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Now is the time for all good men 
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infringement of Men's Rights by 
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TRILOGY of ANTI-FEMINIST CASES 

Lady Judge ruled that under the U.S. Constitution nightclubs can 
charge men more for admission than females, but in reaching her 
decision, she had to find that nightclubs cannot charge guys more for 
a drink. So if you can make it to the bar, you're home-free. 
September 29, 2008. 

U.S. Court of Appeals for the Second Circuit affirmed the lower 
court's decision. It's half a victory, since the case can be used as 
authority to challenge Ladies' Nights that charge guys more for 
drinks anywhere in the country because of the prestige of the Second 
Circuit. September 1, 2010 
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So why are these girls laughing? 


The U.S. Supreme Court refused to hear the case, so their glasses are 
half full and most likely paid for by a guy. Since the Second 
Circuit's decision stands, nightclubs can let girls in for less, but the 
clubs cannot charge guys more for drinks, assuming the clubs follow 
the law which they don't. January 10, 2011. 


A Clinton District Court Judge ruled that the Violence Against 
Women's Act doesn't injure American men. Judge William H. 
Pauley Ill's decision ignored the democratic and legal standard of 
fairness, applied the wrong legal test for injury on a dismissal 
motion, and invented a fact not before the Court. VAWA allows 
alien females to acquire citizenship by falsely accusing their 
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American husbands or ex-husbands or even boyfriends of 
mistreating them. Homeland Security uses proceedings kept secret 
from U.S. citizens to find that they committed "battery," "extreme 
cruelty," or an "overall pattern of violence," even when no violence 
has occurred. December 4, 2008. 

The U.S. Court of Appeals for the Second Circuit denied the appeal 
by stating any injuries were "speculative." VAWA prevented the 
plaintiffs from finding out what happened in the Homeland Security 
proceedings or how the secret fact-findings were being used against 
them, so naturally they were unable to detail the injuries to their 
rights. As in Kafka's The Trial , citizens are guilty—but they don't 
know of exactly what. The powerful often use such Catch-22s on 
their road to tyranny. December 3, 2009. 

The U.S. Supreme Court denied the Petition for Certiorari. The case 
is over, and it's clear that to the courts men just don't count. April 
19, 2010. 


Federal lawsuit to find that Columbia University violated Title IX 
and the Equal Protection clause of the U.S. Constitution by offering 
a Women's Studies program, but not a Men's Studies program, and 
that N.Y. State and the federal government aided Columbia's 
preaching of the religious belief system "Feminism." Judge Lewis A. 
Kaplan dismissed the case saying "Feminism is no more a religion 
than physics," basically ignored the Title IX and Equal Protection 
claims and called the case "absurd." April 23, 2009. 

The U.S. Court of Appeals for the Second Circuit denied the appeal. 
The Court ruled that any harm caused by the lack of a Men's Studies 
Program was "speculative." Strange that the federal courts don't 
say the same about the lack of a girls' sports team when a college 
only has a guys' team. Apparently, the law is adjudicated one way 
for girls and another way for guys. April 16, 2010. 
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Graduate of Women's Studies 


In the first Women's Studies case, the Second Circuit also dismissed 
the claim that New York and the U.S. aided the religion Feminism 
because I did not state the obvious—that I was a taxpayer. So in the 
second Women's Studies case, I stated it four times in the 
Complaint. 

The Complaint in Women's Studies II also provided an over 
abundance of detail to show that Feminism is a religion and is 
promoted and financed by the state and federal governments at 
Columbia in violation of the Establishment Clause. N.Y. actually 
requires all college programs and studies in the state to conform to 
Feminist precepts. 

On All Hallows' Eve 2011, a federal female judge conjured up 
nonexistent facts to throw the case out on the technicality of 
collateral estoppel. The Judge claimed that in Women's Studies I the 
Establishment Clause issues of taxpayer and non-economic standing 
were fully litigated and decided as they applied to me, the only 
plaintiff in both cases. That's factually wrong, but try telling that to 
a lady judge if you're a man. 
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Two other men then came forward to join the case as plaintiffs. I 
made a motion to the same judge to throw out her decision and allow 
amending of the Complaint to include the two new plaintiffs. Since 
the two new plaintiffs were not involved in Women Studies I, the 
judge couldn't possibly divine facts that the prior case had fully 
litigated and decided Establishment Clause standing with respect to 
them~or could she? 

She used a different tack by saying the law didn't allow for an 
amendment to add new plaintiffs after the original complaint was 
dismissed for lack of standing. Strange that in the Women's Studies 
I case, a Court of Appeals Judge admonished me for not trying to 
amend the complaint in that case after the district court judge 
dismissed for lack of standing. Guess what the law is depends on 
whether it will rid the federal courts of men fighting for their 
rights. 

The Women’s Studies II case was appealed to the U.S. Court of 
Appeals for the Second Circuit. The three judge panel upheld the 
district court by saying that the issues of non-economic and taxpayer 
standing had been “fully litigated and decided” in Women’s Studies 
I, when they hadn’t, and the complaint could not be amended 
because the two “new plaintiffs are not new evidence,” even though 
the two new plaintiffs would have testified to new facts concerning 
them. Sounded like new evidence to me. 

The kicker, however, of the judges’ decision was their blatant abuse 
of power by threatening me with Rule 11 sanctions. They forever 
banned me from representing the two new plaintiffs, or in effect 
anyone, in any case raising the issue of whether Feminism is a 
religion. That’s no different than a Jim Crow court in the 1800s 
threatening the attorney for the New Orleans Comite des Citoyens 
with fines, license suspension, or disbarment for bringing another 
Plessy v. Ferguson, 163 U.S. 537 (1896), suit with a different plaintiff 
on the same issue—separate but equal. And no different than at the 
end of every year sanctioning the American Civil Liberties Union for 
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bringing another action with new plaintiffs against Christmas 
displays. 

So I asked the U.S. Supreme Court to not only reverse the Second 
Circuit’s decision, but to tell it to rescind its threat of sanctions and 
to stop acting like King John of England by relying on their divine 
right of life long tenure to arbitrarily rule in accordance with their 
personal beliefs instead of the Constitution: “In the four men’s 
rights cases, the Second Circuit has acted beyond its authority by 
deciding in accordance with the current popular ideology Feminism; 
even though it is the imperative duty of the courts to support the 
Constitution. ‘[The] constitution is, in fact, and must be regarded by 
the judges, as a fundamental law.’ Alexander Hamilton, Federalist 
Paper No. 78. Supplanting it with the tenets of Feminism is 
ideologically corrupt and an act beyond a court’s authority and its 
duty to obey the rule of law—not the rule of the ‘politically correct.’” 

Many Feminist organizations receive preferential treatment and 
much of their funding from all levels of government. If this case, 
claiming Feminism is a religion, had succeeded, then all that help 
would have stopped, which would then allow the Feminists to show 
that they really are "strong and independent persons." The 
Supremes, not surprisingly, chose to deny the Petitions for Certiorari 
and Mandamus. The cost just to knock on the Supreme Court's 
door was over $10,000. I should have spent the money in a strip club 
instead—it would have been more rewarding. 

****** 

This trilogy of lawsuits for men's rights makes clear that there are 
now two classes of people in America: one of princesses—females, 
and the other of servants—males. Governments, from local to state 
to federal, treat men as second class citizens whose rights can be 
violated with impunity when it benefits females. Need I say the 
courts are prejudiced, need I say they are useless, need I say it’s time 
for men to take the law into their hands? 
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"[HJistory shows that people have a way of not being willing to bear 
oppressive grievances without protest. Such protests, when 
bottomed upon facts, lead almost inevitably to an irresistible popular 
demand for either a redress of those grievances or a change in the 
Government." Communist Party v. Subversive Activities Control Bd., 
367 U.S. 1,167 (Justice Black dissenting). 

More detailed summary of the three anti- Feminist cases 

Case against Obamite Bigots 

In a corollary proceeding against the N.Y.C. Commission on Human Rights, or HR, middle- 
aged Euro-American guys fair no better before government agencies that are suppose to 
protect human rights. Even though all our ancestors originated in Africa and none of us 
have control over the passage of time, PC ideology deems those whose ancestors spent more 
time in a temperate climate than a tropical climate and any middle-aged guy chasing a 
pretty young skirt as nonhuman and lacking in rights. 

Bimbo Book Burners from Down Under 

An episode in Australia demonstrates the loss of freedoms for which so many men and very 
few females have sacrificed. The University of South Australia was going to offer a men’s 
studies course taught by a few professors and myself online. My section was on men and the 
law. As soon as a couple of Feminist reporters heard about the course, they jumped on their 
broomsticks and scared the administrators of the University into canceling the course’s 
development by ranting we had been “published on radical men’s rights websites” and 
“linked to extreme views on men’s rights.” 

In 1933 at a university book burning, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” As this episode illustrates, Western culture is now saying 
the same about any intellectualism that is not pro-Feminist—assuming there’s anything 
intellectual about Feminism. 


Roy Den Hollander is available for interviews, debates, speaking engagements, litigation, 
and civil disobedience. Attorney Advertising. 

For more information on protecting your rights, go to 

Voice of American Immigration Fraud Victims, http://www.immigrationfraudvictims.org . 
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Evolutionarily Correct Cyclopedia 


(Ammunition for fighting the PCers or Political Commies as well as the Feminists, a.k.a. 
Feminazis, their sycophants, appeasers, and Feminist opportunists.) 1 

The sole author, Roy Den Hollander, of this document by making it public on the Internet 
abandons all his copyrights in this document. Anyone may copy, distribute or use it or sections 
freely without violating any copyrights of the author once this document has been made public 
by the author on the Internet. 

Preface 

Whenever one group of people believes they are better than another, the result is always 
the same—oppression. 
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The terms Feminists, Fanatical Feminists, Rabid Feminists, or Feminazis, are used interchangeably. 

Some people use the terms Ideological Feminists, Radical Feminists, or Militant Feminists. It doesn’t matter what 
you call them; they intend to create and perpetuate a legal, social, and economic substratum occupied by men toiling 
in a Fritz Lang “Metropolis” underworld. 
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Abortion 

Kill a Feminazi—save a child. 

Feminists justify abortion with the usual female whine, “I’m not responsible for 

controlling my bodily urges.” 

They use lingo to absolve them of the evil they’re doing. These aren’t fetuses they’re 

murdering, they’re incipient human beings. 

Roe v. Wade gave American females the unilateral right to opt out of parenthood. Since 


that Supreme Court decision, females have murdered over 50 million incipient human beings. 
Guttmacher Institute, Fact Sheet, Induced Abortion in the United States, 2014. That’s more than 


all the men who have died in all the wars America has fought. 
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Some argue that girls make mistakes, such as forgetting to take the pill. Over 50 million 
since 1973 are a lot of mistakes. Even assuming all of those were mistakes, sex is a repetitive 
activity, so people have fair warning to “be prepared,” as the Boy Scouts say. When a cognitive 
human being chooses not to be cautious or is negligent, then she is responsible, not the innocent 
she destroys. If I get into a car drunk and hit a 16 year-old cheerleader, I’m the one to blame, 

I’m the one who must pay. 

No one wants to interfere with a girl’s freedom except her freedom to act irresponsibly 
when it harms others. If she hanns herself—who cares. 

The federal government awarded $450 million in grants and contracts to Planned 
Parenthood in 2014. While the money cannot be used for abortion or butchering baby parts, it 
does free up private contributions for such. 

Feminists are nothing more than aiders and abettors of murder, self-serving concubines of 
evil itself. On the other hand, murder does reduce the surplus population. 

Acting 


Acting is lots of fun and everybody is civil. Unlike the legal profession, where if I get 
through a day without being insulted or threatened, I figure it’s because I missed an appointment. 

I often work as an extra because TV and movie producers are usually the only ones who 
will hire me. 

Actors and actresses are simply people who do what other people all around the world do 
all the time. Only they don’t mind other people watching. 

Why would I want to watch reality shows? I have too much reality already. 

Affirmative Action for Females 


Feminazis are using the cry of affirmative action to receive preferential treatment, but 
preferential treatment only for the most desirable positions in society. They want jobs above the 
glass ceiling but not in the Tombstone basement. 

Girl bosses often get their position based on the “Paula Principle”—that’s the female 
corollary of the “Peter Principle”—incompetence rises to the top. 

Feminists claim females are oppressed. Oppressed, compared to whom? Princesses in 
fairy tales? 

If you want to know who the real oppressors are, look at who lives longer, controls a 
greater percentage of a nation’s wealth, on whom a nation spends more money for health care, 
who serves less time for the same crimes, and who is proportionately more overweight. 

The assertion that American females are disadvantaged is nothing more than the “big lie” 
strategy. For example: 

a. In 2007, females earned more per unit of time at work than males. The average man 
spent 44% more time working or doing work related activities than the average female. 
U.S. Department of Fabor, Bureau of Fabor Statistics, Time Use Survey 2007, Table A-l. 
So for every hour a guy worked, a girl worked 42 minutes, but the average female made 
77% that of the average man. If the two were paid equally per unit of time actually 
worked, then the pay for the average female would have been 69.5% that of the average 
man—not 77%. 
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b. Females working part-time earn 115% that of part-time male workers. Denise Venable, 
The Wage Gap Myth, National Center for Policy Analysis, April 12, 2002. 

c. Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender, Marriage and Asset Accumulation in the United States, University of 
Michigan, 2005. 

d. Females make 80% of the purchases in America, Marc Rudov, Why Women Don 7 
Negotiate, 2007, which include 53% of stock, 51% of sports equipment, 66% of 
computers, 47% of home improvements, 81% groceries, 75% over-the-counter drugs, 
94% of home furnishings, 65% of cars, 80% of health care, 88% of medical supplies, and 
86% of toilet paper, Bernice Kanner, Pocketbook Power. Females select four out of five 
homes in America, write 80% of the checks, and by 2020 will control most of the money 
in America. Id. 

e. The 25 most dangerous occupations in America are 90% occupied by men—it’s called 
the “Tombstone Basement.” 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffered 92% of the job related deaths while making up 49% 
of the work force. U.S. Department of Labor, Bureau of Labor Statistics, Current 
Population Survey, Employment and Fatalities by Gender of Worker, 2006. 

h. Females, but not men, have various excuses that pennit them to significantly lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
in which case society often blames the husband. 

i. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases, or paternity suits. 

j. In some jurisdictions, the husband of the mother of a child bom during the marriage will 
be responsible for child support even though the wife cheated on him, conceived with 
another man, and DNA evidence proves it. 

k. Wives received child custody ten times more often than men, Geoffrey P. Miller, Being 
There, N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don 7 Negotiate, 2007. 

l. Debtor prisons for nonpayment of child support incarcerate mainly men. 

m. Males generally receive more prison time than females for any crime. David Mustard, 
Disparities in Sentencing: Evidence from U.S. Federal Courts, Journal of Law and 
Economics, vol. XLIV (April 2001). 

n. The life expectancy for females in America is five to seven years longer than males. 

o. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Arnst, 

A Gender Gap in Cancer, Business Week, June 13, 2007. 

p. The United States has an office dedicated to female health while there is none for men. 

q. Nearly every boy born in America has one of the most sensitive parts of his genitalia 
removed at an age when he cannot object and without anesthesia. It’s called 
circumcision. 

r. The majority of the costs for Social Security, Medicare, Medicaid, and welfare programs 
are paid for by male taxpayers while all have a majority of female beneficiaries. 
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s. Females still do not have to register for the draft. 

t. Females make up 57% of the nation’s college students but just over 51% of the 

population. 

u. Nightclubs often allow ladies in for free or a fraction of what they charge men, or require 

guys to pay more for drinks, which over time adds up to a significant transfer of wealth 

from males to females. 

Feminists argue that females deserve affirmative action for past mistreatment just as 
people with a darker skin shade did. There’s no comparison between the discriminations. When 
was the last time a white female was lynched, shot dead on the front stoop of her home, or on the 
balcony of the motel she was staying in? For the past four centuries, the institutions of this 
nation have had their boot heels on the back of the necks of blacks. Over that same period, white 
females have received largely preferential treatment. 

Watch someone stumbling out of the Copacabana in New York City at three in the 
morning and trying to hail a cab if he happens to be black. Then watch the cabbies play bumper 
cars as a white female hails one. 

Both groups have been discriminated against, but one to its detriment and the other 
mainly to its benefit. 

Girls today believe guys always victimized them, but now they’re finally being treated 
the way their superiority deserves. The problem with such a belief is that it is illogical. How can 
the inferior person victimize the superior person? 

In childhood, adolescence, dating, marriage, and divorce, females are the ones being 
pleased —not the ones doing the pleasing. 

Sir William Blackstone said in the 1765, “Women are the favorites of the law.” 

In 1865, Mary Harris went on trial for murdering her fonner fiancee. Mary’s fiancee 
broke off their engagement and married another girl, so Mary followed him to D.C. and shot him 
dead in the corridor of the Treasury Building where he worked. After a 12-day trial in which she 
pleaded “not guilty by reason of paroxysmal insanity,” Mary was acquitted. The New York 
Times editorialized, “the verdict only furnishes a new illustration of what must be regarded as a 
settled principle in American Law—that any women who considers herself aggrieved in any way 
by a member of the opposite sex, may kill him with impunity....” 

Under old English law, when a wife over-spent the family budget, it was the husband 
who went to debtor’s prison. During the 1800s, if an American female committed a crime, it was 
her husband who did time. 

Over 52,000 American servicemen died in Viet Nam, many of them were drafted, but 
only eight (8) females from the armed forces died even though 1.8 million more females voted 
for Lyndon Johnson than males. 2 

Fifty years ago, females may have been economically discriminated against, but that is no 
longer true today. See Economics below. 

Even accepting the Feminazis’ argument that females were in the past harmfully 
discriminated against—two wrongs don’t make a right. The men living today had nothing to do 
with any past harmful discrimination, so to punish them for misdeeds they did not commit is 
wrong. It’s the same type of lunatic thinking, called “group guilt,” that every evil, ignorant, 
power hungry tyrant like Hitler and Stalin used to justify their atrocities. 


2 59 civilian American females also died in Viet Nam. 
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We don’t live in the past; we live today. And today it’s the wholesale violation of the 
rights of men that threatens the founding principles of this country. What we have today is what 
the U.S. Supreme Court has warned against many times: a dictatorship of the majority and that 
majority is female. 

Living 5-7 years longer than men does not qualify females as being vulnerable, 
disadvantaged, or harmfully discriminated against. In 1900, the sexes had the same average life 
span: 46 years. 

Despite the preferential treatment society gives girls, the courts have decreed them to be a 
“suspect class.” I agree; every time a girl opens her mouth, I begin to suspect something. 

Suspect class or not, girls should not receive positions of influence based on their sex 
because: (1) it’s discrimination that will assure an even higher level of incompetence than 
institutions already have because they’ll be hiring less qualified persons to meet sex based 
quotas, and (2) even if the females are qualified, they should not receive such positions because 
they have not yet paid their dues as guys have, since America has always given most females 
preferential treatment by securing for them a safe harbor in society. 

The problem with affirmative action is that “[bjenevolent motives often shade into 
indifference and ultimately into repression.”—Justice Scalia. 

Age 


Sometimes I think everybody in my generation grew up except me. 

According to a research study by the Max Planck Institute for Demographic Research, the 
younger a guy’s girlfriend, assuming she’s legal, the longer he will live. But for older females, 
the younger her boyfriend, the shorter her life will be. The older female with a younger guy is 
20% to 30% more likely to die than a female married to someone her own age, and the greater 
the age gap, the more likely she’ll die sooner. 

Old enough to remember when girls were girls and guys weren’t trying to act like girls. 
Or, when men were men and a woman brought out the best rather than the worst in her man. 

To mitigate age, chase pretty young ladies. Nothing like perky pillows and firm booties 
to keep a man’s hormones bubbling and him looking and feeling younger. 

Time makes all things possible but destroys all possibilities. 

When a pretty young lady asks how old I am, I use one of the following answers: 

“Old enough to know better, but don’t.” 

“Physically or emotionally? Actually, I’m younger than you. At least in 
emotional maturity.” 

“The same age as you: 13.7 billion years, the age of the universe—prove me 
wrong.” 

“Is that you talking or your mother because it’s not Mother Nature.” 

“What does it matter, so long as I make you laugh and satisfy you by bring you to 
the point where you say ‘I’m sore, I’m sore.’” 

If a talk show host asks the same question, I use one of these answers: 

“Older guys can be gentler, more kind and they last longer. They also usually 
have more money but less time to spend it.” 

“I respectfully decline to answer on the grounds that it’ll prevent me from 
exploiting the infinite ability of pretty young ladies to delude themselves.” 

“What if a girl asked you how much you have in the bank?” 
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“If you consider my not revealing my age a game, then step over to the other side, 
and ask is she playing a game to get into my wallet. Was she that tall when she 
woke up this morning, is that her real hair color, are her lips that red, her eye 
lashes that long and dark, her legs that shapely or is it her panty hose, her pillows 
that large and perky or is it the structural engineering of her bra, and did she really 
sleep with only zero to three guys?” 

You ’re an old man? 

Yes, but I’m young at lust. 

I know how old I am. I know how old I feel. I know what I like to do. I know what 
social convention tells me to do. But I don’t give a damn for social convention, especially the 
PC-Feminist kind. After 15 years of rugby, 15 years of martial arts, and 30 years of litigation, 
I’m not going gently anywhere. 

Girls don’t age very well. At the 50 th reunion of my high school class, I kept thinking 
when talking with a fonner beauty, “This can’t be her,” but it was after 50 years got through with 
her. 

America 


Just like a banana republic—the criminals rise to the top. The only difference is the 
amount of wealth the upwardly mobile-dishonest steal. 

In America, those who commit greater evils lord over those who commit lesser evils. 

There are two Americas: the Hollywood version in which truth, justice, and liberty reign, 
and the reality, where lies, deceit and money rule. 

“Under a government which imprisons any unjustly, the true place for a just man is also a 
prison.” Henry David Thoreau. 

“The devil nestles comfortably into the laws of this country. The government itself is 
treason.” Ralph Waldo Emerson. 

What’s the difference between those who rule in dictatorships like Syria and those who 
rule in America? In Syria, the 1% turns its opponents into corpses. Here the 1% turns its 
opponents into the living dead. So it comes down to whether you’re one of the honored dead or 
one of the living dead. 

The Feminists have actually made America worst by turning it into a tyrannical monster 
that pretends it is not. 

Americans have forgotten that the social contract grants full citizenship only to those who 
can protect the state. Since females can’t protect the state, they do not deserve the full benefits 
of citizenship, such as the vote. Their vote should be reduced to three quarters or a half. (This 
may change when females are required to register for the draft). 

The military is out of fashion, Americans undervalue manual labor, schools neuter male 
students, opinion makers deny the biological differences between men and women, and sexiness 
is dead. 

American culture blindly idealizes history’s defeated, such as Amelia Earhart, by 
attributing to them platonic qualities they never had. 
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America has become a nation of wimps that celebrates mediocrity and useless 
emotionalism. 

America is turning into the former Soviet Union. If you are a PC-Feminist, whatever you 
say is considered true. In the Soviet Union, you’d be a card carrying member of the Communist 
party. In America, if you are not a PC-Feminist, then whatever you say is branded false, 
regardless of the facts. 

Anger 


I boil through my days and some of my nights, but at least I’m in touch with my feelings. 
I’m not angry, I’m seething. 

An angry man is a Feminazis’ worst nightmare, so she uses the traditional therapist trick 
of making a man feel ashamed of his anger. That’s how the tenn “white male rage” originated. 
It’s been given a derogatory meaning by the Feminist Establishment to make men feel guilty for 
being angry, and, therefore, prevent them from acting on it. 

There’s nothing wrong with anger. Anger is a great motivator; it drives people to stand 
up for their rights. Were you ever angry over an injustice and then did something about it? 
Whether you won or lost, you didn’t feel like a skulking coward afterward. 

Hate and anger toward injustice spur humans to fight for justice. And justice trumps 
everything else. 

When criticized for my anger, I respond: 

“It’s more important to be in touch with reality than politically correct delusions.” 
“I don’t like people violating my rights.” 

“I’m the proverbial angry young man, only now I’ve got gray hair.” 

“From hell’s heart, I stab at thee. For hate’s sake, I spit my last breath at thee.” 
Captain Ahab and Khan Noonien Singh. 

“It’s just cold blue steel anger, that’s all.” 

As a result of the Violence Against Women Act (“VAWA”), see below, the federal 
government has 600 pages of false accusations and probably findings of fact that I committed 
certain evil deeds. Homeland Security made those findings in secret without notice to me and 
without allowing me to defend against the accusations. Would that make you angry, especially if 
the infonnation was available to every law enforcement agency in the world and certain private 
Feminist organizations but not to you? 

Attitude 


Make no apologies and yield no triumph to your enemies. Attack, attack, attack! 

Treat a person according to how they behave. 

I will not be cowed, intimidated, or pushed around, since I have nothing to lose. And I 
have nothing to lose because of the Feminazis. 

“There is an eternity behind and an eternity before, and the little speck in the center, 
however long, is but comparatively a minute. The difference between your tenure and mine is 
trifling.” John Brown. 

I try to fight anybody who violates my rights, and if that means fighting fire with fire then 

fine. 

Why is anyone and everyone right—so long as it’s not me? I don’t think so. 
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Badgering by Interviewer 


Boy you’re a real nasty person. A court would never let you badger a witness the way 
you do your guests. A judge would hold you in contempt and lock you up in Riker’s Island for a 
while where you’d be spending your time holding your ankles. 

I cannot only be as nasty as you; I can be nastier. Do you want me to? 

You interrupt me one more time, and I’m going to challenge you to a duel. 

If you want to answer your own question, go ahead, don’t let me interfere. 

Right, when pigs fly and certain girls grow breasts. 

Now, now, no reason to be nasty. 

With all due respect, what you think doesn’t matter. You have a right to think what you 
will, but I don’t have to convince you of anything. 

You’re entitled to your opinion; just as I am entitled to ignore it—which I will. 

Bankruptcy 

Okay, so I borrowed money from today’s loan sharks—the credit card companies whose 
fraudulent practices helped bring about the Great Recession. They wanted it back, but I didn’t 
have it, so I filed for bankruptcy before they could break my legs, or push me into indenture 
servitude. 

I fully intended to pay it back, but my Men’s Rights lawsuits put me on the “virtual pink- 
list.” Virtual as on the Internet, and “pink-list” as being opposed to preferential treatment for 
females when it violates men’s rights. The publicity from the press, largely accurate, brought 
minor notoriety, or perhaps infamy, as the type of man the Feminists want to eliminate, which is 
true I’m proud to say. The Feminazis and their sycophant bloggers, often misleading, have 
marked me as a devil. 

No one these days will hire an anti-feminist lawyer, unless by accident, because they fear 
being called an anti-feminist sympathizer. Just like the black-list in the 1950s when no one 
would hire lefties for fear of being labeled a commie sympathizer. 

Even the courts rely on the Internet pink-listing in making decisions. An Internet expert 
friend of mine told me that someone in the U.S. Southern District Court of New York was 
searching my name on the Internet, and it wasn’t for my telephone number or address because 
that infonnation is on every paper I file with the court. The courts aren’t supposed to do that. 
Judges should decide based on the law, not the personal or political beliefs of the lawyers before 
them. But in Feminarchy America, as the Third Reich and Soviet Union, dissent is punished, 
only not as egregiously—yet. 

In the end, my clients evaporated and future clients went elsewhere. I can’t blame them, 
given the level of today’s intolerance wrought by the effete politically-correct elite. If I wanted 
to win a case, I wouldn’t hire me either because the opposing side would make me the issue and 
use my dissident views to bias the judge. 

As to my savings, I lost about half in the dot.com bubble thanks to a crooked female 
stockbroker at Salomon Smith Barney. The rest went to fighting the Feminists through four 
federal lawsuits, and a Racketeer Influenced Corrupt Organization (RICO) action against my ex- 
wife whom the Feminists helped stay in this country by emasculating the immigration system 
through the Violence Against Women Act. She’s a former Russian mafia prostitute, former 
mistress to a Chechen warlord, self-proclaimed black magic witch, devotee of the Anti-Christ, 
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and fonner striper at Flash Dancers who committed federal and state felonies when she swore 
she was a U.S. citizen in registering to vote when she was still an alien. For more on that 
revolting story go to Been-Scammed.com. 

Jihadas are expensive, and mine’s been going on for 15 years. Unfortunately, it looks 
like a hundred years war, and it consumes most my time and any money I chance to make. The 
opportunity cost has probably been around a million. 

Since this recession is not over, guess I’ll go sell pencils. 


Beauty 


“There are those things that happen under the skin and are reflected in the eyes and set 
off the mouth that take all the beauty out of a girl’s face.” Mike Hammer. 

One of those things is age. 

Been-Scammed.com 


• She can accuse you of sexual harassment, cry and lie to win a fat court settlement. 

• She can charge you with rape, cry, and lie to send you to prison for decades. 

• She can even intimidate your boss into giving her your job. 

Think it’s time for a change? 

Visit www.been-scammed.com: the Anti-Feminazi and Evolutionarily Correct website. 
(B.S. is what girls always feed men.) 

The site was temporarily set up by me, then a middle-aged American lawyer, who in 
seeking justice against some Russian mafia members foolishly went for help to the Feminazi- 
infested American judicial system and the emasculated U.S. Government agencies. There I 
found only widespread discrimination against men in this modem-day, Feminarchy America. 

The site tells that story, which started when I was managing a detective agency in 
Moscow, Russia. There I fell for a young, pretty, six-foot-one, vat-dyed blonde hair, wolf-eyed 
Russian girl who used black magic, narcotics, and feminine duplicity to play me for a ticket to 
America. I finally became suspicious, a little slow for an attorney with an MBA from an Ivy 
League Business School, and started an investigation using Russian Federal Security Services 
(F.S.B.), Ministry of Interior, and Russian Military Intelligence (G.R.U.) agents along with other 
sleuthing techniques that eventually took me through a Minotaur labyrinth of the international 
Russian sex industry in Moscow, Krasnodar, Cyprus, Mexico City, and New York. Along the 
way, members of the Chechen Special Islamic Regiment, or Baraev clan, step out of the shadows 
to threaten me, my infonnants, and witnesses, but no one violated my rights more than the 
Feminazi witches in American government institutions and the courts. 

I sought justice through a Racketeer Influenced Corrupt Organization (RICO) lawsuit. 
After all, I was fighting Russian and Chechen mobsters and molls, but because the key defendant 
was an alien female, the Feminists judges, including Justice Sonia Sotomayor, would have none 
of it. 


Why didn’t the courts rule in your favor in the RICO case? 
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Switch the sexes of the Russian mob moll that tripped and drugged me into marriage and 
me. Image I was a girl and my ex-wife an ex-husband who made money for the Russian mob 
pimping, laundering money, and smuggling drugs. Do you think the courts and federal agencies 
would have done something then? 

Bigotry 

Imagine you just left the Copacabana at 3 am with your buddy; the two of you are going 
in opposite directions. You try to hail a cab but they keep zooming by even though they are 
empty, so you turn to your buddy who is white and ask him to hail one. He steps out and the first 
one by stops. So what do you do with a society like that? Require affirmative action? No. You 
allow the ownership of bazookas, and the next time a cab doesn’t stop, it gets blown into the 
Hudson—simple. 

“Ethnicity” is the superficial classification of Homo Sapiens based on where the majority 
of their ancestors hung out. 

Whenever the influential members of the predominant group in a society allow the 
members of a disfavored group to exercise power, the members of the disfavored group exercise 
power so as to wreck revenge against those members of the predominant group who are not 
influential. 

“It always happens when you give these little people power. It goes to their heads like 
strong drink.” Maggie Smith, Downton Abbey. 

According to F.B.I. statistics for 2015, Blacks killed 500 Whites and Whites killed 229 
Blacks. True, there are more Whites to kill (77% of the population), but Blacks (23%) are killing 
twice as many people of a different color than Whites. On a proportional basis, Blacks kill 20 
Whites to Whites killing three Blacks. 

Biography 

Lawyer with experience in civil litigation, investigations, and general corporate matters. 
You meet the worst kind of people in this profession—other lawyers and judges who are also 
lawyers. 

Managed the private detective agency Kroll Associates in Russia where virtually anyone 
with money is a criminal—not unlike Wall Street. 

After law school, worked as an associate for Cravath, Swaine & Moore. The partners 
there were more intelligent than me—a pleasant surprise. 

Before law school, wrote, field produced, and did investigations for WABC-TV News 
and Metromedia TV News, now Fox News, in New York City. Surprisingly, most of the people 
in the media back then were honest. 

MBA in finance from Columbia University Business School with honors, yes I 
understand what caused the Great Recession—fraud, but didn’t see it coming. 

J.D. from George Washington University with high honors, and yes judges are often 
arrogant, ignorant of the law, and ideologically corrupt. 

Thanks to a trilogy of anti-Feminist cases I brought, I’ve already had my 15 seconds of 
fame. I’m satisfied. The trick now is to get a footnote in history. 
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Bitch 


I don’t use that term, it gives girls too much credit, and their heads are already swollen as 

it is. 

Character Assassination 


Think about how girls in high school fight—personal, mean-spirited, and through false 
verbal attacks against their targets. 

The Feminazis are no different. They fight like girls because that is what they are. Even 
the guys who believe in Feminism try to emulate Feminazi character assassination. Those guys 
fight like girls because they are too scared to fight like men. 

One way to deal with the personal attacks is “I don’t use ad hominems against you, why 
do you use them against me?” 

If they keep it up, then personally attack them, but be vicious and never, never go on the 
defense. 

Or, just challenge them to a duel. If that doesn’t work then challenge them to a fist fight. 
No go, sue for defamation, but use the courts as the last resort, since they’re inept and bias 
against men. 

Circumcision 


Nearly every man born in America will have one of the most sensitive parts of his 
genitals cut off when an infant, without anesthesia, and the decision will likely have been made 
by a female—his mother. 

Circumcision was started in the early 20th century to prevent masturbation (girls want to 
reserve that for themselves) and alleged future hann to the health of men that has never been. 
Without the foreskin, a boy must use lubrication. The foreskin is one of the most sensitive parts 
of the male genitals. No anesthesia is used during the procedure as the baby boy yells in pain, 
which increases his heart rate to 200 beats per minute. The U.S. Pediatric association does not 
endorse the procedure. 

“There’s no medical reason for having it done, it’s painful for days afterward, and there’s 
a possibility of complications.” Prof. Trond Markestad, Norwegian Medical Association. 

“The medical community believes circumcision harms the rights of children.” Dr. Rolf 
Kirschner, Rikshopitalet University Hospital. 

The procedure is as absurd as going to the dentist and having your teeth pulled to prevent 
tooth decay. Mothers, however, keep putting their sons through it. 

If girls have a right to control their bodies, then logically, so too do boys, but not in 
Feminarchy America. 

Civil Disobedience 


“If we desire respect for the law, we must first make the law respectable.” Louis D. 
Brandeis. 

“Civil disobedience is not our problem. Our problem is civil obedience. Our problem is 
that people all over the world have obeyed the dictates of leaders . . . and millions have been 
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killed because of this obedience. . . . Our problem is that people are obedient all over the world 
in the face of poverty, starvation, stupidity, war, and cruelty. Our problem is that people are 
obedient while the jails are full of petty thieves . . . (and) the grand thieves are running the 
country. That’s our problem.” Howard Zinn 

Most men are utterly helpless to affect public issues by the orthodox channels. They 
cannot depend on the courts to protect their rights for the judiciary has not shown an 
independence from the biases of the Feminists. “The traditional methods of dissent, the use of 
public platfonns and electoral process [are] insufficient.” Howard Zinn. 

“Civil disobedience is the organized expression of revolt against existing evils .... The 
deliberate violation of law for a vital social purpose. It becomes not only justifiable but 
necessary when [] fundamental human right[s] [are] at stake, and when legal channels are 
inadequate for securing [those] right[s].” Howard Zinn. 

“The purpose of civil disobedience is to communicate to others .... [And] violence is an 
important factor in change.” Howard Zinn. 

Don’t underestimate the influence of violence. 

Civil disobedience is resistance through self-education and physical force. 

The frustrations of powerlessness have led some men to the conviction that there is now 
no effective alternative to violence as a means of achieving redress of grievances. “Government 
and its laws are not scared. They are not means to the ends of life, liberty, and happiness.” 
Howard Zinn. 

The breaking of human law in the name of science, militant individualism, and warfare 
against institutions are demanded by a higher law of justice and morality. 

“In a time of immoral laws, patriotism looks like treason.” John Brown 

U.S. institutions allow the raising of an issue but not the resolving of it. 

“When the public fails in its duty, private men must take its place.” Ralph Waldo 
Emerson. 

When government does violence to the rights of men, men are justified to do violence to 
government and its supporters. 

As has occurred previously in America, it is now necessary to go outside the system’s 
channels. Men are now the only dependable defenders of their own liberty—not the state. 

“No man could have self-respect who would not fight for freedom.” John Brown. 


Color 


The only difference between a black guy and white guy, other than his ability to play 
basketball, is that the black guy’s skin absorbs more of the visible electromagnetic spectrum than 
the white guy’s. The reason for that is more of the black guy’s ancestors lived in tropical 
climates. 

When the visible electromagnetic spectrum strikes darker colors, more of it is absorbed 
than when it strikes lighter ones. Or, saying the same thing a different way, less visible light is 
reflected from dark colors and more from light colors. The difference in skin absorption and 
reflection depends simply on the geographical location of where most of a person’s ancestors 
lived. It’s called adapting to ones’ environment. In tropical climates, the sun’s rays are more 
direct requiring a darker pigmentation to protect against ultra violet waves. In temperate 
climates, a light skin is required to absorb vitamin D from the sun. 


15 



This scientific reality, unknown for most of mankind’s history, is what gave rise to the 
tenninology: black, white, African-American, Euro-American. The reason for the differing skin 
absorptions or reflections is not different races, as many people ignorantly believe. 
Anthropologically and genetically there are no such things as different hominid races on the 
planet today. The only hominid race is homo sapiens, and the last time there were more than one 
was over 40,000 years ago before the Neanderthals died out. Although sometimes in court, I 
wonder if all of them really went extinct. Despite the modern teachings of science, many people, 
black and white, see others as a breed apart, as a different race, and, therefore, as inferior or evil, 
superior or good. Out of this stupidity has grown much ill will among people of different skin 
colors. 

African-Am, Euro-Am, Asian-Am, Native-Am all infer a difference; whereas, black, 
white, brown, red all infer a distinction—a distinction without a difference. Color is superficial. 
There’s no difference between a red Ferrari and a blue Ferrari—both are Ferraris. Whether you 
want to drive around in a red or blue one has nothing to do with the Ferrari but you. Same with 
girls, if there’s a black one and a white one and both are equally good looking to me—I’ll choose 
the black one. That’s just a matter of taste. It doesn’t tell me anything about the girls. 

I’m an overly educated white guy and given the garbage I’ve had to deal with, I can’t 
imagine what blacks have had to put up with. I’m just surprised they aren’t all Nat Turners. 

It’s difficult to generalize about black and white cultures. Blacks seem more open 
minded, more tolerant, and they call a ho, a ho. 

Compassion 

The so-called compassionate Feminists and their male sycophants don’t give a damn, 
don’t care a whit for anyone but themselves. They are so full of self-righteous justification that 
they will slaughter children to prove their devotion. 

Females know about compassion, but only when it’s directed toward them. They 
genetically understand how to take advantage of a man’s decency. Enough of these phony 
female hard-luck stories meant to manipulate a guy’s compassion. ‘“Mister, I met a man once 
when I was a kid,’ it always began.” When it comes to females, mercy is not a quality that 
serves men well. 

Men are by far the more compassionate. 74% of the females survived the Titanic but 
only 20% of the men. If females were the compassionate sex, the numbers would have been 
reversed. Of course, to a Feminist, none of the men should have survived. 

Social Security, Medicare, Medicaid, and welfare programs—all were passed by largely 
male legislators and all have a majority of female beneficiaries. 

Can you think of a single Congress lady who has pushed for funding to help boys who 
are falling behind in school? Do you know of any female-sponsored resolution that sympathized 
with the injustice done dads who are barred from seeing their kids? Can you name a law for 
prostate cancer research that was sponsored by a female? Sen. Ted Kennedy was the first to 
seize on the idea of championing breast cancer research, probably to increase his chances of 
fondling such glands. 

I’ve played a few sports in my life and suffered my share of injuries. But whenever I was 
hobbling around on crutches or with a cane, never once, not once, did a girl give me her seat or 
move so I could pass. 
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Many females and all Feminazis have no concern for the thousands of men who die every 
year in gold and diamond mines as long as the ladies get their diamond and gold jewelry. 

Let’s say both husband and wife work. Wife gets in a car accident and is laid up for a 
while. Husband’s primary concern is that she is okay and gets well. Husband gets into accident 
and is laid up. Wife’s primary concern is the impact on the loss of income and cohabitation on 
her. So in a sense, husband and wife are equal: they both are primarily concerned about the 
wife. 

Competition 

Feminazis delusionally overlook the fact that they can only compete with men in tasks 
that Mother Nature made men for when men are operating under a handicap. 

In order to allow female golfer Michelle Wie to compete in the U.S. Amateur Public 
Links, a male golf tournament, Wie got to tie-off closer to the hole than the guys. 

Corruption 

In an ideologically corrupt society, it makes no sense to obey the laws that protect the 
corrupt. 

Courage 

Everyone has to make the choice between what is right and what is easy. 

Everybody’s scared, but most people are really scared. 

Being afraid of lots of things doesn’t justify violating people’s rights because of one’s 

fears. 

“Courage is doing what you are afraid to do. You don’t need courage unless you are 
afraid.” Eddie Richenbacher. 

Fear of danger is a thousand times more terrifying that danger itself. 

The brave may not live forever, but the cowardly never live. 

The dragon is not out there but inside the individual, and its size and ferocity depends on 
the person’s upbringing and will. 

To surrender courage would be to lose faith in a cause. 

“And while they’re making you sweat, remember—you’ve helped the next fella.” Inherit 
the Wind , Act III, Henry Drummond. 

It’s not intelligence or talent that makes the difference but guts and luck. 

Tiredness is often a disguise for fear. 

Politicians aren’t exactly known for their courage. 

For me, fighting the Feminazis doesn’t take courage—it’s fun. Just wish I had more 
money to wage this war. 

“Fierce as a gun-lock, cool as a sword, John Brown made no apologies, and yielded no 
triumph to his enemies.” 

Crazy 


In an insane society, to be sane, you have to be crazy. 
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Just think, some years ago, a lady who had recently been the mayor of a small town in 
Alaska might have ended up a heartbeat away from nuclear war, and Wall Street moguls were 
rewarded for being crooks—now that’s nuts. 

One favorite Feminazi attack is to accuse a guy of mental instability to which one 
response is, “Are you a psychologist? Have we met before? Then you’ll excuse me for not 
giving your psychological analysis any credence.” 

Membership in a dissident minority is not crazy. 

Credit Card Companies 

Credit card companies are loan sharks. Back when men were men, their officers would 
have been locked up with organized crime. But today when defrauders on Wall Street are 
rewarded for stealing people’s money, loan sharking is legal, if you’re a bank. 

Criticism 


Not every old fashion idea is wrong. 

Whenever the establishment of the day violates the rights of a group, and that group 
fights back, the establishment always mocks them in the hope they will give up. 

People who fight for their rights are always called names by those who benefit from 
violating people’s rights or those too scared to fight for their own rights. 

If they can’t love you, they might as well hate you. 

Why should a man care what the Feminazis, their sycophants, their appeasers, and the 
opportunists say? They are the enemies of every guy who still has a spine left. 

Judge Judy once claimed on a Fox news show that my motivation in bringing anti- 
Feminist cases was for 15 minutes of fame. 15 minutes! I thought it was only 15 seconds! If I 
had known that, I would have brought the suits a long time ago. Of course, Judge Judy is pretty 
much of a joke. “Judge Judy [is] a caricature of a judge,” a former U.S. Attorney for the Eastern 
District of New York in the 1990s said. 

There’s a lot of androgynies out there—guys who are scared of girls, so when they come 
across a guy who’s not, they verbally attack him. Probably because it makes them realize they 
are trying to wear skirts. 

Scoundrels always resort to name calling and personal attacks because they have no 
alternative. 

I’ve been called on the air or in court: rapist, gay, misogynist, moron, murderer, jerk, 
impotent, pervert, loser, and malcontent—that last one is correct. 

If a Feminazi talk show host gets nasty, simply respond, “You’re nothing but a 
propagandist, a female Joseph Goebbels, a Leni Riefenstahl.” That’ll tick her off. 

To other uncivil critics, say “Go back to your Feminazi, psychotropic, genderless hell.” 
“You’re a she-male; you look like a girl but try to act like a guy.” “What good is truth to you? 
Addicted to illusion.”—Goethe’s Faust. “You’re wrong, but that’s okay; it’s just your 
ignorance.” 

I’m uncivil to anyone who’s uncivil to me. If they don’t like it, then they shouldn’t act 
uncivil in the first place. 

“[Cjivility is not a sign of weakness, and sincerity is always subject to proof.” JFK. 
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Since no publicity outside of an indictment is bad publicity, people can say whatever they 
want about me, so long that it’s about me. 

You ’re anti-Feminist! 

It depends on how you define it. 

I’m also anti-communist, anti-nazi, anti-klan, and anti-anybody who tries to violate my 
rights—so what. 

Obie, Anthony and Smeagol, a.k.a. Jimmy Norton 

Had I known they broadcast from a high school boy’s room, I would have skipped the 

show. 

I’ll say one thing for those guys. They’re the Feminists best argument for re-engineering 
men through lobotomies. 

Those three should move to Alaska. I hear they need more girls or at least guys who act 
like girls. 

Norton’s got a foul mouth, since he uses his tongue to clean toilets for extra cash. 

Norton thinks blacks aren’t discriminated against. He should take out the dress and high 
heels he probably keeps in his closet and stumble out of a nightclub at three in the morning. 
Cabbies will play bumper cars just to give him a ride. Then try the same with his A1 Jolson 
black face, which he probably also has. No way is a taxi stopping for him. 

People can make jokes about me if the purpose is to get a laugh and it’s not malicious. I 
do that myself. But Smeagol (Norton) was malicious; he just wanted to psychologically destroy 
me because I disagreed with him. Okay, I thought, let’s see if he has any guts to back up his 
words and I challenged him to a duel—he declined; so I challenged him to a fist fight—he 
declined as do all loud-mouth cowards. So I sued; he couldn’t decline that. 

“Show me a shouter, and I’ll show you an also-ran, a might have been, an almost-was.” 
Inherit the Wind , Act III, Reporter. 

Culture 


In 21 st century America, the nobler sentiments of humans are only found in 20 th century 
movies. 

Death 


A life ends well only while fighting. 
Debtors’ Prisons 


The Medieval practice of debtors’ prisons is alive and well in America when it comes to 
locking up men over nonpayment of child support. So is the illogic. If a guy is in jail, how is he 
supposed to make money to pay child support? Maybe Feminarchy America is not so much 
concerned with children as it is with feminine revenge against men. 
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When the non-custodial parent, usually the husband, is unable to pay the amount set by a 
court for child support, he will still be imprisoned even though he may not have the actual means 
to pay it. 

A Lockheed employee was held captive in Iraq for five months. Upon his return to North 
Carolina, he was arrested for non-payment of $1,425 in child support that accrued while he was a 
hostage. 

Cocaine dealers—half of whom ironically grew-up fatherless, serve 20 days out of 30- 
day jail sentences; a father in support arrears serves the full 30. 

According to the Urban Institute, more than 19 in 20 non-custodial parents who suffer 
substantial income drops cannot get courts to reduce their child support payments. In such cases, 
the amounts owed mount quickly, as do interest and penalties. 

Courts consistently refuse to lower child support fees when the father’s income drops. 
Known as the Bradley Amendment, this law forbids any reduction in child support arrears, even 
if the father is disabled. 

The Bradley Amendment takes America back to the cruel old days of debtors’ prisons. It 
requires that a child-support debt cannot be retroactively reduced or forgiven, and states enforce 
this law no matter what the change in a father’s income, no matter if he is sent to war, and no 
matter if he is ever allowed to see his children. 

Military reservists typically assume a sizeable pay cut when they are transferred into 
military life. But child support is based on their civilian salaries and the Bradley Amendment 
effectively blocks readjustment of that debt. 

A U.S. Government Accounting Office survey of custodial mothers who were not 
receiving the support they were owed found that two-thirds of those fathers who did not pay their 
child support failed to do so because they were indigent. 

Data from the Federal Office of Child Support Enforcement shows that two-thirds of 
those who owe child support nationwide earned less than $10,000 in the previous year. 

States put out “wanted parents” lists of those who fail to pay child support. The lists are 
almost exclusively comprised of poor and working class men who do low wage and often 
seasonal work, and who owe fantastic sums of money that they could never hope to pay off. The 
lists are similar to newspapers running ads with photos of bank robbery suspects. It is illustrative 
of the hysteria over child support that these types of ads are reserved for two groups of people— 
violent criminals and low-income dads. 

If a man remarries, his new wife’s income can be used as proof that the man can pay 
child support. If the ex-wife (the mother) remarries, however, not a cent of her new husband’s 
earnings can be used to show that child support should be reduced. 

The U.S. Census Bureau has reported that fathers with joint custody pay 90.2% of all 
child support ordered, fathers with limited visitation rights pay 79.1%, and 44.5% of those 
fathers with no visitation rights still financially support their children. Additionally, 

30% of custodial mothers not receiving child support have never asked for or do not want 

child support; 

25% of custodial mothers do not receive child support because the father is unable to pay; 

20 % of custodial mothers not receiving child support have made other financial 

arrangements with the father; 

11% of custodial mothers not receiving child support do not have a child support order; 

and 


20 



of ten million custodial mothers only 7% (one out of fourteen) do not receive child 
support because of a guy refusing to pay. 

Decline and Fall of Empires 

British officer, Sir John Glubb, wrote a pamphlet on the rise and fall of empires. A sure 
sign of an empire’s decline and impending fall is the rise of Feminism. 

In sociologist Carl Wilson’s Our Dance Has Turned to Death, he traces the seven stages 
of societies in decline. Near the end, the country reaches Stage Five where the affection between 
husbands and wives is replaced by suspicion and hostility. Stage Six is marked by selfish 
individualism that fragments society into warring factions. Sound familiar? 

Defamation Lawsuits 


For a lawyer, when my opponents are reduced to calling me names—that’s the highest 
form of compliment. Doesn’t mean I won’t sue them, which is fun and really ticks-off the ones 
being sued. 

Lots of ignorant, uneducated, biased, brain-dead bureaucrats and corporate employees 
make judgments about a person’s character, and those judgments are supposed to be accepted as 
definitive when these bozos don’t even have a PhD. in psychology? I don’t think so. 

I’ve brought a few defamation cases because I wasn’t going to put up with any 
bureaucrat, government or corporate, or low-life lawyer trying to push me around by publishing 
for the general public their intentional falsehoods about me. 

The dumber lawyers and judges resort to personal attacks in the belief that their girl-like 
tactic of name-calling will deter someone from fighting for his rights. 

A sure way to put a stop to such defamations is to sue the jerks. The odds of wining are 
slim, especially if you are a public figure, even a minor one, but it’ll cost them a ton of money in 
legal fees. Since I’m a lawyer, it only costs me the money to file the papers. 

You don’t have to win a case to win a case. 

Differences Between the Sexes 


“Man’s love is of man’s life a thing apart, 

‘Tis woman’s whole existence.” Lord Byron 
Guys need girls in order to party and that’s it. 

Girls, however, need guys not just for partying but security, ego, and for someone to boss 

around. 


A female is bom, a man must become. 

Girls can’t keep their nails clean doing what men do. 

Girl think: “What’s mine is mine, and what’s his is mine.” For her, it’s about “me, 
myself, and I.” 

Most females are takers, isolated from the pains of failure, so when failure comes, they 
blame men, not themselves. 
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While females experience physical pain more intensely than men, men experience 
emotional pain more strongly. That’s why to a man, a girl’s tongue is her gun, and for a female, 
a slap upside the head hurts more than a guy assumes. 

Scientists at Bath University have found that men and females feel pain in different ways, 
with men focusing on how to get through it as quickly as possible, and females becoming so 
consumed with their emotional response to an injury that they feel the pain more intensely. 

As for physical differences between the sexes, they don’t end with the skeletal-muscular 
system, but include the brain. 

The correlation between brain region size in adults and sex steroid action in utero show 
that some sex differences in cognitive function do not result from cultural influences or the 
hormonal changes associated with puberty—they are there from birth. 

Meanwhile at puberty, the increased amounts of testosterone in men accounts for the 
onset of different physical and mental developments, not environmental factors. High-level 
intellectual activity is related to testosterone. 

The existence of widespread anatomical disparities between males and females and the 
difference in sex on many areas of cognition and behavior, including memory, emotion, vision, 
hearing, the processing of faces, and the brain’s response to stress honnones means the brains of 
guys and girls work differently. 

The prevalence of depression among 13- to 17-year-old boys is 4.3%; among girls of the 
same age group, it is 12.4%. National Institute of Mental Health 

Females are more capable of controlling their emotional reactions. A study for the 
Yorkshire Building Society revealed that females were better than men at dealing with all the 
stages of a break-up, 61 per cent saying that, in the first two years after a divorce, they were 
happier than before the relationship ended. 51 per cent of men felt the same way. 

The article, Love, Sex and the Male Brain, by Dr. Louann Brizendine, a member of the 
American Board of Psychiatry and Neurology, the National Board of Medical Examiners, and a 
clinical professor of psychiatry at the University of California, San Francisco, states: 

• brain differences make men more alert than women to potential threats; 

• the “I feel what you feel part of the brain”—mirror-neuron system—is larger and more 
active in the female brain, so females can naturally get in sync with others’ emotions by 
reading facial expressions, interpreting tone of voice and other nonverbal emotional cues; 

• men have stronger emotional reactions than females; 

• as men age, testosterone goes down, which can cause tiredness, irritability, and 
depression; 

• older male brains are more sensitive to loneliness, sixty percent of divorces in couples 
over the age of 50 are initiated by women, leaving their husbands shell-shocked and 
devastated; and 

• because of the way their brains are wired, men use their analytical brain structures, not 
their emotional ones, to find solutions. 

Other experts say the male brain is wired to be systematic and analytical, appreciative of 
order and detail. Men have a better ability to follow a logical thread while female brains are 
better tuned to emotions. 

British research and a University of Western Ontario psychology study show that men 
have higher IQs than females by four to five points, which may explain why chess grandmasters 
and geniuses are more likely to be male. 
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So the “glass ceiling” is probably due to inferior intelligence and logic in girls, rather 
than discrimination or lack of opportunity. 

Until late adolescence, females have the advantage over males because they mature 
faster, which masks the underlying difference in IQ. Men have larger brains even when you take 
into account their larger body size. That means there are more neurons, which probably gives 
guys an advantage in processing infonnation. The difference may date back to the Stone Age, 
when females sought out men who were more intelligent than them in a bid to pass on the best 
genes to their children. 

Female brains, however, have more connections between the two sides of the brain 
(probably to handle all the gibberish that is going back and forth). The increased connections 
between the logical and emotional sides of their brains lead to the emotional clouding of girls’ 
logical reasoning. For guys, only one part of their brains becomes active when performing most 
tasks while in females numerous parts of their brains become active. This may vindicate the old 
assertion that females are scatterbrained, since the research confirms the wisdom bom of 
millennia of observation by millions of individuals. For every million miles driven, females get 
into more crashes. 

Males average higher on tests of “spatial ability” and females higher on verbal tests. In 
men, parts of the parietal cortex, which is involved in space perception, are bigger than in 
females. Females, however, possess a greater density of neurons in parts of the temporal lobe 
cortex associated with language processing and comprehension. The boost in density in the 
female auditory cortex of the temporal lobe relates to their enhanced performance on tests of 
verbal fluency. 

In evolutionary terms, females are designed to be sociable because they were the ones 
socializing the children. They have communication skills that men don’t have, which allow them 
to talk through their feelings and be comforted by their friends and family. Girls need more 
verbal reassurance than men. 

The amygdale is larger in men than in females and may explain why anxiety disorders are 
far more prevalent in girls than boys. 

A study by Mirko Diksic and his colleagues at McGill University showed that serotonin 
production was a remarkable 52 percent higher on average in men than in females, which might 
help clarify why women are more prone to depression and drug addiction to alleviate that 
depression. Men also learn better under stress than females. 

“After almost 40 years of gender neutral pronouns, it is still men who are more likely 
than women to run for political office, start businesses, file for patents, tell jokes, write editorials, 
conduct orchestras, and blow things up. Males succeed and fail more spectacularly than females: 
More males are Nobel laureates and CEOs. But more males are also in maximum security 
prisons. Males commit most acts of wanton violence, but it takes other men to stop them.” Oh, 
Come On, Men Aren 7 Finished, Christine Sommer. 

“We sleep soundly in our beds only because rough men stand ready in the night to visit 
violence on those who would do us harm.” Winston Churchill. 

Men are more competitive and adventuresome. Females shun risk to a greater extent and 
they perceive risk more readily. 

Masculinity is a quality that causes individuals to stand for something. 

Men tend to be more utilitarian, objective, unsentimental and tough-minded. 

Girls are more likely to report that talking made them feel cared for and understood. 

Boys, overall, found it to be a tedious waste of time. 
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Men are also far more likely than females to romantically fall head over heels because 
they will follow their instinct to pursue a girl they find attractive. 

Females desire to make a nest more than men, since they need a man’s help, they nag one 
into compliance. As such, men don’t want to go home from work because they don’t want to 
hear their wives carping. 

It’s more often men who want to make the rules, and women who try to bend them. 

In the great majority of military specialties, females can’t and don’t meet the male 
standards. The institutionally self-confident Marine Corps doesn’t mix girls and guys in its basic 
training because the girls can’t meet the standards required for the guys. 

The typical girl in her twenties or thirties has the aerobic capacity of a 50-year-old man. 
Most females can’t heave a grenade beyond its 35-meter burst radius. 

Females in training suffer 2-3 times more stress fractures, back sprains, and broken 

ankles. 

At the Marine Corps Officer Candidate School in Quantico, Virginia, female candidates 
wash out three times more often than guys. 

When the 1990 Gulf War started, 40,000 females were ordered to report for duty at which 
time the ladies began to rediscover their inner-mom. Long-barren females became pregnant, and 
military mothers were suddenly the reincarnation of Madonna-with-child. 

When a female pilot’s jet crashed and burned on the USS Abraham Lincoln because she 
approached the flight deck at too sharp an angle—an error she had committed twice before, Navy 
officials tried to pin her death on “engine failure.” 

Discrimination 


Whenever one group believes it is better than another, the result is always the same— 
persecution. 

For the past 40 years, this society has given girls preferential treatment based on the 
evolutionarily incorrect belief that they deserve it. 

Today, this culture believes that whatever hann is done men—they deserved it. 
Discrimination against men has gained a dangerous veneer of authenticity from the Feminists. 

In America, local, state, and the federal governments have accepted the Feminist lie of 
the evil male and the supposed necessity for massive government action against him. Canada’s 
former justice minister Martin Cauchon said, “Men have no rights, only responsibilities.” 

Whenever a girl does worst than a guy at some task, it’s “gender bias.” But when she 
does better, it’s proof of her innate superiority. 

The U.S. Supreme Court has made rulings that females deserve preferential treatment for 
past invidious, economic discrimination. Such a rationale no longer makes sense, if it ever did. 
Today, females comprise over 50% of the work force, control over 50% of the wealth, and earn 
more on a per unit of time basis, and each statistic is increasing at a faster rate than for men. 

The U.S. Supreme Court erred in its reliance on past economic disparities by failing to 
balance off the invidious and harmful discriminations that have always existed in this society 
against men. For example, 58,209 American male soldiers died in Viet Nam but only eight (8) 
American military females. Over 300,000 men were injured, and since the end of that war, more 
than 58,000 who served committed suicide. It’s rather difficult to pursue economic well being 
when one is psychologically traumatized, physically maimed, or dead. 
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Unlike females, men do not have hundreds of college male studies departments, research 
institutes, policy centers, and lobby groups working tirelessly to promote their causes. 

There are few if any conferences, petitions, workshops, congressional hearings, or 
presidential councils to help men close the education gap, the health care gap, the insurance gap, 
the job-loss gap, and the death gap. 

We are living in the anti-male age, where men are the new scapegoats for all of society’s 
evils even though men have willingly carried the most dangerous and onerous roles in society to 
the primary benefit of females. 

In the 25 most dangerous occupations in America, men make up 90% of the workers. It’s 
called the “Tombstone Basement.” (You don’t hear the Feminists whining to get in there.) Over 
all occupations, guys suffer 95% of the job related deaths. In order to make up for such 
disadvantages, guys should receive breaks on medical insurance and health care. And more of 
the jobs above the “glass ceiling” should remain with men because of the greater chance of them 
ending up in the Tombstone Basement. Given a baby boy and baby girl born on the same day, 
the boy is nine times more likely to end up in the “Tombstone Basement.” 

If girls receive a break because they are in a less advantageous position, then guys 
deserve a break when they are in a less advantageous position. 

Either treat the two groups the same on all matters, or differently depending on the 
situation and fundamental differences between the sexes as shown by science—not ideology. 

Feminism gives discrimination against men a dangerous veneer of acceptability. 

Stereotyping 

Whenever one group wishes to dehumanize and sanction conquest, domination, or 
destruction of another group, they revert to a standard repertoire of images and metaphors that 
portray the enemy as aggressors, barbarians, liars, emotionless automatons, sadists, greedy, 
beastly, and conspiratorial. 

In the 1800s, slavers relied on polygenesis and ethnographic sciences just as Feminazis 
today rely on various pseudo sciences voodooed up by college Women’s Studies programs to 
claim that men are a lesser life form. 

In America, the male stereotype is that men are the inventors of war, worshipers of 
destructive gods, death worshippers, genetically violent, barbarians, Neanderthals, genetic 
rapists, genetic murderers, responsible for pollution, genetic war mongers, and responsible for all 
injustices because they dominate females. 

Females, however, are genetically peaceful, empathic, peaceful, and egalitarian. 

The Feminists accuse men of raping the Earth. But go to any mall and watch the frenzied 
buying of the latest fashions, or any thrift store to count the discarded items of no longer stylish 
appliances and female clothes—all fruits of raping the earth and all demanded by females. 

The Feminazis rationalize any hannful conduct of females by claiming they are an 
oppressed class. If that were so oppressed, then nearly half of the rich would not be females, and 
they would not have greater access to comfort and health care or live longer than their 
oppressors. 

Men today live under the worst stigma that exists in society. If they do anything to 
protest their lot in life, or treatment under the law, they are summarily classified as “whiners,” 
and told to “get a life,” get back to work, or cursed with obloquies. To make matters worse, 
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because there are some men in positions of power, the rest are constantly having that thrown in 
their faces, and having that as the standard by which they are judged. 

Crime 


When a man commits a criminal offence, he gets a prison sentence. When a female 
commits the same offence, she gets therapy. 

Men are 20 times more likely to be imprisoned, but don’t commit 20 times more crimes 
than females. 

Guys serve an average of 17 years for murder, girls 7 years. 

If a female teacher has sex with one of her students, she will get 1-3 years, assuming she 
goes to jail at all. A man gets 15-20, even though female students are emotionally more mature 
than male students of the same age. 

Men are more likely to be wrongfully arrested and wrongfully imprisoned. 

This society allows females to reserve for themselves the right to commit any crime: to 
he, cheat, and defraud in order to get what they want but don’t deserve. 

Females can, with impunity, engage in maternity fraud (lying about their fertility or use 
of birth control) and paternity fraud (lying about a child’s real father—assuming they know 
which one). 

Rarely in America or other westernized countries are females held fully accountable for 
sexual assault, child abuse, or for false accusations of physical violence by a man. 

When females falsely accuse men of rape and domestic violence, thereby committing the 
felony of perjury, they are virtually never prosecuted. 

Rape shield laws prohibit the use of evidence of the nefarious activities by a girl, such as 
working as a prostitute, but nearly everything about the accused, usually a man, is bandied about 
in court. 

Judge to prostitute, “So when did you realize you were raped?” Prostitute, wiping away 
tears: “When the check bounced!” Judge, “Guilty!” 

If a person accused of murder can use as a defense that the dead person had a tendency to 
violence, then a guy accused of rape should be able to show that the girl was a whore. 

Females account for one-third of illegal drug use but only 15% of those arrested for 
drugs are female. 

Females commit the majority of child abuse, elder abuse, partner violence, and most child 
murders—not counting abortions. 

Violent females draw their Get-Out-of-Jail-Free card by claiming PMS, “battered 
woman’s syndrome,” or “postpartum depression.” 

The Feminazis have so perverted this society that they can now murder incipient human 
beings, newborns, children, boyfriends, and husbands with little or no punishment. I can’t get 
away with murdering Feminists and claim it’s because of PMS—persecuted male syndrome, 
hinmin, I wonder...? 

When a man is arrested for killing his child, the community immediately labels him a 
monster and is ready to lynch him before he even gets to trial. But when a female kills her own 
flesh and blood, American opinion typically wonders what kind of difficult circumstances or 
mental anguish she must have endured from her husband before snapping. 

If a male kills his spouse or girlfriend, he’s a brute who should be forever locked away, 
but, if a female does the same, she must have been abused and suffering from “battered bimbo 
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syndrome.” One wife shot-gunned her preacher husband in the back while he slept and was 
freed after serving only 210 days because of some bogus psychological syndrome. Can you 
imagine what would happen to a guy that shotgun a priestess? 

Taken together, the twelve female-only defenses allow almost any female to take it upon 
herself to exercise the death penalty. The govermnent is not allowed to take it upon itself to kill 
someone first and declare later that the deceased deserved it—only a female can do that to a man. 

People are supposed to be treated according to how they behave not who they are. 

Employment 

The unemployment rate for men is 2.7% higher than for females. Chicago Tribune, 
September 28, 2009. 

The New York Times has reported that “82 percent of the job losses have befallen men,” 
since the financial collapse of 2008. 

For every female who is discouraged from working, there is a man forced by social 
convention to work; and for every bored and unfulfilled female, there is a man burdened with the 
responsibility that only a primary wage-earner knows. 

80 to 90% of the homeless are men. 


Health 


At birth, boys are six weeks behind girls in maturation. 

Infant mortality is 23% higher in boys than girls. 

More males than females die from all three major categories of death: communicable 
diseases, non-communicable diseases, and injuries. World Health Organization. 

“We’ve got men dying at higher rates of just about every disease, and we don’t know 
why,” Dr. Demetrius J. Porche, Associate Dean, Louisiana State University’s Health Sciences 
Center School of Nursing in New Orleans. 

According to Dr. William Pollack of the Harvard Medical School Center for Men, the 
general health of American males is in a state of serious crisis. Men spend more and more time 
at work, as compared to females, and many of their jobs are more demanding and dangerous. 

American men are 4 times more likely to commit suicide, National Institute for Mental 
Health—it must be the American females. Boys commit 86 percent of all adolescent suicides. 

Worldwide, men are three times more likely to commit suicide than females. China is the 
only country where men and females kill themselves in about equal numbers. 

In 1999, females made up 62% of the subjects in research programs sponsored by the 
National Institutes of Health. 

According to the National Institutes of Health, recent government grants for studying 
physical and mental health problems unique to females totaled $3,400 million while the amount 
of grants for male health problems was only $340 million. 

There is no Men’s Health Initiative and no Office on Men’s Health in the federal 
government, but there is a female health initiative and a U.S. Government Office on Women’s 
Health. 

In the United Kingdom, it is estimated that eight times as much money is spent on female 
health than men’s. 

Females incur stress fractures, sprains, and strains more frequently than men. 
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Men are three times more likely to die in accidents, 13 times more likely to be killed at 
work, and three times more likely to be murdered. 

End of life care is the most expensive and females survive to consume more of it. In 
addition, females visit doctors more often, so they should pay for these costs—not the other 
members of the insurance pool. 

Under Obama Care: 

• Girls are provided well-care visits without deductibles, co-pays, or out of pocket 
costs in order to obtain recommended preventive services. Guys have to pay. 

• Breast cancer screening is fully covered without deductibles, co-pays, or out of 
pocket costs. Prostate cancer screening requires the guys to pay. 

• Girls get all FDA approved contraceptives and sterilization procedures free. Guys 
have to pay. 

• Many more Federal health offices will be set up that deal with girl specific 
problems. None for men. 

Hollywood 

The Orwellian doublethink of Hollywood and the media depict females as tough, brawny, 
brainy, independent, and beautiful while at the same time victimized damsels in distress. 

Men are depicted as buffoons and evil. 

Government 

Executive Branch: 

Men pay more of the taxes than females but receive less in benefits from government. 

For example, more tax dollars are spent on female health problems. 

Men are required to register for the draft, or be penalized by the denial of government 
jobs and guaranteed student loans. 

When the draft is again used to provide cannon fodder for another war—and it will— 
men, not girls, will be drafted to fight and die, since guys are considered the disposable sex. 

After a man gives up two or more years of his life to the draft, he will then have to 
compete for jobs with females who have a number of years in seniority over him after his 
involuntary absence from the job market. 

Female soldiers receive the same pay as male soldiers but suffer fewer deaths 
proportionally. 

There are over 250 federal commissions for females but only two for males. 

Legislative: 

The Violence Against Women’s Act and Family Violence Prevention and Services Act 
pump over a billion dollars a year into Feminazi, anti-male activities every year that result in the 
massive violation of the civil rights of men. See below Violence Against Women’s Act. 

Courts: 

“[I]n times of repression, when interests with powerful spokespersons] generate 
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symbolic pogroms against nonconformists, the federal judiciary ... has special responsibilities to 
prevent an erosion of the individual’s constitutional rights.” Younger v. Harris, 401 U.S. 37, 58 
(1971)(Mr. Justice Douglas dissenting). 

The stories are always the same: she took his house, his car, and his kids. She accused 
him of physical abuse and the courts didn’t even ask for evidence. She made more money than 
him, and he still had to pay hidden alimony that she used to buy gas to drive to clubs offering 
Ladies Nights where she got in free or drank for free. 

Females receive preferential and special treatment in divorce court, child custody court, 
and criminal courts because they all give the testimony of females more weight than that of guys. 

Adulteress wives receive child support from their former husbands as a reward for 
cheating even when DNA proves the ex-wife a slut. Men are even made to pay child support to a 
female they never met for children they never fathered. 

When fathers protest their treatment by the courts that consider them merely walking 
ATM machines, they’re denigrated as “deadbeat dads.” 

In my own divorce, I had this lesbian judge lusting to stick her face between my ex- 
wife’s legs and jealous of me because I had. Not much chance for justice there. 

Private Industry 

Many businesses provide discount promotions for ladies but not guys. 

A recent United Nations report, Trafficking in Persons: Global Patterns, noted, “it is men 
especially who might be expected to be trafficked for forced labor purposes. In many countries, 
the laws relevant to human trafficking are restricted in their application solely to women.... In 
addition, many service providers limit their support and protection only to female and child 
victims. Thus, exploitation through forced labor is often quite unlikely to come to the attention 
of those dealing with victims.” 

Men are the majority of persons trafficked into forced labor. 

Only men are not pennitted to sit next to unaccompanied minors on airplanes. 

Men pay more for car insurance. 

As of April 11, 2011, in the U.S., 9.3% of guys over 16 were unemployed while only 
8.3% of girls were unemployed. 

Divorce 


The divorce machinery has become the most predatory and repressive sector of 
government today and is the greatest threat to constitutional freedoms. 

The fundamental constitutional right to make marital and family decisions has been 
compromised by family courts and vast, federally funded social services bureaucracies that wield 
what amount to police powers. 

The advent of “no-fault” divorce has given rise to a system that strips fathers of their 
children, accelerates the breakdown of families, and makes a mockery of the marital contract. 

Divorces initiated by females climbed to more than 70% when no-fault divorce was 
introduced, according to Margaret Brinig of the University of Iowa and Douglas Allen of Simon 
Fraser University. These divorce prone females are invariably “entitled” to child custody, child 
support, alimony, and the house, so mothers “are more likely to instigate separation, despite 
evidence that many divorces harm children.” 
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The entire structure of American marriage and divorce is geared to financially supporting 
faithless females. Men are 4 times more likely to lose their homes. One million American men 
are preemptively ordered out of their homes each year, even when no physical abuse is even 
alleged. Men now make up 80% of the homeless. 

85% of divorce-related abuse allegations are manufactured by females (or urged upon 
them by their lawyers) to gain sole custody. Courts believe a female over a man, just because 
she is the mother. Many females also pressure and brainwash children into saying their fathers 
were abusers. 

Expectation of sole custody is the main reason a large number of divorce cases are 
initiated by women. Men are 5 times more likely to lose their children when families break 
down. 

According to the Children’s Rights Council, a Washington-based advocacy group, more 
than five million American children each year have their access to their non-custodial parents 
interfered with or blocked by custodial parents. 90% of custodial parents are the mothers. 

No evidence exists that nearly half of American children were voluntarily abandoned by 
their own fathers. Feminist organizations and writers have propagated the myth that females are 
victims of an oppressive patriarchal society and that marriage is an inherently abusive institution. 

Numerous studies have concluded that children under shared parenting do significantly 
better on all adjustment measures than those in sole custody. Contrary to the claims of Feminazi 
consultants to family courts, peer-review data shows that over time shared parenting decreases 
parental conflict, increases co-operation, and boosts support compliance. By 85 percent to 15 
percent, a ballot initiative in Massachusetts in 2005 approved equal legal and physical custody of 
children whose parents are divorced. 

A father shouldn’t have to fight a biased legal system so he can stay involved in the lives 
of his kids. Solving many of America’s most vexing social problems—delinquency, drug abuse, 
teenage pregnancy—requires a recognition of the essential role of fathers in promoting safe and 
stable families. 

Absence of a father is the single biggest predictor of criminality for boys and low self¬ 
esteem for girls. 

Children from a fatherless home are 5 times more likely to commit suicide, 32 times 
more likely to run away, 20 times more likely to have behavioral disorders, 9 times more likely 
to drop out of high school, 20 times more likely to end up in prison, and 10 times more likely to 
abuse chemical substances. 

71% of teenage pregnancies happen to girls who reside in fatherless homes. 

63% of youth suicides are from fatherless homes, 90% of all homeless and runaway 
children are from fatherless homes. U.S. Dept. Health and Human Services, Bureau of the 
Census. 

85% of all children that exhibit behavioral disorders come from fatherless homes. Center 
for Disease Control. 

71% of all high school dropouts come from fatherless homes. National Principals 
Association Report on the State of High Schools. 

75% of all adolescent patients in chemical abuse centers come from fatherless homes. 
Rainbows For All God’s Children. 

70% of juveniles in state-operated institutions come from fatherless homes. U.S. Dept, of 
Justice, Special Report, Sept 1988. 
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Many children end up being raised by chemical-abusing mothers who are far more likely 
to abuse or neglect them. 

Domestic Disputes, Family Fighting, a.k.a. Domestic “Violence” 

True Equality Network spent almost five years in courthouses interviewing over 15,000 
female plaintiffs in domestic violence cases just before they entered the courtroom. The 
overwhelming number of those interviewed did not attempt to mask the real reasons they filed a 
domestic violence claim: control, money, and revenge—for everything you could possibly 
imagine, everything except acts of domestic violence. 

Protecting victims and punishing violators are laudable goals and may be the founding 
principle of civilization—but to do so require the truth. 

Feminists have substituted political ideology for facts and the scientific method. 

Like the cross to the vampire, science has always threatened the domestic violence 
industrial complex, its twisted worldview, its fear and loathing of men, and its appetite for 
government funding. 

“The term violence, if undefined, can mean anything [a person] conjures up in [her] 
mind.” Howard Zinn. 

Girls are over twice as likely to perpetrated violence against their boyfriends or husband. 
Partner Abuse State of Knowledge Project, 2013. 

Guy v. Girl 

“Violence” under the law once meant the use of physical force that caused injury. Not 
something that a female conniving for some advantage says it is or what Feminists who hate men 
claim it is in order to get revenge for past slights whether real or imagined. 

Today, in the realm of domestic relations, violence “has become whatever the man does 
that the woman doesn’t like. Finding out she is having an affair and demanding she stop is seen 
as ‘abuse.’ This often triggers the woman to file for a restraining order, where no real evidence 
is required.” Family Court Attorney Lisa Scott. 

Only five states define domestic violence in tenns of overt actions that can be objectively 
proven or refuted in a court of law. The rest of the states have broadened their definition to 
include fear, emotional distress without physical manifestations, and psychological feelings. 

The 1,500 new domestic violence laws enacted by states from 1997 to 2005 are largely 
the handiwork of targeted lobbying by Feminists funded by the multi-million-dollar federal 
boondoggle called the Violence Against Women Act (“VAWA”). VAWA is blatantly sex 
discriminatory, as its title proclaims. It is designed to address only complaints by females. 

VAWA provides taxpayer funding to Feminists to indoctrinate legislators, judges, and 
prosecutors with the stereotypes that men are batterers and females are victims. Females know 
(and their lawyers advise them) that making allegations of domestic violence (even without proof 
or evidence) is the fastest and cheapest way to win child custody plus generous financial support 
in the form of alimony and child support payments. The financial incentives to lie or exaggerate 
are powerful. 

The Feminazis have created a judicial world in which the distinction between severe 
offenses and trivial annoyances is erased, so long as a man is accused of the misdeed, and any 
accusation against a man equals guilt. Meanwhile, females commit all the maternity fraud and 
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paternity fraud, and the overwhelming majority of parental alienation and false accusations all of 
which satisfy the legal definitions of domestic violence, but females are rarely found to have 
violated the law because they are considered inherently innocent. 

False accusations gain advantage in divorce, child custody and child support disputes. 
Estimated rates of false accusations run 40 percent to 90 percent, depending upon the type of 
accusation(s). 

Many advocates of men’s rights point out that females initiate physical violence as often 
as or more so than men. Second National Family Violence Survey in 1986. 

My ex-wife came at me twice with a knife, but so what. It was no problem taking it away 
from her; she’s a girl. Even a girl trying to aim straight with a gun is somewhat laughable unless 
it’s a shotgun or the guy is asleep or she’s behind him. You’re never going to stop a girl from 
using violence. The problem is when these hate-filled harpies get behind the wheel of something 
like a Mercedes Benz, and then claim self-defense, which the man-hating courts buy into. 

The Department of Justice’s survey Murder in Families analyzed 10,000 cases and found 
that females make up over 40 percent of those charged in familial murders. Females generally 
use less detectable methods to murder than men do, including poisonings, which are often 
mistakenly recorded as “heart attacks” or “accidents.” Females often employ the element of 
surprise and weapons to compensate for men’s greater strength. Also, females are much more 
likely than men to convince their extramarital partners to do the killing, or to use contract killers, 
who often disguise murders as accidents or suicides. There are five times as many unsolved 
murders of men as there are of females. 

Criminologist Coramae Richey Mann found that 60% of female murders of male 
boyfriends were preplanned, and 70% of the killings were done while the victim was asleep, 
bound, helpless, or inebriated. 

Convicted Texas murderess Susan Wright stabbed her husband 193 times while he was 
bound at the hands and legs. Michigan educator Nancy Seaman ambushed and killed her 
husband with a hatchet. Convicted Texas killer Clara Harris ran over her husband repeatedly 
with her Mercedes Benz as the fallen man’s daughter begged her to stop. 

A 1984 study of 6,200 cases found that 86% of female-on-male violence involved 
weapons, contrasted with 25% in cases of male-on-female violence. McLeod, Justice Quarterly 
(2) 1984 pp. 171-193. One-fourth of the men killed did not use violence towards their homicidal 
partners—perhaps they’d be alive if they had. 

Between 1976 and 1996 there were 20,311 male intimate murder victims and 31,260 
female intimate murder victims. 

Male Victims 

• 62% murdered by wives 

• 4% murdered by ex-wives 

• 34% by non-marital partners 

Female Victims 

• 64% murdered by husbands 

• 5% murdered by ex-husbands 

• 32% by non-marital partners: 

Family fighting accounts for only 1% of physical injuries to females, well behind 
accidental falls, motor vehicle accidents, and even animal bites. 
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According to the Center for Disease Control, 13.6% of injuries to females seen in 
emergency rooms are from car accidents—a total of nearly 2 million or almost 10 times the 
number of injuries from physical domestic violence. CDC numbers show that more than twice 
as many females visit emergency rooms due to being injured by an animal (459,000 a year) than 
by a male partner. 

The Justice Department 2007 survey found that males experienced higher victimization 
rates than females for all types of violent crime except rape and sexual assault. 

So while guys kill more females than vice versa and experience a lower percentage of 
physical violence in domestic situations than females, since the courts believe females and not 
males, and the tenn violence is the result of a female saying she experienced fear, no matter how 
irrational, the lives of more guys are destroyed by females using the deadly weapon of 
ideologically corrupt courts—an aspect of state violence wholly endorsed by Feminists. 

Females now have a monopoly on the use of state violence against men. A girl commits 
perjury in court and the court takes away a guy’s house, his children, his ha nk account through 
legal costs and alimony, and his reputation, which means his career. When the courts find out 
the girl lied—nothing happens to her. So who causes more hann: a guy using his physical 
strength or a girl committing perjury in court? 

Indiscriminate state violence batters men not just when a girl lies about physical abuse, 
but when she claims some nebulous psychological distress. Females are the masters of the 
intentional infliction of emotional distress, but the state never punishes them for it. Girls 
incessantly berate men when they don’t say or do what a girl’s whims of the moment want. 

If a girl can use the ability that Mother Nature gave her to cause harm, then a guy can use 
what Mother Nature gave him in self-defense. After all, a girl’s tongue is her gun, so why 
should a man disarm unless she’s muzzled. 

What’s the difference between a life destroyed by a lying tongue and one destroyed by a 

gun? 

In India, 98% of domestic violence allegations are believed to be false. 

The U.S. Centers for Disease Control (CDC) 2011 National Intimate Partner and Sexual 
Violence Survey found that the most extreme domestic violence is male-on-female, but hard-core 
batterers and outright killers are rare. In violence of the mild to moderately severe variety that 
constitutes most of Intimate Partner Violence — shoving, slapping, hitting, punching, throwing 
objects, even stabbing and burning — both genders initiate and cause hann in equal measure. 

The survey’s central finding is that men and women inflict and suffer equal rates of domestic 
violence, with 6.5% of men and 6.3% of women experiencing partner aggression in the past year. 
More men (18%) than women (14%) suffer psychological aggression (humiliation, threats of 
violence, controllingness). Feminists often define domestic violence as a “pattern of power and 
control,” and the survey finds that men were 50% more likely to have experienced coercive 
control than women (15.2% vs. 10.7%). 

Canada’s 1999 General Social Survey, found not only that most male and female 
violence is reciprocal, but also that the younger the sample, the more violent the women relative 
to men. A meta-analysis of more than 80 large-scale surveys notes a widening spread: less male 
and more female domestic violence in the dating cohort. 

Personality disorder, culture and a background of family dysfunction, not sex, are the best 
predictors of partner violence. University of British Columbia psychology professor Don 
Dutton, Rethinking Domestic Violence (2006). 
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Children 


Physical violence by females against children is a different story, since kids cannot 
defend themselves as a grown man can. 

It’s mothers, not fathers, who are far more likely to abuse and neglect their children, 
according to the U.S. Department of Health and Human Services. 

Mothers are responsible for 65 per cent of the physical abuse of children. 

Mothers kill children at twice the rate that fathers do. 

The Department of Justice’s National Violence Survey found that mothers physically 
abuse children in 43% of the cases, fathers 28%; mothers are the killers in 48% of deaths, fathers 
12 %. 

Monster moms routinely drown, boil, hang, put in clothes dryers, throw in dumpsters, and 
shake to death their children. 

Mothers are also experts at using fear tactics to manipulate their children. How sick and 
twisted is it to raise a child to be scared of doing something that if he does it, he will find it 
worthwhile and fulfilling. 

The most harmful legacy of the Feminist Matriarchy is its tendency to view children as a 
costly impediment to Feminist self-fulfillment and worldly achievement. 

Family Courts 

The Canadian National Association of Women and the Law said, “Courts may treat 
parents unequally and deny them basic civil liberties and rights, as long as their motives are 
good.” Good, of course, means harming a man. 

In many jurisdictions, it is a crime to criticize family court judges or otherwise discuss 
family law cases publicly—sounds like the old Soviet Union. 

Censorship of speech and press by judges is only the tip of the iceberg and serves to 
cloak even more serious constitutional and human rights violations in family courts. 

Family courts violate due process rights with impunity by seizing children and 
railroading innocent husbands into jail. They deny trial by jury, deny poor defendants free 
counsel, deny the right to take depositions, lack evidentiary hearings, fail to provide adequate 
notice, and decide based on improper standards of proof. 

Dean Roscoe Pound wrote “the powers of the Star Chamber were a trifle in comparison 
with those of our juvenile court and courts of domestic relations.” Practices include mass 
incarcerations without trial, summary expropriations, presumptions of guilt, coerced confessions, 
ex post facto provisions, bills of attainder, and more. The family courts are by far the greatest 
violators of constitutional rights in America today. 

Canadian Liberal MP Roger Galloway, who chaired the 1998 Report of the Special Joint 
Committee on Child Custody and Access, commented that “Justice, if it occurs in a divorce court, 
is accidental.” 

Every so often, however, a court gets it right. In a case where a man who was not the 
father of two children was still found by a lower court to be liable for child support. The Court 
of Appeals overruled: 
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“A profound mistake occurred here when appellant was charged with being the 
boys’ father.. .Instead of remedying its mistake, the County retreats behind the 
procedural redoubt offered by the passage of time since it took appellant’s default. 

It is this State’s policy that when a mistake occurs in a child support action the 
County must correct it, not exploit it... Thousands of individuals each year are 
mistakenly identified as being liable for child support actions. As a result of that 
action, the ability to earn a living is severely impaired, assets are seized, and 
family relationships are often destroyed. It is the moral, legal, and ethical 
obligation of all enforcement agencies to take prompt action to recognize those 
cases.. .and correct any injustice to that person. 

Despite the Legislature’s clear directive that child support agencies not pursue 
mistaken child support actions, the County is asking that we do so. We will not 
sully our hands by participating in an unjust, and factually unfounded, result. We 
say no to the County, and we reverse. County of Los Angeles v. Navarro (2004) 

Statistics (S.A.V.E. False Accusations of Domestic Violence) 

No district attorneys in the U.S. routinely prosecute false allegations of domestic 
violence. 

25% of divorces include allegations of domestic violence. 

32 states in civil proceedings define domestic violence subjectively as being afraid, 
fearful, apprehensive or emotional distress regardless of the time of the month. 

48 states require a judge to consider allegations of domestic violence in detennining child 
custody. 

85% of restraining orders are issued against men. 

50% of restraining orders do not involve allegations of physical assault. 

70% of restraining orders, or 1.5 million a year, are trivial or false. 

700,000 persons are wrongfully arrested for domestic violence every year 


Duel 


With the rise of the Feminazis, who consider the personal as fair game for public attacks 
and absolve their acolytes of responsibility for any despicable conduct, civilized behavior no 
longer exists in America. Ignorant, loud-mouthed, little people no longer fear what may happen 
to them if they don’t keep their virulent mouths shut. 

When I encounter a venomous spewing individual who believes he or she can say 
whatever they want and get away with it, I simply challenge them to a duel by saying, “Peru 
turns a blind eye to dueling; it’s a short flight and no jet lag.” 

If it’s a girl, she stands there in shock and I usually have to repeat myself: “I’m 
challenging you to a duel. You can even choose the weapons, so long as they are not T & A.” 

So far my challenges have been declined, so then I suggest an old fashion fistfight, even 
if it’s a girl. After all, Feminists are strong, independent, and tough. 

Once again, they usually decline, so I sue them for defamation. Victory in the New York 
courts for defamation is unlikely, but it’ll cost them a ton of money in legal fees. It’ll only cost 
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me, a lawyer, the money to file the papers, and it’ll be worth my time because it’s a lot of fun. 
You don’t have to win a case to win a case. 

Economics 


Men are the more economically productive sex, yet since 1973, 90% of all new jobs have 
gone to females. 

The Feminazis seek to upend basic economic theory by attempting to “equalize” the pay 
of men and females across the board regardless of occupation, work record, time in the work 
force, time worked, risk incurred, and ability. 

If females really were paid so much less pay for doing the same job as effectively and 
efficiently as men, what company could afford to employ men? Who really believes bosses 
favor men so much that they’d take such a huge hit in profits? The wage gap figures cited by the 
Feminists deliberately blur distinctions of how many hours men work versus females and the 
risks incurred by men versus females. 

Income 


Girls don’t make less than guys, if anything, they make more. 

The Feminazis don’t consider differences in occupation, years of experience, education, 
amount of travel required, level of danger (risk), distance traveled to the job, benefits, level of 
fulfillment, time worked, or any of the many other factors that affect earnings. Independent 
Women’s Forum, Equal Pay Day. The average female has two years less work experience than 
the average male. 

Females tend to avoid jobs that require travel or relocation, tend to choose lower-paying 
professions, tend to work for the government and non-profits, they take more time off, spend 
fewer hours in the office than men do, and choose to work part-time more often than men. 14% 
of the weeks worked by females were part-time compared to 5% for men. That’s their choice 
and the Feminazis should respect it. 

A study by the Center for Policy Alternatives and Lifetime television found that 71 
percent of females prefer jobs with more flexibility and benefits than jobs with higher wages, and 
nearly 85 percent of females offered flexible work arrangements by their employers have taken 
advantage of this opportunity. 

Data from the National Longitudinal Survey reveals that females between the ages of 18 
and 34 have been out of the labor force 27 percent of the time, in contrast to 11 percent for men. 
Females ages 45 to 54 who have recently re-entered the workforce after a five- or 10-year break 
are competing against men who have had 20 years of continuous experience. 

Dr. Warren Farrell says that if females chose careers that pay more, put in more time at 
work, and produce more value during the time they work, they would earn more than men. 
Females are less than half as likely as men to work more than 50 hours a week. And females are 
less likely to agree, every few years, to uproot themselves and their families to far-flung places to 
get the necessary promotions. 

If a guy chose to place time with his family above the job, he wouldn’t get those high 
paying promotions, so why should girls. They should accept the consequence of their choices. 

Among professors who produce an equal number of journal articles, men are likely to be 
paid the same or just slightly less than females. The 1969 American Council on Education found 
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that girl professors who never married and never published earned 145% of their male 
counterparts. 

Never married, college educated males who work full-time make only 85% of what 
comparable females earn. John Leo, Of Men, Women, and Money, (contributing editor U.S. 
News & World Report, citing Dr. Warren Farrell, Why Men Earn More). In 1960 it was 94%. 
1960 U.S. Census of the Population. In the 1950s never married workers’ earnings were only 
2% apart by sex while never married white females between 45 and 54 earned 106% of never 
married men, according to Dr. Warren Farrell. 

Females are 15 times more likely than men to become top executives in major 
corporations before age 40. Female pay exceeds men in more than 80 different fields, a female 
investment ha nk er starts at 116% that of a man, according to Dr. Warren Farrell. Female sales 
engineers earn 143% of their male counterparts. 

Females hold 51.4% of all the managerial and professional positions. The Atlantic, Nov. 
201 1.4// the Single Ladies, Kate Bolick. 

Females who own their businesses net 49% of what male owners net—it can’t be that 
male oppression in the workplace is holding them back. IRS Statistics. 

In tennis, females whined about not getting paid as much as men despite the fact that 
their matches are generally 60 percent the length of the men’s. The girls now receive equal pay 
but not equal work. What happened to the Feminist rant “equal pay for equal work?” Since 
“female tennis is an inferior product,” according to sports columnist Alan Mascaren, the ladies 
are bringing in far less revenue but taking home just as much as the guys. Where is the money 
coming from—the male players. Of course, the girls do wear short skirts and bend over a lot. 

In the $9-billion-a-year pornography industry, guys earn 25% to 50% of what the females 
earn. If male tennis players can subsidize female players, then hos can subsidize guys in the 
pomo industry. 

In 2000, one-quarter of all female employees worked part-time, compared to less than 10 
percent of men. Nearly 85 percent of females who worked part-time did so for non-economic 
reasons; e.g., to spend more time with their family or to further their education. In general, 
married females would prefer part-time work at a rate of 5 to 1 over what married men prefer. 

Of all adults who work part time, females earn 115% that of men. National Center for 
Policy Analysis, Denise Venable. According to U.S. Department of Labor Statistics, among 
adult part-time workers, men make 90% of the income of females. 

Among part-time workers who have never married, and who thus confront fewer outside 
factors likely to affect earnings, females earn slightly more than men. 

75% of the jobs lost in the Great Recession were jobs held by men. 

The median wages for men have been eroding since the beginning of the Feminist 
movement in the early 1970s. After accounting for inflation, median wages for men between 30 
and 50 dropped 27% from 1969 to 2009. Prof. Michael Greenstone, M.I.T. Unemployed men 
are more likely than females to be among the long-term jobless. 

For every $1 the average guy makes, the average girl makes $.77. The problem with this 
statistic is that it does not compare the amount of time each sex puts into making an income, the 
risk, or the quality of the product or service produced. 

Income per unit of time 

Despite the current Feminist myth, guys do not earn more per unit of time worked, 
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although they probably should because they bear greater risk. 

According to the U.S. Bureau of Labor Statistics ’ 2007 Time Use Survey, men spend 
144% as many hours working as females do. So for every hour the average guy works, the 
average girl works 42 minutes. If both are paid $1 for a full hour of work, then the guy should 
receive $1 for each hour he is on the job, but the girl, since she only works 42 minutes out of the 
hour as compared to the guy, should receive $.69. An appropriate number for girls, but less than 
the $.77 they now receive. So girls are actually paid more than guys when measured on a per 
unit of time basis. 

It’s understandable the Feminists didn’t figure this out, since math is not a female strong 

point. 

In reality then, it’s not a wage gap but an “indolence gap.” 

Income per unit of risk 

The so-called wage gap should also be examined from a risk-reward perspective, which is 
what every astute investor does, and there’s no more important an investment than one’s 
occupation. Risky investments require a high enough return to compensate for the risk. 

Current studies understate work compensation for men because the studies only count the 
hours devoted to a job without measuring the physical strain or danger associated with it. 
According to the Occupational Safety and Health Administration, more than three million 
workers a year are treated in hospital emergency rooms for occupational injuries—the vast 
majority of them suffered by men. 

Guys are 20 times more likely to be killed or injured on the job. Nine out of ten work- 
related deaths and injuries are suffered by men. Men suffer 95% of the job related deaths. In the 
25 most dangerous occupations in America, men make up 90% of the workers. Low risk and, 
therefore, lower paying jobs are 95% occupied by girls. 

Guys are at greater risk on the job than females. That’s why they gross more—not 
because of some imagined discrimination. When risk is taken into account the wage gap 
probably reverses, and girls end up making more than guys for a unit of risk incurred. So it’s not 
a wage gap but more accurately a “risk gap.” 

The government, therefore, should increase the taxes on females and transfer that money 
to guys. Guys can use it to buy more health insurance and provide security for their children 
when they die before their time. Since men are 50 times more likely to be the primary or sole 
breadwinner, Independent Women’s Forum, Working Girl, their demised has a greater economic 
impact on the children. As far as the widow, she’ll likely find another man to sacrifice for her. 
Men can also use the extra money to pay more to enter clubs and buy girls drinks. 

Kim A. Gandy, former president of NOW (National Organization of Witches) said, “I 
don’t have to tell you that we have a long haul before women are truly equal.” And she’s right; 
females need a lot more risk to reach risk equality with men. 

Wealth 

A University of Michigan study showed that in 2001, households with a single female as 
head had a mean net wealth of $ 113,000 and for single males of $ 120,000. Schmidt and Sevak, 
Gender, Marriage and Asset Accumulation in the U.S. (2005). There are more single female 
heads of households, so multiply that number times the average net worth to get the total wealth 
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for single female heads of households, which is $3,221 Trillion, for guys it’s $1.92 Trillion. So 
among single heads of households, females control 62% of the wealth, guys 38%. 

Among married households, the wife at least generally controls 50% of it—she decides 
what house to buy, the furnishings, and so on. 

Females end up controlling 60% of all the wealth in America. Allianz, The Fragile 
Financial Superpower, Constance Waschull. 

In a divorce, most states have community property laws that give 50% of the assets to the 
ex-wife, with five states using a similar formula called “equitable distribution.” 

Females make 80% of the purchases. Of course, many of those purchases are being made 
with a guys’ money, but that’s also a form of control over the wealth of the nation. 

Females control billions of dollars through a slew of philanthropic organizations. 
Kimberly Schuld, Guide to Feminist Organizations. 

Studies have shown that females who never have children enjoy lifetime earnings 
virtually identical to men. 

Females over age 50 control a net worth of $ 19 trillion and own more than 3/4s of the 
nation’s financial wealth. Mass Mutual Financial Group 2007. 

Girls born from 1946 to 1964 make 95% of the purchase decisions for their households. 
www.she-economy.com/facts-on-women. 

Over the next decade, females will control 2/3s of consumer wealth in the U.S. and be the 
beneficiaries of the largest transfer of wealth in history—$12 to $40 trillion. Claire Behar, 
Fleishman-Hillard New York. 

So who owns most of America? It’s not men. 

Government largess 

Billions of taxpayer dollars are available for single custodial parents (90% mothers) for 
everything from milk to free legal services. 

No money is allocated for non-custodial parents (90% fathers), not even for those who 
want to stay in their children’s lives but are prevented from doing so by a hostile mother and her 
Feminist advocates, and the ideologically corrupt family judicial system. 

Females in Feminist nonprofit, tax exempt corporations are generously paid with 
government grants and private contributions that reduce the taxes of the giver but result in 
increasing the taxes of others to make up for the revenue shortfall. Many large profit-making 
corporations reduce their taxes with such contributions while at the same time pandering to 
Feminist interests. 

Quality of product or service produced 

Another factor the Feminazi equal pay advocates fail to consider is that the real 
determinant in wages is the value created. 

Only a dope would spend the same amount for a ticket to a professional female basketball 
game rather than a top NCAA college men’s team or even a really good boys’ high school team. 
Now, if the girls played in bikinis—that’s a different story. 

Pay should depend on the value created. Do all men in similar positions receive the same 
compensation? If you think so, you’re naive. 
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If there’s a labor pool out there that can create the same unit of value by doing the same 
quality work for $.77 instead of a dollar, then business would hire only them, but it hasn’t. Last I 
looked; lots of guys were employed with no thanks to the Feminazis. 

Expenses 

If a girl claims her expenses are higher than guys, meaning she needs more money than 
guys, ask her, “When was the last time a guy took you out? Who paid? Who’s car? Who paid 
for the gas? Who bought the flowers? The time before that? Who paid? Who’s car? Who 
bought the candy? And the time before that? Who paid? Who’s car? Who bought the 
condoms?” And so on. 

Do the same with expensive gifts. It’s guys who give expensive gifts—not girls. Ask her 
who bought that bracelet, ring, or whatever expensive item she’s wearing. 

If she says she pays her own way, then respond, “Really! So what are you doing 
tonight?” 

The economic logic that escapes the Feminists, of course girls and girlie-men aren’t 
known for their logic, is that equal pay is measured on a per unit of time worked and per unit of 
risk incurred in creating equal quality and value. 

Education 


In 2010, for persons between the ages of 25 - 29, girls held: 

58.2 % of associate’s degrees 
53.7% of bachelor’s degrees 
62.6% of master’s degrees 
50.8% of professional degrees 
65.6% of doctor’s degrees. 

From 1967 to 2000, the number of females enrolling in college increased by 20% while 
the number of males decreased by 4%. 1.5 million more females than males graduate college 
each year. 

One in four boys at the end of high school with college educated parents cannot read a 
newspaper with understanding. For girls, it’s one in ten. Judith Kleinfeld, Psychology 
Professor, University of Alaska. 

From kindergarten to graduate school, the curriculum and grading have been feminized, 
putting males at a severe disadvantage by gearing education to female psychology. There is an 
average 10 percent gap in achievement, as measured by feminized standards, in all subjects, 
including science, once the preserve of male excellence. Education has been hijacked by man- 
hating Feminazis who’ve stacked the system and the odds against boys by changing the system 
to learning styles that benefit only girls. 

Content-based, top-down teaching was replaced with pop-culture, friendly, non- 
hierarchical, no accountability, Feminist flimflam. 

According to a Duke University Study, the percentage of boys graduating from high 
school has dropped back below 1985 levels. Boys are far more likely than girls to be disciplined, 
suspended, held back, or expelled (probably because the Feminazis are doing the punishing). 
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Eight out of 10 pupils who drop out of school are boys. In the study, boys and girls fared equally 
in six of the 28 categories studied by the researchers, but girls fared better than boys in 17 of the 
remaining 22. So it’s 17 to 5 girls. 

Today boys toil under elaborate affirmative-action initiatives in schools that subordinate 
merit to the equal representation of girls in every field of endeavor, including sports. 

Boys are biologically predisposed to competition, but in today’s “progressive” schools, 
cooperative experiences and groupthink are preferred to individual achievement. 

Evidence abounds that boys thrive in a more disciplined and structured learning 
environment, but America’s loosey-goosey schools shun discipline and moral instruction. 

Open-ended, “reflective” thinking, organization, and presentation are good for girls, but 
it’s not how guys learn, think, or use what they have learned. Males like clear rules, boundaries, 
structure, and organization. They like an orderly, clinical approach to learning. They tend not to 
see it as important to add finer details, such as neat borders to their homework. 

Boys are falling behind in exams and the job market because teachers fail to nurture 
traditional male traits such as competitiveness and leadership. As a result, boys have inferior 
reading and comprehension scores and lower graduation rates than girls. They are much less 
likely to pursue secondary degrees and university graduate programs. 

College education rates for men stopped growing in the late 1970s. The same time that 
state education departments started focusing on females and ignoring boys. 

Schools celebrate qualities more closely associated with girls, such as methodical 
working and attentiveness in class. Boys are becoming disaffected and flu nk exams and job 
interviews because their competitive instincts have been discouraged. Schools downplay 
competition and reward conscientiousness allowing girls to pick up marks as they progress 
through the course. Lessons and public exams with an emphasis on coursework and continuous 
assessment are more suit girls. 

Education has beaten out of boys any enthusiasm for anything. If they sit quietly at the 
back of the classroom and don’t interrupt, they are more likely to be rewarded than if they are 
restless. Young boys don’t naturally thrive when forced to sit still at a desk for six hours a day. 
They don’t learn as well as girls by sitting still, concentrating, multi-tasking, and listening to 
words. Recess time, which research shows is more critical for boys than for girls, has been cut 
back nationally. 

Girls often complete a given project because they were “meant to” even if it was boring. 
Boys want to know there’s a purpose for doing something. 

Some boys may not be academic but have strong common sense and practical skills. The 
system no longer rewards those types of common sense skills. According to the U.S. 

Department of Education, vocational education suffered a sharp decline from 1982 to 1992 and 
has never recovered. 

Title IX paved the way to revise all educational curricula so that it psychologically 
neutered boys in the process by ending dodge ball, taking out tether ball courts, destroying 
wrestling programs, dumbing down math and science courses, softening entrance requirements, 
re-writing text books to diminish the role of men in history, and implementing grading systems 
that reflect little or nothing to do with individual achievement. 

Based on a false report by the American Association for University Women, Congress 
passed the Gender Equity in Education Act, which singled out girls as an “under-served 
population.” The Act pumped tens of millions of dollars into advocacy research and Feminist- 
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inspired programs based on the fraudulent claim that girls were lagging in an all-encompassing 
patriarchal society. 

“This PC gender politics thing—the way gender is being taught in the universities—in a 
very anti-male way, it’s all about neutralization of maleness. Upper-middle-class men are 
intimidated and can’t say anything. They understand the agenda. They avoid goring certain 
sacred cows by never telling the truth to women about sex, and by keeping raunchy thoughts and 
sexual fantasies to themselves and their laptops.” Camille Paglia. 

College disciplinary committees have replaced courts. 

Today’s educational crisis for boys did not exist twenty years ago. True, boys didn’t do 
as well as girls in reading and spelling back then, but they compensated for that with higher 
science and math scores. Similar numbers of men and females graduated from college. All in 
all, things seemed pretty equal twenty years ago. 

Now, however, girls get better grades and are much more likely than boys to graduate 
high school, enter college, and graduate from college. Girls outnumber boys in the prestigious A 
and B streams by a ratio of two to one at some schools. While more girls than boys enroll in 
high level math and science classes, boys score a couple of points better, but on reading tests, the 
girls score 10 points better. 

Thomas Dee, an associate professor of economics at Swarthmore College and visiting 
scholar at Stanford University, found that having a female teacher instead of a male teacher 
raised the achievement of girls and lowered that of boys in science, social studies, and English. 
With a female teacher, boys were more likely to be seen as disruptive. Girls were less likely to 
be considered inattentive or disorderly. Nine percent of America’s elementary school teachers 
are male. Even fewer are men. 

Boys in all male schools with the higher ratio of male teachers do better than in co-ed 
schools. 

Female administrators claim small boys are hard to manage, which they are for females 
but not men. A fire breathing man scares a young boy more than another visit with a get-in- 
touch-with-your-anger female. Young males realize that a little bit of pain is a good thing, that 
life isn’t always fair, and that sometimes a kid deserves to be smacked in the mouth. Female 
administrators, because they are females, have no credibly to make any threats that will motivate 
a boy to focus on learning. 

When boys bubble over with unbridled testosterone, instead of challenging, disciplining, 
and harnessing their energies, as teachers once did, they are emasculated or medicated. The 
former means being made over in the image of girls; the latter entails being diagnosed as 
“learning disabled” and drugged with Ritalin. One in five boys spends time on Ritalin. 8 out 10 
children being medicated for behavioral problems are boys. It is a consequence of the 
demonization of male biopsychology, but it makes a female administrator or female teacher’s job 
easier, which is what they are mainly concerned with. 

73% of children diagnosed, mostly likely by Feminists, with learning disabilities and 
76% of those classified as emotionally disturbed are boys. U.S. Department of Education. 

Education needs real men, not androgynies, who will teach kids to get in touch with 
reality rather than with their feelings. 

Go to any schoolyard, and you will find that more often it is the voices of boys who have 
become silent. 
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“Primary-school education is a crock, basically. It’s oppressive to anyone with physical 
energy, especially guys,” she says, pointing to the most obvious example: the way many schools 
have cut recess. “They’re making a toxic environment for boys. Primary education does 
everything in its power to turn boys into neuters.” Camille Paglia. 

It is the tacit elevation of “female values”—such as sensitivity, socialization and 
cooperation—as the main aim of teachers, rather than fostering creative energy and teaching hard 
geographical and historical facts. 

Enemies 


I wouldn’t be so paranoid, if I didn’t have so many enemies. 

Feminazis, Feminazi sycophants, Feminazi appeasers—all those androgynous guys who 
are scared of females, and the Feminazi opportunists who exploit the popular prejudice against 
guys are the enemies of every man. 

They are the enemies of men because they will do anything, tell any lie, and violate 
anyone’s rights, usually a man’s, to amass all the benefits of society to themselves while leaving 
men with all the responsibilities. In other words, to steal the benefits and leave the burdens. 

They are cowards who know very well on which side their bread is buttered. 

Why should any man mourn over the demise of any Feminazi? He should remember the 
bitter wrongs men have received at their hands. So wide-spread and universal is misandry in this 
country that I never expect to find one member of the dominant sex of females true to the 
principles of human rights they hypocritically expound. 

Environment 


Females are responsible for over 80% of all purchasing decisions in the U.S. each year. 
SheSpeaks, CBS Market Research. They are therefore responsible for most of the pollution and 
depletion of natural resources. 

The average girl consumes more goods than the average guy: fashions that go out of date 
almost immediately, cosmetics to assuage her vanity, a manic drive to possess the latest 
everything, and toilet paper that used to be trees. By causing more depletion of resources than 
the average guy, she is also the major cause of wars, which are usually fought to steal another 
country’s resources. 

Females are also primarily responsible for over population. It’s usually the girlfriend or 
wife who wants to experience “motherhood.” The guy often goes along just to keep her happy. 
Over population, of course, is the source from which all the major problems of the world flow: 
pollution, depletion of resources, war, pestilence, and famine. 

Equality 

The presumption that reckless men are criminals while reckless females are victims 
makes a mockery of any notion that the sexes are equal. 

Men have willingly carried the most dangerous and onerous roles in society to the 
primary benefit of females. If it weren’t for men, many American females would have ended up 
Nazi broodmares, Japanese comfort girls, or Commie secretutes. Yet over four decades, the 
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Feminists have turned men into second-class citizens before the institutions of this society. Our 
society is moving toward two societies, one male, one female—separate and unequal. 

Feminazis want equal rights but unequal responsibilities, equal benefits but unequal 
burdens. Equality is supposed to work both ways. 

Don’t forget, the suffrage movement grew out of the temperance movement, and we all 
know what a mistake that was. 

American females are the most privileged humans in history. 

The Feminists have simply expanded the pedestal on which society places females. It’s 
one thing to keep girls on a pedestal when they’re only a nuisance. Another thing entirely when 
they are malicious. 

Today, guys not only forgive females for smashing the car, but for smashing men’s lives, 
ruining corporations, biasing the courts, and anything else a female is running that she’s too 
incompetent to handle. 

The Feminist notion of sex equality is seen as a one-way street, intended to benefit 
females while turning a blind eye to the social disparities visited on men. Mere mention of the 
words “men’s rights” is a sure-fire strategy to attract amused expressions and derisive remarks— 
not to mention insults from judges. 

Feminazis have been ranting about equality for four decades. It’s time to take that 
equality and shove it down their throats. Let’s see how the Feminazis handle going down with 
the ship. Give them 51% of the worst of this society, and they’ll start whining, “Where’s the 
kitchen?” 

Do you believe a female’s place is in the kitchen? 

Depends on whether she can cook. 

Evil 


Evil has nothing to do with the Sun, the Moon, the stars, the planets, Mother Nature, or 
the supernatural. It is a particularly human trait that occurs when a person intentionally or with 
reckless disregard violates the rights of another in order to obtain something she does not 
deserve. 

Evil exists and the courts are not immune from furthering its ends, such as helping 
vindictive girls destroy the lives of men. 

It’s always good and evil up against each other, and a man has got to take sides at 
sometime or another; otherwise, he’ll end up in one of the hottest circles of Hell. 

“Often there’s just chaos and violence, random and unpredictable evil that comes out of 
nowhere.” Dean Winchester. 

There are a lot of people out there who want what they don’t deserve and will violate a 
person’s rights to get it, then rationalize or cover it up with one lunatic belief system or another. 

Evil always does more harm than the harm done it because the scales are balanced in its 

favor. 

“Allied with every human woe, she stole salvation with a kiss.” Parsifal, Wagner. 

Institutionalized evil and state violence in America now wears a Feminist face. Evil has a 
feminine scent about it. 
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Today’s scoundrels dress themselves in the conformity of PC-Feminazism. Let’s not 
forget that two young girls, other females, and cowardly males were the precipitating factors of 
the Salem witch trials. 

The Feminists and their allies are nothing more than demons in human shape who pass 
abominably wicked and unjust laws doing what in their power lies to destroy confidence in 
legislative bodies, the judiciary, and to bring officers of the law into disrespect among men. 

The essence of PC-Feminist evil is that they understood the goodness in men and 
exploited it to the harm of men. 

Civility toward the uncivil is a waste of time. 

Unfortunately, fighting malevolent people, such as the Feminazis, is often a losing 
proposition with the result that human freedom and republican liberty will soon be empty names 
in these United States. 

Evolutionarily Correct or Genetically Correct 

“Nature is imperial and we deny it at our peril.” 

Mother Nature is not so stupid as to make half the humans devils and the other half 

angels. 

Reasonable men can accept the limitations of Mother Nature’s engineering, but the 
Feminazis can’t. 

The Feminists should be careful in their meddling with nature. There are 300 million 
firearms in this country, and most of them are owned by guys. 

Fear 


My fear is not doing what I have to do. 

The dragon is not out there but inside, and its size and ferocity depends on the person’s 
upbringing—the epigenome. 

Tiredness is but a disguise for fear. 

Fear drives the inclination of people faced with an oppressive environment to submit to 
it. 

It is an emotion that is best dealt with by ignoring it. Not unlike a nagging girl friend. 
Federal Bureau of Investigation 

Also known as the Federal Bureau of Idiots, Incompetents, or just Indolence. 

Female (a.k.a. girls, chics, babes, ladies, dames, bimbettes, bimbos, bimbats, hokettes, etc.) 

“American women are the most fortunate class of people who ever lived on the face of 
the earth.” Phyllis Schlafly 

“If civilization had been left in female hands, we would still be living in grass huts.” 
Camille Paglia. 

Look at what their bodies are built for. You don’t use a car to fly the skies, a plane to sail 
the seas, or a boat to drive the highways. 
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Think of girls as pushers. They sell “feel good,” are mainly interested in money, have 
lots of customers, are never on time, and you don’t ask them for any advise on how to live your 
life. 

All you need from them is “yes” or “no,” and never stay with just to one. 

“The curse of Allah is upon the fools who depend on females for support or place the 
reins of power in their hands.” The Arabian Nights, King Shahryar and His Brother. 

Girls are inconsiderate, insecure, and irresponsible. 

Girls are skittish, scared, dependent little creatures, so they become upset when a guy 
doesn’t do what they want. 

It isn’t girls’ fault that they act first and think afterwards; it’s the fault of the fools who 
humor them. 

“Broad,” you know, broad across the chest, although some of them are small. 

Girls are the perks of fame and fortune. Too bad all I have is infamy. 

“They will do whatever we let them get away with.” Joseph Heller 

Give a girl a little authority and right away she thinks she’s the Queen of Hearts. 

Females aren’t here to soothe the savage beast; it’s the savage beast who is here to limit 
their infinite capacity for evil. 

The wise man doesn’t expect females to quit. He expects them to harm all others just to 
save their own. 

Who knows what evil lurks in the imbalanced electromagnetic-chemical reactions that go 
on inside the feminine brain? 

Females don’t sacrifice for others. They trick others into sacrificing for them. 

Females wait for men to do the hard work, spill their blood, and sacrifice their lives, then 
step in and say, “It’s mine, it’s mine!” 

The four most common words a girl uses are I, me, my, and mine. 

They don’t do favors. They take. 

The most inconsiderate person is a girl with her kid. The second most inconsiderate is a 
girl with her boyfriend. 

“Sweet wine often turns nice girls sour.” Charlie Chan. 

“Pretty girl like lap dog. Sometimes goes mad.” Charlie Chan. 

“Sometimes quickest way to a girl’s brain is impression on other end.” Charlie Chan. 

They’re not satisfied no matter what a man does. 

How does a guy know what they want him to do? 

Why, he has to read their minds of course. 

Girls want number 1—money and number 2—tyranny over men. 

“It’s gold that counts, money that matters.” Gretchen in Goethe’s Faust 

How many pretty young things out there would decline to rub their rear-ends against a 
Benjamin Franklin. 

There lust for money comes from them having more desires than dollars. 

Females were created in the image of Mary Magdalene, an alleged ho. 

Girls are great for partying and entertainment, but for most other activities, they’re as 
useful as a lead weight on a sinking ship. 

Since 1750 when the world’s population reached one billion, their function in procreation 
has turned into the bane of over population. 
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Look at the typical American female in her mid 30s or older, superimpose a Feminazi 
ideology, and then ask yourself, would you rather spend the rest of your life with her or alone? 

Girls are arrogant in their ignorance. 

They’re always complaining, whining, and blaming others. 

They take when they can and give nothing back. 

A girl tricks a guy, then holds him to acting ethically so that he won’t do what’s 
necessary to get out of the situation she trick him into. 

It’s females who have always held the upper hand. That’s because a female’s advantage 
over a man is her total disregard of “some God of Abstract Justice” to which men are unable to 
be indifferent. 

For a girl to answer truthfully is like asking the night to turn sunny. 

5% of females have the borderline personality disorder of habitually making false 
accusations of some kind of “abuse” in order to seek revenge. 

When a female has scholarly inclinations, there is usually something wrong with her 
sexually, as reflected in Gloria Steinem’s remark, “A female without a man is like a fish without 
a bicycle.” To which I can only reply, I’d rather be the bicycle, especially if some pretty coed is 
riding me. In addition, only a lesbian could make such a remark. 

“No matter how bad someone is, [she] can always be worse,” Justice Scalia, which is 
what the Feminazis are—the most virulent fonn of female. 

Neuroses 

Who cares about female neuroses? Men don’t exist to cater to their lunacies. If they 
want to party and have some fun, find; otherwise, leave me alone—and stay off of my rights. 

Generally speaking, girls get together with other girls because it is cheaper than a 
therapist. 

Female Frauds 


“Whenever you see something bright, shining, perfect-seeming, look behind the paint. 
And if it’s a lie—show it up for what it really is!” Inherit the Wind , Act III, Henry Drummond. 

“To go to bed with a man and then he to him. She’s a girl, she’s got all the training she 
needs, what do you expect.” 

Girls are “practiced in the art of deception.” Rolling Stones. 

“Man yet to be born who can tell what female will or will not do.” Charlie Chan. 

Fidelity is the charming girFs greatest hypocrisy. 

It’s a common misconception that goodness is equated with beauty. 

Most guys at sometime in their lives played sports where they learned that if you cheat 
and get caught, you’re punished. If you don’t get caught, you still feel inferior to the guys you 
were competing against. Most girls, however, do not play sports. They spend their time trying 
to attract a guy in which cheating is the name of the game—high heels; body shaping panty hose; 
pushup, padded bras; painted faces; painted lips; false eye lashes; penciled eyebrows; hair color 
not their own; and lies that make Hillary Clinton look like a truth teller. 

When it comes to pregnancy females often lie. They lie about being pregnant for revenge 
and power. They lie about using birth control and become pregnant for the same reasons, for 
financial gain, and to trap a man into doing “the right thing” because their internal clock is 
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ticking. They often want a child even though they’re incompetent to raise one and it will just 
add to the world’s over population. 

They lie about who is the father of their child. If you trick someone into raising a baby 
not his own, and he puts 20 years of his life into an endeavor based on a falsehood, that is a 
crime of the highest order. Yet in many states, females are rewarded for such fraud by the 
corrupt courts requiring the defrauded man to pay child support for the kid that is not his. 

The only way a female can best a man is by blind-siding him or with trickery. 

Female Harm 


Let’s not forget all the hann those self-righteous prohibitionists caused. 

Girls are always trying to get a guy to do what they want him to do—even when it’s 
against his beliefs. They have absolutely no respect for a man’s belief system if it differs from 
theirs, so they set out to destroy it. 

Certain girls have an uncanny ability to make a man forget what he has to do. 

If a female official, whether in government or private business, provides information that 
is contrary to a man’s interest, the odds are that she’s lying. 

How sick and twisted is it for mothers to raise children to be scared of doing something 
that if they do it, it will be worthwhile and they will feel fulfilled. 

Female Hatred of Men 


When was the last time you met a girl who was satisfied with what a guy did for her? 

Most girls have always hated men because they both fear and envy us. The Feminazis 
are using that hatred under the disguise of seeking equality and phony claims of past oppression 
to create a tyranny over men. To corruptly amass to themselves more power than Mother Nature 
granted them and to make lots of money—a girl’s number one desire. 

The average female is physically scared of the average guy, and that fear can easily turn 
to anger, and then hatred. 

Girls aren’t sexually satisfied by many of their trysts, which frustrates them, and leads 
them to angrily, and to an extent justifiably, blame men. 

Girls are insecure about their attractiveness to guys, which insults their egos when a guy 
doesn’t hit on them and causes more anger. 

Girls are also angry because their genetic unconsciousness wants a man while their 
Feminist indoctrinated consciousness wants an androgyny. They want the classical man whom 
the Feminazis have pretty much destroyed—there might be 200 men left in America. 

All this anger eventually leads to hatred of men—misandry, which the Feminazis have 
successfully exploited to their own advantage in terms of money, positions, and power. 

As a result, the traditional battle of the sexes is now total war. Relationships in the 
traditional sense are on the wane, leaving only short-tenn sexual flings. Maybe that’s as it 
should be. 

Female Parasites 


Most females are parasites; they live off of men, whether hos or Feminists. 
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Feminist organizations survive on government tax dollars, and most of those tax dollars 
come from men. 

Feminazi or Fear Fascist 


Feminists are females who tell everyone that men are to blame for the wrong they have 

done. 

I never met a Feminazi who didn’t blame men for all the stupid decisions she made. 

They have come to believe in their exceptionalism and their sense of being the chosen 
ones. That they can decide the destinies of the world, that it is only them who can be right. 

They believe their upbringing made them weak, illogical, emotional, and condemned 
them to hot flashes, but it was Mother Nature. 

Feminazis are demonesses of self-justification, leftovers of humanity oblivious to the 
meaning of justice. They lamely believe men are incapacitated for the rights of liberty. 

A Feminazi is a female who believes that an accident of nature, being born a girl, made 
her superior to men in all matters under the sun. She believes men are guilty until they prove 
themselves innocent, and that females are innocent until proven guilty, and even then a guy is 
still at fault for what she volitionally did. 

The Feminist worldview focuses solely on girls: their needs, their wants, their desires, 
and their preferences. 

Feminists are scientifically challenged. 

Feminazi is a very descriptive term. What’s a Nazi? Someone who tries to control your 
thoughts, speech, and actions to serve her interests. The Nazis used duress, intimidation, 
coercion and state violence to have their way. The Feminazis are the same, they use state 
sponsored physical violence, although not as much. For example, a man goes to jail on the mere 
say-so of a female and lawsuits based on lies. They’ve infected the courts with a procedural rule 
that females tell the truth and men only lie. They are responsible for laws that discriminate 
against men. They’re able to destroy a man’s career based on the vague and overbroad 
tenninology “inappropriate behavior.” They are responsible for fathers regularly losing their 
children in divorce but still having to pay to support both the child and the wife. If he falls 
behind in the court ordered extortion payments—it’s debtor’s prison. So basically, Feminazis 
are those who perverted America into a tyranny over men. 

If someone objects to the term “Feminazi,” then say, “how about Femi-commie?” The 
Commies and Nazis were pretty much the same. 

For me, there is no distinction between the terms Feminist and Feminazi, and I use them 
interchangeably. Others make a distinction, which is a distinction without a difference. Sure 
some Feminists are more uncivil, more evil than others, but from a macro point of view, they all 
want preferential treatment at the expense of the rights of men. 

Other synonymous terms are ideological Feminist, radical Feminist, militant Feminist, 
supremacist Feminist, demi-Feminazi, fanatical Feminist, serial misandrist, murderers of 
incipient human beings, intellectual concubines of evil, minions of the anti-Christ, or just plain 
stupid girls. 

Whatever the term used, they’re just a bunch of sniveling, self-centered, tantrum ranting 
females who are arrogant in their ignorance. 

Fear is what compels them to demonize, denigrate, and defame men. They are 
attempting to make others fearful—so that they can cover up the fact that they are incompetent. 
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Nothing gives these philistines greater satisfaction then a man being upset, frustrated, in 
high dudgeon, or whining and nothing stops a Femi-fascist faster than being laughed at. So 
make her the butt of a joke. 

The Feminazis have lots of allies: guys who actually believe the Feminist drivel, 

Feminist sycophants; guys who are scared of the Feminists, Feminist appeasers; and the 
hypocrites, males or females, who pretend to support Feminism to obtain something of value— 
tangible or intangible, Feminist opportunists. 

Princesses believe they are entitled to what ever they want in return for looking good and 
showing some concern. Feminazis are the same, only they don’t believe in looking good. 

Feminists are a collection of people many of whom could hardly bake a cake, fix a car, 
sustain a friendship or a marriage, or even solve a quadratic equation, yet they believe they know 
how to run the world. 

They are experts at duress. Duress is any means amounting to or tending to coerce the 
will of another that induces him into doing an act contrary to his free will. Black’s Law 
Dictionary . 

Behind the Feminist visage is a mass of insecurities and fears. 

They are constitutionally (as in character trait) unable to tell the truth, genetically driven 
to abuse power, and possessed by cruelty and malice and a will to dominate men. 

Feminists and their followers are sycophants to conformity, driven by the cowardice of 
the dependent minded. 

Many Feminazis are nothing more than psychotropic doped up, sexless zombies who use 
drugs to feel good about their useless lives. 

They believe a man should be grateful to them for violating his rights because they are 
the superior person. 

A Feminazi is one of those mannish things that breed in the half-light of the so-called 
aesthetical. 

They’re she-males. They look like a girl but talk and try to act as they perceive guys do. 
Since their perceptions are warped by their delusions, the result is a caricature of men. 

Feminazis are as delusional as Commies whose belief in their superiority overlooks the 
fact that they can only compete when their opponents are handicapped by obeying the rules. 

Reality and truth have no bearing on their self-serving idiocy. 

Feminists cannot accept the limitations of Mother Nature’s engineering. 

Feminazis see men the way Hitler saw the Jews. Just change the nouns in their rants 
against men to Jews, and they’d fit right in at a 1930s Gestapo function. They are hate mongers 
using power to destroy. 

Other descriptive terms for Feminazis: harridan hos, vengeful harpies driven by mad fits 
and jealous rages; faded, fat, self-indulgent females; self-righteous, hypocritical bigots with no 
sense of justice; mean-spirited and contemptible; totalitarian in their methods and dishonest in 
their advocacy; reality-challenged; lack honor, tolerance, and honesty; hate filled ideologues; 
man-hating sociopathic pariahs; and those who have a perfect right to be killed. 

Feminists have no concept of fairness or honor unless they are trying to talk someone into 
acting accordingly because it serves their interests. 

The Unsex ’d Female by Richard Polwhele (1798) 

“Survey with me, what ne’er our fathers saw, 

A female band despising NATURE’S law, 
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As “proud defiance” flashes from their arms, 

And vengeance smothers all their softer charms.” 

If you mistakenly find yourself hitting on a Feminazi, say, “Gee I feel as though I’m 
talking to a guy. Excuse me; I’m going to look for some chicks.” 

When some Feminazi starts propagandizing that she’s a “strong independent woman,” 
ask her to step outside. 

When some Feminist goes on a rant, tell her, “Don’t blame me that you can’t handle your 
own insecurities. Every time a little stress flows in your direction, you probably act like it’s that 
time of month.” 

I understand PC-Feminazis hate me—and I welcome their hate. 

Feminazi Establishment, Feminarchy, Estrogen Tyranny (E.T.), State Supported Religion, de 
facto Inquisition 

A tyranny has spread across the land that violates the rights of men and exalts feminine 
evil as the social good. It’s fueled by cruelty and malice and a will to dominate over men. It 
uses legal coercion by violence, which is the monopoly of the state. 

Post-modern Feminism is the evil of the time. At its core, the ideological Feminist 
agenda is based on hatred of men because Feminists both fear and envy men. The Feminazi 
agenda is about power and control over men. 

State-sponsored tyranny has re-appeared in our midst driven by Feminazism. “To exalt 
as an absolute is the mark of totalitarianism, and it is possible to have an atmosphere of 
totalitarianism in a society that has many of the attributes of democracy.” Howard Zinn 

Feminism, like “[nationalism is a relatively recent phenomenon but at other times and 
places the ends have been racial or territorial security, support of a dynasty or regime, and 
particular plans for saving souls. As first and moderate methods to attain unity have failed, those 
bent on its accomplishments must resort to an ever-increasing severity. As governmental 
pressure toward unity becomes greater, so strife becomes more bitter as to whose unity it shall 
be.... Ultimate futility of such attempts to compel coherence is the lesson of every such effort 
from the Roman drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition 
as a means to religious and dynastic unity, the Siberian exiles as a means to Russian unity, down 
to [the failed] efforts of [World War II’s] totalitarian [regimes]. Those who begin coercive 
elimination of dissent soon find themselves exterminating dissenters. Compulsory unification of 
opinion achieves only the unanimity of the graveyard.” West Virginia State Bd. of Education v. 
Barnette, 319 U.S. 624, 640-41 (1943)(Mr. Justice Jackson). 

It’s the same old story. Whenever one group thinks it’s the sole possessor of the truth 
and acquires some power, it uses that power to demonize those who believe differently. It’s the 
typical power grab to push out others. 

The pestiferous breath of Feminist demons has spread throughout the land. 

Feminism and political correctionalism are the established belief systems that direct 
people’s thoughts, speech, and actions. Such intolerant, self-righteous doctrines have always 
been the cause of most of the evil throughout history, and today is no different. Anyone 
deviating from Feminism and political correctness, especially in the lefty bastion of New York 
City, is demonized, denigrated, ostracized, and dismissed for “inappropriate” behavior and 
speech. 
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Previously, scoundrels wrapped themselves in the flag. Today, they dress themselves in 
Feminism. 

The first wave of Feminism (beginning in the late 1700s) and the second wave (beginning 
in the late 1960s) achieved the goal of legal equity. The third wave (beginning in the 1980s), 
however, is now creating a world rife with intolerant and irrational terrorism targeted at men and 
females who don’t subscribe to the belief system of Feminism and political correctionalism. 

A new totalitarianism has blossomed in America. Under the seductive guise of sex 
equality, this ideological tyranny resorts to over-heated rhetoric, intrusive government, and 
intimidation tactics. 

The Establishment today is a Feminist Establishment—a unitary belief system held by 
enough influential persons so that it dominates over other beliefs in this society, such as the 
principles of the Declaration of Independence and the Constitution. 

The dominance of Feminism has created a tyranny in America because it controls the 
workings of government. “The accumulation of all powers, legislative, executive, and judiciary, 
in the same hands ... may justly be pronounced the very definition of tyranny.” James Madison. 

This Feminazi tyranny is enforced by an informal or de facto inquisition that punishes 
anyone who publicly disagrees with or criticizes Feminism. Take as examples the Justice 
Thomas confirmation hearing, the proceedings everyday in every family court, pink listings of 
those railroaded for “domestic violence,” and the imprisonment of men based on perjured female 
testimony. 

This tyranny or Feminarchy results from the feminization of American society. The 
female of the species has taken over many of the top jobs in broadcasting, academia, and 
government bureaucracies, but that’s not the real danger to liberty. It is that the Feminist belief 
system has become pre-eminent and life is now lived in accordance with Feminist dogma. 
Feminism rules the media and education, which influence how people thi nk and behave and has 
enabled Feminist ideology to infect every part of society. Control a person’s beliefs and you 
control that person. 

America is now a Feminist, man-hating culture. It is amazing the extent of the Estrogen 
Tyranny in this country, and the extent to which its supporters will go to subjugate others. 

Men have been reduced to lap dogs, marginalized, and despised. Look at the many 
lifestyle programs aimed at a female audience that air at the expense of current affairs and 
documentaries. Look at how men are continually portrayed in advertisements, dramas, and 
sitcoms as clueless and idiotic. 

Androgyny is the prevailing role model with girlie guys, metro-sexual males, preening, 
and fashion conscious wimps. 

Emotion takes precedence over rationality where soma induced delusions have replaced 

reality. 

Feminism is the State religion, and heresy leads to the destruction of a guy’s career, loss 
of his children, loss of his house, and bankruptcy. Fanaticism and ignorance always need 
feeding, and in America their fodder is men. 

If a guy doesn’t pay lip service to the Feminazis and doesn’t allow females to violate his 
rights with impunity, he will most likely fail at all his endeavors. The institutions of this society 
will not be impartial but actually work against him. Any guy who fights back will be banished to 
the Gulag of Un-persons or virtually (as in Internet) pink-listed by Feminist bloggers. Making a 
living will become near-on impossible because clients and employers use the Internet to research 
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anyone they might hire. On the other hand, private and public institutions favor females 
regardless of the harm they cause, so long as it is to men and the unborn. 

If there is any question of whom the oppressors are in this Estrogen Tyranny, just look at 
who lives longer, who controls a greater percentage of the nation’s wealth, on whom does the 
nation spend more money for health care, who receives less time for the same crimes, and who is 
more likely to be out of shape—it’s females. 

The institutions of this country aren’t going to defend the rights of men if it means 
interfering with the preferential treatment of females. 

The matriarchal tyrants will continue to rule because most guys are intimidated by 
Feminism, passively acquiesce to its diet of blame and guilt, and have forgotten the Declaration 
of Independence: “Whenever any form of government becomes destructive of the unalienable 
rights of the governed, it is the right of the people to alter or abolish it. [A] 11 experience has 
shown, that mankind are more disposed to suffer, while evils are sufferable, than to right 
themselves by abolishing the forms to which they are accustomed. But when a long train of 
abuses and usurpations, pursuing invariably the same object evinces a design to reduce them 
under absolute despotism, it is their right, it is their duty to throw off such government and to 
provide new guards for their future security.” 

Feminazi Newspeak & Doublethink 

George Orwell in his essay Politics and the English Language wrote about the 
importance of honest and clear language and warned that vague writing can be used as a tool of 
political manipulation. In Nineteen Eighty-Four he described how the state controlled thought 
by controlling language, making certain ideas literally unthinkable. 

“Newspeak” is a simplified and obfuscating language designed to make independent 
thought impossible. Feminist Newspeak is political language used “to make lies sound truthful, 
murder respectable, and to give an appearance of solidity to pure delusion.” Such language is 
intended to hide the truth rather than express it, so the language used is necessarily vague or 
meaningless. This unclear prose is a “contagion,” which spreads even to those who have no 
intent to hide the truth, and it conceals a person’s thoughts from himself and others. 

Feminist lingo is shrouded in weasel words and loopy logic as well as euphemized or 
overstated depending on what serves Feminist purposes. 

When Feminists want to obfuscate sexual differences they use “gender” as in “gender” 
pay gap, but it’s “sexual abuse,” “sexual harassment” when attacking a man. Why not “gender 
harassment” or “gender abuse”? Because it communicates that girls are also engage in such 
conduct. 

The Feminists use lingo to hide the evil they’re doing, such as the term “choice” instead 
of “murder” when killing an incipient human being. “The great enemy of clear language is 
insincerity. When there is a gap between one’s real and one’s declared aims, one turns as it were 
instinctively to long words and exhausted idioms. In our age there is no such thing as ‘keeping 
out of politics.’ All issues are political issues and politics itself is a mass of lies, evasions, folly, 
hatred, and schizophrenia.” George Orwell. 

Newspeak is effective in controlling thought because humans think in words. Analyzing 
and trying to understand the world requires words with exact meanings. Think of all the times 
you had a vague thought about something, then went to the dictionary to find the exact word 
describing the thought. All of a sudden you understood clearly and could express that thought. 
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The Feminist are using linguistics to keep thinking muddled when it serves their purposes. If a 
person lacks the words to accurately describe his perception of reality, then that reality doesn’t 
exist. So the control of language controls a person’s perception of reality, controlling perception 
controls beliefs, and controlling beliefs means people are controlled. Why do you think the 
Feminists insist on the use of the word “women” all the time even though the individual maybe a 
slut, broad, bimbo, or ho? 

Feminist Newspeak spreads by imitation. Like all ideologies, it is ready to relieve a 
person of having to think. 

As George Orwell once wrote, “If thought corrupts language, language can also corrupt 
thought.” 


“Doublethink” means holding two contradictory beliefs simultaneously—a natural female 
ability. For example, girls should have jobs above the “Glass Ceiling” but not in the “Tombstone 
Basement”; guys should have to register for the draft but not girls, even though a girl can become 
the Commander-in-Chief; or guys are built differently, which qualifies them for the most 
dangerous occupations, but that physical difference does not apply to the brain, which according 
to science is also part of the physical body. 

Feminist linguistics simply chains you mind and your tongue. 

Then again, perhaps the Feminist Establishment is just “reality challenged.” Never 
underestimate the infinite ability of a female to delude herself. 

Feminazi Objectives, Strategies, and Tactics 

Objectives: 

The total transfer of power, control, and wealth from those who primarily create and earn 
it to those who don’t. 

Create a new world order based on the absence of all things patriarchal, including facts, 
logic, reason, truth, and scientific method. 

Complete control of men so that they will do what the Feminazis want. 

Man dragged this hominid race from the cave to the Moon. Now that life is relatively 
easy and relatively secure, bimbettes, bimbos and bimbats want to run the show. 

To subjugate men under the cover of equality because men are a “malignant and vile” 
influence upon society. 

The Feminists want to thoroughly politicize—place under the control of government— 
the last bastion of personal life in our society—the family. They argue for governments to 
economically recognize motherhood so that females will not be dependent upon husbands. That 
way government replaces the father and the husband or exercises coercive power over him to 
economically subsidize females. 

The Feminazis want social androgyny even though the lack of masculinity is fatal to a 
society’s prospects for greatness and even its survival. If you’re on trial for murder, whom do 
you want defending you—an androgyny or a man? If the Communists are marching down your 
street, who do you want fighting them, the Marines or Feminists? 

The Feminazis don’t want a meritocracy, because they can’t compete—fairly. 
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Feminists claim they want a quota-imposed unisex society regardless of the facts of life, 
voluntary choice, human nature, common sense, or documented merit. But in reality, they don’t 
want a quota-ocracy. Like all prima donnas, they want a princessocracy or hypocrisy where the 
power of government is used to give females preferential treatment while hypocritically 
declaring all are equal. 

If the Feminists were after a quota-ocracy, then 51% of American college students would 
be female instead of 57%, girl students in New York would earn 51% of the masters degrees 
instead of 63%, girls would get custody of their children 51% of the time instead of 90%, and 
girls would make up 51% of the workers in the 25 most dangerous occupations instead of 10%. 
They don’t want a quota system because then it has to apply all the way down. 

Feminazis simply want it all, and to keep men shackled to pay for it. To have men work 
to support their wives and daughters while their wives and daughters work to destroy them. 

The Feminists aim is to hold in their hands the reigns of social, economic, and political 
power in order to fashion a tyranny in which men are serfs and females nobility. 

When it comes to the benefits of society, the Feminazis want equality, but when it comes 
to the burdens, they want preferential treatment with guys shouldering the burdens. They only 
want equality of rights and benefits, but none of the responsibilities and burdens that go with 
such. 

When a guy is bom he has a greater chance of getting a glass ceiling job, but he also has 
a greater risk of landing in the Tombstone Basement. It’s called the risk/reward scenario. More 
risk, more potential reward. The Feminazis want only the reward with guys picking up the 
risks—sounds Victorian, and it is. Traditionally, girls were protected from many of the risks of 
the world, but their rewards were limited as a result. Today the Feminazis want to be protected 
from the world’s risks, but want all the rewards. 

Strategies: 

It’s the same old story. Girls tricking some guys into doing stupid things, which other 
guys pay for. 

The Feminists use a strategy of government-enforced intervention into the personal 
matters of private citizens. 

Feminists exploit affirmative action to achieve supremacy over men by falsely claiming 
they only want equality. 

Feminazis play the role of modern-day prophets, like those of Marxism and Leninism, 
repeating over and over that government must control our lives for the collective good and 
protect females from the newly exaggerated danger of domestic violence perpetuated by men. 

“Make the lie big, make it simple, keep saying it, and eventually [people] will believe 
it.” Hitler. 

“All propaganda has to be popular and has to accommodate itself to the comprehension 
of the least intelligent of those whom it seeks to reach.” Hitler. 

“The art of leadership... consists in consolidating the attention of the people against a 
single adversary and taking care that nothing will split up that attention.” Hitler. In America 
today, that adversary is men. The Feminazis have taken the creator of civilization, science, and 
the arts and turned him into the modern-day equivalent of the medieval werewolf. 

In 1590, Peter Stumpp was found to have committed numerous murders that shocked all 
of Europe. Over the next 200 years between 150,000 and 200,000 innocent men were tortured to 
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death as werewolves. “Werewolf’ became the epithet for someone a person didn’t like and 
wanted disposed of, just as abuser and batterer are today. 

The Feminists depict men as abusers and batterers with females as the innocent victims 
by using false generalities supported by Voodoo science from Women’s Studies programs and 
the rare or made up tale of horror. 

The Feminazis create a climate of fear for anyone who opposes their agenda. They 
successfully intimidate and coerce men into paying for and putting up with their totalitarianism. 
They bias and coerce government officials so that government favors females and harms men. 

The Feminists acquire powerful bureaucratic and official positions in government in 
order to control the executive, legislative, and judicial branches of the federal, state and local 
governments so as to prevent the enforcement of men’s rights whenever it conflicts with the 
preferential treatment of girls and affect the transfer of wealth from men to girls. 

The Feminists strip men of their rights by successfully lobbying legislators to pass laws 
discriminating against men. For example, they use Congress to pass bills of attainders against 
men. A bill of attainder singles out individuals of a particular group for legislatively prescribed 
punishment. If you belong to that group, then you can be punished without a trial, and it does 
not matter whether the legislation actually names you or just describes you in terms of conduct, 
such as “abuser.” Communist Party of United States v. Subversive Activities Control Bd., 367 
U.S. 1 (1961). The Violence Against Women’s Act is a recent example. 

The Feminists corrupt the courts with laws that threaten to reduce funding unless certain 
Feminist tenets are followed, training of court personnel that’s steeped in Feminist doctrine, and 
social opprobrium used to ruin a judge’s career. Then they use the biased courts to grant them 
benefits they don’t deserve and shakedown men. 

The Feminists created a large network of sex-equity apparatchiks who work tirelessly 
behind the scenes to transform American institutions according to strict Feminazi specifications. 

Feminists control major philanthropic organizations, gain positions of influence within 
the media, coerce textbook and dictionary publishers to feminize the language. 

They dominate the media and education that are used to preach the message that men are 
by nature barbarians. 

Feminists now pose as damsels in distress in need of rescue by chivalrous male 
politicians from brutal, “uncaring” and “insensitive” men. While at the same time, the Feminist 
strategy focuses on getting the average man to think like a girl because its prior efforts were 
unsuccessful at getting the average female to behave like a man. They claim that yet another 
spoonful of Feminism will actually make males feel better when they live like girls. 

Tactics: 

Feminism is just a public relations scam, like the “New Nixon” in 1968, to convince guys 
that girls are really angels. 

From the most powerful leaders in the country, to the Feminazi tyrant next door, those 
who aim to exploit, control, and silence others predictably turn to personal attacks, lies, 
deception, and threats. 

The personal is not political—it is private, but attacking the personal often gets results. 

For example, Prof. Suzanne Steinmetz, University of Delaware, published a study that 
wives were just as likely as their husbands to kick, punch, stab, and otherwise physically attack 
their husbands. Feminazis began calling University of Delaware faculty members, deriding 
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Steinmetz’s work as “anti-Feminist.” Then they leveled threats against Steinmetz and her 
children. Sponsors of her speaking engagements started to receive threatening phone calls. 
Finally, a bomb threat was called into a meeting where Steinmetz was scheduled to speak, 
www. law. fsu. edu/j oumals/lawreview/ downloads/304/kelly .pdf 

Females always demean men for fighting for their rights in the hope that men will do 
what most guys have done—lay down and let girls drive over their civil liberties, perhaps in a 
Mercedes Benz. A Feminazi might drive over me in her Benz, but there’s no way I’m laying 
down in front of it for her. 

One favorite Feminazi tactic is duress, which is any means amounting to or tending to 
induce another to do an act contrary to his free will. Black’s Law Dictionary 

Feminazis often try to act tough by putting on the demeanor of the scolding mother and 
well-rehearsed outrage. Don’t be deceived; it’s just a show—a lot of bluff and bluster. Respond 
with the facial and verbal hostility of an angered man, and they will crumble. Why do you think 
they are trying to make you feel guilty over your justified anger? Because it scares the bejesus 
out of them. 

Tantalized by the idea that belief was a form of power, Feminist scholars in Women’s 
Studies Programs went on a rampage of replacing knowledge with beliefs. Anything can be true 
when you ignore the facts. 

“If they can get you asking the wrong questions, they don’t have to worry about the 
answers.” Thomas Pynchon 

Feminazis do not care whether their statements are true or not, so long as they can use it 
to their advantage and it will make them look good. They are masters of Ms.-information. If 
someone calls them on it, they’ll just get emotional— feign indignation or cry like Hillary 
Clinton did to win the New Hampshire primary in 2008. 

The Feminazis use the typical Commie routine of trying to elicit sympathy from someone 
and pretending to be trustworthy in order to manipulate themselves into a position from which 
they can sink a kn ife into a person’s back. 

Feminists take full advantage of men’s gentlemanly reluctance to publicly oppose and 
thwart females. Time for men to stop yielding the right of way or wrong of way to them. 

Feminists often use anecdotal examples to depict all men as barbarians rather than 
statistical sampling on which generalities are logically based. Statistical generalities are 
generally true in that they are about the average person within a particular classification. 
Anecdotal stories are meaningless, since any group has a few bad apples. But such cherry picked 
tales do overtime create a false impression. 

The Feminazis, who regularly scourer the media for the worst anecdotal stories about 
men, are simply engaging in Goebbels type propaganda of guilt by belonging to a particular 
group. 

When one group is depicted as evil, it’s an easy step for others to tell everyone that the 
members of that group are actually to blame for the wrong that others do. 

The Feminists tell everyone that men are to blame for all the wrong that they’ve done. 

Feminazi Power 


Money is power in America and the Feminazis have plenty of it from the following 
sources: government, wealthy widows, foundations, corporations, and wives writing checks on 
their husband’s ba nk accounts. The money goes to nonprofit Feminist organizations that provide 
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free legal assistance, propaganda for the media, indoctrination of government employees under 
the disguise of training programs, political contributions, and lobbying. 

Under the Violence Against Women’s Act, the Family Violence Prevention and Services 
Act, and other laws, Feminist organizations receive around $1 billion dollars a year from the 
federal government. 

Feminist organizations usually have two sides: one that allegedly does charitable and 
educational work for which government tax dollars largely pay for, and the other side that lobbies 
for legislation discriminating against men and for supporting Feminist political candidates. Since 
government money goes into supporting the educational side, it frees up private contributions for 
the lobbying and political side. 

With tax dollars, mainly from the pockets of men, and private contributions, mainly from 
money earned by men, the Feminazis have remade this society over the past four decades. They 
have used the influence of money with all branches of the government—federal, state, and local, 
and their positions of authority within government and private organizations to corrupt and 
intimidate institutions into violating or ignoring the rights of men. 

In addition to money, Feminazi power depends not on the number of true believers or the 
number of females in positions of power, but those intimidated into appeasing the Feminists or 
remaining neutral. In the former Soviet Union, 17 million members of the Communist Party 
ruled over 300 million people. 

If the Feminist were powerless in Congress because only 16% of the members are 
females, then they’d never would have gotten the Violence Against Women’s Act passed, or 
more money for medical reach on female health problems than male health, or the creation of a 
Women’s Health Office even though they live longer than men. 

Feminazism is supported by collective rights-dominated law school curricula; Feminism- 
riddled “cultural studies” that infect the humanities; women’s studies departments, in reality 
Feminist recruitment and networking centers and ideological boot camps; politically powerful, 
tax-funded Feminist groups who extend strategic support to a wide substratum of female causes; 
and a critical mass of ideologically corrupt or fearful judges whose juridical archives—bristling 
with subjective, sex-biased judgments—discredit their vocation and make a mockery of the 
whole notion of equality under the law. 

In effect, Feminazism has become a state supported religion with a de facto governmental 
inquisition to enforce conformity. See Miss Columbia below. 

So influential are the pressure groups run by seriously vindictive females that female 
favoritism infests the judiciary. Family judges automatically believe the female over the man out 
of fear of being ostracized from the politically-correct, white-trash, effete Eastern intellectual 
elite. (White-trash as in they will end up on the “trash heap of history”). Judges know that if 
they examine the facts and find that the man is more capable of raising a child, the shrill alarms 
of Feminazism will ring loud and clear against him. 

The Feminists also have networks of Internet bloggers for personally attacking anyone 
who disagrees with them (just search my name). Remember, to them the personal is political and 
their key weapon of attack. 

The Feminists have producers and editors in television news and at newspapers who 
overtly and subtly skew stories in favor of females. NBC’s Brian Williams in reporting on the 35 th 
anniversary of the fall of Saigon said, “58,000 Americans died in that war.” That creates a false 
impression that a lot of American females died in the war, which is false—only eight died in the 
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armed forces. NBC always gives females credit for their sacrifices, so it should give guys credit 
for theirs—but it doesn’t because of the power of Feminist ideology. 

If a reporter questions whether the Feminist control the power structure in this country, 
respond: “What do you mean the Feminazis aren’t in the power structure? You’re a powerful 
guy and you wouldn’t dare say anything against them.” 

With all the money, their media and political clout, the Feminists are pretty much getting 
what they want—a tyranny over men. Madison defined a tyranny as when one group controls the 
three branches of government. Feminists want a tyranny over men, so they’ll be treated like 
princesses—do what I want, when I want, and read my mind before I have to tell you what I want, 
and make it quick! 

Feminazi Voodoo Science 


Feminism is an unholy spirit that endeavors to remake society by reshaping our view of 
reality, and it knows that nothing buttresses an agenda more than conjuring up a specious 
scientific basis that’s Orwellian in its logic and inverted in its reason. 

Like proponents of slavery who relied on polygenesis and ethnographic pseudo sciences, 
Feminists rely on pseudo facts and unscientific reasoning to claim men are barbarians, buffoons, 
and moronic brutes. 

Feminazis are as ignorant and blind to science as the prosecutors in the Scopes trial. For 
example, Feminists wrongly believe their upbringing made them weak, illogical, emotional, and 
condemned to hot flashes, but it was Mother Nature—it’s in their genes. 

“By denying the role of nature in women’s lives, leading feminists created a denatured, 
antiseptic movement that protected their bourgeois lifestyle and falsely promised that women 
could have it all. Camille Paglia. 

Feminism has frighten an entire generation of young men (millennials) into being 
confused about how they should behave around girls less they be labeled misogynist. 

Fights 


A fight not joined is a fight not enjoyed. 
Finance 


Lack of financing is the key detriment to the men’s movement. See essay Why Can 7 the 
Men’s Movement Get Its Act Together? 

Fireanns 


A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

If the teachers at the Newton School had been packing, the Looney Tune would not have 
gone to that school. He would have hit a McDonalds instead, and those who eat there don’t have 
long to live anyway. 

When a lunatic shows up with a gun, what do you want for a defense—PC ideology or a 
six-shooter? 
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Freedom of Speech 

“The proponents of the First Amendment ... were detennined that every American 
should possess an unrestrained freedom to express his views, however odious they might be to 
vested interests whose power they might challenge.” Feldman v. United States, 322 U.S. 487, 
501 (1944)(Mr. Justice Black dissenting). 

“An unconditional right to say what one pleases about public affairs is what I consider to 
be the minimum guarantee of the First Amendment.” N.Y. Times v. Sullivan, 376 U.S. 254, 297 
(1964)(Mr. Justice Black concurring). 

The purpose of freedom of speech is to protect speech that is adverse and unpopular to 
those in power. It’s not to protect trendy, acceptable speech because that type of speech doesn’t 
need protection, since the establishment of the day will do all it can to make you say it. 

The Feminazis don’t respect the first amendment but mock it. They want to put chains on 
your mind and tongue. By limiting free speech, they distort our capacity to make choices of 
action. 

When a Feminazi tries to censure your speech, respond: “What’s more important, your 
freedom of speech or my subjective sensitivities, and yes I said that right.” The juxtaposition of 
what she expected will throw her off, and maybe, maybe make her think, although I doubt it. 

Or say, “I don’t try to censor your speech, why do you try to censor mine.” She’ll deny 
it, so reply, “Oh yes you are. The legal terminology is trying to chill a person’s speech, which is 
exactly your intent.” 

Or tell her, “You’re not the official American Censor. I don’t have to justify the words I 
use to you. It’s my right to choose the words I speak. The exercise of a right requires no 
explanation, no justification; otherwise, it would no longer be a right.” 

If a Feminist says, “You mean ‘women’ not girls.” Respond, ‘“women”’ I’m not familiar 
with that tenn. What does it mean?” 

Feminists often whine, “But ‘women ’ is a term of respect. ” To which I respond, “And I 
use it for those ladies I respect, but I don’t respect Feminists or those who try to censure my 
speech.” 

When Feminists criticize your speech as not “appropriate,” retort, “You use the term 
‘appropriate’ by which, I assume, you mean to appropriate the freedom of speech of anyone who 
disagrees with you.” 

When a Feminazi says she finds what you said “offensive,” tell her, “The truth cannot be 
an insult.” It’s a quote from Charlie Chan. 

Or say any of the following: “Grow up; the world does not revolve around your 
exaggerated sensitivities,” “Then cry,” “Tough,” “Offensive by whose standards,” “You find that 
offensive; how about this. How many incipient human beings have you murdered? I’ve 
murdered none,” “I’ve only been my most sensitive with you,” “I’m uncivil to anyone who’s 
uncivil to me, and if you don’t like it, then you shouldn’t act uncivil in the first place,” “That’s a 
phony feeling and exaggerated self-centered sensitivity,” “No man could make you blush, dear 
child.” 

The Supreme Court has explicitly held on numerous occasions that speech cannot be 
restricted simply because it offends people. The purpose of freedom of speech is to protect 
offensive and unpopular speech. 
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In Street v. New York, 394 U.S. 576, 592 (1969), the court held “[i]t is firmly settled that 
under our Constitution the public expression of ideas may not be prohibited merely because the 
ideas are themselves offensive to some of their hearers.” 

In Papish v. Board of Curators of the University of Missouri, 410 U.S. 667, 670 (1973), 
the court held that “the mere dissemination of ideas—no matter how offensive to good taste—on 
a state university campus may not be shut off in the name alone of ‘conventions of decency.’” 

You don’t have to think what the Feminazis tell you to, you don’t have to say what they 
want, nor act in a way they deem acceptable. Tell them to go sell their Kool Aid some place 
else. (I got that expression from the husband of my former typists long before TV talk show 
hosts were using it). 

The principle of free thought is not free thought for those who agree with a particular 
group, but free thought for those who disagree. 

“Those who won our independence believed that the final end of the state was to make 
men free to develop their faculties, and that in its government the deliberative forces should 
prevail over the arbitrary. They valued liberty both as an end and as a means. They believed 
liberty to be the secret of happiness and courage to be the secret of liberty. They believed that 
freedom to think as you will and to speak as you think are means indispensable to the discovery 
and spread of political truth; that without free speech and assembly discussion would be futile; 
that with them, discussion affords ordinarily adequate protection against the dissemination of 
noxious doctrine; that the greatest menace to freedom is an inert people; that public discussion is 
a political duty; and that this should be a fundamental principle of the American government. 
They recognized the risks to which all human institutions are subject. But they knew that order 
cannot be secured merely through fear of punishment for its infraction; that it is hazardous to 
discourage thought, hope and imagination; that fear breeds repression; that repression breeds 
hate; that hate menaces stable government; that the path of safety lies in the opportunity to 
discuss freely supposed grievances and proposed remedies; and that the fitting remedy for evil 
counsels is good ones. Believing in the power of reason as applied through public discussion, 
they eschewed silence coerced by law—the argument of force in its worst fonn. Recognizing the 
occasional tyrannies of governing majorities, they amended the Constitution so that free speech 
and assembly should be guaranteed. Whitney v. California, 274 U.S. 357, 375 (1927) (Mr. 

Justice Brandeis concurring). 

“Those who deny freedom to others, deserve it not themselves.” Abraham Lincoln 

“[Free speech] is not complicated: Students and faculty have rights to invite speakers to 
the campus. Others have rights to hear them. Those who wish to protest have rights to do so. 

No one, however, shall have the right or the power to use the cover of protest to silence speakers. 
This is a sacrosanct and inviolable principle.” Lee Bollinger, President Columbia University. 

As Oliver Wendell Holmes said, “We should be eternally vigilant against attempts to 
check the expression that we loathe.” 

The Feminazis are using their bloody tampon hands of editorial censorship to throttle the 
First Amendment rights of men. 

The delusion of America today is in its claim that the citizens are engaged in free and 
open debate, all the while holding one of the parties gagged, blind-folded, and hog-tied. Try 
saying Feminazi on the airways or in the press. 
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In this country a man can be punished for what he thinks and what he says just because it 
criticizes the powerful special interest group of the moment. Now I know how a protestant felt 
in medieval Europe or a Catholic in Anglican England. 

I’m not about to confonn my thoughts, speech, or actions to any special interest group, 
especially the Feminazis, in order to serve their interests, which are not mine. It’s called 
standing up to a bully. The Feminazis and their supporters have been coercing and intimidating 
lots of guys for decades into censoring their speech, and to my amazement, they have gotten 
away with it. 

Anti-Feminazi Essays 

Here’s an example of how the Feminists try to censor speech. 

A female, Feminist lawyer, and her Wall Street law firm took six of my anti-Feminazi 
essays and submitted them in federal court in the Fadies’ Nights. None of the essays had any 
relevance to the case. She submitted the essays to prejudice the judge against me, which a 
federal judge concluded in a copyright infringement action I brought against the lawyer. 

Some of the following arguments that I used against this lawyer may be of some help if 
you run into a similar situation in which you are being criticized for exercising your First 
Amendment right to think, speak, and write as you wish. 

The italicized words set up various responses. Assume the italicized words are questions 
by a third party. The essays are at www.roydenhollander.com, under Articles. 

Describe the essays. 

Take your typical Feminist tirade against men, switch the sexes, add some facts, and 
reduce the emotionalism. 

What I wrote doesn’t compare to what the Feminazis have been saying about guys for the 
past 40 years. I guess they can dish it out but can’t take it. 

There’s a double standard here in which females can say what they want about guys and 
receive applauds and curtseys, but the moment a guy returns the favor—it’s off with his head, or 
both heads. 

One Feminazi, Sally Miller Gearhart, The Future Is Female, p. 271, advocates reducing 
the male population to 25%. I’m not advocating genocide against girls. In fact, I believe all 
pretty young American and foreign ladies should be given a one-way ticket to New York City, 
and I will personally escort them around town. 

Did you write these essays? 

Of course I did, my name is on them, and they’re copyrighted under my name. Who’d 
you think wrote them George Sand? 

Why do you ask? Does that make me guilty of a thought crime, of a speech crime? 

If not, then why are you questioning me about exercising my right to free speech? Do 
you work for the Inquisition? 

Are you telling me that when a man exercises one of his fundamental rights and the 
Feminists don’t like it or disagree with it, he has to justify or explain to them why he exercised 
that right? I don’t think so, not in the America where I grew up. 
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If I can’t say what I want, write what I want, without justifying it to those who disagree 
with me, then I have no right of free speech and neither does anyone else. 

Do you have to justify exercising the freedom of the press (if answering a reporter)? 

Anyone demand to know why you practice the religion you do? 

Anyone, other than your wife or girlfriend, demand a reason for the people you hang out 

with? 

The exercise of a right requires no explanation, no justification; otherwise, that right will 
be coerced into disuse. 

I’m not running for office; I’ll speak the truth as I see it. 

I don’t claim to be a moderate—I’m a card-carrying member of SDS, Students for a 
Democratic Society, I’m a radical, a gray haired radical, but still a radical. 

I don’t care what the Feminazis think, I don’t care what you think, and I don’t care what 
everybody in this country thinks—it’s my right to think as I will and speak as I choose— 
according to Justice Brandeis. If people don’t like it—tough! 

That Feminist lawyer tried and got a federal judge to rule in her favor because I chose to 
exercise my free speech. That’s contrary to the very principle behind the First Amendment— 
you know that. 

Starts to read excerpts: 

You sure you want to read those, they’re copyrighted. Gotcha, don’t I. Go ahead read all 
you want. 

Why did you write them? 

To show the Feminists that there is at least one man in this county whom they cannot 
intimate into censoring his speech. Actually, there are probably around 200 men left in this 
country. 

Give the Feminists a taste of their own medicine—hand back the apple, or is it the poison 

apple? 

To show that females have free speech but guys don’t, unless they say what the Feminists 
want them to say. Karl Marx would call it heightening the contradictions, or as I call it, exposing 
hypocrisy. 

My intent was to be inflammatory, provocative, and to tick-off the Feminists. I didn’t 
just sit down and scribble off a stream of unconscious rant. I put a lot thought, research, and 
work into those essays in an effort to so upset the Feminists that they would once again expose 
their hypocrisy—that girls have free speech but guys do not. 

I tried to do what Frederick Douglas advised: “agitate, agitate, agitate.” To provoke, 
incite, and foment. 

Stir things up in the culture wars—start a fight. To goad the Feminists and PCers into 
exposing their double standards. Apparently I was successful, because a large law firm used my 
criticism of Feminism and political correctionalism to convince a federal court to decide against 
me, not on the issues, but because my agitating against Feminist dogma doesn’t confonn to the 
predominant American belief system or that of judges. 

My aim was and is to turn the tables on the Feminazis. Do to them what they’ve done to 
men. For the past 40 years, they have demonized, denigrated, demeaned and dissed men, and 
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they’ve been largely successful at it. They created an image that men are evil, the sole source of 
all the world’s ills: poverty, injustice, violence, and warfare. Men are the great Satan and 
females the innocent virtuous victims—baloney! 

I’m trying to take a cattle prod to the rear ends of the Feminazis, kick over the pedestal 
on which they’ve placed females with the same kind of denunciations they make against men but 
switching the sexes—girls are to blame for everything bad, and guys are responsible for 
everything good. 

I simply switched the sexes to counter the false image of men by using the same strategy 
as the Feminazis. But I needed different descriptors, such as bimbettes, bimbo, bimbat, broads, 
ditz, dames, etc. in referring to them and describing the evil they do. 

If it worked for the Feminazis maybe it will work for guys. And if it does, then the scales 
will tip back into balance to show the reality that both girls and guys are equally capable of evil 
and stupidity and that females have no a monopoly on virtue. 

Feminazis try to excuse females of all responsibility and culpability for the ills of society. 
I’m trying to put the apple back into the hands of the one who offered it. She offered it and he 
ate it, so in reality both are culpable. 

Attack the Feminazi stereotype of females as angels by showing that girls are more than 
capable of viciousness, evil, and stupidity and are not the innocent victims of a male conspiracy. 

To counter the Feminazi ideology of sexual enmity and scapegoating that is animated by 
a spirit of resentment and a desire for vindictive triumph over men. 

Confront the Feminazi worldview and their quest for total power over men. Just look at 
how your girlfriend or wife bosses you around the house—do you want that at work and in the 
society at large? 

These essays are “inflammatory ’’ and “misogynistic. ” 

They’re inflammatory but not misogynistic. You can’t hate that which you lust after. 
Now, that’s not to say that I’m not wary of all those hot young ladies who have an uncanny 
ability to make me do something stupid, but they just require caution. As for the Feminists, 
whom I do not lust after, I do not hate them—I despise them. 

The Feminazis have been hammering guys as modern day devils for so long that it has 
become acceptable. Okay, if it’s acceptable to do that to guys, then equality demands that it’s 
acceptable to do it to girls. 

If someone said something against the Nazis in Germany, he’d end up in a concentration 
camp, or against the Commies in Russia, in the Gulag. Because I criticized the Feminists and 
their female supporters, federal judges ruled against me. Now that’s not as bad as under the 
Nazis or the Commies, but it is the same totalitarian mind set—and in America over 200 years 
after the Constitution, it works in one of the allegedly more prestigious trial courts in the land— 
the U.S. Southern District Court of N.Y. and the second most prestigious appeal court—the 
Second Circuit Court of Appeals. 

There’s a lot of female epithets in these essays. 

Feminists are always slinging epithets at guys: male chauvinist pigs, Neanderthals, 
brutes, genetic rapists, genetic murderers, etc. Nobody ever calls them on it, so why am I being 
singled out? Because I’m a man. 
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Broad: If 18,000 females can call themselves “broads,” as do the members of the 
organization 85 Broads, then so can I. See 85Broads.com. 

You know, broad across the chest. Something I definitely don’t dislike but find 
desirable. 

According to the American Heritage Dictionary, it’s slang for a girl, but I used it to refer 
to a Feminazi trying to do a man’s work or to hos. 

Bimbette, Bimbo, Bimbat : according to Wikipedia, it means stupid, a state of mind that 
reflects a person who exaggerates the effort and value put into her physical attractiveness. I use 
it as a term for incompetence. 

No one can believe, no matter how biased, that incompetent females don’t exist, 
especially when they are doing a man’s job. 

Ditz, Airhead : same as bimbo. 

Dames: took that from the movie Laura with Dana Andrews and Gene Tierney, means 

girls. 

Madams and my ex-wife, I called sluts because they are prostitutes. 

Why did the opposing lawyer introduce the essays into court in the Ladies ’ Nights case? 

To bias the federal judge against me. 

The lawyer was trying to get the court to punish me for my freedom of speech by ruling 
in her favor, which the court did. Her success resulted from the judge treating the case as an 
inquisition to punish a modem-day heretic. 

That attorney is like most people: conformists and sycophants who are too scared to do 
anything but go along with the crowd and unwilling to think for themselves. The Nazis and 
Commies would have loved her. 

Conformity to establishment beliefs is always a refuge for scoundrels. Conformists 
believe others will respond like they would when charged with a thought crime or speech crime. 
Conformists simply cannot handle “diversity” of thought, speech, and action. They try to act 
cool and tough, but underneath their exteriors, they’re scared little girls. 

If you reverse the sexes, these essays would not have been introduced in any court. No 
one would dare use essays that had nothing to do with court proceedings to sway a judge into 
deciding against a Feminist based on her speech against men. 

In a sense, I should thank the attorney for doing what the essays were intended: pointing 
out the double standard in America. 

What happened in the copyright action you brought against the attorney who used your 
essays without your permission ? 

The federal Judge decided to rule against me because he disagreed with the content of the 
essays, the ideas they communicated. Now copyright infringement actions don’t deal with 
content, only whether someone uses the same arrangement of words as the author wrote, which 
the attorney did. The judge, either a Feminist sycophant himself, or too scared to follow the law 
when it meant ruling in favor of a man, ignored the law and ruled the attorney’s unauthorized use 
was fair use. The judge, however, did say about the Feminist attorney that her “stated 
justification for her submission of the Essays to Judge Cederbaum appears somewhat 


65 



disingenuous. The relevancy of the Essays to Hollander’s recusal motion is dubious, and she 
undoubtedly intended simply to prejudice Judge Cederbaum against Hollander.” 

One funny part of the copyright case was that this “tough and independent” female 
lawyer used the Nuremberg or the Geraldine defense. She actually argued that a male androgyny 
lawyer made her to it. 

Generality 

The criticisms of females and Feminist are generalities; i.e., generally true or talking 
about the average person. 

Gentlemen 


A man who is courteous and civil until you violate his rights. Then he’s your worst 
nightmare. 

Girlfriend 


I’ve got a girl friend; we’ve been going together for over a decade now—her name is 
Jihada, or, in English, the never-ending war. 

As for females, no more relationships, I’ve learned my lesson. Remember, men kill 
themselves 10 to 12 times more frequently when relationships end. 

All I’m interested in now is partying—fleeting cavorts with pretty young demonesses— 
anything longer is too dangerous. I’ve danced with the devil once too often in a relationship and 
don’t want to do that again. Now, it’s just short flings. 

What ’.s' your batting average? I don’t keep track, I already have enough depression to 
deal with. 

Do you live alone? It’s just me and my demons. Demons are simply memories you’d 
rather forget but can’t. 

“When looking for the beloved, even monsters are welcome.” Mephistopheles in 
Goethe’s Faust 

Relationships are not salvation but damnation. “For behind their cheeks as red as roses, I 
expect a sudden metamorphosis” once they’ve captured their primary beau. Mephistopheles in 
Goethe’s Faust. 

Girlfriends want to control you, and to do it, they use emotional intimidation, verbal 
assaults, and, today, threats of government intervention. It makes them feel powerful to make 
you feel bad. They engage in schoolyard name calling, psychopathologizing (armed with a 
superficial knowledge of psychology they use diagnostic terms to create a false impression they 
are an authority on the subject), criticizing, threatening, screaming, yelling, swearing, sarcasm, 
humiliation, and mockery. It all falls under the descriptive term—nagging. 

Girlfriends demand you drop whatever you’re doing and attend to their wishes. No 
matter the inconvenience, they come first. They have an endless list of demands that no mere 
mortal could ever fulfill. 
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They are chronic complainers: you’re not romantic enough, you don’t spend enough time 
with her, you’re not sensitive enough, you’re not smart enough to figure out her needs, you’re 
not making enough money, you’re just not enough period. 

Girlfriends are pathological inventors of false imagines; that is, they’re liars. Such as, “I 
didn’t do that. I didn’t say that. I don’t know what you’re talking about. It wasn’t that bad. 
You’re imagining things. Stop making things up.” 

Girlfriends, as with most females, swing back and forth emotionally with the 
disequilibrium chemical reactions bubbling in their bodies. They react differently to the same 
situation on different days or at different times. 

Girlfriends intentionally create melodrama so as to believe their lives fit within the 
Hollywood requirements. They deliberately start arguments to keep you engaged or as a way to 
get you to react to her with hostility. With the later, she can accuse you of being abusive and 
play the victim. 

They play on your fears, vulnerabilities, weaknesses, shame, values, sympathy, 
compassion, and other “buttons” to control you in order to get what they want. 

They put down your ideas, suggestions, sports, and most things that are important to you. 

Girlfriends verbally trash your friends and family, and start arguments in front of others 
to make it as unpleasant as possible for others to be around the two of you in an effort to isolate 
you from those who have your interests at heart. 

I don’t care if I don’t have a steady girl friend—I don’t give a damn. Only one night or 
two nights stands from now on. 

Glass Ceiling 

I don’t have a problem with 18 million cracks walking around on a glass ceiling. 


Glory 

“The more confidently individualistic someone is, the greater the influence he is likely to 
have.” Ralph Waldo Emerson 

The vast, vast majority of people are irrelevant—surplus population, and those that are 
not, from the perspective of the universe, are still irrelevant. 

Help 


I receive a lot of calls and emails for help—mainly from guys but some from ladies. The 
Feminist establishment trampled their rights and treated them as though they were garbage. 

The people making these requests for help don’t have the power or the money to make it 
right—to win some justice. 

Now I may have the power in my knowledge of the law and my lack of fear of the 
Feminists, judges, and government officials, but I too don’t have the money; not money to live a 
lavish life style but to just survive. 

I’ve been fighting the Feminist establishment for over a decade. The house is gone, the 
motorcycle is gone, the stocks and bonds are gone, and the gold and silver spent. If I win the 
lottery, I’ll be able to help those crushed under the boot heel of Feminazism by setting up an 
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anti-Feminazi law firm. But if I don’t, and it’s not likely, then it’s time for a stupid and futile 
act—civil disobedience. 

Of course, all you guys out there, could go into your girlfriends’ pocketbooks, take out all 
the paper with pictures of famous Americans and send them to me. 

Hip Hop Class 

Androgynies often call me various names for taking a hip hop class. Perhaps it’s an 
expression of their fear of girls or innate insecurity. But no matter, they’re the ones missing out 
on the pleasure of inhaling the pheromones of pretty young ladies and watching the beads of 
sweat roll down their enticing curves. A room full of pretty young sweating ladies and one 
middle-aged heterosexual male—me, what’s not to like. 

One class had over 80 pretty, young, sweating girls. I counted them. That’s better than 
what Bin Laden offered, and you don’t have to die for them, maybe deplete your bank account, 
but not die. Of course, they’re not all virgins, but that’s okay. 

As bizarre as it might sound, girls are actually impressed when I do a few hip hop moves 
in a nightclub—much more so then when I tell them I’m a lawyer. I wish I had known that years 
ago. It would have saved me a lot of money and stupidities trying to impress them. 

Hos 


Ho means Gold-Digger. 

“They hand you some words that are nice to listen to.” Mike Hammer 

I’m still waiting for the movie “Hos of 2010.” Presumably, it will star my ex-wife. 

Ludacris’ song about my ex-wife, Ho, was so accurate, I thought he must have known 

her. 

Hos are strictly poison below the gravy. 

Hos are more than capable of ho-hosting many guys. 

Nothing holier than a reformed ho. Of course, hos only reform when no one wants them 
anymore. 

Time to muzzle these tattletale tarts disclosing secrets or inventing stories just to make a 
buck or demean a man. 

If some ho quotes from Pink’s song “I’m not here for your entertainment,” put her down 
with: And I’m not here to buy you a dri nk / You gold digging tarts are all the same/ Go fine 
another one to play your game/ We came here to drink and have some fun/ Not to make you 
think you’re the only one. 

You could also refer to Gretchen’s Brother in Goethe’s Faust, “You’re a whore, so you 
might as well play it to the hilt.” But a ho would never understand the literary significance of the 
reference. 

The Arabian Nights story about King Shahryar and His Brother got it right: 

“Rely not on women, 

Trust not to their hearts, 

Whose joy and whose sorrow 

Are hung to their parts! 

Lying love they will swear thee 

Whence guile never departs: 
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Take Yasuf for sample 

Ware sleights and ware smarts 

Satan ousted Adam 

See ye not through their arts.” 

New Year’s Eve 2012, my buddy of mine and I hit a bar on Second Avenue. We’re 
minding our own business—well almost minding our own business. A couple of British dames, 
23 and 25, are standing right behind us, so we took the opportunity. I ended up with the 23 year 
old who was a Jesus freak and daughter of a pastor. But she got so drunk, I refused to bed. So 
she resorts of fire and brimstone accusing me of liking boys. “No that’s not a problem I have,” I 
replied. She grabbed her friend and stormed out. I’m sufficiently vain to have an inflated 
opinion of my powers of seduction, but when a strange girl I just met wants to have sex, I worry 
about my physical health. Not my mental health because I don’t have any. If she’s willing to 
sleep with me, then there are literally millions of guys out there she’s willing to sleep with. And 
there’s always the threat that she’ll wake up in the morning with second thoughts and accuse me 
of rape. 

Hypocrisy 

Typical female, she wants her cake and to be eaten too. Did I say that right? 

A girl takes a man’s job and then expects him to buy her a drink, flowers and trinkets. 

When a Feminist claims she’s as good as a man in an occupation traditionally filled by 
men, tell her “Quit deluding yourself. Stick to a game you can win—T and A.” 

Feminazis angrily proclaim they are strong and independent except when it is convenient 
to be weak and dependent. When society is handing out its perks, they play the tough-guy, but 
when society dispenses its worst, they suddenly transform into protected princesses. 

Feminazis want equal rights but unequal responsibilities. They believe men should 
shoulder the responsibilities while females enjoy society’s benefits. 

When a girl screws up and is rightly criticized, they whine, “gender discrimination,” 
because they believe in the Victorian adage, “Take it easy on her . . . she’s only a girl.” 

The Victorian Era pedestal has not vanished. It’s simply been modified to include all the 
benefits of society but none of the burdens. 

The Feminists preach equality, accept favoritism, win with stacked decks, pretend they 
had no advantage, and then flaunt their success. 

The Feminazis promised sex liberation, but now people are dependent on the Nanny 
State. They claimed no fancy for special treatment, now they have affirmative action. They said 
they only wanted to give females a voice, now we’ve got speech codes. They claimed to be for 
equality in education, now boys are struggling just to keep up in school. 

The personal is the political—only if the target is a man. 

Feminists sound like Klaners calling Nazis white. 

Better to live in Russia “where despotism can be taken pure without the base alloy of 
hypocrisy.” Abraham Fincoln 

Infidelity 

Guys cheat because girls do—read some anthropology. 
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I didn’t cheat on my fonner girlfriends because I was ethical. I didn’t cheat because I can 
only handle the stupidities of one girl at a time. 

In their relationships, females follow a very predictable pattern: they push men for 
commitment, they get it, they lose interest in the guy, they become attracted to someone else, 
they start cheating, they become angry and resentful, they begin telling their boyfriends that they 
need time apart, they blame their boyfriends for their behavior, and, eventually, after making 
themselves and everyone around them miserable for an indefinite, but usually long period of 
time, they end their relationships or marriages. Michelle Langley, Women’s Infidelity. 

Immigration 

There are so many illegals in this town (New York City); I’m surprised anyone can speak 
grammatically correct English anymore. The general rule now is “if it sounds wrong, then it’s 
right.” 

I think every pretty young lady who wants to come to America should be given a one¬ 
way ticket to my hometown: New York City. 

12 million illegals going through a legal process to become legal will generate a lot of 
money for the only people who will understand the process—lawyers. 

Immigration Marriage Broker Regulation Act (2005) 

The federal Immigration Marriage Broker Regulation Act (“IMBRA”) is another 
Feminazi attack on the First Amendment right of U.S. Citizens, mainly men, to speak with and 
marry whomever they choose. Marriage is considered a fundamental right under the 
Constitution. 

Any U.S. citizen searching for a foreign mate over the Internet or through a mail-order- 
bride firm must undergo a background check before he can even talk with a foreign girl via the 
Internet or mail. The alleged purpose is to protect foreign females from brutish American men, 
but the Feminists’ real agenda is to restrict American men to the pool of American females. 

The background check requires a U.S. male to provide intimate information to an alien 
female, such as the ages and residences of all his children under 18 and every place the citizen 
lived since he was 18 years old. In fairness, the alien should also be required to answer intimate 
questions but isn’t. Questions such as: 

• How many abortions did she have? (I don’t know about you, but I’d like to know if 
the person I’m about to go out with killed any incipient human beings. Particularly, if 
she’s a serial killer.) 

• How many times did she cheat on a boyfriend or husband? 

• How many times did she pretend to like a guy in a bar, so he would buy her a drink? 

• How many times did she lie about using a contraceptive when she wasn’t? 

• How many times did she intentionally cause her boyfriend or husband emotional 
distress? 

• What anti-American organizations is she connected with? 

In addition, require alien females to take lie detector tests for each question given their 
propensity to he in order to gain entry into the U.S. These types of questions should also be 
required for any American girl dating an American guy, since their propensity to lie is only 
minimally less than alien females. 
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IMBRA also effectively limits the number of fiancee visas a citizen can sponsor to two. 
Only U.S. citizens pursuing foreigners are so restricted in their First Amendment associational 
right to date and marry. 

Since when is the federal government in the business of protecting alien hos? Shouldn’t 
it be more concerned with protecting its own citizens and borders by requiring foreign girls 
advertising on the Internet to answer questions and obtain a doctor’s certificate that they are free 
of venereal diseases before they can engage in commercial speech with U.S. citizens? 

The reason the Feminazis intimidated Congress into passing IMBRA and VAWA was 
because no guy in his right mind would date an American Feminist. U.S. guys aren’t looking for 
a serf or a slave—that’s what the Feminists want. A guy wants a partner who can help and 
whom he can help. A partnership requires compromise. When was the last time you tried to 
compromise with an American female? It’s impossible because the Feminists have convinced 
them that they are modern-day princesses deserving of anything they want. Guys, therefore, turn 
overseas looking for evolutionarily correct females. To curtail that, the Feminists got Congress 
to pass VAWA and IMBRA, which dramatically increased the risk under U.S. law for courting 
foreign babes. 

Don’t forget that Orwell’s 1984 dealt with a government interfering with a relationship 
and disclosing information to a female in order to break up that relationship. 

Jihada for Justice 


That’s “Jihada” with an “a.” I wouldn’t want to be accused of gender insensitivity in this 
day and age. 

In English, it’s the 100 years war. 

I’m loving it, Moochie versus City Hall. 

I fight the PC-Feminists and have a lot of fun doing it. It’s almost as interesting as my 
past anti-Vietnam War days. 

There’s a higher authority than the law passed by those with much flesh or much office. 

I will fight the Feminazis until my last dollar, my last breath, and if there is anything after 
death, I will fight them for eternity. 

I’m a lawyer who fights malevolent people, and, as we all know, that’s a losing 
proposition in this life. 

Objective 

I’m not trying to tell people how to live their lives—just stay off of my rights. 

I won’t bother you, if you don’t bother me. 

Besides being a lot of fun and laughs, the reasons for my campaign against the evils of 
Feminism is to do what little I can toward justice—not a lot, just a little. Try to influence the 
creation of a meritocracy and bring females some of the same “equality” that men have enjoyed 
in this country for the past 40 years. Have the institutions of this society treat females the way 
those institutions have treated men. 

Girls have been riding for free on the backs of men for thousands of years. It’s time they 
pay their own way, stand on their own two feet, and act like the “women” the Feminazis keep 
saying they are. 
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I’m trying to turn the tables on those who advocate a unisex society by taking the burdens 
of equality and ramming it down their throats. Throw the pie of equality into their faces. Then 
they’ll change their tune, and we can get back to the reality of the differences between the sexes. 

For over 40 years the Feminists have been ranting about equality. Let’s give them 51% 
of the worst of society. 

I’m not fighting girls; I’m fighting the Feminists and all those androgynous guys who are 
tricked or scared into doing their bidding. 

Initially, I thought the first of the trilogy of men’s rights cases, Ladies’ Nights, was a 
sure win, since I knew of a case from the same court with a near identical fact situation, except 
the people discriminated against were females not males. However, I quickly learned that the 
courts consider men to have no rights when challenging the preferential treatment girls receive. 
At that point, the objective of the anti-Feminist or men’s rights cases changed to “heightening the 
contradictions,” in the words of Karl Marx, to show people the double standard and hypocrisy of 
Feminist and governmental claims to truth, justice, and equality. 

If I had found the financing, I would have brought one lawsuit after another demanding 
that girls be treated the same way men are, but financing is just not available from the 
government, foundations, or even guys for litigating men’s rights. 

What is needed now is a really futile and stupid gesture that may set an example. 

In the end, I know exactly where I’m going. The trick is getting there so that I can 
continue fighting the Feminazis. 

Strategy and Tactics 

Don’t get angry—escalate. Attack, attack, attack. 

“Agitate, agitate, agitate,” Frederick Douglas exhorted a women’s suffrage meeting on 
February 20, 1895. When he returned home, he died of a heart attack. 

I try to fight them any way I can, which includes trying to boil the caldron of public 
opinion. 

In America there are three roads to justice: lawsuits, legislation, and revolution. I tried 
lawsuits, but now I’m hoping for a revolution. 

Often the most violent of actions may not be the act of someone trying to control others, 
but the act of a person who gave up on justice. 

Jokes 


I’m at my most serious when joking. 

When you lose your power to laugh, you lose your power to think straight. 

“Humor is the very essence of a democratic society.” The Prisoner. 

Sometimes it can be helpful to have people believe you are a joke. 

The chances of the courts upholding the rights of men are about equal to some young 
lady paying my way on a date. 

I lasn 7 that ever happened? 

The closest was when the NYC Controller’s mother paid for our dates, but then I was in 
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my 20s and she in her 40s and a member of the City Council. 

Homeland Security declared you could not work in America. Are you an illegal alien? 

No, my Spanish is not that good. 

Are you a U.S. Citizen ? 

Yes, I’m the classic ugly American. I believe in the superiority of the Constitution over 
the barbarity of the Third World. 

I may be naive, but after a time I finally leam. Back when I was fighting for some justice 
against my ex-wife and her Russian mafia and Feminist associates, I learned a lesson. Whenever 
a man fights to vindicate his rights against females, and tries to use American institutions, it’s 
best to ask for what he doesn’t want. Then he’ll have a chance at getting what he wants. 

If I’m interested in a girl, I’m as gentle as a ram. 

If ever interviewed by same girl twice on TV, “We’ve got to stop meeting like this in 
front of everyone.” 

At the close of a speech, “If any of you pretty young ladies have questions, then just give 
me your phone numbers.” 

This morning was good, then I got up. 

Dumb man + smart female = marriage. 

A man will pay $20 for a $ 10 item he needs. A female will pay $ 10 for a $20 item she 
doesn’t need. 

A female worries about the future until she gets a husband. A man never worries about 
the future until he gets a wife. 

Every guy has been subjected to the intentional infliction of emotional distress by his 
girlfriend or wife—why do you think guys die sooner. 

A successful man is one who makes more money than his wife can spend. A successful 
female is one who can find such a man. 

Married men live longer than single men do, but married men are a lot more willing to 
die. 

A man marries a female expecting that she won’t change, and she does. 

A female has the last word in any argument. Anything a man says after that is the 
beginning of a new argument. 

Girls brains are smaller than guys because they don’t need them; they can rely on their 

bodies. 

The most inconsiderate person is a girl with her kid. The second most inconsiderate is a 
girl with her boyfriend. 

Sounds like illegal alien English to me. 

The following are various quotes: 

“They’re out there protesting what they actually wish would happen to them.” Limbaugh 

When a man steals your wife, there is no better revenge than to let him keep her. 
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After marriage, husband and wife become two sides of a coin; they just can’t face each 
other, but still they stay together. 

By all means marry. If you get a good wife, you’ll be happy. If you get a bad one, you’ll 
become a philosopher. 

Women inspire us to great things, and prevent us from achieving them. 

The great question, which I have not been able to answer, is, “What does a woman 
want?” It depends on the time of the month. 

I had some words with my wife, and she had some paragraphs with me. 

“Some people ask the secret of our long marriage. We take time to go to a restaurant two 
times a week with a little candlelight, dinner, soft music and dancing. She goes Tuesdays, I go 
Fridays.” 

I don’t worry about terrorism. I was married for two years.” 

There’s a way of transferring funds that is even faster than electronic banking. It’s called 
marriage. 

I’ve had bad luck with all my wives. The first one left me and the second one didn’t. The 
third gave me more children! 

Two secrets to keep your marriage brimming: 1. Whenever you’re wrong, admit it, 

2. Whenever you’re right, shut up. 

The most effective way to remember your wife’s birthday is to forget it once. 

You know what I did before I married? Anything I wanted to. 

My wife and I were happy for twenty years. Then we met. 

A good wife always forgives her husband when she’s wrong. 

Marriage is the only war where one sleeps with the enemy. 

A man inserted an ad in the classifieds: “Wife wanted.” Next day he received a hundred 
letters. They all said the same thing: “You can have mine.” 

First Guy (proudly): “My wife’s an angel!” Second Guy: “You’re lucky, mine’s still 

alive.” 

First there’s the promised ring, then the engagement ring, then the wedding ring...soon 
after....comes Suffer...ing! 

Why is divorce so expensive? Because it’s worth it! 

Generic female descriptions 

• She has reached rock-bottom and has started to dig. 

• I would not allow her to breed. 

• She is really not so much of a has-been, but more of a definite won’t be. 

• When she opens her mouth, it seems that it is only to change feet. 

• This young lady has delusions of adequacy. 

• She sets low personal standards and then consistently fails to achieve them. 

• She is depriving a village somewhere of an idiot. 

• She should go far, and the sooner she starts the better. 

• She doesn’t have ulcers, but she’s a carrier. 

• She’s been working with glue too much. 

• She would argue with a signpost. 

• She brings a lot of joy whenever she leaves the room. 

• When her IQ reaches 50, she should sell. 
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• If you see two people talking and one looks bored, she’s the other one. 

• She has a photographic memory but the lens cover is still on. 

• She’s a prime candidate for natural de-selection. 

• She donated her brain to science before she was done using it. 

• She’s got two brain cells, one is lost and the other is out looking for it. 

• If she were any more stupid, she’d have to be watered twice a week. 

• If you give her a penny for her thoughts, you’d get change. 

• She’s one neuron short of a synapse. 

• It takes her 2 hours to watch “60 Minutes.” 

• If it weren’t for her body, she’d need a brain. 

• It’s a little late to start fighting for your honor. 

An old, blind guy wanders into an all-girl biker bar by mistake. He finds his way to a bar 
stool and orders some coffee. After sitting there for a while, he yells to the waiter, “Hey, you 
wanna hear a blonde joke?” The bar immediately falls absolutely silent. In a very deep, husky 
voice, the woman next to him says, “Before you tell that joke, I think it is only fair, given that 
you are blind, that you should know five things: 

1. The bartender is a blonde girl with a baseball bat. 

2. The bouncer is a blonde girl. 

3. I’m a 6-foot tall, 175-pound blonde woman with a black belt in karate. 

4. The woman sitting next to me is blonde and a professional weight-lifter. 

5. The lady to your right is blonde and a professional wrestler. 

Now, think about it seriously, Mister. Do you still wanna tell that joke?” The blind guy thinks 
for a second, shakes his head, and mutters, “No... not if I’m gonna have to explain it five times.” 

Ways to be a good liberal 

You have to be against capital punishment, but support abortion on demand. 

You have to believe that businesses create oppression and governments create prosperity. 
You have to believe that the aids virus is spread by a lack of federal funding. 

You have to believe that the same teacher who can’t teach 4 th graders how to read is 
somehow qualified to teach those same kids about sex. 

You have to believe that self-esteem is more important than actually doing something to 
earn it. 

You have to believe that standardized tests are biased, but quotas and set-asides are not. 
You have to believe that the only reason socialism hasn’t worked anywhere it’s been tried 
is because the right people haven’t been in charge. 

You have to believe that homosexual parades displaying drag queens and transvestites 

should be constitutionally protected, and manager scenes at Christmas should not. 

Judges and Bureaucrats 

Why do you think every courthouse has a statute of a girl blindfolded? To tell you that 
American justice is like the typical girl—blind to the truth. 

Judges are as vulnerable to society’s passions as other political leaders. 

Judges in their fear of punishing females must join forces with the Feminists. 
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Courts should stand for true justice, not the legal coercion of the minority by the 
majority. 

The courts are trying to impose an elitist value system on a country that is inherently not 
elitist. Newt Gingrich. 

In their arrogance, judges overreach. 

From the dungeons of family courts to the alleged lofty abode of the U.S. Supreme Court, 
the judiciary is useless for men. Better to resort to more effective means for redressing 
grievances. 

“We may mystify anything. But if we take a plain view of the words of the Constitution, 
and give to them a fair and obvious interpretation, we cannot fail in most cases of coming to a 
clear understanding of its meaning. We shall not have far to seek. We shall find it on the 
surface, and not in the profound depths of speculation.” Ex parte Siebold, 100 U.S. 371, 383 
(1880). 


Never forget that judges work for the government—the employer of last resort. 

Most judges are nothing more than bureaucrats. 

Most bureaucrats have a can’t do attitude. They don’t want to do the work that’s 
necessary because they know they can’t. 

Think back to the last time you dealt with a bureaucrat. Did she do what she was 
supposed to or just try to make her job easier? 

Most judges are the same. They don’t do what their oath of office requires. They do 
what they want or are afraid of not doing. As a result, they end up making decisions according 
to their personal beliefs, or whatever is popular at the time. 

It does not matter that the U.S. Supreme Court once held, “No [person] in this country is 
so high that [she] is above the law. No officer of the law may set that law at defiance with 
impunity. All the officers of the government, from the highest to the lowest, are creatures of the 
law, and are bound to obey it.” U.S. v. Lee, 106 U.S. 196, 220 (1882). 

The justice system is ideologically corrupt and often incapable of arriving at the truth. 

What’s important to federal courts and agencies is not the law or issues involved, but who 
the parties are. 

The Supreme Court is still a branch of government, and in the never-ending contest 
between authority and liberty, the agencies of government, at their best, are still on the side of 
authority. 

The Supreme Court often serves as the government ministry of propaganda with the 
meaning of its fine words routinely ignored. 

Today, the courts are essentially useless unless you’re a large corporation, rich, famous, 
or a girl. Then they will usually give you what you want—whether justice or injustice, unless 
you’re up against another corporation, wealth, celebrity, or girl. If you’re a guy fighting for your 
rights against a girl—then the courts are downright hannful. 

When it comes to men’s rights, judges act with an arrogance of power, ignorance of the 
law, and ideological corruption. 

Cases advocating that men are human beings endowed with rights when in conflict with 
the preferential treatment of the opposite sex are irrelevant in the eyes of the federal courts. 
Although the importance and protection of individual constitutional rights is suppose to be a 
central part of the role under separation of powers assigned to the judiciary where “[t]he 
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touchstone to justiciability is injury to a legally protected right,” Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, 140-41 (1951)(citations omitted), constitutional and 
statutory rights in the courts no longer apply to men. 

The rights of men are meaningless and constitutional law cases are decided based on the 
political climate rather than justice. The courts support the violation of the rights of men 
whenever it benefits females. 

Men just don’t count to the courts. 

Today, many judges demonstrate contempt for both fathers and the constitutional rights 
of men. Take the New Jersey Judge Richard Russell’s statement to his judicial colleagues at a 
judges’ training seminar in 1994, “Your job is not to become concerned about the constitutional 
rights of the man that you’re violating. Throw him out on the street, give him the clothes on his 
back and tell him, see ya around. We don’t have to worry about his rights.” 

Not all judges, but most judges buy into the Feminist doctrine of men as evil incarnate. 
Such judges are too ideologically corrupt for them to rule according to the Constitution. So if 
these judges have a chance to punish a man—they will. It’s the same type of group 
demonization to which Hitler subscribed. 

If a judge doesn’t believe Feminist dogma, then most likely the judge is as scared of the 
Feminists as the lefties and the Jews were of the Nazis. A judge’s fear of the Feminists means he 
will rule the way they want. 

The legal system is now systemically colonized by the Feminazis. 

If there is any question as to who runs the courts, the trilogy of men’s rights cases that I 
brought makes clear that the Feminists do. 

Judges usually refrain from insulting a lawyer unless they are really personally opposed 
to a lawyer’s position or posturing for public opinion. In the trilogy of men’s rights cases, I was 
personally insulted by four judges out of a total of twelve—.333, not a bad batting average. 

The courts have become synonymous with tragedy, injustice, and ignorance. 

The justice system is largely corrupt and incapable of arriving at the truth in order to do 
justice for the rights of men. 

Apparently, the Supreme Court is no longer there to do justice, but to assure that 
injustice is unifonn throughout the land. 

In the past, the American legal system was guided by the rule, “that no man [or female] 
may take advantage of his own wrong,” Gins v. Brooklyn Eastern District Terminal, 359 U.S. 
231, 232 (1959). But now, hundreds of thousands of females replace that dictum with “Lie, 
steal, and cheat and you will win.” 

It should be, but is not that “[u]nder our system the people, who [princesses] called 
subjects, are the sovereign. Their rights, whether collective or individual, are not bound to give 
way to a sentiment of loyalty to the person of the monarch. The citizen here knows no person, 
however near to those in power, or however powerful himself, to whom he need yield the rights 
which the law secures to him when it is well administered.” U.S. v. Lee, 106 U.S. 196 
(1882)(Justice Miller). 

One of the great U.S. Supreme Court Justices, Felix Frankfurter, declared, “[justice] must 
satisfy the appearance of justice.” Offuttv. U.S. 348 U.S. 11, 14 (1945). Today, however, 
judicial arrogance makes no pretense at rendering decisions in accordance with the law when 
men’s rights are up against preferential treatment for females. 
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Suit against federal Judge Frederic Block 

Generally, you can’t sue a judge. That’s why they get away with making such 
blockheaded decisions. 

In a copyright infringement action against a Feminist lawyer who published six of my 
essays without my permission, a federal judge ruled against me because my essays did not 
kowtow to Feminist ideology. The essays were evolutionarily correct rather than politically 
correct. So I sued the judge in his “official capacity” for ruling against me because I exercised 
my free speech in six essays the way I chose rather than the way he thought I should. 

When suing a federal employee in their official capacity, the law interprets that as suing 
the U.S. Government, since it can only operate through its agents or employees. 

The U.S. Government, however, usually has sovereign immunity, except when it violates 
a constitutional right. Since Judge Block violated my free speech right in the exercise of his 
government duties—allowing a Feminist attorney to infringe my copyrighted essays, my suit was 
really against the U.S. 

When I first filed the complaint, I didn’t put the U.S. down as a defendant because I was 
setting Judge Block up for some emotional distress. I figured he’d look at the complaint and 
forget it, thinking I’m suing him as a judge who has immunity. Only later would he realize that 
I’m only suing the U.S., and that juxtaposition in understanding may cause him emotional 
distress. After all, he intentionally tried to cause me emotional distress by including false 
statements about me in his opinion. In that opinion, Judge Block called into question my 
“gender identity”—whatever that means given that I’m not a part of speech. He also implied I 
was obsessed with bodies that were not like Marilyn Monroe’s and posed a physical danger to 
females who were not Feminazis—all false, but he didn’t care. There was no reason for his 
personal attacks against me other than to inflict emotional harm the way girls do. So I filed the 
suit to give him a taste of his own medicine. Naturally, the court threw the case out. 

Here’s an analogy to show how stupid Judge Block’s decision was in the copyright 
infringement case. 

Assume you write a freelance story on a controversial topic—say you travel with the 
Taliban, and you write an objective piece from the inside of their operations. A lot of judges or 
juries in this country might take that as showing sympathy when all you’re doing is reporting the 
other side. Then let’s say you’re in a car accident and it ends up in court. 

The attorney for the opposing side introduces the article in court because she knows the 
judge is a veteran of the Gulf Wars and the article might be just enough to sway the judge against 
you. The article has nothing to do with the car accident—it’s irrelevant. It’s simply introduced 
to prejudice the judge against you. 

Let’s also say you haven’t sold the article yet, but by your opponents introducing it in 
court it ends up on the court’s website. You submit the article to GQ, and they ask has it been 
published. You say it’s on the court’s website; what do you think the magazine’s response will 
be? GQ won’t publish it. 

The judge then rules against you. So you not only lost the court case because the judge 
was swayed by her bigotry, but your article is now worthless, since it is on the World Wide Web. 
That’s the rule of law that Judge Block created with his opinion. 

Judge Block made his decision that there was no copyright infringement because he 
personally disapproved of my writings or didn’t want to arouse ire in the Feminists. 
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There is no defense to copyright infringement that the works are unpopular with the 
eastern intellectual elite. For court decisions to depend on a party’s political and social beliefs as 
expressed in his writings seriously deter the creativity protected by the Copyright Act and punish 
the expression of speech that the First Amendment was intended to protect. 

Judges are not the thought police or the speech police because this democracy—unlike 
the Third Reich and Soviet Union—does not countenance such, or it did not previously. The evil 
of doctrines that require certain thoughts and speech is the ability of confonnists and 
opportunists to avoid arguing the merits by simply using a person’s words against him. 

In reality, Judge Block ruled that based on the essays I was unacceptable, inappropriate, 
not like him, that I was what Feminism and political correctionalism is trying to eliminate—a 
man. So, regardless of what the Constitution says, to Judge Block, a ruling against me served 
the greater good of Feminism and political correctionalism. Marx and Lenin would have praised 
him. 

Judge Block wrote free speech out of the Constitution, except for the speech that he 
agrees with or serves his interests of the moment. 

Bureaucrats like Block don’t realize that taking away the rights of those with whom they 
disagree eliminates the use of established institutions for settling disputes and drives people into 
the streets. 

Judges like Block would better serve their oaths of office by remembering Supreme 
Court Justice Anthony Kennedy’s words, “[t]here must be a recommitment, a rededication to the 
Constitution in every generation,” and that “[t]he Courts are suppose ‘to protect unpopular 
individuals ... and their ideas from suppression—at the hand of an intolerant society.” McIntyre 
v. Ohio Elections Comm ’n, 514 U.S. 334, 357 (1995). 

Justice 


Not for men and not in American courts. 

In America, justice depends on who you are. It has nothing to do with what’s right or 
wrong under the law. 

As a little kid, I learned that if you’re going to be blamed for something—you might as 
well do it. 

“Revenge is the act of passion. Vengeance is the act of justice.” Samuel Johnson. 

“The irreplaceable value of the power articulated by Mr. Chief Justice Marshall [Marbury 
v. Madison, 5 U.S. 137] lies in the protection it has afforded the constitutional rights and liberties 
of individual citizens and minority groups against oppressive or discriminatory government 
action. It is this role, not some amorphous general supervision of the operations of government, 
that has maintained public esteem for the federal courts and has permitted the peaceful 
coexistence of the countennajoritarian implications of judicial review and the democratic 
principles upon which our Federal Government in the final analysis rests.” United States v. 
Richardson, 418 U.S. 166, 192 (1974)(Mr. Justice Powell concurring). Nice words but no 
longer, if ever, true. 

The U.S. Attorney’s Office for the Southern District of New York “sole motivation in 
this case, as in all cases, is to uphold the rule of law, protect victims, and hold accountable 
anyone who breaks the law—no matter what their societal status and no matter how powerful, 
rich or connected they are.” U.S. Attorney Preet Bharara. 

The laws and courts of America are concealed injustice for men: 
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Men receive 63% longer sentences on average than women and women are twice 
as likely to avoid imprisonment. Estimating Gender Disparities in Federal 
Criminal Cases, Professor Sonja Starr, October 3, 2016. 

Women less likely than men to be detained before trial and are released on lower 
bail bond amounts. From Initial Appearance to Sentencing, Journal of Criminal 
Justice, August 2015, Col. 45. 

The government and other institutions of this country are governed not by justice, but the 
whims of females. You can’t get much more arbitrary than that. 

Between right and wrong, there can be no compromise. 

Moderation in the pursuit of justice is no virtue. Barry Goldwater. 

Ladies’ Nights Lawsuit 

The suit challenged the constitutionality of nightclubs charging guys more for admission 
than girls. Just ask yourself, “Is that fair?” 

The clubs violate the 14 th Amendment constitutional rights of men, which require equal 
protection under the law for similarly situated persons. The clubs have no legitimate reason for 
treating males and females differently in their admission policies. The U.S. Supreme Court does 
not recognize profit as a reason for violating a person’s rights through sex discrimination. 

When I started thinking about this suit, I wondered, “This is NYC, the party capital of 
America. Hasn’t someone challenged this practice?” Apparently not, so I did. 

The case is dedicated to April. She should have given me her phone number. 

In 1969, two girls from NOW, the National Organization of Witches, walked into 
McSorleys’ Old Ale House in NYC. The bar refused to serve them. They sued the bar for 
discrimination under the 14 th Amendment Equal Protection clause in the U.S. Southern District 

-5 

Court of New York. Clearly they were treated differently, discriminated against, but the Equal 
Protection clause only applies to private businesses acting as the agents of governments or doing 
what governments traditionally do. It’s called “state action.” The Court found McSorleys’ was 
a state actor because New York’s pervasive alcohol regulatory scheme made the bar an 
instrumentality of the State. 

Nearly 40 years later, thanks in part to April, I sued a handful of nightclubs in the very 
same court for discriminating against guys by charging them more for admission than girls. All 
the nightclubs were under the same alcohol regulatory scheme as McSorleys’, and the key issue, 
as in McSorleys’, was whether the nightclubs were state actors. The only difference in the cases 
was that guys instead of girls were discriminated against. The avowed Feminist Judge, Miriam 
Cedarbaum, threw the case out by ruling there was no state action. 

She found that state action only existed in the serving of alcohol but not in admission. So 
if a guy can make it to the bar, he’s home-free because state action only exists at the bar. That 
means nightclubs cannot charge guys more for a drink than girls. The clubs can charge guys 
more for admission but not more for a drink. Neither the Judge nor the defense attorneys 


3 Seidenberg v. McSorleys ’ Old Ale House, Inc., 317 F. Supp. 593 (1970)( Judge Mansfield granted plaintiff s 
motion for summary judgment); Seidenberg v. McSorleys’ Old Ale House, Inc., 308 F. Supp. 1253 (1969)(Judge 
Tenney denied defendant’s motion for a Rule 12(b)(6) dismissal). 
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realized that most Ladies’ Nights charge girls less for drinks than guys, so the decision actually 
ended up outlawing most Ladies’ Nights—if it’s ever enforced. 

It was a trap unknowingly laid by the defense lawyers and the Judge fell into it. The trap 
was obvious, but I wasn’t about to call attention to it. 4 After the one and only conference in the 
case before Judge Cedarbaum, I knew she was going to dismiss. Her ideology forbade her ruling 
in favor of men, especially when it would cost girls money. But she was faced with only two 
legal options: (1) overrule two other decisions from the court in which she sat that had found the 
unequal treatment of the sexes by clubs selling alcohol as unconstitutional, or (2) distinguish 
those two cases by saying the state was not involved in admitting people to clubs but only 
involved in the act of serving alcohol. She chose the second. 

In her effort to create a distinction without a difference by limiting state action to the 
handing over of an alcoholic drink, Judge Cedarbaum opened the door for any servers of alcohol, 
under the Constitution, to charge guys or girls, say $1,000 for admission, but let the other sex in 
for free. That would effectively keep the other sex out. Under New York State law, that would 
be illegal, however, not all states have laws like New York, and many, as with New York, do not 
enforce their civil rights laws when a guy is discriminated against. 

I appealed to the U.S. Second Circuit Court of Appeals, another Feminist friendly court, 
which upheld the U.S. District Court decision. The Judges ignored that most Ladies’ Nights 
charge guys more for drinks than girls and ruled constitutional the charging of guys more to enter 
a club. But in doing so, they had to implicitly recognize that it was unconstitutional to charge 
guys more for a drink. That’s good enough for legal authority that guys cannot be charged more 
for drinks, and since it comes for the Second Circuit, not just a District Court, it has weight in 
every court in the country. So it was half a victory, half a defeat. 

The District and Appeals courts’ decisions in effect bring back the political versus social 
rights theory of the 18 th century. In the Civil Rights Cases, 109 U.S. 3 (1883) and Plessy v. 
Ferguson, 163 U.S. 537 (1896), the U.S. Supreme Court justified discrimination against people 
of darker skin complexion on the theory that the Constitution only guarantees political or civic 
equality, which is the purview of government, but not equality in social rights, the area of private 
action and choices. The decisions parallel this bankrupt theory in the realm of sexual distinctions 
rather than color. 

Today, males can be charged any price to enter the social mingling of a nightclub while 
females walk in for free because nightclubs, even though they carry on a state function and are 
pervasively regulated by a state liquor authority, can constitutionally choose to charge males 
more than females. Nightclubs would not dare charge females more because of the social 
climate in modem-day America. So nightclubs, and any other public accommodation, can now 
constitutionally ban males by charging them a steep enough price so that none other than Wall 
Street moguls could afford to attend. 

The Civil Rights and Plessy decisions provided the legal basis for 70 years of ignorance 
and prejudice that institutionalized itself in every area of society where people interacted with 
each other. The Second Circuit and District Court’s decision have laid the same foundation for 


4 1 also avoided it in the Second Circuit appeal, even though a lady judge picked up on it in the oral argument when 
questioning the defendants. I kept my mouth shut, and the Second Circuit’s decision never addressed it. 
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discriminating against males in every area of society that is not directly under the control of 
government or in which state law does not explicitly prohibit discrimination. ^ 

State Action 

My argument was that state action existed in the discriminatory admission policies of 
nightclubs because (1) nightclubs exercise a public function—the selling of alcohol has always 
been a state responsibility; (2) the State controls nearly every aspect of a nightclub’s operations, 
and (3) the State and nightclubs are entwined, involved in a joint activity, so the State aids or 
encourages the discrimination, which it has the power to stop but doesn’t. See Ladies’ Nights 
case filings at www.roydenhollander.com. 

(1) Public Function: “[Wjhen private individuals or groups are endowed by the state 
with powers or functions governmental in nature, they become agencies or instrumentalities of 
the state and subject to its constitutional limitations.” Evans v. Newton, 382 U.S. 296, 299 
(1966). 

New York State chose to delegate some of its exclusive functions to nightclubs for 
operating premises where persons can purchase and consume alcohol. Nightclubs, therefore, 
exercise a public function by which they are entirely dependent upon State decisions to operate 
successfully. 

(2) Pervasive Control: New York State controls the number of licenses, the locations for 
the clubs; sets conditions and prohibitions of operation; and delegates to the clubs the 
responsibilities to carry out the state’s policies concerning the sale of alcohol and promoting of 
temperance. The State’s control and responsibility reach well beyond the serving of an alcoholic 
drink to the level of a club’s lighting, the panorama within, advertising, reputation of the owners, 
citizenship of the employees, moral character of the customers, the interior floor plan, the 
exterior blueprint, block-plot diagram, the landlord, type of building, history of the building’s 
prior use, number and positioning of tables and chairs, manager, principals, principals’ spouses, 
the people with whom the owners associate, finances, waitress outfits, noise levels outside a 
club, parking and traffic congestion, and any other circumstances relevant to the “public interest” 
that “may adversely affect the health, safety and repose” of citizens. 

(3) Complicity: Nightclubs receive a benefit from the State to operate a money making 
operation in selling alcohol. It’s a privilege that the State assures will not lessen in value; 
therefore, it’s a type of state subsidy. 

Without a liquor license, nightclubs wouldn’t exist, so they could never discriminate. In 
effect, the liquor license becomes a license to discriminate. Seidenberg v. McSorleys ’ Old Ale 
House, Inc., 317 F. Supp. 593, 598 (1970). 

“By its inaction, [New York] has not only made itself a party to the [discrimination], but 
has elected to place its power, property and prestige behind the admitted discrimination.” Burton 
v. Wilmington Parking Authority, 365 U.S. 715, 725 (1961). 

If the case had been successful. 

The nightclubs would most likely lower the price to guys and raise it to girls. That means 
every guy who entered a club would have more money to buy girls drinks. True the girls would 


5 Only 28 states have some constitutional or statutory provisions against sex discrimination. 90 A.L.R.3d 158, §1; 
14C.J.S. Civil Rights, §41. 
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have to manipulate more drinks from the guys to make up for their admission cost, but I’m 
confident in their genetic ability to separate a man from his money. 

The girls would also end up drinking more, but then they’d have more fun and so would 
us guys. An added benefit is that in the morning, when the girls woke up with second thoughts 
about what they had done the night before, they could do what they always do—blame men, in 
this case me, rather than the guys they partied with. It’s a win-win situation for the guys, girls, 
and the clubs. 

Importance 

Ladies’ Nights are a microcosm for society. Guys shoulder the burden of paying while 
girls enjoy the benefits paid for by guys. 

Charging guys more is just a transfer of wealth from guys to girls because the guys make 
up the price the girls don’t pay. Take all those guys, over all those years who paid more, and 
compound the extra amount by the Treasury Note rate semi-annually. The result is a large chu nk 
of change transferred from the wallets of guys to the pocketbooks of ladies. Is that fair, 
especially considering that girls enjoy dancing and sex more than guys—I don’t think so. 

The suit would have ended guys having to subsidize girls to party. Isn’t that called 
prostitution? 

The suit would have cost girls money by ending some of their free riding on guys’ 

wallets. 

The suit was on behalf of thousands of men—an endangered species in this country. 

After 40 years of lobbying and intimidation, the special interest group Feminism, now the 
Establishment, has succeeded in creating a customary practice in governmental institutions at the 
federal, state, and local levels in which the invidious discrimination of men is the accepted and 
preferred mode of conduct. If there is any question as to the reality of this customary practice, 
just switch the sexes. Would the New York State Liquor Authority and the courts permit 
nightclubs to charge females more for admission than males? 

While this case was not as important as what guys have been put through by institutions 
in this society catering to Feminazi and political correctionalist tenets, at its heart is the same 
issue: invidious discrimination against men. For instance, divorce courts taking away a guy’s 
kids, then making him pay inflated child support to the wife who most probably instigated the 
divorce, and if he doesn’t have the money, he goes to debtors’ prison, even when the wife earned 
millions of dollars the old fashion way by marrying it in the form of her next husband. Of 
course, some of the child support or hidden alimony is often used to pay off the car and for the 
gas that females use to drive to Ladies’ Nights. 

Ladies Nights is a form of pre-marital alimony to compensate for the elimination of post 
divorce alimony, unless it’s hidden in the child support payments. 

Invidious discrimination is not petty—even against men. Bigotry in the south, from the 
perspective of the Black community was of great importance, but from the perspective of the 
White community at the time, it was of little concern. 

The Ladies’ Nights case exposed the all too common double standard in American 
society—girls matter, men are disposable. 

The people who operate Ladies’ Nights do not charge men more for admission because 
they do not like men. The sole reason is that they think such discrimination will make them 
more money. 
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Profits don’t justify the violation of someone’s rights. If they did, then King George III 
should have won and we’d still have slavery. Fundamental Constitutional rights cannot be 
infringed unless there is a compelling reason that is strictly served. Profits isn’t one. 

For a short time in the late 1950s and through the 1960s, the 14 th Amendment did away 
with a second or third or fourth class of citizenship. Clearly that is no longer true today, since 
men can be denied the right of being treated equally with America’s first class citizens—females, 
in not only places of public accommodation but in the courts that are suppose to assure there is 
only one class of citizenship. 

The question here is basic to the way of life in this country and fundamental to its 
constitutional scheme—is this a country ruled by law or by the ideology of a powerful special 
interest group. 

Criticism 

Much of the media coverage of the case focused on what girls thought about it. Asking 
girls whether they’re in favor of “Ladies’ Nights” is like asking a beggar whether he’s in favor of 
someone giving him money. 

Those in favor of Ladies Nights claim guys can afford it, and girls can’t since they make 
$.82 for every dollar a guy makes. Most of the people at clubs are in their 20s or 30s. (I’m the 
exception that proves the rule). A girl in her 20s, working in NYC makes 117% of what a guy 
makes, and a girl in her 30s working in NYC makes the same. Girls in their 20s in Los Angeles, 
Dallas, Chicago, Boston, and Minneapolis also make more than guys in their 20s. Sam Roberts, 
Income Gap, August 3, 2007, New York Times. The same is true for other urban areas across 
the country. Conor Dougherty, Young Woman’s Pay Exceeds Male Peers September 1, 2010, 
Wall Street Journal. 

Nationwide, girls control a majority of the nation’s wealth and make more per unit of 
time actually worked. See Economics above. Using the $.82 statistic, for every $1 a guy makes 
per hour, a girl makes $1.17. 

Support for Ladies Nights is based on false assumptions: that girls don’t hunt men, that 
they are unwilling to pay money on catching a guy—just look at the cost of fashions, cosmetics, 
hair styling. Girls will go to the ends of the earth to find a man; they’ll just make it look like the 
guy’s doing it. 

If there’s any doubt about the hunger driving females, even non-lesbian Feminists 
(assuming there are some), to find a man, go to a club and stay until two or three in the morning. 
Look at the expressions on the faces of many young ladies as they leave—crushed because no 
guy hit on them, or danced with them, or asked for a telephone number. Or talk to a Feminist 
that spent her youth denigrating, demonizing, and blaming guys for everything that ever went 
wrong in her life. If she’s honest, she’ll admit to waking up in the middle of the night crying 
because there’s nobody in her bed other than her dog or cat. 

Of course, some girls proclaimed they don’t go to clubs to meet guys—true. They go to 
weasel free drinks from men, act the exhibitionist, and boost their ego by playing the desirable 
princess; otherwise, they wouldn’t be taller than when they got up that morning, or their lips ruby 
red, or eyelashes dark and long, or eyebrows penciled, or hair a color not their own, or blouses 
tight and skirts short. For girls it’s always about sex, because that’s the power Mother Nature 
gave them, so, unless they are lesbian, they’re always competing with other girls for either men 
or the attention of men. 
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While the nightclubs I sued were not run by the Feminists, there’s a climate in this 
country, a belief that it’s okay to violate the rights of guys so long as it benefits girls. The 
nightclubs were simply exploiting what Feminazism has wrought: girls count, guys don’t; girls 
have rights, guys don’t. 

Also, many budding young Feminazis go to nightclubs and benefit economically as do 
the girls that don’t consider themselves Feminists but will use Feminist tactics to get what they 
want but don’t deserve; that is, Feminazi opportunists. 

Economic view 

Charging guys more is just a transfer of wealth from guys to girls because the guys make 
up the price the girls don’t pay. 

With girls controlling well over 50% of the wealth in America and making more per unit 
of time actually worked, if anyone should be paying to enter a club, it’s them. Actually, all girls 
who go to Ladies’ Nights owe all the guys who indirectly pay for their admission some form of 
reimbursement. 

Further, who has the most discretionary income? Go look at your local shopping mall. 
You’ll find three or more women’s shops for every male one. 

The U.S. Supreme Court has used the argument in sex discrimination cases that girls have 
been traditionally discriminated against in economic terms; therefore, they should receive 
economic breaks to make up for past discrimination. It’s a type of affirmative action for 
females—taking money from guys and giving it to girls because in the past girls were 
disadvantaged financially. The Supreme Court is always full of attorneys and not businessmen, 
so the Justices never realized that to truly compare economic advantages, or disadvantages, 
requires a consideration of the risk-reward ratio. Men have always occupied societal roles that 
were more risky than those occupied by females, so by taking into account the risk, the economic 
rewards provided men were traditionally probably equal to those provided females or less. 

Today, of course, girls receive more on a risk-reward basis. See Economics above. 

Ladies’ Nights operate under the mistaken belief that more girls go if given an economic 
break. It’s not such a faulty conclusion. The most important thing to girls is money. But girls 
aren’t looking for chump change; they’re looking for a chump to gold dig. Because girls can 
only understand the world in terms of Benjamin Franklins, they figure more guys will go to a 
club where the prices are less, and that’s where the girls will go. 

Another reason Ladies’ Nights attract fewer girls is that guys have less money to spend 
on them because guys had to pay more to gain admission. One girl told me, “If men are getting 
in for free, they have more money to buy us drinks.” While not all girls are driven by monetary 
gain, if you assume they are, you’ll end up saving yourself a lot of grief and money. 

Further, a girl is not going to a club where she believes there is a lot of competition. 

She’ll go elsewhere even if it means spending more. Remember, girls are looking for a chump to 
gold dig. In NYC its 9 guys for every 10 girls and if you factor in the gay guys it’s probably 7 to 
10. Girls want to increase their chances of finding a guy. So, if anyone should be paying more 
to meet the opposite sex, it’s girls. 

The Club owners know that Ladies’ Nights is just a trick to get guys into their clubs to 
spend money. A guy shows up, invests $20, no girls, so he consoles himself by drinking and 
waiting for the girls who never show. One bar owner said he had ladies night, mostly as a way to 
attract men, which increased his sales of drinks—a club’s real money maker. 
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Some guys view Ladies’ Nights as an inexpensive date. Most guys, however, go to 
nightclubs to hit on girls, not to take a date. If a girl is on a date with a guy, he’s already at 
second base; time to head for third—her place, his place, a hotel, backseat of a car, or under a 
bush. If a guy wants a cheap date, then take her to Shakespeare in the Park—she’ll be more 
impressed. 

Nightclubs claim Ladies’ Nights serve a business reason. That it’s a way of marketing. 
The law calls this a rational or legitimate objective, but when discriminating based on sex, any 
objective served must be an important one. That’s a higher standard than rational, and under the 
law, marketing is not considered an important objective. 

Substitute any other immutable characteristic, such as national origin, religious 
background, and let me know whether favoring one class of people over another is simply a 
“marketing strategy.” 

Look at it this way, if Hilton, Spears, or Lohan are in anyway deterred by having to pay, 
this could be a good thing in keeping the roads safer. 

Mythological view 

Hera asked Tiresias who had lived as both girl and guy who enjoyed sex more. He said 
girls, at which point Hera struck him blind and cursed him never to be able to disclose the truth 
about girls again. 

If girls enjoy sex more, then they should pay for all the courting. If anything, the girls 
should pay guys to show up at nightclubs to satisfy girls’ desires 
Sociological view 

Girls want to meet guys and guys want to meet girls. Girls spend their time, energy, and 
often some guy’s money looking good, and then wait hoping to attract a guy they like. 

Guys have mainly two ways of meeting a girl, assuming they don’t go for prostitutes. (1) 
Intentional—a guy sees a girl he’s attracted to and goes over to talk with her. He intended to do 
something and he did it. Of course, this could also be called reckless endangennent; he saw the 
warning signs but ignored them. (2) Accidental—a guy bumps into a girl or a girl standing next 
to him says something and he interjects a remark. 

Many guys are shy about using the intentional approach—spotting the prey and going 
after it, so they hope to increase their chances through the accidental method by going where 
there is an overflow of girls. For those guys, Ladies’ Nights are crucial, assuming they actually 
produce an overflow of girls. 

Ladies’ Nights, however, don’t produce an overflow of girls, although most people 
believe they do. 

A girl believing Ladies’ Nights bring out lots of girls means she’ll also believe she’ll 
have to compete against more girls, and the more girls in a club, the less likely she’ll attract 
guys. A girl is not going to a club where there is an overflow of competition. She’ll pay an 
additional $10 to the amount she has already spent on a manicure, pedicure, leg waxing, hair 
styling and dying, latest fashions, and sexy shoes that are too tight. She’s going where there’s 
less competition. 

Take an informal sampling; go to clubs with Ladies’ Nights and clubs without. See 
which has the highest percentage of girls. I’ve noticed there are more girls at the non-Ladies’ 
Nights. 
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Motion to disqualify the Feminist Judge 

Miriam Cedarbaum, an avowed Feminist and fan of Mary Wollstonecraft 6 , was the Judge 
in the Ladies’ Nights case in the U.S. District Court. In an interview, she said she found no 
differences between male and female judges, but advocated that 51% of judges should be 
females. If there is no difference, then why should judicial selection depend on sex rather than 
the ability of those available for a judgeship? 

The first and only time the parties appeared before Judge Cedarbaum was at a scheduling 
conference. It lasted 40 minutes in which she and I fought while the attorneys for the nightclubs 
mainly watched like sheep on the sidelines. 

At one point during the argument, the Judge said that I must respect her to which I replied 
somewhat disingenuously, “I do. But you also have to respect me.” At the end of the 
conference, I felt as though I had been in an argument with a girl I had gone out with too long. 

The October 3, 2007 scheduling conference was originally set for the middle of the 
month, but the Court, in an unusual move, quickly moved the conference up following the filing 
of a motion to dismiss by one of the defendants. That gave me one day to prepare for the 
scheduling conference, no big deal, since my response to the motion to dismiss was not 
scheduled until three weeks later, according to the lady Judge’s rules of practice. The Judge, 
however, pulled a fast one and used the scheduling conference as oral argument on the motion to 
dismiss. But little did she or the nightclub attorneys know that I knew more about the law than 
they, so her and their efforts, a subtle conspiracy, to intimidate me into withdrawing the case 
failed. 

Unlike most Judges in federal court, Cedarbaum did not allow for the routine recording 
of her conferences—presumably the better to intimidate those who disagree with her Feminist 
philosophy. 

The Judge denigrated the case and personally insulted me, all of which is against the 
Judicial Code of Ethics. 

She started by mocking the case as “unpopular.” To which I agreed, and responded, “So 
what,” since popularity has nothing to do with constitutional rights. A higher court than hers 
once said, “The Courts are supposed to protect unpopular individuals ... and their ideas from 
suppression—at the hand of an intolerant society.” McIntyre v. Ohio Elections Comm ’n, 514 
U.S. 334, 357 (1995). 

I tried to answer her questions but she repeatedly interrupted me with another question 
the way talk show hosts do. I’m answering question 1, then I’m interrupted with question 2, so I 
try to answer question 2, then I’m interrupted with question 3, and I try to answer question 3, all 
the time trying to get back to finish my answer to question 1, but I never do because the 
questions and interruptions keep coming. 

Then she insults me personally by calling into question whether I’m a lawyer at all in an 
apparently scripted effort with the nightclub attorneys to falsely accuse me of not being prepared 
to argue against a motion to dismiss that was filed 5 days earlier, and wasn’t suppose to be 
argued until 3 weeks later. Of course the term lawyer may be an insult in and of itself, so by 


6 Mary Wollstonecraft lived in the late 1700s, and wrote the bookT Vindication of the Rights of Woman in which 
she argued that girls don’t need men. After achieving fame and fortune from her book, she proceeded to engage in a 
number of illicit affairs, all with men, including one with a married man for whom she pined. She did one thing of 
value, however, by giving birth to a daughter, Mary, who would later marry Percy Bysshe Shelley and write 
Frankenstein. One rumor says the daughter Mary was fond of having sex on her mother’s grave. 
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questioning whether I was one might have been a compliment, although I doubt it. I responded 
that “was uncalled for.” 

Despite the apparent scheduling trickery of the Judge and the nightclub attorneys, none of 
them knew about two decisions from the very same court we were in or a U.S. Supreme Court 
decision that supported my position that any nightclub activity involved state action. Twice, I 
had to tell the Judge about those decisions before she asked for the case cites. 

So there I’m being grilled and insulted over a motion to dismiss at a conference that I had 
effectively one day to prepare for and still knew more about the case law then the nightclub 
attorneys and the Judge. 

Taking into account the interruptions, insult, suspicious re-scheduling, along with her 
demeanor and tone of voice, and it all created an appearance of bias—that she was trying to 
intimidate me into withdrawing the case because it defended men’s rights. 

It ticked me off, and I made a standing motion that she disqualify herself. Then she 
backed off. Probably also realizing her and the nightclubs’ strategy to catch me unprepared to 
argue the law and intimidate me into giving up on the class action was not going to work. 

She did, however, unilaterally turn the putative class action into a pro se action, which 
the courts cannot do without going through the proper procedure, which she didn’t. A pro se 
action meant under her rules there would be no more occasions for oral argument. Presumably, 
she didn’t want to deal with me anymore—the feeling was mutual. 

At the end of the battle, the Judge set a schedule for the submission of papers on whether 
to dismiss the case. By then, I knew she had made her decision to throw the case out before the 
conference had even started. All I could do with my papers in opposing dismissal was to put her 
in a legal comer, hoping she’d do something stupid, which she did. 

She ruled that nightclubs could discriminate based on admission price because there was 
no sale of alcohol when a guy walked through a nightclub’s door. The implication, of course, is 
that when a nightclub charges men more for a drink, there is a violation of the Constitution 
because it involves the sale of alcohol. Neither Cedarbaum nor the nightclubs’ attorneys realized 
that most Ladies’ Nights charge guys more for drinks. Thanks to Cedarbaum’s decision, and the 
Second Circuit upholding that decision, there are now authoritative federal cases supporting the 
rule that nightclubs can no longer charge men more for drinks than girls. 

After the conference, I checked Cedarbaum’s biography, and when I saw her age, I 
almost decided not to make a written motion that she recuse herself. Even though she denied my 
oral motion of recusal, under federal rules I could make a written motion because the conference 
was not recorded. 

The genetic gentlemen in me and every man almost kept me from filing the motion. But 
a buddy of mine said, “She can handle it. If she couldn’t, she wouldn’t be in the position she’s 
in.” I also remembered that every time I ever showed a female compassion, I always ended up 
with a knife in my back—so I filed the recusal motion, and, of course, she ruled against me. 

The only interesting matter to come out of the recusal motion was that a Feminist girl 
attorney for one of the nightclubs submitted a handful of my copyrighted, anti-Feminist essays in 
order to further prejudice the Judge against my case—typical Feminist tactic, and in this case, 
probably unnecessary, since the Judge was already biased against the case and me. 

The Feminist attorney claimed the writings were guilty of “misogyny” 7 and negatively 
stereotyping females. The attorney wanted me punished for what I wrote by having the Court 


7 My response was “Personally, I disagree with the characterization: one can’t hate that which one lusts after. For 
example, I doubt [the nightclub] attorney hates chocolate, although she might not like what it does to her.” 


88 



sanction me, usually a fine, and deny my motion for recusal. The Court, however, is part of the 
government, so to punish me for the content of what I said in the writings is a violation of the 
First Amendment that prohibits government from “abridging the freedom of speech” of the 
persons. Of course, to Feminists I’m not a person, which was the real basis for the attorney’s 
argument. 

There are two key reasons the Founding Fathers included “freedom of speech” in the 
First Amendment: (1) to keep government from preventing speech before it is made, and (2) to 
keep government from punishing speech after it is made, except in a few very restrictive 
instances, such as yelling “bomb” in Times Square. As Justice Brandies said, the Founding 
Fathers “believed that freedom to think as you will and to speak as you think are means 
indispensable to the discovery and spread of political truth; that without free speech ... 
discussion would be futile. Whitey v. California, 274 U.S. 357, 375-76 (1927)(Mr. Justice 
Brandeis concurring). But today in America, whenever dissent rears up to threaten the growing 
conformity to Feminism and the pedestal on which it has placed females, the intolerant 
Feminazis try to crush that dissent with a choir of vituperation and demands for punishment of 
any person who raises an alternative view. 

The Feminist girl attorney also argued that my motivation for bringing the recusal motion 
was inappropriate, that I’m biased against girls, and my character is bad. Whatever the term 
“inappropriate” means is beyond me, and it’s surely not going to force me to curtail my speech. 

As for “biased,” that requires a person hold an adverse opinion or judgment reached 
without knowledge or examination of the facts. I’ve done plenty examinations of girls and some 
of the worst of what I found are in the essays. But even were I a bigot and the devil incarnate, 
the only issue on a recusal motion is whether the Judge’s actions appear biased, not whether she 
is biased, but simply appears biased. 

If there is any doubt that the Court conference created an appearance of sexual bias on the 
part of the Judge—just switch the sexes. Consider how I would have been treated had an 
accident of nature made me a female, and I was suing on behalf of thousands of other females 
because the defendant nightclubs charged ladies more for admission than guys on “Gentlemen’s 
Nights.” 

As to “bad character,” a person’s rights do not depend upon his character traits or beliefs. 
(In fact, evidence of character traits is generally not permitted in court.) The Feminists, 
however, say they do—the personal is political—because that allows them to use the old 
Commie tactic that anyone who belongs to a disfavored group is guilty of the sins of the worst in 
that group. So because you are a guy, you have bad character, bad beliefs, and bad motivations; 
therefore, you have no rights because some guys you never knew did or might have done some 
bad things. 

Sally Miller Gearhart has written that the male population should be reduced to 25% in 
order to reduce men’s contamination of the planet. That’s advocating genocide. If she were 
before a male judge and the judge acted in a way that created an appearance of bias, the judge 
couldn’t deny recusal based on Gearhart exercising her free speech to support genocide against 
men. Gearhart’s beliefs are irrelevant, her character traits are irrelevant, she’s human, 
presumably; therefore, she can say what she wants without punishment by the government. 

Heightened Contradiction 

The problem that the Ladies’ Nights case points out is not whether a few judges or 
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officials are biased against men—it’s the institutionalization of discrimination against men. The 
Feminazis have demonized, denigrated, intimidated, and coerce men for so long that 
institutionalized bias is widespread throughout this country. The American culture has turned 
into a Feminarchy culture in which girls are good, guys are bad. 

Imagine the outcry if men receive a service, product, admission, or something for free 
while females are relegated to paying an additional surcharge for no reason other than that they 
are the “wrong” sex. 

40 years ago, two federal, male judges assured that females could not be treated 
differently by businesses serving alcohol for on-premise consumption. Since then, such 
businesses dared not discriminate against ladies but freely do so against men. Now, they will 
continue their discrimination against men at least in admission policies. 

In America, as in Orwell’s Animal Farm, some are more equal than others. 

Lawsuits Loses 


I didn’t go looking for these lawsuits; they came and hit me on the head when I tried to 
get my ex-wife—a Russian mafia prostitute who secretly fed me drugs and was a former mistress 
to the Chechen warlord Ruslan Labazanov—out of my life. 

Why ’dyou lose? 

Can’t beat the devil in the devil’s own court, but you can show she’s the devil. I’m 0 for 
3 in men’s rights class actions, which makes me feel like I’m back in Little League baseball. 

It’s a modern day witch-hunt—only today the witches are doing the hunting. 

The government, from local to state to federal, treats men as second class citizens whose 
rights can be violated with impunity when it benefits females. Females are more equal than men. 

What’s important to the feminized American courts and agencies is not the law or issues 
involved but who the parties are. Just because I’m a troublemaker doesn’t mean that absolves 
others of their violations of the law, although the courts think so. 

In one sense, I was a fool for trying to win justice through the judiciary. I should have 
realized I’d have as much success as a lefty or Jew in the courts of the Third Reich or a capitalist 
in the courts of the Fonner Soviet Union. Still, it was a lot of fun. 

These judges, especially the male judges, are afraid that criticism from the Feminist 
Establishment will harm their careers, prevent them from consulting for prestigious law firms 
when they leave the bench, or they’ll lose their membership in the Effete Eastern Intellectual 
White Trash Elite. White Trash (just because your skin color is dark, doesn’t mean you aren’t 
white—look at President Obama’s wife) because like the Nazis and Commies their decisions will 
end up on the trash heap of history. 

Many judges also believe that people who dissent from the popular opinions of Feminism 
and political correctness do not have rights. It’s the old plantation mentality. If you’re not part 
of the majority—you don’t deserve rights. 

Legally, the trilogy of cases was correct, but politically, it was not, and that’s the problem 
with justice in America today. Generally there is none unless you tote the Feminist line. 

The judges aren’t allowing us guys to fight for our rights within the system. They threw 
the trilogy of cases out before they even got to discovery. Discovery serves the purpose of 
producing admissible evidence needed to prove the allegations. So had the cases made it to 
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discovery, and the defendants obeyed the discovery laws, unlikely, then I could have proved the 
allegations. 

The courts are in effect saying—get lost, drop dead, you’ve got no rights. They don’t 
even pretend that men have rights. Their Wall Street-like arrogance will eventually come back 
to haunt them because as Mr. Justice Fra nk furter said, “justice must satisfy the appearance of 
justice.” Offutv. U.S., 348 US 11, 14 (1954). 

“[Hjistory shows that people have a way of not being willing to bear oppressive 
grievances without protest. Such protests, when bottomed upon facts, lead almost inevitably to 
an irresistible popular demand for either a redress of those grievances or a change in the 
Government.” Communist Party of United States v. Subversive Activities Control Bd., 367 U.S. 

1, 167 (1961)(Mr. Justice Black dissenting). 

Aren ’t you discouraged? 

It’s always nice to win, but far better to fight than not fight at all. 

Of course, I’d rather win after a fight, or even lose after one; just so long as there’s a 

fight. 

“Success is going from one failure to another without a loss of enthusiasm.” Winston 
Churchill. 

At least the trilogy of lawsuits makes clear that there are now two classes of people in 
America: one of princesses—females, and the other of servants—males. 

What do you do now? 

The Feminazis won and to the victors belong the spoils—me. 

There may be other actions in court, but I “do not trust to hope for it is forsaken there” for 

men. 

Often, however, you don’t have to win a case to win a case when you’re a lawyer. Just 
by taking someone to court requires them to hire a lawyer, which is expensive; the allegations of 
their bad deeds are forever on the record; and they will go through significant emotional distress. 
But that doesn’t change society. 

If I win the lottery, I’ll set up a law firm that hires lawyers across the globe to drag every 
Feminist, Feminist sycophant, and Feminist appeaser kicking and screaming into court to make 
their lives miserable. 

If I don’t win the lottery, then the only alternative is the 3 rd and 5 th sentences of the 
Declaration of Independence—civil disobedience. After all, what good is a license to practice 
law when I can’t even defend my own rights in the system in which I’m licensed? 

I didn’t become a lawyer to make a lot of money. If I were after money, then I would 
have become an investment banker. When I was first accepted to law school, I was also 
accepted to business school. Also, I didn’t become a lawyer to help the underprivileged. I 
became a lawyer to fight for my rights, but since courts are infested with Feminist ideology, it’s 
impossible to do that. 

When the bureaucrats in the institutions of this country turn against your rights, then it is 
your right to use violence. “The purpose of civil disobedience is to communicate to others .... 
[And] violence is an important factor in change.” Howard Zinn. 
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Need I say the courts are prejudiced, need I say they are useless, need I say it’s time for 
men to take the law into their hands? Just like back during the Viet Nam War when I was in 
SDS. Maybe this is my second chance. 

Aren’t those judges smarter than you? 

What good is intelligence if you’re a coward? 

Some of them are, but often lawyers who become judges do so because they graduated in 
the bottom half of their law school class and can’t find work in the private sector. Since all law 
schools grade on a curve, the ones in the bottom half would have flu nk ed out without the curve. 
So remember, the judge who ruined your life or is about to, is most likely a flunky. 

Liberals or Lying Lefties 

Wimps for believing self-preservation at all costs is a justifiable end. Clearly a female 

belief. 

Liberals will tax citizens more because they believe individuals don’t really know how to 
spend their money, will disarm people because they don’t need to be able to defend themselves 
or determine when it is necessary, and will try to reverse the results of the 2016 Presidential 
Election because the Americans who voted differently than liberals did not know what they were 
doing. 

Liberty 


“Individual liberty is the first concern of every man for without it, life is not worth 
living.” Clarence Darrow. 

“Freedom is never more than one generation away from extinction. We didn’t pass it to 
our children in the bloodstream. It must be fought for, protected, and handed on for them to do 
the same.” Ronald Reagan. 

“You don’t suppose this kind of thing is ever finished do you? Tomorrow it’ll be 
something else—and another fella will have to standup. And you’ve helped give him the guts to 
do it!” Inherit the Wind , Act III, Henry Drummond. 

“Freedom comes in many forms ... it means the right to read what I want to read, to think 
as I please, and say whatever is on my mind. It is the right to disagree, if I wish, with the 
policies and actions of our government and to fight to change those policies. Every citizen who 
speaks out against moral wrongs helps our country become stronger and more responsive to the 
needs of all people.” Harold Baer, Jr. U.S. District Judge, July 2, 1999. 

Liberty is not surviving at any cost, but paying whatever is its price. “Take more care to 
end life well than to live long.” John Brown. 

The federal courts “should give a ‘preferred position” to the First Amendment and other 
constitutional provisions guaranteeing the rights of the individual against the state because the 
other branches of government are sufficiently vigorous in looking out for the interests of the 
state.” Howard Zinn 

To hold a man enslaved to Feminism is to be guilty of robbing him of his liberty. 

When a Feminist tries to tell you what to do, respond, “Who are you to tell me how to 

live?” 
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The rise of Feminazism may have the result that all of the guys who died for liberty in the 
past (and the ones who are dying now) basically died so that females can take over the entire 
planet and civilization to satisfy their own selfish whims. 

When a girl talks about freedom and liberty, she means hoing. 

Governments are suppose to be dedicated to liberty—not uniformity. 

Love 


It only exists as a verb—not a noun. 

As a noun, love is an illusion created by females to manipulate men, just as religion is an 
illusion created by those in power to manipulate those who aren’t. 

To girls, love means a scheme to get what they want from men. 

Love is very real for girls and of the utmost importance—just as frauds are to con artists. 
When a girl says she loves you, she’s really saying, “I’m tricking you.” 

“I grasped at entrancing masks, and in my grip found creatures that made me shudder.” 
Mephistopheles, Goethe’s Faust. 

“Trouble like first love teaches many lessons.” Charlie Chan. 


Man 


A man is a guy who’s not afraid of girls. 

A man is a Feminist’s worst nightmare. 

No man can have self-respect who will not fight for freedom. 

The measure of a man is not how much money he makes, how many people he destroys, 
or how much media coverage he receives, but whether he pursued his first best destiny for that 
requires the most courage. Of course, his first best destiny might be to make a lot of money, 
destroy a lot of people, or receive a lot of publicity. 

“Whosoever will be a man, must be a non-conformist.” Ralph Waldo Emerson. 

Men, not females, exhibit discipline in chaos, energy amid hopelessness. 

What makes a man is the choices he makes. Not how he starts things, but how he 
finishes them. 

“The true man wants two things, danger and play. For that reason he wants females, as 
the most dangerous plaything.” Friedrich Nietzsche. 

Many middle-aged men resent bitterly having been tricked by social mores into 
sacrificing their lives at a useless job they hate just because it paid enough to support their wives 
and their wives’ children. Today, fathers are considered only as walking wallets and occasional 
au pairs. 

Men are more competitive, rational, logical, and seek to understand how things work. 

But men do have a weakness for a pretty face: “And lo man looked on the face of beauty 
and stayed his hand and since then he was as one dead.” Paraphrase from King Kong. “The 
swollen braggart, so petty now, would be here melting at her feet.” Mephistopheles, Goethe’s 
Faust. 

It’s a pity how easily men can be fooled. They are like children—they believe anything. 

“Stupid, idiotic man! Deluded, duped, seduced since Adam’s first day! And age teaches 
them nothing! Nothing! Ah, men. Eternal fools.” Mephistopheles, Goethe’s Faust. 

“A man paralyzed by Helen will not so readily reclaim his senses.” Mephistopheles, 
Goethe’s Faust. 
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When are you guys going to wake up? Just because they’re pretty and their bodies are 
soft, doesn’t mean they aren’t hard and vicious when it comes to money and getting what they 
want. 

Most of today’s males still think girls are made of sugar and spice and everything nice 
when many, especially the Feminists, are composed of lies, avarice and hearts of ice, or are 
simply fakes, demons and snakes. 

Luckily, most Feminazis look like dogs, but even so, most of today’s males are too 
intimidated by the Feminazis to listen to Mother Nature and take back their rights. They expect 
to secure the favor of the Feminazis by tamely submitting to every species of indignity, 
contempt, and wrong. They think themselves highly honored when a Feminazi smiles 
approvingly on them. 

Most guys are whining wimps who want others to fight for their rights because they are 
too scared or cheap to do it themselves. 

Such guys are not men but androgynies whom females can walk over indefinitely, and all 
these guys will do is complain and whine like little girls. That’s not to say, I wouldn’t let a 
pretty young thing walk over me in her stiletto heels now and then. But when it comes to my 
rights—forget it. 

There are basically two types male sellouts who submit to Feminist ideology, or Uncle 
Tims. The guy who agrees with Feminism and the one who is two weak to stand up for his 
rights. Both give up their manhood because they think that is want girls and society wants. 

Every man whose life is destroyed in this infernal business of the Feminists is an 
argument in favor of manhood. 

Boys may never grow up, but girls die well before they grow old. 

Manhattan 


One of the few remaining communist territories on the planet. 
Man’s World 


Hasn’t been a man’s world since the hunting and gathering days. Read Friedrich 
Engels’s Origin of the Family. 

Over the past 40 years, Feminist organizations, some funded by taxpayer money and 
some tax exempt, have skewed American justice to where a female can accuse a guy of sexual 
harassment, lie to the court, and win a fat award. She can accuse a guy of rape, lie to the court, 
and send him up the river for 20 years. And she can even intimidate a guy’s employer into 
giving her his job. But she still can’t make him love her. 

If it’s always been a man’s world, then why didn’t the men collude together and breed 
and domesticate females in much the same way that they did with cows and horses? It couldn’t 
have been that difficult. 

What kind of a world of privilege is it that honors a man with the duty to spend a lifetime 
supporting others, more often than not in an unsatisfying job? 

In childhood, adolescence, dating, marriage, and divorce, females are the ones being 
pleased—not the ones doing the pleasing. 
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Marriage 

“If we could survive without a wife ... all of us would do without that nuisance.” So said 
Roman general, statesman, and Consul Quintus Caecilius Metellus Macedonicus in 131 BC. 

At some point, guys will realize that getting married is similar to playing Russian roulette 
with one chamber empty. 

The Feminists have created hundreds of thousands of college-educated females for whom 
no college-educated husbands are available. 

When the husband divorces his wife, it’s hubby’s fault. When the wife divorces her 
husband, it’s still hubby’s fault. 

When it comes to men: marriage has become a gamble in which the odds are heavily 
against them. 

Marriage is a legal contract among the husband, wife, and family court. That means guys 
are outnumbered 2 to 1. 

Marriage is simply state controlled prostitution. 

American men don’t want a Feminist at home when they have to put up with Feminist 
bosses at work who vent their insecurities by creating mean-spirited and authoritarian work 
places. 

Married females live longer than single females. The extra time is greater than that 
between married males and single males. 

Masculinity 

Masculinity: virility, valor, resoluteness, honor, gallantry, nobility, forcefulness, 
machismo, daring, chivalry, boldness, tenacity, potency, sturdiness, self-reliance, compassion, 
and courage. 

Masculinity is a quality that causes individuals to stand for something. 

Antonym: feminine, effeminate, ladylike, passive-aggressive, cowardly, duplicitous, 
hateful, and speaks with forked tongue. 

Camille Paglia reminds her men-hating colleagues, masculinity is “the most creative 
cultural force in history.” 

“Masculinity is just becoming something that is imitated from the movies. There’s 
nothing left. There’s no room for anything manly right now.” Camille Paglia. 

It’s a Massacre of Masculinity. 


Media 


“Through the years of the 20 th century even the most mercenary of newspaper owners 
were, above all, conscious of their duty to inform the public and they backed their reporters to 
the hilt. It was not just a matter of right or wrong—but common sense. The ethics of good 
journalism in this era, alas, seems to have been forgotten.” Gabe Pressman 

Most of what the news media reports are only allegations because such would not be 
admissible in court without more work being done. Balanced journalism, therefore, means 
presenting the allegations from both sides—not just one. 

A man’s reputation is often destroyed by the media’s presumption that he is guilty, which 
results in news stories that are carefully crafted, consistently unreliable, and often just wrong. 
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Girls do well on TV because they’re good at running off with their mouths. They don’t 
think about what they’re going to say, so they don’t have to stop to think, which eats up media 
time. 

Cable television is overflowing with loudmouth, know-nothing banshees. The success of 
many shows and the money they shovel into the pocketbooks of hosts and guests is based on a 
hatred of men, on demonizing men, and thereby justifying all the harm females cause men by 
blaming it on men. Essentially a bunch of Feminist Geraldines making a lot of money by 
whining, “A man made me do it.” 

Feminazi producers are burying us under fakeumentaries about domestic violence and 
perfecting bigotry-as-art. 

One website states that “Every 15 seconds a female is battered somewhere in the United 
States.” What it doesn’t mention is that every 14 seconds females batter their partners, and 
probably every second a girl is intentionally inflicting emotional distress on a guy somewhere in 
the U.S. 

The media is constantly aggrandizing some female for doing something mediocre, in a 
mediocre fashion with a mediocre result. 

Television and movies overwhelmingly present men negatively and as something 
dangerous to be contained, attacked, denigrated, or ridiculed as inherently lazy, slobbish, and 
beer-drinking dimwits. 

The University of Western Sydney in Australia did a study focusing on news, features, 
current affairs, talk, and lifestyle shows. It found that men are widely demonized, marginalized, 
trivialized, and dehumanized in non-fiction media that allegedly presents facts, reality, and the 
“truth.” Sixty-nine percent of mass media reporting and commentary on men was unfavorable 
compared with just 12 per cent favorable and 19 per cent neutral or balanced. Men were 
predominately reported or portrayed in the mass media as villains, aggressors, perverts, and 
philanderers, with more than 75 per cent of all mass media representations of men showing them 
in one of these four ways. More than 80 per cent of media mentions of men were negative, 
compared with 18.4 per cent of mentions which showed men in a positive role. 

The media almost exclusively portrays men as the perpetrators of violence against 
children even though the U.S. National Incidence of Child Abuse and Neglect report in 2000 
found that “where maltreatment of children led to death, 78 per cent of the perpetrators were 
female.” 

Traditional masculinity has become a target of ridicule in many forms of mass media 
from TV shows to major newspaper opinion columns and cartoons. 

The media and popular culture use violence against men to evoke laughs while 
sanctimoniously admonishing the use of such against females. 

Hollywood gives females jobs they never do in real life, such as a dockworker who looks 
like a model, or a cop who stands her ground under fire. If terrorists come marching down my 
street and a female cop shows up, I’ll take her gun and defend myself, thank you. 

Personally, I don’t care if girls sit around an air conditioned studio denigrating, 
demeaning, and dissing men; wallowing in their delusional victimization so that they can feel 
self-righteous and superior. But when they vent their psychotic hatred of men by turning it into 
programs and influencing the passage of laws that foster the discrimination of an entire class 
because of sex, then they are evil and evil has to be stopped. 
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Media Appearance Tips 

“Thanks for having a serial anti-Feminist on your show.” 

Don’t rant, don’t rave—just answer the questions ask. 

Don’t interrupt anyone, smile, keep head vertical—not at an angle, don’t shift your eyes, 
look directly at the host all the time or the camera if they tell you to. 

Talk slowly so they’ll understand you, no “uhs,” lighten up, relax, be open, animated, 
honest, mocking, logical, merciless, defiant, and yourself. 

You can’t hear the audience laugh, so pause after you make a joke and imagine they are 
laughing. 

Never say thank you at the end—just nod; otherwise, your words may be cut off. 

Answer the question asked. 

Button jacket, tuck under seat. 

Men’s or Male Studies 


The courses that claim to be Men’s Studies today are just teaching Feminism under 
another name. 

Men’s Rights Movement 

I don’t belong to that group of wimps and whiners. They’re trying to win back their 
rights by acting like girls instead of men. 

Most men’s rights advocates act like little girls and behave largely as the Feminists tell 
them to. You can identify them by the politically correct lingo they use and their copying of 
Feminists tactics by simply changing the sex. For example, “A woman is more likely to 
physically attack a guy than vice versa.” True, but who cares, unless she’s behind the wheel of a 
Mercedes Benz. Even if she has a gun, most girls can’t shoot straight anyway, so unless it’s a 
shotgun, she’ll miss. 

In one of my martial arts class, one Senshi always told us don’t hit the girls and I don’t. I 
let them hit me, which rarely hurts, unless it’s low. 

What the men’s righters don’t understand is that girls have different weapons for causing 
evil, such as fraud and the intentional infliction of emotional distress. 

Ministry of Truth 

There are two ways to lie: say something that is false or fail to admit something that is 
true. The last is called prevarication. Feminists and androgynies actually think prevarication is 
not lying. 

The lying about female exploits in order to further Feminazi delusions of female abilities 
is not the exception but the norm nowadays, and it extends from the downright frivolous to 
matters of life and death. 

Truth is not a mere matter of how many people believe it. 

Private Jessica Lynch was quickly touted by the media and U.S. Government as a female 
“Rambet” protecting the men of her convoy in Iraq. The convoy she was in made a number of 
wrong turns thanks to the female driver of the lead vehicle. Lynch had no battle wounds but 
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only blunt force injuries caused when her vehicle crashed—don’t know if she was driving the 
truck. Nine men in her company were shot in the head—execution style. This indicates that 
they were either trying to protect the females in the company or that Lynch’s captors showed her 
a type of mercy that her male comrades never saw. 

Girl golfer Michelle Wie won a mixed boys and girls golf tournament, but the girls were 
allowed to play from tees that made the course twenty percent shorter for them. 

Heroic men of bygone days have been de-emphasized, often in favor of females of 
limited or even dubious accomplishment. These girls aren’t truly great women like Mother 
Theresa and her Sisters of Mercy but rather are valkyries, masculinized figures who are 
exaggerated and often imaginary. 

Misandry 

Misandry is found in almost every genre: books, television shows, movies, greetings 
cards, comic strips, and commercials. It works in various ways: laughing at men, looking down 
at men, bypassing, blaming, dehumanizing, and finally demonizing men. As a result, the world 
view of our society has become increasingly focused on the needs and problems of females and 
the made-up evils and inadequacies of men. Simply put—a hatred of men. 

Misogyny 

Are you a misogynist? 

No, I don’t give messages. 

You must hate girls? 

Not at all, as with chocolate, girls are one of my favorite favors—regardless of the time 
of the month. 

I don’t hate all girls—just Feminazis, and them I despise. I guess that makes me a mi- 
sog-a-feminist—although massaging a Feminist is not an act I would want to engage in. 

I don’t hate girls; they’re perfect—from the neck down. 

You can’t hate that which you lust after. Take chocolate for instance. I like the taste, but 
it causes me to gain weight and increases my cholesterol, yet I still eat it. Same with pretty 
young ladies, only they cause high blood pressure. 

Don’t hate girls, just what they do to men. 

I don’t dislike girls. I merely distrust them between a twinkle in the eye and arsenic in 
the soup. 

When I go out to a nightclub or my hip hop class, believe me, what’s in my heart is not 

malice. 

I don’t dream about middle-aged Feminists but pretty young ladies. 

How young? 

Depends on the state I’m in. 
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I’ll bet you don’t have any girls who are just friends? 

That’s not true. Some of my best friends are ... no, come to think of it, none of my best 
friends are females. But that’s not misogynistic—it’s just smart. 

Miss Columbia 


“I’m trying to stop you bigots and ignoramuses from controlling the education of the 
United States.” Inherit the Wind , Act II, Henry Drummond. 

The first suit, Miss Columbia I, was against Columbia University’s Women’s Studies 
Program, the New York State Regents for requiring the feminization of higher education, and the 
U.S. Department of Education for supporting the program. The case argued that it was unfair to 
have a Women’s Studies Program but no Men’s Studies. 

In New York, 57% of all college students are female, 63% of the Master’s degrees and 
over a majority of the doctoral degrees go to females. 

Nationwide by 2016, females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

American boys have lower rates of literacy, lower grades, and higher dropout rates. 
Science Daily, June 10, 2009. 

If anyone today is in need of special programs dedicated to the furtherance of their 
education and employability, it’s men—not females. 

By using tax dollars to support the new-age religious doctrine of post-modern Feminism 
and the discriminatory enforcement of Title IX, New York State and the federal govermnent 
have created two classes of citizens in New York’s higher education: one of nobility—females 
and one of serfs—males. 

New York’s Regents began to feminize education in 1972 in order to increase the number 
of female students and graduates. In 1972, females made up 42% of all college students. Bureau 
of the Census. 

The problem is that New York continues to use the same quota based policies it used 40 
years ago, even though today males are now the overwhelming minority in higher education and 
graduates. 

So why is this happening? Because the belief-system that initially drove equal 
opportunity between the sexes has turned into dogma—a religion that is now its own end 
resulting in institutionalized discrimination against men. 

There’s no other way to explain it. It’s not affirmative action, since the results have gone 
far beyond equal treatment by the State’s own measures. The purpose of affirmative action is to 
eliminate the effects of past discrimination and obtain equitable representation, Johnson v. 
Transportation Agency, 480 U.S. 616, 632, 637 (1987), which means it is now time for 
affirmative action for guys in higher education. 

The Miss Columbia I putative class action case started in the U.S. District Court for the 
Southern District of N.Y. The federal judge held that the Class Representatives did not have 
standing because the post-modern Feminism mandated by New York State and propagated 
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through the Women’s Studies Program by Columbia’s Institute for Research on Women & 
Gender (“IRWG”) was not a religion. 

Now that might be true, but there is no way of telling without competent evidence of 
which there wasn’t any because the case never reached the stage where evidence is submitted to 
prove facts. The district court judge, however, simply declared it was “absurd and utterly 
without merit” that Feminism is a religion, and “Feminism is no more a religion than physics....” 
Order p. 2. 

It’s unlikely that any rational person believes the tenets of Feminism are as accurate as 
those of physics. Feminism believes that the differences between the sexes are the result of 
social conditioning. Science, which includes genetics, evolution, and physics, disagrees. What’s 
more irrational (which is a characteristic of religion) than believing sexual differences have 
nothing to do with genetics or evolution or that because of sex, one group is entitled to 
preferential treatment. The Judge obviously never studied science. 

The lower court violated the rules by pulling out of thin air a finding that Feminism was 
not a religion. The judge did this because any person who is considered a taxpayer and 
connected in some fashion with the impact of government aiding a religion can proceed to trial 
and will likely win if government activities benefit that religion. Obviously, I’m a taxpayer and 
connected with Columbia University as an alumnus. But had the lower court not made its fact 
finding of Feminism not being a religion, then the case would have proceeded to the gathering of 
evidence stage on the Establishment Clause issue. 

Politically, the judge could not allow that or take the chance, so he intentionally ignored 
that civilization has progressed from medieval days when authority figures arbitrarily decided 
what was true and what was not without any evidence. 

The district judge also called the claim of Feminism as a religion “frivolous.” The only 
thing frivolous and absurd is men looking for justice in the courts of America. The judge simply 
gave the class of men the bum’s rush out of court. What do you think his decision would have 
been if a college offered only Men’s Studies but no Women’s Studies? 

The lower court Judge interjected his own factual and ideological beliefs or fear of 
Feminism in order to dismiss the case. Judges aren’t supposed to do that, but it happens all the 
time, especially when taking on the Feminists in a system where men are considered subhuman. 

The U.S. Court of Appeals for the Second Circuit upheld the lower court’s decision. On 
the Title IX and Equal Protection claims, the Second Circuit ruled that any harm caused guys by 
the lack of a Men’s Studies Program was “speculative.” Strange that federal courts don’t say the 
same about the lack of a girl’s sports team when a college only has a guy’s team. Apparently the 
law is adjudicated one way for girls and another way for guys. 

On the issue of whether Feminism is a religion, the Court of Appeals in its written Order 
simply did not address the lower court violating the rules by making a fact finding without 
evidence. During oral argument, however, the issue of religion was the main focus. The Court 
of Appeals zeroed in on whether I was a taxpayer, since a person with taxpayer status could 
bring the Establishment Clause violation to trial. 

There were two judges in the Court of Appeals hearing. One personally insulted me 
twice, whom I simply dismissed as the typical male Feminist sycophant. The other, Judge 
Calabresi, probably the smartest judge in the Second Circuit and a believer in civility, raised two 
interesting questions. First, whether I had to specifically state in the complaint that I had 
taxpayer status. Perhaps a technical error, but one the court has the legal power to absolve with 
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judicial notice. The Court could also have sent the case back to the district court to allow me to 
add those four words, “I am a taxpayer,” which I requested but the Court refused. When it’s a 
“hot button” case, the Court apparently lacks the political will to exercise its power in a just 
manner. Second, whether a complaint alleging hann from a religion has to make a “plausible” 
argument that the plaintiff was injured by the belief system. 

The Second Circuit’s decision was a Summary Order, which means that the law and 
arguments used by the Court to throw the case out cannot be used in other cases. Think of it as a 
medieval Queen free to make a decision in one case and a different decision in another case that 
is similar. Summary Orders are how the U.S. Courts of Appeals in similar fact situations can 
rule against parties they don’t like but later on rule in favor of parties they do like. It’s the 
exercise of arbitrary power. Such Summary Orders are near impossible to appeal to the U.S. 
Supreme Court because they have no juridical importance, since the law and arguments used can 
only be used against the parties of that particular case. So if a Court of Appeals doesn’t like who 
you are or what you stand for, it simply makes up some law and arguments and you lose under a 
Summary Order. The law changes depending on whether you are a dissident or conformist. 

So I brought the case again just on the Establishment Clause issue in which the 
Complaint said four times that I was a taxpayer and I called it Miss Columbia II. The former 
district court judge declined to hear the case, guess he had enough of me, and the case was sent 
to another judge, this one a female. She dismissed it basically saying that, except for Columbia 
not being a party, all the other parties were the same as in Miss Columbia I, so having had my 
day in court once, I didn’t deserve another shot. It’s called collateral estoppel. 

Luckily a couple of guys agreed to join the case after her decision and in time for me to 
file a motion to amend the Complaint by adding these two as plaintiffs. If the judge grants the 
motion, then collateral estoppel can’t apply because the two new plaintiffs weren’t involved in 
Miss Columbia I. However, she’s not going to grant the motion or if she does, she’ll come up 
with some argument to dismiss it. And she did just that. 

She said the law didn’t allow for an amendment to add new plaintiffs after the original 
complaint was dismissed for lack of standing. Strange that in the Women’s Studies I case, a 
Court of Appeals Judge admonished me for not trying to amend the complaint in that case after 
the district court judge dismissed for lack of standing. Guess what the law is on post judgment 
amendments depends on whether it will rid the federal courts of men fighting for their rights. 

The Women’s Studies II case was appealed to the Second Circuit, which said that if I am 
ever involved in another case invoking “feminism-as-religion,” I will be sanctioned. Sanctions 
for an attorney means the court can fine, refer for suspension or disbarment, have arrested, 
require representation of any indigent—whether citizen or not, demand an apology to Feminists, 
require posting a bond in future cases, require copying by hand sections of legal treatises, put an 
attorney into re-education, and demand he obtain court permission to bring future men’s rights 
cases. 

I tried to get into the Supreme Court, which once again said get lost. Also tried with a 
mandamus petition to have the Supreme Court tell the Second Circuit to knock-it-off but the 
Supremes ignored the petition. 

Feminism as a religion 

According to the U.S. Supreme Court, religion does not require gods or goddesses at the 
center, a hierarchical structure, a church, or folks walking around in robes. 
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Except for a case in the late 1800s, the U.S. Supreme Court has never defined “religion” 
as requiring a belief in an omnipotent being or beings. Since the 1960s, the Supreme Court and 
Courts of Appeals have found religion when no godlike figure was believed in but rather moral 
or ethical convictions drove an individual’s actions and took a place in the individual’s life 
parallel to that filled by God or gods in a traditional believer. 

Basically, secular beliefs that impose a duty of conscience may function as a religion, 
including intense personal convictions that may appear incomprehensible, irrational, or incorrect. 

Feminists intensely believe themselves princesses by divine right and men the minions 
of the devil. That’s faith, which is the firm belief in something for which there is no proof. 
Feminism also asserts that sex roles are a result of upbringing, social conditioning, but science 
disagrees, which makes that belief incomprehensible, irrational, and incorrect—a characteristic 
of religion. Welsh v. U.S., 398 U.S. 333, 339 (1970). 

Feminists advocate a quota-ocracy as opposed to a meritocracy; want a female 
commander-in-chief but don’t want to register for the draft; demand jobs above the glass ceiling 
but not in the Tombstone Basement; believe that because they were bom female, they deserve 
preferential treatment; complain about being disenfranchised, yet they are the majority in this 
republic; lobbied and got a Government office dedicated to female health when ladies live longer 
than guys. All infer an underlying irrationality. 

Religion has the power to cause a person to act against her self-interest. For example, 
when a rich guy is hitting on a girl at a club, it’s in her self-interest to play up to him. If she’s a 
Feminist and the guy uses the term “girl,” she’ll try to censor his speech by nastily telling him to 
say “woman.” He’ll simply move on to a more agreeable babe, and the religion “Feminism” will 
have overcome her genes. 

So think irrationality and doing something stupid and you’ve got Feminism, a religion. 

A legal test for whether a belief system is a religion has been adopted by five Courts of 
Appeals, but not the Second Circuit. The belief-system (1) addresses fundamental and ultimate 
questions having to do with deep and imponderable matters, (2) is comprehensive in nature, (3) 
has formal and external signs such as structure, organization, efforts at propagation, and 
observance of holidays. Not all of the indicia need be satisfied for a belief-system to be a 
religion, but in the case of Feminism, they are. 

Feminism provides followers with a faith-based certainty that they are the sole possessors 
of the highest form of truth to the answers of life’s persistent questions. The belief-system 
shapes the entirety of its followers’ lives with thought patterns that make possible the description 
of realities, the formulation of beliefs, and the experiencing of inner attitudes, feelings, and 
sentiments. It provides a conscious push toward an ultimacy and transcendence that provide 
nonns and power throughout life. 

Women’s Studies programs are “intended to introduce students to the long arc of feminist 
discourse about the cultural and historical representation of nature, power, and the social 
construction of difference.” IRWG’s Fall 2007 Course Guide at p. 1. 

Columbia’s Women’s Studies program propagates the modem-day religion of Feminism 
through its lectures, seminars, consciousness indoctrination sessions, publications, career 
preparations, counseling, historical revisionism, propagandizing, unanimity of thought labeled 
“politically correct,” a pantheon of idols such as Mary Wollstonecraft, de facto disciples and 
apostles, and public lecture series. 
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Suppose Columbia University offered a program in Islam of the type that the Madras 
schools do. That brand of Islam says Christians are infidels. Feminism says the same about 
men. Do you think New York State and the U.S. Government could get away with aiding that? . 

Women Studies Programs are nothing more than Matriarchal Madrases. They find 
revisionist history in obscure corners of myth and legend. 

State and Federal aid for Feminism 

The “three main evils against which the Establishment Clause was intended to [protect 
are] sponsorship, financial support, and active involvement of the sovereign in religious 
activity.” Lemon v. Kurtzman, 403 U.S. 602, 612 (1971). 

The Establishment Clause’s purpose is to avoid the danger that “powerful sects or groups 
might bring about a fusion of governmental and religious functions ... to the end that official 
support of the State or Federal Government are placed behind the tenets of one,” Sch. Dist. of 
Abington Twp. v. Schempp, 374 U.S. 203, 222 (1963). 

State educational program requirements along with Federal and New York State funds 
aid the proselytizing of Feminism in higher education in New York. 

Statewide plans, policy statements, and the registering of Women’s Studies programs 
result in New York State sponsoring, supporting, and monitoring the propagation of Feminism in 
higher education, the work place, and society. For example, New York State’s major policy 
statement Equity for Women in the 1990s requires: 

1. the N.Y. Education Department to be responsible for assuring: 

a. changes in teaching strategies and cultural attitudes to female friendly ones, 

b. changes in people’s thought patterns to further female interests, 

2. statewide compliance with affirmative action policies for females, 

3. implementing change through education and appropriate action to assist 
females, 

4. college teachers to undergo training and their teaching regularly monitored 
and reinforced with female friendly strategies, 

5. research on current issues facing females be developed, supported, and 
promoted, 

6. major revisions in curriculum and teaching are necessary, 

7. changes in teaching strategies and cultural attitudes, 

8. N.Y. Education Department to collect data necessary to carry out the Regents’ 
action strategies, 

9. N.Y. Education Department to conduct academic reviews at colleges and 
universities to assure teaching practices comport with the Regents’ Equity for 
Women policies, 

10. N.Y. Education Department receives reports from college affirmative action officers 
to assure colleges comply with the Regents’ affirmative action for females in 
recruitment and promotion in professional and managerial educational programs, 

11. N.Y. Education Department’s Affirmative Action Officer assures the replication of 
college practices and the monitoring of such practices that benefit females with 
support while all other practices are eliminated with particular care taken with 
curriculum in both content and methods of instruction, 
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12. females be given extra assistance, 

13. appropriate textbooks be used in all courses, 

14. those responsible to bring about the above changes are college faculty, 
administrators, staff members, students, deans, athletic directors, governing 
boards, and executive officers of all New York educational institutions, 
cultural institutions, N.Y. Education Department, employers, business, and 
industry in the State. 

The federal government by delegating its college accrediting responsibilities to the State 
facilitates and aids New York in its policies of advancing Feminism in colleges. 

Funds from the State and the U.S. Department of Education, which are not student aid, go 
directly into supporting the operation of Women’s Studies Programs in New York State. 

“The history of govemmentally established religion, both in England and in this country, 
showed that whenever government had allied itself with one particular form of religion, the 
inevitable result had been that [government] had incurred the hatred, disrespect and even 
contempt of those who held contrary beliefs.” Engel v. Vitale, 370 U.S. 421, 430-31(1962) 

Dictatorship of the majority 

Women’s Studies have created a dictatorship of the majority—not just on college 
campuses but throughout the fabric of society by imposing a unitary belief system of Feminist 
orthodoxy that dictates speech and conduct. 

“The classroom is peculiarly the ‘marketplace of ideas.’ The Nation’s future depends 
upon leaders trained through wide exposure to that robust exchange of ideas which discovers 
truth ‘out of a multitude of tongues, [rather] than through any kind of authoritative selection.’” 
Keyishan v. Board of Regents, 385 U.S. 589, 603 (1967)(citing United States v. Associated 
Press, 52 F.Supp. 362, 372 (S.D.N.Y. 1943)). 

Discrimination of men 

“The vigilant protection of constitutional freedoms is nowhere more vital than in the 
community of American schools.” Shelton v. Tucker, 364 U.S. 479, 487 (1960). 

The purposes of education to enlighten, elucidate, provide the practical means for 
furthering oneself in society, and to defend against unjust attacks are thwarted when doctrines 
favorable to the majority advocate discrimination against the minority, and administrators fail to 
provide programs helpful to the minority in countering such discrimination. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by 
stigmatizing members of the disfavored group as ‘innately inferior’ and therefore as less worthy 
participants in the political community, ... can cause serious noneconomic injuries to those 
persons who are personally denied equal treatment....” Heckler v. Mathews, 465 U.S. 728, 739- 
740 (1984). 

Women’s Studies are the varsity sport of choice for campus coeds in their never-ending 
war against men. Title IX of the Education Amendments of 1972 has downsized or eliminated 
men’s varsity teams, now it’s time Columbia and other colleges do the same to their vociferous 
Women’s Studies programs or provide equivalent benefits to men in the form of Men’s Studies 
programs. When a college only has a guys’ rugby team, the injury to girls who want to play 
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rugby is that there is no girls’ team. The same logic applies to Women’s Studies programs of 
which there are over 400 in America compared to perhaps 5 Men’s Studies programs. 

The discrimination in higher education is depriving male students and male alumni of an 
equal educational opportunity as compared with females. Men, the ones most likely to take 
courses providing contrary perspectives to Feminist Women’s Studies programs, have no 
opportunity to do so. 

For example, at Columbia University, there are no programs that provide males, a 
minority at the college, the opportunities to nurture their talents as females have in the Women’s 
Studies program because there is no Men’s Studies program. 

Women’s Studies programs with all their incidences of benefits give females a 
competitive advantage over males in education, the work place, the courts, the culture, and 
society as a whole. Cf In re U.S. Catholic Conference, 885 F.2d 1020, 1028-31 (2d Cir. 
1989)(citations omitted). 

Men have no problem competing on an even playing field with girls, but Woman’s 
Studies unfairly tilts the field in favor of females, which is the only way they can beat a guy 
unless it’s in the area of T & A. 

“Fairness in individual competition for opportunities ... is a widely cherished American 
ethic. Indeed, in a broader sense, an underlying assumption of the rule of law is the worthiness 
of a system of justice based on fairness to the individual.” Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

New York State and college Feminist policies simply treat males unfairly, which is a 
discriminatory impact. See International Broth, of Teamsters v. U.S., 431 U.S. 324, 335 n. 15 
(1977). Equal protection under the Fifth and 14 th Amendments do not pennit programs with a 
discriminatory impact that are motivated in part by ill will toward a particular sex. 

Sure men can take Women’s Studies courses, but it is of no benefit to them; just like a 
girl taking a male sport—she’ll spend her time on the bench. In a Women’s Studies program, the 
guy will spend his time being walked over by the girls in the class and the teacher as a result of 
the institutionalized ill will toward men. 

Slamming the door in a person’s face is not the only way to keep him out. Another way 
is to make the environment within so hostile, traducing, and demeaning that it will deter his 
entrance. Women’s Studies programs do not bar males from participating, but the opprobrious 
treatment males receive, the belligerence of castigations, the collective guilt heaped on them, and 
the denial to males of similar perks given females effectively locks the gates to all men but a 
few. 

Separate but equal 

Male athletic programs are geared toward benefiting men while Women’s Studies 
programs are geared toward benefiting females with Feminist ideology, strategy, tactics, and 
training for exploiting the modern-day social bias against men. See Equity for Women in the 
1990s, New York State Regents Policy and Action Plan (1993). 

Science and even the courts recognize that fundamental differences exist between the 
sexes. United States v. Virginia, 518 U.S. 515, 533 (1996). Just as the physical differences 
between males and females allow for the constitutionality of separate but equal sports teams 
under Title IX, 34 C.F.R. 106.34(a)(1), so also should the mental differences that stem from 
those physical differences require separate but equal gender studies. Following New York 


105 



State’s requirements presented in Equity for Women in the 1990s, Columbia University and other 
colleges’ Women’s Studies programs are built on the psychology of females in the same way the 
University’s football program is built on the physical make-up of males. 

Women’s Studies programs use practices that benefit females with support, recruitment, 
and promotion; use teaching strategies that accommodate female learning patterns and leadership 
style; and institute the promotion of female friendly strategies. Equity for Women in the 1990s, 
pp. 2, 4, 8-10. If there are female friendly strategies, then logically there are male friendly 
strategies that could be used in Men’s Studies programs. 

The success of New York State and colleges psychologically tuning Women’s Studies to 
females is indicated by the disproportional number of females and female teachers in the 
programs; females receiving financial support; female and Feminist organization networking 
contacts; career placements of females; and a curriculum focused on feminine needs and 
problems. 

New York colleges also have sports programs geared toward females to balance off those 
for males, so it is only fair that colleges provide a gender studies program built on the different 
psychological make-up of males. Without a Men’s Studies program, the sexes are treated 
unequally, which is an inequity that contributes to unequal career opportunities later on. 

For example, men have a disproportionate share of the dangerous jobs, are frequently 
overqualified for their work, and do not get the same economic return per unit of time or unit of 
risk from their education as females. This disparity is harmful to individuals and to society. 

Men often find it difficult to provide for their families. Their opportunities are curtailed; and the 
nation, competing in the global marketplace, is deprived of much valuable talent. 

Women’s Studies programs give female students and female alumni an exclusive 
opportunity over their male competitors in the University and society by using federal and state 
resources to give girls a leg up over guys. A program from the male point-of-view would enable 
males to develop their abilities and skills for battling effectively in the ever-present “gender 
wars” raging in this society. 

Impact of Women’s Studies 

The excuses for violating the rights of guys throughout society largely come from 
research conducted in Women’s Studies programs. For example, Women’s Studies support 
punishing men for speaking as they will and acting as they chose even when such actions do not 
violate any laws. 

Women’s Studies programs influence how people think, believe, and behave in a manner 
that leads to the violation of the rights of the minority—men. 

Women’s Studies preach a dogma rooted in the hatred and demonization of men. It 
depicts men as responsible for the world’s evils from which the world can be delivered by simply 
filling positions of prestige and influence with females or androgynies. 

Women’s Studies have turned America’s colleges into a breeding ground for the Feminist 
hatred of men. They’ve become boot camps for violating the rights of men in a society biased 
against men. Women’s Studies programs turn out Feminist stonn-troopers that go forth 
perverting American ideals, the rule of law, the Constitution, and destroying men with impunity. 

The programs use lawyers and Feminist activists that teach females how to use tears, 
tantrums, fraud, threats of an unjust legal system, and, for the good looking ones, sex, to take 
advantage of men and any institution that involves men in order to get what they don’t deserve. 
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The aim of Women’s Studies is not equality, but to create and perpetuate a legal, social, 
and economic substratum occupied by men toiling in a Fritz Lang “Metropolis” like underworld. 

The programs are trying to do the same thing that the Commies did in Russia—socially 
re-engineer men. Just look at the harm that red lunacy caused. 

Recruitment & Networking 

Woman’s Studies programs function as Feminist recruitment and networking centers. 
Girls in the program have an inside track to jobs in academia, government, media, business, and 
nonprofit groups through Feminists already in positions in those fields. The Feminists in those 
fields are not about to hire men, while the men in those fields so fear the Feminists that they will 
generally hire a girl over a guy. 

Training 

Woman’s Studies programs train a large network of acolytes to transform American 
institutions according to strict Feminist specifications. The programs provide practical training 
for Feminists to 

1. obtain and use government tax dollars to rig the judicial system against men through 
VAWA indoctrination training programs; 

2. exploit a court system biased against men through fraudulent sexual harassment suits 
and false accusations of domestic mistreatment to obtain custody, child support, and put a man in 
jail; 

3. sway the media into reporting only the evils of men but only the good of females; 

4. use government tax dollars for Feminist tax exempt nonprofit organizations, which 
frees up private money for Feminist lobbying and political action committees. 

Murder and perjury 

Women’s Studies aid and abet murder by providing fatuous excuses for such. For 
example: 

“Oh you were too lazy to go to the corner drug store to buy a contraceptive—abort.” 

“That baby is too much work—throw it in the garbage.” 

“Young sons don’t listen—drown them.” 

“You found a new boyfriend, want a new husband—kill the old.” 

Where do you think all those lunatic female syndromes come from? Women’s Studies 
voodoo them up giving females carte blanche to do whatever their irrational whims tell them, 
regardless of ethics or the law: 

1. A girl wants to murder her husband and get away with it; Women’s Studies pull out of 
the hat the phony psychological “Battered Spouse” syndrome. 

2. A female wants to disappear the baby she just had because he’s too much work and 
she’ll have to cut back on her partying, Women’s Studies programs magic up another fraudulent 
psychological get-out-of-jail-free syndrome, “Postpartum Depression.” 

3. A girl wants to lie to the court about who the real father of her child is, about her 
boyfriend mistreating her, about her husband abusing his children, about some guy raping her 
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because when she sobered up she had second thoughts—no problem. Women’s Studies schizoid 
paradigm of females as strong and independent when they want something they can’t handle and 
victims when they screw up will avoid any prosecutions for perjury, because Women’s Studies 
says it’s really the guy’s fault for feminine evil. 

Ms. -Information 

Woman’s Studies provide a body of shyster scholarship that universities foist on 
America as proven truths. The concepts are largely false and misleading, but no one outside of 
academia has the time to show them for the feminine deception they are. For instance, girls 
make less than guys, guys own most of the assets in America, guys kill more human beings than 
girls, fewer tax dollars are spent on girls’ health problems, girls shouldn’t have to register for the 
draft, girls are strong and independent persons—if so, let them register for the draft. 

Ever take a Women’s Studies course? 

No, I’m not that masochistic, but I’ve talked to a number of guys who have. What a 
horror they went through. 

Why sue Women’s Studies at Columbia University? 

As an alumnus of Columbia University, I tried to find courses to audit that would provide 
information and arguments to help me expose the duplicity the Feminists use to do evil to men. I 
went seeking the truth at Columbia but found none—only the one-sided, deceitful, irrational 
belief system of Feminism. But if I had found the other side, there would have been no lawsuit. 

Also, to plunge a knife into the heart of darkness of Feminazism. 


Money 


If I had enough money, I could beat the Feminazis. I wouldn’t win most of the cases, but 
enough to mortally wound them. But I’m broke. 

Half my assets disappeared in the dot-com bubble thanks to my crooked female 
stockbroker at Salomon Smith Barney, and the other half went to fighting against the Feminazis, 
including those who violated my rights in helping my ex-wife, the Russian mafia prostitute and 
former mistress to a Chechen warlord, remain in the U.S. making lots of money illegally, 
laundering it, and evading taxes. 

“Money is great, but sometimes a guy just gets pretty damn sore and money doesn’t 
matter anymore.” Mike Hammer. 

Money often interferes with higher pursuits. 

Girls always cost guys money. It’s a fundamental law of the universe. 

Some people will do anything for money; others will do anything for justice. 

Mother Nature 


“Mother nature cannot be fooled.” Richard Feyman. 

The fruit of young girls will always strive to find that connection with a man, not an 
androgyny. 
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The Feminists’ war against 6 million years of evolution is doom to failure—eventually. 
But like religious fanatics, they’ll cause a lot of harm in the meantime. 

From 1900 to 1950 the male/female ratio in the U.S. was above 100%, but since 1950, 
it’s been in the lower 90% category—something’s wrong. 

Motivation to Fight the Feminazis 

Justice! But I’ll settle for vengeance. 

So that, “They’ll read in their papers . . . that [I] smashed a bad law. . . . made it a joke.” 
Inherit the Wind , Act III, Henry Drummond. 

Maybe I’m just suffering from PMS—persecuted male syndrome. 

If females can have all these lunatic syndromes to excuse murdering the unborn, 
newborns, kids, boyfriends, and husbands, than I can have one to excuse me for fighting for my 
rights. 

There’s a lot of fun in fighting the Feminazis and it is almost as interesting as the anti- 
Vietnam War movement. 

What started you on your anti-Feminist crusade? 

Why, I married a Russian mafia prostitute who was a fonner mistress to a Chechen 
warlord, of course. I didn’t know it at the time while working in Russia because my mind was so 
clouded by the drugs she was secretly feeding me. After bringing her to America, I realized she 
had used and tricked me, so I tried to fine some justice. But the courts treated her like a saint 
because the Feminists had infested them or made judges fearful to do justice for any a man. As 
for the immigration system, the Feminists had so emasculated it that after finding she committed 
marriage fraud—a crime, she’s still here over eight years later continuing her nefarious activities. 

My ex-wife, the Ho, as my friends and I affectionately call her, secretly fed me drugs 
without knowing or caring whether I was allergic to them or what my tolerance level was. If 
something had happened to me, she would have told the Russian or New York police with the 
tears she can cry at will, “Oh you know these men with their drugs. I told him to stop, but he 
wouldn’t listen.” To females like her, such evil is justified. No wonder she’s a practitioner of 
black magic and a devotee of the anti-Christ. It’s not for nothing that the Bible depicts such 
females as doing the Devil’s bidding. 

Feminism started making the rounds when I was in collage, but I didn’t make up my 
mind about it until the Feminists started plastering signs around campus saying, “It’s not your 
heart he’s after.” What hypocrisy. It could just as well be said, “It’s not your heart she’s after 
but your wallet.” At least guys are driven by Mother Nature, but with the females, it’s greed. 
That’s when I decided the Feminists were just another special interest group like the oil and gas 
lobby of the 1960s. 

My Jihada against them, however, did not start until the Edgar Allan Poe tale of horror I 
went through in fighting for my rights against my ex-wife, her profit driven divorce lawyer, and 
Feminist advocates. 

American law enforcement agencies and courts largely ignored or stepped on my rights 
in order to follow the Feminazi rule of “punish the man, leave the girl alone,” for example: 

• A lesbian-Feminist divorce judge forced my attorney into lying to me in order to prevent 

an annulment based on my ex-wife’s prostitution activities. 
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• When entering the country from overseas, Customs detained and interrogated me because 
of a fraudulent Temporary Restraining Order my ex-wife took out against me which had 
been dismissed the previous year. Customs didn’t treat me like a terrorist, however, 
because terrorists enter the country freely. 

• The F.B.I., after tracking down the goon that my ex-wife used to threaten me a few times, 
refused to do anything because they were afraid of upsetting him and infringing his 
privacy rights. The agent warned me not to open my door to anyone I didn’t know, duh, I 
live in NYC, and be careful out in public. He also said not to contact the F.B.I. again 
because it wasn’t an investigative organization. So then what does the “I” stand for— 
idiots? 

• The F.B.I., after testing the narcotics my ex-wife secretly fed me, refused to tell me what 
they were. 

• On the other hand, my ex-wife falsely swore to being a U.S. citizen when she registered 
to vote—that’s a federal and state felony. The New York City Board of Elections 
referred her crimes to the U.S. Attorney for the Eastern District of N.Y. and the District 
Attorney for Queens but in accordance with Feminism nothing happened because she’s a 
girl and an alien. What do you think happens to me if I commit a federal and state 
felony? 

• The F.B.I. ran me out of Milwaukee when I was investigating a Russian couple that 
operated one of Southern Russia’s premier call-girl operations. The couple had 
apparently expanded their operations to Milwaukee and were defendants in a Racketeer 
Influenced Corrupt Organization (“RICO”) suit I brought against my ex-wife and her 
Russian and Chechen mafia associates. The F.B.I. arranged for a female associate of the 
couple to file a complaint with the local police that I was “harassing” her—typical 
Feminist tactic and he. The police then threatened me with arrest, which effectively 
ended my investigation, since contacting any other potential witnesses against the couple 
would result in the F.B.I. telling them to also falsely accuse me of harassment. 

• As for the RICO case, the federal judges, which included Justice Sonia Sotomayor when 
in the Second Circuit, threw it out by doing what “activist” judges always do—rewrite 
the law passed by Congress so as to reach a result consistent with Feminism. 

The story behind the RICO case can be thought of as an Edward R. Murrow little picture 
of how the Russian and Chechen mafias expanded their sex industry into the U.S. with the tacit 
assistance of the Feminists and Feminist thinking courts and U.S. law enforcement agencies. 

The full story is at www.Been-Scammed.com. 

The following is a summary: 

While managing a private detective agency in Russia, I met and married this 6’ 1”, vat- 
dyed blonde with grey-blue wolf eyes. Brought her to NYC where she started stripping at Flash 
Dancers—that was a tip off even for me. With the aid of Russian Military Intelligence, her 
diary, my Russian lawyers in Moscow and Krasnodar, private detectives in Cyprus and Mexico 
City, and a bunch of interviews conducted by me, I found out she was a prostitute, a former 
mistress to a Chechen warlord, a drug smuggler, a money launderer, and had married me for a 
green card. So I kicked the slut out of my apartment. 

Since the marriage did not last two years, the Immigration and Naturalization Service 
(now USCIS) would start deportation proceedings against her unless I committed perjury by 
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saying we were still happily married and agreed to sponsor her for a green card. Naturally, she 
and her immigration lawyer tried to get me to perjure myself and sponsor her. I declined their 
offer. That left her the Violence Against Women Act (“VAWA”), written by the Feminists, as 
her best hope for a green card. 

VAWA requires an alien spouse in my ex-wife’s position to claim abuse in order to 
receive a green card without her American husband sponsoring her. See VA WA below. 

Homeland Security detennines whether the American husband committed abuse based solely on 
information provided by the alien wife, her lawyer (paid for by the federal government) and her 
Feminist advocate (paid for by the federal government). Any information from the husband that 
he didn’t do what he’s accused of doing is thrown in the garbage. 

It helps under VAWA for an alien to file false police complaints and acquire an ex parte 
(that means the husband is not present) restraining order in state court against the husband. 
Homeland Security accepts such documents as proof positive of the husband committing abuse 
even though the police and courts latter conclude there was no basis to the accusations. 

My ex-wife and her immigration lawyer filed a complaint of extortion against me with 
the police and obtained an ex parte temporary restraining order (“TRO”) from the Queens 
Family Court by claiming I threatened her with a gun and a knife and bruised her arm. It didn’t 
matter that she was the one who came at me with a knife twice and the bruise on her arm was 
from my taking the knife away from her on one such occasion. The gun and knife allegations 
against me along with the extortion were pure fantasies. But in Feminarchy America, all of it 
meant an evil man was harming an innocent female. 

In response, I filed for an annulment/divorce, and tried to obtain a temporary restraining 
order against her based on her threats to use her Russian and Chechen crime associates to do me 
hann. The Feminist judge and her female clerk in the Queens Family Court laughed at me. A 
Russian mafia-moll gets a TRO based on lies and I get derision. 

To prove my annulment and divorce actions, I went to my ex-wife’s hometown of 
Krasnodar, Russia looking for evidence. 8 Sounds logical, after all that’s where she started out as 
a prostitute, and since New York didn’t have no-fault divorce at the time, the evidence would 
help either for an annulment or a divorce. My going to Krasnodar, however, prodded the 
detective bureau of the 114 th Precinct in Astoria, Queens to try to arrest me for violating the 
TRO. 

Where did those idiots expect me to go for evidence—Buffalo? What alleged danger was 
she in by my questioning her friends, neighbors, former criminal associates, former professors, 
and sex customers in Krasnodar when she was 5,000 miles away in NYC? If anyone was in 
danger, it was me. A couple of Russian military intelligence guys told me to be careful in 
Krasnodar. As it turned out, the witnesses I found in Krasnodar were the ones in danger and 
subsequently threatened into silence. Even my Krasnodar lawyer’s children were threatened by 
my ex-wife’s Chechen gangster associates. 

Thanks to a good male lawyer, the detectives at the 114 th never arrested me because they 
had nothing to go on. The TRO against me had been dismissed for my ex-wife’s failure to 
prosecute because all she needed for VAWA was that she had gotten a TRO. 

Over a year after the dismissal of the TRO when re-entering this country from overseas, 
my name came up on Customs’ watch list. Customs detained me for questioning because of the 
dismissed TRO. Customs doesn’t detain terrorists and repeat criminal offenders, but a citizen 
man, falsely accused by an alien Russian mafia prostitute, is pulled aside for questioning. Then 


s Krasnodar is a city of one million near the Black Sea and about 300 miles from Chechnya. 
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again maybe they thought me a potential threat to Feminarchy America—hope I can prove them 
right. 


My first divorce lawyer, a female, treated me as though I was the culprit and there was 
something wrong with my wanting my wife to be faithful—’’controlling” the lawyer called it—I 
fired her. 

My wife’s attorney, probably paid for by the Department of Justice Office Against 
Violence to Women, tried to coerce me into not going to trial by charging me with the usual 
Feminist false accusations of battery. He claimed to have evidence, but he never produced it 
because he was lying. That was a violation of the attorney Disciplinary Rules, so I filed a 
complaint against him. The Disciplinary Committee, pretty much run by Feminists, did nothing. 

My second lawyer, an androgyny, sold me out when the lesbian judge leaned on him not 
to go to trail. He agreed to a settlement without my okay. I wasn’t even in the room at the time 
because the lesbian judge told me to step outside. My lawyer lied to me about making any 
agreement, and as a result, I didn’t find out about it until a couple of months later. I fired him, 
and complained to the lesbian judge who said I could make a motion to rescind my lawyer’s 
agreement but it most likely wouldn’t succeed—Feminist justice. 

Before I decided on whether to make the motion, I started receiving threats from some 
Russian mobster working for my ex-wife. His first threat told me not to make a motion to re¬ 
open my prior lawyer’s agreement, which I wasn’t going to do anyway, since it would have been 
a futile act given the Feminist judge. So, the marriage was legally over, but not the war. 

My next move was to file a complaint against my sell-out attorney with the Disciplinary 
Committee, which dismissed the complaint because of lack of evidence even though I had a 
witness to my attorney lying to me that there was no settlement. The witness was an attorney 
who graduated Harvard Law School, but the Disciplinary Committee refused to interview him. 

The threats from the Russian mobster started up again, this time telling me to stop 
providing the Immigration Division of the U.S. Embassy in Moscow with information on my ex- 
wife who the Embassy was investigating for possible deportation. I went to my local police, who 
laughed at me and did nothing, then to the FBI which found out who was making the threats but 
refused to tell me. 

In the Manhattan Family Court, I filed for a restraining order against my ex-wife and her 
unknown gangster friend. The Feminist female judge refused to allow me discovery to find out 
who the threatening mobster was. 

So, I filed a civil Racketeer Influenced Corrupt Organization (“RICO”) case against my 
ex-wife for which the Office of Violence Against Women did not pay her legal fees and against 
her Russian and Chechen mafia associates, her attorney for which his lawyer’s insurance policy 
did not cover, and Flash Dancers where she stripped. My ex-wife and her attorney had to pay 
out of their own pockets for their own defenses—ain’t that a shame. I received another threat— 
so what. 

The RICO complaint was nearly a hundred pages long. What do you expect? The main 
characters were a Russian slut, strip clubs, gangsters, and a law firm that makes money keeping 
Russian prostitutes in America. There’s bound to be a lot of illegalities going on. 

The Russian and Chechen mobs, which often work together, are different from the 
Italian one. It’s almost as though the Russians and Chechens have an organized crime gene that 
turns on whenever two or more of them have the opportunity to make money violating the law. 
The entire former Soviet Union is essentially a land of RICOs. 
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I went to Milwaukee to investigate two of the Russian mafia defendants, a husband and 
wife team that ran the premier modeling and call girl ring in Krasnodar. The FBI basically ran 
me out of town by manipulating the local police into threatening me with arrest. 

The RICO case was dismissed. 10% of federal cases are dismissed, but 65-70% of civil 
RICO cases are dismissed. I appealed, and the panel of Second Circuit judges, headed by Sonia 
Sotomayor, upheld the dismissal. Next I petitioned the U.S. Supreme Court to hear an appeal but 
it didn’t want anything to do with it. See Den Hollander v. Flash Dancers Topless Club, 173 
Fed.Appx. 15 (2d Cir. 2006)(Sotomayor), cert, denied 549 U.S. 829. 

The federal courts dismissed my RICO suit against the Russian and Chechen mafias and 
my ex-wife, an associate of both, most likely because she was an alien girl and I an American 
man. 

Just switch the sexes. Image I was a female and my ex-wife an ex-husband who made 
lots of money for the Russian and Chechen mobs by pimping, laundering money, and smuggling 
drugs. Do you think the courts would have done something then? 

My ex-wife would follow a dollar to hell, and violate plenty of laws doing so. Yet 
government institutions, state and federal, laughed at me, refused to meet their responsibilities, 
ignored the law, and threw me out into the street like a bag of garbage. 

On the other hand maybe I’m stuck in Dr. Caligari’s cabinet, just unlucky, or the fates 
hate me. 

Here are some other personal reasons for my fighting the Feminazis, after all the personal 
is political—or is that only when the target is a man. 

Let’s start with the most powerful country in the history of the world trying twice to send 
me half way around that world to use my life to protect rubber trees owned by Firestone in the 
Mekong Delta of Vietnam. At the same time, the other half of my generation, or a good 
percentage of them, were walking around in see-through blouses and mini-skirts having sex 
whenever they wanted while I was dodging the draft. But what I went through was nothing 
compared to other guys in my generation who were dodging bullets. 

Then after beating the draft and the end of one of the longer wars in American history, a 
television news director tells me he couldn’t give me a reporter’s job because I’m not a girl. 

Then after law school, 9 of 10 federal agencies I apply to turned me down. In all nine, 
the hiring decisions were made by girls and most were less prestigious than the job I finally 
obtained with the Treasury Department. 

Why do you try? 

What do you expect, I’m a Libra. I don’t like having my rights violated. I don’t like 
people pushing me around to give girls an advantage they don’t deserve. Especially in a society 
that bends over backwards, or is it forwards, to give females more rights than men. 

If all you do in life is to make yourself safe, then it’s not a life worth living. 

Best not to live a slow and boring life where the furies of regret and dawdling of 
delusions plague the conscious. 

The choice is, as is always the choice, between them and you. What you want to do, and 
what they—all the hypocrites, cowards, and con artists—want you to do in order to serve their 
interests or their perceived interests. 
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If the people of this country want to pump themselves up on psychotropic drugs so they 
can feel good while others violate their rights—that’s their choice. It’s not one I’m going to 
make. 

You’ve got to fight the powers that be because they can and usually do violate your 

rights. 

If I was a cripple, female or gay, you wouldn’t ask me that question. I’m fighting for my 
civil rights. 

I don’t like the hypocrisy of special interest groups that proclaim everyone is equal when 
they really mean the members of that special interest group are more equal than others. 

I’ve had it with Feminazi stupidities, insecurities, incivilities, and malice. I’m tried of 
them venting their vindictive revenge on men. 

I for one will fight the Feminists and their acolytes until my last dollar or my last breath, 
and if there is anything after death, then for eternity. 

Make any money? 

No. I didn’t bring these lawsuit to make money, I brought them out of contempt and 
hatred for the Feminazis, and the climate they’ve created in this country where the standard 
operating procedure is to violate the rights of men. 

Some people will do anything for money, others will do anything for justice. I like to 
think I belong in the latter category. 

How far is anything? 

You’ll know when I get there. 

Didn’t you just have some bad experiences? 

You’re right. But I’m not the exception, rather the norm. 

Let’s start with the Nazi Ho my mother and work our way through all those other sluts up 
to the Commie Ho my ex-wife. 

My mother was a ho, most the girls I went out with were hos, and my ex-wife is a ho. 

It’s hos all the way down. 

Aren’t you out for vengeance—not justice? 

What’s the difference? Look up their meanings in the dictionary. 

Isn ’t this a personal vendetta? 

Absolutely, it’s my personal jihada against the government and Feminists, and I will have 
my justice in this life or the next (to paraphrase a quote from the Gladiator). 

The Edgar Allen Poe Horror of a divorce I went through was caused by the Feminists and 
their control of the government. Sure my ex-wife jeopardized my life, but she’s paid for that— 
RICO legal expenses and public exposure in her hometown that she was prostitute. Besides, I’ll 
be seeing her in hell for Round 2. 
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I’ve lost everything because of the Feminazis and the government treating me as less than 
human. The Feminazis, the courts, and the government can do their worst, it doesn’t matter 
anymore. But I will not be cowed, intimidated, and I intend to go down fighting. I do no wrong, 
but right. 

Movies 


My favorites are Milk Money because it reminded me of when I was a kid, Life Size 
because it reminded me of when I believed the Hollywood illusions about girls, and Constantine 
because it reminds me of where I’m going. 

MR Legal Fund 

MR Legal Fund was a nonprofit corporation to raise money for cases fighting for men’s 
rights. The fund ridiculously failed to raise money, so I closed it down. Guys are even cheaper 
than girls, or they’ve already been bankrupted by one. 

Murder 


Children are defenseless, but not as defenseless as fetuses, or incipient human beings. 
The outrage over the murder of either should be at least equal, but in Feminarchy America, 
outrage is usually reserved for a guy murdering a child. 

Objective 


To go down fighting. 

All I want to do is fight my enemies, and the sooner I make it to the Eight Circle, the 
happier I’ll be. 

When a man has lost everything and there is no justice to be found; he finds himself on 
the road to Elyssian with nothing to lose. 

I’m on my way to the exit. Why should I let anyone tell me what to think, say or how to 
act? Why should I buy into anyone’s self-serving voodoo religion? I intend to do no wrong, but 
right. 

I know what went wrong with my life, and I know why. But there’s nothing I can do 
about that now. So I try to stay focused on the future, and my Don Quixote fight for my rights. 
Everyday reminding myself about what Camus wrote, “There’s a chilled wind blowing from my 
future, leveling out all the ideas that people have tried to foist on me.” 

In this millennium, I’ve learned to fight anyone who violates my rights. Whether I win or 
lose doesn’t matter because I’ll probably get a second shot at them in hell. 

I’m simply trying to be a man. 

Ownership 

If I owned a 1957 red and white DeSoto Fireflite Sportsman convertible with push button 
drive, I wouldn’t want some other guy riding around in it picking up chicks. It’s my car, and it’s 
valuable to me, because it’s hot, and there are so few of them. But there are hundreds of million 
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of hot girls. Why would a guy want to own anyone of them when he can rent dozens? So 
ownership and possessiveness of a girl makes no sense. 

The entire concept of “ownership” of a girl comes from girls thinking they’re more 
valuable than they are—the princess syndrome. 

PAP Girls 


Post athletic prime. 

PBS 


Princess Broadcasting System. Always belittling and blaming men while aggrandizing 
and excusing mediocre females. 

Peace 


“There are other human values besides peace . . . .” Howard Zinn. 

There will never be peace so long as female desires exceed their abilities. 

Police, Lawyers, and Broads 

Police, lawyers, and broads are constitutionally unable to tell the truth. 

Most lawyers don’t advise what’s best for their clients, but what’s easiest for the lawyers. 

You ’re a lawyer? 

I like to think of myself as the exception that proves the rule. 

Political Correctness or Political Correctionalism 


Political Correctness is the new McCarthyism or neo-Bolshevism—they both use the 
same tactics. At their root is the belief that human nature can be altered through coercive power 
of the state. Try wearing a Yamaka in 1930s Germany or a Make America Great Again hat in 
Stalin’s Soviet Union or New York City today. 

The essence of the crime charged by PCers is belief. 

I use the term “political correctionalism” to remind me that the “politically correct” and 
female libbers want to imprison my thoughts, speech, and actions that do not confonn to their 
dogma. 

PC-Feminism is the ideology of genocide against men. 

The term “politically correct” is as ludicrous as “religiously correct.” Don’t forget all the 
lives destroyed by those who thought their religion was the one and only true religion—the 
correct religion. 

If the politically correct had lived in Russia in the early 20 th Century, they would have 
been the kind of apparatchiks that had no qualms about killing a few million kulaks for the good 
of the peasantry. 

Sometimes I make mistakes, but usually the words I use are intentional and based on a 
reason rooted in facts and logic rather than self-serving delusions. 
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“These people don’t think in military ways, so there’s this illusion out there that people 
are basically nice, people are basically kind, if we’re just nice and benevolent to everyone they’ll 
be nice too. They literally don’t have any sense of evil or criminality.” Camille Paglia. 

Politics 


November 9, 2016, Trump wins the presidency—the tide has turned, maybe. Perhaps 
Liberty will walk free for a while. I did volunteer work for Trump’s campaign because I hate 
PC-Feminism more than I hate America. If I had hated America more, I would have worked for 
Hillary’s campaign. 

The personal is not political—it is private, but attacking the personal often gets results. 

“Madam you may vote but at a price, you lose the right to retreat behind a powder-puff or 
a petticoat [or tears].” Inherit the Wind , Act II, Henry Drummond. 

There are 7 million more female voters in America than male, and as we all know, 
politicians are not exactly profiles in courage. So they pander to the majority. 

The pusillanimous politicians have accepted the lie of the evil male and the supposed 
necessity for massive government action against him. In this country the rights of men are 
disregarded by wicked, cruel, and unjust enactments. 

Most politicians are fiends in human shape who pass abominably wicked and unjust laws 
doing what is in their power to destroy confidence in the legislative bodies and to bring 
magistrates, justices, and other officers of the law into disrespect. 

We are plagued by immoral laws, spineless politicians and timid compromisers. 

I listened to the 2012 Republican and Democratic convention speeches about truth, 
honesty, fairness, fidelity, compassion, helpful neighbors, religious principles, good upbringing 
and wondered what dimension were these people from. America is all about lying, cheating, 
stealing and violating someone’s rights—just look at Wall Street and Baseball. 

Various Feminist organizations such as the National Organization of Witches (they don’t 
need costumes on Halloween) and the Feminist Majority run get out the vote campaigns, endorse 
candidates, and their political action committees funnel money to politicians that support their 
agenda of preferential treatment for females. 

After watching the 2008 Democratic Convention, I now know what to expect for the 
second coming. 

When a guy tells’ me he voted for a female, I ask him, “How can you vote for someone 
who doesn’t care what happens to you and most likely would dance on your grave?” 

America is a country of ignorance with not a few of its inhabitants driven by irrational 
beliefs exploited by tearful female politicians. 

“There is only the vaguest connection between the issues debated in an election campaign 
and those ultimately decided by the government.” Howard Zinn 

If a female does not have to register for the draft, then she shouldn’t be the Commander- 
in-Chief. 

Think of all the syndromes that have come up in recent years that allow females to get 
away with murdering their husbands, boyfriends, children, and new born. If you put a female 
into the Presidency, how do you know the next syndrome wouldn’t be: “They offended me, so I 
nuked them!” 
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Power 


Guys have to fight and struggle for power, but girls are born with it. 

As toddlers, then continuing as adolescents, and even adults, girls perfect the art of 
manipulating their fathers with tears, whining, foot-stomping, and screaming tantrums. The 
savvy post-pubescent girl uses these tactics and sex to manipulate the other males in her life. She 
gets free meals, cars, tuition, vacations, homes, and jewelry, which she views as entitlements, by 
raising her hemline, lowering her neckline, shrinking her waistline, and leveling her spine. 

It is females who have colonized men. Men work to provide females with the 
implements that persecute men. Men pay most of the taxes, and that money is used to support a 
government and Feminist organizations that violate the rights of men. 

If girls can argue that various syndromes excuse them of murder and other reprehensible 
deeds, then guys can argue the same syndromes excuse females from holding positions of power 
where they are capable of doing even more harm. 

Most girls are physically afraid of guys, and most guys are emotionally afraid of girls. 

Girls fight using defamation, smears, ad hominems, and sexual lies. A girl’s tongue is 

her gun 

Men’s power has been overt, and has lain primarily in the physical, economic, and 
political realms, while feminine power—fully the equal of men’s, has been covert and has 
operated in the realms of fraud, emotion, and sex. Most, if not all, females intentionally cultivate 
their sexual power to tantalize and influence men. Pick up a copy of Cosmopolitan, a how-to 
manual for worldly females who know what they want, and know how to get it. 

Never satisfied with what they have, today females, through the Feminist belief system, 
are amassing to themselves the traditional realms of male power: politics, business, media, and 
academia. 

American females comprise 54% of the electorate and graduate college 33% more 
frequently than men. 

Predator 


A predator is an animal that destroys another animal. So who is doing more of the 
destroying—Feminazis or men? 

Females have been destroying men for thousands of years, only today it’s organized 
under the banner of Feminism. 

Make no doubt about it. Girls feel great when they ruin a guy’s life and happiest when a 
guy kills himself because of her. It makes them feel powerful. So, if you’re going to check out, 
do what’s logical. 

Princess Syndrome 

American females believe now, more than ever, that they are princesses. They think: “I 
move for nobody, I say excuse me to no one, get out of my way, do what I say, and make it 
quick!” 

All girls today think they’re princesses. The problem is that they’ve convinced the 
government to use force to convince guys when guys know girls are really hos. 
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During the middle ages, a guy wouldn’t dare mock or insult or raise his voice to a 
princess, and that’s what the Feminazis Princesses want today—a return to yester-century. 

Look at all those fat, faded, greedy females who think that because of their sex they 
deserve to be treated like princesses. 

W.A.W. does not mean “women are wonderful” but that “women are wrong.” 

There is nothing special about girls that deserves enthronement on a pedestal, unless 
they’re young, good looking, and removing their clothes. 

Girls simply believe that because they were born females, they are excused from civilized 
conduct. The only way to deal with their uncivilized behavior is to not yield them the right of 
way or the wrong of way. 

Today, enforced by the delusions of Feminism, girls believe they are pedestal princesses. 
For example, I played an old boys rugby game. I like to call it an alumni rugby game, since it 
feeds my delusion of youthfulness. Anyway, I injured my knee, no big deal, just had to hobble 
around with a cane for a while. On my way home from my day job—that’s the one that pays, 
during rush-hour, I was hustling to keep up with the crowd. A subway train pulls in and 
everyone is piling into the car except this prima donna in front of me. You know the kind, a 
young female who thinks she was born a princess, won’t move for anybody, walking slow, 
thinking she’s doing everyone a favor by giving them time to look at her. Okay, if she’s going to 
be inconsiderate, I assumed her foot in a flimsy pump was part of the platform and planted my 
cane on her toes as I moved around her. 

Princess Syndrome Multiple Choice Test 

All the following are multiple-choice answers, (a) for male, (b) for female: 

• You’re sitting in a subway car, and there’s about a foot of space between you and the 
person next to you. Someone with a two-foot wide rear-end shoehorns that rear-end into 
the one foot space. Is that person (a) male or (b) female? 

• A person is walking fast in your direction, swinging their arms, you move halfway to 
make some room, but the other person who sees you doesn’t move at all. Is that person 
(a) male or (b) female? 

• The subway stairs are crowded and people are moving very slowly because someone has 
stopped in the middle of the stairs to talk on a cell phone or text a message. Is that person 
(a) male or (b) female? 

• You’re in a rush and trying to pass a person on the left; the person’s peripheral vision 
sees you but refuses to give you any room to get by. Is that person (a) male or (b) 
female? 

• Someone cuts in line at the deli-counter, and when you tell that person that there is a line, 
the person gets snotty and belligerent. Is that person (a) male or (b) female? 

• Someone asks you for assistance connected with your occupation; you give it, and the 
person never says “thank-you” or repays the favor. Is that person (a) male or (b) female? 

• On a crowded stairway, someone is holding the hand of a small child as the child slowly 
tries to climb the stairs. The person is capable of carrying the child but refuses. Is that 
person (a) male or (b) female? 

• It’s rush hour, a lot of commuters just exited a train and are heading for a stairwell to 
transfer to another train. A person is standing inside of the entrance to the stairwell not 
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doing anything other than making it difficult for the crowd to enter. The person does not 
move and is oblivious to the crowd trying to enter the stairwell. Is that person (a) male or 
(b) female? 

• Rush hour and people are moving in one direction; suddenly, someone stops and turns to 
go in the other direction. Is that person (a) male or (b) female? 

• Rush hour again and at the top of the stairs of an entrance to the subway an overweight 
person, taking up nearly half the width of the stairs, just stands there shuffling through 
the songs carried on an iPod. Is that person (a) male or (b) female? 

• You’re walking along and someone steps on your heel causing you to lose your shoe and 
that person fails to say “excuse me.” Is that person (a) male or (b) female? 

• Two people are conversing on the stairs that exit from the subway. They are oblivious to 
the crowd trying to get by. Are they (a) male or (b) female? 

• An old guy hobbles on to a bus using a cane. There are no seats because many of the 
seats are occupied by young people. No one gets up to give the guy a seat. Are they (a) 
male or (b) female? 

• You’re sitting in the law library working on the computer with your papers right next to 
you on your section of a long desk that is shared with another computer. Someone goes 
to use the other computer and plops down right on your papers a Gucci bag. Is that 
person (a) male or (b) female? 

• You’re sitting in a bus in a seat facing the middle aisle. A person gets on the bus carrying 
a bag. The bus is not crowded. The person walks by you hitting your knee with the bag 
and doesn’t stop to apologize. Is that person (a) male or (b) female? 

• A person is sitting in a crowded subway with their legs crossed so that one of their filthy 
feet is protruding into the center aisle where people are standing or moving toward a 
space to stand and trying to avoid the filthy feet from rubbing against their clothes. Is 
that person (a) male or (b) female? 

• Rush hour and there’s a long line getting on the bus. One person stops at the toll machine 
to look for a metro card—holding up the entire line. Is that person (a) male or (b) 
female? 

• Rush hour and there’s a long line getting on the bus. One person steps out of line to let 
others go ahead while that person looks for a metro card. Is that person (a) male or (b) 
female? 

Problem 


Let’s face it. The PC-Feminists are making life a hell on earth for most members of both 

sexes. 

The problem is immoral laws enacted by spineless politicians thanks to the female hatred 
of men and their sycophantic beaus.. 

Manhood is in serious jeopardy in America. Our society is moving toward two societies, 
one male, one female—separate and unequal. 

It’s a modern-day witch-hunt. Only today the witches are doing the hunting. 

Girls get guys to do something stupid, then other guys end up fighting the guys who 
did something stupid when they should fight the girls. The girls sit on the side lines laughing, 
just as when some high school tart intentionally causes a fight between two suitors. 
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A tyranny has spread across this land that violates the rights of men with impunity and 
exalts feminine evil as the social good. 

Self-righteous, greedy, PC-Feminist zealots, intent on advancing a worldview antithetical 
to the one on which this nation was founded, have succeeded in fomenting a revolution. And 
that revolution amounts to a campaign against masculinity, maleness, boys, and men. 

Promiscuity 

Guys cheat because girls do. 

The Kennedys did it, why can’t I? 

Only the genes of the promiscuous survive. 

Researchers no longer believe that females were historically deterred from cheating 
because they had more to lose than a male if caught. Such only inspired females to perfect the 
art of secrecy and deception as they persistently snuck off in search of stronger genes, better 
feeding grounds, fall back providers, and protectors. 

In 1999, a questionnaire in Britain found that most females tended to be unfaithful to 
their long-tenn partners around the time of the month that they were most fertile. Statistics 
showing that a significant percentage of children were not fathered by a girl’s long-term partner 
exposes the myth of female monogamy and destroys the assumption that women are biologically 
driven to single-mate bliss. 

Researchers at St. Andrew’s University in Scotland concluded that females seem to 
desire different types of men at different times of the month. When they are most likely to 
conceive, they are attracted to men who have very masculine features, those who are intelligent, 
athletic, and rational, while preferring more feminine men when they are not ovulating. The 
researchers suggested that females may subconsciously feel that athletic, smart he-men make a 
better biological contribution to a baby, but softer features may signal a better father and 
someone more likely to accede to their wishes. 

When humans lived in tribes, protein from meat was crucial for survival. Men provided 
the protein from hunting and females the other nutrients from gathering. Hunting was a high risk 
occupation, so a smart girl would hedge her bets by becoming a “special friend” or “good friend” 
with other guys in case her main beau did not survive. Now guys may not be too bright when it 
comes to pretty young things, but they always know when a girl is cheating. So they cheat too. 

It is more likely that the genes of cheating girls and guys will pass down to future generations 
than the genes of humans who are faithful. So today, we are all the descendants of tarts and 
playboys, and carry the same proclivity for promiscuity. 

Prostitution 


Despite the Feminazis’ efforts to make prostitution respectable by replacing the tenns ho, 
whore, hooker, and slut with “sex worker” or “businesswoman,” prostitutes still spread diseases, 
which increases the premiums for health insurance for everyone; engage in economic frauds 
against businesses that recoup their loses by raising prices to all consumers; and on finding a rich 
guy, turn into self-righteous puritans annoying everyone with their new found morality. 

The Feminazis also argue that prostitutes are forced into selling sex because they need the 
money. Baloney, they just want easy money. Those hos should try hard work for a change. 
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Romance as depicted in all those moon, June, swoon, love tunes, sonatas, books, and 
Hollywood movies are about nothing more than prostitution—girls trading sexual favors for 
material value. 

Publicity 

Didn’t you bring the anti-Feminist cases just to get 15 minutes offame? 

15 minutes! I thought it was only 15 seconds. If I had known that, I would’ve brought 
the lawsuits years ago. 

You just want attention ? 

Right, I thoroughly enjoy being pilloried by public opinion. 

Actually, I’m loving it: Moochie versus City Hall. The only problem is making enough 
money to finish my Jihada—that’s Jihad with an “a”. 

RDH.com is an exercise in vanity. [If female interviewer] You know about that don’t 

you? 

[Colbert Report] If you’re unable to laugh at yourself, then you’re no longer human. 

If a man can’t laugh at himself, then he’s turned into a girl. 

Besides, it’s important to be the one that laughs last. 

Are you a celebrity? 

Just a fool with a loud mouth. 

Just a juvenile delinquent who never grew up and for some reason the media let me rant 
over the airwaves for a few years. 

I have a little bit of notoriety, but not enough to attract the groupies while too much for 
the good girls—if there are any of them left. 

Rape 


It’s not a rape-culture but a hook-up culture. Girls, however, often have second thoughts 
when they wake up in the morning, so to justify their stupidity, they call it rape. 

Rape is not only foisting one’s sexual desires on another without that person’s consent 
but also pillaging and plundering—the specialty of many females. American Heritage 
Dictionary. 

Girls raping guys. 

Girls pillage and plunder a guy in two ways: (1) maternity frauds where they lie about 
being on a contraceptive or unable to conceive, or (2) paternity fraud where they lie about who is 
the biological father, of course, sometimes they are such tramps that they don’t know who is the 
real father. In the U.S., 30% of the non-custodial fathers are paying for children who are not 
theirs. WorldNetDaily, February 18,2006. 
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Feminine Reproduction Fraud (“FRF”) is an extremely serious and harmful crime. When 
a female forces her reproductive capacity on a guy by fraud, it is rape, just as when a male 
physically forces his reproductive capacity on a female. But Feminazis try to lessen the offense 
by girls simply because the perpetrator happens to be a female. The only difference between the 
two is the means that a particular sex uses to get what they want. It does not matter whether the 
means is by fraud or physical force because the act egregiously harms another human being. 

Both have their associational, privacy, and economic rights violated. But men no longer have 
rights in America, so they are actually forced by government to pay their own rapists for the acts 
the rapists committed. 

The magazine That’s Life! polled 5,000 females and asked them if they would lie to get 
pregnant. 42% of the females said yes. Imagine how many really would. 

The vast majority of illegitimacy is actually predatory reproduction by females for 
income or to control a man. 

Duped dads deserve legal redress to protect themselves against maternity and paternity 
fraud. If a female lies to a man about her reproductive capacity to become pregnant, then takes 
his money or extorts him into marrying her; or if she tricks a guy into raising a baby not his own, 
sacrificing years of his life into an endeavor based on a falsehood, she should go to prison for 
decades or life. 

Michael Gilding, sociology professor at Swinburne University in Australia, reviewed 
studies from around the world, and concluded that 1-3% of children were fathered by someone 
other than the man who believes he’s the daddy. Four million children are born in the United 
States each year, so using the mid-range 2% figure, that means 80,000 men become victims of 
paternity fraud every year. That’s 80,000 rapes a year just for paternity fraud compared to 
95,000 rapes of females. Factoring in maternity fraud, girls rape more guys than vice versa. 

The American Association of Blood Banks reports that 30 per cent of men who suspect 
they are not biological fathers are right. In the United Kingdom, one in six men who took a 
DNA test to challenge claims by females that they were the fathers of their children were not. 

Even when the husband finds out the child is not his own and divorces his whoring wife, 
the courts in over 30 states still require him to support the child that’s not his. Those states rely 
on a 500-year-old English common law doctrine, which holds that a married man is always 
legally presumed to be the father of a child born during the marriage. Men are routinely forced 
to pay tens of thousands of dollars in child support, even after DNA tests prove they are not the 
biological fathers. 

Guys allegedly raping girls. 

The problem with the laws that protect females from rape and sexual harassment is that 
they rest on a false assumption that females who claim to be victims are almost always telling the 
truth. 

A longitudinal study conducted by Professor Eugene Kanin concluded that over a period 
of nine years, 41% of rape allegations studied were fraudulent, concocted by the alleged victim 
to either create an alibi, seek attention and sympathy, or to seek revenge. 

There is also the McDowell Study cited by Warren Farrell in The Myth of Male Power, 
which concluded that of 1,218 reported rapes on Air Force Bases around the world, 45% were 
discovered to be fraudulent. 
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According to a nine-year study conducted by fonner Purdue sociologist Eugene J. Kanin, 
in over 40 percent of the rape cases against men that were reviewed, the girls eventually admitted 
that no rape had occurred. Archives of Sexual Behavior, Vol. 23, No. 1, 1994. Kanin also 
studied rape allegations in two large Midwestern universities and found that 50 percent of the 
allegations were recanted by the accuser. He also found that most of the false accusers were 
motivated by a need to compensate for feelings of guilt or shame or a desire for revenge; that is, 
the tart had second thoughts when she woke up from her drunk the night before, or the guy didn’t 
call her back. It is true, of course, that not every accuser who recants had accused falsely. But it 
is also true that some who do not recant were not telling the truth. 

80% of rape allegations in the United Kingdom are false, but the government still bases 
the number of rapes on just allegations that are then multiplied by a factor of 10 based on an 
unsubstantiated belief that only 1 in 10 alleged rapes are reported. So if there are two rapes, 
there will be allegations of 10 rapes and the U.K. government will report that there were 100 
rapes—must be female math. 

A Washington Post investigation of rape reports in seven Virginia and Maryland counties 
in 1990 and 1991 found that nearly one in four were unfounded. 

According to a 1996 Department of Justice Report, of the roughly 10,000 sexual assault 
cases analyzed with DNA evidence over the previous seven years, 2,000 excluded the primary 
suspect, and another 2,000 were inconclusive. 

Linda Fairstein, the author of Sexual Violence: Our War Against Rape, says, “there are 
about 4,000 reports of rape each year in Manhattan. Of these, about half simply did not happen.” 

A Denver sex-assault unit commander estimates that nearly half of all reported rape 
claims are false. 

Three quarters of female college students who were classified by the White House as 
victims of sexual assault by incapacitation did not believe they had been raped. Cathy Young, 
The Whose House Overreaches on Campus Rape. 

Three peer-reviewed studies have found the rate of false accusations of campus rape to 
range from 41% to 60%. Suzanne Vanker, An Open Letter to Joe Biden. 

Of course female and male rapists could be viewed as ardent propagators of the species. 
Slut Shield Laws 

State and federal laws consider all females angels by forbidding the introduction of 
evidence in rape trials that the girl engaged in past conduct that infers she was not raped. For 
example, a girl who engages in nymphomania, prostitution, or repeatedly makes false 
accusations of rape creates the inference that a sexual encounter was the result of her behavior 
pattern or that no encounter occurred. 

The Arkansas Supreme Court denied an appeal by a man serving a 13-year sentence for 
rape. The court held that evidence of the victim’s alleged prior false allegations of rape was 
inadmissible because it was considered sexual conduct within the meaning of the state’s rape 
shield statute. 

A young Wisconsin man was sentenced to eight years in prison for allegedly raping an 
older female. He was prohibited from revealing that she was currently facing criminal charges of 
having sex with minors, which meant she had a motivation to lie that the sex she had with him, a 
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minor, was rape. The evidence was deemed related to the female’s sexual history and 
inadmissible. 

In 1997, sportscaster Marv Albert was accused of assault and battery during a sexual 
encounter with a female with whom he had a 10-year sexual relationship. Albert sought to 
introduce evidence that his accuser, who had been in a mental hospital six weeks before the 
alleged assault, had previously made false accusations against men who had left her, as Albert, 
who was engaged to be married, was planning to do. Albert’s offer of proof was denied, 
compromising his ability to defend himself. Facing a possible life sentence, he chose to plead 
guilty to misdemeanor assault. 

The rape and sexual assault numbers of females throughout history are nothing compared 
with the murder of over 40 million incipient human beings by females in the U.S. since 1973. 
Why should the one group of humans who cause the most death be held unaccountable for their 
prior acts when trying to destroy the life of another human with the charge of rape? 

Religion 


“Girls think if [a guy] gives in on that score [religion], he can be brought round to yield 
on everything.” Mephistopheles, Goethe’s Faust. 

Religion is always used by those in power to manipulate those who aren’t. 

What ’.s' your religion ? 

If I have any religion, it is science. But I’ve been wrong before, so I keep a Bible opened 
in my bedroom to ward off my ex-wife’s curses. I’m also trying to get myself in shape for 
Dante’s Eighth Circle. 

How are you getting in shape? 

Fighting the Feminazis and PCers, taking martial arts, and doing a little hip hop to 
impress the many girls down there. 

But science makes mistakes? 

True, but given a choice between somebody today making a mistake and someone 2000 
years ago who thought the world was flat, walked around in robes, talked to burning bushes or 
lights in caves—I’ll chose the contemporary error. 

Of course. I’m not so arrogant as to think my philosophies cover everything out there or 
are always accurate. So, I’ve accounted for the possibility of heaven and hell. The management 
structure of hell most likely has the worst near the top with the chain of command descending 
through those lesser evil doers down to those who arguably shouldn’t be there at all. Unlike 
Dante’s Inferno, such a structure makes sense with the more adept at evil lording over the less 
adept. For example, a person who committed adultery three times would have as a direct report 
to her a person who did it only twice. The torment visited on that underling by her direct boss 
would be mild compared to those who really engaged in evil. Those persons would end up with 
Hitler, Stalin, or similar likes as their direct bosses, which would bode troubling times for 
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eternity. My task, is to insert myself in the management structure at the point where I’ll have 
authority over those whom I want to torment for eternity—the Feminists among others. 

Reporters 

The best of which there are few always get both sides to a story, and keep their personal 
philosophies out, unless they notify their audience that they are editorializing as Walter Cronkite 
did about Vietnam. 

Responsibility 

It’s time females start taking responsibility for their own actions, instead of passing the 
buck to guys. Perhaps that’s not a good analogy; once a girl gets her hands on a dollar, it’s 
unlikely she’ll let it go, unless it’s spent on her vanity. 

Whenever a female causes a man hann, any type of harm, other girls dismiss the damage 
done as insignificant or claim she had no choice or the guy was really responsible. 

Assume you’re walking down the street late at night in a dangerous part of town and 
someone jumps out of the shadows, shoots you dead, and takes your wallet. You’re partly at 
fault, but your stupidity does not excuse the evil done to you. 

If the shooter was female and the dead person a man, most females would say the killer 
was justified because she needed the money. But when a man raises his voice to a nagging girl, 
females think he should go to prison for decades. Not exactly logical, but what do you expect 
from girls. 

Mother’s murder their children, their husbands, and boyfriends, which the Feminazis 
automatically excuse by blaming men through voodooing up a syndrome or attributing such 
hann to the delusion that society is a “patriarchy.” In reality, society is more like a malicious 
matriarchy. 

For example, Gilberta Estrada hung her four small daughters, three of whom died, but it 
was still her ex-boyfriend’s fault for alleged domestic violence that was never proven. 

Revolution 


When a man loses everything, and there’s no justice to be found; he finds himself on the 
road to Elysian with nothing to lose. 

Now is no time for timid compromisers. Between right and wrong there can be no 
compromise. 

“Extremism in the defense of liberty is no vice! And ... moderation in the pursuit of 
justice is no virtue.” Barry Goldwater. 

“The right to revolt has sources deep in our history.” Justice William O. Douglas. 

Rebellion and violence are necessary in the name of a principle. It does not matter 
whether a majority, no matter how large, opposes a principle. Often times the largest majority 
was nothing more than a mob. 

Violence is admirable if waged in the name of democratic revolution. 

Vigilante justice is necessary when the law itself becomes a mockery. 

The best government is where everyman is armed for instant justice to be administered to 
each offense. (Paraphrase of Emerson). 
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Feminists have a right to speak stupidity. But when their speech turns to actions that 
cause irreparable hann, then guys have a right and a duty to oppose those harmful acts, with 
violence if necessary. 

I’m not a terrorist, not yet. But if the courts keep violating my rights. I’m going to start 
attending that Madras school in Brooklyn. 

As I learned in my anti-war days, you can’t use establishment institutions to stop 
establishment wrongs, but you can use them to heighten the contradictions that may lead to 
revolution. 

When a government puts forth its strength on the side of injustice—what a demonical 
force it is seen to be. 

A minority based on principles will sooner or later in a republican government become 
the majority. A principled few can defeat an unprincipled horde. 

“Individuals must never acknowledge laws and institutions to exist as of right if their 
conscience and reason condemn them.” John Brown. 

“Rights cannot be restored except by force,” the Islamic State in Iraq and Syria. 

Most Americans have a deep-seated faith injustice and the rule of law as protectors for 
the liberties they believe they enjoy. There is no greater shock than to find that, even with both 
law and facts in your favor, your constitutional rights are worthless because you can’t get the 
courts or government to enforce them. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Whether faced with the lack of due process or absence of equal 
protection in domestic violence, sexual abuse, or other proceedings, a man before today’s courts 
and government agencies will find virtually no regard for his rights when up against Feminist 
beliefs. Emotions, feelings, and bias against men will take precedence over statutes, facts, and 
reason. Perjury by females and subornation of perjury by their lawyers will dominate the 
proceedings while the judges will hold themselves above the law, and will frequently invent it. 

When the preferential treatment of girls violates the rights of guys, there’s no justice 
within the system because the Feminist Establishment prevents the institutions in this country 
from upholding the Constitution as it applies to men seeking equal treatment. 

Today there is little to no liberty left men because females and their androgyny male 
allies have gone too far. They’ve put guys in a corner, figuring they will submit, and many have. 
But they don’t realize the underlying, boiling hatred that most men have for Feminism and its 
allies. Guys keep quiet around girls, but men are incensed over the federal, state, and local 
governments using them as pawns to give females preferential treatment as demanded by the 
Feminists. These are grudges that wouldn’t go away. 

Male androgynies in positions of authority are so afraid of losing their positions that they 
are even more zealous in enforcing Feminists tenets than females. 

Feminism has created a de facto tyranny over men by government. As James Madison 
said, a tyranny exists when one group controls the executive, legislative, and judicial branches. 
The belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Men are in a state of war waged on them by the Feminazis wanting to utterly enslave 
freemen to irrational female whims and fears. 
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Abraham Lincoln and Robert Kennedy said that “among freemen there can be no 
successful appeal from the ballot to the bullet.” The operative word is “freemen,” and without 
liberty, men are not free. 

At some point enough guys will re-read the Declaration of Independence and follow its 
advice on replacing the present federal government that operates under Feminist tenets: 

“When a long train of abuses and usurpations, pursuing invariably the same 
objective evinces a design to reduce them under absolute despotism, it is their right, it is 
their duty, to throw off such Government, and to provide new guards for their future 
security and well being.” 

Or, “if there is something wrong, those who have the ability to take action have the 
responsibility to take action. To do what’s considered wrong in order to do what’s right.” 
National Treasure. 

“When unjust decisions become the rule, then the government and its officials should be 
toppled.” Howard Zinn. 

“The people of the United States are the rightful masters of both Congress and the Courts, 
not to overthrow the Constitution, but to overthrow the men [and females] who pervert the 
Constitution.” Abraham Lincoln. 

“Often the most violent of actions may not be the act of someone trying to control 
another, but the act of a person who gave up on finding justice within a society’s institutions.” 
John Brown. 

A man has a perfect right to kill those who would destroy him. 

“Do not delay one moment after you are ready; you will lose all your resolution if you do. 
Do not do your work by halves, but make clean work with your enemies—and be sure you 
meddle not with any others. Kill who pose a threat and then retreat.” John Brown. 

Are you advocating revolution? 

I’ve been advocating that in one fonn or another since I was a member of SDS—Students 
for a Democratic Society. I almost joined the Weathennen, but couldn’t see the relevance in 
blowing up bathrooms. 

Today’s institutions are secondary to the higher law of justice. 

The time is here for men to take to the streets to win justice. A man must fight for a 
worthy cause, and that cause is Liberty. 

Isn ’t that treason? 

In a time of immoral laws; it’s patriotism that looks like treason. In a society with an 
ideologically corrupt government—it is the patriot who is the traitor. 

“The devil nestles comfortably into the laws of this country. The government itself is 
treason. When the public fails in its duty, private men must take its place.” Ralph Waldo 
Emerson. 

My allegiance is to the Constitution and Declaration of Independence—not to a 
government that’s been corrupted by ideological Feminists, nor a government that sacrifices 
men’s rights to give girls preferential treatment. 
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Besides, what are they going to do—lock me up in Guantanamo? I’ve always liked wann 
climates, and if I escape, I get to ride around in 56 Chevys with hot Latinas and smoke Cuban 
cigars. Not a bad way to live out the remainder of one’s life. 

Or, they take away my license to practice law. So what. The only reason I got it was to 
defend my rights, but that’s impossible in a judicial system prejudiced against men. So my law 
license is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

Are you advocating armed revolution? 

“The only way to stop the discrimination against men is for 100,000 armed guys to show 
up in Washington, D.C. demanding their rights.” Columbia Spectator quoting Roy Den 
Hollander. 

Now, I’m not about to show up in Washington, D.C. by myself and demand the U.S. 
Government surrender. But, if enough guys out there are willing to join me—let’s go. 

There is likely only one solution to the present destructive ends of this federal 
government, to any tyranny—revolution. 

“Men have always been compelled to hew their way to freedom.” Thomas Carlyle. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 
Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

The only avenue to liberty leads through a sea of blood. 

It is better that a whole generation of Feminist pass off the fact of the earth than that the 
Declaration of Independence should fail in this country. (Paraphrase of John Brown). 

Don’t underestimate the persuasiveness of violence. “[Wjhere there is only a choice 
between cowardice and violence, I would advise violence.” Gandhi. 

Remember, men still have a monopoly on firearms in this society, despite the Feminist 
efforts to ban guns, which will continue until they are successful because that is their one 
remaining fear and weakness. It makes no sense for men to disarm in the face of an evil that 
wants to exercise totalitarian power over them. They have a right to revolt against that tyranny, 
to take it down. It doesn’t matter whether it’s the tyranny of George III or the Feminists. 

We’ve already lost our liberties under the Constitution, and as Clarence Darrow said, 
“Individual liberty is the first concern of every man for without it, life is not worth living.” 

Insurrection seems better than living as slaves to the Feminists and a government that 
enforces their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Violence is coming, and not the feminine softened type of violence defined in current 
domestic violence laws. 

Rights 


When someone violates your rights, they do so to gain something they don’t deserve; 
otherwise, they wouldn’t violate your rights. 

There’s no such thing as over-sensitivity to the violation of one’s rights. 

A person denied his rights has the natural right to fight with any means against those who 
seek to prevent his enjoyment of liberty. 
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For the past 40 years, the Feminazis have successfully used duress to push the 
government, academia, private industry, and the media into violating or ignoring the rights of 
guys. 

The Feminazis menace freedom of speech, freedom of the press, equal protection under 
the law, due process, and other rights retained by the people in the Ninth Amendment. 

The Ninth Amendment to the US Constitution states: “The enumeration in the 
Constitution, of certain rights, shall not be construed to deny or disparage others retained by the 
people.” 

The exercise of a right requires no justification—no explanation. To demand such is a 
violation of that right because it’s an effort to prevent the exercise of it in the future. 

The Declaration of Independence talks about men—not females. So literally and 
explicitly, according to that document, I have rights. Just because I don’t believe what the 
Feminazis believe, or do what they want, doesn’t mean I lose those rights. 

Next time some Feminist tried to tell you what to say or do, sing her the refrain, “You 
don’t own me. Don’t tell me what to do. Don’t tell me what to say. I’m free and I love to be 
free. To live my life the way I want. To say and do whatever I please.” 

Rulers 


Feminists push the delusion that female rulers will make the world a safer, more peaceful, 
and compassionate place. History disagrees. 

Princess Olga, the first female ruler of Russia, burned down an entire city after promising 
them peace. She also held a peace conference where she had her enemies who attended thrown 
into a pit and massacred. 

Mary, Queen of England, led persecutions of Protestants in her country and waged war 
on France until her death enthroned her sister Elizabeth, who redirected the persecutions against 
Catholics. This resulted in a war with Scotland and with Spain. 

Isabella of Castile invaded Grenada, signed the Alhambra decree banishing Jews from 
Spain and eventually expanded that policy to Spanish Muslims. She presided over portions of 
the Inquisition and a treaty dividing the world with Portugal. I’m surprised she let Portugal have 
half. 

Elizabeth Bathory, countess of Transylvania, murdered and bathed in the blood of 
hundreds of peasant girls. She was eventually arrested and tried by Emperor Matthias II of 
Austria. 

Russia’s Catherine the Great began her reign with the overthrow and murder of her 
husband Peter III. With Prussia and Austria, she annexed Poland, effectively destroying that 
nation for more than 200 years. She fought two wars against Turkey and another against 
Sweden. When she died, Russia was bankrupt. 

Isabella II of Spain kept her power through support of the army and started two wars 
during her reign: one against Morocco, and one against Chile and Peru. 

Cixi, dowager empress of China, instigated the xenophobic Boxer Rebellion in 1899, 
leading to thousands of deaths. 

Under Queen Victoria, concentration camps were perfected during the Boar War. 

Golda Meir started the 1967 War. 

Indira Ganhdi waged war on a group of Indian citizens—the Sikhs. 

Margaret Thatcher started the Falklands War. 
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Self Defense 


Ever hit a girl? 

Spanked a few, oh you mean in anger, no, but I should have. 

Actually that’s not exactly right. When my ex-wife came at me with a knife, I used a 
karate strike to make her drop it. When she got a temporary restraining order against me, she 
claimed, among other things, that I bruised her ann with the karate strike, which was correct, but 
she left out that she was wheedling a knife at the time. 

In America today, when a guy defends himself against imminent physical injury or 
merely argues back with his girlfriend, he’ll be blamed for “domestic violence.” Therefore, he 
might as well slap her upside the head because he’ll end up in the same position if he doesn’t. 

As a kid, I learned if you are going to be blamed for something, you might as well go ahead and 
do it. 

Besides, if a girl can use with impunity the power Mother Nature and society gave her to 
verbally batter a man with vituperative rants, vindictive railings, perjury, and threats of 
governmental violence; or to intentionally inflict emotional distress and psychological injury, 
then a man has the right to defend himself or kick the slut out of his life. 

A girl uses her tongue as a gun and her body as a weapon, so I use martial arts to defend 
myself—what’s wrong with that? 

Sex 


Girl is a four letter word. 

Girls are always using their sex to extort a guy into doing something they want. It’s 
called nookie coercion. 

There are 3.5 billion girls in the world. Assume you are attracted to 5% of them, 
calculate in an average sexual life of 60 years, and you have over 7,000 babes a night! Like most 
guys, I’m still working on my first night. 

For millions of years, hominid females have been attracted to one type of hominid 
male—guys who can sexually satisfy and protect them. Do you really think the past 40 years of 
Feminazism has changed that? 

The last girl you want to date is one who studies Feminazism. And, if the girl student of 
Feminazism is the last girl on earth, you’d be better off with the Playboy archives. 

I don’t keep a batting average. I can do without any additional depression. I just keep 
trying. I only pursue pretty young things; why hunt a rattlesnake if you’re not going to eat it. 

Men hunt females while females lay traps for men. It’s not the look of hot young babes 
that is dangerous but the touch of their bodies. 

Females use sex to get what they want. Whether tarts or Feminazis, it’s always about 
sex—sex to attract, sex to attack. Girls aren’t rated double X for nothing. 

We’re all promiscuous but only girls are hos. Girls use sex and its accoutrements to get 
something of value: material, status, or an undeserved advantage. For girls, sex is a means to an 
end; for guys it’s an end, although a repeated end. 

For girls, sex is a weapon, for guys it’s fun. 

Girls spend a lot of time, energy, and some guy’s money trying to look sexy. I’m not 
about to disappoint them by considering them genderey. 
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“If it weren’t for her body, she’d need a brain.” 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with 
drinking, you’ve got to be careful with the young ladies. 

The reason Feminazis use the tenn gender instead of sex is that they don’t want to be 
reminded of what they haven’t had for years. 

The only thing a guy needs a girl for is sex. Girls, however, need a guy not just for sex 
but to solve their problems, for security, and for someone to boss around. 

Do you have a girl friend? 

You mean am I in a relationship? No, I’ve learned my lesson. Just flings for me. All 
I’m interested in are transient, superficial, affairs with pretty young ladies—brain or no brain. 

The reason is that I have no desire to unite with the Universe. When a guy and a girl are 
attracted to each other, have an ongoing relationship, and both know how to engender multiple 
orgasms in the other, that physical act transfonns into a metaphysical experience where the 
apparent inner beings of both are commingled. They end up occupying the same quantum space 
and time, which is a unity with the underpinnings of the Universe. But when you’re one with the 
Universe, you’re no longer one with yourself, and it becomes difficult to fight the Universe. In 
particular, to fight that most virulent part of it called Feminazism. 

When was the last time you were on a date? (If asked by girl reporter) 

I’m a male, you’re a female. Do you find me attractive? 

Answer the question. 

I’m answering the unspoken premise of your question. So am I attractive to you? 

No 

(Look at camera). So ladies is she telling the truth—you decide. 

Why do you only chase young girls? 

Nobody wants a flabby over-the-hill female who has spent her adult life demonizing, 
demeaning, denigrating, and dissing men and will continue to do the same to any man dumb 
enough to date her. 

Whenever I see a mother and her teenage daughter—I’m not looking at the mother. 

There’s no crime in pursuing pretty young ladies, although it’s dangerous because they 
are at the height of their power over men. 

They’re faces look young and innocent, but their bodies tell a different story. 

Are you a pedophile? 

Yes, I love to walk. Oh, you mean little girls, aren’t they missing a couple of strategic 
attributes? 
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Pregnancy 

A female’s choice includes abstinence, diaphragms, condoms, spennicides, the pill, 
injections, implants, the “overnight pill”, intrauterine device, abortion, adopt-out, return baby to 
hospital, keep baby, give baby away, sell baby, contract to have baby for someone else, auction 
baby, name any man she chooses as father, and infanticide. A man’s choice includes condoms, 
invasive surgery, cash, credit, bankruptcy, prison, and suicide. 

Since a female can name any man she chooses as the father, in reality then, men have no 
choice at all, since abstinence and scientific proof does not necessarily prevent judicially forced 
fatherhood. 

Sex and Money Objects 


This isn’t quantum mechanics, just look at how a hot 20-year-old girl’s body is built. 

You don’t use a car to fly the skies, a plane to sail the seas, or a boat to drive the highways. 

Besides, why drive a used car when you can drive a new one? And if you are the car, 
would you rather be driven by a student driver or one with a license? 

Regardless of what girls say, they are primarily attracted to guys for the money guys 
spend on them, their earnings potential, or their wealth. That’s why guys pay for girls. 

Regardless of what guys say, they are primarily attracted to girls’ bodies. That’s why 
girls risk injury to their feet and ankles walking in high heels, suffer the pain of waxing their legs 
and private parts, restrict respiration by wearing tight clothes, and use toxic chemicals on their 
faces and hair. 

Sexist 


Let’s see, a conformist is one who conforms, so a sexist is one who has sex. Yes, I plead 
guilty, although not as guilty as I would like. 

Are you a male chauvinist? 

When it comes to logic and reason—yes, but not T and A. 

Better to be a sexist than neutered. 

Shouldn’t the word be “genderist.” 

I’m just doing what Mother Nature tells me to do. Why should I go against her to satisfy 
the Feminist special interest group, which only has my harm at heart? 

If a girl accuses you of raping her with your eyes, reply (1) don’t blame me for your 
paranoia, (2) if she’s a dog, say “Believe me, looking at you was an accident,” (3) if she’s good 
looking, say “If you don’t want guys staring at you then wear a sack dress, maxie, or burka.” 

She-male 


Many mothers today, mainly white, follow the Feminist line in raising their children. 
Their sons, they try to neuter. 
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Their daughters, they place on a pedestal of superiority to men in strength, courage, 
independence, and toughness, which, coupled with the self-serving Feminist belief that girls have 
a universal right to give free rein to their whims and desires, puts daughters in danger of the 
delusions their mothers created. The danger comes from situations that evolutionary correct girls 
can handle or would avoid, but Feminist daughters can’t or don’t because they believe they are 
superior to men. Basically, a Feminist mother convinces her daughter that she’s Supergirl, gives 
her a cape but when the daughter tries to fly in the real world, it doesn’t work. 

Socialism in America 


After Trump won in 2016, many Democrats turned to Socialism with the girls embracing 
Dionysus lunacy. They follow Lenin’s teachings to incite contempt and hatred for those with 
whom they disagree. 

Under the Socialists truth, due process and the rights of the accused are all swept aside to 
serve an ideology. State power is advocated to control all aspects of one’s life in accordance 
with PC dictates. 

As Captain Jean-Luc Picard said, “We think we’ve come so far. Torture of heretics, 
burning of witches, it’s all ancient history. Then—before you can blink an eye—suddenly it 
threatens to start all over again.” 

Solutions 


1. Feminism ends when girls are required to register for the draft and America uses the 
draft to again marshal cannon fodder for the next war, which will happen at some point in time. 

2. Everything changes when 100,000 armed men show up in Washington, D.C. 
demanding their rights, which will result in the government obeying the Constitution, or going 
down to defeat (given the military’s record since World War II against third and fourth rate 
powers, it’s defeat at the hands of armed American men is a real possibility), or turning more 
totalitarian, which will likely lead to an eventual change in government. 

3. Things begin to change when individual men start taking out those specific persons 
responsible for destroying their lives before committing suicide. When every life destroyed by a 
lying tongue is repaid with another destroyed by a gun. 

“A key part of the remedy is a revalorization of traditional male trades—the ones that 
allow women’s studies professors to drive to work (roads), take the elevator to their office 
(construction), read in the library (electricity), and go to gender-neutral restrooms (plumbing).” 
Camille Paglia. 

Sports 


Under Title IX, men’s participation in sports is now capped at the level of females’ 
interest in sports. The Feminazis, being females, aren’t satisfied, so they’re trying to eliminate 
all masculine sports because sports build men—not androgynies. So far they have not been 
successful, since public demand is for all-male sports, not female contests, unless it’s wet T-shirt 
wrestling. 
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Temporary Restraining Orders (“TRO”) 


Family court judges issue around two million temporary restraining orders (“TROs”) 
every year, half are routinely extended, 85 percent are against men, and half do not include any 
allegation of physical violence but rely on vague complaints of alleged psychological injury 
made without evidence. A female can simply accuse her husband or boyfriend of sexual or 
physical abuse or claim she’s afraid or there was a spat and instantly win a TRO. 

TROs are issued ex parte, which means the husband is not before the judge to refute the 
allegations against him and only leams about the court order when served with it by the police, 
which often includes being forcibly evicted from his home and alienated from his kids. One 
million TROs a year evict a person, usually a man from the home that he paid for. 

While hubby is barred from the house, the wife quickly fdes for a divorce, and requests 
temporary custody of the kids. The TRO paves the way for a near-automatic award of sole 
custody once the divorce is finalized, which usually includes child support in an amount that 
ends up supporting the wife—hidden alimony, or straight forward alimony depending on the 
state, which is often set at an amount to punish the husband. 

TROs allow activist family court judges to criminalize a vast range of otherwise legal 
behavior, usually a father’s contact with his own children and entry into his own home. These 
are crimes only for the subject of the order, who can be arrested and jailed without trial for doing 
what no statute prohibits and what anyone else may lawfully do. 

Ordinary citizens are arrested in the middle of the night, thrown in jail on false charges of 
violating the TRO, never see the inside of their homes again, found guilty in show trials with 
predetennined outcomes, and forced into treatment for “wrongful thoughts.” These are the types 
of evils identified with totalitarian governments, such as the Third Reich and Soviet Union. But 
today, thanks to the Feminists and domestic TROs, they are the staples of American injustice. 

“When innocence has only itself to defend it, you will always hear the verdict guilty.” 
Mephistopheles, Goethe’s Faust. 

“Must men go to prison because they are at odds with the self-appointed [prophetesses].” 
Inherit the Wind , Act II, Henry Drummond. 

Terrorism 


Terrorism is violence that avoids combat, is used against the unsuspecting, and is 
intended to shock and horrify with the aim of bringing about social change. 

Threaten 


Haven ’tyou threatened females? 

Yes, I’ve threatened some—threatened to take them to court. I should have challenged 
them to a duel instead. 

Actually, you’re confusing “warn” with “threaten.” They were warned to cease violating 
my rights or I would drag their fat, men hating asses all the way up to the U.S. Supreme Court. 
No way I would win in the Feminist infested judicial system, but I’d make their lives miserable 
for a few years and it’ll cost them a ton of money in legal fees. 

Besides, when it comes to sluts, I don’t need threats—just money. 
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Truth 


Truth is not a matter of arithmetic. Just because everyone says you’re wrong doesn’t 
mean you are. 

“All truth passes through three stages. 

First, it is ridiculed. 

Second, it is violently opposed. 

Third, it is accepted as being self-evident.” Schopenhauer. 

“When you have eliminated the impossible, whatever remains, however improbable, 
must be the truth.” Sir Arthur Conan Doyle’s Sherlock Holmes. 

“Facts do not cease to exist because they are ignored.” Aldous Huxley. 

“You’re such a liar. The only way you ever told the truth was by accident.” 

Feminists twist the truth out of all sense to fit their selfish purposes. 

The truth always seems to hurt the one who speaks it. 

“The truth cannot be an insult.” Charlie Chan. 

Violence Against Women Act or Violence in Aid of Witches Act (VAWA), a.k.a. the State 
Violence Against Men Act 

The federal case three other guys and I brought challenged the constitutionality of certain 
provisions of the Violence Against Women Act, which was written by NOW—the National 
Organization of Witches, the Feminist Majority, and other man-hating, non-profit corporations 
that receive partial funding from U.S. taxpayers. The Act was sponsored by then Senator Joe 
Biden, and signed into law by former President Clinton, or was it Hillary Clinton, in 1994. 

More aptly called the “Violence in Aid of Witches Act” (“VAWA”) or “State Violence 
Against Men Act,” it’s a modern-day witch hunt against American men, only today the witches 
are doing the hunting. 

“This law rises not to the level of the head or reason; its natural habitat is in the dirt. It 
was bom and bred, and has its life, only in the dust and mire fit only to be tread upon like a 
venomous reptile.” Henry David Thoreau. 

The Act causes massive federal government intervention into the personal relationships 
of Americans, whether in marriage or dating. 9 

It’s like having Uncle Sam and the Feminists not only in your bedroom, but every room 
in your house, in your car, and wherever you go with your spouse or girlfriend. 

40 years ago, the Feminists warned that the “personal is political.” Most people don’t 
realize that they are making good on that warning, especially through the Violence Against 
Women Act. 

VAWA is about one group trying to rule over another in domestic affairs by using the 
power of the federal government. The government uses VAWA to reshape social relations by 


9 VAWA also hands out T Visas for alleged alien victims of commercial sex trafficking and U Visas for alleged 
alien victims of rape, torture, trafficking, incest, domestic violence, sexual assault, abusive sexual conduct, 
prostitution, sexual exploitation, hostage holding, female genital mutilation (nothing in the law about male 
circumcision), hostage holding, involuntary servitude, kidnapping, false imprisonment, blackmail, extortion, witness 
tampering, obstruction of justice, perjury. Homeland Security relies solely on the alien’s word when she is making 
such accusations against the American guy she dated. 
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coercing private conduct in accordance with the Feminist Establishments ideology. The 
conduct regulated need not amount to criminal or civil wrongs, but even if it does, its prevention 
and punishment more appropriately fall under family law—an area traditionally reserved for the 
states, see U.S. v. Morrison, 529 U.S. 598, 615-16 (2000) 

VAWA adopted some of the totalitarian ways of the Communist Party from the trash 
heap of history to not only control romance but to funnel hundreds of millions of dollars into the 
pockets of private Feminist organizations. Think of it as a mini-bailout compared to what Wall 
Street got. Only this one continues to eternity—if you let it, and bankrupts not just your wallet 
but your heart. 

Understanding the Violence Against Women Act 

VAWA eliminates one of the founding principles of this country—procedural due 
process, or in plain English “fairness.” When the power of government is used against a person, 
there is a right to fair procedure, which means notice of the proceeding, an opportunity to be 
heard, and to present evidence before a neutral judge. VAWA provides none of those for U.S. 
citizens. 

Now I don’t mind a fight, actually I rather enjoy one, but I can’t fight someone if the time 
and place are kept secret. 

The way to understand VAWA is to keep in mind that it violates the rights of two groups 
of Americans: (1) Americans who date or marry foreigners, and (2) Americans who date or 
marry Americans, which pretty much covers everyone who’s not a kid. It’s a strategy of the 
Feminists to use the federal government to run the most personal part of your life. 

The persons punished under VAWA are usually guys, but every so often an American 
girl has her rights trampled by it. 

(1) Americans who date or marry foreigners : 

If a citizen husband decides to divorce his alien wife within two years of marriage, the 
alien wife will be placed in deportation proceedings. If an American man who is dating an alien 
decides to break it off, the alien girlfriend will have to find another sucker to marry in order to 
avoid deportation when her temporary visa lapses. However, either the alien wife or girlfriend 
can use VAWA to escape deportation and become citizens. All they have to do is he to 
Homeland Security and the Justice Department that their husband or boyfriend committed 
battery, extreme cruelty, or an overall pattern of violence against her. 

The moment she makes her false allegations, a curtain of secrecy falls across the 
government’s determination of whether the American guy committed abuse. The proceedings 
and fact-findings are kept secret from the American husband or boyfriend; he doesn’t receive any 
notice of them; and if he leams about them, he can’t submit evidence to refute the accusations— 
any evidence from him showing he didn’t do it is ignored. The adversarial process is thrown out 
the window. It’s as though your favorite sports team is not told what stadium the champion 
game is in or the time for its scheduled defeat. 

VAWA has taken the “he said” out of the “he said, she said.” Not only is the husband or 
boyfriend presumed culpable, but he’s not even allowed to prove differently, and that’s the 
intention of VAWA: to railroad American men by denying them due process and equal 
protection. 
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Think a minute—would you want the U.S. Government listening only to your ex-wife or 
former girlfriend, her lawyer, and various Feminists, to decide whether you committed felonies 
and misdemeanors against her. You know they are going to find that you did—because you’re 
not there to show differently. 

Even the Inquisition allowed alleged heretics to appear before their judges, although they 
were probably tied to the rack. The Inquisition at least gave people an opportunity to prove they 
did not do what they were accused of, but not the U.S. Government. With VAWA, you never 
know who your judges are, and they skip the rack and go right to finding you committed certain 
wrongs. Under American justice today, the Feminists eliminated the need for the rack because 
confessions are no longer required—just the lies of aliens. 

Stalin’s show trials were fairer, since the accused at least got to appear before a tribunal, 
although, as with VAWA, the outcomes were fixed. 

If I pulled out a gun and shot a Feminist, I’d have a right to a trial, to due process. Why 
is that denied me because an alien female accuses me of battery, extreme cruelty or a pattern of 
violence? 

The citizen husband or boyfriend also can’t find out what the federal government 
determined he did to his alien wife or alien girlfriend, how the federal government is using those 
fact-findings, or to whom it provides the results of those fact-findings even though he’s the one 
found to have committed the modern day scourge of domestic violence. The fact-findings are 
kept in a government file on the citizen, which he cannot access, change, or correct no matter 
how false. 

Even the Privacy Act is of no use to the American. The purpose of the Privacy Act is to 
allow Americans to find out whether the federal government has files on them and to obtain 
copies so that they can correct inaccuracies or challenge the government’s reason for keeping the 
files. There are exceptions, for instance terrorists can’t obtain their files. American men who 
married or dated foreign girls who falsely accused them of abuse can’t obtain their files either. 

After the federal government finds that a citizen committed various heinous acts, it 
promises that no hann will come to him because all its findings will be kept secret, except from 
(1) his ex-wife or ex-girlfriend, (2) federal agencies that provide her benefits, (3) state agencies 
that provide her benefits, (4) local agencies that provide her benefits, (5) private agencies that 
provide her benefits, (6) federal law enforcement officials, (7) state law enforcement officials, 

(8) local law enforcement officials, (9) Interpol, and (10) nonprofit, nongovernmental groups that 
provide other services to his ex-wife or ex-girlfriend. All of those organizations have access to 
the fact-findings while the one against whom the facts were found—the American—does not. 

Oh, and by the way, if any of the federal government’s decisions about a citizen 
committing crimes leaks to the general public, there is not a damn thing he can do—legally. 

There are no lawsuits or administrative proceedings he can bring to correct the false record or 
keep it from being published. 

VAWA’s secret proceedings not only violate an American’s freedom of speech to speak 
up on his own behalf, right to fairness of procedure under due process, and equal protection 
under the law (VAWA is always used against citizens and usually against men), but it threatens 
the very foundation of this democracy. 

“The heart of the matter is that democracy implies respect for the elementary rights of 
men, however suspect or unworthy those men may be; a democratic government must therefore 
practice fairness; and fairness can rarely be obtained by secret, one-sided detennination of facts 
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decisive of rights.” Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 170 (1951) 
(Mr. Justice Fra nk furter concurring). 

Protecting victims and punishing violators are laudable goals and may actually be the 
founding principle of civilization—but it cannot be done unless the truth is known. Under 
VAWA, it’s the truth about whether the citizen husband did what his alien wife or alien 
girlfriend accuses him of doing. The truth is hard to find, but in this democracy, it is done in 
open proceedings, by an impartial tribunal, listening to both sides—not in secret where the 
accused has no opportunity to be heard and the adjudicator remains anonymous. Secrecy 
‘“provides a cloak for the malevolent, the misinformed, the meddlesome, and the corrupt to play 
the role of informer undetected and uncorrected.’ Appearances in the dark are apt to look 
different in the light of day.” Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 
172 (1951)(Mr. Justice Fra nk furter concurring). 

When you cut through all the politically correct propaganda of protecting “innocent alien 
angels” from “barbarous” American men, the VAWA proceedings against citizen males are 
nothing more than Kangaroo courts out of the Wild West or a Star Chamber out of the middle- 
ages. 

“Fear of serious injury cannot alone justify suppression of free speech [the right to 
speak on your own behalf] and assembly [the right to make marital decisions]. Men feared 
witches and burnt [people]. It is the function of speech to free men from the bondage of 
irrational fears.” Whitney v. Cal., 274 U.S. 357, 375 (1927)(Mr. Justice Brandeis 
concurring). 

Court Proceedings Against VA WA 

Citizen husbands and boyfriends face a unique problem under VAWA, since everything 
is in the shadows where they cannot look, but where their alien wives or alien girlfriends can. 

Three other plaintiffs and I brought a class action case in federal court challenging the 
constitutionality of VAWA as a result of Homeland Security instituting the VAWA process to 
secretly determine whether we committed “battery,” or “extreme cruelty,” or “an overall pattern 
of violence” against our alien wives—all of which was false. The case simply asked for fairness 
in procedures by allowing a citizen, of which all of us were, to (1) refute an alien’s charges, (2) 
challenge the government’s fact-findings against him, and (3) prevent the dissemination of false 
and private information about the citizen that could interfere in obtaining a job or initiate a 
baseless law enforcement investigation against him. 

Because VAWA’s secrecy prevents any citizen from finding out exactly what the 
government’s fact-findings are and how they are being used against him, the U.S. Southern 
District Court for New York and the U.S. Court of Appeals for the Second Circuit ruled that our 
allegations of harm from VAWA were “speculative” and dismissed the case. Of course, the only 
reason the allegations weren’t more specific was because the very statute the case challenged as 
unconstitutional prevented us from finding out what was going on behind the government’s 
closed doors, which is why we challenged VAWA in the first place. 

By the courts’ logic, proceedings authorized by Congress and carried out by the 
Executive Branch can make findings of fact against citizens, and those citizens cannot challenge 
the constitutionality of those proceedings or the accuracy of the findings because secrecy laws 
keep the proceedings and fact findings concealed from them. Senator Joseph McCarthy would 
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have loved that reasoning: there’s no harm because Homeland Security violated your rights in 
secret and will not allow you to find out how its conclusions about you are being used to 
undennine your life. 

The hidden hand of government can destroy just as readily as a dagger in the dead of 
night. The U.S. Supreme Court refused to hear the case, even though that Court has stated: 

“The validity and moral authority of a conclusion largely depend on the mode by 
which it was reached. Secrecy is not congenial to truth-seeking and self- 
righteousness gives too slender an assurance of rightness.” Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 171 (1951)(Mr. Justice Frankfurter 
concurring). 

The framers of the Constitution “did not trust any government to separate the true 
from the false for us.” Thomas v. Collins, 323 U.S. 516, 545 (1945)(Mr. Justice 
Jackson concurring). 

VAWA has also pretty much negated the government’s policy of preventing marriage 
fraud under the Immigration Marriage Fraud Amendments of 1986, 8 U.S.C. 1186a, by allowing 
criminally prone foreign females a nearly no-fault, fraudulent prone route to citizenship that 
occurs in the shadows. “Democracies die behind close doors.” Detroit Free Press v. Ashcroft, 
303 F.3d 681, 683 (6 th Cir. 2002). 

VA WA causes fraudulent ex parte state and local proceedings. 

VAWA encourages fraudulent state and local temporary restraining orders and false 
police complaints that result in arrests because the documents generated by such are used as 
primary evidence by Homeland Security and the Justice Department that an American committed 
crimes or civil wrongs against his alien wife or alien girlfriend. It does not matter that the state 
and local courts eventually find the citizen innocent of the accusations because Homeland 
Security and Justice will never learn about such, since the American accused of evil deeds is shut 
out of the VAWA proceedings and the alien is not about to introduce evidence of the citizen’s 
innocence. 

Aliens, immigration lawyers, and Feminist advocates are therefore free to create a trail of 
official local and state documents filled with false charges against citizens so that those 
documents can be used as primary evidence by Homeland Security and Justice in the VAWA 
process. Of course, another foreseeable result is that the false charges will result in jail, harm to 
occupation, lost of employment, and pink-listing of the American husband or boyfriend—but 
aliens, lawyers, and Feminists are not kn own for their ethics. 

Any arrests and TROs are listed with the Identification Division of the FBI. The 
information is gathered from federal, state, and local agencies, and the FBI disseminates it to all 
law enforcement agencies and to officials of state and local governments for employment and 
licensing purposes. 28 C.F.R. §§ 20.2l(b)(2)-(3); 20.33(a); 50.12(a). TROs are also entered into 
the FBI’s National Infonnation Crime Center. All of the infonnation concerning arrests and 
TROs are available for FBI security clearance checks that it conducts before the federal 
government hires someone. 

When a citizen is found innocent of the charges in state or local court, he will have to go 
to federal court to have the damaging records erased, since the states and municipalities have no 
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power to prevent dissemination or to expunge federal records. The problem is that federal courts 
only erase the records in extreme situations of which false accusations by an alien spouse or 
girlfriend is not one. The result is that those fact-findings are forever in the federal government’s 
records. 

In addition, private detective agencies keep databases of public criminal and civil records 
and provide reports of arrests, TROs, and restraining order violations to potential employers as 
part of the routine background checks that employers conduct. Once a potential employer sees 
that a husband was arrested for a domestic crime, a temporary restraining order was taken out 
against him by a female, or he was accused of violating a TRO, the employer will likely deny 
him a job. 

The false allegations will continue working relentlessly to clandestinely destroy an 
American’s reputation, career, and inter-reaction with others until his life collapses—just as the 
invisible hand of the McCarthy lists in the 1950s destroyed many innocent persons based on 
unsubstantiated accusations. 

“It is common knowledge that a man with an arrest record is much more apt to be 
subject to police scrutiny—the first to be questioned and the last eliminated as a suspect.” 

Utz v. Cullinane, 520 F.2d 467, 481 n. 35 (D.C. Cir. 1975)(quoted citation omitted). 

“[Ejven to be acquitted may damage one’s good name if the community receives 
the verdict with a wink and chooses to remember defendant as one who ought to be 
convicted.” Michelson v. United States, 335 U.S. 469, 482 (1948). 

VAWA also interferes with a state divorce or annulment proceeding where the alien 
wife’s credibility is an important issue. The wife’s use of VAWA infers a motivation to make 
false accusations in state proceedings because those accusations require no proof by the 
immigration authorities, only affidavits by her, Feminist counselors, and state documents 
containing her assertions. The secrecy of the VAWA process, however, prevents the husband 
from acquiring evidence that his wife is using VAWA, so he is unable to use that infonnation to 
impeach her credibility. 

Another related hann caused by VAWA is the violation of the Sixth Amendment. In 
state criminal proceedings against the citizen, the prosecution’s key witness is the alien wife or 
girlfriend. Since she knows whether she is using the VAWA process, the prosecution is in 
possession of information that the husband or boyfriend can use to impeach the alien’s 
credibility, but VAWA secrecy prevents the prosecutor from revealing that the alien is using 
VAWA to gain permanent residency. That violates the Sixth Amendment right of the American 
to show that witnesses against him have a motive to lie. 

Because of VAWA, a husband’s right to end his marriage or a boyfriend’s right to end a 
relationship now carries with it the threat of fraudulent police complaints, TROs, arrests, jail, and 
violation of basic constitutional rights just because he married or dated an alien, the marriage or 
romance failed, and the federal government created a rubber-stamp, fraudulent process for his 
wife or girlfriend to gain pennanent residency. The VAWA provisions chill Americans’ 
freedom of choice on whether to tenninate their marriages or relationships with aliens and deter 
them from marrying or dating a foreigner in order to avoid a repeat of the VAWA hell they went 
through or might go through. 
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That, of course, is exactly what the Feminists want. Since not all Feminists are lesbians 
and most are physically or psychologically unattractive, they needed federal law to restrict 
American guys to the pool of American females. 

VAWA simply and intentionally created a fraudulent track to pennanent U.S. residency 
and citizenship for alien wives or girlfriends whenever the alien female alleges abuse. The Act 
doesn’t focus on fraud prevention but fraud pennission. 

How ironic that today, America, which has consistently granted aliens within its borders 
rights similar to citizens, now deprives those citizens of rights granted aliens. 

Solution 

The solution to the federal government’s violation of citizens’ rights in order to give 
aliens, usually alien females, preferential treatment is to do what the British and American legal 
systems have done for hundreds of years—use the adversarial process. 

Give American citizens the same rights terrorists have. Terrorists get to have a trial in 
federal court or a military tribunal to determine whether they committed some evil act. They 
appear before those who detennine what they did, are presumed innocent until proven guilty, and 
are allowed to submit evidence on their own behalf. But there is no adversarial process for 
American men accused of abuse by an alien female, even if she is here illegally, running a con, 
works as a prostitute, deals in drugs, evades taxes, or belongs to the Chechen “Black Widows.” 

What’s a Star Chamber? 

The British Star Chamber was used as a tool of political power in the 1500s and 1600s. 

The Star Chamber acted as a court that imposed punishment for actions deemed to be 
morally unacceptable but not in violation of the law. This allowed the Chamber to punish 
anyone for any action that the Chamber felt should be illegal even when it wasn’t. The 
Chamber’s decisions were arbitrary and subjective, which allowed it to become an instrument of 
oppression. Hearings were held in secret, no indictments, no appeals. The accused was not 
permitted to appear and defend himself. 

With each embarrassment to arbitrary power, the Star Chamber became emboldened to 
undertake further usurpations of authority. The Star Chamber finally summoned juries before it 
for verdicts disagreeable to the government and fined and imprisoned the jurors. It spread 
terrorism among all those who did constitutional acts. 

The U.S. Supreme Court said, “the Star Chamber has, for centuries, symbolized disregard 
of basic individual rights.” Faretta v. California, 422 U.S. 806, 821-22 (1975). Now America 
has its own in VAWA Star Chamber. 

VAWA adjudications and fact-findings are made at the VAWA Unit in Vermont by 
government employees trained in Feminist ideology by Feminist nonprofit corporations. These 
corporations are kept secret from the American public while taxpayers pay for them to 
indoctrinate government officials in Feminism. 

The VAWA adjudicators are not impartial; they do not treat both sides alike because one 
side, the American citizen’s, is missing. Impartial adjudicators are necessary to preserve both 
the appearance and the reality of fairness “so important to a popular govermnent, that justice has 
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been done.” Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 172 (Mr. Justice 
Frankfurter concurring). 

Isn’t VA WA necessary to keep alien spouses from being abused? 

Mistreated aliens have plenty of options—walk down to the local precinct or call the toll- 
free domestic violence hotline; it talks in many tongues, including a forked one. 

A mistreated alien wife or girlfriend in America has recourse to state and local courts and 
numerous legal aid groups to deal with mistreatment and avoid deportation without the need of a 
fraudulent prone, rubber stamp process to pennanent residency that violates the constitutional 
rights of U.S. citizens. 

Why should the federal government involve itself in domestic disputes? It already can’t 
do what it’s supposed to in areas for which the Constitution gives it responsibility. The states 
have always had the job of dealing with domestic disputes and have developed the necessary 
expertise. 

There are three possible scenarios under VAWA: (1) no abuse, but the guy discovers he 
was tricked into marriage, yet it’s his rights that the government violates; (2) the alien wife 
abuses the guy who has zero recourse because Feminarchy America won’t believe him, and the 
government will still punish him by violating his rights and ruining his life; and (3) the alien wife 
is mistreated, but just because an alien is mistreated doesn’t mean we have to give her pennanent 
residency and citizenship. There’s no necessary connection between mistreatment and 
citizenship. The connection was made solely to intimidate American men out of taking foreign 
wives or girlfriends. 

Let’s say an American Feminazi marries an alien guy. Back in the U.S. she discovers 
he’s a Russian mafia pimp, so she drives over him in her Mercedes Benz, and he survives. Is 
that a reason to give this guy a green card? I don’t think so. Sure the Feminazi should be 
prosecuted for attempted murder, but why should the guy become a resident and then a citizen. 
There’s no connection between his injury and residency. Should every alien in this country who 
is injured automatically gain a green card? I don’t think so. 

What if a mistreated alien is a member of A1 Qaeda, or the Russian mafia, or she’s a ho? 
Don’t we have enough hos in this country already? Do we have to import them in addition to 
breeding them? 

At some point people, even females, have to be responsible for their lives. If government 
takes on the task of protecting everyone from everything, then there is no liberty, no freedom for 
anyone. Remember the utopia, the new Soviet man and female created in the Soviet Union. 

These alien girls who have been scheming to get to America for years also have the 
option of learning self-defense in a martial arts course. 

VAWA probably causes more violence because if you’re going to be blamed for 
something, you might as well do it. Had I known that the federal government would hold secret 
hearings to apparently find that I committed battery, extreme cruelty, or a pattern of violence, 
then I would have slapped my ex-wife upside the head. 

You imported one. 

I know, and I did everything I could to send her back, but the Devil didn’t want her. 
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I don 7 think any girl would want to be your wife. 

The feeling is mutual. 

Why did the Feminists get VA WA passed? 

VAWA is the modem day equivalent of making voodoo dolls of men and sticking them 
with pins, except that it works. 

VAWA pennits alien girls to do violence to the rights of citizen men and not only get 
away with it, but be paid for it by the government with taxpayer dollars that disproportionately 
come from men. Their legal fees, sometimes housing, and even daily expenses are often paid by 
the government. 

VAWA is an example of using political power to control the purely personal when no 
criminal or civil wrongs have occurred but only a citizen choosing not to sacrifice liberty by 
conforming to the self-righteous dictates of the Feminist Establishment. 

The Feminazis aren’t stupid; they’re cowardly and evil, but not dumb. By the early 
1990s, they knew American guys were fed up with females exploiting Feminist ideology by 
always telling guys what to think, say, and how to act even when a guy’s actions hanned no one. 
Guys started looking for ladies who were “evolutionarily correct” rather then politically correct, 
which often meant going overseas. The purpose of VAWA is to create an in terrorem effect so 
that American men will not look overseas for mates but choose from the pool of fat, flabby, 
over-the-hill, man-blaming females in America. 

The Feminists didn’t create VAWA out of bleeding hearts for alien females but to 
intimidate American men into shopping at home for wives and girlfriends. 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the 
lower part of their bodies in panty hose, interfere with their respiration with tight push-up bras, 
paint their faces with cancer causing dyes, pluck their eyebrows—ow, glue fake eyelashes to 
their eye lids, conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government 
to violate a guy’s rights if it increases their chances. 

If females have the choice to butcher incipient human beings, then guys should have the 
choice to look for girlfriends overseas—but in reality they don’t. 

How were you harmed by VA WA 

Besides the violation of my due process rights by the government’s secret proceedings 
that apparently found I had committed battery, or extreme cruelty, or a pattern of violence 
against my ex-wife, there were the legal fees incurred in defending against a fraud based TRO 
taken out against me. The injury to my reputation by a false extortion complaint filed with the 
NYC police, which is now most likely in the data banks of Internet detective agencies. 

Because I refused to commit perjury before Immigration by sponsoring my ex-wife for 
pennanent residency, her immigration lawyer instructed her to go to state court and obtain the 
TRO by accusing me, without me being present, of the following crimes: assault in the second 
and third degrees; attempted assault, aggravated harassment, harassment in the first and second 
degrees; menacing in the second and third degrees; disorderly conduct, reckless endangennent, 
and stalking in the first, second, third, and fourth degrees. All false, but it all went into 
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government records and those of private detective firms that I cannot expunge. The Feminists 
have so corrupted the government and the court system that lies told by females are now 
considered the truth, and men don’t even get a chance to refute the lies about them before they 
are disseminated. 

It’s not that I told the truth and was disbelieved—I didn’t even get the chance to tell the 
truth because the extortion complaint was ex parte, the TRO was issued ex parte, and the federal 
VAWA proceeding that likely found I had committed some evil deed was ex parte. It’s ex parte 
boot strapping on ex parte. That’s the way the Nazis worked, and that’s the way the Commies 
operated. 

Think about it. A Russian mafia prostitute, striper at Flash Dancers, fonner Mistress to a 
Chechen warlord, and a federal and state felon goes into an American court where it’s just her 
and the judge. She cries her phony tears and presto a TRO is issued against an American lawyer 
who once worked for one of the most prestigious law firms in the country. It’s done without my 
being there, I have no notice, and no opportunity to defend myself against the order that will 
hann my reputation, put my name on various government evil-doers’ lists, and could land me in 
jail just on this prostitute’s say so. What if I stepped into a subway car and she was on it—off to 
jail I go. The police have no discretion in the matter because the law created by the Feminists 
requires the police to make arrests on the say-sos of sluts who obtain TROs. 

The TRO against me was later dismissed because my ex-wife and her lawyer failed to 
prosecute. Why? Because they didn’t have to. She still got to use the TRO as evidence that I 
abused her because the Feminists created in VAWA an unconstitutional system that allows, and 
actually encourages, aliens to make false claims of threatened abuse as a reason for not pursuing 
a permanent restraining order. 

Nearly a year after the TRO was dismissed. I’m entering the country from overseas and 
Customs pulls me into their detention room for 45 minutes. Why? Because of that TRO that had 
been dismissed. The information was still in their computer and probably still is to this day. The 
exact same thing happened to one of the other plaintiffs in the case against VAWA. Customs 
doesn’t even detain terrorists. They come and go as they please. But Feminists have so 
perverted this country’s institutions that Customs detains American citizens based on secret 
proceedings used by state courts to issue TROs against citizens who have no opportunity to 
defend, and the orders from those secret proceeding are actually dismissed. 

In the future, I’ll re-enter the country by way of the Rio Grande with all the other illegals. 

Subsequently, I tried to obtain a job with the CIA through a recruitment session at my 
alma mater Columbia University’s Business School. I wasn’t hired, and my ex-wife using 
VAWA may have been the reason, but there is no way for me to find out. Who knows what 
other positions I tried to obtain but didn’t because of VAWA? Who knows what false 
information is circulating in the shadows about me and will do hann without my realizing it? 
That’s the danger of VAWA—just like the black listing of the McCarthy era. 

U.S. taxpayers were also harmed because they likely ended up paying my ex-wife’s legal 
fees. Imagine, taxpayers paying the legal fees of a Russian mafia prostitute without even getting 
any sex in return—what a scam. 
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Is VAWA a bill of attainder? 

Congress bought into the zeal for Feminist supremacy over men by enacting VAWA, 
which amounts to a bill of attainder—punishment without trial. 

VAWA singles out mainly men for legislatively prescribed punishment by describing in 
terms of conduct that which operates primarily as a stereotypical designation of the group of 
men—men abuse their wives and girlfriends but females do not abuse their husbands or 
boyfriends. Bills of attainder violate Article 1, § 9, cl. 3 of the U.S. Constitution. 

Because of VAWA, thousands of men each year have been arrested, jailed, subjected to 
ex parte temporary restraining orders and ex parte complaints to the police that are false. They 
have lost houses, jobs, bank accounts, and were or are having their rights to freedom of speech, 
freedom of choice in marital relationships, procedural due process, and equal protection trampled 
by VAWA’s Star Chamber provisions. They face ongoing non-compensable hann from 
defamations and invasions of privacy. Barriers prevent them from correcting false government 
fact-findings about them or limiting dissemination of such. 

It must be remembered that these American men are not accused of terrorism, they’re not 
planning to blow-up innocent civilians—all they did was fall for alien females. 

You just want American men to have the right to use violence against alien girls? 

Define violence. 

I’ll do it for you. It’s the use of physical force that causes injury. Let’s say you and a girl 
are rushing for a subway seat and you bump her out of the way. That’s physical force but no 
injury. 

Under VAWA, any mockery, insult, or yelling is considered violence. 

The terms “battery,” “extreme cruelty,” and “overall pattern of violence” were 
intentionally left vague and over inclusive (legally called “overbroad”—how appropriate) so that 
a citizen husband can be accused of any of these evil-sounding deeds by just exercising his 
constitutionally protected speech that he may use in times of quarrels and even in times of 
making-up, such as kissing the alien if she does not want to be kissed at that particular moment. 

Persons cannot know what not to do if there is no way of knowing what not to do. The 
insidious evil of VAWA is that the Feminists in the VAWA Unit in Vermont can arbitrarily 
decide what is violence under VAWA because the Feminists wrote the law to include almost any 
innocent act as violence if a female claims such. 

Regardless of the overbroad nature of violence under VAWA, men should have the right 
to defend themselves against false accusations, and even if the accusations are true, they still 
have a right to defend themselves. 

Any reason for filing the VAWA case on St. Valentine’s Day? 

It was my Valentine’s Day gift to the Feminazis—too bad it wasn’t a Chicago one. 

Would I machine gun the Feminists? Hmmm let me think about that one. 

It’s a flippant remark that expresses my contempt for them. If I do machine gun a bunch 
of them, then you can use the statement against me. 
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(2) Americans who date or marry Americans : 

VAWA provides: (1) hundreds of millions of dollars to state and local courts and law 
enforcement if they do what the law wants, which is the same as doing what the Feminists want, 
since they wrote the law; (2) money to state and local courts and law enforcement whose policies 
violate the Constitution; and (3) hundreds of millions of dollars to Feminist non-profit 
corporations that frees up private contributions for lobbying in favor of laws that discriminate 
against guys and for supporting political candidates. 

Money for doing what VAWA wants: 

(a) 23 states, including New York, have predominant aggressor policies that violate 
equal protection and probable cause. 

When police show up at a domestic dispute, they are required to detennine who is bigger, 
stronger, and more capable of physical activity—most likely the guy. Then they factor in who 
called 911, who’s more fearful or the better actor—most likely the girl. The arrest isn’t based on 
evidence indicating the guy did something wrong but that he’s a guy. 

The guy could be standing there bleeding from the head, and the girl holding a blood¬ 
dripping hammer, yet the police have to arrest the guy or the department loses money from 
VAWA. 

The arrest infonnation goes into the FBI identification data base that is available to all 
law enforcement agencies, officials of state and local govermnents for employment and licensing 
purposes, and to certain private contractors. 28 C.F.R. §§ 20.21 (b)(2)-(3); 20.33(a); 50.12(a). 
Private detective agencies also obtain publicly available information that can be accessed on the 
Internet. 

The guy then has to spend lots of money on legal fees, which often bankrupts him, to stay 
out of jail. Even when the state court finds the guy innocent, he’s not going to get the arrest 
information erased from all the databases that hold it. The girl’s lies will always be there to 
prevent him from obtaining one job or another and forever ruin his reputation, but the federal 
government doesn’t care because he’s a man, and men, the ones who created this country, no 
longer have rights, other than to die for it. 

(b) No drop prosecutions 

In two-thirds of the states, once the man is arrested, the state has to prosecute him. 
Prosecutors no-longer have the discretion in domestic dispute cases to drop prosecution of the 
arrested person. 

Money for unconstitutional policies: 

(a) All states have domestic temporary restraining orders (TROs) that violate free speech 
and due process. 

A girlfriend or wife, alien or not, simply goes to court cries a few tears, tells a few lies, 
and presto the court, without notice to the husband or evidence, issues a temporary restraining 
order against him. 
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TROs, like arrest records go into an FBI database and the databases of hundreds of 
private detective agencies, which are available on the Internet. 

Historically, TROs were used to prevent an immediate harm before both parties could 
appear in court. 

For example, assume the Feminist next door is clearing trees from her property. Instead 
of cutting them down, she’s using dynamite to blow them up, and parts of the trees are raining 
down on your property. You politely ask her to stop, but she replies she will not be intimidated 
by a male chauvinist pig. You jump in your car and go to the court. The clerk sends you before 
a judge because you are asking for a TRO to put a stop to the immediate damage to your 
property until there can be a full hearing on the matter. 

The judge tells his clerk to try to reach the Feminist. (In domestic dispute cases the judge 
doesn’t bother). The Feminist doesn’t answer her telephone because she’s doing psychotropic 
drugs with her girlfriend and sticking pins in voodoo dolls of every man she ever kn ew. 

The judge issues a TRO directing the Feminist to stop dynamiting and to show up in 
court, usually seven days later to resolve the dispute. (In domestic dispute cases, it’s often two 
months or more, and the husband is thrown into the street). 

If the Feminist keeps dynamiting during the seven days, then the police, at their 
discretion, can arrest her, but usually a warning suffices. 

(b) More than 34 states, including New York, require arrests for an alleged TRO 
violation, which violates due process and probable cause. 

With a domestic dispute TRO, the wife or girlfriend has a “boyfriend goes to jail 
whenever I want” card. She can call the police, make up a lie that the husband or boyfriend 
violated the TRO and the police must throw him in jail. 

The guy also could be stupid enough to send her flowers as a peace offering, and the 
police must again throw him in jail. He should have saved the flowers for his early grave. 

Now he has an arrest record, which goes into the FBI database (available to all law 
enforcement agencies, officials of state and local governments for employment and licensing) 
and private detective firms’ databases, and will cost him a lot of money to defend against. 

Money freed up for lobbying and political candidates: 

The numerous nonprofit corporations set up by Feminists receive hundreds of millions of 
federal dollars to train and preach their man-hating dogma to police, court employees and others. 
It doesn’t matter whether state and local government workers buy into the Feminist doctrine just 
so long as they do what it requires; otherwise, their jobs might be in jeopardy. 

Feminist nonprofit corporations usually have two sides: one that allegedly does 
charitable and educational work for which government tax dollars largely pay for, such as from 
VAWA, and the other side that lobbies for legislation discriminating against men and for 
supporting certain political candidates. Since government money goes into supporting the 
educational side, it frees up private contributions for the political side. 
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Rights violated by VAWA: 


Free Speech, right to think what you will and speak what you think, especially on your 
own behalf in proceedings that make findings of fact as to your conduct. 

Due Process, right to defend yourself when accused of crimes or civil wrongs; to submit 
evidence in your defense; to have notice that the government is holding proceedings concerning 
you; to know specifically what is prohibited, rather than having to guess about it. 

Privacy, right to have access to government records concerning you, to challenge the 
accuracy of those records. 

Equal Protection, right not to be discriminated against by the government because of an 
accident of nature. 

Family Matters, right to marry or date whom you want, assuming she wants to marry or 
date you; to divorce or end a romance, and make other family and personal related decisions 
without fear of government retribution. 

Bear Arms, right to own a gun—issuance of a permanent restraining order requires the 
surrendering firearms. 

Probable Cause, right not to be arrested unless there is more evidence indicating you did 
something wrong than evidence saying you did not, cannot be arrested based on classifying you 
as a member of a particular group, as do primary aggressor laws. 

“In a government like ours, entirely popular, care should be taken in every part of the 
system, not only to do right, but to satisfy the community that right is done.” Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 172 n. 19 (1951)(Mr. Justice Frankfurter 
concurring)(quoting 5 The Writings and Speeches of Daniel Webster, 163). 

Isn’t VAWA needed to stop domestic abuse among Americans? 

It depends on how you define “domestic abuse” or “domestic violence.” If you’re just 
talking about domestic disputes: squabbling, arguments, heart breaks, and tears concerning 
couples, you’re never going to stop that unless you create an Orwellian government like that in 
1984, which VAWA is a good step toward doing. 

What you want from government are laws and their enforcement that prevent 
intimidation or the use of physical violence in domestic situations that cause injury. Under our 
Constitution, that power has always existed in the states and with local police and local courts— 
not the federal government. 

If you’re being threatened or battered by a lover, then call the police—not the FBI or 
Homeland Security. It’s the police and local courts responsibility to protect citizens from 
intimidation and physical violence used in relationships. And it’s the responsibility of the 
individual being harmed or threatened to call the police and testify in court. When the police 
show up at a scene of alleged physical violence or threats, they can’t read a person’s mind. The 
person in danger has to speak up—that’s their responsibility as a member of this society. 

We’re not dealing with children here. These are adults, and adults have responsibilities 
under this type of government. Government cannot protect everyone from their own stupidities 
and fears. The Communists tried that and look at the hann they caused—the lives, hopes and 
dreams they destroyed. 
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The government can’t protect everybody from everything. If it tries, like the Commies 
tried, then you have the wholesale violation of rights. 

Example 

Let’s say I’m riding the bus and behind me are two young guys speaking in a Middle 
Eastern language. I become scared that they’ll blow up the bus, and I call the police. When the 
cops show up, let’s assume the law requires them to arrest the guys just because I became scared 
and they’re ancestors grew up in a different part of the world than mine. That’s the way VAWA 
works; only the person arrested on the mere say-so of another without any evidence is usually a 
guy because an accident of nature made him a guy. 

Why did the Feminists write VA WA to control Americans in relationships with 
Americans? 

Looks like the Feminists want to do away with marriage just as the Communists, Nazis, 
and Oceania in the novel 1984 wanted to. 

The Feminists are like the Nazis, Commies, and every other group of tin-pot dictators and 
zealots in history; they want to force their ideology on everyone else. They believe they’ve 
discovered the “truth”; otherwise, why call themselves “politically correct.” That’s as nuts as 
“religiously correct.” 

They also want easy money from the government, which has substituted for husbands 
they can’t get. 

With taxpayer dollars, their media and political clout, the Feminists are pretty much getting 
what they want—a tyranny over men. They want such a tyranny, so they’ll be treated like 
princesses—do what I want, when I want, read my mind before I have to tell you what I want, and 
be quick about it. 

How can men be the ones who are suffering? 

(a) American men dating or married to alien females. 

In the case where an American man dates or marries an alien female, the Federal 
Government in deciding whether the man did something wrong or committed a crime does so 
without using the adversarial process. It’s all kept secret from the American husband. 

The reason for this part of VAWA is to create an in terrorem effect to keep guys from 
looking overseas for mates. After all, from 1900 to 1950 the male/female ratio in the U.S. was 
above 100%, but since 1950, it’s been in the lower 90% category. 

(b) American men dating or married to American females. 

Because a fair amount of the funding that is provided to local courts and the police by 
VAWA is dependent on Feminist tenets, neither dare value a man’s word to the same extent as a 
female’s. Both refuse to believe what the man says; thereby, assuring further funding under 
VAWA. 


150 



VAWA uses Feminist organizations to train local court and law enforcement personnel, 
which means training government employees to do what the Feminists want. They warn that if 
an employee does his job their way, then he won’t have any problems. But if he does his job 
consistent with the Constitution, then he’ll have problems. 

The training is also accompanied by indoctrination that men are dangerous and need to be 
contained and punished because they are men. 

Doesn 7 the average female, who is physically weaker than the average male, need the 
government to protect her? 

Sure, and she has always had it with the local police and local courts. 

She can also go to her brother, her father, her uncle, the guy next door, or one of her many 
beaus, or take martial arts and learn to protect herself. 

Don’t sell girls short. They’ve been doing better than holding their own since the hunting 
and gathering days. 

Females are masters of the art of deception and using the intentional infliction of 
emotional distress to get what they want. Ever try dealing with a crying or nagging girlfriend? 

What I want to know is where’s the Intentional Infliction of Emotional Distress Against 
Men Act? 

There are reports of females initiating as much domestic violence as males, but let’s be 
real, guys can protect themselves from a female, right? 

Assuming she’s not driving a Mercedes Benz or feeding you poison, yes. Even if she’s 
wheedling a gun, so long as it’s not a shotgun, I wouldn’t be too worried. 

The problem isn’t their use of physical violence; you’ll never stop that, but that when a 
female causes injury, the courts believe the female’s lie about self-defense. Even if the guy is 
still alive, the courts will believe her. 

The Courts are predominantly biased against guys. For example, when the judge asked 
the prostitute at what point she realized she had been raped, the prostitute answered, “When the 
check bounced.” “Guilty!” the judge declared. 

VAWA Mafia 


A Racketeer Influenced and Corrupt Organization of nonprofit corporations and 
government employees that violate the law in their efforts to exercise power and make money. 

They suborn perjury, perpetrate fraud, obstruct justice, breach government contracts, 
suppress statistics on female-initiated abuse, and reach conclusions not supported by the data. 

War 


America’s wars were fought, in part, to keep American females from becoming British 
trollops, Nazi broodmares, Japanese comfort girls, or Commie secretutes. 

Since girls control a majority of the country’s assets, in the next war, girls should make 
up a majority of the casualties in defending those assets. 

A healthy society should not war against human nature, but there will never be peace so 
long as feminine desire exceeds its ability. 
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There is a state of war between men and the Feminazis—total war. 
You may not be interested in war, but war is interested in you. 

Women 


Women are females who don’t exploit the Feminazi pedestal. They understand the 
foibles and benefits of both sexes, see through the self-serving hype of the Feminists, use the 
power that Mother Nature gave them rather than pretending they are men, and are actually 
willing to help a guy to a point rather than whining what have you done for me lately? 

“To be a real woman is to bring out the best in a man.” Gidget. 


Work 


If a person does it today, he won’t have to do it tomorrow. 

Work outside the home is often more interesting than work done in the home. Yet it is 
also true that work done in the home—particularly time spent with one’s children when they are 
young—is often more satisfying and important than wage work. 

The Feminazis have bamboozled men into giving them jobs for which guys are better 

suited. 

World Problem 


The key problem facing the world is over population and the key cause of over 
population is selfish females. Girls want above all else, except money, children. It’s a key 
driving force for them, not so for most men who want a career. 


152 



Articles 


: 

"ANTI-FEMINIST LAWYER"-N.Y. Times 

HOME EVOLUTIONARILY CORRECT CYCLOPEDIA ARTICLES BEEN-SCAMMED.COM ROY’S RESUME CONTACT ROY AT RDHHHfffiYAHOO.COM 


Copyrighted Articles by Roy Den Hollander 

Index 

A female’s invisible weapon 

Discrimination against men 

Do men cause the wars? 

Dollars of War 

Fear corrupts 

Fighting the Violence Against Women’s Act 

Finding security and information in Russia 
Ladies’ Nights are not children’s or seniors’ nights 

Mafia and marriage 
Ms-understanding about Ladies’ Nights 

No more free drinks ladies 
Preaching Feminist religion in Women’s Studies 

Some differences: males v. females 

Taser girl 

The powerless girl? 

Who are more compassionate, more civilized: males or females? 

Who would want to be a wife? 

Why can’t the Men’s Movement get its act together? 


file:///C/Users/l/Desktop/roy/roydenhollander.com/main/articles.htm[9/20/2019 11:03:23 PM] 





























Articles 


World without men 

World without men 

The Feminists are always intimidating males into using the term "woman" when referring to adult females, "You mean ‘woman’"! But what if the female 
is a bimbette, bimbo, bimbat, broad, dame or even a ho? Just because a girl turns 18 doesn’t make her a "woman." Of course the same is true of males— 
age doesn’t make a man. So what does? 

First, what is a man? Simple, a man is a guy who’s not afraid of girls, bimbettes, bimbos, bimbats, broads, dames, hos, or even "women." Since most 
Feminists fit into those categories, except the last, a man is a guy who’s not afraid of the Feminists. 

Now asked yourself how many guys do you know who are not afraid of the Feminists—maybe one but probably none. So where have all or most the 
men gone? They’ve turned into androgynies because the Feminists have scared the attributes of men out of them—primarily the attribute of courage. 
Remember, being brave behind closed doors doesn’t count. That’s the way girls act. 

This psychological genocide began decades ago and has now reached the point where there are probably only 200 men left in America, if that many. 
When they’re gone and those in other countries die off, it will in effect leave a world without men. Sure, the population will still have nearly 50 percent 
males, but the qualities that make men will have vanished. 

Where then will the human race find the temper of the will, the quality of the imagination, the appetite for adventure over the love of ease, and, most 
importantly, the preponderance of courage over timidity—not with the Feminists and their androgynies. 

For an allegory depicting the demise of men, pick up the book World Without Men by Charles Eric Maine. 


Fear corrupts 

The purpose of the Feminist Movement is not equality, justice or freedom, but power—power over men. 

Virtually every female lives with a never-ending fear that just about any man has the physical power to do with her as he wishes. Fie can beat her up, 
rape or kill her with his bare hands; providing no one else is present to prevent it. She does, however, have recourse to the courts, and if she is dead, the 
prosecutor will try to avenge her, but when a female faces a man in a situation of imminent physical violence, she’s powerless. 

This lack of physical power to protect their own being has driven many females to an uncontrollable fury and madness that has spawned an insidious, 
malicious obsession to control men totally by gutting their freedom of thought and speech and relegating them to the non-human status of beasts. 

Feminists, or more appropriately Feminazis, use well-proven totalitarian tricks to reach this end. They propagandize their goal as liberation of all 
females, but in reality they aim to warp society's institutions into a big sister that relentlessly attacks, humiliates, demoralizes, and destroys men. 

The Feminazis profess their aim is to raise the consciousness of men and females, but they are actually carrying out a campaign of indoctrination and 
social pressure backed by the force of government. Their true goal is to domesticate and intimidate men into sheepish little boys who will blindly obey 
their self-righteous, hypocritical, and bigoted whims. 

Flaving tasted social power, the Feminazis will not stop until they reshape America and eventually the world into an intolerant hell complete with 
thought-control, inquisitions, enslavement, and, as one Feminazi priestess advocated, a reduction in the male population to 25%. Perhaps the reduced 
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male population will be kept in “protective hamlets” surrounded by armed guards and barbed wire where females can safely pick out their pleasure for 
the night and where females’ fears remain entombed. 


Why can’t the Men’s Movement get its act together? 

Some say the Men’s Movement is ineffective because the Feminists are so successful at turning men into androgynies that there are probably only a 
couple of hundred men left in America. If true, it’s not easy for such a small group to change the course of 300 million. 

Some, however, argue ego. Men are too aggressive and opinionated—they just can’t cooperate. Yet, practically all the great social changes in history, for 
good or ill, occurred because men worked together. 

Others claim an absence of organization with too many groups going in too many different directions. But there are hundreds of Feminist organizations 
spread across the land doing lots of different activities and focused on different goals, although a uniting factor may be their inherent fear and hatred of 
men. 

The lack of success by the Men’s Movement isn’t for want of talent or will. It has skillful public speakers and writers trying to educate, elucidate and 
enlighten; competent litigators trying to put the blindfold back across the eyes of Justice; effective lobbyists exercising their First Amendment right of 
association; and gutsy demonstrators willing to fight for their rights no matter how many names the "morality pundits" call them. 

So why can’t the Men’s Movement effectively fight the Feminists? In this capitalistic society—it’s money, the primary source of power in America. The 
federal government gives Feminist organizations hundreds of millions of dollars a year while foundations, corporations, and individuals chip in millions 
more. 

Organizations advocating for the rights of men receive next to nothing, and it’s unlikely to change. Politicians run the government, and they generally 
take positions that will win the most votes, which means catering to the female majority. Foundations, as with most of the non-govemmental sector, are 
largely run by products of university Women’s Studies programs, which issue degrees in backstabbing men. Corporations, of course, follow the dollar, 
and with 80% of the purchases made by females, corporations aren’t about to donate to men’s groups. 

As for private individuals, although most of the billionaires in America are males, their wealth often depends on corporations, so they aren’t about to 
alienate their largest market. Besides, a by-product of feminism was to expand the labor pool, which lowered the cost of labor—the largest expense for 
most corporations. Working and middle class men still believe the government will treat them fairly if they end up in a dispute with a female. Those who 
know the truth, however, have very little money left after fighting a government that not only doesn’t give a damn about them, but actually rejoices in 
the number of their lives it can destroy. The rest of the populace simply follows the trends of the day with many too scared to have their names 
associated with groups against which popular culture directs its hostility. 

The iuture prospect of the Men’s Movement raising enough money to exercise some influence in America is unlikely. But there is one remaining source 
of power in which men still have a near monopoly—firearms. At some point, the men in this country will take the Declaration of Independence literally: 

"[Wjhen a long train of abuses and usurpations, pursuing invariably the same 

object evinces a design to reduce them under absolute despotism, it is their right, 

it is their duty, to throw off such Government, and to provide new guards for 

their future security." 
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Discrimination against men 

A propeller driven plane drones somewhere overhead far out of sight. Its low monotone humming envelops a warm, spring Sunday afternoon somewhere 
in the 1950s in northern New Jersey. A boy sits on his 24 inch, black, single-gear Schwinn bicycle, keeping his balance by holding onto the door handle 
of an old, blue, four-door 1947 Dodge. 

The boy’s consciousness pauses at the moment, feeling vaguely sad for no discernible reason. The week’s events ended with this gift of nothing to do: no 
homework, no television shows, no new housing developments to explore or classmates able to come out and play. 

The dead-end street needs a new asphalt topping. Where the boy balances on the side, the asphalt has broken up into small gravel-like stones with an 
isolated weed sprouting up here and there. It is still early spring, the lawns are just beginning to turn green and the tulips and dogwood buds remain 
closed, waiting for a few consecutive days of warm weather. The air smells fresh, warmed slightly by a gentle breeze. 

The airplane sound fills the vacuum of silence on this street with modest middle-class houses in this small suburban town, whose claim to fame will not 
come until the end of the next decade—the 1960s. Of all the towns in America, this town will have the second highest number of persons per capita to 
die in Vietnam—eight, and all of them men. The same number of females in the armed services who will die in Vietnam from the entire United States. 


A female’s invisible weapon 

Physical violence injures the body while emotional distress sears the mind. 

Contemporary Feminist groups and the political-correctionalist media and politicians incessantly depict husbands and boyfriends as brutal batters of their 
innocent, defenseless wives or girlfriends. They ignore, however, the incapacitating, genetically-programmed violence of emotional distress that wives 
and girlfriends batter guys with day after day, year after year, sending the man to an early grave or bankruptcy defending against a fraudulent lawsuit. 

Females intentionally or recklessly inflict emotional pain on a man with words, lies, intonation of voice, facial demeanor, and acts or patterns of 
behavior. For example, every time a guy leaves the refrigerator door open for more than some arbitrarily time limit set by his wife or girlfriend, the 
domineering paragon of everything allegedly correct barks, “shut the door!” Over time, opening the refrigerator can become an unpleasant task—not 
unlike touching a live wire. 

Or the keeping of letters from the wife’s lover in a place where the husband is likely to find them so as to shatter the world of a faithful husband— 
especially when the wife’s sexual escapades occurred in the year prior to the birth of a child. Such an evil female well knows that a nauseating doubt 
will plague the husband until the day he dies that the child is not his. What redress for the pain she caused does the husband have in Feminarchy 
America—none! 

Girls have the advantage because physical violence is easy to prove: it leaves physical marks that a camera can record. Emotional violence, however, 
stalks the invisible world of the mind, which makes it a near perfect weapon. Husbands and boyfriends can’t take pictures of the pain females cause 
them. Girls know that, and Big Sister America is using that fact to literally tie men’s hands, so they can no longer defend against their girlfriends or 
wives twisting the blade of emotional pain through their hearts. 

You never see advertisements paid for with taxpayer dollars that give men a number to call to throw some ragging, nagging, malicious-mouthing female 
in jail. That wouldn’t happen until science invents a technique for measuring emotional distress. In the meantime, a man has no choice but to follow 
Mother Nature, regardless of the cost, and slap the shrew upside the head to stop the barrage of emotional bullets spewing from her tongue, which, of 
course, has always been a girl’s gun. 
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Fighting the Violence Against Women's Act 

The federal Violence Against Women Act ("VAWA") pays the legal fees for most, of the foreigners who trick New Yorkers and other American citizens 
into marriage. Sometimes it’s a foreign man deceiving a lady, but usually it’s a foreign femme fatal conniving for a green card. 

Some ladies from the former Soviet Union go so far as to secretly feed drugs to their prospective husbands. Ingenious, since the man thinks the euphoria 
of the drugs actually comes from his girlfriend’s affections. 

After marriage, the citizen husband often realizes his marriage is a fraud, so he demands a divorce. If the divorce comes within two years of the wedding, 
it will likely end the wife’s dream of a green card because Homeland Security’s Immigration division will start deportation proceedings. However, she 
can avoid deportation by simply accusing her husband of domestic violence. 

It doesn’t matter whether she’s lying or not. Just on her say-so, Immigration will hold a secret proceeding to determine whether the husband did what she 
accused him of doing. The husband will not receive any notice of the proceeding. If he somehow learns about it, Immigration will not let him participate, 
and it will throw in the garbage any evidence from him of his innocence. No wonder Immigration usually finds the husband committed abuse. 

Immigration’s so-called fact-findings of domestic violence are forever kept secret from the husband but not feminist organizations that provide the wife 
benefits, law enforcement, and some state agencies. 

VAWA pays for the wife’s lawyer to not only represent her before Immigration but in divorce court and just about any state action in which she accuses 
him of abuse, such as false police and court complaints that result in the arrest, criminal prosecution and orders of protection against the husband. 
VAWA also pays the feminist organization that the wife uses to advise her on how to acquire a green card. Of course, the husband has to pay his own 
legal expenses. 

This leaves the husband in the untenable position of using his resources to legally battle his wife’s attorney and feminist advisor. Since they are paid by 
the federal government, they’ll have the wife file any number of complaints and actions. They don’t care; they’re being paid. 

But there’s a way to actually make them pay, and that will deter the fraudulent state proceedings they bring against a husband. He can file a federal 
Racketeer Influenced Corrupt Organization lawsuit against the wife, her attorney, her feminist advisor and the federal government. 

VAWA does not pay the legal costs for RICO defendants. As defendants, the wife, her lawyer, and her feminist advisor will have to pay their own legal 
fees while the federal government will have to divert resources to its defense. 

RICO may not stop the fraudulent efforts of foreign females to gain a green card, lawyers to profit by violating the rights of others or feminists from 
bankrupting another man—but they’ll never forget the price they paid in dollars to defend against a RICO lawsuit. 


No more free drinks ladies 

One of the most influential courts in the country recently decided that nightclubs can charge men for admission while at the same time letting ladies in 
for free. Sounds like discrimination, but the federal Second Circuit Court of Appeals says its okay under the Constitution. 

The ruling came in a challenge to "Ladies’ Nights" brought by the author of this article. The court’s ruling now allows nightclubs to set any price, no 
matter how high, for men or even ladies to enter a club or bar that serves alcohol. Naturally, any club wanting to keep out members of one sex—other 
than those who are Wall Street moguls—can now do so under the Constitution. 
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The court’s decision, however, does not support charging men more for drinks than ladies. It actually provides authority that pricing drinks differently 
for the two sexes is unconstitutional. So if a guy can sneak in and get to the bar before being bounced, a nightclub can’t charge him more for a drink. 

Sounds schizophrenic, but the court had no choice; otherwise, it would have to overrule two federal cases that say it’s unconstitutional for bars to refuse 
to serve females. The Feminists would not like that, and most judges are scared of the Feminists or Feminists themselves. 

The way the U.S. Constitution works is that for nightclubs to discriminate in violation of it, the discrimination must somehow involve the state. It’s 
called "state action." Since, according to the court, the state is only involved in licensing the serving of alcohol and no alcohol is served in entering a 
club, there’s no state action on admission. But that also means that at the bar where alcohol is served, state action must exist because without a license no 
alcoholic drinks can be provided. 

As a result of this federal decision, men, anywhere in the country, can now challenge Ladies Nights when bars charge them more for drinks, and they 
will have a decent shot of winning (assuming the judge is not ideologically corrupted by Feminism). This is important because most Ladies’ Nights 
outside of New York City charge men more for drinks rather than more for admission. The Second Circuit judges obviously didn’t realize this or they 
would have come up with a different illogical argument. 


Do men cause the wars? 

During a trip to the evil empire—formerly the Soviet Union but still as evil as ever—a middle-aged Feminist translator sternly ended her exposition at a 
Moscow museum about a World War II battle with "Men cause the wars!" The American academicians and others along on the tour, including the males 
who were no longer men, nodded approvingly. Not me, I spoke up—"Tell that to the guys pushing up daises in the Falklands!" Silence, no one dared 
argue with the truth. Margaret Thatcher started the Falklands War that killed 252 British and 655 Argentine soldiers, sailors, and airmen while doing in 
only three British females. 

Men always die in greater numbers than females: in the Viet Nam War it was 58,185 American male combat related deaths to 8—that’s right—8 
American females; in the Gulf War, 518 American men to 11 American females; and the Iraq War, 4,143 American men to 102 American females. But 
are guys the sole cause of that which destroys so many more of them than females? The National Organization of Witches (N.O.W.) and other modern- 
day groups of matriarchal tyrants would have us believe so because if men cause the wars, than they get what they deserve in war. 

Condoleezza Rice, as National Security Advisor to President Bush, helped to bring about the Iraq War. As for the Gulf War, April Glassby, the 
American ambassador to Iraq in 1990, met with Saddam Hussein just before he invaded Kuwait. At the time, there was rising tension between Iraq and 
Kuwait, Iraq was mobilizing and there were reports that Saddam might move across the border. So what did April tell Saddam at their meeting—the 
United States had no obligation to defend Kuwait. How dumb can you get. Maybe April didn’t want to offend Saddam’s sensitivities by popping his 
delusion as the modem day Saladin. Whatever the reason for her stupidity, after April tells Saddam "green light," he invades—as would any guy when a 
girl gives him the go-ahead—even though April might have been was thinking "red light." What was Saddam suppose to do—read her mind? So he 
invades, figuring the U.S. won’t intervene because that’s what its ambassador said, and if the U.S. won’t than no one will. 

The Viet Nam War had lots of contributing factors, including the 1.8 million more votes Lyndon Johnson received from females than men in 1964. 
Those ladies didn’t swing the election alone and Barry Goldwater might have dragged America into the same quagmire, but more girls than guys were 
responsible for re-electing LBJ who turned Viet Nam into a male meat grinder. 

What about the big killer of men—World War II? This requires a little history—something the Feminists are excellent at ignoring or re-writing. 

The treaty ending the First World War set up the League of Nations. In order for the League, like the United Nations today, to have any power required 
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America as a member. The League ended up including most of Europe, including Germany, as well as Japan and China—but no U.S. Here’s why: 
President Woodrow Wilson and the leader of the Senate, Henry Cabot Lodge, had some disagreements over the League. Since the Senate would have to 
approve the treaty that called for U.S. membership, a compromise was crucial and likely because both men were politicians. But when Wilson suffered a 
stroke, his wife, in effect, took over as President—that doomed any chance of an agreement. When was the last time you tried to reach a compromise 
with a female in a position of power? To such, "compromise" means only one thing—do it their way! Without the U.S., the League ultimately proved 
incapable of preventing aggression by the Axis Powers in the 1930s, which culminated in World War II. 

Another Mistress of War was Queen Victoria with her campaigns of imperialism in Africa: the Anglo-Zulu War and the two Boer Wars. The Queen used 
250,000 troops to conduct a scorched earth policy against the Boers and throw Africans and Boers into concentration camps: 27,927 Boers (of whom 
22,074 were children under 16) and about 20,000 Africans died of starvation, disease and exposure. In all, about 25% of the Boer inmates and 17% of 
the African ones died. Concentration camps weren’t new in 1900, but under the British matriarch Victoria, they wreaked an unprecedented toll of human 
misery. 

The Second Boer War alone cost around 75,000 lives — 22,000 British soldiers, 6,000-7,000 Boer soldiers, 20,000-28,000 Boer civilians and perhaps 
25,000 Africans. The population of the world back then was 26% of what it is now, so multiply these figures by four to understand the scope of feminine 
barbarity. 

Catherine the Great of Russia started or instigated a number of wars in order to expand her domain to the South and East into the Ottoman Empire and 
bite off pieces of Poland in the West. Her eminence killed plenty of men in order to add some 200,000 square miles to Russian territory, and when 
finished, she had bankrupted the county. The current German chancellor Angela Merkel keeps a picture of Catherine the Great in her office because, as 
Angela says, "Catherine was a strong woman," which in Leminism means a destroyer of men. 

There are plenty of other female tyrants throughout history who have unleashed the irrational fury of their twisted emotions when slighted, given vent to 
their insatiable greed, and blown mindlessly passed the chance for compromise to kill plenty of men and children. The Leminists conveniently ignored 
this history hoping men will do the same and buy into their con of the empathetic female leader. Don’t be fooled; they are only empathetic so long as 
they’re looking in the mirror. Until females have to register for the draft, and start dying in the same numbers as men do in wars that they cause, it makes 
no sense to make one of them Commander-in-Chief. 


Some differences: males v. females 

Leminist propaganda claims that except for some mounds of flesh and “gender” organs, there’s basically no difference between guys and girls. They say 
females can do virtually anything men can. Perhaps, but can they do the tasks evolutionarily suited for men as well as men? Not in the real world they 
can’t! 

Think about it. Would you waste time and money watching a bunch of females trying to play basketball when you could catch a higher quality of ball 
played by the NBA, men in college, or even a really good high school boys’ team? I don’t think so. Of course, if the girls played in their bikinis that’s 
different. 

What if you needed someone to do your taxes? You’d be foolish to use a female. Studies at Vanderbilt University show that thirteen times more boys 
than girls score above 700 on the math part of the SAT. Why risk going to jail because some ditz got the math wrong. 

Or what about investing the money for which you had to put up with so much grief to earn in an economy where over 50% of the jobs are held by 
females. Are you going to hand it over to some vain Leminist such as the former CEO of Hewlett Packard who spent lots of company resources and time 
aggrandizing herself while the stock dropped by nearly 50%? 
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On the other hand, when it comes to prostitution rings—invest with the madams. Los Angeles busted the largest call girl operation in its history that had 
raked in five to eight million in just 22 months. It was run by females: a 42 year-old Russian madam and her 22 year-old daughter. Money for sex—a 
girl’s natural calling. 

But when it comes to the work Mother Nature made men for, girls don’t cut it. So the next time some Feminist gives you that stem, serious look—like 
the one your mother did when trying to tell you something that made no sense—and the Feminist says, “I’m a strong and independent woman,” meaning 
she’s as good and tough as a guy, ask her to step outside. “Excuse me!” She’ll indignantly respond in a tone meant to intimidate. Reply with “I’m 
challenging you to a duel. Let’s see how strong, independent, and tough you really are. You can even choose the weapons, so long as it’s not T & A or 
duplicity.” That’ll shut her up. 


Who are more compassionate, more civilized: males or females? 

Feminist proselytizing demands we believe that girls are better suited for certain traditional male activities—only the high paying and powerful ones of 
course—because females are more compassionate and caring. Nobody wants a compassionate general, but let’s see whether girls really are 
"compassionate." 

Take a husband and wife who both work. While driving, the wife slams into another car—not surprising since she’s running her mouth on a cell phone 
and between breaths and gibberish, she’s sucking down a coffee latte. She ends up in the hospital for weeks. The family income is cut, but the husband’s 
main concern is that she’s okay and gets well. He knows they’ll make it through the financial crunch. 

Reverse the situation. The husband is broadsided by some lady yakking on her cell phone and sipping a coffee latte. The accident, more like 
recklessness, sends him to the hospital for weeks. The wife’s only concerns are the impact on her of the loss of income and sex. Sex is a concern, unless 
she’s an adulteress (something many wives are until men no longer find them attractive), and so is the loss of income needed to keep her in the lifestyle 
to which she is accustomed. While this example shows females as being less compassionate than men, it does show them as equals in one sense: both are 
primarily concerned about the wife. 

Regardless of compassion, girls just aren’t as competent as men at many tasks. However, they aren’t powerless. Mother Nature gave them the ability to 
use sex, sexual favors, and sympathy to win what they want. But Feminarchy America now allows them to habitually get away with conduct they never 
could have before. Feminists believe the universe exempted them from civilized conduct by making them female even though that was just an accident. 

For instance: Has a girl ever summarily pushed you out of the way in a crowded night club or stampeding to squeeze her fat rear into a bus or subway 
seat that could fit only one of her cheeks? What about cutting in line at the deli counter or mouthing off in such a vitriolic manner that if it came from a 
man he’d end up with a knuckle sandwich? Or take these female teachers caught having sex with their underage students. They receive no prison time or 
one to three years while male teachers get 15 to 20. Then there’s females murdering their children without getting fried, killing their husbands and not 
even going to jail or butchering incipient human beings on demand because they want the choice to act irresponsibly in satisfying her sexual whim of the 
moment. 

The Feminists have twisted America into allowing girls to get away with more than Mother Nature intended, not because girls are superior or more 
compassionate, but because females are now making the rules. We have forgotten six million years of hominid evolution: females aren’t here to soothe 
the "savage beast"; the "savage beast" is here to limit their infinite capacity for evil. And the most virulent feminine evil is Feminism. 

So what’s to be done with the Feminists? Strap them to missiles and drop them on the Middle East. They’ll know how to deal with them. 

Video proof that men are more compassionate. 
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Who would want to be a wife? 

The news media and Hollywood generally portray the role of wife as dreadful and that of the husband as enviable. As with other superficially, politically 
naive analyses, the Feminist infested media often fails to look beyond its members own biased beliefs to the reality of being a husband in Feminarchy 
America 

Everyday he leaves the house and children to trade 8, 10 or 12 hours of his life for the means to provide for his wife and offspring. Beyond food and 
housing, he must satiate his wife’s voracious appetite for material goods in her Sisyphean effort to keep up with Mrs. Jones; assuage her relentless vanity 
with expensive jewelry, perfumes, clothes and cosmetics; appease with social status her vindictive, vitriolic ranting as age lines her face; satisfy junior's 
whining for a new toy, bicycle or car; and fulfill his daughter's limitless greed for MTV hyped products. 

At work, the husband must win out over others or jeopardize the means of satisfying his insatiable dependents. Job stress is an ever-present companion 
that contributes to the five to seven years shorter life span men have as compared to females. Many husbands, however, do not have to worry about 
stress, because their assigned role as serfs to wives lands them in jobs that kill before stress has a chance to even raise their blood pressure. In the ten 
most hazardous jobs in America, over 90 percent of the workers are men. Every year industrial accidents kill twelve times more guys than girls. 

If an unfriendly nation decides to invade a husband’s homeland, he, not his wife, will be drafted. The husband will go fight in order to protect his family 
and their way of life. In the twentieth century, 99 percent of the soldiers killed in wars were men. Death, however, may be the easy way to get through a 
war. Of the 2.6 million young American men who served in Vietnam, approximately 800,000 suffered from post-traumatic stress syndrome. Would any 
of these guys have traded washing dishes for the hell they went through and are still suffering from. 

In an emergency situation, females, including wives, and children are rescued first while men, including husbands, wait, hoping the grim reaper's scythe 
swings slowly enough for them to escape. 

When the bottom of the economy falls out, the main provider of a family, usually the husband loses his job, which requires the family to seek 
government assistance. Some welfare programs require the husband to leave his home before the wife and children can receive support. As a result, the 
wife still has her children and a roof over her head while the husband walks the indifferent streets alone. Over 70% of the homeless are males—not a few 
because of lost jobs. 

At the other end of the economic scale where both husband and wife have well paying jobs, when the wife has a child, she often has three options: to 
leave work to raise the child, to work part-time, or return to work full-time. The husband also has three options: to continue working, to continue 
working, and to continue working. 

Finally, the burdens foisted on husbands by this Feminarchy of a nation cause men to commit suicide five times more often than females. For example, 
the Viet Nam War killed around 58,000 young men; since that war's end, over 58,000 men who served in Vietnam have committed suicide. 

When the media and Hollywood exclaim, "My God, who would want to be a wife?" Given the alternative—many. 

Mafia and marriage 

The Russian mafia, once a hierarchical structure under the Soviet Union, diffused with the end of Communist Party power into a confederation of crime 
groups that now includes Chechen, American, Cypriot, Mexican, and other nationalities. The smarter members, no longer confined to scheming for 
rubles, are now chasing hard currency by expanding their criminal operations to the wealthy West. Former F.B.I. Director Louis Freeh said, “Evidence 
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that organized crime activity from Russia is expanding and will continue to expand to the United States is well-documented.” Emergency Net News 
Service, May 3, 1996, Vol. 2-124. 

Bringing Russian crime to Western shores requires an ongoing transfer of assets to foreign markets where the successful use of those assets requires (a) 
setting up and expanding Russian mafia businesses, such as prostitution, pornography, strip clubs, and drug smuggling; and (b) protecting those 
businesses by obstructing justice, tampering with witnesses, bribery, intimidation, and murder. 

The Russian mafia in the West has created a vertically integrated business of supply, service, protection, profit maximization, and reinvestment with a 
huge appetite for human capital. The average Russian prostitute in the U.S. makes a relatively small amount of $100,000 to $150,000 tax-free a year, but 
considering the large number of them, the Russian syndicate is making substantial sums from the commissions the girls willingly pay. For example, the 
largest prostitution ring in Los Angeles’ history was operated by Russian criminals, a mother and daughter team, that took in $8 million over two years. 

Operating a lucrative Russian mafia prostitution business requires the following: 

Step One : Transplant willing females from Russia to the U.S. for prostitution, stripping, pornography, or procuring. Such involves the crimes of 
white slavery, importing an alien for immoral purposes, fraud, the misuse of visas, and eventually unlawfully acquiring citizenship. To keep customers 
coming back for more from an asset often means secretly slipping them drugs. 

Step Two : Protecting the mafia’s human capital from deportation, arrest, or imprisonment, which would ruin her money-making potential. This 
often requires tampering with a witness or victim, threats, bribery, and even conspiracy to commit murder-for-hire. 

Step Three : Money laundering and failing to file reports on transporting dollars overseas so as to avoid paying Uncle Sam his due in taxes. 

One common scheme for supplying the Russian syndicate in America with assets is tricking American men into sponsoring and financing Russian mafia 
prostitutes and madams for U.S. residency and citizenship through a shame marriage. Not all Russian gangsters are gruff, 220-pound weight lifters or 
arrogant young MBA graduates dressed in black. Many of the most dangerous look out on the world through blue eyes set in a pretty face framed with 
long blonde hair. It is those mobster molls who are especially adept at exploiting human emotions of the heart for material gain. 

The website www.heen-scammed.com tells the story of one such mafia moll and her mobster associates, one string of events and injuries arising out of 
the Russian mafia’s operations of transplanting prostitutes to New York and other states, passing drugs and large sums of money back and forth between 
countries, and threatening as well as executing reprisals against any person or business who got in the syndicate’s way. 


Preaching Feminist religion in Women’s Studies 

The only problem with Women’s Studies is that it preaches Feminism: a belief system that advocates an accident of nature, bom a girl, makes females 
superior to men in all matters under the sun. Men are deemed guilty until they prove themselves innocent, females are innocent until proven guilty, and 
even then, it’s still a guy’s fault. 

Women’s Studies programs preach females are oppressed by a patriarchal society. Oppressed compared to whom—princesses in fairy tales? If you 
want to know who the real oppressors are just look at who lives longer, who controls a greater percentage of the wealth, on whom more money is spent 
for health, who receives less jail time for the same crimes, and who’s proportionally fatter. It’s not guys. 

If anything, America is a de facto matriarchy. Females can murder incipient human beings (abortion), newborns, young kids, boyfriends, and husbands 
with little or no punishment. The Voodoo science of Women’s Studies is largely responsible for all those lunatic female syndromes that excuse ladies 
for killing others. If men were really running the show, that wouldn’t happen. 
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Yet Feminists argue America is a patriarchy because men hold most of the jobs above the glass-ceiling. That’s true, but real power is not in who holds a 
position but in what they believe. Women’s Studies programs have successfully created in universities and society a Feminist Establishment, a unitary 
belief system held by enough influential persons so as to dominate over other beliefs, including those on which the Constitution is based. Over the past 
40 years, Feminists have so scared males that they no longer believe in nor will they fight for their rights. As a result, there few men left, but a lot of 
androgynies. 

That may make the ladies feel powerful, but who’s going to defend them against a real threat. Don’t forget that if it weren’t for men, many females 
would now be Nazi broodmares, Japanese comfort-girls, or Commie secretutes. 

Women’s Studies programs claim to want equality, but in reality their aim and achievements are preferential treatment. In New York State, 57% of 
undergrads are females while 63% of master’s degrees and over a majority of doctorates go to females. Throughout the country, girls earn more per unit 
of time worked and unit of risk incurred. Females can commit perjury in court with no punishment, receive custody of children and hidden alimony 80% 
of the time, and they don’t have to register for the draft. Women’s Studies programs aren’t out for a meritocracy, not even a quota-ocracy but a 
“hypocracy.” 

Women’s Studies programs feed on demonizing, denigrating, and discrediting men—blaming them for all the World’s evils while exalting females as 
innocent, virtuous victims. For example, the programs claim men cause the wars. Tell that to the guys pushing up daises in the Falkland Islands. And 
don’t forget the influence of Condoleezza Rice on the current wars, April Glassbie on the first Iraq war, the 1.8 million more females than men who 
voted for Lyndon Johnson, Woodrow Wilson’s wife refusing to compromise with Sen. Henry Cabot Lodge so America could join the League of Nations, 
Queen Victoria’s Boar Wars in which the brutality of concentration camps was perfected, Catherine the Great of Russia, and others. No, when females 
are in a position of power they are just as likely to abuse it and perhaps more so, since they feel compelled to look tough. 

My lawsuit against Columbia’s Women Studies program was just one of three that tried, unsuccessfully, to win back the rights of guys trampled by 
Feminism. That case made two basic accusations: violation of equal protection and the government aiding a religion. On equal protection, think of 
Title IX of the Educational Amendments of 1972. Title IX requires universities to offer girls equivalent athletic opportunities as those offered to guys. 
The same requirement applies to all educational programs—not just athletics—whenever a university receives financial assistance from the federal 
government. 

Columbia received such assistance, so it was violating Title IX by not having an equivalent program for guys or not eliminating its Women’s Studies. 
Sure guys could take Women’s Studies courses, but they were of no benefit to them; just like a girl taking a male sport—she’ll spend her time on the 
bench. In Women’s Studies the guy will spend his time being walked over by girls in their stiletto heels—hmmm that might not be so bad. 

On the religion issue, New York and the Feds provided Columbia assistance that benefited the Women’s Studies program. Since the gospel of the 
Women’s Studies program is the belief system Feminism, the State and Feds were aiding a religion. A religion need not have gods or goddesses, but 
does include irrationality, a trait not unknown to Feminists and females, and acting in accordance with a belief that is against one’s interest, that is doing 
something stupid, another trait not unknown to Feminists and females. 

Had the federal court concluded that Feminism was a religion, then every Women’s Studies program across the land that pushes Feminism would have 
ended, the hundreds of millions of dollars a year that the federal government gives to Feminist organizations under the Violence Against Women Act 
would have ended, and every bit of state or local help given to programs with a Feminist slant would have stopped. Feminists would finally have been 
on their own to prove whether they were really the strong and independent persons they proclaim to be. 


Finding information and security in Russia 

American security firms know next to nothing about finding information in Russia, dealing with Russians, or protecting a western executive and his 
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company in Russia. In America, it’s a different story because the threats are different. American corporations worry about nuts with guns and 
disgruntled employees who try to sabotage a company’s operations. 

In Russia, the threats are experienced killers with bazookas and powerful political allies. It’s a different game that American security or private detective 
agencies cannot handle. Although in their arrogance over winning the Cold War, they thought they could. 

American security firms tried to analyze Russian institutions and people by drawing analogies to American. It didn’t work. The two social, political, 
economic, and cultural systems are too different to assume what works in America works in Russia. Russia is basically a land of RICOs fighting each 
other for power and money. 

Once American security firms realized this, they started hiring Russian detective agencies to do their work for them. The Americans marked up the price 
to their westerner clients by 250% or more over what the Russian firms charged. The American firms became nothing more than middlemen who passed 
along the services of Russian firms to western clients. 

Some American firms then started hiring Russians in the hope of providing services themselves and increasing profits by cutting out the Russian firms, 
but there were problems with this. 

1. The Russian employees were still controlled by Americans who just did not understand Russia. Sometimes an American manager did not 
even live in Russia but visited periodically and tried to manage operations by telephone, which was ineffective and actually increased 
operation costs. 

2. Any Russian with the connections necessary to provide security and conduct investigations went into business with other Russians and 
made more selling their services to American security firms than working as employees for such. 

That’s the supply side of the problem in using American security firm s in Russia. On the demand side, western companies balk at the high prices 
American firms charged. This often causes them to forego a necessary investigation or security precautions. 

So why don’t western corporations and clients go directly to the Russian security firms. Because western businessmen know how to deal with and read 
other westerners—not Russians. Just by meeting and asking a few questions, a western businessman can get a feel for the honesty and competence of 
another westerner. For instance, where a person went to college and the degree obtained tells a lot. 

In order for Russian security firms to cut out American security firms as the middlemen simply requires them to hire a westerner as marketer and editor 
of their reports to western companies. That way, western clients can save money but still feel confidant in hiring a Russian firm because they are dealing 
with a western businessman representing the Russian firm. And a Russian security firm can charge somewhat more, but still less than the American 
security firms. 


Ladies’ Nights are not children’s or seniors’ nights 

Feminists argue that giving girls a break on Ladies’ Nights by charging them less for admission or drinks is the same as giving children and seniors 
discounts on meals. And since reduced prices for children and seniors are legal, so are reduced prices for females at nightclubs. 

The Feminists, however, as is so often the case, leave out a crucial fact. The courts have found no discrimination in discounts for children and seniors 
because they are not “similarly situated” with the rest of us. Kids can’t go out and earn a living and most seniors are on fixed incomes. So children and 
seniors aren’t comparable with adults, which means treating them differently is not discrimination under the Constitution. 
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Ladies who party in nightclubs, however, are a different story. They belong to a group that controls over 50% of the nation’s wealth and makes 80% of 
the purchases—not exactly a financially powerless group. Sure females make $0.82 for every dollar that guys make, but when you consider that males 
work 44% longer hours than females, ladies are actually making more per hour than guys. And that doesn’t even count the time at work that females 
spend gossiping. 

Feminists also argue that girls are such a prize—as in the “princess syndrome”—that guys should feel honored to pay more to go to nightclubs where 
there are lots of girls. This argument assumes that Ladies’ Nights actually attract more girls. Do they? 

There is one sure way to tell—do a market study. To my knowledge, no nightclub in New York City has ever done such a study to determine whether 
Ladies’ Nights actually attract more girls. Now that’s strange, given the high costs of operating nightclubs and advertising. One would think a nightclub 
owner would want to kn ow whether Ladies’ Nights work. Perhaps they do, but differently than believed. One nightclub operator said Ladies’ Nights are 
meant to attract guys because they mistakenly believe more girls will show. That means Ladies’ Nights are simply a scheme to trick guys into nightclubs 
with the lure of females who never show. 

Ms-understandings about Ladies’ Nights 

One criticism of lawsuits to abolish Ladies’ Nights is that by not allowing girls into nightclubs for less or giving them cheaper drinks will do away with 
the alleged “fairer” sex in such places. It won’t. The critics wrongly think that ladies don’t hunt men, that girls are unwilling to pay money to catch a 
guy. Not so, just look at the cost of fashions, cosmetics, pedicures, and manicures. Ladies will go to the ends of the earth to find a man; they’ll just 
make it look like the guy’s doing it. 

Take an informal survey by going to nightclubs that give girls a break on the price of admission and those that don’t. Odds are the clubs charging both 
sexes the same will have a higher percentage of girls than the clubs that charge guys more. Why? Because girls believe Ladies’ Nights attract lots of 
girls, so they’ll go where there is less competition. End result is fewer girls show up for Ladies’ Nights. 

If there’s any doubt about the hunger driving females, even Feminist females, to find a man, go to a club and stay until two or three in the morning. 
Look at the expressions on the faces of many young ladies as they leave—crushed because no guy hit on them, or danced with them, or asked for a 
telephone number. Or talk to a Feminist that spent her youth denigrating, demonizing, and blaming guys for everything that ever went wrong in her life. 
If she’s honest, she’ll admit to waking up in the middle of the night crying because she doesn’t have a man—that’s “man,” not androgyny. 

Of course, some girls proclaim they don’t go to clubs to meet guys—true. They go to weasel drinks from men, dance, and boost their ego by playing the 
princess; otherwise, they wouldn’t be taller than when they got up that morning, or their lips ruby red, or eyelashes dark and long, or eyebrows penciled, 
or hair a color not their own, or blouses tight and skirts short. For girls it’s always about sex, because that’s the power Mother Nature gave them, so 
unless they are lesbian, it’s always about competing for men. 

Most girls favor Ladies’ Nights believing they deserve an economic break because they are paid less than guys. Are they? Among people who work 
part-time, females make 115% that of guys. In full-time jobs, the Feminist salary statistics don’t account for ladies voluntarily leaving the work force 
while guys in the same occupation continue to work and gain valuable experience. When a wife unilaterally chooses or badgers her husband to have a 
child, she has three options: stay in the work force, leave it, or return to it later. The husband also has three options: work, work, and work. 

N.O.W. (the National Organization of Witches) and Hillary Clinton like to cite the Government’s statistic of girls earning $0.82 for every $1.00 guys 
make. But they and the statistic fail to take into account two fundamental factors—amount earned per unit of time and risk. 

According to the U.S. Department of Labor, men put in 44% more time at work, so when you determine the amount earned per unit of time, females are 
actually making more. Let’s say a guy makes $1.00 for 60 minutes of work. A girl will then make $0.82 but for only 42 minutes of work because she 
puts in less time. If she works an hour, however, she’ll earn $1.17—that’s more than the guy makes. 
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As for risk, men are 20 times more likely to be killed or injured on the job, and suffer 95% of the job related deaths. In the 25 most dangerous 
occupations in America, men make up 90% of the workers—it’s called the “Tombstone Basement.” Low risk and, therefore, lower paying jobs are 95% 
occupied by girls. 

Risky investments require a high enough return to compensate for the risk, and a person’s occupation is one of the most important investments he’ll 
make. Since guys are at greater risk than females: dying earlier, more injuries, hidden alimony, and paying more to enter a nightclub; they should earn 
more in total. So it’s not a wage gap but a “risk gap,” and most likely when risk is taken into account the $1.00 to $0.82 gap reverses, and girls end up 
making more than guys. 

Of course, it could also be considered a “value” gap, since the real determinant of economic equality is equal pay for equal value created. For example, 
only a dope would spend the same amount for a ticket to a professional men’s te nn is match as to a pro-ladies match—unless the girls were playing in 
their tongs. 

Girls ridicule lawsuits against Ladies’ Nights as trivial because females always deride guys who fight for their rights against females in the hope such 
males will do what most guys do—lay down and let the girls drive over their civil liberties, perhaps in a Mercedes Benz. 

Females don’t want to lose the transfer of wealth from guys to them that results from Ladies’ Nights. The clubs charge guys more, so they can charge 
girls less. Take all those guys, over all those years who paid more, and compound that extra amount semi-annually. The result is a large chunk of 
change transferred from the wallets of guys to the pocketbooks of girls. Is that fair, especially considering that girls control over 50% of the national 
wealth—I don’t think so. 


Taser girl 

The manufacturer of Tasers advertises that “it is a woman’s product” and that women should “add the weapon to their checklist for the evening: lipstick, 
wallet, keys, Taser.” 

Carrying a Taser is not going to protect a girl. If someone says “stick ’em up” or grabs a girl from behind, what’s she going to do, say “Wait a minute 
while I get my Taser out of my pocketbook,” in which she can’t find anything anyway. When someone attacks, it happens in seconds—then it’s over. 
The only possible defense is martial arts. 

Tasers aren’t harmless. Some guy out there right now is going to die from a hair-triggered girl. She’ll use her Taser out of malice and then cry she was 
afraid, or make up some lie about the guy threatening her. Her Feminist lawyer and Feminist psychologist will say she’s suffering from “Taser 
syndrome” and blame the dead guy and men in general for making her do it. A male judge will feel sorry for her and a female judge will identify with 
her, and she’ll get away with murder. 

The courts already recognize a number of voodoo syndromes that allow girls to murder with impunity with little or no punishment. Do we really want 
another one that allows a girl to zap some guy for trying to pick her up? If females are so susceptible to all those syndromes of violence, doesn’t it make 
sense to keep weapons out of their hands? 

If girls can walk around with Tasers, then guys should be able to walk around with truncheons as deterrence to being electrocuted for disagreeing with 
some girl or staring at that part of her body that she chose to accentuate that day. 

Then again, maybe there’s nothing to worry about. Girls are generally too uncoordinated to shoot straight, so she’ll likely hit the girl next to you. 

Also, girls packing Tasers are bound to reduce the world’s number one problem—over population. Any guy is going to think more than twice before he 
tries to pick up a girl, since so many of them buy into the Feminist vindictiveness against men and know they can get away with just about anything so 
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long as it harms a guy. So if you ladies want to keep guys away—carry a Taser. 

The powerless girl? 

Don’t buy into the Feminist propaganda that girls were once powerless. Mother Nature gave them plenty of weapons: the power to use sex, sexual 
favors, and sympathy to win what they wanted. They’ve always ruled over the realm of emotions, but Feminarchy America now allows them to 
habitually get away with conduct they never could have before. Feminists claim the universe exempted them from civilized conduct by making them 
female, even though that was just an accident. 

For example, has a girl—when with her date—ever summarily pushed you out of the way in a crowded night club? Idas a female stampeded through you 
to squeeze her fat rear into a subway seat that could fit only one of her cheeks? What about cutting in line at the deli counter or mouthing off in such a 
vitriolic manner that if it came from a man he’d end up with a knuckle sandwich? Or take these female teachers caught having sex with their underage 
students. They receive no prison time or one to three years while male teachers get 15 to 20. Then there’s females murdering their children without 
getting fried, killing their husbands and not even going to jail, or butchering incipient human beings on demand because they want the choice to act 
irresponsibly in satisfying their sexual whims of the moment. 

The Feminists have twisted America into allowing girls to get away with more than Mother Nature intended, not because girls are superior but because 
females are now making the rules. We have forgotten six million years of hominid evolution: females aren’t here to soothe the “savage beast”; the 
“savage beast” is here to limit their infinite capacity for evil. And the most virulent feminine evil is Feminism. 

So what’s to be done with the Feminists? Strap them to missiles and drop them on the Middle East. They’ll know how to deal with them. 
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BAR ADMISSIONS 

New York State Supreme Court-First Department No. 2168805, U.S. District Courts for the 

Southern and Eastern Districts of N.Y., U.S. Court of Appeals for the Second Circuit, and the U.S. Supreme Court. 

(Complete Resume) 

OTHER 

Published: 

Business World Weekly 

'A Fair Market Is Not a Free-For-All Market' . June 9, 1992, 

'Doing Business with Americans' . September 22, 1992, 

'More Nomenklatura Privatization' . November 17, 1992, 

'A Fairer Form of Privatization' . December 8, 1992, 

'The Need for a Constitutional Convention' . April 23, 1993. 

Law Gazette 

'To Each According To His Ambition' . No. 7-8 (120-121), 1994, 

'Russians Caught By the Throat' . No. 25-26 (138-139), 1994, 

' What It Was?'. No. 35 (148), 1994. 

Papers Presented: 

'Key Regulations for a Fair Economy' . May 18-24, 1992, Intertraining’s Second International Forum on the Economy of Russia, 
'A More Effective Privatization' . November 16-20, 1992, Intertraining’s International Congress on Privatization and Finance, 
'The Problems with Foreign Assistance' . May 24-29, 1993, Intertraining’s Third International Forum on the Economy of Russia 
(paper also published by the Russian Academy of Sciences). 

Media Coverage: 

2017 


Feb. 9, 2017 
2014 

June 18, 2014 

Jan. 16, 2014 
Jan. 15,2014 


Femmes, je vous hais. Zoe DeBussierre. France TV 2 


Men's rights campaigner Roy Den Hollander attacks The Advertiser's Tory Shepherd in bizarre legal writ fded in New York County . 

Tory Shepherd, The Advertiser 

Male studies course ‘not endorsed’ bv the University of South Australia . Bridget Conway, lipmag.com 
Anti-feminist lawyer sparks furore over male studies course . Andrew Trounson, The Australian 
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Jan. 14, 2914 
Jan. 14, 2014 
Jan. 14, 2014 
Jan. 12,2014 


2013 

Nov. 25,2013 
Aug. 2, 2013 


2011 


April 2, 2011 
Mar. 31,2011 
Jan. 14, 2011 

2010 


Oct. 15,2010 
Sept. 10,2010 
Sept. 3, 2010 
Sept. 3, 2010 
Sept. 3, 2010 
Sept. 3, 2010 
Sept. 3, 2010 
Sept. 3, 2010 
Sept. 2, 2010 
Sept. 1, 2010 
Sept. 1, 2010 
Sept. 1, 2010 
Aug. 28-29, 2010 
July 28, 2010 
July 3, 2010 
June 15,2010 
June 11,2010 
June 9, 2010 
June 8, 2010 
May 26, 2010 
May 24, 2010 
May 24, 2010 
May 20, 2010 
May 18,2010 
May 17, 2010 
May 16, 2010 
May 14, 2010 
April 21, 2010 

2002 

Nov. 28-29, 2009 


Pathetic bid for victimhood by portraying women as villains . Tory Shepherd, The Advertiser 
University of South Australia gives controversial Male Studies course the snip . Tory Shepherd, Herald Sun 
University of South Australia distances itself from males studies proposals . Amy McNeilage, Sydney Morning Herald 
Lecturers in world-first male studies course at University of South Australia under scaitinv . Tory Shepherd, The Advertiser 


MTA. N.Y. Post 

Amnesia, Daily News . Steve Brown 
Curtis Sliwa Show, New York AM 970 
Gil & Rota Gross . Talk 910, San Francisco 


The Times . Tim Teeman 

The Colbert Report . Comedy Central, If you can make them laugh at you, they won't expect something serious. 
One Man's Losing Fight Against Ladies' Nights . New York Times 


Ladies’ Nights. Hungarian Radio 

Ladies' Nights. John Brown's Mindset. KTRS-AM. St. Louis 

Ladies' Nights, Part 1 . Part 2 . Alan Colmes Radio Show 
Ladies' Nights. The Daily Rundown. MSNBC. Savannah Guthrie 

Ladies' Nights. Jamie Allman Show. KFTK-FM. St. Louis 

Men's Rights Advocate. Will Not Stop Fighting Against Ladies' Nights. Village Voice 

Ladies’ Nights, The Apple, Curtis Sliwa, WNYM-AM 

Ladies’ Nights. Agence France-Presse New York 

Ladies’ Nights, The Morning Mix, Hot AC, WMYX-FM, Milwaukee 

Ladies Nights aren't sexist to men. N.Y. Daily News 

Ladies' Night is legal: fed judges. N.Y. Post 

Ladies’ Nights. Lawyer Wants To Take Ladies' Nights to Supreme Court DNAinfo.com 

Alvin Ailey N.Y. Hip Hop Dance, Kat Wildish Showcase: Drama . OMG Videos! 
Minnesota Ladies' Nights Illegal. Fox and Friends. Gretchen Carlson 

VAWA, Part 1 . Part 2 . Eagle Forum Radio, St. Louis 

VAWA, The Morning Zone, Dave Chaffin, KGAB-AM, Cheyenne, WO 

Minnesota Ladies’ Nights. Star Tribune 

Minnesota Ladies’ Nights. Minnesota Daily 

VAWA. Christopher Sanders Show. KFKA-AM. Greeley. Colorado 
VAWA. Chuck Wilder Show. KSPA-AM. Orange County. California at 1:58 min. 
VAWA, Larry Whitler Show, WOCA-AM, Gainesville, Florida 
VAWA. Reill Truth. Howard Reill. KHNC-AM. Las Vegas at 49:00 min. 

VAWA, Andy Caldwell Show, KUHL/KSMA, Lompoc, California 
VAWA. Kevin Doran Show. WLEA-AM. Homell. N.Y. 

VAWA. William Bence Show. WCRA-AM. Effingham. Illinois 

VAWA. Don Russell Show. WBT-AM. Charlotte. N.C. 

VAWA. KFOR-AM News. Lincoln. Nebraska at 22:25 min. 

Lawsuit against CU women's studies dept, dismissed. Columbia Spectator 


Alvin Ailey N.Y. Hip-Hop Dance, Kat Wildish Showcase: Trust A Try . Trust A Try Close UP . Give It To You 
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July 15,2009 
July 10, 2009 
Apr. 27, 2009 
Feb. 13, 2009 

2008 


Oct. 26, 2008 
Oct. 25, 2008 
Sept. 30, 2008 
Sept. 30, 2008 
Sept. 30, 2008 
Sept. 29, 2008 
Aug. 28, 2008 
Aug. 23, 2008 
Aug. 22, 2008 
Aug. 22, 2008 
Aug. 21, 2008 
Aug. 20, 2008 
Aug. 20, 2008 
Aug. 20, 2008 
Aug. 19, 2008 
Aug. 19, 2008 
Aug. 19, 2008 
Aug. 19, 2008 
Aug. 18, 2008 
Aug. 18, 2008 
Aug. 18, 2008 
Aug. 18, 2008 
April 3, 2008 
Jan. 7, 2008 

2007 


Dec. 14, 2007 
Oct. 16, 2007 
Aug. 30, 2007 
Aug. 28, 2007 
Aug. 20, 2007 
Aug. 9, 2007 
Aug. 6, 2007 
July 26, 2007 
July 26, 2007 
July 25, 2007 
July 16, 2007 
July 13,2007 
July 13,2007 
July 13,2007 
July 13,2007 
July 12, 2007 
1994 


N.J. Ladies' Nights. Alan Colmes Radio Show 

Fighting the Discrimination of Men, Part 1 . Part 2. Part 3 . Men's Net TV Show 
Court Rejects Men's Studies Lawsuit. New York Times. City Room 

VAWA YouTube Roberto Regalado, Part 1 . Part 2 . Part 3 . Part 4 . Part 5 


Women’s Studies. “Motion Filed to Dismiss Hollander Suit.” Columbia Spectator 

Women’s Studies. “Columbia blasts hostile lawyer.” Daily News 

Ladies' Nights decision. Tom Levkis Radio Show. Los Angeles 

Ladies’ Nights. F.morv and Henry College Va. Radio WF.HC. fast forward to 28 minutes 

“Ladies Night OKd bv judge.” Daily News 
“Judge to anti-feminist: Ladies' night alright.’’ AP 

Columbia University Speech, sponsored by Women in Science, Part 1 . Part 2 
Roy Den Hollander's war on feminism. Los Angeles Times. Meghan Daum 
Middle-Aged White Guv Sues Columbia for Discrimination. Iw Gate. Maureen O'Connor 

Women's Studies lawsuit, Mancow Radio Show 

Women's Studies lawsuit, Ireland's National Independent Talk Radio - NewsTalk 
Columbia University Women's Studies lawsuit. Your World with Neil Cavuto. Fox News 

Women's Studies lawsuit, Big John and Cisco, WIND Chicago 
Women's Studies lawsuit. Brian and the Judge. Fox News Radio 

“Suit: Columbia Discriminates Against Men.’’ The New York Sun 

“Lawyer Roy Den Hollander plans ’jihad’ a gainst university feminism’’ The Times of London 

“Columbia "bigoted" vs. men: suit.” N.Y. Post 

Women’s Studies lawsuit, WCBS-AM News 

Women Studies lawsuit, Tom Leykis Show, Los Angeles 

"Feminist Columbia demonizes men-lawsuit.” Daily News 

“Anti-Feminist Lawyer Sues Columbia Over Women's Studies.’’ Wall Street Journal. Law Blog 

“Lawyer Files Antifeminist Suit Against Columbia.’’ New York Times 

Ladies' Nights and the VAWA lawsuits, starts at 14:14 min. Part 1 . Part 2 . The Marc Rudov Show, wsRadio.com 
“Persons’ Night at the pub.’’ Chicago Tribune.com 


“NYC nightclubs say Ladies Night is not unfair." AP 

“Bid to get ladv judge off case.” N.Y. Post 
Ladies' Nights, Drew and Mike Show, WRIF Radio Detroit 
Ladies' Nights. Your World with Neil Cavuto. Fox News 

Ladies' Nights. ABC News Nightline. Sign of the Times 

Ladies' Nights lawsuit. ABC News. Law and Justice Video Podcast 

"Hev. La-A-ADies!". The New Yorker: Talk Of The Town. On The Docket 

“I’m tired of having my rights violated and being treated as a second-class citizen.” -Roy Den Hollander, Time's Quotes of the Day 

“Lawyer in litigation with club because of discrimination against men.” InMix.ru 

“Ladies' Night Lawsuits on the Rocks?" Part 1 . Part 2 . Part 3 . ABC News.com: Law and Justice 

“Ladies’ Nights Lawsuit,” Barlett and Hanover WOR Morning Show 

“Suit vs ladies’ nights.” N.Y. Post 

“Ladies’ Nights Lawsuit.” The Alan Colmes Radio Show. Fox News 

“Lawsuit Against Ladies Night.” My 9 TV News 

“Manhattan Lawyer Sues Clubs For Ladies Night’” NY1 News 

“N.Y. Lawsuit Calls Ladies’ Nights Discriminatory.” National Law Journal 


March 1994 


Time of Business People, Produced by Telecompany BK TV KT: “The Need for Securities Regulations” 
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Feb 1994 Time of Business People, Produced by Telecompany BK TV KT: “An American Lawyer in Russia” 

FARFY YEARS 

Proficient with Excel, Word, Lexis-Nexis, Westlaw, Bloomberg, and the Internet. Take hip-hop classes and martial arts for those who give me a hard time 
about hip-hop 
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Jokes 


I learned when I was a kid that if you are going to be blamed for something, then you might as 
well do it. 

It’s difficult to generalize about black and white, but I prefer black culture. The people are more 
open minded, more tolerant, and they call a ho, a ho. 

A man will pay $20 for a $10 item he needs. A female will pay $10 for a $20 item she doesn't 
need. 

Married men live longer than single men do, but married men are a lot more willing to die. 

An old, blind guy wanders into an all-girl biker bar by mistake. He finds his way to a bar stool 
and orders some coffee. After sitting there for a while, he yells to the waiter, “Hey, you wanna 
hear a blonde joke?” The bar immediately falls absolutely silent. In a very deep, husky voice, 
the woman next to him says, “Before you tell that joke, I think it is only fair, given that you are 
blind, that you should know five things: 

1. The bartender is a blonde girl with a baseball bat. 

2. The bouncer is a blonde girl. 

3. I’m a 6-foot tall, 175-pound blonde woman with a black belt in karate. 

4. The woman sitting next to me is blonde and a professional weight-lifter. 

5. The lady to your right is blonde and a professional wrestler. 

Now, think about it seriously, Mister. Do you still wanna tell that joke?” The blind guy thinks 
for a second, shakes his head, and mutters, “No... not if I’m gonna have to explain it five times.” 

Don’t forget, the suffrage movement grew out of the temperance movement, and we all know 
what a mistake that was. 

I don’t dream about middle-aged feminists but pretty young ladies. 

How young? 

Depends on the state I’m in. 

How old are you? 

You don’t want to know and neither do I. 

You must be talking about my twin brother. 

Hey older guys are often gentler, more kind and they last longer. They also usually have 
more money to spend but less time to spend it in. 

Why do you chase young ladies? 

Would you rather drive a new car or a used car? And if you are the car, would you rather be 
driven by a student driver or one with a license. 


1 



How can guys help or what should guys do? 

Go into your girl friends’ pocketbooks, take out all the paper with pictures of famous Americans 
and send them to me 

Do you cheat? 

No, I can only handle the stupidities of one girl at a time. 

If I get through a day without being insulted or threatened, I figure it’s because I missed an 
appointment. 

ISO, the Islamic State of Obama—the 7 th century finally made it to the 21 st . That guy 
Mohammed was nothing but a warlord who used his writings to attract followers, gain power and 
justify his reprehensible deeds. Marrying a 9 year old. 161 can understand, well 17 in NY, but 
9? You play dolls with a 9 year old, you don’t take her to bed. 

The problem with a female President is that we may end up with another lunatic female 
syndrome: “They offended me, so I nuked them.” 

The reason Feminists use the term gender instead of sex is that they don’t want to be reminded of 
what they haven’t had for years. 

15 minutes! I thought it was only 15 seconds. Boy if I had known that, I would have brought 
these cases a long time ago. 

By Topic 

Abortion Or, I’m not responsible for controlling my bodily urges. 

Acting I’m trying to move into a profession with civilized people. 

As a lawyer, if I get through a day without being insult or threatened, I figure it’s 
because I missed an appointment. 

Besides TV and movie producers are the only ones who will hire me. 

Age Emotionally or physically. 

Old enough to know better but don’t. 

The same age as you: 13.7 billion years, the age of the universe—prove me wrong. 

I respectfully decline to answer on the grounds that it’ll increase the difficulty in 
exploiting young ladies infinite capacity to delude themselves. 

If you consider that a game, then step over to the other side and ask is she playing a game 
to get into my wallet. 

What if a girl asked a guy how much he had in the bank. 

You look younger? 
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Probably because I chase pretty young girls. Nothing like perky breasts and firm booties 
to keep your hormones bubbling and yourself young looking. 

Anger At least I’m in touch with my feelings. 

Bankruptcy Because I’ve been pink-listed. No one these days will hire an anti-feminist 
lawyer because they fear being called an anti-feminist sympathizer. Just like the black-list of the 
1950s when no one would hire lefties for fear of being labeled a communist sympathizer. 

Bitch I don’t use that term. I think it gives girls too much credit. 

Bigotry 100 years ago, Americans dissed the Italians, or more correctly today, Euro- 

Mediterraneans. Actually Euro Northern Mediterraneans. The Arabs are the southern 
Mediterraneans unless they live in the Levant—then they’re terrorists 

Color Color is superficial. There’s no difference between a red Ferrari and a blue 

Ferrari—both are Ferraris. Whether you want to drive around in a red or blue one has nothing to 
do with the Ferrari but you. Same with girls, if there’s a black one and a white one and both are 
equally good looking to me—I’ll probably choose the black one. That’s just a matter of taste. It 
doesn’t tell me anything about the girls. 

Courts The chances of the courts upholding the rights of men are about equal to some 

young lady paying my way on a date. 

Ila.sn 7 that ever happened? 

The closest was when the NYC Controller’s mother paid for our dates, but then I was in 
my 20s and she in her 40s and a member of the City Council. 

Crazy In an insane society, to be sane, you have to be crazy. 

Critics Not every old fashion idea is wrong. 

You don’t understand. I’m a lawyer. When my opponents are reduced to calling me 
names—that’s the highest form of compliment. 

Dates When was the last time you were on a date? 

I’m a man, you’re a female. Do you find me attractive? 

No 

(Look at camera) So ladies, is she telling the truth—you decide. 

Debtor’s Prison Guys who can’t pay child support or hidden alimony go to debtors’ prison, 
even when the ex-wife earns millions of dollars the old fashion way by marrying it in the form of 
her next husband. 

Of course, the hidden alimony is often used to pay off the car and for the gas that females 
use to drive to Ladies’ Nights. 
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Definitions 

Broad: You know, broad across the chest. Something I definitely don’t dislike but find 
desirable. American Heritage Dictionary: it’s slang for a girl, but I used it to refer to a Feminazi 
trying to do a man’s work and hos. 

Bimbette, Bimbo, Bimbat: Wikipedia: Stupid, and a state of mind that reflects a person 
who exaggerates the effort and value put into her physical attractiveness. I use it as a term for 
incompetence. You’re telling me incompetent females don’t exist, especially when they are 
doing a man’s job? Get real. 

Ditz and Airhead: same as bimbo. 

Dames: took that from the movie Laura , w/ Dana Andrews and Gene Tierney, means 

girls. 

Ho means Gold-Digger. I’m still waiting for the movie “Hos of 1999.” Presumably, it 
will star my ex-wife. 

Dem Convention 2008 Now I know what to expect for the second coming. 

Differences Of course girls live longer, they’re killing us guys. 

You can’t keep your nails clean and do that. 

For every million miles driven, females get into more crashes. 

Dumb man + smart female = marriage. 

A female worries about the future until she gets a husband. A man never worries about 
the future until he gets a wife. 

A successful man is one who makes more money than his wife can spend. A successful 
female is one who can find such a man. 

A man marries a female expecting that she won’t change, and she does. 

A female has the last word in any argument. Anything a man says after that is the 
beginning of a new argument. 

Discrimination Anything can be true, if you ignore the facts. 

Titanic: 74 % of the females survived, 20% of the men. To a feminist, none of the men 
should have survived. 

Does discrimination against females in the past makes them a suspect class under the law. 

Yes, girls are a suspect class. Every time they open their mouths, I begin to suspect 
something. 

The New York Times editorialized, “the verdict only furnishes a new illustration of what 
must be regarded as a settled principle in American Law—that any women who considers herself 
aggrieved in any way by a member of the opposite sex, may kill him with impunity....” July 
1865. 

Domestic Violence 

Did you ever hit your wife? 

No, but I should have. 

Emotional Distress 

A girl’s tongue is her gun, so why should a man disarm unless females are muzzled. 
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Equal Pay Females get free meals, cars, tuition, vacations, homes, and jewelry—which they 
view as entitlements—by raising their hemlines, lowering their necklines, shrinking their 
waistlines, and leveling their spines. 

Essays You sure you want to read those, they’re copyrighted. Gotch ya, don’t I. 

Reads excerpt, Rights: 

Yeah, I wrote them. Why, does that make me guilty of a thought crime, of a speech 

crime? 

If not, then why are you questioning me about exercising my right to free speech? Do 
you work for the Inquisition? 

I don’t understand. Are you telling me that when a man exercises one of his rights and 
the Feminazis don’t like it, disagree with it, he has to justify or explain to them why he exercised 
his rights? I don’t think so, not in the America where I grew up—maybe elsewhere in the world 
but not here—I think. 

The exercise of a right requires no explanation, no justification; otherwise, that right will 
be coerced into disuse. Is that what you and the Feminazis want? If I can’t say what I want, 
write what I want, without justifying it to those who disagree with me, then I have no right of 
free speech and neither does anyone else. 

Do you have to justify exercising the freedom of the press? 

Anyone demand to know why you practice the religion you do? 

Anyone, other than your wife or girl friend, demand a reason for the people you hang out 

with? 

I don’t claim to be a moderate—I’m a card-carrying member of SDS, I’m a radical, a 
gray haired radical, but still a radical. 

Feminazis try to excuse females of all responsibility and culpability for the ills of society, 
I’m trying to put the apple back into the hands of the one who offered it. 

Give them a taste of their own medicine; see how they like it. 

In this society, a feminist can demonize, denigrate and dis guys any time any place and 
generally she’ll be met with approval. The moment I try the same tactic against girls—it’s off 
with my head—or both heads. 

Ex-wife 

This is a girl who would follow a dollar to hell. I think we already have enough of those 

here. 

You imported one. I know, and I did everything I could to send her back, but the Devil 
didn’t want her. 

Female Look at what their bodies are built for. You don’t use a car to fly the skies, a 

plane to sail the seas, or a boat to drive the highways. 

Think of them as pushers. They sell feeling good, are mainly interested in money, have 
lots of customers, and are never on time. Nothing wrong with that, just keep it in perspective. 

American females believe now, more than ever, that they are princesses. They think: “I 
move for nobody, I say excuse me to no one, get out of my way, do what I say and make it 
quick!” 

Girls have more desires than dollars. 
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Girls are good at running off at their mouth. They don’t think about what they’re going 
to say, so they don’t have to stop to think, which eats up media time. 

“No matter how bad someone is, [she] can always be worse.” 

Female Value Look at the typical American female in her late 30s or older, superimpose a 
feminist ideology, and then ask yourself: would you rather spend the rest of your life with her or 
alone. 

Feminists A female who believes that an accident of nature—being born female made her 
superior to men in all things under the sun. She believes all men are guilty until proven innocent 
and all females are innocent until proven guilty, but even then a man is still to blame. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a 
friendship or a marriage, or even solve a quadratic equation, yet they believe they know how to 
rule the world. 

They wrongly believe their upbringing made them weak, illogical, emotional and 
condemned them to hot flashes but it was Mother Nature—it’s in their genes. 

Freedom Speech 

The Founding Fathers included “freedom of speech” in the First Amendment: (1) to keep 
government from preventing speech before it is made, and (2) to keep government from 
punishing speech after it is made, except in a few very restrictive instances, such as yelling 
“bomb” in Times Square. 

Generic Put Downs 


• She has reached rock-bottom and has started to dig. 

• I would not allow her to breed. 

• She is really not so much of a has-been, but more of a definite won’t be. 

• When she opens her mouth, it seems that it is only to change feet. 

• This young lady has delusions of adequacy. 

• She sets low personal standards and then consistently fails to achieve them. 

• She is depriving a village somewhere of an idiot. 

• She should go far, and the sooner she starts the better. 

• She doesn’t have ulcers, but she’s a carrier. 

• She’s been working with glue too much. 

• She would argue with a signpost. 

• She brings a lot of joy whenever she leaves the room. 

• When her IQ reaches 50, she should sell. 

• If you see two people talking and one looks bored, she’s the other one. 

• She has a photographic memory but the lens cover is still on. 

• She’s a prime candidate for natural de-selection. 

• She donated her brain to science before she was done using it. 

• She’s got two brain cells, one is lost and the other is out looking for it. 

• If she were any more stupid, she’d have to be watered twice a week. 

• If you give her a penny for her thoughts, you’d get change. 
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• She’s one neuron short of a synapse. 

• It takes her 2 hours to watch “60 Minutes.” 

• If it weren’t for her body, she’d need a brain. 

• It’s a little late to start fighting for your honor. 

Gay Are you gay? 

No that’s one problem I don’t have. 

Is that a problem? 

Since I was 8, I’ve spent a lot of time, energy, effort and money chasing girls. If after all 
these years I was pursuing the wrong sex object, then that would be a problem. 

Are girls sex objects? 

The ones I chase are. 

Girl Friend I’ve got a girl friend; we’ve been going together for seven years now—her name 
is Jihada, or in English—the seven years war. 

You mean a human girl friend. No, I’ve learned my lesson. All I’m interest in now is 
partying. Just fleeting cavorts with pretty young demonesses—anything longer is too dangerous. 
Batting average? I don’t keep track, I already have enough depression to deal with. 

The only thing a guy needs a girl for is sex. Girls, however, need a guy not just for sex 
but to solve their problems, for security, and for someone to boss around. 

Are you a pedophile? Yes, I love to walk. You mean little girls, aren’t they missing a 
couple of strategic assets? 

Glass Ceiling I don’t have a problem with 18 million cracks walking around on a glass ceiling. 
Health Of course girls live longer, they’re killing us men. 

Hip Hop Class 

I go to inhale the pheromones of the pretty young ladies as the beads of sweat roll down 
the enticing curves of their bodies. 

In one class, there are over 80 pretty young sweating females. That’s better than what 
ISIS is offering. Of course, they’re not all virgins, but then again you don’t have to die for 
them—only deplete your bank account. 

In addition to hip-hop, I take martial arts to deal with the guys who give me a hard time 
about taking hip-hop. 

I played lacrosse and rugby and these hip hop showcases are physically and mentally 
harder. In rugby, I needed only two moves: deck the guy with the ball or stay away from the 
other team if I had the ball. With hip hop there’s dozens of moves. 

In the last show there was an 11 year old girl who was just amazing. I couldn’t figure out 
how she remembered all the moves when I couldn’t, after all my brain is larger than hers. 

Hypocrisy Typical female desire: they want their cake and to be eaten too. 

Infidelity I’m a serial monogamous. 

I don’t cheat because I’m ethical. I don’t cheat because I can only handle the stupidities 
of one girl at a time. 
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Jihada I’m loving it, Moochie versus City Hall. I fight the Feminists and have a lot of 

fun doing it. It’s almost as interesting as my past anti-Vietnam War days. 

Jokes I don’t mine people making jokes about me if the purpose is to get a laugh and it’s not 
malicious. I do that myself. But Norton was malicious he just wanted to destroy me because I 
disagreed with him. Okay, I thought, let’s see if he has any guts to back up his words and I 
challenged him to a duel. 

Judiciary Bias Judge to prostitute, “So when did you realize you were raped?”' 

Prostitute, wiping away tears: “When the check bounced!—Guilty.” 

Justice Moderation in the pursuit of justice is no virtue. 

Isn’t this a personal vendetta? Absolutely, I’m in this until my last dollar, last breath, 
and if there is anything after death for eternity. 

Ladies Nights Lawsuit 

LNs are a microcosm for society. Guys shoulder the burden of paying while girls enjoy 
the benefits paid for by guys. 

The suit would have ended guys having to subsidize girls to party. I think that’s called 
prostitution. 

It’s a transfer of wealth from the wallets of guys to the pocketbooks of girls. All those 
girls who go to Ladies’ Nights owe guys who indirectly subsidized them some form of 
compensation. 

A girl is not going to a club where she believes there is a lot of competition. She’ll go 
elsewhere even if it means spending more. Girls aren’t looking for chump change; they’re 
looking for a chump to gold dig. In NYC its 9 guys for every 10 girl and if you factor in the gay 
guys it’s probably 7 to 10. Girls want to increase their chances of finding a guy. 

Ladies will go to the ends of the earth to find a man; they’ll just make it look like the 
guy’s doing it. 

If a girl is not looking for a guy, she still won’t go to Ladies’ Nights because she’ll figure 
when guys have to pay $20 for admission, they’ll have less money to spend on them. 

Not all girls are like that? 

Correct, but if a guy assumes they are; he’ll end up saving yourself a lot of grief and 

money. 

The Club owners know that Ladies’ Nights is just a trick to get guys into their clubs to 
spend money. A guy shows up, invests $20, no girls, so he consoles himself by drinking and 
waiting for the girls who never show. 

You’re asking girls whether they’re in favor of Ladies Nights? That’s like asking a 
beggar whether he’s in favor of someone giving him money. 

If the case had been successful, clubs would lower the price to guys and raise it to girls. 
That would have meant every guy who entered a club would have more money to buy girls 
drinks. True the girls would have to manipulate more drinks from the guys to make up for the 
increased admission cost, but I‘m confident in their genetic ability to separate a man from his 
money. 
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Of course, the girls would have to drink more, but then they’ll have more fun and so 
would us guys. An added benefit is that in the morning when the girls woke up with second 
thoughts about what they did the night before, they could do what they always do—blame guys, 
in this case me, rather than the guys they partied with. It’s a win-win situation for the guys, girls, 
and the clubs. 

The only frivolity in this case was the clubs claiming that guys should financially 
subsidize girls so they can party. 

Guys have mainly two ways of meeting a girl, assuming they don’t go for prostitutes. (1) 
Intentional—a guy sees a girl he’s attracted to and goes over to talk with her. He intended to do 
something and he did it. Of course, this could also be called reckless endangennent; he saw the 
warning signs but ignored them. (2) Accidental—a guy bumps into a girl or a girl standing next 
to him says something and he interjects a remark. 

In court 

The one hearing in the district court was nothing but 40 minutes of fighting between the 
judge and me. At one point the lady judge said you must respect men. To which I replied but 
you must also respect me. When I left the hearing, I felt I had just been in an argument with a 
female I had gone out with too long. 

During the hearing she also insulted me personally by calling into question whether I’m a 
lawyer at all. Of course the term lawyer may be an insult in and of itself, so by questioning 
whether I was one might have been a compliment, although I doubt it. So I responded that “was 
uncalled for.” 

Lawyers Lawyers are mercenaries without ethics. And to think they make lawyers judges. 

Liberty When a girl talks about freedom and liberty, she means hoing. 

Loses 

I’m 0 for 3 in men’s rights class actions, which makes me feel like I’m back in Little 
League baseball. 

Can’t beat the devil in the devil’s own court, but you can show she’s the devil. 

It’s a modern day witch-hunt—only today the witches are doing the hunting. 

Manhattan One of the few remaining communist territories on the planet. 

Man’s World Hasn’t been a man’s world since the hunting and gathering days. 

Perhaps, the true man wants two things, danger and play. For that reason he wants 
females, as the most dangerous plaything. Nietzsche 

Marriage When the husband divorces his wife, it's hubby's fault. When the wife divorces 
her husband, it's hubby's fault too. 

I don 7 think any girl would want to be your wife. The feeling is mutual. 

Misogyny No, I don’t give messages. 

When I go out to nightclubs or my hip hop class, believe me, what’s in my heart is not 

malice. 

Take chocolate for instance. I like the taste, but it raises my cholesterol, yet I still eat it. 
Young ladies raise my blood pressure, so both are dangerous, but I’m still addicted. 
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You can’t hate what you lust after. 

Biased requires a person hold an adverse opinion or judgment reached without 
knowledge or examination of the facts. I’ve done plenty examinations of girls and some of the 
worst of what I found are in my writings. 

Miss Columbia Religion requires irrationality and acting against one’s self-interest. So 
think irrationally and do something stupid and you’ve got a Feminist or femininity. 

Women’s studies are the varsity sport of campus co-eds. 

Black Studies 

There’s no comparison. When was the last time a white Feminist was lynched, shot dead 
on the front stoop of her house or on the balcony of the motel she was staying in. For the past 
four hundred years, the institutions of this nation have kept their boot heels on the back of the 
necks of blacks. During that same time, white feminists, the average white girl and hos have 
received largely preferential treatment. 

Motivation Why? Perhaps I’m suffering from PMS: Persecuted male syndrome. If females 
can have all these lunatic syndromes to excuse murdering the unborn, newborns, kids, 
boyfriends, and husbands, than I can have one to excuse me for fighting for my rights. 

Guess it’s because I’m a Libra. 

There are some people who will do anything for money, but there are others who will do 
anything for justice. 

How far is anything? You’ll know when I get there. 

I was in college when Feminism started making the rounds. I didn’t make up my mind 
about it until the Feminists started plastering signs around campus saying, “It’s not your heart 
he’s after.” What hypocrisy. I could just as well have said, “It’s not your heart she’s after but 
your wallet.” At least guys are driven by Mother Nature but with the feminists it’s greed. 

Names Called Rapist, gay, pervert, loser, jerk, and malcontent—that last one is correct. 

News Source I got my news from Jay Leno’s stand up routine. 

Objective For nearly 40 years, Feminazis have been ranting about equality. Bring them 
some of the same equality that men have enjoyed in this country for the past 40 years—then 
they’ll change their tune. They’ll start whining where’s the kitchen? 

Do you think a girl’s place is in the kitchen ? 

Depends on whether she can cook. 

Offensive The truth cannot be an insult—Charlie Chan. 

Palin Shes’ got nice legs. 

Would you vote for her? 

She’d have to register for the draft first. 

The problem with a female President is that we may end up with another lunatic female 
syndrome: “They offended me, so I nuked them.” 

Paranoid I wouldn’t be so paranoid, if I didn’t have so many enemies. 
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Promiscuity Guys cheat because girls do. 

Revolution The only way to stop the discrimination against men is for 100,000 armed guys to 
show up in Washington, DC demanding their rights. The problem is there are perhaps only 200 
men left in America. 

I’m not about to show up by myself in Washington, D.C. and demand the Government 
surrender. But if I could mobilize enough guys—let’s go. 

What are they going to do to me—send me to Guantanimo? I like warm climates 
anyway, besides if I escape I get to drive around in 56 Chevies with hot Latinas and smoke 
Cuban cigars. 

So they take away my license to practice law. I got it so I could defend my rights not to 
make a lot of money. But it’s impossible for a guy to defend his rights in a judicial system 
prejudiced against men. So my law license is pretty much useless. 

If I had wanted to make a lot of money, I would have become a crook on Wall Street. 

I’m not a terrorist, not yet. But if the courts keep treating me this way, I’m going to start 
attending that Madras school in Brooklyn. 

Both Abraham Lincoln and Robert Kennedy said that “among freemen there can be no 
successful appeal from the ballot to the bullet.” Without liberty, men are not free. And as 
Clarence Darrow said, “Individual liberty is the first concern of every man for without it, life is 
not worth living.” 

Self Defense If a girl uses her tongue as her gun to intentionally inflict emotional distress, to 
intentionally cause psychological injury to a guy, then a guy has the right, the duty to either 
defend myself by slapping her upside the head or kicking the slut out of his life. 

If you can be accused of battery for getting into an argument with your girl friend, you 
might as well slap her upside the head because you’ll end up in the same position in today’s legal 
system. 

Seriousness I’m at my most serious when joking. 

Sex I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with 
drinking, a guy has to be careful with the young ladies. 

It’s always about sex with girls and the Feminists, sex to attract and sex to attack. Girls 
aren’t rated Double X for nothing. 

Sexist Let’s see: a conformist is one who conforms, so a sexist is one who has sex. Yes, 

I plead guilty to that, although not as guilty as I would like. 

Speech The reason Feminists use the term gender instead of sex is that they don’t want to 

be reminded of what they haven’t had for decades. 

Girls spend a lot of time, energy and some guy’s money trying to look sexy. I’m not 
about to disappoint them by considering them genderey. 

Tyranny 

Oppressors: 

Live longer, 
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Control a greater percentage of a nation’s wealth, 

Nation spends more money of their health care, 

Receive less time for the same crimes, 

They’re proportionally fatter and more out of shape. 

The personal is not political—it is private, but attacking the personal often gets results. 

Females always demean men for fighting for their rights in the hope that men will do 
what most guys have done—lay down and let girls drive over their civil liberties, perhaps in a 
Mercedes Benz. 

YAWA Mistreated alien wives have plenty of options—walk down to the local precinct or 

call the toll-free domestic violence hotline, it talks in many tongues, including a forked one. 

Why should the Federal Government police domestic disputes. What if the mistreated 
wife is a member of A1 Qaeda, or the Russian mafia, or she’s a ho. Don’t we have enough hos in 
this country already? 

It’s an example of using political power to control the purely personal when no criminal 
or civil wrongs have occurred but only a failure to sacrifice liberty by not conforming to the self- 
righteous dictates of the feminist establishment. 

At least in the Inquisition you got to appear before your judges, although you were 
probably tied to the rack, with VAWA you never know who your judges are and they skip the 
rack and go right to finding you guilty. 

If I pulled out a gun and shot your producer, I’d have a right to a trial, to due process. 
Why is that denied me because I married or dated an alien and I’m a man. 

Nearly a year after the TRO was dismissed, I’m entering the country from overseas and 
Customs pulls me into their detention room. Why? Because of that TRO that had been 
dismissed. Now Customs doesn’t even detain terrorists. They come and go as they please. But 
feminists have so perverted this country’s institutions that Customs detains an American citizen 
based on a secret proceeding to which he had no opportunity to defend himself and the order 
from that secret proceeding was thrown out of court. 

Next time I come into this country from overseas, I’m crossing the Rio Grande with the 
illegals. 

If the definition of violence as used in this act were to apply to domestic marriages, every 
husband, every wife would be guilty of “battery or extreme cruelty.” 

VAWA has taken the “he said” out of the “he said, she said.” 

American guys go overseas looking for girls because they don’t want a Feminist at home 
when they have to put up with Feminist bosses at work who vent their insecurities by creating 
mean-spirited and authoritarian work places. 

Why did the Feminist get VA WA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the 
lower part of their bodies in panty hose, interfere with their respiration with tight push-up bras, 
paint their faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye 
lids, conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government 
to violate a guy’s rights if it increases their chances. 
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War Since girls control a majority of the country’s assets, in the next war defending those 
assets, girls should make up a majority of the casualties. 

Women Studies 

In Women’s Studies a guy will spend his time being walked over by girls in their stiletto 
heels—hinmin that might not be so bad. 

Young Ladies 

I only do what mother nature tells me. 

They’re faces look young and innocent, but their bodies tell a different story. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 
and all others similarly situated, 

-against- 

Copacabana Nightclub, 

China Club, 

Guest House, 

A.E.R. Nightclub, 

Lotus, 

Sol, 1 and 

Jane Doe Promoters, 


Defendants. 

-x 


Docket No. 07 CV 5873 (MGC) 

CLASS ACTION 

42 U.S.C. 1983 COMPLAINT 


Civil Rights, 14 th Amendment - Equal Protection Class Action. 

1. This is an action brought by the plaintiffs as a class for declaratory and injunctive relief and 
nominal damages against the defendant nightclubs for the deprivation, under the color of 
state law, of the plaintiffs’ rights as guaranteed by the equal protection clause of the 
Fourteenth Amendment of the Constitution of the United States. 

2. The class action is brought pursuant to 42 U.S.C. § 1983 over which this Court has 
jurisdiction in accordance with 28 U.S.C. § 1343(3) & (4). 

3. The class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants have 
acted on grounds generally applicable to the class, thereby making declaratory and injunctive 
relief and nominal damages appropriate to the class as a whole. 

4. The defendants are nightclubs located in New York City, opened to the public, serve 
alcoholic and non-alcoholic beverages, their operations are entwined with the New York 
State Division of Alcoholic and Beverage Control and the New York City Consumer Affairs 
Department, and the nightclubs, along with New York State and the City, benefit from 
invidiously discriminating against the plaintiff class. The defendants’ promoters act as 
agents for the nightclubs. 


1 The defendants are listed by their trade names or “doing business as” names. Their legal business names are 
Copacabana Nightclub: River Watch Restaurant, Inc.; China Club: Nightlife Enterprises L.P.; Guest House: 
presently unknown; A.E.R. Nightclub: AER Lounge LLC: Lotus: Lulu’s LLC;, and Sol: Presently unknown. 
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5. The plaintiff, individually and on behalf of all the others similarly situated, both past and 
future, challenges the practice and policy of the defendants that charges men more for 
admission than females or makes a man’s admission more timely or economically 
burdensome than for females. 

6. As Exhibit A shows, the defendants allow females in free up to a certain time but charge men 
for admission until that same time, or allow ladies in free over a longer time span than men. 
Examples of the defendants’ commonly practiced form of invidious discrimination against 
men by New York City nightclubs are: “Ladies free till Midnight, Gents $10”, or “Free for 
ladies before 12AM, Guys are free before 11PM.” 

7. The class represented by the named plaintiff in this action consists of all men who were 
admitted to these nightclubs within the past three years and were charged more than females 
or their admissions made more burdensome than for females through arbitrarily imposed time 
restraints. 

8. The exact number of members of the class is not known, but it is estimated in the thousands; 
therefore, the class is so numerous that joinder of all members is impracticable. 

9. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class: 

a. Were the members of the class invidiously discriminated against because of their 
sex by having to pay more money or navigate arbitrarily imposed time restraints 
in order to gain admission? 

b. Were the defendants acting under color of state law when they discriminated 
against the class members? 

10. The claims of the named plaintiff arise out of the same discriminatory practice and course of 
conduct by the defendants and are based on the same legal theories as for the entire class. 

The plaintiff has attended these nightclubs and was charged more than females or had less 
time for entering a nightclub free of charge or at a reduced price. 

11. The named plaintiff is an attorney admitted to practice in New York State and the U.S. 
District Courts for both the Southern and the Eastern Districts of N.Y., a former litigation 
associate at Cravath, Swaine & Moore, and is able to conduct this litigation fairly and 
adequately to protect the interests of the class. 

WHEREFORE, the named plaintiff requests that judgment be entered in this action on behalf 
of himself and all other class members similarly situated as follows: 

1. A declaratory judgment that the defendants practice of charging men more for admission 
than females or making it more timely or economically burdensome on men to gain 
admission violates the equal protection clause of the Fourteenth Amendment to the 
Constitution. 
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2. The defendants be enjoined from continuing their invidiously discriminatory practice 
against men. 

3. Nominal damages to be decided by the Court. 

4. And any other relief that is just and proper. 

Dated: New York, NY 

June 12, 2007 _ 

Roy Den Hollander (RDH 1957) 
Attorney for plaintiffs 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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Ladies’ Nights Press Releases 

(Chronological order) 

June 21, 2007 

Civil Rights Federal Lawsuit on Behalf of Men 

A lawsuit in Federal court charges that New York City nightclubs invidiously 
discriminate against men. The five defendants, as do most clubs, charge males more for 
admission than females or give females more time to enter a club for free or at a reduced price. 

The lawsuit, brought by attorney-plaintiff Roy Den Hollander, argues the clubs violate 
the 14 th Amendment Constitutional rights of men, which requires equal protection under the law 
for similarly situated persons. The clubs have no legitimate reason for treating males and 
females differently in their admission policies. 

The two substantive issues are: (1) whether regulation of the clubs by the New York 
State Division of Alcoholic Beverage Control amounts to “state action”; that is, the state 
government is so entwined with the clubs, the clubs are de facto government agents; and (2) 
whether there exists a substantial or compelling justification for such discrimination against men. 

In 1970, the U.S. District Court for the Southern District of New York held that “state 
action” existed when McSorleys’ Old Ale House refused to serve two female members of 
N.O.W. Seidenberg and DeCrow v. McSorleys’ Old Ale House. Inc. . 317 F.Supp. 593 (SDNY 
1970). Because “state action” existed, McSorleys’ had violated the “equal protection” provision 
of the Constitution’s 14 th Amendment. Twenty-three years later, the U.S. Court of Appeals for 
the Eighth Circuit, while strictly interpreting U.S. Supreme Court cases, ruled that regulation of a 
Missouri nightclub by the state liquor authority was not enough to find “state action.” Comiskey 
v. JFTJ Corporation . 989 F.2d 1007 (8 th Cir. 1993). That case was nearly identical to McSorleys’ 



except that a man was discriminated against. Since then, the U.S. Supreme Court has not drawn 
a clear line as to what constitutes “state action” for public bars and nightclubs. 

The second issue faces an uphill battle against the Supreme Court’s controversial rulings 
that females deserve preferential treatment for past invidious, economic discrimination. Such a 
rationale no longer makes sense, if it ever did. Today, females comprise over 45% of the work 
force and over 45% of the millionaires, and each statistic is increasing. Besides, the U.S. 
Supreme Court erred in its past reliance on economic disparities by failing to take into account 
the invidious discriminations that have always existed in this society against men. For example, 
58,209 American men died fighting in Viet Nam but only eight (8) American females. 1 It’s 
rather difficult to pursue economic well-being when one is psychologically traumatized, 
physically maimed or dead. 

This lawsuit is a class action brought on behalf of all men discriminated against by the 
defendant clubs over the past three years. The case asks for an injunction to end the 
discriminatory admission policies of the defendants. Although the defendants consist of only six 
clubs, other clubs will in reality have to abide by the outcome, if successful, or face lawsuits. 

The case is in the U.S. Southern District Court of New York and before Judge Miriam 
Goldman Cedarbaum, docket number 07 CV 5873. 

October 14, 2007 

Motion for Recusal of Judge for Appearance of Sexual Bias in Ladies Nights Lawsuit 2 

In the Federal class action case to abolish Ladies’ Nights in NYC clubs for violating the 
14 th Amendment rights of men, plaintiff-attorney Roy Den Hollander brought a motion for the 

1 59 civilian American females also died in Viet Nam. 

2 Hollander v. Copacabana Nightclub et a l. (Class Action) S.D.N.Y. 07 Cv 5873 (MGC) 



recusal of Judge Miriam G. Cedarbaum for the appearance of sexual bias against the class of 
men on whose behalf the suit was started. 

The events at a forty-minute conference before Judge Cedarbaum on October 3 rd created 
the appearance of sexual bias. With disdainful disregard. Judge Cedarbaum repeatedly 
interrupted and cut off the plaintiff-attorney’s answers to her questions in the manner of a 
modem day talk show host—at one point even insulting the plaintiff-attorney by mockingly 
calling into question whether he was an attorney at all. 

The palpable antagonism toward the class of thousands of men creates a picture of sexual 
bias when considered in the light of the following factors: 

the unpopularity of the suit, which the Judge pointed out; 

the plaintiff-attorney had only one day’s notice of the conference and no notice that the 
Judge would argue in favor of a defendant’s motion to dismiss that was fded only five days 
earlier and not scheduled to be argued until three weeks after the conference; 

the suit would end guys subsidizing ladies’ partying at nightclubs, which means costing 
females money; 

the past 40 years of giving females preferential treatment based on the evolutionarily 
incorrect belief that they deserve it. Under the law, only an appearance of bias is required for a 
judge’s recusal; and. 

Judge Cedarbaum, contrary to the law, turned the class action on behalf of thousands of 
men into a lawsuit by one lone guy fighting for his rights. 

If there is any doubt that the Court conference created an appearance of sexual bias—just 
switch the sexes. Consider how the plaintiff-attorney would have been treated had an accident of 



nature made him a female, and she was suing on behalf of thousands of other females because 
the defendant nightclubs charged ladies more for admission than guys on “Men’s Nights. 

Following the conference, attorney Den Hollander said, “I feel like I’ve been in an 
argument with a girl that I went out for too long.” 


October 30, 2007 

Defendant in Ladies Nights Lawsuit Asks Federal Court to Punish Attorney-Plaintiff Over 
Writings Critical of Feminists and Their Supporters. 

Deborah Swindells Donovan, attorney for defendant Lotus, has asked the U.S. Southern 
District Court of N.Y. to sanction the attorney-plaintiff, Roy Den Hollander, and deny his motion 
for recusal of Judge Cedarbaum because of his writings that criticize females in the same manner 
that feminist zealots 3 have been criticizing guys for decades. 

Swindells Donovan claims the writings are guilty of “misogyny” and negatively 
stereotyping females. Swindells Donovan, therefore, wants Den Hollander punished for what he 
wrote outside of court by having the Judge sanction him, usually a fine, and deny his motion for 
recusal. 

Let’s assume Swindells Donovan’s description of the writings is correct. She’s asking 
the Court, a part of the government, to punish Den Hollander for the content of what he stated in 
non-court writings. Sounds like a violation of the First Amendment that prohibits the 
government from “abridging the freedom of speech” of the people, assuming Den Hollander is a 
person. 


3 Den Hollander personally uses the term “feminazi”, although not in court, to refer to self-righteous feminists or 
feminist zealots. The on-line version of the Merriam-Webster dictionary defines feminazi as “an extreme or militant 
feminist.” Russ Limbaugh is often credited with inventing the term in 1992. Den Hollander disagrees, since he’s 
been using the term since 1991. At the very least, he should be credited as a co-author. 




There are two key reasons the Founding Fathers included “freedom of speech” in the 
First Amendment: (1) to keep government from preventing speech before it is made, and (2) to 
keep government from punishing speech after it is made, except in a few very restrictive 
instances. As Justice Brandies said, the Founding Fathers “believed that freedom to think as you 
will and to speak as you think are means indispensable to the discovery and spread of political 
truth; that without free speech ... discussion would be futile; .... Whitev v. California . 274 U.S. 
357, 375-76 (Brandeis, J. concurring). But today in America, whenever dissent rears up to 
threaten the growing confonnity of belief in feminism and the pedestal on which it has placed 
females, the intolerant feminists try to crush that dissent with a choir of vituperation and 
demands for punishment of any person who raises an alternate view. 

The writings are meant to agitate by using the same strategy that Feminazis have used for 
the past 40 years in depicting men as evil and the sole source of all the world’s ills. If one 
Feminazi can advocate reducing the male population to 25%, then Den Hollander can exercise 
his freedom of speech to illustrate the capacity for harm that females and especially Feminazis 
possess. Den Hollander, however, does not “hate” all females as Swindells Donovan claims 
—“can’t hate that which you lust after, especially pretty young ladies.” 

[The Judge did not recuse herself from the case.] 

November 28, 2007 

Ladies Nights Whine for Second Bite at the Apple, Blame Male Attorney 

The defendant nightclubs in the “Ladies’ Nights” lawsuit want to re-do their Motions to 
Dismiss the case after they have already filed them and before Judge Cedarbaum makes a 


decision. 



The defendants’ attorneys goofed by using the wrong legal standard in requesting that 
Judge Cedarbaum throw the case out of court. The U.S. Supreme Court made a fundamental 
change in the law in May 2007 for deciding motions to dismiss. The defense attorneys missed it, 
even though the change would have benefited their clients. Having damaged their credibility, 
they now wish to rehabilitate themselves by redoing their Motions to Dismiss. 

The nightclubs’ attorneys blame Roy Den Hollander with throwing them a curve—as in 
baseball, not ladies—by filing a detailed Amended Complaint with his opposition papers to the 
Motions to Dismiss. 4 Although the defense attorneys had more than six days—consistent with 
Judge Cedarbaum’s rules—to file a Reply, the six days were over the Thanksgiving weekend. 
That timing didn’t sit well with the defense attorneys. So now they cry “foul” and whine like 
little girls for a “do over”—the proverbial second bite at the apple. 

The defense attorneys, not Den Hollander, were responsible for the scheduling of their 
Motions to Dismiss. Also, there is nothing in the Amended Complaint the defense attorneys 
didn’t already know or should have known about their clients. The defense attorneys just want 
another shot to assure the institutionalization of invidious discrimination against men in NYC 
nightclubs while ladies are protected from such under the prior Court’s decision in Seidenberg v. 
McSorleys’ Old Ale House. Inc. . 317 F. Supp. 593 (1970). 

December 3, 2007 

Judge Gives Ladies Nights a Second Round 


4 Plaintiffs may amend their complaint once without court permission, even during the pendency of a motion to 
dismiss, as long as the defendants have not filed any Answers. See Barbara v. NY Slock Exch. , 99 F.3d 49, 56 (2d 
Cir. 1996). None of the Ladies Nights’ defendants had filed Answers. 



In the “Ladies Nights” lawsuit 5 , Judge Cedarbaum gave the defendant nightclubs an early 


Christmas present by allowing them to ignore the Federal Rules of Civil Procedure and the 
Judges own rules. Late Friday afternoon, Judge Cedarbaum pardoned the nightclubs’ key 
attorneys for (1) using the wrong legal standard on their Motions to Dismiss; (2) filing their 
motions late; 6 and (3) refusing to file a reply to the plaintiffs’ Amended Complaint. 7 The pardon 
absolves the defense attorneys for violating the rules and gives them what they begged for: a 
chance to re-do their bungled first set of Motions to Dismiss and Replies. 

The following is the timeline of the defense attorneys’ violations of the rules that 
prompted the Judge to give them favorable treatment at the expense of the plaintiff class of men. 

The defendant nightclubs had from October 3rd to November 7 th to file their Motions to 
Dismiss. The defense attorneys drafted statements of facts and memoranda of law and submitted 
two motions 8 —both of which were late with a third memorandum of law, a decoy, that was five 
days late. 

The plaintiff class, represented by Roy Den Hollander, had from November 7 th to 
November 21 st to file an Opposition with a fact statement and memorandum of law. The defense 
attorneys intentionally ate into Den Hollander’s time by filing late and using the diversion of a 
decoy memorandum of law. 

The nightclub attorneys’ Motions to Dismiss, including A.E.R.’s, made a crucial error by 
using a legal standard that the U.S. Supreme Court had overruled in May 2007. The new 


5 Hollander v, Copacabana Nightclub et al. , S.D.N.Y. 07 Cv 5873 (MGC) is a class action, civil rights case to stop 
nightclubs from charging guys more for admission than ladies. 

6 The defense attorneys also filed a decoy memorandum five days late meant to waste the limited time of the 
plaintiff class’s attorney. 

7 The defense attorneys only replied to the original Complaint, which legally no longer existed because it had been 
replaced by the Amended Complaint, Washer v. Bullitt County . 110 U.S. 558, 562 (1884). 

8 The defendants submitted three motions in all, but A.E.R.’s was already filed. 



standard actually benefited the nightclubs, but the defense attorneys still missed it, which made 
them look less than competent. 

Den Hollander, however, had to deal with the new standard or risk an easy dismissal by 
Judge Cedarbaum, who has not appeared favorably disposed toward a case advocating men’s 
rights. So he relied on the Federal Rules of Civil Procedure § 15(a) that allowed him to submit 
an Amended Complaint. He used the Amended Complaint as the basis for the facts in his 
Opposition papers. Over the 13 days allotted him, Den Hollander composed a nine page 
Amended Compliant and a 36 page Memorandum of Law and filed them both on time. 

The defense attorneys then had from November 21 st to November 27 th to file their Reply 
under the Judges rules. But when they received Den Hollander’s Opposition and Amended 
Complaint—they freaked, because they would have to work over the Thanksgiving holidays. 
Instead of knuckling down to do the inconvenient work that attorneys always do—they whined 
to the Judge for another chance and more time. The defense attorneys claimed that because the 
Amended Complaint was “substantially longer [six pages], and more detailed than the complaint, 
and [was] accompanied by 4 multi page exhibits” that the defense Motions to Dismiss were moot 
and should be done over. 

The Amended Complaint simply shows how involved the State Liquor Authority is in the 
defendant nightclubs’ operations, which illustrates the existence of “state action,” required under 
the 14 th Amendment. The defense attorneys already knew everything in the Amended Complaint 
about their clients, or they should have. There was no prejudice to them because the Amended 
Complaint concerns the same occurrences alleged in the original complaint. 9 The only prejudice 
they suffered was not being able to take the entire Thanksgiving weekend off. 


9 Kreppein v. Celotex Coro. . 969 F.2d 1424, 1427 (2d Cir, 1992). 



As a result of the Judge’s decision late Friday, the defense attorneys now have the gift of 
two weeks to re-do their botched Motions to Dismiss and fumbled Replies. The plaintiff class, 
however, ends up with a lump of coal. 

Den Hollander, a card-carrying member of S.D.S., 10 should have known that it doesn’t 
pay to follow the establishment’s rules because the establishment—now a feminist one— 
continues to ignore the rules when it benefits females. As the English Jurist Sir William 
Blackstone said in the 1700s, “Women are the favorite of the law.” 

Judge Cedarbaum did give Den Hollander a useless consolation prize: two weeks over 
the Christmas Holidays to respond to anything new in the defendants’ “do-over” motions. That’s 
worth less than a lump of coal because the defense attorneys had already struck out. They were 
on their way back to the dugout. 

It’s unfair to allow the defense attorneys another time at bat just because they cry and 
cheat when it’s inconvenient for them to live within the rules. Had these advocates of 
preferential treatment for females hit a homerun with their first set of Motions to Dismiss and 
Replies, do you think the plaintiff class of men would have received a “do-over”? 

The two attorneys requesting a “do over” are Deborah Swindells Donovan, (212) 269 
5500, representing Lotus, and Robert S. Grossman, (516) 745-1700, representing Sol. 

December 28, 2007 

Ladies Nights Lawsuit: Court Papers Filed Opposing Dismissal 

On Friday, December 28, attorney-plaintiff Roy Den Hollander filed opposition papers to 
the defendant nightclubs’ request to dismiss the Ladies’ Nights lawsuit. 


10 Students for a Democratic Society 



Den Hollander relies on two decisions from the same court in which the Ladies’ Nights 
lawsuit is now pending, the U.S. Southern District of New York. In the two McSorleys’ 
decisions, two different judges had found sex discrimination by a tavern that was licensed by 
New York to serve alcohol for on-premise consumption to the public. The Ladies’ Nights 
nightclubs are also licensed to serve alcohol for on-premise consumption and open to the public. 
The only difference is that McSorleys discriminated against females while the defendant 
nightclubs discriminate against guys. The attorneys for the nightclubs largely relied on a case 
from the Second Circuit about a horse racing track and a case from the Supreme Court about a 
private club not opened to the public. 

Den Hollander responded to the defense attorneys’ argument that Ladies’ Nights attract 
females who in turn attract men. Den Hollander wrote, “The premise that money matters to 
ladies is correct. But the theory fails to consider that many females aren’t looking for chump 
change, they’re looking for a chump to gold-dig. In order to find that guy with a large ha nk 
account or upward mobility, ladies need to go to where the boys are, especially in New York 
City were the ratio of guys to females is 9 to 10. Ladies figure that more guys will go to a club 
where the admission price for guys is less and follow the boys there.” 

Replying to the defense attorneys’ warning that if discrimination were found in Ladies 
Nights, it would put an end to restaurant specials for children and the elderly; Den Hollander 
informed the attorneys that prior cases had already dealt with children and senior specials and 
found no discrimination. Kids aren’t similarly situated with adults because they can’t earn a 
living, and seniors are not similarly situated with working people because many seniors are on 
fixed incomes. So giving both a break does not amount to discrimination. “The ladies who party 



at nightclubs, however, are a different story. They belong to a group that controls over 50% of 
the nation’s wealth and makes 80% of the purchases.” 

Responding to accusations that the case was frivolous, Den Hollander wrote, “The only 
matter unworthy of serious attention in this lawsuit is the defense attorneys advocating that guys 
should financially subsidize females to party.” Den Hollander then made defendant AER a 
settlement offer in response to AER’s assertion that the extra amount charged men was not so 
burdensome. “If AER reverses the price for guys and ladies—charges ladies what it does guys 
and guys what it charges ladies—the plaintiff class will settle. Sounds fair, after all, if the price 
now charged men is not so burdensome, then by charging it to females instead, it shouldn’t be 
burdensome either.” 

Den Hollander closed his opposition papers with—“The question here is basic to the way 
of life in this country and fundamental to its constitutional scheme—is this a country ruled by 
law or by the ideology of a powerful special interest group.” 

October 2, 2008 

Federal Judge Unknowingly Gives Men a Hidden Victory in Dismissing Ladies Nights 

Case. 

Federal Judge Miriam G. Cedarbaum failed to realize that her decision allowing 
nightclubs to discriminate against men by charging them more for admission than ladies, also 
prohibits clubs from charging ladies less for drinks on Ladies’ Nights. Under her decision, a 
nightclub charging men more for drinks than ladies would violate the 14 th Amendment of the 
Constitution. 

It was a trap unknowingly laid by the defense lawyers and Judge Cedarbaum fell into it. 
The trap was obvious, but the plaintiffs attorney wasn’t about to call attention to it. After the 




one and only conference in the case, the plaintiffs attorney knew the Judge was going to 
dismiss. But she had only two legal options: (1) overrule two other decisions that found the 
unequal treatment of the sexes by clubs selling alcohol as unconstitutional, or (2) distinguish 
those two cases by saying the state was not involved in admitting people to clubs but only 
involved in the act of serving alcohol. She chose the second but not realizing that many, if not 
most Ladies’ Nights in New York State and the country, actually charge men more for drinks 
than ladies rather than charging more for admission. 

According to the plaintiffs attorney, “the decision is at least a partial victory for the 
constitutional rights of men, but there’s still next to no justice for men in this country.” He 
asked, “What would the outcome have been if ladies were charged more than men for admission 
even though females in their 20s in NYC make 117% of what males in their 20s make?” 

September 2, 2010 

Half a Victory 

The second Circuit’s decision is half a victory as well. I keep telling the media this but 
they ignore it. 

There are two types of Ladies' Nights (1) charges guys more to get into a club than it 
charges ladies, for example, guys pay $20 to walk through the door, ladies $0, and (2) charges 
guys more for drinks than ladies, for example, at the bar a guy pays $12 for a vodka gimlet and a 
lady $8. 

The Second Circuit decision and the Southern District Court decision, which the Second 
Circuit agreed with, both specifically stated that it was constitutional for clubs to charge guys 
more for admission to a club—(1) above, because there is no "state action" at the door. However, 



the legal reasoning used by both courts to reach this conclusion infers that charging guys more 
for drinks—(2) above, does involve state action: 

These two cases infer that state action exists when a club charges guys more for a drink 
than ladies because it involves the selling of alcohol. Since state action is involved, treating guys 
differently than ladies is discrimination under the 14th Amendment. The cases can be cited as 
“see” in a brief for this proposition because “the proposition is not directly stated by the cited 
authority but obviously follows from it.” The Bluebook, 17th ed. 

So the Second Circuit and District Court cases can now be used as legal authority to 
challenge the type of Ladies Nights—(2) above, that charge guys more for drinks than ladies, 
which is the most common form of Ladies Nights. And the cases will have weight in any court 
in the country. 



Roy Den Hollander | 
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Ladies’ Nights Media Coverage 

(Reverse chronological order of known coverage) 

April 2, 2011 

The Times. Tim Teeman 

Mar. 31,2011 

The Colbert Report. Comedv Central 

Jan. 14,2011 

New York Times One Man's Losing Fight Against Ladies' Nights 

October 15, 2010 

Hungarian Radio 

Sept. 10,2010 

KTRS-AM: St. Louis. John Brown's Mindset 

Sept. 3,2010 

Fox News Radio. Part 1. Part 2: Alan Colmes Show 

Sept. 3,2010 

MSNBC: The Dailv Rundown. Savannah Guthrie 

Sept. 3,2010 

KFTK-FM: St. Louis. Jamie Allman Show 

Sept. 3,2010 

Village Voice: “Men’s Rights Advocate. Will Not stop Fighting Against Ladies’ Nights” 

Sept. 3,2010 

WNYM-AM: The Apple, Curtis Sliwa 

Sept. 3,2010 

Agence France-Presse New York 

Sept. 2,2010 

WMYX-FM: Milwaukee, The Morning Mix, Hot AC—Adult Female Radio 

Sept. 1,2010 

N.Y. Dailv News: “Ladies Niehts aren’t sexist to men” 

Sept. 1,2010 

N.Y. Post: “Ladies’ Night is legal: fed judges” 

Sept. 1,2010 

DNAinfo.com: “T.awver wants to take Ladies’ Night case to Supreme Court” 

July 28, 2010 

Fox News: “Minnesota Ladies' Nights Illegal.” Fox and Friends. Gretchen Carlson 

June 11,2010 

Star Tribune: Minnesota “Ladies’ Nights not all right, state savs” 

June 8, 2010 

Minnesota Dailv: “Ladies’ Night deals mav violate Minnesota law” 

July 15, 2009 

Fox News radio: Alan Colmes Show. “N.J. Ladies' Nights” 

Sept. 30, 2008 

Tom Levkis Radio Show. Los Aneeles. District Court Decision 

Sept. 30, 2008 

WF.HC Radio Va.: Emorv and Henrv College. District Court Decision ("Fast. forward to 28 minutes'! 

Sept. 30, 2008 

Dailv News: “Ladies Night OKd by judge” 
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AP: “Judge to anti-feminist: 1 adies'night alright" 

wsRadio.com: The Marc Rudov Show Part 1 . Part 2 


Sept. 29, 2008 
April 3, 2008 
Jan. 7, 2008 
Dec. 14, 2007 
Oct. 16, 2007 
August 30, 2007 
August 28, 2007 
August 20, 2007 
August 9, 2007 
August 6, 2007 


July 

26, 

2007 

July 

26, 

2007 

July 

25, 

2007 

July 

16, 

2007 

July 

13, 

2007 

July 

13, 

2007 

July 

13, 

2007 

July 

13, 

2007 

July 

12, 

2007 


Chicago Tribune.com: “Persons’ Night at the pub’ 1 

AP: “NYC nightclubs say Ladies Night is not unfair” 

N.Y. Post: “Bid to get lady judge off case’ 1 

WRIF Radio Detroit: Drew and Mike Show 

Fox News: Your World with Neil Cavuto 

ABC News Nightline: Sign of the Times. “Ladies' Night’ 1 

ABC TV News: Law and Justice Video Podcast. “Ladies’ Night Lawsuit" 

The New Yorker: The Talk Of The Town. On The Docket. “Hev. La-A-ADies!” 

Time’s Quotes of the Day: “I’m tired of having my rights violated and being treated as a second-class citizen." -Roy Den Hollander 

InMix.m: “Lawyer in litigation with club because of discrimination against men’’ 

ABC News.com: Law and Justice, “Ladies’ Night Lawsuits on the Rocks?” Part 1 . Part 2 . Part 3 
Bartlett and Hanover WOR Morning Show: “Ladies’ Night Lawsuit” 

Fox News Radio: The Alan Colmes Show. “Ladies’ Night Lawsuit” 

WWOR TV News. My 9 News: “Lawsuit Against Ladies Night” 

N.Y. Post: “Suit vs ladies’ nights” 

NY1 News: “Manhattan Lawyer Sues Clubs For Ladies Night” 

National Law Journal: “N.Y. Lawsuit Calls Ladies’ Nights Discriminatory” 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 
and all others similarly situated. 


-against- 


Copacabana Nightclub, 
China Club, 

A.E.R. Nightclub, 
Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants. 

-x 


Docket No. 07 CV 5873 (MGC) 
ECF 

AFFIRMATION IN SUPPORT 
OF DISQUALIFICATION OF 
JUDGE CEDARBAUM 


I, Roy Den Hollander, an attorney admitted to practice in the State of New York and the 
U.S. Southern District Court of New York, affirm under the penalty of perjury in accordance 
with 28 U.S.C. § 1746 the following: 

1. I am the named plaintiff and attorney who filed this civil rights, 42 U.S.C. § 1983, 
class action, Fed. R. Civ. P. 23(b)(2), for the violation of the 14 th Amendment equal protection 
rights of a class consisting solely of men, including myself, who were charged more for 
admission than females by the defendant nightclubs or given less time than females to enter the 
defendant clubs for free or at a reduced price. This discriminatory practice is commonly referred 
to as “Ladies’ Nights.” 

2. Judge Cedarbaum directed counsel for all parties or the parties to attend a Case 
Management and Scheduling Conference pursuant to Fed. R. Civ. P. 16 on October 16, 2007. 

3. On Friday at 4:46 PM, September 28, 2007, defendant A.E.R. Lounge, LLC (“AER”) 
electronically served and filed with the Court a Rule 12(b)(6) motion to dismiss this civil rights, 
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class action. The return date for oral argument was October 25 th , which, under Judge 
Cedarbaum’s rules, gave the plaintiff-attorney acting on behalf of the putative class until noon on 
October 17 th to provide the Court and defendants with opposition papers. 

4. On Monday afternoon on October 1 st , three days after receiving AER’s motion to 
dismiss, Judge Cedarbaum’s office contacted the plaintiff-attorney acting on behalf of the class 
of men to inform him that the Judge was moving up the Scheduling and Case Management 
Conference to October 9 th . Various defendants could not make that date, and the Conference 
was finally set by Judge Cedarbaum’s office for Wednesday at 10:30 AM, October 3 ld . 

5. At the October 3 rd Conference, rather than focusing the discussion on Case 
Management and Scheduling matters, Judge Cedarbaum used most of the 40 minutes of the 
Conference to grill with unequivocal animosity the plaintiff-attorney acting on behalf of the class 
about the arguments and authorities presented in AER’s motion to dismiss that was served just 
five days earlier. 

6. The plaintiff-attorney had no notice that the subject matter of the October 3 rd 
conference was going to focus on the arguments and authorities presented by defendant AER in 
its request for dismissal of this civil rights class action on behalf of men. According to Judge 
Cedarbaum’s rules, the plaintiff-attorney had until October 17 th to complete his legal research 
and write an opposition memorandum, and would then have until October 25 th to prepare for an 
oral hearing on AER’s motion to dismiss. 

7. Judge Cedarbaum short circuited the time her own rules provided for the preparation 
of the class’ opposition to AER’s motion to dismiss. 

8. The factual inference is that by requiring the plaintiff-attorney to argue AER’s motion 
to dismiss without reasonable notice was fundamentally unfair, and created the appearance that 
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Judge Cedarbaum was motivated by sexual bias, sexual prejudice, and partiality toward the class 
of men on whose behalf the male named plaintiff brought this suit. 

9. During the October 3 ld Conference, Judge Cedarbaum refused to appoint the plaintiff- 
attorney acting on behalf of the class as interim class counsel, which, in the Judge’s words, 
turned a putative class action into a pro se action. 

10. Judge Cedarbaum communicated that since the plaintiff-attorney who filed the case 
on behalf of the class of men was now pro se, it was likely he would not have an opportunity to 
an oral hearing to argue against AER’s or any other defendants’ motion to dismiss because her 
Rules (3. Motions D.) do not allow oral argument on pro se maters. The plaintiff-attorney would 
still be able to submit opposition papers as a pro se plaintiff. 

11. The factual inference is that Judge Cedarbaum considered the October 3 rd 
Conference as the plaintiff-attorney and the class of men he was acting on behalf of as their only 
chance to orally argue against AER and any other defendant’s motion to dismiss, even though 
the other defendants had not yet filed their motions to dismiss. 

12. During the October 3 ld Conference’s argument over AER’s motion to dismiss, Judge 
Cedarbaum repeatedly interrupted and cut off the plaintiff-attorney’s responses to her questions 
in the manner reminiscent of the talk show host Chris Matthews, which further handicapped the 
plaintiff-attorney’s efforts to fight for a suit aimed at eliminating a form of invidious 
discrimination against men and himself. 

13. At one point during the overly antagonistic interrogation on AER’s motion to 
dismiss, Judge Cedarbaum resorted to a personal and professional insult of the plaintiff-attorney 
acting on behalf of the class by calling into question in a mocking fashion whether the plaintiff 
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was an attorney at all. At this point the plaintiff-attorney requested the Judge disqualify herself, 
which she denied to do. 

14. Unfortunately the Conference was not recorded, as is the general policy of Judge 
Cedarbaum, but the lack of proper notice, the uncalled personal and professional insult, the 
repeated cutting-off of answers, the disdainful disregard for the plaintiff-attorney’s arguments, 
and the jockeying by the Court to reduce a class action on behalf of thousands of men to a pro se 
case brought by a lone, individual man creates the appearance that Judge Cedarbaum, whether 
true or not, is biased and prejudiced against men and creates a perception that she is not impartial 
in these proceedings. 

15. This affirmation has been made in good faith. 

Dated: New York, NY /S/ 

October 7, 2007 _ 

Roy Den Hollander (RDH 1957) 

545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 
and all others similarly situated. 


-against- 


Copacabana Nightclub, 
China Club, 

A.E.R. Nightclub, 
Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants. 

-x 


Docket No. 07 CV 5873 (MGC) 
ECF 


MEMORANDUM OF LAW IN SUPPORT OF NAMED PLAINTIFF’S MOTION FOR 
DISQUALIFICATION OF JUDGE CEDARBAUM 


Dated: October 7, 2007 

Roy Den Hollander (RDH 1957) 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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ARGUMENT 


Introduction 

Although the plaintiff-attorney acting on behalf of the class of men made an oral request 
at the October 3 Conference that Judge Cedarbaum disqualify herself, which was denied during 
the Conference, the request did not meet the requirement that oral motions must be officially 
recorded. Alger v. Hayes, 452 F.2d 841, 843 (8 th Cir. 1972)(citations omitted). Since the request 
never rose to the status of a motion, this is the initial motion by the plaintiff-attorney acting on 
behalf of the class for disqualification of Judge Cedarbaum on the grounds of the appearance of 
sexual bias, sexual prejudice, and partiality against the class of men, including the named 
plaintiff. 

The term “bias” implies a mental leaning in favor of or against someone or some persons 
that interferes with impartial judgment. Webster’s New World. Roget’s A-Z Thesaurus. 1999 
edition. 

The term “prejudice”, similar to bias but stronger, implies preconceived and unreasonable 
judgment or opinion marked by suspicion, fear or hatred. Id 

The term “partiality” also includes bias and prejudice but is broader and also includes 
“intolerance”. Id.; c f. Liteky v. United States, 510 U.S. 540, 552, 114 S. Ct. 1147, 1156, 127 L. 
Ed. 2d 474, 489 (1994)(Scalia, J. wrote the majority opinion). 

Legal Bases for Disqualification 

All parties to a case have a constitutional right to a neutral and detached judge. Ward v. 

Monroeville . 409 U.S. 57, 62, 93 S. Ct. 80, 84, 34 L. Ed. 2d 267, 272 (1972). 

A fair [hearing] in a fair tribunal is a basic requirement of due process. Fairness of course 
requires an absence of actual bias in the [hearing] of cases. But our system of law has 
always endeavored to prevent even the probability of unfairness. ... [so] to perform [the 
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courts’] high function in the best way “justice must satisfy the appearance of justice.” In 
re Murchison , 349 U.S. 133, 136, 75 S. Ct. 623, 625, 99 L. Ed. 942, 946 (1955)(words in 
quotation marks from Offutt v. United States . 348 U.S. 11, 14, 75 S. Ct. 11, 13, 99 L. Ed. 
11, 14 (1954)(Frankfurter, J.)). 

The federal statutes used for protecting a class of men and an individual male from an 
unfair tribunal are 28 U.S.C. § 144 and 28 U.S.C. § 455. The purpose behind §§ 144 and 455 is 
to promote public confidence in the judicial process; therefore, the question is not whether a 
judge is actually biased, prejudiced, or partial toward a party, but whether her actions make it 
appear so. Liteky v. United States , 510 U.S. 540, 548, 114 S. Ct. 1147, 1154, 127 L. Ed. 2d 474, 
486 (1994); United States v. Brinkworth , 68 F.3d 633, 637 (2d Cir. 1995)(citing H.R. Rep. No. 
1453, 93d Cong., 2d Sess., reprinted in 1974 U.S.C.C.A.N. 6351, 6355). The courts consider 
outward manifestations and the reasonable inferences drawn from them in deciding whether 
there exists an appearance sufficient for disqualification. Nichols v. Alley , 71 F.3d 347, 351 
(10 th Cir. 1995). Procedurally, § 144 requires an affidavit or affirmation, but it’s substantive 
elements are encompassed by § 455. 

This motion to disqualify Judge Cedarbaum for the appearance of sexual bias, sexual 
prejudice, and partiality toward the named plaintiff and the putative class of men relies on 28 
U.S.C. §§ 455(a) & (b)(1). To disqualify her for violating their due process rights that every 
litigant have fair notice of a court’s proceedings, the motion relies on the fundamental fairness 
doctrine of the due process clauses in the Fifth and 14 th Amendments to the U.S. Constitution. 

These type of motions are fact driven and must not be determined by comparisons to 
other cases. United States v. Jordan , 49 F.3d 152, 157 (5 th Cir. 1995)(“each ... case is extremely 
fact intensive and fact bound, and must be judged on its unique facts and circumstances more 
than by comparison to situations considered in prior jurisprudence.”). 
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28 U.S.C. § 455(a) Lack of Impartiality 

§ 455(a) requires a judge to disqualify herself “in any proceeding in which [her] 
impartiality might reasonably be questioned.” § 455(a) expands the protection of § 455(b) but 
also duplicates some of its protection as well, such as with regard to bias and prejudice. Liteky , 
510 U.S. at 552, 114 S. Ct. at 1156, 127 L. Ed. 2d at 489. Subsection (a) requires recusal in 
some circumstance where subsection (b) does not because it covers all aspects of partiality and 
not merely those specifically addressed in subsection (b). Liteky , 510 U.S. at 553 n. 2. 

In determining whether to disqualify, the courts look to see whether a reasonable person 
given all the facts would question whether the judge was impartial. Liljeberg v. Health Servs. 
Acquisition Coro. . 486 U.S. 847, 861, 108 S. Ct. 2194, 2203, 100 L. Ed. 2d 855, 873 
(1988)(citing with approval the 5 th Circuit decision appealed from). Or, stated differently, how 
the events appear to an objective observer, and “an observer of our judicial system is less likely 
to credit judges’ impartiality than the judiciary.” Jordan . 49 F.3d at 157. 

This motion requests Judge Cedarbaum’s disqualification under § 455(a) for her 
appearance of intolerance toward the named plaintiff and the putative class on whose behalf this 
action was brought. During the October 3 rd Case Management and Scheduling Conference 
pursuant to Fed. R. Civ. P. 16, Judge Cedarbaum repeatedly and with animosity prevented the 
named plaintiff from completing his answers to her questions by constantly interrupting him. 
(Affirmation ]{12). The plaintiff was not running off at the mouth with long-winded and circular 
answers but trying to explain the factual allegations and the law on which the case was based. 

For example, in trying to answer the Judge’s question as to what legal authority existed 
for state action in regulating facilities that sold alcohol for consumption on the premises, the 
named plaintiff, amid numerous antagonistic interruptions, tried to recount two decisions 
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factually similar to this action that Judge Cedarbaum was apparently unaware of: Seidenberg v. 
McSorleys’ Old Ale House, Inc. . 317 F. Supp. 593 (1970)(Mansfield, J. found state action in 
granting plaintiffs motion for summary judgment); Seidenberg v. McSorleys’ Old Ale House, 
Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. found state action in denying defendant’s motion for a 
Rule 12(b)(6) dismissal). In the McSorleys’ case, two females from N.O.W. were refused 
service at McSorleys’ Old Ale House because of their sex. In the process of explaining these 
two decisions, Judge Cedarbaum kept interrupting that Moose Lodge No. 107 v. Irvis, 407 U.S. 
163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1965), was dispositive, which is not so because the 
Supreme Court factually distinguished Moose Lodge from Burton v. Wilmington Parking 
Authority , 365 U.S. 715, 81 S. Ct. 856, 6 L.Ed.2d 45 (1961), which was the case relied on in the 
McSorleys’ decisions. This would have been made clear had the plaintiff been allowed to finish 
his answers. 

Throughout the 40 minute conference, Judge Cedarbaum persistently and inimically 
interrupted the named plaintiff acting on behalf of the class which demonstrated an appearance 
of intolerance for a lawsuit aimed at eliminating a form of invidious discrimination against men. 

§ 455(a) requires that the judge’s lack of impartiality derive from judicial predispositions 
that go beyond what is nonnal and acceptable. Liteky , 510 U.S. at 552, 114 S. Ct. at 1155-56, 
127 L. Ed. 2d at 489. Judicial conduct during the course of a hearing that is critical or 
disapproving of, or even hostile to, counsel, the parties, or their case, may support a partiality 
challenge if it reveals an opinion that derives from an extrajudicial source and reveals such a 
high degree of antagonism as to make fair judgment impossible. See id. 510 U.S. at 555, 114 S. 
Ct. at 1157, 127 L. Ed. 2d at 491. 
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The October 3 ld Conference was the very first before Judge Cedarbaum, and the plaintiff- 
attorney had never appeared in any prior proceeding before her. The source of Judge 
Cedarbaum’s predisposition for her apparent intolerance toward the plaintiffs’ could only have 
come from outside the court—most likely the result of the past 40 years of feminism turning man 
into the new post-modern devil. 1 Further, Judge Cedarbaum kept referring to the type of 
discrimination alleged as defendant nightclubs charging males more for drinks than females, but 
that accusation does not appear anywhere in the papers filed with the Court. It is, however, the 
common perception among the public as to what occurs on Ladies Nights, indicating that Judge 
Cedarbaum’s apparent intolerance was formed outside of judicial proceedings. 

28 U. S. C. § 455(b)( 1) Personal Bias and Prejudice 

Disqualification under § 455(b)(1) also requires an objective basis. What matters is not 
the reality of bias or prejudice but its appearance. Liteky , 510 U.S. at 548, 114 S. Ct. at 1154, 

127 L. Ed. 2d at 486. Even if the judge does not have any personal bias or prejudice toward a 
party or group, the appearance of such that reasonably leads one to question the judge’s 
impartiality calls for disqualification. Thode, Reporter’s Notes to Code of Judicial Conduct, pp. 
60-61 (1973). 

In addition to the continuing interruptions by Judge Cedarbaum (Affirmation ]{12), her 

Honor also verbally disparage the plaintiff-attorney, and presumably the class of men on whose 

behalf this civil rights suit was brought, with a vituperative invective communicating that it was 

questionable whether the man standing before her was an attorney at all. (Affirmation ]{13). 

This remark evinces a bias and prejudice against guys fighting for their rights when their success 

will end up reducing the preferential treatment given to females. When males pay more for the 

1 Prejudice towards a class inferred prejudice toward individual members of that class. See Berger v. United States . 
255 U.S. 22, 27-29 41 S. Ct. 230, 231, 65 L. Ed. 481, 483-84 (1921) 
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same admission, the economics pennit the defendant clubs to charge females less. Judge 
Cedarbaum’s appearance of bias and prejudice in her denigrating remark most likely has its 
source in the continuing culture wars of America. 

The normality of television talk shows with their catchy sound bites of personal 
destruction is not the normality in a court of law that’s interested in the whole story, not just a 
sliver that serves a predisposition. Nor is it an acceptable belief in court, as with talk shows, that 
civility in allowing someone to finish their answer is a sign of weakness. Taken as a whole, the 
40 minute conference could only be viewed by a reasonable man in post-modern America as 
raising serious questions of an appearance that Judge Cedarbaum has a preconceived and 
unreasonable opinion marked by suspicion, or at least a mental leaning against the named 
plaintiff and the putative class of men in this civil rights action. 

No Fair Notice 

The Due Process clauses of the Fifth and 14 th Amendments guarantee a fundamentally 
fair governmental procedure when citizens’ rights are at stake." Rotunda & Nowak, Treatise on 
Constitutional Law , Vol. 3 § 17.8, 3 rd edition. Fundamental fairness includes providing the 
persons whose interests are in jeopardy from court action or inaction with a form of notice 
reasonably designed to apprise the party of the nature of a proceeding. See id at “Notice”. “An 
elementary and fundamental requirement of due process in any proceeding which is to be 
accorded finality is notice reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an opportunity to present their 
objections. The notice must be of such nature as reasonably to convey the required information, 

2 The right raised in this case is equal protection under the law, which is a right guaranteed by both the 14 th 
Amendment and the “due process clause” of the Fifth Amendment. Bolling v. Sharpe , 347 U.S. 497, 498-99, 74 S. 
Ct. 693, 694, 98 L. Ed. 884, 886 (1954). 
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and it must afford a reasonable time for those interested to make their appearance.” Mullane v. 
Cent. Hanover Bank & Trust Co. . 339 U.S. 306, 314, 70 S. Ct. 652, 657, 94 L. Ed. 865, 873 
(1950)(citations omitted). This right to be heard has little reality or worth unless one is informed 
that a particular matter will be addressed. See id 

Judge Cedarbaum denied the due process rights of the named plaintiff and the putative 
class of men by holding a hearing on AER’s motion to dismiss without providing proper notice 
to the plaintiffs. She also made the finality of that hearing a fait accompli by indicating there 
would be no other subsequent oral hearing on motions to dismiss even though the four other 
defendants had not yet filed their motions. She accomplished this by refusing to appoint the 
plaintiff-attorney as interim class counsel which allowed her to treat the case as a pro se matter. 
Pro se matters under her rules are not allowed a hearing. 

The October 3 ld Case Management and Scheduling Conference, at which the beginning 
stages of a case’s tentative schedule are normally set, was turned into a hearing on the named 
plaintiff and the putative class of men’s opposition to defendant AER’s motion to dismiss. The 
problem was that the plaintiff class’ opposition wasn’t due until October 17 th with a hearing set 
for October 25 th . The original date for the Case Management and Scheduling Conference was 
October 16 th . Had the Court kept to that date, the plaintiff-attorney would have already 
conducted the necessary legal research and written an opposition, so by using the original date of 
October 16 th as a hearing on the plaintiff class’ opposition to dismissal would not have 
jeopardize the equal protection rights of the named plaintiff and the putative class of men. But 
the Court chose not to do that. Instead, after receiving on Friday at 4:46 PM, September 28 th , 
AER’s motion to dismiss, the Court, three days later, began on Monday afternoon, October 1 st , to 
move up the Case Management and Scheduling Conference to an earlier date. By Tuesday 
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morning, October 2 nd , the Conference’s new date was set for the very next day, Wednesday, at 
10:30 AM on October 3 ld Even had the plaintiff class been notified, which it wasn’t, to come 
prepared to counter AER’s motion to dismiss, it would have been impossible to complete the 
necessary research and organize it into a cogent argument in opposition. It may be that the 
changing of the original Conference to an earlier date was pursued, perhaps with some fortuity, 
perhaps not, to maximize the chances that the plaintiff-attorney would not be in a position to 
counter Judge Cedarbaum’s arguments for dismissing the case. 

The substance of Judge Cedarbaum’s arguments for dismissal were similar to those in 
AER’s motion to dismiss papers. Her Honor apparently adopted AER’s key argument that there 
is no state action involved in the defendants discriminating against men. The Judge and AER 
argued that licensing alone by the State of New York or New York City is not state action and no 
federal court has held such, which is correct. But that’s not the test for state action. The entire 
nature of the relationship between New York’s Division of Alcoholic and Beverage Control and 
the New York City Department of Consumer Affairs with the defendant nightclubs must be 
examined. Normally that’s done in discovery—not a Scheduling Conference. The Judge and 
AER also relied on the U.S. Supreme Court decision: Moose Lodge No. 107 v. Irvis, 407 U.S. 
163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1965), as holding that a liquor license did not infer state 
action. But neither the Judge nor AER pointed out that this case was distinguishable from 
Moose Lodge . Moose Lodge No. 107 was a private club; the defendants here are all public 
accommodations. When appraised of that fact by the plaintiff-attorney, her Honor stated she 
doubted whether the phrase “public accommodation” even appeared in the Moose Lodge case. It 
does—five times. The Judge and AER, in their arguments for dismissal, also failed to mention 
two decisions, by two different judges, in the very same court that Judge Cedarbaum sits and 
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where this action was brought. Those decisions in the McSorleys’ case found state action when 
McSorleys’ Tavern, regulated by the New York State Division of Alcoholic and Beverage 
Control, discriminated against two females from N.O.W. by refusing to serve them because of 
their sex. Seidenberg v. McSorleys’ Old Ale House. Inc. . 317 F. Supp. 593 (1970)(Mansfield, J. 
found state action in granting plaintiffs motion for summary judgment); Seidenberg v. 
McSorleys’ Old Ale House, Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. found state action in 
denying defendant’s motion for a Rule 12(b)(6) dismissal). Both of the McSorleys’ decisions 
relied on Burton v. Wilmington Parking Authority . 365 U.S. 715, 81 S.Ct. 856, 6 L.Ed.2d 45 
(1961), for finding state action. When the U.S. Supreme Court decided Moose Lodge, that Court 
distinguished Moose Lodge from Burton , in part, by stating, “Unlike Burton , the Moose Lodge 
building is located on land owned by it, not by any public authority. Lar from apparently holding 
itself out as a place of public accommodation, Moose Lodge quite ostentatiously proclaims the 
fact that it is not open to the public at large. Nor is it located and operated in such surroundings 
that although private in name, it discharges a function or perfonns a service that would otherwise 
in all likelihood be performed by the State. In short, while [in Burton there] was a public 
restaurant in a public building, Moose Lodge is a private social club in a private building.” 

While Burton isn’t completely similar to this case, Moose Lodge is clearly distinguishable. But 
both Judge Cedarbaum and AER ignored that. 

They also ignored that the U.S. Supreme Court cited with approval to the 1970 
McSorleys’ decision on state action when it stated, “both federal and state courts unifonnly have 
declared the unconstitutionality of gender lines that restrain the activities of customers of state- 
regulated liquor establishments....” Craig v. Boren , 429 U.S. 190, 208, 97 S. Ct. 451, 462, 50 L. 
Ed. 2d 397, 413 (1976)(This is dicta, although persuasive dicta.) 
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In addition to the deprivation of the due process rights of the plaintiff class by failing to 
provide adequate and timely notice, Judge Cedarbaum has succeeded in reducing a civil rights 
class action, on behalf of thousands of men, into a pro se action by a lone, individual male. 
Reality would seem to imply that it is more publicly palatable to dismiss a case against one, lone 
man than thousands, although in this day and age in America, it is becoming increasing 
commonplace to ignore the rights of all men. 

A dismissal without certifying the class, likely assures that no other man will bring 
another individual or class suit for the same or similar invidious discrimination because of the 
expense, judicial hostility, and the barrage of social opprobrium engendered by his audacity to 
fight for the rights of a man or men. The end result will be that questionable procedural 
decisions will enshrine invidious discrimination against males while in virtually identical 
situations, such as the McSorleys’ case, females rights will remain protected. 

CONCLUSION 

Judge Cedarbaum’s conduct during the 40 minute conference revealed a high degree of 
favoritism to the beneficiaries of the defendant nightclubs’ discrimination—females. Every extra 
dollar a guy pays is a dollar a female doesn’t pay for admission. The Conference also revealed a 
high degree of antagonism to the named plaintiff and the class of men on whose behalf he was 
acting. Both the favoritism and antagonism make a fair judgment in this civil rights case near 
impossible. 3 

If there is any doubt about Judge Cedarbaum’s appearance of sexual bias, sexual 
prejudice, and partiality, just switch the sexes. Consider how the named plaintiff would have 

3 

Where the question is a close one, then the judge should disqualify herself. Nichols , 71 F.3d at 352. 
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been treated had an accident of nature made him a female, and she was suing on behalf of 
thousands of other females because the defendant nightclubs charged ladies more for admission 
than guys on “Men’s Nights”. 


Dated: New York, NY /S/ 

October 7, 2007 _ 

Roy Den Hollander (RDH 1957) 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 

and all others similarly situated, Civil Action No. 07 CV 5873 (MGC) 

-against- 


Copacabana Nightclub, 
China Club, 

Guest House, 

A.E.R. Nightclub, 

Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants . 


x 


DECLARATION OF DEBORAH SWINDELLS DONOVAN 
IN OPPOSITION TO PLAINTIFFS MOTION TO 
DISQUALIFY JUDGE CEDARBAUM 

Deborah Swindells Donovan, an attorney duly admitted to practice in theState of New 
York, hereby affirms the following under the penalty of perjury: 

1. I am a partner with the law firm of Gordon & Rees, L.L.P., counsel for Defendant 
Lotus, one of the nightclubs named in the within action. As counsel for Lotus, I am fully familiar 
with the facts set forth herein. This Declaration is submitted in opposition to the frivolous Motion 
To Disqualify Judge Cedarbaum, filed by Plaintiff Roy Den Hollander on or about October 7, 
2007. I attended the October 3,2007 Initial Pretrial Conference (the “Conference”) that Plaintiff 
unsuccessfully submits provides a basis for his motion to disqualify Jirige Cedarbaum. 

2. In my twenty-four years as a practicing attorney, who appears primarily in federal 
court, Plaintiffs contention that he “had no notice that the subject matter of the [Conference] was 
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going to focus on” the Motion To Dismiss filed by Defendant AER (Plaintiff 51 4),1 is at best 
disingenuous. At such initial conferences, many judges discuss the merits of a case and ask 
the parties to justify the positions they are taking. An attorney appearing at such conferences is 
expected to be able to answer substantive questions about the case. There certainly is no 
authority to support the novel suggestion made by Plaintiff that such a conference is limited to 
discussion only of case management and scheduling orders. Plaintiff 51 5. 

3. Judge Cedarbaum, consistent with this practice, merely pointed out that there was 
a jurisdictional question as to whether Title 42, United States Code, Section 1983 authorizes 
Plaintiff to file this lawsuit, alleging that private nightclubs which hold “Ladies' Nights as a 
promotion to encourage higher attendance, constitutes gender discrimination. In general, 
plaintiffs may not challenge private action by means of Section 1983. There must be state 
action, which on the face of the Complaint, appears to be absent in this case. Judge 
Cedarbaum simply asked questions of Plaintiff concerning jurisdiction 

4. There is absolutely nothing but conjecture to support Plaintiffs suggestion thatthe 
change to an earlier conference date was a conspiracy on the part of the Court to catch him 
unprepared to address the merits of his case or respond to AER’s jurisdictional motion. Plaintiff 
51514-8. In any event, Plaintiff was not unprepared; he argued his position at length and Judge 
Cedarbaum permitted him to speak for a substantial period of time. 

5. Plaintiffs assertion that the Court somehow improperly “reducefdj a class action 
on behalf of thousands of men to a pro se case brought by a lone, individual man” is entirely 
unwarranted. Plaintiff 5j 14. Asa matter of law, Plaintiff is representing himself in this case; thus 
he is pro se. Further, no class has been certified. Thus, this is not yet a class action. The 
Court’s comments on the status of the case accurately reflect its current procedural posture. 

1 “Plaintiff 51_” refers to the Affirmation of Roy Den Hollander, dated October 7, 2007 and submitted in 

support of his motion to disqualify Judge Cedarbaum. 
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They do not reflect Judge Cedarbaum's views on the merits of the case, despite Plaintiffs 
baseless assumption that these comments somehow demean the lawsuit. Plaintiff^ 9,14. 

6. Judge Cedarbaum’s denial of Plaintiffs application to serve as interim class 
counsel was simply a judicial ruling. Plaintiff futilely tries to convert this judicial ruling into a 
sinister effort to rob Plaintiff of his opportunity to present oral argument in opposition to the 
defense motions to dismiss. Plaintiff Utl 9-11. This convoluted argument rests on the Judge’s 
individual rules, which do not provide for oral argument of motions in pro se cases. But the 
Court did not definitively state she would not hold oral argument in this case, where Plaintiff is 
pro se but also is a lawyer admitted to practice in this State. Before appointing class counsel, 
interim or otherwise, the question of jurisdiction must be resolved to determine whether the case 
will continue or be dismissed. There is nothing but Plaintiffs imagination to support the 
assertion that she had ulterior motives in denying his application to serve as interim class 
counsel. 

7. During the conference, The Court set a return date of November 29, 2007 for all 
the jurisdictional defense motions. According to Judge Cedarbaum’s individual practice rules for 
motions, therefore, the motions must be filed by November 7, 2007. Plaintiff then will have an 
opportunity to oppose all defense motions at once, by November 21, 2007, rather than 
submitting one opposition to the motion already filed by AER (the opposition deadline for that 
motion would have been October 16, 2007) and then file additional piecemeal oppositions to the 
other defense motions expected to be filed. Judge Cedarbaum did not “short circuit" Plaintiffs 
time to oppose AER’s motion, despite Plaintiffs assertion otherwise. Plaintiff H 7. Instead, she 
actually provided him with more time to submit written papers than he otherwise would have 
had. 

8. The oral exchange between Judge Cedarbaum and Plaintiff on a fundamental 
question of law, namely the Court’s jurisdiction, absolutely did not exhibit any animus, 
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antagonism or disdain on the Judge’s part toward men. Plaintiff Ift] 5, 13, 14. Rather, the 
exchange reflected the Court’s concern that it might lack jurisdiction, and she questioned 
Plaintiff extensively concerning this potential issue. When Plaintiff identified two lower court 
decisions in support of his position, Judge Cedarbaum invited him to send her those cases, 
thereby demonstrating her receptiveness to legal authority that supported Plaintiffs premise that 
the extensive regulation by the State is sufficient to constitute the necessary state action to 
confer Section 1983 jurisdiction. 

9. Plaintiffs characterization of the Judge as “repeatedly interrupting] him and 
cutting him] off is inaccurate. Plaintiff f| 12. Rather, it was my observation that Plaintiff 
repeatedly interrupted Judge Cedarbaum, raising his voice in an effort to keep the Judge from 
finishing her remarks. 

10. Plaintiffs accusation that Judge Cedarbaum “was motivated by sexual bias, 
sexual prejudice, and partiality toward the class of men on whose behalf the male named 
plaintiff brought this suit” is fantasy. Nothing was said by the Court that possibly could be 
construed as reflecting discriminatory animus against men. The conference focused solely on 
the jurisdictional question, not the substance of whether “Ladies Nights” discriminate against 
men. The accusation that the Judge is sexually biased or prejudiced against men is merely self- 
serving speculation. 

11. This speculation stands in stark contrast to Plaintiffs unrelenting bias against 
females. Perhaps Plaintiff would prefer a male judge, given his negative stereotypes of women 
on the Internet, frequently referring to them as “feminazi.” The attached Exhibit A includes 
examples of Plaintiffs invective against women. It is my understanding these “articles” 
appeared on the Internet. I personally have read diatribes by Plaintiff on the Internetwhich are 
entirely consistent with many of the views expressed in this exhibit. Unfortunately, I did not save 
them because Plaintiffs opinion of women is not at issue in the lawsuit he has brought. Had 1 
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known he would level a baseless charge of gender discrimination against Judge Cedarbaum 

personally, I certainly would have retained them as they unequivocally reflect his misogyny. The 

articles suggest Plaintiff is challenging Judge Cedarbaum’s impartiality simply because she is 

female, not biased. Plaintiff is the one who issexually biased, not Judge Cedarbaum. 

Dated: New York, New York 

October 23, 2007 




LULU/1046630/5177991 v.! 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 

and all others similarly situated, Civil Action No. 07 CV 5873 (MGC) 


-against- 


Copacabana Nightclub, 
China Club, 

Guest House, 

A.E.R. Nightclub, 

Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants . 


x 


MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF’S MOTION TO 
DISQUALIFY JUDGE CEDARBAUM 
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PRELIMINARY STATEMENT 

Plaintiffs Motion To Disqualify Judge Cedarbaum as biased against men is baseless and 
unconscionable. This motion is nothing more than a transparent attempt to escape a judge who 
has questioned the appropriateness of hearing Plaintiffs Complaint in federal court on 
jurisdictional grounds. During the Initial Pretrial Conference, as many federal judges do, Judge 
Cedarbaum asked Plaintiff about his lawsuit. Primarily, she properly asked Plaintiff numerous 
questions about whether his case, claiming gender discrimination against private nightclubs, 
properly was brought in federal court under Title 42, United States Code, Section 1983. That 
statute authorizes discrimination lawsuits only where there is state action. There is a legal 
question as to whether the requisite state action exists in this case simply because the 
nightclubs are highly regulated by the State of New York. That is Plaintiffs position but there is 
substantial case law to the contrary, which Judge Cedarbaum appropriately raised. 

Plaintiff absurdly mischaracterizes this questioning of the jurisdiction of his motion as 
premature “oral argument” on a motion to dismiss filed by Defendant AER, which challenges the 
jurisdictional basis for Plaintiffs case. He claims he was not given fair notice that the motion 
would be argued, despite the fact that it was not argued. Defendant AER did not argue the 
merits of its motion at all, while Plaintiff was given substantial opportunity to present his legal 
arguments in opposition to the topic. 

It is undeniable that Plaintiff is appearing pro se. Likewise, it is undisputed that no class 
has been certified yet. Thus, Judge Cedarbaum correctly addressed the present status of the 
case. Plaintiff nonetheless speculates that she denied his request to be appointed as interim 
class counsel in order to deny him an opportunity to argue his case orally in the future, in light of 
Judge Cedarbaum’s rule that she does not hear oral argument in pro se cases. Of course, there 
are no facts upon which to conclude this was her reason; it well could have been Plaintiffs 
conduct in court, which was far less than exemplary. 
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Indeed, Plaintiff continuously cut the Judge off, raising his voice to speak over her. 
Somehow, he reverses this fact, asserting instead that the Judge was cutting him off. She has 
every right to stop a litigant appearing before her from continuing and such a trivial incident 
cannot possibly warrant disqualification. The same is tiue of Plaintiffs mischaracterization of 
the Court’s attitude toward him as disdainful. First, this is his self-serving opinion. Second, he 
essentially is arguing that because Judge Cedarbaum disagreed with him, based on her 
knowledge of legal authority contradicting his position, she was disdainful toward him. Plaintiff 
cannot prohibit a judge who disagrees with him on the proper interpretation of the law in a 
transparent effort to forum-shop until he gets a judge more to his liking, i.e., male and 
sympathetic to his crusade to eliminate Ladies Nights as discriminatory against men 


ARGUMENT 

As the Second Circuit Court of Appeals, has stated, ‘a judge is as much obliged not to 
recuse [herjself when it is not called for as [s]he is obliged to when it is.’” Aguinda v. Texaco, 
Inc., 241 F.3d 194, 201 (2d Cir. 2001 )(citation omitted). Not surprisingly, Plaintiff fails to mention 
this significant judicial obligation in his motion. Yetthis is the standard against which Plaintiffs 
trivial and largely imagined slights by Judge Cedarbaum must be measured. He falls woefully 
short of demonstrating that Judge Cedarbaum should relinquish her responsibilities as a District 
Court judge because of his petty complaints. 

Furthermore, in a case relied upon by Plaintiff, the court emphasized that the recusal 
statute “must not be so broadly construed that it becomes, in effect, presumptive, so that recusal 
is mandated upon the merest unsubstantiated suggestion of persona! bias or prejudice.” 
Nichols v. Alley, 71 F.3d 347, 351 (10 th Cir. 1995)(citations and internal quotations omitted). 
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Motion at 2.1 Yet this is precisely what Plaintiff is attempting to do here—disqualify Judge 
Cedarbaum on an entirely unsubstantiated allegation of personal bias against men. 

I. PLAINTIFF WAS NOT DEPRIVED OF NOTICE THAT THE MERITS OF HIS 
CASE MIGHT BE QUESTIONED DURING THE CONFERENCE 

Federal court judges often expect litigants to be prepared to address the merits of their 
case during an Initial Pretrial Conferences, such as that held by Judge Cedarbaum in this case 
at the October 3,2007 conference (the “Conference"). Donovan U 2. This is precisely what the 
Judge did. Such a normal practice hardly provides credible grounds to disqualify her from the 
case. The Nichols case expressly dismisses this type of inquiry as justifying recusal. In listing 
some examples of judicial conduct not requiring recusal is “mere familiarity with the defendant(s) 
or the type of charge, or kind of defense presented.” 71 F.3d at 351. 

Rather, Judge Cedarbaum, consistent with many judges’ practice at initial conferences, 
demonstrated familiarity with the defense raised in Defendant AER's Motion To Dismiss. 
Donovan % 3. Based on her understanding of the relevant case law, Judge Cedarbaum asked 
Plaintiff to address the jurisdictional question as to whether Title 42, United States Code, 
Section 1983 authorizes Plaintiff to file this lawsuit, alleging thatprivate nightclubs which hold 
“Ladies’ Nights” as a promotion to encourage higher attendance, constitutes gender 
discrimination. Id. 

in general, plaintiffs may not challenge private action by means of Section 1983. There 
must be state action, which on the face of the Complaint, appears to be absent in this case. 
Judge Cedarbaum appropriately asked questions of Plaintiff concerning whether extensive 
regulation by the State of New York is sufficient to convert the acts of private nightclubs into 


1 “Motion at_* refers to the Memorandum of Law submitted by Roy Den Hollander in support of his 

motion to disqualify Judge Cedarbaum. “Plaintiff ^refers to his supporting Affirmation, dated 

October 7, 2007. “Donovan at_" refers to the Declaration of Deborah Swindells Donovan, dated October 

24, 2007 and submitted in opposition to Plaintiffs disqualification motion. 
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state action. Id .; Donovan U 8. 

Plaintiffs suggestion that he was ambushed because initial conferences should be 
limited to case management and scheduling orders is preposterous. Plaintiff T] 5; Donovan 2. 
Indeed, the entire idea that Judge Cedarbaum engaged in some sort of conspiracy to deprive 
Plaintiff of his right to argue that the Court does have jurisdiction in this case, in opposition to 
Defendant AER’s motion, can only be explained as a figment of his imagination. Plaintiff 4-8. 

There is absolutely nothing but conjecture to support his assertion that the Court tried to 
catch him unprepared to address the merits of his case or respond to AER’s jurisdictional 
motion. Id. In any event, Plaintiff was not unprepared; he argued his position at length and 
Judge Cedarbaum permitted him to speak for a substantial period of time. Donovan 4. 

Further, the Court set a return date of November 29, 2007 for all the jurisdictional 
defense motions. According to Judge Cedarbaum’s individual practice rules for motions, 
therefore, the motions must be filed by November 7, 2007. Plaintiff then will have an opportunity 
to oppose all defense motions at once, by November 21, 2007, rather than submitting one 
opposition to the motion already filed by AER (the opposition deadline for that motion would 
have been October 16, 2007) and then file additional piecemeal oppositions to the other 
defense motions expected to be filed. Donovan U 7. Judge Cedarbaum did not “short circuit” 
Plaintiffs time to oppose AER’s motion, despite Plaintiffs assertion otherwise. Plaintiff 7. 
Instead, she actually provided him with more time to submit written papers than he otherwise 
would have had. Donovan 7. 

Again, Plaintiffs own case belies the validity of resting his disqualification motion on such 
speculation. Included in the Nichols court’s examples of conduct that did not warrant 
disqualification is: “ [rjumor, speculation, beliefs, conclusions, innuendo, suspicion, opinion, and 
similar non-factual matters.” 71 F.3d at 351. Plaintiffs doomed and imaginary conspiracy 
theory falls squarely within this category of situations that do not call for recusal. 
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II. THE JUDGE DID NOT DEMONSTRATE ANIMOSITY OR DISDAIN OF ANY 
KIND DURING THE DISCUSSION OF THE JURISDICTIONAL ISSUE 
FUNDAMENTAL TO PLAINTIFF’S CASE 

The oral exchange between Judge Cedarbaum and Plaintiff on a fundamental question 
of law, namely the Court’s jurisdiction, absolutely did not exhibit any animus, antagonism or 
disdain on the Judge’s part toward Plaintiff or men in general. Plaintiff 5, 13, 14. On the 
contrary, when Plaintiff identified two lower court decisions in support of his position, Judge 
Cedarbaum invited him to send her those cases, thereby demonstrating her receptiveness to 
legal authority that supported Plaintiffs position. Donovan ^ 8. She did this despite Planitiffs 
gender. 

Moreover, Plaintiffs characterization of the Judge as “repeatedly interrupting] him and 
cutting him] off is inaccurate. Plaintiff f] 12. Rather, it was Plaintiff who repeatedly interrupted 
Judge Cedarbaum, raising his voice in an effort to keep the Judge from finishing her remarks. 
Donovan 1j 9. In any event, even if it occurred as Plaintiff contends, which it did not, this is not 
a legitimate basis for recusal either. 

Again, Plaintiff relies on an inapposite case, which describes a judge’s conduct during a 
trial. Liteky v. United States, 510 U.S. 540 (1994). Motion at 2. There, the United States 
Supreme Court explicitly held that the judge’s “anti-defendant tone” and his “cutting off of 
testimony” did not demonstrate bias nor necessitate recusal. Liteky, 510 U.S. at 1157-58. 
Instead, the court characterized such behavior, including “ordinary admonishments” to the 
defense lawyers, as part of typical ’’judicial proceedings,” and held it did not rely “upon 
knowledge acquired outside such proceedings nor...display[] “deep-seated and unequivocal 
antagonism that would render fair judgment impossible.” Id. at 1158. Judge Cedarbaum’s 
judicial admonishments, therefore, cannot constitute valid grounds for recusal either. 
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III. AN ADVERSE RULING LIKEWISE FAILS TO SUPPOR- RECUSAL 

Plaintiff offers an extraordinarily convoluted assertion based on Judge Cedarbaum’s 
denial of Plaintiffs application to serve as interim class counsel and her observation that he was 
appearing pro se. But this was simply a judicial ruling that Plaintiff did not like. Regardless, 
Plaintiff seeks to twist this straightforward judicial ruling that the Court somehow improperly 
U reduce[d] a class action on behalf of thousands of men to a pro se case brought by a lone, 
individual man.” Plaintiff 14. As a matter of law, Plaintiff is representing himself in this case; 
thus he is pro se. Further, no class has been certified. Thus, this is not yet a class action. 
Donovan *[} 5. The Court’s comments on the status of the case accurately reflect its current 
procedural posture. Id. They do not reflect Judge Cedarbaum’s views on the merits of the case, 
despite Plaintiffs baseless assumption that these comments somehow demean the lawsuit. 
Plaintiff TCI 9,14. Plaintiff cannot possibly be arguing that her ruling against him is evidence of 
bias and warrants his motion to disqualify the Judge. 

But, even if he were presenting such an absurd argument, it has been expressly rejected 
by the United States Supreme Court. “Not all unfavorable disposition towards an individual (or 
his case) is properly described by [the pejorative] terms [of bias and prejudice].” Liteky, 510 
U.S. at 1155 (emphasis in original). 

Additionally Plaintiff futilely tries to convert this adverse judicial ruling into a sinister effort 
to rob Plaintiff of his opportunity to present oral argument in opposition to the defense motions to 
dismiss. Plaintiff TC[ 9-11. Presumably this is part of his conspiracy theory that supposedly 
robbed him of adequate notice to argue against Defendant AERs motion. 

This equally convoluted argument rests on the Judge’s individual rules, which do not 
provide for oral argument of motions in pro se cases. But the Court did not definitively state she 
would not hold oral argument in this case, where Plaintiff is pro se but also is a lawyer admitted 
to practice in this State. Donovan H 5. Before appointing class counsel, interim or otherwise, 
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the question of jurisdiction must be resolved to determine whether the case will continue or be 
dismissed. There is nothing but Plaintiffs imagination to support the assertion that she had 
ulterior motives in denying his application to serve as interim class counsel. Id. 

But, as previously stated, “ [r]umor, speculation, beliefs, conclusions, innuendo, 
suspicion, opinion, and similar non-factual matters” are insufficient to support an order recusing 
Judge Cedarbaum. Nichols, 71 F.3d at 351. 

IV. THERE IS ABSOLUTELY NO EVIDENCE OF GENDER BIAS ON THE PART OF 
JUDGE CEDARBAUM 

In determining whether there may be an appearance of impropriety, courts do not look to 
“what a straw poll of the only partly informed man-in-the-street would show, but by examining the 
record facts and the law, and then deciding whether a reasonable person knowing and 
understanding all the relevant facts would recuse the judge.” LoCascio v. United States, 473 
F.3d 493, 496 (2d Cir. 2007) (citing United States v. Bayless, 201 F.3d 116, 126-27, cert, 
denied, 529 U.S. 1061 (2000)). Given the foregoing facts, no reasonable person conceivably 
could conclude that Judge Cedarbaum is biased against males or that it appears she is so 
prejudiced. 

Plaintiffs accusation that Judge Cedarbaum “was motivated by sexual bias, sexual 
prejudice, and partiality toward the class of men on whose behalf the male named plaintiff 
brought this suit” is fantasy. Plaintiff U 8. Nothing was said by the Court that possibly could be 
construed as reflecting discriminatory animus against men. Donovan f[ 10. The conference 
focused solely on the jurisdictional question, not the substance of whether “Ladies Nights” 
discriminate against men. The accusation that the Judge is sexually biased or prejudiced 
against men is merely self-serving speculation, which cannot support a recusal motion 

This speculation stands in stark contrast to Plaintiffs unrelenting bias against females. 
Perhaps Plaintiff would prefer a male judge, given his negative stereotypes of women on the 
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Internet, frequently referring to them as “feminazi.” The attached Exhibit A includes examples of 
Plaintiffs invective against women. It is my understanding these “articles” appeared on the 
Internet. Donovan ^11. These articles are entirely consistent with other diatribes by Plaintiff 
that have appeared on the Internet. Id. Furthermore, they are evidence that it is Plaintiff who is 
sexually biased, not Judge Cedarbaum. Indeed, the articles suggest Plaintiff is challenging 
Judge Cedarbaum’s impartiality simply because she is female, a most inappropriate use of the 
judicial system. 

Plaintiffs incredibly frivolous motion should be summarily dismissed. He has not 
produced a shred of evidence in support of his efforts to have Judge Cedarbaum recuse herself. 
Given the case law that Plaintiff himself cited, he knew or should have known that his motion 
was completely deficient. Thus, his filing the motion should be sanctioned by this Court. 


CONCLUSION 


For all the foregoing reasons, Defendant Lotus respectfully requests that this Court 
deny Plaintiffs motion for disqualification of Judge Cedarbaum in its entrety, and award 
such other relief as the Court deems appropriate. 


Dated: 


New York, New York 
October 24, 2007 


Respectfully submitted, 


GORDON & REES, LLC 



DeborahSwindetlSiOonovan, Esq. (DD3121) 

Attorneys for Defendant Lotus 
90 Broad Street 
23 rd Floor 

New York, New York 10004 
(212) 269-5500 
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REPLY AFFIRMATION IN 
SUPPORT OF MOTION TO 
DISQUALIFY 
JUDGE CEDARBAUM 


I, Roy Den Hollander, an attorney admitted to practice in the State of New York and the 
U.S. Southern District Court of New York, affirm under the penalty of perjury in accordance 
with 28 U.S.C. § 1746 the following: 

1. I am the named plaintiff and attorney who filed this civil rights, 42 U.S.C. § 1983, 
class action, Fed. R. Civ. P. 23(b)(2), for the violation of the 14 th Amendment equal protection 
rights of a class of thousands of men, which includes me. This affirmation is filed in reply to the 
attorney for Lotus, Deborah Swindells Donovan, opposition to the motion to disqualify Judge 
Cedarbaum for the appearance of sexual bias, sexual prejudice and partiality against the putative 
class of men. 

2. Attorney Donovan resorts to a tactic often used by self-righteous feminists 1 and their 
sycophants over the past forty years in this country: attack a man for daring to exercise his 


1 Russ Limbaugh is often credited with inventing the term “feminazi” in 1992. I disagree, since I’ve been using the 
term since 1991, not in court of course. At the very least, I should be credited as a co-author. The on-line version of 
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freedom of speech in an effort to silence what they don’t like and win something they don’t 
deserve—in this case a denial of my motion for recusal. (Donovan Declaration 11). It doesn’t 
matter to attorney Donovan and those of like intolerance that “[t]he proponents of the First 
Amendment ... were detennined that every American should possess an unrestrained freedom to 
express his views, however odious they might be to vested interests whose power they might 
challenge.” Feldman v. United States. 322 U.S. 487, 501, 64 S. Ct. 1082, 1089, 88 L. Ed. 1480, 
1419 (Black, J. dissenting)(1944). It also doesn’t matter to her how well reasoned and factually 
based the essays she published in her Exhibit A are. Clearly attorney Donovan wouldn’t object 
had the sexes in the essays been trans-gendered, since, as with all confonnists, popular 
acceptance by others of what they say is most important. 

3. The issue raised by attorney Donovan in the essays in her Exhibit A is not a matter of 
popularity over who can genuflect the most before feminist dogma; it’s the cornerstone of this 
allegedly free nation—the First Amendment right to enter the market place of ideas no matter 
what group may be agitated. Attorney Donovan is asking a Federal Court to deny a motion 
based on a plaintiffs exercise of this freedom outside the courthouse and having nothing to do 
with the legal issues in this case. Attorney Donovan just doesn’t appreciate anyone challenging 
the power of feminist zealots in this country, especially when the challenge, as in this case, is to 
the deprivation of the rights of men. She, therefore, uses essays critical of the feminist special 
interest group to stereotype me as biased against all females. (Donovan Declaration ]J 11, 
Donovan Memorandum pp. 8, 9). 


the Merriam-Webster dictionary defines feminazi as “an extreme or militant feminist.” That’s probably the 
equivalent of feminist zealot or self-righteous feminist. 
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4. Attorney Donovan does not challenge the accuracy of the essays, only that they offend 
her personally and the overly subjective sensitivities of self-righteous feminists. The law, 
theoretically at least, does not make decisions based on the subjective standards of members of 
powerful special interest groups. Subjective sensitivities that cry offensiveness do not trump the 
First Amendment right to free speech. Attorney Donovan’s, and millions like her, unwillingness 
to tolerated speech they find offensive is not a compelling interest that allows for the punishment 
of the exercise of free speech by having a court deny that speaker’s motion. 

5. Attorney Donovan cites to six essays, all of which except for one, are not available to 
the public, although Fd be willing to publish them if any publisher makes me an offer. Since 
the essays are not available to the public, but exist only on a couple of computers, the only way 
attorney Donovan could have obtained access is by hacking into those computers. That‘s a 
violation of 18 U.S.C. § 1030(a)(2)—a federal felony, which is punishable by a fine or 
imprisonment of not more than ten years. Attorney Donovan indicates that the computer she 
hacked into, or some third person hacked into on her behalf, was connected to the internet. 
(Donovan Declaration 11). She doesn’t, however, give the computer’s address, perhaps in an 
effort to disguise her apparent violation of the law. 

6. Attorney Donovan argues based on the essays that my motion to have Judge 
Cedarbaum dismissed for the appearance of sexual bias against the plaintiff class of men should 
be denied because the plaintiff is a “misogynist.” Personally, I disagree with the 
characterization: one can’t hate that which one lusts after. For example, I doubt attorney 
Donovan hates chocolate, although she might not like what it does to her. 

2 

And no, the personal is not politically—it’s private, but attacking the personal often gets results in America these 
days. 

3 The only one of the six essays to which the public has access and of which I am particularly proud is attached as 
Exhibit A. 
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7. Also based on the illegally obtained essays, attorney Donovan argues that I have an 
“unrelenting bias against females”. (Donovan Declaration f 11). The essays criticize feminist 
zealots—a sect to which all ladies do not belong, much to the annoyance of the sect. The essays 
are punchy, hard-hitting, intentionally provocative, well-written, well-reasoned, and factually 
based. Just because they stroke someone’s fur the wrong way is too bad—this isn’t Russia 4 , and, 
in fact, they’re meant to agitate. Apparently they’ve been successful even though, until now, not 
legally available to the public. By putting the essays in her Declaration, attorney Donovan has 
published them without the author’s permission. 

8. The sine qua non of bias is “unreasoned” of which the essays in Donovan’s Exhibit A 
are not. I’ll match their reasoning against any feminist, irrational proselytism that attorney 
Donovan cares to roll out. More importantly, however, is that the issue in this motion to 
disqualify a judge is not how bias one of parties may be, but whether the Judge has exhibited an 
appearance of not acting fairly towards that party. The essays are as irrelevant as attorney 
Donovan’s client, Lulu’s LLC or Lotus, repeated failure to pay its New York State taxes. 

Exhibit B . 

9. The above seven paragraphs illustrate the result of the tried and true tactic of self- 
righteous feminists and their sycophants to distract from the merits of an argument by engaging 
in ad hominem attacks of calling their opponents “biased” or “misogynist” or some other 
opprobrium. It’s always easier to make a dissembling, damaging allegation than to refute it, 
which is why the political correctionalists in America seem incapable of sticking to the issues 
when someone dare oppose their world view. Whenever dissent rears up to threaten the 


4 Russia hasn’t changed as much as the New York Times pretends. Today, vocal opposition to a powerful group no 
longer ends in the Gulag; it’s a straight trip to the grave. 
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unanimity of belief among the chosen, it is crushed with a choir of vituperation against the 
person who raises alternative ideas. 

10. Now to the merits of the recusal motion. Attorney Donovan is correct when she 
says, “[a]t initial conferences, many judges discuss the merits of a case ....” (Donovan 
Declaration f 2). But they don’t argue on behalf of a defendant’s motion to dismiss when that 
motion isn’t scheduled for oral argument until three weeks later. By the Judge extensively 
questioning me on the arguments and authorities in A.E.R. Lounge’s (“AER”) motion to dismiss 
just five days after the filing of that motion, the Judge violated her own time frame for allowing 
preparation for oral opposition to a motion. Attorney Donovan pulls a neat trick in her 
Declaration at 7 by claiming I now have more time to “submit written papers.” One of many 
factors creating an appearance of partiality wasn’t the time to submit written papers, but that the 
Judge, in effect, held oral argument on the dismissal motion just five days after its filing at a 
conference arranged by the Court for which I had one day’s notice. 

11. AER’s motion to dismiss left out two key decisions from the Southern District Court 
of New York that held “state action” did exist for a tavern regulated by the New York State 
Division of Alcoholic and Beverage Control (“ABC”). During Judge Cedarbaum’s antagonistic 
grilling of me on the “state action” issue, she didn’t know about those two decisions until I raised 
them. A reasonable inference is that the Judge didn’t know about the two decisions because 
AER’s motion left them out. 

12. Attorney Donovan creates a false impression with the best of them in her Declaration 
at 3. She claims Judge Cedarbaum “simply asked questions” of me about “state action”. Not 
so, the judge consistently interrupted my answers with manifest animosity the likes of which I 
had never witness in any court before. 
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13. Attorney Donovan down plays the importance of Judge Cedarbaum’s decisions at the 
October 3 ld Scheduling Conference. (Donovan Declaration ]|]| 5, 6). When the Complaint was 
filed, the status of the case was a putative class action in which I, as an attorney, could file 
motions and take other actions on behalf of the class, which is the law. Now, however, as the 
result of Judge Cedarbaum’s refusal to appoint me interim counsel for the class and her refusal to 
make a decision on class certification, the case is as the Judge said, “pro se”. The Judge can 
later make a decision on class certification, but that’s assuming there is a “later”. Judge 
Cedarbaum repeatedly questioned the defendants as to why they hadn’t moved earlier to dismiss 
the action and remarked she couldn’t understand their delay. A clear indication as to where this 
case and the rights of thousands of men are going—under the stiletto heel of preferential 
treatment for females. 

14. The crucial part of the Judge’s decisions is their impact. Had Judge Cedarbaum 
decided to first make a decision on class certification, as I requested, a decision for certification 
would have put pressure on the defendants to settle by halting their invidious discrimination 
against men. Any settlement would not have required the defendants to pay money to the class 
of men, nor any attorney’s fees to me. A settlement would simply have put a stop to guys 
economically subsidizing feminine desires to party at certain night clubs. The ladies would then 
have to pay as much as men do to enter a club—sounds fair to me. On the other hand, had the 
Judge decided against certification, it would not have gone down well with the public because it 
would have ruled against thousands of men whose civil rights were being violated. It would also 
have given me a chance, not a certainty, just a chance, to have the U.S. Court of Appeals for the 
Second Circuit review her denial of class certification. By putting off any decision on class 
certification, the Judge reduced the case to one lone individual male fighting for his rights. A 


6 



7 


dismissal against one guy is not going to cause any ripples in this society. More importantly, it 
will send a message, along with Donovan’s efforts to chill the free speech of men, that anyone 
wanting to bring a similar class action should forget it. Even if he has the time and energy, he’ll 
be castigated for exercising his rights under the U.S. Constitution only to end in the street with 
the courthouse doors slammed in his face. 

15. In the majority of civil rights cases, the class certification decision is made before 
any decision on motions to dismiss. The Second Circuit has urged the district courts to make the 
class certification “as soon as practicable after the commencement of [the] action.” Henry v. 
Gross , 803 F.2d 757, 769 (1986)(Court’s emphasis). And the Seventh Circuit discourages pre¬ 
certification motions to dismiss. Koch v. Stanard , 962 F.2d 605, 607 (1992). 

16. Attorney Donovan keeps raising state action as a jurisdictional requirement that must 
be decided first—it is not. (Donovan Declaration ^ 3, 6, 8, 10). Personal jurisdiction exists 
because the parties live or do business in New York State, and subject matter jurisdiction exists 
because the question to be resolved is a federal question. The Judge’s questioning did not focus 
on these jurisdictional issues but the 14 th Amendment’s Equal Protection clause, which has two 
requirements: “state action” and invidious discrimination. Those are substantive questions not 
jurisdictional. Attorney Donovan initially defends the Judge’s grilling me on these issues at the 
conference on the grounds that they were substantive. She considers the issues substantive in ]f 2 
of her Declaration because it serves the argument she makes there, but in later paragraphs, she 
claims the “state action” issue is procedural because it serves her arguments in those paragraphs. 
Apparently attorney Donovan believes she can have her way regardless of the inconsistency of 
her reasoning. I’ll go with the reasoning of the U.S. Supreme Court that the 14 th Amendment 
embodies and extends to all individuals substantive protections from “state action”. Jett v. 
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Dallas Independent School District , 491 U.S. 701, 731, 109 S. Ct. 2702, 2720, 105 L.Ed.2d 598, 
624 (1989). 

17. Attorney Donovan prevaricates when she claims the conference focused solely on the 
“state action” issue. (Donovan Declaration ]f 10). The judge brought up the invidious 
discrimination issue a number of times. The Judge even focused on the details of exactly how 
much more guys were charged to enter a club than ladies and raised the unpopularity of the 
lawsuit in connection with discrimination. 

18. Attorney Donovan makes an intentionally false statement when she says that the 
accusation against the Judge is for being “sexually biased or prejudiced against men ....” 
(Donovan Declaration 10 (emphasis added)). The allegations in the motion to disqualify are of 
the Judge’s “appearance of sexual bias, sexual prejudice, and partiality against the class of men, 
including the named plaintiff,” (Den Hollander Law Memorandum p. 1 (emphasis added)) and 
that the October 3 ld conference “create[d] the appearance that Judge Cedarbaum, whether true 
or not, is biased and prejudiced against men and creates a perception that she is not impartial in 
these proceedings,” (Den Hollander Initial Affirmation ]J 14 (emphasis added)). 

19. Defense counsel Donovan claims that the disdainful disregard and animosity 
exhibited by the Judge towards me by consistently cutting off my answers, pointing out the 
unpopularity of the lawsuit, and at one point mockingly calling into questions my professional 
credentials demonstrated no “animus, antagonism or disdain” toward the class of men. 

(Donovan Declaration ]} 8). Attorney Donovan conveniently forgets that I was standing there not 
just as a man but as the putative representative of thousands of men. And, let’s be frank, does 
anyone expect a defense lawyer not to spin what occurs in court or elsewhere. 
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20. Attorney Donovan blissfully ignores that this is a suit to vindicate the rights of men, 
that all the plaintiffs are men, and that I am standing in their stead. When the Court exhibits 
palpable antagonism toward me, it is doing the same toward the thousands of guys who continue 
to be charged more than females at night clubs in violation of the 14 th Amendment. When the 
antagonism within the courtroom as shown by the Judge’s repeated interruptions, the 
professional insult, the remark about the unpopularity of the case, the arguing on behalf of a 
defendant’s motion that was filed five days earlier, the moving up of the originally scheduled 
conference to just five days after the filing to that defendant’s motion, and the delaying, perhaps 
forever, a decision on class certification in a civil rights case are all combined with the reality 
beyond the courthouse walls that (1) this suit would cost females lots of money by ending the 
male subsidization of ladies to party in nightclubs and (2) the past 40 years of institutions in 
America giving females preferential treatment at the expense of the rights of men, it adds up to at 
least an appearance of sexual bias, sexual prejudice and partiality toward the male plaintiffs. 

21. Defendant Sol also filed an answering declaration but it wasn’t filed until 5:52 PM 
on the Wednesday before the return date of Thursday, November 1, 2007. According to Judge 
Cedarbaum’s rule, 3. Motions C. , the declaration should have been filed by 12 noon. Since the 
declaration was not timely filed, I have not addressed it in this affirmation. 

Dated: New York, NY /S/ 

October 28, 2007 _ 

Roy Den Hollander (RDH 1957) 

545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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PRELIMINARY STATEMENT 1 

Defense counsel for Lotus, Deborah Swindells Donovan, makes a number of self-serving 
misrepresentations in her Preliminary Statement at pp. 1 & 2 of her law memorandum: 

• The motion to disqualify is not for the Judge being “biased against men” (Donovan 
Memorandum p. 2), but for “the appearance of sexual bias, sexual prejudice, and 
partiality against the putative class of men on whose behalf this class action was filed and 
the male named plaintiff.” (Den Hollander Notice of Motion). 

• State action is not a jurisdictional issue. It is rather a “matter of substantive 
constitutional law....” Lugar v. Edmondson Oil Co. , 457 U.S. 922, 936, 102 S. Ct. 2744, 
2753, 73 L. Ed. 2d 482, 495 (1982)(emphasis added). 

• There is no case law in the Second Circuit on all fours with this case that finds no state 
action. There are, however, two decisions from this Court that do find in a virtually 
identical situation state action as a result of the nexus of connections between the New 
York State Division of Alcoholic and Beverage Control (“ABC”) and a facility selling 
alcohol for consumption on the premises. Seidenberg v. McSorleys’ Old Ale House. Inc.. 
317 F. Supp. 593 (1970)(Mansfield, J. granted plaintiffs’ motion for summary judgment); 
Seidenberg v. McSorleys’ Old Ale House, Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. 
denied defendant’s motion for a Rule 12(b)(6) dismissal). 

• A.E.R. Lounge’s (“AER”) motion to dismiss on the substantive issue of state action was 
not argued by AER, it was argued by the Judge, which is an indication of partiality. 

• This action started out as a putative class action, and the AER motion to dismiss was set 
for argument on October 25 th . As a result of the Judge’s decisions at the October 3 rd 

1 The sections in this reply memorandum of law are organized to correspond to the sections in Lotus’ opposition law 
memorandum for easy reference by the Court. 




2 


conference, the case is now pro se and apparently no oral argument will be had. (See 
Den Hollander Reply Affirmation ]J]| 13 -15.) If a judge finds a party’s conduct in court 
objectionable, her options are sanctions or contempt—not crippling a civil rights case 
through procedural rules as attorney Donovan clearly believes is proper. 

• Had I acted as attorney Donovan claims, then the Judge would have surely sanctioned 
me, held me in contempt or issued a stern warning to cease—she did not. 

• The Judge’s knowledge of legal authority did not contradict my legal position because 
the knowledge, apparently based mainly on the AER law memorandum, was incomplete 
in failing to cite the McSorleys’ decisions, and in accurate in failing to recognize a key 
distinction between this case and the one cited by the Judge: Moose Lodge No. 107 v. 
Irvis , 407 U.S. 163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1965). Moose Lodge was a private 
club that served alcohol. The defendants in this case are public accommodations. 
Contrary to attorney Donovan’s views, an attorney has every right and indeed a duty, 

especially in a civil rights case, to do all he can to find a judge that does not appear biased, 
prejudiced or partial against the Constitutional rights of the attorney’s clients. 

ARGUMENT 

Attorney Donovan remains true to American feminist zealotry in her opening paragraphs 
of argument by using denigrating descriptions to characterize a class of men’s nerve to fight for 
their rights. Self-righteous feminists always criticize a guy for fighting for his rights in the hope 
that he will do what most guys do—lay down and let them drive right over his civil liberties, 
perhaps in a Mercedes Benz. Once again to correct attorney Donovan’s spinning, the motion 
does not allege bias on the part of the Judge but the appearance of such. (Den Hollander Initial 
Affirmation]! 14). 
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I. Lack of Adequate Notice 

Attorney Donovan continues her ad hominem attacks from her declaration in Part I of her 
argument, along with her wrong-headedness about state action being a mere jurisdictional issue 
that a federal court has to decide before exercising its power over a case. Personal and subject 
matter jurisdiction have given the Court authority to decide the rights and duties of the parties. If 
the Judge thought that she didn’t have jurisdiction over this case, she would not have set a 
schedule for dispositive motions; she would have thrown the case out. Attorney Donovan also 
mistakenly claims the Complaint in this action is against “private nightclubs.” The defendants 
are not “private clubs” as used in Moose Lodge No. 107 v. Irvis, 407 U.S. at 175, but public 
accommodations. (Complaint K 4). 

Attorney Donovan, however, is correct that judges at the initial conference are free to 
explore the merits of a case and probably often do. But how often do they take a motion to 
dismiss by one party that had weeks to research authorities and prepare its arguments and use 
that preparation against a plaintiff-attorney who had inadequate notice in a civil rights class 
action—probably next to never. Attorney Donovan cites to Nichols v. Alley , 71 F.3d 347 (10 th 
Cir. 1995), for “expressly” (Donovan Memorandum p. 4) holding that the Judge’s arguing on 
behalf of defendant AER does not call for recusal. That is not what Nichols holds. The Second 
Circuit stated “cases within 455(a) are extremely fact driven ‘and must be judged on [their] 
unique facts and circumstances more than by comparison to situations considered in prior 
jurisprudence.” Nichols at 351 (quoting U.S. v. Jordan, 49 F.3d 152, 157 (5 th Cir. 1995)). 

Among factors that do not call for recusal are “[rjumor, speculation, beliefs, conclusions, 
innuendo, suspicion, opinion, and similar non-factual matters; ... mere familiarity with the 
defendant(s), or the type of charge, or kind of defense presented.” Nichols at 351. But those 
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factors are not a factual description of what took place at the October 3 rd conference. (Den 
Hollander Initial Affirmation 5 — 14 and Reply Affirmation 10, 11). While citing Nichols . 
Attorney Donovan is actually ignoring the case’s holding by failing to take into account the facts 
and circumstances of the October 3 ld conference. 

One telltale sign that the Judge was advocating AER’s position on the state action 
question was that during the antagonistic grilling over that issue she failed, as did AER’s motion, 
to cite the two McSorleys’ decisions from the same court in which she sits that had found state 
action in a virtually identical situation. The only difference in the McSorleys’ case was that 
females, not male, were being discriminated against by a bar regulated by the ABC. Under the 
law, that difference on the issue of state action is irrelevant, however, attorney Donovan appears 
to find it crucial in claiming state action does not exist in this case. 

Attorney Donovan also misunderstands the issue of adequate notice. It’s not whether a 
party gets to argue, has enough time to argue, but whether the party was given adequate notice. 
Adequate notice includes alerting a party as to the issues that he will have to argue. One result of 
my not receiving adequate notice was that during the conference the Judge insulted me in a 
mocking fashion by calling into question whether I was a lawyer at all; apparently for not being 
fully prepared to argue against a motion to dismiss that was filed five days earlier, and wasn’t 
suppose to be argued until three weeks later. So at that conference, I was being grilled and 
insulted over a motion to dismiss, and even had the Court warned me that I would be arguing 
against AER’s motion, I would have had only one day’s notice. That’s not adequate notice under 
the Constitution’s due process clause. 

I will have the opportunity to submit a written opposition to defendants’ motions to 
dismiss, but the crucial procedural decisions have already been made against the putative class 
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plaintiffs at a conference that lacked adequate notice. Failure to provide adequate notice and the 
other conduct described by the plaintiff-attorney in his initial affirmation create to the rational 
mind, to the reasonable person, an appearance of bias and partiality against the putative class of 
men. 

II. Appearance of Sexual Bias, Sexual Prejudice, and Partiality 

The October 3 ld conference lasted around 40 minutes and spanned a number issues but 
none, as misrepresented by attorney Donovan, dealt with jurisdiction—neither personal nor 
subject matter. (Donovan Memorandum p. 6). 

Contrary to attorney Donovan, the Judge did not request that I send her the two 
McSorleys’ decisions that contradicted the Court and defendant AER’s position on state action. 
(Donovan Memorandum p. 6). When I first raised the McSorleys’ decisions, I volunteered the 
citations, but the Judge declined to take them. After I told the basic facts in McSorleys’ . the 
Judge then requested the cite to only the decision that granted summary judgment for the two 
female plaintiffs when the Court found state action by a bar that sexually discriminated against 
females. I verbally gave her the citation. The Judge did not request I send her the two 
McSorleys’ decisions. Rather, I requested pennission to supplement some answers for which I 
did not have the information at my finger tips because of the lack of adequate notice. 

Attorney Donovan claims that I repeatedly interrupted the Judge and raised my voice to 
her. (Donovan Memorandum p. 6). If that were true, Judge Cedarbaum, a reputed no-nonsense 
judge, would surely have sanctioned me or at least threaten me with contempt. Neither of those 
happened. 

Attorney Donovan argues that even had the events at the conference occurred as I said in 
my initial affirmation, there is no basis for recusal. That’s not what the U.S. Supreme Court says 
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in the key decision on recusal. In Liteky v. United States , 510 U.S. 540, 114 S. Ct. 1147, 127 L. 
Ed. 2d 474 (1994), the Court construed the statutory basis for recusal: 28 U.S.C. § 455, which 
attorney Donovan doesn’t even refer to in her opposition. She does, however, dismiss Liteky as 
“inapposite” because its specific fact situation isn’t identical to this case, while at the same time 
and in the same paragraph of her memorandum, she relies on Liteky to conclude the events of the 
October 3 ld conference “cannot constitute valid grounds for recusal... ,” 2 3 (Donovan 
Memorandum p. 6). She even relies on “inapposite” Liteky in another section of her law 
memorandum at p. 1: So is Liteky “inapposite” or not? According to attorney Donovan, it 
depends on whether it serves her argument or not. 

III. Recusal Is Based on All the Facts. 

Attorney Donovan argues there are no grounds for recusal based solely on the Judge not 
granting my request to decide the class certification issue first and my request to be appointed 
interim counsel. Attorney Donovan is right, but that’s not what I’m arguing. In detennining 
whether to disqualify, the courts look to see whether a reasonable person given all the facts and 
circumstances would question whether the judge was impartial. See Liljeberg v. Health Servs. 
Acquisition Corn. . 486 U.S. 847, 861, 108 S. Ct. 2194, 2203, 100 L. Ed. 2d 855, 873 
(1988)(citing with approval the 5 th Circuit decision appealed from). The motion argues that 
when all the facts and circumstances are taken together and reasonable inferences made, there 
exists the appearance of partiality. 

Attorney Donovan claims the motion alleges the Judge “somehow demean[ed] the 
lawsuit.” (Donovan Memorandum p. 7). Those are attorney Donovan’s words—not mine. 

None of my papers use the word “demean” other than this paragraph. She pulls the same tactic 


2 Attorney Donovan got her cite wrong on Liteky . it’s 510 U.S. at 556. 

3 Once again the correct cite to Liteky is 510 U.S. at 550. 
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with the word “conspiracy”, which she uses in her opposition papers. Once again, that’s her 
word—not mine. (Donovan Declaration ]f 4, Donovan Memorandum p. 7). Of course, it’s 
always easier for an attorney to make an argument if an opponent says what the attorney wants, 
but to start putting words in my mouth just isn’t fair. My motion is for recusal—not conspiracy. 
Conspiracy requires an agreement between two parties. There are no allegations that the Judge 
and any of the defendants entered into an agreement to thwart this case. The allegations are for 
the appearance at the October 3 ld conference of sexual bias, sexual prejudice and partiality 
against the putative class of men. 

Attorney Donovan also misrepresents federal court practice and the law by claiming that 
the issue of state action is a jurisdictional issue that must be decided first before appointing class 
counsel or certifying a class. (Donovan Memorandum pp. 7, 8). In Henry v. Gross , 803 F.2d 
757 (2d. Cir. 1986), the lower court, Southern District of New York, had delayed in making a 
decision on class certification that resulted in confusion over the nature of the case and made the 
Second Circuit’s decision on appeal more difficult. Id. at 169. The Second Circuit urged “the 
district courts in cases such as this to heed the direction of Rule 23(c)(1) and make the class 
certification “as soon as practicable after the commencement of [the] action’”. Id at 769 
(emphasis added by the Court). Attorney Donovan’s position also contradicts the practice in 
cases in which a class was certified and class counsel appointed before any decision on state 
action. E.g. Blum v. Yaretsky . 457 U.S. 991, 102 S. Ct. 2777, 73 L. Ed. 2d 534 (1982). 

Defense counsel Donovan wrongly claims that “[a]s a matter of law” this case is a pro se 
action not a class action. (Donovan Memorandum p. 7). She gives no cites for that proposition, 
so here’s a couple that hold just the opposite: See e.g. Kahan v. Rosentiel , 424 F.2d 161 (3 rd Cir. 
1970); Gaddis v. Wyman , 304 F. Supp. 713 (S.D.N.Y. 1969). The Third Circuit stated, “The 
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determination whether there is a proper class does not depend on the existence of a cause of 
action,” and “a suit brought as a class action should be treated as such for purposes of dismissal 
or compromise, until there is a full detennination the class is not proper.” Kahan at 169 (citing 
to Gaddis at 715). No such determination was made at the October 3 conference. 

IV. Appearance of Sexual Bias, Sexual Prejudice and Partiality 

Defense counsel Donovan continues her self-righteous spinning by claiming the motion 
for recusal alleges “the Judge is sexually biased or prejudiced against men.” (Donovan 
Memorandum p. 8). Once again, the motion alleges “the appearance of sexual bias, sexual 
prejudice, and partiality against the putative class of men on whose behalf this class action was 
filed and the male named plaintiff.” (Den Hollander Notice of Motion (emphasis added)). Even 
my initial affirmation states that the events at the October 3 ld conference “creates the 
appearance that Judge Cedarbaum, whether true or not, is biased and prejudiced against men 
and creates a perception that she is not impartial in these proceedings.” (Den Hollander Initial 
Affirmation^ 14 (emphasis added)). 

In another of attorney Donovan’s many misrepresentations, she claims the conference 
focused “solely on the jurisdictional question [state action], not the substance of whether ‘Ladies 
Nights’ discriminate against men.” (Donovan Memorandum p. 8). That’s false and probably 
intentionally so. The Judge raised the invidious discrimination issue a couple of times as to what 
acts specifically constituted discrimination by the defendants against the putative class of men. 

At first, the Judge referred to the discrimination issue as females being able to buy drinks for less 
than guys, but I responded that it was the defendants charging guys more for admission than 
females. The Judge revisited the discrimination issue later on during the conference by asking 
exactly how much more guys were charged compared to females. 
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Attorney Donovan’s contention is pure delusion that the issue of discrimination against 
men was not discussed at the conference, did not lead to the Judge’s remark about the unpopular 
nature of the case, did not lead to the Judge’s mocking insult of my professional credentials, was 
not an issue over which I was repeatedly interrupted when trying to answer the Judge’s 
questions, or was not a topic during which palpable animus was demonstrated. 

The use of the illegally obtained essays in attorney Donovan’s Exhibit A in order to win a 
denial of the recusal motion raises issues of (1) her attempting to use the government—as in state 
action—to punish the exercise of free speech by a man, (2) her apparent involvement in cyber 
crime by obtaining the essays over the internet from a computer not accessible to the public, and 
(3) her, perhaps, violation of copyright law by publishing the essays without permission. These 
matters, however, will be addressed later in this proceeding and elsewhere, but for the purpose of 
this motion, they are as irrelevant as attorney Donovan’s client, Lulu’s LLC or Lotus, repeated 
failure to pay its New York State taxes. Three times in two years, the State of New York was 
required to expend taxpayers’ money to issue tax warrants in order to collect taxes owed by 
Donovan’s client: July 20, 2004 for $48, 613, July 21, 2004 for $46,590, and November 3, 2006 
for $81, 817. 4 (Den Hollander Reply Affirmation, Exhibit B) . 

Attorney Donovan uses the illegally obtained essays as though she were working for 
Ministry of Love in Orwell’s 1984 and prosecuting me for a “thought-crime”, a “speech-crime” 
for criticizing feminists’ zealots and their dogma. She is attempting to win the day in court 
because I do not subscribe to the ideology of self-righteous feminists like her, but choose to think 
as I will, believe as I reason, and say as I understand. To her and her zealot cohorts, this is 


4 According to State records, the first two tax warrants have been satisfied. 
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sacrilegious of their political correctionalist beliefs that they hold as true over all others. To the 
Founding Fathers—it’s liberty. 

CONCLUSION 

The plaintiff-attorney on behalf of the putative class of thousands of everyday guys being 
discriminated against by the defendant nightclubs, requests the Court grant the motion for recusal 
for not the least of reasons that “[i]t is the daily; it is the small; it is the cumulative injuries of 
little people that we are here to protect ....” -Judge Learned Hand. 


Dated: New York, NY 
October 28, 2007 


/S/ 


Roy Den Hollander (RDH 1957) 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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PRELIMINARY STATEMENT 

The Plaintiffs Complaint should be dismissed for failure to state a claim upon which 
relief can be granted because plaintiff has failed to allege any facts that would support a finding 
of state action on the part of the defendants, which finding is necessary to a discrimination claim 
brought under 42 U.S.C. § 1983. Plaintiff alleges only that defendant nightclubs, including 
defendant AER Lounge, LLC (“AER”), (1) regularly sponsor within their nightclubs what are 
commonly referred to as “Ladies’ Night” events, and (2) hold a liquor license from the State of 
New York 

Plainti ff makes no factual allegation that would support a finding that defendant AER, or 
any of the other defendants, was acting as an agent of the State of New York in holding a 
“Ladies’ Night” event. Plaintiff relies solely upon the fact that defendant AER is licensed by the 
State of New York to sell alcohol to its customers. However, federal courts, including the 
United States Supreme Court, have definitively held that the holding of a license from a state 
agency alone, is not sufficient to support liability against a private party for discrimination under 
42 U.S.C. § 1983. 

STANDARD OF REVIEW 

On a motion to dismiss pursuant to 12(b)(6) of the Fed. R. Civ. P., the Court must accept 
as true the factual allegations in the complaint and draw all reasonable inferences in favor of the 
pleader. Leathennan v. Tarrant Cnty. Narcotics & Coordination Unit , 507 U.S. 163, 165 (1993); 
Mills v. Polar Molecular Coro. 12 F.3d 1170, 1174 (2d Cir. 1993). Dismissal is proper only 
when "it appears beyond doubt that the plaintiff can prove no set of facts in support of his claims 
which would entitle him to relief." Conley v. Gibson , 355 U.S. 41, 45-46 (157); Cohen v. 
Koenig , 25 F.3d 1168, 1172 (2d Cir. 1994). The issue that must be determined by the Court 

1 
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reviewing a motion to dismiss "is not whether a Plaintiff will ultimately prevail but whether the 
claimant is entitled to offer evidence to support the claims." Scheuer v. Rhodes . 416 U.S. 232, 
236 (1974). 


LEGAL ARGUMENT 


The Plaintiffs complaint and the factual allegations contained therein are insufficient as a 
matter of law to state a claim for discrimination against defendant AER, a privately owned 
company which operates a nightclub. The allegations contained in the Complaint — assuming 
for purposes of this motion only that they are all true — do not support a claim that defendant 
AER is acting under color of state law in sponsoring ‘Ladies’ Night’ events. Plaintiff relies 
solely upon the fact that defendant AER, and the other defendants, are licensed by the State of 
New York to sell liquor to their customers and that they do so during the Ladies Night events. 
This allegation is insufficient as a matter of law to support a claim of discriminatory state action 
on the part of a private party. 

To maintain a cause of action under 42 U.S.C. § 19S3, a plaintiff must establish 
that he suffered a violation of a constitutional right and that the violation was 
committed under color of state law. 42 U.S.C. 1983. Private conduct qualifies as 
state action when ‘the state has so far insinuated itself into a position of 
interdependence with [the private party-defendant] that it must be recognized as a 
joint participant in the challenged activity, Burton v. Wilmington Parking Auth., 

365 U.S. 715, 725 (1961), or when ‘there is a sufficiently close nexus between the 
State and the challenged action’ that the private party’s action ‘maybe fairly 
treated as that of the State itself,’ Jackson v. Metropolitan Edison Co. , 419 U.S. 

345,351 (1974). 

Hadges v. Yonkers Racing Com. , 918 F.2d 1079, 1081 (2d Cir. 1990). 

In Iiadges , the Second Circuit affirmed the District Court’s ruling that a state-licensed 
racetrack cannot be deemed a state actor for purposes of section 1983 simply because it holds a 
license from the State of New York. Id. at 1084. In the instant case, the plaintiff makes no 
allegation - nor could he - that the State of New York is a ‘joint participant’ or that there is a 
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sufficiently close nexus between the State and defendant AER’s ‘Ladies Night’ events, simply 
because the defendant holds a liquor license from the State. 

Indeed, the State is substantially more involved in the operation of a racetrack than it is in 
the operation of a nightclub. In Hadges , the State collected a tax on the admission price paid at 
the door by patrons; it retained the exclusive power to license all of the personnel who worked 
and/or competed at the track from vendors to veterinarians; it supervised the gambling activities, 
including all of the financial aspects of the gambling; and it collected substantial revenues from 
the track and gave the track tax credits. Id- at 1081-82. In addition, in Hadges the Court 
assumed for purposes of argument that the Yonkers Racetrack did have a monopoly on harness 
racing in the New York metropolitan area as alleged by the plaintiff. Id. at 1084. 

Despite the State’s extensive oversight and involvement in the racetrack’s activities and 
the fact that the track maintained a monopoly at that time over the harness racing industry in the 
metropolitan area, the Court in Hadges still determined that the State had no ‘symbiotic 
relationship’ with the track and could not be said to be acting jointly, or to have a ‘close nexus,’ 
with the track in connection with the track’s determination that the plaintiff would no longer be 
pennitted to participate there in racing activities. Id- at 1082-84. This was because (1) Yonkers 
Raceway was purchased and is maintained by private, not public, dollars, (2) the State lacked a 
direct financial stake in the business, and (3) the State’s officers were not involved in the track’s 
private decision to not permit the plaintiff to continue competing and working there. Id. 

In the instant case, plaintiff has not alleged any facts that would support a finding of a 
symbiotic relationship or close nexus between the State and defendant AER’s ‘Ladies Night’ 
events. He simply relies upon the fact that the State issues a liquor license to AER. This clearly 
is insufficient to state a claim upon which relief can be granted. Indeed, in Comiskev v. JFTJ 
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Coro, d/b/a Tods Bar & Grill . 989 F.2d 1007, 1011 (S l!i Cir. 1993), the Court of Appeals 
addressed the specific factual issue raised in this case. The Court there held that a bar can not be 
held liable under section 1983 simply for holding “Ladies Night” events that favor women over 
men as patrons, while at the same time serving liquor pursuant to a state liquor license. ]d. This 
is because holding a liquor license from a state agency does not, by itself, provide a sufficient 
nexus between the bar and the State to equate the bar’s actions with “state action.” Id. at 1011. 

“In order to recover on a § 1983 claim, a plaintiff must prove two essential elements: (1) 
[that] the conduct complained of was committed by a person acting under color of state law; and 
(2) [that] this conduct deprived a person of rights, privileges, or immunities secured by the 
Constitution or laws of the United States.” Ich at 1010-11. The test for determining whether or 
not a private party’s conduct was “under color of state law” is “whether the private citizen’s 
actions can be ‘fairly attributable to the State.”” Id. at 1010 (quoting Lugar v. Edmondson Oil 
Co., 457U.S. 922, 937 (1981)). 

In Lugar , the Supreme Court summarized a two-part definition of the phrase 
“fairly attributable to the State.” [citation omitted] First, the deprivation must be 
caused by the exercise of some right or privilege created by the State or by a rule 
of conduct imposed by the State or by a person for whom the State is responsible. 

Second, the party charged with the deprivation must be a person who may fairly 
be said to be a state actor. For example, a state actor could be a state official or a 
private party who has acted together with or has obtained significant aid from 
state officials. Id, 

In the instant case, plaintiff makes no allegation - nor could he - that the defendants have acted 
together with the State or that they have obtained significant aid from the State in connection 
with their allegedly discriminatory Ladies’ Night events. Thus, assuming for purposes of this 
motion only that the ‘Ladies Night’ events are discriminatory against men, defendant AER’s 
‘Ladies Night’ events do not violate plaintiffs constitutional rights because these events do not 
constitute state action. 
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Comiskev relied also upon the Supreme Court’s decision in Moose Lodge No. 107 v. 
Irvis, 407 U.S. 163, 171 (1971), which held that an all-white private club could not be held liable 
under section 1983 for refusing to admit a man based upon his race because the private club’s 
actions do not equate with state action simply because the club holds a license from the state to 
sell liquor. In Hadges , the Second Circuit likewise relied upon Moose Lodge for the proposition 
that the “symbiotic relationship test [is] not satisfied where [the] site of the challenged action [is] 
owned by a private party.” Hadges , 918 F.2d at 1082. Thus, it has been clearly and definitively 
determined by the federal courts that a claim cannot be stated against a private entity under 
section 1983 simply because the private entity holds a license from the State and engages in 
allegedly discriminatory conduct. 

The Plaintiffs Complaint in this matter relies solely upon the following conclusory 

allegation to support an inference of state action: 

The defendants are nightclubs located in New York City, opened to the public, 
serve alcoholic and non-alcoholic beverages, their operations are entwined with 
the New York State Division of Alcoholic and Beverage Control and the New 
York City Consumer Affairs Department and nightclubs, along with New York 
State and the City, benefit from invidiously discriminating against the plaintiff 
class [sic]. The defendants’ promoters act as agents for the nightclub. Complaint 
at 1| 4. 

Plainti ff makes no factual allegation that could support a finding that the State of New 
York or the City of New York are “entwined” with the defendants. He makes no factual 
allegation that the State or City participated in the decision to conduct ‘Ladies Night’ 
events, or that they reaped from, or provided to, defendants any financial or other benefit 
from the ‘Ladies Night’ events. Plaintiff also makes no factual allegation that could 
support a finding that any State or City regulation or statute governing AER’s activities 
was intended either overtly or covertly to encourage discrimination against him because 
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he is a manor that the State or City played a part in establishing or enforcing the alleged 
discriminatory practice against him or against men in general. 

CONCLUSION 


For the foregoing reasons, defendant AER Lounge, LLC respectfully requests that 
the Complaint be dismissed with prejudice, costs and legal fees. 

/s/ Vanessa R. Elliott 


Vanessa R. Elliott (VE 4752) 

Counsel for Defendant AER Lounge, LLC 

Beattie Padovano, LLC 

50 Chestnut Ridge Road 

Montvaie, New Jersey 07645 

Tel: (201)573-1810 

velliott(a''beattielaw.com 
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PRELIMINARY STATEMENT 

Plaintiff comes before this Court seeking to bring the practice of holding Ladies 
Nights in nightclubs to an end. He alleges that these events discriminate against men. But 
Plaintiffs case suffers from a fatal flaw. He only can challenge this practice in federal court 
if he satisfies the “state actor” requirement of Title 42, United States Code, Section 1983. 

The defendant nightclubs, including Lotus, unquestionably are private entities that cannot be 
deemed state actors without at least a modicum of evidence to demonstrate the State of 
New York and Lotus are operating jointly in some fashion. 

But Plaintiff offers no such purported evidence in his bare-bones Complaint. On the 
contrary, Plaintiff relies solely and exclusively on the conclusory allegation that Defendants’ 
“operations are entwined with the New York State Division of Alcoholic and Beverage 
Control...and the nightclubs, along with New York State and the City benefit from invidiously 
discriminating against the [putative] class of men.’’ 

The Complaint is bereft of facts thatmight arguably demonstrate the existence of 

• r ''' ; : 1 ). ' 

state action in connection with the nightclubs' independent decisions to host Ladies Nights. 
There are no allegations that the State of New York somehow was involved in instituting 
and enforcing Ladies Nights at Lotus or any other nightclub; coerced any of the nightclubs to 
hold Ladies Nights; or designed its liquor statutes and regulations to encourage 
discrimination in the form of Ladies Nights. Lotus receives no public funding from the State, 
nor does it exercise powers traditionally performed by the State. The absence of even one 
such allegation (much less evidence to support even one such allegation) irremediably and 
irrevocably defeats Plaintiff’s bid to sue Lotus and the other nightclubs under Section 1983. 
Defendants’ motions to dismiss the Complaint, therefore, should be granted. 
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STATEMENT OF ALLEGED FACTS IN PLAINTIFF’S COMPLAINT 

Plaintiff purports to bring a class action pursuant to 42 U.S.C. § 1983. Complaint ^|2. 

The gravamen of his complaint is that Lotus (and other nightclubs) have a “practice and 

policy...that charges men more for admission that females or makes a man’s admission more 

timely or economically burdensome than for females.” Id. $5. This practice and policy 

commonly is referred to as “Ladies Nights.” Plaintiff claims Ladies Nights violate the equal 

protection clause of the Fourteenth Amendment of the United States Constitution. Id. 1J1. 

The principle allegation in the Complaint appears in Paragraph 4: 

The defendants are nightclubs located in New York City, opened to the public, serve 
alcoholic and non-alcoholic beverages, their operations are entwined with the New York 
State Division of Alcoholic and Beverage Control and the New York City Consumer 
Affairs Department, and the nightclubs, along with New York State and the City, benefit 
from invidiously discriminating against the plaintiff class. 

Plaintiff identifies the question of law, which can be decided upon this motion, as whether 
“the defendants [were] acting under color of state law when they discriminated against the class 
members?” Id. f[9(b). Such state action is a prerequisite of bringing this case in federal court 
under Section 1983. 

ARGUMENT 
POINT I 

DEFENDANT LOTUS’ MOTION TO DISMISSTHE COMPLAINTSHOULD BE GRANTED 
BECAUSE PLAINTIFF FAILS TO STATE ANY CAUSE OF ACTION 

A claim may be dismissed on motion of party where the claim fails to state a valid cause 
of action. Federal Rule of Civil Procedure 12(b)(6). Such a motion should be granted if “it is 
clear that no relief could be granted under any set of facts that could be proved consistent with 
the allegations.” H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 249-50 (1989)(internal 
quotation marks and citation omitted). Although on a Motion To Dismiss, the well-pleaded 


2 
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allegations in the Complaint are to be taken as true ( Grandon v. Merrill Lynch & Co., 147 F.3d 
184, 188 (2d Cir. 1998), Plaintiff cannot evade dismissal of his Amended Complaint simply by 
pleading “conclusory allegations or legal conclusions masquerading as factual conclusions.” 
Agron v. Dunham & Assoc., No. 02 Civ. 11171 (LAP), 2004 WL 691682, * 2 (S.D.N.Y. March 
31,2004) (Exhibit I). 1 

Rather, Plaintiff must provide concrete facts to establish each and every element of his 
claim in order to “justify dragging a defendant past the pleading threshold.” DM Research, Inc. 
v. College of Amer. Pathologists, 170 F.3d 53, 55 (1 st Cir. 1999)(citations omitted). Here, 
Plaintiff should not be permitted to drag Lotus into a costly litigation because Plaintiff’s 
Complaint improperly is based upon Section 1983. Id.] Complaint2. 

Plaintiff fails to acknowledge in his Complaint that Lotus is a private nightclub. Plaintiff 
therefore unsuccessfully tries to create state action where none exists, by asserting, in an 
entirely conclusory fashion, that Section 1,98,3 applies to his lawsuit, because of “the 
entwinement [of Lotus’ operations] with ... the New York State Division of Alcoholic and 
Beverage Control (“ABC”) and the New York City Consumer Affairs Department.” Id. U 4. 

This latter regulation by Consumer Affairs cannot establish a cognizable cause of action. 
On the contrary, it is absurd on its face as virtually all private businesses in the City are subject 
to oversight by Consumer Affairs. This certainly is insufficient to make out state action, which 
precludes federal jurisdiction under Section 1983. 

Indeed, Lotus has been able to find only one case that even mentions Plaintiffs 
Consumer Affairs theory: Doug Grant, Inc. v. Greate Bay Casino Corp., 232 F.3d 173 (3d Cir. 
2000). That court, in the context of the regulation of a private casino, declined to hold that New 
Jersey’s Consumer Fraud Act could create state action for purposes of Section 1983. 

1 A copy of this unreported decision is attached as an exhibit to the Declaration of Deborah Swindells 
Donovan, dated November 7, 2007 and submitted in support of this Motion To Dismiss. 
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Accordingly, Lotus will not address this hypothetical “state action” in its initial brief requesting 
dismissal of Plaintiffs Complaint 

Instead, Lotus will concentrate on the failure of liquor licensing and regulation of Lotus by 
the ABC to establish state action, thereby warranting dismissal, despite Plaintiffs claims to the 
contrary. Plaintiff focuses solely on the fact that Lotus is open to the public, serves alcohol, and 
therefore, is “entwine[d] with the New Yak State Division of Alcoholic and Beverage Control." 
Complaint U 4. Numerous cases, howevef, including some decided in the Supreme Court and 
the United States Court of Appeals for the Second Circuit, hold to the contrary. Such liquor 
regulation is insufficient as a matter of law to confer Section 1983 jurisdiction on federal courts, 
as explained below. Consequently, Plaintiffs Complaint cannot survive this Motion to Dismiss 
because there are no other factual allegations that conceivably could bestow Section 1983 
jurisdiction on this Court. Without that, this Court cannot entertain Plaintiffs Complaint, 
warranting immediate dismissal. 


POINT II 

LOTUS IS A PRIVATELY OWNED AND OPERATED NIGHTCLUB WHICH DOES NOT 
OPERATE UNDER COLOR OF STATE LAW, ELIMINATING ANY POSSIBLE BASIS FOR 
SUIT IN FEDERAL COURT UNDER SECTION 1983 

The statute upon which Plaintiff seeks to rely, Title 42, United States Code, §1983, 2 
requires state action or it does not apply. Leeds v. Mettz, 85 F.3d 51,54 (2d Cir. 1996). Lotus’ 
conduct must have taken place “under the color of state law” or Plaintiffs lawsuit cannot avoid 
dismissal. Id. at 53; see also Hadges v. Yonkers Racing Corp., 918 F.2d 1079, 1081 (1990). 

The Supreme Court consistently has ruled that the Fourteenth Amendment prohibits 
discriminatory State conduct, but “erects no shield against merely private conduct, however 


2 Section 1983, in relevant part, provides: “Every person who, under color of any statute...[or] regulation of 
any State subjects or causes to be subjected, any citizen of the United States...to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in 
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discriminatory or wrongful.” Blumv. Yaretsky, 457 U.S. 991,1004-05 (1982). The analysis of 
Plaintiffs case, therefore, begins with whether there is state action involved in private nightclubs 
having Ladies Nights at their establishments. If not, Plaintiffs case must be summarily 
dismissed. Here, there is no state action and Plaintiff cannot maintain avalid cause of action 
under Section 1983. 

While Plaintiff would have the Court believe otherwise, state action cannot be based 
solely upon the existence of extensive regulation by the State of a private business. Id. at 1004. 
Rather, state action can be found only where a private party is heavily regulated by the State 
and has some other close relationship with the private business. Only under those 
circumstances, as outlined below, can a private party’s alleged engagement in behavior 
prohibited by the Fourteenth Amendment be challenged under Section 1983. This is not such a 
case. .... 

First, the necessary state action exists where “there is a sufficiently close nexus between 
the State and the challenged action of the regulated entity so that the action of the later may be 
fairly treated as that of the State itself. ...The purpose of this requirement is to assure that 
constitutional standards are invoked only when it can be said that the State is responsible for 
the specific conduct of which the plaintiff complains.” Id. (citation and internal quotation marks 
omitted)(emphasis in original). Surely it cannot credibly be argued that the State, in the form of 
the ABC, is responsible for Ladies Nights held at Lotus. * 3 

Second, while the circumstances vary, the Supreme Court’s “precedents indicate that a 
State normally can be held responsible for a private decision only when it has exercised 
coercive power or has provided such significant encouragement, either overt or covert, that the 
choice in law must be deemed to be that of the State.” Id.; see also Leeds v. Meltz, 85 F.3d at 


an action at law....” 

3 Promoters who perform services on behalf of Lotus determine whether Ladies Nights will be held there. 
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54. Critically, “[m]ere approval of or acquiescence in the initiatives of a private party is not 
sufficient to justify holding the State responsible for those initiatives under the terms of the 
Fourteenth Amendment.” Blumv. Yaretsky, 475 U.S. at 1004-05. Yet Plaintiff has not pleaded, 
nor could he plead, any facts to demonstrate either that the ABC coerced Lotus, or significantly 
encouraged Lotus, to host Ladies Nights. At most, he accuses the State of acquiescing in 
Ladies Nights, which the Supreme Court explicitly has ruled insufficient on its face to confer 
Section 1983 jurisdiction. 

Third, there may be sufficient state action to sustain a Section 1983 case where “the 
government so far insinuated itself into a position of interdependence with [the entity] that it was 
a joint participant in the enterprise.” Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 
(1974). Again, the Complaint is devoid of factual support for the proposition that the State of 
New York is a joint participant in operating Lotus and/or offering Ladies Nights. 

Finally, state action may be found where a private business “has exercised powers that 
are traditionally the exclusive prerogative of the State.” Blum v. Yaretsky, 475 U.S. at 1005. 
Lotus operates a nightclub. That hardly can be characterized as a function traditionally 
exercised by the State. Accordingly, Plaintiff has absolutely no basis upon which to manufacture 
state action that would allow him to invoke Section 1983 in this case, which warrants immediate 
dismissal of the Complaint in its entirety. 

POINT III 

ACCORDING TO THE UNITED STATES SUPREME COURT, EXTENSIVE REGULATION 
ALONE DOES NOT CONVERT A PRIVATE PARTY. LIKE LOTUS, INTO A STATE ACTO R 

Plaintiff does not dispute that Lotus is a private business and is not directly a state actor 
of any kind. Rather, he unsuccessfully seeks to obtain federal jurisdiction by pointing to the 
significant regulation of Lotus, as a nightclub serving alcohol, by the ABC in an unavailing effort 
to fall within the limited provisions of Section 1983. This principal, applied in the context of liquor 




Case 1:07-cv-05873-MGC Document 37 Filed 11/07/07 Page 11 of 18 


licensing and regulation, first was rejected in Moose Lodge No. 107 v. irvis, 407 U.S. 163, 173 
(1972). There, the Supreme Court first explained that it never had held that discrimination by a 
private party violated the Equal Protection Clause of the Fourteenth Amendment of the 
Constitution merely because that private party receives benefits from the State or is regulated by 
the State. 

instead, the Supreme Court had held, prior to Moose Lodge, that "where the impetus for 
the discrimination is private, the State must have significantly involved itself with invidious 
discrimination ... in order for the discriminatory action to fall within the ambit of the constitutional 
prohibition." Id. Although the Moose Lodge case involved a private club with private members 
and not a privately held business open to the public, it nonetheless set forth the principle that 
Pennsylvania’s liquor regulations were not “intended either overtly or covertly to encourage 
discrimination.” Id. Nor did Pennsylvania law discriminate against individuals in protected 
categories with respect to their right tobe “served liquor in places of public accommodation.” 4 

Those principles apply with equal force to the State of New York. It cannot be said that 
New York liquor regulations encourage discrimination nor do those regulations discriminate 
against men who seek to obtain alcohol in “places of public accommodation,” such as Lotus. 
Plaintiff, however, has argued that Moose Lodge is inapposite because it involved a private club, 
with private membership, as opposed to a place of public accommodation such as Lotus. 


4 Therefore, we have the answer to Plaintiffs question, asked in his October 10, 2007 letter to the Court, a 
copy of which is attached to the Donovan Declaration as Exhibit 2 :[d]oes Moose Lodge use the term “public 
accommodation?” October 10, 2007 letter at 2. The answer is yes. 
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But this theory has been soundly rejected by at least one federal court. In Lyles v. 
Executive Club LTD, 670 F.Supp.34-35 (D.D.C. 1987), three women sought admission to a 
nightclub, were denied admission and tried to bring a civil rights claims based on that denial. 
Plaintiffs there explicitly contended that the nightclub was a place of public accommodation that 
operated “pursuant to a liquor license issued by the District of Columbia.” Id. at 36. Plaintiffs 
thus argued the nightclub was “subject to extensive state regulation and may be considered an 
arm of the state.” Id. This is precisely the theory Plaintiff is presenting and it should be soundly 
rejected here as well. 

The District Court declined to validate this “state arm” theory. Instead, it described the 
facts of Moose Lodge as “closely related” to those raised in the Lyles case. Id. The court 
pointed to two specific factors underlying the Supreme Court’s ruling in Moose Lodge. First, the 
Pennsylvania Liquor Board had not been involved in establishing or enforcing the club’s 
membership or guest policies, despite authorizing it to sell alcohol. Second, no evidence 
existed that Pennsylvania liquor law discriminated against minorities “in their right to purchase 
and be served liquor in places of public accommodation.” The court accordingly concluded that, 
[hjowever detailed this type of regulation may be in some particulars, it cannot be said to in any 
foster or encourage racial discrimination.” Id. at 37. The court held that, like Pennsylvania, D.C. 
law regarding alcohol “in no way fosters discrimination.” Id. The same is true of New York liquor 
regulations. 

The Lyles court declined to find the distinction between a private club, as in Moose 
Lodge, and a place of public accommodation, such as Lotus, meaningful. Id. The District Court 
held this distinction alone was not sufficient to render Moose Lodge inapplicable and convert 



8 


Case 1:07-cv-05873-MGC Document 37 Filed 11/07/07 Page 13 of 18 


extensive regulation of the sale of alcohol into state action for purposes of Section 1983. Id . 5 6 
Plaintiffs in Lyles offered no legal authority or other reason to distinguish between the two and 
the court concluded that a place of public accommodation should be treated in the same 
manner as the Moose Lodge private club. Id. Likewise, here, Plaintiff cannot point to legal 
authority that warrants refusal to apply the principles enunciated by the Supreme Court in Moose 
Lodge to a nightclub such as Lotus simply because it is heavily regulated by the ABC and is a 
place of public accommodation. 

POINT IV 

COURTS IN THE SECOND CIRCUIT LIKEWISE REFUSETO FIND STATE ACTION 
MERELY BECAUSE A PRIVATE BMTITY IS SUBJECT TO DETAILED REGULATION 

The Second Circuit likewise has enunciated the principle that “[ejxtensive regulation and 
public funding, either atone or taken together, will not transform a private actor into a state actor. 
“ Leeds v. Meltz, 85 F.3d at 54. To constitute state action, New York “must have exerted its 
coercive power over, or provided significant encouragement to, [Lotus].” Id. But Plaintiff here 
has not asserted a single fact that conceivably could be characterized as evidence that New 
York has coerced or significantly encouraged Lotus to host Ladies Nights. Therefore, there is 
no state action and Lotus cannot be sued under Section 1983 for alleged discrimination against 
men. 

As discussed in the Motion To Dismiss filed by Defendant A.E.R. on or about September 
28, 2007 (“AER Motion”), Madges v. Yonkers Racing Corp., is another extremely relevant case. 
The District Court there held that regulation and “mere licensing” by the State do not establish 
state action. This is true despite the “pervasive" regulation of the harness racing business at 

5 The Supreme Court consistently has ruled that other detailed regulation by the States does not give rise to 

state action either. See, e.g., Jackson v. Metropolitan Edison Co., 419 U.S. 345, 350-51 (1974)(public 
utilities); Blum v. Yaretsky, 457 U.S. at 1004 (nursing homes). 
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issue. Hadges v. Yonkers Racing Corp., 733 F.Supp.686,691 (S.D.N.Y.), aff’d, 918 F.2d 1079 
(2d Cir. 1990), cert, denied , 499 U.S. 960 (1991). 

The Second Circuit affirmed this decision. 918 F.2d at 1080. Specifically, the Second 
Circuit ruled that the mere existence of state regulation does not “transmute!] a private actor’s 
conduct into state action.” Id. at 1083. Like Lotus, Yonkers Racing Corp. (“YRC”) is a privately 
owned business, purchased with private funds. Id. at 1080, 1082. The State did not have a 
proprietary interest in that business nor does it have one in Lotus’ business. Id. at 1082. Like 
Plaintiff here, Plaintiff Hadges argued that YRC was subject to extensive statutory and 
regulatory supervision by New York State, thereby rendering YRC’s conduct state action. Id. at 
1081. Further, “it generated significant tax revenues for the State,” as does Lotus. Id. The 
Second Circuit rejected Hadges’s claim in spite of these two factors, both of which also are 
present here. This Court accordingly should reach the same result 6 

Other similarities between the two cases include the absence of direction by any State 
official in deciding whether YRC was to license Hadges or Lotus is to host Ladies Nights. Id. at 
1083. Therefore, there was a distinct separation of the State, as regulator of harness racing and 
YRC’s actions as a private corporation taken because they were believed to be in the best 
interests of that corporation. Id. The same clearly is true here. There is a definitive division 
between New York’s regulation of establishments serving alcohol and Lotus’ decision to host 
Ladies Nights as a promotion in the best interests of the corporation. Thus, there is no state 
action here, just as there was no state action in Hadges. This Court should follow Second 
Circuit precedent and dismiss this case due to the total absence of state action. 


6 Additional indicators of State involvement cited by Hadges, which do not exist in this case, include: "State 
law requires YRC to collect an admission tax...and regulates the price of admission." Id. at 1081-82. “[T]he 
Racing Board supervises all gambling activities...and the State Tax Commission oversees the financial 
aspects of gambling.” Id. at 1082. “[T]he State has exclusive power to issue licenses to all track personnel....” 
Id. As a result, this case is a stronger one than Hadges for a conclusion that there is no state action. 
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In Glendora v. Cablevision Sys. Corp., 893 F. Supp.264 (S.D.N.Y. 1995), the court 
similarly ruled that there was no state action despite substantial federal and state regulation over 
a cable television company. Moreover, the District Court declined to find state action even 
though the private company operated pursuant to a government franchise. Id. at 269. Lotus 
certainly does not operate pursuant to any government franchise, thereby making the case for 
state action in Lotus’ case even less compelling. Accordingly, this Court should reject Plaintiffs 
claim that there is state action here, based exclusively on extensive liquor regulation, which is all 
Plaintiff has to rely upon vis-a-vis Lotus. 

Every one of the foregoing cases, ruling that extensive licensing alone is insufficient to 
create state action, was decided by the Supreme Court, the Second Circuit or the Southern 
District of New York after Seidenberg v. McSorleys’ Old Ale House, Inc., 317 F.Supp. 593 
(S.D.N.Y. 1970), was decided in 1970. Nonetheless, Plaintiff relies heavily on the McSorley’s 
case to support his contention that there is state action in this case by virtue of the extensive 
regulations imposed on Lotus, See Exhibit 2 at 1. 

In McSorley’s, the court granted summary judgment to Plaintiffs, holding that McSorley’s 
bar was required to admit females and could not continue its practice of excluding them and 
maintaining an all male bar. The court reached this decision based in large part on a finding 
that there was state action given the “kind and degree” of “pervasive” regulation the ABC 
exerted over the bar. Id. at 596-97, 599. Significantly, this decision was reached two years 
before the Supreme Court's Moose Lodge ruling. Subsequent cases require considerably more 
to find state action. That significant something more is glaringly absent here. 

POINT V 

CASES DECIDED SINCE MCSORLEY’S, INVOLVING LIQUOR LICENSES, HAVE NOT 

FOUND STATE ACTION PERMITTING A LAWSUIT UNDER SECTION 1983 

A Fifth Circuit case involves a legal issue virtually identical to that presented in the 


11 





Case 1:07-cv-05873-MGC Document 37 Filed 11/07/07 Page 16 of 18 


McSorley’s case. In Millenson v. New Hotel Monteleone, Inc., 475 F.2d 736 (5 th Cir. 1973), the 
hotel had a grill/restaurant that permitted only men to enter. Plaintiff sought admittance for 
females as well. The Fifth Circuit explicitly addressed the very question before this Court— 
“whether the issuance of regulatory licenses to a place of public accommodation by a state will 
suffice to color the admission policies of the former with the authority and involvement of the 
latter." Id. at 737. The court ruled in the negative. 

Based largely on the Supreme Court’s 1972 ruling in Moose Lodge, the court concluded 
that the grill’s admission policies had been determined by the hotel and not the state. Id. 
Review of the state licensing statutes applicable to the hotel and grill “manifestly established 
that they were entirely separate from, and unrelated to, the admission policies of the hotel. Id. 
Therefore, Plaintiff could not demonstrate that the licenses issued to this public accommodation 
restaurant we re so intertwined with the private hotel’s admission policies as to give rise to state 
action. Id. Likewise, Plaintiff here cannot make any such showing of “entwinement” between 
New York’s liquor licensing and regulatory provisions and Lotus’ admission policy on Ladies 
Night. Plaintiffs Complaint, therefore, cannot withstand scrutiny and should be dismissed for 
lack of state action. 

The Eighth Circuit also rejected a finding of state action where, as here, a bar held 
Ladies Nights and held a liquor license issued by the State. Comiskeyv. JFTJ Corp., 989 F.2d 

1007, 1011 (8 th Cir. 1993). This case also was discussed in AER’s Motion. 

The facts are nearly the same in Comlskey as those involved in the instant case. A male 
challenged a Ladies Night promotion as violating his civil rights on the basis of his gender. Id. at 

1008. Female customers received free drinks while males were required to buy their drinks at 
full price. The bar also occasionally held performances by male dancers, during which male 
attendance was prohibited. Id. at 1008. The plaintiff alleged that Section 1983 applied because 
the bar was a state actor as the recipient of a liquor license issued to the bar by the State and 
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the State’s resulting regulation of the bar’s actions. Id. at 1010. The Eighth Circuit, however, 
also rejected this premise. 

Again, the court relied on Moose Lodge in reaching its decision. The court explicitly 
referred to the Supreme Court’s conclusion that issuance of a liquor license and related 
“enforcement of the regulatory scheme’’ was insufficient to confer Section 1983 jurisdiction. Id. 
at 1010-11. As the Eighth Circuit observed, the Supreme Court’s decision was based on the 
absence of public funding; the lack of evidence that these liquor regulations were designed in 
any manner to encourage discrimination; and the fact that the State had played no role 
whatsoever “in establishing or enforcing the discriminatory policies of the Moose Lodge’.’ Id. 

The Eighth Circuit likewise found that the Missouri bar at issue did not receive any public 
funding; the liquor licenses and accompanying regulations could not be viewed as encouraging 
discrimination; and the State of Missouri had not been involved in any manner in establishing 
the Ladies Night policies being challenged. Id. at 1011. Thus, the bar’s conduct could not be 
“fairly attributable to the State.” Id. (citation omitted). The court further stated that, as of its 1992 
decision, all six courts addressing the issue of whether liquor licensing was sufficient to 
constitute state action had rejected the theory. Id. (citations omitted). 7 

Further, the Eighth Circuit rejected the existence of a “symbiotic relationship” between 
the bar and the State. It opined that no reasonable person could conclude that “the State of 
Missouri had elected to place its power, property and prestige behind the [alleged] 
discrimination. Id. (internal quotation marks and citations omitted). In sum, no valid Section 
1983 claim arose on the mere basis that liquor licensing and regulation over the bar existed. Id. 

7 It should be noted that Plaintiff, in his October 10, 2007 submission to this Court (“Plaintiffs Submission”), 
relied on just one case decided after Moose Lodge, namely Craig v. Boren, 429 U.S. 190, 208 (1976). See 
Plaintiffs Submission at 1, a copy of which is attached to the Donovan Declaration as Exhibit 2. To the 
extent it is relevant, that case stands only for the proposition that Moose Lodge “establishes that state liquor 
regulatory schemes cannot work invidious discriminations that violate the Equal Protection Clause.” Lotus 
does not dispute that partial description of the holding in Moose Lodge. 
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The same is true when the relevant factors are applied to liquor licensing and regulation 
herein New York. Asa result, Plaintiffs contention, controverted by virtually every federal court 
to consider the question since Moose Lodge, cannot be sustained. His Complaint thus is 
eviscerated and should be summarily dismissed. 

CONCLUSION 

For all of the foregoing reasons, as well as those stated in the AER Motion, Defendant 
Lotus respectfully requests that the Court grant its Motion To Dismiss Plaintiffs Complaint in its 
entirety. 

Dated: New York, New York 

November 7, 2007 



Respectfully submitted, 
GORDON & REES, L.L.P. 
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PRELIMINARY STATEMENT 

The Plaintiffs Complaint should be dismissed for failure to state a claim upon which 
relief can be granted pursuant to the Federal Rule of Civil Procedure § 12(b)(6). Indeed, 
assuming all of the allegations as true, there are simply no facts that would support a finding of 
state action necessary to maintain a claim of discrimination brought under 42 U.S.C. § 1983. 

The Plaintiff alleges that “Ladies’ Nights” events, which may result in different charges 
upon admittance for men and women during certain hours, are discriminatory, and that there is 
“state action” based upon the Defendants having liquor licenses. Yet, assuming all of the 
allegations of the Plaintiff to be true, the Plaintiff has failed to show that the actions of Defendant 
Sol, or those of any of the other defendants, in sponsoring “Ladies’ Nights” events are 
significantly involved with the State of New York aside from simply stating that Defendant Sol is 
licensed to sell alcohol. The United States Supreme Court and federal courts have held that 
merely holding a license from a state agency does not create a “.. .sufficient nexus between the 
State and the challenged action of the regulated entity so that the action of the latter may be 
fairly treated as that of the State itself’ to support liability against a private individual for 
discrimination under 42 U.S.C. § 1983. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 
(1974). As such, it is respectfully submitted that the instant litigation should be dismissed. 
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BRIEF STATEMENT OF “FACTS” 


Since the Court must assume the Plaintiffs allegations to be true when considering the 
instant motion, the Plaintiff alleges as follows in the Complaint: 


4. The Defendants are nightclubs located in New York City, opened to the public, serve 
alcoholic and non-alcoholic beverages, their operations are entwined with the New York 
State Division of Alcoholic and Beverage Control and the New York City Consumer 
Affairs Department, and the nightclubs, along with New York State and the City, benefit 
from invidiously discriminating against the plaintiff class. The defendants promoters act 
as agents for the nightclubs. 

5. The plaintiff, individually and on behalf of all the others similarly situated, both past 
and future, challenges the practice and policy of the defendants that charges men more 
for admission than females or makes a man’s admission more timely or economically 
burdensome than for females. 

6. As Exhibit A shows, the defendants allow females in free up to a certain time but 
charge men for admission until that same time, or allow ladies in free over a longer time 
span than men. Examples of defendants’ commonly practiced form of invidious 
discrimination against men by New York nightclubs are : “Ladies free till Midnight, 

Gents $10”, or “Free for ladies before 12 AM, Guys are free before 11PM.” 

Complaint at fflf 4-6. See Exhibit “A” annexed to the Declaration of Robert S. Grossman, Esq. 
dated November 6, 2007. Assuming these allegations to be true for the purpose of this motion 
only and without any concession, as is more fully set forth below, it is respectfully submitted that 
based upon the lack of significant state action in the challenged activity, this action should be 
dismissed. 
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STANDARD OF REVIEW 

A motion to dismiss for failure to state a claim under Fed.R.Civ.P. 12(b)(6) ensures that 
the courts focus solely on matters of law and the legal questions presented in the Complaint to 
make certain that the “harm” of which the plaintiff complains is in fact a legally cognizable 
harm. See Conley v. Gibson , 355 U.S. 41, 45-46 (1957). A motion to dismiss should be granted 
if‘“it appears beyond doubt that the plaintiff can prove no set of facts which would entitle him to 
relief.’” Id. It requires that a District Court accept all factual allegations in the complaint as true 
and view all inferences in a light most favorable to the plaintiff. Friedl v. City of New York, 210 
F.3d 79, 83 (2d Cir. 2000) (citations omitted); Bolt Elec., Inc, v. City of New York , 53 F.3d 465, 
469 (2d Cir. 1995). Since a motion to dismiss pursuant to Rule 12(b)(6) determines the legal 
viability of a complaint, the court should not “assay the weight of the evidence which might be 
offered in support thereof.” Ryder Energy Distribution Corp. v. Merrill Lynch Commodities, 

Inc ., 748 F.2d 774, 779 (2d Cir. 1984) (quoting Geisler v. Petrocelli , 616 F.2d 636, 639 (2d Cir. 
1980). Assuming all allegations in the Complaint to be true, the pleading simply fails to state a 
cause of action, and must be dismissed. 
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LEGAL ARGUMENT 

Assuming all allegations of the Plaintiff to be true for purposes of this motion, without 
any concession as to the truth of the allegations, there is simply no basis for the instant action. 
The Complaint dated June 21, 2007 ("Complaint”) is insufficient as a matter of law to support a 
claim for discrimination against Defendant Sol, a privately owned entity which operates a 
nightclub simply by virtue of its having a liquor license while “Ladies’ nights” events occurred 
at its premises. The Plaintiff appears to be claiming that “Ladies’ Night” events are 
discriminatory in that men are charged normal entrance fees while women may be charged a 
discounted fee, or no fee, or because women are allowed entry into the Defendants’ respective 
establishments for free for longer periods of time than men. Notably, he does not claim that he 
was denied entrance or any service, that he was charged a higher than normal fee for entrance, or 
that he was denied service of alcohol, or that he was charged a higher than normal fee for service 
of alcohol. While it is respectfully submitted that the conduct in and of itself is not 
discriminatory, the Court need not reach that issue, as the specific conduct does not reach the 
threshold of involving state action. 

In order to maintain a cause of action under 42 U.S.C. § 1983, a private individual or 
entity’s purported discriminatory actions must be entwined with that of the state so that the state 
is found to be significantly involved in such actions in order for a private person to be liable for 
their discriminatory conduct. 

It is clear, as it always has been since the Civil Rights Cases, supra, that 

"Individual invasion of individual rights is not the subject-matter of the 

amendment," atp. 11 [citing to Cooper v. Aaron , 358 U.S. 1 (1958)], and 

that private conduct abridging individual rights does no violence to the 

Equal Protection Clause unless to some significant extent the State in 

any of its manifestations has been found to have become involved in it. 
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Because the virtue of the right to equal protection of the laws could lie only 
in the breadth of its application, its constitutional assurance was reserved in 
terms whose imprecision was necessary if the right were to be enjoyed in 
the variety of individual-state relationships which the Amendment was 
designed to embrace. 

Emphasis added. Burton v. Wilmington Park Authority , 365 U.S. 715, 722 (1961). State action 
has been defined where “the state has so far insinuated itself into a position of interdependence 
with [the private party-defendant] that it must be recognized as a joint participant in the 
challenged activity .” Emphasis added. Id. at 725. 


Almost thirty five years ago, the United States Supreme Court held in the case of Moose 
Lodge No. 107 v. Irvis, 407 U.S. 163, 173 (1972) as follows: 


The [Supreme] Court has never held, of course, that discrimination by an 
otherwise private entity would be violative of the Equal Protection Clause 
if the private entity receives any sort of benefit or service at all from the 
State, or if it is subject to state regulation in any degree whatever. Since 
state-furnished services include such necessities of life as electricity, water, 
and police and fire protection, such a holding would utterly emasculate the 
distinction between private as distinguished from state conduct set forth in 
The Civil Rights Cases, supra, and adhered to in subsequent decisions. Our 
holdings indicate that where the impetus for the discrimination is private, 
the State must have ‘significantly involved itself with invidious 
discriminations,’ Reitman v. Mulkey , 387 U.S. 369, 380, 87 S.Ct. 1627, 
1634, 18 L.Ed.2d 830 (1967), in order for the discriminatory action to fall 
within the ambit of the constitutional prohibition. 

Moose Lodge No. 107 v. Irvis . 407 U.S. 163, 173 (1972). 


In the instant case, Plaintiff alleges that merely because Defendants hold licenses to serve 
alcoholic beverages issued by New York State, their entire operations are entwined and this 
Court should find that New York State and the City of New York are “joint participants” with 
each of the Defendants in all respects of the operation of each Defendant’s business. Yet, the 


7 









Case 1:07-cv-05873-MGC Document 34 Filed 11/07/07 Page 9 of 15 


Plaintiff has failed to offer any basis that would create a sufficient nexus between the City and 
State of New York and any Defendant that would amount to state action. 

It has been definitively held that while states have extensive power to regulate in detail 
the liquor dealings of its licensees, “it [regulation of liquor dealings] cannot be said to in any way 
foster or encourage .. .discrimination. Nor can it be said to make the State in any realistic sense a 
partner or even a joint venturer in the club’s enterprise.’’ Moose Lodge No. 107 v. Irvis, 407 U.S. 
163, 176-177 (1972). In Moose Lodge, the Supreme Court of the United States held that the 
operation of a state’s regulatory scheme enforced by the state liquor board did not sufficiently 
implicate the state in the discriminatory guest policies of a private club as to make those 
practices state action within the purview of the Equal Protection Clause. In the instant case, 
Plaintiff has alleged nothing to indicate that the State of New York or City of New York has any 
other interaction with Defendant Sol other than provide Defendant with a liquor license. 

Nothing. 

Furthermore, the alleged practices of charging discounted entrance fees for women 
during certain pre-scheduled events is not in any way entwined with the liquor license. Indeed, 
the Defendant does not even claim that he was declined service of any alcoholic beverage or that 
he was charged a different rate than any Defendant’s normal rate. He does not complain that he 
was denied entry to the Defendants’ establishments based upon his gender either. Rather, he 
only complains that he did not pay the same discounted entrance fee that he believes that women 
may have paid. The entrance fees charged by the Defendants are not in any way entwined with 
state action. 
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In Powe v. Miles, the Second Circuit Court of Appeals stated . .the state must be 
involved not simply with some activity of the institution, alleged to have inflicted injury upon the 
person of the plaintiff, but with the activity that caused the injury .... [T]he state action, not 
the private, must be the subject of the complaint.” Emphasis added. Powe v. Miles , 407 F.2d. 

73, 81 (2d Cir. 1968). In Flag Bros, v. Brooks the United States Supreme Court refined this 
standard asserting that in addition to acting under the color of the challenged statute, plaintiff 
must establish that the private party’s actions are properly attributable to the State as follows: 

Here, respondents allege that Flagg Brothers has deprived them of their 
right, secured by the Fourteenth Amendment, to be free from state 
deprivations of property without due process of law. Thus, they must 
establish not only that Flagg Brothers acted under color of the challenged 
statute, but also that its actions are properly attributable to the State of New 
York. 

Flagg Bros., Inc, v. Brooks, 436 U.S. 149, 156 (1978). The Court further stated that actions are 
to be attributed to the State only if the State compelled the actions and not where the State 
merely established the process by statute or regulation under which the private party acted. The 
Court stated that it “however, has never held that a State's mere acquiescence in a private action 
converts that action into that of the State.” Id. at 164. 

In the instant case, Plaintiff does not allege that the actions of the New York State 
Division of Alcoholic and Beverage Control or the New York City Consumer Affairs 
Department are discriminatory. Rather, he alleges that the “promotional activities” of the 
defendants, which did not deny the Plaintiff goods or services, are discriminatory. Since neither 
New York State nor any of the entities, municipalities or regulatory bodies associated therewith 
have compelled the defendants to engage in any discriminatory action there is no state action for 
which the defendant nightclubs can be held accountable under the Fourteenth Amendment of the 
Constitution. Furthermore, the Plaintiff has failed to provide a basis for any finding that any 
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statute or regulation of the State or City of New York relating to the actions of the defendants 
encourages discrimination against him because of his gender or that the State or City of New 
York benefits in any way from defendants promotional activities. 

More recently, the Second Circuit Court of Appeals in Hadges v. Yonkers Racing 
Corporation , 918 F.2d 1079 (2 nd Cir. 1990), held that the exclusion of an individual from a 
privately owned racetrack, a heavily regulated enterprise, did not involve state action. In 
Hadges , the Plaintiff argued extensive state involvement as follows: 


In arguing that the State was a joint participant in YRC's enterprise, Hadges takes 
us on a guided tour of Yonkers Raceway, highlighting instances of the State's allegedly 
pervasive presence: at the door, State law requires YRC to collect an admission tax, 
N.Y.Rac. Pari-Mut. Wag. & Breed. Law § 306 (McKinney 1984), and regulates the price 
of admission, N.Y.Comp.Codes R. & Regs, tit. 9, § 4101.26 (1985) ; at the betting 
windows, the Racing Board supervises all gambling activities, N.Y.Rac. Pari-Mut. Wag. 
& Breed. Law § 305 (McKinney 1984), and the State Tax Commission oversees the 
financial aspects of gambling, id., $$ 306, 316 (McKinney 1984 & Supp.1990); on the 
track and in the stands, the State has exclusive power to issue licenses to all track 
personnel, from vendors to veterinarians, id., § 309; and, at the finish, YRC generates 
significant tax revenues for the State, and the State awards YRC tax credits. 

Hadges v. Yonkers Racing Corporation, 918 F.2d 1079 (2 nd Cir. 1990). The Plaintiff in the 
instant action argues similar, or less involvement with the Defendants’ businesses. In Hadges, 
the Court noted that 


While Burton cautions courts to search for “nonobvious involvement of the State in 
private conduct,” id. at 722, 81 S.Ct. at 860, we do not believe that appellant's tour of 
Yonkers Raceway reveals the nature or extent of state involvement that was present in 
Burton. In contrast to Burton, the State in the instant case does not have a proprietary 
interest in Yonkers Raceway. See id. at 723, 81 S.Ct. at 860-61: see also Moose Lodse 
No. 107 v. Irvis, 407 U.S. 163, 175, 92 S.Ct. 1965, 1972, 32 L.Ed.2d 627 (1972) 
(symbiotic relationship test not satisfied where site of challenged action owned by private 
party). Yonkers Raceway was purchased and is maintained by private, not public, dollars. 
The State in the instant case also does not own a neighboring, interlinked business, and 
consequently lacks as direct a financial stake in YRC's success as was present in Burton. 
See Burton. 365 U.S. at 729, 81 S.Ct. at 861 . 


Hadges v. Yonkers Racing Corporation, 918 F.2d 1079 (2 nd Cir. 1990). Similarly, in the instant 

action, the Plaintiff does not argue that the State has a proprietary interest in the Defendant Sol. 
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The Defendant Sol is owned and maintained by private individuals. As well, there is no 
allegation that the State even has any interest in Sol, or neighboring businesses. The Court in 
Hadges further noted that the Plaintiff argued regulatory control of the enterprise equaled state 
action as follows: 

Lastly, Hadges argues that the State's regulatory control over YRC satisfies the symbiotic 
relationship test. Subsequent to Burton, however, the Supreme Court enunciated the close 
nexus test as the standard for detennining whether state regulatory control qualifies as 
state action. See Jackson, 419 U.S. at 351, 95 S.Ct. at 453-54 (1974) . Hadges's regulatory 
argument is therefore more appropriately analyzed under Jackson. See id.; see also Bier 
v. Fleming, 111 F.2d 308 (6th Cir.1983), cert, denied, 465 U.S. 1026, 104 S.Ct. 1283. 79 
L.Ed.2d 686 (1984) ; Fulton v. Hecht, 545 F.2d 540 (5th Cir.) cert, denied, 430 U.S. 984, 
97 S.Ct. 1682. 52 L.Ed.2d 379 (19774 . 

Hadges v. Yonkers Racing Corporation, 918 F.2d 1079 (2 nd Cir. 1990). The Second Circuit 
Court of Appeals analyzed the relationship as follows: 

While the symbiotic relationship test focuses on the state's overall relationship with the 
private actor, the close nexus test specifically examines the state's link to the challenged 
action. See Jackson. 419 U.S. at 351,05 S.Ct. at 453-54 . Hadges does not contend that a 
State official was directly involved in YRC's denial of Hadges's request.— Instead, 
Hadges offers three other arguments to support his theory. Specifically, Hadges contends 
that the State's pervasive regulatory control over YRC, the State's alleged delegation, via 
N.Y.Comp.Codes R. & Regs, tit. 9, § 4119.8 (1985), of its authority to exclude 
undesirable persons from Yonkers Raceway to YRC, and YRC's sometime monopoly 
over harness racing in the New York metropolitan area satisfy the close nexus test. We 
believe that these arguments are untenable because in each instance the State's link to the 
challenged action is too tenuous to fall within Jackson. 

FN3. In the Reply Brief and again at oral argument, Hadges stated that, “at this stage of 
the litigation,” he had no evidence that a State official influenced YRC's decision, but 
suggested that we remand for further discovery on this issue. Under section 1983 , 
however, appellant bears the burden of proof on the state action issue. See Flass 
Brothers. Inc, r. Brooks. 436 U.S. 149. 155, 98 S.Ct. 1729. 4732-33. 56 1.1 d.2d 185 

(1978) . As such, to defeat YRC's motion for summary judgment, which was supported by 
an affidavit from a YRC representative stating that no State official had taken part in 
YRC's decision, Hadges would have had to “set forth specific facts showing that there 
[was] a genuine issue for trial.” See Anderson v. Liberty Lobby, Inc., All U.S. 242, 256- 
57, 106 S.Ct. 2505, 2514, 91 L.Ed.2d 202 (1986) . Because he did not produce any such 
facts, remand for further discovery would be inappropriate. 

In Jackson, Metropolitan Edison (“Metropolitan” ), a privately-owned utility, 
terminated Jackson's electricity because plaintiffs account was in arrears. See Jackson, 
419 U.S. at 346-47. 95 S.Ct. at 451-52 . Plaintiff filed suit pursuant to section 1983 
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claiming that the termination constituted state action depriving her of property without 
due process of law. See id. at 347-48, 95 S.Ct. at 451-52 . Jackson's state action claim 
rested on the state's extensive regulation of the utility, the monopoly status that the state 
had allegedly conferred upon Metropolitan, the essential nature of the utility service, and 
the state's alleged approval of Metropolitan's termination practice. See id. at 351-55, 95 
S.Ct. at 453-56 . The Court found that the state's involvement in Metropolitan's affairs 
was insufficient to create a “close nexus” between Metropolitan and the state such that 
“the action of the [utility] may be fairly treated as that of the State itself.” Id. at 351, 95 
S.Ct. at 453 . 

Jackson specifically refutes appellant's contention that the presence of state 
regulation alone transmutes a private actor's conduct into state action. See id. at 350, 
95 S.Ct. at 453 . As mentioned above, there is no evidence that a State official participated 
in YRC's decision to deny Hadges's application. The district court, therefore, correctly 
distinguished the instant case from Fitzgerald v. Mountain Laurel Racing, Inc., 607 F.2d 
589 (3d Cir.1979). cert, denied , 446 U.S. 956. 100 S.Ct. 2927. 64 L.Ed.2d 814 (1980) . in 
which the Third Circuit held that if a State official “personally and actively participated” 
in a racetrack's decision to expel a driver, state action existed. Id. at 599. Although YRC's 
denial of Hadges's application was based in part on the State's suspension of Hadges's 
license, YRC did not act at the behest of a State official and was not enforcing a violation 
of State racing law. Thus, the line between the State, as regulator of the harness racing 
industry, and YRC, as a private corporation acting in what it believed to be its own best 
interest as well as the best interest of the harness racing industry, remained distinct. As 
such, appellant's regulatory argument fails under Jackson. See Jackson. 419 U.S. at 350. 
95 S.Ct. at 453, 


Emphasis added. Hadges v. Yonkers Racing Corporation , 918 F.2d 1079 (2 nd Cir. 1990). 
Similarly, it is respectfully submitted that “the State's link to the challenged action is too 
tenuous” in the instant matter to be considered “state action”. 

In contrast, refusal of service of liquor, which service is only permitted under license, 
has been held to be discriminatory. The Plaintiff will undoubtedly cite Seidenberg v. McSorleys’ 
Old Ale House, Inc. , 317 F.Supp. 593, 598 (1970), in support of the instant action, as well as 
Craig v. Boren , 429 U.S. 190 (1976). These cases, however, addressed the refusal/denial of 
service of liquor to women and the restriction on the sale of liquor to men and women of 
different ages. Specifically, in Seidenberg (which was decided two (2) years prior to the United 
States Supreme Court’s decision in Moose Fodge No. 107) women plaintiffs were refused 
service of alcohol by the bartender who informed them that it was a one-hundred and fourteen 
year tradition to refuse to serve women under any conditions. Notably, they were not denied 


entry or charged for entry into the establishment, or charged any fees different from the fees then 

12 























Case 1:07-cv-05873-MGC Document 34 Filed 11/07/07 Page 14 of 15 


being charged to men. That Court found state action because the state license enabled the 
service of liquor and the women were deprived of this specific service. That Court found as 
follows: 

The reasoning in favor of finding state action is that the state license 
enables the private licensee to engage in discriminatory conduct in the 
exercise of its franchise rights.... The license, it is argued, becomes a 
license to discriminate. 

Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F.Supp. 593, 598 (1970). As well, in Craig 
v. Boren, 429 U.S. 190 (1976), the Court held that a statute which prevented the sale of certain 
alcoholic beverages to men under 21, and women under 18 was discriminatory. The Court did 
not address circumstances such as those in the case before this Honorable Court where the 
alleged discriminatory conduct was unrelated to the actual licensed activity. 

Indeed, in the instant case, Plaintiff was not denied service of alcohol or the ability to 
purchase it, or even charged a higher than usual price for an alcoholic beverage. Rather, Plaintiff 
complains that he, as a man, was charged the usual fee to gain entry into the Defendants’ place of 
business while women were charged a discounted fee, or the Plaintiff was given less time to gain 
entry for free. The state action, if any, lies in the issuance of the license to serve alcohol and the 
service thereof, not the admission fees, if any, charged by the Defendants. As such, it is 
respectfully submitted that there is no basis for finding “state action” in the instant matter, and 
that it should be dismissed pursuant to Fed R. Civ. Pro. 12(b)(6). 
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Conclusion 

For the foregoing reasons, Defendant Sol, respectfully requests that this Honorable Court 
dismiss this action with prejudice, award to Defendant Sol reasonable legal fees for having to 
defend itself in this baseless action, and for having to make the instant motion, award Defendant 
Sol the costs and disbursements of this application, and award said Defendant such other and 
further relief as this Court deems just and proper. 

Respectfully Submitted, 

Adam B. Kaufman & Associates, PLLC 

By: s/ Robert S. Grossman (RG 8043) 

Counsel for Defendant Sol 
585 Stewart Avenue, Suite 302 
Garden City, New York 11530 
Tel: (516) 228-8823 
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PRELIMINARY STATEMENT 

The Plaintiffs Complaint should be dismissed for failure to state a claim upon which 
relief can be granted pursuant to the Federal Rule of Civil Procedure § 12(b)(6). Indeed, 
assuming all of the allegations as true, there are simply no facts that would support a finding of 
state action necessary to maintain a claim of discrimination brought under 42 U.S.C. § 1983. 

The Plaintiff alleges that “Ladies’ Nights” events, which may result in different charges 
upon admittance for men and women during certain hours, are discriminatory, and that there is 
“state action” based upon the Defendants having liquor licenses. Yet, assuming all of the 
allegations of the Plaintiff to be true, the Plaintiff has failed to show that the actions of any of the 
other defendants in sponsoring “Ladies’ Nights” events are significantly involved with the State 
of New York aside from simply stating that Defendants are licensed to sell alcohol. The United 
States Supreme Court and federal courts have held that merely holding a license from a state 
agency does not create a “.. .sufficient nexus between the State and the challenged action of the 
regulated entity so that the action of the latter may be fairly treated as that of the State itself’ to 
support liability against a private individual for discrimination under 42 U.S.C. § 1983. Jackson 
v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974). As such, it is respectfully submitted that 
the instant litigation should be dismissed. 

This Memorandum of Law is submitted in support of the Motion to Dismiss filed by 
Defendant AER Lounge, LLC on or about September 28, 2007. 
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BRIEF STATEMENT OF “FACTS” 


Since the Court must assume the Plaintiffs allegations to be true when considering the 
instant motion, the Plaintiff alleges as follows in the Complaint: 


4. The Defendants are nightclubs located in New York City, opened to the public, serve 
alcoholic and non-alcoholic beverages, their operations are entwined with the New York 
State Division of Alcoholic and Beverage Control and the New York City Consumer 
Affairs Department, and the nightclubs, along with New York State and the City, benefit 
from invidiously discriminating against the plaintiff class. The defendants promoters act 
as agents for the nightclubs. 

5. The plaintiff, individually and on behalf of all the others similarly situated, both past 
and future, challenges the practice and policy of the defendants that charges men more 
for admission than females or makes a man’s admission more timely or economically 
burdensome than for females. 

6. As Exhibit A shows, the defendants allow females in free up to a certain time but 
charge men for admission until that same time, or allow ladies in free over a longer time 
span than men. Examples of defendants’ commonly practiced form of invidious 
discrimination against men by New York nightclubs are : “Ladies free till Midnight, 
Gents $10”, or “Free for ladies before 12 AM, Guys are free before 11PM.” 

Complaint filed with the Court at 4-6. Assuming these allegations to be true for the purpose 
of this motion only and without any concession, as is more fully set forth below, it is respectfully 
submitted that based upon the lack of significant state action in the challenged activity, this 
action should be dismissed. 
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STANDARD OF REVIEW 

A motion to dismiss for failure to state a claim under Fed.R.Civ.P. 12(b)(6) ensures that 
the courts focus solely on matters of law and the legal questions presented in the Complaint to 
make certain that the “harm” of which the plaintiff complains is in fact a legally cognizable 
harm. See Conley v. Gibson , 355 U.S. 41, 45-46 (1957). A motion to dismiss should be granted 
if‘“it appears beyond doubt that the plaintiff can prove no set of facts which would entitle him to 
relief.’” Id. It requires that a District Court accept all factual allegations in the complaint as true 
and view all inferences in a light most favorable to the plaintiff. Friedl v. City of New York, 210 
F.3d 79, 83 (2d Cir. 2000) (citations omitted); Bolt Elec., Inc, v. City of New York , 53 F.3d 465, 
469 (2d Cir. 1995). Since a motion to dismiss pursuant to Rule 12(b)(6) determines the legal 
viability of a complaint, the court should not “assay the weight of the evidence which might be 
offered in support thereof.” Ryder Energy Distribution Corp. v. Merrill Lynch Commodities, 

Inc ., 748 F.2d 774, 779 (2d Cir. 1984) (quoting Geisler v. Petrocelli , 616 F.2d 636, 639 (2d Cir. 
1980). Assuming all allegations in the Complaint to be true, the pleading simply fails to state a 
cause of action, and must be dismissed. 
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LEGAL ARGUMENT 

Assuming all allegations of the Plaintiff to be true for purposes of this motion, without 
any concession as to the truth of the allegations, there is simply no basis for the instant action. 
The Complaint dated June 21, 2007 ("Complaint”) is insufficient as a matter of law to support a 
claim for discrimination against Defendant Sol, a private entity, or any other Defendant, which 
are also, upon information and belief, privately owned entities, which operate nightclubs simply 
by virtue of having a liquor licenses while “Ladies’ nights” events occurred at their respective 
premises. The Plaintiff appears to be claiming that “Ladies’ Night” events are discriminatory in 
that men are charged normal entrance fees while women may be charged a discounted fee, or no 
fee, or because women are allowed entry into the Defendants’ respective establishments for free 
for longer periods of time than men. Notably, Plaintiff does not claim that he was denied 
entrance or any service, that he was charged a higher than normal fee for entrance, or that he was 
denied service of alcohol, or that he was charged a higher than normal fee for service of alcohol. 
While it is respectfully submitted that the conduct in and of itself is not discriminatory, the Court 
need not reach that issue, as the specific conduct does not reach the threshold of involving state 
action. 


In order to maintain a cause of action under 42 U.S.C. § 1983, a private individual or 
entity’s purported discriminatory actions must be entwined with that of the state so that the state 
is found to be significantly involved in such actions in order for a private person to be liable for 
their discriminatory conduct. 


It is clear, as it always has been since the Civil Rights Cases, supra, that 
"Individual invasion of individual rights is not the subject-matter of the 
amendment," at p. 11 [citing to Cooper v. Aaron, 358 U.S. 1 (1958)], and 

that private conduct abridging individual rights does no violence to the 
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Equal Protection Clause unless to some significant extent the State in 

any of its manifestations has been found to have become involved in it. 

Because the virtue of the right to equal protection of the laws could lie only 
in the breadth of its application, its constitutional assurance was reserved in 
terms whose imprecision was necessary if the right were to be enjoyed in 
the variety of individual-state relationships which the Amendment was 
designed to embrace. 

Emphasis added. Burton v. Wilmington Park Authority, 365 U.S. 715, 722 (1961). State action 
has been defined where “the state has so far insinuated itself into a position of interdependence 
with [the private party-defendant] that it must be recognized as a joint participant in the 
challenged activity .” Emphasis added. Id. at 725. 


Almost thirty five years ago, the United States Supreme Court held in the case of Moose 
Lodge No. 107 v. Irvis, 407 U.S. 163, 173 (1972) as follows: 


The [Supreme] Court has never held, of course, that discrimination by an 
otherwise private entity would be violative of the Equal Protection Clause 
if the private entity receives any sort of benefit or service at all from the 
State, or if it is subject to state regulation in any degree whatever. Since 
state-furnished services include such necessities of life as electricity, water, 
and police and fire protection, such a holding would utterly emasculate the 
distinction between private as distinguished from state conduct set forth in 
The Civil Rights Cases, supra, and adhered to in subsequent decisions. Our 
holdings indicate that where the impetus for the discrimination is private, 
the State must have ‘significantly involved itself with invidious 
discriminations,’ Reitman v. Mulkey , 387 U.S. 369, 380, 87 S.Ct. 1627, 
1634, 18 L.Ed.2d 830 (1967), in order for the discriminatory action to fall 
within the ambit of the constitutional prohibition. 

Moose Lodge No. 107 v. Irvis . 407 U.S. 163, 173 (1972). 


In the instant case, Plaintiff alleges that merely because Defendants hold licenses to serve 
alcoholic beverages issued by New York State, their entire operations are entwined and this 
Court should find that New York State and the City of New York are “joint participants” with 
each of the Defendants in all respects of the operation of each Defendant’s business. Yet, the 
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Plaintiff has failed to offer any basis that would create a sufficient nexus between the City and 
State of New York and any Defendant that would amount to state action. 

It has been definitively held that while states have extensive power to regulate in detail 
the liquor dealings of its licensees, “it [regulation of liquor dealings] cannot be said to in any way 
foster or encourage .. .discrimination. Nor can it be said to make the State in any realistic sense a 
partner or even a joint venturer in the club’s enterprise.’’ Moose Lodge No. 107 v. Irvis, 407 U.S. 
163, 176-177 (1972). In Moose Lodge, the Supreme Court of the United States held that the 
operation of a state’s regulatory scheme enforced by the state liquor board did not sufficiently 
implicate the state in the discriminatory guest policies of a private club as to make those 
practices state action within the purview of the Equal Protection Clause. In the instant case, 
Plaintiff has alleged nothing to indicate that the State of New York or City of New York has any 
other interaction with the Defendants other than providing liquor licenses. Nothing. 

Furthermore, the alleged practices of charging discounted entrance fees for women 
during certain pre-scheduled events is not in any way entwined with the liquor license. Indeed, 
the Defendant does not even claim that he was declined service of any alcoholic beverage or that 
he was charged a different rate than any Defendant’s normal rate. He does not complain that he 
was denied entry to the Defendants’ establishments based upon his gender either. Rather, he 
only complains that he did not pay the same discounted entrance fee that he believes that women 
may have paid. The entrance fees charged by the Defendants are not in any way entwined with 
state action. 

In Powe v. Miles, the Second Circuit Court of Appeals stated “.. .the state must be 
involved not simply with some activity of the institution, alleged to have inflicted injury upon the 
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person of the plaintiff, but with the activity that caused the injury .... [T]he state action, not 
the private, must be the subject of the complaint.” Emphasis added. Powe v. Miles , 407 F.2d. 

73, 81 (2d Cir. 1968). In Flag Bros, v. Brooks the United States Supreme Court refined this 
standard asserting that in addition to acting under the color of the challenged statute, plaintiff 
must establish that the private party’s actions are properly attributable to the State as follows: 

Here, respondents allege that Flagg Brothers has deprived them of their 
right, secured by the Fourteenth Amendment, to be free from state 
deprivations of property without due process of law. Thus, they must 
establish not only that Flagg Brothers acted under color of the challenged 
statute, but also that its actions are properly attributable to the State of New 
York. 

Flagg Bros., Inc, v. Brooks, 436 U.S. 149, 156 (1978). The Court further stated that actions are 
to be attributed to the State only if the State compelled the actions and not where the State 
merely established the process by statute or regulation under which the private party acted. The 
Court stated that it “however, has never held that a State's mere acquiescence in a private action 
converts that action into that of the State.” Id. at 164. 

In the instant case, Plaintiff does not allege that the actions of the New York State 
Division of Alcoholic and Beverage Control or the New York City Consumer Affairs 
Department are discriminatory. Rather, he alleges that the “promotional activities” of the 
defendants, which did not deny the Plaintiff goods or services, are discriminatory. Since neither 
New York State nor any of the entities, municipalities or regulatory bodies associated therewith 
have compelled the defendants to engage in any discriminatory action there is no state action for 
which the defendant nightclubs can be held accountable under the Fourteenth Amendment of the 
Constitution. Furthermore, the Plaintiff has failed to provide a basis for any finding that any 
statute or regulation of the State or City of New York relating to the actions of the defendants 
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encourages discrimination against him because of his gender or that the State or City of New 
York benefits in any way from defendants promotional activities. 

More recently, the Second Circuit Court of Appeals in Hadges v. Yonkers Racing 
Corporation , 918 F.2d 1079 (2 nd Cir. 1990), held that the exclusion of an individual from a 
privately owned racetrack, a heavily regulated enterprise, did not involve state action. In 
Hadges , the Plaintiff argued extensive state involvement as follows: 


In arguing that the State was a joint participant in YRC's enterprise, Hadges takes 
us on a guided tour of Yonkers Raceway, highlighting instances of the State's allegedly 
pervasive presence: at the door, State law requires YRC to collect an admission tax, 
N.Y.Rac. Pari-Mut. Wag. & Breed. Law § 306 (McKinney 1984), and regulates the price 
of admission, N.Y.Comp.Codes R. & Regs, tit. 9, § 4101.26 (1985) ; at the betting 
windows, the Racing Board supervises all gambling activities, N.Y.Rac. Pari-Mut. Wag. 
& Breed. Law § 305 (McKinney 1984), and the State Tax Commission oversees the 
financial aspects of gambling, id., §§ 306 , 316 (McKinney 1984 & Supp.1990); on the 
track and in the stands, the State has exclusive power to issue licenses to all track 
personnel, from vendors to veterinarians, id., § 309; and, at the finish, YRC generates 
significant tax revenues for the State, and the State awards YRC tax credits. 

Hadges v. Yonkers Racing Corporation, 918 F.2d 1079 (2 nd Cir. 1990). The Plaintiff in the 
instant action argues similar, or less involvement with the Defendants’ businesses. In Hadges, 
the Court noted that 


While Burton cautions courts to search for “nonobvious involvement of the State in 
private conduct,” id. at 722, 81 S.Ct. at 860, we do not believe that appellant's tour of 
Yonkers Raceway reveals the nature or extent of state involvement that was present in 
Burton. In contrast to Burton, the State in the instant case does not have a proprietary 
interest in Yonkers Raceway. See id. at 723, 81 S.Ct. at 860-61: see also Moose Lodge 
No. 107 v. Irvis. 407 U.S. 163, 175, 92 S.Ct. 1965, 1972, 32 L.Ed.2d 627 (1972) 
(symbiotic relationship test not satisfied where site of challenged action owned by private 
party). Yonkers Raceway was purchased and is maintained by private, not public, dollars. 
The State in the instant case also does not own a neighboring, interlinked business, and 
consequently lacks as direct a financial stake in YRC's success as was present in Burton. 
See Bmion. 365 U.S. at 729, 81 S.Ct. at 861 . 

Hadges v. Yonkers Racing Corporation, 918 F.2d 1079 (2 nd Cir. 1990). Similarly, in the instant 
action, the Plaintiff does not argue that the State has a proprietary interest in the Defendant Sol, 
or any other Defendant. The Defendant Sol is owned and maintained by private individuals, as 
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are, upon information and belief, the other Defendants are as well. There is no allegation that the 
State even has any interest in any of the Defendants or in neighboring businesses. The Court in 
Hadges further noted that the Plaintiff argued regulatory control of the enterprise equaled state 
action as follows: 

Lastly, Hadges argues that the State's regulatory control over YRC satisfies the symbiotic 
relationship test. Subsequent to Burton, however, the Supreme Court enunciated the close 
nexus test as the standard for detennining whether state regulatory control qualifies as 
state action. See Jackson, 419 U.S. at 351, 95 S.Ct. at 453-54 (1974) . Hadges's regulatory 
argument is therefore more appropriately analyzed under Jackson. See id.; see also Bier 
v. Fleming, 111 F.2d 308 (6th Cir.1983), cert, denied, 465 U.S. 1026, 104 S.Ct. 1283. 79 
L.Ed.2d 686 (1984) ; Fulton v. Hecht, 545 F.2d 540 (5th Cir.) cert, denied, 430 U.S. 984. 
97 S.Ct. 1682. 52 L.Ed.2d 379 (19774 . 

Hadges v. Yonkers Racing Corporation, 918 F.2d 1079 (2 nd Cir. 1990). The Second Circuit 
Court of Appeals analyzed the relationship as follows: 

While the symbiotic relationship test focuses on the state's overall relationship with the 
private actor, the close nexus test specifically examines the state's link to the challenged 
action. See Jackson. 419 U.S. at 351,05 S.Ct. at 453-54 . Hadges does not contend that a 
State official was directly involved in YRC's denial of Hadges's request.— Instead, 
Hadges offers three other arguments to support his theory. Specifically, Hadges contends 
that the State's pervasive regulatory control over YRC, the State's alleged delegation, via 
N.Y.Comp.Codes R. & Regs, tit. 9, § 4119.8 (1985), of its authority to exclude 
undesirable persons from Yonkers Raceway to YRC, and YRC's sometime monopoly 
over harness racing in the New York metropolitan area satisfy the close nexus test. We 
believe that these arguments are untenable because in each instance the State's link to the 
challenged action is too tenuous to fall within Jackson. 

FN3. In the Reply Brief and again at oral argument, Hadges stated that, “at this stage of 
the litigation,” he had no evidence that a State official influenced YRC's decision, but 
suggested that we remand for further discovery on this issue. Under section 1983 , 
however, appellant bears the burden of proof on the state action issue. See Flass 
Brothers. Inc, r. Brooks, 436 U.S. 149. 155, 98 S.Ct. 1729. 4732-33. 56 1.1 d.2d 185 

(1978) . As such, to defeat YRC's motion for summary judgment, which was supported by 
an affidavit from a YRC representative stating that no State official had taken part in 
YRC's decision, Hadges would have had to “set forth specific facts showing that there 
[was] a genuine issue for trial.” See Anderson v. Liberty Lobby, Inc., All U.S. 242, 256- 
57, 106 S.Ct. 2505, 2514, 91 L.Ed.2d 202 (1986) . Because he did not produce any such 
facts, remand for further discovery would be inappropriate. 

In Jackson, Metropolitan Edison (“Metropolitan” ), a privately-owned utility, 
terminated Jackson's electricity because plaintiffs account was in arrears. See Jackson, 
419 U.S. at 346-47, 95 S.Ct. at 451-52 . Plaintiff filed suit pursuant to section 1983 
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claiming that the termination constituted state action depriving her of property without 
due process of law. See id. at 347-48, 95 S.Ct. at 451-52 . Jackson's state action claim 
rested on the state's extensive regulation of the utility, the monopoly status that the state 
had allegedly conferred upon Metropolitan, the essential nature of the utility service, and 
the state's alleged approval of Metropolitan's termination practice. See id. at 351-55, 95 
S.Ct. at 453-56 . The Court found that the state's involvement in Metropolitan's affairs 
was insufficient to create a “close nexus” between Metropolitan and the state such that 
“the action of the [utility] may be fairly treated as that of the State itself.” Id. at 351, 95 
S.Ct. at 453 . 

Jackson specifically refutes appellant's contention that the presence of state 
regulation alone transmutes a private actor's conduct into state action. See id. at 350, 
95 S.Ct. at 453 . As mentioned above, there is no evidence that a State official participated 
in YRC's decision to deny Hadges's application. The district court, therefore, correctly 
distinguished the instant case from Fitzgerald v. Mountain Laurel Racing, Inc., 607 F.2d 
589 (3d Cir.1979). cert, denied , 446 U.S. 956. 100 S.Ct. 2927. 64 L.Ed.2d 814 (1980) . in 
which the Third Circuit held that if a State official “personally and actively participated” 
in a racetrack's decision to expel a driver, state action existed. Id. at 599. Although YRC's 
denial of Hadges's application was based in part on the State's suspension of Hadges's 
license, YRC did not act at the behest of a State official and was not enforcing a violation 
of State racing law. Thus, the line between the State, as regulator of the harness racing 
industry, and YRC, as a private corporation acting in what it believed to be its own best 
interest as well as the best interest of the harness racing industry, remained distinct. As 
such, appellant's regulatory argument fails under Jackson. See Jackson. 919 U.S. at 350. 
95 S.Ct. at 453, 


Emphasis added. Hadges v. Yonkers Racing Corporation , 918 F.2d 1079 (2 nd Cir. 1990). 
Similarly, it is respectfully submitted that “the State's link to the challenged action is too 
tenuous” in the instant matter to be considered “state action”. 

In contrast, refusal of service of liquor, which service is only permitted under license, 
has been held to be discriminatory. The Plaintiff will undoubtedly cite Seidenberg v. McSorleys’ 
Old Ale House, Inc. , 317 F.Supp. 593, 598 (1970), in support of the instant action, as well as 
Craig v. Boren , 429 U.S. 190 (1976). These cases, however, addressed the refusal/denial of 
service of liquor to women and the restriction on the sale of liquor to men and women of 
different ages. Specifically, in Seidenberg (which was decided two (2) years prior to the United 
States Supreme Court’s decision in Moose Fodge No. 107) women plaintiffs were refused 
service of alcohol by the bartender who informed them that it was a one-hundred and fourteen 
year tradition to refuse to serve women under any conditions. Notably, they were not denied 


entry or charged for entry into the establishment, or charged any fees different from the fees then 
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being charged to men. That Court found state action because the state license enabled the 
service of liquor and the women were deprived of this specific service. That Court found as 
follows: 

The reasoning in favor of finding state action is that the state license 
enables the private licensee to engage in discriminatory conduct in the 
exercise of its franchise rights.... The license, it is argued, becomes a 
license to discriminate. 

Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F.Supp. 593, 598 (1970). As well, in Craig 
v. Boren, 429 U.S. 190 (1976), the Court held that a statute which prevented the sale of certain 
alcoholic beverages to men under 21, and women under 18 was discriminatory. The Court did 
not address circumstances such as those in the case before this Honorable Court where the 
alleged discriminatory conduct was unrelated to the actual licensed activity. 

Indeed, in the instant case, Plaintiff was not denied service of alcohol or the ability to 
purchase it, or even charged a higher than usual price for an alcoholic beverage. Rather, Plaintiff 
complains that he, as a man, was charged the usual fee to gain entry into the Defendants’ place of 
business while women were charged a discounted fee, or the Plaintiff was given less time to gain 
entry for free. The state action, if any, lies in the issuance of the license to serve alcohol and the 
service thereof, not the admission fees, if any, charged by the Defendants. As such, it is 
respectfully submitted that there is no basis for finding “state action” in the instant matter, and 
that it should be dismissed pursuant to Fed R. Civ. Pro. 12(b)(6). 
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Conclusion 

For the foregoing reasons, Defendant Sol, respectfully requests that this Honorable Court 
dismiss this action with prejudice, award to Defendants reasonable legal fees for having to 
defend themselves in this baseless action, and for having to make the instant motion, award 
Defendants the costs and disbursements of this application, and award Defendants such other and 
further relief as this Court deems just and proper. 

Dated: November 12, 2007 


Respectfully Submitted, 

Adam B. Kaufman & Associates, PLLC 

By: s/ Robert S. Grossman (RG 8043) 
Counsel for Defendant Sol 
585 Stewart Avenue, Suite 302 
Garden City, New York 11530 
Tel: (516) 228-8823 
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Certificate of Service 

Robert S. Grossman, an attorney duly admitted to practice law before the Courts of the 
State of New York and the United States District Court in the Southern District of New York 
hereby certifies that I have on November 12, 2007 caused a copy of the MEMORANDUM OF 
LAW IN SUPPORT OF THE MOTION OF DEFENDANT AER LOUNGE, LLC TO 
DIMISS THE COMPLAINT to be served upon Plaintiffs counsel and the counsel for the co¬ 
defendants who have appeared in this action by causing a true and correct copy thereof to be 
delivered to said counsel by electronic court filing system of the United States District Court for 
the Southern District of New York as indicated below: 

Plaintiff, pro se 

Roy Den Hollander, Esq. 

The Law Office of Roy Den Hollander, Esq. 

545 East 14 th Street, 10 D 
New York, NY 10009 
Email: royl7den@gmail.com 

Counsel for Defendant AER Lounge, LLC 

Vanessa R. Elliott 
Beattie Padovano, LLC 
50 Chestnut Ridge Road 
Montvale, New Jersey 07645 
Tel: (201)573-1810 
Email: velliott@beattielaw.com 

Counsel for Lotus 

Deborah Swindells Donovan, Esq. 

90 Broad Street, 23rd Floor 
New York, NY 10004 
(212) 269-5500 (tel) 

Email ddonovan@gordonrees.com 


Dated: Garden City, New York 
November 12, 2007 


ADAM B. KAUFMAN & ASSOCIATES PLLC 

By: _/S/_Robert S. Grossman, Esq. 

Robert S. Grossman, Esq. (RG 8043), Of Counsel 

Attorneys for Defendant Sol 

585 Stewart Avenue, Suite 302 

Garden City, NY 11530 

Tel: 516-228-8823 
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PRELIMINARY STATEMENT 


The defendants failed to abide by Judge Cedarbaum’s rules requiring the receipt of 
motions by noon at least 22 days before the return date. Individual Practices Judge Cedarbaum , 
3. MOTIONS C. (“Motions must be received by all parties by noon at least 22 days before the 
return date.”)(emphasis added). 

At the October 3 ld conference, Judge Cedarbaum set a return date of November 29 th for 
the defendants’ motions to dismiss. That meant all the defendants’ motions “must” have been 
received by the plaintiff class by noon on November 7 th . They were not. The plaintiff class 1 , did 
not receive the motion from Sol, represented by attorney Grossman, via the Court’s ECF system 
until 5:13 PM and Lotus’ motion, represented by attorney Donovan, until 7:44 PM on November 
7 th . 2 3 As for attorney Grossman, this is the second time he has not abided by the Judge’s time 
deadlines. Previously, he submitted his Declaration in Opposition to the recusal motion at 5:52 
PM on the day it was due—not 12 noon. He was notified in the plaintiff class’ Reply 
Affirmation 21 that his declaration would be ignored for failure to abide by the rules. Attorney 
Donovan, who has practiced in the federal courts for 20 years, should, of all persons, know by 
now to carefully read a Judge’s rules. Given the animosity in these proceedings, the two defense 
attorneys are most likely playing the usual childish games to hassle their opponents. Attorneys 
Donovan and Grossman have had over a month to prepare their motions. There is simply no 
excuse for not meeting the deadline. The plaintiff class requests that the two defendants’ 
motions to dismiss be declared a nullity—either the rules mean something or they don’t. 


1 Class counsel and named plaintiff or class representative for the putative class is Roy Den Hollander. 

2 Attorney Grossman served another memorandum of law on November 12—five days late and without any 
explanation. 

3 Attorney Elliott for A.E.R. Lounge diligently filed her motion to dismiss well before any deadline. 
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Throughout this memorandum, the term “plaintiff class” is used to refer to the putative 
class of men invidiously discriminated against by the defendants for charging guys more for 
admission than ladies or making a guy’s admission more timely or economically burdensome 
than for females. At the October 3 conference, Judge Cedarbaum turned this putative class 
action into a pro se case. Under the law, however, “[t]he determination whether there is a proper 
class does not depend on the existence of a cause of action,” and “a suit brought as a class action 
should be treated as such for purposes of dismissal or compromise, until there is a full 
detennination the class is not proper.” See e.g. Kahan v. Rosentiel . 424 F.2d 161, 169 (3 rd Cir. 
1970); Gaddis v. Wyman , 304 F. Supp. 713, 715 (S.D.N.Y. 1969). Since there is no ruling that 
the putative class is not proper, this case remains a class action with class counsel and not a pro 
se proceeding. This benefits both the Court and defendants because a complaint filed by a pro se 
plaintiff is held to a less stringent standard, which would make dismissal less likely. Erickson v. 
Pardus, 127 S. Ct. 2197, 2200, 167 L. Ed. 2d 1081 (2007)(citation omitted). 

Fed. R. Civ. P. 15(a) grants the plaintiff class the right to amend the original complaint 
once prior to service of a responsive pleading. Since a motion to dismiss is not a responsive 
pleading, the plaintiff class takes this opportunity to file and serve its First Amended Complaint, 
Exhibit 1 . If this Court finds the First Amended Complaint (hereafter “Complaint”) insufficient 
and decides to dismiss this action, the plaintiff class requests leave to file a Second Amended 
Complaint that meets this Court’s objections . 

ARGUMENT 

Fed. R. Civ. P. 12(b)(6) Standard 

Three attorneys for the five defendants have submitted motions to dismiss under Fed. R. 
Civ. P. 12(b)(6): Attorneys Donovan (Lotus), Elliott (A.E.R. Lounge), and Grossman (Sol). Not 
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one of them has cited the correct, current standard in this circuit and the U.S. Supreme Court for 
determining motions to dismiss—the “plausibility standard,” which actually favors the 
defendants—not a minor oversight for their clients. 4 Iqbal v. Hasty. 490 F.3d 143, 157-58 (2d 
Cir. 2007). As a courtesy, I will do it for them in the following paragraphs so they can get it 
right in their replies. 

In deciding a Fed. R. Civ. P. 12(b)(6) motion to dismiss in the Second Circuit, a district 
court accepts all factual allegations in the complaint as true and draws all reasonable inferences 
in the plaintiff class’ favor. ATSI Communs., Inc, v. Shaar Fund, Ltd. . 493 F.3d 87, 98 (2d Cir. 
2007)(citing Ganino v. Citizens Utils. CO. . 228 F.3d 154, 161 (2d Cir. 2000). Further, a court 
may consider any written instrument attached to the complaint, statements or documents 
incorporated into the complaint by reference, legally required public records, and documents 
possessed by or known to the plaintiff class and upon which it relied in bringing the suit. ATSI 
Communs.. Inc, at 98. 

To survive dismissal, the plaintiff class must provide the grounds upon which its claim 
rests through factual allegations sufficient “to raise a right to relief above the speculative level.” 
ATSI Communs.. Inc. . 493 F.3d at 98 (citing Bell Atl. Corn, v. Twombly , 127 S.Ct. 1955, 1965, 
167 L. Ed. 2d 929 (2007)). The complaint must provide “plausible grounds” 5 for the allegations 
with “enough fact to raise a reasonable expectation that discovery will reveal evidence” to 
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Attorneys Elliott and Grossman cite to the statement in Conley v. Gibson . 355 U.S. 41, 45-46, 78 S. Ct. 99, 2 L. 
Ed. 2d 80 (1957), that a dismissal motion should be granted if “it appears beyond doubt the plaintiff can prove no set 
of facts which would entitle him to relief.” (Elliott Law Memorandum p. 1, Grossman p.5). Attorney Donovan in 
her law memorandum at p. 2 makes the same cite only a little more circuitously by citing H. J. Inc, v. Northwestern 
Bell Tel. Co. . 492 U.S. 229, 249-50, 109 S. Ct. 2893, 106 L. Ed. 2d 195 (1989), which in turn cites Hishon v. King 
& Spalding , 467 U.S. 69, 73 (1984), which sends us on to the Conley statement about “no set of facts”. The U. S. 
Supreme Court put that standard into “retirement” this year in Bell Atl, Corn, v, Twombly , 127 S. Ct. 1955, 1969, 
167 L. Ed. 2d 929 (2007). A simple click on the “Shepards” button by either of these defense attorneys would have 
disclosed that. 

5 Plausible means that which at first glance appears to be true, reasonable, valid but which may not be so. Webster’s 
New World Thesaurus p. 740, under “specious”, 1999. 
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support them. Bell Atl. Corp. v. Twombly . 127 S. Ct. 1955, 1965. This is not a heightened 
standard but requires a “flexible ‘plausibility standard,’ which obliges a pleader to amplify a 
claim with some factual allegations in those contexts where such amplification is needed to 
render the claim plausible.” I qbal v. Hasty . 490 F.3d at 157-58. A complaint should place 
allegations in a context that raises suggestions of facts required for a cause of action, Bell Atl. 
Corp. v. Twombly , 127 S. Ct. at 1966, and provide enough facts to state a claim that is plausible 
on its face, icf at 1974. Complaints may contain either direct or inferential allegations as to all 
the material elements of a legal theory. Id at 1969. The courts, however, are not required to 
conjure up a fact situation that might turn a speculative unconstitutional action into a real one. 

Id. at 1969. The plaintiffs need nudge their claims across the line from conceivable to plausible. 
Id at 1974. 

While detailed factual allegations are not necessary, a complaint requires more than 
labels or recitation of the elements of a cause of action. Bell Atl. Corp. v. Twombly , 127 S. Ct. 
1955, 1964-65. Vague, conclusory, naked, bald assertions and conclusions of law are statements 
devoid of facts upon which a court could find a civil rights violation. Gregory v. Daly , 243 F.3d 
687, 692 (2d Cir. 2001). Some legal conclusions, however, are pennissible when the defendant 
is given notice of the date, time and place of the alleged illegal conduct. Iqbal v. Hasty, 490 
F.3d 143, 156. Other conclusory allegations can be resolved by a defendant’s motion for a 
more definite statement, or tightly controlled reciprocal discovery. Iqbal v. Hasty , 490 F.3d 
143, 158. 

“[I]t may appear on the face of the pleading that a recovery is very remote and unlikely 
but that is not the test.” Weisman v. Lelandais , 532 F.2d 308, 311 (2d Cir. 1976)(per curiam) 
(quoting Scheuer v. Rhodes . 416 U.S. 232, 236, 94 S. Ct. 1683, 40 L.Ed.2d 90 (1974)). A 
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complaint cannot be dismissed based on a judge’s disbelief of the factual allegations even if it 
strikes a judge that actual proof is improbable. Bell Atl. Corp. v. Twombly , 127 S. Ct. at 1965. 
“This standard is applied with even greater force where the plaintiff alleges civil rights violations 
. . . .” Hernandez v. Coughlin . 18 F.3d 133, 136 (2d Cir. 1994). In civil rights actions 
concerning sexual discrimination, it is enough to assert facts and reasonable inferences so that 
when construing the complaint liberally and in the plaintiff class’s favor, a court could infer a 
violation. Gregory v. Daly , 243 F.3d 687, 692 (2d Cir. 2001). 

District Courts retain the power to insist upon some specificity in pleading before 
allowing cases to proceed where massive discovery is likely to create unacceptable settlement 
pressures. Bell Atl. Corp. v. Twombly . 127 S. Ct. 1955, 1966-67. The pleading standards in 
Bell Atlantic may be limited to such cases. Iqbal v. Hasty, 490 F.3d at 157. 

Discovery in this case will in no fashion reach the sprawling, costly, and hugely time- 
consuming levels that the Supreme Court expressed concern about in Bell Atl. Corp. v. 

Twombly , 127 S. Ct. 1955, 1966-67. (Re: Proposed Case Management Plan submitted by the 
Plaintiff Class). Nor would discovery create an “in terrorem increment of the settlement value,” 
id. at 1966, forcing the defendants to settle for unjust demands. All the Complaint asks is that 
the defendants stop invidiously discriminating against men and nominal damages of say one 
dollar to the class as a whole. Not exactly a request to strike fear into the hearts of lucrative 
businesses, but it may aggravate all those ladies that guys are currently subsidizing to party at the 
defendants’ discos. Discovery in this case will provide specific, admissible evidence to prove 
the Complaint’s allegations with respect to each defendant. 

A fair reading of the Complaint will show that its bones have flesh, any nakedness is 
clothed, bald spots grow hair, specters of speculation are exorcised, factual allegations amplify 
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nine pages, some pre-discovery evidence lay in the exhibits, legal conclusions are unmasked to 
reveal factual assertions going to the elements of state action and invidious discrimination, and 
the conceivable crosses the line untouched, not to the plausible, but to reality. Admittedly, there 
is no concrete in the Complaint’s pages to drag the defendants under financially, just specific 
factual allegations. 

State Action 

If the three defense attorneys argued the wrong motion to dismiss standard—one that 
didn’t benefit their clients—why should this Court believe they have gotten the state action 
requirement right? Especially, when two different judges in this very same Court (S.D.N.Y.) 
found state action in an identical situation as here—premises over which the New York State 
Liquor Authority (“SLA”) exercises pervasive regulation and control of the sale of alcohol for 
on-premise consumption. Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 L. Supp. 593 
(1970)(Mansfield, J. granted plaintiffs motion for summary judgment); Seidenberg v. 
McSorleys’ Old Ale House, Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. denied defendant’s 
motion for a Rule 12(b)(6) dismissal). 

Further, had the same defense attorneys taken the time to Shepardize the McSorleys’ 
decisions, something they also failed to do with Conley, they would have learned that the 
McSorleys’ decisions have not been overruled or criticized on the state action issue, and the 
decisions have actually been approved in other cases for the existence of state action as a result 
of New York State’s pervasive control over those licensed to sell alcohol: Male v. Crossroads 
Associates, 337 F.Supp. 1190 (S.D.N.Y. 1971), Bennett v. Dyer’s Chop House, Inc„ 350 F.Supp. 
153 (N.D. Ohio 1972), see Bright v. Isenbarger , 445 F.2d 412 (7 th Cir. 1971). Even the U.S. 
Supreme Court in Craig v. Boren cited to the 1970 McSorleys’ case for the proposition that 
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“federal and state courts uniformly have declared the unconstitutionality of gender lines that 
restrain the activities of customers of state-regulated liquor establishments.. Craig . 429 U.S. 
190, 208, 97 S. Ct. 451, 50 L. Ed. 2d 397 (1976). This decision came four years after Moose 
Lodge No. 107 v. Irvis. 407 U.S. 163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1972), which dealt not 
with a New York regulatory scheme nor a public accommodation as does this case. 

Another error the defense attorneys, especially Deborah Donovan, make is emphasizing 
that their clients are private entities; therefore, the discos’ abridging of individual rights does not 
involve state action. Privately owned and operated is not the determining factor for state action 
purposes: “the character of a legal entity is detennined neither by its expressly private 
characterization in statutory law, nor by the failure of the law to acknowledge the entity’s 
inseparability from recognized government officials or agencies.” Brentwood Acad, v. Tenn. 
Secondary Sch. Ath. Ass’n . 531 U.S. 288, 296, 121 S. Ct. 924, 148 L. Ed. 2d 807 (2001)(citation 
omitted). Just because the defendants are corporate or partnership entities under New York law 
does not mean state action is lacking. 

The Supreme Court analysis for finding state action looks at whether the asserted 
constitutional deprivation resulted from the exercise of a right or privilege having its source in 
state authority and whether the ostensibly private actor can be described as a state actor. 
Edmonson v. Leesville Concrete Co. , 500 U.S. 614, 620, 111 S. Ct. 2077, 114 L. Ed. 2d 660 
(1991). In finding whether the actions of the ostensibly private actor can be described as a 
person acting with state action, the Court examines three areas: (1) the extent of contacts by 
which the private actor relies on state assistance and benefits, often described as entanglement or 
entwinement; (2) whether the private party performs a traditional state function; and (3) whether 
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the discrimination is aggravated in some unique way by the incidents of state authority. 
Edmonson. 500 U.S. 614, 621-22. 

Edmonson concerned the use of preemptory jury challenges to keep persons of a 
particular color off a jury. In finding state action by the private defendant who exercised the 
challenges, the Supreme Court reasoned that preemptory challenges for selecting a jury have no 
use outside the jury system, a system that the government alone administers, Edmonson , 500 
U.S. 614, 622; therefore, the discrimination by the private defendant amounted to state action. 6 
In New York State, the system through which alcohol is sold for on-premise consumption is 
administered solely by the State, which authorizes the privilege to the defendants to sell alcohol. 
N.Y. Alcoholic Beverage Control Law (“ABC Law”), § 2. Statutes and rules prescribe many of 
the details for the jury system, Edmonson , 500 U.S. 614, 622-23, as with the sale of alcohol for 
on-premise consumption in New York, ABC Law, State Liquor Authority Rules. 9 NYCRR 
Exec., Subtitle B (“SLA Rules”). 

In Edmonson , “[A] private party could not exercise its preemptory challenges absent 
overt, significant assistance of the court,” 500 U.S at 624, and the defendant discos could not 
exercise their admission practices without the direct and indispensable participation of the SLA. 
Without the SLA’s stamp of approval that the defendants have abided by all the State’s laws and 
rules, no one would seek admission to the discos because there would be no alcohol to drink. 
Even temperance unionists would not show up because other discos serving alcohol would have 
more people to choose from. In addition, investors would not invest, unless looking for a tax 
write off or to launder cash. Private parties, the defendants, have become state actors for the 
purpose of reaping the benefits of selling alcohol, just as the private defendant in Edmonson 

6 The Supreme Court extended its holdings in Edmonson to discrimination against males in the jury selection 
process in J.E.B. v. Ala, ex rcl. T.B. . 511 U.S. 127. 114 S. Ct. 1419. 128 L. Ed. 2d 89 (1994). 
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became a state actor in order to benefit from the legislative authorization of preemptory 
challenges, Edmonson , 500 U.S. at 621. As with the court in Edmonson , New York State’s 
allowance of discriminatory admission policies by the defendant discos has not only made New 
York a party to the biased conduct, but the State also has elected to place its power and prestige 
behind invidious discrimination. Edmonson , 500 U.S. at 624 (citing Burton v. Wilmington 
Parking Authority , 365 U.S. 715, 725, 81 S. Ct. 856, 6 L.Ed.2d 45 (1961)). New York State’s 
laws and rules have created a legal framework that governs the defendants’ discriminatory 
practices, delegates to the defendants the authority to sell alcohol, and the State knowingly 
benefits from the revenues raised at Ladies Nights. National Collegiate Athletic Assn, v, 
Tarkanian , 488 U.S. 179, 192, 109 S. Ct. 454, 102 L. Ed. 2d 469 (1988)(citations omitted). All 
of which involves the State with the defendants’ invidious discrimination against men. 

The state action analysis has no fonnal test for the amount of contacts with the 
government that will subject a private person’s activities to the restrictions of the U.S. 
Constitution. The Supreme Court decides state action issues on a case by case basis. In applying 
the Supreme Court’s analysis, it does well to keep the following quote of Mr. Justice Clark in 
mind: 


“Because the virtue of the right to equal protection of the laws could lie only in 
the breadth of its application, its constitutional assurance was reserved in terms 
whose imprecision was necessary if the right were to be enjoyed in the variety of 
individual-state relationships which the Amendment was designed to embrace. 
For the same reason, to fashion and apply a precise formula for recognition of 
state responsibility under the Equal Protection Clause is an ‘impossible task’ 
which ‘This Court has never attempted.’ [citation omitted] Only by sifting facts 
and weighing circumstances can the nonobvious involvement of the State in 
private conduct be attributed its true significance.” Burton , 365 U.S. at 722. 
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(1) Entanglement or Entwinement 

The entanglement or entwinement analysis focuses on the number and types of contacts 
between the government and the ostensibly private wrongdoer or the practices that allegedly 
violate the U.S. Constitution. The more the contacts, the less they need to directly connect with 
the deprivation of rights; the fewer the contacts, the closer in proximity they need to be to the 
abridgement of rights. 

In Brentwood Academy v. Tennessee Secondary School , the U.S. Supreme Court used a 
state action test of “entwinement” between state government officials and an association of 
public and private secondary schools that regulated interscholastic athletic competition. 
According to the Court, “public entwinement in the management and control of... 
corporations,” Brentwood , 531 U.S. at 297, “support a conclusion that an ostensibly private 
organization ought to be charged with a public character ...” Brentwood , 531 U.S. at 302. The 
line between private and state action is drawn, in part, to avoid the imposition of responsibility 
on a state for conduct it could not control. Id. 531 U.S. at 295(citing Tarkanian , 488 U.S. 179, 
191). The SLA has plenty of control over the defendants, such as forbidding discrimination on 
the basis of color, religion, or creed, ABC § 65(4) and requiring defendants to abide by State 
laws and regulations, ABC § 64 (6-a)(f); SLA 9 NYCRR § 48.3, such as the Civil Rights Law §§ 
40 and 40-c that forbid discrimination in public accommodations based on sex. 

In determining whether entwinement exists, the courts look to three categories of 
relationship between the nominally private actor and the state. See San Francisco Arts & Ath. v. 
United States Olympic Comm. , 483 U.S. 522, 542, 107 S. Ct. 2971, 97 L. Ed. 2d 427 (1987)(the 
Court found no state action because the government could not exercise de facto control over the 
private actor, which contrasts to the SLA’s exercise of de jure control over the defendants). 
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Whether all three categories are satisfied or just one or two does not provide the answer for state 
action because, once again, it depends on the totality of the facts and circumstances and the 
degree to which the categories listed below are satisfied. 

(a) Defendants Subject to Extensive Regulation and Licensing 

Just because a private actor is licensed and regulated by a state does not mean state 
action, but neither does it mean no state action. “[Gjovernmental authority may dominate an 
activity to such an extent that its participants must be deemed to act with the authority of the 
government and, as a result, be subject to constitutional constraints.” Edmonson , 500 U.S. 614, 
620. 

Retailers of alcohol for on-premise consumption are distinguishable from other 

business’s that pay a tax or fee for a license to operate because of the ubiquitous and pervasive 

involvement of the State and nature of the alcohol industry. The defendants, commercial 

enterprises engaged in voluntarily serving the public, operate in an area—often considered 

harmful and unnecessary, where the State’s regulatory power is far broader than in the case of an 

ordinary lawful business essential to the conduct of human affairs. The relationship between 

New York State and the defendants goes well beyond just issuing the defendants a license to sell 

alcohol. As the New York Court of Appeals stated in Seagram & Sons, Inc, v. Hostetter , 16 

N.Y.2d 47, 56, 262 N.Y.S.2d. 75, 79, 201 N.E.2d 701, 704 (1965): 

“A long history of regulation, control, price fixing, place of time and sale setting, 
and outright extinction lies behind the liquor business in this country since 
Colonial times, and it is too late today to suggest that the rights of those who 
choose to engage in it are on a constitutional or legal parity with the rights of 
people who trade in bicycles, or cosmetics, or furniture.” 


11 



And as Justice Frankfurter said in Goesart v. Cleary , 335 U.S. 464, 465, 69 S. Ct. 198, 93 L. Ed. 
163 (1948): “The Fourteenth Amendment did not tear history up by the roots, and the regulation 
of the liquor traffic is one of the oldest and most untrammeled of legislative powers.” 

“[Wjhen a significantly restricted and regulated license is granted by the State to 
exercise a privilege of serving the public where that privilege would be impermissible without 
such license, there may well exist sufficient State involvement to make the acts of the licensee 
those of the State itself.” McSorleys’, 308 F.Supp. at 1258. Without State approval, the 
defendants could not sell alcohol, and without alcohol the discos would fail economically. So in 
order to survive and make their owners money, the discos comply with New York’s pervasive 
regulatory scheme that dominates the on-premise consumption of alcohol to such a degree, that 
the discos’ every move evinces State authority and control. 

The defendants rely on Moose Lodge No. 107 v. Irvis. 407 U.S. 163, 92 S. Ct. 1965, 32 
L. Ed. 2d 627 (1972), to argue that the SLA regulation of the defendants does not reach the level 
of state entwinement. Moose Lodge had been issued a “private club license” by the State of 
Pennsylvania to serve alcohol. The Supreme Court explicitly distinguished Moose Lodge from 
Burton , which the McSorleys’ decisions rely on, by stating, “[ujnlike Burton , the Moose Lodge 
building is located on land owned by it, not by any public authority. Far from apparently holding 
itself out as a place of public accommodation, Moose Lodge quite ostentatiously proclaims the 
fact that it is not open to the public at large... In short, while [in Burton there] was a public 
restaurant in a public building, Moose Lodge is a private social club in a private building.” 

Moose Lodge , 407 U.S. at 175. The Supreme Court found in Moose Lodge that the amount of 
contacts weren’t as pervasive as for a public accommodation, such as the restaurant in Burton . 
The fewer the contacts, the more closely associated those contacts must be with the 


12 



discriminatory conduct, and in Moose Lodge , because of the private nature of the club, they 
weren’t. 

New York State’s regulation of the sale of alcohol for on-premise consumption by public 
accommodations are more extensively controlled than for private clubs. (Complaint f 11, 

Exhibit 1) . The fundamental difference in New York State between a private club and public 
accommodation is reflected in the ABC Law and SLA Rules that regulate private club licensees 
less strictly than discos whose premises are open to the public. McSorleys’, 317 L.Supp. at 604. 
Lor example, SLA Rule 9 NYCRR § 47.7(d) requires payment of a fee and prior approval for the 
defendant public accommodations to alter their premises in numerous ways that are considered 
by the SLA as “substantial”. Only three such types of alterations are held “substantial” for 
private clubs. In addition, all “non-substantial” alterations can be made by private clubs without 
requesting pennission in advance. SLA Rule 9 NYCRR § 47.3(f). The defendants, however, 
must file a request for all but certain excepted alterations. In addition, license fees for private 
clubs are a fraction of those for the defendants. ABC Law § 66(4). 

The defendants down play the factual distinction that Moose Lodge dealt with a private 
club and not a public accommodation. The Moose Lodge decision, however, can be construed as 
resting on that sole distinction: that the Supreme Court actually held private property and 
associational constitutional rights as outweighing any individual’s right to be served dinner and a 
drink at a private club. The 14 th Amendment “erects no shield against merely private conduct, 
however discriminatory or wrongful.” Shelley v. Kraemer , 334 U.S. 1, 13, 68 S. Ct. 836, 92 L. 
Ed. 1161 (1948). The defendant discos, however, in deciding to discriminate against males are 
hardly exercising an individual choice in the use of private property as did Moose Lodge. 
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Moose Lodge was not regulated under Pennsylvania’s public accommodation scheme 
for on-premise consumption, but under a separate license for private clubs not open to the 
public. Moose Lodge . 407 U.S. at 164. New York State also has a “private club” license for 
applicants that wish to restrict admission to certain classes or groups of people. (SLA website 
License Classes , http://abc.state.ny.us/JSP/content/classDefmitions.jsp). In New York a 
private club refers to an organization of persons incorporated under the “Not-for-Profit 
Corporation” law or the “Benevolent Orders” law, and which is the owner, lessee or occupant 
of the building used exclusively for club purposes. Id. New York law, and perhaps 
Pennsylvania, specifically allows for the exclusion of groups of persons regardless of the 
reason, so long as the private club requirements are maintained. It is no surprise, therefore, 
that Moose Lodge did not find state action, and that it is not applicable to this case, since the 
very purpose of a private club liquor license in New York, and perhaps Pennsylvania, is to 
allow individuals to associate with whom they wish as though they were in their own home. 

The proverbial right of a homeowner to choose whom he shall invite to dinner is in no sense 
bound up in the defendant discos’ discrimination. McSorleys’, 317 F.Supp. at 604. Public 
accommodations are not permitted to treat different groups differently—they are required to 
treat all their customers similarly. 

Attorney Grossman argues that the state action analysis in Powe v. Miles , 407 F.2d 73 
(2d Cir. 1968), applies to this case. Powe found no state action but dealt with the issue in a 
disciplinary setting at a private college. There the court rejected the argument that state financial 
aid to the College of Ceramics at Alfred University could provide a basis for finding state action 
in the suspension of students from the University at large. 

The Powe court also rejected the argument that state regulation of educational standards 
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within the University could be held to implicate the state generally in University policies toward 
demonstrations and discipline. The Second Circuit, however, would have found state action if 
New York “had undertaken to set policy for the control of demonstrations in all private 
universities or in universities containing contract colleges. (Citation omitted). But the fact that 
New York has exercised some regulatory powers over the standard of education offered by 
Alfred University does not implicate it generally in Alfred's policies toward demonstrations and 
discipline.” Powe, 407 F.2d at 81. The alcoholic regulatory scheme in New York involves the 
State far more extensively and intimately in the management of retailers of alcohol than the 
limited state regulation of educational standards in Powe involved New York in the operation of 
Alfred University. McSorleys’ . 317 F.Supp. at 605 n. 21. In addition, the hurdle for state action 
is lower when the issue evolves sex discrimination as opposed to Students for a Democratic 
Society (“SDS”) demonstrating against the Vietnam War at an ROTC rally. Cf Coleman v. 
Wagner College . 429 F.2d 1120, 1127 (2d Cir. 1970)(Friendly, J. concurring). 

(b) Wide Range of Physical and Economic Contacts Between Defendants and State, Joint 
Venture, Symbiotic Relationship 

The classic joint participant or symbiotic relationship case is Burton, 365 U.S. 715. The 
privately owned restaurant leased space in a government owned parking building. The restaurant 
refused to serve certain persons because of the color of their skin. The restaurant did not receive 
any direct aid from the government, but it did benefit from its lease of space in a government 
owned building and patronage from government workers, while the government benefited from 
rental revenues paid by the restaurant. Although the government did not command or encourage 
the restaurant’s discrimination, there existed the appearance of government authorization of the 
practices. While the restaurant and government were not in a joint venture, they had a 
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relationship described as “symbiotic” by legal commentators. The Supreme Court considered 
the totality of the circumstances to find state action. Burton . 365 U.S. 715, 724-25. When 
government activities and a private actor become emneshed to their mutual benefit, the private 
party’s practices are subject to constitutional restraint. Cf Id. 

The defendant discos, as in Burton , do not receive any direct aid from the State. But the 
licensing practices of the SLA do operate to restrict competition among sellers of alcohol for on¬ 
premise consumption, which results in conferring on license holders a significant state-derived 
economic benefit approximating the state support provided by the lease involved in Burton . Id. 
at 724. 

The defendant discos also benefit from operating under tie facto franchises from New 
York State. According to Black’s Law Dictionary , 5 th edition, franchise means “[a] special 
privilege conferred by government on ... [a] corporation, and which does not belong to citizens 
of the country generally of common right.” Since pennission from New York State to sell 
alcohol is not a right, but a privilege, Katz's Delicatessen, Inc, v. O’Connell , 302 N.Y. 286, 288- 
89, 97 N.E.2d 906 (1951), the defendants are in effect franchise operations of the State. Without 
their franchises from the SLA, the discos would not exist. Absent the privilege to sell alcohol, 
no one would attend the defendants on Ladies Nights or any other nights. 

In Burton , the government could have affirmatively required the restaurant to abide by 
the 14 th Amendment as a consequence of the restaurant’s involvement with a government 
facility. Burton , 365 U.S. 715 at 725. So too, the SLA has the power under State law and its 
Rules to put a stop to the defendants’ practices. In fact, no State may effectively abdicate its 
responsibilities by either ignoring them or by merely failing to discharge them whatever the 
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motive may be. Burton , 365 U.S. 715 at 725. “It is of no consolation to an individual denied the 
equal protection of the laws that it was done in good faith.” Icf 

The State benefits from Ladies Nights discrimination through its interest of a proprietary 
nature in the defendants. One definition of “proprietary” is possessing dominion over a thing. 
Black’s Law Dictionary , 5 th ed. The State can revoke, cancel or suspend the defendants’ 
privilege to sell alcohol, which is the very life blood of the disco business. But as long as the 
State assents to the defendants’ operations, the State benefits from Ladies Nights. Ladies nights 
make the defendants money; otherwise, they would not hold them. (See Donovan Law 
Memorandum p. 10). An amount of those funds, presently unknown without discovery, 
contributes to the numerous fees the SLA charges the defendants and those fees add, somewhat, 
to the millions over time that the State makes from its power to control the liquor industry. 
(Complaint T(T1 18, 19, Exhibit 1) . 

There also exists an appearance of State authorization of the defendants’ discriminatory 
practices because the defendants prominently display their state licenses to be seen by all visitors 
pursuant to § 114(6) of the ABC Law. McSorleys’ 317 F. Supp. at 603. 

In the present case “as in [Burton] , ‘the State has so far insinuated itself into a position of 
interdependence ... that it must be recognized as a joint participant in the challenged activity, 
which, on that account, cannot be considered to have been so purely private as to fall without the 
scope of the Fourteenth Amendment.’” Coleman v. Wagner College , 429 F.2d 1120, 1127 (2d 
Cir. 1970)(Friendly, J. concurring)(quoting Burton , 365 U.S. at 725). 

(c) State Provides Subsidy to Defendants 

“[T]he general restrictions with which the retail sale of alcohol [in New York] is 
hedged about, and in particular the restrictions imposed upon applications for new licenses, 
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operate to limit competition to a degree sufficient to render the issuance of a license a 
commercially valuable privilege granted by the state to the licensee.” McSorleys’ 317 F. 

Supp. at 602. Without such a “commercially valuable privilege” or subsidy, the defendants 
would not even exist and, therefore, not be able to make money discriminating against men. 

When the SLA grants an on-premise license, it uses the standard set forth in ABC Law 
§ 2 of “whether public convenience and advantage will be promoted by the issuance of 
licenses to traffic in alcoholic beverages, the increase or decrease in the number thereof and 
the location of premises licensed.” The State courts review of this broad power has revealed a 
tendency by the SLA to protect the economic interests of already licensed premises, such as 
the defendants, by renewing their licenses while denying applications of new entrants in the 
general area when licensees have made large investments and local population and usage has 
not increased. Cf. e.g. William H. Van Vleck, Inc, v. Klein . 50 Misc. 2d 622, 271 N.Y.S.2d 
64, 67, 69 (Sup. Ct. 1966). In effect, the State is providing the defendants an indirect subsidy 
of immense economic value. An increase in the supply of discos serving alcohol in New York 
County would drive down the demand for each of the individual defendant discos. 

Even were this Court to find no state action, the SLA, a State agency, is itself impairing 
constitutional rights by providing the benefits of a license for retailing alcohol to the defendants 
despite their deprivation of individual rights. The defendants receive a specialized benefit that 
amounts to a cash subsidy. The defendants sell mix drinks at around $10 each, but the actual 
cost of such drinks are around $ 1. Thanks to the SLA, the defendants have a privilege to mint 
julep money. Regardless of whether the defendants have a right to act free of constitutional 
restraints, it is clear that the State, through the SLA, has no authority to provide valuable 
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privileges to those who infringe the exercise of constitutional rights. See, Norwood v. Harrison, 
413 U.S. 455, 466, 93 S. Ct. 2804, 37 L. Ed. 2d 723 (1973). 


(2) Public Function 

When a private person engages in a function traditionally associated with sovereign 

governments, which has been delegate to him either de facto or de jure, then that person is 

subject to the same limitations on freedom of action as the state. This agency view of state 

action was first expressed by Justice Harlan, in his dissent to the Civil Rights Cases, 109 U.S. 

3, 58-59, 3 S. Ct. 18, 27 L. Ed. 835 (1883). 

“In every material sense applicable to the practical enforcement of the 
Fourteenth Amendment, railroad corporations, keepers of inns, and managers 
of places of public amusement are agents or instrumentalities of the State, 
because they are charged with duties to the public, and are amenable, in 
respect of their duties and functions, to governmental regulation. It seems to 
me that, ... a denial, by these instrumentalities of the State, to the citizen, 
because of his race [or sex], of that equality of civil rights secured to him by 
law, is a denial by the State, within the meaning of the Fourteenth 
Amendment. If it be not, then that race [or sex] is left, in respect of the civil 
rights in question, practically at the mercy of corporations and individuals 
wielding power under the States.” 

Justice Harlan's dissent found support in Marsh v. Alabama , 326 U.S. 501, 506, 66 S. Ct. 
276, 90 L. Ed. 265 (1946), where, in holding that a State could not, consistently with the 14 th 
Amendment, impose criminal punishment on a person for distributing religious literature on the 
sidewalk of a company-owned town contrary to regulations of that town’s management, the 
Court noted: 

“Ownership does not always mean absolute dominion. The more an owner, 
for his advantage, opens up his property for use by the public in general, the 
more do his rights become circumscribed by the statutory and constitutional 
rights of those who use it. Thus, the owners of privately held bridges, ferries, 
turnpikes and railroads may not operate them as freely as a farmer does his 
farm. Since these facilities are built and operated primarily to benefit the 
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public and since their operation is essentially a public function, it is subject to 
state regulation.” 

Because the state had allowed private ownership of land to the degree of permitting a corporation 
to provide the functions normally belonging to a municipality, the corporation’s company-owned 
town exercised a public function and was held accountable to the Constitution. 

New York State has pennitted temporary, private ownership of some of its sovereign 
power over alcohol by delegating to the defendants part of that authority to sell alcohol. The 
defendants, therefore, exercise, in part, a public function by which they are entirely dependent 
upon State decisions to operate their discos successfully. (Complaint 12 - 14, Exhibit 1 ). The 
defendants are even well compensate by the State—not directly, but indirectly because they 
receive a highly valuable privilege to retail alcohol on their premises for consumption. 
(Complaint , | , | 15 - 17, 43 46, Exhibit 1) . 

In another public function case, Evans v. Newton , 382 U.S. 296, 86 S. Ct. 486, 15 L. Ed. 
2d 373 (1966), a city operated a park that discriminated based on color. The city transferred part 
of its traditional authority over running town parks to private trustees who ran the discriminating 
park. The Supreme Court prohibited discrimination even though the private trustees had no 
connection with the town. When private individuals or groups are endowed by the State with 
powers or functions governmental in nature, they become agencies or instrumentalities of the 
State and subject to its constitutional limitations. Evans v. Newton , 382 U.S. at 299. 

It’s the State of New York that possesses the power to engage in the business of alcohol 
manufacturing and selling, and it alone determines who may exercise some of that power over 
which it has maintained sovereignty since New York came into existence. The State could have 
allowed private enterprises to develop the alcohol industry, but it chose not to. The alcohol 
industry remains under the exclusive control of the State and has been for centuries. It is 
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therefore a public function. See Flagg Bros., Inc, v. Brooks, 436 U.S. 149, 158-59, 98 S. Ct. 
1729, 56 L. Ed. 2d 185 (1978)(public function exists when there exists a history of exclusive 
government activity). 

The defendants cite to Jackson v. Metropolitan Edison Co. . 419 U.S. 345, 95 S. Ct. 449, 
42 L. Ed. 2d 477 (1974), for supporting their claim of insufficient connections between the State 
and the discos. The decision in Jackson , however, turned on the public function question. 
Jackson, 419 U.S. at 352-53. The Supreme Court found that the supplying of utility services is 
not traditionally the exclusive prerogative of the State, and that only activities traditionally 
reserved to state authority or commonly associated with state sovereignty would be considered 
public functions. Jackson . 419 U.S. at 353. A quick look at history makes the reason for the 
holding in Jackson clear. Beginning with the Edison Electric Illuminating Company established 
in 1882, power utilities in America have almost exclusively been privately owned and never 
considered a government function. But the control of alcohol is a different story. Governments 
have exclusively regulated it and even eliminated the industry going back to before the American 
Revolution. Seagram & Sons, Inc, v. Hostetter , 16 N.Y.2d 47, 56, 262 N.Y.S.2d. 75, 70, 201 
N.E.2d 701,704. 

(3) State authorization and encouragement of the unconstitutional activity. 

Defendants argue that New York’s ABC Law and SLA Rules do not facially 
discriminate against men; therefore, the State does not encourage the defendants’ admission 
practices. Laws and regulations discriminatory on their face are not the only way a State can 
encourage invidious discrimination. A state may encourage the continuation of a wrong 
through its executive agencies. The SLA is an executive agency of the State of New York, 
which, by its significant involvement with the defendants and repeated renewal of the 
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defendants’ licenses, puts its mark of imprimatur on discrimination during Ladies Nights and 
thereby encourages it and, in effect, authorizes it. 

The involvement of the state does not have to be exclusive or direct, United States v. 
Guest. 383 U.S. 745, 755, 86 S. Ct. 1170, 16 L.Ed.2d 239 (1969), and the state does not have to 
expressly or specifically authorize, command or support the discriminatory conduct. McSorleys’ 
317 F.Supp. at 596. “Where the state has become sufficiently involved, its inaction, 
acquiescence or continuation of its involvement under circumstances where it could withdraw, 
may be sufficient.” Id. (citing Burton v. Wilmington Parking Authority . 365 U.S. 715. 725). In 
Burton the government had not directed the private restaurant to discriminate against blacks, but 
it had placed the restaurant in a position in which citizens could reasonably view the restaurant's 
acts as authorized by an agency of the state. 

Since the state action issue is detennined in reference to the kind and degree of state 
involvement alleged, McSorleys’ . 317 F.Supp. at 597, the question is whether “to some 
significant extent the State in any of its manifestations” has become involved in the 
discriminatory practice under attack. Id (citing Burton , 365 U.S. at 722). And where the state 
engages in conduct having the effect of encouraging, tolerating or acquiescing in the 
discrimination, the 14 th Amendment may be invoked. Id at 598 (citing Reitman v. Mulkey , 387 
U.S. 369, 375, 87 S. Ct. 1627, 18 L. Ed.2d 830 (1967). 

The defendants’ properties are voluntarily serving the public and devoted to a business in 
which volume of patronage is essential to commercial success. “When a state licenses such an 
enterprise, in an area peculiarly subject to state regulation, pursuant to a statute imposing 
pervasive controls upon the conduct of the business, and under circumstances in which state 
licensing practices endow the license with a certain franchise value as well, the state's 
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involvement in the operation of defendant's business, and by implication in the [discriminatory] 
practice rises to the level of significance within the meaning of Burton .” McSorleys’ . 317 
F.Supp. at 604-05. Or, as Judge Friendly said in his concurring opinion in Coleman v. Wagner 
College. 429 F.2d 1120, 1127 (2d Cir. 1970), “When a state has gone so far in directing private 
action that citizens may reasonably believe this to have been taken at the state's instance, state 
action may legitimately be found even though the state left the private actors almost complete 
freedom of choice.” 

The SLA has continued bi-annually to renew defendants’ privilege to retail alcohol for 
on-premise consumption despite the defendants open discrimination against males. The SLA 
is most assuredly aware of the preferential treatment females receive on Ladies Nights, but has 
made no effort through the exercise of the broad authority granted it to remedy the 
discrimination or suspend or revoke or deny renewal of the licenses that the defendants must 
have in order to practice their discrimination. The State has not only abdicated its 
responsibility, but in repeatedly renewing licenses, affirmatively approves the discriminatory 
practices of the defendants—a de facto authorization. This directly contravenes the SLA’s 
duty to assure the defendants conform with all applicable government regulations, 9 NYCRR 
§ 48.3, which includes prohibiting sex discrimination in public accommodations under N.Y. 
Civ. Rights § 40-c. 

The state’s apparent acquiescence is a factor that has been considered by the Supreme 
Court in resolving the issue of state action in Burton , 365 U.S. at 725, “no State may effectively 
abdicate its responsibilities by either ignoring them or by merely failing to discharge them 
whatever the motive may be.” By standing on the side lines and doing nothing to prevent the 
defendants from violating the New York State Law on Civil Rights, the SLA is acting in a non- 
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neutral fashion that encourages discrimination just as some policemen in the deep-south stood by 
and watched the Ku Klux Khan beat civil rights workers. 

Because the defendant discos’ operations are substantially curtailed by the SLA, their 
licenses are continually renewed by the SLA, and the defendants are required to prominently 
display their licenses, the constitutional harm caused men from discriminatory admission 
practices are exacerbated by the apparent government sanctioning of the discrimination in 
allowing it to take place at the defendants’ premises. 

Attorney Donovan uses Leeds v. Melts . 85 F.3d 51 (2d Cir. 1996) and Blum v. Yaretsky, 
457 U.S. 991, 102 S. Ct. 2777, 73 L. Ed. 2d 534 (1982) on whether New York State encouraged 
discrimination against men by the defendants. Blum does provide for state action when there is 
significant encouragement by the state that is surreptitious or covert, which the State’s repeated 
renewal of defendants’ licenses may amount to. Blum . 457 U.S. at 1004. Otherwise, both cases 
are fundamentally different from this action. 

Leeds involved the editorial decisions of a newspaper at CUNY. The Second Circuit 
cited to Potter Stewart in Or Of The Press , 26 Hastings L.J., 631, 634 (1974), “The primary 
purpose of the constitutional guarantee of a free press was ... to create a fourth institution outside 
the Government as an additional check on the three official branches.” The Second Circuit went 
on to state “[tjhis does not imply that all newspaper decisions are shielded from constitutional 
scrutiny. Rather, it indicates that when a paper’s editorial decision is being challenged the 
burden of proving state action or state coercion will be a stringent one.” Leeds , 85 F.3d at 54. 
The defendant discos are not the press, and they do not exist independent of the State, but at the 
State’s discretion. Furthennore, in Leeds , the State via CUNY did not have control over the 
newspaper’s editorial decisions, Leeds , 85 F.3d at 55, and in Blum the State did not have control 
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over the discharge of patients from a nursing, Blum , 475 U.S. at 1005. The SLA, however, has 
the ultimate power of economic life or death over the defendants. 

Attorney Grossman argues the discrimination by the defendants is not connected to the 
State’s pennission for discos to retail alcohol. McSorleys’ decided that exact same issue but 
contrary to Mr. Grossman’s position. “The state license enables the private licensee to engage in 
discriminatory conduct in the exercise of its franchise rights. To put it another way, without the 
state license to serve [alcohol], defendants] here could never have discriminated .... The license 
... becomes a license to discriminate.” McSorleys’ . 317 F.Supp. at 598. The defendant discos’ 
ability to economically survive and prosper depends on New York State’s police power 
permitting the discos to retail alcoholic beverages for consumption on their premises. (Complaint 
15, Exhibit 1 ). Without the privilege to retail alcohol, the defendants would not be in a 
position to discriminate against men because without alcohol, virtually no one would frequent 
their discos. The defendants would soon be out of business. (Complaint ]f 50, Exhibit 1) . 

Attorney Grossman tries to make much about the defendants’ entrance fees being 
discounted. The issue isn’t how much a disco charges on a particular night, but that it charges 
guys more than females or makes it more timely or economically burdensome on guys to enter. 
(Complaint ]j 48, Exhibit 1 ). Invidious discrimination means treating similarly situated groups 
differently, in this case, based solely on sex. Attorney Grossman also claims that because the 
plaintiff class members were not directly denied drinks or admission, the State is not entwined. 
Let’s look at attorney Grossman’s client Sol on a Friday night. A guy shows up at 11:55 PM, but 
he only has $15 on him—he doesn’t get in because the charge to him is $20. (Complaint 61, 
Exhibit 1) . A female standing right behind him also has only $15. She breezes right in because 
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admission is free for her, and inside she can spend her $15 on the drinks of her choice, or flirt 
with the boys for free drinks. 


(4) McSorleys’ On Point 

The U.S. Supreme Court referred with approval to the 1970 McSorleys’ decision by 
stating, “both federal and state courts uniformly have declared the unconstitutionality of gender 
lines that restrain the activities of customers of state-regulated liquor establishments....” Craig 
v. Boren , 429 U.S. 190, 208. The Craig case ruled the 21 st Amendment did not trump the 14 th 
Amendment into allowing a state to set different age requirements for males and females for 
drinking alcoholic beverages. The Supreme Court’s approval of McSorleys’ . while dicta, is 
persuasive dicta. 

Both McSorleys ’ decisions and Craig address the issue of state action. The McSorleys ’ 
decisions found state action in a situation identical to this case—an establishment over which the 
New York SLA exercised pervasive regulation and control of the sale of alcohol for on-premise 
consumption. 7 Craig cited to the 1970 McSorleys’ on finding state action as a result of state 
control over the sale of alcohol. Attorney Grossman tries to negate both courts’ conclusions and 
analyzes with respect to the issue of state action by confusing them with the issue of 
discrimination. He claims that because the discriminating practices in McSorleys’ and Craig 
were the refusal to serve one sex alcohol once inside the premises, there’s some legal 


7 Attorney Donovan refers to a number of cases in her Law Memorandum pp. 11 to 14 for holding no state action 
involving liquor regulation in other states. Since the determination of state action allows for no formulaic test but 
requires fact specific determinations, attorney Donovan should show the similarities and differences between the 
regulation and control of the alcohol industry in those states and New York. But she doesn’t. She just makes 
conclusory statements such as, “The same is true when the relevant factors are applied to liquor licensing and 
regulation in New York.” (Donovan Law Memorandum p. 14). What factors? She doesn’t specify, and that is not 
good enough for state action analysis. Attorney Elliott claims that Comiskev v. JFTI Corn, , 989 F.2d 1007 (8 th Cir. 
1993), “addressed the specific factual issues in this case.” (Elliott Law Memorandum, p. 4) That’s not possible 
because the bar in Comiskev was in Missouri and operated under Missouri law. 
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ramification for whether there’s state action. If a guy can’t overcome the obstacles of entry set 
up by the defendants, he’s in the same situation as though the barmaid denied him a drink. 

Here’s another way to look at attorney Grossman’s argument that state action exists when 
a seller of alcohol for on-premise consumption refuses to serve someone because of sex once the 
person is inside the establishment, but not when the same seller makes it more costly or 
burdensome to enter his premises because of sex. If a guy has to pay more than a female to enter 
a disco, then the overall cost of his drinks will be more. If a guy has to show up earlier in order 
to enter a disco at the same cost as a female who can show up later—and believe me, they do 
show up later—then the guy will be in a disco longer. Since time is money, the guy will in effect 
be paying more for his drinks than the females. Under either scenario the guy pays more, and 
that’s assuming he’s not also buying drinks for the ladies. As for the guy who doesn’t have the 
extra money to pay the higher fees for entry: he doesn’t even get to the bar, but the ladies do. 
Considering that females control between 50% and 60% of the wealth in this country—that 
doesn’t seem fair nor constitutional. 

(5) Defendants Inapposite Cases 

Despite attorney Donovan’s claim to the contrary, Hadges v. Yonkers Racing Corp., 

918 F.2d 1079 (2d Cir. 1990) is an extremely irrelevant case. Hadges is a due process action 
dealing with whether an individual with a criminal record has a right to employment at a 
racetrack. It is not a sex discrimination case under the Equal Protection Clause of the 14 th 
Amendment, which requires an “exceedingly persuasive justification” for disparate treatment. 
United States v. Va„ 518U.S. 515,531. 116 S. Ct. 2264, 135 L. Ed. 2d 735 (1996). When the 
level of scrutiny is high, the requirement of state action may be mitigated. As Judge Friendly 
said in his concurring opinion in Coleman v. Wagner College , 429 F.2d at 1127, “It is 
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arguable—indeed, I have argued—that racial discrimination is so peculiarly offensive and was 
so much the prime target of the Fourteenth Amendment that a lesser degree of involvement 
may constitute ‘state action’ with respect to it than would be required in other contexts....” 

The McSorleys’ Court found there was no logical reason for applying different principles to a 
case involving sex discrimination than one involving race. 317 F.Supp. at 598 n. 7. 

The Hadges Court did not find state action. It did, however, cite to the U.S. Supreme 
Court that the state action question “require[s] us to sift through and weigh the facts to determine 
whether the alleged ties between the State and the private actor are sufficiently strong to attribute 
the private actor’s conduct to the state.” Hadges, 918 F.2d at 1081 (citing Burton v. Wilmington 
Parking Authority . 365 U.S. 715, 722). To fashion and apply a precise formula for recognition 
of state responsibility under the Equal Protection Clause is an impossible task which the 
Supreme Court has never attempted. Burton . 365 U.S. at 722 (citing Kotch v. Board of River 
Port Pilot Comm’rs . 330 U.S. 552, 556, 67 S. Ct. 910, 91 L. Ed. 1093 (1947)). Defendants’ 
reliance on Hadges fails to “sift through and weigh the facts.” The defendants illogically claim 
that state action concerning the pervasive regulation of them by the SLA be detennined by a case 
dealing with a racetrack that falls under the purview of a completely different authority, the New 
York State Racing and Wagering Board, different law, and deals with a racetrack’s refusal to 
hire a person found guilty of fixing races. 

To argue that Hadges controls the determination of the state action issue for a fact 
situation involving the control of alcohol would at least require the defendants to compare not 
just the law and rules governing racetracks in New York State to the ABC Law and SLA Rules, 
but also the administration of racetrack regulation to that of the SLA’s operations. They have 
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not done so, and since detennination of the state action issue is peculiarly fact driven, Burton , 
365 U.S. at 722, Hadges. without more factual analysis, should not control. 

All the cases cited by the defendants as support for finding no state action do not deal 
with New York State’s pervasive regime of control over the sale of alcohol for on-premise 
consumption. The defendants’ cases deal with other jurisdictions and the defendants do not 
provide any analysis as to the factual similarity among those states’ regulatory schemes and 
New York’s. Once again, a determination of state action requires “sifting facts and weighing 
circumstances.” Burton , 365 U.S. at 722. 

Discrimination 

The Complaint accuses the defendants of invidiously discriminating against males on 
certain nights called Ladies Nights. On those nights, the defendants charge guys more for 
admission than they charge females or give males less time than females to enter defendant 
discos for free or at a reduced price. The Complaint at 61, Exhibit 1 , specifically states the 
date, time, place, and the discos that treated the named-plaintiff male differently, based solely on 
his sex, than females in permitting him to enter a particular disco. Either females and males are 
similarly situated for partying at discos or they aren’t. 

CROSS MOTIONS 

The plaintiff class makes two cross motions. 

The first requests this Court to instruct attorney Donovan to disclose how and when she 
acquired the copyrighted essays that she published, copied, and distributed by adding them to the 
public records of this Court. In addition, the motion requests a list of all the other persons to 
whom attorney Donovan distributed the essays. 
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In attorney Donovan’s opposition to the plaintiff class’ recusal motion, she attached as an 

exhibit six essays by the class representative, Roy Den Hollander, in an effort to litigate by 

inquisition—having the Court punish Mr. Den Hollander for exercising his free speech and 

prejudicing him by requiring the investing of time, energy and effort to address her ad hominem 

attacks. As stated in an October 29, 2007, letter to the Court from Mr. Den Hollander: 

All of the essays except one are not available to the public, and to my knowledge 
are only located on my personal computer and another computer, which are both 
connected to the Internet. Attorney Donovan’s acquisition of these essays raises 
questions of cyber crime—hacking into Internet computers, re: 18 U.S.C. § 

1030(a)(2), and copyright violation by publishing the essays in her exhibit without 
my permission. Exhibit 2 . 

Since that letter, to which there was no response by this Court, Attorney Donovan has 
distributed the copyrighted essays to the defendants in a defamation action Mr. Den Hollander is 
currently prosecuting in state court: Den Hollander v. Fasano and Steinberg , 021283 Cv 06, 

New York County Civil Court. Perhaps emboldened by her success in winning the recusal 
motion, attorney Donovan and her accomplices in copyright infringement surely hope to achieve 
the same result in the defamation action. The defendants in the Civil Court have submitted the 
exact same copies with the identical telltale markings as attorney Donovan’s copies as part of 
their opposition to a motion to amend the defamation complaint. 

The acquisition of the illegally obtained, copyrighted evidence first came to light before 
this Court, which chose to do nothing. Now the illegally obtained evidence and copyright 
violations are being spread to other courts as an apparent result of inaction by this Court and 
attorney Donovan’s palpable malice against any man who dares exercise his rights in a way she 
and other feminists do not like. In an effort to put an end to these violations of the law, this 
motion requests this Court instruct attorney Donovan to reveal how and when she came by those 
essays and all others to whom she has distributed them and when. 


30 



The second cross motion requests this Court to reject attorney Donovan and attorney 
Grossman’s motions to dismiss, including both of attorney Grossman’s memoranda of law, for 
violating the Judges rules by serving their papers late on the ECF system—after the noon 
deadline on November 7 th for receipt by all parties of their papers. 


CONCLUSION 

Nearly 40 years ago, two male judges in the Southern District Court of New York assured 
that females would be treated equally by businesses serving alcohol. Since then, such businesses 
continue to freely discriminate against guys. Perhaps in America, as in Orwell’s Animal Farm , 
some are more equal than others. 

The plaintiff class requests denial of the defendants’ motions to dismiss. 


Dated: New York, NY 

November 17, 2007 


/S/ 


Roy Den Hollander (RDH 1957) 
Attorney for plaintiff class 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


■x 


Plaintiff on behalf of himself 

and all others similarly situated, Civil Action No. 07 CV 5873 (MGC) 


-against- 


Copacabana Nightclub, 
China Club, 

Guest House, 

A.E.R. Nightclub, 

Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants . 


x 


MEMORANDUM OF LAW OF DEFENDANT LOTUS IN OPPOSITION TO 
PLAINTIFF'S ALLEGED CROSS MOTIONS 
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Plaintiff has filed an Opposition to Defendants’ Rule 12(b)(6) Motions To Dismiss and [in 
Support of Two] Cross Motions (“Opposition” or “Opp.”). His Opposition addresses the Motion 
To Dismiss filed by Defendant Lotus, among others. Lotus submits this memorandum of law in 
response to those cross motions and submits that a reply in further support of its Motion To 
Dismiss the original Complaint is not required. Instead, a new Motion To Dismiss, to dismiss the 
Amended Complaint, should be filed. 

Plaintiff filed an Amended Complaint, docket number 46, on September 26, 2007. The 
Amended Complaint nullifies the original Complaint, the Defendants’ Motions To Dismiss that 
Complaint and Plaintiffs Opposition thereto. It also renders moot Plaintiff’s Cross Motion 
regarding the timing of the filing of two Defendants’ Motions To Dismiss the original Complaint. 
Opp. at 31. Lotus now is entitled to move to dismiss the Amended Complaint. 

Plaintiff’s other alleged cross motion against counsel for Lotus is unsupported by law or 
facts. Opp. at 29-30. It is merely a less than subtle effort to harass Lotus for having argued that 
his own words reflect bias against women of enormous proportions. The argument was relevant 
to Plaintiffs baseless efforts to disqualify Judge Cedarbaum, a member of the class against 
whom Plaintiff is so vituperatively prejudiced. Plaintiff freely accused Judge Cedarbaum of bias 
against men, without evidentiary support of any kind, in contrast to the documentary evidence, 
created by himself, reflecting his rampant prejudice against women. Significantly, Plaintiff never 
has denied writing the offensive essays nor claimed that they do not accurately reflect his view 
of females. Thus, they are admissions against interest that were relevant to his motion. 

But the motion to disqualify Judge Cedarbaum has been decided. Nonetheless, Plaintiff 
continuously raises Lotus’ motion papers, choosing repeatedly to speculate that counsel for 
Lotus has obtained essays Plaintiff authored by “hacking” into some computer and then 
distributed them to others. In support of his so-called “hacking" claim, Plaintiff has cited an 

t••!. . .. 
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inapplicable statute: Title 18, United States Code, Section 1030(a)(2). That statute, however, 
applies only to financial institutions and consumer credit agencies. 

Plaintiff also repeatedly refers to copyright violations, none of which exist here. Not 
surprisingly, Plaintiff’s inflammatory allegation of copyright violations is unsupported by any 
evidence that he actually possesses a copyright or that, even if he did, statutory or other law 
support his conclusory claims of infringement. See, e.g., Orange Cty. Choppers, Inc. v. Olaes 
Enter., Inc., 497 F.Supp.2d 541 (S.D.N.Y. 2007). 


CONCLUSION 


For all the foregoing reasons, Defendant Lotus respectfully requests that this Court 
deny Plaintiffs cross motions in their entirety, and award such other relief as the Court 
deems appropriate. 


Dated: 


New York, New York 
November 26, 2007 


Respectfully submitted 


GORDON & REES, LLC 



By: 


Deborah Swindells Donovan, Es 
Attorneys for Defendant Lotus 
90 Broad Street 
23 rd Floor 

New York, New York 10004 
(212) 269-5500 


LULU/1046630/5230430v.t 


3 



Case 1:07-cv-05873-MGC Document 49 


Filed 11/26/2007 Page 1 of 2 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander 


■x 


Plaintiff on behalf of himself and 
all others similarly situated, 


Copacabana Nightclub, China Club, Guest House, 
A.E.R. Nightclub, Lotus, Sol, and Jane Doe 
Promoters, 


Docket No. 07 CV 5873 (MGC) 

REPLY DECLARATION 
OF ROBERT S. GROSSMAN IN 
FURTHER SUPPORT OF MOTION 

TO DISMISS PURSUANT TO 

FED.R.CIV.P. 12(b)(6) 


Defendants. 

-x 


I, Robert S. Grossman, an attorney admitted to practice in the State of New York and the 
U.S. Southern District Court of New York, affirm under the penalty of perjury pursuant to 28 
U.S.C. § 1746 the following: 

1. I am of counsel to the firm of Adam B. Kaufman & Associates, P.L.L.C., counsel for the 
Defendant, Sol, in the above entitled action. I submit this Reply Affirmation in further 
support of Defendant Sol’s Motion to Dismiss the Complaint for failure of the pleading 
to state a claim upon which relief can be granted pursuant to Federal Rule 12(b)(6) and 
joining with Defendant AER Lounge, LLC (“AER”) in its motion to dismiss the 
Complaint, for an award to Defendant Sol of reasonable legal fees for having to defend 
itself in this baseless action, and for having to make the instant motion; for an award to 
Defendant Sol for the costs and disbursements of this application; and for such other and 
further relief as this Court deems just and proper. 

2. Plaintiff served and filed an amended complaint on November 26, 2007 as court 
document number 46 which I respectfully submit makes the instant motions moot. The 
Amended Complaint is substantially longer, and more detailed that the complaint, and is 
accompanied by 4 multi page exhibits. 
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3. I respectfully submit that the Court should establish a new motion schedule to allow the 
Defendants an opportunity to seek to dismiss the amended complaint. 

4. With regard to the filing of the motions, Plaintiff was on notice of the motions and the 
basis for the Defendants’ request to dismiss the Complaint. The motion filed by 
Defendant AER Lounge (hereinafter “AER”) in substance sets forth the arguments made 
by each of the other Defendants who filed motions. There certainly was no prejudice to 
the Plaintiff in receiving any of the subsequent motions as he complains. As well, 
Plaintiff was offered an extension of time to file his opposition, which he declined, 
instead preferring to continue waging war in this Court over every issue, including 
technical issues. In addition, should this Court consider the Plaintiffs argument, the 
undersigned submitted a Memorandum of Law in support of the Motion by Defendant 
AER, and joins that Defendant in its motion, which was filed in advance of the deadline 
argued by the Plaintiff. There is no prohibition or limitation in this Court’s rules 
regarding joining in the motion of another Defendant or such a filing. 

5. For the forgoing reasons, it is respectfully submitted that the Complaint be dismissed 
with prejudice, costs and legal fees. 

6. This declaration has been submitted in good faith. 

Dated: Garden City, New York 
November 26, 2007 

By: s/ Robert S. Grossman (RG 8043) 
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Copacabana Nightclub, China Club, Guest House, 

A.E.R. Nightclub, Lotus, Sol, and Jane Doe Judge: Miriam G. Cedarbaum 

Promoters, 
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REPLY MEMORANDUM OF LAW OF DEFENDANT SOL 
IN FURTHER SUPPORT OF MOTION TO DISMISS FOR 
FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED 


Robert S. Grossman, Of Counsel (RG 8043) 

ADAM B. KAUFMAN & ASSOCIATES, PLLC 

585 Stewart Avenue, Suite 302 
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Tel. (516) 228-8823 

Fax (516) 228-8824 

Attorneys for the Defendant Sol 
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Preliminary Statement 

A brief review of the Plaintiffs opposition to the Defendants’ Motions to dismiss reveals 
that this action is not about what is right or wrong under the law, but about the Plaintiff trying to 
prove a point. It is respectfully submitted that the instant motions are moot since the Plaintiff 1 
fded an amended complaint after Defendants served and fded the motions to dismiss. The 
Court should establish a new motion date so that the Defendants can file motions to dismiss the 
amended complaint. In the event that the Court considers the instant motions, it is respectfully 
submitted that the Plaintiffs memorandum of law alone is insufficient to state any facts in 
opposition to the motion, and as such, the opposition is defective and should be disregarded. As 
well, the Plaintiff appears to be cross-moving for affirmative relief, and yet, he did not file a 
notice of cross-motion. In that regard, it is respectfully submitted, that the “cross-motion” is 
defective and should be rejected as well. 

Nevertheless, assuming that the Court considers the merits of the Defendants’ motions 
and the opposition of the Plaintiff, it is respectfully submitted that when the smoke clears, the 
Plaintiff has still failed to state a cause of action, and the Complaint should be dismissed. 

Facts 

Plaintiff did not oppose the Defendants’ statement of facts, so I decline to further address 
any of the “facts” herein. 


1 In the instant application, until this Court rules otherwise, the Plaintiff will be addressed as a Plaintiff. While he 
may enjoy calling this a “class action”, he is thus far a lone pro se Plaintiff on a crusade. 
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Argument 


Procedural Issues 

The Defendants’ motions are moot, and this Court should set a new motion date. While I 
commend the yeoman effort that Plaintiff obviously put into the Memorandum of Law in 
opposition to the Defendants’ Motions to Dismiss the Complaint, the service of the amended 
complaint makes the Defendants’ motions and the Plaintiffs opposition moot. We must now 
start again. It is not disputed that Plaintiff had the right to amend the Complaint since no 
responsive pleading has been served or fded. FRCP 15(a). However, I respectfully submit that 
the amendment of the complaint after the filing of the instant motion makes the motion moot. 
Defendants now have ten (10) days to answer, or move to dismiss the amended complaint. 

FRCP 15(a) (“A party shall plead in response to an amended pleading within the time remaining 
for response to the original pleading or within 10 days after service of the amended pleading, 
whichever period may be the longer, unless the court otherwise orders.”). 

To proceed on the instant motions which were filed before the amendment of the 
complaint would prejudice all parties. The Plaintiff went from a complaint that consisted of the 
bare minimum of a pleading, if it even reached the minimum other than by its title and signature 
(see Exhibit “A” to the moving papers), to a detailed amended complaint that is nine pages of 67 
single spaced allegations (See a copy of the amended complaint annexed to the Plaintiffs 
Memorandum in Opposition) which cannot possibly be addressed herein. Even if I addressed the 
amended complaint herein, the Plaintiff will not have an opportunity to oppose any argument 
concerning the amended complaint which would be a basis for Plaintiff to claim that same 
prejudiced him. As such, it is respectfully submitted that this Court should establish a new 
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2 

schedule to allow the Defendants to move to dismiss the amended complaint. The undersigned 
that the Court take such action by a letter dated November 26, 2007. 

Additionally, the purported cross-motions are defective in that the Plaintiff did not serve 
a notice of cross-motion specifically setting forth the relief that he seeks, and he did not serve 
any document to state any facts entitling him to relief. See FRCP §7(b)(l). The Plaintiffs 
Memorandum of Law alone is insufficient to provide a basis for the affirmative relief sought by 
the Plaintiff, and should be summarily rejected as being defective. 

In the event that the Court considers the instant motions, it is respectfully submitted that 
the Plaintiff has failed to state a cause of action, and all of the rhetoric does not turn his personal 
complaint into a cause of action. 

With regard to the filing of the motions, Plaintiff was on notice of the motions and the 
basis for the Defendants’ request to dismiss the Complaint. The motion filed by Defendant AER 
Lounge (hereinafter “AER”) in substance sets forth the arguments made by each of the other 
Defendants who filed motions. There certainly was no prejudice to the Plaintiff in receiving any 
of the subsequent motions as he complains. As well, Plaintiff was offered an extension of time 
to file his opposition, which he declined, instead preferring to continue waging war in this Court 
over every issue, including technical issues. In addition, should this Court consider the Plaintiffs 
argument, the undersigned submitted a Memorandum of Law in support of the Motion by 
Defendant AER, and joins that Defendant in its motion, which was filed in advance of the 


2 For the sake of the instant reply, I will only address the original complaint, not the amended complaint, and will 
refer solely to the Complaint, a copy of which was annexed to the moving papers, unless otherwise specifically 
indicated. 
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deadline argued by the Plaintiff. There is no prohibition or limitation in this Court’s rules 
regarding joining in the motion of another Defendant or such a filing. 

The Substantive Issue 

The Plaintiff does not actually reach the “merits” of his claim and opposition to the 
motions to dismiss until we reach page 6 of his Memorandum and have already endured several 
personal attacks. While I find the Plaintiffs attacks distasteful, unprofessional, and 
disrespectful, I decline to engage him in the banter that he appears to enjoy and I will continue to 
take the “high road”. However, in no way should this be deemed a waiver of the right to 
respond, or an admission that the attacks hold any truth. By the time we reach page six (6), we 
have already confirmed that the Plaintiff needs to argue every point, regardless of the merits, 
simply to “one up” his adversaries and on occasion, the Court. Yet, his “one upsmanship” still 
does not make a cause of action where one does not exist. The Defendants’ motions to dismiss 
turn on one issue: whether or not there is state action in the acts of the Defendants about which 
the Plaintiff complains, i.e. the discounted or lack of admission charges for women during 
certain periods of time that are not applicable to men in exactly the same manner. The merits of 
the conduct itself are not reached in the instant motions as this Court has not yet determined that 
this most basic threshold has been reached. 

Plaintiff argues that the conduct of the instant Defendants in discounting the admission 
fees of women is “identical” to the conduct of the Defendants in Seidenberg v. McSorleys’ Old 
Ale House, Inc., 317 F. Supp 593 (S.D.N.Y. 1970), wherein the Defendants admitted men and 
women for the same fee or no fee, and simply refused to serve alcohol women. See Plaintiffs 
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Memorandum of Law in opposition to the Defendants’ Motions to dismiss (hereinafter 
“Plaintiffs Memorandum”) at page 6. It is respectfully submitted that the facts could not be 
more different. By the Plaintiffs analysis, any and every aspect of the Defendants’ businesses, 
simply by virtue of their having the necessary licenses to operate, makes the Defendants’ action 
into state action. No Court has ever held this to be the case, and the Plaintiffs arguments would 
indeed turn the Defendants’ businesses into the businesses of the State. Perhaps the Plaintiff 
would prefer some type of communist or socialist infrastructure, but, that is not what exists. 
Similarly, Craig v. Boren . 429 U.S. 190 (1976), which the Plaintiff heavily relies upon, ruled 
upon a law setting different minimum ages for the sale of alcohol to men and women, i.e. 
depriving alcohol to certain people. Again, the conduct in Craig went directly to the sale of 
alcohol, not ancillary issues, such as entrance fee charges. 

Plaintiff also relies heavily on the Defendants not being exclusively “private” clubs and 
instead attempts to turn the Defendants into State operated businesses which they are not. While 
Plaintiff acknowledges that this is a factor, he largely ignores the fact that other than the 
licensing of the Defendants to conduct business and imposition of certain rules and regulations to 
be observed, the State has no ownership and no other involvement in the operations of the 
Defendants. The State is not a partner and does not profit from the Defendants operations, other 
than by the payment of licensing fees and taxes which are payable by all business, and the State 
does not share in the Defendants’ losses either. There is no State assistance, and no more 
benefits than other business or profession that is licensed. Indeed, the State cannot be said to be a 
joint participant simply because it has issued a license to a business and established rules and 
regulations for certain aspects of its operation. The “disco” business is not a “traditional state 


3 For purposes of this Motion, without any admission or concession, it is assumed that the conduct of the Defendants 
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function” (unless the State is communist), and the “discrimination” is not aggravated by any 
incident of state authority. 

The Plaintiffs reliance on Edmonson v. Leesville Concrete Co., 500 U.S. 614 (1991) is 
entirely misplaced, as a jury would not exist but for the State and the State operated court 
system, which is operated in State owned and/or leased buildings which are operated by State 
employees. Equating the private Defendants to a jury is beyond comparing apples and oranges - 
there simply is no correlation whatsoever. 

While it is acknowledged that the Defendants businesses are more regulated than those 
for the sale of “bicycles, or cosmetics, or furniture” as noted by the Court of Appeals in Seagram 
& Sons. Inc, v. Hostetter, 16 N.Y.2d 47 (1965), there are other types of businesses that are 
regulated to a similar extent, in which Courts have held that there was no state action. See e.g. 
Hadges v. Yonkers Racing Corp., 918 F.2d 1079 (2 nd Cir. 1990). Indeed, Plaintiff incorrectly 
claims that “the discos’ every move evinces State authority and control.” Plaintiffs 
Memorandum at page 12. Plaintiff also cites to himself, as if the amended complaint provides 
authority for this Court, which it does not. The Defendants are not franchises of the State any 
more than they are franchises of the McDonald’s food chain. The Plaintiff even makes the 
insurmountable leap to claim that the state has a “proprietary” interest in the Defendants! Again, 
by this logic, the State would have such an interest in almost any licensed private business, 
which no court has ever held. 

Plaintiff makes further misplaced arguments about the state subsidizing the Defendants 
and the Defendants’ profit margins, none of which have any basis in fact or law, and which 


as alleged in the Complaint occurred. 
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should be rejected. As for the “public function” argument, the Plaintiff again cites to himself, as 
if he is sufficient authority upon which this Court may rely, when he is not. The Evans case is 
inapplicable as the Plaintiff notes in the first sentence about the case wherein he notes that “a city 
operated a park that discriminated...” Plaintiffs Memorandum at page 20. Enough said - the 
Defendants are not operated by the State or the City. Plaintiff also claims that Jackson v. 
Metropolitan Edison Co., 419 U.S. 345 (1974) is inapplicable - he claims that supplying utility 
services is less of a public function than that of the “discos”. As well, the fact that one person 
has more money than another on any given night is irrelevant, as is any ability to “flirt with the 
boys for free drinks”, to the question of whether or not there is state action in the instant case. 

Plaintiff claims that Hadges v. Yonkers Racing Corp., 918 F.2d 1079 (2 nd Cir. 1990) is 
“extremely irrelevant” by an overly narrow reading of case. Indeed, I am not aware of any 
industry more heavily regulated than gambling, in which the state is often directly involved. Yet, 
he would most obviously prefer to disregard that case where the Court did not find any state 
action. 


Based upon the foregoing, it is respectfully submitted that the conduct about which the 
Plaintiff complains is not state action, and that as such, the complaint does not meet the threshold 
question, and it should be dismissed. 


The “Cross Motions” 

Plaintiff did not serve a notice of cross-motion, and does not cite a single authority in 
support of his request that an attorney divulge a source of information. Plaintiff does not deny 
that he is the author of the “essays”. Rather, he is just apparently annoyed that other people have 
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read them. The purported cross-motion is similar to the instant action in that there is no basis for 
either. 


The request that the motions by the undersigned and attorney Donovan be rejected is also 
defective as that request was not set forth in a notice of cross-motion either. In any case, there 
was and is no prejudice to the Plaintiff, and he was on notice of the motions since they are based 
upon the same arguments made by counsel for Defendant AER. It is respectfully submitted that 
this Court should consider the Defendants as having joined in the Motion of Defendant AER 
since all of the motions are on substantially the same legal basis, and deem all motions timely. 

Conclusion 

Based upon the foregoing, it is respectfully submitted that the instant motions are moot 
since the Plaintiff served and filed an amended complaint after the Defendants served and filed 
the instant motions, and that this Court should set a new motion schedule to permit the 
Defendants to move against the amended complaint. Alternatively, as is more fully set forth 
above the “opposition” to the Defendants motion is defective, and it is nothing more than smoke 
and mirrors. The complaint does not state a cause of action, and this action should be dismissed. 

Dated: November 26, 2007 

Respectfully Submitted, 

Adam B. Kaufman & Associates, PLLC 

By: s/ Robert S. Grossman (RG 8043) 

Counsel for Defendant Sol 
585 Stewart Avenue, Suite 302 
Garden City, New York 11530 
Tel: (516) 228-8823 
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Certificate of Service 

Robert S. Grossman, an attorney duly admitted to practice law before the Courts of the 
State of New York and the United States District Court in the Southern District of New York 
hereby certifies that I have on November 26, 2007 caused a copy of the REPLY 
DECLARATION AND MEMORANDUM OF LAW IN SUPPORT OF MOTION TO 
DIMISS THE COMPLAINT to be served upon Plaintiffs counsel and the counsel for the co¬ 
defendants who have appeared in this action by causing a true and correct copy thereof to be 
delivered to said counsel by electronic court filing system of the United States District Court for 
the Southern District of New York as indicated below: 

Plaintiff, pro se 

Roy Den Hollander, Esq. 

The Law Office of Roy Den Hollander, Esq. 

545 East 14 th Street, 10 D 
New York, NY 10009 
Email: royl7den@gmail.com 

Counsel for Defendant AER Lounge, LLC 

Vanessa R. Elliott 
Beattie Padovano, LLC 
50 Chestnut Ridge Road 
Montvale, New Jersey 07645 
Tel: (201)573-1810 
Email: velliott@beattielaw.com 

Counsel for Lotus 

Deborah Swindells Donovan, Esq. 

90 Broad Street, 23rd Floor 
New York, NY 10004 
(212) 269-5500 (tel) 

Email ddonovan@gordonrees.com 


Dated: Garden City, New York 
November 26, 2007 


ADAM B. KAUFMAN & ASSOCIATES PLLC 

By: _/S/_Robert S. Grossman, Esq. 

Robert S. Grossman, Esq. (RG 8043), Of Counsel 

Attorneys for Defendant Sol 

585 Stewart Avenue, Suite 302 

Garden City, NY 11530 

Tel: 516-228-8823 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 
and all others similarly situated, 

-against- 


Copacabana Nightclub, 

China Club, 

A.E.R. Lounge, 

Lotus, 

Sol 1 , and 

Jane Doe Promoters, 

Defendants. 

-x 


Docket No. 07 CV 5873 (MGC) 
ECF 

FIRST AMENDED CLASS 
ACTION 42 U.S.C. 1983 
COMPLAINT 


Civil Rights, 14 th Amendment - Equal Protection, Class Action. 

1. This is an action brought by the plaintiffs as a class for declaratory and injunctive relief 
and nominal damages against the defendant discos 2 for the deprivation, under the color of 
state law, of the plaintiffs’ rights as guaranteed by the equal protection clause of the 
Fourteenth Amendment of the Constitution of the United States. 

2. The defendants regularly hold “Ladies Nights” in which they charge males 18 years-old 
and older more for admission than they charge females or give males less time than 
females to enter defendant discos for free or at a reduced price. 

3. This class action is brought pursuant to 42 U.S.C. § 1983 over which this Court has 
jurisdiction in accordance with 28 U.S.C. § 1343(3) & (4). 


1 The defendants are listed by their trade names or “doing business as” names. Their legal business names are for 
the Copacabana Nightclub: River Watch Restaurant, Inc.; for China Club: Nightlife Enterprises L.P.; for A.E.R. 
Lounge: AER Lounge LLC: for Lotus: Lulu’s LLC; and for Sol: Ruby Falls Partners LLC. 

2 The generic tern “disco” is used to refer to the defendants’ establishments that sell alcohol for consumption on 
their premises. All, except for A.E.R. Lounge, have New York State Liquor Authority (“SLA”) licenses classified 
as “on-premises” and A.E.R. has a “cabaret” license from the SLA. Both types of licenses are for public 
accommodations as opposed to “private clubs” for which the SLA issues a different type of license that exercises 
less pervasive control. Refer to N.Y. Alcoholic and Beverage Control (“ABC”) Law § 3 and SLA Rules at 9 
NYCRR Exec., §§ 47.3,47.7. 


1 





4. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

5. The defendants are discos located in New York City, the County of New York, open to 
the public, serve alcoholic and non-alcoholic beverages for consumption on their 
premises, provide music, and allow dancing. Some also provide food to their customers. 

6. The defendant Jane Doe promoters act as agents for the discos. 

7. A long history of regulation, control, price fixing, place of time and sale setting, and 
outright extinction lies behind the liquor business in this country since Colonial times, 
and the rights of those who choose to engage in it are not on a constitutional or legal 
parity with the rights of people who trade in bicycles, or cosmetics, or furniture. 

8. The defendant discos are considered public accommodations under the New York State 
Alcoholic and Beverage Control (“ABC”) Law, the State Liquor Authority (“SLA”) 
Rules, and the State Civil Rights Law § 40. 

9. The defendants are pervasively regulated and controlled as public accommodations 
effected with a public interest in fostering and promoting temperance in New York State. 

10. Defendants’ discos differ from “private clubs” serving alcohol in that private clubs do not 
purport to and are not required to serve the public. 

11. New York State regulates private clubs, which it refers to as just “clubs,” more loosely 
than premises such as the defendants that are open to the public. 

12. The discretion of New York State to control the sale of alcoholic beverages by the 
defendants is an exercise of the ultimate sovereignty of the State. 

13. New York State has absolute power to prohibit totally the sale of alcohol, broad power to 
control the times, places and circumstances under which alcohol is sold by the 
defendants; and even to arrogate to the State the entire business of distributing and selling 
alcohol to its citizens. 

14. Pennission to the defendants to sell alcohol is an exercise of New York State’s police 
power allowing them to do what would otherwise be unlawful. 

15. The defendant discos’ ability to survive and to prosper economically depends on New 
York State’s police power permitting the discos to retail alcoholic beverages for 
consumption on their premises. 

16. New York State through the SLA controls the number of traffickers in alcohol and the 
locations for all licenses and permits in New York County, where the defendants are 
located. 
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17. The SLA regulates the trade and credit practices of all participants in the alcoholic 
beverage industry in New York State. 

18. In 2006, New York State’s revenue from on-premise licensing and renewals totaled $32 
million, and $6.0 million from civil penalties. These funds are paid into the State 
Treasury. New York State Liquor Attorney 2006 Annual Report . 
http://abc.state.ny.us/forms/2006AnnualReport.pdf. 

19. Defendant discos have benefited New York State by paying their fair share of license, 
renewal, and civil penalty fees as well as other fees into the State Treasury, part of which 
are generated by Ladies Nights. 

20. Pennission from the State allowing the defendants to retail alcohol cannot be transferred 
or assigned to any other person or premise unless allowed by the SLA. 

21. The SLA requires defendants to be of high standing and character, experienced in 
operating a disco, mature, and financially responsible and can deprive them of the right to 
operate their businesses if it determines they have demonstrated undesirable propensities. 

22. Police officials cannot hold a financial interest in anyone of the defendants. 

23. Each principal or partner of the defendants must be a U.S. citizen or permanent resident 
alien, at least 21 years old, not a convicted felon nor guilty of certain misdemeanors 
unless she received a pardon or certificate of good conduct. 

24. A change in shareholders, stock holdings, officers or directors by the defendants may 
require SLA approval. 

25. The SLA must approve the financial business plan for any premise, the interior floor 
plan, the exterior blueprint, block plot diagram, the landlord, type of building, history of 
building’s prior use, number of tables and chairs, manager, principals, principals’ 
spouses, before granting permission to sell alcohol. 

26. All of the defendants except for A.E.R. Lounge (“AER”) must keep food available for 
customers. 

27. New York State’s ubiquitous control over the defendants prevents them from having any 
financial interest in any manufacturers or sellers of alcohol at wholesale. 

28. New York State forbids the defendants from making any loans to or holding any liens on 
property of manufacturers or wholesalers or of any person involved in manufacturing and 
wholesaling. 

29. Defendants, retailers of alcohol for on-premise consumption, cannot hold financial 
interests in or make loans to retailers of alcohol for off-premise consumption. 
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30. Defendants cannot receive any loans from alcohol manufacturers, wholesale sellers or 
retail sellers for off-premise consumption. 

31. In contrast, a bicycle shop owner can borrow from or loan to whomever he wishes, can 
vertically integrate, and can sell his business to whomever he desires. 

32. Defendants have no vested right in the SLA’s approval permitting them to retail alcoholic 
beverages or in continuing approval to retail such. Denial of permission to sell alcohol 
for on-premise consumption is only reviewable at an arbitrary and capricious standard. 

33. New York State’s pennission for the defendants to sell alcohol is a privilege of limited 
duration and can be canceled, suspended or revoked by the SLA at any time for cause. 

34. Defendant discos do not even have a contractual right to continue selling alcohol. 

35. The SLA may 

a. Impose a civil penalty on any of the defendants; 

b. Hold hearings, require the production of defendants’ books, subpoena defendants, 
examine any person under oath; and 

c. Inspect the defendants’ premises during hours of operation. 

36. When the defendants renew their licenses, the SLA considers: 

a. Number of liquor licenses and types of licenses in proximity to the defendants 
locations and in New York County; 

b. Evidence that all necessary licenses from the State and City have been obtained; 

c. Effect license would have on traffic and parking in the area; 

d. Existing noise level in area; 

e. History of violations of the ABC law, SLA Rules, and reported criminal activity 
( Exhibit A , Lotus violations); 

f. Financial status of defendants and disclosure of the source of all funds; 

g. Whether the defendants intend of have waitresses called “bunnies,” or some other 
evolutionarily correct name, dressed in scanty costumes who circulate among the 
customers to flirt and chat; 

h. Whether the principals are in contact with a person of “evil reputation,” failed to 
disclose prior arrest records, or there’s a pending indictment; and 

i. Any other factor the SLA considers relevant to the public convenience, advantage 
and in the interest of the community. 

37. Defendants have no right to renew their licenses, which come up every two years. 

38. The SLA imposes restrictive physical standards on defendants’ premises: 

a. Limits the number of bars in defendants premises to one, but may allow two 
additional bars at a fee for each; 

b. Controls the display of signs within and outside the defendants’ premises; 

c. Forbids any signs inside or outside advertising a particular brand of alcohol unless 
the SLA approves; 
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d. Requires approval and fee payments before the defendants can physically alter or 
change their premises, such as 

i. Creating or relocating a window or door, 

ii. Reducing visibility within the premises, 

iii. Increasing or decreasing in size the premises or kitchen, 

iv. Changing the character of the interior, 

v. Changing the size or location of any bar; 

e. Even if an alteration of the premises is less than $ 10,000, or doesn’t effect the 
physical structure or character, the defendants must still request pennission, but in 
this situation, the SLA has just 20 days to object; 

f. Require adequate toilet facilities; and 

g. Prohibit any obstruction that prevents a full view of the entire room by every 
person present. 

39. The defendants must also provide their local Community Planning Board with any 
application to alter their premises. 

40. Defendants are required to display in a prominent location their state license to retail 
alcohol so that all visitors may see, and the license must be displayed in a particular type 
of frame of metal or wood. 

41. The ABC Law and SLA Rules extensively regulate the defendants day-to-day operations: 

a. Prohibit sales to minors, intoxicated persons, and habitual drunkards; 

b. Prescribe hours for the sale of alcohol; 

c. Limit the age of persons employed by the defendants; 

d. Prohibit employment of convicted felons or those guilty of certain misdemeanors 
without a certificate of good conduct or pardon; 

e. Set terms and conditions for surety bonds required of defendants; 

f. Prescribe the form of all reports deemed necessary to be made to the SLA; 

g. Require defendants to maintain on their premises records of daily purchases, 
including name, license number and place of business of vendor, and records of 
individual sales; 

h. Purchase, sales, and personal records must be available for inspection by the SLA 
at any time during operating hours (in contrast a bicycle shop owner who has a 
fourth Amendment right to privacy); 

i. Limit purchase of alcohol only from licensed manufacturers and wholesalers; 

j. Prohibit discrimination on account of race, creed, color or national origin; 

k. Demand compliance with state law, including Civil Rights Law 40-c that 
prohibits discrimination on the bases of sex by public accommodations; 

l. forbid disorderly premises, lewd or indecent exposure (from 2004 to 2006, 
disturbances, misconduct or disorder has resulted in Lotus becoming a focal point 
for police attention, the SLA charged Lotus twice with allowing its premises to 
become disorderly as the result of an altercation, and once for permitting a 
robbery to occur within the premises, Exhibit A) ; 

m. Dictate the posting of signs that state it is against the law to sell alcohol to persons 
under 21 (the SLA twice charged Lotus with providing alcohol to a person under 
21, Exhibit A) ; 
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n. Compel signs of a specific size, point, and in specific locations stating that 
alcohol may harm incipient humans in a mother’s womb; 

o. The SLA must be notified of any arrests on the premises, and the county District 
Attorney must inform SLA of any convictions resulting from those arrests; 

p. Obligate the defendants to insure that a high degree of supervision is exercised 
over the establishment at all times to prevent abuses of the privilege to sell 
alcohol; 

q. Defendants are strictly accountable for all violations committed, suffered, and 
pennitted by any of defendants’ employees; 

r. Conformity with all applicable building, fire, health, safety and governmental 
regulations (the SLA charged Lotus twice with operating an unlicensed cabaret, 
the NYC Department of Health cited Lotus three times for health code violations 
over which the SLA held a hearing, and the State Department of Taxation and 
Finance issued three tax warrants for Lotus’ failure to pay taxes, Exhibit A ); 

s. Require lighting good enough to permit a person to read nine-point print; 

t. Compel a valid bond in effect at all times; 

u. Prohibit refilling or tampering with the contents of any container of alcohol (the 
SLA charged Lotus with keeping alcohol in containers that were contaminated, 
and twice charged Lotus with keeping alcohol in containers the contents of which 
were not as represented on the labels, Exhibit A ); and 

v. Must dispense alcohol from container in which it was received (the SLA once 
charged Lotus with failing to keep alcohol in its original container, Exhibit A ). 

42. Violations of most provisions of the ABC Law are a crime for which the police can make 
an arrest. The SLA works with local law enforcement agencies to assure compliance 
with the ABC Law. 

43. The restrictions with which the retail sale of alcohol is hedged about, and in particular the 
restrictions imposed upon applications for new licenses, operate to limit competition to a 
degree sufficient to render the issuance of a license a commercially valuable privilege 
granted by the state to the licensee. 

44. The economic interests of established licensees are protected by the denial of applications 
to new entrants, at least where existing licensees have made substantial investments and 
there has been no growth in community population or usage. 

45. The State’s comprehensive control over the alcohol industry operates to restrict 
competition between vendors of alcoholic beverages, such as the defendants, thus 
conferring on license holders a significant state-derived economic benefit approximating 
state support. 

46. The State, not economics, controls the barriers of entry into the alcohol industry. 

47. The SLA’s broad authority to revoke or refuse a license for reasons deemed by it to serve 
the “public convenience and advantage,” includes the prevention of unjustified 
discrimination in the exercise of the privilege granted the defendants, such as treating 
females and males differently for admission. 
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48. The SLA has continued bi-annually to renew defendants’ privilege to retail alcohol for 
on-premise consumption despite the defendants open discrimination against males by 
charging them more for admission or making it more timely or economically burdensome 
for males to enter the discos than for females. 

49. The SLA has not made any effort through the exercise of the broad authority granted it by 
the legislature to remedy the discrimination or to suspend or to revoke the licenses that 
the defendants must have in order to practice their discrimination. 

50. Without the privilege to retail alcohol, the defendants would not be in a position to 
discriminate against men because without alcohol virtually no one, except members of 
temperance unions, would frequent defendant discos. The defendants would soon be out 
of business. 

51. In order to increase revenues, the defendants operate the discriminatory Ladies Nights, 
which the SLA permits by failing to put an end to the defendants’ disparate treatment of 
guys and females. 

52. Part of the increased revenues from Ladies Nights inure to the benefit of New York 
State’s Treasury by supporting the numerous fees charged the defendants by the SLA for 
various matters. 

53. The defendant discos’ promoters are either separate legal entities hired by the defendants, 
or employees of the same legal entity to which the SLA has granted permission to sell 
alcohol for on-premise consumption. In either case, the defendants hire and lire the 
promoters and have the ultimate authority to detennine admission practices to their 
discos. 

54. For example, Lotus has one employee who works out the deals with the promoters, such 
as who is going to pay how much on a particular night to enter, and hires the promoters. 
This individual man must approve not only the compensation for the promoters but the 
specific admission practices on a particular night. For all the defendants, it is the 
defendants who decide on the promoters, and it is the defendants who are the masters 
over their agent promoters. 

55. Roy Den Hollander, counsel for the putative class and named-plaintiff or class 
representative, individually and on behalf of all the others similarly situated, both past 
and future, challenges the practice and policy of the defendants that charges guys more 
for admission than females or gives males less time than females to enter the defendant 
discos for free or at a reduced price—a form of invidious discrimination against men. 

56. As Exhibit B shows, the defendants allow females in free up to a certain time but charge 
men for admission until that same time, or allow ladies in free or at a reduced price over a 
longer time span than men. The following are just some examples of the many 
advertisements by the defendants and their promoter agents illustrating that the 
defendants’ admission practices on Ladies Nights treat females and males differently to 
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the detriment of males. A large number of the defendants’ Ladies Nights advertisements 
were produced to the defendants as part of the plaintiff class’ mandatory disclosure under 
Fed. R. Civ. P. 26(a): 

a. Copacabana, 560 West 34 Street, January 26, 2007, ladies free all night, 
gentlemen reduced admission. 

b. China Club, 268 West 47 Street, November 9, 2007, ladies free until 12 
midnight, guys free until 11 PM. 

c. A.E.R. Lounge, 409 West 13 Street, May 3, 2007, ladies free until 12 AM, gents 
reduced admission. 

d. Lotus, 409 West 14 Street, November 8, 2007, ladies free before 1 AM, guys free 
before 12 midnight. 

e. Sol, 609 West 29 Street, September 29, 2007, ladies free until 12 midnight, gents 
free until 11 PM. 

57. Any female 21 or older and neither drunk nor disorderly may enter the defendant discos 
for less money or has more time to enter the defendant discos for free or at a reduced 
price than any male 21 or older and neither drunk nor disorderly. 

58. The putative class represented by the named-plaintiff in this action consists of all men 
who were admitted to the defendant discos since June 21, 2004 and were charged more 
than females or their admissions made more burdensome than for females through 
arbitrarily imposed time restraints. 

59. The exact number of members of the class is not known, but it is estimated in the 
thousands; therefore, the class is so numerous that joinder of all members is 
impracticable. 

60. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class: 

a. Were the members of the class invidiously discriminated against because of their 
sex by having to pay more money or navigate arbitrarily imposed time restraints 
in order to gain admission? 

b. Were the defendants acting under color of state law when they discriminated 
against the class members? 

61. The claims of the named-plaintiff arise out of the same discriminatory practice and 
course of conduct by the defendants and are based on the same legal theories as for the 
entire class. The named-plaintiff has attended these discos and was charged more than 
females or had less time for entering a cabaret free of charge or at a reduced price than 
females: 
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a. Copacabana, 560 West 34 Street, Thursday, May 24, 2007, ladies $5 before 
midnight; fellas $25 under 21, $15 over 21. The named-plaintiff entered for $15 
at 11:50 PM. 

b. China Club, 268 West 47 Street, Friday, June 1, 2007, ladies complimentary 
admission all night, gents complimentary until 11 PM. The named-plaintiff 
entered at 11:20 PM, paid $20. 

c. A.E.R. Lounge, 409 West 13 Street, Thursday, May 24, 2007, ladies free until 12 
midnight, gents reduced at $10, general admission $25. The named-plaintiff 
entered for $10 at 10:55 PM. 

d. Lotus, 409 West 14 Street, Wednesday, May 23, 2007, ladies free before 
midnight and reduced after, guys reduced all night. The named-plaintiff entered 
for $10 at 11 PM. 

e. Sol, 609 West 29 Street, Friday, June 1, 2007, ladies free before 1 AM, guys free 
before 11 PM with dates and $20 after 11 PM. The named-plaintiff entered at 

11:55PM, paid $20. 

f. Lotus, 409 West 14 Street, Sunday, October 7, 2007, ladies free, guys $20. The 
named-plaintiff entered at 11:30 PM and paid $20. 

Exhibit C reproduces the Ladies Nights’ advertisements for the nights that the named- 
plaintiff attended as listed in paragraphs (a) to (e) above. 

62. The named-plaintiff is an attorney admitted to practice in New York State, the U.S. 
District Courts for the Southern and the Eastern Districts of N.Y., and the Second Circuit, 
a former litigation associate at Cravath, Swaine & Moore, and is able to conduct this 
litigation fairly and adequately to protect the interests of the putative class. 

63. WHEREFORE, the named-plaintiff requests that judgment be entered in this action on 
behalf of himself and all other class members similarly situated as follows: 

64. A declaratory judgment that the defendants’ Ladies Nights practice of charging men more 
for admission than females or giving males less time than females to enter defendant 
discos for free or at a reduced price violates the equal protection clause of the Fourteenth 
Amendment to the Constitution. 

65. The defendants be enjoined from continuing their invidiously discriminatory practice 
against men. 

66. Nominal damages to be decided by the Court. 

67. And any other relief that is just and proper. 
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Dated: New York, NY /S/ 

November 15, 2007 _ 

Roy Den Hollander (RDH 1957) 
Attorney for plaintiffs 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, Case No.:07-cv-5S73 (MGC)(KNF) 

Plaintiff, 

SUPPLEMENTAL AFFIRMATION 

OF VANESSA R. ELLIOTT IN 

' aga SUPPORT OF MOTION TO 

DISMISS THE AMENDED 

COPACABANA NIGHT CLUB, CHINA CLUB, COMPLAINT PURSUANT TO 

GUEST HOUSE, A.E.R. NIGHTCLUB, SOL, and FED.R.CIV.P. 12(b)(6) 

JANE DOE PROMOTERS, 


Defendants. 
-x 


VANESSA R. ELLIOTT, ESQ., of full age, hereby affirms in accordance with 28 
U.S.C. § 1746, as follows: 

1. I represent defendant AER Lounge, LLC (“AER”) in defense of the above- 
referenced matter. I submit this supplemental affirmation in support of defendant AER’s motion 
to dismiss the Amended Complaint for failure to state a claim upon which relief can be granted. 

2. Pursuant to the Court’s motion scheduling instructions, in lieu of resubmitting a 
full motion package, I incorporate by reference here, in support of this motion to dismiss the 
Amended Complaint, the Affirmation of myself and the Memorandum of Law of defendant AER 
that were previously filed on or about October 25, 2007 in support of defendant AER’s motion to 
dismiss the initial Complaint. 

3. In response to that motion and similar motions filed by other defendants, plaintiff 
filed an Amended Complaint. The Amended Complaint fails to add any new “facts” and the 
nature of the claims presented by plaintiff in the initial Complaint remain unchanged. Rather, 
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plaintiff merely expands upon the initial claim of discrimination by including in his Amended 
Complaint allegations pertaining to the various ways in which the State regulates businesses that 
sell alcohol. These allegations are presumably taken from plaintiffs reading and understanding 
of the statutes, rules, and regulations concerning the sale of alcohol. 

4. In any case, plaintiffs claims do not involve the sale or service of alcohol at all 
but rather concern only the prices for admission that the defendant clubs charge to their 
customers. Customers of these clubs are of course not required to buy alcohol. Once admitted to 
defendant’s club, a customer may or may not drink or buy alcohol. 

5. Indeed, none of the new “allegations” in plaintiff s Amended Complaint alter the 
fundamental fact that the State does not regulate or control the policies of defendant AER 
concerning the price of admission at a given time or on a given day of the week. The State does 
not in any way require, promote, or encourage defendant AER to charge to any customer any 
given price for admission. 

6. The Amended Complaint in this matter relies solely upon the fact the State of 
New York regulates the sale of alcohol and has issued defendant AER a license to sell alcohol 
for consumption on-premises. However, none of the allegations contained in the Amended 
Complaint even suggest that the State requires, promotes, or encourages the defendants to 
conduct ladies’ night events or to charge differing prices for admission to men and women. 

7. Rather, the basis for the plaintiffs complaint is summarily stated in paragraph 49 
as follows: 

The [State] has continued biannually to renew defendants’ privilege to retail 
alcohol for on-premise consumption despite the defendants open discrimination 
against males by charging them more for admission or making it more timely or 
economically burdensome for males to enter the discos than for females. 

Amended Complaint at 9 [emphasis added]. 
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8. Thus, even assuming for purposes of this motion to dismiss that ladies’ nights are 
discriminatory, plaintiff has failed to set forth any allegations that would support a finding that 
the discrimination in admission is being promoted or required by the State. Rather, piaintiI ( 
clearly admits that the State renews the license in spite of the alleged discrimination (assuming 
for purposes of this motion that there even is any) and not because of it. 

9. Indeed, plaintiff further admits that “defendants . . . have the ultimate authority to 
determine admission practices to their discos.” Amended Complaint at 1| 53. The State does not 
exercise this authority over defendants. 

10. As an aside, plaintiff posits in the Amended Complaint the unsubstantiated 
“theory” that without a license to sell alcohol, defendants would not be able to discriminate 
against plaintiff because plaintiff and other customers would not be willing to attend defendant’s 
club if there was no alcohol and defendants would therefore go out of business. Amended 
Complaint at 50. 

11. Plaintiffs “theory” fails to recognize an alternate theory which is that defendant’s 
male customers might not be willing to attend defendant’s club if there were no women, or an 
insufficient number of women, present in the club. Under this theory, male customers may 
actually be benefit from ladies’ nights in other ways and be encouraged to attend the club on 
those nights. 

12. In any case, there is no requirement that any customer, once admitted, drink 
alcohol. Hence, there is no direct link between the differing admission policies and the service 
of alcohol. 

13. Indeed, plaintiff is not complaining that he has been denied the sale or the service 
of alcohol because of his sex or even that he has been refused entry to the defendant’s club. 
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Rather, he is complaining only that he has been asked to pay a little bit more than a woman on 
certain dates and at certain times, in order to gain admittance to the club. 

14. It is clear from plaintiffs Amended Complaint that the price charged by 
defendant AER to men is not so burdensome as to effectively deny them admission. Men and 
women are both welcome. Women are simply permitted to pay a lesser (or sometimes, no) 
admission price during certain times on certain dates so as to encourage women to attend the 
club and thereby presumably encourage men to attend the club. 

15. Indeed, plainti ff admits that he did pay the admission price charged to men and 
that he was permitted to, and did, enter each of the defendants’ clubs. Plaintiff could have stayed 
home and presumably drank for less (since cost seems to be his prime concern). 

Conclusion 

16. The factual allegations made in the Amended Complaint, like those made in the 
initial Complaint, are insufficient as a matter of law to raise any question as to whether 
defendants have acted under color of state law or as an agent for the State to discriminate against 
plaintiff and other members of the putative class, by charging different rates for admission to 
men and women on certain days of the week between certain hours. 

17. For the foregoing reasons and for the reasons set forth in my Affirmation and 
Memorandum of Law submitted to the Court in support of defendant AER’s motion to dismiss 
the initial Complaint, it is respectfully requested that the Amended Complaint be dismissed with 
prejudice, costs and legal fees. 

I hereby affirm that the foregoing statements made by me are true. I am aware that if any 
of the foregoing statements made by me are willfully false, I am subject to punishment. 

Dated: December 14, 2007 


492026 1X007612 


-4- 









Case 1:07-cv-05873-MGC Document 52-1 Filed 12/14/07 Page 5 of 5 


/s/ Vanessa R. Elliott 


By: Vanessa R. Elliott (VE 4752) 

Counsel for Defendant AER Lounge, LLC 

Beattie Padovano, LLC 

50 Chestnut Ridge Road 

Montvale, New Jersey 07645 

Tel: (201) 573-1S10 

vel 1 iott@beattieiaw.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 

and all others similarly situated, Civil Action No. 07 CV 5873 (MGC) 


-against- 


Copacabana Nightclub, 
China Club, 

Guest House, 

A.E.R. Nightclub, 

Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants . 


x 


SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF 
MOTION TO DISMISS 
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PRELIMINARY STATEMENT 

Plaintiffs Amended Complaint fails to cure the deficiencies of his original Complaint, 
namely that the holding of Ladies Nights in nightclubs, including Lotus, constitutes state action. 
Quoting various regulations and history and making conclusory legal assertions do not alter the 
fundamental bar to his discrimination claim. Extensive regulation by the State is insufficient in 
and of itself to constitute the requisite state action. Rather, the State must participate in the 
particular action he is challenging, namely the prices charged men for admission and the times 
men are admitted to nightclubs on some nights, is less favorable than the treatment accorded 
women. Despite Plaintiff’s long list of regulations promulgated under the New York State 
Alcoholic and Beverage Control Law (“ABC”) by the State Liquor Authority (“SLA”), he has not 
identified, nor could he, a single fact to demonstrate that the State is involved in determining 
admission policies of nightclubs or the promotion of Ladies Nights. 

Plaintiff continues to rest his Amended Complaint principally on the public nature of the 
nightclubs and the extensive regulation of the liquor sold there. No Defendant has contested 
these two assertions. The ABC does extensively regulate the sale of alcohol in public 
nightclubs. Therefore, merely specifying some of those extensive regulations does not add any 
factual basis to support the fatally defective premise that Lotus is a state actor as required by 42 
United States Code, Section 1983, upon which Plaintiff relies for jurisdiction. 

Glaringly absent from the Amended Complaint are any facts to demonstrate that Lotus 
receives State funding or performs a traditional State function. Nor can Plaintiff credibly argue 
that Lotus would appear, to a reasonable person, to be controlled by the State in any fashion, 
much less in determining its admission policies. Plaintiff’s comparison of nightclubsto stores 
selling bicycles, cosmetics or furniture is both frivolous and unavailing. He remains unable to 
provide facts sufficient to establish state action and permit suit in federal court under Section 
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1983. Accordingly, his Amended Complaint cannot withstand scrutiny for the reasons set forth 
in Defendant Lotus’ November 7,2007 Motion To Dismiss and those supplemental reasons set 
forth below. The motions to dismiss filed by Lotus and other Defendants consequently should 
be granted in their entirety. 


ARGUMENT 
POINT I 

THE PUBLIC NATURE OF LOTUS DOES NOT TRANSFORM IT INTO A STATE ACTOR 

The Amended Complaint (“Am. Cmplt.”) emphasizes the public nature of Lotus and 
nightclubs in general in an unsuccessful attempt to circumvent the plain holding by the Supreme 
Court in Moose Lodge and remedy the lack of state action in this case. See, e.g., Am. Cmplt. fftj 
5,10,11. Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Id. at 1010-11. Plaintiff alleges: 
“Defendants’ discos differ from 'private’ clubs’ serving alcohol in that private clubs do not purport 
to and are not required to serve the public.” Am. Cmplt. *[} 10. 

Moose Lodge is applicable nonetheless because it does not rest solely on the distinction 
between private clubs open to the public and other private clubs. The Court specifically 
identified factors including the lack of State funding, the lack of evidence that the Pennsylvania 
state laws regulating the sale of alcohol were intended to sanction discrimination, and the 
absence of State participation in promulgating or implementing the discriminatory practices 
followed at the lodge. Moose Lodge, 407 U.S. 163, 173; Comiskey v. JFTJ Corp., 989 F.2d 
1007, 1010-11 (8 th Cir. 1993). 

Indeed, Moose Lodge explicitly relied upon the fact that Pennsylvania law was not 
designed to discriminate against individuals in protected categories with respect to their right to 
be “served liquor in places of public accommodation.” Id. at 173. Despite Plaintiffs newly 
added lengthy description of New York regulations applicable to Lotus, he has not identified one 
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to demonstrate that the regulations are intended to discriminate against men and their “right to 
be served liquor in places of public accommodation.” Id. 

The other factors providing the foundation for the Moose Lodge ruling are not addressed 
in the Amended Complaint either. There still is no State funding of Lotus and New York State 
neither establishes nor enforces Lotus’ admission policies. Thus, according to the Supreme 
Court, Lotus still is not a state actor. Plaintiffs Amended Complaint therefore fails to state a 
cause of action and Defendants’ Motions To Dismiss should be granted. 


POINT II 

LOTUS DOES NOT PROVIDE A PUBLIC FUNCTION ORDINARILY PROVIDED BY THE 
STATE AND PLAINTIFF’S AMENDED COMPLAINT FAILS TO PRESENT FACTS TCTHE 
CONTRARY. PREVENTING A FINDING OF STATE ACTION 

Plaintiffs effort to argue Lotus “engages in a function traditionally associated with 
sovereign governments” (Opp. at 19) also is utterly futile. Nowhere in the Amended Complaint 
is there even a suggestion, much less an actual fact, to support such a theory of state action. 
Although Plaintiff includes a history of regulation of alcohol (Am. Cmplt. ^ 7), that history omits 
any time when the State oversaw the admission practices of a business licensed to serve 
alcohol. Plaintiff continues to ignore that this case is about Lotus’ admission policies. 

Inexplicably, Plaintiff relies on Evans v. Newton, 382 U.S. 296 (1966), as authority for the 
position that a nightclub performs a public function (Opp. at 20), that case could not be less 
persuasive. One cannot compare the operation of a city park, which typically is a government 
function with determining admissions policies at a nightclub. 
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Likewise, Plaintiffs citation to Marsh v. Alabama, 326 U.S. 501 (1946), is puzzling. By 
Plaintiffs own admission, in that case, a private company was permitted “to provide the 
functions normally belonging to a municipality, the corporations’ company-owned town exercised 
a public function...”. Opp. at 19. Plaintiffs Amended Complaint conspicuously omits 
identification of any functions normally exercised by a governmental entity. 

On the contrary, in spite of the Amended Complaint’s 67 paragraphs, most of which 
address liquor regulations, there is nary a reference to regulation by the SLA of nightclub 
admission policies. Nightclubs can charge what they choose for admission and none of the 
extensive State regulation over alcohol eliminates this totally independent aspect of a nightclub’s 
operations. 


POINT III 

PLAINTIFF PROVIDES NO FACTS REFLECTING STATE AUTHORIZATION OR 
ENCOURAGEMENT OF LADIES NIGHTS 

A. Plaintiff Expressly Concedes the State Exercises No Authority over 
Lotus’ Admission Policies and the Amended Complaint Is Barren of 
Facts that Would Contradict this Fatal Admission 

Plaintiffs Amended Complaint also lacks evidence of authorization or encouragement by 
the State of Ladies Nights. Incredibly, Plaintiff simultaneously asserts that the State has 
authority over Ladies Nights in some unexplained fashion and makes the devastating admission 
that Lotus and the other Defendants, not the State, “have the ultimate authority to determine 
admission practices to their discos.” Id. at 53. This internal inconsistency reflects one of 
numerous holes in Plaintiffs argument. This in and of itself should be sufficient to eliminate the 
state authorization or encouragement theory of state action. 
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B. Plaintiff Asserts No Facts To Demonstrate that tie State Authorizes or 
Encourages Nightclub Admission Policies by Permitting the Nightclubs 
To Determine Those Policies 

But there are further compelling reasons to reject Plaintiffs position. He seems to posit 
that by renewing Lotus’ liquor license rather than revoking it, the State somehow authorizes 
Lotus’admission practices. Am. Cmplt. 48-50. But this approach also is fruitless. Plaintiff 
blithely proceeds to present such a theory (Opp. at 23-24), simply ignoring the Supreme Court’s 
express holding to the contrary: “Mere approval of or acquiescence in the initiatives of a private 
party is not sufficient to justify holding the State responsible for those initiatives...”. Blum v. 
Yaretsky, 457 U.S. 991 at 1004-05 (1982). 

This ruling renders the different finding in Seidenbergv. McSorleys’Old Ale House, Inc., 
317 F. Supp. 593, 597 (1970), completely irrelevant (which, by the way, does not present 
identical facts to those presently before this Court)(Opp. at 6). The Supreme Court ruled twelve 
years after McSorleys’, precisely contradicting that lower court opinion that encouragement, 
toleration or acquiescence of a private entity’s policy creates state action. Opp. at 22. Whether 
McSorleys’ has been overruled according to Shephard’s hardly is definitive when the United 
States Supreme Court explicitly has rejected its reasoning. See Opp. at 6. 

C. There Are No Facts in Plaintiff’s Amended Complaintthat Support the 
Proposition that A Reasonable Person Would Associate Lotus’ 
Admissions Policy with the State of New York 

Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961), does not compel a finding of 
state action here either. The decision in that case turned on the existence of an appearance of 
government approval, which is completely absent here. Opp. at 22. Plaintiffs Amended 
Complaint is totally devoid of any allegations similar to those involved in Burton. The Amended 
Complaint does not present facts, nor could it, to permit any reasonable person to conclude that 
the State participates in setting Lotus’ admissions policies. Unlike the restaurant in Burton, Lotus 
does not give the “appearance of government authorization” of its practices. Opp. at 15. 
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Indeed, as Plaintiff admits, the government had not directed the private restaurant in its parking 
building to discriminate, but “had placed the restaurant in a position in which citizens could 
reasonably view the restaurant’s acts as authorized by an agency of the state. Opp. at 22. 

Lotus, however, projects no such image. The Amended Complaint is devoid of 
allegations that Lotus is located in a government owned parking building, is leasing space from 
the government or is frequented by government workers. Id. Nor are there any similar factual 
contentions. I ndeed, Plaintiff’s Amended Complaint is devoid of allegations that any reasonable 
citizen would view Ladies Nights as sponsored by New York State. The long list of liquor 
regulations in the Amended Complaint does nothing to create such an appearance of 
government involvement for the average person. In any event, regulations are not facts. 

In sum, Plaintiffs Amended Complaint does not provide any facts that might render 
Burton applicable to the nightclub admissions policies challenged here. Moreover, as is true of 
virtually all Plaintiff’s authority, Burton is outdated and does not take into account subsequent 
Supreme Court rulings, such as Blum v. Yaretsky. Indeed, Plaintiff virtually ignores that very 
apposite case, stating only that there, “the State did not have control over the discharge of 
patients from a nursing [home][sic].” Opp. at 24-25. This sentence proves Defendants point 
the State does not have control over the admission of customers to a nightclub either. 

D. Display of a Liquor License Hardly Constitutes a Fact Sufficient To 

Convey State Participation in Determining Lotus’ Admissions Policies 

In a desperate but ineffective endeavor to create an appearance of State authorization in 
the Amended Complaint, Plaintiff contends, “Defendants are required to display in a prominent 
location their state license to retail alcohol so that all visitors may see, and the license must be 
displayed in a particular type of frame of metal or wood.” Am. Cmplt. U 40. The Court can take 
judicial notice that such licenses hardly are poster-sized. Moreover, the very nature of 
nightclubs includes dim lighting. The requirement for such a license cannot credibly be said to 
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give reasonable people the impression that New York State has authorized Lotus’ admission 
practices. Such a claim demonstrates the lack of substance to Plaintiffs frivolous case. 

Furthermore, such licenses also are displayed in restaurants that serve alcohol. Indeed, 
restaurants are highly regulated. If Plaintiffs ill-conceived theory is applied to restaurants, then 
“early bird" specials for the elderly or promotions allowing children to eat free would be 
discriminatory on the basis of age. The “early bird” specials are analogous to Plaintiffs 
argument here because the reduced price of the food turns on the time older customers go to 
eat at a restaurant. Plaintiff contends he is prejudiced because some nightclubs “give males 
less time than females to enter defendant discos for free or at a reduced price.” Am. Complaint 
ff 2. Arguably, this is “reverse” age discrimination, favoring those over 40 as compared to those 
under 40. 

Similarly, children are permitted to eat at some restaurants for free, while those over 40 
are not. Plaintiff bemoans free admission for women because men are not also admitted to the 
nightclubs for free and calls it sex discrimination. But presumably, he would not find permitting 
children the equivalent of free admission age discrimination against those over 40. These are 
commercial promotions implemented by restaurants in a legitimate effort to increase business, 
and hardly subject to attack. The same is true of admission to nightdubs. 

POINT IV 

LISTING LIQUOR REGULATIONS ARE NOT FACTS, AND IN ANY EVENT, ARE 
ESTABLISH STATE ENTANGLEMENT OR ENTWINEMENT 

Plaintiffs Amended Complaint does nothing to further the erroneous proposition that 
Lotus is a state actor because it is subject to extensive regulation and licensing. Opp. at 11 -15. 
Once again, Plaintiff is undaunted by subsequent Supreme Court case law that rejects this very 
proposition. Indeed, the Supreme Court expressly has ruled that state action cannot be based 
solely upon the existence of extensive regulation by the State of a private business. Blum v. 
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Yaretsky, 475 U.S. at 1004. Yet this is virtually all Plaintiff has added to his Amended 
Complaint. Am. Cmplt. fflf 8-53. Rather, state action can be found only where the State is 
responsible for the specific conduct of which the plaintiff complains.” 475 U.S. at 1004 (citation 
and internal quotation marks omitted)(emphasis in original). 

The Second Circuit has reached the same conclusion. Hadges v. Yonkers Racing Corp., 
733 F.Supp.686,691 (S.D.N.Y.), aff’d, 918 F.2d 1079 (2d Cir. 1990), cert, denied, 499 U.S. 960 
(1991). Despite licensing and pervasive regulation of harness racing and the gambling that 
accompanies such racing, the court declined to find the private raceway was a state actor. 

Plaintiffs Amended Complaint, however, lacks any facts whatsoever to support the legal 
conclusion that the State of New York is responsible for Lotus’ admission policies, including 
Ladies Nights. On the contrary, Plaintiffs Amended Complaint admits Lotus determines its 
admission policies because it has “the ultimate authority to determine admission practices to 
their discos.” Am. Cmplt. 53. But even if the State did determine Lotus’ admission policies, 
which it does not, that would be insufficient. Indeed, in Hadges, the State both charged an 
admission tax and controlled the price of admission. 918 F.2d at 1081-82. Nonetheless, the 
Second Circuit refused to find state action. 

The legal assertion added to the Amended Complaint that entities engaging in the sale of 
alcohol are not comparable to entities selling bicycles, cosmetics or furniture adds nothing to 
Plaintiffs position. Am. Cmplt. 7. In fact, it could hardly be more extraneous. Sales are not at 
issue here. Admissions policies are. References to the sale of bicycles, cosmetics or furniture 
is entirely unrelated to the admissions policies of stores offering such merchandise. It is difficult 
to discern what point Plaintiff seeks to convey in that paragraph of the Amended Complaint. It is 
nonsensical and like the remaining allegations in the Amended Complaint, has nothing 
whatsoever to do with the issue at hand. Namely, the admissions policies of nightclubs, not 
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liquor sales. Accordingly, Plaintiffs Amended Complaint is equally deficient as his original 
Complaint and should be dismissed for the same reasons. 

CONCLUSION 

For all of the foregoing reasons, as well as those stated in Lotus’ original Motion To 

Dismiss Plaintiffs Complaint and in the papers submitted by Lotus’ co-defendants in connection 

with the Motion To Dismiss the original Complaint and the Supplements to that Motion To 

Dismiss, addressing the Amended Complaint, Defendant Lotus respectfully requests that the 

Court grant its Motion To Dismiss Plaintiff s Amended Complaint in its entirety. 

Dated: New York, New York 

December 14, 2007 


Respectfully submitted, 
GORDON & REES, L.L.P. 




\ 


__. .,.UMAgm , 

Deborah Swindells Donovan, E&qCfQP 3121) 

Attorneys for Defendant 


90 Broad Street, 23 rd Floor 
New York, New York 10004 
(212) 269-5500 


LULU/104663 0/5261691 v.! 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


■x 


Roy Den Hollander 

Plaintiff on behalf of himself and 
all others similarly situated, 


v. 


Copacabana Nightclub, China Club, Guest House, 
A.E.R. Nightclub, Lotus, Sol, and Jane Doe 
Promoters, 

Defendants. 

-x 


Docket No. 07 CV 5873 (MGC) 

AMENDED 

NOTICE OF MOTION TO DISMISS 

PURSUANT TO FED.R..CIV.P. 

12(b)(6) 


SIR /MADAM: 


PLEASE TAKE NOTICE that upon the annexed supplemental affirmation of Robert S. 
Grossman, Esq. dated December 14, 2007, the Notice of Motion to Dismiss the Complaint and 
Declaration dated November 7, 2007 both fded as docket #33, the Memorandum of Law fded 
on November 7, 2007 as docket #34, the Memorandum of Law submitted in support of the 
Motion of Defendant A.E.R. nightclub under docket # 43, the Reply Declaration of Robert S. 
Grossman dated November 26, 2007 filed as docket #49, and the Reply Memorandum of Law 
fded as docket #48, and upon all the pleadings and proceedings heretofore had herein, the 
Defendant Sol shall move this Court at the United States District Court of the Southern District 
of New York at 500 Pearl Street, New York, New York, before the Honorable Judge Miriam 
Cedarbaum on the 10 th day of January, 2008 at 9:30am of that day or soon thereafter as 
counsel can heard for an order: 


1. Dismissing the Amended Complaint with prejudice, Pursuant to Fed. R. Civ. P. 
12(b)(6), for failure of the pleading to state a claim upon which relief can be granted; 

2. Awarding Defendant Sol reasonable legal fees for having to defend itself in this 
baseless action, and for having to make the instant motion; 

3. Awarding Defendant Sol costs and disbursements of this application; 
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4. Awarding Defendant Sol such other and further relief as this Court deems just and 
proper. 

Dated: Garden City, New York 
December 14, 2007 

Adam B. Kaufman & Associates, PLLC 

By: s/ Robert S. Grossman (RG 8043) 

Robert S. Grossman, Esq., Of Counsel 
585 Stewart Avenue, Suite 302 
Garden City, New York 11530 
516-228-8823 

To: Plaintiff, pro se 

Roy Den Hollander, Esq. 

The Law Office of Roy Den Hollander, Esq. 

545 East 14 th Street, 10 D 
New York, NY 10009 
Email: royl7den@gmail.com 

Counsel for Defendant AER Lounge, LLC 

Vanessa R. Elliott 
Beattie Padovano, LLC 
50 Chestnut Ridge Road 
Montvale, New Jersey 07645 
Tel: (201)573-1810 
Email: velliott@beattielaw.com 

Counsel for Lotus 

Deborah Swindells Donovan, Esq. 

90 Broad Street, 23rd Floor 
New York, NY 10004 
(212) 269-5500 (tel) 

Email ddonovan@gordonrees.com 
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Robert S. Grossman, Of Counsel (RG 8043) 

ADAM B. KAUFMAN & ASSOCIATES, PLLC 

585 Stewart Avenue, Suite 302 

Garden City, NY 11530 

Tel. (516) 228-8823 

Fax (516) 228-8824 

Attorneys for the Defendant Sol 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander 


■x 


Plaintiff on behalf of himself and 
all others similarly situated, 


Copacabana Nightclub, China Club, Guest House, 
A.E.R. Nightclub, Lotus, Sol, and Jane Doe 
Promoters, 

Defendants. 

-x 


Docket No. 07 CV 5873 (MGC) 

SUPPLEMENTAL AFFIRMATION 

OF ROBERT S. GROSSMAN IN 
FURTHER SUPPORT OF MOTION 

TO DISMISS PURSUANT TO 

FED.R..CIV.P. 12(b)(6) 


I, Robert S. Grossman, an attorney admitted to practice in the State of New York and the 
U.S. Southern District Court of New York, affirm under the penalty of perjury pursuant to 28 
U.S.C. § 1746 the following: 

1. I am of counsel to the firm of Adam B. Kaufman & Associates, PLLC, counsel 
for the Defendant Sol (hereinafter “Defendant”), in the above entitled action. I submit this 
Supplemental Affirmation in Support of Defendant’s Motion to dismiss the Amended 
Complaint and in Further Support of Defendant’s Motion to Dismiss the Complaint, for failure 
to state a claim upon which relief can be granted pursuant to Federal Rule 12(b)(6), and also in 
further support of the Motion Submitted by Defendant AER Lounge, LLC (“AER”). 

2. Rather then resubmitting a full motion package, I incorporate by reference 
herewith, in support of this motion to dismiss the Amended Complaint dated November 20, 
2007, a copy of which is annexed hereto without exhibits as Exhibit “A”, (hereinafter referred 
to as the “Amended Complaint”), the Notice of Motion to Dismiss the Complaint and 
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Declaration dated November 7, 2007 both fded as docket #33, the Memorandum of Law in 
support thereof filed on November 7, 2007 as docket #34, the Memorandum of Law by 
Defendant Sol submitted in support of the Motion of Defendant A.E.R. nightclub under docket 
# 43, the Reply Declaration of Robert S. Grossman dated November 26, 2007 filed as docket 
#49, and the Reply Memorandum of Law filed as docket #48. 

3. Plaintiffs Herculean efforts in response to the motion to dismiss filed by the 
Defendant Sol and the similar motions filed by the other defendants are noteworthy, however, 
the Plaintiffs Amended Complaint still fails to state a cause of action to which he is entitled 
relief. The Amended Complaint’s, consisting of nine (9) pages and sixty-seven (67) single 
spaced allegations, presents no additional facts to supplement the complaint that could warrant 
relief. Indeed, the Plaintiff appears to have quoted, at length, and/or summarized various 
portions of the New York Alcohol Beverage Control Law and the Rules of the New York State 
Liquor Authority providing a comprehensive and thorough “treatise” on the methods by which 
New York State regulates the sale of alcohol by businesses. In spite of Plaintiff s lengthy 
Amended Complaint, the claims presented therein fail to establish a cognizable cause of action. 
The Plaintiff alleges as a result of holding licenses to serve alcoholic beverages issued by the 
State of New York, all of the Defendants’ operations are entwined with those of New York 
State. Plaintiffs attenuated claims fail to show how The State or City of New York 
affirmatively authorizes or encourages the complained of behavior. Indeed, Plaintiffs claims 
deal solely with the admissions practices of the Defendants which do not necessitate and are not 
directly related to the sale or service of alcohol. 

4. Despite the profundity of information presented in Plaintiffs Amended 
Complaint with regard to the various laws and rules that apply to those who engage in the sale 
of alcohol, Plaintiff presents no allegations that would support a finding of state action. 

5. The Amended Complaint, as with the Complaint, deals solely with the alleged 
“promotional activities” of the Defendants, which the Plaintiff claims are discriminatory. Even 
if this is true, promotional activities such as “Ladies’ Nights” are entirely outside the ambit of 
any New York State or City regime that regulates the sale or license to sell alcohol. The 
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copious detail the Plaintiff uses to explain the various rules of the New York State Liquor 
Authority and the New York Alcohol Beverage Laws fails to illustrate how the State or City 
compels, condones or even encourages Defendants to engage in any promotional activities that 
are entirely unrelated to the sale of alcohol. 

6. Plaintiff makes the baseless and unsupported presumption that: 

Without the privilege to retail alcohol, the defendants would not be in a 
position to discriminate against men because without alcohol virtually no one, 
except members of temperance unions, would frequent discos. The defendants 
would soon be out of business. 

Amended Complaint K 50. 

7. This presumption assumes that all seeking admittance to the Defendants’ 
establishments go there to consume alcohol and do, in fact consume alcohol. Defendant does 
not require that any person purchase alcohol once admitted to the club and as such, to find a 
connection between admission policies and the sale of alcohol is a stretch of the imagination. 

8. It appears that the foundation for the Plaintiffs complaint rests in paragraph 55: 

Roy Den Hollander, counsel for the putative class and named-plaintiff or class 
representative, individually and on behalf of all the others similarly situated, both past 
and future, challenges the practice and policy of the defendants that charges guys more 
for admission than females or gives males less time than females to enter the defendant 
discos free or at a reduced price - a fonn of invidious discrimination against men. 

Amended Complaint 55. 

9. It is of paramount importance to note that here, the Plaintiff is not complaining 
about being denied service of alcohol or even being refused admittance into the Defendants’ 
establishments because of his sex. Rather, plaintiff is caviling about being charged the usual rate 
and not receiving the discount of a female on certain nights or during certain times for 
admission to the Defendants’ establishments. 


10. Plaintiffs use of Seidenburg v. McSorley’s Old Ale House, Inc, to support his 
claim is ineffectual. The fundamental complaint in McSorley’s was that the Plaintiff women 
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where denied service of alcoholic beverages because they were women . Plaintiff in the instant 
matter has been denied no such thing. 

11. It should be noted that in his overzealous effort to make his case, the Plaintiff 
apparently misstated a proposition of law or confusingly states same in his most recent 
Memorandum of Law in Opposition to Defendants Rule 12(b)(6) Motions to Dismiss. In 
quoting Gregory v. Daly Plaintiff cites the language as follows: 

Vague, conclusory, naked, bald assertions and conclusions of law are statements devoid 
of facts upon which a court could find a civil rights violation. Gregory v. Daly , 243 F.3d 
687, 692 (2d Cir. 2001). 

Plaintiff Class Memorandum of Law in Opposition to Defendants Rule 12(b)(6) Motions to 
Dismiss and Plaintiff Class Cross Motions at 4. 

12. This language would suggest, if there was in fact any discrimination in the 
instant matter, that the court could find a civil rights violation based in the Plaintiffs summation 
of the New York State Liquor Rules and Law. Had the Plaintiff quoted the entire passage, it 
would be abundantly clear as what the Second Circuit intended when stated as follows: 

Nonetheless, “bald assertions and conclusions of law” are not adequate, Tarskis, 211 
F.3d at 35, and “a complaint consisting [only of] naked assertions, and setting forth no 
facts upon which a court could find a violation of the Civil Rights Acts, fails to state a 
claim under Rule 12(b)(6) .” Yusuf v. Vassar College, 35 F.3d 709, 713 (2d Cir. 1994) 
(quoting Martin v. New York State Dey't of Mental Hygiene, 588 F.2d 371, 372 (2d 
Cir. 1978) ). ~ ~ 

Gregory v. Daly , 243 F.3d 687, 692 (2d Cir. 2001) [emphasis added]. Indeed, Plaintiffs “bald 
assertions and conclusions of law”, as set forth in the Amended Complaint, are “not adequate”. 
Id. 


13. It is respectfully submitted that Plaintiffs Amended Complaint fails to add any 
facts to the Complaint, and accordingly, having failed to show state action, the Plaintiffs action 
should be dismissed for failure to state a claim upon which relief can be granted. 
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14. While Plaintiff complains about the date and time of the filing of the Motion of 
Defendant Sol, it is respectfully submitted that any such issue is moot as the Plaintiff has since 
filed the Amended Complaint. See Exhibit “A”. There is no dispute that Plaintiff had the right 
to amend his complaint. F.R.C.P. 15(a)(1). Having amended the complaint, the Defendants’ 
time to respond or answer the complaint became moot as the Defendants must now respond to 
the Amended Complaint. As is set forth in Federal Rule of Civil Procedure 15(a)(3): 

Unless the court orders otherwise, any required response to an amended pleading 
must be made within the time remaining to respond to the original pleading or 
within 10 days after service of the amended pleading, whichever is later. 

F.R.C.P. 15(a)(3). 

In the instant case, the undersigned received a telephone call from the Court advising that the 
Defendants would have until December 14, 2007 to supplement their motions to dismiss to 
address the Amended Complaint, which is being done by this Supplemental Affirmation, and 
the Notice of Motion being filed herewith, and the other documents which are incorporated into 
this Motion by reference. Accordingly, it is respectfully submitted that any issue as to 
timeliness of the Defendants’ motions is moot, and the Plaintiffs arguments regarding same 
should be disregarded in their entirety. 


Conclusion 

15. The “facts” alleged in the Amended Complaint, like those set forth in the 
Complaint, are insufficient as a matter of law and do not indicate that Defendants have acted 
under color of state law or as an agent for the State to discriminate against Plaintiff by the 
alleged practice of charging usual rates for admission to men and discounted the admission fees 
for women during certain time periods. 

16. For the foregoing reasons and for those set forth in the other documents 
incorporated herein by reference, it is respectfully requested that the Amended Complaint 
should be dismissed with prejudice, and Defendant Sol should be awarded its reasonable costs 
and legal fees. 
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17. I hereby affirm that the foregoing statements made by me are true and that this 
affirmation has been submitted in good faith. 

Dated: December 14, 2007 


By: s/ Robert S. Grossman (RG 8043) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander 


x 


Plaintiff on behalf of 
himself and all others 
similarly situated, 


Civil Action No. 

07 CV 5873 (MGC) 


Certificate of Service 


v. 


Copacabana Nightclub, China Club, Guest 
House, A.E.R. Nightclub, Lotus, Sol, and 
Jane Doe Promoters, 

Defendants. 

-x 


Robert S. Grossman, an attorney duly admitted to practice law before the Courts of the 
State of New York and the United States District Court in the Southern District of New York 
hereby certifies that I have on December 14, 2007 caused a copy of the AMENDED NOTICE 
OF MOTION TO DISMISS WITH DECLARATION OF COUNSEL BY DEFENDANT 
SOL IN SUPPORT THEREOF to be served upon Plaintiffs counsel and the counsel for the 
co-defendants who have appeared in this action by causing a true and correct copy thereof to be 
delivered to said counsel by electronic court filing system of the United States District Court for 
the Southern District of New York as indicated below: 

Plaintiff, pro se 

Roy Den Hollander, Esq. 

The Law Office of Roy Den Hollander, Esq. 

545 East 14 th Street, 10 D 
New York, NY 10009 
Email: royl7den@gmail.com 

Counsel for Defendant AER Lounge, LLC 

Vanessa R. Elliott 
Beattie Padovano, LLC 
50 Chestnut Ridge Road 
Montvale, New Jersey 07645 
Tel: (201)573-1810 
Email: velliott@beattielaw.com 


Counsel for Lotus 

Deborah Swindells Donovan, Esq. 
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90 Broad Street, 23rd Floor 
New York, NY 10004 
(212) 269-5500 (tel) 

Email ddonovan@gordonrees.com 

Dated: Garden City, New York 
December 14, 2007 


ADAM B. KAUFMAN & ASSOCIATES PLLC 

By: _/S/_Robert S. Grossman, Esq. 

Robert S. Grossman, Esq. (RG 8043), Of Counsel 

Attorneys for Defendant Sol 

585 Stewart Avenue, Suite 302 

Garden City, NY 11530 

Tel: 516-228-8823 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


Roy Den Hollander, 

Plaintiff on behalf of himself 
and all others similarly situated, 

-against- 

Copacabana Nightclub, 

China Club, 

A.E.R. Lounge, 

Lotus, 

Sol, and 

Jane Doe Promoters, 


Docket No. 07 CV 5873 (MGC) 

ECF 

SUPPLEMENTAL DECLARATION 
IN OPPOSITION TO MOTIONS TO 
DISMISS UNDER RULE 12(b)(6) 


Defendants. 

-x 


Christmas Clemency for Defense Attorneys 

I, Roy Den Hollander, an attorney admitted to practice in the State of New York and the 
U.S. Southern District Court of New York, declare under the penalty of perjury in accordance 
with 28 U.S.C. § 1746 the following: 


1. The attorneys for the defendant on-premise retailers of alcohol received an early 
Christmas present for (1) using the wrong legal standard on their first set of motion to dismiss 
papers; (2) filing those motions late for Sol and Lotus; 1 2 and (3) refusing to file a reply to the 
plaintiff class’s First Amended Complaint (“Amended Complaint”)." 

2. In the first set of motions to dismiss, the defense attorneys goofed by using a discarded 
legal standard in requesting that Judge Miriam G. Cedarbaum throw this civil rights case out of 
court. The U.S. Supreme Court had changed the law in May 2007 for deciding Rule 12(b)(6) 


1 The defense attorney for Sol also filed a decoy memorandum five days late in order to waste the limited time of 
the plaintiff class’s attorney in reviewing it. 

2 The defense attorneys only replied to the original complaint and ignored the amended complaint. (Grossman 
Reply Memorandum p. 6 n. 2). 
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motions, but the defense attorneys missed it, even though the change would have benefited their 
clients. 

3. At the beginning of this action, the defense attorneys had more than three months from 
the filing of the original complaint on June 21, 2007 up to the October 3, 2007 preliminary 
conference to research, compose and file their motions to dismiss. All they did, however, was 
request time extensions to which the plaintiff class’s attorney, Roy Den Hollander, agreed out of 
courtesy. 

4. During the October preliminary conference, Judge Cedarbaum even questioned the 
defense attorneys as to why they had not made their motions to dismiss before the conference. 
They pointed the finger of blame at the plaintiff class’s attorney because he had agreed to their 
requests for time extensions. 

5. Judge Cedarbaum gave the defense attorneys from October 3 ld to November 7 th to file 
their motions to dismiss—over four weeks. 

6. The defense attorneys filed two motions —both of which were late with a third 
memorandum of law—a decoy for wasting the plaintiff class’s time—that was submitted five 
days later. 

7. The two motions were received by the plaintiff class between 5 PM and 7 PM on 
November 7 th instead of the required time of 12 noon. Five to seven hours may not sound like 
much, but those hours were primetime for researching at the New York County Lawyers 
Association library that closed at 8 PM. In addition, the plaintiff class’s attorney, a sole 
practitioner, only had 13 days to answer the two motions, and by the defense attorneys filing 
them late, the attorneys effectively reduced that time to 12 days. 

; The defendants submitted three motions in all. A.E.R. Lounge’s (“AER”) had already been filed five days before 
the preliminary conference. 
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8. Defense attorney Grossman (represents Sol) also filed another memorandum of law five 
days later. Attorney Grossman did not provide any explanation for the additional memorandum 
that appeared similar to his first but with differing pagination, so the plaintiff class’s attorney had 
to use some of his limited time to review that memorandum. 

9. After this “gamesmanship” of ratcheting up the time pressure on the plaintiff class’s 
attorney by intentionally eating into his time to answer, the defense attorneys requested of the 
plaintiff class an extension of time for submitting their replies that would otherwise fall due right 
after the Thanksgiving holidays. The defense attorneys clearly wanted to take the long weekend 
holiday off, which their refusal to address the Amended Complaint in their replies confirms. 

10. The plaintiff class’s attorney declined the offer, which was his right. But in true 
Orwellian or feminist fashion, the defense attorneys chastised him for daring to exercise his 
right—something they had done before concerning his right to free speech. (Grossman Reply 
Declaration ]j 4). 

11. According to the inverted reasoning of the defense attorneys, the recipient of an offer 
must say “yes” because that’s what the offeror planned. The plaintiff class’s attorney will have 
to try that line next time he attends the defendant’s Ladies Nights. 

12. The plaintiff class filed an amended complaint as of right. The defense attorneys 
received the Amended Complaint as Exhibit 1 of the plaintiff class’s Opposition via the ECF 
system after 11 PM on November 20 th . The Amended Complaint was filed with the Court in 
person the following morning before 12 noon on November 21 st , which was the deadline for the 
Opposition. 
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13. Defense attorneys Grossman and Donovan strain their reading credibility by falsely 
claming an ECF notice states the amended complaint was served and filed on November 26. 
(Grossman Reply Declaration f 2, Donovan Reply Memorandum p. 2). 

14. That ECF notice very plainly reads that the Amended Complaint was “filed” on 

“11/21/2007,” but since amended complaints are filed in person with a follow up email notice 
that the plaintiff class also sent on November 21 st , the Court did not get around to “entering” the 
transaction until November 26. Exhibit A , ECF notice, plaintiff class email to the Court, date 
stamped cover of the Amended Complaint. 

15. The defense attorneys had from November 21 to November 27 to file their reply or 
replies under the Judges’ rules. For three professional attorneys from defense firms, that was 
plenty of time, assuming they worked through the Thanksgiving weekend—but they chose not 
to. 

16. Instead of knuckling down to do the inconvenient work that attorneys must do, instead of 
burning the midnight oil—they whined to the Judge for a “do-over” in much the same way as 
Mary Wollstonecraft pleaded for another chance—a second bite at the apple—from the 
American adventurer Gilber Imlay. 4 

17. Both defense attorneys Grossman and Donovan argued that because the Amended 
Complaint was “substantially longer [six pages], and more detailed than the complaint, and [was] 
accompanied by 4 multi page exhibits,” everything done up until then was moot and should be 
done over. (Grossman Reply Declaration 2, see Donovan Reply Memorandum p. 2). 


4 Mary Wollstonecraft gained much other fame and fortune from her work A Vindication of the Rights of Woman , 
which advocates that ladies can do anything guys can and advocates the strong, independent female should live free 
of any passionate bonds to a man. But when Mary tried to put her ideas to work, her delusions evaporated into two 
suicide attempts. Richard Polwhele wrote a poem about her failed integration of feminist tenets into reality that 
included the following lines: “A female band despising NATURE'S law. As ‘proud defiance’ flashes from their 
arms, And vengeance smothers all their softer charms.” The Unsex'd Females . 11.11-14 (1789). 
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18. The Amended Complaint asserts, among other allegations, how involved the State Liquor 
Authority is in the defendant on-premise retailers’ businesses, which illustrates the existence of 
“state action” as required under 42 U.S.C. 1983 and the 14 th Amendment. 

19. The defense attorneys already knew everything in the Amended Complaint about their 
clients, or they should have. There was no prejudice to them because the Amended Complaint 
concerns the same occurrences alleged in the original complaint. Attorney Elliott (A.E.R. 
Lounge) agrees that “the nature of the claims presented ... in the initial Complaint remain 
unchanged.” (Elliott Supplemental Affirmation 3). Neither are there new parties, or new 
relief sought in the Amended Complaint. 

20. The only possible prejudice the defense attorneys could have suffered was not being 
able to take the entire Thanksgiving weekend off. But these three seasoned defense attorneys 
most assuredly could have divided up the issues and arguments and still made it home for a 
leisurely turkey dinner with their families. 

21. The plaintiff class did not maneuver the defendants into the schedule that resulted. The 
defendants are the ones responsible because they initially delayed making their motions and 
failed to object to the return date when the Court proposed it at the October 3 rd conference. 

22. After bungling their first set of motions, the defense attorneys simply wanted another shot 
at maintaining the institutionalization of invidious discrimination against guys at New York on¬ 
premise retailers of alcohol, while ladies are protected from the same discrimination under the 
prior decisions in Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593 (1970) and 
308 F. Supp. 1253 (1969). 
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23. On November 30 th , the Court presented the defense attorneys a gift of two weeks to 
correct their botched motions that used the defunct dismissal standard and correct their fumbled 
replies that ignored the Amended Complaint. 

24. The plaintiff class of men that had met all the Judges’ deadlines and followed the rules 
naturally ended up with a lump of coal—two weeks over the Christmas Holidays to respond to 
“any new issues” in the defendants’ additional papers. 5 Of course, there aren’t any new issues— 
it’s still “state action” and “invidious discrimination,” but that’s the lump of coal wrapped in 
fancy paper to make it seem impartial. 

25. In a procedurally identical situation, Judge Cedarbaum did not give the defendant a 
second chance. 6 Defendant Dow Jones filed their Rule 12(b)(6) motion to dismiss, plaintiffs 
filed their opposition and one day later filed an amendment to the complaint. The defendants 
replied four days later. (Exhibit B . Docket Sheet entries 1-7, 9). Judge Cedarbaum chose to rule 
on the key claim that had been asserted in both the amended and original complaints without 
giving the defendants a second chance. Presumably the defendants in that case didn’t bungle 
their papers, since the Judge dismissed the case. 

26. In this action, the defense attorneys had already struck out and were on their way back to 
the dugout. They had their chance and they choked. But they got another time at bat just 
because they whined and cheated when it was inconvenient for them to live within the rules. 

Had these advocates of preferential treatment for females hit a homerun with their first set of 
motion papers, it’s unlikely the plaintiff class of men would have received a second chance, 

5 Perhaps if the plaintiff class’s attorney had followed the lead of the defense attorneys and pleaded to the Court for 
more time, since the N.Y. County Lawyers Association library will be closed December 23 - 25, he would have 
received an extension. But as a former card-carrying member of S.D.S., he knows full well the establishment—now 
a feminist one—is not about to disprove Sir William Blackstone’s observation from the 1700s that “[w]omen are the 
favorite of the law.” Especially when it might threaten the transfer of wealth from the wallets of guys into the 
pocketbooks of ladies. 

6 Independent Assoc, of Publishers' Employees v. Dow Jones & Co. , 671 F. Supp. 1363 (1986). 
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since with each successive year following 1970, the institutions in America consider men less 
and less as members of the same species as all other humans. 

27. When the dust finally settles, professional defense attorneys will have benefited from 
their delaying tactics, summer vacations, long holiday weekends, repeated failures to file their 
papers on time, and various misrepresentations because America is in a neo-Victorian era where 
preferential treatment that benefits females trumps the rights of men. 

28. If the defense attorneys need more facts, the plaintiff class directs them to the “detailed 
amended complaint that is nine pages of 67 single spaced allegations ... accompanied by 4 multi 
page exhibits,” (Grossman’s Reply Memorandum p. 5 and Reply Declaration 2). 

Dated: New York, NY /S/ 

December 28, 2007 _ 

Roy Den Hollander (RDH 1957) 

545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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PRELIMINARY STATEMENT 


In this, the first inning of this case, the defense attorneys have already struck out once by 
using the wrong legal standard for deciding motions to dismiss under Fed. R. Civ. P. 12(b)(6) 
and by replying only to the original complaint but not the amended complaint. 1 The defendants 
requested another time at bat in the same inning, which Judge Miriam G. Cedarbaum gave 
them. Perhaps this second chance will benefit the Court by resurrecting its confidence in 
relying on the defendants’ new sets of papers and arguments. A confidence previously 
undennined when the Court relied on A.E.R. Lounge’s (“AER”) motion to dismiss at the 
October 3 rd preliminary conference not realizing that AER had failed to mention two Southern 
District of New York (“SDNY”) decisions that found state action in an identical situation as 
here—an on-premise retailer of alcohol in New York County: McSorleys’ Tavern. AER also 
had left out a U.S. Supreme Court decision that in dicta cited approvingly to the finding of state 
action in the McSorleys’ case. No hann done, the plaintiff class made the Court aware of the 
decisions and provided the citations. But then the defense attorneys bungled again by using the 
wrong standard for determining a Fed. R. Civ. P. 12(b)(6) dismissal. Apparently no harm done 
either, the plaintiff class enlightened the defense attorneys as to the new standard, which 
actually benefited their clients, and did so in a timely manner that gave the attorneys six days to 
correct their error and apply the new standard to the amended complaint, which they presently 

9 

claim adds nothing new to the original complaint. 


1 Defense attorney Grossman argued that Fed. R. Civ. P. 15(a) gave the defendants “ten (10) days to respond to the 
amended complaint....” (Grossman Express Mail Letter to the Court, November 26, 2007). Rule 15(a) does not 
say the defendants have ten days to complete their motions to dismiss after service of the amended complaint. The 
rule talks about pleadings, not motions to dismiss or their replies, which are not pleadings. 

2 The plaintiff class’s attorney appreciates the compliment of “Herculean efforts” (Grossman Supplemental 
Affirmation ^ 3), but at this point, they appear more Sisyphean. 


1 



The defense attorneys, however, chose not to put in the required time over Thanksgiving 
to use their replies for applying the correct standard to the amended complaint. Instead, their 
replies only dealt with the original complaint when not whining for a do-over. So, the Court 
came to their rescue by granting their request for a second bite at the apple, which may rebuild 
the Court’s confidence in the defendants’ arguments to the point of relying on their say so— 
then again, nothing is certain. 

This supplemental memorandum of law (“Opposition Supplemental Memorandum”) by 
the plaintiff class argues, as does the initial memorandum of law (“Opposition Memorandum”), 
that the state action analyzes of Entwinement, Public Function and Encouragement are all 
satisfied, but if not, then the arguments are in the alternative. 

In this Opposition Supplemental Memorandum of law, the defendants’ first round of 
replies are referred to as “Grossman Reply Memorandum” (defendant Sol) and “Donovan Reply 
Memorandum” (defendant Lotus). AER did not submit a first round reply. The papers that 
amount to the defendants’ second time at bat are for Sol called “Grossman Supplemental 
Affirmation,” for A.E.R. Lounge: “Elliott Supplemental Affirmation,” and for Lotus: 

“Donovan Supplemental Memorandum”. The First Amended Complaint is referred to as the 
“Amended Complaint.” 

Since this case is about human beings rather than English pronoun-noun agreement or 
the adjective-noun agreement of a foreign language, the term “sex” will be used as opposed to 
the evolutionarily incorrect tenn “gender.” 
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ARGUMENT 


Rule 12(b)(6) 

On a Fed. R. Civ. P. 12(b)(6) motion to dismiss, the allegations in the complaint are 
considered true and the Court draws all reasonable inferences in the plaintiff class’s favor. 

ATSI Communs., Inc, v. Shaar Fund, Ltd. , 493 F.3d 87, 98 (2d Cir. 2007)(citing Ganino v. 
Citizens Utils. Co., 228 F.3d 154, 161 (2d Cir. 2000). Therefore, citing to the Amended 
Complaint for factual assertions to support the plaintiff class’s Opposition Memorandum and 
this Opposition Supplemental Memorandum is not only appropriate but necessary. 

Sol objects that the new allegations in the Amended Complaint merely recite the New 
York State Alcoholic Beverage Control (“ABC”) Law and the New York State Liquor 
Authority (“SLA”) Rules, and, therefore, “presents no additional facts”. (Grossman 
Supplemental Affirmation 3, 4 (emphasis original)). Lotus also objects the Amended 
Complaint doesn’t cite facts but only quotes ABC law and SLA rules. (Donovan Supplemental 
Memorandum p. 1). AER views the allegations as “pertaining to the various ways in which the 
State regulates,” which can be read as intertwining the State and on-premise retailers of alcohol. 
(Elliott Supplemental Affirmation ][ 3). 

Despite the defense attorneys spin, the Amended Complaint alleges facts that 
demonstrate the close nexus between the defendants and the State, which is a key issue in this 
action. According to one of the most recent U.S. Supreme Court decisions, state action exists 
when there is such a “close nexus between the State and the challenged action” that seemingly 
private behavior “may be fairly treated as that of the State itself.” Brentwood Academy v. 
Tennessee Secondary School Athletic Ass’n , 531 U.S. 288, 296, 148 L. Ed. 2d 807, 121 S. Ct. 
924 (2001)(quoting Jackson v. Metropolitan Edison Co. , 419 U.S. 345, 351, 95 S. Ct. 449, 42 L. 
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Ed. 2d 477 (1974)). Under this standard, the Supreme Court has found state action when the 
state provides “significant encouragement, either overt or covert,” or when a private actor 
operates as a “willful participant in joint activity with the state or its agents,” or when a 
nominally private entity is controlled by an “agency of the state,” or when a private actor has 
been delegated a public function by the state, or when the private party is “entwined with 
governmental policies” or when government is “entwined in [a private actor’s] management or 
control.” Brentwood , 531 U.S. at 296(citations omitted). 

Not one—not one of the defendants can claim that any of the factual allegations on the 
nexus between New York State and the defendants do not exist. (Complaint 8 - 47). Laws 
and regulations require certain conduct that takes place in reality, or prohibit conduct that in 
turn results in other conduct occurring in reality. According to Black’s Law Dictionary , 8 th ed., 
a fact is something that “actually exists; an aspect of reality”. Do the defendants claim that their 
liquor licenses are not visible to customers and hanging in wood or metal frames as required by 
the SLA? Or, that any other ABC or SLA requirements have not been met in our four 
dimensional time-space continuum? Not likely. In addition, the Supreme Court typically looks 
to regulatory schemes to detennine whether the facts of a particular case show a close nexus. 
E.g. Brentwood , 531 U.S. at 301. 

When the defendants argued for their second time at bat in the same inning, attorney 
Grossman stated the plaintiff class “went from a complaint that consisted of the bare minimum 
... to a detailed amended complaint that is nine pages of 67 single spaced allegations ... which 
cannot possibly be addressed.” (Grossman Reply p. 5). Surely somewhere among “the 
profundity of information presented” (Grossman Supplemental Affirmation ](4) in the 
Amended Complaint there must be some additional facts despite the defense attorneys’ 

3 A synonym for “information” is “acquired facts”. Webster’s New World Thesaurus 1999 ed. 
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statements to the contrary. If there aren’t, then why did attorneys Donovan and Grossman base 
their request for a second chance on the filing of the Amended Complaint? Sounds somewhat 
hypocritical for the defense attorneys to argue there’s too much information in the Amended 
Complaint and later that there’s not enough. 

The defense attorneys also argue that some of the Amended Complaint’s allegations are 
“baseless,” such as, without an on-premise privilege to retail alcohol, the discos would not 
economically survive and, therefore, not be in a position to discriminate. (Grossman 
Supplemental Affirmation ]j 6, see Elliott Supplemental Affirmation ]J 10). First, on a Rule 
12(b)(6) motion, the allegations in the Complaint are considered true. Second , a decision from 
the SDNY states that attorneys Grossman and Elliott are wrong. Seidenberg v. McSorleys’ Old 
Ale House, Inc. , 317 F. Supp. 593, 598 (1970)(the license becomes a license to 
discriminate)(citation omitted). Third , a little common sense is required. If the provision of 
alcohol wasn’t crucial to the economic success of the defendants, then why would they pay 
hefty fees to the State and put up with bureaucrats telling them how to run their businesses? 

The defendants could save all that money and avoid the red tape by serving tea instead—only 
then nobody would come. 

Attorney Elliott (AER) theorizes the Amended Complaint has the defendants’ key 
attraction wrong: it’s ladies who attract male customers and not alcohol. (Elliott Supplemental 
Affirmation ]j 11). Tell that to the owners of McSorleys’ before 1969. If Lotus were a strip 
club, there may be some basis to Elliott’s theory, but it’s not. Besides, at this stage of the 
proceeding, it’s still the allegations in the Amended Complaint that are deemed true, not the 
defendants’ alternative factual assertions, which are reserved for their answers. 
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In any event, attorney Elliott’s theory doesn’t reflect reality. The theory operates under 
a mistaken belief: that more ladies attend the defendants if given an economic break. It’s not 
such a faulty conclusion, but the defendants fail to think it through. The premise that money 
matters to ladies is correct. But AER’s theory fails to consider that many females aren’t looking 
for chump change, they’re looking for a chump to gold-dig. In order to find that guy with a 
large bank account or upward mobility, ladies need to go to where the boys are, especially in 
New York City were the ratio of guys to females is 9 to 10. The more boys at a disco, the 
greater a lady’s opportunity. The ladies figure that more guys will go to a club where the 
admission price for guys is less and follow the boys there. They’ll also figure the guys will 
have more money to buy them drinks at those discos. 

A random sampling of New York discos will show that the break down is usually 50-50 
in nightclubs that charge the same price for guys and females, but on Ladies Nights, there’s 
usually a significantly lower percentage of females. 

Finally for this Rule 12(b)(6) section, attorney Grossman points out a typo in the 
plaintiff class’s Opposition Memorandum at p. 4. (Grossman Supplemental Affirmation ^[11, 
12). In paraphrasing a proposition—not quoting—from Gregory v. Daly , 243 F.3d 687, 692 (2d 
Cir. 2001), the plaintiff class’s attorney inadvertently left out the word “not”. The sentence 
should read: Vague, conclusory, naked, bald assertions and conclusions of law are statements 
devoid of facts upon which a court could not find a civil rights violation. Gregory v. Daly , 243 
F.3d 687, 692 (2d Cir. 2001)(citations omitted). The following sentence in the memorandum 
goes on to state: “Some legal conclusions, however, are pennissible when the defendant is 
given notice of the date, time and place of the alleged illegal conduct. Iqbal v. Hasty , 490 F.3d 
143, 156.” The Gregory proposition was used to set up the sentence citing Iqbal because of that 
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sentence’s importance as it relates to the specific dates, times, and places of the defendants’ 
discriminations. The plaintiff class’s attorney apologizes to the Judge and her clerk for this 
error and commends attorney Grossman on his yeoman effort. 

State Action 4 

The purpose of civil rights actions under 42 U.S.C. 1983 is to further the public good 
and to prevent injury and wrong, Will v. Mich. Dep't of State Police , 491 U.S. 58, 73, 109 S. Ct. 
2304, 105 L. Ed. 2d 45 (1989)(Mr. Justice Brennan dissenting), by constraining governmental 
action “by whatever instruments or in whatever modes that action may be taken.” Lebron v. 

Nat’l R.R. Passenger Corn. . 513 U.S. 374. 392. 115 S. Ct. 961, 130 L. Ed. 2d 902 
(1995)(quoting Ex parte Virginia , 100 U.S. 339, 346-47, 25 L. Ed. 676 (1880)). 

In the Second Circuit, under color of law or state action requires a violation of 
constitutional rights caused by the exercise of some right or privilege created by the State or by 
a rule of conduct imposed by the State or by a person for whom the State is responsible, and the 
person engaging in the constitutional infringement is one who may “fairly” be said to be a state 
actor. Cranley v. Nat’l Life Ins. Co. 318 F.3d 105, 111 (2d Cir. 2003)(citations omitted). The 
Second Circuit cautioned that in accordance with Brentwood , 531 U.S. at 303, the term 
“responsible” is not to be read narrowly for determining state action. Horvath v. Westport 
Library Ass’n , 362 F.3d 147, 154 (2d Cir. 2004). Further, it’s the State’s authority that is 
relevant to the state action inquiry. See Horvath , 362 F.3d at 154 (citing Brentwood , 531 U.S. at 
400). 


4 

“Unfortunately, our cases [Supreme Court] deciding when private action might be deemed that of the state have 
not been a model of consistency.” Edmonson v. Leesville Concrete Co. , 500 U.S. 614, 632, 111 S. Ct. 2077, 114 
L. Ed. 2d 660 (1991) (O'Connor, J., dissenting). 
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The challenged conduct of an ostensibly private party may be deemed fairly attributable 
to the state when: the state exercises coercive power, or the state provides the private actor with 
significant encouragement, either overt or covert, or the state is entwined in the management or 
control of the ostensibly private actor, or the private actor operates as a willful participant in 
joint activity with the state or its agents, or the ostensibly private actor is controlled by an 
agency of the state, or the private actor has been delegated a public function by the state, or the 
private actor is entwined with governmental policies. Cranley v. Nat’l Life Ins. Co. , 318 F.3d 
105, 112 (citing Brentwood , 531 U.S. 288, 296). 

None of the tests require, as attorney Grossman wrongly assumes in his Reply at p. 8, 

that: 

• the State own the defendants, although the State has incidents of ownership 5 in that the 
State completely controls the defendant’s economic livelihoods and must approve any 
transfers of ownership, change in principals, and financing; or 

• the State be a partner under N.Y. Partnership Law, which requires two or more persons 
to carry on a business for profit in which they share the income and expenses, although 
the success of the defendants brings significant revenue to the State. 

The tests for state action as cited by the Second Circuit are in the disjunctive and not 
conjunctive as that Court made plain in Horvath, 362 F.3d 147, 151 (2d Cir. 2004)(quoting 
Brentwood , 531 U.S. 288, 295-96): 

What is fairly attributable [to the government] is a matter of normative 
judgment, and the criteria lack rigid simplicity. From the range of circumstances 
that could point toward the State behind an individual face, no one fact can 
function as a necessary condition across the board for finding state action; nor is 


5 The “incidents of ownership” was raised in plaintiff class’s Opposition Memorandum at p. 17 where it talked 
about an “interest of a proprietary nature”. One definition of “proprietary” is possessing dominion over a thing. 
Black’s Law Dictionary . 5 th ed, which the State surely has over the defendant on-premise retailers of alcohol. 
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any set of circumstances absolutely sufficient, for there may be some 
countervailing reason against attributing activity to the government. 

Further, “there is no single test to identify state actions and state actors.” Brentwood, 531 U.S. 

at 294. Rather, there are “a host of facts that can bear on the fairness of... an attribution” of a 

challenged action to the State. Id at 296. 

The following arguments (1) to (3) are in the alternative. 

(T) The State, its policies, and ubiquitous control of the alcohol industry entwine government in 
the management and control of the defendant retailers of alcohol to such an extent that they are 
de facto agencies of the State. 

The entwinement analysis for state action looks to the number and types of contacts 
between the State and the defendants or the State and the challenged practices. Multiple 
physical, economic, and regulatory contacts may so intertwine a private actor and government 
that the actor will be treated as a de facto agency of the government. See Brentwood , 531 U.S. 
288, 302-03. The “ambit [of the 14 th Amendment] cannot be a simple line between States and 
people operating outside formally governmental organizations, and the deed of an ostensibly 
private organization or individual is to be treated sometimes as if a State had caused it to be 
performed.” Brentwood, 531 U.S. 288, 295. 

Defendants argue for a simple line by alleging state action can only exist when the 
“deed” treats persons differently who are trying to obtain an alcoholic drink, regardless of the 
extent of contacts between the defendants and the State. 6 The nominally private character of the 
defendants, however, is overborne by the pervasive entwinement of the SLA in controlling the 
defendants’ corporate composition, physical plant, and operations. See Brentwood, 531 U.S. 

6 Attorney Elliott in effect argues that some members of the class attend the defendants to drink alcohol, others to 
drink presumably punch, and still others not to drink at all. (Elliott Supplemental Affirmation ^ 12). If the Court 
considers that legally important for determining state action, then it can limit the class to those who attend for an 
alcoholic drink, such as the plaintiff class’s counsel. 
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288, 298. The ubiquitous presence of the SLA shapes the defendants’ policies and makes them 
surrogates for the state. 

At the end of prohibition, New York State chose a mechanism in the ABC Law and the 
SLA to establish an alcohol industry of agents strictly overseen and limited by the State. Re port 
of the State Liquor Authority , April 12, 1933 - December 31, 1934. The State can at any time 
change the arrangement and take unto itself the functions of all its surrogates. Seidenberg v. 
McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593, 599-600 (1970); see N.Y. State Moreland 
Commission on the Alcoholic Beverage Control Law , Study Paper No. 4, October 27, 1963, pp. 
33, 39. The State could even go dry if it wished as it did on January 16, 1920 with passage of 
the Mullen-Gage Law to enforce prohibition. Report of the State Liquor Authority , p. 5. The 
SLA doesn’t just grant licenses for the sale of alcohol, but prescribes the limits and conditions 
for the exercise of such licenses in a field where absolute as well as conditional prohibition is 
pennissible as an attribute of State sovereignty. Seidenberg v. McSorleys’ Old Ale House, Inc., 
308 F. Supp. 1253, 1257 (1969). The State's interest in and activity with regard to its on¬ 
premise retailers of alcohol extends far beyond any mere income-producing licensing 
requirement. Report of the State Liquor Authority , pp. 5 - 11. 

Under the State’s regime, the defendants have no contractual rights in their continuing 
provision of alcohol, so they are not mere contract providers of service to the State. O’Gara v. 
Joseph , 202 Misc. 28, 32, 115 N.Y.S.2d 469, 473 (1952)(Sup. Ct. Kings). The defendants are 
chosen as state agents to dispense alcohol for on-premise consumption, and as agents or de facto 
administrative agencies of the State, their operations are tightly controlled by the State from 
customer noise outside, to the visibility inside, to the number of toilets, to the number of chairs, 
to the age and citizenship of employees, to the people with whom the owners associate, to the 
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owners’ spouses, to the personal character of the owners, to financing, to renovation, to signs, to 

criminal records of employees, and so on. The entwinement down from the SLA to the 

defendants is unmistakable. “Entwinement will support a conclusion that an ostensibly private 

organization ought to be charged with a public character and judged by constitutional standards; 

entwinement to the degree shown here requires it.” Brentwood , 531 U.S. 288, 302. 

Entwinement can be found even though the criteria from other tests may not be satisfied 

on the facts. Brentwood , 531 U.S. 288, 303: 

“[I]t avails the [defendants] nothing to stress that the State neither coerced nor 
encouraged the actions complained of. ‘Coercion’ and ‘encouragement’ are like 
‘entwinement’ in referring to kinds of facts that can justify characterizing an 
ostensibly private action as public instead. Facts that address any of these criteria 
are significant, but no one criterion must necessarily be applied. When, therefore, 
the relevant facts show pervasive entwinement to the point of largely overlapping 
identity, the implication of state action is not affected by pointing out that the facts 
might not loom large under a different test.” 

In Tancredi v. Metro. Life Ins. Co. , 378 F.3d 220, 229-30 (2d Cir. 2004), the Second 
Circuit stated that Brentwood suggests an expansive view of state action by broadening the state 
action test to included entwinement. 7 The Second Circuit also stated that state action under the 
entwinement test exists even though “the facts would not [have] supported a finding of state 
action under various criteria applied in other cases,” such as Coercion and Encouragement. Id. 

Under the entwinement analysis, therefore, it does the defendant retailers of alcohol no 
good to argue that the State did not coerce, require, command, enforce, establish, sponsor or 
encourage the specific activity of the defendants. The Amended Complaint alleges 


7 The rationale behind “entwinement” is similar to the reasoning in Mr. Justice Brennan’s dissented in Moose 
Lodge in which Mr. Justice Marshal joined: “Liquor licensing laws are only incidentally revenue measures; they 
are primarily pervasive regulatory schemes under which the State dictates and continually supervises virtually 
every detail of the operation of the licensee’s business. Very few, if any, other licensed business experience such 
complete state involvement.” Moose Lodge No, 107 v. Irvis , 407 U.S. 163, 184-85, 92 S. Ct. 1965, 32 L. Ed. 2d 
627 (1972) 
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discrimination in the admission practices of the defendants who with respect to the State are 
pervasively “entwine[d] to the point of largely overlapping identity” that implicates state action, 
Brentwood , 531 U.S. 288, 303. 

Ignoring Brentwood and Tancredi , the defense attorneys argue that only activities 
directly related to the sale of alcohol fall under the State’s control. Attorney Grossman claims 
the disparate treatment in admission based on sex is “entirely outside the ambit of any New 
York State ... regime that regulates the sale or license to sell alcohol,” and “to find a connection 
between admission polices and the sale of alcohol is a stretch of the imagination.” (Grossman 
Supplemental Affirmation 5, 7). The former Moreland Commission on the ABC law, and, 
presumably, its former First Assistant Counsel Miriam G. Cedarbaum, disagree. The SLA “has 
the power to alter: (a) the industry’s structure ...; (b) the industry’s behavior, by prescribing 
and proscribing specific dimensions of business conduct.” N.Y. State Moreland Commission on 
the Alcoholic Beverage Control Law, Study Paper No. 4, October 27, 1963, p. 6. 

SLA Rule § 48.3 requires compliance with governmental regulations of which the 
State’s laws against discrimination based on sex are included—N.Y. Civ. Rights §§ 40, 40-c 
and N.Y. Exec. § 296(2)(a). ABC Law § 2 also requires the SLA to promote the “public 
convenience and advantage”—“a broad administrative standard that confers considerable 
latitude on the” SLA, N.Y. State Moreland Commission on the Alcoholic Beverage Control 
Law , Study Paper No. 4, p. 5. Discrimination against either sex is not a public convenience or 
advantage and falls within the pervasive power of the SLA. Seidenberg v. McSorleys’ Old Ale 
House. Inc . 317 F. Supp. 593, 601. Further, the SDNY has already held that the regime of on- 

s Attorney Grossman misrepresents that the Amended Complaint “deals solely with the alleged ‘promotional 
activities’ of the Defendants.” (Grossman Supplemental Affirmation ^ 5). Attorney Grossman uses quotes around 
“promotional activities” as though quoting the Amended Complaint. That phrase does not appear anywhere in the 
Amended Complaint. 
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premise retail licensing results in more than a “scintilla of State action, .... such action which 
may be considered ubiquitous and pervasive.” Seidenberg v. McSorleys’ Old Ale House, Inc., 
308 F. Supp. 1253, 1259. 

This case is different from those finding no state action because the state had not 
reserved the power to approve or disapprove the activity complained of, and here it is the State’s 
authority on which the state action issue depends. See Horvath , 362 F.3d at 154. When the 
defendants’ practices occur in the pervasive control settings of alcohol retailing for on-premise 
consumption, and the defendants engage in discriminatory practices in order to maximize their 
State franchise value, the State has a role, and is obligated to prevent discrimination in violation 
of N.Y. Civ. Rights §§ 40 & 40-c and N.Y. Exec. § 296(2)(a). The SLA’s broad authority to 
revoke or deny renewal of a franchise license for reasons deemed by it to serve the “public 
convenience and advantage” includes the prevention of unjustified discrimination in the 
exercise of the privilege granted the defendants. The ambit of the regime is complete because 
the State, if it so chose, could expropriate the liquor industry unto itself. None of the 
governmental authority over nursing homes in Blum v. Yaretsky, 457 U.S. 991, 102 S. Ct. 2777, 
73 L. Ed. 2d 534 (1982), or over utilities in Jackson v. Metropolitan Edison Co., 419 U.S. 

345, 95 S. Ct. 449, 42 L. Ed. 2d 477 (1974), could prevent the discriminatory practices in those 
cases, but that’s not the situation here. New York State so effectively controls the provision of 
alcohol for on-premise consumption as to convert the defendants’ discrimination into state 
action. 

Under the defense attorneys arbitrary narrowing of the ambit of the State’s regime, 
bizarre results would occur. For example, the defendants are required to properly supervise 
their premises—inside and outside. This extends to noise, fights, disorders and any unlawful 
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behavior that may affect the health, safety and repose of the area’s inhabitants. SLA Handbook 
for Retail Licensees , p. 5, May 2006. Under the defendants’ theory, the portion of the noise 
caused by those who are waiting to enter a nightclub but not to drink alcohol is beyond the 
power of the SLA to require the licensee to quiet those customers because the noise is “entirely 
unrelated to the sale of alcohol....” (Grossman Supplemental Affirmation 5, 7). That’s not 
how the SLA, nor the State sees it. 

Concerning the pervasive extent of State power over the defendants, AER’s attorney 
misrepresents, while Lotus’s attorney does so stridently, that the Amended Complaint at U 53 
admits the State has no power over the defendants’ discriminatory admission practices. (Elliott 
Supplemental Affirmation f 9, Donovan Supplemental Memorandum, pp. 4, 8). The Complaint 
at T1 53 concerns whether the defendant discos decided to charge guys more than females or their 
agent promoters did. Attorney Donovan in her initial memorandum of law at p. 5 n. 3 argued 
that the promoters—not the defendant discos—made the decisions. The Amended Complaint at 
]f 53 states that as between the two, the defendant discos and not the promoters decided. It does 
not, as attorney Elliott and Donovan’s Clintonesque reading claims, that the State has no power 
to put an end to the discriminatory practices. 

Constitutional standards are invoked “when it can be said that the State is responsible 
for the specific conduct of which the plaintiff complains,” Blum v. Yaretsky , 457 U.S. 991, 

1004 (emphasis in original). In Brentwood the Supreme Court cautioned that the concept of 
responsibility is not to be read narrowly in the context of the state action inquiry. Horvath, 362 
F.3d 147, 154. 

The 21 st Amendment gave New York State the “responsibility of handling its liquor 
problems.” Report of the State Liquor Authority , p. 5. By not exercising its responsibility and 
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its comprehensive authority under the law in putting an end to the defendants’ discriminatory 
practices, the SLA is responsible for the continuing rights violations. See Seidenberg v. 
McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593, 599 (“the state has continued annually to 
renew defendant’s license over the years despite its open discrimination against women, without 
making any effort in the exercise of the broad authority granted it, to remedy the discrimination 
or revoke the license which defendant must have in order to practice it.”). Here as in Burton , 
the State “by its inaction ... has not only made itself a party” to the discrimination, but has 
“elected to place its power, property and prestige behind the admitted discrimination.” Burton 
v. Wilmington Parking Authority , 365 U.S. 715, 725, 81 S. Ct. 856, 6 L. Ed.2d 45 (1961). 

Instead of the Supreme Court’s entwinement and responsibility standards, the 
defendants advocate a “but for” causal relationship between state activity and the 
discrimination. Okay, “but for” the State’s failure to require adherence with SLA Rule § 48.3 
and ABC Law § 2, the discriminatory practices would not exist. Or, “but for” the franchise 
rights granted the defendants, they would not be able to engage in the particular discriminatory 
conduct alleged. Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593, 598. 

Further, any revocation or refusal to renew defendants’ franchise license for invidious 
discrimination would not likely be set aside for being arbitrary and capricious. McSorleys’, 317 
F. Supp. 593, 601. 

The defense attorneys try to distinguish the McSorleys’ decisions by arguing the rulings 
deal only with state action in the discriminatory denial of alcohol to two females. First , it’s not 
clear whether the denial was for alcoholic or non-alcoholic drinks, or for food. The opinions 
only say the ladies were denied service. Second , Judge Tenny specifically says, “The question 
presented, then, is whether by virtue of this pervasive regulatory scheme the licensee may 


15 



properly be considered an instrumentality of the State whose acts may, for the purposes of the 
14 th Amendment, be considered the acts of the State itself.” Seidenberg v. McSorleys’ Old Ale 
House. Inc. , 308 F. Supp. 1253, 1257. The defendants’ disparate treatment of guys and ladies 
for admission hardly represents an exercise of individual choice in the use of private property, 
since the defendants are open to the public. See Seidenberg v. McSorleys’ Old Ale House, Inc. , 
317 F. Supp. 593, 604. Rather the defendants are acting as the instrumentality of the State, and 
since the State could not constitutionally discriminate on admission, neither can the defendants. 

Since the McSorleys’ case, which is legally identical to this action, relies on Burton , 365 
U.S. 715, attorney Donovan (Lotus) unilaterally declares Burton as “outdated and does not take 
into account subsequent Supreme Court rulings.” (Donovan Supplemental Memorandum p. 6). 
Here we go with a Doctor Who view of time again. How could Burton “take into account” 
rulings that came after it—not possible in a Newtonian Universe. The question is whether 
subsequent Supreme Court decisions overruled Burton or parts of it —they have not, and 
attorney Donovan has provided no authority that they have. In fact the Supreme Court in 
Rendell-Baker v. Kohn , 457 U.S. 830, 843, 102 S. Ct. 2764, 73 L. Ed. 2d 418 (1982), relied on 
Burton . More about Rendell-Baker later. 

When not dismissing Burton outright, attorney Donovan wrongly claims it has nothing 
to do with this action. (Donovan Supplemental Memorandum pp. 5 - 6). She falsely asserts 
that Burton “turned on the existence of an appearance of government approval.” The decision 
actually turned on the symbiotic relationship between the state and the restaurant, which is part 
of the entwinement analysis. Burton , 365 U.S. at 724-25 (“[t]he State has so far insinuated 
itself into a position of interdependence with Eagle that it must be recognized as a joint 
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participant in the challenged activity, which, on that account, cannot be considered to have been 
so ‘purely private’ as to fall without the scope of the 14 th Amendment.”). 

The factual connections that amount to a symbiotic relationship will naturally differ 
from case to case. Since the state action determination turns on the specific fact situation, 
Burton , 365 U.S. at 722, arguing that there’s no symbiotic relationship because the specific facts 
in Burton aren’t identical to the specific facts here is ludacris. But that’s what attorney 
Donovan does in her Supplemental Memorandum at pp. 5-6. Here the facts aren’t identical to 
Burton , but the result of state action is the same. The defendant retailers of alcohol operate as 
willful participants in joint activity with the SLA in controlling the sale of alcoholic beverages 
for the purpose of fostering and promoting temperance in consumption and respect for and 
obedience to law. See ABC Law § 2. The defendants are doing the State’s work under the 
State’s close supervision. 

Lotus’ attorney Donovan also pulls out of the hat a state action requirement that 
governmental involvement must be evident to the “average person.” (Donovan Supplemental 
Memorandum p. 6). There’s no such legal standard in America—the closest is the reasonable 
person with knowledge of the facts. The U.S. Supreme Court in Brentwood talked about the 
“range of [factual] circumstances that could point toward the State behind an individual face, 

....” Brentwood, 531 U.S. at 295. It didn’t advocate as a test pulling some guy off the street for 
his opinion. That’s for the news media not the law. The legal test is not the perception of the 
average man in the street. 

Among many of the facts cited in the McSorleys’ decisions for finding a close nexus 
between the State and the tavern, most of which also apply to this action, was the requirement 
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that the alcohol license be displayed were customers may see it. 9 McSorleys’ 317 F. Supp. at 
603. Attorney Donovan argues that alone is insufficient for finding entwinement, but that alone 
is not what the Amended Complaint alleges. (Donovan Supplemental Memorandum pp. 6 - 7). 

Subsidies provided by the State are another factor used for determining entwinement. 
The plaintiff class’s Opposition Memorandum argues this point at pp. 17 - 19. Defendant Sol 
falsely states the plaintiff class provides no “basis in fact or law” for such. (Grossman Reply p. 
9). The plaintiff class cited to Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593, 
602; and William H. Van Vleck, Inc, v. Klein , 50 Misc. 2d 622, 271 N.Y.S.2d 64 (Sup. Ct. 

1966) and now cites to the Amended Complaint 15 - 17, 43 - 46, which attorney Grossman 
ignored in his original reply. 

Pervasive entwinement results when the State provides valuable franchise rights, a form 
of subsidy, to a private actor. Cf Horvath v. Westport Library Ass’n , 362 F.3d 147, 154. The 
defendants argue they receive no “[s]tate assistance and no more benefits than [any] other 
business or profession that is licensed.” (Grossman Reply p. 8). The defense attorneys fail to 
make the distinction between restrictive and nonrestrictive licensing. Restrictive regulation 
places quantitative limits on the number of businesses in an industry, such as on-premise 
retailers of alcohol. The SLA has the discretion to limit the number of licenses, ABC Law §§ 2, 
17(2), and their locations, ABC Law § 2. On the other hand, nonrestrictive regulation allows all 
who meet the prescribed standards, regardless of number, to conduct their business, such as 
lawyers, doctors, accountants, and bicycle shop owners among others. 

“Where all qualified candidates can get a license for the asking, franchise value is 
negligible.” N.Y. State Moreland Commission on the Alcoholic Beverage Control Law, Study 

9 Attorney Donovan asserts such a license display is useless because of dim lighting, which betrays her lack of 
knowledge concerning the pervasive regulations her client conforms to. Lotus’ lighting is sufficient for reading 9- 
point print. 
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Paper No. 4, October 27, 1963, p. 39 (the study focused on off-premise licensees, but the 
economic considerations equally apply to on-premise licensees). By limiting entry into the 
alcohol industry, the State provides the defendants an extremely valuable franchise. The 
alcohol industry in New York has the highest degree of economic protection, which provides its 
participants with substantial windfalls on their “franchise values”. N.Y. State Moreland 
Commission on the Alcoholic Beverage Control Law , Report and Recommendations, January 3, 
1964, p. 27. The SLA authority controls entry into the alcohol industry not only for economic 
reasons but also for alcohol consumption control. N.Y. State Moreland Commission on the 
Alcoholic Beverage Control Law , Study Paper No. 4, October 27, 1963, p. 5. The stringent 
government supervision and protection of New York’s alcohol industry arbitrarily creates and 
maintains high franchise values. Id at p. 14. 

“Franchise value equals the present discounted value of future income expected to be 
earned by licensees and which is attributable to possession of a license.” Id at p. 16. The fewer 
number of licensees in the market, the greater will be the expected earnings. Id In unregulated 
industries with low entry barriers, the increase in income, population, or demand will cause new 
firms to enter, but not so with the alcohol industry, Id. at p. 21, because State power protects the 
franchise value of licensees, such as the defendants. 

Benefits flowing from the private actor’s discrimination to the government also indicate 
entwinement. Where the private party’s profits would suffer without discrimination and so too 
would a state’s financial position, it supports the conclusion that a state should be charge with 
the discriminatory actions. Rendell-Baker v. Kohn , 457 U.S. 830, 843. The defendants 
conduct Ladies Nights because it makes them money that would not otherwise be made, and 
some of those profits end up in the State’s coffers. 
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Surely, it cannot be that government, state or federal, is able to evade the most solemn 
obligations imposed in the Constitution by simply delegating some of its authority to private 
corporations. On that thesis, Plessy v. Ferguson , 163 U.S. 537, 41 L. Ed. 256, 16 S. Ct. 1138 
(1896), can be resurrected by the simple device of having the State operate segregated trains 
through selected private applicants for railroad licenses. The defense attorneys support that 
thesis when it comes to on-premise retailers of alcohol discriminating against men. Under the 
law, however, there is no constitutional way in which a State can license and supervise a 
business serving the public and endow that business with the authority to manage its operations 
on the basis of sex discrimination of males. Such is foreign to our Constitution. 

(2) The defendant retailers of alcohol for on-premise consumption exercise a public function. 

State action may be found in situations where an activity that traditionally has been the 
exclusive, or near exclusive, function of the State has been contracted out to a private entity. 
Horvath v. Westport Library Ass’n , 362 F.3d 147, 151 (2d Cir. 2004). 

Lotus’s attorney Donovan falsely claims there are no allegations in the Amended 
Complaint that support the provision of alcohol as an exclusive or near exclusive, traditional 
public function in New York. (Donovan Supplemental Memorandum, p. 3). She apparently 
skipped paragraphs 12 to 14 and 46. But even without these allegations, whether the defendant 
on-premise retailers of alcohol carry out an exclusive or near exclusive public function is a legal 
argument dependent on history for which the Court can take judicial notice. 

Attorney Donovan also objects that the history alleged in the Amended Complaint at ]j 7 
isn’t sufficiently complete because it “omits ... when the State oversaw admission practices” for 
on-premise retailers. (Donovan Supplemental Memorandum, p. 3). What about prohibition 
when no one was admitted? What about now when minors under 18 are not permitted unless 
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accompanied by an adult? What about SLA Rule § 48.3 that gives the State the power to 
require the defendants to abide by state regulations, such as N.Y. Civ. Rights Law § 40-c(2): 
“No person shall, because of... sex ... be subject to any discrimination ...,” which applies to 
admission practices? What about ABC Law § 2 that permits the SLA to detennine, among 
other matters, the requirements for admission that provide for the “public convenience and 
advantage”? Since different treatment amounts to discrimination, Reed v. Reed , 404 U.S. 71, 
75-77, 92 S. Ct. 251, 30 L. Ed. 2d 225 (1971), admission practices treating guys and females 
differently are discriminatory, and all such practices by the defendants are within the SLA’s 
power to stop. 

Clearly, the defendants are not merely private actors whose internal management 
decisions are beyond state regulation. See Horvath , 362 F.3d at 152. The defense attorneys 
ignore that this case is about discrimination under a regime that two Judges of the SDNY have 
found to amount to state action. Attorney Donovan also ignores inconvenient allegations in the 
Amended Complaint by asserting they don’t exist, such as ]J]f 8 and 41 (j) that cite to N.Y. Civ. 
Rights Law § 40-c, which impacts admission policies, just as she ignores human rights by 
claiming the defendants can charge what they want for admission. (Donovan Supplemental 
Memorandum p. 4). Not if those charges treat similarly situated persons differently. 

The sophistry of attorney Donovan’s argument becomes apparent if the Court were to 
consider what would constitute state action had the State decided after prohibition to set up and 
operate on-premise retailers itself. In that situation, the different treatment of customers for 
admission would clearly constitute state action. There’s no logical reason that because the State 
chose to delegate its public function to corporations operating under the State’s comprehensive 
control that state action somehow disappears unless the bannaid refuses to hand someone an 
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alcoholic drink. See Horvath, 362 F.3d at 151. What if the ladies in McSorleys’ had been 
charged $20 for admission and guys got in free? It’s unlikely the McSorleys’ judges would 
have ruled differently. 

Defendant Sol (attorney Grossman) misrepresents the plaintiff class’s argument 
concerning public function by asserting the class “claims supplying utility services is less of a 
public function than that of “on-premise retailers of alcohol.” (Grossman Reply p. 10). The 
plaintiff class’s Opposition Memorandum doesn’t argue that, it states the U.S. Supreme Court 
found the supplying of utility services was not a traditional public function at all. Jackson v. 
Metropolitan Edison Co., 419 U.S. 345. “[I]f we were dealing with the exercise by 
Metropolitan of some power delegated to it by the State which is traditionally associated with 
sovereignty . . . our case would be quite a different one.” Jackson, 419 U.S. at 352-53. In this 
action, the State has delegated power traditionally associated with its sovereignty; therefore, 
Jackson is inapplicable because here a public function exits—in Jackson it didn’t. 

In trying to distinguish Evans v. Newton, 382 U.S. 296, 86 S. Ct. 486, 15 L. Ed. 2d 373 
(1966), attorney Grossman prevaricates in asserting that it dealt only with a city operating a 
park. (Grossman Reply p. 10). He failed to state the crucial fact of the case was that the city 
transferred the park’s operations to private persons—the city delegated its public function. 
That’s exactly what New York State has been doing since the end of prohibition: transferring 
some of its sovereignty over alcohol to private persons. Unlike in Evans , New York hasn’t 
delegated all its public function because it still maintains comprehensive control over the 
recipients and can at any time take back its granted privileges and set up a state run monopoly. 
Seidenberg v, McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593, 599-600; see N.Y. State 
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Moreland Commission on the Alcoholic Beverage Control Law , Study Paper No. 4, October 27, 
1963, pp. 33, 39. So here, government involvement is even greater than in Evans . 

Also trying to distinguish Evans , attorney Donovan asserts “the operation of a city park” 
cannot be analogized with “determining admissions polices at a nightclub.” (Donovan 
Supplemental Memorandum p. 3). The discrimination in Evans was actually the park’s 
admission policies under the operation of private individuals. In Evans , the private operators of 
the park became city agents, and just as the city could not discriminate in admission polices or 
in sweeping, manicuring, watering, patrolling, and maintaining the park, neither could the city’s 
agents. “[W]hen private individuals or groups are endowed by the State with powers or 
functions governmental in nature, they become agencies or instrumentalities of the State and 
subject to its constitutional limitations.” Evans , 382 U.S. at 299. When the SLA endowed the 
defendants with the governmental sovereignty of providing alcohol for on-premise 
consumption, they received a public function, and the defendants, just as the State if it provided 
alcohol for on-premise consumption, cannot discriminate in admission policies or in employee 
hiring or in supplier contracting or in charging different prices to different customers or in other 
activities. 

In a truly bizarre twist, defense attorney Donovan questioned the plaintiff class’s 
citation to Marsh v. Alabama , 326 U.S. 501, 66 S. Ct. 276, 90 L. Ed. 265 (1946). (Donovan 
Supplemental Memorandum p. 4). Marsh is used for the legal proposition that when a private 
party carries out the functions of government, it steps into the shoes of the government and 
becomes a state actor for all discriminatory activities. See Marsh v. Alabama , 326 U.S. at 507- 
OS; (Opposition Memorandum p. 19). In such situations, “even had there been no express 
franchise but mere acquiescence by the State in the corporation’s use of its property ... 
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including the segment owned by the corporation, [it] would still have been performance of a 
public function and discrimination would certainly have been illegal.” Marsh, 326 U.S. at 507 
(citations omitted). 

Public function is a theory of state action independent from Burton . Here the public 
function entails the provision of alcohol for on-premise consumption over which the State has 
absolute sovereignty. New York State Liquor Authority v. Bellanca , 452 U.S. 714, 715, 101 S. 
Ct. 2599, 69 L. Ed. 2d 357 (1981); Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. Supp. 
at 599-600. The retail sale of alcohol is not a private activity, but one reserved to the State. See 
Report of the State Liquor Authority , April 12, 1933 - December 31, 1934, pp. 5-11. The 
State of New York has chosen to delegate part of that function to the defendants who in carrying 
it out exercise an exclusive, or near exclusive, public function. 

(3) New York State provides significant encouragement, overt and covert, for the 
discrimination of men by the defendants in order to give females preferential treatment. 

Under Brentwood as read by the Second Circuit, the State need not coerce or even 
encourage the discriminatory practice if “the relevant facts show pervasive entwinement to the 
point of largely overlapping identity” between the State and the entity that the plaintiffs contend 
is a state actor. Horvath , 362 F.3d at 154 (quoting Brentwood, 531 U.S. at 303). As argued 
above in Section (1) the State is pervasively entwined with the defendants to such an extent that 
the defendants are surrogates of the State, and in Section (2) the defendants are an extension of 
the State by performing the public function of on-premise retailing of alcohol. Taking into 
account the allegations in the Amended Complaint, the statements and documents incorporated 
into the Amended Complaint by reference, documents relied on by the plaintiff class, and 
judicial notice, it is clear that the State and the defendants have overlapping identities. 
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As an alternative argument, the existence of a close nexus between the State and an 
ostensibly private actor can depend on whether the State provides such significant 
encouragement, either overt or covert, that the choice to discriminate must in law be deemed to 
be that of the State. 10 Am. Mfrs. Mut. Ins. Co. v. Sullivan , 526 U.S. 40, 52, 119 S. Ct. 977, 143 
L. Ed. 2d 130 (1999)(citations omitted). The Supreme Court in American ruled that the alleged 
discriminatory practices, like the ones in Blum , “turn[ed] on . . . judgments made by private 
parties” without “standards . . . established by the State,” Blum , 457 U.S. at 1008, and without 
state standards, there was no state action. 

Here, however, the SLA established a standard that approves of discrimination against 
men by its affirmative conduct of repeatedly renewing the defendants’ licenses while refraining 
from filing complaints and holding hearings under ABC § 17 for the defendants’ violations of 
SLA Rule § 48.3, which requires compliance with governmental regulations, such as N.Y. Civil 
Rights Law § 40 & 40-c and N.Y. Exec. Law § 296(2)(a). In effect, the SLA established a de 
facto standard that for practical purposes obviated New York’s laws against sex discrimination 
by the defendants when such discrimination in admissions violated the civil rights of men. As a 
result, the SLA provided not just its stamp of approval for the discrimination, but an impetus for 
continuation of the practice. 

The State, therefore, has provided significant encouragement for the preferential 
treatment of females at the expense of the rights of guys. Without such encouragement from the 
State, the defendant retailers of alcohol wouldn’t dare discriminate against males by providing 
females preferential treatment. 


10 “Overt” means “open and observable”, “covert” means “concealed and hidden”. American Heritage Dictionary , 
2d College Edition. 
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The State also has a dollar and cents reason for encouraging the defendants’ 
discrimination by refusing to stop it. The defendants discriminate in order to maximize return 
on their State franchise or subsidy. The SLA knows this, and encourages it because increased 
revenues for the defendants means more money for the State’s treasury. The State, therefore, 
financially benefits directly from the discrimination of which the current feminist establishment 
approves. In Burton , the State also benefited financially from the restaurant’s discrimination at 
a time when much of the then conservative establishment approved of such disparate treatment 
based on color. In Burton , as here, treating similarly situated persons differently mutually 
benefits both the State and the ostensibly private actor. Burton , 365 U.S. 715, 723-24. 

AER and Lotus wrongly claim that the Amended Complaint does not allege covert or 
overt encouragement of the defendant on-premise retailers treating guys and ladies differently. 
(Elliott Supplemental Affirmation ]f 6; see Donovan Supp. Memo. p. 4). 11 The Complaint 
specifically asserts such at: 

47. The SLA’s broad authority to revoke or refuse a license for reasons deemed by it to 
serve the “public convenience and advantage,” includes the prevention of unjustified 
discrimination in the exercise of the privilege granted the defendants, such as treating 
females and males differently for admission. 

48. The SLA has continued bi-annually to renew defendants’ privilege to retail alcohol for 
on-premise consumption despite the defendants open discrimination against males by 
charging them more for admission or making it more timely or economically 
burdensome for males to enter the discos than for females. 

49. The SLA has not made any effort through the exercise of the broad authority granted it 
by the legislature to remedy the discrimination or to suspend or to revoke the licenses 
that the defendants must have in order to practice their discrimination. 

50. Without the privilege to retail alcohol, the defendants would not be in a position to 
discriminate against men because without alcohol virtually no one, except members of 
temperance unions, would frequent defendant discos. The defendants would soon be out 
of business. 


11 Donovan mixes up a complaint’s allegations with evidence. Complaints don’t provide evidence. See NOW, Inc 
v, Scheidler . 510 U.S. 249, 256, 127 L.Ed.2d 99, 114 S.Ct. 798 (1994). 
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51. In order to increase revenues, the defendants operate the discriminatory Ladies Nights, 
which the SLA permits by failing to put an end to the defendants’ disparate treatment of 
guys and females. 

52. Part of the increased revenues from Ladies Nights inure to the benefit of New York 
State’s Treasury by supporting the numerous fees charged the defendants by the SLA for 
various matters. 

Attorney Elliott also argues that because the SLA continues to renew the defendants 
licenses there is no state encouragement. (Elliott Supplemental Affirmation f 8). In 
McSorleys’ the SLA’s continued renewal of the bar’s license was considered encouragement 
and significant in finding state involvement. Seidenberg v. McSorleys’ Old Ale House, Inc. , 

317 F. Supp. 593, 599, 603. McSorleys’ stated at 596 (citing Burton , 365 U.S. 715, 725): 
“Where the state has become sufficiently involved, its inaction, acquiescence or continuation of 
its involvement under circumstances where it could withdraw, may be sufficient.” 

Lotus’s attorney Donovan goes one step further by wrongly asserting that Blum v. 
Yaretsky, 457 U.S. 991, overruled that quoted statement in the 1970 McSorleys’ —and did so 
without telling anyone except her. (Donovan Supplemental Memorandum p. 5). She 
mistakenly argues the McSorleys’ quoted statement means that the “[m]ere approval of or 
[mere] acquiescence in the initiatives of a private party” are sufficient to justify holding the 
State responsible for those initiatives. (Donovan Supplemental Memorandum p. 5). The word 
“mere” as used in Blum means: done or invoked without assistance, exclusive of or considered 
apart from anything else. Webster’s Third New International Dictionary , 1999. The 
McSorleys’ statement, however, includes the qualification of “[w]here the state has become 
sufficiently involved ....” When the state is “sufficiently involved,” the word mere no longer 
applies. 
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Attorney Donovan’s efforts to unilaterally overrule a case she doesn’t agree with have 


even led her to trash the value of Shepard’s—not surprising given her failure to shepardize 
Conley v. Gibson , 355 U.S. 41, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957). Apparently for her, 
Shepard’s is meaningless unless it supports her position. Back to reality: had Blum overruled 
McSorleys’ —a case cited with approval on finding state action in the landmark sex 
discrimination case Craig v. Boren , 429 U.S. 190, 97 S. Ct. 451, 50 L. Ed. 2d 397 (1976), 
someone, other than attorney Donovan, would have heard about it. 

More misrepresentations of the ruling in Blum are used by attorney Donovan in saying 
the case “precisely” overruled “that encouragement, toleration or acquiescence of a private 
entity’s policy creates state action.” (Donovan Supplemental Memorandum p. 5). The test that 
Blum actually used for determining state action is “a State normally can be held responsible for 
a private decision only when it has exercised coercive power or has provided such significant 
encouragement, either overt or covert, ....” Blum , 457 U.S. at 1004 (emphasis added). There 
was no throwing out of encouragement, toleration or acquiescence, only acquiescence without 
sufficient involvement. And there was also no requirement that the discriminatory practices had 
to be “sponsored” by a state as Donovan contends. (Donovan Supplemental Memorandum p. 

6 ). 

The fact situation in Blum is dramatically different than in McSorleys’ and this action, 
which is identical to McSorleys’ —except that ladies benefit from the discrimination here. In 
Blum the State had no power over whether nursing home patients were transferred to other 
facilities and “[the] degree of [State] involvement [was] too slim a basis on which to predicate a 
finding of state action in the [transfer] decision itself.” Blum , 457 U.S. at 1010. In this action, 
however, the State is intricately and vastly involved with the defendants and has the power 
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under SLA Rule § 48.3 and ABC Law § 2 to put a stop to the discrimination, which it has 
chosen not to, thereby, encouraging it. 

Official encouragement can also result from a practice followed as a matter of course to 
an extent that it has the force of law. For example, the accepted custom of government officials 
in the Deep South to discriminate against blacks during the 1950s and 60s encouraged similar 
activities by private actors. Cf. Lombard v. Louisiana , 373 U.S. 267, 83 S. Ct. 1122, 10 L. Ed. 
2d 338 (1963). Today, after 40 years of lobbying and intimidation, the special interest group 
called “Feminism” has succeeded in creating a customary practice in many governmental 
institutions at the federal, state and local levels in which the invidious discrimination of men is 
the accepted and preferred mode of behavior. Feminism has become the establishment: a 
unitary belief system accepted by such a large number of government officials and employees 
that it dominates over the Constitution when the rights of men are at stake. The purpose of this 
matriarchal establishment is to transit this society into one that provides females with its 
benefits but protects them from its burdens while men are stripped of their human rights. 

Just look around, the custom of discriminating against men is so widespread as to be 
medievally inquisitional in nature. Up to 70% of divorces are initiated by females, yet they 
almost always receive custody of the children along with child support that includes hidden 
alimony. Failure to pay lands the former-husband in debtor’s prison, a relic of the middle ages 
except primarily for men. Females can murder newborns, their boyfriends and husbands and 
receive minimal to no incarceration based on pseudo psychological pardons. Ladies regularly 
commit perjury in sexual harassment, domestic violence, and rape cases, but are never 
prosecuted for their perjury when caught. In most states of America, a female can lie about a 
man being the father of her child, trick him into marriage, and once he discovers the truth and 
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obtains a divorce, he still has to pay child support, with the hidden alimony, for a child that is 
inconvertibly not his. 

Over 58,000 American men died fighting in Viet Nam but only eight (8) American 
females , and 1.8 million more females voted for Lyndon Johnson than males. Today, guys, 
not females, must register for the military draft, and if they do not, they face penalties and an 
inability to work for government: federal, state, and local. The U.S. Department of Justice has 
an Office on Violence Against Women but no such office for men even though females are as 
likely as men to engage in domestic violence, and females are three times more likely to use a 
dangerous weapon. The Federal Government has a Department for feminine health but none for 
male health even though men die sooner than females. Congress’s Violence Against Women 
Act provides significant funds primarily to feminist organizations. New York State’s Board of 
Regents encourages colleges to offer female studies but not male studies. 

Under such governments as these, whether federal, state, or local, the encouragement to 
discriminate against men has become a persistent and ugly custom. The SLA is part of this 
customary practice to discriminate against men and that practice is exploited by the defendants. 
If there is any doubt, try to image the uproar if the SLA permitted the same type of 
discrimination by the defendants against females. 

(4) Defendants’ Misconstruing of Cases 

Edmonson v. Leesville Concrete Co., 500 U.S. 614, 111 S. Ct. 2077, 114 L. Ed. 2d 660 (1991). 

Sol’s attorney Grossman tries to distinguish Edmonson from this case by torturing the 
analogy. (Grossman Reply p. 9). He claims the defendants here are like the jury in Edmonson , 
but the accurate analogy is that the defendant retailers are similar to the Edmonson private 
12 59 civilian American females also died in Viet Nam. 
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attorney who used the court’s preemptory challenge system to discriminate against potential 
jurors of a certain color. Here, the on-premise retailers use their licenses to sell alcohol, which 
attracts customers, and then discriminate against some of those customers based on sex. So the 
potential jurors in Edmonson are similar to the customers here. Although the potential jurors 
didn’t have a choice and customers of on-premise retailers do, it shouldn’t make a difference 
when civil rights are at stake. Plessy had a choice too: the “White” car or the “Colored” car. 
He chose the “White” and lost because of the self-righteous, hypocritical, bigotry of the 
establishment of that time—not because of the Constitution. 

Moose Lodse No. 107 v. Inns . 407 U.S. 163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1972). 

Lotus’ attorney Donovan repeats her argument that Moose Lodge governs this action 
even though it is a case dealing with a private club—not one open to the public, and regulated 
by the Pennsylvania regime concerning alcohol—not New York’s. For the plaintiff class’s 
position, she only refers to the Amended Complaint—not the plaintiff class’s Opposition 
Memorandum. Since legal arguments are the purview of memoranda and not complaints, and 
so as not to repeat arguments already made, the plaintiff class does what attorney Donovan 
should have done and cites to the Opposition Memorandum at pp. 12 -14. She also failed to 
state that New York regulates private clubs less stringently than the defendant discos that are 
open to the public. Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593, 604. 

The distinction between private and public accommodations in Moose Lodge is crucial 
because of the differing regulatory schemes for private and public providers of alcohol. The 
U.S. Supreme Court made the distinction in Moose Lodge by stating that the label “private 
club” can be and has been used to evade both regulations of state and local liquor authorities, 
and statutes requiring places of public accommodation to serve all persons without regard to 
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race, color, religion, or national origin, and, presumably today: sex. Moose Lodge No. 107 v. 
Irvis, 407 U.S. 163, 177-78, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1972). Because Moose Lodge 
was a private club, it could discriminate in its membership and in which guests it chose to serve 
alcohol. Id at 171-72. Just as a person can discriminate in his own home. 

As a result of Moose Lodge No. 107 coming under the private club regime, the Court 
did not find a symbiotic relationship as in Burton . Moose Lodge , 407 U.S. at 177. Although 
under the current expansive state action doctrine of Brentwood , the Court might have found 
“entwinement”. Cf. Tancredi v. Metro. Life Ins. Co. , 378 F.3d at 229-30. Without a symbiotic 
relationship, state action in Moose Lodge depended on whether Pennsylvania’s private club 
regulations “overtly or covertly ... encourage discrimination.” Moose Lodge , 407 U.S. at 173. 
Attorney Donovan misrepresents the standard as the State having to “participat[e] in 
promulgating or implementing the discriminatory practices” or “design” the law “to 
discriminate” (Donovan Supplemental Memorandum p. 2), which are higher hurdles than the 
one of encouragement stated by the Court. 

Attorney Donovan also misrepresents that Moose Lodge explicitly relied on 
Pennsylvania law not discriminating with respect to individuals being “served liquor in places 
of public accommodation.” (Donovan Supplemental Memorandum p. 2). She covered her 
misrepresentation by citing to the wrong page in Moose Lodge . The correct pages are 175-76, 
which refer to pages 177-79 where the Court states that application of the regulation in question 
“would be to invoke the sanctions of the State to enforce a concededly discriminatory private 
rule.” Since application of the regulation involved state action, the plaintiff was entitled “to a 
decree enjoining the enforcement of § 113.09 of the regulations promulgated by the 
Pennsylvania Liquor Control Board insofar as that regulation requires compliance by Moose 
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Lodge with provisions of its constitution and bylaws containing racially discriminatory 
provisions.” Moose Lodge , 407 U.S. at 179. 

Attorney Donovan also wrongly claims that Moose Lodge requires “state funding” of 
the premises in question for state action to exist. (Donovan Supplemental Memorandum p. 2). 
2). Government subsidies or aid that will give rise to state action do not require a state handing 
over cold, hard cash. All that is required are specialized benefits that subsidize an ostensibly 
private entity’s activities, see Norwood v. Harrison , 413 U.S. 455, 466, 93 S. Ct. 2804, 37 L. 
Ed. 2d 723 (1973), which were not present in Moose Lodge because it was a private club and 
not a public accommodation. 

Despite attorney Donovan’s misconstruing of the case, Moose Lodge does not hold that 
state regulations must intend to discriminate, nor that some form of state funding be involved, 
nor that the state establish admission policies. Moose Lodge holds that while heavy state 
regulation may give rise to a Burton symbiotic relationship, it is not a fait accompli. 

Finally on Moose Lodge , the defense attorneys keep harping that McSorleys’ is 
inapplicable to this action because in that case the ladies were denied a drink. Yet, they 
hypocritically claim that Moose Lodge is applicable even though the conduct there also 
involved denying someone a drink, in that case a black man. 

Hadges v. Yonkers Racing Cory., 918 F.2d 1079 (2d Cir. 1990). 

The defense attorneys keep trying to shoehorn a decision against state action for a 
racetrack into a basis for finding no state action in this civil rights case concerning on-premise 
retailers of alcohol. In doing so, the defense attorneys ignore the admonition of the case they 
rely on: Hadges v. Yonkers Racing Corn. , 918 F.2d 1079 (2d Cir. 1990). In Hadges, the 
Second Circuit stated the requirement from Burton , 365 U.S. at 722, that in each case, it is 
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necessary “to sift through and weigh the facts” for any state action determination because the 
issue does not “lend itself to formulaic applications.” Hadges, 918 F.2d at 1081. 

Formulaic application is exactly what the defendants are trying to do by having the facts 
in Hadges analogized to this case. Their reason is simple. Hadges is a case from the Second 
Circuit, and they need to counter the precedential value of the McSorleys’ decisions. But to do 
so, they must make the lame argument that McSorleys’ , which deals with on-premise retailers 
of alcohol, is somehow different from this action, also dealing with on-premise retailers of 
alcohol; whereas, horse racing is somehow identical enough to justify using Hadges to find no 
state action. 13 

Since the defense attorneys refuse to do the hard work of trying to analogize New 
York’s regime concerning horse racing with its sovereignty over the alcohol industry, perhaps 
the following case will excuse their lack of earnestness. 

The New York Court of Appeals held that a license for horse racing did not implicate a 
public function, and nor was it a state franchise. Madden v. Queens County Jockey Club, Inc., 
296 N.Y. 249, 254-55, 72 N.E.2d 697 (1947). “Horse racing does not become a function of 
government merely because, in sanctioning it, the Legislature anticipated a consequent ... 
advantage to the public in ‘improving the breed of horses’.” Madden v. Queens County Jockey 
Club, Inc. . 296 N.Y. at 254. Compare “improving the breed of horses” to the purposes for the 
ABC Law and the SLA of “fostering and promoting temperance ... and respect for and 
obedience to law.” ABC Law § 2. The Court of Appeals also ruled that a license to conduct 
horse racing was not a franchise. Id. at 255. Compare that to statements by the Moreland 
Commission about pennission to participate in the alcohol industry as being a valuable 

13 Attorney Grossman cites to himself for the argument that horse racing is similarly regulate as alcohol, as if he is 
sufficient authority upon which this Court may rely, which he is not. (Grossman Reply p. 10). 
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franchise right. N.Y. State Moreland Commission on the Alcoholic Beverage Control Law, 
Report and Recommendations, January 3, 1964, p. 27. Clearly, horse racing and alcohol 
retailing are vastly different regimes in New York. 

In New York, a horse racing license is no more than pennission to exercise a pre¬ 
existing right or privilege which has been subjected to regulation in the interest of the public 
welfare. Madden , 296 N.Y. at 255, 72 N.E.2d at 699. Under the common law, horse racing 
existed, but the State subsequently decided to regulate it. Madden , 296 N.Y. at 256, 72 N.E.2d 
at 699-700. 

In New York, a franchise is a special privilege, conferred by the State on an individual, 
which does not belong to the individual as a matter of common right. Id 296 N.Y. at 255, 72 
N.E.2d at 699. A franchise creates a privilege where none existed before primarily to promote 
the public welfare. Id The alcohol industry in New York has been controlled by government 
since Colonial times, Seagram & Sons, Inc, v. Hostetter, 16 N.Y.2d 47, 56, 262 N.Y.S.2d. 75, 
79, 201 N.E.2d 701, 704 (1965), and there was no inherent right in New York State under the 
common law to engage in the sale of intoxicating beverages, Seidenberg v. McSorleys’ Old Ale 
House, Inc. , 317 F. Supp. 593, 599. 

The defendant discos, therefore, possess a state franchise; whereas, the racetrack in 
Hadges had a mere license. 

Discrimination 

The discrimination issue in McSorleys’ was denying service to two ladies, in this case 
it’s charging guys more for admission than females or making admission for guys more 
burdensome through arbitrarily imposed time restraints. Attorney Grossman contends that 
invidious discrimination can only exist when a person is denied service of alcohol—not when 
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they are treated differently (Grossman Reply pp. 7, 8; Grossman Supplemental Affirmation 
9, 10), and the disparate treatments in admission are “ancillary issues.” (Grossman Reply p. 8). 

Not according to the Supreme Court: “If there is any one purpose of the 14 th 
Amendment that is wholly outside the realm of doubt, it is that the Amendment was designed to 
bar States from denying to some groups, on account of their race or color [or sex], any rights, 
privileges, and opportunities accorded to other groups.” Oyama v. California , 332 U.S. 633, 
649, 68 S. Ct. 269, 92 L. Ed. 249 (1948)(Mr. Justice Black, with whom Mr. Justice Douglas 
agreed, concurring). The Equal Protection Clause denies States the power to treat differently 
females and males whom the courts believe are similarly situated. Reed v. Reed , 404 U.S. 71, 
75-77, 92 S. Ct. 251, 30 L. Ed. 2d 225 (1971). “[A]ll persons similarly circumstanced shall be 
treated alike.” Royster Guano Co. v. Virginia , 253 U.S. 412, 415, 40 S. Ct. 560, 64 L. Ed. 989 
(1920). It is the difference in treatment of ladies and guys on Ladies Nights that accounts for 
the invidious discrimination in this action. 

If the ladies in the McSorleys’ decisions weren’t refused service but were charged 
double for whatever they ordered or the bouncer refused to let them through the front door or 
charged them more than guys to get inside, even attorney Grossman would call that 
discrimination. 

“To summarize the [Supreme] Court’s current directions for cases of official 
classification based on gender: Focusing on the differential treatment or denial of opportunity 
for which relief is sought, the reviewing court must detennine whether the proffered 
justification is exceedingly persuasive.” United States v. Va„ 518 U.S. 515, 532-33, 116 S. Ct. 
2264, 135 L. Ed. 2d 735 (1996)(emphasis added). 
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Lotus justifies the discrimination by claiming “[njightclubs can charge what they choose 
for admission....” (Donovan Memorandump. 4) while AER asserts that the difference in 
admission price is not so burdensome as to deny men admission (Elliott Supplemental 
Affirmation^ 14). Obviously, neither meets the “exceedingly pervasive” justification. And as 
for attorney Elliott’s “not so burdensome” justification, how does she know? She’s a female— 
she gets into these discos for free or at a reduced price or a guy pays her way. What does she 
know of the financial burdens on men—nothing. 

For arguments sake, however, let’s assume she’s right—it’s not so burdensome. In that 
case, the plaintiff class is willing to make a deal. If AER reverses the price for guys and 
ladies—charges ladies what it does guys and guys what it charges ladies—the plaintiff class will 
settle. Sounds fair, after all, if the price now charged men is not so burdensome, then by 
charging it to females instead, it shouldn’t be burdensome either. 

Lotus’s attorney Donovan warns of the alleged harmful impact that a decision in favor 
of the plaintiff class would have. She analogizes the discrimination in this case with restaurants 
that offer specials for children and senior citizens, and argues that if discrimination is found 
here, it will reverberate across the land taking the food out of the mouths of children and the 
elderly. (Donovan Supplemental Memorandum p. 7). Had she taken the time to research the 
issue, attorney Donovan would have discovered that in such cases where state action is found, 
there is no invidious discrimination. Why? Because invidious discrimination requires treating 
similarly situated people differently. Kids aren’t similarly situated with adults because they 
can’t go out and earn a living. Seniors are not similarly situated with working people because 
most are on fixed income. So giving them a break does not amount to invidious discrimination. 
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The ladies who party at the defendants, however, are a different story. They belong to a 
group that controls over 50% of the nation’s wealth and makes 80% of the purchases. While 
females only make $.77 for every dollar that guys make, this Department of Labor statistic 
leaves out a crucial factor: risk. Guys are 20 times more likely to be killed or injured on the 
job; guys suffer 95% of the job related deaths. In the 25 most dangerous occupations in 
America, men make up 90% of the workers—the Tombstone Basement. Low risk and, 
therefore, lower paying jobs are 95% occupied by females. 

When the alleged “wage-gap” is examined from a risk-reward perspective, which is 
what any astute businessman would do, the wage-gap will probably reverse. Risky investments, 
or business activities, require a high enough expected return to compensate for the risk while 
low risk investments promise a lower expected return because of less risk. Since there’s no 
more important an investment than a person’s occupation, the reward/risk ratio applies to 
salaries. Because guys are at greater risk than females: dying early, more injuries, hidden 
alimony, and paying more to enter a nightclub; they should receive a higher expected return 
from their occupations in order to make the investment of life worthwhile. But when looking at 
the return per unit of risk, the gap most likely reverses with females making more per unit of 
risk than guys. In that situation, the disco ladies should subsidize the guys rather than vice 
versa. 

Frivolity 

The only matter unworthy of serious attention in this lawsuit is the defense attorneys 
advocating that guys should financially subsidize females to party. When a guy pays more to 
attend one of the defendant retailers of alcohol, that means a lady pays less. While the 
individual amount may seem small, add up all those amounts, over all the discos, over all the 
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years, and then calculate the present value at the Treasury Bill rate. The result is a nice amount 
of money transferred from the wallets of guys to the pocketbooks of females. 


The defense attorneys call this action “frivolous,” and attorney Grossman requests that 
the plaintiff class pay his client’s costs, expenses and attorney’s fees because the lawsuit was 
“baseless.” He doesn’t cite any cases, so here’s one: In Tancredi v. Metro. Life Ins. Co., 378 
F.3d 220, 229 (2d Cir. 2004), the Second Circuit failed to find state action, but because the 
plaintiff had based its allegation of state action on a similar case, the allegation of state action 
was not frivolous or groundless or baseless. The state action issue in this case is identical to two 
SDNY decisions that found state action: Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. 
Supp. 593 (1970); Seidenberg v. McSorleys’ Old Ale House, Inc. , 308 F. Supp. 1253 (1969), 
not to mention the U.S. Supreme Court’s citation with approval on the issue of state action to 
the 1970 McSorleys’ ruling. Craig v. Boren , 429 U.S. 190, 208, 97 S. Ct. 451, 50 L. Ed. 2d 397 
(1976). 


CONCLUSION 

“A long history of regulation, control, price fixing, place of time and sale setting, and 
outright extinction lies behind the liquor business in this country since Colonial times, and the 
rights of those who choose to engage in it are not on a constitutional or legal parity with the 
rights of people who trade in bicycles, or cosmetics, or furniture.” Seagram & Sons, Inc, v. 
Hostetter. 16 N.Y.2d 47, 56, 262 N.Y.S.2d. 75, 79, 201 N.E.2d 701, 704 (emphasis added). 

New York State runs the show from top to bottom in the alcohol industry, and if it so chose, the 
State could abolish the industry or take it over. Its hand is felt in every aspect of the operations 
of the defendant retailers of alcohol for on-premise consumption. 
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The problem in this case has no relation to opening or closing the door of one's home, 
which is the essence of privacy, since the home is in no way dedicated to public use, and in no 
way extends an invitation to the public. The facts in this case have little resemblance to any 
institution of property which is customarily associated with privacy. 

The people who own the defendants do not charge men more for admission or make it 
more burdensome because they do not like men. The sole reason is that they think such 
discrimination will make them more money. They exploit for purely financial gain a relic of 
Amazonian myth advocated by the feminist special interest group that has cast a forsaken 
shadow across this land, turning men into second-class citizens. 

For a short time in the late 1950s and through the 1960s, the 14 th Amendment did away 
with a second or third or fourth class of citizenship. Clearly that is no longer true today, since 
men can be denied the right of being treated as America’s first class citizens—females, in not 
only places of public accommodation but in the courts that are suppose to assure there is only 
one class of citizenship. 

The question here is basic to the way of life in this country and fundamental to its 
constitutional scheme—is this a country ruled by law or by the ideology of a powerful special 
interest group. 

Dated: New York, NY /S/ 

December 28, 2007 _ 

Roy Den Hollander (RDH 1957) 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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50 Chestnut Ridge Road 
Montvale, New Jersey 07645 

By: Vanessa R. Elliott, Esq. 

Cedarbaum, J. 

Roy Den Hollander, individually and on behalf of a putative 
class of similarly situated men, sues River Watch Restaurant, 
Inc. d/b/a the Copacabana Nightclub ("Copacabana"), Nightlife 
Enterprises L.P. d/b/a China Club ("China Club"), AER Lounge LLC 
d/b/a AER Lounge ("AER"), Lulu's LLC d/b/a Lotus ("Lotus"), Ruby 
Falls Partners LLC d/b/a Sol ("Sol"), and "Jane Doe promoters" 1 
pursuant to 42 U.S.C. § 1983 for sex discrimination in violation 
of the Equal Protection Clause of the Fourteenth Amendment. Den 
Hollander, an attorney pro se , alleges that defendant nightclubs 
regularly hold discriminatory "Ladies' Night" promotions. On 
certain nights, they charge women less for admission than men 
and/or give women more time to enter the nightclubs at the 
discounted admission price than they give to men. 

Defendants AER, Lotus, and Sol move to dismiss the First 
Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6) on the 
ground that they do not act under color of state law in offering 

1 "Jane Doe promoters" refers to unnamed individuals who act as 
agents for the defendant nightclubs. Guest House, a defendant 
named in the original complaint, was voluntarily dismissed from 
the case on October 3, 2007. 
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the Ladies' Night promotion. Den Hollander moves to strike 
defendants' motion papers for various reasons, and moves for an 
order directing counsel for Lotus to disclose the source of 
certain essays attached as exhibits to her opposition to Den 
Hollander's motion for recusal. For the following reasons, 
defendants' motions are granted, and Den Hollander's motions are 
denied. 


BACKGROUND 

According to the Amended Complaint, defendants operate 
nightclubs in New York and are licensed to sell alcohol on their 
premises. The Amended Complaint describes a number of provisions 
of the New York Alcoholic Beverage Control Law (the "ABC Law") 
that closely regulate the manufacture, sale, and distribution of 
alcoholic beverages in New York. The New York State Liquor 
Authority (the "SLA") issues licenses in accordance with and 
oversees the implementation of the ABC Law. Den Hollander 
alleges that defendants engage in state action by selling alcohol 
on their premises under that extensive regulatory system. 

On various nights, defendants offer Ladies' Night 
promotions, under which women receive free or discounted 
admission or cover charges and/or are allowed more time than men 
to take advantage of reduced cover charges. Den Hollander claims 
that this type of promotional offering is a form of "invidious 
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discrimination against men." He was the victim of this form of 
discrimination on at least one occasion at each of the defendant 
nightclubs in 2007. Den Hollander sues under 42 U.S.C. § 1983 
for deprivation of his right to equal protection of the law. 


DISCUSSION 

On a motion to dismiss pursuant to Fed. R. Civ. P. 12(b) (6), 
factual allegations in the complaint are accepted as true and all 
reasonable inferences are drawn in the plaintiff's favor. 

Ruotolo v. City of New York , 514 F.3d 184, 188 (2d Cir. 2008). 

"To survive a motion to dismiss, a complaint must plead 'enough 
facts to state a claim to relief that is plausible on its face.'" 
Id . (quoting Bell Atl. Corp. v. Twombly , 127 S. Ct. 1955, 1974 
(2007)). 

I. State Action 

Under § 1983, "[e]very person who, under color of any 
statute, ordinance, regulation, custom, or usage, of any State 
..., subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to 
the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress ...." 42 U.S.C. § 1983. Plaintiff must 
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demonstrate that defendants were acting under color of state law 
at the time of the alleged discrimination. Washington v. County 
of Rockland , 373 F.3d 310, 315 (2d Cir. 2004). "If a defendant's 
conduct satisfies the state-action requirement of the Fourteenth 
Amendment, the conduct also constitutes action 'under color of 
state law' for § 1983 purposes." Brentwood Acad, v. Tenn. 
Secondary Sch. Athletic Ass'n , 531 U.S. 288, 295 n.2 (2001). 

"[S]tate action may be found ... only if[] there is such a 
'close nexus between the State and the challenged action' that 
seemingly private behavior 'may be fairly treated as that of the 
State itself.'" Id . at 295 (quoting Jackson v. Metro. Edison 
Co. , 419 U.S. 345, 351 (1974)). "The purpose of this [close 
nexus] requirement is to assure that constitutional standards are 
invoked only when it can be said that the State is responsible 
for the specific conduct of which the plaintiff complains." Blum 
v. Yaretsky , 457 U.S. 991, 1004 (1982) (emphasis in original). 

The state-action inquiry has two parts: 

First, the deprivation must be caused by the 
exercise of some right or privilege created 
by the State or by a rule of conduct imposed 
by the State or by a person for whom the 
State is responsible. ... Second, the party 
charged with the deprivation must be a person 
who may fairly be said to be a state actor. 

Lugar v. Edmondson Oil Co. , 457 U.S. 922, 937 (1982). These two 

principles are related, but not redundant. Where the defendant's 
"official character is such as to lend the weight of the State to 
his decisions," these two principles collapse into a single 
inquiry. Id . But where, as here, the defendants are "without 
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. .. private part[ies]," the 


such apparent authority, i.e. , 
principles diverge. Id . 

The Supreme Court has identified a number of facts that can 
bear on the deprivation aspect of state action: 

a challenged activity may be state action 
when it results from the State's exercise of 
coercive power, ... when the State provides 
significant encouragement, either overt or 
covert, ... or when a private actor operates 
as a willful participant in joint activity 
with the State or its agents.... 

Brentwood , 531 U.S. at 296 (internal quotation marks and 
citations omitted). As to the state-actor portion of the 
inquiry, the Court has: 

treated a nominally private entity as a state 
actor when it is controlled by an agency of 
the State, ... when it has been delegated a 
public function by the State, ... when it is 
entwined with governmental policies or when 
government is entwined in [its] management or 
control.... 

Id . (internal quotation marks and citations omitted). 

A. Deprivation Through Governmental Decision 

The specific conduct at issue here is the offer of 
discounted cover charges to women. To meet this part of the 
Lugar state-action test, the plaintiff must show that defendants 
decisions to discriminate have a close nexus with or can be 
fairly ascribed to a governmental decision. Lugar , 457 U.S. at 
937-38. As noted above, this can be shown when: 1) the 
deprivation "results from the State's exercise of coercive 
power," 2) "the State provides significant encouragement, either 
overt or covert," or 3) "a private actor operates as a willful 
participant in joint activity with the State." Brentwood , 531 
U.S. at 296 (internal quotation marks omitted). 

1. The State's Exercise of Coercive Power 

Den Hollander argues that his deprivation resulted from New 
York's regulation of the sale of alcohol because defendants 
"could not exercise their admission practices without the direct 
and indispensable participation of the SLA." He speculates that 
without alcohol licenses from the SLA, customers would not 
patronize nightclubs or invest in their businesses. 

Den Hollander cites Edmonson v. Leesville Concrete Co. , 500 
U.S. 614 (1991), to support his state action claim. In Edmonson 



Leesville used peremptory challenges to remove black persons from 
a prospective jury without having to provide a race-neutral 
explanation when its conduct was challenged for being racially 
discriminatory. 500 U.S at 616. The Court held that Leesville's 
use of the peremptory challenges constituted state action and 
that exclusion of a prospective juror on account of race in a 
civil trial violates that prospective juror's equal protection 
rights. Id . at 620-28. The first part of the Lugar state-action 
inquiry was met because the peremptory challenges were authorized 
by federal statute, 28 U.S.C. § 1870. Id. at 620-21. 

Den Hollander argues that the ABC Law and SLA rules form the 
regulatory framework governing alcohol sale and consumption in 
New York in the same way that federal statutes and rules govern 
the jury trial system discussed in Edmonson . Thus, he asserts 
that he is deprived of equal protection of the law by defendants' 
exercise of the privilege of serving alcohol as created and 
enforced by the laws of New York. In fact, his deprivation is 
the reduction to women of the cover charge for admission on some 
nights. 

Defendants' decisions to hold Ladies' Nights are not state 
action. The ABC Law establishes an alcohol licensing system 
administered by the SLA. When defendants sell alcohol, they are 
exercising a privilege created by the State. But when they 
reduce the cover charge to women on certain nights, they are not 
acting under any right or privilege created by the State because 
neither the ABC Law nor the SLA regulates the admission prices 
set by the defendants. In other words. Den Hollander's alleged 
deprivation was not caused by defendants' sale of alcohol but by 
their pricing of admission to the entertainment provided by their 
nightclubs. Thus, it cannot be said that the State is 
responsible for defendants' Ladies' Nights. 

In Edmonson , a federal statute specifically provided for the 
right to use peremptory challenges to assist the court in 
selecting a jury, and the exercise of that statutory right 
constituted state action. In this case, defendants hold Ladies' 
Night promotions without any specific approval or endorsement 
from the State. The existence of the ABC Law and SLA rules does 
not transform all conduct by nightclubs into state action any 
more than the laws regarding jury trials transform every litigant 
in a jury trial into a state actor. See , e.g. , Polk County v. 
Dodson , 454 U.S. 312, 325 (1981) ("[A] public defender does not 

act under color of state law when performing a lawyer's 
traditional functions as counsel to a defendant in a criminal 
proceeding."); Jackson , 419 U.S. at 350 ("The mere fact that a 
business is subject to state regulation does not by itself 
convert its action into that of the State for purposes of the 
Fourteenth Amendment. ... Nor does the fact that the regulation 
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is extensive and detailed (citation omitted); Cranley v. 

Nat'l Life Ins. Co. , 318 F.3d 105, 112 (2d Cir. 2003) ("A finding 

of state action may not be premised solely on the private 
entity's ... licensing, or regulation by the government."). 

The Supreme Court has held that a heavily regulated utility 
company's decision to terminate services to an individual is not 
state action because that decision is not "sufficiently connected 
... to the State for purposes of the Fourteenth Amendment." 
Jackson , 419 U.S. at 358-59. It has also held that the acts of 
physicians and nursing home administrators in discharging or 
transferring Medicaid patients to lower levels of care is not 
state action because their decisions were not dictated by the 
State, despite significant Medicaid regulation. Blum , 457 U.S. 
at 1008-09. 

As in Jackson and Blum , defendants' decisions to hold 
Ladies' Nights are insufficiently connected to the SLA to 
constitute state action. The SLA plays no role in establishing 
or enforcing defendants' Ladies' Night promotions, and defendants 
do not discriminate against men in their right to purchase and be 
served liquor. See also Moose Lodge No. 107 v. Irvis , 407 U.S. 
163, 175-76 (1972) (private club's discriminatory guest policy 
not attributable to Pennsylvania or its regulation of alcohol); 
Hadges v. Yonkers Racing Corp. , 918 F.2d 1079, 1083 (2d Cir. 

1990) (heavily regulated, state-licensed racetrack's decision to 
deny plaintiff's application to work at the racetrack lacked 
close nexus to the State). 

2. Encouragement from the State 

Den Hollander argues that the SLA encourages defendants' 
discriminatory practices by renewing their licenses and by 
benefitting financially from the revenue received from the 
licenses. Even if the SLA renews defendants' licenses without 
challenging or questioning their practices, defendants' actions 
do not amount to state action because the State has not 
significantly encouraged or endorsed the specific action in 
question. "State approval of an action by a regulated entity 
does not constitute state action 'where the initiative comes from 
[the private entity] and not from the State' and the state 'has 
not put its own weight on the side of the proposed practice by 
ordering it.'" Tancredi v. Metro. Life Ins. Co. , 316 F.3d 308, 
313 (2d Cir. 2003) (quoting Jackson , 419 U.S. at 357) (brackets 
in Tancredi ). Indeed, "[a]ction taken by private entities with 
the mere approval or acquiescence of the State is not state 
action." Am. Mfrs. Mutual Ins. Co. v. Sullivan , 526 U.S. 40, 52 
(1999). " ~ . 

The SLA collects fees for alcohol licenses, but does not 
collect any revenue from defendants' cover charges. See ABC Law 
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§ 17; SLA Schedule of Retail License Fees. The license fee for 
each license category is uniform across all licensees within 
those categories, regardless of whether they use the Ladies' 

Night promotion. Id. Thus, the revenue from the alcohol license 
does not encourage or discourage the use by nightclubs of Ladies' 
Nights. See also Yonkers Racing Corp. , 918 F.2d at 1082 (no 
state action found even though defendant received a tax credit 
from the state and the State benefited from revenue from 
defendant). 

Den Hollander also asserts that "the special interest group 
called 'Feminism' has succeeded in creating a customary practice 
in many governmental institutions ... in which the invidious 
discrimination of men is the accepted and preferred mode of 
behavior." He lists various examples of such purported 
discrimination and asserts that the SLA has engaged in this 
customary practice. These extraneous pronouncements do not 
demonstrate that the SLA has any relationship with defendants' 
choices to hold Ladies' Nights. 

3. Joint Activity with the State 

Den Hollander argues that the State is engaged in joint 
activity with defendants because the alcohol license gives 
defendants an economic benefit or franchise. He compares the 
benefits received by defendants to those present in Burton v. 
Wilmington Parking Authority , 365 U.S. 715, 724 (1961). In 

Burton , the Court held that defendant restaurant's refusal to 
serve plaintiff on account of his race constituted state action 
because the restaurant leased its space from the government, was 
operating in a public parking lot on land owned by the 
government, and benefitted from state funds supporting the 
parking lot. 365 U.S. at 724-25. The Parking Authority's 
failure to correct the restaurant's discriminatory policies made 
the Parking Authority "a party to the refusal of service," 
thereby placing "its power, property and prestige behind the 
admitted discrimination." Id. at 725. 

The State's involvement in defendants' businesses is not 
analogous to the facts of Burton . Defendants do not lease their 
property from the government and are not obtaining any unique 
benefits from government funds. See Yonkers Racing Corp. , 918 
F.2d at 1082 ("[T]he State in the instant case does not have a 
proprietary interest in [defendant's business]."). Burton was 
limited to cases where "a State leases public property in the 
manner and for the purpose shown to have been the case here." 

Id . at 726. The Supreme Court has distanced itself from the 
"vague 'joint participation' test embodied in [ Burton ]." 

Sullivan , 526 U.S. at 57. "[P]rivately owned enterprises 
providing services that the State would not necessarily provide. 
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even though they are extensively regulated, do not fall within 
the ambit of Burton ." Blum , 457 U.S. at 1011. 

Furthermore, in Moose Lodge No. 107 v. Irvis , the Supreme 
Court found that the competitive effect of having a set number of 
alcohol licenses was "limited" and fell "far short of conferring 
... a monopoly in the dispensing of liquor." 407 U.S. at 177. 

In Yonkers Racing Corporation , the Second Circuit did not find 
state action even though the Yonkers Racing Corporation ("YRC") , 
which operates a racetrack pursuant to a State license, receives 
tax credits from the State and "the State gains greater revenues 
if YRC prospers." 918 F.2d at 1082. Even if defendants did 
benefit in some way from a franchise or monopoly, there would 
still be an "insufficient relationship between the challenged 
actions of the [defendants] and their monopoly status." Jackson , 
419 U.S. at 352. The ABC Law and SLA regulations cannot "be said 
to make the State in any realistic sense a partner or even a 
joint venturer in the [defendants'] enterprise[s ]." Moose Lodge , 
407 U.S. at 177. 

Den Hollander also argues that the requirement that 
defendants display their alcohol licenses in their 
establishments, ABC Law § 114(6), creates the appearance of state 
authorization of their practices. That display requirement, 
which relates to the privilege of selling alcohol, has no bearing 
on defendants' admission policies, the only issue here. 

B. State Actor 

Den Hollander has failed to show that his deprivation was 
caused by defendants' "exercise of some right or privilege 
created by the State or by a rule of conduct imposed by the 
State." Lugar , 457 U.S. at 937. Nevertheless, he argues that 
New York's regulatory scheme regarding alcohol "dominates the on¬ 
premise [s] consumption of alcohol to such a degree" that 
defendants' "every move evinces State authority and control" and 
that the State and defendants "have overlapping identities." As 
noted above, the two-part Lugar state action test collapses into 
a single inquiry only when the defendant's "official character is 
such as to lend the weight of the State to his decisions." Id . 
Defendants lack such an official character. 

Den Hollander's argument that defendants possess the 
official character of the State is taken primarily from his 
misreading of Seidenberg v. McSorleys' Old Ale House, Inc. , 308 
F. Supp. 1253 (S.D.N.Y. 1969) (" McSorleys I ") and Seidenberg v. 
McSorleys' Old Ale House, Inc. , 317 F. Supp. 593 (S.D.N.Y. 1970) 
(" McSorleys II "). McSorleys was a public bar which only served 
men. Two women sought service in the bar and sued for 
discrimination when they were refused alcohol. A motion to 
dismiss was denied in McSorleys I , and summary judgment was 
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granted in favor of plaintiffs in McSorleys II . The court found 
state action in both opinions. 

Den Hollander argues that McSorleys I & McSorleys II held 
that New York's regulatory scheme is so pervasive that any entity 
open to the public with an alcohol license is an agent or 
instrumentality of the State, such that any and all of its 
actions can be fairly treated as state actions. Such a reading 
is erroneous. McSorleys I focused primarily on the question of 
whether McSorleys was a state actor, but it also answered the 
first part of the Lugar test by assessing "whether the State has 
... significantly involved itself in actions alleged to amount to 
invidious discrimination." 308 F. Supp. at 1259. The state 
actor analysis in McSorleys I was undertaken in light of the fact 
that the discrimination alleged, refusal to serve alcohol, 
resulted from McSorleys' possession of a license to sell alcohol. 
The court in McSorleys II understood that the test for state 
action requires that there exist "some causal relation ... 
between the state activity and the discrimination alleged." 317 
F. Supp. at 597. 2 That causal relation is missing in this case. 

Defendants are private entities that set their own policies 
for admission. Their compliance with state regulations for 
alcohol does not convert them into all-purpose state actors. See 
Tancredi , 316 F.3d at 313 ("[A] regulatory agency's performance 
of routine oversight functions to ensure that a company's conduct 
complies with state law does not so entwine the agency in 
corporate management as to constitute state action."). 
Furthermore, Den Hollander cannot show state action through 
entwinement because defendants are not entwined with state 
officials or state funds. Cf . Brentwood , 531 U.S. at 299-300 
(entwinement with state officials); Horvath v. Westport Library 
Ass'n , 362 F.3d 147, 153 (2d Cir. 2004) (entwinement with state 
funds) . 

Den Hollander also argues that the sale of alcohol is a 
public function that has been delegated by the State to entities 
possessing alcohol licenses. State action has been found under 
the public function test in cases challenging discrimination in 
primary elections, Nixon v, Condon , 286 U.S. 73, 89 (1932), free 
speech restrictions in a company town. Marsh v. Alabama , 326 U.S. 
501, 509 (1946), and segregation in a municipal park, Evans v. 
Newton , 382 U.S. 296, 302 (1966). The public function relevant 

here is the regulation of the alcohol industry. New York State's 


2 Den Hollander makes much of the Supreme Court's citation of 
McSorleys' II in Craig v. Boren , 429 U.S. 190, 208 (1976). But 

the Court cited McSorleys II and other similar cases in Craig 
only to show that the Twenty-first Amendment "does not alter the 
application of equal protection standards." 429 U.S. at 209. 
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decision to allow alcohol sales through the provision of licenses 
is not a delegation of that public function. Defendants do not 
have the power or authority to alter state regulation in the 
field, and they must abide by all regulations related to the 
alcohol license. Accordingly, defendants do not exercise a 
public function. 

C. Remaining Defendants 

The motions to dismiss filed by AER, Lotus, and Sol are 
granted because Den Hollander cannot show that private nightclubs 
are state actors in setting cover charges for admission to their 
facilities. Copacabana and China Club have not moved to dismiss, 
but the claims against them are similarly defective. There are 
no separate facts alleged against Copacabana and China Club that 
would alter the state action inquiry, and plaintiff has had an 
opportunity to be heard on the issues. Accordingly, in the 
interest of judicial economy, the claims against Copacabana and 
China Club will be dismissed sua sponte for failure to state a 
claim. See Perez v. Ortiz , 849 F.2d 793, 797 (2d Cir. 1988); 

Leonhard v. United States , 633 F.2d 599, 609 n.ll (2d Cir. 1980) 
("The district court has the power to dismiss a complaint sua 
sponte for failure to state a claim."). 

II. Plaintiff's Motions 

Den Hollander moves to strike certain motion papers filed by 
defendants for being late; to deny the motions to dismiss filed 
by Sol and AER for failure to file memoranda of law separate from 
their supplemental affirmations; to strike certain portions of 
Lotus' memorandum of law for not providing citations; and to 
compel counsel for Lotus to disclose the source of certain essays 
attached to her opposition to Den Hollander's motion for recusal. 
Any technical defects in defendants' motion papers were 
insubstantial and did not prejudice Den Hollander. The issues 
relevant to the motions to dismiss were clear to all parties, and 
the motions were re-filed in light of the filing of the Amended 
Complaint, giving all litigants more time to respond. The essays 
submitted by Lotus as exhibits in opposition to Den Hollander's 
motion for recusal are irrelevant to this case, and any claim 
that Den Hollander may seek to pursue in relation to the 
submission of those essays is beyond the scope of this action. 

CONCLUSION 

For the foregoing reasons, the motions to dismiss filed by 
AER, Lotus, and Sol are granted, and the complaint is dismissed 
as to all defendants. Den Hollander's motions are denied. The 
Clerk is directed to close this case. 
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SO ORDERED. 


Date: 


New York, New York 
September 29, 2008 


S/_ 

MIRIAM GOLDMAN CEDARBAUM 
United States District Judge 
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SUBJECT MATTER JURISDICTION 


This putative class action was brought under 42 U.S.C. § 1983 for the 
deprivation, under the color of state law, of the Plaintiffs-Appellants rights 
guaranteed by the equal protection clause of the 14 th Amendment to the U.S. 
Constitution. The Southern District Court had jurisdiction pursuant to 28 U.S.C. § 
1343(3) & (4). The Second Circuit has jurisdiction under 28 U.S.C. §1291. 

The lower court’s final order (“Opinion”), App. 62-74, which dismissed the 
First Amended Complaint (“Amended Complaint”), App. 15-58, with prejudice 
under Fed. R. Civ. P. 12(b)(6), was entered on September 29, 2008, App. 75, the 
Notice of Appeal was filed on October 10, 2008, App. 76, and the Pre-Argument 
Statement filed on October 14, 2008. 

Plaintiff-Appellant and putative class counsel, Roy Den Hollander (“Den 
Hollander”), requests oral argument. 

ISSUE FOR REVIEW 

1. While state action under the 14 th Amendment is involved in the serving of 
alcohol to persons in public-accommodation nightclubs controlled by the New 
York State Liquor Authority, is state action involved in admitting those same 
persons to the nightclubs? 
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CASE STATEMENT 


Plaintiff-appellant Den Hollander, individually and on behalf of a putative 
class of similarly situated men, appeals the Rule 12(b)(6) dismissal of an action 
brought against five New York City nightclubs (“Nightclubs”) for discriminating 
against men on “Ladies’ Nights.” During Ladies’ Nights, the Nightclubs charge 
males more for admission than females or give males less time than females to 
enter the Nightclubs for a reduced price or for free. All the Nightclubs serve 
alcohol on their premises for consumption, are extensively controlled by the New 
York State Liquor Authority (“SLA”), and are part of the New York State (“State”) 
regime responsible “for the protection, health, welfare and safety of the people” as 
it pertains to the provision of alcohol. Report of the N.Y. State Liquor Authority: 
The Modem Liquor Control System of New York State , pp. 8-9, April 12, 1933 to 
December 31, 1934. 

The Southern District Court Opinion is reported at 580 F. Supp. 2d 335 
(S.D.N.Y. 2008)(Cedarbaum, J.). The Opinion mistakenly states this is a pro se 
case when it is a putative class action. “[A] suit brought as a class action should be 
treated as such for purposes of dismissal or compromise, until there is a full 
determination the class is not proper.” See e.g. Kahan v. Rosentiel . 424 F.2d 161, 
169 (3 rd Cir. 1970); Gaddis v. Wyman, 304 F. Supp. 713, 715 (S.D.N.Y. 1969). 
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The District Court never ruled the putative class was not proper, so this case 
remains a putative class action with class counsel and not a pro se proceeding. 

FACTS 

The Nightclubs regularly hold Ladies’ Nights in which they charge males 
more for admission than they charge females or give males less time than females 
to enter the clubs for free or at a reduced price. For example, a gentleman arrives 
at 11:55 p.m. to enter one of the Nightclubs, but he only has $15—he doesn’t get in 
because the charge to him is $20. A lady standing right behind him also has only 
$15, but she breezes right in because the admission is free for her, and inside she 
can spend her $15 on alcoholic drinks of her choice. In this instance, the 
gentleman could not overcome the obstacle of entry, which put him in the same 
position as though the bar denied him an alcoholic drink. Where the gentleman has 
$20, he hands it over for admission while the lady, if she has $20, keeps it in her 
pocketbook. Here, both have engaged in the same activity, entering a nightclub, 
but one is poorer for it. 1 

The SLA regulates not just the sale and consumption of alcohol in the 
Nightclubs but also the attendant conditions or circumstances within and without 
these public accommodations. The Nightclubs are not “private clubs” over which 

1 The District Court in an Orwellian twist characterized the deprivation to males as females 
paying reduced cover. (Opinion p. 7, App. 68). The deprivation is males paying more than 
females or investing more of their time to gain admission. 
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the SLA exercises less pervasive control. N.Y. Alcoholic and Beverage Control 


Law (“ABC”) § 3(9). The Amended Complaint, App. 15-58, alleges facts that 
demonstrate the involvement of the State with the Nightclubs. 

ARGUMENT SUMMARY 

The District Court’s Opinion, App. 62-74, decided that state action did not 
reach the Nightclubs’ treating males differently for admission than females 
because admission does not involve the serving of alcohol. By that reasoning, the 
Nightclubs could constitutionally have separate restrooms for blacks and whites 
because the Nightclubs do not serve alcohol in their restrooms. 

State action exists in the Nightclubs’ discriminatory admission policies 
because (1) the Nightclubs exercise a public function, (2) the State is responsible 
for and controls the Nightclubs, or (3) the State and the Nightclubs are entwined, 
involved in a joint activity, or the State encourages the discrimination. 

ARGUMENTS 

While state action under the 14 th Amendment is involved in the serving of 
alcohol to persons in public-accommodation nightclubs regulated by the New York 
State Liquor Authority, is state action involved in admitting those same persons to 
the nightclubs? 

The standard of review on a Rule 12(b)(6) motion to dismiss is de novo. 
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The 14 th Amendment is enforced through actions pursuant to 42 U.S.C. 

1983. 2 The purpose of civil rights actions under 42 U.S.C. 1983 is to further the 
public good and to prevent injury and wrong, Will v. Mich. Dep't of State Police , 
491 U.S. 58, 73, 109 S.Ct. 2304, 105 L.Ed.2d 45 (1989)(Brennan, J. dissenting), by 
constraining governmental action “by whatever instruments or in whatever modes 
that action may be taken.” Lebron v. Nat'l R.R. Passenger Corp. , 513 U.S. 374, 
392, 115 S.Ct. 961, 130L.Ed.2d 902 (1995)(quoting Ex parte Virginia , 100 U.S. 
339, 346-47, 25 L.Ed. 676 (1880)). Section 1983 was enacted because state or 
local causes of action were no substitute for enforcing constitutional rights. See 
Cong. Globe , 42d Cong. 1 st Sess. 244 (1871). 

The Second Circuit has recognized a less strict state action standard where 
discrimination is based on color, Taylor v. Con. Ed. , 552 F.2d 39, 42 (2d Cir. 

1977), since in the area of such discrimination, state inaction or neutrality is often 
found as affirmative support, Lefcourt v. Legal Aid Society , 445 F.2d 1150, 1155 
n. 6 (2d Cir. 1971). Because of similar harms, the constitutional scrutiny for sex 
discrimination approaches that for color discrimination. Sex based action requires 
an “exceedingly persuasive justification.” U.S. v. Virginia , 518 U.S. 515, 524, 116 
S.Ct. 2264, 135 L.Ed.2d 735 (1996)(citation omitted). Since Virginia found sex 
discrimination nearly as harmful as color discrimination, id at 531, it follows that 

2 The state action requirement of the 14 th Amendment also constitutes action under color of state 
law for § 1983. Brentwood Acad, v. Tenn. Sec. Sch. Ath. Ass'n , 531 U.S. 288, 295 n. 2 (2001). 
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the state action determination in sex cases should also require a lesser degree of 
government involvement, Cf. Coleman v. Wagner College , 429 F.2d 1120, 1127 
(2d Cir. 1970)(Friendly, J. concurring). In Seidenberg v. McSorleys’ Old Ale 
House. Inc. , 317 F. Supp. 593, 598 n. 7 (1970), the Court found there was no 
logical reason for applying different state action principles to a case involving sex 
discrimination than one involving color. 

For the purposes of 42 U.S.C. § 1983, the actions of a nominally private 
entity are attributable to the state when: 

(1) the private entity has been delegated a public function by the state; 

(2) the state is responsible for and controls the private entity; or 

(3) the state’s involvement with the entity (a) entwines the entity with state 
policies or entwines the state with the management and control of the entity, (b) the 
entity is a willful participant in joint activity with the state, or (c) the state provides 
significant encouragement, and in all these situations, (a)-(c), the private entity’s 
action is fairly attributable to the state, which can mean the entity obtained 
significant aid from the state. 

Brentwood Acad, v. Tenn. Secondary Sch. Ath. Ass'n, 531 U.S. 288, 296, 121 S. 

Ct. 924, 148 L.Ed.2d 807 (2001); Lugar v. Edmondson Oil Co. . 457 U.S. 922, 

937, 102 S.Ct. 2744, 73 L.Ed.2d 482 (1982); Svbalski v, Ind. Group Home Living 

3 The Opinion at 5, App. 66, failed to state that a private entity’s actions are fairly attributable to 
the State when it obtains significant aid from state officials. 
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Prog., Inc. , 546 F.3d 255, 257 (2d Cir. 2008); Flagg v. Yonkers Sav. & Loan 
Ass’n , 396 F.3d 178, 187 (2d Cir. 2005). 

Two different judges in the Southern District Court of N.Y. found state 
action in a situation similar to the one here. Seidenberg v. McSorleys’ Old Ale 
House, Inc. , 317 F. Supp. 593 (1970)(Mansfield, J. granted plaintiffs’ motion for 
summary iudgment)(“ McSorleys II ”); Seidenberg v. McSorleys’ Old Ale House, 
Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. denied defendant’s motion for a Rule 
12(b)(6) dismissal)(“ McSorleys I ”). 4 The McSorleys’ decisions have been 
approved in other cases 5 and favorably cited by the U.S. Supreme Court in Craig v. 
Boren for the proposition that “federal and state courts uniformly have declared the 
unconstitutionality of gender lines that restrain the activities of customers of state- 
regulated liquor establishments....” Craig , 429 U.S. 190, 208, 97 S.Ct. 451, 50 
L.Ed.2d 397 (1976). The Craig decision came four years after Moose Lodge No. 
107 v. Irvis , 407 U.S. 163, 92 S.Ct. 1965, 32 L.Ed.2d 627 (1972), which dealt not 
with a New York regulatory scheme nor a public accommodation as does this case. 

The lower court’s Opinion relies on a distinction without a difference 
between McSorleys I & II and the action before this Court by stating the two 
females in McSorleys’ “were refused alcohol” and the “discrimination alleged 

4 The only significant difference between the McSorleys ’ cases and the one before this Court is 
that ladies benefit from the discrimination here. 

5 Male v. Crossroads Associates , 337 F. Supp. 1190 (S.D.N.Y. 1971), Bennett v. Dyer’s Chop 
House, Inc. , 350 F. Supp. 153 (N.D. Ohio 1972), see Bright v. Isenbarger , 445 F.2d 412 (7 th Cir. 
1971). 
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refusal to serve [them] alcohol.” (Opinion pp. 10, 11, App. 71-72). The Opinion 
argued that since the discriminatory practice in McSorleys I & II involved alcohol, 
state action existed. But McSorleys I & II case files do not specifically state the 
ladies were refused alcoholic drinks. They may have been refused lunch, cokes, 
boiled eggs or pickles; the McSorleys decisions do not specify, which means the 
finding of no state action in the Opinion rests on mere speculation. 

Further, the McSorleys holdings of state action were not dependent on 
whether alcoholic drinks were given the ladies, but as Judge Tenny said, “[t]he 
question presented ... is whether by virtue of this pervasive regulatory scheme the 
licensee may properly be considered an instrumentality of the State whose acts 
may, for the purposes of the 14 th Amendment, be considered the acts of the State 
itself.” McSorleys I , 308 F. Supp. 1253, 1257. Both McSorleys I & II held it did. 

Under the reasoning of the lower court in this case, McSorleys’ bar could 
have avoided serving females by simply charging them hundreds of dollars to 
enter. That would have kept most of them out. 

1. Public Function 

“[W]hen private individuals or groups are endowed by the state with powers 
or functions governmental in nature, they become agencies or instrumentalities of 
the state and subject to its constitutional limitations.” Evans v. Newton , 382 U.S. 
296, 299, 86 S.Ct. 486, 15 L.Ed.2d 373 (1966). State action may be found in 
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situations where an activity that traditionally has been the exclusive, or near 
exclusive, function of the state has been contracted out to a private entity. Jackson 
v. Metro. Ed. Co. , 419 U.S. 345, 352, 95 S.Ct. 449, 42 L.Ed.2d 477 (1974); 
Horvath v. Westport Library Ass'n , 362 F.3d 147, 151 (2d Cir. 2004). 

Since Prohibition, N.Y. State has exercised responsibility for and exclusive 
control over alcohol, except where State action might conflict with certain 
provisions of the U.S. Constitution, 44 Liquormart, Inc, v. Rhode Island , 517 U.S. 
484, 515, 116 S.Ct. 1495, 134 L.Ed.2d 711 (1996). “[T]he State, in accepting 
Prohibition, had rejected the old, excise method of liquor control; and then in 
ratifying the Twenty-First Amendment, had also rejected Prohibition.” Report of 
the N.Y. SLA , p. 6, April 12, 1933 to December 31, 1934. The State established a 
system of broad control to prevent a recurrence of the conditions on which 
Prohibition was based. Id. at pp. 6-8. The State can at any time change the 
arrangement and take unto itself the functions of all its private entity surrogates. 
McSorlevs II , 317 F. Supp. 593, 599-600 (1970); see N.Y. State Moreland 
Commission on the ABC Law . Study Paper No. 4, pp. 33, 39, October 27, 1963. 
The State could even go dry if it wished as it did on January 16, 1920 with passage 
of the Mullen-Gage Law to enforce prohibition. Report of the N.Y. SLA , p. 5, 
April 12, 1933 - December 31, 1934. 
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The power of the State to control not just the sale and consumption of 
alcohol but the circumstances in which such occurs is an exercise of the ultimate 
sovereignty of a state. See Crane v. Campbell, 245 U.S. 304, 308, 38 S.Ct. 98, 62 
L.Ed. 304 (1917). “[T]he regulation of the liquor traffic is one of the oldest and 
most untrammeled of [state] legislative powers.” Goesaert v. Cleary , 335 U.S. 

464, 465, 69 S.Ct. 198, 93 L.Ed. 163 (1948), overruled on different grounds, Craig, 
429 U.S. 190, 210 n. 23. N.Y. State has absolute power to prohibit totally the sale 
of alcohol, broad power to control the times, places and circumstances under which 
alcohol is sold by the Nightclubs; and even to arrogate to the State the entire 
business of distributing and selling alcohol to its citizens. Seagram & Sons, Inc, v. 
Hostetter . 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 701 (1965), overruled 
in part on different grounds, Healy v. Beer Inst. , 491 U.S. 324, 342, 109 S.Ct. 

2491, 105 L.Ed.2d 275 (1989). 

The State has chosen to delegate some of its exclusive functions to the 
Nightclubs for operating premises where persons can purchase and consume 
alcohol. The Nightclubs, therefore, exercise a public function by which they are 
entirely dependent upon State decisions to operate successfully. See Flagg Bros. , 
436 U.S. at 158-59 (public function exists when there exists a history of exclusive 
government activity). 

The State could have decided after prohibition to set up and operate on¬ 
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premise retailers itself. In that situation, the different treatment of customers for 
admission would clearly constitute state action. There’s no logical reason that 
because the State chose to delegate its public function to corporations operating 
under the State’s control that state action somehow disappears, except when a 
nightclub refuses to serve certain customers alcoholic drinks. See Horvath , 362 
F.3d at 151. 

In Evans v. Newton , 382 U.S. 296, 86 S.Ct. 486, 15 L.Ed.2d 373 (1966), a 
city transferred a park’s operations to private persons—the city delegated its public 
function. While New York hasn’t delegated all its public function, since it still 
maintains comprehensive control over nightclubs, the State can at any time take 
back its granted privileges and set up a state run monopoly. McSorleys II, 317 F. 
Supp. 593, 599-600; see N. Y. State Moreland Commission on the Alcoholic 
Beverage Control Law , Study Paper No. 4, pp. 33, 39, October 27, 1963. 

The discrimination in Evans was the park’s admission policies under the 
operation of private individuals. The private operators became city agents, and just 
as the city could not discriminate in admission or in sweeping, manicuring, 
watering, patrolling, and maintaining the park, neither could the city’s agents. 
Evans , 382 U.S. at 301. “[Wjhen private individuals or groups are endowed by the 
State with powers or functions governmental in nature, they become agencies or 
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instrumentalities of the State and subject to its constitutional limitations.” Evans, 


382 U.S. at 299. 

When the State endowed the Nightclubs with the governmental sovereignty 
of providing alcohol for on-premise consumption, they were granted a public 
function, and the Nightclubs, just as the State if it provided alcohol for on-premise 
consumption, cannot discriminate in admission or employee hiring or in supplier 
contracting or in charging different prices to different customers or in many other 
activities. When a private party carries out the functions of government, it steps 
into the shoes of the government and becomes a state actor for all discriminatory 
activities. See Marsh v. Alabama , 326 U.S. 501, 507-08, 66 S.Ct. 276, 90 L.Ed. 
265 (1946). 

2. State Control and Responsibility 

While licensing and regulation by a state does not mean state action, neither 
does it mean no state action. “[Gjovernmental authority may dominate an activity 
to such an extent that its participants must be deemed to act with the authority of 
the government and, as a result, be subject to constitutional constraints.” 
Edmonson v. Leesville Concrete Co. , 500 U.S. 614, 620, 111 S.Ct. 2077, 114 
L.Ed.2d 660 (1991). State action also exists where the deprivation of rights are 
caused by a person for whom the State is responsible. Lugar v. Edmondson Oil 
Co. , 457 U.S. 922, 937. 
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Alcohol regulation controls more than the substance itself. Joseph R. 
Gusfeld, Symbolic Crusade: Status Politics and the American Temperance 
Movement . 37 (1986). State supervision of alcohol is a form of state control— 
political, economic and moral—over the activity, lifestyle or expression that 
alcohol tends to accompany. With the passage of the 21 st Amendment, New York 
acquired the responsibility for handling its liquor problems and the responsibility 
to “meet the diverse need of the cosmopolitan population of the State,” Report of 
the N.Y. SLA , p. 5, 6, April 12, 1933 to December 31, 1934. In order to fulfill its 
duty, New York enacted the Alcohol Beverage Control Act and created the SLA to 
meet its responsibility of forestalling “the return of the evils which flourished in 
the pre-Prohibition period” and for the purpose of “fostering and promoting 
temperance” and “respect for and obedience to the law.” Id. at 8. New York’s 
“[rjegulatory intervention in the liquor business is designed to promote public 
rather than private interests.” Moreland Commission on ABC Law , No. 4, p. 30. 

Whether activities surrounding alcohol consumption are permitted is strictly 
a matter of state concern, Fenton v. Tedino , 78 Misc. 2d 319, 320, 356 N.Y.S.2d 
397 (Sup. Ct. 1974), because the states exercise control over the circumstances 
under which alcohol is sold, see 44 Liquormart , 517 U.S. at 515. N.Y. State’s 
power to control alcohol and its attendant conditions falls under its police power, 
which the State uses to fulfill its duty to protect the social order, lives, safety and 
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health of its citizens. ABC Law § 2; Report of the N.Y. SLA , pp. 8, 9; see Calvary 
Presbyterian Church v. SLA , 245 A.D. 176, 178, 281 N.Y.S. 81 (4 th Dept. 1935), 
aff’d, 270 N.Y. 297 (1963). 

N.Y. State’s control and responsibility reach well beyond the serving of an 
alcoholic drink to the level of a club’s lighting, the view within, advertising, 
reputation of the owners, citizenship of the employees, moral character of the 
customers, the interior floor plan, the exterior blueprint, block-plot diagram, the 
landlord, type of building, history of the building’s prior use, number and 
positioning of tables and chairs, manager, principals, principals’ spouses, the 
people with whom the owners associate, finances, waitress outfits, noise levels 
outside a club, parking and traffic congestion, and any other circumstances relevant 
to the “public interest” that “may adversely affect the health, safety and repose” of 
citizens. ABC Law § 64(6-a); SLA Rules, 9 N.Y.C.R.R. Pt 48; SLA Handbook 
Retail Licensees, p. 5. The SLA even has “the power to alter ... the industry’s 
structure ... the industry’s behavior, by prescribing and proscribing specific 
dimensions of business conduct.” Moreland Commission on the ABC Law . No. 4, 
p. 6, which logically includes admission policies. 

Clearly the SLA doesn’t just grant licenses or subject to regulation the 
serving of alcohol in the Nightclubs, rather it prescribes and proscribes the limits 
and conditions for what takes place within and without the Nightclubs and the 
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circumstances surrounding their business operations. Without State approval, the 
Nightclubs could not sell alcohol, and, as the Amended Complaint at || 15, 50, 
App. 16, 21, alleges, without alcohol the Nightclubs would fail economically. 6 So 
in order to survive and make their owners money, the Nightclubs voluntarily join 
New York’s pervasive regulatory scheme that dominates the on-premise 
consumption of alcohol. “Liquor licensing laws are only incidentally revenue 
measures; they are primarily pervasive regulatory schemes under which the State 
dictates and continually supervises virtually every detail of the operation of the 
licensee’s business. Very few, if any, other licensed businesses experience such 
complete state involvement.” Moose Lodge , 407 U.S. 163, 184-85 (Brennan, J. 
dissenting). 

The Opinion at pp. 8, 10, App. 69, 71, relies, in part, on the majority opinion 
in Moose Lodge to find that the SLA’s control over the Nightclubs is insufficient 
to impact the discrimination against men during admission. Moose Lodge , 
however, was not about a public accommodation as the Nightclubs are in this case. 
It is no surprise, therefore, that Moose Lodge did not find state action, and that its 
majority opinion is not applicable to this case, since the very purpose of a private 
club liquor license is to allow individuals to associate with whom they wish as 

6 The Opinion at p. 6, App. 67, made a finding of fact that this allegation was speculative, but on 
a Rule 12(b)(6) motion, the allegations are assumed true. Beside, if the provision of alcohol was 
not crucial to the economic success of the Nightclubs, then they would not pay the hefty fees to 
the State and put up with bureaucrats telling them how to run their businesses. 
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though they were in their own home. The proverbial right of a homeowner to 
discriminate in choosing whom he shall invite to dinner has nothing to do with the 
Nightclubs’ discrimination. McSorleys II , 317 F. Supp. at 604, see Shelley v. 
Kraemer, 334 U.S. 1, 13, 68 S.Ct. 836, 92 L.Ed. 1161 (1948). Public 
accommodations for which a state is responsible and over which it exercises 
pervasive control are not permitted to treat different groups differently—they are 
required to treat all their customers similarly. 

3. Entwinement, Joint Activity and Encouragement 

The Nightclubs discriminatory admission policies are fairly attributable to 
the State because the SLA exercises pervasive control over the Nightclubs, which 
reaches from the handing over of an alcoholic drink, through the premises to the 
door, and outside onto the sidewalks and streets by the Nightclubs. The SLA also 
provides the Nightclubs significant aid. 

The SLA’s exercise of power reaches the Nightclubs’ admission policies. 
SLA Rule § 48.3 requires the Nightclubs to abide by state regulations, such as 
N.Y. Civ. Rights Law § 40-c(2): “No person shall, because of... sex ... be subject 
to any discrimination ...,” and N.Y. Exec. Law § 296(2)(a) that makes it unlawful 
for public accommodations to deny advantages or privileges based on sex. Both of 
these statutes would likely prohibit discriminatory admission policies. ABC § 

65(4) forbids discrimination on the basis of color, religion, or creed. ABC Law § 2 
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requires the SLA to promote the “public convenience and advantage”—“a broad 
administrative standard that confers considerable latitude on the” SLA, Moreland 
Commission on the ABC Law , Study Paper No. 4, p. 5. Discrimination against 
either sex is not a public convenience or advantage and falls within the pervasive 
power of the SLA. McSorleys II, 317 F. Supp. 593, 601. Since different treatment 
amounts to discrimination, Reed v. Reed , 404 U.S. 71, 75-77, 92 S.Ct. 251, 30 L. 
Ed.2d 225 (1971), admission practices treating males and females differently are 
discriminatory, and all such practices by the defendants are within the SLA’s 
power to stop. 

Other controls over admission policies are ABC Law § 65-b(l)(c) and 
(2)(b), which require each Nightclub to examine a customer’s identification as a 
precondition for admission to where the sale of alcohol is restricted to persons 21 
or older, as with the Nightclubs. SLA Rule § 48.2 holds the Nightclubs 
responsible for conduct on their premises, including the admission of minors. And 
the SLA has the power to impose further restrictions, including on admissions, as 
would in its judgment best serve the public interest. SLA Rule § 48.5. 

(a) Entwinement 
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The entwinement analysis focuses on the number and types of contacts 
between the government and the ostensibly private wrongdoer’s practices that 

t H 

allegedly violate the U.S. Constitution. 

A nominally private entity may be a state actor when it is entwined with 
government policies or when the government is entwined in its management, 
workings, or control. Brentwood Acad., 531 U.S. 288, 296. The line between 
private and state action is drawn, in part, to avoid the imposition of responsibility 
on a state for conduct it could not control. Id at 295 (citing Nat. Col. Athletic 
Ass’n v. Tarkanian , 488 U.S. 179, 191,109 S.Ct. 454, 102 L.Ed.2d 469 (1988)). 
The SLA, as shown supra, has plenty of control over the Nightclubs. 

When the deprivation of constitutional rights occur in the pervasive control 
settings of alcohol retailing for on-premise consumption, and the Nightclubs 
engage in discriminatory practices in order to maximize their State franchise 
value 8 , the State has a role, and is obligated to prevent discrimination in violation 


7 The Opinion at p. 8 relied in part on Hadges v. Yonkers Racing Corn. , 918 F.2d 1079, 1083 (2d 
Cir. 1990), to find no close nexus or entwinement of the Nightclubs with the State. Hadges deals 
with a jockey denied permission to race. It does not involve the higher level of scrutiny given 
sex discrimination cases. When the level of scrutiny is high, the requirement of state action may 
be mitigated. See Coleman v. Wagner College , 429 F.2d 1120, 1127 (2d Cir. 1970)(Friendly, J 
concur). Yet the Opinion found Hadges more on point than McSorleys I & II that deal with on¬ 
premise retailers of alcohol and sex discrimination. Racetracks are not controlled by the SLA. 
Further, horse racing is not a State franchise, Madden v. Queens County Jockey Club, Inc. , 296 
N.Y. 249, 254-55, 72 N.E.2d 697 (1947), as is the on-premise sale and consumption of alcohol. 

g 

1 In New York, a franchise is a special privilege, conferred by the State on an individual, which 
does not belong to the individual as a matter of common right. Madden v. Queens County 
Jockey Club, Inc. , 296 N.Y. 249, 255, 72 N.E.2d 697 (1947). A franchise creates a privilege 
where none existed before primarily to promote the public welfare. IT There was no inherent 
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of N.Y. Civ. Rights § 40-c and N.Y. Exec. § 296(2)(a). The SLA’s broad authority 


to revoke or deny renewal of a franchise for reasons deemed by it to serve the 
“public convenience and advantage” includes the prevention of unjustified 
discrimination in the exercise of the privilege granted the Nightclubs. 

The scope of New York’s regime is comprehensive because the State, if it so 
chose, could expropriate the Nightclubs activities unto itself. None of the 
governmental authority over nursing homes in Blum v. Yaretsky , 457 U.S. 991, 

102 S.Ct. 2777, 73 L.Ed.2d 534 (1982), or over utilities in Jackson v. Metro. Ed., 
419 U.S. 345, could prevent the discriminatory practices in those cases, but that’s 
not the situation here. New York State so completely controls the Nightclubs as to 
convert their discrimination into state action. Where a private entity operates its 
service under the pervasive supervision of the government, its “authority derives in 
part from the Government’s thumb on the scales, and the exercise of that power by 
private persons becomes closely akin, in some respects, to its exercise by 
Government itself.” Public Utilities Commission of D.C. v. Poliak , 343 U.S. 451, 
462 n. 8, 72 S.Ct. 813, 96 L.Ed. 1068 (1952)(private entity remained subject to the 
Fifth Amendment because of the surveillance which federal agencies had over its 
affairs)(citation omitted). 


right in New York State under the common law to engage in the sale of intoxicating beverages, 
McSorleys II, 317 F. Supp. 593, 599. 
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“The state license enables the [Nightclubs] to engage in discriminatory 
conduct in the exercise of [their] franchise rights. To put it another way, without 
the state license to serve [alcohol], defendant[s] here could never have 
discriminated .... The license ... becomes a license to discriminate.” McSorleys II, 
317 F. Supp. at 598. The Nightclubs’ abilities to economically survive and prosper 
depends on New York State’s police power permitting them to retail alcoholic 
beverages for consumption on their premises. (Amended Complaint 115, App. 

16). Without the privilege to retail alcohol, the Nightclubs would not be in a 
position to discriminate against men because without alcohol, virtually no one 
would frequent their establishments. The defendants would soon be out of 
business. (Amended Complaint | 50, App. 21). 

Constitutional standards are invoked “when it can be said that the State is 
responsible for the specific conduct of which the plaintiff complains,” Blum , 457 
U.S. 991, 1004 (emphasis added). The Second Circuit has cautioned that 
according to Brentwood the concept of responsibility is not to be read narrowly in 
the context of the state action inquiry. Horvath , 362 F.3d 147, 154. Since the 21 st 
Amendment gave New York the “responsibility of handling its liquor problems,” 
Report of the N.Y. SLA , p. 5, by not exercising that responsibility through its 
comprehensive authority to put an end to the defendants’ discriminatory practices, 
the SLA is responsible for the continuing rights violations. See McSorleys II, 317 
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F. Supp. 593, 599 (“the state has continued annually to renew defendant’s license 
over the years despite its open discrimination against women, without making any 
effort in the exercise of the broad authority granted it, to remedy the discrimination 
or revoke the license which defendant must have in order to practice it.”). Here, 
the State “by its inaction ... has not only made itself a party” to the discrimination, 
but has “elected to place its power, property and prestige behind the admitted 
discrimination.” Burton v. Wilmington Parking Authority , 365 U.S. 715, 725, 81 
S.Ct. 856, 6L.Ed.2d 45 (1961). 

In reality, the Nightclubs would not be recognizable entities without the 
State, see Brentwood Acad, at 300, and are acting as the instrumentality of the 
State. Since the State could not constitutionally discriminate on admission, neither 
can the defendants. 

(b) Joint Activity 

When the State has so far insinuated itself into a position of interdependence 
with a private entity, it must be recognized as a joint participant in the challenged 
activity. 9 Burton , 365 U.S. 715, 725 (restaurant in public building discriminated 
on basis of color). Interdependence is found when the state provides benefits to 
private entities as with the lease to government property in Burton and the lending 

9 The Opinion at pp. 9-10 states joint participation must be in a service that the State would 
provide if the private Nightclubs did not. “Should all options consistent with a private system 
[of alcohol vendors] be rejected, a full-fledged state monopoly would remain as a final solution.” 
Moreland Commission on the ABC Law . Study Paper No. 4, p. 39. 
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of textbooks to private schools in Norwood v. Harrison , 413 U.S. 455, 93 S.Ct. 
2804, 37 L.Ed.2d 723 (1973)(private schools discriminated based on color). 10 

The Nightclubs, as the restaurant in Burton and the schools in Norwood , do 
not receive any direct financial aid from the State. The Nightclubs do not lease 
their premises from the government, as the restaurant in Burton did, but the State 
approves or disapproves their locations, the buildings, the buildings’ history and 
the landlords. Further, the Nightclubs do, in effect, lease property from the SLA in 
the form of a franchise for alcohol sales and consumption. The SLA also provides 
an economic benefit as real as textbooks by restricting competition through 
limiting the number of nightclubs and controlling their locations. ABC Law §§ 2, 
17(2); Moreland Commission on the ABC Law , Study Paper No. 4, pp. 4, 5. 

Restrictions on entry into the market confers on the Nightclubs a significant 
state-derived benefit that also approximates the state support provided by the lease 
involved in Burton . Burton , 365 U.S. at 724; McSorleys II, 317 F. Supp. at 602. 
The State’s control over entry give the Nightclubs an extremely valuable franchise. 
The alcohol industry in New York has the highest degree of economic protection, 


10 In both these cases, the government knew or should have known the private entities engaged in 
intentional discrimination, so the motives of the private parties were attributed to the 
government. So too the SLA knows or should know of the Nightclubs intentional 
discrimination. “[T]hose who engage in the sale of intoxicants do so with the knowledge that 
their business conduct will be subject to constant scrutiny. ...” 17 Cameron St. Restaurant 
Corp. v. New York State Liquor Authority, 48 N.Y.2d 509, 512, 423 N.Y.S.2d 876 
(1979)(emphasis added). When government deliberately fails to eliminate discrimination, then 
judicial protection should be extended more broadly. 
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which provides its participants with substantial windfalls on their “franchise 
values.” Moreland Commission on the ABC Law , Report and Recommendations, 
p. 27, January 3, 1964. The stringent government supervision and protection of 
New York’s alcohol industry arbitrarily creates and maintains high franchise 
values. Moreland Commission on the ABC Law, Study Paper No. 4, p. 14. 

“Franchise value equals the present discounted value of future income 
expected to be earned by licensees and which is attributable to possession of a 
license.” Id at p. 16. The fewer number of licensees in the market, the greater 
will be the expected earnings. Id In unregulated industries with low entry 
barriers, the increase in income, population, or demand will cause new firms to 
enter, but not so with the alcohol industry, id at p. 21, because State power 
protects the franchise value of licensees, such as the Nightclubs. Without their 
franchises from the SLA, next to no one would attend the Nightclubs on Ladies 
Nights or any other nights. (Amended Complaint 15, 50, App. 16, 21). 

There is a tendency by the SLA to protect the economic interests of already 
licensed premises, such as the Nightclubs, by renewing their licenses while 
denying applications of new entrants in the general area when establishments have 
made large investments and local population and usage has not increased. Cf e.g. 
William H. Van Vlcck, Inc, v. Klein . 50 Misc. 2d 622, 271 N.Y.S.2d 64, 67, 69 
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(Sup. Ct. 1966). In effect, the State is providing the Nightclubs an indirect subsidy 
of immense economic value. 11 

In Burton, the government could have affirmatively required the restaurant 
to abide by the 14 th Amendment as a consequence of the restaurant’s involvement 
with a government facility. Burton , 365 U.S. 715 at 725. The SLA also has the 
power under State law and its Rules to put a stop to the defendants’ practices. In 
fact, no state may effectively abdicate its responsibilities by either ignoring them or 
by merely failing to discharge them whatever the motive may be. Burton , 365 U.S. 
715 at 725. “It is of no consolation to an individual denied the equal protection of 
the laws that it was done in good faith.” Id. 

The State also benefits from Ladies’ Nights discrimination through its 
interest of a proprietary nature in the Nightclubs. One definition of “proprietary” 
is possessing dominion over a thing. Black’s Law Dictionary , 5 th ed. The State 
can revoke, cancel or suspend the Nightclubs’ privilege to sell alcohol, which is the 
very lifeblood of their business. 12 (Amended Complaint 115, App. 16). But as 
long as the State assents to the Nightclubs’ operations and their discriminations, 


11 The Nightclubs sell mix dri nk s at around $12 each, but the actual cost of such dri nk s are 
around $1. Thanks to the SLA, the defendants have a privilege to mint julep money. Regardless 
of whether the Nightclubs have a right to act free of constitutional restraints, it is clear that the 
State, through the SLA, has no authority to provide valuable privileges to those who infringe the 
exercise of constitutional rights. See, Norwood v. Harrison , 413 U.S. 455, 466. 

12 The State must approve any transfers of ownership, change in principals, and financing. ABC 
Law §§ 99-d(2)(3). 
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the State benefits from Ladies’ Nights discrimination, which does not substantially 
serve an important State interest. 

Ladies’ Nights make the Nightclubs money by increasing the number of 
customers; otherwise, the clubs would not hold them. By attracting more 
customers on Ladies’ Nights, the Nightclubs sell more alcohol, which means they 
have to buy more. The State levies excise taxes on those purchases, so the 
Nightclubs end up paying more alcohol taxes because of Ladies’ Nights. 13 The 
taxes are commingled with SLA license fees and fines into a common fund held by 
the State Comptroller. ABC § 125. The fund from alcohol taxes and license fees 
are distributed to municipalities. 1936 Op. Atty. Gen. 188. Where a private 
party’s profits would suffer without discrimination and so too would a state’s 
financial position, it supports the conclusion that a state should be charge with the 
discriminatory actions. Rendell-Baker v. Kohn . 457 U.S. 830, 843, 102 S.Ct. 

2764, 73 L.Ed.2d 418 (1982). 

In the present case “as in [Burton], ‘the State has so far insinuated itself into 

a position of interdependence ... that it must be recognized as a joint participant in 

the challenged activity, which, on that account, cannot be considered to have been 

so purely private as to fall without the scope of the Fourteenth Amendment.’” 

13 The Opinion at p. 9 relies on Hadges v. Yonkers Racing Corn. , 918 F.2d 1079, 1082 (2d Cir. 
1990) for finding the Nightclubs’ license fees do not benefit the State and so no state action. The 
Opinion, however, did not address the alcohol tax benefits. In Hadges the racetrack’s tax credit 
had no connection whatsoever with not hiring a jockey—the discrimination charged. Here, 
Ladies’ Nights discrimination actually directly increases tax revenues to the State. 
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Coleman v. Wagner College , 429 F.2d 1120, 1127 (Friendly, J. 
concurring)(quoting Burton , 365 U.S. at 725). The Nightclubs operate as willful 
participants with the SLA in controlling not just the sale and consumption of 
alcohol but the attendant circumstances in order to fulfill the State’s responsibility 
to promote temperance in consumption and respect for and obedience to the law. 
ABC Law § 2. The Nightclubs are doing the State’s work under the State’s control 
and supervision, and both are benefitting. 

(c) Encouragement 

Where the state engages in conduct having the effect of encouraging, 
tolerating or acquiescing in the discrimination, the 14 th Amendment may be 
invoked. See Reitman v. Mulkev , 387 U.S. 369, 375, 87 S.Ct. 1627, 18 L.Ed.2d 
830 (1967). The state does not have to expressly or specifically authorize, 
command or support the discriminatory conduct. McSorleys II , 317 F. Supp. at 
596. “Where the state has become sufficiently involved, its inaction, acquiescence 
or continuation of its involvement under circumstances where it could withdraw, 
may be sufficient.” Id. (citing Burton , 365 U.S. at 725). 

The State does not have to coerce or even encourage the discriminatory 
practice if “the relevant facts show pervasive entwinement to the point of largely 
overlapping identity” between the State and the entity alleged to be a state actor. 
Florvath , 362 F.3d at 154 (quoting Brentwood , 531 U.S. at 303). As argued supra 
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in (a), the State and the Nightclubs are pervasively entwined. 

The Opinion at p. 8 finds no State encouragement by ignoring the 
requirement in Burton , 365 U.S. at 722, “to sift through and weigh the facts” for 
any state action determination because the issue does not “lend itself to formulaic 
applications.” The Opinion relies on two factually inapposite cases in which the 
government only performed “routine oversight functions” of the private entities; 
therefore, the government was not pervasively entwined, so state action required 
the government to actually order the discriminatory practices, which the states did 
not. 

In Tancredi v. Metropolitan Life Ins. Co. , 316 F.3d 308, 313 (2d Cir. 2003), 
the state permitted an insurance company to change its legal entity from a mutual 
membership to a domestic stock corporation. The deprivation alleged was that the 
change resulted in the taking of the members’ property. The Second Circuit found 
no state action because the state was not “entwined in MetLife’s management” and 
had not ordered the change. Id. at 313. 

In Am. Mfrs. Mut. ins. Co. v. Sullivan . 526 U.S. 40, 119 S.Ct. 977, 143 
L.Ed.2d 130 (1999), Pennsylvania’s workers compensation program allowed 
private insurers to withhold medical payments pending a review by a private 
agency of whether the medical care was necessary. The plaintiffs alleged that the 
insurers’ withholding constituted a taking. The Supreme Court found there was no 
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close nexus between the state and private insurers and the state had not ordered the 
withholding. Id at 52. The government involvement in these two cases does not 
come near the SLA’s involvement with the Nightclubs. 

The government did not order the private restaurant in Burton to 
discriminate against blacks, but it had placed the restaurant in a position in which 
citizens could reasonably view the restaurant’s acts as authorized by the 
government. The SLA’s extensive involvement with the Nightclubs, continuing 
oversight of their operations, and repeated renewal of their licenses, puts its mark 
of imprimatur on discrimination during Ladies Nights and thereby actually 
encourages it and, in effect, authorizes it. See McSorleys II, 317 F. Supp. 593, 

599, 603. 

Also in Burton , the government failed to exercise its responsibilities to 
prevent discrimination and thereby acquiesced in it. “[N]o State may effectively 
abdicate its responsibilities by either ignoring them or by merely failing to 
discharge them whatever the motive may be.” Burton , 365 U.S. at 725. The SLA, 
by standing on the sidelines and doing nothing to prevent the Nightclubs from 
violating the N.Y. State Civil Rights and Human Rights Laws, is acting in a non¬ 
neutral fashion that encourages discrimination just as some policemen in the deep- 
south stood by and watched the Ku Klux Khan beat civil rights workers. The SLA 
most assuredly knows of the preferential treatment females receive on Ladies’ 
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Nights, but has made no effort through the exercise of the broad authority granted 
it to remedy the discrimination, levy fines, or suspend, revoke, or deny renewal of 
the licenses that the defendants must have in order to practice their discrimination. 
The State has not only abdicated its responsibility, but in repeatedly renewing 
licenses, affirmatively approves the discriminatory practices of the defendants. 
This directly contravenes the SLA’s duty to assure the defendants conform to all 
applicable government regulations, 9 N.Y.C.R.R. § 48.3, which the SLA has the 
power to enforce. 

In effect, the SLA established a de facto standard, Am. Mfrs. Mut. Ins. Co. 
v. Sullivan , 526 U.S. 40, 52, 14 that for practical purposes obviates New York’s 
laws against sex discrimination by the Nightclubs when such discrimination in 
admissions violate the civil rights of men. As a result, the SLA provides not just 
its stamp of approval for the discrimination, but an impetus for continuation of the 
practice, which financially benefits both the State and the Nightclubs. 

Official encouragement can also result from a practice followed as a matter 

of course to an extent that it has the force of law. For example, the accepted 

custom of government officials in the Deep South during the 1950s and 60s to 

discriminate against blacks encouraged similar activities by private actors. Cf. 

14 The Supreme Court in American ruled that the alleged discriminatory practices, like the ones 
in Blum , “turn[ed] on . . . judgments made by private parties” without “standards . . . established 
by the State,” Blum v. Yaretsky, 457 U.S. 991, 1008, and without state standards, there was no 
state action. 
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Lombard v. Louisiana , 373 U.S. 267, 83 S.Ct. 1122, 10 L.Ed.2d 338 (1963). 

Today, after 40 years of lobbying and intimidation, the special interest group called 
“Feminism” has succeeded in creating a customary practice in governmental 
institutions at the federal, state and local levels in which the invidious 
discrimination of men is the accepted and preferred mode of behavior. That 
customary practice has resulted in the Nightclubs charging males more for 
admission than females while the SLA stands idly by. If there is any question as to 
the reality of this customary practice, just switch the sexes. Would the SLA and 
the courts permit Nightclubs to charge females more for admission than males? 

The vast majority of customers to the Nightclubs are 20 to 30 years old. 
Females in their twenties and working in New York City make 117% that of their 
male counterparts. Sam Roberts, Women Earning More , N.Y. Times, Aug. 3, 

2007. It seems fairer to charge more of those who make more than of those who 
make less, but that is not what is happening. 

CONCLUSION 

The lower court’s Opinion in effect brings back the political versus social 
rights theory of the 18 th century. In the Civil Rights Cases , 109 U.S. 3, 3 S.Ct. 18, 
27 F.Ed. 835 (1883) and Plessv v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 
256 (1896), the U.S. Supreme Court justified discrimination against people of 
darker skin complexion on the theory that the Constitution only guarantees 


30 



political or civic equality, which is the purview of government, but not equality in 
social rights, the area of private action and choices. The lower court’s Opinion 
parallels this bankrupt theory in the realm of sexual distinctions rather than color. 
Today, males can be charged any price to enter the social mingling of a nightclub 
while females walk in for free because nightclubs, even though they are 
pervasively regulated by a state liquor authority, can constitutionally choose to 
charge males more than females. Nightclubs would not dare charge females more 
because of the social climate in modem day America. So nightclubs, and any other 
public accommodation, can now constitutionally ban males by charging them a 
steep enough price so that none other than what’s left of the Wall Street Moguls 
could afford to attend. 

The Civil Rights and Plessy decisions provided the legal basis for 70 years 
of ignorance and prejudice that institutionalized itself in every area of society 
where people interacted with each other. The lower court’s Opinion has laid the 
same foundation for discriminating against males in every area of society that is 
not directly under the control of government or in which state law does not 
explicitly prohibit discrimination. 15 

Ironically, it was the failure of state laws to provide equal protection to their 
citizens following the Civil War that resulted in the passage of the Ku Klux Klan 

15 Only 28 states have some constitutional or statutory provisions against sex discrimination. 90 
A.L.R.3d 158, §1; 14 C.J.S. Civil Rights, § 41. 


31 



Act of 1871, 42 U.S.C. § 1983. The lower court’s narrow reading of the 1871 Act 


once again effectively leaves to the states the responsibility of protecting their 
citizens from discrimination. The lower court has opened the door for states, if 
they so choose, to stand idly by while nominally private persons deprive the rights 
and privileges of others—this time men. 

Plaintiff-Appellant Den Hollander requests the dismissal be vacated. 


Dated: March 13, 2009 


/S/ 


Roy Den Hollander, Esq. 
Attorney and representative of 
putative plaintiff-appellant class 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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ADDENDUM OF CONSTITUIONAL PROVISIONS, STATUTES, RULES 

AND REGULATIONS 

14 ~ Amendment to the U.S. Constitution, Section 1 

All persons bom or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

42 U.S.C. § 1983. Civil action for the deprivation of rights 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except that in any action brought 
against a judicial officer for an act or omission taken in such officer's judicial 
capacity, injunctive relief shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District of Columbia shall be 
considered to be a statute of the District of Columbia. 
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N.Y. Civ. Rights Law $ 40-c(2) 


No person shall, because of race, creed, color, national origin, sex, marital status, 
sexual orientation or disability, as such term is defined in § 292 of the executive 
law, be subjected to any discrimination in his or her civil rights, or to any 
harassment, as defined in § 240.25 of the penal law, in the exercise thereof, by any 
other person or by any firm, corporation or institution, or by the state or any 
agency or subdivision of the state. 

N.Y. Exec. Law § 296(2)(a) 


It shall be an unlawful discriminatory practice for any person, being the owner, 
lessee, proprietor, manager, superintendent, agent or employee of any place of 
public accommodation, resort or amusement, because of the race, creed, color, 
national origin, sexual orientation, military status, sex, or disability or marital 
status of any person, directly or indirectly, to refuse, withhold from or deny to such 
person any of the accommodations, advantages, facilities or privileges thereof, 
including the extension of credit, or, directly or indirectly, to publish, circulate, 
issue, display, post or mail any written or printed communication, notice or 
advertisement, to the effect that any of the accommodations, advantages, facilities 
and privileges of any such place shall be refused, withheld from or denied to any 
person on account of race, creed, color, national origin, sexual orientation, military 
status, sex, or disability or marital status, or that the patronage or custom thereat of 
any person of or purporting to be of any particular race, creed, color, national 
origin, sexual orientation, military status, sex or marital status, or having a 
disability is unwelcome, objectionable or not acceptable, desired or solicited. 

ABC Law § 2 


It is hereby declared as the policy of the state that it is necessary to regulate and 
control the manufacture, sale and distribution within the state of alcoholic 
beverages for the purpose of fostering and promoting temperance in their 
consumption and respect for and obedience to law. It is hereby declared that such 
policy will best be carried out by empowering the liquor authority of the state to 
determine whether public convenience and advantage will be promoted by the 
issuance of licenses to traffic in alcoholic beverages, the increase or decrease in the 
number thereof and the location of premises licensed thereby, subject only to the 
right of judicial review hereinafter provided for. It is the purpose of this chapter to 
carry out that policy in the public interest. The restrictions, regulations and 
provisions contained in this chapter are enacted by the legislature for the 
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protection, health, welfare and safety of the people of the state. 
ABC Law § 3(9) 


“Club” shall mean an organization of persons incorporated pursuant to the 
provisions of the not-for-profit corporation law or the benevolent orders law, 
which is the owner, lessee or occupant of a building used exclusively for club 
purposes, and which does not traffic in alcoholic beverages for profit and is 
operated solely for a recreational, social, patriotic, political, benevolent or athletic 
purpose but not for pecuniary gain; except that where such club is located in an 
office or business building, or state armory, it may be licensed as such provided it 
otherwise qualifies as a “club” within the meaning of this subdivision. 

ABC Law $ 17(2) 


To limit in its discretion the number of licenses of each class to be issued within 
the state or any political subdivision thereof, and in connection therewith to 
prohibit the acceptance of applications for such class or classes of licenses which 
have been so limited. 

ABC Law $ 64(6-a) 


6-a. The authority may consider any or all of the following in determining whether 
public convenience and advantage and the public interest will be promoted by the 
granting of licenses and permits for the sale of alcoholic beverages at a particular 
unlicensed location: 

(a) The number, classes and character of licenses in proximity to the location and 
in the particular municipality or subdivision thereof. 

(b) Evidence that all necessary licenses and permits have been obtained from the 
state and all other governing bodies. 

(c) Effect of the grant of the license on vehicular traffic and parking in proximity to 
the location. 

(d) The existing noise level at the location and any increase in noise level that 
would be generated by the proposed premises. 

(e) The history of liquor violations and reported criminal activity at the proposed 
premises. 
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(f) Any other factors specified by law or regulation that are relevant to determine 
the public convenience and advantage and public interest of the community. 

ABC Law $ 65(4) 


[S]ale or delivery shall not be refused, withheld from or denied to any person on 
account of race, creed, color or national origin. 

ABC Law $ 65-b(l)(c) 


“Transaction scan” means the process involving a device capable of deciphering 
any electronically readable format by which a licensee, or agent or employee of a 
licensee under this chapter reviews a driver's license or non-driver identification 
card presented as a precondition for the purchase of an alcoholic beverage as 
required by subdivision two of this section or as a precondition for admission to an 
establishment licensed for the on-premises sale of alcoholic beverages where 
admission is restricted to persons twenty-one years or older. 

ABC Law $ 65-b(2)(b) 

No licensee, or agent or employee of such licensee shall accept as written evidence 
of age by any such person for the purchase of any alcoholic beverage, any 
documentation other than: (i) a valid driver's license or non-driver identification 
card issued by the commissioner of motor vehicles, the federal government, any 
United States territory, commonwealth or possession, the District of Columbia, a 
state government within the United States or a provincial government of the 
dominion of Canada, or (ii) a valid passport issued by the United States 
government or any other country, or (iii) an identification card issued by the armed 
forces of the United States. Upon the presentation of such driver's license or non¬ 
driver identification card issued by a governmental entity, such licensee or agent or 
employee thereof may perform a transaction scan as a precondition to the sale 
of any alcoholic beverage. Nothing in this section shall prohibit a licensee or 
agent or employee from performing such a transaction scan on any of the other 
documents listed in this subdivision if such documents include a bar code or 
magnetic strip that that may be scanned by a device capable of deciphering any 
electronically readable format. (Emphasis added). 


ABC Law $ 99-d(2)(3) 
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2. Before any change in the members of a limited liability company or the transfer 
or assignment of a membership interest in a limited liability company or any 
corporate change in stockholders, stockholdings, alcoholic beverage officers, 
officers or directors, except officers and directors of a premises licensed as a club 
or a luncheon club under this chapter can be effectuated for the purposes of this 
chapter, there shall be filed with the liquor authority an application for permission 
to make such change and there shall be paid to the liquor authority in advance upon 
filing of the application a fee of one hundred twenty-eight dollars where the license 
fee is five hundred dollars or more and thirteen dollars in all other instances 
including changes relating solely to officers and directors of corporations and the 
alcoholic beverage officer of a club or luncheon club. 

The foregoing provisions of this section shall not be applicable where there are ten 
or more stockholders and such change involves less than ten per centum of the 
stock of the corporation and the stock holdings of any stockholder are not 
increased thereby to ten per centum or more of the stock. 

Where the same corporation operates two or more premises separately licensed 
under this chapter a separate corporate change shall be filed for each such licensed 
premises, except as otherwise provided for by rule of the liquor authority. The 
corporate change fee provided for herein shall not be applicable to more than one 
license held by the same corporation. 

3. Before any removal of a license to any premises other than the licensed premises 
or to any other part of the building containing the licensed premises, the licensee 
shall make an application to the liquor authority for permission to effect such 
removal and shall pay to the liquor authority in advance upon filing of the 
application a fee of one hundred ninety-two dollars where the base license fee is 
five hundred dollars or more and thirty-two dollars in all other instances. 

ABC Law $ 125 


The moneys received for license fees provided for in this chapter shall be turned 
over by the liquor authority to the state comptroller. It shall be placed by the state 
comptroller in the fund derived from the proceeds of the taxes on liquor, wine and 
beer provided for in article eighteen of the tax law and become a part thereof and 
be subject to all of the provisions of law relating to such fund. 


SLA Rules. 9 N.Y.C.R.R. Pt 48 
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Section 48.2. Conduct of licensed premises 

The proper conduct of on-premises licensed establishments is essential to the 
public interest. Failure of a licensee to exercise adequate supervision over the 
conduct of such an establishment poses a substantial risk not only to the objectives 
of alcoholic beverage control but imperils the health, welfare and safety of the 
people of this State. It shall be the obligation of each person licensed pursuant to 
this Part to insure that a high degree of supervision is exercised over the conduct of 
the licensed establishment at all times in order to safeguard against abuses of the 
license privilege and violations of law. Each such licensee will be held strictly 
accountable for all violations that occur in the licensed premises and are committed 
by or suffered and permitted by any manager, agent or employee of such licensee. 
Persons licensed hereunder shall also have a particular responsibility to conform 
with those provisions of section 260.20 of the Penal Law and sections 398-c 
and399-d of the General Business Law which relate to the admission of minors to 
premises wherein alcoholic beverages are sold. 

Section 48.3. Conformance with local and other regulations 

The Authority expects all on-premises licensees, regardless of type of premises, to 
conform with all applicable building codes, fire, health, safety and governmental 
regulations. 

Section 48.4. Physical standards 

(a) No on-premises licenses shall be issued except where the premises comply 
with all statutory requirements. In addition, each such premises, when situated on 
or about the street level, shall have one or more windows which shall be so 
constructed as to afford clear visibility from the exterior and throughout the 
interior of said premises. 

(b) No on-premises licenses shall be issued to premises described in subdivisions 
(b), (d), (e) and (f) of section 48.1 of this Part unless a particular location or 
locations shall be designated for the sale and service of alcoholic beverages 
which, if approved by the Authority, shall be deemed the licensed premises. 
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(1) Each such premises shall be under the exclusive dominion and control of 
the licensee and the sale and service of alcoholic beverages and the 
consumption of liquor and wine shall be confined thereto. 

(2) In premises described in subdivisions (d), (e) and (f) of section 48.1 of this 
Part, the licensed premises shall be enclosed by a permanent wall or partition 
at least eight feet high. 

(c) On-premises licenses may be issued to premises described in subdivision (c) 
of section 48.1 of this Part with due regard for the functional and traditional 
layouts of such premises. Any stand-up bar shall be in an area where seating at 
tables is provided for patrons and where such premises is in a bowling 
establishment, such area shall be enclosed by permanent walls or partitions at 
least eight feet high. 

(d) General physical standards. The following standards shall be applicable to all 
on-premises licenses: 

(1) Each premises licensed hereunder shall have seating for patrons at tables, 
except that the Authority, in its discretion, may permit a bar in any premises 
described in subdivision (b) of section 48.1 of this Part without requiring 
seating at tables. 

(2) Each premises licensed hereunder shall provide separate sanitary facilities 
for both sexes. The provision of such facilities may be waived by the 
Authority provided there is a satisfactory showing that such facilities are in an 
area adjacent or proximate to the licensed premises and available to the patrons 
thereof. 

(3) Each premises licensed hereunder shall, at all times during the hours such 
premises is open for business, be illuminated by sufficient lighting such as will 
permit a person therein to read nine-point print of the kind generally used in 
the average newspaper. Nothing herein contained shall, however, be construed 
as prohibiting temporary dimming of lights during a period of regular 
entertainment or other special occasions and during any performance in any 
premises described in subdivision (b) of section 48.1 of this Part. 
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Section 48.5. Special restrictions 

The Authority may impose such further restrictions in particular instances as 
would in its judgment best serve the public interest. 

Section 48.6. Hours of sale 

(a) The hours of sale in on-premises licensed establishments shall be governed by 
the provisions of subdivision 5 of § 106 of the Alcoholic Beverage Control Law, 
except in those counties where pursuant to section 43, the local ABC board further 
restricts the hours of sale. In addition, the hours of sale in premises described in 
subdivisions (b), (c), (e) and (f) of section 48.1 of this Part shall be further 
restricted in that the sale of alcoholic beverages may not commence more than one 
hour before nor continue more than one hour after the commencement and ending, 
respectively, of the performance, sailing, event or other recreation or 
entertainment which is the principal business of said facility, except that in the 
instance of night clubs the sale of alcoholic beverages may commence at 4 p.m. 
and continue until the closing hour prescribed by law, unless further restricted by a 
local ABC board pursuant to subdivision 3 of § 43 of the Alcoholic Beverage 
Control Law.. 

(b) The further restrictions on hours of sale set forth in this section with respect to 
premises described in subdivisions (b), (c), (e) and (f) of section 48.1 of this Part, 
shall not, however, prohibit the sale of alcoholic beverages during the holding of 
any special function or event therein which is scheduled and advertised in advance 
provided such sale is not in violation of subdivision 5 of § 106 or the hours of sale 
prescribed by the local ABC board having jurisdiction. 

Section 48. 7. Personal qualifications 

In acting upon applications for on-premises licenses, the Authority shall, in 
addition to inquiring into all other requirements, carefully evaluate the character, 
fitness, experience, maturity and financial responsibility of each applicant in 
determining whether public convenience and advantage would be served by 
approval of the application. 

Section 48.8. Miscellaneous provisions 

(a) Each license issued hereunder shall be subject to the licensee continuing to 


40 



conform with all representations set forth in the application for license and the 
provisions of this Part and any amendment thereto applicable to the type of 
premises under which such license was applied for and issued. Such 
representations shall constitute continuing representations for the life of the license 
and all renewals thereof. Any change or deviation therefrom in any material 
respect, without the permission of the Authority, shall be cause for the institution 
of proceedings to revoke, cancel or suspend such license or refusal to renew the 
same. 

(b) Summer or winter on-premises licenses may, in the exercise of the Authority's 
discretion, be issued for each of the types of premises specified in section 48.1 of 
this Part. 

(c) Nothing contained in this Part shall be construed as authorizing any alterations 
to any on-premises establishments except an alteration made pursuant to Part 47 of 
this Subtitle. 

(d) A special on-premises licensee may grant to another person a written 
concession to prepare, serve and sell food in such licensed premises provided that 
the written approval of the State Liquor Authority is first obtained. The granting of 
such food concession without the approval of the Authority, or the failure to 
comply with the terms, representations and conditions upon which any such 
approval is granted, constitute cause for the suspension, cancellation, revocation, 
non-renewal or recall of the special on-premises license. 

SLA Handbook Retail Licensees, p. 5 

[A] liquor license is a privilege and under the ABC law licensees are obligated to 
properly supervise their premises. This responsibility extends to the licensee’s 
patrons concerning noise, fights, disorders, and/or other unlawful behavior both 
inside and outside the premises which may adversely affect the health, safety and 
repose of the inhabitants in the area of the licensed premises .... Disciplinary 
charges may be instituted against a licensee for suffering or permitting disorders on 
or about the licensed premises relating to the operation of the premises and its 
patrons. 
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COUNTERSTATEMENT OF ISSUES PRESENTED FOR REVIEW 


1) Did Judge Cedarbaum correctly dismiss Plaintiff-Appellant Roy Den 
Hollander’s (“Hollander”) Amended Complaint. 

2) Did Judge Cedarbaum correctly determine that Defendant-Appellee 

Lotus (“Lotus”), a private nightclub, was not a state actor under Section 1983. 
COUNTERSTATEMENT OF THE FACTS 
This litigation arises out of Hollander’s claim that holding Ladies Nights in 

nightclubs violates Section 1983 of Title 42 of the United States Code. Hollander 
alleges that these events discriminate against men. However, Hollander’s case 
suffers from a fatal flaw. He only can challenge this practice in federal court if he 
satisfies the “state actor” requirement of Title 42, United States Code, Section 1983. 
The defendant nightclubs, including Lotus, unquestionably are private entities that 
cannot be deemed state actors without at least a modicum of evidence to 
demonstrate the State of New York and Lotus are operating jointly in some fashion. 

According to the Amended Complaint, Defendants-Appellees operate nightclubs 
in New York and are licensed to sell alcohol on their premises. The Amended 
Complaint describes a number of provisions of the New York Alcoholic Beverage 
Control law that closely regulate the manufacturer, sale and distribution of alcoholic 
beverages in New York. The New York State Liquor Authority (“SLA”) issues 
licenses in accordance with and oversees the implementation of the ABC law. 
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Hollander alleges that Defendants-Appellees engage in state action by selling alcohol 
on their premises under that extensive regulatory system (A. 64). 

On various nights, Defendants-Appellees offer Ladies’ Night promotions, under 
which women receive free or discounted admission or cover charges and/or are allowed 
more time than men to take advantage of reduced cover charges. Hollander claims that 
this type of promotional offering is a form of “invidious discrimination against men.” 
Hollander was allegedly the victim of this form of discrimination on at least one 
occasion at each of the Defendants-Appellees night clubs in 2007. (A. 64-65). 

In a detailed thirteen page decision dated September 29, 2008, the Honorable 
Miriam Goldman Cedarbaum, United States District Judge for the Southern District of 
New York, granted the Defendants-Appellees’ motions to dismiss in their entirety. (A. 
63-74). 

This appeal followed. 

SUMMARY OF ARGUMENT 

The District Court’s Opinion (A. 63-74) correctly decided that state action did 
not reach the Defendants-Appellees nightclubs because admission does not involve the 
serving of alcohol. 

In properly dismissing the Section 1983 claims as against the Defendants- 
Appellees, the Court properly held that a plaintiff must show that the conduct 
complained of was committed by a person or entity acting under color of state law and 
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that the conduct deprived a person of rights, privileges or immunities secured by the 


Constitution. 


ARGUMENT 

I. THE STANDARD OF REVIEW 

The appropriate standard of review over a District Court’s dismissal of a claim 

under Rule 12(b)(6) is de novo. Vietnam Ass ’n for Victims of Agent Orange v. Dow 
Chemical Co., 517 F.3d 104, 115 (2d Cir. 2008). The allegations of the Complaint are 
to be taken as true, and the Court is to determine whether, under any theory, the 
allegations are sufficient to state a cause of action in accordance with the law. 
Vartanian v. Monsanto Co., 14 F.3d 697, 700 (2d Cir. 1994). 

A claim may be dismissed on motion of a party where the claims fail to state a 
valid cause of action. Fed. R. Civ. P. 12(b)(6). Such a motion should be granted “it is 
clear that no relief could be granted under any set of facts that could be proved 
consistent with the allegations.” H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 
249-50 (1989)(intemal quotation marks and citation omitted). Although on a motion to 
dismiss, the well-pleaded allegations in the Complaint are to be taken as true. Grandon 
v. Merrill Lynch & Co., 147 F.3d 184, 188 (2d Cir. 1998), a plaintiff must provide 
concrete facts to establish each and every element of her claim in order to justify 
dragging a defendant past the pleading threshold. DM Research, Inc. v. College of 
Amer. Pathologists , 170 F.3d 53, 55 (1 st Cir. 1999)(citations omitted). 
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II. THE DISTRICT COURT PROPERLY DISMISSED HOLLANDER’S 

SECTION 1983 CLAIMS 

Hollander purported to bring a class action pursuant to 42 U.S.C. § 1983. The 
gravamen of his complaint is that Defendants-Appellees have a “practice and 
policy.. .that charges men more for admission that females or makes a man’s admission 
more timely or economically burdensome than for females.” This practice and policy 
commonly is referred to as “Ladies Nights.” Hollander claims Ladies Nights violate 
the equal protection clause of the Fourteenth Amendment of the United States 
Constitution. 

The principle allegation in the Complaint appears in Paragraph 4: 

The defendants are nightclubs located in New York City, opened to the public, 
serve alcoholic and non-alcoholic beverages, their operations are entwined with the 
New Y ork State Division of Alcoholic and Beverage Control and the New Y ork City 
Consumer Affairs Department, and the nightclubs, along with New York State and 
the City, benefit from invidiously discriminating against the plaintiff class. 

Hollander identifies the question of law, which can be decided upon this motion, 
as whether “the defendants [were] acting under color of state law when they 
discriminated against the class members?” Such state action is a prerequisite of 
bringing this case in federal court under Section 1983. 

Hollander seeks to imply state action, where none exists, by asserting, in an 
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entirely conclusory fashion, that Section 1983 applies to his lawsuit, because of “the 
entwinement [of Lotus’ operations] with ... the New York State Division of Alcoholic 
and Beverage Control (“ABC”) and the New York City Consumer Affairs 
Department.” This latter regulation by Consumer Affairs cannot establish a cognizable 
cause of action. On the contrary, it is absurd on its face as virtually all private 
businesses in the City are subject to oversight by Consumer Affairs. This certainly is 
insufficient to make out state action, which precludes federal jurisdiction under Section 
1983. 

Indeed, Defendants-Appellees have been able to find only one case that even 
mentions Plaintiffs Consumer Affairs theory: Doug Grant, Inc. v. Greate Bay Casino 
Corp., 232 F.3d 173 (3d Cir. 2000). That court, in the context of the regulation of a 
private casino, declined to hold that New Jersey’s Consumer Fraud Act could create 
state action for purposes of Section 1983. 

Instead, Lotus concentrated on the failure of liquor licensing and regulation of 
Lotus by the ABC to establish state action, thereby warranting dismissal, despite 
Hollander’s claims to the contrary. Hollander focused solely on the fact that Lotus is 
open to the public, serves alcohol, and therefore, is “entwine[d] with the New York 
State Division of Alcoholic and Beverage Control.” Complaint 4. Numerous cases, 
however, including some decided in the Supreme Court and the United States Court of 
Appeals for the Second Circuit, hold to the contrary. Such liquor regulation is 
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insufficient as a matter of law to confer Section 1983 jurisdiction on federal courts, as 
explained below. Consequently, Hollander’s Complaint was properly dismissed 
because there were no other factual allegations that bestowed Section 1983 jurisdiction 
on the Trial Court. 

III. LOTUS IS A PRIVATELY OWNED AND OPERATED NIGHTCLUB 
WHICH DOES NOT OPERATE UNDER COLOR OF STATE LAW, 
ELIMINATING ANY POSSIBLE BASIS FOR SUIT IN FEDERAL 
COURT UNDER SECTION 1983 

The statute upon which Hollander seeks to rely, Title 42, United States Code, 
§1983, 1 requires state action or it does not apply. Leeds v. Meltz, 85 F.3d 51, 54 (2d 
Cir. 1996). Lotus’ conduct must have taken place “under the color of state law” or 
Hollander’s lawsuit cannot avoid dismissal. Id. at 53; see also Hadges v. Yonkers 
Racing Corp., 918 F.2d 1079,1081 (1990). The Supreme Court consistently has mled 
that the Fourteenth Amendment prohibits discriminatory State conduct, but “erects no 
shield against merely private conduct, however discriminatory or wrongful.” Blum v. 
Yaretsky, 457 U.S. 991, 1004-05 (1982). The analysis ofHollander’s case, therefore, 
begins with whether there is state action involved in private nightclubs having Ladies 
Nights at their establishments. If not, Hollander’s case must be summarily dismissed. 
Here, there is no state action and Hollander’s Complaint was properly dismissed. 


1 Section 1983, in relevant part, provides: “Every person who, under color of any 
statute... [or] regulation of any State subjects or causes to be subjected, any citizen 
of the United States.. .to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in an action 
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While Hollander would have the Court believe otherwise, state action cannot be 


based solely upon the existence of extensive regulation by the State of a private 
business. Rather, state action can be found only where a private party is heavily 
regulated by the State and has some other close relationship with the private business. 
Only under those circumstances, as outlined below, can a private party’s alleged 
engagement in behavior prohibited by the Fourteenth Amendment be challenged under 
Section 1983. This is not such a case. 

First, the necessary state action exists where “there is a sufficiently close nexus 
between the State and the challenged action of the regulated entity so that the action of 
the later may be fairly treated as that of the State itself. ...The purpose of this 
requirement is to assure that constitutional standards are invoked only when it can be 
said that the State is responsible for the specific conduct of which the plaintiff 
complains.” Id. (citation and internal quotation marks omitted)(emphasis in original). 
Surely it cannot credibly be argued that the State, in the form of the ABC, is 
responsible for Ladies Nights held at Lotus. 2 

Second, while the circumstances vary, the Supreme Court’s “precedents indicate 
that a State normally can be held responsible for a private decision only when it has 


at law....” 

2 Promoters who perform services on behalf of Lotus determine whether Ladies 
Nights will be held there. 
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exercised coercive power or has provided such significant encouragement, either overt 
or covert, that the choice in law must be deemed to be that of the State.” Id.; see also 
Leeds v. Meltz, 85 F.3d at 54. Critically, “[m]ere approval of or acquiescence in the 
initiatives of a private party is not sufficient to justify holding the State responsible for 
those initiatives under the terms of the Fourteenth Amendment.” Blum v. Yaretsky, 475 
U.S. at 1004-05. Yet Flollander has not pleaded, nor could he plead, any facts to 
demonstrate either that the ABC coerced Lotus, or significantly encouraged Lotus, to 
host Ladies Nights. At most, he accuses the State of acquiescing in Ladies Nights, 
which the Supreme Court explicitly has ruled insufficient on its face to confer Section 
1983 jurisdiction. 

Third, there may be sufficient state action to sustain a Section 1983 case where 
“the government so far insinuated itself into a position of interdependence with [the 
entity] that it was a joint participant in the enterprise.” Jackson v. Metropolitan Edison 
Co., 419 U.S. 345, 351 (1974). Again, the Complaint is devoid of factual support for 
the proposition that the State of New York is a joint participant in operating Lotus 
and/or offering Ladies Nights. 

Finally, state action may be found where a private business “has exercised 
powers that are traditionally the exclusive prerogative of the State.” Blum v. Yaretsky, 
475 U.S. at 1005. Lotus operates a nightclub. That hardly can be characterized as a 
function traditionally exercised by the State. Accordingly, Hollander has absolutely no 
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basis upon which to manufacture state action that would allow him to invoke Section 
1983 in this case. 

IV. ACCORDING TO THE UNITED STATES SUPREME COURT, 
EXTENSIVE REGULATION ALONE DOES NOT CONVERT A 
PRIVATE PARTY, LIKE LOTUS, INTO A STATE ACTOR 

Hollander has not disputed that Lotus is a private business and is not directly a 
state actor of any kind. Rather, he unsuccessfully seeks to obtain federal jurisdiction by 
pointing to the significant regulation of Lotus, as a nightclub serving alcohol, by the 
ABC in an unavailing effort to fall within the limited provisions of Section 1983. This 
principal, applied in the context of liquor licensing and regulation, first was rejected in 
Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 173 (1972). There, the Supreme Court 
first explained that it never had held that discrimination by a private party violated the 
Equal Protection Clause of the Fourteenth Amendment of the Constitution merely 
because that private party receives benefits from the State or is regulated by the State. 

Instead, the Supreme Court had held, prior to Moose Lodge, that “where the 
impetus for the discrimination is private, the State must have significantly involved 
itself with invidious discrimination ... in order for the discriminatory action to fall 
within the ambit of the constitutional prohibition.” Id. Although the Moose Lodge case 
involved a private club with private members and not a privately held business open to 
the public, it nonetheless set forth the principle that Pennsylvania’s liquor regulations 
were not “intended either overtly or covertly to encourage discrimination.” Id. Nor did 
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Pennsylvania law discriminate against individuals in protected categories with respect 
to their right to be “served liquor in places of public accommodation.” 

Those principles apply with equal force to the State of New York. It cannot be 
said that New York liquor regulations encourage discrimination nor do those 
regulations discriminate against men who seek to obtain alcohol in “places of public 
accommodation,” such as Lotus. Hollaner, however, has argued that Moose Lodge is 
inapposite because it involved a private club, with private membership, as opposed to a 
place of public accommodation such as Lotus. 

But this theory has been soundly rejected by at least one federal court. In Lyles 
v. Executive Club LTD, 670 F.Supp.34-35 (D.D.C. 1987), three women sought 
admission to a nightclub, were denied admission and tried to bring a civil rights claims 
based on that denial. Plaintiffs there explicitly contended that the nightclub was a place 
of public accommodation that operated “pursuant to a liquor license issued by the 
District of Columbia.” Id. at 36. Plaintiffs thus argued the nightclub was “subject to 
extensive state regulation and may be considered an arm of the state.” Id. This is 
precisely the theory Hollander is presenting and it should be soundly rejected here as 
well. 

The District Court declined to validate this “state arm” theory. Instead, it 
described the facts of Moose Lodge as “closely related” to those raised in the Lyles 
case. Id. The court pointed to two specific factors underlying the Supreme Court’s 
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ruling in Moose Lodge. First, the Pennsylvania Liquor Board had not been involved in 
establishing or enforcing the club’s membership or guest policies, despite authorizing it 
to sell alcohol. Second, no evidence existed that Pennsylvania liquor law discriminated 
against minorities “in their right to purchase and be served liquor in places of public 
accommodation.” The court accordingly concluded that, [hjowever detailed this type 
of regulation may be in some particulars, it cannot be said to in any foster or encourage 
racial discrimination.” Id. at 37. The court held that, like Pennsylvania, D.C. law 
regarding alcohol “in no way fosters discrimination.” Id. The same is true of New 
York liquor regulations. 

The Lyles court declined to find the distinction between a private club, as in 
Moose Lodge, and a place of public accommodation, such as Lotus, meaningful. Id. 
The District Court held this distinction alone was not sufficient to render Moose Lodge 
inapplicable and convert extensive regulation of the sale of alcohol into state action for 
purposes of Section 1983. Id? Plaintiffs in Lyles offered no legal authority or other 
reason to distinguish between the two and the court concluded that a place of public 
accommodation should be treated in the same manner as the Moose Lodge private club. 
Id. Likewise, here, Hollander cannot point to legal authority that warrants refusal to 

3 The Supreme Court consistently has ruled that other detailed regulation by the States 
does not give rise to state action either. See, e.g., Jackson v. Metropolitan Edison Co., 
419 U.S. 345, 350-51 (1974)(public utilities); Blum v. Yaretsky, 457 U.S. at 1004 
(nursing homes). 
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apply the principles enunciated by the Supreme Court in Moose Lodge to a nightclub 
such as Lotus simply because it is heavily regulated by the ABC and is a place of 
public accommodation. 

V. COURTS IN THE SECOND CIRCUIT LIKEWISE REFUSE TO FIND 

STATE ACTION MERELY BECAUSE A PRIVATE ENTITY IS 

SUBJECT TO DETAILED REGULATION 

The Second Circuit likewise has enunciated the principle that “[e]xtensive 
regulation and public funding, either alone or taken together, will not transform a 
private actor into a state actor.“ Leeds v. Meltz, 85F.3dat54. To constitute state 
action, New York “must have exerted its coercive power over, or provided significant 
encouragement to, [Lotus].” Id. But Hollander here has not asserted a single fact that 
conceivably could be characterized as evidence that New York has coerced or 
significantly encouraged Lotus to host Ladies Nights. Therefore, there is no state 
action and Lotus cannot be sued under Section 1983 for alleged discrimination against 
men. 

Hadges v. Yonkers Racing Corp., is another extremely relevant case. The 
District Court there held that regulation and “mere licensing” by the State do not 
establish state action. 

This is true despite the “pervasive” regulation of the harness racing business at 
issue. Hadges v. Yonkers Racing Corp., 733 F.Supp.686, 691 (S.D.N.Y.), aff’d, 918 
F.2d 1079 (2d Cir. 1990), cert, denied, 499 U.S. 960 (1991). 
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The Second Circuit affirmed this decision. 918 F.2d at 1080. Specifically, the 
Second Circuit ruled that the mere existence of state regulation does not “transmute [ ] 
a private actor’s conduct into state action.” Id. at 1083. Like Lotus, Yonkers Racing 
Corp. (“YRC”) is a privately owned business, purchased with private funds. Id. at 
1080, 1082. The State did not have a proprietary interest in that business nor does it 
have one in Lotus’ business. Id. at 1082. Like Hollander here, Plaintiff Hadges argued 
that YRC was subject to extensive statutory and regulatory supervision by New York 
State, thereby rendering YRC’s conduct state action. Id. at 1081. Further, “it 
generated significant tax revenues for the State,” as does Lotus. Id. The Second Circuit 
rejected Hadges’s claim in spite of these two factors, both of which also are present 
here. This Court accordingly should reach the same result and affirm Judge 
Cederbaum’s decision 4 

Other similarities between the two cases include the absence of direction by any 
State official in deciding whether YRC was to license Hadges or Lotus is to host Ladies 
Nights. Id. at 1083. Therefore, there was a distinct separation of the State, as regulator 


4 Additional indicators of State involvement cited by Hadges, which do not exist in this 
case, include: “State law requires YRC to collect an admission tax.. .and regulates the 
price of admission.” Id. at 1081-82. “[T]he Racing Board supervises all gambling 
activities.. .and the State Tax Commission oversees the financial aspects of gambling.” 
Id. at 1082. “[T]he State has exclusive power to issue licenses to all track 
personnel....” Id. As a result, this case is a stronger one than Hadges for a conclusion 
that there is no state action. 
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of harness racing and YRC’s actions as a private corporation taken because they were 
believed to be in the best interests of that corporation. Id. The same clearly is true 
here. There is a definitive division between New York’s regulation of establishments 
serving alcohol and Lotus’ decision to host Ladies Nights as a promotion in the best 
interests of the corporation. Thus, there is no state action here, just as there was no 
state action in Hadges. This Court should follow Second Circuit precedent and affirm 
Judge Cederbaum’s decision. In Glendora v. Cablevision Sys. Corp., 893 F. 
Supp.264 (S.D.N.Y. 1995), the court similarly ruled that there was no state action 
despite substantial federal and state regulation over a cable television company. 
Moreover, the District Court declined to find state action even though the private 
company operated pursuant to a government franchise. Id. at 269. Lotus certainly does 
not operate pursuant to any government franchise, thereby making the case for state 
action in Lotus’ case even less compelling. 

Every one of the foregoing cases, ruling that extensive licensing alone is 
insufficient to create state action, was decided by the Supreme Court, the Second 
Circuit or the Southern District of New York after Seidenberg v. McSorleys ’ Old Ale 
House, Inc., 317 F.Supp. 593 (S.D.N.Y. 1970), was decided in 1970. Nonetheless, 
Hollander relies heavily on the McSorley’s case to support his contention that there is 
state action in this case by virtue of the extensive regulations imposed on Lotus. 
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In McSorley’s, the court granted summary judgment to Plaintiffs, holding that 
McSorley’s bar was required to admit females and could not continue its practice of 
excluding them and maintaining an all male bar. The court reached this decision based 
in large part on a finding that there was state action given the “kind and degree” of 
“pervasive” regulation the ABC exerted over the bar. Id. at 596-97,599. Significantly, 
this decision was reached two years before the Supreme Court’s Moose Lodge mling. 
Subsequent cases require considerably more to find state action. That significant 
something more is glaringly absent here. 

VI. CASES DECIDED SINCE MCSORLEY’S, INVOLVING LIQUOR 
LICENSES, HAVE NOT FOUND STATE ACTION PERMITTING A 
LAWSUIT UNDER SECTION 1983 

A Fifth Circuit case involves a legal issue virtually identical to that presented in 
the McSorley’s case. In Millenson v. New Hotel Monteleone, Inc., 475 F.2d 736 (5 th 
Cir. 1973), the hotel had a grill/restaurant that permitted only men to enter. Plaintiff 
sought admittance for females as well. The Fifth Circuit explicitly addressed the very 
question before this Court—“whether the issuance of regulatory licenses to a place of 
public accommodation by a state will suffice to color the admission policies of the 
former with the authority and involvement of the latter.” Id. at 737. The court ruled in 
the negative. 

Based largely on the Supreme Court’s 1972 mling in Moose Lodge, the court 
concluded that the grill’s admission policies had been determined by the hotel and not 
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the state. Id. Review of the state licensing statutes applicable to the hotel and grill 
“manifestly” established that they were entirely separate from, and unrelated to, the 
admission policies of the hotel. Id. Therefore, Plaintiff could not demonstrate that the 
licenses issued to this public accommodation restaurant were so intertwined with the 
private hotel’s admission policies as to give rise to state action. Id. Likewise, 
Hollander here cannot make any such showing of “entwinement” between New York’s 
liquor licensing and regulatory provisions and Lotus’ admission policy on Ladies Night. 
Hollander’s Complaint, therefore, was properly dismissed for lack of state action. 

The Eighth Circuit also rejected a finding of state action where, as here, a bar 
held Ladies Nights and held a liquor license issued by the State. Comiskey v. JFTJ 
Corp., 989 F.2d 1007, 1011 (8 th Cir. 1993). 

The facts are nearly the same in Comiskey as those involved in the instant case. 
A male challenged a Ladies Night promotion as violating his civil rights on the basis of 
his gender. Id. at 1008. Female customers received free drinks while males were 
required to buy their drinks at full price. The bar also occasionally held performances 
by male dancers, during which male attendance was prohibited. Id. at 1008. 

The plaintiff alleged that Section 1983 applied because the bar was a state actor 
as the recipient of a liquor license issued to the bar by the State and the State’s 
resulting regulation of the bar’s actions. Id. at 1010. The Eighth Circuit, however, also 
rejected this premise. 
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Again, the court relied on Moose Lodge in reaching its decision. The court 
explicitly referred to the Supreme Court’s conclusion that issuance of a liquor license 
and related “enforcement of the regulatory scheme” was insufficient to confer Section 
1983 jurisdiction. Id. at 1010-11. As the Eighth Circuit observed, the Supreme Court’s 
decision was based on the absence of public funding; the lack of evidence that these 
liquor regulations were designed in any manner to encourage discrimination; and the 
fact that the State had played no role whatsoever “in establishing or enforcing the 
discriminatory policies of the Moose Lodge.” Id. 

The Eighth Circuit likewise found that the Missouri bar at issue did not receive 
any public funding; the liquor licenses and accompanying regulations could not be 
viewed as encouraging discrimination; and the State of Missouri had not been involved 
in any manner in establishing the Ladies Night policies being challenged. Id. at 1011. 
Thus, the bar’s conduct could not be “fairly attributable to the State.” Id. (citation 
omitted). The court further stated that, as of its 1992 decision, all six courts addressing 
the issue of whether liquor licensing was sufficient to constitute state action had 
rejected the theory. Id. (citations omitted). 

Further, the Eighth Circuit rejected the existence of a “symbiotic relationship” 
between the bar and the State. It opined that no reasonable person could conclude that 
“the State of Missouri had elected to place its power, property and prestige behind the 
[alleged] discrimination. Id. (internal quotation marks and citations omitted). In sum, 
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no valid Section 1983 claim arose on the mere basis that liquor licensing and regulation 
over the bar existed. Id. 

The same is true when the relevant factors are applied to liquor licensing and 
regulation here in New York. As a result, Hollander’s s contention, controverted by 
virtually every federal court to consider the question since Moose Lodge, was properly 

discounted by the Trial Court. His Complaint, therefore, was properly dismissed. 

CONCLUSION 

Lotus respectfully requests this Honorable Court affirm the District Court’s 
decision and conclude that the grant of Lotus’ pre-answer motion for judgment was 
entirely proper. 

Dated: New York, New York 

April 20, 2009 

Respectfully submitted, 

GORDON & REES, L.L.P. 

By: 


Thomas B. Coppola (TC 1349) 
Christopher B. Block (CB 0813) 
Attorneys for Defendant-Appellee Lotus 
90 Broad Street, 23 rd Floor 
New York, New York 10004 
(212) 269-5500 
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PRELIMINARY STATEMENT 


It is important to point out that Lotus’ Brief, either mistakenly or 
intentionally, relies on the allegations in the original complaint and not those in the 
plenary First Amended Complaint, App. 15-61. For example, Lotus’ Brief at p. 4 
reproduces verbatim most of 4 of the original complaint, which is not ^ 4 of the 
First Amended Complaint (“Amended Complaint”). Actually, Lotus’ entire quote 
of the part of Tf 4 of the original complaint does not appear in the Amended 
Complaint. Throughout its Brief, Lotus cites and refers to only the original 
complaint. Such a fundamental error seems of too great a significance to be 
accidental, especially considering that the Amended Complaint undercuts Lotus’s 
arguments. 

An amended complaint supersedes the original and renders the original of no 
legal effect. International Controls Corp. v. Vesco , 556 F.2d 665, 668-69 (2d Cir. 
1977). The “earlier complaint is a dead letter and ‘no longer performs any function 
in the case.’” Connectu LLC v. Zuckerberg , 522 F.3d 82, 91 (1 st Cir. 

2008)(quoting Kolling v. Am. Power Conversion Corp., 347 F.3d 11, 16 (1 st Cir. 
2003). 1 Applying the law of state action to the wrong factual allegations makes 
Lotus’ arguments irrelevant. 


1 Lotus also fails to refer to counsel and representative for the putative class by his correct last name of “Den 
Hollander.” 
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It is equally important to make clear that this case involves public 
accommodation nightclubs that serve alcohol to the public at large. This case does 
not concern private clubs, such as fraternal and membership organizations, that 
only admit their members and not the general public. The New York State Liquor 
Authority (“SLA”) has separate less pervasive rules for these membership, 
fraternal organizations, Amended Complaint H 8-11, App. 16, and the U.S. 
Supreme Court views them differently for the state action analysis, Moose Lodge 
No. 107 v. Irvis , 407 U.S. 163, 175, 92 S.Ct. 1965, 32 L.Ed.2d 627 (1972)(“Far 
from apparently holding itself out as a place of public accommodation, Moose 
Lodge quite ostentatiously proclaims the fact that it is not open to the public at 
large”). 

ARGUMENT 

I. Standard of Review 

Nightclub Lotus calls for “a modicum of evidence” to “demonstrate” state 
action, Lotus Brief p. 1, but this is an appeal of a dismissal on the pleadings under 
Fed. R. Civ. P. 12(b)(6). The Court of Appeals reviews the lower court’s decision 
de novo, “accepting all factual allegations in the complaint and drawing all 
reasonable inferences in the plaintiffs favor.” Ruotolo v. City of New York , 514 
F.3d 184, 188 (2d Cir. 2008)(quoted citation omitted). “To survive a motion to 
dismiss, a complaint must plead ‘enough facts to state a claim to relief that is 
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plausible on its face.’” Id (quoting Bell Atl. Corp. v. Twombly , 550 U.S. 544, 
570, 127 S.Ct. 1955, 167 L.Ed2d929 (2007)). 

The operative words are “allegations” and “plead,” not providing evidence 
or demonstrating proof of facts. “Allegation” is “a party’s formal statement of a 
factual matter as being true or provable, without it having yet been proved.” 
Black’s Law Dictionary, 8 th ed. “Plead” means “to assert or allege in a pleading.” 
Id. Decisions under Fed. R. Civ. P. 12(b)(6), unless converted into a summary 
judgment motion, do not involve evidence, which “tends to prove or disprove the 
existence of an alleged fact,” Black’s Law Dictionary, 8 th ed., or require a 
demonstration as to the existence of facts, which also means to prove, Webster’s 
New World Thesaurus (1999). All the Amended Complaint need do is adequately 
allege that state action exists, which it does at^jf 7-52, App. 16-21. 

Nightclub Lotus manipulates authority for its evidentiary requirement at the 
pleading stage by misrepresenting DM Research, Inc, v. College of Amer. 
Pathologists , 170 F.3d 53 (IstCir. 1999). Lotus falsely claims DM Research, Inc. 
holds “a plaintiff must provide concrete facts to establish each and every element 
of her claim in order to justify dragging a defendant past the pleading threshold.” 2 
(Lotus Brief p. 3, citing DM Research at 55). What the First Circuit actually said 
is the plaintiff needs “to allege a factual predicate concrete enough to warrant 


2 “Establish” also means to prove. Black’s Law Dictionary . 8 th ed. 
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further proceedings,” and the plaintiff “need not include evidentiary detail.” DM 
Research at 55 (emphasis in the original). The plaintiff must not be put to the test 
to prove his allegations at the pleading stage. See N.O.W., tnc v. Scheidler . 510 
U.S. 249, 256, 114 S.Ct. 798, 127 L.Ed.2d 99 (1994). 

Lotus’ argument that a complaint must prove facts harkens back to 
yesteryear when under federal practice, prior to the federal rules, the pretrial 
functions of notice-giving, issue formulation and fact revelation were performed 
primarily, and inadequately, by the pleadings. Hickman v. Taylor, 329 U.S. 495, 
500, 91 L.Ed. 451, 67 S.Ct. 385 (1947). The federal rules, however, restrict 
pleadings to the task of general notice giving and invest the deposition-discovery 
process with the vital role of fact preparation for trial. Id. 501. Lotus’ position is 
simply an example of lawyering words into meaning what one wants them to say. 
II. Section 1983 Allegations 

Lotus mistakenly claims that state action requires it and the state to operate 
“jointly in some fashion.” (Lotus Brief p. 1). State action, however, can also exist 
when an ostensibly private organization exercises a public function, the state is 
responsible for and controls the private entity, or the state provides significant aid 
to the private entity. Brentwood Acad, v. Tenn. Secondary Sch. Ath. Ass’n, 531 
U.S. 288, 296, 121 S.Ct. 924, 148 L.Ed.2d 807 (2001); Lugar v. Edmondson Oil 
Co. , 457 U.S. 922, 937, 102 S.Ct. 2744, 73 L.Ed.2d 482 (1982); Svbalski v. Ind. 
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Group Home Living Prog., Inc. , 546 F.3d 255, 257 (2d Cir. 2008); Flagg v. 
Yonkers Sav. & Loan Asshi , 396 F.3d 178, 187 (2d Cir. 2005). 

Lotus wrongly asserts that the Amended Complaint only alleges state action 
in the Nightclubs’ “selling alcohol on their premises” for consumption. (Lotus 
Brief p. 2). The Amended Complaint also alleges state action in the SLA 
prescribing and proscribing the limits and conditions for what takes place within 
and without the Nightclubs and the circumstances surrounding their business 
operations. (Amended Complaint 7-52, App. 16-21). 

In another error, Lotus states the principle allegation in this case appears in 
the original complaint at 4. (Lotus Brief p. 4). Since the Amended Complaint 
superseded the original complaint, Lotus’ statement is legally inapposite. The 
issue here is whether state action exists, and that is alleged in detail in the 
Amended Complaint at || 7- 52, App. 16-21. 

Continuing to rely on the “dead letter” original complaint, Lotus argues that 
Den Hollander asserts state action “in an entirely conclusory fashion ... because of 
‘the entwinement [of Lotus’ operations] with ... the New York State Division of 
Alcoholic and Beverage Control (“ABC”) and the New York City Consumer 
Affairs Department.’” (Lotus Brief pp. 4-5, the internal quote attributed to Den 
Hollander is from the original complaint f 4). Lotus states, “it is absurd on its 
face” to allege state action because of the Consumer Affairs Department’s 
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regulations—perhaps not so absurd as relying on the wrong complaint. 
Nevertheless, the Amended Complaint does not allege state action based on N.Y.C. 
Consumer Affairs regulations. 

Lotus’ “conclusory” argument fails because it does not take into account the 
allegations of state action in the Amended Complaint at 7- 52, App. 16-21. 

Lotus only cites to one allegation in the dead letter original complaint to assert that 
Den Hollander made “no other factual allegations that bestowed Section 1983 
jurisdiction on the Trial Court.” (Lotus Brief p. 6). Once again, it is the Amended 
Complaint that Lotus should be dealing with—not the original. 

III. Lotus operates under color of state law. 

Just as Lotus has apparently attempted to obfuscate by focusing on the 
wrong complaint, it does the same in characterizing the issue as “whether there is 
state action involved in private Nightclubs having Ladies Nights at their 
establishments.” (Lotus Brief p. 6). The issue is whether state action is involved 
when retailers of alcohol for on-premise consumption discriminate, based on sex, 
against men in their admission policies. 

Lotus also wrongly attributes to Den Hollander’s Brief the argument that state 
action exists “based solely upon the existence of extensive regulation....” (Lotus 
Brief p. 7). Given Lotus’ track record when it comes to misrepresenting the 
allegations that are before this Court, it is not surprising that it also misrepresents 
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Den Hollander’s arguments and the law. The Brief actually argues that the actions 
of a nominally private entity, such as Lotus, are attributable to the state when: 

“(1) the private entity has been delegated a public function by the state; 

(2) the state is responsible for and controls the private entity; or 

(3) the state’s involvement with the entity (a) entwines the entity with 
state policies or entwines the state with the management and control 
of the entity, (b) the entity is a willful participant in joint activity with 
the state, or (c) the state provides significant encouragement, and in 
all these situations, (a)-(c), the private entity’s action is fairly 
attributable to the state, which can mean the entity obtained 
significant aid from the state.” (Den Hollander’s Brief p. 6). 

Lotus even tries to fashion a precise formula for state action by asserting it is 

“only where a private party is heavily regulated by the State and has some other 

close relationship” with the ostensibly private entity. (Lotus Brief p. 7). On the 

contrary, state action is found in numerous situations. Lotus’ statement that 

“[o]nly under those circumstance,” (d., of its formula can state action exist 

contradicts the U.S Supreme Court’s warning: 

“to fashion and apply a precise formula for recognition of state 
responsibility under the Equal Protection Clause is an ‘impossible 
task’ which ‘[tjhis Court has never attempted.’ Kotch v. Board of 
River Port Pilot Comm'rs , 330 U.S. 552, 556, 67 S. Ct. 910; 91 L. Ed. 

1093 (1947). Only by sifting facts and weighing circumstances can 
the nonobvious involvement of the State in private conduct be 
attributed its true significance.” 

Burton v. Wilmington Parking Authority, 365 U.S. 715, 722, 81 S.Ct. 856, 6 
L.Ed.2d45 (1961). . 


3 Lotus fails to provide legal authority for its self-serving rule. 
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In addition, Lotus glibly states that “[sjurely it cannot credibly be argued 
that the State... is ‘responsible’” for discrimination against men at Lotus. (Lotus 
Brief p. 7). But “responsible” includes providing “such significant encouragement, 
either overt or covert, that the choice must in law be deemed to be that of the 
State.” Blum v. Yaretsky . 457 U.S. 991, 1004, 102 S.Ct. 2777, 73 L.Ed.2d 534 
(1982)(emphasis added). Had Lotus not ignored the Amended Complaint, it would 
not have concluded that Den Hollander did not plead any facts that the SLA 
“significantly encouraged” Lotus to discriminate against men. (Lotus Brief p. 8). 
The allegations are in the Amended Complaint at || 47-52, App. 20-21, and the 
encouragement argument is in Den Hollander’s Brief at pp. 26-30. If the SLA did 
not overtly encourage the discrimination, then it surely did covertly by stamping its 
imprimatur on the practice. 

Lotus wrongly tries to place the blame for Lotus’ discrimination on the 
nightclub’s promoters. (Lotus Brief p. 7 n. 2). The Amended Complaint at || 53- 
54, App. 21, specifically alleges that the Nightclubs, not the promoters, have the 
ultimate authority to determine admission practices, since the promoters are the 
Nightclubs’ agents. In the case of Lotus, it has one employee who determines the 
nightclub’s admission practices. 

Again relying on the legally defunct original complaint, Lotus argues there 
are no factual allegations that the SLA has “so far insinuated itself into the position 
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of interdependence” so as to be a “joint participant” with Lotus. (Lotus Brief p. 8, 
citing Jackson v. Metro. Ed. Co. . 419 U.S. 345, 351, 95 S.Ct. 449, 42 L.Ed.2d 477 
(1974)). However, the legally operational complaint, the Amended Complaint, 
alleges interdependence atfflf 15-16, 18-19, 25, 43-46, 50-52, App. 16-17, 20-21, 
and argues such in Den Hollander’s Brief at pp. 21-26. One of the factors in 
determining interdependence under joint activity is the state benefiting from the 
discrimination. Burton , 365 U.S. 715, 724. Lotus admits generating significant 
tax revenue for New York, some of which comes from charging men more for 
admission. (Lotus Brief p. 13). 

IV. Lotus inappropriately asks the Court of Appeals to assume the alcohol 
regulatory schemes of other states, their administrations, and impacts are 
identical to New York’s. 

Lotus asks this Court of Appeals to accept as true that for which there is no 
evidence or allegations in the record, and was never fully addressed in the lower 
court. Lotus asserts that Moose Lodge , 407 U.S. 163 (1972), which deals with 
Pennsylvania’s alcohol regulatory regime, administration, and impact and a district 
court case from the District of Columbia dealing with the District of Columbia’s 
alcohol regulation, administration, and impact, Lyles v. Executive Club, Ltd. , 670 
F. Supp. 34 (D.D.C. 1987), are legally and factually indistinguishable from this 
case, which depends on New York’s alcohol control regime. Nowhere in the lower 
court did Lotus make a comparison of the three alcohol regimes, their 
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administrations, and their impacts, which it could have done with affidavits on a 
summary judgment motion or by way of allegations in an answer. 4 Not unlike its 
reliance on the wrong complaint, Lotus relies on cases applying the wrong 
regulatory regime. 

Den Hollander, however, relies, in part, on two decisions from the Southern 
District Court of New York that found state action where the New York State 
Liquor Authority controlled public accommodation premises offering alcohol for 
on-premise consumption. Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. 
Supp. 593 (1970)(Mansfield, J. granted plaintiffs motion for summary judgment); 
Seidenberg v. McSorleys’ Old Ale House, Inc. , 308 F. Supp. 1253 (1969)(Tenney, 
J. denied defendant’s motion for a Rule 12(b)(6) dismissal). 

Lotus misleadingly states Den Hollander does “not dispute[] that Lotus is a 
private business ....” (Lotus Brief p. 9). The term “private” has two meanings in 
this case. One meaning is that Lotus is a “closed corporation” or private business. 5 
The other, used in Moose Lodge , means a membership or fraternal organization as 
opposed to a public accommodation selling alcohol for on-premise consumption to 


4 

Lotus also did not request judicial notice, which would not have worked anyway because it 
requires the absence of a reasonable dispute. Lee v. City of Los Angeles , 250 F.3d 668, 689 (9th 
Cir. 2001); Lozano v. Ashcroft , 258 F.3d 1160, 1165-66 (10th Cir. 2001). 

5 Privately owned and operated is not the determining factor for state action purposes: “the 
character of a legal entity is detennined neither by its expressly private characterization in 
statutory law, nor by the failure of the law to acknowledge the entity’s inseparability from 
recognized government officials or agencies.” Brentwood Acad, v. Tenn. Secondary Sch. Ath. 
Ass’n . 531 U.S. 288, 296, 121 S.Ct. 924, 148 L.Ed.2d 807 (2001)(citation omitted). 
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the general public. Moose Lodge , 407 U.S. at 175; Schultz v. Wilson & Fraternal 

Order of Eagles 1562, 2007 U.S. Lexis 88994 *27 (M.D. Penn. 2007). Moose 

Lodge was issued a “private club license” because it was a membership or fraternal 

organization not a public accommodation. Moose Lodge at 165, 175. Lotus is a 

public accommodation in New York, not a “private club” like Moose Lodge in 

Pennsylvania. See U.S. Power Squadrons v. State Human Rights Appeal Bd ., 59 

N.Y.2d 401, 412, 452 N.E.2d 1199, 1204 (N.Y. 1983). 

The Supreme Court explicitly distinguished Moose Lodge from Burton — 

which McSorlev I & II rely on—by stating, 

“[ujnlike Burton , the Moose Lodge building is located on land owned 
by it, not by any public authority. Par from apparently holding itself 
out as a place of public accommodation, Moose Lodge quite 
ostentatiously proclaims the fact that it is not open to the public at 
large... In short, while [in Burton there] was a public restaurant in a 
public building, Moose Lodge is a private social club in a private 
building.” 

Moose Lodge , 407 U.S. at 175. The Supreme Court found in Moose Lodge that 
the amount of contacts were not as pervasive as for a public accommodation, such 
as the restaurant in Burton . The fewer the contacts, the more closely associated 
those contacts must be with the discriminatory conduct, and in Moose Lodge , 
because of the private nature of the club, there weren’t enough. 

Lotus tries to circumvent the factual distinction that Moose Lodge dealt with 
a private club and not a public accommodation. The Moose Lodge decision, 


11 



however, can be construed as resting on that sole distinction: that the Supreme 
Court held private property and associational constitutional rights as outweighing 
any individual’s right to be served dinner and a drink at a private club. The 14 th 
Amendment “erects no shield against merely private conduct, however 
discriminatory or wrongful.” Shelley v. Kraemer , 334 U.S. 1, 13, 68 S.Ct. 836, 92 
L.Ed. 1161 (1948). Lotus in deciding to discriminate against males is hardly 
exercising an individual choice in the use of private property as did Moose Lodge. 

The fundamental difference in New York State between a private club and a 
public accommodation is reflected in the ABC Law and SLA Rules that regulate 
private club licensees less strictly than Lotus whose premises are open to the 
public. McSorley II , 317 L.Supp. at 604 n. 20; Amended Complaint 111, App. A- 
16. New York State’s “private club” licenses are actually for applicants that wish 
to restrict admission to certain classes or groups of people. (SLA website License 
Classes , http://abc.state.ny.us/definition-of-license-classes, re: Club Beer, Club 
Wine, Club Liquor). New York law specifically allows for the exclusion of groups 
of persons regardless of the reason, so long as the private club requirements are 
maintained. 

It is no surprise, therefore, that Moose Lodge is not applicable to this case, 
since the very purpose of a private club liquor license in New York is to allow 
individuals to associate with whom they wish as though they were in their own 
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home. The proverbial right of a homeowner to choose whom he shall invite to 
dinner is in no sense bound up in Lotus’ discrimination. McSorlev II, 317 F.Supp. 
at 604. Public accommodations in New York are not permitted to treat different 
groups differently—they are required to treat all their customers similarly. 

Lotus also attempts to make much of Lyles v. Executive Club, Ltd. , 670 F. 
Supp. 34 (D.D.C. 1987). In Lyles, which does not deal with New York’s control 
over retailers of alcohol, the Court stated, “[t]he only state action alleged by the 
plaintiffs is that Archibald’s [a nightclub] operates pursuant to a liquor license 
issued by the District of Columbia.” Id at 36. It was on this allegation alone 
that the Lyles plaintiffs argued there existed state action. The Lyles Court 
dismissed because “the mere issuance of a liquor license by the District of 
Columbia to Archibald’s does not, without more , suffice to establish that 
Archibald’s action is state action.” Id. at 36 (emphases added). 

In this case, however, the Amended Complaint alleges much more than 
one conclusory allegation. (Amended Complaint ^ 7-52, App. 16-21). 
Apparently Lotus’ reliance on Lyles is a result of it using the dead letter original 
complaint that Lotus asserted only made one conculsory allegation of state 
action because of entwinement. (Lotus Brief pp. 4-5). 

Lyles found that Burton did not apply because Burton “founded its 
conclusion that state action existed on more than the existence of a liquor 
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license.” Lyles at 37. Burton “relied on a myriad of factors” that the 
government had “insinuated itself into a position of interdependence” with the 
restaurant. Lyles at 38. The Amended Complaint at || 15-16, 18-19, 25, 43-46, 
50-52, App. 16-17, 20-21, alleges and Den Hollander’s Brief at pp. 21-26 argues 
such interdependence. 

Lyles also found no distinction between Pennsylvania’s control over 
alcohol in private membership organizations and public accommodation because 
“[t]he plaintiffs have provided neither authority nor any reason why the 
distinction between a private club and a place of public accommodation warrants 
a different result from the one reached in Moose Lodge .” Id. at 37. Once again, 
this case differs in that as argued, supra pp. 10-13, Den Hollander has provides 
such reasons. 

V. Lotus uses off-point cases in the Second Circuit and ignores the Supreme 
Court’s approval of McSorleys’ finding of state action. 

Lotus relies on Leeds v. Meltz , 85 F.3d 51 (2d Cir. 1996) and the dead letter 
complaint to mistakenly claim that Den Hollander “has not asserted a single fact ... 
that New York has ... significantly encouraged Lotus...” to discriminate against 
men. (Lotus Brief p. 12). Once again, the Amended Complaint, which is the one 
legally operative in this case, alleges encouragement at || 47-52, App. 20-21, and 
the encouragement argument is in Den Hollander’s Brief at pp. 26-30. 
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Lotus’ use of Leeds is glaringly misplaced. Leeds involved the editorial 
decisions of a newspaper at C.U.N.Y. The Second Circuit quoted from Potter 
Stewart’s Or Of The Press . 26 Hastings L.J., 631, 634 (1974), “The primary 
purpose of the constitutional guarantee of a free press was ... to create a fourth 
institution outside the Government as an additional check on the three official 
branches.” The Second Circuit went on to state “[t]his does not imply that all 
newspaper decisions are shielded from constitutional scrutiny. Rather, it indicates 
that when a paper’s editorial decision is being challenged the burden of proving 
state action or state coercion will be a stringent one.” Leeds , 85 F.3d at 54. Lotus 
is not the press, and it does not exist independent of the State, but at the State’s 
discretion. Furthermore, in Leeds , the State, via C.U.N.Y., did not have control 
over the newspaper’s editorial decisions, Leeds , 85 F.3d at 55. The SLA, however, 
has the ultimate power of economic life or death over Lotus. (Amended Complaint 
ft 12-17, 25, 27-30, 32-34, 36-37, 43-46, 50, App. 16-18, 20-21). 

Lotus also relies on an extremely irrelevant case in Hadges v. Yonkers 
Racing Corp. , 918 F.2d 1079 (2d Cir. 1990). (Lotus Brief p. 12). Hadges is not 
a sex discrimination case under the Equal Protection Clause of the 14 th 
Amendment, which requires an “exceedingly persuasive justification” for 
disparate treatment. United States v. Va. , 518 U.S. 515, 531, 116 S.Ct. 2264, 

135 L.Ed.2d 735 (1996). When the level of scrutiny is high, the requirement of 
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state action may be mitigated. As Judge Friendly said in his concurring opinion 
in Coleman v. Wagner College . 429 F.2d 1120, 1127 (2d Cir. 1970), “It is 
arguable—indeed, I have argued—that racial discrimination is so peculiarly 
offensive and was so much the prime target of the Fourteenth Amendment that a 
lesser degree of involvement may constitute ‘state action’ with respect to it than 
would be required in other contexts..The McSorley II Court found there was 
no logical reason for applying different principles to a case involving sex 
discrimination than one involving race. McSorley II , 317 F.Supp. at 598 n. 7. 

Hadges is a due process action dealing with horse-racing, not alcohol 
retailing. Lotus illogically asserts that state action concerning the SLA be 
determined by a case dealing with a racetrack that falls under the purview of a 
completely different authority, the New York State Racing and Wagering Board, 
different law, and deals with a racetrack’s refusal to hire a criminal found guilty of 
fixing races. (Lotus Brief pp. 12-14). 

To try to argue that Hadges controls the determination of the state action 
issue for a fact situation involving the control of alcohol would at least require 
Lotus to compare, not just the law and rules governing racetracks in New York 
State to the ABC Law and SLA Rules, but also the administration of racetrack 
regulation to that of the SLA’s operations. Lotus did not do so in the lower court 
or even try. Since the determination of the state action issue is peculiarly fact 
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driven, Burton , 365 U.S. at 722, without remand to the lower court for a 
determination, Hadges should not control. 

Lotus is simply trying to have the facts in Hadges apply to this case because 
Hadges is a case from the Second Circuit, and Lotus needs to counter the 
precedential value of McSorley I & II. But to do so, Lotus must make the 
irrational argument that McSorley I &II , which deal with on-premise retailers of 
alcohol, is somehow different from this action; whereas, horse-racing is somehow 
identical enough to justify using Hadges to find no state action. 

Lotus’ strained analogy overlooks the fundamental differences between the 
regulation of horse-racing and alcohol control in New York. The New York Court 
of Appeals held that a license for horse-racing did not implicate a public function. 
Madden v. Queens County Jockey Club, Inc. , 296 N.Y. 249, 254-55, 72 N.E.2d 
697, 699 (1947). “Horse racing does not become a function of government merely 
because, in sanctioning it, the Legislature anticipated a consequent ... advantage to 
the public in ‘improving the breed of horses’.” Madden , 296 N.Y. at 254, 72 
N.E.2d at 699. Compare “improving the breed of horses” to the purposes for the 
ABC Law and the SLA of “fostering and promoting temperance ... and respect for 
and obedience to law.” ABC Law § 2. 

The Court of Appeals also ruled that a license to conduct horse-racing was 
not a franchise. Id. 296 N.Y. at 255, 72 N.E.2d at 699. In New York, a horse- 
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racing license is no more than permission to exercise a pre-existing right or 
privilege which has been subjected to regulation in the interest of the public 
welfare. Madden , 296 N.Y. at 255, 72 N.E.2d at 699. Under the common law, 
horse racing existed, but the State subsequently decided to regulate it. Madden , 

296 N.Y. at 256, 72 N.E.2d at 699-700. 

Compare that to statements by the Moreland Commission about permission 
to participate in the alcohol industry as being a valuable franchise right. N.Y. 

State Moreland Commission on the Alcoholic Beverage Control Law, Report and 
Recommendations, January 3, 1964, p. 27. Under New York law, a franchise is a 
special privilege, conferred by the State on an individual, which does not belong to 
the individual as a matter of common right. Madden 296 N.Y. at 255, 72 N.E.2d at 
699. A franchise creates a privilege where none existed before primarily to 
promote the public welfare. Id The alcohol industry in New York has been 
controlled by government since Colonial times, Seagram & Sons, Inc, v. Hostetter, 
16 N.Y.2d 47, 56, 262 N.Y.S.2d. 75, 79, 201 N.E.2d 701, 704 (1965), and there 
was no inherent right in New York State under the common law to engage in the 
sale of intoxicating beverages, Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 
F. Supp. 593, 599. Lotus, therefore, possess a state franchise; whereas, the 
racetrack in Hadges had a mere license. 
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Lotus again goes too far when it tries to compare the U.S. Government’s 
regulation of cable communications, Cable Communications Policy Act of 1984, 

47 U.S.C. §§ 521 et seq., and New York’s requirement for public access 
programming to the SLA’s plenary control of alcohol. (Lotus Brief p. 14, citing 
Glendora v. Cablevision Sys. Corp., 893 F. Supp. 264 (S.D.N.Y. 1995)). Lotus 
continues to ignore the Supreme Court’s requirement of not comparing apples and 
oranges, since “[o]nly by sifting facts and weighing circumstances can the 
nonobvious involvement of the State in private conduct be attributed its true 
significance.” Burton . 365 U.S. at 722. 

Lotus even relies on the Cable Act’s definition for franchise to assert Lotus 
does not have a state franchise. (Lotus Brief p. 14). The Cable Act does not apply 
to Lotus, and its attorneys know that. The purpose of the Cable Act and New 
York’s public access requirement is to further a wide array of cable programs—not 
the financial success of a nightclub. 6 

Another kink in Lotus’ Brief is that McSorley I & II hail back to a time two 
years before Moose Lodge ; therefore, according to Lotus, McSorley I & II have 
been disavowed by the Supreme Court. (Lotus Brief p. 15). Yet in the landmark 

6 Glendora did not dismiss the plaintiffs complaint for failure to allege state action but pennitted 
discovery so that the plaintiff could find facts supporting joint activity as to the involvement of 
government officials. Glendora at 270. The Court did, however, state there was no state action 
because cable broadcasting is not a traditional power exclusive to the state, which makes sense 
since cable television broadcasts were never historically the domain of government. Glendora at 
269. 
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sex discrimination case four years after Moose Lodge , the Supreme Court in Craig 
v. Boren cited to McSorley II for the proposition that “federal and state courts 
uniformly have declared the unconstitutionality of gender lines that restrain the 
activities of customers of state-regulated liquor establishments.. Craig v. Boren , 
429 U.S. 190, 208, 97 S. Ct. 451, 50 L. Ed. 2d 397 (1976). Perhaps Lotus’ concept 
of time is more along the lines of Doctor Who. 

VI. Lotus wrongly relies on cases from Louisiana and Missouri. 

Lotus relies on one case out of Louisiana and one from Missouri to argue 
there is no entwinement of New York’s alcohol control regime with Lotus, which 
is a New York nightclub—not a Louisiana or Missouri club. (Lotus Brief pp. 15- 
18). 

Once again, since the determination of state action allows for no formulaic 
test but requires fact specific determinations, Burton , 365 U.S. at 722, Lotus should 
have shown or at least alleged in detail in the court below the similarities and 
differences between the regulation, control, administration, and impact on the 
alcohol industry in Louisiana and Missouri as compared to New York. But Lotus 
did not. Instead it makes the conclusory statement that “[t]he same is true when 
the relevant factors are applied to liquor licensing and regulation in New York.” 
(Lotus Brief p. 18). 
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Lotus is again asking this Court to make a finding without any evidence in 
the record or to assume as true without detailed allegations that the alcohol regimes 
in those two states are identical to New York’s. Lotus could have submitted 
evidence in the court below through a motion for summary judgment or have made 
detailed allegations by submitting an answer. It chose not to, but rather to try to 
short circuit the Federal Rules with conclusory statements of fact on an appeal of a 
motion to dismiss. 

The Louisiana case Millenson v. New Hotel Montelconc. Inc. , 475 F.2d 736 
(5 th Cir. 1973), was decided nearly 30 years before the Supreme Court case 
Brentwood , 531 U.S. 288 (2001), established the “entwinement” standard. The 
state action issue in Millenson, therefore, could not have been decided based on the 
“entwinement” standard as Lotus wrongly claims. (Lotus Brief p. 16). Further, it 
is the “public entwinement in the management and control of... corporations,” 
Flagg v. Yonkers Sav. & Loan Ass’n , 396 F.3d 178, 187 (2d Cir. 2005), that 
“supports] a conclusion that an ostensibly private organization ought to be 
charged with a public character ...,” Brentwood , 531 U.S. at 302. Lotus wrongly 
requires “entwinement” only in the discriminatory practice. (Lotus Brief p. 16). 

Millenson was also decided three years before the Supreme Court’s approval 
of McSorley II, Craig , 429 U.S. at 208, but Lotus does not mention that. 
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The Court in Millenson rested its finding of no state action on the only two 


allegations in the plaintiffs complaint that addressed the issue. Millenson , 475 
F.2d at 737 n. 4 (“It is apparent that Millenson’s state action argument must stand 
or fall under these allegations”). The allegations asserted state action merely 
because Louisiana had issued the hotel grill a liquor license and the hotel collected 
sales taxes for the State. Id. Here, however, the Amended Complaint ignored by 
Lotus makes detailed factual allegations of state action. (Amended Complaint || 
7-52, App. 16-21). 

In addition, the Millenson Court only made “[a] cursory examination” of the 
two statutes cited in the plaintiffs complaint. Millenson at 737. Lotus, however, 
makes it sound as though the Court reviewed in depth all of Louisiana’s statutes 
concerning alcohol regulation. By the Court’s own words, it did not. 

The other case, also decided before Brentwood , is Comiskey v. JFTI Corp. , 
989 F.2d 1007 (8 th Cir. 1993). Lotus dissembles when it states that Comiskey 
concluded all previous courts that considered the issue of state action when “liquor 
licensing” was involved found no state action. (Lotus Brief p. 17). Comiskey did 
not say that because it would have been false, since a prior case, Bennett v. Dyer’s 
Chop House, Inc. , 350 F. Supp. 153 (N.D. Ohio 1972), found state action in the 
liquor retail setting. What Comiskey , 989 F.2d at 1011, did was refer to a number 
of cases that found no state action because of the rule that “a private or public 


22 



establishment [was] not a state actor merely because a State has issued it a liquor 
license.” The operative words are “merely” and “issued,” which applied to those 
cases in other states. 

Here, as alleged under the New York regime, there is more than the mere 
issuance of a license to Lotus. Lotus receives public funds in the form of its 
franchise rights, Amended Complaint || 15-16, 43-46, App. 16, 20, and 
entwinement results when the State provides valuable franchise rights, a form of 
subsidy, to a private actor. Cf. Horvath v. Westport Library Ass'n, 362 F.3d 147, 
154 (2d Cir. 2004). Horvath was decided after Brentwood , which established the 

n 

more lenient standard of entwinement. Comiskey did not have the benefit of 
Brentwood . 

Moreover, as alleged in the Amended Complaint at ^ 47-52, App. 20-21, 

and argued in Den Hollander’s Brief at pp. 26-30, the SLA satisfies Comiskey’s 

legal requirement that it “overtly or covertly ... encourage[s] discrimination,” 

which given the SLA’s plenary power involves it in Lotus’ discriminatory 

admission polices. Comiskey, 989 F.2d at 1011. Also, the case before this Court, 

Den Hollander v. Copacabana, makes allegations and arguments, Den Hollander 

7 Lotus’ Brief at p. 16 again wrongly tries to require proof of facts on a Rule 12(b)(6) motion to 
dismiss. Lotus asserts Den Hollander “cannot make any showing of ‘entwinement’ between 
New York’s liquor licensing and regulatory provisions and Lotus’s” discrimination against men. 
(Lotus Brief p. 16). “Show” means to make clear by evidence or to prove. Black’s Law 
Dictionary , 8 th ed. Pleadings are not required to provide proof. Hickman v. Taylor , 329 U.S. 
495, 500-01, 67 S.Ct. 385, 91 L.Ed. 451 (1947). 
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Brief pp. 21-26, of interdependence between the SLA and Lotus in a joint activity 
or “symbiotic relationship,” which were lacking in Comiskev .” Comiskev at 1011. 

Neither Millenson nor Comiskev rely on factual similarities with Moose 
Lodge , but rather on Moose Lodge’s test for determining state action. Lotus, 
however, argues factual similarities of those cases with Moose Lodge . Moreover, 
neither Millenson nor Comiskev cited to McSorley I & II , either questioningly or 
with disapproval, most likely because McSorley I & II were correct on the law but 
McSorley I & IPs application differed because of the factual dissimilarities in 
alcohol regimes. Millenson and Comiskev simply used the state action test from 
1972 as stated in Moose Lodge . They did not create a formula. 

Despite Lotus’ efforts to write McSorley I & II out of the law, it is important 
to remember that neither of the two McSorleys’ decisions have been overruled or 
even questioned by any federal court. On the contrary, other federal courts, 
including the Supreme Court and the Southern District of New York, have cited 
with approval to the McSorleys’ decisions on state action. 8 Moreover, only the 
McSoreley I & II decisions deal with a similar fact situation as before this Court 
and with the same alcohol control regime of New York—not the regulatory 
regimes of Louisiana, Missouri or some other state. 

8 Craig v. Boren , 429 U.S. 190 (1976), Male v. Crossroads Associates , 337 F. Supp. 1190 
(S.D.N.Y. 1971), Bennett v. Dyer’s Chop House, Inc. , 350 F. Supp. 153 (N.D. Ohio 1972), see 
Bright v. Isenbarger , 445 F.2d 412 (7 th Cir. 1971). 
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CONCLUSION 


Throughout its Brief, Lotus applies its interpretation of the law of state 
action to the wrong factual allegations. Lotus, either mistakenly or intentionally, 
used the original complaint that had been legally superseded by the more detailed 
Amended Complaint with its different allegations. As such, Lotus’ application of 
the law to this case is a legal nullity. 


Dated: April 29, 2009 


/S/ 


Roy Den Hollander, Esq. 
Attorney and representative of 
putative plaintiff-appellant class 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Club, Guest House, A.E.R. Nightclub, Lotus, Sol. (Filing Fee $ 350.00, Receipt 
Number 618974)Document filed by Roy Den Hollander.(tro) Additional 
attachment(s) added on 6/26/2007 (Polanco, Juan). (Entered: 06/25/2007) 

06/21/2007 

1 

SUMMONS ISSUED as to Jane Doe Promoters, Copacabana Nightblub, China 
Club, Guest House, A.E.R. Nightclub. Lotus, Sol. (tro) (Entered: 06/25/2007) 

06/21/2007 


Magistrate Judge Kevin N. Fox is so designated, (tro) (Entered: 06/25/2007) 

06/21/2007 


Case Designated ECF. (tro) (Entered: 06/25/2007) 

07/21/2007 

2 

AFFIDAVIT OF SERVICE. Copacabana Nightblub served on 6/27/2007, 
answer due 7/17/2007; China Club served on 7/17/2007, answer due 8/6/2007; 
Guest House served on 6/27/2007, answer due 7/17/2007; A.E.R. Nightclub 
served on 6/27/2007, answer due 7/17/2007; Lotus served on 7/14/2007, answer 
due 8/3/2007; Sol served on 6/27/2007, answer due 7/17/2007. Service was 
accepted by Fecharan Gen Agent. Document filed by Copacabana Nightblub; 
China Club; Guest House; A.E.R. Nightclub; Lotus; Sol. (Den Hollander, Roy) 
(Entered: 07/21/2007) 

08/03/2007 


FILING ERROR - DEFICIENT DOCKET ENTRY - (SELECTED THE 
WRONG PARTIES) NOTICE OF APPEARANCE by Deborah Swindells 
Donovan on behalf of Jane Doe Promoters, Copacabana Nightblub, China 

Club, Guest House, A.E.R. Nightclub, Lotus, Sol (Donovan, Deborah) 

Modified on 8/9/2007 (lb). (Entered: 08/03/2007) 

08/09/2007 

4 

NOTICE OF APPEARANCE by Deborah Swindells Donovan on behalf of 

Lotus (Donovan. Deborah) (Entered: 08/09/2007) 

08/22/2007 

5 

FILING ERROR - ELECTRONIC FILING FOR NON-ECF DOCUMENT - 
MOTION for Extension of Time to Answer (STIPULATION EXTENDING 
TIME REPLY). Document filed by Lotus.(Donovan. Deborah) Modified on 
8/23/2007 (KA). (Entered: 08/22/2007) 

08/23/2007 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - NON-ECF 
DOCUMENT ERROR. Note to Attorney Deborah Swindells Donovan to E- 
MAIL pdf copy to orders_andjudgments@nysd.uscourts.gov Document No. 5 
Stipulation extending time to Reply. This document is not filed via ECF. (KA) 
(Entered: 08/23/2007) 

08/29/2007 


FILING ERROR - ELECTRONIC FILING FOR NON-ECF DOCUMENT - 
CONSENT MOTION for Extension of Time to File Answer (STIPULATION). 
Document filed by A.E.R. Nightclub.Return Date set for 9/2/2009 at 09:00 AM. 
(Elliott, Vanessa) (Entered: 08/29/2007) 

09/05/2007 

7 

STIPULATION AND ORDER, the time for Defendants Lotus to answer or 
otherwise respond is extended to 10/1/2007. So Ordered. (Signed by Judge 
Miriam Goldman Cedarbaum on 9/4/07) (jco) (Entered: 09/06/2007) 

09/20/2007 

8 

NOTICE OF APPEARANCE by Robert Scott Grossman on behalf of Sol 
(Grossman, Robert) (Entered: 09/20/2007) 

09/20/2007 

9 

FILING ERROR - ELECTRONIC FILING FOR NON-ECF DOCUMENT - 
CONSENT MOTION for Extension of Time to File Answer re: 8 Notice of 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl7318258282624654-L_801_0-l 
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Appearance (STIPULATION). Document filed by Sol.(Grossman, Robert) 
Modified on 9/20/2007 (KA). (Entered: 09/20/2007) 

09/20/2007 

1 

***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - NON-ECF 
DOCUMENT ERROR. Note to Attorney Robert Scott Grossman to E-MAIL 
pdf copy to orders_andjudgments@nysd.uscourts.gov Document No. 9 
Stipulation. This document is not filed via ECF. (KA) (Entered: 09/20/2007) i 

09/24/2007 

10 

STIPULATION AND ORDER: the time for defendant AER Lounge, LLC to 
appear, answer or otherwise respond to the complaint is extended to 10/1/07. 
A.E.R. Nightclub answer due 10/1/2007. (Signed by Judge Miriam Goldman 
Cedarbaum on 9/24/07) (db) (nd). (Entered: 09/25/2007) 

09/26/2007 

11 

PRE-CONFERENCE STATEMENT Letter requesting permission to file 
motion to dismiss. Document filed by A.E.R. Nightclub.(Elliott, Vanessa) 
(Entered: 09/26/2007) 

09/28/2007 

12 

MOTION to Dismiss /or failure to state a claim, pursuant to Rule 12(b)(6). 
Document filed by A.E.R. Nightclub.Responses due by 10/17/2007,Return 

Date set for 10/25/2007 at 09:30 AM.fEIliott, Vanessa) (Entered: 09/28/2007) 

09/28/2007 

.1.3 

MOTION to Dismiss /or Failure to State a Claim, Pursuant to Rule 12(b)(6). 
Document filed by A.E.R. Nightclub.Responses due by 10/17/2007,Return 

Date set for 10/25/2007 at 09:30 AM. (Attachments: # 1 Affidavit in Support of 
Motion to Dismiss# 2 Memorandum of Law in Support of Motion to Dismiss) 
(Elliott, Vanessa) (Entered: 09/28/2007) 

09/29/2007 

14 

REPORT of Rule 26(f) Planning Meeting, (Attachments: # 1 Supplement 
Proposed Case Mngmt Plan)(Den Hollander, Roy) (Entered: 09/29/2007) 

10/01/2007 


RULE 26(f) DISCOVERY PLAN REPORT.Document filed by Lotus. 
(Attachments: # .1. Certificate of Service)(Donovan, Deborah) (Entered: 
10/01/2007) 

10/02/2007 

16 

RULE 7.1 CORPORATE DISCLOSURE STATEMENT, no Corporate Parent. 
Document filed by A.E.R. Nightclub.(Elliott, Vanessa) (Entered: 10/02/2007) 

10/03/2007 


Minute Entry for proceedings held before Judge Miriam Goldman Cedarbaum : 
Status Conference held on 10/3/2007 at 10:39am for 16 min. (jmi) (Entered: 
10/04/2007) 

10/03/2007 

■ 

Minute Entry for proceedings held before Judge Miriam Goldman Cedarbaum : 
Status Conference held on 10/3/2007. (jco) (Entered: 10/09/2007) 

10/04/2007 

17 

Voluntary Dismissal Of Defendant Guest Home: Plaintiff in this proposed class 
action, Roy Den Hollander, voluntarily dismisses under Fed. R. Civ. R. 41(a) 
(l)(i) and in accordance with Fed. R. Civ. P. 23(e)(1)(A) this action against the 
named dft Guest House, and the action is dismissed with prejudice. This 
voluntarily dismissal is limited to dft Guest House. (Signed by Judge Miriam 
Goldman Cedarbaum on 10/3/07) (Entered: 10/04/2007) 

10/08/2007 

18 

FILING ERROR - DEFICIENT DOCKET ENTRY - MOTION to Disqualify 
Judge Cedarbaum. Document filed by Roy Den Hollander. Return Date set for 

11/1/2007 at 09:30 AM. (Attachments: # 1 Notice Motion# 2 Affidavit # 3 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl7318258282624654-L8010-1 


12/1/2008 
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Memorandum Law)(Den Hollander, Roy) Modified on 10/9/2007 (KA). 

(Entered: 10/08/2007) 

10/09/2007 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT 
DOCKET ENTRY ERROR. Note to Attorney Roy Den Hollander to RE-FILE 
Document 18 MOTION to Disqualify Judge Cedarbaum. ERROR(S): Filing 
Error of Attachments. Supporting documents must be filed individually. Event 
codes located under Replies, Opposition and Supporting Documents. (KA) 
(Entered: 10/09/2007) 

10/09/2007 

19 

MOTION for Recusal Judge Cedarbaum. Document filed by Roy Den 
Hollander.Return Date set for 11/1/2007 at 09:30 AM,(Den Hollander, Roy) 
(Entered: 10/09/2007) 

10/09/2007 

20 

AFFIRMATION of Roy Den Hollander in Support re: 19 MOTION for 

Recusal Judge Cedarbaum., Document filed by Roy Den Hollander. (Den 
Hollander, Roy) (Entered: 10/09/2007) 

10/09/2007 

I 

MEMORANDUM OF LAW in Support re: 19 MOTION for Recusal Judge 
Cedarbaum.. Document filed by Roy Den Hollander. (Den Hollander, Roy) 
(Entered: 10/09/2007) 

10/09/2007 

22 

CERTIFICATE OF SERVICE of Motion served on Copacabana, China Club, 
AER, Lotus, Sol on 10/8/07. Service was made by Mail ECF. Document filed 
by Roy Den Hollander. (Den Hollander, Roy) (Entered: 10/09/2007) 

10/24/2007 

23 

FIRST MEMORANDUM OF LAW in Opposition re: 19 MOTION for Recusal 
Judge Cedarbaum.. Document filed by Lotus. (Donovan, Deborah) (Entered: 
10/24/2007) 

10/24/2007 

24 

DECLARATION of Deborah Swindells Donovan in Opposition re: 19 

MOTION for Recusal Judge Cedarbaum.. Document filed by Lotus. 
(Attachments:# 1 Exhibit A)(Donovan, Deborah) (Entered: 10/24/2007) 

10/24/2007 

25 

FILING ERROR - DEFICIENT DOCKET ENTRY - SEE DOCUMENT # 26) 

- CERTIFICATE OF SERVICE of Memorandum of Law in Opposition to 
Plaintiffs Motion to Disqualify Judge Cedarbaum, Declaration of Deborah 
Swindells Donovan in Opposition to Plaintiffs Motion to Dismiss Judge 
Cedarbaum served on Roy Den Hollander, Esq., Vanessa R. Elliot, Esq., 

Thomas B. Willinsky, Esq., Adam B. Kaufman, Esq., Charles B. Linn, Esq. on 
October 24, 2007. Document filed by Lotus. (Donovan, Deborah) Modified on 

11/2/2007 (GF). (Entered; 10/24/2007) 

10/24/2007 

26 

CERTIFICATE OF SERVICE of Defendant's Memorandum of Law In 
Opposition to Plaintiffs Motion to Disqualify Judge Cedarbaum, Declaration of 
Deborah Swindells Donovan In Opposition to Plaintiffs Motion to Disqualify 
Judge Cedarbaum with Exhibit served on Thomas B. Wilinsky, Esq., Adam B. 
Kaufman, Esq.; Charles B. Linn, Esq. on October 24, 2007. Service was made 
by MAIL. Document filed by Lotus. (Donovan, Deborah) (Entered: 

10/24/2007) 

10/24/2007 

27 

DECLARATION of Robert S. Grossman, Esq. in Opposition re: 19 MOTION 
for Recusal Judge Cedarbaum.. Document filed by Sol. (Grossman, Robert) 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl7318258282624654-L 801 _0-1 


12/1/2008 
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(Entered: 10/24/2007) 


10/29/2007 

28 

REPLY AFFIRMATION of Roy Den Hollander in Support re: 19 MOTION 
for Recusal Judge Cedarbaum., Document filed by Roy Den Hollander. 
(Attachments: # 1 Exhibit # 2 Exhibit)(Den Hollander, Roy) (Entered: 
10/29/2007) 

10/29/2007 

29 

REPLY MEMORANDUM OF LAW in Support re: 19 MOTION for Recusal 
Judge Cedarbaum.. Document filed by Roy Den Hollander. (Den Hollander, i 
Roy) (Entered: 10/29/2007) 

10/29/2007 

30 

CERTIFICATE OF SERVICE of Reply served on Cpoacabana et al. on 
10/29/2007. Document filed by Roy Den Hollander. (Den Hollander, Roy) 
(Entered: 10/29/2007) 

10/29/2007 

31 

CERTIFICATE OF SERVICE of declaration in opposition to Plaintiffs motion 
to disqualify served on Plaintiff, and counsel for co-defendants who have 
appeared on 10/24/07. Document filed by Sol. (Grossman, Robert) (Entered; 
10/29/2007) 

11/01/2007 

32 

MEMORANDUM ENDORSEMENT re: 19 Notice of Motion for 
Disqualification of Judge Cedarbaum. Endorsement: I am unaware of any 
conduct of mine that provides a basis for reasonable questioning my ; 

impartiality toward men as a class. Motion Denied. SO ORDERED. (Signed by 
Judge Miriam Goldman Cedarbaum on 11/1/07) (db) (Entered: 11/01/2007) 

11/07/2007 


MOTION to Dismiss Complaint. Document filed by Sol.Responses due by 

11/21/2007,Return Date set for 11/29/2007 at 09:30 AM. (Attachments: # 1 
Exhibit Exhibit A - Complaint)(Grossman, Robert) (Entered; 11/07/2007) 

11/07/2007 

34 

MEMORANDUM OF LAW in Support re: 33 MOTION to Dismiss 

Complaint.. Document filed by Sol. (Grossman, Robert) (Entered: 11/07/2007) 

11/07/2007 

35 

CERTIFICATE OF SERVICE of Motion to Dismiss and Memorandum of Law 
served on Plaintiff and appearing Defendants on 11/17/2007. Document filed 
by Sol. (Grossman, Robert) (Entered: 11/07/2007) 

11/07/2007 

36 

MOTION to Dismiss. Document filed by Lotus.(Donovan, Deborah) (Entered: 
11/07/2007) 

11/07/2007 

37 

MEMORANDUM OF LAW in Support re: 36 MOTION to Dismiss- 
Document filed by Lotus. (Donovan, Deborah) (Entered: 11/07/2007) 

11/07/2007 

38 

DECLARATION of Deborah Swindells Donovan in Support re: 36 MOTION 
to Dismiss.. Document filed by Lotus. (Donovan, Deborah) (Entered: 

11/07/2007) 

11/07/2007 

39 

CERTIFICATE OF SERVICE of Notice of Motion to Dismiss, Memorandum ; 
of Law In Support, Declaration of D. Donovan with Exhibits served on All 

Parties on November 7, 2007. Document filed by Lotus. (Donovan, Deborah) 
(Entered: 11/07/2007) 


11/09/2007 40 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No publicly held 

corporate parents Corporate Parent. Document filed by Sol.(Grossman, Robert) 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl7318258282624654-L801 _0-1 


12/1/2008 
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11/09/2007 

41 

RULE 7.1 CORPORATE DISCLOSURE STATEMENT. NO Corporate 

Parent. Document filed by Lotus.(Donovan, Deborah) (Entered: 11/09/2007) 

11/09/2007 

42 

CERTIFICATE OF SERVICE of Disclosure Statement served on ALL 

PARTIES on November 9,2007, Document filed by Lotus. (Donovan, 

Deborah) (Entered: 11/09/2007) 

11/12/2007 

43 

MEMORANDUM OF LAW in Support re: 13 MOTION to Dismiss for Failure 
to State a Claim, Pursuant to Ride 12(b)(6). MOTION to Dismiss /dr Failure to 
State a Claim, Pursuant to Rule 12(b)(6)., 12 MOTION to Dismiss for failure 
to state a claim, pursuant to Rule 12(b)(6).. Document filed by Sol. (Grossman, 
Robert) (Entered: 11/12/2007) 

11/20/2007 

44 

MEMORANDUM OF LAW in Opposition re: 36 MOTION to Dismiss., 33 
MOTION to Dismiss Complaint ., 12 MOTION to Dismiss for faillire to state a 
claim, pursuant to Rule 12(b)(6)., 13 MOTION to Dismiss /or Failure to State 
a Claim, Pursuant to Rule 12(b)(6). MOTION to Dismiss /br Failure to State a 
Claim. Pursuant to Rule 12(b)(6).. Document filed by Roy Den Hollander. 
(Attachments: # 1 Exhibit # 2 Exhibit # 3 Exhibit # 4 Exhibit # 5 Exhibit # 6 
Exhibit # 7 Exhibit # 8 Exhibit # 9 Exhibit # 10 Exhibit # 11 Exhibit # 12 

Exhibit # 13 Exhibit # 14 Exhibit # 15 Exhibit # 16 Exhibit # 17 Exhibit)(Den 
Hollander, Roy) (Entered: 11/20/2007) 

11/21/2007 

45 

CERTIFICATE OF SERVICE of Opposition to Motions to Dismiss served on 
Copacabana et al. on November 20, 2007. Document filed by Roy Den 

Hollander. (Den Hollander, Roy) (Entered: 11/21/2007) 

11/21/2007 

46 

FIRST AMENDED CLASS ACTION COMPLAINT amending 1 Complaint, 
against A.E.R. Lounge, Copacabana Nightclub, Jane Doe Promoters, China 

Club, Lotus, Sol.Document filed by Copacabana Nightclub, A.E.R. Lounge, 

Roy Den HoIlander.Related document: 1 Complaint, filed by Roy Den 

Hollander. (Attachments: # 1 AmdCmpExhibit 1, # 2 AmdCmpExhibit 2, # 3 
AmdCmpExhibit 3, # 4 AmdCmpExhibit 4, # 5 AmdCmpExhibit 5, # 6 
AmdCmpExhibit 6, # 1 AmdCmpExhibit 7, # 8 AmdCmpExhibit 8, # 9 
AmdCmpExhibit 9, # 10 AmdCmpExhibit 10, # 11 AmdCmpExhibit 11,# 12 
AmdCmpExhibit 12, # 13 AmdCmpExhibit 13, # 14 AmdCmpExhibit 14, # 15 
AmdCmpExhibit I5)(db) (Entered: 11/26/2007) 

11/26/2007 

47 

MEMORANDUM OF LAW in Opposition re: 36 MOTION to Dismiss. 
Memorandum of Law in Opposition to Plaintiff's Alleged Cross Motions. 
Document filed by Lotus. (Donovan, Deborah) (Entered: 11/26/2007) 

11/26/2007 

48 

CERTIFICATE OF SERVICE of MEMORANDUM OF LAW IN 

OPPOSITION TO PLAINTIFFS ALLEGED CROSS MOTIONS served on 

ALL PARTIES on November 26, 2007. Document filed by Lotus. (Donovan, 
Deborah) (Entered: 11/26/2007) 

11/26/2007 

49 

DECLARATION of Robert S. Grossman in Support re: 33 MOTION to 

Dismiss Complaint.. Document filed by Sol. (Grossman, Robert) (Entered: 
11/26/2007) 
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11/26/2007 50 REPLY MEMORANDUM OF LAW in Support re: 33 MOTION to Dismiss 

Complaint.. Document filed by Sol. (Grossman, Robert) (Entered: 11/26/2007) 

12/14/2007 51 MOTION to Dismiss Amended Complaint. Document filed by Sol. Responses 

due by 12/28/2007 Return Date set for 1/10/2008 at 09:30 AM. (Attachments: # 
1 Exhibit Amended Complaint)(Grossman, Robert) (Entered: 12/14/2007) 

12/14/2007 52 MOTION to Dismiss Amended Complaint. Document filed by A.E.R. Lounge, 

A.E.R. Nightclub. Return Date set for 1/10/2007 at 09:30 AM. Responses due 
by 12/28/2007 (Attachments: # 1 Affidavit Supplemental Affirmation of 
Vanessa R. Elliott in Support of Motion to Dismiss Amended Complaint) 
(Elliott, Vanessa) (Entered: 12/14/2007) 

12/14/2007 53 MEMORANDUM OF LAW in Support re: 36 MOTION to Dismiss. 

Supplemental Memorandum of Law in Support of Motion to Dismiss. Document 
filed by Lotus. (Donovan, Deborah) (Entered: 12/14/2007) 

12/14/2007 54 CERTIFICATE OF SERVICE of Defendant’s Supplemental Memorandum of 

Law In Support of Motion to Dismiss served on All Parties on December 14, 
2007. Document filed by Lotus. (Donovan, Deborah) (Entered: 12/14/2007) 

12/27/2007 55 DECLARATION of Den Hollander in Opposition re: 52 MOTION to Dismiss 

Amended Complaint., 51 MOTION to Dismiss Amended Complaint.. Document 
1 filed by Roy Den Hollander. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 

Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit)(Den Hollander, Roy) (Entered: 

12/27/2007) 

12/27/2007 56 MEMORANDUM OF LAW in Opposition re: 52 MOTION to Dismiss 

Amended Complaint., 51 MOTION to Dismiss Amended Complaint.. Document 
filed by Roy Den Hollander. (Den Hollander, Roy) (Entered: 12/27/2007) 

12/27/2007 57 CROSS MOTION Strike, deny, disclose information re: 53 Memorandum of 

Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 
Motion, 36 MOTION to Dismiss., 24 Declaration in Opposition to Motion, 43 
Memorandum of Law in Support of Motion, 33 MOTION to Dismiss 
Complaint., 5_1 MOTION to Dismiss Amended Complaint., 34 Memorandum of 
Law in Support of Motion. Document filed by Roy Den Hollander. Return Date 
set for 1/10/2008 at 09:30 AM.(Den Hollander, Roy) (Entered: 12/27/2007) 

12/27/2007 58 FILING ERROR - WRONG DOCUMENT TYPE SELECTED FROM MENU 

- CROSS MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss (Amended Complaint), 38 Declaration in Support of 
Motion, 36 MOTION to Dismiss., 24 Declaration in Opposition to Motion, 43 
Memorandum of Law in Support of Motion, 33 MOTION to Dismiss 
Complaint., 51 MOTION to Dismiss Amended Complaint., 34 Memorandum of 
Law in Support of Mot ion (DECLARATION IN SUPPORT OF MOTION). 
Document filed by Roy Den Hollander. Return Date set for 1/10/2008 at 09:30 
AM.(Den Hollander, Roy) Modified on 1/2/2008 (KA). (Entered: 12/27/2007) 

12/27/2007 59 FILING ERROR - WRONG DOCUMENT TYPE SELECTED FROM MENU 

- MOTION Strike, deny, disclose information re: 53 Memorandum of Law in 
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Support of Motion, 37 Memorandum of Law in Support of Motion, 52 

MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to Dismiss., 57 CROSS MOTION Strike, deny, disclose 
information re: 53 Memorandum of Law in Support of Motion, 37 

Memorandum of Law in Support of Motion, 52 MOTION to Dismiss Amended 
Complaint., 38 Declaration in Support of Motion, 36 MOTION to 

DismisCROSS MOTION Strike, deny, disclose information re: 53 

Memorandum of Law in Support of Motion, 37 Memorandum of Law in 

Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to DismisCROSS MOTION 
Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 

Dismiss Amended Complaint.. 38 Declaration in Support of Motion, 36 

MOTION to Dismis, 24 Declaration in Opposition to Motion, 43 Memorandum 
of Law in Support of Motion, 33 MOTION to Dismiss Complaint., 51 

MOTION to Dismiss Amended Complaint., 34 Memorandum of Law in 

Support of Motion, 58 CROSS MOTION Strike, deny, disclose information re: 

53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to DismisCROSS MOTION 
Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 

Dismiss Amended Complaint., 38 Declaration in Support of Motion, 36 

MOTION to DismisCROSS MOTION Strike, deny, disclose information re: 53 
Memorandum of Law in Support of Motion, 37 Memorandum of Law in 

Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to Dismiss(MEMORANDUM 
OF LAW IN SUPPORT OF MOTION). Document filed by Roy Den 

Hollander. Return Date set for 1/10/2008 at 09:30 AM.(Den Hollander, Roy) 
Modified on 1/2/2008 (KA). (Entered: 12/27/2007) 

12/29/2007 

60 

CERTIFICATE OF SERVICE of Cross Motions Supp Opposition served on 
Copacabana et al. on December 28, 2007. Service was made by ECF, mail, 
email. Document filed by Roy Den Hollander. (Den Hollander, Roy) (Entered: 
12/29/2007) 

01/02/2008 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DOCUMENT 

TYPE ERROR. Note to Attorney Roy Den Hollander to RE-FILE Document 

58 CROSS MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to DismisCROSS MOTION Strike, deny, disclose 
information re: 53 Memorandum of Law in Support of Motion, 37 

Memorandum of Law in Support of Motion, 52 MOTION to Dismiss Amended 
Complaint., 38 Declaration in Support of Motion, 36 MOTION to 

DismisCROSS MOTION Strike, deny, disclose information re: 53 

Memorandum of Law in Support of Motion, 37 Memorandum of Law in 

Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to Dismis. Use the document 
type Declaration in Support of Motion found under the document list Replies, 
Opposition and Supporting Documents. (KA) (Entered: 01/02/2008) 
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01/02/2008 ***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DOCUMENT 

TYPE ERROR. Note to Attorney Roy Den Hollander to RE-FILE Document 
59 MOTION Strike, deny, disclose information re: 53 Memorandum of Law in 
Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint ., 38 Declaration in Support of 
Motion, 36 MOTION to Dismiss., MOTION Strike, deny, disclose information 
re: 53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to Dismiss., MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 
37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 
Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
Dismiss., MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 
Motion, 36 MOTION to Dismiss., MOTION Strike, deny, disclose information 
re: 53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint ., 38 
Declaration in Support of Motion, 36 MOTION to Dismiss., MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 
37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 
Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
Dismiss., MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
% MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to Dismiss., MOTION Strike, deny, disclose information 
re: 53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to Dismiss., MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 
37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 
Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
Dismiss.,. Use the document type Memorandum of Law in Support of Motion 
found under the document list Replies, Opposition and Supporting Documents. 


01/02/2008 


61 


(KA) (Entered: 01/02/2008) 

DECLARATION of Den Hollander in Support re: 57 CROSS MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 
37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 
Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
DismisCROSS MOTION Strike, deny, disclose information re: 53 
Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to DismisCROSS MOTION 
Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 
Dismiss Amended Complaint., 38 Declaration in Support of Motion, 36 
MOTION to Dismis. Document filed by Roy Den Flollander. (Den Hollander, 
Roy) (Entered: 01/02/2008) 



01/02/2008 62 CROSS MEMORANDUM OF LAW in Support re: 57 CROSS MOTION 
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Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 

Dismiss Amended Complaint., 38 Declaration in Support of Motion, 36 

MOTION to DismisCROSS MOTION Strike, deny, disclose information re: 53 
Memorandum of Law in Support of Motion, 37 Memorandum of Law in 

Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to DismisCROSS MOTION 
Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 

Dismiss Amended Complaint., 38 Declaration in Support of Motion, 36 

MOTION to Dismis. Document filed by Roy Den Hollander. (Den Hollander, 
Roy) (Entered: 01/02/2008) 

01/07/2008 

t 

63 

AFFIRMATION of Robert S. Grossman, Esq. in Opposition re: 57 CROSS 
MOTION Strike, deny, disclose information re: 53 Memorandum of Law in 
Support of Motion, 37 Memorandum of Law in Support of Motion, 52 

MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to DismisCROSS MOTION Strike, deny, disclose 
information re: 53 Memorandum of Law in Support of Motion, 37 

Memorandum of Law in Support of Motion, 52 MOTION to Dismiss Amended 
Complaint., 38 Declaration in Support of Motion, 36 MOTION to 

DismisCROSS MOTION Strike, deny, disclose information re: 53 

Memorandum of Law in Support of Motion, 37 Memorandum of Law in 

Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to Dismis. Document filed by 
Sol. (Grossman, Robert) (Entered: 01/07/2008) 

01/08/2008 

64 

CROSS REPLY MEMORANDUM OF LAW in Support re: 57 CROSS 
MOTION Strike, deny, disclose information re: 53 Memorandum of Law in 
Support of Motion, 37 Memorandum of Law in Support of Motion, 52 

MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to DismisCROSS MOTION Strike, deny, disclose 
information re: 53 Memorandum of Law in Support of Motion, 37 

Memorandum of Law in Support of Motion, 52 MOTION to Dismiss Amended 
Complaint., 38 Declaration in Support of Motion, 36 MOTION to 

DismisCROSS MOTION Strike, deny, disclose information re: 53 

Memorandum of Law in Support of Motion, 37 Memorandum of Law in 

Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to Dismis. Document filed by 
Roy Den Hollander. (Den Hollander, Roy) (Entered: 01/08/2008) 

08/20/2008 

65 

NOTICE OF APPEARANCE by Christopher Brian Block on behalf of Lotus 
(Attachments: # 1 Affidavit of Service)(Block, Christopher) (Entered: 
08/20/2008) 

09/29/2008 

66 

OPINION #96551: the 36,51 ,52 motions to dismiss filed by AER, Lotus, and 
Sol are granted, and the complaint is dismissed as to all defendants. Den 
Hollanders 57 motions are denied. The Clerk is directed to close this case. 
(Signed by Judge Miriam Goldman Cedarbaum on 9/29/2008) Copies Mailed 

By Chambers, (kkc) (Entered: 09/29/2008) 

09/29/2008 

67 

CLERK'S JUDGMENT That for the reasons stated in the Court's Opinion dated 
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September 29, 2008, AER, Lotus, and Sols motion to dismiss are granted; the 
complaint is dismissed as to all defendants; and Hollanders motions are denied; 
accordingly, the case is closed. (Signed by J. Michael McMahon, clerk on 
9/29/08) (Attachments: # I notice of right to appeal)(ml) (Entered: 09/29/2008) 

10/10/2008 

68 

NOTICE OF APPEAL from 66 Memorandum & Opinion, 67 Clerk’s Judgment. 
Document filed by Roy Den Hollander. Filing fee $ 455.00, receipt number E 
665328. Copies mailed to attorney(s) of record: Beattie Padovano, LLC; 

Gordon & Rees, LLP; and Robert S. Grossman, PC. (tp) (nd). (Entered: 
11/12/2008) 

11/12/2008 


Transmission of Notice of Appeal to the District Judge re: 68 Notice of Appeal, 
(tp) (Entered: 11/12/2008) 

11/12/2008 


Transmission of Notice of Appeal to the District Judge re: 68 Notice of Appeal, 
(tp) (Entered: 11/12/2008) 

11/12/2008 

* 


Appeal Record Sent to USCA (Electronic File). Certified Indexed record on 
Appeal Electronic Files for 48 Certificate of Service Other filed by Lotus, 31 
Certificate of Service Other filed by Sol, 39 Certificate of Service Other filed 
by Lotus, 44 Memorandum of Law in Opposition to Motion,, filed by Roy Den 
Hollander, 41 Rule 7.1 Corporate Disclosure Statement filed by Lotus, 37 : 

Memorandum of Law in Support of Motion filed by Lotus, 2 Affidavit of 

Service Complaints,, filed by Guest House, Sol, Lotus, A.E.R. Nightclub, 

China Club, Copacabana Nightblub, 6 CONSENT MOTION for Extension of 
Time to File Answer, filed by A.E.R. Nightclub, 7 Stipulation and Order. Set 
Deadlines/Hearings, 38 Declaration in Support of Motion filed by Lotus, 36 
MOTION to Dismiss, filed by Lotus, 26 Certificate of Service Other, filed by 
Lotus, 16 Rule 7.1 Corporate Disclosure Statement filed by A.E.R. Nightclub, 

23 Memorandum of Law in Opposition to Motion filed by Lotus, 22 Certificate 
of Service Other filed by Roy Den Hollander, 55 Declaration in Opposition to 
Motion, filed by Roy Den Hollander, 5 MOTION for Extension of Time to 
Answer, filed by Lotus, 67 Clerk's Judgment, 35 Certificate of Service Other 
filed by Sol, 20 Affirmation in Support of Motion filed by Roy Den Hollander, 

50 Reply Memorandum of Law in Support of Motion filed by Sol, 14 Rule 26 
(f) Discovery Plan Report, 65 Notice of Appearance filed by Lotus, 59 

MOTION Strike, deny, disclose information re: 53 Memorandum of Law in 
Support of Motion, 37 Memorandum of Law in Support of Motion, 52 

MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to Dismiss., MOTION Strike, deny, disclose information 
re: 53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 

Declaration in Support of Motion, 36 MOTION to Dismiss., MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 

37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 

Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
Dismiss., MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 

Motion, 36 MOTION to Dismiss., MOTION Strike, deny, disclose information 
re: 53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
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Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to Dismiss., MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 
37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 
Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
Dismiss., MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 
Motion, 36 MOTION to Dismiss., MOTION Strike, deny, disclose information 
re: 53 Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to Dismiss., MOTION Strike, 
deny, disclose information re: 53 Memorandum of Law in Support of Motion, 
37 Memorandum of Law in Support of Motion, 52 MOTION to Dismiss 
Amended Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
Dismiss., filed by Roy Den Hollander, 43 Memorandum of Law in Support of 
Motion, filed by Sol, 33 MOTION to Dismiss Complaint, filed by Sol, 12 
MOTION to Dismiss for failure to state a claim, pursuant to Rule 12(b)(6). 
filed by A.E.R. Nightclub, 51 MOTION to Dismiss Amended Complaint, filed 
by Sol, 34 Memorandum of Law in Support of Motion filed by Sol, 21 
Memorandum of Law in Support of Motion filed by Roy Den Hollander, 60 
Certificate of Service Other filed by Roy Den Hollander, 58 CROSS MOTION 
Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 
Dismiss Amended Complaint., 38 Declaration in Support of Motion, 36 
MOTION to DismisCROSS MOTION Strike, deny, disclose information re; 53 
Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to DismisCROSS MOTION 
Strike, deny, disclose information re: 53 Memorandum of Law in Support of 
Motion, 37 Memorandum of Law in Support of Motion, 52 MOTION to 
Dismiss Amended Complaint., 38 Declaration in Support of Motion, 36 
MOTION to Dismis filed by Roy Den Hollander, 25 Certificate of Service 
Other,, filed by Lotus, 9 CONSENT MOTION for Extension of Time to File 
Answer re: 8 Notice of Appearance, filed by Sol, 17 Notice of Voluntary 
Dismissal - Signed, Add and Terminate Parties,, 46 Amended Complaint,, filed 
by A.E.R. Lounge, Copacabana Nightclub, Roy Den Hollander, 53 
Memorandum of Law in Support of Motion filed by Lotus, 1.9 MOTION for 
Recusal Judge Cedarbaum. filed by Roy Den Hollander, 63 Affirmation in 
Opposition to Motion,,, filed by Sol, 28 Reply Affirmation in Support of 
Motion filed by Roy Den Hollander, 1.8 MOTION to Disqualify Judge 
Cedarbaum. filed by Roy Den Hollander, 10 Stipulation and Order, Set 
Deadlines/Hearings, 32 Order on Motion for Recusal, 56 Memorandum of Law 
in Opposition to Motion filed by Roy Den Hollander, 11 Pre-Conference 
Statement filed by A.E.R. Nightclub, 30 Certificate of Service Other filed by 
Roy Den Hollander, 52 MOTION to Dismiss Amended Complaint, filed by 
A.E.R. Lounge, A.E.R. Nightclub, 8 Notice of Appearance filed by Sol, 3 
Notice of Appearance, filed by Jane Doe Promoters, Guest House, Sol, Lotus, 
A.E.R. Nightclub, China Club, Copacabana Nightblub, 27 Declaration in 
Opposition to Motion filed by Sol, 62 Memorandum of Law in Support of 
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Motion,,, filed by Roy Den Hollander, 49 Declaration in Support of Motion 
filed by Sol, 66 Memorandum & Opinion, 61 Declaration in Support of 
Motion,,, filed by Roy Den Hollander, 68 Notice of Appeal, filed by Roy Den 
Hollander, 15 Rule 26(f) Discovery Plan Report filed by Lotus, 64 Reply 
Memorandum of Law in Support of Motion,,, filed by Roy Den Hollander, 42 
Certificate of Service Other filed by Lotus, 47 Memorandum of Law in 
Opposition to Motion filed by Lotus, 13 MOTION to Dismiss for Failure to 
State a Claim, Pursuant to Rule 12(b)(6). MOTION to Dismiss for Failure to 
State a Claim, Pursuant to Rule 12(b)(6). filed by A.E.R. Nightclub, 1 
Complaint, filed by Roy Den Hollander, 40 Rule 7.1 Corporate Disclosure 
Statement filed by Sol, 54 Certificate of Service Other filed by Lotus, 57 
CROSS MOTION Strike, deny, disclose information re: 53 Memorandum of 
Law in Support of Motion, 37 Memorandum of Law in Support of Motion, 52 
MOTION to Dismiss Amended Complaint., 38 Declaration in Support of 
Motion, 36 MOTION to DismisCROSS MOTION Strike, deny, disclose 
information re: 53 Memorandum of Law in Support of Motion, 37 
Memorandum of Law in Support of Motion, 52 MOTION to Dismiss Amended 
Complaint., 38 Declaration in Support of Motion, 36 MOTION to 
DismisCROSS MOTION Strike, deny, disclose information re: 53 
Memorandum of Law in Support of Motion, 37 Memorandum of Law in 
Support of Motion, 52 MOTION to Dismiss Amended Complaint., 38 
Declaration in Support of Motion, 36 MOTION to Dismis filed by Roy Den 
Hollander, 24 Declaration in Opposition to Motion filed by Lotus, 45 
Certificate of Service Other filed by Roy Den Hollander, 29 Reply 
Memorandum of Law in Support of Motion filed by Roy Den Hollander, 4 
Notice of Appearance filed by Lotus were transmitted to the U.S. Court of 
Appeals, (tp) (Entered: 11/12/2008) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff on behalf of himself 
and all others similarly situated, 


-against- 


Copacabana Nightclub, 
China Club, 

A.E.R. Lounge, 

Lotus, 

Sol 1 , and 

Jane Doe Promoters, 

Defendants. 


x 


Docket No. 07 CV 5873 (MGC) 
ECF 

FIRST AMENDED CLASS 
ACTION 42 U.S.C. 1983 
COMPLAINT 


Civil Rights, 14 th Amendment - Equal Protection, Class Action. 

1. This is an action brought by the plaintiffs as a class for declaratory and injunctive relief 
and nominal damages against the defendant discos 2 for the deprivation, under the color of 
state law, of the plaintiffs’ rights as guaranteed by the equal protection clause of the 
Fourteenth Amendment of the Constitution of the United States. 

2. The defendants regularly hold “Ladies Nights” in which they charge males 18 years-old 
and older more for admission than they charge females or give males less time than 
females to enter defendant discos for free or at a reduced price. 

3. This class action is brought pursuant to 42 U.S.C. § 1983 over which this Court has 
jurisdiction in accordance with 28 U.S.C. § 1343(3) & (4). 


1 The defendants are listed by their trade names or “doing business as” names. Their legal business names are for 
the Copacabana Nightclub: River Watch Restaurant, Inc.; for China Club: Nightlife Enterprises L.P.; for A.E.R. 
Lounge: AER Lounge LLC: for Lotus: Lulu’s LLC; and for Sol: Ruby Falls Partners LLC. 

z The generic tern “disco” is used to refer to the defendants’ establishments that sell alcohol for consumption on 
their premises. All, except for A.E.R. Lounge, have New York State Liquor Authority (“SLA”) licenses classified 
as “on-premises” and A.E.R. has a “cabaret” license from the SLA. Both types of licenses are for public 
accommodations as opposed to “private clubs” for which the SLA issues a different type of license that exercises 
less pervasive control. Refer to N.Y. Alcoholic and Beverage Control (“ABC”) Law § 3 and SLA Rules at 9 
NYCRR Exec., §§ 47.3,47.7. 
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4. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

5. The defendants are discos located in New York City, the County of New York, open to 
the public, serve alcoholic and non-alcoholic beverages for consumption on their 
premises, provide music, and allow dancing. Some also provide food to their customers. 

6. The defendant Jane Doe promoters act as agents for the discos. 

7. A long history of regulation, control, price fixing, place of time and sale setting, and 
outright extinction lies behind the liquor business in this country since Colonial times, 
and the rights of those who choose to engage in it are not on a constitutional or legal 
parity with the rights of people who trade in bicycles, or cosmetics, or furniture. 

8. The defendant discos are considered public accommodations under the New York State 
Alcoholic and Beverage Control (“ABC”) Law, the State Liquor Authority (“SLA”) 
Rules, and the State Civil Rights Law § 40. 

9. The defendants are pervasively regulated and controlled as public accommodations 
effected with a public interest in fostering and promoting temperance in New York State. 

10. Defendants’ discos differ from “private clubs” serving alcohol in that private clubs do not 
purport to and are not required to serve the public. 

11. New York State regulates private clubs, which it refers to as just “clubs,” more loosely 
than premises such as the defendants that are open to the public. 

12. The discretion of New York State to control the sale of alcoholic beverages by the 
defendants is an exercise of the ultimate sovereignty of the State. 

13. New York State has absolute power to prohibit totally the sale of alcohol, broad power to 
control the times, places and circumstances under which alcohol is sold by the 
defendants; and even to arrogate to the State the entire business of distributing and selling 
alcohol to its citizens. 

14. Permission to the defendants to sell alcohol is an exercise of New York State’s police 
power allowing them to do what would otherwise be unlawful. 

15. The defendant discos’ ability to survive and to prosper economically depends on New 
York State’s police power permitting the discos to retail alcoholic beverages for 
consumption on their premises. 

16. New York State through the SLA controls the number of traffickers in alcohol and the 
locations for all licenses and permits in New York County, where the defendants are 
located. 
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17. The SLA regulates the trade and credit practices of all participants in the alcoholic 
beverage industry in New York State. 

18. In 2006, New York State’s revenue from on-premise licensing and renewals totaled $32 
million, and $6.0 million from civil penalties. These Hinds are paid into the State 
Treasury. New York State Liquor Attorney 2006 Annual Report . 
http://abc.state.ny.us/forms/2006AnnualReport.pdf. 

19. Defendant discos have benefited New York State by paying their fair share of license, 
renewal, and civil penalty fees as well as other fees into the State Treasury, part of which 
are generated by Ladies Nights. 

20. Permission from the State allowing the defendants to retail alcohol cannot be transferred 
or assigned to any other person or premise unless allowed by the SLA. 

21. The SLA requires defendants to be of high standing and character, experienced in 
operating a disco, mature, and financially responsible and can deprive them of the right to 
operate their businesses if it determines they have demonstrated undesirable propensities. 

22. Police officials cannot hold a financial interest in anyone of the defendants. 

23. Each principal or partner of the defendants must be a U.S. citizen or permanent resident 
alien, at least 21 years old, not a convicted felon nor guilty of certain misdemeanors 
unless she. received a pardon or certificate of good conduct. 

24. A change in shareholders, stock holdings, officers or directors by the defendants may 
require SLA approval. 

25. The SLA must approve the financial business plan for any premise, the interior floor 
plan, the exterior blueprint, block plot diagram, the landlord, type of building, history of 
building’s prior use, number of tables and chairs, manager, principals, principals’ 
spouses, before granting permission to sell alcohol. 

26. All of the defendants except for A.E.R. Lounge (“AER”) must keep food available for 
customers. 

27. New York State’s ubiquitous control over the defendants prevents them from having any 
financial interest in any manufacturers or sellers of alcohol at wholesale. 

28. New York State forbids the defendants from making any loans to or holding any liens on 
property of manufacturers or wholesalers or of any person involved in manufacturing and 
wholesaling. 

29. Defendants, retailers of alcohol for on-premise consumption, cannot hold financial 
interests in or make loans to retailers of alcohol for off-premise consumption. 
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30. Defendants cannot receive any loans from alcohol manufacturers, wholesale sellers or 
retail sellers for off-premise consumption. 

31. In contrast, a bicycle shop owner can borrow from or loan to whomever he wishes, can 
vertically integrate, and can sell his business to whomever he desires. 

32. Defendants have no vested right in the SLA’s approval permitting them to retail alcoholic 
beverages or in continuing approval to retail such. Denial of permission to sell alcohol 
for on-premise consumption is only reviewable at an arbitrary and capricious standard. 

33. New York State’s permission for the defendants to sell alcohol is a privilege of limited 
duration and can be canceled, suspended or revoked by the SLA at any time for cause. 

34. Defendant discos do not even have a contractual right to continue selling alcohol. 

35. The SLA may 

a. Impose a civil penalty on any of the defendants; 

b. Hold hearings, require the production of defendants’ books, subpoena defendants, 
examine any person under oath; and 

c. Inspect the defendants’ premises during hours of operation. 

36. When the defendants renew their licenses, the SLA considers: 

a. Number of liquor licenses and types of licenses in proximity to the defendants 
locations and in New York County; 

b. Evidence that all necessary licenses from the State and City have been obtained; 

c. Effect license would have on traffic and parking in the area; 

d. Existing noise level in area; 

e. History of violations of the ABC law, SLA Rules, and reported criminal activity 
(Exhibit A. Lotus violations); 

f. Financial status of defendants and disclosure of the source of all funds; 

g. Whether the defendants intend of have waitresses called “bunnies,” or some other 
evolutionarily correct name, dressed in scanty costumes who circulate among the 
customers to flirt and chat; 

h. Whether the principals are in contact with a person of “evil reputation,” failed to 
disclose prior arrest records, or there’s a pending indictment; and 

i. Any other factor the SLA considers relevant to the public convenience, advantage 
and in the interest of the community. 

37. Defendants have no right to renew their licenses, which come up every two years. 

38. The SLA imposes restrictive physical standards on defendants’ premises: 

a. Limits the number of bars in defendants premises to one, but may allow two 
additional bars at a fee for each; 

b. Controls the display of signs within and outside the defendants’ premises; 

c. Forbids any signs inside or outside advertising a particular brand of alcohol unless 
the SLA approves; 
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d. Requires approval and fee payments before the defendants can physically alter or 
change their premises, such as 

i. Creating or relocating a window or door, 

ii. Reducing visibility within the premises, 

iii. Increasing or decreasing in size the premises or kitchen, 

iv. Changing the character of the interior, 

v. Changing the size or location of any bar; 

e. Even if an alteration of the premises is less than $10,000, or doesn’t effect the 
physical structure or character, the defendants must still request permission, but in 
this situation, the SLA has just 20 days to object; 

f. Require adequate toilet facilities; and 

g. Prohibit any obstruction that prevents a full view of the entire room by every 
person present. 

39. The defendants must also provide their local Community Planning Board with any 
application to alter their premises. 

40. Defendants are required to display in a prominent location their state license to retail 
alcohol so that all visitors may see, and the license must be displayed in a particular type 
of frame of metal or wood. 

41. The ABC Law and SLA Rules extensively regulate the defendants day-to-day operations: 

a. Prohibit sales to minors, intoxicated persons, and habitual drunkards; 

b. Prescribe hours for the sale of alcohol; 

c. Limit the age of persons employed by the defendants; 

d. Prohibit employment of convicted felons or those guilty of certain misdemeanors 
without a certificate of good conduct or pardon; 

e. Set terms and conditions for surety bonds required of defendants; 

f. Prescribe the form of all reports deemed necessary to be made to the SLA; 

g. Require defendants to maintain on their premises records of daily purchases, 
including name, license number and place of business of vendor, and records of 
individual sales; 

h. Purchase, sales, and personal records must be available for inspection by the SLA 
at any time during operating hours (in contrast a bicycle shop owner who has a 
Fourth Amendment right to privacy); 

i. Limit purchase of alcohol only from licensed manufacturers and wholesalers; 

j. Prohibit discrimination on account of race, creed, color or national origin; 

k. Demand compliance with state law, including Civil Rights Law 40-c that 
prohibits discrimination on the bases of sex by public accommodations; 

l. Forbid disorderly premises, lewd or indecent exposure (from 2004 to 2006, 
disturbances, misconduct or disorder has resulted in Lotus becoming a focal point 
for police attention, the SLA charged Lotus twice with allowing its premises to 
become disorderly as the result of an altercation, and once for permitting a 
robbery to occur within the premises, Exhibit A) ; 

m. Dictate the posting of signs that state it is against the law to sell alcohol to persons 
under 21 (the SLA twice charged Lotus with providing alcohol to a person under 
21, Exhibit A) : 
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n. Compel signs of a specific size, point, and in specific locations stating that 
alcohol may harm incipient humans in a mother’s womb; 

o The SLA must be notified of any arrests on the premises, and the county District 
Attorney must inform SLA of any convictions resulting from those arrests; 

p. Obligate the defendants to insure that a high degree of supervision is exercised 
over the establishment at all times to prevent abuses of the privilege to sell 
alcohol; 

q. Defendants are strictly accountable for all violations committed, suffered, and 
permitted by any of defendants’ employees; 

r. Conformity with all applicable building, fire, health, safety and governmental 
regulations (the SLA charged Lotus twice with operating an unlicensed cabaret, 
the NYC Department of Health cited Lotus three times for health code violations 
over which the SLA held a hearing, and the State Department of Taxation and 
Finance issued three tax warrants for Lotus’ failure to pay taxes, Exhibit A) : 

s. Require lighting good enough to permit a person to read nine-point print; 

t. Compel a valid bond in effect at all times; 

u. Prohibit refilling or tampering with the contents of any container of alcohol (the 
SLA charged Lotus with keeping alcohol in containers that were contaminated, 
and twice charged Lotus with keeping alcohol in containers the contents of which 
were not as represented on the labels, Exhibit AT and 

v. Must dispense alcohol from container in which it was received (the SLA once 
charged Lotus with failing to keep alcohol in its original container, Exhibit A) . 

42. Violations of most provisions of the ABC Law are a crime for which the police can make 
an arrest. The SLA works with local law enforcement agencies to assure compliance 
with the ABC Law. 

43. The restrictions with which the retail sale of alcohol is hedged about, and in particular the 
restrictions imposed upon applications for new licenses, operate to limit competition to a 
degree sufficient to render the issuance of a license a commercially valuable privilege 
granted by the state to the licensee. 

44. The economic interests of established licensees are protected by the denial of applications 
to new entrants, at least where existing licensees have made substantial investments and 
there has been no growth in community population or usage. 

45. The State’s comprehensive control over the alcohol industry operates to restrict 
competition between vendors of alcoholic beverages, such as the defendants, thus 
conferring on license holders a significant state-derived economic benefit approximating 
state support. 

46. The State, not economics, controls the barriers of entry into the alcohol industry 

47. The SLA’s broad authority to revoke or refuse a license for reasons deemed by it to serve 
the “public convenience and advantage,” includes the prevention of unjustified 
discrimination in the exercise of the privilege granted the defendants, such as treating 
females and males differently for admission. 
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48. The SLA has continued bi-annually to renew defendants’ privilege to retail alcohol for 
on-premise consumption despite the defendants open discrimination against males by 
charging them more for admission or making it more timely or economically burdensome 
for males to enter the discos than for females. 

49. The SLA has not made any effort through the exercise of the broad authority granted it by 
the legislature to remedy the discrimination or to suspend or to revoke the licenses that 
the defendants must have in order to practice their discrimination. 

50. Without the privilege to retail alcohol, the defendants would not be in a position to 
discriminate against men because without alcohol virtually no one, except members of 
temperance unions, would frequent defendant discos. The defendants would soon be out 
ofbusiness. 

51. In order to increase revenues, the defendants operate the discriminatory Ladies Nights, 
which the SLA permits by failing to put an end to the defendants’ disparate treatment of 
guys and females. 

52. Part of the increased revenues from Ladies Nights inure to the benefit of New York 
State’s Treasuiy by supporting the numerous fees charged the defendants by the SLA for 
various matters. 

53. The defendant discos’ promoters are either separate legal entities hired by the defendants, 
or employees of the same legal entity to which the SLA has granted permission to sell 
alcohol for on-premise consumption. In either case, the defendants hire and fire the 
promoters and have the ultimate authority to determine admission practices to their 
discos. 

54. For example, Lotus has one employee who works out the deals with the promoters, such 
as who is going to pay how much on a particular night to enter, and hires the promoters. 
This individual man must approve not only the compensation for the promoters but the 
specific admission practices on a particular night. For all the defendants, it is the 
defendants who decide on the promoters, and it is the defendants who are the masters 
over their agent promoters. 

55. Roy Den Hollander, counsel for the putative class and named-plaintiff or class 
representative, individually and on behalf of all the others similarly situated, both past 
and future, challenges the practice and policy of the defendants that charges guys more 
for admission than females or gives males less time than females to enter the defendant 
discos for free or at a reduced price—a form of invidious discrimination against men. 

56. As Exhibit B shows, the defendants allow females in free up to a certain time but charge 
men for admission until that same time, or allow ladies in free or at a reduced price over a 
longer time span than men. The following are just some examples of the many 
advertisements by the defendants and their promoter agents illustrating that the 
defendants’ admission practices on Ladies Nights treat females and males differently to 
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the detriment of males. A large number of the defendants’ Ladies Nights advertisements 
were produced to the defendants as part of the plaintiff class’ mandatory disclosure under 
Fed. R. Civ. P. 26(a): 

a. Copacabana, 560 West 34 Street, January 26, 2007, ladies free all night, 
gentlemen reduced admission. 

b. China Club, 268 West 47 Street, November 9, 2007, ladies free until 12 
midnight, guys free until 11 PM. 

c. A.E.R. Lounge, 409 West 13 Street, May 3, 2007, ladies free until 12 AM, gents 
reduced admission. 

d. Lotus, 409 West 14 Street, November 8, 2007, ladies free before 1 AM, guys free 
before 12 midnight. 

e. Sol, 609 West 29 Street, September 29, 2007, ladies free until 12 midnight, gents 
free until 11 PM. 

57. Any female 21 or older and neither drunk nor disorderly may enter the defendant discos 
for less money or has more time to enter the defendant discos for free or at a reduced 
price than any male 21 or older and neither drunk nor disorderly. 

58. The putative class represented by the named-plaintiff in this action consists of all men 
who were admitted to the defendant discos since June 21, 2004 and were charged more 
than females or their admissions made more burdensome than for females through 
arbitrarily imposed time restraints. 

59. The exact number of members of the class is not known, but it is estimated in the 
thousands; therefore, the class is so numerous that joinder of all members is 
impracticable. 

60. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class: 

a. Were the members of the class invidiously discriminated against because of their 
sex by having to pay more money or navigate arbitrarily imposed time restraints 
in order to gain admission? 

b. Were the defendants acting under color of state law when they discriminated 
against the class members? 

61. The claims of the named-plaintiff arise out of the same discriminatory practice and 
course of conduct by the defendants and are based on the same legal theories as for the 
entire class. The named-plaintiff has attended these discos and was charged more than 
females or had less time for entering a cabaret free of charge or at a reduced price than 
females: 
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a. Copacabana, 560 West 34 Street, Thursday, May 24, 2007, ladies $5 before 
midnight; fellas $25 under 21, $15 over 21. The named-plaintiff entered for $15 
at 11:50 PM. 

b. China Club, 268 West 47 Street, Friday, June 1, 2007, ladies complimentary 
admission all night, gents complimentary until 11 PM. The named-plaintiff 
entered at 11:20 PM, paid $20. 

c. A.E.R, Lounge, 409 West 13 Street, Thursday, May 24, 2007, ladies free until 12 
midnight, gents reduced at $10, general admission $25. The named-plaintiff 
entered for $10 at 10:55 PM. 

d. Lotus, 409 West 14 Street, Wednesday, May 23, 2007, ladies free before 
midnight and reduced after, guys reduced all night. The named-plaintiff entered 
for $10 at 11PM. 

e. Sol, 609 West 29 Street, Friday, June 1, 2007, ladies free before 1 AM, guys free 
before 11 PM with dates and $20 after 11 PM. The named-plaintiff entered at 
11:55PM, paid $20. 

f. Lotus, 409 West 14 Street, Sunday, October 7, 2007, ladies free, guys $20. The 
named-plaintiff entered at 11:30 PM and paid $20. 

Exhibit C reproduces the Ladies Nights’ advertisements for the nights that the named- 
plaintiff attended as listed in paragraphs (a) to (e) above. 

62. The named-plaintiff is an attorney admitted to practice in New York State, the U.S. 
District Courts for the Southern and the Eastern Districts of N.Y., and the Second Circuit, 
a former litigation associate at Cravath, Swaine & Moore, and is able to conduct this 
litigation fairly and adequately to protect the interests of the putative class. 

63. WHEREFORE, the named-plaintiff requests that judgment be entered in this action on 
behalf of himself and all other class members similarly situated as follows: 

64. A declaratory judgment that the defendants’ Ladies Nights practice of charging men more 
for admission than females or giving males less time than females to enter defendant 
discos for free or at a reduced price violates the equal protection clause of the Fourteenth 
Amendment to the Constitution. 

65. The defendants be enjoined from continuing their invidiously discriminatory practice 
against men. 

66. Nominal damages to be decided by the Court. 

67. And any other relief that is just and proper. 
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Dated: New York, NY 

November 15,2007 


Roy D^n Hollander (RDH 1957) 
Attorney for plaintiffs 
545 East 14 Street, 10D 
New York, NY 10009 
(917)687 0652 
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EXHIBIT A 


STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
84 Holland Avenue 11 Park Place 125 Main Street 

Albany, NY 12208 New York, NY 10007 Buffalo, NY 14203 

^t^^^^^^m************t^**#*t*^**********************i¥******iii*i*********mm****>iii***m**itm*-****-******* 

IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 
1100320, NEW YORK OP 1100320 • 

LULU'S LLC 

409 W14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, 11 Park Place, Room 5-1B, New YoTk, New York 10007, on 
December 10,2003, at 11:00 AM, in connection with proceedings to cancel or revoke the above-referenced license, and to plead to the 
following charge(s): 

1. That on 8/28/03, the licensee violated Rule 54,3 of the Rules of the State Liquor Authority [9 NYCRR 48.3], in that it did not conform 
with all applicable building codes, and/or fire, health, safety and governmental regulations; a summons was issued for unlicensed cabaret; 
all cause for revocation, cancellation or suspension of the license in accordance with Rule 36.1(f) of the Rules of the State Liquor 
Authority (9 NYCRR 53.1(f)]. 

2. That on 9/4/03, in violation of subdivision 1 of section 65 of the Alcoholic Beverage Control Law, the licensee sold, delivered or gave 
away, or permitted to be sold, delivered or given away, alcoholic beverages to a person or persons actually under the age of twenty-one 
years. 

3. That on 9/3/03, the licensee violated Rule 54.3 of the Rules of the State Liquor Authority [9 NYCRR 48.3], in that it did not conform 
with all applicable building codes, and/or fire, health, safety and governmental regulations; a summons was issued for unlicensed cabaret; 
all cause for revocation, cancellation or suspension of the license in accordance with Rule 36.1(f) of the Rules of the State Liquor 
Authority (9 NYCRR 53.1 (f)]. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST PLEA AND NO FURTHER 
HEARING WILL BE HELD, 


NOTICE OF PLEADING 
3571-2003/Case No. 10761 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty*' .or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 

PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf. 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 11/10/2003 


JEFFREY HACKER 


DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


Licensee's Landlord 
MOLLY BENDER 


Robert F. Buckley, Associate Attorney 

Office of Counsel 

by: SCOTT WEINER, ESQ. 

11 Park Place, 5th Floor 
New York, New York 10007 


Notice to Landlord: As stated above, in the event the Tel: [212] 417-4179 

disposition of this case results in a Revocation of the Fax: [212] 417-2056 



STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
84 Holland Avenue 11 Park Place 125 Main Street 

Albany, NY 12208 New York, NY 10007 Buffalo, NY 14203 

license, the Authority may impose, as part of the penalty, 

a two year prohibition against the issuance of any alcoholic Certified Mail # 7001 2510 0002 5248 9886 

beverage license at these premises. 


ccWarren Pesetsky, Pesetsky & Bookman, 325 Broadway, Snite 501, New York, NY 10007 
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STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
84 Holland Avenue 11 Park Place 125 Main Street 

Albany, NY 12208 New York, NY 10007 Buffalo, NY 14203 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 


1100320, NEW YORK OP 1100320 ' 

LULU’S LLC 


NOTICE OF PLEADING 
3730-2003/Case No. 11793 


409 W 14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, 11 Park Place, Room 5-1B, New York, New York 10007, on 

December 10,2003, at 11:00 AM, in connection with proceedings to cancel or revoke the above-referenced license, and to plead to the 
following charge(s): 

1, That on 9/5/03, in violation of subdivision 2 of section 106 of the Alcoholic Beverage Control Law, the licensee kept alcoholic 
beverages upon the licensed premises in containers the contents of which were contaminated and not as represented on the labels affixed,, 
thereto and/or contained foreign matter. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST' PLEA AND NO FURTHER 
HEARING WILL BE HELD. 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. ■ v 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of foe license. 


PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf 


PURSUANT TO SECTION 301 of foe State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 11/10/2003 


Licensee's name and residence address 



DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

Robert F. Buckley, Associate Attorney 
Office of Counsel 


Licensee's Landlord 
MOLLY BENDER 


SCOTT WEINER, ESQ. 
11 Park Place, 5fo Floor 


Notice to Landlord: As stated above, in foe event the 
disposition of this case results in a Revocation of the 
license, the Authority may impose, as part of the penalty, 
a two year prohibition against the issuance of any alcoholic 
beverage license at these premises. 

CC:WARREN PESETSKY, ESQ., PESETSKY & BOOKMAN, 325 BROADWAY, SUITE 501, NEW YORK, NY 10007 


Tel: [212] 4174179 
Fax: [212] 417-2056 

Certified Mail # 7001 2510 0002 5248 9879 




STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
84 Holland Avenue 105 West 125th Street 125 Main Street 

Albany, NY 12208 New York, NY 10027 Buffalo, NY 14203 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 
1100320, NEW YORK OP 1100320 

LULU’S LLC 

409 W 14TH STREET 

NEW YORK, NY 10014 


NOTICE OF PLEADING 
3970-2003/Case No. 11805 


PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 105 West 125th Street, 4th Floor, New 
York, New York 10027, on MARCH 17, 2004, at 11:00 AM, in connection with proceedings to cancel or revoke the above- 
referenced license, and to plead to the following charge(s); 

1. That on 9/7/03, the licensee violated Rule 54.3 of the Rules of the State Liquor Authority [9 NYCRR 483], In that it did not 
conform with all applicable building codes, and/or fire, health, safety and governmental regulations; a summons was issued for 
unlicensed cabaret; all cause for revocation, cancellation or suspension of the license in accordance with Rule 36.1(f) of the Rules of 
the State Liquor Authority (9 NYCRR 53.1(f)]. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST' PLEA AND NO FURTHER 
HEARING WILL BE HELD. 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. . . 

PLEASE TAKE FURTHER NOTICE that you may plead to die charges) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest” is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 


PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 02/10/2004 


Licensee's name and residence address 
JEFFREY HACKER 


Licensee’s Landlord 


MOLLY BENDER 



DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

Robert F. Buckley, Associate Attorney 

Office of Counsel 

by: SCOTT WEINER, ESQ. 

105 West 125th Street, 4th Floor 
New York, New York 10027 


Notice to Landlord: As stated above, in the event the 
disposition of this case results in a Revocation of the 
license, the Authority may impose, as part of the penalty, 
a two year prohibition against the issuance of any alcoholic 
beverage license at these premises. 

CC:Warren Fesctsky, Esq., Pesetsky & Bookman, 


Tel: [212] 961-8329 
Fax: [212J961-8316 

Certified Mail # 7003 1680 0000 0295 7176 
325 Broadway, Suite 501, New York, NY 10007 



STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 

* t******** ******>|c*tHi ** sf****^************************************* 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 


1100320, NEW YORK OP 1100320 
LULU'S LLC 


NOTICE OF PLEADING 
4324-2004/Case No, 21634 


409 W 14TH STREET 
NEW YORK, NY 10014 


PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 317 Lenox Avenue, 4th Floor, (between 
125th & 126th Streets), New York, New York 10027, on November 28, 2007, at 11:00 AM, in connection with proceedings to cancel or 
revoke the above-referenced license, and to plead to the following charge(s): 

1. That on 11/20/04, the licensee failed to comply with all applicable health, safety and governmental regulations, leading to three citations 
for health code violations; all cause for revocation, cancellation or suspension of the license in accordance with Rule 36.1(f) of the Rules 
of the State Liquor Authority (9 NYCRR 53.1(f)]. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST" PLEA AND NO FURTHER 
HEARING WILL BE HELD. 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 


PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf. 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 10/25/2007 


Licensee's name and residence address 
JEFFREY HACKER 



Licensee's Landlord 
WILLIAM GOTTLIEB 


DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


Robert F. Buckley, Associate Attorney 

Office of Counsel 

by: SCOTT WEINER, ESQ. 

317 Lenox Avenue 


New York, New York 10027 


Notice to Landlord: As stated above, in the event the Tel: [212] 961-8329 

disposition ofthis case results in a Revocation of the Fax: [212] 961-8316 

license, the Authority may impose, as part of the penalty, 
a two year prohibition against the issuance of any alcoholic 
beverage license at these premises. 


Certified Mail # 7004 0750 0003 5655 4052 


STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 

****¥**«,******t****,*************>M******************************************************************* 

IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 

1100320, NEW YORK OP 1100320 

LULU'S LLC 

409 W 14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 317 Lenox Avenue, 4th Floor, (between 

125th & 126th Streets), New York, New York 10027, on November 28, 2007, at 11:00 AM, in connection with proceedings to 
cancel or revoke the above-referenced license, and to plead to the following charge(s): 

1. That on 10/7/04, the licensee sold alcoholic beverages not labeled or in conformity with rule 50 of the Rules of the State Liquor 
Authority [9 NYCRR 84]; all cause for revocation, cancellation or suspension of the license in accordance with subdivision 3 of section 
107-a of the Alcoholic Beverage Control Law. 

2. That on 10/7/04, in violation of subdivision 2 of section 106 of the Alcoholic Beverage Control Law, the licensee kept alcoholic 
beverages upon the licensed premises in containers the contents of which were not represented on the labels affixed thereto and/or 
contained foreign matter. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST" PLEA AND NO FURTHER 
HEARING WILL BE HELD. 


NOTICE OF PLEADING 
867-2005/Case No. 23301 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth youT plea of "Not Guilty" or ”No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 

PLEASE TAKE FURTHER NOTICE; If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf. 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 10/25/2007 

Licensee’s name and residence address 

JEFFREY HACKER DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


Licensee's Landlord 
WILLIAM GOTTLIEB 


Robert F. Buckley, Associate Attorney 

Office of Counsel 

hi? SCOTT WEINER, ESQ. 

317 Lenox Avenue 



New York, New York 10027 


Notice to Landlord: As stated above, in the event the Tel: [212] 961-8329 

disposition of this case results in a Revocation of the Fax: [212] 961-8316 

license, the Authority may impose, as part of the penalty, 
a two year prohibition against the issuance of any alcoholic 
beverage license at these premises. 


Certified Mail# 70040750 0003 5655 4076 
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STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 
1100320. NEW YORK OP 1100320 
LULU'S LLC 


NOTICE OF PLEADING 
1843-2006/Case No. 31216 


409 W 14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 317 Lenox Avenue, 4th Floor, (between 

125th & I26th Streets), New York, New York 10027, on 11/28/2007, at 11:00 AM, in connection with proceedings to cancel or revoke 
the above-referenced license, and to plead to the following charge(s): 

1. That on 1/14/06,1/29/06 and/or 2/5/06, the licensee suffered or permitted the licensed premises to become disorderly by suffering or 
permitting altercation(s) and/or assaults) to occur on the licensed premises in violation of subdivision 6 of section 106 of the Alcoholic 
Beverage Control Law. 

2. That on 2/10/07, the licensee suffered or permitted disorder in violation of subdivision 6 of section 106 of the Alcoholic Beverage 
Control Law by suffering or permitting a robbery to occur inside the premises. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST PLEA AND NO FURTHER 
HEARING WILL BE HELD. 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. ” 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 


PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf. 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 10/25/2007 


Licensee's name and residence address 
IF.FF RPY H ACK ER 

WTlMrilWiiiii 



DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

Robert F. Buckley, Associate Attorney 
Office of Counsel 


Licensee's Landlord 
WILLIAM GOTTLIEB 



fey: SCOTT WEINER, ESQ. 

317 Lenox Avenue 

New York, New York 10027 


Notice to Landlord: As stated above, in the event the 
disposition of this case results in a Revocation of the 
license, the Authority may impose, as part of the penalty, 
a two year prohibition against the issuance of any alcoholic 
beverage license at these premises. 


Tel: [212] 961-8329 
Fax: [212] 961-8316 

Certified Mail # 7004 0750 0003 5655 4083 


STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 

* * ** * * * * * ***+* ++* + +* **+*** i|i +*+* 4c i|t i(t i|i 4c ***** # # ♦ 4c* * * * * ♦ * ♦ ★ ♦ *★ ***** * # * * + * * ++*** * **# * * t*#**#** * $ 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 
1100320, NEW YORK OP 1100320 
LULU'S LLC 


NOTICE OF PLEADING 
3455-2007/Case No. 34547 


409 W 14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 317 Lenox Avenue, 4th floor, (between 

125th & 126th Streets), New York, New York 10027, on November 28, 2007, at 11:00 AM, in connection with proceedings to 
cancel or revoke the above-referenced license, and to plead to the following charge(s): 

1. That on 4/16/2006 , in violation of subdivision 2 of section 106 of the Alcoholic Beverage Control Law, the licensee kept alcoholic 
beverages upon the licensed premises in containers the contents of which were not as represented on the labels affixed thereto. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST" PLEA AND NO FURTHER 
HBARING WILL BE HELD, 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 


PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the chargefs), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 10/25/2007 



Licensee's name and residence address 


Licensee's Landlord 
WILLIAM GOTTLIEB 


DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


Robert F. Buckley, Associate Attorney 

Office of Counsel 

by: SCOTT WEINER ESQ. 

317 Lenox Avenue 



New York, New York 10027 


Notice to Landlord: As stated above, in the event the Tel: [212] 961-8329 

disposition of thisisfee results in a Revocation of the Fax: [212] 961-8316 

license, the Authority may impose, as part of the penalty, 

a two year prohibition against the issuance of any alcoholic Certified Mail # 7004 0750 0003 5655 4069 

beverage license at these premises. 
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STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 


1100320, NEW YORK OP 1100320 
LULU'S LLC 


NOTICE OF PLEADING 

3458-2007/Case No. 36881 


409 W 14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 317 Lenox Avenue, 4th Floor, (between 

125th & 126th Streets), New York, New York 10027, on November 28) 2007, at 11:00 AM, in connection with proceedings to 
cancel or revoke the above-referenced license, and to plead to the following charge(s): 

1. That on 4/28/2006 , the licensee suffered or permitted the licensed premises to become disorderly by suffering or permitting an 
altercation and/or assault to occur on the licensed premises in violation of subdivision 6 of section 106 of the Alcoholic Beverage Control 
Law. 


PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST" PLEA AND NO FURTHER 
HEARING WILL BE HELD. 


PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe the issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 


PLEASE TAKE FURTHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf. 


PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 10/25/2007 


Licensee's name and residence address 
JEFFREY HACKER 




Licensee’s Landlord 
WILLIAM GOTTLIEB 



DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


Robert F. Buckley, Associate Attorney 

Office of Counsel 

by: SCOTT WEINER, ESQ. 

317 Lenox Avenue 

New York, New York 10027 


Notice to Landlord: As stated above, in the event the Tel: [212] 961-8329 

disposition of this case results in a Revocation of the Fax: [212] 961-8316 

license, the Authority may impose, as part of the penalty, 

a two year prohibition against the issuance of any alcoholic Certified Mail # 7004 0750 0003 5655 4090 

beverage license at these premises. 



A-35 


STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 

** >{<1)1 i|i *+******+**+********>|t#+****+*****#**+*+*********#**#****#****************#****************>K#i|'**+** 


IN THE MATTER OF PROCEEDINGS TO CANCEL OR REVOKE 
1100320, NEW YORK OP 1100320 

LULU’S LLC 


NOTICE OF PLEADING 
3460-2007/Case No. 37891 


409 W 14TH STREET 
NEW YORK, NY 10014 

PLEASE TAKE NOTICE, that pursuant to Section 118 of the Alcoholic Beverage Control Law you are required to answer by mail as provided 
below, or in person, at the office of the Division of Alcoholic Beverage Control, Harlem Center, 317 Lenox Avenue, 4th Floor, (between 

125th & 126th Streets), New York, New York 10027, on November 28, 2007, at 11:00 AM, in connection with proceedings to 
cancel or revoke the above-referenced license, and to plead to the following charge(s): 

1. That, on 7/14/06, in violation of subdivision 1 of section 65 of the Alcoholic Beverage Control Law, the licensee sold, delivered or 
gave away, or permitted to be sold, delivered or given away, alcoholic beverages to a person or persons actually under the age of twenty- 
one years. 

2. That on 8/16/06, in violation of subdivision 2 of section 106 of the Alcoholic Beverage Control Law, the licensee kept liquors and/or 
wines upon the licensed premises in any container other than the original sealed package as received from the manufacturer or wholesaler, 
to wit: . 

3. That from 2004 through 2006, the occurrence of noise, disturbance, misconduct or disorder in the licensed premises, in front of or 
adjacent to the licensed premises, or in the parking lot of the licensed premises has resulted in the licensed premises becoming a focal 
point for police attention; all cause for revocation, cancellation or suspension of the license in accordance with Rule 36.1(q) of the Rules 
of the State Liquor Authority [9 NYCRR 53.1 (q)] and Section 118(3) of the Alcoholic Beverage Control Law. 

PLEASE TAKE NOTICE THAT YOUR FAILURE TO PLEAD WILL BE DEEMED A "NO CONTEST’ PLEA AND NO FURTHER 
HEARING WILL BE HELD. 

PLEASE TAKE FURTHER NOTICE that you may be represented by counsel. If you need a translator, you must bring one with you at your own 
expense. 

PLEASE TAKE FURTHER NOTICE that you may plead to the charge(s) by mail instead of by personal appearance provided that a letter signed 
by you or your attorney, setting forth your plea of "Not Guilty" or "No Contest" is received by the Office of Counsel of the Division of Alcoholic 
Beverage Control at the above New York City address on or before the pleading date specified above. 

PLEASE TAKE FURTHER NOTICE that the maximum penalty may be a revocation and forfeiture of the Bond filed by you, and or a civil 
penalty. In addition, if the Authority revokes the license, the Authority may proscribe die issuance of a license at the premises for a period of two 
years from the date of revocation of the license. 

PLEASE TAKE FURJHER NOTICE: If you plead not guilty to the charge(s), a hearing will thereafter be scheduled at which you may appear 
with counsel, produce witnesses, and introduce evidence in your behalf. 

PURSUANT TO SECTION 301 of the State Administrative Procedure Act, interpreter services shall be made available to deaf persons, at no 
charge, by the Authority. 

Date: 10/25/2007 

Licensee's name and residence address 

JEFFREY HACKER DIVISION OF ALCOHOLIC BEVERAGE CONTROL 


Robert F. Buckley, Associate Attorney 
Office of Counsel 

Lice nsee's Landlor d Ijy: SCOTT WEINER, ESQ. 

WILLIAM GOTTLIEB 317 Lenox Avenue 




Notice to Landlord: As stated above, in the event the 


New York, New York 10027 
Tel: [212] 961-8329 



A-36 


STATE OF NEW YORK 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 

80 South Swan Street, Suite 900 317 Lenox Avenue 535 Washington Street, Suite 303 

Albany, NY 12210-8002 New York, NY 10027 Buffalo, NY 14203 

tt**********************************^****************************************************************** 

disposition of this case results in a Revocation of the Fax: [212] 961-8316 

license, the Authority may impose, as part of the penalty, 

a two year prohibition against the issuance of any alcoholic Certified Mail # 7004 0750 0003 5655 4106 

beverage license at these premises. 




New York State Department of State 


Page 1 of2 


New York State TTepartment of State 


State Tax Warrant Notice System 

Taxpayer Names 


Please note that this record report has been generated by an independent searcher, using the Department of State's, State Tax 
Warrant Notice On-Line Database. The information contained in this report is NOT an official record of the Department of State. 


Taxpayer Nante(s) 
Selected: 

City specified in warrant address record of Taxpayer 
Searched: 

County in which warrant is filed of Taxpayer 
Searched: 

LULU'S, LLC 

Not Applicable 

Not Applicable 


Your name selection(s) has returned 3 State Tax Lien Notice histories. 

B ack Butto n 

Back I 


Warrant ID# : E-022837098-W001-4 

Recorded Taxpayer Hame(s) 



Address 

LULU'S, LLC 

T/ A 

II LOTUS 

409 W 14TH ST 

NEW YORK, NY 10014-1003 

Docket Date 

County 

Docket Amount 


Dos File Date 

Satisfied Date 

[ 

Vacate Date 

Amend Date 

July 20, 2004 

NEW YORK 


July 20, 2004 





1 ' ■ . _ . _ _ - - 

Recorded Taxpayer Hame(s) 



Address 

LULU'S, LLC 

T/A 

LOTUS 

409 W 14TH ST 

NEW YORK, NY 10014-1003 

Docket Date 

County 

Docket Amount 


Dos File Date 

Satisfied Date 


Vacate Date 

Amend Date 

|| July 20, 2004 

NEW YORK 

$48,613.73 

September 19, 2007 

September 10, 2007 





Warrant ID# : E-010958639-W001-5 


Recorded Taxpayer flame(s) 

Address 

WILL REGAN 

INDIVIDUALLY AND AS RESPONSIBLE PERSON OF 

LULU'S, LLC 

136 W 16TH ST APT 1RW 

NEW YORK, NY 10011 -6200 

Docket Date 

County 

Docket Amount 

Dos File Date 

Satisfied Date 

Vacate Date 

Amend Date 

July 21,2004 

NEW YORK 


July 21,2004 





Recorded Taxpayer Name(s) 

Address 




http://appsext8.dos.state.ny.us/stwarrants_public/stw_warrants7p jname=LULU'S%2C+LLC&p_... 11/15/2007 






























































































































New York State Department of State 


Page 2 of2 


A-38 


WILL REGAN 

INDIVIDUALLY AND AS RESPONSIBLE PERSON OF 
LULU'S, LLC 


136 W 16TH ST APT 1RW 
NEW YORK, NY 10011-6200 


Docket Date 

County 

Docket Amount 

Dos File Date 

Satisfied Date 

Vacate Date 

Amend Date 

July 21, 2004 

NEW YORK 

$46,590.70 

May 26, 2005 


May 19, 2005 




Warrant ID# : E-022837098-W003-3 

Recorded Taxpayer Name(s) 

Address 

LULU'S, LLC 

T/A 

LOTUS 

409 W 14TH ST 

NEW YORK, NY 10014-1003 

Docket Date 

County 

Docket Amount 

Dos File Date 

Satisfied Date 

Vacate Date 

Amend Date 

November 03, 2006 

NEW YORK 

$81,817.56 

November 03, 2006 






Back Buiton 


* Filed with Department of State on or prior to implementation of electronic filing system, January 8. 2004. Dates for filings made prior to January 8, 
2004 must be derived from paper filings and should be obtained from the Department of Taxation and Finance. 


Back 


[ Division of Corporations, State Records and. UCC J tome. Page ] [ N YS Department of State Home Page ] 


http://appsext8.dos. state.ny.us/stwarrants_public/stw_warrants?p_name=LULU'S%2C+LLC&p_... 11/15/2007 
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The grand opening of copacabana with dj capri Saturday night @spy 

GVEE Ent <gveeent@aot.com> 

Repty-To: gvee@send1M.com 
To: rdhhh@yahoo.com 

If you have received C« . *m*l t>y error, or <to not mfi tobe on On» list. p*»a'.' 
uniubtcribe 


Roy Den Hollander <roy17den@tjmall.com> 


Fh, Jan 28, 2007 at 12:24 PM 



www.gvee.com 

917.295.1722 


RSVP Here 

Forward this email to a friend 
Send Comments 

YOU have requested to receive information from OVEC Cnt - 160 Broadway. New York. NY 10001, USA 
Umutttcnbe | Pepcrt Spam | update profile 

E-mail campaign powered by: 


http://mail. google. com/mail/?ui=2&ik=a201b95344&view=pt&cat=Clubs&se... 11/18/2007 
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Roy Den Hollander <roy17den@gmail.com> 


Nightclubs NYC Party Calendar For November 6th -November 
10th 


guestlist@nightclubsnyc.com <guestlist@nightclubsnyc.com> Wed, Nov 7, 2007 at 10:44 AM 

Reply-To: guestlist@nightclubsnyc.com 
To: ROY <RDHHH@yahoo.com> 


WWW 

NIGHTCLUBS!! 





Nightclubs NYC 
Weekly Party Calendar 


GOOD LIFE AFTERWORK @ LQ 

Hip Hop . Reggae . R&B . Salsa . Merengue 

Tijeras & Jinx Paul On The Main Floor 2 For 1 
Drinks & Buffet Till 7pm 
Ladies Free Till 7pm Guys $5 Till 6pm, $10 Aftt 

For More Information & Guestlist 

VIVA FRIDAYS @ CHINA CLUB 
Hip Hop . Salsa . Merengue . Reggae 

3 Floors of Music 
Complimentary Drink 10-11 pm 
Ladies Free till Midnight! Guys Free Till 1 lpm 

For More Information & Guestlist 

ROCK & POP FRIDAYS @ AURA 
Spanish Rock . Latin Pop . Salsa . Merengue 

2 Floors of The Best In Latin Music 
Ladies Free till Midnight! Guys Reduced 

For More Information & Guestlist 


THE SPOT SATURDAYS @ SPOTLIGHT LIVE 

Hip Hop . Rock . House . R&B . Classics . 80's 

NYC's Biggest Party-4 Floors & 2 Rooms of Music, 
Ladies Free Till Midnight 
Main Floors Hip Hop, R&B, Rock & Classics By 
By Peter Parker with Special Guest DJ Big Ben 
House, Dance and Old School In The Penthouse 
For More lnformation & Guestlist 



http://mail.google.com/mail/?ui=2&ik=a201b95344&vie\v=pt&cat=Clubs%20... 11/18/2007 
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Gmail - Thurs AER|Fri Providence|Cabo San Lucas 



Roy Den Hollander <roy17den@gmail.com> 


Thurs AER|Fri ProvidencejCabo San Lucas 


1 Luv Ent. <parties@1 luventertainment.com> 

Reply-To: parties@1luventertainment.com 
To: ROY <RDHHH@yahoo.com> 


Wed, May 2, 2007 at 3:00 
PM 


What's up 1 Luv Partygoers & Celebrities, 

- Back in December NYC's largest roster of top promoters assembled for a short time to give you 
a taste of a LARGER THAN LIFE party experience. Actually, it was incredible. No, it was 
spectacular. It doesn’t matter which word or words we use to describe it, the bottom line is, it was 
truly one of the best parties we've ever promoted. The music, the crowd, the energy, the 
ambiance., everything seemed to be just perfect. Afterwards, Thursday nights were never the 
same. We have reassembled to bring back that phenomenal party!!! This Thusday enjoy the 
"REMIX". 

- Next Saturday May 12 Grand Opening of Superstar Saturdays @ Times Square newest Venue 
Spotlight!!! 

- Don't Forget to book your Cabo Trip!! 


This Thursday, 

1 Luv Entertainment invites you and your friends to join us for the continuation of our new 
Thursday Party at one of the Meatpacking District's most exclusive nightclub. "REMIX" Thursdays 
at AER. 

Housed at New York’s trendiest address, The Meatpacking District, AER was created to naturally 
lift the spirit and capture the inhibition and excitement that reflects New York's nightlife. 

Not only is it lit like a dark alley, with cool neon and lots of shadowy corners, but there's no 
embarrassing strobe-lighted floor in the middle of the room. Instead, revelers are encouraged to 
dance on thickly upholstered ottomans, strong metallic cocktail tables, banquettes, and a 
carpeted platform that wraps around the room. 

Already recognized as one of the most sought after sites for premier events and parties, AER's 
bi-level dynamic design is the perfect setting whether it's a high profile evening event or a very 
private celebrity soiree. With celestial references to Greek mythology AER plays light against dark 
throughout the venue. Sections are seductively veiled with beads and one of a kind lighting that 
highlights certain aspects of the decor. AER is a venue that is unmatched. 

DJ Big Ben will be spinning a mix of Hip-Hop, Reggae, R&B, Rock, & Classics 


hllp://mail. google. com/mail/?ui=2&ik=a201b95344&view=pt&cat=Clubs&se... 


11/18/2007 
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Know Before You Go: 

The door policy will be selective. Come early to avoid the hassle. RSVP's for Table Bottle Service 
is always recommended. And don't forget... Dress to Kill!!!!!!!!!!! 

- Ladies on the 1 Luv Guest List will receive FREE Admission until 12AM 

- Gents on the 1 Luv Guest List will receive Reduced Admission 

- Open Bar till 11 

Remember to ask for the 1 Luv Guestlist at the entrance!!! 


Doors will open at 10pm. 
AER 

409 W. 13th St. 

(& 9th Ave) 


This Friday, 

There’s no better feeling than treating yourself to something good, especially when you think you 
deserve it. And after a long, hard week at work or at school, what better way to start your 
weekend, than by releasing the stress and letting loose. 1 Luv Entertainment invites you and your 
friends to join us for the continuation of "No Pressure Friday's" @ Providence. 

- Ladies on the 1 Luv Guestlist will receive Complimentary Admission until 12am! 

- Open Barfrom 10pm - 11pm! 

Providence's cathedral ceiling, beams still intact, bridging old world and new with a fresh 
American twist on Coastal European fare. A beautiful tri-level venue featuring three distinct 
spaces that allows you to enjoy the coziness of a lounge with the grandness of a night club: the 
downstairs Triumph Room, the Main Floor with staircase that leads into the overlooking 
wraparound VIP balcony or Madeira Suite w/ fireplace . As a destination spot for an evening of 
dancing and cocktails, Providence's unparalleled atmosphere is truly unforgettable. 

A hint of hip hop, a dash of R&B, a splash of Latin downstairs, and whole lot of action is the 
recipe for one tasty party. This party will be phenomenal, and will always leaves you wanting 
more. The crowd will be hot, the music will be steady rocking, and the party will not stop until the 
lights turn on. Need anything else? Oh, did we mention how nice it is inside? 

- Main Floor: Flip-Flop, R&B, Reggae, Reggaeton, 80's, Rock and Classics. 

- Triumph Room: Latin 
Know Before You Go: 

- Please dress your best and please try to come early 

- Remember to mention the 1 Luv Guestlist at the entrance 


http://mail.google.co m/mail/?ui=2&ik=a201b95344&view=pt&cat=Clubs&se... 


11/18/2007 
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Roy Den Hollander <roy17den@gmail.com> 


Thursday @ Lotus Gets Better Every Week 


1 Luv Ent <parties@1 luventertainment.com> Thu, Nov 8, 2007 at 9:00 AM 

Reply-To: parties@1 luventertainment.com 
To: ROY <RDHHH@yahoo.com> 



Grand Opening of Thursdays at Lotus 


http://mail.google.com/mail/?ui=2&ik=a201b95344&view=pt&cat=Clubs%20... 


11/18/2007 
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This Thursday, 

Algene & Jeff of 1 Luv Entertainment invites you and your friends to join us for the continuation of 
our new Thursday Party at one of the Meatpacking District's most exclusive nightclubs Lotus. 


Lotus is a New York nightlife staple that features a sexy and sophisticated nightclub with a lily 
pond at the entrance, beautiful stonewall at the back and nothing but luxurious accommodations in 
between. As a Top Five New York City Hotspot according to the 2006 Zagat Survey, Lotus 
continues to be the destination for those looking to experience the best the Big Apple has to offer 


http://mail. google. com/mail/?ui=2&ik=a201b95344&vie\v=pt&cat=Clubs%20... 11/18/2007 
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and has been the anchor for the Meatpacking District's thriving nightlife since its opening. Hipsters, 
celebrities, designers, fashionable A-Listers, and the best mix New York has to offer can be seen 

dancing at Lotus. 

Know Before You Go: 

Gentlemen be pre-warned: If you're not escorted by women then be prepared for Bottle Service. 
The door policy will be selective, RSVP's for Table Bottle Service is always recommended. And 
don't forget... Dress to Kill!!!!!!!!!!! 

- Ladies on the 1 Luv Guest List will receive FREE Admission till 1 

- Guys on the 1 Luv Guest List will receive FREE Admission till 12 

- Lotus will be playing a mix of Hip-Hop, Rock, & 80's 

Remember to ask for the 1 Luv Guestlist at the entrance! I! 

Doors will open at 10pm. 

Come Early Capacity Crowd Expected!! I 


fan 



Please e-mail: parties® 1 luventertainmentcom 
Subject: 1 Luv Guestlist: Thursday @ Lotus 

For table reservations, Birthday or Celebrations, or more info, please call or text: (732) 904^1991 


Lotus 


409 W. 14th St. 

(btw 9th & 10th Aves) 


join me on 


CLICK HERE 


*Note: If you use one of the following email service and would like to 
ensure continued delivery of lluventertainment.com emails please follow 
the instructions as follows as it applies: 

Hotma i l or MS N em ail use rs: Place the domain lluventertainment.com in your safe 
list. The safe list can be accessed via the "Options" link 
next to the main menu tabs. 

AOL email users : Place the mail from address in your address book. 

Yahoo? email users : If the ezine is filtered to your 'bulk* folder, 
open the message and click on the "this is not Spam" link 
next to the "From" field. 


You are currently subscribed to lluventertainment as: RDHHH0vahoo.com . 

To unsubscribe click here: http : //1ist.1luventertainment.com/u?id=47991760&n=T&l = lluventertainment&o=2101765 
or send a blank email to leave-2101765-4799176O@list.lluventertainment.com 


http://mail.google.corn/mail/?ui=2&ik=a20 lb95344&vie\v=pt&cal=Clubs%20... 11/18/2007 
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Roy Den Hollander <roy17den@gmail.com> 


Tonight! Don't miss the Grand Opening of Sexy Saturday's 9/29 at Sol 



Upcoming Events <info2<®victory2multimedia.com> 

Reply-To: info@victory2multimedia.com 
To: RDHHH@yahoo.com 


mwe mamrixs ' wmnm. 'fit-'H &•*»«,>' • „>■>>< k-m • zcktmxv 


Sat. Sep 29. 2007 at 1:21 PM 


w ! V* I 

MbMlj L T I M E D I 


V’iWHHiWifi 

EXCITEMENT EVERY NIGH 


MET SOMEONE 
AT ONE OF EVEN TS? 


Saturday September 29th 




1 , 

s Tv JOOC*' > * vjg/. ' ~ * ' .jjot/^2 

club sol 



GRAND OPENING OF 

SEXY SATURDAYS 

@ CLUB SOL 

Sat September 29th 

ON THE VICTORY2 GUEST LIST 

Ladies Complimentary Admission til Midnight - Reduced After 
Gents Complimentary Admission til 11PM • Reduced After 

DRESS CODE 

Fashionable and Trendy. Jeans OK. But No Sneakers. 

Collared shirts a must for Gents. 


>TO GET ON THE GUEST LIST OR FOR MORE INFO FOLLOW HERE< 21 & ° ver 1 Pro P er ID Required 


CLUB SOL 

609w 29th st. btwn West Side 
Highway & 11th Ave 

>FOLLOW HERE FOR PHOTO GALLERIES. MORE EVENTS & INFO< 


Info & Guest list: 212.779.2222 or 

Follow here for mor e info 



© 2007 Victory2 Multimedia 

To unsubscribe, reply to this message with "remove" on the subject line or contact us at Vlctory2 multimedia 9 east 38th st New York, NY 10016 


http.Y/mail. google. com/mail/?ui=2&ik=a201b95344&view=pt&cat=Clubs%20... 11/18/2007 
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COPA http://mvw.copacabanany.coin/copa_shows_cms.php7icH98 


A-49 


c 

<D 

> 

LU 


Z5 

O 


o 

LL 

o 

o 

CD 


o 

ro 

o 

O 


o CO 
o otf 
.<£ ££ 

« Si 
£ = 
,E l 

< 

> 

o 


0) 

. -Q 
o 4H 
-o 

^ c 

O <X3 

(/> c: 

S 1 
•Ji to 
<\3 .52 

fe £ 

Q) X) 
</) <tJ 

£ </> 

0) 

■Q ^ 
<0 O 
03 S 
O C 


CO 

_ </> . 

<r a? c 

N o 2 

v O) 

^ w O) 

~3 <D O 

Q^Ql 


c: 

§ 

<u 


O 9> == 

« a 
2 o 
9- ° 
o ^ 

C\J 
03 <S> 
f: . 


oj o 

o E 


to CM 
~J T- 

• 

cm' (\j 
N ^ 

§1 

58 

8 5 

■ (/> 

O) Q) 

CO ^ 

CM 

CM 

— a 

03 £ 

§ 

C ~D 

g) g 

co 
<5 S 
> 2 cm 

O § 

C c CM 

S £ S3 


5 E 

O) ~ 


<75 o 
0 .52 q. 

s 1 « 
.« • & 
■g <5 

■O O Q 
03 03 —■ 

* a 
=§ | 2 
o ^ W 

03 03 75 
b- O *Q 
03 O t 

■3>^o 

to • u 

03 | S 

5 |5 

| c W 

« 0) 3 

5 °>§ 
s s £ 


o 

£ 


V oj 

o <*> 

O c: 

M <0 

S P 


Q g 

-. to 
M -a 


•i's' 

O 03 

■*“ o 
<0 o 

03 ■=; 

S w 
Q ^5 


2 


CL 

00 

© 

CN 


o 

o 

<n 

*n 

CN 

•n 


(/) 

£ 

(/) 

o 

0) 

sz 


(/) 

o 

03 

i— 

CL 

>* 

O 

=3 

O 

CD 


03 

Q_ 

O 


O 

a3 

(D 

TO 

JZ 

0 

3 

o 

o 

o 

-O 

sz 

< 

Q_ 




o 


THE COPACABANA 
560 West 34th Street 
(11th Ave.) NY, NY 10001 
Tel: 212.239.2672 
Contact Us 
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Gmail - 82 Degrees + Open Rook Deck = Heaven Afterwork 
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Mask: H*jp Hw^ t Hs>a$c, Hack 


On the LinxList 

—■’ 

L$<iies ftet t»i 
C< f?:ts >n<h<c*4 ~ $15. 

Cc?ic^i 4<|fl?>S'?tv!>; ~ £25 
Doan Open # lOpm 

Oven But 10~i1?m 
2 for 1 jv^ftsnis t/otsi 

The buzz /> Hen;d iO> the west 
packing vintHct'? hcnt nkjhi of the 
week. 


http://mail.google.com/mail/?ik=a201b95344&view=pt&search=inbox&qt=&w... 5/15/2007 
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Gmail - Confirmation for Aer Thursday - My Birthday! 



Roy Den Hollander <roy17den@gmail.com> 


Confirmation for Aer Thursday - My Birthday! 


thursdays <thursdays@robdiesel.net> 

Reply-To: thursdays@robdiesel.net 
To: roy17den@gmail.com 


Wed, May 23, 2007 at 12:40 

PM 


Confirmation for Aer Thursday - My Birthday! 


Hey, 

How are you? This is your confirmation for ROB DIESELS VIP list at Aer 
Thursday. When you arrive, tell my doorman (Chris) that you are on ROB 
DIESELS VIP list. He will take care you and your guests. Have a good time, call 
me if you need me. 

Please come in rockstar attire. 


Rob Diesel 
RobDiesel.Net 
RockstarReport. Com 
917.691.2345 

Aer Thursdays : Providence Fridays : BLVD Saturdays 


Need personalized email and website? Look no further. It's easy 
with Doteasy $0 Web Hosting! Learn more at w ww.doteasv .com 


h ttD: //m ai 1 .2 002 I e. com /m a i 1 /? i k=a 2 0 1 b 9 5 7 44<V vi ew=nt& cea rr.h = in h n y # n t =& w 
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Roy Den Hollander <roy17den@gmail.com> 


Sign Up Confirmation - The Wednesday list for 
Lotus 

Velvet List <info@velvetlist.com> Wed, May 23, 2007 at 10:54 AM 

Reply-To; Velvet List <info@velvetlist.com> 

To: rdhhh@yahoo.com 



■' f LJv Cvv. i m»« M ( 1 * 


Thank you Roy Hollander for using velvetlist 

You have been placed on the Velvet list at Lotus for Wednesday night. 

Important: Mention that you are on the Velvet List at the door to get reduced admission, or 
you will have to pay full price! 

Take this printout to avoid confusion: http://www.velvetlist.com/printout.ph p3 ?club=Lotus 
&niqht=Wednesdav&name=Roy H olla nde r 

Wednesdays at Lotus 


Address: 409 W 14th St (bet 9th and 10th) 

Ladies are free before midnight on the Velvet List and reduced after. Guy are reduced all night 
with Velvet List. 

Want to get to higher ground? Come to Higher Ground Wednesdays at the legendary Lotus 
nightclub. This party promises to bring pleasure and intensity to get you ready for our weekend’s 
events. Velvet List grants you access to one of the hottest and longest running Wednesday night 
events in New York. This impressive venue has been featured everywhere and its celebrity 
clientele is incomparable, get behind the rope at the top and make a reservation today. 

Lotus has a very selective door policy, dress trendy to impress on the upscale side please. 


http://mail.google, co m/mail/?ui=2&ik=a201b95344&view=pt&cat=Clubs%20... 


11/18/2007 
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Gmail - Sign Up Confirmation - The Friday 




Roy Den Hollander <roy17den@gmail.com> 


Sign Up Confirmation - The Friday list for Sol 


Velvet List <info@velvetlist.com> Thu, May 31,2007 at 5:42 PM 

Reply-To: Velvet List <info@velvetlist.com> 

To: rdhhh@yahoo.com 



Thank you Roy Hollander for using velvetlist 

You have been placed on the Velvet list at Sol for Friday night. 

Important: Mention that you are on the Velvet List at the door to get reduced admission, or 
you will have to pay full price! 

Take this printout to avoid confusion: http://www.velvetlist.com/printout.php3?club=Sol&night 
=Friday&name=Roy Hollander 


Models and Bottles Fridays at Sol 


Address: 609 West 29th Street (btwn 11th and 12th) 

Cover: Ladies are free before 1AM on the Velvet List, and reduced after. Guys are free before 
11PM with dates, and reduced afterwards. 

Everyone on the Velvet List gets reduced admission of $20. Regular Admission is $30. 

Open Vodka Bar 10-11 PM!! 

Friday Nights are HOTTER then Ever ...and this Friday will be no exception with NYC’s Hottest 
DJs bringin’ you a Sexy Blend of Hip-hop.. Latin.. Reggae.. Reggaeton and Old School that'll 
Burn it Up inside!!! Models & Bottles will definitely get you in the Summer Time Mode!!! 

Come Party inside this alluring hotspot with 3 bars and tons of VIP sections throughout!! Club Sol 
is a Must., to kick your Weekends Off Right!!! Whether it's the captivatin' Party Vibe., the DJ 
Rotation thats always Hot., or the Sexy People inside... Model & Bottle Fridays will keep you 
comin back!! 

As Always, Dress your Sexiest & Be Trendy, as the Door is Selective!!! and... Arrive Early as this 
Party is NOTORIOUS for being Heavily Attended!!! 


http://mail.google, co m/mail/?ui=2&ik=a201b95344&vie\v=pt&cat=Clubs%20... 


11/18/2007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 

Docket No. 07 CV 5873 (MGC) 


CLASS ACTION 
42 U.S.C. 1983 COMPLAINT 

Copacabana Nightclub, 

China Club, 

Guest House, 

A.E.R. Nightclub, 

Lotus, 

Sol, 1 and 

Jane Doe Promoters, 

Defendants. 

- x 


Plaintiff on behalf of himself 
and all others similarly situated, 

-against- 


Civil Rights, 14 th Amendment - Equal Protection Class Action. 


1. This is an action brought by the plaintiffs as a class for declaratory and injunctive relief and 
nominal damages against the defendant nightclubs for the deprivation, under the color of 
state law, of the plaintiffs' rights as guaranteed by the equal protection clause of the 
Fourteenth Amendment of the Constitution of the United States. 

2. The class action is brought pursuant to 42 U.S.C. § 1983 over which this Court has 
jurisdiction in accordance with 28 U.S.C. § 1343(3) & (4). 

3. The class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants have 
acted on grounds generally applicable to the class, thereby making declaratory and injunctive 
relief and nominal damages appropriate to the class as a whole. 

4. The defendants are nightclubs located in New York City, opened to the public, serve 
alcoholic and non-alcoholic beverages, their operations are entwined with the New York 
State Division of Alcoholic and Beverage Control and the New- York City Consumer Affairs 
Department, and the nightclubs, along with New 7 York State and the City, benefit from 
invidiously discriminating against the plaintiff class. The defendants' promoters act as 
agents for the nightclubs. 


1 The defendants are listed by their trade names or “doing business as” names. Their legal business names are 
Copacabana Nightclub: River Watch Restaurant, Inc.; China Club: Nightlife Enterprises L.P.; Guest House: 
presently unknown; A.E.R. Nightclub: AER Lounge LLC: Lotus: Lulu’s LLC„ and Sol: Presently unknown. 
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5. The plaintiff, individually and on behalf of all the others similarly situated, both past and 
future, challenges the practice and policy of the defendants that charges men more for 
admission than females or makes a man's admission more timely or economically 
burdensome than for females. 

6. As Exhibit A shows, the defendants allow females in free up to a certain time but charge men 
for admission until that same time, or allow ladies in free over a longer time span than men. 
Examples of the defendants' commonly practiced form of invidious discrimination against 
men by New York City nightclubs are: “Ladies free till Midnight, Gents $10", or “Free for 
ladies before 12AM, Guys are free before 11PM." 

7. The class represented by the named plaintiff in this action consists of all men who were 
admitted to these nightclubs within the past three years and were charged more than females 
or their admissions made more burdensome than for females through arbitrarily imposed time 
restraints. 

8. The exact number of members of the class is not known, but it is estimated in the thousands; 
therefore, the class is so numerous that joinder of all members is impracticable. 

9. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class: 

a. Were the members of the class invidiously discriminated against because of their 
sex by having to pay more money or navigate arbitrarily imposed time restraints 
in order to gain admission? 

b. Were the defendants acting under color of state law when they discriminated 
against the class members? 

10. The claims of the named plaintiff arise out of the same discriminatory practice and course of 
conduct by the defendants and are based on the same legal theories as for the entire class. 

The plaintiff has attended these nightclubs and was charged more than females or had less 
time for entering a nightclub free of charge or at a reduced price. 

11. The named plaintiff is an attorney admitted to practice in New York State and the U.S. 
District Courts for both the Southern and the Eastern Districts of N.Y., a former litigation 
associate at Cravath, Swaine & Moore, and is able to conduct this litigation fairly and 
adequately to protect the interests of the class. 

WHEREFORE, the named plaintiff requests that judgment be entered in this action on behalf 
of himself and all other class members similarly situated as follows: 

1. A declaratory judgment that the defendants practice of charging men more for admission 
than females or making it more timely or economically burdensome on men to gain 
admission violates the equal protection clause of the Fourteenth Amendment to the 
Constitution. 
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2. The defendants be enjoined from continuing their invidiously discriminatory practice 
against men. 


3. Nominal damages to be decided by the Court. 

4. And any other relief that is just and proper. 

Dated: New York. NY 
June 12,2007 


U 


<7 


, Den 1 



Roy D^n Hollander (RDH 1957) 
Attorney for plaintiffs 


545 East 14 Street, 10D 
New York, NY 10009 
(917)687 0652 


3 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- x 

Roy Den Hollander, on behalf of 
himself and all others similarly 
situated, 


Plaintiff, OPINION 

-against- 07 Civ. 5873 (MGC) 

Copacabana nightclub, et al. 

Defendants. 


X 


APPEARANCES: 

Law office of Roy Den Hollander, esq. 

Plaintiff pro se 

545 East 14th Street, 10D 

New York, New York 10009 

By: Roy Den Hollander, Esq. 

LAW OFFICE OF CHARLES B. LINN, ESQ. 

Attorney for Defendant Copacabana Nightclub Inc. 
901 North Broadway 

North White Plains, New York 10603 

By: Charles B. Linn, Esq. 

ADAM B. KAUFMAN & ASSOCIATES, PLLC 
Attorneys for Defendant Sol 
585 Stewart Avenue, Suite 302 
Garden City, New York 11530 

By: Robert S. Grossman, Esq. 

GORDON & REES, LLP 
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BEATTIE PADOVANO, LLC 

Attorneys for Defendant AER Lounge, LLC 
50 Chestnut Ridge Road 
Montvale, New Jersey 07645 

By: Vanessa R. Elliott, Esq. 

Cedarbaum, J. 

Roy Den Hollander, individually and on behalf of a putative 
class of similarly situated men, sues River Watch Restaurant, 
Inc. d/b/a the Copacabana Nightclub ("Copacabana"), Nightlife 
Enterprises L.P. d/b/a China Club ("China Club"), AER Lounge LLC 
d/b/a AER Lounge ("AER"), Lulu's LLC d/b/a Lotus ("Lotus"), Ruby 
Falls Partners LLC d/b/a Sol ("Sol"), and "Jane Doe promoters" 1 
pursuant to 42 U.S.C. § 1983 for sex discrimination in violation 
of the Equal Protection Clause of the Fourteenth Amendment. Den 
Hollander, an attorney pro se , alleges that defendant nightclubs 
regularly hold discriminatory "Ladies' Night" promotions. On 
certain nights, they charge women less for admission than men 
and/or give women more time to enter the nightclubs at the 
discounted admission price than they give to men. 

Defendants AER, Lotus, and Sol move to dismiss the First 
Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6) on the 
ground that they do not act under color of state law in offering 

1 "Jane Doe promoters" refers to unnamed individuals who act as 
agents for the defendant nightclubs. Guest House, a defendant 
named in the original complaint, was voluntarily dismissed from 
the case on October 3, 2007. 
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the Ladies' Night promotion. Den Hollander moves to strike 
defendants' motion papers for various reasons, and moves for an 
order directing counsel for Lotus to disclose the source of 
certain essays attached as exhibits to her opposition to Den 
Hollander's motion for recusal. For the following reasons, 
defendants' motions are granted, and Den Hollander's motions are 
denied. 


BACKGROUND 

According to the Amended Complaint, defendants operate 
nightclubs in New York and are licensed to sell alcohol on their 
premises. The Amended Complaint describes a number of provisions 
of the New York Alcoholic Beverage Control Law (the "ABC Law") 
that closely regulate the manufacture, sale, and distribution of 
alcoholic beverages in New York. The New York State Liquor 
Authority (the "SLA") issues licenses in accordance with and 
oversees the implementation of the ABC Law. Den Hollander 
alleges that defendants engage in state action by selling alcohol 
on their premises under that extensive regulatory system. 

On various nights, defendants offer Ladies' Night 
promotions, under which women receive free or discounted 
admission or cover charges and/or are allowed more time than men 
to take advantage of reduced cover charges. Den Hollander claims 
that this type of promotional offering is a form of "invidious 
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discrimination against men." He was the victim of this form of 
discrimination on at least one occasion at each of the defendant 
nightclubs in 2007. Den Hollander sues under 42 U.S.C. § 1983 
for deprivation of his right to equal protection of the law. 


DISCUSSION 

On a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), 
factual allegations in the complaint are accepted as true and all 
reasonable inferences are drawn in the plaintiff's favor. 

Ruotolo v. City of New York , 514 F.3d 184, 188 (2d Cir. 2008). 

"To survive a motion to dismiss, a complaint must plead 'enough 
facts to state a claim to relief that is plausible on its face.'" 
Id. (quoting Bell Atl. Corp. v, Twombly , 127 S. Ct. 1955, 1974 
(2007)) . 

I. State Action 

Under § 1983, "[ejvery person who, under color of any 
statute, ordinance, regulation, custom, or usage, of any State 
..., subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction thereof to 
the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress ...." 42 U.S.C. § 1983. Plaintiff must 
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demonstrate that defendants were acting under color of state law 
at the time of the alleged discrimination. Washington v. County 
of Rockland , 373 F.3d 310, 315 (2d Cir. 2004). "If a defendant's 
conduct satisfies the state-action requirement of the Fourteenth 
Amendment, the conduct also constitutes action 'under color of 
state law' for § 1983 purposes." Brentwood Acad, v, Tcnn. 
Secondary Sch. Athletic Ass'n , 531 U.S. 288, 295 n.2 (2001) . 

"[S]tate action may be found ... only if[] there is such a 
'close nexus between the State and the challenged action' that 
seemingly private behavior 'may be fairly treated as that of the 
State itself.'" Id. at 295 (quoting Jackson v. Metro. Edison 
Co. , 419 U.S. 345, 351 (1974)). "The purpose of this [close 
nexus] requirement is to assure that constitutional standards are 
invoked only when it can be said that the State is responsible 
for the specific conduct of which the plaintiff complains." Blum 
v. Yaretsky , 457 U.S. 991, 1004 (1982) (emphasis in original). 

The state-action inquiry has two parts: 

First, the deprivation must be caused by the 
exercise of some right or privilege created 
by the State or by a rule of conduct imposed 
by the State or by a person for whom the 
State is responsible. ... Second, the party 
charged with the deprivation must be a person 
who may fairly be said to be a state actor. 

Lugar v. Edmondson Oil Co. , 457 U.S. 922, 937 (1982) . These two 
principles are related, but not redundant. Where the defendant's 
"official character is such as to lend the weight of the State to 
his decisions," these two principles collapse into a single 
inquiry. Id. But where, as here, the defendants are "without 
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such apparent authority, i.e. , ... private part[ies]," the 

principles diverge. Id. 

The Supreme Court has identified a number of facts that can 
bear on the deprivation aspect of state action: 

a challenged activity may be state action 
when it results from the State's exercise of 
coercive power, ... when the State provides 
significant encouragement, either overt or 
covert, ... or when a private actor operates 
as a willful participant in joint activity 
with the State or its agents.... 

Brentwood , 531 U.S. at 296 (internal quotation marks and 
citations omitted). As to the state-actor portion of the 
inquiry, the Court has: 

treated a nominally private entity as a state 
actor when it is controlled by an agency of 
the State, ... when it has been delegated a 
public function by the State, ... when it is 
entwined with governmental policies or when 
government is entwined in [its] management or 
control.... 

Id. (internal quotation marks and citations omitted). 

A. Deprivation Through Governmental Decision 

The specific conduct at issue here is the offer of 
discounted cover charges to women. To meet this part of the 
Luqar state-action test, the plaintiff must show that defendants' 
decisions to discriminate have a close nexus with or can be 
fairly ascribed to a governmental decision. Lugar , 457 U.S. at 
937-38. As noted above, this can be shown when: 1) the 
deprivation "results from the State's exercise of coercive 
power," 2) "the State provides significant encouragement, either 
overt or covert," or 3) "a private actor operates as a willful 
participant in joint activity with the State." Brentwood , 531 
U.S. at 296 (internal quotation marks omitted). 

1. The State's Exercise of Coercive Power 

Den Hollander argues that his deprivation resulted from New 
York's regulation of the sale of alcohol because defendants 
"could not exercise their admission practices without the direct 
and indispensable participation of the SLA." He speculates that 
without alcohol licenses from the SLA, customers would not 
patronize nightclubs or invest in their businesses. 

Den Hollander cites Edmonson v. Leesville Concrete Co. , 500 
U.S. 614 (1991), to support his state action claim. In Edmonson , 
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Leesville used peremptory challenges to remove black persons from 
a prospective jury without having to provide a race-neutral 
explanation when its conduct was challenged for being racially 
discriminatory. 500 U.S at 616. The Court held that Leesville's 
use of the peremptory challenges constituted state action and 
that exclusion of a prospective juror on account of race in a 
civil trial violates that prospective juror's equal protection 
rights. _Id. at 620-28. The first part of the Lugar state-action 
inquiry was met because the peremptory challenges were authorized 
by federal statute, 28 U.S.C. § 1870. Id. at 620-21. 

Den Hollander argues that the ABC Law and SLA rules form the 
regulatory framework governing alcohol sale and consumption in 
New York in the same way that federal statutes and rules govern 
the jury trial system discussed in Edmonson . Thus, he asserts 
that he is deprived of equal protection of the law by defendants' 
exercise of the privilege of serving alcohol as created and 
enforced by the laws of New York. In fact, his deprivation is 
the reduction to women of the cover charge for admission on some 
nights . 

Defendants' decisions to hold Ladies' Nights are not state 
action. The ABC Law establishes an alcohol licensing system 
administered by the SLA. When defendants sell alcohol, they are 
exercising a privilege created by the State. But when they 
reduce the cover charge to women on certain nights, they are not 
acting under any right or privilege created by the State because 
neither the ABC Law nor the SLA regulates the admission prices 
set by the defendants. In other words. Den Hollander's alleged 
deprivation was not caused by defendants' sale of alcohol but by 
their pricing of admission to the entertainment provided by their 
nightclubs. Thus, it cannot be said that the State is 
responsible for defendants' Ladies' Nights. 

In Edmonson , a federal statute specifically provided for the 
right to use peremptory challenges to assist the court in 
selecting a jury, and the exercise of that statutory right 
constituted state action. In this case, defendants hold Ladies' 
Night promotions without any specific approval or endorsement 
from the State. The existence of the ABC Law and SLA rules does 
not transform all conduct by nightclubs into state action any 
more than the laws regarding jury trials transform every litigant 
in a jury trial into a state actor. See , e.q. , Polk County v. 
Dodson , 454 U.S. 312, 325 (1981) ("[A] public defender does not 

act under color of state law when performing a lawyer's 
traditional functions as counsel to a defendant in a criminal 
proceeding."); Jackson , 419 U.S. at 350 ("The mere fact that a 
business is subject to state regulation does not by itself 
convert its action into that of the State for purposes of the 
Fourteenth Amendment. ... Nor does the fact that the regulation 
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is extensive and detailed (citation omitted); Cranley v. 

Nat'l Life Ins. Co. , 318 F.3d 105, 112 (2d Cir. 2003) ("A finding 

of state action may not be premised solely on the private 
entity's ... licensing, or regulation by the government."). 

The Supreme Court has held that a heavily regulated utility 
company's decision to terminate services to an individual is not 
state action because that decision is not "sufficiently connected 
... to the State for purposes of the Fourteenth Amendment." 
Jackson , 419 U.S. at 358-59. It has also held that the acts of 
physicians and nursing home administrators in discharging or 
transferring Medicaid patients to lower levels of care is not 
state action because their decisions were not dictated by the 
State, despite significant Medicaid regulation. Blum , 457 U.S. 
at 1008-09. 

As in Jackson and Blum , defendants' decisions to hold 
Ladies' Nights are insufficiently connected to the SLA to 
constitute state action. The SLA plays no role in establishing 
or enforcing defendants' Ladies' Night promotions, and defendants 
do not discriminate against men in their right to purchase and be 
served liquor. See also Moose Lodge No. 107 v. Irvis , 407 U.S. 
163, 175-76 (1972) (private club's discriminatory guest policy 
not attributable to Pennsylvania or its regulation of alcohol); 
Hadqes v. Yonkers Racing Corp, , 918 F.2d 1079, 1083 (2d Cir. 

1990) (heavily regulated, state-licensed racetrack's decision to 
deny plaintiff's application to work at the racetrack lacked 
close nexus to the State). 

2. Encouragement from the State 

Den Hollander argues that the SLA encourages defendants' 
discriminatory practices by renewing their licenses and by 
benefitting financially from the revenue received from the 
licenses. Even if the SLA renews defendants' licenses without 
challenging or questioning their practices, defendants' actions 
do not amount to state action because the State has not 
significantly encouraged or endorsed the specific action in 
question. "State approval of an action by a regulated entity 
does not constitute state action 'where the initiative comes from 
[the private entity] and not from the State' and the state 'has 
not put its own weight on the side of the proposed practice by 
ordering it.'" Tancredi v. Metro. Life Ins. Co. , 316 F.3d 308, 
313 (2d Cir. 2003) (quoting Jackson , 419 U.S. at 357) (brackets 
in Tancredi ). Indeed, "[ajetion taken by private entities with 
the mere approval or acquiescence of the State is not state 
action." Am. Mfrs. Mutual Ins. Co. v. Sullivan , 526 U.S. 40, 52 
(1999) . 

The SLA collects fees for alcohol licenses, but does not 
collect any revenue from defendants' cover charges. See ABC Law 
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§ 17; SLA Schedule of Retail License Fees. The license fee for 
each license category is uniform across all licensees within 
those categories, regardless of whether they use the Ladies' 

Night promotion. Id. Thus, the revenue from the alcohol license 
does not encourage or discourage the use by nightclubs of Ladies' 
Nights. See also Yonkers Racing Corp. , 918 F.2d at 1082 (no 
state action found even though defendant received a tax credit 
from the state and the State benefited from revenue from 
defendant). 

Den Hollander also asserts that "the special interest group 
called "'Feminism' has succeeded in creating a customary practice 
in many governmental institutions ... in which the invidious 
discrimination of men is the accepted and preferred mode of 
behavior." He lists various examples of such purported 
discrimination and asserts that the SLA has engaged in this 
customary practice. These extraneous pronouncements do not 
demonstrate that the SLA has any relationship with defendants' 
choices to hold Ladies' Nights. 

3. Joint Activity with the State 

Den Hollander argues that the State is engaged in joint 
activity with defendants because the alcohol license gives 
defendants an economic benefit or franchise. He compares the 
benefits received by defendants to those present in Burton v. 
Wilmington Parking Authority , 365 U.S. 715, 724 (1961) . In 
Burton , the Court held that defendant restaurant's refusal to 
serve plaintiff on account of his race constituted state action 
because the restaurant leased its space from the government, was 
operating in a public parking lot on land owned by the 
government, and benefitted from state funds supporting the 
parking lot. 365 U.S. at 724-25. The Parking Authority's 
failure to correct the restaurant's discriminatory policies made 
the Parking Authority "a party to the refusal of service," 
thereby placing "its power, property and prestige behind the 
admitted discrimination." _Id. at 725. 

The State's involvement in defendants' businesses is not 
analogous to the facts of Burton . Defendants do not lease their 
property from the government and are not obtaining any unique 
benefits from government funds. See Yonkers Racing Corp. , 918 
F.2d at 1082 ("[T]he State in the instant case does not have a 
proprietary interest in [defendant's business]."). Burton was 
limited to cases where "a State leases public property in the 
manner and for the purpose shown to have been the case here." 

Id . at 726. The Supreme Court has distanced itself from the 
"vague 'joint participation' test embodied in [ Burton ]." 

Sullivan , 526 U.S. at 57. "[P]rivately owned enterprises 
providing services that the State would not necessarily provide, 
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even though they are extensively regulated, do not fall within 
the ambit of Burton ." Blum , 457 U.S. at 1011. 

Furthermore, in Moose Lodge No, 107 v. Irvis , the Supreme 
Court found that the competitive effect of having a set number of 
alcohol licenses was "limited" and fell "far short of conferring 
... a monopoly in the dispensing of liquor." 407 U.S. at 177. 

In Yonkers Racing Corporation , the Second Circuit did not find 
state action even though the Yonkers Racing Corporation ("YRC"), 
which operates a racetrack pursuant to a State license, receives 
tax credits from the State and "the State gains greater revenues 
if YRC prospers." 918 F.2d at 1082. Even if defendants did 
benefit in some way from a franchise or monopoly, there would 
still be an "insufficient relationship between the challenged 
actions of the [defendants] and their monopoly status." Jackson , 
419 U.S. at 352. The ABC Law and SLA regulations cannot "be said 
to make the State in any realistic sense a partner or even a 
joint venturer in the [defendants'] enterprise[s]." Moose Lodge , 
407 U.S. at 177. 

Den Hollander also argues that the requirement that 
defendants display their alcohol licenses in their 
establishments, ABC Law § 114 (6), creates the appearance of state 
authorization of their practices. That display requirement, 
which relates to the privilege of selling alcohol, has no bearing 
on defendants' admission policies, the only issue here. 

B. State Actor 

Den Hollander has failed to show that his deprivation was 
caused by defendants' "exercise of some right or privilege 
created by the State or by a rule of conduct imposed by the 
State." Lugar , 457 U.S. at 937. Nevertheless, he argues that 
New York's regulatory scheme regarding alcohol "dominates the on¬ 
premise [s] consumption of alcohol to such a degree" that 
defendants' "every move evinces State authority and control" and 
that the State and defendants "have overlapping identities." As 
noted above, the two-part Lugar state action test collapses into 
a single inquiry only when the defendant's "official character is 
such as to lend the weight of the State to his decisions." Id . 
Defendants lack such an official character. 

Den Hollander's argument that defendants possess the 
official character of the State is taken primarily from his 
misreading of Seidenberq v. McSorleys' Old Ale House, Inc. , 308 
F. Supp. 1253 (S.D.N.Y. 1969) (" McSorleys I ") and Seidenberq v, 
McSorleys' Old Ale House, Inc. , 317 F. Supp. 593 (S.D.N.Y. 1970) 
(" McSorleys II "). McSorleys was a public bar which only served 
men. Two women sought service in the bar and sued for 
discrimination when they were refused alcohol. A motion to 
dismiss was denied in McSorleys I , and summary judgment was 
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granted in favor of plaintiffs in McSorleys II . The court found 
state action in both opinions. 

Den Hollander argues that McSorleys I & McSorleys II held 
that New York's regulatory scheme is so pervasive that any entity 
open to the public with an alcohol license is an agent or 
instrumentality of the State, such that any and all of its 
actions can be fairly treated as state actions. Such a reading 
is erroneous. McSorleys I focused primarily on the question of 
whether McSorleys was a state actor, but it also answered the 
first part of the Lugar test by assessing "whether the State has 
... significantly involved itself in actions alleged to amount to 
invidious discrimination." 308 F. Supp. at 1259. The state 
actor analysis in McSorleys I was undertaken in light of the fact 
that the discrimination alleged, refusal to serve alcohol, 
resulted from McSorleys' possession of a license to sell alcohol. 
The court in McSorleys II understood that the test for state 
action requires that there exist "some causal relation ... 
between the state activity and the discrimination alleged." 317 
F. Supp. at 597. 2 That causal relation is missing in this case. 

Defendants are private entities that set their own policies 
for admission. Their compliance with state regulations for 
alcohol does not convert them into all-purpose state actors. See 
Tancrcdi , 316 F.3d at 313 ("[A] regulatory agency's performance 
of routine oversight functions to ensure that a company's conduct 
complies with state law does not so entwine the agency in 
corporate management as to constitute state action."). 
Furthermore, Den Hollander cannot show state action through 
entwinement because defendants are not entwined with state 
officials or state funds. Cf . Brentwood , 531 U.S. at 299-300 
(entwinement with state officials); Horvath v, Westport Library 
Ass'n , 362 F.3d 147, 153 (2d Cir. 2004) (entwinement with state 
funds) . 

Den Hollander also argues that the sale of alcohol is a 
public function that has been delegated by the State to entities 
possessing alcohol licenses. State action has been found under 
the public function test in cases challenging discrimination in 
primary elections, Nixon v. Condon , 286 U.S. 73, 89 (1932), free 
speech restrictions in a company town. Marsh v. Alabama , 326 U.S. 
501, 509 (1946), and segregation in a municipal park, Evans v. 
Newton , 382 U.S. 296, 302 (1966). The public function relevant 
here is the regulation of the alcohol industry. New York State's 


2 Den Hollander makes much of the Supreme Court's citation of 
McSorleys' II in Craig v. Boren , 429 U.S. 190, 208 (1976). But 
the Court cited McSorleys II and other similar cases in Craig 
only to show that the Twenty-first Amendment "does not alter the 
application of equal protection standards." 429 U.S. at 209. 
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decision to allow alcohol sales through the provision of licenses 
is not a delegation of that public function. Defendants do not 
have the power or authority to alter state regulation in the 
field, and they must abide by all regulations related to the 
alcohol license. Accordingly, defendants do not exercise a 
public function. 

C. Remaining Defendants 

The motions to dismiss filed by AER, Lotus, and Sol are 
granted because Den Hollander cannot show that private nightclubs 
are state actors in setting cover charges for admission to their 
facilities. Copacabana and China Club have not moved to dismiss, 
but the claims against them are similarly defective. There are 
no separate facts alleged against Copacabana and China Club that 
would alter the state action inquiry, and plaintiff has had an 
opportunity to be heard on the issues. Accordingly, in the 
interest of judicial economy, the claims against Copacabana and 
China Club will be dismissed sua sponte for failure to state a 
claim. Sec Perez v. Ortiz , 849 F.2d 793, 797 (2d Cir. 1988); 
Leonhard v. United States , 633 F.2d 599, 609 n.ll (2d Cir. 1980) 
("The district court has the power to dismiss a complaint sua 
sponte for failure to state a claim."). 

II. Plaintiff's Motions 

Den Hollander moves to strike certain motion papers filed by 
defendants for being late; to deny the motions to dismiss filed 
by Sol and AER for failure to file memoranda of law separate from 
their supplemental affirmations; to strike certain portions of 
Lotus' memorandum of law for not providing citations; and to 
compel counsel for Lotus to disclose the source of certain essays 
attached to her opposition to Den Hollander's motion for recusal. 
Any technical defects in defendants' motion papers were 
insubstantial and did not prejudice Den Hollander. The issues 
relevant to the motions to dismiss were clear to all parties, and 
the motions were re-filed in light of the filing of the Amended 
Complaint, giving all litigants more time to respond. The essays 
submitted by Lotus as exhibits in opposition to Den Hollander's 
motion for recusal are irrelevant to this case, and any claim 
that Den Hollander may seek to pursue in relation to the 
submission of those essays is beyond the scope of this action. 

CONCLUSION 

For the foregoing reasons, the motions to dismiss filed by 
AER, Lotus, and Sol are granted, and the complaint is dismissed 
as to all defendants. Den Hollander's motions are denied. The 
Clerk is directed to close this case. 
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SO ORDERED. 

Date: New York, New York 

September 29, 2008 


S/_ 

MIRIAM GOLDMAN CEDARBAUM 
United States District Judge 
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COPACABANA NIGHTCLUB, et al„ 
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Defendants AER, Lotus, and Sol having moved to dismiss the first amended complaint 
pursuant to Fed. R. Civ. P. 12(b)(6), and the matter having come before the Honorable Miriam 
Goldman Cedarbaum, United States District Judge, and the Court, on September 29, 2008, having 
rendered its Opinion granting AER, Lotus, and Sol’s motions to dismiss, dismissing the complaint 
as to all defendants, and denying Hollander’s motions, it is, 

ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the 

Court's Opinion dated September 29, 2008, AER, Lotus, and Sol’s motion to dismiss are granted; 
the complaint is dismissed as to all defendants; and Hollander’s motions are denied; accordingly, the 
case is closed. 

Dated: New York, New York 
September 29,2008 
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Oral Argument August 24, 2009 


I’m RDH the appellant-plaintiff and attorney admitted to this Court. 

Facts 

This case is about nightclubs in NYC charging males more for admission than females— 
commonly known as Ladies Nights. [Time is money]. 

The term nightclubs means places that provide alcohol for on-premise consumption, music and 
dancing. This case is not about places that provide only tea or soda for on-premise consumption. 
It’s not about the corner soda shop. If the nightclubs did not serve alcohol, then they would not 
be nightclubs. 

The nightclubs are open to the public, so they are public accommodations. 

The clubs are controlled by the NY State Liquor Authority under the Alcohol, Beverage & 
Control Law. 

NY has complete discretion over its control of alcohol. It can operate the industry itself, or 
prohibit it completely. 

Issue 

Whether state action is involved in admitting persons to the nightclubs. If so, then there is 
discrimination against one sex—males, who are charged more to enter nightclubs on certain 
nights. That violates the Equal Protection clause of the 14 th Amendment. 

[Contrary to what the lower court said. Opinion p. 7, the deprivation of rights to males is not free 
admission for females, but charging males more for admission. A club that charges males $20 
and females $0, would make about the same charging both $10. Ladies Nights transfers wealth 
from males to females—that’s a monetary deprivation and violation of the right to equal 
treatment.] 

[Just as in all those civil rights cases in the South, the deprivation to blacks was not whites sitting 
in the front of the bus, but blacks sitting in the back.] 

Lower Court Decision 

The SDNY decided that state action did not exist at the doors of nightclubs. 

[But once a person reached the bar, state action did exist when being served a drink. The result 
is that under the 14 th Amendment nightclubs can discriminate based on sex by charging one sex 
more for admission, but when selling an alcoholic drink, they have to charge the same amount to 
both sexes. So, in effect, there is now a SDNY court case that says it is constitutional for 
nightclubs to charge females, say $1000 to enter a club but males nothing, or vice versa.] 


1 



Why bring action under 14 th Amendment 

1. There were two decisions from the SDNY that were similar, dealt with on-premise alcohol 
consumption and found state action and sex discrimination, except the sex discriminated against 
was female instead of male. McSorleys’ I , 308 F. Supp. 1253 (1969)(Tenney, J.) and 
McSorleys’ II , 317 F. Supp. 593 (1970)(Mansfield, J.) 

2. The SCt cited to McSorleys’ II with approval in Craig v. Boren , 429 U.S. 190, 208, 97 S.Ct. 
451, 50 L.Ed.2d 397 (1976): “federal and state courts uniformly have declared the 
unconstitutionality of gender lines that restrain the activities of customers of state-regulated 
liquor establishments....” Craig v. Boren uses McSorleys’ II to show that the 21 st Amendment 
did not allow state-regulated liquor establishments to violate the Equal Protection clause by 
discriminating on the basis of sex. Those establishments could not violate E/P unless state action 
was involved. 

3. There were other cases supporting a finding of state action for establishments serving alcohol: 

Male v. Crossroads Associates, 337 F. Supp. 1190 (S.D.N.Y. 1971), Bennett v. Dyer’s Chop 
House. Inc. , 350 F. Supp. 153 (N.D. Ohio 1972), see Bright v. Isenbarger, 445 F.2d 412 (7 l Cir. 
1971). ’ 

4. The SDNY court is probably the most prestigious of the district courts and its decision would 
have some precedential value outside the southern district. 

5. State or local causes of action are no substitute for § 1983 suits as a means of enforcing 
constitutional rights. That’s why 42 USC 1983 was enacted in the first place. 

[6. What the lower court and the defense attorneys did not realize was that Ladies Nights outside 
NYC and across the country do not involve charging males more for admission but charging 
them more for an alcoholic drink. So there now exists a SDNY decision that can be used to 
challenge nightclubs charging males more for a drink as violating Equal Protection.] 

Business Judgment 

I’m sure Lester Maddox could argue that he kept blacks out of his restaurant with an ax handle 
because their admission would reduce his revenues. 

Monetary gain is no justification for discrimination. “The existence of a pennissible purpose 
[assuming there is one] cannot sustain an action that has an impermissible effect.” Wright v. 
Council City of Emporia, 407 U.S. 451, 462, 92 S.Ct. 2196, 33 L.Ed.2d 51 (1972)(creation new 
school district would have segregation effect). 

Defendant Lotus Brief 

Wrong complaint 

An Amended Complaint was filed in this action so it replaces the Original Complaint. 
Defendant’s Brief relies on the Original Complaint, so it is pretty much useless. 
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Allegations of laws 

The Amended Complaint alleges the functions the nightclubs provide and the connections 
between the State and the nightclubs as necessary for a state action analysis. The functions and 
connections are required by State law. So if the State says a nightclub must do something, then it 
is a reasonable allegation that the nightclub is doing that. If not, then let the defendant say 
otherwise. 

Nominal private entities 

Privately owned and operated is not the detennining factor for state action purposes: “the 
character of a legal entity is detennined neither by its expressly private characterization in 
statutory law, nor by the failure of the law to acknowledge the entity’s inseparability from 
recognized government officials or agencies.” Brentwood Acad, v. Tenn. Secondary Sch. Ath. 
Assffi, 531 U.S. 288, 296, 121 S.Ct. 924, 148 L.Ed.2d 807 (2001). 

Factual similarity 

Only the McSoreley I & II decisions deal with a similar fact situation as before this Court and 
with the same alcohol control regime of New York—not the regulatory regimes of different 
states. There is nothing in the record that shows the regimes in other states are similar to N.Y. 

[Neither Millenson nor Comiskey rely on factual similarities with Moose Lodge . Lotus, 
however, argues factual similarities of those cases with Moose Lodge , which do not exist 
because Moose Lodge was a private club under a different alcohol regime. Moreover, neither 
Millenson nor Comiskey cited to McSorley I & II , either questioningly or with disapproval, most 
likely because McSorley I & II were correct on the law but McSorley I & ITs application 
differed because of the factual dissimilarities in alcohol regimes. Millenson and Comiskey did 
not create a formula because there is none. Burton v. Wilmington Parking Authority , 365 U.S. 
715] 

State Action Rule 

In determining state action in sex discrimination cases, the standard is a less onerous one than 
normally used. Weise v. Syracuse Univ. , 522 F.2d 397, 405-06 (2d Cir. 1975)(Female teachers 
allege denial of position and tennination based on sex. Court held that as the conduct 
complained of becomes more offensive, and as the nature of the dispute becomes more amenable 
to resolution by a court, the more appropriate it is to find state action. Court reversed dismissal 
and required hearing to disclose more facts on state action issue). 

“ For the conduct of a nominally private entity to be fairly attributable to the state, there must be 
such a close [connection] between the State and the challenged action that seemingly private 
behavior may be fairly treated as that of the State itself. ” Cranley v. National Life Ins. Co. of 
Vermont , 318 F.3d 105, 111 (2d Cir. 2003)(conversion of insurance co. to stock company in 
accordance with state law was not state action). 

That connection of state action exists between a private entity and the state when the private 
entity 

1. has been delegated a public function by the state, which is the key argument here . 
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2. is controlled by an agency of the State, or 

3. the state exercises coercive power, or 

4. is entwined with governmental policies, or 

5. is entwined in the management or control of the private actor, or 

6. when the private actor operates as a willful participant in joint activity with the State or its 
agents, or 

7. provides the private actor with significant encouragement, either overt or covert. 

Flagg v. Yonkers Sav. & Loan Ass’n , 396 F.3d 178, 187 (2d Cir. 2005)(savings loan assn 
failure to pay interest on mortgage escrow accounts as allowed by Fed law was not taking 
because no state action); Brentwood Acad, v. Tenn. Sec. Sch. Ath. Ass’n, 531 U.S. 288, 294-96, 
121 S. Ct. 924, 148 L.Ed.2d 807 (2001). 

Public function Key Argument 

Public function analysis examines whether the conduct of the private actor is equivalent to the 
performing of a traditional state function . Jensen v. Farrell Lines. Inc. . 625 F.2d 379, 384 (2d 
Cir 1980)(Employer that was a CIS flag merchant shipping line recognized one union instead of 
another and fired those who did not join that union—no state action). 

So the question is whether providing alcohol to the public is a traditional government function. 

Think of alcohol as a drug, for that is what it is. Is there any question that the state and only the 
state, assuming the Federal Government agrees, could create or prohibit an industry in marijuana, 
cocaine, and heroin under its police power—no. It is a function that only the state can 
exercise—not private entities, unless the state allows the entities to act as its agents. Legally it is 
the same with alcohol only because its consumption is permitted do we think of it as similar to 
selling bicycles or other businesses regulated by the state. The alcohol industry is a creature of 
state sovereign power not private entrepreneurship. 

History 

There was no inherent right in New York State under the common law before Prohibition to 
engage in the sale of intoxicating beverages, Seidenberg v. McSorleys’ Old Ale House, Inc., 317 
F. Supp. 593, 599. 

The State in accepting Prohibition banned alcohol completely. Before the 1920 Volstead Act, 
states had power to ban alcohol completely. Crane v. Campbell , 245 U.S. 304, 308, 38 S.Ct. 98, 
62 L.Ed. 304 (1917)(person arrested for violating state prohibition law and challenged the state 
law, which court found state had the power to enact). 

Then in ratifying the 21 st Amendment, rejected Prohibition, and in doing so it confirmed that the 
retail sale of alcohol was not a private activity, but one reserved to the State. See Report of the 
State Liquor Authority , April 12, 1933 - December 31, 1934, pp. 5 - 11. 

The new regulatory regime aimed to promote a healthy socializing environment for people while 
preventing the dangers of moral dissolution and a declining social order that existed before 
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Prohibition. To foster and promote temperance and respect for and obedience to the law. To 
provide “for the protection, health, welfare and safety of the people” as it pertains to the 
provision of alcohol, Report of the N.Y. State Liquor Authority: The Modern Liquor Control 
System of New York State , pp. 8-9, April 12, 1933 to December 31, 1934. 

What NY set out to do and did was a lot more than just issuing licenses for a fee, it restructure 
the State’s society as it concerned the use of a drug—alcohol. 

The mechanism NY used was the ABC Law and the SLA to establish an alcohol industry of 
agents strictly overseen and limited by the State. N.Y. State Moreland Commission on the 
Alcoholic Beverage Control Law, Study Paper No. 5 , Preface, October 28, 1963, of which the 
lower court judge was associate counsel. 

State action may be found in situations where an activity that traditionally has been the 
exclusive, or near exclusive, function of the State has been contracted out to a private entity. See 
Flagg Bros., Inc, v. Brooks, 436 U.S. 149, 158-59, 98 S.Ct. 1729, 56 L.Ed.2d 185; Horvath v. 
Westport Library Ass’n , 362 F.3d 147, 151 (2d Cir. 2004). When a private party carries out the 
functions of government, it steps into the shoes of the government and becomes a state actor for 
all discriminatory activities. See Marsh v. Alabama , 326 U.S. 501, 507-08, 66 S.Ct. 276, 90 
L.Ed. 265 (1946). 

The Nightclubs, therefore, exercise a public function by which they are entirely dependent upon 
State decisions to operate successfully. 

The State could have decided after prohibition to set up and operate on-premise retailers itself. 

In that situation, the different treatment of customers for admission would clearly constitute state 
action. There’s no logical reason that because the State chose to delegate its public function to 
corporations operating under the State’s control that state action somehow disappears. 

Use an analogy with Evans v. Newton , 382 U.S. 296, 299, 86 S.Ct. 486, 15 L.Ed.2d 373 (1966). 
The city ran a park whose admission policies discriminate against blacks. The City transferred 
the trusteeship of the park to private individuals. The Supreme Court found the private operators 
became city agents, and just as the city could not discriminate in admission or in sweeping, 
manicuring, watering, patrolling, and maintaining the park, neither could the city’s agents. 

Evans , 382 U.S. at 301. “[Wjhen private individuals or groups are endowed by the State with 
powers or functions governmental in nature, they become agencies or instrumentalities of the 
State and subject to its constitutional limitations.” Evans , 382 U.S. at 299. 

It’s not the nightclubs that have a monopoly concerning alcohol but the State. 

State Control and Responsibility 

Even if the providing of alcohol for on-premise consumption is not a public function, state 
authority may dominate an activity to such an extent that it has control and responsibility for that 
activity . Edmonson v. Leesville Concrete Co., 500 U.S. 614, 111 S.Ct. 2077, 114 L.Ed.2d 660 
(1991)(preemptory jury challenges used to keep blacks off of jury); Lugar v. Edmondson Oil 
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Co., 457 U.S. 922, 102 S.Ct. 2744, 73 L.Ed.2d 482 (1982)(attachment of property state action 
when person involved for whom state responsible). 

With the passage of the 21 st Amendment, New York acquired the responsibility for handling its 
liquor problems and the responsibility to protect the social order, lives, safety and health of its 
citizens. Report of the N.Y. SLA, p. 5, 6, 8, 9 April 12, 1933 to December 31, 1934; ABC Law 
§ 2 . 

In order to meet its responsibility, the state exercises control over the circumstances under which 
alcohol is sold. See 44 Liquormart, Inc, v. Rhode Island , 517 U.S. 484, 515, 116 S.Ct. 1495, 134 
L.Ed.2d 711 (1996). That control is not limited to handing over an alcoholic drink. It includes 
controlling: 

the number of retailers and locations, 
trade and credit practices, 
ownership, 

change of shareholders, directors, officers 
the amount of lighting in a club, 
the view within, 
advertising, 

reputation of the owners, 
citizenship of the employees, 
moral character of the customers, 
the interior floor plan, 
signs inside and outside, 
remodeling, 
interior style, 

containers from which alcohol is served, 

display of license in particular location and frame, 

whom a nightclub sells to, 

whom a nightclub admits, 

operating hours, 

terms of surety bonds, 

form of reports used, 

records kept, 

from whom alcohol is purchased, 
the nightclubs exterior blueprint, 
block-plot diagram, 
the landlord, 
type of building, 

history of the building’s prior use, 
number and positioning of tables and chairs, 

manager, principals, principals’ spouses, the people with whom the owners associate, 
propensities of persons involved to avoid undesirable propensities, 
business plan, 
finances, 
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whom can invest in or lend money to, or borrow money from, 

waitress outfits, 

noise levels outside a club, 

parking and traffic congestion, 

business conduct, 

other circumstances relevant to the “public interest” that “may adversely affect the health, 
safety and repose” of citizens. ABC Law § 64(6-a); SLA Rules, 9 N.Y.C.R.R. Pt 48; 

SLA Handbook Retail Licensees, p. 5. 

The line between private and state action is drawn, in part, to avoid the imposition of 
responsibility on a state for conduct it could not control . Brentwood Acad., 531 U.S. 288, 295. 
Clearly the state controls all the operations of a nightclub, so there is no imposition for 
responsibility on conduct it cannot control. 

Compare NY control over nightclubs to that of a bicycle shop owner who can borrow from or 
loan to whomever he wishes, can vertically integrate and can sell his business to whomever he 
desires. 

[Opinion p. 7 re Edmonson : “The existence of the ABC Law and SLA rules does not transfonn 
all conduct by nightclubs into state action any more than the laws regarding jury trials transform 
every litigant in a jury trial into a state actor.” Distinction - I’m a litigant, I’m before this Court. 
There is nothing the government can do to keep me from using the court system to resolve 
disputes. But the State can force nightclubs out of business at any time. Opinion cites See, e.g., 
Polk County v. Dodson . 454 U.S. 312. 325. 102 S.Ct. 445. 70 L.Ed.2d 509 (1981) (“[A] public 
defender does not act under color of state law when performing a lawyer's traditional functions 
as counsel to a defendant in a criminal proceeding.”] 

Entwinement, Joint Activity, Encouragement 

Regulation does not mean state action but nor does it mean no state action. 

For entwinement, joint activity, and encouragement the private entity’s action must be fairly 

attributable to the state, which can mean the entity obtained significant aid from the state, Lugar 

v. Edmondson Oil Co ., 457 U.S. 922, 937, 102 S.Ct. 2744, 73 L.Ed.2d 482 (1982). 

The nightclubs receive a valuable franchise from the state. 

Entw’inement 

Nightclubs are entwined with the State’s policies governing alcohol, and the State is entwined 
with the nightclubs management and operations. Brentwood Acad., 531 U.S. 288, 296. 

The entwinement is so extensive that the State can be considered accountable for the specific 
conduct of which the plaintiff complains, Blum , 457 U.S. 991, 1004, charging males more for 
admission. 
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In determining accountability, the Second Circuit has cautioned that according to Brentwood the 
concept of accountability is not to be read narrowly in the context of the state action inquiry. 
Horvath, 362 F.3d 147, 154. 

The argument then is that since the 21 ~ Amendment gave New York the “responsibility of 
handling its liquor problems ,” Report of the N.Y. SLA, p. 5 , by not exercising that responsibility 
through its comprehensive authority to put an end to the defendants’ discriminatory practices, the 
SLA is accountable for the continuing rights violations . See McSorleys II , 317 F. Supp. 593, 599 
(“the state has continued annually to renew defendant’s license over the years despite its open 
discrimination against women, without making any effort in the exercise of the broad authority 
granted it, to remedy the discrimination or revoke the license which defendant must have in order 
to practice it.”). 

Here, the State “by its inaction ... has not only made itself a party” to the discrimination, but has 
“elected to place its power, property and prestige behind the admitted discrimination.” Burton v. 
Wilmington Parking Authority , 365 U.S. 715, 725, 81 S.Ct. 856, 6 L.Ed.2d 45 (1961).] 

Without the privilege to retail alcohol, the defendants would not be in a position to discriminate 
against men because without alcohol virtually no one, except members of temperance unions, 
would frequent defendant discos. The defendants would soon be out of business. If the 
provision of alcohol was not crucial to the economic success of the Nightclubs, then they would 
not pay the hefty fees to the State and put up with bureaucrats telling them how to run their 
businesses. This is an allegation which is supposed to be taken as true, but the lower court called 
it speculation. Opinion p. 6. 

Joint Activity 

State and private entity are interdependent, involved in joint activity, when state provides 
benefits to private entity and entity provides state benefits . Burton , 365 U.S. 715, 725 (restaurant 
with lease in public building discriminated on basis of color). 

Nightclubs benefit from State: The State’s control over entry gives the Nightclubs an extremely 
valuable franchise. The alcohol industry in New York has the highest degree of economic 
protection, which provides its participants with substantial windfalls on their “franchise values.” 
Moreland Commission on the ABC Law , Report and Recommendations, p. 27, January 3, 1964. 
The State is providing the Nightclubs an indirect subsidy of immense economic value. 

[Franchise: In New York, a franchise is a special privilege, conferred by the State on an 
individual, which does not belong to the individual as a matter of common right. Madden v. 
Queens County Jockey Club, Inc. , 296 N.Y. 249, 255, 72 N.E.2d 697 (1947). A franchise 
creates a privilege where none existed before primarily to promote the public welfare. Id. 

There was no inherent right in New York State under the common law to engage in the sale of 
intoxicating beverages, McSorleys II , 317 F. Supp. 593, 599.] 

State’s benefit from Nightclubs: Ladies’ Nights make the Nightclubs money by increasing the 
number of customers. By attracting more customers on Ladies’ Nights, the Nightclubs sell more 
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alcohol, which means they have to buy more. The State levies excise taxes on those purchases, 
so the Nightclubs end up paying more alcohol excise taxes because of Ladies’ Nights. As long 
as the State assents to the Nightclubs’ discriminations, the State benefits from Ladies’ Nights 
discrimination, which does not substantially serve an important State interest. 

[The taxes are commingled with SLA license fees and fines into a common fund held by the 
State Comptroller. ABC § 125. The fund from alcohol taxes and license fees are distributed to 
municipalities. 1936 Op. Atty. Gen. 188.] 

Where a private party’s profits would suffer without discrimination and so too would a state’s 
financial position, it supports the conclusion that a state should be charge with the discriminatory 
actions . Rendell-Baker v. Kohn , 457 U.S. 830, 843, 102 S.Ct. 2764, 73 L.Ed.2d 418 (1982). 

Opinion at p. 9 relies on Hadges v. Yonkers Racing Corp. , 918 F.2d 1079, 1082 (2d Cir. 1990) 
for finding the Nightclubs’ license fees do not benefit the State and so no state action. The 
Opinion, however, did not address the alcohol tax benefits. In Hadges the racetrack’s tax credit 
had no connection whatsoever with not hiring a jockey—the discrimination charged. Here, 
Ladies’ Nights discriminations actually directly increase tax revenues to the State. 

Encouragement 

Effect: Where the state engages in conduct having the effect of encouraging, tolerating 
or acquiescing in the discrimination, the 14 ~ Amendment may be invoked . See Rcitman v, 
Mulkev . 387 U.S. 369. 375. 87 S.Ct. 1627. 18 L.Ed.2d 830 (1967). 

The state does not have to expressly or specifically authorize, command or support the 
discriminatory conduct . McSorleys II , 317 F. Supp. at 596. 

The State's power to encourage actions deemed to be in the public interest is necessarily far 
broader than the imposition of its will by force of law. Maher v. Roe , 432 U.S. 464, 476 
(1977)(Conn. limited Medicaid payments for abortions to ones that were medically necessary, so 
no imposition of state will, just encouragement). 

SLA renewal every two years of the nightclubs privilege to retail alcohol for on-premise 
consumption is de facto approval of Ladies Nights that creates a state standard allowing 
discrimination against men that financially benefits the state and the nightclubs. 

Involvement: “ Where the state has become sufficiently involved, its inaction, 
acquiescence or continuation of its involvement under circumstances where it could withdraw, 
may be sufficient, ” Id. (citing Burton , 365 U.S. at 725). 

The State does not have to coerce or even encourage the discriminatory practice if “the relevant 
facts show pervasive entwinement to the point of largely overlapping identity” between the State 
and the entity alleged to be a state actor . Horvath , 362 F.3d at 154 (quoting Brentwood, 531 U.S. 
at 303). 
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[Opinion pp. 8-9 relies on two cases in which state only provided routine oversight and was not 
as involved with the entities as the SLA is with the nightclubs. Tancredi v. Metropolitan Life 
Ins. Co. , 316 F.3d 308, 313 (2d Cir. 2003); Am. Mfrs. Mut. Ins. Co. v. Sullivan , 526 U.S. 40, 

119 S.Ct. 977, 143 L.Ed.2d 130 (1999).] 

Admission connection to State 


SLA power reaches the nightclubs admission practices: 

SLA Rule § 48.3 requires the Nightclubs to abide by state regulations, such as N.Y. Civ. 
Rights Law § 40-c(2) and N.Y. Exec. Law § 296(2)(a) that makes it unlawful for public 
accommodations to deny advantages or privileges based on sex. 

SLA Rule § 48.5 gives the state power to impose any restrictions it deems in the public 
interest. 

ABC Law § 65-b(l)(c) and (2)(b) controls admission via identification. 

Standard of Review 

“To survive a motion to dismiss, a complaint must plead ‘enough facts to state a claim to relief 
that is plausible on its face.’” Id. (quoting Bell Atl. Corp. v. Twombly , 550 U.S. 544, 570, 127 
S.Ct. 1955, 167 L.Ed.2d 929 (2007)). 

Plaintiff need not provide evidence. The plaintiff must not be put to the test to prove his 
allegations at the pleading stage. See N.O.W.. Inc v. Scheidler . 510 U.S. 249, 256, 114 S.Ct. 

798, 127 L.Ed.2d 99 (1994). ~ 

Conclusion 

The lower court’s Opinion in effect brings back the political versus social rights theory of 
the 18 th century. In the Civil Rights Cases , 109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835 (1883) and 
Plessy v. Ferguson , 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256 (1896), the U.S. Supreme Court 
justified discrimination against people of darker skin complexion on the theory that the 
Constitution only guarantees political or civic equality, which is the purview of government, but 
not equality in social rights, the area of private action and choices. The lower court’s Opinion 
parallels this bankrupt theory in the realm of sexual distinctions rather than color. 

Today, males can be charged any price to enter the social mingling of a nightclub while 
females walk in for free. The result is that nightclubs, and any other public accommodation, can 
now constitutionally ban men by charging them a steep enough price so that none other than 
what’s left of the Wall Street Moguls can afford to attend. Those nightclubs, however, would 
not dare charge females more because of the current social climate. 

The Civil Rights and Plessy decisions provided the legal basis for 70 years of ignorance 
and prejudice that institutionalized itself into every area of society where people interacted with 
each other. The lower court’s Opinion has laid the same foundation for discriminating against 
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men in every area of society that is not directly under the control of government or in which state 
law does not explicitly prohibit discrimination. 1 

Ironically, it was the failure of state laws to provide equal protection to their citizens 
following the Civil War that resulted in the passage of the Ku Klux Klan Act of 1871, 42 U.S.C. 

§ 1983. The lower court’s narrow reading of the 1871 Act once again effectively leaves to the 
states the responsibility of protecting their citizens from discrimination. The lower court has 
opened the door for states, if they so choose, to stand idly by while nominally private persons 
deprive the rights and privileges of others—this time men. 

Analogy to Lebron v. Nat'l R.R. Passenger Corp., 513 U.S. 374,115 S. Ct. 961,130 L. Ed. 

2d 902 (1995). 

In Lebron, the Supreme Court considered the state actor status of the National Railroad 
Passenger Corporation, commonly known as Amtrak. Amtrak was established by a 
Congressional statute. The Court concluded that "where ... (1) the Government creates a 
corporation by special law, (2) for the furtherance of government objectives, and (3) retains for 
itself permanent authority to appoint a majority of the directors of that corporation," the 
corporation would be considered a state actor. Id. at 400 . 

[This Court followed Lebron in Gorman-Bakos v. Cornell Coop. Extension, 252 F.3d 545, 551 
(2d Cir. 2001). Members of 4-H horse club are thrown out for complaining about club’s safety 
program. 2d Cir reversed S/J District granted defendant club.] 

[2d Cir. treated club as state actor holding the Cooperative was created pursuant to state law, to 
carry out county, state and federal educational functions; is funded by federal, state and county 
governments; is subject to significant oversight by Cornell University as an agent of the state; 
and is defined in state law as a subordinate governmental agency.] 

Horvath v. Westport Library Ass’n, 362 F.3d 147, 152 (2d Cir. 2004) 

Local library fired employee without D/P, District granted defendants S/J, 2d Cir. reversed. 

Following Lebron, 2d Cir. has utilized the following standard to determine whether or not a 
corporate entity qualifies as a state actor: (1) the government created the corporate entity by 
special law, (2) the government created the entity to further governmental objectives, and (3) the 
government retains 'permanent authority to appoint a majority the directors of the corporation. 
Hack v. President & Fellows of Yale Coll., 237 F.3d 81, 84 (2d Cir. 2000) (quoting Lebron , 513 
U.S. at 400) . In Hack, 2d Cir considered whether Yale qualified as a state actor. Although 2d 
Cir found that the first two elements of the Lebron standard were "easily satisfied," the fact that 
the State of Connecticut retained the right to appoint only two of Yale's nineteen board members 
meant that the school was "a long way from [being] controlled" [**17] by the state. Id.; see 
also Hall v. American Nat'l Red Cross , 86 F.3d 919, 921-22 (9th Cir. 1996) (holding that the Red 
Cross was not a state actor where only eight of fifty members of its governing board were 


1 Only 28 states have some constitutional or statutory provisions against sex discrimination. 90 
A.L.R.3d 158, §1; 14 C.J.S. Civil Rights, § 41. 
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government appointees). 


Here 2d Cir. found that the Lebron standard had been satisfied. It is plain that the first two 
elements are present; as noted above, the Library was created by a special act of the Connecticut 
State legislature and there is no doubt that the provision of library services is a legitimate 
statutory objective. 

As to the third element, it is correct that only one-half, and not a majority, of the Library's 
trustees are appointed by the Town. However, we do not believe that this precludes a finding that 
the third element of Lebron has been satisfied. See, e.g. Gorman-Bakos v. Cornell Coop. 
Extension , 252 F.3d 545, 552-54 (2d Cir. 2001)(stating in dicta that State-created and funded 
agricultural cooperative was a state actor even though only two of its ten board members were 
government officials); Becker v. Gallaudet Univ., 66 F. Supp. 2d 16, 21 n.6 (D.D.C. 1999) 
(failure to fully satisfy third prong of standard should not preclude a finding of state action if the 
actual degree of public control is substantial). The additional fact that only a little more than a 
tenth of the Library's funding comes from sources other than the Town convinces us that the 
Town maintains sufficient control over the Library to qualify it as a state actor for the purposes 
of Horvath's claim. [Nightclubs have valuable State franchise.] Thus, state action exists. 

We also note that none of the trustees appointed by the Town to the Library's board at the time of 
Horvath's discharge were themselves public officials. But this fact certainly does not preclude a 
finding of state action because, pursuant to Lebron, it is the Town's "authority to appoint" 
trustees, and not the identity of the trustees appointed, that is relevant to the state action inquiry. 
Lebron v. National R.R. Passenger Corp., 513 U.S. 374, 400, 130 L. Ed. 2d 902, 115 S. Ct. 961 . 1 

1 The district court placed some reliance upon Gilliard v. New York Public Library System. 597 
F. Supp. 1069 (S.D.N.Y. 1984) , and the defendants urge that the case is "the only precedent in 
this Circuit regarding the status of a public library for section 1983 purposes." In Gilliard, a 
Section 1983 claim by a discharged employee of the New York Public Library was dismissed 
because the library was held not to be a state actor, id. at 1075 . The plaintiff in that case, 
however, relied upon nothing but the "bare allegation," pled upon information and belief, that 
the New York Public Library was supported by public funds, id. at 1074 . In our case, the 
defendants themselves have provided evidence of the Town's status as the major source of the 
Library's funds, and of the Town's power to appoint half of the Library's governing board. 
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Cases 


Am. Mfrs. Mut. Ins. Co. v. Sullivan , 526 U.S. 40,119 S.Ct. 977, 143 L.Ed.2d 130 (1999) 

Pennsylvania’s workers compensation program, a state law, allowed private insurers to 
withhold medical payments pending a review by a private agency of whether the medical care 
was necessary. The plaintiffs alleged that the insurers’ withholding constituted a taking. The 
Supreme Court found there was no close nexus between the state and private insurers and the 
state had not ordered the withholding. Id. at 52. 

Bennett v. Dyer’s Chop House, Inc., 350 F. Supp. 153 (N.D. Ohio 1972) 

Restaurant that served alcohol for on premise consumption excluded females during 
lunch hours. Ct found state action. 

Blum v. Yaretsky , 457 U.S. 991, 102 S.Ct. 2777, 73 L.Ed.2d 534 (1982) 

No state action when nursing homes reduced level of care to patients because decisions 
were made by private medical personnel and not the state. 

Bright v. Isenbarger , 445 F.2d 412, 414 (7 th Cir. 1971). 

Catholic high school students expelled without D/P after tuition paid. Ct found no state 
action because unlike McSorleys I, 308 F.Supp. at 1259, the school was not the subject of a 
“pervasive regulatory scheme” and, therefore, “ubiquitous and pervasive” state action was not 
present in the Catholic high school. 

Brentwood Acad, v. Tenn. Sec. Sch. Ath. Ass’n , 531 U.S. 288, 294-96, 121 S. Ct. 924, 148 
L.Ed.2d 807 (2001). 

High school sued Tenn state interscholastic athletic association under § 1983, seeking to 
prevent enforcement of rule prohibiting use of undue influence in recruitment of student-athletes. 
SCt found state action due to pervasive entwinement of public institutions and public officials— 
state officials on governing boards, in its composition and workings. 

Burton v. Wilmington Parking Authority , 365 U.S. 715, 725, 81 S.Ct. 856, 6 L.Ed.2d 45 (1961). 

Restaurant leasing space in city parking garage excluded blacks. 

Calvary Presbyterian Church v. SLA , 245 A.D. 176, 178, 281 N.Y.S. 81 (4 th Dept. 1935), aff’d, 
270 N.Y. 297(1963). 

NY Ct found building was used as a church and therefore any nightclub could not be 
located near the church under ABC law. 
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Coleman v. Wagner College , 429 F.2d 1120, 1127 (2d Cir. 1970)(Friendly, J. concurring) 
(quoting Burton , 365 U.S. at 725). 

Students disciplined by private college but there existed question as to whether state 
statute required such discipline so case remanded. If statute required disciplining then state 
action. 

Comiskev v. JFTJ Com. , 989 F.2d 1007 (8 th Cir. 1993). 

Comiskey decided before Brentwood and involved Missouri alcohol law. 

Found no state action because “a private or public establishment [was] not a state actor 
merely because a State has issued it a liquor license.” The operative words are “merely” and 
“issued,” which applied to the cases it cited from other states. 

Here there is alleged more than the mere issuance of a license to Lotus. Lotus receives 
public funds in the fonn of its franchise rights, Amended Complaint ]ff| 15-16, 43-46, App. 16, 
20, and entwinement results when the State provides valuable franchise rights, a form of subsidy, 
to a private actor. Cf. Horvath v. Westport Library Ass’n , 362 F.3d 147, 154 (2d Cir. 2004). 
Horvath was decided after Brentwood, which required taking into account numerous factors. 
Comiskev did not have the benefit of Brentwood . 

Comiskev omitted Bennett v. Dyer’s Chop House, Inc. , 350 F. Supp. 153 (N.D. Ohio 
1972) and McSorleys I & II that found state action in Ohio and NY alcohol control regimes. 

[The Comiskey complaint against a Missouri nightclub was (1) over the prices for 
alcoholic drinks being set lower for females—Ladies Night and (2) the plaintiff being denied 
admission when the club had male dancers for females, which were different than Ladies Nights. 
Comiskev found no state action involved in the serving of alcohol or excluding the plaintiff 
when male dancers were performing.] 

[The case before this Court involves charging males more to get in the door of a 
nightclub than females. The SDNY court’s decision is in contradiction with Comiskev over the 
existence of state action when serving drinks. The SDNY specifically distinguishes between 
charging different prices based on sex when serving alcohol, which involves state action, and 
charging different prices at the door, which does not. So there is a conflict between the SDNY 
and the 8 th Circuit over the involvement of state action in the serving of alcoholic drinks.] 

Craig v. Boren , 429 U.S. 190, 208, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976). 

State law allowed 18 year old females to drink 3.2 beer but males had to be 21—violated 

E/P. 

Opinion p. 11 n. 2 said SCt. Cite had nothing to do with state action. That is wrong, the 
SCt. used McSorleys’ II to show that the 21 st Amendment did not allow state-regulated liquor 
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establishments to violate the Equal Protection clause by discriminating on the basis of sex. 

Those establishments could not violate E/P unless state action was involved. 

Crane v. Campbell . 245 U.S. 304, 308, 38 S.Ct. 98, 62 L.Ed. 304 (1917). 

Person arrested for violating state prohibition law and challenged the state law, which 
court found state had the power to enact. 

“We further think it clearly follows from our numerous decisions upholding prohibition 
legislation that the right to hold intoxicating liquors for personal use is not one of those 
fundamental privileges of a citizen of the United States which no state may abridge. An assured 
right of possession would necessarily imply some adequate method to obtain alcohol not subject 
to destruction at the will of the state.” 

Cranley v. National Life Ins. Co. of Vermont , 318 F.3d 105, 111 (2d Cir. 2003). 

Conversion of insurance co. to stock company in accordance with state law was not state 

action. 

DM Research, Inc, v. College of Amer. Pathologists , 170 F.3d 53 (1st Cir. 1999). 

Shennan Act conspiracy action by manufacturer of water against organization that graded 
water quality for laboratories. 

What the First Circuit actually said is the plaintiff needs “to allege a factual predicate 
concrete enough to warrant further proceedings,” and the plaintiff “need not include evidentiary 
detail.” DM Research at 55 (emphasis in the original). 

Edmonson v. Leesville Concrete Co. , 500 U.S. 614, 111 S. Ct. 2077, 114 L. Ed. 2d 660 (1991). 
(1991). " .. 


Preemptory jury challenges used to keep blacks off of jury. 

Evans v. Newton . 382 U.S. 296, 299, 86 S.Ct. 486, 15 L.Ed.2d 373 (1966). 

Private trustee of park substituted for City as trustee. Park was maintained for many 
years by city, was an integral part of city's activities, and was granted tax exemption, so even 
without City as trustee, excluding blacks still amounted to state action. 

Flagg Bros.. Inc, v. Brooks. 436 U.S. 149, 158-59, 98 S.Ct. 1729, 56 L.Ed.2d 185 

A warehouseman’s proposed private sale of goods entrusted to him for storage, as 
pennitted by self-help provision of New York Uniform Commercial Code, was not an action 
properly attributable to the State of New York and thus was not “state action.” 
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Flagg v. Yonkers Sav. & Loan Ass’n, 396 F.3d 178, 187 (2d Cir. 2005). 


Savings loan assn failure to pay interest on mortgage escrow accounts as allowed by Fed 
law was not taking because no state action. 

44 Liquormart, Inc, v. Rhode Island, 517 U.S. 484, 515, 116 S.Ct. 1495, 134 L.Ed.2d 711 (1996) 

21 st Amendment did not allow state to infringe freedom of speech of liquor retailers in 
advertising prices. 

Glendora v. Cablevision Sys. Corp. , 893 F. Supp. 264 (S.D.N.Y. 1995) 

Not factually similar to this case. State action requires sifting the facts. Burton , 365 U.S. 

at 722 


Lady’s program thrown off public access channel. Involved U.S. Government’s 
regulation of cable communications, Cable Communications Policy Act of 1984 and New York’s 
requirement for public access programming. 

Glendora did not dismiss the plaintiffs complaint for failure to allege state action but 
pennitted discovery so that the plaintiff could find facts supporting joint activity as to the 
involvement of government officials. Glendora at 270. The Court did, however, hold there was 
no state action based on public function because cable broadcasting was not a traditional power 
exclusive to the state, which makes sense since cable television broadcasts were never 
historically the domain of government. Glendora at 269. 

Lotus relies on the Cable Act’s definition for franchise to assert Lotus does not have a 
state franchise. (Lotus Brief p. 14). The Cable Act does not apply to Lotus. The purpose of the 
Cable Act and New York’s public access requirement is to further a wide array of cable 
programs—not the financial success of a nightclub. 

Goesaert v. Cleary , 335 U.S. 464, 465, 69 S.Ct. 198, 93 L.Ed. 163 (1948), overruled on different 
grounds, Craig , 429 U.S. 190, 210 n. 23. 

Alcohol control one of oldest of state powers. Upheld state ban on female bartenders. 
Hadges v. Yonkers Racing Corn. , 918 F.2d 1079 (2d Cir. 1990). 

Is a due process action dealing with whether an individual with a criminal record has a 
right to employment at a racetrack. It is not a sex discrimination case under the Equal Protection 
Clause of the 14 th Amendment, which requires an “exceedingly persuasive justification” for 
disparate treatment. United States v. Va. , 518 U.S. 515, 531, 116 S. Ct. 2264, 135 L. Ed. 2d 735 
(1996). When the level of scrutiny is high, the requirement of state action may be mitigated. 
Weise v. Syracuse Univ. , 522 F.2d 397, 405-06 (2d Cir. 1975). 
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It does not involve NY regime on alcohol, and yet the lower court held a horse racing 
employment case more on point than McSorelys I & II that deal with the on-premise 
consumption of alcohol. 

Under the common law, horse racing existed, but the State subsequently decided to 
regulate it. Madden , 296 N.Y. at 256, 72 N.E.2d at 699-700. 

The alcohol industry, however, has been controlled by government since Colonial times, 
Seagram & Sons. Inc, v. Hostetter , 16 N.Y.2d 47, 56, 262 N.Y.S.2d. 75, 79, 201 N.E.2d 701, 704 
(1965), and there was no inherent right in New York State under the common law to engage in 
the sale of intoxicating beverages, Seidenberg v. McSorleys’ Old Ale House, Inc. , 317 F. Supp. 
593, 599. 

The New York Court of Appeals has held that a license for horse racing did not implicate 
a public function, and nor was it a state franchise. Madden v. Queens County Jockey Club, Inc. , 
296 N.Y. 249, 254-55, 72 N.E.2d 697 (1947). “Horse racing does not become a function of 
government merely because, in sanctioning it, the Legislature anticipated a consequent ... 
advantage to the public in ‘improving the breed of horses’.” Madden v. Queens County Jockey 
Club, Inc. , 296 N.Y. at 254. Compare “improving the breed of horses” to the purposes for the 
ABC Law and the SLA of “fostering and promoting temperance ... and respect for and 
obedience to law.” ABC Law § 2. 

The Court of Appeals also ruled that a license to conduct horse racing was not a 
franchise. Id at 255. Compare that to statements by the Moreland Commission about 
pennission to participate in the alcohol industry as being a valuable franchise right. N.Y. State 
Moreland Commission on the Alcoholic Beverage Control Law , Report and Recommendations, 
January 3, 1964, p. 27. Clearly, horse racing and alcohol retailing are vastly different regimes in 
New York. 

In New York, a franchise is a special privilege, conferred by the State on an individual, 
which does not belong to the individual as a matter of common right. Id 296 N.Y. at 255, 72 
N.E.2d at 699. A franchise creates a privilege where none existed before primarily to promote 
the public welfare. Id. The defendant nightclubs, therefore, possess a state franchise; whereas, 
the racetrack in Hadges had a mere license. 

The lower court failed to do the work of trying to analogize New York’s regulations 
concerning horse racing with its sovereignty over the alcohol industry. 

Jackson v. Metro. Ed. , 419 U.S. 345 

No state action when utility cut off service for lack of payment. 

Jensen v. Farrell Lines, Inc. , 625 F.2d 379, 384 (2d Cir 1980). 

Employer that was a US flag merchant shipping line recognized one union instead of 
another and fired those who did not join that union—no state action. 

Leeds v. Meltz , 85 F.3d 51 (2d Cir. 1996) 

Editorial decisions of a newspaper at C.U.N.Y. When a paper’s editorial decision is 
being challenged the burden of proving state action or state coercion will be a stringent one.” 
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Leeds , 85 F.3d at 54. Lotus is not the press. The State, via C.U.N.Y., also did not have control 
over the newspaper’s editorial decisions, Leeds , 85 F.3d at 55. The SLA, however, has the 
ultimate power of economic life or death over Lotus and whether to stop Ladies Nights. 

Loce v. Time Warner Entertainment , 191 F.#d 256, 266 (2d Cir. 1999). 

The First Amend applies only to state actors. A plaintiff must demonstrate a sufficiently 
close nexus between the State and the challenged action of the regulated entity so that the action 
of the latter may be fairly treated as that of the State itself. Such a nexus may be found, for 
example, where a private actor has operated as a willful participant in joint activity with the State 
or its agents. In the absence of such a nexus, a finding of state action may not be premised on the 
private entity's creation, funding, licensing, or regulation by the government. Nor is a private 
entity a state actor merely because its conduct is authorized by a state law, where its conduct is 
not compelled by the state. 

Loce was decided before Brentwood and in Gorman-Bakos v. Cornell Coop. Extension , 
252 F.3d 545, 551 (2d Cir.) this court pointed out that the Supreme Court said there is no single 
test but a "host of facts" that can bear on whether an activity may be attributable to the state: 

(1) when the state exercises its coercive power or significant encouragement, 

(2) when a private actor is a willful participant in joint activity with the state, 

(3) when an entity is controlled by the state or an agency thereof, 

(4) when an entity has been delegated a public function by the state, 

(5) when an actor is entwined with governmental policies, 

(6) when the government is entwined in the entity's management or control. Brentwood Acad, v. 
Tenn. Sec. Sch. Ath. Ass’n, 531 U.S. 288, 294-96, 121 S. Ct. 924, 148 L.Ed.2d 807 (2001). 

Also Brentwood cautioned that in requiring the state to be responsible for the specific 
conduct, responsibility should not be read narrowly. That is, the State need not have coerced or 
even encouraged the events at issue in the plaintiffs complaint if "the relevant facts show 
pervasive entwinement to the point of largely overlapping identity" between the State and the 
entity that the plaintiff contends is a state actor. Brentwood at 303. 

Lombard v. Louisiana , 373 U.S. 267, 83 S.Ct. 1122, 10 L.Ed.2d 338 (1963). 

Where city police chiefs official command directed continuance of segregated service in 
private restaurants and prohibited any conduct directed toward its discontinuance, trespass 
convictions of black and white students resulting from attempt by blacks to be served in privately 
owned restaurant involved state action. The accepted custom of government officials in the 
Deep South during the 1950s and 60s to discriminate against blacks encouraged similar activities 
by private actors. 

Lugar v. Edmondson Oil Co., 457 U.S. 922, 937, 102 S.Ct. 2744, 73 L.Ed.2d 482 (1982). 

Private party attached another’s property. No state action when private party attached 
another person’s property in accordance with a state statute, but state action existed where joint 
participation of private party and state official. 
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Lyles v. Executive Club, Ltd. , 670 F. Supp. 34 (D.D.C. 1987). 


In Lyles, which does not deal with New York’s control over retailers of alcohol, the 
Court stated, “[t]he only state action alleged by the plaintiffs is that Archibald’s [a nightclub] 
operates pursuant to a liquor license issued by the District of Columbia.” Id at 36. It was on 
this allegation alone that the Lyles plaintiffs argued there existed state action. The Lyles 
Court dismissed because “the mere issuance of a liquor license by the District of Columbia to 
Archibald’s does not, without more , suffice to establish that Archibald’s action is state 
action.” Id. at 36 (emphases added). In this case, however, the Amended Complaint alleges 
much more than one conclusory allegation. (Amended Complaint 7-52, App. 16-21). 

Lyles also found no distinction between Pennsylvania’s control over alcohol in private 
membership organizations versus public accommodation because “[t]he plaintiffs have 
provided neither authority nor any reason why the distinction between a private club and a 
place of public accommodation warrants a different result from the one reached in Moose 
Lodge .” Here the Amended Complaint 10-11 and Reply Brief p. 12 makes clear NY’s 
distinction. 

McSorleys’ I, 308 F. Supp. 1253 (1969)(Tenney, J.) and McSorleys’ II , 317 F. Supp. 593 
(1970)(Mansfield, J.) 

The lower court found that McSorleys’ is inapplicable to this action because in that case 
the ladies were denied a drink. Yet, the court incongruously claims that Moose Lodge is 
applicable even though the conduct there also involved denying someone a drink, in that case a 
black man. 

[Opinion pp. 10, 11: The lower court said, “McSorleys was a public bar which only 
served men. Two women sought service in the bar and sued for discrimination when they were 
refused alcohol.” That is a finding of fact made by the lower court. Nowhere in the two 
opinions does it say the plaintiffs were refused “alcohol.”] 

[The McSorleys holdings of state action were not dependent on whether alcoholic drinks 
were given the ladies, but as Judge Tenny said, “[t]he question presented ... is whether by virtue 
of this pervasive regulatory scheme the licensee may properly be considered an instrumentality 
of the State whose acts may, for the purposes of the 14 th Amendment, be considered the acts of 
the State itself.” McSorleys I, 308 F. Supp. 1253, 1257.] 

Millenson v. New Hotel Monteleune, Inc. , 475 F.2d 736 (5 th Cir. 1973) 

Louisiana hotel grill excluded ladies. Operated under Louisiana Regime—not NY. 

Decided nearly 30 years before the Supreme Court case Brentwood , 531 U.S. 288 
(2001), established the “entwinement” factors, so state action issue could not have been 
decided based on the “entwinement” standard as Lotus wrongly claims. 
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The Court rested its finding of no state action on the only two allegations in the 
plaintiffs complaint that addressed the issue. Millenson , 475 F.2d at 737 n. 4 (“It is apparent 
that Millenson’s state action argument must stand or fall under these allegations”). The 
allegations asserted state action merely because Louisiana had issued the hotel grill a liquor 
license and the hotel collected sales taxes for the State. Id. Here, however, the Amended 
Complaint ignored by Lotus makes detailed factual allegations of state action. 

The Millenson Court only made “[a] cursory examination” of the two statutes cited in 
the plaintiffs complaint. Millenson at 737. 

Moose Lodge No. 107 v. Irvis. 407 U.S. 163, 92 S.Ct. 1965, 32 L.Ed.2d 627 (1972). 

Did not deal with NY regulatory regime or a public accommodation. 

Nat. Col. Athletic Ass’n v. Tarkanian . 488 U.S. 179, 191,109 S.Ct. 454, 102 L.Ed.2d 469 (1988) 

Coach violated NCAA rules on recruitment, so University, a member of the NCAA, 
disciplined the coach. NCAA’s disciplinary requirements did not involve state action, so coach’s 
D/P rights did not apply to disciplinary action required by the NCAA. 

Norwood v. Harrison. 413 U.S. 455, 93 S.Ct. 2804, 37 L.Ed.2d 723 (1973). 

State action when government provided textbooks to private schools that discriminated 
based on color. 

Seagram & Sons. Inc, v. Hostetter . 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 701 (1965), 
overruled in part on different srounds, Healy v. Beer Inst. , 491 U.S. 324, 342, 109 S.Ct. 2491, 
105 L.Ed.2d 275 (1989). 

Upheld law creating uniformity of pricing in NY with other states, overruled in Healy . 
State has near complete power over dealing with alcohol. 

Public Utilities Commission of D.C. v. Poliak , 343 U.S. 451, 462 n. 8, 72 S.Ct. 813, 96 L.Ed. 
1068 (1952). 

Private bus and trolley transportation company installed radios that broadcast to 
passengers. Company regulated by Federal Public Utilities Commission. Court found that First 
and Fifth Amendments applied, so by implication govt action was involved, but that neither were 
violated. 

Reed v. Reed . 404 U.S. 71, 92 S.Ct. 251 (1971) 

Idaho statute which provides that as between persons equally qualified to administer 
estates males must be preferred to females, is based solely on a discrimination prohibited by the 
equal protection clause of the Fourteenth Amendment. 
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Reitman v. Mulkev , 387 U.S. 369, 375, 87 S.Ct. 1627, 18 L.Ed.2d 830 (1967). 


Cal. Proposition added to Cal Const that gave persons absolute discretion to discriminate 
in the sale or lease of residential property. Cal Const would involve state in discrimination, so 
state action existed. 

Shelley v. Kraemer , 334 U.S. 1, 13, 68 S.Ct. 836, 92 L.Ed. 1161 (1948). 

Courts cannot enforce restrictive real estate covenants excluding blacks because such 
involves state action. 

Sybalski v. Ind. Group Home Living Prog, Inc. , 546 F.3d 255 (2d Cir. 2008) 

Regulation of mentally disabled in group home not public function, so group home’s 
violation of disabled child’s rights not state action. 

Tancredi v. Metropolitan Life Ins. Co. , 316 F.3d 308, 313 (2d Cir. 2003) 

The state permitted an insurance company to change its legal entity from a mutual 
membership to a domestic stock corporation. The deprivation alleged was that the change 
resulted in the taking of the members’ property. The Second Circuit found no state action 
because the state was not “entwined in MetLife’s management” and had not ordered the change. 

U.S. Power Squadrons v. State Human Rights Appeal Bd ., 59 N.Y.2d 401, 412, 452 N.E.2d 
1199, 1204 (N.Y. 1983). 

Nonprofit organization offered boating instruction to the public but excluded females. 
Court held Human Rights Commission decision that organization violated NY Exec. 296 et seq. 
law against discrimination by public accommodations. 

Weise v. Syracuse Univ. , 522 F.2d 397, 405-06 (2d Cir. 1975). 

Female teachers allege denial of position and termination based on sex. Court held that 
as the conduct complained of becomes more offensive, and as the nature of the dispute becomes 
more amenable to resolution by a court, the more appropriate it is to find state action. Court 
reversed dismissal and required hearing to disclose more facts on state action issue. 

William H. Van Vleck. Inc, v. Klein. 50 Misc. 2d 622, 271 N.Y.S.2d 64, 67, 69 (Sup. Ct. 1966) 

Court found no evidentiary basis for SLA to approve application for license. 

Bass Disciplinary Complaint, April 30, 2009 

In Mr. Bass’s position as Staff Counsel for the U.S. Court of Appeals for the Second 
Circuit, he violated the following sections of the New York Code of Professional Responsibility: 
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DR 1-102(A)(5), by engaging in conduct that is prejudicial to the administration of 
justice; 

Ethical Canon 8-1, by failing to foster the use of legal remedies to achieve redress of 
grievances through the legal system; and 

Ethical Canon 9-2, by failing to promote public confidence in the integrity of the legal 
system. 

Mr. Bass also breached the American Bar Association’s (“ABA”) Standards For 
Imposing Lawyer Sanctions, ABA/BN A Lawyer’s Manual of Professional Conduct 
(“ ABA/BNA Manual ”). Mr. Bass violated the ABA standard for government attorneys by 
engaging in conduct prejudicial to the administration of justice. ABA/BNA Manual , Rule 5.2, 
No. 119 p.01:829. 

Facts 


As Staff Counsel for the Second Circuit, Mr. Bass occupies a unique and influential 
position that enables him to decide certain procedural motions and influence appellants and 
appellees into settling a case on appeal before it is considered by the Court’s Judges. See Second 
Circuit Handbook, Staff Counsel’s Function, p. 20. Mr. Bass runs Pre-Argument conferences for 
civil cases that he selects for possible settlement, simplification of the issues, or other matters 
relating to the handling or disposition of an appeal. Id 

Mr. Bass knowingly abused his position and authority by attempting to intimidate four 
appellants into withdrawing their appeal to the Second Circuit. 

Three of my clients and myself are the plaintiffs-appellants appealing a dismissal under 
Fed. R. Civ. P. 12(b)(1) from the Southern District of New York. The case is now in the Second 
Circuit, Den Hollander, Moffett, Cardozo, and Brannon v. U.S.A. , 08-6183-cv, and alleges the 
U.S. Government (“U.S.A.”) violated our First Amendment, Equal Protection, and Due Process 
rights. 


Mr. Bass ordered a Pre-Argument conference with the attorneys for both sides. I 
represent the appellants, including myself, and the U.S. Attorney for the Southern District 
represents the U.S.A. The February 10, 2009 conference involved an intelligent and courteous 
discussion of the issues in which Mr. Bass granted additional time for the appellants’ to file their 
brief, and suggested I make a motion for a further extension of time, which was subsequently 
granted. 2 

The following day on February 11 th , a telephone Pre-Argument conference was held in a 
separate case on appeal to the Second Circuit, Den Hollander v. Copacabana et al„ 08-5547-cv. 


2 

The motion for an extension of time was necessary because the Staff Counsel’s office had inexplicably set 
identical briefing schedules for two cases in which I was the attorney even though the S.D.N.Y. decisions in the two 
unrelated cases were two months apart, and the appeals for each were initiated two months apart. 
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In that civil rights action under 42 U.S.C. § 1983,1 am both counsel and class representative for 
a putative class. During the conference call, Mr. Bass pressed the possibility that the Second 
Circuit might sanction me for appealing that case. Mr. Bass claimed the basis for such a sanction 
was that I brought the Copacabana case in Federal Court, where there are two key precedential 
decisions concerning the issues, rather than in New York State Courts, where there are, to my 
knowledge, none. As a result, the conference call was contentious and adversarial between Mr. 
Bass and myself, but only dealt with the Copacabana case. 

Two days later, on February 13, 2009, Mr. Bass sent me an email, Exhibit A , concerning 
the U.S.A. case. In that email, he attempted to intimidate me and the other appellants whom I 
represent into withdrawing the appeal by communicating that the U.S.A. case would suffer the 
fait accompli of “summary affirmance” of its dismissal in the lower court, and I, as well as my 
clients, “may be subject to imposition of costs or some other disadvantages action.” Mr. Bass 
mistakenly referred to the U.S.A. case as a “pro se appeal,” which it is not because my three 
clients and I are all represented by an attorney—me. 

The full text of Mr. Bass’s email follows: 

Hollander v. U.S.A., 08-6183-cv 


Stanley Bass@ca2.uscourts.gov <Stanley Bass@ca2.uscourts.gov> 

To: rdhhh@yahoo.com 
Cc: natalia.oeltjen@usdoj.gov 


Fri, Feb 13, 2009 at 
5:56 PM 


To: Den Hollander, Esq. 

In thinking further about this pro se appeal, I can see no point in your further wasting the 
resources of yourself, the Department of Justice, and the judges of this Honorable Court. The 
idea that a non-party has a legal right to be a spoiler witness in a claimant's administrative 
hearing seeking immigration benefits seems not only absurd, but also offensive and mean- 
spirited. It's one thing for you to offer relevant testimony to the agency if they want it. It's 
quite another to assert a constitutional right to inject yourself into a proceeding where neither 
the claimant nor the agency welcomes you. 

There is no precedent supporting your position. Common sense and fairness warrant its 
rejection. Apart from a summary affirmance, you may be subject to imposition of costs 
or some other disadvantageous action. And, importantly, by persisting in arguing a 
meritless case, you risk losing credibility when dealing with an truly arguable subject, such as 
the meaning of "state action". 

I recommend that you promptly submit to me a stipulation withdrawing this groundless 
appeal. 


Argument 
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“In civil cases, appeals to the circuit court may be taken as of right from all final 
decisions of the district courts except those that are appealable directly to the Supreme Court.” 
Moore’s Fed. Prac. § 303.1 l(l)(a)(citing 28 U.S.C. § 1291). 

This disciplinary complaint only concerns Mr. Bass’s professional misconduct of trying 
to intimidate the four appellants in the U.S.A. case into relinquishing their right to appeal a 
district court decision or suffer a predetennined decision against them, monetary expenses, and 
other unspecified harm reminiscent of the threats made by the authorities in Franz Kafka’s The 
Trial. 


The threatened preconceived decision of “summary affirmance” calls into question 
whether the Second Circuit will adequately consider the appellants’ arguments or just rubber- 
stamp the appeal “denied.” “In a government like ours, entirely popular, care should be 
taken in every part of the system, not only to do right, but to satisfy the community that 
right is done.” Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123,172 n. 19, 
71 S.Ct. 624, 95 L.Ed. 817 (1951)(Frankfurter J., concurring)(quoting 5 The Writings and 
Speeches of Daniel Webster, 163). “[J]ustice must satisfy the appearance of justice.” Qffut 
v. US, 348 U.S. 11,14, 75 S.Ct. 11, 99 L.Ed. 11 (1954). Mr. Bass does the opposite by 
adopting a page out of history’s “show trials” in which the administration of “justice” was 
decided before a hearing or arguments. Such conduct is prejudicial to the rendering of justice in 
violation of DR 1-102(A)(5) and the principles of ABA/BNA Manual , Rule 5.2, No. 119 
p.01:829. 

Tactics that try to push parties out of the judicial system, by a Government attorney 
acting on behalf of the very court in which those parties seek justice, undennine the very reason 
for courts in this democracy. 

“The irreplaceable value of the [judicial] power articulated by Mr. Chief 
Justice Marshall [ Marbury v. Madison , 5 U.S. 137] lies in the protection it 
has afforded the constitutional rights and liberties of individual citizens and 
minority groups against oppressive or discriminatory government action. It 
is this role ... that has maintained public esteem for the federal courts and 
has permitted the peaceful coexistence of the countermajoritarian 
implications of judicial review and the democratic principles upon which our 
Federal Government in the final analysis rests.” 

United States v. Richardson , 418 U.S. 166, 192, 94 S.Ct. 2940, 41 L.Ed.2d 678 
(1974)(Justice Powell concurring). Mr. Bass’s efforts to use his position to dictate his 
view of majoritarian rule undermines the countermajoritarian purpose of the Second 
Circuit, and, thereby, impairs public confidence in the probity of its operations, which is a 
violation of Ethical Canon 9-2. 

Mr. Bass’s conduct sends a clear message to the four appellants: don’t bother looking to 
the Federal judiciary for a redress of grievances regardless of the First Amendment’s guarantee. 
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“[H]istory shows that people have a way of not being willing to bear 
oppressive grievances without protest. Such protests, when bottomed upon 
facts, lead almost inevitably to an irresistible popular demand for either a 
redress of those grievances or a change in the Government.” 

Communist Party of United States v. Subversive Activities Control Bd. , 367 U.S. 1, 167, 

81 S.Ct. 1357; 6 L.Ed 2d 625; 1961 (Justice Black dissenting). Apparently Mr. Bass 
would rather the appellants take their grievances to the streets. 

The U.S.A. case is presently in the middle of the appeal’s process, so it is still unknown 
whether Mr. Bass will be able to make good on his threats of harm to the appellants with 
“summary affirmance” of the lower court’s dismissal or the “imposition of costs” or “some other 
disadvantageous action.” However, Mr. Bass’s inappropriate efforts to push the four appellants 
out of the Second Circuit Court constitutes an injury, or at least potential injury, to the legal 
system and the public’s confidence in it. ABA/BNA Manual , Definitions at 01:807. 

An attorney from the University of Chicago who has worked as Staff Counsel for years 
should have known the impact or potential impact his conduct would have on the legal system 
and the public’s view of it. 

“Suspension is generally appropriate when a lawyer in an official or government 
position knowingly fails to follow proper procedures or rules and cause injury or 
potential injury ... to the integrity of the legal process.” 

ABA/BNA Manual Rule 5.22, 01:829. 

For the foregoing reasons, I request that Mr. Bass be disciplined for abusing his position 
of authority as Staff Counsel and representative of the Second Circuit Court of Appeals. 


Sincerely, 


Roy Den Hollander 
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Roy Den Hollander 
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Copacabana Nightclub, China Club, Lotus, Sol, Jane Doe Promoters and A.E.R. Lounge, 
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Guest House and A.E.R. Nightclub, 
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Before: POOLER and WINTER, Circuit Judges , Judge MAUSKOPF*, District Judge . 

Plaintiff-appellant Roy Den Hollander, individually and on behalf of a putative class of 
similarly situated men, appeals the Rule 12(b)(6) dismissal of his Section 1983 action brought 
against several New York City nightclubs for discriminating against men on “Ladies’ Nights.” 
See Hollander v. Copacabana Nightclub , 580 F. Supp. 2d 335 (S.D.N.Y. 2008) (Cedarbaum, J.) 
Upon review, we agree with the district court that the Nightclubs were not state actors. 


The Honorable Roslynn R. Mauskopf, United States District Court for the Eastern District 
of New York, sitting by designation. 



Accordingly, we AFFIRM. 


Roy Den Hollander, New York, N.Y., for Plaintiff-Appellant . 

Joseph Salvo, Gordon & Rees LLP, New York, N.Y. (Christopher B. 
Block, Thomas B. Coppola, on the brief) , for Defendants-Appellees 


Per Curiam: 

The facts of the case are straightforward. During “Ladies’ Nights,” several New York 
City nightclubs (“Nightclubs”) charge males more for admission than females or give males less 
time than females to enter the Nightclubs for a reduced price or for free. Den Hollander, who 
was admitted to the Nightclubs under this admission regime, attributes these pernicious “Ladies’ 
Nights” to “40 years of lobbying and intimidation, [by] the special interest group called 
‘Feminism’ [which] has succeed in creating a customary practice ... of invidious discrimination 
of men.” Den Hollander filed suit, on behalf of himself and others like him, alleging violation of 
his equal protection rights pursuant to 42 U.S.C. § 1983. 

Den Hollander alleges that the Nightclubs engage in state action by selling alcohol on 
their premises under an extensive regulatory system. According to the amended complaint, the 
Nightclubs operate in New York and are licensed to sell alcohol on their premises. The New 
York Alcoholic Beverage Control Law (the “ABC Law”) closely regulates the manufacture, sale, 
and distribution of alcoholic beverages in New York, and the New York State Liquor Authority 
(the “SLA”) issues licenses in accordance with and oversees the implementation of the ABC 
Law. 

The district court dismissed Den Hollander’s Section 1983 claim after concluding that the 
Nightclubs were not state actors. Without action on our part, Den Hollander paints a picture of a 
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bleak future, where “none other than what’s left of the Wall Street Moguls” will be able to afford 
to attend Nightclubs. Because, however, we agree with the district court that Den Hollander has 
failed to sufficiently allege state action, we must affirm. 

I. Discussion 

We review de novo a district court’s decision to grant a motion for judgment on the 
pleadings pursuant to Federal Rule of Civil Procedure 12(b)(6). Desiano v. Warner-Lambert & 
Co. , 467 F.3d 85, 89 (2d Cir. 2006). To survive a motion to dismiss, the complaint must set out 
only enough facts to state a claim to relief that is plausible on its face. Ashcroft v. Iqbal , 129 S. 
Ct. 1937, 1949 (2009). This standard “is not akin to a ‘probability requirement,’ but it asks for 
more than a sheer possibility that a defendant has acted unlawfully.” kb (quoting Bell Atlantic 
Corp. v. Twombly , 550 U.S. 544, 556 (2007)). “Where a complaint pleads facts that are ‘merely 
consistent with’ a defendant’s liability, it ‘stops short of the line between possibility and 
plausibility of ‘entitlement to relief.”” Id (quoting Twombly , 550 U.S. at 557). 

The only question before us is whether Den Hollander has adequately alleged that the 
Nightclubs’ admission polices constituted state action. To assert a Section 1983 claim, Den 
Hollander must plead that the Nightclubs’ conduct was done under the color of state law. 
Sybalski v. Independent Group Home Living Program, Inc. , 546 F.3d 255, 257 (2d Cir. 2008) 
(per curiam). State action “occurs where the challenged action of a private party is ‘fairly 
attributable’ to the state,” Logan v. Bennington Coll. Corp. , 72 F.3d 1017, 1027 (2d Cir. 1995) 
(quoting Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982)), which is achieved when a 
two-prong test is met: 

First, the deprivation must be caused by the exercise of some right or privilege 

created by the State or by a rule of conduct imposed by the State or by a person 
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for whom the State is responsible. . . . Second, the party charged with the 

deprivation must be a person who may fairly be said to be a state actor. 

Lugar , 457 U.S. at 937. 

1. Standard of Review 

Before applying this test to the allegations in the complaint, however, we must address 
Den Hollander’s argument that in gender discrimination cases, state action can be established by 
a showing of a lesser degree of government involvement than in non-discrimination cases. He 
argues that because “constitutional scrutiny for sex discrimination approaches that for color 
discrimination,” and “it follows that the state action detennination in sex cases should also 
require a lesser degree of government involvement.” 

We find Den Hollander’s pleadings so lacking that even under a lesser standard, he has 
failed to allege state action. Therefore, it is unnecessary for us to decide if a lesser standard is 
appropriate for gender discrimination cases. See Weise v. Syracuse University , 522 F.2d 397, 
405 (2d Cir. 1975). 

2. State Action 

We analyze this case under both Lugar prongs, which are related, but not redundant. 
Where the defendant’s “official character is such as to lend the weight of the state to his 
decisions,” the two prongs collapse into a single inquiry. Lugar , 457 U.S. at 937. But where, as 
here, the defendants are “without such apparent authority, i.e., . . . private parties],” the prongs 
diverge. Id. 

To prevail under either prong, Den Hollander must allege that the decision to adopt 
discriminatory admission fees and rules is fairly attributed to the state. We have made clear that 
a causal link between the harm and the state action is required: “[i]t is not enough ... for a 
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plaintiff to plead state involvement in some activity of the institution alleged to have inflicted 
injury upon a plaintiff; rather, the plaintiff must allege that the state was involved with the 
activity that caused the injury giving rise to the action.” Syblanski , 546 F.3d at 257-58 
(quotation marks omitted). Under both prongs, this requisite link is lacking. 

The causal connection is obviously missing under the first prong, which requires that the 
deprivation be caused by a privilege or right granted by the state. The alleged deprivation here is 
discriminatory admission prices, (“The deprivation is males paying more than females or 
investing more of their time to gain admission.”), and the alleged grant by the state is the 
privilege to sell alcohol. The link Den Hollander suggests is too attenuated to be causal: he 
argues that the Nightclubs may only charge discriminatory prices because they sell alcohol - 
without the draw of alcohol, his argument goes, the Nightclubs would not be popular 
destinations and accordingly, would not be able to charge for admission. Regardless of the 
veracity of this statement, we cannot agree that the state’s liquor licensing laws have caused the 
Nightclubs to hold “Ladies’ Nights;” liquor licenses are not directly related to the pricing 
scheme. 

To plead the second prong, Den Hollander must allege that the Nightclubs are state 
actors. The actions of nominally private entities are attributable to the state when those actions 
meet one of three tests: 1. The “compulsion test:” “the entity acts pursuant to the ‘coercive 
power’ of the state or is ‘controlled’ by the state,” 2. The “public function test:” “the entity ‘has 
been delegated a public function by the [sjtate,”’ or, 3. The “joint action tesfi’or “close nexus 
test:” “the state provides ‘ significant encouragement ’ to the entity, the entity is a ‘willful 
participant in joint activity with the [sjtate,’ or the entity’s functions are ‘ entwined ’ with state 
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policies.” Sybalski , 546 F.3d at 257(emphasis added) (quoting Brentwood Acad, v. Tenn. 
Secondary Sch. Ath. Ass’n , 531 U.S. 288, 296 (2001) (citations and internal quotation marks 
omitted)). 

Den Hollander’s amended complaint fails under all three tests because Moose Lodge No. 
107 v. Irvis directly refutes that a liquor license by itself may form a basis for state action. 407 
U.S. 163, 177 (1972). It is with great reluctance that we call attention to a case upholding the 
constitutionality of discrimination against African Americans, but until the Supreme Court 
revisits Moose Lodge , we are required to follow its holding. In Moose Lodge , the Supreme Court 
found no state action in race discrimination in the serving of food and beverages at a private club 
(i.e. a club only open to its members and their guests). The Supreme Court specifically held that 
a liquor license is insufficient to establish state action. Den Hollander alleges no basis for state 
action other than the Nightclubs’ liquor licenses, therefore, his complaint is insufficient. 

Accordingly we affirm the district court’s dismissal of his Section 1983 action against the 
Nightclubs for gender discrimination. 
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QUESTIONS PRESENTED 

There are two types of “Ladies’ Nights” oper¬ 
ated by nightclubs opened to the public that serve 
alcohol for consumption on their premises: (l) 
those that charge males more for entering a night¬ 
club than females, for example, males pay $20 to 
walk through the door, ladies $0! and (2) those that 
charge males more for drinks than females, for ex¬ 
ample, a male will pay $12 for a vodka gimlet and a 
lady $8. 

1. Is there a conflict between the Eighth Cir¬ 
cuit Court of Appeals decision, Comiskey v. JFTI 
Corp., 989 F.2d 1007 (8 th Cir. 1993), which holds 
there is no state action when a public accommoda¬ 
tion nightclub hands over an alcoholic drink to a 
customer, and the Second Circuit Court of Appeals 
decision, the subject of this petition, which sup¬ 
ports the proposition that state action does exist 
when alcoholic drinks are served customers by a 
nightclub opened to the public? 

2. Did the Second Circuit improperly extend 
the reach of the state action analysis in Moose 
Lodge No. 107 v. Irvis, 407 U.S. 163 (1972), to all 
public accommodations serving alcohol even though 
Moose Lodge only concerned a private membership 
organization? 

3. Is the production, distribution, and sale of 
alcohol an exclusively traditional state function! 
that is, a public function? 



Ill 


TABLE OF CONTENTS 

Page 


QUESTIONS PRESENTED.i 

TABLE OF CONTENTS.ii 

TABLE OF AUTHORITIES.iv 

OPINIONS BELOW.1 

JURISDICTION.1 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED.2 

STATEMENT OF THE CASE.2 


REASONS FOR GRANTING THE PETITION.3 

I. The Second Circuit’s opinion conflicts with 

the Eighth Circuit’s ruling in Comiskey v. JFTI 
Corp., 989 F.2d 1007 (8 th Cir. 1993), which held 
that state action does not exist when public accom¬ 
modation nightclubs charge males more for drinks 
than females.3 

II. The Second Circuit improperly extended the 

reach of the state action analysis in Moose Lodge 
No. 107 v. Irvis, 407 U.S. 163 (1972), to all public 
accommodations serving alcohol even though 
Moose Lodge only concerned a private membership 
organization.6 













IV 


III. The production, distribution, and sale of 
alcohol fall under a power exclusively and tradi¬ 
tionally reserved to the states, which makes it a 


public function.8 

CONCLUSION.14 

APPENDIX.la 


A. Opinion of the U.S. Court of Appeals for the 

Second Circuit (Sept. 1, 2010).la 

B. Opinion of the U.S. District Court for the 

Southern District of New York (Sept. 29, 
2008).8a 

C. Fourteenth Amendment, Section 1, and 

Twenty-first Amendment, Section 2, of the 
U.S. Constitution.25a 


D. United States and New York State stat¬ 
utes.26a 


E. Report of the N.Y. State Liquor Authority: 

The Modern Liquor Control System of New 
York State, April 12, 1933 to December 31, 
1934 (excerpt).27a 

F. N.Y. State Moreland Commission on the Al¬ 

coholic Beverage Control Law, Study Paper 
No. 4, October 27, 1963 (excerpt).28a 

G. N.Y. State Moreland Commission on the Al¬ 

coholic Beverage Control Law, Study Paper 
No. 5, October 28, 1963 (excerpt).30a 













V 


TABLE OF AUTHORITIES 

Page 

Cases 

Brentwood Acad. v. Tenn. Secondary Sch. 

Athletic Ass’n, 531 U.S. 288 (2001).2 

Cal. Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, 445 U.S. 97 (1980).2, 10 

Calvary Presbyterian Church v. SLA, 245 A.D. 

176, 281 N.Y.S. 81 (4 th Dep’t 1935), affd, 270 
N.Y. 497, 200 N.E. 288 (1936).11 

Civil Rights Cases, 109 U.S. 3 (1883).14, 15 

Comiskey v. JFTL Corp., 989 F.2d 1007 

(8 th Cir. 1993).i, 3, 6 

Craig v. Boren, 429 U.S. 190 (1976).10 

Crane v. Campbell, 245 U.S. 304 (1917).10 

Edmonson v. Leesville Concrete Co., 500 U.S. 

614 (1991).7 

Evans v. Newton, 382 U.S. 296 (i960).12 

Goesart v. Cleary, 335 U.S. 464 (1948).10 

Granholm v. Heald, 544 U.S. 460 (2005).10 

Jackson v. Metro. Ed. Co., 419 U.S. 345 (1974)... 12 














VI 


Lugar v. Edmondson Oil Co., 457 U.S. 922 
(1982).2, 7, 8, 9 

Marsh v. Alabama, 326 U.S. 501 (1946).7, 12 

Moose Lodge No. 107 v. Irvis, 407 U.S. 163 
(1972).i, 3, 5, 6, 7, 8 

Natl Collegiate Ath. Ass’n v. Tarkanian, 

488 U.S. 179(1988).12 

Plessyv. Ferguson, 163 U.S. 537 (1896).14, 15 

Seidenberg v. McSorleys’ Old Ale House, Inc., 

308 F. Supp. 1253 (S.D.N.Y. 1969).5 

Seidenberg v. McSorleys’ Old Ale House, Inc., 

317 F. Supp. 593 (S.D.N.Y. 1970).7, 12 

Shelley v. Kraemer, 334 U.S. 1 (1948).7 

United States v. Harris, 106 U.S. 629 (1883).2 

West v. Atkins, 487 U.S. 42 (1988).13 

Wisconsin v. Constantineau, 400 U.S. 433 
(1971).10 

Constitution and Statutes 

Fourteenth Amendment, Section 1.2, 14 

Twenty-first Amendment, Section 2.2, 3 


42 U.S.C. § 1983 


2, 15 

















N.Y. Alcoholic Beverage Control Law § 2.11 

N.Y. Alcoholic Beverage Control Law § 3(9).3 

Other Authorities 


N.Y. State Moreland Commission on the Alcoholic 
Beverage Control Law, Study Paper No. 4, October 

27, 1963.11, 12 

N.Y. State Moreland Commission on the Alcoholic 
Beverage Control Law, Study Paper No. 5, October 

28, 1963.11 

Report of the N. Y. State Liquor Authority: The 
Modern Liquor Control System of New York State, 
April 12, 1933 to December 31, 1934.11 

Rotunda, Nowak, Treatise on Constitutional Law, 
4 th ed. (2007).8, 9, 14 


The Blue book, 17 th ed. (2000) 


6 










1 


PETITION FOR WRIT OF CERTIORARI 


OPINIONS BELOW 

The opinion of the United States Court of 
Appeals for the Second Circuit (App. la) can be 
found at 2010 U.S. App. LEXIS 18229 and 2010 
WL 3419954. The opinion of the United States Dis¬ 
trict Court for the Southern District of New York 
(App. 8a) is reported at 580 F. Supp. 2d 335 
(S.D.N.Y. 2008). 

The Southern District Court of New York 
(“S.D.N.Y.”) dismissed under Fed. R. Civ. P. 12(b) 
(6) plaintiff Den Hollander’s 42 U.S.C. § 1983 ac¬ 
tion. The Second Circuit affirmed the dismissal. 


JURISDICTION 

The Court of Appeals judgment was entered 
on September 1, 2010. The jurisdiction of this 
Court is invoked under 28 U.S.C. § 1254(l). The 
jurisdiction of the district court was invoked under 
28 U.S.C. § 1331 because the action arose under 
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the Fourteenth Amendment to the U.S. Constitu¬ 
tion. 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Equal Protection clause of the Four¬ 
teenth Amendment (App. 25a) requires “state ac¬ 
tion,” United States v. Harris, 106 U.S. 629, 638-39 
(l883)(lynching of black man by private white citi¬ 
zens constitutional because no state action), and is 
enforced by 42 U.S.C. § 1983 (App. 26a), which re¬ 
quires that the discriminatory conduct occur 
“under color of state law.” “If a defendant’s conduct 
satisfies the state action requirement of the Four¬ 
teenth Amendment, the conduct also constitutes 
action ‘under color of state law’ for § 1983 pur¬ 
poses.” Brentwood Acad. v. Tenn. Secondary Sch. 
Athletic Assn, 531 U.S. 288, 295 n. 2 (200l)(citing 
Lugar v. Edmondson Oil Co., 457 U.S. 922, 935 
(1982)). 

The Twenty-first Amendment (App. 25a) 
“grants the States virtually complete control over 
whether to permit importation or sale of liquor and 
how to structure [their] liquor distribution system,” 
which includes the retail sale of alcohol in night¬ 
clubs, bar, and stores. Cal. Retail Liquor Dealers 
Assn v. Midcal Aluminum, 445 U.S. 97, 110 
(1980). 

STATEMENT OF THE CASE 

During “Ladies’ Nights,” a number of New 
York City nightclubs (“Nightclubs”) charge males 
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more for admission than females. 

The Nightclubs are public accommodations 
and not private membership clubs, ABC Law § 3 
(9), as was the club in Moose Lodge No. 107 v. Ir- 
vis, 407 U.S. 163 (l972)(no state action by private 
membership club discriminating against African- 
Americans). 

The New York State Liquor Authority 
(“SLA”), pursuant to the Twenty-first Amendment 
and New York’s Alcoholic Beverage Control 
(“ABC”) Law enacted under the State’s police 
power, delegates to the Nightclubs the State’s 
power to serve alcohol for on premise consumption 
to the public. 

REASONS FOR GRANTING THE PETITION 

I. The Second Circuit’s opinion conflicts with the 
Eighth Circuit’s ruling in Comiskey v. JFTI Corp ., 
989 F.2d 1007 (8 th Cir. 1993), where the Eighth 
Circuit held that state action does not exist when 
public accommodation nightclubs charge males 
more for drinks than females. 

The Eighth Circuit in Comiskey v. JFTI 
Corp., 989 F.2d 1007, 1008-09, 1011 (8 th Cir. 1993), 
holds there is no state action in charging males 
higher prices for alcohol in nightclubs opened to 
the public. The Second Circuit and S.D.N.Y.’s deci¬ 
sions, however, support the proposition that state 
action is involved when public accommodation 
nightclubs charge males more for drinks. 
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The Second Circuit and S.D.N.Y. courts held 
that when nightclubs charge males more for admis¬ 
sion , but not drinks, there is no state action be¬ 
cause nightclubs are only licensed to sell alcohol 
and no alcohol is sold in charging males to enter a 
nightclub. Second Circuit Opinion, p.5, App. 7a! 
S.D.N.Y. Opinion, pp. 7, 8, 11, App. 16a, 17a, 22a. 
So while state action does not exist when entering 
a nightclub, it does, under the Second Circuit and 
S.D.N.Y.’s opinions, exist at the bar when a night¬ 
club serves an alcoholic drink because that is the 
very activity New York State delegates nightclubs 
the power to carry out. 

The Second Circuit and S.D.N.Y.’s legal ana¬ 
lyzes finding no state action at the entrance to a 
nightclub rely on the reasoning that state action 
exists when alcoholic drinks are sold. Both courts 
distinguished between charging different admis¬ 
sion prices and different prices for drinks in deter¬ 
mining whether state action existed. 

The Second Circuit reasoned, “The alleged 
deprivation here is discriminatory admission prices 
...and the alleged grant by the state is the privilege 
to sell alcohol.” (Second Circuit Opinion, p. 5, App. 
7a). 


The S.D.N.Y.’s reasoning, which the Second 
Circuit followed, stated: 

When defendants sell alcohol, they are 
exercising a privilege created by the 
State. But when they reduce the cover 
charge to women on certain nights, 
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they are not acting under any right or 
privilege created by the State because 
neither the ABC Law nor the SLA 
regulates the admission prices set by 
the defendants. In other words, 
[plaintiff] Den Hollander’s alleged 
deprivation was not caused by defen¬ 
dants’ sale of alcohol but by their pric¬ 
ing of admission to the entertainment 
provided by their nightclubs. 

{,S.D.N.Y. Opinion, p. 7, App. 16a); 

Ladies’ Night promotions[ ] and defen¬ 
dants do not discriminate against men 
in their right to purchase and be 
served liquor. 

{S.D.N.Y. Opinion, p. 8, App. 17a (citing see Moose 
Lodge, 407 U.S. at 175-76)). 

The state actor analysis in 
[Seidenberg v. McSorleys’ Old Ale 
House, Inc., 308 F. Supp. 1253, 1259 
(S.D.N.Y. 1969)(state action found)] 
was undertaken in light of the fact 
that the discrimination alleged, re¬ 
fusal to serve alcohol, resulted from 
McSorleys’ possession of a license to 
sell alcohol. 

{S.D.N.Y. Opinion, p. 11, App. 22a). 

While both the Second Circuit and S.D.N.Y.’s 
rulings do not directly state the proposition that 
state action exists in the selling of alcoholic drinks, 
they clearly support it. There is an inferential step 
between the opinions’ analyzes and the proposition 
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which allow for a “see” signal when citing the two 
rulings. The Bluebook, pp. 22-23, 17 th ed. (2000). It 
is this proposition that conflicts with the Eighth 
Circuit decision in Comiskey that found no state 
action when a public accommodation nightclub 
held Ladies’ Nights “during which time all of the 
female patrons receive free drinks while males pay 
full price.” Comiskey at 1008-09, 1011. 

II. The Second Circuit improperly extended the 
reach of the state action analysis in Moose Lodge 
No. 107 v. Irvis, 407 U.S. 163 (1972), to all public 
accommodations serving alcohol even though 
Moose Lodge only concerned a private membership 
organization. 

The Second Circuit relied solely on Moose 
Lodge No. 107 v. Irvis , 407 U.S. 163, 177 (1972), to 
find that a state regime controlling alcohol does not 
“form a basis for state action” by nominally private 
entities. Second Circuit Opinion, pp. 5-6, App. 7a, 
8a (“The Supreme Court specifically held that a liq¬ 
uor license is insufficient to establish state ac¬ 
tion.”). The problem with relying on Moose Lodge is 
that in doing so the Second Circuit expanded 
Moose Lodge's state action analysis to include enti¬ 
ties that are open to the public. 

Moose Lodge was not about a public accom¬ 
modation, which the Nightclubs are in this case. 
Moose Lodge concerned only a private membership 
club that was closed to the general public. “Far 
from apparently holding itself out as a place of pub¬ 
lic accommodation, Moose Lodge quite ostenta- 
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tiously proclaims the fact that it is not open to the 
public at large.” Moose Lodge, 407 U.S. at 175. 

Such private membership organizations only 
admit their members and guests. So it is no sur¬ 
prise that Moose Lodge did not find state action be¬ 
cause the very purpose of such clubs is to allow in¬ 
dividuals to associate with whom they wish as 
though they were in their own home. See Shelley v. 
Kraemer, 334 U.S. 1, 13 (1948); Marsh v. Alabama, 
326 U.S. 501, 505-06 (1946). 

The Moose Lodge decision of no state action 
was necessary to preserve “an area of individual 
freedom by limiting the reach of federal law and 
federal judicial power.” Lugar v. Edmondson Oil 
Co., 457 U.S. 922, 936 (1982). Otherwise, the pro¬ 
verbial right of a homeowner to decide in choosing 
whom he shall invite to dinner would be threat¬ 
ened. Seidenberg v. McSorleys’ Old Ale House, Inc., 
317 F. Supp. 593, 604 (S.D.N.Y. 1970); see Edmon¬ 
son v. Leesville Concrete Co., 500 U.S. 614, 619 
(l99l)(“One great object of the Constitution is to 
permit citizens to structure their private relations 
as they choose subject only to the constraints of 
statutory or decisional law.”). 

The Second Circuit’s use of Moose Lodge, 
however, found that public accommodation night¬ 
clubs have a right coextensive with a private mem¬ 
bership club and by implication with a homeowner 
to decide who frequents their establishments. This 
conflicts with Edmonson, Lugar, Marsh, and Shel¬ 
ley cited above. 
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The Second Circuit stated that it relied on 
Moose Lodge “with great reluctance ... but until 
the Supreme Court revisits [it], we are required to 
follow its holding.” Second Circuit Opinion, p. 6, 
App. 8a. Apparently, the Second Circuit is request¬ 
ing this Court to specifically limit the holding of 
Moose Lodge to only private membership organiza¬ 
tions and homeowners. 

III. The production, distribution, and sale of alco¬ 
hol is a power exclusively and traditionally re¬ 
served to the states, which makes it a public func¬ 
tion. 


The Second Circuit’s state action analysis 
failed to first determine whether the Nightclubs 
exercised an exclusively traditional state function, 
or public function, in providing alcohol for on prem¬ 
ise consumption. 

Prior to the 1980s, the Supreme Court did 
not use the two-prong analysis of Lugar for deter¬ 
mining whether a nominally private party was act¬ 
ing with state action. “Rather the [Supreme] Court 
merely determined whether: (l) the private actor 
who caused the harm to another individual was 
performing a traditional government function (so 
that the private actor would automatically be act¬ 
ing with state action) or (2) the totality of facts and 
circumstances ... made it fair to say that the pri¬ 
vate actor had acted with state action.” Rotunda, 
Nowak, Treatise on Constitutional Law, § 16.1, p. 
1002, 4 th ed. (2007). 
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The Supreme Court’s subsequent decisions 
that did use the two-prong approach “did not 
change any of the Court’s earlier state action rul¬ 
ings,” so it is important to understand the two- 
prong inquiry “in terms of all of the Court’s state 
action decisions.” Id. For this reason, the public 
function cases need to be separated from all other 
types. Id. In making a state action decision, a court 
should “first decide whether the private actor was 
engaging in a[n] [exclusively] traditional public 
function.” Id. at pp. 1002-03. The Second Circuit 
did not make such a finding, or even consider 
whether providing alcohol is a public function. 

When a public function is involved, both 
prongs of the Lugar test are also satisfied, Rotunda 
& Nowak, Treatise on Constitutional Law, § 16.1, 
p. 1003, since the two prongs, which are related, 
“collapse into each other when the claim of a consti¬ 
tutional deprivation is directed against a party 
whose official character is such as to lend the 
weight of the State to [its] decisions.” Lugar ; 457 
U.S. at 937! Second Circuit Opinion, p. 4, App. 6a. 
In other words, the deprivation was caused by a 
party acting with the “apparent authority” of the 
State. See Lugar, 457 U.S. at 937. 

The Second Circuit wrongly held that the 
two prongs did not collapse by ruling the Night¬ 
clubs’ operations lacked the “apparent authority” of 
the State. Second Circuit Opinion, p. 4, App. 6a. In 
reaching that holding, the Second Circuit ignored 
the historical fact that the trafficking in alcohol is 
and has been since Colonial times the exclusive 
prerogative of the states, providing the states do 
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not violate the U.S. Constitution, Granholm v. 
Heald, 544 U.S. 460, 486-87 (2005). “[T]he regula¬ 
tion of the liquor traffic is one of the oldest and 
most untrammeled of legislative powers.” Goesart 
v. Cleary, , 335 U.S. 464, 465 (1948)(Frankfurter, 
J.), overruled on different grounds, Craig v. Boren, 
429 U.S. 190, 210 n. 23 (1976). 

“The Twenty-first Amendment grant[ed] the 
States virtually complete control over whether to 
permit importation or sale of liquor and how to 
structure the liquor distribution system.” Cal. Re¬ 
tail Liquor Dealers Ass’n v. Midcal Aluminum, 445 
U.S. 97, 110 (1980). “A State which chooses to ban 
the sale and consumption of alcohol altogether 
could bar its importation .... States may also as¬ 
sume direct control of liquor distribution through 
state-run outlets or funnel sales through” manufac¬ 
turers, wholesalers, and retailers. Granholm, 544 
U.S. at 488-89. 

Prior to the Twenty-first Amendment, “[t]he 
police power of the States over intoxicating liquors 

was extremely broad .” Wisconsin v. Constan- 

tineau, 400 U.S. 433, 436 (l97l)(citing Crane v. 
Campbell, 245 U.S. 304, 307 (1917)). The Supreme 
Court in Crane in 1917 held that “it clearly follows 
from our numerous decisions upholding prohibition 
legislation that the right to hold intoxicating liq¬ 
uors for personal use is not one of those fundamen¬ 
tal privileges of a citizen of the United States 
which no state may abridge.” Crane, 245 U.S. at 
308. States had the power to ban alcohol com¬ 
pletely and did so. 
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New York State banned alcohol completely 
with the passage of the Mullen-Gage Law when it 
accepted Prohibition. Report of the N Y State Liq¬ 
uor Authority: The Modern Liquor Control System 
of New York State, p. 5, April 12, 1933 to December 
31, 1934, App. 28a. Then in ratifying the Twenty- 
first Amendment, New York rejected Prohibition, 
and in doing so it confirmed that the retail sale of 
alcohol was not a private activity, but one reserved 
to the State. See Calvary Presbyterian Church v. 
SLA, 245 A.D. 176, 178, 281 N.Y.S. 81, 85 (4 th Dep’t 
1935), affd, 270 N.Y. 497, 200 N.E. 288 (l936)(the 
alcohol industry in New York is a creature of state 
sovereign police power). 

Following Prohibition, New York State could 
have decided to set up and operate on-premise re¬ 
tailers itself in which any discrimination in admis¬ 
sion policies or in employee hiring or in supplier 
contracting or any other activity would constitute 
state action. New York, however, chose a mecha¬ 
nism to control alcohol consumption by establish¬ 
ing through the ABC Law and the SLA a system of 
agents strictly overseen and limited by the State. 
ABC Law § 2; N. Y. State Moreland Commission on 
the Alcoholic Beverage Control Law (Moreland 
Commission”), Study Paper No. 5, Preface, October 
28, 1963, App. 30a. 

Under this system, New York delegated part 
of its traditionally exclusive power over alcohol to 
nominally private parties, but retained the power 
“to alter: (a) the industry’s structure ...; (b) the in¬ 
dustry’s behavior, by prescribing and proscribing 
specific dimensions of business conduct.” Moreland 
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Commission, Study Paper No. 4, p. 6, October 27, 
1963, App. 29a. The State can at any time change 
the arrangement and take unto itself the functions 
of all its surrogates. McSorleys, 317 F. Supp. at 599 
■600; Moreland Commission , Study Paper No. 4, 
pp. 39, App. 29a (“Should all options consistent 
with a private system [of alcohol vendors] be re¬ 
jected, a full-fledged state monopoly would remain 
as a final solution.”). 

The State’s delegating of its exclusive power 
over alcohol “to a private party ... make[s] that 
party a state actor,” Natl Collegiate Ath. Assn v. 
Tarkanian, 488 U.S. 179, 195 (1988), who is carry¬ 
ing on a public function! therefore, the private 
party is subject to the Constitution, see Jackson v. 
Metro. Ed. Co., 419 U.S. 345, 352-53 (1974). “When 
private individuals or groups are endowed by the 
State with powers or functions governmental in na¬ 
ture, they become agencies or instrumentalities of 
the State and subject to its constitutional limita¬ 
tions.” Evans v. Newton, 382 U.S. 296, 299, 301 
(l960)(private operators of park were city agents, 
and just as the city could not discriminate in ad¬ 
mission or in sweeping, manicuring, watering, pa¬ 
trolling, and maintaining the park, neither could 
the city’s agents); Marsh, 326 U.S. at 509 (“Had the 
title to [the company town] belonged not to a pri¬ 
vate but to a municipal corporation and had appel¬ 
lant been arrested for violating a municipal ordi¬ 
nance rather than a ruling by those appointed by 
the corporation to manage a company town it 
would have been clear” that the Constitution was 
violated.). 



13 


Since New York State uses the Nightclubs, 
and other such establishments, to serve alcohol for 
on premise consumption rather than carrying out 
that function itself, or banning it, the Nightclubs 
are standing in the shoes of the State. “It is the 
[Nightclubs’] function within the state system ... 
that determines whether [their] actions can fairly 
be attributed to the State, West v. Atkins, 487 U.S. 
42, 55-56 (1988)(citation omitted); see Evans, 382 
U.S. at 302, and “[i]t is firmly established that a 
defendant in a § 1983 suit acts under color of state 
law when he abuses the position given to him by 
the State,” West, 487 U.S. at 49-50. 

New York State chose to bear the affirmative 
obligation of providing alcohol to its citizens, it 
delegated part of that function to the Nightclubs, 
and the Nightclubs voluntarily assumed that obli¬ 
gation. The State’s delegation did not relieve it of 
its duty under the Twenty-first Amendment and 
the ABC Law, nor did it deprive the Nightclubs’ 
male customers of the means to vindicate their 
Equal Protection rights. Cf. West, 487 U.S. at 56. 

The state cannot free itself from the 
limitations of the Constitution in the 
operation of its governmental func¬ 
tions merely by delegating certain 
functions to otherwise private indi¬ 
viduals. If private actors assume the 
role of the state by engaging in these 
governmental functions then they sub¬ 
ject themselves to the same limita¬ 
tions on their freedom of action as 
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would be imposed upon the state it¬ 
self. 

Rotunda, Nowak, Treatise on Constitutional Law, 

§ 16.2, p. 1010. 

In doing the State’s work in an area of an 
exclusively traditional state function, the Night¬ 
clubs discriminatory admission policies involve 
state action under the public function test. 

CONCLUSION 

The impact of the Second Circuit and 
S.D.N.Y.’s decisions is that under the Equal Protec¬ 
tion Clause of the Fourteenth Amendment, any es¬ 
tablishment opened to the public that serves alco¬ 
hol can effectively ban members of the male sex by 
simply charging them so much that none other 
than Wall Street Moguls could afford the admission 
price. Group identification based on sex is now ger¬ 
mane to exercising the fundamental right of asso¬ 
ciation in places of public accommodation that 
serve alcohol. 

The Second Circuit and S.D.N.Y. courts have 
resurrected the political versus social rights theory 
of the 18 th century. In the Civil Rights Cases, 109 
U.S. 3 (l883)(Harlan, J., dissenting), and Plessy v. 
Ferguson, 163 U.S. 537 (l896)(Harlan, J., dissent¬ 
ing), the U.S. Supreme Court justified discrimina¬ 
tion against people of a darker skin complexion on 
the theory that the Constitution only guarantees 
political or civic equality, which is the purview of 
government, but not equality in social rights, the 
area of action and choices by public premises. The 



15 


two lower courts’ opinions parallel this bankrupt 
theory in the realm of sexual distinctions rather 
than color. 

Today, males can be effectively barred from 
the social mingling in a public accommodation 
serving alcohol while females walk in for free be¬ 
cause such establishments can constitutionally 
choose to charge males more than females. These 
establishments would not dare charge females 
more because of the social climate in America to¬ 
day. 


The Civil Rights and Plessy decisions pro¬ 
vided the legal basis for 70 years of ignorance and 
prejudice that institutionalized itself in every area 
of society where people interacted with each other. 
The Second Circuit and S.D.N.Y. courts have laid 
the same foundation for discriminating against 
males in every area of society that is not directly 
under the control of government, or in which state 
laws do not explicitly prohibit discrimination, or 
where the states refuse to enforce their laws 
against sex discrimination. 

Ironically, it was the failure of state laws 
and state enforcement to provide equal protection 
for their residents following the Civil War that re¬ 
sulted in the passage of the Ku Klux Klan Act of 
1871, 42 U.S.C. § 1983. The Second Circuit and 
S.D.N.Y. courts’ narrow reading of the 1871 Act 
once again effectively leaves to the states the re¬ 
sponsibility of protecting their citizens from dis¬ 
crimination. The two courts have opened the door 
for states, if they so choose, as does New York, to 
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stand idly by while nominally private persons in¬ 
volved in the liquor industry deprive the rights and 
privileges of others—this time men. 

Plaintiff Den Hollander requests this Court 
grant certiorari. 

Dated: October 14, 2010 

Roy Den Hollander, Esq., 
Counsel of Record 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Docket No. 08- 5547 - cv 


Roy Den Hollander 

Plain tiff-Appellant . 


v. 


Copacabana Nightclub, China Club, Lotus, Sol, 
Jane Doe Promoters and A.E.R. Lounge, 

Defendants-Appellees , 

Guest House and A.E.R. Nightclub, 

Defendants . 

Before: POOLER and WINTER, Circuit Judges, 
Judge MAUSKOPF*, District Judge. 


* The Honorable Roslynn R. Mauskopf, 
United States District Court for the Eastern Dis¬ 
trict of New York, sitting by designation. 

Plaintiff-appellant Roy Den Hollander, indi¬ 
vidually and on behalf of a putative class of simi¬ 
larly situated men, appeals the Rule 12(b)(6) dis- 
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missal of his Section 1983 action brought against 
several New York City nightclubs for discriminat¬ 
ing against men on “Ladies’ Nights.” See Hollander 
v. Copacabana Nightclub, 580 F. Supp. 2d 335 
(S.D.N.Y. 2008) (Cedarbaum, J.). 

Upon review, we agree with the district 
court that the Nightclubs were not state actors. 

Accordingly, we AFFIRM. 

Roy Den Hollander, New York, N.Y., for 
Plain tiff-Appellant. 

Joseph Salvo, Gordon & Rees LLP, New 
York, N.Y. (Christopher B. 

Block, Thomas B. Coppola, on the brief), for 
Defendants-Appellees 


Per Curiam^ 

The facts of the case are straightforward. 
During “Ladies’ Nights,” several New York City 
nightclubs (“Nightclubs”) charge males more for 
admission than females or give males less time 
than females to enter the Nightclubs for a reduced 
price or for free. Den Hollander, who was admitted 
to the Nightclubs under this admission regime, at¬ 
tributes these pernicious “Ladies’ Nights” to “40 
years of lobbying and intimidation, [by] the special 
interest group called ‘Feminism’ [which] has suc¬ 
ceed in creating a customary practice ... of invidi¬ 
ous discrimination of men.” Den Hollander filed 
suit, on behalf of himself and others like him, alleg- 
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ing violation of his equal protection rights pursuant 
to 42 U.S.C. § 1983. 

Den Hollander alleges that the Nightclubs 
engage in state action by selling alcohol on their 
premises under an extensive regulatory system. 
According to the amended complaint, the Night¬ 
clubs operate in New York and are licensed to sell 
alcohol on their premises. The New York Alcoholic 
Beverage Control Law (the “ABC Law”) closely 
regulates the distribution and sale of alcoholic bev¬ 
erages in New York, and the New York State Liq¬ 
uor Authority (the “SLA”) issues licenses in accor¬ 
dance with and oversees the implementation of the 
ABC Law. 

The district court dismissed Den Hollander’s 
Section 1983 claim after concluding that the Night¬ 
clubs were not state actors. Without action on our 
part, Den Hollander paints a picture of a bleak fu¬ 
ture, where “none other than what’s left of the Wall 
Street Moguls” will be able to afford to attend 
Nightclubs. Because, however, we agree with the 
district court that Den Hollander has failed to suf¬ 
ficiently allege state action, we must affirm. 

I. Discussion 

We review de novo a district court’s decision 
to grant a motion for judgment on the pleadings 
pursuant to Federal Rule of Civil Procedure 12(b) 
(6). Desiano v. Warner-Lambert & Co ., 467 F.3d 85, 
89 (2d Cir. 2006). To survive a motion to dismiss, 
the complaint must set out only enough facts to 
state a claim to relief that is plausible on its face. 
Ashcroft v. Iqbal\ 129 S. Ct. 1937, 1949 (2009). This 
standard “is not akin to a ‘probability requirement,’ 
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but it asks for more than a sheer possibility that a 
defendant has acted unlawfully.” Id. (quoting Bell 
Atlantic Corp. v. Twombly, 550 U.S. 544, 556 
(2007)). “Where a complaint pleads facts that are 
‘merely consistent with’ a defendant’s liability, it 
‘stops short of the line between possibility and plau¬ 
sibility of ‘entitlement to relief.”” Id. (quoting 
Twombly, 550 U.S. at 557). 

The only question before us is whether Den 
Hollander has adequately alleged that the Night¬ 
clubs’ admission polices constituted state action. To 
assert a Section 1983 claim, Den Hollander must 
plead that the Nightclubs’ conduct was done under 
the color of state law. Sybalski v. Independent 
Group Home Living Program, Inc., 546 F.3d 255, 
257 (2d Cir. 2008)(per curiam). State action “occurs 
where the challenged action of a private party is 
‘fairly attributable’ to the state,” Logan v. Benning¬ 
ton Coll. Corp., 72 F.3d 1017, 1027 (2d Cir. 1995) 
(quoting Lugar v. Edmondson Oil Co., 457 U.S. 922, 
937 (1982)), which is achieved when a 
two-prong test is met: 

First, the deprivation must be caused by the 
exercise of some right or privilege created by 
the State or by a rule of conduct imposed by 
the State or by a person for whom the State is 
responsible. . . . Second, the party charged 
with the deprivation must be a person who 
may fairly be said to be a state actor. 

Lugar, 457 U.S. at 937. 

1. Standard of Review 

Before applying this test to the allegations in 
the complaint, however, we must address Den Hoh 
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lander’s argument that in gender discrimination 
cases, state action can be established by a showing 
of a lesser degree of government involvement than 
in non-discrimination cases. He argues that because 
“constitutional scrutiny for sex discrimination ap¬ 
proaches that for color discrimination,” and “it fol¬ 
lows that the state action determination in sex 
cases should also require a lesser degree of govern¬ 
ment involvement.” 

We find Den Hollander’s pleadings so lacking 
that even under a lesser standard, he has failed to 
allege state action. Therefore, it is unnecessary for 
us to decide if a lesser standard is appropriate for 
gender discrimination cases. See Weise v. Syracuse 
University, 522 F.2d 397, 405 (2d Cir. 1975). 

2. State Action 

We analyze this case under both Lugar 
prongs, which are related, but not redundant. 
Where the defendant’s “official character is such as 
to lend the weight of the state to his decisions,” the 
two prongs collapse into a single inquiry. Lugar, 457 
U.S. at 937. But where, as here, the defendants are 
“without such apparent authority, i.e., . . . private 
parties],” the prongs diverge. Id. 

To prevail under either prong, Den Hollander 
must allege that the decision to adopt discrimina¬ 
tory admission fees and rules is fairly attributed to 
the state. We have made clear that a causal link be¬ 
tween the harm and the state action is required: “B] 
t is not enough . . . for a plaintiff to plead state in¬ 
volvement in some activity of the institution alleged 
to have inflicted injury upon a plaintiff; rather, the 
plaintiff must allege that the state was involved 
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with the activity that caused the injury giving rise 
to the action.” Syblanski [sic], 546 F.3d at 257-58 
(quotation marks omitted). Under both prongs, this 
requisite link is lacking. 

The causal connection is obviously missing 
under the first prong, which requires that the depri¬ 
vation be caused by a privilege or right granted by 
the state. The alleged deprivation here is discrimi¬ 
natory admission prices, (“The deprivation is males 
paying more than females or investing more of their 
time to gain admission.”), and the alleged grant by 
the state is the privilege to sell alcohol. The link 
Den Hollander suggests is too attenuated to be 
causab he argues that the Nightclubs may only 
charge discriminatory prices because they sell alco¬ 
hol — without the draw of alcohol, his argument 
goes, the Nightclubs would not be popular destina¬ 
tions and accordingly, would not be able to charge 
for admission. Regardless of the veracity of this 
statement, we cannot agree that the state’s liquor 
licensing laws have caused the Nightclubs to hold 
“Ladies’ Nights!” liquor licenses are not directly re¬ 
lated to the pricing scheme. 

To plead the second prong, Den Hollander 
must allege that the Nightclubs are state actors. 
The actions of nominally private entities are attrib¬ 
utable to the state when those actions meet one of 
three tests: 1. The “compulsion test”’ “the entity acts 
pursuant to the ‘coercive power’ of the state or is 
‘controlled’ by the state,” 2. The “public function 
test”’ “the entity ‘has been delegated a public func¬ 
tion by the [sltate,”’ or, 3. The “joint action test” or 
“close nexus test”’ “the state provides ‘significant 
encouragement’ to the entity, the entity is a ‘willful 
participant in joint activity with the [sltate,’ or the 
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entity’s functions are ‘entwined’ with state policies.” 
Sybalski, 546 F.3d at 257(emphasis added) (quoting 
Brentwood Acad. v. Tenn. Secondary Sch. Ath. 
Assh, 531 U.S. 288, 296 (2001) (citations and inter¬ 
nal quotation marks omitted)). 

Den Hollander’s amended complaint fails un¬ 
der all three tests because Moose Lodge No. 107 v. 
Irvis directly refutes that a liquor license by itself 
may form a basis for state action. 407 U.S. 163, 177 
(1972). It is with great reluctance that we call atten¬ 
tion to a case upholding the constitutionality of dis¬ 
crimination against African Americans, but until 
the Supreme Court revisits Moose Lodge, we are re¬ 
quired to follow its holding. In Moose Lodge, the Su¬ 
preme Court found no state action in race discrimi¬ 
nation in the serving of food and beverages at a pri¬ 
vate club (i.e. a club only open to its members and 
their guests). The Supreme Court specifically held 
that a liquor license is insufficient to establish state 
action. Den Hollander alleges no basis for state ac¬ 
tion other than the Nightclubs’ liquor licenses, 
therefore, his complaint is insufficient. 

Accordingly we affirm the district court’s dis¬ 
missal of his Section 1983 action against the Night¬ 
clubs for gender discrimination. 

B. Opinion of the U.S. District Court for the South¬ 
ern District of New York (Sept. 29, 2008) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

ROY DEN HOLLANDER, on behalf of 
himself and all others similarly situated, 
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OPINION 


-against- 07 Civ. 5873 (MGC) 

COPACABANA NIGHTCLUB, et al. 


Defendants. 
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LAW OFFICE OF ROY DEN HOLLANDER, 

ESQ. 

Plaintiff pro se 
545 East 14th Street, 10D 
New York, New York 10009 
By: Roy Den Hollander, Esq. 

LAW OFFICE OF CHARLES B. LINN, ESQ. 
Attorney for Defendant Copacabana Night¬ 
club Inc. 

901 North Broadway 

North White Plains, New York 10603 

By: Charles B. Linn, Esq. 

ADAM B. KAUFMAN & ASSOCIATES, 

PLLC 

Attorneys for Defendant Sol 
585 Stewart Avenue, Suite 302 
Garden City, New York 11530 
By: Robert S. Grossman, Esq. 

GORDON & REES, LLP 
Attorneys for Defendant Lotus 
90 Broad Street, 23rd Floor 
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By: Deborah S. Donovan, Esq. 

Christopher B. Block, Esq. 

BEATTIE PADOVANO, LLC 

Attorneys for Defendant AER Lounge, LLC 

50 Chestnut Ridge Road 

Montvale, New Jersey 07645 

By: Vanessa R. Elliott, Esq. 

Cedarbaum, J. 

Roy Den Hollander, individually and on be¬ 
half of a putative class of similarly situated men, 
sues River Watch Restaurant, Inc. d/b/a the Copaca- 
bana Nightclub (“Copacabana”), Nightlife Enter¬ 
prises L.P. d/b/a China Club (“China Club”), AER 
Lounge LLC d/b/a AER Lounge (“AER”), Lulu’s LLC 
d/b/a Lotus (“Lotus”), Ruby Falls Partners LLC d/b/ 
a Sol (“Sol”), and “Jane Doe promoters” pursuant to 
42 U.S.C. § 1983 for sex discrimination in violation 
of the Equal Protection Clause of the Fourteenth 
Amendment. Den Hollander, an attorney pro se, al¬ 
leges that defendant nightclubs regularly hold dis¬ 
criminatory “Ladies’ Night” promotions. On 
certain nights, they charge women less for admis¬ 
sion than men and/or give women more time to en¬ 
ter the nightclubs at the discounted admission price 
than they give to men. 

Defendants AER, Lotus, and Sol move to dis¬ 
miss the First Amended Complaint pursuant to Fed. 
R. Civ. P. 12(b)(6) on the ground that they do not act 
under color of state law in offering the Ladies’ Night 
promotion. Den Hollander moves to strike defen¬ 
dants’ motion papers for various reasons, and moves 
for an 
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order directing counsel for Lotus to disclose the 
source of certain essays attached as exhibits to her 
opposition to Den Hollander’s motion for recusal. 
For the following reasons, defendants’ motions are 
granted, and Den Hollander’s motions are 
denied. 

BACKGROUND 

According to the Amended Complaint, defen¬ 
dants operate nightclubs in New York and are li¬ 
censed to sell alcohol on their premises. The 
Amended Complaint describes a number of provi¬ 
sions of the New York Alcoholic Beverage Control 
Law (the “ABC Law”) that closely regulate the dis¬ 
tribution and sale of alcoholic beverages in New 
York. The New York State Liquor Authority (the 
“SLA”) issues licenses in accordance with and over¬ 
sees the implementation of the ABC Law. Den Hol¬ 
lander alleges that defendants engage in state ac¬ 
tion by selling alcohol on their premises under that 
extensive regulatory system. 

On various nights, defendants offer Ladies’ 
Night promotions, under which women receive free 
or discounted admission or cover charges and/or 
are allowed more time than men to take advantage 
of reduced cover charges. Den Hollander claims 
that this type of promotional offering is a form of 
“invidious discrimination against men.” He was the 
victim of this form of discrimination on at least one 
occasion at each of the defendant nightclubs in 
2007. Den Hollander sues under 42 U.S.C. § 1983 
for deprivation of his right to equal protection of 
the law. 
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DISCUSSION 

On a motion to dismiss pursuant to Fed. R. 
Civ. P. 12(b)(6), factual allegations in the complaint 
are accepted as true and all reasonable inferences 
are drawn in the plaintiff s favor. Ruotolo v. City of 
New York, 514 F.3d 184, 188 (2d Cir. 2008). “To sur¬ 
vive a motion to dismiss, a complaint must plead 
‘enough facts to state a claim to relief that is plausi¬ 
ble on its face.’” Id. (quoting Bell Atl. Corp. v. 
Twombly 127 S. Ct. 1955, 1974 (2007)). 

I. State Action 

Under § 1983, “[e]very person who, under 
color of any statute, ordinance, regulation, custom, 
or usage, of any State ..., subjects, or causes to be 
subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the depri¬ 
vation of any rights, privileges, or immunities se¬ 
cured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in eq¬ 
uity, or other proper proceeding for redress ....” 42 
U.S.C. § 1983. Plaintiff must demonstrate that de¬ 
fendants were acting under color of state law at the 
time of the alleged discrimination. Washington v. 
County of Rockland, 373 F.3d 310, 315 (2d Cir. 
2004). “If a defendant’s conduct satisfies the state- 
action requirement of the Fourteenth Amendment, 
the conduct also constitutes action ‘under color of 
state law’ for § 1983 purposes.” Brentwood Acad. v. 
Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 
295 n.2 (2001). 

“[Sltate action may be found ... only if [ ] 
there is such a ‘close nexus between the State and 
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the challenged action’ that seemingly private behav¬ 
ior ‘may be fairly treated as that of the State itself.’” 
Id. at 295 (quoting Jackson v. Metro. Edison Co., 
419 U.S. 345, 351 (1974)). “The purpose of this 
[close nexus] requirement is to assure that constitu¬ 
tional standards are invoked only when it can be 
said that the State is responsible for the specific 
conduct of which the plaintiff complains.” Blum v. 
Yaretsky, 457 U.S. 991, 1004 (1982) (emphasis in 
original). 

The state-action inquiry has two parts: 

First, the deprivation must be 
caused by the exercise of some 
right or privilege created by the 
State or by a rule of conduct im¬ 
posed by the State or by a per¬ 
son for whom the State is re¬ 
sponsible. ... Second, the party 
charged with the deprivation 
must be a person who may fairly 
be said to be a state actor. 

Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 
(1982). These two principles are related, but not re¬ 
dundant. Where the defendant’s “official character 
is such as to lend the weight of the State to his deci¬ 
sions,” these two principles collapse into a single in¬ 
quiry. Id. But where, as here, the defendants are 
“without such apparent authority, i.e., ... private 
part[ies],” the principles diverge. Id. 

The Supreme Court has identified a number 
of facts that can bear on the deprivation aspect of 
state action: 
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a challenged activity may be state ac¬ 
tion when it results from the State’s 
exercise of coercive power, ... when the 
State provides significant encourage¬ 
ment, either overt or covert, ... or when 
a private actor operates as a willful 
participant in joint activity with the 
State or its agents.... 

Brentwood , 531 U.S. at 296 (internal quotation 
marks and citations omitted). As to the state-actor 
portion of the inquiry, the Court has ; 

treated a nominally private entity as a 
state actor when it is controlled by an 
agency of the State, ... when it has 
been delegated a public function by the 
State, ... when it is entwined with gov¬ 
ernmental policies or when govern¬ 
ment is entwined in [its] management 
or control.... 

Id. (internal quotation marks and citations omitted). 

A. Deprivation Through Governmental Decision 

The specific conduct at issue here is the offer 
of discounted cover charges to women. To meet this 
part of the Lugar state-action test, the plaintiff 
must show that defendants’ decisions to discrimi¬ 
nate have a close nexus with or can be fairly as¬ 
cribed to a governmental decision. Lugar ; 457 U.S. 
at 937-38. As noted above, this can be shown when: 
l) the deprivation “results from the State’s exercise 
of coercive power,” 2) “the State provides significant 
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encouragement, either overt or covert,” or 3) “a pri¬ 
vate actor operates as a willful participant in joint 
activity with the State.” Brentwood, 531 U.S. at 296 
(internal quotation marks omitted). 

1. The State’s Exercise of Coercive Power 

Den Hollander argues that his deprivation 
resulted from New York’s regulation of the sale of 
alcohol because defendants “could not exercise their 
admission practices without the direct and indis¬ 
pensable participation of the SLA.” He speculates 
that without alcohol licenses from the SLA, custom¬ 
ers would not 

patronize nightclubs or invest in their businesses. 

Den Hollander cites Edmonson v. Leesville 
Concrete Co., 500 U.S. 614 (1991), to support his 
state action claim. In Edmonson, Leesville used per¬ 
emptory challenges to remove black persons from a 
prospective jury without having to provide a race- 
neutral explanation when its conduct was chal¬ 
lenged for being racially discriminatory. 500 U.S at 
616. The Court held that Leesville’s use of the per¬ 
emptory challenges constituted state action and 
that exclusion of a prospective juror on account of 
race in a civil trial violates that prospective juror’s 
equal protection rights. Id. at 620-28. The first part 
of the Lugar state-action inquiry was met because 
the peremptory challenges were authorized by fed¬ 
eral statute, 28 U.S.C. § 1870. Id. at 620-21. 

Den Hollander argues that the ABC Law and 
SLA rules form the regulatory framework governing 
alcohol sale and consumption in New York in the 
same way that federal statutes and rules govern the 
jury trial system discussed in Edmonson. Thus, he 
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asserts that he is deprived of equal protection of the 
law by defendants’ exercise of the privilege of serv¬ 
ing alcohol as created and enforced by the laws of 
New York. In fact, his deprivation is the reduction 
to women of the cover charge for admission on some 
nights. 

Defendants’ decisions to hold Ladies’ Nights 
are not state action. The ABC Law establishes an 
alcohol licensing system administered by the SLA. 
When defendants sell alcohol, they are exercising a 
privilege created by the State. But when they re¬ 
duce the cover charge to women on certain nights, 
they are not acting under any right or privilege cre¬ 
ated by the State because neither the ABC Law nor 
the SLA regulates the admission prices set by the 
defendants. In other words, Den Hollander’s alleged 
deprivation was not caused by defendants’ sale of 
alcohol but by their pricing of admission to the en¬ 
tertainment provided by their nightclubs. Thus, it 
cannot be said that the State is responsible for de¬ 
fendants’ Ladies’ Nights. 

In Edmonson, a federal statute specifically 
provided for the right to use peremptory challenges 
to assist the court in selecting a jury, and the exer¬ 
cise of that statutory right constituted state action. 
In this case, defendants hold Ladies’ Night promo¬ 
tions without any specific approval or endorsement 
from the State. The existence of the ABC Law and 
SLA rules does not transform all conduct by night¬ 
clubs into state action any more than the laws re¬ 
garding jury trials transform every litigant in a jury 
trial into a state actor. See, e.g., Polk County v. 
Dodson, 454 U.S. 312, 325 (1981) (“[A] public de¬ 
fender does not act under color of state law when 
performing a lawyer’s traditional functions as coun- 
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sel to a defendant in a criminal proceeding.”); Jack- 
son, 419 U.S. at 350 (“The mere fact that a business 
is subject to state regulation does not by itself con¬ 
vert its action into that of the State for purposes of 
the Fourteenth Amendment. ... Nor does the fact 
that the regulation is extensive and detailed ....”) 
(citation omitted); Cranley v. Nat’lLife Ins. Co., 318 
F.3d 105, 112 (2d Cir. 2003) (“A finding of state ac¬ 
tion may not be premised solely on the private en¬ 
tity’s ... licensing, or regulation by the govern¬ 
ment.”). 

The Supreme Court has held that a heavily 
regulated utility company’s decision to terminate 
services to an individual is not state action because 
that decision is not “sufficiently connected ... to the 
State for purposes of the Fourteenth Amendment.” 
Jackson, 419 U.S. at 358-59. It has also held that 
the acts of physicians and nursing home adminis¬ 
trators in discharging or transferring Medicaid pa¬ 
tients to lower levels of care is not state action be¬ 
cause their decisions were not dictated by the State, 
despite significant Medicaid regulation. Blum, 457 
U.S. at 1008-09. 

As in Jackson and Blum, defendants’ deci¬ 
sions to hold Ladies’ Nights are insufficiently con¬ 
nected to the SLA to constitute state action. The 
SLA plays no role in establishing or enforcing defen¬ 
dants’ Ladies’ Night promotions, and defendants 
do not discriminate against men in their right to 
purchase and be served liquor. See also Moose 
Lodge No. 107 v. Irvis, 407 U.S. 163, 175-76 (1972) 
(private club’s discriminatory guest policy not at¬ 
tributable to Pennsylvania or its regulation of alco¬ 
hol); Hadges v. Yonkers Racing Corp., 918 F.2d 
1079, 1083 (2d Cir. 1990) (heavily regulated, state- 
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licensed racetrack’s decision to deny plaintiffs ap¬ 
plication to work at the racetrack lacked close nexus 
to the State). 

2. Encouragement from the State 

Den Hollander argues that the SLA encour¬ 
ages defendants’ discriminatory practices by renew¬ 
ing their licenses and by benefitting financially from 
the revenue received from the licenses. Even if the 
SLA renews defendants’ licenses without 
challenging or questioning their practices, defen¬ 
dants’ actions do not amount to state action because 
the State has not significantly encouraged or en¬ 
dorsed the specific action in question. “State ap¬ 
proval of an action by a regulated entity does not 
constitute state action ‘where the initiative comes 
from [the private entity] and not from the State’ and 
the state ‘has not put its own weight on the side of 
the proposed practice by ordering it.’” Tancredi v. 
Metro. Life Ins. Co., 316 F.3d 308, 313 (2d Cir. 
2003) (quoting Jackson, 419 U.S. at 357) (brackets 
in Tancredi). Indeed, “[alction taken by private enti¬ 
ties with the mere approval or acquiescence of the 
State is not state action.” Am. Mfrs. Mutual Ins. Co. 
v. Sullivan, 526 U.S. 40, 52 
(1999). 

The SLA collects fees for alcohol licenses, but 
does not collect any revenue from defendants’ cover 
charges. See ABC Law § 17; SLA Schedule of Retail 
License Fees. The license fee for each license cate¬ 
gory is uniform across all licensees within those 
categories, regardless of whether they use the La¬ 
dies’ Night promotion. Id. Thus, the revenue from 
the alcohol license does not encourage or discourage 
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the use by nightclubs of Ladies’ Nights. See also 
Yonkers Racing Corp., 918 F.2d at 1082 (no state 
action found even though defendant received a tax 
credit from the state and the State benefited from 
revenue from defendant). 

Den Hollander also asserts that “the special 
interest group called ‘Feminism’ has succeeded in 
creating a customary practice in many governmen¬ 
tal institutions ... in which the invidious discrimi¬ 
nation of men is the accepted and preferred mode 
of behavior.” He lists various examples of such pur¬ 
ported discrimination and asserts that the SLA has 
engaged in this customary practice. These extrane¬ 
ous pronouncements do not demonstrate that the 
SLA has any relationship with defendants’ choices 
to hold Ladies’ Nights. 

3. Joint Activity with the State 

Den Hollander argues that the State is en¬ 
gaged in joint activity with defendants because the 
alcohol license gives defendants an economic bene¬ 
fit or franchise. He compares the benefits received 
by defendants to those present in Burton v. Wil¬ 
mington Parking Authority,, 365 U.S. 715, 724 
(1961). In Burton , the Court held that defendant 
restaurant’s refusal to serve plaintiff on account of 
his race constituted state action because the res¬ 
taurant leased its space from the government, was 
operating in a public parking lot on land owned by 
the government, and benefitted from state funds 
supporting the parking lot. 365 U.S. at 724-25. The 
Parking Authority’s failure to correct the restau¬ 
rant’s discriminatory policies made the Parking 
Authority “a party to the refusal of service,” 
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thereby placing “its power, property and prestige 
behind the admitted discrimination.” Id. at 725. 

The State’s involvement in defendants’ busi¬ 
nesses is not analogous to the facts of Burton. De¬ 
fendants do not lease their property from the gov¬ 
ernment and are not obtaining any unique benefits 
from government funds. See Yonkers Racing Corp., 
918 F.2d at 1082 (“[T]he State in the instant case 
does not have a proprietary interest in [defendant’s 
business].”). Burton was limited to cases where “a 
State leases public property in the manner and for 
the purpose shown to have been the case here.” Id. 
at 726. The Supreme Court has distanced itself 
from the “vague ‘joint participation’ test embodied 
in [Burton].” Sullivan, 526 U.S. at 57. “[P]rivately 
owned enterprises providing services that the State 
would not necessarily provide, even though they 
are extensively regulated, do not fall within the 
ambit of Burton.” Blum, 457 U.S. at 1011. 

Furthermore, in Moose Lodge No. 107 v. Ir- 
vis, the Supreme Court found that the competitive 
effect of having a set number of alcohol licenses 
was “limited” and fell “far short of conferring ... a 
monopoly in the dispensing of liquor.” 407 U.S. at 
177. In Yonkers Racing Corporation, the Second 
Circuit did not find state action even though the 
Yonkers Racing Corporation (“YRC”), which oper¬ 
ates a racetrack pursuant to a State license, re¬ 
ceives tax credits from the State and “the State 
gains greater revenues if YRC prospers.” 918 F.2d 
at 1082. Even if defendants did benefit in some 
way from a franchise or monopoly, there would still 
be an “insufficient relationship between the chal¬ 
lenged actions of the [defendants] and their monop¬ 
oly status.” Jackson, 419 U.S. at 352. The ABC 
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Law and SLA regulations cannot “be said to make 
the State in any realistic sense a partner or even a 
joint venturer in the [defendants’] enterprise[s].” 
Moose Lodge, 407 U.S. at 177. 

Den Hollander also argues that the require¬ 
ment that defendants display their alcohol licenses 
in their establishments, ABC Law § 114(6), creates 
the appearance of state authorization of their prac¬ 
tices. That display requirement, which relates to the 
privilege of selling alcohol, has no bearing on defen¬ 
dants’ admission policies, the only issue here. 

B. State Actor 

Den Hollander has failed to show that his 
deprivation was caused by defendants’ “exercise of 
some right or privilege created by the State or by a 
rule of conduct imposed by the State.” Lugar, 457 
U.S. at 937. Nevertheless, he argues that 
New York’s regulatory scheme regarding alcohol 
“dominates the on premise[s] consumption of alcohol 
to such a degree” that defendants’ “every move 
evinces State authority and control” and that the 
State and defendants “have overlapping identities.” 
As noted above, the two-part Lugar state action test 
collapses into a single inquiry only when the defen¬ 
dant’s “official character is such as to lend the 
weight of the State to his decisions.” Id. Defendants 
lack such an official character. 

Den Hollander’s argument that defendants 
possess the official character of the State is taken 
primarily from his misreading of Seidenberg v. 
McSorleys’ Old Ale House, Inc., 308 F. Supp. 1253 
(S.D.N.Y. 1969) ( ll AlcSorleys /’) and Seidenberg v. 
McSorleys’ Old Ale House, Inc., 317 F. Supp. 593 
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(S.D.N.Y. 1970) (“ McSorleys IF). McSorleys was a 
public bar which only served men. Two women 
sought service in the bar and sued for discrimina¬ 
tion when they were refused alcohol. A motion to 
dismiss was denied in McSorleys I, and summary 
judgment was granted in favor of plaintiffs in 
McSorleys II The court found state action in both 
opinions. 

Den Hollander argues that McSorleys I & 
McSorleys II held that New York’s regulatory 
scheme is so pervasive that any entity open to the 
public with an alcohol license is an agent or instru¬ 
mentality of the State, such that any and all of its 
actions can be fairly treated as state actions. Such 
a reading is erroneous. McSorleys /focused primar¬ 
ily on the question of whether McSorleys was a 
state actor, but it also answered the first part of 
the Lugar test by assessing “whether the State 
has ... significantly involved itself in actions alleged 
to amount to invidious discrimination.” 308 F. 
Supp. at 1259. The state actor analysis in McSor¬ 
leys I was undertaken in light of the fact that the 
discrimination alleged, refusal to serve alcohol, re¬ 
sulted from McSorleys’ possession of a license to 
sell alcohol. The court in McSorleys II understood 
that the test for state action requires that there ex¬ 
ist “some causal relation ... between the state activ¬ 
ity and the discrimination alleged.” 317 F. Supp. at 
597. That causal relation is missing in this case. 

Defendants are private entities that set their 
own policies for admission. Their compliance with 
state regulations for alcohol does not convert them 
into all-purpose state actors. See Tancredi, 316 
F.3d at 313 (“[A] regulatory agency’s performance 
of routine oversight functions to ensure that a com- 
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pany’s conduct complies with state law does not so 
entwine the agency in corporate management as to 
constitute state action.”). Furthermore, Den Hol¬ 
lander cannot show state action through entwine- 
ment because defendants are not entwined with 
state officials or state funds. Cf. Brentwood, 531 
U.S. at 299-300 (entwinement with state officials); 
Horvath v. Westport Library Ass’n, 362 F.3d 147, 
153 (2d Cir. 2004) (entwinement with state funds). 

Den Hollander also argues that the sale of 
alcohol is a public function that has been delegated 
by the State to entities possessing alcohol licenses. 
State action has been found under the public func¬ 
tion test in cases challenging discrimination in pri¬ 
mary elections, Nixon v. Condon, 286 U.S. 73, 89 
(1932), free speech restrictions in a company town, 
Marsh v. Alabama, 326 U.S. 501, 509 (1946), and 
segregation in a municipal park, Evans v. Newton, 
382 U.S. 296, 302 (1966). The public function rele¬ 
vant here is the regulation of the alcohol industry. 
New York State’s decision to allow alcohol sales 
through the provision of licenses is not a delegation 
of that public function. Defendants do not have the 
power or authority to alter state regulation in the 
field, and they must abide by all regulations related 
to the alcohol license. Accordingly, defendants do 
not exercise a public function. 

C. Remaining Defendants 

The motions to dismiss filed by AER, Lotus, 
and Sol are granted because Den Hollander cannot 
show that private nightclubs are state actors in set¬ 
ting cover charges for admission to their facilities. 
Copacabana and China Club have not moved to dis- 
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miss, but the claims against them are similarly de¬ 
fective. There are no separate facts alleged against 
Copacabana and China Club that would alter the 
state action inquiry, and plaintiff has had an oppor¬ 
tunity to be heard on the issues. Accordingly, in the 
interest of judicial economy, the claims against Co¬ 
pacabana and China Club will be dismissed sua 
sponte for failure to state a claim. See Perez v. 
Ortiz, 849 F.2d 793, 797 (2d Cir. 1988); Leonhard v. 
United States, 633 F.2d 599, 609 n.ll (2d Cir. 1980) 
(“The district court has the power to dismiss a com¬ 
plaint sua sponte for failure to state a claim.”). 

II. Plaintiffs Motions 

Den Hollander moves to strike certain motion 
papers filed by defendants for being late! to deny 
the motions to dismiss filed by Sol and AER for fail¬ 
ure to file memoranda of law separate from their 
supplemental affirmations; to strike certain por¬ 
tions of Lotus’ memorandum of law for not provid¬ 
ing citations! and to compel counsel for Lotus to dis¬ 
close the source of certain essays attached to her op¬ 
position to Den Hollander’s motion for recusal. Any 
technical defects in defendants’ motion papers were 
insubstantial and did not prejudice Den Hollander. 
The issues relevant to the motions to dismiss were 
clear to all parties, and the motions were re-filed in 
light of the filing of the Amended Complaint, giving 
all litigants more time to respond. The essays sub¬ 
mitted by Lotus as exhibits in opposition to Den 
Hollander’s motion for recusal are irrelevant to this 
case, and any claim that Den Hollander may seek to 
pursue in relation to the submission of those essays 
is beyond the scope of this action. 
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CONCLUSION 

For the foregoing reasons, the motions to dis¬ 
miss filed by AER, Lotus, and Sol are granted, and 
the complaint is dismissed as to all defendants. Den 
Hollander’s motions are denied. The Clerk is di¬ 
rected to close this case. 

SO ORDERED. 

Date: New York, New York 
September 29, 2008 
MIRIAM GOLDMAN CEDARBAUM 
United States District Judge 

C. Fourteenth and Twenty-first Amendments of the 
U.S. Constitution 

Fourteenth Amendment to the U.S. Constitution' 
Section 1 


All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immu¬ 
nities of citizens of the United States! nor shall any 
State deprive any person of life, liberty, or property, 
without due process of law! nor deny to any person 
within its jurisdiction the equal protection of the 
laws. 

Twenty-first Amendment to the U.S. Constitution. 
Section 2 
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The transportation or importation into any state, 
territory, or possession of the United States for de¬ 
livery or use therein of intoxicating liquors, in viola¬ 
tion of the laws thereof, is hereby prohibited. 

D. United States and New York State statutes 

42 U.S.C. § 1983. Civil action for the deprivation of 
rights 

Every person who, under color of any statute, ordi¬ 
nance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United 
States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for 
redress, except that in any action brought against a 
judicial officer for an act or omission taken in such 
officer's judicial capacity, injunctive relief shall not 
be granted unless a declaratory decree was violated 
or declaratory relief was unavailable. For the pur¬ 
poses of this section, any Act of Congress applicable 
exclusively to the District of Columbia shall be con¬ 
sidered to be a statute of the District of Columbia. 

N.Y. Alcoholic Beverage Control Law § 2 

It is hereby declared as the policy of the state that it 
is necessary to regulate and control the manufac¬ 
ture, sale and distribution within the state of alco¬ 
holic beverages for the purpose of fostering and pro¬ 
moting temperance in their consumption and re- 
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spect for and obedience to law. It is hereby declared 
that such policy will best be carried out by empow¬ 
ering the liquor authority of the state to determine 
whether public convenience and advantage will be 
promoted by the issuance of licenses to traffic in al¬ 
coholic beverages, the increase or decrease in the 
number thereof and the location of premises li¬ 
censed thereby, subject only to the right of judicial 
review hereinafter provided for. It is the purpose of 
this chapter to carry out that policy in the public in¬ 
terest. The restrictions, regulations and provisions 
contained in this chapter are enacted by the legisla¬ 
ture for the protection, health, welfare and safety of 
the people of the state. 

N.Y. Alcoholic Beverage Control Law § 3(9) 

“Club” shall mean an organization of persons incor¬ 
porated pursuant to the provisions of the not-for- 
profit corporation law or the benevolent orders law, 
which is the owner, lessee or occupant of a building 
used exclusively for club purposes, and which does 
not traffic in alcoholic beverages for profit and is op¬ 
erated solely for a recreational, social, patriotic, po¬ 
litical, benevolent or athletic purpose but not for pe¬ 
cuniary gain! except that where such club is located 
in an office or business building, or state armory, it 
may be licensed as such provided it otherwise quali¬ 
fies as a “club” within the meaning of this subdivi¬ 
sion. 

E. Report of the N.Y. State Liquor Authority: The 
Modern Liquor Control System of New York State, 
April 12, 1933 to December 31, 1934 (excerpt) 
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Page 5- 

THE MODERN LIQUOR CONTROL SYSTEM OF 
NEW YORK 

A report of the Liquor Authority of New York State 
for the Period since the Legislation of Beer and 
Light Wines on April 12, 1933, to December 31, 
1934. 


The Twenty-first Amendment to Constitution 
of the United States went into effect on December 5, 
1933. It repealed the Eighteenth Amendment and 
gave to New York the opportunity and the responsi¬ 
bility of handling its liquor problems. 

After the adoption of the Eighteenth Amend¬ 
ment, on January 16, 1920, and the enactment of 
the Volstead Act by The Congress, the Legislature 
of the State of New York passed the Mullen-Gage 
Law, which, in effect, charged all law-enforcement 
officers in the State with the specific duty of enforc¬ 
ing Prohibition. 

F. N.Y. State Moreland Commission on the Alco¬ 
holic Beverage Control Law, Study Paper No. 4, Oc¬ 
tober 27, 1963 (excerpt) 

Page 4- 

PART I—THE PHILOSOPHY BEHIND ALCO¬ 
HOLIC BEVERAGE CONTROL 


B. The Regulatory Technique 
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Page 6-' 

In short, the [State] Licensing Authority 
theoretically has the power to alter: (a) the [alcohol] 
industry’s structure, by limiting the number of sell¬ 
ers in each relevant market; (b) the industry’s be¬ 
havior, by prescribing and proscribing specific di¬ 
mensions of business conduct. Within broad statu¬ 
tory bounds the Authority possesses considerable 
discretion in formulating criteria and policies to fur¬ 
ther the ultimate goals of the law. Although most of 
the aforementioned regulatory powers formally ap¬ 
ply to each level of industry, regulation at the retail 
level is of greatest concern today and will be scruti¬ 
nized most intensively here. [Footnote omitted]. 

Page 39-' 

CONCLUSION 

The remedial alternatives reviewed here do 
not exhaust the logical possibilities. Should all op¬ 
tions consistent with a private system be rejected, a 
full-fledged state monopoly would remain as a final 
solution. Such systems are familiar in the retail liq¬ 
uor business in the United States today and have 
long had strong appeal to investigators. [Footnote 
omitted]. 
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G. N.Y. State Moreland Commission on the Alco¬ 
holic Beverage Control Law, Study Paper No. 5, 
October 28, 1963 (excerpt) 

PREFACE 

The New York State Moreland Commission 
on the Alcoholic Beverage Control Law commis¬ 
sioned this study in July of this year as one part of 
a broad examination of the efficacy and desirability 
of maintaining stringent government supervision 
and protection of New York’s alcoholic beverage in¬ 
dustry and the consumers of its products. 
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I. Introduction and Summary 

1. This action seeks declaratory and injunctive relief and nominal damages against the 
defendants for violations of the constitutional rights of the members of the plaintiff class. 

2. The defendants violated and continue to violate the class members’ rights by enforcing 
certain provisions of the Violence Against Women Act (“VAWA”), the Illegal 
Immigration Reform and Immigrant Responsibility Act (“IIRIRA”), and the 
Immigration and Nationality Act (“INA”). The specific statutory provisions are in bold. 

3. The provisions—either on their face, as applied, or their intended purposes— 
unconstitutionally abridged and continue to abridge the class members’ rights to freedom of 
speech, right to privacy, freedom of choice in marital relationships, right of access to 
deportation proceedings, procedural due process, and equal protection under the law in 
violation of the First and Fifth Amendments to the United States Constitution. 

4. The class members’ constitutional rights were and are being violated by the statutorily 
created process in which the defendants grant permanent U.S. residency to the alien wives 
(the terms “wives” and “wife” also refer to ex-wives and ex-wife) of U.S. citizen husbands 
(the terms “husbands” and “husband” also refer to ex-husbands and ex-husband) through a 
secretive law enforcement “Star Chamber” type proceeding evoked solely on the 
unsubstantiated allegations by the alien wife that her citizen husband abused her. 





5. While the process can also grant permanent residency to alien husbands of U.S. citizen 
wives, it is intended, geared toward, and overwhelmingly used by alien wives—aided by 
private feminist advocacy organizations—against U.S. citizen husbands. 

6. The process as enacted into law was created by feminist organizations to provide alien wives 
alleging abuse a fast track to permanent residency by violating the U.S. Constitutional rights 
of citizen husbands. 

7. The laws creating the process are bills of attainder meant to punish American men for going 
overseas to find wives and to deter them from doing so. 

8. While the unconstitutional statutory provisions do not provide de jure penalties, they have 
and continue to cause de facto harm to members of the plaintiff case. 

9. The statutory provisions encourage and cause alien wives to engage in criminal fraud, 
criminal deceit, perjury, extortion, and coercion against their citizen husbands because the 
provisions eliminate the traditional deterrents to such conduct embodied in the adversarial 
process, the reliability requirements for evidence, and the specific definitions of the conduct 
prohibited when finding a U.S. citizen husband responsible for abuse. 

10. Alien wives, their lawyers, and various feminist advocacy groups exploit the lack of 
traditional safeguards for ascertaining the truth by creating public records permeated with 
fraud prior to evoking the Federal Government’s process for rewarding alien wives with the 
valuable prize of permanent residency. 

11. The alien wives of class members have and continue to manufacture public records of alleged 
abuse by their U.S. husbands so that those records will be relied upon by the defendants to 
find husbands responsible for abuse. Such records include an alien wife: 

a. Making false allegations of abuse to obtain an ex parte temporary order of 
protection—no permanent order required by the defendants; 

b. Falsely claiming or intentionally causing the violation of a temporary or 
pennanent protection order in order to have the U.S. husband arrested—no final 
adjudication required by the defendants; 

c. Making false accusations of domestic violence to the police that often require the 
police to arrest the husband—no conviction required by the defendants; 

d. Faking minor injuries—no judicial decision on who caused the injuries required 
by the defendants; 

e. Filing various complaints with the police that falsely accuse the U.S. husband of 
any number of crimes—no conviction required by the defendants; 

f. Making false statements to government social service agencies—no investigation 
or hearing required by the defendants; and 

g. Responding to leading questions from social workers for Federally funded 
feminist advocacy groups in order to make out a fraudulent prima facie case for 
pennanent residency. 
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12. These records harm a husband’s reputation, honor and integrity with false statements and 
with respect to non-false matters reveal intimate private conduct that injures a husband’s 
privacy interest. 

13. When an alien wife, her lawyer, and feminist advocacy group invoke the permanent 
residency process, the mere allegation of abuse, causes the defendants, under IIRIRA, 
codified as 8 U.S.C. § 1367(a)(2), to drop a curtain of secrecy over all immigration 
proceedings by prohibiting the disclosure of any information to the U.S. citizen husband 
concerning allegations of and the defendants’ findings of fact that the husband committed 
“battery,” “extreme cruelty,” or engaged in an “overall pattern of violence” against his alien 
wife. 

14. These proceedings, considered law enforcement by the Justice Department, are kept secret 
from the very person against whom findings of facts of abuse are made—the U.S. husband. 

15. Behind the Star Chamber curtain, the alien wife, fern in in st advocates, and profit-driven 
immigration attorneys are free to submit fabricated, irrelevant, untrustworthy, hearsay, and 
character trait information of criminal, no convictions required, and non-criminal conduct by 
the U.S. husband because there is no one to refute their statements nor attack their credibilty. 

16. Virtually any lie, prevarication or dissemblance is used for showing “battery,” “extreme 
cruelty,” or “overall pattern of violence” under the Orwellian newspeak terminology 
“credible evidence” as set forth in 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(l)(iv), 61 
Fed. Reg. 13,066, and Virtue INS Memorandum , 76 Interpreter Releases 162, 168-169 
(1999). 

17. In the end, “credible evidence” means whatever the defendants decide it to mean. Id 

18. The primary “credible evidence,” and often times the only evidence, relied on by the U.S. 
Citizenship and Immigration Services (“USCIS”) and the Executive Office for Immigration 
Review (“EOIR”) in finding the citizen husband guilty 1 of “battery,” “extreme cruelty,” or 
“overall pattern of violence” is an affidavit by the alien wife that was prepared by her 
immigration attorney in accordance with suggestions from feminist advocacy groups. 

19. The affidavit goes unchallenged as to her strong motive to lie in order to stay in America. 

20. The citizen husband receives no notice of the Federal Government (“Government”) 
proceedings, nor opportunity to participate, nor opportunity to refute allegations and findings 
in those proceedings that invade his right to privacy in areas such as marriage, procreation, 
contraception, family relationships, and child rearing. 

21. The defendants’ findings of fact create a ticking time bomb for the continuing invasion of the 
citizen husband’s privacy rights and the destruction of his reputation, honor, or integrity and 


1 The word guilty means responsibility for a crime or responsibility for a civil wrong. Black’s Law Dictionary . 8 th 
ed. 1999. 
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forever fix in Government records a false evil image of him that he has no opportunity to 
refute or correct. 

22. These findings of fact are not locked away with the Ark of the Covenant from the first Indian 
Jones movie. They are readily available to the alien wife, self-interested feminists 
organizations, or governments, and there are no procedures afforded class members to 
challenge the release of such findings of facts and decisions. 

23. Such availability creates an ever present threat that the falsehoods and privacy information in 
the findings will be used in a manner injurious to a class member’s reputation, honor, or 
integrity and expose intimate privacy information for which he will have no cause of action 
to correct the harm done. 

24. Anticipation of this future harm is in itself a present and continuing harm. 

25. When the proceedings result in granting the alien wife permanent residency, the U.S. citizen 
husband, even though divorced from the alien, continues to be financially responsible for the 
alien wife under an “affidavit of support” to the extent of 125 per cent of the federal poverty 
level until she becomes a U.S. citizen or has worked for 10 years in accordance with 8 USC 

1183a(a). 

26. In case the U.S. citizen husband happens to provide the defendants with relevant, 
trustworthy, and non-hearsay evidence of the type admissible in a court of law that counters 
the alien wife’s fabricate tales of “battery,” “extreme cruelty,” or “overall pattern of 
violence”; the law requires officials to ignore the husband’s evidence unless the Government 
acquires independent corroboration. 8 U.S.C. 1367(a)(1)(A), Virtue INS Memorandum, 74 
Interpreter Releases 795 (1997). 

27. While the labels “battery,” “extreme cruelty,” and “overall pattern of violence” evoke visions 
of Visigoth brutality, the guidelines used by the defendants to find such are so expansive and 
unspecific as to constitute no guidelines at all. They can include not just violent acts but also 
non-violent and even acts of kindness. 

28. The defendants refuse to establish even a partial list of acts constituting “battery,” “extreme 
cruelty,” and “overall pattern of violence” for fear of “misinterpretation,” 61 Fed. Reg. 
13,061,13,066, which, of course, opens the door to arbitrary decision making by the 
defendants, something the Founding Fathers thought abhorrent. 

29. The process for granting permanent residency to alien wives alleging abuse has violated, 
continues to violate, and threatens to violate the constitutional rights of class members. 

30. The process casts a continuing and brooding presence of risk and fear that threatens an 
American man’s right to marry a foreign female when the high failure rate of marriages and 
the intense desire of aliens to gain admittance to the U.S. are considered. 


2 “Extreme cruelty” can include insulting an alien wife at home or in public. VAWA Manual for Immigration Relief 
for Abused Immigrants . Catholic Legal Immigration Network, pp. 1-6 (2002). 
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31. The preferential treatment provided allegedly abused alien wives in derogation of the rights 
of U.S. husbands occur throughout three procedures by which an alien wife may acquire 
pennanent residency: (1) self-petition, (2) cancellation of deportation proceeding, if such a 
proceeding is pending, and (3) adjustment of status. 

II. The alien wife’s path to permanent residency 

32. The path to permanent U.S. residency for an alien wife alleging domestic abuse by her 
citizen husband requires her to submit a “self-petition” for immediate relative classification 
pursuant to VAWA, codified in 8 U.S.C. § 1154(a)(l)(A)(iii). 

33. In situations where the USCIS has already started deportation proceedings (euphemistically 
called “removal”) against the alien wife, she will apply for cancellation of the deportation 
proceeding pursuant to VAWA, codified in 8 U.S.C. §1229b(b)(2). 

34. If the alien wife admitted to engaging in crimes of moral turpitude, such as tax evasion, or to 
previously working as a prostitute or procurer or in commercialized vice, the defendants will 
not deport her so long as she claims her conduct was connected to having been abused and 
deportation would cause her “extreme hardship.” Id. 

35. The defendants will also cancel deportation proceedings of an alien wife claiming abuse even 
though she committed marriage fraud or made misrepresentations to gain admission to the 
U.S. if her acts were connected to having been abused and she claims deportation would 
cause her “extreme hardship.” VAWA, codified in 8 U.S.C. §§ 1229b(b)(2) & 1182(i). 

36. “Extreme hardship” is an overbroad and vague standard that is left to the defendants to 
decide. It can include alleged psychological effects of the claimed abuse, or the alien wife’s 
asserted need for social services available in America but not reasonably accessible in her 
home country, or even the husband’s ability to travel to his wife’s home country. 

37. After cancellation of any deportation proceeding, the allegedly abused, alien wife will apply 
to change her status from a temporary resident to a pennanent resident pursuant to the 
VAWA, codified in 8 U.S.C. § 1255(a). 

38. Three years after receiving pennanent residency, an alien wife can apply for U.S. citizenship 
while the normal wait for others is five years. 

39. This three and at times two-steps to pennanent residency by alien wives is refened to in this 
complaint as the VAWA process or VAWA proceedings. 

III. Plaintiff Class 

40. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 
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41. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

42. The defendants are responsible under federal law for administering the various statutes 
claimed to be unconstitutional that allow alien wives who marry U.S. citizen husbands to 
obtain permanent residency by accusing their husbands of “battery,” “extreme cruelty,” or an 
“overall pattern of violence.” 

43. The putative class in this action consists of all U.S. citizen men who have taken or will take a 
foreign wife, successfully sponsor or will sponsor her for temporary residency, and the wife 
obtains or will obtain permanent residency status through the process of accusing her 
husband of “battery,” “extreme cruelty,” or an “overall pattern of violence.” 

44. The exact number of members of the class is not known, but it is estimated to be too large for 
joinder of all members to be impractical. 

45. The three federal procedures by which the class members’ constitutional rights are violated 
are: 

a. self-petitioning for immediate relative classification pursuant to VAWA, 8 U.S.C. 
§ 1154(a)(A)(iii); 

b. applying for cancellation of any pending deportation proceeding pursuant to 
VAWA, 8 U.S.C. §1229b(b)(2); and 

c. applying for adjustment of status to permanent residency pursuant to VAWA, 8 
U.S.C. § 1255(a). 

46. Any or all of the three steps may result in appeals to the USCIS Administrative Appeals 
Office, the EOIR Immigration Courts, or the EOIR Board of Immigration Appeals, but 
because of the secrecy surrounding proceedings concerning VAWA alien wives, class 
members cannot detennine with certainty whether appeals are taken. 

47. In the two or three steps to permanent residency, the alien wife submits USCIS form 1-360; 
her accompanying affidavit; personal testimony; her attorney’s cover letter; statements or 
affidavits or testimony by others, including feminist counselors; and additional information 
allegedly demonstrating the class member is guilty of “battery,” “extreme cruelty,” or 
“overall pattern of violence.” 

48. The defendants create documents and records based solely on the information provided by 
the VAWA alien wife, her lawyer, and her feminist advocates, which information is often not 
only false and misleading as to “battery,” “extreme cruelty,” or “overall pattern of violence,” 
but is often irrelevant, untrustworthy, unauthenticated, plagued by multiple hearsay, lacking 
in credibility, and including character trait evidence. 

49. Anonymous USCIS and EOIR officials often fail to ascertain the truth in making decisions 
that a class member is guilty of “battery,” “extreme cruelty,” or “overall pattern of violence” 
because the decisions are based solely on the infonnation provided by the alien wife, her 
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lawyer, and her feminist advocates, which is not only often false and misleading, but 
irrelevant, untrustworthy, unauthenticated, plagued with multiple hearsay, lacking in 
credibility, and including character trait evidence. 

50. The defendants’ ignoring of a class member’s Constitutional rights by applying the statutes 
calls into question the integrity of the truth seeking functions in determining whether alien 
wives are actually abused. 

51. In any proceedings by the defendants that finds a class member guilty of “battery,” “extreme 
cruelty,” or “overall pattern of violence,” the class member 

a. receives no notice of the proceeding, 

b. has no opportunity to argue on his own behalf, 

c. can not present evidence or witnesses, 

d. can not confront and cross examine witnesses or evidence against him, and 

e. receives no written decision with a statement of the reasons for that decision or 
the weight provided the information on which the defendants relied in reaching 
their decision. 

52. The anonymous decision makers in the USCIS and the EOIR who decide that a class member 
committed “battery,” “extreme cruelty,” or an “overall pattern of violence” on his alien wife 
are not neutral because they base their decisions on only one side of the story and are 
uninformed as to all the relevant facts which results in them making arbitrary and erroneous 
decisions. 


IV. Facts pertaining to the named plaintiffs. 


Roy Den Hollander 

53. Roy Den Hollander, counsel for the putative class and co-named plaintiff or co-class 
representative, individually and on behalf of all the others similarly situated, both past, 
present and future, challenges the constitutionality of the statutes and regulations listed in 
bold in this complaint and the application of those statutes and regulations to the members of 
the plaintiff class. 

54. Mr. Den Hollander is an attorney admitted to practice in New York State, the U.S. District 
Courts for the Southern and the Eastern Districts of N.Y., and the Second Circuit, a former 
litigation associate at Cravath, Swaine & Moore, and is able to conduct this litigation fairly 
and adequately to protect the interests of the putative class. 

55. The claims of Mr. Den Hollander arise out of the same unconstitutional procedures and 
course of conduct by the defendants and are based on the same legal theories as for the entire 
class. 

56. In 2000, Mr. Den Hollander finished working in Moscow, Russia as Acting Manager of Kroll 
Associates’ operations in the former Soviet Union. 
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57. In March 2000, Mr. Den Hollander married Alina (a.k.a. Angelina) Alexandrovna Shipilina 
(a.k.a. Chipilina) in Krasnodar, Russia, a city of over one million, located near the Black Sea 
and about 300 miles from Chechnya. Ms. Shipilina uses the name “Angelina Shipilina” in 
her various occupations. 

58. Ms. Shipilina received a temporary residency visa from the U.S. Embassy in Moscow in May 
2000 . 

59. Mr. Den Hollander brought Ms. Shipilina to New York City in July 2000 where they lived as 
husband and wife. 

60. Over the objections of Mr. Den Hollander, Ms. Shipilina began working as a lap dancer at 
the strip club Flash Dancers on Broadway in Times Square, New York City. 

61. In August 2000, Mr. Den Hollander became suspicious of Ms. Shipilina’s involvement in 
prostitution when she began secretly contacting Flash Dancers’ customers. 

62. At the time, Ms. Shipilina continued to secretly slip narcotics into Mr. Den Hollander’s 
meals in order to deter him from learning about her hidden Russian and Chechen mafia 
activities and connections . 

63. She had begun surreptitiously feeding Mr. Den Hollander narcotics months earlier so as to 
assure marriage to him and entry into America. The U.S. Federal Bureau of Investigation 
tested the type of narcotics believed used but refused to provide the results to him. 

64. In October 2000, Mr. Den Hollander learned that Ms. Shipilina worked as a prostitute and 
had used her marriage to him to gain access to the lucrative sex market in America where a 
few hours of time returns the average monthly income of a family in Russia. 

65. Mr. Den Hollander advised Ms. Shipilina to obtain counsel, since he was going to seek an 
annulment or a divorce. 

66. At the end of October 2000, Ms. Shipilina’s attorney advised Mr. Den Hollander to swear to 
a fraudulent affidavit for the USCIS (at that time the Immigration and Naturalization Service) 
that the marriage lasted longer than it did, Ms. Shipilina did not enter into the marriage to 
gain admission to the U.S., she was of good moral character, and he would sponsor her for 
permanent residency. Mr. Den Hollander refused. 

67. To pressure Mr. Den Hollander into signing a fraudulent affidavit and, on information and 
belief, to fabricate an alternative means to permanent residency using the VAWA abused 


Mr. Den Hollander learned some time later from Russian Military Intelligence and other sources the extent of Ms. 
Shipilina’s involvement in Russian and Chechen organized crime, which included her working as a mistress to the 
Chechen warlord Ruslan Labazanov. 
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wife route, Ms. Shipilina filed a complaint with the 114 th Police Precinct in Queens falsely 
stating Mr. Den Hollander had threaten her and tried to extort money from her. 

68. In December 2000, Ms. Shipilina offered Mr. Den Hollander a monetary reward for 
complying with her attorney’s request to provide a false affidavit to the USCIS in order to 
ease her obtaining permanent residency. Mr. Den Hollander refused. 

69. On January 31, 2001, Ms. Shipilina obtained a temporary order of protection based on false 
testimony in an ex parte court proceeding at the Queens Family Court, which required Mr. 
Den Hollander to retain counsel. The Order was dismissed for failure to prosecute in July 
2001 . 

70. The Order falsely accused Mr. Den Hollander of aggravated harassment in the second 
degree, harassment in the first degree, harassment in the second degree, menacing in the 
second degree, menacing in the third degree, assault in the second degree, assault in the third 
degree, attempted assault, disorderly conduct, reckless endangerment, stalking in the first 
degree, stalking in the second degree, stalking in the third degree, and stalking in the fourth 
degree. 

71. In February 2001, Mr. Den Hollander on advice of counsel filed for an annulment or, 
alternatively, a divorce to which Ms. Shipilina’s attorney responded with false accusations of 
Mr. Den Hollander beating his wife and extortion. 

72. A divorce settlement was finalized without trial in December 2000 following a telephone 
threat to Mr. Den Hollander by a man, apparently an organized crime associate of Ms. 
Shipilina. The U.S. Federal Bureau of Investigation knows the identification of the 
threatener, but it has refused to provide his identification to Mr. Den Hollander, citing 
privacy concerns of the threatener. 

73. Mr. Den Hollander provided evidence to the USCIS office at the U.S. Embassy in Moscow 
on some of Ms. Shipilina’s violations of the Immigration and Nationality Act (“INA”). 

74. USCIS at the Embassy requested additional information for a deportation proceeding which 
Mr. Den Hollander provided with the result of two more threatening telephone calls to him 
from the same individual that had threatened him into settling the annulment and divorce 
proceeding. 

75. The purpose of the threatening calls was to prevent Mr. Den Hollander from providing 
further infonnation to the USCIS for its deportation proceeding against Ms. Shipilina. 

76. Mr. Den Hollander provided the USCIS over a period of time the following: 

a. 130 pages of Ms. Shipilina’s handwritten diary; 

b. a private investigator’s report confirming that Ms. Shipilina worked at the 
Limasol, Cyprus brothels “Zygos” and “Tramps” in 1999, prior to admission to 
the U.S.; 
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c. a private investigator’s affidavit that when Ms. Shipilina worked as a stripper at 
the “Gentlemen’s Club” in Mexico City in 1999, the strippers engaged in 
prostitution, also prior to her admission to the U.S.; 

d. documents showing that Ms. Shipilina had been arrested at the Gentlemen’s Club 
in Mexico City, jailed and deported under anned guard back to Russia in 1999; 

e. summaries of interviews with Ms. Shipilina’s fonner Krasnodar procurer and her 
former Moscow procurer, both of whom confirmed she worked as a call girl prior 
to her admission to the U.S.; 

f. promotional clips from Ms. Shipilina’s masturbation video that her former 
Moscow procurer produced and marketed; 

g. full frontal and back nude photographs that Ms. Shipilina’s fonner Moscow 
procurer used to advertise her sexual services; 

h. two letters from Ms. Shipilina to her former Moscow procurer requesting work 
when she returned to Russia from Cyprus; 

i. summaries of interviews conducted by the named-plaintiff and his attorneys in 
Krasnodar and Moscow with various individuals who knew of Ms. Shipilina’s 
prostitution both before and after her admission to the U.S.; 

j. a partial list of Ms. Shipilina’s prostitution clients in Cyprus, Mexico, and Italy 
for 1999 and 2000; 

k. Ms. Shipilina’s work schedules at Flash Dancers; 

l. annulment and divorce proceeding documents that include Ms. Shipilina’s 
perjured net worth statement and an income tax filing by which she evaded U.S. 
and New York State and City income taxes and lied about her occupation; 

m. summaries or transcripts of the threatening telephone calls received by Mr. Den 
Hollander; 

n. Ms. Shipilina’s voter registration records on which she falsely swore to being a 
U.S. citizen; and 

o. referral letters and documents that the Commissioners of the New York City 
Board of Elections sent to the U.S. Attorney for the Eastern District of New York 
and the Queens District Attorney about Ms. Shipilina’s Federal and State felonies 
in falsely claming citizenship. 

77. Mr. Den Hollander also offered the USCIS three affidavits by residents of Krasnodar 
attesting to Ms. Shipilina’s prostitution prior to her receiving a U.S. visa. 

78. The USCIS deportation proceedings against Ms. Shipilina charged, on infonnation and 
belief: 

a. falsely claiming U.S. Citizenship in registering to vote, 

b. perjury in applying for a visa to live and work in America as a temporary resident, 

c. marriage fraud, 

d. prostitution, 

e. procuring, 

f. commercialized vice in the form of her masturbation video, 

g. income tax evasion, 

h. filing a fraudulent income tax return, 

i. prior arrest and imprisonment stemming from her deportation from Mexico, 
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j. perjury before the New York State Supreme Court over her occupation and net 
worth in the annulment and divorce case, 

k. coercion and intimidation in arranging for the threatening telephone calls to Mr. 
Den Hollander, and 

l. tampering with a witness and obstructing the deportation proceeding by arranging 
for threats against Mr. Den Hollander to stop providing the USCIS with 
information. 

79. While the information provided by Mr. Den Hollander to the USCIS was intended for the 
deportation proceeding, on information and belief, it should have been or should be used to 
counter Ms. Shipilina’s credibility and to call into question the veracity of the information 
provided by her or to be provided by her that Mr. Den Hollander allegedly “battered” and 
subjected her to “extreme cruelty” and engaged in an “overall pattern of violence.” 

80. Under 8 U.S.C. 1367(a)(1)(A), however, the defendants cannot use any of the evidence 
provided by Mr. Den Hollander in any VAWA proceedings brought by Ms. Shipilina 
because he is the one who handed it over. 

81. For example, because Mr. Den Hollander provided the present sense impression evidence of 
Ms. Shipilina’s diary, the defendants, on infonnation and belief, ignored or will ignore it in 
evaluating her credibility, but were Ms. Shipilina to provide such as an exhibit to her 
affidavit, it would be considered primary evidence, which, of course, she didn’t or won’t 
because it would assure her deportation. 

82. On infonnation and belief, were the Constitution not suspended for Mr. Den Hollander, the 
diary and other evidence he provided the USCIS would counter the believability of any of 
Ms. Shipilina’s allegations of “battery,” “extreme cruelty,” or “overall pattern of violence” 
by showing 

a. she registered to vote by swearing to be a U.S. citizen while still an alien; 

b. she committed maniage fraud in marrying Mr. Den Hollander so as to obtain 
entry into the U.S.; 

c. she worked for call girl operations in Moscow and Krasnodar, Russia; 

d. she work as a prostitute and stripper in brothels in Cyprus and Mexico City; 

e. she filed fraudulent income tax returns; and 

f. she lacked good moral character as shown by her arrest at a Mexican strip club 
and brothel and immediate deportation under guard from Mexico, her commercial 
masturbation video, her trying to procure females for a Mexico City strip club, her 
adultery, and her surreptitiously feeding Mr. Den Hollander narcotics. 

83. In March 2007, Mr. Den Hollander came across a N.Y. Post article on the Internet from 
October 2006 about Ms. Shipilina working at the Hawaiian Tropic Zone restaurant in Times 
Square. 

84. On infonnation and belief, for Ms. Shipilina to be legally working at the restaurant, she must 
have used or is using the VAWA process to acquire permanent residency. 
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Sean Moffett 


85. Sean Moffett, co-named plaintiff or co-class representative, individually and on behalf of all 
the others similarly situated, both past, present and future, challenges the constitutionality of 
the statutes and regulations listed in bold in this complaint and the application of those 
statutes and regulations to the members of the plaintiff class. 

86. The claims of Mr. Moffett arise out of the same unconstitutional procedures and course of 
conduct by the defendants and are based on the same legal theories as for the entire class. 

87. Mr. Moffett lives in St. Paul, Minnesota. He met his future alien wife in November 2004. 

She came to America from Guatemala on a tourist visa. 

88. He and his future wife dated until their marriage in March 2006, and Mr. Moffett bought a 
house out of his own money in which both he and his alien wife lived. 

89. In May 2007, Mr. Moffett’s wife called the police, falsely accused him of assault, had him 
arrested, and with the aid of the courts forced him out of the house he paid for. The arrest, no 
conviction, has had a negative effect on his occupation causing financial loss. 

90. Mr. Moffett spent three days in jail during which time his alien wife looted his bank account. 

91. Mr. Moffett’s wife falsely accused him of abuse and obtained a one-year order of protection 
on May 30, 2007. 

92. Mr. Moffett’s wife offered to modify the order of protection to allow him to return to his 
house if he wrote USCIS a letter stating he was abusive to her. He refused. 

93. A feminist advocacy and legal aide group called “Civil Society Helps” assisted the alien wife 
in alleging abuse in order to expedite her immigration application under the VAWA process. 

94. Mr. Moffett divorced his wife in April 2008 and child support was awarded to the wife for 
care of the their son. 

95. On information and belief, Mr. Moffett alleges that his ex-wife is currently pursuing 
pennanent residency through the VAWA process. 

Bruce Cardozo 


96. Bruce Cardozo co-named plaintiff or co-class representative, individually and on behalf of all 
the others similarly situated, both past, present and future, challenges the constitutionality of 
the statutes and regulations listed in bold in this complaint and the application of those 
statutes and regulations to the members of the plaintiff class. 

97. The claims of Mr. Cardozo arise out of the same unconstitutional procedures and course of 
conduct by the defendants and are based on the same legal theories as for the entire class. 
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98. Mr. Cardozo lives in California and first met his future alien wife on a trip to the Ukraine in 
1999. 

99. In 2001, his wife came to America on a fiancee visa sponsored by another man. 

100. There was no marriage to that man, so she left the U.S. for Mexico and then walked 
across the border back into the U.S. 

101. Living in Orange County, California, she contact Mr. Cardozo and the two began dating. 

102. The two married in July 2001. 

103. Financial problems caused Mr. Cardozo’s wife to periodically erupt in angry. Mr. 
Cardozo finally notified her that he was thinking of a divorce. She promptly struck him 
twice. 

104. Mr. Cardozo called the police, and they arrested him based on a false allegation of assault 
by his alien wife. The charges were later dropped as fraudulent. 

105. The alien wife received a temporary order of protection by falsely alleging that Mr. 
Cardozo beat her on a monthly basis. 

106. Mr. Cardozo filed for divorce. 

107. The alien wife received a permanent order of protection based on fraudulent evidence 
that lasted until the divorce proceedings ended four years later. 

108. Corporations check whether applicants have restraining orders filed against them, and if 
so, usually deny the applicant a job, which is what happened to Mr. Cardozo. He was unable 
to change jobs for four years because of the restraining order granted his alien wife. 

109. Mr. Cardozo’s alien wife also falsely accused him twice of violating the protection order, 
but the city prosecutor determined the accusations were bogus. 

110. The alien wife subsequently used VAWA to acquire permanent residency. 

111. Mr. Cardozo’s cost in legal fees alone is over $40,000. 

David Brannon 


112. David Brannon co-named plaintiff or co-class representative, individually and on behalf 
of all the others similarly situated, both past, present and future, challenges the 
constitutionality of the statutes and regulations listed in bold in this complaint and the 
application of those statutes and regulations to the members of the plaintiff class. 
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113. The claims of Mr. Brannon arise out of the same unconstitutional procedures and course 
of conduct by the defendants and are based on the same legal theories as for the entire class. 

114. Mr. Brannon lives in Walkersville, Maryland, and first started communicating by email 
with his future alien wife in January 2005. 

115. Mr. Brannon traveled to Rostov-on-Don in May 2005 to meet her in person and to 
Moscow in September 2005 also to be with her. 

116. Mr. Brannon sponsored her for a fiancee visa, and she arrived in the U.S. in November 
2005. 

117. The two married, and in August 2006 his alien wife received a temporary green card. 

118. From January to March 2007, the two saw a marriage counselor to work through some of 
the problems they were having—none of which were abusive. 

119. The marriage wasn’t working and Mr. Brannon offered his alien wife a divorce. 

120. The next day, April 19, 2007, he was served with an order of protection in which his alien 
wife falsely accused him of mental and physical abuse and threatening to kill her. He was 
ordered out of the house that he had bought with his own money prior to dating his alien 
wife. He was homeless for nine days at a cost of $500. 

121. The temporary order was dismissed for lack of evidence. 

122. Mr. Brannon’s alien wife currently receives free legal counsel from a female advocacy 
group. 

123. Divorce proceedings are pending. 

124. The financial costs to Mr. Brannon are currently at $22,000 and increasing. 

125. On information and belief, Mr. Brannon alleges his alien wife has or will shortly pursue 
pennanent residency through he VAWA process. 

V. USCIS Vermont Service Center is biased against U.S. citizen husbands. 

126. The Vermont Service Center for the USCIS has a small corps of officers that makes the 
Service’s decisions in the first step to pennanent residency: the VAWA self-petitions, which 
means these officers decide whether a citizen husband committed “battery,” “extreme 
cruelty,” or an “overall pattern of violence” against his alien wife. 

127. The VAWA Unit for the Vermont Service Center has been unduly influenced by a special 
interest group biased against men and made up of a coalition of feminist organizations often 


14 



funded by taxpayer dollars under VAWA or granted tax exemption by the Internal Revenue 
Service. 

128. On information and belief, some of the feminist organizations exerting undue influence 
on the VAWA Unit are A.I.S.T.A., Immigrant Legal Resource Center, Catholic Legal 
Immigration Network, National Immigration Project of the National Lawyers Guild, and the 
National Network on Behalf of Battered Immigrant Women. 

129. Through administrative advocacy, training of VAWA officers, and provision of 
informational materials by private feminist organizations, feminist influence has reached 
such an extent that the VAWA Unit now operates as a virtual extension of the feminist 
special interest group by making decisions that largely further the group’s anti-male agenda. 

130. As Gail Pendleton of the National Immigration Project for the National Lawyers Guild 
says “The Vermont VAWA supervisors are extremely sympathetic to those applying 
[predominantly alien wives] ... [and] are adept at teaching adjudicators the errors of their 
ways, and appreciate hearing about problems occurring in the field.” The VAWA 
supervisors also “communicate regularly with VAWA [feminist] advocates” and an 
immigration lawyer is “more likely to prevail swiftly with the VAWA supervisors at [the 
Vermont Service Center]....” Applications for Immigration Status under the Violence 
Against Women Act , by Gail Pendleton and Ann Block, pp. 14, 16 (2001). 

131. Ms. Pendleton also counsels immigration lawyers to contact the National Immigration 
Project “to discuss your legal arguments and a strategy for convincing Vermont you are 
right,” id, and to contact the National Immigration Project if lawyers for alien wives are 
experiencing any “problems” with a local district office, id at 17. 

132. The National Immigration Project also provides legal advice to immigration lawyers for 
alien wives in the form of sample briefs and motions and is working to make certain 
“problem” USCIS districts more amendable to ruling in favor of alien wives by expeditiously 
finding U.S. husbands guilty of “battery” and “extreme cruelty.” See Id at 16. 

133. Ms. Pendleton counsels that “practice pointers gleaned from working closely with both 
[USCIS] and numerous [feminist] advocates for battered immigrant [women] are essential 
sources of information on how to win VAWA cases.” Id at 27. 

134. For example, the National Immigration Project advises immigration lawyers to move to 
suppress any infonnation provided by an alien wife’s U.S. husband. Id at 16. 

135. Ms. Pendleton also asserts about the EOIR that it is more “VAWA friendly” after 
receiving special training. Id. at 21. 

136. The officials of the VAWA Unit at the Vermont Service Center have virtually unfettered 
authority to detennine the type and importance of information submitted for making 
decisions. 


15 



137. On information and belief, officials of the VAWA Unit exercise their authority so as to 
further the feminist agenda of deterring American men from marrying foreign females by 
finding citizen husbands guilty of “battery,” “extreme cruelty,” or “overall pattern of 
violence” on the mere say-so of their alien wives. 

138. The officials of the VAWA Unit also have the discretion to waive crimes of moral 
turpitude, prostitution, procuring, and commercial vice committed by an allegedly abused 
alien wife, 8 U.S.C. § 1182(h)(1)(C); and to waive fraud and material misrepresentations 
made by the alien wife to gain entry into America, 8 U.S.C. § 1182(i). 

139. On information and belief, the VAWA Unit officials exercise this authority to give 
preferential treatment to alien wives and rubber stamp allegations of abuse against class 
members. 

VI. VAWA, IIRIRA and INA provisions that infringe members’ Constitutional rights. 

Secrecy 


140. Federal laws 8 U.S.C. § 1367(a)(2) & (c) prohibit any employee of the Department of 
Justice, Department of Homeland Security, and Department of State from disclosing any 
information concerning proceedings involving a VAWA self-petitioning alien wife. 

141. The provisions are intended to conceal proceedings from the husband merely because he 
has been accused of “battery,” “extreme cruelty,” or “overall pattern of violence.” Secrecy is 
maintained with respect to other individuals unless they fall within certain exceptions, such 
as the alien wife, various feminist advocacy groups that provide benefits, and law 
enforcement. A Government violator may face disciplinary action and a fine up to $5,000. 

Procedural Due Process 

142. The statutory secrecy maintained by the defendants over the VAWA process deny class 
members of procedural due process to refute accusations of “battery,” “extreme cruelty,” or 
“overall pattern of violence,” and deny class members of at least having a chance to prevent 
administrative decisions that find them guilty of “battery,” “extreme cruelty,” or “overall 
pattern of violence.” 

143. The defendants’ secrecy infringes class members’ First Amendment rights to speak by 
denying them any opportunity to be heard on their own behalf in order to counter accusations 
and prevent findings of “battery,” “extreme cruelty,” or “overall pattern of violence.” 

144. Statutory secrecy results in the defendants preventing speech of class members before it 
occurs. 

145. The statutory secrecy enforced by the defendants infringes the class members’ First 
Amendment rights of access to deportation proceedings by making it impossible for them to 
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determine if, when or where any proceedings would be held in which they are accused of and 
adjudged responsible for “battery,” “extreme cruelty,” or “overall pattern of violence.” 

146. The statutory secrecy used by the defendants abridges class members’ rights to freedom 
of choice in marital decisions by presenting them with a Faustian choice of acceding to the 
criminal demands of an alien wife to sponsor her for permanent residency or a Star Chamber 
proceeding by which the defendants find a class member guilty of “battery,” “extreme 
cruelty,” or “overall pattern of violence.” 

147. The behind closed-doors proceedings permit the defendants to invade the privacy 
interests of class members in matters such as marriage, procreation, contraception, family 
relationships, and child rearing without providing class members the means for preventing 
any unfair or arbitrary invasion of their privacy. 

148. Secret proceedings allow alien wives, their lawyers and private feminist advocacy 
organizations to lie with impunity because there are no procedures by which class members 
can counter such falsehoods about their private lives, reputations, honor and integrity. 

149. The secrecy provisions prevent class members from protecting their privacy, personal 
reputations, honor and integrity because they cannot determine whether something injurious 
to them is actually taking place, what personal matters are being revealed, what findings and 
decisions are being made, what someone is saying about them, or who’s saying it. 

150. The medieval Inquisition at least allowed the accused to appear before his judges, 
although probably on the rack. But with the VAWA secrecy statutes, a U.S. husband never 
knows he’s being judged or for what. The defendants skip the rack and go right to finding 
him guilty. 

151. Federal laws 8 U.S.C. § 1367(b)(2)(4) & (5) allow information concerning “battery,” 
“extreme cruelty,” or “overall pattern of violence” to be disclosed to alien wives; law 
enforcement officials; and private feminist organizations and Federal, State, and local public 
agencies that provide benefits to alien wives if in the opinion of those organizations class 
members abused their alien wives, 8 U.S.C. § 1641(c)(1). 

152. Citizen husbands cannot prevent any privacy information or false statements about them 
from being disclosed to the above persons or prevent them from in turn making the 
information public. 

153. Any information concerning “battery,” “extreme cruelty,” or overall pattern of violence” 
that is available to these persons includes the findings of fact and decisions by the defendants 
as well as information submitted by the alien wives, their immigration attorneys, and feminist 
counselors. 

154. In the event that an alien wife or private feminist organization makes available to others 
information implicating a class member’s privacy interests, reputation, honor or integrity, the 
class member will most likely have no cause of action to redress the harm done. 
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155. Defamation does not lie for false statements in official proceedings of an administrative 
agency, false light fails unless the information is used for commercial purposes, and prima 
facie tort requires a primary purpose. 

156. An action for invasion of privacy may exist depending on the state in which the class 
member lives. 

157. The secret VAWA process also unfairly and arbitrarily denies class members the right to 
institute administrative or judicial procedures, such as under the Privacy Act, 5 U.S.C. 552a, 
to correct inaccurate government records because VAWA prevents access to the records by 
class members. 

Equal Protection - national origin 

158. On their face, the statutory provisions for secret proceedings do not apply to alien 
spouses but only apply to U.S. citizen spouses which is a violation of the equal protection 
rights under the Fifth Amendment accorded U.S. citizens. 

159. The secrecy proceedings of the defendants invidiously discriminate against class 
members’ national origin—America, because the secrecy of the proceedings applies only to 
U.S. citizens, but not to their alien wives who are of any nationality other than American. 

Equal Protection - sex 

160. The secrecy proceedings were intended and are overwhelmingly used by alien wives 
against citizen husbands thanks, in part, to federal funding of feminist advocacy groups; 
therefore, the statutes as applied and in effect invidiously discriminate on the basis of sex 
against U.S. husbands. 

161. The secrecy proceedings of the defendants violate class members’ equal protection rights 
because secrecy applies to them due to their sex; whereas, were they American females, the 
entire VAWA process would most likely not be used against them because federally funded 
feminist groups almost exclusively provide assistance to only alien wives; and if VAWA 
were evoked against an American wife, it would likely fail because of the favoritism given 
females by the VAWA Unit at the USCIS Vermont Center. 

Turning a blind eye 

162. Federal law 8 U.S.C. § 1367(a)(1)(A) prohibits any employee of the Department of 
Justice, Department of Homeland Security, and Department of State from making an adverse 
determination of inadmissibility or deportability of a VAWA self-petitioning alien wife 
based solely on evidence provided by the U.S. citizen husband. 
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163. Evidence provided by a U.S. citizen husband cannot be used against an alien wife unless 
the defendants acquire independent corroboration from a third party unrelated to the husband. 
Virtue Memorandum INS . 74 Interpreter Releases 795 (1997). 

Procedural Due Process 

164. The defendants violate class members’ procedural due process rights by failing to take 
into account any evidence class members might provide that call into question the credibility 
of alien wives on whom the agencies rely for finding class members responsible for 
“battery,” “extreme cruelty,” or “overall pattern of violence.” 

165. The defendants infringe class members’ freedom of speech by disregarding any 
statements by them that counter statements by an alien wife about a class members’ alleged 
abuse. 

166. The statutory requirement of ignoring any evidence submitted by class members adverse 
to alien wives abridges class members’ right to freedom of choice in marital decisions 
because it leaves them with only two options: (1) accede to the criminal demands of an alien 
wife and sponsor her for pennanent residency or (2) have any evidence as to a class 
member’s innocence of “battery,” “extreme cruelty,” or “overall pattern of violence” 
discarded no matter how relevant, trustworthy, and credible. 

167. Any evidence a class member might provide to protect his privacy, reputation, honor or 
integrity will be ignored if it refutes infonnation submitted by the alien wife no matter how 
relevant, trustworthy, or credible the class member’s evidence may be. 

168. The statute requiring the discarding of a class member’s evidence encourages and causes 
alien wives to manufacture a public record trail that they will use in subsequent VAWA 
proceedings because the defendants will not consider any contrary evidence from class 
members. 

Equal Protection - national origin 

169. Section 8 U.S.C. § 1367(a)(1) on its face violates equal protection as incorporated into 
the Fifth Amendment by giving an alien’s word credibility while discounting the 
believability of a U.S. citizen’s statement. The unconstitutional classification is one of 
national origin: alien v. American. 

170. The defendants violate class members’ equal protection rights by believing statements 
and evidence provided by their alien wives while ignoring any statements or evidence from 
class members because of their national origin—America. 
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Equal Protection - sex 


171. The discounting of evidence supplied by a U.S. citizen was intended and overwhelmingly 
occurs in cases involving alien wives; therefore, the statute as applied and in effect 
invidiously discriminates on the basis of sex against U.S. husbands. 

172. Under the statute’s evidentiary standard, the alien wife need only accuse her husband of 
“battery,” “extreme cruelty,” or “overall pattern of violence” and magically she doesn’t have 
to disprove any evidence the husband might submit to protect his privacy interests, 
reputation, honor or integrity because his evidence is ignored unless the defendants decide to 
make the effort to find independent corroboration from a third party unconnected with the 
husband. 

173. By contrast, the defendants will accept as primary proof of an alien wife’s good moral 
character her own affidavit drafted by her immigration lawyer. 8 C.F.R. 204.2(c)(2)(v). 

There are no safeguards to assure a foreigner doesn’t lie in order to win the valuable prizes of 
pennanent U.S. residency and citizenship. 

174. The defendants will also accept an alien wife’s affidavit as primary proof without any 
corroborating evidence that a marriage was terminated as a result of the husband’s “battery,” 
“extreme cruelty,” or “overall pattern of violence” as required by 8 U.S.C. § 

1154(a)(l)(A)(iii)(II)(aa)(CC)(ccc) or that any absences from the country resulted from 
“battery,” “extreme cruelty” or “overall pattern of violence” as required by 8 U.S.C. 
1229b(b)(2)(B). 

175. In determining whether an alien wife entered into marriage in good faith as required by 8 
U.S.C. § 1154(a)(l)(A)(iii)(II)(aa), the defendants require a preponderance of the evidence, 
but since the only evidence the defendants typically consider comes from the alien wife, any 
statement she makes or information she provides will amount to a preponderance of the 
evidence regardless of its truth or falsity. 

176. The defendants violate class members’ equal protection rights by believing statements 
and evidence provided by alien wives while ignoring any statements or evidence from class 
members because they are men. 

Relying on untrustworthy evidence 

177. Federal laws 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(l)(iv), and 61 Fed. Reg. 
13,066, allow the USCIS in granting self-petitions by alien wives to rely on irrelevant, 
untrustworthy, unauthenticated, multiple hearsay, uncontested, and character trait evidence 
and to give primary weight to the alien wife’s affidavit without any corroborating facts. 

178. Under the statute, the defendants reserve the power to arbitrarily decide the truth 
regardless of the relevance, competence, or credibility of the infonnation provided by the 
allegedly abused alien wife. 8 C.F.R. 204.2(c)(2). 
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Procedural Due Process 


179. The defendants in secret administrative proceedings violate class members’ procedural 
due process rights under the Fifth Amendment by deciding they are responsible for “battery,” 
“extreme cruelty,” or an “overall pattern of violence” based on incompetent evidence, such 
as: 

a. temporary orders of protection issued in ex parte proceedings, 

b. uninvestigated and unproven police complaints filed by an alien wife, 

c. affidavits by alien wives that class members have no opportunity to refute, 

d. cover letters and unauthenticated documents submitted by an alien wife’s lawyer 
who is often paid for by the Federal Government, and 

e. affidavits and statements from other individuals, including private feminist 
providers of benefits to allegedly abused wives, that are based on hearsay, 
unauthenticated documents, and character trait evidence. 

180. Private feminist organizations exploit the lack of procedural due process controls on 
information harmful to the U.S. husband by suggesting to alien wives that they use certain 
excuses acceptable to the defendants for not pursuing a temporary order of protection to final 
judgment, regardless of whether the excuse applies to her. 

181. The defendants violate class members’ procedural due process rights by accepting 
without corroboration one or all of the following excuses for an alien wife’s failure to obtain 
a final order of protection against a class member: 

a. the class member threatened her if she pursued a final order, 

b. the alien wife didn’t understand the law as explained to her in English, or 

c. the class member promised to change. 

182. Private feminist organizations also exploit the lack of procedural due process controls on 
information against the U.S. husband by giving the alien wife acceptable excuses, regardless 
of the truth, for her marriage being of a short duration, such as blaming its brevity on the U.S. 
husband’s “battery,” “extreme cruelty,” or “overall pattern of violence.” 

183. The defendants violate class members’ procedural due process rights by accepting 
without corroboration an alien wife’s assertions that her marriage to a class member was 
short because of his “battery,” “extreme cruelty,” or “overall pattern of violence.” 

184. The defendants infringe class members’ freedom of speech, limit their freedom of choice 
in marital affairs, encourage and cause the invasion of privacy interests, encourage and cause 
injury to reputation, honor or integrity by wrongly attributing to alien wives the saintly virtue 
of truth telling. 
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Equal Protection - national origin and sex 

185. The defendants’ primary reliance on evidence submitted by alien wives violates the equal 
protection of their U.S. husbands by invidiously discriminating against U.S. citizens based on 
their national origin—America. 

186. The defendants’ reliance on evidence submitted by alien spouses was intended by the 
statute and overwhelmingly occurs in cases involving alien wives; therefore, the statute as 
applied and in effect invidiously discriminates on the basis of sex against U.S. husbands. 

187. The defendants violate class members’ equal protection rights on two fronts: they find 
class members guilty of “battery,” “extreme cruelty,” or “overall pattern of violence” based 
on infonnation the defendants deem relevant, competent, and credible because (1) it is 
submitted by an alien and because (2) the alien is female. 

The standards for “battery,” “extreme cruelty,” and “overall pattern of violence” are void for 

vagueness and overbreath. 

188. “Self-petitioning” under 8 U.S.C. § 1154(a)(l)(A)(iii)(I)(bb) & (II)(aa)(CC)(ccc), 
cancellation of removal under 8 U.S.C. § 1229b(b)(2)(A)(i) & (C), waiver of inadmissibility 
under 8 U.S.C. § 1182(h)(1)(C) &(i), waiver of deportation under 8 U.S.C. § 
1227(a)(l)(H)(ii), non-disclosure of information under 8 U.S.C. § 1367(a)(2), prohibition on 
evidence from U.S. citizens under 8 U.S.C. § 1367(a)(1)(a), and definitions under 8 U.S.C. § 
1641(c)(1)(A), 8 C.F.R. § 204.2(c)(l)(vi) and 61 Fed. Reg. 13,061,13,065-066 all require ‘ 
that the U.S. citizen husband engage in “battering” or “extreme cruelty” or an “overall 
pattern of violence.” 

189. None of the statutes, nor the Code of Federal Regulations, nor the Federal Registry 
explicitly define the phrase “was battered by or was the subject of extreme cruelty” or 
provide guidelines for detennining what constitutes such actions outside of a few “egregious 
examples” and a warning that officials will know them when they see them, which allows the 
defendants and their underlings to determine “battery” and “extreme cruelty” on the basis of 
their personal preferences. 

190. Under the regulations, “was battered by or was the subject of extreme cruelty” includes, 
but is not limited to, acts of “violence” or threatened acts of “violence” that result in physical 
or mental injury. Psychological “abuse” is considered “violence” as are “[ojther abusive 
actions ... that may not initially appear violent but are a part of an overall pattern of 
violence.” 8 C.F.R. 204.2(c)(l)(vi). 

191. In VAWA proceedings, the term “violence” has no dictionary meaning but is a grab bag 
of any activity or speech with the only requirement that the defendants or their underlings say 
it is violence. 
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192. The Federal Register even admits the overbroad reach of the “flexible” concepts of 
“battery,” “extreme cruelty” and “overall pattern of violence” by stating, “[i]t is not possible 
to cite all perpetrations that could be acts of violence under certain circumstances... [so] the 
rule does not itemize abusive acts other than those few particularly egregious examples.” 61 

Fed. Reg. 13,061,13,066 (1996). 

193. The defendants will even use non-battery and non-cruelty acts and speech—also 
undefined—to “establish a pattern of abuse and violence and to bolster claims” that “battery” 
or “extreme cruelty” occurred. 61 Fed. Reg. 13,061,13,066. 

194. Under these indefinite and virtually boundless terms as used by the defendants, a citizen 
husband will be found to have “battered” or subjected to “extreme cruelty” or an “overall 
pattern of violence” his alien wife without any distinction among criminal wrongs or civil 
wrongs or conduct or speech that is not a wrong but is considered “offensive” based on the 
subjective sensitivities of members of the powerful special interest group that put those 
nebulous tenns into the law in the first place—the feminists. 

195. The defendants, on infonnation and belief, even include in “battered by or was the 
subject of extreme cruelty” a husband insulting his alien wife at home or in public, arguing 
loudly with her, or engaging in some other undefined “inappropriate” 4 verbal 
communication. 

196. The terms “battery,” and “extreme cruelty” were intentionally left imprecise and over 
inclusive for their in terrorem effect on class members. The purpose and impact is to 
domineer over virtually every aspect of a class members’ marital relationship with his alien 
wife by punishing him for acts that include Constitutionally protected speech he may use in 
times of quarrels and in times of making-up. It’s an example of using political power to 
control the purely personal when no criminal or civil wrongs have occurred but only a failure 
to sacrifice liberty by not conforming to the self-righteous dictates of the feminist 
establishment. 

197. Such standards effectively deter or chill a class members’ freedom of speech by creating 
the threat that he may fall prey to bureaucrats steeped in feminist dogma to remake man in 
the image they desire but not Mother Nature. 

198. Because the tenns “battery” and “extreme cruelty” as used in VAWA proceedings are so 
nebulous and expansive, they provide no clear guidance as to the nature of speech or conduct 
that may subject a class member to a Star Chamber proceeding that violates his procedural 
due process and equal protection rights in finding him responsible for “battery” or “extreme 
cruelty.” 

199. Even the common law definition of battery as offensive touching does not sufficiently 
narrow that term as used by the defendants because it could include anything from a class 


4 By using “inappropriate”, a very subjective term, VAWA apparently is meant to appropriate the freedom of speech 
of anyone who disagrees with the feminist lobby. 
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member kissing his alien wife when she doesn’t want to be kissed to felony assault. See 61 

Fed. Reg. 13,061,13,066. 


200. The regulation 8 C.F.R. § 204.2(c)(l)(vi) and the Federal Register’s 61 Fed. Reg. 

13,061,13,065-066 fail to define or give guidelines for determining an “overall pattern of 
violence,” whether physical or mental. 

201. The nebulous and expansive statutory and regulatory standards for detennining “battery,” 
“extreme cruelty,” or “overall pattern of violence” violate the First Amendment’s free speech 
clause and the due process clause of the Fifth Amendment by being vague and overbroad and 
violate the Equal Protection part of Due Process by (1) burdening the freedom of speech of 
U.S. Citizens with alien spouses, but not U.S. Citizens with non-alien spouses and (2) 
burdening as intended and as applied the freedom of speech of U.S. husbands with alien 
wives but not U.S. wives with alien husbands. 

202. The defendants harm class members by using the vague and overbroad standards of 
“battery,” “extreme cruelty,” and “overall pattern of violence” to find class members 
responsible for such, which violates their rights to free speech, procedural due process and 
equal protection. 

203. The defendants harm class members because the nebulous standards encourage and cause 
alien wives to manufacture a public trail of records prior to evoking VAWA that invade class 
members’ privacy interests and injure a member’s reputation, honor and integrity. 

204. The defendants’ failure to specifically define the conduct prohibited creates an 
unreasonable risk that deters American men from exercising their rights to marry foreign 
females. 

Bills of attainder in violation Article 1. $ 9, cl. 3 of the U.S. Constitution 


205. Congress passed the above challenged statutes knowing that they would overwhelmingly 
punish an unpopular group—American men who look overseas for wives. Only rarely do 
American females go abroad for husbands. 

206. The statutes, however, also punish all American men by effectively limiting their 
freedom of choice to wives in America because marriage to and divorce from an alien wife 
makes any citizen man vulnerable to false allegations of “battery,” “extreme cruelty,” and 
“overall pattern of violence” without any legal recourse to disprove those allegations. 

207. When Congress passed the challenged statutes, the wording and legislative history shows 
an intent to apply the statutes against U.S. citizen husbands by repeatedly claiming 
Congress’s purpose was to allow allegedly abused alien “women” a fast-track to pennanent 
residency and ultimately to citizenship. 

208. Congress’s purpose in passing the challenged statutes was not to prevent citizen husbands 
of alien wives from using the Immigration and Nationality Act (“INA”) to maintain power 
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and control over their alien wives because those husbands, unless employees of the USCIS or 
EOIR or “with hands across the White House,” do not pull the levers of executive power. 

209. The IN A is administered by the Executive Branch of the Federal Government not by 
individual citizens married to or divorced from alien wives. 

210. The objective of the challenged statutes is not to keep American men who are married to 
alien wives from subverting the administration of the INA, but to punish those men by 
violating their constitutional rights to freedom of speech, right to privacy, freedom of choice 
in marital relationships, right of access to deportation proceedings, procedural due process, 
and equal protection under the law in violation of the First and Fifth Amendments to the 
United States Constitution. 

211. Congress passed the statutes in order to placate the feminist lobby. 

212. The entire process of obtaining VAWA permanent residency as created by the feminist 
lobby is geared toward punishing the American man by violating his rights, invading his 
privacy, and creating an unacceptable risk for destroying his reputation, honor and integrity 
without the safeguards of constitutional procedures and merely on the say-so of an alien wife 
and the feminist organizations that counsel her to allege “battery,” “extreme cruelty,” and an 
“overall pattern of violence.” 

213. The amorphous nature of the tenninology “battery,” “extreme cruelty,” and “overall 
pattern of violence” fail to provide a reasonable criteria by which any American man could 
conform his conduct in order to escape the application of the statutes to him if he chose to 
exercise his right to bring a foreign wife home. 

214. The statutes’ ever-present threat of unconstitutional punishment acts as a deterrent to any 
American man marrying a foreign female, which has the effect of confining him to the pool 
of feminists and female allies of the feminists in America—an infringement of his freedom of 
choice in marital affairs. 

215. There are no other grounds for explaining the challenged statutes because an abused alien 
wife in America has recourse to the police, courts, and numerous legal aid groups to prevent 
abuse and avoid deportation without the need for a rubber stamp process to permanent 
residency that violates the constitutional rights of her citizen husband. 

216. The defendants collaborate with private feminist groups providing benefits to allegedly 
abused alien wives and the immigration lawyers representing those wives to execute these 
bills of attainder against U.S. citizen husbands. 

217. The challenged statutes level a permanent proscription against any opportunity for an 
American husband to defend his innocence and to prevent the most powerful nation in the 
history of the world from adjudging him guilty of “battery,” “extreme cruelty,” or an “overall 
pattern of violence.” 
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218. “Those who wrote the Constitution well knew the danger inherent in special legislative 
acts which take away the life, liberty, or property of particular ... persons, because the 
legislature thinks them guilty of conduct which deserves punishment.” United States v. 
Lovett . 328 U.S. 303, 317, 66 S. Ct. 1073, 90 L. Ed. 1252 (1946)(Mr. Justice Black who 
delivered the opinion of the Court). 

VII. Relief Sought 


219. The plaintiff class requests: 

a. this Court declare the above statutes and regulations highlighted in bold 
unconstitutional; 

b. injunctive relief to put a halt to the application of these statutes and regulations in 
VAWA proceedings that are currently under way but of which the plaintiff class 
is prohibited from finding out about; 

c. injunctive relief to prevent the future application of these statutes and regulations 
to future and current class members—there exists a real likelihood that current 
members will once again marry a foreign female and find themselves in a similar 
position; 

d. nominal damages as vindication for the violation of the class members’ rights by 
the past application of these statutes and regulations; 

e. each relevant member be granted access to defendants’ records equivalent to the 
access currently allowed to that member’s alien wife, her attorney, and any 
private feminist organizations or Federal, State, and local public agencies that 
provide benefits to alien wives; 

f. each relevant member be allowed to contest the findings and decisions that hold 
him responsible for “battery,” “extreme cruelty” or an “overall pattern of 
violence” against his alien wife, that in contesting those findings the procedures 
and evidentiary requirements will be the same as those that applied to the alien 
wife, that the member will be guaranteed a neutral decision maker at the 
appropriate district office of the USCIS or EOIR, which will not be a decision 
maker from the VAWA Unit at the Vermont Service Center, and that the member 
will have a right to appeal in the same fashion similar to that of his alien wife; 

g. the institution of procedures that allow a class member to prevent the disclosure 
of information relating to him on grounds the information is false or invades his 
privacy interests; 

h. injunctive relief to prevent the execution of affidavits of support against class 
members pending the contesting of the findings against them of “battery,” 
“extreme cruelty” or an “overall pattern of violence.” 
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i. this Court instruct the defendants to specifically define the conduct that they label 
“battery,” “extreme cruelty” or an “overall pattern of violence” so that the 
defendants will no longer be pennitted to arbitrarily apply those terms to class 
members. 

j. this Court require that the VAWA self-petitioning procedure be removed from the 
Vermont USCIS Service Center and de-centralized into the USCIS district offices 
were such decision making previously resided; 

k. this Court require that feminist advocacy and any other advocacy groups that 
participate in the VAWA process take affirmative action to expand their client 
base to include a nearly equal number of foreign men married to U.S. citizen 
females or have their federal funding stopped. 

VIII. Defendants 


220. This action is against Secretary Michael Chertoff, U.S. Department of Homeland 
Security, Director Emilio Gonzales, U.S. Citizenship and Immigration Services (fonnerly 
Immigration and Naturalization Service), U.S. Attorney General Michael B. Mukasey, 
Director Kevin Ohlson, Executive Office for Immigration Review U.S. Department of 
Justice. 


IX. Sovereign Immunity 


221. This action falls within an exception to sovereign immunity because it alleges as 

unconstitutional various statutory powers exercised by the defendants against class members; 
further, 5 U.S.C. § 702 provides exceptions to sovereign immunity for declaratory and 
injunctive relief. 


X. Subject Matter Jurisdiction 

222. This Court has subject matter jurisdiction over this action under 28 U.S.C. 1331 because 
this action raises federal questions in challenging a number of federal statutes and regulations 
as violating the U.S. Constitution. 

XI. Personal Jurisdiction 


223. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(i)(2). 


XII. Venue 

224. This Court has venue under 28 U.S.C. 1391(e)(3) because Mr. Den Hollander is a 
resident of New York, New York and no real property is involved. 
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XIII. Conclusion 


225. As the law created by feminist lobbying now stands, alien females prone to criminal 
pursuits can become pennanent residents and eventually U.S. citizens by simply saying their 
American husbands abused them, and it will not matter that these females are lying, 
committed crimes of moral turpitude, violated drug laws, worked as prostitutes and 
procurers, or used fraud and perjury to gain entry into the U.S. and to stay here. 

226. In practice and intent, the Violence Against Women Act and certain sections of the 
Illegal Immigration Reform and Immigrant Responsibility Act and Immigration and 
Nationality Act create a process by which the constitutional rights of American men who 
take foreign wives are violated in order to rectify the feminists’ inability to make American 
men love them. 


Dated: May 2, 2008 

New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Attorney and plaintiff 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Violence Against Women’s Act Press Releases 

(Chronological order) 

February 14, 2008 

Federal lawsuit charges parts of the Violence Against Women Act are unconstitutional. 

The unconstitutional sections of the Violence Against Women’s Act create a fraudulent 
track to pennanent U.S. residency and citizenship for alien wives or ex-wives of American 
husbands whenever the alien female alleges abuse. Once she mentions the magic words 
“battery,” “extreme cruelty,” or “overall pattern of violence,” the Government institutes secret , 
“Star Chamber” immigration proceedings to determine whether the citizen husband abused her. 

The Government almost always finds the man guilty and promptly grants the alien female 
pennanent U.S. residency. The American husband or ex-husband receives no notice of the 
proceedings, has no opportunity to defend his name, cannot prevent the invasion of his privacy, 
and the Government’s findings of abuse are based almost exclusively on what the alien female 
says. Not only is the husband presumed guilty, but he’s not even allowed to prove differently. 
The Government has taken the “he said” out of the proverbial “he said, she said.” 

The feminist lobby created the VAWA sections in order to deter American men from 
looking overseas for wives—Sen. Joe Biden got it passed. The feminists didn’t create VAWA 
out of bleeding hearts for alien wives but to intimidate American men into shopping at home for 
wives. If an American wife accuses her husband of abuse, he at least gets his day in court and 
the abuse should fit specific legal definitions. But under VAWA, a husband can be found guilty 
of “battery,” “extreme cruelty,” or an “overall pattern of violence” for anything from an 
“offensive” remark to felony assault. 

Even terrorists have more rights than American men accused of abuse by their alien 




December 4, 2008 


Men just don’t count in the Federal District Court of New York. 

In a December 3, 2008 decision, Federal Judge William Pauley III approved the U.S. 
Government’s use of secret proceedings to find U.S. citizen husbands of alien wives guilty of 
battery. The proceedings are kept secret from only the husband, not the alien wives, various 
government officials or various Feminist groups. 

In a slip-shod opinion that reflects Judge Pauley Ill’s effort to give men’s rights the bums 
rush out of his court, he ignored the law and invented facts because of the ever present 
bureaucratic zeal to curry favor with the Feminists. 

The case challenged the constitutionality of certain provisions of the Violence Against 
Women Act (“VAWA”) that allow alien females to fraudulently gain U.S. citizenship by falsely 
accusing their U.S. husbands of battery. Under VAWA, the husband has no notice nor 
opportunity to refute the charges against him, the so-called evidence used for finding him guilty 
comes from his ex-wife, her immigration lawyer and feminist counselors. If by chance, the 
American man somehow gets evidence to the Government that shows his alien wife is lying, the 
evidence ends up in the garbage. 

Judge Pauley III disdainfully brushed aside any concern for the rights of the husbands, 
which is common in the misandrist court of the Southern District of New York, to rule that such 
Nazi-like proceedings don’t injure the husband. Think a minute—would you want the U.S. 
Government, listening only to your ex-wife, her lawyer and various feminists, to decide whether 
you committed felonies and misdemeanors against her. You know they are going to find you 
guilty because you’re not there. The Government then promises that no harm will come to you 
because all its findings will be kept secret, except from your ex-wife, her lawyer, various 



feminists, and local, state and federal law enforcement agencies. Oh, and by the way, if any of 
the Government’s decisions about you committing crimes leaks to the general public, there is not 
a damn thing you can do—legally. There are no lawsuits or administrative proceedings you can 
bring to correct the false record or keep it from being published. To judges like William Pauley 
III, such are not injuries because they are injuries to males not females. 

But there’s something more important than Judge Pauley Ill’s spinning of the law to 
favor feminists—ask yourself, does this Government process seem fair to you. “The heart of the 
matter is that democracy implies respect for the elementary rights of men, however suspect or 
unworthy those men may be; a democratic government must therefore practice fairness; and 
fairness can rarely be obtained by secret, one-sided determination of facts decisive of rights.” 
Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 170 (Frankfurter J., 
concurring)(1951). 

Where’s Felix Fra nk furter when justice needs him? 

February 13, 2009 

Federal Court of Appeals trying to coerce lawyer into giving up on anti-feminist lawsuits. 

Staff Counsel for the U.S. Second Circuit Court of Appeals, Stanley Bass, is using his 
power as a gatekeeper to the Court to prevent the appeal of two anti-feminist cases. The two 
cases challenge the denial of equal protection and other constitutional rights to men. 

The Ladies’ Nights case challenged as unconstitutional charging guys more for admission 
than ladies in NYC nightclubs. The Violence Against Women Act (“VAWA”) case charged 
violations of due process and equal protection by secret Federal Government proceedings in 
which American men are found to have committed felonies and misdemeanors against their alien 
wives so the wives can become permanent residents and citizens. The proceedings are kept 




secret from only the husbands, not the alien wives, various government officials or various 
Feminist groups. 

Mr. Bass, acting on behalf of the Second Circuit Court of Appeals, (1) threatened that 
possible “sanctions” would be brought against attorney Roy Den Hollander if he pursued the 
appeals and “you [Den Hollander] may be subject to ... other disadvantageous action”; (2) tried 
to have a defendant in the Ladies’ Nights case pay Den Hollander monetary damages in return 
for dropping the case; (3) initially gave both appeals the same briefing schedule, which may end 
up as the final briefing schedule so as to assure Den Hollander, a sole-practitioner, doesn’t have 
enough time to adequately appeal both cases; and (4) engaged in the usual personal insults by 
saying Den Hollander was “remiss” in not suing in state court. Mr. Bass also called the cases 
“absurd” and “offensive”—I’ve heard that word before. 

In addition, Mr. Bass says as to the VAWA case that the plaintiffs should not be allowed 
to “inject [themselves] into a proceeding where neither the claimant [alien wives] nor the agency 
[Immigration] welcomes [them].” Of course the American husbands aren’t welcome, since then 
it would be much harder for the Federal Government to find them responsible for felonies and 
misdemeanors against their alien wives. 

The Second Circuit Court of Appeals, once the court of renown judges such as Learned 
Hand and Henry Friendly, has forgotten on this Valentine’s Day weekend: “The heart of the 
matter is that democracy implies respect for the elementary rights of men, however suspect or 
unworthy those men may be; a democratic government must therefore practice fairness; and 
fairness can rarely be obtained by secret, one-sided determination of facts decisive of rights.” 
Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 170 (Frankfurter!., 


concurring)(1951). 



Synopsis VAWA Complaint 


The Violence Against Women Act—which I refer to as the Female Fraud Act because it 
gives alien females free reign to commit fraud on their husbands and the U.S., or the Female 
Violence Act because it allows girls to do violence to the rights of guys—gives alien females 
who married American guys a fraudulent track to permanent residency and U.S. citizenship. All 
the alien girl has to do is claim her husband or ex-husband “battered” her or subjected her to 
“extreme cruelty” or an “overall pattern of violence.” 

The Government 1 then finds the American husband or ex-husband guilty of “battery,” 
“extreme cruelty,” or “overall pattern of abuse” in secret proceedings for which he has no notice 
and no opportunity to refute the charges against him. The so-called evidence used for finding 
him guilty will come from his wife or ex-wife’s statements, feminist counselors, and her 
immigration lawyer. If by chance, the American man somehow gets evidence to the Government 
that shows the alien girl is lying, the evidence ends up in the garbage. It doesn’t matter how 
reliable the evidence, even an affidavit from the President or next President, gets trashed solely 
because the American guy handed it over to the Government. 

The conduct for which an American guy can be found responsible for “battery,” “extreme 
cruelty,” or “overall pattern of violence” can range from insulting the alien girl to driving over 
her in a Mercedes Benz—it’s up to Government officials to decide what is and is not abuse. 

The feminist establishment was responsible for getting VAWA enacted into law. The 
feminists’ purpose was to intimidate American men into looking for wives at home—not 
overseas. It does that by creating the risk of the Government punishing a citizen man by 
violating his rights, invading his privacy, and ruining his reputation without any of the usual 
Constitutional recourses that protect against secret, arbitrary decisions by the Government. 

The VAWA provisions challenged in this federal case violate an American man’s: 

freedom of speech by preventing him from standing up and speaking on his own 
behalf and in his own defense; 

freedom of choice in marital affairs by telling him to either support his alien 
wife’s application for permanent residency or be found guilty of “battery,” “extreme 
cruelty,” or an “overall pattern of violence” in absentia ; 

procedural due process by failing to provide notice, an opportunity to be heard, 
and non-biased decision makers; 

equal protection as to national origin by discriminating against Americans on the 
face of the statutes and sex as the statutes are applied by biased Government officials and 
as intended by the feminist establishment. 

Take an example: 

The Acting Manager of Kroll Associates’s Russian operation marries a Russian girl and 
brings her to the U.S. He discovers she’s a Russian mafia prostitute, former mistress to a 
Chechen warlord, and that she secretly fed him drugs in order to wheedle him into marriage. He 


1 Government means the US Citizenship and Immigration Services and the Executive Office of Immigration 
Review. 


1 



tells the tramp to get lost, but she and her immigration lawyer refuse because they want him to 
commit perjury by sponsoring her for permanent residency. The guy refuses, so they apparently 
win or are winning her permanent residency by falsely claiming the guy “battered” her and 
subjected her to “extreme cruelty” or an “overall pattern of violence.” 

The American citizen man, however, can’t even find out exactly what the ex-wife and her 
lawyer did or are doing to win her permanent residency because the Government refuses to tell 
him. They and anyone else could have said anything about him, submitted any type of phony 
evidence for any type of crime, civil wrong or “offensive” behavior for which the Government 
found or will find him guilty of abuse. It’s all a secret to the American citizen, but not his ex- 
wife and her lawyer or others who have access to the Government’s findings and will use it for 
who knows what purpose. If any of it ever becomes known to the plaintiff or the general public, 
he will have no cause of action to recover for any hann done by its publication. 
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Violence Against Women Act Talk Shows, May to July 2010 


Biography 
Executive Summary 


Outline YAWA Critique 

Witch hunt 

Feminist wrote 
Biden passed 

Federal government into relationships 
Hundreds millions to Feminist groups 

Violates rights two groups Americans 
Americans with foreigners 

Secret fact findings of abuse 
Cannot submit evidence of innocence 
Cannot find out determinations, but third parties can 
Encourages false police arrests and fraudulent TROs 
Does not matter found innocent 
False accusations in FBI and private detective agencies 
Americans with Americans 
Power of the purse 

VAWA requires 

Predominant aggressor policies 
No drop prosecutions 
VAWA helps finance 
Domestic TROs 

Mandatory arrest on mere allegation 
VAWA frees up private money for lobbying and candidates 


Stop domestic abuse 
Define 

Only reach physical violence 
State responsibility 
Individual responsibility 

Government cannot protect from everything or wholesale violation rights 

Rights violated 

Free speech 
Due process 
Equal protection 
Choice in family matters 
Probable cause 
Bear arms 
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Privacy 


Why VAWA 

Eliminate marriage 
Believe one and only truth 
Restrict men to pool of American girls 
Easy money 

Females need protection 

Females have power, ever deal with crying or nagging girl. 

Live longer, control more wealth, make more per unit time. 

Tombstone basement 

Guy can protect self 

Problem courts believe female lies of self-defense 

Protect rights and victims 

Contact organizations 
Adversarial process 

Biograp hy 

Lawyer with experience in civil litigation, investigations, and general corporate matters. 
You meet the worst kind of people in this profession—other lawyers. 

J.D. from George Washington University with high honors, and yes judges are often 
arrogant, ignorant of the law, and ideologically corrupt. 

After law school worked in the Department of Treasury IRS division, an institutionally 
corrupt organization. 

Left to work as an associate for Cravath, Swaine & Moore. 

Received an MBA in finance from Columbia University Business School with honors, 
yes I understand the current financial collapse, but didn’t see it coming. 

Managed the private detective agency Kroll Associates in Russia where virtually anyone 
with money is a criminal—not unlike Wall Street. 

Before law school, wrote stories, field produced the 1980 elections, and did 
investigations for WABC-TV News and Metromedia TV News, now Fox News, in New York 
City. Surprisingly, most of the people I ran into in the media were honest back then. 

If you want more biographical information, go to www.roydenhollander.com and click on 
“Resume.” 
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Executive Summary 


The Violence Against Women’s Act (“VAWA”) takes the “he said” out of the “he said, she 
said.” 

VAWA eliminates one of the founding principles of this country—procedural due process or in 
plain English “fairness.” 

When the power of government is used against a person, there is a right to fair procedure: 

Notice of a proceeding, 

Opportunity to be heard, to present evidence and 
A neutral judge. 

VAWA violates the due process rights of two groups of Americans: (1) Americans who date 1 or 
marry foreigners, and (2) Americans who date or marry Americans, which pretty much includes 
everyone who’s not a child. 

Persons punished under VAWA are usually guys, but every so often an American lady has her 
rights trampled by it. 

(1) Americans who date or marry foreigners: 

When an American husband decides to divorce his alien wife within two years of the wedding 
ceremony, or an American man is dating an alien and decides to break up with her, she can 
acquire permanent residency and then citizenship by telling Homeland Security that the man 
abused her. 

To determine whether the American guy abused the alien, Homeland Security holds proceedings 
kept secret from the guy. 

In those proceedings, Homeland Security makes fact findings based solely on what the alien, her 
Feminist advocate, and immigration lawyer say and the evidence they alone provide. 

Homeland Security even accepts as “primary evidence” complaints the alien made to local police 
and temporary restraining orders (“TROs”) she obtained even though a local court has found the 
citizen innocent of the alien’s accusations of domestic violence. 

Homeland Security, however, ignores any local court findings and bases its decision solely on 
evidence from the alien, so naturally the citizen is found to have committed “battery,” “extreme 
cruelty,” or “a pattern of violence.” 


1 T Visa for alien victim of commercial sex trafficking, U Vise for alien victim of rape, torture, trafficking, incest, 
domestic violence, sexual assault, abusive sexual conduct, prostitution, sexual exploitation, hostage holding, female 
genital mutilation, hostage holding, involuntary servitude, kidnapping, false imprisonment, blackmail, extortion, 
witness tampering, obstruction of justice, perjury. 
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Under VAWA, Homeland Security has thrown the adversarial process out the window. It’s as 
though your favorite sports team is not told what stadium the championship game is in or the 
time for its scheduled defeat. 

One of the great Justices of the U.S. Supreme Court, Felix Frankfurter said, “Secrecy provides a 
cloak for the malevolent, the misinformed, the meddlesome, and the corrupt to play the role of 
informer undetected and uncorrected. Appearances in the dark are apt to look different in the 
light of day.” McGrath, 341 U.S. 123, 172, (Frankfurter J., concurring). 

The American man also has no legal way of finding out what Homeland Security decided he did 
to the alien or how those fact findings are being used by those that have access to them: 

1. The alien, her lawyer, and Feminist advocate, 

2. Federal agencies that provide benefits to her, 

3. State agencies that provide benefits to her, 

4. Local agencies that provide benefits to her, 

5. Private Feminist agencies that provide benefits to her, 

6. Federal law enforcement officials, 

7. State law enforcement officials, 

8. Local law enforcement officials, 

9. Interpol, and 

10. Nonprofit, nongovernmental Feminist groups that provide any type of service to 
immigrants. 

For example, Roy Den Hollander and David Brannon, another plaintiff in the federal lawsuit 
against VAWA, had TROs taken out against them by their alien wives. The TROs were 
dismissed, but years later when David and Roy separately tried to re-enter the USA, they were 
detained by Customs because of those dismissed TROs. 

In the future David and Roy will re-enter the country across the Rio Grande with all the other 
illegals. 

(2) Americans who date or marry Americans, power of the purse: 

VAWA provides hundreds of millions of dollars to state and local courts and law enforcement if 
they do what the law wants: 

Predominant aggressor polices in 19 states 
No drop prosecutions in 30 states. 

VAWA also provides money to state and local courts and law enforcement whose policies 
violate the Constitution and were enacted by Feminist lobbying efforts. 

Domestic temporary restraining orders (“TRO”) 

Mandatory arrest for alleged violation of TRO in 34 states. 

VAWA provides hundreds of millions of dollars to Feminist non-profit corporations that frees up 
private contributions to lobby for laws that discriminate against men and to support political 
candidates. 
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Solution 


Educate: SAVEservices.org 
Look to your own back yard and 

Demonstrate: Picket your Family court or the judge’s house 

Civil disobedience: I’m trying to get my rock throwing arm back into the shape it was in 
during the anti-war days. 

YAWA Case 


Clinton Judge rules the Violence Against Women Act doesn't injure American men. Judge 
William H. Pauley Ill's decision ignored the democratic and legal standard of fairness, applied 
the wrong legal test for injury on a dismissal motion, and invented a fact not before the Court. 
VAWA allows alien females to acquire citizenship by falsely accusing their American husbands, 
or ex-husbands, of mistreatment. The Federal Government uses proceedings kept secret from the 
U.S. citizen to find that he committed "battery," "extreme cruelty," or an "overall pattern of 
violence" even when no violence has occurred. 

U.S. Court of Appeals for the Second Circuit denied the appeal. VAWA keeps secret from U.S. 
citizens the proceedings that find a citizen husband abused his alien wife. Since VAWA secrecy 
prevented the plaintiffs from finding out what happened in the proceedings or how the behind 
closed-door fact-findings were used against them, the Second Circuit dismissed their complaint 
as "speculative." The powerful often use a Catch-22 as a last resort. 

U.S. Supreme Court denied the Petition for Certiorari. The case is over, and it's clear that to the 
courts men just don't count. 

VAWA Critique 

1. What is the Violence Against Women’s Act? 

It’s a witch hunt against men, only today the witches are doing the hunting—the 
Feminists. They wrote the Act in 1994, then Sen. Joe Biden passed it. 

The Act brings the strong ann of the federal government into personal relationships and 
provides hundreds of millions of dollars to man-hating Feminist organizations. 

It’s a massive federal government intervention into the personal relationships of 
Americans, whether in marriage or dating. 

It’s like having Uncle Sam and Fanatical Feminists 2 not only in your bedroom, but every 
room in your house, in your car, and wherever you go with your spouse or girl friend. 


2 They pursue their self-righteous, bigoted, and hypocritical belief system to irrational lengths. They’re like Nazis or 
Commies who want to control your thoughts, speech, and actions, even when those actions don’t violate legitimate 
laws. 
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The Violence Against Women’s Act allows the Federal Government to rule over personal 
relationships and funnel hundreds of millions of dollars to Feminist groups for indoctrinating 
government workers with Feminist ideology. 

The act was written by various Feminist or Cultural Communist groups, such as NOW, 
which I refer to as the National Organization of Witches, and the Feminist Majority. The chief 
sponsor was then Sen. Joe Biden. 

The Violence Against Women’s Act simply adopted some of the totalitarian ways of the 
Communist Party from the trash heap of history to not only control personal romantic 
relationships but to funnel hundreds of millions of dollars into the pockets of Fanatical 
Feminists. 

Think of it as a mini-bailout compared to what Wall Street got. Only this one started 
under Clinton, continues to eternity—if you let it, and bankrupts not just your pocketbook, but 
your heart. 

40 years ago, the Fanatical Feminists warned that the “personal is political.” Most people 
don’t realize that since 1994, they’ve been making good on that warning through the Violence 
Against Women’s Act. 

Understanding the Violence Against Women Act 

The Act should really be called “State Violence Against Men, or the Violence in Aid of 
Witches Act.” 

The way to understand VAWA is to keep in mind that it violates the rights of two groups 
of Americans: (1) Americans who date or marry foreigners, and (2) Americans who date or 
marry Americans, which pretty much includes everyone who’s not a child. Think of VAWA as 
an attempt by the Fanatical Feminists using the federal government to run the most personal part 
of your life. 

The persons punished under VAWA are usually guys, but every so often an American 
girl has her rights trampled by it. 

(1) Americans who date or marry foreigners, violates F/S, D/P, Privacy, E/P: 

Secrecy 

If the husband decides to divorce his alien wife within two years of marriage, or an 
American man is dating an alien and decides to break up, she can acquire pennanent residency 
and then citizenship by telling Homeland Security that the guy abused her. 

In the case of an American married to a foreigner, the alien wife will be placed in 
deportation proceedings unless she accuses the husband of abuse. VAWA allows the alien 
females to fraudulently gain U.S. citizenship by falsely accusing the American husband of abuse. 


3 T Visa for alien victim of commercial sex trafficking, U Vise for alien victim of rape, torture, trafficking, incest, 
domestic violence, sexual assault, abusive sexual conduct, prostitution, sexual exploitation, hostage holding, female 
genital mutilation, hostage holding, involuntary servitude, kidnapping, false imprisonment, blackmail, extortion, 
witness tampering, obstruction of justice, perjury. 
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And it doesn’t matter whether she’s a member of A1 Qaeda, a Chechen black widow, or Russian 
mafia prostitute. 

To determine whether an American guy abused the alien, Homeland Security holds secret 
hearings to make findings of fact. The problem is that the hearings are kept secret from the 
American; he doesn’t receive any notice of the proceedings; and if he learns about them, he can’t 
submit evidence on his behalf. The adversarial process is thrown out the window. It’s as though 
your favorite sports team is not told what stadium the champion game is in or the time for its 
scheduled defeat. 

Since the federal government only listens to the alien, her immigration lawyer, and 
Feminist advocate (the lawyer and advocate are paid for with U.S. tax dollars), the American is 
found to have committed abuse—battery, extreme cruelty, overall pattern of violence. 

One of the great Justices of the U.S. Supreme Court, Felix Frankfurter said, “Secrecy 
provides a cloak for the malevolent, the misinformed, the meddlesome, and the corrupt to play 
the role of informer undetected and uncorrected. Appearances in the dark are apt to look 
different in the light of day.” McGrath , 341 U.S. 123, 172, (Frankfurter J., concurring). 

The American, however, can’t even find out the specific wrongs Homeland Security 
decided he committed or how that information is being used by local, state, and federal agencies 
that provide aliens benefits, or law enforcement agencies (including Interpol) or private Fanatical 
Feminist organizations. All of those organizations have access to the fact-findings while the one 
against whom the facts were found—the American—does not. 

Overbroad and vague 

Battery includes anything from kissing your alien wife or husband when they don’t want 
to be kissed to felonious physical injury. See 61 Fed. Reg. 13,066. 

Extreme cruelty includes the verbal infliction of emotional distress without any physical 
manifestations, verbal and other acts against third parties, and behaviors, including speech, 
intended to control and exercise power over your alien wife or husband. Pendleton, Immigration 
and Nationality Law Handbook , p. 2, n. 5, p. 6, ed. 2001-02. 

Overall pattern of violence includes “name calling,” “criticizing, insulting, belittling,” 
“false accusations,” “blaming,” “ridiculing,” “lying,” “calling [wife] sexually degrading names,” 
“comments about women’s bodies,” “accusing [wife] of having a lover,” “reminding [wife] of 
her duties,” “threatening to leave [wife],” “calling [wife] to make sure she is okay,” etc. DOJ 
funded studies: 1999 National Victim Assistance Academy , chap. 8; Family Violence 
Prevention Fund, Breaking the Silence - Training Manual , pp 55-58 (2006). 

Fraudulent local police and court proceedings 

VAWA also encourages fraudulent temporary restraining orders and false police arrests 
because the documents generated by such are used as primary evidence by Homeland Security 
that the American committed crimes or civil wrongs against the alien. It does not matter that the 
state courts find the citizen husband innocent of the charges because Homeland Security will 
never leam about such, since the American is shut out of the proceedings. 

In state criminal proceedings, VAWA secrecy prevents the American from impeaching 
his wife or girlfriend’s criminal accusations by showing she has a motive to he in order to win 
pennanent residency through VAWA. That violates the 6 th Amendment right that a criminal 
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defendant be afforded a full and fair opportunity to cross-examine adverse witnesses in order to 
show bias or improper motive for their testimony. Youngblood v. W. Va. , 547 U.S. 867, 869 
(2006); Brady v. Maryland , 373 U.S. 83, 87 (1963). 

In state criminal proceedings against the American husband, the prosecution’s key 
witness is the alien female. Since she kn ows whether she is using the VAWA process, the 
prosecution is in possession of that impeachment information and should disclose it to the 
husband. 

Even terrorists have more rights. They get to have a trial in federal court or a military 
tribunal to determine whether they committed some prohibited act. They appear before those 
who detennine what they did. But there is no adversarial system for American men accused of 
abuse by an alien female, even if she’s illegal, a prostitute, deals in drugs, or evades taxes. 

(2) Americans who date or marry Americans, power of the purse: 

VAWA provides hundreds of millions of dollars to state and local courts and law 
enforcement if they do what the law wants, which is the same as doing what Fanatical Feminists 
want, since they wrote the law. 

VAWA also provides money to state and local courts and law enforcement whose 
policies violate the Constitution. 

VAWA provides hundreds of millions of dollars to Fanatical Feminist non-profit 
corporations that frees up private contributions to lobby for laws that discriminate against guys 
and to support political candidates. 

Money for doing what VAWA wants: 

(a) 19 states, including NY, have predominant aggressor policies, violate E/P, probable 

cause. 


Police show up at domestic dispute look around to see who is bigger, stronger, more 
capable of physical activity—most likely the guy. Then they look at who called 911, who’s 
more fearful or the better actor—most likely the girl. The arrest isn’t based on evidence 
indicating the guy did something wrong but that he’s a guy. 

The guy could be standing there bleeding from the head, and the girl holding a blood¬ 
dripping hammer, yet the police have to arrest the guy or lose money from VAWA. 

The arrest infonnation goes into the FBI identification data based that is available to all 
law enforcement agencies, officials of state and local govermnents for employment and licensing 
purposes, and to certain private contractors. 28 C.F.R. §§ 20.21(b)(2)-(3); 20.33(a); 50.12(a). 
Private detective agencies also obtain the publicly available information that can be accessed on 
the Internet. 

The guy then has to spend lots of money on legal fees, which often bankrupts him, to stay 
out of jail. Even when the state court finds the guy innocent, he’s not going to get the arrest 
information erased from all the databases that hold it. The alien’s lies will always be there to 
prevent him from obtaining one job or another and forever ruin his reputation, but the federal 
government doesn’t care because he’s a man, and men, the ones who created this country, no 
longer have any rights. 
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As the U.S. Supreme Court once held: An arrest may impair a person’s reputation, and 
“even to be acquitted may damage one’s good name if the community receives the verdict with a 
wi nk and chooses to remember [the] defendant as one who ought to be convicted.” Michelson v. 
United States . 335 U.S. 469. 482 (1948). 

(b) No drop prosecutions 

In 2/3rds of the states, once the man is arrested, the state has to prosecute him. 

Prosecutors no-longer have the discretion in domestic dispute cases to drop prosecution of the 
arrested person. 

Money for unconstitutional policies: 

(a) All states have domestic temporary restraining orders (TROs) thanks to the same 
Feminist who got VAWA passed also got states to pass domestic TRO laws for which VAWA 
provides funding for their enforcement. Violate F/S, D/P. 

A girlfriend or wife, alien or not, simply goes to court cries a few tears, tells a few lies, 
and presto the court, without notice to the husband or evidence, issues a temporary restraining 
order against him. The guy is kicked out of the house he bought without procedural due process. 

TROs, like arrest records go into an FBI database and the databases of hundreds of 
private detective agencies, which are available on the Internet. 

Historically , TROs were used to prevent an immediate harm before both parties could 
appear in court. 

For example, assume the Feminist next door is clearing trees from her property. Instead 
of cutting them down, she’s using dynamite to blow them up, and parts of the trees are raining 
down on your property. You politely ask her to stop, but she replies she will not be intimidated 
by a male chauvinist pig. You jump in your car and go to the court. The clerk sends you before 
a judge because you are asking for a TRO to put a stop to the immediate damage to your 
property until there can be a full hearing on the matter. 

The judge tells his clerk to try to reach the Feminist. (In domestic dispute cases the judge 
doesn’t bother.) The Feminist doesn’t answer her telephone because she’s doing psychotropic 
drugs with her girlfriend and sticking pins in voodoo dolls of every man she ever kn ew. 

The judge issues a TRO directing the Feminist to stop dynamiting and to show up in 
court, usually seven days later to resolve the dispute. (In domestic dispute cases, it’s often two 
months or more, and the husband is thrown into the street.) 

If the Feminist keeps dynamiting during the seven days, then the police, at their 
discretion, can arrest her, but usually a warning suffices. 

(b) 34 states, including NY, require arrests for an alleged TRO violation, violates D/P, 
probable cause. 

With a domestic dispute TRO, the wife or girl friend has a “boyfriend goes to jail 
whenever I want” card. She can call the police, make up a lie that the husband or boyfriend 
violated the TRO and the police must throw him in jail. 
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Or the guy can be stupid enough to send her flowers as a peace offering, and the police 
must again throw him in jail. He should have saved the flowers for his early grave. 

Now he has an arrest record, which goes into the FBI database (available to all law 
enforcement agencies, officials of state and local governments for employment and licensing) 
and private detective firms’ databases, and will cost him a lot of money to defend against. 

Money freed up for lobbying and political candidates: 

The nonprofit corporations set up by the Fanatical Feminists receive hundreds of millions 
of federal dollars to train and preach their man-hating dogma to police and court employees. It 
doesn’t matter whether state and local government workers buy into the Feminist doctrine just so 
long as they do what it requires. Otherwise, the courts and police lose funding from VAWA. 

These Feminist nonprofit corporations usually have two sides: one that allegedly does 
charitable and educational work for which government tax dollars largely pay for, and the other 
side that lobbies for legislation discriminating against men and for supporting certain political 
candidates. Since government money goes into supporting the educational side, it frees up 
private contributions for the political side. 

2. Don’t we want to stop domestic abuse? 

It depends on how you define “domestic abuse” or “domestic violence.” If you’re just 
talking about domestic disputes: squabbling, arguments, heart breaks, and tears concerning 
couples, you’re never going to stop that unless you create an Orwellian government like that in 
1984, which VAWA is a good step towards doing. 

What you want from government are laws and their enforcement that prevents the use of 
physical violence in domestic situations that causes injury. Under our Constitution that power 
has always existed in the states and with local police and local courts—not the federal 
government. 

If you’re being threatened or battered by a lover, then call the police—not the FBI or 
Homeland Security. It’s the police and local courts responsibility to protect citizens from 
physical violence used in relationships. And it’s the responsibility of the individual being 
hanned or threatened to call the police and testily in court. When the police show up at a scene 
of alleged physical violence or threats, they can’t read a person’s mind. The person in danger 
has to speak up—that’s their responsibility as a member of this society. 

We’re not dealing with children here. These are adults, and adults have responsibilities 
under this type of government. Government cannot protect everyone from their own stupidities 
and fears. The Communists tried that and look at the hann they caused; the lives and hopes and 
dreams they destroyed. 

The government can’t protect everybody from everything. If it tries, like the Commies 
tried, then you have the wholesale violation of rights. What if the lady is lying? 

The Act probably causes more violence because if you’re going to be blamed for 
something, you might as well do it. Had I known that the federal government would hold secret 
hearings to find that I committed battery, extreme cruelty, or a patter of violence, then I would 
have slapped her upside the head. 
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Example 

Let’s say I’m riding the bus and behind me are two young guys speaking in a Middle 
Eastern language. I become scared that they’ll blow up the bus, and I call the police. When the 
cops show up, let’s assume the law requires them to arrest the guys just because I became scared 
and they’re ancestor grew up in a different part of the world than mine. That’s the way VAWA 
works; only the person arrested on the mere say-so of another without any evidence is usually a 
guy because an accident of nature made him a guy. 

3. What kind of rights are being violated in the courts today? 

(Free Speech) right to think what you will and speak what you think; 

(Due Process) to defend yourself when accused of crimes or civil wrongs; to submit 
evidence in your defense; to have notice that the Government is holding proceedings concerning 
you; to know specifically what is prohibited, rather than having to guess about it; 

(Privacy Act) to have access to Government records concerning you, to challenge the 
accuracy of those records—when married an alien; 

(Equal Protection) not to be discriminated against by the government because of an 
accident of nature; 

(Family Matters) right to marry whom you want, assuming she wants to marry you; to 
divorce, and make other family related decisions without fear of government retribution; 

(Bear Arms) right to own a gun—issuance of permanent restraining order requires 
surrender of arms; 

(Probable Cause) right not to be arrested unless there is more evidence indicating you did 
something wrong than evidence saying you did not, cannot be arrested based on classifying you 
as a member of a particular group, such as predominate aggressor laws. 

4. Why is this happening? 

Looks like the Fanatical Feminists want to do away with marriage just as the 
Communists, Nazis, and Oceania in the novel 1984 wanted to do. 

Just like the Nazis and Commies and every other group of tin-pot dictators and followers 
in history, they want to force their ideology on everyone else. They believe they’ve discovered 
the “truth”; otherwise, why call themselves “politically correct.” That’s as nuts as “religiously 
correct.” 

They also want easy money. 

With taxpayer dollars, their media and political clout, the Feminists are pretty much getting 
what they want—a tyranny over men. Madison defined a tyranny as when one group controls the 
three branches of government. They want a tyranny over men, so they’ll be treated like 
princesses—do what I want, when I want, read my mind before I have to tell you what I want, and 
be quick about it. 

The only difference between the Feminists and princesses is that princesses believe in 
looking good. 

5. How can men be the ones who are suffering? 

(a) American men dating or married to alien females. 
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In the case where an American man dates or marries an alien female, the Federal 
Government in deciding whether the man did something wrong or committed a crime does so 
without the using the adversarial process. It’s all kept secret from the American husband. 

The reason for this part of VAWA is to create an in terrorem effect to keep guys from 
looking overseas for mates. After all, from 1900 to 1950 the male/female ratio in the U.S. was 
above 100%, but since 1950, it’s been in the 90% category. 

(b) American men dating or married to American females. 

Because the funding that is provided to local courts and police is dependent on Fanatical 
Feminist tenets, they dare not value a man’s word to the same extent as they value a female’s. 
They refuse to believe what the man says; thereby, assuring further funding under VAWA. 

VAWA also requires Fanatical Feminist organizations to train local courts and law 
enforcement into doing what the law or the Feminists want. They warn that if you do your job 
their way, then you won’t have any problems. But if you do your job consistent with the 
Constitution, then you’ll have problems. The training is also accompanied by indoctrination that 
men are dangerous and need to be contained and punished because they are men. 

6. Aren’t females the ones who need protection from men? 

Don’t sell girls short. They’ve been doing better than holding their own since the hunting 
and gathering days. 

Females are masters at using the intentional infliction of emotional distress to get what 
they want. Ever try dealing with a crying or nagging girl friend? 

Females live 5-7 years longer than men, control a greater percentage of the nation’s 
wealth, the nation spends more money on them for health care, and they serve less time for the 
same crimes. 

In the 25 most dangerous occupations in America, men make up 90% of the workers. It’s 
called the “Tombstone Basement.” Over all occupations, guys suffer 95% of the job related 
deaths. 95% of the low risk jobs are filled with females. 

Look at the past casualties of war, health, industrial accidents, the Titanic: 74% of the 
females survived, 20% of the men. 

Sir William Blackstone said in the 1700s “Women are the favorites of the law.” 

In 1865, Mary Harris went on trial for murdering her former fiancee: When Mary’s 
fiancee broke off the engagement and married another female; Mary followed him to D.C. and 
shot him dead in the corridor of the Treasury Building. After a 12-day trial in which she pleaded 
“not guilty by reason of paroxysmal insanity” caused by the menstrual cycle, Mary was 
acquitted. The New York Times editorialized, “the verdict only furnishes a new illustration of 
what must be regarded as a settled principle in American Law—that any women who considers 
herself aggrieved in any way by a member of the opposite sex, may kill him with impunity....” 

7. I’ve seen reports of females initiating as much domestic violence as males, but let’s be real, 
guys can protect themselves from a female, right? 
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Assuming she’s not driving a Mercedes Benz or feeding you poison, you’re right. Even 
if she’s wheedling a gun, so long as it’s not a shotgun, I wouldn’t be too worried. 

The problem isn’t their use of physical violence, you’ll never stop that, but that when a 
female uses a weapon to cause physical injury, the courts believe the female’s he about self- 
defense. Even if the guy is still alive, the courts will believe her. Judges have essentially taken 
the “he said” out of the “he said, she said.” Once again, tha nk s to the Fanatical Feminists and 
VAWA. 

The Courts are predominantly biased against guys. For example, when the judge asked 
the prostitute at what point she realized she had been raped, the prostitute answered, “When the 
check bounced.” “Guilty,” the judge declared. 

8. How can we correct these civil liberty infringements and still protect the victims of domestic 
violence? 

The way to not only protect the victims of domestic violence but those falsely accused of 
such is by simply using what the common law has used for hundreds of years to get at the truth: 
the adversarial system where both sides present their evidence to an impartial judge—not one 
steeped in Fanatical Feminism. It’s called due process or fairness and is one of the key reasons 
why so many men have died in so many wars, since 1776. 

As former Supreme Court Justice Jackson said, “The framers of the Constitution did not 
trust any government to separate the true from the false for us.” That’s up to the adversarial 
process. Thomas v. Collins , 323 U.S. 516, 545 (1945)(Jackson, J. concurring). 

Educate yourself, lobby Congress, and demonstrate. Or as Frederick Douglas said, 
“agitate, agitate, agitate.” Fook in your own backyard. You probably know someone who has a 
Family court judge trample his rights. Picket the court or the judge’s house with his or her name 
written on your placards. 

There are a few organizations that provide information on the abuse of VAWA and how 
to change it. All are on the Internet, just search their names: 

SAVEServices.org—education, 

Voice of American Immigration Fraud Victims—lobbying, 

National Coalition of Free Men—personal battle. 

If anyone is interested in the trilogy of anti-feminist cases I brought in federal court they 
can go to my website: www.roydenhollander.com, all one word. 

After my experiences in federal court, I prefer Fincoln’s advice: “The people of the U.S. 
are the rightful masters of both Congress and the Courts, not to overthrow the Constitution, but 
to over throw the persons who pervert the Constitution.” 

Whenever government becomes abusive to life, liberty and the pursuit of happiness, then 
it is the obligation of the people to remove it. 

9. How successful have you been in attempting to defend men’s rights? 
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I’m 0 for 3 in class actions fighting for men’s rights, I feel like I’m back in Little League 
baseball. 

10. Why is that? 

Can’t beat the devil in the devil’s own court, but you can show she’s the devil. 

It’s a modern day witch-hunt—only today the witches are doing the hunting. 

I learned in my anti-war days that you can’t use establishment institutions to prevent 
establishment abuses, but you can use them to heighten the contradictions. Today the 
Establishment is a Feminarchy: the unitary belief system held by a sufficient number of 
influential persons in this society such that the ideology of Fanatical Feminism dominates over 
other beliefs in the political, govermnental, academic, media, and social spheres. 

Many of today’s judges are afraid that criticism from the Feminist establishment will 
harm their careers or they’ll lose their membership in the Effete Eastern Intellectual Elite. 

And many judges actually believe that people who dissent from the popular opinions of 
Feminism and political correctness do not have rights. It’s the old plantation mentality. If 
you’re not part of the majority—you don’t deserve rights. 

11. Are you angry? 

I boil through my days and some of my nights. The answer is yes, but at least I’m in 
touch with my feelings. 

The federal government has 700 pages about me that contain findings of fact Homeland 
Security made about me committing certain evil deeds. I don’t know what they are and can’t 
find out. Would that make you angry? 
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Violence Against Women's Act Media Coverage 

(Reverse chronological order of known coverage) 

July 3, 2010 

Eaele Forum Radio. Part 1. Part 2: St. Louis. 

June 15,2010 

KGAB-AM: The Morning Zone, Dave Chaffin, Cheyenne, WO 

June 8, 2010 

KFKA-AM: Christopher Sanders Show. Greelev. Colorado 

May 26, 2010 

KSPA-AM: Chuck Wilder Show. Orange Countv. California at 1 :58 min. 

May 24, 2010 

WOCA-AM: Larry Whitler Show, Gainesville, Florida 

May 24, 2010 

KHNC-AM: Reill Truth. Howard Reill. Las Vegas at 49:00 min. 

May 20, 2010 

KUHL/KSMA: Andy Caldwell Show, Lompoc, California 

May 18,2010 

WLEA-AM: Kevin Doran Show. Homell. N.Y. 

May 17, 2010 

WCRA-AM: William Bence Show. Effingham. Illinois 

May 16, 2010 

WBT-AM: Don Russell Show. Charlotte. N.C. 

May 14, 2010 

KFOR-AM: News. Lincoln. Nebraska at 22:25 min. 

Feb. 13,2009 

YouTube Robert Reealado Show. Part 1. Part 2. Part 3. Part 4. Part 5 

April 3, 2008 

wsRadio.com: The Marc Rudov Show. Part 1. Part 2 


file:///C/Users/l/Desktop/roy/roydenhollander.com/main/vawamediacvrg.htm[9/20/2019 11:04:53 PM] 

























Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 


Page 1 of 31 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
.-x 

ROY DEN HOLLANDER, SEAN MOFFETT, 
BRUCE CARDOZO, DAVID BRANNON, : 


Plaintiffs, 


- against - 


08 Civ. 1521 (WHP) 
ECF Case 


Secretary MICHAEL CHERTOFF, U.S. : 

Department of Homeland Security; Director : 

EMILIO GONZALEZ, U.S. Citizenship and : 

Immigration Services (formerly Immigration and : 
Naturalization Service); U.S. Attorney General : 

MICHAEL MUKASEY; Director KEVIN : 

OHLSON, Executive Office of Immigration : 

Review, U.S. Department of Justice, : 

Defendants. : 

- x 


AMENDED MEMORANDUM OF LAW IN SUPPORT OF THE 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


MICHAEL J. GARCIA 
United States Attorney for the 
Southern District of New York 
Attorney for Defendants 
86 Chambers Street, 3d Floor 
New York, NY 10007 
Tel.: (212) 637-2769 
Fax:(212) 637-2786 
Email: Natalia.Oeltjen@usdoj.gov 


NATASHA OELTJEN 
Assistant United States Attorney 
- Of Counsel - 






Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 2 of 31 


TABLE OF CONTENTS 

PRELIMINARY STATEMENT.1 

BACKGROUND.2 

A. The VAWA Statutory Scheme.2 

1. VAWA Applications.2 

2. VAWA Confidentiality Provisions.5 

B. Plaintiffs’ Factual Allegations.6 

1. Roy Den Hollander.6 

2. Sean Moffett.8 

3. Bruce Cardozo.8 

4. David Brannon.9 

C. Constitutional Violations Asserted.9 

1. Due Process.10 

2. First Amendment Protections.11 

3. Equal Protection.11 

D. Relief Sought.12 

ARGUMENT.13 

POINT I. THE COMPLAINT SHOULD BE 

DISMISSED FOR LACK OF SUBJECT MATTER JURISDICTION.13 

A. Standards Governing Motions to Dismiss Under Rule 12(b)(1).13 

B. The Complaint Should Be Dismissed for Lack of Subject Matter 

Jurisdiction Because None of the Named Plaintiffs Can Establish Standing.14 

1. The Doctrine of Standing and Injury.14 

2. Plaintiffs Have Not Demonstrated Any Injury-in-Fact.16 


l 























Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 3 of 31 


3. Any Alleged Injury Is Not Traceable to Any Conduct by 

Defendants .19 

POINT II. THE COMPLAINT SHOULD BE 

DISMISSED FOR FAILURE TO STATE A CLAIM.20 

A. Standards Governing Motions to Dismiss Under Rule 12(b)(6).20 

B. Plaintiffs Fail to State Any Viable Claim for Relief.22 

CONCLUSION.24 


ii 







Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 4 of 31 


TABLE OF AUTHORITIES 

Cases : Page 

Able v. United States . 155 F.3d 628 (2d Cir. 1998).23 

Baker v. Carr , 369 U.S. 186 (1962).16 

Bell Atlantic Corn. v. Twombly ,_U.S._, 127 S. Ct. 1955 (2007).21, 23 

Bell v. Hood , 327 U.S. 678 (1946).14 

Board of Regents v. Roth , 408 U.S. 564 (1972).22 

Bolling v. Sharpe . 347 U.S. 497 (1954).12 

City of Los Angeles v. Lyons , 461 U.S. 95 (1983).15, 16, 19 

Deshawn E. v. Safir , 156 F.3d 340 (2d Cir. 1998).16 

Doe v. Blum , 729 F.2d 186 (2d Cir. 1984).19 

Flast v. Cohen , 392 U.S. 83 (1968).14 

Frazier v. Coughlin , 850 F.2d 129 (2d Cir. 1988).21, 22 

Gladstone Realtors v. Village of Bellwood , 441 U.S. 91 (1979).15 

Golden v. Zwickler , 394 U.S. 103 (1969).16 

Goldfine v. Sichenzia , 118 F. Supp. 2d 392 (S.D.N.Y. 2000).22 

Hernandez v. Ashcroft , 345 F.3d 824 (9th Cir. 2003).4 

Hollander v. Flash Dancers Topless Club , 340 F. Supp. 2d 453 (S.D.N.Y. 2004), 

affd . 2006 WL 267148 (2d Cir. Feb. 3, 2006).7 

Iqbal v. Hasty , 490 F.3d 143 (2d Cir. 2007).21 

Jankowski-Burczyk v. INS , 291 F.3d 172 (2d Cir. 2002).23 

L'Europeenne de Banque v. La Republica de Venezuela , 

700 F. Supp. 114 (S.D.N.Y. 1988).22 

iii 











































Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 5 of 31 


Laird v. Tatum , 408 U.S. 1 (1972).18 

Levin v. Harlcston . 966 F.2d 85 (2d Cir. 1992).16 

Levine v. Morgenthau . No. 95-cv-8529 (PKL), 1996 WL 396119 

(S.D.N.Y. July 16, 1996).22 

Luckett v. Bure , 290 F.3d 493 (2d Cir. 2002).15 

Lujan v. Defenders of Wildlife , 504 U.S. 555 (1992).15, 16, 17 

Makarova v. United States , 201 F.3d 110 (2d Cir. 2000).14 

Malik v. Meissner , 82 F.3d 560 (2d Cir. 1996).14 

Mansfield. C. & L.M.R. Co. v. Swan . Ill U.S. 379 (1884).14 

Md. Casualty Co. v. Pacific Coal & Oil Co. . 312 U.S. 270 (1941).16 

National Council of La Raza v. Gonzales , 468 F. Supp. 2d 429 (E.D.N.Y. 2007).18 

New Alliance Party v. FBI , 858 F. Supp. 425 (S.D.N.Y. 1994).19, 20 

O'Shea v. Littleton , 414 U.S. 488 (1974).19 

Paul v. Davis , 424 U.S. 693 (1976).22 

Port Dock & Stone Corn, v. Oldcastle Northeast, Inc. , 507 F.3d 117 (2d Cir. 2007).21 

Rattner v. Netburn , 930 F.2d 204 (2d Cir. 1991).22 

Rizzo v. Goode , 423 U.S. 362 (1976).16, 17 

Saleh v. Gonzales , 495 F.3d 17 (2d Cir. 2007).4 

Shain v. Ellison , 356F.3d211 (2d Cir. 2004).15, 16 

Simmonds v. INS . 326 F.3d 351 (2d Cir. 2003).18 

Steel Co. v. Citizens for a Better Env’t , 523 U.S. 83 (1998).14 

United States v. Richardson , 418 U.S. 166 (1974).14 

United States v. SCRAP , 412 U.S. 669 (1973).15 


IV 














































Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 6 of 31 


Valley Forge Christian College v. Americans United for Separation of Church and State , 

454 U.S. 464(1982).14, 17 

Valmonte v. Bane , 18 F.3d 992 (2d Cir. 1994).19, 22 

Walker v. City of New York , 974 F.2d 293 (2d Cir. 1992).21 

Warth v. Seldin , 422 U.S. 490 (1975).14, 15, 19 

Whitmore v. Arkansas , 495 U.S. 149 (1990).15, 20 

Federal Statutes : 

8U.S.C. § 1154(a)(1).3, 10 

8 U.S.C. §§ 1154(a)(l)(J).4, 5, 10, 12 

8U.S.C. § 1229b.4 

8 U.S.C. § 1229b(b)(l).4 

8 U.S.C. § 1229b(b)(2).4, 10 

8 U.S.C. § 1229b(b)(2)(D).4, 5, 10, 12 

8 U.S.C. § 1254(a).4 

8 U.S.C. § 1361.5 

8 U.S.C. § 1367.5, 8, 12 

8 U.S.C. § 1367(a)(1).6, 12 

8 U.S.C. § 1367(a)(1)(A).10 

8 U.S.C. § 1367(a)(2).6, 11, 17 

8 U.S.C. § 1367(b).18 

8 U.S.C. § 1367(b)(2).6, 18 

8 U.S.C. § 1367(b)(4).6, 18 

8 U.S.C. § 1367(b)(5).6, 18 


v 





























Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 7 of 31 


8U.S.C. § 1367(b)(7).6, 18 

Illegal Immigration Reform and Immigrant Responsibility Act ("IIRIRA"), 

Pub. L. No. 104-208, § 304(a)(3), 110 Stat. at 3009-596-606 (1996).4 

Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386, 

Div. B, Title V § 1513(d) (2000).5 

Violence Against Women and Department of Justice Reauthorization Act of 2005, 

Pub. L. No. 109-162, Title VIII, Subtitle B § 817 (2006).5 

Violent Crime Control and Law Enforcement Act, Pub. L. No. 103-322, 

108 Stat. 1796 (1994).3 

Federal Regulations : 

8C.F.R. § 204.2(c)(l)(i).3 

8C.F.R. § 204.2(c)(l)(vi).11 

8 C.F.R. § 204.2(c)(3)(i).3 

8C.F.R. § 204.2(c)(3)(h).3 

8 C.F.R. § 240.70(c).4 

Congressional and Administrative Materials : 

151 Cong. Rec. E2605, E2607.5 

H.R. Rep. No. 103-395 (1993).3 

61 Fed. Reg. 13061 (Mar. 26, 1996).3 

Miscellaneous : 

Erwin Chemerinsky, Federal Jurisdiction § 2.3.2 (1989).15 

Martha Davis & Janet Calvo, INS Interim Rule Diminishes Protection for Abused 

Spouses and Children, 68 Interpreter Releases 665, 668-69 (1991).5 


vr 





















Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 8 of 31 


Preliminary Statement 

Defendants Michael Chertoff, Secretary of the United States Department of Homeland 
Security (“DHS”), Emilio Gonzales, director of the United States Citizenship and Immigration 
Services (“USCIS”), Michael Mukasey, Attorney General of the United States, and Kevin 
Ohlson, Director of the Executive Office for Immigration Review (“EOIR”) (collectively, 
“Defendants,” or “Government”), by their attorney Michael J. Garcia, United States Attorney for 
the Southern District of New York, respectfully submit this memorandum of law in support of 
their motion to dismiss the complaint of plaintiffs Roy Den Hollander (“Hollander”), Sean 
Moffett (“Moffett”), Bruce Cardozo (“Cardozo”), and David Brannon (“Brannon”) (collectively, 
“Plaintiffs”). Defendants seek dismissal of the complaint for lack of subject matter jurisdiction 
and failure to state a claim upon which relief can be granted pursuant to Rules 12(b)(1) and 
12(b)(6) of the Federal Rules of Civil Procedure, respectively. 

Plaintiffs are four individuals who purport to represent a class of U.S. citizen males 
whose marriages to alien wives ended in divorce, and who now seek to have several 
immigration-related provisions of the Violence Against Women Act (“VAWA”) declared 
unconstitutional. Specifically, plaintiffs object to those provisions which (1) allow non-citizens 
whose U.S. citizen spouses have subjected them to domestic violence to legalize their 
immigration status without the abusive spouse’s participation; and (2) forbid the disclosure of 
such aliens’ immigration records to their U.S. citizen spouses. Plaintiffs essentially argue that 
the VAWA statutory scheme creates an incentive for aliens to falsely claim abuse, and thus 
creates a risk of damaging their U.S. citizen spouses’ reputations - thereby depriving them of 
due process, equal protection, and a number of First Amendment rights. In addition to their 
request for declaratory relief, plaintiffs make a number of demands for injunctive relief, ranging 
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from the personal - to prevent the future application of these provisions in their own ex-wives ’ 
immigration proceedings - to the more sweeping - to compel CIS to institute new procedures 
and to reorganize its adjudication process). 

Plaintiffs launch a barrage of dramatic and convoluted grievances regarding the 
motivation, operation, and effects of the VAWA. However, this Court need not labor to unravel 
their myriad contentions, because at bottom, plaintiffs have not established a case or controversy 
to justify judicial intervention. None of them can confirm that his ex-wife filed any application 
pursuant to VAWA, much less articulate any concrete harm he experienced as a result. Rather, 
their entire complaint rests on speculation about the horrors that may befall them should any 
record of their ex-wives’ VAWA proceedings be released to the public, and they point to no 
basis for believing any such release is imminent. Accordingly, notwithstanding plaintiffs’ 
indignation at the VAWA statutory scheme, any pronouncement from this Court regarding its 
constitutionality would amount to no more than an advisory opinion. Because plaintiffs lack 
standing, they fail to establish subject matter jurisdiction. Moreover, even if the Court were to 
overlook this fatal flaw, plaintiffs have not articulated a deprivation of any right or liberty 
interest, and thus fail to state a claim on which relief can be granted. Accordingly, the complaint 
should be dismissed. 

Background 

A. The Statutory Provisions at Issue 

1. VAWA Applications 

The term VAWA refers to a series of statutes, first enacted in 1994, which encompassed 
a number of amendments to the Immigration and Nationality Act (“INA”). One of the goals of 
this legislation was to relieve aliens whose U.S. citizen spouses were abusing them from 
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depending on that spouse to obtain legal immigration status. See Violent Crime Control and 
Law Enforcement Act, Pub. L. No. 103-322, 108 Stat. 1796 (1994) (“VAWA 1994”). 

Previously, an alien seeking lawful permanent resident (“LPR,” or “green card”) status based on 
her marriage to a U.S. citizen or LPR was entirely dependent on her husband to file an immigrant 
visa petition on her behalf. 1 See 8 U.S.C. § 1154(a)(1) (1993) (repealed). Congress was 
concerned that such women were often pressured into remaining in abusive marriages, in light of 
the threat that their husbands would withdraw the visa petitions if they left, thereby putting them 
at risk of deportation. See 61 Fed. Reg. 13061, 13061-62 (Mar. 26, 1996) (noting that “some 
abusive citizens . . . misuse their control over the petitioning process .... to perpetuate domestic 
abuse”). Through VAWA 1994, this statute was amended to allow such an alien to “self¬ 
petition” for immigrant classification; to prevail, she was required to demonstrate that she was 
married to a U.S. citizen or LPR, was eligible for immigrant classification based on that 
relationship, was residing in the United States and had, at some point, lived there together with 
the spouse, entered into the marriage in good faith, was a person of good moral character, would 
experience “extreme hardship” if deported, and, during the marriage, either she or her child “was 
battered or subjected to extreme cruelty perpetuated by the alien’s spouse.” See H.R. Rep. No. 
103-395 (1993), at 23-24; see dso 8 U.S.C. § 1154(a)(1); 8 C.F.R.§ 204.2(c)(l)(i). If the 
petition is granted, the alien can apply to adjust her status to that of an LPR; if it is denied, she 
can file an administrative appeal. 8 C.F.R. § 204.2(c)(3)(i)-(ii). 

VAWA 1994 also provided a remedy for battered spouses who had already been placed 

1 The statutes are gender-neutral on their face, and apply equally to both males and female 
victims of domestic violence. See 61 Fed. Reg. 13061, 13062 (noting that, “[ajlthough the title 
of the [VAWA] reflects the fact that many abuse victims are women, abused spouses and 
children of either sex may benefit from these provisions”) (emphasis added). This section refers 
to applicants using female pronouns simply for purposes of convenience. 
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in deportation proceedings, by relaxing the requirements for the form of relief known as 
“suspension of deportation.” See VAWA 1994 § 40703(a) (codified at 8 U.S.C. § 1254(a)) 
(repealed 1996); Hernandez v. Ashcroft , 345 F.3d 824, 832 (9th Cir. 2003). This form of relief 
was repealed altogether in 1996, and replaced with an application now known as “cancellation of 
removal.” See Illegal Immigration Reform and Immigrant Responsibility Act (“IIRIRA”), Pub. 
L. No. 104-208, § 304(a)(3), 110 Stat. at 3009-596-606 (1996) (amending the INA to add, inter 
alia , section 240A, now codified at 8 U.S.C. § 1229b). Normally, a nonpermanent resident 
seeking cancellation must demonstrate, inter alia , that she has been physically present in the 
United States for ten years, and that her removal would result in “exceptional and extremely 
unusual hardship” to a U.S. citizen or LPR relative. 8 U.S.C. § 1229b(b)(l). If the alien can 
demonstrate that she was “battered or subjected to extreme cruelty” by a U.S. citizen spouse or 
parent, she need only show three years of physical presence, and that she personally would suffer 
“extreme hardship.” 8 U.S.C. § 1229b(b)(2). If she prevails in her application, then her status is 
adjusted to that of an LPR. 8 C.F.R § 240.70(c). If her initial application is unsuccessful, she 
can appeal to the Board of Immigration Appeals and then to a Court of Appeals; if she is 
ultimately unsuccessful, she is subject to a removal order. See Hernandez , 345 F.3d at 831-32. 

In both visa applications before USCIS and cancellation of removal proceedings before 
the Bureau of Immigration and Customs Enforcement (“ICE”), - the adjudicator shall consider 
“any credible evidence” that the alien submits. See 8 U.S.C. §§ 1154(a)(l)(J), 1229b(b)(2)(D). 
The determination of what evidence is credible and the weight to be given to that evidence shall 
be within the adjudicator’s sole discretion. 8 U.S.C. §§ 1154(a)(l)(J), 1229b(b)(2)(D). This 

2 The former INS ceased to exist of March 1, 2003, and was reconstituted into two agencies 
within DHS: USCIS, which handles applications for benefits, and ICE, which controls removal 
proceedings. See Saleh v. Gonzales , 495 F.3d 17, 20 n.3 (2d Cir. 2007). 
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standard was established in response to concerns that the stricter standard suggested in an interim 
regulation imposed an unrealistic burden on aliens subjected to extreme coercion and abuse. See 
Martha Davis & Janet Calvo, INS Interim Rule Diminishes Protection for Abused Spouses and 
Children, 68 Interpreter Releases 665, 668-69 (1991). The burden of proving eligibility for the 
benefit sought remains entirely with the alien. See 8 U.S.C. § 1361. 

2. VAWA Confidentiality Provisions 

VAWA 1994 also introduced certain confidentiality protections for domestic violence 
victims. See id. § 40508. In 1996, Congress enacted a more extensive scheme prohibiting the 
release of information relating to a battered spouse’s immigration case. See IIRIRA § 384 
(codified at 8 U.S.C. § 1367). Congress further expanded upon these protections in the 2000 and 
2005 VAWA reauthorization acts. See Victims of Trafficking and Violence Protection Act of 
2000, Pub. L. No. 106-386, Div B, Title V, § 1513(d) (2000); Violence Against Women and 
Department of Justice Reauthorization Act of 2005, Pub. L. No. 109-162, Title VIII, Subtitle B, 

§ 817 (2006). One of Congress’ primary goals was to prohibit the disclosure of VAWA 
immigration application materials to accused batterers, in order to ensure the effectiveness of the 
application procedures. See 151 Cong. Rec. E2605, E2607 (daily ed. Dec. 18, 2005) (statement 
of Rep. Conyers) (stating that the confidentiality provisions “are designed to ensure that abusers 
and criminals cannot use the immigration system against their victims. Examples include abusers 
using DHS to obtain information about their victims, including the existence of a VAWA 
immigration petition, interfering with or undermining their victims’ immigration cases, and 
encouraging immigration enforcement offices to pursue removal actions against their victims”). 

These confidentiality provisions, which are triggered when an immigrant files a VAWA 
application with either USCIS or ICE, prevent the Attorney General or any federal agency from 
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(1) making an “adverse determination of admissibility or deportability of an alien . . . using 
information furnished solely by ... a spouse or parent who has batter the alien or subjected the 
alien to extreme cruelty,” or (2) permitting “use by or disclosure to anyone (other than a sworn 
officer or employee of the Department, or bureau or agency thereof, for legitimate Department, 
bureau, or agency purposes) of any information which pertains to an alien who is the 
beneficiary” of a VAWA application. 8 U.S.C. § 1367(a)(1), (2). The statute provides several 
limited exceptions under which such information can be disclosed; at issue here are the 
provisions under which: 

The Attorney General may “provide for the disclosure of information to law enforcement 
officers to be used solely for a legitimate law enforcement purpose,” id. § 1367(b)(2); 

Information may be disclosed “if all the battered individuals in the case are adults and 
they have all waived the restrictions of such subsection,” id. § 1367(b)(4); 

The Attorney General may disclose information “to Federal, State, and local public and 
private agencies providing benefits, to be used solely in making determinations of 
eligibility for benefits,” id. § 1367(b)(5); and 

“Government entities adjudicating applications . . . may, with the prior written consent of 
the alien involved, communicate with nonprofit, nongovernmental victims’ service 
providers for the sole purpose of assisting victims in obtaining victim services from 
programs with expertise working with immigrant victims,” icf § 1367(b)(7). 

B. Plaintiffs’ Factual Allegations 

Each named plaintiff asserts that he suffered a number of wrongs as a result of his 
marriage to an alien wife, which he contends - “upon information and belief’ - are attributable 
to the VAWA. 

1. Roy Den Hollander 

This case originated with a pro se complaint filed by Hollander alone - now the lead 
plaintiff and attorney for the proposed class. See 08-civ-1521 (WHP), Complaint, filed Feb. 14, 
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2008. His amended complaint, naming new plaintiffs and defendants, and adding additional 
factual allegations and requests for relief, followed the Government’s letter indicating that it 
planned to move to dismiss. See Government’s Letter dated Apr. 14, 2008; Amended Complaint 
(“Cmplt”), dated May 2, 2008. Hollander’s experience, which purportedly gave rise to this 
action, is as follows: In March 2000, while he was working in Russia, Hollander married Alina 
Shipihna (“Shipilina”), a Russian citizen. Cmplt H 56-57. In July 2000, Shipilina allegedly 
accompanied Hollander to the United States, traveling on a nonimmigrant visa. Cmplt ( J[ ( J[ 58-59. 
The marriage quickly deteriorated, and around October 2000, Hollander began seeking a divorce. 
Cmplt ( J[ ( J[ 64-66. When Hollander refused to sponsor her for an immigrant visa petition, 

Shipihna, “on information and belief,” undertook to “fabricate an alternative means to permanent 
residency using the VAWA abused wife route.” Cmplt ( J[ 67. To this end, she allegedly filed a 
complaint with the 114th Police Precinct in Queens “falsely” accusing Hollander of extortion 
and threats, Cmplt'][ 67; and obtained a temporary protection order from the Queens Family 
Court, which was later dismissed for failure to prosecute, id.'][ 69. 

Hollander claims that he “provided evidence to the USCIS office at the U.S. Embassy in 
Moscow on some of Ms. Shipilina’s violations of the . . . INA,” in an apparent attempt to have 
deportation proceedings initiated. Cmplt 'll 73. He states, “on information and belief,” that 
Shipihna was placed in deportation proceedings, Cmplt l j[ 78, and that he provided DHS with 
extensive evidence of her criminal and immigration violations, id ( J[ ( J[ 73, 76, 77. However, he 

Hollander’s allegations regarding Shipilina were also the subject of a prior lawsuit, in 
which he alleged that Shipilina, her divorce lawyers, various exotic dancing clubs, members of 
organized crime groups, and a New York City police detective were involved in a criminal 
conspiracy, in violation of the Racketeer Influenced and Corrupt Organizations Act (“RICO”). 
See Hollander v. Flash Dancers Topless Club , 340 F. Supp. 2d 453, 455-57 & n.3 (S.D.N.Y. 
2004) (PKC), affd , 2006 WF 267148 (2d Cir. Feb. 3, 2006). His complaint was dismissed for 
failure to state a claim, because he “failed to adequately allege causation and injury.” Id. at 462. 
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concludes, “on information and belief,” that the deportation proceedings must have concluded in 
Shipilina’s favor. Cmplt ff 83-84. The basis for this inference is that in 2007, Hollander 
allegedly “came across a N.Y. Post article on the Internet. . . about Ms. Shipilina working at the 
Hawaiian Tropic Zone restaurant in Times Square,” Cmplt ][ 83, and thus concluded that in order 
for her to be “legally working at the restaurant, she must have used or is using the VAWA 
process to acquire legal permanent residency,” id ( J[ 84. 4 He further infers that, in order for 
Shipilina to have prevailed, DHS must have credited whatever evidence and testimony she 
presented, and ignored the evidence he submitted himself. Cmplt ff 79-82. 

2. Sean Moffett 

The second named plaintiff, Moffett, allegedly married a Guatemalan citizen in 2006. 
Cmplt H 87-88. In May 2007, his wife allegedly “falsely accused him of assault, had him 
arrested, and with the aid of the courts forced him out of the house he paid for.” Cmplt ( J[ 89. 

She allegedly “looted [Moffett’s] bank account” while he spent three days in jail, and later 
obtained a one-year order of protection. Cmplt H 90-91. The couple divorced in April 2008, 
and “child support was awarded to the wife for care of their son.” Cmplt ( J[ 94. “On information 
and belief,” Moffett’s ex-wife “is currently pursuing permanent residency through the VAWA 
process,” Cmplt ][ 95, with the assistance of a “feminist advocacy and legal aide group,” id. SI 93. 

3. Bruce Cardozo 

The third named plaintiff, Cardozo, allegedly met his wife in Ukraine and married her in 
2001. Cmplt 98, 101, 102. Accordingly to the complaint, his wife once had him arrested, and 
later obtained a temporary order of protection, based on false allegations of abuse. Cmplt ( J[ ( J[ 

4 Consistent with 8 U.S.C. § 1367, DHS can neither confirm nor deny that Shipilina - or any of 
the other plaintiffs’ unnamed ex-wives - filed any application for relief pursuant to VAWA. 
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104, 105. Subsequently, she allegedly obtained a permanent order of protection, which she twice 
“falsely accused him of violating,” and which lasted until the couple divorced “four years later.” 
Cmplt M 107, 109. Cardozo claims that he was “unable to change jobs” during this four-year 
period, because “[corporations usually check whether applicants have restraining orders filed 
against them, and if so, usually deny the applicant a job, which is what happened to Mr. 
Cardozo.” Cmplt ( J[ 108. He also claims that his ex-wife later “used VAWA to acquire 
permanent residency.” Cmplt ( J[ 110. Finally, he claims that his “cost in legal fees alone” from 
these various matters relating to his ex-wife is “over 40,000.” Cmplt Hill. 

4. David Brannon 

The fourth named plaintiff, Brannon, alleges that he sponsored a Russian citizen for a 
fiancee visa, and that in August 2006, after they married, she received a “temporary green card.” 
Cmplt 115-117. By April 2007, the marriage allegedly “wasn’t working,” and Brannon 
“offered” his wife a divorce. Cmplt *][ 119. The next day, he was allegedly “served with an order 
of protection in which his alien wife falsely accused him of mental and physical abuse and 
threatening to kill her.” Cmplt ( j[ 120. He was then allegedly “ordered out of the house that he 
had bought with his own money” and rendered “homeless for nine days at a cost of $500,” Cmplt 
( | 120; the temporary order was subsequently dismissed, jd.'][ 121. The complaint alleges that 
divorce proceedings are now pending and that Brannon’s “financial costs,” to date, are “currently 
at $22,000 and increasing.” Cmplt'][ 123. “On information and belief,” Brannon’s wife “has or 
will shortly pursue permanent residency through [the] VAWA process.” Cmplt'][ 125. 

C. Constitutional Violations Asserted 

Plaintiffs make a number of convoluted, and often redundant, claims casting these 
experiences as constitutional violations wrought by the VAWA. See Cmplt 140-218. 
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1. Due Process 

First, plaintiffs contend that the VAWA provisions present an undue risk of harm to their 
reputations, infringing upon procedural due process under the Fifth Amendment. They contend 
that VAWA proceedings - namely, VAWA self-petitioning under 8 U.S.C. § 1154(a)(1) and 
cancellation of removal under 8 U.S.C. § 1229b(b)(2) - are fundamentally unfair because the 
adjudicators rely on the nebulous “any credible evidence” standard, see 8 U.S.C. §§ 

1154(a)(l)(J), 1229b(b)(2)(D). See Cmplt C J[ 179 (government relies exclusively on 
“incompetent evidence” submitted by the wife, such as personal affidavits, “unproven police 
complaints,” and “temporary orders of protection issued in ex parte proceedings”). Moreover, 
they contend that 8 U.S.C. § 1367(a)(1)(A), by precluding an adverse determination on a VAWA 
application based solely on information from the applicant’s husband, effectively prevents them 
from submitting any “exculpatory” evidence. Cmplt H 162-63. In short, they claim, the 
proceedings deny U.S. citizen spouses any opportunity to “refute accusations of ‘battery,’ 
‘extreme cruelty,’ or ‘overall pattern of violence,”’ or to “prevent administrative decisions that 
find them guilty” of same, Cmplt ( J[ 142, and thus to protect their “reputations, honor and 
integrity,” id. ( |[ 148. 
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Plaintiffs also contend that these statutes violate a number substantive due process rights. 
See , e.g. , Cmplt ^ 146 (“The statutory secrecy . . . abridges class members’ rights to freedom of 
choice in marital decision by presenting them with a Faustian choice of acceding to the criminal 
demands of an alien wife to sponsor her for permanent residency or a Star Chamber proceeding 
by which the defendants find a class member guilty”); icC 147 (defendants “invade the privacy 
interests of class members in matters such as marriage, procreation, contraception, family 
relationships, and child rearing”). 5 

2. First Amendment Protections 

Second, plaintiffs contend that these same considerations implicate the First Amendment 
concerns. See, e.g. , Cmplt ( J[ 143 (confidentiality requirement in 8 U.S.C. § 1367(a)(2) 
“infringe[s] class members’ First Amendment rights to speak by denying them any opportunity 
to be heard on their own behalves [sic] in order to counter accusations and prevent findings of 
‘battery’” or abuse). Further, they contend that the terms used in 8 C.F.R. § 204.2(c)(l)(vi) - 
battery, extreme cruelty, overall pattern of violence - are “void for vagueness and overbreadth,” 
Cmplt ( J[ ( J[ 188-204, in that they “fail to provide a reasonable criteria by which any American man 
could conform his conduct in order to escape the application of the statutes to him if he chose to 
exercise his right to bring a foreign wife home,” id. •][ 213. Accordingly, plaintiffs claim that the 
VAWA statutes and regulations “chill a class member’s freedom of speech.” Cmplt ( J[ 197. 

3. Equal Protection 

Third, plaintiffs contend that the VAWA provisions deny them equal protection under the 

5 Plaintiffs further contend that the VAWA statutes amount to “bills of attainder,” designed to 
punish “American men who look overseas for wives,” Cmplt *][ 205, and “punish all American 
men by effectively limiting their freedom of choice to wives in America because marriage to and 
divorce from an alien wife makes any citizen man vulnerable to false allegations of [abuse] 
without any legal recourse to disprove those allegations,” id ^ 206. 
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Fifth Amendment, 6 based on both national origin and gender. Plaintiffs claim that “on their 
face,” the secrecy provisions of 8 U.S.C. § 1367 “invidiously discriminate” against U.S. citizens, 
“because the secrecy of the proceedings apply [sic] only to U.S. citizens, but not to their alien 
wives.” Cmplt 158-159. They further claim that the “any credible evidence” standard of 8 
U.S.C. §§ 1154(a)(l)(J) and 1229b(b)(2)(D), together with 8 U.S.C. §1367(a)(l)’s prohibition on 
finding an VAWA applicant deportable based solely on information furnished by her spouse, 
reflect national origin discrimination “by giving an alien’s word credibility while discounting the 
believability of a U.S. citizen’s statement.” Cmplt f J[ 169. 

Moreover, while conceding that the VAWA provisions are facially gender-neutral, 
plaintiffs contend that they violate equal protection as applied. See Cmplt f 160 (proceedings 
“were intended and are overwhelmingly used by alien wives against citizen husbands”); ^ 161 
(“if VAWA were evoked against an American wife, it would likely fail because of the favoritism 
given females by the VAWA Unit at the USCIS Vermont Service Center”). 

D. Relief Sought 

In their prayer for relief, plaintiffs seek a declaration that these various VAWA 
provisions are unconstitutional. Cmplt'][ 219(a). They also demand the following injunctions: 

(1) “to put a halt to the application of these statutes and regulations in VAWA 
proceedings that are currently under way,” Cmplt'][ 219(b); 

(2) “to prevent the future application of these statutes and regulations to future and 
current class members” - if any of them “once again marr[ies] a foreign female,” id '][ 219(c); 

(3) granting them access to their ex-wives’ immigration records, id‘I 219(e); 

6 The Due Process Clause of the Fifth Amendment has been read to include the equal protection 
guarantee that is explicitly included in the Fourteenth Amendment. See Bolling v. Sharpe , 347 
U.S. 497, 499 (1954). 


-12- 





Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 20 of 31 


(4) granting each member an opportunity to “contest the findings and decisions that hold 
him responsible for ‘battery,’” a “neutral decision maker,” and a “right to appeal in the same 
fashion . . . [as] his alien wife,” id. ST 219(f); 

(5) requiring the “institution of procedures that allow a class member to prevent the 
disclosure of information relating to him on grounds the information is false or invades his 
privacy interests,” id C J[ 219(g); 

(6) barring the “execution of affidavits of support against class members pending the 
contesting of the findings against them,” id ( J[ 219(h); 

(7) requiring the government to “specifically define the conduct that they label ‘battery,’ 
‘extreme cruelty,’ and “‘overall pattern of violence,”’ id ^ 219(i); 

(8) requiring that the “VAWA self-petitioning process be removed from the Vermont 
USCIS center and de-centralized into the USCIS district offices,” id. U 219 (j); and 

(9) requiring that all “advocacy groups that participate in the VAWA process take 
affirmative action to expand their client base to include a nearly equal number of foreign men 
married to U.S. citizen females or have their federal funding stopped,” id ( j[ 219(k). 

Finally, plaintiffs request nominal damages “as vindication for the violation of [their] 
rights.” Cmplt ^ 219(d). 

ARGUMENT 
POINT I 

THE COMPLAINT SHOULD BE DISMISSED FOR LACK OF 
SUBJECT MATTER JURISDICTION 

A. Standards Governing Motions to Dismiss Under Rule 12(b)(1) 

“A case is properly dismissed for lack of subject matter jurisdiction under Rule 12(b)(1) 
when the district court lacks the statutory or constitutional power to adjudicate it.” Luckett v. 
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Bure , 290 F.3d 493, 496 (2d Cir. 2002) (quoting Makarova v. United States , 201 F.3d 110, 113 
(2d Cir. 2000)). “The requirement that jurisdiction be established as a threshold matter ‘spring[s] 
from the nature and limits of the judicial power of the United States’ and is ‘inflexible and 
without exception.’” Steel Co. v. Citizens for a Better Env’t , 523 U.S. 83, 94-95 (1998) (quoting 
Mansfield, C. & L.M.R. Co. v. Swan , 111 U.S. 379, 382 (1884)). Because the issue of the 
Court’s jurisdiction is “the first and fundamental question,” id at 94, a motion contesting 
jurisdiction must be considered before all other challenges. See Bell v. Hood , 327 U.S. 678, 682 
(1946). The plaintiff bears the burden of establishing subject matter jurisdiction by a 
preponderance of the evidence. See Makarova , 201 F.3d at 113 (citing Malik v. Meissner , 82 
F.3d560, 562 (2d Cir. 1996)). 

B. The Court Should Dismiss the Complaint for Lack of Subject Matter Jurisdiction 

Because None of the Named Plaintiffs Can Establish Standing 

1. The Doctrine of Standing and Injury 

Article III of the United States Constitution limits the jurisdiction of the federal courts to 
actual “cases” or “controversies.” U.S. Const. Art. Ill, § 2; see also Valley Forge Christian 
College v. Americans United for Separation of Church and State , 454 U.S. 464, 471 (1982). 

This limitation on the federal judicial power requires, inter alia , that a litigant have “standing” 
before he may invoke a court’s power. “In essence, the question of standing is whether the 
litigant is entitled to have the court decide the merits of the dispute or of particular issues.” 

Warth v. Seldin , 422 U.S. 490, 498 (1975). Thus, the doctrine of standing focuses a court’s 
attention on the party seeking to invoke the court’s jurisdiction, and not the underlying issues 
that the party seeks to raise on the merits. United States v. Richardson , 418 U.S. 166, 174 (1974) 
(citing Flast v. Cohen , 392 U.S. 83, 99 (1968)). If a litigant “lacks standing” to assert a claim, 
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then a court “lacks subject matter jurisdiction to entertain a request for such relief.” Shain v. 
Ellison , 356 F.3d 211, 215 (2d Cir. 2004) (citing Whitmore v. Arkansas , 495 U.S. 149, 154-55 
(1990)). Moreover, the court “is powerless to create its own jurisdiction by embellishing 
otherwise deficient allegations of standing.” Whitmore , 495 U.S. at 155-56 . 

The Supreme Court has established three “irreducible constitutional” elements of 
standing. See Lujan v. Defenders of Wildlife , 504 U.S. 555, 560 (1992). First, the plaintiff must 
have suffered a concrete and particularized “injury in fact”; that is, an injury that is actual or 
imminent, not conjectural or hypothetical. See id. (internal citations and quotation marks 
omitted). Second, the plaintiff’s injury must be fairly traceable to the defendant’s action, not 
caused by some third party not before the court. See id. (citation and quotation marks omitted). 
Third, it must be likely - not merely speculative - that the injury will be redressed by a favorable 
decision. See id^ at 561 (citation and quotations marks omitted). 

“The injury requirement is viewed as advancing the values underlying the standing and 
justiciability doctrines. Requiring an injury is a key to assuring that there is an actual dispute 
between the adverse litigants and that the court is not being asked for an advisory opinion.” 
Erwin Chemerinsky, Federal Jurisdiction § 2.3.2, at 52-53 (1989). In order for an injury to 
suffice for standing purposes, it must be an “injury in fact,” United States v. SCRAP , 412 U.S. 
669, 686 (1973), which requires a litigant to establish he has “sustained or is immediately in 
danger of sustaining some direct injury . . . that must be both ‘real and immediate,”’ City of Los 
Angeles v. Lyons , 461 U.S. 95 (1983). See also Gladstone Realtors v. Village of Bellwood , 441 
U.S. 91, 100 (1979) (injury must be “distinct and palpable”); see generally Warth , 422 U.S. at 
499 (“judicial power exists only to redress or otherwise protect against injury to the complaining 
party”). In contrast, an injury which is hypothetical in nature, or is abstract and based on 
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“speculation and conjecture,” Rizzo v. Goode , 423 U.S. 362, 372 (1976), is insufficient to 
support a finding that a litigant has the necessary “personal stake in the outcome of the 
controversy.” Baker v. Carr , 369 U.S. 186, 204 (1962); Sham, 356 F.3d at 215 (“abstract injury 
is not enough” to confer standing; “rather, [t]he injury or threat of injury must be both real and 
immediate not conjectural or hypothetical”) (internal marks omitted). 

Moreover, while past injury creates standing to seek damages, a litigant seeking 
declaratory or injunctive relief “cannot rely on past injury to satisfy the injury requirement but 
must show a likelihood that he or she will be injured in the future.” Deshawn E. v. Safir , 156 
F.3d 340, 344 (2d Cir. 1998) (citing City of Los Angeles v. Lyons , 461 U.S. 95, 105-06 (1983)); 
see also Lujan , 504 U.S. at 564 (“Past exposure to illegal conduct does not in itself show a 
present case or controversy regarding injunctive relief . . . .”) (quotations omitted). Although the 
requirements for standing to seek declaratory relief are not as strict as those for injunctive relief, 
see Levin v. Harleston , 966 F.2d 85, 90 (2d Cir. 1992), plaintiffs seeking a declaratory judgment 
are not released from the requirement that they demonstrate a live controversy. See Golden v. 
Zwickler , 394 U.S. 103, 110 (1969) (no federal court has “jurisdiction to pronounce any statute, 
either or a State or of the United States, void, because irreconcilable with the Constitution, 
except as it is called upon to adjudicate the legal rights of litigants in actual controversies”). 

Such relief is not appropriate unless “the facts alleged, under all the circumstances, show that 
there is a substantial controversy, between parties having adverse legal interests, of sufficient 
immediacy to warrant the issuance of a declaratory judgment.’” Id at 108 (quoting Md. 

Casualty Co. v. Pacific Coal & Oil Co. , 312 U.S. 270, 273 (1941)). 

2. Plaintiffs Have Not Demonstrated Any Injury-in-Fact 

Plaintiffs’ complaint should be dismissed, first and foremost, because they have not 
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established the requisite injury-in-fact. See Lujan , 504 U.S. at 560. Rather, their entire 
complaint rests on abstractions and speculation about harms that may never occur, and thus fails 
to present a justiciable case or controversy. See id_. at 564; Valley Forge , 454 U.S at 473. 
Primarily, none of the named plaintiffs can confirm that his ex-wife actually filed any application 
under VAWA. Indeed, each plaintiff freely admits that his contention regarding his ex-wife’s 
use of the VAWA procedures is based purely on conjecture. See Cmplt ( J[ ( J[ 84, 95,110, 125 
(stating, “upon information and belief,” that each named plaintiffs ex-wife is using or “must 
have used” the VAWA process). Any harm that plaintiffs fear as a result of the allegations their 
ex-wives may have made before DHS are thus entirely speculative, and their stake in this 
supposed controversy is dubious. See Lujan , 504 U.S. at 560 (alleged injury must be “concrete 
and particularized,” and not “conjectural or hypothetical”); Rizzo , 423 U.S. at 372. 

That plaintiffs’ inability to learn whether their ex-wives filed any applications might be 
attributable to the statutory confidentiality requirements, see 8 U.S.C. § 1367(a)(2), does not alter 
this analysis. Even assuming that plaintiffs’ ex-wives did, in fact, file such applications, 
plaintiffs can point to no element of the VAWA statutory scheme that effects any actual 
detriment upon them. Although they repeatedly contend in their complaint that they may have 
been, or will be, “adjudged responsible” or found “guilty” of battery and cruelty against their ex- 
wives, see, c.g. . Cmplt f J['][ 145-46, they nowhere allege that they have been subjected to any 
criminal or civil penalties. Indeed, their terminology is inaccurate; none of the VAWA 
provisions at issue provide for any criminal or civil proceedings to be instituted against them, 
and none of the plaintiffs alleges that any proceedings have been instituted against him as a result 
of any VAWA application. Simply put, plaintiffs fail to allege that they have, to date, suffered 
any direct, concrete consequence of any VAWA procedure. 
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Plaintiffs claim that there is an “ever present threat” that the records of their ex-wives’ 
immigration proceedings “will be used in a manner injurious to a class member’s reputation,” 
Cmplt ]} 23, and that “[ajnticipation of this future harm is in itself a present and continuing 
harm,” id 1 24; this latter contention is simply wrong. Subjective fear simply does not equate to 
a threat of specific future harm. See Laird v. Tatum , 408 U.S. 1, 13-14 (1972) (“Allegations of a 
subjective ‘chill’ are not an adequate substitute for a claim of specific present objective harm or a 
threat of specific future harm”); National Council of La Raza v. Gonzales , 468 F. Supp. 2d 429, 
441 (E.D.N.Y. 2007) (no standing based “solely upon fear”). Rather, a litigant must demonstrate 
that the risk of future harm is imminent, and plaintiffs have not done so here. See id; Simmonds 
v. INS , 326 F.3d 351, 360 (2d Cir. 2003) (finding no present controversy made on the “mere 
possibility of future injury, unless it is the cause of some present detriment”). 

The supposed risk is based solely on the fact that 8 U.S.C. § 1367(b)(2), (4), (5) and (7) 
permit information regarding VAWA proceedings to be “disclosed to alien wives, law 
enforcement officials, and private feminist organization and Federal, State, and local public 
agencies that provide benefits to alien wives” who claim to have been abused, Cmplt ‘jj 151; 
plaintiffs thus claim that “[cjitizen husbands cannot prevent any privacy information or false 
statements about them from being disclosed to the above persons or prevent them from in turn 
making the information public,” id '][ 152. However, none of the plaintiffs alleges that any of 
these parties has publicized, or threatened to publicize his ex-wife’s own records. More 
fundamentally, 8 U.S.C. § 1367(b) does not specify any circumstances under which such records 
must be released, and thus plaintiffs cannot point to any facts suggesting the risk of disclosure is 
“imminent.” See Laird , 408 U.S. at 14; La Raza , 468 F. Supp. 2d at 441-42 (no standing where 
plaintiffs whose names were entered into a criminal database pointed to no circumstances 
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suggesting they would be targeted for arrest as result); cf. Valmonte v. Bane , 18 F.3d 992, 999 
(2d Cir. 1994) (finding that plaintiff had demonstrating live controversy where New York statute 
required disclosure of records naming individuals accused of child abuse to potential employers). 
A complaint based solely on speculation about how information gathered by a government 
agency might be used in the future simply “cannot form the foundation for federal jurisdiction.” 
See New Alliance Party v. FBI , 858 F. Supp. 425, 432 (S.D.N.Y. 1994) (CBM) (finding that 
members of political party had no standing to challenge FBI’s investigation of their activities on 
First Amendment grounds where their asserted injury was based “solely on hypothetical 
speculation about how the information gathered by the FBI might be used against the party in the 
future”). Plaintiffs’ asserted fear thus rests on too many levels of speculation, and fails to 
demonstrate the requisite injury-in-fact. See id. at 431-32; Lyons , 461 U.S. at 111. 

Moreover, plaintiffs cannot circumvent the injury-in-fact requirement by claiming to 
represent a class; it is plain that none has established the requisite injury regardless of how they 
style their complaint. See O’Shea v. Littleton , 414 U.S. 488, 494 (1974) (“if none of the named 
plaintiffs purporting to represent a class establishes the requisite of a case or controversy with the 
defendants, none may seek relief on behalf of himself or any other member of the class.”) 
(citations omitted); see also Doe v. Blum , 729 F.2d 186, 190 n.4 (2d Cir. 1984) (satisfaction of 
standing’s injury requirement must be determined with respect to named plaintiffs). 

3. Any Alleged Injury Is Not Traceable to Any Conduct by Defendants 

To the extent plaintiffs assert any concrete injuries in their complaint, these injuries 
nonetheless fail to confer standing because they are not fairly traceable to any conduct by 
defendants. Cf. Warth , 422 U.S. at 506-07. For example, each plaintiff alleges that he was 
arrested and/or had a temporary order of protection entered against him, based on false charges 
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of assault. See Cmplt ( J[ ( J[ 67-69, 89, 104-05, 120. Cardozo alleges that his wife obtained a 
restraining order that lasted four years, and that he was denied a job after this order was detected 
in the course of a background check. Cmplt ( J[ 108. Plaintiffs do not suggest, however, that the 
arrests were made or the protective orders entered based on information obtained from their ex- 
wives’ VAWA records. Moreover, they fail to illustrate how any VAWA statutory provision 
interferes with their ability to contest their ex-wives’ submissions in an independent state or 
family court proceeding. Any risk to their reputations would result from the protective order 
itself, and not from any allegations regarding the underlying abuse that their ex-wives may have 
made to a DHS adjudicator in a separate proceeding. Likewise, while plaintiffs point to the 
expenses they have incurred in “legal fees,” see Cmplt C J[ ( J[ 111, 123, they nowhere suggest that 
these fees relate to any VAWA application, as opposed to their divorce proceedings or other 
matters relating to their ex-wives. Because they have not shown any causal link between their 
ex-wives’ supposed immigration applications and the alleged harm, plaintiffs cannot establish 
that any injury they experienced is traceable to defendants’ conduct - much less redressable. See 
Whitmore , 495 U.S. at 155; New Alliance Party , 858 F. Supp. at 433 (plaintiffs failed to 
establish traceability were “any stigmatization [they] suffered] could be traced to . . . statements 
and publications made by private individuals and organizations, many of which preceded the FBI 
investigation” to which plaintiffs attempted to attribute harm). 

POINT II 

THE COMPLAINT SHOULD BE DISMISSED FOR FAILURE TO STATE A 
CLAIM UPON WHICH RELIEF MAY BE GRANTED 

A. Standards Governing Motions to Dismiss Under Rule 12(b) 

For largely the same reasons that plaintiffs cannot establish standing, they cannot state a 
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viable claim for relief, even assuming the truth of the allegations in the complaint. Dismissal 
under Rule 12(b)(6) is appropriate if a plaintiff fails to state a claim upon which relief can be 
granted. See Fed. R. Civ. P. 12(b)(6). On a motion to dismiss pursuant to Rule 12(b)(6), the 
Court accepts the factual allegations in the complaint as true and draws all reasonable inferences 
in favor of the plaintiff. See Walker v. City of New York , 974 F.2d 293, 298 (2d Cir. 1992); 
Frazier v. Coughlin , 850 F.2d 129, 129 (2d Cir. 1988). However, although a complaint need not 
set forth detailed factual allegations, a plaintiffs obligation to provide the grounds for his 
entitlement to relief requires more than labels and conclusions, and the formulaic recitation of 

the elements of a cause of action. Bell Atlantic Corp. v. Twombly ,_U.S._, 127 S. Ct. 1955, 

1964-65 & n.3 (2007). Thus, to survive a motion to dismiss under Rule 12(b)(6), a complaint’s 
factual allegations must be enough to render a plaintiff’s entitlement to relief plausible, rather 
than speculative, on the assumption that the facts alleged are true even if doubtful. See icf at 
1965 (“Factual allegations must be enough to raise the right to relief above the speculative 
level”); see also id. at 1966-69 (overruling the former “no set of facts” standard for 12(b)(6) 
motions and requiring factual allegations justifying plausible basis for entitlement to relief). 

The Second Circuit has interpreted Twombly to require a “flexible ‘plausibility standard,’ 
which obliges a pleader to amplify a claim with some factual allegations in those contexts where 
such amplification is needed to render the claim plausible .” Iqbal v. Hasty , 490 F.3d 143, 157- 
58 (2d Cir. 2007) (emphasis in original). Thus, “a complaint must allege facts that are not 
merely consistent with the conclusion that the defendant violated the law, but which actively and 
plausibly suggest that conclusion.” Port Dock & Stone Corp. v. Oldcastle Northeast, Inc. , 507 

7 If the Court determines that plaintiffs lack standing, it need not reach the Government’s 
argument that plaintiffs’ complaint also fails to state a claim under Rule 12(b)(6). 
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F.3d 117, 121 (2d Cir. 2007). 

Although courts must accept all factual allegations in the complaint as true, see Frazier , 
850 F.2d at 129 (2d Cir. 1996), this requirement extends only to well-pleaded factual allegations 
in a complaint, not to bald conclusory statements. Goldfine v. Sichenzia , 118 F. Supp. 2d 392, 
396-97 (S.D.N.Y. 2000). In addition, legal conclusions, deductions, or opinions couched as 
factual allegations are not given a presumption of truthfulness. L’Europeenne de Banque v. La 
Republica de Venezuela , 700 F. Supp. 114, 122 (S.D.N.Y. 1988). 

B. Plaintiffs Fail to State Any Viable Claim for Relief 

It is plain from the face of plaintiffs’ complaint that none of their claims for relief is 
viable. In order to demonstrate a due process violation under the Fifth Amendment - including 
an equal protection violation - a plaintiff must first demonstrate that he has a property or liberty 
interest at stake. See Board of Regents v. Roth , 408 U.S. 564, 570-71 (1972); Valmonte , 18 F.3d 
at 999. While plaintiffs appear to claim that the threat to their reputations constitutes the 
deprivation of a liberty interest, the Supreme Court has made clear that “loss of reputation must 
be coupled with some other tangible element in order to rise to the level of a protectable liberty 
interest.” Valmonte , 18 F.3d at 999 (citing Paul v. Davis , 424 U.S 693, 701 (1976)). Here, 
where plaintiffs fail to allege any facts suggesting that the government’s maintenance of records 
gives rise to any specific risk of disclosure, they cannot meet this standard. See Levine v. 
Morgenthau , No. 95-cv-8529 (PKL), 1996 WL 396119, at *5-6 (S.D.N.Y. July 16, 1996). 
Likewise, where they have not pointed to any action that could reasonably interpreted as either 
an explicit or implicit threat of prosecution for any “speech” or other conduct on their part, they 
have not stated a Lirst Amendment Claim. See Rattner v. Netbum , 930 L.2d 204, 208 (2d Cir. 
1991). Linally, they cannot state an equal protection claim where the statutory provisions are 


- 22 - 













Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 30 of 31 


gender-neutral on their face, and apply to aliens abused by LPR aliens as well as U.S. citizens. 
Moreover, the claim based on national origin is even more dubious in the context of proceedings 
where only the alien is applying for a benefit, and the statutes provide neither a benefit nor a 
detriment for the spouse. See Jankowski-Burczyk v. INS , 291 F.3d 172, 176-78 (2d Cir. 2002) 
(it is well established that ‘“the government can treat people differently if they are not similarly 
situated’”) (citing Able v. United States , 155 F.3d 628, 631 (2d Cir. 1998). Plaintiffs thus fail to 
articulate any plausible claim for relief. See Twombly , 127 S. Ct. at 1964-65. 


- 23 - 





Case 1:08-cv-01521 -WHP Document 14 Filed 07/29/2008 Page 31 of 31 


CONCLUSION 


For the foregoing reasons, the Court should dismiss Plaintiffs’ complaint with prejudice. 


Dated: New York, New York 
July 29, 2008 


Respectfully submitted, 


MICHAEL J. GARCIA 
United States Attorney for the 
Southern District of New York 
Attorney for Defendants 


By: [s[ _ 

NATASHA OELTJEN 
Assistant United States Attorney 
86 Chambers Street, 3rd Floor 
New York, New York 10007 
Tel.: (212) 637-2769 
Fax: (212) 637-2786 
Email: natalia.oeltjen@usdoj.gov 
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PRELIMINARY STATEMENT 


“The freedom to marry has long been recognized as one of the vital personal 
rights essential to the orderly pursuit of happiness by free men.” Loving v. 

Virginia , 388 U.S. 1, 12 (1967)(Warren, C. J.). 

This case involves two groups of adult human beings. The members of each group have, 
are or will marry the members of the other group. Group A consists of citizens of the United 
States, whether by birth or naturalization, who belong to the male sex and are husbands or ex- 
husbands of the members of Group B. Group B consists of foreign, or alien, females who are 
the wives or ex-wives of Group A members. The alien wives or ex-wives are not admitted to the 
U.S. as full permanent residents and are referred to as “non-permanent” aliens even though some 
are here illegally. Full permanent residency is one step away from naturalization. This case does 
not involve marriages between full permanent resident aliens and other aliens. 

This putative class action is against the defendants for violating the civil rights of the 
plaintiff class: Group A. Members of Group B acquire full pennanent residency by simply 
alleging the citizens they married mistreated them. The process was created primarily by the 
Violence Against Women Act (“VAWA”) and its amendments, so it is referred to as the 
“VAWA process,” Amended Complaint 32-39 and 45, and consists of (1) self-petitioning for 
immediate relative classification, 8 U.S.C. § 1154(a)(l)(A)(iii); (2) applying for cancellation of 
any pending deportation proceeding, 8 U.S.C. § 1229b(b)(2); and (3) applying for adjustment of 
status to full pennanent residency, 8 U.S.C. § 1255(a). 

The issues are whether certain statutory provisions and regulations—but not all the 
provisions and regulations that create the VAWA process—are constitutional or their 
enforcement constitutional. The statutory provisions and regulations at issue are referred to as 
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“VAWA provisions” and are in bold throughout this Opposition to the defendants’ Amended 
Memorandum to Dismiss, July 29, 2008, cited as “Memorandum.” 

Secrecy, 8 U.S.C. § 1367(a)(2) & (c) make secret Federal proceedings that determine 
whether Group A members committed acts of “battery,” “extreme cruelty,” or “overall pattern 
of violence.” The proceedings are kept secret from the accused, Group A, but not the accusers, 
Group B, or the accusers’ immigration attorneys or private feminist organizations or Federal, 
State, and local public or private agencies that provide benefits to Group B members or law 
enforcement. 8 U.S.C. § 1367(b)(2)(4)(5) & (7). Democracies die behind close doors. 

Turning a blind eye , 8 U.S.C. § 1367(a)(1)(A) requires discarding any exculpatory 
evidence the accused might submit to the defendants solely because it passed through his hands. 
Virtue, INS Memorandum , 74 Interpreter Releases 795 (1997). “Facts do not cease to exist 
because they are ignored.”—Aldous Huxley. 

Relying on untrustworthy evidence , 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), 
and 61 Fed. Reg. 13,066 pennit the defendants to arbitrarily decide, without the requirement of 
nonnal evidentiary standards, the credibility and weight of infonnation provided by the accusers 
for finding Group A members responsible for “battery,” “extreme cruelty,” or an “overall pattern 
of violence”—all of which are referred to as “mistreatment” in this Opposition. Since evidence 
submitted by Group A is discarded, there is no adversarial process at work. The framers of the 
Constitution “did not trust any government to separate the true from the false for us.” Thomas v. 
Collins , 323 U.S. 516, 545 (1945)(Jackson, J. concurring). 

“Battery,” “extreme cruelty,” and “overall pattern of violence” are vague and overbroad 
terms . “Self-petitioning” under 8 U.S.C. § 1154(a)(l)(A)(iii)(I)(bb) & (II)(aa)(CC)(ccc), 
cancellation of removal under 8 U.S.C. § 1229b(b)(2)(A)(i) & (C), waiver of inadmissibility 
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under 8 U.S.C. § 1182(h)(1)(C) & (i), waiver of deportation under 8 U.S.C. § 1227(a)(l)(H)(ii), 
non-disclosure of information under 8 U.S.C. § 1367(a)(2), prohibition on evidence from U.S. 
citizens under 8 U.S.C. § 1367(a)(1)(A), and definitions under 8 U.S.C.§ 1641(c)(1)(A), 8 
C.F.R. § 204.2(c)(l)(vi) and 61 Fed. Reg. 13,061,13,065-066 all require Group A members to 
be guilty of “battering” or “extreme cruelty” or an “overall pattern of violence,” but nowhere are 
those terms specifically defined. Persons cannot know what not to do if there is no way of 
knowing what not to do. (“Guilty” means responsibility for a crime or civil wrong. Black’s Law 
Dictionary , 8 th ed. 1999, and is used interchangeably with “responsible” in this Opposition). 

Bill of Attainder . The VAWA provisions were enacted knowing that they would punish 
without trial Group A members by violating their constitutional rights. “The vice of attainder is 
that the legislature has decided for itself that certain persons possess certain characteristics and 
are therefore deserving of sanction....” U.S. v. Brown , 381 U.S. 437, 449 n. 23 (1965). 

The Amended Complaint does not request, as the defendants misrepresent at 
Memorandum p. 1, that Group B members be required to obtain permanent residency by having 
their respective citizen husbands sponsor them. Nor does the Amended Complaint request full 
access to the immigration records of Group B, only records concerning findings of mistreatment. 

The Amended Complaint charges that fundamental rights are violated by the way the 
defendants provide Group B members full pennanent residency through the VAWA process. 
Specifically, by the threshold requirement that Group A in some undefined manner mistreat 
Group B members. The VAWA provisions and defendants ignore the adversarial system for 
determining the truth by finding mistreatment in secret proceedings that ignore evidence from 
the accused and consider information from accusers that has been vetted by Feminist counselors 
and profit-driven immigration attorneys as wholly trustworthy and persuasive. The VAWA 
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provisions assume Group A members guilty without allowing them any opportunity to prove 
themselves innocent. They’ve taken the “he said” out of the “he said, she said.” 

The fundamental rights at stake are fairness in procedure, freedom of choice in marital 
relations, freedom of speech, privacy, reputation as it relates to a state right, and freedom from 
invidious discrimination. 

The defendants’ key argument is that Group A members have not and will not suffer any 
injury from enforcement of the VAWA provisions. The defendants also argue that because they 
must keep secret all the proceedings from Group A, its members cannot confirm that they are 
targets of the VAWA process. By this logic, proceedings created by Congress and enforced by 
the Executive can make findings of fact against citizens, and those citizens cannot challenge the 
constitutionality of those proceedings because secrecy laws keep the proceedings hidden from 
them, regardless of what rights are violated in the process and what harms result. A classic 
Catch 22, but fortunately, “[ujnder our written Constitution ... the limitation of congressional 
authority is not solely a matter of legislative grace.” U.S. v. Morrison , 529 U.S. 598, 616 
(2000)(citation omitted). 

The VAWA provisions use the Federal Government to reshape social relations by 
coercing private conduct in accordance with the Feminist Establishment’s ideology. 1 The 
conduct regulated need not amount to criminal or civil wrongs, but even if it does, the prevention 
and punishment of such more appropriately falls within family law—an area traditionally 
reserved for the states. See Morrison , 529 U.S. at 615-16. The purported Federal interest of 
preventing Group A from mistreating Group B members is better served by the states’ police 

1 Feminist Establishment refers to the unitary belief system held by a sufficient number of 
influential persons in this society such that the ideology of Feminism dominates over other 
beliefs in the political, governmental, academic, media and social spheres. 
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forces, family courts, legal aid societies, women’s shelters and the numerous non-profit and tax- 
exempt organizations created to assist Group B. 

DIVORCE VAWA STYLE 

The defendants falsely claim that prior to VAWA an alien “was entirely dependent on her 
husband to file an immigrant visa petition on her behalf,” Memorandum p. 3, and such 
dependency led to citizens pressuring alien spouses to remain in marriages in which they were 
mistreated. The petition is a Joint Petition that the spouses together file for the alien to become a 
full pennanent resident. 8 U.S.C. § 1186a(c). Prior to VAWA there were two procedures that 
allowed alien spouses to obtain full pennanent residency without the aid of citizen spouses. The 
hardship waiver, 8 U.S.C. § 1186a(c)(4)(A), required the alien to make a showing of “extreme 
hardship,” which would be difficult to meet. Gordon, Immigration Law & Proc. , § 42.05(4)(b), 
p. 42-18. Another route was the marriage’s legal termination, 8 U.S.C. § 1186a(c)(4)(B), not a 
difficult task in the era of “no-fault” divorces. 

VAWA does much more than give Group B members an independent, redundant route to 
full pennanent residency. It allows them to acquire full permanent residency and citizenship 
even when they are not of good moral character or engaged in maniage fraud. They can admit to 
crimes of moral turpitude or violating drug laws; be convicted twice with a total sentence of 5 or 
more years; worked as prostitutes; or used fraud to obtain admission to the U.S., providing in the 
fraud situation the aliens show that some hardship would result in denying them residency. 8 
U.S.C. §§ 1182(a)(6)(C)(i) & (iii), 1182(h)(1)(C) and 1227(a)(l)(H)(ii). VAWA also provides 
similar excuses for Group B to cancel deportation proceedings if they allege their citizen 
husbands made them do the above. 8 U.S.C. § 1229b(b)(2)(C). Ironically, the VAWA 
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provisions have pretty much negated the Government’s policy of preventing marriage fraud 
under the Immigration Marriage Fraud Amendments of 1986, 8 U.S.C. 1186a. 

CLASS MEMBERS or GROUP A 

The plaintiff class, or Group A, is not alleging “wrongs as a result of ... marriage[s] to ... 
alien [wives].” (Memorandum p. 6). The wrongs are the violation and continuing violation of 
the class members’ constitutional rights by the defendants who execute the various VAWA 
provisions. The injuries to the class members are the violations of their constitutional rights and 
other harms that result from those violations. 

The defendants object that some allegations are “upon information and belief.” ( Id.) The 
reason is that the defendants hide their activities behind close doors from Group A members but 
not Group B, certain feminist groups, or some government agencies. 8 U.S.C. § 1367(a)(2). 
Further, allegations on information and belief are permitted when the matters are peculiarly 
within the opponents’ knowledge—in this case the defendants. Luce v. Edelstein , 802 F.2d 49, 
54 n. 1 (2d Cir. 1986)(fraud allegations which require a higher standard of pleading than here). 

Four named plaintiffs represent the plaintiff class or Group A. The pattern of facts and 
violation of their rights are common to all the class members: a U.S. citizen male (1) brings an 
alien female to America on a fiancee visa and marries her within 90 days; or (2) marries an alien 
female already in the U.S., whether she’s here legally or illegally, and sponsors her for 
conditional pennanent residency; or (3) marries an alien female overseas and brings her here on 
a conditional permanent residency visa. The citizen husband, after a period of time, realizes his 
wife married him just to obtain full permanent residency in the U.S.—a prize cherished around 
the world. Or the marriage just doesn’t work out. The husband tells his alien wife he intends to 
divorce her, which will make the prize much more difficult to obtain unless she uses the VAWA 
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process of accusing her husband of mistreatment and she creates a paper trail of documents that 
the defendants consider “credible evidence.” 

Some foreign females, whether in the U.S. or overseas, leam about the VAWA process 
from the many Feminist groups on the Internet that explain exactly how to exploit the procedure. 
Many of these foreign females then target a citizen male for a fraudulent marriage. Other foreign 
females don’t learn of VAWA until married to a citizen. Either way, when the marriage starts to 
unravel, Feminist organizations, funded by the Federal Government or granted tax-exempt status, 
intervene to provide free assistance to Group B members on the exact steps needed to take—or 
create—to assure winning the prize of full permanent residency and eventually citizenship. 

Many of the specific facts pertaining to the named plaintiffs are spun by the defendants 
through deletions and misstatements to create a false picture of innocent alien wives but innately 
culpable and troublesome husbands. (Memorandum, pp 6-9). Culpability or vexation are not the 
issues in this case. The issues are whether the VAWA provisions and their enforcement violate 
the constitutional rights of Group A, thereby causing injury. 

This Court is referred to the Amended Complaint at ^ 53-125 for the accurate factual 
allegations concerning the class representatives. 

STANDING 

The U.S. Supreme Court’s practice is to sustain the jurisdiction of federal courts to issue 
injunctions and other relief to protect rights safeguarded by the Constitution and to restrain 
government officials from doing what the Constitution forbids the Government to do. Bell v. 
Hood , 327 U.S. 678, 684 (1946)(citations omitted). Interests and “values of an abstract nature or 
esoteric nature can provide the basis for standing,” O'Hair v. White . 675 F.2d 680, 687 (5 th Cir. 
1982), such as the highly abstract rights to speech, association and equal protection, Wright, Fed. 
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Prac. & Proc. Supp. , § 3531.4, atpp. 954-55 (2008). Their importance and the protection of 
individual constitutional rights is a central part of the role under separation of powers assigned to 
the judiciary where “[t]he touchstone to justiciability is injury to a legally protected right....” 
Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 140-41 (1951)(citations 
omitted). Injuries need only be alleged—not proven, and are deemed true on the defendants’ 
facial Rule 12(b)(1) motion. Robinson v. Overseas Mil. Sales Corp. , 21 F.3d 502, 507 (2d Cir. 

1994)(citations omitted). The alleged injuries in this case stem from what the Justice 
Department (“DOJ”) considers law enforcement proceedings, Exhibit 1 , and include the threat of 
future hann. “Past wrongs are evidence bearing on whether there is a real and immediate threat 
of repeated injury.” O’Shea v. Littleton , 414 U.S. 488, 496 (1974). The Government is not about 
to stop enforcing the VAWA provisions, which creates a certainty of future injuries to Group A 
members. At this very moment, some Group A members and at least two of the named plaintiffs 
are having their rights violated by the defendants. (Amended Complaint ^ 14-24, 95, 125). 
Procedural Due Process Violations 

“VAWA cases are pretty much a joke, most of them are approved because there is 
only one side. There’s a ring of groups that know what to tell the officials at the 
Vermont Service Center. There’s an extremely high approval for VAWA cases.” 

Dean Hove former USCIS Upper Midwest Deputy District Director. 

When the power of government is used against a person, there is a right to fair procedure 

to determine the legality of the government’s decision. Due process requires the opportunity to 

be heard “at a meaningful time and in a meaningful manner” before government burdens life, 

liberty or property. Armstrong v. Manzo , 380 U.S. 545, 552 (1965). In determining what 

process is due, the courts look to three factors: (1) whether existing procedures create an 

unreasonable risk of an erroneous deprivation, (2) the private interest affected by official action, 

and (3) the Government’s interest in the existing procedures. Mathews v. Eldridge , 424 U.S. 
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319, 335 (1976). When procedures limit fundamental constitutional rights, the laws creating 
them must serve compelling governmental interests. Rotunda, Treatise on Constitutional Law , § 
15.7, 4 th ed. 2008. 

Three VAWA procedures violate procedural due process: Secrecy , 8 U.S.C. § 

1367(a)(2) & (c), provides no notice and no opportunity for Group A members to be heard at 
proceedings that find them responsible for “battery,” “extreme cruelty” or an “overall pattern of 
violence;” and two evidentiary provisions referred to as Turning a blind eye, 8 U.S.C. § 
1367(a)(1)(A), and Relying on untrustworthy evidence , 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 
204.2(c)(2)(iv), and 61 Fed. Reg. 13,066, ignore evidence from Group A but rely on 
incompetent evidence from Group B. All three corrupt the truth finding function and violate 
fundamental constitutional rights in detennining whether Group A mistreats Group B. 

Speech Where the reasonableness of the Govermnent’s decisions depend on findings of 
fact, the evidence used to prove those findings must be disclosed to the adverse party so that he 
can show the evidence untrue. Greene v. McElroy , 360 U.S. 474, 496-97 (1959). This is 
especially important when the evidence consists of testimony by those who “might be perjurers 
or ... motivated by malice, vindictiveness, intolerance, prejudice or jealousy.” Id. The secrecy 
and evidentiary provisions prevent the accused from speaking or hiring attorneys to speak for 
them or presenting oral and written evidence on their behalf. It’s commonly called “railroading.” 

Marriage “Choices about marriage, family life, ... are among associational rights [the 
Supreme] Court has ranked as ‘of basic importance in our society.’” M.L.B. v. S.L.J. , 519 U.S. 
102, 116 (1996)(citation omitted). Group A members do not have the freedom of choice to 
challenge the accusations and findings of marital mistreatment. Nor can Group A choose to 
submit Group B’s use of the VAWA process as evidence of an alien’s motivation for fraud in 
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restraining order, arrest and divorce proceedings. Group A members are boxed-in between two 
equally harmful alternatives: found guilty of domestic mistreatment by the Federal Government 
or perjury in sponsoring alien wives for residency. A dilemma that effectively chills Group A 
members’ rights to choose to seek annulments or divorces. 

Privacy & Reputation The right to privacy protects one’s private life from government 
intrusion, Olmstead v. United States , 277 U.S. 438, 478-79 (1928)(Brandeis, J. dissenting), and 
the right to privacy regarding family matters is inherent in the concept of liberty, Rotunda, 
Treatise on Constitutional Law , § 18.26, 4 th ed. 2008. The VAWA provisions result in the 
wholesale intrusion by the defendants into private matters without any procedures for protecting 
the privacy rights of Group A members. 

Government harm to reputation in connection with the denial of a right recognized by 
state law infringes a liberty interest that triggers due process. Neu v. Corcoran , 869 F.2d 662, 
669-670, & n. 2 (2d Cir. 1989). VAWA provisions prevent Group A from preventing or 
correcting false findings by the defendants that are defamatory. The defamations are available to 
certain Federal, State and local employees, private organizations providing benefits and 
“victim’s service[s],” and law enforcement officials. 8 U.S.C. § 1367(b)(2)(4)(5) & (7). Since 
the defamatory statements are made in official proceedings and constitute an accurate depiction 
of those proceedings, the statements are privileged under state law in defamation actions. E.g., 
Andrews v. Gardiner , 224 N.Y. 440, 446, 121 N.E. 341, 343 (1918); N.Y. Civil Rights Law § 74. 
The result is that the one-sided, secret VAWA proceedings eliminate the right to a state cause of 
action for defamation brought by Group A members. 

The Alice in Wonderland nature of the VAWA determination of mistreatment is best 
illustrated by 8 U.S.C. § 1367(a)(1)(A). Defendants cannot make any decisions to find Group B 
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inadmissible or deportable solely from information provided by Group A members who have 
mistreated their alien spouses. The threshold question is whether Group A mistreated Group B. 
The defendants, however, cannot accept any evidence from Group A as to innocence because 
such evidence may result in findings of no mistreatment, which means self-petitioners are 
ineligible under VAWA. And VAWA ineligibility means Group B members would be 
inadmissible or deportable as a result of evidence solely from Group A, which the law forbids. 

So to conform to the statute, Group A members are presumed guilty and denied any opportunity 
to show otherwise. That is no way to find the truth, but it is in the tradition of every kangaroo 
trial, witch-hunt or “French Reign of Terror” proceeding that ever occurred. 

Government’s Interest The defendants represent the Government’s interest as preventing 
“accused batterers” of participating in the VAWA process so as to “ensure the effectiveness of 
the application procedures.” (Memorandum p. 5). The focus of those procedures is determining 
whether Group A members mistreated members in Group B. The same objective can be served 
without the wholesale violation of the rights of Group A by providing those procedures of the 
adversarial process that convince the governed that “justice has been done,” Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 172 (1951) (Frankfurter, J., concurring). “The 
validity and moral authority of a conclusion largely depend on the mode by which it was 
reached. Secrecy is not congenial to truth-seeking and self-righteousness gives too slender an 
assurance of rightness.” Id at 171. 

Injuries from Procedural Due Process Violations 

The denial of procedural due process in proceedings that impact fundamental 
constitutional rights injure Group A members in personal and individual ways. Lujan v. 
Defenders of Wildlife , 504 U.S. 555, 560 n. 1 (1992). The basic interest in notice and 
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opportunity to be heard supports standing: a plaintiff is even entitled to nominal damages on a 
showing of a deprivation of procedural due process without any other actual injury because of 
the importance to organized society that procedural due process be observed. Carey v. Piphus, 
435 U.S. 247, 266 (1978). The defendants’ Rule 12(b)(1) motion claims “none of the named 
plaintiffs can confirm that his ex-wife actually filed any application under VAWA,” 
Memorandum p. 17, so any violations of their procedural due process rights is “conjecture.” But 
the Amended Complaint at 110 states that Mr. Cardozo’s alien wife “used VAWA to acquire 
pennanent residency,” and the Cardozo Affidavit confirms that, Exhibit 2 . The three other co¬ 
representatives allege their ex-wives used, are using or will use VAWA. 

Lack of procedural due process infringes speech by Group A, but not by prosecuting or 
punishing speech after it occurs. Memorandum p. 22, rather by preventing speech before it 
occurs—censorship. 

The VAWA provisions create on going risks that effectively limit freedom of choice in 
not only whom to marry but whether to terminate a marriage. Group A members cannot divorce 
without the risk of being subjected to special disabilities created by the provisions, which means 
they have a substantial, immediate, and real interest in whether the provisions are valid. See 
Evers v. Dwyer , 358 U.S. 202, 204 (1958). VAWA secrecy prevents Group A from using 
Federal records to reopen state criminal and civil cases or defend against current actions by 
showing that accusations by Group B lack credibility because such claims are driven by the prize 
of full permanent residency. 

When citizen men bring alien fiancees to America for marriage or sponsor their alien 
wives for conditional permanent residency, they must enter into contracts with the Federal 
Government, USCIS form 1-864. 8 U.S.C. § 1183a. The enforceable agreement obligates Group 
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A to support Group B to the amount of 125% of the poverty level if alien wives receive public 
assistance. These obligations may last for 10 years and divorce does not end them. Findings by 
the Government that alien wives are inadmissible or deportable will end the husband’s 
obligation, since the wives will no longer be in the U.S. legally. The VAWA provisions, 
however, provide waivers for conduct that would normally result in inadmissibility or 
deportability, 8 U.S.C. §§ 1182(h), 1227(a)(1)(H) and 1229b(b)(2); thereby assuring that alien 
wives legally remain in the U.S. and the husbands obligated to support them. 

Many members of Group A use or will use K-l fiancee visas to bring their future foreign 
wives to America. An amendment to VAWA limits citizen husbands to sponsoring just two such 
visas unless a waiver is obtained. 8 USCS § 1184(d); Memorandum USCIS, HQOPRD 
70/6.2.11. An obvious factor in considering a waiver is whether a prior alien wife was adjudged 
inadmissible or deportable, but the VAWA provisions effectively prevent that. So those who are 
unlucky in marriage to aliens are effectively limited to two K-1 fiancees, while those who seek 
only domestic spouses still have the freedom to marry as often as they wish. 

The VAWA process casts a continuing and brooding presence of risk and fear that 
threatens an American man’s right to marry an alien female when considering the high failure 
rate of marriages, the intense desire of aliens to gain admission to the U.S., and that marriage is 
fundamental to the very existence and survival of mankind, Skinner v. Oklahoma , 316 U.S. 535, 
541 (1942). Such risks are sufficient for standing, Cronin v, FAA , 73 F.3d 1126, 1130 (D.C.Cir. 
1996) and also deter Group A members from again marrying aliens. 

Privacy and reputation injuries derive directly from unexpired and unretracted 
government action, which satisfies standing. See Foretich v. United States , 351 F.3d 1198, 1213 
(2003). DOJ considers the fact-findings in the VAWA process as compiled for law enforcement 


13 



purposes and cannot be released without constituting an “unwarranted invasion of the personal 
privacy of third parties” under 5 U.S.C. § 552(b)(7)(C). Exhibit 1 . Yet, it is highly likely that 
privacy and defamatory information concerning Group A will be communicated to government 
or private providers of benefits to Group B because 8 U.S.C. § 1641(c) requires the providers to 
verify information by accessing the defendants’ findings. Such disclosures constitute publication 
to third parties and create the risk of even wider publication. (Amended Complaint 21-24, 
148-49, 151-55, 203). The likelihood of disclosure suffices for standing. See Bryant v. Yellen , 
447 U.S. 352, 366-67 (1980). Further, the likelihood of wider disclosure is significantly greater 
than the likelihood of a nuclear accident for which the Supreme Court found standing in Duke 
Power Co, v. Carolina Envtl. Study Group, Inc. , 438 U.S. 59, 64, 69 (1978). 

Additional reputation harm is based on Valmonte v. Bane , 18 F.3d 992 (2d Cir. 1994), 
where the Second Circuit found specific deprivation of plaintiffs opportunity to seek 
employment caused by a statutory impediment established by government. In Valmonte, the 
state determined persons were child abusers without proper due process and kept their names in a 
registry unavailable to the general public. If such a person applied for employment in childcare, 
the potential employer had to check the registry, which would result in denial of a job. The 
person denied the job had to be told whether it was based on the registry. Under VAWA, Group 
A members applying for employment with the Federal Government that requires a security 
clearance will have their VAWA records checked by the FBI, which will result in a denial. But 
any denial will remain secret, since disclosure to Group A is prohibited. Infringement of 
opportunity to work for the Government is punishment of a most server type. U.S. v. Lovett , 328 

' Counsel for the class has requested statistics on the release of such records. The F.O.I.A. 
request is pending with USCIS and on appeal with EOIR. 
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U.S. 303, 315 (1946). In Valmonte the process allowed for notifications and appeal procedures, 
but was still found to create an “enormous risk of error” resulting in loss of employment. 
Valmonte , 18 F.3d at 1003. The VAWA provisions provide no procedures. 

Under VAWA “credible evidence” means whatever the defendants decide it to mean. 8 
U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), 61 Fed. Reg. 13,066, and Virtue, INS 
Memorandum , 76 Interpreter Releases 162, 168-169 (Jan 25, 1999). The defendants have no 
clear cut standards for determining credible evidence while the only discernible rule for 
allocating weight is that court documents, medical reports, police reports, and other official 
documents will receive more weight than documents created by Group B. Id., Virtue. VAWA 
has confused authentication of official documents with the truth of the matters asserted. All too 
often falsehoods are inserted into court documents submitted by parties, lies told to medical 
personnel, and misrepresentations made to the police. Giving additional weight to the contents 
of such documents is bootstrapping, since the source of infonnation mainly comes from Group 
B. The evidentiary benefits of such documents are not lost on immigration lawyers, Feminist 
groups (some of which advise withholding infonnation from the police and courts) and Group B 
members. They intentionally create a trail of official documents filled with false charges against 
Group A so that those documents can be used as “primary evidence” in the VAWA process. Of 
course, another very foreseeable result is that the false charges will result in jail, temporary 
restraining orders, harm to occupation, lost of employment, legal fees, and pink-listing, which is 
similar to the blacklists of the McCarthy era. As back then, lives are destroyed based on 
unsubstantiated accusations. 

The anticipation of future injury itself can provide standing when persons reasonably 
suffer fear of the risks they cannot do anything to lessen. N.Y.P.I.R.G. v Whitman , 321 F.3d 
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316, 325-26 (2d Cir. 2003). Group A members have no legal recourse, other than this lawsuit, to 
prevent the violation of their due process rights when the VAWA process deprives them of free 
speech and freedom of choice in marital decisions or invades their privacy or injures their 
reputation. The information held by the defendants is a ticking time bomb. 

Equal Protection Violations 

The VAWA provisions classify persons so as to prevent the exercise of fundamental 
rights on equal terms: (1) Americans v. different nationalities, (2) U.S. citizens v. non¬ 
permanent aliens, and (3) males v. females. “[Wjhere fundamental rights and liberties are 
asserted under ... Equal Protection ... classifications which might invade or restrain them must 
be closely scrutinized and carefully confined. Harper v. Virginia State Bd. of Elections, 383 
U.S. 663, 670 (1966); Zablocki v. Redhail . 434 U.S. 374, 388 (1978). 

Nationality & Alienage: Nationality arises from a person belonging to a nation. 

Alienage means a foreign born person who has not yet qualified for citizenship. The aliens 
concerned with in this action are non-permanent; that is, not full permanent residents. 

Nationality and alienage are two different classifications but both are suspect. Frontiero v. 
Richardson , 411 U.S. 677, 682 (1973)(citations omitted). 

The VAWA provisions aim to keep American citizens who mistreat their non-American, 
alien spouses from opposing a spouse’s application for full permanent residency. (Memorandum 
p. 5). The defendants, therefore, must find American citizens guilty of mistreating their spouses. 
It is in reaching these findings that the defendants treat American citizens differently than non- 
American, non-permanent aliens. The aliens know about the proceedings and can submit 
evidence—the citizens are shut out. VAWA’s classifications do not remotely serve the end of 
truthfully determining mistreatment because participation and evidence from citizens are lacking 
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due to their American nationality and citizenship. The denial of fundamental rights to American 
citizens but allowed to non-American aliens is so disconnected with finding the truth that the 
provisions are inexplicable by any motive other than animus toward American citizens, mainly 
men, who marry foreigners. The provisions, therefore, violate equal protection. See Zablocki , 
434 U.S. at 388-89. 

The defendants focus on the “citizen v. alien” distinction and argue that the Government 
can deprive citizens of fundamental rights while giving those same rights to non-permanent 
aliens because citizens are not similarly situated with aliens. (Memorandum p. 23). Long ago 
the U.S. Supreme Court found that rights to equal protection “are universal in their application, 
to all persons within the territorial jurisdiction, without regard to any differences ....” Yick Wo 
v. Hopkins, 118 U.S. 356, 369 (1886). The Constitution “neither knows nor tolerates classes 
among citizens,” Plessey v. Ferguson , 163 U.S. 537, 559 (1896)(Harlan, J. dissenting). Those 
words are now understood to state a commitment to the law’s neutrality where the rights of 
persons are at stake, whether citizens, legal or illegal aliens. Romer v. Evans , 517 U.S. 620, 623 
(1996). How ironic that today, America, which has consistently granted aliens within its borders 
rights similar to U.S. citizens, now deprives those citizens of rights granted aliens. The 
Constitution does not allow for such; if anything, citizens have more rights. See Bemal v. 
Fainter . 467 U.S. 216, 221 (1984). 

Sex: The Congressional history of VAWA is not sex-neutral but shows a motivation to 
burden men, and the challenged provisions are presently applied disproportionately against men. 
The purpose of an act must be found in its natural operation and effect, Truax v. Raich , 239 U.S. 
33, 40 (1915)(citations omitted), and the purpose of VAWA is not only plainly shown by its 
history, but frankly revealed in its title: The Violence Against Women Act. 
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Congress’s goal in passing VAWA was to protect “immigrant women,” from citizen men, 
Hernandez v. Ashcroft , 345 F.3d 824, 827, 840-41 (9 th Cir. 2003); H.R, Rep. No. 103-395, at 25. 
The Congressional history and Government documents reflect a belief in traditional stereotype 
distinctions between the sexes that identify females as innocent victims and males as batterers. 
Baskerville, Family Violence in America , p. 21 (2006)(domestic violence is perpetrated as often 
by women as men, n. 44). Congress used the term “women” as the intended beneficiaries of the 
Act, and not until 2005 did the statute, first enacted in 1994 and repeatedly amended, specifically 
include men as beneficiaries rather than the culprits the legislative history reflects. VAWA’s 
original enactment, as evinced by the terminology used and viewed in the backdrop of prevalent 
ill will toward men held by the Feminist lobbyists who created the Act, shows it was at least 
partially motivated by bias against men. The Act continues to this day to have that effect, so it 
violates equal protection. See Hunter v. Underwood , 471 U.S. 222, 233 (1985). 

Laws might not have sex classifications written in words, but they may be applied in such 
a way as to create classifications. See Yick Wo v. Hopkins, 118 U.S. at 373-74. The Amended 
Complaint alleges at 126-39 the discriminatory application of the law by the VAWA Unit at 
the USCIS Vennont Service Center. Further, as Gordon’s treatise on Immigration Law and 
Procedure , § 41.05(1) and feminist advocates, such as Gail Pendleton of the National 
Immigration Project, make clear: it is primarily alien wives who use the VAWA process and for 
whom the process was intended. DOJ’s Office on Violence Against Women, which administers 
VAWA funds, instructed the Delaware Domestic Violence coordinating council that “states must 
fund only programs that focus on violence against women”; the victims served under VAWA 
programs are 90% female; DOJ’s National Institute of Justice specifically prohibits “proposals 
for research on intimate partner violence against... males of any age,” and requires that 
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“[strategies for preventing intimate partner violence should focus on risks posed by men,” July 
2000, NCJ 181867. These are just some of the many examples of the discriminatory application 
of VAWA against men as detailed by R.A.D.A.R. in YAWA Programs Discriminate Against 
Male Victims , Dec. 2007, www.mediaradar.org. VAWA is presently a device used to impose 
burdens primarily on males rather than females. 

Injury from Equal Protection Violations 

The Amended Complaint claims the Government erected and defendants enforce 
unconstitutional barriers—secrecy, evidentiary, and arbitrary definitions—that make it 
impossible for Group A to obtain the same benefits of procedures in defending against 
accusations as Group B members have in prosecuting those accusations. The injury is in not 
being considered equally without the discriminatory obstacles, and causality exists because 
plaintiffs are able and ready to defend against the accusations but the VAWA provisions prevent 
them. Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville, 508 U.S. 656, 666 
(1993). In other words, Group A cannot compete on an equal footing with Group B in the 
mistreatment determinations. The remedy is restoring equality, which can occur by withdrawing 
the benefits of procedures from the favored class, Group B, or extending the same procedures to 
the excluded class, Group A. Heckler v. Mathews , 465 U.S. 728, 740 (1984)(citation omitted). 

The current climate in America in which family courts believe wives but not husbands 
compounds the harm to citizen husbands from the VAWA provisions. The challenged 
provisions drafted by Feminist organizations are clearly ingenious. They exploit a society biased 
against men when up against their wives—not wholly unlike the societal bigotry that led to the 
decision in Plessy v. Ferguson , 163 U.S. 537. Today, men are stereotyped as the ones most 
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likely to resort to physical violence in a domestic dispute when actually it is the female. 
American Journal of Public Health , May 2007, Vol. 97, No. 5, pp. 941-47. 

Overbroad and Vague and Injury 

Enactments are facially overbroad when their reach is so sweeping that they could deter 
persons from engaging in protected speech, Broadrick v. Okla. , 413 U.S. 601, 612 (1973), and 
void for vagueness when “men of common intelligence must necessarily guess at [their] 
meaning[s] and differ as to [their] applications,” Connolly v. General Constr. Co. , 269 U.S. 385, 
391 (1926). Expansive scope and uncertain meanings inevitably lead citizens to “steer far wider 
of the unlawful zone . . . than if the boundaries of the forbidden areas were clearly marked” and 
“delegate basic policy matters to [government employees] for resolution on an ad hoc and 
subjective basis, with the attendant dangers of arbitrary and discriminatory application.” 

Grayned v. City of Rockford , 408 U.S. 104, 108-09 (1972)(citations omitted). 

The VAWA process requires that Group A members engage in “battering” or “extreme 
cruelty” or an “overall pattern of violence.” (Amended Complaint ^ 188-204). These terms, 
however, are open-ended and nebulous. Battery includes anything from plaintiffs kissing their 
alien wives when they don’t want to be kissed to felonious physical injury. See 61 Fed. Reg. 
13,066. Extreme cruelty includes the verbal infliction of emotional distress without any physical 
manifestations, verbal and other acts against third parties, and behaviors, including speech, 
intended to control and exercise power over Group B. Pendleton, Immigration and Nationality 
Law Handbook , p. 2, n. 5, p. 6, ed. 2001-02. Overall pattern of violence, which is a catch-all 
provision, includes “name calling,” “criticizing, insulting, belittling,” “false accusations,” 
“blaming,” “ridiculing,” “lying,” “calling [wife] sexually degrading names,” “comments about 
women’s bodies,” “accusing [wife] of having a lover,” “reminding [wife] of her duties,” 
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“threatening to leave [wife],” “calling [wife] to make sure she is okay,” etc. DOJ funded studies: 
1999 National Victim Assistance Academy , chap. 8; Family Violence Prevention Fund, Breaking 
the Silence - Training Manual , pp 55-58 (2006). 

The words used by Group A that rise to the level of mistreatment include protected and 
unprotected speech and afford little, if any, opportunity to avoid a finding of mistreatment. The 
intentional vagueness and expansiveness of the terminology trap the innocent by not providing 
fair warning, allow for arbitrary and discriminatory enforcement, and inhibit the exercise of basic 
First Amendment rights. Grayned , 408 U.S. at 108-09. Any marital quarrel or effort to make-up 
in which Group A members dare open their mouths can and will be held against them by the 
defendants, so they remain silent—an injury of censorship. 

Bill of Attainder and Injury 

U.S. Const. I. § 9 cl. 3 prohibits acts of Congress “that apply to ... easily ascertainable 
members of a group in such a way as to inflict punishment...” without the safeguards of a trial. 
U.S. v. Lovett , 328 U.S. at 315. The severity of the punishment is irrelevant, U.S. v. Brown , 381 
U.S. at 447, and “[t]he deprivation of any rights, civil or political previously enjoyed, may be 
punishment...,” Cummings v. Missouri, 4 Wall. 277, 320 (1867). 

State secrecy, taking evidence from one side, and amorphous and arbitrary definitions of 
mistreatment all injure Group A by depriving rights and all maximize the chances of finding 
Group A members guilty as punishment for marrying aliens. Mistreatment of alien wives can 
just as well be handled by allowing due process and equality of opportunity for Group A. 

The fact that the punishments are inflicted through the instrumentality of immigration 
proceedings make them no less galling, effective or invalid than if they had been done by an Act 
of Congress designating mere allegations of mistreatment by Group B and others in their corners 
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as actual proof of criminal and civil wrongs. Cf. Lovett , 328 U.S. at 316. “Those who wrote our 
Constitution well knew the danger inherent in special legislative acts which take away the life, 
liberty or property of particular ... persons, because the legislature thinks them guilty of conduct 
which deserves punishment.” Lovett , 328 U.S. at 317. 

Causation and Remedies of Injuries 

Standing causation requires that the asserted injuries are the consequences of or fairly 
traceable to the defendants’ actions. Duke Power Co, v. Carolina EnvtL Study Group, Inc., 438 
U.S. 59, 72 (citations omitted). The VAWA provisions are the instruments of harm for without 
them there would be no secrecy, incompetent and ignored evidence, arbitrary definitions of 
mistreatment, disclosure of private matters and unchallenged falsehoods, and the violations of 
rights. 

The causal connection can also result from action by third parties because fairly traceable 
injuries do not require the defendants’ actions to be the last step in the chain of causation, 
Bennett v, Spear , 520 U.S. 154, 168-69 (1997), and it matters not whether that last step is a 
discretionary decision, see F.E.C. v. Akins , 524 U.S. 11, 25 (1998), for standing can be based on 
a prediction that remedial benefits will flow from nonparties behavior in response to a decision, 
Duke Power Co. , 438 U.S. at 74-75. The VAWA provisions lead to fraudulent police 
complaints, arrests, and temporary restraining orders against Group A in order for Group B to 
have official documents for gaining full pennanent residency. Finding the provisions 
unconstitutional would minimize fraud by increasing the chances of defrauders being caught. 

Causation is also satisfied by showing there is a substantial likelihood that the requested 
relief will redress the injuries. Duke Power Co. , 438 U.S. at 75 n. 20. The defendants’ 
memorandum misstates and leaves out pertinent sections of the relief sought in an effort to 
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diminish the likelihood that the requested remedies will rectify the injuries. The Amended 
Complaint at Tj 219 rather than the Defendants’ Memorandum at pp 12-13 should be used for an 
accurate representation of what the class requests: nominal damages for past injuries; 
invalidating and enjoining the operation of the VAWA provisions (the traditional method for 
enforcing personal constitutional rights, Wright, Fed. Prac. & Proc. Supp. , § 3531.6, pp 1191-92 
(2008); access to records holding Group A members guilty of mistreatment and a fair means, 
similar with the Privacy Act 5 U.S.C. 552a(d), to correct those records; specific and limited 
definitions of mistreatment; and procedures for preventing the disclosure of private and false 
information about Group A. Such remedies will prevent or at least alleviated the injuries caused 
by the VAWA provisions. See Massachusetts v. EPA , 127 S. Ct. 1438, 1458 (2007)(some 
measure of relief suffices). 

Finally, the line of causation in this case is more traceable than in Duke Power Co., 438 
U.S. at 74-75 or United States v. SCRAP . 412 U.S. 669, 688-90 (1973). 

RULE 12(b)(6) 

Rule 12(b)(6) requires the plaintiff class to provide the grounds on which its claims rest 
through factual allegations sufficient “to raise a right to relief above the speculative level.” ATSI 
Communs., Inc, v. Shaar Fund, Ltd. , 493 F.3d 87, 98 (2d Cir. 2007)(citing Bell Atl. Corn, v. 
Twombly , 127 S.Ct. 1955, 1965 (2007)). To do so, a complaint should place allegations in a 
context that raises suggestions of facts required for a cause of action, Bell Atl. Corn. , 127 S. Ct. 
at 1966, and may achieve this through either direct or inferential allegations as to all the material 
elements of a legal theory, Bell Atl. Corn, at 1969. In civil rights actions concerning 
discrimination, as in the case before this Court, it is enough to assert facts and reasonable 
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inferences so that when construing the complaint liberally and in the plaintiff class’s favor, a 
court could infer a violation. See Gregory v. Daly , 243 F.3d 687, 692 (2d Cir. 2001). 

When the Amended Complaint’s factual allegations pertaining to Group A are considered 
in relation to the extensive reach of the VAWA process into personal lives, the barred doors 
behind which the defendants find citizens guilty, and the inappropriate influence exerted by a 
powerful special interest group in creating and executing the process, valid inferences result that 
the class representatives and thousands of citizen men have, are having and will have their rights 
violated. 

A fair reading of the Amended Complaint will show the defendants’ objections baseless: 
bald spots grow hair, specters of speculation are exorcised, reality supplants opinions, content 
holds sway over labels, formulaic recitations are adapted and legal conclusions are unmasked to 
reveal factual bases. Some facts are on infonnation and belief, but all going to the elements of 
the violations of Group A members’ rights to freedom of speech, privacy, freedom of choice in 
marital relationships, procedural due process, equal protection and right of access to deportation 
proceedings. The Amended Complaint gives the defendants fair notice of what the claims are 
and the grounds upon which they rest. Bell Atl. Corn. , 127 S.Ct. at 1964-65. 

Defendants’ cite to Port Dock & Stone Corn, v. Oldcastle Northeast, Inc., 507 F.3d 117, 
121 (2d Cir. 2007), is misplaced because that Court found the plaintiff pled no facts alleging the 
defendants’ acts were for an anticompetitive purpose. The Amended Complaint is not lacking in 
factual allegations of constitutional violations and hann. As for prohibitions on “bald conclusory 
statements” of Goldfine v. Sichenzia , 118 F.Supp. 2d 392, 396-97 (S.D.N.Y. 2000) and “legal 
conclusions, deductions, or opinions” of L'Europeene de Banque v. La Republica de Venezuela , 
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700 F. Supp. 114, 122 (S.D.N.Y. 1988), the defendants cite to no such examples in the Amended 
Complaint—they just make a blanket criticism. 

Some legal conclusions, however, are pennissible when the defendants are given notice 
of the date, time and place of the alleged illegal conduct. Iqbal v. Hasty , 490 F.3d 143, 156 (2d 
Cir. 2007). In this case, the defendants already have notice for they are the ones conducting the 
secret proceedings. If the defendants have any questions as to who, what, where, and when their 
alleged acts occurred, they can simply look to their own employees, and if they want more 
information on the harm they have caused Group A members, they can make a motion for a more 
definite statement, or tightly controlled reciprocal discovery. Iqbal, 490 F.3d at 158. 

CONCLUSION 

The British Star Chamber acted as a court that imposed punishment for actions deemed to 
be morally unacceptable but not in violation of the law. This allowed the Chamber to punish 
anyone for any action that the Chamber felt should be illegal even when it wasn’t. The 
Chamber’s decisions were arbitrary and subjective which allowed it to become an instrument of 
oppression. Hearings held in secret, no indictments, no appeals, no juries. With each 
embarrassment to arbitrary power, the Star Chamber became emboldened to undertake further 
usurpation. It spread terror among those who did constitutional acts. 

American men don’t mind putting up with a fair number of demands: empty the garbage, 
rake the leaves, take me to dinner, buy me a fur coat—but when wives and the Government 
violate their rights in proceedings out of the Middle Ages, that goes a little too far. 

/S/ _ 

Roy Den Hollander, Esq. (1957) 

Attorney and co-plaintiff 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687 0652 
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Defendants Michael Chertoff, Secretary of the United States Department of Homeland 
Security (“DHS”), Emilio Gonzales, director of the United States Citizenship and Immigration 
Services (CIS”), Michael B. Mukasey, Attorney General of the United States, and Kevin Ohlson, 
Director of the Executive Office for Immigration Review (“EOIR”) (collectively, “Defendants,” 
or “Government”), by their attorney Michael J. Garcia, United States Attorney for the Southern 
District of New York, respectfully submit this reply memorandum of law in further support of 
their motion to dismiss the complaint of plaintiffs Roy Den Hollander, Sean Moffett, Bruce 
Cardozo, and David Brannon (collectively, “Plaintiffs”) under Rules 12(b)(1) and 12(b)(6) of the 
Federal Rules of Civil Procedure. 

PRELIMINARY STATEMENT 

Plaintiffs - four men who purport to represent a class of U.S. citizen males currently or 
formerly married to non-citizen wives, and who claim to have suffered, or to be at risk of 
suffering, a number of constitutional violations as a result of their wives’ alleged applications for 
immigration benefits under the Violence Against Women Act (“VAWA”) - fail to demonstrate 
an actual case or controversy in their complaint. As set forth more fully in the defendants’ 
moving brief, the allegations in their complaint are insufficient to establish any injury-in-fact, 
much less an injury fairly traceable to any action by the defendants, and accordingly, plaintiffs 
lack standing to bring this action. In their brief in opposition to the motion, plaintiffs insist that 
they have suffered, or are “highly likely” to suffer hann to their liberty and privacy interests. As 
in their complaint, however, these contentions are insufficient to demonstrate a threat of 
sufficient specificity or immediacy, sufficient to warrant judicial intervention. Rather, most of 
their contentions regarding the harm they might face only emphasize the speculative nature of 
that harm, and thus reinforce that any pronouncement from this Court on the constitutionality of 
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the VAWA provisions would amount to no more than an advisory opinion. Accordingly, the 
complaint should be dismissed for lack of subject matter jurisdiction. 

ARGUMENT 

I. Plaintiffs’ Allegations Regarding Due Process and First Amendment Violations Are Too 

Speculative to Establish Injury-in-Fact 

As in their complaint, plaintiffs fail to establish that the injuries they supposedly face are 
sufficiently “real and immediate.” City of Los Angeles v. Lyons , 461 U.S. 95, 102 (1983); see 
also Lujan v. Defenders of Wildlife , 504 U.S. 555, 560 (1992) (injury must be actual or 
imminent, not conjectural or hypothetical). The thrust of plaintiffs’ memorandum in opposition 
appears to be that their allegations of “harm” are sufficient to establish standing because injury 
may, in some cases, be established by a showing of threat of hann. While this principle may 
apply in some limited situations, see , e.g ., Baur v. Veneman , 352 F.3d 625, 634 (2d Cir. 2003) 
(finding that threat resulting from “exposure to harmful products” could suffice in the “specific 
context of food and drug safety suits”), this Court and others have discouraged any expansion. 

Id. at 636, National Council of La Raza v. Gonzales , 468 F. Supp. 2d 429, 438 (E.D.N.Y. 2007). 
Indeed, ‘“were all purely speculative ‘increased risks’ deemed injurious, the entire requirement 
of‘actual injury’ would be rendered moot, because all hypothesized, non-imminent ‘injuries’ 
could be exalted as ‘increased risk of future injury.’” La Raza , 468 F. Supp. 2d at 438 (quoting 
Center for Law and Educ. v. Dep’t of Educ ., 396 F.3d 1152, 1161 (D.C. Cir. 2005)). 
Accordingly, the threatened harm must be truly imminent, and “clearly identifiable.” Id at 440. 

Here, plaintiffs claim that the defendants’ enforcement of the VAWA provisions “creates 
a certainty of future injuries to [U.S. citizen husbands]” and that “[a]t this very moment, ... at 
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least two of the named plaintiffs are having their rights violated by the defendants.” 1 Plaintiffs’ 
Memorandum of Law in Opposition to the Defendants’ Motion to Dismiss the Amended 
Complaint (“Opp.”) at 8. They do not, however, elaborate on the immediacy of these alleged 
violations, and this deficiency is fatal to their claims. Plaintiffs vaguely contend that the “basic 
interest in notice and opportunity to be heard supports standing,” Opp. at 12 - yet fail to specify 
the deprivation giving rise to this opportunity. Contrary to their contention, it is well established 
that the general interest to “organized society that procedural due process be observed,’’id., is 
insufficient, in itself, to confer standing on an individual or class. See Valley Forge , 454 U.S. at 
482 (“the Art. Ill requirements of standing are not satisfied by the abstract injury in 
nonobservance of the Constitution asserted by . . . citizens”) (internal citations omitted). Indeed, 
many of the contentions in plaintiffs’ opposition - as in their complaint - rest on a premise 
which is plainly false: that VAWA proceedings are adversarial. VAWA proceedings are civil 
proceedings designed for the exclusive purpose of determining whether to afford an alien legal 
status in the United States. The alien’s spouse is not a party to these proceedings, nor do the 
VAWA statutes impose any legal disability against the spouse. 

Plaintiffs likewise fail to establish any immediate connection between their ex-wives’ 
alleged VAWA proceedings and any separate criminal or civil proceedings involving plaintiffs 
personally. At most, they claim that the “VAWA secrecy” provisions in 8 U.S.C. § 1367 prevent 


1 In response to defendants’ statement in their moving brief that none of plaintiffs could confirm 
that his ex-wife filed any application under VAWA, one of the named plaintiffs, Bruce Cardozo, 
attaches an affidavit to plaintiffs’ memorandum, in which he states that his wife did, in fact, file 
an application for lawful permanent resident (“LPR”) status under the VAWA. Opp. at 12; see 
also Plaintiffs’ Ex. 2, Affidavit of Bruce Cardozo, 1} 2. This allegation does little to address the 
fundamental deficiency in plaintiffs’ claims, which is the failure to illustrate a causal connection 
between the filing of a VAWA application and a concrete injury to any named plaintiff. 
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them from “using Federal records to reopen state criminal and civil cases or defend against 
current actions by showing that accusations by [their ex-wives] lack credibility.” Opp. at 12. 
Again, however, none of the named plaintiffs has asserted that he is currently defending against 
any criminal or civil action, or that a past effort to reopen a case has failed. Plaintiffs thus fail to 
establish any personal deprivation of liberty inherent in the VAWA proceedings. 

Plaintiffs’ contention that they have established injury in the form of harm to reputation 
is equally unavailing. It is true, as plaintiffs note, that in some situations, “[gjovernment harm to 
reputation in connection with the denial of a right. . . infringes a liberty interest triggers due 
process.” Opp. at 10 (citing Neu v. Corcoran , 869 F.2d 662, 669-70 & n.2 (2d Cir. 1989)); see 
also Vahnonte v. Bane . 18 F.2d 992, 999 (2d Cir. 1994) (“loss of reputation must be coupled 
with some other tangible element in order to rise to the level of a protectible property interest”). 
In no way does this principle abrogate the requirement that plaintiffs show actual or imminent 
injury, however. See Valmonte , 18 F.2d at 999 (injury must be sufficiently “real and 
immediate”). Thus, plaintiffs’ attempt to equate their own situation to that of the plaintiff in 
Vahnonte is unavailing. See Opp. at 14. In that case, the plaintiff challenged a law that required 
a state agency to keep a Central Register of names of individuals who had been the subject of 
complaints of child abuse; while such records were generally kept confidential, the law required, 
in cases where an individual on the list applied for any child-care related position, that the record 
be disclosed to that employer. Id at 995-96. The statute further provided that such an employer 
could only then hire that individual if it maintained a record of the specific reasons it found her 
“appropriate” for working in the child care field. Id at 996. The Second Circuit found that a 
present controversy existed because the plaintiff alleged that she “would look for a position in 
the child care field but for her presence on the Central Register,” in that if she applied, her 
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potential employer would “by operation of law automatically find out that she is named on the 
Central Register,” and likely not hire her for that reason. Id at 999 (emphasis added). 

Here, plaintiffs cannot claim that their situation is parallel to that of the plaintiff in 
Valmonte because there is no provision in the INA or VAWA that places any affirmative 
disclosure requirements on the federal government. Plaintiffs nonetheless argue that they face a 
similar threat, because those class members “applying for employment with the Federal 
Government that requires a security clearance will have their VAWA records checked by the 
FBI, which will result in a denial.” Opp at 14. This analogy is unavailing because it rests on 
multiple levels of speculation. Cfi La Raza , 468 F. Supp. 2d at 442 (allegations regarding threat 
are insufficient to confer standing when they rest on nothing more than a “chain of 
contingencies”). None of the plaintiffs has alleged that he has applied for a job with the federal 
government, much less that such application has been denied. Nor does any of them allege that 
he plans to apply for a particular job, requiring him to hold a particular security clearance, for 
which he would have applied but for the VAWA provisions. Moreover, they do not point to any 
provision in the VAWA - nor any statute or regulation, for that matter - mandating disclosure of 
immigration records kept under their spouses’ names. Therefore, their situation is a far cry from 
that of the plaintiff in Valmonte , and that case does nothing to advance their claims. 

Finally, as to the alleged threat that the VAWA presents to an “American man’s right to 
marry an alien female,” Opp. at 13, none of the named plaintiffs has demonstrated that this threat 
affects him personally. None was prevented from marrying an alien female in the past, and none 
has alleged that he has any specific plans to marry in the future that have been thwarted. Equally 
baseless is their claim of injury resulting from 8 U.S.C. § 1184(d)(2), a relatively new VAWA 
provision regarding fiance visas, which limits the number of aliens an individual citizen can 
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sponsor for such visas to two, unless he or she obtains a wavier. Plaintiffs complain generally 
that “those who are unlucky in marriage to aliens are effectively limited to two [fiance] visas,” 
Opp. at 13, yet none alleges that he has tried to file a visa petition for a th ir d alien fiancee, much 
less that such petition has been denied. Accordingly, as explained in defendants’ opening 
papers, plaintiffs simply have not demonstrated that they have suffered any direct, concrete 
consequence as the result of any VAWA provision, and therefore, they lack standing to bring 
this action. 

n. Plaintiffs Cannot Show That They Personally Suffered Any Equal Protection Injury 

A. Denial of Equal Protection Based on Alienage Is Not Implicated 

Because plaintiffs cannot demonstrate the deprivation of any liberty or property interest, 
they also have not shown injury for purposes of their equal protection claim under the Fifth 
Amendment. Cf Bolling v. Sharpe , 347 U.S. 497, 499 (1954) (Due Process Clause of the Fifth 
Amendment implicitly includes equal protection guarantee of the Fourteenth Amendment). 
Accordingly, their contentions regarding the VAWA’s different treatment of aliens and citizens 
- see, c.g ., Opp at 16 (“The aliens know about the proceedings and can submit evidence - the 
citizens are shutout [sic]”) - are misplaced. As noted in defendants’ initial memorandum, it is 
well established that ‘“the government can treat persons differently if they are not ‘similarly 
situated.’” Jankowski-Burczyk v. INS , 291 F.3d 172, 177 (2d Cir. 2002) (quoting Able v. 
United States , 155 F.3d 628, 631 (2d Cir. 1998)). In their opposition, plaintiffs mischaracterize 
this statement as a contention that “the Government can deprive citizens of fundamental rights 
while giving those same rights to non-permanent aliens because citizens are not similarly 
situated with aliens.” Opp at 17. To the contrary, Jankowski-Burczyk makes clear that a court 
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must first determine whether two groups are similarly situated before addressing whether 
treating those groups differently implicates equal protection. 291 F.3d at 176-77. 

Here, aliens and citizens are not similarly situated in the context of removal proceedings. 
As stated in Section I, supra , an alien’s deportation proceedings do not pose any immediate 
threat of deprivation on that alien’s U.S. citizen ex-spouse, who is not a party - and who 
evidently has no objection to the alien’s deportation. Only aliens face the threat of deportation, 
and thus receive procedural protection in the form of a hearing where they can contest 
removability. U.S. citizens face no comparable threat, and certainly have no enforceable interest 
in ensuring the deportation of another. Cf. Linda R.S. v. Richard D. , 410 U.S. 614, 619 (1973) 
(“a citizen lacks standing to contest the policies of the prosecuting authority when he himself is 
neither prosecuted nor threatened with prosecution”). Citizens do not receive the same 
procedural protections as aliens in this particular situation because, simply, they have no need 
for them. 

Moreover, as noted in defendants’ opening memorandum, the VAWA statutes on their 
face foreclose the claim of any animus toward citizens, because they allow aliens to file VAWA 
applications whether their spouses are U.S. citizens or LPRs. Plaintiffs ignore the significance 
of this reality in their opposition, stating dismissively that “[t]his case does not involve 
marriages between lull permanent residents and other aliens.” Opp. at 1 (emphasis in original). 
Regardless of which parties are involved in this lawsuit, the statutes provide the same benefits to 
aliens regardless of whether their spouses are LPR aliens or U.S. citizens. 

B. Denial of Equal Protection Based on Gender Is Not Implicated 

As for plaintiffs’ contention that the challenged VAWA provisions are, while gender- 
neutral on their face, “applied disproportionately against men,” Opp at 17-19, plaintiffs are 
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simply not the appropriate parties to bring such a claim. Even assuming the truth of this 
contention - he., that a disproportionate number of women file, and ultimately succeed on, 
VAWA petitions - that fact would have no bearing on plaintiffs. As stated above, plaintiffs are 
U.S. citizens who have no need to avail themselves of the VAWA procedures. While a similar 
equal protection challenge might plausibly be brought by an alien male in response to the denial 
of his own VAWA petition, that situation is outside the scope of this lawsuit. 

CONCLUSION 


For the foregoing reasons and the reasons stated in defendants’ opening papers, 

defendants respectfully request the Court grant their motion and dismiss the complaint. 

Dated: New York, New York 
September 5, 2008 


Respectfully submitted, 

MICHAEL J. GARCIA 
United States Attorney for the 
Southern District of New York 
Attorney for Defendants 

By: /s/ Natasha Oeltjen _ 

NATASHA OELTJEN 
Assistant United States Attorney 
Tel: (212)637-2769 
Fax: (212)637-2686 
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WILLIAM H. PAULEY III, District Judge: 

Plaintiffs Roy Den Hollander (“Hollander”), Sean Moffett (“Moffett”), Bruce 
Cardozo (“Cardozo”), and David Brannon (“Brannon”) bring this putative class action seeking a 
declaratory judgment that certain provisions of the Violence Against Women Act (“VAWA”), 
the Illegal Immigration Reform and Immigrant Responsibility Act, and the Immigration and 
Nationality Act, unconstitutionally discriminate against American men. Plaintiffs also seek 
injunctive relief. Defendants move to dismiss pursuant to Rule 12(b)(1) for lack of standing and 
Rule 12(b)(6) for failure to state a claim upon which relief may be granted. For the following 
reasons. Defendants’ motion to dismiss for lack of standing is granted. 


BACKGROUND 

I. VAWA 

Pursuant to VAWA, an alien spouse can file a petition with the Attorney General 
for immigrant classification (the “VAWA Process”). See 8 U.S.C. § 1154(a)(l)(A)(ii). The 
VAWA Process allows non-citizens who have been subjected to domestic violence to legalize 
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their immigration status without the abusive spouse’s participation. The alien spouse must show, 
inter alia , that she has been battered by a citizen or lawful permanent resident spouse during the 
marriage. See 8 C.F.R. § 204.2(c)(l)(i). 

VAWA prevents the Attorney General or any federal agency from making an 
“adverse determination of admissibility or deportability of an alien . . . using information 
furnished solely by ... a spouse or parent who has battered the alien or subjected the alien to 
extreme cruelty.” 8 U.S.C. § 1367(a)(1). It also prevents the Attorney General from permitting 
“use by or disclosure to anyone ... of any information which pertains to an alien who is the 
beneficiary” of a VAWA application. 8 U.S.C. § 1367(a)(2). However, there are certain limited 
exceptions to non-disclosure. Plaintiffs challenge those provisions that allow: (1) disclosure by 
the Attorney General to law enforcement officers for law enforcement purposes; (2) disclosure 
by the Attorney General to Federal, State, and local agencies for eligibility determinations under 
the statute; and (3) disclosure by government entities to nonprofit victims’ service providers for 
the purpose of assisting victims. See 8 U.S.C. § 1367(b). 

II. The Amended Complaint 

On a motion to dismiss, the allegations of the Amended Complaint are accepted 
as true. While neither a model of clarity, nor a “short and plain statement” as envisioned by Rule 
8, the pertinent factual assertions for each Plaintiff are summarized below. 

A. Rov Den Hollander 

In October 2000, Hollander sought to divorce his wife, a Russian citizen, and 
refused to sponsor her for permanent residency. (First Amended Class Action Civil Rights 
Complaint dated May 2, 2008 (“Compl.”) 64-66). She then utilized VAWA to seek 
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permanent residency by filing a complaint falsely accusing Hollander of extortion and threats. 
(Compl. H 67.) In January 2001, she obtained a temporary order of protection against Hollander, 
which was later dismissed for failure to prosecute. (Compl.. 69.) 

B. Sean Moffett 

In May 2007, Moffett’s wife, a Guatemalan citizen, accused Moffett of assault 
and had him arrested. (Compl. ^ 89.) Moffett spent three nights in jail, while his wife “looted 
his bank account.” (Compl. 90.) The couple divorced in April 2008. (Compl. f 94.) Moffett 
alleges that his ex-wife is currently pursuing permanent residency through the VAWA Process. 
(Compl. f 95.) 

C. Bruce Cardozo 

Cardozo’s wife, a non-citizen, obtained a temporary order of protection by falsely 
claiming that Cardozo “beat her on a monthly basis.” (Compl. 105.) Cardozo asserts that he 
could not change jobs for four years because “corporations check whether applicants have 
restraining orders filed against them, and if so, usually deny them a job.” (Compl. f 108.) 
Cardozo’s wife “subsequently used VAWA to acquire permanent residency.” (Compl. ^ 110.) 

D. David Brannon 

In connection with a divorce proceeding, Brannon’s wife, a Russian citizen, 
accused him of “threatening to kill her” and obtained an order of protection, forcing him out of 
his home. (Compl. 119-20.) Brannon also alleges that his alien wife is seeking permanent 
residency through the VAWA Process. (Compl. 125.) 

Plaintiffs claim that VAWA’s non-disclosure and evidentiary requirements 
deprive them of due process. Specifically, they assert that they are prevented from participating 
in proceedings in which they are “accused of and adjudged responsible for ‘battery,’ ‘extreme 
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cruelty,' [or an] ‘overall pattern of violence.’” (Compl. 145.) They also claim that the 
exceptions in VAWA for disclosure of spousal abuse have harmed their reputations. 

Plaintiffs assert two equal protection claims: (1) that VAWA’s protections apply 
only to alien spouses but not U.S. citizens, (Compl. ’Iff 158-59); and (2) that because VAWA is 
used overwhelmingly by alien females against their citizen male husbands, it discriminates on 
the basis of gender, (Compl. ^]f 160-61). 

Plaintiffs also allege First Amendment claims, asserting that the terms “battery,” 
“extreme cruelty,” and “overall pattern of violence” are vague and overbroad and “effectively 
deter or chill a class members’ freedom of speech.” (Compl. 197.) 

Finally, Plaintiffs contend that VAWA constitutes a bill of attainder because it 
“overwhelmingly punish[es] an unpopular group,” namely American men who “look overseas 
for wives.” (Compl. ^ 205.) 


DISCUSSION 

I. Legal Standard 

Article III standing is “the threshold question in every federal case, determining 
the power of the court to entertain suit.” Ross v. Bank of Am.. N.A. (USAT 524 F.3d 217, 222 
(2d Cir. 2008) (quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)) (internal quotation marks and 
citation omitted). “A court presented with a motion to dismiss under both Rule 12(b)(1) and 
12(b)(6) must decide the jurisdictional question first because a disposition of a Rule 12(b)(6) 
motion is a decision on the merits, and therefore, an exercise of jurisdiction.” Adamu v. Pfizer. 
Inc.. 399 F. Supp. 2d 495, 500 (S.D.N.Y. 2005). 

In considering a Rule 12(b)(1) motion, all facts alleged in the complaint are taken 
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as true and all reasonable inferences are drawn in Plaintiffs’ favor. Bldg. & Const. Trades 
Council of Buffalo. N.Y. & Vicinity v. Downtown Dev,. Inc. . 448 F.3d 138, 144 (2d Cir. 2006). 
“Dismissal is inappropriate unless it appears beyond doubt that the plaintiff can prove no set of 
facts which would entitle him or her to relief.” Raila v. U.S., 355 F.3d 118, 119 (2d Cir. 2004). 
However, “the standing inquiry has been especially rigorous when reaching the merits of the 
dispute would force the court to decide whether an action taken by one of the other two branches 
of the Federal Government was unconstitutional.” Nat’l Council of La Raza v, Gonzales . 468 F. 
Supp. 2d 429, 436 (E.D.N.Y. 2007) (quoting Raines v. Byrd . 521 U.S. 811, 819-20 (1997)), 
aff d , 283 Fed. App’x 848 (2d Cir. 2008). 

To establish standing under Article III, Plaintiffs bear the burden of 
demonstrating: (1) an injury-in-fact that is (a) concrete and particularized, and (b) actual or 
imminent, not conjectural or hypothetical; (2) causation; and (3) that it is likely, not speculative, 
that the injury will be redressed by a favorable decision. Lujan v. Defenders of Wildlife . 504 
U.S. 555, 560-61 (1992). 

A. Injury-in-Fact 

The injury-in-fact prong requires a plaintiff to establish he has “sustained or is 
immediately in danger of sustaining some direct injury . . . that must be both real and 
immediate.” City of Los Angeles v. Lyons , 461 U.S. 95, 102 (1983) (internal quotation marks 
and citations omitted). “Allegations of a subjective chill are not an adequate substitute for a 
claim of specific present objective harm or a threat of specific future harm[.]” Laird v. Tatum , 
408 U.S. 1, 13-14 (1972) (internal quotation marks omitted). With respect to a class action, the 
named plaintiffs “must allege and show that they personally have been injured, not that injury 
has been suffered by other, unidentified members of the class to which they belong and which 
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they purport to represent.” Doe v. Blum . 729 F.2d 186, 190 n.4 (2d Cir. 1984) (citing Warth , 

422 U.S. at 502). 

That the VAWA Process excludes Plaintiffs does not constitute an injury-in-fact. 
Plaintiffs point to no element of the VAWA statutory scheme that results in any actual detriment 
to them. VAWA does not provide for criminal or civil proceedings against Plaintiffs, and no 
such proceeding is alleged to have been instituted against any of them. Instead, Plaintiffs argue 
that the VAWA Process encourages fraudulent police complaints, arrests, and temporary 
restraining orders. However, that prospective harm can be addressed in state court proceedings. 
See NatT Council of La Raza . 468 F. Supp. 2d at 439 (finding no injury where plaintiff members 
who were detained for their immigration status would have due process opportunities to 
challenge the basis of their arrest). 

The VAWA Process provides a mechanism to adjudicate an alien spouse’s 
petition for immigrant classification. No determination is made regarding Plaintiffs alleged 
conduct and, contrary to the Amended Complaint, they are not “adjudged responsible.” (Compl. 

145.) That each of the plaintiffs may desire to see his former spouse deported is not a 
cognizable interest sufficient to confer standing. See Linda R.S. v. Richard D. . 410 U.S. 614, 
619 (1973) (“[A] citizen lacks standing to contest the policies of the prosecuting authority when 
he himself is neither prosecuted nor threatened with prosecution.”). 

Plaintiffs also fail to allege an injury-in-fact resulting from the disclosure of 
alleged domestic abuse by their alien spouses in the VAWA Process. None of the Plaintiffs 
alleges that any disclosure in fact occurred, or that any government entity has threatened to 
authorize such disclosure. Thus, any alleged injury is purely speculative. See Lyons , 461 U.S. 
at 102; see also Nat’l Council of La Raza . 468 F. Supp. 2d at 441 (“[Sjtylizing a speculative 
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injury as a present fear that the ultimate harm might occur does not change the conjecture of a 
future harm into an injury-in-fact.”). 


Similarly, Plaintiffs do not allege injury-in-fact with respect to their First 


Amendment or Bill of Attainder claims. See Laird , 408 U.S. at 13 (“[T]o entitle a private 
individual to invoke the judicial power to determine the validity of executive or legislative action 
he must show that he has sustained, or is immediately in danger of sustaining, a direct injury as 
the result of that action . . . .”) (quoting Ex parte Levitt . 302 U.S. 633, 634 (1937)). The 
Amended Complaint is bereft of any such allegation. 

Accordingly, Plaintiffs fail to meet their burden of establishing an injury-in-fact 
sufficient to support Article III standing. 


CONCLUSION 


For the foregoing reasons, Defendants’ motion to dismiss for lack of Article III 
standing is granted. The Clerk of Court is directed to mark this case closed. 


Dated: December 3, 2008 

New York, New York 


SO ORDERED: 



U.S.D.J. 
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PRELIMINARY STATEMENT 


The Southern District Court’s Order by Judge William H. Pauley III is 
reported at 2008 U.S. Dist. LEXIS 99809 and 2008 WL 5191103. 

SUBJECT MATTER JURISDICTION 

This putative class action was brought for nominal damages and injunctive 
and declaratory relief for the violation of plaintiffs-appellants’ (“Class 
Representatives”) rights to freedom of speech, privacy, freedom of choice in 
marital relationships, procedural due process, and equal protection under the First 
and Fifth Amendments to the United States Constitution. The defendants- 
appellees (“Government”) violated and continue to violate the Class 
Representatives’ rights by enforcing certain unconstitutional provisions of the 
Violence Against Women Act, the Illegal Immigration Reform and Immigrant 
Responsibility Act, and the Immigration and Nationality Act (collectively the 
“VAWA provisions”). The challenged provisions, regulations and Federal 
Registry sections are in bold. 

The Southern District Court had jurisdiction under 28 U.S.C. § 1331, and the 
Second Circuit has jurisdiction under 28 U.S.C. § 1291. 

The lower court’s final Memorandum and Order (“Order”), App. 34, which 
dismissed the First Amended Complaint (“Amended Complaint”), App. 6, for lack 
of standing under Fed. R. Civ. P. 12(b)(1), was entered on December 4, 2008, App. 
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42, the Notice of Appeal was filed on December 19, 2008, App. 43, and the Pre- 
Argument Statement filed on December 19, 2008. 

The Class Representatives request oral argument. 

ISSUES FOR REVIEW 

1. Do the VAWA provisions and their enforcement injure U.S. citizen 
husbands, such as the Class Representatives, by invading their legally protected 
interests? 

2. Did the lower court violate motion to dismiss standards by finding a false 
fact, ignoring allegations in the Amended Complaint, and even adopting a false 
Government allegation so as to dismiss the Amended Complaint for failure to 
allege standing injury? 

3. Do the VAWA provisions exceed Congressional authority by intruding 
into family relations that are traditionally the area of state concern? 

CASE STATEMENT 

The Class Representatives, individually referred to by their last names, are 
all U.S. citizens who married alien females. The marriages did not work out 
mainly because they were fraudulently entered into by the alien wives. The 
Federal Government enforced or is enforcing the VAWA provisions against the 
Class Representatives by making fact-findings that the husbands committed 
domestic violence against their wives. The fact-findings were or are being made in 
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proceedings kept secret from the husbands and based on fraudulent evidence from 

the alien wives and their immigration advocates. The husbands have no 

opportunity to rebut the fraudulent evidence, to determine what the findings are, to 

refute the findings, or limit their disclosure to third parties. 

“The heart of the matter is that democracy implies respect for the 
elementary rights of men, however suspect or unworthy those men may 
be; a democratic government must therefore practice fairness; and 
fairness can rarely be obtained by secret, one-sided determination of 
facts decisive of rights.” Joint Anti-Fascist Refugee Committee v. 

McGrath , 341 U.S. 123, 170, 71 S.Ct. 624, 95 L.Ed. 817 (1951) 

(Frankfurter J., concurring). 

The lower court dismissed the action for lack of standing without ruling on 
class certification. 

STATEMENT OF FACTS 

A U.S. citizen male marries an alien female and they set up house in 
America. 1 The Government allows the wife to live and work here temporarily for 
two years because she is married to a citizen. After the two years, she can become 
a permanent resident and then a citizen, if the two are still married. 8 U.S.C. § 

1186a(c). Before the two years are up, however, the marriage starts to go sour, 
either because of incompatibility, or, more likely, the alien wife married just to 
gain admission to the U.S. and the husband finally realizes he has been deceived. 
The husband starts considering divorce or annulment and tells his wife. Ending the 

1 This case does nut involve marriages between permanent resident aliens and other aliens. 
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marriage before two years are up means the wife will be placed in deportation 
proceedings—but she’s not worried. 

There are three other ways for her to become a permanent resident—a prize 
cherished another the world. One is very difficult and rarely granted: the hardship 
waiver. 8 U.S.C. § 1186a(c)(4)(A); 8 C.F.R. § 216.5(e)(1). The second requires 
an already terminated marriage that is closely scrutinized by immigration 
authorities to see whether a spouse married just to live in America and whether she 
was at fault in the breakdown of the marriage. 8 U.S.C. § 1186a(c)(4)(B); 8 C.F.R. 
§ 216.5(e)(2). The third, the easiest and most certain of success, grants the wife 
permanent residency if she simply accuses her husband of domestic abuse, which 
includes loud arguing, criticism, kissing her when she does not wanted to be 
kissed, or felonious assault. No proof is needed, just accusations, and it is best 
when the accusations are included in an arrest complaint, temporary restraining 
order (“TRO”), or a complaint about violations of a TRO. 8 C.F.R. § 
204.2(c)(2)(iv). Such documents are easy to come by since they result from 
statements made solely by the wife to local or state authorities. Other documents, 
such as a state court judgment, showing that the wife’s accusations were false are 
ignored. This third way is the VAWA path to permanent residency and ultimately 
citizenship (the “VAWA process or proceeding”). Amend. Compl. || 32-39 and 
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45, App. 10-11. 2 The VAWA process excuses alien wives who were here illegally 
before marriage; worked as prostitutes; engaged in marriage fraud; and admit to 
crimes of moral turpitude, such as tax evasion, and violating drug laws. 8 U.S.C. 
§§ 1182(a)(6)(C)(i) & (iii), 1182(h)(1)(C) & (i) and 1227(a)(l)(H)(ii). 3 

The citizen husband decides to end the marriage and not sponsor his alien 
wife for permanent residency because it would require perjury by him before the 
immigration authorities that the marriage is still viable. The danger is that his wife 
will resort to the VAWA process for permanent residency by using false 
accusations of domestic violence against him. The husband’s right to end his 
marriage now carries with it the threat of fraudulent police complaints, TROs, 
arrest, jail, and violation of basic constitutional rights just because he married an 
alien, the marriage failed, and the Government created a rubber-stamp process for 
his wife to gain permanent residency. Some husbands will avoid the danger by 
continuing in a bad marriage and lying to the Government. Others, like the Class 
Representatives, will end their marriages. (Amend. Compl. 53-125, App. 12- 
19). 


9 

' The VAWA process consists of (1) self-petitioning for immediate relative classification, 8 
U.S.C. § 1154(a)( 1 )(A)(iii); (2) applying for cancellation of any pending deportation proceeding, 
8 U.S.C. §1229b(b)(2), which is easiest under VAWA, Sanchez , 505 F.3d 641, 642 (7 th Cir. 
2007); and (3) applying for adjustment of status to permanent residency, 8 U.S.C. § 1255(a). 

3 Ironically, the VAWA provisions have pretty much negated the Government’s policy of 
preventing marriage fraud under the Immigration Marriage Fraud Amendments of 1986, 8 
U.S.C. 1186a, by allowing criminally prone foreign females a no-fault route to citizenship. 
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With divorce or annulment proceedings imminent, the alien wife makes a 
false report with the local police of domestic violence. The police report will be 
used as primary evidence in a VAWA proceeding. The husband, as with Moffett 
and Cardozo, is arrested and jailed. (Amend. Compl. 89, 104, 108, App. 17-18). 
The arrest results in no conviction, but remains on national databases accessible to 
government and employers. The arrest also harms the husband’s occupation, as is 
currently happening to Moffett. (Id. f 89, App. 17). The state court’s ruling that 
the husband is innocent of domestic violence is irrelevant to the VAWA process— 
only the arrest records are used by immigration authorities. 

The alien wife also obtains an ex parte TRO in a state proceeding to which 
the citizen husband has no notice. The TRO is granted based solely on the wife’s 
accusations of domestic abuse, as happened to all the Class Representatives. 
(Amend. Compl. 69, 89, 105, 121, App. 14, 17-19). The TRO requires the 
husband to keep a certain distance from his wife, so he is evicted from the house he 
bought with his own money, as happened to Moffett and Brannon. (Id. 89, 120, 
App. 17, 19). The TRO eventually requires a hearing in which the husband has a 
chance to present his side. If the TRO is dismissed, as happened to Den Hollander 
and Brannon, id. || 69, 121, App. 14, 19, the dismissal is irrelevant to the VAWA 
process. Only the ex parte TRO is used by immigration authorities, again as 
primary evidence, to prove the husband abused his wife, unless the state court 
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okays a permanent restraining order against the husband, then the VAWA process 
uses that document. 

The ex parte TRO allows the alien wife to make any allegations she wishes 
that her husband violated the order. He will face arrest with another entry in 
national databases, and those allegations will also become primary evidence of 
abuse in the VAWA proceeding regardless of whether he is exonerated. 

Since the immigration authorities only take evidence from the wife’s side, 
she and her immigration advocates do not notify the Government of any findings 
of the husband’s innocence by state courts. The husband is prohibited from 
providing evidence of his innocence, and the immigration authorities do not bother 
to look for such. So by simply making false allegations about her citizen husband 
to the police and state courts, the alien wife assures herself permanent residency 
and U.S. citizenship. Perjury is rarely punished in such matters. 

In a state divorce or annulment proceeding and any criminal action, the 
wife’s credibility is an important issue. The wife’s use of the VAWA process 
infers a motivation to make false accusations in state proceedings because those 
accusations require no proof by the immigration authorities, only state documents 
containing her assertions. The secrecy of the VAWA process prevents the husband 
from acquiring evidence that his wife is using VAWA, so he is unable to use that 
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to impeach her credibility in state proceedings, as happened to Moffett, Cardozo, 
and Brannon. (Amend. Compl. 91, 104, 105, 107, 109, 121, App. 17-19). 

The Federal Bureau of Investigation (“FBI”) keeps track of ex parte TROs 
in its National Crime Information Center that will result in the husband being 
detained by U.S. Customs when he re-enters the country from overseas, as 
happened to Den Hollander. The listing also provides a reason for the FBI to deny 
a security clearance to a Federal employee or applicant for a Federal position, but 
the husband, as with Den Hollander, will never know why or be able to challenge 
the denial because VAWA keeps it records sealed from him. Also the husband’s 
application for a job with a private corporation will be denied as a result of a 
background check, as happened to Cardozo. (Amend. Compl. 1108, App. 18). 

The VAWA process, regardless of what a state court does, fines the citizen 
husband responsible for felonies, misdemeanors, or acts arbitrarily decided wrong 
by immigration authorities under the overbroad and vague terms of “battery,” 
“extreme cruelty” or an “overall pattern of violence.” Although the Government’s 
conclusions are kept secret from the husband, the wife, her immigration lawyer and 
her social services advocate from a non-governmental organization (“NGO”) know 
about them. 4 Federal, state and local agencies and private NGOs that may or are 
providing the wife benefits must confirm whether she is applying or received 

4 Often both lawyer and feminist advocates are funded by the Government, which raises a 
conflict of interest issue. 
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VAWA status and was abused, so they also learn about the findings. Moffett and 
Brannon’s alien wives receive benefits from NGOs. (Amend. Compl. || 93, 122, 
App. 17, 19). Federal, state and local law enforcement officials also have access to 
the findings. The husband, however, is unable to determine whether the 
Government’s findings against him have been communicated to any of the above 
third parties because all such communications are kept secret from him, as are 
those concerning the Class Representatives. 

The husband is also unable through any administrative or judicial 
proceeding or under the Privacy Act, 5 U.S.C. 552a, to examine the Government’s 
findings of abuse, correct any mistakes, or limit access, which is presently true for 
the Class Representatives. 

The availability to so many people that the Government decided the husband 
committed domestic violence against his alien wife means it is almost certain the 
findings are going to leak to the general public. When they do, there is nothing the 
husband, or Class Representatives, can do. There are no legal proceedings to 
recover damages or keep the findings from being published further. Of course, the 
husband, as with the Class Representatives, may not learn about any leaks for years 
because of VAWA’s secrecy. The false information, however, will continue 
working relentlessly to clandestinely undermine his reputation, career, and inter- 
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reaction with others until his life collapses—just as the invisible hand of the 
McCarthy lists in the 1950s destroyed many innocent persons. 

In fiscal year 2005, nearly 9,500 alien females used the VAWA process by 
alleging their citizen husbands abused them. Eduardo Porter, Law on Overseas 
Brides is Keeping Couples Apart , N.Y. Times, October 17, 2006. Generally over 
80% of alien wives applying receive permanent residency under VAWA. 
Provisions challenged as unconstitutional. 

Secrecy 

8 U.S.C. § 1367(a)(2) & (c) make secret Government proceedings that 
determine whether a citizen husband committed acts of “battery,” “extreme 
cruelty,” or an “overall pattern of violence” against his alien wife. Under 8 U.S.C. 
§ 1367(b)(2)(4)(5) & (7), the proceedings are kept secret from the U.S. husband 
but not his alien wife, her immigration attorney, private feminist advisors or 
Federal, State, and local public or private agencies that provide benefits to the alien 
wife or any law enforcement agency. 

“Democracies die behind closed doors.” Detroit Free Press v. Ashcroft . 303 
F.3d 681, 683 (6 th Cir. 2002). 
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Turning a blind eye 

8 U.S.C. § 1367(a)(1)(A) requires discarding any exculpatory evidence the 
husband might submit to the Government solely because it passed through his 
hands. INS Memorandum , 74 Interpreter Releases 795, 797 (1997). 

“Facts do not cease to exist because they are ignored.”—Aldous Huxley. 
Relying on untrustworthy evidence 

8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), and 61 Fed. Reg. 
13,061,13,065-13,066 permit the Government to arbitrarily decide the credibility 
and weight of information provided by the alien wife in finding her husband guilty 
of “battery,” “extreme cruelty,” or an “overall pattern of violence.” 5 The evidence 
the Government relies on is often irrelevant, untrustworthy, unauthenticated, and 
plagued by multiple hearsay and character trait information. Since evidence 
submitted by the husband is discarded, there is no adversarial process at work, but 
there is an incentive to suborn perjury. 6 Many centuries have shown the 
adversarial process to be more effective at reaching the truth than Star Chamber 
type proceedings. 


5 “Guilty” means responsibility for a crime or civil wrong, Black’s Law Dictionary , 8 th ed. 1999, 
and is used interchangeably with “responsible” in this Brief. 

6 Imagine this case went to trial but the Govermnent never showed, did not submit any evidence, 
and rather than entering a default judgment, the trial court had to make a decision. There would 
be only one way for the court to decide because there is nothing to support the other side—that is 
what the YAWA provisions do. 
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The framers of the Constitution “did not trust any government to separate 
the true from the false for us.” Thomas v. Collins , 323 U.S. 516, 545, 65 S.Ct. 
315, 89 L.Ed. 430 (1945)(Jackson, J. concurring). 

“Battery,” “extreme cruelty,” and “overall pattern of violence” 

“Self-petitioning” under 8 U.S.C. § 1154(a)(l)(A)(iii)(I)(bb) & 
(II)(aa)(CC)(ccc), cancellation of deportation under 8 U.S.C. § 1229b(b)(2)(A)(i) 
& (C), waiver of inadmissibility under 8 U.S.C. § 1182(h)(1)(C) & (i), waiver of 
deportation under 8 U.S.C. § 1227(a)(l)(H)(ii), non-disclosure of information 
under 8 U.S.C. § 1367(a)(2), prohibition on evidence from U.S. citizens under 8 
U.S.C. § 1367(a)(1)(A), and definitions under 8 U.S.C. § 1641(c)(1)(A), 8 C.F.R. 
§ 204.2(c)(l)(vi) and 61 Fed. Reg. 13,061,13,065-066 all require the husband to 
be adjudged responsible for “battering” or “extreme cruelty” or an “overall pattern 
of violence,” but nowhere are those terms specifically defined. 

Persons cannot know what not to do if there is no way of knowing what 
not to do. 

ARGUMENT SUMMARY 

Protecting victims and punishing violators are laudable goals and may 
actually be the founding principal of civilization—but it cannot be done unless the 
truth is known. In this case, the truth about whether the citizen husband did what 
his alien wife accuses him of doing. The truth is hard to find, but in this 
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democracy, it is done in open proceedings, by an impartial tribunal, listening to 
both sides—not in secret where the accused has no opportunity to be heard and the 
adjudicator remains anonymous. Secrecy ‘“provides a cloak for the malevolent, 
the misinformed, the meddlesome, and the corrupt to play the role of informer 
undetected and uncorrected. ’ Appearances in the dark are apt to look different in 
the light of day.” McGrath , 341 U.S. 123, 172, (Frankfurter J., concurring). 

This action charges that the fundamental rights of citizen husbands, such as 
the Class Representatives, were and are being violated by the way the Government 
provides alien wives permanent residency through the VAWA process. The 
VAWA provisions ignore the traditional adversarial system for determining the 
truth when finding facts that a husband committed domestic violence against his 
alien wife. The secret determinations ignore evidence from the citizen husband 
and consider as wholly trustworthy and persuasive information from the alien wife 
that has been manipulated or created by her immigration advocates. The VAWA 
provisions necessarily assume the husband guilty without allowing him any 
opportunity to prove otherwise. VAWA simply takes the “he said” out of the “he 
said, she said.” 7 


7 An alien wife’s accusations in state proceedings are likely the same as in the VAWA process 
because she will file documents containing the state accusations with immigration authorities. 
Such often leads to the anomalous result of a husband found not to have committed certain acts 
in state adjudications but to have committed the same acts in Federal VAWA adjudications. 
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The fundamental rights at stake are fairness in procedure, freedom of choice 
in marital relations, freedom of speech, privacy, reputation as it relates to a state 
right, and freedom from invidious discrimination. 

The VAWA provisions also act as a bill of attainder. They were enacted 
knowing that they would punish without trial mostly citizen husbands. “The vice 
of attainder is that the legislature has decided for itself that certain persons possess 
certain characteristics and are therefore deserving of sanction....” U.S. V. Brown , 
381 U.S. 437, 449 n. 23, 85 S.Ct. 1707, 14 L.Ed.2d 484 (1965). It must be 
remembered that these husbands are not accused of terrorism, they’re not planning 
to blow-up innocent civilians, all they did was fall for alien females. 

The VAWA provisions created by the Feminist lobby allow alien wives 
prone to criminal pursuits to become permanent residents and eventually citizens 
by simply saying their husbands abused them, and it will not matter that these alien 
wives are lying, committed crimes of moral turpitude, violated drug laws, worked 
as prostitutes and procurers, used fraud and perjury to gain entry into the U.S., or 
are moles for A1 Qaeda. 

The Government uses VAWA to reshape social relations by coercing private 

o 

conduct in accordance with the Feminist Establishment’s ideology. The conduct 

8 Feminist Establishment refers to the unitary belief system held by a sufficient number of 
influential persons in this society so that the ideology of post-modern Feminism dominates over 
other beliefs in the political, govermnental, academic, media, and social spheres. 
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regulated need not amount to criminal or civil wrongs, but even if it does, its 


prevention and punishment more appropriately falls under family law—an area 
traditionally reserved for the states, see U.S. v.Morrison , 529 U.S. 598, 615-16, 

120 S.Ct. 1740, 146 L.Ed.2d 658 (2000), and better served by the states’ police 
forces, family courts, legal aid societies, and numerous non-profit and tax-exempt 
organizations created to assist alien wives. See Zablocki v. Redhail, 434 U.S. 374, 
389, 98 S.Ct. 673, 54 L.Ed.2d 618 (1978). 

ARGUMENTS 

1. Do the VAWA provisions and their enforcement injure U.S. citizen 
husbands, such as the Class Representatives, by invading their legally protected 
interests? 

2. Did the lower court violate motion to dismiss standards by finding a false 
fact, ignoring allegations in the Amended Complaint, and even adopting a false 
Government allegation so as to dismiss the Amended Complaint for failure to 
allege standing injury? 

3. Do the VAWA provisions exceed Congressional authority by intruding 
into family relations that are traditionally the area of state concern? 

The standard of review on a Rule 12(b)(1) motion to dismiss is de novo. 

1. Standing 

A party seeking to invoke a federal court’s jurisdiction must demonstrate: 


15 



(1) Injury-in-fact, which means an invasion of a legally protected interest 
that is (a) concrete and particularized, and (b) actual or imminent, but not 
conjectural or hypothetical. Lujan v. Defenders of Wildlife , 504 U.S. 555, 560, 

112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). A “particularized” injury is one that 
affects the plaintiff in a personal and individual way. Lafleur v. Whitman , 300 
F.3d 256, 269 (2d Cir. 2002). “Imminent” is determined on a case specific basis 
where the greater the harm the lower the probability that is necessary. Baur v. 
Veneman , 352 F.3d 625, 637 (2d Cir. 2003). Probability of the harm occurring can 
depend on a single event or a chain of third party responses. See Wilderness Soc. 
v. Griles . 824F.2d4, 12, 18 (D.C. Cir. 1987). 

Fujan denied standing on a summary judgment motion, not at the pleading 
stage. The Supreme Court stated that “[a]t the pleading stage, general factual 
allegations of injury resulting from the defendant’s conduct may suffice, for on a 
motion to dismiss we ‘presum[e] that general allegations embrace those specific 
facts that are necessary to support the claim.”’ Fujan at 561 (quoting Lujan v. 
National Wildlife Federation , 497 U.S. 871, 889, 110 S.Ct. 3177, 111 L.Ed.2d 695 
(1990)). 

The Class Representatives face a unique obstacle in alleging harm at the 
pleading stage. The VAWA provisions keep the mechanisms of injury closed to 
them, but open to others. As a result, all the injuries are not immediately 
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manifested to the Class Representatives and may remain unknown to them for 
years, such as employment denied, reputation sullied, privacy invaded, and law 
enforcement investigations begun as a result of the Government finding a husband 
committed domestic violence. The unseen, silent hand of government can destroy 
just as readily as the firearm. 

If complaints can be dismissed for failure to adequately allege injury 
because the Government chooses to keep its conduct and resulting harm secret 
from those injured, then this country might as well forget about a democracy and 
go straight to a dictatorship where the Government can do whatever the powerful 
want, regardless of rights. This case is not about a war on terrorism, but about one 
group trying to rule over another in domestic affairs by secretly using the power of 
the Government. In such a situation, standing should at least be determined 
following discovery of what the Government is hiding. 

Furthermore, the Class Representatives should be considered to have 
standing based on the unidentified but identifiable other citizen husbands harmed 
by VAWA, since VAWA secrecy makes it difficult if not impossible for any 
husband to present his grievances before any court. Barrows v. Jackson , 346 U.S. 
249, 257, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953). 9 


9 Secrecy made finding class representatives for this putative class action extremely difficult 
because most husbands don’t even know whether they are the subjects of VAWA proceedings. 
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(2) Causation, which means the injury is fairly traceable to the challenged 
action of the defendant, Lujan v. Defenders of Wildlife , 504 U.S. at 560. 

(3) Remedial relief, which means “obtaining relief from the injury as a 
result of a favorable ruling” is not “too speculative.” Allen v. Wright , 468 U.S. 
737, 752, 104 S.Ct. 3315, 82 L.Ed.2d 556 (1984)(standing denied because relief 
would not cure discrimination). 

When a “third party’s conduct is sufficiently dependent on the incentives 
provided by the defendant’s action, then the resultant injury will be fairly traceable 
to that action, and a court order binding the defendant will likely cure the 
plaintiffs harm.” Wilderness Soc. 824 F.2d at 17. 

The lower court used Raines v. Byrd , 521 U.S. 811, 819-20, 117 S.Ct. 2312, 
138 L.Ed.2d 849 (1997), to apply an “especially rigorous” standard to this action 
that concerns individual civil rights. Order p. 5, App. 38. Raines , a summary 
judgment decision, involved a confrontation of institutional power between the 
Congress and the Executive branch in which a number of individual Congressmen, 
opposed to a line-item veto act, filed suit that the act unconstitutionally reduced 
Congress’s power. The Congressmen alleged injury to the institution of Congress 
as a whole—not to themselves individually. They claimed “loss of political power, 
not loss of any private right.” Raines , 521 U.S. at 821. The Supreme Court denied 

Therefore, standing should also rest on the class as a whole rather than just the four class 
representatives. 
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standing because the case concerned the balance of power between the two 

branches of Government and declined to take on the role of re-distributing that 

power. The Court stated the role for Article III courts was “well expressed by 

Justice Powell in his concurring opinion in United States v. Richardson, 418 U.S. 

166, 192, 94 S.Ct. 2940, 41 L.Ed.2d 678 (1974): 

“The irreplaceable value of the power articulated by Mr. Chief Justice 
Marshall f Mar bury v. Madison , 5 U.S. 137] lies in the protection it 
has afforded the constitutional rights and liberties of individual 
citizens and minority groups against oppressive or discriminatory 
government action. It is this role, not some amorphous general 
supervision of the operations of government, that has maintained 
public esteem for the federal courts and has permitted the peaceful 
coexistence of the countermajoritarian implications of judicial review 
and the democratic principles upon which our Federal Government in 
the final analysis rests.” 

Raines at 828. 

The action before this Court concerns individual rights of a minority, 
men—not a political power dispute among the branches of the Government. 

So the lower court’s “especially rigorous” standard does not apply. 

Furthermore, when federally protected, individual rights are invaded, the 
courts may use “any available remedy to make good the wrong done,” Bell v. 
Hood . 327 U.S. 678, 684, 66 S.Ct. 773, 90 L.Ed. 939 (1946)(citations omitted), 
and protect individual interests from the excesses of the democratic processes, 
Wright & Miller, Fed. Prac. & Proc. , § 3531.4, p. 952 (Supp. 2008). The 
importance and protection of individual constitutional rights is a central part of the 


19 



role under separation of powers assigned to the judiciary where “[t]he touchstone 


to justiciability is injury to a legally protected right,” McGrath , 341 U.S. 123, 140- 
41 (citations omitted), and “traditionally thought to be capable of resolution through 
the judicial process,” Flast v. Cohn , 392 U.S. 83, 97, 88 S.Ct. 1942, 20 L.Ed.2d 
947 (1968). The alleged injuries in this case include past, ongoing, and the threat 
of future harm to the legally protected interests of individuals, as alleged in the 
Amended Complaint, which the lower court apparently ignored. (Amend. Compl. 
1ft 7-13, 15, 20-31, 67, 69-70, 80, 82, 89-90, 93, 103-05, 108, 120, 122, 142-61, 
164-176, 179-87, 196-98, 201-04, 212-14, 217, 219(b), (e), (h), App. 7-10, 13-14, 
16-19,21-31). 

The lower court also mistakenly assumed that standing injury can only occur 

to persons who are the defendants in civil or criminal proceedings brought by the 

Government. 10 Order p. 6, App. 39. If that were true, then all those people who 

sued over environmental, equal protection, and other harm would have been 

thrown out of court because those cases did not involve civil or criminal 

proceedings brought by the Government against them. E.g. Bryant v, Yellen , 447 

U.S. 352, 100 S.Ct. 2232, 65 L.Ed.2d 184 (1980)(non-landowners had standing to 

10 The lower court relies on Linda R. S. v. Richard [). . 410 U.S. 614, 619, 93 S.Ct. 1146, 35 
L.Ed.2d 536 (1973), to find the Class Representatives have no standing because they were 
“neither prosecuted not threatened with prosecution.” Order p. 6, App. 39 (quoting Linda R. S.) . 
Actually, VAWA often results in prosecution in state courts while the VAWA process acts as a 
de facto prosecution finding that a citizen husband committed felonies, misdemeanors, or other 
wrongs. Prosecution, however, is not a requirement for standing. It can help, but without it, the 
courts still find standing. 
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sue for the upholding of a regulation that barred irrigation water to land ownership 
of over 160 acres); Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 
59, 98 S.Ct. 2620, 57 L.Ed.2d 595 (1978)(people near proposed nuclear power 
plants had standing to challenge Government rule limiting nuclear accident 
liability); Evers v. Dwyer , 358 U.S. 202, 79 S.Ct. 178, 3 L.Ed.2d 222 
(1958)(standing for man who was not arrested to sue city for requiring people of 
darker skin color to sit in the back of buses); Baur v. Veneman , 352 F.3d 625 (2d 
Cir. 2003)(standing to sue over Food and Drug Administration procedures). 

Further, the Class Representatives’ standing is unaffected by the VAWA 
provisions not specifying jail time or fines against them. Columbia Broadcasting 
SystemvALS., 316 U.S. 407, 422, 62 S.Ct. 1194, 86 F.Ed. 1563 (1942). It is 
enough that the provisions adversely affect their legal rights. Id. The Supreme 
Court has “long ... granted relief to parties whose legal rights have been violated 
by unlawful public action, although such action made no direct demands upon 
them.” McGarth , 341 U.S. 123, 141 (citations omitted). In McGarth the 
Government made determinations in secret that organizations were Communistic, 
just as here the Government makes determinations in secret that citizen husbands 
committed domestic violence. 

Contrary to the Order at p. 6, App. 39, the VAWA process is not just a 
mechanism for granting permanent residency to an alien, but an adjudication that 
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her husband committed abuse. Without a finding of domestic abuse, there is no 
permanent residency under VAWA. If standing can be found in situations where 
the terms of Government regulations are not addressed to those whose rights are 
affected, Columbia , 316 U.S. 407, 420, then here, where the provisions actually 
aim at those whose rights are violated, standing must logically, although not 
politically correctly, exist. 

The lower court also misinterpreted Laird v. Tatum , 408 U.S. 1, 13-14, 92 
S.Ct. 2318, 33 L.Ed.2d 154 (1972), by holding that allegations of “subjective 
chill” are insufficient for an injury. Order p. 5, App. 38. Laird actually stated, 
“constitutional violations may arise from the deterrent, or ‘chilling,’ effect of 
governmental regulations that fall short of a direct prohibition against the exercise 
of First Amendment rights.” Laird at 11. Here the VAWA provisions were not 
“chilling” but censoring Den Hollander, Moffet, and Brannon from speaking on 
their own behalf in proceedings adjudging whether they committed domestic 
violence. (Amend. Compl. 84, 95, 125, 143, 144, App. 16-17, 19, 21). The 
lower court also wrongly analogized the alleged facts of this action to Laird . In 
Laird the plaintiffs challenged an Army intelligence gathering system that never 
gathered nor was gathering any information on them. Here the Government was 
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receiving and shifting information for making factual decisions about the Class 
Representatives’ conduct. 11 

A certainty of continuing and future injuries persist against the Class 
Representatives because the Government is not about to halt enforcement of the 
VAWA provisions as they pertain to them. See Evers , 358 U.S. at 204. The Class 
Representatives already have had some of their rights violated and are facing the 
threat of more harm. (Amend. Compl. || 21-25, App. 8-9). “Past wrongs are 
evidence bearing on whether there is a real and immediate threat of repeated 
injury,” O’Shea v. Littleton . 414 U.S. 488, 496, 94 S.Ct. 669, 38 L.Ed.2d 674 
(1974). 

The lower court criticized the Amended Complaint for not being a “model of 
... a ‘short and plain statement’ as envisioned by Rule 8,” Order p. 2, App. 35. 

The lower court, however, failed to take into account the “[cjonsiderable 
uncertainty concerning the standard for assessing the adequacy of pleadings ... 
created by the Supreme Court’s decision in Bell Atlantic v. Twombly, 550 U.S. 
544(2007)....” Iqbal v. Hasty . 490 F.3d 143. 155 (2d Cir. 2007). Iqbal itself is a 
case that does not offer much guidance to plaintiffs regarding when factual 

11 The Order at p. 7, App. 40, relied on another factually dissimilar case to find no direct injury. 

In Ex parte Levitt , 302 U.S. 633, 58 S.Ct. 1, 82 L.Ed. 493 (1937), a lawyer challenged the 
appointment of Justice Black to the Supreme Court. The only interest the lawyer had in the 
appointment was that he was a citizen and member of the Supreme Court bar. Here the 
appellants interests include freedom of speech, privacy, marital and divorce decisions, procedural 
due process, equal protection, reputation, and financial. 
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“amplification [is] needed to render [a] claim plausible.” Boykin v. KeyCorp , 521 
F.3d 202, 213 (2d Cir. 2008). After Twombly, a cautious pleader will include 
more pertinent factual allegations, which is what the Amended Complaint does. 
The lower court’s criticism probably stems from its failure to realize that 
Twombly , 550 U.S. at 563, changed the motion to dismiss standard by eliminating 
the very sentence from the law that the lower court used: “[dismissal is 
inappropriate unless it appears beyond doubt that the plaintiff can prove no set of 
facts which would entitle him or her to relief.” Order p. 5, App. 38. 
Injury-in-Fact 

“[A]” person cannot challenge the constitutionality of a statute unless he 
shows that he himself is injured by its operation,” Barrows v. Jackson , 346 U.S. 
249, 255, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953); that is, when a finding of 
constitutionality or unconstitutionality will directly affect the party raising the 
challenge. Antieau & Rich, Modern Constitutional Law , § 48.37, 2d ed. 1997. 

The purpose of this requirement is that “a personal stake in the outcome of the 
controversy ... assure[s] that concrete adverseness ... sharpens the presentation of 
issues upon which the court so largely depends for illumination of difficult 
constitutional questions. This is the gist of the question of standing.” Baker v. 
Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962). 


24 



The Class Representatives have been arrested, jailed, subjected to TROs and 
false police complaints. They have lost houses, jobs, bank accounts, and were or 
are having their rights to freedom of speech, freedom of choice in marital 
relationships, procedural due process, and equal protection trampled by VAWA’s 
Star Chamber provisions. They face ongoing non-compensable harm from 
defamations and invasions of privacy. Barriers prevent them from correcting false 
Government fact-findings about them or limiting dissemination of such. Few, if 
any, would argue a more sincere concern for zealous advocacy in finding the 
challenged sections of VAWA unconstitutional. 

In Singelton v. Wulff , 428 U.S. 106, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976), 
the Court held that if physicians prevailed to remove the Medicaid limit on 
abortions, they would benefit financially while the state and federal government 
would be out of pocket the amount of additional payments. “The relationship 
between the parties is classically adverse, and there clearly exists between them a 
case or controversy in the constitutional sense.” M at 113 (citations omitted). 
Finding the VAWA provisions unconstitutional will allow the Class 
Representatives to not only correct the miscarriages of justice against them but also 
the continuing harm that being branded a perpetrator of domestic violence causes. 
The Government will incur the time and cost of providing not only procedures for 
correcting its decisions but procedures engineered to find the truth rather than 
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rubber stamping allegations as facts just because of the status—alien and female— 
of the person who makes them. The parties here are “classically adverse.” 

Injury from State Criminal and Civil Proceedings 

Real and immediate injuries can result from a Federal statute that encourages 
third parties to act in a way that harms others. For example, a statute limiting the 
liability for potential accidents at nuclear power plants encourages the construction 
of plants that when finally completed would create an apprehension in those near 
the plants of increased radioactivity, reduced property values, and increased water 
temperature. Duke Power , 438 U.S. 59, 73. Or, where the Government makes a 
decision to raise transportation rates. U.S. v. SCRAP , 412 U.S. 669, 688, 93 S.Ct. 
2405, 37 L.Ed.2d 254 (1973). The decision leads one group of third parties, the 
recycling industry, to reduce the availability of recyclable goods because the 
higher rates have made them less profitable. The public buys less recyclable goods 
but more of the cheaper non-recyclable goods, which are discarded as refuse in 
national parks. Another group, manufacturers, then uses more natural resources to 
meet the demand for the non-recyclable goods. All of which taken together will 
harm the use and enjoyment of nature by the plaintiffs. Id at 686-88. 

Here third parties, alien wives, in order to acquire permanent residency 
through VAWA, make fraudulent assertions causing arrests, police complaints, and 
TROs. (Amend. Compl. ^ 9-12, 179, Den Hollander || 67, 69, 70, Moffett 
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89-90, Cardozo ff 104-05, 109, Brannon ff 120-21, App. 7-8, 13-14, 17-18, 26). 


The injuries from such to the Class Representatives have not ended. “It is common 
knowledge that a man with an arrest record is much more apt to be subject to 
police scrutiny—the first to be questioned and the last eliminated as a suspect.” 

Utz v. Cullinane , 520 F.2d 467, 481 n. 35 (D.C. Cir. 1975)(quoted citation 
omitted). An arrest may impair a person’s reputation, as with Moffett and 
Cardozo, Amend. Compl. ff 89, 104, App. 17-18, and “even to be acquitted may 
damage one’s good name if the community receives the verdict with a wink and 
chooses to remember defendant as one who ought to be convicted.” Michelson v. 
United States, 335 U.S. 469, 482, 69 S.Ct. 213, 93 L.Ed.168 (1948). Just like the 
modern-day opprobrium caused by mere accusations of domestic violence. 

Arrest records also interpose considerable barriers to employment, 
education, and professional licensing opportunities, Utz , 520 F.2d 467, 480, as 
with Moffett and Cardozo, Amend. Compl. ff 89, 108, App. 17-18. The 
regrettable fact is that ‘“so long as there exists an employable pool of persons who 
have not been arrested, employers will find it cheaper to make an arrest an 
automatic disqualification for employment’” and ‘“will not distinguish between 
arrests resulting in conviction and arrests which do not.’” Utz at 480 (quoted 
citations omitted). 
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The lower court dismissed the injury allegations from arrests, police 
complaints, and TROs by stating, “that prospective harm can be addressed in state 
court proceedings.” Order p. 6, App. 39. That is inaccurate. 

The Identification Division of the FBI collects and maintains fingerprint 

12 

information that lists an individual’s arrest and issuance or violation of a TRO. 

28 U.S.C. § 534; 28 C.F.R. 0.85(b). The information is gathered from Federal, 
state and local agencies, and the FBI disseminates it to law enforcement agencies, 
officials of state and local governments for employment and licensing purposes, 
and to private contractors. 28 C.F.R. §§ 20.21(b)(2)-(3); 20.33(a); 50.12(a). TROs 
are also entered into the FBI’s National Information Crime Center. All of the 
information concerning arrests and TROs are available for FBI security clearance 
checks. 

The only way to expunge these records requires the equity power of a 
Federal, not state, court, but that power “is a narrow one, and should not be 
routinely used whenever a criminal prosecution ends in an acquittal, but should be 
reserved for the unusual or extreme case.” U.S. v. Schnitzer , 567 F.2d 536, 539 (2d 
Cir. 1977)(quoted citation omitted). Extreme cases have been found in situations 
of mass arrests, arrests based on an unconstitutional statute, harassment of civil 

12 A female viewer of David Letterman actually obtained a TRO against him in New Mexico by 
claiming Letterman, who never met the lady, abused her by sending secret signals “in code 
words” over the TV. G. A. Hession, Esq. Restraining Orders Out of Control , The New 
American, Aug. 4, 2008. 
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rights workers, and misuse of police records, id. at 540: none of which apply to 
the Class Representatives. 

Even if the Class Representatives did succeed at expunging their Federal 
records, private investigatory firms still maintain the information. Corporations 
check with those firms to determine whether employment applicants were arrested 
or the subject of a police complaint or TRO. If so, the companies usually deny the 
applicant a job, which happened to Cardozo and continues to happen to Moffett, 
Amend. Compl. ^ 89, 108, App. 17-18. 

The Sixth Amendment’s Confrontation Clause requires that a criminal 
defendant be afforded a full and fair opportunity to cross-examine adverse 
witnesses in order to show bias or improper motive for their testimony. Brinson v. 
Walker , 547 F.3d 387, 392-93 (2d Cir. 2008)(citing see Pa. v. Ritchie , 480 U.S. 39, 
51, 107 S.Ct. 989, 94 F.Ed.2d 40 (1987)). The reason is that “this type of evidence 
can make the difference between conviction and acquittal.” Pa. v. Ritchie , 480 
U.S. at 52 (1987)(citation omitted). In a state criminal proceeding, VAWA secrecy 
prevents the citizen husband, as happened to Moffet, from impeaching his wife’s 
criminal accusations by showing she has a motive to lie in order to win permanent 
residency through VAWA. (See Amend. Compl. ^ 89, App. 17 (Moffett prevented 
in assault hearing from pursuing issue that wife’s complaint was motivated by 
VAWA)). 
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State prosecutors have the obligation to turn over evidence in their 


possession that is both favorable to the accused and material to guilt or 
punishment. Brady v. Maryland . 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d215 
(1963). The obligation includes the disclosure of impeachment evidence. 
Youngblood v. W. Va. , 547 U.S. 867, 869, 126 S.Ct. 2188, 165 L.Ed.2d 269 
(2006)(citation omitted). In state criminal proceedings against the citizen husband, 
the prosecution’s key witness is his alien wife. Since she knows whether she is 
using the VAWA process, the prosecution is in possession of that impeachment 
information and should disclose it to the husband. The VAWA secrecy provision, 
however, prevents disclosure and thereby violates the husband’s due process. The 
prosecutor in Moffett’s assault proceeding failed to disclose that Moffett’s wife 
was using VAWA for permanent residency. 

Procedural Due Process Injuries 

“VAWA cases are pretty much a joke, most of them are approved 
because there is only one side. There’s a ring of groups that know 
what to tell the officials at the Vermont Service Center. There’s an 
extremely high approval for VAWA cases.” Dean Hove, former U.S. 
Citizenship & Immigration Services, Upper Midwest Deputy District 
Director. 

When the power of government is used against a person, there is a right to 
fair procedure to determine the factual basis and legality of the government’s 
decision. “[I]n the development of our liberty, insistence upon procedural 
regularity has been a large factor.” Burdeau v. McDowell . 256 U.S. 465, 477, 41 
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S.Ct. 574, 65 L.Ed. 1048 (1921)(Brandeis, J. dissenting). Due process requires the 
opportunity to be heard “at a meaningful time and in a meaningful manner” before 
government burdens life, liberty or property. Armstrong v. Manzo , 380 U.S. 545, 
552, 85 S.Ct. 1187, 14 L.Ed.2d 62 (1965). 

In determining what process is due, it need be remembered that due process 
is unlike some other legal rules. Mathews v. Eldridge , 424 U.S. 319, 334, 96 S.Ct. 
893, 47 L.Ed.2d 18 (1976) (citations omitted). It is not a technical conception with 
a fixed content unrelated to time, place, and circumstances, but rather it is flexible 
and calls for such procedural protections as the particular situation demands. Id 
The dictates of due process generally require looking at three factors: (1) whether 
existing procedures create an unreasonable risk of an erroneous deprivation, (2) the 
private interest affected by official action, and (3) the Government’s interest in the 
existing procedures. Mathews at 335. When procedures limit fundamental 
constitutional rights, the laws creating them must serve compelling governmental 
interests. Rotunda & Nowak, Treatise on Constitutional Law , § 15.7, 4 th ed. 2007. 

Three VAWA procedures violate procedural due process: Secrecy , 8 U.S.C. 
§ 1367(a)(2) & (c), provides no notice and no opportunity for citizen husbands to 
be heard at proceedings that find them responsible for “battery,” “extreme cruelty” 
or an “overall pattern of violence”; and two evidentiary provisions referred to as 
Turning a blind eye , 8 U.S.C. § 1367(a)(1)(A), and Relying on untrustworthy 


31 



evidence , 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), and 61 Fed. Reg. 
13,065-66, ignore evidence from citizen husbands but rely on incompetent 
evidence from alien wives. All three corrupt the truth finding function and violate 
fundamental constitutional rights in determining whether the citizen husband 
abused his alien wife. 

Den Hollander, Moffett and Brannon, on information and belief, were or are 

being found responsible for felonies, misdemeanors, or wrongful acts in what the 

Justice Department (“DOJ”) considers law enforcement proceedings, Addendum 

92. They have no notice, no access, no impartial adjudicator, and no chance to 

rebut evidentiary presumptions. (Amend. Compl. ^ 20, 26, 49, 50, 51, 52, 84, 95, 

125, 142, 148, 164, 179-183, App. 8-9, 11-12, 16-17, 19, 21-22, 24, 26). The lack 

of notice and opportunity to be heard is an injury. Carey v. Piphus , 435 U.S. 247, 

266, 98 S.Ct. 1042, 55 L.Ed.2d252 (1978). 

The Amended Complaint requested nominal damages for violations of 

procedural due process but the lower court completely ignored that request and the 

following holding by the Supreme Court: 

“Because the right to procedural due process is ‘absolute’ in the sense 
that it does not depend upon the merits of a claimant’s substantive 
assertions, and because of the importance to organized society that 
procedural due process be observed, see Boddie v. Connecticut , 401 
U.S. 371, 375 (1971); Anti-Fascist Committee v. McGarth , 341 U.S. 

123, 171-72 (1951)(Frankfurter, J., concurring), we believe that the 
denial of procedural due process should be actionable for nominal 
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damages without proof of actual injury.” Carey v. Piphus , 435 U.S. 

247, 266. 

Standing should have been granted based on the allegation of nominal damages 
alone. 

Speech 

The secrecy and evidentiary provisions prevented the Class Representatives 
from speaking or hiring attorneys to speak for them and from presenting evidence 
on their behalf. These bars to procedural due process infringed the Class 
Representatives’ speech by preventing speech before it occurs—censorship. The 
lower court’s finding that “[t]he Amended Complaint is bereft....” of injury 
allegations as to “First Amendment... claims,” Order p. 7, App. 40, ignores the 
allegations of censorship, Amend. Compl. || 143-145, 165, 195-198, 200-01, App. 
21, 24, 28-29, which occurred to Cardozo, and, on information and belief, were or 
are occurring to Den Hollander, Moffett and Brannon, Amend. Compl. || 84, 95, 
125, App. 16-17, 19. 

The lower court also ignored that in the First Amendment context, 
“[ljitigants ... are permitted to challenge a statute not because their own rights of 
free expression are violated, but because of a judicial prediction or assumption that 
the statute’s very existence may cause others not before the court to refrain from 
constitutionally protected speech or expression.” Va. v. American Booksellers 
AssTu 484 U.S. 383, 392-93, 108 S.Ct. 636, 98 L.Ed.2d 782 (1988)(quoted citation 
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omitted). This exception applies here, since the Class Representatives also allege 
infringement of speech of other husbands. (Amend. Compl. 3, App. 6). 

Marriage 

“The freedom to marry has long been recognized as one of the vital 
personal rights essential to the orderly pursuit of happiness by free men.” 

Loving v. Virginia , 388 U.S. 1, 12, 87 S.Ct. 1817, 18 L.Ed.2d 1010 
(1967)(Warren, C. J.). “Choices about marriage, family life, ... are among 
associational rights [the Supreme] Court has ranked as ‘of basic importance 
in our society.’” M.L.B. v. S.L.J. . 519 U.S. 102, 116, 117 S.Ct. 555, 136 
L.Ed.2d 473 (1996)(citation omitted). 

Since the Class Representatives did not have the freedom of choice to 
challenge the VAWA findings of marital abuse, they were boxed-in between two 
equally harmful alternatives: the Government finding they committed domestic 
violence or committing perjury that their marriages were viable in sponsoring their 
wives for residency. A dilemma that effectively chilled their rights to choose to 
seek an annulment or divorce. (Amend. Compl. || 146, 166, App. 22, 24). “In 
assessing the possible hardship to the parties resulting from withholding judicial 
resolution, [the Second Circuit] ask[s] whether the challenged action creates a 
direct and immediate dilemma for the parties.” Marchi v. Board of Coop. Educ. 
Servs. , 173 F.3d 469, 478 (2d Cir. 1998). 
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The dilemma is further exacerbated in that by choosing to end their 
marriages, the Class Representatives could not submit their alien wives’ use of the 
VAWA process as evidence of a motivation for fraud in obtaining TROs or filing 
false police complaints. Nor can they presently use VAWA records to reopen prior 
state criminal or civil cases all because of VAWA secrecy. 

Since the Class Representatives were and still are subject to special 
disabilities created by VAWA, they have a substantial, immediate, and real interest 
in whether the provisions are valid. Evers , 358 U.S. at 204. The VAWA 
provisions not only chilled their freedom of choice on whether to terminate their 
marriages but continue to deter them from again marrying a foreigner in order to 
avoid a repeat of the VAWA hell they went through. (Amend. Compl. 30, 137, 
204, 214, App. 9, 21, 29-30). In Evers , the black class representative, who boarded 
a bus once and then got off when told he could not sit in the front, was not about to 
board a bus again and sit in the front unless the segregation statute was nullified. 

Id. The Supreme Court found that such a government imposed disability was a 
sufficient injury to give the man standing to challenge the segregation statute, id., 
as does the ongoing deterrence of future marriages to aliens constitute injury to the 
Class Representatives. 

When the Class Representative sponsored their alien wives for the two-year 
conditional marriage residency, they were required to enter into contracts with the 
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Government under 8 U.S.C. § 1183a. The enforceable agreement obligates them 
to support their alien wives to the amount of 125% of the poverty level or 
reimburse public benefits the wives receive. These obligations may last for 10 
years and divorce does not end them. However, a finding that an alien wife is 
inadmissible or deportable would end a husband’s obligation, since the wife would 
no longer be in the U.S. legally. But VAWA prevents this by providing waivers 
for conduct that would normally result in inadmissibility or deportability, 8 U.S.C. 
§§ 1182(h), 1227(a)(1)(H), 1229b(b)(2), thereby assuring an alien wife legally 
remains in the U.S. and her husband saddled with a vested contingent obligation to 
support her. (Amend. Compl. 125, App. 9). 

Brannon brought his wife to America on a K-l fiancee visa. (Amend. 

Compl. f 116, App. 19). Under VAWA, he is limited to sponsoring just one more 
wife for a K-l visa because all citizens are limited to two such visas unless a 
waiver is obtained. 8 U.S.C. § 1184(d); USCIS Memorandum, International 
Marriage Broker Regulation Act Implementation Guidance , Michael Aytes, 
HQOPS Docket # USCIS-2008-0070, 07/21/2006, www.uscis.gov. 

One factor in considering a waiver is whether a prior spouse was adjudged 
inadmissible or deportable, but the VAWA provisions effectively prevent that, so 
waivers are unlikely for any citizen with a former alien spouse who accused him of 
abuse, as did Brannon’s. This VAWA section counters the very reason for the 
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fiancee visa: to allow citizens to spend time with their fiancees in America, rather 
than making numerous, expensive trips overseas to determine whether the 
relationship will work. In effect, American citizens, usually men with limited 
resources, are hamstrung to two bites of the apple before resigning themselves to 
forming families with the domestic pool of females. 

The VAWA process casts a continuing and brooding presence of risk and 
fear that threatens any American man’s right to marry an alien female when 
considering the high failure rate of marriages, the intense desire of aliens to gain 
admission to the U.S., and that marriage is fundamental to the very existence and 
survival of mankind, Skinner v. Oklahoma , 316 U.S. 535, 541, 62 S.Ct. 1110, 86 
L.Ed. 1655 (1942). Such risks are sufficient for standing. 

Privacy & Reputation 

All the Class Representatives presently face an insurmountable wall to 
determining whether the Government’s findings of abuse invade their privacy or 
defame them. VAWA secrecy prevents citizens from accessing such records, 
correcting them, limiting their disclosure, or obtaining damages as a result of 
dissemination. 

The right to privacy protects one’s private life from government intrusion, 
Olmstead v. United States , 277 U.S. 438, 478-79, 48 S.Ct. 564, 72 L.Ed. 944 
(1928)(Brandeis, J. dissenting), and the right to privacy regarding family matters is 
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inherent in the concept of liberty, Rotunda, Constitutional Law , § 18.26. The 
VAWA provisions result in the wholesale intrusion by the Government into private 
matters. Intimate matters of the Class Representatives lives are revealed to third 
parties without their consent and without any procedures for objecting. (Amend. 
Compl. 147, 149, 151, 152, 154, 157, App. 22-23). 

Because the Justice Department considers the fact-findings in the VAWA 
process as compiled for law enforcement purposes, they cannot be released to a 
citizen husband because it would constitute an “unwarranted invasion of the 
personal privacy of third parties [his wife]” under 5 U.S.C. § 552(b)(7)(C). Den 
Hollander tried to use the Privacy Act, 5 U.S.C. 552a, to access records about him 
but was denied. Addendum at 92. VAWA, however, permits the release of its 
findings to Federal, state and local law enforcement officials and Federal, State, 
local and private organizations providing benefits and victims services. 8 U.S.C. § 
1367(b)(2)(5) & (7). 

The government and private organizations providing benefits learn of private 
and defamatory matters concerning a husband because they must determine 
whether his alien wife was abused and whether there is a connection between the 
abuse and the need for a benefit. 8 U.S.C. § 1641(c)(1)(A); Qualified Alien Status 
and Eligibility Under Title IV . 62 Fed. Reg. 61344, 61366-67, 61371. 
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Once privacy information is disclosed to these third parties, the husband will 
have no legal recourse for damages because “false light” requires the information 
be used for commercial purposes while a “prima facie ” tort requires the primary 
purpose of disclosure is to harm the husband. 

As for defamation, Government harm to reputation in connection with the 
denial of a right recognized by state law infringes a liberty interest that triggers due 
process. Neu v. Corcoran , 869 F.2d 662, 669-670, & n. 2 (2d Cir. 1989). VAWA 
secrecy prevents the Class Representatives from correcting or preventing the 
disclosure of defamatory findings by the Government. The Government’s 
conclusions of domestic violence are per se defamatory because they impute 
criminal activity. Angio-Medical Corp. v. Eli Lilly & Co. , 720 F.Supp. 269, 272 
(1989). Those conclusions are available to third parties: Federal, state and local 
law enforcement officials and Federal, State, local and private organizations 
providing benefits and victims services. 13 8 U.S.C. § 1367(b)(2)(5) & (7). 

Since the Government defamations result from official proceedings, the 
defamations are privileged under state law in defamation actions. E.g., Andrews v. 
Gardiner , 224 N.Y. 440, 446, 121 N.E. 341, 343 (1918); N.Y. Civil Rights Law § 
74. The result is that the one-sided, secret VAWA proceedings eliminate the right 

1 -5 

Any findings, even false ones, may be used in any criminal proceeding against the husband. 8 
C.F.R. 216.5(e)(3)(viii). 
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to a state cause of action for per se defamation brought by a citizen husband in 
which damages are presumed—that is an injury. (Amend. Compl. 151-55, App. 
22-23). 

The lower court found privacy and reputation injuries speculative by 
mistakenly claiming the Class Representatives did not allege injury from the 
disclosure or threatened disclosure of privacy information and defamations to third 
parties as a result of VAWA. Order p. 6, App. 39. The Amended Complaint at || 
93, 122, App. 17, 19, does allege, to the extent possible, that Moffett and 
Brannon’s wives are receiving benefits from private NGOs. The providing of 
those benefits requires the Government to communicate with third parties in those 
organizations whether the wives made out a prima facie case of abuse or were 
found to have been abused and that there was a “substantial” connection between 
the nature of the abuse and each wife’s need for benefits. Logically, the 
defamations concerning Moffett and Brannon were or are being communicated to 
these third parties. 

The Class Representatives, however, face a Catch-22 on this issue. VAWA 
secrecy prevents them from determining what the Government and agencies are 
doing with privacy and defamatory information while the lower court demands 
allegations of actual or threatened disclosure that are impossible to make because 
of Government secrecy. The law in the Second Circuit, however, provides for a 
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solution: “in resolving claims that [courts] lack jurisdiction, ... [the courts] have 
required that the party asserting jurisdiction be permitted discovery of facts 
demonstrating jurisdiction, at least where the facts are peculiarly within the 
knowledge of the opposing party.” 14 Kamen v. American Tel. & Tel. Co. , 791 
F.2d 1006, 1011 (2d Cir. 1986). 

Unless VAWA’s Catch-22 is eliminated, the Class Representatives will 
never be able to confirm or adequately allege for the lower court whether any 
failure to obtain a government job, denial of security clearance, harmful publicity, 
invasion of privacy, or institution of subsequent government proceedings against 
them resulted from the communication of VAWA information to third parties. 

A heightened risk of prospective harm can be sufficient for standing, La 
Raza v. Gonzales , 468 F.Supp.2d 429, 439 (E.D.N.Y. 2007). 15 The likelihood of 
prospective harm in this case, Amend. Compl. || 21-24, 148-49, 151-55, App. 8-9, 
22-23, is greater than other cases. Farm workers had standing to uphold regulation 
that limited water to large land parcels because without water the landowners 
would likely sell some land, and it did not matter that the farm workers couldn’t 
presently afford the land. Bryant , 447 U.S. 352, 366-68. Low-income residents 
had standing to challenge a city’s use of Federal block grants as collateral for a 

14 The extent of the threat of disclosure of records by the Government is unknown because the 
one source that knows how often that happens, the Government, has denied a Freedom of 
Information Request for statistics on disclosures. 

15 The Raza Court denied standing, in part, because any prospective harm depended on the 
plaintiffs’ own acts. Here the prospective harm is dependent on the acts of others. 
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hotel because it might put block grant funds at risk. De Rosa v. United States 
Dep’t of Housing & Urban Dev ., 787 F.2d 840, 842 n. 2 (2d Cir. 1986). Aliens 
had standing when they alleged a reduction in employment opportunities because 
the Government seized green cards in deportation proceedings even though the 
aliens failed to identify anyone who suffered such as injury. Loa-Herrera v. 
Trominski , 231 F.3d 984, 987-88 (5 th Cir. 2000). Oregon residents had standing to 
challenge state statute allowing use of pesticides even though state officials did not 
intend to use pesticides. Oregon Environmental Council v. Kunzman, 817 F.2d 
484, 491-92 (9 th Cir. 1987). 

The lower court found “a present fear that the ultimate harm might occur” is 

insufficient for injury. Order p. 7, App. 40, (quoting La Raza , 468 F.Supp.2d at 

441). However, the lower court ignored the Second Circuit case N.Y.P.LR.G. v. 

Whitman , 321 F.3d 316 (2d Cir. 2003), which held that “uncertainty” over future 

harm is sufficient for an injury-in-fact: 

“NYPIRG alleges personal and economic injury caused by 
uncertainty. We think ... [any] distinction [from actual exposure] is a 
superficial one that does not change the injury-in-fact analysis. In 
other words, the distinction between an alleged exposure to excess air 
pollution and uncertainty about exposure is one largely without a 
difference since both cause personal and economic harm.... [and] the 
injury-in-fact necessary for standing ‘need not be large, an identifiable 
trifle will suffice.’” Id. at 325-26 (citing LaFleur, 300 F.3d 256, 270- 
71). 

The Amended Complaint alleges such uncertainty at || 22-24, App. 9. 
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No American would trust that the dissemination of destructive fact-findings 
will not occur when they are available to (1) his alien wife, (2) Federal agencies 
that provide her benefits, (3) state agencies that provide her benefits, (4) local 
agencies that provide her benefits, (5) private agencies that provide her benefits, 

(6) Federal law enforcement officials, (7) state law enforcement officials, (8) local 
law enforcement officials, (9) Interpol, and (10) nonprofit, nongovernmental 
groups that provide other services to her. And no American would feel secure that 
the leaking of such injurious information by third parties to the general public 
never happens. 

Impartiality 

Due process requires an impartial decision maker to help guarantee that 
liberty interests will not be impaired on the basis of an erroneous or distorted 
conception of the facts. Marshall v. Jerrico. Inc. . 446 U.S. 238, 242, 100 S.Ct. 
1610, 64 L.Ed.2d 182 (1980). Impartial adjudicators also preserve both the 
appearance and the reality of fairness by engendering the belief, “so important to a 
popular government, that justice has been done.” McGrath , 341 U.S. 123, 172 
(Frankfurter, J., concurring). Impartial means treating both sides alike, Webster’s 
Third New International Dictionary , 1993, which the Government’s findings of 
domestic violence do not do because they only consider information from one side. 


43 



Evidentiary Proof 


Where the reasonableness of the Government’s decisions depend on findings 
of fact, the evidence used to prove those findings must be disclosed to the adverse 
party so that he can show the evidence untrue. Greene v. McElroy, 360 U.S. 474, 
496-97, 79 S.Ct. 1400, 3 L.Ed.2d 1377 (1959). This is especially important when 
the evidence consists of testimony by those who “might be perjurers or ... 
motivated by malice, vindictiveness, intolerance, prejudice or jealousy.” Id. When 
one person accuses another of crimes and wrongful acts, the adversity exists 
between the accuser and the accused—not between the accuser and the adjudicator. 
And when domestic conflicts are involved, often the worst in human nature comes 
forth. 

Under VAWA, “credible evidence” means whatever the defendants decide it 
to mean. 8 U.S.C. § 1154(a)(l)(J); 8 C.F.R. § 204.2(c)(2)(iv); 61 Fed. Reg. 
13,065-66; INS Memorandum . 76 Interpreter Releases 162, 168-169 (1999). The 
Government has no clear-cut standards for determining credible evidence, and the 
only discernible rule for allocating weight is that documents filed in court or with 
the police, medical reports, and other documents in government files receive more 
weight. Id. at 168. VAWA has confused authentication of official documents with 
the truth of the matters asserted in them. All too often falsehoods are inserted into 
court documents submitted by parties, lies told to medical personnel, and 
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misrepresentations made to the police. Giving additional weight to the contents of 
such documents is bootstrapping, since the source of information mainly comes 
from the accuser—the alien wife. 

The evidentiary benefits of such documents are not lost on immigration 
lawyers, Feminist advocacy groups (some of which advise withholding 
information from the police and courts), and alien wives. They intentionally create 
a trail of official documents filled with false charges against husbands so that those 
documents can be used as “primary evidence” in the VAWA process. Id. Of 
course, another foreseeable result is that the false charges will result in jail, TROs, 
harm to occupation, lost of employment, and pink-listing—reminiscent of the 
McCarthy era. As back then, lives are destroyed based on unsubstantiated 
accusations. 

The VAWA evidentiary provisions mock the due process policy for 
standards of proof. “[A] standard of proof represents an attempt to instruct the 
fact-finder concerning the degree of confidence our society thinks he should have 
in the correctness of factual conclusions for a particular type of adjudication.” In 
re Winship, 397 U.S. 358, 370, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970)(Harlan, 
J.)(concurring). Under VAWA, however, the only proof proffered comes from the 
alien, so whatever standard the adjudicators choose in finding mistreatment will be 
met—whether clear and convincing, preponderance or other. 


45 



As to the persuasiveness of proof, the evidentiary provisions treat an alien’s 
affidavit as prima facie evidence of the ultimate fact of abuse. Normally, such a 
presumption requires the party against whom the evidence applies to present 
evidence disproving the ultimate fact. But evidence submitted by a citizen is 
discarded, so he has no opportunity to repel the presumption—and that violates due 
process. In effect, the provisions insist on presuming rather than proving abuse by 
the husband solely because it is more convenient to presume than to prove. See 
Stanley v. Ill. , 405 U.S. 645, 658, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972). 

The Alice in Wonderland nature of the VAWA evidentiary determination of 
abuse is best illustrated by 8 U.S.C. § 1367(a)(1)(A). The Government cannot 
make any decision to find an alien wife inadmissible or deportable solely from 
information provided by her citizen husband if he abused her. So the threshold 
question is whether the husband abused her. The Government, however, cannot 
accept any evidence from the husband as to his innocence because such evidence 
may result in finding no abuse. That means the wife would be ineligible under 
VAWA. Ineligibility means the wife would be inadmissible or deportable because 
VAWA’s waivers would not apply. So evidence of innocence from the husband 
results in inadmissibility or deportation, which the law forbids. Therefore, such 
evidence from the husband is rejected. That is no way to find the truth, but it is in 
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the tradition of every kangaroo trial, witch-hunt or “French Reign of Terror” that 
ever occurred. 

VAWA’s evidentiary standards were or are being used against Den 
Hollander, Moffett, and Brannon. (Amend. Compl. 84, 95, 125, App. 16-17, 

19). 

Equal Protection 

The Government may not “bolt the door to equal justice.” Griffin v. Illinois , 
351 U.S. 12, 17, 76 S.Ct. 585, 100 L.Ed. 891 (1956). The VAWA provisions 
classify persons so as to prevent the exercise of fundamental rights on equal terms: 
(1) Americans v. different nationalities, (2) U.S. citizens v. non-permanent aliens, 
(3) citizens married to non-permanent aliens v. citizens married to citizens, and (4) 
males v. females. 16 Under VAWA, the Government affords others more 
fundamental rights than the Class Representatives who are American citizens, 
married an alien, and are men. (Amend. Compl. || 5, 127, 129, 130, 137, 139, 158 
-161, 169-176, 185-187, 196-98, 201, 207, 211-14, 216-17, App. 7, 19-21, 23-25, 
27-30). “[Wjhere fundamental rights and liberties are asserted under ... Equal 
Protection ... classifications which might invade or restrain them must be closely 
scrutinized and carefully confined. Harper v. Virginia State Bd. of Elections , 383 
U.S. 663, 670, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966). 

16 VAWA’s classifications in (1), (2), and (4) also burden suspect groups in addition to invading 
their fundamental rights. 
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Discrimination 


Nationality & Alienage: Nationality arises from a person belonging to a 
nation. Alienage means a foreign bom person who has not yet qualified for 
citizenship. The aliens concerned with in this action are not permanent residents 
but conditional residents. Nationality and alienage are two different classifications 
but both are suspect. Frontiero v. Richardson , 411 U.S. 677, 682, 93 S.Ct. 1764, 

36 L.Ed.2d 583 (1973)(citations omitted). 

The VAWA provisions aim to keep American citizens who abuse their non- 
American, alien spouses from opposing the alien’s application for permanent 
residency. Hernandez v. Ashcroft, 345 F.3d 824, 827, 840-41 (9 th Cir. 2003). The 
Government, therefore, must find that a citizen abused his or her alien spouse. It is 
in reaching such a finding that the Government treats an American citizen 
differently than a non-American alien. The alien knows that a proceeding to 
determine abuse is occurring and can submit evidence—the citizen is kept in the 
dark, and, even if he knows, his evidence is discarded. 

VAWA’s classifications do not remotely serve the interest of truthfully 
determining abuse because participation and evidence from citizens are lacking 
due to their American nationality and citizenship. The denial of fundamental rights 
to American citizens but allowed to aliens is so disconnected with finding the tmth 
that the provisions are inexplicable by any motive other than animus toward 
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American citizens, mainly men, who marry foreigners. See Arlington Heights v. 
Metro. Hous. Dev. Com. . 429 U.S. 252, 266, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977). 

Long ago the Supreme Court found that rights to equal protection “are 
universal in their application, to all persons within the territorial jurisdiction, 
without regard to any differences ....” Yick Wo v. Hopkins , 118 U.S. 356, 369, 6 
S.Ct. 1064, 30 L.Ed. 220 (1886). The Constitution “neither knows nor tolerates 
classes among citizens,” Plessey v. Ferguson , 163 U.S. 537, 559, 16 S.Ct. 1138, 

41 L.Ed. 256 (1896)(Harlan, J. dissenting). Those words are now understood to 
state a commitment to the law’s neutrality where the rights of persons are at stake, 
whether citizens, legal or illegal aliens. Romer v. Evans, 517 U.S. 620, 623, 116 
S.Ct. 1620, 134 L. Ed.2d 855 (1996). How ironic that today, America, which has 
consistently granted aliens within its borders rights similar to citizens, now 
deprives those citizens of rights granted aliens. The Constitution does not allow 
for such; if anything, citizens still have more rights. See Bemal v. Fainter . 467 
U.S. 216, 221, 104 S.Ct. 2312, 81 L.Ed.2d 175 (1984). 

Citizen & Citizen: VAWA’s determinations of a citizen committing abuse 
against the citizen’s spouse only applies to citizens who marry aliens—not citizens 
who marry other U.S. citizens. The Act treats two groups of citizens differently 
when it comes to the fundamental right of choice in marriage, which indicates 
animus for those who marry foreigners. 
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Sex: The Congressional history of VAWA is not sex-neutral but shows a 
motivation to burden men. Further, the challenged provisions are presently applied 
disproportionately against men. 

A discriminatory purpose exists when one of the motivating factors behind a 
law was to treat similarly situated persons differently. Arlington Heights , 429 U.S. 
252, 266. The purpose of an act is found in its operation and effect and can be 
plainly shown in its provisions and frankly revealed in its title. Truax v. Raich . 

239 U.S. 33, 40, 36 S.Ct. 7, 60 L.Ed.131 (1915)(citations omitted). The purpose of 
VAWA is not only plainly shown by its history, but frankly revealed in its title: 

The Violence Against Women Act—not the Violence Against “Persons” Act. 

Congress’s purpose in passing VAWA was to protect “immigrant women,” 

from their citizen husbands, Hernandez , 345 F.3d at 827: 

“With the passage of VAWA, Congress provided a mechanism for 
women who have been battered or subjected to extreme cruelty to 
achieve lawful immigration status independent of an abusive spouse.... 
Congress’s goal of protecting battered immigrant women and 
recognition of past governmental insensitivity regarding domestic 
violence.... Congress’s goal in enacting VAWA was to eliminate barriers 
to women leaving abusive relationships.... The INS conceded at oral 
argument that [VAWA] was a generous enactment, intended to 
ameliorate the impact of harsh provisions of immigration law on abused 
women.... By defining extreme cruelty to encompass ‘abusive actions’ 
that ‘may not initially appear violent but that are part of an overall pattern 
of violence, 8 C.F.R. § 204.2(c)(l)(vi) protects women against 
manipulative tactics aimed at ensuring the batterer’s dominance and 
control.” (Emphasis added). 
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The legislative history at U.S. Code Cong. Admin. News. P.L. 103-322, pp. 381-87 
(1994), exclusively uses the term “women” to denote the victims the Act intends to 
protect. Such an archaic, stereotype distinction of females as innocent victims and 
males as batterers is the classic illustration of discriminatory purpose. See Craig v. 
Boren . 429 U.S. 190, 198-99, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976). While in 2005 
the statute, enacted in 1994 and repeatedly amended, specifically included men as 
beneficiaries, VAWA continues to this day with a discriminatory motive. See 
Hunter v. Underwood . 471 U.S. 222, 233, 105 S.Ct. 1916, 85 L.Ed.2d 222 
(1985)(original enactment was motivated by a desire to discriminate against blacks 
and the section continued to have that effect). VAWA continues to enforce the 
outmoded generalization of men as batterers when the reality is that over 200 
studies have shown that females are as physically aggressive, or more so, in their 
relationships. Prof. Martin S. Fiebert, Department of Psychology, California State 
University, Long Beach, www.csulb.edu/~mfiebert/assault.htm. 

Even if VAWA’s sex classification was not written in its title and the 
legislative history, laws may be applied in such a way as to create classifications 
that are used to allocate burdens and benefits unequally, see Yick Wo v. Hopkins , 
118 U.S. at 373-74. 

The Amended Complaint alleges at || 126-39, App. 19-21, the 
discriminatory application of the law by the VAWA Unit at the Government’s 
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Vermont Service Center. 17 Gordon’s treatise on Immigration Law and Procedure , 
§ 41.05(1), and feminist advocates, such as Gail Pendleton of the National 
Immigration Project, admit that VAWA is primarily used by alien wives for whom 
the process was intended. 

In addition, DOJ’s Office on Violence Against Women, which administers 
VAWA funds, has instructed the Delaware Domestic Violence Coordinating 
Council that “states must fund only programs that focus on violence against 
women.” The victims served under VAWA programs are 90% female. DOJ’s 
National Institute of Justice specifically prohibits “proposals for research on 
intimate partner violence against... males of any age.” These are just some of the 
many examples of the discriminatory application of VAWA against men as 
detailed by R.A.D.A.R. in VAWA Programs Discriminate Against Male Victims , 
Dec. 2007, www.mediaradar.org. 

The VAWA process is a device motivated and applied to impose burdens on 
males and benefits on females. 

Equal Protection Injuries 

The Supreme Court found a real and immediate equal protection injury to 
contractors from a city set-aside program for female and minority owned 

17 Adjudicators at the VAWA Unit are trained by feminist advocates who push their one-side, 
anti-male agenda that furthers their domestic-abuse industry, which has become a multi-billion 
dollar business with large influxes of Federal money. Cf. 74 Interpreter Releases 971, 977 
(1997). 
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businesses without the plaintiff showing it would have received a contract absent 


the program. Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville . 508 
U.S. 656, 113 S.Ct. 2297, 124 L.Ed.2d 586 (1993). It did not matter that success in 
winning a contract remained hypothetical because the city had erected barriers to 
the plaintiffs’ ability to “compete on an equal footing in the bidding process.” Id. 
at 666. A plaintiff need only allege that a discriminatory policy, whether based on 
sex or ethnicity, erected a barrier making it more difficult to obtain a benefit than 
the more favorably treated group. Id. “The ‘injury-in-facf in an equal protection 
case of this variety is the denial of equal treatment resulting from the imposition of 
[a] barrier....” Id 

The Class Representatives allege the Government erected and enforces 
unconstitutional barriers—secrecy, evidentiary, and arbitrary definitions—that 
make it impossible for them to obtain the same benefits of procedures in defending 
against accusations as their alien wives have in prosecuting those accusations. 
(Amend. Compl. || 140-41, 162-63, 177-78, App. 21, 23-25). The husbands not 
only face obstacles in defending against a finding of abuse but ongoing obstacles 
afterward. They cannot access records, correct inaccuracies, prevent or challenge 
unfair or arbitrary disclosure to third parties, and when disclosed, they have no 
legal remedy for the harm caused. (Amend. Compl. || 12, 21-24, 148-49, 151-57, 
App. 8-9, 22-23). The only player not allowed in the stadium is the one being 
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scored against—the citizen husband. In fact, he is not even told where the stadium 
is or the scheduled time for his defeat, which is non-appealable. 

The harm is the Class Representatives were or are not being considered 
equally without the discriminatory obstacles. See Northeastern at 666. The 
VAWA provisions have already prevented Cardozo from defending against 
findings of domestic violence, Amend. Compl. 1110, App. 18, and were or are, on 
information and belief, preventing Den Hollander, Moffett, and Brannon from 
defending against similar findings, Amend. Compl. 84, 95, 125, App. 16-17, 19. 
The VAWA provisions are currently stopping all the Class Representatives from 
accessing, correcting, challenging disclosure, or reopening fact-findings of abuse. 
Standing exists because the Class Representatives are able and ready to do such, 
but the VAWA provisions prevent them. Northeastern at 666. The remedy is 
restoring equality, such as extending to the excluded husbands the same procedures 
available to the wives. Heckler v. Mathews , 465 U.S. 728, 740, 104 S.Ct. 1387, 79 
L.Ed.2d 646 (1984)(citation omitted). 

The VAWA provisions are also under-inclusive in that they provide on their 
face procedural due process for aliens but not U.S. citizens and, as applied, for 
alien females but not citizen males. When a law is challenged for violating equal 
protection by being under-inclusive, the Supreme Court allows either the included 
or excluded parties standing, otherwise, underinclusive statutes could never be 
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challenged. Rotunda, Constitutional Law , § 2.13, pp. 373-74, see Orr v. Orr , 440 
U.S. 268, 272, 99 S.Ct. 1102, 59 L.Ed.2d 306 (1979). “A [standing] rule that 
would prohibit members of a disfavored group from attacking classifications 
benefiting others because the plaintiff would never be included in the class would 
insulate unequal treatment from constitutional attack under the equal protection 
clause and perpetuate the stigmatizing of members of an unconstitutionally 
disfavored group.” Rotunda at § 2.13, p. 374. 

Overbroad and Vague Injuries 

Enactments are facially overbroad when their reach is so sweeping that they 
could deter persons from engaging in protected speech, and standing even exists 
when a statute “may cause others not before the court to refrain from 
constitutionally protected speech or expression.” Broadrick v. Olcla., 413 U.S. 

601, 611-12, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973). 

Statutes regulating fundamental rights are void for vagueness when “men of 
common intelligence must necessarily guess at [their] meaning[s] and differ as to 
[their] applications,” Connolly v. General Constr. Co. , 269 U.S. 385, 391, 46 S.Ct. 
126, 70 L.Ed. 322 (1926)(citation omitted). Uncertain meanings inevitably 
“delegate basic policy matters to [government employees] for resolution on an ad 
hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory 
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application.” Grayned v. City of Rockford , 408 U.S. 104, 108-09, 92 S.Ct. 2294, 
33 L.Ed.2d 222 (1972)(citations omitted). 

The VAWA process requires that the citizen husband engaged in 
“battering,” “extreme cruelty,” or an “overall pattern of violence.” (Amend. 

Compl. 1188, App. 27). These terms regulating speech and choices in marital 
conduct, fundamental rights, are open-ended and nebulous. (Amend. Compl. ^ 

27, 36, App. 9-10). Battery includes anything from verbal threats to attempted 
murder. See 61 Fed. Reg. 13,065-66. Extreme cruelty includes the verbal 
infliction of emotional distress without any physical manifestations, verbal and 
other acts against third parties, and behaviors, including speech, intended to control 
and exercise power over an alien wife. Pendleton, Immigration and Nationality 
Law Handbook , p. 2 n. 5, p. 6, ed. 2001-02, www.asistahelp.org/vawa.htm. 

Overall pattern of violence , which is a catch-all provision, includes “name calling,” 
“criticizing, insulting, belittling,” “false accusations,” “blaming,” “ridiculing,” 
“lying,” “comments about women’s bodies,” “accusing [wife] of having a lover,” 
“reminding [wife] of her duties,” “threatening to leave [wife],” “calling [wife] to 
make sure she is okay,” etc. DOJ funded studies: 1999 National Victim 
Assistance Academy , chap. 8, www.ovc.gov/assist/nvaa99/chap8.htm; Family 
Violence Prevention Fund, Breaking the Silence - Training Manual , pp 55-58 
(2006), http://endabuse.org/section/programs/immigrant_women. 
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The words that rise to the level of abuse under VAWA are so overbroad as 


to include protected and unprotected speech, thereby prospectively deterring any 
citizen husband not before this Court from engaging in protected speech with his 
alien wife. That is sufficient for the Class Representatives to have standing. 
Broadrick at 612. 

The vagueness of VAWA terminology trap the innocent by not providing 
fair warning, allow for arbitrary and discriminatory enforcement, and inhibit the 
exercise of speech and marital choices. Grayned , 408 U.S. at 108-09. Any marital 
quarrel or effort to make-up in which the citizen husband dares open his mouth or 
touch his wife can and will be used against him by the Government, as it was 
against the Class Representatives. 

Bill of Attainder Injuries 

U.S. Const. I. § 9 cl. 3 prohibits acts of Congress “that apply to ... easily 
ascertainable members of a group in such a way as to inflict punishment.. 
without the safeguards of a trial. U.S. v. Lovett . 328 U.S. 303, 315, 66 S.Ct. 1073, 
90 L.Ed. 1252 (1946). The severity of the punishment is irrelevant. Brown, 381 
U.S. 437, 447. It “may affect the life of an individual, or may confiscate his 
property, or may do both,” Fletcher v. Peck . 10 U.S. 87, 138 (1810), and “[t]he 
deprivation of any rights, civil or political previously enjoyed, may be 
punishment...,” Cummings v. Missouri, 71 U.S. 277, 320 (1867). 
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As the legislative history shows, the VAWA provisions are aimed primarily 
at citizen husbands, such as the Class Representatives, because Congress 
determined husbands to be the ones responsible for domestic violence in marriages 
involving aliens. The VAWA provisions injured or are injuring the Class 
Representatives’ rights to due process, freedom of speech, freedom of choice in 
marital decisions, privacy, and protect their reputations, see Foretich v. United 
States , 351 F.3d 1198, 1213 (Cir. D.C. 2003)(Congressional Act harmed person’s 
reputation by depicting him as a child abuser). 

The fact that the punishments are inflicted through the instrumentality of 
immigration proceedings make them no less effective or invalid. Cf Lovett, 328 
U.S. at 316. Power over the conduct of aliens does not translate into power over 
citizens just because Congress fears the Feminist Establishment or believes men 
who marry foreign wives should be subject to sanctions. “Those who wrote our 
Constitution well knew the danger inherent in special legislative acts which take 
away the life, liberty or property of particular ... persons, because the legislature 
thinks them guilty of conduct which deserves punishment.” Lovett , 328 U.S. at 
317. 

The lower court, Order p. 7, App. 40, simply ignored most of the allegations 
of bill of attainder injuries. (Amend. Compl. ^ 206-07, 212, 215-217, App. 29- 
30). 
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Causation and Remedies 


Standing causation requires that the asserted injuries are the consequences 
of or fairly traceable to the Government’s conduct. Duke Power . 438 U.S. 59, 72 
(citations omitted). The VAWA provisions are the instruments of harm for without 
them there would be no secrecy, incompetent and ignored evidence, arbitrary 
definitions of abuse, disclosure of private matters and falsehoods, and the violation 
of rights. 

The Class Representatives were or are subject to ongoing VAWA 
determinations of abuse. Further, without the VAWA provisions, there would 
likely not have been the fraudulent complaints to police, arrests, and TROs that 
continue to invade privacy, harm reputations, and threaten employment prospects 
of the Class Representatives—a more direct causation than in Bryant, 447 U.S. 

352, 366-68 or SCRAP , 412 U.S. 669, 688. 

Causation is also satisfied by showing there is a substantial likelihood that 
the requested relief will redress the injuries. Duke Power , 438 U.S. at 75 n. 20. 

The remedies requested in the Amended Complaint at 1219(a)-(j), App. 31-32, 
will prevent or at least alleviated the injuries caused and threatened by the VAWA 
provisions. Any remedy may constitute no more than a small and incremental step 
toward limiting future damages. Massachusetts v. EPA . 549 U.S. 497, 524, 127 
S.Ct. 1438, 167 L.Ed.2d 248 (2007). 
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2. Lower court’s non-adherence to (12)(b)(l) standards. 

The lower court’s Order at pp. 4-5, App. 37-38, states that “[i]n considering 
a Rule 12(b)(1) motion, all facts alleged in the complaint are taken as true and all 
reasonable inferences are drawn in the Plaintiffs’ favor.” Bldg. & Const. Trades 
Council Buffalo N.Y. & Vicinity v. Downtown Dev., Inc. , 448 F.3d 138, 144 (2d 
Cir. 2006)(citations omitted). But the Order found key allegations in the Amended 
Complaint as false, ignored others, and adopted an allegation by the Government 
as true. 

The Order found that in the VAWA process “[n]o determination is made 
regarding Plaintiffs’ alleged conduct and, contrary to the Amended Complaint, 
they are not ‘adjudged responsible.’” Order p. 6, App. 39. That’s plain false as 
Government memoranda show: “a finding that the spouse ... has been ‘battered or 
subjected to extreme cruelty’ is one of the threshold elements of the VAWA 
claim,” 76 Interpreter Releases 162, 163 (1999); the self-petitioner is required to 
“establish that ‘abuse’ exists,” id.; and the process involves “adjudication,” 
“adjudicated-cases,” “cases” with one task of the Vermont Service Center as 
“adjudicating ... self petitions,” 74 Interpreter Releases 971, 972, 976 (1997). 
Determining abuse is the key part of the Government’s adjudications; otherwise, 
there would be no need for the VAWA provisions to require that the alien be 
“battered,” or subjected to “extreme cruelty,” or an “overall pattern of abuse.” 
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Moreover, the Class Representatives alleged such determinations. (Amend. 

Compl. 13, 14, 18, 47, 49, 51, 132, 142, 145, 153, 164, 179, 187, 219(f), App. 8, 
11-12,20-22, 24, 26-27,31). 

The lower court also relied on an allegation created by the Government: 
“[t]hat each of the plaintiffs may desire to see his former spouse deported is not a 
cognizable interest sufficient to confer standing.” Order p. 6, App. 39. The Class 
Representatives never alleged and never argued that. For the lower court to raise 
such an archaic, stereotypical insinuation about America husbands evinces a 
prejudicial view of all those innocent men who have had their lives destroyed by 
alien wives fraudulently exploiting VAWA. 

The Order at p. 6, App. 39, also states “[pjlaintiffs point to no element of the 
VAWA statutory scheme that results in any actual detriment to them.” The lower 
court apparently ignored the allegations in the Amended Complaint at || 9-12, 15- 
31,49-52, 129, 137, 142-149, 151-157, 158-161, 164-176, 179-187, 194-199, 201- 
204, 206-207, 212, App. 7-10, 11-12, 20-30. 

In effect, the Order re-writes the Amended Complaint to fit a finding of no 
injury so as not to violate the rule that determining standing based on the pleadings 
requires construing the complaint in favor of the complaining party. 
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3. Matter of State Power 


Long ago the Supreme Court observed that “[t]he whole subject of the 
domestic relations of husband and wife, parent and child, belongs to the laws of the 
States and not to the laws of the United States.” In re Burrus, 136 U.S. 586, 593- 
94, 10 S.Ct. 850, 34 L.Ed. 500 (1890); see also Morrison , 529 U.S. 598, 615-16 
(section of VAWA unconstitutional for exceeding Congressional authority). 

The VAWA provisions interfere with the states traditional jurisdiction over 
domestic relations without serving Federal interests. Just because an alien wife is 
mistreated doesn’t mean America has to give her permanent residency. What if 
she’s an associate of the Russian and Chechen mafias or A1 Qaeda? There is no 
necessary connection between domestic discord and granting residency. 

Even assuming that protecting against domestic abuse falls under Federal 
and not state authority, allowing citizen husbands to rebut accusations against them 
would make such determinations fair. Violating the constitutional rights of 
citizens through secret proceedings with nonexistent evidentiary standards does not 
serve the truth, but gratuitously punishes those this culture of late depicts as either 
buffoons or incarnates of evil—husbands. 

CONCLUSION 

The medieval, British Star Chamber acted as a court that imposed 
punishment for actions it deemed to be morally reprehensible. The Chamber’s 
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decisions were arbitrary and subjective which allowed it to become an instrument 
of oppression. Hearings were held in secret, no juries, and no appeals. With each 
embarrassment to arbitrary power, the Star Chamber became emboldened to 
undertake further usurpation. It spread terror among those who did constitutional 
acts. 

The lower court’s decision upheld VAWA’s modem day Star Chamber. 
That left the Class Representatives with no other legal option but to appeal to a 
court that subsequently threatened them with “summary affirmance” of the lower 
court’s decision, “imposition of costs,” and, their attorney, with punishment from 
“some other disadvantageous action.” Stanley A. Bass, Staff Counsel, Second 
Circuit Court of Appeals, February 13, 2009 email to Den Hollander, Addendum 
p. 91. The only cause for such intimidation was that the four citizen husbands 
chose to play by the rules of this democracy and appeal through the judicial 
system “to protect unpopular individuals from retaliation—and their ideas from 
suppression—at the hand of an intolerant society.” McIntyre v. Ohio Elections 
Com'n , 514 U.S. 334,357, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995). 

Dated: April 25, 2009 

New York, N.Y. /S/ 

Roy Den Hollander, Esq. 

Attorney for plaintiffs-appellants 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687 0652 
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ADDENDUM OF CONSTITUIONAL PROVISIONS, STATUTES, 
REGULATIONS, AND FEDERAL REGISTRY 

U.S. Constitution 

Article I, Section 9, Clause 3 

No Bill of Attainder or ex post facto Law shall be passed. 

First Amendment 

Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances. 


Fifth Amendment 

No person shall be ... deprived of life, liberty, or property, without due process of 
law.... 


Statutes 

5 U.S.C. § 552 

§ 552. Public information; agency rules, opinions, orders, records, and 
proceedings 

(b) This section does not apply to matters that are— 

(7) records or information compiled for law enforcement purposes, but only to 
the extent that the production of such law enforcement records or information ... 
(C) could reasonably be expected to constitute an unwarranted invasion of personal 
privacy .... 


5 U.S.C. § 552a 

§ 552a. Records maintained on individuals 

(b) Conditions of disclosure. No agency shall disclose any record which is 
contained in a system of records by any means of communication to any person, or 
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to another agency, except pursuant to a written request by, or with the prior written 
consent of, the individual to whom the record pertains.... 

8 U.S.C. § 1154 

§ 1154. Procedure for granting immigrant status 
(a) Petitioning procedure. 

(1) (A) (i) [A]ny citizen of the United States claiming that an alien is entitled to 
classification by reason of a relationship ... or to an immediate relative status ... 
may file a petition with the Attorney General for such classification.... 

(iii) (I) An alien who is described in subclause (II) may file a petition with 
the Attorney General under this clause for classification of the alien ... if the alien 
demonstrates to the Attorney General that— 

(aa) the marriage or the intent to marry the United States citizen was 
entered into in good faith by the alien; and 

(bb) during the marriage or relationship intended by the alien to be legally 
a marriage, the alien ... has been battered or has been the subject of extreme 
cruelty perpetrated by the alien's spouse or intended spouse. 

(II) For purposes of subclause (I), an alien described in this subclause is an 

alien— 

(aa) (AA) who is the spouse of a citizen of the United States; 

(BB) who believed that he or she had married a citizen of the United 
States and with whom a marriage ceremony was actually performed and who 
otherwise meets any applicable requirements under this Act to establish the 
existence of and bona fides of a marriage, but whose marriage is not legitimate 
solely because of the bigamy of such citizen of the United States; or 

(CC) who was a bona fide spouse of a United States citizen within the 
past 2 years and- 

(aaa) whose spouse died within the past 2 years; 

(bbb) whose spouse lost or renounced citizenship status within the past 
2 years related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of 
the marriage within the past 2 years and battering or extreme cruelty by the United 
States citizen spouse; 

(bb) who is a person of good moral character; 

(cc) who is eligible to be classified as an immediate relative under section 
... or who would have been so classified but for the bigamy of the citizen of the 
United States that the alien intended to marry; and 
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(dd) who has resided with the alien's spouse or intended spouse.... 


(C) [A]n act or conviction that is waivable with respect to the petitioner for 
purposes of a determination of the petitioner's admissibility ... or deportability ...] 
shall not bar the Attorney General from finding the petitioner to be of good moral 
character under subparagraph (A)(iii), ... if the Attorney General finds that the act 
or conviction was connected to the alien's having been battered or subjected to 
extreme cruelty.... 

(J) In acting on petitions filed under clause (iii) ... of subparagraph (A) ... or 
in making determinations under subparagraph (C) ..., the Attorney General shall 
consider any credible evidence relevant to the petition. The determination of what 
evidence is credible and the weight to be given that evidence shall be within the 
sole discretion of the Attorney General. 

8U.S.C. §1182 


§1182. Inadmissible aliens 

(a) Classes of aliens ineligible for visas or admission. Except as otherwise 
provided in this Act, aliens who are inadmissible under the following paragraphs 
are ineligible to receive visas and ineligible to be admitted to the United States: ... 

(2) Criminal and related grounds. 

(A) Conviction of certain crimes. 

(i) In general. Except as provided in clause (ii), any alien convicted of, or 
who admits having committed or who admits committing acts which constitute the 
essential elements of— 

(I) a crime involving moral turpitude (other than a purely political offense) 
or an attempt or conspiracy to commit such a crime, or 

(II) a violation of (or a conspiracy or attempt to violate) any law or 
regulation of a State, the United States, or a foreign country relating to a controlled 
substance ...), is inadmissible. 

(ii) Exception. Clause (i)(I) shall not apply to an alien who committed only 
one crime if— 

(I) the crime was committed when the alien was under 18 years of age, and 
the crime was committed (and the alien released from any confinement to a prison 
or correctional institution imposed for the crime) more than 5 years before the date 
of application for a visa or other documentation and the date of application for 
admission to the United States, or 
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(II) the maximum penalty possible for the crime of which the alien was 
convicted (or which the alien admits having committed or of which the acts that 
the alien admits having committed constituted the essential elements) did not 
exceed imprisonment for one year and, if the alien was convicted of such crime, 
the alien was not sentenced to a term of imprisonment in excess of 6 months 
(regardless of the extent to which the sentence was ultimately executed). 

(B) Multiple criminal convictions. Any alien convicted of 2 or more offenses 
(other than purely political offenses), regardless of whether the conviction was in a 
single trial or whether the offenses arose from a single scheme of misconduct and 
regardless of whether the offenses involved moral turpitude, for which the 
aggregate sentences to confinement were 5 years or more is inadmissible. 

(C) Controlled substance traffickers. Any alien who the consular officer or the 
Attorney General knows or has reason to believe— 

(i) is or has been an illicit trafficker in any controlled substance or in any 
listed chemical ...), or is or has been a knowing aider, abettor, assister, conspirator, 
or colluder with others in the illicit trafficking in any such controlled or listed 
substance or chemical, or endeavored to do so; or 

(ii) is the spouse, son, or daughter of an alien inadmissible under clause (i), 
has, within the previous 5 years, obtained any financial or other benefit from the 
illicit activity of that alien, and knew or reasonably should have known that the 
financial or other benefit was the product of such illicit activity, is inadmissible. 

(D) Prostitution and commercialized vice. Any alien who— 

(i) is coming to the United States solely, principally, or incidentally to engage 
in prostitution, or has engaged in prostitution within 10 years of the date of 
application for a visa, admission, or adjustment of status, 

(ii) directly or indirectly procures or attempts to procure, or (within 10 years 
of the date of application for a visa, admission, or adjustment of status) procured or 
attempted to procure or to import, prostitutes or persons for the purpose of 
prostitution, or receives or (within such 10-year period) received, in whole or in 
part, the proceeds of prostitution, or 

(iii) is coming to the United States to engage in any other unlawful 
commercialized vice, whether or not related to prostitution, is inadmissible. 

(E) Certain aliens involved in serious criminal activity who have asserted 
immunity from prosecution. Any alien— 

(i) who has committed in the United States at any time a serious criminal 
offense .... 

(ii) for whom immunity from criminal jurisdiction was exercised with respect 
to that offense, 

(iii) who as a consequence of the offense and exercise of immunity has 
departed from the United States, and 
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(iv) who has not subsequently submitted fully to the jurisdiction of the court 
in the United States having jurisdiction with respect to that offense, is 
inadmissible. 

(F) Waiver authorized. For provision authorizing waiver of certain 
subparagraphs of this paragraph, see subsection (h).... 

(6) Illegal entrants and immigration violators. 

(A) Aliens present without admission or parole. 

(i) In general. An alien present in the United States without being admitted or 
paroled, or who arrives in the United States at any time or place other than as 
designated by the Attorney General, is inadmissible. 

(ii) Exception for certain battered women .... Clause (i) shall not apply to an 
alien who demonstrates that— 

(I) the alien is a VAWA self-petitioner; 

(II) (a) the alien has been battered or subjected to extreme cruelty by a 
spouse or parent, or by a member of the spouse's or parent's family residing in the 
same household as the alien and the spouse or parent consented or acquiesced to 
such battery or cruelty, ... and 

(III) there was a substantial connection between the battery or cruelty 
described in subclause (I) or (II) and the alien's unlawful entry into the United 
States.... 

(C) Misrepresentation. 

(i) In general. Any alien who, by fraud or willfully misrepresenting a material 
fact, seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible.... 

(iii) Waiver authorized. For provision authorizing waiver of clause (i), see 
subsection (i).... 

(h) Waiver of subsec. (a)(2)(A)(i)(I), (II), (B), (D), and (E). The Attorney General 
may, in his discretion, waive the application of subparagraphs (A)(i)(I), (B), (D), 
and (E) of subsection (a)(2) and subparagraph (A)(i)(II) of such subsection insofar 
as it relates to a single offense of simple possession of 30 grams or less of 
marijuana if— 

(1) (A) in the case of any immigrant it is established to the satisfaction of the 
Attorney General that— 

(i) the alien is inadmissible only under subparagraph (D)(i) or (D)(ii) of such 
subsection or the activities for which the alien is inadmissible occurred more than 
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15 years before the date of the alien's application for a visa, admission, or 
adjustment of status, and 

(ii) the admission to the United States of such alien would not be contrary to 
the national welfare, safety, or security of the United States, 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse ... of a citizen of the United 
States ... if it is established to the satisfaction of the Attorney General that the 
alien's denial of admission would result in extreme hardship to the United States 
citizen ... spouse, parent, son, or daughter of such alien; or 

(C) the alien is a VAWA self-petitioner; and 

(2) the Attorney General, in his discretion, and pursuant to such terms, 
conditions and procedures as he may by regulations prescribe, has consented to the 
alien's applying or reapplying for a visa, for admission to the United States, or 
adjustment of status. 

No waiver shall be provided under this subsection in the case of an alien who has 
been convicted of (or who has admitted committing acts that constitute) murder or 
criminal acts involving torture, or an attempt or conspiracy to commit murder or a 
criminal act involving torture. No waiver shall be granted under this subsection in 
the case of an alien who has previously been admitted to the United States as an 
alien lawfully admitted for permanent residence if either since the date of such 
admission the alien has been convicted of an aggravated felony or the alien has not 
lawfully resided continuously in the United States for a period of not less than 7 
years immediately preceding the date of initiation of proceedings to remove the 
alien from the United States. No court shall have jurisdiction to review a decision 
of the Attorney General to grant or deny a waiver under this subsection. 

(i) Admission of immigrant inadmissible for fraud or willful misrepresentation of 
material fact. 

(1) The Attorney General may, in the discretion of the Attorney General, waive 
the application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse ... of a United States citizen ... if it is established to the 
satisfaction of the Attorney General that the refusal of admission to the United 
States of such immigrant alien would result in extreme hardship to the citizen ... 
spouse ... or, in the case of a VAWA self-petitioner, the alien demonstrates 
extreme hardship to the alien or the alien's United States citizen, ..., or qualified ... 
child. 

(2) No court shall have jurisdiction to review a decision or action of the Attorney 
General regarding a waiver under paragraph (1). 
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8U.S.C. § 1183a 


§ 1183a. Requirements for sponsor's affidavit of support 
(a) Enforceability. 

(1) Terms of affidavit. No affidavit of support may be accepted by the Attorney 
General or by any consular officer to establish that an alien is not excludable as a 
public charge ... unless such affidavit is executed by a sponsor of the alien as a 
contract— 

(A) in which the sponsor agrees to provide support to maintain the sponsored 
alien at an annual income that is not less than 125 percent of the Federal poverty 
line during the period in which the affidavit is enforceable; 

(B) that is legally enforceable against the sponsor by the sponsored alien, the 
Federal Government, any State (or any political subdivision of such State), or by 
any other entity that provides any means-tested public benefit (as defined in 
subsection (e)), consistent with the provisions of this section; and 

(C) in which the sponsor agrees to submit to the jurisdiction of any Federal or 
State court for the purpose of actions brought under subsection (b)(2). 

(2) Period of enforceability. An affidavit of support shall be enforceable with 
respect to benefits provided for an alien before the date the alien is naturalized as a 
citizen of the United States, or, if earlier, the termination date provided under 
paragraph (3). 

(3) Termination of period of enforceability upon completion of required period 
of employment, etc. 

(A) In general. An affidavit of support is not enforceable after such time as the 
alien (i) has worked 40 qualifying quarters of coverage ... or can be credited with 
such qualifying quarters as provided under subparagraph (B), and (ii) in the case of 
any such qualifying quarter creditable for any period beginning after December 31, 
1996, did not receive any Federal means-tested public benefit ... during any such 
period. 

(B) Qualifying quarters. For purposes of this section, in determining the 
number of qualifying quarters of coverage ... an alien shall be credited with— 

(i) all of the qualifying quarters of coverage ... worked by a parent of such 
alien while the alien was under age 18, and 

(ii) all of the qualifying quarters worked by a spouse of such alien during 
their marriage and the alien remains married to such spouse or such spouse is 
deceased. 

No such qualifying quarter of coverage that is creditable ... for any period 
beginning after December 31,1996, may be credited to an alien under clause (i) or 
(ii) if the ... spouse ... of such alien received any Federal means-tested public 
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benefit... during the period for which such qualifying quarter of coverage is so 
credited. 

(C) Provision of information to save system. The Attorney General shall ensure 
that appropriate information regarding the application of this paragraph is provided 
to the system for alien verification of eligibility (SAVE) .... 

(b) Reimbursement of Government expenses. 

(1) Request for reimbursement. 

(A) Requirement. Upon notification that a sponsored alien has received any 
means-tested public benefit, the appropriate nongovernmental entity which 
provided such benefit or the appropriate entity of the Federal Government, a State, 
or any political subdivision of a State shall request reimbursement by the sponsor 
in an amount which is equal to the unreimbursed costs of such benefit. 

(2) Actions to compel reimbursement. 

(A) In case of nonresponse. If within 45 days after a request for reimbursement 
under paragraph (1)(A), the appropriate entity has not received a response from the 
sponsor indicating a willingness to commence payment an action may be brought 
against the sponsor pursuant to the affidavit of support. 

(B) In case of failure to pay. If the sponsor fails to abide by the repayment 
terms established by the appropriate entity, the entity may bring an action against 
the sponsor pursuant to the affidavit of support. 

(C) Limitation on actions. No cause of action may be brought under this 
paragraph later than 10 years after the date on which the sponsored alien last 
received any means-tested public benefit to which the affidavit of support applies. 

(3) Use of collection agencies. If the appropriate entity under paragraph (1)(A) 
requests reimbursement from the sponsor or brings an action against the sponsor 
pursuant to the affidavit of support, the appropriate entity may appoint or hire an 
individual or other person to act on behalf of such entity acting under the authority 
of law for purposes of collecting any amounts owed. 

(c) Remedies. Remedies available to enforce an affidavit of support under this 

section include any or all of the remedies described in section 3201, 3203, 3204, or 
3205 of title 28, United States Code, as well as an order for specific performance 
and payment of legal fees and other costs of collection, and include corresponding 
remedies available under State law. A Federal agency may seek to collect amounts 
owed under this section. 


8 U.S.C. § 1184 

§1184 (d). Issuance of visa to fiancee or fiance of citizen. 

(1) A visa shall not be issued ... until the consular officer has received a petition 
filed in the United States by the fiancee or fiance of the applying alien and 
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approved by the Secretary of Homeland Security. The petition shall be in such 
form and contain such information as the Secretary of Homeland Security shall, by 
regulation, prescribe. Such information shall include information on any criminal 
convictions of the petitioner for any specified crime. It shall be approved only after 
satisfactory evidence is submitted by the petitioner to establish that the parties have 
previously met in person within 2 years before the date of filing the petition, have a 
bona fide intention to marry, and are legally able and actually willing to conclude a 
valid marriage in the United States within a period of ninety days after the alien's 
arrival, except that the Secretary of Homeland Security in his discretion may waive 
the requirement that the parties have previously met in person. In the event the 
marriage with the petitioner does not occur within three months after the admission 
of the said alien and minor children, they shall be required to depart from the 
United States and upon failure to do so shall be removed .... 

(2) [A] consular officer may not approve a petition under paragraph (1) unless 
the officer has verified that— 

(i) the petitioner has not, previous to the pending petition, petitioned under 
paragraph (1) with respect to two or more applying aliens; and 

(ii) if the petitioner has had such a petition previously approved, 2 years have 
elapsed since the filing of such previously approved petition. 

(B) The Secretary of Homeland Security may, in the Secretary's discretion, 
waive the limitations in subparagraph (A) if justification exists for such a waiver. 
Except in extraordinary circumstances and subject to subparagraph (C), such a 
waiver shall not be granted if the petitioner has a record of violent criminal 
offenses against a person or persons. 

(C) (i) The Secretary of Homeland Security is not limited by the criminal court 
record and shall grant a waiver of the condition described in the second sentence of 
subparagraph (B) in the case of a petitioner described in clause (ii). 

(ii) A petitioner described in this clause is a petitioner who has been battered 
or subjected to extreme cruelty and who is or was not the primary perpetrator of 
violence in the relationship upon a determination that— 

(I) the petitioner was acting in self-defense; 

(II) the petitioner was found to have violated a protection order intended to 
protect the petitioner; or 

(III) the petitioner committed, was arrested for, was convicted of, or pled 
guilty to committing a crime that did not result in serious bodily injury and where 
there was a connection between the crime and the petitioner's having been battered 
or subjected to extreme cruelty. 

(iii) In acting on applications under this subparagraph, the Secretary of 
Homeland Security shall consider any credible evidence relevant to the application. 
The determination of what evidence is credible and the weight to be given that 
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evidence shall be within the sole discretion of the Secretary. 

(3) In this subsection: 

(A) The terms "domestic violence", "sexual assault", "child abuse and neglect", 
"dating violence", "elder abuse", and "stalking" have the meaning given such terms 
in section 3 of the Violence Against Women and Department of Justice 
Reauthorization Act of 2005. 

(B) The term "specified crime" means the following: 

(i) Domestic violence, sexual assault, child abuse and neglect, dating 
violence, elder abuse, and stalking. 

8U.S.C. § 1186a 

§ 1186a. Conditional permanent resident status for certain alien spouses ... 

(a) In general. 

(1) Conditional basis for status. Notwithstanding any other provision of this Act, 
an alien spouse ... shall be considered, at the time of obtaining the status of an 
alien lawfully admitted for permanent residence, to have obtained such status on a 
conditional basis subject to the provisions of this section.... 

(c) Requirements of timely petition and interview for removal of condition. 

(1) In general. In order for the conditional basis established under subsection (a) 
for an alien spouse ... to be removed- 

(A) the alien spouse and the petitioning spouse (if not deceased) jointly must 
submit to the Attorney General ... a petition which requests the removal of such 
conditional basis and which states, under penalty of perjury, the facts and 
information described in subsection (d)(1), and 

(B) ... the alien spouse and the petitioning spouse (if not deceased) must 
appear for a personal interview before an officer or employee of the Service 
respecting the facts and information described in subsection (d)(1). 

(2) Termination of permanent resident status for failure to file petition or have 
personal interview. 

(A) In general. In the case of an alien with permanent resident status on a 
conditional basis under subsection (a), if— 

(i) no petition is filed with respect to the alien in accordance with the 
provisions of paragraph (1)(A), or 

(ii) unless there is good cause shown, the alien spouse and petitioning spouse 
fail to appear at the interview described in paragraph (1)(B), 

the Attorney General shall terminate the permanent resident status of the alien 
as of the second anniversary of the alien's lawful admission for permanent 
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residence. 

(B) Hearing in removal proceeding. In any removal proceeding with respect to 
an alien whose permanent resident status is terminated under subparagraph (A), the 
burden of proof shall be on the alien to establish compliance with the conditions of 
paragraphs (1)(A) and (1)(B).... 

(4) Hardship waiver. The Attorney General, in the Attorney General's discretion, 
may remove the conditional basis of the permanent resident status for an alien who 
fails to meet the requirements of paragraph (1) if the alien demonstrates that — 

(A) extreme hardship would result if such alien is removed, 

(B) the qualifying marriage was entered into in good faith by the alien spouse, 
but the qualifying marriage has been terminated (other than through the death of 
the spouse) and the alien was not at fault in failing to meet the requirements of 
paragraph (1); or 

(C) the qualifying marriage was entered into in good faith by the alien spouse 
and during the marriage the alien spouse ... was battered by or was the subject of 
extreme cruelty perpetrated by his or her spouse or citizen ... and the alien was not 
at fault in failing to meet the requirements of paragraph (1). 

In determining extreme hardship, the Attorney General shall consider 
circumstances occurring only during the period that the alien was admitted for 
permanent residence on a conditional basis. In acting on applications under this 
paragraph, the Attorney General shall consider any credible evidence relevant to 
the application. The determination of what evidence is credible and the weight to 
be given that evidence shall be within the sole discretion of the Attorney General. 
The Attorney General shall, by regulation, establish measures to protect the 
confidentiality of information concerning any abused alien spouse ... including 
information regarding the whereabouts of such spouse .... 

(d) Details of petition and interview. 

(1) Contents of petition. Each petition under subsection (c)(1)(A) shall contain 
the following facts and information: 

(A) Statement of proper marriage and petitioning process. The facts are that— 

(i) the qualifying marriage— 

(I) was entered into in accordance with the laws of the place where the 
marriage took place, 

(II) has not been judicially annulled or terminated, other than through the 
death of a spouse, and 

(III) was not entered into for the purpose of procuring an alien's admission 
as an immigrant; and 

(ii) no fee or other consideration was given (other than a fee or other 
consideration to an attorney for assistance in preparation of a lawful petition) for 
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the filing of a petition .. .with respect to the alien spouse 


8 U.S.C. § 1227 


§ 1227. Deportable aliens 

(a) Classes of deportable aliens. Any alien ... in and admitted to the United States 
shall, upon the order of the Attorney General, be removed if the alien is within one 
or more of the following classes of deportable aliens: 

(1) Inadmissible at time of entry or of adjustment of status or violates status.... 

(H) Waiver authorized for certain misrepresentations. The provisions of this 
paragraph relating to the removal of aliens within the United States on the ground 
that they were inadmissible at the time of admission ... whether willful or 
innocent, may, in the discretion of the Attorney General, be waived for any alien 
... who—... 

(ii) is a VAWA self-petitioner. 

A waiver of removal for fraud or misrepresentation granted under this 
subparagraph shall also operate to waive removal based on the grounds of 
inadmissibility directly resulting from such fraud or misrepresentation. 

8 U.S.C. § 1229b 

§ 1229b. Cancellation of removal; adjustment of status.... 

(b) Cancellation of removal and adjustment of status for certain nonpermanent 
residents. 

(I) In general. The Attorney General may cancel removal of, and adjust to the 
status of an alien lawfully admitted for permanent residence, an alien who is 
inadmissible or deportable from the United States if the alien— 

(A) has been physically present in the United States for a continuous period of 
not less than 10 years immediately preceding the date of such application; 

(B) has been a person of good moral character during such period; 

(C) has not been convicted of an offense ....; and 

(D) establishes that removal would result in exceptional and extremely unusual 
hardship to the alien's spouse, ... or child, who is a citizen of the United States or 
an alien lawfully admitted for permanent residence. 

(2) Special rule for battered spouse .... 

(A) Authority. The Attorney General may cancel removal of, and adjust to the 
status of an alien lawfully admitted for permanent residence, an alien who is 
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inadmissible or deportable from the United States if the alien demonstrates that— 

(i) (I) the alien has been battered or subjected to extreme cruelty by a spouse 
... who is or was a United States citizen ...; or... 

(Ill) the alien has been battered or subjected to extreme cruelty by a United 
States citizen ... whom the alien intended to marry, but whose marriage is not 
legitimate because of that United States citizen's ... bigamy; 

(ii) the alien has been physically present in the United States for a continuous 
period of not less than 3 years immediately preceding the date of such application, 
and the issuance of a charging document for removal proceedings shall not toll the 
3-year period of continuous physical presence in the United States; 

(iii) the alien has been a person of good moral character during such period, 
subject to the provisions of subparagraph (C); 

(iv) the alien is not inadmissible under paragraph (2) or (3) of 8 U.S.C. § 
1182a, is not deportable under paragraphs (1)(G) or (2) through (4) of 8 U.S.C. § 
1227(a), subject to paragraph (5), and has not been convicted of an aggravated 
felony; and 

(v) the removal would result in extreme hardship to the alien, the alien's 
child, .... 

(B) Physical presence. [A]n alien shall not be considered to have failed to 
maintain continuous physical presence by reason of an absence if the alien 
demonstrates a connection between the absence and the battering or extreme 
cruelty perpetrated against the alien. No absence or portion of an absence 
connected to the battering or extreme cruelty shall count toward the 90-day or 180- 
day limits established in subsection (d)(2). If any absence or aggregate absences 
exceed 180 days, the absences or portions of the absences will not be considered to 
break the period of continuous presence. Any such period of time excluded from 
the 180-day limit shall be excluded in computing the time during which the alien 
has been physically present for purposes of the 3-year requirement set forth in this 
subparagraph .... 

(C) Good moral character. [A] act or conviction that does not bar the Attorney 
General from granting relief under this paragraph ... shall not bar the Attorney 
General from finding the alien to be of good moral character ... if the Attorney 
General finds that the act or conviction was connected to the alien's having been 
battered or subjected to extreme cruelty and determines that a waiver is otherwise 
warranted. 

(D) Credible evidence considered. In acting on applications under this 
paragraph, the Attorney General shall consider any credible evidence relevant to 
the application. The determination of what evidence is credible and the weight to 
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be given that evidence shall be within the sole discretion of the Attorney General. 


8 U.S.C. § 1255 

§ 1255. Adjustment of status of nonimmigrant to that of person admitted for 
permanent residence 

(a) Status as person admitted for permanent residence on application and eligibility 
for immigrant visa. The status of an alien who was inspected and admitted or 
paroled into the United States or the status of any other alien having an approved 
petition for classification as a VAWA self-petitioner may be adjusted by the 
Attorney General, in his discretion and under such regulations as he may prescribe, 
to that of an alien lawfully admitted for permanent residence if (1) the alien makes 
an application for such adjustment, (2) the alien is eligible to receive an immigrant 
visa and is admissible to the United States for permanent residence, and (3) an 
immigrant visa is immediately available to him at the time his application is filed. 

8 U.S.C. § 1367 

§ 1367. Penalties for disclosure of information 

(a) In general. Except as provided in subsection (b), in no case may the Attorney 
General, or any other official or employee of the Department of Justice, the 
Secretary of Homeland Security, the Secretary of State, or any other official or 
employee of the Department of Homeland Security or Department of State 
(including any bureau or agency of either of such Departments)— 

(1) make an adverse determination of admissibility or deportability of an alien 
under the Immigration and Nationality Act using information furnished solely 
by~ 

(A) a spouse ... who has battered the alien or subjected the alien to extreme 
cruelty, 

(B) a member of the spouse's ... family residing in the same household as the 
alien who has battered the alien or subjected the alien to extreme cruelty when 
the spouse ... consented to or acquiesced in such battery or cruelty, ...; or 

(2) permit use by or disclosure to anyone (other than a sworn officer or 
employee of the Department, or bureau or agency thereof, for legitimate 
Department, bureau, or agency purposes) of any information which relates to an 
alien who is the beneficiary of an application for relief.... 

The limitation under paragraph (2) ends when the application for relief is denied 
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and all opportunities for appeal of the denial have been exhausted. 

(b) Exceptions. 

(1) The Attorney General may provide, in the Attorney General's discretion, 
for the disclosure of information in the same manner and circumstances as 
census information may be disclosed by the Secretary of Commerce .... 

(2) The Attorney General may provide in the discretion of the Attorney 
General for the disclosure of information to law enforcement officials to be used 
solely for a legitimate law enforcement purpose. 

(3) Subsection (a) shall not be construed as preventing disclosure of 
information in connection with judicial review of a determination in a manner 
that protects the confidentiality of such information. 

(4) Subsection (a)(2) shall not apply if all the battered individuals in the case 
are adults and they have all waived the restrictions of such subsection. 

(5) The Attorney General is authorized to disclose information, to Federal, 
State, and local public and private agencies providing benefits, to be used solely 
in making determinations of eligibility for benefits pursuant to 8 U.S.C. § 
1641(c). 

(6) Subsection (a) may not be construed to prevent the Attorney General and 
the Secretary of Homeland Security from disclosing to the chairmen and ranking 
members of the Committee on the Judiciary of the Senate or the Committee on 
the Judiciary of the House of Representatives, for the exercise of congressional 
oversight authority, information on closed cases under this section in a manner 
that protects the confidentiality of such information and that omits personally 
identifying information (including locational information about individuals). 

(7) Government entities adjudicating applications for relief under subsection 
(a)(2) ... may, with the prior written consent of the alien involved, communicate 
with nonprofit, nongovernmental victims' service providers for the sole purpose 
of assisting victims in obtaining victim services from programs with expertise 
working with immigrant victims. Agencies receiving referrals are bound by the 
provisions of this section. Nothing in this paragraph shall be construed as 
affecting the ability of an applicant to designate a safe organization through 
whom governmental agencies may communicate with the applicant. 

(c) Penalties for violations. Anyone who willfully uses, publishes, or permits 
information to be disclosed in violation of this section ... shall be subject to 
appropriate disciplinary action and subject to a civil money penalty of not more 
than $ 5,000 for each such violation. 

(d) Guidance. The Attorney General and the Secretary of Homeland Security 
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shall provide guidance to officers and employees of the Department of Justice or 
the Department of Homeland Security who have access to information covered 
by this section regarding the provisions of this section, including the provisions 
to protect victims of domestic violence from harm that could result from the 
inappropriate disclosure of covered information. 

8U.S.C. § 1641 


§ 1641. Definitions 

(a) In general. Except as otherwise provided in this title, the terms used in this title 
have the same meaning given such terms in section 8 U.S.C. § 1101(a). 

(b) Qualified alien. For purposes of this title, the term "qualified alien" means an 
alien who, at the time the alien applies for, receives, or attempts to receive a 
Federal public benefit, is— 

(1) an alien who is lawfully admitted for permanent residence under the 
Immigration and Nationality Act, 

(2) an alien who is granted asylum..., 

(3) a refugee who is admitted to the United States ..., 

(4) an alien who is paroled into the United States ... for a period of at least 1 
year, 

(5) an alien whose deportation is being withheld ..., 

(6) an alien who is granted conditional entry ..., or 

(7) an alien who is a Cuban and Haitian entrant. 

(c) Treatment of certain battered aliens as qualified aliens. For purposes of this 
title, the term "qualified alien" includes— 

(1) an alien who— 

(A) has been battered or subjected to extreme cruelty in the United States by a 
spouse ..., or by a member of the spouse’s ... family residing in the same 
household as the alien and the spouse ... consented to, or acquiesced in, such 
battery or cruelty, but only if (in the opinion of the agency providing such benefits) 
there is a substantial connection between such battery or cruelty and the need for 
the benefits to be provided; and 

(B) has been approved or has a petition pending which sets forth a prima facie 
case for— 

(i) status as a spouse ... of a United States citizen pursuant 8 U.S.C. 1154 
(a)(l)(A)(iii) ..., 

(v) cancellation of removal pursuant to 8 U.S.C. § 1229b(b)(2).... 

This subsection shall not apply to an alien during any period in which the 
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individual responsible for such battery or cruelty resides in the same household or 
family eligibility unit as the individual subjected to such battery or cruelty. 


28 U.S.C. § 534 

§ 534. Acquisition, preservation, and exchange of identification records and 
information; appointment of officials 

(a) The Attorney General shall— 

(1) acquire, collect, classify, and preserve identification, criminal identification, 
crime, and other records; ... 

(4) exchange such records and information with, and for the official use of, 
authorized officials of the Federal Government, including the United States 
Sentencing Commission, the States, cities, and penal and other institutions. 

(b) The exchange of records and information authorized by subsection (a)(4) of 
this section is subject to cancellation if dissemination is made outside the receiving 
departments or related agencies.... 

(e) For purposes of this section, the term "other institutions" includes— 

(1) railroad police departments which perform the administration of criminal 
justice and have arrest powers pursuant to a State statute, which allocate a 
substantial part of their annual budget to the administration of criminal justice, and 
which meet training requirements established by law or ordinance for law 
enforcement officers; and 

(2) police departments of private colleges or universities which perform the 
administration of criminal justice and have arrest powers pursuant to a State 
statute, which allocate a substantial part of their annual budget to the 
administration of criminal justice, and which meet training requirements 
established by law or ordinance for law enforcement officers. 

(f) (1) Information from national crime information databases consisting of 
identification records, criminal history records, protection orders, and wanted 
person records may be disseminated to civil or criminal courts for use in domestic 
violence or stalking cases. Nothing in this subsection shall be construed to permit 
access to such records for any other purpose. 

(2) Federal and State criminal justice agencies authorized to enter information 
into criminal information databases may include— 

(A) arrests, convictions, and arrest warrants for stalking or domestic violence 
or for violations of protection orders for the protection of parties from stalking or 
domestic violence; and 
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(B) protection orders for the protection of persons from stalking or domestic 
violence, provided such orders are subject to periodic verification. 

(3) As used in this subsection— 

(A) the term "national crime information databases" means the National Crime 
Information Center and its incorporated criminal history databases, including the 
Interstate Identification Index; and 

(B) the term "protection order" includes— 

(i) any injunction, restraining order, or any other order issued by a civil or 
criminal court for the purpose of preventing violent or threatening acts or 
harassment against, sexual violence or contact or communication with or physical 
proximity to, another person, including any temporary or final orders issued by 
civil or criminal courts whether obtained by filing an independent action or as a 
pendente lite order in another proceeding so long as any civil order was issued in 
response to a complaint, petition, or motion filed by or on behalf of a person 
seeking protection; and 

(ii) any support, child custody or visitation provisions, orders, remedies, or 
relief issued as part of a protection order, restraining order, or stay away injunction 
pursuant to State, tribal, territorial, or local law authorizing the issuance of 
protection orders, restraining orders, or injunctions for the protection of victims of 
domestic violence, dating violence, sexual assault, or stalking. 

8 C.F.R. § 204.2 


§ 204.2 

(c) Self-petition by spouse of abusive citizen or lawful permanent resident - 
(1) Eligibility.... 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
against the self-petitioner ... and must have taken place during the self-petitioner's 
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marriage to the abuser.... 

(2) Evidence for a spousal self-petition - .... 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other 
legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as may a combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 


8 CFR § 216.5 

§216.5 Waiver of requirement to file joint petition to remove conditions by alien 
spouse.... 

(e) Adjudication of waiver application. 

(1) Application based on claim of hardship. In considering an application for a 
waiver based upon an alien's claim that extreme hardship would result from the 
alien's removal from the United States, the director shall take into account only 
those factors that arose subsequent to the alien's entry as a conditional permanent 
resident. The director shall bear in mind that any removal from the United States is 
likely to result in a certain degree of hardship, and that only in those cases where 
the hardship is extreme should the application for a waiver be granted. The burden 
of establishing that extreme hardship exists rests solely with the applicant. 

(2) Application for waiver based upon the alien's claim that the marriage was 
entered into in good faith. In considering whether an alien entered into a qualifying 
marriage in good faith, the director shall consider evidence relating to the amount 
of commitment by both parties to the marital relationship. Such evidence may 
include — 

(i) Documentation relating to the degree to which the financial assets and 
liabilities of the parties were combined; 

(ii) Documentation concerning the length of time during which the parties 
cohabited after the marriage and after the alien obtained permanent residence; 
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(iii) Birth certificates of children born to the marriage; and 

(iv) Other evidence deemed pertinent by the director. 

(3) Application for waiver based on alien's claim of having been battered or 
subjected to extreme mental cruelty. A conditional resident who entered into the 
qualifying marriage in good faith, and who was battered or was the subject of 
extreme cruelty ... by or was the subject of extreme cruelty perpetrated by the 
United States citizen ... spouse during the marriage, may request a waiver of the 
joint filing requirement.... 

(viii) As directed by the statute, the information contained in the application and 
supporting documents shall not be released without a court order or the written 
consent of the applicant; .... Information may be released only to the applicant, his 
or her authorized representative, an officer of the Department of Justice, or any 
federal or State law enforcement agency. Any information provided under this part 
may be used for the purposes of enforcement of the Act or in any criminal 
proceeding. 


28 CFR § 0.85 


§0.85 General functions. 

The Director of the Federal Bureau of Investigation shall:... 

(b) Conduct the acquisition, collection, exchange, classification and preservation of 
fingerprints and identification records from criminal justice and other 
governmental agencies .... 


28 CFR § 20.21 

§ 20.21 Preparation and submission of a Criminal History Record Information 
Plan.... 

(b) Limitations on dissemination. Insure that dissemination of nonconviction 
data has been limited, whether directly or through any intermediary only to: 

(1) Criminal justice agencies, for purposes of the administration of criminal 
justice and criminal justice agency employment; 

(2) Individuals and agencies for any purpose authorized by statute, ordinance, 
executive order, or court rule, decision, or order, as construed by appropriate 
State or local officials or agencies; 

(3) Individuals and agencies pursuant to a specific agreement with a criminal 
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justice agency to provide services required for the administration of criminal 
justice pursuant to that agreement. The agreement shall specifically authorize 
access to data, limit the use of data to purposes for which given, insure the 
security and confidentiality of the data consistent with these regulations, and 
provide sanctions for violation thereof.... 

28 CFR § 20.33 

§ 20.33 Dissemination of criminal history record information. 

(a) Criminal history record information contained in the III System and the FIRS 
may be made available: 

(1) To criminal justice agencies for criminal justice purposes, which purposes 
include the screening of employees or applicants for employment hired by criminal 
justice agencies; 

(2) To federal agencies authorized to receive it pursuant to federal statute or 
Executive order; 

(3) For use in connection with licensing or employment pursuant to [ 28 U.S.C. § 
534] ... or other federal legislation, and for other uses for which dissemination is 
authorized by federal law ...; 

(4) For issuance of press releases and publicity designed to effect the 
apprehension of wanted persons in connection with serious or significant offenses; 

(5) To criminal justice agencies for the conduct of background checks under the 
National Instant Criminal Background Check System (NICS); 

(6) To noncriminal justice governmental agencies performing criminal justice 
dispatching functions or data processing/information services for criminal justice 
agencies; and 

(7) To private contractors pursuant to a specific agreement with an agency 
identified in paragraphs (a)(1) or (a)(6) of this section and for the purpose of 
providing services for the administration of criminal justice pursuant to that 
agreement. The agreement must incorporate a security addendum approved by the 
Attorney General of the United States, which shall specifically authorize access to 
criminal history record information, limit the use of the information to the purposes 
for which it is provided, ensure the security and confidentiality of the information 
consistent with these regulations, provide for sanctions, and contain such other 
provisions as the Attorney General may require. The power and authority of the 
Attorney General hereunder shall be exercised by the FBI Director (or the 
Director's designee). 
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28 CFR § 50.12 


§ 50.12 Exchange of FBI identification records. 

(a) The Federal Bureau of Investigation, hereinafter referred to as the FBI, is 
authorized to expend funds for the exchange of identification records with officials 
of federally chartered or insured banking institutions to promote or maintain the 
security of those institutions and, if authorized by state statute and approved by the 
Director of the FBI, acting on behalf of the Attorney General, with officials of state 
and local governments for purposes of employment and licensing .... 

61 Fed. Reg. 13,061, 13,065-66 
Battery or Extreme Cruelty 

[13,065] Section 40701 of the Crime Bill requires a self-petitioning spouse to have 
been battered by, or been the subject of extreme cruelty perpetrated by, the citizen 
... spouse ... or who was the subject of extreme cruelty perpetrated by, the citizen 
... during the marriage.... This rule reflects the statutory requirements by 
specifying that only certain types of abuse will qualify a spouse ... to self-petition. 
"Qualifying abuse" under this rule is abuse that meets the criteria of section 40701 
of the Crime Bill concerning when, by whom, to whom, and to what degree the 
domestic abuse occurred. 

The qualifying abuse must have taken place during the statutorily specified time. A 
spousal self-petitioner must show that the abuse took place during the marriage to 
the abuser.... Battery or extreme cruelty that happened at other times is not 
qualifying abuse. There is no limit on the time that may have elapsed since the last 
incident of qualifying abuse occurred. 

The qualifying abuse also must have been committed by the abusive citizen ... 
spouse .... Battery or extreme cruelty by any other person is not qualifying abuse, 
unless it can be shown that the citizen ... willfully condoned or participated in the 
abusive act(s). 

Only abuse perpetrated against the self-petitioning spouse ... will be considered 
qualifying. Acts ostensibly aimed at some other person or thing may be considered 
qualifying only if it can be established that these acts were deliberately used to 
perpetrate extreme cruelty against the self-petitioner .... Battery or extreme cruelty 
committed solely against a third party and in no way directed at or used against the 
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spouse ... is not qualifying abuse. 


The qualifying abuse also must have been sufficiently aggravated to have reached 
the level of battery or extreme cruelty. Service regulations at 8 C.F.R. 

216.5(e)(3)(i) currently define the phrase "was battered by or was the subject of 
extreme cruelty." This definition was initially developed to facilitate the filing and 
adjudication of requests to waive certain requirements for removal of conditions on 
residency. These waivers are based on the applicant's claim of battery or extreme 
cruelty perpetrated by the citizen ... spouse .... Since the regulatory definition has 
proven to be flexible and sufficiently broad to encompass all types of domestic 
battery and extreme cruelty, this rule adopts an identical definition for evaluating 
claims of battering or extreme cruelty under section 40701 of the Crime Bill. The 
definition reads as follows: 

For the purpose of this chapter, the phrase "was battered by or was the subject of 
extreme cruelty" includes, but is not limited to, being the victim of any act or 
threatened act of violence, including any forceful detention, which results or 
threatens to result in physical or mental injury. Psychological or sexual abuse or 
exploitation, including rape, molestation, incest (if the victim is a minor), or forced 
prostitution shall be considered acts of violence. [13,066] 

The acts mentioned in this definition-rape, molestation, incest if the victim is a 
minor, and forced prostitution-will be regarded by the Service as acts of violence 
whenever they occur. Many other abusive actions, however, may also be 
qualifying acts of violence under this rule. Acts that, in and of themselves, may not 
initially appear violent may be part of an overall pattern of violence. It is not 
possible to cite all perpetrations that could be acts of violence under certain 
circumstances. The Service does not wish to mislead a potentially qualified self¬ 
petitioner by establishing a partial list that may be subject to misinterpretation. 

This rule, therefore, does not itemize abusive acts other than those few particularly 
egregious examples mentioned in the definition of the phrase "was battered by or 
was the subject of extreme cruelty." 

This rule requires a self-petitioner to provide evidence of qualifying abuse.... 
Available relevant evidence will vary, and self-petitioners are encouraged to 
provide the best available evidence of qualifying abuse. A self-petitioner is not 
precluded from submitting documentary proof of non-qualifying abuse with the 
self-petition; however, that evidence can only be used to establish a pattern of 
abuse and violence and to bolster claims that qualifying abuse also occurred. 
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The rule provides that evidence of abuse may include, but is not limited to, reports 
and affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or taken other 
legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as may a combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. This rule also provides that other forms of credible evidence will be 
accepted, although the Service will determine whether documents appear credible 
and the weight to be given to them. 

Self-petitioners who can provide only affidavits are encouraged to submit the 
affidavits of more than one person. The Service is not precluded from deciding, 
however, that the self-petitioner's unsupported affidavit is credible and that it 
provides relevant evidence of sufficient weight to meet the self-petitioner's burden 
of proof. 


62 Fed. Reg. 61344, 61366-67, 61371 


Interim Guidance on Verficiation of Citizenship, Qualified Alien Status and 
Eligibility Under Title IV of the Personal Responsibility and Work Opportunity 

Reconciliation Act of 1996 


[61366].... 

I. PROCEDURES FOR DETERMINING QUALIFIED ALIEN STATUS 

An alien is a "qualified alien" eligible for public benefits ... if he or she meets the 
following four requirements: 

(1) the INS or the EOIR has granted a petition or application filed by or on behalf 
of the alien ... or has found that a pending petition sets forth a prima facie case; 

(2) the alien ... has been abused in the United States as detailed below: 

(a) in the case of the abused alien: the alien has been battered or subjected to 
extreme cruelty in the United States by a spouse ... or by a member of the spouse 
or parent's family residing in the same household as the alien, if the spouse ... 
consents to or acquiesces in such battery or cruelty; ... 

(3) there is a substantial connection between the battery or extreme cruelty and the 
need for the public benefit sought; and 

(4) the battered alien ... no longer resides in the same household as the abuser.... 
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[61,367] .... A benefit provider must determine that an applicant satisfies all four 
requirements. If an applicant presents documentation indicating ... that the 
applicant has filed an INS 1-360 petition [VAWA self-petition] ... the benefit 
provider should determine whether the applicant meets the other three 
requirements for qualified alien status (including battery or extreme cruelty) before 
verifying his or her immigration status with the INS. If an applicant presents 
documentation indicating that he or she has filed an INS 1-360 petition [based on 
abuse by U.S. citizen spouse] ... INS ... will make the determination as to battery or 
extreme cruelty. In such cases, the benefit provider may contact the INS ... as 
applicable to initiate the verification process prior to determining if the applicant 
meets the other two requirements for qualified alien status. After contacting the 
INS ... the benefit provider should continue reviewing the applicant's eligibility for 
qualified alien status ... and should not delay this evaluation while awaiting a 
response from the INS .... 

II. EXEMPTION FROM DEEMING REQUIREMENTS 
A. Battered Aliens .... 

[61,371] [U]pon the effective date of the newly required affidavit of support and 
subject to the exceptions described below, when determining eligibility for federal 
means-tested public benefits and the amount of such benefits to which an alien 
applicant is entitled, agencies must include as income and resources of the alien, 
the income and resources of the spouse of the alien and any other person executing 
an affidavit of support on behalf of the alien. An alien is exempt from these 
"deeming" requirements for a period of one year, however, if 

(1) in the case of an abused alien, 

(a) the alien has been battered or subjected to extreme cruelty in the United 
States by a spouse ... or by a member of the spouse ... family residing in the same 
household as the alien if the spouse ... consents to or acquiesces in such battery or 
cruelty; 

(b) there is, in the opinion of the agency providing such benefits, a substantial 
connection between the battery or extreme cruelty and the need for the benefit 
sought; and 

(c) the battered alien no longer resides in the same household as the abuser .... 
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Stanley A. Bass Email 


GMail 

by Google BETA 


Roy Den Hollander <royl7den@gmail.com> 


Hollander v. U.S.A., 08-6183-cv 


Stanley_Bass@ca2.uscourts.gov Fri, Feb 13, 2009 at 

<Stanley_Bass@ca2.uscourts.gov> 5:56 PM 

To: rdhhh@yahoo.com 
Cc: natalia.oeltjen@usdoj.gov 


To: Den Hollander, Esq. 

In thinking further about this pro se appeal, I can see no point in your 
further wasting the resources of yourself, the Department of Justice, and the 
judges of this Honorable Court. The idea that a non-party has a legal right to be 
a spoiler witness in a claimant's administrative hearing seeking immigration 
benefits seems not only absurd, but also offensive and mean-spirited. It's one 
thing for you to offer relevant testimony to the agency if they want it. It's quite 
another to assert a constitutional right to inject yourself into a proceeding where 
neither the claimant nor the agency welcomes you. 

There is no precedent supporting your position. Common sense and 
fairness warrant its rejection. Apart from a summary affirmance, you may be 
subject to imposition of costs or some other disadvantageous action. And, 
importantly, by persisting in arguing a meritless case, you risk losing credibility 
when dealing with an truly arguable subject, such as the meaning of "state 
action". 

I recommend that you promptly submit to me a stipulation withdrawing 
this groundless appeal. 
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U.S. Department of Justice 
Office of Information and Privacy 



Telephone: (202) 514-3642 


Washington, D.C. 20530 


APR 2 3 2008 


Mr. Roy Den Hollander 

Apartment 10D Re: Appeal No. 08-0918 

545 East 14th Street Request No. 2008-3783 

New York, NY 10009 ALB:KMR 

Dear Mr. Hollander: 

You appealed from the action of the Executive Office for Immigration Review (EOIR) on 
your request for access to records pertaining to yourself, to include certain records pertaining to 
"Alina (a.k.a. Angelina) Alexandrovna Shipilina (a.k.a. Chipilina)." 

After carefully considering your appeal, I am affirming, on partly modified grounds, 
EOIR's action on your request. EOIR properly withheld this information in its entirety because it 
is protected from disclosure under the Freedom of Information Act pursuant to 5 U.S.C. 

§ 552(b)(7)(C). This provision concerns records or information compiled for law enforcement 
purposes the release of which could reasonably be expected to constitute an unwarranted 
invasion of the personal privacy of third parties. 

In your letter dated January 26,2008, you state that you are "requesting a determination of 
[your] Privacy Act request based on the Privacy Act and not the FOIA." Please be advised that 
the Privacy Act provides an individual with a means of access to his own records that are 
maintained in Privacy Act systems of records. See 5 U.S.C. § 552a(d)(l) (2007). EOIR 
informed a member of my staff that it could locate no records responsive to your request 
contained in a Privacy Act system of records. See 5 U.S.C. § 552a(a)(5) (2007) (defining a 
Privacy Act "system of records" as "a group of any records under the control of any agency from 
which information is retrieved by the name of the individual or by some identifying number, 
symbol, or other identifying particular assigned to the individual"). I have determined that 
EOIR’s response was correct and that it conducted an adequate, reasonable search for records 
responsive to your request. 
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If you are dissatisfied with my action on your appeal, you may file a lawsuit in 
accordance with 5 U.S.C. § 552(a)(4)(B). 


Sincerely, 

Janice Galli McLeod 
Associate Director 

By- vKe. . 1/JTiJ ^ 

Anne D. Work 
Deputy Chief 

Administrative Appeals Staff 
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BRIEF FOR DEFENDANTS-APPELLEES 


Preliminary Statement 

Plaintiffs-appellants Roy Den Hollander 
(“Hollander”), Sean Moffett (“Moffett”), Bruce Cardozo 
(“Cardozo”), and David Brannon (“Brannon”) 
(collectively, “plaintiffs”) seek review of a December 4, 
2008 judgment of the United States District Court for 
the Southern District of New York (Pauley, J.), 
dismissing their complaint for lack of subject-matter 
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jurisdiction pursuant to Rule 12(b)(1) of the Rules of 
Civil Procedure. 

Plaintiffs are four individuals who purport to 
represent a class of U.S. citizen males whose marriages 
to alien wives ended in divorce, and who seek to have 
several immigration-related provisions of the Violence 
Against Women Act (“VAWA”) declared 
unconstitutional. In particular, they object to provisions 
(1) permitting an alien who has been abused by a U.S. 
citizen or lawful permanent resident (“LPR”) spouse to 
acquire permanent residency without the participation 
of the alien’s spouse, and (2) forbidding the disclosure 
of an alien’s immigration records to the spouse, while 
permitting limited disclosure to the alien, the alien’s 
attorney, and certain government agencies. 

In their amended complaint, plaintiffs alleged that 
these VAWA provisions induced their alien ex-wives to 
marry them, and later to make false allegations of 
abuse, for the sole purpose of gaining legal status in the 
United States. They further alleged, on information and 
belief, that their ex-wives accused them of abuse during 
the ex-wives’ immigration proceedings, and, 
presumably, prevailed in their applications for relief. 
On this basis, plaintiffs contended that the application 
procedures established by VAWA deny the aliens’ U.S. 
citizen husbands due process and freedom of speech, 
because the husbands cannot submit testimony and 
evidence on their own behalf during their wives’ 
immigration proceedings. Similarly, because their alien 
wives can make such submissions in proceedings to 
determine their own immigration status, plaintiffs 
contended that the proceedings deny the estranged 
husbands equal protection, based on both gender and 
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citizenship. In addition, they claimed that the existence 
of records of these proceedings creates an unacceptable 
risk of public disclosure of their ex-wives’ allegations 
concerning plaintiffs’ conduct, thereby damaging 
plaintiffs’ reputations. Finally, plaintiffs claimed that 
the VAWA provisions amounted to bills of attainder 
against U.S. citizen males. For these reasons, plaintiffs 
sought an order declaring the challenged provisions 
unconstitutional, enjoining their operation in any 
current or future proceeding relating to plaintiffs’ ex- 
wives, and compelling the Government to institute new 
procedures. The district court ruled that plaintiffs 
lacked standing to bring these challenges. 

The district court’s judgment should be affirmed, 
because plaintiffs failed to meet the threshold standing 
requirements. Most fundamentally, plaintiffs have 
suffered no injury-in-fact, because the VAWA provisions 
at issue neither subject plaintiffs to any proceeding, nor 
penalize them. Rather, VAWA simply creates a 
substantive basis for immigration relief for a class that 
allegedly includes plaintiffs’ alien wives or ex-wives, 
while establishing procedures for immigration 
authorities to determine whether an applicant is 
entitled to relief under the statute. U.S. citizens simply 
are not parties to a spouse’s immigration proceedings, 
and have no legally cognizable interest in the outcome 
of those proceedings, nor are they injured if they are 
excluded from such proceedings. 

Second, to the extent plaintiffs claim injury based on 
threat of harm to their reputations resulting from their 
ex-wives seeking relief under VAWA, this threat is not 
sufficiently real or immediate to constitute a present 
injury. Plaintiffs do not allege that any information 
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relating to their ex-wives’ VAWA proceedings has been 
disclosed, nor point to any circumstance suggesting that 
any disclosure is likely, much less imminent. No VAWA 
provision requires defendants to disclose information 
under any circumstance, nor provides the ex-wives with 
any incentive to disclose information. 

Finally, to the extent plaintiffs seek relief from 
various harms that they assert were induced by the 
existence of VAWA—such as their arrests based on 
allegedly fraudulent police complaints—these harms 
are not reasonably traceable to defendants, nor 
redressable in this action. As the district court 
observed, injuries stemming from separate state-law 
proceedings can more appropriately and directly be 
challenged in those proceedings. By contrast, even if the 
Court were to order all of plaintiffs’ proposed reforms to 
the VAWA, their arrest records would remain, and the 
alleged threat to their reputations would not be 
redressed. 

Even if the Court were to find that plaintiffs had 
standing to assert some of their claims, moreover-— 
which they do not—the dismissal of the complaint 
should still be affirmed pursuant to Rule 12(b)(6), for 
failure to state a claim upon which relief can be 
granted. To survive a motion to dismiss, a complaint 
must contain sufficient factual allegations to plausibly 
give rise to entitlement to relief, and here, the amended 
complaint failed to meet this standard. Plaintiffs failed 
to state a due process claim where their allegations 
failed to establish that they had any liberty interest 
implicated by the VAWA procedures. Nor did they state 
a First Amendment claim, where none of their 
allegations plausibly showed that defendants penalize 
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or limit their speech in any manner. Their gender- and 
nationality-based equal protection claims likewise fail, 
because the provisions are neutral on their face, and 
plaintiffs cannot show that they are similarly situated 
to the aliens who allegedly receive preferential 
treatment. Finally, plaintiffs’ bill of attainder claims 
are meritless; no VAWA provision inflicts any 
punishment against them, nor can any intent to harm 
them reasonably be inferred from the statutory history. 

Dismissal was thus warranted under Rule 12(b)(6) 
as well as 12(b)(1), and the appeal should be denied. 

Counterstatement of Jurisdiction 

The Court has jurisdiction over this appeal pursuant 
to 28 U.S.C. § 1291. Contrary to plaintiffs-appellants’ 
contention, see Brief of Plaintiffs-Appellants (“Br.”) at 
1, the district court lacked subject-matter jurisdiction 
over their amended complaint, because plaintiffs lacked 
standing. 


Issues Presented for Review 

1. Whether the district court correctly determined 
that plaintiffs lacked standing to challenge the 
constitutionality of a series of VAWA provisions, where 
they failed to demonstrate any real and immediate 
injury-in-fact, reasonably traceable to defendants’ 
actions and redressable in this federal court action. 

2. Whether, even disregarding plaintiffs’ lack of 
standing, the judgment should be affirmed because the 
amended complaint fails to state a claim on which relief 
can be granted. 
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Statement of Facts 
A. The Statutory Provisions at Issue 

1. The VAWA Amendments to the 
Immigration Laws 

The term “VAWA” refers to a series of statutes, first 
enacted in 1994, which encompassed a number of 
amendments to the Immigration and Nationality Act 
(“INA”). One goal of this legislation was to relieve 
aliens whose U.S. citizen spouses were abusing them 
from the need to depend on that spouse to obtain legal 
immigration status. See Violent Crime Control and Law 
Enforcement Act, Pub. L. No. 103-322, 108 Stat. 1796 
(1994) (“VAWA 1994”). Previously, an alien seeking 
LPR status based on her marriage to a U.S. citizen or 
LPR generally needed that spouse to file an immigrant 
visa petition on her behalf.* See 8 U.S.C. § 1154(a)(1) 
(1993) (repealed). Congress was concerned that 
immigrant women were often pressured into remaining 
in abusive marriages, because their husbands could 
threaten that they otherwise would withdraw visa 
petitions, thereby putting the wives at risk of 


* This brief refers to applicants using female 
pronouns; nevertheless, on their face, the VAWA 
provisions apply equally to both male and female 
victims of domestic violence. See 61 Fed. Reg. 13061, 
13062 (Mar. 26,1996) (noting that, “[a]lthough the title 
of the [VAWA] reflects the fact that many abuse victims 
are women, abused spouses and children of either sex 
may benefit from these provisions”) (emphasis added). 
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deportation. See 61 Fed. Reg. 13061,13061-62 (Mar. 26, 
1996) (noting that “some abusive citizens . . . misuse 
their control over the petitioning process .... to 
perpetuate domestic abuse”). 

VAWA 1994 amended the INA to allow such an 
alien to “self-petition” with the former INS* for 
immigrant classification. To prevail, she was required 
to demonstrate that she was married to a U.S. citizen 
or LPR, was eligible for immigrant classification based 
on that relationship, was residing in the United States 
and had, at some point, lived there together with the 
spouse, entered into the marriage in good faith, was a 
person of good moral character, would experience 
“extreme hardship” if deported, and, during the 
marriage, either she or her child “was battered or 
subjected to extreme cruelty perpetuated by the alien’s 
spouse.” See H.R. Rep. No. 103-395 (1993), at 23-24; see 
also 8 U.S.C. § 1154(a)(1); 8 C.F.R.§ 204.2(c)(l)(i). If the 
petition is granted, the alien can apply to adjust her 
status to that of an LPR; if it is denied, removal 
proceedings may be initiated. 

VAWA 1994 also provided a remedy for battered 
spouses who had already been placed in removal 
proceedings, by relaxing the requirements for the form 


* The former INS ceased to exist of March 1, 2003, 
and was reconstituted into two agencies within the new 
Department of Homeland Security (“ ‘DHS”): the United 
States Citizenship and Immigration Services (“CIS”), 
which handles applications for benefits, and the United 
States Immigration and Customs Enforcement (“ICE”), 
which controls removal proceedings. See Saleh v. 
Gonzales, 495 F.3d 17, 20 n.3 (2d Cir. 2007). 
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of relief known as “suspension of deportation.” See 
VAWA 1994 § 40703(a) (codified at 8 U.S.C. § 1254(a)) 
(repealed 1996); Hernandez v. Ashcroft, 345 F.3d 824, 
832 (9th Cir. 2003). When this form of relief was 
repealed in 1996, the form of relief which replaced it, 
known as “cancellation of removal,” included a similar 
provision particular to battered spouses. See Illegal 
Immigration Reform and Immigrant Responsibility Act 
(“IIRIRA”), Pub. L. No. 104-208, § 304(a)(3), 110 Stat. 
at 3009-596-606 (1996) (amending the INA to add, inter 
alia, section 240A, now codified at 8 U.S.C. § 1229b). 
Normally, a nonpermanent resident seeking 
cancellation of removal must demonstrate, inter alia, 
that she has been physically present in the United 
States for ten years, and that her removal would result 
in “exceptional and extremely unusual hardship” to a 
U.S. citizen or LPR relative. 8 U.S.C. § 1229b(b)(l). If 
the alien can demonstrate that she was “battered or 
subjected to extreme cruelty” by a U.S. citizen spouse or 
parent, however, she can become eligible after only 
three years of physical presence, upon showing that 
otherwise she personally would suffer hardship that is 
merely “extreme.” 8 U.S.C. § 1229b(b)(2). If she prevails 
in her application, then her status is adjusted to that of 
an LPR. 8 C.F.R § 240.70(c); see Hernandez, 345 F.3d at 
831-32 (describing application procedures). 

Both in benefit proceedings before CIS and removal 
proceedings before ICE, the adjudicator is to consider 
“any credible evidence” that the alien submits. See 
8 U.S.C. §§ 1154(a)(l)(J), 122 9b (b)(2)(D). The 

determination of how much weight should be given to 
that evidence is within the adjudicator’s sole discretion, 
id. §§ 1154(a)(l)(J), 1229b(b)(2)(D). This standard was 
established in response to concerns that a more rigid 
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standard would impose an unrealistic burden on aliens 
who had been subjected to extreme coercion and abuse. 
See Martha Davis & Janet Calvo, INS Interim Rule 
Diminishes Protection for Abused Spouses and 
Children, 68 Interpreter Releases 665, 668-69 (1991). 
The alien, nonetheless, retains the burden of proving 
eligibility for the benefit sought. See 8 U.S.C. § 1361. 

2. VAWA Confidentiality Provisions 

VAWA 1994 also enacted certain confidentiality 
protections for domestic violence victims. See VAWA 
1994 § 40508. In 1996, Congress enacted a more 
extensive scheme prohibiting the release of information 
relating to a battered spouse’s immigration case. See 
IIRIRA § 384 (codified at 8 U.S.C. § 1367). Congress 
further expanded upon these protections in the 2000 
and 2005 VAWA reauthorization acts. See Victims of 
Trafficking and Violence Protection Act of 2000, Pub. L. 
No.106-386, Div B, Title V, § 1513(d) (2000); Violence 
Against Women and Department of Justice 
Reauthorization Act of 2005, Pub. L. No. 109-162, Title 
VIII, Subtitle B, § 817 (2006). One of Congress’s 
primary goals was to prohibit the disclosure of VAWA 
immigration application materials to accused batterers, 
in order to ensure the effectiveness of the application 
procedures. See 151 Cong. Rec. E2605, E2607 (daily ed. 
Dec. 18, 2005) (statement of Rep. Conyers) (stating that 
the confidentiality provisions “are designed to ensure 
that abusers and criminals cannot use the immigration 
system against their victims,” by, for example, “using 
DHS to obtain information about their victims, 
including the existence of a VAWA immigration 
petition, interfering with or undermining their victims’ 
immigration cases, and encouraging immigration 



10 


enforcement offices to pursue removal actions against 
their victims”). 

These confidentiality provisions, which are triggered 
when an alien files a VAWA application with either CIS 
or ICE, prevent the Attorney General or any federal 
agency from (1) making an “adverse determination of 
admissibility or deportability of an alien . . . using 
information furnished solely by ... a spouse or parent 
who has battered the alien or subjected the alien to 
extreme cruelty,” or (2) permitting “use by or disclosure 
to anyone (other than a sworn officer or employee of the 
Department, or bureau or agency thereof, for legitimate 
Department, bureau, or agency purposes) of any 
information which pertains to an alien who is the 
beneficiary” of a VAWA application—unless and until 
“the application for relief has been denied and all 
opportunities for review of the denial have been 
exhausted.” 8 U.S.C. § 1367(a)(1), (2). 

The statute provides several limited exceptions 
under which such information can be disclosed. Id. 
§ 1367(b). In particular: (1) the Attorney General “may” 
permit the disclosure of information “to law 
enforcement officers to be used solely for a legitimate 
law enforcement purpose,” id. § 1367(b)(2); 

(2) information may be disclosed “if all the battered 
individuals in the case are adults and they have all 
waived the restrictions of such subsection,” id. 
§ 1367(b)(4); (3) the Attorney General “may” disclose 
information “to Federal, State, and local public and 
private agencies providing benefits, to be used solely in 
making determinations of eligibility for benefits,” id. 
§ 1367(b)(5); and (4) “Government entities adjudicating 
applications . . . may, with the prior written consent of 
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the alien involved, communicate with nonprofit, 
nongovernmental victims’ service providers for the sole 
purpose of assisting victims in obtaining victim services 
from programs with expertise working with immigrant 
victims,” id. § 1367(b)(7). 

The statute also provides civil penalties for 
violations of the confidentiality requirements: “[a]nyone 
who willfully uses, publishes, or permits information to 
be disclosed in violation of this section . . . shall be 
subject to appropriate disciplinary action and subject to 
a civil money penalty of not more that $5000 for each 
violation.” 8 U.S.C. § 1367(c). 

B. Plaintiffs' Amended Complaint Challenging 
the Constitutionality of the VAWA Provisions 

On February 14, 2008, plaintiffs filed suit in the 
United States District Court for the Southern District 
of New York. (JA 2). In an amended complaint filed on 
May 2, 2008, they raised a number of constitutional 
challenges to the VAWA, and sought declaratory and 
injunctive relief. (JA 6-33). These challenges are best 
summarized as follows: 

1. Due Process 

First, plaintiffs contended that the VAWA provisions 
present an undue risk of harm to their “reputations, 
honor and integrity” (JA 22, t 148), infringing upon 
procedural due process under the Fifth Amendment. 
Specifically, they contended that the proceedings by 
which an alien may obtain legal status through VAWA 
—such as self-petitioning under 8 U.S.C. § 1154(a)(1) 
and cancellation of removal under 8 U.S.C. 
§ 1229b(b)(2)—are fundamentally unfair because they 
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permit a U.S. citizen male to be found “guilty” of abuse, 
while denying him the opportunity to defend himself. 
(JA 21, t 142). To this end, they challenged: (1) the 
“any credible evidence” standard of proof in 8 U.S.C. 
§§ 1154(a)(l)(J) and 1229b(b)(2)(D), which permits 
decisions based exclusively on “incompetent evidence” 
submitted by the wife, such as “unproven police 
complaints” and “temporary orders of protection issued 
in ex parte proceedings” (JA 26, 1 179); and (2) the 
prohibition in 8 U.S.C. § 1367(a)(1)(A) against making 
an adverse determination on a VAWA application based 
solely on information from the applicant’s husband, 
thus assertedly preventing the latter from submitting 
any “exculpatory” evidence. (JA 23-24, 162-63). 

Plaintiffs also contended that the VAWA provisions 
violate plaintiffs’ substantive due process rights. For 
example, they asserted that the “secrecy” provision 
“abridges class members’ rights to freedom of choice in 
marital decisions by presenting them with a Faustian 
choice of acceding to the criminal demands of an alien 
wife to sponsor her for permanent residency or a Star 
Chamber proceeding by which the defendants find a 
class member guilty.” (JA 22, t 146). They further 
claimed that these provisions cause the federal 
government to “invade the privacy interests of class 
members in matters such as marriage, procreation, 
contraception, family relationships, and child rearing” 
(JA 22, 1 147). 

2. First Amendment Protections 

Second, plaintiffs claimed that the VAWA provisions 
violate their First Amendment rights. In particular, 
they claimed that the confidentiality requirement in 
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8 U.S.C. § 1367(a)(2) “infringe[s] class members’ First 
Amendment rights to speak by denying them any 
opportunity to be heard on their own behalves [sic] in 
order to counter accusations and prevent findings of 
‘battery.’ ” (JA 21, f 143). Further, they contended that 
because the terms in 8 C.F.R. § 204.2(c)(l)(vi) that set 
forth what an allegedly battered spouse must show— 
i.e., battery, extreme cruelty, and overall pattern of 
violence—“fail to provide a reasonable criteria by which 
any American man could conform his conduct in order 
to escape the application of the statutes to him if he 
chose to exercise his right to bring a foreign wife home,” 
(JA 30, 1 213), they (1) are “void for vagueness and 
overbreadth,” (JA 27,11 188-204); and (2) “chill a class 
member’s freedom of speech.” (JA 28, 1 197). 

3. Equal Protection 

Third, plaintiffs contended that the VAWA 
provisions deny them equal protection under the Fifth 
Amendment, based on both national origin and gender. 
Plaintiffs claim that “on their face,” the secrecy 
provisions of 8 U.S.C. § 1367 “invidiously discriminate” 
against U.S. citizens, “because the secrecy of the 
proceedings apply [sic] only to U.S. citizens, but not to 
their alien wives.” (JA 23, H 158-159). They further 
claimed that the “any credible evidence” standard of 
8 U.S.C. §§ 1154(a)(l)(J) and 1229b(b)(2)(D), together 
with 8 U.S.C. §1367(a)(l)’s prohibition on finding a 
VAWA applicant deportable based solely on information 
furnished by her spouse, reflect national origin 
discrimination “by giving an alien’s word credibility 
while discounting the believability of a U.S. citizen’s 
statement.” (JA 24, ]f 169). 
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Moreover, while conceding that the VAWA 
provisions are facially gender-neutral, plaintiffs 
claimed that they violate equal protection as applied, 
because they “were intended and are overwhelmingly 
used by alien wives against citizen husbands.” (JA 23, 
f 160). They further asserted that a VAWA proceeding 
initiated by an alien male “would likely fail because of 
the favoritism given females by the VAWA Unit at the 
[CIS] Vermont Service Center.” (JA 23, t 161). 

4. Bills of Attainder 

Finally, Plaintiffs-Appellants claimed that these 
VAWA provisions amount to ‘hills of attainder,” 
because they are designed to punish “American men 
who look overseas for wives,” (JA 29, 1 205), and 
moreover, to “punish all American men by effectively 
limiting their freedom of choice to wives in America 
because marriage to and divorce from an alien wife 
makes any citizen man vulnerable to false allegations 
of [abuse] without any legal recourse to disprove those 
allegations.” {Id., 1 206) (emphasis added). 

C. The Factual Allegations in Plaintiffs' 

Amended Complaint 

In connection with their claims of injury allegedly 
caused by the VAWA, plaintiffs alleged as follows: 

1. Roy Den Hollander 

Hollander claimed, “on information and belief,” that 
when he refused to sponsor his Russian citizen wife for 
an immigrant visa petition, and instead sought divorce, 
his wife “fabricate [d] an alternative means to 
permanent residency using the VAWA abused wife 
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route.” (JA 13, ft 57-67). To this end, she obtained a 
temporary protection order in family court, based on 
false accusations of extortion and threats, which order 
was later dismissed for failure to prosecute. (JA 14, 
ff 67-69). Believing that she had been placed in 
deportation proceedings, Hollander attempted to 
intervene, by providing DHS with evidence of her 
criminal and immigration violations. (JA 14-15, f f 73, 
76-78). When he later learned that she was still living 
and working in the United States, he inferred that in 
order for her to be “legally working, . . . she must have 
used or [be] using the VAWA process* to acquire legal 
permanent residency.” (JA 16, f f 83-84).** 


* In light of 8 U.S.C. § 1367, DHS has neither 
confirmed nor denied that any of plaintiffs’ ex-wives 
filed any application for relief pursuant to VAWA. 


** Hollander’s allegations were also the subject of 
a prior lawsuit, in which he alleged that his ex-wife, her 
divorce lawyers, several exotic dancing clubs, members 
of organized crime groups, and a New York City police 
detective conspired against him, in violation of the 
Racketeer Influenced and Corrupt Organizations Act. 
See Hollander v. Flash Dancers Topless Club, 340 F. 
Supp. 2d 453, 455-57 & n.3 (S.D.N.Y. 2004) (PKC), 
aff’d, 2006 WL 267148 (2d Cir. Feb. 3, 2006). His 
complaint was dismissed for failure to state a claim, 
because he “failed to adequately allege causation and 
injury.” Id. at 462. 
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2. Sean Moffett 

Moffett married a Guatemalan citizen, who 
subsequently “falsely accused him of assault, had him 
arrested, and with the aid of the courts forced him out 
of the house he paid for.” (JA 17, It 87-89). Moffett’s 
wife later obtained a one-year order of protection (id., 
ff 90-91), and when they divorced, she was awarded 
child support (id. f 94). “On information and belief,” 
Moffett’s ex-wife “is currently pursuing permanent 
residency through the VAWA process,” (id., 1 95), with 
the assistance of a “feminist advocacy and legal aide 
group,” (id., 1 93). 

3. Bruce Cardozo 

Cardozo married a Ukrainian citizen who later had 
him arrested and obtained an order of protection, based 
on false allegations of abuse. (JA 18, If 98, 104-05). 
Cardozo was “unable to change jobs” because of this 
order, in that “[Corporations usually check whether 
applicants have restraining orders filed against them, 
and if so, usually deny the applicant a job, which is 
what happened to Mr. Cardozo.” (Id., 1 108). Cardozo 
incurred legal fees of over $40,000 from various matters 
relating to his ex-wife, who ultimately “used VAWA to 
acquire permanent residency.” (Id., ff 110-11). 

4. David Brannon 

Brannon sponsored a Russian citizen for a fiancee 
visa and a temporary green card. (JA 19, ff 115-117). 
Divorce proceedings are now pending, and he believes 
that his wife “has or will shortly pursue permanent 
residency through [the] VAWA process.” (Id., If 123, 
125). When Brannon first attempted divorce, he was 
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served with an order of protection based on false 
allegations of abuse, “ordered out of the house that he 
had bought with his own money,” and rendered 
“homeless for nine days at a cost of $500.” (Id., H 119- 
20). His “financial costs” have since approached 
$22,000. (Id., 1 124). 

D. The Relief Sought in the Amended Complaint 

In their prayer for relief, plaintiffs sought a 
declaration that a number of VAWA provisions are 
unconstitutional, and nominal damages “as vindication 
for the violation of [their] rights.” (JA 31, 1 219(a), (d)). 
In addition, plaintiffs demanded a number of specific 
injunctions against DHS: 

(1) “to put a halt to the application of these statutes 
and regulations in VAWA proceedings that are 
currently under way,” (JA 31, 1 219(b)); 

(2) “to prevent the future application of these 
statutes and regulations to future and current class 
members ”—if any of them “once again marr[ies] a 
foreign female,” (id. 1 219(c)); 

(3) granting them access to their ex-wives’ 
immigration records, (id. 1 219(e)); 

(4) granting them each an opportunity to “contest 
the findings and decisions that hold him responsible for 
‘battery,’ ” a “neutral decision maker,” and a “right to 
appeal in the same fashion . . . [as] his alien wife,” (id. 
1 219(f)); 

(5) requiring the “institution of procedures that 
allow a class member to prevent the disclosure of 
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information relating to him on grounds the information 
is false or invades his privacy interests,” (id. 1 219(g)); 

(6) barring the “execution of affidavits of support 
against class members pending the contesting of the 
findings against them,” (id. 1 219(h)); 

(7) requiring the government to “specifically define 
the conduct that they label ‘battery,’ ‘extreme cruelty,’ 
and “ ‘overall pattern of violence,’” (id. 1 219(i)); 

(8) requiring that the “VAWA self-petitioning 
process be removed from the Vermont [CIS] center and 
de-centralized into the [CIS] district offices,” (id. § 219 
CD); and 

(9) requiring that all “advocacy groups that 
participate in the VAWA process take affirmative 
action to expand their client base to include a nearly 
equal number of foreign men married to U.S. citizen 
females or have their federal funding stopped,” (id. 
1 219(h)). 

E. The District Court's Order Granting the 
Government's Motion to Dismiss 

On July 28, 2008, the Government moved to dismiss 
the amended complaint for lack of subject-matter 
jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1), arguing 
that plaintiffs lacked standing, and in the alternative, 
for failure to state a claim upon which relief could be 
granted pursuant to Fed. R. Civ. P. 12(b)(6). (JA 3). On 
September 29, 2008, the district court heard oral 
argument. (Id.). 

On December 3, 2008, the district court issued an 
order granting the Government’s motion, holding that 
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plaintiffs lacked standing. (JA 34). In reaching this 
conclusion, the district court reasoned that plaintiffs 
had failed to demonstrate an injury-in-fact underlying 
any of their claims, where (1) they pointed to “no 
element of the VAWA statutory scheme that result [ed] 
in any actual detriment to them”; (2) this statutory 
scheme did “not provide for criminal or civil proceedings 
against plaintiffs”; and (3) any prospective harm that 
might result from separate proceedings, such as 
“fraudulent police complaints, arrests, and temporary 
restraining orders,” could be addressed within those 
proceedings. (JA 39). 

The district court further concluded that plaintiffs 
had “fail[ed] to allege an injury-in-fact resulting from 
the disclosure of alleged domestic abuse by their alien 
spouses in the VAWA Process.” (JA 39). Observing that 
none of plaintiffs had “allege[d] that any disclosure in 
fact occurred, or that any government entity [had] 
threatened to authorize such disclosure,” the district 
court reasoned that any alleged injury was “purely 
speculative.” (Id.). Finally, the district court concluded 
that plaintiffs failed to allege injury-in-fact with respect 
to their First Amendment or bill of attainder claims, 
because they failed to allege that they had “ ‘sustained, 
or [were] immediately in danger of sustaining, a direct 
injury as the result’ ” of any executive or legislative 
action. (JA 40 (quoting Laird v. Tatum, 408 U.S. 1, 13 
(1972) (internal quotation marks omitted)). 

Accordingly, the district court concluded that 
plaintiffs had “fail[ed] to meet their burden of 
establishing an injury-in-fact sufficient to support 
Article III standing,” and dismissed the amended 
complaint on that basis. (JA 40). The district court did 
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not address the Government’s alternative argument 
that plaintiffs failed to state a claim. (JA 40). 

Summary of Argument 

The district court’s dismissal of the amended 
complaint for lack of standing should be affirmed. Most 
fundamentally, the allegations in the amended 
complaint failed to make even a prima facie showing 
that plaintiffs, who are U.S. citizens, have sustained or 
are in immediate danger of sustaining any injury-in¬ 
fact as a result of VAWA’s provisions affording aliens 
immigration benefits or relief from removal. None of 
these provisions authorizes any criminal or civil 
penalty against plaintiffs. Moreover, plaintiffs are not 
parties to their ex-wives’ immigration proceedings; 
indeed, U.S. citizens have never been considered to 
have any enforceable right in their alien spouses’ 
immigration proceedings. Thus, because plaintiffs have 
no direct legal stake in such proceedings, defendants’ 
conduct does not implicate their First or Fifth 
Amendment rights. See infra Point I.D.l. 

To the extent plaintiffs claimed injury based on the 
possibility of future disclosure of their ex-wives’ 
immigration records, this harm was too speculative to 
confer standing. No plaintiff alleged that his own ex- 
wife’s records had been disclosed, nor alleged any 
specific facts to suggest that disclosure or publicity was 
imminent. That the statute governing confidentiality of 
VAWA records permits limited disclosure to specified 
groups creates no inherent risk of further disclosure, 
where nothing in any VAWA provision creates such an 
incentive. Any subjective risk plaintiffs perceive, 
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therefore, does not rise to the level of a presently 
cognizable injury. See infra Point I.D.2. 

Nor can plaintiffs establish standing by pointing to 
injuries allegedly experienced in separate proceedings 
initiated by their ex-wives, because these harms are 
neither fairly traceable to any conduct by defendants, 
nor redressable in this action. Even if the Court were to 
grant each of plaintiffs’ sweeping demands for 
injunctive relief, and to restructure the immigration 
laws to conform to their specifications, the incentives 
for aliens to exploit those laws would persist, and any 
arrests in plaintiffs’ records would remain. See infra 
Point I.D.3. Plaintiffs cannot circumvent any of these 
standing deficiencies simply by claiming to represent a 
class; none has alleged that he personally sustained the 
requisite injury-in-fact, and thus none may seek relief 
in this action. See infra Point I.D.4. 

Moreover, even if the allegations in the amended 
complaint were sufficient to establish standing, which 
they are not, they are insufficient to state a claim upon 
which relief can be granted, and thus the district court’s 
judgment should be upheld based on Rule 12(b)(6). 
Plaintiffs failed to state a due process claim, because 
their allegations failed to establish any liberty interest 
at stake in defendants’ actions with respect to their ex- 
wives. See infra Point II.C.l. Nor did plaintiffs state a 
First Amendment claim, because they did not allege 
that defendants restrict their speech through punitive 
measures, nor through any measures that could 
reasonably be viewed as coercive. See infra Point II.C.2. 
Plaintiffs also failed to state an equal protection claim 
based on either gender or nationality. The VAWA 
provisions are neutral on their face, and to the extent 
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they provide procedural advantages to allegedly 
battered alien spouses in immigration proceedings, 
such advantages do not constitute a detriment to 
citizens such as plaintiffs, who are not similarly 
situated. See infra Point II.C.3. Finally, there is no 
merit to plaintiffs’ bill of attainder claims, where no 
provision of the VAWA directly punishes, or could 
reasonably be construed as intending to punish, U.S. 
citizen males. See infra Point II.C.4. Accordingly, the 
appeal should be denied. 

ARGUMENT 
POINT I 

THE DISTRICT COURT PROPERLY DISMISSED THE 
COMPLAINT FOR LACK OF SUBJECT-MATTER 
JURISDICTION BECAUSE PLAINTIFFS LACK 
STANDING 

A. Standard of Review 

A district court’s determination that it lacks subject 
matter jurisdiction—including that it lacks standing— 
is reviewed for clear error for factual findings and de 
novo for legal conclusions. See Makarova v. United 
States, 201 F.3d 110, 113 (2d Cir. 2000) (citation 
omitted)); see also W.R. Huff Asset Mgmt Co., LLC v. 
Deloitte & Touche LLP, 549 F.3d 100, 106 (2d Cir. 2008) 
(“We review de novo whether a plaintiff has 
constitutional standing to sue.”). 
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B. Standards Governing Motions to Dismiss 
Under Fed. R. Civ. P. 12(b)(1) 

“A case is properly dismissed for lack of subject 
matter jurisdiction under Rule 12(b)(1) when the 
district court lacks the statutory or constitutional power 
to adjudicate it.” Luckett v. Bure, 290 F.3d 493, 496 (2d 
Cir. 2002) (quoting Makarova, 201 F.3d at 113). Where 
jurisdiction is challenged “solely on the pleadings and 
supporting affidavits,” the plaintiff need only make a 
prima facie showing of jurisdiction. Robinson v. 
Overseas Military Sales Corp., 21 F.3d 502, 507 (2d Cir. 
1994). To determine whether a plaintiff has met this 
burden, the court does not “draw ‘argumentative 
inferences’ in the plaintiff’s favor.” Id. (quoting Atlantic 
Mut. Ins. Co. v. Balfour Maclaine Int’l Ltd., 968 F.2d 
196, 198 (2d Cir. 1992)). The Court does, however, 
construe jurisdictional allegations liberally and take as 
true uncontroverted factual allegations. Id. As the 
party invoking the court’s jurisdiction, however, the 
plaintiff bears the ultimate burden of establishing that 
subject-matter jurisdiction exists. See Makarova, 201 
F.3d at 113 (citing Malik v. Meissner, 82 F.3d 560, 562 
(2d Cir. 1996)). 

C. The Doctrine of Standing and Injury 

Article III of the United States Constitution limits 
the jurisdiction of the federal courts to actual “cases” or 
“controversies.” U.S. Const. Art. Ill, § 2; see also Valley 
Forge Christian Coll. v. Ams. United for Separation of 
Church and State, 454 U.S. 464, 471 (1982). This 
limitation on judicial power requires, inter alia, that a 
litigant have “standing” before he may invoke a court’s 
power. “In essence, the question of standing is whether 
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the litigant is entitled to have the court decide the 
merits of the dispute or of particular issues.” Warth v. 
Seldin, 422 U.S. 490, 498 (1975). Thus, the doctrine of 
standing focuses a court’s attention on the party 
seeking to invoke the court’s jurisdiction, and not the 
underlying issues that the party seeks to raise on the 
merits. Flast v. Cohen, 392 U.S. 83, 99 (1968). If a 
litigant “lacks standing” to assert a claim, then a court 
“lacks subject matter jurisdiction to entertain a request 
for such relief.” Shain v. Ellison, 356 F.3d 211, 215 (2d 
Cir. 2004) (citing Whitmore v. Arkansas, 495 U.S. 149, 
154-55 (1990)). The court, moreover, “is powerless to 
create its own jurisdiction by embellishing otherwise 
deficient allegations of standing.” Whitmore, 495 U.S. 
at 155-56. 

The Supreme Court has established three 
“irreducible constitutional” elements of standing. See 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). 
First, the plaintiff must have suffered a concrete and 
particularized “injury in fact,” meaning an injury that 
is actual or imminent, not conjectural or hypothetical. 
See id. (internal citations and quotation marks 
omitted). Second, the plaintiff’s injury must be fairly 
traceable to the defendant’s action, not caused by a 
third party not before the court. See id. (citations 
omitted). Third, it must be likely—not merely 
speculative—that the injury will be redressed by a 
favorable decision. See id. at 561 (citations omitted). 

The injury requirement is viewed as the most 
critical; “[Requiring an injury is key to assuring that 
there is an actual dispute between the adverse litigants 
and that the court is not being asked for an advisory 
opinion.” Erwin Chemerinsky, Federal Jurisdiction 
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§ 2.3.2, at 52-53 (1989). To establish such a dispute, the 
litigant must establish he has “sustained or is 
immediately in danger of sustaining some direct injury 
. . . that [is] both ‘real and immediate.’ ” City of Los 
Angeles v. Lyons, 461 U.S. 95, 102 (1983); see also 
Warth, 422 U.S. at 501 (injury must be “distinct and 
palpable”). By contrast, an injury which is hypothetical 
in nature, or is abstract and based on “speculation and 
conjecture,” Rizzo v. Goode, 423 U.S. 362, 372 (1976), is 
insufficient to support a finding that a litigant has the 
necessary “personal stake in the outcome of the 
controversy.” Baker v. Carr, 369 U.S. 186, 204 (1962). 

Moreover, while past injury creates standing to seek 
damages, a litigant seeking declaratory or injunctive 
relief “cannot rely on past injury to satisfy the injury 
requirement but must show a likelihood that he or she 
will be injured in the future.” Deshawn E. v. Safir, 156 
F.3d 340, 344 (2d Cir. 1998) (citing Lyons, 461 U.S. at 
105-06). Finally, although the requirements for 
standing to seek declaratory relief are not as strict as 
those for injunctive relief, see Levin v. Harleston, 966 
F.2d 85, 90 (2d Cir. 1992), plaintiffs seeking a 
declaratory judgment are not exempt from the 
requirement that they demonstrate a live controversy. 
See Golden v. Zwickler, 394 U.S. 103, 110 (1969) (no 
federal court has “jurisdiction to pronounce any statute, 
either or a State or of the United States, void, because 
irreconcilable with the Constitution, except as it is 
called upon to adjudicate the legal rights of litigants in 
actual controversies”). 
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D. The District Court Properly Dismissed the 
Complaint for Lack of Subject-Matter 
Jurisdiction Because No Plaintiff Alleged 
Injury-in-Fact Sufficient to Establish Standing 

1. Plaintiffs Failed to Allege Any Injury-in- 
Fact Inherent in VAWA's Provisions for 
Immigration Benefits and Relief 

The district court properly dismissed the amended 
complaint for lack of standing because, as a threshold 
matter, VAWA’s provisions affording aliens 
immigration benefits or relief from removal simply do 
not cause any actionable injury to U.S. citizens such as 
plaintitffs. See Lujan, 504 U.S. at 560 (requiring 
plaintiff to allege “an invasion of a legally protected 
interest which is (a) concrete and particularized, and (b) 
actual or imminent”). As the district court recognized 
(JA 39), the fundamental flaw with plaintiffs’ 
arguments is that they are premised on a nonexistent 
right of plaintiffs to participate in their ex-wives’ civil 
immigration proceedings. (JA 21, tlf 142-50, 24, 
tl 154-68). Plaintiffs simply are not parties to those 
proceedings,* nor, as the district court further observed, 


* Citizen spouses have never been considered 
parties to an alien’s immigration proceedings, nor to 
have any enforceable rights in those proceedings. See 
Burrafato v. U.S. Dept of State, 523 F.2d 554, 555 (2d 
Cir. 1975) (“no constitutional right of a citizen spouse” 
is implicated in decision whether or not to deport alien); 
Noel v. Chapman, 508 F.2d 1023, 1027-28 (2d Cir. 
1975) (same; citing cases). 
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does any part of the VAWA “provide for criminal or civil 
proceedings against plaintiffs.” (JA 39). Indeed, the 
immigration authorities presiding over VAWA 
proceedings have no authority to take any action 
against plaintiffs. Thus, as non-parties with no stake in 
the outcome of such immigration proceedings,* 
plaintiffs fail to assert any injury directly attributable 
to defendants. See Linda R.S. v. Richard D., 410 U.S. 
614, 619 (1973) (rejecting ex-wife’s equal protection 
challenge against state’s failure to prosecute her former 
husband, because “a citizen lacks standing to contest 
the policies of the prosecuting authority when he 
himself is neither prosecuted nor threatened with 
prosecution”); contrast Gully v. Nat’l Credit Union 
Admin. Bd., 341 F.3d 155, 161 (2d Cir. 2003) (litigant 
had standing to challenge administrative board’s 
decision because she was the “subject of [its] 
disciplinary hearing”) (emphasis added). 


* Plaintiffs take issue with the district court’s 
characterization of their asserted interest as a “desire 
to see [their] former spouse[s] deported” (JA 39), 
claiming that the district court violated Rule 12(b)(1) 
standards by dismissing the complaint based on an 
“archaic, stereotypical insinuation about American 
husbands.” Br. at 61. Not only do plaintiffs ignore that 
certain allegations in their amended complaint tend to 
support the district court’s observation—such as 
Hollander’s allegations that he provided DHS with 
evidence of his ex-wife’s criminal and immigration law 
violations (JA 14-16,11 73, 76-78)—but they still fail to 
identify what direct, cognizable interest they have at 
stake in a proceeding that does not concern their own 
legal rights or obligations. 
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Plaintiffs are simply incorrect to the extent they 
claim that their “lack of notice and opportunity to be 
heard,” Br. at 32, in itself, constitutes injury. See Allen 
v. Wright, 468 U.S. at 737, 757 n. 22 (1984) (to allege 
Fifth Amendment violation, plaintiffs must identify 
“some concrete interest with respect to which [they 
were] personally subject to discriminatory treatment”); 
cf. Valley Forge, 454 U.S. at 482 (“[Assertion of a right 
to a particular kind of Government conduct, which the 
Government has violated by acting differently, cannot 
alone satisfy the requirements of Art. Ill”) (internal 
citations omitted). Because plaintiffs have no life, 
liberty or property interest in their ex-wives’ 
immigration proceedings, there is no potential 
deprivation against which to measure what process is 
due. 

Essentially, plaintiffs’ various challenges to the 
conduct of VAWA-related immigration proceedings 
amount to a claim that female alien applicants are 
simply given too many procedural protections in such 
proceedings (JA 24-25, H 169-76)—a claim which 
cannot, in itself, constitute injury to plaintiffs. Such 
protections for aliens exist only because of DHS’s power 
to deport them—a power which has absolutely no 
bearing on the legal rights of citizens such as plaintiffs. 
Cf. Allen, 468 U.S. at 757-58 & n. 22 (parents of black 
children in public schools lacked standing to challenge 
IRS’s failure to deny tax-exempt status to racially 
discriminatory private schools, because such action had 
no bearing on the education of their own children, who 
had never attended or been excluded from the latter 
schools). Thus, absent any direct, personal deprivation 
at stake for plaintiffs, defendants’ treatment of their ex- 
wives in immigration proceedings does not implicate 
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plaintiffs’ own Fifth or First Amendment rights. See id. 
at 755 (only those persons who are “personally denied 
equal treatment” by the challenged discriminatory 
conduct can demonstrate injury sufficient for 
standing).* 

2. Plaintiffs' Asserted Injury Based on the 
Possibility of Future Disclosures Was 
Insufficiently "Real and Immediate" 

To the extent plaintiffs’ purported injury was 
premised on the possibility of future disclosure of their 
ex-wives’ immigration records, the district court 
correctly determined that this injury was too 
speculative to confer standing. (JA 39-40); see Rizzo, 
423 U.S. at 372 (no standing where threat based on 
“speculation and conjecture”). Although a threat of 
future harm may, in some circumstances, be considered 
sufficiently real and immediate to confer standing, see 
Baur v. Veneman, 352 F.3d 625, 634 (2d Cir. 2003) 
(accepting this theory in specific context of food and 
drug safety suits), the difficulty of making such a 


* Plaintiffs’ gender-based equal protection claim, 
moreover, can be summarily rejected. Not only are the 
VAWA provisions gender-neutral on their face, but 
plaintiffs—U.S. citizens, who have no need to avail 
themselves of any provision for relief under VAWA— 
lack standing to bring an as-applied challenge to the 
conduct of immigration proceedings under VAWA. 
While an alien male whose VAWA application was 
denied might plausibly raise an equal protection 
challenge alleging disparate treatment of VAWA claims 
by male aliens, plaintiffs have no stake in the outcome 
of such an individual’s application. 
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showing increases as the risk becomes more attenuated. 
See Nat’l Council of La Raza v. Gonzales, 468 F. Supp. 
2d 429, 438-41 (E.D.N.Y. 2007) (discussing limitations 
on theory of injury premised on threat of future harm), 
aff’d, 238 Fed. App’x 848 (2d Cir. 2008). 

Here, the link between plaintiffs’ alleged injury and 
VAWA was too attenuated to render the risk a present 
injury. See id. at 443 (injury claim was too speculative 
where it was premised on an “ ‘accumulation of 
inferences’ ” based on government maintenance of 
criminal database) (quoting O’Shea v. Littleton, 414 
U.S. 488, 497(1974)); see also Lee v. Oregon, 107 F.3d 
1382 (9th Cir. 1997) (terminally ill patient lacked 
standing to challenge assisted suicide law where the 
asserted injury—the possibility that she would commit 
suicide against her true intent—-rested on too many 
contingencies and third-party actions). Plaintiffs’ 
asserted due process injury— i.e., risk of harm to 
reputation, resulting from third- or fourth-party 
disclosure of records (JA 22, f 154)—rested on a 
number of contingencies that may never occur, while 
their asserted free speech restriction— i.e., fear of 
making certain statements to an alien wife, because she 
may later use his statements as evidence of abuse in a 
VAWA proceeding, the record of which could later harm 
the husband’s reputation, if publicized (JA 28, f f 196- 
98)—rested on even more.* The district court properly 


* Another fundamental flaw with these theories is 
that none of plaintiffs alleges he is currently in a 
marriage in which his speech or “freedom of choice in 
marital decisions” (JA 22, f 146) is restricted. To the 
extent plaintiffs claim that the VAWA provisions act as 
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declined to recognize these contingencies as present 
injuries. 

No plaintiff alleged that his own ex-wife’s records 
had been released. See La Raza, 468 F. Supp. 2d at 444 
(finding no injury, in part because plaintiffs challenging 
Government’s maintenance of their immigration data 
failed to “allege [] a single instance in which the 
[Government] exchanged that information with any 
unauthorized official or entity”). Their asserted injury 
was based entirely on a series of assumptions about 
what might occur should any record be released in the 
future. (JA 8-9, H 21- 24; 22-23, If 151-57). Courts, 
however, have consistently declined to find injury 
sufficient to confer standing where the challenged 
government program involves only the collection and 
maintenance of personal data, without more. See Laird, 
408 U.S. at 11-13 (collecting cases); see also id. at 14 
(finding no injury based solely on existence and 
operation of Army’s intelligence-gathering and 
distribution system); MacArthur Foundation v. FBI, 
102 F.3d 600, 606 (D.D.C. 1996) (no standing based 
solely on FBI’s maintenance of a file on foundation, 
where foundation pointed to no facts suggesting how 


a “deterrent to any American man marrying a foreign 
female, which has the effect of confining him to the pool 
of feminists and female allies of the feminists in 
America—an infringement of his freedom of choice in 
marital affairs” (JA 30, 1 214)—none alleges that he 
has any immediate plans to marry a particular foreign 
female, which he would carry out, but for the VAWA. 
Cf. Lujan, 504 U.S. at 564 (injury not “imminent”if 
premised on vague “ ‘some day’ intentions”). 
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that file might be made public); La Raza, 468 F. Supp. 
2d at 441-42 (no standing where plaintiffs whose names 
were entered into criminal database pointed to no 
circumstances suggesting they would be targeted for 
arrest as result); New Alliance Party v. FBI, 858 F. 
Supp. 425, 432 (S.D.N.Y. 1994) (members of political 
party had no standing to make First Amendment 
challenge to FBI’s investigation of their activities where 
their asserted injury was based “solely on hypothetical 
speculation about how the information gathered by the 
FBI might be used against the party in the future”). 

By contrast, cases holding that the requisite injury 
does exist generally involve a statute or programthat 
makes the risk of disclosure explicit, or mandatory upon 
fulfilment of specified conditions. See Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123,128-29 
(1951) (charitable organizations designated as 
“Communist” by the Attorney General had standing to 
challenge those designations where executive order 
directed him to distribute list of so-designated 
organizations to all federal departments and agencies, 
and distribution “resulted in nationwide publicity”); 
Gully, 341 F.3d at 160 n.l, 162 (plaintiff established 
sufficient threat of harm to reputation where 
administrative board’s order concluding she had 
engaged in misconduct was posted on its website); 
Valmonte v. Bane, 18 F.3d 992, 999 (2d Cir. 1994) 
(plaintiff had adequately pled injury where New York 
statute required disclosure of records naming 
individuals accused of child abuse to specified 
prospective employers). 

Plaintiffs’ claims here fall in the speculative 
category, because plaintiffs can point to no VAWA 



33 


provision which, in itself, creates a substantial 
likelihood of disclosure. See Laird, 408 U.S. at 11. 
Determinations on individual VAWA applications are 
not published. No VAWA provision mandates disclosure 
in any particular circumstance. At most, certain 
subsections of 8 U.S.C. § 1367 permit disclosure under 
limited circumstances. Specifically, subsections 
1367(b)(2), (4), (5) and (7) permit information regarding 
a VAWA application to be disclosed to law enforcement 
officials, to “Federal, State, and local public agencies 
providing benefits” to the alien wives, and to “non¬ 
profit, nongovernmental victims’ service providers.” 

The only allegations in the amended complaint 
suggesting that any of these exceptions might apply 
were that Moffett’s and Brannon’s ex-wives were 
receiving assistance from non-profit service providers. 
(JA 17, 1 93; 18, 1 122). The applicable subsection, 
however, permits disclosure to such organizations “for 
the sole purpose of assisting victims in obtaining victim 
services,” and moreover, provides that such 
organizations are themselves ‘hound by the provisions” 
of the statute. 8 U.S.C. § 1367(b)(7). Thus, Moffett and 
Brannon can hardly claim that the organizations 
assisting their ex-wives are likely to disclose 
information when the statute not only bars them from 
doing so, but also subjects them to sanctions and 
monetary penalties if they make such disclosures. See 
8 U.S.C. § 1367(c) (providing that anyone who discloses 
or permits disclosure of information relating to a VAWA 
applicant “shall” be subject to disciplinary and 
monetary sanctions). Finally, to the extent plaintiffs 
claim that their ex-wives themselves may publicize the 
information, after receiving the immigration benefits 
they sought under VAWA, they fail to point to any 
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circumstances or incentives that would create an 
immediate risk of such disclosure—much less any 
incentive provided by VAWA. 

Accordingly, plaintiffs’ asserted injury amounts to 
little more than their subjective fear that these records 
may be used in the future, see JA 9, 1 24 
(“[ajnticipation of this future harm is in itself a present 
and continuing harm”)—which cannot, without more, 
confer standing. See Laird, 408 U.S. at 13-14 
(“Allegations of a subjective ‘chill’ are not an adequate 
substitute for a claim of specific present objective harm 
or a threat of specific future harm”); La Raza, 468 F. 
Supp. 2d at 441 (no standing based “solely upon fear”); 
see also id. at 438 (“‘were all purely speculative 
‘increased risks’ deemed injurious, the entire 
requirement of‘actual injury’ would be rendered moot, 
because all hypothesized, non-imminent injuries could 
be exalted as ‘increased risk of future injury’ ”). 
Plaintiffs’ mere “speculation that at some point in the 
future some unauthorized party may access” the 
information from their ex-wives’ records relating to 
plaintiffs “does not satisfy the requirement that 
plaintiffs identify an ‘actual or imminent,’ ‘concrete and 
particularized’ injury.” La Raza, 468 F. Supp. 2d at 438. 

3. Plaintiffs' Alleged Injuries From Other 

Proceedings Were Neither Fairly Traceable 
to VAWA nor Redressable in This Action 

Finally, the district court correctly concluded that 
plaintiffs failed to establish injury-in-fact by referring 
to injuries that they allegedly experienced in separate 
proceedings initiated by their ex-wives. (JA 39). 
Although the individual plaintiffs each made 
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allegations of specific harm inflicted by third parties, 
these injuries do not suffice to confer standing, because 
they are neither fairly traceable to any conduct by 
defendants, nor redressable by this Court. See Allen, 
468 U.S. at 757-58 (alleged injury not fairly traceable 
to government conduct where “line of causation” was 
“attenuated at best”); see also New Alliance Party, 858 
F. Supp. at 433 (plaintiffs failed to establish 
traceability where “any stigmatization [they] suffered] 
could be traced to . . . statements and publications 
made by private individuals and organizations,” rather 
that to the FBI investigation that plaintiffs challenged). 
A litigant is not precluded from establishing standing 
where the injury is attributable to a third party not 
before the court; however, the “ ‘indirectness of the 
injury . . . may make it substantially more difficult to 
meet the minimum requirements of Art. III.’” Allen, 
468 U.S. at 758 (quoting Warth, 422 U.S. at 505); see 
also Lujan, 594 U.S. at 562 (same). Plaintiffs have not 
met these requirements here. 

For example, each plaintiff alleged that he was 
arrested, or had a temporary order of protection entered 
against him in a state court, based on false charges of 
abuse. (JA 13-19, ft 67-69, 89, 104-05, 120). In 
addition, Cardozo was allegedly denied a job, he 
surmises as the result of a background check. (JA 18, 
f 108). Plaintiffs offered no allegations to suggest, 
however, that any criminal charge was entered, or 
background check denied, based on information 
obtained from a VAWA proceeding or record.* 


* The connection between VAWA and plaintiffs’ 
other allegations of harm—including that Moffett’s wife 
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Indeed, to the extent they complained of unjustified 
orders of protection or criminal charges, plaintiffs’ true 
grievance is not with the VAWA so much as with their 
ex-wives, or the state law procedures that their ex- 
wives allegedly employed. (JA 7,111). The asserted link 
between the VAWA and those proceedings is 
attenuated: plaintiffs theorize that the existence of the 
VAWA creates incentives for alien females 
(fraudulently) to pursue criminal charges and 
restraining orders, thus causing state courts 
(improperly or unconstitutionally) to issue them, with 
such records never being expunged, such that the U.S. 
citizen husbands may have difficulty passing 
background checks and thus obtaining future 
employment. See Br. at 26-29. Not only are these links 
highly tenuous, but, as the district court also observed 
(JA 39), redress is both available and more 
appropriately sought within those proceedings where, 
unlike in VAWA immigration proceedings, plaintiffs are 
parties. See La Raza, 468 F. Supp. 2d at 439 (plaintiffs 
lacked standing to challenge statute requiring the 
placement of their immigration data into database, in 
part because if such listings resulted in arrest, 
plaintiffs would “have due process opportunities to 
challenge the basis of their arrest”); see also San Diego 


“looted his bank account” (JA 17, f 90), that child 
support was awarded to Moffett’s wife (JA 17, 1 94), 
that Brannon has been “ordered out” of his own house 
(JA 19, f 120), and that plaintiffs have incurred 
substantial legal fees, apparently in connection with 
their divorce proceedings (JA 18, fill, JA 19, f 124)— 
is even more tenuous, and in any event, is not 
explained in the amended complaint. 
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County Gun Rights Comm. v. Reno , 98 F.3d 1121, 1131 
& n.3 (9th Cir. 1996) (plaintiff lacked standing to 
challenge federal Crime Control Act on the basis that it 
would force him to comply with allegedly 
unconstitutional city ordinances, in part because his 
proper remedy was “directly to challenge the ordinances 
by a suit against the City”). 

Thus, whereas plaintiffs have direct opportunities to 
defend themselves if faced with criminal charges, to 
seek to expunge criminal records, and to independently 
challenge the issuance of an ex parte restraining order 
or the denial of a job,* they cannot obtain meaningful 
redress in this action. In their prayer for relief, 
plaintiffs sought a broad restructuring of DHS’s 
procedures for adjudicating VAWA applications, 
essentially to create a role for themselves in such 
adjudications. (JA 31, f 219). They fail to demonstrate, 
however, how the institution of these supposedly fairer 
procedures would remove the incentive for their alien 
wives to pursue the arrests and restraining orders that 
would later serve as evidence in a VAWA proceeding, in 
the first instance. Even if a citizen husband had every 


* While plaintiffs asserted in the amended 
complaint that they would “most likely have no cause of 
action to redress the harm done” if one of their ex-wives 
disclosed information from a VAWA proceeding (JA 22, 
f 154), and may have difficulty bringing other actions 
against their ex-wives (JA 23, If 155-57), none alleges 
that he has made any such attempt. More importantly, 
plaintiffs made no allegations regarding the 
insufficiency of procedures to redress harms resulting 
from state law proceedings. 
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opportunity to challenge his wife’s allegations in 
immigration court, and even if DHS then denied the 
wife’s VAWA application, the record of the husband’s 
arrests and restraining orders would remain in the 
state’s criminal database. Plaintiffs argue on appeal 
that their chances of preventing the entry of charges, or 
of expunging their records, would increase if they had 
access to their ex-wives’ VAWA records, which would 
expose the ex-wives’ “motive to lie in order to win 
permanent residency through VAWA.” Br. at 29. This 
assertion is entirely speculative, however, and is not 
supported by any allegation that plaintiffs tried to 
impeach their ex-wives in any state proceeding but 
were prevented from doing so by VAWA.* Thus, many 
of the mechanisms for harming the husband’s 
reputation exist and operate independently from the 
VAWA, and even if the Court were to grant all the relief 
plaintiffs sought, their grievances would not be 
redressed. See Lujan, 504 U.S. at 568-69 (plaintiffs 
failed to demonstrate redressability where order from 
Court to Secretary of the Interior to revise regulation 
where that regulation was not necessarily binding on 
parties more directly responsible for harm). 


* Although plaintiffs claim in their brief that the 
amended complaint contained such an allegation with 
respect to Moffett, Br. at 29, the actual pleading alleges 
only that Moffett was falsely accused and arrested, and 
mentions no attempt to impeach his ex-wife’s 
credibility. (JA 17, f 89). 
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4. Plaintiffs Are Not Exempt From Standing 
Considerations Simply Because They 
Purport to Represent a Class 

Finally, plaintiffs cannot circumvent these 
fundamental standing requirements by claiming to 
represent a class; none has established the requisite 
redressable injury regardless of how they style their 
complaint. See O’Shea, 414 U.S. at 494 (“if none of the 
named plaintiffs purporting to represent a class 
establishes the requisite of a case or controversy with 
the defendants, none may seek relief on behalf of 
himself or any other member of the class.”) (citations 
omitted); see also Doe v. Blum, 729 F.2d 186, 190 n.4 
(2d Cir. 1984) (satisfaction of injury requirement must 
be determined with respect to named plaintiffs). Here, 
none of the named plaintiffs has pointed to any legally 
cognizable injury to himself, nor have plaintiffs pointed 
to any instance of a U.S. citizen male sustaining any of 
the injuries about which they speculate in the amended 
complaint. That such a hypothetical individual may 
exist does not transform plaintiffs’ grievances with 
VAWA into a justiciable case or controversy. Warth, 422 
U.S. at 502 (in purported class action, plaintiffs must 
allege that “they personally have been injured, not that 
injury has been suffered by other, unidentified 
members of the class to which they belong and which 
they purport to represent”). 
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POINT II 

IN THE ALTERNATIVE, THE DISMISSAL OF THE 
AMENDED COMPLAINT SHOULD BE AFFIRMED 

BASED ON PLAINTIFFS' FAILURE TO STATE A 
CLAIM UPON WHICH RELIEF CAN BE GRANTED 

A. The Judgment May Be Affirmed for Any 
Reason Supported by the Record 

Even if the Court were to find that plaintiffs had 
standing to assert any of their claims—which they do 
not—the district court’s dismissal of the complaint 
should still be affirmed on the basis of Fed. R. Civ. P. 
12(b)(6), because the amended complaint fails to state 
a claim upon which relief can be granted. It is well 
established that the Court “need not affirm for the 
reasons expressed by the district court but may affirm 
on any ground supported by the record.” McNally 
Wellman Co. v. New York State Elec. & Gas Corp., 63 
F.3d 1188, 1194 (2d Cir. 1995) (citing Revak v. SEC 
Realty Corp., 18 F.3d 81, 83 (2d Cir. 1994)). 

B. Standards Governing Motions to Dismiss 
Under Fed. R. Civ. P. 12(b)(6) 

Dismissal under Rule 12(b)(6) is appropriate if a 
plaintiff fails to state a claim upon which relief can be 
granted. See Fed. R. Civ. P. 12(b)(6). On a motion to 
dismiss pursuant to Rule 12(b)(6), the Court accepts the 
factual allegations in the complaint as true and draws 
all reasonable inferences in favor of the plaintiff. See 
Johnson v. Rowley, 569 F.2d 40, 43 (2d Cir. 2009). As 
the Supreme Court clarified, the factual allegations 
must, nevertheless, be sufficient to render a plaintiff’s 
entitlement to relief plausible, rather than merely 
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speculative. Bell Atlantic Corp. v. Twombly, 550 U.S. 
544, 557 (2007) (“Factual allegations must be enough to 
raise the right to relief above the speculative level”); see 
also id. at 5 5 7- 60 (overruling the former “no set of facts” 
standard for 12(b)(6) motions and requiring factual 
allegations justifying plausible basis for entitlement to 
relief).* As the Supreme Court further clarified in 
Ashcroft v. Iqbal, 129 S. Ct. 1937, 1953 (2009), this 
new, stricter standard applies to “all civil actions.” 

As Twombly and Iqbal make clear, conclusory 
allegations are not entitled to a presumption of truth, 
Iqbal, 129 S. Ct. at 1949-50, nor are legal conclusions, 
id. at 1949; see also L’Europeenne de Banque v. La 
Republica de Venezuela, 700 F. Supp. 114, 122 
(S.D.N.Y. 1988) (legal conclusions, deductions, or 
opinions couched as factual allegations are not given a 
presumption of truthfulness). In addition, pursuant to 
Iqbal, a court must also determine whether the factual 
allegations “plausibly give rise to an entitlement to 
relief.” 129 S. Ct. at 1950. Thus, even if the allegations 
in the complaint are “consistent with” the conclusion 
that the defendant violated the law, dismissal is 
appropriate if the defendant’s action is “more likely 
explained by lawful. . . behavior.” Id. 


* To the extent plaintiffs claim error in the district 
court’s citation of the former standard (Br. at 24; JA 
38), this argument is plainly meritless. Even assuming 
the district court did apply this outdated standard, 
plaintiffs can hardly establish prejudice from this 
alleged error, where the former standard was more 
generous to plaintiffs, and thus its application could 
only have benefitted plaintiffs. 
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C. Plaintiffs Failed to State Any Plausible Claim 
for Relief 

The dismissal of plaintiffs’ amended complaint 
should be affirmed because the complaint fails to state 
any “plausible claim for relief.” Id. at 1950 (“only a 
complaint that states a plausible claim for relief 
survives a motion to dismiss”). 

1. Due Process 

Plaintiffs’ due process claim fails as a matter of law 
because the allegations in the complaint fail to 
establish that defendants’ actions deprive them of any 
liberty interest. See Board of Regents v. Roth, 408 U.S. 
564, 570-71 (1972) (to claim a due process violation 
under the Fifth Amendment, plaintiff must first 
demonstrate that he has a constitutionally protected 
property or liberty interest at stake); Valmonte, 18 F.3d 
at 999 (same). Such interests “are not created by the 
Constitution,” but rather “are created and their 
dimensions are defined by existing rules or 
understanding that stem from an independent source 
such as state law rules or understandings that secure 
certain benefits and that support claims of entitlement 
to those benefits.” Roth, 408 U.S. at 577. While 
plaintiffs appear to claim that the threat to their 
reputations constitutes the deprivation of a liberty 
interest, Br. at 39, the Supreme Court has made clear 
that “loss of reputation must be coupled with some 
other tangible element in order to rise to the level of a 
protectible liberty interest.” Valmonte, 18 F.3d at 999 
(citing Paul v. Davis, 424 U.S. 693, 701 (1976)); see also 
id. at 1001 (“defamation is simply not enough to 
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support a cognizable liberty interest,” nor are the 
“normal repercussions of a poor reputation”). 

Here, where plaintiffs fail to allege any facts 
suggesting that the government’s maintenance of 
records gives rise to any specific risk of disclosure, nor 
places any certain burden on their future prospects for 
employment or other tangible benefit, they cannot show 
that any liberty interest is implicated. See Paul, 424 
U.S. at 712 (where plaintiff could not show “denial of 
any right vouchsafed to him by the [Government],” he 
failed to allege deprivation of any liberty or property 
interest); compare Valmonte, 18 F.3d at 1001 (liberty 
interest implicated because statute’s requirement to 
report crime to employers constituted tangible burden 
on plaintiff’s employment prospects). The allegations in 
the amended complaint failed to establish a plausible 
claim that any of plaintiffs were denied any tangible 
benefits solely as a result of their ex-wives’ VAWA 
applications. See Iqbal, 129 S. Ct. at 1950. 

2. First Amendment 

Likewise, plaintiffs failed to state a First 
Amendment claim, because the allegations in the 
amended complaint failed to establish a plausible claim 
that defendants have restricted their speech through 
any “threat, coercion or intimidation.” X-Men Security, 
Inc. v. Pataki, 196 F.3d 56, 70 (2d Cir. 1999) (internal 
citations omitted). 

The VAWA provisions neither prevent plaintiffs 
from speaking nor compel them to speak. To the extent 
plaintiffs complain that they are effectively barred from 
testifying or submitting evidence in their ex-wives’ 
immigration proceedings (JA 24, Iff 165, 167), their 



44 


argument essentially is that the evidentiary rules of 
these administrative proceedings unfairly restrict their 
speech. Yet they cite no authority for the proposition 
that there is a First Amendment right to speak in a 
particular legal proceeding concerning another 
individual. Moreover, the only statutory provision 
arguably restricting their “speech” is limited in scope: 
8 U.S.C. § 1367(a)(1) provides only that DHS cannot 
make an “adverse determination of admissibility or 
deportability of an alien” based on information 
“furnished solely” by the allegedly abusive spouse 
(emphasis added). That defendants will not rely solely 
on information conveyed by any plaintiff, to make a 
determination having no bearing on that plaintiff’s 
legal rights, cannot plausibly be considered a punitive 
or coercive limitation on plaintiffs’ free speech rights. 

To the extent plaintiffs claim that their speech is 
chilled by defendants’ use of “vague” and “overbroad” 
terms to define which aliens are eligible to seek relief 
under VAWA, (JA 27-29, ff 188-204); see 8 C.F.R. 
§ 204.2(c)(l)(vi) (providing that alien is eligible if 
during marriage to U.S. citizen she is subjected to 
“battery,” “extreme cruelty,” or an “overall pattern of 
violence”), their allegations again fail to establish any 
action by defendants that could reasonably be 
considered coercive. Defendants have no authority to 
take any direct action against plaintiffs as a result of 
any allegations by their ex-wives, and plaintiffs make 
no allegations of any other authority taking action 
based on such allegations. Moreover, if, as plaintiffs 
allege, their ex-wives will fabricate allegations of abuse 
in any event (JA 8, ff 15-16), then any chill that 
plaintiffs perceive cannot reasonably be considered 
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attributable to defendants’ allegedly overbroad 
standards. 

3. Equal Protection 

Nor have plaintiffs stated an equal protection claim 
based on either gender or nationality. The statutory 
provisions are gender-neutral on their face, see 61 Fed. 
Reg. at 13062 (“abused spouses and children of either 
sex may benefit”), and apply to aliens abused by LPR 
aliens as well as U.S. citizens, see 8 U.S.C. § 1154(a)(1) 
(provisions apply to alien abused by either U.S. citizen 
or LPR spouse or parent). Moreover, plaintiffs’ national- 
origin discrimination claim is even more dubious in the 
context of proceedings where only the alien is applying 
for a benefit, and the statutes provide neither a benefit 
nor a detriment for the spouse. See Jankowski-Burczyk 
v. INS, 291 F.3d 172, 176-78 (2d Cir. 2002) (it is well 
established that “ ‘the government can treat people 
differently if they are not similarly situated’ ”) (citing 
Able v. United States, 155 F.3d 628, 631 (2d Cir. 1998). 
Plaintiffs do not allege that they are similarly situated 
to their alien ex-wives in any meaningful way. Thus, 
their analogy to Northeastern Fla. Assoc. Gen. Contracts 
Am. v. Jacksonville, 508 U.S. 656, 666 (1993)—in which 
non-minority-owned businesses alleged an equal 
protection violation by pointing to their denial of an 
opportunity to “compete on an equal footing” with 
minority-owned businesses in contract-bidding process, 
see Br. at 53-54—is inapposite. For the reasons 
discussed in Section I.D.l, supra, plaintiffs are not, in 
any sense, “competing” with their alien ex-wives in the 
latter’s immigration proceedings for any particular 
benefit or outcome, nor are they owed any treatment by 
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defendants of which they could plausibly claim they 
have been denied. 

4. Bills of Attainder 

Finally, plaintiffs fail to state a plausible claim that 
the VAWA provisions amount to bills of attainder 
against “American men who look overseas for wives.” 
(JA 29,1 205); see also id., 1 26 (provisions “also punish 
all American men by effectively limiting their freedom 
of choice to wives in America”). A bill of attainder is a 
“law that legislatively determines guilt and inflicts 
punishment upon an identifiable individual without the 
provision of the protections of a judicial trial.” Nixon v. 
Adm’r of Gen. Servs., 433 U.S. 425, 468 (1977) 
(emphasis added); see also Selective Serv. Sys. v. 
Minnesota Pub. Interest Research Group, 468 U.S. 841, 
852 (1984) (the “proscription against bills of attainder 
reaches only statutes that inflict punishment on the 
specified individual or group”). To determine whether 
a law constitutes a bill of attainder, courts consider 
whether: (1) the challenged statute falls within the 
historical meaning of legislative punishment; (2) the 
statute, “viewed in terms of the type and severity of 
burdens imposed, reasonably can be said to further 
nonpunitive legislative purposes”; and (3) the 
“legislative record evinces an intent to punish.” Nixon, 
433 U.S. at 473, 475-76. The VAWA immigration 
provisions cannot be considered punitive of men under 
any of these inquiries. 

As discussed supra, the VAWA does not provide for 
any criminal or civil penalty against plaintiffs, and any 
subjective burdens they might perceive result only from 
legislation designed to “limit the ability of an abusive 
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citizen or [LPR] to use the immigration laws to further 
violence against a spouse or child in the United States.” 
See 61 Fed. Reg. at 13062. Even accepting plaintiffs’ 
assertions that the VAWA was in fact enacted to “allow 
allegedly abused women a fast-track to permanent 
residency,”(JA 29, f 207), or to “placate the feminist 
lobby,” (JA 30, t 211), they point to nothing in the 
legislative history suggesting an intent to “punish[] the 
American man by violating his rights,” (id., 1 212). 
Absent such allegations, plaintiffs failed to state a 
plausible claim for relief. See Iqbal, 129 S. Ct. at 1950. 


CONCLUSION 

The appeal should be denied. 
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Statutes 

8 U.S.C. § 1154. Procedure for granting 
immigrant status. 

(a) Petitioning procedure 


(l)(A)(i) Except as provided in clause (viii), any 
citizen of the United States claiming that an alien is 
entitled to classification by reason of a relationship 
described in paragraph (1), (3), or (4)of section 
1153(a) of this title or to an immediate relative status 
under section 1151(b)(2)(A)(i) of this title may file a 
petition with the Attorney General for such 
classification. 

(ii) An alien spouse described in the second 
sentence of section 1151(b)(2)(A)(i) of this title also 
may file a petition with the Attorney General under 
this subparagraph for classification of the alien (and 
the alien’s children) under such section. 

(iii) (I) An alien who is described in subclause (II) 
may file a petition with the Attorney General under 
this clause for classification of the alien (and any 
child of the alien) if the alien demonstrates to the 
Attorney General that— 

(aa) the marriage or the intent to marry the 
United States citizen was entered into In good 
faith by the alien; and 

(bb) during the marriage or relationship 
intended by the alien to be legally a marriage, 
the alien or a child of the alien has been 
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battered or has been the subject of extreme 
cruelty perpetrated by the alien’s spouse or 
intended spouse. 

(II) For purposes of subclause (I), an alien 
described in this subclause is an alien— 

(aa)(AA) who is the spouse of a citizen of the 
United States; 

(BB) who believed that he or she had married a 
citizen of the United States and with whom a 
marriage ceremony was actually performed 
and who otherwise meets any applicable 
requirements under this chapter to establish 
the existence of and bona fides of a marriage, 
but whose marriage is not legitimate solely 
because of the bigamy of such citizen of the 
United States; or 

(CC) who was a bona fide spouse of a United 
States citizen within the past 2 years and— 
(aaa) whose spouse died within the past 2 
years; 

(bbb) whose spouse lost or renounced 
citizenship status within the past 2 years 
related to an incident of domestic violence; or 
(ccc) who demonstrates a connection between 
the legal termination of the marriage within 
the past 2 years and battering or extreme 
cruelty by the United States citizen spouse; 

(bb) who is a person of good moral character; 
(cc) who is eligible to be classified as an 
immediate relative under section 
1151(b)(2)(A)(i) of this title or who would have 
been so classified but for the bigamy of the 
citizen of the United States that the alien 
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intended to marry; and 

(dd) who has resided with the alien’s spouse or 
intended spouse. 

(iv) An alien who is the child of a citizen of the 
United States, or who was a child of a United 
States citizen parent who within the past 2 years 
lost or renounced citizenship status related to an 
incident of domestic violence, and who is a person 
of good moral character, who is eligible to be 
classified as an immediate relative under section 
1151(b)(2)(A)(i) of this title, and who resides, or 
has resided in the past, with the citizen parent 
may file a petition with the Attorney General 
under this subparagraph for classification of the 
alien (and any child of the alien) under such 
section if the alien demonstrates to the Attorney 
General that the alien has been battered by or has 
been the subject of extreme cruelty perpetrated by 
the alien’s citizen parent. For purposes of this 
clause, residence includes any period of visitation. 

(v) An alien who— 

(I) is the spouse, intended spouse, or child 
living abroad of a citizen who— 

(aa) is an employee of the United States 
Government; 

(bb) is a member of the uniformed services (as 
defined in section 101(a) of Title 10); or 
(cc) has subjected the alien or the alien’s child 
to battery or extreme cruelty in the United 
States; and 

(II) is eligible to file a petition under clause (iii) 
or (iv), shall file such petition with the 
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Attorney General under the procedures that 
apply to self-petitioners under clause (iii) or 
(iv), as applicable. 

(vi) For the purposes of any petition filed under 
clause (iii) or (iv), the denaturalization, loss or 
renunciation of citizenship, death of the abuser, 
divorce, or changes to the abuser’s citizenship 
status after filing of the petition shall not 
adversely affect the approval of the petition, and 
for approved petitions shall not preclude the 
classification of the eligible self-petitioning spouse 
or child as an immediate relative or affect the 
alien’s ability to adjust status under subsections 
(a) and (c) of section 1255 of this title or obtain 
status as a lawful permanent resident based on 
the approved self- petition under such clauses. 

(vii) An alien may file a petition with the 
Secretary of Homeland Security under this 
subparagraph for classification of the alien under 
section 1151(b)(2)(a)(i) of this title if the alien— 

(I) is the parent of a citizen of the United States or 
was a parent of a citizen of the United States who, 
within the past 2 years, lost or renounced 
citizenship status related to an incident of 
domestic violence or died; 

(II) is a person of good moral character; 

(III) is eligible to be classified as an immediate 
relative under section 1151(b)(2)(A)(i) of this title; 

(IV) resides, or has resided, with the citizen 
daughter or son; and 

(V) demonstrates that the alien has been battered 
or subject to extreme cruelty by the citizen 
daughter or son. 
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(viii)(I) Clause (i) shall not apply to a citizen of the 
United States who has been convicted of a 
specified offense against a minor, unless the 
Secretary of Homeland Security, in the Secretary’s 
sole and unreviewable discretion, determines that 
the citizen poses no risk to the alien with respect 
to whom a petition described in clause (i) is filed. 
(II) For purposes of subclause (I), the term 
“specified offense against a minor” is defined as in 
section 16911 of Title 42. 

(B)(i)(I) Except as provided in subclause (II), any 
alien lawfully admitted for permanent residence 
claiming that an alien is entitled to a 
classification by reason of the relationship 
described in section 1153(a)(2) of this title may file 
a petition with the Attorney General for such 
classification.(I) Subclause (I) shall not apply in 
the case of an alien lawfully admitted for 
permanent residence who has been convicted of a 
specified offense against a minor (as defined in 
subparagraph (A)(viii)(II)), unless the Secretary of 
Homeland Security, in the Secretary’s sole and 
unreviewable discretion, determines that such 
person poses no risk to the alien with respect to 
whom a petition described in subclause (I) is filed, 
(ii)(I) An alien who is described in subclause (II) 
may file a petition with the Attorney General 
under this clause for classification of the alien 
(and any child of the alien) if such a child has not 
been classified under clause (iii) of section 
1153(a)(2)(A) of this title and if the alien 
demonstrates to the Attorney General that— 

(aa) the marriage or the intent to marry the lawful 
permanent resident was entered into in good faith 
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by the alien; and 

(bb) during the marriage or relationship intended 
by the alien to be legally a marriage, the alien or a 
child of the alien has been battered or has been 
the subject of extreme cruelty perpetrated by the 
alien’s spouse or intended spouse. 

(II) For purposes of subclause (I), an alien 
described in this paragraph is an alien— 

(aa)(AA) who is the spouse of a lawful permanent 
resident of the United States; or 
(BB) who believed that he or she had married a 
lawful permanent resident of the United States 
and with whom a marriage ceremony was actually 
performed and who otherwise meets any 
applicable requirements under this chapter to 
establish the existence of and bona fides of a 
marriage, but whose marriage is not legitimate 
solely because of the bigamy of such lawful 
permanent resident of the United States; or 
(CC) who was a bona fide spouse of a lawful 
permanent resident within the past 2 years and— 
(aaa) whose spouse lost status within the past 2 
years due to an incident of domestic violence; or 
(bbb) who demonstrates a connection between the 
legal termination of the marriage within the past 
2 years and battering or extreme cruelty by the 
lawful permanent resident spouse; 

(bb) who is a person of good moral character; 

(cc) who is eligible to be classified as a spouse of 
an alien lawfully admitted for permanent 
residence under section 1153(a)(2)(A) of this title 
or who would have been so classified but for the 
bigamy of the lawful permanent resident of the 
United States that the alien intended to marry; 
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and 

(dd) who has resided with the alien’s spouse or 
intended spouse. 

(iii) An alien who is the child of an alien lawfully 
admitted for permanent residence, or who was the 
child of a lawful permanent resident who within 
the past 2 years lost lawful permanent resident 
status due to an incident of domestic violence, and 
who is a person of good moral character, who is 
eligible for classification under section 
1153(a)(2)(A) of this title, and who resides, or has 
resided in the past, with the alien’s permanent 
resident alien parent may file a petition with the 
Attorney General under this subparagraph for 
classification of the alien (and any child of the 
alien) under such section if the alien demonstrates 
to the Attorney General that the alien has been 
battered by or has been the subject of extreme 
cruelty perpetrated by the alien’s permanent 
resident parent. 

(iv) An alien who— 

(I) is the spouse, intended spouse, or child living 
abroad of a lawful permanent resident who— 

(aa) is an employee of the United States 
Government; 

(bb) is a member of the uniformed services (as 
defined in section 101(a) of Title 10); or 
(cc) has subjected the alien or the alien’s child to 
battery or extreme cruelty in the United States; 
and 

(II) is eligible to file a petition under clause (ii) or 
(iii), shall file such petition with the Attorney 
General under the procedures that apply to self¬ 
petitioners under clause (ii) or (iii), as applicable. 
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(v)(I) For the purposes of any petition filed or 
approved under clause (ii) or (iii), divorce, or the 
loss of lawful permanent resident status by a 
spouse or parent after the filing of a petition 
under that clause shall not adversely affect 
approval of the petition, and, for an approved 
petition, shall not affect the alien’s ability to 
adjust status under subsections (a) and (c) of 
section 1255 of this title or obtain status as a 
lawful permanent resident based on an approved 
self-petition under clause (ii) or (iii). 

(II) Upon the lawful permanent resident spouse or 
parent becoming or establishing the existence of 
United States citizenship through naturalization, 
acquisition of citizenship, or other means, any 
petition filed with the Immigration and 
Naturalization Service and pending or approved 
under clause (ii) or (iii) on behalf of an alien who 
has been battered or subjected to extreme cruelty 
shall be deemed reclassified as a petition filed 
under subparagraph (A) even if the acquisition of 
citizenship occurs after divorce or termination of 
parental rights. 

(C) Notwithstanding section 1101(f) of this title, 
an act or conviction that is waivable with respect 
to the petitioner for purposes of a determination of 
the petitioner’s admissibility under section 
1182(a) of this title or deportability under section 
1227(a) of this title shall not bar the Attorney 
General from finding the petitioner to be of good 
moral character under subparagraph (A)(iii), 
(A)(iv), (B)(ii), or (B) (iii) if the Attorney General 
finds that the act or conviction was connected to 
the alien’s having been battered or subjected to 
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extreme cruelty. 

(D)(i)(I) Any child who attains 21 years of age who 
has filed a petition under clause (iv) of subsection 
(a)(1)(A) or (a)(l)(B)(iii) of this section that was 
filed or approved before the date on which the 
child attained 21 years of age shall be considered 
(if the child has not been admitted or approved for 
lawful permanent residence by the date the child 
attained 21 years of age) a petitioner for 
preference status under paragraph (1), (2), or (3) 
of section 1153(a) of this title, whichever 
paragraph is applicable, with the same priority 
date assigned to the self-petition filed under 
clause (iv) of subsection (a)(1)(A) or (a)(l)(B)(iii) of 
this section. No new petition shall be required to 
be filed. 

(II) Any individual described in subclause (I) is 
eligible for deferred action and work authorization. 

(III) Any derivative child who attains 21 years of 
age who is included in a petition described in 
clause (ii) that was filed or approved before the 
date on which the child attained 21 years of age 
shall be considered (if the child has not been 
admitted or approved for lawful permanent 
residence by the date the child attained 21 years 
of age) a VAWA self-petitioner with the same 
priority date as that assigned to the petitioner in 
any petition described in clause (ii). No new 
petition shall be required to be filed. 

(IV) Any individual described in subclause (III) 
and any derivative child of a petition described in 
clause (ii) is eligible for deferred action and work 
authorization. 
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(ii) The petition referred to in clause (i)(III) is a 
petition filed by an alien under subparagraph (A)(iii), 
(A)(iv), (B)(ii) or (B)(iii) in which the child is included 
as a derivative beneficiary. 

(iii) Nothing in the amendments made by the Child 
Status Protection Act shall be construed to limit or 
deny any right or benefit provided under this 
subparagraph. 

(iv) Any alien who benefits from this subparagraph 
may adjust status in accordance with subsections (a) 
and (c) of section 1255 of this title as an alien having 
an approved petition for classification under 
subparagraph (A)(iii), (A)(iv), (B)(ii), or (B)(iii). 

(v) For purposes of this paragraph, an individual who 
is not less than 21 years of age, who qualified to file a 
petition under subparagraph (A)(iv) or (B)(iii) as of 
the day before the date on which the individual 
attained 21 years of age, and who did not file such a 
petition before such day, shall be treated as having 
filed a petition under such subparagraph as of such 
day if a petition is filed for the status described in 
such subparagraph before the individual attains 25 
years of age and the individual shows that the abuse 
was at least one central reason for the filing delay. 
Clauses (i) through (iv) of this subparagraph shall 
apply to an individual described in this clause in the 
same manner as an individual filing a petition under 
subparagraph (A)(iv) or (B)(iii). 

(J) In acting on petitions filed under clause (iii) or (iv) 
of subparagraph (A) or clause (ii) or (iii) of 
subparagraph (B), or in making determinations under 
subparagraphs (C) and (D), the Attorney General 
shall consider any credible evidence relevant to the 
petition. The determination of what evidence is 
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credible and the weight to be given that evidence 
shall be within the sole discretion of the Attorney 
General. 

8 U.S.C. § 1229(b). Cancellation of removal; 
adjustment of status. 


k k k 


(b) Cancellation of removal and adjustment of status 
for certain nonpermanent residents 

(1) In general 

The Attorney General may cancel removal of, and 
adjust to the status of an alien lawfully admitted for 
permanent residence, an alien who is inadmissible or 
deportable from the United States if the alien— 

(A) has been physically present in the United 
States for a continuous period of not less than 10 
years immediately preceding the date of such 
application; 

(B) has been a person of good moral character 
during such period; 

(C) has not been convicted of an offense under 
section 1182(a)(2), 1227(a)(2), or 1227(a)(3) of this 
title, subject to paragraph (5); and 

(D) establishes that removal would result in 
exceptional and extremely unusual hardship to 
the alien’s spouse, parent, or child, who is a citizen 
of the United States or an alien lawfully admitted 
for permanent residence. 
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(2) Special rule for battered spouse or child 

(A) Authority : The Attorney General may cancel 
removal of, and adjust to the status of an alien 
lawfully admitted for permanent residence, an 
alien who is inadmissible or deportable from the 
United States if the alien demonstrates that— 

(i) (I) the alien has been battered or subjected to 
extreme cruelty by a spouse or parent who is or 
was a United States citizen (or is the parent of 
a child of a United States citizen and the child 
has been battered or subjected to extreme 
cruelty by such citizen parent); 

(II) the alien has been battered or subjected to 
extreme cruelty by a spouse or parent who is or 
was a lawful permanent resident (or is the 
parent of a child of an alien who is or was a 
lawful permanent resident and the child has 
been battered or subjected to extreme cruelty 
by such permanent resident parent); or 

(III) the alien has been battered or subjected to 
extreme cruelty by a United States citizen or 
lawful permanent resident whom the alien 
intended to marry, but whose marriage is not 
legitimate because of that United States 
citizen’s or lawful permanent resident’s 
bigamy; 

(ii) the alien has been physically present in the 
United States for a continuous period of not 
less than 3 years immediately preceding the 
date of such application, and the issuance of a 
charging document for removal proceedings 
shall not toll the 3-year period of continuous 
physical presence in the United States; 
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(iii) the alien has been a person of good moral 
character during such period, subject to the 
provisions of subparagraph (C); 

(iv) the alien is not inadmissible under 
paragraph (2) or (3) of section 1182(a) of this 
title, is not deportable under paragraphs (1)(G) 
or (2) through (4) of section 1227(a) of this title, 
subject to paragraph (5), and has not been 
convicted of an aggravated felony; and 

(v) the removal would result in extreme 
hardship to the alien, the alien’s child, or the 
alien’s parent. 

(B) Physical presence: Notwithstanding subsection 
(d)(2) of this section, for purposes of subparagraph 
(A)(ii) or for purposes of section 1254(a)(3) of this 
title (as in effect before the title III-A effective 
date in section 309 of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 
1996), an alien shall not be considered to have 
failed to maintain continuous physical presence by 
reason of an absence if the alien demonstrates a 
connection between the absence and the battering 
or extreme cruelty perpetrated against the alien. 
No absence or portion of an absence connected to 
the battering or extreme cruelty shall count 
toward the 90-day or 180-day limits established in 
subsection (d)(2) of this section. If any absence or 
aggregate absences exceed 180 days, the absences 
or portions of the absences will not be considered 
to break the period of continuous presence. Any 
such period of time excluded from the 180-day 
limit shall be excluded in computing the time 
during which the alien has been physically 
present for purposes of the 3-year requirement set 
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forth in this subparagraph, subparagraph (A)(ii), 
and section 1254(a)(3) of this title (as in effect 
before the title III-A effective date in section 309 
of the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996). 

(C) Good moral character: Notwithstanding 
section 1101(f) of this title, an act or conviction 
that does not bar the Attorney General from 
granting relief under this paragraph by reason of 
subparagraph (A)(iv) shall not bar the Attorney 
General from finding the alien to be of good moral 
character under subparagraph (A)(iii) or section 
1254(a)(3) of this title (as in effect before the title 
III-A effective date in section 309 of the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996), if the Attorney 
General finds that the act or conviction was 
connected to the alien’s having been battered or 
subjected to extreme cruelty and determines that 
a waiver is otherwise warranted. 

(D) Credible evidence considered: In acting on 
applications under this paragraph, the Attorney 
General shall consider any credible evidence 
relevant to the application. The determination of 
what evidence is credible and the weight to be 
given that evidence shall be within the sole 
discretion of the Attorney General. 
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8 U.S.C. § 1367. Penalties for disclosure of 
information. 

(a) In general 

Except as provided in subsection (b) of this section, in 
no case may the Attorney General, or any other 
official or employee of the Department of Justice, the 
Secretary of Homeland Security, the Secretary of 
State, or any other official or employee of the 
Department of Homeland Security or Department of 
State (including any bureau or agency of either of 
such Departments)— 

(1) make an adverse determination of 
admissibility or deportability of an alien under the 
Immigration and Nationality Act [8 U.S.C.A. 

§ 1101 et seq.] using information furnished solely 
by- 


(A) a spouse or parent who has battered the 
alien or subjected the alien to extreme cruelty, 

(B) a member of the spouse’s or parent’s family 
residing in the same household as the alien 
who has battered the alien or subjected the 
alien to extreme cruelty when the spouse or 
parent consented to or acquiesced in such 
battery or cruelty, 

(C) a spouse or parent who has battered the 
alien’s child or subjected the alien’s child to 
extreme cruelty (without the active 
participation of the alien in the battery or 
extreme cruelty), 

(D) a member of the spouse’s or parent’s family 
residing in the same household as the alien 
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who has battered the alien’s child or subjected 
the alien’s child to extreme cruelty when the 
spouse or parent consented to or acquiesced in 
such battery or cruelty and the alien did not 
actively participate in such battery or cruelty, 

(E) in the case of an alien applying for status 
under section 101(a)(15)(U) of the Immigration 
and Nationality Act [8 U.S.C.A. 

§ 1101(a)(15)(U)], the perpetrator of the 
substantial physical or mental abuse and the 
criminal activity, 

(F) in the case of an alien applying for status 
under section 101(a)(15) (T) of the Immigration 
and Nationality Act (8 U.S.C. 1101(a)(15)(T)), 
under section 7105(b)(1)(E)(i)(II)(bb) of Title 22 
under section 244(a)(3) of the Immigration and 
Nationality Act (8 U.S.C. 1254a(a)(3)), as in 
effect prior to March 31, 1999, or as a VAWA 
self-petitioner (as defined in section 101(a)(51) 
of the Immigration and Nationality Act (8 
U.S.C. 1101(a)(51)), the trafficker or 
perpetrator, 

unless the alien has been convicted of a crime 
or crimes listed in section 241(a)(2) of the 
Immigration and Nationality Act [8 U.S.C.A. 

§ 1251(a)(2)]; or 

(2) permit use by or disclosure to anyone (other 
than a sworn officer or employee of the 
Department, or bureau or agency thereof, for 
legitimate Department, bureau, or agency 
purposes) of any information which relates to an 
alien who is the beneficiary of an application for 
relief under paragraph (15)(T), (15)(U), or (51) of 
section 101(a) of the Immigration and Nationality 
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Act [8 U.S.C.A. § 1101(a)] or section 240A(b)(2) of 
such Act [8 U.S.C.A. § 1229b(b)(2)]. 

The limitation under paragraph (2) ends when the 
application for relief is denied and all 
opportunities for appeal of the denial have been 
exhausted. 


(b) Exceptions 


(1) The Attorney General may provide, in the 
Attorney General’s discretion, for the disclosure of 
information in the same manner and 
circumstances as census information may be 
disclosed by the Secretary of Commerce under 
section 8 of Title 13. 

(2) The Attorney General may provide in the 
discretion of the Attorney General for the 
disclosure of information to law enforcement 
officials to be used solely for a legitimate law 
enforcement purpose. 


(3) Subsection (a) of this section shall not be 
construed as preventing disclosure of information 
in connection with judicial review of a 
determination in a manner that protects the 
confidentiality of such information. 


(4) Subsection (a)(2) of this section shall not apply 
if all the battered individuals in the case are 
adults and they have all waived the restrictions of 
such subsection. 
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(5) The Attorney General is authorized to disclose 
information, to Federal, State, and local public 
and private agencies providing benefits, to be used 
solely in making determinations of eligibility for 
benefits pursuant to section 1641(c) of this title. 


(6) Subsection (a) of this section may not be 
construed to prevent the Attorney General and the 
Secretary of Homeland Security from disclosing to 
the chairmen and ranking members of the 
Committee on the Judiciary of the Senate or the 
Committee on the Judiciary of the House of 
Representatives, for the exercise of congressional 
oversight authority, information on closed cases 
under this section in a manner that protects the 
confidentiality of such information and that omits 
personally identifying information (including 
locational information about individuals). 


(7) Government entities adjudicating applications 
for relief under subsection (a)(2) of this section, 
and government personnel carrying out mandated 
duties under section 101(i)(l) of the Immigration 
and Nationality Act [8 U.S.C.A. § 1101(i)(l)], may, 
with the prior written consent of the alien 
involved, communicate with nonprofit, 
nongovernmental victims’ service providers for the 
sole purpose of assisting victims in obtaining 
victim services from programs with expertise 
working with immigrant victims. Agencies 
receiving referrals are bound by the provisions of 
this section. Nothing in this paragraph shall be 
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construed as affecting the ability of an applicant 
to designate a safe organization through whom 
governmental agencies may communicate with the 
applicant. 


(c) Penalties for violations 

Anyone who willfully uses, publishes, or permits 
information to be disclosed in violation of this section 
or who knowingly makes a false certification under 
section 239(e) of the Immigration and Nationality Act 
[8 U.S.C.A. § 1229(e)] shall be subject to appropriate 
disciplinary action and subject to a civil money 
penalty of not more than $5,000 for each such 
violation. 

(d) Guidance 

The Attorney General and the Secretary of Homeland 
Security shall provide guidance to officers and 
employees of the Department of Justice or the 
Department of Homeland Security who have access to 
information covered by this section regarding the 
provisions of this section, including the provisions to 
protect victims of domestic violence from harm that 
could result from the inappropriate disclosure of 
covered information. 
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Regulations 

8 C.F.R. § 204.2. Petitions for relatives, widows 
and widowers, and abused spouses and children. 


•k k 'k 

(c) Self-petition by spouse of abusive citizen or lawful 
permanent resident— 


(1) Eligibility— 

(i) Basic eligibility requirements. A spouse may 
file a self-petition under section 204(a)(l)(A)(iii) or 
204(a)(l)(B)(ii) of the Act for his or her classification 
as an immediate relative or as a preference 
immigrant if he or she: 

(A) Is the spouse of a citizen or lawful 
permanent resident of the United States; (B) Is 
eligible for immigrant classification under 
section 201 (b)(2)(A)(i) or 203(a)(2)(A) of the Act 
based on that relationship; 

(C) Is residing in the United States; 

(D) Has resided in the United States with the 
citizen or lawful permanent resident spouse; 

(E) Has been battered by, or has been the 
subject of extreme cruelty perpetrated by, the 
citizen or lawful permanent resident during 
the marriage; or is that parent of a child who 
has been battered by, or has been the subject of 
extreme cruelty perpetrated by, the citizen or 
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lawful permanent resident during the 
marriage; 

(F) Is a person of good moral character; 

(G) Is a person whose deportation would result 
in extreme hardship to himself, herself, or his 
or her child; and (H) Entered into the marriage 
to the citizen or lawful permanent resident in 
good faith. 

(ii) Legal status of the marriage. The self- 
petitioning spouse must be legally married to the 
abuser when the petition is properly filed with the 
Service. A spousal self-petition must be denied if the 
marriage to the abuser legally ended through 
annulment, death, or divorce before that time. After 
the self-petition has been properly filed, the legal 
termination of the marriage will have no effect on the 
decision made on the self- petition. The self¬ 
petitioner’s remarriage, however, will be a basis for 
the denial of a pending self-petition. 

(iii) Citizenship or immigration status of the 
abuser. The abusive spouse must be a citizen of the 
United States or a lawful permanent resident of the 
United States when the petition is filed and when it 
is approved. Changes in the abuser’s citizenship or 
lawful permanent resident status after the approval 
will have no effect on the self-petition. A self-petition 
approved on the basis of a relationship to an abusive 
lawful permanent resident spouse will not be 
automatically upgraded to immediate relative status. 
The self-petitioner would not be precluded, however, 
from filing a new self-petition for immediate relative 
classification after the abuser’s naturalization, 
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provided the self-petitioner continues to meet the self- 
petitioning requirements. 

(iv) Eligibility for immigrant classification. A self¬ 
petitioner is required to comply with the provisions of 
section 204(c) of the Act, section 204(g) of the Act, and 
section 204(a)(2) of the Act. 

(v) Residence. A self-petition will not be approved 
if the self-petitioner is not residing in the United 
States when the self-petition is filed. The self¬ 
petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have 
resided with the abuser in the United States in the 
past. 

(vi) Battery or extreme cruelty. For the purpose of 
this chapter, the phrase “was battered by or was the 
subject of extreme cruelty” includes, but is not limited 
to, being the victim of any act or threatened act of 
violence, including any forceful detention, which 
results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a 
minor), or forced prostitution shall be considered acts 
of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts 
that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of 
violence. The qualifying abuse must have been 
committed by the citizen or lawful permanent 
resident spouse, must have been perpetrated against 
the self-petitioner or the self-petitioner’s child, and 
must have taken place during the self-petitioner’s 
marriage to the abuser. 



Add. 23 


(vii) Good moral character. A self-petitioner will 
be found to lack good moral character if he or she is a 
person described in section 101(f) of the Act. 
Extenuating circumstances may be taken into 
account if the person has not been convicted of an 
offense or offenses but admits to the commission of an 
act or acts that could show a lack of good moral 
character under section 101(f) of the Act. A person 
who was subjected to abuse in the form of forced 
prostitution or who can establish that he or she was 
forced to engage in other behavior that could render 
the person excludable under section 212(a) of the Act 
would not be precluded from being found to be a 
person of good moral character, provided the person 
has not been convicted for the commission of the 
offense or offenses in a court of law. A self-petitioner 
will also be found to lack good moral character, 
unless he or she establishes extenuating 
circumstances, if he or she willfully failed or refused 
to support dependents; or committed unlawful acts 
that adversely reflect upon his or her moral 
character, or was convicted or imprisoned for such 
acts, although the acts do not require an automatic 
finding of lack of good moral character. A self¬ 
petitioner’s claim of good moral character will be 
evaluated on a case-by-case basis, taking into account 
the provisions of section 101(f) of the Act and the 
standards of the average citizen in the community. If 
the results of record checks conducted prior to the 
issuance of an immigrant visa or approval of an 
application for adjustment of status disclose that the 
self-petitioner is no longer a person of good moral 
character or that he or she has not been a person of 
good moral character in the past, a pending self- 
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petition will be denied or the approval of a self¬ 
petition will be revoked. 

(viii) Extreme hardship. The Service will consider 
all credible evidence of extreme hardship submitted 
with a self-petition, including evidence of hardship 
arising from circumstances surrounding the abuse. 
The extreme hardship claim will be evaluated on a 
case-by-case basis after a review of the evidence in 
the case. Self-petitioners are encouraged to cite and 
document all applicable factors, since there is no 
guarantee that a particular reason or reasons will 
result in a finding that deportation would cause 
extreme hardship. Hardship to persons other than 
the self-petitioner or the self-petitioner’s child cannot 
be considered in determining whether a self- 
petitioning spouse’s deportation would cause extreme 
hardship. 

(ix) Good faith marriage. A spousal self-petition 
cannot be approved if the self-petitioner entered into 
the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition 
will not be denied, however, solely because the 
spouses are not living together and the marriage is no 
longer viable. 

(2) Evidence for a spousal self-petition— 

(i) General. Self-petitioners are encouraged to 

submit primary evidence whenever possible. The 
Service will consider, however, any credible evidence 
relevant to the petition. The determination of what 
evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the 
Service. 
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(ii) Relationship. A self-petition filed by a spouse 
must be accompanied by evidence of citizenship of the 
United States citizen or proof of the immigration 
status of the lawful permanent resident abuser. It 
must also be accompanied by evidence of the 
relationship. Primary evidence of a marital 
relationship is a marriage certificate issued by civil 
authorities, and proof of the termination of all prior 
marriages, if any, of both the self-petitioner and the 
abuser. If the self-petition is based on a claim that 
the self-petitioner’s child was battered or subjected to 
extreme cruelty committed by the citizen or lawful 
permanent resident spouse, the self-petition should 
also be accompanied by the child’s birth certificate or 
other evidence showing the relationship between the 
self-petitioner and the abused child. 

(iii) Residence. One or more documents may be 
submitted showing that the self-petitioner and the 
abuser have resided together in the United States. 
One or more documents may also be submitted 
showing that the self-petitioner is residing in the 
United States when the self-petition is filed. 
Employment records, utility receipts, school records, 
hospital or medical records, birth certificates of 
children born in the United States, deeds, mortgages, 
rental records, insurance policies, affidavits or any 
other type of relevant credible evidence of residency 
may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is 
not limited to, reports and affidavits from police, 
judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other 
social service agency personnel. Persons who have 
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obtained an order of protection against the abuser or 
have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating 
legal documents. Evidence that the abuse victim 
sought safe-haven in a battered women’s shelter or 
similar refuge may be relevant, as may a combination 
of documents such as a photograph of the visibly 
injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be 
considered. Documentary proof of non-qualifying 
abuses may only be used to establish a pattern of 
abuse and violence and to support a claim that 
qualifying abuse also occurred. 

(v) Good moral character. Primary evidence of the 
self-petitioner’s good moral character is the self¬ 
petitioner’s affidavit. The affidavit should be 
accompanied by a local police clearance or a state- 
issued criminal background check from each locality 
or state in the United States in which the self¬ 
petitioner has resided for six or more months during 
the 3-year period immediately preceding the filing of 
the self-petition. Self-petitioners who lived outside 
the United States during this time should submit a 
police clearance, criminal background check, or 
similar report issued by the appropriate authority in 
each foreign country in which he or she resided for six 
or more months during the 3-year period immediately 
preceding the filing of the self-petition. If police 
clearances, criminal background checks, or similar 
reports are not available for some or ah locations, the 
self-petitioner may include an explanation and 
submit other evidence with his or her affidavit. The 
Service will consider other credible evidence of good 
moral character, such as affidavits from responsible 
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persons who can knowledgeably attest to the self¬ 
petitioner’s good moral character. 


(vi) Extreme hardship. Evidence of extreme 
hardship may include affidavits, birth certificates of 
children, medical reports, protection orders and other 
court documents, police reports, and other relevant 
credible evidence. 

(vii) Good faith marriage. Evidence of good faith at 
the time of marriage may include, but is not limited 
to, proof that one spouse has been listed as the other’s 
spouse on insurance policies, property leases, income 
tax forms, or bank accounts; and testimony or other 
evidence regarding courtship, wedding ceremony, 
shared residence and experiences. Other types of 
readily available evidence might include the birth 
certificates of children born to the abuser and the 
spouse; police, medical, or court documents providing 
information about the relationship; and affidavits of 
persons with personal knowledge of the relationship. 
All credible relevant evidence will be considered. 


(3) Decision on and disposition of the petition— 

(i) Petition approved. If the self-petitioning spouse 
will apply for adjustment of status under section 245 
of the Act, the approved petition will be retained by 
the Service. If the self-petitioner will apply for an 
immigrant visa abroad, the approved self-petition 
will be forwarded to the Department of State’s 
National Visa Center. 
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(ii) Petition denied. If the self-petition is denied, 
the self-petitioner will be notified in writing of the 
reasons for the denial and of the right to appeal the 
decision. 
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PRELIMINARY STATEMENT 


Class Representatives Den Hollander, Moffett, Cardozo, and Brannon 
brought this action against the defendants-appellees (“Government”) for making, 
currently making, or will be making fact-findings that they “battered,” or subjected 
to “extreme cruelty,” or an “overall pattern of violence” their alien wives. The 
Class Representatives are excluded from the Government’s fact-finding procedure, 
but their alien wives are allowed to fully participate. 1 

This action was also brought to allow the Class Representatives to contest 
any fact-findings that they committed “battery,” “extreme cruelty,” or an “overall 
pattern of violence,” and to institute procedures to prevent the disclosure of false 
and privacy information contained in such findings. Contrary to the Government’s 
contention, the Class Representatives do not want disclosure of their alien wives 
entire immigration records. (Gov’t Brf. p. 2). They only want access to 
Government records finding them responsible for felonies, misdemeanors, and 
civil wrongs in proceedings from which they and their evidence were, are, or will 
be excluded. 

The one-sided proceeding and the Chinese wall that prevents the Class 
Representatives access to records, even through the Privacy Act, were created by a 

1 The lower court did not rule on class certification for the appellants-plaintiffs class, so this case 
remains a putative class action. See e.g. Kahan v. Rosentiel , 424 F.2d 161, 169 (3 rd Cir. 1970); 
Gaddis v. Wyman , 304 F. Supp. 713, 715 (S.D.N.Y. 1969). 
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number of statutes and regulations referred to as the Violence Against Women Act 
(“VAWA”). The challenged provisions are in bold. 

The Amended Complaint does not blame the one-sided, VAWA fact-finding 
process for their marriages, but that the Government in reaching its findings and 
preventing the Class Representatives access to those findings, violated, is violating, 
or will violate, their 

1. rights to due process by preventing them from speaking on their own 
behalf, by deterring them from again marrying an alien, by exposing intimate 
information to third parties without consent or opportunity to oppose, by nullifying 
their right to seek defamation damages because false statements in administrative 
proceedings are privileged, by lacking an impartial adjudicator because the 
Government only relies on one side to find abuse, and by voiding their right to 
rebut evidentiary presumptions and be adjudged under a meaningful standard of 
proof because they are prevented from submitting any evidence; 

2. rights to equal protection because as U.S. citizens, U.S. citizens who 
married aliens, and males, VAWA bars them from refuting fact-findings of 
“battery,” “extreme cruelty,” or an “overall pattern of violence” while allowing 
their alien wives to prosecute such findings as the accusers; 

3. rights to exercise constitutionally protected speech because the terms 
“extreme cruelty” and an “overall pattern of violence” are so overbroad as to 
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include statements made in the usual squabbling of couples and during divorce 
proceedings; 

4. rights to know what type of conduct is prohibited because findings of 
“battery” and “extreme cruelty” rely on ad hoc decisions by the Government due to 
the vagueness of the terms; and 

5. rights not to have Congress punish them without trial because they 
belong to a group that Congress believes is responsible for domestic violence in 
marriages involving aliens. 

The Government claims the violation of these rights is of no consequence 
because the Class Representatives are not subject to any Federal proceedings that 
penalize them. (Gov’t Brf. pp. 3, 20). That, however, is a penalty, is an injury— 
the Government locks the doors to citizens about whom it then finds committed 
crimes and civil wrongs. 2 

The Government also wrongly asserts that the fact-findings against the Class 

Representatives cannot be disclosed to third parties because no provision requires 

such, and the alien wives have no incentive to disclose the findings. (Gov’t Brf. 

pp. 3-4, 20). When an alien wife enlists a government or private organization to 

obtain VAWA benefits, including immigration and divorce lawyers, that 

2 The Government tries to obfuscate the allegations of constitutional rights violations by claiming 
the Class Representatives are alleging a legal interest in the outcome of their spouses’ 
immigration proceedings. (Gov’t Brf. pp. 3, 20). The Class Representatives are not alleging a 
stake in the outcome, but the means used to determine the facts of abuse because those means 
require findings made in secret, one-sided proceedings. 


3 



organization must first determine whether abuse by the husband occurred and 
whether the abuse is somehow connected to the benefits requested. (Class Rep. 
Brf. p. 38). 

The Amended Complaint at 93, 122, App. 17, 19, alleges the use of such 
organizations by Moffett and Brannon’s wives who logically did so because it 
benefited them—an incentive. The extent to which information flowed back and 
forth between the Government, the alien wives, and third parties remains secret 
from Moffett and Brannon because of VAWA, but since their wives received 
benefits, information of abuse had to be transmitted. Whether the wives of Den 
Hollander and Cardozo also used such organizations remains a secret under 
VAWA. 

The Government claims that the state proceedings brought against the Class 
Representatives by their alien wives are not traceable to VAWA. (Gov’t Brf. pp. 
4, 21). That is a claim it cannot possibly know because there has been no 
discovery in this case—it is still in the pleading stage. Perhaps the Government 
requests this Court to make a decision that as a matter of law aliens are never 
motivated to institute fraudulent ex parte state proceedings so they can use the 
documents generated as primary evidence in finding citizens committed abuse 
under VAWA. Basically, the Government asserts that the prize of permanent 
residency in America, where the average annual family income is $60,000, cannot 
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cause persons from the poorest nations to file false charges to assure winning that 
prize. 

The Government wrongly asserts that state proceedings can correct the harm 
done by the alien wives’ fraudulent state actions, which the Class Representative’s 
Brief at pp. 26-30 makes clear they cannot. 

The Government also mistakenly claims the relief sought by the Class 
Representatives would not impact their arrest records or redress the threat to their 
reputations because their alien wives would still have the same incentive to file 
false charges in state proceedings. (Gov’t Brf. pp. 4, 21). Oh please! People will 
say anything when the person they accuse is permanently absent. The whole 
reason for the adversarial system is to provide a check on lies told. Besides, the 
relief sought need only reduce the probably of injury. Massachusetts v. EPA , 549 
U.S. 497, 525 n. 23 (2007)(citation omitted). 

Moreover, the relief sought would allow the Class Representatives to protect 
privacy information, rebut false information, and correct the findings of abuse to 
findings of no abuse. The Government’s records would be changed, and any 
release would not invade privacy or harm reputation. Of course, the records might 
not be changed, but nobody knows that now. 

As for the Government’s argument under Rule 12(b)(6), there is no final 
decision by the district court for this Court to review. 28 U.S.C. § 1291. 
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THE GOVERNMENT’S OMITTED AND INACCURATE FACTS 


The Government falsely presents VAWA as the only means “to relieve 
aliens whose U.S. citizen spouses were abusing them from the need to depend on 
that spouse to obtain” permanent residency. (Gov‘t Brf. p. 6). Before VAWA, 
alien wives had, and still have, two routes to permanent residency that do not 
depend on their abusive spouses. (Class Rep. Brf. p. 4). VAWA just makes it 
easier for them to fraudulently obtain residency. 

In listing the self-petition requirements under VAWA, the Government 
wrongly states that one is ‘“extreme hardship’ if deported.” (Gov’t Brf. p. 7). The 
VAWA “extreme hardship” requirement was eliminated in 2000. See 8 U.S.C. § 

1154(a)(l)(A)(iii). “Extreme hardship,” however, does remain for cancellation of 
removal proceedings if the alien wife is in such proceedings when she self¬ 
petitions. 8 U.S.C. § 1229b(b)(l)(D). 

The “extreme hardship” requirement for cancellation of removal 
proceedings under VAWA should not be confused with the hardship requirement 
under a completely different route to permanent residency called the “hardship 
waiver,” 8 C.F.R. § 216.5(e)(1). The “hardship waiver” is difficult to obtain, 
Gordon, Immigration Law & Proc. , § 42.05(4)(b), p. 42-18, but VAWA’s “extreme 
hardship” is easily satisfied. It can include: psychological effects of the alleged 
abuse, an alien wife’s asserted need for social services available in America but not 
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reasonably accessible in her home country, or even her husband’s ability to travel 
to his wife’s home country. 8 C.F.R. § 1240.58(c). 

The Government states that self-petitioning alien wives under VAWA need 
to be of “good moral character,” but fails to note that VAWA actually allows aliens 
to acquire permanent residency when they are not of good moral character. 8 
U.S.C. §§ 1182(h)(1)(C); 1227(a)(l)(H)(ii); 1229b(b)(2)(C); Amended Complaint 
Tflf 138, 173, 225, App. 21, 25, 33. So the good moral character requirement is to a 
large extent meaningless. 

The Government claims VAWA’s secrecy is to protect “domestic violence 
victims.” (Gov’t Brf. p. 9). But the secrecy begins the moment an alien wife files 
a self-petition, Gov’t Brf. p. 10, which is before any determination of domestic 
violence has been made. What the secrecy provision really does is keep secret 
from citizens proceedings that find they committed crimes and civil wrongs. 

The Government ignores, as did the lower court, that the Amended 
Complaint requests nominal damages for past violations of the Class 
Representatives’ due process rights. (Amended Complaint || 1,41, 219(d), App. 

6, 11,31). Nominal damages signify that a plaintiffs rights were technically 
invaded even though he could not prove any loss or damage, Griffith v. Colorado. 
Div. of Youth Servs., 17 F.3d 1323, 1327 (10 th Cir. 1994), and nominal damages 
should be awarded for deprivation of procedural due process, see Stein v. Board of 
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N.Y. Bureau of Pupil Transp ., 792 F.2d 13, 18 (2d Cir.), cert, denied , 479 U.S. 984 
(1986). 

As for other allegations and arguments of the Class Representatives, the 
Government juxtaposes some and overlooks others in an effort to falsely convey 
that the Class Representatives rely on some arguments but not others. (Gov’t Brf. 
pp. 11-14). The allegations and arguments are not in the alternative, and neither 
one is less important than the other, except the allegation of violation of the Class 
Representatives’ right of access to deportation hearings. (Amended Complaint || 
3, 210, App. 6, 30). A right that allows the press and, in turn, the public to act as a 
check on abusive Government practices. This allegation is based on Detroit Free 
Press v. Ashcroft , 303 F.3d 681 (6 th Cir. 2002), which is in conflict with No. Jersey 
Media Group v. Ashcroft. 308 F.3d 198, 201 (3 rd Cir. 2002), so the Class 
Representatives have not emphasized that argument, but neither have they 
abandoned it. The Government completely ignores it. 

The Government Brief at pp. 11-12 asserts the Amended Complaint at 142, 
App. 21, alleges denial of an opportunity for the Class Representatives to “defend” 
themselves from being found “guilty” of abuse, and that at || 162-63, App. 23-24, 
they complain about not being able to submit “exculpatory” evidence. The 
Government replaces the word “refute” with the word “defend,” inserts the word 
“exculpatory,” which does not appear in the Amended Complaint, and uses the 
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word “guilty” without noting that the Amended Complaint at p. 3 n. 1, App. 8, 
defines guilty according to Black’s Law Dictionary as meaning responsible for a 
crime or civil wrong. The Government’s linguistics are meant to support their 
misleading argument that procedural due process only applies to proceedings in 
which a person is a party, and that the Class Representatives rely on analogies with 
proceedings in which a person is a party. Procedural due process, however, is not 
limited to parties in proceedings, but is meant to protect persons from the mistaken 
or unjustified deprivation of a liberty interest by government, regardless of how 
that occurs—in the light of day or secretly behind closed doors where only the 
accusers may go. 

The only substantive due process allegations in the Amended Complaint 
concern equal protection, overbroad and vague statutes, bills of attainder, and that 
VAWA interferes with the states jurisdiction over family matters. 

The Government claims the Class Representatives concede that the VAWA 
provisions are facially sex-neutral. (Gov’t Brf. p. 14). That is false . (Class Rep. 
Brf.pp. 50-51). 

The Government tries to paint Den Hollander as a bad character because he 
“attempted to intervene” into deportation proceedings begun against his alien wife, 
Gov’t Brf. p. 15, in part, because of a request from the U.S. Embassy in Russia, 
Amended Complaint | 74, App. 14, and filed a Civil R.I.C.O. suit primarily 
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directed against Russian and Chechen organized crime associates of his wife who 
had been identified by Russian Military Intelligence. 

The Government also tries to create a false picture of the other Class 
Representatives by omitting pertinent matters from their allegations. (Gov’t Brf. 
pp. 16-17). This Court is referred to the allegations in the Amended Complaint at 
ff 53-125, App. 12-19, rather than the Government’s skewed recounting of them. 

In recounting the relief requested by the Class Representatives, the 
Government leaves out: they be allowed to contest the fact-findings against them 
using the same procedures and evidentiary requirements as those that apply to their 
alien wives; they be guaranteed a neutral decision-maker at the district offices of 
the USCIS—not a decision-maker from the VAWA Unit in Vermont; and they 
have a right to appeal in a fashion similar to that of their alien wives. (Amended 
Complaint f 212(f), App. 31). Originally, the self-petitioning procedure resided in 
USCIS district offices until the feminist lobby had it move to the Vermont Service 
Center so the lobby could more effectively exert influence over the staff. 

(Amended Complaint Iff 127-29, 136-39, 219(j), App. 19-21, 32). 

The poorly worded relief sought in f 219(e), App. 31, is limited to access to 
only those records finding the Class Representatives committed “battery,” 

“extreme cruelty,” or an “overall pattern of violence” against their alien wives. 
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The last clause of the relief in the Amended Complaint 1219(c), App. 31 
about any Class Representative again marrying a foreigner is withdrawn, since 
their past experiences caused by VAWA have deterred them from ever again 
marrying a foreigner. 

ARGUMENT 

It is important to emphasize that throughout the Government’s Brief it tries 
to convey the impression that the Class Representatives are interlopers into an 
immigration process that is merely deciding on the permanent residency status of 
their alien wives. The process is much more than that because it requires the 
Government to find facts on whether the Class Representatives committed 
“battery,” “extreme cruelty,” or an “overall pattern of violence” against their alien 
wives, and puts the Government’s imprimatur of truth on such findings even 
though the Class Representatives are barred from the hearings, have no means to 
correct inaccurate conclusions, cannot limit dissemination to third parties, and have 
no recourse for damages that result from any dissemination. 

Imagine Senator Joseph McCarthy had a list of names that was available to 
certain government agencies and certain private organizations because the law 
required those agencies and organizations to determine whether certain individuals 
were on the list. The names were secretly whispered to Senator McCarthy, and 
there was no way for a person to keep his name off the list without curtailing his 
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own rights. Once on the list, there was nothing he could do to get off other than 
adopting a new identity. Without a new identity, all he could do was watch as one 
job after another with government or private concerns was denied him. That’s 
part of the VAWA legacy for the Class Representatives and many more American 
men. 

1. Standard governing motions to dismiss under Fed. R. Civ. P. 12(b)(1) 

The Government tries to heighten the standard for determining motions to 
dismiss based on standing by confusing decisions concerning in personam 
jurisdiction with subject matter jurisdiction and then equating standing to subject 
matter jurisdiction. The Government cites to Robinson v. Overseas Military Sales 
Corp., 21 F.3d 502, 507 (2d Cir. 1994), which relies on CutCo Indus, v. Naughton, 
806 F.2d 361, 364 (2d Cir. 1986), for the rule that in personam jurisdiction 
requires the plaintiff to make a prima facie showing of personal jurisdiction. In 
personam jurisdiction is not subject matter jurisdiction, but even were the 
requirements the same, Article III standing and subject matter jurisdiction are 
distinct concepts. Alliance for Envtl. Renewal, Inc, v. Pyramid Crossgates Co. , 

436 F.3d 82, 89 n. 6 (2d Cir. 2006). 

Relying on its faulty analogies, the Government claims that a prima facie 
showing applies to determining whether standing exists. Prima facie means at first 
sight, on first appearance, Black’s Law Dictionary , 9 th ed., but the standard for 
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determining standing is less onerous in that a “court must take all facts alleged in 
the complaint as true and draw all reasonable inferences in favor of plaintiff's].” 
Railav. U.S.. 355 F.3d 118. 119 (2d Cir. 2004). 

The Government also tries to move the standard higher by claiming the 
factual allegations must be “uncontroverted” and that a court should not draw 
“argumentative inferences” in favor of the plaintiff. (Gov’t Brf. p. 23). The 
Government ignores that this case is still on the pleadings. The only factual 
allegations are in the Amended Complaint. They do not have to be already proven 
so as to be “uncontroverted,” since the plaintiff must not be put to the test to prove 
his allegations at the pleading stage, see Hickman v. Taylo r, 329 U.S. 495, 500-01 
(1947). As for “argumentative inferences,” it comes from a 1925 U.S. Supreme 
Court case dealing with federal question jurisdiction—not standing: Norton v. 
Lamey , 266 U.S. 511,515. For standing, the standard is all reasonable inferences 
in favor of the plaintiffs. 

2. Doctrine of standing and injury 

The Government states “the doctrine of standing focuses a court’s attention 
on the party seeking to invoke the court’s jurisdiction...,” Gov’t Brf. p. 24, but 
leaves out the reason, which is stated in the very next sentence of the case the 
Government relied on: “[t]he ‘gist of the question of standing’ is whether the party 
seeking relief has ‘alleged such a personal stake in the outcome of the controversy 
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as to assure that concrete adverseness which sharpens the presentation of issues 
upon which the court so largely depends for illumination of difficult constitutional 
questions.”’ Flast v. Cohn , 392 U.S. 83, 99 (1968)(quoting Baker v. Carr . 369 
U.S. 186, 204 (1962)). The Class Representatives argue sufficient adverseness in 
their Brief at p. 25. 

The Government cites Lujan v. Defenders of Wildlife , 504 U.S. 555 (1992), 
as holding the plaintiffs injury must “not [be] caused by a third party not before 
the court.” (Gov’t Brf. p. 24). Lujan , however, actually states the injury is “not... 
the result [of] the independent action of some third party not before the court.” 
Lujan at 560 (quoting Simon v. E. Ky. Welfare Rights Org. , 426 U.S. 26, 41-42 
(1976)(emphasis added)). The Government misleadingly expanded the restriction 
to all third-parties regardless of whether third-party acts were caused by the 
Government in order to counter the Class Representatives argument that VAWA 
causes alien wives to institute ex parte state actions to obtain documents useable as 
primary evidence in finding citizen husbands committed abuse. (Class Rep. Brf. 
pp. 26-30). The Government later admits in its Brief “[a] litigant is not precluded 
from establishing standing where the injury is attributable to a third party not 
before the court...” (Gov’t Brf. p. 35). 

Standing injuries may result from action by third-parties because fairly 
traceable injuries do not require the defendants’ actions to be the last step in the 
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chain of causation, Bennett v. Spear, 520 U.S. 154, 168-69 (1997), and it matters 
not whether that last step is a discretionary decision, see F.E.C. v. Akins . 524 U.S. 

11, 25 (1998), for standing can be based on a prediction that remedial benefits will 
flow from nonparties behavior in response to a decision making rule, Duke Power 
Co. v. Carolina Envtl Study Group . 438 U.S. 59, 74-75 (1978). 

The Government asserts that for injunctive relief a litigant cannot rely on 
past injury, Gov’t Brf. p. 25, but fails to qualify that statement as the U.S. Supreme 
Court has done: (1) “past wrongs are evidence bearing on whether there is a real 
and immediate threat of repeated injury,” and (2) “[pjast exposure to illegal 
conduct does not in itself show a present case or controversy regarding injunctive 
relief... if unaccompanied by any continuing, present adverse effects.” O’Shea v. 
Littleton , 414 U.S. 488, 495-96 (1974). The Class Representatives allege both past 
wrongs indicating an immediate threat of more and continuing adverse effects. 

In presenting the doctrine of standing, the Government misleadingly edited 
court statements, used quotes out-of-context, and failed to fully communicate the 
law in order to raise the standing hurdles higher than they are. It did, however, 
accurately state that “past injury creates standing to seek damages....” (Gov’t Brf. 
p. 25). The Class Representatives seek nominal damages for the past violations of 
their rights; therefore, they have standing. 
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3. Injury-in-fact 

The Class Representatives arguments are not premised on a right to 
participate in their alien wives’ immigration proceedings, but on their fundamental 
rights as U.S. citizens to participate in Government proceedings that make fact¬ 
findings they committed “battery,” “extreme cruelty,” or an “overall pattern of 
violence” against their alien wives. The Class Representatives simply ask that 
when the most powerful government in the history of the world determines 
whether they committed crimes or civil wrongs, they be allowed to speak on their 
own behalf, submit evidence in their favor, and make objections before an 
impartial adjudicator. 

The Government wrongly relies on Burrafato v. U.S. Dep’t of State , 523 
F.2d 554, 555 (2d Cir. 1975) and Noel v. Chapman, 508 F.2d 1023, 1027-28 (2d 
Cir. 1975) for its contention that the Class Representatives have no constitutional 
rights when it comes to the Government finding they committed abuse. (Gov’t 
Brf. p. 26 & footnote). Those cases did not involve VAWA or the Government 
making fact-findings of abuse against U.S. citizens. The cases only dealt with the 
deportation of alien spouses who argued that such deportation violated their U.S. 
spouses’ rights to keep their families intact. This Court found no such 
constitutional right. The Class Representatives are not arguing to keep their 
families intact. 
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The Government misleadingly states, “the immigration authorities presiding 
over VAWA proceedings have no authority to take any action against plaintiffs.” 
(Gov’t Brf. p. 27). Those authorities have the power to make fact-findings that the 
Class Representatives abused their alien wives, 8 U.S.C. § 

1154(a)(l)(A)(iii)(I)(bb) & (II)(aa)(CC)(ccc); the power to decide what conduct 
constitutes “battery,” “extreme cruelty,” or an “overall pattern of violence,” 61 
Fed. Reg. 13,065-66; the power to reject evidence submitted by the Class 
Representatives and to arbitrarily decide the credibility and weight of evidence, 8 
U.S.C. § 1154(a)(l)(J), 8 U.S.C. § 1367(a)(1)(A), 8 C.F.R. § 204.2(c)(2)(iv), 61 
Fed. Reg. 13,066; the power to use privacy information and false information in 
making their fact-findings, id; the power to release privacy and false information to 
third parties, 8 U.S.C. § 1367(b)(2)(4)(5) & (7); the power to force the Class 
Representatives to support their alien wives to the extent of 125% of the poverty 
level when without VAWA, the wives would have been deported, 8 U.S.C. § 

1183a; the power to limit the Class Representatives to only two fiancee visas for 
alien spouses since VAWA will effectively prevent any waiver, USCIS 
Memorandum, International Marriage Broker Regulation Act Implementation 
Guidance , Michael Aytes, HQOPS Docket # USCIS-2008-0070, 07/21/2006, 
www.uscis.gov. In sum, they have the power to ruin a man’s life because he 
married a foreigner. 
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The Government relies on Linda R. S. v. Richard D. . 410 U.S. 614 (1973), 
to inappropriately narrow standing injury to only those situations where a person is 
subjected to or threatened with prosecution. (Gov’t Brf. p. 27). That is false, as 
the Class Representatives’ Brief makes clear at pp. 20-21. 

The Government also uses Linda R.S. to argue that the Class 
Representatives have “no stake in the outcome of [VAWA] immigration 
proceedings....” (Gov’t Brf. p. 27). The Class Representatives have never claimed 
to possess a right to have their alien wives deported or that they possess 
immigration rights. They do claim, however, that when the Government makes 
fact-findings behind closed doors that they committed crimes or civil wrongs and 
then disseminates that information to third parties, the Class Representatives 
definitely have a stake in opposing and challenging those findings and preventing 
their dissemination because such violates the following fundamental rights: 

1. freedom of speech, 4 Class Rep. Brf. pp. 33-34, 55-57; 

2. freedom of choice in marital relations, 5 Class Rep. Brf. pp. 35; 


3 The Government made an assertion in its motion papers in the district court that the Class 
Representatives alleged injury because their wives were not deported. That was false then, and it 
is false now. Although now the Government’s invented assertion—which the lower court 
wrongly relied on as an allegation made by the Class Representatives—is that the Amended 
Complaint “tend[s] to support the district court’s observation...,” Gov’t Brf. p. 27 footnote, an 
observation originally made by the Government. I have to give the Government credit; it got the 
lower court to believe its assertion was made by the Class Representatives, and now represents 
that assertion as the lower court’s observation. 

4 When the Amended Compliant was filed, Brannon was still married to his alien wife and still 
curtailing his protected speech so that it would not be used against him in VAWA proceedings. 
(Amended Complaint ]J 123, App. 19). 
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3. freedom from unilateral invasion of privacy, Class Rep. Brf. pp. 37-43; 

4. freedom from reputational harm that limits employment opportunities or 
infringes a state right, Class Rep. Brf. pp. 39-43; 

5. freedom of access to deportation proceedings, Amended Complaint 3, 
210, App. 6, 30; 

6. the right to an impartial adjudicator, Class Rep. Brf. p. 43; 

7. equal protection, Class Rep. Brf. pp. 47-55; 5 6 

8. the right to know what conduct is proscribed by the terms “battery,” 
“extreme cruelty,” and “overall pattern of violence,” Class Rep. Brf. pp. 55-57; and 

9. the right not to be punished by bills of attainder without employing the 
adversarial procedure known as a trial. 

The above rights denied the Class Representatives are not only provided 
their alien wives, but are enhanced for the alien wives by the very denial of them to 


5 When the Class Representatives marriages fell apart, they were all faced with the Faustian 
choice of acceding to the demands of their alien wives to commit perjury by sponsoring them for 
pennanent residency or a Star Chamber proceeding by which the Government finds they 
committed crimes or civil wrongs. (Amended Complaint ]} 146, App. 22). That’s a past 
deprivation of marital choice for which they request nominal damages. 

6 The Amended Complaint also alleges an equal protection violation in that the one-sided 
VAWA procedure favors citizen wives married to alien males over citizen husbands married to 
alien females. (Amended Complaint]} 161, App. 23). This discrimination is even supported by 
the Government, which states, “an alien male whose VAWA application was denied might 
plausibly raise an equal protection challenge alleging disparate treatment of VAWA claims by 
male aliens....” (Gov’t Brf. p. 29 footnote). If an alien male can bring an equal protection action 
because of the disproportionate success of alien females with VAWA, that means citizen wives 
are being treated preferentially in the proceedings that find abuse as compared to citizen 
husbands. 
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their citizen husbands. The alien wives can speak on their own behalf; say 
whatever they want without concern that it will be contradicted; present evidence, 
whether false, misleading or accurate; appeal any decision; and limit the 
dissemination of any fact-findings concerning their citizen husbands. 

Just because the Government has extensive power over aliens does not mean 
it has the power to violate the rights of its citizens in finding they committed 
domestic violence, especially when it does not even have the power to violate 
those same rights of aliens. Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886). 

4. Actual and Imminent Injuries 

The Government limits its argument concerning actual and imminent 
injuries to the disclosure to third parties of its fact-findings that the Class 
Representatives committed crimes or civil wrongs. (Gov’t Brf. pp. 29-34). The 
Government argues such disclosure is solely based on “subjective fear”; therefore, 
it is speculative. Disclosure of such information is actually mandated by statute 
and the Attorney General. 8 U.S.C. § 1641(b); Qualified Alien Status and 
Eligibility Under Title IV, 62 Fed. Reg. 61366; Class Rep. Brf. Addendum pp. 81, 
89. The Government also ignores other allegations of actual or imminent harm 
that do not deal with disclosure. 

“Actual” means something received, or in existence or taking place at the 
present time. Webster’s Third New International Dictionary , ed. 1993. 
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“Imminent” means a person “is realistically threatened by a repetition of [the 
violation],” L.A. v. Lyons, 461 U.S. 95, 109 (1983), for which past wrongs are 
evidence, O'Shea v. Littleton , 414 U.S. 488, 496 (1974). 

The Amended Complaint alleges that Moffett and Brannon’s alien wives are, 
on information and belief, engaging in or about to engage in the one-sided VAWA 
process to find their husbands committed abuse. (Amended Complaint ^ 95, 125, 
App. 17, 19). The allegations are “on information and belief’ because the VAWA 
secrecy provisions prevent the Class Representatives from finding out any 
information about such proceedings without court ordered discovery. Since this 
case is on the pleadings, and there has been no discovery, the allegations are 
assumed true. 

The procedure that will find two of the Class Representatives committed 
crimes or civil wrongs was, at the time of filing the Amended Complaint, ongoing 
or in the near future. Since that procedure infringes their rights, it amounts to an 
invasion of legally protected interests, which are injuries. Lujan , 504 U.S. at 560. 
Moffett and Brannon’s injuries are “actual” in that they were presently occurring, 
or “imminent” in that they were about to occur. Additionally, “[wjhere the harm 
alleged is directly traceable to a written policy there is an implicit likelihood of its 
repetition in the immediate future.” Fortyune v. Am. Multi-Cinema, Inc. , 364 F.3d 


21 



1075, 1081 (9 th Cir. 2004). The one-sided VAWA procedure is a written process, 
so the harm to Moffett and Brandon was imminent, if not actual. 

Whether the procedure is still ongoing as of the date of this Reply with 
respect to Moffett and Brannon is unknown and unknowable to them because of 
VAWA secrecy. This factual issue, however, can be resolved by this Court 
requiring the district court to hold an evidentiary hearing. Munoz-Mendoza v. 
Pierce , 711 F.2d 421, 425 (1 st Cir. 1983)(the “court must resolve any genuine 
disputed factual issue concerning standing, either through a pretrial evidentiary 
proceeding or at trial itself’). 

As for the disclosure to third parties of the Government’s fact-findings, the 
Class Representatives are kept, if not in the dark, at least in the twilight by VAWA 
secrecy. They have no certain way of determining whether the disclosure has 
occurred, is presently occurring, or will likely occur without an evidentiary 
hearing. 

They do, however, have VAWA’s requirements and logic. For example, 
Moffett and Brannon know that their alien wives were receiving benefits from 
legal-aid nonprofits supported, in part, by VAWA. (Amended Complaint 93, 
122, App. 17, 19). For alien wives to receive aid from such “benefit providers,” 
the alien wives must meet the requirements of being a “qualified alien.” 8 U.S.C. § 
1641(b); Qualified Alien Status and Eligibility Under Title IV , 62 Fed. Reg. 
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61366; Class Rep. Brf. Addendum pp. 81, 89. The benefit providers are mandated 
with the task of determining whether Moffett and Brannon’s wives were “qualified 
aliens,” id. p. 90, which means they were “battered or subjected to extreme cruelty 
in the United States by a spouse” and “if (in the opinion of the agency [benefit 
provider] providing such benefits) there is a substantial connection between such 
battery or cruelty and the need for the benefits to be provided....” 8 U.S.C. § 
1641(c)(1)(A); 62 Fed. Reg. 61366(I)(2) & (3); Addendum pp. 81, 89. Since the 
wives received assistance from the benefit providers, they were not only deemed 
qualified by the providers but such qualification, as required by the law, was 
verified with the Government. Qualified Alien Status and Eligibility Under Title 
IV, 62 Fed. Reg. 61344. 

The Government, therefore, disclosed findings containing privacy or 
defamatory information about Moffett and Brannon to third-parties—the 
employees of the benefit providers. That’s an injury, and it is not necessary for 
these benefit providers to further spread that information to fourth-parties outside 
their organizations. If they do, however, neither Moffett nor Brannon will have 
any legal recourse. (Class Rep. Brf. pp. 39-40). Sure, the employees may be fined 
a maximum of $5,000, but that money goes to the Government—not the persons 
whom the fourth-party disclosure harmed. 
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As for Den Hollander and Cardozo, VAWA secrecy prevents them from 
obtaining any information on whether their wives are also receiving aid from 
immigrant organizations supported by VAWA. 

The Government wrongly claims that Laird v. Tatum , 408 U.S. 1 (1972), 
based its holding of no injury on the fact that the “collection and maintenance of 
personal data, without more,” is no injury. Laird found no injury not because the 
military was only keeping personal data on the plaintiffs, but that the military was 
not keeping any data at all on them. The challenged surveillance program did not 
even include the plaintiffs. Id- 

Mac Arthur Found, v. FBI , 102 F.3d 600 (D.D.C. 1996), is factually 
dissimilar. Standing did not exist for a nonprofit-corporation based on the future 
difficulties its current employees may have in finding jobs because the F.B.I. 
maintained records on the corporation. The court stated the entity “points to not a 
single ... employee whose job prospects have been dimmed because of the F.B.I. 
records.” Id. at 606. Here, Cardozo specifically alleges that his arrest interfered 
with his ability to change jobs. (Amended Complaint | 108, App. 18). Unlike 
Cardozo, the corporation in MacArthur was not arrested or subjected to a TRO. 

The Government relies on another factually dissimilar case: New Alliance 
Party v. FBI, 858 F. Supp. 425 (S.D.N.Y. 1994). Members of the New Alliance 
Party challenged the FBI’s investigation of the Party, but the court found they did 
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not have standing because “the facts do not suggest that the FBI investigated one 
person, had a specific objective, or had a specific means to accomplish that 
objective.” Id at 432. Here, the arrest and TRO records concern individual 
persons, the Class Representatives, and are on file with the FBI for the specific 
purpose of being disseminated to state, local, and private organizations. (Class 
Rep. Brf. p. 28). 

5. Injuries from state proceedings are fairly traceable to VAWA and 
redressable by the relief requested. 

Traceability is not as rigorous as proximate cause. Smith v. Block . 784 F.2d 
993, 995 (9 th Cir. 1986), and the injury can be indirect. “[T]he indirectness of the 
injury does not necessarily deprive the person harmed of standing to vindicate his 
rights.... Warth v. Seldin , 422 U.S. 490, 505 (1975). 

The Government uses Allen v. Wright , 468 U.S. 737 (1984), to argue the 
state proceedings brought by the alien wives are too indirectly connected to the 
VAWA evidentiary requirements for finding abuse. In Allen , the IRS granted 
segregated schools tax-exempt status, and certain pupils charged that action 
prevented them from gaining an education in an integrated environment—the 
injury. The U.S. Supreme Court found the injury resulted from the “independent 
action” of the third-party schools, and, therefore, was sufficiently indirect from the 
IRS granting tax-exemptions. Allen at 758. The key term is “independent action” 
by third-parties. 
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Here the third-parties are the alien wives who filed false police complaints 
that led to arrests and swore-out fraudulent TROs. Whether they did this in order 
to meet the evidentiary requirements to assure a successful VAWA self-petition is 
a fact question that can only be resolved through discovery. However, the 
Amended Complaint alleges they did such, and at this point in the proceedings, the 
allegations are deemed true. 

The Class Representatives do not allege that documents from VAWA 
proceedings were used against them, Gov’t Brf. p. 35, but that documents were 
created in ex parte state proceedings, so they could be used by their alien wives in 
VAWA proceedings to find the Class Representatives committed abuse. 

Moreover, it is a logical error to view VAWA in isolation to ex parte state 
domestic-violence proceedings, since VAWA considers such evidence as primary 
evidence and the nonprofit-organizations funded by VAWA consider state 
domestic-violence proceedings an integral step in achieving VAWA residency. 
VAWA organizations coach alien wives on what to say, what to do, and how to act 
in order to gain permanent residency through VAWA. KPHO TV News, Phoenix, 
Arizona, http://www.kpho.com/news/19329313/detail.html, April 29, 2009. 

The Government relies on La Raza v. Gonzales . 468 F.Supp.2d 429, 439 
(E.D.N.Y. 2007), to argue that redress from the injuries caused by the alien wives 
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instituting fraudulent ex parte state proceedings lies with the states. (Gov’t Brf. p. 
36). The Class Representatives refute that in their Brief at pp. 28-29. 

The alleged injury in LaRaza was that aliens might be arrested as a result of 
information in government databases. When a person is arrested, they know it, 
they know the charges against them, and they can marshal evidence in their favor, 
including that in the prosecutor’s possession. The Class Representatives, however, 
were prevented, and still are prevented, by VAWA secrecy from using evidence of 
their alien wives efforts to obtain VAWA residency as a motivation for bringing 
false state charges. 

Were the Class Representatives granted access to VAWA records findings 
they committed abuse and provided with procedures to correct such records, 
Amended Complaint 1219(f), App. 31, they would then be able to re-open state 
proceedings based on new evidence that calls into question the credibility of the 
key witnesses against them—their alien wives. With the corrected Federal records 
and new state court decisions, the Class Representatives would not need to 
expunge the previous records but only supplement them. 

The Government argues that the Class Representatives can “independently 
challenge the issuance of an ex parte restraining order or the denial of a job...,” 
Gov’t Brf. p. 37, without receiving the relief they request. Any successful 
challenge to a TRO in state proceedings would have no impact on the Government 
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finding the Class Representatives committed abuse. Once the TRO is issued, the 
alien has her primary evidence of abuse for VAWA. The evidence becomes part of 
the Government’s fact-findings, which the husband cannot reach through any state 
court, VAWA process, and, so far, the federal courts. That evidence is then subject 
to disclosure to third parties under 8 U.S.C. § 1367(b)(2)(4)(5) & (7). Where the 
TRO is dismissed, as in the cases of Den Hollander and Brannon, Amended 
Complaint H 69, 121, App. 14, 19, the husband is prohibited from submitting the 
dismissal to the Government to prevent VAWA fact-findings against him. 

As for independently challengingly the denial of a job, the Class 
Representatives simply ask the Government—how? 

Were the Class Representatives permitted access and the means to correct 
VAWA fact-findings of their abuse, then, when applying for employment, they 
could use the corrected Federal records and the results of re-opened state 
proceedings to show a potential employer that the information in various databases 
is wrong, if it has not been already supplemented. Such would prevent the harm of 
being denied a job that currently exists for all of them and as happened to Cardozo. 

The Government also argues that even if procedures for correcting records 
were provided the Class Representatives and the VAWA adjudications of them 
committing abuse used the adversarial system, their alien wives would still have an 
incentive “to pursue arrests and restraining orders.” (Gov’t Brf. p. 37). Once 
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again the Government reaches a factual conclusion on a pleadings motion, but 
more ludicrously, it claims that the adversarial process is no better at reaching the 
truth then listening to only one side. “The validity and moral authority of a 
conclusion largely depend on the mode by which it was reached. Secrecy is not 
congenial to truth-seeking ...,” Joint Anti-Fascist Refugee Committee v. McGrath , 
341 U.S. 123, 171 (1951) (Frankfurter, J., concurring), and the framers of the 
Constitution “did not trust any government to separate the true from the false for 
us,” Thomas v. Collins , 323 U.S. 516, 545 (1945)(Jackson, J., concurring)—that is 
done by the adversarial system. In the actual adjudication of abuse and the after- 
the-fact correction of findings, the Class Representatives ask for the adversarial 
process because human failings are such that when only one side is heard, facts are 
not limited by reality, but only by self-interested imagination. 

The Government also asserts the Amended Complaint did not allege that 
VAWA secrecy violated Moffett’s Sixth Amendment right by preventing him from 
exposing his alien wife’s motive for filing false criminal charges against him. 
(Gov’t Brf. p. 38). A claimant need not set out in detail all the facts on which a 
claim is based but only provide enough information to put the opposing party on 
notice of the claim. Erickson v. Pardus , 551 U.S. 89, 93 (2007)(citation omitted). 

The Amended Complaint alleges throughout that the alien wives made false 
criminal charges against the Class Representatives in order to manufacture 
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documents for use in the VAWA process. (Amended Complaint 9-11, 69-70, 
89-90, 104-05, 120, App. 7, 14, 17-19). When a person is faced with false criminal 
charges, it goes without saying that he will defend himself, which, to every lawyer 
includes attacking the accusers credibility. It is unrealistic for the experience 
attorneys of the Government to claim that they were taken by surprise with the 
Sixth Amendment argument. (Class Rep. Brf. p. 29). 

CONCLUSION 

The district court’s decision should be reversed. 


Dated: September 9, 2009 


/S/ 


Roy Den Hollander, Esq. 

Attorney for plaintiffs-appellants and 

plaintiff appellant 

545 East 14 Street, 10D 

New York, N.Y. 10009 

(917) 687-0652 

rdhhh @yahoo.com 


30 



CERTIFICATE OF COMPLIANCE 


This reply brief complies with the type-volume limitations of Fed. R. App. 
P. 32(a)(7)(B)(ii) by containing 6,984 words, excluding the parts of the brief 
exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

This brief complies with the typeface requirements of Fed. R. App. P. 
32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) by using 
Microsoft Word Times New Roman in font size 14. 


31 



08-6183-cv 


IN THE 

United States Court of Appeals 

FOR THE SECOND CIRCUIT 


Roy Den Hollander, Sean Moffett, Bruce Cardozo, and David Brannon, 

Plaintiffs-Appellants, 


—against— 

United States of America, Director of the U.S. Citizenship and Immigration 
Services, Director of the Department of Homeland Security, Director of the 
Executive Office for Immigration, 


Defendants-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


JOINT APPENDIX 


Natasha Oeltjen, Esq. 

Office of the U.S. Attorney 
86 Chambers Street 
New York, N.Y. 10007 
(212) 637-2769 

Attorney for Defendants-Appellees 


Roy Den Hollander, Esq. 
Attorney at Law 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
Attorney for Plaintiffs- 
Appellants 






JOINT APPENDIX TABLE CONTENTS 


Page 

DOCKET ENTRIES. A-l 

FIRST AMENDED COMPLAINT, dated May 2, 2008.A-6 

MEMORANDUM AND ORDER APPEALED FROM, dated December 3, 

2008.A-34 

JUDGMENT, dated December 4, 2008.A-42 

NOTICE OF APPEAL, dated December 19, 2008.A-43 








SDNY CM/ECF Version 3.2.1 


A-l 


APPEAL, CLOSED, ECF, PRO-SE 


U.S. District Court 

United States District Court for the Southern District of New York (Foley Square) 
CIVIL DOCKET FOR CASE #: l:08-cv-01521-WHP 


Den Hollander v. United States of America et al Date Filed: 02/14/2008 

Assigned to: Judge William H. Pauley, III Date Terminated: 12/04/2008 

Cause: 08:1182 Dft. Denial of Pla. Appl. for Alien Jury Demand: None 

Employment Cert. Nature of Suit: 440 Civil Rights: Other 

Jurisdiction: U.S. Government 
Defendant 


Plaintiff 

Roy Den Hollander represented by Roy Den Hollander 

545 East 14th Street 
10D 

New York, NY 10009 
(212) 995-5201 
Email: rdhhh@yahoo.com 
PRO SE 


V. 

Defenda nt 

United States of America 


Defend ant 

Director 

of the U.S. Citizenship and Immigration 
Services (formerly Immigration and 
Naturalization Service) 

Defendant 

Director of the Department of 
Homeland Security 


represented by Natasha Oeltjen 

U.S. Attorney's Office, SDNY 
(Chambers Street) 

86 Chambers Street 

New York, NY 10007 

(212) 637-2800 X2769 

Fax: (212) 637-2786 

Email: natalia.oe!tjen@usdoj gov 

A TTORNEY TO BE NOTICED 


represented by Natasha Oeltjen 

(See above for address) 
ATTORNEY TO BE NOTICED 


represented by Natasha Oeltjen 

(See above for address) 

A TTORNEY TO BE NOTICED 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?! 19154535924009-L_801_0-l 


1/31/2009 



SDNY CM/ECF Version 3.2.1 


A-2 


Page 2 of 5 


Defendant 

Director of the Executive Office for represented by Natasha Oeltjen 

Immigration Review of the U.S. (See above for address) 

Department of Justice A TTORNEY TO BE NOTICED 


Date Filed 

# 

Docket Text 

02/14/2008 


COMPLAINT against United States of America, Director, Director of the 
Department of Homeland Security, Director of the Executive Office for 
Immigration Review of the U.S. Department of Justice. (Filing Fee $ 350.00, 
Receipt Number 64179)Document filed by Roy Den Hoilander.(jeh) (mbe). 
(Entered: 02/20/2008) 

02/14/2008 


SUMMONS ISSUED as to United States of America, Director, Director of the 
Department of Homeland Security, Director of the Executive Office for 
Immigration Review of the U.S. Department of Justice, U.S. Attorney and U.S. 
Attorney General, (jeh) (Entered: 02/20/2008) 

02/14/2008 

1 

Magistrate Judge Theodore H. Katz is so designated, (jeh) (Entered: 

02/20/2008) 

02/21/2008 


ENDORSED LETTER addressed to Judge William H. Pauley from Roy 
Hollander dated 2/15/08 re: Request that this pro se action be entered into the 
ECF system. ENDORSEMENT: Application granted. (Signed by Judge 

William H. Pauley, III on 2/21/08) (cd) (Entered: 02/22/2008) 

02/22/2008 


***REJECTION OF ATTEMPTED PAPER FILING IN ECF CASE. The 
following document(s) Notice of Appearance by Natasha Oeltjen, was rejected 
by the Clerk's Office and must be FILED ELECTRONICALLY on the Court's 
ECF System, (tve) (Entered: 02/25/2008) 

03/03/2008 

3 

NOTICE OF APPEARANCE by Natasha Oeltjen on behalf of United States of 
America, Director, Director of the Department of Homeland Security, Director 
of the Executive Office for Immigration Review of the U.S. Department of 
Justice (Oeltjen, Natasha) (Entered: 03/03/2008) 

03/03/2008 

1 

AFFIDAVIT OF SERVICE. United States of America served on 2/15/2008, 
answer due 4/15/2008. Service was accepted by US Attorney Office. Document 
filed by Roy Den Hollander. (Den Hollander, Roy) (Entered: 03/03/2008) 

03/03/2008 

1 

AFFIDAVIT OF SERVICE. Director served on 2/15/2008, answer due 
4/15/2008; Director of the Department of Homeland Security served on 
2/15/2008, answer due 4/15/2008; Director of the Executive Office for 
Immigration Review of the U.S. Department of Justice served on 2/15/2008, 
answer due 4/15/2008. Service was made by Mail. Document filed by Roy Den 
Hollander. (Den Hollander, Roy) (Entered: 03/03/2008) 

03/24/2008 

6 

ORDER FOR INITIAL PRETRIAL CONFERENCE: Initial Conference set for 
6/13/2008 at 11:45 AM in Courtroom 1 ID, 500 Pearl Street, New York, NY 
10007 before Judge William H. Pauley III. (Signed by Judge William H. 

Pauley, III on 3/18/08) Copies Mailed By Chambers, (tro) (Entered: 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl7119154535924009-L_801_0-1 


1/31/2009 

























SDNY CM/ECF Version 3.2.1 Page 3 of 5 

A-3 




03/24/2008) 

04/22/2008 

7 

ENDORSED LETTER addressed to Judge William H. Pauley from Natasha 
Oeltjen dated 4/14/2008 re: Requesting that the Court schedule a pre-motion 
conference. ENDORSEMENT: The pre-motion conference shall take place 

May 2, 2008 at 12:00 p.m. (Signed by Judge William H. Pauley, III on 
4/17/2008) (jpo) (Entered: 04/23/2008) 

05/02/2008 

9 

FIRST AMENDED CLASS ACTION CIVIL RIGHTS COMPLAINT 
amending 1 Complaint, against United States of America, Director, Director of 
the Department of Homeland Security, Director of the Executive Office for 
Immigration Review of the U.S. Department of Justice.Document filed by Roy 
Den Hollander. Related document: 1 Complaint, filed by Roy Den Hollander, 
(jmi) (tp). (Entered: 05/05/2008) 

05/05/2008 

8 

SCHEDULING ORDER: re defendants motion to dismiss: Motion due by 
6/27/2008. Response due by 7/25/2008. Reply due by 8/4/2008. Oral Argument 
set for 8/22/2008 at 10:45 AM before Judge William H. Pauley III. (Signed by 
Judge William H. Pauley, III on 5/2/08) Copies sent by chambers.(cd) (Entered: 
05/05/2008) 

06/05/2008 

1 

AFFIDAVIT OF SERVICE. Director served on 5/7/2008, answer due 

5/27/2008; Director of the Department of Homeland Security served on 

5/7/2008, answer due 5/27/2008; Director of the Executive Office for 
Immigration Review of the U.S. Department of Justice served on 5/7/2008, 
answer due 5/27/2008. Service was made by mail. Document filed by Roy Den 
Hollander. (Den Hollander, Roy) (Entered: 06/05/2008) 

07/10/2008 

1 

ENDORSED LETTER addressed to Judge William H. Pauley from Natasha 
Oeltjen dated 6/26/08 re: Counsel for the Government requests an extension of 
time to file its motion to dismiss this matter for thirty days, from 6/27/08, until 
7/28/08. If the due date for Plaintiffs opposition would likewise be extended 
from 7/25/08, to 8/25/08, and the due date for the Government's reply would be 
extended from 8/4/08, to 9/5/08. ENDORSEMENT: Application granted. Oral 
Argument is adjourned to September 29, 2008 at 10:00 a.m. (Signed by Judge 
William H. Pauley, III on 7/8/08) (tro) (Entered: 07/10/2008) 

07/28/2008 

1 

FIRST MOTION to Dismiss for Lack of Jurisdiction. Document filed by 

United States of America, Director, Director of the Department of Homeland 
Security, Director of the Executive Office for Immigration Review of the U.S. 
Department of Justice.(Oeltjen, Natasha) (Entered: 07/29/2008) 

07/28/2008 

1 

MEMORANDUM OF LAW in Support re: 12 FIRST MOTION to Dismiss for 
Lack of Jurisdiction.. Document filed by United States of America, Director, 
Director of the Department of Homeland Security, Director of the Executive 
Office for Immigration Review of the U.S. Department of Justice. (Oeltjen, 
Natasha) (Entered: 07/29/2008) 

07/29/2008 


AMENDED MEMORANDUM OF LAW in Support re: 12 FIRST MOTION 
to Dismiss for Lack of Jurisdiction.. Document filed by United States of 

America, Director, Director of the Department of Homeland Security, Director 
of the Executive Office for Immigration Review of the U.S. Department of 
Justice. (Oeltjen, Natasha) (Entered: 07/29/2008) 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl? 119154535924009-L_801_0-1 


1/31/2009 
























SDNY CM/ECF Version 3.2.1 


A-4 


08/25/2008 

15 

MEMORANDUM OF LAW in Opposition re: 12 FIRST MOTION to Dismiss 
for Lack of Jurisdiction.. Document filed by Roy Den Hollander. (Attachments: 

# 1 Exhibit Ex 1-1, # 2 Exhibit Ex 1-2, # 3 Exhibit Ex 2-1, # 4 Exhibit Ex 2-2) 
(Den Hollander, Roy) (Entered: 08/25/2008) 

09/05/2008 

1 

REPLY MEMORANDUM OF LAW in Support re: 12 FIRST MOTION to 
Dismiss for Lack of Jurisdiction.. Document filed by United States of America, 
Director, Director of the Department of Homeland Security, Director of the 
Executive Office for Immigration Review of the U.S. Department of Justice. 
(Oeltjen, Natasha) (Entered: 09/05/2008) 

12/03/2008 


MEMORANDUM & ORDER that for the reasons set forth herein, Defendants' 
motion to dismiss for lack of Article III standing is granted. The Clerk of Court 
is directed to mark this case closed. (Signed by Judge William H. Pauley, III on 
12/3/08) (die) (Entered: 12/03/2008) 

12/03/2008 


Transmission to Judgments and Orders Clerk. Transmitted re: 17 Order on 

Motion to Dismiss/Lack of Jurisdiction, to the Judgments and Orders Clerk. 

(die) (Entered: 12/03/2008) 

12/04/2008 

1 

CLERK'S JUDGMENT That for the reasons stated in the Court’s Memorandum 
and Order dated December 3,2008, defendants' motion to dismiss for lack of 
Article III standing is granted; accordingly, the case is closed. (Signed by J. 
Michael McMahon, clerk on 12/4/08) (Attachments: # 1 notice of right to 
appeal)(ml) (Entered: 12/04/2008) 

12/19/2008 

19 

NOTICE OF APPEAL from J8 Clerk's Judgment. Document filed by Roy Den 
Hollander. Filing fee $ 455.00, receipt number E 673041. (tp) (Entered: 
12/19/2008) 

12/19/2008 


Transmission of Notice of Appeal and Certified Copy of Docket Sheet to US 
Court of Appeals re: 19 Notice of Appeal, (tp) (Entered: 12/19/2008) 

12/19/2008 


Transmission of Notice of Appeal to the District Judge re: 19 Notice of Appeal, 
(tp) (Entered: 12/19/2008) 

12/19/2008 


Appeal Record Sent to USCA (Electronic File). Certified Indexed record on 
Appeal Electronic Files for 2 Endorsed Letter, 19 Notice of Appeal filed by 

Roy Den Hollander, L4 Memorandum of Law in Support of Motion, filed by 
Director of the Department of Homeland Security, United States of America, 
Director, Director of the Executive Office for Immigration Review of the U.S. 
Department of Justice, 8 Scheduling Order, 12 FIRST MOTION to Dismiss for 
Lack of Jurisdiction, filed by Director of the Department of Homeland Security, 
United States of America, Director, Director of the Executive Office for 
Immigration Review of the U.S. Department of Justice, 7 Endorsed Letter, Set 
Deadlines/Hearings,, 16 Reply Memorandum of Law in Support of Motion, 
filed by Director of the Department of Homeland Security, United States of 
America, Director, Director of the Executive Office for Immigration Review of 
the U.S. Department of Justice, 15 Memorandum of Law in Opposition to 
Motion, filed by Roy Den Hollander, 13, Memorandum of Law in Support of 
Motion, filed by Director of the Department of Homeland Security, United 

States of America, Director, Director of the Executive Office for Immigration 
Review of the U.S. Department of Justice, 5 Affidavit of Service as to USA, 


https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?! 19154535924009-L_801_0-l 


1/31/2009 



















SDNY CM/ECF Version 3.2.1 


A-5 


Page 5 of 5 


filed by Roy Den Hollander, 1 Complaint, filed by Roy Den Hollander, 9 
Amended Complaint, filed by Roy Den Hollander, 17 Order on Motion to 
Dismiss/Lack of Jurisdiction, 1_0 Affidavit of Service Complaints, filed by Roy 
Den Hollander, 4 Affidavit of Service as to USA filed by Roy Den Hollander, 
18 Clerk's Judgment, 6 Order for Initial Pretrial Conference, 3 Notice of 
Appearance filed by Director of the Department of Homeland Security, United 
States of America, Director, Director of the Executive Office for Immigration 
Review of the U.S. Department of Justice, H Endorsed Letter, Set 
Deadlines/Hearings, were transmitted to the U.S. Court of Appeals, (tp) 
(Entered: 12/19/2008) 
































UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


.-x 

Roy Den Hollander, Sean Moffett, Bruce Cardozo, and 
David Brannon, 

Docket No. 

Plaintiffs on behalf of themselves 08 CV 01521(WHP)(ECF) 

and all others similarly situated, 

FIRST AMENDED CLASS 

-against- ACTION CIVIL RIGHTS 

COMPLAINT 

Secretary Michael ChertoffU.S. Dept. Homeland Security, 

Director Emilio Gonzales U.S. Citizenship and Immigration Services 
(formerly Immigration and Naturalization Service), 

U.S. Attorney General Michael B. Mukasey, 

Director Kevin Ohlson Executive Office for Immigration Review 
U.S. Department of Justice, 


Defendants. 


■x 


I. Introduction and Summary 

1. This action seeks declaratory and injunctive relief and nominal damages against the 
defendants for violations of the constitutional rights of the members of the plaintiff class. 

2. The defendants violated and continue to violate the class members’ rights by enforcing 
certain provisions of the Violence Against Women Act (“VAWA”), the Illegal 
Immigration Reform and Immigrant Responsibility Act (“IIRIRA”), and the 
Immigration and Nationality Act (“INA”). The specific statutory provisions are in bold. 

3. The provisions—either on their face, as applied, or their intended purposes— 
unconstitutionally abridged and continue to abridge the class members’ rights to freedom of 
speech, right to privacy, freedom of choice in marital relationships, right of access to 
deportation proceedings, procedural due process, and equal protection under the law in 
violation of the First and Fifth Amendments to the United States Constitution. 

4. The class members’ constitutional rights were and are being violated by the statutorily 
created process in which the defendants grant permanent U.S. residency to the alien wives 
(the terms “wives” and “wife” also refer to ex-wives and ex-wife) of U.S. citizen husbands 
(the terms “husbands” and “husband” also refer to ex-husbands and ex-husband) through a 
secretive law enforcement “Star Chamber” type proceeding evoked solely on the 
unsubstantiated allegations by the alien wife that her citizen husband abused her. 





5. While the process can also grant permanent residency to alien husbands of U.S. citizen 
wives, it is intended, geared toward, and overwhelmingly used by alien wives—aided by 
private feminist advocacy organizations—against U.S. citizen husbands. 

6. The process as enacted into law was created by feminist organizations to provide alien wives 
alleging abuse a fast track to permanent residency by violating the U.S. Constitutional rights 
of citizen husbands, 

7. The laws creating the process are bills of attainder meant to punish American men for going 
overseas to find wives and to deter them from doing so. 

8. While the unconstitutional statutory provisions do not provide de jure penalties, they have 
and continue to cause de facto harm to members of the plaintiff case. 

9. The statutory provisions encourage and cause alien wives to engage in criminal fraud, 
criminal deceit, peijury, extortion, and coercion against their citizen husbands because the 
provisions eliminate the traditional deterrents to such conduct embodied in the adversarial 
process, the reliability requirements for evidence, and the specific definitions of the conduct 
prohibited when finding a U.S. citizen husband responsible for abuse. 

10. Alien wives, their lawyers, and various feminist advocacy groups exploit the lack of 
traditional safeguards for ascertaining the truth by creating public records permeated with 
fraud prior to evoking the Federal Government’s process for rewarding alien wives with the 
valuable prize of permanent residency. 

11. The alien wives of class members have and continue to manufacture public records of alleged 
abuse by their U.S. husbands so that those records will be relied upon by the defendants to 
find husbands responsible for abuse. Such records include an alien wife: 

a. Making false allegations of abuse to obtain an ex parte temporary order of 
protection—no permanent order required by the defendants; 

b. Falsely claiming or intentionally causing the violation of a temporary or 
permanent protection order in order to have the U.S. husband arrested—no final 
adjudication required by the defendants; 

c. Making false accusations of domestic violence to the police that often require the 
police to arrest the husband—no conviction required by the defendants; 

d. Faking minor injuries—no judicial decision on who caused the injuries required 
by the defendants; 

e. Filing various complaints with the police that falsely accuse the U.S. husband of 
any number of crimes—no conviction required by the defendants; 

f. Making false statements to government social service agencies—no investigation 
or hearing required by the defendants; and 

g. Responding to leading questions from social workers for Federally funded 
feminist advocacy groups in order to make out a fraudulent prima facie case for 
permanent residency. 
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12. These records harm a husband’s reputation, honor and integrity with false statements and 
with respect to non-false matters reveal intimate private conduct that injures a husband’s 
privacy interest. 

13. When an alien wife, her lawyer, and feminist advocacy group invoke the permanent 
residency process, the mere allegation of abuse, causes the defendants, under IIRIRA, 
codified as 8 U.S.C. § 1367(a)(2), to drop a curtain of secrecy over all immigration 
proceedings by prohibiting the disclosure of any information to the U.S. citizen husband 
concerning allegations of and the defendants’ findings of fact that the husband committed 
“battery,” “extreme cruelty,” or engaged in an “overall pattern of violence” against his alien 
wife. 

14. These proceedings, considered law enforcement by the Justice Department, are kept secret 
from the very person against whom findings of facts of abuse are made—the U.S. husband. 

15. Behind the Star Chamber curtain, the alien wife, femininst advocates, and profit-driven 
immigration attorneys are free to submit fabricated, irrelevant, untrustworthy, hearsay, and 
character trait information of criminal, no convictions required, and non-criminal conduct by 
the U.S. husband because there is no one to refute their statements nor attack their credibilty. 

16. Virtually any lie, prevarication or dissemblance is used for showing “battery,” “extreme 
cruelty,” or “overall pattern of violence” under the Orwellian newspeak terminology 
“credible evidence” as set forth in 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(I)(iv), 61 
Fed. Reg. 13,066, and Virtue INS Memorandum. 76 Interpreter Releases 162, 168-169 
(1999). 

17. In the end, “credible evidence” means whatever the defendants decide it to mean. Id, 

18. The primary “credible evidence,” and often times the only evidence, relied on by the U.S. 
Citizenship and Immigration Services (“USCIS”) and the Executive Office for Immigration 
Review (“EOIR”) in finding the citizen husband guilty 1 of “battery,” “extreme cruelty,” or 
“overall pattern of violence” is an affidavit by the alien wife that was prepared by her 
immigration attorney in accordance with suggestions from feminist advocacy groups. 

19. The affidavit goes unchallenged as to her strong motive to lie in order to stay in America. 

20. The citizen husband receives no notice of the Federal Government (“Government”) 
proceedings, nor opportunity to participate, nor opportunity to refute allegations and findings 
in those proceedings that invade his right to privacy in areas such as marriage, procreation, 
contraception, family relationships, and child rearing. 

21. The defendants’ findings of fact create a ticking time bomb for the continuing invasion of the 
citizen husband’s privacy rights and the destruction of his reputation, honor, or integrity and 


1 The word guilty means responsibility for a crime or responsibility for a civil wrong. Black’s Law Dictionary. 8 11 ' 
ed. 1999. 
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forever fix in Government records a false evil image of him that he has no opportunity to 
refute or correct. 

22. These findings of fact are not locked away with the Ark of the Covenant from the first Indian 
Jones movie. They are readily available to the alien wife, self-interested feminists 
organizations, or governments, and there are no procedures afforded class members to 
challenge the release of such findings of facts and decisions. 

23. Such availability creates an ever present threat that the falsehoods and privacy information in 
the findings will be used in a manner injurious to a class member’s reputation, honor, or 
integrity and expose intimate privacy information for which he will have no cause of action 
to correct the harm done. 

24. Anticipation of this future harm is in itself a present and continuing harm. 

25. When the proceedings result in granting the alien wife permanent residency, the U.S. citizen 
husband, even though divorced from the alien, continues to be financially responsible for the 
alien wife under an “affidavit of support” to the extent of 125 per cent of the federal poverty 
level until she becomes a U.S. citizen or has worked for 10 years in accordance with 8 USC 
1183a(a). 

26. In case the U.S. citizen husband happens to provide the defendants with relevant, 
trustworthy, and non-hearsay evidence of the type admissible in a court of law that counters 
the alien wife’s fabricate tales of “battery,” “extreme cruelty,” or “overall pattern of 
violence”; the law requires officials to ignore the husband’s evidence unless the Government 
acquires independent corroboration. 8 U.S.C. 1367(a)(1)(A), Virtue INS Memorandum. 74 
Interpreter Releases 795 (1997). 

27. While the labels “battery,” “extreme cruelty,” and “overall pattern of violence” evoke visions 
of Visigoth brutality, the guidelines used by the defendants to find such are so expansive and 
unspecific as to constitute no guidelines at all. They can include not just violent acts but also 
non-violent 2 and even acts of kindness. 

28. The defendants refuse to establish even a partial list of acts constituting “battery,” “extreme 
cruelty,” and “overall pattern of violence” for fear of “misinterpretation,” 61 Fed. Reg. 
13,061,13,066, which, of course, opens the door to arbitrary decision making by the 
defendants, something the Founding Fathers thought abhorrent. 

29. The process for granting permanent residency to alien wives alleging abuse has violated, 
continues to violate, and threatens to violate the constitutional rights of class members. 

30. The process casts a continuing and brooding presence of risk and fear that threatens an 
American man’s right to marry a foreign female when the high failure rate of marriages and 
the intense desire of aliens to gain admittance to the U.S. are considered. 


2 “Extreme cruelty” can include insulting an alien wife at home or in public. VAWA Manual for Immigration Relief 
for Abused Immigrants. Catholic Legal Immigration Network, pp.1-6 (2002). 
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31. The preferential treatment provided allegedly abused alien wives in derogation of the rights 
of US. husbands occur throughout three procedures by which an alien wife may acquire 
permanent residency: (1) self-petition, (2) cancellation of deportation proceeding, if such a 
proceeding is pending, and (3) adjustment of status. 

II. The alien wife’s path to permanent residency 

32. The path to permanent U.S. residency for an alien wife alleging domestic abuse by her 
citizen husband requires her to submit a “self-petition” for immediate relative classification 
pursuant to VAWA, codified in 8 U.S.C. § 1154(a)(l)(A)(iii). 

33. In situations where the USCIS has already started deportation proceedings (euphemistically 
called “removal”) against the alien wife, she will apply for cancellation of the deportation 
proceeding pursuant to VAWA, codified in 8 U.S.C. §1229b(b)(2). 

34. If the alien wife admitted to engaging in crimes of moral turpitude, such as tax evasion, or to 
previously working as a prostitute or procurer or in commercialized vice, the defendants will 
not deport her so long as she claims her conduct was connected to having been abused and 
deportation would cause her “extreme hardship.” Id 

35. The defendants will also cancel deportation proceedings of an alien wife claiming abuse even 
though she committed marriage fraud or made misrepresentations to gain admission to the 
U.S. if her acts were connected to having been abused and she claims deportation would 
cause her “extreme hardship.” VAWA, codified in 8 U.S.C. §§ 1229b(b)(2) & 1182(i). 

36. “Extreme hardship” is an overbroad and vague standard that is left to the defendants to 
decide. It can include alleged psychological effects of the claimed abuse, or the alien wife’s 
asserted need for social services available in America but not reasonably accessible in her 
home country, or even the husband’s ability to travel to his wife’s home country. 

37. After cancellation of any deportation proceeding, the allegedly abused, alien wife will apply 
to change her status from a temporary resident to a permanent resident pursuant to the 
VAWA, codified in 8 U.S.C. § 1255(a). 

38. Three years after receiving permanent residency, an alien wife can apply for U.S. citizenship 
while the normal wait for others is five years. 

39. This three and at times two-steps to permanent residency by alien wives is referred to in this 
complaint as the VAWA process or VAWA proceedings. 

III. Plaintiff Class 

40. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 
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41. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

42. The defendants are responsible under federal law for administering the various statutes 
claimed to be unconstitutional that allow alien wives who marry U.S. citizen husbands to 
obtain permanent residency by accusing their husbands of “battery,” “extreme cruelty,” or an 
“overall pattern of violence.” 

43. The putative class in this action consists of all U.S. citizen men who have taken or will take a 
foreign wife, successfully sponsor or will sponsor her for temporary residency, and the wife 
obtains or will obtain permanent residency status through the process of accusing her 
husband of “battery,” “extreme cruelty,” or an “overall pattern of violence.” 

44. The exact number of members of the class is not known, but it is estimated to be too large for 
joinder of all members to be impractical. 

45. The three federal procedures by which the class members’ constitutional rights are violated 
are: 

a. self-petitioning for immediate relative classification pursuant to VAWA, 8 U.S.C. 
§ 1154(a)(A)(iii); 

b. applying for cancellation of any pending deportation proceeding pursuant to 
VAWA, 8 U.S.C. §1229b(b)(2); and 

c. applying for adjustment of status to permanent residency pursuant to VAWA, 8 
U.S.C. § 1255(a). 

46. Any or all of the three steps may result in appeals to the USCIS Administrative Appeals 
Office, the EOIR Immigration Courts, or the EOIR Board of Immigration Appeals, but 
because of the secrecy surrounding proceedings concerning VAWA alien wives, class 
members cannot determine with certainty whether appeals are taken. 

47. In the two or three steps to permanent residency, the alien wife submits USCIS form 1-360; 
her accompanying affidavit; personal testimony; her attorney’s cover letter; statements or 
affidavits or testimony by others, including feminist counselors; and additional information 
allegedly demonstrating the class member is guilty of “battery,” “extreme cruelty,” or 
“overall pattern of violence.” 

48. The defendants create documents and records based solely on the information provided by 
the VAWA alien wife, her lawyer, and her feminist advocates, which information is often not 
only false and misleading as to “battery,” “extreme cruelty,” or “overall pattern of violence,” 
but is often irrelevant, untrustworthy, unauthenticated, plagued by multiple hearsay, lacking 
in credibility, and including character trait evidence. 

49. Anonymous USCIS and EOIR officials often fail to ascertain the truth in making decisions 
that a class member is guilty of “battery,” “extreme cruelty,” or “overall pattern of violence” 
because the decisions are based solely on the information provided by the alien wife, her 
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lawyer, and her feminist advocates, which is not only often false and misleading, but 
irrelevant, untrustworthy, unauthenticated, plagued with multiple hearsay, lacking in 
credibility, and including character trait evidence. 

50. The defendants’ ignoring of a class member’s Constitutional rights by applying the statutes 
calls into question the integrity of the truth seeking functions in determining whether alien 
wives are actually abused. 

51. In any proceedings by the defendants that finds a class member guilty of “battery,” “extreme 
cruelty,” or “overall pattern of violence,” the class member 

a. receives no notice of the proceeding, 

b. has no opportunity to argue on his own behalf, 

c. can not present evidence or witnesses, 

d. can not confront and cross examine witnesses or evidence against him, and 

e. receives no written decision with a statement of the reasons for that decision or 
the weight provided the information on which the defendants relied in reaching 
their decision, 

52. The anonymous decision makers in the USCIS and the EOIR who decide that a class member 
committed “battery,” “extreme cruelty,” or an “overall pattern of violence” on his alien wife 
are not neutral because they base their decisions on only one side of the story and are 
uninformed as to all the relevant facts which results in them making arbitrary and erroneous 
decisions. 


IV. Facts pertaining to the named plaintiffs. 


Roy Den Hollander 

53. Roy Den Hollander, counsel for the putative class and co-named plaintiff or co-class 
representative, individually and on behalf of all the others similarly situated, both past, 
present and future, challenges the constitutionality of the statutes and regulations listed in 
bold in this complaint and the application of those statutes and regulations to the members of 
the plaintiff class. 

54. Mr. Den Hollander is an attorney admitted to practice in New York State, the U.S. District 
Courts for the Southern and the Eastern Districts of N.Y., and the Second Circuit, a former 
litigation associate at Cravath, Swaine & Moore, and is able to conduct this litigation fairly 
and adequately to protect the interests of the putative class. 

55. The claims of Mr. Den Hollander arise out of the same unconstitutional procedures and 
course of conduct by the defendants and are based on the same legal theories as for the entire 
class. 

56. In 2000, Mr. Den Hollander finished working in Moscow, Russia as Acting Manager of Kroll 
Associates’ operations in the former Soviet Union. 



57. In March 2000, Mr. Den Hollander married Alina (a.k.a. Angelina) Alexandrovna Shipilina 
(a.k.a. Chipilina) in Krasnodar, Russia, a city of over one million, located near the Black Sea 
and about 300 miles from Chechnya. Ms. Shipilina uses the name “Angelina Shipilina” in 
her various occupations. 

58. Ms. Shipilina received a temporary residency visa from the U.S. Embassy in Moscow in May 
2000 . 

59. Mr. Den Hollander brought Ms. Shipilina to New York City in July 2000 where they lived as 
husband and wife. 

60. Over the objections of Mr. Den Hollander, Ms. Shipilina began working as a lap dancer at 
the strip club Flash Dancers on Broadway in Times Square, New York City. 

61. In August 2000, Mr. Den Hollander became suspicious of Ms. Shipilina’s involvement in 
prostitution when she began secretly contacting Flash Dancers’ customers. 

62. At the time, Ms. Shipilina continued to secretly slip narcotics into Mr. Den Hollander’s 
meals in order to deter him from learning about her hidden Russian and Chechen mafia 
activities and connections 3 . 

63. She had begun surreptitiously feeding Mr. Den Hollander narcotics months earlier so as to 
assure marriage to him and entry into America. The U.S. Federal Bureau of Investigation 
tested the type of narcotics believed used but refused to provide the results to him. 

64. In October 2000, Mr. Den Hollander learned that Ms. Shipilina worked as a prostitute and 
had used her marriage to him to gain access to the lucrative sex market in America where a 
few hours of time returns the average monthly income of a family in Russia. 

65. Mr. Den Hollander advised Ms. Shipilina to obtain counsel, since he was going to seek an 
annulment or a divorce. 

66. At the end of October 2000, Ms. Shipilina’s attorney advised Mr. Den Hollander to swear to 
a fraudulent affidavit for the USCIS (at that time the Immigration and Naturalization Service) 
that the marriage lasted longer than it did, Ms. Shipilina did not enter into the marriage to 
gain admission to the U.S., she was of good moral character, and he would sponsor her for 
permanent residency. Mr. Den Hollander refused. 

67. To pressure Mr. Den Hollander into signing a fraudulent affidavit and, on information and 
belief, to fabricate an alternative means to permanent residency using the VAWA abused 


Mr. Den Hollander learned some time later from Russian Military Intelligence and other sources the extent of Ms. 
Shipilina’s involvement in Russian and Chechen organized crime, which included her working as a mistress to the 
Chechen warlord Ruslan Labazanov. 


8 



wife route, Ms. Shipilina filed a complaint with the 114 11 ’ Police Precinct in Queens falsely 
stating Mr. Den Hollander had threaten her and tried to extort money from her. 

68. In December 2000, Ms. Shipilina offered Mr. Den Hollander a monetary reward for 
complying with her attorney’s request to provide a false affidavit to the USCIS in order to 
ease her obtaining permanent residency. Mr. Den Hollander refused. 

69. On January 31, 2001, Ms. Shipilina obtained a temporaiy order of protection based on false 
testimony in an ex parte court proceeding at the Queens Family Court, which required Mr. 
Den Hollander to retain counsel. The Order was dismissed for failure to prosecute in July 
2001 . 

70. The Order falsely accused Mr. Den Hollander of aggravated harassment in the second 
degree, harassment in the first degree, harassment in the second degree, menacing in the 
second degree, menacing in the third degree, assault in the second degree, assault in the third 
degree, attempted assault, disorderly conduct, reckless endangerment, stalking in the first 
degree, stalking in the second degree, stalking in the third degree, and stalking in the fourth 
degree. 

71. In February 2001, Mr. Den Hollander on advice of counsel filed for an annulment or, 
alternatively, a divorce to which Ms. Shipilina’s attorney responded with false accusations of 
Mr. Den Hollander beating his wife and extortion. 

72. A divorce settlement was finalized without trial in December 2000 following a telephone 
threat to Mr. Den Hollander by a man, apparently an organized crime associate of Ms. 
Shipilina. The U.S. Federal Bureau of Investigation knows the identification of the 
threatener, but it has refused to provide his identification to Mr. Den Hollander, citing 
privacy concerns of the threatener. 

73. Mr. Den Hollander provided evidence to the USCIS office at the U.S. Embassy in Moscow 
on some of Ms. Shipilina’s violations of the Immigration and Nationality Act (“JNA”). 

74. USCIS at the Embassy requested additional information for a deportation proceeding which 
Mr. Den Hollander provided with the result of two more threatening telephone calls to him 
from the same individual that had threatened him into settling the annulment and divorce 
proceeding. 

75. The purpose of the threatening calls was to prevent Mr. Den Hollander from providing 
further information to the USCIS for its deportation proceeding against Ms. Shipilina. 

76. Mr. Den Hollander provided the USCIS over a period of time the following: 

a. 130 pages of Ms. Shipilina’s handwritten diary; 

b. a private investigator’s report confirming that Ms. Shipilina worked at the 
Limasol, Cyprus brothels “Zygos” and “Tramps” in 1999, prior to admission to 
the U.S.; 
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c. a private investigator’s affidavit that when Ms. Shipilina worked as a stripper at 
the “Gentlemen’s Club” in Mexico City in 1999, the strippers engaged in 
prostitution, also prior to her admission to the U.S.; 

d. documents showing that Ms. Shipilina had been arrested at the Gentlemen’s Club 
in Mexico City, jailed and deported under armed guard back to Russia in 1999; 

e. summaries of interviews with Ms. Shipilina’s former Krasnodar procurer and her 
former Moscow procurer, both of whom confirmed she worked as a call girl prior 
to her admission to the U.S.; 

f. promotional clips from Ms. Shipilina’s masturbation video that her former 
Moscow procurer produced and marketed; 

g. full frontal and back nude photographs that Ms. Shipilina’s former Moscow 
procurer used to advertise her sexual services; 

h. two letters from Ms. Shipilina to her former Moscow procurer requesting work 
when she returned to Russia from Cyprus; 

i. summaries of interviews conducted by the named-plaintiff and his attorneys in 
Krasnodar and Moscow with various individuals who knew of Ms. Shipilina’s 
prostitution both before and after her admission to the U.S.; 

j. a partial list of Ms. Shipilina’s prostitution clients in Cyprus, Mexico, and Italy 
for 1999 and 2000; 

k. Ms. Shipilina’s work schedules at Flash Dancers; 

l. annulment and divorce proceeding documents that include Ms. Shipilina’s 
perjured net worth statement and an income tax filing by which she evaded U.S. 
and New York State and City income taxes and lied about her occupation; 

m. summaries or transcripts of the threatening telephone calls received by Mr. Den 
Hollander; 

n. Ms. Shipilina’s voter registration records on which she falsely swore to being a 
U.S. citizen; and 

o. referral letters and documents that the Commissioners of the New York City 
Board of Elections sent to the U.S. Attorney for the Eastern District of New York 
and the Queens District Attorney about Ms. Shipilina’s Federal and State felonies 
in falsely claming citizenship. 

77. Mr. Den Hollander also offered the USCIS three affidavits by residents of Krasnodar 
attesting to Ms. Shipilina’s prostitution prior to her receiving a U.S. visa. 

78. The USCIS deportation proceedings against Ms. Shipilina charged, on information and 
belief; 

a. falsely claiming U.S. Citizenship in registering to vote, 

b. perjury in applying for a visa to live and work in America as a temporary resident, 

c. marriage fraud, 

d. prostitution, 

e. procuring, 

f. commercialized vice in the form of her masturbation video, 

g. income tax evasion, 

h. filing a fraudulent income tax return, 

i. prior arrest and imprisonment stemming from her deportation from Mexico, 
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j. perjury before the New York State Supreme Court over her occupation and net 
worth in the annulment and divorce case, 

k. coercion and intimidation in arranging for the threatening telephone calls to Mr. 
Den Hollander, and 

l. tampering with a witness and obstructing the deportation proceeding by arranging 
for threats against Mr. Den Hollander to stop providing the USCIS with 
information, 

79. While the information provided by Mr. Den Hollander to the USCIS was intended for the 
deportation proceeding, on information and belief, it should have been or should be used to 
counter Ms. Shipilina’s credibility and to call into question the veracity of the information 
provided by her or to be provided by her that Mr. Den Hollander allegedly “battered” and 
subjected her to “extreme cruelty” and engaged in an “overall pattern of violence.” 

80. Under 8 U.S.C. 1367(a)(1)(A), however, the defendants cannot use any of the evidence 
provided by Mr. Den Hollander in any VAWA proceedings brought by Ms. Shipilina 
because he is the one who handed it over. 

81. For example, because Mr, Den Hollander provided the present sense impression evidence of 
Ms. Shipilina’s diary, the defendants, on information and belief, ignored or will ignore it in 
evaluating her credibility, but were Ms. Shipilina to provide such as an exhibit to her 
affidavit, it would be considered primary evidence, which, of course, she didn’t or won’t 
because it would assure her deportation. 

82. On information and belief, were the Constitution not suspended for Mr. Den Hollander, the 
diary and other evidence he provided the USCIS would counter the believability of any of 
Ms. Shipilina’s allegations of “battery,” “extreme cruelty,” or “overall pattern of violence” 
by showing 

a. she registered to vote by swearing to be a U.S. citizen while still an alien; 

b. she committed marriage fraud in marrying Mr. Den Hollander so as to obtain 
entry into theU.S.; 

c. she worked for call girl operations in Moscow and Krasnodar, Russia; 

d. she work as a prostitute and stripper in brothels in Cyprus and Mexico City; 

e. she filed fraudulent income tax returns; and 

f. she lacked good moral character as shown by her arrest at a Mexican strip club 
and brothel and immediate deportation under guard from Mexico, her commercial 
masturbation video, her trying to procure females for a Mexico City strip club, her 
adultery, and her surreptitiously feeding Mr. Den Hollander narcotics. 

83. In March 2007, Mr. Den Hollander came across a N.Y. Post article on the Internet from 
October 2006 about Ms. Shipilina working at the Hawaiian Tropic Zone restaurant in Times 
Square. 

84. On information and belief, for Ms. Shipilina to be legally working at the restaurant, she must 
have used or is using the VAWA process to acquire permanent residency. 
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Sean Moffett 


85. Sean Moffett, co-named plaintiff or co-class representative, individually and on behalf of all 
the others similarly situated, both past, present and future, challenges the constitutionality of 
the statutes and regulations listed in bold in this complaint and the application of those 
statutes and regulations to the members of the plaintiff class. 

86. The claims of Mr. Moffett arise out of the same unconstitutional procedures and course of 
conduct by the defendants and are based on the same legal theories as for the entire class. 

87. Mr. Moffett lives in St. Paul, Minnesota. He met his future alien wife in November 2004. 

She came to America from Guatemala on a tourist visa. 

88. He and his future wife dated until their marriage in March 2006, and Mr. Moffett bought a 
house out of his own money in which both he and his alien wife lived. 

89. In May 2007, Mr. Moffett’s wife called the police, falsely accused him of assault, had him 
arrested, and with the aid of the courts forced him out of the house he paid for. The arrest, no 
conviction, has had a negative effect on his occupation causing financial loss. 

90. Mr. Moffett spent three days in jail during which time his alien wife looted his bank account 

91. Mr. Moffett’s wife falsely accused him of abuse and obtained a one-year order of protection 
on May 30, 2007. 

92. Mr. Moffett’s wife offered to modify the order of protection to allow him to return to his 
house if he wrote USCIS a letter stating he was abusive to her. He refused. 

93. A feminist advocacy and legal aide group called “Civil Society Helps” assisted the alien wife 
in alleging abuse in order to expedite her immigration application under the VAWA process. 

94. Mr. Moffett divorced his wife in April 2008 and child support was awarded to the wife for 
care of the their son. 

95. On information and belief, Mr. Moffett alleges that his ex-wife is currently pursuing 
permanent residency through the VAWA process. 

Bruce Cardozo 


96. Bruce Cardozo co-named plaintiff or co-class representative, individually and on behalf of all 
the others similarly situated, both past, present and future, challenges the constitutionality of 
the statutes and regulations listed in bold in this complaint and the application of those 
statutes and regulations to the members of the plaintiff class. 

97. The claims of Mr. Cardozo arise out of the same unconstitutional procedures and course of 
conduct by the defendants and are based on the same legal theories as for the entire class. 
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98. Mr. Cardozo lives in California and first met his future alien wife on a trip to the Ukraine in 
1999. 

99. In 2001, his wife came to America on a fiancee visa sponsored by another man 

100. There was no marriage to that man, so she left the U.S. for Mexico and then walked 
across the border back into the U.S. 

101. Living in Orange County, California, she contact Mr. Cardozo and the two began dating. 

102. The two married in July 2001 

103. Financial problems caused Mr. Cardozo’s wife to periodically erupt in angry. Mr. 
Cardozo finally notified her that he was thinking of a divorce. She promptly struck him 
twice. 

104. Mr. Cardozo called the police, and they arrested him based on a false allegation of assault 
by his alien wife. The charges were later dropped as fraudulent. 

105. The alien wife received a temporary order of protection by falsely alleging that Mr. 
Cardozo beat her on a monthly basis. 

106. Mr. Cardozo filed for divorce 

107. The alien wife received a permanent order of protection based on fraudulent evidence 
that lasted until the divorce proceedings ended four years later. 

108. Corporations check whether applicants have restraining orders filed against them, and if 
so, usually deny the applicant a job, which is what happened to Mr. Cardozo. He was unable 
to change jobs for four years because of the restraining order granted his alien wife. 

109. Mr. Cardozo’s alien wife also falsely accused him twice of violating the protection order, 
but the city prosecutor determined the accusations were bogus. 

110. The alien wife subsequently used VAWA to acquire permanent residency. 

111. Mr. Cardozo’s cost in legal fees alone is over $40,000 

David Brannon 


112. David Brannon co-named plaintiff or co-class representative, individually and on behalf 
of all the others similarly situated, both past, present and future, challenges the 
constitutionality of the statutes and regulations listed in bold in this complaint and the 
application of those statutes and regulations to the members of the plaintiff class. 
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113. The claims of Mr. Brannon arise out of the same unconstitutional procedures and course 
of conduct by the defendants and are based on the same legal theories as for the entire class. 

114. Mr. Brannon lives in Walkersville, Maryland, and first started communicating by email 
with his future alien wife in January 2005. 

115. Mr. Brannon traveled to Rostov-on-Don in May 2005 to meet her in person and to 
Moscow in September 2005 also to be with her. 

116. Mr. Brannon sponsored her for a fiancee visa, and she arrived in the U.S. in November 
2005. 

117. The two married, and in August 2006 his alien wife received a temporary green card 

118. From January to March 2007, the two saw a marriage counselor to work through some of 
the problems they were having—none of which were abusive. 

119. The marriage wasn’t working and Mr. Brannon offered his alien wife a divorce. 

120. The next day, April 19, 2007, he was served with an order of protection in which his alien 
wife falsely accused him of mental and physical abuse and threatening to kill her. He was 
ordered out of the house that he had bought with his own money prior to dating his alien 
wife. He was homeless for nine days at a cost of $500. 

121. The temporary order was dismissed for lack of evidence 

122. Mr. Brannon’s alien wife currently receives free legal counsel from a female advocacy 
group. 

123. Divorce proceedings are pending. 

124. The financial costs to Mr. Brannon are currently at $22,000 and increasing. 

125. On information and belief, Mr. Brannon alleges his alien wife has or will shortly pursue 
permanent residency through he VAWA process. 

V. USCIS Vermont Service Center is biased against U.S. citizen husbands. 

126. The Vermont Service Center for the USCIS has a small corps of officers that makes the 
Service’s decisions in the first step to permanent residency: the VAWA self-petitions, which 
means these officers decide whether a citizen husband committed “battery,” “extreme 
cruelty,” or an “overall pattern of violence” against his alien wife. 

127. The VAWA Unit for the Vermont Service Center has been unduly influenced by a special 
interest group biased against men and made up of a coalition of feminist organizations often 


14 


funded by taxpayer dollars under VAWA or granted tax exemption by the Internal Revenue 
Service. 

128. On information and belief, some of the feminist organizations exerting undue influence 
on the VAWA Unit are A.I.S.T.A., Immigrant Legal Resource Center, Catholic Legal 
Immigration Network, National Immigration Project of the National Lawyers Guild, and the 
National Network on Behalf of Battered Immigrant Women. 

129. Through administrative advocacy, training of VAWA officers, and provision of 
informational materials by private feminist organizations, feminist influence has reached 
such an extent that the VAWA Unit now operates as a virtual extension of the feminist 
special interest group by making decisions that largely further the group’s anti-male agenda. 

130. As Gail Pendleton of the National Immigration Project for the National Lawyers Guild 
says “The Vermont VAWA supervisors are extremely sympathetic to those applying 
[predominantly alien wives] ... [and] are adept at teaching adjudicators the errors of their 
ways, and appreciate hearing about problems occurring in the field.” The VAWA 
supervisors also “communicate regularly with VAWA [feminist] advocates” and an 
immigration lawyer is “more likely to prevail swiftly with the VAWA supervisors at [the 
Vermont Service Center]....” A pplications for Immigration Status under the Violence 
Against Women Act , by Gail Pendleton and Ann Block, pp. 14, 16 (2001). 

131. Ms. Pendleton also counsels immigration lawyers to contact the National Immigration 
Project “to discuss your legal arguments and a strategy for convincing Vermont you are 
right,” id., and to contact the National Immigration Project if lawyers for alien wives are 
experiencing any “problems” with a local district office, id at 17. 

132. The National Immigration Project also provides legal advice to immigration lawyers for 
alien wives in the form of sample briefs and motions and is working to make certain 
“problem” USCIS districts more amendable to ruling in favor of alien wives by expeditiously 
finding U.S. husbands guilty of “battery” and “extreme cruelty.” See Id. at 16. 

133. Ms. Pendleton counsels that “practice pointers gleaned from working closely with both 
[USCIS] and numerous [feminist] advocates for battered immigrant [women] are essential 
sources of information on how to win VAWA cases.” Id at 27. 

134. For example, the National Immigration Project advises immigration lawyers to move to 
suppress any information provided by an alien wife’s U.S. husband. Id at 16. 

135. Ms. Pendleton also asserts about the EOIR that it is more “VAWA friendly” after 
receiving special training. Id. at 21. 

136. The officials of the VAWA Unit at the Vermont Service Center have virtually unfettered 
authority to determine the type and importance of information submitted for making 
decisions, 
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137. On information and belief, officials of the VAWA Unit exercise their authority so as to 
further the feminist agenda of deterring American men from marrying foreign females by 
finding citizen husbands guilty of “battery,” “extreme cruelty,” or “overall pattern of 
violence” on the mere say-so of their alien wives. 

138. The officials of the VAWA Unit also have the discretion to waive crimes of moral 
turpitude, prostitution, procuring, and commercial vice committed by an allegedly abused 
alien wife, 8 U.S.C. § 1182(h)(1)(C); and to waive fraud and material misrepresentations 
made by the alien wife to gain entry into America, 8 U.S.C. § 1182(i). 

139. On information and belief, the VAWA Unit officials exercise this authority to give 
preferential treatment to alien wives and rubber stamp allegations of abuse against class 
members. 

VI. VAWA. HRIRA and INA provisions that infringe members’ Constitutional rights. 

Secrecy 

140. Federal laws 8 U.S.C. § 1367(a)(2) & (c) prohibit any employee of the Department of 
Justice, Department of Homeland Security, and Department of State from disclosing any 
information concerning proceedings involving a VAWA self-petitioning alien wife. 

141. The provisions are intended to conceal proceedings from the husband merely because he 
has been accused of “battery,” “extreme cruelty,” or “overall pattern of violence.” Secrecy is 
maintained with respect to other individuals unless they fall within certain exceptions, such 
as the alien wife, various feminist advocacy groups that provide benefits, and law 
enforcement. A Government violator may face disciplinary action and a fine up to $5,000. 

Procedural Due Process 

142. The statutory secrecy maintained by the defendants over the VAWA process deny class 
members of procedural due process to refute accusations of “battery,” “extreme cruelty,” or 
“overall pattern of violence,” and deny class members of at least having a chance to prevent 
administrative decisions that find them guilty of “battery,” “extreme cruelty,” or “overall 
pattern of violence.” 

143. The defendants’ secrecy infringes class members’ First Amendment rights to speak by 
denying them any opportunity to be heard on their own behalf in order to counter accusations 
and prevent findings of “battery,” “extreme cruelty,” or “overall pattern of violence.” 

144. Statutory secrecy results in the defendants preventing speech of class members before it 
occurs. 

145. The statutory secrecy enforced by the defendants infringes the class members’ First 
Amendment rights of access to deportation proceedings by making it impossible for them to 
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determine if, when or where any proceedings would be held in which they are accused of and 
adjudged responsible for “battery,” “extreme cruelty,” or “overall pattern of violence.” 

146. The statutory secrecy used by the defendants abridges class members’ rights to freedom 
of choice in marital decisions by presenting them with a Faustian choice of acceding to the 
criminal demands of an alien wife to sponsor her for permanent residency or a Star Chamber 
proceeding by which the defendants find a class member guilty of “battery,” “extreme 
cruelty,” or “overall pattern of violence.” 

147. The behind closed-doors proceedings permit the defendants to invade the privacy 
interests of class members in matters such as marriage, procreation, contraception, family 
relationships, and child rearing without providing class members the means for preventing 
any unfair or arbitrary invasion of their privacy. 

148. Secret proceedings allow alien wives, their lawyers and private feminist advocacy 
organizations to lie with impunity because there are no procedures by which class members 
can counter such falsehoods about their private lives, reputations, honor and integrity. 

149. The secrecy provisions prevent class members from protecting their privacy, personal 
reputations, honor and integrity because they cannot determine whether something injurious 
to them is actually taking place, what personal matters are being revealed, what findings and 
decisions are being made, what someone is saying about them, or who’s saying it. 

150. The medieval Inquisition at least allowed the accused to appear before his judges, 
although probably on the rack. But with the VAWA secrecy statutes, a U.S. husband never 
knows he’s being judged or for what. The defendants skip the rack and go right to finding 
him guilty. 

151. Federal laws 8 U.S.C. § 1367(b)(2)(4) & (5) allow information concerning “battery,” 
“extreme cruelty,” or “overall pattern of violence” to be disclosed to alien wives; law 
enforcement officials; and private feminist organizations and Federal, State, and local public 
agencies that provide benefits to alien wives if in the opinion of those organizations class 
members abused their alien wives, 8 U.S.C. § 1641(c)(1). 

152. Citizen husbands cannot prevent any privacy information or false statements about them 
from being disclosed to the above persons or prevent them from in turn making the 
information public. 

153. Any information concerning “battery,” “extreme cruelty,” or overall pattern of violence” 
that is available to these persons includes the findings of fact and decisions by the defendants 
as well as information submitted by the alien wives, their immigration attorneys, and feminist 
counselors. 

154. In the event that an alien wife or private feminist organization makes available to others 
information implicating a class member’s privacy interests, reputation, honor or integrity, the 
class member will most likely have no cause of action to redress the harm done. 
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155. Defamation does not lie for false statements in official proceedings of an administrative 
agency, false light fails unless the information is used for commercial purposes, and prima 
facie tort requires a primary purpose. 

156. An action for invasion of privacy may exist depending on the state in which the class 
member lives. 

157. The secret VAWA process also unfairly and arbitrarily denies class members the right to 
institute administrative or judicial procedures, such as under the Privacy Act, 5 U.S.C. 552a, 
to correct inaccurate government records because VAWA prevents access to the records by 
class members. 

Equal Protection - national origin 

158. On their face, the statutory provisions for secret proceedings do not apply to alien 
spouses but only apply to U.S. citizen spouses which is a violation of the equal protection 
rights under the Fifth Amendment accorded U.S. citizens. 

159. The secrecy proceedings of the defendants invidiously discriminate against class 
members’ national origin—America, because the secrecy of the proceedings applies only to 
U.S. citizens, but not to their alien wives who are of any nationality other than American. 

Equal Protection - sex 

160. The secrecy proceedings were intended and are overwhelmingly used by alien wives 
against citizen husbands thanks, in part, to federal funding of feminist advocacy groups; 
therefore, the statutes as applied and in effect invidiously discriminate on the basis of sex 
against U.S. husbands. 

161. The secrecy proceedings of the defendants violate class members’ equal protection rights 
because secrecy applies to them due to their sex; whereas, were they American females, the 
entire VAWA process would most likely not be used against them because federally funded 
feminist groups almost exclusively provide assistance to only alien wives; and if VAWA 
were evoked against an American wife, it would likely fail because of the favoritism given 
females by the VAWA Unit at the USCIS Vermont Center. 

Turning a blind eye 

162. Federal law 8 U.S.C. § 1367(a)(1)(A) prohibits any employee of the Department of 
Justice, Department of Homeland Security, and Department of State from making an adverse 
determination of inadmissibility or deportability of a VAWA self-petitioning alien wife 
based solely on evidence provided by the U.S. citizen husband. 
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163. Evidence provided by a U.S. citizen husband cannot be used against an alien wife unless 
the defendants acquire independent corroboration from a third party unrelated to the husband. 
Virtue Memorandum INS. 74 Interpreter Releases 795 (1997). 

Procedural Dm Process 

164. The defendants violate class members’ procedural due process rights by failing to take 
into account any evidence class members might provide that call into question the credibility 
of alien wives on whom the agencies rely for finding class members responsible for 
“battery,” “extreme cruelty,” or “overall pattern of violence.” 

165. The defendants infringe class members’ freedom of speech by disregarding any 
statements by them that counter statements by an alien wife about a class members’ alleged 
abuse. 

166. The statutory requirement of ignoring any evidence submitted by class members adverse 
to alien wives abridges class members’ right to freedom of choice in marital decisions 
because it leaves them with only two options: (1) accede to the criminal demands of an alien 
wife and sponsor her for permanent residency or (2) have any evidence as to a class 
member’s innocence of “battery,” “extreme cruelty,” or “overall pattern of violence” 
discarded no matter how relevant, trustworthy, and credible. 

167. Any evidence a class member might provide to protect his privacy, reputation, honor or 
integrity will be ignored if it refutes information submitted by the alien wife no matter how 
relevant, trustworthy, or credible the class member’s evidence may be. 

168. The statute requiring the discarding of a class member’s evidence encourages and causes 
alien wives to manufacture a public record trail that they will use in subsequent VAWA 
proceedings because the defendants will not consider any contrary evidence from class 
members. 

Equal Protection - national origin 

169. Section 8 U.S.C. § 1367(a)(1) on its face violates equal protection as incorporated into 
the Fifth Amendment by giving an alien’s word credibility while discounting the 
believability of a U.S. citizen’s statement. The unconstitutional classification is one of 
national origin: alien v. American. 

170. The defendants violate class members’ equal protection rights by believing statements 
and evidence provided by their alien wives while ignoring any statements or evidence from 
class members because of their national origin—America. 
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Equal Protection - sex 

171. The discounting of evidence supplied by a U.S. citizen was intended and overwhelmingly 
occurs in cases involving alien wives; therefore, the statute as applied and in effect 
invidiously discriminates on the basis of sex against U.S. husbands. 

172. Under the statute’s evidentiary standard, the alien wife need only accuse her husband of 
“battery,” “extreme cruelty,” or “overall pattern of violence” and magically she doesn’t have 
to disprove any evidence the husband might submit to protect his privacy interests, 
reputation, honor or integrity because his evidence is ignored unless the defendants decide to 
make the effort to find independent corroboration from a third party unconnected with the 
husband. 

173. By contrast, the defendants will accept as primary proof of an alien wife’s good moral 
character her own affidavit drafted by her immigration lawyer. 8 C.F.R. 204.2(c)(2)(v). 

There are no safeguards to assure a foreigner doesn’t lie in order to win the valuable prizes of 
permanent U.S. residency and citizenship. 

174. The defendants will also accept an alien wife’s affidavit as primary proof without any 
corroborating evidence that a marriage was terminated as a result of the husband’s “battery,” 
“extreme cruelty,” or “overall pattern of violence” as required by 8 U.S.C. § 

1154(a)(l)(A)(iii)(II)(aa)(CC)(ccc) or that any absences from the country resulted from 
“battery,” “extreme cruelty” or “overall pattern of violence” as required by 8 U.S.C. 
1229b(b)(2)(B). 

175. In determining whether an alien wife entered into marriage in good faith as required by 8 
U.S.C. § 1154(a)(l)(A)(iii)(II)(aa), the defendants require a preponderance of the evidence, 
but since the only evidence the defendants typically consider comes from the alien wife, any 
statement she makes or information she provides will amount to a preponderance of the 
evidence regardless of its truth or falsity. 

176. The defendants violate class members’ equal protection rights by believing statements 
and evidence provided by alien wives while ignoring any statements or evidence from class 
members because they are men. 

Relying on untrustworthy evidence 

177. Federal laws 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(l)(iv), and 61 Fed. Reg. 
13,066, allow the USCIS in granting self-petitions by alien wives to rely on irrelevant, 
untrustworthy, unauthenticated, multiple hearsay, uncontested, and character trait evidence 
and to give primary weight to the alien wife’s affidavit without any corroborating facts. 

178. Under the statute, the defendants reserve the power to arbitrarily decide the truth 
regardless of the relevance, competence, or credibility of the information provided by the 
allegedly abused alien wife. 8 C.F.R. 204.2(c)(2). 
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Procedural Due Process 


179. The defendants in secret administrative proceedings violate class members’ procedural 
due process rights under the Fifth Amendment by deciding they are responsible for “battery,” 
“extreme cruelty,” or an “overall pattern of violence” based on incompetent evidence, such 
as: 

a. temporary orders of protection issued in ex parte proceedings, 

b. uninvestigated and unproven police complaints filed by an alien wife, 

c. affidavits by alien wives that class members have no opportunity to refute, 

d. cover letters and unauthenticated documents submitted by an alien wife’s lawyer 
who is often paid for by the Federal Government, and 

e. affidavits and statements from other individuals, including private feminist 
providers of benefits to allegedly abused wives, that are based on hearsay, 
unauthenticated documents, and character trait evidence. 

180. Private feminist organizations exploit the lack of procedural due process controls on 
information harmful to the U.S. husband by suggesting to alien wives that they use certain 
excuses acceptable to the defendants for not pursuing a temporary order of protection to final 
judgment, regardless of whether the excuse applies to her. 

181. The defendants violate class members’ procedural due process rights by accepting 
without corroboration one or all of the following excuses for an alien wife’s failure to obtain 
a final order of protection against a class member: 

a. the class member threatened her if she pursued a final order, 

b. the alien wife didn’t understand the law as explained to her in English, or 

c. the class member promised to change. 

182. Private feminist organizations also exploit the lack of procedural due process controls on 
information against the U.S. husband by giving the alien wife acceptable excuses, regardless 
of the truth, for her marriage being of a short duration, such as blaming its brevity on the U.S. 
husband’s “battery,” “extreme cruelty,” or “overall pattern of violence.” 

183. The defendants violate class members’ procedural due process rights by accepting 
without corroboration an alien wife’s assertions that her marriage to a class member was 
short because of his “battery,” “extreme cruelty,” or “overall pattern of violence.” 

184. The defendants infringe class members’ freedom of speech, limit their freedom of choice 
in marital affairs, encourage and cause the invasion of privacy interests, encourage and cause 
injury to reputation, honor or integrity by wrongly attributing to alien wives the saintly virtue 
of truth telling. 
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Equal Protection - national origin and sex 

185. The defendants’ primary reliance on evidence submitted by alien wives violates the equal 
protection of their U.S. husbands by invidiously discriminating against U.S. citizens based on 
their national origin—America. 

186. The defendants’ reliance on evidence submitted by alien spouses was intended by the 
statute and overwhelmingly occurs in cases involving alien wives; therefore, the statute as 
applied and in effect invidiously discriminates on the basis of sex against U.S. husbands. 

187. The defendants violate class members’ equal protection rights on two fronts: they find 
class members guilty of “battery,” “extreme cruelty,” or “overall pattern of violence” based 
on information the defendants deem relevant, competent, and credible because (1) it is 
submitted by an alien and because (2) the alien is female. 

The standards for “battery,” “extreme cruelty,” and “overall pattern of violence” are void for 

vagueness and overbreath. 

188. “Self-petitioning” under 8 U.S.C. § 1154(a)( 1)(A)(iii)(I)(bb) & (II)(aa)(CC)(ccc), 
cancellation of removal under 8 U.S.C. § 1229b(b)(2)(A)(i) & (C), waiver of inadmissibility 
under 8 U.S.C. § 1182(h)(1)(C) & (i), waiver of deportation under 8 U.S.C. § 
1227(a)(l)(H)(ii), non-disclosure of information under 8 U.S.C. § 1367(a)(2), prohibition on 
evidence from U.S. citizens under 8 U.S.C. § 1367(a)(1)(a), and definitions under 8 U.S.C. § 
1641(c)(1)(A), 8 C.F.R. § 204.2(c)(l)(vi) and 61 Fed. Reg. 13,061, 13,065-066 all require 
that the U.S. citizen husband engage in “battering” or “extreme cruelty” or an “overall 
pattern of violence.” 

189. None of the statutes, nor the Code of Federal Regulations, nor the Federal Registry 
explicitly define the phrase “was battered by or was the subject of extreme cruelty” or 
provide guidelines for determining what constitutes such actions outside of a few “egregious 
examples” and a warning that officials will know them when they see them, which allows the 
defendants and their underlings to determine “battery” and “extreme cruelty” on the basis of 
their personal preferences. 

190. Under the regulations, “was battered by or was the subject of extreme cruelty” includes, 
but is not limited to, acts of “violence” or threatened acts of “violence” that result in physical 
or mental injury. Psychological “abuse” is considered “violence” as are “[ojther abusive 
actions ... that may not initially appear violent but are a part of an overall pattern of 
violence.” 8 C.F.R. 204.2(c)(l)(vi). 

191. In VAWA proceedings, the term “violence” has no dictionary meaning but is a grab bag 
of any activity or speech with the only requirement that the defendants or their underlings say 
it is violence. 
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192. The Federal Register even admits the overbroad reach of the “flexible” concepts of 
“battery,” “extreme cruelty” and “overall pattern of violence” by stating, “[i]t is not possible 
to cite all perpetrations that could be acts of violence under certain circumstances... [so] the 
rule does not itemize abusive acts other than those few particularly egregious examples.” 61 
Fed. Reg. 13,061,13,066 (1996). 

193. The defendants will even use non-battery and non-cruelty acts and speech—also 
undefined—to “establish a pattern of abuse and violence and to bolster claims” that “battery” 
or “extreme cruelty” occurred. 61 Fed. Reg. 13,061, 13,066. 

194. Under these indefinite and virtually boundless terms as used by the defendants, a citizen 
husband will be found to have “battered” or subjected to “extreme cruelty” or an “overall 
pattern of violence” his alien wife without any distinction among criminal wrongs or civil 
wrongs or conduct or speech that is not a wrong but is considered “offensive” based on the 
subjective sensitivities of members of the powerful special interest group that put those 
nebulous terms into the law in the first place—the feminists. 

195. The defendants, on information and belief, even include in “battered by or was the 
subject of extreme cruelty” a husband insulting his alien wife at home or in public, arguing 
loudly with her, or engaging in some other undefined “inappropriate” 4 verbal 
communication. 

196. The terms “battery,” and “extreme cruelty” were intentionally left imprecise and over 
inclusive for their in terrorem effect on class members. The purpose and impact is to 
domineer over virtually every aspect of a class members’ marital relationship with his alien 
wife by punishing him for acts that include Constitutionally protected speech he may use in 
times of quarrels and in times of making-up. It’s an example of using political power to 
control the purely personal when no criminal or civil wrongs have occurred but only a failure 
to sacrifice liberty by not conforming to the self-righteous dictates of the feminist 
establishment. 

197. Such standards effectively deter or chill a class members’ freedom of speech by creating 
the threat that he may fall prey to bureaucrats steeped in feminist dogma to remake man in 
the image they desire but not Mother Nature. 

198. Because the terms “battery” and “extreme cruelty” as used in VAWA proceedings are so 
nebulous and expansive, they provide no clear guidance as to the nature of speech or conduct 
that may subject a class member to a Star Chamber proceeding that violates his procedural 
due process and equal protection rights in finding him responsible for “battery” or “extreme 
cruelty.” 

199. Even the common law definition of battery as offensive touching does not sufficiently 
narrow that term as used by the defendants because it could include anything from a class 


1 By using “inappropriate”, a very subjective term, VAWA apparently is meant to appropriate the freedom of speech 
of anyone who disagrees with the feminist lobby. 
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member kissing his alien wife when she doesn’t want to be kissed to felony assault. See 61 

Fed. Reg. 13,061,13,066. 

200. The regulation 8 C.F.R. § 204.2(c)(l)(vi) and the Federal Register’s 61 Fed. Reg. 

13,061, 13,065-066 fail to define or give guidelines for determining an “overall pattern of 
violence,” whether physical or mental. 

201. The nebulous and expansive statutory and regulatory standards for determining “battery,” 
“extreme cruelty,” or “overall pattern of violence” violate the First Amendment’s free speech 
clause and the due process clause of the Fifth Amendment by being vague and overbroad and 
violate the Equal Protection part of Due Process by (1) burdening the freedom of speech of 
U.S. Citizens with alien spouses, but not U.S. Citizens with non-alien spouses and (2) 
burdening as intended and as applied the freedom of speech of U.S. husbands with alien 
wives but not U.S. wives with alien husbands. 

202. The defendants harm class members by using the vague and overbroad standards of 
“battery,” “extreme cruelty,” and “overall pattern of violence” to find class members 
responsible for such, which violates their rights to free speech, procedural due process and 
equal protection. 

203. The defendants harm class members because the nebulous standards encourage and cause 
alien wives to manufacture a public trail of records prior to evoking VAWA that invade class 
members’ privacy interests and injure a member’s reputation, honor and integrity. 

204. The defendants’ failure to specifically define the conduct prohibited creates an 
unreasonable risk that deters American men from exercising their rights to marry foreign 
females. 

Bills of attainder in violation Article 1, $ 9, cl. 3 of the U.S. Constitution 

205. Congress passed the above challenged statutes knowing that they would overwhelmingly 
punish an unpopular group—American men who look overseas for wives. Only rarely do 
American females go abroad for husbands. 

206. The statutes, however, also punish all American men by effectively limiting their 
freedom of choice to wives in America because marriage to and divorce from an alien wife 
makes any citizen man vulnerable to false allegations of “battery,” “extreme cruelty,” and 
“overall pattern of violence” without any legal recourse to disprove those allegations. 

207. When Congress passed the challenged statutes, the wording and legislative history shows 
an intent to apply the statutes against U.S. citizen husbands by repeatedly claiming 
Congress’s purpose was to allow allegedly abused alien “women” a fast-track to permanent 
residency and ultimately to citizenship. 

208. Congress’s purpose in passing the challenged statutes was not to prevent citizen husbands 
of alien wives from using the Immigration and Nationality Act (“INA”) to maintain power 
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and control over their alien wives because those husbands, unless employees of the USCIS or 
EOIR or “with hands across the White House,” do not pull the levers of executive power. 

209. The INA is administered by the Executive Branch of the Federal Government not by 
individual citizens married to or divorced from alien wives. 

210. The objective of the challenged statutes is not to keep American men who are married to 
alien wives from subverting the administration of the INA, but to punish those men by 
violating their constitutional rights to freedom of speech, right to privacy, freedom of choice 
in marital relationships, right of access to deportation proceedings, procedural due process, 
and equal protection under the law in violation of the First and Fifth Amendments to the 
United States Constitution. 

211. Congress passed the statutes in order to placate the feminist lobby. 

212. The entire process of obtaining VAWA permanent residency as created by the feminist 
lobby is geared toward punishing the American man by violating his rights, invading his 
privacy, and creating an unacceptable risk for destroying his reputation, honor and integrity 
without the safeguards of constitutional procedures and merely on the say-so of an alien wife 
and the feminist organizations that counsel her to allege “battery,” “extreme cruelty,” and an 
“overall pattern of violence.” 

213. The amorphous nature of the terminology “battery,” “extreme cruelty,” and “overall 
pattern of violence” fail to provide a reasonable criteria by which any American man could 
conform his conduct in order to escape the application of the statutes to him if he chose to 
exercise his right to bring a foreign wife home. 

214. The statutes’ ever-present threat of unconstitutional punishment acts as a deterrent to any 
American man marrying a foreign female, which has the effect of confining him to the pool 
of feminists and female allies of the feminists in America—an infringement of his freedom of 
choice in marital affairs, 

215. There are no other grounds for explaining the challenged statutes because an abused alien 
wife in America has recourse to the police, courts, and numerous legal aid groups to prevent 
abuse and avoid deportation without the need for a rubber stamp process to permanent 
residency that violates the constitutional rights of her citizen husband. 

216. The defendants collaborate with private feminist groups providing benefits to allegedly 
abused alien wives and the immigration lawyers representing those wives to execute these 
bills of attainder against U.S. citizen husbands. 

217. The challenged statutes level a permanent proscription against any opportunity for an 
American husband to defend his innocence and to prevent the most powerful nation in the 
history of the world from adjudging him guilty of “battery,” “extreme cruelty,” or an “overall 
pattern of violence.” 
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218. “Those who wrote the Constitution well knew the danger inherent in special legislative 
acts which take away the life, liberty, or property of particular ... persons, because the 
legislature thinks them guilty of conduct which deserves punishment.” United States v. 
Lovett . 328 U.S. 303, 317, 66 S. Ct. 1073, 90 L. Ed. 1252 (1946)(Mr. Justice Black who 
delivered the opinion of the Court). 

VII. Relief Sought 


219. The plaintiff class requests: 

a. this Court declare the above statutes and regulations highlighted in bold 
unconstitutional; 

b. injunctive relief to put a halt to the application of these statutes and regulations in 
VAWA proceedings that are currently under way but of which the plaintiff class 
is prohibited from finding out about; 

c. injunctive relief to prevent the future application of these statutes and regulations 
to future and current class members—there exists a real likelihood that current 
members will once again marry a foreign female and find themselves in a similar 
position; 

d. nominal damages as vindication for the violation of the class members’ rights by 
the past application of these statutes and regulations; 

e. each relevant member be granted access to defendants’ records equivalent to the 
access currently allowed to that member’s alien wife, her attorney, and any 
private feminist organizations or Federal, State, and local public agencies that 
provide benefits to alien wives; 

f. each relevant member be allowed to contest the findings and decisions that hold 
him responsible for “battery,” “extreme cruelty” or an “overall pattern of 
violence” against his alien wife, that in contesting those findings the procedures 
and evidentiary requirements will be the same as those that applied to the alien 
wife, that the member will be guaranteed a neutral decision maker at the 
appropriate district office of the USCIS or EOIR, which will not be a decision 
maker from the VAWA Unit at the Vermont Service Center, and that the member 
will have a right to appeal in the same fashion similar to that of his alien wife; 

g. the institution of procedures that allow a class member to prevent the disclosure 
of information relating to him on grounds the information is false or invades his 
privacy interests; 

h. injunctive relief to prevent the execution of affidavits of support against class 
members pending the contesting of the findings against them of “battery,” 
“extreme cruelty” or an “overall pattern of violence.” 
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i. this Court instruct the defendants to specifically define the conduct that they label 
“battery,” “extreme cruelty” or an “overall pattern of violence” so that the 
defendants will no longer be permitted to arbitrarily apply those terms to class 
members. 

j. this Court require that the VAWA self-petitioning procedure be removed from the 
Vermont USCIS Service Center and de-centralized into the USCIS district offices 
were such decision making previously resided; 

k. this Court require that feminist advocacy and any other advocacy groups that 
participate in the VAWA process take affirmative action to expand their client 
base to include a nearly equal number of foreign men married to U.S. citizen 
females or have their federal funding stopped. 

VIn. Defendants 


220. This action is against Secretary Michael Chertoff, U.S. Department of Homeland 
Security, Director Emilio Gonzales, U.S. Citizenship and Immigration Services (formerly 
Immigration and Naturalization Service), U.S. Attorney General Michael B. Mukasey, 
Director Kevin Ohlson, Executive Office for Immigration Review U.S. Department of 
Justice. 


IX. Sovereign Immunity 

221. This action falls within an exception to sovereign immunity because it alleges as 

unconstitutional various statutory powers exercised by the defendants against class members; 
further, 5 U.S.C. § 702 provides exceptions to sovereign immunity for declaratory and 
injunctive relief 


X. Subject Matter Jurisdiction 

222. This Court has subject matter jurisdiction over this action under 28 U.S.C. 1331 because 
this action raises federal questions in challenging a number of federal statutes and regulations 
as violating the U.S. Constitution. 

XI. Personal Jurisdiction 


223. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(i)(2). 


XII. Venue 


224. This Court has venue under 28 U.S.C. 1391(e)(3) because Mr. Den Hollander is a 
resident of New York, New York and no real property is involved. 
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Xin. Conclusion 


225. As the law created by feminist lobbying now stands, alien females prone to criminal 
pursuits can become permanent residents and eventually U.S. citizens by simply saying their 
American husbands abused them, and it will not matter that these females are lying, 
committed crimes of moral turpitude, violated drug laws, worked as prostitutes and 
procurers, or used fraud and perjury to gain entry into the U.S. and to stay here. 

226. In practice and intent, the Violence Against Women Act and certain sections of the 
Illegal Immigration Reform and Immigrant Responsibility Act and Immigration and 
Nationality Act create a process by which the constitutional rights of American men who 
take foreign wives are violated in order to rectify the feminists’ inability to make American 
men love them. 


Dated: May 2, 2008 

New York. N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Attorney and plaintiff 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.X 

ROY DEN HOLLANDER, SEAN MOFFETT, : 

BRUCE CARDOZO, DAVID BRANNON, 

Plaintiffs, 

-against- 

MICHAEL CHERTOFF et al.. 

Defendants. 

..X 

WILLIAM H. PAULEY III, District Judge: 

Plaintiffs Roy Den Hollander (“Hollander”), Sean Moffett (“Moffett”), Bruce 
Cardozo (“Cardozo”), and David Brannon (“Brannon”) bring this putative class action seeking a 
declaratory judgment that certain provisions of the Violence Against Women Act (“VAWA”), 
the Illegal Immigration Reform and Immigrant Responsibility Act, and the Immigration and 
Nationality Act, unconstitutionally discriminate against American men. Plaintiffs also seek 
injunctive relief. Defendants move to dismiss pursuant to Rule 12(b)(1) for lack of standing and 
Rule 12(b)(6) for failure to state a claim upon which relief may be granted. For the following 
reasons, Defendants’ motion to dismiss for lack of standing is granted. 
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MEMORANDUM & ORDER 


BAC KGROUND 

I. VAWA 

Pursuant to VAWA, an alien spouse can file a petition with the Attorney General 
for immigrant classification (the “VAWA Process”). See 8 U.S.C. § 1154(a)(l)(A)(ii). The 
VAWA Process allows non-citizens who have been subjected to domestic violence to legalize 
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their immigration status without the abusive spouse’s participation. The alien spouse must show, 
inter alia, that she has been battered by a citizen or lawful permanent resident spouse during the 
marriage. See 8 C.F.R. § 204.2(c)(!)(i). 

VAWA prevents the Attorney General or any federal agency from making an 
“adverse determination of admissibility or deportability of an alien . . . using information 
furnished solely by ... a spouse or parent who has battered the alien or subjected the alien to 
extreme cruelty.” 8 U.S.C. § 1367(a)(1). It also prevents the Attorney General from permitting 
“use by or disclosure to anyone ... of any information which pertains to an alien who is the 
beneficiary” of a VAWA application. 8 U.S.C. § 1367(a)(2). However, there are certain limited 
exceptions to non-disclosure. Plaintiffs challenge those provisions that allow: (1) disclosure by 
the Attorney General to law enforcement officers for law enforcement purposes; (2) disclosure 
by the Attorney General to Federal, State, and local agencies for eligibility determinations under 
the statute; and (3) disclosure by government entities to nonprofit victims’ service providers for 
the purpose of assisting victims. See 8 U.S.C. § 1367(b). 

II. Th e Amended Complaint 

On a motion to dismiss, the allegations of the Amended Complaint are accepted 
as true. While neither a model of clarity, nor a “short and plain statement” as envisioned by Rule 
8, the pertinent factual assertions for each Plaintiff are summarized below. 

A. Rov Den Hollander 

In October 2000, Hollander sought to divorce his wife, a Russian citizen, and 
refused to sponsor her for permanent residency. (First Amended Class Action Civil Rights 
Complaint dated May 2, 2008 (“Compl.”) TJf 64-66). She then utilized VAWA to seek 
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permanent residency by filing a complaint falsely accusing Hollander of extortion and threats. 
(Compl. H 67.) In January 2001, she obtained a temporary order of protection against Hollander, 
which was later dismissed for failure to prosecute. (Compl.. 69.) 

B. S ean Moffett 

In May 2007, Moffett’s wife, a Guatemalan citizen, accused Moffett of assault 
and had him arrested. (Compl. H 89.) Moffett spent three nights in jail, while his wife “looted 
his bank account.” (Compl. Tf 90.) The couple divorced in April 2008. (Compl, 94.) Moffett 
alleges that his ex-wife is currently pursuing permanent residency through the VAWA Process. 
(Compl. f 95.) 

C. Bruce Cardozo 

Cardozo’s wife, a non-citizen, obtained a temporary order of protection by falsely 
claiming that Cardozo “beat her on a monthly basis.” (Compl. 1105.) Cardozo asserts that he 
could not change jobs for four years because “corporations check whether applicants have 
restraining orders filed against them, and if so, usually deny them a job.” (Compl. H 108.) 
Cardozo’s wife “subsequently used VAWA to acquire permanent residency.” (Compl. U 110.) 

D. David Brannon 

In connection with a divorce proceeding, Brannon’s wife, a Russian citizen, 
accused him of “threatening to kill her” and obtained an order of protection, forcing him out of 
his home. (Compl. 1fl| 119-20.) Brannon also alleges that his alien wife is seeking permanent 
residency through the VAWA Process. (Compl. <[ 125.) 

Plaintiffs claim that VAWA’s non-disclosure and evidentiary requirements 
deprive them of due process. Specifically, they assert that they are prevented from participating 
in proceedings in which they are “accused of and adjudged responsible for ‘battery,’ ‘extreme 
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cruelty,’ [or an] ‘overall pattern of violence.’” (Compl, ^ 145.) They also claim that the 
exceptions in VAWA for disclosure of spousal abuse have harmed their reputations. 

Plaintiffs assert two equal protection claims: (1) that VAWA’s protections apply 
only to alien spouses but not U.S. citizens, (Compl. flf 158-59); and (2) that because VAWA is 
used overwhelmingly by alien females against their citizen male husbands, it discriminates on 
the basis of gender, (Compl. 160-61). 

Plaintiffs also allege First Amendment claims, asserting that the terms “battery,” 
“extreme cruelty,” and “overall pattern of violence” are vague and overbroad and “effectively 
deter or chill a class members’ freedom of speech.” (Compl. 1197.) 

Finally, Plaintiffs contend that VAWA constitutes a bill of attainder because it 
“overwhelmingly punish[es] an unpopular group,” namely American men who “look overseas 
for wives.” (Compl. H 205.) 


DISCUSSION 

I, Legal Standard 

Article III standing is “the threshold question in every federal case, determining 
the power of the court to entertain suit.” Ross v. Bank of Am.. N.A. (USA) . 524 F.3d 217, 222 
(2d Cir. 2008) (quoting Warth v. Seldin. 422 U.S. 490,498 (1975)) (internal quotation marks and 
citation omitted). “A court presented with a motion to dismiss under both Rule 12(b)(1) and 
12(b)(6) must decide the jurisdictional question First because a disposition of a Rule 12(b)(6) 
motion is a decision on the merits, and therefore, an exercise of jurisdiction.” Adamu v. Pfizer. 
Inc. . 399 F. Supp. 2d 495, 500 (S.D.N.Y. 2005). 

In considering a Rule 12(b)(1) motion, all facts alleged in the complaint are taken 
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as true and all reasonable inferences are drawn in Plaintiffs’ favor. Bide. & Const. Trades 
Council of Buffalo. N.Y. & Vicinity v. Downtown Dev.. Inc. . 448 F.3d 138,144 (2d Cir. 2006). 
“Dismissal is inappropriate unless it appears beyond doubt that the plaintiff can prove no set of 
facts which would entitle him or her to relief.” Raila v. U.S.. 355 F.3d 118, 119 (2d Cir. 2004). 
However, “the standing inquiry has been especially rigorous when reaching the merits of the 
dispute would force the court to decide whether an action taken by one of the other two branches 
of the Federal Government was unconstitutional.” NatM Council of La Raza v. Go nzales. 468 F. 
Supp, 2d 429, 436 (E.D.N.Y. 2007) (quoting Raines v. Bvrd . 521 U.S. 811, 819-20 (1997)), 
affd, 283 Fed. App’x 848 (2d Cir. 2008). 

To establish standing under Article III, Plaintiffs bear the burden of 
demonstrating: (1) an injury-in-fact that is (a) concrete and particularized, and (b) actual or 
imminent, not conjectural or hypothetical; (2) causation; and (3) that it is likely, not speculative, 
that the injury will be redressed by a favorable decision. Luian v. Defenders of Wildlife . 504 
U.S. 555, 560-61 (1992). 

A. Iniurv-in-Fact 

The injury-in-fact prong requires a plaintiff to establish he has “sustained or is 
immediately in danger of sustaining some direct injury'... that must be both real and 
immediate.” City of Los Angeles v. Lyons . 461 U.S. 95, 102 (1983) (internal quotation marks 
and citations omitted). “Allegations of a subjective chill are not an adequate substitute for a 
claim of specific present objective harm or a threat of specific future harm[.]” Laird v. Tatum . 
408 U.S. 1, 13-14 (1972) (internal quotation marks omitted). With respect to a class action, the 
named plaintiffs “must allege and show that they personally have been injured, not that injury 
has been suffered by other, unidentified members of the class to which they belong and which 
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they purport to represent.” Doe v. Blum . 729 F.2d 186, 190 n.4 (2d Cir. 1984) (citing Warth . 

422 U.S. at 502). 

That the VAWA Process excludes Plaintiffs does not constitute an injury-in-fact. 
Plaintiffs point to no element of the VAWA statutory scheme that results in any actual detriment 
to them. VAWA does not provide for criminal or civil proceedings against Plaintiffs, and no 
such proceeding is alleged to have been instituted against any of them. Instead, Plaintiffs argue 
that the VAWA Process encourages fraudulent police complaints, arrests, and temporary 
restraining orders. However, that prospective harm can be addressed in state court proceedings. 
See Nat’l Council of La Raza . 468 F. Supp. 2d at 439 (finding no injury where plaintiff members 
who were detained for their immigration status would have due process opportunities to 
challenge the basis of their arrest). 

The VAWA Process provides a mechanism to adjudicate an alien spouse’s 
petition for immigrant classification. No determination is made regarding Plaintiffs alleged 
conduct and, contrary to the Amended Complaint, they are not “adjudged responsible.” (Compl. 
1145.) That each of the plaintiffs may desire to see his former spouse deported is not a 
cognizable interest sufficient to confer standing. See Linda R.S. v. Richard D.. 410 U.S. 614, 
619 (1973) (“[A] citizen lacks standing to contest the policies of the prosecuting authority when 
he himself is neither prosecuted nor threatened with prosecution.”). 

Plaintiffs also fail to allege an injury-in-fact resulting from the disclosure of 
alleged domestic abuse by their alien spouses in the VAWA Process. None of the Plaintiffs 
alleges that any disclosure in fact occurred, or that any government entity has threatened to 
authorize such disclosure. Thus, any alleged injury is purely speculative. See Lyons . 461 U.S. 
at 102; see also Naf 1 Council of La Raza. 468 F. Supp. 2d at 441 (“[Sjtylizing a speculative 
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injury as a present fear that the ultimate harm might occur does not change the conjecture of a 
future harm into an injury-in-fact.”). 


Similarly, Plaintiffs do not allege injury-in-fact with respect to their First 
Amendment or Bill of Attainder claims. See Laird. 408 U.S. at 13 (“[T]o entitle a private 
individual to invoke the judicial power to determine the validity of executive or legislative action 
he must show that he has sustained, or is immediately in danger of sustaining, a direct injury as 
the result of that action ....”) (quoting Ex parte Levitt . 302 U.S. 633, 634 (1937)). The 
Amended Complaint is bereft of any such allegation. 

Accordingly, Plaintiffs fail to meet their burden of establishing an injury-in-fact 
sufficient to support Article III standing. 


CONCLUSION 

For the foregoing reasons. Defendants’ motion to dismiss for lack of Article III 
standing is granted. The Clerk of Court is directed to mark this case closed. 


Dated: December 3,2008 

New York, New York 


SO ORDERED: 
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WILLIAM H. PAULEY HI 
U.S.D.J. 
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545 East 14 ,h Street. 10D 
New York, NY 10009 
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Natasha Oeltjen, Esq. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

ROY DEN HOLLANDER, SEAN MOFFETT, 
BRUCE CARDOZO, DAVID BRANNON, 

Plaintiffs, 


USDCSDNY 


DOCUMENT 


ELECTRONICALLY FILED 

DATE FILED; _ 

| 


08 CIVIL 1521 (WHP) 


-against- 


JUPGMENT 


MICHAEL CHERTOFF, et al.. 

Defendants. 


Defendants having moved to dismiss pursuant to Fed. R. Civ. P. 12(bXl) and 12(b)(6), and 

the matter having come before the Honorable William H, Pauley HI, United States District Judge, 

and the Court, on December 3, 2008, having rendered its Memorandum and Order granting 

defendants’ motion to dismiss for lack of Article IH standing, it is, 

ORDERED, ADJUDGED AND DECREED: That foT the reasons stated in the 

Court's Memorandum and Order dated December 3,2008, defendants’ motion to dismiss for lack 

of Article in standing is granted; accordingly, fee case is closed. 

Dated: New York, New York 
December 4,2008 

J. MICHAEL McMAHON 


BY: 


Clerk of Court 



Deputy Clerk 
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UNITED STATES DISTRICT COURT ! ,_. 

SOUTHERN DISTRICT OF NEW YORK _ . ^ ' 

x 

Roy Den Hollander, Sean Moffett, Bruce Cardozo, and 
David Brannon, 

Docket No. 

Plaintiffs on behalf of themselves 08 CV 01521 (WHP)(ECF) 

and all others similarly situated, 

NOTICE OF APPEAL 

-against- 

Secretary Michael ChertoffU.S. Dept. Homeland Security, 

Director Emilio Gonzales U.S. Citizenship and Immigration Services 
(formerly Immigration and Naturalization Service), 

U.S. Attorney General Michael B. Mukasey, 

Director Kevin Ohlson Executive Office for Immigration Review 
U.S. Department of Justice, 


Defendants. 


-x 


Notice is given that Roy Den Hollander, attorney for the putative class action and one of 
its representatives in the above named case, appeals to the United States Court of Appeals for the 
Second Circuit from an order dismissing the plaintiffs’ putative class action Amended Complaint 
with prejudice entered in this action on the 4th day of December 2008. 


Dated: New York, N.Y. 
December 19,2008 



Roy Deh Hollander (RDH 1957) 
Attorney and plaintiff 
545 East 14 Street 
New York, NY 10009 
(917) 687 0652 



VAWA Oral Argument Nov 20, 2009 


Answer the question asked or say you don’t know—don’t fudge. 

Open 

I’m RDH the attorney for the plaintiffs-appellants who are the Representatives of a putative class 
of US Citizen males who married alien females. I am also one of the plaintiffs. 

This case is still in the pleading stage. The lower court dismissed for failure to allege a “standing 
injury.” We, the plaintiffs, are challenging the constitutionality of certain statutory provisions of 
the Violence Against Women Act, which is commonly referred to as VAWA. 1 2 

Specifically, that the Federal Govt uses secret hearings and untrustworthy evidence to find that 
we and thousands of other US citizen males committed “battery,” “extreme cruelty” and an 
“overall pattern of violence” against our alien wives. The hearings and their fact-findings are 
kept secret from us and the evidence comes from only one side—the alien wife’s. 

VAWA has taken the “he said” out of the “he said, she said.” When you cut through all the 
politically correct propaganda, the VAWA findings of fact against citizen males are nothing 
more than the result of a Kangaroo proceeding. 

For example, there are over 750 pages there I received from Immigration in response to a request 
for records concerning me. Over 500 pages are redacted—most of them are blank. Somewhere 
in those 500 blank pages are the Govt’s fact-findings about what I allegedly did, the so-called 
evidence on which it was based, and all the people to whom the sum and substance of the Govt’s 
findings of facts were communicated. But I can’t look at those pages because VAWA secrecy 
considers them about my ex-wife.“ 8 USC 1367(a)(2). 

I’m the one this Govt found to have committed the modern day scourge of domestic violence, 
and yet with Kafian logic, I’m the one who can’t find out what the Govt says I did. 

I, the three other plaintiffs, and thousands of American husbands are the ones being dragged 
through the mud, having our livelihoods destroyed because VAWA keeps its boot heel on our 
legal rights to fight back. VAWA locks us out of the legal system. Preventing us from showing 
it is not us men who are the evil doers but these alien females who will tell any lie, commit any 
crime to win permanent residency in America. 

We’re not asking for the Sun, the Moon and the stars. We’re asking for fairness in procedures 
that find we committed “battery,” “extreme cruelty” and an “overall pattern of violence.” That’s 
it. 

VAWA fact-findings are made 

without any notice to the citizen, 

if he somehow learns about the proceeding, the Govt won’t let him in, 


1 VAWA amended the illegal Immigration Reform and Responsibility Act, and Immigration and Nationality Act. 

2 Only the individual whose records are the subject of the dispute can bring an action in court. Word v. US , 604 
F2d 1127 (8 th Cir. 1979). Statute of limitations 2 years. 
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any evidence he submits goes in the garbage, 

he can’t find out what the exact fact-findings are, 

he can’t find out whom the fact-findings are communicated to, 

if he stumbles across a communication that causes him damages, he has no recourse, 

he can’t correct any mistakes in the records of these fact-findings under the Privacy Act, 

the fact-findings of him committing crimes and civil wrongs with the US Govt’s 

stamp of validity on them are not even considered by the Govt to be about him. 

The last clause of the relief in the Amended Complaint 219(c), App. 31, about any plaintiffs 
again marrying a foreigner is withdrawn, since their past experiences caused by VAWA have 
deterred them from ever again marrying a foreigner. 

Standing Injury Prob 

We the plaintiffs face a unique problem in this case. Much of what is going on is in the shadows 
where we, because we are citizens and men, cannot look because VAWA forbids it. Many of the 
machinations and hanns can only be inferred based on the provisions of VAWA. The Govt will 
not allow us behind the locked doors where it is generating and disseminating fact-findings about 
us. 


So in an interesting twist, we don’t really know what is going on and don’t have anyway to find 
out except through this case. And that statement is true for thousands of men out there who have 
already had their lives ruin by VAWA and will have. 

However, in Baur v. Veneman , 352 F.3d 625, 631 (2d Cir. 2003), this Court stated that "at the 
pleading stage, standing allegations need not be crafted with precise detail," and that we, 
therefore, "presume that general allegations embrace those specific facts that are necessary to 
support the claim,” nor must the plaintiff prove his allegations of injury." 

Can’t this be solved by the political process instead of the courts? 

We live in a democracy in which the majority—females, can pretty much get politicians to pass 
the laws they want, such as VAWA. To protect the minority—men, in this case men who marry 
foreigners, from the tyranny of the majority, the founding fathers set up an independent branch— 
the judiciary. This is one of the most important functions of the Judiciary. 

Justice Powell in his concurring opinion in United States v. Richardson , 418 U.S. 166, 192 
(1974): 

“The irreplaceable value of the power articulated by Mr. Chief Justice Marshall 
[Marbury v. Madison , 5 U.S. 137] lies in the protection it has afforded the 
constitutional rights and liberties of individual citizens and minority groups 
against oppressive or discriminatory government action. It is this role, not some 
amorphous general supervision of the operations of government, that has 
maintained public esteem for the federal courts and has pennitted the peaceful 
coexistence of the countermajoritarian implications of judicial review and the 
democratic principles upon which our Federal Government in the final analysis 
rests.” 
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The Supreme Court has recognized that when a person challenges the legality of government 
action and that person is himself the object of the action at issue there is ordinarily little 
question that the action . . . has caused him injury, and that a judgment preventing or requiring 
the action will redress it. Gully v. NCUA Bd. , 341 F.3d 155, 161 (2d Cir. 2003). 

We are the ones that fact-findings are made against—we are the object of that Govt action. 

Injury is the invasion of a legally protected interest, Duke Power Co, 438 U.S. 59, 78-79 (1978), 
at the time this action was filed, Friends of the Earth, Inc., 528 U.S. 167 (2000). 

Time line of injuries 

VAWA— fraudulent State proceedings—primary evidence State documents—fact-findings of 
abuse—Permanent residency—Government benefits to aliens from Govt agencies or NGOs and 
defamatory fact-findings and perhaps privacy infonnation to law enforcement agencies. 

Because VAWA does not use the adversarial procedure to determine facts, it caused our alien 
wives to file false police complaints (RDH, Moffett, Cardozo) and acquire temporary restraining 
orders based on perjury (Den Hollander, Brannon). 

People lie because the prize is greater than the risk. 

The police complaints, arrest records, TROs and TRO alleged violations were or are being used 
by the Fed Govt as primary evidence to make findings of fact that we “battered,” or subjected to 
“extreme cruelty” or “overall pattern of violence” our wives (all plaintiffs) in order to grant them 
permanent residency. 76 Interpreter Releases 162, 168-169 (1999). 

Outside of the harm from fraudulent state proceedings caused by VAWA, the plaintiffs have no 
way at the pleading stage to specify injury from the VAWA process or the dissemination of 
privacy and defamatory information because it is all kept secret from the plaintiffs. 

If this Court rules that general allegations cannot include the specifics, then at least allow limited 
discovery to determine those specifics, which is within the Courts’ discretion. 

State and Local Proceeding Injuries: 

VA WA Primary Evidence 

By listening to only one side, VAWA caused fraudulent ex parte police complaints, some of 
which led to arrests (Moffett, Cardozo), fraudulent temporary restraining orders (RDH, 

Brannon), and false claims of restraining order violations (Cardozo) against the plaintiffs so that 
our alien wives would have primary evidence for VAWA fact-findings against us. 

This resulted in the on going harm of arrest records, temporary restraining order records, poor 
credit ratings as a result of debt incurred in defending against false accusations, pink-listing, 
which is similar to the blacklists of the McCarthy era. 

Pink-listing continues to plague representatives Moffett and Cardozo, (Complaint ]f 89, 108), and 
poor credit rating continues for Mr. Cardozo, which will take him some time to correct. 
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Alien wives need not fear disclosure of the truth in VAWA proceedings because the citizen 
husband is locked out. 

The Government argues that even if procedures for correcting records were provided the 
plaintiffs and the VAWA adjudications of plaintiffs committing abuse used the adversarial 
system, their alien wives would still have an incentive “to pursue arrests and restraining orders.” 
(Gov’t Brf. p. 37). The Government reaches a factual conclusion on a pleadings motion, but 
more ludicrously, it claims that the adversarial process is no better at reaching the truth then 
listening to only one side. 

Un-addressable harm 

The lower court mistakenly ruled “that prospective harm [from police complaints, arrests and 
TROs] can be addressed in state court proceedings.” 

The Identification Division of the FBI collects and maintains fingerprint information that lists an 
individual’s arrest and issuance or violation of a TRO. 28 U.S.C. § 534; 28 C.F.R. 0.85(b). The 
information is gathered from Federal, state and local agencies, and the FBI disseminates it to law 
enforcement agencies, officials of state and local governments for employment and licensing 
purposes. 28 C.F.R. §§ 20.21(b)(2)-(3); 20.33(a); 50.12(a). TROs are also entered into the 
FBI’s National Information Crime Center. All of the information concerning arrests and TROs 
are available for FBI security clearance checks. 

The states have no power to prevent dissemination or expunge federal records. Any 
expungement requires a Federal court and is granted only in extreme situations. 

As for criminal proceedings in which a party is acquitted (Moffett, Cardozo), New York State, 
for example, provides for the sealing of records but excludes published court decisions or 
appellate material. N. Y. Crim. Procedure § 160.50. Further, sealing is not airtight, since a 
string of persons and agencies may have access to the sealed records. N. Y. Crim. Procedure § 
160.50(d). 

Private investigatory companies make state arrest reports, TROs, and restraining order violations 
available to potential employers with the result of denial of employment (Moffett, Cardozo). 
Would have to track down every PI worldwide that has those records to enjoin their use. A task 
well beyond any state court. 

Plaintiffs cannot bring a state abuse of process, which requires showing alien wife brought action 
to obtain a collateral objective, because the collateral objective of permanent residency using 
VAWA is kept secret by the Fed Govt. 

State proceedings hann a citizen’s relationship with his children (Moffett). 
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Violation Moffett’s Sixth Amend Confrontation Right 

Moffett arrested for assault and in hearing could not attack alien wife’s credibility that she filed 
the charges to help her in the VAWA fact-findings. 3 

A claimant need not set out in detail all the facts on which a claim is based but only provide 
enough information to put the opposing party on notice of the claim. Erickson v. Pardus . 551 
U.S. 89, 93 (2007)(citation omitted). The Amended Complaint alleges throughout that the alien 
wives made false criminal charges against the Class Representatives in order to manufacture 
documents for use in the VAWA process. (Amended Complaint ^[9-11, 69-70, 89-90, 104-05, 
120, App. 7, 14, 17-19). When a person is faced with false criminal charges, it goes without 
saying that he will defend himself, which, to every lawyer includes attacking the accusers 
credibility. It is unrealistic for the experience attorneys of the Government to claim that they 
were taken by surprise with the Sixth Amendment argument. (Class Rep. Brf. p. 29). 

Besides, the Court of Appeals has discretion to consider arguments not raised below because its 
waiver doctrine is entirely prudential. In re Nortel Networks Corp. Sec. Lit., 539 F.3d 129, 132- 
33 (2d Cir. 2008). 

What if State Proceedings Not Fraudulent? 

If an alien brings state proceeding and wins judgment on specific acts of violence, then PDP not 
needed in VAWA fact-finding on that issue because probably res judicata. But still need some 
procedure to determine whether that was the basis for the fact-finding against the citizen 
husband. If my ex-wife had won a judgment that I threatened her with a gun—assault in the 
second degree, a felony, and the Govt used only that to find abuse, then no PDP necessary. 

Pennanent restraining orders granted against Moffet and Cardozo but no convictions based on 
fraudulent arrest complaints and alleged violations of restraining order by Cardozo determined 
bogus. 

PDP Injuries : 4 

Plaintiffs not parties to VA WA 

Judge Pauley III held that because the VAWA process “does not provide for criminal or civil 
proceedings against Plaintiffs,” Order p. 6, there is no injury to them. In other words, the 
plaintiffs are not injured because they aren’t parties to the VAWA proceedings that determine 
they have committed wrongs and crimes against their wives. That in itself is an injury, since the 
plaintiffs are shut out of proceedings that make fact-findings about their conduct. 


3 SCt has held that this bedrock procedural guarantee applies to both federal and state prosecutions. Crawford v. 
Washington . 541 U.S. 36. 42 (2004). 

4 

Substantive Due Process limits government conduct toward the individual regardless of procedural protections. 
Substantive Due Process means substantive rights. Govt cannot deprive a person of a fundamental right unless it 
serves a compelling state interest. 
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The Supreme Court, however, has “long ... granted relief to parties whose legal rights have been 
violated by unlawful public action, although such action made no direct demands upon them.” 
Joint Anti-Fascist Committee v. McGarth , 341 U.S. 123, 141 (1951); Columbia Broadcasting 
System v. U.S.. 316 U.S. 407. 423 (1942). 

For example: U. S. v. SCRAP , 412 U.S. 669 (1973); Duke Power Co. v. Carolina Envtl. Study 
Group, Inc. , 438 U.S. 59(1978); Connecticut v. Am. Elec. Power Co., 2009 U.S. App. LEXIS 
20873 (2d Cir. 2009). 

“Those who are brought into contest with the Government in a quasi-judicial proceeding are 
entitled to be fairly advised of what the Government proposes and to be heard upon its proposals 
before it issues its final command.” Morgan v. United States, 304 U.S. 1, 18-19 (1938). 

The U.S. Attorney cannot be arguing that whenever the Federal Government makes findings of 
fact against citizens, those citizens cannot challenge the constitutionality of those proceedings 
because secrecy laws keep the proceedings secret from them. 

The SCt has demonstrated a consistent belief that the adversary process is best designed to 
safeguard individual rights against arbitrary action by the Government. Rotunda, Constitutional 
Law , 13.8, 7 th ed. “The due process clause entitles a person to an impartial and disinterested 
tribunal in both civil and criminal cases ” in order to prevent mistaken deprivations and promote 
participation by affected individuals in the decision-making process. Marshall v. Jerrico, Inc ., 
446 U.S. 238,242 (1980). ^ ~ 

As a result of the lack of adversarial procedures, Gail Pendleton (National Lawyers Guild 
Immigration Project and VAWA expert used by Matthew Bender) advocates immigration 
lawyers use certain stock answers that she knows the Government will accept because there is no 
one to challenge such specious arguments. Application for Immigrant Status Under VAWA , 
Asista, partnership with OVW. 

1. If pennanent restraining orders are not acquire, lawyers claim the alien wives were 
fearful of more domestic mistreatment or their language ability kept them from 
understanding the law. 

2. If a short marriage, then claim it was because of domestic mistreatment. 

We’re all lawyers here, we can see through this smoke screen to the subornation of perjury that’s 
at work. Why does such subornation work—because people like Pendleton train the adjudicators 
at the Vt. Service Center. Virtue, Memorandum , 74 Interpreter Releases 971, 977 (May 6, 

1997). The impartiality of those adjudicating has been corrupted by private organizations funded 
with taxpayer dollars that push their one-sided agenda in training the adjudicators who make the 
decisions as to what the citizen husbands did. Id 

Family Violence Prevention Fund, which is funded by the DOJ’s Office on Violence Against 
Women under VAWA, advises alien wives to withhold information from the Government, 
including the police and courts. Family Violence Prevention Fund, Knowing Our Rights , Re 
NGO tab. 

Imagine this case goes to trial but the Government doesn’t show, doesn’t submit any evidence, 
and rather than entering a default, the trial court has to make a decision on the merits. There’s 
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only one way it could decide because there’s nothing to support the other side—that’s what the 
VAWA provisions do in detennining whether the plaintiffs committed abuse. 


Under VAWA, a citizen husband who was found innocent of felonies, misdemeanors and other 
wrongs in state proceedings or the charges were dismissed (Den Hollander, Brannon) can be 
found to have committed those same felonies, misdemeanors and other wrongs by the Fed 
Government based on the very same fact situation because the only evidence presented comes 
from the alien wife. 

Determination of the process due means examining, Mathews v. Eldridge, 424 U.S. 319, 335 
(1976): .. 


(1) the private interest affected by official action—all fundamental; therefore, strict 
scrutiny, 

(2) whether existing procedures create an unreasonable risk of an erroneous 
deprivation—there are no procedures for the class members, 

(3) the Government’s interest in the existing procedures—to protect aliens mistreated by 
citizens, which procedures do not strictly serve. 

Government’s Interest 


The Government represents its interest as preventing “accused batterers” from participating in 
the VAWA process so as to “ensure the effectiveness of the application procedures.” Assuming 
effectiveness does not mean rubber-stamping, then detennining whether citizens battered alien 
spouses is most effectively done through the adversarial process. 

Congress moved into the area of family law with the purported purpose of protecting alien wives 
from abuse by citizen husbands refusing to sponsor their wives for pennanent residency unless 
those wives acceded to unjust personal demands. 76 Interpreter Releases 162, 163 (1999). Govt 
says VAWA’s purpose is “to relieve aliens whose U.S. citizen spouses were abusing them from 
the need to depend on that spouse to obtain” permanent residency. (Gov‘t Brf. p. 6). 

But you cannot determine whether the alien spouses are mistreated unless you detennine the 
truth. The threshold detennination in the VAWA process is whether plaintiffs mistreated their 
alien wives. Without that, the process stops, and alien wives need to find another route to full 
permanent residency. 

“The validity and moral authority of a conclusion largely depend on the mode by which it was 
reached. Secrecy is not congenial to truth-seeking and self-righteousness gives too slender an 
assurance of rightness.” Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 171 
(1951) (Frankfurter, J., concurring). 

The Government claims VAWA’s secrecy is to protect “domestic violence victims.” (Gov’t Brf. 
p. 9). If that were so, then why is it that every other domestic violence case ever brought did not 
keep the proceedings secret from the allegedly abusive spouse. 
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Before VAWA, there existed, and still exist, two other ways for alien wives abused by citizen 
husbands to acquire full pennanent residency without cooperation of citizen husbands when 
marriages fall apart: 

1. Hardship waiver , 8 U.S.C. 1186a(c)(4)(A), requires a showing of extreme hardship after 
the alien was admitted to U.S. as conditional permanent resident. 8 C.F.R. § 216.5(e)(1). 

VAWA hardship requirements are much more lenient for canceling removal hearings, 
excusing marriage fraud and includes: psychological effects of the alleged abuse, an 
alien wife’s asserted need for social services available in America but not reasonably 
accessible in her home country, or even her husband’s ability to travel to his wife’s home 
country. 8 C.F.R. § 1240.58(c). 

2. Termination of marriage waiver focuses on whether there existed a good faith marriage in 
the first place, 8 U.S.C. 1186a(c)(4)(B), and who was a fault for its tennination, 13 
Iinmig. Rptr. B2-102 (1994). 

VAWA allows for a fraudulent marriage if alien shows lower standard extreme hardship. 
8 USC 1182, 1227. Such as when they allege the psychological services they receive 
here are not available in their home country, or assert a need for social services available 
in America but not reasonably accessible overseas, or assert their citizen husband has the 
ability to travel to his wife’s home country—what husband doesn’t have that ability in 
this day and age. Virtue, Memorandum for O’Reilly , 76 Interpreter Releases 162, 166- 
67 (Jan. 25, 1999). 

Under VAWA 

1. Cancellation of deportation hearings are easier under VAWA than generally. Sanchez v. 
Keisler . 505 F.3d 641. 645 (7 th Cir. 2007)(Wood, J.). 

2. VAWA excuses aliens, overwhelmingly females, who 

a. Admit crimes of moral turpitude, 

b. Admit to violating drug laws, 

c. Received two criminal convictions for total sentencing of 5 or more years, 

d. worked as prostitutes, procurers, 

e. are illegals, 

f. and entered a marriage just to obtain residency [if deportation would result in 
VAWA hardship]. [1154 & 1227] 

It’s clear what has happened. With the ascendancy of the Feminist lobby in Washington the 
immigration policy of keeping out of America nefarious individuals was scrapped in favor of 
allowing criminally prone female con-artists a no-fault route to citizenship. 

The reason for this open door policy that benefits the criminally minded was to keep American 
males limited to the pool of available American females by increasing the risk from marrying a 
foreigner. Male to female ratio in 2000 was 96.3%. 

There is a drive in this country by the majority to use the political to dictate the personal. 

VAWA requires marriages involving aliens to be more conventional and more successful than 
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those involving citizens, which would raise serious constitutional questions. Bark v. 
Immigration & Naturalization Service , 511 F.2d 1200, 1202 (9 th Cir. 1975)(Hufstedler, Circuit 
Judge). 


Procedures denied 


In the VAWA process, the plaintiffs had, have or will have 
no notice, 

no opportunity to speak up and argue on their own behalf, 
cannot present evidence, 
no opportunity to rebut presumptions, 

cannot confront and cross examine witnesses or evidence against them, 
no decision with a statement of reasons or the weight provided the infonnation on which 
the Govt relied in reaching their decision, 
no impartial decision maker. 

The lack of notice and opportunity to be heard is an injury. Carey v. Piphus , 435 U.S. 247, 266 
(1978). 

Nominal Injury 

The denial of procedural due process should be actionable for nominal damages without proof of 
actual injury. Carey v. Piphus, 435 U.S. 247, 267 (1978). 

Nominal damages should unquestionably be awarded for deprivation of procedural due process. 
Stein v. Bureau of Pupil Transp. , 792 F.2d 13, 18 (2d Cir. 1986), cert, denied, 479 U.S. 984 
(1986); Young Ah Kim v. Hurston , 182 F.3d 113, 121 (2d Cir. 1999). 

Fundamental rights deprived by lack of PDP 

The Govt, at the time of filing, was, on infonnation and belief, holding (Moffett, Brannon) or 
held (RDH, Cardozo) hearings kept secret from the plaintiffs that were finding the plaintiffs 
committed certain felonies, misdemeanors or other VAWA wrongs against their alien wives. 

1. Free Speech Injuries 

The secrecy and evidentiary provisions censored or are censoring the plaintiffs from speaking or 
hiring attorneys to speak for them. 

The overbroad prohibitions of “extreme cruelty” and “pattern of violence” deter protected speech 
of US citizens married to aliens. At the time of filing the Complaint, overbroad VAWA 
standards reaching protected speech continued to deter appellant Brannon’s free speech during 
divorce proceedings. 

VAWA also censors other citizens not before the Court from exercising their free speech when 
being found to have committed domestic violence by the Fed Govt. The plaintiffs, therefore, can 
be pennitted to challenge VAWA not only based on the violation of their 1 st Amend Rights but 
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because VAWA will violate free expression rights of others. Va. v. American Booksellers Ass'n, 
484 U.S. 383. 392-93: Broadrick v. Okla. . 413 U.S. 601. 611-12 (1973). 


2. Marital Choice Injuries: 

The VAWA provisions chilled Den Hollander’s marital choices by placing him in a dilemma of 
committing perjury before the USCIS by sponsoring his wife for permanent residency or face 
fraudulent state proceedings and the Federal Government finding facts that he committed 
domestic violence. Complaint ]fl| 66-70. Such is an injury. 

Moffett faced the choice between domestic criminal proceedings falsely started by his wife or 
committing perjury to the USCIS that he had abused her. Complaint 92. 

But both of you did not comply with the pressure? 

Correct, but look at what that choice cost us—financial costs, harm to occupation, reputation, 
and forever labeled the modern-day scourge of society—one accused of domestic violence. 

Choosing to fight for one’s rights should not be a justification for the violation of those rights. 

Plaintiffs could not choose to submit use of the VAWA process as evidence of their wives 
motivation for fraud in filing police complaints or obtaining arrests, TROs or making false 
complaints about violation of TROs. 

Plaintiffs cannot use their wives VAWA motivation to reopen state proceedings fraudulently 
brought against them. 

Plaintiffs did not or do not have the freedom of choice to challenge the accusations and findings 
of marital mistreatment in the VAWA process or to choose to correct the Government’s fact¬ 
findings of domestic mistreatment 

The plaintiffs’ experiences that resulted from VAWA have chilled their right to marital choice. 
All have decided against marrying another alien, which is an ongoing disability similar to what a 
black man experienced in Evers , 358 US 202 (1958). Inferences reasonably drawn from what 
the class representatives experienced (Complaint 53 - 125) allege they will not again marry an 
alien wife. 

Analogy with Evers v. Dwyer , 358 U.S. 202 (1958), would the black class representative, who 
boarded a bus only once and then got off when told he could not sit in the front, board a bus 
again and sit in the front if the segregation statute was not nullified? The SCt. found that such a 
disability gave the man standing to challenge the segregation for a class. 

3. Privacy Injuries: 

When the Complaint was filed, VAWA proceedings were apparently going on and may still be 
going on in which the Fed Govt makes fact-findings of domestic violence against Moffett and 
Brannon. The VAWA process takes time, just the adjustment to status can take more than 2 
years. 
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Such proceedings had likely already occurred with respect to RDH and Cardozo. 

Private infonnation in family matters are bandied about in these proceedings without any of the 
plaintiffs’ consents or being allowed to protect their privacy from unfair or arbitrary invasion. 
The right to privacy protects one’s private life from government intrusion, Olmstead v. United 
States , 277 U.S. 438, 478-79 (1928)(Brandeis, J. dissenting). 

The DOJ considers information in these fact-findings of a personal nature for alien wives and 
subject to privacy restrictions. 5 USC 552(b)(6). If it’s personal and private for wives, then it’s 
personal and private for husbands. 

SCt has held that the personal nature of info protect by Privacy Act from disclosure applies to 
any individual. Dept State, 456 US 595 (1982). 

Communication to NGOs of abuse is a private family matter that warrants protection because it 
was not made in an adversarial proceeding. 

4. Reputation Injuries 

The Supreme Court has long recognized that an injury to reputation will satisfy the injury 
element of standing. Gully v. National Credit Union Admin. Bd. , 341 F.3d 155, 161 (2d Cir. 
2003). 

What American would think it fair to be sidelined while the Government makes detenninations 
that he is a modern day scourge to society. That’s what “battery,” “extreme cruelty,” or an 
“overall pattern of violence” mean in this day and age. And what American would rely on the 
Government’s assurance of “Don’t worry” knowledge of these destructive and false fact-findings 
will only be released to 

1. your alien wife and her lawyer, often paid for by the Government, 

2. Federal agencies that provide benefits to her, 

3. State agencies that provide benefits to her, 

4. Local agencies that provide benefits to her, 

5. Private agencies that provide benefits to her, 

6. Federal law enforcement officials, 

7. State law enforcement officials, 

8. Local law enforcement officials, 

9. Interpol, and 

10. Nonprofit, nongovernmental groups that provide any type of service to immigrants. 

No American would drink that kool aid, just as no American believes that leaking of information 
by functionaries never happens. 

The Amended Complaint at 93, 122 alleges that the alien wives of plaintiffs Moffett and 
Brannon received or are receiving benefits through private immigrant services organizations. 

The providing of benefits requires the Government to communicate with third parties in those 
organizations whether the wife made out a prima facie case of battery or was found to have been 
abuse and that there is a “substantial” connection between the nature of the abuse and the wife’s 
need for benefits. 8 U.S.C. § 1641(c); 74 Interpreter Releases 971 (1997). 
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That’s a communication of defamatory information to third parties that Moffett and Brannon 
cannot prevent, do not have legal recourse for damages, or can even find out about. 5 

They, as all the plaintiffs, are essentially placed on a blacklist, or more appropriately pink list. 
Such listing is treated as an immediately redressible hann because it diminishes (or eliminates) 
the opportunity to practice one's profession even if the list does not impose legal obligations of 
the subject. Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 141 (195 l)(cited 
in Gully) 

Think of the unfairness that the Govt finds the citizen husband committed “battery,” “extreme 
cruelty” or “overall pattern of violence,” and he’s the one who cannot acquire access to these 
records to correct them. 

All the plaintiffs continually face an insurmountable wall blocking their access to such 
findings so as to determine whether the records are inaccurate. And if so, the plaintiffs are 
denied any means for correcting then. 

VAWA repeals the Privacy Act for citizens because the secrecy prevents any administrative 
means or access to the courts to correct Govt records that are seriously flawed due to the one¬ 
sided nature of the Government’s procedure. 

Standing continues with respect to negative references in a person’s prison records because such 
can have a continuing adverse impact on plaintiff. Kerr v. Farrey , 95 F.3d 472, 476 (7 th Cir. 
1996). 

Cannot determine the likelihood of records being release by defendants because the one source 
that knows how often that happens has denied my FOIA for statistics on disclosures, and the 
sources that know how the infonnation is actually used are prohibited from telling the class. 

But the likelihood of injury from disclosure is greater than the likelihood of harm in Bryant v. 
Yellen , 447 U.S. 352, 367-68 (1980). Farm workers had standing to intervene in support of rule 
that water would not be provided to acreage over 160 acres. Standing was based on a likelihood 
of injury in that farm workers would miss an opportunity to buy the excess land. The reasoning 
went this way: (1) lack of water would likely cause large land owners to sell their excess land, 
(2) it was likely the excess land would be sold for below market value, (3) even though farm 
workers did not allege they could afford the land, they would still be hanned; therefore, standing 
existed. 

In a due process challenge to a regulation testing pilots for drugs, “an individual who belongs to 
[the] specific class ... has standing to attack the regulation without offering evidence that he ... 
is likely to be tested.” Cronin v. FAA , 73 F.3d 1126, 1130-31 (D.C. Cir. 1996). 


5 The alien wife of representative Moffett is being assisted by the “Civil Society Helps” of Minnesota, which 
receives funding from DOJ. (Complaint ][ 93). The alien wife of representative Brannon currently receives services 
from the Maryland Heartly House, which receives funding from that state, and The Women's Law Center of 
Maryland, which receives Federal Government funding. (Complaint U 122 refers to these organizations generally 
not by name, U 151-53). 
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Let’s assume alien wives don’t seek benefits, law enforcement doesn’t investigate, FBI doesn’t 
do security clearances. There’s the argument that standing still exists. Oregon residents had 
standing to challenge state statute allowing use of pesticides even though state officials did not 
intend to use statute. Oregon Environmental Council v. Kunzman , 817 F.2d 484, 491-92 (9 th Cir. 
1987). By analogy, citizen husbands have standing to challenge the disclosure exceptions even 
though no one intends to use them. 

Catch 22: The lower court requires specifics with what Fed Govt doing with private and 
defamatory info but secrecy prevents plaintiffs from finding out. Lower court demands an 
allegation of harm, but the infonnation on which such an allegation must be based is kept secret 
from the persons who have to make the allegation. 

Anticipation of communication private and defamatory info 

The anticipation of future injury itself can provide standing when persons reasonably suffer fear 
of the risks they cannot do anything to lessen. N.Y.P.I.R.G. v.Whitman , 321 F.3d 316, 325-26 
(2d Cir. 2003). The distinction between exposure to excess air pollution, or communication of 
private and defamatory info, and uncertainty about exposure, or uncertainty about 
communication of private and defamatory info, is one largely without a difference since both 
cause personal and economic hann. 

Infringement opportunity to work 

Corporations check whether applicants have arrest records or had restraining orders filed against 
them, and if so, usually deny the applicant a job. As a result Cardozo has had difficulties in 
changing jobs (Qnplnt ]J 104) and Moffett’s career has suffered. 

Valmonte v. Bane , 18 F.3d 992 (2d Cir. 1994). 

The Second Circuit found that the potential employers of Valmonte in the child care field 
will learn of her being on the list and not hire her, or if they do hire her, will have to explain 
why. This was a deprivation of her opportunity to seek employment caused by a statutory 
impediment established by the state. 

VAWA has already interfered with Moffett and Cardozo’s seeking employment. 

5. Impartial adjudicator 

The Complaint^ 126-39 alleges that the VAWA Unit of the USCIS Vt. Service Center, which 
receives all VAWA applications for full permanent residency, is prejudiced against citizen 
husbands in the application of the VAWA provisions. At this stage, it is not necessary to prove 
such. 

Further, since prejudice or partiality means forming an opinion without adequate knowledge or 
examination, Webster’s Third New International Dictionary , 1993, the anonymous Govt decision 
makers are not neutral because they base their decisions on only one side of the story and are 
uninformed as to all the relevant facts which results in them making arbitrary and erroneous 
decisions. 
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6. Evidentiary proof 
Untrustworthy evidence 

Moffett and Brannon, as of the filing of the Complaint, on information and belief, were 
having or were about to have incompetent evidence used against them to find they committed 
“battery,” “extreme cruelty,” or an “overall pattern of violence:” 

Presumptions: 

The evidentiary provisions treat affidavits from alien wives and their supporters, police 
complaints, arrest records, and TROs as prima facie evidence of the ultimate fact of abuse. 
Normally, such a presumption requires the party against whom the evidence applies to present 
evidence disproving the ultimate fact. But evidence submitted by citizens is discarded, so they 
have no opportunity to repel the presumption and that violates due process. 

Weight: 

TROs, medical reports, police reports, and other official documents will receive more 
weight than other documents. Virtue, INS Memorandum , 76 Interpreter Releases 162, 168-169 
(Jan 25, 1999). 

Standard Proof: 

Under VAWA the only proof proffered comes from aliens, so whatever standard the 
adjudicators choose in finding mistreatment will be met—beyond a reasonable doubt, clear and 
convincing or preponderance. Even the police complaints, the arrest records that resulted from 
police complaints, and the TROs—all ex parte —have one source: the alien wife and her helpers. 

Equal Protection Injuries 

The Government may not “bolt the door to equal justice.” Griffin v. Illinois , 351 U.S. 12, 17 
(1956). 

Males and females pretty much squabble the same way, argue, shout, curse, threaten, hit but 
there is one fundamental difference: females are more intimidated by such confrontations than 
males and the VAWA provisions were intended to punish men for that feminine weakness. In a 
society that holds the sexes equal, such preferential treatment on one sex violates equal 
protection. 

E/P violation 


1. Intent to discriminate 

2. Classification 

3. Strict scrutiny for suspect classes or fundamental rights 
E/P Injury 


Barriers to plaintiffs 
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They are the denial of equal treatment, denial to compete on an equal footing. It does not require 
a plaintiff to allege that had the barriers been absent he would have avoided the deprivation of a 
liberty interest—that he would have benefited without the barriers. Northeastern Fla. Assoc. 

Gen. Contractors Am. v. Jacksonville , 508 U.S. 656, 666 (1993)(contractors did not have to 
allege that had the City allowed them to bid on female and minority set-aside projects they would 
have received the contracts); Turner v. Fouche . 396 U.S. 346 (1970)(plaintiff who did not own 
property challenged law requiring members of school board to own property. Plaintiff did not 
have to allege he would have been appointed to school board); Regents of Univ. of Cal, v. 

Bakke, 438 U.S. 265 (1978)(equal protection injury was not pennitting Bakke to compete for 
admission positions set aside for minorities. For standing, he did not have to allege that without 
the set asides he would have been admitted.) 

This case can be looked at in two ways: 

1. The VAWA provisions have erected barriers for the plaintiffs (secrecy, ignoring 
evidence, reliance on incompetent evidence, overbroad and vague definitions, lack of access to 
records, lack of procedures to prevent disclosure of records) that: 

A. Prohibit the plaintiffs from obtaining the benefits of a fact-finding of not having 
committed abuse while their alien wives acquire the benefit of a fact-finding that the plaintiffs 
did domestic violence; 

B. Prevent the plaintiffs from accessing the fact-finding records; 

C. Keep the plaintiffs from correcting records, which alien wives can do through the 
Privacy Act; 

D. Keep the plaintiffs from limiting disclosure of information in the records, which the 
alien wives can do by refusing to grant pennission. 

Those are the benefits denied the plaintiffs but provided their alien wives. 


Or 

2. The benefits denied are the actual procedures that the VAWA provisions granted and are 
granting their alien wives. In which case, the benefits are denied outright. The fundamental 
interest impaired is P/D/P. 

From the other side of the coin the disparate treatment is not in benefits granted, but in burdens 
imposed by reducing the plaintiffs’ fundamental rights with respect to their non-pennanent alien 
wives when fact-findings were, are, or will be made as to alleged abuse by the plaintiffs. 

Think of it as a rugby game with a winner and loser. The winners, the plaintiffs’ alien wives 
receive a fact-finding that they were abused. The losers, the plaintiffs, receive a fact-finding that 
they engaged in domestic violence. 

Invidious discrimination itself is an injury. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by stigmatizing 
members of the disfavored group as ‘innately inferior’ and therefore as less worthy participants 
in the political community, ... can cause serious noneconomic injuries to those persons who are 
personally denied equal treatment....” Heckler v. Mathews, 465 U.S. 728, 739-740, 104 S.Ct. 
1387, 79 L.Ed.2d 646 (1984)(emphasis added). 
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1. Plaintiffs as citizens v. non-permanent aliens: 

On the face of the VAWA provisions, plaintiffs as citizens are treated differently than non¬ 
permanent aliens. The disparate treatment is not in immigration benefits granted, but in burdens 
imposed when the Govt makes fact-findings as to the plaintiffs’ committing domestic violence. 

Discriminatory purpose as a motivating factor is required but need not be the only motivating 
factor. Arlington Heights v. Metro. Hous. Dev. Corn. , 429 U.S. 252, 266 (1977). 

Keeping the proceedings secret from citizens, forbidding citizen’s to submit evidence, and the 
open-ended definitions of abuse are so contrary to detennining the truth that one motivation must 
have been invidious discrimination against citizen husbands. See Zablocki v. Redhail , 434 U.S. 
374, 388-90 (1978)(other proceedings served statutes alleged purpose of collecting money from 
husbands delinquent in child support making infringement on marital right unnecessary). 

Govt claims that citizens and aliens are not similarly situated, which means it can give aliens 
more rights than citizens. Neither the Government nor I have found a case that says the 
Constitution grants more rights to aliens than citizens. Perhaps it does, but I doubt it. 

Where the rights of persons are at stake, whether citizens, legal or illegal aliens, the law is 
neutral. Romer v. Evans , 517 U.S. 620, 623 (1996). P/D/P protects aliens as well as citizens. 
Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 162 (Frankfurter J., 
concurring)(1951). 

2. Males v. Females: Citizen husbands v. non-pennanent alien wives (Complaint ][ 160), Citizen 
husbands married to aliens v. citizen wives married to aliens (Complaint ]J 161). 

The legislative history of VAWA and its name shows the Act was based on stereotyping males 
as batterers and females as victims. 6 

Discriminatory on Face: 

It’s called the “Violence Against Women Act”—not the “Violence Against Persons Act.” 
When considering the social convention at the time of passage, 1994, and today of making 
speech sex-neutral by using “person” or “he or she,” the name is not sex-neutral. 

Discriminatory Purpose: 

Throw a dart at VAWA’s legislative history and near where it strikes will say females are 
victims, males are batterers or words to that effect. 


6 Half of all cases of domestic violence were mutual in nature. For one-way (non-mutual) violence, women were 
responsible for 71% of such cases. Center for Disease Control Study, Daniel J. Whitaker et al. (2007) Differences in 
Frequency of Violence and Reported Injury Between Relationships With Reciprocal and Nonreciprocal Intimate 
Partner Violence . American Journal of Public Health , May 2007, Vol. 97, No. 5, pp. 941-47. 
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VAWA’s legislative history shows the discriminatory intent of the Act: S. Rpt. 101-545, 
S. Rpt. 102-197, 140 Cong Rec S 12314, 12496, 6018 (stop violence against women, most 
women victimized in the home, to help the large number of women victimized by violence). 

VAWA was enacted “to address violence against women.” Cong. Research Service, 
Library of Cong. VAWA History and Federal Funding. 

United States v. Casciano , 124 F.3d 106 , 110 (2d Cir. 1997)(FEINBERG, OAKES and 
LEVAL)(Feinberg wrote opinion). 

The Violence Against Women Act is a comprehensive statute designed to provide women 
nationwide greater protection and recourse against violence and to impose accountability on 
abusers. 

Hernandez v. Ashcroft , 345 F.3d 824, 827, 840, 841 (9 th Cir. 2003), the Ninth Circuit 
held: “With the passage of VAWA, Congress provided a mechanism for women who have been 
battered or subjected to extreme cruelty to achieve lawful immigration status independent of an 
abusive spouse.” “Congress's goal of protecting battered immigrant women and recognition of 
past govermnental insensitivity regarding domestic violence.” “Congress's goal in enacting 
VAWA was to eliminate barriers to women leaving abusive relationships.” “The INS conceded 
at oral argument that [VAWA] was a generous enactment, intended to ameliorate the impact of 
harsh provisions of immigration law on abused women.” “By defining extreme cruelty to 
encompass “abusive actions” that "may not initially appear violent but that are part of an overall 
pattern of violence," 8 CFR 204.2(c)(l)(vi) protects women against manipulative tactics aimed 
at ensuring the batterer's dominance and control.” 

Congress to this day continues its stereotypical discriminatory view of males as offenders 
and females as victims of domestic violence by passing H. Res 110-590 about raising the 
awareness of domestic violence. The June 10, 2009 Senate hearing on “The Continued 
Importance of VAWA,” only females in support of VAWA were invited to testify. 

So VAWA violates equal protection. 

Discriminatory Application: 

Though the law itself be fair on its face and impartial in appearance, yet, if it is applied 
and administered by public authority with an evil eye and an unequal hand, so as practically to 
make unjust and illegal discriminations between persons in similar circumstances, material to 
their rights, the denial of equal justice is still within the prohibition of the Constitution.” Yick 
Wo v. Hopkins . 118 U.S. 356. 373-74 (1886). 

Gordon’s treatise on Immigration Law and Procedure , § 41.05(1) and feminist advocates, 
such as Gail Pendleton of the National Immigration Project, make clear: it is primarily alien 
wives who use the VAWA process. 

The discriminatory application of the VAWA provisions by the Vermont Service Center 
and the bias of the Center toward men are alleged in the Amended Complaint, which at this stage 
of the proceedings is considered accurate. (Complaint fU 126-39). 

The government states that even if a disproportionate number of alien wives obtain full 
pennanent residency through the VAWA process, that has no bearing on the plaintiffs. (Reply p. 
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8). Not so, in order for alien wives to succeed via VAWA, the citizen husbands of all those 
successful alien wives had to be found to have committed “battery,” “extreme cruelty,” or an 
“overall pattern of violence.” So the disproportionate application of the VAWA provisions 
indicates not only 

1. discrimination against citizen husbands, such as the plaintiffs, v. their alien wives, but 

2. discrimination against citizen husbands v. citizen wives who marry alien men. This 
discrimination is even supported by the Government that states “equal protection challenge 
might plausibly be brought by an alien male in response to the denial of his own VAWA 
petition....” If an alien male can bring an equal protection action because of the disproportionate 
success of alien females with VAWA that means citizen wives are being treated preferentially in 
the proceedings that find mistreatment as compared to citizen husbands. 

The Govt argues that an E/P violation cannot occur from a facially neutral statute whose 
application primarily burdens one group. If this Court holds that is accurate, it is fine with me 
because it will land this case in the Supreme Court. 

Past 


Representative Cardozo’s ex-wife already obtained her full permanent residency through VAWA 
in which the secrecy, evidentiary and arbitrary definition obstacles barred him but benefited his 
ex-wife. 

On going 

At the filing of the Complaint, two of the plaintiffs were locked out of the VAWA fact-finding 
process by the obstacles of secrecy, evidentiary restraints, arbitrary definitions: Moffett and 
Brannon. Both want to challenge the evidence being presented against them. 

Forward looking 

Forward looking relief requires that the plaintiffs be ready, willing and able to challenge the 
evidence and any findings against them and the disclosure of such. Northeastern Fla. , 508 US at 
665 n.5. Complaint]}219(f). 

Plaintiffs are ready, willing and able to access any resulting records, make necessary corrections, 
and prevent disclosure of false and privacy infonnation. Complaint ]J 219(e)(f)(g) 

Overbroad Injury 

Enactments are facially overbroad when their reach is so sweeping that they could deter persons 
from engaging in protected speech, Broadrick v. Okla. , 413 U.S. 601, 612 (1973). The SCt. has 
found in a number of cases that constitutional violations may arise from the deterrent, or 
“chilling,” effect of governmental regulations that fall short of a direct prohibition against the 
exercise of First Amendment rights. Faird v. Tatum , 408 U.S. 1,11 (1972). 

For purposes of standing, subjective chill requires some specific action on the part of the 
defendant in order for the litigant to demonstrate an injury-in-fact. Morrison v. Bd. of Educ. , 
521 F.3d 602, 609 (6 th Cir. 2008). Here the specific actions are the fact-findings of abuse, which 
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can be based on a citizen engaging in protected speech, such as: 

1. Extreme cruelty includes verbal infliction of emotional distress and speech intended to 
control and exercise power (Gail Pendleton) or tone of voice (ASISTA, funded by 
VAWA). 

2. Overall pattern of violence includes name-calling, criticizing, insulting, belittling, false 
accusations, ridiculing, (National Victim Assistance Academy, funded by DOJ); 
“calling [wife] sexually degrading names,” “comments about women’s bodies,” 
“accusing [wife] of having a lover,” “reminding [wife] of her duties,” “threatening to 
leave [wife],” “calling [wife] to make sure she is okay,”—all protected speech. DOJ 
funded studies: 1999 National Victim Assistance Academy , chap. 8; Family Violence 
Prevention Fund, Breaking the Silence - Training Manual, pp 55-58 (2006). 

At the time of filing the Complaint, Brannon was still in divorce proceedings, leading to the 
chilling of his protected speech so as to prevent its use in VAWA fact-findings. 

Vague Injuries 

Applies to laws regulating fundamental rights that require reasonable men to guess at what the 
laws prohibit. Connolly v. General Constr. Co., 269 U.S. 385, 391 (1926). 

All the plaintiffs are deterred from again marrying a foreigner—marital choice fundamental 
right—because, in part, of the lack of clear guidelines as to what constitutes “battery,” “extreme 
cruelty,” or “pattern of violence” under VAWA. 

For example: 

a. Battery touching wife when she doesn’t want to be touched, and he is expected o 
read her mind. 

b. Extreme Cruelty “includes trying to obtain custody of the children, being jealous 
(Fegal Assistance Foundation Chicago), any behavior that might influence 
another (Gail Pendleton). 

c. Overall pattern of violence includes psychological mistreatment and other abusive 
actions that may not initially appear violent but are a part of an overall pattern. 8 
CFR 204.2(c)(l)(vi). Violence = social isolation, degradation, humiliation, 
ignoring, breaking promises, and destroying trust (National Victim Assistance 
Academy, funded by DOJ). 

Overbroad and Vague 

The only standard is that officials will know abuse when they see it, which allows bureaucrats to 
determine “battery,” “extreme cruelty” and “overall pattern of violence” on the basis of their 
personal preferences, which the Govt apparently did to the plaintiffs. 

The Federal Register even admits the expansive reach of the “flexible” concepts of “battery,” 
“extreme cruelty” and “overall pattern of violence” by stating, “[i]t is not possible to cite all 
perpetrations that could be acts of violence under certain circumstances... [so] the rule does not 
itemize abusive acts other than those few particularly egregious examples.” The Govt even uses 
non-battery and non-cruelty acts and speech—also undefined—to “establish a pattern of violence 
and to bolster claims” that “battery” or “extreme cruelty” occurred.61 Fed. Reg. 13,061,13,066 
(1996). 
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In VAWA proceedings, the term “violence” has no dictionary meaning but is a grab bag of any 
activity or speech. 7 

Under these virtually boundless and indefinite terms as used by the Govt, the plaintiffs were 
apparently found to have “battered” or subjected to “extreme cruelty” or an “overall pattern of 
violence” their alien wives without any distinction among criminal wrongs or civil wrongs or 
conduct or speech that is not a wrong but is considered “offensive” based on the subjective 
sensitivities of the politically correct who put those terms into the law in the first place. 

"The Supreme Court has explicitly held on numerous occasions that speech cannot be restricted 
simply because it offends people. In Street v. New York . 394 U.S. 576, 592 (1969), the court 
held that '[i]t is firmly settled that under our Constitution the public expression of ideas may not 
be prohibited merely because the ideas are themselves offensive to some of their hearers.'” 

The terms “battery,” “extreme cruelty” and “over all pattern of violence” were intentionally left 
over inclusive and imprecise for their in terrorem effect on Americans marrying foreigners. The 
purpose and impact is to domineer over virtually every aspect of a citizen’s marital relationship 
with an alien by punishing him for acts that include constitutionally protected speech he may use 
in times of quarrels and in times of making-up. 

It’s an example of using political power to control the purely personal when no criminal or civil 
wrongs have occurred. 

Bill of Attainder 

Politicians aren’t exactly known for their courage. 

Designates a class of persons for punishment without a trial. United States v. Brown , 381 U.S. 
437, 450 (1965). VAWA provisions don’t use that language but accomplish that result. 

Punishment = loss of right or privilege. Black’s Law Dictionary . 

Ch Justice Marshal said “[a] bill of attainder may affect the life of an individual, or confiscate 
his property, or may do both.” US v. Brown , 381 U.S. 447. 

The punishment, which applies to citizens who marry aliens—but mainly males, is the chilling of 
their freedom of choice in marriage because marriage to and divorce from an alien wife makes 
any citizen male vulnerable to the Govt finding he committed “battery,” “extreme cruelty,” and 
“overall pattern of violence” without any legal recourse to disprove or correct such a finding. 

Some of these fact-findings against citizens are serious and amount to indictments, which make 
it necessary to give them a chance to prove themselves innocent. 


7 Why not use the definition of violence in Ortega-Mendez v, Gonzales . 450 F.3d 1010, 1014 (9 th Cir. 2006)( 18 
U.S.C. § 16), the use of physical force that causes injury. 
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The VAWA bill of attainder resulted from the feminist, domestic violence industry, which was 
aptly described by Alexander Hamilton, “Legislative interferences in cases affecting personal 
rights become jobs in the hands of enterprising and influential speculators, and snares to the 
more productive but less informed part of the community.” Federalist Paper No. 44, p. 351. 

All plaintiffs choice in marital relations continue to be chilled because of the VAWA provisions. 

Failure to deport wives never alleged as an injury 

“For purposes of ruling on a motion to dismiss for want of standing, both the trial and reviewing 
courts must accept as true all material allegations of the complaint, and must construe the 
complaint in favor of the complaining party,” Warth v. Seldin , 422 U.S. 490, 501 (1975), not in 
favor of the defending party, nor in favor of the Court’s personal views. 

Standing 

Lower Bar for Pleadings 

The Supreme Court has commented on the lowered bar for standing at the pleading stage, 
stating that "general factual allegations of injury resulting from the defendant's conduct may 
suffice, for on a motion to dismiss we ’presum[e] that general allegations embrace those 
specific facts that are necessary to support the claim.'" Lujan v. Defenders Wildlife , 504 US 
555,561 (1992). 

This Court echoed that point in Baur v. Veneman , 352 F.3d 625, 631 (2d Cir. 2003), stating 
that "at the pleading stage, standing allegations need not be crafted with precise detail, nor 
must the plaintiff prove his allegations of injury." 

At this point in the litigation, Plaintiffs need not present evidence to prove that we were 
injured, are being injure, or face future injury or increased risk of injury or that the Govt 
caused our injuries, or that the remedies we seek will redress those injuries. 8 

In a facial complaint, determining a motion to dismiss for lack of standing under Fed. R. Civ. 
12(b)(1), a “court must take all facts alleged in the complaint as true and draw all reasonable 
inferences in favor of [the] plaintiff.” Raila v. US , 355 F.3d 118, 119 (2d cir. 2004). 9 

Standing simply means that the plaintiff is entitled to 'walk through the courthouse door’ and 
raise his grievance before a federal court. Baur v. Veneman , 352 F.3d 625, 642 (2d Cir. 2003). 

Standing based on class 

Secrecy makes finding class reps difficult because most don’t even know whether they are the 
subjects of VAWA proceedings, so standing should rest on the class as a whole rather than the 
class reps. 


g 

The presence of one party w/ standing is sufficient. Rumsfeld v. Forum for Academic & Institutional Rights. 
Inc.. 547 U.S. 47 n. 17 (2006). 

9 

A facial Rule 12(b)(1) motion is not converted into a Rule 56 S/J motion when evidentiary matters outside the 
pleadings are submitted, such as the Cardozo affidavit. 
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Requirements 

The SCt. has always taken the case-or-controversy requirement to mean cases and controversies 
of the sort traditionally amenable to, and resolved by, the judicial process. Steel Co. v. Citizens 
for a Better Env't , 523 U.S. 83, 102 (1998). 

Requires: 

1. Distinguishable and perceptible invasion of legally protected interest or immediate threat 
of such invasion, 

2. Fairly traceable to VAWA provisions and enforcement (can be met by likelihood that 
requested relief will address injury), and 

3. Court can provide a remedy. 

All measured at the time action filed. Friends of the Earth, Inc, v. Laidlaw EnvtL Servs. , Inc. , 
528 U.S. 167 (2000) 

Adverseness 


Standing depends on whether there is an adversarial dispute. Warth v. Seldin , 422 U.S. 490, 498 
(1975). 

When one person accuses another of crimes and wrongful acts, the adversity exists between the 
accuser and the accused—not between the accuser and the adjudicator. 

Injury or threat of injury 

Injury-in-fact = 

1. the asserted injury must be concrete—which the SCt has also described as direct, real , 
and palpable. Interests and “values of an abstract nature or esoteric nature can provide the basis 
for standing,” O’Hair v. White , 675 F.2d 680, 687 (5 th Cir. 1982), such as the highly abstract 
rights to speech, association and equal protection, Wright, Fed. Prac. & Proc. Supp., § 3531.4, at 
pp. 954-55 (2008); 

2. particularized —which the SCt has also described as personal, individual, distinct, and 
differentiated—not generalized or undifferentiated; 

3. actual or imminent —which the SCt has also described as certainly impending and 
immediate—not remote, speculative, conjectural, or hypothetical. 

Connecticut v. Am. Elec. Power Co., 2009 U.S. App. LEXIS 20873 *78-79 (2009). 

Even an identifiable trifle is enough for standing to fight out a question of principle, the trifle is 
the basis for standing and the principle supplies the motivation. Connecticut v. Am. Elec. Power 
Co., 2009 U.S. App. LEXIS 20873 *79 (2d Cir. 2009)(global warming); United States v. 
SCRAP, 412 U.S. 669, 690, n. 14 (1973). 

Evers v. Dwyer: 

Compare this case to Evers v. Dwyer , 358 U.S. 202 (1958). A blackman, who had never ridden 
a bus before, boarded a public bus and sat in the front. When told by police to move to the rear 
or leave the bus, he left. He was not arrested, he was not fined, but he was humiliated—a past 


22 



injury. Yet the SCt. held that he had standing to bring a class action for declaratory and 
injunctive relief. 

The Supreme Court reasoned that where: 

(1) the record showed the state intended to continue to enforce the segregation statute—as is 
alleged here that the defendants intend to continue to enforce the VAWA provisions, 

(2) the plaintiff class representative was not bound to continue riding the buses at the risk of 
arrest if he did not comply with sitting in the back—as here the class representatives do not have 
to continue marrying alien females at the risk of the hanns alleged, 

(3) a resident of a town who cannot use transportation without being subjected to special 
disabilities—as here a citizen of the US who cannot exercise his fundamental right to marry an 
alien without being subjected to special disabilities, 

Then the individual has a “substantial, immediate and real interest in the validity of the statute 
imposing the disability, so he has standing—the same in this case. 

Prudential Standing 

Prudential standing considerations include the rule barring adjudication of political question, 
generalized grievances more appropriately addressed in the representative branches, raising 
another person’s rights, and the requirement that a plaintiffs complaint fall within the zone of 
interests protected by the law invoked—here the plaintiffs invoke the Constitution. 

Political Question 

The political question doctrine is "primarily a function of the separation of powers," Baker v. 
Carr , 369 US 186, 210 (1962), "designed to restrain the Judiciary from inappropriate interference 
in the business of the other branches of Government," US v. Munoz-Flores , 495 US 385, 394 
(1990), where that other branch is better suited to resolve an issue. Connecticut v. Am. Elec. 
Power Co. . 2009 U.S. App. LEXIS 20873, *19-20 

“ Baker set a high bar for nonjusticiability.” Connecticut v. Am. Elec. Power Co. 
Notwithstanding ample litigation, the Supreme Court has only rarely found that a political 
question bars its adjudication of an issue. 102 Colum L Rev 237, 267-68 (2002). The Supreme 
Court wrote: 

“a court [can] acknowledge the possibility that a constitutional provision may 
not be judicially enforceable. Such a decision is of course very different from 
determining that specific congressional action does not violate the Constitution. 

That determination is a decision on the merits that reflects the exercise of 
judicial review, rather than the abstention from judicial review that would be 
appropriate in a case of a true political question.” Dep’t of Commerce v. Mont., 

503 U.S. 442, 458 (1992). 

Separation of powers should not be used as an excuse to prevent standing when at stake are the 
rights of an unpopular minority that has no meaningful political access. Antieau & Rich, 

Modern Constitutional Law, § 48.37. 
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Generalized Grievance 


The protection of individual constitutional rights is a central part of the role under separation of 
powers assigned to the judiciary where “[t]he touchstone to justiciability is injury to a legally 
protected right. Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 140-41 
(1951). 

“[Wjhere federally protected rights have been invaded, it has been the rule from the beginning 
that courts will be alert to adjust their remedies so as to grant the necessary relief.” Bell v. Hood , 
327 U.S. 678, 684 (1946)(citing Marbury v. Madison , 1 Cranch 137, 162-63, 2 L.Ed., 60 (1803). 
And protect individual interests from the excesses of democratic processes. Wright & Miller, 
Fed. Prac. & Proc. , § 3531.4, p. 952 (Supp. 2008). 

While plaintiffs can certainly seek redress through the political process, "the fact that a political 
forum may be more readily available where an injury is widely shared . . . does not, by itself, 
automatically disqualify an interest for Article III purposes." F.E.C. v. Akins , 524 U.S. 11, 24 
(1998). 

Traceability 

Injury is sufficient to establish Article III standing when it traces an injury to the defendant's 
conduct. See Connecticut v. Am. Elec. Power Co., 2009 U.S. App. LEXIS 20873 *94 
(2009)(citing DC District Case). 

Causation for standing requires a fairly traceable connection between the challenged conduct— 
VAWA provisions and their enforcement—and the claimed injury. Duke Power Co. , 438 U.S. at 
78-79. Causation is not defeated because plaintiff has in some sense contributed to his own 
injury. 

The causation chain does not start with the filing of self-petitions but with the existence of the 
VAWA provisions that the Govt enforces. Without the VAWA provisions there is no self- 
petitioning and there is no finding by the Govt of “battery,” “extreme cruelty,” or “overall 
pattern of violence” in proceedings that the Govt keeps secret. 

The causal connection includes state proceedings brought by the plaintiffs’ wives—third 
parties—because fairly traceable injuries do not require the Govt’s actions to be the last step in 
the chain of causation, Bennett v. Spear, 520 U.S. 154, 168-69 (1997), and it matters not whether 
that last step is a discretionary decision—alien wives can decide to bring false charges or not, see 
F.E.C. v. Akins , 524 U.S. 11, 25 (1998), for standing can be based on a prediction that remedial 
benefits or harm will flow from nonparties behavior in response to a decision, Duke Power Co., 
438 U.S. at 74-75. 

The injury may be indirect where a defendant’s actions directly affect someone other than the 
plaintiff. Wine & Spirits Retailers, Inc, v. Rhode Island, 418 F.3d 36, 45-46 (1 st Cir. 2005). 

The Government’s reliance on “primary evidence” (various official documents) causes alien 
wives to institute fraudulent arrests, fraudulent police complaints, temporary restraining orders, 
and fraudulent violations of TROs all of which are ex parte, often dismissed, but primary proof 
for the Government of the plaintiffs’ abuse. 
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Here the third-parties are the alien wives who filed false police complaints that led to arrests 
(Moffett, Cardozo) and swore-out fraudulent TROs (RDH, Brannon) or fraudulent complaints of 
TRO violations (Cardozo). Whether they did this in order to meet the evidentiary requirements 
to assure a successful VAWA self-petition is a fact question that can only be resolved through 
discovery. However, the Amended Complaint alleges they did such, and at this point in the 
proceedings, the allegations are deemed true. 

The Government tries to impose a heighten standard for causation by requiring the class 
representatives to “establish” a connection between the VAWA provisions and state criminal 
and civil proceedings regularly brought by the plaintiffs alien wives—to assure winning the prize 
of permanent residency by creating a trail of “primary evidence.” (Reply p. 3). 

“Establish” means prove. Black’s Law Dictionary . Complaints allege. The plaintiff must 
not be put to the test to prove his allegations at the pleading stage. 

At this stage, the Court is dealing with the pleading—the Complaint in which the plaintiffs allege 
hann that distinguishes them from others. If the Govt wanted to argue that the allegations are 
untrue, then they should have moved for S/J. The Court cannot say now, especially given the 
Government’s secrecy, that the VAWA provisions have not hanned, are not harming and will not 
hann the plaintiffs. 

VAWA provisions cause the use of state proceedings against citizen husbands (fraudulent police 
complaints leading to arrests, TROs) which increases divorce costs—a more direct causation 
than in U. S. v. SCRAP , 412 U.S. 669, 688 (1973). In SCRAP , causation supported standing 
when the lack of an environmental impact study would result in a regulation that would increase 
rail rates, which would increase transportation costs of recyclables, thereby increasing use of 
more natural resources that harms the environment in which the plaintiffs enjoyed recreation. 

Govt uses Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-42 to argue that federal courts 
cannot redress injury "that results from the independent action of some third party not before the 
court." Simon did not reach its result on that basis but rather the plaintiffs sued the wrong 
entities; therefore, the Simon plaintiffs could not establish injury, nor could the lawsuit redress 
the actual injuries they allegedly suffered. Connecticut v. Am. Elec Power Co., 2009 U.S. App. 
LEXIS 20873 *102 (2009). 

Causation is also satisfied by showing there is a substantial likelihood that the requested relief 
will redress the injuries. Duke Power Co., 438 U.S. at 75 n. 20; United States v. SCRAP , 412 
U.S. 669, 688-90 (1973). 

Redressability 

The last clause of the relief in the Amended Complaint 219(c), App. 31, about any plaintiffs 
again marrying a foreigner is withdrawn, since their past experiences caused by VAWA have 
deterred them from ever again marrying a foreigner. 

The plaintiffs are not seeking immigration benefits. 
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They are seeking fairness when the last remaining superpower goes about finding they 
committed “battery,” “extreme cruelty,” or an “overall pattern of violence.” 

They are seeking an end to discrimination by that superpower when it treats its own citizens as 
having fewer rights than non-permanent aliens. America’s sovereignty allows it to do pretty 
much as it will with aliens, but not so with Americans. Power over the conduct of aliens does 
not translate into power to control citizen activities in a manner that is arbitrarily and 
subjectively determined by the Government. 

A party need only demonstrate that it would receive "at least some" relief to establish 
redressability. Connecticut v. Am. Elec. Power Co., 2009 U.S. App. LEXIS 20873 *100 (2009). 

Nominal damages for past injuries: 

Because of the importance to organized society that procedural due process be observed, the 
denial of it is actionable for nominal damages without proof of actual injury. Carey v. Piphus, 
435 U.S. 247, 266(1978). 

Nominal damages are available in actions alleging violations of constitutionally protected rights. 
Dean v. Blumenthal , 577 F.3d 60, 66 (2d Cir. 2009). 

Lack of compensatory damages "does not negate standing. Bridgeport & Port Jefferson 
Steamboat Co. v. Bridgeport Port Auth. , 567 F.3d 79, 85 (2d Cir. 2009). 

Nominal damages will not violate sovereign immunity because it will not cause a substantial 
bothersome interference with government. Littell v. Morton , 445 F.2d 1207, 1214 (4 th Cir. 

1971). 

Injunctive or declaratory relief: 

The injury must be capable of being redressed through injunctive relief. Robidoux v. Celani , 987 
F.2d 931, 938 (2d Cir. 1993). 

The plaintiff may meet this standard by alleging that the defendant was engaging in the unlawful 
practice against the plaintiff at the time of the complaint. Id.; see also City LA v. Lyons, 461 US 
95, 111 (1983)(standard also met where the plaintiff has suffered injury and there is a substantial 
likelihood that he or she will again be subjected to the allegedly unlawful policy in the future). 

The plaintiff class requests (Complaint Tf 219): nominal damages for past injuries; invalidating 
and enjoining the operation of the VAWA provisions (the traditional method for enforcing 
personal constitutional rights, Wright, Fed. Prac. & Proc. Supp. , § 3531.6, pp 1191-92 (2008)); 
access to records holding them guilty of mistreatment and a fair means, similar with the Privacy 
Act 5 U.S.C. 552a(d), to correct those records; specific and limited definitions of mistreatment; 
and procedures for preventing the disclosure of private and false information about them. Such 
remedies will prevent or at least alleviated the injuries caused by the VAWA provisions. See 
Massachusetts v. EPA, 127 S. Ct. 1438, 1458 (2007)(some measure of relief suffices). 

Wrt (e) in the Complaint: The U.S. Attorney alleges that the Amended Complaint requests 
“granting plaintiffs access to their ex-wives immigration records” (Defendants Memorandum p. 


26 



12 at (3)). The records to which the Amended Complaint requests access are those concerning 
the defendants’ findings that class members mistreated their alien wives. 

Wrt (j) above: The Govt prevaricates in order to infer as unreasonable the request to switch the 
VAWA self-petitioning decisions to the USCIS district offices where the aliens reside. USCIS 
district offices were the ones that originally made the decisions whether to grant a VAWA self¬ 
petition. But pressure from the Feminist lobby caused the Government to switch all self- 
petitioning decisions to the Vermont Service Center, which created the VAWA unit. Virtue, 
Memorandum , 74 Interpreter Releases 971, 972 (May 6, 1997). The switch facilitated 
influencing decision makers to favor alien wives over citizen husbands. (Amended Complaint 
126-139). 

If the Court dismisses injunctive and declaratory relief, but allows nominal damages, then every 
citizen who finds himself in a similar situation will have to bring his own individual action, but 
because of the time and costs, many will not. 

As a result, some of the more injurious and widespread Government actions could be questioned 
by nobody. 

Family law is state law. 

It is appropriate for the federal courts to leave delicate issues of domestic relations to the state 
courts. Elk Grove Unified School Dist. v. Newdow , 542 U.S. 1, 12 (2004) 

The resolution of domestic disputes is better left to the states where they have always resided. 
The Constitution requires a distinction between what is truly national and what is truly local. 

U. S. v. Morrison . 529 U.S. 598. 617 (2000). 

The whole subject of the domestic relations of husband and wife, parent and child, 
belongs to the laws of the States and not to the laws of the United States. In re Burrus , 

136 U.S. 586, 593-94 (1890) (emphasis in original)(child custody). 

Just because an alien wife is allegedly mistreated or actually mistreated doesn’t mean we have to 
give her pennanent residency and citizenship. What if she’s an associate of the Russian and 
Chechen mafias or of A1 Qaeda. There’s no necessary connection between domestic discord and 
citizenship. The connection was made solely to intimidate American men out of taking foreign 
wives. 

Alien marriages cannot be required to be more successful than domestic. Attempts to regulate 
their life styles would likely raise serious constitutional questions. See Bark v. Immigration & 
Naturalization Service . 511 F.2d 1200, 1202 (9 th Cir. 1975). 

Raised State Rights Issue Below 

A litigant waives an argument for purposes of appellate review by failing to present it below. 

The Court of Appeals, however, has discretion to consider arguments waived below because its 
waiver doctrine is entirely prudential. In re Nortel Networks Corn, Sec. Lit. , 539 F.3d 129, 132- 
33 (2d Cir. 2008). 
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The Amend Cmplnt at ^ 215 and the Opposition Mtn Dsmss pp. 4-5 raised the state rights issue 
below: 

The VAWA provisions use the Federal Government to reshape social relations by 
coercing private conduct in accordance with the Feminist Establishment’s ideology. 10 
The conduct regulated need not amount to criminal or civil wrongs, but even if it does, 
the prevention and punishment of such more appropriately falls within family law—an 
area traditionally reserved for the states. See Morrison, 529 U.S. at 615-16. The 
purported Federal interest of preventing citizens from mistreating alien spouses is better 
served by the states’ police forces, family courts, legal aid societies, women’s shelters 
and the numerous non-profit and tax-exempt organizations created to assist aliens. 

Rule 12(b)(1) 

The Govt claims the plaintiffs were benefited by the lower court’s failure to apply the correct and 
more rigorous standard of Twombly . That’s not exactly true when considering the lower court’s 
criticism of the complaint as not being a short and plain statement under Rule 8. Apparently one 
reason for dismissing the Complaint was that it was not as short and plain as required before 
Twombly was decided. Since this case was decided after Twombly , the lower court made a legal 
error detrimental to the plaintiffs by not realizing that Twombly created uncertainty as to how 
much should be placed in a complaint. 

Rule 12(b)(6) 

It is the general rule that a federal appellate court does not consider an issue not passed upon 
below, but what questions may be taken up and resolved for the first time on appeal is one left 
primarily to the discretion of the courts of appeals. Singleton v. Wulff, 428 U.S. 106, 120-21 
(1976). 

(The cases the Govt cites for this Court to decide what wasn’t decided below are S/J decisions in 
which the Court of Appeals reviewed the facts in the record to detennine whether there existed 
factual disputes.) 

It’s important to remember that the plaintiffs face the unique obstacle that the 
Government prevents them from conducting a significant investigation beforehand because 
everything is locked behind closed doors. If Complaints can be dismissed for failure to 
state a claim because the Government chooses to keep its conduct secret, lets forget about a 
democracy and go straight to a dictatorship where the Government can do whatever a 
powerful lobby wants it to do regardless of rights. 

We’re not talking national security here, this is all about one sex trying to rule over the 
other in domestic disputes by using the power of the Federal Government. 

The complaint’s allegations provide “enough fact[s] to raise a reasonable expectation that 
discovery will reveal evidence” to support them. Bell Atl. Corn. , 127 S. Ct. at 1965. In this 
case, that means discovery of the defendants’ secret proceedings. 


10 Feminist Establishment refers to the unitary belief system held by a sufficient number of influential persons in this 
society such that the ideology of Feminism dominates over other beliefs in the political, governmental, academic, 
media and social spheres. 
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The pleading standard on a Rule 12(b)(6) motion to dismiss requires more than an unadorned, 
the-defendant-unlawfully-harmed-me accusations. Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 
(2009). 

A claim has plausibility when the plaintiff pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct alleged. Id 1949. 

The inference need not be probable but more than possible. Id 1949. 

Acceptance of allegations and inferences as true does not apply to conclusions. 

The court’s determinations are context-specific. Id 1950. 

The analysis, according to the SCt in Ashcroft v. Iqbal , 129 S. Ct. 1937, 1949, begins with 

1. Identifying the specific allegations in the Complaint that are not entitled to the 
presumption of truth. Id 1951. Those are statements that cut and copy the elements of a cause 
of action—conclusory. Some legal conclusions, however, are permissible when the defendants 
are given notice of the date, time and place of the alleged illegal conduct. Iqbal v. Hasty, 490 
F.3d 143, 156 (2d Cir. 2007). Here, the Govt and not the plaintiffs have that information. 

2. Next the SCt considers the factual allegations in a complaint to determine if they 
plausibly—not probably but more than possibly—suggest an entitlement to relief. 

The Govt cites to only 25 allegations out of 226 that it claims do not meet these two standards. 
Not exactly an exhaustive analysis, and since the Govt was the party making the motion, it is the 
one who should do the work and not leave such a detailed analysis up to the Court. 

The Amended Complaint gives the defendants fair notice of what the claims are and the grounds 
upon which they rest. Bell Atl. Corn. , 127 S.Ct. at 1964-65. 

In Yusuf v. Vassar College , 35 F.3d 709, 714, 716 (2d Cir. 1994) the claim “race was a 
motivating factor” absent any “reason to suspect that [the decision in question] had anything to 
do with [plaintiffs] race” was conclusory, but a man's claim that men were “historically and 
systematically” found guilty in disciplinary proceedings, without regard to the weight of the 
evidence, even though plaintiff made no reference to any specific examples was sufficient. In 
other words, a simple declaration that defendant's conduct violated the ultimate legal standard at 
issue is conclusory. But it is enough to assert facts from which, construing the complaint 
liberally and in the plaintiffs favor, one could infer such a violation. 

VAWA excuses alien wrongful conduct. 

Virtually all grounds of inadmissibility that would normally prevent a non-permanent alien from 
becoming a permanent resident in a “conventional” marriage based visa scenario are waived for 
foreign nationals claiming to have been abused. 

1. Self-petition for immediate relative classification pursuant to the Violence Against Women 
Act (“VAWA”), codified as 8 U.S.C. § 1154(a)(A)(iii): 
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Alien classification not granted if inadmissible under § 1182 or deportable under § 1227 
but inadmissibility and deportability waived for VAWA self-petitioner even though has 

• admitted to or convicted of crime of moral turpitude 

• admitted to or convicted of violating certain drug laws 

• worked as prostitute or procurer, 

• intends to engage in commercialized vice, 

• is an illegal alien but unlawful entry connected to abuse. 

• used fraud, including marriage fraud, or material misrepresentation to obtain visa 
or admission to US if alien shows VAWA “extreme hardship” 

If alien engaged in any of above acts, still will be found to have good moral character if 
alien alleges conduct connected to alleged mistreatment. 

2. Application for cancellation of removal proceedings pursuant to VAWA, codified as 8 U.S.C. 
§ 1229b(b)(2). Filing of VAWA self-petition stays any removal proceedings: 

Cancellation of removal proceeding for VAWA self-petitioner waived even though has 

• admitted to or convicted of crime of moral turpitude, 

• admitted to or convicted of violating drug laws, 

• worked as prostitute or procurer, 

• intends to engage in commercialized vice, 

• is an illegal alien but unlawful entry connected to abuse. 

• used fraud, including marriage fraud, or material misrepresentation to obtain visa 
or admission to US if alien shows VAWA “extreme hardship” 

and 

• of good moral character which allows for above acts if acts connected to husband 
battering or subjecting to extreme cruelty (primary evidence self petitioner’s 
affidavit), and 

• removal would result in VAWA extreme hardship. 

3. Application for adjustment of status to pennanent resident pursuant to VAWA, codified as 
8 U.S.C. § 1255(a). Adjustment to permanent resident requires alien admissible under §§ 1182 
and not deportable under 1227, although alien could have entered US illegally. 

Plaintiff Class 

This is a putative class action, and “A suit brought as a class action should be treated as such for 
purposes of dismissal ... until there is a full determination the class is not proper.” Gaddis v. 
Wyman , 304 F. Supp. 713, 715 (S.D.N.Y. 1969). Since this is a putative class action, it includes 
future members and the subsequent harm to them. Ashe v. Board of Elections , 124 F.R.D. 45, 47 
(E.D.N.Y. 1989). 

The plaintiff class consists of US citizen men, whether by birth or naturalization, whose alien 
wives have, are, or will use VAWA to obtain full permanent residency. The challenged VAWA 
provisions overwhelmingly target American males—not American females as demonstrated by 
legislative history. 
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Males are the primary target because the political climate reinforces the stereotype of males as 
batterers. 

At the time of filing, Brannon was still married, RDH, Moffett and Cardozo divorced. Moffett 
and Brannon’s wives, on info and belief, were at filing still in the VAWA process. 

Bass 

The email from Staff Counsel was not part of the pre-argument conference because it was sent 
three days after the pre-argument conference ended and a preliminary scheduling order set. 

Further, the email does not communicate the discussions in that conference, but Mr. Bass 
“thinking further” about this appeal. The pre-argument discussions were civil and intelligent and 
nothing in that email reflects on the pre-argument discussions where Mr. Bass even suggested an 
issue that might be of use to the plaintiffs. Don’t believe me, ask Ms. Oeltjen. 

Bass then sends this email three days later using his Second Circuit email address calling the 
plaintiffs, “offensive” and “mean-spirited.” That’s not the type of language used at pre-argument 
conferences—unless it’s the parties’ lawyers squabbling with each other. 

Mr. Bass was clearly using his position to try to intimidate four citizens of this country into 
relinquishing their rights or face possible “imposition of costs,” 11 summary dismissal, and 
sanctions levied against me—one of the plaintiffs. 

After all he is a 

1. a full time employee of the Court, 

2. a person who has input into which cases conferences are held, 

3. one who sets the preliminary briefing schedule, 

4. and if an appellant fails to attend one of his conferences, that appellant faces summary 
affirmance of the district courts decision 

What Mr. Bass did was outrageous. He would never have dared do that to my former employer 
Cravath, Swaine & Moore. This is not how a democracy works. Officials are not suppose to use 
the status of their positions to further their own views. 

If the Court considers it part of the pre-argument conference, then I withdraw the last paragraph 
of the plaintiffs Brief and the addendum reference. 

[Did not learn that Staff Counsel’s views were independent of the Court’s until after I filed the 
Brief and filed a complaint with Legal Affairs. Still, despite the response, the indicia are that 
Bass represents the Court. In the state courts, mediators work for private contractors and a party 
does not have to attend a conference.] 

RICO 

The U.S. Attorney refers to a prior Civil RICO action by me, Appellee’s Brief p 15, in an effort 
to paint me as a modem day leper. I’m really getting tired of opposing attorney’s resorting to 


11 Cost include producing brief, copies of briefs 
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personal attacks and innuendos in an effort to distract from the merits of a case. Just because 
men fighting for their rights is not politically correct, can’t these attorneys stick to the merits. So 
I’d like the attorney to state what relevance that case has to the issues of this case. 

While that case was dismissed, the U.S. Attorney failed to note that Civil RICO cases are 
dismissed at a rate of around 66% to the 10% dismissal rate for other Federal civil cases. [G. 
Robert Blakey LR cite]. 

Conclusion 

Assuming protecting against domestic mistreatment falls under Federal and not state authority, 
allowing alien wives to petition by themselves but to require they prove specific mistreatment in 
adversarial proceedings would serve the Govermnent’s purported purpose. 

The Government, however, is asking this Court to allow it—the Government, to secretly listen to 
only one side and then decide whether we, the plaintiffs, and thousands of other citizen men 
committed “battery,” “extreme cruelty,” or an “overall pattern of violence.” 

Does that seem fair to you? 

Fact Findings 

When an alien invokes the VAWA process, “a finding that the spouse ... has been ‘battered or 
subjected to extreme cruelty’ is one of the threshold elements of the VAWA claim.” 76 
Interpreter Releases 162, 163 (1999). 

The VAWA process involves a “finding of abuse” and the self-petitioner is required to “establish 
that ‘abuse’ exists.” 76 Interpreter Releases 162, 163 (1999). 

The Government refers to its handling of the battered spouse self-petition process as an 
“adjudication,” “adjudicated-cases,” “cases” and one task of the Vermont Service Center is 
“adjudicating ... self petitions.” 74 Interpreter Releases 971, 972 (1997). 

Battery or abuse is part of the Government’s detennination. See Id. at 976. 

To succeed under VAWA, a wife has to show and the Government has to find that the husband 
abused her. If that were not so, then the statutes and regulations would not refer to the type of 
evidence required for the alien wife to demonstrate she was abused. 

8 U.S.C.A. § 1154(a)(1)(A) 

(iii)(I) An alien ... may file a petition with the Attorney General under this clause for 
classification of the alien [as permanent resident]... if the alien demonstrates to the 
Attorney General that... 

(bb) during the marriage or relationship ... the alien ... has been battered or has been 
the subject of extreme cruelty perpetrated by the alien's spouse ... [“battered” is the 
past tense meaning it already happened.] 
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(J) In acting on petitions filed under clause (iii) ... of subparagraph (A) ... the Attorney 
General shall consider any credible evidence relevant to the petition. The detennination 
of what evidence is credible and the weight to be given that evidence shall be within the 
sole discretion of the Attorney General. (Emphasis added). 

8 C.F.R. § 204.2(c)(2)(iv) 

(2) Evidence for a spousal self-petition— 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as may a combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. (Emphasis added). 

61 Fed. Reg. 13.062 

Basic Self-Petitioning Eligibility Requirements 

A spouse who is self-petitioning under section 40701 of the Crime Bill must show that 
he or she: ... (5) has been battered by, or has been the subject of extreme cruelty 
perpetrated by, the citizen ... during the marriage .... 

61 Fed. Reg. 13.066 

This rule requires a self-petitioner to provide evidence of qualifying abuse.... Available 
relevant evidence will vary, and self-petitioners are encouraged to provide the best 
available evidence of qualifying abuse. A self-petitioner is not precluded from submitting 
documentary proof of non-qualifying abuse with the self-petition; however, that 
evidence can only be used to establish a pattern of abuse and violence and to bolster 
claims that qualifying abuse also occurred. 

Self-petitioners who can provide only affidavits are encouraged to submit the affidavits 
of more than one person. The Service is not precluded from deciding, however, that the 
self-petitioner's unsupported affidavit is credible and that it provides relevant evidence of 
sufficient weight to meet the self-petitioner's burden of proof. 

Rights Violated caused by VAWA Fact Findings 

Procedural due process Failing to provide notice, an opportunity to be heard, and non-biased 
decision makers when fundamental rights are deprived. 

Fundamental rights violated 
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Freedom of speech (Secrecy, evidence) By preventing him from standing up and 
speaking on his own behalf and in his own defense. Chilling protected speech 
with alien wife. 

Freedom of choice in marital relations (Secrecy, evidence) Dilemma of 
committing perjury or being found to have committed “battery,” “extreme 
cruelty,” or an “overall pattern of violence” in absentia. Chilling plaintiffs’ rights 
to marry foreigners. 

Privacy invasion (Secrecy, evidence) Preventing plaintiffs from contesting use of 
privacy infonnation in VAWA fact finding. . 

Reputation (Secrecy, evidence) By limiting employment opportunities and 
depriving of state actions for defamation. 

Right of access to deportation proceedings (Secrecy) Infringe right to know about 
Gov’t activities via press 

Equal protection - Fifth Amendment 

National origin and alien - American v. alien on face (Secrecy, evidence) By 
discriminating against American on the face of the statute. 

Sex - American husbands v. Alien wives and American wives with alien husbands as 
intended by Congress and applied by Exctv Branch (Secrecy evidence) 

Overbroad - “extreme cruelty,” “overall pattern of violence” 

Freedom of speech - First Amendment (extreme cruelty and pattern includes speech) 

Vague - “battery,” “extreme cruelty,” “overall pattern of violence” 

Marital choice - Cannot comply if don’t know what to comply to. 

FOIA requests 

Exceptions 

1. USCIS: Number of cases in which information released under exceptions of 8 USC 
1367(b)(2)(4)(5) and (7). Referred me to USCIS website that listed number of FOIAs 
denied—not what was requested. 

2. EOIR: Number of cases in which information released under exceptions of 8 USC 
1367(b)(2)(4)(5) and (7). DOJ denied appeal stating DOJ did not keep such records. 

Fraud numbers and list NGOs doing contract work 

3. USCIS: Number of fraud investigations opened and found in the VAWA self-petitioning 
process and list of non-profits that do contract work. Referred me to ICE. 

4. ICE: Number of fraud investigations opened and found in the VAWA self-petitioning 
process and list of non-profits that do contract work. Referred me back to USCIS. 
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5. DOJ: Number of fraud investigations opened and found in the VAWA self-petitioning 
process and list of non-profits that do contract work. Referred me to DHS and OVW. 

6. DHS: Number of fraud investigations opened and found in the VAWA self-petitioning 
process and list of non-profits that do contract work. Referred to USCIS, ICE and OIG. 

7. OIG: No info on NGO contractors. Does not track fraud investigations or fraud found. 
Did find 400 cases involving word “spouse” but system unable to narrow search because 
limited to using just one word at a time. Using “VAWA” found nine complaints that 
USCIS violating VAWA. 

8. OVW: For list of non-profits. OVW denied having any records relating to VAWA 
NGOs and referred me to DHS. Appealed, which DOJ denied. 

9. ICE: Does not keep statistics on fraud as concerning self-petitioning aliens, only on 
marriage fraud investigations in general. As for list of non-profits, referred me back to 
USCIS. Appealed decision on fraud statistics and re-submitted request to USCIS. 

10. USCIS denied fraud statistics and names of NGOs. Appealled 

Number male v. female self-petitioners 

11. USCIS: From 1994 to 2007, males 369, females 549 

Privacy Act 

1. USCIS and EOIR: Requested records on myself: DOJ denied and denied appeal. DOJ 
considered VAWA law enforcement proceedings involving personal privacy. USCIS 
gave run around, appealed to Inspector General, who denied, finally received 750+ 
pages with 500+ redacted. 

Dates for Enactment VAWA 

1990 Congress passed the Battered Spouse waiver 

1994 Congress passed VAWA: (1) self-petitioning, (2) cancellation of removal. 

1996 Congress passed Illegal Immigration Reform and Immigrant Responsibility: provided 
exemptions to inadmissibility and deportation for allegedly mistreated alien spouses. 

2000 Congress amended VAWA: made it easier to adjust status. 

2005 Congress amended VAWA: provide further funding and specifically added “men.” 

Unconstitutional VAWA Provisions 

8 U.S.C. § 1367(a)(2) & (c). Secrecy, $5,000 fine for official who discloses infonnation. 

8 U.S.C. § 1367(b)(2)(4)(5) & (7). Exceptions to secrecy for accusers, or the accusers’ 

immigration attorneys or private feminist organizations or Federal, State, and local public or 

private agencies that provide benefits to alien wives or law enforcement. 

8 U.S.C. § 1367(a)(1)(A). Discards any exculpatory evidence the accused might submit. 
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8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), and 61 Fed. Reg. 13,066 permit the 
defendants to rely on incompetent evidence 

All of the following fail to specifically define “battering” or “extreme cruelty” or an “overall 
pattern of violence.” 

8 U.S.C. § 1154(a)(l)(A)(iii)(I)(bb) & (II)(aa)(CC)(ccc), self-petitioning; 

8 U.S.C. § 1229b(b)(2)(A)(i) & (C), cancellation of removal; 

8 U.S.C.§ 1182(h)(1)(C) &(i), waiver of inadmissibility; 

8 U.S.C. § 1227(a)(l)(H)(ii), waiver of deportation; 

8 U.S.C. § 1367(a)(2), non-disclosure of information; 

8 U.S.C. § 1367(a)(1)(A), prohibition on evidence from U.S. citizens; 

8 U.S.C. § 1641(c)(1)(A), 8 C.F.R. § 204.2(c)(l)(vi) and 61 Fed. Reg. 13,061,13,065-066. 

Statutes, regulations and Federal Registry, Int. Rel. 

5 USC 552(b)(7) FOIA. VAWA records compiled for law enforcement purposes and cannot 
be disclosed because unwarranted invasion of personal privacy. 

5 USC 552a Privacy Act allows for access and corrections of records. 

8 USC 1101(f) Good moral character but under other provisions there are VAWA 

exceptions if nefarious deeds connected to abuse. 

8 USC 1154 Self petitioning by alien spouse if battered or suffered extreme cruelty. 

Requires good faith marriage unless hardship and good moral character, but 
can be bad if allege bad acts connected to mistreatment. 

8 USC 1182 Inadmissible aliens are ineligible for visas and admission. Inadmissible 

alien who admits to moral turpitude = fraud, breach of trust, tax evasion; 
two or more offenses with sentences 5+ years; prostitution in pst or present; 
commercialized vice in future—all waived for VAWA petitioner. Fraud to 
obtain admission waived for VAWA petitioner if shows VAWA extreme 
hardship would result from deportation to alien or her family. 

8 USC 1183a Support contract. 

8 U.S.C. 1186a Legal termination of marriage ends alien spouses immigration status and she 
is subject to removal. 

Joint petition and interview to change conditional to pennanent required; if 
none, alien subject to removal. 

Hardship and termination of marriage waivers do not require a joint petition. 
(g)(1) Legal permanent resident includes conditional permanent resident, 
basis for status. 

8 USC 1227 Alien in or admitted to US will be removed if 

• inadmissible at time of entry unless waived under VAWA , 

• conditional permanent resident and marriage legally terminated, 
unless VAWA, marriage termination, or hardship waiver; 
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• fraud and misrepresentation removal unless VAWA self-petitioner 
and VAWA hardship. 

8 USC 1229b Cancellation of removal if alien shows: 

• battered or subjected to extreme cruelty, 

• good moral character but bad acts are excused when connected to 
mistreatment, 

• excused by 8 USC 1182 for acts moral turpitude, drug violations, 
multiple criminal convictions with sentencing 5+ years, prostitution, 
commercialized vice, excused by 8 USC 1227 for misrepresentations 
when VAWA extreme hardship. 

8 USC 1255 Adjustment of status for VAWA petitioners to full pennanent residency. 

8 USC 1367 No determination of admissibility or deportability of VAWA petitioner 

based solely on evidence that passes through the hands of citizen spouse. 
Secrecy of VAWA proceedings. 

Exceptions to non-disclosure of infonnation: 

• law enforcement, 

• alien wives 

• Federal, state, local public and private agencies providing benefits 

• With alien’s consent, provide info to nonprofit, nongovernmental 
victims’ service providers for providing services to aliens; and mail 
drop or answering service. 

8 U.S.C. § 1641(c) For alien wives to receive benefits from private and governmental groups 
requires disclosure of the Government’s findings of “battery,” “extreme 
cruelty,” or an “overall pattern of violence” and a need for the benefits 
resulted from mistreatment as determined by the benefit providing agency 
that receives money from the Government. 


Regulations 


8 C.F.R. § 204.2(c)(l)(vi) 
8 C.F.R. § 204.2(c)(2)(iv) 

8 C.F.R. § 204.2(c)(2)(v) 

8 CFR 216.5(e)(3)(iv —vii) 


Battery and extreme cruelty open ended defintions. 

Evidence of mistreatment. 

Primary evidence of alien’s good moral character is her affidavit. 

USCIS relys on only testimony of therapist used by alien to 
determine extreme mental cruelty. 


8 CFR 216.5(e)(3)(viii) Exceptions to non-disclosure included alien’s representative, any 

federal, state and local law enforcement, and for the enforcement 
of VAWA or in any criminal proceeding. 
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Federal Registry 


61 Fed Reg. 13,065-66 No limit on time as to when last mistreatment occurred. 

Open ended definitions of battery, extreme cruelty and overall 
pattern of violence that does not include violent acts. USCIS didn’t want 
to mislead alien spouses by establishing a specific list that might be 
subject to misinterpretation. 

USCIS arbitrarily decides credibility and weight. Alien’s 
affidavit alone can be sufficient. 

Good moral character according to average citizen in the 
community. Alien’s affidavit the primary evidence. 

61 Fed Reg. 13068 Extreme hardship for VAWA waiver of fraud to gain admission and to 
cancel deportation. Includes adverse psychological impact of deportation, 
nature of psychological hann from mistreatment; loss of access to courts 
TROs, child support, arrest of spouse; need for VAWA support services; 
less preferential treatment provided by foreign societies; citizen’s ability 
to travel to alien’s home country 

Interpreter Releases 

68 Int. Rel. 665 Lower evidence standards for extreme cruelty 

74 Int. Rel. 795 Secrecy 

No evidence from accused husband p. 797 


74 Int. Rel. 971 Verification of status for benefit granting organizations 
Communication defamatory info 
VAWA decisions to Vermont Service Center 

Private Feminist groups provide training and decision making materials 
Prima facie decision 


76 Int. Rel. 162 VAWA Extreme hardship standard 
Credible evidence 


AG Order 2129-97 Guidance on requirements for benefits provided qualified aliens 

AG Letter VAWA records compiled for law enforcement and involve privacy 

information. 


Cases 


Injury 

Allen v. Wright , 468 U.S. 737 (1984). Injury 

IRS granted tax-exempt status to discriminatory private schools. Although 
discrimination was injury to children by denying them a pluralistic environment for education, 
the discrimination was not traceable to tax-exempt status. 


38 



Andrews v. Gardiner , 224 N.Y. 440, 446 (1918) Injury 

Doctor convicted of attempted abortion after being setup by attorney for County Med. 
Scty. Doctor’s petition for pardon libeled the Cnty Atty. Petition was not adjudication in which 
absolute privilege applies. 

Angio-Medical Corp. v. Eli Lilly & Co ., 720 F.Supp. 269, 272 (SDNY 1989). Injury 

Licensor of cosmetic products sued licensee for defamation. SDNY declined to dismiss 
because jury could find words were per se defamatory. 

Words that in part criminal activity are per se defamatory. 

Ashcroft v. Iqbal , 129 S. Ct. 1937 (2009). Injury 

Plaintiff arrested after 9/11 alleged deprivation of his constitutional rights because of his 
religion and nationality while in federal custody. SCt upheld dismissal of complaint under 
12(b)(6) because dud not comply with Rule 8 under Twombly. 

Barrows v. Jackson , 346 U.S. 249 (1953). Injury 

Petitioners sued respondent at law for damages for breach of a restrictive covenant the parties 
entered into as owners of residential real estate in the same neighborhood in Los Angeles, 
California that prevented sale of homes to blacks. 

Baur v. Veneman , 352 F.3d 625 (2d Cir. 2003). Future Injury 

Consumer challenged FDA procedures for allowing mad-cow meat onto the market. 
Plaintiff in Baur alleged violation of food and drug statutes. Plaintiffs in VAWA allege 
violation of the Const. Plaintiffs in La Raza alleged no violation of statutes. 

In Baur there existed a connection between violated statutes and risk. In VAWA, there 
exists connection between Const protections and risk of their violations by Fed Govt. 

Court found that plaintiff faced a “ present, immediate risk of exposure to mad cow 
disease as a consumer of beef products - not a future risk that awaits intervening events.” Baur 
at 640. Plaintiffs Moffett and Brannon face additional communication of defamatory info to 
NGOs assisting their wives and ongoing fact findings under VAWA. La Raza no specific 
individuals identified or targeted and threatened injury was wholly contingent on independent 
and unpredictable events that did not stem from an established government policy. 

Baur held that when the threatened acts that will cause injury are authorized or part of an 
established government policy, it is significantly more likely that the injury will occur in the 
future. VAWA based on Govt regulations. 

Brady v. Maryland , 373 U.S. 83 (1963). Sixth Amend. Injury 

Prosecutor withheld confession of second defendant, which violated Brady’s PDP rights. 

Bryant v. Yellen , 447 U.S. 352, 367-68 (1980). Future Injury 

Fann workers had standing to intervene in support of rule that water would not be 
provided to acreage over 160 acres. Lack of water would likely cause large land owners to sell 
their excess land, and it was likely that land would be sold for below market value, and even 
though fann workers did not indicate they could afford the land put up for sale, they would still 
be harmed if the rule was not upheld because then the land would not likely be sold for below 
market price. 
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Brinson v. Walker , 547 F.3d 387 (2d Cir. 2008). Sixth Amendment. Injury 

State trial court violated defendant's confrontation clause rights in robbery prosecution 
when it barred defendant from cross-examining victim about whether victim was fired from his 
job at restaurant for refusing to serve black patrons. Went to credibility. 

Burrus , 136 U.S. 586, 593-94 (1890). Injury 

Child custody case in which Burrus held in contempt by district court for not turning over 

child. 

The Court held that family law, involving parent-child, husband-wife relationships, 
belonged to the states, and not to the laws of the United States. The Court held that a federal 
court did not have jurisdiction over a family matter involving custody of a minor, and held that 
petitioner was held in contempt illegally. 

Carey v. Piphus , 435 U.S. 247, 266 (1978). Injury 

Students were suspended from school without procedural due process. 

SCt. held that students could recover nominal damages because they were deprived of 
their right to procedural due process. 

City of L.A. v. Lyons , 461 U.S. 95 (1983). Future Injury 

Police stopped motorist for traffic violation and injured motorist using a chokehold. 

SCt. found no immediate risk of it happening again. Even if plaintiff again stopped for 
traffic violation, the police do not subject all such motorists to chokeholds regardless of their 
conduct and the plaintiff did not allege such, and rule requiring chokeholds. 

Columbia Broadcasting System v. U.S., 316 U.S. 407, 423 (1942). Indirect Injury 

FCC promulgated regulations requiring the FCC to refuse to grant a license to any radio 
broadcasting station that entered into certain types of contracts with a radio broadcasting 
network. Contracts had CBS agreeing not to furnish its programs to other stations in the same 
city; the affiliated station agreeing not to broadcast the program of any other network. 

CBS brought suit in federal court under the Communications Act 402(a) to enjoin 
enforcement of FCC order. 

SCt held broadcasting network had standing. 

CBS’s standing to maintain the present suit is unaffected by the fact that the regulations 
are not directed to CBS and do not in terms compel action by it or impose penalties upon it 
because of its action or failure to act. It is enough that, by setting the controlling standards for 
the Commission's action, the regulations purport to operate to alter and affect adversely CBS’s 
contractual rights and business relations with station owners whose applications for licenses the 
regulations will cause to be rejected and whose licenses the regulations may cause to be revoked. 

The test for standing under a statute cannot be more lenient than under Art III. Valley 
Forge v. Separation Church State , 454 US 464, 488 n. 24. 

Connecticut v. Am. Elec. Power Co., 2009 U.S. App. LEXIS 20873 *78-79 (2009). Injury 
Plaintiff asserts that Defendants' continued emissions of carbon dioxide contribute to 
global wanning, which harms them now and will harm them in the future in certain ways. 
Defendants' argument that many others contribute to global warming in a variety of ways, and 
that therefore Plaintiffs cannot allege traceability, does not defeat the causation requirement. 
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De Rosa v. United States Dep’t of Housing & Urban Dev ., 787 F.2d 840, 842 n. 2 (2d Cir. 

1986). Injury risk 

Low income residents had standing to challenge a city’s use of Federal block grants as 
collateral for construction of a hotel because it would put block grant funds at risk. 

Evers v. Dwyer , 358 U.S. 202 (1958). Future Injury 

Declaratory relief when one party pursues a course of conduct that will result in imminent 
and inevitable litigation. For declaratory judgment, the question is whether the facts alleged, 
under all the circumstances, show that there is a substantial controversy, between parties having 
adverse legal interests of sufficient immediacy and reality to warrant a declaratory judgment. 

Fortyune v. Am. Multi-Cinema, Inc. , 364 F.3d 1075, 1081 (9 th Cir. 2004). Future Injury 

Theatre, pursuant to its written policy, refused to allow companion of person in wheel 
chair to sit next to person in wheel chair because someone else was in that seat. Theatre had 
oversold tickets. Circuit Court upheld injunction requiring theatre to seat companions next to 
handicaps, “[wjhere the harm alleged is directly traceable to a written policy there is an implicit 
likelihood of its repetition in the immediate future.” 

Gladstone Realtors v. Vil. Bellwood , 441 US 91, 100 (1983). Injury 

Plaintiffs pretended to want to buy houses in white neighborhoods but were steered away. 
Plaintiffs who lived in town had standing; those who didn’t did not. 

On Summary Judgment motion, SCt. required “distinct and palpable” injury. 

Griffin v. Illinois , 351 U.S. 12, 17 (1956). EP injury 

The SCt court held that destitute defendants must be afforded as adequate appellate 
review as defendants who had money enough to buy the transcripts. Destitute convicted parties 
must be provided copy of trial record for appeal. 

Griffith v. Colorado. Div. of Youth Sen s. , 17 F.3d 1323, 1327 (10 th Cir. 1994). Injury 
Employee brought Title VII action against employer alleging sexual and racial 
discrimination and harassment on part of supervisor, and retaliatory actions by employer. 

The Court of Appeals held that: (1) employee was not entitled to nominal damages. 
Nominal damages are compensatory in nature and since Title VII provides for equitable, not 
legal relief, nominal damages must not be awarded under Title VII. 

Gully v. National Credit Union Admin. Bd. , 341 F.3d 155, 161 (2d Cir. 2003). Injury 
Nat Credit Union Bd found asst credit union manager breached fiduciary duty to 
depositors. 2d Cir held finding was a reputational injury so manager had standing. 2d Cir 
upheld Nat Credit Union Bd finding. 

The Supreme Court has long recognized that an injury to reputation will satisfy the injury 
element of standing. 

Kerr v. Farrey , 95 F.3d 472, 476 (7 th Cir. 1996). Injury 

Prisoner did not attend certain anti-drug seminars because they inculcated religious 
beliefs. On going injury existed in that prison records noted his failure to attend and such could 
have negative consequences. 
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Lafleur v. Whitman , 300 F.3d 256 (2d Cir. 2002) Injury 

Middletown contracted with company to construct waste disposal plant. The plant would 
produce air pollution. EPA Administrator did not object and protesters brought suit under Clean 
Air Act to review Administrator’s decision. Protesters had standing but the Court upheld 
Administrator’s decision. 

Laird v. Tatum , 408 U.S. 1, 10 (1972). Injury 

Army ran data gathering operation against anti-war protesters. 

SCt. no chilling injury because plaintiffs admitted that no specific action of the Army was 
taken against plaintiffs and no foreseeable action would be taken. The plaintiffs claimed the chill 
came from only the existence and operation of the intelligence gathering system, not that it 
gather any information on them or would. There is no evidence that activities unconstitutional or 
illegal. 

Loa-Herrera v. Trominski , 231 F.3d 984, 987-88 (5 th Cir. 2000). Injury 

Aliens had standing to challenge Government’s seizing of green cards incident to 
deportation proceedings although aliens failed to identify anyone who suffered diminished 
employment opportunities as a result. 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). Future Injury 

Wildlife association challenged the US Secretary of the Interior’s change in its 
interpretation of the Endangered Species Act as not applying to foreign aid projects. 

In reviewing a S/J motion, the SCt. found no immediate injury to plaintiffs because their 
affidavits said they may at some future time visit certain habitats, but lacked specific plans. 

SCt. stated at the pleading stage, general factual allegations of injury resulting from the 
defendant's conduct may suffice, for on a motion to dismiss we presume that general allegations 
embrace those specific facts that are necessary to support the claim. In response to a summary 
judgment motion, however, the plaintiff can no longer rest on such mere allegations, but must set 
forth by affidavit or other evidence specific facts, which for purposes of the summary judgment 
motion will be taken to be true. 

Plaintiffs were not the object of Government action, the animals were. In that situation 
it’s more difficult for the plaintiffs to show on a S/J motion by affidavits of specific facts that 
plaintiffs were directly affected. 

No personal injury because environmentalists only used land near the area that would be 
impacted, not the actual area itself. 

Also lacked redressability because ESA does not apply to all foreign projects. 

Lujan v. Nat’l Wildlife Fed’n , 497 U.S. 871 (1990). Injury 

Conservationists challenged Fed Govt reclassification of some lands and the return of 
others to the public domain would open the lands up to mining activities, thereby destroying their 
natural beauty and violating Fed law. 

SCt granted S/J to the Govt because conservationists failed to allege facts to show action 
was ripe. 

Marchi v. Board of Coop. Educ. Servs., 173 F.3d 469, 478 (2d Cir. 1998). Injury 

School board issued directive to restrict teacher's religious expression. It did not infringe 
his free exercise rights because there was no credible fear of enforcement. The case was not yet 
ripe. 
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Massachusetts v. Mellon , 262 U.S. 447, 484-85 (1923). Injury 

This case is the real source of the Governments slightly dissembling requirement that 
“abstract injury is not enough,” and “complaint rests on abstractions.” State challenged Cong 
statute as unconstitutional. SCt held state had no standing. 

The source of that quote apparently comes from the SCt. stating “we are called upon to 
adjudicate, not rights of person or property, not rights of dominion over physical domain, not 
quasi-sovereign rights actually invaded or threatened, but abstract questions of political power, 
of sovereignty, of government. No rights of the State falling within the scope of the judicial 
power have been brought within the actual or threatened operation of the statute....” The SCt 
did not hold that because rights are abstract, there can be no injury to them that supports 
standing. It was really talking about “suffering in some indefinite way in common with people 
in general.” 

Nat’l Council of La Raza v. Gonzales , 468 F. Supp. 2d 429, 436 (E.D.N.Y. 2007). Future Injury 

Immigrant organizations challenged Federal practice of providing immigration 
in formation on outstanding immigration warrants to state and local law enforcement agencies 
through the Nat. Crime Info. Center. 

There was no dispute between any of their members and the government, which is similar 
to New Alliance Party v. FBI, 858 F. Supp. 425, 432 (SDNY 1994). 

La Raza did not request nominal damages for past injuries, nor injunctive relief for 
ongoing injuries, but only future injuries for unidentifiable immigrants. In VAWA the 
injuries are not only past but ongoing because of the state proceedings impact on plaintiffs’ 
employment and the communication of defamatory information to Moffett and Brannon’s wives. 

For the VAWA injuries yet to occur, or imminent, the information from state and VAWA 
proceedings are about identifiable individuals who are targeted by the Govt enforcing VAWA. 

In La Raza , immigrants were not identifiable or targeted for arrest. La Raza court: There is no 
analogous reasonable likelihood that any particular individual will actually be identified or 
arrested. 

Fear of arrest as injury: 

(1) plaintiffs did not allege fear came from an allegedly unconstitutional statute. 

VAWA provisions alleged as unconstitutional. 

(2) fear of arrest results from plaintiffs own actions. With VAWA the release of 

findings do not depend on the class members actions. 

Privacy: There is no privacy interest in the alleged status as an Immigration violator. 

But there are privacy interests in intimate personal family matters used in the VAWA 
process. 

Nat'l Council of La Raza v. Mukasey, 283 Fed. Appx. 848, 851 (2d Cir. 2008)(0n Appeal) 

1. No injury-in-fact for privacy, re: Dist Ct: There is no privacy interest in the alleged 
status as an Immigration violator. Under VAWA intimate private family matters are involved. 

2. No injury-in-fact for diminishment of public safety because generalized grievance. 
VAWA violates specific rights of citizens. 

3. No standing for imminent risk of unlawful arrest because there existed no causation . 
The Second Circuit avoided the “difficult question” of whether there was an injury-in-fact of 
imminent risk of unlawful arrest. This implies to some extent that the EDNY analysis of Baur on 
“heightened risk” was inaccurate. 

The Supreme Court has explained that causation is lacking if the claimed injury is "the 
result [of] the independent action of some third party not before the court," Lujan v. Defenders of 
Wildlife , 504 U.S. at 560, a plaintiff need not allege that a defendant’s challenged actions were 
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the very last step in a chain of events leading to an alleged injury to allege causation adequately. 
It is sufficient for a plaintiff to plead facts indicating that a defendant's actions had a 
" determinative or coercive effect upon the action of someone else" who directly caused the 
alleged injury. Bennett v. Spear, 520 U.S. 154, 169, 117 S. Ct. 1154, 137 L. Ed. 2d 281 (1997) . 

La Raza alleges that state and local authorities, not the Fed Govt, are engaged in unlawful 
arrests of aliens whose civil immigration records are entered into NCIC. 

When a state or local law enforcement officer runs an NCIC check on an individual and 
the NCIC identifies an immigration violator DHS requests the local officer to retain violator. 

But some state and local authorities do not comply w/ DHS and do not suffer any adverse 
consequences; therefore, Fed Govt entering info in NCIC dose not have a determinative or 
coercive effect on state and local authorities. 

VAWA determinative of RDH, Moffett, Cardozo & Brannon wives bringing ex parte 
state and local actions. As for other injuries, those are caused by Fed Govt. 

Neu v. Corcoran , 869 F.2d 662 (2d Cir. 1989). Injury 

Pres, insurance company alleged defamation by state officials. Second Cir. found no 
liberty interest because reputational harm did not result in deprivation of any other state right. 

New Alliance Party v. FBI, 858 F. Supp. 425, 432 (SDNY 1994). Injury 

Court converted Rule 12(b) motion to dismiss to summary judgment motion and made a 
decision that injuries speculative based on summary judgment affidavits, which requires more 
specificity than the allegations in a complaint, Lujan . 

Members of Party did not have standing because the S/J affidavits did not suggest that 
FBI investigated one person. 

N.Y.P.I.R.G. v.Whitman , 321 F.3d 316 (2d Cir. 2003). Anticipation from uncertainty injury 
NYPRIG challenged the EPA’s response to deficiencies in New York's program for 
issuing permits to major stationary sources of air pollution created uncertainty of danger from 
air pollution. 

Court held uncertainty was injury. 

O’Hair v. White , 675 F.2d 680, 687 (5 th Cir. 1982, en banc). Rights are abstract 

Atheist had standing to challenge state constitution that prevent atheists from holding 
office or people voting for atheists. 

Oregon Environmental Council v. Kunzman , 817 F.2d 484, 491-92 (9 th Cir. 1987). Future 
Injury. 

Oregon residents had standing to challenge state statute allowing use of pesticides even 
though state officials did not intend to use pesticides as provided for under the statute. 

Ninth Circuit found that Oregon residents still had contingent risks of injury that would 
result if Oregon decided to use chemical insecticides. 

O’Shea v. Littleton , 414 U.S. 488 (1974). Future Injury 

Class of blacks and whites alleged color discrimination from the local criminal justice 

system. 

None of the named plaintiffs was identified as himself having suffered any injury from 
the criminal justice system. None of the criminal statutes were alleged unconstitutional and 
future injury rested on likelihood that representatives will be arrested again, which was too 
remote. 
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Pennsylvania v. Ritchie , 480 U.S. 39 (1987). Sixth Amend Injury 

Defendant entitled to have Pennsylvania Children and Youth Services file reviewed by 
trial court to determine whether it contained information that probably would have changed 
outcome of trial, but did not have right to unsupervised authority to search through the 
Commonwealth's files. 

Port Dock & Stone Corn, v. Oldcastle Northeast, Inc., 507 F.3d 117, 121 (2d Cir. 2007). Injury 
This is an anti-trust case. Antitrust standing is distinct from constitutional standing, in 
which a mere showing of harm in fact will establish the necessary injury. Antitrust standing for 
a private plaintiff requires more: a showing of a special kind of "antitrust injury," (from 
anticompetitive practice) as well as a showing that the plaintiff is an "efficient enforcer" to assert 
a private antitrust claim. 

Rattner v. Netburn , 930 F.2d 204, 208 (2d Cir. 2002) Injury 

Deals with punishment of speech after it is made. The Complaint deals with prohibition 
of speech before it is made by preventing speech all together. 

Singelton v. Wulffi 428 U.S. 106, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976). Injury 

The Court held that if physicians prevailed to remove the Medicaid limit on abortions, 
they would benefit financially while the state and federal government would be out of pocket the 
amount of additional payments. 

“The relationship between the parties is classically adverse, and there clearly exists 
between them a case or controversy in the constitutional sense.” 

Sinnnonds v. INS , 326 F.3d 351, 358-59 (2d. Cir. 2003). Injury 

Alien held in state prison and filed habeus corpus against INS. INS would eventually 
have custody of alien for removal proceedings but that was not yet imminent. Second Circuit 
ruled that case presents a live controversy but for prudential reasons should be handled closer to 
plaintiffs parole when he is about to enter removal proceedings. 

US v. Rabadi . 889 F.Supp. 757 (SDNY 1995). Injury 

Plaintiff sought to expunge records in criminal proceeding in which all counts against 
him were dismissed. Court refused to expunge records because no extreme circumstances. 

U.S. v. Schnitzer, 567 F.2d 536 (1977). Injury 

Rabbinical student denied expungement of arrest record. 

Utz v. Cullinane , 520 F.2d 467 (DC Cir, 1975). Injury 

DC police routinely transmitted to FBI arrest info in violation of DC law. 

Valley Forge Christian College v. Americans United for Separation , 454 U.S. 464 (1982). Injury 
Nonprofit organization challenged the transfer of property from the Federal Govt to a 
religious college. 

SCt. found no standing for plaintiffs as taxpayers because the property was not 
transferred as a result of Congressional action under the Taxing and Spending Clause and they 
alleged no other basis for standing. 
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Valmonte v. Bane, 18 F.3d 992 (2d Cir. 1994). Injury 

The plaintiffs do not consider themselves in an equivalent position to Valmonte (Reply p. 
4)—she had the benefit of many more procedures than the class members. Once complaint of 
abuse made against Valmonte, the State investigated to detennine whether it was unfounded. 
Under VAWA, there is generally no independent investigation by the Government. 

If Valmonte complaint founded, then her name was placed on registry but did not 
indicate nature of conduct. Welfare providers that hire person must check list. List of names 
available only to future employers in child care field. If person on list, providers do not get to 
see the report and can still hire the person, but if they do not, they must notify person as to 
reason, and person then has a right to a hearing in which the State has burden of proving the 
person committed the acts. If State fails, then employers are no longer told about the person 
being once being on the list. 

Valmonte could also request to have her name expunged if not hired because name on 
list. If denied, an administrative hearing is held in which the burden of proof is on the State. If 
hearing does not expunge name on list then Valmonte has an Article 78 proceeding option. After 
10 years the State’s registry is expunged. No such procedures exist under VAWA for the class 
members and the records presumably last until days end. 

The Second Circuit found that the potential employers of Valmonte in the child care field 
will learn of her being on the list and not hire her, or if they do hire her, will have to explain 
why. This was a deprivation of her opportunity to seek employment caused by a statutory 
impediment established by the state. 

VAWA has already interfered with Moffett and Cardozo’s seeking employment. 

Virginia v. American Booksellers Ass’n , 484 U.S. 383 (1988). Third Party Injury 

Booksellers challenged Va. Statute making it criminal to display obscene material so that 
juveniles could view it. 

SCt. found plaintiffs had standing to assert harm to other booksellers not before the SCt. 
Standing rested on this rule because the allegation of harm to the plaintiffs who were before the 
court was not passed on by the district court, so the SCt. only had a ruling wrt standing for other 
booksellers to review, p. 393 n. 6. Statute was substantially overbroad. 

Warth v. Seldin , 422 U.S. 490, 509-10 (1975). Injury 

Challenge to town zoning ordinance favoring single family homes that prevented low and 
moderate income people from living in the town. 

SCt. found no injury to plaintiffs because none of the plaintiffs alleged injuries to 
themselves only to other unnamed third parties (prudential standing rule). 

Wilderness Soc. v. Griles, 824 F.2d 4 (DC Cir. 1987). Injury 

Conservation groups challenged the Interior Dept’s decision to shift some of Alaskan 
land from Federal control to State control. Groups did not show sufficient likelihood of future 
hann. 

In a three-party case, the court must ascertain whether the third party's response to 
governmental action will, likewise, affect the plaintiffs. 

Wine & Spirits Retailers, Inc, v. Rhode Island , 418 F.3d 36, 45-46 (1 st Cir. 2005). Injury 

State law prohibited certain sellers of alcohol to be franchisees. Ct found that statute 
hanned third party franchisor and hann was not result of independent action by franchisees. 

The injury may be indirect where a defendant’s actions directly affect someone other than 
the plaintiff. 
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Young Ah Kim v. Hurston , 182 F.3d 113, 121 (2d Cir. 1999). Injury 

Plaintiff removed from work release program without notice of reason. 2d Cir. held that 
violated PDP rights. 

The denial of procedural due process was a technical violation that resulted in no 
compensable damages. The appropriate remedy was an award of only nominal damages. 

Youngblood v. West Virginia , 547 U.S. 867 (2006). Sixth Amend. Injury 

State trooper suppressed note indicating that defendant's sexual encounters with victim 
were consensual = Brady violation. 

P/D/P 

Armstrong v. Manzo , 380 U.S. 545 (1965). P/D/P 

Natural father not given notice of child’s adoption by wife’s second husband. SCt. held 
violation of P/D/P. 

Bell v. Hood . 327 U.S. 678, 684 (1946). P/D/P 

Plaintiffs accused FBI agents of detaining them without due process and search without a 
warrant. 

SCt. found that the Federal courts had jurisdiction because procedural federal rights were 
invaded. 

Burdeau v. McDowell , 256 US 465, 477 (1921)(Brandeis, J. dissenting). Fairness P/D/P 

Govt refused to return materials stolen from the plaintiff by a third party that the Govt 
was going to use in a prosecution. 

SCt. allowed Govt to keep stolen records, Brandeis dissented that the Govt was not above 
the law and fairness required return of the materials. 

Burrafato v. U.S. Dep’t of State . 523 F.2d 554, 555 (2d Cir. 1975). P/D/P 

Case dealt with the deportation of alien spouses who argued that such deportation 
violated their U.S. spouses’ rights to keep their families intact. 2d Cir held no such 
constitutional right. Did not involve VAWA or the Government making fact-findings of abuse 
against U.S. citizens. 

Greene v. McElrov, 360 U.S. 474, 496-97 (1959). P/D/P 

Private employee lost security clearance needed for his employment because in secret 
hearings his ex-wife was accused of being a communist. SCt. held he had been denied right to 
confront and cross-examine. 

In re Winship , 397 U.S. 358(1970)(Harlan, J.)(concurring). Standard Proof P/D/P 

Trial of juvenile required beyond reasonable doubt standard and not preponderance when 
tried for offense that if adult would amount to larceny. 

Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 170-72 (Frankfurter, J. 
concurring)(1951). P/D/P 

The US Attorney General included the plaintiffs on a list of Communist organizations. 
SCt. found AG procedures in finding plaintiffs communists were arbitrary. The plaintiffs 
were put on the list without notice, without disclosure of any reasons justifying it, without 
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opportunity to meet the undisclosed evidence or suspicion on which designation may have been 
based, and without opportunity to establish affirmatively that the aims and acts of the 
organization were innocent. 

Levine v. Morgenthau , 1996 U.S. Dist. LEXIS 9872 SDNY 1996). Liberty interest P/D/P 
Plaintiff arrested, no trial, denied request to have arrest records expunged. 

In Vahnonte , the statute in question placed burdens on potential employers by saddling 
them with an affirmative obligation to list specific reasons why they were hiring someone from 
the Central Register list. It was that fact which the Court relied on to find a deprivation of a 
liberty interest. In this case, there is no such obligation on employers in question (prospective 
employers of police or peace officers). Rather, the statute simply requires that plaintiffs records 
be made available to such employers. Thus, the statute does not deprive plaintiff of a liberty 
interest. 

Further, procedures exist to challenge disclosure of arrest. 

Also, an arrest consists of allegations, VAWA consists of fact-findings. 

Loving v. Virginia , 388 U.S. 1, 12 (1967)(Warren, C. J.). Marital right P/D/P 

Overturned Va. statute that prevent marriages between persons solely on the basis of skin 

color. 

MacArthur Found, v. FBI . 102 F.3d 600 (D.D.C. 1996). P/D/P 

Nonprofit-corporation did not have standing because the F.B.I. maintained records on the 
corporation. Corp. argued injury to employees’ future employment prospects because they had 
worked for the corporation. Court held corporation failed to allege anyone of employees so 
injured. 

Marshall v. .lerrico , Inc., 446 U.S. 238, 242 (1980). Impartiality P/D/P 

Corporation challenged procedures of Dept of Labor for adjudicating fines for child labor 
law violations as creating a risk of bias by the adjudicator. 

SCt. said the procedures did not create a bias by adjudicators. 

Mathews v. Eldridge , 424 U.S. 319 (1976). P/D/P 

Plaintiff sought evidentiary hearing prior to tennination of Social Security disability 
benefits. SCt ruled no P/D/P violation and set three part test for determining procedure due. 
Property interest at stake. 

M.L.B. v. S.L.L. 519 U.S. 102 (1996) Marital right P/D/P 

The 14 th Amend, did not pennit a state to condition the taking of an appeal by a mother 
from the tennination of her parental rights on the affected parent's ability to pay record 
transcription costs. 

Morgan v. United States, 304 U.S. 1 (1938). Evidence P/D/P 

Case questioned the validity of an order of the US Secretary of Agriculture fixing 
maximum rates to be charged by market agencies at the Kansas City Stock Yards. Secretary 
failed to allow plaintiffs to examine government reports on which decision was based; therefore, 
no reasonable opportunity to oppose Secretary’s evidence. 
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Noel v. Chapman , 508 F.2d 1023, 1027-28 (2d Cir. 1975). P/D/P 

Case dealt with the deportation of alien spouses who argued that such deportation 
violated their U.S. spouses’ rights to keep their families intact. 2d Cir held no such 
constitutional right. Did not involve VAWA or the Government making fact-findings of abuse 
against U.S. citizens. 

Olmstead v. United States , 277 U.S. 438 (1928) P/D/P 

SCt held that tapping of telephones did not violate 4 th Amend. 

Skinner v. Oklahoma , 316 U.S. 535 (1942). Marital right P/D/P 

State statute called for sterilization of habitual criminals engaging in larceny but not 
embezzlement. Violated EP because discriminated against one group for committing the same 
type of crime as other group. 

SCt said marriage was a fundamental right; therefore, strict scrutiny required of the 

statute. 

Stanley v. Ill. , 405 U.S. 645, 658 (1972). Evidence 

State law presumed the father of a child was unfit to care for child based solely on the 
father not having been married to the deceased mother. 

SCt. held such a presumption violated due process. 

Stein v. Board of New York, Bureau of Pupil Transp. , 792 F.2d 13 (2d Cir. 1986) P/D/P 
Bus driver charged deprivation of his due process rights because he did not receive 
adequate notice or a fair hearing before appellants disqualified him for employment. 2d Cir held 
that the district court erred by refusing to instruct the jury that only nominal damages were 
appropriate if they found appellee would have been discharged even if he had received proper 
notice from appellants. 

Thomas v. Collins , 323 U.S. 516, 545 (1945)(Jackson, J. concurring). Evidence P/D/P 
Challenge to law that required registration before speaking on behalf of union. 

SCt. found that registration infringed speech. Justice Jackson called it a means for the 
State to keep citizens from detennining the truth for themselves. The framers of the Constitution 
“did not trust any government to separate the true from the false for us.” 

Equal Protection 

Able v. United States . 155 F.3d 628 (2d Cir. 1998). E/P 

Gays in the military challenged law requiring discharge for homosexual conduct. Second 
Cir. held rule bore a rational relationship to appropriate military interest. Congressional 
judgment in military matters given great deference. Gays are not a suspect class and no 
fundamental rights involved. 

Arlington Heights v. Metro. Hous. Dev. Corn,, 429 U.S. 252, 265-67 (1977). Discriminatory 
purpose E/P 

Housing development corp. applied for rezoning from single family to multiple family 
housing that was denied by village. Area had always been zoned for single family housing. 
Housing corp. alleged denial motivated by discrimination. 

SCt. found one of plaintiffs had a standing injury but did not prove discriminatory 
purpose as a motivating factor in the town refusing re-zoning. More than a disproportionate 
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impact is required to show discriminatory purpose and discriminatory purpose need not be the 
sole purpose. List various factors used to show one motivating purpose discrimination. 

Bernal v. Fainter . 467 U.S. 216 (1984). Citizens more rights E/P 

State denied alien’s application to be a notary public because not a citizen. 

SCt ruled the political function exception requiring citizenship did not apply to notary 
publics. The State’s notary public requirement of citizenship did not further a compelling state 
interest as required because alien member suspect class. 

Craig v. Boren . 429 U.S. 190(1976). E/P 

State law allowing females to drink 3.2 beer when 18 or older but only allowing males 
when 21 or older violated EP by basing its enactment on outmoded stereotyping of males. 

Frontiero v. Richardson , 411 U.S. 677 (1973) Suspect classificationsex E/P 

Military’s providing of dependent benefits violated EP because it drew a sharp line 
between appellants, female military personnel, and their counterparts, solely for the purpose of 
achieving administrative convenience, necessarily commanding dissimilar treatment for men and 
women who were similarly situated. 

Gomillion v. Lightfoot , 364 U.S. 339 (1960). Discrimination in effect E/P 

State gerrymandered city boundaries so that blacks where outside the boundaries but 
whites within. While in form the state law was merely an act redefining metes and bounds, in 
effect it infringed the voting rights of blacks and, therefore, violated 15 th Amendment. 

Harper v. Virginia State Bd. of Elections , 383 U.S. 663 (1966). E/P 
Poll tax on voting violated E/P. Voting a fundamental right. 

Hernandez v. Ashcroft , 345 F.3d 824 (9 th Cir. 2003). VAWAfor Women E/P 

Alien female spouse of LPR appealed denial of VAWA self petitioning adjustment of 
status. Ninth Circuit found the alien female had been subjected to extreme cruelty and remanded 
to Immigration Court for reconsideration. In reaching its decision, the Ninth Circuit reviewed 
the VAWA process and its purpose. 


Heckler v. Mathews , 465 U.S. 728, 740 (1984). Remedy E/P 

Retired husband’s right to Social Security benefits based on wife’s benefits were off set 
by husband’s benefits. He could not receive both. 

SCt. found no E/P violation because the statute was of limited duration and the purpose 
of the statute was served by protecting the financial expectations of people. 

SCt. recited rule that equality can be restored by providing the same benefits to both 
groups or denying the benefits to both groups. 

Hunter v. Underwood , 471 U.S. 222 (1985). Initial motivating factor E/P 

Class action challenge to 1901 Alabama law that any person convicted of a moral 
turpitude misdemeanor cannot vote. SCt found that the motivating factor for the law was to keep 
blacks from voting, and since law still in effect, that motivating factor still applied. 
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Jankowski-Burczyk v. INS , 291 F.3d 172 (2d Cir. 2002). Similarly situated E/P 

Deals with treating non-pennanent resident aliens differently than permanent resident 
aliens. Does not deal with a “national origin” suspect classification of citizens or infringement of 
fundamental rights, but with whether full pennanent aliens could be treated differently than non- 
pennanent aliens for admission purposes. 

The case before the Court is not about treating one group of aliens differently from 
another, but of giving aliens preferential treatment over U.S. citizens because of a difference in 
national origin, which requires a compelling Govt reason strictly served and not the rational 
relationship test of Jankowski-Burczyk . 

Full permanent alien argued waiver for removal should apply to her because it applied to 
non-pennanent aliens. The power of national sovereignty allows Congress to create different 
classification of aliens, so they are not similarly situated, and even if so, it can still treat them 
differently to a degree. Jankowski , at 178. 

Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville. 508 U.S. 656 (1993). Obstacles 
injury E/P 

Plaintiff contractor association challenged city’s set aside program for female and 
minority contractors. 

SCt. found that equal protection injury was not being allowed to compete on equal 
footing. Contractors did not have to allege that they would succeed if allowed to compete— 
probability of success is not the injury. 

Pit v. Pit , 440 U.S. 268, 272 (1979). E/P 

The SCt found Alabama's alimony statutes unconstitutional in violation of EP because 
they authorized courts to place an obligation of alimony upon husbands but never upon wives. 

Romer v. Evans , 517 U.S. 620 (1996). E/P applies to all persons 

Colorado law prohibited any laws protecting homosexuals from discrimination. 

SCt. found law violated equal protection because laws must be neutral where the rights of 
persons are at stake. 

Truax v. Raich, 239 U.S. 33 (1915). E/P 

State law required businesses to employ 80% citizens. SCt. found act violated aliens 
right to E/P. Law was titled: “Act to protect the citizens of the United States in their 
employment against non-citizens of the United States.” Discriminatory purpose of law found in 
title. 

Yick Wo v. Hopkins , 118 U.S. 356 (1886). E/P violation as applied 

San Francisco ordinances allowed for laundry operations in brick buildings, but in 
wooden buildings granted the supervisors power to allow or not. Supervisors arbitrarily barred 
Chinese launderers but not others in wooden buildings. 

Zablocki v. Redhail , 434 U.S. 374, 388-89 (1978). Strict scrutiny, motivating factor E/P 

Statute prevented person who owed child support from re-marrying—in effect preventing 
men from re-marrying because they were the ones who owed child support as a result of custody 
given to mothers. In a class action, SCt found statute violated E/P because infringed 
fundamental right to marital decisions 
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Overbroad /Vague 

Broadrick v. Okla. , 413 U.S. 601, 612 (1973). Overbroad 

State employees challenge a provision of State’s Personnel act limiting partisan political 
activity. 

SCt. found provision not overly broad because it neutrally prohibited state employee 
partisan political activity only, and not vague because the statute gave adequate warning of 
proscribed activities and set out explicit standards. 

Connolly v. General Constr. Co. , 269 U.S. 385, 391 (1926). Vague 

State contractor paid employees rates lower than local rates as detennined by the State 
Labor Commissioner. 

SCt. found the statute did not define the terms "current rate of wages" or "locality" 
sufficiently for an employer to know what they meant. 

Grayned v. City of Rockford , 408 U.S. 104 (1972). Vague 

SCt. found city anti-noise statute not vague because it was narrowly tailored to further 
city's compelling interests of education in its schools. 

Morrison v. Bd. ofEduc. , 521 F.3d 602, 609 (6 th Cir. 2008). Overbroad 

High school student challenged that school’s speech codes chilled him from expressing 
his views on homosexuality. 6 th Circuit found no standing because the student only experienced 
a “subjective chill” without any action on the part of the school that he would be punished. 

Street v. New York . 394 U.S. 576, 592 (1969) Overbroad 

After learning that civil rights leader James Meredith had been shot by a sniper in 
Mississippi, the accused took one of his American flags to a New York street corner and set the 
flag on fire. A small crowd was at the street corner while the flag was burning, and after a 
policeman approached and learned from the accused that he had burned the flag, the accused 
stated: "If they did that to Meredith, we don't need an American flag." 

Bill Attainder 

Cummings v. Missouri , 71 U.S. 277, 320 (1867). B/A 

The priest was indicted and convicted of the crime of teaching and preaching as a priest 
and minister of the Roman Catholic Church without having first taken an oath. 

SCt held oath requirement a B/A. The clauses in the Missouri Constitution did not define 
any crimes or declare that any punishment shall be inflicted, but they produced the same result 
upon the parties against whom they were directed as though the crimes were defined and the 
punishment was declared. 

Fletcher v. Peck, 10 U.S. 87, 138 (1810). B/A 

Dispute over sale of state land. State legislative act transferred property of an individual 
to the public, which violated the clause against bills of attainder. 

Foretich v. United States , 351 F.3d 1198, 1213 (Cir. D.C. 2003). Reputation harm B/A 

Congress passed law finding that plaintiff was a danger to his daughter and denied him 
visitation. 
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DC Cir. found law inflicted reputational injuries that amounted to punishment, which 
made the law a bill of attainder. 

DC Cir. found standing because the Cong, statute hanned his reputation by embodying a 
congressional detennination that he is a child abuser and a danger to his own daughter. Cong, 
act of judging plaintiff gave rise to reputational injury. 

DC Cir. rules that because the daughter now of an age where visitation depended on her 
consent, the Cong statute reputational harm on that point was moot, and the plaintiff did not have 
standing on that issue because there existed no relief that would correct that reputational harm 
from denying visitation rights. 

Nixon v. Adm'r of General Servs. , 433 U.S. 425 (1977) B/A 

Congressional act required president Nixon to turn over to the Govt his Presidnetial 
papers and recordings. 

The SCt looks beyond mere historical experience and has applied a functional test of the 
existence of punishment, analyzing whether the law under challenge, viewed in terms of the type 
and severity of burdens imposed, reasonably can be said to further nonpunitive legislative 
purposes. Where such legitimate legislative purposes do not appear, it is reasonable to conclude 
that punishment of individuals disadvantaged by the enactment was the purpose of the 
decisionmakers. 

The act was not aimed to punish Nixon, but cast a wider net by establishing a special 
commission to study and recommend appropriate legislation regarding the preservation of the 
records of future Presidents and all other federal officials. Congress' action to preserve only 
appellant's records is easily explained by the fact that at the time of the Act's passage, only his 
materials demanded immediate attention because some would be destroyed on his death. 

United States v. Brown , 381 U.S. 437, 450 (1965). B/A 

Law forbid Communists from being union officers. SCt found law a bill of attainder. 

U.S. v. Lovett . 328 U.S. 303 (1946). B/A 

Congress, after giving certain alleged communist employees of the Government a 
hearing, passed legislation that prevent them from being paid because they had engaged in 
subversive activities. SCt. ruled Congress actions a bill of attainder because it cut off their pay 
based on their political beliefs. 

Standing 

Alliance for Envtl. Renewal, Inc, v. Pyramid Crossgates Co., 436 F.3d 82, 89 n. 6 (2d Cir. 2006). 
Standing 

Nonprofit environmental advocacy groups asserted Clean Water Act violations by 
shopping mall operator. The Court of Appeals held that district court was required to rule on 
plaintiffs' Article III standing before determining that they lacked statutory standing. 

Cites to Rent Stabilization Ass’n of City of New York v. Dinkins, 5 F.3d 591, 593 n. 2 
(2d Cir. 1993), which stated that while standing addresses the question of whether a federal 
court may grant relief to a party in the plaintiffs position, subject matter jurisdiction addresses 
the question whether a federal court may grant relief to any plaintiff given the claim asserted. 
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Baker v. Carr , 369 US 186, 210 (1962) Standing 

1901 Term. Statute apportioning state elected official seats failed to take account of 
recent population changes; thereby, denying voters E/P. 

CutCo Indus, v. Naughton , 806 F.2d 361, 364 (2d Cir. 1986). Standing 

New York corporation brought action against out of state alleging violation of restrictive 
covenants in franchise agreements. The Court of Appeals, Cardamone, Circuit Judge, held that 
under totality of defendant's acts in New York, plaintiff established prima facie personal 
jurisdiction over defendant under New York's long arm statute. 

Case contains no mention of SMJ or standing. Sole issue is personal jurisdiction. 

Flast v. Cohn , 392 U.S. 83 (1968). Standing 

Taxpayers challenged Congressional aid to religious schools as violating the 
Establishment Clause. 

SCt held that since the plaintiffs' constitutional challenge was made to an exercise by 
Congress of its constitutional power to spend for the general welfare with respect to a program 
involving a substantial expenditure of federal tax funds, and since the establishment clause 
operated as a specific constitutional limitation upon the exercise by Congress of its taxing and 
spending powers, the plaintiffs had standing to invoke a federal court's jurisdiction for an 
adjudication on the merits. 

Kamen v. American Tel. & Tel. Co ., 791 F.2d 1006 (2d Cir. 1986) Standing 

Attorney accused of failing to reasonably investigate allegations, so Dist Ct found Rule 
11 violation. Based on Rule 11 violation Dist Ct prevented limited discovery to determine SMJ 
where facts within defendant’s knowledge. 

2d Cir held no connection between Rule 11 and limited discovery and reversed Dist Ct 
SJ. 

Linda R. S. v. Richard D. , 410 U.S. 614, 619 (1973) Standing Relief 

Mother challenged as violation EP DA’s failure under state criminal statute to require 
father of her illegitimate child to pay child support. 

SCt held that even if statute enforced against father it would not result in payment of 
child support. 

Although the Court in Linda R. S. recited the "logical nexus" analysis of Flast v. Cohen , 
392 U.S. 83, 20 L. Ed. 2d 947, 88 S. Ct. 1942 (1968T which has since fallen into desuetude, "it 
is clear that standing was denied . . . because of the unlikelihood that the relief requested would 
redress appellant’s claimed injury." Duke Power Co. v. Carolina Environmental Study Group , 
Inc.. 438 U.S. 59, 79. n. 24. 57 L. Ed. 2d 595. 98 S. Ct. 2620 (1978) . There was no "logical 
nexus" between nonenforcement of the statute and Linda R. S.'s failure to receive support 
payments because "the prospect that prosecution will. . . result in payment of support" was 
"speculative," Linda R. S., supra , at 618 — that is to say, it was uncertain whether the relief 
would prevent the injury. Friends of the Earth, Inc, v. Laidlaw Envtk Servs ., 528 U.S. 167,204 
( 2000 ). 

Munoz-Mendoza v. Pierce , 711 F.2d 421, 425 (1 st Cir. 1983). Standing Injury 

Minority residents of city brought action challenging decision of the Department of 
Housing and Urban Development to grant money to city to develop a commercial complex. 
Court of Appeals held the plaintiffs had standing for claim that the grant will increase racial 
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segregation in nearby neighborhoods, and that as a result, they will lose the advantage of living 
in an integrated local community. 

Raila v. US , 355 F.3d 118, 119 (2d Cir. 2004). Standing 

Resident, who was allegedly injured when she slipped on a postal package that had been 
left below her front door step, filed suit against the United States under the Federal Tort Claims 
Act (FTCA). The Court of Appeals held that postal matter exception that shielded it from 
FTCA's did not apply to resident's claims. 


Raines v. Byrd , 521 U.S. 811 (1997). Standing Political Question 

Raines , a summary judgment decision, involved a confrontation of institutional power 
between the Congress and the Executive branch in which a number of individual Congressmen, 
opposed to a line-item veto act, filed suit that the act unconstitutionally reduced Congress’s 
power. The Congressmen alleged injury to the institution of Congress as a whole—not to 
themselves individually. They claimed “loss of political power, not loss of any private right.” 
Raines , 521 U.S. at 821. The Supreme Court denied standing because the case concerned the 
balance of power between the two branches of Government and declined to take on the role of 
re-distributing that power. 

Robinson v. Overseas Mil. Sales Corn. , 21 F.3d 502, 506 (2d Cir. 1994). Standing 

Employee of military sales corp. sued over being fired for black market activities by 
selling duty free goods to foreigners. 

Second Cir. upheld summary judgment for the defendants based on plaintiffs failure to 
raise a material issue. Second Cir. cited rule that in facial objection to SMJ, court construes 
complaint most favorable to plaintiff but did not reach a decision on the district court’s ruling of 
no SMJ. 

Singleton v. Wulff, 428 U.S. 106, 120-21 (1976). Standing, New Issue, 12(b)(6) 

Two Missouri-licensed physicians brought action challenging constitutionality of 
Missouri statute excluding abortions that are not “medically indicated” from the purposes for 
which medicaid benefits are available to needy persons. 

Plaintiffs had standing to maintain the action since if they prevailed in their suit they 
would benefit by receiving payment for the abortions and the state would be out-of-pocket by the 
amount of payments. 

The Court of Appeals should not have proceeded to resolve the merits of the case since 
petitioner, who had not filed an answer or other pleading addressed to the merits, had not had the 
opportunity to present evidence or legal arguments in defense of the statute. 

United States v. Richardson , 418 U.S. 166(1974). Standing 
Taxpayer challenged CIA secretive spending. 

SCt held taxpayer failed to allege a direct injury and failed to challenge the taxing or 
spending power, thus, respondent had no standing. 

Traceability 

Bennett v. Spear , 520 U.S. 154, 168 (1997). VAWA causes state proceedings 
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Plaintiffs challenged an opinion by Secretary of the Interior as to the impact on 
endangered fish that would result from an irrigation project. 

SCt. found traceability. On a motion to dismiss the Court presumes that general 
allegations embrace those specific facts that are necessary to support the claim of injury. The 
Court found that for traceability, it did not matter that the impact opinion would then be followed 
by some yet undetermined Government action. That action would not be the proximate cause 
because it would be produced by the determinative and coercive effect of the impact opinion. 

Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 75 n. 20 (1978). Traceability 

Environmental groups near planned nuclear power plant challenged US statute that 
limited power company liability from a nuclear accident. SCt found causation because liability 
limit created a substantial likelihood that plant would be constructed and presence of the plant 
would impact the environment. Didn’t deal with potential effects. 

F.E.C. v. Akins , 524 U.S. 11, 25 (1998). VAWA wives discretion to file fraudulent actions or no. 
Traceability 

Voters challenged decision of the Federal Election Commission that a American Israel 
Public Affairs Committee was not a Political Action Committee. If a PAC, then would have to 
disclose a lot of information. 

SCt. held the decision caused injury because it denied voters infonnation requested. 

Those adversely affected by a discretionary agency decision generally have standing to complain 
that the agency based its decision upon an improper legal ground. 

Traceability still would have existed even though the FEC reached the opposite decision 
that AIPAC was a PAC and then used its discretion to withhold the information or release the 
information. Dicta, but still the SCt. 

If in that situation, FEC releases info then no harm; if VAWA wives don’t file false state 
charges than no harm from those proceedings. But if FEC withholds info then harm, and if 
VAWA wives file false charges then harm. 

Smith v. Block, 784 F.2d 993, 995 (9 th Cir. 1986). Traceability 

Smith’s had two mortgages on their farm, one with Farmers Home Admin and one with 
insurance company. FmHA did not give Smith’s notice of certain moratorium provisions 
concerning its loan. Insurance co. mortgagor foreclosed, and property purchased at auction by 
FmHA. Smiths denied injunctive relief because FmHA did not foreclose; therefore, failure to 
give moratorium notice did not lead to foreclosure. 

US v. Students Challenging Regulatory Agency Procedures , 412 U.S. 669 (1973). Traceability 

SCRAP environmental group challenged rate increase for railroads because it would 
result in increase transportation costs for recyclable materials, which would increase the cost of 
recyclable goods compared to new goods, which would cause a decrease in the use of recycled 
goods, which would cause an increase in depletion of natural resources. 

SCRAP specifically alleged that the Interstate Commerce Commission was required to 
file an environmental impact statement before it approved the rate. SCRAP claimed injury 
because its members use the environment for recreation and depletion of natural resources will 
hann the environment. 

SCt. found the failure to file the environmental impact study would have an adverse 
environmental effect on the quality of life. 
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Relief 


Bridgeport & Port Jefferson Steamboat Co. v. Bridgeport Port Auth. , 567 F.3d 79, 85 (2d Cir. 
2009). Relief 

Ferry company and passengers brought action against port authority, challenging 
reasonableness of passenger fee. Ferry company had standing. Lack of quantifiable 
compensatory damages does not negate standing. 

Bryant v. Yellen , 447 U.S. 352 (1980). Relief 

Fann workers in California valley had standing to pursue validity of Federal rule that 
owners of 160+ acres no longer receive water for irrigation. 

Without relief plaintiffs harmed in that they could not buy excess land that might go for 
sale even though farm workers never alleged they could afford to buy any land. (That was 
before anyone could get a mortgage regardless of credit worthiness). 

Jaffee v. US . 592 F.2d 712, 720 (3 rd Cir. 1979). Relief 

Service men were not provided warning of medical dangers from being exposed to 
nuclear tests, yet still had standing for injunctive relief to require warning to future servicemen 
even though plaintiffs already knew the dangers. 

Massachusetts v. EPA , 127 S. Ct. 1438 (2007). Relief 

Environmental organizations and state had standing to require EPA to reduce car 
emissions in order to reduce global wanning. The relief sought of reducing car emissions would 
impact to some degree global warming. 

Littell v. Morton . 445 F.2d 1207, 1214 (4 th Cir. 1971). Relief 

Secretary of Interior to deny compensation to an Indian attorney for professional services 
rendered and Indian tribe. 

Finally, we are constrained to add that this would appear to be a most appropriate case 
for judicial review. The essential issues in this case are ones of contract interpretation and 
appropriate remedies if breach of contract is established. There is certainly no compelling 
agency expertise in this area of the law. These are questions always considered to have been 
within the special competence of the courts. The notion that the government can 
administratively give a unilateral and final interpretation to a contract under which it may be 
obligated to pay, and thereby avoid payment, is one that should not be encouraged. 

Robidouxv. ( elani . 987 F.2d 931, 938 (2d Cir. 1993). Relief 

Welfare recipients sought to represent a class challenging state’s delay of benefit 
payments. 

Second circuit found delay caused injuries that were redressable by preventing such 

delays. 

Simon v. E. Ky, Welfare Rights Org. , 426 U.S. 26 (1976). Relief 

Indigents challenged IRS ruling that allowed favorable tax treatment to nonprofit 
hospitals that did not offer full patient services to indigents. 

SCt. found no redressability because the elimination of the Revenue ruling would not 
necessarily result in full services being offered. Plaintiffs sued wrong hospitals. 
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Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 102 (1998). Relief 
Company filed environmental reports late. 

SCt. ruled no relief available because the plaintiffs complained of company’s failure to 
fde reports but did subsequently fde those reports. 

Right Access Removal Hearings 

Detroit Free Press v. Ashcroft , 303 F.3d 681 (6 th Cir. 2002). Press Access 

US Chief Immigration Judge closed a wide range of deportation hearings. Sixth Cir. held 
closure of hearings violated First Amendment right of the press to have access to information to 
report to the public, and the purpose of the 1 st Amendment press was to prevent arbitrary acts by 
the Government behind closed doors. “In an area such as immigration, where the government 
has nearly unlimited authority, the press and the public serve as perhaps the only check on 
abusive government practices.” At 704. “Openness assures the government does its job 
properly; that it does not make mistakes. Openness enhances perception of integrity and 
fairness.” Id. 

North Jersey Media Group v. Ashcroft , 308 F.3d 198, 201 (3 rd Cir. 2002) Press Access 

Ruled the opposite way as Detroit Free Press on the exact same action by the US Chief 
Immigration Judge. Third Cir. Ruled access to deportation hearings not a traditional right for the 
public and press, such access in post 9/11 may have negative effects, deference to national 
security concerns. 

Family Law 

Ankenbrandt v. Richards , 504 US 689, 703-04 (1992). 

The domestic relations exception to diversity jurisdiction has no place in a suit 
in which a former spouse sues another on behalf of children alleged to have been 
abused. 

Elk Grove Unified School Dist. v. Newdow . 542 U.S. 1, 12, (2004). Family law 

Father denied standing to sue on behalf of daughter in opposing pledge of allegiance’s 
“under God” because his status under state family law was in dispute. 

U. S. v. Morrison , 529 U.S. 598 (2000). Family law 

Female brought suit under VAWA for damages against two male college students for 
sexual assault. 

SCt. found the civil remedy provision for sex-motivated violence exceeded Congress’s 
power under the Commerce Clause and infringed on state rights. 

Pleadings 

Erickson v. Pardus . 551 U.S. 89, 93 (2007)(decided after Twombly ). Pleadings 

Prisoner removed from treatment program. SCt held complaint should not have been 
dismissed. It was error for the Court of Appeals to conclude that the allegations in question, 
concerning harm caused petitioner by the tennination of his medication, were too conclusory to 
establish for pleading purposes that petitioner had suffered “a cognizable independent harm” as a 
result of his removal from the treatment program. 
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Hickman v. Taylo r, 329 U.S. 495, 500-01 (1947). Pleadings 

In action against owner of tug boat that sank killing some of crew, attorney for owner 
claimed privilege work product to an interrogatory. SCt held info was work product. 

Luce v. Edelstein, 802 F.2d 49, 54 (2d Cir. 1986). Pleadings 

Court reversed dismissal of complaint by finding that allegations of fraud under the SEC 
Act 1934 10(b) were stated with particularity. 


Norton v. Lamey , 266 U.S. 511, 515 (1925). Pleadings 

Suit to quiet title to a tract of land in Oklahoma, alleged to have been allotted as a 
distributive share of the lands of the Creek Nation. SCt held that suit arose under Act of 
Congress; therefore, a fed ques. Does not involve standing. 

12(b)(6) 

Bell Atl. Corn, v. Twombly . 127 S. Ct. 1955 (2007). 12(b)(6) 

Subscribers of telephone and internet services brought Sherman Sec. 1 action against 
defendants for agreeing to discourage competition by not competing with each other and 
inhibiting new competitors. 

SCt. dismissed complaint for failure to state a claim. Companies operating similarly does 
not infer an agreement, need more plausibility than parallel business conduct to allege an 
agreement. 

Boykin v. KeyCorp . 521 F.3d 202, 213 (2d Cir. 2008). 12(b)(6) 

Plaintiff sued banks for violating FHA statute by treating her less favorably than other 
loan applicants because of her race, her sex and location of her property. 

2d Cir reversed lower courts dismissal under Rule 8(a) for insufficiency of pleadings. 

Gregory v. Daly . 243 F.3d 687, 692 (2d Cir. 2001). 12(b)(6) 

Female employee sued under Civil Rights Act claiming a hostile work environment 
because of her sex. 

Second Circuit found she had stated a claim for relief. 

Iqbal v. Hasty . 490 F.3d 143, 156 (2d Cir. 2007). 12(b)(6) 

Post 9/11, Pakistani male jailed and allegedly mistreated by government defendants 
because of his nationality and religion. Second Cir. held plaintiff had stated a claim. 

L'Europeene de Banque v. La Republica de Venezuela , 700 F. Supp. 114 (S.D.N.Y. 1988). 
12(b)(6) 

Poor cite because Court concerned with jurisdiction of which none because Sov Immnty 
and found no diversity. 

Port Dock & Stone Corp. v. Oldcastle Northeast, Inc., 507 F.3d 117, 121 (2d Cir. 

2007). 12(b)(6) 

Antitrust case where plaintiffs failed to allege a plausible claim of anticompetitive 
conduct at the distribution level because there were no allegations that defendants' vertical 
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expansion and refusal to deal with plaintiffs was for an anticompetitive purpose rather than for 
the purpose of increasing efficiency. 


Yusuf v. Vassar College, 35 F.3d 709, 714, 716 (2d Cir. 1994). 12(b)(6) 

Male college student was disciplined for harassing female student. Male student charged 
college with race and sex discrimination. 

Second Circuit dismissed race charge as conclusory but kept the sex discrimination 

charge. 


Class Action 

Gaddis v. Wyman , 304 F. Supp. 713, 715 (S.D.N.Y. 1969). Class 

Welfare applicant brought putative class action challenge to NYS law requiring welfare 
recipients to be residents for a year. 

Defendants made motion to dismiss the entire action because the class representative was 
no longer denied benefits. The action was moot wrt the original class plaintiff. The SDNY held 
the case continued to be treated as a class action and was not moot when three additional 
plaintiffs moved to intervene after the original plaintiff received benefits. So interventions 
allowed. 

Ashe v. Board of Elections , 124 F.R.D. 45, 47 (E.D.N.Y. 1989). Class 

Court certified a class of voters for their action challenging NYC Bd of Election failure to 
properly prepare for 1988 election. Class included future voters. 

VAWA easier route 

Sanchez v. Keisler , 505 F.3d 641, 645 (7 th Cir. 2007) VAWA easier 

Female alien wife appealed BIA denial of benefits under the VAWA process. 

The court instructed the BIA to re-evaluate the merits, and stated that canceling 
deportation proceedings were easier under VAWA than generally. 
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Female Fraud Act (VAWA) Oral Arguments 
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08-6183-cv 

Den Hollander v. United States of America 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO 
SUMMARY ORDERS FILED AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED 
BY THIS COURT’S LOCAL RULE 32.1 AND FEDERAL RULE OF APPELLATE PROCEDURE 
32.1. IN A BRIEF OR OTHER PAPER IN WHICH A LITIGANT CITES A SUMMARY ORDER, 
IN EACH PARAGRAPH IN WHICH A CITATION APPEARS, AT LEAST ONE CITATION MUST 
EITHER BE TO THE FEDERAL APPENDIX OR BE ACCOMPANIED BY THE NOTATION: 
“(SUMMARY ORDER).” A PARTY CITING A SUMMARY ORDER MUST SERVE A COPY OF 
THAT SUMMARY ORDER TOGETHER WITH THE PAPER IN WHICH THE SUMMARY 
ORDER IS CITED ON ANY PARTY NOT REPRESENTED BY COUNSEL UNLESS THE 
SUMMARY ORDER IS AVAILABLE IN AN ELECTRONIC DATABASE WHICH IS PUBLICLY 
ACCESSIBLE WITHOUT PAYMENT OF FEE (SUCH AS THE DATABASE AV AIL ABLE AT 
http://WWW.CA2.USCOURTS.GOV/). IF NO COPY IS SERVED BY REASON OF THE 
AVAILABILITY OF THE ORDER ON SUCH A DATABASE, THE CITATION MUST INCLUDE 
REFERENCE TO THAT DATABASE AND THE DOCKET NUMBER OF THE CASE IN WHICH 
THE ORDER WAS ENTERED. 


At a stated tenn of the United States Court of Appeals for the Second Circuit, held at the 
Daniel Patrick Moynihan Courthouse, 500 Pearl Street, in the City of New York, on the 3 rd 
day of December, two thousand nine. 

Present: 

AMALYA L. KEARSE, 

ROBERT A. KATZMANN, 

PETER W. HALL, 

Circuit Judges. 


ROY DEN HOLLANDER, SEAN MOFFETT, BRUCE CARDOZO, and DAVID BRANNON, 


Plaintiffs-Appellants, 


v. 


No. 08-6183-cv 


UNITED STATES OF AMERICA, DIRECTOR OF THE U.S. CITIZENSHIP AND 
IMMIGRATION SERVICES, DIRECTOR OF THE DEPARTMENT OF HOMELAND 
SECURITY, and DIRECTOR OF THE EXECUTIVE OFFICE FOR IMMIGRATION, 


Defendants-Appellees. 



For Plaintiffs-Appellants: 


Roy Den Hollander, New York, NY 


For Defendants-Appellees: Natasha Oeltjen, Assistant United States Attorney (for 

Preet Bharara, United States Attorney for the Southern 
District of New York), New York, NY 

Appeal from the United States District Court for the Southern District of New York 
(Pauley, J.). 

ON CONSIDERATION WHEREOF, it is hereby ORDERED, ADJUDGED, and 

DECREED that the judgment of the district court be and hereby is AFFIRMED. 

Plaintiffs Roy Den Hollander, Sean Moffett, Bruce Cardozo, and David Brannon appeal 
from the decision of the district court dismissing their suit pursuant to Federal Rule of Civil 
Procedure 12(b)(1) for lack of Article III standing. We assume the parties’ familiarity with the 
facts and procedural history of the case. 

Plaintiffs argue that they have standing to bring suit because the Violence Against 
Women Act, by allowing aliens who have been battered or subject to extreme cruelty by their 
spouses to self-petition for legal permanent resident status, created incentives for their alien 
wives and ex-wives to file false police complaints and false applications for temporary 
restraining orders against them. This argument lacks merit because plaintiffs’ injury is not fairly 
traceable to defendants, but to the independent actions of their wives or ex-wives who are not 
before this Court. See Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-43 (1976). The 
li nk s in the chain of causation here, which depend upon the independent actions of (1) plaintiffs’ 
wives or ex-wives, (2) state courts and state officials, and in some cases (3) private employers are 
too attenuated and too numerous to satisfy the standing requirement. See Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 560 (1992) (“the injury has to be fairly traceable to the challenged action 
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of the defendant, and not the result of the independent action of some third party not before the 
court”) (quotation marks and alterations omitted). Moreover, similar “incentive” arguments have 
been rejected as a basis for establishing causation. See, e.g., Linda R.S. v. Richard D., 410 U.S. 
614, 618 (1973) (concluding that the incentive created by the prospect of jail time was not 
sufficient to support finding that requested prosecution would result in the payment of child 
support). 

Plaintiffs further argue that the government or third parties have or will disseminate 
information about them that was gathered during the self-petitioning process, harming their 
reputation and privacy. Plaintiffs fail to state an injury-in-fact, however, because this injury is 
purely speculative—plaintiffs have failed to allege that any infonnation concerning them has or 
will likely be disseminated. See Lujan, 504 U.S. at 560 (an injury must be “actual or imminent, 
not conjectural or hypothetical”) (internal quotation marks omitted). While the Violence Against 
Women Act does permit limited disclosure of information to certain third parties such as 
agencies that provide public benefits, see 8 U.S.C. §§ 1367(a), (b), there is no reason to believe 
that such infonnation would include any information about plaintiffs themselves. Moreover, 
those parties to whom dissemination is pennitted are bound by the statute’s non-disclosure 
provisions. See id. § 1367(c). Similarly, plaintiffs’ argument that they are injured because they 
are constrained in their marital affairs is purely speculative. Nowhere in plaintiffs’ complaint do 
they allege that they did not divorce because of the contested provisions or would marry an alien 
in the future but for the contested provisions. Finally, plaintiffs are not injured by being “shut 
out” of the self-petitioning process because they cannot show that they have been injured as a 
result of the self-petitioning process. 
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We have considered the remainder of plaintiffs’ arguments and conclude that they lack 


merit. 


Accordingly, for the foregoing reasons, the judgment of the district court is hereby 

AFFIRMED. 


FOR THE COURT: 

CATHERINE O’HAGAN WOLFE, CLERK 
By:_ 
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No. 09-961 


In the Supreme Court of the United States 


Roy Den Hollander, Sean Moffett, Bruce Cardozo, and David Brannon, 

Petitioners, on behalf of themselves 
and all others similarly situated, 


v. 


United States of America, Director of the U.S. Citizenship and 
Immigration Services, Director of the Department of Homeland 
Security, Director of the Executive Office for Immigration, 

Respondents. 


On Petition for Writ of Certiorari 
to the United States Court of Appeals 
for the Second Circuit 


PETITION FOR A WRIT OF CERTIORARI 


Roy Den Hollander, Esq. 

Counsel of Record 
545 East 14 St, 10D 
New York, N.Y. 10009 
(917) 687 0652 


Counsel for Petitioners 




QUESTION PRESENTED 


1. In a Fed. R. Civ. P. 12(b)(1) dismissal for lack of Article III standing at the 
pleading stage, did the Second Circuit and district court create a Catch-22 for the 
plaintiffs-petitioners by requiring them to allege specific facts in their complaint 
that the Federal secrecy statute (8 U.S.C. § 1367) keeps secret from them? 

2. Is it fair for the U.S. Government to keep secret from U.S. citizens, such as 
the plaintiffs-petitioners, proceedings that make findings of fact that those U.S. 
citizens committed battery, extreme cruelty or a pattern of violence against their 
alien spouses, and, if a citizen finds out about such a secret proceeding, the citizen 
is prevented from submitting evidence on his behalf? 

3. Does the Federal secrecy statute encourage alien spouses to file false 
police complaints and fraudulently obtain temporary restraining orders because the 
U.S. Government considers documents from such ex parte state or local proceedings 
as primary evidence in its ex parte fact-findings of battery, extreme cruelty or a 
pattern of violence by U.S. citizens? 
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of protection through perjured testimony so as to acquire primary evidence that 
their citizen spouses committed abuse, which enables the aliens to win permanent 
residency.6 

CONCLUSION.8 
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PETITION FOR WRIT OF CERTIORARI 


OPINIONS BELOW 

The summary order of the court of appeals (App. l) is unpublished but can be 
found at 2009 U.S. App. LEXIS 26248 and 2009 WL 4350252. The memorandum 
and order of the district court (App. 3) is also unpublished but can be found at 2008 
U.S. Dist. LEXIS 99809 and 2008 WL 5191103. 

JURISDICTION 

The court of appeals’ judgment was entered on December 3, 2009. The 
jurisdiction of this Court is invoked under 28 U.S.C. § 1254(l). The jurisdiction of 
the district court was invoked under 28 U.S.C. § 1331 because the action raised 
federal questions in challenging 8 U.S.C. § 1367 and other federal statutes and 
regulations as violating the U.S. Constitution. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

Article III of the U.S. Constitution and Fed. R. Civ. P. 12(b)(1) require that a 
party have standing before a district court can make a decision on the merits of a 
case. 


8 U.S.C. § 1367 keeps secret from U.S. citizens fact-findings that they 
committed battery, extreme cruelty, or a pattern of violence against their alien 
spouses. It allows, however, for the communication of such fact-findings to alien 
spouses, private or government organizations that provide benefits to alien spouses, 
and law enforcement agencies. 

The statute also prohibits the use of evidence from a citizen spouse that 
refutes the accusations of battery, extreme cruelty, or violence because the evidence 
might result in finding the citizen did not commit battery, extreme cruelty, or 
violence. Such a finding would make the alien spouse ineligible for permanent U.S. 
residency under 8 U.S.C. § 1154(a)(l)(A)(iii)(bb). 

STATEMENT OF THE CASE 

Every year, in thousands of proceedings kept secret from U.S. citizens, the 
U.S. Government finds those citizens committed battery, extreme cruelty or a 
pattern of violence against their alien spouses. 8 U.S.C. §§ 1154(a)(1)(A)(iii)(bb); 
1367(a)(2) & (c); 8 C.F.R. § 204.2(c)(l)(vi); Gordon, Immigration Law and Procedure, 
§ 41.05(1), p. 41-32. If by chance some citizens learn of the proceedings and try to 
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submit evidence to refute the accusations against them, their evidence is ignored 
unless independently corroborated by the U.S. Government. 8 U.S.C. § 

1367(a)(1)(A); INS Virtue Memo., 74 Interpreter Releases 795, 796-97 (May 12, 
1997). The plaintiffs-petitioners are four of those thousands. They challenged in a 
putative class action the constitutionality of such proceedings for abridging their 
right to privacy, to procedural due process and to protect their reputations. 

A. Secret Proceedings 

When any U.S. citizen, as with the plaintiffs-petitioners, marries an alien 
and sets up house in America, the U.S. Government allows the alien spouse to live 
and work here temporarily for two years. After the two years, the alien can become 
a permanent resident if the alien is still married to the citizen. See 8 U.S.C. § 
1186a(b)(l)(A)(ii). The marriage, however, may unravel, as did the plaintiffs- 
petitioners’ marriages, before the two years are up because the citizen realizes the 
alien married just to gain admission to the U.S. If the citizen ends the marriage by 
divorce or annulment, the alien spouse will be placed in deportation proceedings. 8 
U.S.C. § 1227(a)(l)(D)(i). The alien, however, can avoid deportation and obtain 
permanent residency by accusing the citizen of committing battery, extreme cruelty, 
or a pattern of violence against the alien. 8 U.S.C. § 1154(a)(l)(A)(iii)(bb). 

The alien’s accusations are made in a U.S. Citizenship and Immigration 
Services’ (“USCIS”) proceeding called “self-petitioning,” which means the alien does 
not need the sponsorship of the citizen spouse to acquire permanent residency. 8 
C.F.R. § 204.2(c). The entire self-petitioning process, including all fact-findings, is 
kept secret from the citizen spouse. The USCIS, based on evidence from the alien 
spouse but not the citizen, makes findings of fact that the citizen committed battery, 
extreme cruelty, or a pattern of violence against the alien. “[A] finding that the 
spouse ... has been ‘battered or subjected to extreme cruelty’ is one of the threshold 
elements of the ... [self-petitioning] claim.” INS Virtue Memo., 76 Interpreter 
Releases 162, 163 (Jan. 25, 1999). 

USCIS considers two levels of evidence from the alien spouse in reaching its 
fact-findings^ “primary” and other credible evidence. 8 C.F.R. § 204.2(c)(2)(i) & (iv). 
“[M]ore weight will be given to primary evidence and evidence provided in court 
documents, ... police reports, and other official documents....” 61 Fed. Reg. 13,061, 
13,068 (March 26, 1996)(copies are sufficient unless USCIS requests originals). 

Such primary evidence includes (l) police complaints filed by alien spouses and (2) 
temporary restraining orders, all of which depend solely on statements made by 
alien spouses in ex parte proceedings. 8 C.F.R. § 204.2(c)(2)(iv). 

The plaintiffs-petitioners alleged that their alien spouses filed fraudulent 
police complaints, which led to arrests for two of them, and obtained temporary 
restraining orders based on perjured testimony in order to obtain primary evidence 
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for their self-petitioning applications for permanent residency. (Amended Complaint 
11 69-70, 84, 89, 95, 103-04, 110, 119-21, 125). The USCIS allegedly relied on 
documentation from those state and local ex parte proceedings to make findings of 
fact that the plaintiffs-petitioners committed battery, extreme cruelty, or a pattern 
of violence against their alien wives. (Amended Complaint H 4, 9-12, 15, 48-49, 84, 
95, 110, 125). 

Two of the plaintiffs-petitioners also alleged that their alien spouses were 
receiving government benefits through non-governmental, private organizations 
(“NGOs”), Amended Complaint H 93, 122, and alleged that in order to receive such 
benefits, the U.S. Government communicated privacy and defamatory information 
about the two petitioners to employees in the respective NGOs, Amended Complaint 
1121-23. 

When NGOs provide benefits to allegedly abused alien spouses, the NGOs 
must determine whether the alien spouse was abused and whether there is a 
connection between the abuse and the need for a benefit. 8 U.S.C. § 1641(c)(1)(A); 
Qualified Alien Status and Eligibility Under Title IV . 62 Fed. Reg. 61,344, 
61,366(I)(2) & (3)(Nov. 17, 1997). In order to do that, the NGO verifies with USCIS 
whether the alien spouse has a prima facie case or has been approved for 
permanent residency, which means communication to the NGO that the citizen 
spouse is accused of or was found to have committed battery, extreme cruelty, or a 
pattern of violence. IcL at 61,344. 

The court of appeals and district court ruled that none of the plaintiffs- 
petitioners suffered or would suffer injury from the dissemination of information 
about the accusations made to the USCIS or the USCIS’s fact-findings that the 
plaintiffs-petitioners committed battery, extreme cruelty, or a pattern of violence. 
The Second Circuit’s Summary Order, p. 3, App. 2, states^ 

[T]his injury is purely speculative—plaintiffs have failed to allege that 
any information concerning them has or will likely be disseminated.... 

While ... [8 U.S.C. § 1367 (b)(2)(4)(5) & (7)] does permit limited 
disclosure of information to certain third parties such as agencies that 
provide public benefits ... there is no reason to believe that such 
information would include any information about plaintiffs themselves. 

The district court ruled, “In]one of the Plaintiffs alleges that any disclosure in fact 
occurred, or that any government entity has threatened to authorize such. Thus, 
any alleged injury is purely speculative.” (S.D.N.Y. Memorandum & Order, p. 6, 

App. 7). 
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B. Unfairness 

Neither the Second Circuit nor the district court considered it unfair that 
U.S. citizens, such as the plaintiffs-petitioners, are shutout from Federal 
proceedings that make fact-findings about them committing battery, extreme 
cruelty, or a pattern of violence. (Second Circuit Summary Order, p. 3, App. 3! 
S.D.N.Y. Memorandum & Order, p. 6, App. 6). 

C. Traceability 

The Second Circuit held that the plaintiffs-petitioners’ allegations of injuries 
from fraudulent police complaints and fraudulently obtained temporary protection 
orders were not traceable to the self-petitioning process giving “more” evidentiary 
weight in making findings of abuse to state and local documents created in ex parte 
proceedings. Nor were such ex parte proceedings traceable to the USCIS’s fact¬ 
finding process that shuts out the very person most likely to refute the accusations 
of abuse—the one against whom they are made. (Second Circuit Summary Order, 
pp. 2-3, App. 2). The district court reached the same conclusion but for a different 
reason^ “Plaintiffs argue that the [self-petitioning fact-finding process] encourages 
fraudulent police complaints, arrests, and temporary restraining orders. However, 
that prospective harm can be addressed in state court proceedings.” (S.D.N.Y. 
Memorandum & Order, p. 6, App. 6). 

REASONS FOR GRANTING THE PETITION 

Secrecy ‘“provides a cloak for the malevolent, the misinformed, the 
meddlesome, and the corrupt to play the role of informer undetected and 
uncorrected.’ Appearances in the dark are apt to look different in the light of day.” 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 171 (1951) 
(Frankfurter J., concurring)(internal quote United States ex rel. Knauff v. 
Shaughnessy , 338 U.S. 537, 551 (l950)(Justices Jackson, Black and Frankfurter 
dissenting)). 

I. The Second Circuit and district court created a Catch-22 by requiring 
plaintiffs-petitioners to allege specific facts in their complaint that the 
Federal secrecy statute (8 U.S.C. § 1367) keeps secret from them. 

The secrecy statute prevented two of the plaintiffs-petitioners from 
determining at the pleading stage what specific information about them was 
disseminated by USCIS to employees of private organizations providing benefits to 
their alien spouses. The Second Circuit and district court, however, demanded 
specific allegations of actual or threatened disclosure that were impossible to make 
because of the secrecy statute. As a result, the Second Circuit and district court 
ruled the allegations of privacy invasion and defamation were “speculative.” 
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Besides the obvious Catch-22, the rulings misconstrued Lujan v. Defenders of 
Wildlife, 504 U.S. 555 (1992). “At the pleading stage, general factual allegations of 
injury resulting from the defendant’s conduct may suffice, for on a motion to dismiss 
we ‘presume that general allegations embrace those specific facts that are necessary 
to support the claim.’” IcL at 561 (internal quotation Lujan v. Natl Wildlife Fed'n, 
497 U.S. 871, 889 (1990)). The Second Circuit specifically relied on Lujan v. 
Defenders of Wildlife to hold the allegations of privacy invasion and defamation 
“speculative.” (Second Circuit Summary Order p. 3, App. 2). 

Federal law required that the NGOs, which provided Government benefits to 
two of the plaintiffs-petitioners’ spouses, determine from USCIS whether the alien 
spouses were abused and whether there was a connection between the abuse and 
the need for benefits. 8 U.S.C. § 1641(c)(1)(A); Qualified Alien Status and Eligibility 
Under Title IV , 62 Fed. Reg. 61,344, 61,366(I)(2) & (3). Since the alien spouses, as 
alleged, were using the self-petitioning process and received benefits, Amended 
Complaint H 93, 95, 122, 125, such determinations were made by the NGOs 
verifying with USCIS the accusations or fact-findings of abuse against the two 
petitioners and the connection of the nature of that abuse with the aliens’ needs for 
benefits. Qualified Alien Status and Eligibility Under Title IV . 62 Fed. Reg. 61,344. 
Private and defamatory information were therefore disseminated, as alleged, to 
third parties who were not in the Government—that is an injury. 

The Second Circuit and district court failed to consider the general 
allegations to include specific allegations of injury in that privacy and defamatory 
information was disseminated to certain employees of those NGOs. 

At the very least, the Second Circuit should have required limited discovery 
on the dissemination of information concerning the plaintiffs-petitioners committing 
battery, extreme cruelty, or a pattern of violence against their alien spouses. 

Finding out at the pleading stage that two of the plaintiffs-petitioners’ alien 
spouses were receiving Government benefits was purely fortuitous given the secrecy 
statute, although logic indicates the alien spouses of the other two also received 
benefits, since such Government largess is available simply for the asking. 

II. It is fundamentally unfair in a democracy for government to make findings of 
fact about its citizens that amount to felonies, misdemeanors, and civil wrongs 
without allowing those citizens to participate and refute the evidence presented 
against them. 

The USCIS “adjudicate[s] ... self petitions,” which requires the threshold fact¬ 
finding that a citizen spouse committed battery, extreme cruelty, or a pattern of 
violence against an alien spouse. INS Virtue Memoranda, 74 Interpreter Releases 
971, 972 (June 16, 1997); 76 Interpreter Releases 162, 163. The citizen spouse is 
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prohibited from participating in the determination of what he is alleged to have 
done, 8 U.S.C. § 1367(a)(1) & (2), which may include rape, forced prostitution, any 
act of violence, or forceful detention, 8 C.F.R. § 204.2(c)(l)(vi). 

The plaintiffs-petitioners alleged that US CIS made determinations of them 
committing acts against their alien spouses that amounted to felonies, 
misdemeanors, or civil wrongs. (Amended Complaint H 14, 27, 70, 89, 104, 120, 

190, 199,). The plaintiffs-petitioners do not know, nor can they find out, exactly 
what the Government determined they did because of the secrecy statute, 8 U.S.C. § 
1367. Even the Freedom of Information and Privacy Acts, 5 U.S.C. §§ 552 & 552a, 
are of no help because the Department of Justice considers the fact-findings 
compiled for law enforcement purposes and any release of information would 
constitute an “unwarranted invasion of the personal privacy of third parties [the 
alien spouses]” under 5 U.S.C. § 552(b)(7)(C). It is not the alien spouses who were 
allegedly found to have committed reprehensible acts but the plaintiffs-petitioners. 
Yet the petitioners are the ones who cannot access, refute, or correct those findings. 

Ironically, the state courts dismissed all the state proceedings initiated by the 
alien spouses against the plaintiffs-petitioners, except for two permanent orders of 
protection. (Amended Complaint || 69, 89, 91, 104, 107, 120-21). However, USCIS, 
as alleged, found the plaintiffs-petitioners to have committed wrongful acts in the 
very same fact situations that the states—using the adversarial system—found no 
wrong doings. 

“The heart of the matter is that democracy implies respect for the elementary 
rights of men, however suspect or unworthy those men may be! a democratic 
government must therefore practice fairness! and fairness can rarely be obtained by 
secret, one-sided determination of facts decisive of rights.” McGrath , 341 U.S. 123, 
170 (Frankfurter J., concurring). 

III. Alien spouses routinely file false police complaints and obtain temporary 
orders of protection through perjured testimony so as to acquire primary 
evidence that their citizen spouses committed abuse, which enables the 
aliens to win permanent residency. 

The Second Circuit held that the filing of false police complaints and 
obtaining temporary protection orders based on false testimony were not done to 
acquire primary evidence of abuse for the self-petitioning process, but were actions 
“independent” of the alien spouses trying to win permanent residency. (Second 
Circuit Summary Order, p. 2, App. 2). This holding is out of line with logic and 
other Supreme Court decisions. It makes no sense for aliens to go through the 
always-trying process of litigation when there is no ultimate objective of value. 
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The Second Circuit, as it was required to do on a Rule 12(b)(1) dismissal, 
accepted as true the allegations that the police complaints and temporary protection 
orders were based on false accusations. Since the complaints and orders were 
fraudulent, their purposes were not to protect the alien spouses. How could they 
be—they were based on made-up facts. The only logical reason for the false 
accusations was to produce documents for use in acquiring permanent residency. 
This is especially evident when considering that non-profit, immigrant 
organizations coach alien spouses on what to say, what to do, and how to act in 
order to gain permanent residency through the self-petitioning process. KPHO TV 
News, Phoenix, Arizona, httpV/www.kpho.com/news/19329313/detail.html, April 29, 


2009. 


Real and immediate injuries can result from a Federal statute that provides 
incentives for third parties to act in a way that harms others. Standing causation 
requires that the asserted injuries are the consequences of or fairly traceable to the 
Government’s conduct. Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 
59, 74 (l978)(citing Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41 (1979)). 
Standing injuries may result from action by third parties because fairly traceable 
injuries do not require the defendants’ actions to be the last step in the chain of 
causation, Bennett v. Spear, 520 U.S. 154, 168-69 (1997), and it matters not 
whether that last step is a discretionary decision, see F.E.C. v. Akins, 524 U.S. 11, 
25 (1998), for standing can be based on the substantial likelihood of third parties 
behaving in a particular way in response to a statute, Duke Power Co., 438 U.S. at 
74-75. 


In Duke Power, the Supreme Court found injury to plaintiffs from a statute 
limiting the liability for potential accidents at nuclear power plants. The Supreme 
Court held the statute would encourage the construction of plants by third parties 
that when finally completed would create an apprehension in those near the plants, 
the plaintiffs, of increased radioactivity, reduced property values, and increased 
water temperature. Duke Power, 438 U.S. at 73. 

Standing injury was also found in U.S. v. SCRAP, 412 U.S. 669 (1973), where 
the Government decided to raise railroad transportation rates. The Supreme Court 
reasoned that the increase in rates would lead one group of third parties, the 
recycling industry, to reduce the availability of recyclable goods because higher 
rates would make them less profitable. The public, therefore, would buy fewer 
recyclable goods but more of the cheaper non-recyclable goods, which would be 
discarded as refuse in national parks. Another third party group, manufacturers, 
would use more natural resources to meet the demand for the non-recyclable goods. 
All of which taken together would harm the use and enjoyment of nature by the 
plaintiffs, which was an injury. IcL at 686-88. 
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The Second Circuit and district court ignored this type of reasoning. They in 
effect made a decision that as a matter of law alien spouses, third parties, are not 
substantially likely to institute fraudulent ex parte local and state proceedings so 
they can use the documents generated as primary evidence in finding their citizen 
spouses committed abuse. Under the lower courts’ decisions, the prize of permanent 
residency in America (where the average annual family income is $60,000) does not 
cause persons from the poorest nations to file false charges to assure winning that 
prize. 

CONCLUSION 

The petition for writ of certiorari should be granted so as to once again 
remind the politically powerful why the adversarial process is a key principle of this 
Republic the founders “did not trust any government to separate the true from the 
false for us.” Thomas v. Collins , 323 U.S. 516, 545 (l945)(Jackson, J., concurring). 

Dated: February 2, 2010 

New York, N.Y. /S/ 


Roy Den Hollander, Esq. 

Counsel of Record 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687 0652 
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A. Summary Order of U.S. Court of Appeals for the Second Circuit 

(Dec. 3, 2009).1 

B. Memorandum and Order of U.S. District Court for the Southern District 
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A. Summary Order of U.S. Court of Appeals for the Second Circuit (Dec. 3, 2009) 

Roy Den Hollander, Sean Moffett, Bruce Cardozo, David 
Brannon, Plaintiffs v. United States 

No. 08-6183-cv 

UNITED STATES COURT OF APPEALS FOR THE SECOND 

CIRCUIT 

2009 U.S. App. LEXIS26248 
December 3, 2009, Decided 

NOTICE: PLEASE REFER TO FEDERAL RULES OF APP ELLA TE 
PROCEDURE RULE 32.1 GOVERNING THE CITATION TO UNPUBLISHED 
OPINIONS. 

Appeal from the United States District Court for the Southern District of New York 
(Pauley, J.). Hollander v. Chertoff, 2008 U.S. Dist. LEXIS99809 (S.D.N.Y., Dec. 3, 
2008) 

For Plaintiffs-Appellants: ROY DEN HOLLANDER, New York, NY. 

For Defendants-Appellees: NATASHA OELTJEN, Assistant United States Attorney 
(for Preet Bharara, United States Attorney for the Southern District of New York), 
New York, NY. 

Present: AMALYA L. KEARSE, ROBERT A. KATZMANN, PETER W. HALL, 
Circuit Judges. 
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SUMMARY ORDER 

ON CONSIDERATION WHEREOF, it is hereby ORDERED, ADJUDGED, and 
DECREED that the judgment of the district court be and hereby is AFFIRMED. 

Plaintiffs Roy Den Hollander, Sean Moffett, Bruce Cardozo, and David Brannon 
appeal from the decision of the district court dismissing their suit pursuant to 
Federal Rule of Civil Procedure 12(b)(1) for lack of Article III standing. We assume 
the parties' familiarity with the facts and procedural history of the case. 

Plaintiffs argue that they have standing to bring suit because the Violence 
Against Women Act, by allowing aliens who have been battered or subject to 
extreme cruelty by their spouses to self-petition for legal permanent resident status, 
created incentives for their alien wives and ex-wives to file false police complaints 
and false applications for temporary restraining orders against them. This 
argument lacks merit because plaintiffs' injury is not fairly traceable to defendants, 
but to the independent actions of their wives or ex-wives who are not before this 
Court. See Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-43, 96 S. Ct. 1917, 
48 L. Ed. 2d 450 (1976). The links in the chain of causation here, which depend 
upon the independent actions of (l) plaintiffs' wives or ex-wives, (2) state courts and 
state officials, and in some cases (3) private employers are too attenuated and too 
numerous to satisfy the standing requirement. See Lujan v. Defenders of Wildlife, 
504 U.S. 555, 560, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992) ('the injury has to be 
fairly traceable to the challenged action of the defendant, and not the result of the 
independent action of some third party not before the court") (quotation marks and 
alterations omitted). Moreover, similar "incentive" arguments have been rejected as 
a basis for establishing causation. See, e.g., Linda R.S. v. RichardD., 410 U.S. 614, 
618, 93 S. Ct. 1146, 35 L. Ed. 2d 536 (1973) (concluding that the incentive created 
by the prospect of jail time was not sufficient to support finding that requested 
prosecution would result in the payment of child support). 

Plaintiffs further argue that the government or third parties have or will 
disseminate information about them that was gathered during the self-petitioning 
process, harming their reputation and privacy. Plaintiffs fail to state an injury-in- 
fact, however, because this injury is purely speculative--plaintiffs have failed to 
allege that any information concerning them has or will likely be disseminated. See 
Lujan, 504 U.S. at 560(an injury must be "actual or imminent, not conjectural or 
hypothetical") (internal quotation marks omitted). While the Violence Against 
Women Act does permit limited disclosure of information to certain third parties 
such as agencies that provide public benefits, see 8 U.S.C. §§ 1367(a), (b), there is no 
reason to believe that such information would include any information about 
plaintiffs themselves. Moreover, those parties to whom dissemination is permitted 
are bound by the statute's non-disclosure provisions. See id. § 1367(c). Similarly, 
plaintiffs' argument that they are injured because they are constrained in their 
marital affairs is purely speculative. Nowhere in plaintiffs' complaint do they allege 
that they did not divorce because of the contested provisions or would marry an 
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alien in the future but for the contested provisions. Finally, plaintiffs are not 
injured by being "shut out" of the self-petitioning process because they cannot show 
that they have been injured as a result of the self-petitioning process. 

We have considered the remainder of plaintiffs' arguments and conclude that 
they lack merit. 

Accordingly, for the foregoing reasons, the judgment of the district court is 
hereby AFFIRMED. 

B. Memorandum and Order of U.S. District Court for the Southern District of New 
York (Dec. 3, 2008) 

Roy Den Hollander, Sean Moffett, Bruce Cardozo, David Brannon, Plaintiffs, 

v. Chertoff et al., 

08 Civ. 1521 (WHP) 

U. S. DISTRICT COURT, SOUTHERN DISTRICT OF NEW YORK 

2008 US. Dist. LEXIS 99809 

December 3, 2008, Decided 
December 3, 2008, Filed 

SUBSEQUENT HISTORY: Affirmed by Den Hollander v. United States, 2009 U.S. 
App. LEXIS 26248 (2d Cir. N.Y., Dec. 3, 2009) 

WILLIAM H. PAULEY, III, United States District Judge. 

MEMORANDUM & ORDER 

Plaintiffs Roy Den Hollander ("Hollander"), Sean Moffett ("Moffett"), Bruce 
Cardozo ("Cardozo"), and David Brannon ("Brannon") bring this putative class 
action seeking a declaratory judgment that certain provisions of the Violence 
Against Women Act ("VAWA"), the Illegal Immigration Reform and Immigrant 
Responsibility Act, and the Immigration and Nationality Act, unconstitutionally 
discriminate against American men. Plaintiffs also seek injunctive relief. 
Defendants move to dismiss pursuant to Rule 12(b)(1) for lack of standing and Rule 
12(b)(6) for failure to state a claim upon which relief may be granted. For the 
following reasons, Defendants' motion to dismiss for lack of standing is granted. 
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BACKGROUND 

I. VAWA 

Pursuant to VAWA, an alien spouse can file a petition with the Attorney General 
for immigrant classification (the "VAWA Process"). See 8 U.S.C. § 1154(a)(l)(A)(ii). 
The VAWA Process allows non-citizens who have been subjected to domestic 
violence to legalize their immigration status without the abusive spouse's 
participation. The alien spouse must show, inter alia, that she has been battered by 
a citizen or lawful permanent resident spouse during the marriage. See 8 C.F.R. § 
204.2(c)(l)(i). 

VAWA prevents the Attorney General or any federal agency from making an 
"adverse determination of admissibility or deportability of an alien . . . using 
information furnished solely by ... a spouse or parent who has battered the alien or 
subjected the alien to extreme cruelty." 8 U.S.C. § 1367(a)(1). It also prevents the 
Attorney General from permitting "use by or disclosure to anyone ... of any 
information which pertains to an alien who is the beneficiary" of a VAWA 
application. 8 U.S.C. § 1367(a)(2). However, there are certain limited exceptions to 
non-disclosure. Plaintiffs challenge those provisions that allow: (l) disclosure by the 
Attorney General to law enforcement officers for law enforcement purposes! (2) 
disclosure by the Attorney General to Federal, State, and local agencies for 
eligibility determinations under the statute! and (3) disclosure by government 
entities to nonprofit victims' service providers for the purpose of assisting victims. 
See 8 U.S.C. § 1367(b). 

II. The Amended Complaint 

On a motion to dismiss, the allegations of the Amended Complaint are accepted 
as true. While neither a model of clarity, nor a "short and plain statement" as 
envisioned by Rule 8, the pertinent factual assertions for each Plaintiff are 
summarized below. 

A. Roy Den Hollander 

In October 2000, Hollander sought to divorce his wife, a Russian citizen, and 
refused to sponsor her for permanent residency. (First Amended Class Action Civil 
Rights Complaint dated May 2, 2008 ("Compl.") PP 64-66). She then utilized VAWA 
to seek permanent residency by filing a complaint falsely accusing Hollander of 
extortion and threats. (Compl. P 67.) In January 2001, she obtained a temporary 
order of protection against Hollander, which was later dismissed for failure to 
prosecute. (Compl.. P 69.) 

B. Sean Moffett 

In May 2007, Moffett's wife, a Guatemalan citizen, accused Moffett of assault 
and had him arrested. (Compl. P 89.) Moffett spent three nights in jail, while his 
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wife "looted his bank account." (Compl. P 90.) The couple divorced in April 2008. 
(Compl. P 94.) Moffett alleges that his ex-wife is currently pursuing permanent 
residency through the VAWA Process. (Compl. P 95.) 

C. Bruce Cardozo 

Cardozo's wife, a non-citizen, obtained a temporary order of protection by falsely 
claiming that Cardozo "beat her on a monthly basis." (Compl. P 105.) Cardozo 
asserts that he could not change jobs for four years because "corporations check 
whether applicants have restraining orders filed against them, and if so, usually 
deny them a job." (Compl. P 108.) Cardozo's wife "subsequently used VAWA to 
acquire permanent residency." (Compl. P 110.) 

D. David Brannon 

In connection with a divorce proceeding, Brannon's wife, a Russian citizen, 
accused him of "threatening to kill her" and obtained an order of protection, forcing 
him out of his home. (Compl. PP 119-20.) Brannon also alleges that his alien wife is 
seeking permanent residency through the VAWA Process. (Compl. P 125.) 

Plaintiffs claim that VAWA's non-disclosure and evidentiary requirements 
deprive them of due process. Specifically, they assert that they are prevented from 
participating in proceedings in which they are "accused of and adjudged responsible 
for 'battery,' 'extreme cruelty,' [or an] 'overall pattern of violence.' (Compl. P 145.) 
They also claim that the exceptions in VAWA for disclosure of spousal abuse have 
harmed their reputations. 

Plaintiffs assert two equal protection claims ; (l) that VAWA's protections apply 
only to alien spouses but not U.S. citizens, (Compl. PP 158-59); and (2) that because 
VAWA is used overwhelmingly by alien females against their citizen male 
husbands, it discriminates on the basis of gender, (Compl. PP 160-61). 

Plaintiffs also allege First Amendment claims, asserting that the terms 
"battery," "extreme cruelty," and "overall pattern of violence" are vague and 
overbroad and "effectively deter or chill a class members' freedom of speech." 
(Compl. P 197.) 

Finally, Plaintiffs contend that VAWA constitutes a bill of attainder because it 
"overwhelmingly punish[es] an unpopular group," namely American men who "look 
overseas for wives." (Compl. P 205.) 

DISCUSSION 

I. Legal Standard 

Article III standing is "the threshold question in every federal case, determining 
the power of the court to entertain suit." Boss v. Bank of Am., N.A. (USA), 524 F.3d 
217, 222 (2d Cir. 2008) (quoting Warth v. Seldin, 422 U.S. 490, 498, 95 S. Ct. 2197, 
45L. Ed. 2d 343 (1975)) (internal quotation marks and citation omitted). "A court 
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presented with a motion to dismiss under both Rule 12(b)(1) and 12(b)(6) must 
decide the jurisdictional question first because a disposition of a Rule 12(b)(6) 
motion is a decision on the merits, and therefore, an exercise of jurisdiction." Adamu 
v. Pfizer, Inc., 399 F. Supp. 2d 495, 500 (S.D.N. Y. 2005). 

In considering a Rule 12(b)(1) motion, all facts alleged in the complaint are 
taken as true and all reasonable inferences are drawn in Plaintiffs' favor. Bldg. & 
Constr. Trades Council of Buffalo, N.Y. & Vicinity v. Downtown Dev., Inc., 448 F.3d 
138, 144 (2d Cir. 2006). "Dismissal is inappropriate unless it appears beyond doubt 
that the plaintiff can prove no set of facts which would entitle him or her to relief." 
Raila v. U.S., 355 F. 3d 118, 119 (2d Cir. 2004). However, "the standing inquiry has 
been especially rigorous when reaching the merits of the dispute would force the 
court to decide whether an action taken by one of the other two branches of the 
Federal Government was unconstitutional." Natl Council of La Raza v. Gonzales, 
468 F. Supp. 2d 429, 436 (E.D.N.Y. 2007) (quoting Raines v. Byrd, 521 U.S. 811, 
819-20, 117S. Ct. 2312, 138L. Ed. 2d 849 (1997)), affd, 283 Fed. App'x 848 (2d Cir. 
2008). 

To establish standing under Article III, Plaintiffs bear the burden of 
demonstrating: (l) an injury-in-fact that is (a) concrete and particularized, and (b) 
actual or imminent, not conjectural or hypothetical! (2) causation! and (3) that it is 
likely, not speculative, that the injury will be redressed by a favorable decision. 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 
351 (1992). 

A. Injury-in-Fact 

The injury-in-fact prong requires a plaintiff to establish he has "sustained or is 
immediately in danger of sustaining some direct injury . . . that must be both real 
and immediate." City of Los Angeles v. Lyons, 461 U.S. 95, 102, 103 S. Ct. 1660, 75 
L. Ed. 2d 675 (1983) (internal quotation marks and citations omitted). "Allegations 
of a subjective chill are not an adequate substitute for a claim of specific present 
objective harm or a threat of specific future harm[.]" Laird v. Tatum, 408 U.S. 1, 13- 
14, 92 S. Ct. 2318, 33 L. Ed. 2d 154 (1972) (internal quotation marks omitted). With 
respect to a class action, the named plaintiffs "must allege and show that they 
personally have been injured, not that injury has been suffered by other, 
unidentified members of the class to which they belong and which they purport to 
represent." Doe v. Blum, 729 F.2d 186, 190 n.4 (2d Cir. 1984) (citing Warth, 422 
U.S. at 502). 

That the VAWA Process excludes Plaintiffs does not constitute an injury-in-fact. 
Plaintiffs point to no element of the VAWA statutory scheme that results in any 
actual detriment to them. VAWA does not provide for criminal or civil proceedings 
against Plaintiffs, and no such proceeding is alleged to have been instituted against 
any of them. Instead, Plaintiffs argue that the VAWA Process encourages 
fraudulent police complaints, arrests, and temporary restraining orders. However, 
that prospective harm can be addressed in state court proceedings. See Nat'l 
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Council of La Raza, 468 F. Supp. 2d at 439 (finding no injury where plaintiff 
members who were detained for their immigration status would have due process 
opportunities to challenge the basis of their arrest). 

The VAWA Process provides a mechanism to adjudicate an alien spouse's 
petition for immigrant classification. No determination is made regarding Plaintiffs 
alleged conduct and, contrary to the Amended Complaint, they are not "adjudged 
responsible." (Compl. P 145.) That each of the plaintiffs may desire to see his former 
spouse deported is not a cognizable interest sufficient to confer standing. See Linda 
R.S. v. RichardD., 410 U.S. 614, 619, 93S. Ct. 1146, 35L. Ed. 2d 536 (1973) ("[A] 
citizen lacks standing to contest the policies of the prosecuting authority when he 
himself is neither prosecuted nor threatened with prosecution."). 

Plaintiffs also fail to allege an injury-in-fact resulting from the disclosure of 
alleged domestic abuse by their alien spouses in the VAWA Process. None of the 
Plaintiffs alleges that any disclosure in fact occurred, or that any government entity 
has threatened to authorize such disclosure. Thus, any alleged injury is purely 
speculative. See Lyons, 461 U.S. at 102, see also Natl Council of La Raza, 468 F. 
Supp. 2d at 441 ("[Sltylizing a speculative injury as a present fear that the ultimate 
harm might occur does not change the conjecture of a future harm into an injury-in- 
fact."). 

Similarly, Plaintiffs do not allege injury-in-fact with respect to their First 
Amendment or Bill of Attainder claims. See Laird, 408 U.S. at 7<?("[T]o entitle a 
private individual to invoke the judicial power to determine the validity of executive 
or legislative action he must show that he has sustained, or is immediately in 
danger of sustaining, a direct injury as the result of that action . . . .") (quoting Ex 
parte Levitt, 302 U.S. 633, 634, 58 S. Ct. 1, 82 L. Ed. 493 (1937)). The Amended 
Complaint is bereft of any such allegation. 

Accordingly, Plaintiffs fail to meet their burden of establishing an injury-in-fact 
sufficient to support Article III standing. 

CONCLUSION 

For the foregoing reasons, Defendants' motion to dismiss for lack of Article III 
standing is granted. The Clerk of Court is directed to mark this case closed. 

Dated: December 3, 2008 

New York, New York 
SO ORDERED: 

Is/ William H. Pauley III 

WILLIAM H. PAULEY III 

U.S.D.J 
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I. Introduction 


1. This class action seeks declaratory and injunctive relief and nominal damages against the 

defendants for the following: 

a. The New York State and Federal defendants violate the 1 st Amendment to the U.S. 
Constitution by aiding the establishment of the religion Feminism at Columbia 
University through the University’s Women’s Studies program. 

b. The U.S. Department of Education (“USDOE”) and its Secretary violate equal protection 
under the 5 th Amendment to the U.S. Constitution by aiding the intentional 
discriminatory impact against men by Columbia University’s Women’s Studies program; 

c. The New York State defendants violate the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c by fostering, supporting and assisting the intentional discriminatory impact against 
men by Columbia University’s Women’s Studies program; 

d. Columbia University, the Institute for Research on Women and Gender, and the School 
of Continuing Education carry out the intentional discriminatory impact against men of 





the Women’s Studies program in violation of the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c. 


II. Violation of the Establishment Clause of the First Amendment 


2. The N.Y. State and Federal defendants violate the establishment clause of the First 
Amendment to the U.S. Constitution by aiding and advancing the modern-day religion of 
Feminism proselytized through the Women’s Studies program by Columbia University’s 
Institute for Research on Women and Gender (“IRWG”), which also propagates Feminism in 
the School of Continuing Education (“Continuing Education”). 

3. The establishment clause forbids government action that benefits a religion. A belief system 
need not be theistic in nature to be a religion but rather can stem from moral, ethical or even 
malevolent tenets that are held with the strength of traditional religious convictions. 

4. IRWG adopts and propagates the modern-day religion of Feminism through its lectures, 
seminars, consciousness indoctrination sessions, publications, career preparations, 
counseling, historical revisionism, propagandizing, unanimity of thought labeled “politically 
correct,” a pantheon of idols such as Mary Wollstonecraft, de facto disciples and apostles, 
and three public lecture series. 

5. The IRWG website states that the Institute “is the locus of interdisciplinary feminist 
scholarship and teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of equality 
and justice that emerge in such discussions. And it li nk s the questions of gender and 
sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 

6. Columbia’s Continuing Education furthers the spreading of the religion Feminism by 
providing post-baccalaureate and alumni Women’s Studies courses established by IRWG. 

7. The Board of Regents of the University of the State of New York, in his or her official and 
individual capacity (“Regents”), and the Chancellor of the Board of Regents, in his official 
and individual capacity (“Chancellor”), have provided approval and support and continue to 
provide approval and support for the modern-day religion of Feminism as practiced at 
Columbia. 

8. The Regents exercise legislative functions concerning the higher educational system in New 
York State, determine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State, which includes 
Columbia University. 
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9. The Regents established a policy by which Women’s Studies programs would advocate and 
spread Feminism in New York colleges and universities, such as Columbia. 

10. There is no Regent policy to establish Men’s Studies programs. 

11. Through the Regents power to suspend the charters of higher educational institutions in New 
York and its duty to approve or disapprove educational programs and curricula, the Regents 
control what is taught in colleges and universities in the State, including Columbia. 

12. The Regents preside over the N.Y. State Department of Education, which functions as the 
Regents’ administrative ann in carrying out the Regents’ mandates and policies. The N.Y. 
State Department of Education’s regulations for effecting the mandates and policies of the 
Regents must be approved or authorized by the Regents. 

13. The N.Y. State Department of Education, headed by the Commissioner, formulates plans, 
provides funds, monitors, and coordinates higher educational programs, such as Women’s 
Studies programs, in New York colleges and universities, including Columbia. 

14. The New York State Commissioner for the Department of Education, in his official and 
individual capacity (“Commissioner”), under a grant of authority from the Regents, approved 
the initial registration and subsequent re-registrations of the Women’s Studies program 
carried out by IRWG and provided to Continuing Education. 

15. Registration and re-registration of the Women’s Studies program required the program to be 
consistent with the Regents’ Statewide Plan for Higher Education, the Regents’ rules, and the 
N.Y. State Department of Education’s regulations. Without conforming to such, the 
Commissioner could not approve the program, and without approval the IRWG Women’s 
Studies program would not be credited toward a degree or a graduate certification. 

16. In order to approve the Women’s Studies program, the Commissioner reviewed for 
compliance with the Regents’ standards the program’s curriculum, faculty, library, academic 
advising, administrative oversight, financial resources, and physical facilities as provided by 
IRWG and Continuing Education. 

17. The Commissioner, acting under authority from the Regents, administers Federal and State 
grants and scholarships to promote higher educational programs, such as, on information and 
belief, the Women’s Studies program at Columbia University. 

18. On information and belief, the Commissioner provides direct financial aid to Columbia 
University, IRWG and Continuing Education that go into promoting Feminism of the 
Women’s Studies program. 

19. The President of the New York State Higher Education Services Corporation, in his official 
and individual capacity (“President of HESC”), approves and provides financial assistance to 
Columbia University that benefits the Women’s Studies program. 
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20. HESC provides loan guarantees, grants, and scholarships that enable students to fund their 
education at Columbia in the Women’s Studies program provided by IRWG. 

21. The U.S. Department of Education, with the approval of its Secretary, in her official 
capacity, provides financial assistance to Columbia University that benefits the Women’s 
Studies program provided by IRWG. 

22. USDOE, with the approval of its Secretary, provides grants, direct loans of federal funds, 
guarantees for loans from private lenders, and work-study programs that enable students to 
fund their education at Columbia and in the Women’s Studies program at IRWG. 

23. USDOE, with the approval of its Secretary, makes Federal Stafford Loans available to post¬ 
baccalaureate students in Continuing Education who can prepare for graduate school or 
academic advancement in Feminism through Women’s Studies provided by IRWG. 

24. In fiscal year 2007, USDOE provided $14.9 million in Perkins’ Loans to students at 
Columbia of which, on information and belief, a proportion went to students in the Women’s 
Studies program provided by IRWG. 

25. In fiscal year 2007, USDOE made available to Columbia students $192.2 million from the 
Stafford Loan and Federal Plus Loan programs of which, on information and belief, a 
proportion went to students in the Women’s Studies program at IRWG and post¬ 
baccalaureate students in Continuing Education taking IRWG courses. 

26. Federal tuition aid grants, federal supplemental educational opportunity grants, and Pell 
grants were awarded to Columbia Students in the amount of $9.3 million in 2007 of which, 
on infonnation and belief, a proportion went to students training in Feminism in the 
Women’s Studies program at IRWG. 

27. Total Federal awards to Columbia, as opposed to Columbia students, in 2007 were 
$601,300,000. Columbia’s total operating budget was $2.83 billion. Of the total federal 
awards to Columbia, $15.9 million originated with USDOE. 

28. Neither Federal nor State government may favor any sect; they may not adopt programs or 
practices which aid any religion, but both have done that in providing support and approval, 
directly and indirectly, for the propagating of the modem-day religion of Feminism through 
Women’s Studies at Columbia University. 

III. Violation of Equal Protection under the 5 th and 14 th Amendments 

29. Columbia University, IRWG and Continuing Education discriminate on the basis of sex 
against men by advocating, teaching and providing training in Feminist doctrine and the 
application of that doctrine in order to impose a unitary belief system of Feminist orthodoxy 
that dictates the speech and conduct of members of the University and society at large. 
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30. The Feminist agenda, curriculum and practices at Columbia, IRWG and Continuing 
Education are motivated by prejudice toward men that leads to sex-based stereotyping of 
males by depicting them as the primary cause for most, if not all, the world’s ills throughout 
history. Females, on the other hand are credited with inherent goodness who were oppressed 
and colonized by men. 

31. Columbia, IRWG and Continuing Education advocate that the civil rights of today’s males be 
minimized or eliminated not just as punishment for the alleged past wrongs of their 
forefathers but to assure the preferential treatment of modern-day females in determining the 
occupants of the prestigious and influential positions in current American society and into the 
indefinite future. 

32. As a bastion of bigotry toward men, IRWG teaches, trains and advocates strategy and tactics 
for abridging the rights of men—rights that are guaranteed by the U.S. Constitution and 
advocated by the Declaration of Independence and the Universal Declaration of Human 
Rights. 

33. Simply put: the IRWG Women’s Studies program demonizes men and exalts women in 
order to justify discrimination against men based on collective guilt. 

34. Columbia University, IRWG and Continuing Education do not balance the Feminist doctrine 
and dogma with a masculine curriculum or program. 

35. The IRWG Women’s Studies program benefits Columbia female students, female alumni and 
females in general without any equivalent Columbia program for providing similar benefits 
to male students, male alumni or males in general. 

36. According to the IRWG course guide, “[pjrimary courses focus on women, gender, and/or 
feminist or [lesbian] perspectives.” IRWG has 71 members on its faculty but only four are 
males. 

37. Since one of the greatest powers over human beings is the power of belief, Columbia, IRWG 
and Continuing Education’s propagation of the one-sided and fundamentally false belief 
system of Feminism has a disproportionately adverse impact on men and the plaintiffs. 

38. The negative stereotyping of men and lack of balance at Columbia, IRWG and Continuing 
Education reveal a discriminatory intent motivated by bigotry and fail to serve the acquisition 
of knowledge for men that tends to develop and train the individual both mentally and 
morally. 

39. Columbia, IRWG and Continuing Education’s ill-will discrimination has the effect of 
predominantly depriving male students and male alumni of an equal educational opportunity 
as compared with females. 
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40. Men, the ones most likely to take courses providing contrary perspectives to the Feminist 
Women’s Studies program, have no opportunity to do so whether current students, alumni or 
post-baccalaureate students, who take courses through Continuing Education. 

41. The class represented by Roy Den Hollander consists of Columbia University’s alumni men, 
post-baccalaureate men, and male students who would take advantage of a Men’s Studies 
program and all the attendant benefits if offered. 

42. The class members, because of their sex, are being denied an opportunity for education, 
knowledge, career opportunities, and acquiring skills for defending against fraudulent 
Feminist attacks as a result of Columbia, IRWG and Continuing Education’s failure to offer a 
Men’s Studies program. 

43. Female alumni and female students, the ones most likely to take Women’s Studies courses, 
are treated preferentially based on sex, since IRWG offers numerous Feminist courses that 
may lead to an undergraduate degree or a graduate certification and Continuing Education 
provides a post-baccalaureate Feminist program and auditing of Feminist courses. 

44. Since the policies and practices of the Regents, Chancellor, Commissioner, Columbia, IRWG 
and Continuing Education created or approved the anti-male Feminist Women’s Studies at 
Columbia but no countervailing Men’s Studies, these defendants have shutout a substantial 
number of men from educational opportunities needed to counter the dissembling Feminist 
dogma prevalent in the governmental, social, business, political, media, and domestic spheres 
of modem-day life in America. 

45. Columbia, IRWG and Continuing Education teach females to compete unfairly with men 
without providing any programs for men on how to individually defeat such unfair and 
discriminatory practices against them whether in college, the work force or before 
governmental bodies. 

46. Female students and alumni of Columbia receive a public benefit without any comparable 
benefit provided to male students and alumni. 

47. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
polices and practices effectively ban Men’s Studies from Columbia with the effect of 
institutionalizing anti-male prejudice at the University and propagating such in the society as 
a whole. 

48. Knowing that their actions created and perpetuate the institutionalization of prejudice toward 
men and the attendant harm that follows, the Regents, Chancellor, Commissioner, Columbia, 
IRWG and Continuing Education intentionally continue their polices and practices of 
ensconcing anti-male bigotry and denying males the same educational opportunity as 
provided females. 

49. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
actions are arbitrary and completely unrelated to the goal of providing higher education. 
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50. The purposes of education to enlighten, elucidate, provide the practical means for furthering 
oneself in society, and to defend oneself against unjust attacks are thwarted when doctrines 
favorable to one group, even that of the majority, advocate discrimination against the 
minority and administrators fail to provide programs helpful to the minority in countering 
such discrimination. 

51. While the Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education 
will claim that their policies and practices are to remove obstacles to women’s access to 
educational and career opportunities, there exists behind the public relations an invidiously 
discriminatory purpose as a motivating factor. 

52. The following are just a few of the anti-male practices driven by prejudice that have been 
taken by directors of IRWG: 

a. Carolyn Heilbrun, who committed suicide in 2003, used “theory and scholarship at the 
expense of the lives of [men].” 

b. Jean Howard developed a $15 million hiring program at Columbia that discriminates 
against male teachers and stifles the freedom of thought of men. Any male applicant for 
a teaching position must demonstrate a rigid conformity of thought and speech to 
Feminism. 

c. Marianne Hirsch and Elizabeth Povinelli, the current heads of IRWG, maintain IRWG as 
a center for the National Council for Research on Women, which uses IRWG work and 
that of other higher educational tax-exempt institutions to influence legislation through 
Congressional briefings that result in the discrimination of men, such as with the passage 
of the Violence Against Women Act. 

53. Even minimizing Columbia, IRWG and Continuing Education’s negative stereotyping of 
men, the existence of a permissible purpose cannot sustain conduct that has an impermissible 
effect when ill will is present. 

54. The Federal and State defendants provide assistance and tangible financial aid that facilitates, 
reinforces, and supports discrimination motivated by malice against men at Columbia, IRWG 
and Continuing Education. 

55. Federal and State governmental benefits also directly result in disparate treatment of men at 
Columbia, IRWG and Continuing Education because no comparable public assistance is 
provided to further the interests of male students and male alumni and no equivalent 
governmental largess is provided to counter anti-male discrimination. 

56. The U.S. Department of Education, its Secretary, and the President of HESC knowingly 
assist the discrimination against men by providing financial funds to Columbia, IRWG and 
Continuing Education either directly or indirectly. 
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57. The U.S. Department of Education and its Secretary’s aiding of discriminatory practices at 
Columbia, IRWG and Continuing Education violates the equal protection clause of the 5 th 
Amendment to the U.S. Constitution. 

58. The Regents, Chancellor, Commissioner, President of HESC, Columbia, IRWG and 
Continuing Education’s aiding, furthering or conducting of discriminatory practices at 
Columbia University violates the equal protection clause of the 14 th Amendment to the U.S. 
Constitution. 

59. The Regents, Chancellor, Commissioner and President of HESC have a duty to conform 
educational assistance and programs to 14 th Amendment standards to assure against the 
deprivation of rights to equal protection. They have not done so with respect to the IRWG 
Women’s Studies program at Columbia. 

IV. 42 U.S.C. 1983 

60. A suit to enforce individual rights protected by the 14 th Amendment requires an action 
pursuant to 42 U.S.C. 1983: “Every person who, under color of [state law] ... subjects 
[another] ... to the deprivation of any rights ... secured by the Constitution and [federal] 
laws, shall be liable to the party injured ....” 

61. Columbia University, IRWG and Continuing Education are “persons” under 42 U.S.C. 1983 
and operate under the color of state law. 

62. Columbia University is classified as an independent private institution, but unlike most 
others in New York, Columbia received its charter directly from the Legislature of the State 
of New York. 

63. The Regents, Chancellor and Commissioner are arms of the State of New York. 

64. Through the Regents, Chancellor and Commissioner, New York State has undertaken a 
policy to actively control not only the curricula of private universities, such as Columbia, but 
also the faculty, library, academic advising, administrative oversight, financial resources, and 
physical facilities. 

65. Registration of higher educational institutions and programs is the basis for detennining 
educational program eligibility for State student aid programs and for professional licensure 
or teacher certification. 

66. The Commissioner visits and inspects Columbia, IRWG and Continuing Education for 
compliance with the Regents’ rules and the Commissioner’s regulations. 

67. Through the registration and re-registration of programs by the Regents, Chancellor and 
Commissioner, the three authorized and continue to authorize the Women’s Studies program 
provided by IRWG at Columbia University. If the Regents, Chancellor and Commissioner 
wanted the program changed or eliminated, a mere order from them would suffice. 
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68. Without State authorization, the Women’s Studies program and IRWG would not exist at 
Columbia because no credit toward an undergraduate degree, graduate certification or a post¬ 
baccalaureate course could be offered. 

69. Without State authorization, Columbia, IRWG and Continuing Education and students would 
not receive Federal and State aid that contributes to supporting the Women’s Studies 
program. 

70. The Regents, Chancellor and Commissioner are therefore involved not simply with some 
activity at Columbia, IRWG and Continuing Education but with the very activity that violates 
the equal protection rights of the plaintiffs: the Women’s Studies program. 

71. The Regents and the Chancellor are a quasi-legislative body that rules over Columbia, IRWG 
and Continuing Education in order to implement State education law and policy through the 
Commissioner. 

72. The Regents, Chancellor and Commissioner’s involvement is therefore not ministerial but 
substantive. 

73. The President of HESC is also an ann of the State of New York. 

74. HESC provides tuition funding for Columbia students and, on information and belief, 
students at IRWG, through various loan, scholarship and grant programs, including the 
nations’ largest grant program: Tuition Assistance Program. 

75. The operating revenue of Columbia University relies on tuition much more heavily than 
endowment on which Columbia’s peers largely rely. 

76. The tuition funding provided by the President of HESC to Columbia, on information and 
belief, provides crucial financing for the anti-male discriminatory Women’s Studies program. 

77. The President of HESC is therefore involved in the very practice that discriminates against 
male students and male alumni: the plaintiff class. 

78. Additional involvement of the State in the discriminatory Women’s Studies program include: 

a. On information and belief, the Commissioner grants Columbia a monetary sum for every 
degree awarded under N.Y. Education Law § 6401, which includes degrees in Women’s 
Studies that are the product of discrimination against men. 

b. A variety of State programs are administered by Columbia that provide financial aid to 
students in the form of direct grants and loans that are paid over to Columbia and, on 
information and belief, contribute to Continuing Education and IRWG’s operations. 

c. Columbia received direct State aid in the amount of $3,447,000 for its fiscal year 2007. 
On information and belief, an amount of the State aid was provided to Continuing 
Education and IRWG. 
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d. New York State helps finance the construction of facilities at Columbia, which, on 
information and belief, frees up financing for Continuing Education and IRWG. 

79. In its early years, Columbia received real estate from the State that subsequently proved 
lucrative, which may be sufficient to establish state action. 

V. Discrimination under Title IX of the Education Amendments of 1972 

80. “No person in the United States shall, on the basis of sex, be ... denied the benefits of, or be 
subjected to discrimination under any education program or activity receiving Federal 
financial assistance.” 20 U.S.C. § 1681. 

81. 45 C.F.R. 86.31 states that “education program or activity” includes any academic, ... 
research, occupational training, or other education program or activity operated by a recipient 
which receives Federal financial assistance.” 

82. Columbia University receives federal financial assistance; therefore, Title IX requirements 
apply to all of the University’s operations, which include the Women’s Studies program 
provided by IRWG. 

83. Even if no federal funds are eannarked for Columbia’s Women’s Studies program or IRWG 
or Continuing Education, Title IX still prohibits their discriminatory treatment of men. 

84. Columbia, IRWG, and Continuing Education knowingly made decisions to provide 
preferential treatment for females by offering Women’s Studies and not to provide equal 
educational opportunities to males by offering Men’s Studies. 

85. Columbia, IRWG, and Continuing Education based their decisions on stereotypical 
assumptions of males as oppressors and females as innocent victims, of males as reaping the 
rewards of society and females the burdens, of America as a patriarchy as opposed to what it 
is—a defacto matriarchy. 

86. Columbia, IRWG, and Continuing Education provide different benefits, based on sex, to its 
students and alumni by offering a Women’s Studies program but not a Men’s Studies 
program. 

87. Columbia, IRWG, and Continuing Education deny its male students and male alumni similar 
benefits that female students and female alumni receive from their Women’s Studies 
program. 

88. Columbia, IRWG, and Continuing Education not only limit but actively work against 
providing male students and male alumni the same advantages and opportunities that the 
Women’s Studies program gives to female students and female alumni. 

89. At Columbia University the deleterious impact of its policies and practices in favoring 
Women’s Studies falls disproportionately on men: 
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a. Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia. 1 

b. Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by taking 
continuing education courses or post-baccalaureate studies to prepare for graduate school. 

c. Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field of 
Men’s Studies. 

d. Male students and alumni do not have the advantage of a “thoroughly interdisciplinary 
framework, methodological training and substantive guidance in specialized areas of 
research” into men’s issues. 

e. The lack of a Men’s Studies program denies male students and alumni the opportunity for 
“an education that is both comprehensive and tailored to individual needs.” 

f. Male students and alumni are denied the opportunity to “undertake original research and 
produce advanced scholarship” in Men’s Studies. 

g. Male students and alumni cannot prepare “for future scholarly work” in Men’s Studies or 
“for careers and future training in law, public policy, social work, community organizing, 
journalism, medicine, and all those professions in which there is a need for critical and 
creative interdisciplinary thought” from the male perspective. 

h. Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

90. Columbia, IRWG, and Continuing Education fail to effectively accommodate the educational 
interests and abilities of male students and male alumni by offering only a curriculum in 
Feminism (Women’s Studies) without any countervailing view. 

91. Interest and ability rarely develop in a vacuum; they evolve as a function of opportunity and 
experience, so any argument that Columbia’s male students and male alumni are not 
interested in or lack the educational ability for Men’s Studies wrongly justifies sex-based 
discrimination with archaic and overbroad generalizations about men. 

92. Columbia, IRWG, and Continuing Education have so extensively propagated the doctrine of 
Feminism from the Women’s Studies program throughout the University’s activities that any 
opposing voice is quickly and summarily silenced. 

93. Women’s Studies programs are today the varsity sport of choice for females at Columbia in 
their never-ending war against men. 

94. If Title IX can require universities receiving federal financial assistance to provide a female 
athletics program, then it surely can require Columbia to provide a Men’s Studies program. 

95. Male athletic programs are geared primarily toward benefiting men while Women’s Studies 
programs are geared primarily toward benefiting females with Feminist ideology, strategy, 
tactics and training for exploiting the modern-day social bias against men. 


1 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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96. The Women’s Studies program at Columbia gives female students and female alumni an 
exclusive opportunity over their male competitors in the University and society by using 
federal resources to provide females with a golf-like handicap that applies to life in modern- 
day America. 

97. Without a Men’s Studies program, Columbia male students and male alumni are 
disadvantaged in competing with females on America’s current uneven playing field of life. 

98. There is no substantial proportionality between the ratios of the number of females in the 
Women’s Studies program and the ratio of males in a Men’s Studies program because 
Columbia has no such team of teachers, courses, activities and benefits for male students and 
male alumni. 

99. On information and belief, the disproportionately high number of females in the Women’s 
Studies program evinces the discriminatory impact on men, which Columbia has failed to 
address. 

100. Once Columbia, IRWG, and Continuing Education chose to provide educational 
opportunities inuring to the benefit of its female students and female alumni, they were then 
required to provide equal educational opportunities for male students and male alumni so as 
to balance the dissimilar impact of Women’s Studies on males and females. 

101. Columbia, IRWG, and Continuing Education’s provision of Women’s Studies results in 
disparities of a substantial and unjustified nature in the benefits, treatment, services and 
opportunities granted females and males with the males receiving disproportionately less. 

For example, Columbia provides disproportionately more financial assistance for the 
propagation of Feminism, which disadvantages men, than for contrary pedagogies. 

102. On information and belief, IRWG provides disproportionately more assistance in making 
employment opportunities available to female students than males in violation of 34 C.F.R. 
106.38. 

103. The discriminatory impact of the Women’s Studies program is not counter-balanced by 
an exceedingly persuasive justification. The assertion that American females are 
disadvantaged is nothing more than a “big lie” strategy. For example: 

a. Females earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007 , Table A-l, and 
the average woman makes 77% that of the average man. If the two were paid equally for 
their time actually worked, then the pay for the average woman should be 69.5% that of 
the average man—not 77%. 

b. Females working part-time earn 115% of what part-time male workers. Denise Venable, 
The Wage Gap Myth , National Center for Policy Analysis, April 12, 2002. 
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c. Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender, Marriage and Asset Accumulation in the United States , University of 
Michigan, 2005. 

d. Females make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate, 2007. 

e. The 25 most dangerous occupations in America are 90% occupied by men. 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffer 92% of the job related deaths while making up 54% of 
the work force. US Department of Labor, Bureau of Labor Statistics, Current Population 
Survey, Employment and fatalities, by gender of worker, 2006 . 

h. Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings, Center for Disease Control, Abortion Surveillance—U.S. 2004 , Table 2, often as 
a means of birth control. 

i. Females, but not men, have various excuses that pennit them to significantly lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

j. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases or paternity suits. 

k. In some jurisdictions, the husband of the mother of a child bom during the marriage will 
be responsible for child support even though the wife cheated on the husband and 
conceived with another man and DNA evidence can prove such. 

l. Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There , N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate, 2007. 

m. Debtor prisons for nonpayment of child support incarcerate mainly men. 

n. Males generally receive more prison time than females for any crime. 

o. The life expectancy for females in America is five years longer than males. 

p. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Arnst, 
A Gender Gap in Cancer , Business Week, June 13, 2007. 

q. The United States has an office dedicated to women's health while there is not one for 
men. 

r. Nearly every boy born in America has one of the most sensitive parts of his genitalia 
removed at an age when he cannot object and without anesthesia. 

s. Social Security, Medicare, Medicaid, and welfare programs are paid for mostly by male 
taxpayers, and all have a majority of female beneficiaries. 

t. Over 52,000 American service men died in Vietnam but only eight women. 

u. Females still do not have to register for the draft. 

v. Females make up 57% of the nation’s college students but just over 51% of the 
population. 

w. Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 
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104. The actual aim of Women’s Studies is not affirmative action but to create and perpetuate 
a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
“Metropolis” like underworld. 

105. By offering only Women’s Studies, Columbia, IRWG and Continuing Education 
denigrate and disadvantage men, effect artificial restraints on the individual opportunities for 
men, and fail to advance the full development of the talents and capacities of this nation’s 
men. 


VI. Discrimination under N.Y. Civil Rights Law § 40-c 


106. N.Y. Civil Rights Law § 40-c states that “[n]o person shall, because of... sex ... be 
subjected to any discrimination in his ... civil rights ... by any ... corporation or institution, 
or by the state or any agency ... of the state. § 40-c bars discrimination by direct or indirect 
means. 

107. The legislative intent behind § 40-c was to fulfill the State’s responsibility of assuring 
that every individual in New York is afforded equal opportunity to enjoy a full and 
productive life and that failure to provide such equal opportunity whether because of 
discrimination, prejudice, intolerance or inadequate education or training not only threatens 
the rights of New York inhabitants but menaces the institutions and foundations of a free 
democratic state. N.Y. Civil Rights Law § 40-c, Historical and Statutory Notes . 

108. Columbia University is a private educational institution of higher learning organized and 
existing under the laws of the State of New York. 

109. By discriminating against male students and male alumni with its Women’s Studies 
program, Columbia, IRWG and Continuing Education violate N.Y. Civil Rights Law § 40-c. 

110. The Regents, Chancellor, Commissioner and President of HESC in their official 
capacities constitute agencies of the State of New York. 

111. By discriminating against male students and male alumni in approving, assisting and 
aiding Women’s Studies at Columbia, the Regents, Chancellor, Commissioner and President 
of HESC violate N.Y. Civil Rights Law § 40-c. 

VII. Injury 

112. By singling out for special benefits the religion of Feminism propagated by the Women’s 
Studies program at Columbia University, the Federal and State defendants create a 
governmental sectarian preference that infringes an unalienable right of the plaintiff class 
members. 

113. “The Religion ... of every man must be left to the conviction and conscience of every 
man; and it is the right of every man to exercise it as these may dictate. This right is in its 
nature an unalienable right.” Memorial and Remonstrance Against Religious Assessments, 


14 



as reproduced in the Appendix to the dissenting opinion of Rutledge, J., in Everson v. Board 
of Education , 330 U.S. 1, 63 (2 The Writings of James Madison 183-191 (G. Hunt ed. 

1901)). 

114. “The Rulers [Federal and State defendants] who are guilty of ... encroachment [on that 
right] exceed the commission from which they derive their authority, and are Tyrants. The 
People who submit to it are governed by laws made neither by themselves, nor by an 
authority derived from them, and are slaves.” Id. 

115. The conduct of all the defendants in promoting only Women’s Studies effectively denies 
the members of the plaintiff class the opportunity to take Men’s Studies courses that will 
prepare and assist them for dealing with, defending against, and fighting the anti-male 
climate that is pervasive in America today. 

116. Because of the defendants’ policies and practices in advocating and furthering Feminism 
and training Feminist “storm-troopers” through the Women’s Studies program at Columbia, 
the plaintiffs face obstacles to educational access and career opportunities solely as the result 
of an accident of nature that made them men. 

117. The defendants’ contribution to the establishment and continuation of Feminism as the 
primary belief system in this society impairs the plaintiffs’ rights to fair treatment in 
employment, business, politics, the courts, the media, by the police, and before executive 
government agencies. 

118. The defendants’ advocacy and furthering of Feminism and training of Feminists 
derogates males while propagandizing the superiority of females with a harm similar, 
although not yet as egregious, as the Nazification of universities in Gennany during the 
1930s when education demonized the Jews while demanding genuflection to an Aryan 
throne. 


VIII. Plaintiffs’ Class 


119. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

120. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

121. The putative class in this action consists of all males who were students, full or part time, 
or alumni of Columbia University at some point in time during the three years prior to the 
filing of this action or all males who currently maintain the status of student or alumni, or all 
males who will in the future acquire the status of student or alumni. 

122. The exact number of members of the class is not known, but it is estimated to be too large 
for joinder of all members to be practical. 
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123. The Federal and State defendants are responsible for aiding the establishment of a 
religion—Feminism—at Columbia University and giving that religion their official 
imprimatur in violation of the class members’ liberty interests by de facto forcing them to 
conform to the establishment of Feminism or keep silent. 

124. All the defendants violate the equal protection rights of the plaintiff class members 
secured under the 5 th and 14 th Amendments to the U.S. Constitution. 

125. Defendants Columbia, IRWG and Continuing Education violate Title IX to the Education 
Amendments of 1972 by denying benefits and unjustifiably discriminating against the 
plaintiff class members. 

126. Defendants Regents, Chancellor, Commissioner, President of HESC, Columbia, IRWG 
and Continuing Education discriminate against the class members in violation of N.Y. Civil 
Rights Law § 40-c. 

127. Roy Den Hollander, the named plaintiff and resident of New York County, is an alumnus 
of Columbia University’s Graduate School of Business. 

128. As an alumnus, Mr. Den Hollander may take courses in Continuing Education’s auditing 
program, prepare for further graduate work through its Post Baccalaureate Studies or pursue 
undergraduate studies through the School of General Studies, which offers the same courses 
with the same teachers as other Columbia undergraduate programs. 

129. Mr. Den Hollander explored these avenues for studying and benefiting from Men’s 
Studies in the Fall of 2007 but found there were no such opportunities because Columbia’s 
discriminatory practices only allow for a Women’s Studies program. 

130. Mr. Den Hollander was denied a public benefit comparable to the public benefit offered 
female alumni and female students of Columbia. 

131. The lack of a Men’s Studies program also prevents Mr. Den Hollander and other male 
alumni and male students from securing the same educational, career, and networking 
advantages that female alumni and female students can from the Women’s Studies program. 

IX. Relief Sought 

132. This Court declare that the aid and assistance provided by the Federal and State 
defendants for promoting and advocating Feminism and for training Feminists in the 
Women’s Studies program at Columbia violate the establishment clause of the 1 st 
Amendment. 

133. Enjoin the Federal and State defendants from providing any further aid and assistance for 
promoting and advocating Feminism and for training Feminists in the Women’s Studies 
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program at Columbia because such practices violate the establishment clause of the 1 st 
Amendment. 

134. Declare that the furnishing of aid and assistance by the Federal and State defendants to 
the Women’s Studies program at Columbia invidiously discriminates against the plaintiffs 
based on sex. 

135. Enjoin the Federal and State defendants from providing any further aid and assistance for 
the Women’s Studies program at Columbia because it violates the equal protection rights of 
the plaintiffs. 

136. Declare that the Women’s Studies program at Columbia discriminates against the 
plaintiffs based on sex. 

137. Enjoin Columbia, IRWG and Continuing Education from offering to students and alumni 
any of the Women’s Studies program curriculum, activities or benefits unless an equivalent 
Men’s Studies program focusing on concerns important to men is established by Columbia. 

138. Level the playing field by either instituting Men’s Studies or eliminating Women’s 
Studies at Columbia University, which will assure that male students and male alumni are no 
longer at a disadvantage when competing with female students and female alumni for the 
benefits of society nor at a disadvantage of ending up with the worst of society’s burdens. 

139. Award nominal damages in the amount of one dollar to the class of plaintiffs and any 
other relief the Court deems proper. 

Subject Matter Jurisdiction 

140. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 1331 
because this action raises federal questions under the 5 th and 14 th Amendments to the U.S. 
Constitution and Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681 et seq. 

141. This Court has supplemental jurisdiction under 28 U.S.C. 1367(a) over the State cause of 
action, N.Y. Civil Rights § 40-c, for civil rights violations by defendants Columbia 
University, IRWG, Continuing Education, Regents, Chancellor, Commissioner and President 
ofHESC. 


Personal Jurisdiction 


142. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(h)(1)(B), 4(i)(2), 4Q(2)(B) and N.Y. C.P.L.R. § 307(1) & (2)(1). 

Venue 

143. This Court has venue under 28 U.S.C. 1391(b)(3) & (e)(3) and under N.Y. Civil Rights 
Law § 40-d. 
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Conclusion 


144. There are numerous problems of national importance that lie under the surface of this 
litigation in which the plaintiffs have made an initial move to compel colleges and 
universities to change policies having extensive implications for society at large. 

145. University and college Women’s Studies programs are busy across the land spreading 
prejudice and fostering animosity and distrust toward men with the result of the wholesale 
violation of men’s rights due to ignorance, falsehoods and malice. 


Dated: August 18, 2008 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander and William A. Nosal, Docket No. 08 Civ 7286 

(LAK)(KNF)(ECF) 

Plaintiffs on behalf of themselves 

and all others similarly situated, FIRST AMENDED 

CLASS ACTION 
COMPLAINT 

-against- 

Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department of Education; 

Margaret Spellings, U.S. Secretary of Education in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity; 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

Richard P. Mills, in his official and individual capacity; and 
President of the New York State Higher Education Services Corp., 

James C. Ross, in his official and individual capacity; 

Defendants. 

-x 


I. Introduction 


1. This class action seeks declaratory and injunctive relief and nominal damages against the 

defendants for the following: 

a. The New York State and Federal defendants violate the 1 st Amendment to the U.S. 
Constitution by aiding the establishment of the religion Feminism at Columbia 
University through the University’s Women’s Studies program; 

b. The U.S. Department of Education and its Secretary violate equal protection under the 5 th 
Amendment to the U.S. Constitution by aiding the intentional discriminatory impact 
against men by Columbia University’s Women’s Studies program; 

c. The New York State defendants violate the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), and Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq .) by fostering, supporting and 
assisting the intentional discriminatory impact against men by Columbia University’s 
Women’s Studies program; and 

d. Columbia University, its Institute for Research on Women and Gender, and its School of 
Continuing Education carry out the intentional discriminatory impact against men of the 





Women’s Studies program in violation of the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq), and N.Y. Civil Rights Law § 
40-c. 


II. Violation of the Establishment Clause of the First Amendment 


2. The New York State (“State”) 1 and the Federal defendants (“USDOE”) violate the 
establishment clause of the First Amendment to the U.S. Constitution by aiding and 
advancing the modern-day religion of Feminism proselytized and indoctrinated through the 
Women’s Studies program by Columbia University’s Institute for Research on Women and 
Gender (“IRWG”), which also propagates Feminism in the School of Continuing Education 
(“Continuing Education”) and the University as a whole. 

3. Women’s Studies programs are much “broader than what happens in the classroom,” and 
work “to transform [college] curriculum, the campus enviromnent, and society at large,” 
according to the National Women’s Studies Association, www.nwsa.org/center/index.php, of 
which Columbia is an institutional member. 

4. The establishment clause forbids government action that benefits a religion. A belief system 
need not be theistic in nature to be a religion but rather can stem from moral, ethical or even 
malevolent tenets that are held with the strength of traditional religious convictions. Gods or 
goddesses are not needed for a religion. 

5. The Feminism practiced at Columbia University, Continuing Education and IRWG: 

a. Indoctrinates theories as to the place in the order of nature for males and females. 

b. Propagates basic attitudes to the fundamental problems of life. 

c. Defines the fundamental concerns for humans in modern day society. 

d. Proselytizes moral codes of right and wrong. 

e. Personalizes the political, social and cultural aspects of life. 

f. Foists a broad system for conduct in all spheres of existence, including appropriate 
acts of volition; correct thinking; acceptable language, such as “issues” for 
“problems,” “gender” for “sex,” unless verbally attacking a man, “conversation” for 
“monologue.” 

g. Inculcates comprehensive beliefs on matters ranging from the insignificant through 
the ordinary to the material which are accepted as true, such as the difference between 
right and wrong, good and evil, how to live one’s life and die one’s death. 

h. Provides a series of answers to questions on how to live, work and relate to others in 
this existence. 

i. Provides answers on how to deal with certain situations that arise throughout life. 

j. Mandates a lifestyle. 

k. Combines Feminist research on various topics into a comprehensive belief system 
that has spread throughout Columbia into the society as a whole. 


1 The term “State” is also used to refer collectively to all the New York defendants. 
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l. Validates the spirit of its followers with importance, meaning, purpose, and security, 
which the weak can only find in numbers and conformity. 

m. Combines beliefs on politics, philosophies, culture, history, sociology, religion, 
pseudo-science, government, education, media, labor and other areas of human 
endeavors into a holistic system of a Feminist world view with tenets for 
comprehension and commandments for conduct. 

n. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as 
Betty Freidan. 

6. The core of Columbia University’s Feminist apple is IRWG: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and 
structure that places the director on top, followed by tenured instructors, then 
untenured instructors, and lastly the budding followers. 

b. IRWG’s administrators and teachers act similarly to priestesses by keeping and 
teaching Feminist tenets. 

c. IRWG, as it admits, propagates Feminism through the Women’s Studies program and 
throughout the University and into society. 

d. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of the 
year as important to Feminism. 

7. Religion includes an irrational belief system that has the power to cause its followers to act 
against their self-interest. 

8. The Feminism propagated by Women’s Studies at Columbia University has, among others, 
the following irrationalities in that it: 

a. advocates a quota-ocracy as opposed to a meritocracy, 

b. promotes a female commander in chief but not female draft registration, 

c. wants the best jobs for females but for them to be protected from the worst, 

d. believes an accident of nature, being born female, entitles females to preferential 
treatment, 

e. complains about females being disenfranchised by males, yet there are seven million 
more voting females in the American democracy, 

f. lobbied for and received Federal and State offices dedicated to female health when 
ladies live longer than males, and 

g. propagates the belief that females are divine princesses and men the minions of Satan, 
a proposition for which there is no proof, only faith. 

9. The irrationality of Feminism propagated by Columbia University’s Women’s Studies 
program is illustrated by the motto: “I am women; I am strong. I am women; I am victim.” 
Clearly contradictory concepts, since it is the weak who are victimized. 

10. The adherence to Feminism causes female followers to act against their self-interest. For 
example, Feminism generally alienates men with the result that Feminists often wake up in 
the middle of the night crying because they are alone. 
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11. IRWG adopts and propagates the modern-day religion of Feminism with its denominational 
tenets through IRWG lectures, seminars, consciousness indoctrination sessions, publications, 
career preparations, counseling, historical revisionism, propagandizing, unanimity of thought 
labeled “politically correct,” a pantheon of idols such as Mary Wollstonecraft, de facto 
disciples and apostles, and three public lecture series. 

12. The IRWG website states that the Institute “is the locus of interdisciplinary feminist 
scholarship and teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of equality 
and justice that emerge in such discussions. And it links the questions of gender and 
sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 

13. In Columbia University’s Women’s Studies program, scientific differences between the 
sexes are replaced with the faith-based premise that differences between the sexes are 
socially constructed, are the result of social programming. This blind ignorance of 
neuroscience, evolution, and biology is essential for Feminism to use political means to 
reshape social relations between the sexes in which females are considered the chosen ones. 

14. Feminism at Columbia University avoids the scientific method in that its tenets are not the 
result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

15. Unlike scientific knowledge, Feminism ignores later refinement of its doctrine in the face of 
new information. Columbia’s Women’s Studies, as with the Catholic Church in the Middle 
Ages, decides which scientific evidence is acceptable and which unacceptable depending on 
whether it supports its dogma. 

16. Columbia University’s Continuing Education furthers the spreading of the religion Feminism 
by providing post-baccalaureate studies for graduate school preparation and alumni Women’s 
Studies instruction and training established by IRWG. 

17. The Board of Regents of the University of the State of New York, in his or her official and 
individual capacity, and the Chancellor of the Board of Regents, in his official and individual 
capacity, (“Regents”) have promulgated policies and plans for the propagation of the 
modem-day religion of Feminism by requiring Women’s Studies programs in higher 
education in New York. 

18. The Regents have provided further assistance to inculcating Feminism into higher education 
and New York State as a whole by reviewing and approving Women’s Studies programs, 
such as Columbia University’s, and providing financial support, whether direct or indirect, 
for Women’s Studies programs that include Columbia’s. 
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19. While the Regents have no authority to judge the correctness of any religious teaching, they 
have effectively done so with their policy advancing the propagation of Feminism through 
Women’s Studies programs. 

20. USDOE assists the propagation of Feminism at Columbia University by the delegation of its 
accreditation powers to the Regents, which the Regents, with USDOE knowledge, use to 
approve USDOE funds to support Columbia University’s Women’s Studies program. 

21. USDOE funds are paid both directly to Columbia University and indirectly to the students 
who then pay over the funds to Columbia. 

22. The religion Feminism has spread across the land due to Women’s Studies programs 
providing faith-based, unscientific rationales for the preferential treatment of females. 

23. Neither Federal nor State government may favor any sect; they may not adopt programs or 
practices that aid any religion, but both have done that. The State by the Regents requiring 
Women’s Studies programs that propagate Feminism and then providing such programs 
support and approval, directly and indirectly. And the USDOE by delegating its accrediting 
power to the Regents, which employed that power under USDOE auspices to further the 
religion Feminism by approving Columbia University and other institutions eligible for 
Federal student aid programs. 

III. Higher Education’s Structure and Imposition of Feminist Orthodoxy 

24. The Regents and the University of the State of New York (not to be confused with the State 
University of New York (SUNY)) form the oldest, continuous educational entity in America. 

25. The Regents are responsible for the general supervision of educational activities within the 
State, presiding over the University of the State of New York and New York’s Education 
Department (“N.Y. Education”). 

26. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses all the institutions, both public and private, offering 
education in the State. It is a unified and widely inclusive holding company embracing all 
educational activity in the State. 

27. The Regents mission is to provide educational programs and services to the residents of the 
State. 

28. The Regents exercise legislative functions concerning the higher educational system in the 
State, determine higher education policies, and establish the rules for carrying those policies 
into effect throughout the higher educational institutions of the State, which includes 
Columbia University. 

29. The Regents are responsible for planning, coordinating, evaluating quality, and promoting 
equity and access in the programs of higher educational institutions. 
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30. The Regents detennine in which subject areas tenure will be offered and have designated 
Women’s Studies as one, but there has been no such designation for Men’s Studies. 

31. Every eight years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education, and every four years the Regents 
review the plan’s implementation by institutions, such as Columbia University. 

32. The formation of Statewide Plans begin when the Regents receive from higher educational 
institutions, such as Columbia University, each individual institution’s long range master 
plan for providing education programs, such as a Women’s Studies program. 

33. The Regents review these plans and formulate a plan for the development of higher education 
in the State as a whole that becomes effective on approval by the Governor. 

34. On information and belief, Columbia University’s master plan for Women’s Studies was 
approved by its incorporation into the Regents’ Statewide Plans. Without such approval, 
Columbia would not be able to offer a curriculum for credit in Women’s Studies, nor receive 
direct financial aid from the State for each degree awarded in Women’s Studies, nor be 
eligible for student financial aid from New York State or USDOE for students who enroll in 
its Women’s Studies program. The student aid funds are either paid directly to Columbia or 
first to the students and then to Columbia. 

35. The Regents’ Statewide Plans 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

36. The Regents’ Statewide Plans of 1984 and 2004 advanced the establishment of Feminist 
doctrine in New York colleges and universities through Women’s Studies programs with the 
objective of remaking New York State’s education, government, business, and culture in the 
image of Feminist tenets. 

37. The Regents also periodically issue policy statements to supplement or emphasize the 
direction that institutions, such as Columbia University, should be taking in their educational 
programs. 

38. The Regents established objectives through policy statements in 1972, 1984, and 1993 by 
which Women’s Studies programs would advocate and spread Feminism in New York 
colleges and universities in order to change society-at-large by giving preferential treatment 
to females, at the expense of males, in education, the work place, government, and the courts. 

39. The Regents’ policies and plans of action for Feminism and Women’s Studies programs have 
been a systematic effort to require accountability from those who oversee components of the 
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State’s extensive educational community to assure the inculcation of Feminist beliefs into 
New York’s educational system and society-at-large—a type of “Big Sister is Watching.” 


40. In order to achieve the objectives and effect the changes envisioned for the advancement of 
Women’s Studies programs and Feminism, the State’s 1993 “Equity for Women in the 
1990s” requires 

a. the entire educational community must be accountable, 

b. particular care be taken with curriculum in both content and methods of instruction, 

c. major revisions in curriculum and teaching are necessary, 

d. changes in teaching strategies and cultural attitudes, 

e. that differences in leadership style between males and females must be understood 
and accepted, 

f. the educational community to take the lead in providing females access to a broad 
spectrum of career opportunities by promoting female friendly strategies for 
recruitment, selection, and advancement, 

g. special female protection on campus and in the work place, 

h. employment of females in a quota similar to males in all educational and cultural 
institutions and career work sites of the State, 

i. people’s thought patterns be changed, 

j. the elimination of evolutionary differences between the sexes in education and 
employment opportunities, 

k. statewide compliance with affirmative action policies, 

l. cooperation from members of the faculties, boards of trustees, colleges, employers 
and community members, 

m. implementing change through education and appropriate action, 

n. N.Y. Education Department collect data necessary to carry out the Regents’ action 
strategies, 

o. college teachers undergo training and their teaching regularly monitored and 
reinforced with Women’s Studies tenets, 

p. N.Y. Education Department conduct academic reviews at colleges and universities to 
assure teaching practices comport with the Regents’ Feminist objectives, 

q. traditional role models be eliminated, 

r. females be given extra assistance to obtain jobs in certain fields, 

s. appropriate textbooks be used in all courses, 

t. athletic programs for both sexes receive similar support, including financial, salaries, 
coaching, scheduling and publicity, 

u. affirmative action for females in recruitment and promotion in professional and 
managerial programs overseen by college affirmative action officers who provide 
reports to N.Y. Education Department, 

v. practices that advantage females with support, recruitment, and promotion be 
replicated while all others be eliminated with reports as to compliance provided N.Y. 
Education Department’s Affirmative Action Officer, 

w. human resources personnel for colleges, universities, libraries, museums, and the 
Education Department be trained to execute the affirmative action policies so that 
parity in hiring between the sexes is reached as detennined by affirmative action 
officers, 
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x. colleges and universities to focus their support networks and create others to promote 
the hiring and placement of females, 

y. research on current issues facing females be developed, supported, and promoted, and 

z. those responsible to bring about the above changes are college faculty, administrators, 
staff members, students, deans, athletic directors, governing boards, and executive 
officers of all New York educational institutions, cultural institutions, N.Y. Education 
Department, employers, business, and industry in the State. 

41. Through the Regents power to suspend the charters of higher educational institutions in New 
York and its duty to approve or disapprove educational programs and curricula, which means 
not only courses but all planned school activities, the Regents control what is taught in 
colleges and universities in the State, including Columbia University. 

42. The Regents preside over the N.Y. Education Department, which functions as the Regents’ 
administrative arm in carrying out the Regents’ mandates, policies and plans. The N.Y. 
Education Department’s regulations for effecting the mandates, policies and plans of the 
Regents must be approved or authorized by the Regents. 

43. On behalf of the Regents, the N.Y. Education Department administers State and Federal 
grants and scholarships that promote equity in higher education. 

44. The N.Y. Education Department, headed by the Commissioner, formulates plans, provides 
funds, monitors, and coordinates higher educational programs, such as Women’s Studies 
programs, in New York colleges and universities, including Columbia, in order to assure that 
institutional programs are consistent with the Statewide Plan and policy statements 
formulated by the Regents. 

45. Under 8 N.Y.C.R.R. Pt. 52.1, the N.Y. Education Department, on behalf of the Regents, 
evaluates a higher educational institution’s curriculum content , planning, objectives, testing, 
and whether it complies with the Regents Statewide Plan and policy statements. 

46. The New York State Commissioner for the Department of Education (“Commissioner”), in 
his official and individual capacity, under a grant of authority from the Regents, approved the 
initial registration and subsequent re-registrations of Columbia’s Women’s Studies program. 

47. Registration and re-registration of Columbia’s Women’s Studies program required the 
program to be consistent with the Regents’ Statewide Plans, policy statements, rules, and the 
N.Y. Education Department’s regulations. Without conforming to such, the Commissioner 
could not approve the program, and without approval Columbia’s Women’s Studies program 
would not be credited toward a degree, graduate certification, or post-baccalaureate study, 
and students could not receive State or Federal financial aid to help pay for their studies in 
the program, and Columbia could not receive direct aid from the State for each Women’s 
Studies degree conferred. 

48. In order to approve the Women’s Studies program, which furthers Feminist orthodoxy, the 
Commissioner reviewed for compliance with the Regents’ standards the program’s 
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curriculum, content, faculty, library, academic advising, administrative oversight, financial 
resources, and physical facilities as provided by IRWG and Continuing Education. 

49. The Regents and Commissioner provide direct financial aid to Columbia University under 
Education Law § 6401, known as “Bundy Aid,” which benefits IRWG and Continuing 
Education in promoting the Feminism advanced by the Women’s Studies program. 

50. The Commissioner, acting under authority from the Regents, administers Federal and State 
student grants and scholarships to promote higher educational programs, such as, on 
information and belief, the Women’s Studies program at Columbia. 

51. The Regents and Commissioner approved Columbia University as a beneficiary of State 
student aid programs, which imposes various requirements on the University under 8 
N.Y.C.R.R. § 2205.3. 

52. Student aid programs provide money to students so that they can pay an approved college in 
order to obtain an education in a curriculum approved by the State. 

53. The Regents have been delegated by USDOE the responsibility for detennining which higher 
educational institutions are eligible for Federal student aid programs. In effect, the Regents 
and Commissioner act as USDOE’s agents for accrediting colleges and universities for 
participation in Federal student aid programs. The Regents and Commissioner are the only 
state governmental divisions to be delegated the USDOE accrediting function. 

54. On information and belief, USDOE also provides grants to the Regents and the N.Y. 
Education Department. 

55. USDOE provides grants, direct loans of federal funds, guarantees for loans from private 
lenders, and work-study programs that finance student education at Columbia. 

56. USDOE grants can be paid directly to Columbia University or to the student, direct loans are 
paid directly to Columbia, and work study directly to the student. On information and belief, 
all of these funding methods benefit the Women’s Studies program and the furthering of 
Feminism at Columbia. 

57. USDOE provides Federal Stafford Loans to post-baccalaureate students in Continuing 
Education some of whom, on information and belief, are preparing for graduate school or 
academic advancement in Feminism through Women’s Studies provided by IRWG. 

58. By the end of fiscal year 2007, Federal advances to Columbia University, which are listed as 
liabilities on Columbia’s balance sheet, totaled $61.5 million, which, on information and 
belief, a proportion of went to students participating in Columbia’s Women’s Studies 
program. 

59. By the end of fiscal year 2007, USDOE had made available to Columbia University students 
$192.2 million from the Stafford Loan and Federal Plus Loan programs of which, on 
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information and belief, a proportion went to students participating in Columbia’s Women’s 
Studies program. 

60. Federal tuition aid grants, federal supplemental educational opportunity grants, and Pell 
grants were awarded to Columbia University students in the amount of $9.3 million in 2007 
of which, on information and belief, a proportion went to students training in Feminism at 
Columbia’s Women’s Studies program. 

61. On information and belief, USDOE provides research grants to IRWG that advance the 
propagation of Feminism. 

62. Total Federal awards to Columbia University in 2007, as opposed to Columbia students, 
were $601,300,000. Columbia’s total operating budget was $2.83 billion. Of the total 
federal awards to Columbia, $15.9 million originated with USDOE. 

63. The President of the New York State Higher Education Services Corporation, in his official 
and individual capacity (“HESC”), approves and provides financial assistance to Columbia 
University by way of its admitted or attending students that benefits the Women’s Studies 
program and its promoting of Feminism. 

64. HESC provides loan guarantees, grants, and scholarships that enable students to fund their 
education at Columbia University in the Women’s Studies program provided by IRWG. The 
money passes through students’ hands into the coffers of Columbia and is used, in part, to 
promote Feminism through the Women’s Studies program. 

65. HESC requires that any financial aid is limited to students attending an approved institution, 
such as Columbia University. 

66. Financial aid provided or guaranteed by HESC is made based on information given by both 
the student and the institution of attendance. 8 N.Y.C.R.R. § 2205.1 

67. For academic years 2004 through 2006, HESC provided Columbia University students 
around eight million dollars in grants, scholarships and other awards. 

68. Students in Columbia’s Women’s Studies program, on information and belief, receive 
financial aid from New York State’s Tuition Assistance Program, Aid for Part Time Study 
program, and Federal assistance programs. 

IV. Violation of Equal Protection under the 5 ~ and 14 — Amendments 

69. Columbia University invests significant resources and assets into its Women’s Studies 
program, which its managerial accounting practices have translated into a dollar amount that 
will be revealed through discovery. 
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70. Columbia University, IRWG and Continuing Education treat males and females differently 
by advocating, instructing, promoting, inculcating, supporting, and providing training in 
Feminist doctrine that advances misandry and demeans men. 

71. Columbia University, IRWG and Continuing Education apply the misandry doctrine of 
Feminism in order to impose a unitary belief system of Feminist orthodoxy that dictates the 
thoughts, speech, and conduct of members of the University and society-at-large, which has a 
predominantly negative impact on males. 

72. Columbia University, IRWG and Continuing Education, with the assistance of the State and 
USDOE, have banished from the marketplace of ideas Men’s Studies and its masculine 
perspective that benefits primarily males. 

73. Columbia University, IRWG and Continuing Education, with the assistance of the State and 
USDOE, pennit primarily only female shoppers to benefit from the produce of “gender 
studies” in the market place of ideas. 

74. Columbia University, IRWG and Continuing Education advocate that the civil rights of 
today’s males be minimized or eliminated not just as punishment for the alleged past wrongs 
of their forefathers but to assure the preferential treatment of modem-day females in 
determining the occupants of the prestigious and influential positions in current American 
society and into the indefinite future. 

75. The IRWG Women’s Studies program instructs, trains, supports, furthers, cultivates and 
advocates strategies, and tactics for demeaning and abridging the rights of men—rights that 
are guaranteed by the U.S. Constitution and advocated by the Declaration of Independence 
and the Universal Declaration of Human Rights. 

76. The propagation and advocacy by the Women’s Studies program that the civil rights of males 
be diminished or eliminated infers that one motivation behind the program is ill will toward 
men and infers that Columbia University is a bastion of bigotry toward men. 

77. The Feminist agenda, instruction and practices at Columbia University, IRWG and 
Continuing Education stereotype males as the primary cause for most, if not all, the world’s 
ills throughout history. Females, on the other hand are credited with inherent goodness who 
were oppressed and colonized by men. Such outmoded, negative stereotyping of men infers 
that one motivation behind Columbia’s Women’s Studies program is prejudice toward men. 

78. Columbia University, IRWG and Continuing Education propagate the false belief that males 
are responsible for most of the battering between the sexes when females batter males to the 
same extent or more. Such blatant misrepresentations based on old fashion stereotyping of 
males indicates that at least one motive behind Columbia Women’s Studies is enmity 
towards males. 

79. Columbia University, IRWG and Continuing Education also propagate the false beliefs that 
(a) males are more likely to initiate violence against a partner when in fact females are more 
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likely, and (b) males are more likely to engage in severe violence that is not reciprocated 
when in fact females are more likely. Such blatant misrepresentations based on old fashion 
stereotyping of males indicates that at least one motive behind Columbia’s Women’s Studies 
is enmity towards males. 

80. Columbia University, IRWG and Continuing Education inculcate the falsehood that 
masculinity is about males believing they can batter females when manhood has always 
rested on males protecting females. Such propaganda indicates preconceived judgments are 
behind Columbia’s Women’s Studies. 

81. Columbia University, IRWG and Continuing Education advance the stereotypical inequity 
that a female is not responsible for her acts when intoxicated but that her male date is 
responsible, not only for the female’s conduct, but his own even though he too is intoxicated. 

82. Columbia University, IRWG and Continuing Education cultivate the preconceived judgment 
that children raised by single mothers do better in comparison to children raised by single 
fathers, which evinces a motivation of bias toward males. 

83. Columbia University, IRWG and Continuing Education provide infonnation on how females 
can engage in violence against males, even premeditated murder, and escape just punishment 
by falsely accusing the male of abuse. This indicates a motive of enmity toward males. 

84. According to the IRWG course guide, “[pjrimary courses focus on women, gender, and/or 
feminist or [lesbian] perspectives.” IRWG has 71 members on its faculty but only four are 
males. Such lopsided instruction and faculty infer a motivation of preconceived judgment 
toward men. 

85. Columbia University’s Women’s Studies program is deficient of texts and instruction that 
offer a male-positive perspective of men, which infers that one motivation for the program is 
antipathy toward men. 

86. Columbia University, IRWG and Continuing Education do not balance the Feminist doctrine 
and dogma with a masculine curriculum or program. Such a failure infers one motivation for 
the Women’s Studies program is misandry. 

87. The few Columbia University male students or alumni who do participate in the Women’s 
Study program are denigrate, silenced, ignored, chastised for being “machismo,” treated as 
second class citizens, treated as the disposable sex, graded more harshly, prevented from 
expressing their points of view if contrary to Feminist tenets, frozen out of the advantages the 
program provides to females, and all around treated negatively and differently than females 
in the program, as though they were capitalists attending Moscow State University in the 
former Soviet Union. Such treatment indicates a bias against men in the Women’s Studies 
program. 
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88. The indoctrination of Feminist orthodoxy in Columbia University’s Women’s Studies 
program is much more aggressive and hostile when directed toward males in the program, an 
indication of ill will toward men. 

89. The negative stereotyping of men and lack of balance between the female and male 
perspectives at Columbia University, IRWG, and Continuing Education reveal a 
discriminatory intent motivated by bigotry and fail to serve the acquisition of knowledge for 
men that develops and trains the individual both mentally and morally. 

90. The following are just a few of the anti-male practices driven by prejudice that have been 
taken by the directors of IRWG: 

a. Carolyn Heilbrun, who committed suicide in 2003, used “theory and scholarship at 
the expense of the lives of [men].” 

b. Jean Howard developed a $15 million hiring program at Columbia that discriminates 
against male teachers and stifles the freedom of thought of men. Any male applicant 
for a teaching position must demonstrate a rigid conformity of thought and speech to 
Feminism. 

c. Marianne Hirsch and Elizabeth Povinelli, the current heads of IRWG, maintain 
IRWG as a center for the National Council for Research on Women, which uses 
IRWG work and that of other higher educational tax-exempt institutions to influence 
legislation through Congressional briefings that result in the discrimination of men, 
such as with the passage of the Violence Against Women Act. The Council’s efforts 
are less educational and more akin to converting others to the Feminist belief system. 

91. Simply put: Columbia’s Women’s Studies program demonizes men and exalts women as a 
manifestation of the ill will that lies behind the program, which is used to justify 
discrimination against men based on collective guilt and old fashion stereotypes. 

92. Even if the impact of Columbia University, IRWG and Continuing Education’s negative 
stereotyping of men is rationalized under “equity for women,” the existence of a permissible 
purpose cannot sustain conduct that has an impermissible effect when ill will is present. 

93. Since one of the greatest powers over human beings is the power of belief, Columbia 
University, IRWG, and Continuing Education’s propagation of the one-sided and 
fundamentally false belief system of Feminism, and its misandry, has a disproportionately 
adverse impact on men and the class representatives. 

94. Columbia’s Women’s Studies program not only creates a hostile learning environment for 
males, but has engendered such a hostile environment throughout the University. 

Columbia’s learning environment for males has taken on attributes similar to the hostile work 
environments that the courts have repeatedly found discriminatory. 

95. Columbia University’s hostile learning environment for males stifles their development and 
growth by pressuring many of them into acceding to the beliefs that they are somehow guilty 
for acts they never did, that they are the inferior sex, and their unalienable rights should be 
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sacrificed to justify nefarious conduct by females. In sum, the environment tramples under 
the boot-heel of Feminism the self-respect and pride of males. 

96. Columbia University, IRWG and Continuing Education’s ill will exalting of females over 
males has the effect of predominantly depriving male students and male alumni of equal 
educational opportunities and benefits as compared with females. (See below Title IX for 
dissimilar treatment with respect to opportunities and benefits). 

97. On the other side of the coin of the hostile environment for men in Columbia’s Women’s 
Studies program is the preferential and deferential treatment that female alumni and students 
receive in the program, which encourages them to pursue the opportunities of undergraduate 
degrees, graduate certifications, and post-baccalaureate studies in Feminism, or auditing of 
Feminist courses to further their careers. 

98. Columbia University’s Women’s Studies program also uniquely benefits Columbia female 
students, female alumni and females in general with female oriented consciousness raising, 
instillation of pride and self-respect, networking and support systems, inside tracts to career 
opportunities, strategies and tactics for gaining advantages based on sex, and financing 
without any equivalent Columbia program for providing similar male oriented benefits to 
male students, male alumni or males in general. 

99. As a result of the hostile environment for men in the program, the University, and society-at- 
large, men are the ones most likely to participate in a program providing contrary 
perspectives to Feminism, but they have no opportunity to do so whether current students, or 
alumni or post-baccalaureate students that take courses through Continuing Education. 

100. Since the policies and practices of the Regents, Chancellor, Commissioner, Columbia, 
IRWG and Continuing Education created or approved the anti-male Feminist Women’s 
Studies at Columbia with no countervailing pro-male Men’s Studies, these defendants have 
shutout a substantial number of men from educational opportunities needed to counter the 
dissembling Feminist dogma prevalent in the governmental, social, business, political, media, 
and domestic spheres of modem-day life in America. 

101. Columbia University, IRWG, and Continuing Education, as a result of the bias against 
men, teach females to compete unfairly with men without providing any programs for men 
on how to individually defeat such unfair and discriminatory practices against them whether 
in college, the work force, or before governmental bodies. 

102. Female students and female alumni of Columbia University receive a public benefit 
promulgated and supported by the Regents and, in part, financed, directly and indirectly, by 
the State and USDOE while no comparable benefits are provided to male students and 
alumni. 

103. In 1984, when the Regents promulgated its Statewide Plan to enhance higher educational 
opportunities for females by furthering Feminism, which caused the creation of women’s 
studies programs, there were already more females in colleges and universities than males. 
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Such indicates the plan was in part motivated by prejudice against males because it did not 
provide a leveling playing field, rather the plan tilted the field even more to the benefit of 
females, which also served no substantial state interest. 

104. In 1993, when the Regents made their major policy statement “Equity for Women” that 
required “establishing specific goals, indicators of progress, and a timetable for action” to 
address discrimination against females in New York educational institutions, in effect 
affirmative action that supported and promoted women’s studies programs, there were 
already significantly more female college students than males, and females earned 
significantly more associate, bachelor and master’s degrees. All of which indicates the 
policy was in part motivated by prejudice against male students; otherwise, it would have 
required a balancing off of the existing inequities for males. 

105. The 2004 Regents’ Statewide Plan recognizes that 60% of all college students are female 
and in 2003 females earned 63% of the Master’s degrees and a majority of the Doctoral 
degrees in New York State, yet the Regents showed no concern for rebalancing the numbers 
to achieve equity for men, which indicates a continuing motivation of ill will disparate 
treatment for males by the Regents. 

106. While the Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing 
Education will claim that their policies and practices are to remove obstacles to women’s 
access to educational and career opportunities, there exists behind the public relations an 
invidiously discriminatory purpose as a motivating factor. 

107. One of the duties of the Regents is to promote equity in education, but for the past quarter 
of a century, they have promoted inequity for men. 

108. No Regent Plan or policy statement has called for Men’s Studies programs for higher 
education, which infers a motivation of partiality against men. 

109. There are virtually no Men’s Studies programs in New York State, which infers a 
motivation of neglect toward men by the Regents. 

110. The Regents, Chancellor, Commissioner, Columbia University, IRWG and Continuing 
Education’s polices and practices effectively ban Men’s Studies from Columbia with the 
effect of institutionalizing anti-male prejudice at the University and propagating such in the 
society as a whole. 

111. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
discriminatory actions are arbitrary and completely unrelated to the goal of providing higher 
education. 

112. Knowing that their actions created and perpetuate the institutionalization of prejudice 
toward men and the attendant harm that follows, the Regents, Chancellor, Commissioner, 
Columbia, IRWG and Continuing Education intentionally continue their polices and 
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practices of ensconcing anti-male bigotry, continuing a hostile educational environment for 
males, and denying males the same educational opportunities as provided females. 

113. The purposes of education to enlighten, elucidate, provide the practical means for 
furthering oneself in society, and to defend oneself against unjust attacks are thwarted when 
doctrines favorable to one group, even that of the majority, advocate different treatment 
harmful to the minority and administrators fail to provide programs helpful to the minority in 
countering such discrimination because of bias toward that minority. 

114. The Regents on behalf of USDOE and the State eannark State and Federal student aid to 
colleges and universities, including Columbia University, that provide Women’s Studies in 
accordance with the Regent’s plans and policies. 

115. Some of the USDOE and the State aid accrue to the benefit of Women’s Studies 
programs, including the one at Columbia University, thereby advancing the disparate 
treatment of males and the harmful impact of those programs. 

116. The Regents’ Women’s Studies programs over the past decades have provided an 
academic acceptance of a plethora of intentional falsehoods used to rationalize the ubiquitous 
discrimination of men and provide females preferential treatment at the violation of the rights 
of males. 

117. The USDOE and State aid and assistance to Women’s Studies programs, including 
Columbia University’s, contribute to treating males and females differently in society-at- 
large to the detriment of males. For example, there are government offices of Women’s 
Health in every state but none for men, and there is a Federal office of Women’s Health yet 
none for men even though men die sooner. 

118. The USDOE and State aid and assistance to Women’s Studies programs contribute in 
society to men having few if any shelters to turn to, no hotlines to call, ignorance of ex parte 
restraining orders, and police who arrest the husband even when he’s the one who called 
them to prevent his wife’s violence against him or his children. 

119. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
societal assumption of female victim-hood that results in mandatory arrests policies for males 
and ex parte restraining orders based on intentional falsehoods that destroy the occupations 
and loot the bank accounts of males. 

120. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
inequity of laws shielding a female’s sexual past from being used against her in court while 
there are no laws to shield a male’s sexual past from being used against him. 

121. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
creation of pseudo-science defenses based on research at Women’s Studies programs for 
females taking the lives of others. 
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122. The USDOE and State aid and assistance to Women’s Studies programs contribute to 
Hollywood and television relying on Feminist anti-male, pseudo-scholarly work to foist 
misandry in American culture. 

123. USDOE and HESC student aid directly result in disparate treatment of men at Columbia 
University, IRWG and Continuing Education because no comparable public financial aid is 
provided to further the interests of male students and male alumni and no equivalent 
governmental largess is provided to counter anti-male discrimination. 

124. USDOE and HESC knowingly assist the prejudicial dissimilar treatment of men by 
providing financial funds to Columbia University, IRWG and Continuing Education, either 
directly or indirectly. 

125. USDOE’s knowingly aiding invidious discriminatory practices at Columbia University, 
IRWG, and Continuing Education violates the equal protection clause of the 5 th Amendment 
to the U.S. Constitution. 

126. The Regents, Chancellor, Commissioner, HESC, Columbia University, IRWG and 
Continuing Education’s aiding, furthering and conducting of invidiously discriminatory 
practices at Columbia University violates the equal protection clause of the 14 th Amendment 
to the U.S. Constitution. 

127. The Regents, Chancellor, Commissioner, and HESC have a duty to conform educational 
assistance and programs to 14 th Amendment standards to assure against the deprivation of 
rights to equal protection. They have not done so with respect to the IRWG Women’s 
Studies program at Columbia. 


V. 42 U.S.C. 1983 


128. A suit to enforce individual rights protected by the 14 th Amendment requires an action 
pursuant to 42 U.S.C. 1983: “Every person who, under color of [state law] ... subjects 
[another] ... to the deprivation of any rights ... secured by the Constitution and [federal] 
laws, shall be liable to the party injured ....” 

129. While IRWG and Continuing Education are not separate legal entities, they are part of 
and controlled by Columbia University, which is a “person” under 42 U.S.C. 1983 and 
operates under the color of state law. 

130. According to Columbia University’s Statutes §§ 350 and 351, institutes, such as IRWG, 
conform to the policies of appropriate faculty bodies as designated by the University 
President. An institute may have a budget for research expenses, clerical and technician 
help, and for allocations to departmental budgets for other research expenses or salaries. The 
direction of each institute shall be assigned to a coordinating committee or an administrative 
committee of the University. 
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131. Under Columbia University Statutes §§30 and 250, the Continuing Education is a faculty 
body within the University. 

132. Columbia University is today classified as an independent private institution of higher 
education, but unlike most others in New York, Columbia received its charter directly from 
the legislature of New York in 1787. 

133. On March 23, 1810, Columbia’s charter was amended, but the amendment required an 
Act of the State Legislature. 

134. Columbia University was not formed under the not-for-profit corporation law of New 
York. 

135. The history of Columbia’s fonnation follows: 

a. In 1784, the N.Y. State Legislature created the “Regents of the University of the 
State of New York,” an arm of the State, and gave the Regents full authority to 
govern and manage any college or university in New York. All such institutions 
were part of the Regents of the University of the State of New York. 

b. In 1784, Columbia University, called Columbia College at the time, was a part of 
the Regents of the University of the State of New York and fully under its control. 

c. In 1787, the New York State legislature transferred from the Regents to a Board 
of Trustees the day-to-day operations of Columbia. 

d. On April 13, 1787, the N.Y. Legislature transferred from the Regents of the 
University of the State of New York to the Trustees of Columbia College real 
estate in the City of New York that subsequently proved extremely lucrative as 
real estate values soared over the years. 

136. To this day, Columbia University remains a part of the Regents of the University of the 
State of New York, which retains the power to detennine Columbia’s educational policies, 
grant or deny it registration for complying with New York educational standards, set rules by 
which Columbia must comply or face suspension of its charter, conduct inspections to 
determine whether Columbia is complying with Regent rules, and approve or disapprove 
programs offered by Columbia. 

137. The Regents and N.Y. Education Department are arms of the State of New York. 

138. The N.Y. Education Department is the administrative ann of the Regents that oversees 
Columbia University’s degree granting programs and assures the programs meet Regent 
requirements. 

139. Through the Regents and N.Y. Education Department, New York State has undertaken a 
policy to actively control not only the curricula and its content at private universities, such as 
Columbia, but also the faculty, library, academic advising, administrative oversight, financial 
resources, and physical facilities. 
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140. Registration and re-registration of higher educational institutions and programs is the 
basis for detennining educational program eligibility for graduation credits, State student aid, 
and for professional licensure or teacher certification. 

141. The N.Y. Education Department visits and inspects Columbia, IRWG and Continuing 
Education for compliance with the Regents’ rules and the Department’s regulations. 

142. Through the registration and re-registration of programs by the Regents and N.Y. 
Education Department, the State authorized and continues to authorize the Women’s Studies 
program provided by IRWG at Columbia University. If the Regents and N.Y. Education 
Department wanted the program changed or eliminated, a mere order from them would 
suffice. 

143. Without State authorization, the Women’s Studies program and IRWG would not exist at 
Columbia University because no credit toward an undergraduate degree, graduate 
certification, or a post-baccalaureate course could be offered. 

144. Without State authorization, Columbia University, IRWG and Continuing Education 
would not receive USDOE or State money that contributes to supporting the Feminist 
Women’s Studies program. 

145. The Regents and N.Y. Education Department are therefore involved not simply with 
some activity at Columbia University, IRWG, and Continuing Education but with the very 
activity that violates the equal protection rights of the plaintiffs—the Women’s Studies 
program. 

146. Since the Regents and N.Y. Education Department comprise a quasi-legislative and 
administrative body that rules over Columbia, IRWG, and Continuing Education in order to 
implement State education law and policy, their involvement is not ministerial but 
substantive. 

147. The Regents have promulgated and N.Y. Education Department executes the policies and 
plans for instituting misandry and discriminatory Feminist Women’s Studies programs into 
higher education in New York. 

148. HESC is also an arm of the State of New York and abides by the Regents plans and 
policies for instituting misandry and discriminatory Feminist Women’s Studies programs into 
New York’s higher education system by supporting such programs with State financial aid. 

149. HESC provides tuition funding for Columbia University students through various loan, 
scholarship and grant plans, including the nation’s largest grant plan: the Tuition Assistance 
Program. 

150. On information and belief, students at IRWG and Continuing Education receive HESC 
financing. 
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151. The operating revenue of Columbia University relies on tuition much more heavily than 
endowment on which Columbia’s institutional competitors largely rely, and tuition in turn 
relies heavily USDOE and State aid. 

152. Approximately 50% of Columbia University’s undergraduates receive some sort of 
financial assistance, and about 80% of first-year students applying for financial aid for the 
2006-2007 year received a need-based aid award. 

153. Since 1998, thousands of Columbia University students have received Federal or State 
aid to attend Columbia University, much of which was paid directly to Columbia. 

154. Students attending New York’s private colleges, which includes Columbia, annually 
receive $241 million in Federal Pell grants and $277 million in New York Tuition Assistance 
grants. 

155. The tuition funding provided by HESC and USDOE to Columbia, on infonnation and 
belief, provides crucial financing for the anti-male discriminatory impact of its Feminist 
Women’s Studies program. 

156. HESC and USDOE are therefore involved in the very practice that discriminates against 
male students and male alumni. 

157. Further involvement of the State in the Feminist Women’s Studies program include: 

a. The N.Y. Education Department grants Columbia a monetary sum for every degree 
awarded under N.Y. Education Law § 6401 (“Bundy Aid”), which includes degrees 
in Women’s Studies that are the product of discrimination against men. 

b. Columbia received Bundy direct State aid in the amount of $3,405,000 for its fiscal 
year 2007 and a total of nearly $39.9 million since 1996. On information and belief, 
an amount of the State aid was provided to Continuing Education and IRWG. 

c. A variety of State programs are administered by Columbia University that provide 
financial aid to students in the form of direct grants and loans that are paid over to 
Columbia and, on information and belief, contribute to Continuing Education and 
IRWG’s operations. 

d. New York State helps finance the construction of facilities at Columbia, which, on 
information and belief, frees up financing for Continuing Education and IRWG. 

VI. Discrimination under Title IX of the Education Amendments of 1972 


158. “No person in the United States shall, on the basis of sex, be ... denied the benefits of, or 
be subjected to discrimination under any education program or activity receiving Federal 
financial assistance.” 20 U.S.C. § 1681 (emphasis added). 

159. 45 C.F.R. 86.31 and 34 C.F.R. 106.31 state that “education program or activity” includes 
any academic, ... research, occupational training, or other education program or activity 
operated by a recipient which receives Federal financial assistance.” 
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160. 20 U.S.C. § 1687 and the implementing definitions at 34 C.F.R. § 106.2 specifically read: 

“the tenn ‘program or activity’ and ‘program’ mean all of the operations of—a college, 
university, or other postsecondary institution” and “a department, agency, ... or other 
instrumentality of a State or the entity of such State ... that distributes [Federal] assistance 

55 


161. Columbia University receives federal financial assistance; therefore. Title IX 
requirements apply to all of the University’s operations, which include the Women’s Studies 
program provided by IRWG. 

162. Columbia University, IRWG, and Continuing Education are considered educational 
institutions under 20 U.S.C. § 1681(c). 

163. Even if no federal funds are earmarked for Columbia’s Women’s Studies program or 
IRWG, or Continuing Education, Title IX still prohibits their discriminatory treatment of 
men. 

164. Columbia, IRWG, and Continuing Education knowingly made decisions to provide 
preferential treatment for females by offering Women’s Studies and not to provide equal 
educational, training, networking, and career opportunities to males through a Men’s Studies 
program. 

165. Columbia, as with every other Ivy League College except Princeton, offers more courses 
in Feminism through Women’s Studies programs than economics, and none offer a Men’s 
Studies program. 

166. Columbia, IRWG, and Continuing Education based their decisions on stereotypical 
assumptions of males as oppressors and females as innocent victims, of males as reaping the 
rewards of society and females the burdens, of America as a patriarchy as opposed to what it 
is—a defacto matriarchy. 

167. Columbia, IRWG, and Continuing Education use the Women’s Studies program to 
indoctrinate antipathy toward men. 

168. Columbia, IRWG, and Continuing Education have created a hostile education 
environment for males, not only in the Women’s Studies program, but throughout the 
University. 

169. Columbia, IRWG, and Continuing Education provide different benefits, based on sex, to 
its students and alumni by offering a Women’s Studies program but not a Men’s Studies 
program. 

170. Columbia, IRWG, and Continuing Education deny male students and male alumni similar 
benefits that female students and female alumni receive from their Women’s Studies 
program. 


21 



171. Columbia, IRWG, and Continuing Education not only limit but actively work against 
providing male students and male alumni the same advantages and opportunities that the 
Women’s Studies program gives to female students and female alumni. 

172. At Columbia University, the deleterious impact of its policies and practices in favoring 
Women’s Studies falls disproportionately on men: 

a. Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testif[y] to mastery of a body of cross- 
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disciplinary literature and enhance employability, especially in” academia. 

b. Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by 
taking continuing education courses or post-baccalaureate studies to prepare for 
graduate school. 

c. Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field 
of Men’s Studies. 

d. Male students and alumni do not have the advantage of a “thoroughly 
interdisciplinary framework, methodological training and substantive guidance in 
specialized areas of research” into men’s issues. 

e. The lack of a Men’s Studies program denies male students and alumni the 
opportunity for “an education that is both comprehensive and tailored to individual 
needs.” 

f. Male students and alumni are denied the opportunity to “undertake original research 
and produce advanced scholarship” in Men’s Studies. 

g. Male students and alumni cannot prepare “for future scholarly work” in Men’s 
Studies or “for careers and future training in law, public policy, social work, 
community organizing, journalism, medicine, and all those professions in which there 
is a need for critical and creative interdisciplinary thought” from the male 
perspective. 

h. Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

173. Columbia, IRWG, and Continuing Education, through Women’s Studies, provide training 
for effectively protesting female inequalities but not male inequalities. 

174. Columbia, IRWG, and Continuing Education fail to effectively accommodate the 
educational interests and abilities of male students and male alumni by offering only a 
curriculum in Feminism (Women’s Studies) without any countervailing masculine view. 

175. Columbia, IRWG, and Continuing Education provide only the Feminist perspective on 
men in the Women’s Studies program. 

176. Columbia, IRWG, and Continuing Education have so extensively propagated the doctrine 
of Feminism from the Women’s Studies program throughout the University’s activities that 
any opposing voice is quickly and summarily silenced. 


2 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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177. In an analogy to athletics, Women’s Studies programs are today the varsity sport of 
choice for females at Columbia in its never-ending war against men. 

178. On information and belief, females can compete with males for positions in some athletic 
programs, but they will spend their time in humiliation sitting on the bench and miss 
developing those unique abilities that come from competitive sports. 

179. Males taking Women’s Studies at Columbia will in effect spend their time on the bench 
in humiliation while females metaphorically walk all over them. The males will also miss 
developing the knowledge and abilities to defend their rights against Feminism in modern- 
day America. 

180. Male athletic programs are geared primarily toward benefiting men while Women’s 
Studies programs are geared primarily toward benefiting females with Feminist ideology, 
strategy, tactics, and training for exploiting the modern-day social bias against men. 

181. The Women’s Studies program at Columbia gives female students and female alumni an 
exclusive opportunity over their male competitors in the University and society by using 
Federal and State resources to provide females with a golf-like handicap in America. 

182. Without a Men’s Studies program, Columbia’s male students and male alumni are 
disadvantaged in competing with females on America’s current uneven playing field of life. 

183. There is no substantial proportionality between the ratios of the number of females in the 
Women’s Studies program and the ratio of males in a Men’s Studies program because 
Columbia has no such team of teachers, courses, activities, and benefits for male students and 
male alumni. 

184. The disproportionately high number of females in the Women’s Studies program evinces 
the harmful discriminatory impact on men, which Columbia has failed to address. 

185. Once Columbia, IRWG, and Continuing Education provided educational opportunities 
inuring to the benefit of its female students and female alumni, they were required to provide 
equal educational opportunities for male students and male alumni so as to balance the 
dissimilar impact of Women’s Studies on males and females. 

186. Columbia, IRWG, and Continuing Education’s provision of a Women’s Studies program 
results in disparities of a substantial and unjustified nature in the benefits, treatment, services 
and opportunities granted females and males with the males receiving disproportionately less. 
For example, Columbia provides disproportionately more financial assistance for the 
propagation of Feminism, which disadvantages men, than for contrary pedagogies. 

187. On information and belief, IRWG provides disproportionately more assistance in making 
employment opportunities available to female students than males in violation of 34 C.F.R. 
106.38. 
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188. The disparate impact of the Women’s Studies program is not counter-balanced by an 

exceedingly persuasive justification. The assertion that American females are disadvantaged 

compared to males is nothing more than the “big lie” strategy. For example: 

a. Females earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007 , Table A-l, 
while the average woman makes 77% that of the average man. If the two were paid 
equally for their time actually worked, then the pay for the average woman should be 
69.5% that of the average man—not 77%. 

b. Females working part-time earn 115% of part-time male workers. Denise Venable, The 
Wage Gap Myth , National Center for Policy Analysis, April 12, 2002. 

c. Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender, Marriage and Asset Accumulation in the United States , University of 
Michigan, 2005. 

d. Females make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate , 2007. 

e. The 25 most dangerous occupations in America are 90% occupied by men. 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffer 92% of the job related deaths while making up 54% of 
the work force. US Department of Labor, Bureau of Labor Statistics, Current Population 
Survey, Employment and fatalities, by gender of worker, 2006 . 

h. Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings, Center for Disease Control, Abortion Surveillance—U.S. 2004 , Table 2, often as 
a means of birth control. 

i. Females, but not men, have various excuses that pennit them to dramatically lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

j. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases, or paternity suits. 

k. In some jurisdictions, the husband of the mother of a child bom during the marriage will 
be responsible for child support even though the wife cheated on the husband, conceived 
with another man, and DNA evidence proves it. 

l. Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There , N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate, 2007. 

m. Debtor prisons for nonpayment of child support incarcerate mainly men. 

n. Males generally receive more prison time than females for any crime. 

o. The life expectancy for females in America is five years longer than males. 

p. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Arnst, 
A Gender Gap in Cancer , Business Week, June 13, 2007. 

q. The United States has an office dedicated to women’s health while there is none for men. 
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r. Social Security, Medicare, Medicaid, and welfare programs are paid for mostly by male 
taxpayers, and all have a majority of female beneficiaries. 

s. Over 52,000 American service men died in Vietnam but only eight women. 

t. Females still do not have to register for the draft. 

u. Females make up 57% of the nation’s college students but just over 51% of the 
population. 

v. Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 

w. Females batter their partners as often as males do or more. 

x. In New York City, females in their 20s working full-time make 117% of males, females 
in their 30s make as much as males, and 53% of females in their 20s working in New 
York City are college graduates, compared with only 38% of males that age. New York 
Times , Sam Roberts, August 3, 2007. 

y. By the fifth year after divorce, females on average are 10% better off financially than 
before divorce. 

189. The actual aim of Women’s Studies is not affirmative action but to create and perpetuate 
a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
“Metropolis” like underworld. 

190. By offering only a Women’s Studies program, Columbia, IRWG, and Continuing 
Education denigrate, demean and disadvantage men, effect artificial restraints on the 
individual opportunities for men, and fail to advance the full development of the talents and 
capacities of this nation’s men. 

191. By offering only a Women’s Studies program, Columbia, IRWG, and Continuing 
Education violate Title IX and its implementing regulations. 

192. The Regents and N.Y. Education Department as agencies of the State that distribute 
Federal funds to Columbia also violate Title IX and its implementing regulations. 

193. If Title IX can require universities receiving federal financial assistance to provide 
separate female athletic programs, then it surely can require Columbia University to provide 
a Men’s Studies program that takes the masculine point of view. 

VII. Plaintiffs’ Class 


194. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

195. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

196. The putative class in this action consists of all males who were students, full or part time, 
at some point in time during the three years prior to the filing of this action or all males who 
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currently maintain the status of student or alumni, or all males who will in the future acquire 
the status of student or alumni and would have taken advantage of a Men’s Studies program 
had one existed by enrolling in the program, taking courses in the program, participating in 
the program’s networking, receiving support from the program, pursuing career and 
academic opportunities provide by the program, gaining a male perspective on modern day 
issues, or furthering their knowledge and understanding of mankind and society. 

197. The exact number of members of the class is not known, but it is estimated to be too large 
for joinder of all members to be practical. 

198. The Federal and State defendants are responsible for aiding the establishment of a 
religion—Feminism—at Columbia University and giving that religion their official 
imprimatur in violation of the class members’ fundamental liberty interests by de facto 
forcing them to conform to the establishment of Feminism or keep silent. 

199. All the defendants violate the equal protection rights of the plaintiff class members 
secured under the 5 th and 14 th Amendments to the U.S. Constitution. 

200. Defendants Columbia, IRWG and Continuing Education violate Title IX to the Education 
Amendments of 1972 by denying similar benefits to males and unjustifiably treating males 
and females in a diverse manner to the harm of the plaintiff class members. 

201. Defendants Columbia University, IRWG and Continuing Education discriminate against 
the class members in violation of N.Y. Civil Rights Law § 40-c. 

202. Defendant Columbia University is considered a public accommodation under N.Y. Civil 
Rights Law § 40 because it is a college that solicits contributions from the general public. 

203. In 2006, Columbia University kicked off a $4 billion fundraising campaign that solicits 
contributions from the general public. 

204. Roy Den Hollander, resident of New York County, and William A. Nosal, resident of 
Kings County, are the class representatives, former students, and alumni of Columbia 
University. 

205. The class members, because of their sex, are being denied opportunities for education, 
knowledge, career advancement, and acquiring skills for defending against fraudulent 
Feminist attacks as a result of Columbia, IRWG and Continuing Education’s failure to offer a 
Men’s Studies program. 

206. The class members are treated dissimilarly and with ill will by the defendants promotion 
of Feminist Women’s Studies programs that negatively impact the class. 


26 



VIII. Injury 


207. By singling out for special benefits the religion of Feminism propagated by the Women’s 
Studies program at Columbia University, the Federal and State defendants create a 
governmental sectarian preference that infringes an unalienable right of the plaintiff class 
members. 

208. “The Religion ... of every man must be left to the conviction and conscience of every 
man; and it is the right of every man to exercise it as these may dictate. This right is in its 
nature an unalienable right.” Memorial and Remonstrance Against Religious Assessments, 
as reproduced in the Appendix to the dissenting opinion of Rutledge, J., in Everson v. Board 
of Education , 330 U.S. 1, 63 (2 The Writings of James Madison 183-191 (G. Hunt ed. 

1901)). 

209 . “The Rulers [Federal and State defendants] who are guilty of ... encroachment [on that 
right] exceed the commission from which they derive their authority, and are Tyrants. The 
People who submit to it are governed by laws made neither by themselves, nor by an 
authority derived from them, and are slaves.” IcL 

210. The conduct of all the defendants in promoting only Women’s Studies programs 
effectively denies the members of the plaintiff class the opportunity to take Men’s Studies 
courses that will prepare and assist them for dealing with, defending against, and fighting the 
anti-male climate that is pervasive in America today. 

211. Because of the defendants’ policies and practices in advocating and furthering Feminism 
and training Feminist “storm-troopers” through the Women’s Studies program at Columbia 
University, the plaintiffs face obstacles to educational access and career opportunities solely 
as the result of an accident of nature that made them men. 

212. The defendants’ contributions to the establishment and continuation of Feminism as the 
primary belief system in this society impairs the plaintiffs’ rights to fair treatment in 
employment, business, politics, the courts, the media, by the police, and before executive 
government agencies. 

213. The defendants’ advocacy and furthering of Feminism and training of Feminists 
derogates and demeans males while propagandizing the superiority of females with a harm 
similar, although not yet as egregious, as the Nazification of universities in Germany during 
the 1930s when education demonized the Jews while demanding genuflection to an Aryan 
throne. 

214. The Women’s Studies program at Columbia perpetuates false myths that have created 
deep-seated anger and ill will toward males, including the class representatives. 

215. As alumni, the class representatives may take courses in Continuing Education’s auditing 
program without meeting the qualifications required of the general public, prepare for further 
graduate work through its Post Baccalaureate Studies, or pursue undergraduate studies 
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through the School of General Studies, which offers the same courses with the same teachers 
as other Columbia undergraduate programs. 

216. Mr. Den Hollander has been and continues to bring lawsuits to enforce his rights and the 
rights of other men under the U.S. Constitution. At present he has three lawsuits in Federal 
court and more on the way. Mr. Den Hollander intends to continue fighting for the rights of 
men in the only way he kn ows how—lawsuits in Federal or state courts. 

217. Every current and future lawsuit requires a countering of Feminist tenets supported by the 
spurious scholarship of Feminist Women’s Studies programs as declared by the Regents and 
promoted by Columbia University. 

218. Feminist organizations and activists have the advantage of relying on a body of self- 
serving, fraudulent infonnation created by Columbia University and other institutions to 
further the violation of men’s rights thanks to the Regents’ policies and State and Federal 
funding. 

219. In order to offset the advantage of counterfeit scholarship provided by Women’s Studies 
programs, Mr. Den Hollander formulated a definite plan to attend Columbia as an alumnus to 
educate himself with scholarly research in Men’s Studies for use in the lawsuits and general 
enlightenment by enrolling in a Men’s Studies program. 

220. In 2007, Mr. Den Hollander contacted the Columbia School of Continuing Education to 
determine whether he could audit courses as a graduate of the Business School. Continuing 
Education stated he could and provided him with the procedures for enrolling in classes. 

221. Mr. Den Hollander on reviewing Continuing Education course offerings found no Men’ 
Studies program or courses 

222. Mr. Den Hollander then examined the offerings for Post Baccalaureate and General 
Studies where he also found no programs or course offerings for Men’s Studies. 

223. Mr. Den Hollander then examined all of the University’s offerings and found no 
programs or course offerings for Men’s Studies. 

224. Mr. Den Hollander intends to enroll in a Men’s Studies program the moment one is 
offered. 

225. Mr. Nosal, who graduated from Columbia College in 2008, had as a student intended to 
enroll in a Men’s Studies program but was unable to because none existed at Columbia. As a 
graduate, he continues to intend to participate in a Men’s Studies program if one is provided. 

226. Due to the State’s promulgation of Women’s Studies programs and Columbia 
University’s prejudice toward men, Columbia only provides the feminist view, which 
requires Mr. Den Hollander to develop his own research and scholarship on the subject 
matter for his lawsuits and general education at significant cost and time to him. 
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227. Until Columbia institutes a Men’s Studies program, future cases brought by Mr. Den 
Hollander will continue to require him to invest substantial cost and time to counter Feminist 
tenets created and propagated by Women’s Studies programs. 

228. Of course, Mr. Den Hollander and Mr. Nosal can always submit to the violation of their 
constitutional rights and the rights of other men, but the concept of unalienable rights is 
meaningless without the right to fight for those rights, which would be facilitated by a Men’s 
Studies program. 

229. Men’s Studies is an interdisciplinary program that uses facts rather than propaganda to 
describe the truth about the differences and similarities of the sexes and their relationships in 
society. Men’s Studies counters the falsehoods of Women’s Studies programs with facts, 
such as those included in this Amended Complaint at f 188. 

230. Men’s Studies provides to men the benefits and opportunities which are listed in this 
Amended Complaint at ]{172, that are now lacking in other Columbia University programs. 

231. Further, Men’s Studies trains males to recognize and handle the powers females often use 
to manipulate them, such as the male-paralyzing power of beauty, sexual power, verbal 
skills, victim power, and the male biological instinct to protect females at the price of harm to 
himself. 

232. Men’s Studies shows that the strength of females is in their facade of weakness. 

233. Men’s Studies provides a focus on understanding fathers, which none of the other 
programs at Columbia University provide while the Women’s Studies program depicts 
fathers as bad parents, abusers, rapists, and molesters. Men’s Studies offers both a factual 
perspective and solutions for the problems unique to fathers, such as the 

a. transfonnation of their marriages into alimony payments, 

b. alienation of their children by ex-wives, 

c. connivance of domestic relations courts with Feminist groups to violate their 
rights and throw fathers into the street like bags of garbage without the houses 
they bought or to use them solely as wallets, 

d. dismissal of them as unimportant in the rearing of their children whose genes are 
half composed of their fathers, and 

e. sacrifice of their dreams to pursue a particular calling in order to support families 
that buy into the view of fathers as either barbarians or buffoons. 

234. Men’s Studies explains, as history and other educational programs at Columbia do not, 
that throughout most of the past, the dominant force was not men but a need to survive, and 
the oppressor was not men but fear of starvation. That today America is not a patriarchy but 
a de facto matriarchy, and the real oppressors can be determined by who lives longer, who 
controls a greater percentage of the nation’s wealth, on whom the government spends more 
money for health care, who serves less time for the same crimes, and who consumes more 
food—it is not men. 
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235. Men’s Studies counters the historic belief in America, often used by Women’s Studies 
programs, that females have a cart blanche to do whatever they want regardless of ethics or 
law. For example, Mary Harris shot her former fiancee in the Treasury Department and was 
found not guilty due to menstrual symptoms. The New York Times editorialized, “the 
verdict only furnishes a new illustration of what must be regarded as a settled principle in 
American Law—that any women who considers herself aggrieved in any way by a member 
of the opposite sex, may kill him with impunity....” July 1865. 

236. Today, Women’s Studies has taken such excuses to the point of condoning the murder of 
tens of millions of incipient human beings, the boiling of new born babies, the drowning of 
sons one after another, the liquidation of boyfriends or husbands, or the commission of hate 
crimes with no or laughingly inadequate punishment for females. Men’s Studies provides the 
counter arguments that could save lives by exposing such lunatic excuses as pseudo-science. 

237. Men’s Studies exposes the self-serving, schizoid paradigm of Feminist doctrine that 
females are strong and independent when they want something, but victims when they violate 
the law. A hypocrisy that allows females to commit perjury almost with impunity in family 
courts even when it results in a man going to jail or destroying a father’s reputation and 
career. 

238. Men’s Studies alerts future husbands, as other educational programs at Columbia 
University do not, that among the elderly, caretaker wives are most likely to abuse their 
older, sicker husbands. 

239. Men’s Studies educates males, as other educational programs at Columbia do not, that 
college females worldwide commit more dating violence than their male counterparts. 

240. Men’s Studies instructs males, as other educational programs at Columbia do not, on how 
to avoid false accusations by females of sexual harassment or rape, which could send a man 
to prison for decades because the female who had previously consented woke up the next 
morning with second thoughts. 

241. Men’s Studies accurately portrays, as Women’s Studies does not, the sacrifice that men 
make in America for others. For instance, all the firefighters and police who died on 9/11 
were men. 

242. Men’s Studies counters the training in Women’s Studies that sends forth Feminists to 
pervert American ideals, ignore the rule of law, selectively enforce the Constitution, and 
destroy men with impunity. 

243. Men’s Studies does not say males have rights and females do not, but neither does it 
advocate what Women’s Studies does: that females should receive preferential treatment at 
the expense of the violation of men’s rights because men are the disposal sex. 
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244. Men’s Studies, unlike Women’s Studies, factors in the contribution both sexes make to 
their families by not only considering female housework but the husband’s work in making 
house repairs, raking the lawn, shoveling the snow, emptying the garbage, keeping the car 
running, painting the house, mowing the lawn, fertilizing the lawn, preparing the taxes, 
keeping the household records, moving the furniture, hanging paintings, and balancing 
precariously two stories above the ground on a ladder with only a hammer to repair some 
siding. 

245. Men’s Studies focuses on men’s health concerns while Women’s Studies neglects them. 

246. Men’s Studies, unlike any other curricula at Columbia University, alerts males to the 
prevalent danger of female paternity fraud where the female lies about using birth control and 
then sues the tricked father for child support, and if he does not have the money, it’s off to 
debtor’s prison he goes. 

247. Men’s Studies, unlike any other curricula at Columbia, alerts males to the prevalent 
danger of marriage fraud where the female becomes pregnant by another man but marries the 
man she falsely claims is the child’s father. Even if the defrauded dad after marriage proves 
through DNA testing that the child is not his, he is still liable in most states to support the 
child. The person defrauded, when a man, has to pay the defrauder for the privilege of being 
defrauded. 

248. While Columbia’s Women’s Studies program complains loudly against female 
circumcision, it and Columbia’s other programs are silent about forced male circumcision, 
without anesthesia, that has been performed on tens of millions of males, not in some 
backwater country, but right here in the U.S. 

249. Men’s Studies advocates a meritocracy where the person most qualified receives the 
position. It opposes the Women’s Studies quota-imposed unisex society regardless of the 
facts of life, voluntary choice, human nature, common sense, or documented merit. 

250. If quotas are going to be imposed, then Men’s Studies advocates they apply all the way 
down, so if females hold 51% of the positions above the “glass ceiling,” then they should 
hold 51%, instead of 10%, of the positions in the most toxic careers—those in the 
“tombstone basement.” 

251. Men’s Studies provides males the opportunities and lessons that are invaluable in 
attaining career and life success in a culture biased against men. 

252. Men’s Studies exposes the other curricula at Columbia University as having an 
underlying premise that females have problems and those problems are males, not a female’s 
volitional choices. 

253. The ongoing lack of a Men’s Studies program at Columbia prevents Mr. Den Hollander, 
Mr. Nosal and other male alumni and male students from securing the same educational, 
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career, and networking advantages that female alumni and female students gain from the 
Women’s Studies program. 

254. The class representatives, whose intentions to enroll in Men’s Studies continues, have 
been denied a public benefit comparable to the public benefit offered female alumni and 
female students of Columbia. 

255. Mr. Den Hollander and Mr. Nosal have been intentionally placed at a disadvantage with 
respect to female Columbia students and alumni by the State’s policies and Columbia’s 
provision of training, instruction, and tactics for unfairly competing with the plaintiffs in the 
political, social, economic, cultural, and government spheres of society. 

256. Columbia’s Women’s Studies program trains females to use tears, tantrums, fraud, threats 
of an unjust legal system, and sex to take advantage of men and any institution that involves 
men in order to get what they want but may not deserve. 

257. The absence of a Men’s Studies program at Columbia shuts out Mr. Den Hollander and 
Mr. Nosal from educational opportunities needed to counter the strategies, tactics, and 
dissembling Feminist dogma employed by adherents of Women’s Studies that is so effective 
in the governmental, social, business, political, media, and domestic spheres of modern-day 
life in America. 

258. The State and Columbia fail to provide the benefits of a counter balance to the belief 
system of Feminism just as many colleges once failed to provide similar benefits to females 
as they did males in the area of athletics. 

259. The class members continuing deprivation of equal educational opportunities includes 
their not being able to earn degrees in Men’s Studies, do graduate work in Men’s Studies, 
become Men’s Studies professors, or access an extensive network for career benefits 
dedicated to men. 

260. Since Columbia is a state actor and females in similar positions as Mr. Den Hollander and 
Mr. Nosal can benefit from Columbia’s Women’s Studies program, the absence of a Men’s 
Studies program creates an obstacle to equal treatment, which itself is an injury. 

261. Unequal treatment between the sexes are inequities which contribute to unequal career 
opportunities later on. Males have a disproportionate share of the dangerous jobs, are 
frequently overqualified for their work, and do not get the same economic return per unit of 
time or unit of risk from their education as females. This long-standing disparity is harmful 
to individuals and to society. Males often find it difficult to provide for their families. Their 
opportunities are curtailed; and our State and nation, competing in the global marketplace, 
are deprived of much valuable talent. 

262. The Columbia Women’s Studies courses that might be considered Men’s Studies are 
really Feminist men’s studies that tell men how they can forfeit their rights and subscribe to 
the belief that when men are disadvantaged it is solely their fault: whether dying sooner than 
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females, committing suicide at a much higher rate, doing worse in almost everything in 
school, being less likely to attend college, paying for children their ex-wives have turned 
against them, being sentenced to more time for the same crime, having to register for the 
draft, suffering 94% of the work place deaths, or comprising more of the homeless. 

263. In Feminist studies, female disadvantages are blamed on males, and in Feminist men’s 
studies, men’s disadvantages are also blamed on males. 

264. In Feminist men’s studies, the male perspective is not presented. Columbia’s program is 
not listed with the N.Y. Education Department as “Women’s and Men’s Studies” but as 
“Women’s and Gender Studies.” 

265. Feminists cannot be relied on to provide a genuine male perspective because no one has 
less empathy for men than Feminists. As Dr. Warren Farrell said, “Feminists call it sexism 
to refer to God as He; they don’t call it sexism to refer to the Devil as He.” 

266. Women’s Studies programs declared by the Regents, funded by the Federal and State 
governments, have and continue to impose a unitary belief system of Feminist orthodoxy that 
dictates the speech and conduct of students and alumni of Columbia and society at large. 

267. Women’s Studies programs have created a dictatorship of the majority—not just in 
campuses across America but throughout the fabric of society. Women’s Studies programs 
punish men for speaking as they will and acting as they chose even when such actions do not 
violate any laws. 

268. Columbia’s Women’s Studies program functions as recruitment and networking centers 
that exclude the class representatives from similar benefits because the Feminist tenet of 
affirmative action requires ginning up the number of females in education, government, and 
the work place well beyond their proportion in the population. 

269. As a result, females have an inside track to jobs in academia, government, media, 
business, and nonprofit groups through Feminists already in positions in those fields. The 
Feminists in those fields are not about to hire any man, while the men in those fields so fear 
the Feminists that they hire largely females. 

270. Females, not males, are trained on how to exploit state court systems that are biased 
against men by using fraudulent sexual harassment suits to obtain fat settlements, and false 
accusations of domestic mistreatment to obtain custody, child support and put a man in jail. 

271. Females, not males, are trained on how to obtain and use tax dollars from a government 
that subsidizes disparate treatment of men; to lobby politicians into supporting 
unconstitutional legislation that harms men, such as the Violence Against Women Act, and to 
use tax exempt organizations for disseminating Feminist tenets that excuse the most 
reprehensible deeds of females by blaming men. 
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272. Women’s Studies programs train a large network of females who work tirelessly behind 
the scenes to transfonn American institutions according to strict feminist specifications. 


273. The heart of the harm is that Women’s Studies programs, such as Columbia’s, continue to 
influence how people think, believe, and behave in a manner that violates the rights of a 
minority—men. 

274. Feminists, aided by Women’s Studies, are trying to do the same thing that the 
Communists did in Russia—socially re-engineer men using the power of the state to fit the 
model of what they want men to be. 

IX. Relief Sought 


275. Declare and enjoin the State defendants’ policies and plans that are restructuring New 
York’s higher education system in accordance with the tenets of the Feminist religion, which 
includes the promulgation and approval of Women’s Studies programs such as the one at 
Columbia University, for violating the establishment clause of the 1 st Amendment. 

276. Declare and enjoin the aid and assistance provided by the State defendants for 
restructuring New York’s higher education system in accordance with the tenets of the 
Feminist religion, which includes the aid and assistance provided to institutions with 
Women’s Studies programs such as the one at Columbia University, for violating the 
establishment clause of the 1 st Amendment. 

277. Declare and enjoin the USDOE’s delegation of its powers to the Regents and N.Y. 
Education Department for determining which colleges and universities are eligible to receive 
student federal funds as unconstitutionally advancing the establishment of the religion 
Feminism because the Regents and N.Y. Education Department accredit institutions and 
Women’s Studies programs, including the one at Columbia, that propagate the religion of 
Feminism. 

278. Declare and enjoin all the financial assistance that USDOE provides to New York higher 
education institutions that offer Women’s Studies programs, including Columbia University, 
for violating the establishment clause of the 1 st Amendment by aiding the religion of 
Feminism. 

279. Declare and enjoin the State’s policies and plans for restructuring New York’s higher 
education system in accordance with Feminist tenets, which includes the promulgation and 
approval of Women’s Studies programs such as the one at Columbia University, for 
invidiously discriminating against the plaintiff class members based on sex in violation of the 
14 th Amendment. 

280. Declare and enjoin the furnishing of aid and assistance by the State to carry out its 
policies and plans for remaking higher education in the Feminist image, including the aid and 
assistance to institutions such as Columbia University that provide Women’s Studies 
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programs, for invidiously discriminating against the plaintiff class members based on sex in 
violation of the 14 th Amendment. 

281. Declare and enjoin the USDOE’s delegation of its powers to the Regents and N.Y. 
Education Department for determining which colleges and universities are eligible to receive 
student federal funds as unconstitutionally advancing the invidious discrimination against the 
plaintiff class members based on sex in violation of the 5 th Amendment because the Regents 
and N.Y. Education Department accredit institutions and Women’s Studies programs that 
invidiously discriminate against males, including the class members. 

282. Declare and enjoin all the financial assistance that USDOE provides to New York higher 
educational institutions that offer Women’s Studies programs, including Columbia 
University, for violating the 5 th Amendment by aiding the invidious discrimination of males, 
including the plaintiff class. 

283. Declare that the Women’s Studies program at Columbia University invidiously 
discriminates against the plaintiff class based on sex. 

284. Enjoin Columbia University, IRWG, and Continuing Education from offering to students 
and alumni any of the Women’s Studies program curriculum, activities, opportunities or 
benefits unless an equivalent Men’s Studies program focusing on concerns important to men 
is established by Columbia. 

285. Level the playing field by either instituting a Men’s Studies program or eliminating the 
Women’s Studies program at Columbia University, which will assure that male students and 
male alumni are no longer at a disadvantage when competing with female students and 
female alumni for the benefits of society nor at a disadvantage of ending up with the worst of 
society’s burdens. 

286. Award nominal damages in the amount of one dollar to the class of plaintiffs and any 
other relief the Court deems proper. 

X. Subject Matter Jurisdiction 

287. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 1331 
because this action raises federal questions under the 5 th and 14 th Amendments to the U.S. 
Constitution and Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681 et seq. 

288. This Court has supplemental jurisdiction under 28 U.S.C. 1367(a) over the State cause of 
action, N.Y. Civil Rights § 40-c, for civil rights violations by defendants Columbia 
University, IRWG, and Continuing Education. 

XI. Personal Jurisdiction 


289. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(h)(1)(B), 4(i)(2), 4Q(2)(B) and N.Y. C.P.L.R. § 307(1) & (2)(1). 
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XII. Venue 


290. This Court has venue under 28 U.S.C. 1391(b)(3) & (e)(3) and under N.Y. Civil Rights 
Law § 40-d. 


XIII. Conclusion 


291. University and college Women’s Studies programs are busy across the land spreading 
prejudice and fostering animosity and distrust toward men with the result of the wholesale 
violation of men’s rights due to ignorance, falsehoods and malice. 

292. There are numerous problems of national importance that lie under the surface of this 
litigation in which the plaintiffs have made an initial move to compel colleges and 
universities to change policies having extensive implications for society at large. 


Dated: December 1, 2008 
New York, N.Y. 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Women’s Studies (Miss Columbia I) Press Releases 

(Chronological Order) 

June 21, 2007 

Columbia University’s Priestesses 

A Federal class action lawsuit attacks Women’s Studies at Columbia University for using 
government aid to preach the religionist belief system “Feminism” and for discriminating against 
male students and male alumni. 

The U.S. Supreme Court does not require a god-centered belief system for the 
establishment clause of the First Amendment to prohibit government action aiding a religion. 
Legally, religion can stem from moral, ethical or even malevolent tenets that are held with the 
strength of traditional religious convictions. Federal financial aid, State funds and other 
assistance help proselytize Feminism at Columbia in violation of the establishment clause. 

Equal protection under the Fifth and 14 th Amendments do not permit programs with a 
discriminatory impact that are motivated in part by ill will toward a particular sex—no matter 
how many tears or tantrums the majority uses to justify its discrimination. As a bastion of 
bigotry against men, Columbia has thrown its influence and prestige into violating the rights of 
men by offering a Woman’s Studies program but no Men’s Studies program. 

Women’s Studies are now the varsity sport of choice for campus coeds. Title IX of the 
Education Amendments of 1972 has downsized or eliminated men’s varsity teams, now it’s time 
Columbia and other colleges do the same to their vociferous coeds or provide equivalent benefits 
to men in the form of Men’s Studies programs. 



April 15,2009 


Interim Ruling in Favor of Columbia’s Women’s Studies 

A Federal Magistrate Judge recommends the dismissal of a lawsuit challenging 
Columbia’s Women’s Studies Program for violating Title IX and the Constitution. 

Magistrate Kevin Nathaniel Fox, a Columbia graduate, concluded that the two plaintiff 
alums, attorney Roy Den Hollander and recent Columbia College graduate William A. Nosal, 
suffered no hann because they did not enroll in a Women Studies’ course or were denied 
admission to one. 

“The Magistrate completely miss-read the complaint, or only read Columbia’s response,” 
said Den Hollander. “Under Title IX, it is the absence of an opportunity for an equal educational 
experience that is the injury.” “When a college only has a guys’ rugby team, the injury to girls 
who want to play rugby is that there is no girls’ team.” “Mr. Nosal and I told the Court we tried 
to take Men’s Studies’ courses at Columbia, but there were none—that’s the injury.” “Why this 
Judge thinks we had to enroll or try to enroll in Women’s Studies’ courses is beyond me.” “It’s 
not the law, and I like to think I’m not that masochistic.” 

The Judge also found no equal protection injury, once again because the plaintiffs did not 
enroll in a Women’s Studies’ course or try to. The discriminatory harm is that Women Studies 
give females an advantage that prevents guys from competing on an equal footing in education, 
the work place, the courts, the culture, and society as a whole. Now you might disagree with 
that, but that is what the complaint alleges, and at this stage in a case, what the complaint says is 
considered true. “Obviously the Judge interjected his only factual and ideological beliefs in 
order to recommend dismissal,” said Den Hollander. “You’re not suppose to do that, but it 



happens all the time, especially when taking on the post-modem Feminists in a system where 
men just don’t count.” 

Den Hollander continued, “The Judge considers the discrimination against the plaintiffs 
as insignificant, a ‘subjective chill—he calls it.’” The U.S. Supreme Court says differently: 
““Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by stigmatizing 
members of the disfavored group as ‘innately inferior’ and therefore as less worthy participants 
in the political community, ... can cause serious noneconomic injuries to those persons who are 
personally denied equal treatment....” Heckler v. Mathews, 465 U.S. 728, 739-740 (1984). 

“The Courts are suppose ‘to protect unpopular individuals ... and their ideas from 
suppression—at the hand of an intolerant society,’ McIntyre v. Ohio Elections Coin'll, 514 U.S. 
334, 357, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995), but today in America they are essentially 
useless for protecting the rights of men—probably time for a different strategy,” remarked Den 
Hollander. 

The Magistrate Judge’s recommendations go to Judge Lewis A. Kaplan, who will decide 
whether to accept, reject or modify them—bet he accepts them, and then there will be an appeal 
to the Second Circuit. 

April 27, 2009 

Ruling in Favor of Columbia’s Women’s Studies 

A Federal Judge dismissed a lawsuit challenging Columbia’s Women’s Studies Program 
for violating Title IX and the Constitution. The attorney and one of the plaintiffs, Roy Den 
Hollander responded, “When it comes to Men's Rights, judges act with an arrogance of power, 
ignorance of the law, and fear of the Feminists.” 



Judge Lewis A. Kaplan mischaracterized the central claim of the case as a violation of the 
Establishment Clause which he called “frivolous... absurd and without merit.” Den Hollander, 
replied, “The only thing frivolous and absurd is men looking for justice in the courts of America. 
It’s time we find justice elsewhere.” 

Judge Kaplan irrationally ruled, “Feminism is no more a religion than physics.” Den 
Hollander replied, “Feminism believes that the differences between the sexes are the result of 
social conditioning. Science, which includes physics, disagrees.” Den Hollander added, 
“Religion means an irrational belief system. What’s more irrational than believing sexual roles 
have nothing to do with genetics or evolution or that because of sex, one group is entitled to 
preferential treatment. The Judge obviously never studied science, but clearly believes in 
Feminism.” 

Religion requires irrationality and acting against one’s self-interest. So think irrationally 
and do something stupid and you’ve got Feminism or femininity. 

“What do you think his decision would have been if a college offered only Men’s Studies 
but no Women’s Studies?” Den Hollander asked. 

In accepting the Magistrate’s decisions, Kaplan concluded that the two plaintiff alums, 
attorney Roy Den Hollander and recent Columbia College graduate William A. Nosal, suffered 
no harm because they did not enroll in a Women Studies’ course or were denied admission to 
one. 

“Judge Kaplan obviously ignored the equal protection and Title IX arguments to give us 
and the class of men the bum’s rush out of court,” said Den Hollander. 

“The Judge completely miss-read the complaint, or only read Columbia’s response,” said 
Den Hollander. “Under Title IX, it is the absence of an opportunity for an equal educational 



experience that is the injury.” “When a college only has a guys’ rugby team, the injury to girls 
who want to play rugby is that there is no girls’ team.” “Mr. Nosal and I told the Court we tried 
to take Men’s Studies’ courses at Columbia, but there were none—that’s the injury.” “Why this 
Judge thinks we had to enroll or try to enroll in Women’s Studies’ courses is beyond me.” “It’s 
not the law, and I like to think I’m not that masochistic.” 

The Judge also found no equal protection injury, once again because the plaintiffs did not 
enroll in a Women’s Studies’ course or try to. The discriminatory harm is that Women Studies 
give females an advantage that prevents guys from competing on an equal footing in education, 
the work place, the courts, the culture, and society as a whole. Now you might disagree with 
that, but that is what the complaint alleges, and at this stage in a case, what the complaint says is 
considered true. “Obviously the Judge interjected his only factual and ideological beliefs in 
order to dismiss,” said Den Hollander. “You’re not suppose to do that, but it happens all the 
time, especially when taking on the post-modern Feminists in a system where men just don’t 
count.” 

Den Hollander continued, “The Judge considers the discrimination against the plaintiffs 
as insignificant, a ‘subjective chill—he calls it.’” The U.S. Supreme Court says differently: 
“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by stigmatizing 
members of the disfavored group as ‘innately inferior’ and therefore as less worthy participants 
in the political community, ... can cause serious noneconomic injuries to those persons who are 
personally denied equal treatment....” Heckler v. Mathews , 465 U.S. 728, 739-740 (1984). 

“The Courts are suppose ‘to protect unpopular individuals ... and their ideas from 
suppression—at the hand of an intolerant society,’ McIntyre v. Ohio Elections Com'n , 514 U.S. 



334, 357, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995), but today in America they are essentially 
useless for protecting the rights of men—time for a different strategy,” remarked Den Hollander. 

“If there is any question as to who runs the courts, Judge Kaplan’s swift boot to men once 
again makes clear that the Feminists do. Most Judges are just plain scared of the Feminists,” 
concluded Den Hollander. 
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Women's Studies or Miss Columbia I Media Coverage 

(Reverse chronological order of known coverage) 

April 21, 2010 

Columbia Spectator: Lawsuit against CTJ women’s studies dept, dismissed 

Apr. 27, 2009 

New York Times. Citv Room: Court Rejects Men’s Studies Lawsuit 

Oct. 26, 2008 

Columbia Spectator: Motion Filed to Dismiss Hollander Suit 

Oct. 25, 2008 

Dailv News: Columbia blasts hostile lawver 

Sept. 30, 2008 

WRHC Va. Radio. Rmorv & Henrv College at 28:30 

Aug. 28, 2008 

Columbia University Speech to Women in Science. Part 1. Part 2 

Aug. 23, 2008 

Los Angeles Times: Meghan Daum. Rov Den Hollander's war on feminism 

Aug. 22, 2008 
Discrimination 

Ivv Gate: Maureen O'Connor. Middle-Aged White Guv Sues Columbia for 

Aug. 22, 2008 

Mancow Radio Show: Women's Studies lawsuit 

Aug. 21,2008 
lawsuit 

Fox News: Your World with Neil Cavuto. Columbia University Women's Studies 

Aug. 21,2008 

News Talk Radio, Ireland: Women's Studies lawsuit 

Aug. 20, 2008 

WIND Chicago: Big John and Cisco, Women's Studies lawsuit 

Aug. 20, 2008 

Fox News Radio: Brian and the Judge. Women's Studies lawsuit 

Aug. 19, 2008 

The New York Sun: Suit: Columbia Discriminates Against Men 

Aug. 19, 2008 
feminism 

The Times of London: Lawver Rov Den Hollander plans jihad against university 

Aug. 19, 2008 

N.Y. Post: Columbia "bigoted" vs. men: suit 

Aug. 19, 2008 

WCBS-AM News: Women’s Studies lawsuit 

Aug. 18,2008 

Tom Leykis Show, Los Angeles: Women's Studies lawsuit 

Aug. 18,2008 

Dailv News: "Feminist Columbia demonizes men-lawsuit" 

Aug. 18,2008 

Wall Street Journal. Law Blog: Anti-Feminist Lawver Sues Columbia Over Women's 
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Aug. 18, 2008 New York Times: Lawyer Files Antifeminist Suit Against Columbia 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- x 

ROY DEN HOLLANDER, on behalf of himself and all : 
others similarly situated, : 


Plaintiff, : 08 CV 7286 (LAK) (KNF) 

- against - : 

: ECF Case 

INSTITUTE FOR RESEARCH ON WOMEN AND : 

GENDER AT COLUMBIA UNIVERSITY; SCHOOL : 

OF CONTINUING EDUCATION AT COLUMBIA : 

UNIVERSITY; TRUSTEES OF COLUMBIA : 

UNIVERSITY IN THE CITY OF NEW YORK; 

UNITED STATES DEPARTMENT OF EDUCATION; ' 

MARGARET SPELLINGS, UNITED STATES : 

SECRETARY OF EDUCATION, in her official 
capacity; BOARD OF REGENTS OF THE 
UNIVERSITY OF THE STATE OF NEW YORK, in his : 
or her official and individual capacity; CHANCELLOR : 
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Defendants Institute for Research on Women and Gender at Columbia University 
(“IRWG”), School of Continuing Education at Columbia University (“SCE”), and The Trustees 
of Columbia University in the City of New York (“Columbia” or the “University”), respectfully 
submit this memorandum of law in support of their motion to dismiss the Complaint for lack of 
subject matter jurisdiction and for failure to state a claim upon which relief can be granted. 1 

PRELIMINARY STATEMENT 

Plaintiff Roy Den Hollander asks the Court to prohibit the teaching of women’s 
studies at Columbia. Alternatively, he insists that if Columbia is to be permitted to offer courses 
addressed to the experiences of women, or courses that explore the vast body of feminist 
scholarship, the University must be required to create a curriculum in men’s studies, a field he 
does not define and does not even claim exists as a coherent scholarly discipline. 

Hollander’s claim that the teaching of women’s studies violates the constitutional 
and statutory rights of men, and must therefore be banned, is not based on an allegation that men 
are excluded from such courses. Nor does Hollander dispute that thousands of courses 
throughout the University, many taught by men, teach the experiences and accomplishments of 
men, in every discipline and in every period of history. Rather, Hollander’s assertion that the 
Court can and should tell Columbia’s faculty what they can, cannot, and must teach is based, in 
its entirety, on his personal hostility to feminism, his belief that feminism is a “fundamentally 


1 Neither IRWG nor SCE exists as a separate legal entity capable of being sued. Each is simply an operating 
unit of the University, the formal corporate name of which is The Trustees of Columbia University in the City of 
New York. See Declaration of Patricia Sachs Catapano, dated October 21, 2008 (“Catapano Decl.”), 2-5. The 
caption of the case should be amended to remove IRWG and SCE as parties. See, e.g., Murphy v. 
PriceWaterhouseCoopers, LLP, 357 F. Supp. 2d 230, 241 (D.D.C. 2004) (“Unincorporated divisions of a 
corporation lack the capacity to be sued.”); Bums & Russell Co. of Baltimore v. Oldcastle, Inc., 166 F. Supp. 2d 
432, 439-40 (D. Md. 2001) (unincorporated operating division of a corporation lacks the capacity to be sued). 
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false belief system” (Compl. 37) the teachers of which seek “to create and perpetuate a legal, 
social and economic substratum occupied by men toiling in a Fritz Lang ‘Metropolis’ like 
underworld” (id. H 104). In a complaint that reads like a parody, Hollander opines that teaching 
women’s studies amounts to “advocating] that the civil rights of today’s males be minimized or 
eliminated” (id. ]J 31), to “training Feminist ‘storm-troopers’” (id. K 116) and “derogating] males 
while propagandizing the superiority of females with a harm similar [to] ... the Nazilication of 
universities in Germany during the 1930s” (id. If 118). 

Hollander’s attack does not state a claim for relief. To begin with, he is not a 
Columbia student and he has never taken, or attempted to take, a women’s studies course, let 
alone been the victim of any discriminatory conduct in such a class. He therefore lacks standing 
to sue. His section 1983 equal protection claim fails for the additional reason that Columbia is 
not a “state actor.” Like almost all colleges and universities, Columbia is subject to certain state 
regulations and it receives some state funds, but such dealings with the state have repeatedly and 
consistently been held an insufficient basis on which to treat the actions of a private university as 
the actions of the state. 

Most fundamentally, the Complaint does not allege discrimination against men. It 
does not allege the deprivation of any opportunity or benefit available to women. Women’s 
studies courses are open to both men and women, and the University offers countless courses 
that, whether or not denominated “men’s studies,” teach the thought and actions of men in every 
field of human endeavor. While Hollander may feel that women’s studies teaches a “false belief 
system,” the Court has no role to play in evaluating the substantive merits or demerits of 
differing philosophies. Fundamental notions of academic freedom, rooted in the First 
Amendment, prohibit the government, including the courts, from deciding which ideas are good 
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and which bad, which are worthy of being taught and which are not, which should be permitted 
and which prohibited. 

Put otherwise, Hollander alleges no actual discriminatory conduct; he does not 
allege that men and women are treated differently at Columbia. He may disagree, vehemently, 
with feminist ideas, as he sees them, but no law empowers the courts to adopt the political or 
ideological views of one litigant and, based on those views, tell a university what it can and 
cannot teach. Just as Hollander thinks that women’s studies courses depict men as the 
oppressors of women and the cause of the world’s ills {id. 1} 30), others might claim that African- 
American studies courses depict whites as the oppressors of blacks and the cause of the world’s 
ills. And just as the fact that some might hold the latter view would not justify an injunction 
barring the teaching of African-American studies, so Hollander’s take on feminism does not 
justify barring Columbia’s faculty from teaching women’s studies. In the absence of actual 
discriminatory behavior, an individual’s objection to the content of a university course raises no 
issue for the Court. To the contrary, it is the Court’s duty to protect the marketplace of ideas by 
rejecting any demand that books be burned or classes banned. 

Finally, to the extent Hollander claims that women’s studies can be taught only if 
a men’s studies curriculum is created, his contention has no support in the law. Hollander argues 
that, if the existence of a men’s athletic program requires the creation of a women’s program, a 
women’s studies department must require a men’s studies counterpart, but the analogy is false. 
Women were excluded from men’s sports teams; they lacked the athletic opportunities provided 
to men. Men are not excluded from women’s studies courses, and courses concerning the ideas 
and actions of men are not in short supply. The teaching of women’s studies no more requires 
the creation of a men’s curriculum than the existence of African-American studies courses would 
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require the establishment of a white curriculum, or an institute of gay and lesbian studies would 
require an institute on heterosexuality. 

Hollander’s Complaint is nothing more than his political and ideological critique 
of feminism. His diatribe does not justify trampling on the central tenet of academic freedom - 
that universities may decide what to teach free of government interference - by banning the 
entire discipline of women’s studies from Columbia. 

STATEMENT OF FACTS 

Columbia is a private university. Catapano Decl. ]j 2. It is subject to some 
governmental regulation, and both the University and some of its students receive some funds 
from the state and federal government. The School of Continuing Education is one of the 
schools, along with Columbia College, the School of Law, the Graduate School of Business, the 
College of Physicians and Surgeons, and a dozen others, that comprise the University. Id. ][ 3. 
The Institute for Research and Gender is one of 223 research institutes and centers at Columbia. 
Id. 1 5. (The complete list is available at www.columbia.edu/research/research_institutes.html). 

Plaintiff Roy Den Hollander is not a Columbia student although he is an alumnus 
of the Graduate School of Business. Compl. ]j 127. He asserts claims against Columbia under 
the equal protection clause of the Fourteenth Amendment (via 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972, 20 U.S.C. § 1681, et seq., and N.Y. Civ. Rights Law § 40-c 
(McKinney 2008), based on the allegation that Columbia discriminates against men by teaching 
courses in women’s studies. Compl. ]j 1(d). Hollander does not allege that he has ever taken a 
women’s studies course at Columbia, nor does he allege that men are barred from such courses 
or treated differently from women if they do take them. Hollander seeks a judgment banning the 
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teaching of any women’s studies courses at Columbia or requiring the establishment of a “men’s 
studies” curriculum at the University. Id. ^ 137-38. 

ARGUMENT 

I. 

HOLLANDER DOES NOT HAVE STANDING TO SUE 

To invoke the jurisdiction of a federal court, the plaintiff must meet the threshold 
requirement of Article III by alleging an actual case or controversy. City of Los Angeles v. 
Lyons, 461 U.S. 95, 101, 103 S. Ct. 1660, 1665 (1983). The Supreme Court has developed a 
number of rules relevant to determining the existence of a case or controversy, but “[fjoremost 
among these is the doctrine of standing.” Comer v. Cisneros, 37 F.3d 775, 787 (2d Cir. 1994). 
The only allegations in the Complaint relevant to Hollander’s standing are his assertions that he 
is an alumnus of the Columbia Graduate School of Business, and that he once “explored [] 
avenues for studying and benefiting from Men’s Studies” at Columbia. Compl. 127, 129. 
These contentions do not establish the personal, concrete injury that would give Hollander 
standing to challenge the University’s right to teach women’s studies. 

A. Hollander Alleges No Actual Injury 

As an “irreducible constitutional minimum,” standing requires, inter alia, that the 
plaintiff “have suffered an injury in fact - an invasion of a legally protected interest which is 
(a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical.” 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 2136 (1992) (internal 
citations and quotations omitted). “Abstract injury is not enough.” Lyons, 461 U.S. at 101, 103 
S. Ct. at 1665. The plaintiff must have been injured “in a personal and individual way.” Lujan, 
504 U.S. at 561 n.l, 112 S. Ct. at 2136 n.l. Hollander alleges no such injury. 
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First, Hollander does not allege that he ever took a women’s studies course when 
he was a student at Columbia. While Hollander alleges that women’s studies courses seek “to 
impose a unitary belief system of Feminist orthodoxy” on their students (Compl. ]f 29), that the 
courses lead to “sex-based stereotyping of males by depicting them as the primary cause for 
most, if not all, the world’s ills” {id. ]J 30; see also id. U 38), and that they teach a “fundamentally 
false belief system” {id. f 37), he does not allege that he has experienced, or been injured by, any 
of this himself. Simply put, he sues to shut down the women’s studies program on the ground 
that it teaches a discriminatory curriculum, but he has never attended a single course that he 
attacks. The “injury” that Hollander alleges is inflicted by the teaching of women’s studies is, as 
to him, precisely the generalized, impersonal, abstract and hypothetical harm that does not impart 
standing to sue. See, e.g ., Lujan, 504 U.S. at 564, 112 S. Ct. at 2138 (plaintiffs lacked standing 
to challenge endangered species regulation where they alleged only that they might someday 
visit the areas where the animals were found); O’Shea v. Littleton, 414 U.S. 488, 495, 94 S. Ct. 
669, 676 (1974) (plaintiffs lacked standing to challenge bond-setting, sentencing, and jury-fee 
practices where “[njone of the named plaintiffs is identified as himself having suffered any 
injury in the manner specified”). 

To be sure, Hollander does not allege that Columbia ever purported to require 
him to take a women’s studies course. While one can imagine a discrimination claim arising 
where a captive audience - such as public elementary or secondary school students - is forced to 
use a curriculum suffused with animus, see, e.g., Grimes v. Cavazos, 786 F. Supp. 1184,1186-87 
(S.D.N.Y. 1992) (parents had standing where they alleged their children were injured by the 
public school curriculum they “must study”), it is difficult to see how a private university student 
could be harmed by taking a women’s studies course even if one such course were required 
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among the dozens of courses a student selects. But in any event, there is no allegation that 
plaintiff (or anyone else) was required to take a women’s studies course and, as noted, no 
allegation that he ever did so. 

Likewise, Hollander does not allege that he was ever excluded from a women’s 
studies course. Many civil rights cases are premised on the contention that the plaintiff is barred 
from, or barred from competing for, benefits and opportunities provided to others. See, e.g., 
Gratz v. Bollinger, 539 U.S. 244, 123 S. Ct. 2411 (2003) (plaintiff alleged race-based admissions 
policy made it harder for white candidates to gain admission); Comer, 37 F.3d 775 (plaintiffs 
alleged that discriminatory policy made it harder for them to obtain housing assistance). Here, 
plaintiff does not allege that he was barred from any course open to women, that he would have 
been prevented from expressing his point of view in any such course, or that men are treated 
differently than women in such courses.. He disagrees with what he assumes the professor might 
say in a women’s studies course - none of which he has ever taken - but that does not allege the 
concrete, particularized injury that would give him standing to sue. 

In sum, Hollander’s claim of injury is based entirely on the content of courses he 
never took. While the content of a college course, standing alone, without any allegation of 
exclusion or differential treatment, would not give rise to a discrimination claim under any 
circumstances {see infra Point III), a plaintiff who did not take the course, and thus could not 
have been directly and personally injured by its content, certainly lacks standing to bring such a 
claim. 

B. Hollander Alleges No Imminent Injury 

In addition to (nominal) damages for past injury, Hollander seeks prospective 
relief- a ban on the teaching of women’s studies at Columbia or an injunction mandating the 
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creation of a men’s studies curriculum at the University. Compl. 137-139. Just as Hollander 
fails to allege any past injury, he fails to allege the threat of “imminent” future injury that would 
give him standing to seek prospective relief. Lujan, 504 U.S. at 560, 112 S. Ct. at 2136. 

To begin with, Hollander is not a Columbia student. He alleges that he is an 
alumnus, and appears to believe that this gives him standing, but as an alumnus, Hollander is 
situated no differently than any other member of the public. If he qualifies, he can enroll in the 
University’s School of Continuing Education, or take courses in the School of General Studies, 
but so can anyone else. The possibility that he - like anyone else - might someday re-enroll at 
Columbia does not present the “actual or imminent” harm required to support standing. Id. at 
564, 112 S. Ct. at 2138 (allegation that plaintiffs might “some day” visit the habitat of 
endangered species did not constitute injury that would support standing to challenge regulation); 
see also National Wrestling Coaches Ass ’n. v. United States Dep ’t ofEduc., 263 F. Supp. 2d 82, 
107 (D.D.C. 2003) (alumni lacked standing to challenge regulation allegedly responsible for 
elimination of male sports team because there was no specific allegation that they would attend 
events if the team was reinstated). And in any event, Hollander does not allege that he would 
take a women’s studies class if he did re-enroll at Columbia, nor does he allege that he would be 
barred from such a course if he chose to take one. Accordingly, he would not allege an imminent 
injury even if he did allege a definite and specific plan to return to Columbia. 

Hollander does allege that he “explored [] avenues for studying and benefiting 
from Men’s Studies [at Columbia] in the Fall of 2007 but found there were no such opportunities 

In an August 20, 2008 interview with Fox News, Hollander was asked why he had sued Columbia. He 
responded, ‘“Cause I went there. I graduated there, and so that gives me standing.” Media Matters, 
http://mediamatters.org/items/2008082100077fHi_latest (Aug. 21, 2008, 5:36 pm EDT). 
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. . . Compl. f 129. That vague and general allegation fails to allege a concrete injury for at 
least three independently sufficient reasons. First, Hollander does not allege that he had a 
definite plan to apply to the School of Continuing Education, or otherwise to re-enroll at 
Columbia, if he could take men’s studies courses. The contention that he “explored” the 
possibilities falls far short of the specific allegation of injury required to create an actual case or 
controversy. 

Second, Hollander does not even attempt to explain what “men’s studies” is. He 
cannot allege as an injury his inability to take courses in a field he cannot define and cannot even 
allege exists as a scholarly discipline. The closest Hollander comes to defining men’s studies is 
in his claim for relief where he demands the establishment of a program “focusing on concerns 
important to men.” Compl. ^(137. But the Complaint does not allege - and could not rationally 
allege - that Columbia does not offer courses focusing on concerns important to men. 
Presumably, the vast majority of the curriculum is of interest to men, who apply to Columbia and 
take its courses in large numbers. Without a definition of men’s studies and a coherent 
allegation as to why none of the thousands of courses Columbia offers fits that definition, the 
allegation that Columbia does not teach men’s studies is essentially meaningless. It certainly 
does not allege the concrete, particularized harm necessary to create an actual case or 
controversy. * * * 4 


Indeed, in an August 23, 2008 Los Angeles Times interview, Hollander said, “I don’t know if men’s studies 

even exists.” Meghan Daum, Roy Den Hollander’s War on Feminism, L.A. Times, Aug. 23, 2008, available at 

http://www.latimes.com/news/opinion/la-oe-daum23-2008aug23,0,7712480.column. 

4 Even within the IRWG itself, there are courses that would seem to fit any definition of men’s studies. For 
example, in addition to the Spring 2008 course “Women and Film,” the IRWG offered the Fall 2008 course “Film 
Narrative: Masculinity and American Film” (taught by a man and studying the male directors Alfred Hitchcock, 
Sidney Lumet, Bill Condon, Gregg Araki, Gus Van Sant, Issac Julien, and Spike Lee). In the current semester, the 
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Third, even if the supposed absence of men’s studies were a coherent allegation, it 
would be relevant only if the teaching of women’s studies were discriminatory, either because 
men were excluded from the women’s studies courses or because they were treated in a 
discriminatory fashion in those courses. As discussed above, Hollander lacks standing to bring 
such a claim because he has never taken a women’s studies course and never attempted to do so. 

C. The Class Allegations Are Irrelevant to Standing 

Hollander purports to sue on behalf of all males who are students or alumni of 
Columbia. Compl. ]j 121. Whether or not any members of such a class might have standing is 
irrelevant. Unless the only named plaintiff - Hollander - has standing himself, the Complaint 
must be dismissed. See O 'Shea, 414 U.S. at 494, 94 S. Ct. at 675 (“if none of the named 
plaintiffs purporting to represent a class establishes the requisite of a case or controversy with the 
defendants, none may seek relief on behalf of himself or any other member of the class”); 

Wooden v. Board of Regents of the University System of Georgia, 247 F.3d 1262, 1288 (11th Cir. 
2001) (before considering class certification, “the district court must determine that at least one 
named class representative has Article III standing”). 


IRWG is offering, among many other general interest courses, “Studies in US Imperialism,” “Sexuality and the 
Law,” “Gender, Culture and Human Rights,” “Gender and Applied Economics,” and “American Social Policy 
from the Progressives to the Present.” (The course listings for IRWG are available at 
www.columbia.edu/cu/irwag/crs/main/introduction/index.html.) There are far too many courses across the 
University as a whole that concern the activities, thoughts, and writings of men to begin to list. And the assumption 
that courses concerning women or feminist thought are not of interest to men is simply Hollander’s point of view. 
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II. 

HOLLANDER’S SECTION 1983 CLAIM FAILS BECAUSE 
COLUMBIA IS NOT A STATE ACTOR 

A private party defendant acts “under color of state law,” a prerequisite to liability 
under 42 U.S.C. § 1983, Phillips v. The Sage Colleges, 83 F. App’x. 340, 341 (2d Cir. 2003), 
only if there is a “close nexus between the State and the challenged action” of the defendant. 
Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351, 95 S. Ct. 449, 453 (1974). This 
requirement “assure[s] that constitutional standards are invoked only when it can be said the 
State is responsible for the specific conduct of which the plaintiff complains.” Hollander v. 
Copacabana Nightclub, No. 07 Civ. 5873 (MGC), 2008 WL 4449429, at *2 (S.D.N.Y. Sept. 29, 
2008) (emphasis in original) (rejecting Hollander’s argument that the state’s regulation of liquor 
sales made a bar a state actor when it charged women less than men for admission). New York 
State is not responsible for Columbia’s decision to teach women’s studies or for the content of 
women’s studies courses. Accordingly, the University has not acted under color of state law, and 
Hollander’s section 1983 claim must be dismissed. 

To begin with, there is abundant authority that Columbia, in particular, 5 and 
private colleges and universities, in general, are not state actors. 6 Hollander’s contrary claim, 


5 See Milton v. Alvarez, No. 04 Civ. 8265SAS, 2005 WL 1705523, at *3 (S.D.N.Y. July 19, 2005) (Columbia 
not a state actor); Fundator v. Columbia University, No. 95 Civ. 9653 (DC), 1996 WL 197780, at *1 (S.D.N.Y. Apr. 
23, 1996) (same); Gilinsky v. Columbia University, 488 F. Supp. 1309, 1311-1312 (S.D.N.Y. 1980) (same); 

Grossner v. Trustees of Columbia University’, 287 F. Supp. 535, 549 (S.D.N.Y. 1968) (same). 

6 See Phillips, 83 F. App’x at 341 (The Sage Colleges not state actors); Hack v. The President and Fellows of 
Yale College, 237 F.3d 81, 83-85 (2d Cir. 2000) (Yale not a state actor); Albert v. Carovano, 851 F.2d 561, 571 (2d 
Cir. 1988) (Flamilton College not a state actor); Wahba v. New York University, 492 F.2d 96, 100-103 (2d Cir. 1974) 
(NYU not a state actor); Grafton v. Brooklyn Law School, 478 F.2d 1137, 1143 (2d Cir. 1973) (Brooklyn Law 
School not a state actor); Curto v. Smith, 248 F. Supp. 2d 132, 140 (N.D.N.Y. 2003) (Cornell not a state actor); 
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based on the allegation that the University receives state funds (Compl. 17-20, 69, 74, 76, 78), 
and is subject to state regulation (id. at 7-16, 64-68), finds no support in the law. It is well- 
established that “[ejxtensive regulation and public funding, either alone or taken together, will 
not transform a private actor into a state actor.” Leeds v. Meltz, 85 F.3d 51, 54 (2d Cir. 1996). 
Indeed, the Supreme Court has specifically rejected the argument that a private school’s 
dependence on state funds, or its regulation by the state, converts its actions into state action. In 
Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982), a constitutional challenge to the 
plaintiffs’ discharge by a private school, the Court held that the school was not a state actor even 
though “virtually all of the school’s income was derived from government funding,” and despite 
the fact that the school was subject to “extensive regulation” by the state, because neither the 
funding nor the regulation made the state responsible for the school’s decision to fire the 
plaintiffs. Id. at 840-41, 102 S. Ct. at 2271; see also Powe v. Miles, 407 F.2d 73, 81 (2d Cir. 
1968) (allegations that state regulates educational standards and provides financial aid 
insufficient to establish state action); Liburd v. Bronx Lebanon Hosp. Center, No. 07 Civ. 11316 
(HB), 2008 WL 3861352, at *7-8 (S.D.N.Y. Aug. 19, 2008) (private hospital not a state actor 
simply because it received state funding and was subject to regulation); Fundator, 1996 WL 
197780, at *1 (Columbia not a state actor because “[sjtate financial assistance ... is insufficient 
to demonstrate state action”); Grossner, 287 F. Supp. at 547-48 (Columbia not a state actor 
because “receipt of money from the State is not, without a good deal more, enough to make the 
recipient an agency or instrumentality of the Government”). 


Tavoloni v. Mount Sinai Medical Center, 984 F. Supp. 196, 204 (S.D.N.Y. 1997) (Kaplan, J.) (Mount Sinai School 
of Medicine not a state actor). 
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Hollander also mentions that Columbia received its charter from the state 
legislature (id. at 62), and that it received state land in its “early years” (id. at K 79). These 
allegations of centuries-old state aid are likewise insufficient to establish state action because 
they do not demonstrate state responsibility for the women’s studies courses at issue. See 
Tavoloni, 984 F. Supp. at 201-02 (Kaplan, J.) (university hospital not transformed into state actor 
by state’s provision of space, personnel and facilities because there was no “connection between 
the action complained of and the state support or regulation”); see also Hack, 237 F.3d at 83-84 
(despite being “chartered by special legislation,” Yale was not a state actor because the “state 
could not control Yale’s policies and operations even if it chose to”); Grafton, 478 F.2d at 1141- 
42 (Brooklyn Law School not a state actor even though it bought its property at a deep discount 
from New York City and received money pursuant to N.Y. Educ. Law § 6401 for each degree 
conferred); Curto, 248 F. Supp. 2d at 139-40 (Cornell’s College of Veterinary Medicine not a 
state actor despite its creation through state statute, its receipt of state funds, and its frequent 
consultation with SUNY Board of Trustees). 

Doubtless aware of the insufficiency of what he can show - that Columbia 
receives state funding and is subject to some state regulation - Hollander also alleges that 
various of the state defendants “control what is taught in colleges and universities in the State” 
(Compl. f 11), and have “established a policy by which Women’s Studies programs would 
advocate and spread Feminism in New York colleges and universities” (id. 9). This is empty 
rhetoric. The state does not “control” what is taught at Columbia (or any private college or 
university), as a review of the regulations to which Hollander refers makes clear. 

Hollander’s argument is based on the fact that the Commissioner of the 
Department of Education, acting on authority delegated from the Board of Regents, establishes 
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regulations governing “the registration of courses of study in colleges, professional, technical 
and other schools.” 8 N.Y. CRR § 13.1(a). Hollander suggests that the authority to “register” 
courses of study amounts to “control” over what is taught, as if the Commissioner could or did 
make a content-based review of college curricula, registering those with a political, ideological 
or other perspective he endorsed and refusing to register those with which he lacked sympathy. 
See Compl. ][]} 64-70. The registration process is, of course, nothing of the kind. 

Under the Commissioner’s regulations, to be registered, a college curriculum 
must “show evidence of careful planning,” its “goals and [] objectives” must be “clearly defined 
in writing,” the college must have a “reviewing system” to “estimate the success of students and 
faculty in achieving such goals and objectives,” and the “content and duration of curricula” must 
be “designed to implement their purposes.” 8 N.Y. CRR § 52.1(b)(3). In addition, the college or 
university must possess the financial resources to accomplish the mission of each registered 
curriculum, it must have adequate classrooms, laboratories, libraries, and other facilities, its 
faculty must have adequate training and have earned the appropriate degrees, courses must be 
offered with sufficient frequency to allow students to timely earn their degrees, course 
descriptions must clearly state the subject matter and requirements of each course, credit must be 
granted only to students who successfully achieve the goals of the course, and so on. 8 N.Y. 
CRR § 52.2. As these regulations make clear, “registration” turns on basic measures of 
institutional adequacy to administer the degree programs offered, not on the state’s agreement or 
disagreement with the ideas expressed in those programs. To be sure, were it otherwise, the state 
would be in wholesale violation of the university’s First Amendment right of academic freedom. 
(See infra Point 111(A)). 
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The courts have held, over and over again, that a state’s regulation of, and 
financial contribution to, its private colleges and universities does not transform the actions of 
those institutions into state action. The Complaint offers nothing that would allow for a contrary 
conclusion with respect to the teaching of women’s studies, or the teaching of anything else, at 
Columbia. 

III. 

ALL OF HOLLANDER’S CLAIMS FAIL BECAUSE HE DOES NOT 
ALLEGE ACTIONABLE DISCRIMINATION 

A. First Amendment Principles of Academic Freedom Prohibit the 

Court from Deciding What Can, Cannot, and Must Be Taught at Columbia 

Hollander does not allege that men are barred from women’s studies courses or 
that the men who take those courses are treated differently than women. His claim that the 
teaching of women’s studies discriminates against men is based, in its entirety, on the content of 
the courses - on his view that feminist scholarship spreads lies about the nature of men and 
women and their respective roles in society. As discussed in Point III(B), the allegation that the 
ideas presented in a university course are bad, or even pernicious, simply does not allege 
discrimination within the meaning of any of the statutes on which Hollander relies. In addition, 
and as a threshold matter, Hollander’s suggestion that the Court should conduct a review of 
feminist scholarship to determine if it is good or bad, insightful or misguided, pro-equality or 
anti-male, and then make a judgment whether Columbia faculty should be allowed to teach 
women’s studies courses at all, whether they should be allowed to use some texts but not others, 
whether some professors’ lectures are acceptable but others’ are not, whether a new “male 
curriculum” must be developed and taught and what that male curriculum should contain, is 
profoundly repugnant to core values of academic freedom rooted in the First Amendment. 
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Ever since the seminal case of Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 

1203 (1957), the courts have recognized the “essentiality of freedom in the community of 

American universities.” Id. at 250, 77 S. Ct. at 1211. In light of “the dependence of a free 

society on free universities,” id. at 262, 77 S. Ct. at 1217 (Frankfurter, J. concurring), the 

Supreme Court has held that academic freedom is protected by the First Amendment: 

Our Nation is deeply committed to safeguarding of academic 
freedom, which is of transcendent value to all of us and not merely 
to the teachers concerned. That freedom is therefore a special 
concern of the First Amendment, which does not tolerate laws that 
cast a pall of orthodoxy over the classroom. 

Keyishian v. Board of Regents of the Univ. of the State of New York, 385 U.S. 589, 603, 87 S. Ct. 
675, 683 (1967); see also Grutter v. Bollinger, 539 U.S. 306, 329, 123 S. Ct. 2325, 2339 (2003) 
(given “the expansive freedoms of speech and thought associated with the university 
environment, universities occupy a special niche in our constitutional tradition”); Regents of the 
Univ. of California v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759 (1978) (“Academic 
freedom, though not a specifically enumerated constitutional right, long has been viewed as a 
special concern of the First Amendment')-, Burt v. Gates, 502 F.3d 183, 190 (2d Cir. 2007) 
(recognizing the “ First Amendment guarantee of academic freedom”). 

Academic freedom “imbu[es] certain core academic decisions with First 
Amendment protection.” Burt, 502 F.3d at 191. A variety of university activities are entitled to 
protection, but Justice Fra nk furter’s concurrence in Sweezy sets forth the ‘“four essential 
freedoms’ of a university - to determine for itself on academic grounds who may teach, what 
may be taught, how it shall be taught, and who may be admitted to study.” 354 U.S. at 263, 77 
S. Ct. at 1218; see also Radolf v. University of Connecticut, 364 F. Supp. 2d 204, 216 (D. Conn. 
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2005) (academic freedom includes the right of a university “to be free from government 
interference with its curriculum”). 

It is doubtful that a university’s fundamental First Amendment freedom to decide 
what to teach and how it shall be taught - the very freedoms Flollander asks this Court to abridge 
- may ever be circumscribed by a court or government agency. In Sweezy, in the context of an 
“investigation of subversive activities,” 354 U.S. at 257, 77 S. Ct. at 1215, the New Hampshire 
attorney general asked the plaintiff to describe the content of a lecture he had given. Although, 
at that time, the Court did not dispute the importance of the government’s interest in rooting out 
subversives, it nevertheless held that the question violated Sweezy’s First Amendment rights, 
observing that “[w]e do not now conceive of any circumstance wherein a state interest would 
justify infringement of rights in these fields.” Id. at 251, 77 S. Ct. at 1212. Here, Hollander does 
not ask for information about the content of courses, he asks that the courses be banned. It is 
impossible to imagine any state interest that would justify dictating what a university cannot (or 
must) teach, but what Hollander offers to justify the extraordinary inquisition he seeks - his own 
opinion that feminist ideas are anti-male - is no “interest” at all. While Hollander uses the 
language of discrimination, he is not alleging that men and women are in any way treated 
differently at Columbia. He is simply saying that he dislikes the content of women’s studies 
courses - that speech should be banned because he disagrees with it. That is incompatible with 
the First Amendment. 7 


7 Even beyond core matters such as the content of courses, both federal and New York courts have stressed 
that the academic decisions of colleges and universities are entitled to great deference. See, e.g.. Regents of the 
Univ. of Michigan v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 (1985) (“When judges are asked to review the 
substance of a genuinely academic decision ... they should show great respect to the faculty’s professional 
judgment.”); Bhandari v. The Trustees of Columbia Univ. in the City of New York, No. 00 Civ. 1735 JGK, 2000 WL 
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Indeed, the government itself has recognized that it has no business regulating 

what a university may teach, even with respect to the enforcement of the anti-discrimination 

laws. In 1975, the following was added to the regulations implementing Title IX: “Nothing in 

this regulation shall be interpreted as requiring or prohibiting or abridging in any way the use of 

particular textbooks or curricular materials.” 34 C.F.R. § 106.42 (2008). The Department of 

Health, Education and Welfare (the predecessor to the Department of Education) explained the 

reasoning behind this provision: 

The new section explicitly states the Department’s position that 
title IX does not reach the use of textbooks and curricular materials 
on the basis of their portraits of individuals in a stereotypic manner 
or on the basis that they otherwise project discrimination against 
persons on account of their sex. . . . [T]he imposition of restrictions 
in this area would inevitably limit communication and would thrust 
the Department into the role of Federal censor. . . . [T]he 
Department has construed title IX as not reaching textbooks and 
curricular materials on the ground that to follow another 
interpretation might place the Department in a position of limiting 
free expression in violation of the First Amendment. 

40 Fed. Reg. 24135 (June 4, 1975). More generally, absent specific authorization, federal law 

prohibits the Department of Education from 

exercising] any direction, supervision, or control over the 
curriculum, program of instruction, administration, or personnel of 
any educational institution, school, or school system, over any 
accrediting agency or association, or over the selection or content 
of library resources, textbooks, or other instructional materials by 
any educational institution or school system ... 

20 U.S.C. § 3403(b) (2008). 


310344, at *5 (S.D.N.Y. Mar. 27, 2000) (“Cognizant of the danger that judicial interference could pose to academic 
freedom, New York courts are deferential when reviewing university academic decisions”). 
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Hollander asks nothing less than that the Court review the textbooks, other 
curricular materials, and, presumably, the lectures and comments of the professors in women’s 
studies courses to determine if they “project discrimination” against men and, on that basis, to 
decide what can and cannot be taught. Constitutional, statutory and regulatory law all prohibit 
such interference with the University’s academic freedom. 

B. The Complaint Does Not Allege That 

Men and Women Are Treated Differently at Columbia 

As discussed above, no court, consistent with the First Amendment, can pass 
judgment on the ideological or political content of private college courses. In addition, an attack 
on the content of courses to which all students are admitted on equal terms simply does not 
allege discrimination. While Hollander pleads his disdain for feminism at length, he “does not 
refer to a single situation” in which Columbia treated him (or any other male student) differently 
than a similarly situated female student. Odom v. Columbia Univ., 906 F. Supp. 188, 194 
(S.D.N.Y. 1995) (dismissing student’s discrimination claim where no actual example of 
disparate treatment was alleged). Discrimination exists when the “complainant is ... subjected to 
differential treatment.” Jackson v. Birmingham Bd. ofEduc., 544 U.S. 167, 174, 125 S. Ct. 

1497, 1504 (2005). Hollander alleges no such differential treatment; all of his claims should be 

8 

dismissed for this reason as well. 


Differential treatment is the essence of discrimination whether alleged under Title IX, see Jackson, 544 
U.S. at 173, 125 S. Ct. at 1503, the Equal Protection Clause, see Sound Aircraft Servs., Inc. v. Town of East 
Hampton, 192 F.3d 329, 335 (2d Cir. 1999) (“At its core, equal protection prohibits the government from treating 
similarly situated persons differently.”); Weser v. Glen, 190 F. Supp. 2d 384, 395 (E.D.N.Y. 2002) (“intentional 
discrimination proscribed by Title IX is discrimination that violates the Equal Protection Clause”), or state law, see 
Howe v. Town of Hempstead, No. 04 Civ. 0656 (DRH)(ETB), 2006 WL 3095819, at *5 (E.D.N.Y. Oct. 30, 2006) 
(prima facie case of discrimination is the same for federal and state discrimination claims, including claims brought 
pursuant to N.Y. Civ. Rights Law § 40-c). 
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A “plaintiff alleging . . . gender discrimination by a university must do more than 
recite conclusory assertions,” Yusuf v. Vassar College, 35 F.3d 709, 713 (2d Cir. 1994), but 
conclusory assertions of discrimination are all Hollander offers. He does not allege that men are 
excluded from women’s studies courses, nor does he allege that they are graded more harshly or 
otherwise treated differently than women when they take such courses. He quarrels with the 
substance of what is being taught, with its concentration on the experiences of women and on 
feminist scholarship, but he does not allege that it is taught differently to men and women. He 
does not, in other words, allege discrimination at all. Colleges and universities are filled with 
courses and research centers that focus on particular subject matter, and sometimes on particular 
racial, ethnic or religious groups. 9 While members of different racial, ethnic or religious groups 
might feel slighted, or disagree with the perspective of the textbooks or the professors, in the 
absence of any allegation of exclusion or differential treatment, there is no claim of 
discrimination. Likewise with respect to gender. The fact that Hollander resents what he 
understands to be the focus on women at the IRGW does not allege discrimination in the absence 
of any claim that men are excluded from or treated differently in IRGW courses. 

Hollander’s demand for the creation of a “men’s studies” curriculum suggests he 
is arguing that, if a university offers courses about one group, it must offer courses about other, 
arguably opposing or competing groups. See Compl. ][ 90 (Columbia offers “a curriculum in 
Feminism (Women’s Studies) without any countervailing view”). No statute or constitutional 


9 Columbia has research institutes or centers on Contemporary Black History, Brazilian Studies, French and 
Francophone Studies, Iranian Studies, Israel and Jewish Studies, Japanese Culture, and Latin American Studies, to 
name just a few. See Columbia University: Research Institutes and Centers, 
www.columbia.edu/research/research institutes.html. 
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principle, however, dictates that a university offering courses on Christianity must also offer 
courses on Judaism, Islam, Buddhism, Hinduism, and the dozens of other religions, or that each 
religion must receive comparable emphasis. The same is true with respect to racial and ethnic 
groups, as well as gender. 10 Breadth of curriculum may be one way to judge the quality of a 
university, but curricular balance is not imposed by law. 

In what appears to be a semi-facetious attempt to bring his complaint within the 
Title IX precedents on access to athletic opportunities, Hollander alleges that “Women’s Studies 
programs today are the varsity sport of choice for females at Columbia in their never-ending war 
against men.” Id. ]j 93. From this premise, he argues that, “[i]f Title IX can require universities 
receiving federal financial assistance to provide a female athletics program, then it surely can 
require Columbia to provide a Men’s Studies program.” Id. 94. That proposition is mistaken 
for a number of reasons. 

First of all, substantive academic courses are not sports. Requiring the creation of 
women’s sports teams or the provision of equivalent athletic facilities does not raise the First 
Amendment academic freedom problems that flow from telling a university what it must teach. 
As noted above, the Title IX regulations affirmatively disclaim any intention to require particular 
curricular materials. 34 C.F.R. § 106.42. Moreover, even if women’s studies were treated as a 
sport, there would be no Title IX issue. Men are not excluded from the “team” - the women’s 
studies courses - or otherwise treated differently than women. See 34 C.F.R. § 106.41(a) (2008) 

10 Columbia’s Center for Contemporary Black History “promotes the critical study of black history, culture, 
and politics within urban America since 1900, with an emphasis on understanding the central role of black 
intellectuals and public leaders in the making of modern society.” See CCBH: About CCBH, 
www.columbia.edu/cu/ccbh/html/ccbh_about.html. Following Hollander’s reasoning, this would require Columbia 
to create another center emphasizing the role of white intellectuals and public leaders. There is no support for that 
contention. 
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(“No person shall, on the basis of sex, be excluded from participation in, be denied the benefits 
of, be treated differently from another person or otherwise be discriminated against in any 
interscholastic, intercollegiate, club or intramural athletics . . . .”)• Similarly, even if one were to 
assume that women’s studies courses are not of interest to men, Hollander could not plausibly 
deny that there are thousands of other courses available at Columbia that are. See 34 C.F.R. 

§ 106.41(c)(1) (among criteria for evaluating equal athletic opportunity is whether selection of 
sports accommodates interests of both sexes). 

Finally, the Complaint also fails because it does not allege facts from which it 
could be inferred that Columbia has acted with discriminatory intent. See Yusuf, 35 F.3d at 713 
(plaintiff must allege “circumstances giving rise to a plausible inference of [] discriminatory 
intent”); Weser, 190 F. Supp. 2d at 395 (plaintiff must allege intentional discrimination to state a 
claim under Title IX). It is not enough to baldly assert that “there exists ... an invidiously 
discriminatory purpose as a motivating factor” behind the creation of the women’s studies 
program. See Butler v. City of Batavia, 545 F. Supp. 2d 289, 293 (W.D.N.Y. 2008) (dismissing 
discrimination claim where allegation of intent was based on mere speculation and a “formulaic 
recitation of the elements of a cause of action”) (internal citations omitted). To survive a motion 
to dismiss, Hollander would have to allege specific facts leading to the conclusion that Columbia 
created a women’s studies program “because of, not merely in spite of’ any alleged adverse 
effects on men. Hayden v. County of Nassau, 180 F.3d 42, 50 (2d Cir. 1999); Grimes v. Sobol, 
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832 F. Supp. 704, 708 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 1994) (same). He can allege 
nothing of the kind. 11 

* * * 

Hollander’s Complaint is nothing more than an ideological attack on elective, 
university-level courses based solely on his personal quarrel with the feminist views he believes 
that the professors and curricular materials espouse. Nothing he alleges constitutes actionable 
discrimination, and the suppression of free speech and academic freedom that he demands is 
flatly prohibited by the Constitution and laws of the United States. 


11 The absence of any factual allegation suggesting anti-male bias on the part of those who run Columbia is 
especially significant given that both the President and the Provost of the University are male. See, e.g., Connell v. 
Consolidated Edison Co., 109 F. Supp. 2d 202, 209 (S.D.N.Y. 2000) (inference against discriminatory intent when 
decision-makers are in protected class). 
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CONCLUSION 


For the reasons stated herein, the Complaint should be dismissed. 

Dated: New York, New York 
October 24, 2008 


Respectfully submitted, 
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and Must Be Taught at Columbia.15 

B. The Complaint Does Not Allege That Men 

and Women Are Treated Differently at Columbia.18 

CONCLUSION.24 
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Defendants Institute for Research on Women and Gender at Columbia University 
(“IRWG”), School of Continuing Education at Columbia University (“SCE”), and The Trustees 
of Columbia University in the City of New York (“Columbia” or the “University”), respectfully 
submit this memorandum of law in support of their motion to dismiss the First Amended Class 
Action Complaint (the “Complaint”) for lack of subject matter jurisdiction and for failure to state 
a claim upon which relief can be granted. 1 

PRELIMINARY STATEMENT 

Plaintiffs Roy Den Hollander and William A. Nosal ask the Court to prohibit the 
teaching of women’s studies at Columbia. Alternatively, they insist that if Columbia is to be 
permitted to offer courses addressed to the experiences of women, or courses that explore the 
vast body of feminist scholarship, the University must be required to create a curriculum in 
men’s studies, a field plaintiffs do not even claim exists as a coherent scholarly discipline. 

Plaintiffs’ claim that the teaching of women’s studies violates the constitutional 
and statutory rights of men, and must therefore be banned, is not based on an allegation that men 
are excluded from such courses. Nor can plaintiffs dispute that thousands of courses throughout 
the University, many taught by men, teach the experiences and accomplishments of men, in 
every discipline and in every period of history. Rather, plaintiffs’ assertion that the Court can 
and should tell Columbia’s faculty what they can, cannot, and must teach is based, in its entirety, 
on their personal hostility to what they believe to be the content of women’s studies courses. In 


1 As plaintiffs now admit (Compl. ^ 129), neither IRWG nor SCE exists as a separate legal entity capable of 
being sued. Each is simply an operating unit of the University, the formal corporate name of which is The Trustees 
of Columbia University in the City of New York. See Declaration of Patricia Sachs Catapano, dated October 21, 
2008 (“Catapano Decl.”) (Docket No. 11), 2-5. The caption of the case should be amended to remove IRWG and 

SCE as parties. See, e.g., Murphy v. PriceWaterhouseCoopers, LLP, 357 F. Supp. 2d 230, 241 (D.D.C. 2004) 
(“Unincorporated divisions of a corporation lack the capacity to be sued.”); Burns & Russell Co. of Baltimore v. 
Oldcastle, Inc., 166 F. Supp. 2d 432, 439-40 (D. Md. 2001) (unincorporated operating division of a corporation 
lacks the capacity to be sued). 
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plaintiffs’ opinion, women’s studies courses teach that “females are divine princesses and men 
the minions of Satan” (Compl. ][ 8(g)), and the “actual aim of Women’s Studies is ... to create 
and perpetuate a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
‘Metropolis’ like underworld” {id. ]| 189). In a complaint that reads like a parody, plaintiffs 
claim that women’s studies courses, inter alia : 

• “advocate that the civil rights of today’s males be minimized or eliminated” 

{id. 74); 

• “advance the stereotypical inequity that a female is not responsible for her acts 
when intoxicated but that her male date is” {id. ]} 81); 

• “provide information on how females can engage in violence against males, even 
premeditated murder, and escape just punishment” {id. 83); 

• “train[] Feminist ‘storm-troopers’” {id. 211); 

• “derogate[] and demean[] males while propagandizing the superiority of females 
with a harm similar [to] ... the Nazification of universities in Germany during the 
1930s” {id. U 213); 

• “depict[] fathers as bad parents, abusers, rapists, and molesters” {id. ]f 233); 

• “condon[e] . . . the boiling of new bom babies, the drowning of sons one after 
another, the liquidation of boyfriends or husbands” {id. ][ 236); and 

• “train[] females to use tears, tantrums, fraud, threats of an unjust legal system, and 
sex to take advantage of men” {id. ][ 256). 

Indeed, plaintiffs allege that, ultimately, even women are harmed by women’s studies courses 
because the ideas taught “alienate [] men with the result that Feminists often wake up in the 
middle of the night crying because they are alone.” Compl. ][10. 

Plaintiffs’ attack does not state a claim for relief. To begin with, neither Den 
Hollander nor Nosal has ever taken, or attempted to take, a women’s studies course, let alone 
been the victim of any discriminatory conduct in such a class. Both plaintiffs therefore lack 
standing to sue. Plaintiffs’ section 1983 equal protection claim fails for the additional reason that 
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Columbia is not a “state actor.” Like almost all colleges and universities, Columbia is subject to 
certain state regulations and it receives some state funds, but such dealings with the state have 
repeatedly and consistently been held an insufficient basis on which to treat the actions of a 
private university as the actions of the state. 

Most fundamentally, the Complaint does not allege discrimination against men. It 
does not allege the deprivation of any opportunity or benefit available to women. Women’s 
studies courses are open to both men and women, and the University offers countless courses 
that, whether or not denominated “men’s studies,” teach the thought and actions of men in every 
field of human endeavor. While plaintiffs may feel that women’s studies teaches a “false belief 
system” {id. 93), the Court has no role to play in evaluating the substantive merits or demerits 
of differing philosophies. Fundamental notions of academic freedom, rooted in the First 
Amendment, prohibit the government, including the courts, from deciding which ideas are good 
and which bad, which are worthy of being taught and which are not, which should be permitted 
and which prohibited. 

Put otherwise, plaintiffs allege no actual discriminatory conduct; they do not 
allege that men and women are treated differently at Columbia. In fact, their Complaint does not 
allege anything at all about any actual class ever taught at the University. The Complaint is a 
wholly abstract, ideological polemic against plaintiffs’ version of feminism. But while plaintiffs 
may disagree, vehemently, with feminist ideas, as they see them, no law empowers the courts to 
adopt the political or ideological views of one pair of litigants and, based on those views, tell a 
university what it can and cannot teach. Just as plaintiffs think that women’s studies courses 
depict men as the oppressors of women and the cause of the world’s ills {id. 77), others might 
claim that African-American studies courses depict whites as the oppressors of blacks and the 
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cause of the world’s ills. And just as the fact that some might hold the latter view would not 
justify an injunction barring the teaching of African-American studies, so plaintiffs’ take on 
feminism does not justify barring Columbia’s faculty from teaching women’s studies. In the 
absence of actual discriminatory behavior, two individuals’ disagreement with the content of a 
university course raises no issue for the Court. To the contrary, it is the Court’s duty to protect 
the marketplace of ideas by rejecting any demand that books be burned or classes banned. 

Finally, to the extent plaintiffs claim that women’s studies can be taught only if a 
men’s studies curriculum is created, their contention has no support in the law. Plaintiffs suggest 
that, if the existence of a men’s athletic program requires the creation of a women’s program, a 
women’s studies program must require a men’s studies counterpart (see id. ]|193), but the 
analogy is false. Women were excluded from men’s sports teams; they lacked the athletic 
opportunities provided to men. Men are not excluded from women’s studies courses, and 
courses concerning the ideas and actions of men are not and never have been in short supply. 

The teaching of women’s studies no more requires the creation of a men’s curriculum than the 
existence of African-American studies courses requires the establishment of a white curriculum, 
or an institute of gay and lesbian studies requires an institute on heterosexuality. 

Plaintiffs’ Complaint is nothing more than their personal critique of feminism. 
Their diatribe does not justify trampling on the central tenet of academic freedom - that 
universities may decide what to teach free of government interference - by banning the entire 
discipline of women’s studies from Columbia. 

STATEMENT OF FACTS 

Columbia is a private university. Id. f 132; Catapano Deck ]| 2. It is subject to 
some governmental regulation, and both the University and some of its students receive some 
funds from the state and federal government. The School of Continuing Education is one of the 
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schools, along with Columbia College, the School of Law, the Graduate School of Business, the 
College of Physicians and Surgeons, and a dozen others, that comprise the University. Catapano 
Decl. T( 3. The Institute for Research and Gender is one of 223 research institutes and centers at 
Columbia. Id. ]j 5. 2 

Den Hollander and Nosal are University alumni. Compl. ]{204. Den Hollander 
filed the original complaint in this action on August 18, 2008, asserting claims against Columbia 
under the equal protection clause of the Fourteenth Amendment (via 42 U.S.C. § 1983), Title IX 
of the Education Amendments of 1972, 20 U.S.C. § 1681, et seq., and N.Y. Civ. Rights Law 
§ 40-c (McKinney 2008), based on the allegation that Columbia discriminates against men by 
teaching courses in women’s studies. On October 24, 2008, Columbia (as well as the state and 
federal defendants) moved to dismiss the complaint. Den Hollander filed an amended complaint 
asserting the same causes of action and adding Nosal as a plaintiff on December 3, 2008. 

Plaintiffs, neither of whom alleges that he took a women’s studies course while at 
Columbia, seek a judgment banning the teaching of any women’s studies courses or requiring the 
establishment of a “men’s studies” curriculum at the University. Compl. 284-85. 

ARGUMENT 

I. 

PLAINTIFFS DO NOT HAVE STANDING TO SUE 

A. Plaintiffs Do Not Allege A Concrete and Particularized Injury 

To invoke the jurisdiction of a federal court, a plaintiff must meet the threshold 
requirement of Article III by alleging an actual case or controversy. City of Los Angeles v. 

2 See Columbia University Research Institutes and Centers, 
www.columbia.edu/research/research institutes.html. 
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Lyons, 461 U.S. 95, 101, 103 S. Ct. 1660, 1665 (1983). The Supreme Court has developed a 
number of rules relevant to determining the existence of a case or controversy, but “[fjoremost 
among these is the doctrine of standing.” Comer v. Cisneros, 37 F.3d 775, 787 (2d Cir. 1994). 

As an “irreducible constitutional minimum,” standing requires, inter alia, that the 
plaintiff “have suffered an injury in fact - an invasion of a legally protected interest which is 
(a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical.” 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 2136 (1992) (internal 
citations and quotations omitted). “Abstract injury is not enough.” Lyons, 461 U.S. at 101, 103 
S. Ct. at 1665. The plaintiff must have been injured “in a personal and individual way.” Lujan, 
504 U.S. at 561 n.l, 112 S. Ct. at 2136 n.l. Plaintiffs in this case allege no such injury. 

Neither plaintiff alleges that he ever took a women’s studies course at Columbia. 
While they allege that women’s studies courses “impose a unitary belief system of Feminist 
orthodoxy” on their students (Compl. ]f 266), that the courses “stereotype males as the primary 
cause for most, if not all, the world’s ills throughout history” (id. 77), and that the courses teach 
a “fundamentally false belief system” (id. ][ 93), plaintiffs do not allege that they have 
experienced, or been injured by, any of this themselves. Simply put, plaintiffs sue to shut down 
the women’s studies program on the ground that it teaches a discriminatory curriculum, but 
neither of them has ever attended a single course that he attacks. The “injury” that plaintiffs 
allege is inflicted by the teaching of women’s studies is, as to them, precisely the generalized, 
impersonal, abstract and hypothetical harm that does not impart standing to sue. See, e.g., Lujan, 
504 U.S. at 564, 112 S. Ct. at 2138 (plaintiffs lacked standing to challenge endangered species 
regulation where they alleged only that they might someday visit the areas where the animals 
were found); O’Shea v. Littleton, 414 U.S. 488, 495, 94 S. Ct. 669, 676 (1974) (plaintiffs lacked 
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standing to challenge bond-setting, sentencing, and jury-fee practices where “[njone of the 
named plaintiffs is identified as himself having suffered any injury in the manner specified”); 
Den Hollander v. Chertoff, No. 08 Civ. 1521 (WHP), 2008 WL 5191103, at *3-4 (S.D.N.Y. Dec. 
3, 2008) (dismissing Den Hollander’s challenge to the Violence Against Women Act because he 

-5 

was not personally subjected to any of the harms he alleged the statute would cause). 

To be sure, plaintiffs do not allege that Columbia ever purported to require them 
to take a women’s studies course. While one can imagine a discrimination claim arising where a 
captive audience - such as public elementary or secondary school students - is forced to use a 
curriculum suffused with animus, see, e.g., Grimes v. Cavazos, 786 F. Supp. 1184, 1186-87 
(S.D.N.Y. 1992) (parents had standing where they alleged their children were injured by the 
public school curriculum they “must study”), it is difficult to see how a private university student 
could be harmed by taking a women’s studies course even if one such course were required 
among the dozens of courses a student selects. But in any event, there is no allegation that 
plaintiffs (or any other students) were required to take a women’s studies course and, as noted, 
no allegation that they ever did so. 

Likewise, plaintiffs do not allege that they were ever excluded from a women’s 
studies course. Many civil rights cases are premised on the contention that the plaintiff is barred 
from, or barred from competing for, benefits and opportunities provided to others. See, e.g., 
Gratz v. Bollinger, 539 U.S. 244, 123 S. Ct. 2411 (2003) (plaintiff alleged race-based admissions 


3 Although there was no such allegation in the original complaint, plaintiffs now allege that men who do take 
women’s studies courses are mistreated in their classes, “as though they were capitalists attending Moscow State 
University in the former Soviet Union.” Compl. ^ 87. Again, plaintiffs do not allege that they personally ever 
suffered such treatment. Indeed, their wholly conclusory allegation is unsupported by a single allegation of fact 
concerning any action taken with respect to any student in any class. Like most of the Complaint, this charge of 
mistreatment is simply rhetoric. 
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policy made it harder for white candidates to gain admission); Comer, 37 F.3d 775 (plaintiffs 
alleged that discriminatory policy made it harder for them to obtain housing assistance). Here, 
plaintiffs do not allege that they were barred from any course open to women. They disagree 
with what they assume the professor might say in a women’s studies course - none of which they 
have ever taken - but that does not allege the concrete, particularized injury that would give 
them standing to sue. 

In short, plaintiffs’ claim of injury is based entirely on the content of courses they 
never took. While the content of a college course, standing alone, without any allegation of 
exclusion or differential treatment, would not give rise to a discrimination claim under any 
circumstances (see infra Point III), plaintiffs who did not take the course, and thus could not 
have been directly and personally injured by its content, certainly lack standing to bring such a 
claim. 

Finally, Nosal’s assertion that he would have taken a men’s studies course if one 
had been available (Compl. ]{225), and Den Hollander’s claim that he will do so “the moment 
one is offered” (id. ][ 224), do not allege a concrete injury that would confer standing. The 
supposed absence of men’s studies would be relevant only if men were excluded from women’s 
studies courses or if women’s studies courses somehow discriminated against men. As discussed 
above, plaintiffs lack standing to bring such a claim because neither has ever taken a women’s 
studies course or attempted to do so. 

Moreover, the allegation that Columbia does not teach men’s studies is essentially 
meaningless. While the Complaint demands the establishment of a “Men’s Studies program 
focusing on concerns important to men” (id. ][ 284) - if the teaching of women’s studies is not 
enjoined outright - plaintiffs cannot rationally allege that the Columbia curriculum is devoid of 
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courses that are of interest to male students. 4 Presumably, the vast majority of the curriculum is 
of interest to men, who apply to Columbia and take its courses in large numbers. 5 To the extent 
that “men’s studies,” as plaintiffs use the term, is something more than the study of topics that 
are of interest to men, plaintiffs cannot even allege that it exists. 6 They point to no body of 
writing, no existing courses or programs, no professional journals, and no recognized scholars. 

Indeed, plaintiffs do not describe the men’s studies program they ask the Court to 
require as a scholarly discipline at all, but simply as a counterweight to feminism, as they see it. 
According to plaintiffs, men’s studies “trains males to recognize and handle the powers females 
often use to manipulate them” {id. 231), teaches that “America is ... a de facto matriarchy” {id. 
]f 234), “counters the historic belief in America . . . that females have a carte blanche to do 
whatever they want regardless of ethics or law” {id. If 235), “exposes the self-serving, schizoid 
paradigm of Feminist doctrine” {id. ]j 237), “instructs males ... on how to avoid false 
accusations by females of sexual harassment or rape” {id. ]j 240), “counters the training in 
Women’s Studies that sends forth Feminists to pervert American ideals” {id. ]j 242), “alerts 
males to the prevalent danger of female paternity fraud where the female lies about using birth 


4 Approximately half of the Columbia student body is male. See Columbia University Fall enrollment by 
school and gender, 2008, www.columbia.edu/cu/opii7abstract/enrollment-gender-2008.htm. 

5 Even within the IRWG itself, there are courses that would seem to be of equal interest to men. For 
example, in addition to the Spring 2008 course “Women and Film,” the IRWG offered the Fall 2008 course “Film 
Narrative: Masculinity and American Film” (taught by a man and studying the male directors Alfred Hitchcock, 
Sidney Lumet, Bill Condon, Gregg Araki, Gus Van Sant, Issac Julien, and Spike Lee). In the fall 2008 semester, the 
IRWG offered, among many other general interest courses, “Studies in US Imperialism,” “Sexuality and the Law,” 
“Gender, Culture and Human Rights,” “Gender and Applied Economics,” and “American Social Policy from the 
Progressives to the Present.” See Institute for Research on Women & Gender Courses, 
www.columbia.edu/cu/irwag/crs/main/introduction/index.html. There are far too many courses across the 
University as a whole that concern the activities, thoughts, and writings of men to begin to list. 

6 In an August 23, 2008 Los Angeles Times interview, Den Hollander said, “I don’t know if men’s studies 
even exists.” Meghan Daum, Roy Den Hollander’s War on Feminism, L.A. Times, Aug. 23, 2008, 

www.Iatimes.com/news/opinion/la-oe-daum23-2008aug23,0,7712480.column. 


9 



Case 1:08-cv-07286-LAK-KNF Document 22 Filed 01/09/2009 Page 16 of 30 


control and then sues the tricked father for child support” {id. ]f 246), and “alerts males to the 
prevalent danger of marriage fraud where the female becomes pregnant by another man but 
marries the man she falsely claims is the child’s father” {id. 1} 247). This is not a description of a 
body of scholarship but a call to arms in plaintiffs’ gender war. 

Plaintiffs are free to espouse their views on the relationship between the sexes but 
they lack standing to sue Columbia University over the teaching of women’s studies. In its 
entirety, their Complaint is an ideological assault on a body of ideas, rather than an allegation of 
any discriminatory conduct to which either of them was ever exposed in any class at Columbia. 

B. The Class Allegations Are Irrelevant to Standing 

Plaintiffs purport to sue on behalf of a class of male Columbia students and 
alumni. Id. ][ 196. Whether or not any members of such a class might have standing is 
irrelevant. Unless one of the named plaintiffs has standing himself, the Complaint must be 
dismissed. See O ’Shea, 414 U.S. at 494, 94 S. Ct. at 675 (“if none of the named plaintiffs 
purporting to represent a class establishes the requisite of a case or controversy with the 
defendants, none may seek relief on behalf of himself or any other member of the class”); 
Wooden v. Board of Regents of the University System of Georgia, 247 F.3d 1262, 1288 (11th Cir. 
2001) (before considering class certification, “the district court must detennine that at least one 
named class representative has Article III standing”); Den Hollander v. Chertoff 2008 WL 
51911103, at *3 (named plaintiffs must show that they personally have been injured). 

II. 

PLAINTIFFS’ SECTION 1983 CLAIM FAILS BECAUSE 
COLUMBIA IS NOT A STATE ACTOR 

A private party defendant acts “under color of state law,” a prerequisite to liability 
under 42 U.S.C. § 1983, Phillips v. The Sage Colleges, 83 F. App’x. 340, 341 (2d Cir. 2003), 
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only if there is a “close nexus between the State and the challenged action” of the defendant. 
Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351, 95 S. Ct. 449, 453 (1974). This 
requirement “assure[s] that constitutional standards are invoked only when it can be said the 
State is responsible for the specific conduct of which the plaintiff complains.” Den Hollander v. 
Copacabana Nightclub, No. 07 Civ. 5873 (MGC), 2008 WL 4449429, at *2 (S.D.N.Y. Sept. 29, 
2008) (emphasis in original) (rejecting Den Hollander’s argument that the state’s regulation of 
liquor sales made a bar a state actor when it charged women less than men for admission). New 
York State is not responsible for Columbia’s decision to teach women’s studies or for the content 
of women’s studies courses. Accordingly, the University has not acted under color of state law, 
and plaintiffs’ section 1983 claim must be dismissed. 

To begin with, there is abundant authority that Columbia, in particular, 7 8 and 

o 

private colleges and universities, in general, are not state actors. Plaintiffs’ contrary claim, 
based on the allegation that the University receives state funds (Compl. 49-51, 63-68, 149-54, 
157), and is subject to state regulation (id. at 24-48, 136-43), finds no support in the law. It is 
well-established that “[ejxtensive regulation and public funding, either alone or taken together, 
will not transform a private actor into a state actor.” Leeds v. Meltz, 85 F.3d 51, 54 (2d Cir. 

1996). Indeed, the Supreme Court has specifically rejected the argument that a private school’s 


7 See Milton v. Alvarez, No. 04 Civ. 8265SAS, 2005 WL 1705523, at *3 (S.D.N.Y. July 19, 2005) (Columbia 
not a state actor); Fundatorv. Columbia University, No. 95 Civ. 9653 (DC), 1996 WL 197780, at *1 (S.D.N.Y. Apr. 
23, 1996) (same); Gilinsky v. Columbia University, 488 F. Supp. 1309, 1311-1312 (S.D.N.Y. 1980) (same); 

Grossner v. Trustees of Columbia University, 287 F. Supp. 535, 549 (S.D.N.Y. 1968) (same). 

8 See Phillips, 83 F. App’x at 341 (The Sage Colleges not state actors); Hack v. The President and Fellows of 
Yale College, 237 F.3d 81, 83-85 (2d Cir. 2000) (Yale not a state actor); Albert v. Carovano, 851 F.2d 561, 571 (2d 
Cir. 1988) (Flamilton College not a state actor); Wahba v. New York University, 492 F.2d 96, 100-103 (2d Cir. 1974) 
(NYU not a state actor); Grafton v. Brooklyn Law School, 478 F.2d 1137, 1143 (2d Cir. 1973) (Brooklyn Law 
School not a state actor); Curto v. Smith, 248 F. Supp. 2d 132, 140 (N.D.N.Y. 2003) (Cornell not a state actor); 
Tavoloni v. Mount Sinai Medical Center, 984 F. Supp. 196, 204 (S.D.N.Y. 1997) (Kaplan, J.) (Mount Sinai School 
of Medicine not a state actor). 
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dependence on state funds, or its regulation by the state, converts its actions into state action. In 
Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982), a constitutional challenge to the 
plaintiffs’ discharge by a private school, the Court held that the school was not a state actor even 
though “virtually all of the school’s income was derived from government funding,” and despite 
the fact that the school was subject to “extensive regulation” by the state, because neither the 
funding nor the regulation made the state responsible for the school’s decision to fire the 
plaintiffs. Id. at 840-41, 102 S. Ct. at 2271; see also Powe v. Miles, 407 F.2d 73, 81 (2d Cir. 
1968) (allegations that state regulates educational standards and provides financial aid 
insufficient to establish state action); Liburd v. Bronx Lebanon Hosp. Center, No. 07 Civ. 11316 
(HB), 2008 WL 3861352, at *7-8 (S.D.N.Y. Aug. 19, 2008) (private hospital not a state actor 
simply because it received state funding and was subject to regulation); Fundator, 1996 WL 
197780, at *1 (Columbia not a state actor because “[sjtate financial assistance ... is insufficient 
to demonstrate state action”); Grossner, 287 F. Supp. at 547-48 (Columbia not a state actor 
because “receipt of money from the State is not, without a good deal more, enough to make the 
recipient an agency or instrumentality of the Government”). 

Plaintiffs also mention that Columbia received its charter from the state 
legislature in 1787 {id. U 132), and that it received state land in the same year (id. ]J 135). These 
allegations of centuries-old state aid are likewise insufficient to establish state action because 
they do not demonstrate state responsibility for the women’s studies courses at issue. See 
Tavoloni, 984 F. Supp. at 201-02 (Kaplan, J.) (university hospital not transformed into state actor 
by state’s provision of space, personnel and facilities because there was no “connection between 
the action complained of and the state support or regulation”); see also Hack, 237 F.3d at 83-84 
(despite being “chartered by special legislation,” Yale was not a state actor because the “state 
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could not control Yale’s policies and operations even if it chose to”); Grafton, 478 F.2d at 1141- 
42 (Brooklyn Law School not a state actor even though it bought its property at a deep discount 
from New York City and received money pursuant to N.Y. Educ. Law § 6401 for each degree 
conferred); Curto, 248 F. Supp. 2d at 139-40 (Cornell’s College of Veterinary Medicine not a 
state actor despite its creation through state statute, its receipt of state funds, and its frequent 
consultation with SUNY Board of Trustees). 

Doubtless aware of the insufficiency of what they can show - that Columbia 
receives state funding and is subject to some state regulation - plaintiffs also allege that the state 
defendants “control what is taught. . . [at] Columbia University” (Compl. ]{41), and have 
“established objectives ... by which Women’s Studies programs would advocate and spread 
Feminism in New York colleges and universities” (id. ^ 38) with the goal of “remaking New 
York State’s education, government, business, and culture in the image of Feminist tenets (id. 

T( 36).” This is empty rhetoric. The state does not “control” what is taught at Columbia (or any 
private college or university), as a review of the regulations to which plaintiffs refer makes clear. 

Plaintiffs’ argument is based on the fact that the Commissioner of the Department 
of Education, acting on authority delegated from the Board of Regents, establishes regulations 
governing “the registration of courses of study in colleges, professional, technical and other 
schools.” 8 N.Y. CRR § 13.1(a). Plaintiffs suggest that the authority to “register” courses of 
study amounts to “control” over what is taught, as if the Commissioner could or did make a 
content-based review of college curricula, registering those with a political, ideological or other 
perspective he endorsed and refusing to register those with which he lacked sympathy. See 
Compl. ^ 139-43. The registration process is, of course, nothing of the kind. 
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Under the Commissioner’s regulations, to be registered, a college curriculum 
must “show evidence of careful planning,” its “goals and [] objectives” must be “clearly defined 
in writing,” the college must have a “reviewing system” to “estimate the success of students and 
faculty in achieving such goals and objectives,” and the “content and duration of curricula” must 
be “designed to implement their purposes.” 8 N.Y. CRR § 52.1(b)(3). In addition, the college or 
university must possess the financial resources to accomplish the mission of each registered 
curriculum, it must have adequate classrooms, laboratories, libraries, and other facilities, its 
faculty must have adequate training and have earned the appropriate degrees, courses must be 
offered with sufficient frequency to allow students to timely earn their degrees, course 
descriptions must clearly state the subject matter and requirements of each course, credit must be 
granted only to students who successfully achieve the goals of the course, and so on. 8 N.Y. 
CRR § 52.2. As these regulations make clear, “registration” turns on basic measures of 
institutional adequacy to administer the degree programs offered, not on the state’s agreement or 
disagreement with the ideas expressed in those programs. To be sure, were it otherwise, the state 
would be in wholesale violation of the university’s First Amendment right of academic freedom. 
(See infra Point 111(A)). 

The courts have held, over and over again, that a state’s regulation of, and 
financial contribution to, its private colleges and universities does not transform the actions of 
those institutions into state action. The Complaint offers nothing that would allow for a contrary 
conclusion with respect to the teaching of women’s studies, or the teaching of anything else, at 
Columbia. 
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III. 

ALL OF PLAINTIFFS’ CLAIMS FAIL BECAUSE THEY DO NOT 
ALLEGE ACTIONABLE DISCRIMINATION 

A. First Amendment Principles of Academic Freedom Prohibit the 

Court from Deciding What Can, Cannot, and Must Be Taught at Columbia 

Plaintiffs do not allege that men are barred from women’s studies courses. 9 Their 
claim that the teaching of women’s studies discriminates against men is based on the content of 
the courses - on plaintiffs’ view that feminist scholarship spreads lies about the nature of men 
and women and their respective roles in society. As discussed in Point III(B), the allegation that 
the ideas presented in a university course are bad, or even pernicious, simply does not allege 
discrimination within the meaning of any of the statutes on which plaintiffs rely. In addition, and 
as a threshold matter, plaintiffs’ suggestion that the Court should conduct a review of feminist 
scholarship to detennine if it is good or bad, insightful or misguided, pro-equality or anti-male, 
and then make a judgment whether Columbia faculty should be allowed to teach women’s 
studies courses at all, whether they should be allowed to use some texts but not others, whether 
some professors’ lectures are acceptable but others’ are not, whether a new “male curriculum” 
must be developed and taught and what that male curriculum should contain, is profoundly 
repugnant to core values of academic freedom rooted in the First Amendment. 

Ever since the seminal case of Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 
1203 (1957), the courts have recognized the “essentiality of freedom in the community of 
American universities.” Id. at 250, 77 S. Ct. at 1211. In light of “the dependence of a free 


9 As discussed above, see note 3, supra, plaintiffs have added to their amended pleading a conclusory 
allegation that men are abused in women’s studies classes but that is unsupported by any factual allegation about 
any student, any professor, or any course. 
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society on free universities,” id. at 262, 77 S. Ct. at 1217 (Frankfurter, J. concurring), the 

Supreme Court has held that academic freedom is protected by the First Amendment: 

Our Nation is deeply committed to safeguarding of academic 
freedom, which is of transcendent value to all of us and not merely 
to the teachers concerned. That freedom is therefore a special 
concern of the First Amendment, which does not tolerate laws that 
cast a pall of orthodoxy over the classroom. 

Keyishian v. Board of Regents of the Univ. of the State of New York, 385 U.S. 589, 603, 87 S. Ct. 
675, 683 (1967); see also Grutter v. Bollinger, 539 U.S. 306, 329, 123 S. Ct. 2325, 2339 (2003) 
(given “the expansive freedoms of speech and thought associated with the university 
environment, universities occupy a special niche in our constitutional tradition”); Regents of the 
Univ. of California v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759 (1978) (“Academic 
freedom, though not a specifically enumerated constitutional right, long has been viewed as a 
special concern of the First Amendment ’); Burt v. Gates, 502 F.3d 183, 190 (2d Cir. 2007) 
(recognizing the ‘ First Amendment guarantee of academic freedom”). 

Academic freedom “imbu[es] certain core academic decisions with First 
Amendment protection.” Burt, 502 F.3d at 191. A variety of university activities are entitled to 
protection, but Justice Fra nk furter’s concurrence in Sweezy sets forth the ‘“four essential 
freedoms’ of a university - to determine for itself on academic grounds who may teach, what 
may be taught, how it shall be taught, and who may be admitted to study.” 354 U.S. at 263, 77 
S. Ct. at 1218; see also Radolf v. University of Connecticut, 364 F. Supp. 2d 204, 216 (D. Conn. 
2005) (academic freedom includes the right of a university “to be free from government 
interference with its curriculum”). 

It is doubtful that a university’s fundamental First Amendment freedom to decide 
what to teach and how it shall be taught - the very freedoms plaintiffs ask this Court to abridge - 
may ever be circumscribed by a court or government agency. In Sweezy, in the context of an 
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“investigation of subversive activities,” 354 U.S. at 257, 77 S. Ct. at 1215, the New Hampshire 
attorney general asked the plaintiff to describe the content of a lecture he had given. Although, 
at that time, the Court did not dispute the importance of the government’s interest in rooting out 
subversives, it nevertheless held that the question violated Sweezy’s First Amendment rights, 
observing that “[w]e do not now conceive of any circumstance wherein a state interest would 
justify infringement of rights in these fields.” Id. at 251, 77 S. Ct. at 1212. Here, plaintiffs do 
not ask for information about the content of courses, they ask that the courses be banned. It is 
impossible to imagine any state interest that would justify dictating what a university cannot (or 
must) teach, but what plaintiffs offer to justify the extraordinary inquisition they seek - their own 
opinion that feminist ideas are anti-male - is no “interest” at all. While plaintiffs use the 
language of discrimination, they are not alleging that men and women are in any way treated 
differently at Columbia. They are simply saying that they dislike the content of women’s studies 
courses - that speech should be banned because they disagree with it. That is incompatible with 
the First Amendment. 10 

Indeed, the government itself has recognized that it has no business regulating 
what a university may teach, even with respect to the enforcement of the anti-discrimination 
laws. In 1975, the following was added to the regulations implementing Title IX: “Nothing in 
this regulation shall be interpreted as requiring or prohibiting or abridging in any way the use of 
particular textbooks or curricular materials.” 34 C.F.R. § 106.42 (2008). The Department of 

10 Even beyond core matters such as the content of courses, both federal and New York courts have stressed 
that the academic decisions of colleges and universities are entitled to great deference. See, e.g.. Regents of the 
Univ. of Michigan v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 (1985) (“When judges are asked to review the 
substance of a genuinely academic decision . . . they should show great respect to the faculty’s professional 
judgment.”); Bhandari v. The Trustees of Columbia Univ. in the City of New York, No. 00 Civ. 1735 JGK, 2000 WL 
310344, at *5 (S.D.N.Y. Mar. 27, 2000) (“Cognizant of the danger that judicial interference could pose to academic 
freedom, New York courts are deferential when reviewing university academic decisions”). 


17 



Case 1:08-cv-07286-LAK-KNF Document 22 Filed 01/09/2009 Page 24 of 30 


Health, Education and Welfare (the predecessor to the Department of Education) explained the 

reasoning behind this provision: 

The new section explicitly states the Department’s position that 
title IX does not reach the use of textbooks and curricular materials 
on the basis of their portraits of individuals in a stereotypic manner 
or on the basis that they otherwise project discrimination against 
persons on account of their sex. . . . [T]he imposition of restrictions 
in this area would inevitably limit communication and would thrust 
the Department into the role of Federal censor. . . . [T]he 
Department has construed title IX as not reaching textbooks and 
curricular materials on the ground that to follow another 
interpretation might place the Department in a position of limiting 
free expression in violation of the First Amendment. 

40 Fed. Reg. 24135 (June 4, 1975). More generally, absent specific authorization, federal law 

prohibits the Department of Education from 

exercising] any direction, supervision, or control over the 
curriculum, program of instruction, administration, or personnel of 
any educational institution, school, or school system, over any 
accrediting agency or association, or over the selection or content 
of library resources, textbooks, or other instructional materials by 
any educational institution or school system ... 

20 U.S.C. § 3403(b) (2008). 

Plaintiffs ask nothing less than that the Court review the textbooks, other 

curricular materials, and, presumably, the lectures and comments of the professors in women’s 

studies courses to determine if they “project discrimination” against men and, on that basis, to 

decide what can and cannot be taught. Constitutional, statutory and regulatory law all prohibit 

such interference with the University’s academic freedom. 

B. The Complaint Does Not Allege That 

Men and Women Are Treated Differently at Columbia 

As discussed above, no court, consistent with the First Amendment, can pass 

judgment on the ideological or political content of private college courses. In addition, an attack 

on the content of courses to which all students are admitted on equal terms simply does not 
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allege discrimination. While plaintiffs plead their disdain for feminism at length, they “do[] not 
refer to a single situation” in which Columbia treated them (or any other male student) 
differently than a similarly situated female student. Odom v. Columbia Univ., 906 F. Supp. 188, 
194 (S.D.N.Y. 1995) (dismissing student’s discrimination claim where no actual example of 
disparate treatment was alleged). Discrimination exists when the “complainant is . . . subjected 
to differential treatment.” Jackson v. Birmingham Bd. ofEduc., 544 U.S. 167, 174, 125 S. Ct. 
1497, 1504 (2005). Plaintiffs allege no such differential treatment; all of their claims should be 
dismissed for this reason as well. 11 

A “plaintiff alleging . . . gender discrimination by a university must do more than 
recite conclusory assertions,” Yusuf v. Vassar College, 35 F.3d 709, 713 (2d Cir. 1994), but 
conclusory assertions of discrimination are all plaintiffs offer. They do not allege that men are 
excluded from women’s studies courses, nor do they allege a single instance of a male student 
treated differently than his female counterparts in any women’s studies class. Plaintiffs quarrel 
with the substance of what is being taught, with its concentration on the experiences of women 
and on feminist scholarship, but they do not allege that it is taught differently to men and 
women. Plaintiffs do not, in other words, allege discrimination at all. Colleges and universities 
are filled with courses and research centers that focus on particular subject matter, and 


11 Differential treatment is the essence of discrimination whether alleged under Title IX, see Jackson, 544 
U.S. at 173, 125 S. Ct. at 1503, the Equal Protection Clause, see Sound Aircraft Servs., Inc. v. Town of East 
Hampton, 192 F.3d 329, 335 (2d Cir. 1999) (“At its core, equal protection prohibits the government from treating 
similarly situated persons differently.”); Weser v. Glen, 190 F. Supp. 2d 384, 395 (E.D.N.Y. 2002) (“intentional 
discrimination proscribed by Title IX is discrimination that violates the Equal Protection Clause”), or state law, see 
Howe v. Town of Hempstead, No. 04 Civ. 0656 (DRH)(ETB), 2006 WL 3095819, at *5 (E.D.N.Y. Oct. 30, 2006) 
(prima facie case of discrimination is the same for federal and state discrimination claims, including claims brought 
pursuant to N.Y. Civ. Rights Law § 40-c). 
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12 

sometimes on particular racial, ethnic or religious groups. While members of different racial, 
ethnic or religious groups might feel slighted, or disagree with the perspective of the textbooks or 
the professors, in the absence of any allegation of exclusion or differential treatment, there is no 
claim of discrimination. Likewise with respect to gender. The fact that plaintiffs resent what 
they understand to be the focus on women at the IRWG does not allege discrimination in the 
absence of any claim that men are excluded from IRWG courses, or any factual allegation 
supporting an inference that men who take IRWG courses are treated differently than their 
female classmates. 

Plaintiffs’ demand for the creation of a “men’s studies” curriculum suggests they 
are arguing that, if a university offers courses about one group, it must offer courses about other, 
arguably opposing or competing groups. In plaintiffs’ words, the existence of women’s studies 
courses demands “countervailing pro-male Men’s Studies ... to counter the dissembling 
Feminist dogma.” Compl. ]J 100; see also id. ]J 86 (“Columbia . . . do[es] not balance the 

n 

Feminist doctrine and dogma with a masculine curriculum”). No statute or constitutional 
principle, however, dictates that a university offering courses on Christianity must also offer 
courses on Judaism, Islam, Buddhism, Hinduism, and the dozens of other religions, or that each 
religion must receive comparable emphasis. The same is true with respect to racial and ethnic 


12 Columbia has research institutes or centers on Contemporary Black History, Brazilian Studies, French and 
Francophone Studies, Iranian Studies, Israel and Jewish Studies, Japanese Culture, and Latin American Studies, to 
name just a few. See Columbia University: Research Institutes and Centers, 
www.columbia.edu/research/research_institutes.html. 

13 As discussed above, plaintiffs cannot even allege that the field of “men’s studies” (as opposed to the 
virtually limitless number of courses that cover the thoughts, writings, and actions of men) exists as a distinct 
scholarly discipline, and plaintiffs’ description of what a “masculine curriculum” might teach, see pp. 9-10, supra, 
bears no resemblance to a legitimate college course of study. 
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groups, as well as gender. 14 Breadth of curriculum may be one way to judge the quality of a 
university, but curricular balance is not imposed by law. 

In what appears to be a semi-facetious attempt to bring then complaint within the 
Title IX precedents on access to athletic opportunities, plaintiffs allege that “Women’s Studies 
programs are today the varsity sport of choice for females at Columbia in its never-ending war 
against men.” Id. K 111. From this premise, they argue that, “[i]f Title IX can require 
universities receiving federal financial assistance to provide separate female athletics programs, 
then it surely can require Columbia University to provide a Men’s Studies program that takes the 
masculine point of view.” Id. 193. That proposition is mistaken for a number of reasons. 

First of all, substantive academic courses are not sports. Requiring the creation of 
women’s sports teams or the provision of equivalent athletic facilities does not raise the First 
Amendment academic freedom problems that flow from telling a university what it must teach. 
As noted above, the Title IX regulations affirmatively disclaim any intention to require particular 
curricular materials. 34 C.F.R. § 106.42. Moreover, even if women’s studies were treated as a 
sport, there would be no Title IX issue. Men are not excluded from the “team” - the women’s 
studies courses - or otherwise treated differently than women. See 34 C.F.R. § 106.41(a) (2008) 
(“No person shall, on the basis of sex, be excluded from participation in, be denied the benefits 
of, be treated differently from another person or otherwise be discriminated against in any 
interscholastic, intercollegiate, club or intramural athletics . . . .”). Similarly, even if one were to 


14 Columbia’s Center for Contemporary Black History “promotes the critical study of black history, culture, 
and politics within urban America since 1900, with an emphasis on understanding the central role of black 
intellectuals and public leaders in the making of modern society.” See Center for Contemporary Black History: The 
Mission of CCBH, www.columbia.edu/cu/ccbh/html/ccbh_about.html. Following plaintiffs’ reasoning, this would 
require Columbia to create another center emphasizing the role of white intellectuals and public leaders. There is no 
support for that contention. 
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assume that women’s studies courses are not of interest to men, plaintiffs could not plausibly 
deny that there are thousands of other courses available at Columbia that are. See 34 C.F.R. 

§ 106.41(c)(1) (among criteria for evaluating equal athletic opportunity is whether selection of 
sports accommodates interests of both sexes). 

Finally, the Complaint also fails because it does not allege facts from which it 
could be inferred that Columbia has acted with discriminatory intent. See Yusuf, 35 F.3d at 713 
(plaintiff must allege “circumstances giving rise to a plausible inference of [] discriminatory 
intent”); Weser, 190 F. Supp. 2d at 395 (plaintiff must allege intentional discrimination to state a 
claim under Title IX); Butler v. City of Batavia, 545 F. Supp. 2d 289, 293 (W.D.N.Y. 2008) 
(dismissing discrimination claim where allegation of intent was based on mere speculation and a 
“formulaic recitation of the elements of a cause of action”) (internal citations omitted). To 
survive a motion to dismiss, plaintiffs would have to allege specific facts leading to the 
conclusion that Columbia created a women’s studies program “because of, not merely in spite 
of’ any alleged adverse effects on men. Hayden v. County of Nassau, 180 F.3d 42, 50 (2d Cir. 
1999); Grimes v. Sobol, 832 F. Supp. 704, 708 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 
1994) (same). They can allege nothing of the kind. 

Plaintiffs do not even attempt to explain why Columbia University would be 
motivated by anti-male bias. Nor do they attempt to identify who it is at Columbia that is 
prejudiced against men. Instead, to justify an inference that Columbia permits the teaching of 
women’s studies because of anti-male animus, they simply repeat their allegations that women’s 
studies courses are anti-male. See, e.g., Compl. ]} 91 (“Columbia’s Women’s Studies program 
demonizes men and exalts women as a manifestation of the ill will that lies behind the 
program”); id. ][ 85 (“Columbia University’s Women’s Studies program is deficient of texts and 
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instruction that offer a male-positive perspective of men, which infers [sic] that one motivation 
for the program is antipathy toward men”); id. 1} 89 (“The negative stereotyping of men and lack 
of balance between female and male perspectives . . . reveal a discriminatory intent motivated by 
bigotry”). Plaintiffs’ circular reasoning does not give rise to an inference of discriminatory 
intent. Columbia, like virtually every other major university, offers courses in women’s 
studies. 15 Plaintiffs’ anti-feminist polemic cannot transform that simple fact into evidence of 
anti-male animus. The Complaint alleges nothing that would support an inference that the 
administration or faculty of the University wants “the civil rights of today’s males [] minimized 

or eliminated,” id. ][ 74, or otherwise seeks to harm men. 

* * * 

The Complaint in this case is nothing more than an ideological attack on elective, 
university-level courses based solely on the plaintiffs’ personal quarrel with the ideas they 
believe are being taught. Nothing alleged constitutes actionable discrimination, and the 
suppression of free speech and academic freedom plaintiffs demand is flatly prohibited by the 
Constitution and laws of the United States. 


15 Every Ivy League university has a program in women’s studies. See www.pembrokecenter.org/about/ 
(Brown); www.arts.cornell.edu/fgss/ (Cornell); www.dartmouth.edu/~wstudies/ (Dartmouth); 
www.fas.harvard.edu/~wgs/undergraduate%20program/Undergraduate%20program.html (Harvard); 
www.sas.upenn.edu/wstudies/ (Penn.); www.princeton.edu/~prowom/ (Princeton); www.yale.edu/wgss/ (Yale). 
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CONCLUSION 


For the reasons stated herein, the Complaint should be dismissed. 

Dated: New York, New York 
January 9, 2009 
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B. Registration of Curricula and Degree Programs That Comply With 

Religion-Neutral Academic Standards Does Not Constitute an 
Establishment of Religion.13 

1. Secular Purpose .14 

2. Primary Effect .15 

3. Entanglement.15 

C. Bundy Aid May be Given Even to Religious Institutions and Programs 

Without Violating the Establishment Clause.16 

1. Religiously-Neutral Definition of Beneficiaries .17 

2. No Indoctrination by the Government.18 

D. Because HESC Provides Grants and Loan Guarantees to Students Rather 

Than Institutions, its Activities Do Not Violate the Establishment Clause.19 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 

ROY DEN HOLLANDER, on behalf of himself and all others : 

similarly situated, : 


Plaintiff, 


-against- 


08 Civ. 7286 (LAK)(KNF) 
ECF Case 


INSTITUTE FOR RESEARCH ON WOMEN AND GENDER : 
AT COLUMBIA UNIVERSITY, et ah, : 

Defendants. 

-X 


MEMORANDUM OF LAW IN SUPPORT OF THE STATE DEFENDANTS’ 
MOTION TO DISMISS THE COMPLAINT 


Defendants the Board of Regents of the University of the State of New York (“Regents”) 
and its Chancellor, Robert M. Bennett; Richard P. Mills, Commissioner of the New York State 
Education Department (“SED”); and James C. Ross, President of the New York State Higher 
Education Services Corporation (“HESC”) (collectively, “State Defendants”) submit this 
memorandum of law in support of their motion to dismiss the complaint pursuant to Rules 
12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. 1 

This is a case based on a metaphor. Plaintiff has invented a “religion of Feminism,” 
whose Vatican he identifies as the Columbia University Women’s Studies Program, and claims 
that the many defendants violate the First Amendment’s Establishment Clause by propagating or 


1 Although the complaint names Chancellor Bennett, Commissioner Mills and 
President Ross in their individual and official capacities, the complaint seeks only injunctive 
relief of the type properly sought only against state officials in their official capacities. See Hafer 
v. Melo . 502 U.S. 21, 27 (1991); Ex Parte Young . 209 U.S.123, 154 (1908). The complaint also 
names the Board of Regents, a collective body, see New York Education Law § 202, “in his or 
her individual capacity.” The collective body has no individual capacity or gender. The proper 
practice is to name the individual members of the Board of Regents, and sue each of them in the 
appropriate capacities - in this case their official capacities. 
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supporting it, or even, in the case of the State Defendants, by failing to forbid its propagation and 
support. See Complaint (“Compl.”), U 67 (“If the Regents, Chancellor and Commissioner wanted 
the program changed or eliminated, a mere order from them would suffice.”) 2 

Plaintiff also claims that the State Defendants violated his rights under the Fourteenth 
Amendment’s Equal Protection Clause, apparently, as best the State Defendants can understand 
it, by permitting the existence of women’s studies programs without also providing for men’s 
studies programs, if, indeed, such programs exist. (Compl., 1fl[ 45-48, 55, 137) 3 

Finally, plaintiff claims that the State Defendants violated § 40-c of the New York Civil 
Rights Law, apparently for the same acts that, he contends, violate his Equal Protection rights. 4 
(Compl., TUI 106-111) 

All these claims must be dismissed. First, the women’s studies program at Columbia is a 
secular academic program, not a religion, and the State Defendants do not violate the 
Establishment Clause by registering it as an academic program and providing generally-available 
financial support either to Columbia or to its students. Second, the Equal Protection claim fails 
because plaintiff fails to identify - because he cannot identify - any State policy that explicitly 


2 This is not true. See pp. 4-6, infra . 

3 Plaintiff also asserts a claim under 42 U.S.C. § 1983. See Compl., 60-79. If 
plaintiff thinks it has any significance independent of the Establishment Clause and Equal 
Protection claims, he is wrong. Section 1983 does not itself create any substantive right - no one 
can “violate” § 1983 - it is simply the procedural vehicle for bringing claims established by 
other federal laws. See Chapman v. Houston Welfare Rights Organization . 441 U.S. 600, 617 
(1979) The State Defendants will, therefore, treat plaintiffs “§ 1983 claim” as a restatement of 
his Establishment Clause and Equal Protection claims. 

4 The complaint also contains a claim under Title IX of the Education Amendments 
of 1972, 20 U.S.C. § 1681, et seep, see Compl., 80-105, but it is not asserted against the State 
Defendants. 


2 
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discriminates on the basis of sex in education or is intentionally administered in such a way as to 
discriminate on the basis of sex. Finally, the claim under Civil Rights Law § 40-c must be 
dismissed because the Eleventh Amendment bars plaintiff from asserting it in federal court. 

FACTS 

A. Plaintiff and His Complaints 

Plaintiff is an alumnus of Columbia University’s Graduate School of Business. (Compl., 

If 127) He has some potential interest in taking continuing education classes at Columbia, and has 
learned that Columbia has an Institute for Research on Women and Gender - a women’s studies 
program - but no men’s studies program. (Id., UK 128-29) In plaintiffs view, this lack of a men’s 
studies program denies him and other men the educational and networking opportunities that he 
imagines women receive from courses in women’s studies. (Id-, 11131) He also contends that 
there is a “religion of Feminism,” that the faculty of Columbia’s women’s studies program are its 
priestesses, and that, by virtue of allowing the program to exist and allowing Columbia and 
Columbia students to receive public money, the defendants violate plaintiffs rights under the 
Establishment Clause. (Id., UK 2-28) To redress these alleged wrongs, plaintiff sues Columbia 
University, its trustees, and its women’s studies program (the “Columbia Defendants”); the 
United States Department of Education and its Secretary (the “Federal Defendants”); and the 
State Defendants. 

B. The State Defendants: Powers and Responsibilities 

The different State Defendants have different roles in higher education. First, the Board 
of Regents, its Chancellor, and the Commissioner of Education have various regulatory powers 
and oversee some forms of financial assistance to students and to institutions of higher education. 


3 
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Second, HESC provides certain financial aid to students and guarantees student loans. 

1. The Regents and the Commissioner: Since 1784, the Regents of the University 
of the State of New York have been empowered “to encourage and promote education, to visit 
and inspect its several institutions, to distribute to or expand or administer for them such property 
or funds as the state may appropriate therefor or as the university may own or hold in trust or 
otherwise.” N.Y. Educ. Law § 201; see also § 202 (describing organization of the Board of 
Regents); N.Y. Constitution, Article 11, § 2 (continuing Board of Regents). The Regents appoint 
a Commissioner of Education to head the New York State Education Department, which “is 
charged with the general management and supervision of all public schools and all of the 
educational work of the state, including the operations of The University of the State of New 
York.” N.Y. Educ. Law § 101. 

All institutions of higher education in New York State, whether public or private, are part 
of the University of the State of New York, and must comply with its rules or any applicable 
laws. See N.Y. Educ. Law § 214. The Regents, the Commissioner, or any of their representatives 
“may visit, examine into and inspect, any institution in the university,” and require reports. N.Y. 
Educ. Law § 215. The Regents may suspend the charter, or other rights and privileges, of any 
institution in the University of the State of New York “[f]or refusal or continued neglect... to 
make any report required, or for violation of any law or any rule of the university.” Id. The 
Regents have broad power to “exercise legislative functions concerning the educational system of 
the state, determine its educational policies, and . . . establish rules for carrying into effect the 


4 



Case 1:08-cv-07286-LAK-KNF Document 15 Filed 10/24/2008 Page 15 of 34 


laws and policies of the state, relating to education.” N.Y. Educ. Law § 207. 5 

Particularly relevant to the issues in this cases is the power of the Regents to “register 
domestic and foreign institutions in terms of New York standards, and fix the value of degrees, 
diplomas and certificates issued by institutions of other states or countries and presented for 
entrance to schools, colleges and the professions in this state.” N.Y. Educ. Law § 210. Pursuant 
to this authority, the Regents have set requirements for earned undergraduate and graduate 
degrees. See 8 N.Y.C.R.R. § 3.47. 

The basic requirement is that “No earned undergraduate or graduate degree shall be 
conferred unless the applicant has completed a program registered by the department [of 
Education].” 8 N.Y.C.R.R. § 3.47(a)(1). The Regents have established standards governing the 
eligibility of students to pursue undergraduate or graduate degrees, see 8 N.Y.C.R.R. 

§ 3.47(a)(2), and general standards applicable to all registered undergraduate and graduate 
degrees. See 8 N.Y.C.R.R. § 3.47(c), (d). Currently, the Regents have registered 150 different 
degree programs that may be offered by qualifying institutions in New York State, including 20 
in explicitly religious subjects, ranging from the S.M.B. degree for a Bachelor of Sacred Music to 
the S.T.D. degree for a Doctor of Sacred Theology. See 8 N.Y.C.R.R. § 3.50 (listing registered 
degrees). 


One limit on the Regents’s authority is relevant to the issues raised in this case: 
“But no enactment of the regents shall modify in any degree the freedom of the governing body 
of any seminary for the training of priests or clergymen to determine and regulate the entire 
course of religious, doctrinal, or theological instruction to be given in such institution.” N.Y. 
Educ. Law § 207. As a result, although the Regents have broad general regulatory authority over 
explicitly religious educational institutions, such as seminaries, they have no authority to judge 
the correctness of any religious teaching. See Warder v. Board of Regents . 53 N.Y.2d 186, 440 
N.Y.S.2d 875 (1981), cert , denied .. 454 U.S. 1125 (1981) (denial of charter to seminary upheld 
when based on finding of secular, academic deficiencies). 


5 
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“[Ejvery curriculum creditable toward a degree offered by institutions of higher 
education” in New York State must be registered with SED. 6 See 8 N.Y.C.R.R. § 52.1(a)(1). 
Under authority granted by the Regents, the Commissioner has set standards for the registration 
of undergraduate and graduate curricula. See 8 N.Y.C.R.R. § 52.2. The Commissioner’s 
standards address such objective criteria as financial resources and physical plant and equipment, 
see 8 N.Y.C.R.R. § 52.2(a), sufficient, trained faculty, see § 52.2(b), minimum amounts of full¬ 
time equivalent study with adequately available course selections, see § 52.2(c), and various 
other requirements concerning admission to programs of study and administration. See § 52.2(d)- 
(f). “Registration or reregistration of a curriculum may be denied if the commissioner finds that 
curriculum, or any part thereof, not to be in compliance with statute or this Title.” 8 N.Y.C.R.R. 

§ 52.2(1). 

The Commissioner and the Regents can refuse to register proposed degree programs if 
they fail to meet these secular, religion-neutral academic standards. See Moore v. Board of 
Regents . 44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (upholding denial of registration for Ph.D. 
programs in English and History at the State University of New York at Albany based upon lack 
of sufficient faculty resources); Warder v. Board of Regents . 53 N.Y.2d 186, 440 N.Y.S.2d 875 
(1981), cert , denied .. 454 U.S. 1125 (1981) (upholding denial of charter to seminary based upon 
finding of secular, academic deficiencies). 

Beyond their regulatory role in higher education, the Regents and SED also have a 


" All courses offered must be “part of a registered curriculum,” but individual 
courses are not themselves registered. See 8 N.Y.C.R.R. § 52.1(f); see also § 52.2 (describing 
registration standards). The institution must, however, describe courses offered in writing and 
state their subject matter and requirements. See 8 N.Y.C.R.R. § 52.2(c)(1). 
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financial role. Non-profit colleges and universities incorporated by the Regents maintaining one 
or more registered degree programs and meeting various educational standards receive cash 
awards, known as “Bundy Aid,” see Excelsior College v. New York State Educ.Dept. . 306 
A.D.2d 675, 761 N.Y.S.2d 700 (3d Dep’t 2003), based on the number and type of earned degrees 
awarded. See N.Y. Educ. Law § 6401. 

2. HESC: HESC is an educational corporation and an agency of the State of New 
York created to administer New York State’s financial aid programs and the Federal Family 
Education Loan Program (“FFELP”) in New York State. See N.Y. Educ. Law, § 652(2)(a)-(c), 20 
U.S.C. § 1071, et seq . HESC guarantees higher education loans made by private lenders under 
FFELP to New York State residents or to persons attending colleges or vocational schools in 
New York State. See N.Y. Educ. Law § 680(l)(b); 20 U.S.C. § 1085(j). HESC also administers 
programs providing direct grants of financial aid to students. See N.Y. Educ. Law §§ 666-669 
(general awards), 670-680 (performance-based awards) All of these grants and loans are made to 
students, who may use the proceeds to attend any eligible institution of higher education and take 
any course of instruction approved for that institution. See N.Y. Educ. Law § 661. 

ARGUMENT 
POINT I 

THE ESTABLISHMENT CLAUSE CLAIMS MUST BE DISMISSED 
BECAUSE “FEMINISM” IS NOT A RELIGION AND THE STATE DEFENDANTS’ 
ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

Plaintiff s claim that the State Defendants have violated his rights under the 
Establishment Clause by providing “aid and assistance for promoting and advocating Feminism 
and for training Feminists in the Women’s Studies program at Columbia,” (Compl., ^ 133; see 


7 
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also 1 132), fails at the threshold because “Feminism” is not a religion, but a secular academic 
point of view, and, as such, not the proper subject of an Establishment Clause challenge. 

Furthermore, even assuming that “Feminism” is a religion, the State Defendants’ 
enforcement of secular, religion-neutral educational standards and provision of generally- 
available financial aid to institutions and students do not violate the Establishment Clause. 

A. “Feminism” is Not a Religion for 

Purposes of the Establishment Clause 

Plaintiff appears to believe that some adherents of the secular viewpoint commonly 
known as “feminism” hold to it with the unreasoning fervor one associates with religion - or at 
least with others’ religions. But the Constitution does not prohibit the establishment of, or protect 
the free exercise of, philosophies or viewpoints that share characteristics with religion; it 
prohibits the establishment, and protects the free exercise, of religion and only religion. “A way 
of life, however virtuous or admirable, may not be interposed as a barrier to reasonable state 
regulation ... if it is based on purely secular considerations; to have the protection of the 
Religion Clauses, the claims must be rooted in religious belief.” Wisconsin v. Yoder . 406 U.S. 
205, 215 (1972). See also Thomas v. Review Bd. . 450 U.S. 707, 713 (1981) (“Only beliefs 
rooted in religion are protected by the Free Exercise clause, which, by its terms, gives special 
protection to the exercise of religion.”) 

The Supreme Court, having clarified that the First Amendment’s Religion Clauses apply 
only to religion, and abandoned suggestions that they apply as well to secular beliefs functionally 
equivalent to religion, has not since attempted to define “religion.” See U.S. v. Seeeer . 380 U.S. 
163, 166 (1965); Welsh v. U.S. , 398 U.S. 333, 340 (1970) (both expanding the Selective Service 
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Act’s exemption for conscientious objectors to include objectors with non-religious moral or 
ethical beliefs and suggesting that a different reading might violate the Religion Clauses); 

Stanley Ingber, Religion or Ideology: A Needed Clarification of the Religion Clauses . 41 Stan. L. 
Rev. 233, 264 (1989) (“While explicitly acknowledging the need to distinguish religion from 
other belief systems,... the Court remains unwilling to commence the task.”) In the absence of 
cases requiring it to decide whether a given belief is “religious,” the Court can hardly be blamed 
for declining to take on “a difficult and delicate task.” Thomas . 450 U.S. at 714. But lower 
courts and commentators have struggled with the question, mainly in Free Exercise cases. 

The scholarly commentary on how or whether to define religion is voluminous and 

largely critical of the language courts use and the tests they propose. 7 Lower courts have evolved 

three-part tests, see Africa v. Commonwealth of Pennsylvania . 662 F.2d 1025, 1032-1036 (3d 

Cir. 1981), and ten-part tests, see U.S. v. Meyers . 93 F.3d 1475, 1482-85 (10 th Cir. 1996). The 

Second Circuit, for its part, has attempted a broad, but not boundless, definition: 

The term “religion” was defined by the Supreme Court nearly 100 
years ago ... as having reference to a person’s views of his 
relationship to his Creator. This definition seems unduly narrow 
today. In every religion there is an awareness of what is called 
divine and a response to that divinity.... But, there are religions 
which do not positively require the assumption of a God, for 
example, Buddhism and the Unitarian Church. Hence a broader 
definition of the word religion - one which we think more 
accurately captures its essence - is that formulated by the 
pre-eminent American philosopher, William James, who said 
religion means: “the feelings, acts, and experiences of individual 
men in their solitude, so far as they apprehend themselves to stand 


An up-to-date summary of the scholarly literature can be found in Jeffrey Usman, 
Defining Religion: The Struggle to Define Religion Under the First Amendment and the 

Contributions and Insights of Other Disciplines of Study . 83 N. Dak. L. Rev. 123 (2007), citing 
and discussing the principal works appearing in the last few decades. 
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in relation to whatever they may consider the divine.” ... In 
referring to an individual’s relation to what he considers the 
divine. Professor James used the word “divine” in its broadest 
sense as denoting any object that is godlike, whether it is or is 
not a specific deity. 

U.S. v. Moon . 718 F.2d 1210, 1226-27 (2d Cir. 1983) (citations omitted). 

One common thread in all these purported tests and definitions is that, at least in Free 
Exercise cases, what matters is the subjective perspective of the believer , not an objective 
examination of whether the purportedly religious belief is shared by others or doctrinally correct. 
See Patrick v. LeFevre , 745 F.2d 153, 157 (2d Cir. 1984) (“courts have jettisoned the objective, 
content-based approach previously employed to define religious belief, in favor of a more 
subjective definition of religion, which examines an individual’s inward attitudes towards a 
particular belief system”). 

This “expansive definition of religion has been developed primarily to protect an 
individual’s free exercise of religion, recognizing that an individual’s most sincere beliefs do not 
necessarily fall within traditional religious categories.” U.S. v. Allen. 760 F.2d 447, 450 (2d Cir. 
1985). “Free Exercise cases generally involve claims brought by individuals or groups claiming to 
belong to a cognizable religion,” Alvarado v. City of San Jose . 94 F.3d 1223,1227 (9 th Cir. 1996), 
and thus necessarily involve determining whether the claimants ’ beliefs are religious. 

In contrast, “[establishment cases usually, though not always, involve well known 
religions, because these are most likely to generate the dangers the clause is designed to prevent.” 
Alvarado . 94 F.3d at 1227; see also George C. Freeman III, The Misguided Search for the 
Constitutional Definition of “Religion” . 71 Geo. L. Rev. 1519, 1563-64 (1983) (Establishment 
Clause cases turn on the meaning of “establishment,” not the meaning of “religion”); Laurence H. 
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Tribe, American Constitutional Law , p. 1187 (2d ed. 1988) (the meaning of “religion” rarely 
arises in Establishment Clause cases). But see Smith v. Board of School Commissioners . 665 F. 
Supp. 684 (S.D. Ala.), rev’d . 827 F.2d 684 (11 th Cir. 1987) (district court erroneously held that 
“secular humanism” was a religion, that it was taught in schools, and that such teaching violated 
the Establishment Clause). 

In Establishment Clause cases, relying on the claimants’ beliefs about the religious 
character of the practice they oppose is problematic, especially where the claimants “ask [the 
court] to recognize as a ‘religion’ what that religion’s alleged adherents have not identified as 
such.” Allen . 760 F.2d at 450. In a Free Exercise case, claimants with a purely subjective and 
idiosyncratic viewpoint that is, nevertheless, religious put the government to the often manageable 
burden of accommodating objections to generally-applicable laws or government programs by, for 
example, paying unemployment insurance to persons whose religious beliefs prevent them from 
working on particular days, see Sherbert v. Vemer . 374 U.S. 398 (1963), or at particular jobs, see 
Thomas v. Review Bd.. 450 U.S. 707 (1981), or exempting objecting students from flag salute 
ceremonies, see West Virginia Bd. of Educ. v. Barnette . 319 U.S. 624 (1943), or providing a 
particular diet, see Ford v. McGinnis . 352 F.3d 582 (2d Cir. 2003), or the time, place, and 
wherewithal to pray. See Salahuddin v. Coughlin . 993 F.2d 306 (2d Cir. 1993). In an 
Establishment Clause case, by contrast, the claimant seeks to stop the government from enforcing 
its laws or pursuing its programs at all. See , e.g .. Engel v. Vitale . 370 U.S. 421 (1962) (state- 
sponsored prayer in public school); Edwards v. Aguillard . 482 U.S. 578 (1987) (teaching of 
“creation science” in public schools). 

Government cannot function, however, if every individual can claim that some program or 
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activity offends his or her subjective and idiosyncratic conception of “religion” and, in the name 
of the Establishment Clause, bring it to a halt. See Steven G. Gey, Why is Religion Special?: 
Reconsidering the Accommodation of Religion Under the Religion Clauses . 52 U. Pitt. L. Rev. 
75, 154 (1990) (“applying the same broad definition in establishment cases could shut down the 
modem regulatory state”). The educational system is particularly vulnerable to claims that it 
violates the Establishment Clause by promoting some arguably religious teaching with which a 
plaintiff might disagree: 

Authorities list 256 separate and substantial religious bodies to 
exist in the continental United States. Each of them ... has as 
good a right as this plaintiff to demand that the courts compel 
the schools to sift out of their teaching everything inconsistent 
with their doctrines. If we are to eliminate everything that is 
objectionable to any of these warring sects or inconsistent with 
any of their doctrines, we will leave public education in shreds. 

McCollum v. Board of Educ. , 330 U.S. 203, 235 (1948) (Jackson, J., concurring). The threat 

Justice Jackson saw to the educational system is exponentially greater when the universe of 

potential claimants is expanded, as it has been in Free Exercise cases, beyond “separate and 

substantial religious bodies” to subjective and idiosyncratic individual religious belief. 

The Second Circuit, however, avoids that exponentially expanded threat in Establishment 

Clause cases by defining “religion” not subjectively and idiosyncratically, but objectively, as that 

which is conventionally recognized as “religion”: 

we adopt for establishment clause purposes the conventional, 
majority view, rather than the appellant’s view, of what is 
religious and what is political.. .. That the Government 
advances what is, conceivably, someone’s religion, however, 
does not make what most citizens consider a political or 
military action a violation of the establishment clause. 
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Allen , 760 F.2d at 450 (rejecting Establishment Clause defense to charge of destroying military 
property allegedly used to advance “religion” of “Nuclearism”). This approach recognizes that 
governments generally act in response to the desires of politically significant constituencies; if 
they do something that establishes “religion,” they generally do it in response to communally- 
recognized religious sentiment, not idiosyncratic, individual religious claims. It is, in addition, 
consistent with the Supreme Court’s holding that whether a government action has the primary 
effect of advancing religion is determined objectively, by whether a reasonable observer would 
perceive the practice as having that effect. See County of Allegheny v. ACLU . 492 U.S. 573, 620, 
635-36, 642-43 (1989); Altman v. Bedford Cent. Sch. Dist. . 245 F.3d 49, 75 (2d Cir.), cert . 
denied .. 534 U.S. 827 (2001). 

A court may rely on judicially-noticeable facts in granting a motion to dismiss. See 

Chambers v. Time Warner, Inc. . 282 F.3d 147, 153 (2d Cir. 2002). The “conventional, majority 

view” of the community on a topic of general interest - which judges, being members of the 

community are likely either to share or to know - is “not subject to reasonable dispute in that it is 

. . . generally known within the territorial jurisdiction of the trial court.” Fed. R. Evid. 201(b). 

This Court can take judicial notice that, under the “conventional, majority view,” what plaintiff 

identifies as the “religion of Feminism” is a secular point of view, not a religion. Therefore, the 

Establishment Clause claim fails at the threshold, and must be dismissed. 

B. Registration of Curricula and Degree Programs 

That Comply With Religion-Neutral Academic Standards 
Does Not Constitute an Establishment of Religion 

Whether “Feminism” is a religion or not, the actions of the Regents and the Commissioner 
in registering degree programs and approving curricula do not establish religion. Rather, the State 
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applies secular, religion-neutral academic criteria to determine which educational institutions - be 
they secular or religious - may offer what degrees in what subjects. See N.Y.C.R.R. Part 52 
(Commissioner’s Regulations). 

To survive an Establishment Clause challenge, government practices must (1) “have a 
secular legislative purpose,’’ (2) have a “principal or primary effect. . . that neither advances nor 
inhibits religion,” and (3) “not foster an excessive government entanglement with religion.” 
Lemon v. Kurtzman . 403 U.S. 602, 612-13 (1971); see also Altman . 245 F.3d at 75. The State’s 
registration and approval of degree programs and curricula easily passes all three parts of the test. 

1. Secular Purpose: The question to be answered in determining whether the 
challenged activities have a secular purpose is “whether government’s actual purpose is to endorse 
or disapprove of religion.” Edwards v. Aguillard . 482 U.S. 578, 585 (1987). The purpose of the 
State’s regulatory scheme for registering degree programs and approving curricula is apparent on 
its face. Nothing in it refers to religion. 8 The criteria governing whether to register a degree 
program - in a secular or a religious subject - or to approve a curriculum, are objective, secular 
criteria designed to advance educational quality, and nothing else. See pp. 4-6, supra . Both secular 
and religious programs have been approved and both secular and religious programs have been 
denied for purely secular reasons. See Moore . 44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (denying 
registration for Ph.D. programs in English and History); Warder . 53 N.Y.2d 186, 440 N.Y.S.2d 
875 (1981), cert , denied .. 454 U.S. 1125 (1981) (denying charter to seminary). Nothing in the 
complaint suggests that this comprehensive, secular, religion-neutral scheme to assure educational 

8 Except for N.Y. Educ. Law § 207, which denies the Regents and the 
Commissioner the power to interfere with the academic freedom of religious institutions to 
determine religious orthodoxy. See fh. 5, supra . 


14 












Case 1:08-cv-07286-LAK-KNF Document 15 Filed 10/24/2008 Page 25 of 34 


quality is nevertheless intended to advance religion. Therefore, it passes the “secular purpose” 
test. 

2. Primary Effect: “For a law to have forbidden ‘effects’ under Lemon , it must be 
fair to say that the government itself has advanced religion through its own activities and 
influence.” Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v. 
Amos. 483 U.S. 327, 337 (1987) (emphasis in original). The State’s registering degree programs 
and approving curricula do not themselves advance religion. At most, they permit the academic 
teaching of religious subjects with some assurance of quality. It is by no means a foregone 
conclusion that the study even of explicitly religious subjects will enhance religious faith. See 
Bart D. Ehrman, God’s Problem: How the Bible Fails to Answer Our Most Important Question 
Why We Suffer (2008) (prominent religious scholar explains how his scholarly explorations into 
the foundations of his faith led to loss of belief). Because the State’s activities neither advance nor 
inhibit religion, they pass the “effects” test. 

3. Entanglement: “[T]he First Amendment rests upon the premise that both religion 
and government can best achieve their lofty aims if each is left free from the other within its 
respective sphere.” McCollum . 333 U.S. at 212. Entanglement issues particularly arise when the 
State’s activities create the danger of “state inspection and evaluation of the religious content of a 
religious organization.” Larson v. Valente . 456 U.S. 228, 255 (1982). No such danger exists in 
this case. The regulations that the Regents and the Commissioner enforce do not require, 
authorize, or even permit, examination into the religious content of curricula or courses. See pp 4- 
6, supra . The examination required to register a doctoral program in theology is the same type of 
examination required to register a doctoral program in American history. If the institution has the 
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proper resources and systems, its program is registered. Whether the theology faculty teaches 
Arianism or Donatism is as irrelevant to registration as whether the historian of the American 
South is pro- or anti-slavery. 

The Commissioner and the Regents must review proposed programs before registering 
them, and may periodically review them for compliance with regulations, but that does not 
amount to excessive entanglement. See Bowen v. Kendrick , 487 U.S. 589, 615-17 (1988) (no 
excessive entanglement where government reviews adolescent counseling programs of religious 
institutions receiving government grants, reviews the materials used, and monitors the program by 
periodic visits). The State’s system for registering degree programs and curricula creates no 
danger of entanglement with religion. 

C. Bundy Aid May be Given Even to 

Religious Institutions and Programs Without 

Violating the Establishment Clause 

Plaintiff also contends that “the Commissioner provides direct financial aid to Columbia 
University, [its women’s studies program] and Continuing Education that go into promoting 
Feminism of the Women’s Studies program.” Compl., 118 The State Defendants’ best guess is 
that plaintiff refers to the Bundy aid given to all qualifying institutions (including Columbia) pet- 
capita, based upon the graduates produced. See pp. 6-7, supra . Plaintiff appears to believe that this 
aid violates the Establishment Clause. Compl., | 28 Under the controlling Supreme Court 
precedents, it does not. 

At the outset, however, it is not clear just what plaintiff thinks the Establishment Clause 
violation is. Columbia is a private, non-sectarian university. Financial aid to private, non-sectarian 
universities presents no Establishment Clause problem. Universities may offer courses and majors 
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in explicitly religious subjects without violating the Establishment Clause. See Edwards v. 
Aguillard. 482 U.S. at 594. Even assuming that there is a “religion of Feminism,” and the 
women’s studies department at Columbia teaches about it - and the complaint alleges nothing 
more - aid to Columbia would not violate the Establishment Clause. 

Whatever plaintiffs theory may be, even direct financial aid to sectarian institutions that 
teach explicitly religious subjects presents no Establishment Clause issue so long as the aid (1) 
has a secular purpose, (2) neither results in religious indoctrination by government nor defines its 
recipients by reference to religion, and (3) does not create excessive entanglement. See Mitchell v. 
Helms . 530 U.S. 793, 807 (2000); Agostini v. Felton . 521 U.S. 203, 222-23 (1997). Because 
Bundy aid is given to all qualifying institutions of higher education, see pp. 6-7, supra , and 
involves nothing more than the cutting of a check and periodic review to see that the qualifying 
institutions continue to qualify, there can be no serious question concerning either the first or third 
prongs of the test, secular purpose or entanglement. The only issues warranting discussion are 
whether Bundy aid results in religious indoctrination by government or defines its recipients by 
reference to religion. 

1. Religiously-Neutral Definition of Beneficiaries: Bundy aid is distributed to any 
qualifying institution of higher education, based solely on the number and type of degrees earned. 
See N.Y. Educ. Law § 6401(3). The religious affiliation, if any, of either the student or the 
institution is irrelevant. It cannot, therefore, be said that the State defines Bundy aid recipients by 
reference to religion. See Mitchell . 503 U.S. at 830 (upholding aid program directed to a “[bjroad 
array of schools eligible for aid without regard to their religious affiliations or lack thereof’ based 
on enrollment); Agostini. 521 U.S. at 231 (noting that Court has “sustained programs that 


17 










Case 1:08-cv-07286-LAK-KNF Document 15 Filed 10/24/2008 Page 28 of 34 


provided aid to all eligible children regardless of where they attend school”). 

2. No Indoctrination by the Government: The key issue is whether an institution’s use 
of government aid to indoctrinate students in religion is attributable to the government. See 
Agostini . 521 U.S. at 230. Where, as here, “the religious, irreligious, and a-religious alike are 
eligible for governmental aid, no one would conclude that any indoctrination that any particular 
recipient conducts has been done at the behest of the government.” Mitchell . 530 U.S. at 809. 
Furthermore, because the aid is given in a non-discriminatory fashion and is based entirely on 
where students choose to go to college and whether they graduate, it follows that students’ private 
choices, not governmental action, determine whether the students are exposed to religious 
indoctrination. See Mitchell, 530 U.S. at 810 (“if numerous private choices, rather than the single 
choice of a government, determine the distribution of aid pursuant to neutral eligibility criteria, 
then a government cannot, or at least cannot easily, grant special favors that might lead to a 
religious establishment”). If Bundy aid were distributed in a way that created incentives for 
students to choose colleges or universities where they might undergo religious indoctrination, an 
Establishment Clause issue might arise, but “[t]his incentive is not present. . . where the aid is 
allocated on the basis of neutral, secular criteria that neither favor nor disfavor religion, and is 
made available to both religious and secular beneficiaries on a nondiscriminatory basis.” Agostini , 
521 U.S. at 231. 

Private colleges and universities in New York State, whether secular or religious, receive 
the same dollar amount of Bundy aid per student, per degree. Aid distributed on this basis creates 
no economic incentive that would cause a student to prefer a religious over a secular school, or 
vice versa. The aid, if large enough, might create an incentive for a student to attend some college 
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rather than none at all, but the Bundy aid distribution formula does not tilt the playing field or 
otherwise influence the students’ private choice of which college to attend. Using state money to 
facilitate such private choice does not violate the Establishment Clause. “If aid to schools, even 
‘direct aid,’ is neutrally available and, before reaching or benefitting any religious school, first 
passes through the hands (literally or figuratively) of numerous private citizens who are free to 
direct the aid elsewhere, the government has not provided any ‘support of religion.’” Mitchell . 
530 U.S. at 816 (upholding government aid to private schools, including religious schools, 
distributed on the basis of enrollment). 

D. Because HESC Provides Grants and Loan Guarantees 
to Students Rather Than Institutions, its Activities 
Do Not Violate the Establishment Clause 

HESC has a separate and distinct ground for dismissal of the Establishment Clause claim, 
entirely independent of whether Columbia University’s women’s studies program inculcates a 
“religion of feminism.” Because HESC’s programs work by giving aid to individual students, not 
institutions, the independent choices of those students about which institutions and programs to 
attend insulate HESC from an Establishment Clause challenge. 

Providing generally-available financial aid to students who choose to attend religiously- 
affiliated colleges or pursue explicitly religious studies is permitted under the Establishment 
Clause. See Witters v. Washington Dept, of Services for the Blind . 474 U.S. 481,485-89 (1986) 
(Establishment Clause does not forbid use of generally-available vocational education aid to 
student planning to study for ministry). See also Zelman v. Simmons-Harris . 536 U.S. 639, 652 
(2002) (“where a government aid program is neutral with respect to religion, and provides 
assistance directly to a broad class of citizens who, in turn, direct government aid to religious 
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schools wholly as a result of their own genuine and independent private choice, the program is not 
readily subject to challenge under the Establishment Clause.”); Colorado Christian Univ. v. 
Weaver . 534 F.3d 1245, 1253 (10 th Cir. 2008) (“It is now settled that the Establishment Clause 
permits evenhanded funding of education - religious and secular - through student 
scholarships.”). 

HESC administers financial aid and guarantees loans to students pursuing higher 
education at qualifying institutions. See p. 7, supra . Students are free to use the grant or loan 
proceeds - only some of which are state funds - at any qualifying institution for any qualifying 
educational program. (Id.) Students may use the proceeds to attend religiously-affiliated colleges 
and take explicitly religious courses. (Id ) As a provider of generally-available aid to students 
whom make their own independent, private educational choices, HESC comes squarely within the 
Witters - Zelman rule, which requires that the Establishment Clause claim against HESC be 
dismissed. 

POINT II 

THE EQUAL PROTECTION CLAIM MUST BE DISMISSED 
BECAUSE THE APPLICABLE LAWS ARE GENDER-NEUTRAL AND 
HAVE BEEN ADMINISTERED IN A GENDER-NEUTRAL FASHION 

Plaintiff also contends that Columbia’s having a women’s studies program, and the State 
Defendants’ allowing it to exist while failing to provide for a men’s studies program, violate his 
rights under the Equal Protection Clause. See Compl., 45-48, 55, 137. Insofar as the State 
Defendants are concerned, plaintiff bases his Equal Protection claim on unspecified “policies and 
practices [that] effectively ban Men’s Studies from Columbia,” Compl., H 47, and thereby “deny[] 
males the same educational opportunity as provided females,” Compl., 48, because “no 
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comparable public assistance is provided to further the interests of male students and male alumni 
and no equivalent governmental largess is provided to counter anti-male discrimination.” Compl., 
H 55 So understood, plaintiff fails to state an equal protection claim based on sex discrimination. 

It is long-settled law that “the purpose of the equal protection clause of the Fourteenth 
Amendment is to secure every person within the State’s jurisdiction against intentional and 
arbitrary discrimination, whether occasioned by express terms of a statute or by its improper 
execution through duly constituted agents.” Sioux City Bridge Co. v. Dakota County . 260 U.S. 
441, 445 (1923). Plaintiff identifies no statute, regulation, or other source of law that imposes by 
its terms a discriminatory sex-based classification, and he cannot because there is none. Likewise, 
plaintiff fails to identify any administration or enforcement of facially neutral laws “with am evil 
eye and an unequal hand, so as practically to make unjust and illegal discriminations.” Yick Wo v. 
Hopkins. 118 U.S. 356, 373-74 (1886). 

If a “challenged policy explicitly discriminates ... on the basis of gender,” the party 
seeking to uphold the policy “must carry the burden of showing an ‘exceedingly persuasive 
justification’ for the classification.” Mississippi Univ. for Women v. Hogan . 458 U.S. 718, 723-24 
(1982) (striking down female-only policy at state nursing school). In this case, no statute or 
regulation “explicitly discriminates ... on the basis of gender.” The regulations governing 
standards for registration of degree programs are completely general. By their terms, they apply to 
all academic subjects. See 8 N.Y.C.R.R. Part 52. Nothing in the regulations favors women’s 
studies programs or disfavors men’s studies programs - whatever plaintiff may conceive them to 
be. Therefore, plaintiffs equal protection claim must be based on unequal administration. 

“A facially neutral statute violates equal protection only if it ‘has been applied in an 
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intentionally discriminatory manner’ or ‘has an adverse effect and ... was motivated by 
discriminatory animus.’” Diaz v. Paterson . 2008 U.S. App. LEXIS 21624 at *36 (2d Cir., October 
17, 2008), quoting Brown v. City of Oneonta . 221 F.3d 329, 337 (2d Cir. 2000). To state an Equal 
Protection Clause violation, a complaint must allege that “the decision maker. .. selected or 
reaffirmed a particular course of conduct at least in part because of not merely in spite of its 
adverse effects on a particular group.” Personnel Administrator of Massachusetts v. Feeney . 442 
U.S. 256, 279 (1979); see also Harris v. McRae . 448 U.S. 297, 323 n. 26 (1980) (“it is incumbent 
upon the challenger to prove that Congress selected or reaffirmed a particular course of action 
‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group”). 

Plaintiffs claims that the State Defendants have violated the Equal Protection Clause by 
registering and funding women’s studies programs, but not men’s studies programs, do not allege 
action with an adverse effect on men at all, let alone action taken “because of’ adverse effects on 
men. Plaintiff does not allege that the State Defendants have ever refused to register or fund any 
men’s studies programs for any reason, let alone a discriminatory one. See Compl., 1fl[ 44-59. 
Plaintiff does not allege that any men’s studies program ever sought registration or funding, or 
even that any men’s studies program was deterred from seeking registration or funding because 
the State Defendants’ bias would render any such attempt. Id- For all that appears in the 
complaint, moreover, men’s studies programs may not even exist. If so, plaintiffs grievance is 
with the private sector for failing to create them, not with the State Defendants for failing to 
register or fund non-existent programs. 

Because the laws and regulations governing registration and funding of degree programs 
are, by their terms, gender-neutral, and because the State Defendants are not alleged to have 
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administered them in an unequal way, plaintiffs Equal Protection claims must be dismissed. 

POINT III 

THE CLAIMS UNDER CIVIL RIGHTS LAW § 40-c MUST BE DISMISSED 
BECAUSE OF ELEVENTH AMENDMENT IMMUNITY 

Plaintiff asserts claims under § 40-c of the New York Civil Rights Law, see Compl., 1fl[ 
106-111, and seeks injunctive and declaratory relief based, in part, on alleged violations of this 
state law. (Compl., !fl| 134-138) Insofar as he asserts these claims against the State Defendants and 
seeks equitable relief requiring the State Defendants to comply with state law, they are barred by 
the Eleventh Amendment. 

Section 40-c of the New York Civil Rights Law consists of two parts. The first essentially 
re-states the Constitutional requirement that all persons in the State are entitled to equal protection 
of the laws. 9 See N.Y. Civ. Rts. Law § 40-c(l). The second provides, in relevant part, that no 
person shall be deprived of civil rights because of, inter alia , sex. 10 See N.Y. Civ. Rts. Law § 40- 
c(2). The civil remedy for violations of § 40-c is a penalty of between 100 and 500 dollars, 
recoverable by the person aggrieved, see N.Y. Civ. Rts Law § 40-d, although plaintiff has not 
asked for this penalty and seems to seek declaratory and injunctive relief instead. Compl., 132- 


To the extent that plaintiff relies on § 40-c(l), the claim fails for the reasons given 
in Point II, supra . 

10 It is unclear what particular “civil right” plaintiff claims to have been denied 
because of his sex. Plaintiff does not, for example, allege that he has been excluded from 
women’s studies programs because of his sex; he just does not like them. But there is no “civil 
right” to higher education of a particular form or content. See Weinbaum v. Cuomo . 219 A.D.2d 
554, 556, 631 N.Y.S.2d 825, 838 (1 st Dep’t 1995), app. dism’d . 87 N.Y.2d 917, 641 N.Y.S.2d 
595 (1996) (allegation that largely white State University system is better-funded than largely 
minority City University system fails to state claim under § 40-c because there is no civil right to 
a publicly-financed higher education). 
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39. 


Although 28 U.S.C. § 1367 generally grants the Court supplemental jurisdiction over 
related state law claims, it does not abrogate the Eleventh Amendment immunity of unconsenting 
states. See Ravgor v. Regents of the Univ. of Minnesota . 534 U.S. 533, 542 (2002) (supplemental 
jurisdiction does not abrogate Eleventh Amendment immunity of state to state law claims); 
Koumantaros v. City University of New York . 2007 U.S. Dist. LEXIS 19530, at *19 (S.D.N.Y. 
March 19, 2007) (same). Moreover, the Eleventh Amendment forbids federal courts to enjoin 
state agencies or officials to conform their conduct to the requirements of state law, even if the 
requirements of state law are the same as those of comparable federal laws. See Pennhurst State 
Sch. & Hosp. v. Halderman . 465 U.S. 89, 106 (1984). Therefore, the state law claims must be 


dismissed. 


CONCLUSION 


For the reasons given, the complaint should be dismissed as against the State Defendants, 
together with such further relief as the Court deems just and proper. 


Dated: New York, New York 
October 24, 2008 



ANDREW M. CUOMO 
Attorney General of the 
State of New York 
Attorney for/tM State Defendants 


As^sfannAttomey General 

120 Broadway 

New York, New York 10271 

(212)416-8634 

Clement.Colucci@oag.state.ny.us 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

---X 

ROY DEN HOLLANDER and WILLIAM A. NOSAL, on behalf : 
of themselves and all others similarly situated, 


Plaintiffs, 


-against- 


08 Civ. 7286 
(LAK)(KNF) 


INSTITUTE FOR RESEARCH ON WOMEN AND GENDER 
AT COLUMBIA UNIVERSITY, et al„ 

Defendants. 

-----X 


(ECF) 


MEMORANDUM OF LAW IN SUPPORT OF STATE DEFENDANTS’ 
MOTION TO DISMISS THE AMENDED COMPLAINT 


Defendants the Board of Regents of the University of the State of New York (“Regents”) 
and its Chancellor, Robert M. Bennett; Richard P. Mills, Commissioner of the New York State 
Education Department (“SED”); and James C. Ross, President of the New York State Higher 
Education Services Corporation (“HESC”) (collectively, “State Defendants”), by their attorney 
ANDREW M. CUOMO, Attorney General of the State of New York, submit this memorandum 
of law in support of their motion to dismiss the amended complaint pursuant to Rule 12(b)(6) of 
the Federal Rules of Civil Procedure. 1 

This is a case based on a metaphor. Plaintiffs have invented a “religion of Feminism,” 
whose Vatican they identify as the Columbia University Women’s Studies Program, and claim 
that the defendants violate the First Amendment’s Establishment Clause by propagating or 


! Although the complaint names Chancellor Bennett, Commissioner Mills, and President 

Ross in their individual and official capacities, the complaint seeks only injunctive relief of the type 
properly sought only against state officials in their official capacities. See Hafer v. Melo . 502 U.S. 21,27 
(1991); Ex Parte Young . 209 U.S. 123, 154 (1908). The complaint also names the Board of Regents, a 
collective body, see N.Y. Educ. Law § 202, “in his or her individual capacity.” The collective body has 
no individual capacity or gender. 
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supporting it, by certifying women's studies programs, or giving financial aid to students who 
wish to study, or schools that offer, women’s studies. (Compl., 2-68) Plaintiffs also claim that 
the State Defendants have violated their rights under the Fourteenth Amendment’s Equal 
Protection Clause by approving women’s studies programs without also providing for men’s 
studies programs, if, indeed, such programs exist. 2 (Compl., 1fl[ 69-127, 229-252) Finally, 
plaintiffs claim that the State Defendants violate Title IX of the Education Amendments of 1972, 
20 U.S.C. § 1681, et seq.. by approving women’s studies programs without also providing for 
men’s studies programs. (Compl., 158-193) 

These claims must be dismissed. First, the women’s studies program at Columbia is a 
secular academic program, not a religion, and the State Defendants do not violate the 
Establishment Clause by registering and approving it as an academic program and providing 
generally-available financial support either to Columbia or to its students. Second, the Equal 
Protection claim fails because plaintiffs do not and cannot identify any State policy that explicitly 
discriminates on the basis of sex or is intentionally administered in such a way as to discriminate 
on the basis of sex. Finally, the Title IX claim must be dismissed because Title IX does not 
require provision of specific academic programs, so long as students of all sexes are allowed to 
participate in the programs offered. The State Defendants’ motion to dismiss should, accordingly, 
be granted. 


Plaintiffs also assert a claim under 42 U.S.C. § 1983. (Compl., Tflj 128-157) But § 1983 
does not provide a right of action independent of plaintiffs’ Establishment Clause and Equal Protection 
claims. Section 1983 does not itself create any substantive right, it is simply the procedural vehicle for 
bringing claims established by other federal laws. See Chapman v. Houston Welfare Rights Ore. . 441 
U S. 600, 617 (1979). Therefore, the State Defendants will treat plaintiffs’ “§ 1983 claim” is addressed as 
a restatement of their Establishment Clause and Equal Protection claims. 


2 
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FACTS 

A. The Plaintiffs 

Plaintiffs are alumni of Columbia University. (Compl., ^ 204) They claim some interest 
in taking continuing education classes at Columbia, and have learned that Columbia has an 
Institute for Research on Women and Gender - a women’s studies program - but no men’s 
studies program. (Id., 219-225) In plaintiffs’ view, the lack of a men’s studies program denies 

them and other men the educational and networking opportunities that they imagine women 
receive from courses in women’s studies. (Id., Yh 164-170) They also contend that there is a 
“religion of Feminism,” that the faculty of Columbia’s women’s studies program are its 
priestesses, and that, by virtue of allowing the program to exist and allowing Columbia and 
Columbia students to receive public money, the defendants collectively violate plaintiffs rights 
under the Establishment Clause. (Id., ft 2-68) To redress these alleged wrongs, plaintiffs sues 
Columbia University, its trustees, and its women’s studies program (the “Columbia 
Defendants”); the United States Department of Education and its Secretary (the “Federal 
Defendants”); and the State Defendants. 3 

B. The State Defendants 

The various State Defendants have different roles with respect to higher education. The 
Board of Regents, its Chancellor, and the Commissioner of Education have various regulatory 

Although addressing plaintiffs’ class action allegations now would be premature, it is 
worth noting that because the declaratory and injunctive relief plaintiffs seek would, if granted, benefit 
the entire putative class even without certification, the certification of this matter as a class action is 
unnecessary. See Galvan v. Levine . 490 F.2d 1255 (2d Cir. 1973), cert , denied . 417 U.S. 936 (1974) 
(“[Where] the relief sought is prohibitory, an action seeking declaratory or injunctive relief against state 
officials on the ground of unconstitutionality of a statute or administrative practice is the archetype of 
one where class action designation is largely a formality.”). 


3 
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powers and oversee some forms of financial assistance to students and to institutions of higher 
education. HESC provides certain financial aid to students and guarantees student loans. 

1. The Regents and The Commissioner of Education: Since 1784, the Regents of the 
University of the State of New York have been empowered “to encourage and promote 
education, to visit and inspect its several institutions, to distribute to or expand or administer for 
them such property or funds as the state may appropriate therefor or as the university may own or 
hold in trust or otherwise.” N.Y. Educ. Law § 201; see also N. Y. Educ. Law § 202 (describing 
organization of the Board of Regents); N.Y. Constitution, Article 11, § 2 (regarding Board of 
Regents). The Regents appoint a Commissioner of Education to head the New York State 
Education Department (“SED”), which “is charged with the general management and supervision 
of all public schools and all of the educational work of the state, including the operations of The 
University of the State of New York.” N.Y. Educ. Law § 101. 

All institutions of higher education in New York State, whether public or private, are part 
of the University of the State of New York, and must comply with its rules or any applicable 
laws. See N.Y. Educ. Law § 214. The Regents, the Commissioner, or any pf their representatives 
“may visit, examine into and inspect, any institution in the university,” and require reports. N.Y. 
Educ. Law § 215. The Regents may suspend the charter, or other rights and privileges, of any 
institution in the University of the State of New York “[f]or refusal or continued neglect... to 
make any report required, or for violation of any law or any rule of the university.” Id. The 
Regents have broad power to “exercise legislative functions concerning the educational system of 
the state, determine its educational policies, and . . . establish rules for carrying into effect the 


4 
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laws and policies of the state, relating to education.” 4 N.Y. Educ. Law § 207. 

Particularly relevant is the power of the Regents to “register domestic and foreign 
institutions in terms of New York standards, and fix the value of degrees, diplomas and 
certificates issued by institutions of other states or countries and presented for entrance to 
schools, colleges and the professions in this state.” N.Y. Educ. Law § 210. By this authority, the 
Regents have set requirements for earned undergraduate and graduate degrees. See 8 N.Y.C.R.R. 
§ 3.47. 

The basic requirement is that “[n]o earned undergraduate or graduate degree shall be 
conferred unless the applicant has completed a program registered by the department [of 
Education].” 8 N.Y.C.R.R. § 3.47(a)(1). The Regents have established standards governing the 
eligibility of students to pursue undergraduate or graduate degrees, see 8 N.Y.C.R.R. 

§ 3.47(a)(2), and general standards applicable to all registered undergraduate and graduate 
degrees, see 8 N.Y.C.R.R. §§ 3.47(c), (d). Currently, the Regents have registered 150 different 
degree programs that may be offered by qualifying institutions in New York State, including 20 
in explicitly religious subjects, ranging from the S.M.B. degree for a Bachelor of Sacred Music to 
the S.T.D. degree for a Doctor of Sacred Theology. See 8 N.Y.C.R.R. § 3.50 (listing registered 
degrees). 


One limit on the Regents’s authority is relevant to the issues raised in this case: “But no 
enactment of the regents shall modify in any degree the freedom of the governing body of any seminary 
for the training of priests or clergymen to determine and regulate the entire course of religious, doctrinal, 
or theological instruction to be given in such institution.” N.Y. Educ. Law § 207. As a result, although 
the Regents have broad general regulatory authority over explicitly religious educational institutions, 
such as seminaries, they have no authority to judge the correctness of any religious teaching. See Warder 
v. Board of Regents . 53 N.Y.2d 186, 440 N.Y.S.2d 875 (1981), cert, denied . 454 U.S. 1125 (1981) 
(denial of charter to seminary upheld when based on finding of secular, academic deficiencies). 


5 
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“[E]very curriculum creditable toward a degree offered by institutions of higher 
education” in New York State must be registered with SED. 5 See 8 N.Y.C.R.R. § 52.1(a)(1). 
Under authority granted by the Regents, the Commissioner has set standards for the registration 
of undergraduate and graduate curricula. See 8 N.Y.C.R.R. § 52.2. The Commissioner’s 
standards address such objective criteria as: (1) financial resources and physical plant and 
equipment, see 8 N.Y.C.R.R. § 52.2(a); (2) sufficient, trained faculty, see 8 N.Y.C.R.R. 

§ 52.2(b); (3) minimum amounts of full-time equivalent study with adequately available course 
selections, see 8 N.Y.C.R.R. § 52.2(c); and (4) various other requirements concerning admission 
to programs of study and administration, see 8 N.Y.C.R.R. § 52.2(d)-(f). “Registration or 
reregistration of a curriculum may be denied if the commissioner finds that curriculum, or any 
part thereof, not to be in compliance with statute or this Title.” 8 N.Y.C.R.R. § 52.2(1). 

The Commissioner and the Regents can and do refuse to register proposed degree 
programs if they fail to meet these secular, religion-neutral academic standards. See Moore v. 
Board of Regents . 44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (denied registration for Ph.D. 
programs in English and History at the State University of New York at Albany for insufficient 
faculty resources); Warder v. Board of Regents . 53 N.Y.2d 186, 440N.Y.S.2d 875 (1981). cert - 
denied. 454 U.S. 1125 (1981) (denied charter to seminary for secular academic deficiencies). 

Beyond their regulatory role in higher education, the Regents and SED also have a 
financial role. Non-profit colleges and universities incorporated by the Regents maintaining one 


All courses offered must be “part of a registered curriculum,” but individual courses are 
not themselves registered. See 8 N.Y.C.R.R. § 52.1(f); see also § 52.2 (descnbing registration standards). 
The institution must, however, describe courses offered in writing and state their subject matter and 
requirements. See 8 N.Y.C.R.R. § 52.2(c)(1). 


6 
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or more registered degree programs and meeting various educational standards receive cash 
awards, known as “Bundy Aid,” see Excelsior College v. New York State Educ.Dep’t . 306 
A.D.2d 675, 761 N.Y.S.2d 700 (3d Dep’t 2003), based on the number and type of earned degrees 
awarded. See N.Y. Educ. Law § 6401. 

2. HESC: HESC is an educational corporation and an agency of the State of New York 
created to administer New York State’s financial aid programs and the Federal Family Education 
Loan Program (“FFELP”) in New York State. See N.Y. Educ. Law § 652(2)(a)-(c), 20 U.S.C. 

§ 1071 et seq . HESC guarantees higher education loans made by private lenders under FFELP to 
New York State residents or to persons attending colleges or vocational schools in New York 
State. See N.Y. Educ. Law § 680(1 )(b); 20 U.S.C. § 1085(j). HESC also administers programs 
providing direct grants of financial aid to students. See N.Y. Educ. Law §§ 666-669 (general 
awards), 670-680 (performance-based awards). All of these grants and loans are made to 
students, who may use the proceeds to attend any eligible institution of higher education and take 
any course of instruction approved for that institution. See N.Y. Educ. Law § 661. 

ARGUMENT 
STANDARD OF REVIEW 

“In deciding a motion to dismiss, the Court ordinarily accepts as true all well-pleaded 
factual allegations and draws all reasonable inferences in the plaintiffs’ favor. In order to survive 
such a motion, however, the plaintiff must provide the grounds upon which the claim rests 
through factual allegations sufficient to raise a right to relief above the speculative.” In re 
Optionable Securities Litigation . 577 F. Supp. 2d 681, 687 (S.D.N.Y. 2008) (LAK) (quotations 
and citations omitted). Where “a claim [is] not plausible, it would have to be supported by an 


7 
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allegation of some subsidiary facts to survive a motion to dismiss.” Benzman v. Whitman . 523 
F.3d 119, 129 (2d Cir. 2007) (dismissing claim that Environmental Protection Agency head and 
White House knowingly issued false press releases as “not plausible in the absence of some 
supporting facts”). Although a motion to dismiss is addressed to the face of the pleadings, the 
Court may also consider documents referred to in the complaint and matters subject to judicial 
notice. See Tellabs. Inc, v. Makor Issues & Rights. Ltd. . - U.S. - , 127 S. Ct. 2499, 2509 (2007); 
Chambers v. Time Warner, Inc. . 282 F.3d 147, 152-53 (2d Cir. 2002). 

Here, plaintiffs’ claims are implausible and unsupported by “subsidiary facts.” Even 
taken as true, they fail to state a claim upon which relief can be granted. Therefore, plaintiffs’ 
amended complaint should be dismissed, with prejudice. 

POINT I 

THE ESTABLISHMENT CLAUSE CLAIMS MUST BE DISMISSED 
BECAUSE “FEMINISM” IS NOT A RELIGION AND THE STATE DEFENDANTS’ 
ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

Plaintiffs’ claim that the State Defendants have violated their rights under the 
Establishment Clause “by aiding and advancing the modem-day religion of Feminism 
proselytized and indoctrinated through the Women’s Studies program by Columbia University’s 
Institute for Research on Women and Gender,” (Compl., T| 2), fails at the threshold because 
“Feminism” is not a religion, but a secular academic point of view, and not the proper subject of 
an Establishment Clause challenge. Furthermore, even assuming that “Feminism” is a religion, 
the State Defendants’ enforcement of secular, religion-neutral educational standards and 
provision of generally-available financial aid to institutions and students do not violate the 
Establishment Clause. 


8 
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A. “Feminism” Is Not A Religion For 

Purposes Of The Establishment Clause 

Plaintiffs appear to believe that some adherents of the secular viewpoint commonly 
known as “feminism” hold to it with the fervor often associated with religion. (Compl., 5, 7- 
10) But the Constitution does not prohibit the establishment of, or protect the free exercise of, 
philosophies or viewpoints that share characteristics with religion; it prohibits the establishment, 
and protects the free exercise, of religion and only religion. “A way of life, however virtuous or 
admirable, may not be interposed as a barrier to reasonable state regulation ... if it is based on 
purely secular considerations; to have the protection of the Religion Clauses, the claims must be 
rooted in religious belief.” Wisconsin v. Yoder . 406 U.S. 205, 215 (1972); see also Thomas v. 
Review Bd, . 450 U.S. 707, 713 (1981) (“Only beliefs rooted in religion are protected by the Free 
Exercise clause, which, by its terms, gives special protection to the exercise of religion.”). 

The Supreme Court, having clarified decades ago that the First Amendment’s Religion 
Clauses apply only to religion and abandoned earlier suggestions that they be similarly applied to 
secular beliefs functionally equivalent to religion, see U.S. v. Seeger . 380 U.S. 163, 166 (1965) 
and Welsh v, U.S. . 398 U.S. 333, 340 (1970) (both expanding the Selective Service Act’s 
exemption for conscientious objectors to include objectors with non-religious moral or ethical 
beliefs and suggesting that a different reading might violate the Religion Clauses), has not since 
attempted to define “religion.” See Stanley Ingber, Religion or Ideology: A Needed Clarification 
of the Religion Clauses . 41 Stan. L. Rev. 233, 264 (1989) (“While explicitly acknowledging the 
need to distinguish religion from other belief systems,... the Court remains unwilling to 
commence the task.”). In the absence of cases requiring it to decide whether a given belief is 


9 
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“religious,” the Court can hardly be blamed for declining to take on “a difficult and delicate 
task.” Thomas . 450 U.S. at 714. But lower courts and commentators have struggled with the 
question, mainly in Free Exercise cases, although not, as relevant here, in Establishment Clause 
cases. 

The scholarly commentary on how or whether to define religion is voluminous and often 
critical of the language courts use and the tests they propose. 6 Lower courts have evolved three- 
part tests, see , e.g. . Africa v. Commonwealth of Pennsylvania . 662 F.2d 1025, 1032-1036 (3d 
Cir. 1981), and ten-part tests, see, e.g. , U.S. v. Mevers . 93 F.3d 1475, 1482-85 (10th Cir. 1996). 
The Second Circuit, for its part, has attempted a broad, though not boundless, definition in Free 
Exercise cases: 


The term “religion” was defined by the Supreme Court nearly 
100 years ago ... as having reference to a person’s views of his 
relationship to his Creator. This definition seems unduly narrow 
today. In every religion there is an awareness of what is called 
divine and a response to that divinity... . But, there are religions 
which do not positively require the assumption of a God, for 
example, Buddhism and the Unitarian Church. Hence a broader 
definition of the word religion - one which we think more accurately 
captures its essence - is that formulated by the pre-eminent 
American philosopher, William James, who said religion means: 

“the feelings, acts, and experiences of individual men in their 
solitude, so far as they apprehend themselves to stand in relation 
to whatever they may consider the divine.” ... In referring to 
to an individual’s relation to what he considers the divine. Professor 
James used the word “divine” in its broadest sense as denoting 
any object that is godlike, whether it is or is not a specific deity. 

U.S. v. Moon. 718 F.2d 1210, 1226-27 (2d Cir. 1983) (citations omitted). 


’ An up-to-date summary of the scholarly literature can be found in Jeffrey Usman, 
Defining Religion: The Struggle to Define Religion Under the First Amendment and the Contributions 

and Insights of Other Disciplines of Study . 83 N. Dak. L. Rev. 123 (2007), citing and discussing the 
principal works appearing in the last few decades. 
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One common thread in all of these tests and definitions is that, in Free Exercise cases, 
what matters is the subjective perspective of the believer, not an objective examination of 
whether the purportedly religious belief is shared by others or doctrinally correct. See Patrick v. 
LeFevre . 745 F.2d 153, 157 (2d Cir. 1984) (“courts have jettisoned the objective, content-based 
approach previously employed to define religious belief, in favor of a more subjective definition 
of religion, which examines an individual’s inward attitudes towards a particular belief system”). 

This “expansive definition of religion has been developed primarily to protect an 
individual’s free exercise of religion, recognizing that an individual’s most sincere beliefs do not 
necessarily fall within traditional religious categories.” U.S. v. Allen. 760 F.2d 447, 450 (2d Cir. 
1985). “Free Exercise cases generally involve claims brought by individuals or groups claiming to 
belong to a cognizable religion.” Alvarado v. City of San Jose: 94 F.3d 1223, 1227 (9th Cir. 

1996), and thus necessarily involve determining whether the claimants ’ beliefs are religious. 

In contrast, “Establishment cases usually, though not always, involve well known 
religions, because these are most likely to generate the dangers the clause is designed to prevent.” 
Alvarado. 94 F.3d at 1227; see also George C. Freeman m. The Misguided Search for the 
Constitutional Definition of “Religion”. 71 Geo. L. Rev. 1519, 1563-64 (1983) (Establishment 
Clause cases turn on the meaning of “establishment,” not the meaning of “religion”); Laurence H. 
Tribe, American Constitutional Law, p. 1187 (2d ed. 1988) (the meaning of “religion” rarely 
arises in Establishment Clause cases). But see Smith v. Board of Sch. Comm’rs. 665 F. Supp. 684 
(S.D. Ala.), rev’d. 827 F.2d 684 (11th Cir. 1987) (district court erroneously held that “secular 
humanism” was a religion, and that teaching it in schools violated the Establishment Clause). 

In Establishment Clause cases, as opposed to Free Exercise cases, relying on the 
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claimants’ beliefs about the religious character of the practice giving rise to litigation is 
problematic, especially where the claimants “ask [the court] to recognize as a ‘religion’ what that 
religion’s alleged adherents have not identified as such.” Allen . 760 F.2d at 450. In a Free 
Exercise case, claimants with a purely subjective and idiosyncratic viewpoint that is, nevertheless, 
religious put the government to the often manageable burden of accommodating objections to 
general ly-applicable laws or government programs by, for example, paying unemployment 
insurance to persons whose religious beliefs prevent them from working on particular days, see 
Sherbert v. Vemer . 374 U.S. 398 (1963), or at particular jobs, see Thomas v. Review Bd. , 450 
U.S. 707 (1981), or exempting objecting students from flag salute ceremonies, see West Virginia 
Bd. of Educ. v. Barnette . 319 U.S. 624 (1943), or providing a particular diet, see Ford v. 
McGinnis . 352 F.3d 582 (2d Cir. 2003), or the time, place, and wherewithal to pray, see 
Salahuddin v. Coughlin . 993 F.2d 306 (2d Cir. 1993). In an Establishment Clause case, by 
contrast, the claimant seeks to stop the government from enforcing its laws or pursuing its 
programs at all. See , e.g. . Engel v. Vitale . 370 U.S. 421 (1962) (state-sponsored prayer in public 
school); Edwards v. Aguillard . 482 U.S. 578 (1987) (teaching of “creation science” in public 
schools). 

Government cannot function, however, if every individual can claim that some program or 
activity offends his or her subjective and idiosyncratic conception of “religion” and, in the name 
of the Establishment Clause, bring it to a halt. See Steven G. Gey, Why is Religion Special?: 
Reconsidering the Accommodation of Religion Under the Religion Clauses . 52 U. Pitt. L. Rev. 

75, 154 (1990) (“applying the same broad definition in establishment cases could shut down the 
modem regulatory state”). The educational system is particularly vulnerable to claims that it 
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violates the Establishment Clause by promoting some arguably religious teaching with which a 
plaintiff might disagree: 

Authorities list 256 separate and substantial religious bodies to 
exist in the continental United States. Each of them .. . has as 
good a right as this plaintiff to demand that the courts compel 
the schools to sift out of their teaching everything inconsistent 
with their doctrines. If we are to eliminate everything that is 
objectionable to any of these warring sects or inconsistent with 
any of their doctrines, we will leave public education in shreds. 

McCollum v. Board of Educ. . 330 U.S. 203, 235 (1948) (Jackson, J., concurring). The threat 

Justice Jackson saw to the educational system is exponentially greater when the universe of 

potential claimants is expanded, as it has been in Free Exercise cases, beyond “separate and 

substantial religious bodies” to subjective and idiosyncratic individual religious belief. 

The Second Circuit, however, has pre-empted that threat in Establishment Clause cases by 

defining “religion” for Establishment Clause purposes not subjectively and idiosyncratically, but 

objectively, as that which is conventionally recognized as “religion”: 

we adopt for establishment clause purposes the conventional, 
majority view, rather than the appellant’s view, of what is religious 
and what is political. ... That the Government advances what is, 
conceivably, someone’s religion, however, does not make what 
most citizens consider a political or military action a violation 
of the establishment clause. 

Allen . 760 F.2d at 450 (rejecting Establishment Clause defense to charge of destroying military 
property allegedly used to advance “religion” of “Nuclearism”). The Second Circuit’s approach 
recognizes that governments generally act in response to the desires of politically significant 
constituencies; if they do something that establishes “religion,” they generally do it in response to 
communally-recognized religious sentiment, not idiosyncratic, individual religious claims. It is, in 
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addition, consistent with the Supreme Court’s holding that whether a government action has the 
primary effect of advancing religion is determined objectively, by whether a reasonable observer 
would perceive the practice as having that effect. See Countv of Allegheny v, ACLU . 492 U.S. 
573, 620, 635-36, 642-43 (1989); Altman v. Bedford Cent. Sch. Dist. . 245 F.3d 49, 75 (2d Cir.), 
cert , denied . 534 U.S. 827 (2001). 

A court may rely on judicially-noticeable facts in granting a motion to dismiss. See 
Chambers v. Time Warner, Inc. . 282 F.3d 147, 153 (2d Cir. 2002). The “conventional, majority 
view” of the community on a topic of general interest - which judges, being members of the 
community are likely either to share or to know - is “not subject to reasonable dispute in that it is 
. . . generally known within the territorial jurisdiction of the trial court.” Fed. R. Evid. 201(b). 

This Court can and should take judicial notice that, under the “conventional, majority view,” what 
plaintiffs identify as the “religion of Feminism” is a secular point of view, not a religion. 
Therefore, the Establishment Clause claim fails at the threshold, and must be dismissed. 

B, The Registration Of Curricula And Degree Programs 

That Comply With Religion-Neutral Academic Standards 

Does Not Constitute An Establishment of Religion 

Whether “Feminism” is a religion or not, the Regents and the Commissioner do not 
establish religion by in registering degree programs and approving curricula. Rather, they apply 
secular, religion-neutral academic criteria to determine which educational institutions - be they 
secular or religious - may offer what degrees in what subjects, both secular and religious. See 
N.Y.C.R.R. Part 52 (Commissioner’s Regulations). 

To survive an Establishment Clause challenge, government practices must (1) “have a 
secular legislative purpose,” (2) have a “principal or primary effect. . . that neither advances nor 
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inhibits religion,” and (3) “not foster an excessive government entanglement with religion.” 
Lemon v. Kurtzman . 403 U.S. 602, 612-13 (1971); see also Altman . 245 F.3d at 75. The State’s 
registration and approval of degree programs and curricula easily passes all three parts of the test. 

1. Secular Purpose: The question to be answered in determining whether the challenged 
activities have a secular purpose is “whether government’s actual purpose is to endorse or 
disapprove of religion.” Edwards v. Aguillard . 482 U.S. 578, 585 (1987). The purpose of the 
State’s regulatory scheme for registering degree programs and approving curricula is apparent on 
its face. Nothing in it refers to religion. 7 The criteria governing whether to register a degree 
program or approve a curriculum in either a secular or a religious subject are objective, secular 
criteria designed to advance educational quality, and nothing else. See pp. 4-6, supra . Both secular 
and religious programs have been approved and both secular and religious programs have been 
disapproved, for purely secular reasons each time. See Moore . 44 N.Y.2d 593, 407 N.Y.S.2d 452 
(1978) (denying registration for Ph.D. programs in English and History); Warder . 53 N.Y.2d 186, 
440 N.Y.S.2d 875 (1981), cert , denied .. 454 U.S. 1125 (1981) (denying charter to seminary). 
Nothing in the complaint suggests that this comprehensive, secular, religion-neutral scheme to 
assure educational quality is nevertheless intended to advance religion. Therefore, the State’s 
practices pass the “secular purpose” test. 

2. Primary Effect of Advancing or Inhibiting Religion: “For a law to have forbidden 
‘effects’ under Lemon , it must be fair to say that the government itself has advanced religion 
through its own activities and influence.” Corporation of Presiding Bishop of Church of Jesus 

With the notable exception of N.Y. Educ. Law § 207, which denies the Regents and the 
Commissioner the power to interfere with the academic freedom of religious institutions to determine 
religious orthodoxy. See fn. 4, supra . 
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Christ of Latter-Day Saints v. Amos . 483 U.S. 327, 337 (1987) (emphasis in original). The State’s 
registering degree programs and approving curricula do not themselves advance religion. See pp. 
4-6, supra . At most, they permit the academic teaching of religious subjects with some assurance 
of quality, and it is by no means a foregone conclusion that such study will enhance religious 
faith. See Bart D. Ehrman, God’s Problem: How the Bible Fails to Answer Our Most Important 
Question - Why We Suffer (2008) (prominent religious scholar’s scholarly explorations into the 
foundations of his faith led to loss of belief). Because the State’s activities neither advance nor 
inhibit religion, they pass the “effects” test. 

3. Danger of Excessive Entanglement: “[T]he First Amendment rests upon the premise 
that both religion and government can best achieve their lofty aims if each is left free from the 
other within its respective sphere.” McCollum . 333 U.S. at 212. Entanglement issues particularly 
arise when the State’s activities create the danger of “state inspection and evaluation of the 
religious content of a religious organization.” Larson v. Valente , 456 U.S. 228, 255 (1982). No 
such danger exists in this case. The regulations that the Regents and the Commissioner enforce do 
not require, authorize, or even permit, examination into the religious content of curricula or 
courses. See pp 4-6, supra . The review process used to determine whether to register a doctoral 
program in theology is the same review process used to determine whether to register a doctoral 
program in American history. If the institution has the proper resources and systems (which 
includes a rationally-designed curriculum), its program is registered. Whether the theology faculty 
teaches Arianism or Donatism is as irrelevant to registration as whether the faculty member who 
is a historian of the American South is pro- or anti-slavery. 

The Commissioner and the Regents must review proposed programs before registering 
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them, and may periodically review them for compliance with regulations, but that does not 
amount to excessive entanglement. See Bowen v. Kendrick . 487 U.S. 589, 615-17 (1988) (no 
excessive entanglement where government reviews adolescent counseling programs of religious 
institutions receiving government grants, reviews the materials used, and monitors the program by 
periodic visits). Thus, the State’s system for registering degree programs and curricula creates no 
danger of entanglement with religion. 

C. Bundy Aid May Be Given Even To Religious Institutions 

And Programs Without Violating the Establishment Clause 

Plaintiffs also contend that “the Regents and Commissioner provide direct financial aid to 
Columbia University under Education Law § 6401, known as ‘Bundy Aid,’ which benefits 
[Columbia’s women’s studies program] and Continuing Education in promoting the Feminism 
advanced by the Women’s Studies program.” (Compl., H 49) Bundy Aid is given to all qualifying 
institutions per capita, based upon the graduates produced. See pp. 6-7, supra . Plaintiffs appear to 
believe that this violates the Establishment Clause. (Compl., 49-50) Under controlling Supreme 
Court precedent, it does not. 

It is not clear just what plaintiffs think the Establishment Clause violation is. Columbia is 
a private, non-sectarian university. Financial aid to private, non-sectarian universities presents no 
Establishment Clause problem. Universities may offer courses and majors in explicitly religious 
subjects without violating the Establishment Clause. See Edwards . 482 U.S. at 594. Moreover, 
even assuming that there is a “religion of Feminism,” and the women’s studies department at 
Columbia teaches about it - and the complaint alleges nothing more - aid to Columbia would not 
violate the Establishment Clause. 
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Whatever plaintiffs’ theory may be, even direct financial aid to sectarian institutions that 
teach explicitly religious subjects presents no Establishment Clause issue so long as the aid: 

(1) has a secular purpose, (2) neither results in religious indoctrination by government nor defines 
its recipients by reference to religion, and (3) does not create excessive entanglement. See 
Mitchell v. Helms . 530 U.S. 793, 807 (2000); Agostini v, Felton . 521 U.S. 203, 222-23 (1997). 
Because Bundy Aid is given to all qualifying institutions of higher education, see pp. 6-7, supra , 
and involves nothing more than the cutting of a check and periodic review to see that the 
qualifying institutions continue to qualify, there can be no serious question concerning either the 
first prong of the test, secular purpose, or the third prong of the test, entanglement. The only issues 
warranting discussion are whether the State defines Bundy Aid recipients by reference to religion 
or whether the aid results in religious indoctrination by government. 

1. Religiously-Neutral Definition of Beneficiaries: Bundy Aid is distributed to any 
qualifying institution of higher education, based solely on the number and type of degrees earned. 
See N.Y. Educ. Law § 6401(3). The religious affiliation, if any, of either the student or the 
institution is irrelevant. It cannot, therefore, be said that the State defines Bundy Aid recipients by 
reference to religion. See Mitchell . 530 U.S. at 830 (upholding aid program directed to a “[bjroad 
array of schools eligible for aid without regard to their religious affiliations or lack thereof’ based 
on enrollment); Agostini . 521 U.S. at 231 (noting that Court has “sustained programs that 
provided aid to all eligible children regardless of where they attend school”). 

2. No Indoctrination by the Government: The key issue is whether an institution’s 
use of government aid to “indoctrinate” students in religion is attributable to the government. See 
Agostini . 521 U.S. at 230. Where, as here, “the religious, irreligious, and a-religious alike are 
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eligible for governmental aid, no one would conclude that any indoctrination that any particular 
recipient conducts has been done at the behest of the government." Mitchell . 530 U.S. at 809. 

Furthermore, because the aid is given in a non-discriminatory fashion, based entirely on 
where students choose to go to college and whether they graduate, students’ private choices, not 
governmental action, determine whether students are exposed to religious indoctrination. See 
Mitchell . 530 U.S. at 810 (“if numerous private choices, rather than the single choice of a 
government, determine the distribution of aid pursuant to neutral eligibility criteria, then a 
government cannot, or at least cannot easily, grant special favors that might lead to a religious 
establishment"). If Bundy Aid created incentives for students to prefer colleges or universities 
where they might undergo religious indoctrination, an Establishment Clause issue might arise, but 
“[t]his incentive is not present . . . where the aid is allocated on the basis of neutral, secular 
criteria that neither favor nor disfavor religion, and is made available to both religious and secular 
beneficiaries on a nondiscriminatory basis.” Agostini . 521 U.S. at 231. 

Private colleges and universities in New York State, whether secular or religious, receive 
the same dollar amount of Bundy Aid per student, per degree. See N.Y. Educ. Law § 6401(3). 

Aid distributed on this basis creates no economic incentive that would cause a student to prefer a 
religious over a secular school, or vice versa. While the aid might create an incentive for a student 
to attend some college, the distribution formula does not tilt the playing field or otherwise 
influence the students’ private choice of which college to attend. Using state money to facilitate 
such private choice does not violate the Establishment Clause. “If aid to schools, even ‘direct aid,’ 
is neutrally available and, before reaching or benefitting any religious school, first passes through 
the hands (literally or figuratively) of numerous private citizens who are free to direct the aid 
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elsewhere, the government has not provided any ‘support of religion.’” Mitchell . 530 U.S. at 816 
(upholding government aid to private schools, including religious schools, distributed on the basis 
of enrollment). Thus, the State’s distribution of Bundy Aid does not violate the Establishment 
Clause. 

D. Because HESC Provides Grants And Loan Guarantees To 
Students Rather Than Institutions, Its Activities Do Not 
Violate the Establishment Clause 

HESC is referred to in only six of the amended complaint’s 292 paragraphs. (Compl., 

HU 60-68) The gist of plaintiffs’ complaint about HESC is that it guarantees loans or awards grants 
to students who, ultimately, attend Columbia and take women’s studies courses. (Id.) Because 
HESC’s programs work by giving aid to individual students, not institutions, however, the 
independent choices of those students about which institutions and programs to attend insulate 
HESC from an Establishment Clause challenge. 

Providing generally-available financial aid to students who choose to attend religiously- 
affiliated colleges or pursue explicitly religious studies is permitted under the Establishment 
Clause. See Witters v. Washington Dep’t of Serv. for the Blind . 474 U.S. 481,485-89 (1986) 
(Establishment Clause does not forbid use of generally-available vocational education aid to 
student planning to study for ministry); see also Zelman v, Simmons-Harris . 536 U.S. 639, 652 
(2002) (“where a government aid program is neutral with respect to religion, and provides 
assistance directly to a broad class of citizens who, in turn, direct government aid to religious 
schools wholly as a result of their own genuine and independent private choice, the program is not 
readily subject to challenge under the Establishment Clause.”); Colorado Christian Univ. v. 
Weaver , 534 F.3d 1245, 1253 (10th Cir. 2008) (“It is now settled that the Establishment Clause 
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permits evenhanded funding of education - religious and secular - through student 
scholarships.”). 

HESC administers financial aid and guarantees loans to students pursuing higher 
education at qualifying institutions. See p. 7, supra . Students are free to use the grant or loan 
proceeds - only some of which are state funds - at any qualifying institution for any qualifying 
educational program. Id. Students may use the proceeds to attend religiously-affiliated colleges 
and take explicitly religious courses. Id- As a provider of generally-available aid to students who 
make their own independent, private educational choices, HESC comes squarely within the 
Witters - Zelman rule, which requires that the Establishment Clause claim against HESC be 
dismissed. 

POINT II 

THE EQUAL PROTECTION CLAIM MUST BE DISMISSED 
BECAUSE THE APPLICABLE LAWS ARE GENDER-NEUTRAL AND 
HAVE BEEN ADMINISTERED IN A GENDER-NEUTRAL FASHION 

Plaintiffs also contend that the mere existence of Columbia’s women’s studies program, 
and the State Defendants’ allowing it to exist while failing to provide for a men’s studies program, 
violates their rights under the Equal Protection Clause. (Compl., 100-102, 108-110) Insofar as 
the State Defendants are concerned, plaintiffs base their Equal Protection claim on unspecified 
“policies and practices [that] effectively ban Men’s Studies from Columbia,” (Compl., ^ 110), 
while “no comparable benefits are provided to male students and alumni,” (Compl., ^ 102). So 
understood, plaintiffs fail to state an equal protection claim based on sex discrimination. 

It is long-settled law that “the purpose of the equal protection clause of the Fourteenth 
Amendment is to secure every person within the State’s jurisdiction against intentional and 
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arbitrary discrimination, whether occasioned by express terms of a statute or by its improper 
execution through duly constituted agents.” Sioux City Bridge Co. v. Dakota County . 260 U.S. 
441,445 (1923). Plaintiffs identify no statute, regulation, or other source of law that imposes by 
its terms a discriminatory sex-based classification, (Compl., §§ 69-127), and cannot because there 
is none. 8 Likewise, plaintiffs fail to identify any act of administration or enforcement of these 
facially neutral laws undertaken “with an evil eye and an unequal hand, so as practically to make 
unjust and illegal discriminations.” Yick Wo v, Hopkins . 118 U.S. 356, 373-74 (1886). 

If a “challenged policy explicitly discriminates ... on the basis of gender,” the party 
seeking to uphold the policy “must carry the burden of showing an ‘exceedingly persuasive 
justification’ for the classification.” Mississippi Univ. for Women v. Hogan . 458 U.S. 718, 723-24 
(1982) (striking down female-only policy at state nursing school). In this case, no statute or 
regulation “explicitly discriminates ... on the basis of gender.” Id. The regulations governing 
standards for registration of degree programs are completely general. By their terms, they apply to 
all academic subjects. See 8 N.Y.C.R.R. Part 52. Nothing in the regulations favors women’s 
studies programs or disfavors men’s studies programs - whatever plaintiffs may conceive them to 
be. Therefore, plaintiffs’ equal protection claim must be based on unequal administration. 

“A facially neutral statute violates equal protection only if it ‘has been applied in an 
intentionally discriminatory manner’ or ‘has an adverse effect and . . . was motivated by 
discriminatory animus.’” Diaz v. Paterson . 547 F.3d 88, 101 (2d Cir. 2008) (quoting Brown v. 

City of Oneonta . 221 F.3d 329, 337 (2d Cir. 2000)). To state an Equal Protection Clause violation, 

' Although plaintiffs identify a 1993 Regents policy statement, “Equity for Women in the 

1990s,” policy statements of 1972 and 1984, and the 1984 and 2004 statewide plans, (Compl., 1fl[ 36, 38, 
40, 103-105), none of these statements or plans make any reference to women’s studies. 
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a complaint must allege that “the decision maker. . . selected or reaffirmed a particular course of 
conduct at least in part because of not merely in spite of its adverse effects on a particular group.” 
Personnel Administrator of Massachusetts v. Feeney . 442 U.S. 256, 279 (1979) (emphasis added); 
see also Harris v. McRae . 448 U.S. 297, 323 n. 26 (1980) (“it is incumbent upon the challenger to 
prove that Congress selected or reaffirmed a particular course of action 'because of,’ not merely 
‘in spite of,’ its adverse effects upon an identifiable group”). 

Plaintiffs do not allege action with an adverse effect on men at all, let alone action taken 
“because of’ adverse effects on men. Plaintiffs do not allege that the State Defendants have 
refused to register or fund any men’s studies programs for any reason, let alone a discriminatory 
one. (Compl., ^fl| 103-127) Plaintiffs do not allege that any men’s studies program ever sought 
registration or funding, or even that any men’s studies program was deterred from seeking 
registration or funding because the attempt would be futile. (Id.) For all that appears in the 
complaint, men’s studies programs may not even exist. If so, plaintiffs’ grievance is not with the 
State Defendants for failing to register or fund non-existent programs. 

Because the laws and regulations governing registration and funding of degree programs 
are, by their terms, gender-neutral, and because the State Defendants are not alleged to have 
administered them in an unequal way, plaintiffs’ Equal Protection claims must be dismissed. 

POINT III 

THE TITLE IX CLAIMS MUST BE DISMISSED 
BECAUSE TITLE IX DOES NOT REQUIRE 
OFFERING MEN’S STUDIES PROGRAMS 

Plaintiffs’ Title IX claim, (Compl., 158-193), like'their equal protection claim, is based 
on Columbia’s having a women’s studies program and not a men’s studies program. (Compl., 
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169-172, 174, 182, 183, 190; see also Compl., 193 (“If Title IX can require universities 
receiving federal financial assistance to provide separate female athletic programs, then surely it 
can require Columbia University to provide a Men’s Studies program that takes the masculine 
point of view’’)). The only reference in the Title IX section of the amended complaint to the State 
Defendants is in paragraph 192; “The Regents and N.Y. Education Department as agencies of the 
State that distribute Federal funds to Columbia violate Title IX and its implementing regulations.” 

Whatever Title IX claims plaintiffs are trying to assert against the State Defendants must 
be dismissed because nothing in the text of the statute, the implementing regulations, or the case 
law supports a claim based on the alleged failure to offer courses on a particular subject or taking 
a particular “point of view,” masculine or otherwise. 

A. Statutory Text 

Title IX provides that no person shall, on account of sex, be “excluded from participation 
in, be denied the benefits of, or be subjected to discrimination under any educational program or 
activity receiving federal funds.” 20 U.S.C. § 1681(a). Plaintiffs are not “excluded from,” or 
“denied the benefits of,” or “subjected to discrimination under” Columbia’s women’s studies 
program. They admit that they are free to take women’s studies courses, but anticipate that they 
will not like them. (Compl., Iflf 177-179) They are not, however, “excluded from” women’s 
studies programs or “denied” whatever “benefits” such programs may afford them; and their likely 
disagreement with what they might learn does not threaten to “subject” them “to discrimination.” 

B. Regulations 

The regulations implementing Title IX require, with exceptions not relevant here, that any 
federal funding recipient “shall not provide or otherwise carry out any of its educational programs 
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or activities separately on the basis of sex, or require or refuse participation therein by any of its 
students on the basis of sex.” See 34 C.F.R. § 106.34(a); see also 45 C.F.R. § 86.42 (same). So 
long as the recipient’s programs, whatever they may be, are available to all regardless of sex, the 
regulations not only do not address, they specifically disclaim any authority to address, the 
substance of what is taught. See 34 C.F.R. § 106.42 (“Nothing in this regulation shall be 
interpreted as requiring or abridging in any way the use of particular textbooks or curricular 
materials”); see also 45 C.F.R. § 86.42 (same). 

C. Case Law 

Finally, nothing in the case law holds or even suggests that Title IX governs the content of 
instruction or choice of subjects to be taught. Title IX has been applied to such issues as access to 
athletic programs, see McCormack ex rel. McCormack v. School District of Mamaroneck , 370 
F.3d 275 (2d Cir. 2004), sexual harassment, see Havut v. State Univ. of New York . 352 F.3d 733 
(2d Cir. 2003), retaliation, see Jackson v. Birmingham Bd. of Educ. . 544 U.S. 167 (2005), and, in 
some courts, employment, see Bastian v. New York City Bd. of Educ. , 2008 U.S. Dist. LEXIS 
57467 (S.D.N.Y. July 29, 2008) (noting conflicting authorities on availability of Title IX as 
remedy for employment discrimination). 

No case law has applied Title IX to the content of instruction or the choice of courses 
offered, and for excellent reasons because it is well-established that “[ejducational institutions are 
afforded considerable deference when making decisions concerning academic standards.” Ward v. 
New York Univ. . 2000 U.S. Dist. LEXIS 14067, at *7 (S.D.N.Y. Sept. 25, 2000). Plaintiffs rightly 
state that Title IX condemns decisions based on outmoded sex-based stereotypes. (Compl., *[[ 166) 
Nevertheless, they advocate making curriculum decisions based on stereotypes about what courses 
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would interest or benefit men. In demanding that Columbia offer, and the State Defendants 
approve, courses of study plaintiffs think men, specifically as men, want or need, plaintiffs invoke 
Title IX in the service of precisely the sex-based stereotyping the statute forbids. 

CONCLUSION 


For the reasons given, the amended complaint should be dismissed, with prejudice, as 
against the State Defendants, together with such other relief as the Court deems just and proper. 


Dated: New York, New York 
January 9, 2009 


ANDREW M. CUOMO 
Attorney General pf-tbe 
State of Ne\ 

Attorney fof RM6 Defendants 

By: 


:MENT J. COLUCCI 
Assistant Attorney General 
120 Broadway 
New York, New York 10271 
(212)416-8634 

Clement.Colucci@oag.state.ny.us 
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PRELIMINARY STATEMENT 

The U.S. Department of Education (the “Department”), and Margaret Spellings, 

Secretary of Education (collectively, the “Federal Defendants”), by their attorney Michael J. 
Garcia, United States Attorney for the Southern District of New York, respectfully submit this 
memorandum of law in support of their motion to dismiss the complaint of Plaintiff Roy Den 
Hollander (“Plaintiff’) as against them, pursuant to Federal Rule of Civil Procedure 12(b)(1) and 
12(b)(6). 

Plaintiff, who is proceeding pro se, seeks injunctive and declaratory relief to prevent the 
Federal Defendants from providing funds that benefit Columbia University, its Institute for 
Research on Women & Gender (the “Institute”) and its School of Continuing Education 
(collectively, “Columbia”), including student aid and loans. His complaint proceeds on two 
theories: (1) that the Institute espouses a “religious” ideology in that its teachings are infused 
with the philosophy of “Feminism,” in supposed violation of the Establishment Clause of the 
First Amendment; and (2) that Columbia and the Institute discriminate on the basis of gender 
because their teachings “demonize[] men and exalt[] women,” and because they do not have a 
“Men’s Studies” department offering “courses providing contrary perspectives,” in supposed 
violation of the Due Process Clause of the Fifth Amendment. Plaintiffs claims against the 
Federal Defendants are predicated upon their provision of financial assistance to students 
attending eligible post-secondary institutions, including Columbia, regardless of their course of 
study at such institutions. 

Both of Plaintiff s constitutional arguments are so plainly without merit that this Court 
should dismiss the lawsuit. Plaintiffs First Amendment argument is foreclosed by 
Establishment Clause jurisprudence under which it is constitutional for a government program to 
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offer public financial assistance to students to defray the cost of their education, even if some of 
the students use the funds to pursue religious studies or study at a religious institution. 
Furthermore, Plaintiffs allegations are insufficient to establish that “Feminism” is a religion for 
the purposes of the First Amendment. As for Plaintiffs Fifth Amendment claim against the 
Federal Defendants, he does not have standing to assert it because he cannot point to any 
cognizable harm he has suffered as a result of the existence of the financial-assistance programs 
at issue; thus, the Court lacks subject matter jurisdiction over his claim. In any event, Plaintiffs 
due process claim fails because his complaint does not allege sufficient facts to show that these 
programs, or the manner in which they are administered by the Federal Defendants, discriminate 
on the basis of gender. 

BACKGROUND 

Columbia is an eligible institution under the Higher Education Act (“HEA”), as amended, 
20 U.S.C. § 1001 et seq., and, as such, participates in the federal student financial assistance 
programs authorized by the HEA. See id. § 1001(a)(5) (colleges or universities are eligible if 
they are “accredited by a nationally recognized accrediting agency or association”). Pursuant to 
its authority under the HEA, the Federal Defendants administer a variety of loan and grant 
programs to provide assistance to students pursuing post-secondary undergraduate and graduate 
degrees at eligible institutions. These programs are available to students at Columbia, including 
those students enrolled in courses or degree programs at the Institute. The programs include: 

(a) student loan programs, including the Federal Family Education Loan Program, id. § 1071 et 
seq., and the William D. Ford Federal Direct Loan Program, id. § 1087a et seq.; (b) campus- 
based programs, administered directly by individual schools’ financial aid offices, including 
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Federal Supplemental Educational Opportunity Grants, id. § 1070b et seq., Federal Perkins Loan 
programs, id. § 1087aa et seq., and Federal Work-Study, 42 U.S.C. § 2751 etseq.; and (c) grant 
programs, such as the Federal Pell Grant Program, 20 U.S.C. § 1070a et seq. (collectively 
referred to herein as the “student-aid programs”). 

The complaint does not allege that the Federal Defendants provide any direct funding to 
the Institute. See Complaint (“Compl.”) 21-27. 

Plaintiffs Establishment Clause claim is predicated on his view that Columbia and the 
Institute “propagate[] Feminism” in their course offerings, id. ]J 2, which is a “modem-day 
religion,” id. 4. The “religion” of “Feminism,” Plaintiff alleges, is not “theistic in nature” but 
rather “stem[s] from moral, ethical or even malevolent tenets that are held with the strength of 
traditional religious convictions,” id. ]j 3, and its “tenets” include “historical revisionism, 
propagandizing, unanimity of thought labeled ‘politically correct,’ a pantheon of idols such as 
Mary Wollstonecraft, [and] de facto disciples and apostles,” id. ][ 4. Plaintiff alleges that the 
Federal Defendants “provided financial assistance to Columbia University that benefits the 
Women’s Studies program provided by [the Institute],” through the student-aid programs 
described above. Id. TIT) 21-27. This assistance violates the First Amendment, according to the 
complaint, because the Federal Defendants’ provision of “support and approval, directly and 
indirectly for the propagating of the modern-day religion of Feminism through Women’s Studies 
at Columbia University” violates the constitutional proscription against the Government 
“favor[ing] any sect... or adopting] programs or practices which aid any religion.” Id. ][ 28. 

Plaintiffs Due Process Clause claim arises out of Columbia’s alleged “discriminat[ion] 
on the basis of sex against men by advocating, teaching and providing training in Feminist 
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doctrine and the application of that doctrine in order to impose a unitary belief system of 
Feminist orthodoxy that dictates the speech and conduct of members of the University at large.” 
Id. H 29. Plaintiff claims that Columbia’s teachings “demonize[] men and exalt[] women in order 
to justify discrimination against men based on collective guilt,” id. ]J 33: that men are “depict[ed] 
... as the primary cause for most, if not all, the world’s ills throughout history,” while 
“[fjemales” are “credited with inherent goodness who are oppressed and colonized by men,” id. 
30. Plaintiff further asserts that Columbia “do[es] not balance the Feminist doctrine and dogma 
with a masculine curriculum or program,” id. ]J 34, and thus men, who would be “the ones most 
likely to take courses providing contrary perspectives to the Feminist Women’s Studies program, 
have no opportunity” to enroll in such courses, id. If 40, and are therefore “denied an opportunity 
for education” “based on their sex,” id. ]| 42. The Federal Defendants are implicated, according 
to the Complaint, because they “knowingly assist the discrimination against men by providing 
financial funds to Columbia . . . either directly or indirectly,” id. If 56, which violates the “equal 
protection clause of the 5th Amendment,” id. ]f 57. 

ARGUMENT 

I. Standard for a Motion to Dismiss 

“‘In ruling on a motion to dismiss for failure to state a claim upon which relief may be 
granted, the court is required to accept the material facts alleged in the complaint as true.’” 

Buyers & Renters United to Save Harlem v. Pinnacle Group N. Y. LLC, _F. Supp. 2d_, 2008 

WL 4177943, at *6 (S.D.N.Y. 2008) (quoting Frasier v. Gen. Elec. Co., 930 F.2d 1004, 1007 (2d 
Cir. 1991)). “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need 
detailed factual allegations, a plaintiffs obligation to provide the grounds of his entitlement to 
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relief requires more than labels and conclusions, and a formulaic recitation of the elements of a 
cause of action will not do.” Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1964 (2007) 
(internal quotation marks, citations, and alterations omitted). “Indeed, a plaintiff must assert 
‘enough facts to state a claim to relief that is plausible on its face.’” Buyers & Renters, 2008 WL 
4177943, at *6 (quoting Twombly, 127 S. Ct. at 1974). “This ‘plausibility standard’ is a flexible 
one, ‘obliging] a pleader to amplify a claim with some factual allegations in those contexts 
where such amplification is needed to render the claim plausible.’” Id. (quoting Iqbal v. Hasty, 
490 F.3d 143, 157-58 (2d Cir. 2007)) (alteration in original). 

A motion to dismiss a complaint for lack of the plaintiffs standing is generally brought 
under Federal Rule of Civil Procedure 12(b)(1). See First Capital Asset Mgmt., Inc. v. 
Brickellbush, Inc., 218 F. Supp. 2d 369, 377-78 (S.D.N.Y. 2002). “As the party seeking to 
invoke the subject matter jurisdiction of the district court, the plaintiff bears the burden of 
demonstrating that there is subject matter jurisdiction in the case.” Jones v. Astrue, 526 F. Supp. 
2d 455, 458-59 (S.D.N.Y. 2007) (citations and internal quotation marks omitted). “In 
considering a motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1), 
federal courts need not accept as true contested jurisdictional allegations!;] [rjather, a court may 
resolve disputed jurisdictional facts by referring to evidence outside the pleadings.” Id. at 458 
(citation and internal quotation marks omitted). 

II. The Federal Defendants’ Financial Assistance to Students 
Enrolled in Courses at the Institute Does Not Violate the 
Establishment Clause 

“The Establishment Clause of the First Amendment ... prevents [the Government] from 
enacting laws that have the ‘purpose’ or ‘effect’ of advancing or inhibiting religion.” Zelman v. 
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Simmons-Harris, 536 U.S. 639, 648 (2002). Plaintiff does not allege, nor is there any suggestion 
in the complaint, that Congress enacted the student-aid programs for a religious “purpose.” 
“Thus, the [only] question ... is whether [these] program[s] nonetheless ha[ve] the forbidden 
‘effect’ of advancing or inhibiting religion.” Id. Plaintiffs complaint suggests that he believes 
the forbidden effect at issue is the Federal Defendants’ “providing support and approval, directly 
and indirectly, for the propagating of the modern-day religion of Feminism through Women’s 
Studies at Columbia University.” Compl. ][ 28. 

Plaintiff fails to state a claim under the Establishment Clause for three reasons: (1) he has 
not alleged that the Institute or the courses he is objecting to are funded directly by the Federal 
Defendants under any particular grant or program; (2) the student-aid programs at issue do not 
“advance religion” for Establishment Clause purposes; they simply provide students with funds 
they may use to pursue any course of study at a participating institution, whether in a religious 
field or a non-religious field, and (3) “Feminism” is not a religion for the purposes of the First 
Amendment. 

First, Plaintiff fails to allege any direct link between the Federal Defendants’ 
administration of the student aid programs and the Institute or the courses to which he is 
objecting, or any other direct funding of the programs he is objecting to by the Federal 
Defendants. For example, Plaintiff does not allege that the Federal Defendants have provided 
funds to Columbia or the Institute under a specific grant for the purpose of implementing the 
allegedly objectionable programs. Thus, Plaintiff has made no claim that the Federal Defendants 
are directly funding a religious activity. 
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Second, the Establishment Clause does not prohibit the Government from providing 
funds to individuals who choose to use the funds to pursue religious education. In the context of 
government funding for education, there is a material constitutional difference between, on the 
one hand, “government programs that provide aid directly to religious schools,” and, on the other 
hand, “programs of true private choice, in which government aid reaches religious schools only 
as a result of the genuine and independent choices of private individuals.” Zelman, 536 U.S. at 
649. An example of the fonner type of program was the one declared unconstitutional by the 
U.S. Supreme Court in Committee for Public Education & Religious Liberty v. Nyquist, 413 U.S. 
756 (1973). In that case, the State of New York had enacted a law that provided direct money 
grants and tax benefits to private religious schools in an amount “unrelated to the amount of 
money actually expended by any parent on tuition,” and further offered parents tuition 
reimbursements that gave them “an incentive ... to send their children to sectarian schools.” Id. 
at 762-64, 786, 790. 

By contrast, “where a government aid program is neutral with respect to religion, and 
provides assistance directly to a broad class of citizens who, in turn, direct government aid to 
religious schools wholly as a result of their own genuine and independent private choice, the 
program is not readily subject to challenge under the Establishment Clause.” Zelman, 536 U.S. 
at 652. This type of program is exemplified by the program approved by the Court in the Zelman 
case: an Ohio school-voucher program that gives parents a voucher worth a certain dollar 
amount per student, which can be used toward tuition costs at any local private school, whether 
religious or non-religious. 536 U.S. at 645-47; see also Witters v. Wash. Dep’t of Servs.for the 
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Blind, 474 U.S. 481 (1986) (state vocational-assistance program for the blind constitutionally 
permitted a recipient to use funds to study at a religious college). 

The student-aid programs at issue in this suit fall squarely on the permissible side of the 
Zelman rubric. These HEA programs are available to nearly every student at an eligible college 
or university, public or private, religious or non-religious, in the United States. See generally 20 
U.S.C. § 1001 (providing eligibility criteria for participating colleges and universities). Thus, 
even if the Institute did offer “religious” courses, there would be nothing unconstitutional about 
programs supporting students’ individual decisions to enroll in such courses using funds 
provided by the Federal Defendants. Indeed, there is no statutory or administrative prohibition 
against students using federal funds to finance their education in explicitly religious courses of 
study, such as divinity or religious studies. 

As for whether the Institute’s courses are “religious,” despite the complaint’s suggestion 
to the contrary, the Establishment Clause “does indeed distinguish between religious 
[philosophies] and secular [philosophies].” Immediate) v. Rye Neck Sch. Dist., 73 F.3d 454, 462 
(2d Cir. 1996) (citing Wisconsin v. Yoder, 406 U.S. 205, 215-19 (1972)). While the complaint 
asserts that “[a] belief system need not be theistic in nature to be a religion but rather can stem 
from moral, ethical or even malevolent tenets that are held with the strength of traditional 
religious convictions,” Compl. ]| 3, not every “belief system,” no matter how strongly held, is a 
religion for constitutional purposes. Even accepting Plaintiffs somewhat bizarre 
characterization of the nature of “Feminis[t]” beliefs, id. K 4 (“historical revisionism, 
propagandizing, unanimity of thought labeled ‘politically correct,’ a pantheon of idols such as 
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Mary Wollstonecraft, de facto disciples and apostles”), it is clear that these do not make 
“Feminism” into a religion. 

In Wisconsin v. Yoder, the Supreme Court considered the objections of the Amish 
community to schooling their children beyond the eighth grade and, in the process, considered 
the nature of the Amish objection to state law mandating some compulsory high-school 
education. 405 U.S. at 215. The Court upheld the constitutionality of the Amish objection to 
secondary education only because it concluded this objection was an inextricable part of their 
religious views, adding by way of contrast that “a way of life, however virtuous and admirable” 
does not implicate the Establishment Clause “if it is based on purely secular considerations.” Id. 
In contrast, the Second Circuit has held that local parents were not entitled to exempt their 
children from their school’s mandatory community-service program because the basis of their 
objection to the program, though deeply held, was “secular,” and not religious. Immediato, 73 
F.3d at 461-62. 

While there is no bright line separating religious from secular belief systems, courts have 
laid out relevant criteria for distinguishing the two, including that religious beliefs are generally 
characterized by, inter aha, “ultimate ideas,” “metaphysical beliefs,” a “moral or ethical 
system,” and the “accoutrements of religion.” See United States v. Meyers, 95 F.3d 1475, 1483 
(10th Cir. 1996). Regardless of the criteria used, even the most charitable reading of Plaintiff s 
complaint does not establish that “Feminism” is a religious belief, as opposed to a secular 
philosophy. Accordingly, the Establishment Clause does not restrict government practices 
which either advance or inhibit this area of study. Thus, even if the Establishment Clause 
prohibited the Government from providing funds to individuals who choose to use the funds to 
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pursue religious education — which it conclusively does not — the use of student-aid program 
funds to pursue a study of “Feminism,” as alleged by the complaint, would not run afoul of the 
First Amendment. 

TIT. Plaintiff’s Due Process Claim Should Be Dismissed 

A. Plaintiff Does Not Have Standing to Assert a Due Process Claim 

Against the Federal Defendants Based on the Student-Aid Programs 

“[T]he irreducible constitutional minimum of standing contains three elements: (1) there 
must be an injury in fact, — an invasion of a legally protected interest which is (a) concrete and 
particularized, and (b) actual or imminent, not conjectural or hypothetical; (2) there must be a 
causal connection between the injury and the conduct complained of; and (3) it must be likely, as 
opposed to merely speculative, that the injury will be redressed by a favorable decision.” Port 
Washington Teachers’ Ass ’n v. Bd. ofEduc. of Port Washington Union Free Sch., 478 F.3d 494, 
498 (2d Cir. 2007) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)) (internal 
quotation marks omitted). The party invoking a court’s jurisdiction bears the burden of 
establishing standing. See Lujan, 504 U.S. at 561. Where that party does not establish standing 
to bring a claim, the court must dismiss the claim for lack of subject matter jurisdiction. See, 
e.g ., Valley Forge Christian Coll. v. Americans United for Separation of Church & State, Inc., 
454 U.S. 464, 475-76 (1982). 

Plaintiffs complaint fails at the first of these requirements: It does not specify what 
“concrete and particularized” injury Plaintiff has suffered as a result of the operation of the 
student-aid programs, nor is one apparent from the complaint. The complaint does not allege 
that Plaintiff has applied for or failed to receive assistance under any of these programs. It 
further does not allege that Plaintiff wishes to enroll in a course of his choosing but cannot do so 
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because he is not eligible for support through the student-aid programs for such a course. And it 
does not specify any constitutionally cognizable harm Plaintiff has suffered from the manner in 
which these programs are currently administered. 

Instead, the nature of Plaintiff s objection appears to be philosophical or political: he 
would prefer it if the student-aid programs were not available to Columbia students who choose 
to enroll in courses or degree programs at the Institute, but he is not directly affected either way; 
and he would prefer it if Columbia offered additional courses that met with his approval, but he 
does not allege that the Federal Defendants could be implicated in an individual university’s 
decisions regarding its curriculum. Yet, opposition to a government program for “philosophical 
and/or religious reasons [is a] generalized grievance, without any imminent tangible harm, [that] 
cannot confer standing.” Raiser v. United States, 325 F.3d 1182, 1184 (10th Cir. 2002) 
(opposition to death penalty); accord Gettman v. Drug Enforcement Admin., 290 F.3d 430, 435 
(D.C. Cir. 2002) (support for legalization of marijuana); see also Minn. Fed. of Teachers v. 
Randall, 891 F.2d 1354, 1358-59 (8th Cir. 1989) (teachers’ union’s opposition to law allowing 
students to take classes at religious colleges was based on “philosophical concerns” to program 
and thus the union lacked standing). 

Plaintiff thus lacks standing to assert a due process claim to the student-aid programs or 
the manner in which they are administered by the Federal Defendants. Accordingly, his due 
process claim should be dismissed pursuant to Federal Rule of Civil Procedure 12(b)(1) for lack 
of subject-matter jurisdiction. 
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B. The Student-Aid Programs Do Not Violate Due Process Because 
Plaintiff Can Point to No Purposeful Government Discrimination 

Even if Plaintiff had standing to pursue his due process claim against the Federal 
Defendants, such a claim fails on the merits of the pleadings. It is well established that the Fifth 
Amendment’s Due Process Clause contains an “equal protection component” that forbids the 
Federal Government from discriminating on the basis of sex. Heckler v. Mathews, 465 U.S. 728, 
730-31 (1984). 1 That constitutional rule forbids, for example, “statute[s] that classify] 
individuals on the basis of their gender,” except in rare circumstances. Id. at 744 (internal 
quotation marks omitted). 

There is, and can be, no claim that the student-aid programs classify individuals 
according to gender. “When a statute gender-neutral on its face is challenged on the ground that 
its effects upon [one gender] are disproportionately] adverse, a twofold inquiry is . . . 
appropriate. The first question is whether the statutory classification is . . . indeed neutral in the 
sense that it is not gender-based. If the classification itself, covert o[r] overt, is not based upon 
gender, the second question is whether the adverse effect reflects invidious gender-based 
discrimination. In this second inquiry, impact provides an important starting point, but 
purposeful discrimination is the condition that offends the Constitution.” Personnel Adm V of 
Mass. v. Feeney, 442 U.S. 256, 274 (1979) (citation and internal quotation marks omitted); 
accord Collier v. Barnhart, 473 F.3d 444, 448 (2d Cir. 2007). 


1 The “approach to Fifth Amendment equal protection claims has always been precisely 
the same as to equal protection claims under the Fourteenth Amendment,” Weinberger v. 
Wiesenfeld, 420 U.S. 636, 638 n.2 (1975), and thus cases applying either of these constitutional 
provisions are relied upon herein. 
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Here, the statutes enacting the student-aid programs contain no classifications at all 
potentially relating to gender, nor does the complaint suggest as much. Thus, Plaintiff can 
succeed on his due process claim only if he shows that the student-aid programs, or the manner 
in which they are administered by the Federal Defendants, “reflect[] invidious gender-based 
discrimination,” and that this discrimination is “purposeful.” This means that even if 
government conduct has a disproportionate impact on members of one gender, a successful 
plaintiff must assert that “the decision maker ... selected or reaffirmed a particular course of 
action at least in part because of not merely in spite of its adverse effects upon an identifiable 
group.” Personnel Adm >, 442 U.S. at 279 (emphasis added); accord Grimes ex rel. Grimes v. 
Sobol, 832 F. Supp. 704 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 1994). “In alleging a claim 
. . . based on a constitutional violation, the ‘[discriminatory purpose’ with which a defendant 
must have acted ‘implies more than intent as volition or intent as awareness of the 
consequences.’” Grimes, 832 F. Supp. at 708 (quoting Personnel Adm >, 442 U.S. at 279). 

Even accepting Plaintiffs characterization of the content of the courses offered at the 
Institute as reflecting “bigotry toward men,” Compl. ][ 32, he does not state a constitutional claim 
against the Federal Defendants when he alleges that they provide students with the financial 
opportunity, but not any government mandate, to enroll in such courses if they choose to do so. 

In enacting the student-aid programs at issue, Congress specifically prohibited the Government 
from exercising any supervision or control over the content of courses offered at participating 
institutions of higher education. 20 U.S.C. § 3403(b). Indeed, the statute requires the Federal 
Defendants to provide funds to assist students in paying for their education at any college or 
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university that is “accredited by a nationally recognized accrediting agency or association,” id. 

§ 1001(a)(5), regardless of the course of study they pursue at such an institution. 

Plaintiff alleges that the student-aid programs “provide assistance and tangible financial 
aid that facilitates, reinforces, and supports discrimination motivated by malice against men at 
Columbia,” Compl. ]j 54; that this “result[s] in disparate treatment of men,” id. 55; and that the 
Federal Defendants take these actions in a manner that “knowingly assist[s] the discrimination 
against men,” id. 56. These allegations fall short of those needed to sustain a constitutional 
claim. In particular, although the complaint alleges that the Federal Defendants “know” that 
their actions “result in disparate treatment of men,” id. fflf 55-56, it nowhere alleges that they 
administer the student-aid programs in this way specifically “because of... its adverse effects” 
on men, Personnel Adm V, 442 U.S. at 279 (emphasis added). That is, Plaintiff has failed to 
make “specific allegations of fact necessary to sustain the claim that a discriminatory purpose 
was a motivating factor in any actions taken by defendants—that is,” that the student-aid 
programs were enacted and administered in this way “because of, not merely in spite of, its 
allegedly detrimental effects on [men].” Grimes, 832 F. Supp. at 708. 

An analogous claim in the race-related context was rejected several years ago in the 
Grimes case. There, a group of African-American students charged that the New York City 
public school curriculum “distorts and demeans the role of African Americans and excludes the 
existence, contributions, and participation of African Americans in various aspects of world and 
American culture, sciences, history, arts and other areas of human endeavor,” which as a result, 
discriminated against these students. Id. at 706 (internal quotation marks omitted). Although the 
school authorities had “implemented a Holocaust Curriculum and an Italian Heritage 
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Curriculum, but did not adopt a special curriculum to focus on issues of particular importance to 
African Americans,” the district court found that the “Plaintiffs had failed to come forward with 
the specific allegations of fact necessary to sustain the claim that a discriminatory purpose was a 
motivating factor in any actions taken by defendants — that is, that the curriculum was adopted 
because of, not merely in spite of, its allegedly detrimental effects on African American 
students.” Id. at 708. 

Here, Plaintiffs claims against the Federal Defendants are infinitely more remote. The 
complaint does not allege that Federal Defendants played any role in creating the curriculum 
about which Plaintiff is concerned, and the curriculum in question is not part of a mandatory 
public school offering, but rather comprises elective university courses. The complaint seeks 
relief from the Federal Defendants merely on the ground that they provide funds by which 
students can defray part of the cost of attending eligible institutions of higher education, at which 
they may choose any available course of study. Because Plaintiff does not thus allege sufficient 
facts to support an inference of intentional discrimination based on gender on the face of the 
student-aid programs, or in their administration by the Federal Defendants, his Fifth Amendment 
claim must be dismissed for failure to state a claim. 
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CONCLUSION 


For the reasons stated above, the Court should dismiss Plaintiffs complaint against the 


Federal Defendants. 


Dated: New York, New York 
October 24,2008 


Respectfully submitted, 

MICHAEL J. GARCIA 
United States Attorney for the 
Southern District of New York 
Attorney for the U.S. Department of Education and 
M f Education 



By: 


JEAN-DAVID BARNEA 

Assistant United States Attorney 

86 Chambers Street, 3rd Floor 

New York, New York 10007 

Tel: (212) 637-2679 

Fax: (212) 637-2717 

Emai 1: j ean-david. barnea@usdoj. gov 
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PRELIMINARY STATEMENT 

The U.S. Department of Education (the “Department”), and Margaret Spellings, 

Secretary of Education (collectively, the “Federal Defendants”), by their attorney Lev L. Dassin, 
Acting United States Attorney for the Southern District of New York, respectfully submit this 
memorandum of law in support of their motion to dismiss the First Amended Class Action 
Complaint (“Am. Compl.”) as against them, pursuant to Federal Rule of Civil Procedure 
12(b)(1) and (b)(6). 

Plaintiffs Roy Den Hollander and William A. Nosal (“Plaintiffs”), who are proceeding 
pro se, seek injunctive and declaratory relief to prevent the Federal Defendants from providing 
funds that benefit Columbia University, its Institute for Research on Women & Gender (the 
“Institute”) and its School of Continuing Education (collectively, “Columbia”), including student 
aid, grants, and loans. Their complaint proceeds on two theories: (1) that the Institute espouses a 
“religious” ideology in that its teachings are infused with the philosophy of “Feminism,” in 
supposed violation of the Establishment Clause of the First Amendment; and (2) that Columbia 
and the Institute discriminate on the basis of gender because their teachings “demonize[] men 
and exalt[] women,” and because they do not have a “Men’s Studies” department, in supposed 
violation of the Due Process Clause of the Fifth Amendment. Plaintiffs’ claims against the 
Federal Defendants are predicated upon these defendants’ alleged provision of funds directly to 
the university, their provision of financial assistance to students attending the university, and the 
Department’s supposed “delegation] [of] its accrediting power to the [Board of] Regents [of the 
University of the State of New York]” (the “Regents”), a state agency. 

Both of Plaintiffs’ constitutional arguments are so plainly without merit that this Court 
should dismiss the lawsuit. Plaintiffs’ First Amendment argument with regard to funds provided 
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to students is foreclosed by Establishment Clause jurisprudence which makes it plain that it is 
constitutional for a government program to offer public financial assistance to students to defray 
the cost of their education, even if some of the students use the funds to pursue religious studies 
or study at a religious institution. Moreover, the Court may take judicial notice of materials 
demonstrating that Plaintiffs’ allegations regarding the Department’s funding of Women’s 
Studies and the teaching of “Feminism” at Columbia and the Institute and regarding the 
Department’s supposed “delegation” of its accreditation duties to the Regents are demonstrably 
false, and thus should not be credited for the purposes of this motion. Furthermore, Plaintiffs’ 
allegations are insufficient to establish that “Feminism” is a religion for the purposes of the 
Establishment Clause. 

As for Plaintiffs’ Fifth Amendment claim against the Federal Defendants, they lack 
standing because they cannot point to any cognizable harm they have suffered as a result of the 
existence of the federal programs at issue, and the Court thus lacks subject matter jurisdiction 
over their claim. In any event, Plaintiffs’ due process claim fails because their complaint does 
not allege sufficient facts to show that the programs at issue, or the manner in which they are 
administered by the Federal Defendants, discriminate on the basis of gender. 

BACKGROUND 

A. Plaintiffs’ Amended Complaint 

Plaintiffs’ Establishment Clause claim is predicated on their view that Columbia and the 
Institute “propagate[] Feminism” in their course offerings, which is a “modem-day religion.” 
Am. Compl. ]f 2. The “religion” of “Feminism,” Plaintiffs allege, is not “theistic in nature” but 
rather “stem[s] from moral, ethical or even malevolent tenets that are held with the strength of 


2 
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traditional religious convictions,” id. 4, and its “tenets” include “historical revisionism, 
propagandizing, unanimity of thought labeled ‘politically correct,’ a pantheon of idols such as 
Mary Wollstonecraft, [and] de facto disciples and apostles,” id. ][ I 1; see also id. ][ 5(a)-(n). 
Plaintiffs allege that the Federal Defendants “provide^ grants, direct loans of federal funds, 
guarantees for loans from private lenders, and work-study programs,” as well as student loans, to 
Columbia, the Institute, and their students. Id. ]fl[ 55-62. Plaintiffs further allege that the 
Department has “delegated” to the Regents, a New York state agency that is also a defendant in 
this action, “the responsibility for determining which higher educational institutions are eligible 
for Federal student aid programs.” Id. K 53; see also id. 20. According to the complaint, these 
forms of assistance violate the First Amendment because the Federal Defendants’ provision of 
financial support to Columbia and its supposed “support and approval” for the Regents’ alleged 
“furthering] [of] the religion Feminism by approving Columbia University,” violate the 
constitutional proscription against the Government “favor[ing] any sect... or adopting] 
programs or practices that aid any religion.” Id. ]j 23; see also id. ]fl[ 277-78. 

Plaintiffs’ Due Process Clause claim arises out of Columbia’s alleged “invidious 
discriminatory practices” against men, id. ][ 125, which include its application of the “misandry 
doctrine of Feminism in order to impose a unitary belief system of Feminist orthodoxy that 
dictates the thoughts, speech, and conduct of members of the University and society-at-large,” 
id. ]f 71. Plaintiffs claim that Columbia’s teachings “demonize[] men and exalt[] women” and 
are used “to justify discrimination against men based on collective guilt and old fashion 
stereotypes,” id. 1} 91: men are “stereotype[d] ... as the primary cause for most, if not all, the 
world’s ills throughout history,” while “[fjemales are credited with inherent goodness who are 
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oppressed and colonized by men,” id. 77. Plaintiffs further assert that Columbia does not have 
a “Men’s Studies” department, nor do the Regents require it to have such a program, which, 
according to the complaint, “infers a motive of partiality against men” on behalf of the Regents, 
and deprives the Plaintiffs of an educational opportunity on the basis of their sex. Id. 108-10; 
see also id. ]fl[ 210, 219, 222-25. According to the complaint, the Federal Defendants are 
implicated because they “knowingly aid[] [these] invidious discriminatory practices” by 
providing “financial funds” to Columbia “either directly or indirectly” (/.<?., allegedly through the 
Regents or through aid to students), which violates the “equal protection clause of the 5th 
Amendment,” id. 124-25; see also id. 281-82. 

B. The U.S. Department of Education and Columbia University 

Columbia is an eligible institution under the Higher Education Act (“HEA”), as amended, 
20 U.S.C. § 1001 et seq., and, as such, may participate in the programs authorized under that 
statute. In order to become eligible for such programs, a college or university must meet several 
general criteria, including being “accredited by a nationally recognized accrediting agency or 
association,” see id. § 1001(a)(5), which can be a private organization or a state agency, see id. 

§ 1099b (specifying exclusive criteria for Department’s recognition of private and state 
accrediting agencies); see also 34 C.F.R. § 602.1 et seq. (implementing regulations). The 
Department last published a list of the accrediting agencies it has recognized in September of 
2000. See Dep’t of Educ., Nationally Recognized Accrediting Agencies and State Approval 
Agencies, 65 Fed. Reg. 53,277 (Sept. 1, 2000). 1 


‘The current list is available on the Department’s website at http://www.ed.gov/admins/ 
finaid/ accred/ index. html. 
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While the Regents is a recognized accrediting agency for institutions of higher education 
in New York, see id. at 53,282, it is not the accrediting agency that has accredited Columbia. 

See N.Y. State Bd. of Regents & Comm’r of Educ., Handbook of Institutional Accreditation 96- 
100 (June 2007) (listing all institutions of higher education accredited by the Regents and the 
New York State Department of Education), available at http://www.highered.nysed.gov/ocue/ 
accreditation/handbook/documents/AccreditationHandbookRevisedJune2007.pdf. 2 Instead, 
Columbia, like most private colleges and universities in New York state, is accredited through 
the Middle States Commission on Higher Education, a private accrediting agency which is also 
recognized by the Department. See 65 Fed. Reg. at 53,278; see also Middle States Comm’n on 
Higher Educ., Institution Directory — Columbia University (visited on December 31, 2008), 
available at http://www.msche.org/institutions_view.asp7idinstitutionM44. 

Pursuant to their authority under the HEA and other statutes, the Federal Defendants 
administer a variety of loan and grant programs that provide financial support to eligible colleges 
and universities, as well as direct or indirect financial assistance to students attending such 
institutions. All of these programs are summarized in an annual guide published by the 
Department of Education, listing these programs alongside others benefitting other types of 
educational institutions (such as primary and secondary schools). See Office of Commc’ns & 
Outreach, U.S. Dep’t of Educ., Guide to U.S. Department of Education Programs (2008), 
available at http://www.ed.gov/programs/gtep/gtep.pdf. 

2 For the reasons explained below, the Federal Defendants ask the Court to take judicial 
notice of this report, authored by the state agencies in question, in connection with the instant motion 
to dismiss. Furthermore, the Federal Defendants also ask the Court to take judicial notice of other 
materials cited in this section. All of these materials are reproduced as exhibits to the Declaration 
of Jean-David Barnea accompanying this motion. 
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With respect to direct or indirect federal support for students, the programs in question 
include: (a) student loan programs, such as the Federal Family Education Loan Program, 20 
U.S.C. § 1071 etseq., and the William D. Ford Federal Direct Loan Program, id. § 1087a et seg.; 
(b) campus-based programs, administered directly by individual schools’ financial aid offices, 
such as Federal Perkins Loan programs, id. § 1087aa et seq., and Federal Work-Study, 42 U.S.C. 
§ 2751 etseq.; (c) grant programs, such as the Federal Pell Grant Program, 20 U.S.C. § 1070a et 
seq.; (d) fellowships for graduate studies, such as the Jacob K. Javits Fellowships, id. § 1134 et 
seq.; (e) field-specific grants, such as for international or foreign-language study under such 
programs as the Fulbright-Hays program, 22 U.S.C. § 2452, or teacher training under such 
programs as the TEACH Grant Program, 20 U.S.C. § 1070a; and (f) aid for specific groups of 
students including economically disadvantaged students under programs such as Student Support 
Services, id. § 1070a-14, and minority students under programs such as the Minority Science and 
Engineering Improvement Program, id. § 1067 et seq. (collectively referred to herein as 
“student-aid programs”). 

In addition, the Department provides assistance directly to colleges and universities to 
fund certain research, certain types of schools, certain fields of study, international study, and 
certain types of education (such as adult education or educational opportunities for disabled 
students). For example, the Department administers the Fund for the Improvement of 
Postsecondary Education, id. § 1138 et seq., which finances university-sponsored research into 
higher-education reform and various international exchanges; projects to support educational 
opportunities for students with disabilities, id. § 1140 et seq.; funds for Historically Black 
Colleges and other schools targeted to minority students, id. § 1060 et seq.; projects to improve 
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the education of students whose first language is not English, id. § 6861; and, perhaps 
tangentially relevant to this case, the Women’s Educational Equity Program, id. § 7283 et seq., 
which funds the implementation of gender-equity policies and research into issues of gender in 
education, id. § 7283b(b) (collectively referred to herein as “school grants”). As for the 
Women’s Educational Equity Program, a review of the Department’s website shows that no new 
grants have been made under this program since 2005, and that Columbia has never received a 
grant under this program since its inception in 2001. See U.S. Dep’t of Educ., Women’s 
Educational Equity-Awards (visited December 31, 2008), available at http://www.ed.gov/ 
programs/equity/awards.html; see also Guide to U.S. Department of Education Programs, supra, 
at 244-25. 3 

Significantly, with respect to student-aid programs and school grants, and indeed all 

Department programs, the Department is statutorily forbidden — twice — from interfering with 

or exerting any influence over a school’s curriculum: 

No provision of any applicable program shall be construed to authorize any 
department, agency, officer, or employee of the United States to exercise any 
direction, supervision, or control over the curriculum, program of instruction, 
administration, or personnel of any educational institution, school, or school 
system, or over the selection of library resources, textbooks, or other printed or 
published instructional materials by any educational institution or school 
system .... 

20 U.S.C. § 1232a; accord id. § 3403(b). 


3 The Department has recently issued a notice inviting applications for grants under this 
program for 2009. See Office of Innovation & Improvement, Dep’t of Educ., Women’s Educational 
Equity Act Program (WEEA); Notice Inviting Applications for New Awards for Fiscal Year (FY) 
2009, 74 Fed. Reg. 101 (Jan. 2, 2009). 
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ARGUMENT 

I. Standard for a Motion to Dismiss and Judicial Notice 

‘“In ruling on a motion to dismiss for failure to state a claim upon which relief may be 
granted, the court is required to accept the material facts alleged in the complaint as true.’” 
Buyers & Renters United to Save Harlem v. Pinnacle Group N. Y. LLC, 575 F. Supp. 2d 499, 506 
(S.D.N.Y. 2008) (quoting Frasier v. Gen. Elec. Co., 930 F.2d 1004, 1007 (2d Cir. 1991)). 

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual 
allegations, a plaintiffs obligation to provide the grounds of his entitlement to relief requires 
more than labels and conclusions, and a formulaic recitation of the elements of a cause of action 
will not do.” Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1964 (2007) (internal quotation 
marks, citations, and alterations omitted). “Indeed, a plaintiff must assert ‘enough facts to state a 
claim to relief that is plausible on its face.’” Buyers & Renters, 575 F. Supp. 2d at 507 (quoting 
Twombly, 127 S. Ct. at 1974). “This ‘plausibility standard’ is a flexible one, ‘obliging] a 
pleader to amplify a claim with some factual allegations in those contexts where such 
amplification is needed to render the claim plausible.’” Id. (quoting Iqbal v. Hasty, 490 F.3d 143, 
157-58 (2d Cir. 2007)) (alteration in original). 

In deciding a Rule 12(b)(6) motion to dismiss, “the Court may consider . . . matters of 
which judicial notice may be taken,” Edison Fund v. Cogent Inv. Strategies Fund, Ltd., 551 F. 
Supp. 2d 210, 217 (S.D.N.Y. 2008) (citing Chambers v. Time Warner, Inc., 282 F.3d 147, 153 
(2d Cir. 2002)), such as pursuant to Federal Rule of Evidence 201, without converting it into a 
summary judgment motion, see Kramer v. Time Warner, Inc., 937 F.2d 767, 773 (2d Cir. 1991). 
Federal Rule of Evidence 201, in turn, permits a court to take judicial notice of matters that are 
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“capable of accurate and ready determination by resort to sources whose accuracy cannot 
reasonably be questioned.” Fed. R. Evid. 201(b). Moreover, a court need not credit allegations 
in a complaint “if they . . . are contrary to facts of which the Court will take judicial notice.” In 
re Livent, Inc. Noteholders Secs. Litig., 151 F. Supp. 2d 371, 406 (S.D.N.Y. 2001) (internal 
quotation marks and alterations omitted). 

Here, the Court may take judicial notice of the accreditation status of Columbia and of 
the programs administered by the Department, which are available from publicly available 
in formation that is not reasonably subject to dispute. See Or. Ass ’n of Homes for Aging, Inc. v. 
Oregon ex rel. Dep’t of Human Res., 5 F.3d 1239, 1243 n.2 (9th Cir. 1993) (a “court may take 
judicial notice of records and reports of administrative bodies”); accord Gleave v. Graham, 954 
F. Supp. 599, 605 (W.D.N.Y. 1997); see also Trujillo v. State, 809 S.W.2d 593, 595-96 (Tex. Ct. 
App. 1991) (taking judicial notice of a school’s accreditation status). 

A motion to dismiss a complaint for lack of the plaintiffs standing is generally brought 
pursuant to Federal Rule of Civil Procedure 12(b)(1). See First Capital Asset Mgmt., Inc. v. 
Brickellbush, Inc., 218 F. Supp. 2d 369, 377-78 (S.D.N.Y. 2002). “As the party seeking to 
invoke the subject matter jurisdiction of the district court, the plaintiff bears the burden of 
demonstrating that there is subject matter jurisdiction in the case.” Jones v. Astrue, 526 F. Supp. 
2d 455, 458-59 (S.D.N.Y. 2007) (citations and internal quotation marks omitted). “In 
considering a motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1), 
federal courts need not accept as true contested jurisdictional allegations[;] [rjather, a court may 
resolve disputed jurisdictional facts by referring to evidence outside the pleadings.” Id. at 458 
(citation and internal quotation marks omitted). 
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II. Plaintiffs’ Establishment Clause Claim Must Be Dismissed. 

“The Establishment Clause of the First Amendment ... prevents [the Government] from 
enacting laws that have the ‘purpose’ or ‘effect’ of advancing or inhibiting religion.” Zelman v. 
Simmons-Harris, 536 U.S. 639, 648 (2002). Plaintiff does not allege, nor is there any suggestion 
in the complaint, that Congress enacted the Department programs at issue for a religious 
“purpose.” “Thus, the [only] question ... is whether [these] program[s] nonetheless ha[ve] the 
forbidden ‘effect’ of advancing or inhibiting religion.” Id. 

Plaintiffs’ complaint suggests that they believe the forbidden effect at issue the 
Department’s provision of funding to Columbia, which allegedly proceeds in three avenues: the 
Federal Defendants’ provision of “funds . . . paid . . . to . . . students who then pay over the funds 
to Columbia,” Am. Compl. ][ 21; their provision of “funds . . . paid . . . directly to Columbia 
University,” id.', and their “delegation of [the Department’s] accreditation powers to the Regents, 
which the Regents, with [the Department’s] knowledge, use to approve [Department] funds to 
support Columbia University’s Women’s Studies Department,” id. f 20. 

As set forth below, none of these theories successfully states a claim under the 
Establishment Clause because: (1) the Department’s student-aid programs do not “advance 
religion” for Establishment Clause purposes, but rather simply provide students with funds they 
may use to pursue any course of study at a participating institution, whether in a religious field or 
a non-religious field; (2) the Department’s school grants do not directly fund Columbia’s 
teachings (religious or not) at issue in this litigation; and (3) the Department has not delegated 
any authority to the Regents. Moreover, as relevant to all of Plaintiffs’ theories, (4) “Feminism” 
is not a religion for the purposes of the First Amendment. 
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A. The Federal Defendants’ Assistance to Columbia and Its Students 
Does Not Violate the Establishment Clause 

1. The Student-Aid Programs Are Constitutional Because They 

Merely Support Students ’ Private Choices to Study Religious or 
Nonreligious Topics. 

First, with respect to the student-aid programs, the Establishment Clause does not 
prohibit the Government from providing funds to individuals who choose to use the funds to 
pursue religious education. In the context of government funding for education, there is a 
material constitutional difference between, on the one hand, “government programs that provide 
aid directly to religious schools,” and, on the other hand, “programs of true private choice, in 
which government aid reaches religious schools only as a result of the genuine and independent 
choices of private individuals.” Zelman, 536 U.S. at 649. An example of the former type of 
program was the one declared unconstitutional by the U.S. Supreme Court in Committee for 
Public Education & Religious Liberty v. Nyquist, 413 U.S. 756 (1973). In that case, the State of 
New York had enacted a law that provided direct money grants and tax benefits to private 
religious schools in an amount “unrelated to the amount of money actually expended by any 
parent on tuition,” and further offered parents tuition reimbursements that gave them “an 
incentive ... to send their children to sectarian schools.” Id. at 762-64, 786, 790. 

By contrast, “where a government aid program is neutral with respect to religion, and 
provides assistance directly to a broad class of citizens who, in turn, direct government aid to 
religious schools wholly as a result of their own genuine and independent private choice, the 
program is not readily subject to challenge under the Establishment Clause.” Zelman, 536 U.S. 
at 652. This type of program is exemplified by the program approved by the Court in the Zelman 
case: an Ohio school-voucher program that gave parents a voucher worth a certain dollar amount 
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per student, which could be used toward tuition costs at any local private school, whether 
religious or non-religious. Id. at 645-47; see also Witters v. Wash. Dep’t of Servs.for the Blind, 
474 U.S. 481 (1986) (state vocational-assistance program for the blind constitutionally permitted 
a recipient to use funds to study at a religious college). 

The student-aid programs at issue in this suit fall squarely on the permissible side of the 
Zelman rubric. These programs are available to nearly every student at an eligible college or 
university, public or private, religious or non-religious, in the United States. See generally 20 
U.S.C. § 1001 (providing eligibility criteria for participating colleges and universities). Thus, 
even if the Institute did offer “religious” courses, there would be nothing unconstitutional about 
programs supporting students’ individual decisions to enroll in such courses using funds 
provided by the Federal Defendants. 

2. Plaintiffs ’ Allegations of Direct Federal Funding for Columbia’s 

Teaching at Issue Are Contrary to Judicially Noticeable Facts 
and Must Be Rejected. 

Second, to the extent that Plaintiffs’ amended complaint can be read to allege that the 
Department directly funds Columbia and “benefits] the Women’s Studies program and the 
furthering of Feminism at Columbia” (although their allegation that this is so is tellingly made 
only “[o]n information and belief’), Am. Compl. 56, this allegation does not need to be 
credited in light of the materials of which the Government wishes the Court to take judicial 
notice. As discussed above, a court need not credit allegations in a complaint “if they ... are 
contrary to facts of which the Court will take judicial notice.” In re Livent, 151 F. Supp. 2d at 
406 (internal quotation marks and alterations omitted). 
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Here, the Federal Defendants have asked the Court to take judicial notice of the various 
school grant programs administered by the Department, through which it provides funds to 
colleges and universities. These grants primarily fund educational research and programs that 
give educational opportunities to particular groups of students, and thus bear no relation to 
Plaintiffs’ allegations that the Federal Defendants directly fund Columbia’s teaching of 
Women’s Studies and Feminism. 

The only Department program that, at first blush, might seem related to Plaintiffs’ 
allegations is the Women’s Educational Equity Program, which sponsors research into gender- 
related issues in education and provides support for the implementation of gender-equity policies 
at schools. See 20 U.S.C. § 7283b(b). This program, however, could not be used to support any 
program that discriminates on the basis of gender, because its explicit goal is to encourage 
gender “equity.” Nor, in light of the statutory proscription against the Department exercising 
any control over schools’ curricula, could any funding out of this program influence the teaching 
of “Feminism” at Columbia. And, perhaps most importantly, the Department’s judicially 
noticeable records for this program reveal that Columbia and the Institute have never received 
any funding through it. See Women 's Educational Equity-Awards, supra. As a result, Plaintiffs 
cannot credibly allege that the Department directly funds Columbia’s teachings at issue in this 
suit. 

3. Plaintiffs 9 Allegation that the Federal Defendants Delegated Any 
“Accreditation Power ” to the Regents Is Contrary to Judicially 
Noticeable Facts, and Insufficient as a Matter of Law to Hold the 
Federal Defendants Responsible for the Regents 9 Actions. 

Third, Plaintiffs seek to hold the Department responsible for various programs and 
activities of the Regents, flowing from the Department’s supposed “delegation” of its 
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accreditation responsibilities to the Regents. While the Department has indeed recognized the 
Regents as a recognized accreditation agency (and has no reason to believe that any of the 
Regents’ policies are unlawful or discriminatory), it need not answer for the Regents’ actions in 
this suit because no such delegation exists. It is undisputed that in order to be eligible for many, 
if not all, of the programs at issue in this litigation, a college or university must be “accredited by 
a nationally recognized accrediting agency or association,” see 20 U.S.C. § 1001(a)(5), which 
can be a private organization or a state agency, see id. § 1099b. The materials that the Federal 
Defendants have asked the Court to judicially notice demonstrate that Columbia is indeed an 
accredited university, but that this accreditation was made by the Middle States Commission on 
Higher Education, a private organization, and not by the Regents, a state agency and defendant 
in this action. See supra at 5 (citing to the Regents’ and the MSCHE’s respective published lists 
of the schools they accredit). Thus, the Court may reject out of hand Plaintiffs’ allegations 
detailing the Department’s supposed “delegation of [its] accreditation powers to the Regents, 
which the Regents, with [the Department’s] knowledge, use to approve [Department] funds to 
support Columbia University’s Women’s Studies Department,” Am. Compl. ][ 20, as “contrary to 
facts of which the Court will take judicial notice,” In re Livent, 151 F. Supp. 2d at 406 (internal 
quotation marks and alterations omitted). 

Moreover, regardless of which entity accredited Columbia, the Department is not 
responsible for the acts of a private (or state) accreditation organization simply because it 
conditions participation in certain grant and loan programs on such accreditation. A non¬ 
government entity can be liable under a theory of “state action” if there is “such a close nexus 
between the [government] and the challenged action that seemingly private behavior may be 
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fairly treated as that of the [government] itself.” Flagg v. Yonkers Sav. & Loan Ass ’n, FA, 396 
F.3d 178, 187 (2d Cir. 2005) (internal quotation marks omitted). All of the courts to have 
examined the issue have concluded that the acts of private accreditation organizations for 
schools and colleges, which make them eligible for government benefits or other recognition, do 
not subject the organizations to the “state action” doctrine. See, e.g., Hiwassee Coll., Inc. v. S. 
Ass ’n of Colls. & Schs., 531 F.3d 1333, 1335 (11th Cir. 2008); McKeesport Hosp. v. 
Accreditation Council for Graduate Med. Educ., 24 F.3d 519, 523-25 (3d Cir. 1994); Rohan v. 
Am. Bar Ass’n, No. 93 CV 1338 (SJ), 1995 WL 347035, at *4-*6 (E.D.N.Y. May 31, 1995), 
aff’d, 1996 WL 75767 (2d Cir. Feb. 21, 1996). The same conclusion follows for an alleged 
delegation by the federal government to a state agency, a non-federal entity. 

In any event, the federal government itself, as opposed to its alleged delegee, can only be 
held responsible to the extent that the statute authorizing the delegation in question improperly 
delegates “policy-making” authority to non-federal employees. See Mulroy v. Block, 569 F. 
Supp. 256 (N.D.N.Y. 1983); see also Ocean Conservancy v. Evans, 260 F. Supp. 2d 1162, 1183 
(M.D. Fla. 2003) (“It is well-established that federal agencies may not delegate their statutory 
authorities to private parties. The ultimate test of the validity of an agency’s delegation of 
responsibility to a private party is whether the delegating agency retains final decision-making 
authority.” (citing Perot v. FEC, 97 F.3d 553, 559 (D.C. Cir. 1996), and Riverbend Farms v. 
Madigan, 958 F.2d 1479, 1488 (9th Cir. 1992))). However, the statutory scheme at issue here 
can hardly be described as delegating such authority to accreditation agencies: rather than 
delegating any policymaking authority to these entities, the Department only recognized 
accreditation agencies that meet certain criteria specified by statute. See 20 U.S.C. § 1099b; 34 
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C.F.R. § 602.1 et seq. The policy is thus set by statute, and the Department simply entertains 
and approves the applications of private (or state) accrediting agencies that meet the statutory 
criteria. Thus, the Department can have no liability for any of the acts attributed the Regents in 
the complaint. 

B. The Institute’s Courses Are Not “Religious” for Purposes of the 
Establishment Clause. 

Plaintiffs also fail to state a claim under the Establishment Clause because the allegations 
of their complaint do not show that “Feminism” is a religion — and thus, even if the Department 
had provided the alleged funding or support to Columbia, it would not run afoul of this 
provision. Despite the complaint’s implicit suggestion to the contrary, the Establishment Clause 
“does indeed distinguish between religious [philosophies] and secular [philosophies].” 
Immediate v. Rye Neck Sch. Dist., 73 F.3d 454, 462 (2d Cir. 1996) (citing Wisconsin v. Yoder, 
406 U.S. 205, 215-19 (1972)). Although the complaint asserts that “[a] belief system need not 
be theistic in nature to be a religion but rather can stem from moral, ethical or even malevolent 
tenets that are held with the strength of traditional religious convictions,” Am. Compl. ][ 4, not 
every “belief system,” no matter how strongly held, is a religion for constitutional purposes. 
Even accepting Plaintiffs somewhat bizarre characterization of the nature of “Feminis[t]” 
beliefs, id. If 11 (“historical revisionism, propagandizing, unanimity of thought labeled 
‘politically correct,’ a pantheon of idols such as Mary Wollstonecraft, de facto disciples and 
apostles”); see also id. U 5(a)-(n), it is clear that these do not make “Feminism” into a religion. 
While Plaintiffs strive valiantly to shoehorn their singular notions of “Feminism” into the 
constitutional rubric of “religion,” they ultimately fail. 
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While there is no bright line separating religious from secular belief systems, courts have 
laid out relevant criteria for distinguishing the two, including that religious beliefs are generally 
characterized by, inter aha, “ultimate ideas,” “metaphysical beliefs,” a “moral or ethical 
system,” and the “accoutrements of religion.” See United States v. Meyers, 95 F.3d 1475, 1483 
(10th Cir. 1996); see also Yoder, 406 U.S. at 215-16 (“a ‘religious’ belief or practice entitled to 
constitutional protection” is “not merely a matter of personal preference, but one of deep 
religious conviction, shared by an organized group, and intimately related to daily living”). 
Indeed, courts have specifically cautioned that defining “religion” too broadly for Establishment 
Clause purposes is problematic and “unworkable” because it would subject nearly any 
“governmental activity]” to potential “censure.” Alvarado v. City of San Jose, 94 F.3d 1223, 
1230 (9th Cir. 1996); United States v. Allen, 760 F.2d 447, 450-52 (2d Cir. 1985) (definition of 
religion is much narrower for Establishment Clause than for Free Exercise Clause); see also 
Scott C. Idleman, The Underlying Causes of Divergent First Amendment Interpretations, 27 
Miss. C. L. Rev. 67, 73-81 (2007) (proposing theories regarding why courts have not adequately 
defined “religion” for constitutional purposes). 

Regardless of the criteria used, even the most charitable reading of Plaintiff s complaint 
does not establish that “Feminism” is a religious belief, as opposed to a secular philosophy. 
Courts, for example, have rejected litigants’ arguments that a high school’s Earth Day ceremony 
unconstitutionally promotes the “Gaia” religion, see Altman v. Bedford Cent. Sch. Dist., 245 F.3d 
49, 75-79 (2d Cir. 2001), or that a California city’s statue of an Aztec serpent-god violates the 
Establishment Clause because some New Age spiritualists and Mormons ascribed some religious 
significance to the ancient deity, see Alvarado, 94 F.3d at 1229-31, or even that a criminal law 
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prohibiting destruction of government property (including nuclear facilities) establishes the 
religion of “nuclearism,” Allen, 760 F.2d at 451. Although Plaintiffs attempt to portray 
“Feminism” in such a way as to imbue it with traditionally religious elements — suggesting that 
it “[pjropagates basic attitudes to the fundamental problems of life,” for example, Am. Compl. 

T1 5(b) — like the unsuccessful plaintiffs in these Establishment Clause cases, Plaintiffs’ 
argument collapses when it becomes clear that the philosophy in question, like those of the Earth 
Day organizers or New Agers, or that invented by the nuclear protesters, may “invoke ultimate 
concerns, [but] fail[s] to demonstrate any shared or comprehensive doctrine or to display any of 
the structural characteristics or formal signs associated with traditional religions.” Alvarado, 94 
F.3d at 1230. 

Moreover, with regard to the “establishment” component of the Establishment Clause, 
the relevant inquiry is whether the Government’s intent, as determined from the perspective of a 
reasonable observer, is to “establish” the particular religion in question. See Altman, 245 F.3d at 
75. Here, the complaint does not make any allegations that support the inference that reasonable 
observers believe that the purpose of federal support for Columbia is to establish the supposed 
religion of “Feminism” as the religion of the land. The complaint does not even establish that 
Plaintiffs themselves believe that the intention behind the federal funding at issue is to promote 
“Feminism,” cf Am. Compl. ]{ 61, let alone establish facts to show why a reasonable observer 
would think so.. 

Accordingly, the Establishment Clause does not restrict government practices which 
either advance or inhibit the study of Feminism or Women’s Studies. Thus, even if the 
Establishment Clause prohibited the Government from providing funds to individuals who 
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choose to use the funds to pursue religious education (which it conclusively does not), or if the 
Department provided funds to support the teaching of Feminism or Women’s Studies at 
Columbia (which it does not), or even if the Department encouraged or delegated to others the 
responsibility to encourage the study of Feminism or Women’s Studies at colleges around the 
country (which it most certainly does not), these actions, as alleged in the complaint, would not 
run afoul of the First Amendment. 

TIT. Plaintiffs’ Due Process Claim Should Be Dismissed. 

Plaintiffs’ second claim against the Federal Defendants arises under the Due Process 
Clause of the Fifth Amendment. They assert that the federal assistance to Columbia and the 
Institute in its teaching of Women’s Studies and Feminism violates this constitutional provision 
because it discriminates on the basis of gender. This claim must be dismissed for two reasons: 
Plaintiffs do not have standing to challenge the acts of the Federal Defendants because their 
complaint points to no cognizable injury they have suffered at the Federal Defendants’ hands. 
And, even if they had standing, Plaintiffs cannot show that the federal programs at issue 
unconstitutionally discriminate on the basis of gender because they cannot show that the 
programs constitute purposeful government discrimination. 

A. Plaintiffs Do Not Have Standing to Assert a Due Process Claim 
Against the Federal Defendants. 

“[T]he irreducible constitutional minimum of standing contains three elements: (1) there 
must be an injury in fact, — an invasion of a legally protected interest which is (a) concrete and 
particularized, and (b) actual or imminent, not conjectural or hypothetical; (2) there must be a 
causal connection between the injury and the conduct complained of; and (3) it must be likely, as 
opposed to merely speculative, that the injury will be redressed by a favorable decision.” Port 
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Washington Teachers ’ Ass ’n v. Bd. of Educ. of Port Washington Union Free Sch., 478 F.3d 494, 
498 (2d Cir. 2007) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)) (internal 
quotation marks omitted). The party invoking a court’s jurisdiction bears the burden of 
establishing standing. See Lujan, 504 U.S. at 561. Where that party does not establish standing 
to bring a claim, the court must dismiss the claim for lack of subject matter jurisdiction. See, 
e.g., Valley Forge Christian Coll. v. Americans United for Separation of Church & State, Inc., 
454 U.S. 464, 475-76 (1982). 

Plaintiffs’ complaint fails at the first of these requirements: It fails to allege a “concrete 
and particularized” injury Plaintiffs have suffered at the hands of the Federal Defendants. The 
complaint’s allegation of particularized harm essentially boils down to Plaintiffs’ stated interest 
in enrolling in a “Men’s Studies” course and consequent disappointment in learning that 
Columbia did not offer any such courses. See Am. Compl. 221, 225. The complaint does not, 
however, credibly allege that Plaintiffs were deprived of any ability to take such courses because 
of acts of the Federal Defendants. After all, no federal program can be used to “exercise any 
direction, supervision, or control over the curriculum, program of instruction, administration, or 
personnel of any educational institution,” 20 U.S.C. § 1232a, and thus the content of the courses 
offered at Columbia are outside the Department’s purview. Conversely, no student at an eligible 
institution is denied federal student aid simply because he or she chooses to enroll in a particular 
course, so if Plaintiffs located and enrolled in a “Men’s Studies” course at an accredited 
institution they might well qualify for federal student aid. 

Indeed, the very nature of Plaintiffs’ objection appears to be philosophical or political. 
Plaintiffs would prefer it if the student-aid programs were not available to Columbia students 
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who choose to enroll in courses or degree programs at the Institute, but Plaintiffs are not directly 
affected by the Department’s provision of such aid; and they would prefer it if Columbia offered 
additional courses that met with their approval, but they do not allege how the Federal 
Defendants influenced Columbia’s decision to offer the courses in question. 

Opposition to a government program for “philosophical and/or religious reasons [is a] 
generalized grievance, without any imminent tangible harm, [that] cannot confer standing.” 
Raiser v. United States, 325 F.3d 1182, 1184 (10th Cir. 2002) (opposition to death penalty); 
accord Gettman v. Drug Enforcement Admin., 290 F.3d 430, 435 (D.C. Cir. 2002) (support for 
legalization of marijuana); see also Minn. Fed. of Teachers v. Randall, 891 F.2d 1354, 1358-59 
(8th Cir. 1989) (teachers’ union’s opposition to law allowing students to take classes at religious 
colleges was based on “philosophical concerns” to program and thus the union lacked standing). 

Plaintiffs thus lack standing to assert a due process claim based on the federal programs 
at issue or the manner in which they are administered by the Federal Defendants. Accordingly, 
their due process claim should be dismissed pursuant to Federal Rule of Civil Procedure 12(b)(1) 
for lack of subject-matter jurisdiction. 

B. The Federal Programs Do Not Violate Due Process Because Plaintiffs 
Can Point to No Purposeful Government Discrimination 

Even if Plaintiffs had standing to pursue their due process claim against the Federal 
Defendants, such a claim fails on the merits of the pleadings. Like their First Amendment 
argument, Plaintiffs’ due process proceeds under three theories: that the Department provides 
student aid to Columbia students who enroll in courses at the Institute, see Am. Compl. If 114; 
that the Department provides federal aid directly to Columbia and the Institute that supports their 
teaching of Feminism and Women’s Studies, see id. ^f 117; and that the Department delegates 
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certain responsibilities to the Regents, which in turn encourages Columbia’s teaching of 
Feminism and Women’s Studies, see id. ]j 114. For the reasons explained above, this Court 
should not credit Plaintiffs’ allegations of direct federal funding for the teaching at issue or of 
any Department delegation of responsibility to the Regents. See supra Part II.B-C. 

As for the student-aid programs, it is well established that the Fifth Amendment’s Due 
Process Clause contains an “equal protection component” that forbids the Federal Government 
from discriminating on the basis of sex. Heckler v. Mathews, 465 U.S. 728, 730-31 (1984). 4 
That constitutional rule forbids, for example, “statute[s] that classify] individuals on the basis of 
their gender,” except in rare circumstances. Id. at 744 (internal quotation marks omitted). But 
Plaintiffs make no claim that the student-aid programs classify individuals according to gender. 

“When a statute gender-neutral on its face is challenged on the ground that its effects 
upon [one gender] are disproportionately] adverse, a twofold inquiry is . . . appropriate. The 
first question is whether the statutory classification is . . . indeed neutral in the sense that it is not 
gender-based. If the classification itself, covert o[r] overt, is not based upon gender, the second 
question is whether the adverse effect reflects invidious gender-based discrimination. In this 
second inquiry, impact provides an important starting point, but purposeful discrimination is the 
condition that offends the Constitution.” Personnel Adm ’r of Mass. v. Feeney, 442 U.S. 256, 

274 (1979) (citation and internal quotation marks omitted); accord Collier v. Barnhart, 473 F.3d 
444 , 448 (2d Cir. 2007). 


4 The “approach to Fifth Amendment equal protection claims has always been precisely 
the same as to equal protection claims under the Fourteenth Amendment,” Weinberger v. 
Wiesenfeld, 420 U.S. 636, 638 n.2 (1975), and thus cases applying either of these constitutional 
provisions are relied upon herein. 
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Here, the statutes enacting the student-aid programs contain no classifications at all 
potentially relating to gender, nor does the complaint suggest as much. Thus, Plaintiffs can 
succeed on their due process claim only if they show that the student-aid programs, or the 
manner in which they are administered by the Federal Defendants, “reflect[] invidious gender- 
based discrimination,” and that this discrimination is “purposeful.” This means that even if 
government conduct has a disproportionate impact on members of one gender, a successful 
plaintiff must assert that “the decisionmaker ... selected or reaffirmed a particular course of 
action at least in part because of not merely in spite of its adverse effects upon an identifiable 
group.” Personnel Adm V, 442 U.S. at 279 (emphasis added); accord Grimes ex rel. Grimes v. 
Sobol, 832 F. Supp. 704 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 1994). “In alleging a claim 
. . . based on a constitutional violation, the ‘[discriminatory purpose’ with which a defendant 
must have acted ‘implies more than intent as volition or intent as awareness of the 
consequences.’” Grimes, 832 F. Supp. at 708 (quoting Personnel Adm ’r, 442 U.S. at 279). 

Even accepting Plaintiffs’ characterization of the content of the courses offered at the 
Institute as “demoniz[ing] men and exalt[ing] women,” Am. Compl. ][ 91, they do not state a 
constitutional claim against the Federal Defendants when they allege that the Department 
provides students with the financial opportunity, but not any government mandate, to enroll in 
such courses if they choose to do so. As explained above, Congress has specifically prohibited 
the Department from exercising any supervision or control over the content of courses offered at 
participating institutions of higher education, through the student-aid or other programs, 20 
U.S.C. § 1232a, and thus the Federal Defendants may not deny funds to students at a 
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participating college or university based on the course of study they pursue at such an institution. 

Plaintiffs allege that the Department provides “student aid to colleges and universities, 
including Columbia . . . , that [offer courses in] Women’s Studies,” Am. Compl. ^ 114; that this 
aid “advanc[es] the disparate treatment of males and the harmful impact of [Women’s Studies] 
programs,” id. ]j 115; that this aid contributes to societal differences in the treatment of men and 
women, see id. fflf 117-22; and that this aid “directly result[s] in disparate treatment of men at 
Columbia,” id. T] 123. They conclude that the Department “knowingly assist[s] the prejudicial 
dissimilar treatment of men” through the provision of such aid. Id. ^ 124. 

These allegations fall short of those needed to sustain their constitutional claim. In 
particular, although the complaint alleges that the Federal Defendants “know[]” that their actions 
“assist the prejudicial dissimilar treatment of men,” id. U 124, it nowhere alleges that they 
administer the student-aid programs in this way specifically “ because of... its adverse effects” 
on men, Personnel Adm ’r, 442 U.S. at 279 (emphasis added). That is, Plaintiffs have failed to 
make “specific allegations of fact necessary to sustain the claim that a discriminatory purpose 
was a motivating factor in any actions taken by defendants—that is,” that the student-aid 
programs were enacted and administered in this way “ because of, not merely in spite of, [their] 
allegedly detrimental effects on [men].” Grimes, 832 F. Supp. at 708 (emphases in original). 

An analogous claim in the race-related context was rejected several years ago in the 
Grimes case. There, a group of African-American students charged that the New York City 
public school curriculum “distorts and demeans the role of African Americans and excludes the 
existence, contributions, and participation of African Americans in the various aspects of world 
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and American culture, sciences, history, arts and other areas of human endeavor,” which as a 
result, discriminated against these students. Id. at 706 (internal quotation marks omitted). 
Although the school authorities had “implemented a Holocaust Curriculum and an Italian 
Heritage Curriculum, but did not adopt a special curriculum to focus on issues of particular 
importance to African Americans,” the district court found that the “Plaintiffs had failed to come 
forward with the specific allegations of fact necessary to sustain the claim that a discriminatory 
purpose was a motivating factor in any actions taken by defendants — that is, that the 
curriculum was adopted because of, not merely in spite of, its allegedly detrimental effects on 
African American students.” Id. at 708 (emphases in original). 

Here, Plaintiffs’ claims against the Federal Defendants are infinitely more remote. The 
complaint does not allege that Federal Defendants played any role in creating the curriculum 
about which Plaintiffs are concerned, and the curriculum in question is not part of a mandatory 
public school offering, but rather comprises elective university courses. The complaint seeks 
relief from the Federal Defendants merely on the ground that they provide funds by which 
students can defray part of the cost of attending eligible institutions of higher education, at which 
they may choose any available course of study. Because Plaintiffs do not thus allege sufficient 
facts to support an inference of intentional discrimination based on gender on the face of the 
student-aid programs, or in their administration by the Federal Defendants, their Fifth 
Amendment claim must be dismissed for failure to state a claim. 


25 


Case 1:08-cv-07286-LAK-KNF Document 26 Filed 01/09/2009 Page 33 of 33 


CONCLUSION 


For the reasons stated above, the Court should dismiss Plaintiffs’ amended complaint 

against the Federal Defendants pursuant to Federal Rule of Civil Procedure 12(b)(1) and (b)(6). 

Dated: New York, New York 
January 9, 2009 

Respectfully submitted, 

LEV L. DASSIN 

Acting United States Attorney for the 
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PRELIMINARY STATEMENT 


This case is about the demise of the marketplace of ideas and equal treatment for men 
brought about by those in government and education who can only countenance one brand of 
thinking, one brand of belief, and one brand of speech—their own. State and Federal officials 
and Columbia University have created a climate of intolerance that effectively bans concepts and 
facts not considered “Feminist.” The winds of a cult-like conformity blow through the 
abandoned marketplace of ideas when government and centers of learning believe they have 
discovered the one and only truth, in this case Feminism. Believers benefit and are encouraged 
to speak while dissenters are silenced and denied opportunities for advancement. 

Today in America, the popular, academically approved ideology of “Feminism” is used 
to justify the imprisonment of thought, speech and action. “Feminism” newspeak paints a false 
reality for those minds all too willing to conform in order to feel important as part of the “correct 
sect of believers.” Whenever dissent rears up to threaten the unanimity of belief among the 
chosen, it is crushed with a choir of vituperation against the person who raises an alternative 
idea. True believers even portray themselves as the victims of those who disagree with them, 
and in a 1984 doublethink reversal of meaning, proclaim dissenters guilty of chilling academic 
freedom. In such a climate, the enforcers of “correct thinking” audaciously declare themselves 
the true facilitators of education, when in reality they are fostering an Orwellian absurdity where 
authority proclaims all ideas equal but some more equal than others. 

This Opposition uses the following nomenclature: U.S. Department of Education and its 
Secretary as “USDOE”; the Institute for Research on Women & Gender as “IRWG,” the School 
of Continuing Education as “Continuing Education,” and “Columbia” for the entire institution of 
Columbia University; the Chancellor and Board of Regents of the University of the State of New 
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York as “Regents,” the New York State Commissioner of and the Department of Education as 
“N.Y. Education,” the President of and the New York State Higher Education Services 
Corporation as “HESC,” and all the New York State defendants collectively as “State.” The 
First Amended Complaint is referred to as “Compl.,” Columbia’s Memorandum of Law as “Col. 
Memo.,” the New York State defendants Memorandum of Law as “State Memo.,” and the 
Federal defendants Memorandum of Law as “U.S. Memo.” New York’s institutions of higher 
learning, whether colleges or universities, are referred to as “colleges.” 

STATEMENT OF FACTS 

Columbia exists as the result of a charter from the New York State Legislature and 
amendments to that charter require an act of the Legislature. (Compl. ]f]f 132-36). The State 
holds the power of life and death over Columbia because the State can suspend its charter for 
failure to follow the State’s educational policies and adhere to its rules and regulations. Moore v. 
Bd. Regents Univ. of New York. 44 N.Y.2d 593, 599-600, 407 N.Y.S.2d 452 (1978). Since 
1998, thousands of students have received Federal or State aid paid directly or via students to 
Columbia while it also directly received other government funds. (Compl. 55-67, 152-54, 
157). 

The Women’s Studies program at Columbia, as made clear by its website and course 
guide, does much more than instruct and train adherents in the Feminist belief system. It creates 
and furthers a communal system for the coherence of belief focusing on acceptable thought, 
practices, values, traditions and ritualistic language, such as the use of “gender” instead of “sex,” 
unless accusing a man of “sexual” harassment. Women’s Studies provides followers with the 
certainty that they are the sole possessors of the highest form of truth—Feminism. Feminism is a 
cultural and linguistic framework or medium that shapes the entirety of its followers’ lives with 
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thought patterns similar to an idiom that make possible the description of realities, the 
formulation of beliefs, and the experiencing of inner attitudes, feelings, and sentiments. 

Women’s Studies advances Feminism as a worldview that dictates the thoughts, speech, and 
actions of all. It provides a conscious push toward an ultimacy and transcendence that provide 
nonns and power for the rest of life. (Compl. ]fl[ 5-15). In literate societies, religious beliefs 
tend to be codified, which is another function of Women’s Studies at Columbia. 

ARGUMENT 

The allegations of the First Amended Complaint are deemed true on the defendants’ 

facial Rule 12(b)(1) motion to dismiss, see Robinson v. Overseas Mil. Sales Corp. , 21 F.3d 502, 

507 (2d Cir. 1994)(citations omitted), and on their Rule 12(b)(6) motion to dismiss, Frazier v. 

Coughlin . 850 F.2d 129, 129 (2d Cir. 1988). 

I. Defendants curtail academic freedom. 

The defendants wrongly waive the red flag of academic freedom to justify their 

imposition of a unitary belief system of Feminist orthodoxy for dictating the thought, speech, and 

conduct of members of the Columbia community and society-at-large. “If there is any fixed star 

in [the] constitutional constellation, it is that no official, high or petty, can prescribe what shall 

be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to 

confess by word or act their faith therein.” West Va. State Bd. Education v. Barnette , 319 U.S. 

624, 642 (1943). The 1 st Amendment does not tolerate direct or indirect government action that 

casts a pall of orthodoxy over the classroom. Keyishian v. Board of Regents of University of 

State of N. Y„ 385 U.S. 589, 603 (1967). 

“To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of our Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
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accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise our 
civilization will stagnate and die.” Id 

The State’s promulgation, approval, and partial financing of Columbia’s Women’s 
Studies program, USDOE’s delegation to the State of accreditation for financial aide that 
benefits Women’s Studies, and Columbia’s enthusiastic and exclusive propagation of Feminism 
through Women’s Studies prevent countervailing masculine perspectives, such as Men’s Studies, 
from entering Columbia’s ivy tower to challenge Feminist orthodoxy. (Compl. 17-21). The 
banishment of Men’s Studies scholarship from Columbia fosters acceptance of Feminism’s 
invidious discrimination against men, which is inimical to the defendants educational missions of 
fostering equal justice, ensuring a diverse student and alumni body, and helping both find 
appropriate careers. It also has a deleterious impact on society as a whole, since “[n]o one 
should underestimate the vital role in a democracy that is played by those who guide and train 
our youth.” Id. 

The Supreme Court’s academic-freedom jurisprudence protects the “marketplace of 
ideas” in the university, Burt v. Gates , 502 F.3d 183, 191 (2d Cir. 2007). In Burt , the Court 
would not stretch academic freedom to allow the barring of military recruiters, which is much 
more attenuated from the free flow of ideas than barring Men’s Studies. See id. Yet for decades 
the defendants have limited the marketplace of ideas to Feminism by banishing Men’s Studies. 
Freedom of speech is key to the flow of ideas and forbids the State, USDOE, and Columbia, as a 
state actor, from invidiously treating differently those with unpopular viewpoints by suppressing 
their speech in favor of popular speech. The defendants’ conduct in furthering the Feminist 
driven Women’s Studies program, Compl. 30-68, quashes discussion of the currently 
unpopular masculine perspective beneficial to males, Compl. 229-51. 
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Further, academic freedom does not give Columbia the right to provide benefits to one 

group based on sex but not the other because of stereotyping. As the Complaint clearly alleges, 

Columbia’s Women’s Studies program is about much more than instructing Feminism in the 

classroom. (Compl. 3, 94, 97, 98, 181, 186-87, 189, 266-71). Columbia, however, chooses to 

ignore the allegations and self-servingly re-writes them as concerning only course instruction. 

The Women’s Studies program goes beyond instructing a doctrine. It also provides benefits and 

opportunities exclusively to adherents of that doctrine, mainly females, to the detriment to others, 

mainly males. (Id.). “Fairness in individual competition for opportunities ... is a widely 

cherished American ethic. Indeed, in a broader sense, an underlying assumption of the rule of 

law is the worthiness of a system of justice based on fairness to the individual,” which still 

includes males. Regents of University of California v. Bakke , 438 U.S. 265, 319 n. 53 (1978). 

II. Columbia and the State violate Title IX, 20 U.S.C. § 1681 et seq., and its implementing 
regulations. 

Title IX applies to colleges that receive Federal financial assistance when they enroll 
students who receive federal funds earmarked for educational expenses. Grove City Col. V. 

Bell , 465 U.S. 555, 563-70 (1984). Title IX does not distinguish between direct institutional 
assistance and other aid received by a school through its students. Id Financial assistance 
encompasses all forms of Federal aid to education. Id- Columbia receives Federal financial 
assistance, as does the State. (Compl. 54-62). 

Columbia attempts to mislead by claiming that Title IX only applies to college sports—it 
does not. “[T]he term ‘program or activity’ and ‘program’ mean all of the operations of... a 
college, university, or other postsecondary institution” and “a department, agency, ... or other 
instrumentality of a State or the entity of such State ... that distributes [Federal] assistance .. 


5 



20 U.S.C. § 1687; 34 C.F.R. § 106. Columbia is a university, the Regents are an agency of the 
State, and N.Y. Education and HESC distribute USDOE assistance. 

Further indications of the broad sweep of Title IX are found in its implementing 
regulations for educational programs. 45 C.F.R. § 86.31 and 34 C.F.R. § 106.31 state that 
treating persons differently based on sex is prohibited “under any academic, extracurricular, 
research, occupational training, or other education program or activity operated by a recipient 
which receives Federal financial assistance.” 1 The Complaint alleges that Columbia’s Women’s 
Studies is such a program, and it is listed with N.Y. Education as a “Registered Program,” under 
program coded 20233 with the full title “Women’s and Gender Studies.” So whether academic, 
occupational training or other, Title IX applies to Columbia’s Women’s Studies program. 

The heart of Title IX is prohibition of sex-based discrimination in all programmatic 
aspects of educational institutions. Cohen v. Brown University , 991 F.2d 888, 894 (1 st Cir. 

1993), aff’d in part, 101 F.3d 155 (1 st Cir. 1996), cert, denied, 520 U.S. 1186 (1997). Its focus is 
remedial by prohibiting biased discrimination against the potential beneficiaries of educational 
programs. Cook & Sobieski, Civ. Rts. Actions , f 17.29. Title IX does not tell a college what to 
teach, just that in its operations it cannot treat one group differently from another based on 
outmoded stereotypical characterizations of the sexes. 

The alleged violations of Title IX and the implementing regulations are not the exclusion 
of males from Columbia’s Women’s Studies program. The Complaint asserts the more subtle 
variety of discrimination that focuses on the results of the State and Columbia’s conduct. De La 

1 Columbia misrepresents 34 C.F.R. § 106.42 as applying to educational programs when it only focuses on specific 
textbooks or course materials. (Col. Memo, pp 18, 21). If it applied to educational programs, then 20 U.S.C. § 1687 
and the related regulations would be superfluous. Columbia also mistakenly relies on 34 C.F.R. 106.41, which 
applies to athletic programs not educational programs. (Id. pp. 21, 22). Further, Columbia misrepresents 20 U.S.C. 

§ 3403(b) as preventing the application of Title IX to educational programs when it only limited the authority of the 
then newly created USDOE. There is nothing in 20 U.S.C. § 3403(b) repealing Title IX or any of its sections. 
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Cruz v. Tormey, 582 F.2d 45, 50 (9 th Cir. 1978), cert denAAl U.S. 965 (1979). In violation of 
45 C.F.R. § 86.31(b) and 34 C.F.R. § 106.31(b), Columbia treats males differently than females 
in providing benefits and services, provides males different benefits and services, subjects males 
to different treatment, limits males as compared to females in the enjoyment of advantages and 
opportunities, and as for the State, it renders assistance to Columbia, an organization that 
discriminates on the basis of sex. Columbia, with State encouragement, also invidiously 
withholds facilities for the furtherance of scholarship and research in Men’s Studies from a 
particular class of citizens, which shares a similar degree of offensiveness as in the arbitrary 
exclusion of a group of people. Weise v. Syracuse Univ. , 522 F.2d 397, 405 (2d Cir. 1975). 

The unmet needs of the disadvantaged sex, here males, also indicate disparate treatment. 
Cohen , 991 F.2d at 895. A male can enroll in Women’s Studies just as the boy in Gomes v. R.I. 
Interscholastic League, 469 F. Supp. 665 (D. R.I. 1979)(vacated as moot), made the girls 
volleyball team, but he was not allowed to play. Males in Columbia’s program are demeaned as 
members of a Fritz Lang underclass and effectively cut out of the benefits and opportunities 
provided females. (Compl. 87, 88). No program at Columbia provides males the 
opportunities to nurture their talents as females do in Women’s Studies because there is no 
Men’s Studies program. The State and Columbia simply treat males, whether in Women’s 
Studies programs or not, less favorably than females, which in turn has a discriminatory impact. 
International Broth, of Teamsters v. IJ.S. , 431 U.S. 324, 335 n. 15 (1977). 

As for discriminatory intent, it only requires a motivating factor that can be one among 
others, and that factor can be inferred from the mere differences in treatment. Vil. Arlington Hts. 
v. Met. Housing Dev. Cp„ 429 U.S. 252, 265-66 (1977). The plaintiffs allege that one 
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motivation on the part of the State and Columbia is ill will toward males, which is reasonably 
inferred from numerous acts by the Columbia and the State. (Compl. ^ 76-90, 103-09). 

Col. Memo. p. 22 cites to Butler v. City of Batavia, 545 F. Supp. 2d 289, 293 (W.D.N.Y. 
2008), where the court found the complaint allegations insufficient to allege a discriminatory 
intent or purpose. Of course, Columbia fails to state the allegations in that case found 
speculative or compare them to the allegations in this case because there is no similarity. Col. 
Memo. p. 22 also misleads by citing to Hayden v. County Nassau , 180 F.3d 42, 50 (2d Cir. 

1999), as requiring “specific facts leading to the conclusion that Columbia created a women’s 
studies program ‘because of, not merely in spite of adverse effects on men.” Hayden does not 
require “specific facts” on a motion to dismiss, but does require that “the decisionmaker ... 
selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in 
spite of,’ its adverse effects upon an identifiable group.” Hayden at 50 (emphasis added). 
Columbia left out the qualifier “at least in part” not only from Hayden but also from its cite to 
Grimes v. Sobol . 832 F. Supp. 704, 708 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 1994). 2 

Even had the Complaint not alleged discriminatory intent or purpose on the part of the 
State and Columbia, the allegations alone of dissimilar impact suffice to establish liability when 
a suit is brought to enforce Title IX’s implementing regulations because that is the standard 
under Title VI of the Civil Right Act on which Title IX is patterned. Haffer v. Temple Univ. , 

678 F. Supp. 517, 539-40 (E.D. Pa. 1987); see Guardians Ass’n v. Civil Service Com'n of City of 
New York . 463 U.S. 582, 607 n. 27 (1983). 


2 Columbia also argues there is no Title IX ill will discrimination because the President and Provost of Columbia are 
males. (Col. Memo. p. 23 n. 11). Just as in Nazi Germany, some Jews turned against other Jews, some lefties 
against other lefties, so too today some men, mainly in fear of Feminist storm troopers, turn against members of 
their own sex. For example. Vice President Joe Biden sponsored the Violence Against Women Act, part of which 
has been found unconstitutional, and other parts are being challenged as violating equal protection. 
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Any argument that the lack of a Men’s Studies program merely reflects a different level 
of interest among males than females is nothing more than 40 year-old stereotypical notions of 
males. See Cohen , 101 F.3d 155, 178-79. Over the past 40 years, male interests have evolved as 
a result of the systemic unfair treatment they receive in society in order to give females 
preferential benefits and opportunities. Perhaps during the turmoil of the sixties, Columbia 
provided male perspective programs—but no longer. Today in America’s de facto matriarchy 
the experience at Columbia is the Feminist perspective dominating and censoring other 
viewpoints. (Compl. f 176). 

Standing 

For purposes of ruling on a motion to dismiss in which standing is challenged, a court 
accepts as true all material allegations of the complaint, and must construe the complaint in 
favor of the complaining party. Warth v. Seldin , 422 U.S. 490, 501 (1975). Columbia cites to 
Lujan v. Defenders of Wildlife , 504 U.S. 555, 561 (1992) for the standing requirements, but 
Lujan is a summary judgment case. The Supreme Court has stated that at the pleading stage, 
general factual allegations of injury resulting from the defendant’s conduct may suffice, for on a 
motion to dismiss the Court presumes that general allegations embrace those specific facts that 
are necessary to support the claim. Id. at 561 (citation omitted). 

The class representatives allege the necessary: they have been injured (such injury may 
be indirect), the injuries are ongoing and traceable to the defendants’ conduct, and are 
redressable by the relief sought. Vil. Arlington Fits. , 429 U.S. at 261. Title IX cases do not 
require that a person actually take a program to have standing. It is the continuing absence of 
the opportunity for an equivalent educational experience or ill will, dissimilar treatment that is 
the injury. The Title IX injuries are denial of access at Columbia to a Men’s Studies program 
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and the ill will, disparate treatment that males receive at Columbia, in and outside the Women’s 
Studies program. These injuries stem from the State’s education policies that promulgate, 
approve, and finance Women’s Studies programs but not Men’s Studies, and Columbia 
providing Women’s Studies but no Men’s Studies. Such conduct grants females a real 
competitive advantage that can be redressed by the implementation of a State policy and 
Columbia program for Men’s Studies or the elimination of Women’s Studies. See Mass, v. 
E.P.A. , 127 S.Ct. 1438, 1458 (2007)(some measure of relief suffices for redressability). 

The class representatives allege their prior and continuing intent to enroll in Men’s 
Studies at Columbia: Mr. Den Hollander as an alumnus and Mr. Nosal as first a student and 
now an alumnus. (Compl. ][ 254). The class representatives are affected in a personal and 
individual way because the lack of Men’s Studies has and continues to deny them equivalent 
benefits and opportunities from a masculine perspective without the demeaning and infringing 
of speech that Women’s Studies provides with its Feminist perspective. See McCormick ex rel. 
McCormick v. School Dist. of Mamaroneck , 370 F.3d 275, 284-85 (2d Cir. 2004)(standing for 
injunction when girls who intended to play soccer in the Fall were denied the opportunity 
because school did not field a girls’ soccer team in the Fall). 

Columbia asserts Men’s Studies is not defined; therefore, there is no injury that results 
from Columbia not providing Men’s Studies. (Col. Memo. p. 9). The Complaint at 229-52 
provides some examples of what a Men’s Studies program means, and the Complaint at ]J]f 172 
some of the benefits now lacking. As for other programs at Columbia providing male sensitive 
views, there are none/ Forty years ago, this would have been a better argument for Columbia, 


3 The quote of Mr. Den Hollander in the L.A. Times, Col. Memo. p. 9 n. 3, refers to whether there were accredited 
college programs providing Men’s Studies programs as described in the Complaint—unfortunately there are none 
that Mr. Den Hollander is are aware of. 
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but as the Complaint alleges at ^ 36, 71-73, 176, 266, the Feminism of Women’s Studies has 
infiltrated throughout the University as well as society to create an established orthodoxy. 

III. The defendants violate Equal Protection under the 5 th and 14 th Amendments. 

Slamming the door in a person’s face is one way to keep him out. Another way is to 
make the environment within so hostile, traducing, and demeaning that he will not enter. 
Columbia’s Women’s Studies program does not physically bar males from participating in the 
program, but the opprobrious treatment males receive, the belligerence of castigations, the 
collective guilt heaped on them, and the denial of similar perks given females because of the 
program’s bias effectively locks the gates to all but a few. Even outside the program, Women’s 
Studies dissemination of Feminism throughout Columbia has created an environment for males 
with the attributes of a hostile work environment similar to those described by the courts under 
Title VII, 42 U.S.C. § 2000e et seq. See Brown v. Henderson 257 F.3d 246, 252 (2d Cir. 2001). 
Learning in a non-sexually discriminating environment is necessary for developing the full 
potential of America’s citizens. 

Discrimination 

The protection of individual constitutional rights is a central part of the role assigned to 
the judiciary under the separation of powers. When the Federal Government, states and state 
actors conflict with the Constitution, the Federal courts mandate is to intervene, especially to 
vindicate civil rights. “The vigilant protection of constitutional freedoms is nowhere more vital 
than in the community of American schools.” Shelton v. Tucker , 364 U.S. 479, 487 (1960). The 
First Amendment, at the very least, prevents authorities from imposing a “pall of orthodoxy” on 
classroom instruction which implicates the state in the propagation of a particular religious or 
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ideological viewpoint. Pratt v. Ind. School Dist. 831, Forest Lake, Minn. , 670 F.2d 771, 776 (8 th 
Cir. 1982)(citation omitted). 

The maximization of constitutional freedoms and equality of opportunity should be the 
hallmarks of educational institutions, but due to the spread of Feminist orthodoxy in higher 
education, females are treated more equally than males. Dissimilar treatment can mean, but does 
not only mean, that one group receives “less favorable” treatment than the other. Discrimination 
also occurs when the impact of a policy falls overwhelmingly on one group. De La Cruz , 582 
F.2d at 47. “Challenges which rely upon disparate impact inevitably will involve consequences 
which are not restricted in their operation to one group or another. The essence of this sort of 
legal attack is imbalance and disproportionality. The lack of pure gender-specificity is no bar [to 
an action].” Id. at 57. 

The Complaint alleges both less favorable treatment of the class members by the State, 
USDOE, and Columbia, and the disproportional effects on the class members by the State’s 
Women’s Studies policies, USDOE’s funding, and Columbia’s program. As a result of the 
defendants’ polices and practices, educational opportunities are not made available or are made 
available on an unequal basis or are of less value to the class members because of the existence 
of a Women’s Studies program and the lack of a Men’s Studies one. (Compl. 207-74). 

Even without allegations of less favorable treatment or disproportionate impact, there is 
an argument analogy with employment discrimination. “In determining whether an employee 
has been discriminated against because of such individual’s sex, the courts have consistently 
emphasized that the ultimate issue is the reasons for the individual plaintiffs treatment, not the 
relative treatment of [or impact on] different groups within the workplace.” See Back v. 
Hastings On Hudson Union Free School Dist. 365 F.3d 107, 121 (2d Cir. 2004). One reason 
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behind the State and Columbia’s foisting of Feminist Women’s Studies on higher education and 
the USDOE’s funding is their archaic stereotyping of males, which indicates an ill will 
motivation that may be inferred from a totality of the Complaint’s allegations, see Washington 
v. Davis , 426 U.S. 229, 242 (1976). Such an inappropriate reason is sufficient for finding the 
defendants invidiously discriminate against the class members. 

Using another analogy to employment discrimination, Columbia demonstrates a disdain 
for men’s issues and a diminished opinion of males concerned with those issues, Col. Memo, 
pp. 2, 9, 21, which is evidence of a discriminatory attitude toward men. See Lynn v. Regents of 
Univ. of Cal. , 656 F.2d 1337, 1343 (9 th Cir. 1981). The existence of a discriminatory attitude 
tends to establish that it is more likely than not that Columbia’s conduct is based on an 
impermissible criterion, and therefore tends to establish the class members’ prima facie case. 

The Complaint alleges discriminatory intent or purpose as a motivation inferred from the 
defendants conduct. Such are deemed true for both the defendants facial Rule 12(b)(1) and 
Rule 12(b)(6) motions, and that’s all that is needed, since it is too early to detennine whether 
the defendants’ conduct is free from a discriminatory intent or purpose. See De La Cruz , 582 
F.2d at 59. Columbia asserts, however, that the Complaint’s allegations of disparate treatment 
and ill will are “conclusory.” (Col. Memo. pp. 20, 22). Columbia does not cite to which 
specific allegations are conclusory so that it can compare them with allegations that the courts 
have found conclusory. Columbia only makes the conclusory assertion that the allegations are 
conclusory. 

Columbia also tries to euphemize the prejudice behind the Women’s Studies program and 
the lack of Men’s Studies by contending that Women’s Studies is the same as Black or other 
group programs. (Col. Memo. pp. 20-21). This case does not concern them, only the Women’s 
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Studies program. Sex discrimination may be shown by sex-based stereotyping, which in turn 
evinces a discriminatory intent. Back , 365 F.3d at 119-120. The Complaint alleges such 
stereotyping by the State, Columbia and USDOE. Whether stereotyping of different groups exist 
in other Columbia programs will have to await suits by others. Besides, there’s no comparison 
between the reasons for the Feminism propagated at Columbia and say “Contemporary Black 
History.” When was the last time a feminist was lynched, shot dead on the front stoop of her 
home, or on the balcony of the motel she was staying in? For the past four centuries, the 
institutions of this nation have had their boot heels on the back of the necks of Blacks. Over that 
same period white females have received nothing but preferential treatment. Try stumbling out 
of the Copacabana at three in the morning and hailing a cab if you happen to be black. Then 
watch the cabbies play bumper cars as a white female hails one. 

The State argues there is no New York “statute, regulation, or other source of law that 
imposes by its terms a discriminatory sex-based classification....” (State Memo, p 21). The 
Complaint at fflf 36-40 specifically cites to the Regents Statewide Plans and major policy 
statements that use sex-based classification to allocate benefits unequally by promulgating 
Women’s Studies programs to foster and advance Feminism in colleges and society. Since the 
Regents act as the legislature for colleges, and N.Y. Education as the Regents administrator, 
Moore v. Bd. Regents University of New York , 44 N.Y.2d at 600, the Statewide Plans and policy 
statements are in effect laws, rules or regulations that cultivate misandry, which indicates a 
motivating factor of prejudice toward men. By inspecting and re-registering Columbia’s Women 
Studies program, N.Y. Education continues to apply and enforce the Regents invidiously 
discriminatory policies, and HESC continues to provide financing, without both of which the 
program would not exist. 
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Part of the motivation behind the State fostering Feminism and Women’s Studies in 
colleges is partiality toward females and enmity toward males. Evidence of the State’s enmity 
towards men is that for nearly thirty years, the Regents have never advocated Men’s Studies 
programs but only Women’s Studies that propagate the misandry of Feminism. The State claims 
it is only requiring equity in higher education for females, but its measurement of such equity is a 
quota system that has shown since the 1980s that more females attend and graduate college in 
New York than males. (Compl. 40, 103-06). The State even admits this in its “Equity for 
Women in the 1990s” at p. 3 and its “2004 Statewide Plan” at p. 70. The only reasonable 
inference to draw from the State treating females preferentially when the State’s own 
measurements show males are the disadvantaged group is a motivation of ill will toward males. 
See Vil. Arlington Fits., 429 U.S. 252, 265-67 (factors taken into account in detennining whether 
discriminatory purpose was a motivating factor). “The existence of a permissible purpose cannot 
sustain an action that has an impermissible effect,” Wright v. Council City of Emporia, 407 U.S. 
451, 462 (1972), and it is the duty of the courts “to distinguish a sham secular purpose from a 
sincere one.” Wallace v. Jaffree , 472 U.S. 38, 75 (1985)(0’Connor, J. concurring). 

Congress created USDOE, in part, to “strengthen the Federal commitment to ensuring 
access to equal educational opportunity for every individual ....” 20 U.S.C. § 3402(1). The 
USDOE has failed to do that by delegating its accreditation responsibilities to the State. 
(Complaint ]{20). Since the State’s policies promote Feminism and Women’s Studies programs 
in colleges, and USDOE relies on the State’s accreditation of colleges for distributing student 
aid, often directly to the college, and USDOE knows that part of such aid supports Feminist 
Women’s Studies, USDOE is therefore complied in furthering the ill will disparate treatment of 
males at Columbia. USDOE has the power to fix the terms on which its money allotments are 
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disbursed, see Oklahoma v. U.S. Civ. Srvc. Comm, , 330 U.S. 127, 142-43 (1947); therefore, it 
has the authority to prevent the expenditure of Federal dollars to fund unequal educational 
opportunities for males. USDOE has chosen not to, which creates another inference of bias 
motivation against males. 

The public financial benefits and assistance the State and the student aid USDOE give 
Columbia for its Women’s Studies not only supports Columbia’s invidious discrimination but 
also discriminate in their own right because they benefit females without any comparable benefit 
to males. Ridgefield Women’s Pol. Caucus v. Fossi , 458 F.Supp. 117, 122 (D. Conn. 1978). 
Standing 

Fifty years ago when a black man wanted to take a bus from one location to another, he 
could only do so by sitting in the back. Evers v. Dwyer , 358 U.S. 202 (1958). Today, when any 
man wants to take his education to another level in the area of “gender studies” he’s relegated to 
the back of the bus of Women’s Studies—the only transportation available to an education in 
“gender studies” and the attendant benefits. Education and acquisition of knowledge are matters 
of supreme importance and liberty interests that should be diligently promoted. Meyer v. 
Nebraska , 262 U.S. 390, 399-400 (1923). The defendants continue to obstruct those interests of 
the class members by doing the contrary with respect to Men’s Studies but promoting Feminism 
through Women’s Studies. “Discrimination itself, by perpetuating ‘archaic and stereotypic 
notions’ or by stigmatizing members of the disfavored group as ‘innately inferior’ and therefore 
as less worthy participants in the political community, ... can cause serious noneconomic injuries 
to those persons who are personally denied equal treatment....” Heckler v. Mathews , 465 U.S. 
728, 739-740 (1984)(citation omitted). 
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USDOE’s financial assistance facilitates, State policies aid and approve, and Columbia’s 
Women’s Studies provides: (1) instruction, training, and preparation in Feminism that leads to 
undergraduate degrees and graduate certifications; (2) a post-baccalaureate program in 
Feminism; (3) alumni auditing of Feminist courses; (4) networking and career opportunities 
within the Feminist establishment; and (5) support from a Feminist perspective. No such 
backing and opportunities are provided for males from a masculine perspective. The dominance 
of Feminism achieved by Women’s Studies and the lack of the countervailing viewpoint of 
Men’s Studies results in obstacles for males obtaining education, knowledge, career 
opportunities, training, acquiring skills, and developing their mental abilities and moral character 
in order to not only lead productive, self-satisfying lives but to counter the Feminist 
establishment and its antipathy against males. 4 

The defendants ongoing, one-sided propagation of Feminism is not only offensive and 
stigmatizing to the class representatives but denies them equal treatment by preventing them 
from pursuing Men’s Studies and competing on an equal footing with females in education, the 
work place, the courts, the culture, and society as a whole. See Northeastern Fla. Assoc. Gen- 
Contractors Am. v. Jacksonville , 508 U.S. 656, 666-67 (1993); In re U.S. Catholic Conference , 
885 F.2d 1020, 1025, 1028-31 (2d Cir. 1989)(concerning competitive advocate 
standing)(citations omitted). The injury is males not being considered equally because of 
discriminatory obstacles that cause the plaintiffs to suffer a continuing loss of opportunities. See 
Bryant v. Yellen , 447 U.S. 352, 366-67 (1980). Immediacy is the plaintiffs alleging they will 
enroll in Men’s Studies when offered. Adarand Constructors v. Pena , 515 U.S. 200, 211 (1995). 
Causality exists because the class representatives are able and ready to pursue Men’s Studies that 

4 

Establishment means a unitary belief system held by enough influential persons so that it dominates over other 
beliefs in a society. In America today, that belief system is Feminism. (Complaint ffl] 212, 226). 
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the defendants prevent by not supporting or providing. Gratz v. Bollinger , 539 U.S. 244, 262 
(2003). The remedy is restoring equality, which can occur by withdrawing the benefits and 
opportunities provided by the Feminist Women’s Studies program, or extending similar 
opportunities and benefits to adherents of masculinity through a Men’s Studies program. Either 
will profit the plaintiffs in some personal interest. 

IV. Columbia’s invidious discrimination occurs under the color of law, 42 U.S.C. 1983. 

The Regents act as a legislature over higher education in New York that sets statewide 
education polices and enact rules for carrying the policies into effect. N.Y. Educ. Law § 207. 
The Regents periodically develop a master plan for the development and expansion of higher 
education in New York, Moore , 44 N.Y.2d 593, 598, which includes promulgating Feminism 
and Women’s Studies programs. The Regents also determine in which subject areas, such as 
Women’s Studies, tenure will be offered. Baer v. Nyquist, 40 A.D.2d 925, 926, 338 N.Y.S.2d 
257 (A.D. 3 rd Dept. 1972). Further, the Regents and N.Y. Education have the power to visit, 
examine, inspect, and require reports from colleges as often as the Regents desire and provide 
whatever infonnation the Regents want. N.Y. Educ. Law § 215. Any refusal or undue delay in 
providing information, or violation of a policy or implementing rule and the Regents may 
suspend the charter or any rights and privileges of that college. Id. The State’s involvement 
with Columbia is much more than Columbia pretends, but the key point is the State’s connection 
to the Feminist Women’s Studies program that has an invidiously discriminatory impact on the 
class members and treats males differently than females. 

The Regents’ Statewide Plans of 1984 and 2004, based in part on Columbia’s master 
plans, and the Regents’ major policy statements of 1972, 1984, and 1993 approved and 
encouraged the ill will treatment and prejudicial impact of Columbia’s Women’s Studies 
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program on males. The Regents knew of the program’s practices because it was patterned on the 
Regents’ requirements for higher education to provide programs in Women’s Studies for 
instituting Feminism and to remake New York into the Feminist image. The Regents 
euphemistically called their policies “equity for women.” But even if that were the objective, 
“[t]he equal protection clause would be a sterile promise if state involvement in possible private 
activity could be shielded altogether from constitutional scrutiny simply because its ultimate end 
was not discrimination, but some higher goal.” Norwood v. Harrison , 413 U.S. 455, 466-67 
(1972). 

State action exists where the state (1) authorizes or encourages the invidiously 
discriminatory activities, Reitman v. Mulkey , 387 U.S. 369, 375 (1967); or (2) is involved with 
the activity that discriminates, Powe v. Miles , 407 F.2d 73, 81 (2d Cir. 1968)(Friendly, J.); or (3) 
affirmatively approves discrimination through its regulatory powers, Public Utilities Comm, v. 
Poliak , 343 U.S. 451, 462 & n. 8 (1953), by in effect placing a state’s imprimatur on the 
prohibited activities, Jackson v. Metro. Edison Co. , 419 U.S. 345, 357 (1974). In detennining 
state action in sex discrimination cases, the standard is a less onerous one than used in the 
college cases cited in by Columbia, Col. Memo. pp. 11-14. Weise , 522 F.2d at 405-06. 

Columbia ignores the tests and asserts that for state action to exist, the State is required to 
be “responsible” for the specific conduct alleged as discriminatory. (Col. Memo. pp. 11-13). 
Columbia cites to a N.Y. Southern District Court case for its “responsible” proposition, but omits 
that case’s cite to Blum v. Yaretsky, 457 U.S. 991 (1982). As is often the situation in the law, 
courts provide specific meanings to every day words in order to avoid confusion that might result 
from the common understanding of a word. The Supreme Court in Blum defined what it meant 
by the word “responsible” in the area of state action, and that is how the Southern District Court 
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used the term. Blum , citing in part to Jackson, ruled that “a State normally can be held 
responsible for a private decision only when it has exercised coercive power or has provided 
such significant encouragement, either overt or covert, that the choice must in law be deemed to 
be that of the State.” Id. at 1004 (emphasis added). The common use of “responsible” does not 
include “encouragement.” Columbia knew this, but chose to mislead this Court by failing to 
provide the original citation that defined “responsible” or indicate its omission. 

Given the extent of the Regents and N.Y. Education’s power over higher education, the 
Regents’ plans and policies calling for preferential treatment of females through Feminist 
Women’s Studies, the Regents’ detailed requirements for instilling Feminist tenets into higher 
education, the Regents’ creation of Feminist agents called “affirmative action officers” to 
enforce and punish those for not dutifully adhering to the Regents’ Feminist polices, the Regents 
and N.Y. Education not regarding their functions as ministerial, and the Regents’ approval of 
Columbia’s master plan for education by incorporating its Women’s Studies section into the 
Regents’ Statewide Plans; the Regents and N.Y. Education plainly authorize, encourage, and 
involve themselves in the invidiously discriminatory practices of Columbia’s Women’s Studies 
program. In addition, by reviewing, approving, re-reviewing and re-approving every aspect of 
the Women’s Studies program at Columbia to assure it complies with the Regents’ policies and 
plans, N.Y. Education stamps the State’s imprimatur on a program known to practice and 
promote invidious discrimination. 5 Since here the State is involved with the very activities that 
discriminate, the many cases cited by Columbia that held no such involvement do not apply. 

Further, without the State’s authorization, encouragement, involvement, and stamp of 
approval on the Feminist misandry activities at Columbia, the University could not grant credit 

5 Columbia essentially argues the Complaint’s allegations of the State’s control over Columbia’s Women’s Studies 
program are untrue. (Columbia Memo, pp 13-14). But on the defendants’ motions to dismiss, the allegations are 
assumed true. They’ll be plenty of time for proof later during the appropriate stage of this action. 
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or degrees in Women’s Studies nor receive financing, either directly or indirectly 6 , for the 
continuation of the Women’s Studies program. 

V. Columbia violates N.Y. Civil Rights Law § 40-c. 

The N.Y. Civil Rights Law § 40-c cause of action is withdrawn as to the State but not 
Columbia, over which this Court has supplemental jurisdiction, 28 U.S.C. § 1367. Section 40-c 
prohibits discrimination against persons based on sex by any institution in New York that fails to 
provide equal opportunity, whether because of prejudice, discrimination or inadequate education 
opportunities. N.Y. Civ. Rts. § 40-c, Historical & Statutory Notes , L.2002, c.2, § 1. 

“Institution” includes colleges supported in whole or in part by contributions solicited from the 
general public. N.Y. Civ. Rts. § 40. Columbia launched a major fundraising campaign in 2006 
that solicits contributions from the general public. 

VI. The State and USDOE violate the Establishment Clause of the First Amendment. 

The Complaint alleges that Feminism propagated by Columbia is a religion, Complaint 
4-14). On the defendants’ motions to dismiss, the allegations are accepted as true. Naturally, 
on a summary judgment motion following discovery or at trial, the class will have to prove that 
Columbia’s Feminism is a religion under U.S. Supreme Court standards. All the cases, except 
for three, 7 cited by the State and USDOE that deal with whether a belief system is a religion are 
decisions made after trial, administrative hearings, or summary judgment motions and therefore 
had the benefit of an evidentiary record that does not exist here. 


6 One of the stated purposes of student aid provided by USDOE is to provide assistance to institutions of higher 
learning. Pub. L. 92-318, § 1001(c)(1), 20 U.S.C. § 1070(a)(5). 

7 Of the three motions on the pleadings cases, the two cited by the State did not involve the issue of defining 
religion, and the case cited by USDOE actually found a violation of the establishment clause. 
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Religion 


Religion for establishment clause purposes is not as narrow a concept as the State and 
USDOE argue. (State Memo. pp. 8-13; U.S. Memo. 6, 8). In Torasco v. Watkins , 367 U.S. 488, 
495 n. 11 (1961), the Supreme Court in dictum rejected the view that religion is defined solely in 
tenns of a Supreme Being by noting that Ethical Culture, Secular Humanism and other non- 
theistic belief systems are religions. In two conscientious objector cases detennining whether the 
objectors’ beliefs amounted to a religion, the Supreme Court held that secular beliefs of a purely 
ethical or moral source and content which impose a duty of conscience can function as a religion. 
Welsh v. U.S. . 398 U.S. 333, 340 (1970); U.S. v. Seeger , 380 U.S. 163, 184-85 (1965). Intense 
personal convictions that may appear incomprehensible or incorrect come within the meaning of 
religious belief. Id- The Equal Employment Opportunity Commission in Title VII employment 
cases includes as religion moral or ethical beliefs sincerely held with the strength of traditional 
religions. LaViolette v. Daley , E.E.O.C. No. 01A01748 (Sept. 13, 2002); 29 C.F.R. §1605.1. In 
Altman v. Bedford Cent. School Dist. , 45 F.Supp.2d 368, 378, (S.D.N.Y. 1999), revd. on other 
grounds, 245 F.3d 49 (2d Cir. 2001), the Court used an expansive definition of religion for 
establishment clause cases from Malnak v. Yogi , 592 F.2d 197, 208-210 (3d Cir. 1979)(Adams, 

J. concurring). The Malnak test looks at three indicia: whether the belief system (1) addresses 
fundamental and ultimate questions having to do with deep and imponderable matters, (2) 
consists of a belief-system comprehensive in nature, (3) has formal and external signs such as 
structure, organization, efforts at propagation, and observance of holidays. Not all of the indicia 


8 Judge Adams’s concurring opinion is one of the better reviews of the establishment clause cases for determining 
religion, and his guidelines have been adopted by the Third, Eighth, Ninth and Tenth Circuit Courts of Appeals. 
Judge Adams also argued, as did Justice Rutledge in his dissent in Everson v. Bd. ofEduc. , 330 U.S. 1, 32 (1947) 
for a definition of religion as expansive for establishment clause purposes as for the free exercise clause. 
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need be satisfied for a belief system to be a religion, but in the case of Feminism, all three are 
met. (Compl. 4-15). 9 

While N.Y. Education § 207 prohibits the State from regulating doctrinal instruction in 
seminaries, the State clearly regulates the Feminist doctrine in Women’s Studies under 8 
N.Y.C.R.R. Part 52, which reaches content. 10 But that does not mean Feminism is not a 
religion. Governments often do things they don’t have the authority to do, such as the Vietnam 
War, wire tapping citizens without court orders, or foisting the religion of Feminism in colleges. 
Aiding the religion Feminism 

The State and USDOE argue that even if Feminism is a religion, their conduct does not 
aid it. The ban on aiding a religion means “ [government may not finance religious groups nor 
undertake religious instruction nor blend secular and sectarian education nor use secular 
institutions to force one or some religion on any person.” Zorach v. Clauson , 343 U.S. 306, 314 
(1952). “[T]he heart of the Establishment Clause, [is] that government should not prefer one 
religion to another, or religion to irreligion.” Bd. of Ed. Kiryas Joel Vil. School Dist. v. Grumet , 
512 U.S. 687, 703 (1994)(N.Y. State created a separate school district for a religious faith). 

Beginning in 1972, the State started to remake higher education and New York society in 
accordance with Feminist tenets by promulgating Feminism through its Statewide Plans and 
policy statements that called for Women’s Studies programs. The State promoted, approved, 

9 

The State requests this Court to take judicial notice of an adjudicative fact that Feminism is not a religion under the 
establishment clause. Here there is a genuine dispute over whether Feminism is a religion; therefore, judicial notice 
does not apply. Lee v. City of Los Angeles . 250 F.3d 668, 689 (9 th Cir. 2001); Lozano v, Ashcroft , 258 F.3d 1160, 
1165-66 (10 th Cir. 2001). 

10 The State mistakenly claims that registration of non -seminary instruction does not involve content. 8 N.Y.C.R.R. 

§ 52.1(b)(3) states that to register curricula, “[t]he content and duration of curricula shall be designed to implement” 
a curriculum’s purposes; § 52.1(c) requires curricula to be consistent with the Regents Statewide Plan; and § 52.1(h) 
states that new registration is required for any curriculum in which changes affect the title, focus, design or 
requirements. So whether a course teaches Arianism, Donatism, pro-slavery, or anti-slavery, it impacts its 
registration. (Contra State Memo. p. 16). 
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registered, and financed Feminist Women’s Studies programs. USDOE, by delegating its 

college accrediting responsibilities to the State, knowingly facilitated the State’s advancing of 

Feminism and provided indirect funding to Women’s Studies programs. While the type of 

benefits provided for the instruction of Feminist doctrine are similar to those given mathematics, 

or other programs, the benefits granted Women’s Studies end up indoctrinating a religion 

promulgated by the State and aided by USDOE. Government benefits—approval, registering, 

and financing, 11 even through neutral means, cannot further a government end to advance and 

endorse a religion. See Agostini v. Felton , 521 U.S. 203, 222-23 (1997). The establishment 

clause prohibits such government endorsement of religious activities because “endorsement 

sends a message to nonadherents that they ... are outsiders of the political community, and ... to 

adherents that they are insiders, favored members of the political community.” Lynch v. 

Donnelly , 465 U.S. 668, 688 (1984)(0’Connor, J. concurring). 

“The Establishment Clause, unlike the Free Exercise Clause, does not depend upon any 
showing of direct governmental compulsion and is violated by the enactment of laws 
which establish an official religion whether those laws operate directly to coerce 
nonobserving individuals or not.... When the power, prestige and financial support of 
government [are] placed behind a particular religious belief, the indirect coercive 
pressure upon religious minorities to conform to the prevailing officially approved 
religion is plain. But the purposes underlying the Establishment Clause go much further 
than that.... The history of governmentally established religion, both in England and in 
this country, showed that whenever government had allied itself with one particular form 
of religion, the inevitable result had been that [government] had incurred the hatred, 
disrespect and even contempt of those who held contrary beliefs.” Engel v. Vitale , 370 
U.S. 421, 430-3l(1962)(emphasis added). 12 

Nor can government prohibit theories that are deemed antagonistic to a particular dogma, 
such as Feminism, which the State and USDOE have done by failing to set policies or provide 


11 N.Y. Bundy dollars and student aid money from the State and USDOE end up in the coffers of Columbia, which 
distinguishes this case from Agostini , 521 U.S at 228. 

12 The N.Y. Court of Appeals in Bd. of Ed. v. Allen . 20 N.Y.2d 109, 116, 281 N.Y.S.2d 799 (1967), affd. 392 U.S. 
236, held that it did not matter for establishment clause purposes whether the means of attaining the prohibited end 
of aiding religion is described with “the words ‘direct’ [or] ‘indirect.’” 
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aid for Men’s Studies. Epperson v. State of Ark,. 393 U.S. 97, 106-07 (1968). By fostering only 
Women’s Studies, they use social pressure to enforce orthodoxy, which is just as impermissible 
as more direct means,” Lee v. Weisman , 505 U.S. 577, 594 (1992), and do nothing to protect 
minority views of males, Santa Fe Ind. Sell. Dist V. Doe . 530 U.S. 290, 304 (2000). 

Standing 

The values protected by the establishment clause are fundamental liberty interests, such 
as the individual freedom of conscience to embrace the right to select any religious faith or none 
at all. Wallace , 472 U.S. at 52-53. The “preservation and transmission of religious beliefs and 
worship is a responsibility and a choice committed to the private sphere,” not the government. 
Lee v. Weisman , 505 U.S. at 589. 

CONCLUSION 

When government and institutions channel unpopular concepts out of education, a curtain 
of ignorance falls across the academic landscape of inquiry. The accepted ideology of the day 
takes precedence over facts, and subjective anecdotal experiences trump science all because 
those in positions of authority believe their views are “correct” and others are wrong. 

Lor the reasons stated, the Complaint should not be dismissed. 

Dated: December 1, 2008 

New York, N.Y. 

/S/ 

Roy Den Hollander, Esq. (1957) 

Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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PRELIMINARY STATEMENT 


This case is about the demise of the marketplace of ideas and the lack of equal treatment 
for men brought about by those in government and education who can only countenance one 
brand of thinking, one brand of belief, and one brand of speech—their own. 1 2 State and Federal 
officials and Columbia University have created a climate of intolerance that effectively bans 
concepts and facts not considered “Feminist.” The winds of a cult-like conformity blow through 
the abandoned marketplace of ideas when government and centers of learning believe they have 
discovered the one and only truth. Believers benefit and are encouraged to speak while 
dissenters are silenced and denied opportunities for advancement. True believers even portray 
themselves as the victims of a “gender war,” Col. Memo. p. 10, by those who disagree with 
Feminist tenets, and in a 1984 doublethink reversal of meaning, proclaim dissenters guilty of 
warring on academic freedom. In such a climate, the enforcers of “correct thinking” audaciously 
declare themselves the true facilitators of education, when in reality they are fostering an 

2 

Orwellian absurdity where authority proclaims all ideas equal but theirs more equal than others. 

STATEMENT OF FACTS 

Columbia exists as the result of a charter from the New York State Legislature and 
amendments to that charter require an act of the Legislature. (Compl. 132-36). The State 


1 The relief sought against the defendants in this putative class action are declaratory, injunctive, and nominal 
damages. Putative class actions are treated as class actions for dismissal purposes until a determination is made on 

class certification. Gaddis v. Wyman , 304 F. Supp. 713, 715 (S.D.N.Y. 1969). 

2 

“ This Opposition uses the following nomenclature: U.S. Department of Education and its Secretary as “USDOE”; 
the Institute for Research on Women & Gender as “IRWG,” the School of Continuing Education as “Continuing 
Education,” and “Columbia” for the entire institution of Columbia University; the Chancellor and Board of Regents 
of the University of the State of New York as “Regents,” the New York State Commissioner of and the Department 
of Education as “N.Y. Education,” the President of and the New York State Higher Education Services Corporation 
as “HESC,” and all the New York State defendants collectively as “State.” The First Amended Complaint is 
referred to as “Compl.,” Columbia’s Memorandum of Law as “Col. Memo.,” the New York State defendants 
Memorandum of Law as “N.Y. Memo.,” and the Federal defendants Memorandum of Law as “U.S. Memo.” New 
York’s institutions of higher learning, whether colleges or universities, are referred to as “colleges.” 
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holds the power of life and death over Columbia because the State can suspend its charter for 
failure to follow the State’s educational policies and adhere to its rules and regulations. Moore v. 
Bd. Regents Univ. of New York. 44 N.Y.2d 593, 599-600, 407 N.Y.S.2d 452 (1978). Since 
1998, thousands of students have received Federal or State aid, which was paid directly or via 
students to Columbia while the University also directly received Federal and State funds. 

(Compl. 55-67, 152-54, 157). USDOE alone provided $15.9 million in direct awards to 
Columbia in 2007. (Id. ]f 62). 3 

The Women’s Studies program at Columbia, as made clear by its website and course 
guide, does much more than provide a curriculum in the Feminist belief-system. It creates and 
furthers a communal and religious system for the coherence of belief focusing on acceptable 
thought, practices, values, traditions and ritualistic language, such as the use of “gender” instead 
of “sex.” Women’s Studies provides followers with a faith based certainty that they are the sole 
possessors of the highest form of truth—Feminism. The belief-system shapes the entirety of its 
followers’ lives with thought patterns that make possible the description of realities, the 
formulation of beliefs, and the experiencing of inner attitudes, feelings, and sentiments. 

Feminism is advanced by Women’s Studies as a worldview for dictating the thoughts, speech, 
and actions of all. It provides a conscious push toward an ultimacy and transcendence that 
provide norms and power for the rest of life. (Compl. ]f]f 5-15). In literate societies, religious 
beliefs tend to be codified, which is also a function of Women’s Studies at Columbia. 

ARGUMENT 

The allegations of the First Amended Complaint are deemed true for Columbia and the 
State’s facial Rule 12(b)(1) motions to dismiss, see Robinson v. Overseas Mil. Sales Corn. , 21 

3 The plaintiffs withdraw the allegations concerning the USDOE’s delegation of accrediting powers, Compl. ^ 20, 
23 last sentence, 53, 277, 281. This will save the Court time from going through the voluminous exhibits USDOE 
submitted often without providing specific page cites. 
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F.3d 502, 507 (2d Cir. 1994)(citations omitted), and on their Rule 12(b)(6) motions to dismiss, 
Frazier v. Coughlin , 850 F.2d 129, 129 (2d Cir. 1988). There is no heightened pleading 
standard, since this is not a securities fraud case as the State falsely implies by citing to In re 
Optionable Securities Litigation, 577 F.Supp.2d 681, 688 (S.D.N.Y. 2008)(LAK), and the 
Complaint need not show “subsidiary facts” as the State also falsely asserts, but only allegations 
of such if certain allegations are not plausible, Bensman v. Whitman , 523 F.3d 119, 129 (2d Cir. 
2007). Further the State fails to note which allegations it wants “subsidiary facts” for. It just 
makes a conclusory allegation applying to the entire Complaint. The Complaint’s allegations are 
also deemed true for USDOE’s motions, since the withdrawal of certain allegations no longer 
create a dispute with USDOE’s voluminous exhibits, supra n. 3. See Jones v. Astrue , 526 
F.Supp.2d 455, 458 (S.D.N.Y. 2007)(citations omitted). The Court should disregard outside 
material or “give the parties notice that the motion is being converted to one for summary 
judgment,” Kopec v. Coughlin, 922 F.2d 152, 155-56 (2d Cir. 1991). 

I. Defendants curtail academic freedom. 

The defendants wrap themselves in the flag of academic freedom to justify their 
imposition of a unitary belief-system of Feminist orthodoxy for dictating the thought, speech, 
and conduct of members of the Columbia community and society-at-large. “If there is any fixed 
star in [the] constitutional constellation, it is that no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to 
confess by word or act their faith therein.” West Va. State Bd. Education v. Barnette , 319 U.S. 
624, 642 (1943). The 1 st Amendment does not tolerate direct or indirect government action that 
casts a pall of orthodoxy over the classroom. Keyishian v. Board of Regents of University of 
State of N. Y„ 385 U.S. 589, 603 (1967). 


3 



“To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of our Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise our 
civilization will stagnate and die.” Id 

The State’s promulgation, approval, and partial financing of Columbia’s Women’s 
Studies program, USDOE’s provision of financial aide that accrues to the benefit of Women’s 
Studies, and Columbia’s enthusiastic and exclusive propagation of Feminism through Women’s 
Studies prevent countervailing masculine perspectives, such as Men’s Studies, from entering 
Columbia’s ivy tower to challenge Feminist orthodoxy. (Compl. 24-53, 54-68). The 
banishment of Men’s Studies scholarship 4 from Columbia advances wholesale acceptance of 
Feminism’s invidious discrimination against men, which is inimical to the defendants 
educational missions of fostering equal justice, ensuring a diverse student and alumni body, and 
helping both sexes find appropriate careers. It also has a deleterious impact on society as a 
whole, since “[n]o one should underestimate the vital role in a democracy that is played by those 
who guide and train our youth.” Id. 

The Supreme Court’s academic-freedom jurisprudence protects the “marketplace of 
ideas” in the university, Burt v. Gates , 502 F.3d 183, 191 (2d Cir. 2007). In Burt , the Court 
would not stretch academic freedom to allow the barring of military recruiters, which is much 
more attenuated from the free flow of ideas than barring Men’s Studies. See id. Yet for decades 
the defendants have limited the marketplace of ideas to Feminism by banishing Men’s Studies. 


4 Columbia and the State argue there is no Men’s Studies scholarship for it to offer. (Col. Memo. pp. 9-10, 20 n. 13; 
N.Y. Memo. p. 23). Forty years ago there was no Women’s Studies scholarship and 100 years ago no Quantum 
Mechanics scholarship. Dr. Warren Farrell and other eminently qualified educators will be glad to draw up a Men’s 
Studies program for the University. Otherwise, Columbia can refer to Dr. Farrell’s book Does Feminism 
Discriminate Against Men? , published by Oxford University Press. 
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Freedom of speech is key to the flow of ideas and forbids the State, USDOE, and Columbia, as a 
state actor, from invidiously treating differently those with unpopular viewpoints by suppressing 
their speech in favor of popular speech. The defendants’ conduct in furthering the Feminist 
driven Women’s Studies program quashes discussion of the currently unpopular masculine 
perspective beneficial to males, Compl. ]J]J 229-51. 5 

Academic freedom also does not give Columbia the right to provide a wide range of 
benefits to one group based on sex but not the other as a result of stereotyping. Columbia 
ignores the Complaint’s allegations that the Women’s Studies program goes far beyond just 
Feminism instruction in the classroom. (Compl. 3, 94, 97, 98, 181, 186-87, 189, 266-71). 
The program provides benefits and opportunities exclusively to adherents of that doctrine, 
mainly females, to the detriment of others, mainly males. (Id.). “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

II. Columbia and the State violate Title IX, 20 U.S.C. § 1681 et seq., and its implementing 
regulations. 

Title IX applies to colleges that receive Federal financial assistance when they enroll 
students who receive federal funds earmarked for educational expenses. Grove City Col. V. 

Bell , 465 U.S. 555, 563-70 (1984). Title IX does not distinguish between direct institutional 
assistance and indirect, such as aid received by a school through its students. Id. Financial 
assistance encompasses all forms of Federal aid to education. Id. Columbia tries to mislead by 

5 Columbia objects that discovery and trial would involve the Court in reviewing a school program to determine 
whether it violates the Constitution or Federal statute. (Col. Memo. p. 18). Federal Courts have been doing that for 
years—most notably Brown v. Board of Education . 347 U.S. 483 (1954)(required equal educational opportunities). 
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claiming that Title IX only applies to college sports—it does not. “[T]he term ‘program or 
activity’ and ‘program’ mean all of the operations of... a college, university, or other 
postsecondary institution 20 U.S.C. § 1687; 34 C.F.R. § 106. Title IX also applies to “a 
department, agency, ... or other instrumentality of a State or the entity of such State ... that 
distributes [Federal] assistance ....” Id- The Regents are an agency of the State, and N.Y. 
Education and HESC distribute USDOE assistance. (N.Y. Memo. pp. 3, 4, 7). Columbia 
receives Federal financial assistance, as does the State. (Compl. 54-62; U.S. Memo. p. 6). 

Further indications of the broad sweep of Title IX are found in its implementing 
regulations for educational programs. 45 C.F.R. § 86.31 and 34 C.F.R. § 106.31 state that 
treating persons differently based on sex is prohibited “under any academic, extracurricular, 
research, occupational training, or other education program or activity operated by a recipient 
which receives Federal financial assistance.” 6 The Complaint alleges that Columbia’s Women’s 
Studies is such a program, and it is listed with N.Y. Education as a “Registered Program,” under 
program coded 20233 with the full title “Women’s and Gender Studies.” So whether academic, 
occupational training or other, Title IX applies to Columbia’s Women’s Studies program and the 
State’s activities in foisting Feminism on New York’s higher education. (Compl. ]f][ 17, 18, 30, 
34, 36, 38-40, 44, 46-50, 103-112, 114). 

The heart of Title IX is prohibition of sex-based discrimination in all programmatic 
aspects of educational institutions. Cohen v. Brown University , 991 F.2d 888, 894 (1 st Cir. 

1993), aff’d in part, 101 F.3d 155 (1 st Cir. 1996), cert, denied, 520 U.S. 1186 (1997). Its focus is 


6 Columbia and the State misrepresent 34 C.F.R. § 106.42 as applying to educational programs when it only focuses 
on specific textbooks or course materials. (Col. Memo, pp 17, 21; N.Y. Memo. p. 25). If it applied to educational 
programs, then 20 U.S.C. § 1687 and the related regulations would be superfluous. Columbia also mistakenly relies 
on 34 C.F.R. 106.41, which applies to athletic programs not educational programs. (Id. pp. 21, 22). Further, 
Columbia and USDOE misrepresent 20 U.S.C. § 3403(b) as preventing the application of Title IX to educational 
programs by their failing to refer to the section’s phrase “except to the extent authorized by law.” There is nothing 
in 20 U.S.C. § 3403(b) repealing Title IX or any of its sections. And USDOE misrepresents 20 U.S.C. § 1232a by 
deleting the last sentence limiting it to “overcome[ing] racial imbalance”—not an issue here. (U.S. Memo. p. 7). 
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remedial by prohibiting ill will discrimination against the potential beneficiaries of educational 
programs. Cook & Sobieski, Civ. Rts. Actions , f 17.29. Title IX does not tell a college what to 
teach or a state what curriculum to register, just that their educational operations cannot treat one 
group differently from another based on outmoded stereotypical characterizations of the sexes. 

The alleged violations of Title IX and the implementing regulations are not the exclusion 
of males from Columbia’s Women’s Studies program. Although the withholding by Columbia, 
in accordance with State policies, of facilities for the furtherance of scholarship and research in 
Men’s Studies from the plaintiff class carries a similar degree of offensiveness as the arbitrary 
exclusion of a particular group. Weise v. Syracuse Univ. , 522 F.2d 397, 405 (2d Cir. 1975). The 
Complaint asserts the more subtle variety of discrimination that focuses on the results of the 
State and Columbia’s conduct. De La Cruz v. Tormey, 582 F.2d 45, 50 (9 th Cir. 1978), cert 
denAAX U.S. 965 (1979). In violation of 45 C.F.R. § 86.31(b) and 34 C.F.R. § 106.31(b), 
Columbia and the State treat males differently than females in providing benefits and services 
and limit males, as compared to females, in the enjoyment of advantages and opportunities. 
(Compl. ]J]J 94-109, 169-87). The State also violates Title IX by rendering assistance to 
Columbia, an organization that discriminates on the basis of sex, and implementing polices that 
foster and validate discrimination against males in New York colleges. (Compl. 36-40, 110- 
24). 

The unmet needs of the disadvantaged sex, here males, also indicate disparate treatment. 
Cohen , 991 F.2d at 895. A male can enroll in Women’s Studies just as the boy in Gomes v. R.I. 
Interscholastic League, 469 F. Supp. 665 (D. R.I. 1979)(vacated as moot), made the girls 
volleyball team, but he was not allowed to play. Males in Columbia’s program are demeaned as 
members of a Fritz Lang underclass and effectively cut out of the benefits and opportunities 
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provided females. (Compl. 87, 88). No program at Columbia provides males, who are a 
minority at the college, Col Memo. p. 9 n. 4, the opportunities to nurture their talents as females 
have in Women’s Studies because there is no Men’s Studies program. 7 8 The State and Columbia 
simply treat males, whether in Women’s Studies programs or not, less favorably than the 
majority females, which in turn has a discriminatory impact. International Broth, of Teamsters v. 
ITS., 431 U.S. 324, 335 n. 15 (1977). 

As for discriminatory intent, it only requires a motivating factor that can be one among 
others, and that factor can be inferred from the mere differences in treatment. Vil. Arlington Hts. 
v. Met. Housing Dev. Cp„ 429 U.S. 252, 265-66 (1977). The plaintiffs allege that one 

motivation on the part of the State and Columbia is ill will toward males, which is reasonably 

8 

inferred from numerous acts by Columbia and the State. (Compl. ]J]f 76-124). 

Col. Memo. p. 22 cites to Butler v. City of Batavia, 545 F. Supp. 2d 289, 293 (W.D.N.Y. 
2008), where the court found the complaint allegations insufficient to allege a discriminatory 
intent or purpose. Of course, Columbia fails to compare the allegations in that case to the 
allegations in this case because there is no similarity. Col. Memo. p. 22 also misleads by citing 
to Hayden v. County Nassau, 180 F.3d 42, 50 (2d Cir. 1999), as requiring “specific facts leading 
to the conclusion that Columbia created a women’s studies program ‘because of, not merely in 
spite of adverse effects on men.” Hayden does not require “specific facts” on a motion to 
dismiss, but does require that “the decisionmaker ... selected or reaffirmed a particular course of 
action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an 


7 The State argues that advocating a Men’s Studies program is the result of “decisions based on stereotypes.” (N.Y. 
Memo. pp. 25-26). Assuming that is correct, then providing a Women’s Studies program must also be based on 
stereotypes; therefore, Columbia and the State, by the State’s own argument, violate Title IX. 

8 Columbia demands the plaintiffs “explain why” it is motivated in part by “anti-male bias,” and that the plaintiffs 
tell Columbia which individuals are “prejudiced against men.” (Col. Memo. p. 22). Plaintiffs are not expected to 
know the defendant’s state of mind. Stem v. Leucadia Nat’l Cora , 844 F.2d 997, 1004 (2d Cir. 1997). 
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identifiable group.” Hayden at 50 (emphasis added). Columbia left out the qualifier “at least in 
part” not only from Hayden but also from its cite to Grimes v. Sobol , 832 F. Supp. 704, 708 
(S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 1994). 

Even had the Complaint not alleged discriminatory intent or purpose on the part of the 
State and Columbia, the allegations alone of dissimilar impact suffice to establish liability when 
a suit is brought to enforce Title IX’s implementing regulations because that is the standard 
under Title VI of the Civil Right Act on which Title IX is patterned. Haffer v. Temple Univ. , 

678 F. Supp. 517, 539-40 (E.D. Pa. 1987); see Guardians Ass’n v. Civil Service Com'n of City of 
New York , 463 U.S. 582, 607 n. 27 (1983). 

Any argument that the lack of a Men’s Studies program merely reflects a different level 
of concern among males than females is nothing more than 40 year-old stereotypical notions. 

See Cohen , 101 F.3d 155, 178-79. Over the past 40 years, the systemic unfair treatment of the 
minority—males, as compared to the majority—females, Compl. ]f 188, has created a need for 
Men’s Studies programs to balance the scales. Even in Columbia programs not grounded in 
“gender issues,” the Feminist perspective dominates and censors viewpoints. (Compl. ]j 176). 9 
Standing 10 

For purposes of ruling on a motion to dismiss, see supra p. 3, in which standing is 

challenged, a court accepts as true all material allegations of the complaint, and must construe 

the complaint in favor of the complaining party. Warth v. Seldin , 422 U.S. 490, 501 (1975). 

Columbia cites to Lujan v. Defenders of Wildlife , 504 U.S. 555, 561 (1992), but Lujan is a 

9 Columbia alleges the meaning of Men’s Studies programs to be that which is of “interest” to males. By that 
definition, its Women’s Studies program is superfluous because there are plenty of other programs at Columbia in 
which females are enrolled. (Col. Memo. pp. 8-9). An outline of a Men’s Studies program is at Compl. ffl] 229-52. 

1 In Columbia’s own words, the plaintiffs’ “personal hostility to feminism,” “attack,” “diatribe,” “[suit] to shut down 
women’s studies program,” “dislike,” “disdain for feminism,” “resent[ment],” “personal quarrels [with Feminism],” 
and “anti-feminist polemic,” Col. Memo. pp. 1, 2, 4, 6, 17, 19, 20, 23, clearly assure the concrete adverseness which 
sharpens the presentation of issues required for standing. Baker v. Carr , 369 U.S. 186, 204 (1962). 
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summary judgment case. At the pleading stage, general factual allegations of injury resulting 
from the defendant’s conduct may suffice, for on a motion to dismiss, the Court presumes that 
general allegations embrace those specific facts that are necessary to support the claim, which is 
a less onerous standard than on summary judgment. Id. at 561 (citation omitted). 

The class representatives allege injury to themselves (such injury may be indirect), the 
injuries are ongoing and traceable to the defendants’ conduct, and are redressable by the relief 
sought. Vil. Arlington Hts., 429 U.S. at 261. (Compl. ]|]f 89-99, 101-02, 109-112, 123,210-28, 
253-61, 268-74, 275-76, 278-80, 282-86). Title IX cases do not require that a person actually 
take a program to have standing. It is the continuing absence of the opportunity for an 
equivalent educational experience—the benefit, or the ill will and dissimilar treatment that is 
the injury. Ridgefield Women’s Pol. Caucus v. Fossi , 458 F.Supp. 117, 120 n. 3 (D.Conn. 
1978). The Title IX injuries are (1) denial of access at Columbia to a Men’s Studies program 
and (2) the ill will, disparate treatment that males receive at Columbia in and outside the 
Women’s Studies program. These injuries stem from the State’s education policies that 
promulgate, approve, and finance Women’s Studies programs but not Men’s Studies, and 
Columbia’s providing of Women’s Studies but no Men’s Studies. Such conduct grants females 
a real competitive advantage that can be redressed by the implementation of a State policy and 
Columbia program for Men’s Studies or the elimination of Women’s Studies. See Mass, v. 
E.P.A., 127 S.Ct. 1438, 1458 (2007)(some measure of relief suffices for redressability). 

The class representatives allege their prior and continuing intent to enroll in Men’s 
Studies at Columbia: Mr. Den Hollander as an alumnus and Mr. Nosal as first a student and 
now an alumnus. (Compl. ]f 254). The class representatives are affected in a personal and 
individual way because the lack of Men’s Studies has and continues to deny them equivalent 
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benefits and opportunities from a masculine perspective. See McCormick ex rel. McCormick v. 
School Dist. of Mamaroneck, 370 F.3d 275, 284-85 (2d Cir. 2004)(standing for injunction when 
girls who intended to play soccer in the Fall were denied the opportunity because school did not 
field a girls’ soccer team in the Fall). 

Columbia asserts there is no scholarly discipline of Men’s Studies, so the lack of that 
relief means there is no injury. (Col. Memo. p. 9). Once upon a time in the Deep South, there 
were no places for blacks to vote, but that didn’t mean no injury to their rights. Further, the 
Complaint 229-52 provides examples of what a Men’s Studies program means, and the 
Complaint ]f]f 172 shows benefits now lacking. As for other programs at Columbia providing 
male sensitive views, there are none 11 , only ones with a Feminist view. (Compl 262-65). 

III. The defendants violate Equal Protection under the 5 th and 14 th Amendments. 

Slamming the door in a person’s face is one way to keep him out. Another way is to 
make the environment within so hostile, traducing, and demeaning that he will not enter. 
Columbia’s Women’s Studies program does not physically bar males from participating in the 
program, but the opprobrious treatment males receive, the belligerence of castigations, the 
collective guilt heaped on them, and the denial to males of similar perks given females because 
of the program’s bias effectively locks the gates to all but a few. ~ Even outside the program, 
Women’s Studies dissemination of Feminism throughout Columbia has created an environment 
for males with the attributes of a hostile work environment, Compl. 112, 168, similar to those 

11 The quote of Mr. Den Hollander in the L.A. Times, Col. Memo. p. 9 n. 6, refers to whether there were accredited 

college programs providing Men’s Studies programs as described in the Complaint. 

12 

Columbia objects that the Complaint’s allegations at 87-88 of discrimination against males participating in the 
Women’s Studies program do not allege different treatment and are conclusory because they lack specifics. (Col. 
Memo. pp. 7 n. 3, 15 n. 9, 19, 20). Not even Bill Clinton’s spinning could deny those paragraphs allege different 
treatment. Besides, “on a motion to dismiss [the courts] presume that general allegations embrace those specific 
facts that are necessary to support the claim.” NOW v, Scheidler , 510 U.S. 249, 256, 127 L.Ed.2d 99, 114 S.Ct. 798 
(1994) (quoting Lujan v. Defenders of Wildlife . 504 U.S. 555, 561, 119 L.Ed.2d 351, 112 S.Ct. 2130 (1992)). 
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described by the courts under Title VII, 42 U.S.C. § 2000e et seq. See Brown v. Henderson 257 
F.3d 246, 252 (2d Cir. 2001). Learning in a non-sexually discriminating environment is 
necessary for developing the full potential of America’s citizens. 

The protection of individual constitutional rights is a central part of the role assigned to 
the judiciary under the separation of powers. When the Federal Government, states and state 
actors conflict with the Constitution, the Federal courts mandate is to intervene, especially to 
vindicate civil rights. “The vigilant protection of constitutional freedoms is nowhere more vital 
than in the community of American schools.” Shelton v. Tucker , 364 U.S. 479, 487 (1960). The 
First Amendment, at the very least, prevents authorities from imposing a “pall of orthodoxy” on 
classroom instruction which implicates the state in the propagation of a particular religious or 
ideological viewpoint. Pratt v. Ind. School Dist. 831, Forest Lake, Minn ., 670 F.2d 771, 776 (8 th 
Cir. 1982)(citation omitted). 

The maximization of constitutional freedoms and equality of opportunity should be the 
hallmarks of educational institutions, but due to the spread of Feminist orthodoxy in higher 
education, females are treated more “equally” than males. Dissimilar treatment can mean, but 
does not only mean, that one group receives “less favorable” treatment than the other. Different 
treatment also occurs when the impact of a policy falls overwhelmingly on one group. De La 
Cruz , 582 F.2d at 47. “Challenges which rely upon disparate impact inevitably will involve 
consequences which are not restricted in their operation to one group or another. The essence of 
this sort of legal attack is imbalance and disproportionality. The lack of pure gender-specificity 
is no bar [to an action].” Id. at 57. 

The Complaint alleges both less favorable treatment of the class members by the State, 
USDOE, and Columbia, and the disproportional effects on the class members by the State’s 
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13 

Women’s Studies policies, ~ USDOE’s funding, and Columbia’s program. (Compl. ^ 70-125). 
As a result of the defendants’ polices and practices, educational opportunities are not made 
available or are made available on an unequal basis or are of less value to the class members 
because of the existence of a Women’s Studies program and the lack of a Men’s Studies one. 
(Compl. ft 168-82, 207-74). 

Even without allegations of less favorable treatment or disproportionate impact, there is 
an argument analogy with employment discrimination. “In determining whether an employee 
has been discriminated against because of such individual’s sex, the courts have consistently 
emphasized that the ultimate issue is the reasons for the individual plaintiffs treatment, not the 
relative treatment of [or impact on] different groups within the workplace.” See Back v. 
Hastings On Hudson Union Free School Dist. 365 F.3d 107, 121 (2d Cir. 2004). One reason 
behind the State and Columbia’s foisting of Feminist Women’s Studies on higher education and 
the USDOE’s funding is their archaic stereotyping of males, which indicates an ill will 
motivation that may be inferred from a totality of the Complaint’s allegations, see Washington 
v. Davis , 426 U.S. 229, 242 (1976). Such an inappropriate reason is sufficient for finding the 
defendants invidiously discriminate against the class members. 

Using another analogy to employment discrimination, Columbia demonstrates a disdain 
for men’s issues and a diminished opinion of males concerned with those issues. It calls the 
Complaint a “parody” and “semi-facetious”, Col. Memo. pp. 2, 21, which evinces a 
discriminatory attitude toward men because Columbia would never dare say that about females 
suing over female issues. See Fynn v. Regents of Univ. of Cal , 656 F.2d 1337, 1343 (9 th Cir. 

13 The State claims it does not have any policies or plans concerning Women’s Studies because the specific term 
“Women’s Studies” is not contained in the policies and plans referred to by the Complaint. (N.Y. Memo, p 22 n. 
8). Oh please, the content of the policies and plans require higher education programs devoted to issues concerning 
females and feminism. (Compl. 40). Besides, "What’s in a name? That which we call a rose, By any other name 
would smell as sweet.” -Juliet, or as sour. 
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1981). The existence of a discriminatory attitude tends to establish that it is more likely than 
not that Columbia’s conduct is based on an impermissible criterion, and therefore tends to 
establish the class members’ prima facie case. 

The Complaint alleges discriminatory intent or purpose as a motivation inferred from the 
defendants conduct. Such are deemed true for the defendants’ facial Rule 12(b)(1) and Rule 
12(b)(6) motions, supra p. 3, since it is too early to determine whether the defendants’ conduct 
is free from a discriminatory intent or purpose. See De La Cruz , 582 F.2d at 59. Columbia 
asserts, however, that the Complaint’s allegations of disparate treatment and ill will are 
“conclusory.” (Col. Memo. p. 19). Columbia does not cite to which specific allegations are 
conclusory so that it can compare them with allegations that the courts have found conclusory. 
Columbia only makes the conclusory assertion that the allegations are conclusory. 

Columbia also tries to euphemize the prejudice behind the Women’s Studies program and 
the lack of Men’s Studies by contending that Women’s Studies is the same as Black or other 
group programs. (Col. Memo. pp. 20-21). This case does not concern them, only the Women’s 
Studies program. Sex discrimination may be shown by sex-based stereotyping, which in turn 
evinces a discriminatory intent. Back , 365 F.3d at 119-120. The Complaint alleges such 
stereotyping by the State, Columbia and USDOE. (Compl. 77-79, 81, 89, 91, 92, 106-25). 
Whether stereotyping of different groups exist in other Columbia programs is not an issue in this 
case. Besides, there’s no comparison between the reasons for the Feminism propagated at 
Columbia and say “Contemporary Black History.” When was the last time a feminist was 
lynched, shot dead on the front stoop of her home, or on the balcony of the motel she was staying 
in? For the past four centuries, the institutions of this nation have had their boot heels on the 
back of the necks of Blacks. Over that same period, white females have received nothing but 
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preferential treatment. Try stumbling out of the Copacabana at three in the morning and hailing 
a cab if you happen to be black. Then watch the cabbies play bumper cars as a white female 
hails one. 14 

The State argues there is no New York “statute, regulation, or other source of law that 
imposes by its terms a discriminatory sex-based classification....” (N.Y. Memo, p 21). The 
Complaint at 36-40 specifically cites to the Regents Statewide Plans and major policy 
statements that use sex-based classification to allocate benefits unequally by promulgating 
practices to foster and advance Feminism in colleges and society. Since the Regents act as the 
legislature for colleges, and N.Y. Education as the Regents’ administrator, Moore v. Bd. Regents 
University of New York , 44 N.Y.2d at 600, the Statewide Plans and policy statements are in 
effect laws, rules or regulations that cultivate misandry, which indicates a motivating factor of 
prejudice toward men. By inspecting and re-registering Columbia’s Women Studies program, 
N.Y. Education continues to apply and enforce the Regents invidiously discriminatory policies, 
and HESC continues to provide financing, without both of which the program would not exist. 

Part of the motivation behind the State fostering Feminism and Women’s Studies in 
colleges is partiality toward females and enmity toward males. Evidence of the State’s enmity 
towards men is that for nearly thirty years, the Regents have never advocated Men’s Studies 
programs but only Women’s Studies that propagate the misandry of Feminism. The State claims 
it is only requiring equity in higher education for females, but its measurement of such equity is a 
quota system that has shown since the 1980s that more females attend and graduate college in 
New York than males. (Compl. 40, 103-05). The State even admits this in its “Equity for 
Women in the 1990s” at p. 3 and its “2004 Statewide Plan” at p. 70. The only reasonable 

14 Columbia also argues that because all the other Ivy League colleges have Women’s Studies programs, there is no 
“anti-male animus’’ factor behind its program. (Col. Memo. p. 23). Sixty years ago in the South, every bus 
company treated blacks different than whites, and most people thought that was okay. 
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inference to draw from the State treating females preferentially, when the State’s own 
measurements show males are the disadvantaged group, is a motivation of ill will toward males. 
See Vil. Arlington Hts., 429 U.S. 252, 265-67 (factors taken into account in detennining whether 
discriminatory purpose was a motivating factor). “The existence of a permissible purpose cannot 
sustain an action that has an impermissible effect,” Wright v. Council City of Emporia , 407 U.S. 
451, 462 (1972), and it is the duty of the courts “to distinguish a sham secular purpose from a 
sincere one.” Wallace v. Jaffree , 472 U.S. 38, 75 (1985)(0’Connor, J. concurring). 

Congress created USDOE, in part, to “strengthen the Federal commitment to ensuring 
access to equal educational opportunity for every individual ....” 20 U.S.C. § 3402(1). USDOE 
fails to do that by providing financing to Columbia and the State. USDOE knows that by 
financing Columbia it is also indirectly supporting Feminist Women’s Studies, so USDOE is 
complied in furthering the ill will, disparate treatment of males by Columbia. USDOE has the 
power to fix the terms on which its money allotments are disbursed, see Oklahoma v. U.S. Civ. 
Srvc. Comm. , 330 U.S. 127, 142-43 (1947); therefore, it has the authority to prevent the 
expenditure of Federal dollars to fund unequal educational opportunities for males. USDOE has 
chosen not to, which creates another inference of its bias motivation against males. Public 
financial benefits and assistance from the State and student aid from USDOE not only help 
support Columbia’s Women’s Studies invidious discrimination but also discriminate in their own 
right because their impact benefit females without any comparable benefit to males. Ridgefield , 
458 F.Supp. at 122. 

Standing Fifty years ago when a black man wanted to take a bus from one location to another, 
he could only do so by sitting in the back. Evers v. Dwyer , 358 U.S. 202 (1958). Today, when 
any man wants to take his education to another level in the area of “gender studies” he’s 
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relegated to the back of the bus of Women’s Studies—the only transportation available to an 
education in “gender studies” and the attendant benefits. Education and acquisition of 
knowledge are matters of supreme importance and liberty interests that should be diligently 
promoted. Meyer v. Nebraska , 262 U.S. 390, 399-400 (1923). The defendants continue to 
obstruct those interests of the class members by doing the contrary with respect to Men’s Studies 
but promoting Feminism through Women’s Studies. “Discrimination itself, by perpetuating 
‘archaic and stereotypic notions’ or by stigmatizing members of the disfavored group as 
‘innately inferior’ and therefore as less worthy participants in the political community, ... can 
cause serious noneconomic injuries to those persons who are personally denied equal 
treatment....” Heckler v. Mathews , 465 U.S. 728, 739-740 (1984)(citation omitted). 

USDOE’s financial assistance facilitates 15 , State policies aid and approve, and 
Columbia’s Women’s Studies provide: (1) instruction, training, and preparation in Feminism 
that leads to undergraduate degrees and graduate certifications; (2) a post-baccalaureate program 
in Feminism; (3) alumni auditing of Feminist courses; (4) networking and career opportunities 
within the Feminist establishment; and (5) support from a Feminist perspective. No such 
backing and opportunities are provided for males from a masculine perspective. The dominance 
of Feminism achieved by Women’s Studies and the lack of the countervailing viewpoint of 
Men’s Studies results in obstacles for males obtaining education, knowledge, career 
opportunities, training, acquiring skills, and developing their mental abilities and moral character 
in order to not only lead productive, self-satisfying lives but to counter the Feminist 
establishment and its antipathy against males. 16 

15 USDOE funds accrue to the benefit of a program that as alleged disadvantages the plaintiffs, which is a closer 
connection than the one the Supreme Court found standing for in U.S. V. SCRAP , 412 U.S. 669, 668-89 (1973). 

Establishment means a unitary belief system held by enough influential persons so that it dominates over other 
beliefs in a society. In America today, that belief system is Feminism. (Complaint 212, 226). 
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The defendants ongoing, one-sided propagation of Feminism is not only offensive and 
stigmatizing to the class representatives but denies them equal treatment by preventing them 
from pursuing Men’s Studies and competing on an equal footing with females in education, the 
work place, the courts, the culture, and society as a whole. See Northeastern Fla. Assoc. Gen- 
Contractors Am. v. Jacksonville , 508 U.S. 656, 666-67 (1993); In re U.S. Catholic Conference , 
885 F.2d 1020, 1025, 1028-31 (2d Cir. 1989)(concerning competitive advocate 
standing)(citations omitted). The injury is males not being considered equally because of 
discriminatory obstacles that cause the plaintiffs to suffer a continuing loss of opportunities. See 
Bryant v. Yellen , 447 U.S. 352, 366-67 (1980). Immediacy is the plaintiffs alleging they will 
enroll in Men’s Studies when offered. Adarand Constructors v. Pena , 515 U.S. 200, 211 (1995). 
Causality exists because the class representatives are able and ready to pursue Men’s Studies that 
the defendants prevent by not supporting or not providing. Gratz v. Bollinger , 539 U.S. 244, 262 
(2003). And the remedy is restoring equality, which can occur by withdrawing the benefits and 
opportunities provided by the Feminist Women’s Studies program that disadvantages males, or 
extending similar opportunities and benefits to adherents of masculinity through a Men’s Studies 
program. Either will profit the plaintiffs in some personal way. 

IV. Columbia’s invidious discrimination occurs under the color of law, 42 U.S.C. 1983. 

The Regents act as a legislature over higher education in New York that sets statewide 
education polices and enacts rules for carrying its policies into effect. N.Y. Educ. Law § 207. 
The Regents periodically develop a master plan for the development and expansion of higher 
education in New York, Moore , 44 N.Y.2d 593, 598, which has included promulgating 
Feminism through Women’s Studies programs. The Regents also determine in which subject 
areas, such as Women’s Studies, tenure will be offered. Baer v. Nyquist, 40 A.D.2d 925, 926, 
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338 N.Y.S.2d 257 (A.D. 3 rd Dept. 1972). Further, the Regents and N.Y. Education have the 
power to visit, examine, inspect, and require reports from colleges as often as the Regents desire, 
which can request whatever information the Regents want. N.Y. Educ. Law § 215. Any refusal 
or undue delay in providing information, or violation of a policy or implementing rule and the 
Regents may suspend the charter or any rights and privileges of that college. Id. The State’s 
involvement with Columbia is much more than Columbia pretends, but the key point is the 
State’s connection to the Feminist Women’s Studies program that has an invidiously 
discriminatory impact on the class members by treating males differently than females. 

The Regents’ Statewide Plans of 1984 and 2004, based in part on Columbia’s master 
plans, and the Regents’ major policy statements of 1972, 1984, and 1993 approved and 
encouraged the ill will treatment and prejudicial impact of Columbia’s Women’s Studies 
program on males. The Regents knew of the program’s practices because it was patterned on the 
Regents’ requirements for higher education to support programs in Women’s Studies for 
instituting Feminist tenets and to remake New York into the Feminist image. (Compl. ]f 40). 

The Regents euphemistically called their policies “equity for women.” But even if that were the 
objective, “[t]he equal protection clause would be a sterile promise if state involvement in 
possible private activity could be shielded altogether from constitutional scrutiny simply because 
its ultimate end was not discrimination, but some higher goal.” Norwood v. Harrison , 413 U.S. 
455, 466-67 (1972). 

State action exists where the state (1) authorizes or encourages the invidiously 
discriminatory activities, Reitman v. Mulkey , 387 U.S. 369, 375 (1967); or (2) is involved with 
the activity that discriminates, Powe v. Miles , 407 F.2d 73, 81 (2d Cir. 1968)(Friendly, J.); or (3) 
affirmatively approves discrimination through its regulatory powers, Public Utilities Comm, v. 
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Poliak , 343 U.S. 451, 462 & n. 8 (1953), by in effect placing a state’s imprimatur on the 
prohibited activities, Jackson v. Metro. Edison Co. , 419 U.S. 345, 357 (1974). In detennining 
state action in sex discrimination cases, the standard is a less onerous one than used in the 
college cases cited by Columbia, Col. Memo. pp. 11-14. Weise , 522 F.2d at 405-06. 

Columbia ignores the tests and asserts that for state action to exist, the State is required to 
be “responsible” for the specific conduct alleged as discriminatory. (Col. Memo. pp. 11-13). 
Columbia cites to a N.Y. Southern District Court case for its “responsible” proposition, but omits 
that case’s cite to Blum v, Yaretsky , 457 U.S. 991 (1982). As is often the situation in the law, 
courts provide specific meanings to every day words in order to avoid confusion that might result 
from the common understanding of a word. The Supreme Court in Blum defined what it meant 
by the word “responsible” in the area of state action, and that is how the Southern District Court 
used the tenn. Blum , citing in part to Jackson, ruled that “a State normally can be held 
responsible for a private decision only when it has exercised coercive power or has provided 
such significant encouragement , either overt or covert, that the choice must in law be deemed to 
be that of the State.” Id. at 1004 (emphasis added). The common use of “responsible” does not 
include “encouragement.” Columbia knew this, but chose to mislead this Court by failing to 
provide the original citation that defined “responsible” or indicate the citation’s omission. 

Given the extent of the Regents and N.Y. Education’s power over higher education, the 
Regents’ plans and policies calling for preferential treatment of females, the Regents’ detailed 
requirements for instilling Feminist tenets into higher education, the Regents’ creation of 
Feminist agents called “affirmative action officers” to enforce and punish those for not dutifully 
adhering to the Regents’ Feminist polices, the Regents and N.Y. Education not regarding their 
functions as ministerial, and the Regents’ approval of Columbia’s master plan for education by 
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incorporating its Women’s Studies section into the Regents’ Statewide Plans, Compl. 31-41, 
146—the Regents and N.Y. Education plainly authorize, encourage, and involve themselves in 
the invidiously discriminatory practices of Columbia’s Women’s Studies program. In addition, 
by reviewing, approving, re-reviewing and re-approving every aspect of the Women’s Studies 
program at Columbia to assure it complies with the Regents’ policies and plans, Compl. 44- 
48, N.Y. Education stamps the State’s imprimatur on a program known to practice and promote 
invidious discrimination. 17 Since here the State is involved with the very activities that 
discriminate, the many cases cited by Columbia that held no such involvement do not apply. 

Further, without the State’s authorization, encouragement, involvement, and stamp of 
approval on the Feminist misandry activities at Columbia, the University could not grant credit 
or degrees in Women’s Studies, nor receive financing, either directly or indirectly, for the 
continuation of the Women’s Studies program. 

V. Columbia violates N.Y. Civil Rights Law § 40-c. 

Section 40-c prohibits discrimination against persons based on sex by any institution in 
New York State that fails to provide equal opportunity, whether because of prejudice, 
discrimination or inadequate education opportunities. N.Y. Civ. Rts. § 40-c, Historical & 
Statutory Notes, L.2002, c.2, § 1. “Institution” includes colleges supported in whole or in part by 
contributions solicited from the general public. N.Y. Civ. Rts. § 40. Columbia launched a major 
fundraising campaign in 2006 that solicits contributions from the general public. (Compl. ]f 203). 

VI. The State and USDOE violate the Establishment Clause of the First Amendment. 

The Complaint alleges that Feminism propagated by Columbia and aided by the State and 
USDOE is a religion, Complaint 4-15. On the defendants’ motions to dismiss, the allegations 

17 

Columbia essentially argues the Complaint’s allegations of the State’s involvement in Columbia’s Women’s 
Studies program are untrue. (Columbia Memo, pp 12-14). But on the defendants’ motions to dismiss, the 
allegations are assumed true. 
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18 

are accepted as true, supra p. 3. All the cases, except for two, cited by the State and USDOE 
dealing with whether a belief-system is a religion are decisions made after trial, hearings, or on 
summary judgment motions and therefore had the benefit of an evidentiary record that does not 
exist here. USDOE’s voluminous exhibits do not deal with religion. 

Religion 

Religion for establishment clause purposes is not as narrow a concept as the State and 
USDOE argue. (State Memo. pp. 8-14; U.S. Memo. 16-19). In Torasco v. Watkins , 367 U.S. 
488, 495 n. 11 (1961), the Supreme Court in dictum rejected the view that religion is defined 
solely in terms of a Supreme Being by noting that Ethical Culture, Secular Humanism and other 
non-theistic belief-systems are religions. In two conscientious objector cases detennining 
whether the objectors’ beliefs amounted to a religion, the Supreme Court held that secular beliefs 
of a purely ethical or moral source and content which impose a duty of conscience can function 
as a religion. Welsh v. U.S. , 398 U.S. 333, 340 (1970); U.S. v. Seeger , 380 U.S. 163, 184-85 
(1965). Intense personal convictions that may appear incomprehensible or incorrect come within 
the meaning of religious belief. Id. The Equal Employment Opportunity Commission in Title 
VII employment cases includes as religion moral or ethical beliefs sincerely held with the 
strength of traditional religions. LaViolette v. Daley, E.E.O.C. No. 01A01748 (Sept. 13, 2002); 
29 C.F.R. §1605.1. In Altman v. Bedford Cent. School Dist. , 45 F.Supp.2d 368, 378, (S.D.N.Y. 
1999), revd. on other grounds, 245 F.3d 49 (2d Cir. 2001), the Court used a definition of religion 
for establishment clause cases from Malnak v. Yogi , 592 F.2d 197, 208-210 (3d Cir. 

1979)(Adams, J. concurring). 19 USDOE falsely claims that the definition for religion is “much 

18 Of the motions on the pleadings cases, the two cited by the State and USDOE did not involve the issue of defining 
religion. 

19 Judge Adams’s concurring opinion is one of the better reviews of the establishment clause cases for determining 
religion, and his guidelines have been adopted by the Third, Eighth, Ninth and Tenth Circuit Courts of Appeals. 
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narrower” in establishment cases, U.S. Memo. p. 17, when the courts have never ruled such. 
Alvarado v. City of San Jose . 94 F.3d 1223, 1230 n. 6 (9 th Cir.1996). 20 

The Malnak test looks at three indicia: whether the belief-system (1) addresses 
fundamental and ultimate questions having to do with deep and imponderable matters, (2) is 
comprehensive in nature, (3) has formal and external signs such as structure, organization, efforts 
at propagation, and observance of holidays. Not ah of the indicia need be satisfied for a belief- 
system to be a religion, but in the case of Feminism, ah three are. (Compl. ^[ 4-15). 

While N.Y. Education § 207 prohibits the State from regulating doctrinal instruction in 
seminaries, the State clearly regulates the Feminist doctrine in Women’s Studies under 8 
N.Y.C.R.R. Part 52, which reaches content. - But that does not mean Feminism is not a 
religion. Governments often do things they don’t have the authority to do, such as the Vietnam 
War, wire tapping citizens without court orders, or foisting the religion of Feminism in colleges. 
Aiding the religion Feminism 

The State and USDOE argue that even if Feminism is a religion, their conduct does not 
aid it. The ban on aiding a religion means “ [government may not finance religious groups nor 
undertake religious instruction nor blend secular and sectarian education nor use secular 
institutions to force one or some religion on any person.” Zorach v. Clauson , 343 U.S. 306, 314 
(1952). “[T]he heart of the Establishment Clause, [is] that government should not prefer one 


Judge Adams also argued, as did Justice Rutledge in his dissent in Everson v. Bd. ofEduc. , 330 U.S. 1, 32 (1947), 
for the same definition of religion in establishment and free exercise cases. 

20 USDOE even goes so far as to compare Feminism to a statute of an Aztec figure. (U.S. Memo p. 18). 

21 The State mistakenly claims that registration of non -seminary instruction does not involve content. 8 N.Y.C.R.R. 
§ 52.1(b)(3) states that to register curricula, “[t]he content and duration of curricula shall be designed to implement” 
a curriculum’s purposes; § 52.1(c) requires curricula to be consistent with the Regents Statewide Plan; and § 52.1(h) 
states that new registration is required for any curriculum in which changes affect the title, focus, design or 
requirements. So whether a course teaches Arianism, Donatism, pro-slavery, or anti-slavery, it impacts its 
registration. (Contra N.Y. Memo. p. 16). 
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religion to another, or religion to irreligion.” Bd. of Ed. Kiryas Joel Vil. School Dist. v. Grumet, 
512 U.S. 687, 703 (1994)(N.Y. State created a separate school district for a religious faith). 

Beginning in 1972, the State started to remake higher education and New York society in 
accordance with Feminist tenets by promulgating Feminism through its Statewide Plans and 
policy statements and implemented by Women’s Studies programs. The State promoted, 
approved, registered, and the State and USDOE financed Feminist Women’s Studies programs, 
either directly or indirectly. While the type of benefits provided for the instruction of Feminist 
doctrine are similar to those given mathematics, or other programs, the benefits granted 
Women’s Studies end up indoctrinating a religion promulgated by the State and partly funded by 
USDOE. Government benefits—approval, registering, and financing, even through neutral 
means, cannot further a government end to advance and endorse a religion. See Agostini v. 
Felton , 521 U.S. 203, 222-23 (1997). 24 The establishment clause prohibits such government 
endorsement of religious activities because “endorsement sends a message to nonadherents that 
they ... are outsiders of the political community, and ... to adherents that they are insiders, 
favored members of the political community.” Lynch v. Donnelly , 465 U.S. 668, 688 
(1984)(0’Connor, J. concurring). 

“The Establishment Clause, unlike the Free Exercise Clause, does not depend upon any 
showing of direct governmental compulsion and is violated by the enactment of laws 
which establish an official religion whether those laws operate directly to coerce 
nonobserving individuals or not.... When the power, prestige and financial support of 
government [are] placed behind a particular religious belief, the indirect coercive 


22 The N.Y. Court of Appeals in Bd. of Ed. v, Allen . 20 N.Y.2d 109, 116, 281 N.Y.S.2d 799 (1967), affd. 392 U.S. 
236, held that it did not matter for establishment clause purposes whether the means of attaining the prohibited end 
of aiding religion is described with “the words ‘direct’ [or] ‘indirect.’” 

23 USDOE falsely states that the Lemon test is satisfied if a reasonable person finds a secular purpose in its 
financing. (U.S. Memo. p. 18). The reasonable person test determines whether the effect of USDOE’s financing 
aids Feminism, it does not determine the purpose. Altman v, Bedford Sell, Dist, , 245 F.3d 49, 75 (2d Cir. 2001). If 
Feminism is a religion, then providing funds that accrue to its benefit is aiding it by any reasonable person’s view. 

24 N.Y. Bundy dollars and some USDOE funds go directly into the coffers of Columbia, Compl. ffl] 21, 56, 59, 62, 
which distinguishes this case from Agostini , 521 U.S at 228 and Zelman v. Simons-Harris . 536 U.S. 639, 649 
(2002). Such funds free up other money in Columbia’s treasury for spending on Women’s Studies. 


24 



pressure upon religious minorities to conform to the prevailing officially approved 
religion is plain. But the purposes underlying the Establishment Clause go much further 
than that.... The history of governmentally established religion, both in England and in 
this country, showed that whenever government had allied itself with one particular form 
of religion, the inevitable result had been that [government] had incurred the hatred, 
disrespect and even contempt of those who held contrary beliefs.” Engel v. Vitale , 370 
U.S. 421, 430-3 l(1962)(emphasis added). ’ . 

Nor can government prohibit theories that are deemed antagonistic to a particular dogma, 
such as Feminism, which the State and USDOE have done by failing to set policies or provide 
aid for Men’s Studies. Epperson v. State of Ark„ 393 U.S. 97, 106-07 (1968). By aiding only 
Women’s Studies, they use social pressure to enforce orthodoxy, which is just as impermissible 
as more direct means,” Lee v. Weisman , 505 U.S. 577, 594 (1992), and do nothing to protect the 
minority views of males, Santa Fe Ind. Sch. Dist. V. Doe, 530 U.S. 290, 304 (2000). 

Standing 

The values protected by the establishment clause are fundamental liberty interests, such 
as the individual freedom of conscience to embrace the right to select any religious faith or none 
at all. Wallace , 472 U.S. at 52-53. The “preservation and transmission of religious beliefs and 
worship is a responsibility and a choice committed to the private sphere,” not the government. 
Lee v. Weisman , 505 U.S. at 589. 


CONCLUSION 

When government and institutions channel unpopular concepts out of education, a curtain 
of ignorance falls across the academic landscape of inquiry. The accepted ideology of the day 
takes precedence over facts, and subjective experiences trump science all because those in 
positions of authority believe their views are “correct” and others are wrong. 

For the reasons stated, the Complaint should not be dismissed. 
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Dated: February 14, 2009 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Defendants Institute for Research on Women and Gender at Columbia University 
(“IRWG”), School of Continuing Education at Columbia University (“SCE”), and The Trustees 
of Columbia University in the City of New York (“Columbia” or the “University”), respectfully 
submit this reply memorandum of law in further support of their motion to dismiss the First 
Amended Class Action Complaint (the “Complaint). 1 

PRELIMINARY STATEMENT 

Plaintiffs can cite no case in which any court has ever done anything comparable 
to what they demand here. Brushing aside the First Amendment guarantee of academic freedom, 
plaintiffs insist that the Court can and should review the content of women’s studies courses - 
the books taught, the lectures delivered, the ideas discussed - and determine whether the views 
of men and women expressed in those courses justify allowing them to be taught, warrant 
banning them, or require the creation of a countervailing men’s studies curriculum. 

In support of this unprecedented, and unconstitutional, demand, plaintiffs offer 
only rhetoric, their assertion that feminist theory exalts women and demonizes men. They repeat 
and elaborate their anti-feminist theme throughout the hundreds of paragraphs of their pleading, 
but what they produce is a political and ideological attack on a body of ideas, a statement of 
opposition to the substantive content of certain university courses, not an allegation of any act of 
discrimination by any person in any class at any time. Plaintiffs do not allege that they, or any 
other men, were ever excluded from any class at Columbia on account of their sex. They do not 
allege a single instance in which any man, in any class, suffered any adverse treatment because 
he was male. Nor do they allege a single example of any man losing any opportunity or benefit - 

1 Plaintiffs do not dispute that neither IRWG nor SCE, neither of which exists as a separate legal entity, is a 
proper party to this suit. 
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the award of a degree, graduate school admission, a job, a promotion - because women’s studies 
is taught at Columbia or because there are no courses specifically denominated “men’s studies.” 
Plaintiffs allege that feminist ideas are evil, but they allege no actual facts that, if proven, would 
establish either their standing to sue or the existence of any act of discrimination. 

The civil rights laws exist to remedy concrete discriminatory conduct, but none is 
alleged here. Those laws do not empower the courts to do what plaintiffs ask - to sit in judgment 
over ideas, to become the arbiters of what university faculty can, cannot, or must teach. The 
allegations of the Complaint fail to state a claim under the anti-discrimination laws. The trial of 
thoughts, ideas, and beliefs that plaintiffs propose would violate the most basic constitutional 
protection of academic freedom. 

ARGUMENT 

I. 

THE COMPLAINT ALLEGES NO FACTS THAT WOULD SUPPORT 

A FINDING THAT PLAINTIFFS HAVE STANDING TO SUE OR 
THAT COLUMBIA HAS DISCRIMINATED AGAINST MEN 

A. Plaintiffs Lack Standing Because They Do Not 
Allege A Concrete and Particularized Injury 

Plaintiffs do not allege that they were excluded from a women’s studies course; 
they never elected to take one. Accordingly, even if they could allege that the men who do take 
such courses are treated differently than the women, they could not allege that they have ever 
experienced such discriminatory conduct themselves. Plaintiffs do not allege any personal injury 
from the teaching of women’s studies and, as a result, under well-settled Article III principles, 
they lack standing to sue. See, e.g., O’Shea v. Littleton , 414 U.S. 488, 495 (1974) (plaintiffs 
lacked standing to challenge practices that had never injured them personally). 


2 
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Citing Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 
(1976), plaintiffs point out that an indirect injury may suffice to confer standing, but here, there 
is and can be no allegation of any injury at all. In Village of Arlington Heights , the plaintiff 
sought the rezoning of a parcel of land from single-family to multiple-family so that it could 
build low income housing. When the rezoning was denied, allegedly because of race 
discrimination, plaintiff could not build the housing. There is no analog to that injury in this 
case. While plaintiffs may believe that women’s studies courses should be banned because of 
the ideas they allegedly present, that claim (in addition to running straight into the First 
Amendment) alleges nothing particular to Den Hollander or Nosal. It alleges no concrete injury 
to them, and they therefore lack standing. Plaintiffs counter that their “hostility to” and “disdain 
for” feminist ideas will “assure the concrete adverseness” that is the goal of standing doctrine, 

PI. Mem. at 9, n. 10, but passionate intensity is not a substitute for concrete injury. In re U.S. 
Catholic Conference, 885 F.2d 1020, 1030 (2d Cir. 1989) (“It is obvious that plaintiffs express 
their . . . views strongly and articulately. Yet such strongly held beliefs are not a substitute for 
injury in fact”). 

Plaintiffs likewise allege no concrete and particularized injury from the absence 
of a curriculum expressly denominated “men’s studies.” While they argue that Columbia’s 
failure to create a men’s studies program prevents them from “competing on an equal footing 
with females in education, the work place, the courts, the culture, and society as a whole,” 

PI. Mem. at 17; see also id. at 7, 10, 18, they do not allege a single job, promotion, school 
admission, or other opportunity that either of them has ever been denied, or denied the ability to 
compete for, let alone the loss of any benefit or opportunity that could be rationally connected to 


3 
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2 

the fact that they have never taken a men’s studies course at Columbia." In the cases on which 
Den Hollander and Nosal rely, the plaintiffs were denied a specific, concrete opportunity or 
benefit as a result of the allegedly discriminatory conduct, but no such deprivation is alleged 
here. 

B. Columbia Is Not a State Actor 

Plaintiffs argue that the State’s regulation of higher education - its registration of 
courses and its ability to revoke a school’s charter - makes Columbia’s decisions with respect to 
which courses it will or will not teach equivalent to state action. As explained in the Columbia 
Defendants’ opening memorandum, this argument has been rejected in case after case, both with 
respect to Columbia in particular and private universities in general. There is simply no basis for 
a finding that a private university’s determination of what to teach constitutes action under color 
of state law. 

C. Plaintiffs’ Attack on Feminist Ideas Does Not Give Rise 
to a Sex Discrimination Claim Against Columbia 

Plaintiffs’ contention that Columbia discriminates against men is based, in its 
entirety, on their critique of feminist ideas and on conclusory, rhetorical assertions of the injury 
men suffer from the alleged dominance of feminist thinking. Plaintiffs do not allege anything 


2 Even the allegation that there are no men’s studies courses at Columbia, i.e., no courses “providing male 
sensitive views,” PL Mem. at 11, is so vague that it is meaningless. There are thousands of courses, many taught by 
men, that study male philosophers, political figures, scientists, writers, and artists, past and present. Plaintiffs do not 
allege anything about what is taught, or how it is taught, in any of these courses. The allegation that nothing taught 
at Columbia is “male sensitive” is empty rhetoric. 

3 For example, in Northeast Florida Chapter of the Ass’d Gen. Contractors of Am. v. City of Jacksonville, 508 
U.S. 656, 658-59 (1993), non-minority business owners had standing to challenge an ordinance setting aside certain 
city contracts for minority-owned businesses because it prevented them from competing for those contracts. In 
Bryant v. Yellen, 447 U.S. 352, 366-67 (1980), a statute arguably limited to 160 acres the amount of certain irrigated 
land any one person could own. Potential purchasers of excess land from those owners had standing to challenge a 
decision holding the statute inapplicable because it destroyed their opportunity to buy the land. Plaintiffs here allege 
no such concrete injury. 


4 
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about any actual person or about any actual course ever taught at Columbia. They do not allege 
that men are excluded from women’s studies courses, and they do not allege a single instance in 
which any man was treated differently than his female classmates in any course. Plaintiffs make 
liberal use of phrases such as “intentional discriminatory impact” (Compl. ( J[ 1(d)), 
“discriminatory intent” (id. '][ 89), “hostile learning environment” {id. ( J[ 94), “bias” ( id. '][ 101), 
“prejudice” {id. ‘I 104), “disparate treatment” {id. f 123), “dissimilar treatment” {id. f 124), 
“invidious discriminatory practices” (id. ( ][ 125), and “disparate impact” (id. ‘I 188), but to survive 
a motion to dismiss “requires more than labels and conclusions,” Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 555 (2007). The plaintiff must “amplify a claim with some factual 
allegations” where, as here, “such amplification is needed to render the claim plausible.” Iqbal 
v. Hasty , 490 F.3d 143, 157-78 (2d Cir. 2007), cert, granted , 128 S. Ct. 2931 (2008). Like the 
plaintiff in Irvin v. Mister Car Wash , 2008 U.S. Dist. LEXIS 88531, at *3-5 (M.D. Fla. October 
20, 2008), plaintiffs ask the Court “to grapple with . . . history and sociology,” based only upon 
“magic words . . . that are not supported by facts.” That does not state a claim. 

Similarly, the allegation that the absence of courses labeled “men’s studies” 
discriminates against men is based solely on rhetoric. To begin with, plaintiffs assert, over and 
over, that the University has “impos[ed] a unitary belief-system,” PI. Mem. at 3, through the 
“banishment of Men’s Studies scholarship from Columbia,” id. at 4; see also id. at 1 (Columbia 
has “created a climate of intolerance that effectively bans concepts and facts not considered 
‘Feminist’”); id. at 5 (Columbia is “suppressing . . . speech”); id. at 7 (Columbia is “withholding 
. . . facilities for the furtherance of scholarship and research in Men’s Studies”); id. at 9 
(Columbia “censors viewpoints”). But the rhetorical leitmotif that Columbia has “banished” 
men’s studies is not supported by a single allegation of fact. Plaintiffs do not name any professor 
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who was allegedly fired or denied a position, any textbook that was banned, any course proposal 
that was vetoed, any speaking invitation that was rescinded because of anti-male bias. Again, it 
is just rhetoric; no actual act of discrimination is alleged. 

Indeed, even the claim that Columbia offers no courses with “male sensitive 
views” - let alone that it “banishes” the male perspective - is simply rhetoric. Plaintiffs do not 
explain how a philosophy course on Kant and Nietzsche; an art history course on the male nude 
in western art; a history course on the American presidency since 1945; a classics course on 
Plato; an American Studies course on the Supreme Court; a music course on Beethoven; or an 
English course on Milton (or Shakespeare, or Beckett and Nabakov, or Pinter, or O’Neill, or 
Williams and Miller) fails to be male sensitive. 4 Nor do plaintiffs allege anything to explain how 
the lectures, texts or discussions in any of the thousands of other courses offered at Columbia 
discriminate against men. Plaintiffs would like to see courses teaching about “the powers 
females often use to manipulate [men]” (Compl. 1 231), courses asserting “that females have a 
carte blanche to do whatever they want regardless of ethics or law” (id .1 235), courses 
instructing “on how to avoid false accusations by females of sexual harassment or rape” (id. 

1 240), and courses “alert[ing] males to the prevalent danger of female paternity . . . [and] 
marriage fraud” (id. 11 246-47), but no law allows plaintiffs (or the courts) to dictate the political 
and ideological perspective from which professors must teach. 


4 See http://www.columbia.edu/cu/philosophy/crs/main/intro/index.html (Philosophy); 
http://www.columbia.edU/cu/arthistory/html/dept_courses_s_2009.html#l_2 (Art History); 
http://www.college.Columbia.edu/bulletin/depts/history.php?tab=courses (History); 
http://www.columbia.edu/cu/classics/program/courses.html (Classics); 
http://www.columbia.edu/cu/amstudies/courses/intermediate.html (American Studies); 
http://www.columbia.edu/cu/bulletin/uwb/ (Music); http://www.columbia.edu/cu/english/ug_distcours.htm 
(English). 
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Plaintiffs’ contention that women’s studies courses, uncorrected by an explicit 
men’s studies curriculum, injure men is likewise unsupported by any allegation of fact. While 
plaintiffs assert that Columbia “limits males, as opposed to females, in the enjoyment of 
advantages and opportunities, ” PL Mem. at 7, and “grants females a real competitive 
advantage,” id. at 10, the Complaint does not allege anything about any man denied any 
opportunity or advantage that would (or even might) have come to him had he been able to take a 
course labeled “men’s studies.” To be sure, plaintiffs cannot allege that the absence of a men’s 
curriculum at Columbia has prevented male graduates from competing successfully with women 
for the highest positions in business, government, academia or the professions. 

Finally, plaintiffs do not allege any facts from which it can be rationally inferred 
that the University administration harbors animus towards men, that Columbia has a motive to 
injure the male sex. Plaintiffs rely instead on a syllogism: women’s studies courses are anti¬ 
male, so Columbia must be anti-male or it would not allow women’s studies courses to be taught. 
But that is circular; plaintiffs allege nothing that would permit inferring a malign motive (a 
motive apparently shared by virtually every major university in the United States) for offering 
courses in women’s studies. 

Relying on a footnote in Guardians Ass’n v. Civil Service Comm’n, 463 U.S. 582, 
607 n. 27 (1983), plaintiffs suggest that they do not have to allege a discriminatory motive, but 
only a disparate impact, if they claim a violation of the regulations under Title IX. That footnote 
can be read to permit a private action for violation of the disparate-impact regulations under Title 
VI, and plaintiffs argue that the same reasoning applies to Title IX, which was modeled on Title 
VI. In 2001, however, the Supreme Court expressly held that there is not a private right of action 
to enforce the disparate-impact regulations under Title VI: 
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Neither as originally enacted nor as later amended does Title VI 
display an intent to create a freestanding private right of action to 
enforce regulations promulgated under § 602 [the disparate-impact 
regulations]. We therefore hold that no such right of action exists. 

Alexander v. Sandoval, 532 U.S. 275, 293 (2001). Accordingly, applying the same reasoning to 

Title IX, there is no private right of action to enforce disparate-impact regulations; plaintiffs 

must allege intentional discrimination. Weserv. Glen, 190 F. Supp. 2d 384, 395 (E.D.N.Y.) 

(“Because Title IX is derived from Title VI, Alexander v. Sandoval implies that no such private 

right of action [enforcing disparate-impact regulations] exists under Title IX as well”) , aff’d, 41 

Fed. Appx. 52 (2d Cir. 2002). In any event, as discussed above, plaintiffs do no allege any 

disparate impact. They offer only rhetoric, not a single example of any opportunity any man has 

been denied - with respect to employment, education, or otherwise - because women’s studies 

courses are taught or because none of Columbia’s many thousands of courses is denominated 

“men’s studies.” 

n. 

PLAINTIFFS’ CONTENT-BASED ATTACK ON THE TEACHING OF 
WOMEN’S STUDIES CANNOT BE RECONCILED 
WITH THE FIRST AMENDMENT 

Plaintiffs’ memorandum never comes to grips with the profound First 
Amendment problem presented by their lawsuit. With a purely rhetorical claim that Columbia is 
“banishing” men’s studies from its campus, a claim unsupported by any factual allegation, 
plaintiffs try to drape themselves in the mantle of free speech, but the fact remains that they are 
asking the Court to ban the teaching of women’s studies based on the content of what is taught. 

If this case were to proceed, it would entail the detailed examination of the 
lectures delivered, books assigned, and discussions held in dozens of women’s studies classes to 
determine if, as plaintiffs allege, the professors teach that “females can engage in violence 
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against males, even premeditated murder, and escape just punishment” (Compl. ( J[ 83), “depict[] 
fathers as bad parents, abusers, rapists and molesters” (id. ( J[ 233), “condon[e] ... the boiling of 
new born babies, the drowning of sons one after another, the liquidation of boyfriends or 
husbands” (id. '][ 236), or otherwise present the points of view plaintiffs allege. Based on that 
review, the Court would then have to decide if the ideas professed and discussed were legal or 
illegal and, as to each course or book or lecture, ban it or permit it. Similarly, the Court would 
have to review the rest of Columbia’s curriculum - subject matter, textbooks, lectures - to 
determine whether there are enough courses with “male sensitive views” to offset any anti-male 
views it finds in the women’s studies courses. If not, it would have to enjoin Columbia to create 
a male sensitive curriculum and decide what such a curriculum looks like, whether it is courses 
about the powers females use to manipulate men, women’s carte blanche to do whatever they 
want regardless of ethics or law, and the prevalent danger of female paternity and marriage 
fraud, as plaintiffs’ suggest, or something else. 

It is difficult to imagine an exercise more repugnant to the First Amendment, and 
as the cases cited in the Columbia Defendants’ opening memorandum - which plaintiffs do not 
address - explain, the University’s First Amendment right to academic freedom prohibits such an 
inquiry. 5 In a footnote, plaintiffs argue that reviewing and passing judgment on the ideas taught 
in women’s studies courses, and everywhere else in the University, presents no problem because 


5 The Columbia Defendants’ opening memorandum also noted that the Title IX regulations themselves do not 
allow the government to prohibit or require particular textbooks or curricular materials because, as the Department 
of Health, Education and Welfare explained, “to follow another interpretation might place the Department in a 
position of limiting free expression in violation of the First Amendment.” (Columbia Mem. at 17-18). Plaintiffs 
respond that this bans government interference with the choice of books and curricular materials, but not with the 
courses themselves (PI. Mem at 6 n.6), apparently suggesting that it is illegal to ban a book but appropriate to ban 
an entire course, and illegal to require a book but appropriate to require an entire suite of sufficiently male sensitive 
courses. 
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“Federal Courts have been doing that for years - most notably in Brown v. Board of Education, 
347 U.S. 483 (1954).” PL Mem at 5 n. 5. In Brown, the Court struck down statutes that 
excluded African-American children from public schools reserved for whites (precisely the 
discriminatory conduct causing actual injury alleged nowhere in plaintiffs’ complaint). Brown 
did not consider the freedom of private schools to control their own curriculum, and nothing in 
Brown or any of the thousands of subsequent cases remedying discrimination remotely suggests 
that the courts are empowered to pass on the content of university courses, mandating what must 
and must not be taught. 

CONCLUSION 

For the reasons stated herein, the Complaint should be dismissed. 

Dated: New York, New York 
March 20, 2009 

Respectfully submitted, 

FRIEDMAN KAPLAN SEILER & 

ADELMAN LLP 


By: s/ Robert D. Kaplan 

Robert D. Kaplan (rkaplan@fklaw.com) 

Jennifer P. Krakowsky (jkrakowsky@fklaw.com) 

1633 Broadway 

New York, New York 10019 

(212)833-1100 

Attorneys for Defendants Institute for Research on Women 
and Gender at Columbia University, School of Continuing 
Education at Columbia University, and Trustees of 
Columbia University in the City of New York 
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Defendants the Board of Regents of the University of the State of New York (“Regents”) 
and its Chancellor, Robert M. Bennett; Richard P. Mills, Commissioner of the New York State 
Education Department (“SED”); and James C. Ross, President of the New York State Higher 
Education Services Corporation (“HESC”) (collectively, “State Defendants”), by their attorney, 
ANDREW M. CUOMO, Attorney General of the State of New York, submit this reply 
memorandum of law in further support of their motion to dismiss the amended complaint 
pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. 

PRELIMINARY STATEMENT 

As demonstrated in State Defendants’ moving brief (“State Def. Mem.”), based upon 
well-established legal principles, plaintiffs’ claims are jurisdictionally and substantively flawed 
and must be dismissed. Plaintiffs’ response (“PI. Mem.”) to the State Defendants’ motion to 
dismiss the complaint, which asserts claims under the First Amendment Establishment Clause, 
the Fourteenth Amendment Equal Protection Clause, and Title IX of the Education Amendments 
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of 1972, 20 U.S.C. § 1681, et seq., is notable less for what it says than for what it pointedly 
declines to address. Specifically, plaintiffs’ opposition ignores binding authority addressed in 
State Defendants’ moving brief that is directly on point and fatal to plaintiffs’ claims. Instead, 
plaintiffs propound conclusory assertions of constitutional violations while failing to identify what 
they believe the State Defendants have done, or not done, in specific enough terms to measure 
their alleged action or inaction against relevant legal standards. Ultimately, plaintiffs’ real 
complaint is that they disapprove of women’s studies programs and want the defendants, 
including the State Defendants, to approve, or promote, or create from whole cloth, academic 
programs they might prefer - or, in the alternative, to get rid of women’s studies programs all 
together. Because neither the Establishment Clause, nor the Equal Protection Clause, nor Title IX 
of the Civil Rights Act gives plaintiffs any legal basis for such relief, their claims must be 
dismissed. 

ARGUMENT 
POINT I 

THE ESTABLISHMENT CLAUSE CLAIMS MUST BE DISMISSED 
BECAUSE “FEMINISM” IS NOT A RELIGION AND THE STATE DEFENDANTS’ 
ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

As demonstrated in State Defendants’ moving brief, plaintiffs Establishment Clause 
claims must be dismissed because: (1) feminism is not a religion; and (2) what the State 
Defendants do with regard to women’s studies programs is no different from what they do with 
any other academic program, whether secular or religious, and is lawful whether the program in 
question is incontrovertibly secular, incontrovertibly religious, or something in between. In 
opposition, plaintiffs literally ignore binding authority on both points. 
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A. “Feminism” is Not a Religion for Establishment Clause Purposes 

As the State Defendants previously highlighted, (State Def. Mem., pp. 11-14), the Second 
Circuit has squarely held two propositions fatal to plaintiffs’ Establishment Clause claims. First, 
the Circuit has rejected the “unitary” view of the First Amendment Religion Clauses, under 
which “religion” is defined the same way for both Free Exercise and Establishment Clause 
purposes, and, second, the Circuit has “adopt[ed] for establishment clause purposes the 
conventional, majority view” of what constitutes a religion. U.S. v. Allen , 760 F.2d 447, 450 (2d 
Cir. 1985). Plaintiffs nowhere deny that feminism is not a religion according to “the conventional 
majority view.” Nor do they deny that Allen requires adhering to the “conventional, majority 
view” of religion in Establishment Clause cases. (PI. Mem., pp. 21-25) 

Indeed, plaintiffs do not mention Allen at all. Instead, they suggest that because most of 
the cases cited by the State Defendants (a group that includes Allen , although plaintiffs decline to 
mention it by name) were not decided on a motion to dismiss, they cannot be relied upon as 
guides to the governing legal standard. (PI. Mem., pp. 21-22) 

This argument is simply mistaken. The Second Circuit in Allen announced a rule of law. 

It did not merely come to a legal conclusion about a specific set of facts, it set forth a general rule 
to govern future cases, which a court can do in response to a motion to dismiss, a motion for 
summary judgment, or a trial on the merits. The rule announced in Allen has been recognized as 
a generally-applicable rule and applied in later cases, even at the pleading stage. 1 See Children 


Plaintiffs also cite the District Court opinion in Altman v, Bedford Cent. Sch. Dist. . 45 F. 
Supp. 368, 378 (S.D.N.Y. 1999), aff d in part, rev’d in part on other grounds . 245 F.3d 49 (2d Cir. 2001), 
which adopted the Third Circuit’s unitary and broad definition of religion from Malnak v. Yogi . 592 F.2d 
197, 208-10 (3d Cir. 1979) (Adams, J., concurring). (PI. Mem., pp. 22-23). Plaintiffs’ reliance on Altman 
is misplaced, however, as that case turned not on the definition of religion, but on whether the practices 
complained of were coercive, or whether they were simply permissible teaching about religion, or 
whether an objective observer would perceive them as endorsing religion. See Altman . 245 F.3d at 76-79. 
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First Found.. Inc, v. Martinez . 2007 U.S. Dist. LEXIS 94944, at *30-39 (N.D.N.Y. Dec. 27, 

2007) (relying on Allen to deny amendment of pleading as futile); see also U.S. v. Mevers . 906 F. 
Supp. 1494, 1503, n. 11 (D. Wyo. 1995) (recognizing split between Second Circuit and Third 
Circuit on whether religion clauses are unitary). 

Under the Allen rule, it is possible, contrary to plaintiffs’ view, to decide an 
Establishment Clause case on a 12(b)(6) motion. For example, in Peloza v. Capistrano Unified 
Sch. Dist. . 37 F.3d 517 (9th Cir. 1994), a biology teacher claimed that being required to teach 
about evolution violated the Establishment Clause because “evolution” and “evolutionism” were 
religions, and requiring that they be taught in the schools violated the Establishment Clause. The 
District Court dismissed the complaint at the pleading stage on the ground that “evolutionism” is 
not a religion and the Ninth Circuit affirmed, citing Allen . See Peloza . 37 F.3d at 521. 

Very much like plaintiffs in this case, Mr. Peloza had asked the court to “accept his 
[religious] definition of ‘evolution’ and ‘evolutionism’ and impose his definition on the school 
district as its own, a definition that cannot be found in the dictionary, in the Supreme Court cases, 
or anywhere in the common understanding of the words.” Peloza , 37 F.3d at 521. The court 
refused: “To say red is green or black is white does not make it so. Nor need we for the purposes 
of a 12(b)(6) motion accept a made-up definition of ‘evolution.’ Nowhere does Peloza point to 
anything that conceivably suggests that the school district accepts anything other than the 
common definition of‘evolution’ and ‘evolutionism.’” Id. 

In this case, plaintiffs similarly offer a “made-up definition” of feminism. Nowhere do 
they point to anything suggesting that the State Defendants, or anyone else other than themselves, 

In any event, circuit court decisions bind district courts, and Allen remains the law in this Circuit. See, 
e.g. . Children First Found.. Inc, v. Martinez . 2007 U.S. Dist. LEXIS 94944, at *30-39 (N.D.N.Y. Dec. 27, 
2007) (following Allen) . 
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“accept[] anything other than the common definition” of feminism. Because under the common 

definition, and under the “conventional, majority view,” feminism is not a religion, plaintiffs’ 

Establishment Clause claims must be dismissed. 

B. What the State Defendants Are Alleged to Have Done 
Does Not Violate the Establishment Clause Even When 
Done Concerning Incontrovertibly Religious Subjects 

Even assuming that feminism could be deemed a religion, plaintiffs still have failed to 
allege any conduct (or inactivity) on the part of State Defendants amounting to an unlawful 
establishment of religion. Plaintiffs do not dispute that whatever the State Defendants do 
concerning women’s studies programs - be it regulating and registering programs, or funding 
institutions or students - it does not only for women’s studies programs, but for all academic 
programs, from the most obviously secular to the most explicitly religious. 2 (PI. Mem., ppy23- 
24) If plaintiffs think that the State Defendants violate the Establishment Clause by registering 
programs offering Bachelor of Sacred Music or Doctor of Sacred Theology degrees, or by 
funding institutions that offer, or aiding students that enroll in, such unquestionably religious 
programs, they do not say so. But if such activities do not violate the Establishment Clause, then 
doing the same thing for women’s studies programs cannot either. 

If, on the other hand, plaintiffs actually do think that registering programs in explicitly 
religious subjects, or aiding institutions that offer, or students that enroll in, such programs 
violates the Establishment Clause, but that, for reasons of their own, they focus their attack solely 
on allegedly religious women’s studies programs, they are wrong. Plaintiffs’ argument appears to 

Plaintiffs do appear to dispute some of the State Defendants’ account of what they do, 
particularly whether registration of academic programs involve oversight of con tent,(compare PI. Mem., 
pp. 23-24 with State Def. Mem., pp. 5-6, 15-16), but they do not seem to contend that the State 
Defendants oversee women’s studies programs, explicitly religious programs, or plainly secular programs 
differently. 
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be that it is per se unlawful to register or fund academic programs in explicitly religious 
subjects. (PI. Mem., pp. 23-25) Plaintiffs admit, however, as they must, that “the type of benefits 
provided for the instruction of Feminist doctrine are similar to those given mathematics, or other 
programs,” (PI. Mem., p. 24), and this admission is fatal to their Establishment Clause claims. 

As the State Defendants have previously demonstrated, the State’s regulatory scheme 
treats academic programs offering or seeking to offer the 150 different registered degrees, in both 
religious and non-religious subjects, exactly the same, applying secular, religion-neutral 
academic standards to determine whether the program should be allowed to commence or 
continue. (State Def. Mem., pp. 4-6, 14-17) Because such even-handed regulation of all 
academic programs, religious or non-religious, advances an evident secular purpose, neither 
endorses nor disapproves of religion, and does not entangle the government in religious 
questions, it raises no Establishment Clause issue. (State Def. Mem., pp. 14-17 and cases cited) 

The State’s various financial aid schemes likewise present no Establishment Clause issue. 
HESC’s aid, as previously demonstrated, (State Def. Mem., pp. 7, 20-21), goes directly to 
students, who may use it for either secular or religious education as they themselves see fit. The 
Supreme Court has squarely held that such direct aid to students passes Establishment Clause 
scrutiny in Witters v. Washington Dep’t of Serv. for the Blind . 474 U.S. 481, 485-89 (1986), 
another case notable for its absence from plaintiffs’ brief. As for Bundy aid, that aid is given on a 
religion-neutral basis, strictly on the number and type of degrees awarded. (State Def. Mem., pp. 
6-7, 17-20) The Supreme Court has squarely upheld this type of aid as well, in Mitchell v. 

Helms . 530 U.S. 793, 816 (2000) (“If aid to schools, even ‘direct aid,’ is neutrally available and, 
before reaching or benefitting any religious school, first passes through the hands (literally or 
figuratively) of numerous private citizens who are free to direct the aid elsewhere, the 
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government has not provided any ‘support of religion.’”), yet another seminal case notably absent 
from plaintiffs’ brief. 3 

Plaintiffs’ Establishment Clause claims, where comprehensible at all, flout direct, binding 
authority that plaintiffs refuse even to mention. Feminism is not a religion under this Circuit’s 
governing legal standard. And nothing the State does concerning women’s studies programs 
would violate the Establishment Clause even if feminism were deemed a religion. Therefore, 
plaintiffs Establishment Clause claims must be dismissed. 

POINT II 

PLAINTIFFS FAIL TO ALLEGE ANY CONDUCT OF THE STATE 

DEFENDANTS THAT VIOLATES THE EQUAL PROTECTION CLAUSE 

The basic flaw in plaintiffs’ Equal Protection claims is that plaintiffs fail to allege any 
particular conduct by the State Defendants that might violate the Equal Protection Clause. The 
fundamental Equal Protection problem, as plaintiffs articulate it, is that women’s studies 
programs exist and men’s studies programs do not. (PI. Mem., pp. 12-16; see es pecially , p. 12 
(“As a result of the defendants’ policies and practices, educational opportunities are not made 
available or are made available on an unequal basis or are of less value to the class members 
because of the existence of a Women’s Studies program and the lack of a Men’s Studies 
program.”)) But despite vague references to “invidiously discriminatory policies,” Id., p. 15, 
plaintiffs do not identify any act by the State Defendants, or any failure to act, contributing to this 
alleged problem. 

Plaintiffs do not allege, and it is not true, that the State Defendants have wrongfully 

The quoted language disposes of plaintiffs’ argument that Bundy aid is distinguishable 
from the aid involved in other Supreme Court cases plaintiffs do deign to mention, because the aid goes 
directly to the school that the graduating student attended. (PI. Mem., p. 24, n. 24.) 


7 




Case 1:08-cv-07286-LAK-KNF Document 31 Filed 03/20/2009 Page 12 of 14 


refused to register any men’s studies program. Plaintiffs do not allege, and it is not true, that any 
men’s studies program has applied for registration. Plaintiffs do not allege, and it is not true, that 
any actually existing men’s studies program has been deterred from applying for registration 
because, owing to the State Defendants’ alleged “partiality toward females and enmity toward 
males,” (PI. Mem., p. 15), any such application would be futile. Plaintiffs do not allege, and it is 
not true, that any identifiable state law or regulation or policy prevents the development and 
registration of men’s studies programs. 

Simply put, the non-existence of registered men’s studies programs - or, so far as appears 
in the complaint, any men’s studies programs - is not the State Defendants’ fault. And the Equal 
Protection Clause does not impose an affirmative obligation upon the State Defendants to 
conjure up academic programs, or entire fields of study, merely because an identifiable class of 
persons might disproportionately benefit from them. See Grimes v. Sobol. 832 F. Supp. 704 
(S.D.N.Y 1993) (rejecting claim that failure to provide curriculum giving proper emphasis to 
historical contributions of Africans and African-Americans violates, inter alia. Equal Protection 
Clause), affd , 37 F.3d 582 (2d Cir. 1994). Because nothing in the complaint identifies any 
discriminatory action or inaction, or policy or practice, of the State Defendants that could be held 
responsible for the allegedly unequal conditions about which plaintiffs complain, their Equal 
Protection claims must be dismissed. 

POINT III 

TITLE IX DOES NOT REGULATE THE CONTENT OF ACADEMIC PROGRAMS 

The State Defendants heartily agree with plaintiffs on one point: “Title IX does not tell a 
college what to teach or a state what curriculum to register, just that their educational operations 
cannot treat one group differently from another based on outmoded stereotypical 
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characterizations of the sexes.” (PI. Mem., p. 7) If this is true, and both sides agree it is, then 
Title IX does not require colleges to offer, or direct states to require that colleges offer, any 
particular mix of courses and programs. As established in State Defendants’ moving brief, so 
long as colleges make available to students of both sexes whatever courses or programs they 
choose to offer - and no one disputes that male students who wish to take women’s studies 
courses are free to take them - Title IX is satisfied. (State Def. Mem., pp. 24-26) Whether 
students of one sex or another do not wish to take advantage of what is offered, because they 
anticipate that they will not like the learning to which they are exposed or will not feel 
comfortable in the class, is not a problem for which Title IX provides a remedy. 4 

Plaintiffs’ response is that they assert a “more subtle variety of discrimination that 
focuses on the results of the State and Columbia’s conduct.” (PI. Mem., p. 7) Plaintiffs’ theory, 
however, still appears to be that Title IX requires the State Defendants and Columbia to provide 
or promote a men’s studies program, even if no such programs exist or have ever sought 
registration, because plaintiffs, and perhaps other men, might profit from it if it existed, and that 
the defendants’ alleged failure to provide or promote it causes an adverse disparate impact on 
men. (PI. Mem., pp. 7-8) 

Plaintiffs assert that this allegedly disparate impact on men violates the implementing 
regulations under Title IX because “allegations alone of disparate impact suffice to establish 
liability when a suit is brought to enforce Title IX’s implementing regulations because that is the 

4 Plaintiffs suggest that Title IX authorizes regulation of course offerings or content 
because, although 34 C.F.R. § 106.42 forbids regulation of textbooks and course materials, it does not 
forbid regulating the choice of course offerings itself. (PI. Opp. Mem., p. 6, n. 6) On plaintiffs’ reading, 
under this regulation the federal government could require a college to teach a certain course — with 
government-approved content - but could not forbid the instructor from assigning textbooks and course 
materials inconsistent with or antagonistic to that government-approved content. Nothing in plaintiffs’ 
brief purports to explain why the Court should adopt such an unnatural reading. 
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standard under Title VI of the Civil Right [sz'e] Act on which Title IX is patterned.” (PI. Mem., 
p. 9) The Title VI-Title IX analogy is unhelpful to plaintiffs, however, because the Supreme 
Court has explicitly held that private plaintiffs cannot sue to enforce Title Vi’s disparate-impact 
regulations. See Alexander v. Sandoval . 532 U.S. 275 (2001) (private plaintiffs cannot sue to 
enforce Title Vi’s disparate-impact regulations). 

In the absence of any statutory, regulatory, or case authority suggesting that Title IX 
requires colleges to provide, or directs states to require of colleges, any particular classes or 
academic programs, plaintiffs’ Title IX claims must be dismissed. 

CONCLUSION 

For the foregoing reasons, and the reasons set forth in State Defendants’ moving brief, the 
amended complaint should be dismissed, with prejudice, as against the State Defendants, 
together with such other relief as the Court deems just and proper. 

Dated: New York, New York 

March 20, 2009 

ANDREW M. CUOMO 
Attorney General of the 
State of New York 
Attorney for State Defendants 

By: 


/s/ _ 

CLEMENT J. COLUCCI 
Assistant Attorney General 
120 Broadway 

New York, New York 10271 
(212)416-8634 

Clement.Colucci@oag.state.ny.us 
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ROY DEN HOLLANDER, WILLIAM A. 

NOSAL, : 
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-against- : 

INSTITUTE FOR RESEARCH ON : 

WOMEN & GENDER AT COLUMBIA 
UNIVERSITY, SCHOOL OF : 

CONTINUING EDUCATION AT REPORT and RECOMMENDATION 

COLUMBIA UNIVERSITY, TRUSTEES : 

OF COLUMBIA UNIVERSITY IN THE 08 Civ. 7286 (LAK)(KNF) 

CITY OF NEW YORK, U.S. DEPARTMENT : 

OF EDUCATION, MARGARET 
SPELLINGS, CHANCELLOR ROBERT M. : 

BENNETT, COMMISSIONER RICHARD P. 

MILLS, RICHARD P. MILLS, PRESIDENT : 

JAMES C. ROSS, JAMES C. ROSS, 

ROBERT M. BENNETT, BOARD OF : 

REGENTS OF THE UNIVERSITY OF NEW 
YORK, : 

Defendants. 


KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 

TO THE HONORABLE LEWIS A. KAPLAN, UNITED STATES DISTRICT JUDGE 

I. INTRODUCTION 

In August 2008, Roy Den Hollander (“Den Hollander”) and William A. Nosal (“Nosal”) 
(collectively, “the plaintiffs”), proceeding pro se, commenced this action, pursuant to 42 U.S.C. 

§ 1983 (“§ 1983”), against the Institute for Research on Women and Gender at Columbia 
University (“IRWG”); the School of Continuing Education at Columbia University (“SCE”); the 
Trustees of Columbia University in the City of New York (“Trustees”); the United States 
Department of Education (“USDOE”); Margaret Spellings (“Spellings”), the United States 
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Secretary of Education, in her official capacity; the Board of Regents of the University of the 
State of New York (“BOR”); Robert M. Bennett (“Bennett”), the Chancellor of the Board of 
Regents, in his individual and official capacities; Richard P. Mills (“Mills”), the Commissioner 
of the New York State Department of Education, in his individual and official capacities; and 
James C. Ross (“Ross”), the President of the New York State Higher Education Services 
Corporation, in his individual and official capacities. The plaintiffs allege that: (1) USDOE and 
Spellings (“the Federal defendants”), and BOR, Bennett, Mills and Ross (“the State defendants”), 
violated the First Amendment’s Establishment Clause, by “aiding the establishment of the 
religion of Feminism at Columbia University through the University’s Women’s Studies 
program”; (2) USDOE and Spellings violated the Fifth Amendment’s Equal Protection Clause, 
by “aiding the intentional discriminatory impact against men by Columbia University’s Women’s 
Studies program”; (3) the State defendants violated the Fourteenth Amendment’s Equal 
Protection Clause and Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 et seq. 
(“Title IX”), by “fostering, supporting and assisting the intentional discriminatory impact against 
men by Columbia University’s Women’s Studies program”; and (4) “Columbia University,” 
IRWG and SCE violated the Fourteenth Amendment’s Equal Protection Clause, Title IX and 
New York Civil Rights Law § 40-c, by “carrying] out the intentional discriminatory impact 
against men of the Women’s Studies program.” 

Before the Court are the defendants’ motions to dismiss the plaintiffs’ amended 
complaint, made pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6). In their motion, IRWG, SCE 
and Trustees contend they are entitled to the relief they seek because: (1) the plaintiffs lack 
standing to sue; (2) Columbia University (“Columbia”) is not a “state actor,” within the meaning 
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of 42 U.S.C. § 1983; and (3) the plaintiffs do not state an actionable claim of discrimination. For 
their part, the State defendants assert they are entitled to the relief they seek because: (1) 
“feminism” is not a religion, as contemplated by the First Amendment; (2) the “laws and 
regulations governing registration and funding of degree programs are . . . gender-neutral,” and 
are not administered in an unequal way; and (3) Title IX does not require Columbia to offer 
“men’s studies programs.” The Federal defendants contend they are entitled to the relief they 
seek because: (1) the financial assistance provided to Columbia, by the federal government, does 
not violate the establishment Clause, and IRWG’s courses are not “religious,” as contemplated 
by the Establishment Clause; and (2) the plaintiffs lack standing to assert a due process claim, 
against the Federal defendants. 

In opposition to the motions, the plaintiffs reiterate the assertions made in the amended 
complaint. In addition, the plaintiffs contend they possess standing, since they “allege injury to 
themselves (such injury maybe indirect), [and] the injuries are ongoing and traceable to the 
defendants’ conduct.” 

The defendants’ motions are analyzed below. 

II. BACKGROUND 

In the amended complaint, the plaintiffs style the litigation a “class action,” for which the 
putative class consists of: 

all males who were students, full or part time, at some point in time during the three 
years prior to the filing of this action [in August 2008] or all males who currently 
maintain the status of student or alumni, or all males who will in the future acquire 
the status of student or alumni and would have taken advantage of a Men’s Studies 
program had one existed by enrolling in the program, taking courses in the program, 
participating in the program’s networking, receiving support from the program, 
pursuing career and academic opportunities provide [d] by the program, gaining a 
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male perspective on modem day issues, or furthering their knowledge and 
understanding of mankind and society. 

According to the complaint, in 2007, Den Hollander wished to “offset the advantage of 
counterfeit scholarship provided by Women’s Studies programs, [by] formulat[ing] a definite 
plan to attend Columbia as an alumnus to educate himself with scholarly research in Men’s 
Studies for use in [] lawsuits and general enlightenment. . . .” Den Hollander discovered 
Columbia had neither Men’s Studies course offerings nor programs of study; however, Den 
Hollander alleges he “intends to enroll in a Men’s Studies program the moment one is offered.” 
Nosal graduated from Columbia College in 2008, intended to enroll in Men’s Studies while he 
was a student, but was prevented from doing so because no such program existed at Columbia. 
Nosal “continues to intend to participate in a Men’s Studies program if one is provided.” 

The amended complaint states that the Women’s Studies program at Columbia, inter alia: 
(1) “instructs, trains, supports, furthers, cultivates and advocates strategies, and tactics for 
demeaning and abridging the rights of men”; (2) advocates “that the civil rights of males be 
diminished or eliminated”; and (3) “stereotype[s] males as the primary cause for most, if not all, 
the world’s ills throughout history,” while crediting females “with inherent goodness.” No 
allegations are made in the amended complaint that Nosal or Den Hollander enrolled, or 
attempted to enroll, in any Women’s Studies courses offered at Columbia; however, that pleading 
asserts the following: 

[t]he few Columbia University male students or alumni who do participate in the 
Women’s Studies program are denigrate[d], silenced, ignored, chastised for being 
“machismo,” treated as second class citizens, treated as the disposable sex, graded 
more harshly, prevented from expressing their points of view if contrary to Feminist 
tenets, frozen out of the advantages the program provides to females, and [are] all 
around treated negatively and differently than females in the program, as though they 
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were capitalists attending Moscow State University in the fonner Soviet Union. 

As a result of the defendants’ promotion of Columbia’s Women’s Studies program, the 
plaintiffs maintain that “members of the plaintiff class [are denied] the opportunity to take Men’s 
Studies courses that will prepare and assist them for dealing with, defending against, and fighting 
the anti-male climate that is pervasive in America today.” In addition, the plaintiffs allege that, 
“[bjecause of the defendants’ policies and practices[,] in advocating and furthering Feminism and 
training Feminist ‘storm-troopers’ through the Women’s Studies program at Columbia 
University, the plaintiffs face obstacles to educational access and career opportunities solely as 
the result of an accident of nature that made them men.” 

The plaintiffs contend a Men’s Studies program would, inter aha: (1) “use[] facts rather 
than propaganda to describe the truth about the differences and similarities of the sexes”; (2) 
train[] males to recognize and handle the power females often use to manipulate them, such as 
the male-paralyzing power of beauty, sexual power, verbal skills, victim power, and the male 
biological instinct to protect females at the price of harm to himself’; (3) offer[] both a factual 
perspective and solutions for the problems unique to fathers,” including the “transformation of 
their marriages into alimony payments,” the “alienation of their children by ex-wives” and the 
“connivance of domestic relations courts with Feminist groups to violate their rights”; (4) 
“counter[] the historic belief in America . . . that females have a cart blanche to do whatever they 
want regardless of ethics or law”; (5) “expose[] the self-serving, schizoid paradigm of Feminist 
doctrine that females are strong and independent when they want something, but victims when 
they violate the law”; and (6) “counter[] the training in Women’s Studies that sends forth 
Feminists to pervert American ideals, ignore the rule of law, selectively enforce the Constitution, 
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and destroy men with impunity.” 

The plaintiffs request declaratory and injunctive relief, as well as nominal damages. 
Specifically, the plaintiffs request that the defendants be enjoined from providing further support 
to “Women’s Studies programs such as the one at Columbia University,” that the court declare 
the defendants have violated the plaintiffs’ rights, as alleged in the amended complaint, and 
“level the playing field by either instituting a Men’s Studies program or eliminating the Women’s 
Studies program at Columbia University. . . .” 

III. DISCUSSION 

“A court presented with a motion to dismiss under both Rule 12(b)(1) and 12(b)(6) must 
decide the jurisdictional question first because a disposition of a Rule 12(b)(6) motion is a 
decision on the merits, and therefore, an exercise of jurisdiction.” Adamu v. Pfizer, Inc. , 399 F. 
Supp. 2d 495, 500 (S.D.N.Y. 2005) (internal quotations and citations omitted). 

An action may be dismissed pursuant to Fed. R. Civ. P. 12(b)(1), for lack of subject 
matter jurisdiction, “when [a] district court lacks the statutory or constitutional power to 
adjudicate it.” Makarova v. United States , 201 F.3d 110, 113 (2d Cir. 2000). In determining a 
motion made pursuant to Fed. R. Civ. P. 12(b)(1), a “court must take all facts alleged in the 
complaint as true and draw all reasonable inferences in favor of [the] plaintiff.” Raila v. United 
States , 355 F.3d 118, 119 (2d Cir. 2004). The plaintiff bears the burden of showing, by a 
preponderance of the evidence, that subject matter jurisdiction exists. See Makarova , 201 F.3d 
at 113. Where, as here, a plaintiffs) is proceeding pro se, the Court must construe the 
complaint liberally and “interpret [it] to raise the strongest arguments it suggests.” Abbas v. 
Dixon , 480 F.3d 636, 639 (2d Cir. 2007). 
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Standing 

_Article III of the United States Constitution “restricts federal courts to deciding ‘Cases’ 

and ‘Controversies’ and thus imposes what the Supreme Court has described as the ‘irreducible 
constitutional minimum of standing,’ -injury-in-fact, causation, and redressability.” Baur v. 
Veneman, 352 F.3d 625, 631-32 (2d Cir. 2003) (quoting Lujan v. Defenders of Wildlife, 504 
U.S. 555, 560-61, 112 S. Ct. 2130, 2136 [1992]). “[An] injury-in-fact, [] is a concrete and 
particularized hann to a legally protected interest.” W.R. Huff Asset Mgmt. Co., LLC v. 
DeLoitte & Touche, LLP , 549 F.3d 100, 106-07 (2d Cir. 2008) (internal citations, emphasis, and 
quotations omitted). “[Cjausation [is established by showing] a fairly traceable connection 
between the asserted injury-in-fact and the alleged actions of the defendant.” Id 
“[Rjedressability [is] a non-speculative likelihood that the injury can be remedied by the 
requested relief.” Id In a circumstance such as this, where some, but not all, defendants in an 
action move to dismiss a complaint for lack of standing, “the Court must consider whether [the] 
plaintiff has standing sua sponte” as to all defendants. Ocean View Capital, Inc, v. Sumitomo 
Corn, of Am. , No. 98 Civ. 4067, 1999 WL 1201701, at *8, 1999 U.S. Dist. LEXIS 19194, at *23 
(S.D.N.Y. Dec. 15, 1999); see also Evac, LLC v. Pataki, 89 F. Supp. 2d 250, 261 n.4 (N.D.N.Y. 
2000) (“Standing is an element of subject matter jurisdiction that the Court is required to raise 
sua sponte . . . . [and, therefore,] [b]ecause [the plaintiff] lacks standing . . . , the Court must 
dismiss [the plaintiffs] claims against all Defendants rather than only the moving Defendants 
. . . .”). 

I. Injury in Fact 

An “injury in fact” involves “an invasion of a legally protected interest that is (a) concrete 
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and particularized and (b) actual or imminent, rather than conjectural or hypothetical.” Gully v 
Nat’l Credit Union Admin. Bd„ 341 F.3d 155, 160 (2d Cir. 2003). To establish an “injury in 
fact,” a plaintiff must show that he has “suffered ‘a distinct and palpable injury to himself,’” and 
such an injury must normally be one “peculiar to [the plaintiff] or to a distinct group of which he 
is a part, rather than one ‘shared in substantially equal measure by all or a large class of 
citizens.’” Gladstone, Realtors v. Village of Bellwood , 441 U.S. 91, 100, 99 S. Ct. 1601, 1608 
(1979) (quoting Warth v. Seldin , 422 U.S. 490, 499, 501, 95 S. Ct. 2197, 2205-06 [1975]). The 
plaintiff must establish that he “has sustained or is immediately in danger of sustaining some 
direct injury . . . [that] must be both real and immediate.” City of Los Angeles v. Lyons , 461 
U.S. 95, 101-02, 103 S. Ct. 1660, 1665 (1983) (internal quotations and citations omitted). 
“Allegations of a subjective ‘chill’ are not an adequate substitute for a claim of specific present 
objective harm or a threat of specific future harm. . . .” Laird v. Tatum , 408 U.S. 1, 13-14, 92 S. 
Ct. 2318,2325-26 (1972). 

_The amended complaint alleges the plaintiffs have been hanned by: (1) the existence of 

the Women’s Studies program at Columbia, as it discriminates against male students and causes 
harm to males by propagating negative information regarding males; and (2) the absence of a 
Men’s Studies program at Columbia that would focus on issues relevant to males and “counter” 
the information taught through Columbia’s Women’s Studies program. 

The plaintiffs’ alleged injury, which is purportedly based upon the content of, or the 
discriminatory impact flowing from, the Women’s Studies program at Columbia, is not an 
“injury in fact,” since the plaintiffs do not allege they enrolled in a Women’s Studies course(s) at 
Columbia that caused them to suffer a direct injury occasioned by firsthand exposure to the 
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content of the Women’s Studies course(s), or that they were discriminated against, by being 
denied the opportunity to participate in Columbia’s Women’s Studies program. See , e.g. , Moose 
Lodge No. 107 v. Irvis , 407 U.S. 163, 167, 92 S. Ct. 1965, 1968 (1972)(finding that the plaintiff 
lacked standing to challenge the Moose Lodge’s racially discriminatory membership policy, 
because he never applied for membership). At most, the “injury” suffered by the plaintiffs, 
attributed by them to the existence of Columbia’s Women’s Studies program, is no more than a 
“subjective ‘chill,’” and not an “objective harm.” Such an “injury” is not an “injury in fact.” 
Laird , 408 U.S. at 13-14, 92 S. Ct. at 2325-26. Consequently, exercising judicial authority over 
this case would “convert the judicial process into no more than a vehicle for the vindication of 
the value interests of concerned bystanders,” and would ignore “a due regard for the autonomy of 
those persons likely to be most directly affected by a judicial order.” Valley Forge Christian 
College v. Americans United for Separation of Church and State , 454 U.S. 464, 473, 102 S. Ct. 
752, 759 (1982) (internal quotations and citations omitted). 

To the extent the plaintiffs allege injury based upon the absence of a Men’s Studies 
program at Columbia, their injury is not “concrete and particularized”; rather, it is “conjectural or 
hypothetical.” See Gully, 341 F.3d at 160. 

Although the plaintiffs style this litigation a “class action,” this designation “adds nothing 
to the standing inquiry, since the named plaintiffs ‘must allege and show that they personally 
have been injured, not that injury has been suffered by other, unidentified members of the class to 
which they belong and which they purport to represent.’” Doe v. Blum , 729 F.2d 186, 190 n.4 
(2d Cir. 1984)(quoting Warth , 422 U.S. at 502, 95. S. Ct. at 2207). 
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IV. RECOMMENDATION 

For the reasons set forth above, the defendants’ motions to dismiss the amended 

complaint, Docket Entry Nos. 21, 23, and 25, should be granted. 

V. FILING OF OBJECTIONS TO THIS REPORT AND RECOMMENDATION 

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil Procedure, 

the parties shall have ten (10) days from service of this Report to file written objections. See also 

Fed. R. Civ. P. 6. Such objections, and any responses to objections, shall be filed with the Clerk 

of Court, with courtesy copies delivered to the chambers of the Honorable Lewis A. Kaplan, 

500 Pearl Street, Room 1310, New York, New York, 10007, and to the chambers of the 

undersigned, 40 Foley Square, Room 540, New York, New York, 10007. Any requests for an 

extension of time for filing objections must be directed to Judge Kaplan. FAILURE TO FILE 

OBJECTIONS WITHIN TEN (10) DAYS WILL RESULT IN A WAIVER OF OBJECTIONS 

AND WILL PRECLUDE APPELLATE REVIEW. See Thomas v. Am . 474 U.S. 140 (1985); 

IUE AFL-CIO Pension Fund v. Herrmann . 9 F.3d 1049, 1054 (2d Cir. 1993); Frank v. Johnson . 

968 F.2d 298, 300 (2d Cir. 1992); Wesolek v. Canadair Ltd .. 838 F.2d 55, 57-59 (2d Cir. 1988); 

McCarthy v. Manson , 714 F.2d 234, 237-38 (2d Cir. 1983). 

Dated: New York, New York Respectfully submitted: 

April 15,2009 

KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander and William A. Nosal, 

Plaintiffs on behalf of themselves 
and all others similarly situated, 

-against- 


x 

Docket No. 08 Civ. 7286 
(LAK)(KNF)(ECF) 


Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department of Education; 

Margaret Spellings, U.S. Secretary of Education in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity; 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

Richard P. Mills, in his official and individual capacity; and 

President of the New York State Higher Education Services Corp., 
James C. Ross, in his official and individual capacity; 


Defendants. 

-x 


OBJECTIONS TO MAGISTRATE JUDGE KEVIN N. FOX’S REPORT AND 

RECOMMENDATIONS 

Attorney and plaintiff class-representative Roy Den Hollander and plaintiff class- 
representative William A. Nosal, on behalf of themselves and all others similarly situated, ask 
this Court to reconsider the Magistrate Judge’s Report and Recommendation, and file these 
objections in accordance with Fed. R. Civ. P. 72(b). 

1. Magistrate Judge Kevin N. Fox recommended on April 15, 2009 that the 
defendants’ motions to dismiss the First Amended Complaint (“Complaint”) should be granted 
under Fed. R. Civ. P. 12(b)(1) for lack of standing, specifically for failure to allege an injury-in- 
fact to the Class Representatives Den Hollander and Nosal (“Class Representatives”). 
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The Class Representatives, on behalf of themselves and all others similarly 


situated, file these objections to the Magistrate’s Report and Recommendation 
(“• Recommendation ”). 

3. If a party timely objects to a Magistrate Judge’s recommendation, the district 
court must make a de novo determination of the objectionable portions of the recommendation. 
The district court may then accept, reject, or modify, in whole or in part, the recommendation. 
Fed. R. Civ. P. 72(b). 

4. Class Representatives object to the Recommendations for the following reasons: 

a. the Magistrate failed to disclose an appearance of partiality, 5-9; 

b. the Magistrate mistakenly believed this action is pro se, 10-12; 

c. the Magistrate wrongly inferred this is not a class action, 13-15; 

d. the Magistrate apparently disregarded the Class Representatives’ 

Memorandum of Law in Opposition, 16-17; 

e. the Magistrate mistakenly applied an evidentiary standard when there is no 
evidence, 18-19; 

f. the Magistrate apparently disregarded allegations supporting standing, 
failed to consider the purpose behind standing, ignored the requirements at 
the pleading stage, and applied a formulaic determination for standing, 
20-38; 

g. the Magistrate failed to address injury allegations traceable to violations of 
the Establishment Clause, Tj 39; 

h. the Magistrate failed to address injury allegations from Columbia violating 
New York Civil Rights Law § 40-c, U 40; and 
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i. the Magistrate jumbled together his mistaken analyses of Equal Protection 
and Title IX injuries, 41-59. 

The Magistrate failed to disclose an appearance of partiality. 

5. According to the New York County Lawyers Association, Magistrate Fox is an 
alumnus of Columbia University (“Columbia”), which is the key party in this action, but 
Magistrate Fox failed to disclose that to the parties before making his recommendation. 

6. Under 28 U.S.C. § 455(a), recusal may be justified when the appearance of 
partiality stems from an external source. Liteky v. United States , 510 U.S. 540, 552, 114 S.Ct. 

1147, 1156 (1994); United States v. Occhipinti, 851 F. Supp. 523, 525 (S.D.N.Y. 1993). The 
purpose of 8 U.S.C. § 455(a) is to promote public confidence in the impartiality of the judiciary. 
Liljeberg v. Health Servs. Acquisition Corp. , 486 U.S. 847, 864, 108 S.Ct. 2194, 2205 (1988). 

7. Neither the Martindale-Hubbell New York City Law Directory nor the Almanac 
of the Federal Judiciary provides any biographical information on Judge Fox that would have 
enabled the Class Representatives to detennine his connection to Columbia. 

8. A graduate of Columbia might be a loyal alumnus, a disgruntled one, or have a 
neutral view of the University, so in two out of three cases there exists the appearance of 
partiality. Even if the Court considers two out of three a toss-up, close recusal questions favor 
the judge withdrawing from the case. See United States v. Helmsley , 760 F. Supp. 338, 341 
(S.D.N.Y. 1991). 

9. Prior to expending judicial resources on this case, Judge Fox should have at least 
disclosed his connection with Columbia to allow the Class Representatives, and even Columbia, 
assuming it did not already know, sufficient time to investigate and decide whether a reasonable 
person might question the Judge’s impartiality. 
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The Magistrate mistakenly believed this action is pro se. 

10. The Magistrate mistakenly asserts that this is a pro se action—it is not. 
Recommendation pp. 1, 6. 

11. Roy Den Hollander is an attorney admitted to this court (RDH 1957) and 
represents William A. Nosal and the putative class as well as himself. The Complaint and 
Opposition to Defendants’ Motions to Dismiss were drafted by attorney Den Hollander, which is 
good enough for the U.S. Supreme Court that this is not a pro se case. See Hughes v. Rowe , 449 
U.S. 5, 10 n. 7, 101 S.Ct. 173, 176 n. 7 (1980). 

12. The pro se standard requires the Court to interpret a complaint as raising the 
strongest arguments because of its “obligation ... to make reasonable allowances to protect pro se 
litigants from inadvertent forfeiture of important rights because of their lack of legal training.” 
Abbas v. Dixon , 480 F.3d 636, 639 (2d Cir. 2007). The Magistrate, however, not only did not 
interpret the Complaint as making the strongest arguments, but also did not even interpret it in 
the light most favorable to the Class Representatives. He failed to consider many of the 
allegations of injury in the Complaint, which, along with his apparent lack of impartiality, 
contradict that such a standard was actually used. Moreover, the Magistrate knew Den Hollander 
was an attorney admitted to practice before this Court, so claiming the pro se standard was used 
makes no sense, since it is not consistent with its purpose. 

The Magistrate wrongly inferred this is not a class action. 

13. The Magistrate twice expressed his disbelief over whether this case is a putative 
class action by saying “plaintiffs style the litigation a ‘class action.’” Recommendation pp. 3, 9. 

14. “[A] suit brought as a class action should be treated as such for purposes of 
dismissal or compromise, until there is a full determination the class is not proper.” See e.g. 
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Kahan v. Rosentiel , 424 F.2d 161, 169 (3 rd Cir. 1970); Gaddis v. Wyman , 304 F. Supp. 713, 715 
(S.D.N.Y. 1969). 

15. There has been no detennination in this case that the class is not proper. The 
Magistrate’s apparent inattention to the law results in a mistaken inference. 

The Magistrate apparently disregarded the Class Representatives’ Memorandum of Law 

in Opposition. 

16. The Magistrate apparently gave the Class Representatives’ legal arguments short 
shrift by saying their Memorandum of Law in Opposition only “reiterate[s] the assertions made 
in the amended complaint.” Recommendation pp. 2-3. 

17. The Memorandum of Law in Opposition did not reiterate the factual allegations in 
the Complaint. It did what opposition memoranda of law are supposed to do: set forth the points 
of law and authorities relied on in opposing the motions to dismiss. S.D.N.Y. Local Civ. R. 7.1. 
To contend the Opposition merely restated the Complaint could only mean the Opposition was 
given short shrift, which is borne out by the paucity of legal analysis—a mere two pages that 
fails to distinguish Title IX injury from Equal Protection injury and ignores injuries from 
violation of the Establishment Clause and N.Y. Civil Rights Law § 40-c. Failure to duly 
consider both sides evinces a lack of impartiality and apparent inattentiveness to the Class 
Representatives’ legal arguments. 

The Magistrate mistakenly applied an evidentiary standard when there is no evidence. 

18. The Magistrate says, “[t]he plaintiff bears the burden of showing, by a 
preponderance of the evidence, that subject matter jurisdiction exists. See Makarova v. United 
States , 201 F.3d 110, 113 (2d Cir. 2000).” Recommendation p. 6. 

19. In Makarova the district court relied on evidence outside the pleadings to 
determine whether sovereign immunity protected the U.S. from suit. The evidence was that the 
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U.S. is a sovereign and the Federal Tort Claims Act did not waive sovereign immunity under the 
facts alleged. Here, the Magistrate does not refer to any evidence outside the pleadings, so the 
reference to the preponderance of evidence standard makes no sense. 

The Magistrate apparently disregarded allegations supporting standing, failed to consider 
the purpose behind standing, ignored the requirements at the pleading stage, and applied a 

formulaic determination for standing. 

Standing Allegations 

20. The Magistrate says “the plaintiffs contend they possess standing, since they 
‘allege injury to themselves (such injury may be indirect), [and] the injuries are ongoing and 
traceable to the defendants’ conduct.’” Recommendation p. 3. The internal quotation clearly 
looks like a bare and conclusory allegation insufficient to support standing. The problem is the 
internal quotation is not an allegation from the Complaint. It is the application of a case rule to 
certain factual allegations in the Complaint; those specific allegations are cited following the 
quoted words in the Opposition at p. 10. The Magistrate failed to provide the cites or even 
indicate the cites were missing, so here they are: Compl. 89-99, 101-02, 109-112, 123, 210- 
28, 253-61, 268-74, 275-76, 278-80, 282-86. 

21. Throughout the Recommendation , the Magistrate provides no cites to the 
Opposition or the Complaint that would facilitate the rechecking of his representations of both. 
For example, the Magistrate mistakenly quoted from the Complaint as though it were an injury 
allegation. Recommendation p. 4 (quoting Compl. 87). That paragraph, as do the ones 
surrounding it, concerns discriminatory motivation, which goes to the issue of intent—not injury. 
The Magistrate’s failure to cite the Complaint or Opposition (1) thwarts referencing whether his 
quotes refer to injury or other elements of the causes of action, Recommendation p. 4, and (2) 
enforces the misleading impression from his selective quotations that the Class Representatives 
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only allege injury of an overly sensitive and generalized nature, Recommendation p. 5. This is 
another indication of lack of impartiality and apparent inattentiveness. 

22. The Magistrate inappropriately tried to narrow the alleged discriminatory impact 
of Columbia’s Women’s Studies Program to only those males who enroll in its courses. 1 He 
argued that since the Class Representatives did not enroll in any such courses, they suffered no 
injury. Recommendation p. 8-9. That is not what the Complaint alleges. For example, 
“Columbia’s Women’s Studies program not only creates a hostile learning environment for 
males, but has engendered such a hostile environment throughout the University. Columbia’s 
learning environment for males has taken on attributes similar to the hostile work environments 
that the courts have repeatedly found discriminatory.” (Compl. 94-96, 99, 112, 168). The 
Complaint also alleges non-enrollment injures at 30, 40 (r)(u)(v)(x), 70, 115,116, 168-176, 
180-182, 184-187, 190, 200, 207, 210-228, 229-231, 237-55, 257-261, 266-273. 

23. Injury-in-fact for standing purposes means an invasion of a legally protected 
interest that is (a) concrete and particularized, and (b) actual or imminent, but not conjectural or 
hypothetical. Lujan v. Defenders of Wildlife , 504 U.S. 555, 560, 112 S.Ct. 2130, 2136 
(1992)(citations omitted). The Magistrate’s Recommendation at p. 8 fails to expand on any of 
these terms. 

24. A “particularized” injury is one that affects the plaintiff in a personal and 
individual way. Lafleur v. Whitman , 300 F.3d 256, 269 (2d Cir. 2002). The Class 
Representatives do not refer to themselves throughout the Complaint only by their names, but are 
included when the Complaint alleges harm to males and class members, or such references are 

1 Women’s Studies programs are much “broader than what happens in the classroom,” and work “to transform 
[college] curriculum, the campus environment, and society at large,” according to the National Women’s Studies 
Association, www.nwsa.org/center/index.php, of which Columbia is an institutional member. (Compl. 3). 
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understood. With this in mind, the Complaint alleges personal and individual harm to the Class 
Representatives at KK 93-96, 98,99, 100-102, 110, 112, 113, 115, 116, 168-176, 180-182, 184- 
187, 190, 200, 207, 210-228, 229-231, 237-55, 257-261, 266-273. 

25. An “imminent” injury is determined on a case specific basis where the greater the 
harm the lower the probability that is necessary. Baur v. Veneman , 352 F.3d 625, 637 (2d Cir. 
2003). Here the injuries are to rights under Title IX and the fundamental rights of speech, 
religion, and not to be treated in a discriminatory fashion. Given the importance of such rights, 
lower probability of harm suffices. The Class Representatives allege imminent and significant 
hanninthe Complaint at 95, 96, 98, 99, 101, 112, 113, 171, 172, 181-182, 190,210-212,217, 
224, 225, 227, 229-231, 238-253, 257, 259, 261, 269, 273, most of which the Magistrate 
apparently ignored. 

Standing Purpose 

26. Standing requires an injury-in-fact to a legally protected interest. W.R. Huff 
Asset Mgmt. Co. v. DeLoitte & Touche , 549 F.3d 100, 106-07 (2d Cir. 2008). The purpose of 
this requirement is that “a personal stake in the outcome of the controversy ... assure[s] that 
concrete adverseness ... sharpens the presentation of issues upon which the court so largely 
depends for illumination of difficult constitutional questions. This is the gist of the question of 
standing.” Baker v. Carr . 369 U.S. 186, 204, 82 S.Ct. 691, 703 (1962). 

27. The Magistrate’s selective recounting of the Complaint’s allegations makes 
perfectly clear the Class Representatives’ “adverseness” to the defendants’ support of Women’s 
Studies Programs and failure to support Men’s Studies. Recommendation pp. 3-6. 

28. The Magistrate relies on Laird v. Tatum , 408 U.S. 1, 13-14, 92 S.Ct. 2318, 2325- 
26 (1972), for “[ajllegations of a subjective chill are not an adequate substitute for a claim of 
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specific present objective harm or a threat of specific future harm...,” but leaves out the 
remainder of the quote that gives the reason, which is Article III courts do not give advisory 
opinions. Recommendation p. 8, 9. The reason they don’t give advisory opinions was addressed 
in footnote 7 in Laird that appears right before the partial quote used by the Magistrate. The 
Magistrate apparently ignored footnote 7, which states, “if [plaintiffs] themselves are not chilled, 
but seek only to represent those ‘millions’ whom they believe are so chilled, respondents clearly 
lack that ‘personal stake in the outcome of the controversy’ essential to standing.” The internal 
quote is from Baker v. Carr , 369 U.S. 186, 204, 82 S. Ct. 691, 703. The full internal quote is 
whether a party has “alleged such a personal stake in the outcome of the controversy as to assure 
that concrete adverseness which sharpens the presentation of issues upon which the court so 
largely depends for illumination of difficult constitutional questions? This is the gist of the 
question of standing.” So the Magistrate’s reliance on “subjective chill” to find no injury really 
boils down to whether there is sufficient adverseness. As argued supra at ]f27, the Class 
Representatives are plenty adverse to the violation of their rights by the defendants. 

29. Moreover, Laird actually stated, “constitutional violations may arise from the 
deterrent, or ‘chilling,’ effect of governmental regulations that fall short of a direct prohibition 
against the exercise of First Amendment rights.” Laird at 11. The Complaint at ]fl[ 176, 198, 
266, 267 alleges infringement of the Class Representatives’ speech, and the Opposition at p. 3, 5 
raises the issue. 

30. The Magistrate even resorted for support to find no standing from a case 
concerning taxpayers challenging an action by the Executive Branch of the Federal Government: 
Valley Forge Christian College v. Americans United for Separation of Church and State, 454 
U.S. 464, 102 S. Ct. 752 (1982). Recommendation p. 9. Ignoring the unique situation for 
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standing in taxpayer suits and the lack of similarity with this case, the Magistrate stated, 
“exercising judicial authority over this case would ‘convert the judicial process into no more than 
a vehicle for the vindication of the value interests of concerned bystanders,’ and would ignore ‘a 
due regard for the autonomy of those persons likely to be most directly affected by a judicial 
order.” Recommendation p. 9 (internal quotes from Valley at 473). 

31. The “convert the judicial process into ... bystanders” quote actually comes from a 
case that found standing for students challenging the Department of Commerce’s increase in 
transportation rates. U.S. v. SCRAP. 412 U.S. 669, 688, 93 S.Ct. 2405, 2416 (1973). The 
students had standing because there prospective use and enjoyment of parks would be hanned by 
the recycling industry reducing the availability of recyclable goods due to a decrease in profits 
caused by the higher rates. As a result, the public would buy less recyclable goods but more of 
the cheaper non-recyclable goods, which are discarded as refuse in national parks. Also, 
manufacturers would use more natural resources to meet the demand for the non-recyclable 
goods. Based on this chain of events, the Supreme Court found hann to the students’ use and 
enjoyment of nature. Id. 412 U.S. at 686-88, 93 S.Ct. at 2415-16. The chain of connection to 
hann in this case is much less attenuated than the SCRAP case that the Magistrate was really 
quoting. 

32. The Magistrate’s fear that to allow standing is contrary to “also reflect[ing] a due 
regard for the autonomy of those persons likely to be most directly affected by a judicial order” 
makes no sense. If anything, standing would allow those most directly affected by the 
discriminatory harm of the Women’s Studies Program to fight for equal treatment. True, any 
success would reduce the benefit that such discrimination provides Columbia female students 
and female alumni, but that is no justification for disparate treatment. “The existence of a 
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permissible purpose cannot sustain an action that has an impermissible effect.” Wright v. 
Council City of Emporia . 407 U.S. 451, 462, 92 S.Ct. 2196, 2203 (1972). 

Standing at the Pleading Stage 

33. The Supreme Court has stated that “[a]t the pleading stage, general factual 
allegations of injury resulting from the defendant’s conduct may suffice, for on a motion to 
dismiss we ‘presunr[e] that general allegations embrace those specific facts that are necessary to 
support the claim.’” Lujan v. Defenders of Wildlife, 504 U.S. 555, 561, 112 S.Ct. 2130, 2137 
(1992)(quoting Lujan v. National Wildlife Federation , 497 U.S. 871, 889, 110 S.Ct. 3177, 3189 
(1990)). Although the Magistrate refers to Lujan v. Defenders of Wildlife , his failure to consider 
all the injury allegations and to examine the ones he did quote as embracing specific facts shows 
he failed to apply this Supreme Court standard. Recommendation pp. 3-6, 7. 

Standing Not a Mechanical Exercise 

34. The Magistrate apparently engaged in a mechanical exercise in finding no injury 
by not comparing the Complaint to similar complaints as the Supreme Court and Second Circuit 
advise. Allen v. Wright , 468 U.S. 737, 751, 104 S.Ct. 3315, 3325 (1984); Hirsch v. Arthur 
Andersen & Co. , 72 F.3d 1085, 1091-92 (2d Cir. 1995). The Magistrate compared this case to 
one in which a person was not injured because he had no legal interest in his clients’ claims. W. 
R. Huff Asset Mgmt. Co., LLC v. Deloitte & Touche LLP , 549 F.3d 100, 106-07 (2d Cir. 2008). 
Here, the legally protected interests of equal protection, rights under Title IX, free speech, and 
religion are those of the Class Representatives, not some third party. 

35. The Magistrate also finds no injury because the alleged injuries are ‘“shared in 
substantially equal measure by ... a large class of citizens.’” Recommendation p. 8 (citing 
Gladstone Realtors v. Vil. Of Bellwood . 441 U.S. 91, 100, 99 S.Ct. 1601, 1608 (1979). The 
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quote used in Gladstone came from Warth v. Seldin , 422 U.S. 490, 499, 95 S.Ct. 2197, 2205-06 
(1975), but Gladstone , as did the Magistrate, left out the important qualifier that it must be a 
“generalized grievance” that is shared by a large group. So the Magistrate’s mechanical reliance 
on the claimed “large class of citizens” prohibition is not fully accurate. “[W]here a harm is 
concrete, though widely shared, the Court has found ‘injury in fact.’” F.E.C. v. Akins , 524 U.S. 
11,24, 118 S.Ct. 1777, 1786 (1998). 

36. The Complaint is very specific in describing the putative class as “all males who 
were students, full or part time, at some point in time during the three years prior to the filing of 
this action or all males who currently maintain the status of student or alumni, or all males who 
will in the future acquire the status of student or alumni....” (Compl. 196). That’s a lot of 
people, especially when looking into the future, but to deny standing for that reason would repeal 
nearly all class actions seeking prospective relief under Fed, R. Civ. P. § 23(b)(2). 

37. Another example of the Magistrate’s formulaic approach based on an apparent 
lack of attention to this case is his statement, “[i]n a circumstance such as this, where some, but 
not all, defendants in an action move to dismiss a complaint for lack of standing,” the Court 
considers standing as to all defendants. Recommendation p. 7. There are three sets of 
defendants here: Columbia, New York State, and the U.S. Department of Education. The 
attorneys for all three requested dismissal by arguing a lack of standing under Fed. R. Civ. P. 
12(b)(1). Apparently, the Magistrate overlooked that fact. 

38. This men’s rights case, as with most if not all cases advocating that men are 
human beings endowed with rights when in conflict with the preferential treatment of the 
opposite sex, is apparently irrelevant in the eyes of the Southern District Court. Although the 
importance and protection of individual constitutional rights is a central part of the role under 
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separation of powers assigned to the judiciary—where “[t]he touchstone to justiciability is injury 
to a legally protected right,” Joint Anti-Fascist Refugee Committee v. McGrath , 341 U.S. 123, 
140-41, 71 S. Ct. 624, 632 (1951)(citations omitted), and “traditionally thought to be capable of 
resolution through the judicial process,” Flast v. Cohn , 392 U.S. 83, 97, 88 S.Ct. 1942, 1951 
(1968)—constitutional and statutory rights apparently no longer apply to men. 

The Magistrate failed to address injury allegations traceable to violations of the 

Establishment Clause. 

39. The Magistrate failed to address the injury allegations traceable to New York 
State and the U.S. Department of Education’s violation of the Establishment Clause. Those 
allegations are in the Complaint at fflj 5(f), 22, 93, 198, 207, 212, 266. 

The Magistrate failed to address injury allegations from Columbia violating New York 

Civil Rights Law § 40-c. 

40. The Magistrate failed to address the allegations of Columbia’s violation of N.Y. 
Civil Rights Law § 40-c. Section 40-c prohibits discrimination against persons based on sex by 
any institution in New York State that fails to provide equal opportunity, whether because of 
prejudice, discrimination or inadequate educational opportunities. The Complaint alleges 
Columbia’s discrimination based on sex at]fl| 70-89, and that Columbia fails to provide equal 
educational opportunities at fflj 169-175, 180-182, 186, 187. 

The Magistrate jumbled together mistaken analyses of Equal Protection and Title IX 

injuries. 

41. While brushing aside the injury allegations caused by Establishment Clause and 
Civil Rights Law § 40-c violations, the Magistrate failed to distinguish his legal analysis of 
Equal Protection injury and Title IX injury. 
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42. The Magistrate’s mixing of the two found no injury because the Class 
Representatives did not enroll in a Women’s Studies course nor were they denied admission to 
the program. Recommendation p. 8, 9. 

43. By not enrolling in a course, the Magistrate says the Class Representatives did not 
“suffer a direct injury occasioned by firsthand exposure to the content of the Women’s Studies 
course(s)....” Id. at 8, 9 (emphasis added). The Supreme Court, however, holds differently. For 
standing purposes “[t]he injury may be indirect....” Vil. Arlington Fits, v. Metro. Hous. Dev. 
Corn . 429 U.S. 252, 261, 97 S.Ct. 555, 561 (1977)(citation omitted). 2 

44. As for the Class Representatives not being denied admission, slamming the door 
in a person’s face is not the only way to keep him out. Another way is to make the environment 
within so hostile, traducing, and demeaning that it will deter his entrance. Columbia’s Women’s 
Studies Program does not physically bar males from participating in the program, but the 
opprobrious treatment males receive, the belligerence of castigations, the collective guilt heaped 
on them, and the denial to males of similar perks given females because of the program’s bias 
effectively locks the gates to all but a few. (Compl. 70-91). 

45. The Magistrate also failed to discern that the Complaint asserts the more subtle 
variety of discrimination that focuses on the results of the defendants’ conduct. De La Cruz v. 
Tormey , 582 F.2d 45, 50 (9 th Cir. 1978), cert den. 441 U.S. 965 (1979). Harm from different 
treatment occurs when the impact of a policy falls overwhelmingly on one group. Id at 47. The 
harmful results of the defendants’ support for Columbia’s Women’s Studies Program fall mainly 
on males, such as the Class Representatives. The defendants treat males differently than females 

“ For standing under the Establishment Clause, which the Magistrate failed to address, the 1 st Amendment does not 
tolerate direct or indirect government action that casts a pall of orthodoxy over the classroom. Keyishian v. Board 
of Regents of University of State of N. Y,. 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967); Engel v, Vitale. 370 U.S. 
421, 430-31, 82 S. Ct. 1261,1267 (1962). 
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in providing benefits and services and limit males, as compared to females, in the enjoyment of 
advantages and opportunities. (Compl. f]) 96-109, 115, 123, 124, 169-87). 

46. The Magistrate, as did Columbia, apparently ignored the Complaint’s allegations 
that the harmful impact of the Women’s Studies program goes far beyond just Feminism 
instruction in the classroom. (Compl. 3, 94, 97, 98, 181, 186-87, 266-71). The program 
provides benefits and opportunities outside the classroom exclusively to adherents of Feminism, 
mainly females, to the detriment of others, mainly males. (Id.). Even in Columbia programs not 
grounded in “gender issues,” the Feminist perspective dominates and censors opposing 
viewpoints. (Compl. f 176). “Fairness in individual competition for opportunities ... is a widely 
cherished American ethic. Indeed, in a broader sense, an underlying assumption of the rule of 
law is the worthiness of a system of justice based on fairness to the individual,” which should 
include males. Regents of University of California v. Bakke , 438 U.S. 265, 319 n. 53, 98 S. Ct. 
2733, 2763 n. 53 (1978). 

Equal Protection 

47. The defendants’ ongoing, one-sided support and propagation of Feminism 
through the Women’s Studies Program denies the Class Representatives equal treatment. The 
disparate treatment is that the Women’s Studies Program with all its incidents of benefits gives 
females a competitive advantage that prevents males from competing on an equal footing in 
education, the work place, the courts, the culture, and society as a whole. In re U.S. Catholic 
Conference , 885 F.2d 1020, 1028-31 (2d Cir. 1989)(citations omitted). 

48. The Class Representatives face obstacles to competing on an equal footing with 
females because there is no Men’s Studies program. (Compl. 30, 98, 99, 100-102, 110, 112, 
113, 115, 254, 260, 261). Those discriminatory obstacles result in a continuing loss of 
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opportunities. Bryant v. Yellen , 447 U.S. 352, 366-67, 100 S. Ct. 2232, 2240-41 (1980)(farm 
workers had standing because favorable decision would give them the opportunity to buy farm 
land, and it did not matter that the farm workers couldn’t presently afford the land). The 
dominance of Feminism achieved by Women’s Studies and the lack of the countervailing 
viewpoint of Men’s Studies results in obstacles for males obtaining education, knowledge, career 
opportunities, training, acquiring skills, and developing their mental abilities and moral character 
in order to not only lead productive, self-satisfying lives but to counter the Feminist 
establishment and its antipathy against males. 

49. Fifty years ago when a black man wanted to take a bus from one location to 
another, he could only do so by sitting in the back. Evers v. Dwyer , 358 U.S. 202, 79 S.Ct. 178 
(1958). Today, when any man wants to take his education to another level in the area of “gender 
studies” he’s relegated to the back of the bus of Women’s Studies—the only transportation 
available to an education in “gender studies” and its attendant benefits. As in Evers , the Class 
Representatives are not required to ride that bus “in order to demonstrate the existence of an 
‘actual controversy’....” Id at 204. 

50. Education and acquisition of knowledge are matters of supreme importance and 
liberty interests that should be diligently promoted. Meyer v. Nebraska , 262 U.S. 390, 399-400, 
43 S. Ct. 625, 626-27 (1923). The defendants continue to obstruct those interests of the Class 
Representatives by doing the contrary with respect to Men’s Studies but promoting Feminism 
through the Women’s Studies Program. 

51. While the Magistrate considers the discriminatory obstruction of liberty interests 
for males as “no more than a ‘subjective chill,”’ Recommendation p. 9, the Supreme Court takes 
a different view. “Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by 
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stigmatizing members of the disfavored group as ‘innately inferior’ and therefore as less worthy 
participants in the political community, ... can cause serious noneconomic injuries to those 
persons who are personally denied equal treatment....” Heckler v. Mathews, 465 U.S. 728, 739- 
740, 104 S. Ct. 1387, 1395 (1984)(citation omitted). 

52. The U.S. Department of Education’s financial assistance facilitates, New York 
State policies aid and approve, and Columbia’s Women’s Studies provide: (1) instruction, 
training, and preparation in Feminism that leads to undergraduate degrees and graduate 
certifications; (2) a post-baccalaureate program in Feminism; (3) alumni auditing of Feminist 
courses; (4) networking and career opportunities within the Feminist establishment; and (5) 
support from a Feminist perspective. (Compl. 40, 97, 84, 175). No such backing and 
opportunities are provided for males from a masculine perspective. (Compl. ]f 72, 172, 253, 
259). Standing is valid when public benefits are extended in a way that discriminate. Ridgefield 
Women’s Pol. Caucus v. Fossi , 458 F.Supp. 117, 120 n. 3 (D.Conn. 1978). 

53. Under equal protection, immediacy of the harm is the plaintiffs alleging they will 
enroll in Men’s Studies when offered. Adarand Constructors v. Pena , 515 U.S. 200, 211, 115 
S.Ct. 2097, 2104-05 (1995). Causality exists because the Class Representatives are able and 
ready to pursue Men’s Studies, which the defendants prevent by not supporting nor providing. 
Gratz v. Bollinger. 539 U.S. 244, 262, 123 S. Ct. 2411, 2423 (2003). And the remedy is 
restoring equality, which can occur by withdrawing the benefits and opportunities provided by 
the Feminist Women’s Studies Program that disadvantages males, or extending similar 
opportunities and benefits to adherents of masculinity through a Men’s Studies program. Either 
will profit the plaintiffs in some personal way. 
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Title IX 


54. Title IX applies to sports, academic, research, occupational, and other educational 
programs or activities of a university. 20 U.S.C. § 1687; 34 C.F.R. § 106. It also applies to “a 
department, agency, ... or other instrumentality of a State or the entity of such State ... that 
distributes [Federal] assistance ....” Id. 

55. Title IX cases do not require that a person actually enroll in a program or be 
denied admission to one in order to have standing. The Magistrate holds the contrary at 
Recommendation , p. 8,9. It is the continuing absence of the opportunity for an equivalent 
educational experience—the benefit, or the ill will and dissimilar treatment that is the injury. 20 
U.S.C. § 1681(a). When a college only has a male rugby team, the injury to females who want to 
play rugby is that there is no female team. By failing to field a Men’s Studies program that 
effectively accommodates the interests and abilities of males in the university community, 
Columbia creates a barrier for male students and alumni. Pederson v. Louisiana State Univ. , 213 
F.3d 858, 871 (5 th Cir. 2000). “[A]n institution may violate Title IX simply by failing to 
accommodate effectively the interests and abilities of student athletes of both sexes.” Roberts v. 
Colorado State Bd. of Agriculture , 998 F.2d 824, 828 (10 th Cir. 1993)(college required to 
reinstate female softball team with all the incidental benefits of a varsity team). 

56. The Title IX injuries are (1) denial of access at Columbia to a Men’s Studies 
program and (2) the ill will, disparate treatment that males receive at Columbia in and outside the 
Women’s Studies Program. No program at Columbia provides males, who are a minority at the 
college, the opportunities to nurture their talents as females have in the Women’s Studies 
Program because there is no Men’s Studies program. Further, the State and Columbia simply 
treat males, whether in the Women’s Studies Program or not, less favorably than the majority 
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females, which in turn has a discriminatory impact. See International Broth, of Teamsters v. 

U.S.. 431 U.S. 324, 335 n. 15, 97 S.Ct. 1843, 1854 (1977). 

57. These injuries stem from the State’s education policies that promulgate, approve, 
and help finance Women’s Studies programs but not Men’s Studies, and Columbia’s providing 
of Women’s Studies but no Men’s Studies. 

58. The Class Representatives have been denied and are continuing to be denied 
opportunities and benefits comparable to those offered female alumni and female students of 
Columbia. (Compl. 172, 215-255, 257-261, 268). The Class Representatives are affected in a 
personal and individual way because the lack of Men’s Studies continues to deny them 
equivalent benefits and opportunities from a masculine perspective. See McCormick ex rel. 
McCormick v. School Dist. of Mamaroneck , 370 F.3d 275, 284-85 (2d Cir. 2004)(standing under 
Title IX for injunction when girls who intended to play soccer in the Fall were denied the 
opportunity because school did not field a girls’ soccer team in the Fall). 

59. The specific Title IX injuries that the Magistrate failed to address are in Section 
VI. of the Complaint under the heading that refers to “Title IX,” 169-175, 180-82, 185-87, 

190, 200, and Section VIII. of the Complaint under “Injury,” 230, 238-241, 243-253, 257-259, 
268-273. The Magistrate did refer to but failed to give the specific cites to ]fl[ 210, 211, 219, 

224, 225, 229, 231, 233, 235, 237, 242. 

Conclusion 

60. The Courts are supposed “to protect unpopular individuals ... and their ideas from 
suppression—at the hand of an intolerant society,’ McIntyre v. Ohio Elections Com'n , 514 U.S. 
334, 357, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995), but today in America, they are apparently so 
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fearful of the Feminist Establishment, that the rights of men are often written out of the laws of 

the land under the rubric of judicial activism. 

61. If there is any doubt about the former statement, then imagine an action before 

this Court in which a college has a Men’s Studies program but no Women’s Studies program. 

Would female students or alumni be granted standing—yes. 

Dated: April 21, 2009 
New York, N.Y. 

/S/ 


Roy Den Hollander, Esq. (RDH 1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
rdhhh@y aho o. com 
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ORDER 


LEWIS A. Kaplan, District Judge. 

Plaintiffs object to the report and recommendation of Magistrate Judge Kevin 
Nathaniel Fox, which recommended the dismissal of this action for lack of standing. Having 
reviewed the amended complaint, the report and recommendation, and plaintiffs’ objections, I have 
concluded that there was no error and that the action should be and hereby is dismissed for lack of 
standing. I write only to address a few points raised by the objections. 

First, plaintiffs contend that the Magistrate Judge should have recused himself 
because he is an alumnus of Columbia University. As an initial matter, plaintiffs were obliged to 
raise any such objection at the earliest possible moment, 1 but there has been no showing that they 
did so, as they have not disclosed when they learned the fact upon which they rely. The point 
therefore has been waived. Even if that were not the case, however, recusal would have been 
warranted only if “an objective, disinterested observer fully informed of the underlying facts [would] 
entertain significant doubt that justice would be done absent recusal.” 2 I am satisfied that a 


1 

See, e.g., Apple v. Jewish Hosp. and Medical Center, 829 F.2d 326,333 (2d Cir. 1987) (“It 
is well-settled that a party must raise its claim of a district court's disqualification at the 
earliest possible moment after obtaining knowledge of facts demonstrating the basis for 
such a claim.”). 
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IrtreAguinda, 241 F.3d 194,201 (2d Cir.2001) (quoting United States v. Lovaglia, 954 F.2d 
811, 815 (2d Cir. 1992) (internal quotation marks omitted)). 
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disinterested observer fully informed of the fact that the Magistrate Judge once attended Columbia 
University would not entertain significant doubt that justice would be done here. In any case, as it 
is my obligation to review the decision on this motion de novo, any failure to recuse by the 
Magistrate Judge would have been harmless. 

Second, plaintiffs argue that the Magistrate Judge erred in believing that the action 
is brought pro se. In fact, Roy Den Hollander is both the attorney of record for the plaintiffs and a 
plaintiff himself. Thus, as a purely technical matter, it might be said that the action is not brought 
pro se insofar as it is brought on the second plaintiff although it undeniably is brought pro se to the 
extent that Mr. Hollander represents himself as a party plaintiff. But plaintiffs’ argument betrays a 
remarkable instinct for the capillari es. By characterizing the case as having been brought pro se, the 
Magistrate Judge gave the plaintiffs the benefit of the greater liberality afforded to pro se litigants 
and thus afforded them a benefit to which at least the second plaintiff and possibly also Mr. 
Hollander, who is a member of the Bar, were not entitled. Certainly neither plaintiff was prejudiced 
by any error that might have been committed in their favor. At the end of the day, moreover, the 
result here would be the same regardless of whether the plaintiffs or either of them is proceeding pro 
se. 


Finally, although the Magistrate Judge did not reach the merits, it bears noting that 
plaintiffs’ central claim is that feminism is a religion and that alleged federal and state approval of 
or aid to Columbia’s Institute for Research on Women & Gender therefore constitute a violation of 
the Establishment Clause of theFirst Amendment. Feminism is no more a religion than physics, and 
at least the core of the complaint therefore is frivolous. 

I have considered plaintiffs’ other objections and concluded that they lack merit. 

Accordingly, the motions to dismiss all are granted and the case dismissed for lack 
of standing. The Establishment Clause claims are dismissed also on the alternative ground that they 
are absurd and utterly without merit. The Clerk shall enter final judgment of dismissal and terminate 
all open motions. 

SO ORDERED. 
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PRELIMINARY STATEMENT 


Southern District Court Judge Lewis A. Kaplan rendered the decision 
appealed from in which he accepted Magistrate Kevin Nathaniel Fox’s Report and 
Recommendation to dismiss the action for lack of a standing injury. The Report 
and Recommendation is reported at 2009 WL 1025960 (S.D.N.Y.) and 2009 U.S. 
Dist. Lexis 34942. The Judge’s Order is in the Joint Appendix at App. 48. 

SUBJECT MATTER JURISDICTION 

The Southern District Court had jurisdiction under 28 U.S.C. § 1331, and the 
Second Circuit has jurisdiction under 28 U.S.C. § 1291. 

The lower court’s final Order (“Order”), App. 48, which accepted the 
magistrate’s Report and Recommendation (“Report”), App. 50, dismissed the First 
Amended Complaint (“Amended Complaint”), App. 12, for lack of a standing 
injury under Fed. R. Civ. P. 12(b)(1). The Order was entered on April 30, 2009, 
App. 60, the Notice of Appeal was filed on May 1, 2009, App. 61, and the Pre- 
Argument Statement was filed on May 1, 2009. 

Roy Den Hollander and William A. Nosal were the Class Representatives 
for the lower court proceedings, but since the filling of this appeal, Mr. Nosal has 
withdrawn as a class representative due to unspecified pressures. 

Class Representative Den Hollander requests oral argument. 


1 



ISSUES FOR REVIEW 


1. Does the appellant Class Representative, Mr. Den Hollander, have 
standing as a taxpayer and for non-economic injury to challenge New York State 
and the U.S. Department of Education’s violations of the Establishment Clause of 
the First Amendment for aiding the modern-day religion Feminism at Columbia 
University? 

2. Is Columbia University and New York State’s sex-discrimination against 
the male Class Representative an injury under Title IX of the Education 
Amendments of 1972 (20 U.S.C. 1681 et seq.) and its implementing regulations? 

3. Under Title IX and its implementing regulations, is the continuing 
absence of the opportunity for an equivalent educational experience for male 
students and alumni in the form of men’s gender studies at Columbia University an 
injury to the Class Representative? 

4. Is Columbia University’s failure to provide the Class Representative 
adequate educational opportunities in the field of men’s gender studies an injury to 
the Class Representative under New York Civil Rights Law § 40-c? 

5. Do the activities of Columbia University, New York State, and the U.S. 
Department of Education that advance misandry-feminism through the Columbia 
Women’s Studies Program have a discriminatory impact on male students and 
alumni, such as the Class Representative, and erect barriers to them receiving 
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comparable benefits oriented toward males as female students and alumni receive 
benefits oriented toward their sex? 

6. On a motion to dismiss under Fed. R. Civ. P. 12(b)(1), did the lower 
court violate the standard of taking all facts alleged in the complaint as true and 
drawing all reasonable inferences in favor of the plaintiffs’ allegations when it 
decide to dismiss for lack of a standing injury? 

The standard of review on a Rule 12(b)(1) motion to dismiss is de novo. 

CASE STATEMENT 

This putative class action was brought for nominal damages and injunctive 
and declaratory relief for the violation of the putative class and the Class 
Representative’s rights under 

1. the Establishment Clause of the First Amendment, 

2. Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.), 

3. New York Civil Rights Law § 40-c, and 

4. the Equal Protection clause of the 14 lh Amendment (enforced by 42 
U.S.C. § 1983) and equal protection under the Due Process Clause of the 5 th 
Amendment to the U.S. Constitution. 

The Southern District Court Judge referred the case to a magistrate. The 
appellees-defendants moved for dismissal for lack of standing and failure to state a 
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claim under Fed. R. Civ. P. 12(b)(1) & (6). The Magistrate recommended 
dismissal for failure to allege a standing injury-in-fact, and the District Judge 
upheld that recommendation. 

The Magistrate recommended dismissal for lack of injury-in-fact because 

1. the plaintiffs “do not allege they enrolled in a Women's Studies course(s) 
at Columbia that caused them to suffer a direct injury occasioned by firsthand 
exposure to the content of the Women's Studies course(s), or that they were 
discriminated against, by being denied the opportunity to participate in Columbia’s 
Women’s Studies program. See, e.g., Moose Lodge No. 107 v. Irvis , 407 U.S. 163, 
167, 92 S.Ct. 1965, 1968 (1972).” Report p. 8-9; 

2. “[a]t most, the ‘injury’ suffered by the plaintiffs, attributed by them to the 
existence of Columbia’s Women’s Studies program, is no more than a ‘subjective 
chill,’ and not an ‘objective harm.’ Such an ‘injury’ is not an ‘injury in fact.’ Laird 
v. Tatum. 408 U.S. 1, 13-14,92 S.Ct. 2318, 2325-26, (1973).” Report p. 9; and 

3. “[t]o the extent the plaintiffs allege injury based upon the absence of a 
Men’s Studies program at Columbia, their injury is not ‘concrete and 
particularized’; rather, it is ‘conjectural or hypothetical.’ See Gully v. National 
Credit Union Admin. Bd. . 341 F.3d 155, 160 (2d Cir. 2003).” Report p. 9. 

The Judge accepted the Magistrate’s recommendations and added 

1. “although the Magistrate ... did not reach the merits, it bears noting that 
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plaintiffs’ central claim is that feminism is a religion and that alleged federal and 
state approval of or aid to Columbia’s Institute for Research on Women & Gender 
therefore constitute a violation of the Establishment Clause of the First 
Amendment. Feminism is no more a religion than physics, and at least the 
core of the complaint therefore is frivolous.” Order p. 2 (emphasis added); and 

2. “[t]he Establishment Clause claims are dismissed also on the alternative 
ground that they are absurd and utterly without merit.” Order p. 2 (emphasis 
added). 

The lower court did not rule on class certification for the appellant-plaintiff 
class, so this case remains a putative class action. “[A] suit brought as a class 
action should be treated as such for purposes of dismissal or compromise, until 
there is a full determination the class is not proper.” See e.g. Kahan v. Rosentiel , 
424 F.2d 161, 169 (3 rd Cir. 1970); Gaddis v. Wyman, 304 F. Supp. 713, 715 
(S.D.N.Y. 1969). 

STATEMENT OF FACTS 

Parties 

The putative class and the Class Representative are represented in this 
appeal by counsel, Mr. Den Hollander, who is admitted to this court. 

The appellees-defendants are 
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1. the Institute for Research on Women and Gender at Columbia University 
(“IRWG”), the School of Continuing Education at Columbia University (“SCE”), 
the Trustees of Columbia University in the City of New York (“Trustees”)—all are 
collectively referred to as “Columbia”; 

2. the United States Department of Education and its Secretary (“USDOE”); 
and 

3. the Board of Regents of the University of the State of New York and its 
Chancellor (“Regents”), the Department of Education of New York State and its 
Commissioner (“N.Y. Education”), the New York State Higher Education Services 
Corporation and its President (“HESC”)—all of the New York State appellees- 
defendants are collectively referred to as “State.” 

Causes of Action 

The Amended Complaint alleges injuries to the class and Class 
Representative from 

1. Columbia’s violations of Title IX, N.Y. Civil Rights Law § 40-c, and the 
Equal Protection Clause of the 14 th Amendment; 

2. the State’s violations of Title IX, the Equal Protection Clause of the 14 th 
Amendment, and the Establishment Clause of the First Amendment; and 

3. USDOE’s violation of the Due Process Clause of the 5 th Amendment as it 
applies to equal protection and the Establishment Clause of the First Amendment. 
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Relevant Facts 


The Class Representative, as an alumnus of Columbia University, is in a 
position of unique opportunity to advance his knowledge, career, and networking 
contacts by auditing courses through SCE without meeting the qualifications 
required of the general public. He may also prepare for graduate work through 
Columbia’s Post Baccalaureate Studies, participate in various education programs, 
or pursue different undergraduate programs through the School of General Studies. 

Class Representative Den Hollander, a graduate of the Columbia Business 
School, contacted SCE in 2007 with the intent to participate in a Men’s Studies 
Program, audit courses, expand networking contacts, and further his career as a 
litigator for men’s rights. (Amend. Compl. 216-23, App. 39). On reviewing 
SCE’s catalogue, he found no Men’s Studies Program or courses. He also 
examined the offerings in Post Baccalaureate Studies and General Studies but 
found none concerning men’s studies. In fact, there is no gender studies program 
from the masculine perspective at Columbia. An entire institute, however, is 
devoted to women gender studies, IRWG, with 71 faculty members of which only 
four are male. (Amend. Compl. | 84, App. 23). 

According to IRWG’s Guide, it “focus[es] on women, gender, and/or 
feminist... perspectives.” Fall 2007 Women’s and Gender Course Guide , p. 4. 
IRWG “is the locus of interdisciplinary feminist scholarship and teaching at 
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Columbia University, and through IRWG, Columbia offers “an undergraduate 
degree program in Women’s and Gender Studies, and graduate certification in 
Feminist Scholarship Id. at p.l. 

IRWG functions as Columbia’s headquarters for foisting the belief-system 
of misandry-feminism through the University’s Women’s Studies Program—the 
core of Columbia’s feminist apple—that reaches into SCE, Post Baccalaureate 
Studies, and virtually all activities of the University. (Amend. Compl. Tff 6, 11-12, 
70, 71, 93, App. 14-15, 22, 24). The Women’s Studies Program is much “broader 
than what happens in the classroom,” and works “to transform [college] 
curriculum, the campus environment, and society at large.” National Women’s 
Studies Association , www.nwsa.org/center/index.php (Columbia is an institutional 
member). 

The Class Representative, as both graduate student and alumnus, repeatedly 
experienced, inside and outside the classroom, the hostile educational environment 
toward males that exists throughout the Columbia community as a result of the 
misandry-feminism advanced by the Women’s Studies Program. (Amend. Compl. 
TI94, App. 24). 

As an alumnus, the Class Representative continues to come into contact with 
Columbia’s misandry-feminism and intends to participate in a Men’s Studies 
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Program if one is provided at Columbia in order to further his education and 
career. (Amend. Compl. ^ 224, App. 39). 

The Regents, who exercise legislative functions over the higher educational 
system in New York State, N.Y. Educ. Law § 207, and their administrative arm, 
N.Y. Education, N.Y. Educ. Law § 101, require the establishment and 
advancement of women’s studies programs that advocate and spread male- 
discriminatory or misandry-feminist doctrine (“Feminism”) in New York colleges 
and universities (“colleges”) with the objective of remaking New York State’s 
education, government, business, and culture in the image of Feminist tenets. 
(Amend. Compl. 24-45, 147-48, App. 16-19, 30). 

N.Y. Education monitors, and evaluates for approval curriculum content, 
planning objectives, testing, faculty, library, academic advising, administrative 
oversight, financial resources, physical facilities, and whether women’s studies 
programs, such as Columbia’s, follow the Regents policies and requirements. 8 
N.Y.C.R.R. §§ 52.1, 52.2. 

N.Y. Education has repeatedly reviewed and approved Columbia’s 
Women’s Studies Program. Approval allows Columbia to offer credit in its 
Women’s Studies; receive direct financial aid from the State for each degree 
awarded in the Program, N.Y. Educ. Law § 6401; and be eligible for student 
financial aid from HESC and USDOE for students who enroll in the Program. The 
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student aid funds are either paid directly to Columbia or first to the students and 
then to Columbia. 34 C.F.R. 668.164 (disbursing Federal direct loans); N.Y. Educ. 
Law § 665(3)(c)(i)(payment of HESC student aid). 

The Women’s Studies Program at Columbia adheres to the requirements set 
down by the Regents that include providing females—not males—access to a 
broad spectrum of career opportunities by promoting female friendly strategies for 
recruitment, selection, and advancement; giving females—not males—extra 
assistance to obtain jobs in certain fields; replicating practices that advantage 
females—not males—with support, recruitment, promotion, instruction, training, 
advocacy, and socialization while all other practices are eliminated with reports as 
to compliance provided to N.Y. Education’s Affirmative Action Officers; focusing 
the support networks of colleges and creating others to promote the hiring and 
placement of females—not males; developing, supporting, and promoting research 
on current issues facing females—not males; and regularly monitoring and 
reinforcing the teaching of women’s studies tenets. Equity for Women in the 
1990s , Regents Policy and Action Plan at pp. 4, 7, 8-10 (1993); 
http://www.eric.ed.gov/ERICDocs/data/ericdocs2sql/content_storage_01/0000019 
b/80/16/ld/35.pdf; (Amend. Compl. ^ 40, App. 18-19). 
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The State and USDOE are therefore involved not simply with some activity 
at Columbia University, but with the very activity that violates the rights of the 
Class Representative. 

The Amended Complaint requests nominal damages for past injuries, 
injunctive and declaratory relief for ongoing injuries that continue to occur at this 
very moment and will repeat into the foreseeable future. 

ARGUMENT SUMMARY 

This case is about the propagation of modern-day religious orthodoxy and 
the unequal treatment of men brought about by those in government and higher 
education who can only countenance one brand of thinking, one brand of belief, 
and one brand of speech—their own. The winds of a cult-like conformity blow 
through the halls of academia when government and centers of learning believe 
they have discovered the one and only truth. 

Columbia, the State, and USDOE have created and continually contribute to 
a climate of intolerance toward Columbia male students and alumni that effectively 
imposes the religious dogma of Feminism and bans educational programs, 
concepts, and facts not considered Feminist. Females in the Columbia community 
benefit and reap societal rewards while males are impeded and denied equivalent 
opportunities for advancement. 
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Columbia’s enthusiastic and exclusive propagation of Feminism through its 
Women’s Studies Program; the State’s promulgation, approval, and partial 
financing of the Program; and USDOE’s funding prevent countervailing masculine 
perspectives in gender studies from entering Columbia’s ivy tower to challenge the 
Feminist orthodoxy and benefit males, such as the Class Representative. 

The State and USDOE’s aid of Feminism at Columbia violates the Taxing 
and Spending Clause, U.S. Const. Art. I, § 8, for which the Class Representative 
has standing to challenge as a taxpayer and for noneconomic injuries. 

Title IX is violated not only by Columbia and the State’s wholesale 
promotion of Feminism with its discriminatory intent and impact but by providing 
a wide range of benefits to one group based on sex but not the other. The female 
oriented Women’s Studies Program grants benefits and opportunities to Columbia 
female students and alumni while a Men’s Studies Program is banished from the 
University to the detriment of the Class Representative. These practices also 
amount to violation and injury under N.Y. Civil Rights Law § 40-c in the case of 
Columbia. 

Columbia, the State, and USDOE’s advancing of Feminism through the 
Women’s Studies Program have a discriminatory impact on the Class 
Representative and set up barriers to him effectively competing with female 
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students and alumni, which violates equal protection under the 5 th and 14 th 
Amendments. 

“Fairness in individual competition for opportunities ... is a widely 
cherished American ethic. Indeed, in a broader sense, an underlying assumption of 
the rule of law is the worthiness of a system of justice based on fairness to the 
individual,” which includes males. Regents of University of California v. Bakke , 
438 U.S. 265, 319 n. 53, 98 S.Ct. 2733, 57 L.Ed.2d 750 (1978). The Class 
Representative, as other males at Columbia, is denied such fairness. 

ARGUMENTS 

Establishment Clause Standing 

1. The Class Representative has standing as a taxpayer and for non-economic 
injuries to challenge the State and USDOE’s violation of the Establishment Clause 
of the First Amendment for aiding the modern-day religion Feminism at Columbia. 

The lower court inappropriately made a material finding offact on a motion to 
dismiss that Feminism is not a religion. 

The District Court Judge made a finding of fact by holding that “Feminism 

is no more a religion than physics....” Order p. 2. Based on that fact-finding, the 

Judge dismissed the Class Representative’s “central claim,” “the core of the 

complaint,” “that alleged federal and state approval of or aid” for IRWG’s 

promoting of Feminism at Columbia through the Women’s Studies Program 

violated the Establishment Clause. Order p. 2. 
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On a motion to dismiss for lack of standing, the allegations in the Amended 
Complaint are supposed to be accepted as true. Raila v. U.S. . 355 F.3d 118, 119 
(2d Cir. 2004)(citation omitted). The Amended Complaint alleges that Feminism 
is a religion, Amend. Compl. Tff 4-15, App. 13-15, but the Judge found this 
allegation false. 

Article III courts are not permitted to proclaim what is true and what is not 
without going through the procedure of taking and weighting evidence or adhering 
to the requirements of judicial notice. Since no evidence was submitted, the Judge 
apparently took judicial notice that Feminism is a non-religion. 

To establish an adjudicative fact by judicial notice requires a “high degree of 
indisputability ....” Advisory Committee Note, Fed. R. Evid. 201, subdivision (a). 
That “high degree” does not exist in this case, especially where both sides are in 
dispute over a core issue of whether Feminism is a religion. 

Because of the Judge’s inappropriate fact-finding that Feminism is not a 
religion, the lower court failed to consider allegations of Establishment Clause 
violations and the injuries alleged from such violations. 1 
Religion includes non-traditional forms of belief 

Religion for Establishment Clause purposes is neither as narrow, nor as 
simple a concept as the Judge’s statement indicates. 

1 The Judge called such allegations “absurd and utterly without merit.” Order p. 2 
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The Supreme Court has rejected the view that religion is defined solely in 
terms of a Supreme Being by noting that “Buddhism, Taoism, Ethical Culture, 
Secular Humanism,” and other non-theistic belief-systems are religions. Torasco 
v. Watkins . 367 U.S. 488, 495 n. 11, 81 S.Ct. 1680, 6 L.Ed.2d 982 (1961). In two 
conscientious objector cases, the Supreme Court found that secular beliefs of a 
purely ethical or moral source and content which impose a duty of conscience can 
function as a religion. Welsh v. U.S. , 398 U.S. 333, 340, 90 S.Ct. 1792, 26 
L.Ed.2d 308 (1970); U.S. v. Seeger , 380 U.S. 163, 184-85, 85 S.Ct. 850, 13 
L.Ed.2d 733 (1965). Further, intense personal convictions that may appear 
incomprehensible or incorrect come within the meaning of religious belief. Welsh 
v. U.S. ., 398 U.S. at 339. 

The Equal Employment Opportunity Commission in Title VII employment 
cases considers as religion moral or ethical beliefs sincerely held with the strength 
of traditional religions. 29 C.F.R. §1605.1; LaViolette v. Daley, E.E.O.C. No. 
01A01748 (Sept. 13, 2002). In addition, the Equal Employment Opportunity Act, 
42 U.S.C. § 2000e(j), defines the term “religion” as including “all aspects of 
religious observance and practice, as well as belief.” 

The Southern District in Altman v. Bedford Cent. School Disc 45 
F.Supp.2d 368, 378, (S.D.N.Y. 1999), rev’d on other grounds, 245 F.3d 49 (2d Cir. 
2001), determined whether a belief-system was religion for Establishment Clause 
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proposes by using the analysis from Malnak v. Yogi , 592 F.2d 197, 208-210 (3d 
Cir. 1979)(Adams, J. concurring). Judge Adams’s guidelines have been adopted 
by the Third, Eighth, Ninth and Tenth Circuit Courts of Appeals. 

The Malnak test looks at three indicia: whether the belief-system (1) 
addresses fundamental and ultimate questions having to do with deep and 
imponderable matters, (2) is comprehensive in nature, (3) has formal and external 
signs such as structure, organization, efforts at propagation, and observance of 
holidays. Not all of the indicia need be satisfied for a belief-system to be a 
religion, but in the case of Feminism practiced at Columbia, all three are. (Amend. 
Compl. H 4-15, App. 13-15). 

The Feminism promoted by the Women’s Studies Program provides 
followers with a faith-based certainty that they are the sole possessors of the 
highest form of truth to the answers of life’s persistent questions. The belief- 
system shapes the entirety of its followers’ lives with thought patterns that make 
possible the description of realities, the formulation of beliefs, and the 
experiencing of inner attitudes, feelings, and sentiments. It provides a conscious 
push toward an ultimacy and transcendence that provide norms and power 
throughout life. 

The Feminism propagated at Columbia asserts that sex roles are a result of 
upbringing: “[t]he [Women’s Studies] program is intended to introduce students to 
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the long arc of feminist discourse about the cultural and historical representation of 
nature, power, and the social construction of difference.” IRWG’s Fall 2007 
Course Guide at p. 1. Such differences, the adherents of Feminism intensely 
believe, result from social conditioning, but science, including physics, disagrees, 
which makes that belief incomprehensible and incorrect—a characteristic of 
religion. Welsh v. U.S., 398 U.S. at 339. 

Feminist indoctrination, propagandizing, and punishment for non-adherence 
are common practices at Columbia. Since the spreading of Feminism depends 
largely on teachers, Columbia vets it teachers in accordance with Feminist 
requirements. (Amend. Compl. 90(b), App. 24). Feminism is even enforced 
through State affirmative action officers who investigate complaints of Feminist 
heresy. Equity for Women in the 1990s , Regents Policy and Action Plan, pp. 8-9. 
They serve a similar purpose as the Inquisition did for the Catholic Church. 

Courses also undergo major changes to comply with Feminist tenets. The aim is to 
create future generations who unflinchingly believe in the orthodoxy of Feminism 
because there in lies power of the kind exercised by major religions throughout 
history. 

The State and USDOE aid the Feminist religion at Columbia. 

The “preservation and transmission of religious beliefs and worship is a 
responsibility and a choice committed to the private sphere.” Lee v. We is man . 505 
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U.S. 577, 589, 112 S.Ct. 2649, 120 L.Ed.2d467 (1992). The government, whether 


state or Federal, “may not favor one religion over another, or religion over 
irreligion ...” McCreary County v. ACLU . 545 U.S. 844, 875, 125 S.Ct. 2722, 162 
L.Ed.2d 729 (2005), and may not promote or affiliate itself with any religious 
doctrine or organization, County of Allegheny v. ACLU, 492 U.S. 573, 590, 109 
S.Ct. 3086, 106 L.Ed.2d 472 (1989). 

The ban on aiding a religion includes financing religious instruction and 
blending secular and sectarian education in secular institutions to foist one or some 
religion on some person. Zorach v. Clauson , 343 U.S. 306, 314, 72 S.Ct. 679, 96 
L.Ed. 954 (1952). 

The Founding Fathers intended not only to protect the integrity of 
individual conscience in religious matters, Wallace v. Jaffrec , 472 U.S. 38, 52-54 
& n. 38, 86 L.Ed.2d 29, 105 S.Ct. 2479 (1985), but “to guard against the civic 
divisiveness that follows when the government weighs in on one side of religious 
debate...,” McCreary , 545 U.S. at 876. By allying itself with one particular form of 
religion, the inevitable result is that government incurs “the hatred, disrespect and 
even contempt of those who hold contrary beliefs.” Engel v. Vitale , 370 U.S. 421, 
430-31, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962). 2 


2 Such hatred, disrespect and contempt satisfy the purpose of standing to assure adverseness. 
Baker v. Carr , 369 U.S. 186, 204, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962). 
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“At a time when [Americans] see around the world the violent consequences 
of the assumption of religious authority by government,” McCreary , 545 U.S. at 
882 (O’Connor, J. concurring), the Establishment Clause, if enforced, offers 
protection from similar travails. Unfortunately, in modern-day America, neutrality 
has been replaced with a preference in government for Feminist doctrine. The 
teachings of history are ignored “that powerful sects or groups might bring about a 
fusion of governmental and religious functions ... to the end that official support of 
the State or Federal Government” are placed behind the tenets of one. Sch. Dist. of 
Abington Two, v. Schempp, 374 U.S. 203, 222, 83 S.Ct. 1560, 10 F.Ed.2d 844 
(1963). 

Beginning in 1972, the State started to remake higher education in 
accordance with Feminist doctrine by promulgating the Feminist belief-system 
through Regent Statewide Plans and Policy Statements that implemented Feminist 
orthodoxy through women’s studies programs. (Amend. Compl. 31-41, App. 
17-19). The State promoted, endorsed, approved, and registered women’s studies 
programs, Amend. Compl. 42-48, App. 19, including the one at Columbia. 

Columbia’s Women’s Studies propagates the modern-day Feminist religion 
through lectures, seminars, consciousness indoctrination sessions, publications, 
career preparations, counseling, historical revisionism, propagandizing, inculcating 
unanimity of thought called “politically correct,” promoting a pantheon of idols 
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such as Mary Wollstonecraft, cultivating de facto apostles and disciples, and three 
public lecture series. (Amend. Compl. 111, App. 15). 

The State and USDOE partially finance Feminism at Columbia, either 
directly or indirectly. (Amend. Compl. Tff 49-52, 55-68, App. 20-21). It does not 
matter for Establishment Clause purposes whether the means of attaining the 
prohibited end of aiding religion is described with “the words ‘direct’ [or] 
‘indirect.’” 3 Bd. of Ed. v. Allen . 20 N.Y.2d 109, 116, 281 N.Y.S.2d 799, 228 
N.E.2d 791 (1967), aff’d 392 U.S. 236 (1968). 

While the type of government benefits provided for the instruction of 

Feminist doctrine are similar to those given Physics, or other programs, the 

benefits granted Women’s Studies at Columbia end up indoctrinating a religion 

promulgated and partly funded by the State and financed by USDOE. Government 

benefits—approval, registering, and financing, even through neutral means, cannot 

further a government end to advance and endorse a religion. 

Taxpayer standing allows the Class Representative to challenge the State and 
USDOE’s funding of the religion Feminism. 

Individuals do not generally have standing to challenge government taxing 
and spending solely because they are taxpayers. Hein v. Freedom From Religion 

3 N.Y. Bundy dollars under Educ. Law § 6401 and some USDOE funds go directly into the 
coffers of Columbia. (Amend. Compl. 21, 56, 62, App. 16, 20, 21). Such funds free-up other 
money in Columbia’s treasury for spending on advancing Feminism through Women’s Studies. 
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Found.. Inc. , 551 U.S. 587, 593,127 S.Ct. 2553, 168 L.Ed.2d 424 (2007) (plurality 
opinion). This rule applies to taxpayer suits challenging an allegedly 
unconstitutional state action as well as federal action. See DaimlerChrysler Corp. 
v. Cuno , 547 U.S. 332, 346, 126 S.Ct. 1854, 164 L.Ed.2d 589 (2006); Arakaki v, 
Lingle , 477 F.3d 1048, 1062-63 (9 th Cir. 2007). 

The Supreme Court, however, recognizes “a narrow exception to the general 
constitutional prohibition against taxpayer standing” when plaintiffs allege that the 
use of taxpayer funds by state or Federal government violates the Establishment 
Clause. Hein , 551 U.S. at 602; see Flast v. Cohen , 392 U.S. 83, 102-03, 88 S.Ct. 
1942, 20 L.Ed.2d 947 (1968). Because “the Establishment Clause ... specifically 
limits the taxing and spending power conferred by Art. I, § 8,” of the Constitution 
“a taxpayer will have standing consistent with Article III” when he alleges that 
legislative action under the taxing and spending clause is in derogation of the 
Establishment Clause. DaimlerChrysler Corp. , 547 U.S. 332, 346 (quoting Flast, 
392 U.S. at 105-06). 

The exception derives from “the history of the Establishment Clause” and is 
designed to prevent ‘“the specific evils feared by [its drafters] that the taxing and 
spending power would be used to favor one religion over another or to support 
religion in general.’” DaimlerChrysler Corp. , 547 U.S. at 348 (quoting Flast , 392 
U.S. at 103). The exception recognizes that the “injury” alleged in Establishment 
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Clause challenges to governmental taxing and spending results not from the effect 
of the challenged program on the plaintiffs own tax burdens, but from “the very 
‘extraction] and spending]’ of ‘tax money’ in aid of religion.” DaimlerChrysler 
Corp. , 547 U.S. at 348 (quoting Flast , 392 U.S. at 106). It is sufficient that the 
government programs challenged involve a “nexus between the taxpayers’ 
standing as taxpayers and the . . . [government] exercise of [its] taxing and 
spending power.” Bowen v. Kendrick . 487 U.S. 589, 620, 108 S.Ct. 2562, 101 
L.Ed.2d 520 (1988). 

This taxpayer standing exception only applies to challenges to specific 
legislative appropriations and disbursements that are undertaken pursuant to 
express legislative mandates; that is, the legislature restricts what can be done with 
the funds appropriated. Hein , 551 U.S. at 603-04, 608 n. 7. When the legislature 
directs how appropriations will be spent, and that taxing and spending aids a 
religion, then that specific legislative act constitutes a law respecting the 
establishment of religion. Id at 603-04. It does not matter that the funding 
authorized by the legislative branch flows through and is administered by an 
executive agency, so long that the funds are a program of specific disbursement by 
the legislature using its taxing and spending power. Bowen , 487 U.S. 589, 619-20. 
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The New York State Legislature passed the following statutes that authorize 
specific appropriations and disbursements of taxpayer dollars to higher education, 
which includes Columbia: 

N.Y. Education Law § 6401, State appropriates aid paid directly to 
Columbia for each degree awarded, including degrees in Women’s Studies; 

N.Y. Education Law § 667, State appropriates funds for tuition assistance 
awards to students; 

N.Y. Education Law § 667-c, State appropriates funds for tuition awards for 
part-time students; and 

N.Y. Education Law § 669-a, State appropriates funds for tuition awards to 
veterans. 

With State knowledge and approval, the funds are used, in part, to support both 
directly and indirectly the accredited Women’s Studies Program at Columbia, 
which propagates the religion of Feminism. (Amend. Compl. H 11, 12, 16-18, 47- 
52, 63-68, App. 15, 19-21). 

The Congress passed the following statutes that authorize specific 
appropriations of taxpayer dollars to higher education in America, which includes 
Columbia: 

20 U.S.C. § 1070a(b)(8) & (g), Congress appropriates funds for Federal Pell 
Grants; 

20 U.S.C. § 1070b(b), Congress appropriates funds for the Federal 
Supplemental Educational Opportunity Grants; 

20 U.S.C. § 1071(b), Congress appropriates funds for the Stafford Student 
Loan Program; 
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20 U.S.C. § 1072(a),(b) & (c), Congress appropriates funds for the Federal 
Family Education Loan Program; 

20 U.S.C. § 1087a(a), Congress appropriates funds for the Federal Ford 
Federal Direct Loan Program; 

20 U.S.C. § 1087aa(b) & (c), Congress appropriates funds for the Federal 
Perkins Loan Program; and 

42 U.S.C. § 2751(b), Congress appropriates funds for Federal Work-Study 
Programs. 

The funds are used, in part, to support both directly and indirectly the accredited 
Women’s Studies Program at Columbia, which propagates the religion of 
Feminism. (Amend. Compl. 11, 12, 16-18, 47, 55-62, App. 15, 19-21). 

The Class Representative, a New York and Federal taxpayer, alleges that the 
State and Federal legislative branches have used their taxing and spending powers 
to advance religion in violation of the Establishment Clause at an entity outside 
both governments by expressly appropriating and authorizing the disbursement of 
funds that aid the propagation of Feminism at Columbia. (Amend. Compl. || 21, 
43, 47, 49-52, 55-68, App. 16, 19-21). The Class Representative, therefore, has 
taxpayer standing to challenge the expenditure of such funds in aid of Feminism 
pursuant to various State and Federal programs. Bowem 487 U.S. 589, 619-20. 
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Non-economic injury standing allows the Class Representative to challenge the 
State and USDOE’s aiding of the religion Feminism at Columbia. 

An actual injury from government’s aiding of religion may rest on the 
plaintiffs exposure to the challenged activity, Altman v. Bedford Cent. Sch. Dist„ 
245 F.3d 49, 72 (2d Cir. 2001), and such an injury may be non-economic, U.S. v. 
SCRAP , 412 U.S. 669, 686-88, 93 S.Ct. 2405, 37 L.Ed.2d 254 (1973). 

The majority of circuits have held that spiritual harm resulting from a 
person’s “direct contact with an offensive religious (or antireligious) 
[communication] is sufficient to confer Article III standing.” Green v. ACLU . 568 
F.3d 784, 793 (10 th Cir. 2009)(quoting Yasquez v. L.A. County , 487 F.3d 1246, 
1252 (9th Cir. 2007). Such direct contact with an unwelcome religious exercise 
works a personal injury distinct from and in addition to each citizen’s general 
grievance against unconstitutional government conduct. Suhre v. Haywood 
County , 131 F.3d 1083, 1086 (4 th Cir. 1997). 

When government authority encourages a sectarian religious view, it is a 
sufficient injury if directed toward the plaintiff, Washegesic v. Bloomingdale 
Public Sch. , 33 F.3d 679, 682 (6 th Cir. 1994), because it sends the message “to 
nonadherents that they are outsiders, not full members of the political community 
...” McCreary , 545 U.S. 844, 860 (quoting Lynch v. Donnelly, 465 U.S. 668, 688, 
104 S. Ct. 1355, 79 L. Ed. 2d 604 (1984)(0’Connor, J. concurring)). The flip side 
of this injury is when government prohibits theories that are deemed antagonistic 
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to a particular dogma. Epperson v. State of Ark. , 393 U.S. 97, 106-07, 89 S.Ct. 
266,21 L.Ed.2d 228 (1968). 

The State and USDOE have done both. In aiding only women’s studies, the 
State and U SDOE use social pressure to enforce orthodoxy, which is just as 
impermissible as more direct means, Lee, 505 U.S. 577, 594. By failing to set 
policies and provide aid for men’s studies, the State and USDOE effectively 
prohibit the minority views of Columbia’s male students and alumni. See Santa Fe 
Ind. Sch. Dist. V. Doe , 530 U.S. 290, 304, 120 S.Ct. 2266, 147 L.Ed.2d 295 
( 2000 ). 

The Class Representative has standing based on his direct contacts with 
Columbia’s practice of propagating Feminism through its Women’s Studies 
Program, which is approved or partially financed by the State and USDOE. As a 
student, the Class Representative encountered and was confronted by the 
unwelcome and offensive Feminist orthodoxy foisted by the University’s 
administration, professors, counselors, materials, activities, and IRWG students 
and activities. 

As alumnus, the Class Representative is frequently brought into direct 
contact and unwelcome observation of the Feminist religion; thereby, incurring a 
spiritual affront from such religious orthodoxy. Direct contact and observance of 
offensive religious activities is sufficient to establish the personal and 
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individualized injury necessary for standing. Pelphrey v. Cobb County , 547 F.3d 
1263, 1280 (11 th 2008). 

It does not matter for injunction purposes that the Class Representative is no 
longer a student because he still attends events, activities, and uses Columbia 
facilities that bring him into contact with the ubiquitous Feminism at Columbia. 
Washegesic , 33 F.3d 679, 683 (former student had standing because while visiting 
school he would come into direct contact with a religious display). In addition, the 
Class Representative receives University communications by Internet and U.S. 
Post, such as the magazine Columbia , that disseminate the orthodoxy of Feminism. 
In Saladin v. City of Milledgeville , 812 F.2d 687, 692-93 (11 th Cir. 1987), the 
receipt of mail bearing offensive religious communication was a sufficient injury 
for standing. 

Nor does it matter that the Class Representative continues to utilize 
Columbia because that use is still compromised by repeated contact with religious 
views to which he is unable to subscribe. “An identifiable trifle is enough for 
standing to fight out a question of principle; the trifle is the basis for standing and 
the principle supplies the motivation.” SCRAP , 412 U.S. at 689 n.14 (quoting 
Davis, Standing: Taxpayers and Others , 35 U. Chi. L. Rev. 601, 613 (1968)). Like 
the SCRAP plaintiffs, the Class Representative is a user of Columbia facilities, and 
his full use and enjoyment has been curtailed because of the State and USDOE’s 
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aid for the Feminist orthodoxy foisted at Columbia. This curtailment to the full use 
and enjoyment of his alma mater is an injury-in-fact. See Gonzales v. N. Township 
Lake County . 4 F.3d 1412, 1417 (7 th Cir. 1993). 

The Class Representative need not enroll in the church, Columbia’s 
Women’s Studies Program, nor join the congregation in order to suffer injury from 
coming into direct and unwelcome contact with the Feminist religion at Columbia. 
See County of Allegheny , 492 U.S. 573, 580 n. 5; Books v. City of Elkhart, 235 
F.3d 292, 300 (7 th Cir. 2000). Feminism fills the eyes and ears at Columbia with 
misandry that goes far toward imposing a unitary religion of Feminist orthodoxy 
for controlling the thoughts, speech, and conduct of members of the University 
community with a concomitant negative impact on males, such as the Class 
Representative. (Amend. Compl. f 71, App. 22). 

While the Class Representative’s injury may be mitigated by absenting 
himself from the Columbia community, that is no defense to a claim of 
unconstitutionality under the Establishment Clause. See Engel, 370 U.S. 421, 430. 
It is also no defense to argue that the religious practices here may be relatively 
minor encroachments on the First Amendment. “The breach of neutrality that is 
today a trickling stream may all too soon become a raging torrent and, in the words 
of Madison, ‘it is proper to take alarm at the first experiment on our liberties.’” 
Schempp , 374 U.S. 203, 225 (citing Memorial and Remonstrance Against 
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Religious Assessments , quoted in Everson v. Bd. of Educ. , 330 U.S. 1, 65, 67 S.Ct. 
504,91 L.Ed. 711 (1947)). 

“This is not a case in which the Ten Commandments are integrated into the 
school curriculum, where the Bible may constitutionally be used in an appropriate 
study of history, civilization, ethics, comparative religion, or the like.” Stone v. 
Graham , 449 U.S. 39, 42, 101 S.Ct. 192, 66 L.Ed.2d 199 (1980)(citation omitted). 
The purpose of the Women’s Studies Program is to induce others to read, meditate 
upon, venerate, and obey its tenets. However desirable this might be as a matter of 
private devotion, it is not a permissible state objective under the Establishment 
Clause. What if the State’s policies and requirements to remake higher education 
in accordance with Feminist tenets, along with State and USDOE funding, were 
replaced with aiding Islam of the kind preached at a Madras. That brand of Islam 
considers people of different faiths infidels, which is how Feminism views men. 

Since the Class Representative has continuing direct contact with the object 
at issue—the religion of Feminism disseminated by Columbia and aided by the 
State and USDOE, he continues to suffer actual injury. 

Standing under Title IX, N.Y. State Civil Rights Law, and Equal Protection 

Injury-in-fact for standing purposes means an invasion of a legally protected 
interest that is (a) concrete and particularized, and (b) actual or imminent, but not 
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conjectural or hypothetical. Lujan v. Defenders of Wildlife , 504 U.S. 555, 560, 

112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)(citations omitted). 

“Particularized” injury means one that affects the plaintiff in a personal and 
individual way. McCormick ex rel. McCormick v. School Dist. of Mamaroneck, 
370 F.3d 275, 284 (2d Cir. 2004)(citation omitted). 

“Actual” means something received, or in existence or taking place at the 
present time. Webster’s Third New International Dictionary , ed. 1993. 

“Imminent” means a person “is realistically threatened by a repetition of [the 
violation],” L.A. v. Lyons. 461 U.S. 95, 109, 103 S.Ct. 1660, 75 L.Ed.2d 675 
(1983), for which past wrongs are evidence, O'Shea v. Littleton, 414 U.S. 488, 

496, 94 S.Ct. 669, 38 L.Ed.2d 674 (1974). “The plaintiff need only establish that 
there is a reasonable expectation that his conduct will recur, triggering the alleged 
harm; he need not show that such recurrence is probable.” Jones v. City of L.A. , 
444 F.3d 1118, 1127 (9 th Cir. 2006), opinion vacated as moot, 505 F.3d 1006 (9 th 
Cir. 2007). 

The Class Representative has been subjected to Columbia University’s 
discrimination against males advanced by its Women’s Studies Program. Fie has 
been barred from and denied the opportunity to participate in a Men’s Studies 
Program that would provide them with the knowledge, training, contacts, and 
support for competing with females for the benefits of society and litigating for 
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men’s rights. The Class Representative intends to participate in a Men’s Studies 


Program but the lack of one is an impairment that is continually present. Nat’l 
Parks Conservation Ass’n v. Norton . 324 F.3d 1229, 1242-43 (11 th Cir. 2003). The 
Class Representative alleges impairment that is continually present in the 
Amended Complaint at H 95- 96, 98-99, 101, 112-13, 171-72, 181-182, 190, 210- 
211, 216-19, 224, 227, 231, 238-253, 257, 259, 261, 269, 273, App. 24-25, 26-27, 
33-34, 36, 38-45. 

If this Court considers those injuries as not “actual” but existing in the 
future, then the “imminent” standard is also satisfied. When the Class 
Representative filed the complaint in August 2008, there was an immediate threat 
of repeated injury. Columbia University did not have, and still does not have, a 
gender studies program with a male perspective. Conduct by Columbia and the 
State prevent the Class Representative from participating in a Men’s Studies 
Program in the immediate future as he intends to do. (Amend. Compl. f 224, App. 
39). 

The risk of repeat injury is not conjectural or hypothetical. The Class 
Representative wants to participate in a Men’s Studies Program so as to effectively 
compete with females in education and careers, but Columbia does not offer and 
the State does not mandate men’s studies, c f McCormick , 370 F.3d 275, 285, 
because of their written policy requirements for male-discriminatory women’s 
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studies programs. “Where the harm alleged is directly traceable to a written policy 
there is an implicit likelihood of its repetition in the immediate future.” Fortyune 
v. Am. Multi-Cinema, Inc.. 364 F.3d 1075, 1081 (9 th Cir. 2004). 

The law requires an injury-in-fact so that “a personal stake in the outcome of 
the controversy ... assure[s] that concrete adverseness ... sharpens the presentation 
of issues upon which the court so largely depends for illumination of difficult 
constitutional questions. This is the gist of the question of standing.” Baker v. 
Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 7 L. Ed. 2d 663 (1962). The Magistrate’s 
selective recounting of the Amended Complaint’s allegations makes perfectly clear 
the Class Representative’s “adverseness” to Columbia, the State, and USDOE’s 
failure to support men’s studies. Report pp. 3-6. 

The Magistrate held that the Class Representative did not allege injury-in- 
fact “to a distinct group of which [he was] a part,” but injury ‘“shared in 
substantially equal measure by all or a large class of citizens.’” Report p. 8 (citing 
Gladstone, Realtors v. Village of Bellwood , 441 U.S. 91, 100, 99 S.Ct. 1601, 60 
L.Ed.2d 66 (1979), which quoted Warth v. Seldin , 422 U.S. 490, 499, 501, 95 S.Ct. 
2197, 45 L.Ed.2d 343 (1975)). 

The size of a group does not determine injury-in-fact as the Magistrate 
asserts. The determining factor is whether plaintiff alleges a “generalized 
grievance,” which the Magistrate deleted from his quoting of Warth . The full 
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quote is “when the asserted harm is a ‘generalized grievance’ shared in 
substantially equal measure by all or a large class of citizens, that harm alone 
normally does not warrant exercise of jurisdiction.” Warth 422 U.S. at 499. 
“General grievance” is found when all citizens have a common interest in 
government doing what is required by law, but they lack injury to their personal 
rights. Schlesinger v. Reservists Comm, to Stop the War , 418 U.S. 208, 216- 
17, 94 S.Ct. 2925, 41 L.Ed.2d 706 (1974); Ex parte Levitt , 302 U.S. 633, 634, 58 
S.Ct. 1, 82 L.Ed. 493 (1937)(citations omitted). 

As the Amended Complaint makes clear and the Magistrate ignored, this 
action is not on behalf of the public at large, but a distinct class of males who 
attended, are attending, or will attend Columbia University and would participate, 
either as students or alumni, in a Men’s Study Program were one offered. (Amend. 
Compl. 196, App. 36). 

The Magistrate also held that “exercising judicial authority over this case 
would ‘convert the judicial process into no more than a vehicle for the vindication 
of the value interests of concerned bystanders,’ and would ignore ‘a due regard for 
the autonomy of those persons likely to be most directly affected by a judicial 
order.’” Report p. 9 (quoting Valley Forge Christian College v. Americans United 
for Separation of Church and State , 454 U.S. 464, 473, 102 S.Ct. 752 (1982)). 
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Again the Magistrate failed to convey the full meaning of his cited quotes. 
The “convert the judicial process into ... bystanders” quote actually comes from a 
case that found standing for students challenging the Department of Commerce’s 
increase in transportation rates. SCRAP , 412 U.S. 669, 688. 

The students had standing because there prospective use and enjoyment of 
parks would be harmed by the recycling industry reducing the availability of 
recyclable goods due to a decrease in profits caused by the higher freight rates. As 
a result, the public would buy less recyclable goods but more of the cheaper non- 
recyclable goods, which are discarded as refuse in national parks. Also, 
manufacturers would use more natural resources to meet the demand for the non- 
recyclable goods. The Supreme Court found injury to the students’ use and 
enjoyment of nature. Id. 412 U.S. at 686-88. 

The students in SCRAP are closer to being “bystanders” than the Class 
Representative in this case who belongs to the Columbia community. Since the 
SCRAP students had standing, so too does the Class Representative. 

The Magistrate’s use of the quote that to allow standing would not reflect “a 
due regard for the autonomy of those persons likely to be most directly affected by 
a judicial order,” Valley at 473, makes no sense. If anything, standing would allow 
those most directly affected by the discriminatory harm of the Feminism pushed by 
the Women’s Studies Program to fight for equal treatment. True, any success 
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toward equal treatment would reduce the benefit that such discrimination provides 
Columbia female students and female alumni, but that is no justification for 
disparate treatment. “The existence of a permissible purpose [assuming there is 
one] cannot sustain an action that has an impermissible effect.” Wright v. Council 
City of Emporia , 407 U.S. 451, 462, 92 S.Ct. 2196, 33 L.Ed.2d 51 (1972). 

The Magistrate’s Report at pp. 8, 9 also relies on a quote from Laird v. 
Tatum , that “[ajllegations of a subjective chill are not an adequate substitute for a 
claim of specific present objective harm or a threat of specific future harm...,” but 
leaves out the remainder of the quote that gives the reason, which is that Article III 
courts do not “render advisory opinions.” Laird v. Tatum , 408 U.S. 1, 13-14, 92 
S.Ct. 2318, 33 L.Ed.2d 154 (1972). The reason they don’t give advisory opinions 
was addressed in footnote 7 in Laird that appears right before the partial quote used 
by the Magistrate. The Magistrate apparently ignored footnote 7, which states, “if 
[plaintiffs] themselves are not chilled, but seek only to represent those ‘millions’ 
whom they believe are so chilled, [plaintiffs] clearly lack that ‘personal stake in the 
outcome of the controversy’ essential to standing.” The internal quote is from 
Baker v. Carr , 369 U.S. 186, 204. The full internal quote is whether a party has 
“alleged such a personal stake in the outcome of the controversy as to assure that 
concrete adverseness which sharpens the presentation of issues upon which the 
court so largely depends for illumination of difficult constitutional questions? This 
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is the gist of the question of standing.” So the Magistrate’s reliance on “subjective 
chill” to find no injury really boils down to whether there is sufficient adverseness. 

Besides manipulating various Supreme Court quotes, the Magistrate wrongly 
held that the Class Representative had to suffer a “direct” injury by enrolling in a 
Women’s Studies course or being denied admission to the Program. Report p. 8, 9. 
The Supreme Court, however, holds differently. For standing purposes “[t]he 
injury may be indirect ....” Vil. Arlington Fits, v. Metro. Hous. Dev. Corn , 429 
U.S. 252, 261, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977)(citation omitted). 

The Magistrate also engaged in a mechanical exercise in finding no injury 
by not comparing the Amended Complaint to similar complaints as the Supreme 
Court and Second Circuit require. Allen v. Wright , 468 U.S. 737, 751, 104 S.Ct. 
3315, 82 L.Ed.2d 556 (1984); Hirsch v. Arthur Andersen & Co. , 72 F.3d 1085, 
1091-92 (2d Cir. 1995). The Magistrate wrongly compared this case to one in 
which a person was not injured because he had no legal interest in his clients’ 
claims. W. R. Fluff Asset Mgmt. Co., LLC v. Deloitte & Touche LLP, 549 F.3d 
100, 106-07 (2d Cir. 2008). Here, the legally protected interests of rights under the 
Establishment Clause, Title IX, and Equal Protection are those of the Class 
Representative, not some third party. 
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Title IX and Its Implementing Regulations 

Under Title IX, “[n]o person in the United States shall, on the basis of sex, 
be ... denied the benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance.” 20 U.S.C. § 1681. 
“[T]he term ‘program or activity’ and ‘program’ mean all of the operations of... a 
college, university, or other postsecondary institution ...,” 20 U.S.C. § 1687(2)(A), 
which includes any academic, ... research, occupational training, or other 
education program or activity operated by a recipient which receives Federal 
financial assistance,” 45 C.F.R. § 86.31 and 34 C.F.R. § 106.31. Title IX also 
applies to “a department, agency, ... or other instrumentality of a State or the entity 
of such State ... that distributes [Federal] assistance and each such department or 
agency ... to which the assistance is extended....” 20 U.S.C. § 1687(1). 

Financial assistance to colleges encompasses all forms of Federal aid to 
education without any distinction between direct institutional assistance and 
indirect, such as aid received by a school through its students. Grove City Col. V. 
Bell 465 U.S. 555, 563-70, 104 S.Ct. 1211, 79 L.Ed.2d 516 (1984)(superseded by 
statute on different issue). Columbia receives both direct and indirect financial 
assistance from USDOE. 

The Regents, N.Y. Education, and HESC are all agencies of the State of 
New York State. New York’s education agencies receive USDOE funds as do all 
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the education agencies of the 50 states. USDOE website, 

www.ed.gov/about/offices/list/ocr/docs/tix_dis.html. N.Y. Education and HESC 
also distribute USDOE assistance. (Amend. Compl. || 50, 63-64, App. 20-21). 

Title IX applies to Columbia, the Regents, N.Y. Education, and HESC. 
Discrimination Injury 

2. Columbia and the State injure male students and alumni, which includes the 
Class Representative, by discriminating against them in violation of Title IX. 

“Congress enacted Title IX in 1972 ... ‘[t]o avoid the use of federal 

resources to support discriminatory practices’ and ‘to provide individual citizens 

effective protection against those practices.’” Gebser v. Lago Vista Indep. Sch. 

Dist„ 524 U.S. 274, 286, 118 S.Ct. 1989, 141 L.Ed.2d277 (1998)(quoting Cannon 

v. University of Chicago, 441 U.S. 677, 704, 99 S.Ct. 1946, 60 L.Ed.2d 560 

(1979)). Treating persons differently based on sex is prohibited in all programs of 

educational institutions. Cohen v. Brown University , 991 F.2d 888, 894 (1 st Cir. 

1993), aff’d in part, 101 F.3d 155 (1 st Cir. 1996), cert, denied, 520 U.S. 1186 

(1997). The statute does not tell a college what to teach or a state what curriculum 

to register, just that their educational operations cannot treat one sex different from 

the other based on outmoded stereotypical characterizations of the sexes. 

Title IX focuses on prohibiting discrimination against the potential 

beneficiaries of educational programs. Cook & Sobieski, Civ. Rts. Actions , f 

17.29. The Supreme Court construes “discrimination” under Title IX broadly to 
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include conduct which the statute does not expressly mention, and the Court has 
consistently interpreted Title IX’s private cause of action broadly to encompass 
diverse forms sex discrimination. Jackson v. Birmingham Bd. of Educ ., 544 U.S. 
167, 174, 183, 125 S.Ct. 1497, 161 L.Ed.2d361 (2005). 

The question is unsettled, however, as to whether Title IX, which prohibits 
intentional discrimination, also applies to conduct lacking in a discriminatory 
motive but has a disproportional disparate impact on one group. The Supreme 
Court has employed a standard less stringent than intentional discrimination for 
statutes similar to Title IX. De La Cruz v. Tormey , 582 F.2d 45, 61 (9 th Cir. 
1978)(citation omitted), cert denied, 441 U.S. 965 (1979). 

Title IX and the reach of its implementing regulations as prohibiting 
disparate impact is supported by Roberts v. Colorado State Bd. of Agric. , 998 F.2d 
824, 832 (10 th Cir.) cert, denied 510 U.S. 1004 (1993)(Title IX implementing 
regulations do not require discriminatory intent); Lipsett v. University of Puerto 
Rico , 864 F.2d 881, 897 (1 st Cir. 1988)(Title VII disparate impact standard applies 
to Title IX); and Sharif v. New York State Educ. Dep’t , 709 F. Supp. 345, 361 
(S.D.N.Y. 1989)(Title IX regulations do not explicitly impose an intent 
requirement). 

The lower court ignored allegations of injury to the Class Representative 
from both the intentional discrimination and discriminatory impact of Feminism at 
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Columbia by wrongly claiming injury under Title IX could only result from 
exclusion from the Women’s Studies Program or being treated differently once 
admitted to the program. Report pp. 8, 9. 4 The Women’s Studies Program is only 
the core of Feminist discrimination at the University. It is from that seed that 
intentional discrimination and the disparate treatment of males germinate 
throughout the Columbia community. (Amend. Compl. || 3, 12, 70-86, 89, 91, 93, 
102-116, 123-24, 213-14, App. 13,15, 22-28, 38). 

Intentional discrimination only requires a motivating factor that can be one 
among others, and that factor can be inferred from the mere differences in 
treatment. Vil. Arlington Fits. , 429 U.S. 252, 265-66. The Amended Complaint 
alleges that one motivation on the part of Columbia and the State is ill-will toward 
male students and alumni, such as the Class Representative, which is reasonably 
inferred from numerous acts by Columbia and the State. (Amend. Compl. || 76- 
116, App. 22-27). 

Intentional sex-discrimination also may be shown by sex-based stereotyping, 

which in turn evinces a discriminatory intent. Back v. Hastings on Hudson Union 

Free Sch. Dist., 365 F.3d 107, 119-120 (2d Cir. 2004). “Discrimination itself, by 

perpetuating ‘archaic and stereotypic notions’ or by stigmatizing members of the 

4 The Magistrate cited to Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 167, 92 S.Ct. 1965, 32 
L.Ed.2d 627 (1972), as authority that a discriminatory injury requires the plaintiff be prohibited 
or affirmatively barred from admission. That is not what Moose Lodge held. The Supreme 
Court found there was no state action under 42 U.S.C. 1983, and without state action, the 
plaintiff could not bring a discrimination charge under the 14 th Amendment. 
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disfavored group as ‘innately inferior’ and therefore as less worthy participants in 
the political community, ... can cause serious noneconomic injuries to those 
persons who are personally denied equal treatment....” Heckler v. Mathews . 465 
U.S. 728, 739-740, 104 S.Ct. 1387, 79 L.Ed.2d 646 (1984)(emphasis added). 

The Feminism propagated by the Women’s Studies Program at Columbia, 
which bleeds throughout the University community, stigmatizes and stereotypes 
male students and alumni, including the Class Representative. It stifles their 
development and growth by falsely tarnishing them with acts they never 
committed, intentions they never had, and attributes that require the wholesale 
sacrificing of their unalienable rights. (Amend. Compl. ^ 70, 74, 75, 77-81, App. 
22-23). 

As for the State, part of its motivation in requiring colleges to follow 
Feminist tenets is partiality toward females and enmity toward males. Evidence of 
the State’s enmity towards men is that for nearly thirty years, the Regents have 
never advocated men’s studies programs—only women’s studies programs that 
propagate the misandry of Feminism. The State claims it is only requiring equity 
in higher education for females, but its measurement of such equity is a quota 
system that has shown since the 1980s that more females attend and graduate 
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college in New York than males. 5 Equity for Women in the 1990s , p. 3; 2004 
Statewide Plan at p. 70; Amend. Compl. ^ 40, 103-05, App. 18, 25-26. 

The only reasonable inference to draw from the State treating females 
preferentially, in light of its own measurements that show males are the 
disadvantaged group, is a motivation of ill-will toward males—intentional 
discrimination, which is an injury. See Vil. Arlington Hts. , 429 U.S. 252, 265-67 
(factors taken into account in determining whether discriminatory purpose was a 
motivating factor). 

Putting aside the allegations of Columbia and the State’s discriminatory 
intent and negative stereotyping, both treat male students and alumni, the minority, 
less favorably than the majority females, which is a discriminatory impact—also 
an injury. De La Cruz , 582 F.2d 45, 50. 

Columbia treats student and alumni males, such as the Class Representative, 
differently than females in providing benefits and services and limits males, as 
compared to females, in the enjoyment of advantages. (Amend. Compl. || 169- 
177, 180-81, 186, App. 32-34). The State injures the Class Representative by 
rendering assistance to Columbia, an organization that discriminates on the basis of 

5 By 2016, it is estimated that the current discriminatory educational programs in higher 
education, including New York’s, will result in females receiving 64% of the Associate’s 
Degrees, 60% of the Bachelor’s Degrees, 62% of the Master’s Degrees, 53% of the Professional 
Degrees, and 66% of the Doctor’s Degrees. National Center for Educational Statistics, Digest of 
Educational Statistics , Table 258. 
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sex, and by the State implementing polices that foster and validate discrimination 
against Columbia student and alumni males. (Amend. Compl. || 36-40, 116, App. 
17-18, 27). Standing is valid when public benefits are extended in a way that 
discriminates. Ridgefield Women’s Pol. Caucus v. Fossi , 458 F.Supp. 117, 120 n. 
3 (D.Conn. 1978). 

The unmet needs of the disadvantaged sex, here males, further indicates the 
injury of a discriminatory impact. Brown University , 991 F.2d at 895. A male can 
enroll in Women’s Studies just as the boy in Gomes v. R.I. Interscholastic League , 
469 F. Supp. 659, 665 (D. R.I. 1979)(vacated as moot), made the girls volleyball 
team—but was not allowed to play. Males in Columbia’s Program are demeaned 
as members of a Fritz Lang underclass and effectively cut out of the benefits and 
opportunities provided females. (Amend. Compl. 87, 88, App. 23-24). 

No program at Columbia provides males the opportunities to nurture their 
talents as females have in Women’s Studies because there is no Men’s Studies 
Program. Columbia and the State simply treat males, the minority, whether in the 
Women’s Studies Program or not, less favorably than the majority females, which 
has a discriminatory impact, see Int’l Broth, of Teamsters v. U.S. , 431 U.S. 324, 
335 n. 15, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977), and, therefore, is an injury. 

Fifty years ago when a black man wanted to take a bus from one location to 
another, he could only do so by sitting in the back. Evers v. Dwyer, 358 U.S. 202, 
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79 S.Ct. 178, 3 L.Ed.2d 222 (1958). Today, when any man wants to take his 


education to another level in the area of gender studies, he’s relegated to the back 
of the bus of women’s studies—the only transportation available to an education in 
gender studies and the attendant benefits. As in Evers , the Class Representative is 
not required to ride that bus “in order to demonstrate the existence of an ‘actual 
controversy’....” Id. at204. 

Lack of Opportunity Injury 

3. Columbia and the State cause a Title IX injury by failing to provide equivalent 
educational opportunities for male students and alumni, including the Class 
Representative, in the form of men’s gender studies . 6 

The lower court held that a person must actually be denied admission to a 
college program or activity in order to have standing under Title IX. Report p. 9. 
The withholding by Columbia, however, in accordance with State policies, of 
opportunities for the furtherance of scholarship and research in men’s gender 
studies carries a similar degree of offensiveness as the arbitrary exclusion from a 
particular program. See Weise v. Syracuse Univ., 522 F.2d 397, 405-06 (2d Cir. 


6 Men’s gender studies or men’s studies is an interdisciplinary program that uses facts rather than 
propaganda to describe the truth about the differences and similarities of the sexes and their 
relationships to society. It provides males the opportunities and lessons that are invaluable in 
attaining career and life success in a culture biased against men. It advocates a meritocracy in 
which the person most qualified receives the position as opposed to women’s studies quota- 
imposed unisex-society that ignores the facts of life, voluntary choice, human nature, common 
sense, or documented merit. Examples of what men’s studies include are in the Amended 
Complaint at]fl| 229-52, App. 40-42. 
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1975). The Title IX injury in this case is the continuing absence of the opportunity 
for an equivalent educational experience, which is a benefit denied the Class 
Representative. See Ridgefield Women’s Pol. Caucus . 458 F.Supp. 117, 120 n. 3. 

In educational programs, colleges are prohibited from limiting any person on 
the basis of sex from the enjoyment of any privilege, advantage, or opportunity 
afforded the other sex. 34 C.F.R. § 106.31(b)(7). Columbia fails to provide the 
benefits of a counter-balance to the Women’s Studies Program just as many 
colleges once failed to provide similar benefits in the area of athletics to females. 
When a college only has a male rugby team, the injury to females who want to play 
rugby is that there is no female team. 

“[A]n institution may violate Title IX simply by failing to accommodate 
effectively the interests and abilities of student athletes of both sexes.” Roberts , 

998 F.2d 824, 828; see also Brown University , 991 F.2d 888, 897-98; Boulahanis 
v. Board of Regents, 198 F.3d 633, 635 (7 th Cir. 1999). As alleged in the Amended 
Complaint, Columbia’s Women Studies accommodates females—not males— 
because the State and Columbia created and operate the Program for the benefit of 
female students and alumni. 

The Women’s Studies Program caters to female students and female alumni 
by providing them with a golf-like handicap in education and career opportunities. 
Because the Program furthers misandry-feminism, it does not foster cooperation 
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between the sexes but rather competition and conflict. It is not neutral, but one 
oriented to giving females advantages over males while disadvantaging males. A 
male, therefore, would not benefit from the Program, just as a female would not 
benefit from being on a men’s rugby team. The moment she stepped on the field 
she would be slaughtered, just as a male would be psychologically slaughtered in 
the anti-male Women’s Studies Program from efforts to diminish and control him 
in accordance with Feminist dictates. 

The Program, with State funding and approval, benefits females over males 
through (1) feminine oriented instruction, training, and preparation that leads to 
undergraduate degrees and graduate certifications in women’s studies; (2) a post¬ 
baccalaureate program in women’s studies; (3) alumni auditing of courses geared 
to female concerns; (4) a female recruitment and networking center, in violation of 
34 C.F.R. § 106.38, that gives females an inside track to jobs in academia, 
government, media, business, and nonprofit groups through females and 
sufficiently fearful males already in positions in those fields; (5) affirmative action 
requirements that gin-up the number of females in education and the work place 
well beyond their proportion in the population; (6) preferential treatment for 
females in part-time employment at IRWG facilities in violation of 34 C.F.R. § 
106.51; (6) emotional support from a feminine perspective; and (7) training on how 
to exploit discrimination and unfair competition against men in order to obtain and 
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use tax dollars from government agencies that subsidize disparate treatment of 


males, to lobby politicians into supporting legislation that benefits females at the 
cost of the rights of males, such as the Violence Against Women Act, and to use 
tax exempt organizations for disseminating Feminist tenets that excuse the most 
reprehensible deeds of females by blaming men. 7 (Amend. Compl. || 8, 38, 40, 
73, 83, 97-98, 101-05, 116, 164, 170-71, 173, 181-82, 186, 188, 256-57, 268-71, 
App. 14, 17-18, 22-23, 25-27, 32-35, 43-44). 

No such opportunities and backing are focused on males as they are on 
Columbia female students and alumni. As a result, female students and alumni of 
Columbia receive a public benefit promulgated and supported by the Regents and, 
in part, financed, directly and indirectly, by N.Y. Education and HESC while no 
comparable and effective benefits are provided to male students and alumni, such 
as the Class Representative. Standing exists where public benefits are extended in 
a way that benefits one sex over the other. Ridgefield Women’s Pol. Caucus v. 
Fossf 458 F.Supp. 117, 120 n. 3 (D.Conn. 1978). 


7 It does not matter whether the Court believes this litany or not because the Amended Complaint 
alleges such, and at this stage, the Amended Complaint is what matters—not the personal belief 
systems of the majority of Americans or the appellees. See Raila , 355 F.3d 118, 119. For every 
renowned expert the appellees can produce who says the Women’s Studies Program provides 
equivalent benefits and opportunities to males as it does females, I can produce one that says it is 
a male-hating operation bent on profiting females at the expense of males. 
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o 

By failing to field a Men’s Studies Program that effectively accommodates 
the interests and abilities of males in the University community, Columbia, aided 
by the State, creates a barrier for male students and alumni, such as the Class 
Representative. A Title IX injury results from the barrier, which is the absence of 
men’s gender studies that would allow males to benefit to an equivalent degree as 
females benefit from the feminine oriented Women’s Studies Program. See 
Pederson v. Louisiana State Univ. , 213 F.3d 858, 871 (5 th Cir. 2000); cf. 
Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville , 508 U.S. 656, 666, 
113 S.Ct. 2297, 124 L.Ed.2d 586 (1993). 

Unlike their female counterparts, male students and alumni, including the 
Class Representative, face significant barriers to benefiting from an education in 
gender studies from the masculine perspective. For example, the Class 
Representative has 

1. no opportunity to earn an undergraduate degree or a graduate certification in 
men’s studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia; 


8 

Any argument that the harm from the lack of a Men’s Studies Program merely reflects a 
different level of concern among males than females is nothing more than 40 year-old 
stereotypical notions. See Brown U. . 101 F.3d 155, 178-79. Over the past 40 years, the systemic 
unfair treatment of the minority—males, as compared to the majority—females, Amend. Compl. 
]f 188, App. 35, has created a need for men’s gender studies to balance the scales. Even in 
Columbia programs not grounded in “gender issues,” the Feminist perspective dominates and 
censors male oriented viewpoints. (Amend. Compl. f 176, App. 33). 
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2. no opportunity to gain knowledge in a field of men’s studies by taking 
continuing education courses or post-baccalaureate studies to prepare for 
graduate school; 

3. no opportunity to participate in or inter-react with “a vibrant 
interdisciplinary community of scholars, researchers and students” in the 
field of men’s studies; 9 

4. no advantages from a “thoroughly interdisciplinary framework, methodological 
training and substantive guidance in specialized areas of research” into men’s 
issues; 

5. no opportunity for “an education that is both comprehensive and tailored to 
[the] individual needs” of males; 

6. no opportunity to “undertake original research and produce advanced 
scholarship” in men’s studies; 

7. no opportunity to prepare “for future scholarly work” in men’s studies or 
“for careers and future training in law, public policy, social work, 
community organizing, journalism, medicine, and all those professions in 
which there is a need for critical and creative interdisciplinary thought” from 
the male perspective; 


9 All the quotations in these numbered paragraphs are taken from the website of Columbia’s 
IRWG, which uses the quotes to tout the benefits of Columbia’s Women’s Studies for females. 
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8. no opportunity for those enrolled in doctoral programs and professional 
schools to take graduate courses in contra “feminist theory, inquiry, and 
method”; 

9. no opportunity in violation of 34 C.F.R. § 106.36 to receive counseling and 
guidance that focuses on the masculine sex; 

10. no opportunity to acquire knowledge and arguments to counter the 
dissembling Feminist dogma prevalent in the governmental, social, business, 
political, media, and domestic spheres of modern-day life in America; 

11. no opportunity to access an extensive network for career benefits dedicated 
to men; and 

12. no opportunity to train for effectively protesting male inequalities—whether 
in college, the work force, or before government bodies. 

The Class Representative, as do other Columbia male alumni and students, 
deserve the opportunity to compete on a level playing field with females in the 
furtherance of their education at Columbia and the benefits it can provide in the 
Columbia community and the workplace. If Columbia female students and alumni 
can compete with the coaching and support of a female oriented gender studies 
program, then male students and alumni should also be able to with the backing of 
a masculine gender studies program. Denial of comparable opportunities and 
benefits is a Title IX injury. See McCormick , 370 F.3d 275, 284-85 (standing for 
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injunction when girls who intended to play soccer in the fall were denied the 
opportunity because school did not field a girls’ soccer team in the fall). 

As with separate but equal sports teams, separate but equal gender studies 
are necessary for giving one sex benefits denied the other. Separate sports teams 
for females permit them to develop cooperation, competitiveness, commitment, 
and other valuable traits. In gender studies, a program from the male point-of-view 
will enable males to develop their abilities and skills for battling effectively in the 
ever-present “gender wars” raging in this society. 

The Class Representative tried to participate in a Men’s Studies Program 
at the University, but there was none—that’s an injury for which nominal 
damages should be awarded. A claim for monetary damages looks back in time 
and is intended to redress a past injury. Adler v. Duval County Sch. Bd. , 112 
F.3d 1475, 1477 (11 th Cir. 1997). The Class Representative is also ready and 
able to participate in a men’s studies program, which establishes standing for 
injunctive relief under a Title IX. Pederson , 213 F.3d 858, 871. 

New York State Civil Rights Law § 40-c 

4. Under New York Civil Rights Law § 40-c, Columbia injures the Class 
Representative by failing to provide him opportunities equal with female students 
and alumni as a result of Columbia’s inadequate educational opportunities in the 
field of men’s gender studies. 

New York State prohibits discrimination against persons based on sex by 
any institution that fails to provide equal opportunity, whether because of 


51 



prejudice, discrimination, or inadequate educational opportunities. N.Y. Civ. 
Rights. § 40-c, Historical & Statutory Notes , L.2002, c.2, § 1. 

The term “institution” includes colleges supported in whole or in part by 
contributions solicited from the general public. N.Y. Civ. Rights § 40. Columbia 
launched a major fundraising campaign in 2006 that solicits contributions from the 
general public. (Amend. Compl. 1203, App. 37). 

The lower court completely ignored allegations of injury from Columbia 
failing to provide equal educational opportunities to males. (Amend. Compl. 
169-175, 180-182, 186-87, 201-02, 210, App. 32-34, 37-38). The lack of a men’s 
studies program leaves the Class Representative with inadequate educational 
opportunities as compared to female alumni and students. Supra at “Title IX, Lack 
of Opportunity Injury.” 

Equal Protection under the 5 th and 14 th Amendments 

5. The practices of Columbia, the State, and USDOE in advancing misandry- 
feminism through the Women’s Studies Program at Columbia have a 
discriminatory impact on male students and alumni, such as the Class 
Representative, and erect barriers to them receiving comparable benefits oriented 
toward males as female students and alumni receive benefits oriented toward their 
sex. 

State Action 

A private entity acts under the color of state law for 14 th Amendment 
purposes when the state (1) authorizes or encourages the invidiously 
discriminatory activities, Reitman v. Mulkey , 387 U.S. 369, 375, 87 S.Ct. 1627, 18 
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L.Ed.2d 830 (1967); or (2) is involved with the activity that discriminates, Powe v. 
Miles , 407 F.2d 73, 81 (2d Cir. 1968)(Friendly, J.); or (3) affirmatively approves 
discrimination through its regulatory powers, Public Utilities Comm, v. Poliak . 343 
U.S. 451, 462 & n. 8, 72 S.Ct. 813, 96 F.Ed. 1068 (1953), by in effect placing a 
state’s imprimatur on the prohibited activities, Jackson v. Metro. Edison Co. , 419 
U.S. 345, 357, 95 S.Ct. 449, 42 L.Ed.2d 477 (1974). In determining state action in 
sex discrimination cases, the standard is a less onerous one than normally used. 
Weise , 522 F.2d at 405-06. 

Here the State is involved with the very activities that discriminate at 
Columbia. The Regents and N.Y. Education require preferential treatment of 
females, instill misandry-feminist tenets into higher education, create Feminist 
agents called “affirmative action officers” to enforce and punish those for not 
dutifully adhering to Feminist polices, and exercise functions that are more than 
ministerial. (Amend. Compl. 25-41, 146, App. 16-19, 30). 

In addition, by reviewing, approving, re-reviewing, and re-approving every 
aspect of the Women’s Studies Program at Columbia, N.Y. Education stamps the 
State’s imprimatur on a program alleged to practice and promote invidious 
discrimination. (Amend. Compl. || 44-48, App. 19). 

Without the State’s authorization, encouragement, involvement, and stamp 
of approval on the Feminist misandry activities at Columbia, the University would 
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not grant credit or degrees in Women’s Studies, or receive financing, either 
directly or indirectly, for the continuation of the Women’s Studies Program. 
Columbia, therefore, is a state actor for purposes of 42 U.S.C. 1983. 

The Regents, N.Y. Education, and HESC are all state agencies, so their 
practices are state actions under the 14 th Amendment while USDOE is part of the 
Federal Government, so its conduct falls under the Due Process clause of the 5 th 
Amendment. 

Discriminatory Impact Injury 

The alleged impact injury is not keeping males out of the Women’s Studies 
Program’s courses and activities or treating them differently within the Program, 
but the harmful impact that the Feminism, furthered by the Program, has on males 
in the Columbia community. It is how Feminism is used at Columbia that results 
in the violation of the rights of males. 

Discriminatory or disparate impact occurs when the effect of a policy falls 
overwhelmingly on one group. De La Cruz , 582 F.2d at 53. “The lack of pure 
gender-specificity is no bar [to a court action].” Id. at 57. The essence of the 
disparate impact legal attack is imbalance and disproportionality. Id. at 57. One of 
the greatest powers over human beings is the power of belief, and Columbia’s 
fostering of one-sided, misandry-feminism has a disproportionately adverse impact 
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on male students and alumni, such as the Class Representative. (Amend. Compl. 

71-75, 172, App. 22,33). 

The Amended Complaint alleges that the harmful results of Columbia’s 
Program, the State’s policies promoting Feminism, and USDOE’s funding fall 
mainly on Columbia male students and alumni, including the Class Representative. 
(Amend. Compl. H 70-75, 91, 95, 100-105, 112, 114-16, 123-25, App. 22, 24-28). 
Educational opportunities, benefits, and services are not made available or are 
made available on an unequal basis or are of less value to the Class Representative 
when compared to what females receive from the Women’s Studies Program. 
(Amend. Compl. H 96-98, 168-76, 261, 268-69, App. 25, 32-33, 43-44). 

State and USDOE aid support the Feminism propagated by the Women’s 
Studies Program by supporting the Program. Both, therefore, contribute indirectly 
to the discriminatory impact the Program has on males at Columbia. In addition, 
since State and USDOE aid benefits females without any comparable benefits to 
males by way of a Men’s Studies Program, both directly cause a discriminatory 
impact on Columbia males. Ridgefield . 458 F.Supp. at 122. 

Barriers to Benefits Injury 

An injury-in-fact that supports standing under the Equal Protection Clause 
can be the existence of a “barrier that makes it more difficult for members of one 
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group to obtain a benefit than it is for members of another group.” Northeastern , 
508 U.S. 656, 666. 

The barriers in this action are the dominance of Feminism achieved by the 
Women’s Studies Program at Columbia and the lack of the countervailing 
viewpoint of men’s studies. 

The dominance of Feminism at Columbia is not only stigmatizing and 
offensive to males but obstructs equal treatment of the Class Representative in 
accessing education, knowledge, career opportunities, and training. (Amend. 
Compl. 70-75, 98-99, 100, 113, 260-61, App. 22, 25, 27, 43). Females, 
however, do not encounter such barriers due to the inculcation of Feminism by the 
Women’s Studies Program. As a result, the Program has created a barrier to equal 
treatment at Columbia, which is an injury. See Northeastern , 508 U.S. at 666-61. 

The lack of a Men’s Studies Program, in turn, prevents the Class 
Representative from competing on an equal footing with females in education and 
society as a whole, which is also an injury. In re U.S. Catholic Conference , 885 
F.2d 1020, 1025, 1028-31 (2dCir. 1989)(conceming competitive advocate 
standing)(citations omitted). Columbia’s lack of a Men’s Studies Program erects 
barriers to opportunities for the Class Representative. See Bryant v. Yellen , 447 
U.S. 352, 366-67, 100 S. Ct. 2232, 65 L.Ed.2d 184 (1980)(farm workers had 
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standing because favorable decision would give them the opportunity to buy farm 
land). 

When barriers are based on impermissible criteria, immediacy of the harm is 
the disadvantaged group alleging they intend to compete with those receiving the 
benefits. Adarand Constructors v. Pena , 515 U.S. 200,211, 115 S.Ct. 2097, 132 
L.Ed.2d 158 (1995). Here, it is the Class Representative intending to enroll in a 
Men’s Studies Program at Columbia. (Amend. Compl. 1224, App. 39). 

Causality exists because the Class Representative is able and ready to pursue 

men’s studies which Columbia, the State, and USDOE prevent by not supporting 

and not providing one. Gratz v. Bollinger , 539 U.S. 244, 262, 123 S.Ct. 2411, 156 

L.Ed.2d 257 (2003). The remedy is restoring equality, which can occur by 

withdrawing the female oriented benefits and opportunities provided by the 

Feminist Women’s Studies Program, or extending similar opportunities and 

benefits with a masculine focus through a Men’s Studies Program. Either will 

profit the Class Representative in some personal way. 

Breach of the Fed. R. Civ. P. 12(b)(1) Standard for Dismissal 

6. The lower court failed to follow the standard for determining a Fed. R. Civ. P. 
12(b)(1) motion to dismiss. 

In determining a motion to dismiss for lack of standing under Fed. R. Civ. 
12(b)(1), a “court must take all facts alleged in the complaint as true and draw all 
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reasonable inferences in favor of [the] plaintiff.” Raila, 355 F.3d 118, 119. The 
Magistrate and District Judge did neither. 

The lower court failed to take all facts alleged in the complaint as true. 

The Magistrate inappropriately tried to narrow the allegations of 
discriminatory impact from the Feminism propagated by the Women’s Studies 
Program at Columbia to only those males who enroll, or attempt to enroll, in the 
Program’s courses. 10 Report pp. 4, 8-9. 

The Amended Complaint, however, alleges “Columbia’s Women’s Studies 
Program not only creates a hostile learning environment for males, but has 
engendered such a hostile environment throughout the University.” (Amend. 
Compl. ft 94-96, 112, 168, 176, App. 24-25, 26-27, 32-33). The Amended 
Complaint also alleges non-enrollment injures atff 30, 40 (r)(u)(v)(x), 70, 115-16, 
207, 210-231, 260-61, 266-67, App. 17-19, 22, 27, 38-40, 43-44, and other specific 
injuries that the Magistrate failed to address at ff 172-175, 186, 253, 257-259, 268- 
271, App. 33, 34, 42-44. The Magistrate did refer to some injuries, Report pp. 3-5, 
but failed to give the specific cites, which are ff 210, 211, 219, 224, 225, 229, 231, 
233, 235, 237, 242, App. 38-41. 


10 Women’s Studies programs are much “broader than what happens in the classroom,” and work 
“to transform [college] curriculum, the campus environment, and society at large,” according to 
the National Women’s Studies Association, www.nwsa.org/center/index.php, of which Columbia 
is an institutional member. 
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The Magistrate also erred in requiring the Class Representative to show “by 
a preponderance of the evidence, that subject matter jurisdiction [standing] exists.” 
Report p. 6. The Magistrate cites to Makarova v. United States , 201 F.3d 110, 113 
(2d Cir. 2000), where this Court used evidence outside the pleadings to determine 
whether sovereign immunity protected the U.S. from suit. In this case, however, 
there is no evidence outside the pleadings. So rather than relying on the allegations 
in the Amended Complaint as true, the Magistrate relied on some unknown 
evidence to find a lack of standing. 

The lower court failed to draw all reasonable inferences in favor of the Class 
Representatives. 

Contrary to the Magistrate and the District Judge’s beliefs, the benefit given 
a pro se plaintiff is not that the courts construe a complaint liberally, they already 
have to do that under Rule 12(b)(1), but that the courts take the time to research the 
law to make sure a non-lawyer has not missed a case that provides support for an 
argument he omitted. Abbas v. Dixon , 480 F.3d 636, 639 (2d Cir. 2007). Here the 
Magistrate and the District Judge actually gave the Amended Complaint a narrow, 
restricted interpretation in order to dismiss while trying to appear magnanimous in 
claiming to apply a more lenient standard than that required by Rule 12(b)(1). 

The Magistrate also failed to consider general allegations as embracing 
specific facts in his Report at pp. 3-6, 7. Since this case is at the pleading stage, 
general factual allegations of injury resulting from the appellees’ conduct may 
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suffice, for on a motion to dismiss, the Court presumes that general allegations 
embrace those specific facts that are necessary to support the claim. Lujan v. 
Defenders of Wildlife . 504 U.S. 555, 561, 112 S.Ct. 2130, 119 L.Ed.2d 351 
(1992)(quoting Lujan v. National Wildlife Federation , 497 U.S. 871, 889, 110 
S.Ct. 3177, 111 L.Ed.2d 695 (1990)). 

The Magistrate’s failure to draw reasonable inferences apparently resulted 
from a lack of attention to the Class Representative’s Amended Complaint and 
motion papers. He found that the Class Representative’s Memorandum of Law in 
Opposition merely “reiterate[s] the assertions made in the amended complaint,” 
Report p. 3, when the memorandum did what it was supposed to do—set forth the 
points of law and authorities relied on in opposing the motions to dismiss, 

S.D.N.Y. Local Civ. R. 7.1. His legal analysis failed to distinguish Title IX injury 
from Equal Protection injury and ignored injuries alleged from violation of the 
Establishment Clause and N.Y. Civil Rights Law § 40-c. (Amend. Compl. || 23, 
70-90, 93, 96-99, 201, 207-09, App. 16, 22-25, 37-38). The Magistrate even stated 
that not all the appellees-defendants moved to dismiss for lack of standing, Report 
p. 7, when they did. 

When allegations are ignored and phantom evidence relied on by the courts, 
it raises the specter of intentional or reckless disregard for the rights of a 
disfavored minority. 
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CONCLUSION 


This men’s rights case is apparently irrelevant in the eyes of the courts, 
which is true with most, if not all, cases advocating that men are human beings 
endowed with rights even when in conflict with the preferential treatment given the 
opposite sex. Although the importance and protection of individual constitutional 
rights is a central part of the role assigned to the judiciary under the separation of 
powers, constitutional and statutory rights apparently no longer apply to men. 

The courts are supposed “to protect unpopular individuals ... and their ideas 
from suppression—at the hand of an intolerant society,’ McIntyre v. Ohio 
Elections Corn'n . 514 U.S. 334,357, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995), but 
today in America, they follow the dictates of the Feminist Establishment by writing 
the rights of men out of the laws of the land under the rubric of judicial activism. 

If there is any doubt about this, then imagine an action before this Court in which a 
college has a Men’s Studies Program but no Women’s Studies Program. Would 
female students and alumni be granted standing to challenge such an inequity— 
yes! 

Dated: August 15, 2009 

New York, N.Y. /S/ 

Roy Den Hollander, Esq. 

Attorney for plaintiffs-appellants 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687 0652 
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ADDENDUM OF CONSTITUTIONAL PROVISIONS, STATUTES, 

AND REGULATIONS 


U.S. Constitution 


Article I, Section 8 

The Congress shall have power to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common defense and general welfare 
of the United States.... 

First Amendment 


Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.... 

Fifth Amendment 


No person shall be ... deprived of life, liberty, or property, without due process of 
law.... 

Fourteenth Amendment 


No State shall ... deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws. 


U.S. Statutes 

20 U.S.C. $1070a . Federal Pell Grants: amount and determinations; applications 
(b) Purpose and amount of grants 

(1) The purpose of this subpart is to provide a Federal Pell Grant that in 
combination with reasonable family and student contribution and supplemented by 
the programs authorized under subparts 3 and 4 of this part, will meet at least 75 
percent of a student’s cost of attendance ..., unless the institution determines that a 
greater amount of assistance would better serve the purposes of section 1070 of 
this title. 
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(8) Additional funds.— 

(A) In general.— There are authorized to be appropriated, and there are 
appropriated, to carry out subparagraph (B) of this paragraph (in addition to any 
other amounts appropriated to carry out this section and out of any money in the 
Treasury not otherwise appropriated) the following amounts— 

(i) $2,030,000,000 for fiscal year 2008; 

(ii) $2,090,000,000 for fiscal year 2009; 

(iii) $3,030,000,000 for fiscal year 2010; 

(iv) $3,090,000,000 for fiscal year 2011; 

(v) $5,050,000,000 for fiscal year 2012; 

(vi) $105,000,000 for fiscal year 2013; 

(vii) $4,305,000,000 for fiscal year 2014; 

(viii) $4,400,000,000 for fiscal year 2015; 

(ix) $4,600,000,000 for fiscal year 2016; and 

(x) $4,900,000,000 for fiscal year 2017. 

(g) Insufficient appropriations 

If, for any fiscal year, the funds appropriated for payments under this subpart are 
insufficient to satisfy fully all entitlements, as calculated under subsection (b) of 
this section (but at the maximum grant level specified in such appropriation), the 
Secretary shall promptly transmit a notice of such insufficiency to each House of 
the Congress, and identify in such notice the additional amount that would be 
required to be appropriated to satisfy fully all entitlements (as so calculated at such 
maximum grant level). 

20 U.S.C. § 1070b . Federal Supplemental Educational Opportunity Grants, 
purpose; appropriations authorized, 

(b) Authorization of appropriations 

(1) For the purpose of enabling the Secretary to make payments to institutions of 
higher education which have made agreements with the Secretary in accordance 
with section 1070b-2(a) of this title, for use by such institutions for payments to 
undergraduate students of supplemental grants awarded to them under this subpart, 
there are authorized to be appropriated $675,000,000 for fiscal year 1999 and such 
sums as may be necessary for the 4 succeeding fiscal years. 

(2) Sums appropriated pursuant to this subsection for any fiscal year shall be 
available for payments to institutions until the end of the second fiscal year 
succeeding the fiscal year for which such sums were appropriated. 
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20 U.S.C. § 1071 . Stafford Student Loan Program, statement of purpose; 
nondiscrimination; and appropriations authorized, 

(b) Authorization of appropriations 
For the purpose of carrying out this part— 

(1) there are authorized to be appropriated to the student loan insurance fund 
(established by section 1081 of this title) 

(A) the sum of $1,000,000, and 

(B) such further sums, if any, as may become necessary for the adequacy of the 
student loan insurance fund, 

(2) there are authorized to be appropriated, for payments under section 1078 of this 
title with respect to interest on student loans and for payments under section 1087 
of this title, such sums for the fiscal year ending June 30, 1966, and succeeding 
fiscal years, as may be required therefor, 

(3) there is authorized to be appropriated the sum of $ 17,500,000 for making 
advances pursuant to section 1072 of this title for the reserve funds of State and 
nonprofit private student loan insurance programs, 

(4) there are authorized to be appropriated 

(A) the sum of $12,500,000 for making advances after June 30, 1968, pursuant to 
sections 1072(a) and (b) of this title, and 

(B) such sums as may be necessary for making advances pursuant to section 
1072(c) of this title, for the reserve funds of State and nonprofit private student 
loan insurance programs, and 

(5) there are authorized to be appropriated such sums as may be necessary for the 
purpose of paying a loan processing and issuance fee in accordance with section 
1078(f) of this title to guaranty agencies. 

Sums appropriated under paragraphs (1), (2), (4), and (5) of this subsection shall 
remain available until expended. No additional sums are authorized to be 
appropriated under paragraph (3) or (4) of this subsection by reason of the 
reenactment of such paragraphs by the Higher Education Amendments of 1986. 

20 U.S.C. § 1072 . Family Education Loan Program, Advances for reserve funds of 
State and nonprofit private loan insurance programs, 

(a) Purpose of and authority for advances to reserve funds 

(1) Purpose; eligible recipients 
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From sums appropriated pursuant to paragraphs (3) and (4)(A) of section 1071(b) 
of this title, the Secretary is authorized to make advances to any State with which 
the Secretary has made an agreement pursuant to section 1078(b) of this title for 
the purpose of helping to establish or strengthen the reserve fund of the student 
loan insurance program covered by that agreement. If for any fiscal year a State 
does not have a student loan insurance program covered by an agreement made 
pursuant to section 107 8(b) of this title, and the Secretary determines after 
consultation with the chief executive officer of that State that there is no reasonable 
likelihood that the State will have such a student loan insurance program for such 
year, the Secretary may make advances for such year for the same purpose to one 
or more nonprofit private institutions or organizations with which the Secretary has 
made an agreement pursuant to section 1078(b) of this title in order to enable 
students in the State to participate in a program of student loan insurance covered 
by such an agreement. The Secretary may make advances under this subsection 
both to a State program (with which he has such an agreement) and to one or more 
nonprofit private institutions or organizations (with which he has such an 
agreement) in that State if he determines that such advances are necessary in order 
that students in each eligible institution have access through such institution to a 
student loan insurance program which meets the requirements of section 
1078(b)(1) of this title. 

(b) Limitations on total advances 
(1) In general 

The total of the advances from the sums appropriated pursuant to paragraph (4)(A) 
of section 1071 (b) of this title to nonprofit private institutions and organizations for 
the benefit of students in any State and to such State may not exceed an amount 
which bears the same ratio to such sums as the population of such State aged 18 to 
22, inclusive, bears to the population of all the States aged 18 to 22 inclusive, but 
such advances may otherwise be in such amounts as the Secretary determines will 
best achieve the purposes for which they are made. The amount available for 
advances to any State shall not be less than $25,000 and any additional funds 
needed to meet this requirement shall be derived by proportionately reducing (but 
not below $25,000) the amount available for advances to each of the remaining 
States. 

(c) Advances for insurance obligations 

(1) Use for payment of insurance obligations 
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From sums appropriated pursuant to section 1071(b)(4)(B) of this title, the 
Secretary shall advance to each State which has an agreement with the Secretary 
under section 1078(c) of this title with respect to a student loan insurance program, 
an amount determined in accordance with paragraph (2) of this subsection to be 
used for the purpose of making payments under the State’s insurance obligations 
under such program. 

20 U.S.C. § 1087a . Ford Federal Direct Loan, program authority 

(a) In general 

There are hereby made available, in accordance with the provisions of this part, 
such sums as may be necessary to make loans to all eligible students (and the 
eligible parents of such students) in attendance at participating institutions of 
higher education selected by the Secretary, to enable such students to pursue their 
courses of study at such institutions during the period beginning July 1, 1994. Such 
loans shall be made by participating institutions, or consortia thereof, that have 
agreements with the Secretary to originate loans, or by alternative originators 
designated by the Secretary to make loans for students in attendance at 
participating institutions (and their parents). 

20 U.S.C. § 1087a a. Federal Perkins Loans, appropriations authorized 

(b) Authorization of appropriations 

(1) For the purpose of enabling the Secretary to make contributions to student loan 
funds established under this part, there are authorized to be appropriated 
$250,000,000 for fiscal year 1999 and such sums as may be necessary for each of 
the 4 succeeding fiscal years. 

(2) In addition to the funds authorized under paragraph (1), there are hereby 
authorized to be appropriated such sums for fiscal year 2003 and each of the 5 
succeeding fiscal years as may be necessary to enable students who have received 
loans for academic years ending prior to October 1, 2003, to continue or complete 
courses of study. 

(c) Use of appropriations 

Any sums appropriated pursuant to subsection (b) of this section for any fiscal year 
shall be available for apportionment pursuant to section 1087bb of this title and for 
payments of Federal capital contributions therefrom to institutions of higher 
education which have agreements with the Secretary under section 1087cc of this 
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title. Such Federal capital contributions and all contributions from such institutions 
shall be used for the establishment, expansion, and maintenance of student loan 
funds. 

20 U.S.C.S 1681 . Title IX, sex 

(a) Prohibition against discrimination; exceptions 

No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under 
any education program or activity receiving Federal financial assistance, except 
that: 

(1) Classes of educational institutions subject to prohibition 
in regard to admissions to educational institutions, this section shall apply only to 
institutions of vocational education, professional education, and graduate higher 
education, and to public institutions of undergraduate higher education.... 

20 U.S.C. § 1687 . Title IX interpretation of “program or activity,” 

For the purposes of this chapter, the term “program or activity” and “program” 
mean all of the operations of— 

(1) (A) a department, agency, special purpose district, or other instrumentality of a 
State or of a local government; or 

(B) the entity of such State or local government that distributes such assistance and 
each such department or agency (and each other State or local government entity) 
to which the assistance is extended, in the case of assistance to a State or local 
government; 

(2) (A) a college, university, or other postsecondary institution, or a public system 
of higher education;.... 

42 U.S.C. § 1983 . Civil action for deprivation of rights 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in 
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equity, or other proper proceeding for redress, except that in any action brought 
against a judicial officer for an act or omission taken in such officer’s judicial 
capacity, injunctive relief shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District of Columbia shall be 
considered to be a statute of the District of Columbia. 

42 U.S.C. § 2751 . Work-Study Programs purpose; appropriations authorized, 

(b) Authorization of appropriations 

There are authorized to be appropriated to carry out this part, $1,000,000,000 for 
fiscal year 1999 and such sums as may be necessary for each of the 4 succeeding 
fiscal years. 


N.Y. Statutes 

N.Y. Civil Rights Law § 40 . Equal rights in places of public accommodation, 
resort or amusement.... A place of public accommodation, resort or amusement 
within the meaning of this article, shall be deemed to include ... educational 
facility, supported in whole or in part by public funds or by contributions solicited 
from the general public.... 

N.Y. Civil Rights Law § 40-c . Discrimination. 

(2) No person shall, because of race, creed, color, national origin, sex, marital 
status, sexual orientation or disability, as such term is defined in section two 
hundred ninety-two of the executive law, be subjected to any discrimination in his 
or her civil rights, or to any harassment, as defined in section 240.25 of the penal 
law, in the exercise thereof, by any other person or by any firm, corporation or 
institution, or by the state or any agency or subdivision of the state. 

N.Y. Educ. Law § 101 . Education department; regents of the university. 

There shall continue to be in the state government an education department. The 
department is charged with the general management and supervision of all ... 
educational work of the state, including the operations of The University of the 
State of New York and the exercise of all the functions of the education 
department, of The University of the State of New York, of the regents of the 
university and of the commissioner of education and the performance of all their 
powers and duties.... 
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N.Y. Educ. Law § 207 . Legislative power. 

Subject and in conformity to the constitution and laws of the state, the regents shall 
exercise legislative functions concerning the educational system of the state, 
determine its educational policies, and, except, as to the judicial functions of the 
commissioner of education, establish rules for carrying into effect the laws and 
policies of the state, relating to education.... 

N.Y. Educ. Law § 665 . Payment. 

(3)(c)(i) Payments under this article shall be made by the comptroller upon the 
certificate of the president to or for the benefit of the recipient of each award. Such 
certificate shall be given upon vouchers or other evidence provided by the student 
and by the institution of attendance showing that the person named therein is 
entitled to receive the sum specified, either directly or for his benefit. Payments 
may be made directly to the school attended by the person named in such 
certificate, on behalf of and for the benefit of such person. The president may 
establish such methods of payment, including prepayment, of awards to students or 
to schools on behalf of students as may effect the orderly administration of the 
program as he may deem appropriate. Selection of the method of payment shall be 
at the option of the institution, provided, however, that the president may limit 
participation in such alternative methods of payment to schools fulfilling criteria 
established by the president to assure the appropriate receipt and handling of funds. 

N.Y. Educ. Law § 667 . Tuition assistance program awards. 

(3) Tuition assistance program awards. 

(a) Amount. The president shall make awards to students enrolled in degree¬ 
granting institutions or registered not-for-profit business schools qualified for tax 
exemption under § 501(c)(3) of the internal revenue code for federal income tax 
purposes in the [various] amounts .... 

N.Y. Educ. Law § 667-c . Part-time tuition assistance program awards. 

(1) Notwithstanding any law, rule or regulation to the contrary, the president of the 
higher education services corporation is authorized to make tuition assistance 
program awards to part-time students enrolled at the state university, a community 
college, the city university of New York, and a non-profit college or university 
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incorporated by the regents or by the legislature who meet all requirements for 
tuition assistance program awards except for the students' part-time attendance. 

N.Y. Educ. Law § 669-a . Tuition awards for Vietnam, Persian Gulf and 
Afghanistan veterans enrolled in approved undergraduate or graduate programs at 
degree granting institutions and approved vocational training programs. 

N.Y. Educ. Law$ 6401 . State aid for certain independent institutions of higher 
learning. 

(3) Degree awards. The amount of such annual apportionment to each institution 
meeting the requirements of... this section shall be computed by multiplying by 
not to exceed six hundred dollars the number of earned associate degrees, by not to 
exceed one thousand five hundred dollars the number of earned bachelor's degrees, 
by not to exceed nine hundred fifty dollars the number of earned master's degrees, 
and by not to exceed four thousand five hundred fifty dollars the number of earned 
doctorate degrees, conferred by such institution during the twelve-month period 
next preceding the annual period for which such apportionment is made.... 

U.S. Regulations 

29 C.F.R. § 1605.1 . “Religious” nature of a practice or belief. 

In most cases whether or not a practice or belief is religious is not at issue. 
However, in those cases in which the issue does exist, the Commission will define 
religious practices to include moral or ethical beliefs as to what is right and wrong 
which are sincerely held with the strength of traditional religious views. This 
standard was developed in United States v. Seeger, 380 U.S. 163 (1965) and Welsh 
v. United States, 398 U.S. 333 (1970). The Commission has consistently applied 
this standard in its decisions. 1 The fact that no religious group espouses such 
beliefs or the fact that the religious group to which the individual professes to 
belong may not accept such belief will not determine whether the belief is a 
religious belief of the employee or prospective employee. The phrase “religious 
practice” as used in these Guidelines includes both religious observances and 
practices, as stated in section 701 (j), 42 U.S.C. 2000e(j). 

34 C.F.R. § 106.31 . Education programs or activities. 

(a) General. Except as provided elsewhere in this part, no person shall, on the basis 
of sex, be excluded from participation in, be denied the benefits of, or be subjected 
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to discrimination under any academic, extracurricular, research, occupational 
training, or other education program or activity operated by a recipient which 
receives Federal financial assistance. 

(b) Specific prohibitions. Except as provided in this subpart, in providing any aid, 
benefit, or service to a student, a recipient shall not, on the basis of sex: 

(7) Otherwise limit any person in the enjoyment of any right, privilege, advantage, 
or opportunity. 

34 C.F.R. § 106.36 . Counseling and use of appraisal and counseling materials. 

(a) Counseling. A recipient shall not discriminate against any person on the basis 
of sex in the counseling or guidance of students.... 

34 C.F.R. § 106.38 . Employment assistance to students. 

(b) Employment of students by recipients. A recipient which employs any of its 
students shall not do so in a manner which [discriminates on the basis of sex], 

34 C.F.R. § 106.51 . Employment. 

(a) General. (1) No person shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination in 
employment, or recruitment, consideration, or selection therefor, whether full-time 
or part-time, under any education program or activity operated by a recipient which 
receives Federal financial assistance. 

34 C.F.R. § 668.164 . Disbursing funds. 

(a) Disbursement. (1) ... an institution makes a disbursement of title IV, HEA 
program funds on the date that the institution credits a student's account at the 
institution or pays a student or parent directly with— 

(i) Funds received from the Secretary; 

(ii) Funds received from a lender under the FFEL Programs; or 

(hi) Institutional funds used in advance of receiving title IV, HEA program funds. 
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45 C.F.R. § 86.31 . Education programs or activities. 


(a) General. Except as provided elsewhere in this part, no person shall, on the basis 
of sex, be excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any academic, extracurricular, research, occupational 
training, or other education program or activity operated by a recipient which 
receives Federal financial assistance. 

N.Y. Regulations 


8 N.Y.C.R.R. $ 52,1 
a) Registration is required for: 

(1) every curriculum creditable toward a degree offered by institutions of higher 
education 

(b) To be registered, each curriculum shall: 

(1) be submitted to the commissioner, together with such information as the 
commissioner may require, in a form acceptable to the commissioner; 

(2) conform to all applicable provisions of this Part; and 

(3) show evidence of careful planning. Institutional goals and the objectives of 
each curriculum and of all courses shall be clearly defined in writing, and a 
reviewing system shall be devised to estimate the success of students and 
faculty in achieving such goals and objectives. The content and duration of 
curricula shall be designed to implement their purposes. 

(c) In addition to the requirements of subdivision (b) of this section, to be 
registered every new curriculum shall be consistent with the Regents Statewide 
Plan for the Development of Postsecondary Education, 1980 (University of the 
State of New York, State Education Department, Albany, NY 12230: October 
1980, available at Bureau of Postsecondary Planning, Room 5B44, Cultural 
Education Center, Albany, NY 12230). 

(d) Registration shall be granted only to individual curricula. 

(f) Each course offered for credit by an institution, shall be part of a registered 
curriculum offered by that institution, as a general education course, a major 
requirement, or an elective. 
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(g) Each curriculum for which registration is required shall be registered before 
the institution may publicize its availability or recruit or enroll students in the 
curriculum. 


(h) New registration shall be required for any existing curriculum in which 
major changes are made that affect its title, focus, design, requirements for 
completion, or mode of delivery. 

(i) The length of the term of registration of each curriculum shall be determined 
by the commissioner. 

(1) Registration or reregistration of a curriculum may be denied if the 
commissioner finds that curriculum, or any part thereof, not to be in compliance 
with statute or this Title. 

8 N.Y.C.R.R. $ 52,2 


Standards for the registration of undergraduate and graduate curricula. 


(a) Resources. The institution shall: 

(1) possess the financial resources necessary to accomplish its mission and the 
purposes of each registered curriculum; 

(2) provide classrooms, faculty offices, auditoria, laboratories, libraries, 
audiovisual and computer facilities, clinical facilities, studios, practice rooms, 
and other instructional resources sufficient in number, design, condition, and 
accessibility to support the curricular objectives dependent on their use; 

(3) provide equipment sufficient in quantity and quality to support instruction, 
research, and student performance; and 

(4) provide libraries that possess and maintain collections sufficient in depth 
and breadth to support the mission of the institution and each registered 
curriculum. Libraries shall be administered by professionally trained staff 
supported by sufficient personnel. Library services and resources shall be 
available for student and faculty use with sufficient regularity and at 
appropriate hours to support the mission of the institution and the curricula it 
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offers. 


(b) Faculty. 

(1) All members of the faculty shall have demonstrated by training, earned 
degrees, scholarship, experience, and by classroom performance or other 
evidence of teaching potential, their competence to offer the courses and 
discharge the other academic responsibilities which are assigned to them. 

(2) To foster and maintain continuity and stability in academic programs and 
policies, there shall be in the institution a sufficient number of faculty members 
who serve full-time at the institution. 

(3) For each curriculum the institution shall designate a body of faculty who, 
with the academic officers of the institution, shall be responsible for setting 
curricular objectives, for determining the means by which achievement of 
objectives in measured, for evaluating the achievement of curricular objectives 
and for providing academic advice to students. The faculty shall be sufficient in 
number to assure breadth and depth of instruction and the proper discharge of 
all other faculty responsibilities. The ratio of faculty to students in each course 
shall be sufficient to assure effective instruction. 


(5) All faculty members who teach within a curriculum leading to a graduate 
degree shall possess earned doctorates or other terminal degrees in the field in 
which they are teaching or shall have demonstrated, in other widely recognized 
ways, their special competence in the field in which they direct graduate 
students. 

(6) The teaching and research of each faculty member, in accordance with 
faculty member's responsibilities, shall be evaluated periodically by the 
institution. The teaching of each inexperienced faculty member shall receive 
special supervision during the initial period of appointment. 

(7) Each member of the faculty shall be allowed adequate time, in accordance 
with the faculty member's responsibilities, to broaden professional knowledge, 
prepare course materials, advise students, direct independent study and 
research, supervise teaching, participate in institutional governance and carry 
out other academic responsibilities appropriate to his or her position, in 
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addition to performing assigned teaching and administrative duties. 

(c) Curricula and awards. 

(1) In addition ... the objectives of each curriculum and its courses shall be well 
defined in writing. Course descriptions shall clearly state the subject matter and 
requirements of each course. 

(f) Other requirements. The institution shall assure: 

(1) that all educational activities offered as part of a registered curriculum meet 
the requirements established by statute, the rules of the Regents or this Part; 
and 

(2) that whenever and wherever the institution offers courses as part of a 
registered curriculum it shall provide adequate academic support services. 
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Defendants-appellees Institute for Research on Women and 


Gender at Columbia University (“IRWG”), School of Continuing Education at 
Columbia University (“SCE”), and The Trustees of Columbia University in the 
City of New York (collectively, “Columbia” or the “University”), respectfully 
submit this brief in opposition to the appeal of plaintiff-appellant Roy Den 
Hollander. 1 Following the recommendation of Magistrate Judge Kevin N. Fox 
(A. 50-59), the District Court (Kaplan, J.) dismissed the Complaint in its 
entirety for lack of standing (A. 48-49). 2 


1 The First Amended Class Action Complaint (the “Complaint”) (A. 12-47) 
was filed by Den Hollander and William A. Nosal (together, “plaintiffs”). Only 
Den Hollander (“plaintiff’) is pursuing this appeal; Nosal has withdrawn from 
the case. (Appellant’s Brief at 1.) 

2 As plaintiff has acknowledged (A. 28, Compl. ( ][ 129), neither IRWG nor 
SCE exists as a separate legal entity capable of being sued. Each is simply an 
operating unit of the University, the formal corporate name of which is The 
Trustees of Columbia University in the City of New York. (A. 63, Declaration 
of Patricia Sachs Catapano fj[ 2-5). The District Court dismissed the case 
against all defendants and therefore did not reach the issue, but neither IRWG 
nor SCE was ever a proper party to this case. See, e.g., Murphy v. 
PriceWaterhouseCoopers, LLP, 357 F. Supp. 2d 230, 241 (D.D.C. 2004) 
(“Unincorporated divisions of a corporation lack the capacity to be sued.”); 
Burns & Russell Co. of Baltimore v. Oldcastle, Inc., 166 F. Supp. 2d 432, 439- 
40 (D. Md. 2001) (unincorporated operating division of a corporation lacks the 
capacity to be sued). 



PRELIMINARY STATEMENT 


Asserting claims under the equal protection clause of the 
Fourteenth Amendment (via 42 U.S.C. § 1983), Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681, et seq. (2009), and N.Y. Civ. Rights 
Law § 40-c (McKinney 2009), plaintiff asked the District Court to prohibit the 
teaching of women’s studies at Columbia or, in the alternative, to order the 
University to create a curriculum in men’s studies, a field plaintiff does not 
even claim exists as a coherent scholarly discipline. His assertion that the 
District Court could and should have told Columbia’s faculty what they can, 
cannot, and must teach is not based on any actual allegation of discriminatory 
conduct, but solely on his personal hostility to what he believes to be the 
content of women’s studies courses. 

Over hundreds of paragraphs, the Complaint spells out plaintiff’s 
view of the feminist ideas he thinks are taught at Columbia. Plaintiff alleges, 
inter alia , that women’s studies courses: 

• “aim ... to create and perpetuate a legal, social and economic 
substratum occupied by men toiling in a Fritz Lang ‘Metropolis’ 
like underworld” (A. 36, Compl. 1 189); 

• “advocate that the civil rights of today’s males be minimized or 
eliminated” (A. 22, Compl. 1 74); 

• “advance the stereotypical inequity that a female is not responsible 
for her acts when intoxicated but that her male date is” (A. 23, 
Compl. 181); 
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• “provide information on how females can engage in violence 
against males, even premeditated murder, and escape just 
punishment” (A. 23, Compl. f 83); 

• “train[] Feminist ‘storm-troopers’” (A. 38, Compl. ( ][ 211); 

• “derogate[] and demean[] males while propagandizing the 
superiority of females with a harm similar [to] ... the Nazification 
of universities in Germany during the 1930s” (A. 38, 

Compl. f 213); 

• “depict[] fathers as bad parents, abusers, rapists, and molesters” 

(A. 40, Compl. f 233); 

• “condonfe] ... the boiling of new born babies, the drowning of 
sons one after another, the liquidation of boyfriends or husbands” 
(A. 41, Compl. f 236); and 

• “train[] females to use tears, tantrums, fraud, threats of an unjust 
legal system, and sex to take advantage of men” (A. 43, Compl. 

1 256). 

As the Magistrate Judge and the District Judge held, this diatribe 
does not give rise to a case or controversy. To begin with, plaintiff has never 
taken a women’s studies course, let alone been the victim of any discriminatory 
conduct in such a class. He does not allege that he was barred from women’s 
studies courses, nor does he allege any facts suggesting that he would have been 
mistreated had he chosen to take one. In these circumstances, plaintiff does not 
allege the concrete or particularized injury from the teaching of women’s 
studies that would give him standing to challenge Columbia’s decision to offer 
such courses. 
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Plaintiff points out that there are no courses at Columbia explicitly 
labeled “men’s studies,” but he cannot dispute that thousands of courses 
throughout the University, many taught by men, teach the experiences and 
accomplishments of men, in every discipline and in every period of history. 
Moreover, plaintiff does not allege any actual opportunity or benefit that he (or 
anyone else) ever lost - the award of a degree, graduate school admission, a job, 
a promotion - because there are no courses specifically denominated “men’s 
studies.” Accordingly, as the Magistrate Judge and the District Judge 
concluded, plaintiff alleges no concrete and particularized injury from the 
absence of courses so labeled. 

Because they found that plaintiff lacked standing, neither 
Magistrate Judge Fox nor Judge Kaplan reached the other compelling reason to 
dismiss the case against Columbia. Even if plaintiff had standing to sue, the 
Complaint would fail to state a claim for relief because it simply does not allege 
discrimination against men. The Complaint is an ideological attack on a body 
of ideas, a statement of opposition to the substantive content of certain 
university courses, not an allegation of any act of discrimination by any person 
in any class at any time. 

Plaintiff repeats and elaborates his anti-fe mi nist theme throughout 
the hundreds of paragraphs of his pleading, but the courts have no role to play 
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in evaluating the substantive merits or demerits of feminism or any other 
philosophy. Fundamental notions of academic freedom, rooted in the First 
Amendment, prohibit the government, including the courts, from deciding 
which ideas are good and which bad, which are worthy of being taught and 
which are not, which should be permitted and which prohibited. 

Plaintiff may disagree, vehemently, with feminist ideas, as he sees 
them, but his critique does not justify trampling on the central tenet of academic 
freedom - that universities may decide what to teach free of government 
interference - by banning the discipline of women’s studies from Columbia. In 
the absence of actual discriminatory behavior, none of which is alleged here, 
one individual’s disagreement with the content of a university course simply 
raises no issue for the courts. To the contrary, it is the courts’ duty to protect 
the marketplace of ideas by rejecting any demand that books be burned or 
classes banned. 

JURISDICTIONAL STATEMENT 

As Judge Kaplan held, the District Court lacked subject matter 

jurisdiction over this case because the plaintiffs lacked standing to sue. 
However, “it is familiar law that a federal court always has jurisdiction to 
determine its own jurisdiction.” United States v. Ruiz , 536 U.S. 622, 628, 122 
S. Ct. 2450, 2454 (2002). Accordingly, the District Court had jurisdiction to 
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enter the judgment from which plaintiff appeals. This Court has jurisdiction 
under 28 U.S.C. § 1291 (2009). The final judgment of the District Court 
(A. 60), which was entered on April 30, 2009, disposed of all claims. The 
notice of appeal (A. 61) was filed on May 1, 2009. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Was the District Court correct to conclude that plaintiff, who 

never took a women’s studies course at Columbia, and who alleged no 
opportunity or benefit of which he was deprived because there were no courses 
labeled “men’s studies,” lacked standing to sue Columbia for offering women’s 
studies classes? 

2. Does the Complaint, which fails to allege that men and women 
are treated differently at Columbia, but merely attacks the ideas allegedly taught 
in certain classes, fail to state a claim for relief under either of the anti- 
discrimination statutes, or the constitutional provision, on which plaintiff relies? 

3. Is Columbia’s decision to offer courses in women’s studies an 
act under color of state law merely because the University receives state funds 
and is subject to state regulation? 

STATEMENT OF THE CASE 

Columbia is a private university. (A. 29, Compl. f 132; A. 63, 

Catapano Deck 'f 2.) It is subject to some governmental regulation, and both 
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the University and some of its students receive some funds from the state and 
federal government. The School of Continuing Education is one of the schools, 
along with Columbia College, the School of Law, the Graduate School of 
Business, the College of Physicians and Surgeons, and a dozen others, that 
comprise the University. (A. 63, Catapano Decl. ( ][ 3.) The Institute for 
Research on Women and Gender is one of 223 research institutes and centers at 
Columbia. (A. 63, Catapano Decl. f 5.) 3 

Plaintiff Roy Den Hollander is a University alumnus. (A. 37, 
Compl. ^ 204.) Den Hollander filed the original complaint in this action on 
August 18, 2008, asserting claims against Columbia under the equal protection 
clause of the Fourteenth Amendment (via 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972, 20 U.S.C. § 1681, et seq. (2009), and N.Y. 
Civ. Rights Law § 40-c (McKinney 2009) based on the allegation that 
Columbia discriminates against men by teaching courses in women’s studies. 
Plaintiff also sued various New York State and federal government agencies 
alleging, inter alia, that the government defendants, by supporting the teaching 


3 See Columbia University Research Institutes and Centers, 
www.columbia.edu/research/research institutes.html. 
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of classes that present feminist ideas, violated the Establishment Clause of the 
First Amendment. 

On October 24, 2008, Columbia (as well as the state and federal 
defendants) moved to dismiss the complaint. Rather than answering the 
motion, Den Hollander filed an amended complaint asserting the same causes 
of action and adding William A. Nosal, another University alumnus, as a 
plaintiff. Plaintiffs, neither of whom alleged that he had taken a women’s 
studies course while at Columbia, sought a judgment banning the teaching of 
any women’s studies courses or requiring the establishment of an anti-feminist 
“men’s studies” curriculum at the University. (A. 46, Compl. ( J[ ( J[ 284-85.) 

On January 9, 2009, all defendants moved to dismiss the amended 
pleading. On April 15, 2009, Magistrate Judge Kevin N. Fox issued a Report 
and Recommendation (A. 50-59) concluding that plaintiffs lacked standing to 
sue and recommending that the Complaint be dismissed. By order dated April 
23, 2009 (A. 48-49), the District Court rejected plaintiffs’ objections to the 
Magistrate Judge’s Report, and granted the motions to dismiss. Plaintiff Den 
Hollander now appeals the judgment of the District Court. William Nosal has 
withdrawn from the case. (Appellant’s Brief at 1.) 
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SUMMARY OF ARGUMENT 


1. Plaintiff contends that the ideas presented in women’s studies 
classes are anti-male, but he has never taken any of the courses he critiques. He 
theorizes that men who do take women’s studies courses are in some fashion 
harmed as a result, but he has never experienced that himself. Plaintiff sues to 
remedy an alleged wrong that he, himself, has not suffered, and he therefore 
lacks the most basic requirement of standing, an actual injury. 

2. Plaintiff also alleges that men are harmed by the absence of any 
courses labeled “men’s studies,” but he does not allege any job, school 
admission, or other opportunity that he personally lost because he did not take a 
men’s studies class at Columbia. In addition, plaintiff does not and cannot 
allege that Columbia’s course offerings fail to address the ideas, 
accomplishments, and concerns of men throughout history. His claim of injury 
is abstract and theoretical, not concrete and particular as Article III standing 
requires. 

3. Plaintiff does not allege that men are excluded from women’s 
studies courses or that men and women are otherwise treated differently at 
Columbia. His dispute is with the content of certain courses - the books read, 
the lectures delivered, the ideas discussed. Plaintiff believes that women’s 
studies courses teach feminism, and that feminism “demonizes men and exalts 
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women.” (A. 24, Compl. ( ][ 91.) In the absence of any concrete allegation of 
actual discriminatory conduct, however, an attack on the ideological or political 
content of a university course will not support a claim of discrimination. 

Indeed, the inquiry plaintiff asked the District Court to undertake - to review 
the textbooks and lecture notes from women’s studies classes and then decide 
which ideas are acceptable and which sufficiently anti-male so that their 
teaching must be enjoined - would be profoundly repugnant to the core 
principles of academic freedom embodied in the First Amendment. 

4. While all of plaintiff’s claims fail both because he lacks 
standing and because he has not alleged actionable discrimination, his equal 
protection claim, asserted via 42 U.S.C. § 1983, fails for the additional reason 
that Columbia, a private university, is not a state actor. Plaintiff’s argument 
that a state’s financial contributions to and regulation of a private university 
turn the teaching of particular courses into acts performed under color of state 
law is contradicted by a well-established body of contrary precedent. 

ARGUMENT 

I. 

THE COMPLAINT ALLEGES NO FACTS THAT WOULD SUPPORT 
A FINDING THAT PLAINTIFF HAS STANDING TO SUE 

As an “irreducible constitutional minimum,” standing requires, 
inter alia, that the plaintiff “have suffered an injury in fact - an invasion of a 
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legally protected interest which is (a) concrete and particularized and (b) actual 
or imminent, not conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 
504 U.S. 555, 560, 112 S. Ct. 2130, 2136 (1992) (internal citations and 
quotations omitted). “Abstract injury is not enough.” City of Los Angeles v. 
Lyons, 461 U.S. 95, 101, 103 S. Ct. 1660, 1665 (1983). The plaintiff must have 
been injured “in a personal and individual way.” Lujan, 504 U.S. at 561 n.l, 

112 S. Ct. at 2136 n.l. Plaintiff has alleged no such injury. 

Plaintiff does not allege that he ever took a women’s studies course 
at Columbia. While he asserts that women’s studies courses “impose a unitary 
belief system of Feminist orthodoxy” on their students (A. 44, Compl. f 266), 
that the courses “stereotype males as the primary cause for most, if not all, the 
world’s ills throughout history” (A. 22, Compl. f 77), and that the courses teach 
a “fundamentally false belief system” (A. 24, Compl. ^ 93), plaintiff does not 
allege that he has experienced, or been injured by, any of this himself. Simply 
put, plaintiff sues to shut down the women’s studies program on the ground that 
it teaches a discriminatory curriculum, but he has never attended a single course 
that he attacks. The “injury” that plaintiff alleges is inflicted by the teaching of 
women’s studies is, as to him, precisely the generalized, impersonal, abstract 
and hypothetical harm that does not impart standing to sue. See, e.g., Lujan, 

504 U.S. at 564, 112 S. Ct. at 2138 (plaintiffs lacked standing to challenge 
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endangered species regulation where they alleged only that they might someday 
visit the areas where the animals were found); O’Shea v. Littleton, 414 U.S. 

488, 495, 94 S. Ct. 669, 676 (1974) (plaintiffs lacked standing to challenge 
bond-setting, sentencing, and jury-fee practices where “[njone of the named 
plaintiffs is identified as himself having suffered any injury in the manner 
specified”); Den Hollander v. Chertoff, No. 08 Civ. 1521 (WHP), 2008 WL 
5191103, at *3-4 (S.D.N.Y. Dec. 3, 2008) (dismissing Den Hollander’s 
challenge to the Violence Against Women Act because he was not personally 
subjected to any of the harms he alleged the statute would cause). 

To be sure, plaintiff does not allege that he was ever excluded from 
a women’s studies course. Many civil rights cases are premised on the 
contention that the plaintiff is barred from, or barred from competing for, 
benefits and opportunities provided to others. See, e.g., Gratz v. Bollinger, 539 
U.S. 244, 123 S. Ct. 2411 (2003) (plaintiff alleged race-based admissions policy 
made it harder for white candidates to gain admission); Comer v. Cisneros, 37 
F.3d 775 (2d Cir. 1994) (plaintiffs alleged that discriminatory policy made it 
harder for them to obtain housing assistance). Here, plaintiff does not allege 
that he was barred from any course open to women. He disagrees with what he 
assumes the professor might say in a women’s studies course - none of which 
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he has ever taken - but that does not allege the concrete, particularized injury 
that would give him standing to sue. 

Plaintiff does allege that men who take women’s studies courses 
are mistreated in their classes, “as though they were capitalists attending 
Moscow State University in the former Soviet Union” (A. 23, Compl. ( ][ 87), but 
that does not change the standing analysis. Again, plaintiff does not allege that 
he personally ever suffered such treatment, or that he would have taken a 
women’s studies course but for his fear of being treated badly. And in any 
event, the allegation of mistreatment is wholly conclusory, unsupported by a 
single allegation of fact concerning any action taken with respect to any student 
in any class. Florid prose - “[mjales in Columbia’s Program are demeaned as 
members of a Fritz Lang underclass” (Appellant’s Brief at 43); “a male would 
be psychologically slaughtered in the anti-male Women’s Studies Program” (id. 
at 46) - does not substitute for allegations of fact. Like most of the Complaint, 
the charge of mistreatment in women’s studies classes is simply rhetoric. 

Likewise, plaintiff’s contention that he was injured by the 
women’s studies classes he did not take because those classes are the “seed” 
from which Feminist ideas are dispersed “throughout the Columbia 
Community” (id. at 40) alleges no actual injury to him. Plaintiff makes 
conclusory statements about the “climate of intolerance toward Columbia male 
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students” (id. at 11), and he asserts that “[feminism fills the eyes and ears at 
Columbia with misandry” (id. at 28), but again, this is just rhetoric. It does not 
allege any act of discrimination that plaintiff suffered. In essence, plaintiff 
complains that he was exposed to feminist ideas at Columbia, but exposure to 
unfamiliar or uncomfortable ideas is one of the goals of a university education; 
it is not an injury. 

In short, plaintiffs claim of injury is based entirely on the content 
of courses he never took. While the content of a college course, standing alone, 
without any allegation of exclusion or differential treatment, would not give rise 
to a discrimination claim under any circumstances (see infra Point II), a 
plaintiff who did not take the course, and thus could not have been directly and 
personally injured by its content, certainly lacks standing to bring such a claim. 

Citing Village of Arlington Heights v. Metro. Hous. Dev. Corp., 

429 U.S. 252, 97 S. Ct. 555 (1977), plaintiff argues that he did not need “to 
suffer a ‘direct injury’ by enrolling in a Women’s Studies course,” because 
“[f]or standing purposes [t]he injury may be indirect.” (Appellant’s Brief at 
36). But here there is and can be no allegation of any injury at all. In Village of 
Arlington Heights, the plaintiff sought the rezoning of a parcel of land from 
single-family to multiple-family so that it could build low income housing. 
When the rezoning was denied, allegedly because of race discrimination, 
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plaintiff could not build the housing. There is no analog to that injury in this 
case. While plaintiff may believe that women’s studies courses should be 
banned because of the ideas they allegedly present, that claim (in addition to 
running straight into the First Amendment) alleges nothing particular to Den 
Hollander. It alleges no concrete injury to him, and he therefore lacks standing. 

Plaintiff also suggests that the obvious hostility to feminist ideas 
evident in his Complaint assures the “concrete adverseness” to Columbia that is 
required by standing doctrine (see Appellant’s Brief at 32), but passionate 
intensity is not a substitute for concrete injury. In re U.S. Catholic Conference , 
885 F.2d 1020, 1030 (2d Cir. 1989) (“It is obvious that plaintiffs express their . 

. . views strongly and articulately. Yet such strongly held beliefs are not a 
substitute for injury in fact”). 

Finally, plaintiff does not allege a concrete and particularized 
injury from the absence of courses expressly denominated “men’s studies.” 
While he argues that Columbia’s failure to create a men’s studies program 
prevents him from “competing on an equal footing with females in education 
and society as a whole” (Appellant’s Brief at 56), he does not allege a single 
job, promotion, school admission, or other opportunity that he has ever been 
denied, or denied the ability to compete for, let alone the loss of any benefit or 
opportunity that could be rationally connected to the fact that he had never 
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taken a men’s studies course at Columbia. In the cases on which Den Hollander 


relies, the plaintiffs were denied a specific, concrete opportunity or benefit as a 
result of the allegedly discriminatory conduct, 4 but no such deprivation is 
alleged here. 

In fact, the allegation that Columbia does not teach men’s studies 
is itself essentially meaningless. Plaintiff cannot rationally allege that the 
Columbia curriculum fails to teach the books written by men, the philosophies 
articulated by men, or the accomplishments of men in the sciences, arts, and 
social sciences. To the extent that “men’s studies,” as plaintiff uses the term, is 
something more than the study of the works and thoughts of men, plaintiff 


4 For example, in Northeastern Florida Chapter of the Ass’d Gen. 
Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 658-59, 113 S. Ct. 
2297, 2299 (1993), non-minority business owners had standing to challenge an 
ordinance setting aside certain city contracts for minority-owned businesses 
because it prevented them from competing for those contracts. In Bryant v. 
Yellen, 447 U.S. 352, 366-67, 100 S. Ct. 2232, 2240-41 (1980), a statute 
arguably limited to 160 acres the amount of certain irrigated land any one 
person could own. Potential purchasers of excess land from those owners had 
standing to challenge a decision holding the statute inapplicable because it 
destroyed their opportunity to buy the land. Plaintiff here alleges no such 
concrete injury. 
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cannot even allege that it exists. 5 He points to no body of writing, no existing 
courses or programs, no professional journals, and no recognized scholars. 

Indeed, plaintiff does not describe the men’s studies program he 
asked the District Court to require as a scholarly discipline at all, but simply as 
a counterweight to feminism, as he sees it. According to plaintiff, men’s 
studies “trains males to recognize and handle the powers females often use to 
manipulate them” (A. 40, Compl. ^ 231), teaches that “America is ... a de facto 
matriarchy” (A. 40, Compl. 'f 234), “counters the historic belief in America . . . 
that females have a cart [sic] blanche to do whatever they want regardless of 
ethics or law” (A. 41, Compl. f 235), “exposes the self-serving, schizoid 
paradigm of Feminist doctrine” (A. 41, Compl. f 237), “instructs males ... on 
how to avoid false accusations by females of sexual harassment or rape” (A. 41, 
Compl. f 240), “counters the training in Women’s Studies that sends forth 
Fe mi nists to pervert American ideals” (A. 41 Compl.'][ 242), “alerts males to 
the prevalent danger of female paternity fraud where the female lies about using 
birth control and then sues the tricked father for child support” (A. 42, Compl. 


5 In an August 23, 2008 Los Angeles Times interview, Den Hollander said, 
“I don’t know if men’s studies even exists.” Meghan Daum, Roy Den 
Hollander’s War on Feminism, L.A. Times, Aug. 23, 2008, 
www.latimes.com/news/opinion/la-oe-daum23-2008aug23,0,7712480.column. 
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( ][ 246), and “alerts males to the prevalent danger of marriage fraud where the 
female becomes pregnant by another man but marries the man she falsely 
claims is the child’s father” (A. 42, Compl. ( ][ 247). This is not a description of 
a body of scholarship but a call to arms “for battling effectively” in what 
plaintiff calls “the ever-present ‘gender wars’ raging in this society.” 
(Appellant’s Brief at 51.) 

Plaintiff is free to espouse his views on the relationship between 
the sexes, but he lacks standing to sue Columbia University over the teaching of 
women’s studies. In its entirety, his Complaint is an ideological assault on a 
body of ideas, rather than an allegation of any discriminatory conduct to which 
he was ever exposed at Columbia. 

II. 

THE COMPLAINT DOES NOT ALLEGE 
ACTIONABLE DISCRIMINATION 

Having concluded that plaintiffs did not have standing to sue, the 
District Court dismissed the Complaint in its entirety without otherwise 
addressing the sufficiency of the claims against Columbia. For the reasons 
stated in Point I, the District Court’s conclusion that plaintiff lacks standing 
should be affirmed. Even if this Court were to disagree, however, the judgment 
should be affirmed because the Complaint does not state a claim for sex 
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discrimination under the Equal Protection clause, Title IX, or New York State 
law. 

This Court may affirm a judgment for any appropriate reason, 
whether or not addressed by the District Court. See Colautti v. Franklin, 439 
U.S. 379, 397 n. 16, 99 S. Ct. 675, 686 n. 16 (1979) (“Appellees, as the 
prevailing parties, may of course assert any ground in support of that judgment, 
‘whether or not that ground was relied upon or even considered by the trial 
court.’”) (citations omitted); Adirondack Transit Lines, Inc. v. United 
Transportation Union, Local 1582, 305 F.3d 82, 88 (2d Cir. 2002) (“we are 
entitled to affirm the district court on any ground for which there is support in 
the record, even if not adopted by the district court”). As discussed below, 
plaintiffs allegation that the teaching of women’s studies unlawfully 
discriminates against men fails to state a claim for relief as a matter of law. 

A. First Amendment Principles of Academic Freedom 
Prohibit the Courts from Deciding What Can, 

Cannot, and Must Be Taught at Columbia 

Plaintiff does not allege that men are barred from women’s studies 
courses. His claim that the teaching of women’s studies discriminates against 
men is based on the content of the courses - on plaintiff s view that feminist 
scholarship spreads lies about the nature of men and women and their 
respective roles in society. As discussed in Point 11(B), the allegation that the 
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ideas presented in a university course are bad, or even pernicious, simply does 

not allege discrimination within the meaning of any of the statutes on which 

plaintiff relies. In addition, and as a threshold matter, plaintiffs suggestion that 

the Court should conduct a review of feminist scholarship to determine if it is 

good or bad, insightful or misguided, pro-equality or anti-male, and then make a 

judgment whether Columbia faculty should be allowed to teach women’s 

studies courses at all, whether they should be allowed to use some texts but not 

others, whether some professors’ lectures are acceptable but others’ are not, 

whether a new “male curriculum” must be developed and taught and what that 

male curriculum should contain, is profoundly repugnant to core values of 

academic freedom rooted in the First Amendment. 

Ever since the seminal case of Sweezy v. New Hampshire, 354 U.S. 

234, 77 S. Ct. 1203 (1957), the courts have recognized the “essentiality of 

freedom in the community of American universities.” Id. at 250, 77 S. Ct. at 

1211. In light of “the dependence of a free society on free universities,” id. at 

262, 77 S. Ct. at 1217 (Frankfurter, J. concurring), the Supreme Court has held 

that academic freedom is protected by the First Amendment: 

Our Nation is deeply committed to safeguarding of 
academic freedom, which is of transcendent value to 
all of us and not merely to the teachers concerned. 

That freedom is therefore a special concern of the 
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First Amendment, which does not tolerate laws that 

cast a pall of orthodoxy over the classroom. 

Keyishian v. Board of Regents of the Univ. of the State of New York, 385 U.S. 
589, 603, 87 S. Ct. 675, 683 (1967); see also Grutter v. Bollinger, 539 U.S. 306, 
329, 123 S. Ct. 2325, 2339 (2003) (given “the expansive freedoms of speech 
and thought associated with the university environment, universities occupy a 
special niche in our constitutional tradition”); Regents of the Univ. of California 
v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759 (1978) (“Academic freedom, 
though not a specifically enumerated constitutional right, long has been viewed 
as a special concern of the First Amendment '”); Burt v. Gates, 502 F.3d 183, 190 
(2d Cir. 2007) (recognizing the “First Amendment guarantee of academic 
freedom”). 

Academic freedom “imbufes] certain core academic decisions with 
First Amendment protection.” Burt, 502 F.3d at 191. A variety of university 
activities are entitled to protection, but Justice Frankfurter’s concurrence in 
Sweezy sets forth the “‘four essential freedoms’ of a university - to determine 
for itself on academic grounds who may teach, what may be taught, how it shall 
be taught, and who may be admitted to study.” 354 U.S. at 263, 77 S. Ct. at 
1218; see also Radolfv. University of Connecticut, 364 F. Supp. 2d 204, 216 
(D. Conn. 2005) (academic freedom includes the right of a university “to be 
free from government interference with its curriculum”). 
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It is doubtful that a university’s fundamental First Amendment 
freedom to decide what to teach and how it shall be taught - the very freedoms 
plaintiff asked the District Court to abridge - may ever be circumscribed by a 
court or government agency. In Sweezy, in the context of an “investigation of 
subversive activities,” 354 U.S. at 257, 77 S. Ct. at 1215, the New Hampshire 
attorney general asked the plaintiff to describe the content of a lecture he had 
given. Although, at that time, the Court did not dispute the importance of the 
government’s interest in rooting out subversives, it nevertheless held that the 
question violated Sweezy’s First Amendment rights, observing that “[w]e do 
not now conceive of any circumstance wherein a state interest would justify 
infringement of rights in these fields.” Id. at 251, 77 S. Ct. at 1212. Here, 
plaintiff does not ask for information about the content of courses, he asks that 
the courses be banned. It is impossible to imagine any state interest that would 
justify dictating what a university cannot (or must) teach, but what plaintiff 
offers to justify the extraordinary inquisition he seeks - his own opinion that 
feminist ideas are anti-male - is no “interest” at all. While plaintiff uses the 
language of discrimination, he is not alleging that men and women are in any 
way treated differently at Columbia. He is simply saying that he dislikes the 
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content of women’s studies courses - that speech should be banned because he 


disagrees with it. That is incompatible with the First Amendment. 6 

Indeed, the government itself has recognized that it has no business 

regulating what a university may teach, even with respect to the enforcement of 

the anti-discrimination laws. In 1975, the following was added to the 

regulations implementing Title IX: “Nothing in this regulation shall be 

interpreted as requiring or prohibiting or abridging in any way the use of 

particular textbooks or curricular materials.” 34 C.F.R. § 106.42 (2009). The 

Department of Health, Education and Welfare (the predecessor to the 

Department of Education) explained the reasoning behind this provision: 

The new section explicitly states the Department’s 
position that title IX does not reach the use of 
textbooks and curricular materials on the basis of their 
portraits of individuals in a stereotypic manner or on 
the basis that they otherwise project discrimination 
against persons on account of their sex. . . . [T]he 


6 Even beyond core matters such as the content of courses, both federal 
and New York courts have stressed that the academic decisions of colleges and 
universities are entitled to great deference. See, e.g., Regents of the Univ. of 
Michigan v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 (1985) (“When 
judges are asked to review the substance of a genuinely academic decision . . . 
they should show great respect to the faculty’s professional judgment.”); 
Bhandari v. The Trustees of Columbia Univ. in the City of New York, No. 00 
Civ. 1735 JGK, 2000 WL 310344, at *5 (S.D.N.Y. Mar. 27, 2000) (“Cognizant 
of the danger that judicial interference could pose to academic freedom, New 
York courts are deferential when reviewing university academic decisions”). 
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imposition of restrictions in this area would inevitably 
limit communication and would thrust the Department 
into the role of Federal censor. . . . [T]he Department 
has construed title IX as not reaching textbooks and 
curricular materials on the ground that to follow 
another interpretation might place the Department in a 
position of limiting free expression in violation of the 
First Amendment. 

40 Fed. Reg. 24135 (June 4, 1975). More generally, absent specific 

authorization, federal law prohibits the Department of Education from 

exercis[ing] any direction, supervision, or control over 
the curriculum, program of instruction, 
administration, or personnel of any educational 
institution, school, or school system, over any 
accrediting agency or association, or over the 
selection or content of library resources, textbooks, or 
other instructional materials by any educational 
institution or school system ... 

20 U.S.C. § 3403(b) (2009). 

Plaintiff asks nothing less than that the District Court undertake a 
detailed examination of the lectures delivered, books assigned, and discussions 
held in dozens of women’s studies classes to determine if, as plaintiff alleges, 
the professors teach that “females can engage in violence against males, even 
premeditated murder, and escape just punishment” (A. 23, Compl. 'll 83), 
“depict[] fathers as bad parents, abusers, rapists and molesters” (A. 40, Compl. 

1233), “condon[e] ... the boiling of new born babies, the drowning of sons one 
after another, the liquidation of boyfriends or husbands” (A. 41, Compl. ( J[ 236), 
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or otherwise present the points of view plaintiff alleges. Based on that review, 
the District Court would then have to decide if the ideas professed and 
discussed were legal or illegal and, as to each course or book or lecture, ban it 
or permit it. 

Similarly, the District Court would have to review the rest of 
Columbia’s curriculum - subject matter, textbooks, lectures - to determine 
whether there are enough courses with pro-male views to offset any anti-male 
views it finds in the women’s studies courses. If not, it would have to enjoin 
Columbia to create a men’s studies curriculum and decide what such a 
curriculum looks like, whether it is courses about the powers females use to 
manipulate men, women’s carte blanche to do whatever they want regardless of 
ethics or law, and the prevalent danger of female paternity and marriage fraud, 
as plaintiff suggests, or something else. Constitutional, statutory and regulatory 
law all prohibit such profound interference with the University’s academic 
freedom. 

B. The Complaint Does Not Allege That 

Men and Women Are Treated Differently at Columbia 

1. Plaintiff Alleges No Facts Showing that Women’s Studies 
Courses Discriminate Against Men 

As discussed above, no court, consistent with the First 
Amendment, can pass judgment on the ideological or political content of 
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private college courses. In addition, an attack on the content of courses to 
which all students are admitted on equal terms simply does not allege 
discrimination. While plaintiff pleads his disdain for feminism at length, he 
“does not refer to a single situation” in which Columbia treated him (or any 
other male student) differently than a similarly situated female student. Odom 
v. Columbia Univ., 906 F. Supp. 188, 194 (S.D.N.Y. 1995) (dismissing 
student’s discrimination claim where no actual example of disparate treatment 
was alleged). Discrimination exists when the “complainant is . . . subjected to 
differential treatment.” Jackson v. Birmingham Bd. ofEduc., 544 U.S. 167, 
174, 125 S. Ct. 1497, 1504 (2005). Plaintiff alleges no such differential 

7 

treatment; all of his claims should be dismissed for this reason as well. 


7 

Differential treatment is the essence of discrimination whether alleged 
under Title IX, see Jackson , 544 U.S. at 173, 125 S. Ct. at 1503, the Equal 
Protection Clause, see Sound Aircraft Servs., Inc. v. Town of East Hampton, 
192 F.3d 329, 335 (2d Cir. 1999) (“At its core, equal protection prohibits the 
government from treating similarly situated persons differently.”); Weser v. 
Glen, 190 F. Supp. 2d 384, 395 (E.D.N.Y. 2002), aff’d, 41 F. App’x 521 (2d 
Cir. 2002) (“intentional discrimination proscribed by Title IX is discrimination 
that violates the Equal Protection Clause”), or state law, see Howe v. Town of 
Hempstead, No. 04 Civ. 0656 (DRH)(ETB), 2006 WL 3095819, at *5 
(E.D.N.Y. Oct. 30, 2006) (prima facie case of discrimination is the same for 
federal and state discrimination claims, including claims brought pursuant to 
N.Y. Civ. Rights Law § 40-c). 
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Plaintiff makes liberal use of phrases such as “intentional 
discriminatory impact” (A. 12, Compl. ( ][ 1(d)), “discriminatory intent” (A. 24, 
Compl. ( ][ 89), “hostile learning environment” (A. 24, Compl. f 94), “bias” 

(A. 25, Compl. f 101), “prejudice” (A. 26, Compl. f 104), “disparate treatment” 
(A. 28, Compl. f 123), “dissimilar treatment” (A. 28, Compl. f 124), “invidious 
discriminatory practices” (A. 28, Compl. f 125), and “disparate impact” (A. 35, 
Compl. ‘H 188), but to survive a motion to dismiss “requires more than labels 
and conclusions,” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 
S. Ct. 1955, 1965 (2007). Based on facts, not “[tjhreadbare recitals of the 
elements of a cause of action, supported by mere conclusory statements,” the 
plaintiff must “state[] a plausible claim for relief [to] survivef] a motion to 
dismiss.” Ashcroft v. Iqbal , 129 S. Ct. 1937, 1949-50 (2009). 

Plaintiff does not do that. He does not allege that men are 
excluded from women’s studies courses, and he does not allege a single 
instance in which any man was treated differently than his female classmates. 
Indeed, plaintiff does not allege anything about any actual person or about any 
actual course ever taught at Columbia. His claim of discrimination, in its 
entirety, is based on his critique of feminist ideas and on conclusory, rhetorical 
assertions of the injury men suffer from the alleged dominance of feminist 
thinking. That does not state a claim. See Yusuf v. Vassar College, 35 F.3d 
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709, 713 (2d Cir. 1994) (a “plaintiff alleging . . . gender discrimination by a 
university must do more than recite conclusory assertions”). Like the plaintiff 
alleging race discrimination in Irvin v. Mister Car Wash, No. 8:08-cv-1829-T- 
24-EAJ, 2008 WL 4642286, at *2 (M.D. Fla. October 20, 2008), plaintiff asks 
the Court “to grapple with . . . history and sociology,” based only upon “magic 
words . . . that are not supported by facts.” 

2. Plaintiff Alleges No Facts Showing that the Absence of a 
Men’s Studies Curriculum Discriminates Against Men 

The allegation that the absence of courses labeled “men’s studies” 
discriminates against men is also based solely on rhetoric. To begin with, 
plaintiff argues that the University “bans educational programs, concepts, and 
facts not considered Feminist” (Appellant’s Brief at 11), that “a Men’s Studies 
Program is banished from the University” (id. at 12), and that Columbia 
“censors male oriented viewpoints” (id. at 48 n.8). But the notion that 
Columbia has “banished” men’s studies and censored male viewpoints is not 
supported by a single allegation of fact. Plaintiff does not name any professor 
who was allegedly fired or denied a position, any textbook that was banned, any 
course proposal that was vetoed, any speaking invitation that was rescinded 
because of anti-male bias. It is just rhetoric; no actual act of discrimination is 
alleged. 
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Plaintiffs contention that women’s studies courses, uncorrected by 
an explicit men’s studies curriculum, injure men is likewise unsupported by any 
allegation of fact. While plaintiff asserts that, by failing to establish a men’s 
studies curriculum, Columbia “erects barriers to him effectively competing with 
female students and alumni” (id. at 12-13), and withholds the “knowledge, 
training, contacts, and support for competing with females” (id. at 30), thereby 
providing women “with a golf-like handicap in education and career 
opportunities” (id. at 45), the Complaint does not allege anything about any 
man denied any opportunity or advantage that would (or even might) have 
come to him had he been able to take a course labeled “men’s studies.” To be 
sure, plaintiff cannot allege that the absence of a men’s studies curriculum at 
Columbia has prevented male graduates from competing successfully with 
women for the highest positions in business, government, academia or the 
professions. 

Plaintiff’s demand for the creation of a “men’s studies” curriculum 
suggests he is arguing that, if a university offers courses about one group, it 
must offer courses about other, arguably opposing or competing groups. In 
plaintiff’s words, the existence of women’s studies courses demands 
“countervailing pro-male Men’s Studies ... to counter the dissembling 
Feminist dogma.” (A. 25, Compl. ( ][ 100; see also A. 23, Compl. ( ][ 86 
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(“Columbia . . . do[es] not balance the Feminist doctrine and dogma with a 
masculine curriculum”)). 8 No statute or constitutional principle, however, 
mandates that a college balance its course offerings in that fashion. 9 

Colleges and universities are filled with courses and research 
centers that focus on particular subject matter, and sometimes on particular 
racial, ethnic or religious groups. 10 While members of different racial, ethnic or 
religious groups might feel slighted, or disagree with the perspective of the 
textbooks or the professors, in the absence of any allegation of exclusion or 


8 As discussed above, plaintiff cannot even allege that the field of “men’s 
studies” (as opposed to the virtually limitless number of courses that cover the 
thoughts, writings, and actions of men) exists as a distinct scholarly discipline, 
and plaintiffs’ description of what a “masculine curriculum” might teach, see 
pp. 17-18, supra, bears no resemblance to a legitimate college course of study. 

9 Columbia’s Center for Contemporary Black History “promotes the 
critical study of black history, culture, and politics within urban America since 
1900, with an emphasis on understanding the central role of black intellectuals 
and public leaders in the making of modern society.” See Center for 
Contemporary Black History: The Mission of CCBH, 
www.columbia.edu/cu/ccbh/html/ccbh_about.html. Following plaintiff s 
reasoning, this would require Columbia to create another center emphasizing 
the role of white intellectuals and public leaders. There is no support for that 
contention. 

10 Columbia has research institutes or centers on Contemporary Black 
History, Brazilian Studies, French and Francophone Studies, Iranian Studies, 
Israel and Jewish Studies, and Latin American Studies, to name just a few. See 
Columbia University: Research Institutes and Centers, 
www.columbia.edu/research/research_institutes.html. 
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differential treatment, there is no claim of discrimination. Likewise with 
respect to gender. The fact that plaintiff resents what he understands to be the 
perspective on women and gender at the IRWG does not allege discrimination 
in the absence of any claim of exclusion or differential treatment, and it does 
not entitle plaintiff to the creation of a new men’s studies curriculum at 
Columbia. 

Finally, all of plaintiff’s arguments are premised on the notion that 
the Columbia curriculum does not teach about men or about issues of interest to 
men. That underlying claim is itself unsupported rhetoric. Plaintiff does not 
explain how a philosophy course on Aquinas, Galileo, Gassendi, Descartes, 
Spinoza, Leibniz, Berkeley, Hume, and Kant; an art history course on the male 
nude in western art; a history course on the American presidency since 1945; a 
classics course on Plato; an American Studies course on the Supreme Court; or 
an English course on Milton (or Shakespeare, or Beckett and Nabokov, or 
Pinter, or O’Neill, or Williams and Miller) reflect an absence of “male 
studies.” 11 Nor does plaintiff allege anything to explain how the lectures, texts 


11 See http://www.columbia.edu/cu/philosophy/crs/main/intro/index.html 
(Philosophy); 

http://www.columbia.edU/cu/arthistory/html/dept_courses_s_2009.html#l_2 
(Art History); 

http://www. college, columbia.edu/bulletin/depts/history. php?tab=courses 
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or discussions in any of the thousands of other courses offered at Columbia 
discriminate against men. Plaintiff would like to see courses teaching about 
“the powers females often use to manipulate [men]” (A. 40, Compl. f 231), 
courses asserting “that females have a cart [sic] blanche to do whatever they 
want regardless of ethics or law” (A. 41, f 235), courses instructing “on how to 
avoid false accusations by females of sexual harassment or rape” (A. 41, 

Compl. f 240), and courses “alert[ing] males to the prevalent danger of female 
paternity . . . [and] marriage fraud” (A. 42, Compl. f][ 246-47), but no law 
allows plaintiff (or the courts) to dictate the political and ideological perspective 
from which professors must teach. 

3. Plaintiff Alleges No Facts Stating a Claim Under Title IX 

The absence of any actual allegation of discriminatory conduct is 

fatal to all of plaintiffs claims, but in what appears to be a semi-facetious 
attempt to bring his Complaint within the Title IX precedents on access to 
athletic opportunities, plaintiff alleges that “Women’s Studies programs are 
today the varsity sport of choice for females at Columbia in its never-ending 
war against men.” (A. 34, Compl. f 177). From this premise, he argues that, 

(History); http://www.columbia.edu/cu/classics/program/courses.html 
(Classics); http://www.columbia.edu/cu/amstudies/courses/intermediate.html 
(American Studies); http://www.columbia.edu/cu/english/ug_distcours.htm 
(English). 
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“[i]f Title IX can require universities receiving federal financial assistance to 
provide separate female athletic programs, then it surely can require Columbia 
University to provide a Men’s Studies program that takes the masculine point of 
view.” (A. 36, Compl. ( ][ 193). That proposition is mistaken for a number of 
reasons. 

First of all, substantive academic courses are not sports. Requiring 
the creation of women’s sports teams or the provision of equivalent athletic 
facilities does not raise the First Amendment academic freedom problems that 
flow from telling a university what it must teach. As noted above, the Title IX 
regulations affirmatively disclaim any intention to require particular curricular 
materials. 34 C.F.R. § 106.42 (2009). Moreover, even if women’s studies were 
treated as a sport, there would be no Title IX issue. Men are not excluded from 
the “team” - the women’s studies courses - or otherwise treated differently than 
women. See 34 C.F.R. § 106.41(a) (2009) (“No person shall, on the basis of 
sex, be excluded from participation in, be denied the benefits of, be treated 
differently from another person or otherwise be discriminated against in any 
interscholastic, intercollegiate, club or intramural athletics . . . .”). Similarly, 
even if one were to assume that women’s studies courses are not of interest to 
men, plaintiff could not plausibly deny that there are thousands of other courses 
available at Columbia that are. See 34 C.F.R. § 106.41(c)(1) (2009) (among 
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criteria for evaluating equal athletic opportunity is whether selection of sports 
accommodates interests of both sexes). 

4. Plaintiff Alleges No Facts That Would Support an 
Inference of Discriminatory Intent 

The Complaint also fails because it does not allege facts from 
which it could be inferred that Columbia has acted with discriminatory intent. 
See Yusuf, 35 F.3d at 713 (plaintiff must allege “circumstances giving rise to a 
plausible inference of [] discriminatory intent”); Weser, 190 F. Supp. 2d at 395 
(E.D.N.Y. 2002), aff’d, 41 F. App’x 521 (2d Cir. 2002) (plaintiff must allege 
intentional discrimination to state a claim under Title IX); Butler v. City of 
Batavia, 545 F. Supp. 2d 289, 293 (W.D.N.Y. 2008) (dismissing discrimination 
claim where allegation of intent was based on mere speculation and a 
“formulaic recitation of the elements of a cause of action”) (internal citations 
omitted). To survive a motion to dismiss, plaintiff would have to allege specific 
facts leading to a plausible conclusion that Columbia created a women’s studies 
program “because of, not merely in spite of’ any alleged adverse effects on 
men. Hayden v. County of Nassau, 180 F.3d 42, 50 (2d Cir. 1999); Grimes v. 
Sobol, 832 F. Supp. 704, 708 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 (2d Cir. 

1994) (same). He can allege nothing of the kind. 

Plaintiff does not even attempt to explain why Columbia 
University would be motivated by anti-male bias. Nor does he attempt to 
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identify who it is at Columbia that is prejudiced against men. Instead, to justify 
an inference that Columbia permits the teaching of women’s studies because of 
anti-male animus, he simply repeats his allegation that women’s studies courses 
are anti-male. See, e.g., A. 24, Compl. ( ][ 91 (“Columbia’s Women’s Studies 
program demonizes men and exalts women as a manifestation of the ill will that 
lies behind the program”); A. 23, Compl. ][ 85 (“Columbia University’s 
Women’s Studies program is deficient of texts and instruction that offer a male¬ 
positive perspective of men, which infers [sic] that one motivation for the 
program is antipathy toward men”); A. 24, Compl. ][ 89 (“The negative 
stereotyping of men and lack of balance between female and male perspectives . 
. . reveal a discriminatory intent motivated by bigotry”); Appellant’s Brief at 40 
(“The Amended Complaint alleges that one motivation on the part of Columbia 
and the State is ill-will toward male students and alumni. . .”). Plaintiff’s 
circular reasoning does not give rise to an inference of discriminatory intent. 

Columbia, like virtually every other major university, offers courses in 

12 

women’s studies. Plaintiff’s anti-feminist polemic cannot transform that 


12 Every Ivy League university has a program in women’s studies. See 
www.pembrokecenter.org/about/ (Brown); www.arts.cornell.edu/fgss/ 

(Cornell); www.dartmouth.edu/~wstudies/ (Dartmouth); 

www.fas.harvard.edu/~wgs/undergraduate%20program/Undergraduate%20prog 
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simple fact into evidence of anti-male animus. The Complaint alleges nothing 
that would support an inference that the administration or faculty of the 
University wants “the civil rights of today’s males [] minimized or eliminated,” 
A. 22, Compl. ( ][ 74, or otherwise seeks to harm men. 

Plaintiff argues that it is “unsettled” whether he must allege 
discriminatory intent, or merely a disparate impact, to the extent he asserts a 
claim for violation of the regulations under Title IX. (Appellant’s Brief at 39). 
The cases plaintiff cites rely on a footnote in Guardians Ass’n v. Civil Service 
Comm’n of the City of New York, 463 U.S. 582, 607 n. 27, 103 S. Ct. 3221, 
3235 n. 27 (1983), which can be read to permit a private action for violation of 
the disparate-impact regulations under Title VI. A number of cases suggested 
that the same reasoning should apply to Title IX, which was modeled on Title 
VI. In 2001, however, the Supreme Court expressly held that there is not a 
private right of action to enforce the disparate-impact regulations under Title 
VI: 

Neither as originally enacted nor as later amended 
does Title VI display an intent to create a freestanding 
private right of action to enforce regulations 
promulgated under § 602 [the disparate-impact 


ram.html (Harvard); www.sas.upenn.edu/wstudies/ (Penn.); 
www.princeton.edu/~prowom/ (Princeton); www.yale.edu/wgss/ (Yale). 


36 



regulations]. We therefore hold that no such right of 
action exists. 

Alexander v. Sandoval, 532 U.S. 275, 293, 121 S. Ct. 1511, 1523 (2001). 
Accordingly, applying the same reasoning to Title IX, there is no private right 
of action to enforce disparate-impact regulations; plaintiff must allege 
intentional discrimination. Weser, 190 F. Supp. 2d at 395, aff’d, 41 F. App’x 
521 (2d Cir. 2002) (“Because Title IX is derived from Title VI, Alexander v. 
Sandoval implies that no such private right of action [enforcing disparate- 
impact regulations] exists under Title IX as well”). In any event, as discussed 
above, plaintiff does not allege any disparate impact. He offers only rhetoric, 
not a single example of any opportunity any man has been denied - with respect 
to employment, education, or otherwise - because women’s studies courses are 
taught or because none of Columbia’s many thousands of courses is 
denominated “men’s studies.” 

III. 

COLUMBIA IS NOT A STATE ACTOR 

All of plaintiff’s claims fail both because plaintiff lacks standing to 

sue and because he has not alleged actionable discrimination. His equal 
protection claim, asserted via 42 U.S.C. § 1983, also fails because Columbia is 
not a state actor. A private party defendant acts “under color of state law,” a 
prerequisite to liability under § 1983, Phillips v. The Sage Colleges, 83 F. 
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App’x 340, 341 (2d Cir. 2003), only if there is a “close nexus between the State 


and the challenged action” of the defendant. Jackson v. Metropolitan Edison 
Co., 419 U.S. 345, 351, 95 S. Ct. 449, 453 (1974). This requirement “assure[s] 
that constitutional standards are invoked only when it can be said the State is 
responsible for the specific conduct of which the plaintiff complains.” Den 
Hollander v. Copacabana Nightclub, No. 07 Civ. 5873 (MGC), 2008 WL 
4449429, at *2 (S.D.N.Y. Sept. 29, 2008) (emphasis in original) (rejecting Den 
Hollander’s argument that the state’s regulation of liquor sales made a bar a 
state actor when it charged women less than men for admission). New York 
State is not responsible for Columbia’s decision to teach women’s studies or for 
the content of women’s studies courses. Accordingly, the University has not 
acted under color of state law, and plaintiff’s section 1983 claim fails for that 
reason as well. 

To begin with, there is abundant authority that Columbia, in 
particular, 13 and private colleges and universities, in general, 14 are not state 


13 See Milton v. Alvarez, No. 04 Civ. 8265SAS, 2005 WL 1705523, at *3 
(S.D.N.Y. July 19, 2005) (Columbia not a state actor); Fundator v. Columbia 
University, No. 95 Civ. 9653 (DC), 1996 WL 197780, at *1 (S.D.N.Y. Apr. 23, 
1996) (same); Gilinsky v. Columbia University, 488 F. Supp. 1309, 1311-1312 
(S.D.N.Y. 1980) (same); Grossnerv. Trustees of Columbia University, 287 F. 
Supp. 535, 549 (S.D.N.Y. 1968) (same). 
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actors. Plaintiffs contrary claim, based on the allegation that the University 


receives state funds (A. 20-21, 30-31, Compl. ( ][ ( ][ 49-51, 63-68, 149-54, 157), 
and is subject to state regulation (A. 16-20, 29-30, Compl. ( ][ ( ][ 24-48, 136-43), 
finds no support in the law. It is well-established that “[ejxtensive regulation 
and public funding, either alone or taken together, will not transform a private 
actor into a state actor.” Leeds v. Meltz, 85 F.3d 51, 54 (2d Cir. 1996). Indeed, 
the Supreme Court has specifically rejected the argument that a private school’s 
dependence on state funds, or its regulation by the state, converts its actions into 
state action. In Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982), a 
constitutional challenge to the plaintiffs’ discharge by a private school, the 
Court held that the school was not a state actor even though “virtually all of the 
school’s income was derived from government funding,” and despite the fact 
that the school was subject to “extensive regulation” by the state, because 
neither the funding nor the regulation made the state responsible for the 


14 See Phillips, 83 F. App’x at 341 (The Sage Colleges not state actors); 
Hack v. The President and Fellows of Yale College, 237 F.3d 81, 83-85 (2d Cir. 
2000) (Yale not a state actor); Albert v. Carovano, 851 F.2d 561, 571 (2d Cir. 
1988) (Hamilton College not a state actor); Wahba v. New York University, 492 
F.2d 96, 100-103 (2d Cir. 1974) (NYU not a state actor); Grafton v. Brooklyn 
Law School, 478 F.2d 1137, 1143 (2d Cir. 1973) (Brooklyn Law School not a 
state actor); Curto v. Smith, 248 F. Supp. 2d 132, 140 (N.D.N.Y. 2003) (Cornell 
not a state actor); Tavoloni v. Mount Sinai Medical Center, 984 F. Supp. 196, 
204 (S.D.N.Y. 1997) (Mount Sinai School of Medicine not a state actor). 
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school’s decision to fire the plaintiffs. Id. at 840-41, 102 S. Ct. at 2271; see 
also Powe v. Miles, 407 F.2d 73, 81 (2d Cir. 1968) (allegations that state 
regulates educational standards and provides financial aid insufficient to 
establish state action); Liburd v. Bronx Lebanon Hosp. Center, No. 07 Civ. 
11316 (HB), 2008 WL 3861352, at *7-8 (S.D.N.Y. Aug. 19, 2008) (private 
hospital not a state actor simply because it received state funding and was 
subject to regulation); Fundator, 1996 WL 197780, at *1 (Columbia not a state 
actor because “[sjtate financial assistance ... is insufficient to demonstrate state 
action”); Grossner, 287 F. Supp. at 547-48 (Columbia not a state actor because 
“receipt of money from the State is not, without a good deal more, enough to 
make the recipient an agency or instrumentality of the Government”). 

Plaintiff also mentions that Columbia received its charter from the 
state legislature in 1787 (A. 29, Compl. ( ][ 132), and that it received state land in 
the same year (A. 29, Compl. f 135). These allegations of centuries-old state 
aid are likewise insufficient to establish state action because they do not 
demonstrate state responsibility for the women’s studies courses at issue. See 
Tavoloni, 984 F. Supp. at 201-02 (university hospital not transformed into state 
actor by state’s provision of space, personnel and facilities because there was no 
“connection between the action complained of and the state support or 
regulation”); see also Hack, 237 F.3d at 83-84 (despite being “chartered by 
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special legislation,” Yale was not a state actor because the “state could not 
control Yale’s policies and operations even if it chose to”); Grafton, 478 F.2d at 
1141-42 (Brooklyn Law School not a state actor even though it bought its 
property at a deep discount from New York City and received money pursuant 
to N.Y. Educ. Law § 6401 (McKinney 2009) for each degree conferred); Curto, 
248 F. Supp. 2d at 139-40 (Cornell’s College of Veterinary Medicine not a state 
actor despite its creation through state statute, its receipt of state funds, and its 
frequent consultation with SUNY Board of Trustees). 

Doubtless aware of the insufficiency of what he can show - that 
Columbia receives state funding and is subject to some state regulation - 
plaintiff also alleges that the state defendants “control what is taught. . . [at] 
Columbia University” (A. 19, Compl. ( j[ 41), and have “established objectives . . 

. by which Women’s Studies programs would advocate and spread Feminism in 
New York colleges and universities” (A. 17, Compl. ( j[ 38) with the goal of 
“remaking New York State’s education, government, business, and culture in 
the image of Feminist tenets (A. 17, Compl. f 36).” This is empty rhetoric. 

The state does not “control” what is taught at Columbia (or any private college 
or university), as a review of the regulations to which plaintiff refers makes 
clear. 
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Plaintiff s argument is based on the fact that the Commissioner of 
the Department of Education, acting on authority delegated from the Board of 
Regents, establishes regulations governing “the registration of courses of study 
in colleges, professional, technical and other schools.” 8 N.Y. CRR § 13.1(a) 
(2009). Plaintiff suggests that the authority to “register” courses of study 
amounts to “control” over what is taught, as if the Commissioner could or did 
make a content-based review of college curricula, registering those with a 
political, ideological or other perspective he endorsed and refusing to register 
those with which he lacked sympathy. (See A. 29-30, Compl. fj[ 139-43.) The 
registration process is, of course, nothing of the kind. 

Under the Commissioner’s regulations, to be registered, a college 
curriculum must “show evidence of careful planning,” its “goals and [] 
objectives” must be “clearly defined in writing,” the college must have a 
“reviewing system” to “estimate the success of students and faculty in 
achieving such goals and objectives,” and the “content and duration of 
curricula” must be “designed to implement their purposes.” 8 N.Y. CRR 
§ 52.1(b)(3) (2009). In addition, the college or university must possess the 
financial resources to accomplish the mission of each registered curriculum, it 
must have adequate classrooms, laboratories, libraries, and other facilities, its 
faculty must have adequate training and have earned the appropriate degrees, 
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courses must be offered with sufficient frequency to allow students to timely 
earn their degrees, course descriptions must clearly state the subject matter and 
requirements of each course, credit must be granted only to students who 
successfully achieve the goals of the course, and so on. 8 N.Y. CRR § 52.2 
(2009). As these regulations make clear, “registration” turns on basic measures 
of institutional adequacy to administer the degree programs offered, not on the 
State’s agreement or disagreement with the ideas expressed in those programs. 
To be sure, were it otherwise, the State would be in wholesale violation of the 
university’s First Amendment right of academic freedom. (See supra Point 
11(A).) 

The courts have held, over and over again, that a state’s regulation 
of, and financial contribution to, its private colleges and universities does not 
transform the actions of those institutions into state action. The Complaint 
offers nothing that would allow for a contrary conclusion with respect to the 
teaching of women’s studies, or the teaching of anything else, at Columbia. 
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CONCLUSION 


For the reasons stated herein, the judgment of the District Court 

dismissing the Complaint in its entirety should be affirmed. 

Dated: New York, New York 
December 14, 2009 


Respectfully submitted, 

FRIEDMAN KAPLAN SEILER & 
ADELMAN LLP 


_ /s/ Robert D. Kaplan _ 

Robert D. Kaplan 
1633 Broadway 
New York, NY 10019 
(212) 833-1100 

Attorneys for defendants Institute for 
Research on Women and Gender at 
Columbia University, School of 
Continuing Education at Columbia 
University, and The Trustees of 
Columbia University in the City of New 
York 


44 



CERTIFICATE OF COMPLIANCE 

I hereby certify that: 

1. This brief complies with Fed. R. App. P. 32(a)(7)(B) 
because it contains 10,051 words, excluding the parts of the brief exempted 
by Fed. R. App. P. 32(a)(7)(B)(iii). 

2. This brief complies with the typeface requirements of Fed. 
R. App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 
32(a)(6) because it has been prepared in a proportionately spaced typeface 
using Word 2003 in 14-point Times New Roman. 


/s/ Robert D. Kaplan 
Robert D. Kaplan 




CERTIFICATE OF SERVICE 


2009-1910-cv Hollander v. Institute for Research on Women & Gender at 

Columbia University 

I hereby certify that two copies of this Brief For The Columbia 
University Defendants-Appellees were sent by Federal Express Next Business Day 
delivery to: 

Roy Den Hollander 
545 East 14 th Street, 10D 
New York, New York 10009 
(212) 995-5201 

Clement J. Colucci 

New York State Department of Law 

120 Broadway 

New York, New York 10271 
(212)416-8634 

Jean-David Barnea 

United State’s Attorney’s Office 

Southern District of New York 

86 Chambers Street 

New York, New York 10007 

(212) 637-2679 


I also certify that the original and nine copies were also sent via Hand delivery to: 

Clerk of Court 

United States Court of Appeals, Second Circuit 
United States Courthouse 
500 Pearl Street, 3' d floor 
New York, New York 10007 
(212)857-8576 


on this 14 day of December 2009. 
Notary Public: 

/s/ Natasha R. Monell 

Sworn to me this 

December 14, 2009 

NATASHA R. MONELL 
Notary Public, State of New York 
No.02MO6123816 
Qualified in Kings County 
Commission Expires March 14, 2009 


/s/ Ramiro A. Honeywell 

RAMIRO A. HONEYWELL 
Record Press, Inc. 

229 West 36 th Street, 8 th Floor 
New York, New York 10018 
(212) 619-4949 



ANTI-VIRUS CERTIFICATION 


Case Name: Hollander v. Institute for Research on Women & Gender at 
Columbia University 
Docket Number: 09-1910-cv 


I, Natasha R. Monell, hereby certify that the Appellee's Brief submitted in 
PDF form as an e-mail attachment to civilcases@ca2.uscourts.gov in the above 
referenced case, was scanned using CA Software Anti-Virus Release 8.3.02 (with 
updated virus definition file as of 12/14/2009) and found to be VIRUS FREE. 


/s/ Natasha R. Monell 
Natasha R. Monell, Esq. 
Record Press, Inc. 


Dated: December 14, 2009 



09-1910-cv 


fHnttrb States Court of Upprnls 
for tfje H>econb Circuit 

Roy Den Ho lla nder, William A. Nosal, 

Plaintiffs-Appellants, 
v. 

Institute for Research on Women & Gender at Columbia University, School 
of Continuing Education at Columbia University, Trustees of Columbia 
University in the City of New York, also known as Columbia University, U.S. 
Department of Education, Richard P. Mills, in his individual capacity, 
Commissioner Richard P. Mills, New York State Commissioner of the 
Department of Education, in his official capacity, Margaret Spellings, U.S. 
Secretary of Education in her official capacity, President James C. Ross, 
President of the New York State Higher Education Services Corp., in his 

OFFICIAL CAPACITY, JAMES C. ROSS, IN HIS INDIVIDUAL CAPACITY, CHANCELLOR 

Robert M. Bennett, Chancellor of the Board of Regents, in his official 
capacity, Robert M Bennett, in his individual capacity, Board of Regents of 
the University of the State, in his or her official and individual capacity, 

Defendants-Appellees. 

On Appeal from the United States District Court 
for the Southern District of New York 


BRIEF FOR STATE DEFENDANTS-APPELLEES 


Barbara D. Underwood 
Solicitor General 
Peter Karanjia 

Special Counsel to the Solicitor General 
Patrick J. Walsh 
Assistant Solicitor General 
of Counsel 


Andrew M. Cuomo 
Attorney General of the 
State of New York 

Attorney for State Defendants-Appellees 
120 Broadway, 25th Floor 
New York, New York 10271 
(212) 416-6197 

Dated: December 14, 2009 









TABLE OF CONTENTS 


PAGE 

TABLE OF AUTHORITIES.iii 

PRELIMINARY STATEMENT .1 

STATEMENT OF JURISDICTION.4 

ISSUES PRESENTED FOR REVIEW.4 

STATEMENT OF THE CASE .5 

A. The Amended Complaint.5 

1. Plaintiff s Characterization of Feminism as a Religion, 

and His Allegations of Harm .5 

2. Plaintiffs Claims Against the State Defendants.8 

B. Statutory Background and the Role of the 

State Defendants .10 

C. The Order Below.15 

STANDARD OF REVIEW .17 

SUMMARY OF ARGUMENT .18 

ARGUMENT.20 

POINT I- PLAINTIFF LACKS STANDING .20 

POINT II- THE STATE DEFENDANTS HAVE NOT 

VIOLATED THE ESTABLISHMENT CLAUSE .26 


i 


















TABLE OF CONTENTS (CONTINUED) 


PAGE 

A. Feminism is Not a Religion For Establishment Clause 

Purposes.27 

B. The State’s Approval of Academic Programs and Provision 
of Aid to Columbia and Students on Purely Secular 
Grounds Does Not Violate the Establishment Clause. ... 30 

POINT III - THE STATE DEFENDANTS HAVE NOT 
DISCRIMINATED AGAINST PLAINTIFF 
BASED ON HIS SEX.33 

CONCLUSION .35 


ii 






TABLE OF AUTHORITIES 


CASES PAGE 

Agostini v. Felton, 

521 U.S. 203 (1997) . 32 

Altman v. Bedford Cent. SchoolDist., 

245 F.3d 49 (2d Cir. 2001) . 25, 30 

Ashcroft v. Iqbal, 

129 S. Ct. 1937 (2009) . 17, 18, 23 

BellAtl. Corp. v. Twombly, 

550 U.S. 544 (2007) . 17, 23 

Corp. of Presiding Bishop of Church of Jesus Christ of Latter-Day 
Saints v. Amos, 

483 U.S. 327 (1987) . 31 

Dor emus v. Bd. ofEduc. of Hawthorne, 

342 U.S. 429 (1952) . 25 

Excelsior College v. N.Y. State Educ. Dep’t, 

306 A.D.2d 675 (3d Dep’t 2003) . 14 

Field Day ; LLC v. County of Suffolk, 

463 F.3d 167 (2d Cir. 2006). 17 

Hein v. Freedom From Religion Found., 

551 U.S. 587 (2007) . 24, 25 

Hollander v. Copacabana Nightclub, 

580 F. Supp. 2d 335 (S.D.N.Y. 2008) 


iii 


7 













TABLE OF AUTHORITIES (CONTINUED) 

CASES PAGE 

Hollander v. United States, 

No. 08-6183cv, 2009 WL 4350252 (2d Cir. Dec. 3, 2009) .7 

Jaghory v. N.Y. State Dep’t of Educ., 

131 F.3d 326 (2d Cir. 1997). 17 

Jones v. As true, 

526 F. Supp. 2d 455 (S.D.N.Y. 2007). 17 

Lemon v. Kurtzman, 

403 U.S. 602 (1971) . 30 

Lujan v. Defenders of Wildlife, 

504 U.S. 555 (1992). 20, 23 

Matter of Warder v. Bd. of Regents, 

53 N.Y.2d 186 (1981). 11, 13 

Mitchell v. Helms, 

530 U.S. 793 (2000) . 31 

Moore v. Bd. of Regents, 

44 N.Y.2d 593 (1978) . 13 

Patrick v. LeFevre, 

745 F.2d 153 (2d Cir. 1984) . 27 

Shain v. Ellison, 

356 F.3d 211 (2d Cir. 2004) . 20 

U.S. v. Allen, 

760 F.2d 447 (2d Cir. 1985). 27-29 


iv 














TABLE OF AUTHORITIES (CONTINUED) 


CASES PAGE 

Valley Forge Christian Coll. v. Ams. United for 
Separation of Church & State, 

454 U.S. 464 (1982) . 20,21,22 

Warth v. Seldin, 

422 U.S. 490 (1975) . 20 

Wisconsin v. Yoder, 

406 U.S. 205 (1972) . 27 

Zelman v. Simmons-Harris, 

536 U.S. 639 (2002) . 26, 32 

STATUTES 
20 U.S.C. 

§ 1071 et seq. .14 

§ 1085 . 14 

§ 1681 et seq. .8, 34 

Education Law 

§ 101 . 10 , 11 

§ 201 .10 

§ 207 11 

§210 .11 

§214 10 

§ 652 14 

§ 661 15 

§§ 666-669 . 14 

§§ 670-679 . 14 

§ 680 14 

§ 6401 . 8, 14, 32 


v 





















TABLE OF AUTHORITIES (CONTINUED) 
REGULATIONS PAGE 

8 N.Y.C.R.R. 

§ 3.47 .12 

§ 3.50 .12 

§52.1 .12 

§ 52.2 .12, 13 

F.R.A.P. § 43 .9 

Fed. R. Civ. P. 12.17 


vi 









PRELIMINARY STATEMENT 


In this putative class action, plaintiff-appellant Roy Den Hollander, 
an alumnus of Columbia University, seeks an injunction barring Columbia 
from offering a Women’s Studies Program, and enjoining federal and state 
funding of Columbia, on the theory that Women’s Studies propagates 
“Feminism,” which plaintiff characterizes as a “modern-day religion,” in 
violation of the Establishment Clause of the Constitution. 1 

According to plaintiff, Women’s Studies propagates the belief “that 
females are divine princesses and men the minions of Satan” (Joint 
Appendix [“JA.”] 14). He seeks an order banishing the discipline from the 
curriculum or, in the alternative, requiring Columbia to introduce a formal 
program in “Men’s Studies” (JA. 45-46). Plaintiff claims that such a 
program would train men “to recognize and handle the powers females 
often use to manipulate them, such as the male-paralyzing power of 
beauty, sexual power, verbal skills, victim power, and the male biological 
instinct to protect females at the price of harm to himself’ (JA. 40). 


1 Plaintiff William A. Nosal appears to have withdrawn from this 
action, at least insofar as he purported to act as a class representative. 
See PL Br. at l; see also n.6, infra. 



Proceeding as a pro se attorney, plaintiff contends that the 
defendants have violated his constitutional rights and discriminated 
against him by supporting Women’s Studies at Columbia. In addition to 
suing various entities associated with Columbia, together with the United 
States Department of Education, plaintiff has named as defendants the 
Board of Regents of the University of the State of New York (“Regents”) 
and its Chancellor; the New York State Commissioner of the Department 
of Education; and the President of the New York State Higher Education 
Services Corporation (collectively, the “State defendants”). Plaintiff 
alleges that the State defendants have violated: l) the Establishment 
Clause of the First Amendment “by aiding and advancing the modern-day 
religion of Feminism” at Columbia; and 2) the Equal Protection Clause of 
the Fourteenth Amendment, and Title IX of the Education Amendments 
of 1972, 20 U.S.C. § 1681, et seq., “by fostering, supporting and assisting 
the intentional discriminatory impact against men by Columbia’s . . . 
Women’s Studies program” (JA. 13). 

In an April 30, 2009 Judgment and an accompanying April 23, 2009 
Order, the United States District Court for the Southern District of New 
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York (Kaplan, J.) affirmed the report and recommendation of a magistrate 
judge, dismissing the suit for lack of standing. The court also dismissed 
the Establishment Clause claims on the alternative ground that “they are 
absurd and utterly without merit,” noting that “[feminism] is no more a 
religion than physics, and at least the core of the complaint therefore is 
frivolous” (JA. 49). 

The district court’s dismissal should be affirmed because plaintiff 
lacks standing, as the court held. In addition, plaintiffs claims fail on the 
merits. “Feminism” is not a religion for Establishment Clause purposes, 
and even if it were, settled case law establishes that the State defendants’ 
approval of degree programs and provision of financial aid to universities 
or students on neutral, secular terms does not violate the Establishment 
Clause. Finally, plaintiffs Equal Protection and Title IX claims fail, 
because he does not allege that the State defendants have engaged in any 
discriminatory conduct or policies. The State defendants do not determine 
the substance of any academic programs taught at Columbia, and while 
plaintiff may disagree with “feminism,” as he understands it, he has not 
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alleged that any state action has deprived him of an opportunity available 
to women. 

STATEMENT OF JURISDICTION 

Plaintiff invoked the district court’s jurisdiction pursuant to 28 
U.S.C. § 1331. As we explain below, however, the district court lacked 
subject matter jurisdiction over this suit because plaintiff lacks standing 
to assert his claims. This Court has appellate jurisdiction under 28 U.S.C. 
§ 1291, because this is an appeal from the district court’s final judgment, 
entered on April 30, 2009. Plaintiff filed a notice of appeal on May 1, 2009 
(JA. 61). 

ISSUES PRESENTED FOR REVIEW 

1. Does plaintiff have standing to bring this action where (a) he 
does not allege that he has ever taken a course in Women’s Studies at 
Columbia, nor that he was prevented from enrolling in a such a course, 
and (b) he alleges no concrete and particularized harm stemming from 
Columbia’s failure to offer a course in “Men’s Studies”? 
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2. Is feminism a “religion” for Establishment Clause purposes 
and, if so, has the State acted with the purpose or effect of favoring the 
religion of feminism in its registration of educational programs and its 
provision of financial aid to educational institutions based on secular and 
neutral criteria? 

3. Has plaintiff alleged sufficient facts to establish claims against 
the State defendants under the Equal Protection Clause and Title IX, 
where he identifies no state practice or policy that in any way 
discriminates on the basis of sex? 

STATEMENT OF THE CASE 

A. The Amended Complaint 2 

1. Plaintiffs Characterization of Feminism as a Religion, 
and His Allegations of Harm 

Plaintiff Den Hollander (“plaintiff’) claims that Columbia’s program 
in Women’s Studies harms him because it advocates feminism, which he 
equates with “the Nazification of universities in Germany during the 

2 The facts are taken from the Amended Complaint, and are assumed 
to be true, but only for purposes of this appeal. 
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1930s” (JA. 38). He alleges that “Feminist storm-troopers” are trained at 
Columbia to “propagandiz[e] the superiority of females,” and that this 
training teaches women “to use tears, tantrums, fraud, threats of an 
unjust legal system, and sex to take advantage of men” (JA. 38, 43). 
Although plaintiff is unable to identify a single proponent of feminism who 
describes it as a “religion,” he nonetheless characterizes it as one, because, 
in his view, it operates as a comprehensive, moral and ethical belief 
system, inculcates beliefs “based on teachings of certain prophet-like 
individuals, such as Betty Friedan,” and reveres “a pantheon of idols, such 
as Mary Wollstonecraft” (JA. 13-15). Plaintiff also finds evidence of the 
religiosity of feminism in his allegation that it causes female followers to 
act against their self-interest by alienating men, “with the result that 
Feminists often wake up in the middle of the night crying because they are 
alone” (JA. 14). 

Plaintiff contends that Columbia’s propagation of this religion 
“demonizes men,” like plaintiff himself, causing them to feel that they are 
“the inferior sex,” and tramples their pride “under [its] boot-heel” (JA. 24- 
25). In addition, he claims that the Women’s Studies program offers 
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special educational and networking opportunities to women, giving female 
students at Columbia “an exclusive opportunity over their male 
counterparts in the University and society” akin to a “a golf-like handicap 
in America” (JA. 34). Plaintiff does not allege, however, that he ever 
enrolled in courses in Women’s Studies at Columbia, or was denied the 
opportunity to enroll in such courses as a result of his gender. 

Plaintiff also alleges that he is harmed by the absence of a formal 
program in Men’s Studies at Columbia (JA. 34-36, 39-43). He alleges that, 
as a Columbia alumnus, he would enroll in Men’s Studies courses if they 
were available, both for general enlightenment and for use in the lawsuits 
he files to fight “for the rights of men” (JA. 39). 3 According to plaintiff, 
such courses would counter feminism, and would offer instruction on such 
diverse matters as the “connivance of domestic relations courts with 
Feminist groups to . . . throw fathers into the street like bags of garbage”; 

3 This suit is not the only one. See, e.g., Hollander v. United States, 
No. 08-6183cv, 2009 WL 4350252, at *1 (2d Cir. Dec. 3, 2009) 
(Unpublished Summary Order) (affirming dismissal of lawsuit 
challenging Violence Against Women Act); Hollander v. Copacabana 
Nightclub, 580 F. Supp. 2d 335 (S.D.N.Y. 2008) (dismissing action 
challenging “Ladies’ Night” promotions by nightclubs); see also 
http7/www.roydenhollander.com (plaintiffs website, describing 
litigation). 
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the theory that, among the elderly, “caretaker wives are most likely to 
abuse their older, sicker husbands”; and the notion that there is value in 
a man’s contribution to the family through manual activities such as 
“raking the lawn” and “hanging paintings” (JA. 40-42). 

2. Plaintiffs Claims Against the State Defendants 

Based on his theory that feminism is a religion, plaintiff brings three 
claims against the State defendants, asserting that they have violated the 
Establishment Clause, and discriminated against him in violation of his 
constitutional rights to equal protection, and Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681 et seq. 

Plaintiff claims that the Regents and the State Department of 
Education have illegally advanced the religion of feminism by registering 
and approving Women’s Studies as a degree program at Columbia, and by 
providing Columbia with state aid, commonly known as “Bundy Aid,” 
under New York Education Law § 6401 (JA. 17-20). 4 He also claims that 

4 Plaintiff initially named as defendants Robert M. Bennett, as 
Chancellor of the Regents, Richard P. Mills, as Commissioner of the 
State Department of Education, and James C. Ross, as President of the 
New York State Higher Education Services Corporation. Pursuant to 
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the State has violated (and continues to violate) the Establishment Clause 


because the New York State Higher Education Services Corporation 
(“HESC”) provides loan guarantees, grants and scholarships to individual 
students, some of whom elect to attend Columbia, thereby passing these 
benefits into Columbia’s coffers (JA. 21). He alleges that these programs, 
as well as the Regents’ statewide plans and policies, in effect, “requir[e] 
Women’s Studies programs in higher education in New York” (JA. 15), and 
thereby encourage a “sectarian religious view” in violation of the principle 
of neutrality under the Establishment Clause (PI. Br. at 25). 

Plaintiffs Equal Protection and Title IX allegations are based upon 
the premise that feminism and Women’s Studies at Columbia discriminate 
against men, treating them “as the disposable sex ... as though they were 
capitalists attending Moscow State University in the former Soviet Union” 
(JA. 23). Although plaintiff fails to identify any specific instances when he 
was deprived of an opportunity that was accorded to a female student or 
alumna of Columbia, he broadly alleges that women are favored at 
Columbia in terms of educational, career and networking opportunities, 

F.R.A.P. § 43(c)(2), the successors of these officials have been 
automatically substituted as parties, as the corrected caption reflects. 
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and through the “instillation of pride and self-respect” conferred upon 
women by feminism (JA. 25, 33 _ 36). According to plaintiff, by creating, 
approving and funding Women’s Studies, the State is responsible for 
creating this inequitable treatment (JA. 25). 

B. Statutory Background and the Role of the State Defendants 

All institutions of higher education in New York State, whether 
public or private, are part of the University of the State of New York, and 
must comply with its rules and other applicable laws. See New York 
Education Law (“Educ. Law”) § 214. 

The Regents of the University of the State of New York were created 
in 1784 to “encourage and promote education, to visit and inspect [the 
University’s] several institutions and departments, to distribute to or 
expand or administer for them such property and funds as the state may 
appropriate therefor or as the university may own or hold in trust or 
otherwise.” Id. § 201. The Regents appoint a Commissioner of Education 
who is “charged with the general management and supervision of all 
public schools and all of the educational work of the state, including the 
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operations of The University of the State of New York.” Id. § 101. While 
the Regents have broad power to “exercise legislative functions concerning 
the educational system of the state,” they are prohibited from modifying 
“in any degree the freedom of the governing body of any seminary for the 
training of priests or clergyman to determine and regulate the entire 
course of religious, doctrinal or theological instruction to be given in such 
institution.” Id. § 207. Thus, although the Regents have regulatory 
authority over explicitly religious educational institutions, they have no 
authority to judge the correctness of any religious teaching. See Matter of 
Warder v. Bd. of Regents, 53 N.Y.2d 186 (1981) (denial of charter to 
seminary upheld only when based on finding of secular, academic 
deficiencies) 

One of the significant responsibilities delegated to the Regents is the 
power to “register domestic and foreign institutions in terms of New York 
standards, and fix the value of degrees, diplomas and certificates issued 
by institutions of other states or countries and presented for entrance to 
schools, colleges and the professions in this state.” Educ. Law § 210. 
Pursuant to this authority, the Regents have established requirements for 
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undergraduate and graduate degrees. See 8 N.Y.C.R.R. § 3.47. The basic 
requirement is that “[n]o earned undergraduate or graduate degree shall 
be conferred unless the applicant has completed a program registered by 
the [State Department of Education].” See id. § 3.47(a)(1). The Regents 
have established standards governing eligibility of students to pursue 
undergraduate or graduate degrees, see id. § 3.47(a)(2), and general 
standards applicable to all registered undergraduate and graduate 
degrees, see id. § 3.47(c), (d). Currently, the Regents have registered 150 
different degree programs that may be offered by qualifying institutions, 
including twenty in explicitly religious subjects, ranging from an S.M.B. 
degree for a Bachelor of Sacred Music, to an S.T.D. degree for a Doctor of 
Sacred Theology. See id. § 3.50 (listing registered degrees). 

“[Ejvery curriculum creditable toward a degree offered by 
institutions of higher education” in New York State must be registered 
with the State Department of Education. 0 See id. § 52.1(a)(1). Acting 


0 While all courses offered must be “part of a registered curriculum,” 
individual courses are not themselves registered. See id. § 52.1(f); see 
also id. § 52.2 (describing registration standards). The educational 
institution must describe courses offered in writing and state their 
subject matter and requirements. See id. § 52.2(c)(1). 
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under authority delegated by the Regents, the Commissioner has set 
standards for the registration of undergraduate and graduate curricula. 
See id. § 52.2. The Commissioner’s standards address such objective 
criteria as^ (l) financial resources and physical plant and equipment, id. 
§ 52.2(a); (2) sufficiency of trained faculty, id. § 52.2(b); (3) minimal 
amounts of full-time equivalent study with available course selections, id. 
§ 52.2(c); and (4) various other requirements concerning admission to 
programs of study and administration, id. § 52.2(d)-(f). “Registration or 
reregistration of a curriculum may be denied if the commissioner finds 
that curriculum, or any part thereof, not to be in compliance with statute 
or this Title.” Id. § 52.2(1). 

The Commissioner and the Regents can (and do) refuse to register 
proposed degree programs if they fail to meet these secular, religion- 
neutral academic criteria. See Moore v. Bd. of Regents, 44 N.Y.2d 593 
(1978) (denying registration for Ph.D. programs in English and History at 
the State University of New York at Albany for insufficient faculty 
resources); Matter of Warder, 53 N.Y.2d at 186 (denying charter to 
seminary for secular academic deficiencies). 
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In addition to its authority to approve degree programs, the State 
Department of Education provides state aid, known as “Bundy Aid,” to 
qualifying non-profit colleges and universities. See Educ. Law § 6401; 
Excelsior College v. N. Y. State Educ. Dep% 306 A.D.2d 675, 676 (3d Dep’t 
2003). Such awards are granted without regard to academic program 
substance, instead being based upon the number and type of earned 
degrees awarded. See Educ. Law § 6401. 

HESC is an educational corporation and an agency of the State of 
New York created to administer the State’s financial aid programs and the 
Federal Family Education Loan Program (“FFELP”). See Educ. Law 
§ 652(2)(a)-(c), 20 U.S.C. § 1071 et seq. HESC guarantees higher 
education loans made by private lenders under FFELP to New York State 
residents or to persons attending colleges or vocational schools in the 
State. See Educ. Law § 680(l)(b); 20 U.S.C. § 1085(j). HESC also 
administers programs providing direct grants of financial aid to students. 
See Educ. Law §§ 666-669 (general awards), 670-679 (performance-based 
awards). All of these grants and loans are made to individual students, 
who may use the proceeds to attend any eligible institution of higher 
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education and take any course of instruction approved for that institution. 
See Educ. Law § 661. 

C. The Order Below 

Upon motions to dismiss filed by all defendants, a magistrate judge 
(Fox, M. J.) issued a Report and Recommendation recommending that the 
complaint be dismissed for lack of standing (JA. 5059). The Report 
explained that plaintiffs Den Hollander and Nosal had not alleged an 
“injury in fact,” since they failed to allege that they had enrolled in 
Women’s Studies courses at Columbia, thereby suffering direct injury from 
firsthand exposure to their content, nor had they alleged that they were 
discriminated against by being denied the opportunity to enroll in such 
courses (JA. 57-58). The magistrate judge found that, at most, the 
plaintiffs had alleged a “subjective” injury, rather than an “injury in fact,” 
and that “exercising judicial authority over this case would ‘convert the 
judicial process into no more than a vehicle for the vindication of the value 
interests of concerned bystanders’” (JA. 58) (citing Valley Forge Christian 
Coll. v. Ams. United for Separation of Church and State, 454U.S.464,473 
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(1982)). The magistrate further noted that to the extent the plaintiffs 
alleged an injury based on the absence of Men’s Studies at Columbia, such 


injury is not “concrete and particularized,” but rather, is “conjectural or 
hypothetical” (JA. 58) (citing Gully v. Natl Credit Union Admin. Bd., 341 
F.3d 155, 160 (2d Cir. 2003)). 

The district court affirmed this dismissal for the same reasons, and, 
in the alternative, dismissed the claims on the merits. The court noted 
that “[t]he Establishment Clause claims . . . are absurd and utterly 
without merit,” for “[fjeminism is no more a religion than physics, and at 
least the core of the complaint is therefore frivolous” (JA. 49). Den 
Hollander and Nosal filed a notice of appeal (JA. 60), but only Den 
Hollander has challenged the decision below in his brief on appeal. 6 


6 Although Den Hollander’s brief is submitted on behalf of “plaintiffs- 
appellants” (Br. at 61), it notes that “since the filing of this appeal, Mr. 
Nosal has withdrawn as a class representative” (id. at l), and alleges 
standing only on behalf of Den Hollander himself (see id. at 24, 26-31). 
Thus, to the extent that Nosal is participating in this appeal in his 
capacity as a named plaintiff (but not a class representative), his claims 
have been abandoned. 
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STANDARD OF REVIEW 


This Court reviews denovo a district court’s dismissal of a complaint 
under Rules 12(b)(1) and 12(b)(6). See Jaghory v. N.Y. State Dep’t of 
Educ., 131 F.3d 326, 329 (2d Cir. 1997). 

Where, as here, the defendants have moved to dismiss for lack of 
standing, the plaintiff bears the burden of demonstrating that the Court 
has subject matter jurisdiction over the suit. See Field Day, LLC v. 
County of Suffolk, 463 F.3d 167, 175 (2d Cir. 2006). In considering a 
motion to dismiss for lack of subject matter under Fed. R. Civ. P. 12(b)(1), 
“federal courts need not accept as true contested jurisdictional 
allegations [;] [rjather, a court may resolve disputed jurisdictional facts by 
referring to evidence outside the pleadings. Jones v. Astrue, 526 F. Supp. 
2d 455, 458 (S.D.N.Y. 2007). 

To avoid dismissal for failure to state a claim under Rule 12(b)(6), a 
complaint must “state a claim to relief that is plausible on its faced Bell 
Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007) (emphasis added); see also 
Ashcroft v. Iqbal, 129 S. Ct. 1937, 1950 (2009) (“only a complaint that 
states a plausible claim for relief survives a motion to dismiss.”). This 
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standard “demands more than unadorned, the-defendant-unlawfully- 
harmed-me accusation.” Iqbal, 129 S. Ct. at 1949 (2009) (citing Twombly, 
550 U.S. at 555). 


SUMMARY OF ARGUMENT 

The court below correctly held that plaintiff lacks standing to bring 
his claims. Plaintiff has alleged no actual or imminent injury, instead 
objecting to the values and ideas that he associates with feminism. He has 
not alleged that he ever enrolled in courses in Women’s Studies at 
Columbia, or that he has been denied the opportunity to enroll in such 
courses. To the extent that plaintiff complains of harm stemming from 
what he characterizes as a pervasive culture of feminism at Columbia, his 
conclusory and implausible allegations are insufficient to withstand a 
motion to dismiss, and the amorphous harm he alleges does not satisfy the 
requirement that it be concrete and sufficiently particularized. Plaintiff s 
contention that he is harmed by the unavailability of Men’s Studies at 
Columbia, because he might wish to enroll in such courses at some 
unspecified date in the future, similarly is the type of speculative injury 
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that does not confer standing. Finally, plaintiff has not alleged any facts 
establishing that he satisfies the narrow exception available for taxpayer 
standing. 

Even if plaintiff had standing, his complaint fails on the merits. 
Feminism is not a religion for Establishment Clause purposes, and 
plaintiff does not identify any supporters of Women’s Studies, or advocates 
of feminism, who would so characterize it. In any event, the State’s 
approval and registration of degree programs, and provision of financial 
aid to Columbia and individual students based on neutral, secular criteria, 
does not violate the Establishment Clause. 

Finally, plaintiff s equal protection and Title IX claims fail because 
he has not identified any state statute, regulation or policy that 
discriminates based on sex. He has also failed to identify any state action 
that even arguably discriminates against men. Plaintiff has not been 
denied or excluded from any opportunity available to women based on his 
sex. 


19 



ARGUMENT 


POINT I 

PLAINTIFF LACKS STANDING 

The decision below should be affirmed on the threshold ground that 
plaintiff lacks standing to bring this action. 7 

A “case or controversy” under Article III of the United States 
Constitution is an essential prerequisite to the jurisdiction of the federal 
courts. See Warth v. Seldin, 422 U.S. 490, 498 (1975). “At an irreducible 
minimum,” Article III requires that a plaintiff demonstrate (l) an actual 
or threatened injury, which is (2) fairly traceable to ‘“the putatively illegal 
conduct of the defendant,’” and (3) ‘“likely to be redressed by a favorable 
decision.’” Valley Forge Christian Coll. v. Ams. United for Separation of 
Church & State, 454 U.S. 464, 472 (1982) (citation omitted). This “injury- 
in-fact” must be “concrete and particularized,” and “actual or imminent, 
not ‘conjectural’ or ‘hypothetical.’” Lujan v. Defenders of Wildlife, 504 U.S. 
555, 560 (1992); see also Shain v. Ellison, 356 F.3d 211, 215 (2d Cir. 2004) 


7 To the extent that Nosal is still a party to this case, he has not 
challenged on appeal the correctness of the trial court’s conclusion that 
he lacks standing. See note 6, supra. 
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(“abstract injury is not enough; rather, ‘the injury or threat of injury must 

be both “real and immediate,” not “conjectural” or “hypothetical”’”) 

(citation omitted). Courts refrain from exercising jurisdiction “which 

would convert the judicial process into no more than a vehicle for the 

vindication of the value interests of concerned bystanders.” Valley Forge 

Christian Coll., 454 U.S. at 473 (quotation marks omitted). 

Were the federal courts merely publically funded 
forums for the ventilation of public grievances or 
the refinement of jurisprudential understanding, 
the concept of “standing” would be quite 
unnecessary. But the “cases and controversies” 
language of Article III forecloses the conversion of 
courts of the United States into judicial versions of 
college debating forums. 


Id. 


Plaintiff s complaint alleges no actual or imminent injury, but rather, 
asserts precisely the type of “public grievances” — in this case, plaintiffs 
opposition to the ideas he associates with feminism and Women’s Studies 
— that are insufficient to confer standing. While he complains that 
Women’s Studies courses seek “to impose a unitary belief system of 
Feminist orthodoxy,” which leads to sex-based stereotyping of males by 
depicting them as “the primary cause for most, if not all, the world’s ills” 
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(JA. 22), plaintiff does not allege that he has ever taken a Women’s 
Studies course at Columbia and thus has suffered any harm from being 
exposed to such instruction. Nor does he allege that he was prevented 
from enrolling in a Women’s Studies course, or was otherwise denied an 
opportunity to express his objections to feminism. He asks the federal 
courts to ban Women’s Studies, not because the program has caused him 
any cognizable injury, but because it offends his values and beliefs. But 
this type of abstract injury, seeking vindication of personal values in the 
forum of a federal court, does not confer Article III standing. Valley Forge 
Christian Coll., 454U.S. at 473. 

Insofar as plaintiff recasts the harm he has suffered as resulting 
from a pervasive culture of feminism throughout Columbia (JA. 13-16, 44), 
such harm is equally diffuse and abstract, and no different from the harm 
that any male students at Columbia — or their innumerable predecessors, 
not to mention the multitude of other persons who “come into contact with” 
Columbia (PI. Br. at 8) — would suffer under plaintiffs theory of the case. 8 

8 Plaintiff s allegations of harm are particularly implausible given 
that much of this harm appears to have occurred well over a decade ago. 
*Sdehttp7/www.roydenhollander.com (attaching plaintiffs resume, 
which states that he attended Columbia from 1995-97); PI. Br. at 26 
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Nor do conclusory allegations that plaintiff has been harmed by 
publications that Columbia circulates to its alumni (see PI. Br. at 27) 
withstand a motion to dismiss, particularly where plaintiffs theory of 
harm is, on its face, wholly implausible. See Iqbal, 129 S. Ct. at 1950; 
Twombly, 550 U.S. at 570. 

Plaintiff s theory that he is injured by the lack of a formal program 
in “Men’s Studies” fares no better. Plaintiff claims that, as a Columbia 
alumus, he would enroll in continuing education courses in Men’s Studies, 
if such a formal program existed. But it is unclear from his complaint how 
his status as an alumnus differentiates him from anyone else who might 
theoretically seek to participate in continuing education courses at 
Columbia. See Lujan, 504 U.S. at 560, 564 (requiring a “particularized” 
harm). Moreover, the possibility that he might one day take courses in a 
continuing education program at Columbia is exactly the type of 
speculative harm that does not satisfy standing requirements. See id. 
(allegation that plaintiffs might “some day” visit the habitat of endangered 
species did not constitute injury that would support standing to challenge 

(recounting plaintiffs confrontations with “unwelcome and offensive 
Feminist orthodoxy” while he was a student at Columbia). 


23 



regulation). In short, Columbia’s failure to offer a course that replicates 
plaintiffs personal values and beliefs creates no cognizable injury, and 
ignores the reality that students are exposed to non-feminist perspectives 
in numerous other courses at Columbia (see JA. 40-43) . 

Plaintiff attempts to compensate for his failure to establish an 
injury-in-fact by relying on taxpayer standing. See PI. Br. at 20-25. But, 
“[a]s a general matter, the interest of a . . . taxpayer in seeing Treasury 
funds are spent in accordance with the Constitution does not give rise to 
the kind of redressable ‘personal injury’ required for Article III standing.” 
Hein v. Freedom From Religion Found., 551 U.S. 587, 599 (2007). The 
Supreme Court has held that the exception to this general rule in the 
Establishment Clause context is “narrow,” as plaintiff concedes (see PI. Br. 
at 21), and requires a plaintiff to show (l) a logical link between his 
taxpayer status and the type of legislative enactment attacked, and (2) a 
nexus between that status and the nature of the alleged constitutional 
infringement. Hein, 551 U.S. at 602 {citing Flast v. Cohen, 392 U.S. 83 
(1968)). 9 Specifically, the plaintiff must show “a measurable appropriation 

9 The exception to the general rule against taxpayer standing is in 
fact so narrow that, in Hein, Justice Kennedy’s concurring opinion 
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or disbursement of [state] funds occasioned solely by the activities 
complained of.” See Doremus v. Bd. ofEduc. of Hawthorne, 342 U.S. 429, 
434 (1952) (emphasis added); see also Altman v. Bedford Cent. School 
Dist., 245 F.3d 49, 74 (2d Cir. 2001) (plaintiff must show measurable loss 
of revenue resulting from challenged activities for taxpayer standing). 

In this case, plaintiff has established no such link. As is explained 
below (see pp. 29-32, infra), the only funds implicated here are (l) those 
guaranteed by HESC and awarded to students to fund their educations at 
their chosen institutions, and (2) Bundy Aid, which is given to educational 
institutions based on the number of degrees awarded. Thus, plaintiff has 
shown no measurable appropriation of State funds “occasioned solely by,” 
Doremus, 342 U.S. at 434, the existence of Women’s Studies at Columbia. 
The disbursements complained of would be offered even if the Women’s 
Studies program did not exist, and plaintiff has not alleged otherwise. 
Accordingly, his reliance on taxpayer standing is unavailing. 


noted that the majority had essentially overruled Blast v. Cohen, the 
case that establishes the exception. See Hein, 551 U.S. at 628-32 
(Kennedy, J., concurring). 
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POINT II 


THE STATE DEFENDANTS HAVE 
NOT VIOLATED THE ESTABLISHMENT CLAUSE 

Even if plaintiff had standing to raise his objections to feminism and 
Women’s Studies in federal court, the State has not violated the 
Establishment Clause. “The Establishment Clause of the First 
Amendment, applied to the States through the Fourteenth Amendment, 
prevents a State from enacting laws that have the ‘purpose’ or ‘effect’ of 
advancing or inhibiting religion.” Zelman v. Simmons-Harris, 536 U.S. 
639, 648-49 (2002). But, first, feminism is not a “religion” for 
Establishment Clause purposes. Second, even if feminism were a religion, 
the State’s application of religion-neutral regulations to approve and 
register degree programs, award Bundy Aid, and provide grants and loan 
guarantees to students for educational purposes, does not have the 
purpose or effect of establishing such a religion. 
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A. Feminism is Not a Religion For Establishment 
Clause Purposes. 

The Supreme Court has long held that the protections of the First 
Amendment apply to religion, and not secular belief systems. See 
Wisconsin v. Yoder, 406 U.S. 205, 215 (1972) (“A way of life, however 
virtuous or admirable, may not be interposed as a barrier to reasonable 
state regulation ... if it is based on purely secular considerations; to have 
the protection of the Religion Clauses, the claims must be rooted in 
religious belief’). While this Court has applied a flexible and subjective 
approach, which focuses on the perspective of the believer, when defining 
religion in Free Exercise cases, see, e.g., Patrick v. LeFevre, 745 F.2d 153, 
157 (2d Cir. 1984) (focusing on the believer’s inward attitudes toward her 
belief system in the Free Exercise context), it has adopted a narrower, 
objective approach when determining what constitutes a religion in 
Establishment Clause cases, see U.S. v. Allen, 760 F.2d 447, 450 (2d Cir. 
1985) (adopting, for Establishment Clause purposes, “the conventional, 
majority view, rather than appellants’ view, of what is religious and what 
is political”). 
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In Allen, protesters who were opposed to nuclear weapons claimed 
that a religion of “nuclearism” exists, and that its adherents believe that 
“the bomb is the new source of salvation,” and nuclear weapons are “sacred 
objects.” Id. at 449. After staging a protest in which they vandalized a 
military B-52 bomber, the protesters were convicted under a statute 
criminalizing intentional damage to government property. They argued 
that the statute violated the Establishment Clause by having the purpose 
and primary effect of protecting nuclear weapons, and advancing the 
religion of “nuclearism.” Id. at 450. This Court had little difficulty in 
rejecting the claim. Eschewing the protesters’ broad, subjective definition 
of religion in favor of an objective approach, the Court emphasized that the 
protesters had asked it “to recognize as a ‘religion’ what that religion’s 
alleged adherents have not identified as such.” Id. Such an approach, the 
Court noted, would render all manner of humane government programs 
constitutionally suspect. Id. (citing L. Tribe, American Constitutional Law 
827-28 (1978)). 

Plaintiffs claims here present precisely the same problems? indeed, 
they would render constitutionally suspect innumerable academic 


28 



programs across the Nation. Like the protesters in Allen, plaintiff invites 
this Court to identify “feminism” as a religion for Establishment Clause 
purposes, based on his subjective — and highly idiosyncratic — 
perceptions of a school of thought to which he does not even subscribe. 
Plaintiff does not claim (and cannot plausibly claim) that any persons who 
identify themselves as feminists, or supporters of Women’s Studies at 
Columbia, would describe feminism as a “religion.” Cf. id., 760 F.2d at 450 
(“appellants ask us to recognize as a ‘religion’ what that religion’s alleged 
adherents have not identified as such. . . . [T]he new religion’s ‘believers’ 
would likely reject this interpretation of their beliefs and actions.”). 
Feminism is no more a religion under the Establishment Clause than is 
“nuclearism,” see id., or “physics,” see JA. 49. 10 


10 Plaintiff suggests that the court below erred in failing to take 
evidence on whether feminism is a religion (PI. Br. at 14), but overlooks 
that this Court rejected a similar argument in Allen, where the 
protesters “contended] they should at least have had an evidentiary 
hearing on the issues of whether ‘nuclearism’ is a religion and whether 
the application of the property protection statute lends support to that 
religion in violation of the establishment clause.” 760 F.2d at 499. 
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B. The State’s Approval of Academic Programs and Provision of 
Aid to Columbia and Students on Purely Secular Grounds 
Does Not Violate the Establishment Clause. 

Even if feminism were a religion under the Establishment Clause, 
none of the State’s secular activities in registering academic programs, or 
providing students with financial aid violates the Establishment Clause. 
To survive an Establishment Clause challenge, government practices must 
(l) “have a secular legislative purpose,” (2) have a “principal or primary 
effect . . . that neither advances nor inhibits religion,” and (3) not foster 
government entanglement with religion. Lemon v. Kurtzman, 403 U.S. 
602, 612-13 (1971); see also Altman, 245 F.3d at 75. 

In applying the first prong of Lemon, courts ask “whether the 
government’s actual purpose is to endorse or disapprove of religion.” Id. 
(citation omitted). Here, plaintiff has made no plausible and non- 
conclusory allegations that, in applying the statute and regulations 
governing the registration of academic programs and awards of aid to 
students and educational institutions, the State has acted with the 
purpose of favoring religion. To the contrary, the State engages in these 
activities without regard to religion, approving and disapproving both 
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secular and religious programs, and providing Bundy Aid and loan 
guarantees to individual students without regard to their religious 
affiliation (see pp. 13-14, supra). 

Nor do any of these activities have the “effect”of advancing religion. 
Such a forbidden effect under Lemon occurs only when the government 
itself has advanced religion through its own activities or influence. See 
Corp. of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints 
v. Amos, 483 U.S. 327, 337 (1987). Because the State uses criteria that 
have nothing to do with religion when evaluating academic registration 
(seepp. 10-13, supra), and because innumerable programs and courses are 
approved under these secular and neutral criteria, the State does not 
advance feminism by approving Columbia’s degree programs. Indeed, the 
State does not even review the substance of Columbia’s Women’s Studies 
program, or any other program for that matter. See pp. 12-13, supra. 

Nor is there any improper effect of favoring religion under the case 
law addressing the government’s provision of financial aid to sectarian 
institutions that teach explicitly religious subject matter. See Mitchell v. 
Helms, 530 U.S. 793, 808 (2000) (inquiring whether such funding defines 
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its recipients with respect to religion or results in religious indoctrination 
by the government); Agostini v. Felton, 521 U.S. 203, 222-23 (1997) (same). 
Bundy Aid is distributed to any qualifying institution, based solely on the 
number and type of degree awarded. See Educ. Law § 6401(3). The 
religious affiliation of the institution is irrelevant. And because students 
themselves determine where to attend school, and what to study, the State 
plays no role in their “indoctrination” in feminism. 

For the same reason, where the government provides financial aid 
on neutral terms to a citizens who, in turn, direct that aid to religious 
schools wholly as a result of their genuine and independent private choice, 
the Establishment Clause is not violated. See Zelman, 536 U.S. at 652. 
For this reason, HESC does not violate the Establishment Clause by 
administering programs providing financial aid to students, who then 
make their own independent choices regarding which schools to attend, 
and which courses to take. 

Finally, there is no “danger of excessive entanglement” in religion 
where, as here, the State applies religion-neutral criteria in approving 
Columbia’s degree programs. Similarly, because Bundy Aid is given to 
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any qualifying institution, and loan guarantees and grants are offered to 
any qualifying students, without regard to religion, no concerns about 
improper entanglement arise. 


POINT III 

THE STATE DEFENDANTS HAVE NOT DISCRIMINATED 
AGAINST PLAINTIFF BASED ON HIS SEX 

Finally, plaintiff fails to state a claim under the Equal Protection 
Clause and Title IX on the theory that the State defendants have 
discriminated against men by providing financial support to Columbia and 
approving its academic programs. 

With respect to Equal Protection, plaintiff identifies no government 
practice or policy that in any way discriminates on the basis of sex. All the 
statutes and regulations cited by plaintiff are neutral with regard to sex. 11 
Likewise, the Amended Complaint identifies no action taken by any State 
defendant involving the discriminatory application of neutral policies. 


11 Although the plaintiff identifies a 1993 Regents policy statement, 
“Equity for Women in the 1990s,” in his complaint, and other similar 
policy statements, none of these statements or plans make any 
reference to Women’s Studies. 
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While plaintiff details the extent to which he feels personally aggrieved by 
feminism and Women’s Studies, he does not identify any state action that 
singles out any person based on gender. 

Plaintiffs Title IX claim is equally defective on its face. Title IX 
provides that no person shall, on account of sex, be “excluded from 
participation in, be denied the benefits of, or be subjected to discrimination 
under any educational program or activity receiving federal financial 
assistance . . . .” 20 U.S.C. § 1681(a). But plaintiff has not been excluded 
from, denied the benefit of, or subjected to discrimination in, a Women’s 
Studies course. And nothing in the text of Title IX, or in any applicable 
case law, requires Columbia to offer a program of study that accords with 
his value system. 
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CONCLUSION 


For all of the foregoing reasons, the judgment and decision below 

should be affirmed. 
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Roy Den Hollander and William A. Nosal, 

Plaintiffs-Appellants, 

—v.— 

Institute for Research on Women & Gender at 
Columbia University, etal., 

Defendants-Appellees. 


BRIEF FOR FEDERAL DEFENDANTS-APPELLEES 


Preliminary Statement 

Plaintiffs-Appellants Roy Den Hollander and 
William A. Nosal (“Plaintiffs”) appeal from a final 
judgment of the United States District Court for the 
Southern District of New York (Hon. Lewis A. Kaplan, 
J.), entered on April 30, 2009, dismissing their 
amended complaint against Defendants-Appellees the 
Institute for Research on Women & Gender at 
Columbia University (the “Institute”), the School of 
Continuing Education at Columbia University, and the 
Trustees of Columbia University in the City of New 
York (collectively, “Columbia”); the United States 
Department of Education (the “Department”) and Arne 
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Duncan, United States Secretary of Education, in his 
official capacity* (together with the Department, the 
“Federal Defendants”); and the Chancellor of the Board 
of Regents Merryl H. Tisch, in her official capacity, 
Commissioner of the New York State Department of 
Education David M. Steiner, in his official and 
individual capacity, and Acting President of the New 
York State Higher Education Services Corporation Elsa 
Magee, in her official and individual capacity 
(collectively, the “State Defendants”). (JA 61).** 

In their amended complaint, Plaintiffs asserted two 
claims against the Federal Defendants, both of which 
arose from the financial support Columbia receives 
from the Department: (1) that Columbia’s Institute 
espouses a “religious” ideology in that its teachings are 
infused with the alleged religion of “Feminism,” for 
which federal support supposedly violates the 
Establishment Clause of the First Amendment (JA 13- 
16); and (2) that Columbia discriminates on the basis of 
gender because its courses and campus activities 
“demonize [] men and exalt [] women” and because it 
does not have a “Men’s Studies” department, such that 
federal support for the university supposedly violates 
constitutional equal protection principles (JA 21-28). 


* Secretary of Education Arne Duncan has been 
automatically substituted as a defendant-appellee 
pursuant to Fed. R. App. P. 43(c)(2). 

** Citations to the Joint Appendix and the Brief of 
Plaintiffs-Appellees appear herein respectively as 

“JA_,” and “Br._,” with the relevant page numbers 

inserted. 
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On April 15, 2009, Magistrate Judge Kevin 
Nathaniel Fox issued a report and recommendation 
(“report”) recommending that these claims—as well as 
Plaintiffs’ claims against the other defendants—be 
dismissed on the grounds that Plaintiffs lacked 
standing to assert them because they had not suffered 
a cognizable injury in fact. (JA 57-59). The district court 
subsequently adopted the report and dismissed 
Plaintiffs’ claims based on their lack of standing. (JA 
49). The court further found that Plaintiffs’ First 
Amendment claim, premised as it is on their “central 
claim that feminism is a religion,” is plainly “frivolous,” 
because “[fjeminism is no more a religion than physics.” 
(Id.). 

This Court should affirm the district court’s 
judgment. The district court correctly dismissed 
Plaintiffs’ First Amendment claim because “feminism,” 
as defined by Plaintiffs, is not a religion within the 
meaning of the First Amendment. Furthermore, this 
claim also fails because federal support for higher 
education does not discriminate between religious and 
nonreligious education at accredited institutions and 
thus does not run afoul of First Amendment 
proscriptions. 

The district court also correctly dismissed Plaintiffs’ 
equal protection claim. Plaintiffs, who are not current 
students at Columbia and thus have no exposure to 
Columbia’s course offerings and campus activities, 
failed to allege that they had suffered any actual injury 
from those courses or activities, as opposed to a 
philosophical or generalized grievance, and therefore 
lack standing. In addition, the amended complaint 
failed to allege an equal protection claim because it did 
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not allege that the Federal Defendants provide 
financial support to higher education institutions such 
as Columbia and their students because of any 
allegedly adverse effect on men. This Court should thus 
affirm the district court’s dismissal of all claims against 
the Federal Defendants. 

Counterstatement of Jurisdiction 

The district court lacked jurisdiction to consider 
Plaintiffs’ equal protection claims against the Federal 
Defendants. See Point III.A, infra. On May 1, 2009, 
Plaintiffs timely filed a notice of appeal from the 
district court’s judgment, entered on April 30, 2009, 
dismissing the amended complaint. Accordingly, this 
Court has jurisdiction to hear this appeal pursuant to 
28 U.S.C. § 1291. 

Issues Presented for Review 

1. Whether the district court properly dismissed 
Plaintiffs’ First Amendment claim, which alleged that 
the Department’s financial support to colleges and 
universities and their students advanced “feminism” as 
religion, because “feminism,” as defined by Plaintiffs, is 
not a religion. 

2. Whether the district court properly dismissed 
Plaintiffs’ equal protection claim because Plaintiffs, 
who are not current students at Columbia, suffered no 
injury from Columbia’s course offerings and campus 
activities and therefore did not have standing to raise 
such a claim. 
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Statement of Facts 

A. Plaintiffs' Amended Complaint 

In their amended complaint, filed on December 1, 
2008, Plaintiffs, who are both Columbia alumni, assert 
two claims against the Federal Defendants.* Plaintiffs’ 


* Plaintiff Roy Den Hollander has filed numerous 
lawsuits involving “litigat[ion] for men’s rights.” Br. at 
7. See Den Hollander v. Chertoff, No. 08 Civ. 1521 
(WHP), 2008 WL 5191103 (S.D.N.Y. Dec. 3, 2008), aff’d 
sub nom. Den Hollander v. United States, No. 08-6183- 
cv, 2009 WL 4350252 (2d Cir. Dec. 3, 2009) (rejecting 
challenge to allegedly gender-discriminatory provisions 
in the Violence Against Women Act); Den Hollander v. 
Copacabana Nightclub, 580 F. Supp. 2d 335 (S.D.N.Y. 

2008) , on appeal, No. 08-5547-cv (2d Cir.) (oral 
argument heard Aug. 24, 2009) (claiming that private 
nightclubs’ “ladies’ night” admission policies violate 42 
U.S.C. § 1983); see also Den Hollander v. Donovan, No. 
08 Civ. 4045 (FB) (LB) (E.D.N.Y. filed Oct. 3, 2008) 
(breach of copyright action against attorney 
representing defendants sued by Den Hollander in the 
Copacabana case). Den Hollander is also a prolific 
litigator regarding domestic and personal slights he 
claims to have suffered. See, e.g., Den Hollander v. 
Flash Dancers Topless Club, 340 F. Supp. 2d 453 
(S.D.N.Y. 2004), aff’d, 173 Fed. Appx. 15 (2d Cir. 2006), 
cert, denied, 549 U.S. 829 (2006) (civil RICO claim 
against Den Hollander’s ex-wife and others); Den 
Hollander v. Norton, No. 113595/2008 (N.Y. Sup. Ct., 
N.Y. County) (discontinued by stipulation Aug. 21, 

2009) (defamation action by Den Hollander against 
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first claim arises under the First Amendment’s 
Establishment Clause, and is predicated on Plaintiffs’ 
view that Columbia and the Institute, in their course 
offerings and campus activities, “propagate [] 
Feminism,” which they assert is a “modern-day 
religion.” (JA 13). According to Plaintiffs, the “religion” 
of “Feminism” is not “theistic in nature” but rather 
“stem[s] from moral, ethical or even malevolent tenets 
that are held with the strength of traditional religious 
convictions” (id.), including “historical revisionism, 
propagandizing, unanimity of thought labeled 
‘politically correct,’ a pantheon of idols such as Mary 
Wollstonecraft, [and] de facto disciples and apostles.” 
(JA 15; see also JA 13-14). 

Plaintiffs further alleged that the Federal 
Defendants “provide [] grants, direct loans of federal 
funds, guarantees for loans from private lenders, and 
work-study programs,” as well as student loans, to 
Columbia, the Institute, and their students. (JA 20-21). 
Plaintiffs contended that these forms of assistance 
violate the First Amendment’s proscription against the 
Government “favor[ing], . . or adopting] programs or 
practices that aid any religion,” i.e., “feminism.” (JA 16; 
see also JA 45). 


hosts of “Opie & Anthony” radio show); Den Hollander 
v. Peter Cooper Vill. /Stuyvesant Town Mgmt., No. 
570631/06, 2007 WL 623797 (N.Y. App. Term Mar. 1, 
2007) (defamation action against Den Hollander’s 
landlord); Den Hollander v. Fasano, 825 N.Y.S.2d 474 
(1st Dep’t 2006) (noise nuisance action against Den 
Hollander’s neighbor). 
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Plaintiffs’ second claim arose under the equal 
protection component of the Fifth Amendment’s Due 
Process Clause, and stems from Columbia’s alleged 
“invidious discriminatory practices” against men (JA 
28), which include its application of the “misandry 
doctrine of Feminism in order to impose a unitary belief 
system of Feminist orthodoxy that dictates the 
thoughts, speech, and conduct of members of the 
University and society-at-large” (JA 22). Plaintiffs 
claimed that Columbia’s teachings “demonize[] men 
and exalt [] women” and are used “to justify 
discrimination against men based on collective guilt 
and old fashion [sic] stereotypes.” (JA 24; see also JA 22 
(men are “stereotype [d] ... as the primary cause for 
most, if not all, the world’s ills throughout history,” 
while “[fjemales are credited with inherent goodness 
who are oppressed and colonized by men”)). Plaintiffs 
further asserted that Columbia does not have a “Men’s 
Studies” department, which purportedly deprives them 
of an educational opportunity on the basis of their sex. 
(JA 26; see also JA 38-39). According to the complaint, 
the Federal Defendants “knowingly aid[] [these] 
invidious discriminatory practices” by providing 
“financial funds” to Columbia “either directly or 
indirectly,” which violates the “equal protection clause 
[sic] of the 5th Amendment.” (JA 28; see also JA 46).* 


* The amended complaint also asserted that the 
Federal Defendants were indirectly responsible for the 
actions of the New York Board of Regents, one of the 
State Defendants, purportedly because the Department 
had “delegated” certain of its accreditation authority 
over institutions of higher education to the Regents. (JA 
20). Plaintiffs withdrew this contention in the district 
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B. The United States Department of Education's 
Loan and Grant Programs 

Pursuant to their authority under the Higher 
Education Act (“HEA”), as amended, 20 U.S.C. § 1001 
et seq., and other statutes, the Federal Defendants 
administer a variety of loan and grant programs that 
provide financial support to eligible colleges and 
universities, as well as direct or indirect financial 
assistance to students attending such institutions. 
Columbia is an eligible institution under the HEA and, 
as such, may participate in the programs authorized 
under that statute. 

Programs under the HEA include: (a) student loan 
programs, such as the Federal Family Education Loan 
Program, 20 U.S.C. § 1071 et seq., and the William D. 
Ford Federal Direct Loan Program, id. § 1087a et seq.] 
(b) campus-based programs, administered directly by 
individual schools’ financial aid offices, such as Federal 
Perkins Loan programs, id. § 1087aa et seq., and 
Federal Work-Study, 42 U.S.C. § 2751 et seq.] (c) grant 
programs, such as the Federal Pell Grant Program, 20 
U.S.C. § 1070a et seq.] (d) fellowships for graduate 
studies, such as the Jacob K. Javits Fellowships, id. 
§ 1134 et seq.] (e) field-specific grants, such as for 
international or foreign-language study under such 
programs as the Fulbright-Hays program, 22 U.S.C. 
§ 2452, or teacher training under such programs as the 
TEACH Grant Program, 20 U.S.C. § 1070g et seq.] and 


court after the Federal Defendants demonstrated in 
their motion to dismiss that no such delegation had in 
fact occurred. (Id.] see also JA 8 (Docket Nos. 26, 27, 
30)). 
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(f) aid for specific groups of students, including 
economically disadvantaged students under programs 
such as Student Support Services, id. § 1070a-14, and 
minority students under programs such as the Minority 
Science and Engineering Improvement Program, id. 
§ 1067 et seq. (collectively referred to herein as 
“student-aid programs”). 

In addition, the Department provides assistance 
directly to colleges and universities to fund certain 
research, types of schools, fields of study, international 
study, and types of education. For example, the 
Department administers the Fund for the Improvement 
of Postsecondary Education, id. § 1138 et seq., which 
finances university-sponsored research into higher- 
education reform and various international exchanges; 
projects to support educational opportunities for 
students with disabilities, id. § 1140 et seq.; funds for 
Historically Black Colleges and other schools targeted 
to minority students, id. § 1060 et seq.; projects to 
improve the education of students whose first language 
is not English, id. § 6861; and the Women’s Educational 
Equity Program, id. § 7283 et seq., which funds the 
implementation of gender-equity policies and research 
into issues of gender in education, id. § 7283b(b) 
(collectively referred to herein as “school grants”).* 


* All of the student-loan and school grant 
programs are summarized in an annual guide 
published by the Department. See Office of Commc’ns 
& Outreach, U.S. Dep’t of Educ., Guide to U.S. 
Department of Education Programs (2009), available at 
http://www.ed.gov/programs/gtep/gtep.pdf (visited Dec. 
11, 2009). 
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Significantly, with respect to student-aid programs 
and school grants, the HEA precludes the Department 
from interfering with or exerting any influence over a 
school’s curriculum or operations: 

No provision of any applicable program 
shall be construed to authorize any 
department, agency, officer, or 
employee of the United States to 
exercise any direction, supervision, or 
control over the curriculum, program of 
instruction, administration, or 
personnel of any educational 
institution, school, or school system, or 
over the selection of library resources, 
textbooks, or other printed or published 
instructional materials by any 
educational institution or school 
system .... 

20 U.S.C. § 1232a; accord id. § 3403(b). 

C. Proceedings in the District Court 

On January 9, 2009, all defendants moved to 
dismiss the amended complaint. The Federal 
Defendants sought to dismiss the First Amendment 
claim against them principally on the grounds that 
feminism is not a religion for First Amendment 
purposes, and that, in any event, the Government does 
not violate the Establishment Clause by providing aid 
to university students who then choose to use the funds 
to pursue a religious course of study. With respect to 
the equal protection claim, the Federal Defendants 
argued that Plaintiffs lacked standing to maintain such 
a claim, as their complaint did not identify a cognizable 
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injury in fact, but rather at most asserted a political or 
philosophical disagreement with Columbia’s course 
offerings. The Federal Defendants also argued that the 
amended complaint did not state an equal protection 
claim because it did not allege sufficient facts upon 
which the district court could conclude that the 
Government had funded Columbia’s Women’s Studies 
program with the purpose of causing the alleged 
deleterious effects on male students. 

On April 15, 2009, Magistrate Judge Kevin 
Nathaniel Fox issued his report recommending that the 
district court dismiss Plaintiffs’ claims against all 
defendants, on the grounds that Plaintiffs lacked 
standing. (JA 50-59). The magistrate judge noted that 
“plaintiffs d[id] not allege they enrolled in a Women’s 
Studies course(s) at Columbia that caused them to 
suffer a direct injury occasioned by firsthand exposure 
to the content of the Women’s Studies course(s), or that 
they were discriminated against, by being denied the 
opportunity to participate in Columbia’s Women’s 
Studies program.” (JA 58-59). 

Judge Fox then concluded that “[a]t most, the 
‘injury’ suffered by the plaintiffs, attributed by them to 
the existence of Columbia’s Women’s Studies program, 
is no more than a ‘subjective chill,’ and not an ‘objective 
harm,’ ” and that “[sjuch an ‘injury’ is not an ‘injury in 
fact.’” (JA 58 (quoting Laird v. Tatum, 408 U.S. 1, 13- 
14 (1972))). He further held that, with respect to 
Plaintiffs’ claims “based upon the absence of a Men’s 
Studies program at Columbia, their injury is not 
‘concrete and particularized’; rather, it is ‘conjectural or 
hypothetical.’ ” (Id. (quoting Gully v. Nat’l Credit Union 
Admin. Bd., 341 F.3d 155, 160 (2d Cir. 2003))). 
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Plaintiffs objected to the report. (JA 9). On April 23, 
2009, the district court adopted the conclusions of the 
report and dismissed Plaintiffs’ claims in their entirety 
based on their lack of standing. (JA 48-49). The court 
further considered the merits of Plaintiffs’ First 
Amendment claim: 

[Although the Magistrate Judge did 
not reach the merits, it bears noting 
that plaintiffs’ central claim is that 
feminism is a religion and that alleged 
federal and state approval of or aid to 
Columbia’s Institute for Research on 
Women & Gender therefore constitute 
a violation of the Establishment Clause 
of the First Amendment. Feminism is 
no more a religion than physics, and at 
least the core of the complaint is 
therefore frivolous. 

(JA 49). The court thus dismissed “the Establishment 
Clause claim[] . . . also on the alternative ground that 
[it is] absurd and utterly without merit.” (Id.). 

The district court entered judgment dismissing the 
amended complaint on April 30, 2009. (JA 60). This 
appeal followed. (JA 61). 

Summary of Argument 

This Court should affirm the district court’s 
dismissal of Plaintiffs’ two claims against the Federal 
Defendants. The district court correctly dismissed the 
Establishment Clause claim because feminism is not a 
religion for purposes of the First Amendment. Courts, 
including this one, have dismissed similar claims of 
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invented or hypothesized religions dreamt up by 
plaintiffs seeking to influence public policy through 
constitutional litigation. See Point II. A, infra. Moreover, 
even if feminism were a religion, the district court’s 
determination also can be upheld on the grounds that 
government provision of financial aid to students who 
then make individual choices to study religious subjects 
is permissible, and that Plaintiffs did not identify any 
specific Department school grant program that 
supports a religious program. See Point II.B, infra. 

The district court also properly dismissed Plaintiffs’ 
equal protection claim because Plaintiffs lacked 
standing to assert it. As alumni of Columbia, Plaintiffs 
have no current exposure to the university’s courses 
and campus life, and they therefore have no more 
interest than any member of the general public who 
might have some disagreement with or opposition to 
such things. Plaintiffs therefore have experienced no 
cognizable injury in fact and lack standing to maintain 
this claim. See Point III.A, infra. In addition, the 
amended complaint plead no facts from which a court 
could conclude that the Federal Defendants provide 
financial support to Columbia for the very purpose of 
encouraging the supposedly anti-male campus 
atmosphere fostered by the Institute, as would be 
required to sustain an equal protection claim. See Point 
III.B, infra. Accordingly, the district court’s order 
dismissing the amended complaint should be affirmed. 
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ARGUMENT 
POINT I 

STANDARDS OF REVIEW 

This Court “review[s] de novo a district court’s 
dismissal of a complaint for lack of standing, [pursuant 
to Federal Rule of Civil Procedure] 12(b)(1), and for 
failure to state a claim, [pursuant to Federal Rule of 
Civil Procedure] 12(b)(6).” Selevan v. N.Y. Thruway 
Auth., 584 F.3d 82, 88 (2d Cir. 2009). In conducting its 
review of both of these types of district court decisions, 
this Court “assume [s] all well-pleaded factual 
allegations to be true, and . . . construe [s] [the] 
complaint liberally, accepting all factual allegations in 
the complaint as true, and drawing all reasonable 
inferences in plaintiffs’ favor.” Id. (citation and internal 
quotation marks omitted). 

Further, “[i]n accordance with the Supreme Court’s 
decision [in] . . . Twombly, [this Court] applies] a 
‘plausibility standard,’ which is guided by ‘[t]wo 
working principles.’ "Harris v. Mills , 572 F.3d66, 71-72 
(2d Cir. 2009) (citing Bell Atlantic Corp. v. Twombly 
550 U.S. 544 (2007), and quoting Ashcroft v. Iqbal, 129 
S. Ct. 1937,1949 (2009)). “First, although ‘a court must 
accept as true all of the allegations contained in a 
complaint,’ that ‘tenet’ ‘is inapplicable to legal 
conclusions,’ and ‘[t]hreadbare recitals of the elements 
of a cause of action, supported by mere conclusory 
statements, do not suffice.’ ” Id. at 72 (quoting Iqbal, 
129 S. Ct. at 1949). “‘Second, only a complaint that 
states a plausible claim for relief survives a motion to 
dismiss,’ and ‘ [d]etermining whether a complaint states 
a plausible claim for relief will... be a context-specific 
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task that requires the reviewing court to draw on its 
judicial experience and common sense.’” Id. (quoting 
Iqbal, 129 S. Ct. at 1950). 

In addition, “[t]he party seeking judicial review 
bears the burden of alleging facts that demonstrate its 
standing.” Green Island Power Auth. v. FERC, 577 F.3d 
148, 159 (2d Cir. 2009) (internal quotation marks and 
brackets omitted). 


POINT II 

THE DISTRICT COURT PROPERLY DISMISSED 
PLAINTIFFS' ESTABLISHMENT CLAUSE CLAIM AS 
FRIVOLOUS 

The district court correctly held that Plaintiffs’ 
amended complaint failed to state a claim under the 
Establishment Clause.* “The Establishment Clause of 
the First Amendment . . . prevents [the Government] 
from enacting laws that have the ‘purpose’ or ‘effect’ of 
advancing or inhibiting religion.” Zelman v. Simmons- 
Harris, 536 U.S. 639, 648 (2002). The amended 
complaint does not allege that Congress enacted the 
Department programs at issue for a religious 


* On appeal, as in the district court, the Federal 
Defendants do not argue that Plaintiffs lack standing to 
assert their Establishment Clause claim, and do not 
seek to defend the district court’s conclusion on that 
issue. See Lamont v. Woods, 948 F.2d 825, 829-30 (2d 
Cir. 1991) (discussing taxpayer standing doctrine in 
Establishment Clause claims). 
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“purpose.”* “Thus, the [only] question ... is whether 
[these] program [s] nonetheless ha[ve] the forbidden 
‘effect’ of advancing or inhibiting religion.” Id. 

Plaintiffs suggest that the Department’s provision of 
funding to Columbia, which proceeds both “directly to 
Columbia University and indirectly to the students who 
then pay over the funds to Columbia” (JA 16), had the 
effect of advancing feminism. However, as the district 
court correctly recognized, feminism is not a religion for 
the purposes of the First Amendment. Moreover, even 
assuming that feminism is a religion, Plaintiffs may not 
maintain their claim because: (1) the Department’s 
student-aid programs do not “advance religion” for 
Establishment Clause purposes, but rather simply 
provide students with funds they may use to pursue 
any course of study at a participating institution, 
whether in a religious or non-religious field; and 
(2) Plaintiffs have not identified any Department 
program that encourages the teaching of feminism. 


* Even if they did, however, the relevant inquiry is 
whether the Government’s intent, as determined from 
the perspective of a reasonable observer, is to 
“establish” the particular religion in question. See 
Altman v. Bedford Cent. Sch. Dist., 245 F.3d 49, 75 (2d 
Cir. 2001). Here, the amended complaint did not make 
any allegations that would support a reasonable 
inference that Congress enacted the Department’s 
various programs to establish feminism as the religion 
of the land. Indeed, the amended complaint does not 
claim that Plaintiffs themselves believe that the 
intention behind those programs is to promote 
feminism. (Cf. JA 21). 
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A. "Feminism," as Defined by Plaintiffs, Is Not a 
Religion for Purposes of the Establishment 
Clause. 

The district court correctly dismissed Plaintiffs’ 
Establishment Clause claim as “frivolous” because 
“feminism,” as defined by Plaintiffs, is not a religion. 
Although the complaint asserts that “[a] belief system 
need not be theistic in nature to be a religion but rather 
can stem from moral, ethical or even malevolent tenets 
that are held with the strength of traditional religious 
convictions” (JA 13), the Establishment Clause “does 
indeed distinguish between religious [philosophies] and 
secular [philosophies],” Immediato v. Rye Neck Sch. 
Dist., 73 F.3d 454, 462 (2d Cir. 1996) (citing Wisconsin 
v. Yoder, 406 U.S. 205, 215-19 (1972)). 

While there is no bright line separating religious 
from secular belief systems, courts have laid out 
relevant criteria for distinguishing between the two, 
including that religious beliefs are generally 
characterized by, inter alia, “ultimate ideas,” 
“metaphysical beliefs,” a “moral or ethical system,” and 
the “accoutrements of religion.” United States v. Meyers, 
95 F.3d 1475, 1483 (10th Cir. 1996); see also Yoder, 406 
U. S. at 215-16 (“a ‘religious’ belief or practice entitled to 
constitutional protection” is “not merely a matter of 
personal preference, but one of deep religious 
conviction, shared by an organized group, and 
intimately related to daily living”). Indeed, courts have 
specifically cautioned that defining “religion” too 
broadly for Establishment Clause purposes is 
problematic and “unworkable” because it would subject 
nearly any “governmental activit[y]” to potential 
“censure.” Alvarado v. City of San Jose, 94 F.3d 1223, 
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1230 (9th Cir. 1996); United States v. Allen, 760 F.2d 
447, 450-52 (2d Cir. 1985) (definition of religion is much 
narrower for Establishment Clause than for Free 
Exercise Clause). 

Here, even accepting Plaintiffs’ characterization of 
the nature of “Feminis[t]” beliefs (JA 15 (“historical 
revisionism, propagandizing, unanimity of thought 
labeled ‘politically correct,’ a pantheon of idols such as 
Mary Wollstonecraft, de facto disciples and apostles”); 
see also JA 13-14), the amended complaint does not 
establish that feminism is a religious belief, as opposed 
to a secular philosophy. This Court and others have, for 
example, rejected arguments that a public high school’s 
Earth Day ceremony unconstitutionally promoted the 
“Gaia” religion, see Altman, 245 F.3d at 75-79; that a 
California city’s statue of an Aztec serpent-god violated 
the Establishment Clause because some New Age 
spiritualists and Mormons ascribed religious 
significance to the ancient deity, see Alvarado, 94 F.3d 
at 1229-31; or even that a criminal law prohibiting 
destruction of government property (including nuclear 
facilities) established the religion of “nuclearism,” 
Allen, 760 F.2d at 451. 

Like the unsuccessful plaintiffs in these 
Establishment Clause cases, Plaintiffs’ attempt to 
portray feminism as a religion collapses because 
feminism, as defined by Plaintiffs, may “invoke 
ultimate concerns, [but] fail[s] to demonstrate any 
shared or comprehensive doctrine or to display any of 
the structural characteristics or formal signs associated 
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with traditional religions.” Alvarado, 94 F.3d at 1230.* 
Indeed, the district court correctly concluded that 
“[fjeminism is no more a religion than physics.” (JA 49). 
The district court’s judgment therefore should be 
affirmed. 

B. The Federal Defendants' Assistance to 

Columbia and Its Students Does Not Violate 
the Establishment Clause. 

Even if feminism were a religion for Establishment 
Clause purposes—which it is not—the First 
Amendment does not prohibit the Department from 
providing funds through its student-aid or school grant 
programs to students or schools. 

As to the Department’s student-aid programs, the 
First Amendment does not prohibit the Government 
from providing funds to students who then in turn 
choose to use the funds to pursue religious education. 
In the context of government funding for education, the 
Supreme Court has distinguished between “government 
programs that provide aid directly to religious schools,” 


* Plaintiffs’ claim that the district court engaged in 
impermissible “fact-finding” in concluding that 
feminism was not a religion, Br. at 14, should be 
rejected. The district court found that Plaintiffs’ claim 
about feminism was “frivolous” (JA 49), a determination 
that is properly made at the pleadings stage. See 
Nowak v. Ironworkers Local 6 Pension Fund , 81 F.3d 
1182, 1188 (2d Cir. 1996) (a court may dismiss a claim 
on a motion to dismiss “ ‘where such a claim is wholly 
insubstantial and frivolous’ ” (quoting Bell v. Hood, 327 
U.S. 678, 682-83 (1946))). 
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and “programs of true private choice, in which 
government aid reaches religious schools only as a 
result of the genuine and independent choices of private 
individuals.” Zelman, 536 U.S. at 649. 

“[W]here a government aid program is neutral with 
respect to religion, and provides assistance directly to 
a broad class of citizens who, in turn, direct government 
aid to religious schools wholly as a result of their own 
genuine and independent private choice, the program is 
not readily subject to challenge under the 
Establishment Clause.” Id. at 652. Thus, in Zelman, the 
Supreme Court approved a school-voucher program 
that gave parents a voucher worth a certain dollar 
amount per student, which could be used toward tuition 
costs at any local private school, whether religious or 
non-religious. Id. at 645-47; see also Witters v. Wash. 
Dep’t of Servs. for the Blind, 474 U.S. 481 (1986) (state 
vocational-assistance program for the blind 
constitutionally permitted a recipient to use funds to 
study at a religious college); cf. Comm, for Pub. Educ. & 
Religious Liberty v. Nyquist, 413 U.S. 756, 762-64, 786, 
790 (1973) (finding that a New York law violated the 
Establishment Clause because it provided direct money 
grants and tax benefits to private religious schools in 
an amount “unrelated to the amount of money actually 
expended by any parent on tuition,” and further offered 
parents tuition reimbursements that gave them “an 
incentive ... to send their children to sectarian 
schools”). 

The Department’s student-aid programs fall 
squarely on the permissible side of the Zelman rubric. 
These programs are available to nearly every student at 
an eligible college or university, public or private, 
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religious or non-religious, in the United States, see 
generally 20 U.S.C. § 1001 (providing eligibility criteria 
for participating colleges and universities), and provide 
funds that can be used by the students to pursue 
whatever course of study they choose to pursue. As 
Plaintiffs concede, “the type of government benefits 
provided for the instruction of Feminist doctrine are 
similar to those given Physics.” Br. at 20. Thus, even if 
“feminism,” as defined by Plaintiffs, were a religion, 
and a Columbia student who received funds through a 
student-aid program made an individual choice to 
enroll in a course in which “feminism” was taught, such 
a program would not violate the Establishment Clause. 
See Zelman, 536 U.S. at 652. 

As to the Department’s school grant programs, it is 
unclear if Plaintiffs are alleging that these programs 
directly fund Columbia’s teaching of “feminism.” (See 
JA 20 (alleging “[o]n information and belief’ that 
Department programs “benefit the Women’s Studies 
program and the furthering of Feminism at 
Columbia”)). In any event, Plaintiffs’ amended 
complaint failed to identify any federal program by 
which the Department allegedly encourages the 
teaching of “feminism,” their would-be religion. 

To the contrary, the Department’s various school 
grant programs primarily fund educational research 
and programs that give educational opportunities to 
particular groups of students, and thus could not 
support any allegation that the Federal Defendants 
directly fund Columbia’s teaching of Women’s Studies 
and feminism. See supra at 8-9 (listing representative 
programs). The Court should therefore affirm the 
judgment of the district court. 
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POINT III 

THE DISTRICT COURT PROPERLY DISMISSED 
PLAINTIFFS' EQUAL PROTECTION CLAIM 

A. The District Court Correctly Concluded that 
Plaintiffs Do Not Have Standing to Assert an 
Equal Protection Claim. 

This Court should also hold that the district court 
correctly dismissed Plaintiffs’ equal protection claim 
against the Federal Defendants. Plaintiffs contend that 
federal assistance to Columbia and the Institute in its 
teaching of Women’s Studies and “feminism” violates 
the equal protection component of the Fifth 
Amendment’s Due Process Clause because such support 
discriminates on the basis of gender. The district court 
correctly determined that Plaintiffs do not have 
standing to assert such a claim because their amended 
complaint points to no cognizable injury in fact. 

“[T]he irreducible constitutional minimum of 
standing contains three elements: (1) there must be an 
injury in fact,—an invasion of a legally protected 
interest which is (a) concrete and particularized, and 
(b) actual or imminent, not conjectural or hypothetical; 
(2) there must be a causal connection between the 
injury and the conduct complained of; and (3) it must be 
likely, as opposed to merely speculative, that the injury 
will be redressed by a favorable decision.” Port 
Washington Teachers’ Ass’n v. Bd. of Educ., 478 F.3d 
494, 498 (2d Cir. 2007) (citing Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 560 (1992)) (internal quotation 
marks omitted). 
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Plaintiffs fail to allege a “concrete and 
particularized” injury that they have suffered at the 
hands of the Federal Defendants. Plaintiffs’ allegations 
of harm have two components. First, they claim that 
the existence of the Institute and its teaching of 
feminism poisons Columbia’s campus atmosphere by 
imbuing it with anti-male attitudes—while conceding 
that, as alumni, their only exposure to the campus 
atmosphere would occur were they to enroll in adult- 
education courses at Columbia’s School of Continuing 
Education or decide to rematriculate. (JA 38-39). And, 
second, they lament the lack of “Men’s Studies” courses 
at Columbia in which they might enroll, were such 
courses to be made available, again as continuing- 
education students or readmitted students. (JA 39). 

However, neither of these supposed “harms” have 
caused Plaintiffs any constitutional injury because of 
Plaintiffs’ status as alumni of Columbia. Plaintiffs have 
no current exposure to Columbia’s courses and campus 
life, and the amended complaint does not allege that 
Plaintiffs have enrolled, or even taken any concrete 
steps to enroll in adult-education courses, which they 
concede are open to the general public (JA 38-39), or 
have applied for admission to a degree program, as any 
person can do. As this Court has explained, in order to 
have standing, “plaintiffs [must] be[] injured in a 
sufficiently personal way to distinguish themselves 
from other citizens who are generally aggrieved by a 
claimed constitutional violation.” Abortion Rights 
Mobilization Inc. v. Baker (In re U.S. Catholic 
Conference ), 885 F.2d 1020, 1024-25 (2d Cir. 1989) 
(dismissing suit by non-Catholic clergy who objected to 
the IRS’s tax treatment of the Catholic Church). 
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Plaintiffs’ failure to identify any actual injury they have 
suffered precludes them from establishing standing.* 

Indeed, the very nature of Plaintiffs’ objection 
appears to be philosophical or political. While it is clear 
that Plaintiffs would prefer if the student-aid programs 
were not available to Columbia students who choose to 
enroll in courses or degree programs at the Institute 
(JA 45-46), Plaintiffs are not directly affected by the 
Department’s provision of such aid. Opposition to a 
government program for “philosophical and/or religious 


* Plaintiff Den Hollander further claims that his 
attendance at unspecified Columbia “events [and] 
activities” and his subscription to Columbia’s alumni 
news magazine are sufficient to confer standing upon 
him. Br. at 27. But he does not allege facts specifically 
describing what transpired at these events, or what 
was printed in these publications that allegedly caused 
him injury. In addition, Washegesic v. Bloomingdale 
Public Schools, 33 F.3d 679 (6th Cir. 1994), cited by 
Plaintiffs, Br. at 25, is not to the contrary. In that case, 
a public school placed a portrait of Jesus in its hallway, 
where it could be seen by “any parent, employee or 
former student who uses the school facilities.” 33 F.3d 
at 683. The Washgesic court concluded that any person 
who uses the school facilities is exposed to the portrait 
and could suffer a cognizable constitutional injury. See 
id. Here, by contrast, only current students are exposed 
to the content of courses at Columbia and most campus 
activities, and Plaintiffs have not alleged sufficient 
facts to establish that they actually participated in 
courses or particular campus activities open to alumni 
in which they suffered a specific, cognizable injury. 
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reasons [is a] generalized grievance, without any 
imminent tangible harm, [that] cannot confer 
standing.” Raiser v. United States, 325 F.3d 1182,1183 
(10th Cir. 2002) (plaintiffs “status as a taxpayer who 
has religious objections to the death penalty does not 
confer standing”); accord Gettman v. Drug Enforcement 
Admin., 290 F.3d 430, 435 (D.C. Cir. 2002) ( High Times 
magazine lacked standing to challenge agency’s refusal 
to decriminalize marijuana); see also Minn. Fed. of 
Teachers v. Randall, 891 F.2d 1354, 1358-59 (8th Cir. 
1989) (teachers’ union’s opposition to law allowing 
students to take classes at religious colleges was based 
on “philosophical concerns” to program and thus the 
union lacked standing). 

Moreover, the amended complaint does not credibly 
allege that any harms suffered by Plaintiffs, however 
remote, were caused by acts of the Federal Defendants. 
Indeed, none of the Department’s programs can be used 
to “exercise any direction, supervision, or control over 
the curriculum, program of instruction, administration, 
or personnel of any educational institution,” 20 U.S.C. 
§ 1232a, and thus the content of the courses offered at 
Columbia are outside of the Department’s control. 
Plaintiffs’ unsupported accusation that the Department 
has “fail[ed] to set policies and provide aid for men’s 
studies,” Br. at 26, ignores this statutory prohibition. 
Plaintiffs thus lack standing to assert an equal 
protection claim based on the Department’s student aid 
programs or school grants. Accordingly, this Court 
should affirm the district court’s determination that 
Plaintiffs lacked standing to maintain their equal 
protection claim. 
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B. The Department's Programs Do Not Violate 
Constitutional Equal Protection Principles 
Because Plaintiffs Did Not Allege Purposeful 
Government Discrimination. 

Plaintiffs’ amended complaint also fails to state an 
equal protection claim against the Federal Defendants 
because Plaintiffs did not allege that the Federal 
Defendants engaged in purposeful discrimination. It is 
well established that the Fifth Amendment’s Due 
Process Clause contains an “equal protection 
component” that forbids the Government from 
discriminating on the basis of sex. Heckler v. Mathews, 
465 U.S. 728, 730-31 (1984).* “When a statute 
gender-neutral on its face is challenged on the ground 
that its effects upon women are disproportionally 
adverse, a twofold inquiry is . . . appropriate. The first 
question is whether the statutory classification is . . . 
indeed neutral in the sense that it is not gender-based. 
If the classification itself, covert [or] overt, is not based 
upon gender, the second question is whether the 
adverse effect reflects invidious gender-based 
discrimination. In this second inquiry, impact provides 
an important starting point, but purposeful 
discrimination is the condition that offends the 


* The “ ‘approach to Fifth Amendment equal 
protection claims has always been precisely the same as 
to equal protection claims under the Fourteenth 
Amendment,’” Collier v. Barnhart, 473 F.3d 444, 448 
(2d Cir. 2007) (quoting Weinberger v. Wiesenfeld, 420 
U.S. 636, 638 n.2 (1975)), and thus cases applying 
either of these constitutional provisions are relied upon 
herein. 



27 


Constitution.” Collier, 473 F.3d at 448 (quoting 
Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256, 274 
(1979)). 

As to this second inquiry, a plaintiff must establish 
that “the decisionmaker . . . selected or reaffirmed a 
particular course of action at least in part because of 
not merely in spite of its adverse effects upon an 
identifiable group.” Feeney, 442 U.S. at 279 (emphasis 
added); see also Grimes ex rel. Grimes v. Sobol, 832 F. 
Supp. 704, 708 (S.D.N.Y. 1993) (“[i]n alleging a claim 
. . . based on a constitutional violation, the ‘[discrim¬ 
inatory purpose’ with which a defendant must have 
acted ‘implies more than intent as volition or intent as 
awareness of the consequences’ ” (quoting Feeney, 442 
U.S. at 279)), aff’d, 37 F.3d 857 (2d Cir. 1994). 

Here, the statutes enacting the student-aid 
programs contain no classifications potentially relating 
to gender, nor does the complaint allege any such 
classification. As to whether these statutes reflect 
alleged “purposeful” sex-based discrimination, Plaintiffs 
allege that the Department provides “student aid to 
colleges and universities, including Columbia . .., that 
[offer courses in] Women’s Studies” (JA 27); that this 
aid “advances] the disparate treatment of males and 
the harmful impact of [Women’s Studies] programs” 
(id.); that this aid contributes to societal differences in 
the treatment of men and women (JA 27-28); and that 
this aid “directly result[s] in disparate treatment of 
men at Columbia” (JA 28). They conclude that the 
Department “knowingly assist[s] the prejudicial 
dissimilar treatment of men” through the provision of 
such aid. (JA 28). 
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These allegations fall far short of those needed to 
establish purposeful, sex-based discrimination. In 
particular, even assuming that the Department’s 
administration of its various programs has an adverse 
effect on men—which it clearly does not—the amended 
complaint does not allege that the Department 
administers its programs specifically “because of .. . 
[their] adverse effects” on men. Feeney, 442 U.S. at 279 
(emphasis added). That is, Plaintiffs have failed to 
make “specific allegations of fact necessary to sustain 
the claim” that the Department’s programs were 
enacted and administered in this way “because of, not 
merely in spite of, [their] allegedly detrimental effects 
on [men].” Grimes, 832 F. Supp. at 708 (emphases in 
original). 

Moreover, it would be impossible for Plaintiffs to 
plausibly allege such purposeful discrimination. As 
explained above, Congress has specifically prohibited 
the Department from exercising any supervision or 
control over the content of courses offered at 
participating institutions of higher education, through 
the student-aid or other programs, 20 U.S.C. § 1232a, 
and thus the Federal Defendants’ administration of 
these programs must be without regard to the courses 
of study offered or chosen by an eligible student at any 
given college. 

In Grimes, the court rejected an analogous equal 
protection claim to the one Plaintiffs attempted to 
assert here. In that case, a group of African-American 
students in New York City public schools charged that 
the public school curriculum “distorts and demeans the 
role of African Americans and excludes the existence, 
contributions, and participation of African Americans 
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in the various aspects of world and American culture.” 
Id. at 706 (internal quotation marks omitted). Although 
the school authorities had “implemented a Holocaust 
Curriculum and an Italian Heritage Curriculum, but 
did not adopt a special curriculum to focus on issues of 
particular importance to African Americans,” the 
district court found that the “Plaintiffs had failed to 
come forward with the specific allegations of fact 
necessary to sustain the claim that a discriminatory 
purpose was a motivating factor in any actions taken by 
defendants—that is, that the curriculum was adopted 
because of, not merely in spite of, its allegedly 
detrimental effects on African American students.” Id. 
at 708 (emphases in original). 

Here, Plaintiffs’ claims against the Federal 
Defendants are infinitely more remote. They do not 
allege that the Federal Defendants played any role in 
creating the curriculum about which Plaintiffs are 
concerned, and the curriculum in question is not part of 
a mandatory public school offering, but rather 
comprises elective university courses. The amended 
complaint seeks relief from the Federal Defendants 
merely on the theory that they provide funds by which 
students can defray part of the cost of attending eligible 
institutions of higher education, and at which the 
students may choose any available course of study. 
Because Plaintiffs do not thus allege sufficient facts to 
support an inference of intentional discrimination 
based on gender, this Court can also affirm the district 
court’s dismissal of Plaintiffs’ equal protection claim on 
this ground. See Thyroff v. Nationwide Mut. Ins. Co., 
460 F.3d 400, 405 (2d Cir. 2006) (court of appeals is 
“free to affirm a decision on any grounds supported in 
the record”). 
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CONCLUSION 

The district court's judgment should be 
affirmed. 

Dated: New York, New York 

December 14, 2009 

Respectfully submitted, 

Preet Bharara, 

United States Attorney for the 
Southern District of New York, 
Attorney for the Federal 
Defendants-Appellees. 


Jean-David Barnea, 

Ross E. Morrison, 

Assistant United States Attorneys, 
Of Counsel. 



CERTIFICATE OF COMPLIANCE 


Pursuant to Rule 32(a)(7)(C) of the Federal Rules of 
Appellate Procedure, the undersigned counsel hereby 
certifies that this brief complies with the type-volume 
limitation of Rule 32(a)(7)(B). As measured by the word 
processing system used to prepare this brief, there are 
6750 words in this brief. 

Preet Bharara, 

United States Attorney for the 
Southern District of New York 

By: Jean-David Barnea, 

Assistant United States Attorney 



ANTI-VIRUS CERTIFICATION 


Case Name: Hollander v. Instit. for Research on Women 
Docket Number: 09-1910-cv 

I, Louis Bracco, hereby certify that the Appellee's Brief 
submitted in PDF form as an e-mail attachment to 
prosecases@ca2.uscourts.gov in the above referenced case, 
was scanned using CA Software Anti-Virus Release 8.3.02 
(with updated virus definition file as of 12/14/2009) and 
found to be VIRUS FREE. 


Louis Bracco 
Record Press, Inc. 


Dated: December 14, 2009 



Decades of Experience 



Cutting Edge Technology 


Since 1945 


229 West 36th Street, New York, N.Y. 10018 • Tel: [212] 619-4949 • Fax: [212} 608-3141 


257B7 

STATE OF NEW YORK, ] 

SS: AFFIDAVIT OF SERVICE 

COUNTY OF NEW YORK ) 

Kenroy Kelly being duly sworn, deposes and says that deponent is not party to the action, and is over 
1 8 years of age. 

That on the 14th day of December 2009 deponent served 2 copies of the within 

BRIEF FOR FEDERAL DEFENDANTS-APPELLEES 

upon the attorneys at the addresses below, and by the following method: 

BY REGULAR FIRST CLASS MAIL 

Roy Den Hollander, Esg., pro se 
545 East 14th Street 
New York, NY 10009 
91 7-B87-0B52 
royl 7den@gmail.com 

Robert D. Kaplan, Esg. [counsel for Columbia) 

Friedman Kaplan Seiler & Adelman LLP 

1633 Broadway 

New York, NY 10019 

212-833-1104 

rkaplan@fklaw.com 

Clement John Colucci, Esg. [counsel for N.Y. State 
Defendants] 

New York State Department of Law 
1 20 Broadway 
New York, NY 10271 
21 2-41 B-8B34 

Clement.Colucci@oag.state.ny.us 


Sworn to me this 

December 14, 2009 

Case Name: Hollander v. Institute for Research 
Docket/Case No. 09-1910-c 


JACQUELINE GORDON 
Notary Public, State of New York 
No. 01 GOBI491 65 
Qualified in Kings County 
Commission Expires July 3, 2010 


09-1910-cv 


IN THE 

United States Court of Appeals 

FOR THE SECOND CIRCUIT 


Roy Den Hollander and William A. Nosal, on behalf of themselves and all others 
similarly situated, 


Plaintiffs-Appellants, 


—against— 

Institute for Research on Women & Gender at Columbia University; School of 
Continuing Education at Columbia University; Trustees of Columbia University in 
the City of New York; U.S. Department of Education; Margaret Spellings, U.S. 
Secretary of Education in her official capacity; Board of Regents of the University 
of the State of New York, in his or her official and individual capacity; Chancellor 
of the Board of Regents, Robert M. Bennett, in his official and individual capacity; 
New York State Commissioner of the Department of Education, Richard P. Mills, 
in his official and individual capacity; and President of the New York State Higher 
Education Services Corp., James C. Ross, in his official and individual capacity, 

Defendants-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


REPLY BRIEF OF PLAINTIFFS-APPELLANTS 


(Counsel on inside) 






Attorney for Defendants-Appellees 


Attorney for Plaintiffs-Appellants 


Roy Den Hollander and William 
Nosal, on behalf of themselves 
and all others similarly situated, 

Roy Den Hollander, Esq. 
Attorney at Law 
545 East 14th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 


Attorneys for Defendants-Appellees 

Institute for Research on Women & 
Gender at Columbia University, School 
of Continuing Education at Columbia 
University, Trustees of Columbia 
University in the City of New York, 

Robert D. Kaplan Esq. 

Friedman Kaplan Seiler & Adelman LLP 
1633 Broadway 
New York, N.Y. 10019 
(212) 833-1104 

Attorney for Defendants-Appellees 

U.S. Department of Education, 

Secretary Margaret Spellings, 

Jean-David Bamea Esq. 

United States Attorney’s Office 
Southern District of New York 
86 Chambers Street 
New York, N.Y., 10007 
(212) 637-2679 


Board of Regents of the University of the 
State of New York, Chancellor Robert M. 
Bennet; New York State Dep’t of Education, 
Commissioner Richard P. Mills; New York 
State Higher Education Service Corp., 
President James C. Ross, 

Clement John Colucci, Esq. 

Patrick Walsh, Esq. 

New York State Department of Law 
120 Broadway 
New York, N.Y. 10271 
(212)416-8634 



TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES.ii 

PRELIMINARY STATEMENT.1 

ARGUMENTS.2 

1. The lower court’s failures to follow the requirements of 

Rules 12(b)(1) & 12(b)(6) are reversible errors.2 

Rule 12(b)(1).3 

Rule 12(b)(6).6 

2. The Amended Complaint satisfies the standing requirements at the 

pleading stage for alleged Establishment Clause violations.8 

Taxpayer Standing.8 

Non-economic Standing.12 

Religion. 14 

Aiding Religion. 19 

Purpose and sponsorship.20 

Effect and financing.22 

Entanglement and involvement.26 

CONCLUSION.30 

CERTIFICATE OF COMPLIANCE.31 


i 



















TABLE OF AUTHORITIES 


Page 

Constitution 

N.Y. Constitution, Art. IX, sec. 3.24 

Cases 

Agostini v. Felton, 521 U.S. 203 (1997). 25, 28 

Altman v. Bedford Cent. Sch. Dist. , 245 F.3d 49 (2d Cir. 2001). 12, 20 n. 7 

Alvarado v. City of San Jose , 94 F.3d 1223 (9 th Cir. 1996). 16, 17 

Ashcroft v. Iqbal 129 S. Ct. 1937 (2009).6 

Bell v. Hood . 327 U.S. 678 (1946).6 

Bldg. & Const. Trades Council Buffalo N.Y. & Vicinity 

v. Downtown Dev., Inc. , 448 F.3d 138 (2d Cir. 2006).3 

Bowen v. Kendrick . 487 U.S. 589 (1988). 8, 9 

Comm, for Public Educ. & Religious Liberty v. Nyquist , 413 U.S. 756 (1973).... 22 

Cooper v. United States Postal Serv., 577 F.3d 479 (2d Cir. 2009)... 8, 9, 12, 14, 19 

Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints 
v. Amos , 483 U.S. 327 (1987). 15 n. 6, 20 

DaimlerChrysler Corp. v. Cuno , 547 U.S. 332 (2006).9 

Doremus v. Board of Education, 342 U.S. 429 (1952). 10, 11 

Epperson v. State of Ark., 393 U.S. 97 (1968). 28 

Everson v. Bd. of Educ. , 330 U.S. 1 (1947). 11, 17 

Evers v. Dwyer , 358 U.S. 202 (1958). 14 


ii 

















Fair Hous. in Huntington Comm, v. Town of Huntington , 

316 F.3d 357 (2d Cir. 2003).5 

Flast v. Cohen , 392 U.S. 83 (1968).8 

Global Network Communs., Inc, v. City of New York, 458 F.3d 150 

(2d Cir. 2006).7 

Hein v. Freedom From Religion Found., Inc. , 551 U.S. 587 (2007). 8, 9 

Holmes v. Grubman . 568 F.3d 329 (2d Cir. 2009).3 

Hunt v. McNair . 413 U.S. 734 (1973). 22 

Iona College v. Nyquist, 65 Misc. 2d 329, 316 N.Y.S.2d 139 

(Sup. Ct. Albany, 1970).24 & n. 8 

IUE AFL-CIO Pension Fund v. Herrmann , 9 F.3d 1049 (2d Cir. 1993).5 

Kamen v. American Tel. & Tel. Co. , 791 F.2d 1006 (2d Cir. 1986). 5, 23 

Lamont v. Woods . 948 F.2d 825 (2d Cir. 1991). 10 

Lee v. Weisman . 505 U.S. 577 (1992). 17, 28 

Lemon v. Kurtzman . 403 U.S. 602 (1971). 19 

Levitt v. Comm, for Public Educ. . 413 U.S. 472 (1973). 22 

Lewis v. Casey, 518 U.S. 343 (1996).4 

Lujan v. Defenders of Wildlife , 504 U.S. 555 (1992).4 

Malnak v. Yogi , 592 F.2d 197 (3 rd Cir. 1979). 17 

McCreary County v. ACLU, 545 U.S. 844 (2005). 17, 22, 30 

Mitchell v. Helms . 530 U.S. 793 (2000). 25 


iii 





















Nowak v. Ironworkers Local 6 Pension Fund , 81 F.3d 1182 (2d Cir. 1996).4 

O’Hair v. White , 675 F.2d 680 (5 th Cir. 1982). 13 

Roemer v. Bd. of Public Works, 426 U.S. 736 (1976). 24 

Santa Fe Ind. Sch. Dist. V. Doe , 530 U.S. 290 (2000).28 

Shelton v. Tucker , 364 U.S. 479 (1960).1 

Sullivan v. Syracuse Housing Authority , 962 F.2d 1101 (2d Cir. 1992).12 

Thomas v. Review Board , 450 U.S. 707 (1981).19 

Thompson v. County of Franklin . 15 F.3d 245 (2d Cir. 1994).4 

Tilton v. Richardson , 403 U.S. 672 (1971). 22 

Torasco v. Watkins , 367 U.S. 488 (1961). 15 

U.S. v. Allen . 760 F.2d 447 (2d Cir. 1985). 17, 18 

U.S. v. Bush . 509 F.2d 776 (7 th Cir. 1975). 15 

U.S. v. Meyers , 95 F.3d 1475 (10 th Cir. 1996). 16 

U.S. v. Seeger , 380 U.S. 163 (1965). 15 

Warth v. Seldin , 422 U.S. 490 (1975).4 

Welsh v. U.S., 398 U.S. 333 (1970). 15 

Winn v. Ariz. Christian Sch. Tuition Org„ 562 F.3d 1002 (9 th Cir. 2009).26 

Wis. v. Yoder . 406 U.S. 205 (1972). 14, 15 

Zelman v. Simmons-1 larris . 536 U.S. 639 (2002). 23, 25 


IV 






















Zorach v. Clauson , 343 U.S. 306 (1952). 29 

U.S. Statutes 

20 U.S.C. § 1232a.29 

N.Y. Statutes 

N.Y. Educ. Law § 207. 16 

N.Y. Educ. Law § 665. 25 

N.Y. Educ. Law § 6401.23 

U.S. Rules & Regulations 

Fed. R. Civ. P. 1 & 2.7 

Fed. R. Civ. P. 12(b)(1).2, 3 

Fed. R. Civ. P. 12(b)(6).2, 3, 6 

Fed. R. Evid. 201.5 n. 3 

29 CFR 1605.1. 15 n. 6 

34C.F.R. 668.11 & 668.31. 25 

N.Y. Rules & Regulations 

8 N.Y.C.R.R. § 50.1.26 

8 N.Y.C.R.R. § 52.2. 23, 26, 27 

8 N.Y.C.R.R. § 126.1.26 

8 N.Y.C.R.R. § 2006.5. 29 

8 N.Y.C.R.R. § 2205.1. 25 



















8 N.Y.C.R.R. §§ 2205.2-2205.3. 25 

8 N.Y.C.R.R. §2206.1.25 

Other 

Equity for Women in the 1990s .20-22, 28 

Webster’s Third New International Dictionary (1993). 14 

Wright, Fed. Prac. & Proc. Supp. , (2008). 13 








PRELIMINARY STATEMENT 


This case is about the demise of the marketplace of ideas through the 
institution of a religious-type belief-system that results in the lack of equal 
treatment for men brought about by those in government and education who can 
only countenance one brand of thinking, one brand of belief, and one brand of 
speech—their own. 

State and Federal officials and Columbia University have created a climate 
of intolerance that effectively bans beliefs, concepts, and facts inconsistent with 
Feminist dogma. The winds of a cult-like conformity blow through the abandoned 
marketplace of ideas when government and centers of learning believe they have 
discovered the one and only true doctrine. Believers benefit and are encouraged to 
speak while dissenters are silenced and denied opportunities for advancement. 

In such a climate, the devotees of the Feminist faith audaciously declare 
themselves the true facilitators of education, when in reality they are fostering an 
Orwellian absurdity where authority proclaims all beliefs equal but theirs more 
equal than others. “The vigilant protection of constitutional freedoms is nowhere 
more vital than in the community of American schools.” Shelton v. Tucker, 364 
U.S. 479, 487 (I960). 1 


1 Politically-correct intolerance also led the attorneys for the State and Columbia to personally 
denigrate the Class Representative through selective and edited quotations from the Amended 
Complaint while engaging in hackneyed efforts to re-write the pleading so as to ignore its merits. 
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ARGUMENTS 


1. The lower court’s failures to follow the requirements of Rules 12(b)(1) & 
12(b)(6) are reversible errors. 

This is an appeal of the dismissal of all the claims pursuant to Fed. R. Civ. P. 
12(b)(1). The lower court apparently also dismissed the Establishment Clause 
claims under Rule 12(b)(6). The dismissal under the two rules raises the question 
that if standing was lacking, then the lower court did not have jurisdiction to make 
a decision on the merits to dismiss for failure to state a claim. Regardless, under 
both rules the allegations in the Amended Complaint, which are considered true 
along with all reasonable inferences in support of them, are the focus of this 
Court’s review—not the defendants’ re-writing of the allegations, postulating 
inferences favorable to them or ad hominem attacks. 

The Amended Complaint at || 2-19, App. 13-16, alleges the basic facts that 

Feminism, as mandated and financed by the State and propagated by Columbia’s 

Institute for Research on Women and Gender (“IRWG”), satisfies the criteria used 

by Federal courts to determine whether religion is involved. Since these basic fact 

allegations are presumed true, the resulting inference is that Feminism is a religion. 

The State, however, alleges that those basic factual allegations infer only the Class 

It is the same old strategy from the McCarthy era—edit an opponent’s statements or take them 
out of context so as to misrepresent the record and paint him as a modern-day heretic against 
whom the government should rule because he does not subscribe to what is currently deemed 
appropriate. The Court is referred to the Amended Complaint so as not to mistakenly rely on the 
defendants interposing their own factual allegations before they have even filed answers. 
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Representative’s personal “view[s],” “theories],” “notion[s],” and “subjective— 
and highly idiosyncratic perceptions.” (State Brf. p. 6-8, 29). 2 Such inferences 
favor the State, but at this stage, before any answer has been filed, the inferences 
should favor the Class Representative. Bldg. & Const. Trades Council Buffalo 
N.Y. & Vicinity v. Downtown Dev., Inc. , 448 F.3d 138, 144 (2d Cir. 2006)(Rule 
12(b)(l))(citations omitted); Holmes v. Grub man . 568 F.3d 329, 335 (2d Cir. 
2009)(Rule 12(b)(6))(citation omitted). 

The lower court based its dismissal of the Establishment Clause allegations 
for lack of standing, Rule 12(b)(1), and for failure to state a claim, Rule 12(b)(6), 
on finding that “Feminism is no more a religion than physics.” (Order p. 2, App. 
49). The lower court also added for Rule 12(b)(6) purposes, that the Establishment 
Clause claims were “absurd and utterly without merit.” (Id.). 

Rule 12(b)(1) 

The lower court’s standing decision on the Establishment Clause allegations 
should have been based solely on the only pleading in the case—the Amended 
Complaint. 

[I]n cases where the asserted basis for subject matter jurisdiction is 
also an element of the plaintiff’s allegedly federal cause of action, 

[this Court] ask[s] only whether—on its face—the complaint is drawn 
so as to seek recovery under ... the Constitution. If so, then [this 


2 

' Columbia, meanwhile, simplistically ignores any allegations inconvenient to its position by 
making the conclusory claim—eight times throughout its brief—that they are merely “rhetoric.” 
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Court] assume[s] or fmd[s] a sufficient basis for jurisdiction, and 
reserve[s] further scrutiny for an inquiry on the merits. 

Nowak v. Ironworkers Local 6 Pension Fund . 81 F.3d 1182, 1189 (2d Cir. 1996). 
There were no summary judgment motions, no discovery and no trial below. No 

evidence was submitted to prove or disprove that Feminism meets the various 
criteria for a religion, yet the lower court made a finding of fact that Feminism was 
not a religion. 

When there is a trial, the plaintiff must establish standing by evidence 
adduced at trial. Lewis v. Casey , 518 U.S. 343, 357-58 (1996)(citing Lujan v. 
Defenders of Wildlife . 504 U.S. 555, 561 (1992)). When there is a summary 
judgment motion, “the plaintiff can no longer rest on such mere allegations [in the 
complaint], but must set forth by affidavit or other evidence specific facts” as to his 
standing. M. But when at the pleading stage, as here, a court is supposed to accept 
general allegations as embracing those specific facts that are necessary to support 
standing, id., accept as true all material allegations of the complaint, and construe 
the complaint in favor of the complaining party, Thompson v. County of Franklin , 
15 F.3d 245, 249 (2d Cir. 1994)(citing Warth v. Scldin, 422 U.S. 490, 501 (1975)). 
The lower court did none. 

The lower court simply ignored the procedural stage of the case and jumped 
ahead to make a finding of fact as though evidence had been submitted on whether 
Feminism is a religion. The lower court could have chosen to permit discovery of 
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facts demonstrating jurisdiction, Kamen v. American Tel. & Tel. Co. , 791 F.2d 
1006, 1011 (2d Cir. 1986), or require the Class Representative to supplement the 
pleading by amendment or affidavit, or revisited the standing issue at the summary 
judgment or trial stage, Fair Hous. in Huntington Comm, v. Town of Huntington , 
316 F.3d 357, 362 (2d Cir. 2003)(citation omitted), but it chose to reach a 
conclusion on a material fact issue without the submission of evidence. The lower 
court even failed to make an attempt at judicial notice. 1 And the State and USDOE 
could have moved for a more definite statement of fact, id., but they too chose to 
rely on an assumption to resolve a disputed fact. 

USDOE argues that for standing purposes, the Amended Complaint’s 
Establishment Clause claims can be summarily dismissed at the pleading stage for 
being “frivolous” in alleging that Feminism meets the criteria of a religion. 
(USDOE Brf. p. 19). This is a high burden for the defendant to meet. IUE AFL- 
CIO Pension Fund v. Herrmann . 9 F.3d 1049, 1056 (2d Cir. 1993). USDOE 
devotes one footnote to it while the lower court provided no analysis at all—just a 
blanket declaration of “frivolous.” 

Standing exists where the right of a plaintiff to recover will be sustained if 
the Constitution is given one construction and will be defeated if given another. 

3 Even if the lower court believed the equivalence of Feminism and Physics as a proposition of 
general knowledge, such propositions are not necessarily indisputable in their application to the 
facts of a particular case. See Advisory Committee Note, Fed. R. Evid. 201, subdivision (b). 
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Bell v. Hood , 327 U.S. 678, 685 (1946). Here, the Class Representative wins with 
one constitutional construction of religion but loses under another; therefore, the 
allegations are not “wholly insubstantial and frivolous.” Id. at 682-83. 

Since the lower court found Feminism not a religion, it never reached the 
allegations that the State and USDOE’s activities aided the Feminist religion at 
Columbia’s IRWG. 

Rule 12(b)(6) 

To the extent that the lower court’s decision includes a Rule 12(b)(6) 
dismissal on the merits of the Establishment Clause claims, it fails to comply with 
the Rule 12(b)(6) analysis set forth in Ashcroft v. Iqbaf 129 S.Ct. 1937 (2009). 

Under Iqbal , the lower court should have identified the specific allegations 
of Feminism as a religion that were not entitled to the presumption of truth—those, 
if any, that merely cut and copy the elements of an Establishment Clause violation; 
that is, are conclusory. Id at 1951. The lower court then should have considered 
whether the remaining allegations plausibly—not probably but more than 
possibly—suggested Feminism was a religion. Id The lower court did neither, 
and neither does the State in claiming allegations of non-economic harm to the 
Class Representative from the alleged religion Feminism are conclusory. (State 
Brf. p. 23). 
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Since no judicial notice was taken and no evidence submitted on which the 
lower court made its decision that the Establishment Clause allegations failed to 
state a claim, the lower court must have relied on extrinsic evidence unknown to 
the Class Representative. When courts rely on matters extraneous to the 
complaint, the conversion requirement for Rule 12(b)(6) requires the plaintiff to 
have an opportunity to contest the extrinsic evidence. Global Network Communs., 
Inc, v. City of New York , 458 F.3d 150, 155 (2d Cir. 2006)(district court 
committed reversible error when, in ruling that plaintiff failed to state a claim, it 
considered evidence outside the complaint). The purpose of the conversion 
requirement is to 

deter[] trial courts from engaging in fact-finding when ruling on a 
motion to dismiss and ensures that when a trial judge considers 
evidence dehors the complaint, a plaintiff will have an opportunity to 
contest... relied-upon evidence by submitting material that 
controverts it. Id. 

The Class Representative had no opportunity to contest the extrinsic 
evidence on which the lower court must have relied. The first notice he received 
that the lower court likely considered matters extraneous to the Amended 
Complaint was the ECF filing of the Order. 

The Federal Rules of Civil Procedure either apply regardless of the 
popularity of a civil proceeding, or they do not. Fed. R. Civ. P. 1 & 2. 
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2. The Amended Complaint satisfies the standing requirements at the 
pleading stage for alleged Establishment Clause violations. 

The injury requirement is the “linchpin” in Establishment Clause cases. 
Cooper v. United States Postal Serv., 577 F.3d 479, 489 (2d Cir. 2009). Injury for 
standing under the Establishment Clause comes in two forms: (1) where “a broad 
swath of litigants can demonstrate standing under Flast v. Cohen . 392 U.S. 83 
(1968), which permits litigants to raise claims on the ground that their ‘tax money 
is being extracted and spent in violation of specific constitutional protections,’” 
Cooper 577 F.3d 489 n. 9 (internal quotation Flast at 106), or (2) where non¬ 
economic injury comes from exposure to religious communications, id 

U SDOE does not dispute that the Class Representative has standing to assert 
an Establishment Clause claim, USDOE Brf. p. 15, but the State does. 

Taxpayer Standing 

Under Flast , a taxpayer “asserting an Establishment Clause claim has 
standing to challenge a law authorizing the use of federal funds in a way that 
allegedly violates the Establishment Clause.” Hein v. Freedom From Religion 
Found., Inc. , 551 U.S. 587, 593 (2007). The law may be challenged on its face or 
as applied. Bowen v. Kendrick . 487 U.S. 589, 598 (1988). “In several cases [the 
Supreme Court] ... expressly recognized that an otherwise valid statute authorizing 
grants might be challenged on the grounds that the award of a grant in a particular 
case would be impermissible.” Id. at 601. This case does not challenge various 


8 



State and Federal statutes on their face but the use of appropriations under those 
statutes for the benefit of the Women’s Studies Program at IRWG, which advances 
Feminism. 

The State asserts that the Flast exception for taxpayer standing, which was 
followed in 2009 by this Court in Cooper 577 F.3d 479, and by the U.S. Supreme 
Court in DaimlerChrysler Corn, v. Cuno , 547 U.S. 332 (2006) and Bowen v. 
Kendrick , 487 U.S. 589 (1988), has actually been overruled by Justice Kennedy’s 
concurring opinion in the 2007 case Hein . (State Brf. p. 24 n. 9). The plurality 
opinion in Hein , however, specifically states that it does not overrule Flast . Hein at 
615. Justice Kennedy, who joined in the plurality opinion, also filed a concurring 
opinion stating that Flast “should be overruled,” Hein at 637, but as of the filing of 
this Reply—it has not. 

Failing to overrule Flast , the State misleading abbreviates and mis-applies 
the standing requirements used in Hein that are based on Flast . The complete 
requirements have two parts. 

Part 1, the logical link between taxpayer status and the type of legislative 
enactment attacked requires that the expenditures at issue be made pursuant to an 
express legislative mandate and a specific legislative appropriation rather than 
general appropriations for day-to-day governmental operations. Hein at 603-05. 
The Class Representative’s Brief at pp. 23-24 lists both the New York legislative 
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and Congressional laws that specifically appropriate and authorize the 
disbursement of funds to higher education. The Regents, N.Y. Education, and 
HESC carry out the legislature’s scheme pursuant to the legislature’s statutory 
mandate, as USDOE does with Congress’ scheme, in providing funds for IRWG 
and its Women’s Studies Program that propagates Feminism—an as applied 
violation of the Establishment Clause. See Lamont v. Woods , 948 F.2d 825, 830 
(2d Cir. 1991)(injury asserted in amended complaint was the use of plaintiffs’ 
federal tax dollars for appropriations and expenditures that allegedly violate the 
Establishment Clause). 

Part 2, the nexus between taxpayer status and the constitutional infringement 
requires that the challenged legislative enactment exceeds specific constitutional 
limitations imposed upon the exercise of the taxing and spending power. Hein at 
604. Since the Establishment Clause operates as a specific constitutional limitation 
upon the exercise of legislative taxing and spending power in aid of religion, 
expenditures of government funds to aid the religion of Feminism at IRWG 
satisfies part 2. See Lamont at 830. 

The State relies on a quote from a case decided before Flast to invent a third 
standing requirement that the State’s activities must involve “a measurable 
appropriation or disbursement of [state] funds occasioned solely by the activities 
complained of.” (State Brf. pp. 24-25). The quote comes from Doremus v. Board 
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of Education , 342 U.S. 429, 434 (1952). The Doremus Court found no standing on 
the Establishment Clause claim concerning the reading of Bible passages in public 
schools because “[tjhere [was] no allegation that this activity is supported by any 
separate tax or paid for from any particular appropriation or that it adds any sum 
whatever to the cost of conducting the school.” Doremus at 433. Doremus made 
its statement about “a measurable appropriation or disbursement” based on 
Everson v. Bd. of Educ. , 330 U.S. 1 (1947), which found no standing because the 
spending came from a general appropriation. So the quote really means that for 
standing, the spending cannot come from a general appropriation statute. Here, the 
funds benefiting Feminism come from specific appropriations and disbursements 
to higher education. 

The State uses its invented third requirement to argue that the money now 
paid out, which aids IRWG’s Feminist religion, would still be available if there 
was no IRWG Women’s Studies Program. (State Brf. p. 25). The availability or 
offering of money to aid a religion is not the issue—it is the spending of money in 
aid of religion, and as the State admits, it helps finance Feminism. 

The State also tries to invent a fourth requirement that the Class 
Representative “must show measurable loss of revenue” in order to have taxpayer 
standing. (State Brf. p. 25). The measurable loss of revenue applies to taxpayers 
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challenging municipal—not state or Federal—spending. Altman v. Bedford Cent. 
Sch. Dist. . 245 F.3d 49, 73 (2d Cir. 2001). 

Non-economic Standing 

The Second Circuit’s leading case for non-economic Establishment Clause 
standing is Sullivan v. Syracuse Housing Authority , 962 F.2d 1101 (2d Cir. 1992), 
where the Court found a “spiritual First Amendment injury.” Sullivan at 1108. In 
Sullivan , this Court found that (1) the operation of a religious after-school program 
in a community center deprived the plaintiff of his right to use and enjoy the 
center, (2) the plaintiff found the alleged establishment of religion offensive, and 
(3) the program brought religion into a place functionally similar to the plaintiffs 
home. Id All of which satisfied the plaintiff having a “direct and personal stake 
in [the] controversy.” Id 

This Court applied Sullivan in Cooper to find that the plaintiff (1) came into 
“direct contact with religious displays that were made a part of his experience in 
using the postal facility nearest his home,” (2) such contact made him 
uncomfortable, and (3) to avoid contact, he would have to alter his behavior. 
Cooper, 577 F.3d at 491. 

In this case, the Class Representative, as an alumnus and one who continues 
to take advantage of alumni rights and privileges, such as using the University 
libraries and attending events, (1) frequently comes into direct contact with 
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Feminism at Columbia, which interferes with his use and enjoyment of his alma 
mater; (2) he finds the communications of Feminist doctrine offensive and 
inappropriate; and (3) IRWG’s Women’s Studies Program, which propagates 
Feminism throughout the University community, has interjected this modern-day 
religion into an important section of the Class Representative’s life, which even 
enters his home through mailings and the Internet, and which to avoid would 
require altering his behavior. (Class Rep. Brf. pp. 26-29). 

The State and Columbia even admit that the Feminism propagated by IRWG 
“offends [the Class Representative’s] values and beliefs,” State Brf. p. 22, and the 
Class Representative “was exposed to feminist [ideology]” that was 
“uncomfortable” for him, Col. Brf. p. 14. Such are grounds for Establishment 
Clause standing in this Circuit. 

The State tries to eliminate non-economic injury by calling it “abstract.” 
(State Brf. p. 22). Yet interests and “values of an abstract nature or esoteric nature 
can provide the basis for standing,” O’Hair v. White , 675 F.2d 680, 687 (5 th Cir. 
1982), such as the highly abstract rights to speech, association and equal 
protection, Wright, Fed. Prac. & Proc. Supp. , § 3531.4, at pp. 954-55 (2008). 
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The State also attempts to add an additional requirement to Establishment 
Clause standing—the harm cannot be “diffuse.” 4 (State Brf. p. 22). “Diffuse” 
means spread out or distributed, Webster’s Third New International Dictionary 
(1993). Such a new requirement would have the effect of over-ruling this Court’s 
decision in Cooper, 577 F.3d 479 (2d Cir. 2009), where large numbers of persons 
used a postal facility, since the harm from religious communications was spread 
among a large group. Furthermore, it would effectively eliminate standing in all 
class actions—not just Establishment Clause cases—because the requirement of 
non-diffuse harm could never apply to situations with too many parties for joinder. 
The aggregate injuries in a class action are spread out among many persons, which 
is why class actions exist. Under the State’s new injury requirement, all those civil 
rights cases, such as Evers v. Dwyer , 358 U.S. 202 (1958), would have been 
dismissed for lack of standing because the harm was “diffuse[d].” 5 
Religion 

The State wrongly asserts the Supreme Court has ruled that secular beliefs 
cannot function as a religion, State Brf. p. 27, for which it relies on Wis. v. Yoder , 
406 U.S. 205, 215 (1972). Yoder did not make such a ruling because it could not 

4 The State misleadingly asserts the Class Representative’s alleged harm is “no different from the 
hann that any male students” or their predecessors or others “come into contact with” at 
Columbia. (State Brf. p. 22-23). That is not what the Amended Complaint alleges. The hann is 
to that class of males who would take or would have taken a Men’s Studies Program. (Amend. 
Compl. TJ 196, App. 36-37). 

5 The State wrongly asserts “that much” of the alleged harm is irrelevant because it stems from 
10 years ago. There is no statute of limitations on Establishment Clause violations. 
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have without overruling three U.S. Supreme Court cases finding that secular 
beliefs which impose a duty of conscience can function as a religion. Welsh v. 
U.S.. 398 U.S. 333, 340 (1970)(which Yoder actually cites to); U.S. v. Seeger, 380 
U.S. 163, 184-85 (1965), and Torasco v. Watkins, 367 U.S. 488, 495 n. 11 (1961). 
Even the ethical beliefs of an atheist who does not believe in an afterlife are 
considered religious. United States v. Bush . 509 F.2d 776 (7 th Cir. 1975). 6 

Yoder stated religion is not merely a matter of personal preference, but is 
shared by an organized group, and intimately related to daily living. Yoder at 216. 
Yoder also cited to Justice Harlan’s concurring opinion in Welsh that religion is 
more than devotion “to individual principles acquired on an individualized basis”; 
that it involves “shared beliefs by a recognizable and cohesive group.” Welsh at 
353. IRWG’s Feminism is a well organized, far reaching belief system of widely 
accepted tenets that mandate daily activities in how to live, work and relate to 
others. (Amend. Compl. ^[ 5-15). 

Unlike the State, USDOE recognizes “there is no bright line separating 
religious from secular belief systems.” (USDOE Brf. p. 17). USDOE states “that 
religious beliefs are generally characterized by, [among other traits], ‘ultimate 
ideas,’ ‘metaphysical beliefs,’ ‘moral or ethical system,’ the ‘accoutrements of 

6 The State relies on a Title VII case in its argument that it does not “aid” IRWG’s Feminism. 
(State Brf. p. 31, Church of Jesus Christ of Latter-Day Saints v Amos , 483 U.S. 327 (1987)). 

The State, therefore, must accept Title VII’s definition of religion under 29 CFR 1605.1, which 
“define[s] religious practices to include moral or ethical beliefs as to what is right and wrong 
which are sincerely held with the strength of traditional religious views.” 


15 



religion,’ ‘demonstrating] any shared or comprehensive doctrine,’ or ‘display[ing] 
... structural characteristics or formal signs” similar to traditional religions. 
(USDOE Brf. P. 17-19, citing United States v. Meyers, 95 F.3d 1475, 1483 (10 lh 
Cir. 1996); Alvarado v. City of San Jose . 94 F.3d 1223, 1230 (9 th Cir. 1996)). 
Meyers includes under accoutrements: comprehensiveness of beliefs; founders, 
prophets, or teachers; important writings; keepers of knowledge; structure or 
organization; holidays; and propagation. The Amended Complaint alleges for 
IRWG’s Feminism the characteristics cited in Meyers and Alvardo. (Amend. 
Compl. 5, 6, 11, 13, App. 13-15). So, by USDOE’s own cited criteria, the 
Amended Complaint alleges the Feminism promoted and financed by the State and 
financed by USDOE satisfies the requirements of a religion. 

The State circuitously argues that because N.Y. Education § 207 prohibits 
the State from regulating doctrinal instruction in seminaries, State Brf. p. 11, and 
because the regulations for approving curricula are “religion-neutral,” State Brf. p. 
13, the Feminist doctrine in IRWG’s Women’s Studies cannot be a religion 
because it is regulated by the State. That does not mean Feminism is not a 
religion. Governments often do things inconsistent with the written law, such as 
Watergate, Iran-Contra, Guatanamo, wire tapping citizens without court orders, or 
foisting the religion of Feminism in colleges. After all, the Establishment Clause 
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has been violated by governments before. E.g. McCreary County v. ACLU , 545 
U.S. 844 (2005); Lee v. Weisman , 505 U.S. 577 (1992). 

The State and USDOE claim that the definition for religion is “narrower” in 
Establishment Clause cases, State Brf. p 27; USDOE. Brf. p. 17, even though the 
courts have never ruled such. Alvarado v. City of San Jose , 94 F.3d 1223, 1230 n. 
6 (9 th Cir. 1996). USDOE cites to the criminal case U.S. v. Allen , 760 F.2d 447, 
450-52 (2d Cir. 1985), for a narrower standard, but the Court did not rule on that 
issue—it held there was no aiding of religion involved. In addition, Third Circuit 
Judge Adams, in his concurring opinion in Malnak v. Yogi , 592 F.2d 197, 211-212 
(3 ld Cir. 1979), concluded it was difficult to justify a reading of religion as 
narrower for Establishment Clause purposes. Judge Adams referred to the logic of 
Justice Rutledge: 

‘Religion’ appears only once in the [First] Amendment. But the word 
governs two prohibitions and governs them alike. It does not have two 
meanings, one narrow to forbid ‘an establishment’ and another, much 
broader, for securing ‘the free exercise thereof.’ 

Everson v. Bd. of Educ. . 330 U.S. 1, 32 (1947)(Rutledge, J., dissenting). 

The State also strains to rely on the criminal case Allen to justify the lower 

court’s circumventing of the rules of civil procedure, and foist the State’s own 

inference favorable to it that “[fjeminism is no more a religion ... than is 

‘nuclearism’ ... or ‘physics.” (State Brf. p. 29). That inference requires basic 

allegations in an answer the State has not yet filed. The Amended Complaint, 
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however, did what it was suppose to at the pleading stage—allege basic facts that 
satisfy the criteria for religion. (Amend. Compl. 4-15, App. 13-15). 

The State turned to the Allen case after all the cases it and USDOE cited in 
the lower court for defining religion were decisions made after trial, hearings, or on 
summary judgment motions, and, therefore, had the benefit of an evidentiary 
record that does not exist here. Ironically, Allen actually has an evidentiary record, 
but the State failed to dig deeply enough to discover it. 

The State mistakenly claims that the defendants in Allen were unable to 
submit evidence in the district court on whether “nuclearism,” worship of nuclear 
arms, was a religion. (See State Brf. p. 29 n. 10). The defendants’ motion to 
dismiss their criminal indictments actually included affidavit evidence and public 
documentary evidence. ( Allen , Appellants’ Joint Appendix pp. 5-26). Further, 
after the denial of their motion, the defendants submitted offers of proof to the 
district court supporting their religion defense. ( Allen , Appellants’ Joint Appendix 
pp. 27-42). No religion evidence was submitted in the district court in this civil 
case. 

The State even tries to re-write the law for Establishment Clause purposes 
by requiring the Amended Complaint to identify “proponents] of feminism who 
describe it as a ‘religion.’” (State Brf. pp. 6, 29). Free Exercise cases—not 
Establishment Clause cases—depend on the perspective of the believer. See, e.g., 
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Thomas v. Review Board , 450 U.S. 707, 716 (1981). Unfortunately for the State, 
this is not a Free Exercise case. 

Aiding Religion 

In assuming Feminism is a religion, the State and USDOE wrongly argue 
their activities do not aid it. 

IRWG’s website bills IRWG as the “locus of interdisciplinary feminist 
scholarship and teaching at Columbia University,” lists numerous Feminist 
activities, and displays a catalogue of Feminist teachings. (IRWG, http://www. 
columbia.edu/cu/irwag/index.html). IRWG is an institution in which the religion 
of Feminism is so pervasive that virtually all its functions admittedly serve the 
Feminist mission. The students, therefore, who earn degrees or graduate 
certificates at the institute are religious school students. 

The ‘“three main evils against which the Establishment Clause was intended 
to afford protection [are] sponsorship, financial support, and active involvement of 
the sovereign in religious activity.’” Cooper , 577 F.3d at 493 (quoting Lemon v. 
Kurtzman , 403 U.S. 602, 612 (1971)). To avoid these evils and not violate the 
Establishment Clause by providing direct aid to religious institutions or their 
students, government laws and activities must have (1) a secular purpose, (2) their 
primary effect must not advance religion, and (3) they must not excessively 
entangle the government with religion. Lemon at 612-13. 
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The State fails all three criteria, and USDOE fails the “effect” and 
“entanglement” requirements. 

Purpose and sponsorship 

Lemon’s “purpose” requirement aims at preventing government from 
abandoning neutrality and acting with the intent of promoting a particular point of 
view in religious matters. Corporation of Presiding Bishop of Church of Jesus 
Christ of Latter-day Saints v. Amos , 483 U.S. 327, 335 (1987). The Amended 
Complaint alleges that 37 years ago the State intentionally began to change higher 
education in accordance with Leminist doctrine through its active establishment, 
involvement, promotion, sponsoring, endorsement, enforcement, and approval of 
Leminist tenets, such as those fostered at IRWG. (Amend. Compl. ^ 31-48, App. 
17-19). The State’s far-reaching plans and policies for advancing Leminism cannot 
realistically be considered neutral, as the State’s Equity for Women in the 1990s , 
makes clear: 

1. the elimination of evolutionary differences between the sexes in 
education and employment opportunities, 

2. the educational community to take the lead in providing females 
access to a broad spectrum of career opportunities by promoting 
female friendly strategies for recruitment, selection, and 
advancement, 


7 USDOE’s financing of Feminism at Columbia may have a secular purpose, but its effect, as 
measured by the reasonable person test, does not. Altman v. Bedford Sell. Dist. , 245 F.3d 49, 75 
(2d Cir. 2001). Assuming Feminism is a religion, then providing funds that accrue to its benefit 
is aiding it by any reasonable person’s view. 
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3. affirmative action for females in recruitment and promotion in 
professional and managerial programs overseen by college 
affirmative action officers who provide reports to N.Y. Education 
Department, 

4. research on current issues facing females be developed, supported, 
and promoted, 

5. practices that advantage females with support, recruitment, and 
promotion be replicated while all others be eliminated with reports 
as to compliance provided N.Y. Education Department’s 
Affirmative Action Officer, 

6. colleges and universities to focus their support networks and create 
others to promote the hiring and placement of females, 

7. particular care be taken with curriculum in both content and 
methods of instruction, 

8. major revisions in curriculum and teaching are necessary, 

9. changes in teaching strategies and cultural attitudes, 

10. people’s thought patterns be changed, 

11. statewide compliance with affirmative action policies, 

12. implementing change through education and appropriate action, 

13. N.Y. Education to collect data necessary to carry out the Regents’ 
action strategies, 

14. college teachers to undergo training and their teaching regularly 
monitored and reinforced with Feminist tenets, 

15. N.Y. Education to conduct academic reviews at colleges and 
universities to assure teaching practices comport with the Regents’ 
Feminist objectives, 

16. females be given extra assistance to obtain jobs in certain fields, 

17. appropriate textbooks be used in all courses, 

18. human resources personnel for colleges, universities, libraries, 
museums, and the Education Department be trained to execute the 
affirmative action policies so that parity in hiring between the 
sexes is reached as determined by affirmative action officers, and 

19. those responsible to bring about the above changes are college 
faculty, administrators, staff members, students, deans, athletic 
directors, governing boards, and executive officers of all New 
York educational institutions, cultural institutions, N.Y. Education, 
employers, business, and industry in the State. 
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(http ://www. eric. ed. go v/ERICDoc s/data/ericdoc s2 sql/eontent_storage_01/0000019 
b/80/16/ld/35.pdf; Amend. Compl. ^ 40, App. 18-19). There is no neutrality when 
government acts with the objective of favoring adherence to a religious doctrine. 
McCreary , 545 U.S. 844, 860. 

Effect and financing 

“The prohibition on establishment [also] covers ... financial aid for religious 
individuals and institutions.. McCreary at 875. Public funding may not be 
provided to an institution “in which religion is so pervasive that a substantial 
portion of its functions are subsumed in the religious mission or when it funds a 
specifically religious activity in an otherwise substantially secular setting.” Hunt 
v. McNair , 413 U.S. 734, 743 (1973). The Supreme Court has repeatedly held 
invalid forms of financing for religious institutions and individuals. E.g. Levitt v. 
Comm, for Public Educ. , 413 U.S. 472 (1973)(lump sum per student payment for 
administrative costs); Comm, for Public Educ. & Religious Liberty v, Nyquist , 413 
U.S. 756 (1973)(reimbursement of parents for portion of tuition paid to religious 
institution); Tilton v. Richardson , 403 U.S. 672 (1971)(certain grants under Federal 
Higher Education Facilities Act violated the Establishment Clause when after 20 
years Government could no longer assure the financed facilities were used for non¬ 
sectarian activities). 
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The State and USDOE partially finance the Feminism promoting Women’s 
Studies Program at IRWG by providing funds directly to Columbia for the benefit 
of the institute and program. (Amend. Compl. || 49, 61-62, App. 20-21). For 
example, the Amended Complaint at | 61, App. 21, alleges, on information and 
belief, that USDOE provides research grants directly to IRWG for the furtherance 
of Feminism. Since this a motion on the pleadings, such allegations are accepted 
as true when the information is peculiarly within the knowledge of a defendant— 
the USDOE. Kamen v. American Tel. & Tel. Co. , 791 F.2d 1006, 1011 (2dCir. 
1986). 

The State’s “Bundy” aid, N.Y. Education Law § 6401, is paid directly to 
Columbia for the benefit of IRWG based on the number of degrees IRWG confers. 
The aid is not paid to a private party who then decides where the funds will go as 
in Zelman v. Simmons-Harris , 536 U.S. 639, 616-17 (2002)(did not involve direct 
aid to sectarian institution). 

The State inaccurately asserts that Bundy aid is awarded without regard to 
the subject matter of IRWG’s Women’s Studies Program. (State Brf. p. 14). 
Before the aid is granted, the Program has to be approved by the State, N.Y. Educ. 
Law § 6401(2)(iii), which means reviewing the subject matter of courses and 
checking other aspects of the program, 8 N.Y.C.R.R. § 52.2. 
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Bundy funds are specifically prohibited from aiding or maintaining a 


sectarian institution, such as IRWG. Iona College v. Nyquist, 65 Misc. 2d 329, 
333, 316 N.Y.S.2d 139 (Sup. Ct. Albany, 1970)(quoting the N.Y. Constitution, 

Art. IX, sec. 3: 

Neither the state nor any subdivision thereof shall use its property or 
credit or any public money, or authorize or permit either to be used, 
directly or indirectly, in aid or maintenance ... of any school or 
institution of learning wholly or in part under the control or direction 
of any religious denomination, or in which any denominational tenet 
or doctrine is taught.). 8 

Since IRWG is the “locus” of Feminist instruction at Columbia, has a catalogue of 
Feminist activities that permeate it, and whatever secular teaching at IRWG may 
exist cannot be separate from the Feminist mission of the institute; the State is 
prohibited from providing Bundy aid for the degrees IRWG offers, and USDOE is 
prohibited from providing research grants to it. Cf Roemer v. Bd. of Public 
Works , 426 U.S. 736, 755 (1976). Both, however, do such, which means they 
have the effect of aiding a religion. If there was a formal guarantee by Columbia 
that the funds were not used by IRWG to advance Feminism, and the Women’s 
Studies Program only involved secular; that is, non-Feminist instruction, then 
IRWG would not have the effect of advancing a religion. 


8 The State argues that because students accept an offer of admission to IRWG, the State has 
nothing to do with aiding a religion in providing Bundy funds directly to a sectarian institution. 
(State Brf. p. 32). That is not what Iona College held. 
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As for student aid, it cannot indirectly finance religious education by 
relieving a sectarian institution of costs it would have otherwise borne in educating 
its students. Agostini v. Felton, 521 U.S. 203, 226 (1997)(citation omitted). State 
and USDOE student aid has the effect of advancing Feminism, since it is not given 
to students to use wherever they wish as in Zelman , 536U.S. at 616-17. For 
example, HESC student “awards” are paid directly to Columbia or IRWG, 8 
N.Y.C.R.R. § 2206.1, while other aid may be paid directly to Columbia, N.Y. 

Educ. Law § 665(3)(c)(i). Furthermore, all student aid requires both the students 
and IRWG to provide information to HESC under 8 N.Y.C.R.R. § 2205.1 for State 
aid and under 34 C.F.R. 668.11 & 668.31 et al. for Federal aid. The aid is 
predicated on information that the student is accepted to and pursuing or will be 
pursuing studies in the accredited program of Women’s Studies at IRWG. 8 
N.Y.C.R.R. §§ 2205.2-2205.3; 34 C.F.R. 668.31. When students attending a 
sectarian institute, such as IRWG, do not have a full free choice in directing aid 
elsewhere, then it supports religion, and it does not matter whether the aid literally 
or figuratively passes through the hands of the students. Cf. Mitchell v. Helms . 

530 U.S. 793, 816(2000). 

Whether paid to IRWG, or Columbia’s controller for IRWG’s benefit, or 
students attending IRWG, State and USDOE funding advances Feminism and 
“carries with it the imprimatur of government endorsement,” which are 
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Establishment Clause violations. See Winn v. Ariz. Christian Sch. Tuition Org. , 
562 F.3d 1002, 1005 (9 th Cir. 2009). 

Entanglement and involvement 

The State inaccurately limits the involvement of the Regents, N.Y. 
Education, and HESC in the Women’s Studies Program at IRWG. While 
admitting that curricula must be approved and registered, the State makes the 
specious claim that individual courses escape the State’s approval and fall outside 
the registration process. (State Brf. pp. 12 & n. 5, 31). The State’s Education 
Regulations define curriculum as 

Curriculum means a sequence of courses which together comprise a 
program of instruction, 8 N.Y.C.R.R. § 126.1(d)(emphasis added); 

Curriculum or program means the formal educational requirements 
necessary to qualify for certificates or degrees. A curriculum or 
program includes general education or specialized study in depth in a 
particular field, or both, 8 N.Y.C.R.R. § 50.1(i). 

Under these definitions, the State cannot approve a curriculum for 

registration unless it approves the courses that are included in that curriculum. 

That is why the regulations require the “objectives of each curriculum and its 

courses shah be well defined in writing,” and “[cjourse description shall clearly 

state the subject matter and requirements of each course.” 8 N.Y.C.R.R. § 

52.2(c)(1). Since courses make up part of a curriculum, the State clearly reaches 
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into the content of Feminist instruction and other areas of IRWG to which it 
repeatedly gives its stamp of approval. 

The State’s effort to minimize its pervasive entanglement with the advancing 
of Feminist doctrine at IRWG led it to selectively delete, or euphemize, a number 
of educational program areas in Women’s Studies that require examination and 
approval by the State under 8 N.Y.C.R.R. § 52.2. (State Brf. pp. 12-13, 31). For 
example the State fails to mention: (a)(2) adequate libraries and other instructional 
resources; (a)(3) equipment sufficient to support instruction, research, and student 
performance; (a)(4) libraries to support a curriculum; (b)(1) faculty that 
demonstrate by classroom performance, scholarship and other experience their 
competence to teach courses; (b)(3) a faculty to student ratio in each course 
sufficient to assure effective instruction; (b)(6) the teaching of each faculty 
member shall be evaluated; (b)(7) each faculty member shall have adequate time to 
prepare materials and perform teaching duties; (c)(2) courses will be offered in 
sufficient frequency; (c)(4) number of semester credits for each course is regulated; 
(c)(6)-(l 1) the number of semester hours necessary to earn various degrees is 
regulated; and (f)(2) whenever and wherever an institution offers courses as part of 
any registered curriculum, it shall provide adequate academic support services. 

The State’s purpose for registering Women’s Studies focuses on assuring the 
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effectiveness of instruction of students and alumni. In this case, it is the cultivating 
of Feminism as advanced by IRWG. 

The State’s promoting of Feminism in higher education has had the effect of 
involving the State to such a degree that it actually carries out reviews to assure 
teaching practices comport with the Regents’ Feminist objectives and requires 
college affirmative action officers to tract for the State the implementation of 
Feminism in higher education. ( Equity for Women in the 1990s , pp. 4, 7, 8-10; 
Amend. Compl. 40, App. 18-19). Such pervasive monitoring by public 
authorities and administrative cooperation between colleges and the State 
excessively entangles the State with the Feminist religion advanced at IRWG. See 
Agostini , 521 U.S. at 233. 

The flip side of actively furthering Feminism, is the de facto prohibition of 
theories that are deemed antagonistic to it, which the State and USDOE have done 
by failing to set policies or provide aid for Men’s Studies. Epperson v. State of 
Ark. , 393 U.S. 97, 106-07 (1968). By aiding only Women’s Studies, they use 
social pressure to enforce orthodoxy, which is just as impermissible as “more 
direct means,” Lee v. Weisman , 505 U.S. 577, 594 (1992), and do nothing to 
protect the minority views of males, Santa Fe Ind. Sch. Dist. V. Doe , 530 U.S. 290, 
304 (2000). 
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USDOE claims as significant that 20 U.S.C. § 1232a prevents the 
development of a national school board in the federal bureaucracy. (USDOE Brf. 
p. 10). Just because USDOE does not constitute a national school board along the 
lines of the N.Y. Regents does not mean its financial benefits to IRWG does not 
aid the alleged religion of Feminism. Among USDOE’s primary roles are 
establishing policies on federal financial aid for education, distributing and 
monitoring those funds, ensuring equal access to education, and enforcing Title IX. 
(USDOE, http://www.ed.gov/about/landing.jhtml?src=gu; http://www.ed.gov 
/about/offices/ list/ocr/docs/tix_dis.html). USDOE’s monitoring and enforcement 
duties mean it knows how its funds are put to use. In the case of IRWG, those 
funds further the propagation of Feminism in violation of the Establishment 
Clause. Zorach v. Clauson, 343 U.S. 306, 314 (1952). 

Without the State’s authorization, IRWG and the Feminism cultivated 
through its Women’s Studies Program would not exist at Columbia because no 
credit toward an undergraduate degree, graduate certification, or a post¬ 
baccalaureate course could be offered. Without such accreditation, IRWG and its 
propagation of Feminism throughout the Columbia community would not benefit 
from USDOE and HESC funds. See 8 N.Y.C.R.R. § 2006.5. 
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CONCLUSION 


“We are centuries away from the St. Bartholomew’s Day massacre and 
the treatment of heretics in early Massachusetts, but the divisiveness of religion 
in current public life is inescapable. This is no time to deny the prudence of 
understanding the Establishment Clause to require the government to stay neutral 
on religious belief....” McCreary , 545 U.S. at 881. 


Dated: January 5, 2010 


/S/ 


Roy Den Hollander, Esq. 

Attorney for putative class and class 

representative 

545 East 14 Street, 10D 

New York, N.Y. 10009 

(917) 687-0652 

rdhhh @yahoo.com 
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A TTORNEY TO BE NOTICED 


represented by Clement John Colucci, III 
(See above for address) 

LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 


Defendant 

Board of Regents of the University of 
the State of New York 

in his or her official and individual 
capacity 


represented by Clement John Colucci, III 
(See above for address) 

LEAD ATTORNEY 
A TTORNEY TO BE NOTICED 


Date Filed 

# 

Docket Text 

08/18/2008 


COMPLAINT against Richard P. Mills, James C. Ross(of the New York State 
Higher Education Services Corp., in his official capacity), James C. Ross(in his 
individual capacity), Robert M. Bennett(in his individual capacity). Institute for 
Research on Women & Gender at Columbia University, School of Continuing 
Education at Columbia University, Trustees of Columbia University in the City 
of New York, U.S. Department of Education, Margaret Spellings, Robert M. 
Bennett(of the Board of Regents, in his official capacity), Richard P. Mills. 
(Filing Fee $ 350.00, Receipt Number 660124)Document filed by Roy Den 
Hollander.(mbe) (mbe). (Entered: 08/21/2008) 

08/18/2008 

1 

SUMMONS ISSUED as to Richard P. Mills, James C. Ross(of the New York 
State Higher Education Services Corp., in his official capacity), James C. Ross 
(in his individual capacity), Robert M. Bennett(in his individual capacity), 
Institute for Research on Women & Gender at Columbia University, School of 
Continuing Education at Columbia University, Trustees of Columbia 

University in the City of New York, U.S. Department of Education, Margaret 
Spellings, Robert M. Bennett(of the Board of Regents, in his official capacity), 
Richard P. Mills, (mbe) (Entered: 08/21/2008) 

08/18/2008 


Magistrate Judge Kevin N. Fox is so designated, (mbe) (Entered: 08/21/2008) 

08/18/2008 


Case Designated ECF. (mbe) (Entered: 08/21/2008) 

08/28/2008 

2 

NOTICE OF APPEARANCE by Clement John Colucci, III on behalf of 

Richard P. Mills, James C. Ross(of the New York State Higher Education 
Services Corp., in his offical capacity), James C. Ross(in his individual 
capacity), Robert M. Bennett(in his individual capacity), Robert M. Bennett(of 
the Board of Regents, in his official capacity), Richard P. Mills (Colucci, 
Clement) (Entered: 08/28/2008) 

09/02/2008 

3 

ORDER REFERRING CASE TO MAGISTRATE JUDGE. Order that case be 
referred to the Clerk of Court for assignment to a Magistrate Judge for General 
Pretrial (includes scheduling, discovery, non-dispositive pretrial motions, and 
settlement). Dispositive Motion (i.e., motion requiring a Report and 
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recommendation) Referred to Magistrate Judge Kevin Nathaniel Fox. (Signed 
by Judge Lewis A. Kaplan on 9/2/2008) (jfe) (Entered: 09/02/2008) 

09/03/2008 4 AFFIDAVIT OF SERVICE. Richard P. Mills served on 8/20/2008, answer due 

9/9/2008; James C. Ross(of the New York State Higher Education Services 
Corp., in his offical capacity) served on 8/20/2008, answer due 9/9/2008; James 
C. Ross(in his individual capacity) served on 8/20/2008, answer due 9/9/2008; 
Roy Den Hollander served on 8/20/2008, answer due 9/9/2008; Institute for 
Research on Women & Gender at Columbia University served on 8/25/2008, 
answer due 9/15/2008; School of Continuing Education at Columbia University 
served on 8/25/2008, answer due 9/15/2008; Trustees of Columbia University 
in the City of New York served on 8/25/2008, answer due 9/15/2008; U.S. 
Department of Education served on 8/22/2008, answer due 9/11/2008; Margaret 
Spellings served on 8/22/2008, answer due 9/11/2008; Richard P. Mills served 
on 8/20/2008, answer due 9/9/2008. Service was accepted by Kathy A. Aheam. 
Document filed by Roy Den Hollander. (Attachments: # 1 Page 2, # 2 Page 3) 
(Den Hollander, Roy) (Entered: 09/03/2008) 

09/08/2008 5 NOTICE OF APPEARANCE by Robert David Kaplan on behalf of Institute 

for Research on Women & Gender at Columbia University, School of 
Continuing Education at Columbia University, Trustees of Columbia 
University in the City of New York (Kaplan, Robert) (Entered: 09/08/2008) 

09/08/2008 6 NOTICE OF APPEARANCE by Daniel Benjamin Rapport on behalf of 

Institute for Research on Women & Gender at Columbia University, School of 
Continuing Education at Columbia University, Trustees of Columbia 
University in the City of New York (Rapport, Daniel) (Entered: 09/08/2008) 

09/08/2008 7 NOTICE OF APPEARANCE by Jennifer Paige Krakowsky on behalf of 

Institute for Research on Women & Gender at Columbia University, School of 
Continuing Education at Columbia University, Trustees of Columbia 
University in the City of New York (Krakowsky, Jennifer) (Entered: 
09/08/2008) 

09/19/2008 8 STIPULATION AND ORDER, that the time for the Columbia Defendants, the 

State Defendants, and the Federal Defendants to answer, move against, or 
otherwise respond to the complaint is extended up to and including 10/24/08. 
(Signed by Magistrate Judge Kevin Nathaniel Fox on 9/19/08) (tro) (Entered: 
09/22/2008) 

10/24/2008 9 MOTION to Dismiss. Document filed by Institute for Research on Women & 

Gender at Columbia University, School of Continuing Education at Columbia 
University, Trustees of Columbia University in the City of New York,(Kaplan, 
Robert) (Entered: 10/24/2008) 

10/24/2008 10 MEMORANDUM OF LAW in Support re: 9 MOTION to Dismiss.. Document 

filed by Institute for Research on Women & Gender at Columbia University, 
School of Continuing Education at Columbia University, Trustees of Columbia 
University in the City of New York. (Kaplan, Robert) (Entered: 10/24/2008) 

10/24/2008 1J. DECLARATION of Patricia Sachs Catapano in Support re: 9 MOTION to 

Dismiss.. Document filed by Institute for Research on Women & Gender at 
Columbia University, School of Continuing Education at Columbia University, 
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Trustees of Columbia University in the City of New York. (Kaplan, Robert) 
(Entered: 10/24/2008) 

10/24/2008 

11 

MOTION to Dismiss. Document filed by U.S. Department of Education, 
Margaret SpeIIings.(Bamea, Jean-David) (Entered: 10/24/2008) 

10/24/2008 

1 

MEMORANDUM OF LAW in Support re: 12 MOTION to Dismiss.. 

Document filed by U.S. Department of Education, Margaret Spellings. (Bamea, 
Jean-David) (Entered: 10/24/2008) 

10/24/2008 

14 

MOTION to Dismiss (Nolice of Motion by State Defendants), Document filed 
by Richard P. Mills, James C. Ross(of the New York State Higher Education 
Services Corp., in his offical capacity), James C. Ross(in his individual 
capacity), Robert M. Bennett(in his individual capacity), Robert M. Bennettfof 
the Board of Regents, in his official capacity), Richard P. Mills.(Colucci, 
Clement) (Entered: 10/24/2008) 

10/24/2008 

15 

MEMORANDUM OF LAW in Support re: 14 MOTION to Dismiss (Notice of 
Motion by State Defendants). MOTION to Dismiss (Notice of Motion by State 
Defendants) .. Document filed by Richard P. Mills, James C. Ross(of the New 
York State Higher Education Services Corp., in his offical capacity), James C. 
Ross(in his individual capacity), Robert M. Bennett(in his individual capacity), 
Robert M. Bennett(of the Board of Regents, in his official capacity), Richard P. 
Mills. (Colucci, Clement) (Entered: 10/24/2008) 

11/17/2008 

16 

STIPULATION AND ORDER It is hereby stipulated and agreed that plaintiff 
shall have up to and including December 5, 2008 to oppose defendants motions 
to dismiss, and defendants shall have up to and including January 9, 2009 to 
reply. (Signed by Magistrate Judge Kevin Nathaniel Fox on 11/17/08) (mme) 
(Entered: 11/17/2008) 

12/01/2008 

11 

FIRST AMENDED COMPLAINT amending I Complaint,, against Board of 
Regents of the University of the State of New York, Richard P. Mills, James C. 
Ross(of the New York State Higher Education Services Corp., in his offical 
capacity), James C. Ross(in his individual capacity), Robert M. Bennett(in his 
individual capacity). Institute for Research on Women & Gender at Columbia 
University, School of Continuing Education at Columbia University, Trustees 
of Columbia University in the City of New York, U.S. Department of 

Education, Margaret Spellings, Robert M. Bennett(of the Board of Regents, in 
his official capacity), Richard P. Mills. Document filed by William A. Nosal, 

Roy Den Hollander. Related document: 1 Complaint,, filed by Roy Den 
Hollander.(dle) (die). (Entered: 12/01/2008) 

12/03/2008 

1 

MEMORANDUM OF LAW in Opposition re: 9 MOTION to Dismiss., 12 
MOTION to Dismiss., .14 MOTION to Dismiss (Notice of Motion by State 
Defendants). MOTION to Dismiss (Notice of Motion by State Defendants).. 
Document filed by Roy Den Hollander. (Den Hollander, Roy) (Entered: 
12/03/2008) 

12/06/2008 

1 

AFFIDAVIT OF SERVICE of First Amended Complaint, Opposition served on 
All Defendants on 12-03-2008, Service was made by Mail. Document filed by 
Roy Den Hollander. (Attachments: # 1 Affidavit)(Den Hollander, Roy) 

(Entered: 12/06/2008) 
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12/09/2008 

2Q 

STIPULATION AND ORDER: IT IS HEREBY STIPULATED AND 

AGREED, by and among the parties, as follows: 1. Defendants' respective 
motions to dismiss the Original Complaint (Docket Nos. 9. 12 and 14). and 
plaintiffs memorandum of law in opposition to the motion (Docket No. 18) are 
withdrawn as moot. 2. Defendants shall have until January 9, 2009 to file 
motions to dismiss the Amended Complaint Plaintiffs shall have until February 
23, 2009 to file their opposition to defendants’ motions, and defendants shall 
have until March 20, 2009 to file their replies. So Ordered (Signed by 

Magistrate Judge Kevin Nathaniel Fox on 12/9/08) (js) (Entered: 12/09/2008) 

12/11/2008 

29 

AFFIDAVIT OF SERVICE of Summons and Amended Complaint. Richard P. 
Mills served on 12/3/2008, answer due 12/23/2008; James C. Ross(of the New 
York State Higher Education Services Corp., in his offical capacity) served on 
12/3/2008, answer due 12/23/2008; James C. Ross(in his individual capacity) 
served on 12/3/2008, answer due 12/23/2008; Robert M. Bennett(in his 
individual capacity) served on 12/3/2008, answer due 12/23/2008; Institute for 
Research on Women & Gender at Columbia University served on 12/3/2008, 
answer due 12/23/2008; School of Continuing Education at Columbia 

University served on 12/3/2008, answer due 12/23/2008; Trustees of Columbia 
University in the City of New York served on 12/3/2008, answer due 

12/23/2008; U.S. Department of Education served on 12/3/2008, answer due 
12/23/2008; Margaret Spellings served on 12/3/2008, answer due 12/23/2008; 
Board of Regents of the University of the State of New York served on 

12/3/2008, answer due 12/23/2008; Robert M. Bennett(of the Board of Regents, 
in his official capacity) served on 12/3/2008, answer due 12/23/2008; Richard 

P. Mills served on 12/3/2008, answer due 12/23/2008. Service was made by 
MAIL. Document filed by Roy Den Hollander, (db) (Entered: 02/19/2009) 

01/09/2009 

1 

MOTION to Dismiss the First Amended Class Action Complaint. Document 
filed by Institute for Research on Women & Gender at Columbia University, 
School of Continuing Education at Columbia University, Trustees of Columbia 
University in the City of New York.(Kaplan, Robert) (Entered: 01/09/2009) 

01/09/2009 

1 

MEMORANDUM OF LAW in Support re: 2J MOTION to Dismiss the First 
Amended Class Action Complaint.. Document filed by Institute for Research on 
Women & Gender at Columbia University, School of Continuing Education at 
Columbia University, Trustees of Columbia University in the City of New 

York. (Kaplan, Robert) (Entered: 01/09/2009) 

01/09/2009 


MOTION to Dismiss Plaintiffs' Amended Complaint. Document filed by 

Richard P. Mills, James C. Ross(of the New York State Higher Education 
Services Corp., in his offical capacity), James C. Rossfin his individual 
capacity), Robert M, Bennett(in his individual capacity). Board of Regents of 
the University of the State of New York, Robert M. Bennett(of the Board of 
Regents, in his official capacity), Richard P. Mills. (Attachments: # I Exhibit A 
(Plaintiffs' Amended Complaint))(Colucci, Clement) (Entered: 01/09/2009) 

01/09/2009 

24 

MEMORANDUM OF LAW in Support re: 23 MOTION to Dismiss Plaintiffs' 
Amended Complaint.. Document filed by Richard P. Mills, James C. Ross(of 
the New York State Higher Education Services Corp., in his offical capacity), 
James C. Ross(in his individual capacity), Robert M. Bennett(in his individual 
capacity). Board of Regents of the University of the State of New York, Robert 
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M. Bennett(of the Board of Regents, in his official capacity), Richard P. Mills. 
(Colucci, Clement) (Entered: 01/09/2009) 

01/09/2009 


MOTION to Dismiss the First Amended Class Action Complaint. Document 
filed by U.S. Department of Education, Margaret Spell ings.(Bamea, Jean- 
David) (Entered: 01/09/2009) 

01/09/2009 

26 

MEMORANDUM OF LAW in Support re: 25 MOTION to Dismiss the First 
Amended Class Action Complaint.. Document filed by U.S. Department of 
Education, Margaret Spellings. (Bamea, Jean-David) (Entered: 01/09/2009) 

01/09/2009 

27 

DECLARATION of Jean-David Bamea in Support re: 25 MOTION to Dismiss 
the First Amended Class Action Complaint.. Document filed by U.S. 

Department of Education, Margaret Spellings. (Attachments: # \ Exhibit A, # 2 
Exhibit B, # 3 Exhibit C part 1, # 4 Exhibit C part 2, # 5 Exhibit D)(Bamea, 
Jean-David) (Entered: 01/09/2009) 

01/09/2009 

28 

NOTICE of to Pro Se Litigants Pursuant to Local Rule 12.1 re: 25 MOTION to 
Dismiss the First Amended Class Action Complaint.. Document filed by U.S. 
Department of Education, Margaret Spellings. (Bamea, Jean-David) (Entered: 
01/09/2009) 

01/09/2009 


MOTIONS REFERRED: 25 MOTION to Dismiss the First Amended Class 
Action Complaint ., 21 MOTION to Dismiss the First Amended Class Action 
Complaint., 23 MOTION to Dismiss Plaintiffs' Amended Complaint.. Motions 
referred to Kevin Nathaniel Fox. (ad) Modified on 5/4/2009 (ad). (Entered: 
03/27/2009) 

02/20/2009 

30 

MEMORANDUM OF LAW in Opposition re: 25 MOTION to Dismiss the 

First Amended Class Action Complaint., 2J_ MOTION to Dismiss the First 
Amended Class Action Complaint., 23 MOTION to Dismiss Plaintiffs’ 

Amended Complaint.. Document filed by Roy Den Hollander. (Den Hollander, 
Roy) (Entered: 02/20/2009) 

03/20/2009 

11 

REPLY MEMORANDUM OF LAW in Support re: 23 MOTION to Dismiss 
Plaintiffs’ Amended Complaint.. Document filed by Richard P. Mills, James C. 
Ross(of the New York State Higher Education Services Corp., in his offical 
capacity), James C. Ross(in his individual capacity), Robert M. Bennett(in his 
individual capacity). Board of Regents of the University of the State of New 
York, Robert M. Bennett(of the Board of Regents, in his official capacity), 
Richard P. Mills. (Colucci, Clement) (Entered: 03/20/2009) 

03/20/2009 

32 

REPLY MEMORANDUM OF LAW in Support re: 21 MOTION to Dismiss 
the First Amended Class Action Complaint.. Document filed by Institute for 
Research on Women & Gender at Columbia University, School of Continuing 
Education at Columbia University, Trustees of Columbia University in the City 
of New York. (Kaplan, Robert) (Entered: 03/20/2009) 

04/15/2009 

33 

REPORT AND RECOMMENDATIONS, the defendants' motions to dismiss 
the amended complaint. Docket Entry Nos. 21, 23, and 25, should be granted. 
Objections to R&R due by 5/4/2009 (Signed by Magistrate Judge Kevin 
Nathaniel Fox on 4/15/09) (pi) (Entered: 04/15/2009) 
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04/15/2009 


Motion No Longer Referred: re: 25 MOTION to Dismiss the First Amended 
Class Action Complaint, filed by U.S. Department of Education, Margaret 
Spellings, 2_1 MOTION to Dismiss the First Amended Class Action Complaint. 
filed by Institute for Research on Women & Gender at Columbia University, 
Trustees of Columbia University in the City of New York, School of 

Continuing Education at Columbia University, 23 MOTION to Dismiss 
Plaintiffs' Amended Complaint . filed by James C. Ross, Robert M. Bennett, 
Richard P. Mills, Board of Regents of the University of the State of New York, 
(pi) (Entered: 04/17/2009) 

04/21/2009 

34 

AMENDED ANSWER to., OBJECTION to 33 Report and Recommendations 
of Magistrate Kevin N. Fox Document filed by Roy Den Hollander. (Den 
Hollander, Roy) (Entered: 04/21/2009) 

04/21/2009 

35 

CERTIFICATE OF SERVICE of Objections to Magistrate's Report and 
Recommendation served on Columbia University, N.Y. State, U.S. Education 
on 04/21/2009. Service was made by Mail. Document filed by Roy Den 
Hollander. (Den Hollander, Roy) (Entered: 04/21/2009) 

04/24/2009 

36 

ORDER: Accordingly, the motions to dismiss all are granted and the case 
dismissed for lack of standing. The establishment Clause claims are dismissed 
also on the alternative ground that they are absurd and utterly without merit. 

The Clerk shall enter final judgment of dismissal and terminate all open 
motions. So Ordered. (Signed by Judge Lewis A. Kaplan on 4/23/09) (js) 
(Entered: 04/24/2009) 

04/24/2009 

1 

Transmission to Judgments and Orders Clerk. Transmitted re: 36 Order on 
Motion to Dismiss,,,,,, to the Judgments and Orders Clerk, (js) (Entered: 
04/24/2009) 

04/30/2009 

I 

CLERK'S JUDGMENT That for the reasons stated in the Court's Order dated 
April 23, 2009, all the motions to dismiss are granted and the case is dismissed 
for lack of standing; the Establishment Clause claims are dismissed also on the 
alternative ground that they are absurd and utterly with merit; accordingly, the 
case is dosed. (Signed by J, Michael McMahon, clerk on 4/30/09) 

(Attachments: # I notice of right to appeal)(ml) (Entered: 04/30/2009) 

05/01/2009 

1 

NOTICE OF APPEAL from 36 Order on Motion to Dismiss. Document filed 
by Roy Den Hollander, William A. Nosai. Filing fee $ 455.00, receipt number 

E 686899. (nd) (Entered: 05/04/2009) 

05/04/2009 

1 

Transmission of Notice of Appeal to the District Judge re: 38 Notice of Appeal, 
(nd) (Entered: 05/04/2009) 

05/04/2009 

■ 

Transmission of Notice of Appeal and Certified Copy of Docket Sheet to US 
Court of Appeals re: 38 Notice of Appeal, (nd) (Entered: 05/04/2009) 

05/04/2009 


Appeal Record Sent to USCA (Electronic File). Certified Indexed record on 
Appeal Electronic Files for 24 Memorandum of Law in Support of Motion, 
filed by James C. Ross, Robert M. Bennett, Richard P. Mills, Board of Regents 
of the University of the State of New York, 27 Declaration in Support of 

Motion, filed by U.S, Department of Education, Margaret Spellings, 4 Affidavit 
of Service Complaints,,, filed by Roy Den Hollander, 19 Affidavit of Service 
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Other filed by Roy Den Hollander, 20 Stipulation and Order, Set 
Deadlines/Hearings,,,, 9 MOTION to Dismiss, filed by Institute for Research 
on Women & Gender at Columbia University, Trustees of Columbia University 
in the City of New York, School of Continuing Education at Columbia 
University, 7 Notice of Appearance, filed by Institute for Research on Women 
& Gender at Columbia Uni versity, Trustees of Columbia University in the City 
of New York, School of Continuing Education at Columbia University, J2 
MOTION to Dismiss, filed by U.S. Department of Education, Margaret 
Spellings, 28 Notice (Other) filed by U.S. Department of Education, Margaret 
Spellings, H Memorandum of Law in Support of Motion filed by U.S. 
Department of Education, Margaret Spellings, 36 Order on Motion to 
Dismiss,,,,, 37 Clerk's Judgment, 18 Memorandum of Law in Opposition to 
Motion, filed by Roy Den Hollander, 33 Report and Recommendations, 25 
MOTION to Dismiss the First Amended Class Action Complaint, filed by U.S. 
Department of Education, Margaret Spellings, 38 Notice of Appeal filed by 
William A. Nosal, Roy Den Hollander, 2.1 MOTION to Dismiss the First 
Amended Class Action Complaint, filed by Institute for Research on Women & 
Gender at Columbia University, Trustees of Columbia University in the City of 
New York, School of Continuing Education at Columbia Uni versity, 14 
MOTION to Dismiss (Notice of Motion by State Defendants). MOTION to 
Dismiss (Notice of Motion by State Defendants), filed by James C. Ross, Robert 
M, Bennett, Richard P. Mills, JO Memorandum of Law in Support of Motion, 
filed by Institute for Research on Women & Gender at Columbia University, 
Trustees of Columbia University in the City of New York, School of 
Continuing Education at Columbia University, 3 Order Referring Case to 
Magistrate Judge, 23 MOTION to Dismiss Plaintiffs' Amended Complaint, filed 
by James C. Ross, Robert M. Bennett, Richard P. Mills, Board of Regents of 
the University of the State of New York, 17 Amended Complaint,,, filed by 
William A. Nosal, Roy Den Hollander, 5 Notice of Appearance filed by 
Institute for Research on Women & Gender at Columbia University, Trustees 
of Columbia University in the City of New York, School of Continuing 
Education at Columbia University, 34 Amended Answer to Third Party 
Complaint, Objection to Report and Recommendations filed by Roy Den 
Hollander, 22 Memorandum of Law in Support of Motion, filed by Institute for 
Research on Women & Gender at Columbia University, Trustees of Columbia 
University in the City of New York, School of Continuing Education at 
Columbia University, 1_6 Stipulation and Order, Set Motion and R&R 
Deadlines/Hearings,, 2 Notice of Appearance, filed by James C. Ross, Robert 
M. Bennett, Richard P. Mills, 35 Certificate of Service Other filed by Roy Den 
Hollander, 26 Memorandum of Law in Support of Motion filed by U.S. 
Department of Education, Margaret Spellings, \ Complaint,, filed by Roy Den 
Hollander, 6 Notice of Appearance, filed by Institute for Research on Women 
& Gender at Columbia University, Trustees of Columbia University in the City 
of New York, School of Continuing Education at Columbia University, 8 
Stipulation and Order, Set Deadlines/Hearings,, 31 Reply Memorandum of Law 
in Support of Motion, filed by James C. Ross, Robert M. Bennett, Richard P. 
Mills, Board of Regents of the University of the State of New York, J5 
Memorandum of Law in Support of Motion, filed by James C. Ross, Robert M. 
Bennett, Richard P. Mills, 3_Q Memorandum of Law in Opposition to Motion, 
filed by Roy Den Hollander, 32 Reply Memorandum of Law in Support of 
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05/04/2009 


Motion, filed by Institute for Research on Women & Gender at Columbia 
University, Trustees of Columbia University in the City of New York, School 
of Continuing Education at Columbia University, 11 Declaration in Support of 
Motion, filed by Institute for Research on Women & Gender at Columbia 
University, Trustees of Columbia University in the City of New York, School 
of Continuing Education at Columbia University were transmitted to the U.S. 
Court of Appeals, (nd) (Entered: 05/04/2009) 


39 I CORRECTED CLERK'S JUDGMENT That for the reasons stated in the 
Court's Order dated April 23, 2009, all the motions to dismiss are granted and 
the case is dismissed for lack of standing; the Establishment Clause claims are 
dismissed also on the alternative ground that they are absurd and utterly without 
merit; accordingly, the case is closed. (Signed by J. Michael McMahon, clerk 
on 5/4/09) (Attachments: # 1 notice of right to appeal)(ml) (Entered; 
05/04/2009) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander and William A. Nosal, 

Plaintiffs on behalf of themselves 
and all others similarly situated. 


-against- 


x 

Docket No. 08 Civ 7286 
(LAK)( KNF)(ECF) 

FIRST AMENDED 
CLASS ACTION 
COMPLAINT 


Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department ofEducation; 

Margaret Spellings, U.S, Secretary ofEducation in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity; 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department ofEducation, 

Richard P. Mills, in his official and individual capacity; and 

President of the New York State Higher Education Services Corp., 
James C. Ross, in his official and individual capacity; 


Defendants. 

- -— --——x 


I. Introduction 


1. This class action seeks declaratory and injunctive relief and nominal damages against the 

defendants for the following: 

a. The New York State and Federal defendants violate the I s1 Amendment to the U.S. 
Constitution by aiding the establishment of the religion Feminism at Columbia 
University through the University’s Women’s Studies program; 

b. The U.S. Department ofEducation and its Secretary violate equal protection under the 5 th 
Amendment to the U.S. Constitution by aiding the intentional discriminatory impact 
against men by Columbia University’s Women's Studies program; 

c. The New York State defendants violate the equal protection clause of the 14 ,h 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), and Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et set/.) by fostering, supporting and 
assisting the intentional discriminatory impact against men by Columbia University’s 
Women’s Studies program; and 

d. Columbia University, its Institute for Research on Women and Gender, and its School of 
Continuing Education carry out the intentional discriminatory impact against men of the 
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Women’s Studies program in violation of the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments ofl972 (20U.S.C. 1681 etseq .), andN.Y. Civil Rights Law § 
40-c, 


II. Violation of the Establishment Clause of the First Amendment 

2. The New York State (“State”) 1 and the Federal defendants (“USDOE”) violate the 
establishment clause of the First Amendment to the U.S. Constitution by aiding and 
advancing the modern-day religion of Feminism proselytized and indoctrinated through the 
Women’s Studies program by Columbia University’s Institute for Research on Women and 
Gender (“IRWG”), which also propagates Feminism in the School of Continuing Education 
(“Continuing Education”) and the University as a whole. 

3. Women’s Studies programs are much “broader than what happens in the classroom,” and 
work “to transform [college] curriculum, the campus environment, and society at large,” 
according to the National Women’s Studies Association, www.nwsa.org/center/index.php, of 
which Columbia is an institutional member. 

4. The establishment clause forbids government action that benefits a religion. A belief system 
need not be theistic in nature to be a religion but rather can stem from moral, ethical or even 
malevolent tenets that are held with the strength of traditional religious convictions. Gods or 
goddesses are not needed for a religion. 

5. The Feminism practiced at Columbia University, Continuing Education and IRWG: 

a. Indoctrinates theories as to the place in the order of nature for males and females. 

b. Propagates basic attitudes to the fundamental problems of life. 

c. Defines the fundamental concerns for humans in modem day society. 

d. Proselytizes moral codes of right and wrong. 

e. Personalizes the political, social and cultural aspects of life. 

f. Foists a broad system for conduct in all spheres of existence, including appropriate 
acts of volition; correct thinking; acceptable language, such as “issues” for 
“problems,” “gender” for “sex,” unless verbally attacking a man, “conversation” for 
“monologue.” 

g. Inculcates comprehensive beliefs on matters ranging from the insignificant through 
the ordinary to the material which are accepted as true, such as the difference between 
right and wrong, good and evil, how to live one’s life and die one’s death. 

h. Provides a series of answers to questions on how to live, work and relate to others in 
this existence. 

i. Provides answers on how to deal with certain situations that arise throughout life. 

j. Mandates a lifestyle. 

k. Combines Feminist research on various topics into a comprehensive belief system 
that has spread throughout Columbia into the society as a whole. 


1 The term '‘State” is also used to refer collectively to all the New York defendants. 
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l. Validates the spirit of its followers with importance, meaning, purpose, and security, 
which the weak can only find in numbers and conformity. 

m. Combines beliefs on politics, philosophies, culture, history, sociology, religion, 
pseudo-science, government, education, media, labor and other areas of human 
endeavors into a holistic system of a Feminist world view with tenets for 
comprehension and commandments for conduct. 

n. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as 
Betty Freidan. 

6. The core of Columbia University’s Feminist apple is IRWG: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and 
structure that places the director on top, followed by tenured instructors, then 
untenured instructors, and lastly the budding followers. 

b. IRWG’s administrators and teachers act similarly to priestesses by keeping and 
teaching Feminist tenets. 

c. IRWG, as it admits, propagates Feminism through the Women’s Studies program and 
throughout the University and into society. 

d. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of the 
year as important to Feminism. 

7. Religion includes an irrational belief system that has the power to cause its followers to act 
against their self-interest. 

8. The Feminism propagated by Women’s Studies at Columbia University has, among others, 
the following irrationalities in that it: 

a. advocates a quota-ocracy as opposed to a meritocracy, 

b. promotes a female commander in chief but not female draft registration, 

c. wants the best jobs for females but for them to be protected from the worst, 

d. believes an accident of nature, being bom female, entitles females to preferential 
treatment, 

e. complains about females being disenfranchised by males, yet there are seven million 
more voting females in the American democracy, 

f lobbied for and received Federal and State offices dedicated to female health when 
ladies live longer than males, and 

g. propagates the belief that females are divine princesses and men the minions of Satan, 
a proposition for which there is no proof, only faith. 

9. The irrationality of Feminism propagated by Columbia University’s Women’s Studies 
program is illustrated by the motto: “I am women; I am strong. 1 am women; I am victim.” 
Clearly contradictory concepts, since it is the weak who are victimized. 

10. The adherence to Feminism causes female followers to act against their self-interest. For 
example. Feminism generally alienates men with the result that Feminists often wake up in 
the middle of the night crying because they are alone. 
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11. IRWG adopts and propagates the modern-day religion of Feminism with its denominational 
tenets through IRWG lectures, seminars, consciousness indoctrination sessions, publications, 
career preparations, counseling, historical revisionism, propagandizing, unanimity of thought 
labeled “politically correct,” a pantheon of idols such as Mary Wollstonecraft, de facto 
disciples and apostles, and three public lecture series. 

12. The IRWG website states that the Institute “is the locus of interdisciplinary feminist 
scholarship and teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of equality 
and justice that emerge in such discussions. And it links the questions of gender and 
sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 

13. In Columbia University’s Women’s Studies program, scientific differences between the 
sexes are replaced with the faith-based premise that differences between the sexes are 
socially constructed, are the result of social programming. This blind ignorance of 
neuroscience, evolution, and biology is essential for Feminism to use political means to 
reshape social relations between the sexes in which females are considered the chosen ones. 

14. Feminism at Columbia University avoids the scientific method in that its tenets are not the 
result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

15. Unlike scientific knowledge. Feminism ignores later refinement of its doctrine in the face of 
new information. Columbia’s Women’s Studies, as with the Catholic Church in the Middle 
Ages, decides which scientific evidence is acceptable and which unacceptable depending on 
whether it supports its dogma. 

16. Columbia University’s Continuing Education furthers the spreading of the religion Feminism 
by providing post-baccalaureate studies for graduate school preparation and alumni Women’s 
Studies instruction and training established by IRWG. 

17. The Board of Regents of the University of the State of New York, in his or her official and 
individual capacity, and the Chancellor of the Board of Regents, in his official and individual 
capacity, (“Regents”) have promulgated policies and plans for the propagation of the 
modern-day religion of Feminism by requiring Women’s Studies programs in higher 
education in New York. 

18. The Regents have provided further assistance to inculcating Feminism into higher education 
and New York State as a whole by reviewing and approving Women’s Studies programs, 
such as Columbia University’s, and providing financial support, whether direct or indirect, 
for Women’s Studies programs that include Columbia’s. 
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19. While the Regents have no authority to judge the correctness of any religious teaching, they 
have effectively done so with their policy advancing the propagation of Feminism through 
Women’s Studies programs. 

20. USDOE assists the propagation of Feminism at Columbia University by the delegation of its 
accreditation powers to the Regents, which the Regents, with USDOE knowledge, use to 
approve USDOE funds to support Columbia University’s Women’s Studies program. 

21. USDOE funds are paid both directly to Columbia University and indirectly to the students 
who then pay over the funds to Columbia. 

22. The religion Feminism has spread across the land due to Women’s Studies programs 
providing faith-based, unscientific rationales for the preferential treatment of females. 

23. Neither Federal nor State government may favor any sect; they may not adopt programs or 
practices that aid any religion, but both have done that. The State by the Regents requiring 
Women’s Studies programs that propagate Feminism and then providing such programs 
support and approval, directly and indirectly. And the USDOE by delegating its accrediting 
power to the Regents, which employed that power under USDOE auspices to further the 
religion Feminism by approving Columbia University and other institutions eligible for 
Federal student aid programs. 

III. Higher Education’s Structure and Imposition of Feminist Orthodoxy 

24. The Regents and the University of the State of New York (not to be confused with the State 
University of New York (SUNY)) form the oldest, continuous educational entity in America. 

25. The Regents are responsible for the general supervision of educational activities within the 
State, presiding over the University of the State of New York and New York’s Education 
Department (“N Y. Education”). 

26. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses ah the institutions, both public and private, offering 
education in the State. It is a unified and widely inclusive holding company embracing aU 
educational activity in the State. 

27. The Regents mission is to provide educational programs and services to the residents of the 
State. 

28. The Regents exercise legislative functions concerning the higher educational system in the 
State, determine higher education policies, and establish the rules for carrying those policies 
into effect throughout the higher educational institutions of the State, which includes 
Columbia University. 

29. The Regents are responsible for planning, coordinating, evaluating quality, and promoting 
equity and access in the programs of higher educational institutions. 
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30. The Regents determine in which subject areas tenure will be offered and have designated 
Women’s Studies as one, but there has been no such designation for Men’s Studies. 

31. Every eight years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education, and every four years the Regents 
review the plan’s implementation by institutions, such as Columbia University. 

32. The formation of Statewide Plans begin when the Regents receive from higher educational 
institutions, such as Columbia University, each individual institution’s long range master 
plan for providing education programs, such as a Women’s Studies program. 

33. The Regents review these plans and formulate a plan for the development of higher education 
in the State as a whole that becomes effective on approval by the Governor. 

34. On information and belief, Columbia University’s master plan for Women’s Studies was 
approved by its incorporation into the Regents’ Statewide Plans. Without such approval, 
Columbia would not be able to offer a curriculum for credit in Women’s Studies, nor receive 
direct financial aid from the State for each degree awarded in Women’s Studies, nor be 
eligible for student financial aid from New York State or USDOE for students who enroll in 
its Women’s Studies program. The student aid funds are either paid directly to Columbia or 
first to the students and then to Columbia. 

35. The Regents’ Statewide Plans 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

36. The Regents’ Statewide Plans of 1984 and 2004 advanced the establishment of Feminist 
doctrine in New York colleges and universities through Women’s Studies programs with the 
objective of remaking New York State’s education, government, business, and culture in the 
image of Feminist tenets. 

37. The Regents also periodically issue policy statements to supplement or emphasize the 
direction that institutions, such as Columbia University, should be taking in their educational 
programs. 

38. The Regents established objectives through policy statements in 1972, 1984, and 1993 by 
which Women’s Studies programs would advocate and spread Feminism in New York 
colleges and universities in order to change society-at-large by giving preferential treatment 
to females, at the expense of males, in education, the work place, government, and the courts. 

39. The Regents’ policies and plans of action for Feminism and Women’s Studies programs have 
been a systematic effort to require accountability from those who oversee components of the 
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State’s extensive educational community to assure the inculcation of Feminist beliefs into 
New York’s educational system and society-at-large—a type of “Big Sister is Watching.” 

40. In order to achieve the objectives and effect the changes envisioned for the advancement of 
Women’s Studies programs and Feminism, the State’s 1993 “Equity for Women in the 
1990s” requires 

a. the entire educational community must be accountable, 

b. particular care be taken with curriculum in both content and methods of instruction, 

c. major revisions in curriculum and teaching are necessary, 

d. changes in teaching strategies and cultural attitudes, 

e. that differences in leadership style between males and females must be understood 
and accepted, 

f. the educational community to take the lead in providing females access to a broad 
spectrum of career opportunities by promoting female friendly strategies for 
recruitment, selection, and advancement, 

g. special female protection on campus and in the work place, 

h. employment of females in a quota similar to males in all educational and cultural 
institutions and career work sites of the State, 

i. people’s thought patterns be changed, 

j. the elimination of evolutionary differences between the sexes in education and 
employment opportunities, 

k. statewide compliance with affirmative action policies, 

l. cooperation from members of the faculties, boards of trustees, colleges, employers 
and community members, 

m. implementing change through education and appropriate action, 

n. N Y. Education Department collect data necessary to carry out the Regents’ action 
strategies, 

o. college teachers undergo training and their teaching regularly monitored and 
reinforced with Women’s Studies tenets, 

p. N.Y. Education Department conduct academic reviews at colleges and universities to 
assure teaching practices comport with the Regents’ Feminist objectives, 

q. traditional role models be eliminated, 

r. females be given extra assistance to obtain jobs in certain fields, 

s. appropriate textbooks be used in all courses, 

t. athletic programs for both sexes receive similar support, including financial, salaries, 
coaching, scheduling and publicity, 

u. affirmative action for females in recruitment and promotion in professional and 
managerial programs overseen by college affirmative action officers who provide 
reports to N.Y. Education Department, 

v. practices that advantage females with support, recruitment, and promotion be 
replicated while all others be eliminated with reports as to compliance provided N.Y. 
Education Department’s Affirmative Action Officer, 

w. human resources personnel for colleges, universities, libraries, museums, and the 
Education Department be trained to execute the affirmative action policies so that 
parity in hiring between the sexes is reached as determined by affirmative action 
officers, 
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x. colleges and universities to focus their support networks and create others to promote 
the hiring and placement of females, 

y. research on current issues facing females be developed, supported, and promoted, and 

z. those responsible to bring about the above changes are college faculty, administrators, 
staff members, students, deans, athletic directors, governing boards, and executive 
officers of all New York educational institutions, cultural institutions, N.Y. Education 
Department, employers, business, and industry in the State. 

41. Through the Regents power to suspend the charters of higher educational institutions in New 
York and its duty to approve or disapprove educational programs and curricula, which means 
not only courses but all planned school activities, the Regents control what is taught in 
colleges and universities in the State, including Columbia University. 

42. The Regents preside over the N.Y. Education Department, which functions as the Regents’ 1 
administrative arm in carrying out the Regents’ mandates, policies and plans. The N.Y. 
Education Department’s regulations for effecting the mandates, policies and plans of the 
Regents must be approved or authorized by the Regents. 

43. On behalf of the Regents, the N.Y. Education Department administers State and Federal 
grants and scholarships that promote equity in higher education. 

44. The N.Y. Education Department, headed by the Commissioner, formulates plans, provides 
funds, monitors, and coordinates higher educational programs, such as Women’s Studies 
programs, in New York colleges and universities, including Columbia, in order to assure that 
institutional programs are consistent with the Statewide Plan and policy statements 
formulated by the Regents. 

45. Under 8 N.Y.C.R.R. Pt. 52.1, the N.Y. Education Department, on behalf of the Regents, 
evaluates a higher educational institution’s curriculum content, planning, objectives, testing, 
and whether it complies with the Regents Statewide Plan and policy statements. 

46. The New York State Commissioner for the Department of Education (“Commissioner”), in 
his official and individual capacity, under a grant of authority from the Regents, approved the 
initial registration and subsequent re-registrations of Columbia’s Women’s Studies program. 

47. Registration and re-registration of Columbia’s Women’s Studies program required the 
program to be consistent with the Regents’ Statewide Plans, policy statements, rules, and the 
N.Y, Education Department’s regulations. Without conforming to such, the Commissioner 
could not approve the program, and without approval Columbia’s Women’s Studies program 
would not be credited toward a degree, graduate certification, or post-baccalaureate study, 
and students could not receive State or Federal financial aid to help pay for their studies in 
the program, and Columbia could not receive direct aid from the State for each Women’s 
Studies degree conferred. 

48. In order to approve the Women’s Studies program, which furthers Feminist orthodoxy, the 
Commissioner reviewed for compliance with the Regents’ standards the program’s 
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curriculum, content, faculty, library, academic advising, administrative oversight, financial 
resources, and physical facilities as provided by IRWG and Continuing Education. 

49. The Regents and Commissioner provide direct financial aid to Columbia University under 
Education Law § 6401, known as “Bundy Aid,” which benefits IRWG and Continuing 
Education in promoting the Feminism advanced by the Women’s Studies program. 

50. The Commissioner, acting under authority from the Regents, administers Federal and State 
student grants and scholarships to promote higher educational programs, such as, on 
information and belief, the Women’s Studies program at Columbia. 

51. The Regents and Commissioner approved Columbia University as a beneficiary of State 
student aid programs, which imposes various requirements on the University under 8 
N.Y.C.R.R. §2205.3. 

52. Student aid programs provide money to students so that they can pay an approved college in 
order to obtain an education in a curriculum approved by the State. 

55~Ehe-Reggntshave been delegated by USDOE the responsibility for determining which hiah er- 
educationarmsfittmons-aj ^ligib le for Federal student ai d programs— In-effecrTlie Regents ~Jp 

and Commissioner act as I . . ilii I iTir rnfiegp.s and universities for / J J _ 

participation in Federal midinTHnaDrourams. The KeSgirts-anc LCommis sioner are the only 

_ si ate-govnTnirient^divisions to be delegated the USDOE accrediting^IncTtcnr- 

54. On information and belief, USDOE also provides grants to the Regents and the N. Y 
Education Department. 

55. USDOE provides grants, direct loans of federal funds, guarantees for loans from private 
lenders, and work-study programs that finance student education at Columbia. 

56. USDOE grants can be paid directly to Columbia University or to the student, direct loans are 
paid directly to Columbia, and work study directly to the student. On information and belief, 
all of these funding methods benefit the Women’s Studies program and the furthering of 
Feminism at Columbia. 

57. USDOE provides Federal Stafford Loans to post-baccalaureate students in Continuing 
Education some of whom, on information and belief, are preparing for graduate school or 
academic advancement in Feminism through Women’s Studies provided by IRWG. 

58. By the end of fiscal year 2007, Federal advances to Columbia University, which are listed as 
liabilities on Columbia’s balance sheet, totaled $61.5 million, which, on information and 
belief, a proportion of went to students participating in Columbia’s Women’s Studies 
program. 

59. By the end of fiscal year 2007, USDOE had made available to Columbia University students 
$192.2 million from the Stafford Loan and Federal Plus Loan programs of which, on 
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information and belief, a proportion went to students participating in Columbia’s Women’s 
Studies program. 

60. Federal tuition aid grants, federal supplemental educational opportunity grants, and Pell 
grants were awarded to Columbia University students in the amount of $9.3 million in 2007 
of which, on information and belief, a proportion went to students training in Feminism at 
Columbia’s Women’s Studies program. 

61. On information and belief, USDOE provides research grants to IRWG that advance the 
propagation of Feminism. 

62. Total Federal awards to Columbia University in 2007, as opposed to Columbia students, 
were $601,300,000. Columbia’s total operating budget was $2.83 billion. Of the total 
federal awards to Columbia, $15.9 million originated with USDOE. 

63. The President of the New York State Fligher Education Services Corporation, in his official 
and individual capacity (“HESC”), approves and provides financial assistance to Columbia 
University by way of its admitted or attending students that benefits the Women’s Studies 
program and its promoting of Feminism. 

64. HESC provides loan guarantees, grants, and scholarships that enable students to fund their 
education at Columbia University in the Women’s Studies program provided by IRWG. The 
money passes through students’ hands into the coffers of Columbia and is used, in part, to 
promote Feminism through the Women’s Studies program. 

65. HESC requires that any financial aid is limited to students attending an approved institution, 
such as Columbia University. 

66. Financial aid provided or guaranteed by HESC is made based on information given by both 
the student and the institution of attendance. 8 N.Y.C.R.R. § 2205.1 

67. For academic years 2004 through 2006, HESC provided Columbia University students 
around eight million dollars in grants, scholarships and other awards. 

68. Students in Columbia’s Women’s Studies program, on information and belief, receive 
financial aid from New York State’s Tuition Assistance Program, Aid for Part Time Study 
program, and Federal assistance programs. 

IV. Violation of Equal Protection under the 5 fh and 14 th Amendments 

69. Columbia University invests significant resources and assets into its Women’s Studies 
program, which its managerial accounting practices have translated into a dollar amount that 
will be revealed through discovery. 
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70. Columbia University, IRWG and Continuing Education treat males and females differently 
by advocating, instructing, promoting, inculcating, supporting, and providing training in 
Feminist doctrine that advances misandry and demeans men. 

71. Columbia University, IRWG and Continuing Education apply the misandry doctrine of 
Feminism in order to impose a unitary belief system of Feminist orthodoxy that dictates the 
thoughts, speech, and conduct of members of the University and society-at-large, which has a 
predominantly negative impact on males. 

72. Columbia University, IRWG and Continuing Education, with the assistance of the State and 
USDOE, have banished from the marketplace of ideas Men’s Studies and its masculine 
perspective that benefits primarily males. 

73. Columbia University, IRWG and Continuing Education, with the assistance of the State and 
USDOE, permit primarily only female shoppers to benefit from the produce of “gender 
studies” in the market place of ideas. 

74. Columbia University, IRWG and Continuing Education advocate that the civil rights of 
today’s males be minimized or eliminated not just as punishment for the alleged past wrongs 
of their forefathers but to assure the preferential treatment of modern-day females in 
determining the occupants of the prestigious and influential positions in current American 
society and into the indefinite future. 

75. The IRWG Women’s Studies program instructs, trains, supports, furthers, cultivates and 
advocates strategies, and tactics for demeaning and abridging the rights of men—rights that 
are guaranteed by the U.S. Constitution and advocated by the Declaration of Independence 
and the Universal Declaration of Human Rights. 

76. The propagation and advocacy by the Women’s Studies program that the civil rights of males 
be diminished or eliminated infers that one motivation behind the program is ill will toward 
men and infers that Columbia University is a bastion of bigotry toward men. 

77. The Feminist agenda, instruction and practices at Columbia University, IRWG and 
Continuing Education stereotype males as the primary cause for most, if not all, the world’s 
ills throughout history. Females, on the other hand are credited with inherent goodness who 
were oppressed and colonized by men. Such outmoded, negative stereotyping of men infers 
that one motivation behind Columbia’s Women’s Studies program is prejudice toward men. 

78. Columbia University, IRWG and Continuing Education propagate the false belief that males 
are responsible for most of the battering between the sexes when females batter males to the 
same extent or more. Such blatant misrepresentations based on old fashion stereotyping of 
males indicates that at least one motive behind Columbia Women’s Studies is enmity 
towards males. 

79. Columbia University, IRWG and Continuing Education also propagate the false beliefs that 
(a) males are more likely to initiate violence against a partner when in fact females are more 
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likely, and (b) males are more likely to engage in severe violence that is not reciprocated 
when in fact females are more likely. Such blatant misrepresentations based on old fashion 
stereotyping of males indicates that at least one motive behind Columbia’s Women’s Studies 
is enmity towards males. 

80. Columbia University, IRWG and Continuing Education inculcate the falsehood that 
masculinity is about males believing they can batter females when manhood has always 
rested on males protecting females. Such propaganda indicates preconceived judgments are 
behind Columbia’s Women’s Studies. 

81. Columbia University, IRWG and Continuing Education advance the stereotypical inequity 
that a female is not responsible for her acts when intoxicated but that her male date is 
responsible, not only for the female’s conduct, but his own even though he too is intoxicated. 

82. Columbia University, IRWG and Continuing Education cultivate the preconceived judgment 
that children raised by single mothers do better in comparison to children raised by single 
fathers, which evinces a motivation of bias toward males. 

83. Columbia University, IRWG and Continuing Education provide information on how females 
can engage in violence against males, even premeditated murder, and escape just punishment 
by falsely accusing the male of abuse. This indicates a motive of enmity toward males. 

84. According to the IRWG course guide, “[pjrimary courses focus on women, gender, and/or 
feminist or [lesbian] perspectives.” IRWG has 71 members on its faculty but only four are 
males. Such lopsided instruction and faculty infer a motivation of preconceived judgment 
toward men. 

85. Columbia University’s Women’s Studies program is deficient of texts and instruction that 
offer a male-positive perspective of men, which infers that one motivation for the program is 
antipathy toward men. 

86. Columbia University, IRWG and Continuing Education do not balance the Feminist doctrine 
and dogma with a masculine curriculum or program. Such a failure infers one motivation for 
the Women’s Studies program is misandry. 

87. The few Columbia University male students or alumni who do participate in the Women’s 
Study program are denigrate, silenced, ignored, chastised for being “machismo,” treated as 
second class citizens, treated as the disposable sex, graded more harshly, prevented from 
expressing their points of view if contrary to Feminist tenets, frozen out of the advantages the 
program provides to females, and all around treated negatively and differently than females 
in the program, as though they were capitalists attending Moscow State University in the 
former Soviet Union. Such treatment indicates a bias against men in the Women’s Studies 
program. 
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88. The indoctrination of Feminist orthodoxy in Columbia University’s Women’s Studies 
program is much more aggressive and hostile when directed toward males in the program, an 
indication of ill will toward men, 

89. The negative stereotyping of men and lack of balance between the female and male 
perspectives at Columbia University, IRWG, and Continuing Education reveal a 
discriminatory intent motivated by bigotry and fail to serve the acquisition of knowledge for 
men that develops and trains the individual both mentally and morally. 

90. The following are just a few of the anti-male practices driven by prejudice that have been 
taken by the directors of IRWG: 

a. Carolyn Heilbrun, who committed suicide in 2003, used “theory and scholarship at 
the expense of the lives of [men] 

b. Jean Howard developed a $15 million hiring program at Columbia that discriminates 
against male teachers and stifles the freedom of thought of men. Any male applicant 
for a teaching position must demonstrate a rigid conformity of thought and speech to 
Feminism. 

c. Marianne Hirsch and Elizabeth Povinelli, the current heads of IRWG, maintain 
ERWG as a center for the National Council for Research on Women, which uses 
IRWG work and that of other higher educational tax-exempt institutions to influence 
legislation through Congressional briefings that result in the discrimination of men, 
such as with the passage of the Violence Against Women Act. The Council’ s efforts 
are less educational and more akin to converting others to the Feminist belief system. 

91. Simply put: Columbia’s Women’s Studies program demonizes men and exalts women as a 
manifestation of the ill will that lies behind the program, which is used to justify 
discrimination against men based on collective guilt and old fashion stereotypes. 

92. Even if the impact of Columbia University, IRWG and Continuing Education’s negative 
stereotyping of men is rationalized under “equity for women,” the existence of a permissible 
purpose cannot sustain conduct that has an impermissible effect when ill will is present. 

93. Since one of the greatest powers over human beings is the power of belief, Columbia 
University, IRWG, and Continuing Education’s propagation of the one-sided and 
fundamentally false belief system of Feminism, and its misandry, has a disproportionately 
adverse impact on men and the class representatives. 

94. Columbia’s Women’s Studies program not only creates a hostile learning environment for 
males, but has engendered such a hostile environment throughout the University. 

Columbia’s learning environment for males has taken on attributes similar to the hostile work 
environments that the courts have repeatedly found discriminatory. 

95. Columbia University’s hostile learning environment for males stifles their development and 
growth by pressuring many of them into acceding to the beliefs that they are somehow guilty 
for acts they never did, that they are the inferior sex, and their unalienable rights should be 
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sacrificed to justify nefarious conduct by females. In sum, the environment tramples under 
the boot-heel of Feminism the self-respect and pride of males. 

96. Columbia University, IRWG and Continuing Education’s ill will exalting of females over 
males has the effect of predominantly depriving male students and male alumni of equal 
educational opportunities and benefits as compared with females. (See below Title IX for 
dissimilar treatment with respect to opportunities and benefits). 

97. On the other side of the coin of the hostile environment for men in Columbia’s Women’s 
Studies program is the preferential and deferential treatment that female alumni and students 
receive in the program, which encourages them to pursue the opportunities of undergraduate 
degrees, graduate certifications, and post-baccalaureate studies in Feminism, or auditing of 
Feminist courses to further their careers. 

98. Columbia University’s Women’s Studies program also uniquely benefits Columbia female 
students, female alumni and females in general with female oriented consciousness raising, 
instillation of pride and self-respect, networking and support systems, inside tracts to career 
opportunities, strategies and tactics for gaining advantages based on sex, and financing 
without any equivalent Columbia program for providing similar male oriented benefits to 
male students, male alumni or males in general. 

99. As a result of the hostile environment for men in the program, the University, and society-at- 
large, men are the ones most likely to participate in a program providing contrary 
perspectives to Feminism, but they have no opportunity to do so whether current students, or 
alumni or post-baccalaureate students that take courses through Continuing Education. 

100. Since the policies and practices of the Regents, Chancellor, Commissioner, Columbia, 
IRWG and Continuing Education created or approved the anti-male Feminist Women’s 
Studies at Columbia with no countervailing pro-male Men’s Studies, these defendants have 
shutout a substantial number of men from educational opportunities needed to counter the 
dissembling Feminist dogma prevalent in the governmental, social, business, political, media, 
and domestic spheres of modem-day life in America. 

101. Columbia University, IRWG, and Continuing Education, as a result of the bias against 
men, teach females to compete unfairly with men without providing any programs for men 
on how to individually defeat such unfair and discriminatory practices against them whether 
in college, the work force, or before governmental bodies. 

102. Female students and female alumni of Columbia University receive a public benefit 
promulgated and supported by the Regents and, in part, financed, directly and indirectly, by 
the State and USDOE while no comparable benefits are provided to male students and 
alumni. 

103. In 1984, when the Regents promulgated its Statewide Plan to enhance higher educational 
opportunities for females by furthering Feminism, which caused the creation of women’s 
studies programs, there were already more females in colleges and universities than males. 
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Such indicates the plan was in part motivated by prejudice against males because it did not 
provide a leveling playing field, rather the plan tilted the field even more to the benefit of 
females, which also served no substantial state interest. 

104. In 1993, when the Regents made their major policy statement “Equity for Women” that 
required “establishing specific goals, indicators of progress, and a timetable for action” to 
address discrimination against females in New York educational institutions, in effect 
affirmative action that supported and promoted women’s studies programs, there were 
already significantly more female college students than males, and females earned 
significantly more associate, bachelor and master’s degrees. All of which indicates the 
policy was in part motivated by prejudice against male students; otherwise, it would have 
required a balancing off of the existing inequities for males. 

105. The 2004 Regents’ Statewide Plan recognizes that 60% of all college students are female 
and in 2003 females earned 63% of the Master’s degrees and a majority of the Doctoral 
degrees in New York State, yet the Regents showed no concern for rebalancing the numbers 
to achieve equity for men, which indicates a continuing motivation of ill will disparate 
treatment for males by the Regents. 

106. While the Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing 
Education wilt claim that their policies and practices are to remove obstacles to women’s 
access to educational and career opportunities, there exists behind the public relations an 
invidiously discriminatory purpose as a motivating factor. 

107. One of the duties of the Regents is to promote equity in education, but for the past quarter 
of a century, they have promoted inequity for men. 

108. No Regent Plan or policy statement has called for Men’s Studies programs for higher 
education, which infers a motivation of partiality against men. 

109. There are virtually no Men’s Studies programs in New York State, which infers a 
motivation of neglect toward men by the Regents. 

110. The Regents, Chancellor, Commissioner, Columbia University, ERWG and Continuing 
Education’s polices and practices effectively ban Men’s Studies from Columbia with the 
effect of institutionalizing anti-male prejudice at the University and propagating such in the 
society as a whole. 

111. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
discriminatory actions are arbitrary and completely unrelated to the goal of providing higher 
education. 

112. Knowing that their actions created and perpetuate the institutionalization of prejudice 
toward men and the attendant harm that follows, the Regents, Chancellor, Commissioner, 
Columbia, IRWG and Continuing Education intentionally continue their polices and 
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practices of ensconcing anti-male bigotry, continuing a hostile educational environment for 
males, and denying males the same educational opportunities as provided females. 

113. The purposes of education to enlighten, elucidate, provide the practical means for 
furthering oneself in society, and to defend oneself against unjust attacks are thwarted when 
doctrines favorable to one group, even that of the majority, advocate different treatment 
harmful to the minority and administrators fail to provide programs helpful to the minority in 
countering such discrimination because of bias toward that minority. 

114. The Regents on behalf of USDOE and the State earmark State and Federal student aid to 
colleges and universities, including Columbia University, that provide Women’s Studies in 
accordance with the Regent’s plans and policies. 

115. Some of the USDOE and the State aid accrue to the benefit of Women’s Studies 
programs, including the one at Columbia University, thereby advancing the disparate 
treatment of males and the harmful impact of those programs. 

116. The Regents’ Women’s Studies programs over the past decades have provided an 
academic acceptance of a plethora of intentional falsehoods used to rationalize the ubiquitous 
discrimination of men and provide females preferential treatment at the violation of the rights 
of males. 

117. The USDOE and State aid and assistance to Women’s Studies programs, including 
Columbia University’s, contribute to treating males and females differently in society-at- 
large to the detriment of males. For example, there are government offices of Women’s 
Health in every state but none for men, and there is a Federal office of Women’s Health yet 
none for men even though men die sooner. 

118. The USDOE and State aid and assistance to Women’s Studies programs contribute in 
society to men having few if any shelters to turn to, no hotlines to call, ignorance of ex parte 
restraining orders, and police who arrest the husband even when he’s the one who called 
them to prevent his wife’s violence against him or his children. 

119. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
societal assumption of female victim-hood that results in mandatory arrests policies for males 
and ex parte restraining orders based on intentional falsehoods that destroy the occupations 
and loot the bank accounts of males. 

120. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
inequity of laws shielding a female’s sexual past from being used against her in court while 
there are no laws to shield a male’s sexual past from being used against him. 

121. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
creation of pseudo-science defenses based on research at Women’ s Studies programs for 
females taking the lives of others. 
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122. The USDOE and State aid and assistance to Women’s Studies programs contribute to 
Hollywood and television relying on Feminist anti-male, pseudo-scholarly work to foist 
misandry in American culture. 

123. USDOE and HESC student aid directly result in disparate treatment of men at Columbia 
University, IRWG and Continuing Education because no comparable public financial aid is 
provided to further the interests of male students and male alumni and no equivalent 
governmental largess is provided to counter anti-male discrimination. 

124. USDOE and HESC knowingly assist the prejudicial dissimilar treatment of men by 
providing financial funds to Columbia University, IRWG and Continuing Education, either 
directly or indirectly. 

125. USDOE’s knowingly aiding invidious discriminatory practices at Columbia University, 
IRWG, and Continuing Education violates the equal protection clause of the 5 th Amendment 
to the U.S. Constitution. 

126. The Regents, Chancellor, Commissioner, HESC, Columbia University, IRWG and 
Continuing Education ’s aiding, furthering and conducting of invidiously discriminatory 
practices at Columbia University violates the equal protection clause of the 14 lh Amendment 
to the U.S. Constitution. 

127. The Regents, Chancellor, Commissioner, and HESC have a duty to conform educational 
assistance and programs to 14 th Amendment standards to assure against the deprivation of 
rights to equal protection. They have not done so with respect to the IRWG Women’s 
Studies program at Columbia. 


V. 42 U.S.C. 1983 


th 

128. A suit to enforce individual rights protected by the 14 Amendment requires an action 
pursuant to 42 U.S.C. 1983: “Every person who, under color of [state law] ... subjects 
[another] ... to the deprivation of any rights ... secured by the Constitution and [federal] 
laws, shall be liable to the party injured 

129. While IRWG and Continuing Education are not separate legal entities, they are part of 
and controlled by Columbia University, which is a “person” under 42 U.S.C. 1983 and 
operates under the color of state law. 

130. According to Columbia University’s Statutes §§ 350 and 351, institutes, such as IRWG, 
conform to the policies of appropriate faculty bodies as designated by the University 
President. An institute may have a budget for research expenses, clerical and technician 
help, and for allocations to departmental budgets for other research expenses or salaries. The 
direction of each institute shall be assigned to a coordinating committee or an administrative 
committee of the University. 
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131. Under Columbia University Statutes §§30 and 250, the Continuing Education is a faculty 
body within the University. 

132. Columbia University is today classified as an independent private institution of higher 
education, but unlike most others in New York, Columbia received its charter directly from 
the legislature of New York in 1787. 

133. On March 23, 1810, Columbia’s charter was amended, but the amendment required an 
Act of the State Legislature. 

134. Columbia University was not formed under the not-for-profit corporation law of New 
York. 

135. The history of Columbia’s formation follows: 

a. In 1784, the N. Y. State Legislature created the “Regents of the University of the 
State of New York,” an arm of the State, and gave the Regents full authority to 
govern and manage any college or university in New York. All such institutions 
were part of the Regents of the University of the State of New York. 

b. In 1784, Columbia University, called Columbia College at the time, was a part of 
the Regents of the University of the State of New York and fully under its control. 

c. In 1787, the New York State legislature transferred from the Regents to a Board 
of Trustees the day-to-day operations of Columbia. 

d. On April 13, 1787, the NY. Legislature transferred from the Regents of the 
University of the State of New York to the Trustees of Columbia College real 
estate in the City of New York that subsequently proved extremely lucrative as 
real estate values soared over the years. 

136. To this day, Columbia University remains a part of the Regents of the University of the 
State of New York, which retains the power to determine Columbia’s educational policies, 
grant or deny it registration for complying with New York educational standards, set rules by 
which Columbia must comply or face suspension of its charter, conduct inspections to 
determine whether Columbia is complying with Regent rules, and approve or disapprove 
programs offered by Columbia. 

137. The Regents and N.Y. Education Department are arms of the State of New York. 

138. The N.Y. Education Department is the administrative arm of the Regents that oversees 
Columbia University’s degree granting programs and assures the programs meet Regent 
requirements. 

139. Through the Regents and N.Y. Education Department, New York State has undertaken a 
policy to actively control not only the curricula and its content at private universities, such as 
Columbia, but also the faculty, library, academic advising, administrative oversight, financial 
resources, and physical facilities. 
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140. Registration and re-registration of higher educational institutions and programs is the 
basis for determining educational program eligibility for graduation credits, State student aid, 
and for professional licensure or teacher certification. 

141. The N.Y. Education Department visits and inspects Columbia, IRWG and Continuing 
Education for compliance with the Regents’ rules and the Department’s regulations. 

142. Through the registration and re-registration of programs by the Regents and N.Y. 
Education Department, the State authorized and continues to authorize the Women’s Studies 
program provided by IRWG at Columbia University. If the Regents and N.Y. Education 
Department wanted the program changed or eliminated, a mere order from them would 
suffice. 

143. Without State authorization, the Women’s Studies program and IRWG would not exist at 
Columbia University because no credit toward an undergraduate degree, graduate 
certification, or a post-baccalaureate course could be offered. 

144. Without State authorization, Columbia University, IRWG and Continuing Education 
would not receive USDOE or State money that contributes to supporting the Feminist 
Women’s Studies program. 

145. The Regents and N.Y. Education Department are therefore involved not simply with 
some activity at Columbia University, IRWG, and Continuing Education but with the very 
activity that violates the equal protection rights of the plaintiffs—the Women’s Studies 
program. 

146. Since the Regents and N.Y. Education Department comprise a quasi-legislative and 
administrative body that rules over Columbia, IRWG, and Continuing Education in order to 
implement State education law and policy, their involvement is not ministerial but 
substantive. 

147. The Regents have promulgated and N.Y. Education Department executes the policies and 
plans for instituting misandry and discriminatory Feminist Women’s Studies programs into 
higher education in New York. 

148. HESC is also an arm of the State of New York and abides by the Regents plans and 
policies for instituting misandry and discriminatory Feminist Women’s Studies programs into 
New York’s higher education system by supporting such programs with State financial aid. 

149. HESC provides tuition funding for Columbia University students through various loan, 
scholarship and grant plans, including the nation’s largest grant plan: the Tuition Assistance 
Program. 

150. On information and belief, students at IRWG and Continuing Education receive HESC 
financing. 
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151. The operating revenue of Columbia University relies on tuition much more heavily than 
endowment on which Columbia’s institutional competitors largely rely, and tuition in turn 
relies heavily USDOE and State aid. 

152. Approximately 50% of Columbia University’s undergraduates receive some sort of 
financial assistance, and about 80% of first-year students applying for financial aid for the 
2006-2007 year received a need-based aid award. 

153. Since 1998, thousands of Columbia University students have received Federal or State 
aid to attend Columbia University, much of which was paid directly to Columbia. 

154. Students attending New York’s private colleges, which includes Columbia, annually 
receive $241 million in Federal Pell grants and $277 million in New York Tuition Assistance 
grants. 

155. The tuition funding provided by HESC and USDOE to Columbia, on information and 
belief, provides crucial financing for the anti-male discriminatory impact of its Feminist 
Women’s Studies program. 

156. HESC and USDOE are therefore involved in the very practice that discriminates against 
male students and male alumni, 

157. Further involvement of the State in the Feminist Women’s Studies program include: 

a. The N. Y. Education Department grants Columbia a monetary sum for every degree 
awarded under N.Y, Education Law § 6401 (“Bundy Aid”), which includes degrees 
in Women’s Studies that are the product of discrimination against men, 

b. Columbia received Bundy direct State aid in the amount of $3,405,000 for its fiscal 
year 2007 and a total of nearly $39.9 million since 1996. On information and belief, 
an amount of the State aid was provided to Continuing Education and IRWG. 

c. A variety of State programs are administered by Columbia University that provide 
financial aid to students in the form of direct grants and loans that are paid over to 
Columbia and, on information and belief, contribute to Continuing Education and 
IRWG’s operations. 

d. New York State helps finance the construction of facilities at Columbia, which, on 
information and belief, frees up financing for Continuing Education and IRWG. 

VI. Discrimination under Title IX of the Education Amendments of 1972 


158. “No person in the United States shall, on the basis of sex, be ... denied the benefits of, or 
be subjected to discrimination under any education program or activity receiving Federal 
financial assistance.” 20 U.S.C. § 1681 (emphasis added). 

159, 45 C.F.R. 86,31 and 34 C.F.R. 106.31 state that “education program or activity” includes 
any academic,... research, occupational training, or other education program or activity 
operated by a recipient which receives Federal financial assistance.” 
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160. 20 U.S.C, § 1687 and the implementing definitions at 34 C.F.R. § 106.2 specifically read: 

“the term ‘program or activity’ and ‘program’ mean all of the operations of—a college, 
university, or other postsecondary institution” and “a department, agency, ... or other 
instrumentality of a State or the entity of such State ... that distributes [Federal] assistance 


161. Columbia University receives federal financial assistance; therefore. Title IX 
requirements apply to all of the University’s operations, which include the Women’s Studies 
program provided by IRWG. 

162. Columbia University, IRWG, and Continuing Education are considered educational 
institutions under 20 U.S.C. § 1681(c). 

163. Even if no federal funds are earmarked for Columbia’s Women’s Studies program or 
IRWG, or Continuing Education, Title IX still prohibits their discriminatory treatment of 
men, 

164. Columbia, IRWG, and Continuing Education knowingly made decisions to provide 
preferential treatment for females by offering Women’s Studies and not to provide equal 
educational, training, networking, and career opportunities to males through a Men’s Studies 
program. 

165. Columbia, as with every other Ivy League College except Princeton, offers more courses 
in Feminism through Women’s Studies programs than economics, and none offer a Men’s 
Studies program. 

166. Columbia, IRWG, and Continuing Education based their decisions on stereotypical 
assumptions of males as oppressors and females as innocent victims, of males as reaping the 
rewards of society and females the burdens, of America as a patriarchy as opposed to what it 
is—a de facto matriarchy. 

167. Columbia, IRWG, and Continuing Education use the Women’s Studies program to 
indoctrinate antipathy toward men. 

168. Columbia, IRWG, and Continuing Education have created a hostile education 
environment for males, not only in the Women’s Studies program, but throughout the 
University. 

169. Columbia, IRWG, and Continuing Education provide different benefits, based on sex, to 
its students and alumni by offering a Women’s Studies program but not a Men’s Studies 
program. 

170. Columbia, IRWG, and Continuing Education deny male students and male alumni similar 
benefits that female students and female alumni receive from their Women’s Studies 
program. 
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171. Columbia, IRWG, and Continuing Education not only limit but actively work against 
providing male students and male alumni the same advantages and opportunities that the 
Women’s Studies program gives to female students and female alumni. 

172. At Columbia University, the deleterious impact of its policies and practices in favoring 
Women’s Studies falls disproportionately on men: 

a. Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia. 2 

b. Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by 
taking continuing education courses or post-baccalaureate studies to prepare for 
graduate school. 

c. Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field 
of Men’s Studies. 

d. Male students and alumni do not have the advantage of a “thoroughly 
interdisciplinary framework, methodological training and substantive guidance in 
specialized areas of research” into men’s issues. 

e. The lack of a Men’s Studies program denies male students and alumni the 
opportunity for “an education that is both comprehensive and tailored to individual 
needs.” 

f. Male students and alumni are denied the opportunity to “undertake original research 
and produce advanced scholarship” in Men’s Studies. 

g. Male students and alumni cannot prepare “for future scholarly work” in Men’s 
Studies or “for careers and future training in law, public policy, social work, 
community organizing, journalism, medicine, and all those professions in which there 
is a need for critical and creative interdisciplinary thought” from the male 
perspective. 

h. Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

173. Columbia, IRWG, and Continuing Education, through Women’s Studies, provide training 
for effectively protesting female inequalities but not male inequalities. 

174. Columbia, IRWG, and Continuing Education fail to effectively accommodate the 
educational interests and abilities of male students and male alumni by offering only a 
curriculum in Feminism (Women’s Studies) without any countervailing masculine view. 

175. Columbia, IRWG, and Continuing Education provide only the Feminist perspective on 
men in the Women’s Studies program. 

176. Columbia, IRWG, and Continuing Education have so extensively propagated the doctrine 
of Feminism from the Women’s Studies program throughout the University’s activities that 
any opposing voice is quickly and summarily silenced. 


3 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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177. In an analogy to athletics, Women’s Studies programs are today the varsity sport of 
choice for females at Columbia in its never-ending war against men. 

178. On information and belief, females can compete with males for positions in some athletic 
programs, but they will spend their time in humiliation sitting on the bench and miss 
developing those unique abilities that come from competitive sports. 

179. Males taking Women’s Studies at Columbia will in effect spend their time on the bench 
in humiliation while females metaphorically walk all over them. The males will also miss 
developing the knowledge and abilities to defend their rights against Feminism in modern- 
day America. 


180. Male athletic programs are geared primarily toward benefiting men while Women’s 
Studies programs are geared primarily toward benefiting females with Feminist ideology, 
strategy, tactics, and training for exploiting the modern-day social bias against men. 

181. The Women’s Studies program at Columbia gives female students and female alumni an 
exclusive opportunity over their male competitors in the University and society by using 
Federal and State resources to provide females with a golf-like handicap in America. 

182. Without a Men’s Studies program, Columbia’s male students and male alumni are 
disadvantaged in competing with females on America’s current uneven playing field of life. 

183, There is no substantial proportionality between the ratios of the number of females in the 
Women’s Studies program and the ratio of males in a Men’s Studies program because 
Columbia has no such team of teachers, courses, activities, and benefits for male students and 
male alumni. 

184, The disproportionately high number of females in the Women’s Studies program evinces 
the harmful discriminatory impact on men, which Columbia has failed to address. 

185. Once Columbia, IRWG, and Continuing Education provided educational opportunities 
inuring to the benefit of its female students and female alumni, they were required to provide 
equal educational opportunities for male students and male alumni so as to balance the 
dissimilar impact of Women’s Studies on males and females. 

186, Columbia, IRWG, and Continuing Education’s provision of a Women’s Studies program 
results in disparities of a substantial and unjustified nature in the benefits, treatment, services 
and opportunities granted females and males with the males receiving disproportionately less. 
For example, Columbia provides disproportionately more financial assistance for the 
propagation of Feminism, which disadvantages men, than for contrary pedagogies. 

187, On information and belief, IRWG provides disproportionately more assistance in making 
employment opportunities available to female students than males in violation of 34 C.F.R. 
106.38, 
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188. The disparate impact of the Women’s Studies program is not counter-balanced by an 

exceedingly persuasive justification. The assertion that American females are disadvantaged 

compared to males is nothing more than the “big lie” strategy. For example: 

a. Females earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007. Table A-l, 
while the average woman makes 77% that of the average man. If the two were paid 
equally for their time actually worked, then the pay for the average woman should be 
69.5% that of the average man—not 77%. 

b. Females working part-time earn 115% of part-time male workers. Denise Venable, The 
Wage Gap Myth. National Center for Policy Analysis, April 12, 2002. 

c Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender. Marriage and Asset Accumulation in the United States . University of 
Michigan, 2005, 

d Females make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate . 2007, 

e. The 25 most dangerous occupations in America are 90% occupied by men. 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffer 92% of the job related deaths while making up 54% of 
the work force. US Department of Labor, Bureau of Labor Statistics, Current Population 
Survey, Employment and fatalities, by gender of worker. 2006 . 

h. Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings. Center for Disease Control, Abortion Surveillance—U.S. 2004, Table 2, often as 
a means of birth control . 

i. Females, but not men, have various excuses that permit them to dramatically lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

j. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases, or paternity suits. 

k. In some jurisdictions, the husband of the mother of a child bom during the marriage will 
be responsible for child support even though the wife cheated on the husband, conceived 
with another man, and DNA evidence proves it. 

l. Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There . N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate. 2007. 

m. Debtor prisons for nonpayment of child support incarcerate mainly men. 

n. Males generally receive more prison time than females for any crime. 

o. The life expectancy for females in America is five years longer than males. 

p. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Amst, 
A Gender Gap in Cancer. Business Week, June 13, 2007. 

q. The United States has an office dedicated to women’s health while there is none for men. 
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r. Social Security, Medicare, Medicaid, and welfare programs are paid for mostly by male 
taxpayers, and all have a majority of female beneficiaries. 

s. Over 52,000 American service men died in Vietnam but only eight women. 

t. Females still do not have to register for the draft. 

u. Females make up 57% of the nation’s college students but just over 51% of the 
population. 

v. Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 

w. Females batter their partners as often as males do or more. 

x. In New York City, females in their 20s working full-time make 117% of males, females 
in their 30s make as much as males, and 53% of females in their 20s working in New 
York City are college graduates, compared with only 38% of males that age. New York 
Times. Sam Roberts, August 3, 2007. 

y. By the fifth year after divorce, females on average are 10% better off financially than 
before divorce. 

189. The actual aim of Women’s Studies is not affirmative action but to create and perpetuate 
a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
“Metropolis” like underworld. 

190. By offering only a Women’s Studies program, Columbia, IRWG, and Continuing 
Education denigrate, demean and disadvantage men, effect artificial restraints on the 
individual opportunities for men, and fail to advance the full development of the talents and 
capacities of this nation’s men. 

191. By offering only a Women’s Studies program, Columbia, IRWG, and Continuing 
Education violate Title IX and its implementing regulations. 

192. The Regents and N. Y. Education Department as agencies of the State that distribute 
Federal funds to Columbia also violate Title IX and its implementing regulations. 

193. If Title IX can require universities receiving federal financial assistance to provide 
separate female athletic programs, then it surely can require Columbia University to provide 
a Men’s Studies program that takes the masculine point of view. 

VII. Plaintiffs* Class 


194, There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

195, This class action is maintainable under Fed, R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

196, The putative class in this action consists of all males who were students, full or part time, 
at some point in time during the three years prior to the filing of this action or all males who 
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currently maintain the status of student or alumni, or all males who will in the future acquire 
the status of student or alumni and would have taken advantage of a Men’s Studies program 
had one existed by enrolling in the program, taking courses in the program, participating in 
the program’s networking, receiving support from the program, pursuing career and 
academic opportunities provide by the program, gaining a male perspective on modem day 
issues, or furthering their knowledge and understanding of mankind and society. 

197. The exact number of members of the class is not known, but it is estimated to be too large 
for joinder of all members to be practical. 

198. The Federal and State defendants are responsible for aiding the establishment of a 
religion—Feminism—at Columbia University and giving that religion their official 
imprimatur in violation of the class members’ fundamental liberty interests by de facto 
forcing them to conform to the establishment of Feminism or keep silent. 

199. All the defendants violate the equal protection rights of the plaintiff class members 
secured under the 5 th and 14 th Amendments to the U.S. Constitution. 

200. Defendants Columbia, IRWG and Continuing Education violate Title IX to the Education 
Amendments of 1972 by denying similar benefits to males and unjustifiably treating males 
and females in a diverse manner to the harm of the plaintiff class members. 

201. Defendants Columbia University, IRWG and Continuing Education discriminate against 
the class members in violation of N.Y. Civil Rights Law § 40-c. 

202. Defendant Columbia University is considered a public accommodation under N.Y. Civil 
Rights Law § 40 because it is a college that solicits contributions from the general public. 

203. In 2006, Columbia University kicked off a $4 billion fundraising campaign that solicits 
contributions from the general public. 

204. Roy Den Hollander, resident of New York County, and William A. Nosal, resident of 
Kings County, are the class representatives, former students, and alumni of Columbia 
University. 

205. The class members, because of their sex, are being denied opportunities for education, 
knowledge, career advancement, and acquiring skills for defending against fraudulent 
Feminist attacks as a result of Columbia, IRWG and Continuing Education’s failure to offer a 
Men’s Studies program. 

206. The class members are treated dissimilarly and with ill will by the defendants promotion 
of Feminist Women’s Studies programs that negatively impact the class. 
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VIII. Injury 

207, By singling out for special benefits the religion of Feminism propagated by the Women’s 
Studies program at Columbia University, the Federal and State defendants create a 
governmental sectarian preference that infringes an unalienable right of the plaintiff class 
members. 


208. “The Religion ... of every man must be left to the conviction and conscience of every 
man; and it is the right of every man to exercise it as these may dictate. This right is in its 
nature an unalienable right.” Memorial and Remonstrance Against Religious Assessments , 
as reproduced in the Appendix to the dissenting opinion of Rutledge, J. f in Everson v. Board 
of Education. 330 U.S. 1, 63 (2 The Writings of James Madison 183-191 (G. Hunt ed. 

1901)). 

209 . “The Rulers [Federal and State defendants] who are guilty of... encroachment [on that 
right] exceed the commission from which they derive their authority, and are Tyrants. The 
People who submit to it are governed by laws made neither by themselves, nor by an 
authority derived from them, and are slaves.” Id. 

210. The conduct of all the defendants in promoting only Women’s Studies programs 
effectively denies the members of the plaintiff class the opportunity to take Men’s Studies 
courses that will prepare and assist them for dealing with, defending against, and fighting the 
anti-male climate that is pervasive in America today. 

211. Because of the defendants’ policies and practices in advocating and furthering Feminism 
and training Feminist “storm-troopers” through the Women’s Studies program at Columbia 
University, the plaintiffs face obstacles to educational access and career opportunities solely 
as the result of an accident of nature that made them men. 

212. The defendants’ contributions to the establishment and continuation of Feminism as the 
primary belief system in this society impairs the plaintiffs’ rights to fair treatment in 
employment, business, politics, the courts, the media, by the police, and before executive 
government agencies. 

213. The defendants’ advocacy and furthering of Feminism and training of Feminists 
derogates and demeans males while propagandizing the superiority of females with a harm 
similar, although not yet as egregious, as the Nazi fi cation of universities in Germany during 
the 1930s when education demonized the Jews while demanding genuflection to an Aryan 
throne. 

214. The Women’s Studies program at Columbia perpetuates false myths that have created 
deep-seated anger and ill will toward males, including the class representatives. 

215. As alumni, the class representatives may take courses in Continuing Education’s auditing 
program without meeting the quali fications required of the general public, prepare for further 
graduate work through its Post Baccalaureate Studies, or pursue undergraduate studies 
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through the School of General Studies, which offers the same courses with the same teachers 
as other Columbia undergraduate programs. 

216. Mr. Den Hollander has been and continues to bring lawsuits to enforce his rights and the 
rights of other men under the U.S. Constitution. At present he has three lawsuits in Federal 
court and more on the way. Mr. Den Hollander intends to continue fighting for the rights of 
men in the only way he knows how—lawsuits in Federal or state courts. 

217. Every current and future lawsuit requires a countering of Feminist tenets supported by the 
spurious scholarship of Feminist Women’s Studies programs as declared by the Regents and 
promoted by Columbia University. 

218. Feminist organizations and activists have the advantage of relying on a body of self- 
serving, fraudulent information created by Columbia University and other institutions to 
further the violation of men’s rights thanks to the Regents’ policies and State and Federal 
funding. 

219. In order to offset the advantage of counterfeit scholarship provided by Women’s Studies 
programs, Mr. Den Hollander formulated a definite plan to attend Columbia as an alumnus to 
educate himself with scholarly research in Men’s Studies for use in the lawsuits and general 
enlightenment by enrolling in a Men’s Studies program. 

220. In 2007, Mr. Den Hollander contacted the Columbia School of Continuing Education to 
determine whether he could audit courses as a graduate of the Business School . Continuing 
Education stated he could and provided him with the procedures for enrolling in classes. 

221. Mr. Den Hollander on reviewing Continuing Education course offerings found no Men’ 
Studies program or courses 

222. Mr. Den Hollander then examined the offerings for Post Baccalaureate and General 
Studies where he also found no programs or course offerings for Men’s Studies. 

223. Mr. Den Hollander then examined all of the University’s offerings and found no 
programs or course offerings for Men’s Studies. 

224. Mr. Den Hollander intends to enroll in a Men’s Studies program the moment one is 
offered. 

225. Mr. Nosal, who graduated from Columbia College in 2008, had as a student intended to 
enroll in a Men’s Studies program but was unable to because none existed at Columbia. As a 
graduate, he continues to intend to participate in a Men’s Studies program if one is provided. 

226. Due to the State’s promulgation of Women’s Studies programs and Columbia 
University’s prejudice toward men, Columbia only provides the feminist view, which 
requires Mr. Den Hollander to develop his own research and scholarship on the subject 
matter for his lawsuits and general education at significant cost and time to him. 
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227. Until Columbia institutes a Men’s Studies program, future cases brought by Mr. Den 
Hollander will continue to require him to invest substantial cost and time to counter Feminist 
tenets created and propagated by Women’s Studies programs. 

228. Of course, Mr. Den Hollander and Mr. Nosal can always submit to the violation of their 
constitutional rights and the rights of other men, but the concept of unalienable rights is 
meaningless without the right to fight for those rights, which would be facilitated by a Men’s 
Studies program. 

229. Men’s Studies is an interdisciplinary program that uses facts rather than propaganda to 
describe the truth about the differences and similarities of the sexes and their relationships in 
society. Men’s Studies counters the falsehoods of Women’s Studies programs with facts, 
such as those included in this Amended Complaint at U 188. 

230. Men’s Studies provides to men the benefits and opportunities which are listed in this 
Amended Complaint at U 172, that are now lacking in other Columbia University programs. 

231. Further, Men’s Studies trains males to recognize and handle the powers females often use 
to manipulate them, such as the male-paralyzing power of beauty, sexual power, verbal 
skills, victim power, and the male biological instinct to protect females at the price of harm to 
himself, 

232. Men’s Studies shows that the strength of females is in their fa<?ade of weakness. 

233. Men’s Studies provides a focus on understanding fathers, which none of the other 
programs at Columbia University provide while the Women’s Studies program depicts 
fathers as bad parents, abusers, rapists, and molesters. Men’s Studies offers both a factual 
perspective and solutions for the problems unique to fathers, such as the 

a. transformation of their marriages into alimony payments, 

b. alienation of their children by ex-wives, 

c. connivance of domestic relations courts with Feminist groups to violate their 
rights and throw fathers into the street like bags of garbage without the houses 
they bought or to use them solely as wallets, 

d. dismissal of them as unimportant in the rearing of their children whose genes are 
half composed of their fathers, and 

e. sacrifice of their dreams to pursue a particular calling in order to support families 
that buy into the view of fathers as either barbarians or buffoons. 

234. Men’s Studies explains, as history and other educational programs at Columbia do not, 
that throughout most of the past, the dominant force was not men but a need to survive, and 
the oppressor was not men but fear of starvation. That today America is not a patriarchy but 
a de facto matriarchy, and the real oppressors can be determined by who lives longer, who 
controls a greater percentage of the nation’s wealth, on whom the government spends more 
money for health care, who serves less time for the same crimes, and who consumes more 
food—it is not men. 
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235. Men’s Studies counters the historic belief in America, often used by Women’s Studies 
programs, that females have a cart blanche to do whatever they want regardless of ethics or 
law. For example, Mary Harris shot her former fiancee in the Treasury Department and was 
found not guilty due to menstrual symptoms. The New York Times editorialized, "the 
verdict only furnishes a new illustration of what must be regarded as a settled principle in 
American Law—that any women who considers herself aggrieved in any way by a member 
of the opposite sex, may kill him with impunity....” July 1865. 

236. Today, Women’s Studies has taken such excuses to the point of condoning the murder of 
tens of millions of incipient human beings, the boiling of new bom babies, the drowning of 
sons one after another, the liquidation of boyfriends or husbands, or the commission of hate 
crimes with no or laughingly inadequate punishment for females. Men’s Studies provides the 
counter arguments that could save lives by exposing such lunatic excuses as pseudo-science. 

237. Men’s Studies exposes the self-serving, schizoid paradigm of Feminist doctrine that 
females are strong and independent when they want something, but victims when they violate 
the law. A hypocrisy that allows females to commit perjury almost with impunity in family 
courts even when it results in a man going to jail or destroying a father’s reputation and 
career. 

238. Men’s Studies alerts future husbands, as other educational programs at Columbia 
University do not, that among the elderly, caretaker wives are most likely to abuse their 
older, sicker husbands. 

239. Men’s Studies educates males, as other educational programs at Columbia do not, that 
college females worldwide commit more dating violence than their male counterparts. 

240. Men’s Studies instructs males, as other educational programs at Columbia do not, on how 
to avoid false accusations by females of sexual harassment or rape, which could send a man 
to prison for decades because the female who had previously consented woke up the next 
morning with second thoughts. 

241. Men’s Studies accurately portrays, as Women’s Studies does not, the sacrifice that men 
make in America for others. For instance, all the firefighters and police who died on 9/11 
were men. 

242. Men’s Studies counters the training in Women’s Studies that sends forth Feminists to 
pervert American ideals, ignore the rule of law, selectively enforce the Constitution, and 
destroy men with impunity. 

243. Men’s Studies does not say males have rights and females do not, but neither does it 
advocate what Women’s Studies does: that females should receive preferential treatment at 
the expense of the violation of men’s rights because men are the disposal sex. 
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244. Men’s Studies, unlike Women’s Studies, factors in the contribution both sexes make to 
their families by not only considering female housework but the husband’s work in making 
house repairs, raking the lawn, shoveling the snow, emptying the garbage, keeping the car 
running, painting the house, mowing the lawn, fertilizing the lawn, preparing the taxes, 
keeping the household records, moving the furniture, hanging paintings, and balancing 
precariously two stories above the ground on a ladder with only a hammer to repair some 
siding, 

245. Men’s Studies focuses on men’s health concerns while Women’s Studies neglects them. 

246. Men’s Studies, unlike any other curricula at Columbia University, alerts males to the 
prevalent danger of female paternity fraud where the female lies about using birth control and 
then sues the tricked father for child support, and if he does not have the money, it’s off to 
debtor’s prison he goes. 

247. Men’s Studies, unlike any other curricula at Columbia, alerts males to the prevalent 
danger of marriage fraud where the female becomes pregnant by another man but marries the 
man she falsely claims is the child’s father. Even if the defrauded dad after marriage proves 
through DNA testing that the child is not his, he is still liable in most states to support the 
child. The person defrauded, when a man, has to pay the defrauder for the privilege of being 
defrauded. 

248. While Columbia’s Women’s Studies program complains loudly against female 
circumcision, it and Columbia’s other programs are silent about forced male circumcision, 
without anesthesia, that has been performed on tens of millions of males, not in some 
backwater country, but right here in the U.S. 

249. Men’s Studies advocates a meritocracy where the person most qualified receives the 
position. It opposes the Women’s Studies quota-imposed unisex society regardless of the 
facts of life, voluntary choice, human nature, common sense, or documented merit. 

250. If quotas are going to be imposed, then Men’s Studies advocates they apply all the way 
down, so if females hold 51% of the positions above the “glass ceiling,” then they should 
hold 51%, instead of 10%, of the positions in the most toxic careers—those in the 
“tombstone basement,” 

251. Men’s Studies provides males the opportunities and lessons that are invaluable in 
attaining career and life success in a culture biased against men. 

252. Men’s Studies exposes the other curricula at Columbia University as having an 
underlying premise that females have problems and those problems are males, not a female’s 
volitional choices, 

253. The ongoing lack of a Men’s Studies program at Columbia prevents Mr. Den Hollander, 
Mr, Nosal and other male alumni and male students from securing the same educational. 
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career, and networking advantages that female alumni and female students gain from the 
Women’s Studies program. 

254. The class representatives, whose intentions to enroll in Men’s Studies continues, have 
been denied a public benefit comparable to the public benefit offered female alumni and 
female students of Columbia. 

255. Mr. Den Hollander and Mr. Nosal have been intentionally placed at a disadvantage with 
respect to female Columbia students and alumni by the State’s policies and Columbia’s 
provision of training, instruction, and tactics for unfairly competing with the plaintiffs in the 
political, social, economic, cultural, and government spheres of society. 

256. Columbia’s Women’s Studies program trains females to use tears, tantrums, fraud, threats 
of an unjust legal system, and sex to take advantage of men and any institution that involves 
men in order to get what they want but may not deserve. 

257. The absence of a Men’s Studies program at Columbia shuts out Mr. Den Hollander and 
Mr. Nosal from educational opportunities needed to counter the strategies, tactics, and 
dissembling Feminist dogma employed by adherents of Women’s Studies that is so effective 
in the governmental, social, business, political, media, and domestic spheres of modern-day 
life in America. 

258. The State and Columbia fail to provide the benefits of a counter balance to the belief 
system of Feminism just as many colleges once failed to provide similar benefits to females 
as they did males in the area of athletics. 

259. The class members continuing deprivation of equal educational opportunities includes 
their not being able to earn degrees in Men’s Studies, do graduate work in Men’s Studies, 
become Men’s Studies professors, or access an extensive network for career benefits 
dedicated to men. 

260. Since Columbia is a state actor and females in similar positions as Mr. Den Hollander and 
Mr, Nosal can benefit from Columbia’s Women’s Studies program, the absence of a Men’s 
Studies program creates an obstacle to equal treatment, which itself is an injury. 

261. Unequal treatment between the sexes are inequities which contribute to unequal career 
opportunities later on. Males have a disproportionate share of the dangerous jobs, are 
frequently overqualified for their work, and do not get the same economic return per unit of 
time or unit of risk from their education as females. This long-standing disparity is harmful 
to individuals and to society. Males often find it difficult to provide for their families. Their 
opportunities are curtailed; and our State and nation, competing in the global marketplace, 
are deprived of much valuable talent. 

262. The Columbia Women’s Studies courses that might be considered Men’s Studies are 
really Feminist men’s studies that tell men how they can forfeit their rights and subscribe to 
the belief that when men are disadvantaged it is solely their fault: whether dying sooner than 
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females, committing suicide at a much higher rate, doing worse in almost everything in 
school, being less likely to attend college, paying for children their ex-wives have turned 
against them, being sentenced to more time for the same crime, having to register for the 
draft, suffering 94% of the work place deaths, or comprising more of the homeless, 

263. In Feminist studies, female disadvantages are blamed on males, and in Feminist men’s 
studies, men’s disadvantages are also blamed on males. 

264. In Feminist men’s studies, the male perspective is not presented. Columbia’s program is 
not listed with theN.Y. Education Department as “Women’s and Men’s Studies” but as 
“Women’s and Gender Studies.” 

265. Feminists cannot be relied on to provide a genuine male perspective because no one has 
less empathy for men than Feminists. As Dr. Warren Farrell said, “Feminists call it sexism 
to refer to God as He; they don’t call it sexism to refer to the Devil as He.” 

266. Women’s Studies programs declared by the Regents, funded by the Federal and State 
governments, have and continue to impose a unitary belief system of Feminist orthodoxy that 
dictates the speech and conduct of students and alumni of Columbia and society at large. 

267. Women’ s Studies programs have created a dictatorship of the majority—not just in 
campuses across America but throughout the fabric of society. Women’s Studies programs 
punish men for speaking as they will and acting as they chose even when such actions do not 
violate any laws. 

268. Columbia’s Women’s Studies program functions as recruitment and networking centers 
that exclude the class representatives from similar benefits because the Feminist tenet of 
affirmative action requires ginning up the number of females in education, government, and 
the work place well beyond their proportion in the population. 

269. As a result, females have an inside track to jobs in academia, government, media, 
business, and nonprofit groups through Feminists already in positions in those fields. The 
Feminists in those fields are not about to hire any man, while the men in those fields so fear 
the Feminists that they hire largely females. 

270. Females, not males, are trained on how to exploit state court systems that are biased 
against men by using fraudulent sexual harassment suits to obtain fat settlements, and false 
accusations of domestic mistreatment to obtain custody, child support and put a man in jail. 

271. Females, not males, are trained on how to obtain and use tax dollars from a government 
that subsidizes disparate treatment of men; to lobby polit icians into supporting 
unconstitutional legislation that harms men, such as the Violence Against Women Act, and to 
use tax exempt organizations for disseminating Feminist tenets that excuse the most 
reprehensible deeds of females by blaming men. 
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272. Women’s Studies programs train a large network of females who work tirelessly behind 
the scenes to transform American institutions according to strict feminist specifications. 

273. The heart of the harm is that Women’s Studies programs, such as Columbia’s, continue to 
influence how people think, believe, and behave in a manner that violates the rights of a 
minority—men. 

274. Feminists, aided by Women’s Studies, are trying to do the same thing that the 
Communists did in Russia—socially re-engineer men using the power of the state to fit the 
model of what they want men to be. 

IX. Relief Sought 

275. Declare and enjoin the State defendants’ policies and plans that are restructuring New 
York’s higher education system in accordance with the tenets of the Feminist religion, which 
includes the promulgation and approval of Women’s Studies programs such as the one at 
Columbia University, for violating the establishment clause of the 1 st Amendment. 

276. Declare and enjoin the aid and assistance provided by the State defendants for 
restructuring New York’s higher education system in accordance with the tenets of the 
Feminist religion, which includes the aid and assistance provided to institutions with 
Women’s Studies programs such as the one at Columbia University, for violating the 
establishment clause of the 1 st Amendment. 

277. Declare and enjoin the USDOE’s delegation of its powers to the Regents and N.Y. 
Education Department for determining which colleges and universities are eligible to receive 
student federal funds as unconstitutionally advancing the establishment of the religion 
Feminism because the Regents and N.Y. Education Department accredit institutions and 
Women’s Studies programs, including the one at Columbia, that propagate the religion of 
Feminism. 

278. Declare and enjoin all the financial assistance that USDOE provides to New York higher 
education institutions that offer Women’s Studies programs, including Columbia University, 
for violating the establishment clause of the 1 st Amendment by aiding the religion of 
Feminism. 

279. Declare and enjoin the State’s policies and plans for restructuring New York’s higher 
education system in accordance with Feminist tenets, which includes the promulgation and 
approval of Women’s Studies programs such as the one at Columbia University, for 
invidiously discriminating against the plaintiff class members based on sex in violation of the 
14 th Amendment. 

280. Declare and enjoin the furnishing of aid and assistance by the State to carry out its 
policies and plans for remaking higher education in the Feminist image, including the aid and 
assistance to institutions such as Columbia University that provide Women’s Studies 
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programs, for invidiously discriminating against the plaintiff class members based on sex in 
violation of the 14 th Amendment. 

281. Declare and enjoin the USDOE’s delegation of its powers to the Regents and N Y. 
Education Department for determining which colleges and universities are eligible to receive 
student federal funds as unconstitutionally advancing the invidious discrimination against the 
plaintiff class members based on sex in violation of the 5 th Amendment because the Regents 
and N.Y. Education Department accredit institutions and Women’s Studies programs that 
invidiously discriminate against males, including the class members. 

282. Declare and enjoin all the financial assistance that USDOE provides to New York higher 
educational institutions that offer Women’s Studies programs, including Columbia 
University, for violating the 5 th Amendment by aiding the invidious discrimination of males, 
including the plaintiff class. 

283. Declare that the Women’s Studies program at Columbia University invidiously 
discriminates against the plaintiff class based on sex. 

284. Enjoin Columbia University, IRWG, and Continuing Education from offering to students 
and alumni any of the Women’s Studies program curriculum, activities, opportunities or 
benefits unless an equivalent Men’s Studies program focusing on concerns important to men 
is established by Columbia. 

285. Level the playing field by either instituting a Men’s Studies program or eliminating the 
Women’s Studies program at Columbia University, which will assure that male students and 
male alumni are no longer at a disadvantage when competing with female students and 
female alumni for the benefits of society nor at a disadvantage of ending up with the worst of 
society’ s burdens. 

286. Award nominal damages in the amount of one dollar to the class of plaintiffs and any 
other relief the Court deems proper. 

X. Subject Matter Jurisdiction 

287. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 1331 
because this action raises federal questions under the 5 th and 14 th Amendments to the U.S. 
Constitution and Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681 et seq. 

288. This Court has supplemental jurisdiction under 28 U.S.C. 1367(a) over the State cause of 
action, N.Y. Civil Rights § 40-c, for civil rights violations by defendants Columbia 
University, IRWG, and Continuing Education. 

XI. Personal Jurisdiction 


289. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P, 4(e)(2)(C), 4(h)(1)(B), 4(i)(2), 4(j)(2)(B) and N.Y. C.P.L.R. § 307(1) & <2)(I), 
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XTT. Venue 


290. This Court has venue under 28 U.S.C, 1391 (b)(3) & (e)(3) and under N.Y. Civil Rights 
Law § 40-d. 


XIU. Conclusion 


291. University and college Women’s Studies programs are busy across the land spreading 
prejudice and fostering animosity and distrust toward men with the result of the wholesale 
violation of men’s rights due to ignorance, falsehoods and malice. 

292. There are numerous problems of national importance that lie under the surface of this 
litigation in which the plaintiffs have made an initial move to compel colleges and 
universities to change policies having extensive implications for society at large. 


Dated: December 1, 2008 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 


36 



A-48 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROY DEN HOLLANDER, et ano.. 

Plaintiffs, 


USU(. SDNY 
DOCUMENT 

electronically filed 

DOC #: 



! DATE FILED# 


-agamst- 


08 Civ. 7286 (LAK) 


INSTITUTE FOR RESEARCH ON WOMEN & 
GENDER AT COLUMBIA UNIVERSITY, et al„ 

Defendants. 

.-...x 


ORDER 


Lewis A Kaplan, District Judge. 

Plaintiffs object to the report and recommendation of Magistrate Judge Kevin 
Nathaniel Fox, which recommended the dismissal of this action for lack of standing. Having 
reviewed the amended complaint, the report and recommendation, and plaintiffs’ objections, Ihave 
concluded that there was no error and that the action should be and hereby is dismissed for lack of 
standing. I write only to address a few points raised by the objections. 

First, plaintiffs contend that the Magistrate Judge should have recused himself 
because he is an alumnus of Columbia University. As an initial matter, plaintiffs were obliged to 
raise any such objection at the earliest possible moment, 1 but there has been no showing that they 
did so, as they have not disclosed when they learned the fact upon which they rely. The point 
therefore has been waived. Even if that were not the case, however, recusal would have been 
warranted only if “an objective, disinterested observer fully informed of the underlying facts [would] 
entertain significant doubt that justice would be done absent recusal.” 2 I am satisfied that a 


i 

See, e.g„ Apple v. Jewish Hosp. and Medical Center, 829 F.2d 326,333 (2d Cir.I987) (“It 
is well-settled that a party must raise its claim of a district court's disqualification at the 
earliest possible moment after obtaining knowledge of facts demonstrating the basis for 
such a claim."). 

In reAguinda, 241 F.3d 194,201 (2d Cir.2001) (quoting United States v, Lovaglia, 954 F.2d 
811,815 (2d Cir.1992) (internal quotation marks omitted)). 
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disinterested observer fully informed of the feet that the Magistrate Judge once attended Columbia 
University would not entertain significant doubt that justice would be done here. In any case, as it 
is my obligation to review the decision on this motion de novo, any failure to recuse by the 
Magistrate Judge would have been harmless. 

Second, plaintiffs argue that the Magistrate Judge erred in believing that the action 
is brought pro se. In feet, Roy Den Hollander is both the attorney of record for the plaintiffs and a 
plaintiffhimself. Thus, as a purely technical matter, it might be said that the action is not brought 
prose insofar as it is brought on the second plaintiff although it undeniably is brought pro se to the 
extent that Mr. Hollander represents himself as a party plaintiff. But plaintiffs’ argument betrays a 
remarkable instinct for the capillaries. By characterizing the case as having been brought/jrose, the 
Magistrate Judge gave the plaintiffs the benefit of the greater liberality afforded to pro se litigants 
and thus afforded them a benefit to which at least the second plaintiff and possibly also Mr. 
Hollander, who is a member of theBar, were not entitled. Certainly neither plaintiff was prejudiced 
by any error that might have been committed in their favor. At the end of the day, moreover, the 
result here would be the same regardless of whether the plaintiffs or either ofthem is proceedingpro 
se. 


Finally, although the Magistrate Judge did not reach the merits, it bears noting that 
plaintiffs’ central claim is that feminism is a religion and that alleged federal and state approval of 
or aid to Columbia’s Institute for Research on Women & Gender therefore constitute a violation of 
the Establishment Clause of the First Amendment. Feminism is no more a religion than physics, and 
at least the core of the complaint therefore is frivolous. 

I have considered plaintiffs’ other objections and concluded that they lack merit. 

Accordingly, the motions to dismiss all are granted and the ease dismissed for lack 
of standing. The Establishment Clause claims are dismissed also on the alternative ground that they 
are absurd and utterly without merit. The Clerk shall enter final judgment of dismissal and terminate 
all open motions. 

SO ORDERED. 

Dated: April 23, 2009 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

ROY DEN HOLLANDER, WILLIAM A. 
NOSAL, : 


Plaintiffs, 


-against- : 

INSTITUTE FOR RESEARCH ON 
WOMEN & GENDER AT COLUMBIA 
UNIVERSITY, SCHOOL OF 

CONTINUING EDUCATION AT REPORT and RECOMMENDATION 

COLUMBIA UNIVERSITY, TRUSTEES : 

OF COLUMBIA UNIVERSITY IN THE 08 Civ. 7286 (LAK)(KNF) 

CITY OF NEW YORK, U.S. DEPARTMENT : 

OF EDUCATION, MARGARET 
SPELLINGS, CHANCELLOR ROBERT M. : 

BENNETT, COMMISSIONER RICHARD P. 

MILLS, RICHARD P. MILLS, PRESIDENT : 

JAMES C. ROSS, JAMES C. ROSS, 

ROBERT M. BENNETT, BOARD OF : 

REGENTS OF THE UNIVERSITY OF NEW 
YORK, : 

Defendants. 

KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 
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I. INTRODUCTION 

In August 2008, Roy Den Hollander (“Den Hollander”) and William A. Nosal (“Nosal") 


(collectively, “the plaintiffs”), proceeding pro se, commenced this action, pursuant to 42 U.S.C. 


§ 1983 (“§ 1983”), against the Institute for Research on Women and Gender at Columbia 


University (“IRWG”); the School of Continuing Education at Columbia University (“SCE"); the 
Trustees of Columbia University in the City of New York (“Trustees”); the United States 


Department of Education (“USDOE”); Margaret Spellings (“Spellings”), the United States 
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Secretary of Education, in her official capacity; the Board of Regents of the University of the 
State of New York (“BOR”); Robert M. Bennett (“Bennett”), the Chancellor of the Board of 
Regents, in his individual and official capacities; Richard P. Mills (“Mills”), the Commissioner 
of the New York State Department of Education, in his individual and official capacities; and 
James C. Ross (“Ross”), the President of the New York State Higher Education Services 
Corporation, in his individual and official capacities. The plaintiffs allege that: (1) USDOE and 
Spellings (“the Federal defendants”), and BOR, Bennett, Mills and Ross (“the State defendants”), 
violated the First Amendment’s Establishment Clause, by “aiding the establishment of the 
religion of Feminism at Columbia University through the University’s Women’s Studies 
program”; (2) USDOE and Spellings violated the Fifth Amendment’s Equal Protection Clause, 
by “aiding the intentional discriminatory impact against men by Columbia University’s Women’s 
Studies program”; (3) the State defendants violated the Fourteenth Amendment’s Equal 
Protection Clause and Title DC of the Education Amendments of 1972,20 U.S.C. § 1681 et seq. 
(“Title DC”), by “fostering, supporting and assisting the intentional discriminatory impact against 
men by Columbia University’s Women’s Studies program”; and (4) “Columbia University,” 
IRWG and SCE violated the Fourteenth Amendment’s Equal Protection Clause, Title DC and 
New York Civil Rights Law § 40-c, by “carrypng] out the intentional discriminatory impact 
against men of the Women’s Studies program.” 

Before the Court are the defendants’ motions to dismiss the plaintiffs’ amended 
complaint, made pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6). In their motion, IRWG, SCE 
and Trustees contend they are entitled to the relief they seek because: (1) the plaintiffs lack 
standing to sue; (2) Columbia University (“Columbia”) is not a “state actor,” within the meaning 
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of 42 U.S.C. § 1983; and (3) the plai ntiffs do not state an actionable claim of discrimination. For 
their part, the State defendants assert they are entitled to the relief they seek because: (I) 
“feminism” is not a religion, as contemplated by the First Amendment; (2) the “laws and 
regulations governing registration and funding of degree programs are.,. gender-neutral,” and 
are not administered in an unequal way; and (3) Title IX does not require Columbia to offer 
“men’s studies programs.” The Federal defendants contend they are entitled to the relief they 
seek because: (1) the financial assistance provided to Columbia, by the federal government, does 
not violate the Establishment Clause, andIRWG’s courses are not “religious,” as contemplated 
by the Establishment Clause; and (2) the plaintiffs lack standing to assert a due process claim, 
against the Federal defendants. 

In opposition to the motions, the plaintiffs reiterate the assertions made in the amended 
complaint. In addition, the plaintiffs contend they possess standing, since they “allege injury to 
themselves (such injury may be indirect), [and] the injuries are ongoing and traceable to the 
defendants’ conduct,” 

The defendants’ motions are analyzed below. 

II. BACKGROUND 

In the amended complaint, the plaintiffs style the litigation a “class action,” for which the 
putative class consists of: 

all males who were students, full or part time, at some point in time during the three 
years prior to the filing of this action [in August 2008] or all males who currently 
maintain the status of student or alumni, or all males who will in the future acquire 
the status of student or alumni and would have taken advantage of a Men’s Studies 
program had one existed by enrolling in the program, taking courses in the program, 
participating in the program’s networking, receiving support from the program, 
pursuing career and academic opportunities provide[d] by the program, gaining a 
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male perspective on modem day issues, or furthering their knowledge and 
understanding of mankind and society. 

According to the complaint, in 2007, Den Hollander wished to “offset the advantage of 
counterfeit scholarship provided by Women’s Studies programs, [by] formulating] a definite 
plan to attend Columbia as an alumnus to educate himself with scholarly research in Men’s 
Studies for use in [] lawsuits and general enlightenment... .” Den Hollander discovered 
Columbia had neither Men’s Studies course offerings nor programs of study; however, Den 
Hollander alleges he “intends to enroll in a Men’s Studies program the moment one is offered.” 
Nosal graduated from Columbia College in 2008, intended to enroll in Men’s Studies while he 
was a student, but was prevented from doing so because no such program existed at Columbia. 
Nosal “continues to intend to participate in a Men’s Studies program if one is provided.” 

The amended complaint states that the Women’s Studies program at Columbia, inter alia: 
(1) “instructs, trains, supports, furthers, cultivates and advocates strategies, and tactics for 
demeaning and abridging the rights of men”; (2) advocates “that the civil rights of males be 
diminished or eliminated”; and (3) “stereotype[s] males as the primary cause for most, if not all, 
the world’s ills throughout history,” while crediting females “with inherent goodness.” No 
allegations are made in the amended complaint that Nosal or Den Hollander enrolled, or 
attempted to enroll, in any Women’s Studies courses offered at Columbia; however, that pleading 
asserts the following: 

[t]he few Columbia University male students or alumni who do participate in the 
Women’s Studies program are denigrate[d], silenced, ignored, chastised for being 
“machismo,” treated as second class citizens, treated as the disposable sex, graded 
more harshly, prevented from expressing their points of view if contrary to Feminist 
tenets, frozen out of the advantages the program provides to females, and [are] all 
around treated negatively and differently than females in the program, as though they 
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were capitalists attending Moscow State University in the former Soviet Union. 

As a result of the defendants’ promotion of Columbia’s Women’s Studies program, the 
plaintiffs maintain that “members of the plaintiff class [are denied] the opportunity to take Men’s 
Studies courses that will prepare and assist them for dealing with, defending against, and fighting 
the anti-male climate that is pervasi ve in America today.” In addition, the plaintiffs allege that, 
“[b]ecause of the defendants’ policies and practices!,] ' n advocating and furthering Feminism and 
training Feminist ‘storm-troopers’ through the Women’s Studies program at Columbia 
University, the plaintiffs face obstacles to educational access and career opportunities solely as 
the result of an accident of nature that made them men.” 

The plaintiffs contend a Men’s Studies program would, inter alia: (1) *‘use[] facts rather 
than propaganda to describe the truth about the differences and similarities of the sexes”; (2) 
train[] males to recognize and handle the power females often use to manipulate them, such as 
the male-paralyzing power of beauty, sexual power, verbal skills, victim power, and the male 
biological instinct to protect females at the price of harm to himself’; (3) offer[] both a factual 
perspective and solutions for the problems unique to fathers,” including the “transformation of 
their marriages into alimony payments,” the “alienation of their children by ex-wives” and the 
“connivance of domestic relations courts with Feminist groups to violate their rights”; (4) 
“counterf] the historic belief in America ,.. that females have a cart blanche to do whatever they 
want regardless of ethics or law”; (5) “expose[] the self-serving, schizoid paradigm of Feminist 
doctrine that females are strong and independent when they want something, but victims when 
they violate the law”; and (6) “counterQ the training in Women’s Studies that sends forth 
Feminists to pervert American ideals, ignore the rule of law, selectively enforce the Constitution, 


5 



A-55 


and destroy men with impunity.” 

The plaintiffs request declaratory and injunctive relief, as well as nominal damages. 
Specifically, the plaintiffs request that the defendants be enjoined from providing further support 
to “Women’s Studies programs such as the one at Columbia University,” that the court declare 
the defendants have violated the plaintiffs’ rights, as alleged in the amended complaint, and 
“level the playing field by either instituting a Men’s Studies program or eliminating the Women’s 

Studies program at Columbia University_” 

III. DISCUSSION 

“A court presented with a motion to dismiss under both Rule 12(b)(1) and 12(b)(6) must 
decide the jurisdictional question first because a disposition of a Rule 12(b)(6) motion is a 
decision on the merits, and therefore, an exercise of jurisdiction.” Adamu v, Pfizer. Inc. , 399 F. 
Supp. 2d 495, 500 (S.D.N.Y. 2005) (internal quotations and citations omitted). 

An action maybe dismissed pursuant to Fed. R. Civ. P. 12(b)(1), for lack of subject 
matter jurisdiction, “when [a] district court lacks the statutory or constitutional power to 
adjudicate it.” Makarova v. United States, 201 F.3d 110,113 (2d Cir. 2000). In determining a 
motion made pursuant to Fed. R. Civ. P. 12(b)(1), a “court must take all facts alleged in the 
complaint as true and draw all reasonable inferences in favor of [the] plaintiff.” Raila v. United 
States , 355 FJd 118, 119 (2d Cir. 2004). The plaintiff bears the burden of showing, by a 
preponderance of the evidence, that subject matter jurisdiction exists. See Makarova , 201 F.3d 
at 113. Where, as here, a plaintiffs) is proceeding pro se, the Court must construe the 
complaint liberally and “interpret [it] to raise the strongest arguments it suggests.” Abbas v. 
Dixon. 480 F.3d 636,639 (2d Cir. 2007). 
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Standing 

_Article HI of the United States Constitution “restricts federal courts to deciding ‘Cases’ 

and ‘Controversies’ and thus imposes what the Supreme Court has described as the ‘irreducible 
constitutional minimum of standing,’ -injury-in-fact, causation, and redressability.” Baur v. 
Veneman. 352 F.3d 625, 631-32 (2d Cir. 2003) (quoting Lujan v. Defenders of Wildlife, 504 
U.S. 555, 560-61, 112 S. Ct. 2130, 2136 [1992]). “[An] injury-in-fact, [] is a concrete and 
particularized harm to a legally protected interest.” W.R. Huff Asset Mgmt. Co., LLC v. 

DeLoitte & Touche, LLP, 549 F.3d 100,106-07 (2d Cir. 2008) (internal citations, emphasis, and 
quotations omitted). “[C]ausation [is established by showing] a fairly traceable connection 
between the asserted injury-in-fact and the alleged actions of the defendant.” Id. 
“[RJedressability [is] a non-speculative likelihood that the injury can be remedied by the 
requested relief.” Icf In a circumstance such as this, where some, but not all, defendants in an 
action move to dismiss a complaint for lack of standing, “the Court must consider whether [the] 
plaintiff has standing sua sponte" as to all defendants. Ocean View Capital. Inc, v. Sumitomo 
Coro, of Am. . No. 98 Civ. 4067, 1999 WL 1201701, at *8, 1999 U.S. Dist. LEXIS 19194, at *23 
(S.D.N.Y. Dec. 15,1999): see also Evac. LLC v. Pataki , 89 F. Supp. 2d 250, 261 n.4(N.D.N.Y. 

2 000) (“Standing is an element of subject matter jurisdiction that the Court is required to raise 
sua sponte .... [and, therefore,] [b]ecause [the plaintiff) lacks standing..., the Court must 
dismiss [the plaintiffs] claims against all Defendants rather than only the moving Defendants 
....”). 

I. Injury in Fact 

An “injury in fact” involves “an invasion of a legally protected interest that is (a) concrete 
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and particularized and (b) actual or imminent, rather than conjectural or hypothetical." Gully v 
Nat’l Credit Union Admin. Bd.. 341 F.3d 155, 160 (2d Cir. 2003). To establish an “injury in 
fact," a plaintiff must show that he has “suffered ‘a distinct and palpable injury to himself,’" and 
such an injury must normally be one “peculiar to [the plaintiff] or to a distinct group of which he 
is a part, rather than one ‘shared in substantially equal measure by all or a large class of 
citizens.’” Gladstone, Realtors v. Village of Bellwood. 441 U.S. 91, 100, 99 S. Ct. 1601, 1608 
(1979) fquoting Warth v. Seldin, 422 U.S. 490,499, 501,95 S. Ct. 2197, 2205-06 [1975]). The 
plaintiff must establish that he “has sustained or is immediately in danger of sustaining some 
direct injury,., [that] must be both real and immediate." City of Los Angeles v. Lyons, 461 
U.S. 95, 101-02, 103 S. Ct. 1660, 1665 (1983) (internal quotations and citations omitted). 
“Allegations of a subjective ‘chill’ are not an adequate substitute for a claim of specific present 
objective harm or a threat of specific future harm....” Laird v. Tatum . 408 U.S. 1, 13-14,92 S. 
Ct. 2318, 2325-26(1972). 

_The amended complaint alleges the plaintiffs have been harmed by: (1) the existence of 

the Women’s Studies program at Columbia, as it discriminates against male students and causes 
harm to males by propagating negative information regarding males; and (2) the absence of a 
Men’s Studies program at Columbia that would focus on issues relevant to males and “counter” 
the information taught through Columbia’s Women’s Studies program. 

The plaintiffs’ alleged injury, which is purportedly based upon the content of, or the 
discriminatory impact flowing from, the Women’s Studies program at Columbia, is not an 
“injury in fact,” since the plaintiffs do not allege they enrolled in a Women’s Studies course(s) at 
Columbia that caused them to suffer a direct injury occasioned by firsthand exposure to the 
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content of the Women’s Studies course(s), or that they were discriminated against, by being 
denied the opportunity to participate in Columbia’s Women’s Studies program. See, e.g„ Moose 
Lodge No. 107 v. Irvis, 407 US. 163, 167, 92 S. Ct. 1965,1968 (1972)(finding that the plaintiff 
lacked standing to challenge the Moose Lodge’s racially discriminatory membership policy, 
because he never applied for membership). At most, the “injury” suffered by the plaintiffs, 
attributed by them to the existence of Columbia’s Women’s Studies program, is no more than a 
“subjective ‘chill,’” and not an “objective harm.” Such an “injury” is not an “injury in fact.” 
Laird . 408 U.S. at 13-14, 92 S. Ct. at 2325-26. Consequently, exercising judicial authority over 
this case would “convert the judicial process into no more than a vehicle for the vindication of 
the value interests of concern©! bystanders,” and would ignore “a due regard for the autonomy of 
those persons likely to be most directly affected by a judicial order.” Valley Forge Christian 
College v. Americans United for Separation of Church and State, 454 U.S. 464, 473, 102 S. Ct. 
752,759 (1982) (internal quotations and citations omitted). 

To the extent the plaintiffs allege injury based upon the absence of a Men’s Studies 
program at Columbia, their injury is not “concrete and particularized”; rather, it is “conjectural or 
hypothetical,” See Gully. 341 F.3dat 160. 

Although the plaintiffs style this litigation a “class action,” this designation “adds nothing 
to the standing inquiry, since the named plaintiffs ‘must allege and show that they personally 
have been injured, not that injury has been suffered by other, unidentified members of the class to 
which they belong and which they purport to represent,’” Doe v. Blum , 729 F.2d 186,190 n.4 
(2d Cir. I984)(quoting Warth, 422 U.S. at 502,95. S. Ct. at 2207). 
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IV. RECOMMENDATION 

For the reasons set forth above, the defendants’ motions to dismiss the amended 

complaint. Docket Entry Nos. 21,23, and 25, should be granted. 

V, FILING OF OBJECTIONS TO THIS REPORT AND RECOMMENDATION 

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil Procedure, 

the parties shall have ten (10) days from service of this Report to file written objections. See also 

Fed. R. Civ. P. 6. Such objections, and any responses to objections, shall be filed with the Clerk 

of Court, with courtesy copies delivered to the chambers of the Honorable Lewis A. Kaplan, 

500 Pearl Street, Room 1310, New York, New York, 10007, and to the chambers of the 

undersigned, 40 Foley Square, Room 540, New York, New York, 10007. Any requests for an 

extension of time for filing objections must be directed to Judge Kaplan. FAILURE TO FILE 

OBJECTIONS WITHIN TEN (10) DAYS WILL RESULT IN A WAIVER OF OBJECTIONS 

AND WILL PRECLUDE APPELLATE REVIEW. £ce Thomas v. Am . 474 U.S. 140 (1985); 

RJE AFL-CIO Pension Fund v. Herrmann. 9 F.3d 1049, 1054 (2d Cir. 1993); Frank v. Johnson. 

968 F.2d 298, 300 (2d Cir. 1992); Wesolek v. Canadair Ltd .. 838 F.2d 55, 57-59 (2d Cir. 1988); 

McCarthy v. Manson . 714 F.2d 234, 237-38 (2d Cir. 1983). 

Dated: New York, New York Respectfully submitted: 

April 15, 2009 

KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROY DEN HOLLANDER, et ano. t 

Plaintiffs, 

-against- JUDGMENT 

INSTITUTE FOR RESEARCH ON WOMEN & 

GENDER AT COLUMBIA UNIVERSITY, et al.. 

Defendants. 

-X 


USDCSDNY 

DOCUMENT 

ELECTRONICALLY FILED 
DOC #: 

DATE V/%1 > 


08 CIVIL 7286 (LAK) 


Whereas the Honorable Kevin Nathaniel Fox, United States Magistrate Judge, having issued 
a Report and Recommendation (the “report”) recommending the dismissal of tins action for lack 
of standing, and the matter having come before the Honorable Lewis A. Kaplan, United States 
District Judge, and the Court, on April 23,2009, having rendered its Order granting all the motions 
todismiss and dismissing the case for lack of standing, and also dismissing the Establishment Clause 
claims on the alternative ground that they are absurd and utterly with merit, it is, 

ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the 


Court's Order dated April 23,2009, all the motions to dismiss are granted and the case is dismissed 

for lack of standing; the Establishment Clause claims are dismissed also on the alternative ground 

that they are absurd and utterly with merit; accordingly, the case is closed. 

Dated: New York, New York 
April 30,2009 

J. MICHAEL McMAHON 


Clerk of Court 



Deputy Clerk 


THIS DOCUMENT WAS ENTERED 
ON THE DOCKET ON_ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Deo Hollander, William A. Nosal, 

Plaintiffs on behalf of themselves 
and all others similarly situated, 

-against- NOTICE OF APPEAL 

Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department of Education; 

Margaret Spellings, U.S. Secretary of Education in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity. 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

Richard P. Mills, in his official and individual capacity; and 
President of the New York State Higher Education Services Corp., 

James C. Ross, in his official and individual capacity 

Defendants. 

------x 

Notice is given that Roy Den Hollander, attorney for himself, William A. Nosal, and the 
putative class in the above named case, appeals to the United States Court of Appeals for the 
Second Circuit from an order dismissing the plaintiffs’ putative class action First Amended 
Complaint with prejudice entered in this action on the 24th day of April 2009. 


FitED U.S. DG 



S.D. OF iM.Y. 


Docket No. 08 Civ 7286 
(LAK)(KNF)(ECF) 


Dated: New York, N.Y. 
May 1,2009 



Roy Dph Hollander (RDH 1957) 
Attorney and class representative 
545 East 14 Street 
New York, NY 10009 
(917)687 0652 
rdhhh@yahoo.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, on behalf of himself and all 
others similarly situated. 


Plaintiff, 

- against - 

INSTITUTE FOR RESEARCH ON WOMEN AND 
GENDER AT COLUMBIA UNIVERSITY; SCHOOL 
OF CONTINUING EDUCATION AT COLUMBIA 
UNIVERSITY; TRUSTEES OF COLUMBIA 
UNIVERSITY IN THE CITY OF NEW YORK; 
UNITED STATES DEPARTMENT OF EDUCATION; 
MARGARET SPELLINGS, UNTIED STATES 
SECRETARY OF EDUCATION, in her official 
capacity; BOARD OF REGENTS OF THE 
UNIVERSITY OF THE STATE OF NEW YORK, in his 
or her official and individual capacity; CHANCELLOR 
OF THE BOARD OF REGENTS, ROBERT M. 
BENNETT, in his official and individual capacity; NEW 
YORK STATE COMMISSIONER OF THE 
DEPARTMENT OF EDUCATION, RICHARD P. 
MILLS, in his official and individual capacity; and 
PRESIDENT OF THE NEW YORK STATE HIGHER 
EDUCATION SERVICES CORPORATION, JAMES 
C. ROSS, in his official and individual capacity, 


08 CV 7286 (LAK) (KNF) 

ECF Case 

DECLARATION OF 
PATRICIA SACHS CATAPANO 


Defendants. 


x 


PATRICIA SACHS CATAPANO states; 

1. Iam Associate General Counsel of Columbia University (“Columbia” or 

the “University”). I submit this declaration, which is based on my personal knowledge, in 
connection with the University’s motion to dismiss the complaint 
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2. The University, formally known as The Trustees of Columbia University 
in the City of New York, was established by the New York legislature as a private, non-profit, 
educational corporation. 

3. The principal units of the of the University are its faculties, which are 
commonly referred to as schools, such as the School of Continuing Education, Columbia 
College, the School of Law, the Graduate School of Business, the College of Physicians and 
Surgeons, and several others. 

4. The faculties do not have an independent corporate existence. They are 
simply operating units of the University itself. 

5. The University has established several hundred institutes, centers and 
other interdepartmental research and teaching programs. Among these are the Institute for 
Research on Women and Gender, These programs, as well, do not have an independent 
corporate existence. 


6. I declare under penalty of perjury that the foregoing is true and correct. 
Executed on: October^, 2008 
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Terminology 

U.S. Department of Education, Institute for Research on Women & Gender, School of 
Continuing Education, Columbia—entire institution of Columbia University, Regents, N.Y. Ed. 
Dept, NY Higher Education Services Corporation, State—all the New York State defendants. 

Remember, only allegations exist, so preface every answer to fact question with there are 
no facts yet. 

Open: bring drink to podium 

Good morning your honors, I’m RDH, the class representative for the plaintiff class, and behind 
me are other persons (wave arm), students and parents, who also are opposed to their tax dollars 
supporting the new-age religious doctrine of post-modern feminism and also object to the 
discriminatory enforcement of Title IX that creates two classes of citizens in New York’s higher 
education: one of nobility—females and one of serfs—males. 

Today in New York, 57% of all college students are female, 63% of the Master’s degrees go to 
females, and over a majority of the doctoral degrees. 

By 2016, females will receive 64% of the Associate’s Degrees, over 60% of the Bachelor’s 
Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. National Center 
for Educational Statistics . Digest of Educational Statistics , Table 258. 

In 1972, females made up 42% of all college students. Bureau of the Census. 

What has happened in NY’s higher education is simple. The State continues to use the same 
quota based policies it used 38 years ago, even though today males are now the overwhelming 
minority in higher educations. 

So why is it happening? Because the belief-system that initially drove equal opportunity 
between the sexes has turned into dogma—a religion that is now its own end resulting in 
institutionalized discrimination against men. 

There’s no other way to explain it. It’s not affirmative action, since the results have gone far 
beyond equal treatment by the State’s own measures. (The purpose of affirmative action is to 
eliminate the effects of past discrimination and obtain equitable representation. Johnson v. 
Transportation Agency , 480 U.S. 616, 632, 637 (1987)). 

Rule 12(b)(1) violation, dismissal for lack of standing (no conversion to Rule 56 allowed). 

The district court characterized the “central claim,” “core” of this case as a violation of the 
Establishment Clause, and that I, as the Class Representative, did not have standing because the 
post-modern Feminism mandated by NY State and propagated by Columbia’s Institute for 
Research on Women & Gender is not a religion. 
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Now that might be true, but there is no way of telling without competent evidence of which there 
isn’t any because this case is still on the pleadings. 

The decisions in this case started with the Magistrate who failed to address the Est. Cl. issues to 
which I objected. Objection ^ 39. 

The lower court judge responded with a fact-finding that “Feminism is no more a religion than 
physics...” and it was “absurd and utterly without merit” that Feminism was a religion. Order p. 
2 . 

The lower court found that the Feminism required by the State and propagated by Columbia’s 
IRWG is as scientific as Physics. 

Does anyone in this courtroom believe that the tenets of Feminism are as accurate as those of 
physics? Feminism believes that the differences between the sexes are the result of social 
conditioning. Science, which includes genetics, evolution, and physics, disagrees. 

So the district court’s fact-finding couldn’t be the result of judicial notice because 

(1) it is not a proposition of general knowledge, and 

(2) more importantly, it is a material fact issue that’s in dispute. 

Where there is a genuine dispute judicial notice does not apply. Fed. R. Evid. 201(b); Lee v. 

City of Los Angeles , 250 F.3d 668, 689 (9 th Cir. 2001); Lozano v. Ashcroft , 258 F.3d 1160, 
1165-66 (10 th Cir. 2001). 

[To establish adjudicative facts by judicial notice requires a “high degree of indisputability ....” 
Advisory Committee Note, Fed. R. Evid. 201, subdivision (a). Further, even propositions of 
generalized knowledge are not necessarily indisputable in their application to the facts of a 
particular case. See Id., subdivision (b).] 

Under 12(b)(1), the lower court could have considered materials outside the Amend. Cmpl. but 
those materials would have to be competent evidence. Karnen v. American Tel. & Tel. Co., 791 
F.2d 1006, 1010-11 (2d Cir. 1986). There’s no indication that the lower court did that. 

[Or, the court could have ordered discovery of facts concerning jurisdiction, since the exact 
nature of the Feminism propagated at IRWG is particularly within the knowledge of the 
opposing party. Id None of that happened in the lower court.] 

The lower court could have revisited the standing issue at the summary judgment or trial stage, 
but it didn’t. It chose to make a decree on a disputed material fact. 

The lower court had to violate the rules by making a finding of fact that Feminism was not a 
religion; otherwise, it was required to accept the basic fact allegations as true and draw an 
inference that Feminism was allegedly a religion. At that point, since I have taxpayer status—I 
have standing. 
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[Go to 12(b)(6 )] 


All the cases, except for three, cited by the State and USDOE that deal with whether a belief 
system is a religion are decisions made after trial, administrative hearings, evidence for 
preliminary injunction, or summary judgment motions, and, therefore, had the benefit of an 
evidentiary record that does not exist here. 

Of the three motions on the pleadings cases, the two cited by the State did not involve the issue 
of defining religion, and the case cited by USDOE actually found a violation of the establishment 
clause. 

“Where the asserted basis for subject matter jurisdiction is also an element of the plaintiffs 
allegedly federal cause of action, [this Court] ask[s] only whether—on its face—the complaint is 
drawn so as to seek recovery under ... the Constitution. If so, then [this Court] assume [s] or 
find[s] a sufficient basis for jurisdiction, and reserve[s] further scrutiny for an inquiry on the 
merits.” Nowak v. Ironworkers Local 6 Pension Fund , 81 F.3d 1182, 1189 (2d Cir. 1996). 

USDOE argues that for standing purposes, the Amended Complaint’s Establishment Clause 
claims can be summarily dismissed at the pleading stage for being “frivolous” in alleging that 
Feminism meets the criteria of a religion. (USDOE Brf. p. 19). This is a high burden for the 
defendant to meet. IUE AFL-CIO Pension Fund v. Herrmann , 9 F.3d 1049, 1056 (2d Cir. 1993). 
USDOE devotes one footnote to it while the lower court provided no analysis at all—just a 
blanket declaration of “frivolous.” 

This Court, of course, has the authority to direct the lower court to require discovery on that very 
fact in order to determine standing. 

[Didyou make a Rule 59(e) motion? 

No, because Rule 59(e) requires reconsideration of matters in a decision made on the merits, 
White v. N.H. , 455 US 445, 451-52 (1982), and a dismissal under Rule 12(b)(1) is not a decision 
on the merits. Since, the district court dismissed the Est. Cl. claims for lack of standing, it did 
not have jurisdiction to dismiss on the merits under Rule 12(b)(6). 

Also, Rule 59(e) motion should not be used as a substitute for an appeal.] 

Rule 12(b)(6) violation, cause of action on which relief can be granted. 

Given the political pressures of these days, the lower court wasn’t about to infer that Feminism 
was a religion, which would also mean that I have standing, even though it meant violating the 
rules of procedure under 12(b)(1). 

So it threw in a decision under Rule 12(b)(6) as a backstop: “The Establishment Clause claims 
are dismissed also on the alternative ground that they are absurd and utterly without merit.” 

Order p. 2. 
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But once the lower court dismissed for lack of standing, it no longer had jurisdiction to dismiss 
on the merits. So, it’s 12(b)(6) dismissal was as absurd as dismissing on S/J grounds, or a 
directed verdict, or issuing a trial judgment. 

The lower court’s 12(b)(6) dismissal also failed to follow Ashcroft v. Iqbal , 129 S.Ct. 1937 
(2009) and the procedure followed by the Second Circuit for Rule 12(b)(6) analysis as stated in 
Hayden v. Paterson , 594 F.3d 150 (2d Cir. 2010) for 12(b)(6) dismissals. 

The lower court was required to 

(1) identified the specific allegations of Feminism as a religion that were not entitled to the 
presumption of truth—that is, those that merely cut and copy the elements of an Establishment 
Clause violation, so are conclusory, whether factual or legal. Iqbal , at 1951. For insistence a 
statement that “Feminism is a religion.” 

(2) The lower court then should have considered whether the remaining allegations plausibly— 
not probably but more than possibly—inferred Feminism was a religion. Iqbal at 1951; Hayden 
594 F.3d at Lexis *24. 

Further, the lower court could only consider the following materials in order to dismiss under 

12(b)(6): 

• Amend. Cmpl. allegations, 

• Documents attached as exhibits, there were none, 

• Document not attached to the Amend. Cmpl. if the complaint relies heavily on it, 

• Judicial notice matters, 

• Public records 

Otherwise, if the lower court considered extrinsic evidence in deciding a Rule 12(b)(6) motion, it 
would have to convert to a summary judgment motion, and give the parties notice and 
opportunity to present evidence. Global Network Communs., Inc, v. City of New York , 458 F.3d 
150, 155 (2d Cir. 2006). The lower court did not do that. 

The purpose of the conversion requirement is to 

deter[] trial courts from engaging in fact-finding when ruling on a motion to 
dismiss and ensures that when a trial judge considers evidence dehors the 
complaint, a plaintiff will have an opportunity to contest... relied-upon evidence 
by submitting material that controverts it. Id- 

Court questions 

[Fact questions? That’s a fact question. Once again we’re back to a fact question. We aren’t 
hear arguing facts, but whether the allegations of the Amended Complaint are sufficient for 
standing.] 
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[Define Feminism? That’s a fact question. The Amend Qnplnt allegations are at 5-15, App. 
13-15. Go top 11-12, Amend Cmplnt. 

But a short hand definition is that the IRWG’s Feminism is an ethical and moral belief system 
that imposes a duty of conscience on its followers and occupies in their lives a place parallel to 
that filled by God in a traditional believer. It addresses fundamental and ultimate questions of 
life: What is woman? What is the meaning and purpose of their lives? What is the moral good 
and what is sin for females? It provides answers that are considered absolute truths even though 
they cannot be proven empirically. Its followers claim a belief in and devotion to what they 
perceive as goodness and virtue for their own sake, and a faith in a purely ethical creed. 
Feminism advocates humanity as it should be, purged of the evil elements which retard its 
progress toward the knowledge, love and practice of the right. IRWG’s Feminism consists of 
shared beliefs by a recognizable and cohesive group. Its a well organized belief system of 
widely accepted tenets that mandate daily activities in how to live, work and relate to others.] 

[What are its objectives? To convert everyone under the sun.] 

[Political Question or generalized grievance? 

This Court in Lamont v. Woods , 948 F.2d 825, 831 (2d Cir. 1991), held as a truism that purely 
domestic funding programs are subject to constitutional limitations, such as the Est. CL, and to 
judicial scrutiny.” Lamont at 831. 

This Court also held that Est. Cl. challenges simply require the court to apply well-established 
Est. Cl. standards, a task traditionally vested in the federal courts. Lamont at 831. 

When the Federal Government and states conflict with the Constitution, the Federal courts 
mandate is to intervene, especially to vindicate civil rights, and “[t]he vigilant protection of 
constitutional freedoms is nowhere more vital than in the community of American schools.” 
Shelton v. Tucker , 364 U.S. 479, 487 (1960). 

The role of federal courts was expressed by Justice Powell in his concurring opinion in United 
States v. Richardson , 418 U.S. 166, 192(1974): 

“The irreplaceable value of the [courts] lie in the protection [they] have afforded the 
constitutional rights and liberties of individual citizens and minority groups against oppressive or 
discriminatory government action. It is this role ... that has maintained public esteem for the 
federal courts and has permitted the peaceful coexistence of the countennajoritarian implications 
of judicial review and the democratic principles upon which our Federal Government in the final 
analysis rests.” 

Since men are a minority in this electorate there’s no place left to go—other than the streets. 

“General grievance” is found when all citizens have a common interest in government doing 
what is required by law, but they lack injury to their personal rights. Schlesinger v. Reservists 
Comm, to Stop the War , 418 U.S. 208, 216-17(1974). 
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This action is not on behalf of the public at large, but a distinct class of males who attended, are 
attending, or will attend Columbia University and would participate, either as students or alumni, 
in a Men’s Study Program were one offered. (Amend. Compl. ]J 196, App. 36). 

Where a harm is to a legally protected interest, though widely shared, the Court has found ‘injury 
in fact. F.E.C. v. Akins . 524 U.S. 11, 24 (1998). 

[Academic freedom? Along with freedom goes responsibility and a college’s responsibility is 
providing opportunities and keeping the market place of ideas open. Columbia has a long history 
of using its so-called “academic freedom” to do whatever it wants to crush the rights of others, 
such as antiwar dissenters during the Vietnam War and its employees during the 1970s when it 
basically offered bribes to the officials in the employees’ union to prevent a strike. 

Columbia claims academic freedom allows it to discriminate in educational programs but not 
sport programs because the First Amendment is implicated in educational programs. (Col Brf. p. 
33). Apparently, Columbia’s attorneys have never played a sport. It involves a lot of talk and 
some reading in order to learn the skills necessary to be successful in competition—sounds 
strikingly familiar to educational programs.] 

[.Vo mention Women’s Studies? 

The State’s policies and plans require higher education programs devoted to issues concerning 
females and feminism. Their goals are the same as thoses advocated by NOW and the Feminist 
Majority, re Equity for Women 1990s] 

[Couldn’t black studies and other studies also be classified as religions or discriminatory? 

It all depends on whether they meet the criteria set down by the US Supreme Court and various 
US Courts of Appeals for determining a religion or discrimination. My sense is I would doubt it, 
since black studies seems to be trying to ameliorate the past harmful discrimination of people 
with a darker skin shade.] 

Doesn ’t Women’s Studies do the same with respect to females as black studies does for blacks? 
No, there’s no comparison between the discriminations. When was the last time a white feminist 
was lynched, shot dead on the front stoop of her home, or on the balcony of the motel she was 
staying in? For the past four centuries, the institutions of this nation have had their boot heels on 
the back of the necks of Blacks. Over that same period, white females have received largely 
preferential treatment. 

Watch someone stumbling out of the Copacabana at three in the morning and trying to hail a cab 
if he happens to be black. Then watch the cabbies play bumper cars as a white female hails one. 

Both groups have been discriminated against, but one to its detriment and the other to its benefit. 
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Establishment Clause 


Religion defined 

Supreme Court 

Two SCt. cases state that religion is a sincere and meaningful belief based on moral, ethical or 
religious tenets that occupies in the life of the possessor a place parallel to that filled by God in a 
traditional believer. U.S. v. Seeger , 380 U.S. 163, 184(1965). 

Where such beliefs have parallel positions in the lives of their respective holders the SCt. cannot 
say that one is ‘in a relation to a Supreme Being’ as described by Congress and the other is not. 
Seeger at 166 (belief in and devotion to goodness and virtue for their own sakes, and a faith in a 
purely ethical creed). 

Beliefs based upon a faith, to which all else is subordinate or upon which all else is ultimately 
dependent. Seeger at 176. 

Protestant theologian, Dr. Paul Tillich identifies God not as a projection ‘out there’ or beyond the 
skies but as the ground of our very being. Seeger at 180. 

Persons expect from the various religions answers to the riddles of the human condition: What is 
woman? What is the meaning and purpose of our lives? What is the moral good and what is sin? 
Seeger at 182. 

Humanity as it should be, purged of the evil elements which retard its progress toward ‘the 
knowledge, love and practice of the right. Seeger at 183. 

Religion cannot rest solely on sociological, political, economic, or personal philosophical beliefs, 
but where ethical or moral tenets are involved then it is a religion. Seeger at 173, 186; Welsh at 
342-43. Only where sociological, political, economic, or personal philosophical beliefs are the 
sole basis on a belief system. 

Intense personal convictions that may appear incomprehensible or incorrect come within the 
meaning of religious belief. Welsh v. U.S. . 398 U.S. at 339 (“Supreme Being” deleted from 
Conscientious Objectors Act. Beliefs held with the strength of traditional religious convictions). 

Secular beliefs that impose a duty of conscience may function as a religion. Welsh v. U.S. , 398 
U.S. 333, 340 (1970)(which Yoder actually cites to). 

A belief system need not have a concept of a God, or afterlife. Welsh v. U.S. . 398 U.S. 333, 
339-40 (1970). 

The Court's statement in Seeger that a registrant's characterization of his own belief as ‘religious' 
should carry great weight does not imply that his declaration that his views are nonreligious 
should be treated similarly. Welsh v. U.S. , 398 U.S. 333, 341 (1970). 
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Torasco v. Watkins , 367 U.S. 488, 495 n. 11 (1961)(Ethical Culture, Secular Humanism, 
Buddhism, Taoism, and other non-theistic belief systems are religions). 

A fourth SCt. case, a free exercise clause case, Wis. v. Yoder, 406 U.S. 205, 216 (1972), stated 
religion is not merely a matter of personal preference, but is shared by an organized group, and 
intimately related to daily living. Yoder also cited to Justice Harlan’s concurring opinion in 
Welsh that religion is more than devotion “to individual principles acquired on an individualized 
basis”; that it involves “shared beliefs by a recognizable and cohesive group.” Welsh at 353. 

Circuit Courts and Title VII 

Malnak v. Yogi , 592 F.2d 197, 208-210 (3d Cir. 1979)(Adams, J. concurring). 

These guidelines have been adopted by the Third, Fourth, Eighth, Ninth, and Tenth Circuit 
Courts of Appeals. 

The Malnak test looks at three indicia: 

(1) most importantly is the nature of the ideas, do they address fundamental and ultimate 
questions having to do with deep and imponderable matters (a court must, at least to a degree, 
examine the content of the supposed religion to determine whether the subject matter it 
comprehends is consistent with the assertion that it is, or is not, a religion), 

(2) has a broader scope that lays claim to ultimate and comprehensive truths, 

(3) least important: has formal and external signs such as structure, organization, efforts at 
propagation, and observance of holidays similar to traditional religions. 

Not all of the indicia need be satisfied for a belief-system to be a religion, but in the case of 
Feminism practiced at Columbia, all three are. (Amend. Compl. 4-15, App. 13-15). 

Commentators have recognized Judge Adams's opinion as the most influential judicial opinion in 
the past several decades in terms of defining religion. 

United States v. Bush . 509 F.2d 776, 780-84 (7 th Cir. 1975). 

Even the ethical beliefs of an atheist who does not believe in an afterlife are considered religious. 

US v. Meyers. 95 F.3d 1475, 1483 (10 th Cir. 1996) 

USDOE cites to Meyers and admits “there is no bright line separating religious from secular 
belief systems.” (USDOE Brf. p. 17). USDOE relies on Meyers “that religious beliefs are 
generally characterized by, [among other traits], ‘ultimate ideas,’ ‘metaphysical beliefs,’ ‘moral 
or ethical system,’ the ‘accoutrements of religion,’ ‘demonstrating] any shared or 
comprehensive doctrine,’ or ‘displaying] ... structural characteristics or formal signs” similar to 
traditional religions. (USDOE Brf. P. 17-19, citing United States v. Meyers, 95 F.3d 1475, 

1483 (10 th Cir. 1996); Alvarado v. City of San Jose . 94 F.3d 1223, 1230 (9 th Cir. 1996)). 
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Meyers includes under accoutrements: comprehensiveness of beliefs; founders, prophetesses, or 
teachers; important writings; keepers of knowledge; structure or organization; holidays; and 
propagation. 

The Amended Complaint alleges for IRWG’s Feminism the characteristics cited in Meyers and 
Alvardo . (Amend. Compl. 5, 6, 11, 13, App. 13-15). 

Title VII : 

The State relies on a Title VII case in its argument that it does not “aid” IRWG’s Feminism. 
(State Brf. p. 31, Church of Jesus Christ of Latter-Day Saints v Amos , 483 U.S. 327 (1987)). 

By logic then, the State must accept Title VII’s definition of religion under 29 CFR 1605.1, 
which “define[s] religious practices to include moral or ethical beliefs as to what is right and 
wrong which are sincerely held with the strength of traditional religious views. 

The Equal Employment Opportunity Commission in Title VII employment cases includes as 
religion: moral or ethical beliefs sincerely held with the strength of traditional religions. 
LaViolette v. Daley, E.E.O.C. No. 01A01748 (Sept. 13, 2002); 29 C.F.R. §1605.1. 

IRWG’s Feminism as alleged in the Amended Complaint meets all the above definitions : 

Amend. Compl. TJ 5, App. 13, 

a. Indoctrinates theories as to the place in the order of nature for males and 
females. 

b. Propagates basic attitudes to the fundamental problems of life. 

c. Defines the fundamental concerns for humans in modern day society. 

d. Proselytizes moral codes of right and wrong. 

e. Personalizes the political, social and cultural aspects of life. 

f. Foists a broad system for conduct in all spheres of existence, including 
appropriate acts of volition; correct thinking; acceptable language, such as 
“issues” for “problems,” “gender” for “sex,” unless verbally attacking a man, 
“conversation” for “monologue.” 

g. Inculcates comprehensive beliefs on matters ranging from the insignificant 
through the ordinary to the material which are accepted as true, such as the 
difference between right and wrong, good and evil, how to live one’s life and 
die one’s death. 

h. Provides a series of answers to questions on how to live, work and relate to 
others in this existence. 

i. Provides answers on how to deal with certain situations that arise throughout life. 

j. Mandates a lifestyle. 

k. Combines Feminist research on various topics into a comprehensive belief 
system that has spread throughout Columbia into the society as a whole. 

l. Validates the spirit of its followers with importance, meaning, purpose, and 
security, which the weak can only find in numbers and confonnity. 


11 



m. 

Combines beliefs on politics, philosophies, culture, history, sociology, 
religion, pseudo-science, government, education, media, labor and other areas 
of human endeavors into a holistic system of a Feminist world view with 
tenets for comprehension and commandments for conduct. 

n. Inculcates beliefs based on the teachings of certain prophet-like individuals, 
such as Betty Freidan. 

Amend. Compl. ]J 6, App. 14, 

a. IRWG is a well-organized institution with its own budget, mission, goals, and 
structure that places the director on top, followed by tenured instructors, then 
untenured instructors, and lastly the budding followers. 

b. IRWG’s administrators and teachers act similarly to priestesses by keeping 
and teaching Feminist tenets. 

c. IRWG, as it admits, propagates Feminism through the Women’s Studies 
program and throughout the University and into society. 

d. IRWG exalts certain Feminists to apostle-like status and celebrates certain 
days of the year as important to Feminism. 

Amend. Compl. ]j 11, App. 15, 

IRWG adopts and propagates the modern-day religion of Feminism with its 
denominational tenets through IRWG lectures, seminars, consciousness 
indoctrination sessions, publications, career preparations, counseling, historical 
revisionism, propagandizing, unanimity of thought labeled “politically correct,” a 
pantheon of idols such as Mary Wollstonecraft, de facto disciples and apostles, 
and three public lecture series. 

Amend, Compl. f 13, App. 15, 

In Columbia University’s Women’s Studies program, scientific differences 
between the sexes are replaced with the faith-based premise that differences 
between the sexes are socially constructed, are the result of social programming. 

This blind ignorance of neuroscience, evolution, and biology is essential for 
Feminism to use political means to reshape social relations between the sexes in 
which females are considered the chosen ones. 

Defendants ’ arguments 

While N.Y. Education § 207 prohibits the State from regulating doctrinal instruction in 

seminaries, the State clearly regulates the Feminist doctrine in Women’s Studies under 8 

N.Y.C.R.R. Part 52, which reaches content. But that does not mean Feminism is not a religion. 

The Establishment Clause has been violated by governments before. E.g. McCreary County v. 

ACLU . 545 U.S. 844 (2005); Lee v. Weisman . 505 U.S. 577 (1992). 
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The State and USDOE claim that the definition for religion is “narrower” in Establishment 
Clause cases, State Brf. p 27; USDOE. Brf. p. 17, even though the courts to my knowledge have 
never ruled such. Alvarado v. City of San Jose , 94 F.3d 1223, 1230 n. 6 (9 th Cir. 1996). 

Allen 


USDOE cites to the criminal case U.S. v. Allen , 760 F.2d 447, 450-52 (2d Cir. 1985), for a 
narrower standard, but the Court did not rule on that issue—it held there was no aiding of 
religion involved. It never ruled on whether “nuclearism”—worship of nuclear weapons, was a 
religion. “[E]ven if ‘nuclearism’ could be classified as a religion,” the statute did not aid 
“nuclearism” because it had a secular purpose and did not have the effect of advancing such a 
religion. Allen , 760 F.2d at 451-52. That this Court never reached whether “nuclearism” was a 
religion is re-enforced by the statement in Alvarado v. City of San Jose , 94 F.3d 1223, 1230 n. 6 
(9 th Cir. 1996). 

The State turned to the Allen case after all the cases it and USDOE cited in the lower court for 
defining religion were decisions made after trial, hearings, or on summary judgment motions, 
and, therefore, had the benefit of an evidentiary record that does not exist here. As for the cases 
on the pleadings, the issues were not whether a belief system was a religion. 1 Ironically, Allen 
actually has an evidentiary record, but the State failed to dig deeply enough to discover it. 

The State mistakenly claims that the defendants in Allen were unable to submit evidence in the 
district court on whether “nuclearism” was a religion. (See State Brf. p. 29 n. 10). The 
defendants’ motion to dismiss their criminal indictments actually included affidavit evidence and 
public documentary evidence. {Allen, Appellants’ Joint Appendix pp. 5-26). Further, after the 
denial of their motion, the defendants submitted offers of proof to the district court supporting 
their religion defense. {Allen, Appellants’ Joint Appendix pp. 27-42). No religion evidence was 
submitted in the district court in this civil case. 

The State uses the criminal case Allen to justify the lower court’s circumventing of the rules of 
civil procedure, and foist the State’s own inference favorable to it that “[fjeminism is no more a 
religion ... than is ‘nuclearism’ ... or ‘physics.” (State Brf. p. 29). That inference requires basic 
allegations in an answer the State has not yet filed. 

Standing 

The three key cases decided by this Court on Est. Cl. standing are: 

Lamont v. Woods , 948 F.2d 825, 830 (2d Cir. 1991), for taxpayer standing, political 
question, and Est. Cl. violation. 

Cooper v. US Postal Srvc. , 577 F.3d 479 (2d Cir. 2009) for non-economic standing and 
aiding a religion. 


1 West Va. V. Barnette . 319 US 624 (1943); Engel v. Vitale . 370 US 421 (1962); 
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Sullivan v. Syracuse Housing Authority , 962 F.2d 1101 (2d Cir. 1992) for non-economic 
standing when no displays involved. 

Lamont v. Woods is the only case I’ve found in this Circuit that is somewhat factually similar to 
this case on taxpayer standing, political question, and application of the Est. Cl. It’s a SDNY 
case in which the district judge certified questions to this Court. Lamont v. Woods , 748 F. Supp. 
1043 (SDNY 1990). 

Taxpayer standing 

Standing under Flastv. Cohen, 392 U.S. 83 (1968), permits litigants to raise claims on the 
ground that their tax money is being extracted and spent in violation of the Est. Cl. Hein v. 
Freedom From Religion Found., Inc., 551 U.S. 587, 593 (2007); Cooper v. US Postal Srvc., 577 
F.3d 479, 489 n. 9; Lamont v. Woods , 948 F.2d 825, 830 (2d Cir. 1991). 

Taxpayer standing requires specific legislative appropriations and disbursements that are 
undertaken pursuant to express legislative mandates; that is, the legislature directs how 
appropriations will be spent, and that the spending ends up aiding a religion. Hein , 551 U.S. at 
603-04, 608 n. 7. 

Hein at 603-05 requires 

1. expenditures at issue be made pursuant to an express legislative mandate and a specific 
legislative appropriation rather than general appropriations for day-to-day governmental 
operations, and 

2. expenditures of government funds aid a religion. 

By challenging the constitutionality under the Est. CL of an expenditure made “pursuant to . . . 
statutory mandate,” the plaintiff has established “a logical link between his status as a taxpayer 
and the type of legislative enactment attacked” as well as “a nexus between that status and the 
precise nature of the constitutional infringement alleged.” DeStefano v. Emergency Hous. 
Group, Inc. . 247 F.3d 397. 405 (2d Cir. 2000). 

The law may be challenged on its face or as applied. Bowen v. Kendrick , 487 U.S. 589, 598, 

618 (1988); Lamont v. Woods , 948 F.2d 825, 830 (2d Cir. 1991)(taxpayer standing is available 
to challenge executive branch administration of a statute enacted pursuant to Taxing and 
Spending Clause authority). 

In “as applied” challenges, the Supreme Court has held standing exists whether or not the 
language in the statute specifically mentions the role of sectarian organizations. Lamont v. 
Schultz , 748 F. Supp. 1043, 1047 (SDNY 1990). In FIast , the statute at issue had no language 
pertaining to religious institutions. Flast v Cohn , 392 U.S. 83, 86 (1968). 

This case does not challenge various State and Federal statutes on their face but the use of 
appropriations under those statutes for the benefit of IRWG and its Women’s Studies Program, 
which advances Feminism. See Lamont v. Woods , 948 F.2d 825, 830 (2d Cir. 1991)(injury 
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asserted in amended complaint was the use of plaintiffs’ federal tax dollars for appropriations 
and expenditures that allegedly violate the Establishment Clause). 

Taxpayers, therefore, have standing to seek an injunction to halt a specific state or congressional 
expenditures alleged to violate the Establishment Clause. 

NY and Congressional appropriations and spending mandates 

The New York State Legislature passed the following statutes that authorize specific 
appropriations and disbursements of taxpayer dollars to higher education, which includes 
Columbia: 

N.Y. Education Law § 6401, State pays money to Columbia for each degree awarded by 
IRWG in Women’s Studies— paid to Col; 

N.Y. Education Law § 667 (TAP), State appropriates funds for tuition assistance awards 
to students— paid to Col; 

N.Y. Education Law § 667-c (TAP), State appropriates funds for tuition awards for part- 
time students— paid to Col; and 

N.Y. Education Law § 669-a, State appropriates funds for tuition awards to veterans— 

paid to Col. 

N.Y. Education Law § 653(2)(c), State appropriates funds for defaulted loans guaranteed 
by HESC. 

With State knowledge and approval, the funds are used, in part, to support both directly 
and indirectly the accredited Women’s Studies Program at Columbia, which propagates the 
religion of Feminism. (Amend. Compl. 11, 12, 16-18, 47-52, 63-68, App. 15, 19-21). 

The Congress passed the following statutes that authorize specific appropriations of 
taxpayer dollars to higher education in America, which includes Columbia: 

20 U.S.C. § 1070a(b)(8) & (g), Congress appropriates funds for Federal Pell Grants— 

paid to college or student; 

20 U.S.C. § 1070b(b), Congress appropriates funds for the Federal Supplemental 
Educational Opportunity Grants— paid to college or student; 

20 U.S.C. § 1071(b), Congress appropriates funds for the Stafford Student Loan and Plus 
Loan Programs— paid to college; 

20 U.S.C. § 1072(a),(b) & (c), Congress appropriates funds for the Federal Family 
Education Loan Program— paid to college; 
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20 U.S.C. § 1087a(a), Congress appropriates funds for the Ford Federal Direct Loan 
Program— paid to college; 

20 U.S.C. § 1087aa(b) & (c), Congress appropriates funds for the Federal Perkins Loan 
Program— paid to college; 

42 U.S.C. § 2751(b), Congress appropriates funds for Federal Work-Study Programs. 
Various research grants. 

The funds are used, in part, to support both directly and indirectly the accredited 
Women’s Studies Program at Columbia, which propagates the religion of Feminism. (Amend. 
Compl. Iflj 11, 12, 16-18,47, 55-62, App. 15, 19-21). 

State arguments 

The State miss-represents a quote from a case decided before Flast to invent an additional 
requirement for taxpayer standing: the State’s activities must involve “a measurable” amount of 
money extracted from the taxpayer and spent on the activities complained of. (State Brf. pp. 24- 
25). The quote comes from Doremus v. Board of Education, 342 U.S. 429, 434 (1952)(state 
legislative action). 

The Doremus Court found no standing on the Establishment Clause claim concerning the reading 
of Bible passages in public schools because “[tjhere [was] no allegation that this activity is 
supported by any separate tax or paid for from any particular appropriation or that it adds any 
sum whatever to the cost of conducting the school.” Doremus at 433. Doremus made its 
statement about “a measurable appropriation or disbursement” based on Everson v. Bd. of Educ. , 
330 U.S. 1, 18 (1947)(state legislative action), which found no violation of the Est. Cl. because 
the spending came from a general appropriation similar to that used for general government 
services such as police and fire. 

So the quote really means that for standing, the spending cannot come from a general 
appropriation statute. Here, the funds benefiting Feminism come from specific appropriations 
and disbursements to higher education. 

The State also relies on a municipal case that the Class Representative suffers an injury only 
when the challenged activity involves a measurable appropriation or loss of revenue. (State Brf. 
p. 25). In Altman v. Bedford Cent. Sch. Disk, 245 F.3d 49, 73-74 (2d Cir. 2001)(municipal 
action challenged), the plaintiffs moved out of districts so no longer taxpayers in those districts 
and another remaining taxpayer had no standing because the activities were funded by general 
appropriations. Once again, the courts interpret “measurable appropriation or loss of revenue” to 
mean a specific appropriation of funds for a mandated purpose. 

Reply Brief p. 11, last paragraph concerning Altman is wrong. 
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Non-economic standing 


Standing exists where non-economic injury comes from exposure to religious communications. 
Cooper v. US Postal Srvc. , 577 F.3d 479, 489 n. 9 (2009). 

The Second Circuit’s leading case for non-economic Establishment Clause standing is Sullivan v. 
Syracuse Housing Authority, 962 F.2d 1101 (2d Cir. 1992), where the Court found a “spiritual 
First Amendment injury.” Sullivan at 1108. 

In Sullivan, this Court found that (1) the operation of a religious after-school program in a 
community center deprived the plaintiff of his right to use and enjoy the center, (2) the plaintiff 
found the alleged establishment of religion offensive, and (3) the program brought religion into a 
place functionally similar to the plaintiffs home. Id All of which satisfied the plaintiff having a 
“direct and personal stake in [the] controversy.” Id 

This Court applied Sullivan in Cooper to find that the plaintiff (1) came into “direct contact with 
religious displays that were made a part of his experience in using the postal facility nearest his 
home,” (2) such contact made him uncomfortable, and (3) to avoid contact, he would have to 
alter his behavior. Cooper, 577 F.3d at 491. 

The State and Columbia even admit that the Class Representative (1) “was exposed to feminist 
[ideology],” which enters my home through mailings and the Internet, and (2) such was 
“uncomfortable” for me, Col. Brf. p. 14, and “offends [my] values and beliefs,” State Brf. p. 22. 
To avoid such would require no longer using the services offered by my alma mater. 

State’s arguments 

The State mistakenly tries to apply the current standard for Rule 12(b)(6) dismissals to standing 
under Rule 12(b)(1) by claiming the receipt of Columbia publications disseminating offensive 
Feminist orthodoxy are “conclusory.” (State Brf. p. 23, citing Ashcroft v. Iq bal, 129 S. Ct. 1937, 
1950 (2009)). Ashcroft does not deal with standing. 

Besides, go to Columbia’s website and 

Search “Feminist,” you get 6020 references. 

Search “Feminism,” you get 1440 references. 

Search “masculine,’’you get 586 references. 

Search “women’s issues,” you get 1620 references. 

Search “men’s issues,” you get 454 references. 

State argues “non-economic” injury is of an abstract nature—if so, then Sullivan and Cooper are 
wrong. 

Besides interests and “values of an abstract nature or esoteric nature can provide the basis for 
standing,” O’Hair v. White, 675 F.2d 680, 687 (5 th Cir. 1982), such as the highly abstract rights 
to speech, association, equal protection, and justice, Wright, Fed. Prac. & Proc. Supp., § 3531.4, 
at pp. 954-55 (2008). 
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State refers to the often-quoted phrase “abstract injury is not enough.” The origin of this pity 
quote, in a non-Establishment Clause case, contradicts the way it is used by the State. In 
Massachusetts v. Mellon , 262 U.S. 447, 484-85 (1923), the Supreme Court ruled that a state 
lacked standing to challenge a Congressional statute as unconstitutional. The Court stated, “we 
are called upon to adjudicate ... abstract questions of political power, of sovereignty, of 
government. No rights of the state falling within the scope of the judicial power have been 
brought within the actual or threatened operation of the statute....” The Supreme Court did not 
hold that because rights are abstract, there is no injury. It was really talking about “suffering in 
some indefinite way in common with people in general.” 

It is not that an injury occurs to an abstract interest that bars standing on prudential grounds but 
that the alleged injury is really a “generalized grievance.” Valley Forge Christian College v. 
Americans United for Separation of Church and State, 454 U.S. 464, 474, 102 S. Ct. 752, 70 
L.Ed.2d 700 (1982). The grievance discussed in Valley Forge was “the generalized interest of 
all citizens in constitutional governance.” The Supreme Court found that insufficient for 
standing because the plaintiffs lived in state different than where property was transferred to a 
religious institution, and they had learned about the transfer from news reports. “Their claim that 
the Government has violated the Establishment Clause does not provide a special license to roam 
the country in search of governmental wrongdoing and to reveal their discoveries in federal 
court.” Valley Forge at 487. Here, the Class Representative is a member of the Columbia 
community and frequently comes into contact with the ubiquitous Feminism at Columbia, which 
as the defendants admit, he finds offensive. 

“Diffuse” means spread out or distributed, Webster’s Third New International Dictionary (1993). 
The aggregate injuries in a class action are spread out among many persons, which is why class 
actions exist. Under the State’s new injury requirement, all those civil rights cases, such as 
Evers v. Dwyer, 358 U.S. 202 (1958), would have been dismissed for lack of standing because 
the harm was “diffuse[d].” 

Injury for standing in class action is not measured by size of class but whether the Class 
Representative was injured. 

Aiding religion 

The Regents act as the legislature for colleges, and N.Y. Education as the Regents administrator, 
Moore v. Bd. Regents University of New York , 44 N.Y.2d at 600, the Statewide Plans and policy 
statements are in effect laws, rules and regulations, N.Y. Educ. Law § 207. 

The State’s 1993 Equity for Women in the 1990s , Regents Policy and Action Plan, does not limit 
its Feminist mandates to the teachings in Women’s Studies courses but applies them to the entire 
educational community and its interactions with business and cultural institutions. 

As an analogy, think of NY State as the Vatican, Columbia Univ as the archdiocese, Inst, for 
Research on Women & Gender as the church administration, the Women’s Studies Program as 
the Church activities for propagating the Gospel, and Feminism as the Gospel. 
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The ‘“three main evils against which the Establishment Clause was intended to [prevent] [are] 
sponsorship, financial support, and active involvement of the sovereign in religious activity.’” 
Cooper, 577 F.3d at 493 (quoting Lemon v. Kurtzman, 403 U.S. 602, 612 (1971)). If anyone of 
those occurs, then it is a violation of the Est. Cl. 

Lemon test: Govt activity violates Est. Cl. when 

(1) lacks secular purpose, or 

(2) has primary effect of advancing or inhibiting religion, 

(3) excessively entangled, or 

(4) divisiveness 

(1) Currently, lack of a secular purpose: 

State 

26 years ago the State intentionally began to change higher education in accordance with 
Feminist affirmative action requirements. In 1972, the secular purpose was to increase the 
numbers of females to a level comparable with males so as to give females similar educational 
opportunities. The State was successful by 1984, but today that purpose no longer applies, since 
57% of college student are female. There is no longer a secular purpose. 

New York State continues to use its higher education statewide plans, policy statements, and 
registering of Women’s Studies programs to propagate and monitor Feminism in colleges, the 
work place and society. 

The secular purpose requirement aims at preventing government from abandoning neutrality and 
acting with the intent of promoting a particular point of view in religious matters. Corporation of 
Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos , 483 U.S. 327, 335 
(1987). 

The State’s far-reaching plans and policies for advancing Feminism cannot realistically be 
considered neutral, as the State’s Equity for Women in the 1990s requires, published 1993 when 
there was already significantly more female students than male in NY colleges: Amnd Cmplt f 
40. 


1. people’s thought patterns be changed to female friendly strategies, 

2. statewide compliance with affirmative action policies for females, 

3. implementing change through education and appropriate action to assist 
females, 

4. college teachers to undergo training and their teaching regularly monitored 
and reinforced with female friendly strategies, 

5. particular care be taken with curriculum in both content and methods of 
instruction to benefit females, 
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6. research on current issues facing females be developed, supported, and 
promoted, 

7. practices that advantage females with support be replicated while all others be 
eliminated with reports as to compliance provided N.Y. Education 
Department’s Affirmative Action Officer, 

8. major revisions in curriculum and teaching are necessary, 

9. changes in teaching strategies and cultural attitudes, 

10. N.Y. Education to collect data necessary to carry out the Regents’ action 
strategies, 

11. N.Y. Education to conduct academic reviews at colleges and universities to 
assure teaching practices comport with the Regents’ Equity for Women 
policy, 

12. females be given extra assistance, 

13. appropriate textbooks be used in all courses, 

14. those responsible to bring about the above changes are college faculty, 
administrators, staff members, students, deans, athletic directors, governing 
boards, and executive officers of all New York educational institutions, 
cultural institutions, N.Y. Education, employers, business, and industry in the 
State. 

The power and authority of the State of NY has been put on the side of one particular sort 
of believers—Feminists. Torasco v. Watkins , 367 U.S. 488, 490 (1961). 

Neutrality also requires schools to make sure they don’t inculcate religion. Altman v. Bedford 
Cent. Sch. Dist.. 245 F.3d 49. 76 (2d Cir. 2001). 

The study of religion, when presented objectively as part of a secular program of education, will 
not violate the Est. Cl. Abington School Dist. v. Schempp , 374 U.S. 203, 225 (1963). 

But as IRWG’s website admits, its purpose is to propagate Feminism, which it does with 
instruction, training, advocacy, indoctrination, and proselytizing. 

The State, Columbia and IRWG’s feminist belief system depends on instructors delivering it. 
IRWG’s instructors are vetted in accordance with Feminist standards. Instructors need to be 
careful about what they say as students will infonn State affirmative action officers about 
something that does not fit with Feminist doctrine. Subjects undergo major changes spurred on 
by IRWG’s Feminist doctrine as required by Equity for Women 1990s . 

Neutrality requires that Govt not be hostile to any religion or to the advocacy of no¬ 
religion; and it may not aid, foster, or promote one religion or religious theory against 
another or even against the militant opposite, which the State has done by failing to set 
policies or provide aid for Men’s Studies. Epperson v. State of Ark. , 393 U.S. 97, 103-07 
(1968). 
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USDOE 


USDOE, by delegating its college accrediting responsibilities to the State, knowingly facilitated 
and aided the State’s purpose of continuing to advance Feminism when the quotas had been met. 

USDOE argues that the Lemon test is satisfied if a reasonable person finds a secular purpose in 
its financing. (U.S. Memo. p. 18). Even so, a reasonable person would say the secular purpose 
ended when the quotas were achieved. 

(2) Financial support that has effect of advancing or inhibiting religion: 

NY’s accreditation allows Columbia to receive direct aid from the State for each Women’s 
Studies degree conferred, which benefits IRWG’s propagation of Feminism. 

NY’s accreditation allows IRWG to benefit from State or Federal financial aid to students 
pursuing a degree, graduate certification, or post-baccalaureate study in WS. 

Go to Agostini Managerial accounting standards indicate that both direct institutional and 
indirect student aid flows to IRWG. 

Institutional aid: 

If aid provided to religious institution for secular purposes then no advancing of religion. 

Lamont v. Woods , 948 F.2d 825, 841 (2d Cir. 1991). 

But public funding may not be provided to an institution “in which religion is so pervasive that a 
substantial portion of its functions are subsumed in the religious mission or when it funds a 
specifically religious activity in an otherwise substantially secular setting.” Hunt v. McNair . 413 
U.S. 734, 743 (1973). 

[IRWG is considered an educational institution under 20 U.S.C. § 168 l(c)(Title IX).] 

State and Federal aid flow directly to Columbia, then to the benefit of IRWG, similar to Lamont . 
so IRWG’s religious activities are being funded with State and Federal funds. 

[Pleading on info and belief allowed when facts are solely w/i defendants’ knowledge or control. 
Boykin v. KeyCorp, 521 F.3d 202, 215 (2d Cir. 2008). I sent a letter to Columbia’s Office of the 
Secretary requesting information on Federal and State funding to IRWG and its budget for 2007. 
Secretary referred those questions to the Treasurer who never got back to me. Exhibit Ltr 6/20/8 
& Rply 6/24/8.] 

In Lamont v. Woods , 948 F.2d 825 (2d Cir. 1991). U.S. AID grants provided to foreign schools 
through domestic intermediaries. This court held that the Est. Cl analysis not only applied to the 
domestic organizations but to the end users of the funds overseas. Whether the Est. Cl. was 
violated depended on whether the end user schools were pervasively religious. To make that 
factual detennination, the Second Circuit remanded the case to the SDNY. 
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By its own admission, IRWG is the “locus” of Feminist instruction at Columbia, has events of 
Feminist activities that fill the day, and whatever secular teaching at IRWG may exist furthers its 
Feminist mission of the institute. But to make such a factual determination of pervasiveness 
requires discovery. 

The general prohibition on funding pervasively sectarian institutions is designed to prevent the 
"risk" that the government's money, though designated for a specific secular purpose, "may 
nonetheless advance the pervasively sectarian institution's 'religious mission.’" Lamont at 842. 

So the analysis should examine how the money is actually used in “as applied” cases, which also 
requires discovery. 

The public funding that results in aiding IRWG: 

• The State’s “Bundy” aid, N.Y. Education Law § 6401, is paid based on the number of 
degrees IRWG confers. It is a “program of direct State aid to qualifying” institutions of 
higher education. McKinney’s 1968 Session Laws, Gov Rockefeller Stmt p. 2380. 

Bundy aid to Columbia from 1996-2007 = $39.9 million. 

Institutions may not require courses in religious doctrine or philosophy. NYSED Bundy 
Aid. 

Bundy aid is similar to the aid provided in the following cases where the students have a choice 
of where they will go to school. Despite that choice, Zelman v. Simmons-Harris, 536 US 639, 
648-49 (2002), did not overrule these cases that found an Est. Cl. violation. 

Levitt v. Comm, for Public Edue. , 413 U.S. 472 (1973)(unrestricted lump sum per 
student payment to private schools for internal testing potentially benefited religious 
instruction and violated Est. Cl. even though funded services required by the state). 

Comm, for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973)(grants paid 
to private schools for maintenance and repair based on the number of pupils in the school 
violated the Est. CL). 

On info and belief, USDOE provides research grants directly to IRWG for the furtherance of 
Feminism. 

Tilton v. Richardson, 403 U.S. 672 (1971)(certain grants under Federal Higher Education 
Facilities Act violated the Establishment Clause when after 20 years Government could 
no longer assure the financed facilities were used for non-sectarian activities). 

USDOE alone provided $15.9 million in direct awards to Columbia in 2007 while total Federal 
awards were $601 million when Columbia’s budget was $2.82 billion. “Awards include all 
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federal assistance entered into directly between the University and the federal government” and 
“pass-throughs, which are not student loans. Columbia Fin Stmts n. 1. 

Student aid: 

The prohibition on establishment covers financial aid for religious individuals. McCreary at 875. 

If student aid is not for the secular teaching component of students in religious school, then 
violation of Est Cl. Bd. Ed. v. Allen , 392 US 236 (1968). 

Student aid cannot directly or indirectly finance religious education by relieving a sectarian 
institution of costs it would have otherwise borne in educating its students. Agostini v. Felton , 
521 U.S. 203, 226 (1997)(citation omitted). 

For example, Comm, for Public Educ. & Religious Liberty v. Nyquist , 413 U.S. 756 (1973), 
where reimbursement of parents for portion of tuition paid to religious institution or reduction of 
state taxes by certain amount when children attend religious school—both violated Est. Cl, both 
indirect. 

HESC provides student grants and loan guarantees that go directly and indirectly to Columbia 
and IRWG: 

N.Y. Education Law § 667, TAP grants— paid to Col; 

N.Y. Education Law § 667-c, TAP grants for part time students— paid to Col; 

N.Y. Education Law § 669-a Veterans grants— paid to Col. 

8 N.Y.C.R.R. § 2206.1 HESC other student awards— paid to Columbia, probably for 
IRWG’s account. 

USDOE provides grants, direct loans of federal funds, guarantees for loans from private lenders, 
and work-study programs that go directly and indirectly to Columbia and IRWG: 

20 U.S.C. § 1070a(b)(8) & (g), Federal Pell Grants, made by USDOE— paid to Col. or 
student, 34 C.F.R. 668.164; 

20 U.S.C. § 1070b(b), Federal Supplemental Educational Opportunity Grants, made by 
USDOE— paid to Col. or student, 34 C.F.R. 668.164; 

20 U.S.C. § 1070a-l, Academic Competitiveness grants, made by USDOE— paid to Col. 
or student, 34 C.F.R. 668.164; 

20 U.S.C. § 1071(b), Stafford Student Loan and Plus Loan Programs, USDOE is lender 
of direct loans or USDOE guarantees bank loans— paid to Col., $192 million in 2007; 
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20 U.S.C. § 1072(a),(b) & (c), Federal Family Education Loan Program, USDOE 
guarantees private lender loans— paid to Col,; 

20 U.S.C. § 1087a(a), Ford Federal Direct Loan Program, USDOE is lender— paid to 
Col.; 

20 U.S.C. § 1087aa(b) & (c), Federal Perkins Loan Program, lender is college but money 
contributed by USDOE, 20 USC 1087bb— paid to Col., $61 million in 2007; 

42 U.S.C. § 2751(b), Federal Work-Study Programs— paid to student. 

All of these funding methods accrue to the benefit of IRWG and the furthering of Feminism at 
Columbia. 

USDOE’s purpose for student aid is to also provide assistance to institutions of higher learning. 
Pub. L. 92-318, § 1001(c)(1), 20 U.S.C. § 1070(a)(5). 

While USDOE benefits provided for the instruction of Feminist doctrine are similar to those 
given mathematics, or other programs, the benefits provided Women’s Studies end up 
indoctrinating a religion promulgated by the State and aided by USDOE. See Agostini v. Felton , 
521 U.S. 203,222-23 (1997). 

USDOE’s monitoring and enforcement duties mean it knows how its funds are put to use. 

Student aid that private citizens are not wholly free to direct elsewhere results in supporting 
religion. Zelman v. Simmons-Harris, 536 US 639, 648-49 (2002); Mitchell v. Helms , 530 U.S. 
793, 816 (2000). Both cases still used the Lemon test. 

Once Federal and State student aid is received by Columbia or the students, the students are no 
longer free, on their own say-so, to direct the aid to another program. 

Whether students actually have a genuine, free choice is a fact question more appropriate for S/J. 
Zelman and Mitchell were S/J cases. 

Non-neutral 

If the aid is neutral across the board by providing similar benefits to all students or schools, and 
no effect. Mueller v. Allen , 463 US 388, 397 (1983)(both religious and nonreligious schools 
received aid). 

Since there are no Men’s Studies Programs, the aid can not be neutral because when it comes to 
gender studies there is only one religion, the one propagated by the state. 

Imprimatur 
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Whether paid to IRWG, or Columbia’s controller for IRWG’s benefit, or students attending 
IRWG, State and USDOE funding “carries with it the imprimatur of government endorsement,” 
which are Establishment Clause violations. See Winn v. Ariz. Christian Sch. Tuition Org. , 562 
F.3d 1002, 1005 (9 th Cir. 2009). 

(3) Excessive entanglement of govt with religion examines: 

(a) character of the institution, IRWG; 

(b) nature of the aid provided; 

(c) resulting relationship govt and college; 

(d) political divisiveness. 

Monitoring 

In Lemon at 627, the SCT found excessive entanglement from a state subsidy for religious 
school teachers because to assure the teachers taught only secular matters would require a 
monitoring program that would be just a little short of ongoing surveillance. 

Agostini v. Felton , 521 US 203 (1997), remedial services provided by public employees in 
parochial schools did not require complex monitoring to prevent public employees from assisting 
the religious mission of the schools, so were secular. 

Today, NY State carries out complex monitoring to assure teaching practices comport with the 
Regents’ Feminist objectives. (Equity for Women in the 1990s, pp. 4, 7, 8-10; Amend. Compl. ]{ 
40, App. 18-19). For example: 

• N.Y. Education conducts academic reviews at colleges and universities to assure teaching 
practices comport with the Equity for Women in 1990s ’ objectives, 

• N.Y. Education Department receives reports from college affirmative action officers to 
assure colleges comply with the Regents’ affirmative action for females in recruitment 
and promotion in professional and managerial educational programs, 

• N.Y. Education Department’s Affirmative Action Officer assures the replication of 
college practices and the monitoring of such practices that benefit females with support 
while all other practices are eliminated with particular care taken with curriculum in both 
content and methods of instruction, 

• N.Y. Education responsible for assuring: 

o changes in teaching strategies and cultural attitudes, 
o changes in people’s thought patterns to further female interests. 

Approve content of courses 

Regents approve or disapprove IRWG’s Feminist WS program and curricula, which means 
content of courses. 

8 N.Y.C.R.R. § 126.1(d) Curriculum means a sequence of courses which together 
comprise a program of instruction; 
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§ 52.1(b)(3) requires that to register WS curricula, “[t]he content and duration of 
curricula shall be designed to implement” WS’s purposes; 

§ 52.1(c) requires WS to be consistent with the Regents Statewide Plan; 

§ 52.1(h) states that new registration is required for any curriculum in which changes 
affect the title, focus, design or requirements, which means content. 

§ 52.2(c)(1) requires the “objectives of WS curriculum and its courses shall be well 
defined in writing,” and “[cjourse description shall clearly state the subject matter and 
requirements of each course.” 

Since courses are part of the curriculum and must be described, the State therefore repeatedly 
approves the content of Feminist instruction in IRWG’s WS Program. 

Other areas State involved 

Other areas in Feminist Women’s Studies that require examination and approval by the State 
under 8 N.Y.C.R.R. § 52.2 are 

(a)(2) adequate libraries and instructional resources for Feminism; 

(a)(3) equipment sufficient to support Feminist instruction, research, and student 
performance in WS; 

(a) (4) libraries to support a Feminist curriculum; 

(b) (1) faculty that demonstrate by classroom performance, scholarship and other 
experience their competence to teach Feminism; 

(b)(3) a faculty to student ratio in each Feminist course sufficient to assure effective 
instruction; 

(b)(6) the Feminist teachings of each faculty member shall be evaluated; 

(b) (7) each faculty member shall have adequate time to prepare materials and perform 
teaching duties; 

(c) (2) Feminist courses will be offered in sufficient frequency; 

(c)(4) number of semester credits for each course is regulated; 

(c)(6)-( 11) the number of semester hours necessary to earn WS degrees is regulated; 

(f)(2) whenever and wherever an institution offers Feminist courses as part of any 
registered curriculum, it shall provide adequate academic support services. The State’s 
purpose for registering Women’s Studies focuses on assuring the effectiveness of 
Feminist instruction of students and alumni. 

(4) Divisiveness 

Lemon 403 US at 622, also indicates that where aid causes an undue amount of political division 
along religious lines the aid is likely to be invalidated. 

“The history of govemmentally established religion, both in England and in this country, showed 
that whenever government had allied itself with one particular form of religion, the inevitable 
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result had been that [government] had incurred the hatred, disrespect and even contempt of those 
who held contrary beliefs.” Engel v. Vitale , 370 U.S. 421, 430-31(1962). 

Title IX and Its Implementing Regulations Standing 

This Court has held that at the pleading stage the plaintiff need not prove his allegations of 
injury. Baur v. Veneman , 352 F.3d 625, 631 (2d Cir. 2003). 

It does not matter whether the Court believes the allegations or not because the Complaint 
alleges such, and at this stage the Complaint, not the personal belief systems of the Court or 
defendants, is what is considered true. 

For standing purposes “[t]he injury may be indirect....” Vil. Arlington Fits, v. Metro. Hous. 

Dev. Corp , 429 U.S. 252, 261, 97 S.Ct. 555, 561 (1977)(citation omitted). 

Injury 

“An identifiable trifle is enough for standing to fight out a question of principle; the trifle is the 
basis for standing and the principle supplies the motivation.” SCRAP , 412 U.S. at 689 n.14 
(quoting Davis, Standing: Taxpayers and Others, 35 U. Chi. L. Rev. 601, 613 (1968)). 

The core reason of adverseness for standing injury is to assure that the opposing sides will battle 
it out to the elucidation of the Court. Such has occurred so far in this case, which satisfies the 
injury requirement. Baker v. Carr , 369 U.S. 186, 204 (1962). 

Actual or imminent 

The injury to me as an alumnus is not being able to participate in a Men’s Studies program by 
auditing courses through SCE without meeting the qualifications required of the general public 
or preparing for graduate work through Columbia’s Post Baccalaureate Studies—a deprivation of 
equal educational opportunity. 

Not having available the academic research and disciplines to counter the falsehoods about men 
that feminism preaches, securing the same educational, career, and networking advantages that 
female alumni gain from the Women’s Studies program, the denial of a public benefit 
comparable to the public benefit offered female alumni of Columbia, and the opportunity not to 
be discriminated against by my alma mater. (Class Rep. Brf. pp. 30-31, Amend. Compl. 95- 
96, 98-99, 101, 112-13, 171-72, 181-182, 190,210-211,216-19, 224, 227, 231,238-253,257, 
259, 261, 269, 273, App. 24-25, 26-27, 33-34, 36, 38-45). 

The Class Representative alleges specific plans to participate in a Men’s Studies Program at 
Columbia when available but the ongoing lack of one is an impairment that is continually 
present, repeating from moment to moment, which is actual, Nat’l Parks Conservation Ass’n v. 
Norton, 324 F.3d 1229, 1242-43 (11 th Cir. 2003). 
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If not actual then imminent, Adarand Constructors v. Pena , 515 U.S. 200, 211 (1995), since 
plaintiff only need to allege he will enroll in Men’s Studies when offered, “the plaintiff need 
only establish that there is a reasonable expectation that his conduct will recur, triggering the 
alleged hann; he need not show that such recurrence is probable.” Jones v. City of L.A. , 444 
F.3d 1118, 1127 (9 th Cir. 2006), opinion vacated as moot, 505 F.3d 1006 (9 th Cir. 2007). 

“Where the harm alleged is directly traceable to a written policy there is an implicit likelihood of 
its repetition in the immediate future.” Fortyune v. Am. Multi-Cinema, Inc. , 364 F.3d 1075, 

1081 (9 th Cir. 2004). 

USDOE falsely states the Class Representative “might” enroll in a Men’s Studies Program, 
USDOE Brf. p. 23, despite the clear wording that he “intends” to enroll and tried to find Men’s 
Studies courses, but there were none. Such is sufficient for standing injury under Vaughn v. 
Consumer Home Mortg. Co. , 297 Fed. Appx. 23, 26 (2d Cir. 2008). 

The injuries to all class members, of which the Class Representative is one, are alleged at Amend 
Cmplt TH|30, 40 (r)(u)(v)(x), 70, 115-16, 172-175, 186, 205, 207, 210-231, 233, 235, 237, 242, 
253, 257-61, 266-67, 268-271, App. 17-19, 22, 27, 33, 34, 38-44. 

Causality 

Causality exists because the class representatives are able and ready to pursue Men’s Studies that 
the defendants prevent by not supporting or providing. Gratz v. Bollinger, 539 U.S. 244, 262 
(2003); Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville . 508 U.S. 656, 666 n. 5 
(1993). 

Lack of Opportunity Injury 
No separate but equal gender studies 

Under Title IX, educational programs are prohibited from limiting any person on the basis of sex 
from the ... advantage, or opportunity afforded the other sex. 34 C.F.R. § 106.31(b)(7). 

There are 652 Women’s Studies Programs in US colleges but, as far as I can tell, only 2 
Men’s Studies Programs. 

Despite the Feminist ballyhoo over unisex, science and even the courts recognize that 
fundamental differences exist between the sexes. United States v. Virginia , 518 U.S. 515, 533, 

116 S.Ct. 2264, 135 L Ed.2d 735 (1996). Just as the physical differences between males and 
females allow for the constitutionality of separate but equal sports teams under Title IX, 34 
C.F.R. 106.34(a)(1), so also should the psychological differences require separate but equal 
gender studies. Following the State requirements, Columbia’s Women’s Studies is built on the 
psychology of females in the same way the University’s football program is built on the physical 
make-up of males. 

Women’s studies use practices that benefit females with support, recruitment, and 
promotion; use teaching strategies that accommodate female learning patterns and leadership 
style; and institute the promotion of female friendly strategies. Equity for Women in the 1990s , 
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pp. 2, 4, 8-10. If there are female friendly strategies, then logically there are male friendly 
strategies that would be used in men’s studies programs. 

The success of the State and Columbia psychologically tuning Women’s Studies to 
females is indicated by the disproportional numbers of females and female teachers in the 
Program; females receiving financial support; female and feminist organization networking 
contacts; career placements of females; and a curriculum focused on feminine needs and 
problems. (Amend. Compl. 40, 84, 98, 164, 184, 186, App. 18, 23, 25, 32, 34). 

Since Columbia has sports programs geared toward females to balance off those for 
males, it is only fair that it provide a gender studies program built on the different psychological 
make-up of males. Without a Men’s Studies Program, the sexes are treated unequally, which is 
an inequity that contributes to unequal career opportunities later on: 

“[Men] have a disproportionate share of [the dangerous jobs], are frequently 
overqualified for their work, and do not get the same economic return [per unit of 
time or unit of risk] from their education as [females]. This long-standing 
disparity is harmful to individuals and to society. [Men] often find it difficult to 
provide for their families. Their opportunities are curtailed; and our State and 
nation, competing in the global marketplace, are deprived of much valuable 
talent.” 

Equity for Women in the 1990s , p. iii (quoting from the Regent’s Plan but switching the sexes). 

As with separate but equal sports teams, separate but equal gender studies are necessary for 
giving both sexes similar benefits. Separate sports teams for females permit them to develop 
cooperation, competitiveness, commitment, and other valuable traits. In gender studies, a 
program from the male point-of-view will enable males to develop their abilities and skills for 
battling effectively in the ever-present “gender wars” raging in this society. 

If Columbia female alumni can compete with the coaching and support of a female oriented 
gender studies program, then male students and alumni should also be able to with the backing of 
a masculine gender studies program. 

If Title IX can require universities receiving federal financial assistance to provide separate 
female athletic programs, then it surely can require Columbia University to provide a Men’s 
Studies program that takes the masculine point of view. 

The lack of Men’s Studies has and continues to deny the Class Rep. equivalent benefits and 
opportunities from a masculine perspective. See McCormick ex rel. McCormick v. School Dist. 
of Mamaroneck , 370 F.3d 275, 284-85 (2d Cir. 2004). 


Think Girls Scouts and Boys Scouts. 

WS and all of higher education accommodate females because the State requires such and 
Columbia complies, especially at IRWG’s WS, which was created and operates for the benefit of 
female students—not male students. 
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WS trains and supports primarily females on how to pursue their self-interest in society and 
males on how to sacrifice for females pursuing their self-interest. 


“[A]n institution may violate Title IX simply by failing to accommodate effectively the interests 
and abilities of student athletes of both sexes.” Roberts v. Colorado State Bd. of Agriculture, 

998 F.2d 824, 828 (10 th Cir. 1993)(college required to reinstate female softball team with all the 
incidental benefits of a varsity team); Boulahanis v. Board of Regents , 198 F.3d 633, 635 (7 th 
Cir. 1999)(Title IX required men’s wrestling and soccer discontinued so as to reduce 
disproportionality with females). 

When a college only has a male rugby team, the injury to females who want to play rugby is that 
there is no female team. By failing to field a Men’s Studies program that effectively 
accommodates the interests and abilities of males in the university community, Columbia denied 
equivalent advantages and opportunity. Pederson v. Louisiana State Univ. , 213 F.3d 858, 871 
(5 th Cir. 2000). 

Alumni interested in the Feminist view of life, mainly females, can participate in Women’s 
Studies, but alumni interested in the masculine view, mainly males, cannot participate in Men’s 
Studies because of discrimination. 

“Fairness in individual competition for opportunities ... is a widely cherished American ethic. 
Indeed, in a broader sense, an underlying assumption of the rule of law is the worthiness of a 
system of justice based on fairness to the individual.” Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53, 98 S. Ct. 2733, 2763 n. 53 (1978). 

For every renowned expert the appellees can produce who says the Women’s Studies Program 
provides equivalent benefits and opportunities to males as it does females, I can produce one that 
says it is a male-hating operation bent on profiting females at the expense of males. 

Female focus of Columbia’s IRWG and its WS, which under State mandate also applies 
throughout Columbia. 

The Women’s Studies Program at Columbia adheres to the requirements set down by the 
Regents that include providing female oriented benefits but not male oriented benefits: 

• “feminist theory, inquiry, and method” ~ that leads to undergraduate degrees and graduate 
certifications in women’s studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in academia”—none for 
men’s studies; 

• Regents allow tenure for Women’s Studies teachers, but there has been no such 
designation for Men’s Studies. 

• a post-baccalaureate program in women’s studies—not men’s studies 

• alumni auditing of courses geared to female concerns—not male concerns 


2 All the quotations in these numbered paragraphs are taken from the website of Columbia’s 
IRWG, which uses the quotes to tout the benefits of Columbia’s Women’s Studies for females. 
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• replicating practices that advantage females—not males—with support, recruitment, 
promotion, instruction, training, advocacy, and socialization while all other practices are 
eliminated with reports as to compliance provided to N.Y. Education’s Affirmative 
Action Officers; 

• focusing the support networks of colleges to benefit females—not males; 

• developing, supporting, and promoting research on current issues facing females to 
“undertake original research and produce advanced scholarship” in women’s studies— 
not males; 

• regularly monitoring and reinforcing the teaching of feminist tenets. Equity for Women 
in the 1990s . Regents Policy and Action Plan. 

• providing mainly females access to a broad spectrum of career opportunities by 
promoting female friendly strategies for recruitment, selection, and advancement; 

• giving mainly females extra assistance to obtain jobs in certain fields; 

• affirmative action requirements that gin-up the number of females in education and the 
work place well beyond their proportion in the population; 

• preferential treatment for females in part-time employment at IRWG facilities in 
violation of 34 C.F.R. § 106.51; 

• emotional support from a feminine perspective; 

• training on how to exploit discrimination and unfair competition against men in order to 
obtain and use tax dollars from government agencies that subsidize disparate treatment of 
males. 

• opportunity to participate in or inter-react with “a vibrant interdisciplinary community of 
scholars, researchers and students” in the field of women’s studies; 

• advantages from a “thoroughly interdisciplinary framework, methodological training and 
substantive guidance in specialized areas of research” into women’s issues; 

• opportunity for “an education that is both comprehensive and tailored to [the] individual 
needs” of females; 

• opportunity to prepare “for careers and future training in law, public policy, social work, 
community organizing, journalism, medicine, and all those professions in which there is a 
need for critical and creative interdisciplinary thought” from the female perspective; 

• receive counseling and guidance that focuses on the female sex; 

• access to an extensive network for career benefits dedicated to females; and 

• opportunity to train for effectively protesting female inequalities—whether in college, the 
work force, or before government bodies. 

Defendants ’ arguments 

Other programs masculine: 

“Non-feminist perspectives exist at Columbia.” Do they? Where? Maybe 40 years ago but not 
today. Look at the Amended Complaint fflf 233-252, 262-65 for what other education Columbia 
does not provide. 

By that criterion, Columbia’s Women’s Studies Program is superfluous because there are plenty 
of other curricula at Columbia that teach about females and issues of interest to them, since that 
is what the State’s Equity for Women 1990s requires. 
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Besides, that’s an allegation which belongs in the defendants’ answers. 

Speculative: 

The State argues that the Class Representative’s lack of opportunity to enroll in a Men’s Studies 
Program is only speculative while Columbia claims it is mere “rhetoric.” (State Brf. pp. 23-24; 
Col Brf. p. 28). There is nothing speculative or rhetorical about it—Columbia does not have a 
Men’s Studies Program. (Amend. Compl. ]fl] 220-223, App. 39). Lack of opportunity for an 
equivalent educational experience is an injury. (Class Rep. Brf. pp. 44-51). 

No allegations: 

Columbia even falsely states the Amended Complaint does not allege injury from the lack of an 
equivalent educational experience in Men’s Studies. (Col. Brf. pp. 28-29). This Court is 
referred to the Amended Complaint 172, 205, 210, 215-223, 259, App. 33, 37-39, 43, which 
include injuries to all class members, of which the Class Representative is one, and specific 
injuries to him as well. 

No Men’s Studies so no injury: 

Columbia claims that Men’s Studies has no writings, no courses, no journals, no scholars, and so 
does not exist, (Col. Brf. pp. 16-17): therefore, there is no injury. 

Forty years ago there was no Women’s Studies programs. 

Once upon a time in the Deep South, there were no places for blacks to vote, but that didn’t 
mean no injury to their rights. 

Besides, Dr. Warren Farrell and other eminently qualified educators will be glad to draw up a 
Men’s Studies program for the University. 

Competitive advantage injury 

In order to establish an injury as a competitor, a plaintiff must show that he personally competes 
in the same arena with the party to whom the government has bestowed the asserted illegal 
benefit. Only then does the plaintiff satisfy the rule that he was personally disadvantaged. US 
Catholic Conf v. Abortion Rights Mob. Inc., 885 F.2d 1020, 1029 (2d Cir. 1989). 

“The Supreme Court [has] held that organizations from which banks sought to take away 
business — that is, with whom they sought to compete — had standing to challenge the ha nk s’ 
expansion into non-banking functions.” US Catholic Conf v. Abortion Rights Mob. Inc. , 885 
F.2d 1020, 1029 (2d Cir. 1989)(citing Clarke v. Securities Indus. Ass’n , 479 U.S. 388, 403 
(1987)). 

The Amended Complaint alleges that male students and alumni at Columbia are intentionally 
placed at an economic disadvantage with respect to their female counterparts because of the 
State’s policies and IRWG’s Women’s Studies. (Amend. Compl. 101, 164, 172, 181-82, 186, 
188, 190, 205, 211, 251, 253, 255, 259, App. 25, 33-38, 42-43). 
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Homer ex rel. Horner v. Kentucky High Sch. Ath. Ass’n , 206 F.3d 685 (6 th Cir. 2000)(college’s 
failure to sponsor softball team for females diminished their abilities to compete for scholarships 
when compared to males who played baseball). 

Intentional discrimination, stereotyping, and discriminatory impact injury 
Injury 

“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by stigmatizing 
members of the disfavored group as ‘innately inferior’ and therefore as less worthy participants 
in the political community, ... can cause serious noneconomic injuries to those persons who are 
personally denied equal treatment....” Heckler v. Mathews . 465 U.S. 728, 739-740 (1984). 

Discriminatory intent or purpose 

Discrimination = when a party treats the members of one group differently because they are 
members of that group. Newport News Shipbuilding & Dry Dock Co. v. Eeoc , 462 U.S. 669, 
683 (1983)(Title VII case). 

Discriminatory intent exists when “The decision maker ... selected or reaffirmed a particular 
course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an 
identifiable group.” Hayden v. County Nassau , 180 F.3d 42, 50 (2d Cir. 1999). 

Discriminatory intent only requires a motivating factor that can be one among others, and that 
factor can be inferred from the mere differences in treatment. Vil. Arlington Hts. v. Met. 
Housing Dev. Cp. . 429 U.S. 252. 265-66 (1977). 

Factors can be circumstantial or direct that show a discriminatory purpose: 

• whether official action “bears more heavily on one group than another,” Yick Wo . 118 
US 356, 

• history of action, 

• legislative history. 

The Supreme Court construes “discrimination” under Title IX broadly to include conduct which 
the statute does not expressly mention, and the Court has consistently interpreted Title IX’s 
private cause of action broadly to encompass diverse forms sex discrimination. Jackson v. 
Birmingham Bd. of Educ ., 544 U.S. 167, 174, 183 (2005). 


Direct 

The State’s policies and IRWG’s Feminism use classification by sex or gender-related criteria: 
State’s plans, policies, Equity for Women 1990s ; Columbia’s Inst. For Res. on Women & 
Gender, “locus of Feminism.” 
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Circumstantial 


“Where a recipient finds that a particular class contains a substantially disproportionate number 
of individuals of one sex, the recipient shall take such action as is necessary to assure itself that 
such disproportion is not the result of discrimination on the basis of sex in counseling or 
appraisal materials or by counselors.” 34 C.F.R. § 106.36(c). 

Discriminatory purpose by NY: 

The State’s measurement of equity is a quota system: 

• In 1984, when the Regents promulgated its Statewide Plan to enhance higher educational 
opportunities for females, there were already more females in colleges and universities 
than males. 

• In 1993, when the Regents made their major policy statement Equity for Women in 
1990s that required “establishing specific goals, indicators of progress, and a timetable 
for action” to address discrimination against females in New York educational 
institutions, there were already significantly more female college students than males, 
and females earned significantly more associate, bachelor and master’s degrees. 

• The 2004 Regents’ Statewide Plan recognizes that 60% of all college students are female 
and in 2003 females earned 63% of the Master’s degrees and a majority of the Doctoral 
degrees in New York State, yet the Regents showed no concern for rebalancing the 
numbers to achieve equity for men, rather its goal was to gin up the number of male 
teachers to 60%. 

• No Regent Plan or policy statement has called for Men’s Studies programs for higher 
education, which infers a motivation of partiality against men. 

The only reasonable inference to draw from the State treating females preferentially when the 
State’s own measurements show males are the disadvantaged group is a motivation of ill will 
toward males. 

USDOE is delegated with the task of requiring compliance with Title IX, but it does so only to 
the benefit of females, which infers a discriminatory motivation based on sex. 

Discriminatory practices by Columbia, SCE and IRWG that indicate intne : Amnd. Cmpl. 
1H 70-91 

• Knowingly made decisions to set up IRWG to provide a Women’s Studies program but 
not to provide a Men’s Studies program; 

• Offers more courses in Feminism than in economics, and none in Men’s Studies; 

• Extensively propagated the doctrine of Feminism from the Women’s Studies program 
throughout the University’s activities so that any opposing voice is quickly and 
summarily silenced; 

• Lack of balance between the female and male perspectives in all courses at Columbia; 

• Columbia provides disproportionately more financial assistance for the propagation of 
Feminism, which disadvantages men, than for contrary pedagogies. 
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• Advocating, instructing, promoting, inculcating, supporting, and providing training in 
Feminist doctrine that advances misandry and demeans men 

• Banished from the marketplace of ideas Men’s Studies and its masculine perspective that 
benefits primarily males 

• Advocate that the civil rights of today’s males be minimized or eliminated not just as 
punishment for the alleged past wrongs of their forefathers but to assure the preferential 
treatment of modern-day females in determining the occupants of the prestigious and 
influential positions in current American society and into the indefinite future. 

• Stereotype males as the primary cause for most, if not all, the world’s ills throughout 
history. Females, on the other hand are credited with inherent goodness who were 
oppressed and colonized by men. 

• Propagate the false belief that males are responsible for most of the domestic violence 
between the sexes when females batter males to the same extent or more 

• Propagate the false beliefs that (a) males are more likely to initiate violence against a 
partner when in fact females are more likely, and (b) males are more likely to engage in 
severe violence that is not reciprocated when in fact females are more likely 

• Inculcate the falsehood that masculinity is about males believing they can batter females 
when manhood has always rested on males protecting females 

• Cultivate the preconceived judgment that children raised by single mothers do better in 
comparison to children raised by single fathers, 

• Provide information on how females can engage in violence against males, even 
premeditated murder, and escape just punishment by falsely accusing the male of abuse 

• IRWG course guide, “[pjrimary courses focus on women, gender, and/or feminist or 
[lesbian] perspectives 

• IRWG has 71 members on its faculty but only four are males 

• Deficient texts and instruction that offer a male-positive perspective of men 

• Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia. 3 

• Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by taking 
continuing education courses or post-baccalaureate studies to prepare for graduate school. 

• Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field of 
Men’s Studies. 

• Male students and alumni do not have the advantage of a “thoroughly interdisciplinary 
framework, methodological training and substantive guidance in specialized areas of 
research” into men’s issues. 

• The lack of a Men’s Studies program denies male students and alumni the opportunity for 
“an education that is both comprehensive and tailored to individual needs.” 

• Male students and alumni are denied the opportunity to “undertake original research and 
produce advanced scholarship” in Men’s Studies. 

• Male students and alumni cannot prepare “for future scholarly work” in Men’s Studies or 
“for careers and future training in law, public policy, social work, community organizing, 


3 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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journalism, medicine, and all those professions in which there is a need for critical and 
creative interdisciplinary thought” from the male perspective. 

• Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

Columbia’s arguments 

Columbia relies on Butler v. City of Batavia , 545 F. Supp. 2d 289, 293 (W.D.N.Y. 2008), where 
the court found the complaint allegations under Rule 12(b)(6) in s ufficient to allege a 
discriminatory intent or purpose. (Col. Brf. p. 34). Columbia fails to compare the allegations in 
that case to the allegations in this case. 

Columbia misleading cites to Hayden v. County Nassau , 180 F.3d 42, 50 (2d Cir. 1999), as 
requiring “specific facts leading to a plausible conclusion that Columbia created a women’s 
studies program ‘because of, not merely in spite of any alleged adverse effects on men.” (Col 
Brf. p. 34). Hayden does not require “specific facts” on a motion to dismiss, but does require 
that “the decisionmaker ... selected or reaffirmed a particular course of action at least in part 
‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.” Hayden at 
50 (emphasis added). Columbia left out the qualifier “at least in part” not only from Hayden but 
also from its cite to Grimes v. Sobol , 832 F. Supp. 704, 708 (S.D.N.Y. 1993), aff’d, 37 F.3d 857 
(2d Cir. 1994). 

Columbia demands the plaintiff “explain why” it is motivated in part by “anti-male bias,” and 
that the plaintiff tell Columbia which individuals are “prejudiced against men.” (Col. Memo. p. 
22). Realistically a plaintiff cannot be expected to know the defendant’s state of mind. Stem v. 
Leucadia Nat’1 Corp. , 844 F.2d 997, 1004 (2d Cir. 1997). 

Columbia even argues that because “virtually every other major university” has women’s studies 
programs, there is no “anti-male animus” factor behind its program. (Col. Brf. p. 35). Sixty 
years ago in the South, every bus company treated blacks differently than whites, and most 
people thought that was okay. 

Don’t tell me the censorship of Women’s Studies Feminism isn’t rampant throughout Columbia. 
What about the opinion piece I wrote for the Spectator and the article it was going to do on my 
speech before the Women in Science club? 

Columbia claims no discrimination against guys. Take a class, any class, in which a guy speaks 
out against a feminist doctrine—he’s shout down, and the teacher does nothing for fear of the 
Feminist Affirmative Action Officers—or moral police from the Ministry of Truth. 

Stereotyping 

Intentional sex-discrimination also may be shown by sex-based stereotyping, which in turn 
evinces a discriminatory intent. Stereotyping applies as much to the supposition that a man will 
conform to a gender stereotype as to the supposition that a man is unqualified for a position 
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because he does not conform to a gender stereotype. Back v. Hastings on Hudson Union Free 
ScUDist, 365 F.3d 107, 119-120 (2d Cir. 2004). 


Columbia’s providing of a Women’s Studies Program and the State’s furtherance of such sends a 
message to male students and alumni that they are not expected to succeed and that the 
University does not value their abilities as much as it values the abilities of females. Cf. 
McConnick 295. 

The State argues that advocating a Men’s Studies program is the result of “decisions based on 
stereotypes.” Assuming that is correct, then providing a Women’s Studies program must also be 
based on stereotypes; therefore, Columbia and the State, by the State’s own argument, violate 
Title IX. 

Discriminatory Impact under Title IX 

Dissimilar impact involves practices that appear facially neutral in their treatment of different 
groups but fall more harshly on one group than another and cannot be justified by an important 
objective. 

Discriminatory or disparate impact occurs when the effect of a policy falls overwhelmingly on 
one group. De La Cruz , 582 F.2d 45, 53 (9 th Cir. 1978). The essence of this sort of legal attack 
is imbalance and disproportionality. The lack of pure gender-specificity is no bar [to an action].” 
Id. at 57. 

Title IX’s implementing regulations as prohibiting dissimilar impact without a showing of intent 
is supported by Roberts v. Colorado State Bd. of Auric. . 998 F.2d 824, 832 (10 th Cir.) cert, 
denied 510 U.S. 1004 (1993)(Title IX implementing regulations do not require discriminatory 
intent); Lipsett v. University of Puerto Rico, 864 F.2d 881, 897 (1 st Cir. 1988)(Title VII disparate 
impact standard applies to Title IX); and Sharif v. New York State Educ. Dep’t, 709 F. Supp. 

345, 361-62 (S.D.N.Y. 1989)(Title IX regulations do not explicitly impose an intent 
requirement). 

Once disproportion shown, then defendants have to show an educational necessity. Sharif v. 

New York State Educ. Dep’t. 709 F. Supp. 345, 361-62 (S.D.N.Y. 1989). . 

No program at Columbia provides males the opportunities to nurture their talents as females have 
in Women’s Studies because there is no Men’s Studies Program. The unmet needs of the 
disadvantaged sex, here males, indicates disparate impact. Cohen v. Brown University , 991 F.2d 
888, 895 (1 st Cir. 1993), aff’d in part, 101 F.3d 155 (1 st Cir. 1996). 

In violation of 34 C.F.R. § 106.31(b), the class representative is subject to a dissimilar impact 
than females from the States’ and Columbia’s educational policies. 

Columbia’s argument 
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Columbia asserts Title IX requires discriminatory intent and not just disparate impact for which 
it relies on Weser v. Glen , 190 F.Supp2d 384 (E.D.N.Y. 2002), affd, 41 F.App’x 521. (Col. Brf. 
pp. 36-37). Weser relies on Alexander v. Sandoval , 532 U.S. 275 (2001). The opinion in 
Alexander , however, dealt with Title VI which prohibits only intentional discrimination, so 
private parties cannot obtain redress for disparate-impact discrimination. Jackson v. 

Birmingham Bd. of Educ. , 544 U.S. 167, 177 (2005). 

The Weser court perhaps extrapolated Alexander a little too far. Regardless, Columbia has only 
a district court to support its position while the Class Representative has a S.D.N.Y. case plus 7 th , 
9 th and 10 th Circuit cases. (Class Rep. Brf. p. 39). 

Effectively barred even though can enroll in WS. 

Lower court held the Class Representative had to suffer a “direct” injury by enrolling in a 
Women’s Studies course or being denied admission to the Program. Re port p.8,9. The 
Supreme Court, however, holds differently. For standing purposes “[t]he injury may be indirect 
Vil. Arlington Fits, v. Metro. Hous. Dev. Corp, 429 U.S. 252, 261, 97 S.Ct. 555, 50 L.Ed.2d 
450 (1977). 

Title IX does not require that a person actually take a program to have standing. It is the 
continuing absence of the opportunity for an equivalent educational experience or ill will, 
dissimilar treatment that is the injury. 20 U.S.C. § 1681(a). Denial of comparable opportunities 
and benefits is a Title IX injury. See McCormick , 370 F.3d 275, 284-85 (standing for injunction 
when girls who intended to play soccer in the fall were denied the opportunity because school 
did not field a girls’ soccer team in the fall). 

The alleged violations of Title IX and the implementing regulations are not the exclusion of 
males from Columbia’s Women’s Studies program. Although the withholding by Columbia, in 
accordance with State policies, of facilities for the furtherance of scholarship and research in 
Men’s Studies from the plaintiff class carries a similar degree of offensiveness as the arbitrary 
exclusion of a particular group. Weise v. Syracuse Univ. , 522 F.2d 397, 405 (2d Cir. 1975). 

Slamming the door in a person’s face is not the only way to keep him out. Another way is to 
make the environment within so hostile, traducing, and demeaning that it will deter his entrance. 
Columbia’s Women’s Studies Program does not physically bar males from participating in the 
program, but the opprobrious treatment males receive, the belligerence of castigations, the 
collective guilt heaped on them, and the denial to males of similar perks given females because 
of the program’s bias effectively locks the gates to all but a few. 

Fifty years ago when a black man wanted to take a bus from one location to another, he could 
only do so by sitting in the back. Evers v. Dwyer , 358 U.S. 202, 79 S.Ct. 178 (1958). Today, 
when any man wants to take his education to another level in the area of “gender studies” he’s 
relegated to the back of the bus of Women’s Studies—the only transportation available to an 
education in “gender studies” and its attendant benefits. As in Evers , the Class Representatives 
are not required to ride that bus “in order to demonstrate the existence of an ‘actual 
controversy’....” Id. at204. 
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New York State Civil Rights Law § 40-c 


40-c requires equal opportunity in training for all persons regardless of sex. Fullilove v. 

Carey . 62 A.D.2d 798, 802, 406 N.Y.S.2d 888 (3 rd Dept. 1978)(citing N.Y. Civil Rights Law § 
40-c). 

The lack of a men’s studies program leaves the Class Representative with inadequate educational 
training opportunities as compared to female alumni and students. 

40-c does not require that a plaintiff be excluded for discrimination to occur. In Dawson v. 
County of Westchester , 373 F.3d 265, 267 (2d Cir. 2004)(Calabresi, J.)(40-c discrimination 
when male correction officers disseminated letters apparently written by male inmates addressed 
to all female correction officers that contained explicit sexual references). 

Equal Protection 

State Action Columbia 


State action exists where the state (1) authorizes or encourages the invidiously discriminatory 
activities, Reitman v. Mulkey , 387 U.S. 369, 375 (1967); or (2) is involved with the activity that 
discriminates, Powe v. Miles , 407 F.2d 73, 81 (2d Cir. 1968)(Friendly, J.); or (3) in effect places 
a state’s imprimatur on the prohibited activities, Jackson v. Metro. Edison Co. , 419 U.S. 345, 
357(1974). 

State action in sex discrimination cases is a less onerous standard than used in the college cases 
cited in by Columbia, Col. Weise, 522 F.2d at 405-06. 

Columbia claims “abundant authority” that it is not a state actor, Col. Brf. pp. 38-40, which 
misleads by implying that for all circumstances Columbia can never be a state actor. 

State encouragement 

State actually requires institutionalizing of Feminist tenets into higher education. Equity for 
Women in the 1990s. 


Involvement in discrimination 

The test for state action is not a classification test but a functional one. All the cases cited by 
Columbia do not have a state involved with the discriminating activity as here. E.g. Den 
Hollander v. Copacabana, 580 F. Supp. 2d 335 (2008)(state only involved in the actual 
dispensing of alcohol, not in admission polices). 
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The State actually monitors all of Columbia’s programs to assure it comports with its policies 
advancing Feminist tenets. Equity for Women in the 1990s, Goal 1, pp. 7-8. 

Columbia claims the State’s extensive involvement with it is only to assure “institutional 
adequacy to administer” programs. (Col. Brf. p. 43). If that were so, then Columbia could 
receive accreditation for any program it adequately administered, such “A1 Qaeda Airplane 
Bombing 101.” It cannot. 

Imprimatur 

By reviewing, approving, re-reviewing, and re-approving every aspect of the Women’s Studies 
Program at Columbia, N.Y. Education stamps the State’s imprimatur on a program alleged to 
practice and promote invidious discrimination. (Amend. Compl. 44-48, App. 19). 

Even if Columbia is not a state actor, USDOE and the State are still providing benefits to a 
private organization that discriminates, which is a violation of Equal Protection. 

Discriminatory intent injury 


Same as Title IXfor State and Columbia 
USDOE 

Although USDOE’s financing of IRWG and its Women’s Studies is not done solely because of 
its detrimental effect on males, its continuing financing infers the funding is done “at least in 
part” because of the adverse effects on males. See Personnel Adm’r of Mass, v. Feeney , 442 
U.S. 256, 274 (1979). USDOE quoted from Feeney four times and left out the “at least in part” 
three times. 

USDOE has the power to fix the terms on which its money allotments are disbursed, see 
Oklahoma v. U.S. Civ. Srvc. Comm. . 330 U.S. 127, 142-43 (1947); therefore, it has the authority 
to prevent the expenditure of Federal dollars to fund unequal educational opportunities for males. 
USDOE has chosen not to, which creates an inference of its bias motivation against males. 

Public financial benefits and assistance from USDOE and the State discriminate in their own 
right because their impact benefit females without any comparable benefit to males by way of 
funding a Men’s Studies Program. Ridgefield Women’s Pol. Caucus v. Fossi , 458 F.Supp. 117, 
122 (D.Conn. 1978). 

Defendants arguments 

USDOE makes it own allegation, inappropriate at this stage, that the Class Representative, as an 
alumnus, is not sufficiently exposed to male discrimination in the Columbia community. 
(USDOE Brf. p. 23). 
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Discriminatory impact injury E/P 

There are two types of violation of E/P: One where the conduct on its face discriminates. For 
example, a guy shows up at a club and is charged more than a girl. The other is where the 
conduct has the effect of discriminating. For example, a bar that previously wouldn’t serve girls 
now does, but it doesn’t have any restrooms for them. The effect is discriminatory and what 
determines whether it is illegal is whether one of the motives was prejudice, which is a fact issue 
not resolvable on 12(b)(6). 

E/P Discrimination does not arise from any and all differences in treatment; it occurs only where 
the offending party “treats some people less favorably than others because of their race, color, 
religion, sex, or national origin.” Int’l Bhd. Of teamsters v. U.S. , 431 U.S. 324, 335 n. 15, 97 
S.Ct. 1843, 52 L.Ed.2d 396 (1977). 

Equal protection under the Fifth and 14 th Amendments do not permit programs with a 
discriminatory impact that are motivated in part by ill will toward a particular sex. 

It is USDOE’s paying over the funds that have a discriminatory impact—not the statute that 
allows for the dispensing of funds. 

Barrier to benefit 


The barrier in this action is the dominance of Feminism achieved by NY policies, USDOE aid 
and IRWG’s activities 

The injury is males not being considered equally because of the discriminatory obstacles of 
Feminism that cause the plaintiff to suffer a continuing loss of education, knowledge, career, and 
training opportunities. See Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville , 508 
U.S. 656, 666-67 (1993); Bryant v. Yellen . 447 U.S. 352, 366-67 (1980). (Amend. Compl. ^ 
70-75, 98-99, 100, 113, 260-61, App. 22, 25, 27, 43). 

Females, however, do not encounter such barriers due to the inculcation of Feminism. 

Future injury in similar way 

Class Representative alleges that he had tried to find Men’s Studies courses at Columbia, but 
there were none, and that he “intends” to enroll when such are offered. Vaughn v. Consumer 
Home Mortg. Co., 297 Fed. Appx. 23, 26 (2d Cir. 2008)(plaintiffs failed to allege that they 
intend to reenter the housing market at some point in the future and that they will not be able to 
find an affordable home). 

Statutes of Limitations 

The State falsely asserts “that much” of the alleged harm is irrelevant because it stems from 10 
years ago. 
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No statute of limitations for Est. Cl. Actions. Title IX is 3 years. 42 USC 1983 is three years. 

Plaintiffs putative class 

The Magistrate, despite the District Judge’s protestations otherwise, did not give the Class 
Representative any benefit from his mistaken view that this is a pro se action rather than an 
attorney-represented, putative class-action. 

True the courts generally give pro se actions less attention, but that is not a legal reason to 
wrongly classify a case in order to move it off the docket as quickly as possible. 

Defendants 

Univ of the State of NY , Regents have legislative function, NY Dept Ed as administrator, HESC 
w/i NY Dept Ed. Regents power, re: Moore , 44 NY2d 593, 598 (1978). Regents determine 
policy = a plan designed to influence and determine decisions and actions—strategic mngmnt. 

Columbia U has a long history of quelching dissent and civil rights: 1811 refused to confer a 
degree upon John Stevenson, who had inserted objectionable words into his commencement 
speech; 1854 famed chemistry professor Oliver Wolcott Gibbs, a mountain, lake and canyon 
named after him at Yosemite, was denied a professorship at the college, from which he had 
graduated, due to his Unitarian affiliation; the anti-war debacles in the 1960s; and anti-worker 
activities of the 1970s. 

USDOE’s primary roles are establishing policies for federal financial aid for education, 
distributing and monitoring those funds, ensuring equal access to education. 

USDOE conducts compliance reviews of colleges to assure the enforcement of Title IX. 

The compliance reviews typically involve visits to the university by federal officials based in one 
or more of the department’s 12 regional offices. 

USDOE enforces civil rights laws in universities by responding to specific complaints from 
parents, students and others, but also by scrutinizing its own vast bodies of data on the nation’s 
university systems, looking for signs of possible discrimination. 

Ad hominems 

Both the State and USDOE attorneys should be admonished for trying to have this Court weigh 
its decision in this case based on personal attacks and on an attorney representing others, as well 
as himself, in unrelated cases. 

The State inappropriately uses its “Statement of the Case” section for its ad hominem attacks and 
misrepresenting the Amended Complaint’s allegations. That is not the purpose of the “Statement 
of the Case” under Fed. R. App. P. 28(b)(3). 

The State cites to the S.D.N.Y. dismissal of a men’s rights case brought by the Class 
Representative against New York nightclubs that charge males more for admission than females. 
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The State at p. 7 n. 3, omits that the case is now before a panel of the Second Circuit, which has 
been considering it since oral argument in August 2009, Den Hollander v. Copacabana, et aL , 
08-5547-cv. ~ ~ ’ ” 


USDOE resorts to dissembling in order to support its ad hominems by alleging that the Class 
Representative is “a prolific litigator regarding domestic and personal slights....” (USDOE Brf. 
p. 5). First, USDOE’s word “slights” should be “rights,” second, what good is an education in 
litigation at Cravath, Swaine & Moore if it is held against an attorney for defending the rights of 
others as well as himself whether through class actions, such as this case, or individually. 

I fight for my rights—as is my right. 

Would the defendants rather I take my fight to the streets? 

Conclusion 

How would this Court decide if the sexes were reversed and Columbia offered only Men’s 
Studies but no Women’s Studies when the majority of its students were men? 

The time is over for turning a blind eye to what men, especially young men, are going through 
these days. The Feminist establishment has trampled their rights to a valuable education and 
effectively thrown them out into the street as though they were bags of garbage. 

Despite that education and acquisition of knowledge are matters of supreme importance and 
liberty interests that should be diligently promoted. Meyer v. Nebraska , 262 U.S. 390, 399- 
400(1923). 

Statutes, Rules, Regulations 

N.Y. Educ. Law § 207, The Regents exercise legislative functions over the higher educational 
system in New York State. 

N.Y. Educ. Law § 653(2)(c), State appropriates funds for defaulted loans guaranteed by HESC. 

N.Y. Educ. Law § 665(3)(c)(i), Payment of HESC student aid can be directly to the student or 
Columbia. 

N.Y. Education Law § 667 (TAP), State appropriates funds for tuition assistance awards to 
students— paid to Col; 

N.Y. Education Law § 667-c (TAP), State appropriates funds for tuition awards for part-time 
students— paid to Col; and 

N.Y. Education Law § 669-a, State appropriates funds for tuition awards to veterans— paid to 
Col. 
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N.Y. Educ. Law § 6401: Direct financial aid from the State for each degree awarded in WS 
Program. 


20 U.S.C. § 1070a(b)(8) & (g), Congress appropriates funds for Federal Pell Grants—paid to 
college or student; 

20 U.S.C. § 1070b(b), Congress appropriates funds for the Federal Supplemental Educational 
Opportunity Grants—paid to college or student; 

20 U.S.C. § 1071(b), Congress appropriates funds for the Stafford Student Loan and Plus Loan 
Programs—paid to college; 

20 U.S.C. § 1072(a),(b) & (c), Congress appropriates funds for the Federal Family Education 
Loan Program—paid to college; 

20 U.S.C. § 1087a(a), Congress appropriates funds for the Ford Federal Direct Loan Program— 

paid to college; 

20 U.S.C. § 1087aa(b) & (c), Congress appropriates funds for the Federal Perkins Loan 
Program—paid to college; 

20 U.S.C. § 1681(a), No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance. 

20 U.S.C. § 1687 Title IX also applies to “a department, agency, ... or other instrumentality of a 
State or the entity of such State ... that distributes [Federal] assistance ....” 

20 U.S.C. § 3402(1) Congress created USDOE, in part, to “strengthen the Federal commitment 
to ensuring access to equal educational opportunity for every individual ....” 

20 U.S.C. § 3403(b) Columbia and USDOE misrepresent as preventing the application of Title 
IX to educational programs by failing to refer to the section’s phrase “except to the extent 
authorized by law.” There is nothing in 20 U.S.C. § 3403(b) repealing Title IX or any of its 
sections. 

42 U.S.C. § 2000e(j), Equal Employment Opportunity Act, defines the tenn “religion” as 
including “all aspects of religious observance and practice, as well as belief.” 

42 U.S.C. § 2751(b), Congress appropriates funds for Federal Work-Study Programs. 

Regulations 
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8 N.Y.C.R.R. §§ 52.1, 52.2: N.Y. Education monitors, and evaluates for approval curriculum 
content, planning objectives, testing, faculty, library, academic advising, administrative 
oversight, financial resources, physical facilities, and whether women’s studies programs follow 
the Regents policies and requirements. 

8 N.Y.C.R.R. § 52.1(b)(3) Institutional goals and the objectives of each curriculum and of all 
courses shall be clearly defined in writing, and a reviewing system shall be devised to estimate 
the success of students and faculty in achieving such goals and objectives. The content and 
duration of curricula shall be designed to implement their purposes. 

8 N.Y.C.R.R. § 52.1(f) Each course offered for credit by an institution, shall be part of a 
registered curriculum offered by that institution. 

8 N.Y.C.R.R. § 52.2 

(a)(2) adequate libraries and instructional resources for Feminism; 

(a)(3) equipment sufficient to support Feminist instruction, research, and student 
performance in WS; 

(a) (4) libraries to support a Feminist curriculum; 

(b) (1) faculty that demonstrate by classroom performance, scholarship and other 
experience their competence to teach Feminism; 

(b)(3) a faculty to student ratio in each Feminist course sufficient to assure effective 
instruction; 

(b)(6) the Feminist teachings of each faculty member shall be evaluated; 

(b) (7) each faculty member shall have adequate time to prepare materials and perform 
teaching duties; 

(c) (1) the objectives of each curriculum and its courses shall be well defined in writing. 
Course descriptions shall clearly state the subject matter and requirements of each course. 

(c)(2) Feminist courses will be offered in sufficient frequency; 

(c)(4) number of semester credits for each course is regulated; 

(c)(6)-( 11) the number of semester hours necessary to earn WS degrees is regulated; 

(f)(2) whenever and wherever an institution offers Feminist courses as part of any 
registered curriculum, it shall provide adequate academic support services. The State’s 
purpose for registering Women’s Studies focuses on assuring the effectiveness of 
Feminist instruction of students and alumni. 

8 N.Y.C.R.R. § 126.1(d) Curriculum means a sequence of courses which together comprise a 
program of instruction. 

8 N.Y.C.R.R. § 2206.1 HESC student “awards” are paid directly to Columbia, probably for 
IRWG’s account. 


29 C.F.R. §1605.1 (Title VII Employment cases): Commission will define religious practices to 
include moral or ethical beliefs as to what is right and wrong which are sincerely held with the 
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strength of traditional religious views. This standard was developed in United States v. Seeger, 
380 U.S. 163 (1965) and Welsh v. United States, 398 U.S. 333 (1970). 

34 C.F.R. § 106.31(a) no person shall, on the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any academic, extracurricular, 
research, occupational training, or other education program or activity operated by a recipient 
which receives Federal financial assistance. 

34 C.F.R. § 106.31(b) prohibited from 

(2) providing different aid, benefits, or services or provide aid, benefits, or services in a 
different manner; 

(7) limiting any person on the basis of sex from the enjoyment of any privilege, advantage, or 
opportunity afforded the other sex. 

34 C.F.R. § 106.36(a) A recipient shall not discriminate against any person on the basis of sex in 
the counseling or guidance of students.... 

34 C.F.R. § 106.36(c) “Where a recipient finds that a particular class contains a substantially 
disproportionate number of individuals of one sex, the recipient shall take such action as is 
necessary to assure itself that such disproportion is not the result of discrimination on the basis of 
sex in counseling or appraisal materials or by counselors.” 

34 C.F.R. 106.41 applies to athletic programs not educational programs. 

34 C.F.R. § 106.42 and 40 Fed. Reg. 24135 only focuses on specific textbooks or course 
materials. If it applied to educational programs, then 20 U.S.C. § 1687 and the related 
regulations would be superfluous. 

34 C.F.R. § 106.51, No person shall, on the basis of sex, be... be denied the benefits of, or be 
subjected to discrimination in employment, or recruitment, consideration, or selection therefor, 
whether full-time or part-time, under any education program or activity operated by a recipient 
which receives Federal financial assistance. 

34 C.F.R. 668.164: Disbursing Federal direct loans go directly to Columbia. 

Cases 

Abbas v. Dixon , 480 F.3d 636, 639 (2d Cir. 2007). 

The benefit given a pro se plaintiff is not that the courts construe a complaint liberally, 
they already have to do that under Rule 12(b)(1), but that the courts take the time to research the 
law to make sure a non-lawyer has not missed a case that provides support for an argument he 
omitted. 

Abington School Dist. v. Schempp , 374 U.S. 203 (1963). 

Schools begin each day with readings from the Bible violated Est. Cl. 
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The Bible is worthy of study for its literary and historic qualities. Such study of the Bible 
or of religion, when presented objectively as part of a secular program of education, will not 
violate the Est. Cl. 

Adarand Constructors v. Pena , 515 U.S. 200, 211 (1995). 

Subcontractor that was not awarded portion of federal highway project brought action 
challenging constitutionality of federal program designed to provide highway contracts to 
disadvantaged business enterprises. 

Subcontractor had standing for forward-looking relief because of intent to compete. 

* Agostini v. Felton, 521 U.S. 203 (1997). 

New York sent public school teachers into parochial schools to provide remedial 
education to disadvantaged children pursuant to a congressionally mandated program. Providing 
of teachers alone does not show that teachers will inculcate religion or indicate State’s 
imprimatur of favoring a religion. 

These services are by law supplemental to the regular curricula, so they do not, 
therefore, relieve sectarian schools of costs they otherwise would have borne in educating 
their students. 

Funds never reach the coffers of religious schools. Agostini, 521 U.S at 228. Funds 
are distributed to a public agency that dispenses services directly to the eligible students. 

N.Y. Bundy dollars and student aid money from the State and USDOE end up in the 
coffers of Columbia. 

Altman v. Bedford Cent. School Disk, 45 F.Supp.2d 368, 378, (S.D.N.Y. 1999), rev’d on other 
grounds, 245 F.3d 49 (2d Cir. 2001). 

Determined whether a belief-system was religion for Establishment Clause proposes by 
using the analysis from Malnak v. Yogi , 592 F.2d 197, 208-210 (3d Cir. 1979)(Adams, J. 
concurring). 

Altman v. Bedford Cent. Sch. Disk , 245 F.3d 49, 72 (2d Cir. 2001). 

An actual injury from government’s aiding of religion may rest on the plaintiffs 
exposure to the challenged activity. 

School’s celebration of Earth Day did not violate Est. Cl. 

Alvarado v. City of San Jose . 94 F.3d 1223, 1230 (9 th Cir. 1996). 

Citizens brought § 1983 action alleging that municipality's installation and maintenance 
of sculpture representing the “Plumed Serpent” of Aztec mythology violated First Amendment 
establishment clause and California Constitution. 

Statute did not have effect of advancing religion because reasonable observer would not 
conclude that govt endorsing a religion. 

Ashcroft v. Iq bal, 129 S.Ct. 1937 (2009). A Bivens civil rights action by a Moslem man arrested 
and detained on immigration charges following 9/11. Rule 12(b)(6) requirements. 

Back v. Hastings On Hudson Union Free School Dist. 365 F.3d 107, 119-20 (2d Cir. 2004). 

Intentional sex-discrimination also may be shown by sex-based stereotyping, which in 
turn evinces a discriminatory intent. 
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Plaintiff school psychologist denied tenure in her position with elementary school alleged 
that she was subjected to employment discrimination based on gender stereotype. Reversed S/J 
for defendants. 

Baker v. Carr . 369 U.S. 186, 204 (1962). 

Tenn. state statute effected an voting re-apportionment that deprived voters of equal 
protection of the laws in violation of the Fourteenth Amendment. Voters had standing. 

Baur v. Veneman , 352 F.3d 625, 631 (2d Cir. 2003). 

Second Circuit held that at the pleading stage the plaintiff need not prove his allegations 
of injury. 

Citizen filed suit seeking judicial review of the decision of the United States Department 
of Agriculture which denied his petition to ban the use of downed livestock as food for human 
consumption. 

Board of Ed. v. Allen . 20 N.Y.2d 109, 116, 281 N.Y.S.2d 799 (1967), affd. 392 U.S. 236, held 
that it did not matter for establishment clause purposes whether the means of attaining the 
prohibited end of aiding religion is described with “the words ‘direct’ [or] ‘indirect.’” 

Purchase of textbooks with public moneys for free loan to pupils attending religious 
schools was constitutional. 

Boulahanis v. Board of Regents, 198 F.3d 633, 635 (7 th Cir. 1999) 

Title IX required men’s wrestling and soccer discontinued so as to reduce 
disproportionality with female teams. 

Bowen v. Kendrick, 487 U.S. 589 (1988). SCt. held that the taxpayer-plaintiffs had standing to 
mount an as-applied challenge to the Adolescent Family Life Act which authorized federal 
grants to private community service groups including religious organizations. 

A law may be challenged on its face or as applied for violating the Est. Cl. 

Catholic Conf v. Abortion Rights Mob. Inc., 885 F.2d 1020, 1029 (2d Cir. 1989). 

Pro-choice supporters did not have standing to bring a challenge to the tax-exempt status 
of the Catholic Church. 

Cohen v. Brown University . 991 F.2d 888, 895 (1 st Cir. 1993); 101 F.3d 155, 178-79 (1 st Cir. 
1996), cert, denied, 520 U.S. 1186 (1997). Student members of women's gymnastics and 
volleyball teams which had been demoted from full varsity status to intercollegiate club status by 
private university granted prelim injunction. 

Any argument that the lack of a female sports program merely reflects a different level of 
interest among males than females is nothing more than 40 year-old stereotypical notions of 
females. 

The unmet needs of the disadvantaged sexindicates disparate impact. 

Comm, for Public Educ. & Religious Liberty v. Nyquist , 413 U.S. 756 (1973). 

Grants paid to private schools for maintenance and repair based on the number of pupils 
in the school violated the Est. Cl. 


48 



Reimbursement of parents for portion of tuition paid to religious institution or reduction 
of state taxes by certain amount when children attend religious school—both violated Est. Cl. 

Comm, for Public Educ. & Religious Liberty v. Regan , 444 US 646 (1980). 

State funds for private schools for administrative duties required by state not Est. Cl. 
violation because duties specifically secular and did not provide opportunity to advance religion. 

Cooper v. US Postal Srvc. , 577 F.3d 479 (2d Cir. 2009). 

Establishment Clause rights were violated when church-related organization, which 
operated contract postal unit (CPU), placed religious displays in the facility. 

Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 
U.S. 327, 335 (1987). 

The secular purpose requirement aims at preventing government from abandoning 
neutrality and acting with the intent of promoting a particular point of view in religious matters. 

Individuals fired from their job with church-owned corporations for failure to qualify as 
church members brought action for religious discrimination. The Supreme Court held that 
applying religious exemption to Title VII’s prohibition against religious discrimination in 
employment to secular nonprofit activities of religious organization did not violate 
establishment clause. 

Dawson v. County of Westchester, 373 F.3d 265, 267 (2d Cir. 2004)(Calabresi, J.) 

40-c discrimination when male correction officers disseminated letters apparently written 
by male inmates addressed to all female correction officers that contained explicit sexual 
references. 

De La Cruz v. Tormey , 582 F.2d 45 (9 th Cir. 1978). 

Discriminatory or disparate impact occurs when the effect of a policy falls 
overwhelmingly on one group. The essence of this sort of legal attack is imbalance and 
disproportionality. 

Lack of campus childcare facilities in community college district deprived plaintiffs of 
equal educational opportunities under Title IX. 

DeStefano v. Emergency Hous. Group, Inc„ 247 F.3d 397, 405 (2d Cir. 2000). 

Alleged that state funding of private alcoholic treatment facility, which included 
Alcoholics Anonymous (A.A.) programs, which were a religion, resulted in violation of 
establishment clause. 

Court required resolution of fact issues as to whether AA doctrine inculcated by facility 

staff. 

A person with the status of taxpayer challenging the constitutionality under the Est. Cl. of 
an expenditure made pursuant to statutory mandate has taxpayer standing. 


Doremus v. Board of Education , 342 U.S. 429, 434 (1952). 

The Doremus Court found no standing on the Establishment Clause claim concerning the 
reading of Bible passages in public schools because “[tjhere [was] no allegation that this activity 
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is supported by any separate tax or paid for from any particular appropriation or that it adds any 
sum whatever to the cost of conducting the school.” Doremus at 433. 

Doremus made its statement about “a measurable appropriation or disbursement” based 
on Everson v. Bd. of Educ. , 330 U.S. 1 (1947), which found no Est. Cl. violation because the 
spending came from a general appropriation. 

So the quote really means that for standing, the spending cannot come from a general 
appropriation statute. 

Engel v. Vitale , 370 U.S. 421, 430-31(1962). 

Regents proscribed school prayer which violated the Est. Cl. 

Epperson v. State of Ark. , 393 U.S. 97, 103-04 (1968). 

Govt may not be hostile to any religion or to the advocacy of no-religion; and it may not 
aid, foster, or promote one religion or religious theory against another or even against the 
militant opposite. 

Arkansas statutes forbidding the teaching of evolution in public schools and in colleges 
and universities supported in whole or in part by public funds violated the Est. Cl. 

Everson v. Bd. of Educ. , 330 U.S. 1 (1947), found no Est. Cl. violation because the spending 
came from a general appropriation such as police and fire. 

Reimbursement to parents of money expended by them for the bus transportation of their 
children on regular busses operated by the public transportation system. Part of this money was 
for the payment of transportation of some children in the community to Catholic parochial 
schools. 

F.E.C. v. Akins . 524 U.S. 11, 24 (1998). 

Where a harm is to a legally protected interest, though widely shared, the Court has found 
injury in fact. 

Voters had standing to challenge that an organization was a “political committee” under 
the Federal Election Campaign Act. 

Flast v Cohn , 392 U.S. 83 (1968). Plaintiffs had standing as taxpayers to challenge under the 
Est. Cl. the expenditure of federal funds to finance instruction in religious schools and to 
purchase textbooks and other instructional materials for use in such schools. Funds appropriated 
by Congress, under the Elementary and Secondary Education Act of 1965. 

Fortyune v. Am. Multi-Cinema, Inc. , 364 F.3d 1075, 1081 (9 th Cir. 2004). 

“Where the harm alleged is directly traceable to a written policy there is an implicit 
likelihood of its repetition in the immediate future.” 

Quadriplegic patron had standing to sue movie theater, alleging that theater's refusal to 
remove “non-companion” from “companion seat” adjoining space reserved for wheelchair, so 
that patron's wife could sit next to him, violated Americans with Disabilities Act (ADA). 

Fullilove v. Carey. 62 A.D.2d 798, 802, 406 N.Y.S.2d 888 (3 rd Dept. 1978)(citing N.Y. Civil 
Rights Law § 40-c). 
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Executive order improperly expanded statutory requirements for affirmative action 
programs. 

Global Network Communs., Inc, v. City of New York, 458 F.3d 150, 155 (2d Cir. 2006). 

NYC denied pay phone provider a franchise to operate pay phones in NYC because its 
president was a member of the Bonnano crime family who used pay phones to launder money. 
12(b)(6) conversion to Rule 56 requires opponent opportunity to present evidence. 

Gratz v. Bollinger , 539 U.S. 244, 262 (2003). 

Rejected Caucasian in-state applicants for admission to University of Michigan's College 
of Literature, Science and the Arts filed E/P class action complaint against, inter alia, board of 
regents alleging that university's use of racial preferences in undergraduate admissions violated 
Equal Protection Clause. 

Plaintiffs had standing because able and ready attend college. 

Hayden v. County Nassau , 180 F.3d 42, 50 (2d Cir. 1999). 

Discriminatory intent exists when "The decision maker ... selected or reaffirmed a 
particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects 
upon an identifiable group." 

White and Latino applicants to police department, including both males and females, 
brought class action against county alleging that police officers' entrance examination, which 
was designed to minimize discriminatory impact on black candidates, discriminated against 
plaintiffs in violation of equal protection clause. Title VII. No discriminatory intent or impact. 

Hayden v. Paterson, 594 F.3d 150 (2d Cir. 2010). 

14 th Amend challenge to NY law preventing felons who served time or were on parole 
from voting. 

No “plausible” claim for intentional discrimination in judgment on pleadings. 

Heckler v. Mathews , 465 U.S. 728, 739-740 (1984). 

Retiree brought class action alleging that application of pension offset provision to him 
and other nondependent men but not to similarly situated nondependent women violated equal 
protection. 

Plaintiff had standing but no E/P violation. 

Hein v. Freedom From Religion Found., Inc. , 551 U.S. 587 (2007). 

Federal agency's use of federal money to fund conferences to promote President's “faith- 
based initiatives” did not fall within taxpayer standing because funds were general appropriations 
without a mandate on how to be spent. 

Homer ex rel. Horner v. Kentucky High Sch. Ath. Ass’n , 206 F.3d 685 (6 th Cir. 2000). 

College’s failure to sponsor softball team for females diminished their abilities to 
compete for scholarships when compared to males who played baseball. 


Hunt v. McNair , 413 U.S. 734, 743 (1973). 


51 



State statute authorizes a proposed financing transaction involving the issuance of 
revenue bonds for the benefit of a Baptist College. 

Aid normally may be thought to have a primary effect of advancing religion when it 
flows to an institution in which religion is so pervasive that a substantial portion of its functions 
are subsumed in the religious mission or when it funds a specifically religious activity in an 
otherwise substantially secular setting. 

No basis to conclude that the Baptist College's operations are oriented significantly 
towards sectarian rather than secular education. 

Inf 1 Bhd. of Teamsters v. U.S. , 431 U.S. 324, 335 n. 15 (1977). 

Alleged Title VII violation by ER’s seniority system was remanded to district court for 
additional fact-findings. 

Disparate impact involves employment practices that are facially neutral in their 
treatment of different groups but that in fact fall more harshly on one group than another and 
cannot be justified by business necessity. 

IUE AFL-CIO Pension Fund v. Herrmann , 9 F.3d 1049, 1056 (2d Cir. 1993). 

Dismissal at the pleading stage for being “frivolous” is a high burden for the defendant to 

meet. 

Pension fund alleged violation of Multiemployer Pension Plan Act. The question thus 
posed was whether the federal MPPAA claim was so insubstantial, implausible, or otherwise 
completely devoid of merit as not to involve a federal controversy. Court of Appeals reversed 
district court’s dismissal of the complaint. 

Jackson v. Birmingham Bd. of Educ ., 544 U.S. 167, 174, 183 (2005). 

Supreme Court has consistently interpreted Title IX’s private cause of action broadly to 
encompass diverse forms sex discrimination. 

Teacher in the Binningham, Alabama, public schools, brought suit against the 
Birmingham Board of Education (Board) alleging that the Board retaliated against him because 
he had complained about sex discrimination in the high school's athletic program. Title IX 
violation. 

Johnson v. Transportation Agency , 480 U.S. 616, 632, 637 (1987). 

The purpose of affirmative action is to eliminate the effects of past discrimination and 
obtain equitable representation. 

Male employee who was passed over for promotion in favor of female employee brought 
Title VII suit against county transportation agency. No violation Title VII because done under 
affirmative action program. 

Jones v. City of L.A. , 444 F.3d 1118, 1127 (9 th Cir. 2006), opinion vacated as moot, 505 F.3d 
1006 (9 th Cir. 2007). 

Homeless individuals had standing to bring § 1983 action, seeking limited injunctive 
relief against enforcement of ordinance that criminalized sitting, lying, or sleeping on public 
streets and sidewalks at all times and in all places within City. 
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“The plaintiff need only establish that there is a reasonable expectation that his conduct 
will recur, triggering the alleged harm; he need not show that such recurrence is probable.” 

Kamen v. American Tel. & Tel. Co. , 791 F.2d 1006, 1010-11 (2d Cir. 1986). 

Plaintiff sued ER for violation of NY Human Rights Law. Jurisdiction based on belief 
that ER received federal funding. Under 12(b)(1), the lower court could have considered 
materials outside the Amend. Cmpl. but those materials would have to be competent evidence. 

Keyishian v. Board of Regents of University of State of N. Y„ 385 U.S. 589, 603 (1967). 

The 1 st Amendment does not tolerate direct or indirect government action that casts a pall 
of orthodoxy over the classroom. 

That New York statutory provisions making treasonable or seditious words or acts 
grounds for removal from public school system or state employment unconstitutionally vague 
and violate First Amendment free speech. 

Laird v. Tatum , 408 U.S. 1, 13-14, n. 7 (1972). 

Military surveillance program. No standing because plaintiffs alleged harm to 

third parties. 

Lamont v. Woods , 748 F. Supp. 1043 (SDNY 1990). 

Federal taxpayers’ Est Cl. challenge to the appropriation and expenditure of public funds 
by the United States for the construction, maintenance and operation of foreign religious schools. 
Issues (1) taxpayer standing (2) political question, (3) Est Cl application overseas. 

AID program provided funds to domestic organizations that then provided funds to 
overseas schools. AID had no direct contact with the schools overseas. Schools included 
universities affiliated with Catholic and Jewish religions. 

District court denied S/J motions because there existed fact disputes over whether the 
schools were pervasively sectarian. 

District court certified 3 questions to Ct of Appeals: taxpayer standing, pol ques, and Est 
Cl aiding. 

Standing: (1) Plaintiffs challenge expenditures made under a congressional appropriation 
pursuant to the Taxing and Spending Clause, and (2) plaintiffs challenge a congressional 
enactment that allegedly exceeds specific limits imposed on the Taxing and Spending Clause. 

Taxpayer standing is available to challenge executive branch administration of a statute 
enacted pursuant to Taxing and Spending Clause authority. Bowen v. Kendrick , 487 U.S. 589, 
618 (1988). 

Plaintiffs do not allege that AID acted against congressional will, but rather that the 
statute, as applied by AID, is unconstitutional. 

In Flast the statute at issue had no language pertaining to religious institutions. Plaintiffs 
in Flast did not challenge a statutory directive of funds to private schools, but rather the actual 
delivery of some of the funds to sectarian schools, which was an executive decision authorized 
by the legislation. In "as applied" challenges, the Supreme Court has held standing exists 
whether or not the language in the statute specifically mentions the role of sectarian 
organizations. 
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Standing was found in Flast because the Est. Cl. "operated as a specific constitutional 
limitation upon the exercise by Congress of the taxing and spending power conferred by Art. I, § 
8." Flast 392 US at 104. 

Political Ques: The focus is on the claim itself and whether it asserts a judicially 
enforceable right derived from a provision of the Constitution. The courts cannot reject as "no 
lawsuit" a bona fide controversy as to whether a concededly "political" action exceeds 
constitutional authority. Baker v. Carr , 369 U.S. 186,217(1962). No pol ques because funding 
went directly to pvt entities in US that then sent funds to overseas affiliates. 

Est. Cl. “No tax in any amount. . . can be levied to support any religious activities or 
institutions whatever they may be called ... to teach or practice religion.” Everson v. Bd. of 
Educ., 330 U.S. 1, 16 (1947). 

Plaintiffs are United States citizens asserting a fundamental constitutional right that 
United States taxpayer money may not be used to support the advancement of religion. 

The Est.Cl. is designed to ensure that the advancement of any religion comes from the 
voluntary support of its members and not from the political or financial support of the state. See 
Walz v. Tax Com, of New York , 397 U.S. 664, 668 (1970). 

The law need only require that any state money be utilized entirely for secular purposes 
which are easily distinguished from sectarian activities without on-site monitoring. Roemer v. 
Bd. of Public Works . 426 U.S. 736. 760 (1976). 

Lamont v. Woods , 948 F.2d 825 (2d Cir. 1991). 

Standing: Here as in Kendrick, Congress authorized the disbursements that are alleged to 
violate the Est. Cl. AID simply carried out Congress's scheme pursuant to its statutory mandate. 
Therefore, as in Kendrick, the first Flast nexus requirement has been satisfied. Of course, the 
second nexus requirement — between "[taxpayer] status and the precise nature of the 
constitutional infringement alleged has also been satisfied here, as this is, as in Flast and 
Kendrick, an action arising under the Est. Cl. 

Appellants' ground for distinguishing Kendrick does not account for Flast, which, like 
the present action, involved a statute that pennitted, but did not mandate, the allegedly 

unconstitutional expenditure of federal funds on religious education. 

Political Ques: 2d Cir started its “analysis with the truism that purely domestic funding 
programs are subject to constitutional limitations and to judicial scrutiny.” Lamont at 831. 

Instant challenge simply requires the court to apply well-established Est. Cl. standards, a 
task traditionally vested in the federal courts. 

Est. Cl: We note that AID’s grants to the domestic sponsors must be subject to ordinary 
Est. Cl. scrutiny. The fact that these domestic organizations arguably serve only as conduits 
for foreign aid should not exempt them from the First Amendment restrictions to which 
they would normally be subject. 2d Cir ruled that Est. Cl. also applied to the overseas schools 
that received the aid. 

The practice perceived by the Framers as perhaps the most serious infringement of 
religious liberty sought to be corrected by the Est. Cl. was forcing the people to support religion 
by the use of compulsory taxes for purely sectarian purposes. Lamont at 837. 

What is also crucial is that a government practice not have the effect of communicating a 
message of government endorsement or disapproval of religion. Lamont at 840. 
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LaViolette v. Daley, E.E.O.C. No. 01A01748 (Sept. 13, 2002): 29 C.F.R. §1605.1. 

Title VII Employment case, religion = moral or ethical beliefs sincerely held with the 
strength of traditional religions. 

Lee v. City of Los Angeles, 250 F.3d 668, 689 (9 th Cir. 2001). 

Where there is a genuine dispute over material fact judicial notice does not apply. 

This case arises out of the wrongful arrest, extradition, and incarceration of Kerry 
Sanders, a mentally disabled Los Angeles resident. The trial court improperly relied on extrinsic 
evidence and took judicial notice of disputed facts, so the Court of Appeals reversed its 12(b)(6) 
dismissal of E/P violation. 

Lee v. Weisman , 505 U.S. 577 (1992). 

School could not provide for “nonsectarian” prayer to be given by clergyman selected by 
school at graduation ceremonies. 

Lemon v. Kurtzman , 403 U.S. 602, 612 (1971). 

Pennsylvania had adopted a statutory program that provided financial support to 
nonpublic elementary and secondary schools by way of reimbursement for the cost of teachers' 
salaries, textbooks, and instructional materials in specified secular subjects. Rhode Island has 
adopted a statute under which the State pays directly to teachers in nonpublic elementary 
schools a supplement of 15% of their annual salary. Under each statute state aid had been given 
to church-related educational institutions. 

Both statutes were unconstitutional for aiding religion due to excessive entanglement. 

Levitt v. Comm, for Public Educ., 413 U.S. 472 (1973). 

Unrestricted lump sum per student payment to private schools for internal testing 
potentially benefited religious instruction and violated Est. Cl. even though funded services 
required by the state. 

Lipsett v. University of Puerto Rico, 864 F.2d 881, 897 (1 st Cir. 1988). 

Title VII disparate impact standard applies to Title IX. 

Claims of the plaintiff were that she was dismissed from a medical program at Univ of 
Puerto Rico. Court reversed S/J for defendants. 

Lujan v. Defenders of Wildlife , 504 U.S. 555, 564 (1992). The State makes a faulty analogy 
between the Class Representative’s present and ongoing intent to enroll in a Columbia Men’s 
Studies Program “the moment one is offered,” Amend. Compl. 224, App. 39, and the plaintiffs 
in Lujan who had no concrete plans for when they would visit an endangered species habitat or 
whether they would visit it at all. Lujan was a S/J case. 

Malnak v. Yogi , 592 F.2d 197 (3 rd Cir. 1978). Court determine that the teaching of a course 
called the Science of Creative Intelligence Transcendental Meditation (SCI/TM) in the New 
Jersey public high schools constituted an establishment of religion. 

SCI/TM teaches “pure creative intelligence” as the basis of life, and that through the 
process of Transcendental Meditation students can perceive the full potential of their lives. 
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Mass, v. E.P.A., 127 S.Ct. 1438, 1458 (2007)(some measure of relief suffices for redressability). 
Standing existed to challenge EPA’s failure to institute rule that would reduce global warming. 

Mass, v. Mellon . 262 U.S. 447, 484-85 (1923). 

Alleged appropriations for act to reduce infant mortality constituted a means of inducing 
the states to yield a portion of their sovereign rights. States did not have standing. 

McConnick ex rel. McCormick v. School Dist. of Mamaroneck , 370 F.3d 275, 284-85 (2d Cir. 
2004)(standing for injunction when girls who intended to play soccer in the Fall were denied the 
opportunity because school did not field a girls’ soccer team in the Fall). 

McCreary County v. ACFU , 545 U.S. 844 (2005). 

Counties posting of Ten Commandments at courthouses violated the Est. Cl. 

Mitchell v. Helms . 530 U.S. 793, 816 (2000). 

Applied Femon test. 

Government distributes funds to state and local governmental agencies, which in turn lent 
educational materials and equipment to public and private schools, did not violate Establishment 
Clause because there was a secular purpose, no excessive entanglement, and wrt effect: 
activities did not result in religious indoctrination by the government nor defines its recipients by 
reference to religion. 

If aid to schools, even “direct aid,” is neutrally available and, before reaching or 
benefiting any religious school, first passes through the hands, literally or figuratively, of 
numerous private citizens who are free to direct the aid elsewhere, the government has not 
provided any “support of religion” for Establishment Clause purposes. 

Moore v. Bd. Regents Univ. of New York. 44 N.Y.2d 593, 599-600, 407 N.Y.S.2d 452 (1978). 
NY Ed denied registration to doctoral program at SUNY. 

Regents of the University of the State of New York and the Commissioner of Education 
have the authority to review and evaluate academic programs offered by the State University of 
New York to detennine whether such programs should be registered and that no academic 
program may be offered by said university unless such program shall have been registered by the 
Commissioner of Education. 

Mueller v. Allen . 463 US 388, 397 (1983) 

Minnesota taxpayers brought action challenging constitutionality of Minnesota statute 
allowing state taxpayers, in computing their state income tax, to deduct expenses incurred in 
providing “tuition, textbooks and transportation” for their children attending elementary or 
secondary school. 

Aid neutral across the board by providing similar benefits to all students and schools, and 
no excessive entanglement. 

Both religious and nonreligious schools received aid. 

Nat’l Parks Conservation Ass’n v. Norton, 324 F.3d 1229, 1242-43 (11 th Cir. 2003). 

Environmental organizations had standing to bring claims against Secretary of the 
Interior and Director of National Park Service (NPS) alleging, under Administrative Procedure 
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Act (APA), failure to discontinue exclusive private use of stilted buildings located off southern 
coast of Key Biscayne in violation of the National Park Service Organic Act. 

Members intented to maintain the frequency of their visits in the future. Each affiant 
specifically averred that his or her lack of access to Stiltsville or its surrounding environs 
impaired his recreational and aesthetic enjoyment of the park. They further alleged that the 
injuries they suffer as a result of the NPS's failure to discontinue the exclusive private use of the 
structures is continually present when they are at or near Stiltsville. Satisfies actual injury. 

Newport News Shipbuilding & Dry Dock Co. v. EEOC , 462 U.S. 669, 683 (1983)(Title VII 
case). 

Discrimination = when a party treats the members of one group differently because they 
are members of that group. 

The pregnancy limitation in petitioner employer's amended health insurance plan, which 
provides female employees with hospitalization benefits for pregnancy-related conditions to the 
same extent as for other medical conditions but which provides less extensive pregnancy benefits 
for spouses of male employees, discriminates against male employees in violation of Title VII. 

Nowak v. Ironworkers Local 6 Pension Fund , 81 F.3d 1182, 1189 (2d Cir. 1996). 

Worker brought action against union pension fund to recover disability retirement 
benefits. 

Worker had standing because SMJ element of his federal cause of action. 

O'Hair v. White , 675 F.2d 680, 687 (5 th Cir. 1982). 

Interests and “values of an abstract nature or esoteric nature can provide the basis for 
standing.” 

Atheist challenged constitutionality of a section of the Texas Constitution requiring 
acknowledgment of a belief in a supreme being in order to hold public office or serve on jury. 
Had standing under E/P. 

Pederson v. Louisiana State Univ„ 213 F.3d 858, 870-71 (5 th Cir. 2000). 

Female students brought Title IX class action against state university and individual 
defendants, seeking to force university to field intercollegiate women's fast pitch softball and 
soccer teams. 

Had standing to challenge effective accommodation, but standing to challenge effective 
accommodation did not automatically translate into standing to challenge the treatment of 
existing varsity athletes because none of plaintiffs were on a varsity team. 

Personnel Adm’r of Mass, v. Feeney , 442 U.S. 256, 274 (1979). 

Massachusetts' veterans' preference statute providing that all veterans who qualify for 
state civil service positions must be considered for appointment ahead of any qualifying non¬ 
veteran did not deprive women of equal protection of laws, since statute was a preference for 
veterans of either sex over non-veterans of either sex, not for men over women. 

Discriminatory intent requires purpose that is “at least in part” because of the adverse 
effects on males. 
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Powe v. Miles , 407 F.2d 73, 81 (2d Cir. 1968)(Friendly, J.) 

State action when state is involved with the activity that discriminates. 

Students at Alfred Univ. suspended for participating in demonstration. Court found state 
action but dismissed because no federal rights violated. 

Reitman v. Mulkey , 387 U.S. 369, 375 (1967). 

State action exists where the state authorizes or encourages the invidiously discriminatory 
activities. 

Proposition 14 involved Cal in private racial discriminations in violation E/P. 

Ridgefield Women’s Pol. Caucus v. Fossi , 458 F.Supp. 117, 122 (D.Conn. 1978). 

Girls and taxpayer parents action stopped town selectmen from conveying property for 
nominal consideration to private organization that restricted membership to boys. 

Roberts v. Colorado State Bd. of Agric. , 998 F.2d 824, 832 (10 th Cir.) cert, denied 510 U.S. 1004 
(1993). 

College required to reinstate female softball team with all the incidental benefits of a 
varsity team. 

Title IX implementing regulations do not require discriminatory intent. 

Schlesinger v. Reservists Comm, to Stop the War , 418 U.S. 208, 216-17(1974) 

“General grievance” is found when all citizens have a common interest in government 
doing what is required by law, but they lack injury to their personal rights. 

Claim that anned forces reserve membership of members of Congress was in violation of 
the incompatibility clause was only a generalized grievance, so taxpayers did not have standing. 

Sharif v. New York State Educ. Dep’t , 709 F. Supp. 345, 361 (S.D.N.Y. 1989). 

Title IX regulations do not explicitly impose an intent requirement. 

Female applicants for New York State merit scholarships brought action alleging 
discrimination against women in violation of Title IX in awarding scholarships based solely on 
SAT scores. Plaintiffs did not have to prove intentional discrimination but could prevail on the 
basis of disparate impact. 

In Title VII testing cases, which applies to Title IX, the Supreme Court developed a 
three-pronged formulation to analyze disparate impact claims. Under this scheme, plaintiffs first 
must show that a facially neutral practice has a disproportionate effect. After such a showing, the 
burden shifts to defendants to prove a substantial legitimate justification-an “educational 
necessity” for its practice. Then the plaintiff can rebut. 

Stern v. Leucadia Nat’l Corn. , 844 F.2d 997, 1004 (2d Cir. 1997). 

Plaintiff is not expected to know the defendant’s state of mind. 

Plaintiff brought this action on behalf of himself and a class of investors who purchased 
common stock of the GATX Corporation complaining that defendants violated Section 10(b) of 
the Securities Exchange Act of 1934. Complaint did not plead fraud with the requisite specifics. 
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Stone v. Graham , 449 U.S. 39, 42 (1980). 

A Kentucky statute requires the posting of a copy of the Ten Commandments, purchased 
with private contributions, on the wall of each public classroom in the State. 

Violated Est. Cl. because this was not a case in which the Ten Commandments are 
integrated into the school curriculum, where the Bible may constitutionally be used in an 
appropriate study of history, civilization, ethics, comparative religion, or the like. 

Sullivan v. Syracuse Housing Authority , 962 F.2d 1101 (2d Cir. 1992). 

Non-Christian tenant of public housing development brought suit alleging that housing 
authority had violated establishment clause in its operation of community center that included 
after-school Bible classes for children. Tenant had standing for non-economic injury. 

Tilton v. Richardson, 403 U.S. 672 (1971). 

Certain grants under Federal Higher Education Facilities Act violated the Establishment 
Clause when after 20 years Fed Government could no longer assure the financed facilities were 
used for secular activities by the church-related colleges. 

Torasco v. Watkins , 367 U.S. 488 (1961). 

The Supreme Court in dictum rejected the view that religion is defined solely in terms of 
a Supreme Being by noting that Ethical Culture, Secular Humanism and other non-theistic belief- 
systems are religions. 

Mandamus proceeding brought to compel the issuance of a notary commission to the 
petitioner who refused to declare his belief in the existence of God as required as a test for office 
by the Maryland Constitution. Test violated Est. Cl. by favoring religions based on a belief in 
the existence of God as against those religions founded on different beliefs or religion over non¬ 
religion. 

U.S. v. Allen , 760 F.2d 447, 450-52 (2d Cir. 1985). The defendants in Allen were convicted of 
violating a U.S. criminal statute against damaging U.S. Government property. 

Court held the statute did not aid religion because it had a secular purpose and did not 
have the effect of advancing religion. Court never concluded that “nuclearism” was not a 
religion. 

U.S. v. Bush . 509 F.2d 776, 780-84 (7 th Cir. 1975). 

Even the ethical beliefs of an atheist who does not believe in an afterlife are considered 
religious. 

Improperly convicted for refusing induction as conscientious objector. 

US v. Meyers. 95 F.3d 1475, 1483 (10 th Cir. 1996). 

Listed characteristics of a religion. The Church of Marijuana was not a religion. 

U.S. v. Seeger , 380 U.S. 163 (1965). 

Conscientious objector cases determining whether the objectors’ beliefs amounted to a 
religion, the Supreme Court held that secular beliefs of a purely ethical or moral source and 
content which impose a duty of conscience can function as a religion. 

Prosecutions for refusal to submit to induction into the armed services. 
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Valley Forge Christian Col, v. Ams, United for Separation of Church & State, Inc. , 454 U.S. 
464,486-87 (1982). 

Plaintiffs complained of a transfer of property located in Chester County, Pa. The named 
plaintiffs reside in Maryland and Virginia. . . . They learned of the transfer through a news 
release. 

Supreme Court’s rejected plaintiffs’ psychological injuries in Valley Forge on the basis 
of the proximity of the plaintiffs to the conduct they challenged, examining circumstances such 
as the frequent contact between the plaintiff and the offensive conduct or display. “We simply 
cannot see that respondents have alleged an injury of any kind . . . sufficient to confer standing. 

Vaughn v. Consumer Home Mortg. Co. , 297 Fed. Appx. 23, 26 (2d Cir. 2008). 

Absent allegations that these plaintiffs have concrete plans to enter the housing market, they 
have no standing to complain merely because other members of their racial group might be 
injured by government conduct. 

Vil. Arlington Fits, v. Metro. Hous. Dev. Corn , 429 U.S. 252, 261 (1977) 

Individual and nonprofit real estate developer filed a suit alleging that local authorities’ 
refusal to change tract of land from a single-family to a multi-family classification was racially 
discriminatory. 

The developer and an individual plaintiff had standing to bring the action but they failed 
to carry their burden of proving that racially discriminatory intent or purpose was a motivating 
factor in the rezoning decision. 

Weise v. Syracuse Univ. , 522 F.2d 397, 405 (2d Cir. 1975). 

The invidious withholding of benefits from a particular class of the citizenry shares a 
similar degree of offensiveness with the arbitrary exclusion of a particular category of students. 

Actions alleging sex discrimination by Syracuse University in the employment of female 
faculty members. Reversed Rule 12(b)(6) dismissal of E/P and Title VII claims. 

Welsh v. U.S. . 398 U.S. 333 (1970). 

Conscientious objector cases determining whether the objectors’ beliefs amounted to a 
religion, the Supreme Court held that secular beliefs of a purely ethical or moral source and 
content which impose a duty of conscience can function as a religion. 

Petitioner was convicted in the United States District Court for the Central District of 
California for refusing to submit to induction into Armed Forces. 

Weser v. Glen , 190 F.Supp2d 384 (E.D.N.Y. 2002), aff’d, 41 F.App’x 521. (Col. Brf. pp. 36- 
37). 

Relies on Alexander v. Sandoval , 532 U.S. 275 (2001). The opinion in Alexander , 
however, dealt with Title VI which prohibits only intentional discrimination, so private parties 
cannot obtain redress for disparate-impact discrimination. Jackson v. Birmingham Bd. of Educ., 
544 U.S. 167, 177(2005). 

Plaintiff Rubin Weser challenged his denial of admission to the City University of New 
York Law School at Queens College. Plaintiff asserts claims of discrimination based on religion, 
race and gender against the Law School. S/J granted defendants. 
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White v. N.H. . 455 US 445, 451-52 (1982). 

Reconsideration under Rule 59(e) requires reconsideration of matters in a decision made 
on the merits. 

Request for an award of attorney fees under Civil Rights Attorney's Fees Awards Act was 
not a “motion to alter or amend the judgment,” subject to ten-day timeliness standard of 
applicable rule. 

Winn v. Ariz. Christian Sch. Tuition Org. , 562 F.3d 1002, 1005 (9 th Cir. 2009). 

Taxpayers brought suit challenging the constitutionality of Arizona's tuition tax credit, 
which allowed Arizona income taxpayers who voluntarily contributed money to a “student 
tuition organization” to receive a dollar-for-dollar tax credit up to $500 of their annual tax 
liability. 

Taxpayers had standing, allegations stated as-applied Establishment Clause claim 
because the program in practice “carries with it the imprimatur of government endorsement.” 

Wis. v. Yoder . 406 U.S. 205, 216 (1972). 

Stated religion is not merely a matter of personal preference, but is shared by an 
organized group, and intimately related to daily living. 

Amish kept children out of public schools based on their religion. 

Zelman v. Simmons-Harris , 536 US 639, 648-49 (2002). 

The State of Ohio established a pilot program designed to provide educational choices to 
families with children who reside in the Cleveland City School District. 

The Est. Cl. applies to the States through the 14 th Amend. 

SCt used the Lemon test and found that the purpose and effect tests not violated. It was 
neutral so had a secular purpose and no effect because citizens had a genuine and independent 
private choice as to where the aid went. 

It did not hold that the only test was the effect test—the genuine private choice. 

Exhibits 

State Plans/Equity for Women 1990s. 

Bundy Aid/Fed & State Student Aid Columbia. 

6/20/8 letter to Col Office of the Secretary requesting amount of aid provided IRWG 

6/24/8 response from Ethan Phillips saying the aid requests forwarded to the Treasurer—no 
response. 

IRWG website: “locus of interdisciplinary scholarship and teaching” offering degree in 
Women’s Studies. 

Columbia auditing and postbaccalaureate 
Amended Complaint 
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Press 


Isn 7 this suit frivolous? 

The only things frivolous and absurd are men looking for justice in the courts of America. 

Why bring case? 

Perhaps I’m suffering from PMS—persecuted male syndrome. 

What do you expect, I’m a Libra. I don’t like people violating my rights to give girls an 
advantage they don’t deserve. Especially in a society that has bent over backwards, or is it 
forwards, to give females more rights than men. 

I don’t care if you girls sit around an air conditioned studio denigrating, demeaning, and dissing 
men; wallowing in your delusional victimization so that you can feel self-righteous and superior. 
But when you vent your psychotic hatred of men by turning it into programs that violate men’s 
rights and mine, then you are evil and evil has to be stopped. 

What ’.s' wrong with WS? 

WS are nothing but a modern day witch-hunt—only today the witches are doing the hunting. 

Women Studies has successfully created in universities and society a Feminist Establishment, a 
unitary belief system held by enough influential persons to dominate over other beliefs in 
society. 

Control of education controls beliefs and control of beliefs controls people. 

Think of all the lunatic syndromes that have come up in the law that allow females to get away 
with murdering their husbands, boyfriends, children, and new bom. They came out of Women’s 
Studies Programs. Ever read the lunacy that such programs pass off as academic research? 
Sounds like the stuff the Catholic Church was pushing in the middle ages. 

Women’s Studies uses lawyers and feminist activists that teach females how to use tears, 
tantrums, fraud, threats of an unjust legal system, and, for the good looking ones, sex to take 
advantage of men and any institution that involves men in order to get what they don’t deserve. 

The bureaucrats running our educational system today based on post-modem feminist doctrine 
and political correctionalism, don’t give a damn, don’t care a whit about the education of men, or 
they are too scared to do what’s right because the political fallout may cost them their jobs. 

One of the duties of the Regents is to promote equity in education, but for the past four decades, 
they have promoted inequity for men. 
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Over the past 40 years, Feminism has scared males so much that they no longer believe in nor 
will they fight for their rights. As a result, there aren’t many men left, maybe 200, but a lot of 
androgynies. 

I have no problem lighting on an even playing field, but Woman’s Studies tilt the field in girls’ 
favor, which is the only they can beat a guy unless it’s in the area of T & A. 

I for one will fight the feminists and their acolytes until my last dollar or my last breath, and if 
there is anything after death, then for eternity. 

Post-modern Feminism, like “Nationalism is a relatively recent phenomenon but at other times 
and places the ends have been racial or territorial security, support of a dynasty or regime, and 
particular plans for saving souls. As first and moderate methods to attain unity have failed, those 
bent on its accomplishments must resort to an ever-increasing severity. As governmental 
pressure toward unity becomes greater, so strife becomes more bitter as to whose unity it shall 
be.... Ultimate futility of such attempts to compel coherence is the lesson of every such effort 
from the Roman drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition, 
as a means to religious and dynastic unity, the Siberian exiles as a means to Russian unity, down 
to [the failed] efforts of [World War II’s] totalitarian [regimes]. Those who begin coercive 
elimination of dissent soon find themselves exterminating dissenters. Compulsory unification of 
opinion achieves only the unanimity of the graveyard.” 

How do you think the Court will rule? 

Can’t beat the devil in the devil’s own court, but you can show she’s the devil. 

About as likely to win as some pretty young lady paying her way on a date. 

I learned in my anti-war days that you can’t use establishment institutions to prevent 
establishment abuses, but you can use them to heighten the contradictions. 

In the courts, females are more equal than men. 

Judges are afraid that criticism from the Feminist establishment will harm their careers or they’ll 
lose their membership in the Effete Eastern Intellectual White Trash Elite. (Just because your 
skin color is black, it doesn’t mean you are). White Trash because like the Nazis and Commies 
who ended up on the trash heap of history. 

Judges aren’t even allowing us guys to fight for our rights within the system. They’re in effect 
saying—get lost, drop dead, you’ve got no rights. Canada’s former justice minister Martin 
Cauchon: "Men have no rights, only responsibilities" 

As Mr. Justice Frankfurter said, “justice must satisfy the appearance of justice.” Offut v. US , 

348 US 11, 14(1954). 
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This men’s rights case, as with most if not all cases advocating that men are human beings 
endowed with rights when in conflict with the preferential treatment of the opposite sex, is 
irrelevant in the eyes of most courts. 

Why religion ? 

If the Court concludes that Feminism is a religion, then every Women’s Studies program across 
the land that pushes Feminism ends, the more than $1 billion a year that the Federal Government 
gives to Feminist organizations under VAWA and Family Violence Prevention & Services Act 
ends, and every bit of state or local help given to programs with a Feminist slant end. 

Feminists will finally be on their own to prove whether they are strong and independent persons. 

No tax in any amount, large or small, can be levied to support any religious activities or 
institutions, whatever they may be called, or whatever fonn they may adopt to teach or practice 
religion. Neither a state nor the Federal Government can, openly or secretly, participate in the 
affairs of any religious organizations or groups and vice versa. Everson v. Bd. of Educ., 330 
U.S. 1, 15-16(1947). 

Suppose Col U offered a degree in Islam of the type that the Madras schools do. That brand of 
Islam says Christians are infidels. Feminism says the same about men. Do you think Columbia 
could get away with that? I don’t think so. 

Women’s Studies are Matriarchal Madrases preaching bigotry against men. 

Jefferson’s preamble to the Virginia Statute of Religious Freedom declared “that to compel a 
man to furnish contributions of money for the propagation of opinions which he disbelieves, is 
sinful and tyrannical.” 

This is not George Orwell’s Oceania where ministry officials decree what people must believe as 
true. 

I thought civilization had progressed from 500 years ago when authority figures arbitrarily 
decided what was true and what was not without any evidence. 

“If there is any fixed star in our constitutional constellation, it is that no official, high or petty, 
can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion 
or force citizens to confess by word of act their faith therein.” Barnett, 319 U.S. at 640-42 
(Justice Jackson). Stone v. Graham , 449 U.S. 39, 42, 101 S.Ct. 192, 66 L.Ed.2d 199 (1980). 

Discrimination ? 

Why are there Women’s Studies Programs but no Men’s Studies—it cannot be that females are a 
deprived minority. They are now a supermajority in higher education and receive a 
supermajority of the benefits. 
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WS benefits females with Feminist ideology, strategy, tactics, and training to exploit the modern- 
day social bias against men. The Program accommodates and develops feminine capabilities for 
competing with males. It trains and supports females on how to manipulate males into 
sacrificing for females. It provides feminine oriented consciousness raising, feminine instillation 
of pride and self-respect, feminine networking and support systems, inside tracts to career 
opportunities through Feminists, and strategies and tactics for gaining advantages based on the 
female sex. 

Title IX 

This is Big Sister watching. American Association of University Women pushes Title IX for 
girls: “Our adversaries know that AAUW is a force to be reckoned with.... We are issuing fair 
warning.... We are coming after them again and again. All of us, all the time.” 

Ever take a WS course? No, I’m not that masochistic, but I’ve talked to a number of guys who 
have. 

So what are the chances of guys winning back the rights the Feminist got the government to take 
away? 

Unlikely unless 100,000 armed guys show up in Washington, DC demanding their rights.” 

I’m not about to show up by myself in Washington, D.C. and demand the Government surrender. 
But if I could mobilize enough guys—let’s go. 

Are you advocating revolution ? 

I’ve been advocating that since I was a member of SDS—Students for a Democratic Society. I 
almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

What are they going to do to me—send me to Guantanimo? I like the Latin climate, besides if I 
escape I can hang out with those hot Latina babes and drive around in 56 Chevies. 

So they take my license to practice. I got it so I could defend my rights, but that’s impossible in 
a judicial system prejudiced against men. So it’s pretty much useless—like a Jewish lawyer in 
the courts of the Third Reich or a capitalist lawyer in the Soviet Union. 

“The people of the U.S. are the rightful masters of both Congress and the Courts, not to 
overthrow the Constitution, but to over throw the persons who pervert the Constitution” -Lincoln 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
corrupted by the Feminists, not a government that sacrifices my rights to give girls preferential 
treatment. 

“There is a higher loyalty than loyalty to this country....” Seeger, 380 US 172. 
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“[Hjistory shows that people have a way of not being willing to bear oppressive grievances 
without protest. Such protests, when bottomed upon facts, lead almost inevitably to an 
irresistible popular demand for either a redress of those grievances or a change in the 
Government.” Communist Party of United States v. Subversive Activities Control Bd. , 367 U.S. 
1, 167 (1961)(Justice Black dissenting). 

These so called compassionate females and their sycophantic guys don’t give a damn, don’t care 
a whit. Most guys don’t have the power or the money to make it right—to win some justice. 

It’s time for another revolution. 

The 3 rd and 5 th sentences of the Declaration of Independence. “But when a long train of abuses 
and usurpations, pursuing invariably the same object evinces a design to reduce [men] under 
absolute despotism, it is their right, it is their duty to throw off such government and to provide 
new guards for their future security.” 

Need I say the courts are prejudiced, need I say they are useless, need I say it’s time for men to 
take the law into their hands? 

Are you advocating armed insurrection? 

No, insurrection means you lost, but revolution that you won. Obviously, I’m advocating the 
later. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

We’ve already lost are liberties under the Constitution, and as Clarence Darrow said, “Individual 
liberty is the first concern of every man for without it, life is not worth living.” 

Insurrection seems better than living as slaves to a Feminists Government. If we fail, we’ll be 
gone, and then the ladies can fight among themselves and the androgynies. 

Often the most violent of actions may not be the act of someone trying to control his victim, but 
the act of a person who gave up on justice. 

Guys keep quiet around females, but they are incensed over the government using them as pawns 
to give females preferential treatment as demanded by the Feminists. These are grudges that 
won’t go away. 

Ad hominems 


From the most powerful leaders in the country, to the Feminazi tyrant next door, those who aim 
to exploit, control and silence others predictably turn to personal attacks, lies, screaming and 
deception. 

Whenever the establishment violates the rights of a group and that group turns around to fight 
back, the establishment always mocks them in the hope they will give up. 
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Affirmative Action : 

“I’m not talking about yesterday, I’m concerned with today. And today, America is not a 
patriarchy but a de facto matriarchy violating the rights of men with impunity. 

The problem with affirmative action for girls is that “[bjenevolent motives often shade 
into indifference and ultimately into repression.”—Scalia. 

The Affirmative Action argument has two flaws: (1) it uses the same logic that the Nazis used. 
Because some Jews and lefties did some bad things in World War I it was okay to slaughter 12 
million who likely never did any harm to Germany. Two wrongs don’t make a right. You 
punish the people who committed the harm—not those who happen to belong to the same group 
decades later. (2) girls were discriminated against but on the whole it wasn’t invidious, rather 
they received preferential treatment. Look at the past casualties of war, life expectancy, health, 
industrial accidents, the Titanic: 74 % of the females survived, 20% of the men. To a feminist, 
none of the men should have survived. 

Even in the 1800s girls were allowed to kill their boy friends. Take Mary Harris, she shot 
her fonner fiancee in the Treasury Dept and got away with it: The New York Times 
editorialized, “the verdict only furnishes a new illustration of what must be regarded as a settled 
principle in American Law—that any women who considers herself aggrieved in any way by a 
member of the opposite sex, may kill him with impunity....” July 1865. 

Oppressed? Compared to whom? Princesses in fairy tales. If you want to know who the 
real oppressors are look at who: 

Lives longer, 

Controls a greater percentage of a nation’s wealth, 

On whom the nation spends more money for health care, 

Who serves more time for the same crimes, and 
Who’s fatter. 

If you want a quota system then it has to apply all the way down, or you’re no better than 
any other prima donna who ever lived. 

The assertion that American females are disadvantaged is nothing more than the “big lie” 
strategy. American females are the most privileged humans in the history. Lor example: 

• Lemales earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007 , Table A-l. 

The average female, however, makes 77% of the total amount of the average man. If the 
two were paid equally for the time they actually worked, then the pay for the average 
female should be 69.5% that of the average man—not 77%. 69% is an appropriate 
number for girls. 

• Lemales control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender, Marriage and Asset Accumulation in the United States , University of 
Michigan, 2005. 

• Lemales make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate , 2007. 

• The 25 most dangerous occupations in America are 90% occupied by men. 

• Males are 20 times more likely to be killed or injured on the job. 
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• Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings, Center for Disease Control, Abortion Surveillance—U.S. 2004 , Table 2, often as 
a means of birth control. 

• Females, but not men, have various excuses that pennit them to significantly lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

• Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases or paternity suits. 

• In some jurisdictions, the husband of the mother of a child bom during the marriage will 
be responsible for child support even though the wife cheated on the husband and 
conceived with another man and DNA evidence can prove such. 

• Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There , N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate , 2007. 

• Debtor prisons for nonpayment of child support incarcerate mainly men. 

• Males generally receive more prison time than females for any crime. 

• The United States has an office dedicated to women's health while there is not one for 
men. 

• Nearly every boy born in America has one of the most sensitive parts of his genitalia 
removed at an age when he cannot object and without anesthesia. 

• Over 52,000 American service men died in Vietnam but only eight females. 

• Females still do not have to register for the draft. 

• Men are 5 times more likely to lose their children when families break down. 

• A female teacher who engages in sex with her underage male student gets on average 1 to 
3 years if any prison time at all. A male teacher receives 15 years or more. 

• Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 

Age : Old enough to know better but don’t. 

I respectfully decline to answer on the grounds that it’ll prevent me from exploiting a 
pretty young lady’s infinite ability to delude herself. 

Anger : At least I’m in touch with my feelings. 

Compassion : Through all the sports’ injuries, crutches and canes, not once, not once did a 
female ever give me her seat or yield the right of way. 

Social Security, Medicare, Medicaid, and welfare programs — all were passed by largely 
male legislators, and all have a majority of female beneficiaries. 

Conformity to establishment beliefs is always a refuge for scoundrels. Conformists believe 
others will respond like them when charged with a thought crime or speech crime. Conformists 
cannot handle “diversity” of thought, speech and action. 
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Crazy : Are you a psychologist? Have we met before? Then you’ll excuse me for not giving 
your psychological analysis any credence. 

In an insane society, to be sane, you have to be crazy. In 2008, a lady who a few years 
earlier had been the mayor of a small town might have ended up a heart beat away from nuclear 
war—now that’s nuts. 

Differences For every million miles driven, females get into more crashes. 

Discrimination Under Title IX, to determine whether college sports discriminate against girls, 
the courts take a ratio of girls in sports to the number of girls in college and compare to the ratio 
of guys in sports to number of guys in the college. So guys’ sports opportunities, which provide 
scholarships, are reduced to the level of feminine interest in sports. 

Yet, Title IX also allows girls to win scholarships in beauty pageants but since guys don’t 
compete in beauty pageants these scholarships should be reduced to zero. Guys should compete 
in pageants? Maybe the guys you [know] go out with, nobody I know... oh, except one in my 
hip hop class. 

Living 5-12 years longer than men does not qualify females as being vulnerable or 
disadvantaged. 

Governments have accepted the lie of the evil male and the supposed necessity for 
massive government action against him. 

Females have always been the favorites of the law—Sir Wm. Blackstone. 

Anything can be true, if you ignore the facts. 

Yes, girls are a suspect class. Every time they open their mouths, I begin to suspect 
something. 

Emotional Distress A girl’s tongue is her gun, so why should a man disarm unless girls are 
muzzled. 

If a girl friend uses her tongue as her gun to intentionally inflict emotional distress, to 
intentionally cause psychological injury to me, then I have the right, the duty to defend myself by 
slapping her upside the head or kicking the slut out of my life. 

Essays: Give feminists a taste of their own medicine, hand back that apple; see how they like it. 
Maybe then they’ll change their tune—start whining where’s the kitchen? 

Depends on whether she can cook. 

Females can say what they want about guys and receive applauds and curtseys, but the 
moment a guy returns the favor—it’s off with his head, or both heads. 

You sure you want to read those, they’re copyrighted. Gotch ya, don’t I. 

Yeah, I wrote them. Why, does that make me guilty of a thought crime, of a speech 

crime? 

If not, then why are you questioning me about exercising my right to free speech? Do 
you work for the Inquisition? 

I don’t understand. Are you telling me that when a man exercises one of his rights and 
the Feminazis don’t like it, disagree with it, he has to justify or explain to them why he exercised 
his rights? I don’t think so, not in the America I grew up. 


69 



Do you have to justify exercising the freedom of the press? 

Anyone demand to know why you practice the religion you do? 

Anyone, other than your wife or girl friend, demand a reason for the people you hang out 

with? 

The exercise of a right requires no explanation, no justification; otherwise, that right will 
be coerced into disuse. 

I don’t claim to be a moderate—I’m a card-carrying member of SDS, I’m a radical, a 
gray haired radical, but still a radical. 

[Broad: You know, broad across the chest. Something I definitely find desirable.] 
[Bimbette, Bimbo, Bimbat: Wikipedia: Stupid, and a state of mind that reflects a person 
who exaggerates the effort and value put into her physical attractiveness. I use it as a tenn for 
incompetence. You’re telling me incompetent females don’t exist, especially when they are 
doing a man’s job? Get real.] 

[Ditz and Airhead: same as bimbo.] 

[Dames: took that from the movie Laura , w/ Dana Andrews and Gene Tierney, means 

girls.] 

[I call madames and my ex-wife sluts because they are prostitutes.] 

Evil There’s always good and evil up against each other. A man has got to take sides at 
sometime or another. 

Female Look at what their bodies are built for. You don’t use a car to fly the skies, a 

plane to sail the seas, or a boat to drive the highways. 

Think of them as pushers. They sell feeling good, are mainly interested in money, have 
lots of customers, and are never on time. Nothing wrong with that, just keep it in perspective. 
Whenever I see a mother and her teenage daughter—I’m not looking at the mother. 

Female Pres : Think of all the syndromes that have come up in recent years that allow females to 
get away with murdering their husbands, boyfriends, children and new born. So do you really 
want a female in a position of power? How do you know the next syndrome wouldn’t be: They 
offended me, so I nuked them. 

Feminists They wrongly believe their upbringing made them weak, illogical, emotional and 
condemned to hot flashes but it was Mother Nature—it’s in their genes. 

Feminists believe in a state supported religion with a de facto inquisition to enforce 
conformity. 

What’s a Nazi? Someone who tries to control your thoughts, speech and actions to serve 
their interests. Nazis used duress, intimidation and coercion to have their way. The Feminazis 
are the same, they use state sponsored physical violence, although not as much, and personal 
attacks, social opprobrium, lawsuits based on lies, laws that favor females, courts that favor 
females, destruction of a man’s career based on “inappropriate behavior”, loss of a man’s 
children, debtor’s prison—basically a tyranny over men. 

Feminists have switched tactics and begun posing as damsels in distress in need of rescue 
by chivalrous male politicians from brutal, “uncaring” and “insensitive” men. 
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Vengeful harpies driven by mad fits and jealous rages. 

Feminists’ aim is to hold in their hands the reigns of social, economic and political power 
in order to fashion a tyranny in which men are serfs and females the nobility. 

Feminist Establishment is a belief system that has placed females on a pedestal for the 
most desirable positions in the society. 

They tell everyone that men are to blame for the wrong they’ve done. 

Girl Friend All I’m interested in are fleeting cavorts with pretty young demonesses—anything 
longer is too dangerous. 

Would you rather drive a new car or a used car? And if you are the car, would you rather 
be driven by student driver or one with a license. 

I don’t keep a batting average. I can do without any additional depression. I just keep 

trying. 

Are you a pedophile? Yes, I love to walk. Oh, you mean little girls, aren’t they missing a couple 
of strategic assets? 

Girl Think “What's mine is mine, and what's his is mine.” Girls are good at running off at their 
mouth. They don’t think about what they’re going to say, so they don’t have to stop to think, 
which eats up media time. 

Harm 

Gives girls a leg up over guys. The arguments for the preferential treatment of girls come 
from academia. 

Provides a body of shyster scholarship that universities foist on America as proven truths. 
Such as, girls make less than guys (Equal Pay Act), guys own most of the assets in America, 
guys kill more human beings than girls (abortion), fewer tax dollars are spent on girls health 
problems, girls are strong and independent persons—if so, let them register for the draft. 

1. A girl wants to murder her husband and get away with it; Women’s Studies pulls out 
of the hat a phony psychological syndrome. 

2. A female wants to disappear the baby she just had because he’s too much work and 
she’ll have to cut back on her partying, Women’s Studies will voodoo up another fraudulent 
psychological get-out-of-jail-free syndrome. 

3. A girl wants to lie to the court about who the real father of her child is, about her boy 
friend mistreating her, about her husband abusing his children, about some guy raping her 
because when she sobered up she had second thoughts.. .no problem.. .Women’s Studies 
schizoid paradigm of females as strong and independent when they want something they can’t 
handle and victims when they screw up will avoid any prosecutions for perjury, because 
Women’s Studies says it’s really the guy’s fault for feminine evil. 

Women’s Studies lobbied and got a Government office dedicated to female health when 
ladies live longer than guys. 

Women’s Studies doesn’t want a meritocracy, it doesn’t even want a quota-ocracy, but 
one that is lop sided in favor of girls—a princessocracy. 

Personally, I’ve been fighting a seven years war, or Jihada, against the Feminists. Couple 
of years ago I tried to find courses to provide infonnation and arguments to help me expose the 


71 



duplicity the Feminists use to do evil to men. I went seeking the truth at Columbia but found 
none—not exactly a surprise. All I found was a one-sided, irrational female belief system. But 
if I had found the other side, there would be no lawsuit. 

Legal System In the past, the American legal system was guided by the rule, “No person 

shall benefit from their own wrong-doing.” But now, the Feminists have replaced that dictum 
with “Lie, steal and cheat and you will win.” 

Men’s Studies 

See the Amended Complaint at 229-252, 262-65. 

Misogynist When I go out to nightclubs or my hip hop class, believe me, what’s going 
through my mind is not malice. 

Ownership If I own a 1957 red and white DeSoto Fireflyte convertible with push button 
drive, I don’t want some other guy riding around in it picking up chicks. It’s my car, and it’s 
valuable to me, because it’s hot and there are so few of them. But there are billions of hot girls. 
Why would I guy want to own anyone of them when I can rent dozens? So ownership of a girl 
makes no sense. 

The entire concept of “ownership” of a girl comes from girls thinking they’re more 
valuable than they are—the princess syndrome. 

Personal The personal is not political—it is private, but attacking the personal often gets results. 

Religion Religion is an irrational belief system and acting against one’s interests in 
accordance to such beliefs. So, think irrationality and doing something stupid. What does that 
give you? 

Feminists believe themselves princesses by divine right and men the minions of the devil. 
That’s faith, which is the firm belief in something for which there is no proof. 

Princesses also believe they are entitled to whatever they want in return for looking good 
and showing some concern. Feminazis are the same, only they don’t believe in looking good. 

A man in the street approach would have ruled out Christianity which seemed subversive 
and atheistic to the Romans. 

Sex Females use sex to get what they want; whether tarts or Feminists, it’s always about sex. 

Sex to attract and sex to attack. 

The reason Feminazis use the tenn gender instead of sex is that they don’t want to be 
reminded of what they haven’t had for decades. 

Girls spend a lot of time, energy and some guy’s money trying to look sexy. I’m not 
about to disappoint them by considering them genderey. 

Speech : “If thought corrupts language, language can also corrupt thought.” 

You ’re anti-feminist ! 

I’m also anti-communist, anti-nazi, anti-klan, and anti-anybody who tries to violate my 
rights—so what. 
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War Since girls control a majority of the country’s assets, in the next war defending those 
assets, girls should make up a majority of the causalties. 
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09-1910-cv 

Hollander v. Institute for Research on Women & Gender at Columbia University 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

1 RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO 

2 A SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS 

3 GOVERNED BY FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S 

4 LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH 

5 THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN 

6 ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY CITING 

7 A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY 

8 COUNSEL. 

9 

10 At a stated term of the United States Court of Appeals for the Second Circuit, held at the 

11 Daniel Patrick Moynihan Courthouse, 500 Pearl Street, in the City of New York, on the 16 th day 

12 of April, two thousand ten. 

13 

14 Present: 

15 GUIDO CALABRESI, 

16 CHESTER J. STRAUB, 

17 Circuit Judges* 

18 _ 

19 

20 ROY DEN HOLLANDER and WILLIAM A. NOSAL, on behalf of themselves and all others 

21 similarly situated, 

22 

23 Plaintiffs-Appellants, 

24 

25 v. No. 09-1910-cv 

26 

27 INSTITUTE FOR RESEARCH ON WOMEN & GENDER AT COLUMBIA UNIVERSITY, 

28 SCHOOL OF CONTINUING EDUCATION AT COLUMBIA UNIVERSITY, TRUSTEES OF 

29 COLUMBIA UNIVERSITY IN THE CITY OF NEW YORK, also known as COLUMBIA 

30 UNIVERSITY, U.S. DEPARTMENT OF EDUCATION, RICHARD P. MILLS, in his 

31 individual capacity, COMMISSIONER RICHARD P. MILLS, NEW YORK STATE 


* The Honorable Robert A. Katzmann, originally assigned to this panel, recused himself 
before oral argument. The remaining two members of the panel, who are in agreement, have 
detennined this matter. See Second Circuit Internal Operating Procedure E(b); 28 U.S.C. § 
46(d); United States v. Desimone , 140 F.3d 457 (2d Cir. 1998). 



1 COMMISSIONER OF THE DEPARTMENT OF EDUCATION, in his official capacity, 

2 MARGARET SPELLINGS, U.S. SECRETARY OF EDUCATION, in her official capacity, 

3 PRESIDENT JAMES C. ROSS, PRESIDENT OF THE NEW YORK STATE HIGHER 

4 EDUCATION SERVICES CORP., in his official capacity, JAMES C. ROSS, in his individual 

5 capacity, CHANCELLOR ROBERT M. BENNETT, CHANCELLOR OF THE BOARD OF 

6 REGENTS, in his official capacity, ROBERT M. BENNETT, in his individual capacity, 

7 BOARD OF REGENTS OF THE UNIVERSITY OF THE STATE, in his or her individual or 

8 official capacity, 

9 

10 Defendants-A ppell ees. * 

11 __ 

12 

13 For Plaintiffs-Appellants: 

14 

15 For Columbia University Defendants- 

16 Appellees: 

17 

18 

19 For Federal Defendants-Appellees: 

20 
21 
22 

23 

24 For State Defendants-Appellees: 

25 

26 

27 

28 

29 _ 

30 

31 Appeal from the United States District Court for the Southern District of New York 

32 (Kaplan,/.). 

33 

34 ON CONSIDERATION WHEREOF, it is hereby ORDERED, ADJUDGED, and 

35 DECREED that the order of the district court be and hereby is AFFIRMED. 


Roy Den Hollander, New York, NY 


Robert D. Kaplan, Friedman Kaplan Seiler & 
Adelman LLP, New York, NY 

Jean-David Barnea, Assistant United States Attorney 
(Ross E. Morrison, Assistant United States Attorney, of 
counsel), for Preet Bharara, United States Attorney for 
the Southern District of New York, New York, NY 

Patrick J. Walsh, Assistant Solicitor General, 
(Barbara D. Underwood, Solicitor General, Peter 
Karanjia, Special Counsel to the Solicitor General, of 
counsel), for Andrew M. Cuomo, Attorney General of 
the State of New York, New York, NY 


The Clerk of Court is instructed to amend the official caption in this case to conform to 
the listing of the parties above. 
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1 Plaintiff-Appellant Roy Den Hollander 1 appeals from the judgment of the district court 

2 dated April 30, 2009 (Kaplan, /.), adopting the Report and Recommendation dated April 15, 

3 2009 by United States Magistrate Judge Kevin Nathaniel Fox, and granting defendants’ motions 

4 to dismiss for lack of standing. We assume the parties’ familiarity with the facts and 

5 specification of issues on appeal. 

6 “The party seeking judicial review bears the burden of alleging facts that demonstrate its 

7 standing.” Green Island Power Auth. v. Fed. Energy’ Regulatoiy Comm’n, 577 F.3d 148, 159 

8 (2d Cir. 2009) (internal quotation marks and brackets omitted). Plaintiff alleges that the 

9 existence of Columbia University’s Women’s Studies Program and the corresponding lack of an 

10 equivalent “Men’s Studies Program” inflicts harm on certain men as a class by, inter alia, 

11 promoting “misandry-feminism,” promoting feminism as a religion, and robbing men of an 

12 equivalent educational experience. As to the plaintiffs discrimination-based claims, the district 

13 court properly dismissed the action for lack of standing as to all defendants because the 

14 plaintiffs claims of harm amount to the kind of speculative harm for which courts cannot confer 

15 standing. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (stating that “the plaintiff 

16 must have suffered an ‘injury in fact’—an invasion of a legally protected interest which is (a) 

17 concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical”) 

18 (internal quotation marks, citations, and footnote omitted); Gully v. Nat’l Credit Union Admin. 

19 Bd., 341 F.3d 155, 160 (2d Cir. 2003) (same). Nor has plaintiff made out the requirements for 


1 William A. Nosal was a Class Representative when the case was before the district 
court and as of the filing of the appeal at bar, but has since withdrawn. 
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1 taxpayer standing for his Establishment Clause claim. See DeStefano v. Emergency Housing 

2 Group, Inc., 247 F.3d 397, 405 (2d Cir. 2001). Thus, with no occasion to reach any of plaintiffs’ 

3 further arguments on appeal—about which we share, in any event, the district court’s grave 

4 doubts—we AFFIRM the dismissal of the action for substantially the reasons stated in Judge 

5 Fox’s thorough Report and Recommendation as adopted by the district court. 

6 FOR THE COURT: 

7 CATHERINE O’HAGAN WOLFE, CLERK 

8 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander, Docket No. 

10 CV 9277 

Plaintiff on behalf of himself and all others (LTS)(ECF) 

similarly situated, 

ESTABLISHMENT 

CLAUSE 

-against- COMPLAINT 

Jury Demanded 

Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities; 

Chancellor of the Board of Regents, Merryl H. Tisch, in her official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

David M. Steiner, in his official and individual capacity; 

Acting President of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual capacity; 

U.S. Department of Education; and 

U.S. Secretary of Education, Arne Duncan, in his official capacity; 

Defendants. 

-x 


I. Introduction 


1. This putative class action seeks declaratory and injunctive relief against the New York 
State defendants, pursuant to the 14 th Amendment and 42 U.S.C. § 1983, and the U.S. defendants 
for their ongoing violation of the Establishment Clause of the First Amendment to the U.S. 
Constitution by aiding the modern-day religion Feminism at Columbia University (“Columbia”) 
and its Institute for Research on Women and Gender Studies (“IRWG”). 

2. The Chancellor and Members of New York State’s Board of Regents (“Regents”) and the 
Commissioner and the New York State Department of Education (“SED”) require higher 
education institutions, such as Columbia and IRWG, to adhere to the doctrine of Feminism. 

3. The Regents, SED, and the Acting President and New York State’s Higher Education 
Services Corporation (“HESC”) expend public funds, which are appropriated by the New York 





State Legislature and mandated for higher education, in support of the inculcation of Feminism 
by Columbia’s IRWG and IRWG’s Women’s Studies program. 

4. The Secretary and the U.S. Department of Education (“USDOE”) expend public funds, 
which are appropriated by the U.S. Congress and mandated for higher education, in support of 
the inculcation of Feminism by Columbia’s IRWG and IRWG’s Women’s Studies program. 

5. IRWG’s avowed purpose is to bring the doctrine of Feminism to its students and the 
members of the Columbia Community. 

6. The putative class is represented by Roy Den Hollander who is a New York State and 
U.S. taxpayer and alumnus of Columbia University’s Business School. 

7. Den Hollander uses the facilities and services he is entitled to as an alumnus of Columbia 
and is directly affected by the New York State defendants requiring Columbia to comply with 
Feminist precepts and by the State defendants and USDOE using tax dollars to financially 
support the propagation of the Feminist doctrine at IRWG. 

8. The Establishment Clause was intended to apply to any religious activity or institution, 
whatever it may be called, or whatever form it may adopt to teach or practice religion. 

9. It is a truism that purely domestic funding programs are subject to constitutional 
limitations and to judicial scrutiny while Establishment Clause challenges simply require the 
application of well-established Establishment Clause standards—a task traditionally vested in the 
federal courts. 

II. Jurisdiction and Venue 

10. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331 
because this action raises federal questions under the First and 14 th Amendments to the U.S. 
Constitution. 
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11. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(i)(2), 4G)(2)(B) and New York C.P.L.R. § 307(1) & (2)(2). 

12. This Court has venue under 28 U.S.C. 1391(b)(2), (e)(2) & (3). 

TIT. Parties 

13. The Class Representative plaintiff is a resident of New York County, N.Y., a citizen of 
the United States, a New York State and federal taxpayer, a member of the Columbia 
Community as an alumnus of the Columbia University Business School, and an attorney 
admitted to practice before this Court. 

14. The putative plaintiff class consists of all Columbia alumni, students, and employees 
who are New York State and federal taxpayers that find the inculcation and manifestations of 
Feminism at Columbia offensive. 

15. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

16. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief appropriate to the class as a whole. 

17. The exact number of members of the class is not known, but it is estimated to be too 
large for joinder of all members to be practical. 

18. The Regents defendants are responsible within New York State for the supervision of 
educational activities, chartering and controlling higher educational institutions, and presiding 
over the University of the State of New York and New York’s Department of Education, which 
contains within it the Higher Education Services Corporation that has its own Board of Trustees. 
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N.Y. Educ. Law §§ 101, 207, 214, 215, 216, 219, 226(4), & 652; NYSED/Board of Regents, 
http ://www. regents. ny sed. go v/. 

19. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses all the institutions, both public and private, offering 
education in the State. NYSED/Board of Regents, http://www.regents.nysed.gov/. 

20. The University of the State of New York’s mission is to provide educational programs 
and related services to the residents of the State. N.Y. Educ. Law § 201. 

21. The Regents exercise legislative functions concerning the higher educational system in 
New York State, determine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State. N.Y. Educ. Law § 
207. 

22. Columbia and IRWG are part of the University of the State of New York. 

23. Through the Regents power to suspend the charters of higher educational institutions, 
N.Y. Educ. Law §§ 210 & 215, and its power to register degree granting educational programs 
and curricula, Regents Rule § 13.1, which includes courses and all of a school’s facilities, 8 
N.Y.C.R.R. §§ 3.47(a), 50.l(i), 52.1, 52.2, 126.1(d), the Regents control what is taught in 
colleges and universities in the State, the environment in which it is taught, and limit which 
educational programs receive accreditation, and, therefore, State and federal funding. 

24. Every four years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education and review the plan’s implementation 
by higher educational institutions. N.Y. Educ. Law § 237. 

25. In formulating their plans, the Regents take into consideration the master plan of the 
Commission on Independent Colleges and Universities of New York, which is a non- 


4 



governmental body chartered by the Regents and representing the policy interests of New York’s 
private colleges, such as Columbia, which, on information and belief, have and continue to 
advocate the institutionalization of Feminism in higher education. 

26. The Regents’ Statewide Plans, under N.Y. Educ. Law § 237: 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

27. The Regents also periodically issue policy statements to supplement or set the direction 
that higher educational institutions should take in their programs. NYSED website, 
http://www.highered.nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207. 

28. The Regents preside over SED, which functions as the Regents’ administrative arm in 
carrying out the Regents’ mandates, policies, and plans. N.Y. Educ. Law § 101. 

29. The Regents must approve or authorize all SED’s regulations for effecting the Regents’ 
mandates, policies, and plans. N.Y. Educ. Law § 207. 

30. SED evaluates and monitors higher educational programs in New York colleges and 
universities, such as IRWG’s Women’s Studies program, in order to assure the programs are 
consistent with the Statewide Plan and Policy Statements formulated by the Regents. 8 
N.Y.C.R.R. § 52.1(c). 

31. On behalf of the Regents, SED administers State and federal grants and scholarships in 
higher education. NYSED website, http://www.highered.nysed.gov/ocue/he/structureofhe.html. 

32. SED provides direct financial aid to colleges and universities under N.Y. Education Law 
§ 6401, known as “Bundy Aid,” which is paid based on the number of degrees awarded by a 
higher educational institution in order to support the operation of that institution. It is a 
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“program of direct State aid to qualifying” institutions of higher education. McKinney’s 1968 
Session Laws, Gov. Rockefeller Statement p. 2380. 

33. “No portion” of “Bundy Aid” can “be used for the religious instruction ... or for the 
advancement or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; see also N.Y. Educ. Law § 
6401(2)(a)(iv). 

34. HESC administers the State’s financial aid and loan programs and supports the 
administration of federal student aid programs in New York. N.Y. Educ. Law § 652(2). 

35. HESC provides loan guarantees, grants, and scholarships, N.Y. Educ. Law § 655, much 
of it paid directly to colleges and universities, such as Columbia, 8 N.Y.C.R.R. § 2206.1, that 
enable students to fund their education at colleges and universities within the State. 

36. HESC requires that any financial aid is limited to students attending a program approved 
by SED. N.Y. Educ. Law §§ 604 & 605-a. 

37. Financial aid provided or guaranteed by HESC is made based on information given by 
both the student and the institution of attendance. 8 N.Y.C.R.R. § 2205.1. 

38. USDOE establishes policies for federal financial aid to education in order to assist 
institutions of higher learning. 20 U.S.C. § 1070(a)(5). 

39. USDOE regulates the operation of all parties involved in the financing process, 
distributes and monitors federal funds, and enforces equal access to education. USDOE website, 
http ://www2. ed.gov/about/what-we-do .html. 

40. On information and belief, USDOE provides awards, contracts, and research grants to 
higher educational institutions. 

41. USDOE distributes student federal grants and direct loans of federal funds that are paid 
directly, 34 C.F.R. 668.164, to colleges in order to finance the education of students attending 
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colleges and universities in the State. 20 U.S.C. § 1070a, 20 U.S.C. § 1070a-l, 20 U.S.C. § 
1070b, 20 U.S.C. § 1071, 20 U.S.C. § 1087aa. 

42. USDOE delegated to the Regents and SED the responsibility for detennining which 
higher educational institutions in New York State are eligible for federal student aid programs. 8 
N.Y.C.R.R. §4-1.1. In effect, the Regents and SED act as USDOE’s agents for accrediting 
colleges and universities for participation in federal student aid programs and programs 
providing institutions federal awards, contracts, and research grants. 

43. On information and belief, USDOE also provides funding to the Regents and SED that 
supports their turning higher education into a Feminist construct. 

IV. Feminism as a Religion 

44. A belief system need not be theistic in nature to be a religion but rather can stem from 
moral or ethical tenets that are held with the strength of traditional religious convictions. 

45. The U.S. Supreme Court has rejected the view that religion is defined solely in terms of 
a Supreme Being by noting that “Buddhism, Taoism, Ethical Culture, Secular Humanism,” and 
other non-theistic belief-systems are religions. 

46. The Equal Employment Opportunity Act, 42 U.S.C. § 2000e(j), defines the term 
“religion” as including “all aspects of religious observance and practice, as well as belief.” 

47. Title VII of the Civil Rights Act of 1964 definition of religion under 29 C.F.R. § 1605.1 
“define[s] religious practices to include moral or ethical beliefs as to what is right and wrong 
which are sincerely held with the strength of traditional religious views.” 

48. Religious beliefs are generally characterized by, among other traits, ultimate ideas; 
metaphysical beliefs; moral or ethical system; shared and comprehensive doctrine; and the 
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accoutrements of religion, such as founders, prophets, teachers, important writings, keepers of 
knowledge, structure or organization, holidays, and proselytizing. 

49. Five U.S. Courts of Appeals and the U.S. Southern District Court for New York have 
used the following criteria to detennine whether a belief system is a religion for purposes of the 
Establishment Clause: (a) most importantly is the nature of the ideas, do they address 
fundamental and ultimate questions having to do with deep and imponderable matters (a court 
must, at least to a degree, examine the content of the supposed religion to detennine whether the 
subject matter it comprehends is consistent with the assertion that it is, or is not, a religion); (b) 
do the ideas have a broader scope that lay claim to definitive and comprehensive truths; (c) least 
important, does the belief system have formal and external signs such as structure, organization, 
efforts at propagation, and observance of holidays similar to traditional religions. 

50. The Feminist doctrine advanced and aided by the defendants at Columbia University and 
IRWG: 

a. Provides followers with a faith-based certainty that they are the sole possessors of the 
highest form of truth to the answers of life’s persistent questions even though those truths 
cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives with thought patterns that make possible the 
description of realities, the formulation of beliefs, and the experiencing of inner attitudes, 
feelings, and sentiments. 

c. Provides a conscious push toward an ultimacy and transcendence that provide norms and 
power throughout life. 

d. Indoctrinates theories as to the place in the order of nature for males and females. 

e. Propagates basic attitudes to the fundamental problems of life. 

f. Provides answers on how to deal with certain situations that arise throughout life. 

g. Defines the fundamental concerns for humans in modern day society. 

h. Proselytizes moral codes of right and wrong. 

i. Inculcates comprehensive beliefs on matters ranging from the insignificant through the 
ordinary to the material which are accepted as true, such as the difference between right 
and wrong, good and evil, how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed it should be, purged of the evil elements 
which retard its progress toward the knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a Feminist world view with tenets for 
comprehension and commandments for conduct. 
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l. Mandates a lifestyle that requires a broad system for conduct in all spheres of existence, 
including appropriate acts of volition; correct thinking; and acceptable language, such as 
“issues” for “problems,” and “gender” for “sex” (unless it involves accusations of “sexual 
abuse”). 

m. Advocates beliefs that are based upon a faith to which all else is subordinate and which 
all else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various topics into a comprehensive belief system. 

p. Validates the spirit of its followers with importance, meaning, purpose, and security. 

q. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as Mary 
Wollstonecraft. 

51. The core of Columbia’s Feminist apple is IRWG with 75 teachers of which only four are 
male. 

52. Under Columbia University Statutes §§ 350 and 351, IRWG is an institute within 
Columbia University that conforms to the policies of appropriate faculty bodies as designated by 
the University President. Institutes have budgets for research expenses, clerical and technician 
help and receive allocations from departmental budgets for other research expenses or salaries. 
The direction of each institute is assigned to a coordinating committee or an administrative 
committee of the University. 

53. IRWG exists to specifically bring Feminism to the Columbia Community: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and structure 
that places the director on top, followed by administrative officers, instructors, and lastly 
the budding followers. 

b. IRWG’s administrators and teachers preserve and teach Feminist precepts. 

c. IRWG, as it admits, propagates Feminism through its Women’s Studies program with 
lectures, seminars, consciousness indoctrination sessions, publications, career 
preparations, counseling, historical revisionism, propagandizing, and unanimity of 
thought labeled “politically correct.” 

d. IRWG’s website states it “is the locus of interdisciplinary feminist scholarship and 
[feminist] teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of 
equality and justice that emerge in such discussions. And it links the questions of gender 
and sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 
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e. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of the 
year as important to Feminism. 

54. In the Feminism inculcated at Columbia and IRWG, scientific differences between the 
sexes are replaced with the faith-based premise that such differences are socially constructed; 
that is, they result from social programming. 

55. The Regents began promoting this doctrine before the creation of IRWG by declaring 
that “[b]oys and girls leam very early in life from their toys, their games, what they see on TV, 
and the way adults treat them to confonn to what is considered typical of their sex,” which is 
reinforced by education. Equal Opportunity for Women-A Statement of Policy and Proposed 
Action, Position Paper No. 14, p. 6 (1972). 

56. Such a disregard for neuroscience, evolution, biology, and physics makes the belief 
incomprehensible and incorrect—a characteristic of religion, but essential for the Regents and 
SED to justify the continuing imposition of Feminism as the dominant belief system in the 
State’s higher education. 

57. Feminism and the Regents’ policies avoid the scientific method in that their precepts are 
not the result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

58. Unlike scientific knowledge, Feminism and the Regents’ Feminist policies ignore later 
refinement in the face of new information. The Regents, as did the Catholic Church in the 
Middle Ages, decide which scientific evidence is acceptable and which unacceptable depending 
on whether it supports Feminist doctrine. 

59. For example, the Regents claim that females “do not get the same economic return on 
their education as men.” Equity for Women in the 1990s, Regents Policy and Action Plan, 
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Background Paper (1993)(the document contains two papers separately cited as Equity for 
Women-Action Plan ox Equity for Women-Background Paper). 

60. Females, however, earn more per unit of time worked than males. The average man 
spends 44% more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007, Table A-l, while the 
average woman makes 77% that of the average man. If the two were paid equally for their time 
actually worked, then the pay for the average woman should be 69.5% that of the average man— 
not 77%. 

61. Feminism and the Regents’ policies claim as unfair that “[t]he percentage of women in 
leadership positions ... continues to reflect a lack of access” to the “Glass Ceiling.” Equity for 
Women-Action Plan p. 2. 

62. Feminism and the Regents’ policies, however, fail to note the countervailing fact that the 
25 most dangerous occupations in America are 90% occupied by men; males are 20 times more 
likely to be killed or injured on the job; and over all occupations, men suffer 92% of the job 
related deaths while making up 50% of the work force. U.S. Department of Labor, Bureau of 
Labor Statistics, Current Population Survey, Employment and Fatalities by Gender of Worker 
(2006). It’s called the “Tombstone Basement.” 

63. Since men bear greater risks and burdens, then fairness requires them to enjoy more of 
the benefits, but the Regents and Feminism ignore this logical principle in order to propagate 
Feminist precepts. 

64. Feminism and the Regents’ policies claim that “[wjhen women and men have 
comparable education and experience, men are often paid more.” Equity for Women-Action Plan 
pp. 2-3. 
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65. Once again, this Feminist belief on which New York’s higher education has been partly 
modeled is merely dogma lacking in empirical data. Never married, college educated males who 
work full-time make only 85% of what comparable females earn. John Leo, Of Men, Women, 
and Money, (contributing editor U.S. News & World Report, citing Dr. Warren Farrell, Why Men 
Earn More). In 1960 it was 94%. 1960 U.S. Census of Population. 

66. Feminism and the Regents’ policies foist the belief that “[w]omen in mid-life see a 
greater disparity in their earning.” Equity for Women-Action Plan p. 3. 

67. Data from the National Longitudinal Survey, however, reveal that females between the 
ages of 18 and 34 have been out of the labor force 27 percent of the time, in contrast to 11 
percent for men, and females ages 45 to 54 who have recently re-entered the workforce after a 
five or 10-year break are competing against men who have had 20 years of continuous 
experience. Denise Venable, Wage Gap Myth. 

68. Feminism and the Regents’ policies assert that female faculty have “mean salaries lower 
than their male counterparts,” Equity for Women-Action Plan p. 4, while ignoring that among 
professors who produce an equal number of journal articles, men are likely to be paid the same 
or just slightly less than females. Dr. Warren Farrell, Why Men Earn More. 

69. These are just some of the Feminist beliefs adopted by the Regents as reasons for 
injecting Feminism into their higher education policies and requiring colleges and universities to 
operate in accordance with the Feminist creed. 

V. Standing 

70. Where the asserted basis for subject matter jurisdiction is also an element of the 
plaintiffs’ allegedly federal cause of action, the Second Circuit asks only whether—on its face— 
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the complaint is drawn so as to seek recovery under the Constitution, and if so, then it assumes or 
finds a sufficient basis for jurisdiction, and reserves further scrutiny for an inquiry on the merits. 

71. So whether Feminism is a religion is not a standing issue, since that goes to the merits. 
Taxpayer Standing 

72. History reveals that the Establishment Clause was intended to protect both against 
the kind of governmental encroachment that might lead to the establishment of a national 
religion and against the taxation of citizens in order to support religion. 

73. One of the injuries asserted in this action is the use of the plaintiff class taxpayers’ New 
York State and U.S. tax dollars for expenditures that violate the Establishment Clause. 

74. The plaintiff class challenges the constitutionality of expenditures that benefit IRWG, 
which are made by the Regents, SED, and HESC pursuant to statutory mandate under the 
following New York statutes that authorize specific appropriations and disbursements of New 
York taxpayer dollars to higher education. These are not general appropriations for day-to-day 
governmental operations: 

N.Y. Education Law § 6401 (“Bundy Aid”), the State pays money directly to Columbia 
for each degree awarded by IRWG in Women’s Studies, which benefits IRWG; 

N.Y. Education Law § 667 (“TAP”), 8 N.Y.C.R.R. § 2206.1, the State pays directly to 
Columbia funds for tuition assistance awards for students in Women’s Studies, which 
benefits IRWG; 

N.Y. Education Law § 667-c (“APTS”), 8 N.Y.C.R.R. § 2206.1, the State pays directly to 
Columbia funds for tuition awards for part-time students in Women’s Studies, which 
benefits IRWG; and 

N.Y. Education Law § 669-a, 8 N.Y.C.R.R. § 2206.1, the State pays directly to Columbia 
funds for tuition awards for veterans in Women’s Studies, which benefits IRWG. 

75. The plaintiff class challenges the constitutionality of expenditures that benefit IRWG, 
which are made by USDOE pursuant to statutory mandate under the following statutes passed by 
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Congress that authorize specific appropriations of federal taxpayer dollars to higher education. 

These are not general appropriations for day-to-day governmental operations: 

20 U.S.C. § 1070a(b)(8) & (g), Congress appropriates funds for Federal Pell Grants that 
are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to Federal Student 
Aid p. 13 (2010-11), for students in Women’s Studies, which benefit IRWG; 

20 U.S.C. § 1070a-l, Congress appropriates Academic Competitiveness Grants that are 
paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to Federal Student Aid p. 
15 (2010-11), for students in Women’s Studies, which benefit IRWG; 

20 U.S.C. § 1070b(b), Congress appropriates funds for Federal Supplemental Educational 
Opportunity Grants that are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, 

Guide to Federal Student Aid p. 13 (2010-11), for students in Women’s Studies, which 
benefit IRWG; 

20 U.S.C. § 1071(b), Congress appropriates funds for the Stafford Student Loan and Plus 
Loan Programs that are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to 
Federal Student Aid pp. 19, 21 (2010-11), for students in Women’s Studies, which 
benefit IRWG; 

20 U.S.C. § 1087aa(b) & (c), Congress appropriates funds for the Federal Perkins Loan 
Program that are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to 
Federal Student Aid p. 18 (2010-11), for students in Women’s Studies, which benefit 
IRWG; and 

On information and belief, Congress appropriates funds used for various awards, 
contracts, and research grants that are dispensed by USDOE to IRWG or Columbia for 
the benefit of IRWG. 

76. These State and U.S. statutes are not challenged on their face but that the funds 
authorized by the New York Legislature and Congress are being disbursed in a manner that 
benefit IRWG, a pervasively sectarian institution, and advances the religion Feminism in 
violation of the Establishment Clause. 

77. It does not matter that the funding authorized by the State Legislature and Congress 
flows through and is administered by executive agencies because the funds come from programs 
of specific disbursement by the State Legislature and Congress using their taxing and spending 
powers. 
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78. That Columbia may serve as a conduit for State and federal aid to IRWG does not 
exempt such aid from Establishment Clause restrictions. 

Non-economic Standing 

79. The inculcation, manifestation, and exposure of Feminism at Columbia is offensive to 
the plaintiff class and makes its members very uncomfortable with the result of interfering with 
the plaintiff class’s use and enjoyment of Columbia as members of the Columbia Community. 

80. The ubiquitous nature of Feminism at Columbia brings the class members into direct 
contact with the offensive religion; thereby, making it an uncomfortable part of their experience 
in using the facilities of Columbia or taking advantage of the benefits that Columbia provides as 
their alma mater, college, or employer. 

81. As one pre-discovery indication of the pervasiveness of Feminism at Columbia, the 
following searches on Columbia’s website provided the following results: 

“Feminist” yields 6020 references; 

“Feminism” yields 1440 references; 

“Masculinity” yields 613 references; 

“Masculine” yields 586 references; 

“Women’s issues” yields 1620 references; and 

“Men’s issues” yields 454 references. 

82. The Class Representative, as do other members of the class and as is their right, uses 
Columbia for library resources, career networking, e-mail services, discussion groups, career 
support, access to Columbia publications, attending various events, discounts and special offers, 
electronic learning, and pod-casts to listen to the newest ideas on campus. 

83. The Class Representative, as do other members of the class, receives communications 
from Columbia that enter his home through the U.S. Post and Internet disseminating the 
offensive orthodoxy of Feminism. 
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84. As an alumnus, the Class Representative may also take courses in Continuing 
Education’s auditing program without meeting the qualifications required of the general public 
and prepare for further graduate work through its Post Baccalaureate Studies. 

85. Such courses and studies, however, due to the Regents and SED’s spreading of 
Feminism throughout higher education, assure that the Class Representative will encounter and 
be confronted with unwelcome and offensive Feminist dogma from the Columbia administration, 
professors, counselors, materials, and school activities. 

86. The plaintiff class members are not simply bystanders from the general public using the 
courts to vindicate abstract value interests, or citizens uninvolved with Columbia complaining of 
the nonobservance by distant others of the Constitution. 

87. Neither are the alleged injuries in this case simply noncognizable, psychological 
consequences produced by a fleeting observation of personally disagreeable conduct. 

88. The class members repeatedly come into direct contact with Feminism and the 
unwelcome observation of the manifestations of Feminism that would require them to alter their 
behavior in order to avoid such. 

89. The prevalence of Feminism at Columbia makes the class members feel as nonadherents, 
outsiders, and not full members of the Columbia Community. 

90. The plaintiff class members are also made to feel that they are unwilling participants in a 
faith not their own when they enter a space dedicated to two separate functions, education and 
inculcating Feminism. 

91. For both taxpayer and noneconomic standing, the plaintiff class alleges injuries that are 
both “fairly traceable” to the allegedly unlawful conduct of the defendants and “likely to be 
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redressed by the requested relief,” since the relief sought is the cessation of the specifically 
identified and alleged unconstitutional conduct. 

VI. The Regents, SEP, HESC, and USDOE Aid the Religion Feminism 

The Regents and SED’s higher education policies on their face promote and favor the religion 
Feminism while inhibiting other contradictory viewpoints. 

92. Since at least 1984, the Regents and SED have abandoned neutrality and acted with the 
intent of endorsing, utilizing, and promoting a particular point of view in higher education—that 
of Feminism. 

93. The Regents and SED in 1984 started to remake higher education in accordance with 
Feminist doctrine that calls for the preferential treatment of females in areas where females were 
already leading males. The Regents required the adoption of Feminist beliefs and policies for 
higher education through their Statewide Plans and Policy Statements. 

94. Previously in 1972, the Regents required that higher education take the lead in advancing 
affirmative action for females in admission to colleges and degrees earned. Equal Opportunity 
for Women-A Statement of Policy and Proposed Action, Position Paper No. 14, pp. 6-8 (1972). 

95. The Regents’ purpose in 1972 was to balance the number of males and females gaining 
the benefits of higher education, see Regents Statewide Plan 1972, p. 103-04, since females only 
made up 44% of all New York college students, Regents Statewide Plan 1972, p. 103, so in 1972 
the Regents’ policy had a secular purpose. 

96. In 1984, however, when there were already more females attending and graduating from 
New York colleges and universities than males, the Regents’ Statewide Plan still had as a top 
priority increasing the number of females who attended and completed college programs. 

Regents Statewide Plan 1984. 
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97. The Regents Major Policy Statement for 1984 also required enhancing the college 
opportunities for females to not only attend college but to give them added assistance at ensuring 
their successful completion even though they were already graduating in higher numbers than 
males. 

98. In 1988, the Regents Statewide Plan continued the Feminist policy of preferential 
treatment for females by calling for the increased participation of females in underrepresented 
fields even though it would further decrease the number of males receiving college degrees. 
Regen ts Statewide Plan for 1988. 

99. In 1993, when over 55% of New York State’s college students were female, SED ORIS, 
and females earned 60% of the associate degrees, 54% of the bachelor degrees, and 58% of the 
master’s degrees, New York Annual Educational Summary 1990-91, Table 42, p. 50, the Regents 
made their major policy statement that further instilled Feminism into higher education, which is 
still in effect today: Equity for Women in the 1990s, Regents Policy and Action Plan, 
Background Paper (1993). 

100. Equity for Women requires establishing specific goals, indicators of progress, and a 
timetable for action to provide females with additional benefits and more preferential treatment 
in State colleges and universities that amount to a “super affirmative action” consistent with 
Feminist doctrine. 

101. Equity for Women creates a “comprehensive plan” and a “plan of action” for which “the 
entire educational community is accountable.” Equity for Women-Action Plan pp. 1, 6. 

102. The Equity for Women-Action Plan made Feminism the criterion for governing 
educational content, operations, monitoring, and decision making by the Regents, SED, HESC, 
and institutions of higher learning. 
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103. The Regents and SED lead and support the continuing execution of the plan, Equity for 
Women-Action Plan p. 6, which requires “the cooperation of members of faculties, boards of 
trustees ..., administrations of... colleges ..., as well as ... employers, and community 
members.” Id. p. 6. 

104. Equity for Women guides the SED’s actions with educators, educational institutions, 
and cultural institutions across the State, Equity for Women-Action Plan p. v., and requires SED 
to give significant weight to the advice provided by the Commissioner’s Statewide Advisory 
Council on Equal Opportunity for Women and Girls, id. p. 6. (There is no Council on Equal 
Opportunity for Men and Boys, which is consistent with Feminist precepts.) 

105. The Regents’ Equity for Women-Action Plan requires the following conformity with 
Feminist doctrine: 

a. Super affirmative action to increase the number of degrees received by females in those 
areas where they already receive well over 52%. Equity for Women-Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think and act [including speech] in order to achieve” 
super affirmative action goals for females. See id. p. 5. 

c. “Major changes in curriculum and teaching” to accord with “[c]urrent studies about 
learning patterns and the intellectual development of women” that ends up promoting 
female friendly strategies over those helpful to males. Id. p. 2. 

d. The SED staff to re-train faculty in the Feminist view of appropriate sex roles and 
provide “regular monitoring and reinforcement [of that view] in educational settings.” Id. 

p. 6. 

e. The SED staff to conduct “academic program reviews at colleges and universities” in 
order to determine whether gender specific patterns (traditional sex roles that resulted 
from six million years of evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” to increase the number of females enrolled in 
subjects such as mathematics, science, engineering, and computer technology with the 
quota numbers reported to Higher Education Data Systems, id. p. 7, which will further 
decrease the overall number of males graduating college. 
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g. “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action Officer 
Id. p. 9. 

h. Focusing the support networks of colleges and creating others to promote the hiring and 
placement of females, id. p. 9, even though more females than males are hired on 
graduating college. 

i. Developing, supporting, and promoting research on current issues facing females, but not 
males, that will be incorporated into teacher training by SED. 

106. The Regents’ Equity for Women-Action Plan assigned SED the “responsibility to 
monitor progress toward the [above] stated goals,” id. p. 11, which causes an excessive 
entanglement with the religion Feminism. 

107. In 2004, the Regents’ Statewide Plan recognized that a super majority of all college 
students were female, that females earned 63% of the Master’s degrees and a majority of the 
Doctoral degrees in the State, yet consistent with Feminist doctrine, the Regents showed no 
concern for rebalancing the numbers to achieve equity for men. 2004 Statewide Plan pp. 70, 72 
chart 17. 

108. As a result of the Regents’ enforcing Feminist precepts, today, females make up 58% of 
all New York’s college students, females receive over 55% of the Bachelor degrees, over 63% of 
the Master’s degrees, and over a majority of the Doctoral degrees. SED, ORIS. 

109. By 2016, females will receive 64% of the Associate’s degrees, over 60% of the 
Bachelor’s degrees, 53% of the Professional degrees, and 66% of the Doctoral degrees. National 
Center for Educational Statistics, Digest of Educational Statistics , Table 258. 

110. The Regents and SED, however, continue to enforce the same Feminist policies from 
26 years ago of ginning up the number of female graduates even though males are now the 
overwhelming minority in higher education in the State. 
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111. So why is this happening? Because the secular purpose that initially drove equal 
opportunity between the sexes in 1972 has turned into Feminist dogma—a religion that preaches 
females are the chosen ones deserving of preferential treatment with the result that the 
educational system will continue to focus on providing females benefits while ignoring males. 

112. There’s no other way to explain it. It’s no longer equality, since the results have gone 
far beyond equal treatment by the Regents and SED’s own measures. 

113. Since at least 1984, the Regents and SED have adopted Feminist beliefs as true in 
determining their educational policies for higher education, and then employed Feminist action 
plans based on those beliefs to create a higher educational system that operates consistent with 
and acceptable to Feminist doctrine while other contrary viewpoints are eliminated. 

114. The Regents and SED have demonstrated a preference for the particular creed 
Feminism and created an impermissible entwinement of religious and civic authority that 
advances Feminism through SED’s comprehensive, discriminating, and continuing surveillance 
to ensure Columbia and IRWG administrators and teachers think, speak, and act appropriately. 

115. The power and authority of the Regents and SED have been placed on the side of one 
particular set of believers—Feminists, which in effect forces others to conform to the 
establishment of Feminism or keep silent. 

116. Such risks the inevitable result of government incurring the hatred, disrespect, and even 
contempt of those who hold contrary beliefs. 

117. USDOE, by delegating its college accrediting responsibilities to the Regents, 
knowingly facilitates and aids the Regents and SED’s purpose and divisiveness in advancing 
Feminism. 
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The Regents, SED, HESC, and USDOE’s financing of higher education has an as applied 
aiding of the religion Feminism at Columbia’s IRWG. 

118. IRWG is considered an educational institution under 20 U.S.C. § 1681(c)(Title IX). 

119. The Regents, SED, HESC, and USDOE are responsible for and knowingly provide 
financing to Columbia and students pursuing Women’s Studies at IRWG that benefit IRWG—an 
institution by its own admission where a substantial portion of its functions are subsumed in the 
Feminist mission. 

120. IRWG’s website, under “History of the Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate major, concentrations of several varieties, 
and a graduate certification program” in Feminism while providing a lecture series titled 
“Feminist Intervention.” IRWG website, http://www.columbia.edu/cu/irwag/index.html. 

121. IRWG’s website, under “Programs of Study,” states the Institute provides a 
“theoretically diverse understanding” of feminism through “courses in feminist theory, inquiry, 
and method....” Id. 

122. The “Undergraduate and Graduate Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and scholarship.” Id. 

123. IRWG’s website, under “Calendar of Events,” lists events centered on Feminism. Id. 

124. According to the IRWG course guide, the Institute’s “[pjrimary courses focus on 
women, gender, and/or feminist or [lesbian] perspectives.” Id. 

125. All of IRWG’s functions serve the Feminist mission by advocating, instructing, 
promoting, inculcating, supporting, and providing training in Feminist doctrine. 

126. IRWG imposes on its employees and students a unitary belief system of Feminist 
orthodoxy that dictates thought, speech, and conduct. 
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127. Consistent with Feminist precepts, IRWG advocates that the civil rights of today’s 
males be minimized or eliminated not just as punishment for the alleged past wrongs of their 
forefathers but to assure the preferential treatment of modern-day females in determining the 
occupants of the prestigious and influential positions in current American society and into the 
indefinite future. 

128. IRWG’s Women’s Studies program instructs, trains, supports, furthers, cultivates, and 
advocates strategies and tactics for demeaning and abridging the rights of men in accordance 
with Feminist doctrine. 

129. IRWG propagates false Feminist myths about males. 

130. IRWG, in accordance with Feminism, stereotypes males as the primary cause for most, 
if not all, the world’s ills throughout history. Females, on the other hand are credited with 
inherent goodness for as Dr. Warren Farrell said, “Feminists call it sexism to refer to God as He; 
they don’t call it sexism to refer to the Devil as He.” 

131. IRWG instills the Feminist beliefs that males are oppressors and females the victims, 
and males reap the rewards of society while females shoulder the burdens. 

132. IRWG propagates the Feminist belief that males are responsible for most of the 
battering between the sexes when females batter males to the same extent or more. Martin 
Fiebert, Annotated Bibliography Assaults by Women, Department of Psychology, California 
State University, www.csulb.edu/~mfiebert/assault.htm. 

133. IRWG follows the Feminist line that hides inconvenient facts, such as among the 
elderly, caretaker wives are most likely to abuse their older, sicker husbands, and females 
worldwide commit more dating violence than their male counterparts. 
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134. IRWG propagates the Feminist illusion that only females sacrifice for others when it is 
more likely for a man to sacrifice for someone else. For instance, all the firefighters and police 
who died on 9/11 were men, and only 20% of the male passengers survived the Titanic while 
74% of the females lived. 

135. IRWG advocates the Feminist precept that females should receive preferential 
treatment at the expense of the violation of men’s rights because men are the disposal sex. 

136. IRWG, as does Feminism, justifies paternity and maturity fraud as well as parental 
alienation when it is engaged in by a female. 

137. IRWG propagandizes the Feminist notion that when men are disadvantaged it is solely 
their fault, such as dying sooner than females, doing worse in almost everything in school, being 
less likely to attend college, paying for children their ex-wives have turned against them, being 
sentenced to more time for the same crime, having to register for the draft, or comprising more 
of the homeless. 

138. IRWG, as does Feminism, advocates the punishment of men for speaking as they will 
and acting as they chose even when such actions do not violate any laws. 

139. IRWG cultivates the preconceived Feminist judgment that children raised by single 
mothers do better in comparison to children raised by single fathers. 

140. IRWG provides information consistent with Feminist doctrine on how females can 
engage in violence against males, even premeditated murder, and escape just punishment by 
falsely accusing the male of abuse. 

141. IRWG offers only a Feminist curriculum that is deficient of texts and instruction 
providing a countervailing masculine view. 
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142. IRWG, consistent with Feminist doctrine, exalts females over males in most endeavors 
except for example dying to defend this country. 

143. By its own admission, IRWG is the “locus” of Feminist instruction at Columbia. 

144. IRWG has a catalogue of Feminist activities that permeate it and whatever secular 
teaching at IRWG may exist cannot be separate from its Feminist mission. 

145. Since SED has approved and periodically re-approves IRWG’s operations and offering 
of Women’s Studies degrees, 8 N.Y.C.R.R. §§ 52.1 & 52.2, Columbia receives “Bundy Aid” 
under N.Y. Educ. Law § 6401 for each IRWG Women’s Studies degree conferred and Columbia 
receives directly State and federal financial aid for IRWG students. 

146. Both Bundy and governmental student financial aid benefit IRWG. 

147. The funding that benefits IRWG originates from State and federal taxes that the New 
York Legislature and Congress appropriate for higher education and respectively mandate the 
Regents, SED, HESC, and USDOE to expend. See above 74, 75. 

148. On information and belief, IRWG also receives from USDOE financial awards, 
contracts, and research grants appropriated and mandated by Congress for higher education. 

149. Whenever government funding flows to an institution in which a substantial portion of 
its functions are subsumed in a religious mission, here Feminism at IRWG, the aid is considered 
to have a principal or primary effect of advancing religion even though the Legislature and 
Congress designated the funds for secular purposes. 

150. IRWG administrators and teachers indoctrinate Feminism by supporting and instructing 
persons in a body of Feminist doctrine or principles, initiating persons by means of Feminist 
doctrinal instruction, imbuing persons with a Feminist partisan or ideological point of view, and 
inculcating Feminism. 
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151. On information and belief, State and federal funds paid directly to Columbia—Bundy 
Aid that benefits IRWG, student aid that benefits IRWG, or awards, contracts, and grants 
designated for IRWG—help indoctrinate Feminism by financing the materials used at IRWG and 
the salaries of IRWG employees who administer and daily preside over Feminist courses, 
meetings, lectures, seminars, consciousness raising sessions, publications, counseling, and career 
advising for which the goals are to convince persons to turn their will and their lives over to the 
care of Feminism. 

152. Such governmentally funded activities result in the impermissible governmental 
indoctrination of religion. 

153. By the end of fiscal year 2009, federal advances to Columbia University, which are 
listed as liabilities on Columbia’s balance sheet, totaled $ 76.7 million, a portion of which on 
information and belief benefited IRWG. 

154. By the end of fiscal year 2009, USDOE had made available to Columbia $234.7 million 
from the Stafford Loan and Federal Plus Loan programs (separately listed in Columbia’s 
financial notes) of which a portion benefited IRWG. 

155. For fiscal 2009, federal tuition aid grants, federal supplemental educational opportunity 
grants, and Pell grants were provided Columbia in the area of $9 million, a portion of which 
benefited IRWG. 

156. Total federal awards to Columbia University in fiscal 2009 were $686,700,000. 
“Awards include all federal assistance entered into directly between the University and the 
federal government” and “pass-throughs, which are not student loans.” Columbia University, 
Notes to Summary Schedule of Expenditures of Federal Awards Year Ended June 30, 2009. 
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157. Of the total federal awards to Columbia as of June 2008, the latest available, $17.6 
million originated with USDOE, which on infonnation and belief benefited IRWG. 

158. Columbia’s total operating budget for fiscal 2008 was $3 billion and for 2009 was $3.2 
billion. 

159. From 1996 to 2009, SED has paid to Columbia well over $40 million in Bundy Aid, a 
portion of which benefited IRWG. 

160. For academic years 2005 through 2007, HESC provided Columbia University with over 
$5 million for grants, scholarships, and other awards, a portion of which benefited IRWG. 

161. On information and belief, Columbia University invests significant amounts in IRWG 
from the above sources, fflf 153-60, which its managerial accounting practices will reveal through 
discovery. 

162. The Regents, SED, and HESC’s educational policies and funding and USDOE’s 
funding directly enable and endorse the inculcating of Feminism at Columbia and IRWG. 

163. An objective-reasonably person would perceive the Feminism manifested at Columbia 
and IRWG to be governmentally sponsored and supported religious activity. 

VII. Relief Sought 

164. Declare unconstitutional for violating the Establishment Clause and enjoin the State 
defendants’ policies and plans that require the institutionalization of Feminism at Columbia and 
IRWG. 

165. Declare that the use of New York State and federal funds to aid Feminism at IRWG 
violates the Establishment Clause. 

166. Enjoin the State and Federal defendants from expending governmental funds that 
benefit Feminism at IRWG. 
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167. Such other relief as this Court deems just and proper. 

168. The plaintiff class requests a jury trial. 


Dated: December 10, 2010 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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U.S. and N.Y. State sued for aiding Feminism at Columbia University. 

A federal class-action lawsuit filed on December 13 th accuses the U.S. Department of 
Education and N.Y. State Regents of violating the Establishment Clause of the Constitution. 

The Regents require that Columbia University and other colleges in New York operate in 
accordance with the modem-day religion “Feminism,” and both the Regents and U.S. 
Department of Education partially finance Columbia’s Institute for Research on Women and 
Gender Studies, which proselytizes the belief-system Feminism. 

The U.S. Supreme Court and five federal courts of appeals do not require a god-centered 
belief-system in order to forbid the aiding of religion by federal or state governments. Legally, 
religion exists when moral and ethical precepts are held with the strength of traditional religious 
convictions. 

N.Y. City attorney Roy Den Hollander brought the action after the U.S. Second Circuit 
Court of Appeals threw out his prior lawsuit alleging that Columbia discriminated against men 
by only having a Women’s Studies program. In that case, the Second Circuit ruled that any 
hann caused men by the lack of a Men’s Studies program was “speculative.” Strange that the 
federal courts don’t say the same about the lack of a girls’ sports team when a college only has a 
guys’ team. Apparently the law is adjudicated one way under Title IX for girls and another way 
for guys. 

The Second Circuit also dismissed the prior case claim that N.Y. and the U.S. aided the 
religion Feminism because the plaintiff did not show the obvious—that he has taxpayer status 
under the law. 

In this second suit, Den Hollander states the obvious—four times—and provides an 
abundance of plausible allegations that Feminism is a religion and is promoted and financed by 
the State and federal government at Columbia in violation of the Establishment Clause. 

This second case does not allege any Title IX or equal protection violations because men, 
the disposable sex, have no rights whenever they might interfere with the preferential treatment 
of females. 



Roy Den Hollander | 


HOMF. 

"ANTI-FEMINIST LAWYER"—N.Y. Times 

EVOFUTTONARTFY CORRECT CYCLOPEDIA ARTICLES RFFN-SCAMMFD.COM ROY’S RFSTJMF. CONTACT ROY AT RDHHHfaYAHOO.COM 


Women's Studies or Miss Columbia II Media Coverage 

(Reverse chronological order of known coverage) 


No coverage at all 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- X 

ROY DEN HOLLANDER, : 

Plaintiff, : 

-against- : 10 Civ. 9277 (LTS) (HBP) 

MEMBERS OF THE BOARD OF : (ORIGINAL FILED BY E.C.F.) 

REGENTS OF THE UNIVERSITY OF : 

THE STATE OF NEW YORK, in their : 

official and individual capacities, et al ., : 

Defendants. : 

- X 

MEMORANDUM OF LAW IN SUPPORT OF 
THE STATE DEFENDANTS’ MOTION 
TO DISMISS THE COMPLAINT 

Defendants the members of the Board of Regents of the University of the State of New 
York; Merryl Tisch, Chancellor of the Board of Regents; Commissioner David M. Steiner of the 
New York State Education Department ("SED"); and Elsa Magee, Acting President of the New 
York State Higher Education Services Corporation ("HESC") (collectively, the "State 
Defendants)," 1 by their attorney, ERIC T. SCFINEIDERMAN, Attorney General of the State of 
New York, respectfully submit this memorandum of law in support of their motion to dismiss the 
complaint pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. 

PRELIMINARY STATEMENT 

The current complaint is a slightly trimmed-down version of that in Hollander v. Institute 
for Research on Women and Gender at Columbia University, et al, 08 Civ. 7286 (LAK) 


Although the complaint names each of the State Defendants in both their official and 
individual capacities, plaintiff seeks only declaratory and injunctive relief, which is properly 
awarded only against official-capacity defendants. See Complaint ("Compl."), 164-67. 
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("Hollander /"), in which the same lead plaintiff 2 sued the same State and Federal defendants (or 
their predecessors in office), for the same acts, on the same legal theory. The District Court, 
Lewis A. Kaplan, J., dismissed the complaint in Hollander I for lack of standing and on the 
merits. Hollander /, 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009). The United States Court of 
Appeals for the Second Circuit summarily affirmed on standing grounds, without reaching the 
merits. Hollander /, 372 Fed. App'x 140 (2d Cir. 2010). Plaintiff never sought review in the 
United States Supreme Court. 

Plaintiff now seeks to re-litigate the very claim previously brought, and previously 
dismissed, against the same State and Federal defendants in Hollander I. The complaint should 
be dismissed because, under principles of res judicata or claim preclusion, the judgment in 
Hollander I bars this action. Furthermore, on the merits, the complaint fails to state a claim for 
relief. 

FACTS 

Plaintiff Roy Den Hollander is a New York State resident and an alumnus of Columbia 
University. (Complaint ["Compl."], 13) He asserts an interest in attending continuing 

education courses at his alma mater, but alleges that he is deterred from doing so because he 
expects to be exposed to "unwelcome and offensive Feminist dogma from Columbia 
administration, professors, counselors, materials, and school activities." {Id., 84-85) 

Furthermore, he contends that Columbia University’s Institute for Research on Women and 
Gender Studies, promotes what plaintiff conceives of as the Religion of Feminism with the 
active regulatory and financial assistance of the defendants, in violation of the Establishment 

As in this case, plaintiff sought to prosecute his earlier claims in the form of a class 
action. The disposition of the earlier case mooted the question of class status. 

3 

That Hollander I complaint named additional defendants and asserted additional claims 
not named or asserted in the present action. 


2 
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Clause. {Id., 1ffl 18-69, 92-163) 

A. Hollander I 

On August 18, 2008, plaintiff brought essentially the same lawsuit, against essentially the 
same defendants. {Hollander I Docket, Document 1) On December 1,2008, plaintiff filed an 
amended complaint naming an additional individual plaintiff and purporting to proceed as a class 
action. {Hollander I Docket, Document 17) On April 15, 2009, Magistrate Judge Kevin 
Nathaniel Fox issued a Report and Recommendation recommending dismissal on the grounds of 
standing. {Hollander I Docket, Document 33) On April 24, 2009, District Judge Lewis Kaplan 
adopted the Report and Recommendation and, in addition, found that the complaints failed to 
state a cause of action on the merits. {Hollander 1 Docket, Document 36) On April 16, 2010, the 
United States Court of Appeals for the Second Circuit affirmed the District Court's decision, 
resting entirely on standing grounds, by summary order. Hollander v. Institute for Research on 
Women & Gender at Columbia University, et al., 09-1910-cv, 372 Fed. App'x 140 (2d Cir. 

2010). Plaintiff did not seek further review in the Supreme Court. 

B. The Present Action 

On December 13, 2010, plaintiff filed the present action. The only real differences 
between Hollander I and the present action is that plaintiff has now dropped the Columbia- 
affiliated defendants he previously sued, and the Equal Protection and Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681, et seq., claims he also raised, in Hollander I. 

{Hollander I Docket, Document 1) As before, plaintiff claims that Columbia promulgates a 
religion of Feminism, and that the New York State and Federal governments, through regulation 
and financial aid to colleges and students, promote the Religion of Feminism and thereby violate 
the Establishment Clause. 
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C. The State Defendants: Powers and Responsibilities 

The different State Defendants have different roles in higher education. First, the Board 
of Regents, its Chancellor, and the Commissioner of Education have various regulatory powers 
and oversee some forms of financial assistance to students and to institutions of higher 
education. Second, HESC provides certain financial aid to students and guarantees student 
loans. 

1. The Regents and the Commissioner: Since 1784, the Regents of the University 
of the State of New York have been empowered “to encourage and promote education, to visit 
and inspect its several institutions, to distribute to or expand or administer for them such property 
or funds as the state may appropriate therefor or as the university may own or hold in trust or 
otherwise.” N.Y. Educ. Law § 201; see also N.Y. Educ. Law § 202 (describing organization of 
the Board of Regents); N.Y. Const., Art. 11, § 2 (continuing Board of Regents). The Regents 
appoint a Commissioner of Education to head the New York State Education Department, which 
“is charged with the general management and supervision of all public schools and all of the 
educational work of the state, including the operations of The University of the State of New 
York.” N.Y. Educ. Law § 101. 

All institutions of higher education in New York State, whether public or private, are part 
of the University of the State of New York, and must comply with its rules or any applicable 
laws. See N.Y. Educ. Law § 214. The Regents, the Commissioner, or any of their 
representatives “may visit, examine into and inspect, any institution in the university,” and 
require reports. N.Y. Educ. Law § 215. The Regents may suspend the charter, or other rights 
and privileges, of any institution in the University of the State of New York “[f]or refusal or 
continued neglect... to make any report required, or for violation of any law or any rule of the 
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university.” Id. The Regents have broad power to “exercise legislative functions concerning the 
educational system of the state, determine its educational policies, and ... establish rules for 
carrying into effect the laws and policies of the state, relating to education.” 4 N.Y. Educ. Law 
§207. 

Particularly relevant to the issues in this cases is the power of the Regents to “register 
domestic and foreign institutions in terms of New York standards, and fix the value of degrees, 
diplomas and certificates issued by institutions of other states or countries and presented for 
entrance to schools, colleges and the professions in this state." N.Y. Educ. Law § 210. Pursuant 
to this authority, the Regents have set requirements for earned undergraduate and graduate 
degrees. See 8 N.Y.C.R.R. § 3.47. 

The basic requirement is that “[n]o earned undergraduate or graduate degree shall be 
conferred unless the applicant has completed a program registered by the department [of 
Education].” 8 N.Y.C.R.R. § 3.47(a)(1). The Regents have established standards governing the 
eligibility of students to pursue undergraduate or graduate degrees, see 8 N.Y.C.R.R. 

§ 3.47(a)(2), and general standards applicable to all registered undergraduate and graduate 
degrees. See 8 N.Y.C.R.R. § 3.47(c), (d). Currently, the Regents have registered 150 different 
degree programs that may be offered by qualifying institutions in New York State, including 20 
in explicitly religious subjects, ranging from the S.M.B. degree for a Bachelor of Sacred Music 


One limit on the Regents’s authority is relevant to the issues raised in this case: “But no 
enactment of the regents shall modify in any degree the freedom of the governing body of any 
seminary for the training of priests or clergymen to determine and regulate the entire course of 
religious, doctrinal, or theological instruction to be given in such institution.” N.Y. Educ. Law § 
207. As a result, although the Regents have broad general regulatory authority over explicitly 
religious educational institutions, such as seminaries, they have no authority to judge the 
correctness of any religious teaching. See Warder v. Bd. of Regents, 53 N.Y.2d 186, 440 
N.Y.S.2d 875 (1981), cert, denied, 454 U.S. 1125 (1981) (denial of charter to seminary upheld 
when based on finding of secular, academic deficiencies). 
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to the S.T.D. degree for a Doctor of Sacred Theology. See 8 N.Y.C.R.R. § 3.50 (listing 
registered degrees). 

“[Ejvery curriculum creditable toward a degree offered by institutions of higher 
education” in New York State must be registered with SED.' See 8 N.Y.C.R.R. § 52.1(a)(1). 
Under authority granted by the Regents, the Commissioner has set standards for the registration 
of undergraduate and graduate curricula. See 8 N.Y.C.R.R. § 52.2. The Commissioner’s 
standards address such objective criteria as financial resources and physical plant and equipment, 
see 8 N.Y.C.R.R. § 52.2(a), sufficient, trained faculty, see id. § 52.2(b), minimum amounts of 
full-time equivalent study with adequately available course selections, see id. § 52.2(c), and 
various other requirements concerning admission to programs of study and administration, see 
id. § 52.2(d)-(f). “Registration or reregistration of a curriculum may be denied if the 
commissioner finds that curriculum, or any part thereof, not to be in compliance with statute or 
this Title.” 8 N.Y.C.R.R. § 52.2(1). 

The Commissioner and the Regents can refuse to register proposed degree programs if 
they fail to meet these secular, religion-neutral academic standards. See Moore v. Bd. of Regents, 
44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (upholding denial of registration for Ph.D. programs in 
English and History at the State University of New York at Albany based upon lack of sufficient 
faculty resources); Warder v. Bd. of Regents, 53 N.Y.2d 186, 440 N.Y.S.2d 875 (1981), cert, 
denied, 454 U.S. 1125 (1981) (upholding denial of charter to seminary based upon finding of 
secular, academic deficiencies). 

Beyond their regulatory role in higher education, the Regents and SED also have a 

All courses offered must be “part of a registered curriculum,” but individual courses are 
not themselves registered. See 8 N.Y.C.R.R. § 52.1(f); see also id. § 52.2 (describing 
registration standards). The institution must, however, describe courses offered in writing and 
state their subject matter and requirements. See 8 N.Y.C.R.R. § 52.2(c)(1). 
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financial role. Non-profit colleges and universities incorporated by the Regents maintaining one 
or more registered degree programs and meeting various educational standards receive cash 
awards, known as “Bundy Aid,” see Excelsior Coll. v. N.Y. State Educ. Dep't, 306 A.D.2d 675, 
761 N.Y.S.2d 700 (3d Dep’t 2003), based on the number and type of earned degrees awarded. 
See N.Y. Educ. Law § 6401. ' 

2. HESC: HESC is an educational corporation and an agency of the State of New 
York created to administer New York State’s financial aid programs and the Federal Family 
Education Loan Program (“FFELP”) in New York State. See N.Y. Educ. Law, § 652(2)(a)-(c), 
20 U.S.C. § 1071, et seq. HESC guarantees higher education loans made by private lenders 
under FFELP to New York State residents or to persons attending colleges or vocational schools 
in New York State. See N.Y. Educ. Law § 680(l)(b); 20 U.S.C. § 10850- HESC also 
administers programs providing direct grants of financial aid to students. See N.Y. Educ. Law 
§§ 666-669 (general awards), 670-680 (performance-based awards). All of these grants and 
loans are made to students, who may use the proceeds to attend any eligible institution of higher 
education and take any course of instruction approved for that institution. See N.Y. Educ. Law 
§661. 

STANDARD OF REVIEW 

Rule 12(b)(1) 

Under Fed. R. Civ. P. 12(b)(1), a complaint is properly dismissed for lack of subject 
matter jurisdiction if the court “lacks statutory or constitutional power to adjudicate it.” 
Makarova v. United States, 201 F.3d 110, 113 (2d Cir. 2000). “In considering a motion to 
dismiss for lack of subject matter jurisdiction, [courts] accept as true all material factual 
allegations in the complaint. However, argumentative inferences favorable to the party asserting 
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jurisdiction should not be drawn.” Atlantic Mut. Ins. Co. v. Balfour Maclaine Int’l Ltd., 968 F.2d 
196, 198 (2d Cir. 1992) (internal citations omitted). In evaluating jurisdictional issues, the court 
may also properly consider matters outside the pleadings, including state and federal law. 
Morrison v. Nat’l Austl. Bank Ltd., 547 F.3d 167, 170 (2d Cir. 2008), aff’d, - U.S. ~, 130 S. Ct. 
2869 (2010). 

Rule 12(b)(6) 

To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), “a complaint must contain 
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”’ 
Ashcroft v. Iqbal, — U.S.--, 129 S. Ct. 1937, 1949 (2009) {quoting Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 570 (2007)). “A claim has facial plausibility when the plaintiff pleads factual 
content that allows the court to draw reasonable inferences that the defendant is liable for the 
misconduct alleged.” Id. This rule does not compel a litigant to supply “detailed factual 
allegations” in support of his claims, Twombly, 550 U.S. at 555, “but it demands more than an 
unadorned, the-defendant-unlawfully-harmed-me accusation,” Iqbal, 129 S. Ct. at 1949. “A 
pleading that offers ‘labels and conclusions’ ... will not do.” Id. {quoting Twombly, 550 U.S. at 
555). “Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of‘further factual 
enhancement.’” Id. {quoting Twombly, 550 U.S. at 557). A complaint states a plausible claim 
when the non-conclusory facts that a plaintiff alleges allow the court “to draw the reasonable 
inference that the defendant is liable for the misconduct alleged.” Id. (emphasis added). 

As demonstrated below, plaintiffs claim fails to meet the relevant standards. 
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ARGUMENT 
POINT I 

THE ACTION SHOULD BE DISMISSED ON 
THE GROUNDS OF RES JUDICATA 

In Friarton Estates Corp. v. City of New York, 681 F.2d 150, 158 (2d Cir. 1982), Judge 
Friendly justified a long discussion of plaintiffs prior litigation because "mere statement is all 
that is required to support the [defendant's] argument of res judicata." So too here. No extended 
argument is necessary to prove that, under principles of res judicata or claim preclusion, the 
judgment in Hollander I bars this action. 

"Public policy dictates that there be an end to litigation; that those who have contested an 
issue shall be bound by the result, and that matters once tried shall be considered forever settled 
between the parties." Baldwin v. Travelling Men's Ass'n, 283 U.S. 522. 525 (1931). "Under the 
doctrine of res judicata, or claim preclusion, '[a] final judgment on the merits of an action 
precludes the parties or their privies from relitigating issues that were or could have been raised 
in that action.'" St. Pierre v. Dyer, 208 F.3d 394, 399 (2d Cir. 2000) ( quoting Federated Dep't 
Stores, Inc. v. Moitie, 452 U.S. 394, 398 (1981)). 

Res judicata or claim preclusion bars re-litigation of issues that were or could have been 
raised in an earlier action if the earlier action was concluded with a final judgment on the merits, 
by a court of competent jurisdiction, in a case involving the same parties or their privies, and the 
same cause of action. See Allen v. McCurry, 449 U.S. 90. 94 (1980); EDP Computer Sys., Inc. 
v. United States, 480 F.3d 621,624 (2d Cir. 2007). This action involves the same plaintiff and 
the same defendants as were involved in Hollander I, except for some that were dropped; raises 
the same claims as in Hollander I, except for some that were dropped; and is brought in the same 
Court as Hollander I. The only element that might give any pause at all is whether a final 
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judgment dismissing Hollander I on grounds of standing is a final judgment "on the merits." 

Although a dismissal on grounds of standing is not "on the merits" on the substance of 
the claims asserted, it is "on the merits" on the question of standing itself. See Mrazek v. Suffolk 
Cnty. Bd. of Elections, 630 F.2d 890, 898, n. 10 (2d Cir. 1980) ("the issue of Mrazek's and 
Migliore's standing, by all accounts, has been determined adversely to them in the state courts 
and that decision is binding upon us under principles of res judicata."); Coll. Sports Council v. 
Dep't ofEduc., 465 F.3d 20, 22-23 (D.C. Cir. 2006) (affirming on res judicata grounds 
determination that plaintiffs lacked standing); Perry v. Sheahan, 222 F.3d 309, 318 (7 th Cir. 
2000) ("The determination that Perry lacked standing in Perry / precludes relitigation of the 
same standing argument in Perry II ."). The determination in Hollander I that plaintiff lacks 
standing to maintain this action is, therefore, res judicata in Hollander II. 

Nor does it matter that plaintiff may be trying to assert different or better grounds for 
standing in Hollander II than he did in Hollander I. See Compl., 70-91. None of the facts 
upon which plaintiff now seeks to rely to establish standing is new; they could have been 
presented to the Court in Hollander 1. "Only facts arising after the complaint was dismissed — or 
at least after the final opportunity to present facts to the court — can operate to defeat the bar on 
issue preclusion." Perry, 222 F.3d at 318. Plaintiff was judged to lack standing in Hollander I. 
That judgment precludes him from asserting standing to maintain this duplicative action. 
Therefore, the complaint should be dismissed. 

POINT II 

THE ESTABLISHMENT CLAUSE CLAIMS MUST BE DISMISSED 
BECAUSE “FEMINISM” IS NOT A RELIGION AND THE STATE 

DEFENDANTS’ ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

Plaintiffs claim that the State Defendants have violated his rights under the 
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Establishment Clause “by requiring] higher education institutions ... to adhere to the doctrine 
of Feminism" and "expend public funds, which are appropriated by the New York State 
Legislature and mandated for higher education, in support of the inculcation of Feminism,” 
(Compl., 3-4), which plaintiff conceives of as a religion, {id ., 44-69) fails because 

“Feminism” is not a religion, but a secular academic point of view, and, as such, not the proper 
subject of an Establishment Clause challenge. Furthermore, even assuming that “Feminism” is a 
religion, the State Defendants’ enforcement of secular, religion-neutral educational standards and 
provision of generally-available financial aid to institutions and students do not violate the 
Establishment Clause. 

A. “Feminism” is Not a Religion for 

Purposes of the Establishment Clause 

Plaintiff appears to believe that some adherents of the secular viewpoint commonly 
known as “feminism” hold to it with the fervor often associated with religion. (Compl., 48- 
50) But the Constitution does not prohibit the establishment of, or protect the free exercise of, 
philosophies or viewpoints that share characteristics with religion; it prohibits the establishment, 
and protects the free exercise, of religion and only religion. “A way of life, however virtuous or 
admirable, may not be interposed as a barrier to reasonable state regulation ... if it is based on 
purely secular considerations; to have the protection of the Religion Clauses, the claims must be 
rooted in religious belief.” Wisconsin v. Yoder, 406 U.S. 205, 215 (1972); see also Thomas v. 
Review Bd., 450 U.S. 707, 713 (1981) ("Only beliefs rooted in religion are protected by the Free 
Exercise clause, which, by its terms, gives special protection to the exercise of religion.”). 

The Supreme Court, having clarified decades ago that the First Amendment’s Religion 
Clauses apply only to religion, and abandoned earlier suggestions that they apply as well to 
secular beliefs functionally equivalent to religion, see U.S. v. Seeger, 380 U.S. 163, 166 (1965) 
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and Welsh v. U.S., 398 U.S. 333, 340 (1970) (both expanding the Selective Service Act’s 
exemption for conscientious objectors to include objectors with non-religious moral or ethical 
beliefs and suggesting that a different reading might violate the Religion Clauses), has not since 
attempted to define “religion.” See Stanley Ingber, Religion or Ideology: A Needed Clarification 
of the Religion Clauses, 41 Stan. L. Rev. 233, 264 (1989) (“While explicitly acknowledging the 
need to distinguish religion from other belief systems,... the Court remains unwilling to 
commence the task.”). In the absence of cases requiring it to decide whether a given belief is 
“religious,” the Court can hardly be blamed for declining to take on “a difficult and delicate task.” 
Thomas, 450 U.S. at 714. But lower courts and commentators have struggled with the question, 
mainly in Free Exercise cases, but not, as relevant here, in Establishment Clause cases. 

The scholarly commentary on how or whether to define religion is voluminous. 6 Lower 
courts have evolved three-part tests, see Africa v. Commonwealth of Penn., 662 F.2d 1025, 1032- 
1036 (3d Cir. 1981), and ten-part tests, see U.S. v. Meyers, 93 F.3d 1475, 1482-85 (10 th Cir. 
1996). The Second Circuit, for its part, has attempted a broad, but not boundless, definition in 
Free Exercise cases: 

The term “religion” was defined by the Supreme Court nearly 100 
years ago ... as having reference to a person’s views of his 
relationship to his Creator. This definition seems unduly narrow 
today. In every religion there is an awareness of what is called 
divine and a response to that divinity. . . . But, there are religions 
which do not positively require the assumption of a God, for 
example, Buddhism and the Unitarian Church. Hence a broader 
definition of the word religion - one which we think more 
accurately captures its essence - is that formulated by the 
pre-eminent American philosopher, William James, who said 
religion means: “the feelings, acts, and experiences of individual 


An up-to-date summary of the scholarly literature can be found in Jeffrey Usman, 
Defining Religion: The Struggle to Define Religion Under the First Amendment and the 
Contributions and Insights of Other Disciplines of Study, 83 N. Dak. L. Rev. 123 (2007), citing 
and discussing the principal works appearing in the last few decades. 
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men in their solitude, so far as they apprehend themselves to stand 
in relation to whatever they may consider the divine.”... In 
referring to an individual’s relation to what he considers the 
divine, Professor James used the word “divine” in its broadest 
sense as denoting any object that is godlike, whether it is or is 
not a specific deity. 

U.S. v. Moon, 718 F.2d 1210, 1226-27 (2d Cir. 1983) (internal citations omitted). 

One common thread in all these purported tests and definitions is that, in Free Exercise 
cases, what matters is the subjective perspective of the believer, not an objective examination of 
whether the purportedly religious belief is shared by others or doctrinally correct. See Patrick v. 
LeFevre, 745 F.2d 153, 157 (2d Cir. 1984) (“courts have jettisoned the objective, content-based 
approach previously employed to define religious belief, in favor of a more subjective definition 
of religion, which examines an individual’s inward attitudes towards a particular belief system”). 

This “expansive definition of religion has been developed primarily to protect an 
individual’s free exercise of religion, recognizing that an individual’s most sincere beliefs do not 
necessarily fall within traditional religious categories.” United States v. Allen, 760 F.2d 447, 450 
(2d Cir. 1985). “Free Exercise cases generally involve claims brought by individuals or groups 
claiming to belong to a cognizable religion,” Alvarado v. City of San Jose, 94 F.3d 1223, 1227 
(9th Cir. 1996), and thus necessarily involve determining whether the claimants ’ beliefs are 
religious. 

In contrast, “Establishment cases usually, though not always, involve well known 
religions, because these are most likely to generate the dangers the clause is designed to prevent.” 
Alvarado, 94 F.3d at 1227; see also George C. Freeman III, The Misguided Search for the 
Constitutional Definition of "Religion”, 71 Geo. L. Rev. 1519, 1563-64 (1983) (Establishment 
Clause cases turn on the meaning of “establishment,” not the meaning of “religion”); Laurence 
H. Tribe, American Constitutional Law, p. 1187 (2d ed. 1988) (the meaning of “religion” rarely 
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arises in Establishment Clause cases). But see Smith v. Bd. ofSch. Comm'rs, 665 F. Supp. 684 
(S.D. Ala.), rev’d, 827 F.2d 684 (11 th Cir. 1987) (district court erroneously held that “secular 
humanism" was a religion, that it was taught in schools, and that such teaching violated the 
Establishment Clause). 

In Establishment Clause cases, as opposed to Free Exercise cases, relying on the 
claimants’ beliefs about the religious character of the practice giving rise to litigation is 
problematic, especially where the claimants “ask [the court] to recognize as a ‘religion’ what that 
religion’s alleged adherents have not identified as such.” Allen, 760 F.2d at 450. In a Free 
Exercise case, claimants with a purely subjective and idiosyncratic viewpoint that is, 
nevertheless, religious put the government to the often manageable burden of accommodating 
objections to generally-applicable laws or government programs by, for example, paying 
unemployment insurance to persons whose religious beliefs prevent them from working on 
particular days, see Sherbert v. Verner, 374 U.S. 398 (1963), or at particular jobs, see Thomas v. 
Review Bd., 450 U.S. 707 (1981), or exempting objecting students from flag salute ceremonies, 
see West Virginia Bd. ofEduc. v. Barnette, 319 U.S. 624 (1943), or providing a particular diet, 
see Ford v. McGinnis, 352 F.3d 582 (2d Cir. 2003), or the time, place, and wherewithal to pray. 
See Salahuddin v. Coughlin, 993 F.2d 306 (2d Cir. 1993). In an Establishment Clause case, by 
contrast, the claimant seeks to stop the government from enforcing its laws or pursuing its 
programs at all. See, e.g., Engel v. Vitale, 370 U.S. 421 (1962) (state-sponsored prayer in public 
school); Edwards v. Aguillard, 482 U.S. 578 (1987) (teaching of “creation science” in public 
schools). 

Government cannot function, however, if every individual can claim that some program 
or activity offends his or her subjective and idiosyncratic conception of “religion” and, in the 
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name of the Establishment Clause, bring it to a halt. See Steven G. Gey, Why is Religion 

Special?: Reconsidering the Accommodation of Religion Under the Religion Clauses , 52 U. Pitt. 

L. Rev. 75, 154 (1990) (“applying the same broad definition in establishment cases could shut 

down the modem regulatory state”). The educational system is particularly vulnerable to claims 

that it violates the Establishment Clause by promoting some arguably religious teaching with 

which a plaintiff might disagree: 

Authorities list 256 separate and substantial religious bodies to 
exist in the continental United States. Each of them ... has as 
good a right as this plaintiff to demand that the courts compel 
the schools to sift out of their teaching everything inconsistent 
with their doctrines. If we are to eliminate everything that is 
objectionable to any of these warring sects or inconsistent with 
any of their doctrines, we will leave public education in shreds. 

McCollum v. Bd. ofEduc., 330 U.S. 203, 235 (1948) (Jackson, J., concurring). The threat Justice 

Jackson saw to the educational system is exponentially greater when the universe of potential 

claimants is expanded, as it has been in Free Exercise cases, beyond “separate and substantial 

religious bodies” to subjective and idiosyncratic individual religious belief. 

The Second Circuit, however, has pre-empted that exponentially expanded threat in 
Establishment Clause cases by defining “religion” for Establishment Clause purposes not 
subjectively and idiosyncratically, but objectively, as that which is conventionally recognized as 
“religion”: 


we adopt for establishment clause purposes the conventional, 
majority view, rather than the appellant’s view, of what is 
religious and what is political. . .. That the Government 
advances what is, conceivably, someone’s religion, however, 
does not make what most citizens consider a political or 
military action a violation of the establishment clause. 

Allen, 760 F.2d at 450 (rejecting Establishment Clause defense to charge of destroying military 

property allegedly used to advance “religion” of “Nuclearism”). The Second Circuit’s approach 
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recognizes that governments generally act in response to the desires of politically significant 
constituencies; if they do something that establishes “religion," they generally do it in response to 
communally-recognized religious sentiment, not idiosyncratic, individual religious claims. It is, 
in addition, consistent with the Supreme Court’s holding that whether a government action has 
the primary effect of advancing religion is determined objectively, by whether a reasonable 
observer would perceive the practice as having that effect. See Cnty. of Allegheny v. ACLU, 492 
U.S. 573, 620, 635-36, 642-43 (1989); Altman v. Bedford Cent. Sch. Dist., 245 F.3d 49, 75 (2d 
Cir.), cert, denied, 534 U.S. 827 (2001). 

A court may rely on judicially-noticeable facts in granting a motion to dismiss. See 

Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002). The “conventional, majority 

view” of the community on a topic of general interest - which judges, being members of the 

community are likely either to share or to know - is “not subject to reasonable dispute in that it is 

. . . generally known within the territorial jurisdiction of the trial court.” Fed. R. Evid. 201(b). 

This Court can and should take judicial notice that, under the “conventional, majority view,” 

what plaintiff identifies as the “religion of Feminism” is a secular point of view, not a religion. 

Therefore, the Establishment Clause claim must be dismissed. 

B. Registration of Curricula and Degree Programs 

That Comply With Religion-Neutral Academic Standards 
Does Not Constitute an Establishment of Religion 

Whether “Feminism” is a religion or not, the actions of the Regents and the 

Commissioner in registering degree programs and approving curricula do not establish religion. 

Rather, the State applies secular, religion-neutral academic criteria to determine which 

educational institutions - be they secular or religious - may offer what degrees in what subjects, 

both secular and religious. See N.Y.C.R.R. Part 52 (Commissioner’s Regulations). 
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To survive an Establishment Clause challenge, government practices must: (1) “have a 
secular legislative purpose,” (2) have a “principal or primary effect. . . that neither advances nor 
inhibits religion,” and (3) “not foster an excessive government entanglement with religion.” 
Lemon v. Kurtzman , 403 U.S. 602, 612-13 (1971); see also Altman, 245 F.3d at 75. The State’s 
registration and approval of degree programs and curricula easily passes all three parts of the 
test. 

1. Secular Purpose: The question to be answered in determining whether the 
challenged activities have a secular purpose is “whether government’s actual purpose is to 
endorse or disapprove of religion.” Edwards v. Aguillard, 482 U.S. 578, 585 (1987). The 
purpose of the State’s regulatory scheme for registering degree programs and approving curricula 
is apparent on its face. Nothing in it refers to religion. 7 The criteria governing whether to 
register a degree program - in either a secular or a religious subject - or to approve a curriculum, 
are objective, secular criteria designed to advance educational quality, and nothing else. See pp. 
4-6, supra. Both secular and religious programs have been approved and both secular and 
religious programs have been disapproved, and for purely secular reasons each time. See Moore, 
44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (denying registration for Ph.D. programs in English 
and History); Warder, 53 N.Y.2d 186, 440 N.Y.S.2d 875 (1981), cert, denied, 454 U.S. 1125 
(1981) (denying charter to seminary). Nothing in the complaint suggests that this 
comprehensive, secular, religion-neutral scheme to assure educational quality is nevertheless 
intended to advance religion. Therefore, it passes the "secular purpose” test. 

2. Primary Effect: “For a law to have forbidden ‘effects’ under Lemon, it must be 

7 Except for N.Y. Educ. Law § 207, which denies the Regents and the Commissioner the 
power to interfere with the academic freedom of religious institutions to determine religious 
orthodoxy. See fn. 7, supra. 
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fair to say that the government itself has advanced religion through its own activities and 
influence.” Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v. 
Amos, 483 U.S. 327, 337 (1987) (emphasis in original). The State’s registering degree programs 
and approving curricula do not themselves advance religion. At most, they permit the academic 
teaching of religious subjects with some assurance of quality. It is by no means a foregone 
conclusion that the study even of explicitly religious subjects will enhance religious faith. See 
Bart D. Ehrman, God’s Problem: How the Bible Fails to Answer Our Most Important Question - 
Why We Suffer (2008) (prominent religious scholar explains how his scholarly explorations into 
the foundations of his faith led to loss of belief). Because the State’s activities neither advance 
nor inhibit religion, they pass the “primary effects” test. 

3. Entanglement: “[T]he First Amendment rests upon the premise that both 
religion and government can best achieve their lofty aims if each is left free from the other 
within its respective sphere.” McCollum , 333 U.S. at 212. Entanglement issues particularly arise 
when the State’s activities create the danger of “state inspection and evaluation of the religious 
content of a religious organization.” Larson v. Valente, 456 U.S. 228, 255 (1982). No such 
danger exists in this case. The regulations that the Regents and the Commissioner enforce do not 
require, authorize, or even permit, examination into the religious content of curricula or courses. 
See pp 4-6, supra. The examination engaged in when determining whether to register a doctoral 
program in theology is the same type of examination required to determine whether to register a 
doctoral program in American history. If the institution has the proper resources and systems 
(which includes a rationally-designed curriculum), its program is registered. Whether the 
theology faculty teaches Arianism or Donatism is as irrelevant to registration as whether the 
historian of the American South is pro- or anti-slavery. 
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The Commissioner and the Regents must review proposed programs before registering 

them, and may periodically review them for compliance with regulations, but that does not 

amount to excessive entanglement. See Bowen v. Kendrick, 487 U.S. 589, 615-17 (1988) (no 

excessive entanglement where government reviews adolescent counseling programs of religious 

institutions receiving government grants, reviews the materials used, and monitors the program 

by periodic visits). The State’s system for registering degree programs and curricula creates no 

danger of religious entanglement. 

C. Bundy Aid May be Given Even to 

Religious Institutions and Programs Without 
Violating the Establishment Clause 

Plaintiffs also contend that “the Regents and Commissioner provide direct financial aid to 
Columbia University under Education Law § 6401, known as 'Bundy Aid,’ which benefits 
Columbia’s women’s studies program and Continuing Education in promoting the Feminism 
advanced by the Women’s Studies program.” (Compl., 1J^j 145-47, 159-61) Bundy aid is given 
to all qualifying institutions (including Columbia) per capita, based upon the graduates 
produced. See pp. 6-7, supra. Plaintiffs appear to believe that this aid violates the Establishment 
Clause. (Compl., 1J1J 162-63) Under the controlling Supreme Court precedent, it does not. 

At the outset, however, it is unclear just what plaintiff thinks the Establishment Clause 
violation is. Columbia is a private, non-sectarian university. Financial aid to private, non¬ 
sectarian universities presents no Establishment Clause problem. Universities may offer courses 
and majors in explicitly religious subjects without violating the Establishment Clause. See 
Edwards v. Aguillard, 482 U.S. at 594. Even assuming that there is a “religion of Feminism,” 
and the women’s studies department at Columbia teaches about it - and the complaint alleges 
nothing more - aid to Columbia would not violate the Establishment Clause. 
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Whatever plaintiffs theory may be, even direct financial aid to sectarian institutions that 
teach explicitly religious subjects presents no Establishment Clause issue so long as the aid: 

(1) has a secular purpose, (2) neither results in religious indoctrination by government nor 
defines its recipients by reference to religion, and (3) does not create excessive entanglement. 

See Mitchell v. Helms, 530 U.S. 793, 807 (2000); Agostini v. Felton, 521 U.S. 203, 222-23 
(1997). Because Bundy aid is given to all qualifying institutions of higher education, see pp. 6-7, 
supra, and involves nothing more than the cutting of a check and periodic review to see that the 
qualifying institutions continue to qualify, there can be no serious question concerning either the 
first prong of the test, secular purpose, or the third prong of the test, entanglement. The only 
issues warranting discussion are whether Bundy aid results in religious indoctrination by 
government or defines its recipients by reference to religion. 

1. Religiously-Neutral Definition of Beneficiaries: Bundy aid is distributed to any 
qualifying institution of higher education, based solely on the number and type of degrees 
earned. See N.Y. Educ. Law § 6401(3). The religious affiliation, if any, of either the student or 
the institution is irrelevant. It cannot, therefore, be said that the State defines Bundy aid 
recipients by reference to religion. See Mitchell, 503 U.S. at 830 (upholding aid program 
directed to a “[bjroad array of schools eligible for aid without regard to their religious affiliations 
or lack thereof’ based on enrollment); Agostini, 521 U.S. at 231 (noting that Court has “sustained 
programs that provided aid to all eligible children regardless of where they attend school”). 

2. No Indoctrination by the Government: The key issue is whether an 
institution’s use of government aid to indoctrinate students in religion is attributable to the 
government. See Agostini, 521 U.S. at 230. Where, as here, “the religious, irreligious, and a- 
religious alike are eligible for governmental aid, no one would conclude that any indoctrination 
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that any particular recipient conducts has been done at the behest of the government.” Mitchell, 
530 U.S. at 809. 

Furthermore, because the aid is given in a non-discriminatory fashion and is based 
entirely on where students choose to go to college and whether they graduate, it follows that 
students’ private choices, not governmental action, determine whether the students are exposed to 
religious indoctrination. See Mitchell, 530 U.S. at 810 (“if numerous private choices, rather than 
the single choice of a government, determine the distribution of aid pursuant to neutral eligibility 
criteria, then a government cannot, or at least cannot easily, grant special favors that might lead 
to a religious establishment”). If Bundy aid were distributed in a way that created incentives for 
students to prefer colleges or universities where they might undergo religious indoctrination, an 
Establishment Clause issue might arise, but “[t]his incentive is not present. . . where the aid is 
allocated on the basis of neutral, secular criteria that neither favor nor disfavor religion, and is 
made available to both religious and secular beneficiaries on a nondiscriminatory basis.” 

Agostini, 521 U.S. at 231. 

Private colleges and universities in New York State, whether secular or religious, receive 
the same dollar amount of Bundy aid per student, per degree. Aid distributed on this basis 
creates no economic incentive that would cause a student to prefer a religious over a secular 
school, or vice versa. The aid, if large enough, might create an incentive for a student to attend 
some college rather than none at all, but the Bundy aid distribution formula does not tilt the 
playing field or otherwise influence the students’ private choice of which college to attend. 

Using state money to facilitate such private choice does not violate the Establishment Clause. “If 
aid to schools, even ‘direct aid,’ is neutrally available and, before reaching or benefitting any 
religious school, first passes through the hands (literally or figuratively) of numerous private 
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citizens who are free to direct the aid elsewhere, the government has not provided any ‘support of 

religion.”’ Mitchell, 530 U.S. at 816 (upholding government aid to private schools, including 

religious schools, distributed on the basis of enrollment). 

D. Because HESC Provides Grants and Loan Guarantees 
to Students Rather Than Institutions, its Activities 
Do Not Violate the Establishment Clause 

The crux of plaintiffs complaint about HESC is that it guarantees loans or awards grants 
to students who may, ultimately, go to Columbia and take women’s studies courses. (Compl., ^ff 
119, 160, 162) Because HESC’s programs work by giving aid to individual students, not 
institutions, however, the independent choices of those students about which institutions and 
programs to attend insulate HESC from an Establishment Clause challenge. 

Providing generally-available financial aid to students who choose to attend religiously- 
affiliated colleges or pursue explicitly religious studies is permitted under the Establishment 
Clause. See Witters v. Washington Dep't ofServs.for the Blind, 474 U.S. 481, 485-89 (1986) 
(Establishment Clause does not forbid use of generally-available vocational education aid to 
student planning to study for ministry). See also Zelman v. Simmons-Harris, 536 U.S. 639, 652 
(2002) (“where a government aid program is neutral with respect to religion, and provides 
assistance directly to a broad class of citizens who, in turn, direct government aid to religious 
schools wholly as a result of their own genuine and independent private choice, the program is 
not readily subject to challenge under the Establishment Clause.”); Colorado Christian Univ. v. 
Weaver, 534 F.3d 1245, 1253 (10th Cir. 2008) (“It is now settled that the Establishment Clause 
permits evenhanded funding of education - religious and secular - through student 
scholarships.”). 

HESC administers financial aid and guarantees loans to students pursuing higher 
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education at qualifying institutions. See p. 8, supra. Students are free to use the grant or loan 
proceeds - only some of which are state funds - at any qualifying institution for any qualifying 
educational program. (Id.) Students may use the proceeds to attend religiously-affiliated 
colleges and take explicitly religious courses. (Id.) As a provider of generally-available aid to 
students who make their own independent, private educational choices, HESC comes squarely 
within the Witters-Zelman rule, which requires that the Establishment Clause claim against 
HESC be dismissed. 


CONCLUSION 

For the reasons given, the complaint against the State Defendants should be dismissed, 

with prejudice, together with costs, disbursements, attorneys' fees, and such further relief as the 

Court deems just and proper. 

Dated: New York, New York 
January 14, 2011 


Respectfully submitted, 

ERIC T. SCHNEIDERMAN 
Attorney General of the 
State of New York 
Attorney for State Defendants 

By: 

/S/ 


CLEMENT J. COLUCCI 
Assistant Attorney General 
120 Broadway 

New York, New York 10271 

(212)416-8634 

Clement.Colucci@ag.ny.gov 
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U.S. Department of Justice 



United States Attorney 
Southern District of New York 


S6 Chambers Street, 3 nl Floor 
New York, New York 10007 

April 1,2011 


BY HAND 

Hon. Henry B. Pitman 
United States Magistrate Judge 
United States District Court 
500 Pearl Street, Suite 750 
New York, New York 10007 

Re: Den Hollander v. Members of the Board of Regents, 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Pitman: 

I write on behalf of the United States Department of Education and the Secretary of 
Education (collectively, “the Federal Defendants”) to move to dismiss the complaint in the 
above-referenced action, which challenges federal financial assistance to Columbia University on 
the grounds that its Women’s Studies program teaches the purported religion of “Feminism,” in 
supposed violation of the First Amendment’s Establishment Clause. I ask that the Court accept 
this letter brief in lieu of a formal motion to dismiss, and place this letter on the docket. 1 

This action must be dismissed on the grounds of collateral estoppel, because Plaintiffs 
standing to bring this very cause of action was previously determined by this Court and the 
Second Circuit, and cannot now be relitigated. On August 18, 2008, Plaintiff brought a nearly 
identical action against the Federal Defendants and others, claiming that federal assistance to 
Columbia University violated the Establishment Clause. 2 Magistrate Judge Fox issued a report 
and recommendation (“R&R”) that recommended dismissing all of Plaintiff s claims for lack of 
standing, pointing out that Plaintiff is not a Columbia student nor has he never been exposed to 
the content of its Women’s Studies courses. See Hollander v. Inst, for Research on Women & 


'As this Court’s Individual Practices require parties to exchange their motion papers 
among themselves in advance of filing them with the Court or providing courtesy copies to 
chambers, the undersigned provided this letter to the parties on February 11, 2011. 

2 The instant complaint is narrower than his first complaint in that it drops an equal- 
protection claim against the Federal Defendants, as well as claims against Columbia University. 





Gender ., No. 08 Civ. 7286 (LAK) (ICNF), 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009). Ruling 
on Plaintiffs objection to the R&R in an unpublished order (a copy of which is attached hereto), 
Judge Kaplan agreed with Judge Fox’s recommendation, and dismissed the action for lack of 
standing. The district court also ruled that “[t]he Establishment Clause claims are dismissed also 
on the alternative ground that they are absurd and utterly without merit.” 3 

On appeal to the Second Circuit, Plaintiff claimed for the first time that he had “taxpayer 
standing” to assert his Establishment Clause claim, though his complaint did not plead this basis 
for standing. The Circuit thus dismissed his claims for lack of standing, specifically noting that 
Plaintiff has not “made out the requirements for taxpayer standing for his Establishment Clause 
claim.” Hollander v. Inst, for Research on Women & Gender, 372 F. App’x 140, 142 (2d Cir. 
2010). The Court of Appeals added that it “share[d] . . . the district court’s grave doubts” about 
the underlying merits of the action. Id. 

Plaintiff now attempts to replead his Establishment Clause claim, along with a lengthy 
enumeration of facts to support his taxpayer standing to bring such a claim. See Compl. 13- 
14, 72-77; see also DeStefano v. Emergency Housing Group, Inc., 247 F.3d 397, 405 (2d Cir. 
2001) (explaining that in order to establish taxpayer standing to mount an Establishment Clause 
challenge, a plaintiff must identify “an expenditure made pursuant to statutory mandate, [and] 
establish^ a logical link between his status as a taxpayer and the type of legislative enactment 
attacked as well as a nexus between that status and the precise nature of the constitutional 
infringement alleged”) (citations, quotation marks, brackets, and ellipsis omitted). But his new 
complaint pleads no new facts that were not known to Plaintiff at the time he brought his first 
complaint, and addresses no change in circumstances that would have not permitted him to make 
these allegations during his first action. 

Plaintiffs complaint should be dismissed because it is barred by issue preclusion, as the 
issue of his standing to bring this very claim was previously decided against him. Courts 
confronted with similar claims — where plaintiffs attempt to relitigate issues in a second action 
after a previous court determination that they lacked standing to assert similar or identical claims 
— have dismissed them on grounds of issue preclusion. In a case bearing some similarities to 
the instant one, a plaintiff in the District of Columbia brought an Establishment Clause challenge 
to the use of the phrase “so help me God” during the 2005 Presidential inauguration, but the 
district court dismissed the action on the grounds that the plaintiffs prior lawsuit (involving the 
2001 Presidential inauguration) had been dismissed for lack of standing by a district court in 
California, which had been affirmed by the Ninth Circuit. See Newdow v. Bush, 391 F. Supp. 2d 
96, 99-101 (D.D.C. 2005). Similarly, the D.C. Circuit dismissed a challenge by a collegiate 
sports group to the Department of Education’s policy interpretation on sex discrimination in 
sports programs because the same plaintiffs had brought a similar challenge a few years earlier, 


3 I hereby attach a copy of the Federal Defendants’ motion to dismiss Plaintiffs first 
complaint, which addresses the merits of his Establishment Clause claim, arguing that it should 
be dismissed pursuant to Federal Rule of Civil Procedure 12(b)(6). 
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which had been dismissed for a lack of standing. See Coll. Sports Council v. Dep’t ofEduc., 465 
F.3d 20, 22-23 (D.C. Cir. 2006); see also Mrazek v. Suffolk County Bd. of Elections, 630 F.2d 
890, 898 n.10 (2d Cir. 1980) (“the issue of [certain plaintiffs’] standing . . . has been determined 
adversely to them in the state courts and that decision is binding upon us under principles of res 
judicata”). 

Furthermore, Plaintiffs complaint pleads no new facts that were not known to Plaintiff 
when he filed his previous complaint, and thus he is not entitled to file complaints upon 
complaints to cure jurisdictional defects he could have attempted to cure in the initial action. As 
the Seventh Circuit has explained, while it is true that dismissal for lack of standing is not a 
decision on the merits of the action, “that does not mean that dismissals for lack of jurisdiction 
have no preclusive effect at all[;] [a] dismissal for lack of jurisdiction [here, for lack of standing] 
precludes relitigation of the issue actually decided, namely the jurisdictional issue.” Perry v. 
Sheahan, 222 F.3d 309, 318 (7th Cir. 2000). In that case, a plaintiff, filed a second complaint 
which “inclufded] . . . some facts that [he] (mistakenly) believe[d] would establish his standing 
to seek injunctive and declaratory relief,” relief which a prior case determined he did not have 
standing to seek. Id. at 317. This, the court held, was barred by issue preclusion, especially 
because “the factual allegations included in [the second complaint] did not represent a change in 
circumstances between [the first and second actions]. Instead, they were facts known when [the 
first action] was brought, but that were never included in the complaint.” Id. at 318. It explained 
that this distinction was significant: 

[u]nder a system such as that established by the Federal Rules of Civil Procedure, 
which permits liberal amendment of pleadings, it does not make sense to allow a 
plaintiff to begin the same suit over and over again in the same court, each time 
alleging additional facts that the plaintiff was aware of from the beginning of the 
suit, until it finally satisfies the jurisdictional requirements. 

Id. (internal quotation marks omitted). 

I-Iere, Plaintiffs second action must be dismissed for the same reason. His first 
complaint was dismissed for lack of standing by this Court, a determination which was upheld by 
the Second Circuit. At no time during the pendency of the previous action did Plaintiff request 
leave from this Court to amend his complaint to add allegations relating to his taxpayer standing, 
notwithstanding that the facts he now pleads in support of his taxpayer standing were certainly 
loiown to him at the time of his prior complaint, see Compl. ‘j] 13 (his status as “a New York 
State and federal taxpayer”); id. ^ 75 (the statutory grant and loan programs administered by the 
Department of Education). Having thus forfeited the opportunity to do so, he cannot now create 
an end run around this Court’s prior determination and relitigate the issue. His new action must 
thus be dismissed on grounds of issue preclusion. See Coll. Sports Council, 465 F.3d at 22-23; 
Perry v. Sheahan, 222 F.3d at 317-18; Newdow, 391 F. Supp. 2d at 99-101. 

Should the Court deem that this issue ought to be presented in a formal motion or that the 
parties should also address the underlying merits of Plaintiff s constitutional claim against the 
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Federal Defendants, the Federal Defendants respectfully request the opportunity to do so. I thank 
the Court for its consideration of this matter. 

Respectfully, 

PREET BHARARA 


By 


Ends. 

cc: BY EMAIL-PDF (without enclosures) 

Roy Den Hollander (pro se ) 

545 East 14th Street, 10D 
New York, NY 10009 

Clement J. Colucci (counsel for the New York State defendants) 

Assistant Attorney General 

New York State Department of Law 

120 Broadway 

New York, NY 10271 


United States Attorney 




JEAN-DAVID BARNEA 
Assistant United States Attorney 
Telephone: (212) 637-2679 
Facsimile: (212) 637-2717 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-x 

Roy Den Hollander, Docket No. 

10 CV 9277 

Plaintiff on behalf of himself and all others (LTS)(HBP)(ECF) 

similarly situated, 


-against- 

Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities; 

Chancellor of the Board of Regents, Merryl H. Tisch, in her official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

David M. Steiner, in his official and individual capacity; 

Acting President of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual capacity; 

U.S. Department of Education; and 

U.S. Secretary of Education, Arne Duncan, in his official capacity; 

Defendants. 

-x 

DECLARATION OF ROY DEN HOLLANDER IN SUPPORT OF OPPOSITION TO 
THE STATE AND U.S. DEFENDANTS’ MOTIONS TO DISMISS 


Roy Den Hollander, an attorney admitted to practice in the State of New York and before this 
Court affirms the following under penalty of perjury: 

1. This putative class action is referred to as Den Hollander II . 1 The Complaint, Exhibit A, 
brings one of three federal claims that were dismissed for lack of standing in Den Hollander I. 

2. The federal claims in Den Hollander I were violation of the Establishment Clause, Equal 
Protection under the Fifth and Fourteenth Amendments, and Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681 et seq. 


1 The State uses the terminology “Hollander IF and “Hollander I.” 







3. In Den Hollander /, Magistrate Judge Fox recommended dismissal of the claims for lack 
of standing. “The plaintiffs’ alleged injury ... is not ‘an injury in fact’.” (Exhibit B pp. 8-9, 
Report and Recommendation). 

4. Southern District Court Judge Kaplan accepted the Magistrate’s Report and 
Recommendation by ruling “I have concluded that there was no error and that the action should 
be and is hereby dismissed for lack of standing.” (Exhibit C p. 1, Order). After ruling that the 
District Court had no subject matter jurisdiction because of a lack of standing, Judge Kaplan 
stated that “although the Magistrate Judge did not reach the merits.... Feminism is no more a 
religion than Physics and at least the core of the Complaint is therefore frivolous.... The 
Establishment Clause claims are dismissed also on the alternative ground that they are absurd 
and utterly without merit.” (Exhibit C p. 2). 

5. Den Hollander I was appealed to the Second Circuit which upheld the dismissal for lack 
of standing on all claims, and with respect to the Establishment Clause claim, specifically noted 
that the class representative has not “made out the requirements for taxpayer standing....” 
(Exhibit D, pp. 3- 4, Summary Order). 

6. Before the Second Circuit rendered its decision, Judge Calabresi, during oral argument on 
April 8, 2010, emphasized that the complaint failed to allege that the Class Representative had 
taxpayer status. (Transcript of Oral Argument, Exhibit E, pp. 2, 5). 

7. This case, Den Hollander II, which brings only the Establishment Clause claim, 
includes the specific jurisdictional fact allegation that the class representative has federal and 
New York State taxpayer status, Complaint 6, 13, which is supported by two 1099 tax fonns: 
one for 2010 when the Complaint was filed and the other for 2011. (Exhibit F). 
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8. A number of the Complaint’s allegations are made “on information and belief’ because 


the State’s Education Department denied a Freedom of Information Law request for direct 
institutional funds (non-student aid) provided Columbia University and its Institute for Research 
on Women and Gender (“IRWG”). (Exhibit G). Columbia also refused a request for 
information on federal and State institutional funds provided IRWG. (Exhibit G). 

9. The New York Regents’ major policy and action plan: Equity for Women in the 1990s, 
Regents Policy and Action Plan, Background Paper (1993) is attached as Exhibit H. The page 
cites in the Complaint and Opposition Memorandum are to the document’s original page 
numbers. 

10. An index of the other exhibits is attached. All the page cites are to the documents’ 
original page numbers. 

Dated: New York, New York 
March 8, 2011 


/S/ 


Roy Den Hollander, Esq. (1957) 

Putative class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Exhibit F, Class Representative’s 1099 Tax Forms 

Exhibit G, Freedom of Information Law requests and responses, letter to Columbia University 
requesting flow of funds to IRWG and Columbia’s response 

Exhibit H, Equity for Women in the 1990s, Regents Policy and Action Plan, Background Paper 
(1993) 

Exhibit I, Documents from IRWG’s website 

Exhibit J, 1972 Regents Major Policy Statement, Equal Opportunity for Women-A Statement of 
Policy and Proposed Action 

Exhibit K, 1972 Regents Statewide Plan, excerpt 

Exhibit L, 1984 Regents Statewide Plan, abstract 

Exhibit M, 1984 Regents Major Policy Statements 1984-1990, excerpt 

Exhibit N, 1988 Regents Statewide Plan, abstract 

Exhibit O, New York Annual Education Summary, Table 42 

Exhibit P, 2004 Regents Statewide Plan, pp. 70, 72 with Chart 17 

Exhibit Q, 2007 Digest of Educational Statistics, Table 258 
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PRELIMINARY STATEMENT 


This action (“Den Hollander IF) is a putative class action 1 that alleges only 
Establishment Clause violations by (1) the University of the State of New York (“USNY”), 2 
which is comprised of the Regents, Department of Education (“SED”), and the Higher Education 
Services Corporation (“HESC”), collectively the “State,” and (2) the U.S. Department of 
Education (“USDOE”). The Class Representative is Roy Den Hollander. A prior action (“Den 
Hollander F) that alleged Equal Protection, Title IX, and Establishment Clause violations was 
dismissed for lack of standing under Fed. R. Civ. P. 12(b)(1). (Den Hollander Deck 1-5 (“DH 
Deck”)). Den Hollander I was not dismissed for failure to state a claim under Rule 12(b)(6) as 
the State wrongly implies with its statement “dismissed ... on the merits,” State Memorandum of 
Law p. 2 (“State Memo.”). The Magistrate Judge, District Court Judge, and Court of Appeals’ 
Judges all dismissed or affirmed dismissal of Den Hollander I for lack of subject matter 
jurisdiction, or standing, under Rule 12(b)(1) because Den Hollander I failed to allege the 
jurisdictional fact that the Class Representative is a taxpayer, which the Complaint in this action, 
Den Hollander II, corrects. 4 (“DH Deck 1-5). Therefore, res judicata, or claim preclusion, 
and collateral estoppel, or issue preclusion, do not apply. 

Den Hollander II provides additional allegations to the Establishment Clause claim and 
corrects an error pointed out by Judge Calabresi in oral argument before the Second Circuit 
Court of Appeals that the complaint in Den Hollander I failed to allege that the Class 
Representative had taxpayer status. (DH Deck Ex. E, Transcript of Oral Argument, pp. 2, 5; and 

1 Putative class actions are treated as class actions for dismissal purposes until a determination is made on class 
certification. Gaddis v. Wyman, 304 F. Supp. 713, 715 (S.D.N.Y. 1969). No determination on class certification 
was made in Den Hollander /; therefore, it is not precluded in this action. 

2 This is not to be confused with S.U.N.Y. (See Compl. 18-19). 

3 The class representative’s last name is Dutch, so it consists of the two words “Den Hollander.” 

4 The State and USDOE also contend that after the Establishment Clause claim was dismissed for lack of subject 
matter jurisdiction (standing), the lower court went ahead and exercised subject matter jurisdiction anyway to 
dismiss under Rule 12(b)(6), such is a legal impossibility. 
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see Second Circuit Summary Order, Ex. D pp. 3-4 )(“Nor has plaintiff made out the requirements 
for taxpayer standing for his Establishment Clause claim.”). 

FACTS 

The State’s policy and procedures for promoting Feminism in higher education is detailed 
in Equity for Women in the 1990s, Regents Policy and Action Plan, Background Paper 
(1993)(the document contains two papers separately cited as Equity for Women-Action Plan and 
Equity for Women-Background Paper). (DH Decl. Ex. H; Compl. 99-106). 

The State and USDOE expend public funds appropriated by the New York Legislature, 
the Regents, and Congress that further the propagation of Feminism at Columbia University’s 
Institute for Research on Women and Gender (“IRWG”). 

The State in its Memorandum section titled “Facts” mistakenly tries to limit its influence 
and involvement in higher education and at Columbia University (“Columbia”) and IRWG. 

(State Memo. pp. 5-7). While admitting that curricula must be approved and registered, the State 
makes the false implication that individual courses escape the State’s approval and fall outside 
the registration process. (State Memo. p. 6 n.5). The State’s Education Regulations define 
curriculum in the following way: 

“Curriculum means a sequence of courses which together comprise a program of 
instruction,” 8 N.Y.C.R.R. § 126.1(d)(emphasis added); 

“Curriculum or program means the formal educational requirements necessary to 
qualify for certificates or degrees. A curriculum or program includes general 
education or specialized study in depth in a particular field, or both,” 8 
N.Y.C.R.R. § 50.1 (i). 

Under these definitions, the State cannot approve a curriculum for registration unless it 
approves the courses that are included in that curriculum. That is why the regulations require the 
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“objectives of each curriculum and its courses shall be well defined in writing,” and “[cjourse 
description shall clearly state the subject matter and requirements of each course.” 8 N.Y.C.R.R. 
§ 52.2(c)(1). It is also the reason that to register curricula, “[t]he content and duration of 
curricula shall be designed to implement” a curriculum’s purposes. 8 N.Y.C.R.R. § 52.1(b)(3). 

Since courses make up part of a curriculum, the State’s policies clearly reach into the 
content of instruction in higher education and IRWG’s Feminist inculcating Women’s Studies 
Program to which the State repeatedly gives its stamp of approval. (Compl. 23, 30). 

There is one exception, however, to the State reviewing and approving course content 
and that is theological instruction. N.Y. Educ. Law § 207. The State raises this exception in 
order to boot-strap an argument that because the State is prohibited from regulating doctrinal 
instruction in seminaries, State Memo. p. 5 n.4, and because the regulations for approving 
curricula are, the State claims, “religion-neutral,” State Memo. p. 6, the Feminist doctrine in 
State policies and propagated at IRWG cannot be a religion because the State is involved. That 
does not mean Feminism is not a religion. Governments often do things inconsistent with the 
written law. After all, the Establishment Clause has been violated by governments before. E.g. 
McCreary County v. ACLU, 545 U.S. 844 (2005); Lee v. Weisman, 505 U.S. 577 (1992). 

The State’s representation that its registration and approval procedures are the same for 
both secular and religious institutions, or neutral, is false. (State Memo. pp. 6, 16-18). For if 
they were, then there would be no need for the sentence quoted in the State Memo., p. 5 n.4, 
which is taken from N.Y. Educ. Law § 207 that specifically craves out an area—a religious 
area—in which the State’s authority over content is prohibited. If Feminism is a religion, then 
the State enters that area in its policies by requiring adherence to Feminist tenets in higher 
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education and enters that area at IRWG by repeatedly approving IRWG’s Feminist instruction. 
As a result, the State not only violates its own law but that of the First Amendment. 

Other pertinent facts are in the Declaration of Roy Den Hollander. 

ARGUMENTS 

I. The Establishment Clause claim in Den Hollander I was dismissed for lack of subject 
matter jurisdiction (standing), which was not a decision or adjudication on the merits, so 
res judicata, or claim preclusion, does not bar this subsequent action. 

Res judicata, or claim preclusion, requires a final judgment that was rendered on the 
merits. Hughes v. U.S., 71 U.S. 232, 237 (1866). The Second Circuit continues to follow this 
rule. EDP Med. Computer Sys. v. U.S., 480 F.3d 621, 624 (2d Cir. 2007)(quoting In re 
Teltronics Servs., Inc., 762 F.2d 185, 190 (2d Cir. 1985)(the doctrine bars “later litigation if [an] 
earlier decision was ... a final judgment on the merits....”)). 

Dismissal for lack of subject matter jurisdiction is not a judgment on the merits; 
therefore, it has no res judicata, or claim preclusive, effect. Thomas v. County of Franklin, 15 
F.3d 245, 253 (2d Cir. 1994). “If... [a] suit was dismissed for ... want of jurisdiction, or was 
disposed of on any ground which did not go to the merits of the action, the judgment rendered 
will prove no bar to another suit.” Hughes, 71 U.S. at 237. Since standing is one of the most 
important of the jurisdictional doctrines, U.S. v. Hays, 515 U.S. 737, 742 (1995), a dismissal for 
lack of standing is not a judgment on the merits, see Evac, LLC v. Pataki, 89 F. Supp. 2d 250, 
261 n.4 (N.D.N.Y. 2000). 

The Restatement (Second) of Judgments does not use the terminology “on the merits” but 
states at § 20: 

A personal judgment for the defendant, although valid and final, does not bar 

another action by the plaintiff on the same claim: 

(a) When the judgment is one of dismissal for lack of jurisdiction, .... 
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In addition, Fed. R. Civ. P. 41(b) supports the proposition that a dismissal for lack of subject 
matter jurisdiction will not bar a subsequent action because such a ground “is so plainly based on 
a threshold determination that a specification that the dismissal will be a bar should ordinarily be 
of no effect.” Restatement (Second) of Judgments § 20, Comment d. 

Once the District Court dismissed Den Hollander I for lack of standing, it no longer had 
subject matter jurisdiction; that is, the authority to rule that the Establishment Clause claim was 
also dismissed on the merits under Rule 12(b)(6). “Jurisdiction, whether it be subject-matter or 
personal, concerns the authority of the court to hear and detennine the controversy.” Local 538 
United Bhd. of Carpenters & Joiners v. U.S. Fid. & Guar. Co., 154 F.3d 52, 55 (2d Cir. 

1998). Without it, a court lacks the power to adjudicate an action. U.S. ex rel. Rudick v. Laird, 
412 F.2d 16, 20 (2d Cir. 1969). So when the District Court Judge wrote “[t]he Establishment 
Clause claims are dismissed also on the alternative ground that they are absurd and utterly 
without merit,” Ex. C p. 2, the Court had no jurisdiction to make that decision. This action, 
therefore, is not barred by res judicata, or claim preclusion. 

II. Collateral estoppel, or issue preclusion, does not bar the Establishment Clause claim in 
this action because that claim in the prior action, Den Hollander I, was dismissed for failure 
to allege the jurisdictional fact that the Class Representative is a taxpayer while this action, 
Den Hollander II, alleges that jurisdictional fact. 

Second Circuit Judge Calabresi emphasized during oral argument in Den Hollander I that 
the jurisdictional allegation of the Class Representative having taxpayer status was never put in 
issue because the complaint had not specifically allege it. (DH Deck Ex. E, pp. 2, 5). 

The absence of that jurisdictional allegation meant the Class Representative’s 
Establishment Clause taxpayer standing arguments were not properly before the Court. “The 
first suit was therefore dismissed, because the declaration did not state the jurisdictional facts 
upon which the right of the court to entertain the suit was brought. In other words, the case was 
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dismissed for a defect in pleading. In the present suit [ Den Hollander II] the defect of the 

declaration in the first suit is supplied.” Smith v. McNeal, 109 U.S. 426, 431 (1883); see also 

Costello v. United States, 365 U.S. 265, 285 (1961)(collateral estoppel does not apply to “those 

dismissals which are based on a plaintiffs failure to comply with a precondition requisite to the 

Court’s going forward to determine the merits of his substantive claim”). 

The Second Circuit agrees that dismissal for failure to allege a jurisdictional fact will not 

prevent a subsequent action in which the jurisdictional fact is alleged. Ripperger v. A. C. Allyn 

& Co., 113 F.2d 332, 333-334 (2d Cir. 1940), cert, denied, 311 U.S. 695. In Ripperger, the 

Second Circuit relied on Smith and described that decision as when “the first suit was dismissed 

because the complaint did not allege the requisite jurisdictional facts, ... the dismissal was held 

to be no bar to a second suit in the same court in which the complaint did state them.” Id. at 333. 

The Court in Ripperger did not allow a second suit because “both complaints [were] alike except 

for [a] non-jurisdictional allegation in the second complaint....” Id. at 333-334. 

The Second Circuit Court re-affirmed this rule in York v. Guaranty Trust Co., 143 F.2d 

503 (1944), overruled on other grounds, 326 U.S. 99 (this Supreme Court case was later 

abandoned in Hanna v. Plumer, 380 U.S. 460 (1965)). The Second Circuit Court stated in York : 

As appears from Ripperger v. A.C. Allyn & Co. and Smith v. McNeal, a prior 
decision dismissing a suit on the mere pleadings for lack of jurisdiction is not a 
bar to a second suit alleging sufficient jurisdictional facts which existed when the 
first suit was pending but which were not therein alleged. Cf. Wiggins Ferry Co. 
v. Ohio & M.R. Co., 142 U.S. 396, 410 (1892); Sylvan Beach v. Koch, 140 F.2d 
852, 860 (8 th Cir. 1944); Dennison Mfg. Co. v. Scharf Tag, Label & Box Co., 121 
F. 313, 318 (6 th Cir. 1903). 

York at 519 n.21. 

The U.S. Court of Federal Claims has also held that “even when actually litigated and 
decided, the jurisdictional determinations underlying a dismissal do not have preclusive effect if 
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after the initial dismissal, plaintiff has ‘cured’ the jurisdictional deficiency identified in the first 
suit.” Lowe v. U.S., 79 Fed. Cl. 218, 229 (Fed. Ct. Cl. 2007)(citations omitted); Restatement 
(Second) Judgments § 20(2). A “prior dismissal does preclude the same action based on the 
same facts unless the jurisdictional flaw that necessitated dismissal of the first suit has been 
cured.” Id. at 230 (emphasis in the original). “If the alleged ‘cure’ is sufficient to repair the 
prior jurisdictional defect, collateral estoppel does not apply to the prior jurisdictional 
determination because the issue of the court’s subject matter jurisdiction over the case as situated 
post-‘cure’ has not yet been litigated.” Id. at 230 (emphasis added). In Lowe the curable defect 
exception did not apply because the new fact was irrelevant to the issue of whether the court had 
subject matter jurisdiction, and therefore could not cure the jurisdictional deficiency found in the 
prior case. 

The Complaint in this action, Den Hollander II, however, does cure the jurisdictional 
defect in Den Hollander I by pleading that the Class Representative has taxpayer status and 
including the pertinent New York Legislature and Congressional mandates. It was the lack of 
such allegations which resulted in the dismissal for lack of taxpayer standing under the 
Establishment Clause claim in Den Hollander I. Den Hollander v. Inst. For Research on 
Women & Gender, 372 F. App’x 140, 142 (2d Cir. 2010). Collateral estoppel, or issue 
preclusion, therefore, does not bar a determination on the issue of taxpayer standing in this 
proceeding. 

III. The plausibility standard applies to both Rules 12(b)(1) and 12(b)(6). 

A number of courts are beginning to apply the plausibility standard to Rule 12(b)(1) 
motions to dismiss, along with its required application to Rule 12(b)(6) motions. E.g. 
Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1260-1261 (11 th Cir. 2009). 
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The plausibility standard requires “a complaint with enough factual matter (taken as true) 
to suggest that” the elements of the cause of action are satisfied. Arista Records LLC v. Doe, 604 
F.3d 110, 120 (2d Cir. 2010)(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 556, 570 (2007)). 

This standard “is not akin to a ‘probability requirement,’ but it asks for more than a sheer 
possibility that a defendant has acted unlawfully.” Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 
(2009)(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. at 556). 

In addition, the plausibility standard “does not prevent a plaintiff from pleading facts 
alleged upon information and belief where the facts are peculiarly within the possession and 
control of the defendant.. .or where the belief is based on factual infonnation that makes the 
inference of culpability plausible.” Arista Records LLC, 604 F.3d at 120 (internal quotations and 
citations omitted). 

A court’s determinations are context-specific. Iqbal, 129 S. Ct. at 1950; South Cherry 
St., LLC v. Hennessee Group LLC, 573 F.3d 98, 110 (2d Cir. 2009). Further, a court may 
consider any statements or documents incorporated into the complaint by reference, such as in 
this case the State’s Equity for Women , Regents Policy and Action Plan and other documents 
referred to in the Complaint at 18-19, 27, 31, 39, 55, 59-62, 64-68, 94-109, 120-124, 132, 
153-160 and DH Deck Exs. F-Q. Patane v. Clark, 508 F.3d 106, 112 (2d Cir. 2007); see 
Twombly, 550 U.S. at 569 n. 13. A court may also consider public records of a legal nature and 
documents possessed by or known to the Class Representative and upon which he relied in 
bringing the suit. Id. 

According to the Supreme Court, the analysis begins with “taking note of the elements a 
plaintiff must plead to state a claim ...,” Iqbal, 129 S. Ct. at 1947, then proceeds in two steps: 
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1. Identifying the specific allegations in a complaint that are not entitled to the 
presumption of truth. Iqbal, 129 S. Ct. at 1950-1951; Hayden v. Paterson, 594 F.3d 150, 161 (2d 
Cir. 2010). Those are statements that cut and copy the elements of a cause of action; that is, they 
are conclusory. Twombly, 550 U.S. at 555. The allegations should be more than an unadorned: 
the-defendant-unlawfully-harmed-me accusations. Iqbal, 129 S. Ct. at 1949. Some legal 
conclusions, however, are pennissible when the defendants are given notice of the date, time and 
place of the alleged illegal conduct. Iqbal v. Hasty, 490 F.3d 143, 156 (2d Cir. 2007), rev’d sub 
nom. on other grounds, Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009). 

2. Next, the analysis considers the remaining factual allegations in a complaint as true 

and detennines if they plausibly—not probably but more than possibly— infer that the defendant 

is liable for the misconduct alleged. Iqbal, 129 S. Ct. at 1950; Twombly, 550 U.S. at 556; 

Hayden v. Paterson, 594 F.3d at 161. In doing so, the courts “draw[] all inferences in favor of 

the plaintiff,” In re DDA VP Direct Purchaser Antitrust Litig., 585 F.3d 677, 692 (2d Cir. 2009), 

and a complaint cannot be dismissed based on a judge’s disbelief of the factual allegations even 

if it strikes a judge that actual proof is improbable. Twombly, 550 U.S. at 556. 

IV, For Establishment Clause purposes, the Complaint plausibly alleges that the Class 
Representative satisfies both taxpayer and non-economic standing requirements under 
Rule 12(b)(1). 

For Establishment Clause standing, the injury requirement is the “linchpin.” Cooper v. 
United States Postal Sen 577 F.3d 479, 489 (2d Cir. 2009). Injury for standing under the 
Establishment Clause comes in two fonns: (1) where “a broad swath of litigants can 
demonstrate standing under Flast v. Cohen, 392 U.S. 83 (1968), which permits litigants to raise 
claims on the ground that their ‘tax money is being extracted and spent in violation of specific 
constitutional protections,’” Cooper 577 F.3d 489 n.9 (internal quotation Flast at 106), or (2) 


9 



where non-economic injury comes from exposure to religious communications, Cooper at 490. 
Whether Feminism is a religion is not a standing issue, since that issue goes to the merits of this 
case. See Spencer v. Casavilla, 903 F.2d 171, 173 (2d Cir. 1990). 

A. Taxpayer Standing 

Under Flast, a taxpayer “asserting an Establishment Clause claim has standing to 
challenge a law authorizing the use of federal funds in a way that allegedly violates the 
Establishment Clause.” Hein v. Freedom From Religion Found., Inc., 551 U.S. 587, 593 (2007). 
The Establishment Clause also applies to the states through the 14 th Amendment, so a state 
taxpayer may challenge state funding. DeStefano v. Emergency Hous. Group, 247 F.3d 397, 405 
(2d Cir. 2001)(citations omitted). 

The Complaint at 6 and 13 alleges the Class Representative is a federal and N.Y. State 
taxpayer and DH Decl. Ex. F provides 1099 tax forms from 2010, when the Complaint was filed, 
and 2011. 

In addition to a plaintiffs taxpayer status, taxpayer standing requires the activities at 
issue be conducted in accordance with a legislative mandate, their funding come from specific 
legislative appropriations, and the challenged governmental activities exceed constitutional 
limitations imposed upon the exercise of a government’s taxing and spending power. Hein, 551 
U.S. at 603-605; DeStefano, 247 F.3d at 405. 

A governmental activity may be challenged on its face or as applied. Bowen v. Kendrick, 
487 U.S. 589, 618-619 (1988); Lamont v. Woods, 948 F.2d 825, 830 (2d Cir. 1991)(taxpayer 
standing to challenge the way appropriated funds were disbursed). In “as applied” challenges, 
the Supreme Court has held standing exists whether or not the language in the statute specifically 
mentions the role of sectarian organizations. Lamont v. Schultz, 748 F. Supp. 1043, 1047 
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(S.D.N.Y. 1990). The plaintiffs in Flast did not challenge a statutory directive of funds to 
private schools, but rather the actual delivery of some of the funds to sectarian schools, which 
was an executive decision authorized by legislation. Flast, 392 U.S. at 86. 

The Establishment Clause challenges in this case are a combination of “facial” and “as 
applied.” The Regents’ policies, such as Equity for Women-Action Plan, facially inculcate 
Feminism into higher education. (Compl. 92-107). The promulgation of Regent policies are 
mandated by the State Legislature and specific funds are appropriated to USNY for the 
enforcement of the Regents’ policies. (Compl. 21, 24-27). The “as applied” challenges 
include SED’s disbursement to IRWG, an admittedly Feminist institution, of Bundy aid that is 
mandated and appropriated by the State Legislature for higher education. (Compl. 32, 33, 

74). Also an “as applied” challenge concerns USDOE’s disbursement of Congressional 
appropriations to IRWG in the form of financial awards, contracts, and research grants. (Compl. 
f 148). 

B. Non-economic Standing 

Standing also exists where non-economic injury comes from exposure to religious 
communications. Cooper, 577 F.3d at 489 n.9 (2009); Sullivan v. Syracuse Housing Authority, 
962 F.2d 1101, 1108 (2d Cir. 1992); Am. Atheists, Inc. v. Duncan, 616 F.3d 1145, 1152-53 (10 th 
Cir. 2010). The Supreme Court specifically has recognized that a party “may have a spiritual 
stake in First Amendment values sufficient to give standing to raise issues concerning the 
Establishment Clause.” Sullivan, 962 F.2d at 1107(quoting Association of Data Processing Serv. 
Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970)). Such exposure to an unwelcome religious 
communication works a personal injury distinct from and in addition to each citizen’s general 
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grievance against unconstitutional government conduct. Suhre v. Haywood County, 131 F.3d 
1083, 1086 (4 th Cir. 1997). 

In Sullivan, this Court found that the plaintiff had a “direct and personal stake in [the] 
controversy” because (1) the operation of a religious after-school program in a community center 
deprived the plaintiff of his right to use and enjoy the center, (2) the plaintiff found the alleged 
establishment of religion offensive, and (3) the program brought religion into a place 
functionally similar to the plaintiffs home. Sullivan, 962 F.2d at 1108. 

In Cooper, the Second Circuit found non-economic standing where the plaintiff (1) came 
into “direct contact with religious displays that were made a part of his experience in using the 
postal facility nearest his home,” (2) such contact made him uncomfortable, and (3) to avoid 
contact, he would have to alter his behavior. Cooper, 577 F.3d at 491. 

As an alumnus of Columbia’s Business School, the Class Representative continues to 
take advantage of his alumni rights and privileges, http://alumni.columbia.edu. Among these 
are using Columbia for library resources, career networking, e-mail services, discussion groups, 
career support, access to Columbia publications, attending various events, discounts and special 
offers, electronic learning, and pod-casts to listen to the newest ideas on campus. Complaint f 
82. As a result, the Class Representative (1) frequently comes into direct contact with Feminism 
at Columbia, which interferes with his use and enjoyment of his alma mater; (2) he finds the 
communications of Feminist doctrine offensive and inappropriate, and (3) the State’s policies, 
and the State and USDOE’s funding for IRWG have interjected the modern-day religion of 
Feminism into an important section of the Class Representative’s life, which even enters his 
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home through mailings 5 and the Internet and in order to avoid would require altering his 
behavior. (Complaint 79-90). 

V. The Complaint plausibly alleges under Rule 12(b)(6) that Feminism is a religion and the 
State and USDOE aid it in violation of the Establishment Clause. 

A. Feminism is a religion under Establishment Clause analyzes used by the U.S. Supreme Court 
and the Third, Fourth, Eighth, Ninth, and Tenth Circuit Courts of Appeals. 

The Complaint alleges that under decisions of the U.S. Supreme Court; the Third, Fourth, 
Eighth, Ninth, and Tenth Circuit Courts of Appeals; 6 Title VII of the Civil Rights Act of 1964; 
and a case from the Southern District of New York; the belief system Feminism, as propagated 
and aided by the defendants, satisfies the tests for being a religion. 

The Supreme Court ruled decades ago in two conscientious-objector cases that the test 
for detennining whether a belief system is religious is that it “stems from ... moral, ethical, or 
religious beliefs about what is right and wrong and that these beliefs be held with the strength of 
traditional religious convictions.” Welsh v. U.S., 398 U.S. 333, 339-340 (1970); U.S. v. Seeger, 
380 U.S. 163, 176, 186 (1965). “If an individual deeply and sincerely holds beliefs that are 
purely ethical or moral in source and content but that nevertheless impose upon him a duty of 
conscience ... those beliefs certainly occupy in the life of that individual ‘a place parallel to that 
filled by . . . God’ in traditionally religious persons. Because his beliefs function as a religion in 
his life ....” Welsh, 398 U.S. at 340 (internal quotes Seeger, 380 U.S. at 176). “‘[Ijntensely 
personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ come within the 
meaning of‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes Seeger, 380 U.S. at 


5 In Saladin v. City of Milledgeville, 812 F.2d 687, 692-93 (11 th Cir. 1987), the receipt of correspondence bearing 
offensive religious communication was a sufficient injury for standing. 

6 Africa v. Pennsylvania, 662 F.2d 1025 (3rdCir. 1981); Dettmer v. London, 799 F.2d 929 (4 th Cir. 1986); Love v. 
Reed, 216 F.3d 682 (8 th Cir. 2000); Alvarado v. City of San Jose, 94 F.3d 1223 (9 th Cir. 1996); and U. S. v. Meyers, 
95 F.3d 1475 (10 th Cir. 1996). 
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184-185). Even the ethical beliefs of an atheist who does not believe in an afterlife are 
considered religious. U.S. v. Bush, 509 F.2d 776, 780, 782-783 (7 th Cir. 1975). 

The Equal Employment Opportunity Commission in Title VII employment cases 
considers as religion moral or ethical beliefs sincerely held with the strength of traditional 
religions. 29 C.F.R. §1605.1; LaViolette v. Daley , E.E.O.C. No. 01A01748 (Sept. 13, 2002). In 
addition, the Equal Employment Opportunity Act, 42 U.S.C. § 2000e(j), defines the term 
“religion” as including “all aspects of religious observance and practice, as well as belief.” 

Religion is not merely a matter of personal preference, but is shared by an organized 
group, and intimately related to daily living. Wisconsin v. Yoder, 406 U.S. 205, 216 (1972). 
Yoder cites to Justice Harlan’s concurring opinion in Welsh that religion is more than devotion 
“to individual principles acquired on an individualized basis”; that it involves “shared beliefs by 
a recognizable and cohesive group.” Welsh, 398 U.S. at 353. The Feminism mandated by the 
Regents’ polices and propagated at IRWG is a well organized, far reaching belief system of 
widely accepted tenets that directs daily activities in how to educate, live, work, and relate to 
others. (Compl. ]J]f 50, 53-69, 92-110). 

The New York Southern District Court in Altman v. Bedford Cent. School Dist., 45 
F.Supp.2d 368, 378, (S.D.N.Y. 1999), rev ’d on other grounds, 245 F.3d 49 (2d Cir. 2001), cert 
denied, 534 U.S. 827, determined whether a belief system was religion for Establishment Clause 
proposes by using the Establishment Clause analysis from Malnak v. Yogi, 592 F.2d 197, 208- 
210 (3d Cir. 1979)(Adams, J. concurring). Judge Adams’s guidelines have been followed by the 
Third, Fourth, Eighth, Ninth, and Tenth Circuit Courts of Appeals. 

The Malnak test looks at three indicia: whether the belief-system (1) addresses 
fundamental and ultimate questions having to do with deep and imponderable matters, (2) is 
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comprehensive in nature, (3) has formal and external signs such as structure, organization, efforts 
at propagation, and observance of holidays. Not all of the indicia need be satisfied for a belief 
system to be a religion, but in the case of the Feminism promoted by the State and financially 
aided by the State and USDOE, all three are. (Compl. 50, 53-69, 92-110). 

The State and USDOE claim that the definition of religion is “narrower” in Establishment 
Clause cases, State Memo. pp. 13-15; USDOE Memo. p. 2 n.3, even though the courts have 
never ruled such, Alvarado v. City of San Jose, 94 F.3d 1223, 1230 n.6 (9 th Cir. 1996). USDOE 
and the State, however, try to find support for a narrower definition from the criminal case U.S. 
v. Allen, 760 F.2d 447 (2d Cir. 1985). But the Allen court did not rule on that issue, rather it held 
there was no aiding of religion. Allen at 452. In addition, Third Circuit Judge Adams, in his 
concurring opinion in Malnak, 592 F.2d at 211-212, concluded it was difficult to justify a 
reading of religion as narrower for Establishment Clause purposes. Judge Adams referred to the 
logic of Justice Rutledge: 

“Religion” appears only once in the [First] Amendment. But the word governs 
two prohibitions and governs them alike. It does not have two meanings, one 
narrow to forbid “an establishment” and another, much broader, for securing “the 
free exercise thereof.” 

Everson v. Bd. ofEduc., 330 U.S. 1, 32 (1947)(Rutledge, J., dissenting). 

The State also requests this Court to take judicial notice that the Feminism promote by 
the State in higher education and financially aided by the State and USDOE at IRWG is not a 
religion. (State Memo. p. 16). To establish an adjudicative fact by judicial notice requires a 
“high degree of indisputability ....” Advisory Committee Note, Fed. R. Evid. 201, subdivision 
(a). That “high degree” does not exist in this case, especially where both sides are in dispute 
over a core issue of the merits as to whether Feminism is a religion. See also Fed. R. Evid. 
201(b). 
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Determining whether Feminism is a religion is more appropriate for a summary judgment 

motion or trial—not a motion to dismiss under Rule 12(b)(6). Rule 12(b)(6) allegations cannot 

be dismissed even if the Court considers them “chimerical” or “extravagantly fanciful.” Iqbal, 

129 S. Ct. at 1951. The Complaint’s allegations raise a reasonable likelihood that discovery will 

show Feminism as a moral and ethical belief system consistent with religion as found in 

Supreme Court, Courts of Appeals, Southern District of New York, and Title VII cases. 

B. The State’s higher education policies on their face have the purpose of promoting and 
favoring the religion Feminism and entangle the State in the implementation of Feminist tenets in 
higher education. 

The State Legislature was mandated by the State Constitution to create and by 

implication fund the “corporation” named the University of the State of New York (“USNY”). 

N.Y. Constitution, Art. XI § 2. USNY is governed by the Regents and has powers granted it by 

the State Legislature. N.Y. Constitution, Art. XI § 2. The Regents, all of whom are elected by 

the State Legislature, function as the legislature for higher education because they were granted 

those powers by the State Legislature. Moore v. Bd. Regents University of the State of New York, 

44 N.Y.2d 593, 600 (1978); N.Y. Educ. Law § 207; (Compl. 121). 

The Regents’ Statewide Plans and policy statements are in effect laws, rules, and 

regulations governing higher education. See N.Y. Educ. Law § 207. 

[A] critical function of the Regents is its preparation ... of a master [statewide] 
plan “for the development and expansion of higher education” in New York. 

N.Y. Educ. Law § 237(1). This plan includes public as well as private 
institutions. 

Moore, 44 N.Y.2d at 598. The Regents’ Statewide Plans are required to “[i]dentify[] the 
resources needed to achieve the [plans’] goals.” N.Y. Educ. Law § 237(l)(d)(3)(Compl. 1 26). 
The Regents also periodically issue policy statements to supplement or set the direction that 
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higher educational institutions should take in their programs. NYSED website, 
http://www.highered. nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207; (Compl. f 27). 

The State Legislature annually appropriates specific sums to USNY that the legislative 
mandate of N.Y. Educ. Law § 237 requires be spent, in part, on the formulation and execution of 
Regent Statewide Plans and policy statements, such as the major policy statement Equity for 
Women-Action Plan. The master plans and policy statements are also mandated by N.Y. Educ. 
Law § 237(l)(d)(3) to list resources for the execution of USNY’s plans and policies, including 
Equity for Women-Action Plan. Such resources are provided out of the specific appropriations 
for USNY. 7 SED serves as the Regents administrative ann expending the designated resources 
to carry out USNY’s policies, which includes its Equity for Women-Action Plan that promotes 
Feminism in higher education. 

Government, whether state or federal, “may not favor one religion over another, or 
religion over irreligion ...,” McCreary County v. ACLU, 545 U.S. 844, 875 (2005), and may not 
promote or affiliate itself with any religious doctrine or organization, County of Allegheny v. 
ACLUi 492 U.S. 573, 590 (1989). Whether the keyword is “promotion,” “affiliation,” or 
“favoritism,” the essential principle remains the same, the Establishment Clause prohibits 
government from appearing to take a position on questions of religious belief, County of 
Allegheny, 492 U.S. at 593-594; it may not take sides and must remain neutral, McCreary, 545 
U.S. at 860 (citations omitted). 

To avoid taking sides, government laws and activities must have (1) a secular purpose, 

(2) their primary effect must not advance religion, and (3) they must not excessively entangle the 

7 From a different perspective, the Regents act as the legislature for higher education. N.Y. Educ. Law § 207. 

Funds from State taxpayers are provided to USNY by the State Legislature. The Regents, acting as a legislature, 
specifically appropriate some of those funds for the implementation of its policy Equity for Women-Action Plan and 
its Feminist tenets and SED expends those funds to enforce that policy at Columbia and IRWG. 
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government with religion. Cooper, 577 F.3d at 494 (citing Lemon v. Kurtzman, 403 U.S. 602, 
612-613 (1971)). 

Lemon’s “purpose” requirement aims at preventing government from abandoning 
neutrality and acting with the intent of promoting a particular point of view in religious matters. 
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 
U.S. 327, 335 (1987). 

In 1972, the State embarked on a secular purpose of balancing the number of males and 
females benefiting from higher education. Regents Statewide Plan 1972, p. 103 (DH Deck Ex. 
K); Equal Opportunity for Women-A Statement of Policy and Proposed Action, Position Paper 
No. 14, p. 6 (1972) (DH Decl. Ex. J)(Compl. 55, 94, 95). In 1972, females made up 42% of 
all college students. Bureau of the Census. By 1984, however, more females than males were 
attending and graduating from New York colleges and universities, yet the State continued its 
policy of increasing the number of females and the opportunities available to them. Regents 
Statewide Plan 1984 (DH Decl. Ex. L); Regents Major Policy Statement for 1984 (DH Decl. Ex. 
M)(Compl. 92, 93, 96, 97). The State’s purpose was no longer secular affirmative-action 
because the results had gone far beyond equal treatment by the State’s own measures. See 
Johnson v. Transportation Agency, 480 U.S. 616, 632, 637 (1987)(the purpose of affirmative- 
action is to eliminate the effects of past discrimination and obtain equitable representation). 

In 1988, the State called for the increased participation of females in underrepresented 
fields, such as mathematics and science, even though it would further decrease the number of 
males receiving college degrees. Regents Statewide Plan for 1988 (DH Decl. N)(Compl. f 98). 

Then in 1993, when over 55% of college students were female, and females earned 60% 
of the associate degrees, 54% of the bachelor degrees, and 58% of the master’s degrees, the State 
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made clear its changed purpose in the major policy statement: Equity for Women in the 1990s, 
Regents Policy and Action Plan, Background Paper, DH Decl. Ex. H, Compl. ]j 99. This policy, 
still in effect today, openly promotes, favors, and affiliates the State with a particular point of 
view for governing higher education—Feminism. (Compl. ]J]f 99-106). The Complaint at 
100-106 lists some of the governing requirements of that policy which enforces Feminist 
objectives not just in Women’s Studies programs but throughout higher education and its 
interactions with business and cultural institutions. Equity for Women-Action Plan pp. v, 1,6; 
(Compl. f][101-103). Among those requirements is exclusively favoring opportunities for 
females even when females far outpace males. 

While it is always difficult to determine “intent” or the government’s “purpose,” when a 
government consistently over a 27 year period enforces policies favorable to the already 
preferentially treated majority at the expense of the minority, the only objective conclusion is 
that a particular belief system, which exalts the majority over the minority, is at work. In 
America in this day and age, that belief system is Feminism. (Compl. 111-115). 

In the end, the State’s secular purpose of 1972 was replaced with a Feminist purpose, and 
USDOE, by delegating its college accrediting responsibilities to the State, 8 N.Y.C.R.R. § 4-1.1, 
and providing funding to the Regents and SED that supports turning higher education into a 
Feminist construct, knowingly facilitated the State’s advancing of Feminism. (Compl. 42, 

43). The power and authority of government has impermissibly been put on the side of one 
particular sort of believers—Feminists, see Torasco v. Watkins, 367 U.S. 488, 490 (1961), which 

s Today, females make up 58% of all the State’s college students, receive over 55% of the Bachelor degrees, over 
63% of the Master’s degrees, and over a majority of the Doctoral degrees. SED, ORIS. By 2016, across America, 
females will receive 64% of the Associate degrees, over 60% of the Bachelor degrees, 53% of the Professional 
degrees, and 66% of the Doctoral degrees. National Center for Educational Statistics, Digest of Educational 
Statistics, Table 258. 
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effectively favors their beliefs over that of others, see Commack Self-Sei-vice Kosher Meats, Inc. 
v. Weiss, 294 F.3d 415, 430 (2d cir. 2002). 

As far as “entanglement,” the Equity for Women-Action Plan requires the State to 
monitor all higher educational institutions, including Columbia, to assure the policy’s 
implementation: 

• SED was assigned the “responsibility to monitor progress toward the stated goals,” 
Equity for Women-Action Plan p. 11, DH Decl. Ex. H; Compl. ]f 106; 

• SED staff to re-train faculty as to appropriate sex roles and provide “regular monitoring 
and reinforcement [of that view] in educational settings,” Equity for Women-Action Plan 
p. 6, DH Decl. Ex. H; Compl. t 105(d); 

• SED staff to conduct “academic program reviews at colleges and universities” in order to 
determine whether gender specific patterns have disappeared, Equity for Women-Action 
Plan p. 7, DH Decl. Ex. H; Compl. f 105(e); 

• “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action 
Officer, Equity for Women-Action Plan p. 9, DH Decl. Ex. H; Compl. f 105(g). 

Such monitoring by public authorities excessively entangles the State with implementing 

Feminist tenets at Columbia and IRWG. Lemon, 403 U.S. at 627 (the Supreme Court found 

excessive entanglement from a state subsidy for religious school teachers because to assure the 

teachers taught only secular matters would require a monitoring program that would be just a 

little short of ongoing surveillance). The Equity for Women-Action Plan extensive monitoring 

also creates an impermissible joint exercise of religious and civic authority that advances 

Feminism through college and State affirmative action officers. See Commack, 294 F.3d at 430. 

The allegations of the State’s lack of neutrality and extensive involvement in enforcing 

its Feminist action plan at Columbia and IRWG is not based on some set of undisclosed facts but 

the State’s own admissions in its Statewide Plans and policy statements. In addition, its purpose 
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cannot be to make up for a lack of New York laws that prohibit sex discrimination in colleges 
and universities. See N.Y. Civil Rights Law § 40-c and N.Y. Exec. Law § 291(2). 

The establishment clause prohibits such government endorsement of religious activities 
because “endorsement sends a message to nonadherents that they ... are outsiders of the political 
community, and ... to adherents that they are insiders, favored members of the political 
community.” Lynch v. Donnelly, 465 U.S. 668, 688 (1984)(0’Connor, J. concurring). In New 
York’s colleges and universities, thanks to the State’s policies, the insiders are adherents of 
Feminism. 

C. The State and the U.S. Department of Education’s institutional financing of Columbia’s 
IRWG have the effect of advancing the religion Feminism. 

“The prohibition on establishment [also] covers ... financial aid for religious individuals 
and institutions....” McCreary, 545 U.S. at 875. Public funding may not be provided to an 
institution “in which religion is so pervasive that a substantial portion of its functions are 
subsumed in the religious mission or when it funds a specifically religious activity in an 
otherwise substantially secular setting.” Bowen, 487 U.S. at 610 (quoting Hunt v. McNair, 413 
U.S. 734, 743 (1973)). “The general prohibition on funding pervasively sectarian institutions is 
essentially a prophylactic rule, designed to prevent the ‘risk’ that the government’s money, 
though designated for a specific secular purpose, ‘may nonetheless advance the pervasively 
sectarian institution’s ‘religious mission.’” Lamont, 948 F.2d at 842 (2d Cir. 1991)(intemal 
quotes, Bowen, 487 U.S. at 610). 

By IRWG’s own admission, it “is the locus of interdisciplinary feminist scholarship and 
teaching,” which “focus[es] on women, gender, and/or feminist... perspectives,” and offers “an 
undergraduate degree program in Women’s and Gender Studies, and graduate certification in 
Feminist Scholarship ....” (DH Decl. Ex. I; Complaint 120, 124, 143). IRWG propagates the 
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modern-day religion of Feminism through lectures, seminars, consciousness indoctrination 
sessions, publications, career preparations, counseling, historical revisionism, propagandizing, 
inculcating unanimity of thought, promoting a pantheon of idols such as Mary Wollstonecraft, 
cultivating de facto apostles and disciples, and three public lecture series. (Compl. f 53). IRWG 
administrators and teachers indoctrinate Feminism by supporting and instructing persons in a 
body of Feminist doctrine or principles, by initiating persons through Feminist doctrinal 
instruction, by imbuing persons with a Feminist partisan point of view, and by inculcating 
Feminism. Cf. DeStefano, 247 F.3d at 416-417; (Compl. ]J 150-152). IRWG has a catalogue of 
Feminist activities that permeate it, and whatever secular teaching at IRWG may exist cannot be 
separate from the admitted Feminist mission of the institute. (DH Decl. Ex. I; Complaint 121- 
124). 

Although the study of religion, when presented objectively as part of a secular program 
of education, will not violate the Establishment Clause, Abington School Dist. v. Schempp, 374 
U.S. 203, 225 (1963), as IRWG’s website admits, its purpose is to propagate Feminism through 
instruction, training, advocacy, indoctrination, and proselytizing. (Complaint 125-142). 

The Complaint alleges on “information and belief’ that funds from the State and 
USDOE, which are not student aid, go directly into supporting the operation of IRWG and, 
therefore, into furthering Feminism. (Complaint 40, 148, 151, 153, 156, 157, 161). Such aid 
includes State Bundy funds and USDOE awards, contracts, and research grants. (Compl. ]fl[32, 
40, 148). It does not matter that the aid maybe channeled through Columbia’s controller to 
IRWG. See Lamont, 948 F.2d at 828 (even though federal grants provided to sectarian schools 
were channeled through intermediaries, it still constituted aiding religion). 
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The flow of State funds to IRWG are required to be reported to SED. Bundy Participant 
Reporting Requirements UK 3, 4, http://www.highered.nysed.gov/oris/bundy/. SED, however, 
denied a Freedom of Information Law request regarding direct financial aid provided Columbia 
on the grounds that “SED does not possess or maintain” such records. (DH Decl. Ex G). HESC, 
however, stated that SED “is the New York Agency that maintains records of the amounts of 
government-based financial assistance received by individual schools in New York State on an 
annual basis.” (DH Decl. Ex. G). Since these are motions on the pleadings, the allegations of 
State funding to IRWG should be accepted as true under the plausibility standard because the 
information is peculiarly within the knowledge of SED, which refused to release it. Arista 
Records LLC, 604 F.3d at 120 (2d Cir. 2010); Boykin v. KeyCorp, 521 F.3d 202, 215 (2d Cir. 
2008). The flow of State, as well as USDOE, institutional funds are also contained in 
Columbia’s managerial accounting statements, but Columbia has refused to provide such 
information to the Class Representative. (DH Decl. Ex. G). 

The purpose of the State’s “Bundy” aid, N.Y. Educ. Law § 6401, is to “provide^ direct 
unrestricted financial support to certain independent postsecondary institutions” in order to help 
“preserve the strength and vitality of [New York’s] private and independent institutions of higher 
education....” http://www.highered.nysed.gov/oris/bundy/ (Overview). It is not , as the State 
argues, to help students finance their education. (State Memo. pp. 20-22). 

Before IRWG receives any Bundy aid, its Women’s Studies Program has to be approved 
by the State, N.Y. Educ. Law § 6401 (2)(iii), which means reviewing the subject matter of 
courses and other aspects of the program, 8 N.Y.C.R.R. §§ 50.1(i), 52.1(b)(3), 52.2, 126.1(d); 
supra “Facts.” In addition, “[institutions must make application to participate and must meet 
the eligibility criteria set forth in Section 6401 of the Education Law.” http://www.highered. 
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nysed. gov/oris/bundy/ (Overview). 

Bundy aid differs from student aid in that it is the institution making choices as to 

whether to apply for such funds—not the students. The Supreme Court requires full free private 

choices by students—not institutions—in order to avoid violating the neutrality requirement of 

the Establishment Clause. E.g. Mueller v. Allen, 463 U.S. 388 (1983)(student tax deductions for 

educational expenses); Witters v. Wash. Dept. ofServs. For Blind, 474 U.S. 481 (1986) 

(scholarship program); Zobrest v. Catalina Foothills School Dist., 509 U.S. 1 (1993)(funds for 

private sign language interpreters for deaf students); Zelman v. Simmons-Harris, 536 U.S. 639 

(2002)(tuition and tutorial aid for students). 

[T]he distinction between a per-capita school-aid program [Bundy aid] and a true 
private-choice program is significant for purposes of endorsement. See, e.g., 

Lynch v. Donnelly, 465 U.S. 668, 692 (1984)(0’C0NN0R, J., concurring). In 
terms of public perception, a government program of direct aid to religious 
schools based on the number of students attending each school differs 
meaningfully from the government distributing aid directly to individual students 
who, in turn, decide to use the aid at the same religious schools. 

Mitchell v. Helms, 530 U.S. 793, 842-843 (2000)(plurality deeision)(0'Connor, J., concurring in 

judgment). 

Bundy aid to IRWG is also similar to the aid provided sectarian schools in two Supreme 
Court cases that found violations of the Establishment Clause. In Levitt v. Comm, for Public 
Educ., 413 U.S. 472 (1973), an unrestricted lump sum per student was required by the State to be 
paid to private schools for internal testing, and in Comm, for Public Educ. & Religious Liberty v. 
Nyquist, 413 U.S. 756 (1973), grants were paid to private schools for maintenance and repair 
based on the number of pupils in the school. While in Levitt and Nyquist, students could choose 
where they attended school, the Court in Zelman did not rule that such gave students a full free 
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choice of where the government funds went. If it had, then Levitt and Nyquist would have been 
overruled and they were not. 

USDOE’s alleged providing of non-student aid in the form of awards, contracts, and 
research grants to IRWG, Complaint ^40, 148, which are in no way dependent on student 
choices to attend IRWG, is similar to the situation in Tilton v. Richardson, 403 U.S. 672 (1971), 
where grants under the Federal Higher Education Facilities Act violated the Establishment 
Clause when the government could no longer assure the financed facilities were used for non¬ 
sectarian activities. 

State and USDOE institutional aid to Columbia for the benefit of the sectarian institution 
IRWG advances the religion Feminism propagated at IRWG. 

CONCLUSION 

The purpose of the State’s higher education policies, enforced with State and federal 
taxpayer dollars, is to induce others to read, meditate upon, venerate, and obey Feminist tenets. 
However desirable that might be as a matter of private devotion, it is not a permissible 
government objective under the Establishment Clause. 

The State and USDOE’s institutional funding of IRWG endorses and supports that 
institution’s inculcation of Feminism in violation of the Establishments Clause. 

The defendants’ motions to dismiss should be denied. 


Dated: New York, New York 
March 8, 2011 


/S/ 


Roy Den Hollander, Esq. (1957) 
Attorney and Class Representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


-against- 


10 Civ. 9277 (LTS) (HBP) 


MEMBERS OF THE BOARD OF 
REGENTS OF THE UNIVERSITY OF 
THE STATE OF NEW YORK, in their 
official and individual capacities, et al.. 

Defendants. 


REPLY MEMORANDUM OF LAW IN FURTHER 
SUPPORT OF THE STATE DEFENDANTS’ MOTION 
TO DISMISS THE COMPLAINT 

Defendants the members of the Board of Regents of the University of the State of New 
York; Merryl Tisch, Chancellor of the Board of Regents; Commissioner David M. Steiner of the 
New York State Education Department ("SED"); and Elsa Magee, Acting President of the New 
York State Higher Education Services Corporation ("HESC") (collectively, the "State 
Defendants"), by their attorney, ERIC T. SCHNEIDERMAN, Attorney General of the State of 
New York, respectfully submit this reply memorandum of law in further support of their motion 
to dismiss the complaint pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil 
Procedure. 


PRELIMINARY STATEMENT 

As demonstrated in the State Defendants' moving brief, plaintiffs claims are 
jurisdictionally and substantively flawed, and must be dismissed. On the question of standing, 
whatever the merits of plaintiffs claim that he satisfies the standards for taxpayer standing in 
Establishment Clause cases, his failure to establish it in the earlier related lawsuit, Hollander v. 
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Institute for Research on Women and Gender at Columbia University, et al., 08 Civ. 7286 (LAK) 
(''Hollander I"), precludes him from relitigating it now. On the merits, the complaint should be 
dismissed because, under the test applicable in the Second Circuit, "Feminism" is not a religion, 
and, furthermore, the State Defendants' activities would not constitute an establishment of 
religion if "Feminism" were a religion. 1 In opposition, plaintiff fails to offer any factual 
averments or legal authority sufficient to salvage his claims. Accordingly, the State Defendants' 
motion to dismiss should be granted in its entirety. 

ARGUMENT 
POINT I 

PLAINTIFF IS PRECLUDED FROM RELITIGATING STANDING, 

EVEN ON A CLEARER THEORY, WHEN THE FACTS SUPPORTING THAT 
THEORY WERE AVAILABLE FOR USE IN THE PRIOR ACTION 

Plaintiff now claims, more explicitly than before, that he has taxpayer standing to assert 
his Establishment Clause claims. (Compl., 70-91; PI. Mem., pp. 4-6) 2 Regardless of the 
merits of this contention, under well-established principles of res judicata, he cannot now assert 


Plaintiff appears to have abandoned any claims against HESC's Acting President. His 
opposition brief makes no mention of any action by HESC that, he contends, violates the 
Establishment Clause. Nor does plaintiff contest the State Defendants' argument, see 
Memorandum of Law in Support of the State Defendants' Motion to Dismiss the Complaint 
("State Def. Mem."), pp. 22-23, that providing financial aid to individual students, which is 
HESC's function, does not violate the Establishment Clause even if the students use that aid to 
pursue explicitly religious education. See Memorandum of Law in Opposition to the State and 
U.S. Defendants' Motions to Dismiss the Complaint ("PL Mem."), pp. 24-25. Thus, plaintiffs 
claims against Acting President Magee should be deemed abandoned and dismissed in their 
entirety. See Bonilla v. Smithfield Assocs. LLC, No. 09 Civ. 1549, 2009 WL 4457304, at *4 
(S.D.N.Y. Dec. 4, 2009) (plaintiffs failure to respond to two out of three of defendant’s 
arguments for dismissal constitutes abandonment of the claim and calls for dismissal as a matter 
of law); Hanig v. Yorktown Cent. Sch. Dist., 384 F. Supp. 2d 710, 723 (S.D.N.Y. 2005) 
( u [B]ecause plaintiff did not address defendant’s motion to dismiss with regard to this claim, it is 
deemed abandoned and is hereby dismissed.”). 

2 

Plaintiff also refers to non-economic standing conferred by his exposure to unwelcome 
religious messages, see PI. Mem., pp. 11-13, but this is indistinguishable from his earlier asserted 
ground for standing. 


2 
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such standing in this action. In affirming the dismissal of Hollander I for lack of standing, the 
Second Circuit specifically stated, "Nor has plaintiff made out the requirements of taxpayer 
standing for his Establishment Clause claim." (Declaration of Roy Den Hollander ["Hollander 
Deck"], Exhibit D, Summary Order dated April 16, 2010, pp. 3-4) Plaintiff argued to the Circuit 
that the complaint, properly read, had adequately alleged taxpayer standing. (Id., Exhibit E, 
Appellate Oral Argument Transcript, p. 2) Nothing in the present complaint suggests that 
plaintiffs taxpayer standing — if, indeed, he has it — is a new development; if he has taxpayer 
standing now, he had it at the commencement of Hollander I, and that is fatal to his claim. 

The State Defendants do not disagree with plaintiff — having said it first, see State Def. 
Mem., p. 10 — that a dismissal for lack of standing, or subject matter jurisdiction generally, is not 
a binding determination on the merits of a claim. (PI. Mem., pp. 4-5) It is, however, a binding 
determination on the standing question itself. See Ins. Corp. of Ireland, Ltd. v. Compagnie des 
Bauxites de Guinee, 456 U.S. 694, 704, n. 9 (1982) ("[i]t has long been the rule that principles of 
res judicata apply to jurisdictional determinations"); Coll. Sports Council v. Dep't ofEduc., 465 
F.3d 20, 22-23 (D.C. Cir. 2006) (affirming, on res judicata grounds, determination that plaintiffs 
lacked standing); Perry v. Sheahan, 222 F.3d 309, 318 (7th Cir. 2000) ("The determination that 
Perry lacked standing in Perry I precludes relitigation of the same standing argument in Perry 
II.Mrazekv. Suffolk Cnty. Bd. of Elections, 630 F.2d 890, 898, n. 10 (2d Cir. 1980) ("the issue 
of Mrazek's and Migliore's standing, by all accounts, has been determined adversely to them in 
the state courts and that decision is binding upon us under principles of res judicata"). 

That plaintiff now makes his taxpayer standing theory more explicit, and perhaps argues 
it better, does not change the preclusive effect of the prior determination in Hollander I that 
plaintiff lacked standing. The facts now relied upon to support his standing existed at the time of 
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the original complaint and plaintiff had a full and fair opportunity to raise those facts at that time. 
"Only facts arising after the complaint was dismissed — or at least after the final opportunity to 
present facts to the court — can operate to defeat the bar on issue preclusion." Perry, 222 F.3d at 
318. See also Arnold Graphics Indus., Inc. v. Indep. Agent Ctr., 775 F.2d 38, 41 (2d Cir. 1985) 
(action dismissed for want of subject matter jurisdiction can be brought again "where in the 
interim facts have occurred which now establish jurisdiction") ( quotation marks and citations 
omitted) (emphasis added)) 3 ; Dozier v. Ford Motor Co., 702 F.2d 1189, 1192-93 (D.C. Cir. 

1983) ("curable defect" rule concerning subject matter jurisdiction applies only to a 
"jurisdictional deficiency [that] could be remedied by occurrences subsequent to the original 
dismissal ") (emphasis in original). 

Plaintiffs original complaint in Hollander I was dismissed for lack of standing. That 
plaintiff has done a better job now of arguing a standing theory he had available then is no reason 
"to allow a plaintiff to begin the same suit over and over again in the same court, each time 
alleging additional facts that the plaintiff was aware of from the beginning of the suit, until it 
finally satisfies the jurisdictional requirements." Magnus Electronics, Inc. v. La Republica 
Argentina, 830 F.2d 1396, 1401 (7th Cir. 1987). Because he is precluded from relitigating his 
standing in this new action, his complaint should be dismissed. 

POINT II 

THE ESTABLISHMENT CLAUSE CLAIMS MUST BE DISMISSED 
BECAUSE "FEMINISM" IS NOT A RELIGION AND THE STATE 

DEFENDANTS’ ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

On the merits, plaintiffs claims must be dismissed because, first, "Feminism" is not a 

The court cited an earlier edition of Moore's Federal Practice that used a different 
chapter numbering system. The point cited is now found at 18 J. Moore, Moore's Federal 
Practice,^ 131.21[1] (3d ed. 2010). 
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religion under the directly governing case law, and, second, no actions by the State Defendants 
that plaintiff complains about would constitute an Establishment Clause violation even if 
"Feminism" were deemed a religion. Instead, plaintiff offers some seemingly random 
observations unconnected with any legal theory of why they amount to an Establishment Clause 
violation. 

A. Under Second Circuit Precedent, 

"Feminism" is Not a Religion 

In arguing that "feminism" is a religion for purposes of the Establishment Clause, 
plaintiff asks this Court to ignore Second Circuit precedent directly on point and adhere instead 
to directly contrary Third Circuit precedent. (PL Mem., pp. 13-16) Under Second Circuit 
authority, in Establishment Clause cases, "religion" is defined not by the individual views, 
however sincere, of a plaintiff, but by a general societal consensus about what is or is not 
religion; and the general societal consensus is that "Feminism" is a political and social doctrine, 
not a religion. 

The Second Circuit squarely held in United States v. Allen, 760 F.2d 447, 450 (2d Cir. 

1985), that "religion" must be defined differently, and more narrowly, in Establishment Clause 

cases than it is in Free Exercise cases: 

In so holding [that "nuclearism" is a political, not a religious view], 
we adopt for establishment clause purposes the conventional, 
majority view, rather than appellants' view, of what is religious and 
what is political. Consequently, we must acknowledge that 
"religion" can have a different meaning depending on which 
religion clause of the First Amendment is at issue. . . . That the 
Government advances what is, conceivably, someone's religion, 
however, does not make what most citizens consider a political or 
military action a violation of the establishment clause. 

Allen, 760 F.2d at 450. This clear and explicit holding belies plaintiffs assertion that "the 

Allen court did not rule on that issue." (PL Mem., p. 15) 
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Plaintiff nonetheless urges the Court to ignore this binding precedent and adopt Judge 
Adams's concurring analysis in Malnakv. Yogi, 592 F.2d 197, 207-10 (3d Cir. 1979) (Adams, 
J., concurring), which endorses a single definition of "religion" applicable to both 
Establishment Clause and Free Exercise Clause cases. (PL Mem., pp. 14-15) But that view 
squarely contradicts the Second Circuit's later holding in Allen. See U.S. v. Meyers, 906 F. 
Supp. 1494, 1503, n. 11 (D. Wyo. 1995) (recognizing direct conflict between A lien and 
Malnak). The State Defendants have previously explained the reasons supporting the Second 
Circuit's rule, see State Def. Mem., pp. 11-16, and will not repeat them here. It is enough now 
to reiterate that the Second Circuit has decided the issue, and decided it against plaintiffs 
preferred view. Under the Second Circuit's governing "conventional, majority view" test of 
what is religious and what is, instead, political or social, "Feminism" is not a religion. 
Therefore, the complaint should be dismissed. 

B. The State Defendants' Activities Would Not Constitute an 

Establishment of Religion if Feminism Were a Religion 

But even assuming, arguendo, that "Feminism" is, under some definition, deemed a 
religion, neither the complaint nor plaintiffs brief sets out any actions by the State Defendants 
that would violate the Establishment Clause. What the State Defendants do in registering 
academic programs and funding institutions through Bundy aid it does the same way — and 
lawfully — for plainly secular, confessedly religious, and possibly borderline institutions and 
programs of instruction alike. See State Def. Mem., pp. 16-20. 

1. Program Registration : Plaintiff does not contend that the State Defendants' 
registering indisputably religious programs, such as those offering degrees in the theology of a 
particular sect, violates the Establishment Clause, so it is hard to understand what Establishment 
Clause objection there might be to registering programs in women's studies at institutions that 
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choose to offer them even if "Feminism" were a religion. While Plaintiff does allege that the 
State "requir[es] adherence to Feminist tenets in higher education" by the mere fact of approving 
programs that, in his view, teach them, see PL Mem., pp. 3-4, nothing in the complaint suggests 
that the State obliges any institution to offer such programs, or insists that, if an institution 
chooses to offer such programs, they conform to some State-prescribed orthodoxy. 

The Regents and the Commissioner register only individual curricula, 8 N.Y.C.R.R. § 
52.1(d), the content and duration of which "shall be designed to implement their purposes," 8 
N.Y.C.R.R. § 52.1(b)(3). Any individual courses offered must be part of some registered 
curriculum, 8 N.Y.C.R.R. § 52.1(f), must be offered with sufficient frequency to allow timely 
progress, 8 N.Y.C.R.R. § 52.2(c)(2), and must have their goals and objectives clearly defined in 
writing, 8 N.Y.C.R.R. §§ 52.1(b)(3), 52.2(c)(1), 53.3(d). These requirements — that curricula 
have courses, that they be related to the overall curriculum, that they be offered with reasonable 
frequency, and that they have goals and objectives and describe them in writing — apply alike to 
all programs subject to registration, from the most obviously secular, like a Ph.D. program in 
physics, to the most explicitly religious, like an S.T.D. program in sacred theology. By these 
methods, the State "gives its stamp of approval," see PL Mem., p. 3, to all curricula, religious or 
otherwise, that meet these, and other, secular, academic requirements. See State Def. Mem., pp. 
4-7 for more details about these requirements. Such a "stamp of approval" for Columbia 
University's undergraduate Women's Studies program no more establishes "Feminism" than 
approving Fordham University's Ph.D. program in Theology establishes Roman Catholicism, 
and, in multiple opportunities in this case and in Hollander /, plaintiff has never so much as 
hinted that the latter violates the Establishment Clause. 
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Once these secular, academic criteria are satisfied, the State has no authority under the 
regulations over the viewpoint, whether secular or religious, expressed in individual courses or 
the program as a whole. By statute, moreover, the Regents cannot issue regulations affecting the 
freedom of seminaries to determine correct religious doctrine. See N.Y. Educ. Law § 207. 

Curiously, and to no apparent purpose, plaintiff suggests that the very existence of N.Y. 
Educ. Law § 207, specifically carving out questions of religious doctrine from the purview of 
State regulation, shows, by negative implication, that the State does have power to detennine 
what is orthodox in secular subjects — though how that helps him when the very basis of his 
claim is that "Feminism" is a religion and women's studies programs are religious is unexplained. 
(PL Mem., pp. 3-4) But the Commissioner's regulations, the source of current State authority, do 
not themselves empower the Commissioner and the Regents to regulate the viewpoint taught in 
secular courses or curricula. 4 See, e.g., 8 N.Y.C.R.R. §§ 3.47, 52.1, 52.2. At most, plaintiffs 
argument proves that New York statutes would not forbid such regulations from being enacted, 
as they explicitly do for religious subjects. It sheds no light, however, on what powers the 
Regents and the Commissioner now have under the current regulations. Furthermore, it is 
unclear what bearing this argument about control over secular course content has on the claim 
that women's studies programs are religious, not secular, and that registering them violates the 
Establishment Clause. 

Because plaintiff has failed to allege facts or articulate a legal theory under which the 
State's curriculum registration requirements or practices violate the Establishment Clause, the 
claim should be dismissed. 

The requirement that a curriculum offer a sufficient number of courses relevant to its 
subject matter and that the courses have content and describe it in writing is a far cry from the 
type of course-specific content control plaintiff imagines, without basis, that the State 
Defendants possess. See PI. Mem., pp. 3-4. 
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2. Bundy Aid : In opposition, plaintiff has likewise asserted some random complaints 

about Bundy aid without addressing any issue relevant to its constitutionality under the 
Establishment Clause. See PL Mem., pp. 22-25 Again, it is difficult to understand the basis of 
plaintiffs Establishment Clause objection. Plaintiff does not dispute that, as previously 
demonstrated, Bundy aid is distributed per student / per degree program without regard to the 
religious or secular character of the institution, program, or course of study, and that how much 
Bundy aid an institution receives is purely a function of how many students individually choose 
to attend. See State Def. Mem., pp. 19-22 If Fordham receives Bundy aid when a student enrolls 
in its Theology Ph.D. program on this religion-neutral basis without running afoul of the 
Establishment Clause — and plaintiff does not appear to contend otherwise — then there can be 
no Establishment Clause objection to Columbia receiving Bundy aid when a student enrolls in an 
undergraduate program in Women’s Studies on the same religion-neutral basis. (Id.) 

Because Bundy aid is disbursed on a religion-neutral manner based on choices made by 
individual students about what colleges to attend and what programs to enroll in, plaintiffs 
Establishment Clause claim must be dismissed. 
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CONCLUSION 

For the reasons given, the complaint against the State Defendants should be dismissed, 
with prejudice, together with costs, disbursements, and such further relief as the Court deems just 
and proper. 

Dated: New York, New York 
April 1,2011 


Respectfully submitted, 

ERIC T. SCHNEIDERMAN 
Attorney General of the 
State of New York 
Attorney for State Defendants 

By: 

/S/ 


CLEMENT J. COLUCCI 
Assistant Attorney General 
120 Broadway 

New York, New York 10271 

(212)416-8634 

Clement.Colucci@ag.ny.gov 
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U.S. Department of Justice 



United States Attorney 
Southern District of New York 


86 Chambers Street, 3 rd Floor 
New York, New York 10007 

April 1, 2011 

BY HAND 
Hon. Henry B. Pitman 
United States Magistrate Judge 
United States District Court 
500 Pearl Street, Suite 750 
New York, New York 10007 

Re: Den Hollander v. Members of the Board of Regents , 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Pitman: 

I write on behalf of the United States Department of Education and the Secretary of 
Education (collectively, “the Federal Defendants”) in further support of their motion to dismiss 
the complaint in the above-referenced action, and to respond to Plaintiff Roy Den Hollander’s 
opposition (“Opp.”) thereto. As with the Federal Defendants’ moving papers, I ask that the 
Court accept this letter brief in lieu of a formal reply brief, and enter this letter on the docket. 1 

For the reasons explained in the Federal Defendants’ motion papers, this complaint must 
be dismissed because Plaintiff is collaterally estopped from relitigating the issue of standing in 
light of this Court’s and the Second Circuit’s prior decisions, see Hollander v. Inst, for Research 
on Women & Gender., No. 08 Civ. 7286 (LAK) (KNF), 2009 WL 1025960 (S.D.N.Y. Apr. 15, 
2009), aff’d, 372 F. App’x 140, 142 (2d Cir. 2010), concluding he had no standing to bring the 
very same claim. See Coll. Sports Council v. Dep’t ofEduc., 465 F.3d 20, 22-23 (D.C. Cir. 
2006); Perry v. Sheahan, 222 F.3d 309, 318 (7th Cir. 2000); Mrazek v. Suffolk County Bd. of 
Elections, 630 F.2d 890, 898 n.10 (2d Cir. 1980); Newdow v. Bush, 391 F. Supp. 2d 96, 99-101 
(D.D.C. 2005). Plaintiff cites three cases in an attempt to lead this Court to the opposite 
conclusion, but to no avail. See Opp. at 5-7. Indeed, all three cases support the Government’s 
argument that collateral estoppel — i. e., issue preclusion — bars Plaintiff s action. 


'As this Court’s Individual Practices require, I hereby enclose a copy of the Federal 
Defendants’ informal (letter) motion to dismiss, previously provided to counsel on February 11, 
2011, and Plaintiffs opposition papers, which I received from Plaintiff on March 10, 2011. 






Taking Plaintiffs cited cases in the order in which he cites them, the Second Circuit in 
Ripperger v. A.C. Allyn & Co., 133 F.2d 332 (2d Cir. 1940), was concerned with the proper 
venue in an action against two out-of-state corporations. An earlier action had been dismissed 
for improper venue; but in a second action, the plaintiff alleged for the first time that the 
corporations had designated agents for service of process within New York State. See id. at 333. 
When faced with a motion to dismiss the second action on grounds of res judicata, plaintiff 
argued that there should be no preclusion based on the earlier judgment, because it was on 
jurisdictional grounds. See id. The court of appeals found his “argument ingenious but 
unsound” as “[t]he principles of res judicata apply to questions of jurisdiction as well as to other 
issues.” Id. (internal quotation marks omitted). The court explained that the alleged appointment 
of the agents “antedated the first suit” — noting that “[tjhere has been no change in the facts” 
since the first action — and thus the plaintiff “could have .. . shown [it] by affidavit” in response 
to the motion to dismiss the first action. Id. at 334. The court concluded that “[n]o appeal 
having been taken” by plaintiff in the first case, “the former decision stands as a conclusive 
determination of [the venue] issue between the parties.” Id. 

The second case cited by Plaintiff concerned the jurisdictional amount in a diversity 
action by an investor against a trustee. See York v. Guaranty Trust Co., 143 F.2d 503 (2d Cir. 

1944), rev ’d on other grounds, 326 U.S. 99 (1945). There, the plaintiff had tried to intervene in 
an earlier suit against the trustee claiming a particular breach of the trustee’s fiduciary duty to 
her. See id. at 518-19. The case was dismissed because her intervention claim, like those of the 
plaintiffs in that action, fell below the $3,000 jurisdictional amount then in place for diversity 
actions. See id. In the second action, however, the same plaintiff sued the trustee “based on a 
different theory” — one which, if successful, could yield above $3,000 in damages. Id. at 517- 
19. This, the court held, was not barred by the decision in the earlier action, and the case was 
permitted to proceed. See id. 

The third and final case contained a discussion of the differences between claim 
preclusion (res judicata) and issue preclusion (collateral estoppel) in the context of a discharged 
soldier’s suit for disability severance pay. See Lowe v. United States, 79 Fed. Cl. 218, 227-31 
(2007), appeal dismissed, 333 F. App’x 523 (Fed. Cir. 2009). The statute under which the 
plaintiff sued provided in relevant part that severance payments are to be paid “[u]pon separation 
from [the] armed force[s] under [particular statutes].” Id. at 230 (internal quotation marks 
omitted). In his first action, the Court of Federal Claims ruled that soldiers, such as the plaintiff, 
who had been dishonorably discharged from the military, were not discharged under the 
appropriate statutes to quality for such payments. See id. The plaintiff, however, apparently 
“misconstrued the holding” of first decision as having held that he could only file such a suit 
after he had been discharged, and thus filed a second action alleging just that — that he had been 
separated from military service prior to filing his (second) complaint. Id. Thus, plaintiff s 
“attempt to ‘cure’ the jurisdictional defects” in his first lawsuit was unsuccessful. Id. 

Plaintiff unsuccessfully seizes on dicta and statements taken out of context in these cases 
to argue that his suit may go forward. Importantly, none of these cases concern (or even 
mention) standing, and none of them contradict the recent and authoritative cases cited by the 
Federal Defendants holding that a determination of a party’s standing to bring a particular claim 
is preclusive in subsequent actions where the same plaintiff tries to bring the same claim again, 
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supplementing his standing claims only with facts that were available to him at the time of the 
first complaint. At most, Plaintiffs papers demonstrate that such defects in standing may not be 
cured in a subsequent action, though other types of jurisdictional defects can be cured in certain 
circumstances. It is true that in a footnote in the York case, the court of appeals cited the 
Ripperger case and an 1883 Supreme Court case for the broad proposition that “a prior decision 
dismissing a suit on the mere pleadings for lack of jurisdiction is not a bar to a second suit 
alleging jurisdictional facts which existed when the first suit was pending but which were not 
therein alleged.” 143 F.2d at 519 n.21 (citing Smith v. McNeal, 109 U.S. 426 (1883) (earlier 
complaint had been dismissed for lack of subject-matter jurisdiction for failure to plead fact 
necessary to show federal question on the face of the well-pleaded complaint; second complaint, 
properly alleging jurisdictional fact in the complaint, was allowed to proceed)). This 
pronouncement not only mischaracterizes the holding in Ripperger, but also is far broader than 
the actual holding in York — that a jurisdictional dismissal on one cause of action does not 
preclude a plaintiff from suing the same defendant on another theory — and it thus utter dicta. 

The same can be said for the statements made by the Court of Federal Claims in Lowe 
cited by Plaintiff summarizing the application of the preclusion doctrines to jurisdictional 
dismissals, which are not only dicta but also misconstrue the cases cited. In support of the 
vaguely worded proposition that issue preclusion never applies to prevent relitigation of an issue 
“if after the initial dismissal plaintiff has ‘cured’ the jurisdictional deficiency identified in the 
first suit,” 79 Fed. Cl. at 229, the court cited only two cases: a case recognizing that “‘[a] 
dismissal for lack of subject matter jurisdiction [in one court] . . . permits a litigant to refile [his 
action] in an appropriate forum, i.e. , one that has jurisdiction over the claim,’” id. (quoting Vink 
v. Hendrickus Johannes Schiff Rolkan N. V., 839 F.2d 676, 677 (Fed. Cir. 1988)), and another that 
explains that, in the D.C. Circuit at least, this “curable defect” doctrine “is limited to events that 
occur after the original dismissal for lack of jurisdiction,” Citizen Elecs. Co. v. OSRAM GmBH, 
225 F. App’x 890, 893 (Fed. Cir. 2007) (collecting cases). 

In sum, Plaintiffs opposition papers contain no authority that permit him to replead his 
standing in this action after it was conclusively determined in the previous case. Once again, 
should the Court deem that this issue ought to be presented in a formal motion or that the parties 
should also address the underlying merits of Plaintiff s constitutional claim against the Federal 
Defendants, the Federal Defendants respectfully request the opportunity to do so. I thank the 
Court for its consideration of this matter. 


By: 


Respectfully, 


PREET BHARARA 



Assistant United States Attorney 
Telephone: (212) 637-2679 
Facsimile: (212) 637-2717 
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Ends. 


cc: 


BY EMAIL-PDF (without enclosures) 

Roy Den Hollander (pro se ) 

545 East 14th Street, 10D 
New York, NY 10009 

Clement J. Colucci (counsel for the New York State defendants) 

Assistant Attorney General 

New York State Department of Law 

120 Broadway 

New York, NY 10271 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 


ROY DEN HOLLANDER, 
on behalf of himself and all 
others similarly situated, 


USDCSDNY 

DOCUMENT 

ELECTRONICALLY FTIED 

DOC #: __ 

DATE FILED; A/SZJi 


Plaintiff, 


-against- 

MEMBERS OF THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF 
NEW YORK, in their official 
and individual capacities; 
CHANCELLOR OF THE BOARD OF 
REGENTS, MERRYL H. TISCH, in her 
official and individual capacity; 
NEW YORK STATE COMMISSIONER OF 
THE DEPARTMENT OF EDUCATION, 

DAVID M. STEINER, in his official 
and individual capacity; 

ACTING PRESIDENT OF THE NEW YORK 
STATE HIGHER EDUCATION SERVICES 
CORP., ELSA MAGEE, in her official 
and individual capacity; 

U.S. DEPARTMENT OF EDUCATION, and 
U.S. SECRETARY OF EDUCATION, ARNE 
DUNCAN, in his official capacity, 


10 Civ. 9277 (LTS)(HBP) 
ORDER 


Defendants. 


X 


PITMAN, United States Magistrate Judge: 

All defendants have moved to dismiss the complaint, and 
ail parties have submitted materials that go beyond the face of 
the complaint. It is not at all clear whether defendants are 
moving under 12(b)(1) or 12(b)(6) of the Federal Rules of Civil 
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Procedure, This difference is material, because the former 
permits consideration of materials beyond the face of the 
complaint while the latter generally does not. 

Fed.R.Civ.P. 12(d) provides that: "[i]f, on a motion 

under Rule 12(b)(6) . . . matters outside the pleadings are 

presented to and not excluded by the court, the motion must be 

treated as one for summary judgment under Rule 56. All parties 

must be given a reasonable opportunity to present all the 

material that is pertinent to the motion." Because all parties 

have submitted materials that go beyond the face of the pleading, 

it is my intention to convert the motion to a motion for summary 

judgment pursuant to Fed.R.Civ.P. 12(d). If the parties wish to 

submit additional materials in connection with the motion, they 

are directed to do so no later than June 30, 2011. 

Dated: New York, New York 

June 3, 2011 


SO ORDERED 



HENRY PITMAN 

United States Magistrate Judge 


Copies transmitted to: 

Roy Den Hollander, Esq. 

Law Office of Roy D. Hollander 

545 East 14th Street 

New York, New York 10009 
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Clement John Colucci III, Esq. 
Assistant Attorney General 
New York State Department of Law 
24th Floor 
120 Broadway 

New York, New York 10271 

Jean-David Barnea, Esq. 

United States Attorney's Office 
Southern District of New York 
3rd Floor 

86 Chambers Street 

New York, New York 10007 
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State of New York 
Office of the Attorney General 


ERIC T. SCHNEIDERMAN 

Attorney General 


June Duffy 

Assistant Attorney General in Charge 
Litigation Bureau 

Writer’s Telephone (212) 416-8634 
June 24, 2010 


KENTT. STAUFFER 

Executive Deputy Attorney General 
Division of State Counsel 


Honorable Henry Pitman 
United States Magistrate Judge 
Southern District of New York 
United States Courthouse 
500 Pearl Street 
New York, New York 10007 

Re: Hollander v. Members of the Board of Regents, et aL, 
10 Civ. 09277 (LTS) (HP) 


Your Honor: 

This Office represents the Board of Regents of the University of the State of New York; 
its Chancellor, Merryl Tisch; David Steiner, Commissioner of New York State Education 
Department 1 ; and Elsa Magee, Acting President of the New York State Higher Education 
Services Corporation, collectively the State Defendants. The State Defendants concur with, and 
adopt, the views expressed in the Federal Defendants' June 20, 2011 letter that the factual 
material outside the pleadings cited by the parties is appropriate to consider on a motion to 
dismiss, that conversion to a motion for summary judgment is unnecessary, and that, whether the 
motion is converted or not, the State Defendants do not intend to offer additional material. 

Thank your for your consideration in this matter. 

Respectfully submitted, 

Clement J. Colucci 

Assistant Attorney General 


Since this action commenced, John King has replaced David Steiner as Commissioner. Although the 
caption names the individual defendants in both their official and individual capacities, the body of the complaint 
seeks only injunctive and declaratory relief of a type only an official-capacity defendant could implement. 

120 Broadway, New YorkN.Y. 10271-0332 • Phone (212) 416-8610 • Fax (212) 416-6075 *Not for Service of Papers 

http://www.ag.ny.gov 
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cc: Roy Den Hollander, Esq. 

Jean-David Barnea, Esq. 



U.S. Department of Justice 



United States Attorney 
Southern District of New York 


86 Chambers Street, 3 nl Floor 
New York, New York 10007 

June 20, 2011 


BY FACSIMILE (212) 805-6111 

Hon. Henry B. Pitman 
United States Magistrate Judge 
United States District Court 
500 Pearl Street, Suite 750 
New York, New York 10007 

Re: Den Hollander v. Members of the Board of Regents, 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Pitman: 

I write on behalf of the United States Department of Education and the Secretary of 
Education (collectively, “the Federal Defendants”) to address the concerns that the Court raised 
in its June 3, 2011 order, regarding materials submitted along with the Federal Defendants’ 
pending motion to dismiss in the above-referenced action. As set forth below, the Federal 
Defendants respectfully submit that their motion to dismiss should not be converted into a 
motion for summary judgment and that no factual submissions from the parties are necessary for 
purposes of deciding their motion. In any event, the Federal Defendants do not intend to further 
supplement the record with factual submissions if the Court converts its motion to one for 
summary judgment, and rest on their submissions to date. 

As the Court noted, the Federal Defendants attached to their letter motion to dismiss 
copies of decisions from this Court and from the Second Circuit Court of Appeals in a prior case 
between the same parties, see Hollander v. Inst, for Research on Women & Gender, No. 08 Civ. 
7286 (LAK) (KNF), 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009), aff'd, 372 F. App’x 140, 142 
(2d Cir. 2010) (“ Hollander F), as well as a copy of the brief submitted by the Federal Defendants 
in that case. The New York State defendants also referred in their briefs to pleadings and 
decisions from the Hollander I case. In light of these submissions, the Court stated its intent to 
convert the defendants’ motions to dismiss to motions for summary judgment, and invited any 
appropriate additional factual submissions from the parties. The Court also expressed some 
confusion as to the particular basis under Federal Rule of Civil Procedure 12(b) for the 
defendants’ motions to dismiss, in light of the general restriction in Rule 12(d) that 12(b)(6) 
motions are to be based on the pleadings only. 




The Federal Defendants respectfully submit that there is no need for the Court to convert 
their motion to one for summary judgment. As this Court has previously explained, “‘[wjhen a 
motion to dismiss is premised on the doctrine of collateral estoppel, a court is permitted to take 
judicial notice of and consider the complaints and the record generated in both actions without 
having to convert the motion to dismiss into a summary judgment motion.”’ Griffin v. Goldman, 
Sachs & Co., No. 08 Civ. 2992 (LMM), 2008 WL 4386768, at *2 (S.D.N.Y. Sept. 23, 2008) 
(quoting Drance v. Citigroup, 05 Civ. 0001 (RCC) (KNF), 2006 U.S. Dist. LEXIS 85169 
(S.D.N.Y. Aug. 9, 2006)); accord Duggan v. Local 638, Enter. Ass’n of Steam, Hot Water, 
Hydraulic, Sprinkler, No. 06 Civ. 2236 (JFB) (ETB), 2006 WL 3545006, at *4 n.5 (E.D.N.Y. 
Dec. 8, 2006); World Wrestling Entm 't, Inc. v. Jakks Pac., Inc., 425 F. Supp. 2d 484, 508 n. 16 
(S.D.N.Y. 2006). This is because “[i]n deciding a motion to dismiss, the Court may consider, in 
addition to the factual allegations of the complaint, ‘documents attached to the complaint as an 
exhibit or incorporated in it by reference,. .. matters of which judicial notice may be taken, or 
... documents either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on 
in bringing suit.’” Malone v. N. Y. Pressman’s Union No. 2, No. 07 Civ. 9583 (LTS) (GWG), 
2011 WL 2150551, at *4 (S.D.N.Y. May 31, 2011) (quoting Brass v. Am. Film Tech, Inc., 987 
F.2d 142, 150 (2d Cir. 1993)) (emphasis added). Courts may take “judicial notice of matters of 
public record, such as pleadings and court orders from prior litigation between the parties.” 
Castagna v. Luceno, No. 09 Civ. 9332 (CS), 2011 WL 1584593, at *5 (S.D.N.Y. Apr. 26, 2011) 
(internal quotation marks omitted). This supplementation of the material considered by the 
Court, beyond the four comers of the complaint, does not run afoul of the prescription in Federal 
Rule of Civil Procedure 12(d), or require that the Federal Defendants’ motion be converted into a 

motion for summary judgment. See Mabry v. Neighborhood Defender Serv., _F. Supp. 2d_, 

2011 WL 335867, at *6 (S.D.N.Y. 2011); Arcari v. 46th St. Dev. LLC, No. 10 Civ. 3619 (PKC), 
2011 WL 832809, at *4 (S.D.N.Y. Mar. 2, 2011); Green v. Gonzalez, No. 09 Civ. 2636 (PAC) 
(KNF), 2010 WL 5094324, at *1 n.3 (S.D.N.Y. Nov. 22, 2010) (holding that conversion to 
summary judgment not required under Rule 12(d) when court is taking judicial notice of 
documents filed in other courts not for the truth of the matters asserted in the other litigation, but 
rather to establish the fact of such litigation and related filings). 

Here, the Federal Defendants’ motion to dismiss is based on the affirmative defense of 
issue preclusion, or collateral estoppel; the Federal Defendants argue that Plaintiff has no right to 
re-litigate his standing to bring this action because the courts in Hollander I already concluded he 
had no standing to bring the very same First Amendment claims he now wishes to litigate for the 
second time. Collateral estoppel is a defense under Federal Rule of Civil Procedure 12(b)(6). 

See Austin v. Downs, Rachlin & Martin, 270 F. App’x 52, 53 (2d Cir. 2008). Further, in the 
event the Court decides to proceed to the merits of Plaintiff s First Amendment claim, the 
Federal Defendants have moved to dismiss pursuant to Rule 12(b)(6), on the ground that this 
claim does not state a valid cause of action. In making this motion, the Federal Defendants have 
adopted by reference the arguments set forth in their brief in Hollander I, but the Federal 
Defendants have asked the Court for an opportunity to re-brief those issues at this juncture 
should the Court determine that a full re-briefing of these arguments is warranted. 
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For these reasons, the Federal Defendants respectfully submit that the Court does not 
need to convert its motion to a summary judgment motion in order to consider its collateral 
estoppel or other grounds for dismissing Plaintiffs complaint. If, however, the Court determines 
to convert the motion nevertheless, the Federal Defendants rest on their submissions to date. 

We thank the Court for its consideration of this matter. 

Respectfully, 

PREET BHARARA 



Assistant United States Attorney 
Telephone: (212) 637-2679 
Facsimile: (212)637-2717 


cc: BY EMAIL-PDF 

Roy Den Hollander {pro se ) 

545 East 14th Street, 10D 
New York, NY 10009 

Clement J. Colucci (counsel for the New York State defendants) 

Assistant Attorney General 

New York State Department of Law 

120 Broadway 

New York, NY 10271 
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DECLARATION OF ROY DEN HOLLANDER IN OPPOSITION TO THE STATE AND 
U.S. DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT BEFORE ANY 

DISCOVERY HAS TAKEN PLACE 


Roy Den Hollander 

Attorney and Class Representative 

545 East 14 Street, 10D 

New York, N.Y. 10009 

Tel.: (917) 687-0652 

Email: rdhhh@yahoo.com 





Roy Den Hollander, the plaintiff class representative and an attorney admitted to practice 
in this Court, affirms the following under the penalty of perjury: 

1. I am fully familiar with and have personal knowledge of the facts set forth in this 
declaration. 

2. The inculcation, manifestation, and exposure of Feminism at Columbia University is 
offensive to the plaintiff class representative and makes him very uncomfortable with the result 
of interfering with his use and enjoyment of Columbia University (“Columbia”) facilities and 
events. 

3. Feminism is ubiquitous at Columbia, which brings the class representative into direct 
contact with that offensive religion; thereby, making it an uncomfortable part of his experience 
in using the facilities of Columbia, attending events, or taking advantage of the benefits that 
Columbia provides as his alma mater. 

4. As one pre-discovery indication of the pervasiveness of Feminism at Columbia, the 
following searches by the class representative on Columbia’s website, 
http://www.columbia.edu/, provided the following results: 

a. “Feminist” yields 6020 references; 

b. “Feminism” yields 1440 references; 

c. “Masculinity” yields 613 references; 

d. “Masculine” yields 586 references; 

e. “Women’s issues” yields 1620 references; and 

f. “Men’s issues” yields 454 references. 

5. The Class Representative uses Columbia for library resources, career networking, e-mail 
services, discussion groups, career support, access to Columbia publications, attending various 
events, discounts and special offers, electronic learning, and pod-casts to listen to the newest 
ideas on campus. 
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6. The Class Representative receives communications from Columbia that enter his home 
through the U.S. Post and Internet which disseminate the offensive orthodoxy of Feminism. 

7. As an alumnus, the Class Representative may also take courses in Columbia’s Continuing 
Education auditing program without meeting the qualifications required of the general public and 
prepare for further graduate work through its Post Baccalaureate Studies. 

8. Such programs, courses, and studies, however, due to the New York State Board of 
Regents (“Regents”) and the New York State Department of Education’s (“SED”) requirement 
that all higher education activities confonn to the doctrine of Feminism, assure that the Class 
Representative will encounter and be confronted with unwelcome and offensive Feminist dogma 
from the Columbia administration, professors, counselors, materials, and school activities. 

9. For example, during one seminar at Columbia’s School of International and Public 
Affairs, the Class Represented stated that females in underdeveloped countries often view their 
children as human capital to help provide money for the family. The admitted Feminists in the 
seminar immediately engaged in a loud-mouth barrage of obloquy and calumny against the Class 
Representative for criticizing mothers. During the Feminist rant, the assistant professor turned 
away. He later apologized to the Class Representative for failing to intervene so as to keep the 
discussion on a civil level. 

10. The Class Representative is not simply a bystander from the general public using the 
court to vindicate abstract value interests or a citizen uninvolved with Columbia complaining of 
the nonobservance of the Constitution. 

11. Neither are the alleged injuries in this case simply noncognizable, psychological 
consequences produced by a fleeting observation of personally disagreeable conduct. 


3 



12. The Class Representative repeatedly comes into direct contact with Feminism and the 
unwelcome observation of the manifestations of Feminism that would require him to alter his 
behavior in order to avoid such. 

13. The Class Representative is also made to feel that he is an unwilling participant in a faith 
not his own when he enters a space dedicated to two separate functions, education and 
inculcating Feminism. 

14. The prevalence of Feminism at Columbia makes the Class Representative feel as a 
nonadherent, an outsider, and not a full member of the Columbia Community. 

15. For example, when the Class Representative brought the Den Hollander I case in 2008, 
Columbia’s student newspaper, the Spectator, requested he write an opinion piece about why he 
filed the case. (Ex. 1). The Spectator refused to publish the piece stating that it was “hard” on 
females. 

16. Another example of Feminism trumping traditional American values such as freedom of 
speech is that Columbia has a Women’s Studies program but no Men’s Studies program. 
Preferential treatment for the majority without similar assistance to the minority violates the 
fundamental concept of fairness. 

17. According to the New York State Office of Research and Information Systems, Columbia 
University received $39.9 million in Bundy aid from the school year 1996-1997 to 2007-2008. 
(Ex. 2). 

Dated: New York, N.Y. 

June 16,2011 /S/ 

Roy Den Hollander, Esq. (1957) 

Plaintiff class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Ms. Columbia 


The only problem with Women’s Studies is that it preaches Feminism. A belief system 
that advocates an accident of nature, bom a girl, makes females superior to men in all matters 
under the sun. Men are deemed guilty until they prove themselves innocent, females are 
innocent until proven guilty, and even then, it still ends up being a guy’s fault. 

Feminists claim they are oppressed in a patriarchal society. Oppressed compared to 
whom—princesses in fairy tales. If you want to know who the real oppressors are just look at 
who lives longer, who controls a greater percentage of the wealth, on whom more money is spent 
for health, who receives less jail time for the same crimes, and who’s fatter. It’s not guys. 

America is a de facto matriarchy. Females can murder incipient human beings 
(abortion), newborns, young kids, boyfriends and husbands with no or little punishment. And 
Women’s Studies are in large part responsible for the lunatic female syndromes that excuse 
ladies for killing others. If men were really running the show, that wouldn’t happen. 

Yet you say, men hold most of the jobs above the glass ceiling, and right you are. Real 
power, however, is not in who holds a position but in what they believe. Women Studies has 
successfully created in universities and society a Feminist Establishment, a unitary belief system 
held by enough influential persons to dominate over other beliefs in society. Over the past 40 
years, Feminists have so scared males that they no longer believe in nor will they fight for their 
rights. As a result, there aren’t many men left, but a lot of androgynies. 

That may make you ladies feel powerful, but who’s going to defend you against a real 
threat. Don’t forget that if it weren’t for men, many females would now be Nazi broodmares, 
Japanese comfort-girls or Commie secretutes. 


Women’s Studies programs claim to want equality, but in reality their aim and 
achievements are preferential treatment: In New York, 57% of undergrads are females, 63% of 
masters degrees and over a majority of doctorates go to females. In America, girls earn more per 
unit of time worked and unit of risk incurred, yet they want mo’ money; females can generally 
commit perjury in court with no punishment, receive custody of children and child support, or 
hidden alimony, 90% of the time; and they don’t have to register for the draft. The Feminists 
aren’t out for a meritocracy, not even a quota-ocracy but a “hypocracy.” 

Columbia’s Women’s Studies feeds on demonizing, denigrating and dissing guys— 
blaming men for all the World’s evils while exalting females as innocent, virtuous victims. After 
all, the Feminists argue, men cause the wars? Tell that to the guys pushing up daises in the 
Falkland Islands. Then there’s the influence of Condoleezza Rice on the current wars, April 
Glassbie on the first Iraq war, the 1.8 million more females than men who voted for Lyndon 
Johnson, Woodrow Wilson’s wife refusing to compromise with Sen. Henry Cabot Lodge in 
order for America to join the League of Nations, Queen Victoria’s Boar War in which the 
brutality of concentration camps was perfected, Catherine the Great of Russia and others. No, 
when females are in a position of power they are as likely, perhaps more so, to abuse it. 

The lawsuit against Columbia’s Women Studies is just one of three trying to win back the 
rights of guys trampled by Feminism. The case makes two basic accusations: violation of equal 
protection and the government aiding a religion. On equal protection, think of Title IX of the 
Educational Amendments of 1972. Title IX requires universities to offer girls equivalent athletic 
opportunities as those offered to guys. The same requirement applies to all educational 
programs—not just athletics—when a university receives financial assistance from the Federal 
Government. Columbia receives such aid, so it is violating Title IX by not having an equivalent 
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program for guys or not eliminating the Women’s Studies. Sure guys can take Women’s 
Studies courses, but it is of no benefit to them; just like a girl taking a male sport—she’ll spend 
her time on the bench. In Women’s Studies the guy will spend his time being walked over by 
girls in their stiletto heels—hmm that might not be so bad. 

On the religion issue, New York and the Feds provide Columbia assistance that inures to 
the benefit of Women’s Studies, which preaches Feminism. A religion need not have gods or 
goddesses. But requires irrationality—a trait not unknown to Feminists, and acting in 
accordance with a belief that is against ones interest, or doing something stupid—another trait 
not unknown to Feminists. If the Court concludes that Feminism is a religion, then every 
Women’s Studies program across the land that pushes Feminism ends, the 800 million dollars a 
year that the Federal Government gives to Feminist organizations under the Violence Against 
Women Act ends, and every bit of state or local help given to programs with a Feminist slant 
end. Feminists will finally be on their own to prove whether they are strong and independent 
persons. 

(If any Columbia students or organizations are interested in joining the case as named 
plaintiffs, please contact Roy at www.roydenhollander.com.) 
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New York State Education Department 
Office of Higher Education 
Office of K-16 Initiatives and Access Programs 


Columbia University 

BUNDY Payments from 1996 - 1997 through 2007 - 2008 


YEAR 

PAYMENT 

1 1 

1996- 1997 | $2,885,388.34 


1997- 1998 | $3,188,521.72 


1998- 1999 | $3,226,469.00 

1 

1999-2000 1 $3,318,748.00 



2000 - 2001 

$3,496,398.00 



2001 -2002 

$3,195,378.00 



2002 - 2003 

$3,112,449.00 



2003 - 2004 

$3,060,224.11 



2004 - 2005 

$2,915,229.00 



2005 - 2006 

$3,045,706.00 



2006 - 2007 

$3,361,629.00 



2007 - 2008 

$3,405,707.00 


Source: New York State Office of Research and Information Systems, 2008 
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STATEMENT OF MATERIAL FACTS IN OPPOSITION TO SUMMARY JUDGMENT 


Roy Den Hollander 

Attorney and Class Representative 

545 East 14 Street, 10D 
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Email: rdhhh@yahoo.com 





In conjunction with the plaintiff putative class’s opposition to the State and the U.S. 
defendants’ motions for summary judgment, which resulted from this Court’s Fed. R. Civ. P. 
12(d) conversion, the Class Representative, Roy Den Hollander, in compliance with S.D.N.Y. 
Local Rule 56.1, contends that any assertions by the defendants that the material facts concerning 
the following issues are in their favor and lack genuine disputes are wrong: 

Res Judicata or Claim Preclusion 

1. The Class Representative has provided evidence that the Magistrate Judge, District Court 
Judge, and Court of Appeals’ Judges all dismissed or affinned dismissal of Den Hollander I for 
lack of subject matter jurisdiction, i.e. standing, under Rule 12(b)(1) because Den Hollander I 
failed to allege the jurisdictional fact that the Class Representative is a taxpayer and the relevant 
mandating and appropriating statutes. (DH Deck Exs. B-Magistrate Report and 
Recommendation, C-District Court Order, D-Second Circuit Summary Order). 

2. During oral argument in the Second Circuit, Judge Calabresi emphasized that the 
complaint in Den Hollander I failed to allege that the Class Representative had taxpayer 
standing. (DH Deck Ex. E-Transcript of Oral Argument, pp. 2, 5; am d see Second Circuit 
Summary Order, Ex. D pp. 3-4 )(“Nor has plaintiff made out the requirements for taxpayer 
standing for his Establishment Clause claim.”). 

3. The Class Representative has provided evidence that he is a U.S. and New York State 
and New York City taxpayer. (DH Deck Ex. F-1099 Tax Forms). The State and USDOE have 
provided no contrary evidence. 

4. The Class Representative has cited to the mandating and appropriating statutes, Amended 
Compl. 21, 22, 24-27, 32, 33, 38-40, 42-43, 72-78, 145, 151-52, 159, and requested discovery 
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to determine the detailed flow of funds from State and federal coffers that aid the religion 
Feminism in higher education or judicial notice, see below at ]fl] 13, 26-29, 61-67, 70-74.. 

5. The State misleading claims that the complaint in Den Hollander I was dismissed on the 

merits. (State Memo. pp. 2, 3). The State’s co-defendant, the U.S. Department of Education and 

its Secretary (“USDOE”), admits otherwise stating that the District Court’s “Judge Kaplan 

agreed with [the Magistrate Judge’s] recommendation, and dismissed the action for lack of 

standing.” (USDOE Letter to Dismiss p. 2.) Also, the State, later in its memorandum of law, 

finally admits “Plaintiff was judged to lack standing in [Den] Hollander I.” (State Memo. p.10). 

[See Opp. Memo, to Dismissal Motions pp. 4-5 for the legal argument that res judicata does not 
apply in this case.] 

Collateral Estoppel or Issue Preclusion 

6. The Class Representative has provided evidence that his taxpayer status was never put in 
issue in Den Hollander I because the complaint had not specifically alleged it. (DH Deck Ex. E, 
pp. 2, 5, Second Circuit Judge Calabresi’s statements during oral argument). 

7. The Class Representative has cured that prior jurisdictional defect by putting in evidence 
that he is a U.S., New York State, and New York City taxpayer. (DH Deck Ex. F-1099 Tax 
Forms). The State and USDOE have provided no contrary evidence. 

8. The Class Representative also cured the prior defect of not citing to the relevant State and 
Congressional acts by providing in the verified amended complaint for Den Hollander II the 
citations to the pertinent New York Legislature and Congressional mandates that authorize 
specific appropriations and disbursements of New York and federal taxpayer dollars to higher 
education in New York, Amended Compl. 21, 22, 24-27, 32, 33, 38-40, 42-43, 72-78, 145, 
151-52, 159, and has requested discovery to determine the detailed flow of funds from State and 
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federal coffers that aid the religion Feminism in higher education or judicial notice, see below at 
IHf 13,26-29,61-67, 70-74. 

[See Opp. Memo, to Dismissal Motions pp. 5-7 for the legal argument that collateral estoppel 
does not apply in this case.] 

Standing for Establishment Clause litigation 
Taxpayer 

9. The Class Representative has provided evidence that he is a U.S., New York State and 
New York City taxpayer. (DH Decl. Ex. F-1099 Tax Fonns). The State and USDOE have 
provided no contrary evidence. 

10. The Class Representative has provided in the verified amended complaint citations to the 
State’s mandate for Bundy aid to higher education, including Columbia University. (Amended 
Compl. KH 32-33, 74, 145, 159). 

11. The Class Representative has provided in the amended verified complaint citations to 
pertinent New York State law showing that the promulgation of Regents’ policies and plans are 
mandated by the State Legislature and specific funds are appropriated to the University of the 
State of New York (“USNY”) for the formulation and enforcement of the Regents’ policies. 
(Amended Compl. UU 21, 24-27). 

12. Among the Regents’ policies is the Equity for Women in the 1990s, Regents Policy and 
Action Plan, Background Paper (1993), which on its face requires the adoption of Feminist 
tenets by all higher educational institutions. (DH Decl. Ex. H; Amended Compl. UU 99-106). 

The State simply ignores this Regent policy statement and action plan. 

13. A continuance is requested in which to conduct discovery via interrogatories to determine 
the flow of financing from Congressional appropriations that USDOE provides to the USNY and 
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are used to create and implement the Regents’ policies and plans, in particular, the Equity for 
Women, Regents Policy and Action Plan. The interrogatories will be served on USDOE and the 
State. The Class Representative has searched for the information over the Internet, particularly 
the SED and USDOE websites without finding such. The infonnation is peculiarly in the 
possession of the defendants. 

Non-economic 

14. The Summary Judgment Declaration in Opposition by the Class Representative 
demonstrates the ubiquitous and offensive nature of Feminism at Columbia University with 
which the Class Representative regularly comes into contact. (DH Sum. Judgment Decl. 1- 
16). 

[See Opp. Memo, to Dismissal Motions pp. 9-13 for the legal arguments supporting taxpayer and 
non-economic standing for the Class Representative.] 

Feminism as a religio n 

15. The defendant’s have not provided any pleadings, depositions, answers to interrogatories, 
admissions on file, or affidavits to show that there is no genuine issue as to whether Feminism is 
a religion. USDOE provides conclusory statements in its memoranda of law from Den 
Hollander I that Feminism does not meet the federal courts’ standards for religion and compares 
Feminism to the “Gaia religion,” “an Aztec serpent-god” and “nuclearism.” (USDOE Memo, 
from Den Hollander /, pp. 17-18, incorporated into this case by USDOE letter memorandum p. 2 
n.3). 

16. The State, without any factual support, simply decrees that Feminism is secular. It also 
declares that Feminism is not a religion because religion is only “that which is conventionally 
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recognized as ‘religion’ .(State Memo. pp. 11, 15). That’s not what the U.S. Supreme Court 
has held. (Opp. Memo, to Dismissal Motions pp. 13-16). 

17. In the State’s reply memorandum of law, it merely makes the conclusory statement that 
“the general societal consensus is that ‘Feminism’ is a political and social doctrine, not a 
religion.” (State Reply p.5). The Class Representative is unaware of and the State does not 
provide any polling sources for this assertion. 

18. The amended verified complaint atfflf 50-68 lists some of the tenets of Feminism that 
satisfy the standards for religion used by the U.S. Supreme Court, five Courts of Appeals, the 
Southern District Court for New York, the Equal Opportunity Act, 42 U.S.C. § 2000e(j), and 
Title VII of the Civil rights Act of 1964. 

19. The Class Representative has provided a copy of the State’s Equity for Women , Regents 
Policy and Action Plan that includes numerous Feminist tenets such as: 

a. Super affirmative action to increase the number of degrees received by females in 
those areas where they already receive well over 52%. Equity for Women, Regents 
Policy and Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think and act [including speech] in order to 
achieve” super affirmative action goals for females. Id. p. 5. 

c. “Major changes in curriculum and teaching” to accord with “[c]urrent studies about 
learning patterns and the intellectual development of women” that ends up promoting 
female friendly strategies over those helpful to males. Id. p. 2. 

d. The SED staff to re-train faculty in the Feminist view of appropriate sex roles and 
provide “regular monitoring and reinforcement [of that view] in educational settings.” 
Id. p. 6. 

e. The SED staff to conduct “academic program reviews at colleges and universities” in 
order to determine whether gender specific patterns (traditional sex roles that resulted 
from six million years of evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” to increase the number of females enrolled 
in subjects such as mathematics, science, engineering, and computer technology with 
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the quota numbers reported to Higher Education Data Systems, id. p. 7, which will 
further decrease the overall number of males graduating college. 

g. “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action 
Officer. Id. p. 9. 

h. Focusing the support networks of colleges and creating others to promote the hiring 
and placement of females, id. p. 9, even though more females than males are hired on 
graduating college. 

i. Developing, supporting, and promoting research on current issues facing females, but 
not males, which will be incorporated into teacher training by SED. Id. p. 10. 

20. The Class Representative also requests a continuance in order to obtain an expert’s report 
denoting the tenets of Feminism. 

[See Opp. Memo, to Dismissal Motions pp. 13-16 and Verified Amended Complaint ]|]| 44-49 for 
the federal standards used to detennine whether a belief system is a religion.] 


Aiding Feminism 

21. The State Legislature was mandated by the State Constitution to create and, as a 
reasonable inference, fund the “corporation” named the University of the State of New York 
(“USNY”). N.Y. Constitution, Art. XI § 2. 

22. USNY is governed by the Regents and has powers granted it by the State Legislature. 
N.Y. Constitution, Art. XI § 2. 

23. The Regents, all of whom are elected by the State Legislature, function as the legislature 
for higher education because they were granted those powers by the State Legislature. Moore v. 
Bd. Regents University of the State of New York, 44 N.Y.2d 593, 600 (1978); N.Y. Educ. Law § 
207. 

24. The Regents’ statewide plans and policy statements are in effect laws, rules, and 
regulations governing higher education. See N.Y. Educ. Law § 207. 
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25. The State admits that (1) all higher educational institutions in New York “must comply 
with [USNY’s] rules or any applicable laws;” (2) the Regents have the power to “suspend the 
charter, or other rights and privileges, of any institution in the University of the State of New 
York ‘... for violation of any law or any rule of the university’”; (3) the Regents have “broad 
power to ‘exercise legislative functions concerning the educational system of the state, determine 
its educational policies, and ... establish rules for carrying into effect the laws and policies of the 
state, relating to education.” (State Memo. p. 4-5). 

26. A critical function of the Regents is its preparation of a statewide plan for the 
development and expansion of higher education in New York. N.Y. Educ. Law § 237. 

27. The Regents also periodically issue policy statements to supplement or set the direction 
that higher educational institutions should take in their programs. SED website, 
http://www.highered. nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207. 

28. The State Legislature annually appropriates specific sums to USNY that legislative 
mandate requires be spent, in part, on the formulation and execution of Regent statewide plans 
and policy statements, such as the major policy statement and action plan Equity for Women, 
Regents Policy and Action Plan. See N.Y. Educ. Law § 237. 

29. The Regents’ statewide plans and policy statements are also mandated by N.Y. Educ. 

Law § 237(l)(d)(3) to list resources for the execution of USNY’s plans and policies, including 
Equity for Women, Regents Policy and Action Plan. This Court can take judicial notice that such 
resources are provided out of the specific appropriations for USNY that come from taxpayer 
dollars. If not, then the Class Representative requests a continuance for discovery via 
interrogatories of the State that taxpayer funds provide, at least in part, for such resources. 
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30. SED serves as the Regents administrative arm managing the designated resources to carry 
out USNY’s policies, which includes its Equity for Women , Regents Policy and Action Plan that 
promotes Feminism in higher education. N.Y. Educ. Law § 101. 

Purpose 

31. The State admits that “[t]he question to be answered in determining whether the 
challenged activities have a secular purpose is ‘whether government’s actual purpose is to 
endorse or disapprove of religion.’” (State Memo. p. 17, citing Edwards v. Agui/Iard, 482 U.S. 
578,585 (1987)). A synonym for “intent” is “purpose.” Webster’s New WorldRoget, ed. 1999. 
As argued in the accompanying Memorandum Opposing Summary Judgment, when a party’s 
intent is at issue, summary judgment will rarely be granted. 

32. The State has failed to provide any pleadings, depositions, answers to interrogatories, 
admissions on file, or affidavits to show that there is no genuine issue as to whether the purpose 
of the State’s educational policies is to reshape higher education in accordance with the belief 
system Feminism. 

33. The State merely makes the conclusory statement in its memorandum of law that the 
State’s activities “do not themselves advance religion.” (State Memo. p.18). 

34. The Class representative has shown that in 1972, the State embarked on a secular purpose 
of balancing the number of males and females benefiting from higher education. Regents 
Statewide Plan 1972, p. 103 (DH Deck Ex. K); Equal Opportunity for Women-A Statement of 
Policy and Proposed Action, Position Paper No. 14, p. 6 (1972) (DH Deck Ex. J) 

35. In 1972, females made up 42% of all college students. Bureau of the Census. 

36. By 1984, however, more females than males were attending and graduating from New 
York colleges and universities, yet the State continued its policy of increasing the number of 
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females and the opportunities available to them. Regents Statewide Plan 1984 (DH Decl. Ex. L); 
Regents Major Policy Statement for 1984 (DH Decl. Ex. M). 

37. The reasonable inference is that on or about 1984, the State’s purpose was no longer 
secular affirmative-action because the results had gone far beyond equal treatment by the State’s 
own measures. See Johnson v. Transportation Agency, 480 U.S. 616, 632, 637 (1987)(the 
purpose of affirmative-action is to eliminate the effects of past discrimination and obtain 
equitable representation). 

38. In 1988, the State called for the increased participation of females in underrepresented 
fields, such as mathematics and science, even though the reasonable inference is that it would 
further decrease the number of males receiving college degrees. Regents Statewide Plan for 
1988 (DH Decl. N). 

39. Then in 1993, when in New York State over 55% of college students were female, and 
females earned 60% of the associate degrees, 54% of the bachelor degrees, and 58% of the 
master’s degrees, New York Annual Educational Summary 1990-91, Table 42, p. 50, the State 
cemented its changed purpose in the major policy statement: Equity for Women in the 1990s, 
Regents Policy and Action Plan, Background Paper, DH Decl. Ex. H. 

40. The Equity for Women in the 1990s, Regents Policy and Action Plan, still in effect today, 
openly promotes, favors, and affiliates the State with a particular point of view for governing 
higher education—Feminism, which favors opportunities for females even when females far 
outpace males in college degrees. Equity for Women, Regents Policy and Action Plan, pp. v, 1, 

2, 3, 5, 6, 7, 9, 11. 

41. In 2004, the Regents’ Statewide Plan recognized that a super-majority of all college 
students were female, that females earned 63% of the Master’s degrees and a majority of the 


9 



Doctoral degrees in the State, yet consistent with Feminist doctrine, the Regents showed no 
concern for rebalancing the numbers to achieve equity for men. 2004 Statewide Plan pp. 70, 72 
chart 17. 

42. Today, females make up 58% of all New York’s college students, females receive over 
55% of the Bachelor degrees, over 63% of the Master’s degrees, and over a majority of the 
Doctoral degrees. SED, ORIS. 

43. By 2016, females will receive 64% of the Associate’s degrees, over 60% of the 
Bachelor’s degrees, 53% of the Professional degrees, and 66% of the Doctoral degrees. National 
Center for Educational Statistics, Digest of Educational Statistics , Table 258. 

44. The reasonable inference is that because the State has consistently over a 27 year period 
enforced policies favorable to the already preferentially treated majority—females, at the 
expense of the minority—males, the State has demonstrated its preference for the creed 
Feminism and placed its power and authority on the side of one particular set of believers— 
Feminists. 

45. The Class Representative has submitted State documents showing that the State requires 
adherence to Feminist tenets in higher education, in particular the Equity for Women in the 
1990s, Regents Policy and Action Plan, Background Paper. (DH Deck Exs. H, J, K, L, M, N, 

P). 

46. The State merely makes the conclusory statement in its memorandum of law that the 
State’s educational “scheme” “passes the ‘secular test’.” (State Memo. p. 17). 

47. USDOE also admitted in its Den Hollander I motion to dismiss that “[Wjith regard to the 
‘establishment’ component of the Establishment Clause, the relevant inquiry is whether the 
Government’s intent ... is to ‘establish’ the particular religion in question.” 
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48. Since summary judgment is inappropriate for determining state of mind, whether USDOE 
knowingly facilitated the State’s purpose to turn New York’s higher education system into a 
Feminist construct by delegating USDOE’s college accrediting responsibilities for financial aid 
to the State, 8 N.Y.C.R.R. Subpart § 4-1, is an issue for trial. 

[See Opp. Memo to Dismissal Motions, pp. 16-20 for the legal argument concerning the State’s 
“purpose” for higher education.] 

Entanglement 

49. The State’s Equity for Women, Regents Policy and Action Plan requires the State to 
monitor all higher educational institutions, such as Columbia, to assure the implementation of its 
Feminist precepts: 

• SED assigned the “responsibility to monitor progress toward the stated goals,” Equity for 
Women, Regen ts Policy and Action Plan p. 11, DH Deck Ex. H; 

• SED staff to re-train faculty as to appropriate sex roles and provide “regular monitoring 
and reinforcement [of that view] in educational settings,” Equity for Women, Regents 
Policy and Action Plan p. 6, DH Deck Ex. H; 

• SED staff to conduct “academic program reviews at colleges and universities” in order to 
determine whether gender specific patterns have disappeared, Equity for Women, Regents 
Policy and Action Plan p. 7, DH Deck Ex. H; 

• “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action 
Officer, Equity for Women, Regents Policy and Action Plan p. 9, DH Deck Ex. H. 

50. The State has failed to provide any pleadings, depositions, answers to interrogatories, 
admissions on file, or affidavits to show that there is no genuine issue as to whether the State’s 
activities create the danger of state inspection and evaluation of higher educational programs to 
assure compliance with the Feminist requirements of State policies. 
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51. The State merely makes the conclusory statement in its memorandum of law that as far as 
State entanglement, “[n]o such danger exists in this case” because State activities do not impact 
the content of curricula. (State Memo. p. 18). 

52. The Class Representative provided evidence of content approval by the State for the 

Feminist tenets propagated at IRWG by citing to the State’s Education Regulations. (Amended 

Compl. 23, 30, 33, 40; Opp. Memo, to Dismissal Motions pp. 2-3). The State asserts such 

regulations do not pennit the State to regulate the content of any educational program, State 

Reply pp. 7-8, which creates a genuine dispute that may be resolved by deposing the State 

regulators who actually review and approve higher educational programs. 

[See Opp. Memo, to Dismissal Motions pp. 20-21 for the legal argument that the State has 
excessively entangled itself with implementing the Feminist doctrine at Columbia and IRWG.] 

Effect 

State and USDOEfinancing that benefits the Feminist institution IRWG. 

53. According to Columbia University Statutes §§ 350 and 351, IRWG is an institute within 
Columbia University that conforms to the policies of appropriate faculty bodies as designated by 
the University President. It has a budget for research expenses, clerical and technician help and 
receives allocations from departmental budgets for other research expenses or salaries. The 
direction of IRWG is assigned to a coordinating committee or an administrative committee of the 
University. The reasonable inference is that IRWG is a well funded, organized body that shares 
its Feminist belief system with a group of individuals, such as teachers and students, that 
influences daily activities in how to live, work, and relate to others. 

54. IRWG admits at its website that its mission is to further and promote the Feminist belief 
system: IRWG “is the locus of interdisciplinary feminist scholarship and teaching.” 
http://www.columbia.edu/cu/irwag/index.html; (DH Deck Ex. I). 
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55. IRWG’s website, under “History of the Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate major, concentrations of several varieties, 
and a graduate certification program” in Feminism while providing a lecture series titled 
“Feminist Intervention.” IRWG website, http://www.columbia.edu/cu/irwag/index.html. 

56. IRWG’s website, under “Programs of Study,” states the Institute provides a “theoretically 
diverse understanding” of feminism through “courses in feminist theory, inquiry, and 
method....” Id. 

57. The “Undergraduate and Graduate Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and scholarship.” Id. 

58. IRWG’s website, under “Calendar of Events,” lists activities centered on Feminism. Id. 

59. According to the IRWG course guide, the Institute’s “[p]rimary courses focus on women, 
gender, and/or feminist or [lesbian] perspectives.” Id. 

60. The reasonable inference is that IRWG is a pervasively Feminist institution, and 
according to the U.S. Supreme Court, public funding may not be provided to an institution “in 
which religion is so pervasive that a substantial portion of its functions are subsumed in the 
religious mission or when it funds a specifically religious activity in an otherwise substantially 
secular setting.” Huntv. McNair, 413 U.S. 734, 743 (1973). 

61. The State admits the fact that “Bundy aid is distributed ... without regard to the religious 
or secular character of [any] institution, program, or course of study ....” and cites Fordham 
University’s Catholic Theology Ph.D. program as an example. (State Reply p. 9). This 
admission comes as a surprise because “[n]o portion” of “Bundy Aid” can “be used for the 
religious instruction ... or for the advancement or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; 
see also N.Y. Educ. Law § 6401(2)(a)(iv); (Amended Compl. ]f 33). By the State’s admission, it 
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is not only violating its own laws but the Establishment Clause, unless the Bundy aid is provided 
to various religious institutions that are not pervasively sectarian and the aid is used for secular 
and not sectarian activities. The State provides no evidence that the financial aid it admits 
providing for sectarian studies throughout New York is used only for secular purposes. 

62. Discovery is therefore required to determine whether the Bundy aid provided to 
Columbia benefits the Feminist sectarian institution IRWG, which propagates Feminism, or, if 
this Court decides IRWG is not pervasively sectarian with regard to Feminism, then whether the 
Bundy aid is used for Feminist purposes or purely secular purposes at IRWG. The Class 
Representative requests a continuance in order to conduct discovery through interrogatories of 
the State to determine the flow of State Bundy aid that goes directly into supporting the operation 
of IRWG. 

63. The flow of State funds to IRWG are required to be reported to SED. Bundy Participant 
Reporting Requirements fflf 3, 4, http://www.highered.nysed.gov/oris/bundy/. 

64. The Class Representative filed a Freedom of Information Faw request for the flow of 
direct financial aid provided Columbia, which includes Bundy aid. SED, however, denied the 
request on the grounds that “SED does not possess or maintain” such records. (DH Deck Ex G). 
HESC, however, stated that SED “is the New York Agency that maintains records of the 
amounts of government-based financial assistance received by individual schools in New York 
State on an annual basis.” (DH Deck Ex. G). 

65. The information requested by the Class Representative is within the State’s control. 

66. The flow of Bundy aid is also contained in Columbia’s managerial accounting 
statements, but Columbia, not a party to this action, has refused to provide such information to 
the Class Representative. (DH Deck Ex. G). 
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67. If the State fails to provide the information through discovery, then the Class 
Representative requests a subpoena duces tecum directed at Columbia to provide the 
information. 

68. The purpose of the State’s “Bundy” aid is to “provide^ direct unrestricted financial 
support to certain independent postsecondary institutions” in order to help “preserve the strength 
and vitality of [New York’s] private and independent institutions of higher education....” 
http://www.highered.nysed.gov/oris/bundy/ (Overview). It is not, as the State claims, to help 
students finance their education, which creates another factual dispute for which summary 
judgment should be denied. (State Memo. pp. 20-22). 

69. Before IRWG receives any Bundy aid, its Women’s Studies Program has to be approved 
by the State, N.Y. Educ. Law § 6401 (2)(iii), which means reviewing the subject matter of 
courses and other aspects of the program, 8 N.Y.C.R.R. §§ 50. l(i), 52.1(b)(3), 52.2, 126.1(d). In 
addition, “[institutions must make application to participate and must meet the eligibility criteria 
set forth in Section 6401 of the Education Law.” http://www.highered.nysed.gov/oris/bundy/ 
(Overview). The State’s claim that it does not review the content of courses creates a genuine 
dispute necessitating the deposing of State officials who determine the granting of Bundy aid. 

70. From 1996 to 2009, SED has paid to Columbia well over $40 million in Bundy Aid. (See 
DH Sum. Judgment Deck f 17). 

71. Total federal awards to Columbia University in fiscal 2009 were $686,700,000. “Awards 
include all federal assistance entered into directly between the University and the federal 
government” and “pass-throughs, which are not student loans.” (Columbia University, 
Supplemental Schedule of Expenditures of Federal Awards Year Ended June 30, 2009 at p. 200, 
http://www.finance.columbia.edu/controller/resources/2009A133.pdf). 
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72. The Class Representative requests a continuance to discover via interrogatories the 
amount of federal awards from USDOE to Columbia that are received by IRWG and the use to 
which those awards are put. Interrogatories served on USDOE should determine the answers. 

73. USDOE has not provided any evidence that its funds do not directly or indirectly benefit 
IRWG’s propagating of Feminism. USDOE submitted well over 300 pages of documents in Den 
Hollander I, but failed to cite to a single page that showed none of the hundreds of millions 
provided Columbia University furthered the IRWG Feminist mission. 

74. The reasonable inference is that Bundy aid and USDOE aid are used to help indoctrinate 

Feminism by financing the materials used at IRWG and the salaries of IRWG employees who 

administer and daily preside over Feminist courses, meetings, lectures, seminars, consciousness 

raising sessions, publications, counseling, and career advising for which the goals are to 

convince persons to turn their will and their lives over to Feminism. 

[See Opp. Memo, to Dismissal Motions pp. 21-25 for the legal arguments that the State and 
USDOE’s institutional financing of Columbia’s IRWG have the effect of advancing the religion 
Feminism.] 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: June 25, 2011 
New York, N.Y. 

/S/ 

Roy Den Hollander, Esq. (1957) 

Plaintiff class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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ARGUMENTS AGAINST GRANTING SUMMARY JUDGMENT 


In deciding a motion for summary judgment, the record is reviewed in the light most 
favorable to the party opposing summary judgment, all ambiguities are resolved in favor of the 
opposing party, and all permissible inferences are drawn in that party’s favor. Stone v. City of 
Mount Vernon, 118 F.3d 92, 93 (2d Cir. 1997); Schwabenbauer v. Board of Education, 667 F.2d 
305, 313 (2d Cir. 1981). In this case, the opposing party is the Class Representative of the 
putative plaintiff class. 

Class Representative’s discovery requests 

“Only in the rarest of cases may summary judgment be granted against a plaintiff who 
has not been afforded the opportunity to conduct discovery.” Hellstrom v. U.S. Dep’t of Veteran 
Affairs, 201 F.3d 94, 97 (2d Cir. 2000). The Second Circuit has held “that summary judgment 
should only be granted if ‘ after discovery, the nonmoving party has failed to make a sufficient 
showing on an essential element of [its] case with respect to which [it] has the burden of proof.’” 
Id. (internal quotation marks omitted)(alterations in original). The discovery conference under 
Fed. R. Civ. P. 26(f) has not yet been held, so there has been no discovery in this case. Summary 
judgment at this stage is therefore premature. 

In addition, a number of material facts are lacking, which has required the Class 
Representative to request discovery before any summary judgment decision: 

1. The flow of financing from Congressional appropriations that the United States 
Department of Education and its Secretary (“USDOE”) provide to the University of the 
State of New York (“USNY”) and are used to create and implement the Regents’ master 
plans, policy statements, and action plans, in particular, the Equity for Women, Regents 
Policy and Action Plan, Opp. Stmt. Math Facts f 13; 

2. An expert’s report denoting the tenets of Feminism, Opp. Stmt. Math Facts f 20; 
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3. The source of the resources mandated by the New York State Legislature for the 
formulation and implementation of the Regents’ master plans, policy statements, and 
action plans, Opp. Stmt. Math Facts K 29; 

4. Whether in approving curricula, the State considers the content of the courses included 
in the curricula, Opp. Stmt. Math Facts K 52; 

5. The amount of Bundy aid provided to Columbia University (“Columbia”) that benefits 
its pervasively sectarian Institute for Women and Gender Studies (“IRWG”) or, if this 
Court decides IRWG is not pervasively sectarian with regard to Feminism, then whether 
the Bundy aid is used for Feminist purposes or purely secular purposes at IRWG, Opp. 
Stmt. Math Facts f 62; 

6. The State claims that it does not review the content of courses in granting Bundy aid, 
which creates a genuine dispute necessitating the deposing of State officials who 
determine the granting of Bundy aid to see whether the State really turns a blind eye to 
course content in granting Bundy aid, Opp. Stmt. Math Facts f 69; 

7. The amount of federal awards from USDOE to Columbia that are received by IRWG 
and the use to which those awards are put, Opp. Stmt. Math Facts ]f 72. 

“Fed. R. Civ. P. 56(f) provides, as interpreted by court opinions, that when a party facing an 

adversary’s motion for summary judgment reasonably advises the court that it needs discovery to 

be able to present facts needed to defend the motion, the court should defer decision of the 

motion until the party has had the opportunity to take discovery and rebut the motion.” 

Commercial Cleaning Sews., L.L.C. v. Colin Sew. Sys., Inc., 271 F.3d 374, 386 (2d Cir. 2001). 

In further support of discovery, the missing facts cited in numbers 1, 3, 4, 5, 6, and 7 are 
within the control of the defendants. “[A] party against which summary judgment is sought must 
be afforded a reasonable opportunity to elicit information within the control of his adversaries.” 
Jasco Tools, Inc. v. Dana Corp., 574 F.3d 129, 149-151 (2d Cir. 2009)(citation and internal 
quotes omitted). 

The Class Representative in his Statement of Material Facts, which he signed under 
penalty of perjury, has requested discovery for the above missing material facts and to obtain an 
expert’s opinion on the tenets of Feminism. As Judge Laura Taylor Swain held in Holmes v. 
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Lorch, 329 F. Supp. 2d 516, 529 (S.D.N.Y. 2004) by quoting Dubai Islamic Bank v. Citibank, 
N.A., 126 F. Supp. 2d 659, 665 (S.D.N.Y. 2000)(internal citation and quotation marks omitted): 
“Rule 56(f) is a safeguard against premature grants of summary judgment and should be applied 
with a spirit of liberality.” Even when a court believes any further discovery is unlikely to 
produce facts that will justify denying summary judgment, a court should not deny a 
continuance. See Trend Export Funding Corp. v. Foreign Credit Ins. Assoc., 670 F. Supp. 480, 
486-487 (S.D.N.Y. 1987)(“Rule 56(f) is to be applied liberally by the courts.”). That “spirit of 
liberality” supports this Court granting the Class Representative’s discovery requests. 

The discovery requested in the Class Representative’s Statement of Material Facts will 
also sharpen the facts at issue and lead to a more accurate decision, since at this point in the case, 
a decision cannot be made without resolving factual disputes. 

Intent Issue 

When a party’s state of mind or intent is at issue, summary judgment is ordinarily 
inappropriate. Patrick v. Le Fevre, 745 F.2d 153, 159 (2d Cir. 1984). 

The State admits that “[t]he question to be answered in determining whether the 
challenged activities have a secular purpose is ‘whether government’s actual purpose is to 
endorse or disapprove of religion.’” (State Memo. p. 17, citing Edwards v. Aguillard, 482 U.S. 
578,585 (1987)). A synonym for “intent” is “purpose.” Webster’s New WorldRoget, ed. 1999. 
Summary judgment, therefore, is inappropriate for determining the State’s purpose in aiding the 
religion Feminism. 

USDOE also admitted in its Den Hollander I motion to dismiss that “[Wjith regard to the 
‘establishment’ component of the Establishment Clause, the relevant inquiry is whether the 
Government’s intent ... is to ‘establish’ the particular religion in question.” (USDOE Memo. p. 
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18, which it incorporated into this proceeding by its Letter to Dismiss, at p. 2 n.3). Summary 
judgment, therefore, is also improper for detennining USDOE’s purpose in aiding the religion 
Feminism. 

The Class Representative’s state of mind presents a material fact for determining whether 
he has non-economic standing to bring an Establishment Clause claim. Non-economic standing 
requires that the Class Representative’s contact with Feminist displays and communications 
involving Columbia made him uncomfortable and that he found them offensive. Cooper v. 
United States Postal Serv., 577 F.3d 479, 491 (2009); Sullivan v. Syracuse Housing Authority, 
962 F.2d 1101, 1108 (2d Cir. 1992). Summary judgment is therefore improper for detennining 
the Class Representative’s state of mind for standing purposes caused by contact with Feminism 
involving Columbia. 

Authenticity of State Documents 

The State documents submitted as exhibits B, C, D, H, J, K, L, M, N, O, and P in the Den 
Hollander Declaration in Opposition to the Defendants’ original motions to dismiss are self¬ 
authenticating because they were acquired from various State Government websites. Fed. R. 
Evid. § 902(5). 

Verification of the Amended Complaint 

“A verified complaint is to be treated as an affidavit for summary judgment purposes, and 
therefore will be considered in detennining whether material issues of fact exist, provided that it 
meets the other requirements for an affidavit under Rule 56(e). See, e.g.. Fed. R. Civ. P. 56(e) 
[now 56(c)(4)] (requiring affidavits to be made on personal knowledge, to set forth facts that 
would be admissible in evidence, and to demonstrate the affiant's competency to testily to the 
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matters in the affidavit).” Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995), overruled in part 
on other grounds by Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009). The verified amended complaint 
in this proceeding can therefore be considered an affidavit except for those matters pleaded on 
“information and belief.” 


CONCLUSION 


Summary judgment for the defendants is premature and inappropriate in this case because 

no discovery has been conducted, which leaves certain material facts missing, and the key 

material facts of the defendants’ purposes in aiding religion are normally reserved for the jury. 

Dated: New York, New York 
June 18, 2011 

/S/ 


Roy Den Hollander, Esq. (1957) 
Attorney and Class Representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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I. Introduction 

Plaintiff Roy Den Hollander commenced this putative 
class action pro se against defendants pursuant to the First and 
Fourteenth Amendments to the United States Constitution and 42 
U.S.C. § 1983 ("Section 1983"), alleging violations of the 
Establishment Clause of the First Amendment ("the Establishment 
Clause"). Hollander, a Columbia University ("Columbia") Business 
School graduate, seeks declaratory and injunctive relief against 
defendants for their alleged roles in the establishment of "the 
modern-day religion Feminism" at Columbia and its Institute for 
Research on Women and Gender ("IRWG"). By notice of motion dated 
January 14, 2011, defendants Members of the Board of Regents of 
the University of the State of New York, Chancellor of the Board 
of Regents Merryl H. Tisch, New York State Commissioner of the 
Department of Education David M. Steiner and Acting President of 
the New York State Higher Education Services Corp. Elsa Magee 
(collectively, the "State Defendants"), move to dismiss Hol¬ 
lander's complaint pursuant to Rule 12(b)(1) and Rule 12(b)(6) of 
the Federal Rules of Civil Procedure (Docket Item 7). By letter 
motion dated April 1, 2011, defendants U.S. Department of Educa¬ 
tion and U.S. Secretary of Education Arne Duncan (collectively, 
the "Federal Defendants") move to dismiss on the grounds of 
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collateral estoppel. By Order dated June 3, 2011, I announced my 
intention to convert the motions to motions for summary judgment 
pursuant to Fed.R.Civ.P. 12(d) (Docket Item 17). For the reasons 
set forth below, I respectfully recommend that defendants' 
motions for summary judgment be granted. 

II. Facts 

A. Parties 

Plaintiff Hollander is an alumnus of the Columbia 
Business School and a New York State and federal taxpayer (Com¬ 
plaint, dated December 10, 2010 (Docket Item 1) ("Compl."), at 5 

13). The putative class consists of Columbia "alumni, students 
and employees who are New York State and federal taxpayers that 
find the inculcation and manifestations of Feminism at Columbia 
offensive" (Compl. at St 14) . 

Defendants Members of the Board of Regents of the 
University of the State of New York ("the Board of Regents") 
compose the body that, inter alia , regulates state educational 
institutions, administers funds allocated by the state to the 
institutions and appoints the Commissioner of the Department of 
Education. N.Y. Educ. L. §§ 101, 201. Defendant Merryl H. Tisch 
is the Chancellor of the Board of Regents. Members of the Board 
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of Regents, http://www.regents.nysed.gov/members/bios/tisch.html 
(last visited June 13, 2011). Defendant David M. Steiner was the 
Commissioner of the New York State Department of Education at the 
time the complaint was filed. 1 

Defendant Elsa Magee is the acting president of the New 
York State Higher Education Services Corporation, a body that 
administers New York State financial aid and supports the admin¬ 
istration of federal financial aid. N.Y. Educ. L. § 652(2); HESC 
Directory -- Executive Management and Office of the President, 
http://www.hesc.com/content.nsf/CA/HESC_Directory_Executive_Manag 
ement_and_Office_of_the_President (last visited June 13, 2011). 
Defendant United States Department of Education, inter alia , 
provides financial aid to institutions of higher education. 20 
U.S.C. §§ 1070(a)(5), 3402(6). Defendant Arne Duncan is the 
United States Secretary of Education and supervises the Depart¬ 
ment of Education. 20 U.S.C. § 3411; Arne Duncan, U.S. Secretary 
of Education — Biography, http://www2.ed.gov/news/staff/bios/dun 
can.html (last visited June 13, 2011). 


1 0n June 15, 2011, Steiner was succeeded by Dr. John B. 
King, Jr. Board of Regents Elects John King Commissioner of 
Education, http://www.oms.nysed.gov/press/BORElectsJohn- 
KingCOE.html (last visited June 13, 2011). 
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B. The Underlying Action 

On or about August 18, 2008, Hollander commenced an 
action (the "Underlying Action," Docket No. 08 Civ. 7286) against 
the same defendants who are in this action, or their predeces¬ 
sors. 2 He claimed that defendants violated the Establishment 
Clause "by aiding the establishment of the religion Feminism" 
through Columbia's Women's Studies program. Hollander also 
asserted claims for violations of the Equal Protection Clauses of 
the Fifth and Fourteenth Amendments to the United States Consti¬ 
tution, Title IX of the Education Amendments of 1972, 20 U.S.C. 

§§ 1681 et seq ., and New York Civil Rights Law § 40-c for their 
fostering, aiding or carrying out intentional discrimination 


2 In the Underlying Action, the defendants were the Board of 
Regents of the University of the State of New York, Chancellor of 
the Board of Regents Robert M. Bennett, New York State 
Commissioner of the Department of Education Richard P. Mills, 
President of the New York State Higher Education Services Corp. 
James C. Ross, the U.S. Department of Education and U.S. 

Secretary of Education Margaret Spellings. Bennett, Mills, Ross 
and Spellings have since been succeeded by Tisch, Steiner, Magee 
and Duncan, respectively. In the Underlying Action, Hollander 
also sued the IRWG, the School of Continuing Education at 
Columbia and the Trustees of Columbia, but they are not parties 
to this action. 

Following the commencement of the Underlying Action, William 
A. Nosal was added as a class representative. However, he later 
withdrew. See Hollander v. Inst, for Research on Women & Gender 
at Columbia Univ. , 372 F. App'x 140, 2010 WL 1508269 at *1 n.l 
(2d Cir. Apr. 16, 2010) (unpublished). 
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against men through the Women's Studies program (First Amended 
Class Action Complaint in Hollander v. Inst, for Research on 
Women & Gender at Columbia University , 08 Civ. 7286, filed 
December 1, 2008 ("Underlying Action Compl.") (Docket Item 17), 
at ! 1). 

With respect to the Establishment Clause claim, the 
complaint in the Underlying Action alleged that 

The establishment clause forbids government action 
that benefits a religion. A belief system need not be 
theistic in nature to be a religion but rather can stem 
from moral, ethical or even malevolent tenets that are 
held with the strength of traditional religious convic¬ 
tions. Gods or goddesses are not needed for a reli¬ 
gion . 

(Underlying Action Compl. at ! 4). The complaint in the Underly¬ 
ing Action alleged that the feminism taught at Columbia and its 
IRWG constituted a religion because, inter alia , it promoted 
theories with respect to the natural order of males and females, 
combined strains of feminist research "into a comprehensive 
belief system that has spread throughout Columbia into the 
society as a whole" and mandated a lifestyle (Underlying Action 
Compl. at ! 5). The complaint in the Underlying Action further 
alleged that the IRWG administrators and teachers were akin to 
"priestesses" because of their teachings, and that the IRWG 
"exalt[ed] certain Feminists to apostle-like status," treated 
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certain days like feminism holidays and promoted feminism through 

the Women's Studies program (Underlying Action Compl. at ! 6). 

Specifically, the complaint in the Underlying Action 

alleged that the Women's Studies program 

(1) 'instructs, trains, supports, furthers, cultivates 
and advocates strategies, and tactics for demeaning and 
abridging the rights of men'; (2) advocates 'that the 
civil rights of males be diminished or eliminated'; and 
(3) 'stereotype[s] males as the primary cause for most, 

if not all, the world's ills throughout history, 1 while 
crediting females 'with inherent goodness.' 

(Report and Recommendation in Hollander v, Inst, for Research on 

Women & Gender at Columbia University , 08 Civ. 7286, filed April 

15, 2009 ("Report and Recommendation") (Docket Item 33), at 4, 

quoting Underlying Action Compl. at St St 75-77) . 

While the plaintiffs did not allege that they enrolled 

or attempted to enroll in any Women's Studies courses, the 

complaint in the Underlying Action alleged that the few males who 

did participate in the Women's Studies program were discriminated 

against in various ways (Underlying Action Compl. at St 87) . The 

plaintiffs alleged that no Men's Studies program existed, but 

they intended to enroll in such a program as soon as it was 

offered (Underlying Action Compl. at St St 223-25) . They stated 

that the promotion of the Women's Studies program effectively 

denied class members the opportunity to take Men's Studies 

courses (Underlying Action Compl. at St 210) . 
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By motions filed on January 9, 2009, all defendants 
moved to dismiss the Underlying Action Complaint on various 
grounds, including lack of standing (Docket Items 21, 23 and 25 
in Hollander v. Inst, for Research on Women & Gender at Columbia 

University , 08 Civ. 7286). On April 15, 2009, the Honorable 
Kevin Nathaniel Fox, United States Magistrate Judge, issued a 
Report and Recommendation that recommended a dismissal of all 
claims for lack of standing (Docket Item 33 in Hollander v. Inst, 
for Research on Women & Gender at Columbia University , 08 Civ. 
7286). Judge Fox concluded that the plaintiffs lacked standing 
because their alleged injury, "which is purportedly based upon 
the content of, or the discriminatory impact flowing from, the 
Women's Studies program at Columbia, is not an 'injury in fact'" 
since plaintiffs were neither enrolled in the program nor denied 
an opportunity to enroll (Report and Recommendation at 8-9). 

Judge Fox also concluded that any alleged injury stemming from 
the absence of a Men's Studies program was not concrete and 
particularized (Report and Recommendation at 9). By Order dated 
April 23, 2009, the Honorable Lewis A. Kaplan, United States 
District Judge, adopted the Report and Recommendation and dis¬ 
missed the action for lack of standing (Docket Item 36 in Hol- 
lander v. Inst, for Research on Women & Gender at Columbia 


University , 08 Civ. 7286). Judge Kaplan also dismissed the 
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Establishment Clause claims "on the alternative ground that they 
are absurd and utterly without merit" (Order at 2). 

On May 1, 2009 , plaintiffs filed a Notice of Appeal to 
the United States Court of Appeals for the Second Circuit (Docket 
Item 38). They argued on appeal that they had standing to sue as 
taxpayers. Brief of Plaintiffs-Appellants, Hollander v. Inst, 
for Research on Women & Gender at Columbia University , No. 09- 
1910-cv, 2009 WL 8105887 at *2, *20-*24 (2d Cir. Aug. 25, 2009). 
At oral argument, Hollander conceded that he did not make an 
express assertion of taxpayer standing for his Establishment 
Clause claims in the complaint in the Underlying Action (Tran¬ 
scription of Oral Argument, annexed as Ex. E to Declaration of 
Roy Den Hollander in Support of Opposition to Motions to Dismiss, 
dated March 8, 2011 ("Hollander Decl.") (Docket Item 15), at 2). 
However, he argued that an inference should have been drawn that 
he was also asserting New York State and federal taxpayer stand¬ 
ing as a basis of standing (Transcription of Oral Argument at 2). 
Hollander also conceded that, in filing his objections to Judge 
Fox's Report and Recommendation, he did not ask for leave to 
amend the complaint with respect to standing in the event the 
court ruled against him (Transcription of Oral Argument at 9-10) . 
However, he did request a remand from the Second Circuit so he 
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could amend his complaint to assert taxpayer standing (Transcrip¬ 
tion of Oral Argument at 2). 

By Summary Order dated April 16, 2010, the Second 
Circuit affirmed the dismissal of the Underlying Action for lack 
of standing. Hollander v, Inst, for Research on Women & Gender 
at Columbia Univ. , supra , 372 F. App'x 140, 2010 WL 1508269 at 
*1. Specifically, the Court of Appeals held that "plaintiff's 
claims of harm amount to the kind of speculative harm for which 
courts cannot confer standing," adding, "[n]or has plaintiff made 
out the requirements for taxpayer standing for his Establishment 
Clause claim." Hollander v. Inst, for Research on Women & Gender 
at Columbia Univ. , supra , 372 F. App'x 140, 2010 WL 1508269 at *1 
(citations omitted). 

C. The Present Action 

On December 13, 2010, Hollander commenced the present 
action, seeking declaratory and injunctive relief for violations 
of the Establishment Clause (Compl.). His allegations with 
respect to his Establishment Clause claims are similar to those 
in the Underlying Action ( compare Underlying Action Compl. at St St 
5-6, with Compl. at SS 50, 53). In this action, however, Hol¬ 
lander expressly alleges that he has standing as a federal and 
New York State taxpayer (Compl. at SS 6, 13; Hollander Decl. at S 
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7) . 3 In summary, Hollander alleges taxpayer standing for an 
economic injury caused by defendants' expenditure of government 
funds to Columbia's Women's Studies program (Compl. at St St 72-78) . 
He also alleges, as a non-economic injury, that members of the 
putative class feel that the "inculcation, manifestation, and 
exposure of Feminism at Columbia is offensive . . . and makes its 

members very uncomfortable" (Compl. at St 7 9) . 

By notice of motion dated January 14, 2011, the State 
Defendants move to dismiss Hollander's complaint pursuant to 
Fed.R.Civ.P. 12(b)(1) and 12(b)(6) (Docket Item 7). In support 
of their motion, the State Defendants argue that: (1) the action 

should be dismissed on res judicata grounds; and (2) "Feminism" 
is not a religion and the defendants' actions do not tend to 
establish religion (Memorandum of Law in Support of the State 
Defendants' Motion to Dismiss, dated January 14, 2011 (State 
Defs.' Mem.) (Docket Item 9), at I). By letter motion dated 
April 1, 2011, the Federal Defendants move to dismiss on the 
grounds of collateral estoppel. In support of their motion, the 
Federal Defendants argue that Hollander's standing to bring this 
action was previously determined and cannot be relitigated, and 

3 In a supplemental submission, Hollander attached what he 
describes as 1099 tax forms from 2010 and 2011. Actually, these 
documents appear to be pay stubs that detail New York State and 
federal tax withholdings (Hollander Decl. at ! 7 and Ex. F). 
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that Hollander pleads no facts with respect to taxpayer standing 
that were not known to him at the time of the first action 
(Letter from Jean-David Barnea to undersigned, dated April 1, 
2011, at 2). 

In opposition, Hollander makes the following arguments: 
(1) because the Underlying Action was dismissed for lack of 
standing, the judgment was not on the merits and, thus, claim 
preclusion does not apply; (2) issue preclusion does not apply 
because the Underlying Action was dismissed for failure to allege 
a jurisdictional fact, while the current action alleges that 
fact; (3) the plausibility pleading standard applies to both 
Fed.R.Civ.P. 12(b)(1) and 12(b)(6); (4) the complaint plausibly 

alleges that the class representative satisfies both the taxpayer 
and non-economic standing requirements, and (5) the complaint 
plausibly alleges Feminism is a religion and that the State 
Defendants and U.S. Department of Education aid it in violation 
of the Establishment Clause (Memorandum of Law in Opposition to 
Defendants' Motions to Dismiss the Complaint, dated March 8, 2011 
("Pl.'s Mem.") (Docket Item 11)). 

By Order dated June 3, 2011, I announced my intention 
to convert the motions to a motion for summary judgment pursuant 
to Fed.R.Civ.P. 12(d) and directed the parties to submit addi¬ 
tional materials, if they wished to do so, no later than June 30, 
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2011 (Docket Item 17). On June 20, 2011, I received a letter 
from the Federal Defendants requesting that their motion to 
dismiss not be converted to a motion for summary judgment (Letter 
from Jean-David Barnea to undersigned, dated June 20, 2011, at 
2). On June 23, 2011, I received a letter from the State Defen¬ 
dants that "concur[red] with, and adopt[ed], the views expressed" 
in the Federal Defendants's letter (Letter from Clement J. 

Colucci to undersigned, dated June 24, 2011, at 1). Because I 
conclude that the motions should be granted, defendants are not 
prejudiced by the conversion, and I decline their request to 
reconsider. Moreover, Hollander did not object to the conversion 
in his subsequent submission, which I received on June 27, 2011 
and which consisted of a Statement of Material Facts, Declara¬ 
tion, Memorandum of Law in Opposition to Defendants' Motion for 
Summary Judgment and a proposed Second Amended Complaint. 

III. Analysis 

A. Summary Judgment Standard 

The standards applicable to a motion for summary 

judgment are well-settled and require only brief review. 

Summary judgment shall be granted when there is no 
genuine issue of material fact and the moving party is 
entitled to judgment as a matter of law. Fed.R.Civ.P. 
56(c). This form of relief is appropriate when, after 
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discovery, the party . . . against whom summary judg¬ 

ment is sought has not shown that evidence of an essen¬ 
tial element of her case -- one on which she has the 
burden of proof -- exists. See Celotex Corp. v. 
Catrett , 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 
265 (1986) . This form of remedy is inappropriate when 
the issue to be resolved is both genuine and related to 
a disputed material fact. An alleged factual dispute 
regarding immaterial or minor facts between the parties 
will not defeat an otherwise properly supported motion 
for summary judgment. See Howard v. Gleason Corp. , 901 
F.2d 1154, 1159 (2d Cir. 1990). Moreover, the exis¬ 
tence of a mere scintilla of evidence in support of 
nonmovant's position is insufficient to defeat the 
motion; there must be evidence on which a jury could 
reasonably find for the nonmovant. Anderson v. Liberty 
Lobby, Inc. , 477 U.S. 242, 252, 106 S.Ct. 2505, 91 
L.Ed.2d 202 (1986) . 

If the movant demonstrates an absence of a genuine 
issue of material fact, a limited burden of production 
shifts to the nonmovant, who must "demonstrate more 
than some metaphysical doubt as to the material facts," 
and come forward with "specific facts showing that 
there is a genuine issue for trial." Aslanidis v. 
United States Lines, Inc. , 7 F.3d 1067, 1072 (2d Cir. 

1993). If the non-movant fails to meet this burden, 
summary judgment will be granted against it. 

Powell v. Nat'l Bd. of Med. Exam'rs , 364 F.3d 79, 84 (2d Cir. 

2004); accord Binder & Binder PC v. Barnhart , 481 F.3d 141, 148 

(2d Cir. 2007); Jeffreys v. City of N.Y. , 426 F.3d 549, 553-54 

(2d Cir. 2005); Gallo v. Prudential Residential Servs., Ltd. 

P 1 ship , 22 F.3d 1219, 1223-24 (2d Cir. 1994); see also McPherson 

v. N.Y.C. Pep 1 1 of Educ. , 457 F.3d 211, 215 n.4 (2d Cir. 2006) 

("[S]peculation alone is insufficient to defeat a motion for 

summary judgment."). 
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"In determining whether a genuine issue of material 
fact exists, a court must examine the evidence in the light most 
favorable to, and draw all inferences in favor of, the non-movant 
. . . . Stated more succinctly, '[t]he evidence of the non-mov- 

ant is to be believed.'" Lucente v. Int'l Bus. Machs. Corp. , 310 
F.3d 243, 253-54 (2d Cir. 2002), guoting Anderson v. Liberty 

Lobby, Inc. , supra , 477 U.S. at 255; accord Jeffreys v. City of 
New York , supra , 426 F.3d at 553 ("Assessments of credibility and 
choices between conflicting versions of the events are matters 
for the jury, not for the court on summary judgment.") (citation 
and internal quotations omitted); see also Make the Road by 
Walking, Inc, v. Turner , 378 F.3d 133, 142 (2d Cir. 2004); Dallas 

Aerospace, Inc, v. CIS Air Corp. , 352 F.3d 775, 780 (2d Cir. 

2003). 

"Material facts are those which 'might affect the 
outcome of the suit under the governing law,' and a dispute is 
'genuine' if 'the evidence is such that a reasonable jury could 
return a verdict for the nonmoving party.'" Coppola v. Bear 
Stearns & Co. , 499 F.3d 144, 148 (2d Cir. 2007), quoting Anderson 

v. Liberty Lobby, Inc. , supra , 477 U.S. at 248; accord McCarthy 
v. Dun & Bradstreet Corp. , 482 F.3d 184, 202 (2d Cir. 2007) . 

"'[I]n ruling on a motion for summary judgment, a judge must ask 
himself not whether he thinks the evidence unmistakably favors 
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one side or the other but whether a fair-minded jury could return 
a verdict for the [non-movant] on the evidence presented[.] 

Cine SK8, Inc, v. Town of Henrietta , 507 F.3d 778, 788 (2d Cir. 

2007), quoting Readco, Inc, v. Marine Midland Bank , 81 F.3d 295, 
298 (2d Cir. 1996). 

B. Constitutional 

Standing Requirements 


The Constitutional standing requirements have been 
comprehensively set forth by the Honorable Kenneth M. Karas, 
United States District Judge, in Access 4 All, Inc, v. Trump 
Int'l Hotel and Tower Condo. , 458 F. Supp. 2d 160, 167 (S.D.N.Y. 

2006): 


Standing is an essential and unchanging component 
of the case-or-controversy requirement of Article III. 
See Lujan v. Defenders of Wildlife , 504 U.S. 555, 560, 
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). There are 
three well-settled constitutional standing 
requirements: (1) injury in fact, which must be (a) 

concrete and particularized, and (b) actual or 
imminent; (2) a causal connection between the injury 
and the defendant's conduct; and (3) the injury must be 
likely to be redressed by a favorable decision. See 
Field Day, LLC v. County of Suffolk , 463 F.3d 167, 175 
(2d Cir. 2006) (citing Lujan , 504 U.S. at 560, 112 
S.Ct. 2130). A plaintiff's standing is evaluated at 
the time the complaint is filed. See Robidoux v. 

Celani , 987 F.2d 931, 938 (2d Cir. 1993). As the party 
invoking federal jurisdiction. Plaintiffs bear the 
burden of establishing standing. See Field Day , 463 
F.3d 167, 176. To defeat a motion for summary 
judgment. Plaintiffs "must set forth by affidavit or 
other evidence specific facts which for purposes of the 
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summary judgment motion will be taken to be true." 

Lewis v. Casey , 518 U.S. 343, 358, 116 S.Ct. 2174, 135 
L.Ed.2d 606 (1996) (citing Luj an , 504 U.S. at 561, 112 
S.Ct. 2130). Each element must be proven with the 
"manner and degree of evidence required" at the given 
stage of litigation. See Bldg. & Constr. Trades 
Council v. Downtown Dev., Inc. , 448 F.3d 138, 144 (2d 

Cir. 2006). 

A plaintiff cannot base standing merely on his status 
as a taxpayer unless there are "special circumstances." Ariz. 

Christian Sch. Tuition Org. v. Winn , _ U.S. _, 131 S. Ct. 

1436, 1442 (2011). The United States Supreme Court "has rejected 

the general proposition that an individual who has paid taxes has 
a 'continuing, legally cognizable interest in ensuring that those 
funds are not used by the Government in a way that violates the 
Constitution.'" Ariz. Christian Sch. Tuition Org. v. Winn , 
supra , 131 S. Ct. at 1442, quoting Hein v. Freedom From Religion 
Found., Inc. , 551 U.S. 587, 599 (2007) (plurality opinion). 

In Flast v. Cohen , 392 U.S. 83 (1968), the Supreme 
Court carved out a "narrow exception" to the rule against 
taxpayer standing. Ariz. Christian Sch. Tuition Org. v. Winn , 
supra , 131 S. Ct. at 1445, quoting Bowen v. Kendrick , 487 U.S. 
589, 618 (1988). Under Flast v. Cohen , supra , a taxpayer will 

have standing when two conditions are met. "The first condition 
is that there must be a 'logical link' between the plaintiff's 
taxpayer status 'and the type of legislative enactment 
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attacked.'" Ariz. Christian Sch. Tuition Orq. v. Winn , supra , 

131 S. Ct. at 1445, quoting Flast v. Cohen , supra , 392 U.S. at 
102. The other condition "is that there must be 'a nexus' 
between the plaintiff's taxpayer status and 'the precise nature 
of the constitutional infringement alleged.'" Ariz. Christian 
Sch. Tuition Org. v. Winn , supra , 131 S. Ct. at 1445, quoting 
Flast v. Cohen , supra , 392 U.S. at 102. A plaintiff's allegation 
of taxpayer standing based on "an abstract injury shared by the 
public" will not suffice, as "a concrete injury" is required. 

Bd. of Educ. v. N.Y. State Teachers Ret. Sys. , 60 F.3d 106, 110 
(2d Cir. 1995) (citations omitted); see also Woods v. Empire 
Health Choice, Inc. , 574 F.3d 92, 96 (2d Cir. 2009) ("Standing 
has been rejected in [taxpayer standing] cases because the 
alleged injury is ... a grievance the taxpayer suffers in some 
indefinite way in common with people generally." ( quoting 
DaimlerChrysler Corp. v. Cuno , 547 U.S. 332, 344 (2006) (internal 

quotation marks omitted)). 

C. Res Judicata and 

Collateral Estoppel 

The common law doctrines of res judicata and collateral 
estoppel are "related but distinct [and] operate to prevent 
parties from contesting matters that they have had a full and 
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fair opportunity to litigate, thereby conserving judicial 
resources and protecting parties from the expense and vexation of 
multiple lawsuits." Marvel Characters, Inc, v. Simon , 310 F.3d 
280, 286 (2d Cir. 2002). Federal law determines the preclusive 
effect of a federal judgment. PRC Harris, Inc, v. Boeing Co. , 

700 F.2d 894, 896 n.l (2d Cir. 1983). 

" Res judicata [or claim preclusion] 4 precludes parties 
from litigating issues 'that were or could have been raised' in a 

prior proceeding." Perez v. Danbury Hosp. , 347 F.3d 419, 426 (2d 

Cir. 2003), guoting Monahan v. N.Y.C. Pep't of Corr, , 214 F.3d 
275, 284-85 (2d Cir. 2000); accord Irish Lesbian & Gay Org. v. 
Giuliani , 143 F.3d 638, 644 (2d Cir. 1998). "To prove that a 

claim is precluded under this doctrine, 'a party must show that 

(1) the previous action involved an adjudication on the merits; 

(2) the previous action involved the [parties] or those in 

privity with them; [and] (3) the claims asserted in the 
subsequent action were, or could have been, raised in the prior 
action.'" Pike v. Freeman , 266 F.3d 78, 91 (2d Cir. 2001), 

guoting Monahan v. N.Y.C. Pep't of Corr. , supra , 214 F.3d at 284- 

85; see also Allen v. McCurry , supra , 449 U.S. at 94; Burgos v. 

4 Some more modern authorities refer to the doctrines of res 
j udicata and collateral estoppel by the more descriptive terms of 
claim preclusion and issue preclusion, respectively. See Allen 
v. McCurry , 449 U.S. 90, 94 n.5 (1980). 
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Hopkins , 14 F.3d 787, 789 (2d Cir. 1994); Chase Manhattan Bank, 

N.A. v. Celotex Corp. , 56 F.3d 343, 345-46 (2d Cir. 1995); Henik 
v. Labranche , 433 F. Supp. 2d 372, 378 (S.D.N.Y. 2006) (Sweet, 
D.J.); Word v. Croce , 230 F. Supp. 2d 504, 508-09 (S.D.N.Y. 2002) 
(Swain, D.J.). 

"Collateral estoppel, or issue preclusion, prevents 
parties or their privies from relitigating in a subsequent action 
an issue of fact or law that was fully and fairly litigated in a 
prior proceeding." Marvel Characters, Inc, v. Simon , supra , 310 
F.3d at 288; see Boguslavsky v. Kaplan , 159 F.3d 715, 719-20 (2d 
Cir. 1998); see also Comm'r of Internal Revenue v. Sunnen , 333 
U.S. 591, 598 (1948) ("Once a party has fought out a matter in 
litigation with the other party, he cannot later renew that 
duel."). To assert a defense of collateral estoppel 
successfully, a party must establish four elements: (1) the 

identical issue was raised in a previous proceeding; (2) the 
issue was actually litigated and decided in the previous 
proceeding; (3) the party had a full and fair opportunity to 
litigate the issue; and (4) the resolution of the issue was 
necessary to support a valid and final judgment on the merits.'" 
Ball v. A.0. Smith Corp. , 451 F.3d 66, 69 (2d Cir. 2006), quoting 
Purdy v. Zeldes , 337 F.3d 253, 258 & n.5 (2d Cir. 2003); accord 
Uzdavines v. Weeks Marine, Inc. , 418 F.3d 138, 146 (2d Cir. 
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2005); Marvel Characters, Inc, v. Simon , supra , 310 F.3d at 288- 
89. However, collateral estoppel will not be applied where it 
would lead to an unfair result. Parklane Hosiery Co. v. Shore , 
439 U.S. 322, 330-31 (1979) (application of collateral estoppel 
may be unfair where prior litigations have yielded inconsistent 
results); Bear, Stearns & Co. v. 1109850 Ontario, Inc. , 409 F.3d 
87, 91 (2d Cir. 2005) (same). 

The granting of a motion to dismiss on substantive 
grounds is considered a judgment on the merits. See Overview 
Books, LLC v. United States , 755 F. Supp. 2d 409, 415-16 
(E.D.N.Y. Dec. 13, 2010), guoting Ramirez v. Brooklyn Aids Task 
Force , 175 F.R.D. 423, 426 (E.D.N.Y. 1997) ("It is well- 
established that ' [f]or res judicata purposes, a Rule 12(b) (6) 
dismissal is deemed to be a judgment on the merits.'"). However, 
the preclusive effect of a dismissal for lack of standing is not 
as clear in the Second Circuit. 

A dismissal for lack of standing "is a dismissal for 
lack of subject matter jurisdiction." St. Pierre v. Dyer , 208 
F.3d 394, 400 (2d Cir. 2000) (citations omitted). Courts in the 
Second Circuit have held that "a dismissal for lack of subject 
matter jurisdiction is not an adjudication of the merits, and 
hence has no res judicata effect." St. Pierre v. Dyer , supra , 

208 F.3d at 400; Thompson v. Cnty. of Franklin , 15 F.3d 245, 253 
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(2d Cir. 1994), citing Exchange Nat'l Bank of Chicago v. Touche 
Ross & Co. , 544 F.2d 1126, 1130-31 (2d Cir. 1976); Fiero v. Fin. 
Indus. Regulatory Auth., Inc. , 606 F. Supp. 2d 500, 510 (S.D.N.Y. 

2009) (Marrero, D.J.). However, courts in this Circuit have also 
held that determinations of standing and other jurisdictional 
issues do give rise to binding res judicata consequences. Mrazek 
v. Suffolk Cnty. Bd. of Elections , 630 F.2d 890, 896 n.10 (2d 
Cir. 1980) ("We note only that the issue of [plaintiffs'] 
standing, by all accounts, has been determined adversely to them 
in the state courts and that decision is binding upon us under 
principles of res judicata" (citation omitted); Ripperger v. A.C. 
Allyn & Co. , 113 F.2d 332, 333-34 (2d Cir. 1940) ("The appellant 
concedes, as he necessarily must on the authorities, that a 
decision in favor of jurisdiction is res judicata and 
invulnerable to collateral attack" (citations omitted)); 

Barclay's Ice Cream Co., Ltd, v. Local No. 757 of Ice Cream 

Drivers and Emp'rs Union , 79 Civ. 1611 (RWS), 1979 WL 1710 at *2 
(S.D.N.Y. Sept. 7, 1979) (Sweet, D.J.) ("[A] finding of lack of 

subject matter jurisdiction is res j udicata as to that particular 
issue in subsequent actions between the parties."); Loucke v. 
United States , 21 F.R.D. 305, 309-10 (S.D.N.Y. 1957) (Herlands, 
D.J.) ("[A] decision on the issue of jurisdiction or venue is res 

j udicata with respect to those issues.") . 
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While these authorities appear to be conflicting, the 

ambiguous use of the term " res judicata " may be one reason for 

the apparently inconsistent holdings. 

[T]he term 'res judicata' has historically been used 
interchangeably to mean either res judicata (also known 
as claim preclusion) or collateral estoppel (also known 
as issue preclusion), see Migra v. Warren City Sch. 
Dist. Bd. of Educ. , 465 U.S. 75, 77 n. 1, 104 S.Ct. 

892, 79 L.Ed.2d 56 (1984) (noting the older practice of 
using res judicata to describe both res judicata and 
collateral estoppel, and noting a more recent tendency 
to apply the label of res judicata only to matters of 
claim preclusion) .... 

Wells Fargo Bank, N.A. v. Diamond Point Plaza Ltd. P'ship , 971 

A.2d 360, 365 (Md. Ct. Spec. App. 2009) . In any event, the 
weight of authority outside of this Circuit holds that a 
dismissal for lack of standing collaterally estops subsequent 
suits which present the precise standing issue that was actually 
determined. Brereton v. Bountiful City Corp. , 434 F.3d 1213, 
1218-19 (10th Cir. 2006); Ammex, Inc, v. United States , 384 F.3d 
1368, 1372 (Fed. Cir. 2004); In re V & M Mgmt., Inc. , 321 F.3d 6, 
8-9 (1st Cir. 2003); Harley v. Minn. Mining & Mfg. Co. , 284 F.3d 
901, 909 (8th Cir. 2002); Hooker v. Federal Election Comm'n , 21 
F. App'x 402, 405-06 (6th Cir. 2001) ( per curiam ); Dresser v. 
Backus , 229 F.3d 1142, 2000 WL 1086852 at *1 (4th Cir. Aug. 4, 
2000) (unpublished) ( per curiam ); Perry v. Sheahan , 222 F.3d 309, 
317-18 (7th Cir. 2000); Cutler v. Hayes , 818 F.2d 879, 889 (D.C. 
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Cir. 1987). See also People of Bikini, ex rel. Kili/Bikini/Ejit 
Local Gov. Council v. United States , 77 Fed. Cl. 744, 776 (Fed. 
Cl. 2007) ("Dismissal of a suit for want of federal 
subject-matter jurisdiction, for example, should not bar an 
action on the same claim in a court that does have subject matter 
jurisdiction, but ordinarily should preclude relitiqation of the 
same issue of subject-matter jurisdiction in a second federal 
suit on the same claim ." ( quoting 18 Charles Alan Wright, Arthur 
R. Miller & Edward H. Cooper, Federal Practice & Procedure § 4402 
at 20 (2d ed. 2007) (emphasis added)). 

"It is clear that a dismissal for want of jurisdiction 
does not preclude a second action where subsequent events cure 
the jurisdictional deficiency in the first suit." Bui v. IBP, 

Inc. , 205 F. Supp. 2d 1181, 1188 (D. Kan. 2002), citing Costello 

v. United States , 365 U.S. 265, 284-88 (1961); Perry v. Sheahan , 

supra , 222 F.3d at 318; Dozier v. Ford Motor Co. , 702 F.2d 1189, 
1192 (D.C. Cir. 1983) (Scalia, Cir. J.). However, a number of 

Circuits have held that, following a dismissal for lack of 
standing, a plaintiff is collaterally estopped from relitigating 
the standing issue with facts that were available to him at the 
time of the first action. In re V & M Mqmt., Inc. , supra , 321 
F.3d at 8-9 (affirming bankruptcy court's dismissal of claims of 
fraud, professional malpractice and breach of fiduciary duty on 
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issue preclusion grounds and holding that an appellant's 
"allegations could have been raised in the prior bankruptcy 
proceedings where [his] standing was adjudicated"); Dresser v. 
Backus , supra , 2000 WL 1086852 at *1 (rejecting appellant's 
contention that a prior action presented "different issues than 
the case at bar" where the prior action addressed his standing to 
bring state law tort claims and the case at bar only raised the 
issue of his standing to pursue RICO claims, concluding that the 
two actions "clearly involve common factual issues"); Perry v. 
Sheahan , supra , 222 F.3d at 317-18 (dismissing Section 1983 
action) . 5 See also Hooker v. Federal Election Comm'n , 21 F. App'x 


5 Other Circuits have held that a party is collaterally 
estopped from relitigating other jurisdictional issues with facts 
that were available at the time of the first action. Citizens 
Elecs. Co. v. OSRAM GmBH , 225 F. App'x 890, 893 (Fed. Cir. 2007) 
("[A] plaintiff cannot relitigate a jurisdictional dismissal [for 
failure to plead an actual controversy] by relying upon those 
facts that existed at the time of the first dismissal" (citations 
omitted)); Park Lake Res. Ltd. Liab. v. U.S. Pep't Of Agric. , 378 
F.3d 1132, 1137 (10th Cir. 2004) (affirming dismissal on issue 

preclusion grounds following prior action's dismissal on the 
grounds that claim was not ripe and holding that "[w]e do not 
think that these additional factual allegations should preclude 
the operation of res judicata when these facts were available to 
[the plaintiff] at the time it filed its complaint in [the prior 
litigation],") guoting Magnus Elecs., Inc, v. La Republica 
Argentina , 830 F.2d 1396, 1401 (7th Cir. 1987); Dozier v. Ford 
Motor Co. , supra , 702 F.2d at 1192 & n.4 (affirming dismissal on 
res judicata grounds following prior suit's dismissal for 
inadequate amount-in-controversy and concluding that "proper 
application of res j udicata should require some demonstration 
that the plaintiff is relying upon a new fact or occurrence, and 

(continued...) 
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at 405-06 ("In sum, issue preclusion applies in the present case, 
because the plaintiff is attempting to reassert the same claim 
with unchanged facts supporting his standing. Federal courts 
have used preclusion to bar litigants who had been found to lack 
standing in a prior suit from reasserting the same claim in a 
subsequent suit if the facts presented by the litigants to 
support standing had not changed." (citations omitted)). 

In Perry v, Sheahan , supra , 222 F.3d at 317-18, the 
Seventh Circuit affirmed the dismissal of a Section 1983 action 
on the grounds of issue preclusion where a prior action had been 
dismissed for lack of standing. There, the plaintiff "conceded 
at oral argument that the factual allegations included in Perry 
II did not represent a change in circumstances between Perry I 
and Perry II . Instead, they were facts known when Perry I was 
brought, but that were never included in the complaint." Perry 
v. Sheahan , supra , 222 F.3d at 318. 

The Court stressed that 

[u]nder a system such as that established by the 
Federal Rules of Civil Procedure, which permits liberal 
amendment of pleadings, it does not make sense to allow 


(...continued) 

not merely relying upon those that existed at the time of the 
first dismissal."). See also DaCosta v. United States , No. 
09-558 T, 2010 WL 537572 at *5-*6 (Fed. Cl. Feb. 16, 2010) 
("[T]he newly alleged facts must have arisen after the court's 
dismissal of the first complaint." (citation omitted)). 
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a plaintiff to begin the same suit over and over again 
in the same court, each time alleging additional facts 
that the plaintiff was aware of from the beginning of 
the suit, until it finally satisfies the jurisdictional 
requirements. 

Perry v. Sheahan , supra , 222 F.3d at 318, quoting Magnus Elecs., 
Inc, v. La Republica Argentina , supra , 830 F.2d at 1401. 


D. Application of the Foregoing 

Principles to the Present Case 


Judged by the standards set forth above, I conclude 
that summary judgment should be granted dismissing Hollander's 
claims for lack of subject matter jurisdiction. I need not 
address the dubious merits of his claims, because I conclude -- 
based on the weight of authority discussed above -- that his 
action is barred on the grounds of collateral estoppel. The 
Underlying Action was dismissed for lack of standing ( see Report 
and Recommendation in Hollander v. Inst, for Research on Women & 
Gender at Columbia University , 08 Civ. 7286 (Docket Item 33); 
Order in Hollander v. Inst, for Research on Women & Gender at 
Columbia University , 08 Civ. 7286 (Docket Item 36); Hollander v. 
Inst, for Research on Women & Gender at Columbia Univ. , supra , 

372 F. App'x 140, 2010 WL 1508269 at *1), an issue that Hollander 
attempts to relitigate here. 
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As discussed in Section III.C., defendants must 
establish collateral estoppel through a four-part test, showing 
that (1) the identical issue was raised in a previous 
proceeding; (2) the issue was actually litigated and decided in 
the previous proceeding; (3) the party had a full and fair 
opportunity to litigate the issue; and (4) the resolution of the 
issue was necessary to support a valid and final judgment on the 
merits.'" Ball v. A.O. Smith Corp. , supra , 451 F.3d at 69, 
guoting Purdy v. Zeldes , supra , 337 F.3d at 258 & n.5. 

Hollander's Establishment Clause claims are identical 
to those raised in the Underlying Action, with one distinction; 
in his complaint here, Hollander has expressly alleged his 
standing as a taxpayer as an alternative basis for standing. 
However, when Hollander appealed the Underlying Action to the 
Second Circuit, he raised the issue of taxpayer standing. At 
oral argument, the Second Circuit discussed this issue at length 
with Hollander and defendants. Although Hollander conceded there 
that he never expressly alleged taxpayer standing in the 
complaint in the Underlying Action, he argued that this basis of 
standing should have been implied. The Court of Appeals rejected 
Hollander's assertion of taxpayer standing, holding that 
Hollander had not "made out the requirements for taxpayer 
standing for his Establishment Clause claim." Hollander v. Inst. 
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for Research on Women & Gender at Columbia Univ. , supra , 372 F. 
App'x 140, 2010 WL 1508269 at *1. The foregoing demonstrates 
that the issue of taxpayer standing was raised previously and was 
actually litigated and decided. Hollander had a full and fair 
opportunity to litigate the taxpayer standing issue, and the 
resolution of this issue was necessary to a valid and final 
judgment on the issue of standing. Although not technically "on 
the merits," the Second Circuit's judgment has preclusive effect 
with respect to the specific issue of standing. Mrazek v, 

Suffolk Cnty. Bd. of Elections , supra , 630 F.2d at 896 n.10 
(citation omitted). See also Brereton v. Bountiful City Corp. , 
supra , 434 F.3d at 1218-19; Ammex, Inc, v. United States , supra , 
384 F.3d at 1372; In re V & M Mgmt., Inc. , supra , 321 F.3d at 8- 
9; Harley v. Minn. Mining & Mfg. Co. , supra , 284 F.3d at 909; 
Hooker v. Federal Election Comm'n , supra , 21 F. App'x at 405-06; 
Dresser v. Backus , supra , 229 F.3d 1142, 2000 WL 1086852 at *1; 
Perry v, Sheahan , supra , 222 F.3d at 317-18; Cutler v. Hayes , 
supra , 818 F.2d at 889. 

Hollander's pleading of facts that were previously 
available at the time of the Underlying Action does not defeat 
collateral estoppel. Hollander puts forth no evidence that his 
taxpayer standing is a new development that has occurred 
subsequent to the dismissal of the Underlying Action. On the 
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contrary, he claimed during his appeal of the Underlying Action 
that he had taxpayer standing, and he is merely claiming to 
allege a jurisdictional fact here that he omitted from his prior 
complaint (Pi.'s Mem. at 7). As the weight of authority shows, a 
plaintiff is collaterally estopped from relitigating the standing 
issue with facts that were available to him at the time of the 
first action. In re V & M Mgmt., Inc. , supra , 321 F.3d at 8-9; 
Dresser v. Backus , supra , 2000 WL 1086852 at *1; Perry v. 

Sheahan , supra , 222 F.3d at 317-18. 

Hollander's subsequent submission of pay stubs from 
2010 and 2011, which indicate New York State and federal tax 
withholdings, does not change the foregoing analysis. Hollander 
submitted this evidence in his declaration in opposition to the 
motions to dismiss, after he filed his complaint. In the Second 
Circuit, a plaintiff's standing is evaluated "at the time the 
complaint was filed." Robidoux v. Celani , supra , 987 F.2d at 
938. Even if I were to ignore this rule, Hollander asserted that 
he was a New York State and federal taxpayer at the time of the 
first action, as already discussed above. Therefore, these 
subsequent pay stubs do not constitute a "change in 
circumstances" with respect to Hollander's taxpayer standing. 
Perry v. Sheahan , supra , 222 F.3d at 318. Hollander is not 
alleging that he only became a New York State or federal taxpayer 
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following the dismissal of the Underlying Action. He could have 
pleaded similar facts at the time of the first complaint, albeit 
with pay stubs from previous years. 

Hollander argues that a "failure to allege a 
jurisdictional fact will not prevent a subsequent action in which 
the jurisdictional fact is alleged" (Pl.'s Mem. at 6 (citation 
omitted)). But the cases he cites in support of his position do 
not change the foregoing analysis ( see Pl.'s Mem. at 5-6). He 
cites Smith v. McNeal , 109 U.S. 426, 431 (1883), for the 
proposition that a failure to allege a jurisdictional 
prerequisite is no bar where the defect was cured in a subsequent 
pleading. However, in Dozier v. Ford Motor Co. , supra , 702 F.2d 
at 1192-93, the D.C. Circuit concluded that Smith v. McNeal , 
supra , and similar cases that suggested that "any 'defect in 
pleading' may be remedied" should be regarded as "superseded, 
expressing a rule that made sense only in a system where liberal 
amendment of pleading was not permitted." The Court of Appeals 
further noted that Smith v. McNeal had "not been cited by the 
Supreme Court in the century since its issuance." Dozier v. Ford 
Motor Co. , supra , 702 F.2d at 1193. This analysis is consistent 
with the holdings from other Circuits, already discussed above, 
limiting relitigation of jurisdictional defects to situations 
where new facts arise subsequent to a prior action's dismissal. 
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Next, Hollander cites Ripperqer v. A.C. Allyn & Co. , 
supra , 113 F.2d at 333-34, for the proposition that failure to 
allege a jurisdictional fact will not prevent a subsequent action 
in which the jurisdictional fact is alleged. I conclude the 
holding in this case actually undercuts his position. As already 
noted above, the Second Circuit stated in Ripperqer v. A.C. Allyn 
& Co. , supra , 113 F.2d at 333 "that a decision in favor of 
jurisdiction is res judicata and invulnerable to collateral 
attack" (citations omitted). While the Second Circuit cites 
Smith v. McNeal , supra , in Ripperqer , it distinguishes the case. 
Ripperqer involved an action against two out-of-state 
corporations for conspiracy to use corporate assets for private 
profit, and a prior action had been dismissed for improper venue. 
In the second action, the plaintiff appealed a district court 
dismissal on the grounds of res judicata. 113 F.2d at 332-33. 

In the second action, the plaintiff alleged that the corporations 
had designated agents for service of process in New York, a fact 
that existed prior to the dismissal of the first action. 113 
F.2d at 333. The Second Circuit held that because the 
designation of the agents "antedated the first suit," there was 
"no change in the facts upon which the venue privilege depends." 
113 F.2d at 334. The Court of Appeals concluded that the legal 
effect of the designation of agents "was a question necessarily 
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involved in the controversy presented by the motions to dismiss 

the first complaint" and that appellant could have proved the 

fact of the designations by affidavit at that time. 113 F.2d at 

334. Thus, the prior dismissal for improper venue was "a 

conclusive determination of that issue between the parties." 113 

F.2d at 334. This holding is entirely consistent with the 

aforementioned cases that hold that jurisdictional defects can 

only be cured with new facts that post-date the prior action's 

dismissal. Therefore, I conclude that this holding actually 

supports defendants' position. 

Next, Hollander cites a footnote in York v. Guaranty 

Tr. Co. of N,Y, , 143 F.2d 503, 519 n.21 (2d Cir. 1944), rev'd on 

other grounds , 326 U.S. 99 (1945), which states: 

As appears from Ripperger v. A. C. Allyn & Co., 2 Cir., 
113 F.2d 332, and Smith v. McNeal, 100 U.S. 426, 3 
S.Ct. 319, 27 L.Ed. 986, a prior decision dismissing a 
suit on the mere pleadings for lack of jurisdiction is 
not a bar to a second suit alleging sufficient 
jurisdictional facts which existed when the first suit 
was pending but which were not therein alleged. Cf. 
Wiggins Ferry Co. v. Ohio & M.R. Co., 142 U.S. 396, 

410, 2 S.Ct. 188, 35 L.Ed. 1055; Sylvan Beach v. Koch, 

8 Cir., 140 F.2d 852, 860; Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 6 Cir., 121 F. 313, 318. 

I conclude that this footnote is not controlling 

authority, but rather dicta. "Dictum generally refers to an 

observation which appears in the opinion of a court which was 

unnecessary to the disposition of the case before it." Hormel 
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Foods Corp. v. Jim Henson Productions, Inc. , 73 F.3d 497, 508 (2d 

Cir. 1996) (citations and internal quotation marks omitted). 
"Dicta of course have no precedential value." Beneficial Nat'1 
Bank v. Anderson , 539 U.S. 1, 17 (2003) (citation omitted). The 

footnote qualifies as an observation which was unnecessary to the 
disposition of that case. The United States Supreme Court, 
before reversing York v. Guaranty Tr. Co. of N.Y. , supra , on 
other grounds, stated that the Second Circuit's holding was that 
"in a suit brought on the equity side of a federal district 
court[,] that court is not required to apply the State statute of 
limitations that would govern like suits in the courts of a State 
where the federal court is sitting even though the exclusive 
basis of federal jurisdiction is diversity of citizenship." 
Guaranty Tr. Co. of N.Y. v. York , supra , 326 U.S. at 101. 

Additionally, I have not found any subsequent case 
citing the footnote in York . Moreover, as already discussed, the 
cases relied upon in the York footnote are of questionable help 
to Hollander. The Ripperger appellant was unable to avoid res 
judicata because his only purportedly new allegation with respect 
to venue "antedated the first suit." Ripperger v. A.C. Allyn & 

Co. , supra , 113 F.2d at 334. And at least one Circuit regards 
Smith v. McNeal , supra , as superceded. See Dozier v. Ford Motor 
Co. , supra , 702 F.2d at 1192-93. 
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Finally, the overwhelming majority of Circuits that 
have addressed this issue since York have concluded that a 
plaintiff is collaterally estopped from relitigating a 
jurisdictional defect — including standing -- with facts that 
were available to him at the time of the first action. Citizens 
Elecs. Co. v. OSRAM GmBH , supra , 225 F. App'x at 893; Park Lake 
Res. Ltd. Liab. v. U.S. Pep't Of Agric. , supra , 378 F.3d at 1137; 
In re V & M Mgmt., Inc. , supra , 321 F.3d at 8-9; Dresser v. 

Backus , supra , 229 F.3d 1142, 2000 WL 1086852 at *1; Perry v. 
Sheahan , supra , 222 F.3d at 317-18; Dozier v. Ford Motor Co. , 
supra , 702 F.2d at 1192 & n.4. * * * * * 6 For these reasons, I decline to 


6 It appears that only one Circuit has held that a 

jurisdictional defect may be cured by restating facts which 
existed prior to dismissal of the initial case. In Mann v. 
Merrill Lynch, Pierce, Fenner & Smith , 488 F.2d 75, 76 (5th Cir. 

1973) ( per curiam ), the district court dismissed a complaint 

"alleging wrongs sounding in contract" for failure to properly 

allege diversity jurisdiction. The Fifth Circuit held that this 
dismissal did not preclude a new suit where allegations of 
diversity jurisdiction were properly pled, as the original suit 
was dismissed "basically because requisite jurisdictional 
allegations were missing." Mann v. Merrill Lynch, Pierce, Fenner 

& Smith , supra , 488 F.2d at 76. Two Circuits have subsequently 
examined the holding in Mann and declined to adopt its reasoning. 
Dozier v. Ford Motor Co. , supra , 702 F.2d at 1193 n.7 (concluding 
that the requirement of a showing that facts occurred subsequent 
to the original dismissal in order to cure a jurisdictional 
defect "makes more sense"); Magnus Elecs., Inc, v. La Republica 
Argentina , supra , 830 F.2d at 1401 (comparing Dozier and Mann and 
concluding that " Dozier [was] the better reasoned result"). See 
also 18 Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, 
Federal Practice & Procedure § 4436 at 159 n.18 (2d ed. 2007) 

(continued...) 
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adopt the reasoning from this footnote. Thus, Hollander's 
taxpayer standing argument fails. 

In addition to his taxpayer standing argument, 

Hollander also alleges non-economic standing — which he 
previously alleged in the Underlying Action Complaint. This 
ground for standing was previously litigated and decided in the 
Underlying Action by Judge Kaplan, who adopted Judge Fox's Report 
and Recommendation and dismissed for lack of standing. Judge Fox 
held that there was no "injury in fact" since the plaintiffs 
there were neither enrolled in the Women's Studies program nor 
denied an opportunity to enroll, and he also held that any 
alleged injury stemming from the absence of a Men's Studies 
program was not concrete and particularized (Report and 
Recommendation at 8-9). The Second Circuit affirmed the 
dismissal "for substantially the reasons stated in Judge Fox's 
thorough Report and Recommendation as adopted by the district 
court." Hollander v. Inst, for Research on Women & Gender at 
Columbia Univ. , supra , 372 F. App'x 140, 2010 WL 1508269 at *1. 
Hollander had a full and fair opportunity to litigate the non¬ 
economic standing issue, and the resolution of this issue was 


6 (...continued) 

("The treatment of the problem in the Mann case is not so 
thorough that it can be relied upon as the final word."). 
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also necessary to a valid and final judgment on the issue of 
standing. As already discussed, a judgment on the issue of 
standing has preclusive effect with respect to that issue. 

Therefore, I conclude that plaintiff's lack of standing 
is established by the judgment in the Underlying Action and that 
the doctrine of collateral estoppel precludes plaintiff from 
relitigating the issue here. Because I reach this conclusion, I 
need not address the other arguments Hollander raised in his 
opposition memo with respect to the plausibility standard of 
pleading. There are no genuine issues of material fact, and 
defendants are entitled to summary judgment as a matter of law. 

IV. Conclusion 

Accordingly, for all the foregoing reasons, I 
respectfully recommend that defendants' motions for summary 
judgment be granted. 

V. Obj ections 

Pursuant to 28 U.S.C. § 636(b)(1)(C) and Rule 72(b) of 
the Federal Rules of Civil Procedure, the parties shall have 
fourteen (14) days from receipt of this Report to file written 
objections. See also Fed. R. Civ. P. 6(a). Such objections (and 
responses thereto) shall be filed with the Clerk of the Court, 
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with courtesy copies delivered to the Chambers of the Honorable 
Laura Taylor Swain, United States District Judge, 500 Pearl 
Street, Room 755, and to the Chambers of the undersigned, 500 
Pearl Street, Room 750, New York, New York 10007. Any requests 
for an extension of time for filing objections must be directed 
to Judge Swain. FAILURE TO OBJECT WITHIN FOURTEEN (14) DAYS WILL 
RESULT IN A WAIVER OF OBJECTIONS AND WILL PRECLUDE APPELLATE 
REVIEW. Thomas v. Arn . 474 U.S. 140, 155 (1985); United States 
v. Male Juvenile . 121 F.3d 34, 38 (2d Cir. 1997); IUE AFL-CIO 
Pension Fund v. Herrmann . 9 F.3d 1049, 1054 (2d Cir. 1993); Frank 

v. Johnson . 968 F.2d 298, 300 (2d Cir. 1992); Wesolek v. Canadair 
Ltd. , 838 F.2d 55, 57-59 (2d Cir. 1988); McCarthy v. Manson , 714 
F,2d 234, 237-38 (2d Cir. 1983) ( per curiam ). 


Dated: New York, New York 

July 1, 2011 


Respectfully submitted, 



HENRY PFTMAN 

United States Magistrate Judge 


Copies transmitted to: 

Mr. Roy D. Hollander, Esq. 

Law Office of Roy D. Hollander 

545 East 14th Street 

New York, New York 10009 
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I, Roy Den Hollander (“Den Hollander”), attorney and plaintiff class-representative, on 
behalf of myself and all others similarly situated, ask this Court to reconsider the Magistrate 
Judge’s Report and Recommendation, and file these objections in accordance with Fed. R. Civ. 

P. 72(b). 

1. Magistrate Judge Henry B. Pitman converted the defendants’ motions to dismiss 
under Fed. R. Civ. P. 12(b)(1) and 12(b)(6) into motions for summary judgment. The Magistrate 
filed his Report and Recommendation on July 1, 2011 granting the defendants summary 
judgment. 

2. I file these objections to Magistrate Pitman’s Report and Recommendation. 

3. I object to Magistrate Pitman’s Report and Recommendation for the following 
reasons: 

General Objections to the Magistrate’s Report and Recommendation 

4. In observance of another Fourth of July, the federal courts, this time through 
Magistrate Judge Pitman, once again declared to all men that they have no rights when opposing 
in these United States the favored treatment of society’s majority—females. 

5. At the hour of high noon on the Friday before the long holiday that annually 
celebrates Americans’ day of liberty from the abuse of governmental power, Magistrate Pitman 
delivered his decision that complied with the de facto ideology of the federal judiciary: men 
don’t count; they have no rights when challenging the preferential treatment of the majority. 

6. I have brought three men’s rights cases, or as the New York Times describes them 
“anti-feminist” cases, in the federal courts. This present case is a continuation of the third, which 
claimed federal and state support for Women’s Studies programs were unconstitutional because 
there were effectively no Men’s Studies program for the minority of students—men. Not once, 
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not even close to once, did any federal court reach the fundamental question in each case: Is it 
fair under the U.S. Constitution to give women favorable treatment at the expense of the rights of 
men? The cases were not about enforcing more rights for men but defending the rights they have 
in the face of an onslaught by a totalitarian belief system—Feminism. 

7. Every court has used one or another of the many methods that bureaucrats 
endowed with governmental power use, or more accurately abuse, in order to further their 
personal beliefs or demonstrate sequacious allegiance to those they fear. Every case was thrown 
out of court at the very first instance, regardless of what the blindfolded lady in the courthouse 
allegedly represents. 

8. In the “Ladies Nights’ case, where public accommodation nightclubs charged 
males more for admission, the federal courts resorted to an abuse of power by simply decreeing 
that “state action” exists only at the point where an alcoholic drink is handed over to a customer 
but not when the customer enters the nightclub to reach the bar to obtain an alcoholic drink. It 
was the classic sophism of “a distinction without a difference.” 

9. The federal courts found the “distinction” necessary in order not to overrule a 
1969 case that found state action when a bar discriminated against two females. The courts 
claimed in the 1969 case that the two females were refused alcoholic drinks, so state action was 
involved. However, the files of the original case do not refer to any refusal to serve alcoholic 
drinks. The courts simply invented a fact to reach the decision required by the judiciary’s anti¬ 
male ideology because now it was males being discriminated against—which is acceptable. 

10. In the Violence Against Women’s Act case, the Department of Homeland 
Security’s immigration divisions use proceedings kept secret from Americans to make findings 
of fact that an American has committed “battery,” “extreme cruelty” or an “overall pattern of 
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violence” against an alien spouse or lover. The secret proceedings are used against a 
disproportionate number of American males—around 85%, which makes it an equal protection 
violation in the application of the law. Yick Wo v. Hopkins, 118 U.S. 356 (1886)(laws might not 
have invidiously discriminatory classifications written in words, but they may be applied in such 
a way as to create such classifications). 

11. The federal courts in the Violence Against Women’s Act case again exercised an 
abuse of power in dismissing the case for lack of injury by resting their decisions on the 
following Kafkian logic: Since the fact-findings about what an American did and to whom the 
Government provides those fact-findings (such as certain Feminist organizations and potential 
government employers) are kept secret from the American, any allegation of harm stemming 
from those secret fact-findings that the American makes is “speculative.” The plaintiffs, 
including me, could not find out what the Government did behind closed doors concerning us 
because we were locked out; therefore, we could not specifically say what took place or how 
those fact-findings were used against us. The courts ruled our allegations speculative even 
though it was the Government’s secrecy which we were challenging that allowed the courts to 
rule our allegations speculative—Catch 22. 

12. Once again, the federal courts’ subservience to society’s preoccupation with 
punishing males for any perceived or imagined slight to females, citizen or alien, caused them to 
ignore the wisdom of one of the better Supreme Court Justices: secrecy ‘“provides a cloak for 
the malevolent, the misinformed, the meddlesome, and the corrupt to play the role of informer 
undetected and uncorrected.’ Appearances in the dark are apt to look different in the light of 
day.” Anti-Fascist Committee v. McGrath, 341 U.S. 123, 172 (1951)(Frankfurter J., concurring). 
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13. The first round of this case mainly relied on Equal Protection and Title IX 
challenges to the legality of Women’s Studies programs in New York State’s higher education 
system where females make up 58% of all college students, receive over 55% of the Bachelor 
degrees, over 63% of the Master’s degrees, and over a majority of the Doctoral degrees. N.Y. 
State Department of Education, ORIS . 1 The federal courts again dismissed at their first chance 
by ruling that any hann caused the minority—males—by the lack of a Men's Studies program 
was “speculative.” The federal courts do not say the same about the lack of a female sports team 
when a college only has a male team, but that’s because males, even as a minority, are disfavored 
by the federal courts. 

14. As for the claim that Feminism was a religion in the first round of this case, Den 
Hollander I, the district court abused its power in favor of the federal courts de facto ideology by 
making a finding of fact during motions to dismiss, which is not supposed to happen under the 
Federal Rules. District Judge Kaplan issued a decree without any evidence that “Feminism is no 
more a religion than physics....” Now that may be so, although I doubt it, but in this day and age 
we are beyond accepting proclamations of the truth by the powerful just because they are 
powerful. 

15. Further, District Judge Kaplan, after dismissing the complaint for lack of 
standing—meaning the Court no longer had the authority to make any further decisions about the 
case—tried to hammer another nail in the coffin of men’s rights by, according to Magistrate 
Pitman, “dismissing] the Establishment Clause claims ‘on the alternate ground that they are 
absurd and utterly without merit.’” (Judge Pitman Report and Recommendation at pp. 8-9). 

1 By 2016, across America, females will receive 64% of the Associate degrees, over 60% of the Bachelor degrees, 
53% of the Professional degrees, and 66% of the Doctoral degrees. National Center for Educational Statistics, 
Digest of Educational Statistics, Table 258. 
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Judge Kaplan could not dismiss under Rule 12(b)(6) because he had already thrown the case out 
under Rule 12(b)(1). Such judicial overkill is consistent with the treatment received by the 
currently disfavored class of men in federal courts. 

16. The Second Circuit Court of Appeals took a different tact on the religion issue by 
resorting to the hyper-technical pleading rules prior to the 1930s. Because I did not say “I am a 
taxpayer” in the complaint, I did not have standing to bring an Establishment Clause challenge. 
The Second Circuit had the allegation before it that I was a resident of New York City and knew 
I was a lawyer admitted to practice in that court, but it still refused to take judicial notice of my 
being a taxpayer. The Court, instead, reached back 80 years to use a tactic long since relegated 
to the dustbin of history in order to throw another men’s rights case into the street. 

17. The Second Circuit Court also made a reference that the complaint did not cite to 
the relevant statutes, but that is simply false. “Equity for Women in the 1990s” is a Regents’ 
policy statement carrying the effect of law on higher educational institutions, Educ. Law § 207 
(although § 207 was not cited, a summary of the text was at 28 of the Complaint), and the 
Bundy aid statute was specifically cited at 49 and 157 in the complaint in the original action. 

18. This four year long train of abuse of power by the federal courts to quell any 
attempt to vindicate the rights of men through judicial action brings us to Magistrate Pitman 
exhibiting his faithful commitment to the federal courts de facto anti-male ideology. Without 
ever reaching and apparently never researching the substantive claims. Magistrate Pitman made 
the unnecessary and derogatory comment that such claims were of “dubious merits.” (Judge 
Pitman Report and Recommendation at 27). 

19. On June 3, 2011, Magistrate Pitman notified the parties of his intent to treat the 
defendants’ motions to dismiss as motions for summary judgment. All additional papers, if any, 
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were to be submitted by June 30 th . I’m the last to submit my papers, which are filed on ECF on 
June 29 th with courtesy copies to the Magistrate on June 27 th . My papers include a statement of 
material facts, a declaration, and a memorandum of law opposing summary judgment. At a little 
after 12 noon on July 1, 2011, the Friday before the long July 4 th weekend and a day after 
Magistrate Pitman’s deadline for submission of papers, the Magistrate files on ECF a 39 page 
Report and Recommendation. In that Report and Recommendation the Magistrate cited as part 
of his research visiting various State and Federal websites on June 13, 2011. (Report and 
Recommendation p. 4). 

20. The reasonable inference is that the Magistrate made his decision and wrote his 
report long before I filed my papers, in part, to enable him to serve his lengthy report on the 
Friday before a long weekend in which all the local law libraries were closed until the following 
Tuesday, July 5 th . I’ve run into this type of tactic before from the Government in men’s rights 
cases. 

21. Another indication of Magistrate Pitman’s discourtesy towards those who choose 
to fight for the rights of men is shown by his repeatedly using “Hollander” as my last name when 
he was on notice that my last name is “Den Hollander.” (Den Hollander Memorandum of Law 
in Opposition to motions to Dismiss at p. 1 n.3)(Docket Item 11). I expect such disrespect from 
some attorneys but not judges. 

22. Through all these cases, including this one so far, the federal courts have been 
consistent in abusing their power by using any available means and Orwellian logic to do the 
opposite of what they are supposed to do: “[I]n times of repression, when interests with 
powerful spokespersons] generate symbolic pogroms against nonconformists, the federal 
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judiciary ... has special responsibilities to prevent an erosion of the individual’s constitutional 
rights.” Younger v. Harris, 401 U.S. 37, 58 (1971)(Mr. Justice Douglas dissenting). 

23. The federal courts have consistently failed to realize that “The heart of the matter 
is that democracy implies respect for the elementary rights of men, however suspect or unworthy 
those men may be; a democratic government must therefore practice fairness. . . .” Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123, 170 (1951) (Mr. Justice Frankfurter 
concurring). 

24. So, I will drag this case all the way up the ladder as I did with the “Ladies’ 
Nights” and “Violence Against Women’s Act” cases, but the results will be the same, since there 
is no justice for the rights of men in the courts of these United States due to the institutionalized 
prejudice against men. 

Specific Objections to the Magistrate’s Report and Recommendation 

25. I object to the Magistrate finding that collateral estoppel applies and his lack of a 
decision as to whether res judicata applies. 

26. Magistrate Pitman held “that [Den Hollander’s] action is barred by collateral 
estoppel.” (Judge Pitman’s Report and Recommendation at 27). The Magistrate, however, 
never reached a decision on res judicata, he just left it hanging in the air with “In any event....” 
(Judge Pitman’s Report and Recommendation at 23). 

27. I also object to the Magistrate not reaching the other issues in this case for which 
my arguments can be found at Den Hollander Memorandum of Law in Opposition to the 
Motions to Dismiss at 7-25. 
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Magistrate Pitman’s Factual Inaccuracies 


28. Magistrate Pitman claimed in Den Hollander I that “On April 15, 2009, the 
Honorable Kevin Nathaniel Fox, United States Magistrate Judge, issued a Report and 
Recommendation that recommended a dismissal of all claims for lack of standing (Docket Item 
33 in Hollander v. Inst, for Research on Women & Gender at Columbia University , 08 Civ. 
7286).” (Judge Pitman Report and Recommendation at 8 (emphasis added)) That is false. In 
Den Hollander I the Magistrate never addressed the Establishment Clause claims. 

29. Another of Magistrate Pitman’s statements is misleading when he claimed that in 
oral argument in Den Hollander I before the Second Circuit that “Hollander also conceded that, 
in filing his objections to Judge Fox's Report and Recommendation, he did not ask for leave to 
amend the complaint with respect to [taxpayer] standing in the event the court ruled against him 
(Transcription of Oral Argument at 9-10).” (Judge Pitman Report and Recommendation at 9- 
10 ). 


30. The import of what I told the Second Circuit was that since Magistrate Fox in Den 

Hollander I never reached the Establishment Clause standing issue, never even mentioned it, 

how was I to read his mind to find that he had a problem with taxpayer standing and I should 

therefore quickly amend the complaint. That makes no sense unless assuming it was a trap, or 

that any type of illogic is justified in getting rid of a men’s rights case. I told the Second Circuit: 

“The magistrate report did not touch upon the Establishment Clause. In my objections, I 
specifically objected that the magistrate’s report did not address the Establishment Clause 
claims. The first time the establishment clause claims were addressed by the lower court 
were addressed by the district judge in his decision.” 

“. . . . had the magistrate put in that he was dismissing [the complaint] because I did not 
allege that I was a taxpayer, that I did not specifically put those words in there, then of 
course I’d request an amendment. Obviously and once again, you can’t read what a 
judge’s mind says.” 
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(Den Hollander Decl. Opp. to Motions to Dismiss at Ex. E, at 10). 

Magistrate Pitman’s lack of a decision over res judicata. 

31. The Magistrate cites to cases that hold a dismissal for lack of standing is not an 
adjudication on the merits and, therefore, res judicata does not apply, but he also cites to other 
cases in which he claims the opposite. (Judge Pitman’s Report and Recommendation at 18-23). 
So, which is it? He never says. I argue that dismissal for lack of standing is not on the merits; 
therefore, res judicata does not apply. 

32. Res judicata, or claim preclusion, requires a final judgment that was rendered on 
the merits. Hughes v. U.S., 71 U.S. 232, 237 (1866). The Second Circuit continues to follow 
this rule. EDP Med. Computer Sys. v. U.S., 480 F.3d 621, 624 (2d Cir. 2007)(quoting In re 
Teltronics Servs., Inc., 762 F.2d 185, 190 (2d Cir. 1985)(the doctrine bars “later litigation if [an] 
earlier decision was ... a final judgment on the merits....”)). 

33. Dismissal for lack of subject matter jurisdiction is not a judgment on the merits; 
therefore, it has no res judicata, or claim preclusive, effect. Thomas v. County of Franklin, 15 
F.3d 245, 253 (2d Cir. 1994). “If... [a] suit was dismissed for ... want of jurisdiction, or was 
disposed of on any ground which did not go to the merits of the action, the judgment rendered 
will prove no bar to another suit.” Hughes, 71 U.S. at 237. Since standing is one of the most 
important of the jurisdictional doctrines, U.S. v. Hays, 515 U.S. 737, 742 (1995), a dismissal for 
lack of standing is not a judgment on the merits, see Evac, LLC v. Pataki, 89 F. Supp. 2d 250, 
261 n.4 (N.D.N.Y. 2000). 

34. The Restatement (Second) of Judgments does not use the terminology “on the 
merits” but states at § 20: 

A personal judgment for the defendant, although valid and final, does not bar 

another action by the plaintiff on the same claim: 
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(a) When the judgment is one of dismissal for lack of jurisdiction .... 

In addition, Fed. R. Civ. P. 41(b) supports the proposition that a dismissal for lack of subject 
matter jurisdiction will not bar a subsequent action because such a ground “is so plainly based on 
a threshold determination that a specification that the dismissal will be a bar should ordinarily be 
of no effect.” Restatement (Second) of Judgments § 20, Comment d. 

35. Once the District Court dismissed Den Hollander I for lack of standing under 
Equal Protection and Title IX, it no longer had subject matter jurisdiction; that is, the authority to 
rule that the Establishment Clause claim was also dismissed on the merits under Rule 12(b)(6). 
“Jurisdiction, whether it be subject-matter or personal, concerns the authority of the court to hear 
and detennine the controversy.” Local 538 United Bhd. of Carpenters & Joiners v. U.S. Fid. & 
Guar. Co., 154 F.3d 52, 55 (2d Cir. 1998). Without it, a court lacks the power to adjudicate an 
action. U.S. ex rel. Rudick v. Laird, 412 F.2d 16, 20 (2d Cir. 1969). So when District Court 
Judge Kaplan wrote “[t]he Establishment Clause claims are dismissed also on the alternative 
ground that they are absurd and utterly without merit,” Den Hollander Deck Opp. to Motions to 
Dismiss at Ex. C at 2, the Court had no jurisdiction to make that decision. This action, therefore, 
is not barred by res judicata, or claim preclusion. 

Magistrate Pitman erred in holding that collateral estoppel, or issue preclusion, applies to the 
Establishment Clause issue of taxpayer standing. 

36. For collateral estoppel, also called issue preclusion, to apply, the identical issue 
must have been (1) actually litigated—that is, contested by the parties and submitted for 
determination by the court, (2) actually determined by a court of competent jurisdiction in the 
first trial, and (3) the court’s decision was necessary to support the judgment in the first action. 
Restatement (Second) of Judgments § 27 (emphasis added). 
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37. As a general rule, when pleadings put a question of fact in issue and that fact 
question is submitted to the trier of fact for determination, then the issue of collateral estoppel 
applies. Restatement (Second) of Judgments § 27 comment d & e (1982)(emphasis added). 

38. “A corollary of the actual litigation and decision requirements is that ‘when a 
court cannot ascertain what was litigated and decided, issue preclusion cannot operate.’” 
Securities Exch. Comm'n v. Monarch Funding Corp., 192 F.3d 295, 309 (2d Cir. 1999)(quoting 
18 James W. Moore et al, Moore’s Federal Practice, § 132.03[2][g] (3d ed. 1998) (citing 
Mitchell v. Humana Hosp.-Shoals, 942 F.2d 1581, 1583-84 (11th Cir. 1991); see also id. § 
132.03[3][d])). 

39. The fact issue of whether I was a taxpayer was never included in any pleadings in 
Den Hollander I, never included in the motion to dismiss opposition papers in the district court, 
never addressed in Magistrate Fox’s Report and Recommendation and never addressed in 
District Judge Kaplan’s Order. “Collateral estoppel, or issue preclusion, prevents the relitigation 
of an issue that was raised, litigated, and actually decided by a judgment in a prior proceeding, 
regardless of whether the two suits are based on the same cause of action.” Balderman v. United 
States Veterans Admin., 870 F.2d 57, 62 (2d Cir. 1989)(citing Lawlor v. National Screen Sendee, 
349 U.S. 322, 326 (1955)); Restatement (Second) of Judgments § 27 (1982). So in the District 
Court, the issue of my taxpayer standing was not litigated and not decided; therefore, collateral 
estoppel does not apply with respect to the District Court proceedings. 

40. Judge Kaplan did make gratuitous statements concerning the Establishment 
Clause claim, but since he had already dismissed the case for lack of Equal Protection and Title 
IX standing in accordance with Magistrate Fox’s Report and Recommendation, those statements 
carry no legal authority and cannot be used to infer that taxpayer standing was litigated and 
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decided. This is especially true since Judge Kaplan’s gratuitous statements did not even refer to 

taxpayer standing, but the issue on the merits of whether Feminism is a religion: 

Finally, although the Magistrate Judge did not reach the merits, it bears noting 
that plaintiffs central claim is that feminism is a religion and that alleged federal 
and state approval or aid to Columbia’s Institute for Research on Women & 

Gender therefore constitute a violation of the Establishment Clause of the First 
Amendment. Feminism is no more a religion than physics, and at least the core of 
the complaint therefore is frivolous.... The Establishment Clause claims are 
dismissed also on the alternative ground that they are absurd and utterly without 
merit. 

(Den Hollander Decl. Opp. to Motions to Dismiss at Ex. C at 2). 

41. The Second Circuit Court of Appeals, however, did discuss the taxpayer standing 
issue in oral argument based on the papers submitted in that Court and concluded that “Nor has 
plaintiff made out the requirements for taxpayer standing for his Establishment Clause claim.” 
(Den Hollander Decl. Opp. to Motions to Dismiss at Ex. D at 3-4 (emphasis added)). But that 
decision could not have been necessary, or essential, to affirm the District Court and Magistrate’s 
decisions because those decisions only dealt with Equal Protection and Title IX standing—they 
did not deal with taxpayer standing. Since the Second Circuit’s decision on taxpayer standing 
was not necessary, or essential, to affirm the lower court’s decisions, collateral estoppel does not 
apply to that issue with respect to the Appeal’s Court proceedings. Bobby v. Bies, 129 S. Ct. 
2145, 2152 (2009)(“If a judgment does not depend on a given detennination, relitigation of that 
determination is not precluded. ”)(citing Restatement (Second) of Judgments § 27, Comment h 
(1982)(“Such detenninations have the characteristics of dicta....”)). 

42. Further, “It is hornbook law that theories not raised squarely in the district court 
cannot be surfaced for the first time on appeal.” McCoy v. Mass. Inst, of Tech., 950 F.2d 13, 22 
(1 st Cir. 1991), cert, denied, 504 U.S. 910 (1992). Since the issue of taxpayer standing was not 
raised in the lower court, it could not properly have been raised on appeal. Relitigation of an 
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issue is not precluded if the party against whom collateral estoppel is sought could not have 
appealed that issue. McCoy v. Mass. Inst, of Tech., 950 F.2d 13, 22 (1 st Cir. 1991), cert, denied, 
504 U.S. 910 (1992)(“In New York, the danger inherent in the doctrine of collateral estoppel— 
that an erroneous first decision on an issue will be perpetuated in subsequent litigation—is 
remedied to an extent by the requirement that the doctrine not be applied when there is no 
opportunity for appellate review.”); County of Suffolk v. Amerada Hess Corp., 2007 U.S. Dist. 
LEXIS 45543 n.22 (S.D.N.Y. 2007). 

43. Collateral estoppel does not apply when “the party against whom preclusion is 
sought could not, as a matter of law, have obtained review of the judgments in the initial action.” 
Restatement (Second) of Judgments § 28(1)(1982). Such as when a party is “disabled as a matter 
of law from obtaining review by appeal....” Id. at comment a. “[Ijnability to obtain appellate 
review ... does prevent preclusion ....” Gelb v. Royal Globe Insurance Co., 798 F.2d 38, 44 (2d 
Cir. 1986)(emphasis added). Despite what occurred in the Second Circuit, under the law I could 
not have appealed the taxpayer standing issue; therefore, I am not prevented from raising it in 
this action. 

44. So while collateral estoppel would apply to standing under Equal Protection and 
Title IX because those issues were properly litigated and decided in the District Court and 
properly before the Second Circuit in Den Hollander I, Mrazek v. Suffolk County Board of 
Elections, 630 F.2d 890, 896 n.10 (2d Cir. 1980), collateral estoppel does not apply to the 
taxpayer standing issue because it was never pleaded, litigated, or decided in the District Court 
nor was it legally before the Second Circuit Court of Appeals. 
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Even if collateral estoppel applies to the taxpayer standing issue, it does not apply to the non¬ 
economic standing issue unless the false facts presented by Magistrate Pitman on this issue 
are ordained as true. 

45. The Magistrate said that in this action “Hollander's Establishment Clause claims 
are identical to those raised in the Underlying Action, with one distinction: in his complaint 
here, Hollander has expressly alleged his standing as a taxpayer as an alternative basis for 
standing.” (Judge Pitman’s Report and Recommendation at 28). Actually there are two 
distinctions. In the complaint in this action, I also alleged standing under the Establishment 
Clause for non-economic harm. (Compl. 79-91). 

46. Magistrate Pitman found that as to taxpayer standing in Den Hollander I “At oral 
argument, the Second Circuit discussed this issue [taxpayer standing] at length with Hollander 
and defendants.... The foregoing demonstrates that the issue of taxpayer standing was raised 
previously and was actually litigated and decided. Hollander had a full and fair opportunity to 
litigate the taxpayer standing issue, and the resolution of this issue was necessary to a valid and 
final judgment on the issue of standing.” (Judge Pitman’s Report and Recommendation at 28- 
29). 

47. However, when it comes to the issue of non-economic standing,” no such events 
occurred in Den Hollander I. Therefore, by Magistrate Pitman’s own analysis, collateral 
estoppel does not apply to the non-economic standing issue because non-economic standing was 
not “litigated and decided in the previous proceeding.” (Judge Pitman’s Report and 
Recommendation at 28, citing Ball v. A.O. Smith Corp., 451 F.3d 66, 69 (2d Cir. 2006)(quoting 
Purdy v. Zeldes, 337 F.3d 253, 258 & n.5 (2d Cir. 2003)). 


2 The only reference to non-economic standing made in the Court of Appeals was in plaintiff s Brief and Reply, but 
since it had not been raised in the lower court, it was not properly before the Appeal’s Court. 
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48. Magistrate Pitman tries to avoid this conclusion by simply misrepresenting the 
facts. He claims that “Hollander also alleges non-economic standing—which he previously 
alleged in the Underlying Action Complaint.” (Judge Pitman Report and Recommendation at 
36). That is false. None of the complaint allegations in the previous action Den Hollander I 
alleged establishment Clause non-economic standing. {See Den Hollander I First Amended 
Complaint, 08 Civ 7286, Docket Item 17). 

49. Magistrate Pitman further claims, “This ground for standing was previously 
litigated and decided in the Underlying Action by Judge Kaplan, who adopted Judge Fox's 
Report and Recommendation and dismissed for lack of standing.” (Judge Pitman Report and 
Recommendation at 36). That is also false. 

50. As I stated previously, supra at ^ 28, Magistrate Fox in Den Hollander I 
completely ignored the Establishment Clause claims. {See Magistrate Fox Report and 
Recommendation, 08 Civ 7286, Docket Item 33). So when Judge Kaplan adopted Magistrate 
Fox’s report and the Second Circuit affirmed dismissal “for substantially the reasons stated” in 
Magistrate Fox’s Report and Recommendation, neither court could have adopted a decision 
concerning the Establishment Clause non-economic standing issue because Magistrate Fox had 
made none. (Den Hollander Decl. Opp. to Motions to Dismiss at Exs. C at 1, D at 4). Magistrate 
Fox only addressed standing under Equal Protection and Title IX. 

51. Additional evidence that the Second Circuit never reached a decision on the 
Establishment Clause non-economic standing issue is that the only statement made about the 
Establishment Clause in its Summary Order was “Nor has plaintiff made out the requirements for 
taxpayer standing for his Establishment Clause claim.” (Den Hollander Decl. Opp. to Motions to 
Dismiss, Ex. D at 3-4 (emphasis added)). 
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52. Furthermore, Judge Kaplan’s gratuitous statements concerning the Establishment 
Clause cannot be used to infer dismissal on non-economic standing grounds because those 
statements are legally meaningless as argued supra 35. 

53. Not the Magistrate, not the District Judge, and not the Second Circuit Judges ever 
considered or decided the non-economic issue of standing in Den Hollander I. 

54. So, in the words quoted by Magistrate Pitman, the “duel” over the issue of non¬ 
economic standing was never “fought out.” (Judge Pitman Report and Recommendation at 20, 
quoting Comm'r of Internal Revenue v. Sunnen, 333 U.S. 591, 598 (1948)). 

Magistrate Pitman inappropriately relies on cases outside the Second Circuit to override the 
authority of Second Circuit and U.S. Supreme Court precedence on the issue of collateral 
estoppel, also known as issue preclusion. 

55. Unable to find Second Circuit or Supreme Court cases that support throwing out 
another men’s rights case because such cases come down on the side of precluding collateral 
estoppel in the specific fact situation here, Magistrate Pitman cobbles together a lengthy string 
cite of cases from other circuits—most not on point, and inapplicable cases from this circuit in an 
attempt to overwhelm with numbers what he cannot achieve with pertinent authority. 

56. Magistrate Pitman held, “I conclude—based on the weight of authority discussed 
above—that [Den Hollander’s] action is barred on the grounds of collateral estoppel.” (Judge 
Pitman Report and Recommendation at 27). But how many of those cases he cites actually deal 
with collateral estoppel as opposed to res judicata and address the specific fact situation here that 
the first suit did not allege jurisdictional facts that are alleged here. 

57. Magistrate Pitman’s inappropriate other circuit cases follow: 
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a. Brereton v. Bountiful City Corp., 434 F.3d 1213, 1218-19 (10 th Cir. 2006), dealt 
with whether dismissal for lack of standing must be with or without prejudice, did 
not involve the absence of a jurisdictional fact in a prior pleading; 

b. Ammex, Inc. v. United States, 384 F.3d 1368, 1371-72 (Fed. Cir. 2004), collateral 
estoppel will bar the relitigation of any matters in a second proceeding concerning 
a second taxable year that were actually presented and determined in the first suit, 
did not involve the absence of a jurisdictional fact in a prior pleading; 

c. Harley v. Minnesota Mining and Manufacturing Co., 284 F.3d 901, 909 (8 th Cir. 
2002), did not involve the absence of a jurisdictional fact in a prior pleading; 

d. Hooker v. F.E.C., 21 Fed. App’x. 402, 405-06 (6 th Cir. 2001), dealt with standing 
allegations identical to prior pleadings, did not involve the absence of a 
jurisdictional fact in a prior pleading; 

e. Dresser v. Backus, 229 F.3d 1142, 2000 WL 1086852 at * 1 (4th Cir. Aug. 4, 
2000), current standing allegation identical to prior one that was fully litigated 
and decided, did not involve the absence of a jurisdictional fact in a prior 
pleading; 

f. Cutler v. Hayes, 818 F.2d 879, 887-889 (D.C. Cir. 1987), estoppel used to prevent 
defendants from challenging prior finding that plaintiffs actually had standing, did 
not involve the absence of a jurisdictional fact in a prior pleading; 

g. People of Bikini v. United States, 77 Fed. Cl. 744, 776-77 (Fed. Cl. 2007), 
plaintiffs estopped from relitigating dismissal for lack of subject matter 
jurisdiction caused by U.S. withdrawing consent to be sued, did not involve the 
absence of a jurisdictional fact in a prior pleading; 
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h. Bui v. IBP, Inc., 205 F. Supp. 2d 1181, 1189 (D. Kansas 2002), district court 
invoked collateral estoppel because prior case with same issues was currently on 
appeal to the Tenth Circuit, did not involve the absence of a jurisdictional fact in a 
prior pleading; 

i. Dozier v. Ford Motor Co., 702 F.2d 1189, 1190 (D.C. Cir. 1983)(Scalia, Cir. J.), 
“On this appeal we must decide the res judicata effect of a prior dismissal for lack 
of subject matter jurisdiction,” since decided on res judicata grounds, inferences 
to collateral estoppel are dicta, did not involve the absence of a jurisdictional fact 
in a prior pleading; 

j. Citizen Elecs. Co. v. Osram GmbH, 225 Fed. App’x. 890, 893 (Fed. Cir. 2007), 
decided in accordance to parties stipulation that D.C. Circuit law apply; 

k. Park Lake Res. Ltd. Liab. Co. v. USDA, 378 F.3d 1132, 1137-38 (10 th Cir. 2004), 
issue had not yet ripened since prior decision, did not involve the absence of a 
jurisdictional fact in a prior pleading; and 

l. Magnus Electronics, Inc. v. La Republica Argentina, 830 F.2d 1396, 1397, 1402 
(7 th Cir. 1987), “We conclude that res judicata bars Magnus from maintaining this 
suit,” case was not a decision based on collateral estoppel. 

58. None of the Second Circuit cases nor the couple of U.S. Supreme Court cases 
cited by Magistrate Pitman actually deal with the specific fact situation here: 

a. Marvel Characters v. Simon, 310 F.3d 280 (2d Cir. 2002), did not involve the 
absence of a jurisdictional fact in a prior pleading; 

m. Boguslavsky v. Kaplan, 159 F.3d 715 (2d Cir. 1998), did not involve the absence 
of a jurisdictional fact in a prior pleading; 
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n. Comm'r of Internal Revenue v. Sunnen, 333 U.S. 591 (1948), did not involve the 
absence of a jurisdictional fact in a prior pleading; 

o. Ball v. A.O. Smith Corp., 451 F.3d 66 (2d Cir. 2006), did not involve the absence 
of a jurisdictional fact in a prior pleading; 

p. Purdy v. Zeldes, 337 F.3d 253 (2d Cir. 2003), did not involve the absence of a 
jurisdictional fact in a prior pleading; 

q. Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 2005), did not involve the 
absence of a jurisdictional fact in a prior pleading; 

r. Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979), did not involve the absence 
of a jurisdictional fact in a prior pleading; 

s. Bear, Stearns & Co. v. 1109580 Ont., Inc., 409 F.3d 87 (2d Cir. 2005), did not 
involve the absence of a jurisdictional fact in a prior pleading; 

t. Mrazek v.Suffolk Cnty. Bd. of Elections, 630 F.2d 890 (2d Cir. 1980), did not 
involve the absence of a jurisdictional fact in a prior pleading; 

59. Now that the chaff of the Magistrate’s cases on collateral estoppel is out of the 
way, and the blind that he set up with so many off-point cases is disclosed, the only cases that 
might support Magistrate Pitman’s position are In re V& MMgmt., Inc., 321 F.3d 6 (1st Cir. 
2003); Perry v. Sheahan, 222 F.3d 309 (7th Cir. 2000), and DaCosta v. United States, No. 09- 
558 T, 2010 WL 537572 (Fed. Cl. Feb. 16, 2010)—three circuits but no U.S. Supreme Court. 

60. The cases relied upon in my Memorandum of Law in Opposition to the Motions 
to Dismiss at 5-7 (10 CV 9277, Docket Item 11) do address the specific fact situation here of 
adding jurisdictional facts that existed at the time of the complaint in Den Hollander I. Those 
cases are Smith v. McNeal, 109 U.S. 426, 431 (1883); Ripperger v. A. C. Allyn & Co., 113 F.2d 
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332, 333-334 (2d Cir. 1940), cert, denied, 311 U.S. 695; York v. Guaranty Trust Co., 143 F.2d 
503 (1944), overruled on other grounds, 326 U.S. 99 (this Supreme Court case was later 
abandoned in Hanna v. Plumer, 380 U.S. 460 (1965); and Lowe v. U.S., 79 Fed. Cl. 218, 229, 

230 (Fed. Ct. Cl. 2007)). 

61. Magistrate Pitman tries to discredit the first three of the cases that I cited and 
completely ignores the fourth. 

62. For Smith v. McNeal, 109 U.S. 426 (1883), the Magistrate actually relies on a case 

decided in the D.C. Circuit, Dozier v. Ford Motor Co., 702 F.2d 1189, 1192 (D.C. Cir. 1983), 

which concerned res judicata and not collateral estoppel, to overrule the U.S. Supreme Court 

case Smith. Smith at 431 held that on adding a jurisdictional fact that existed at the first suit: 

“The first suit was therefore dismissed, because the declaration did not state the 
jurisdictional facts upon which the right of the court to entertain the suit was 
brought. In other words, the case was dismissed for a defect in pleading. In the 
present suit the defect of the declaration in the first suit is supplied.” 

63. Magistrate Pitman claimed that as far as he was concerned the Dozier case 
superseded the Supreme Court’s Smith v. McNeal because it expressed a rule from a system prior 
to the enactment in 1938 of the Federal Rules of Civil Procedure, and in that pre-Federal Rules 
system, liberal amendment of pleadings was not pennitted. (Judge Pitman Report and 
Recommendations at 31, citing Dozier, 702 F.2d at 1192-93). That reasoning makes no sense 
because since 1938, the beginning of the current era of liberal pleadings, two Second Circuit 
cases have relied on Smith v. McNeal in upholding the proposition that a failure to allege an 
existing jurisdictional fact is no bar where the defect was cured in a subsequent pleading. York, 
143 F.2d at 518-19 and n.21 ; Ripperger, 113 F.2d at 333-334. 
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64. In addition, despite Magistrate Pitman’s conclusion that Smith v. McNeal is 
superseded, it continues to be cited as good law in this era of liberal pleading by the courts of the 
Second, Fourth, Sixth, and Seventh Circuits and by the Federal Court of Claims. 

65. Magistrate Pitman next takes aim at the Second Circuit case Ripperger v. A. C. 
Allyn & Co. by giving it a meaning contrary to its words. In Ripperger, the Second Circuit relied 
on Smith and described that decision as when “the first suit was dismissed because the complaint 
did not allege the requisite jurisdictional facts ... the dismissal was held to be no bar to a second 
suit in the same court in which the complaint did state them.” Id. at 333. The Court in 
Ripperger did not allow a second suit because “both complaints [were] alike except for [a] non- 
jurisdictional allegation in the second complaint....” Id. at 333-334. Magistrate Pitman, 
however, wrongly claims Ripperger means “that jurisdictional defects can only be cured with 
new facts that post-date the prior action's dismissal.” (Judge Pitman Report and 
Recommendations at 33). 

66. If Ripperger ’s “holding actually supports defendants’ position,” as Judge 
Pitman says, Report and Recommendation at 33, then why did he go to the trouble of first 
arguing that cases from other circuits support his decision for the defendants. (Judge 
Pitman Report and Recommendations at 23-27, 29-30). He could have simply cited to 
Ripperger v. A. C. Allyn & Co. —end of story. He didn’t because his re-writing of the 
holding does not stand up to scrutiny, so he relegated it to the last substantive section of 
his lengthy Report and Recommendation. 

67. Some of the authorities that disagree with Magistrate Pitman’s re-writing of 
Ripperger follow: Kendall v. Overseas Dev. Corp., 700 F.2d 536, 539 (9th Cir. 1983)(“an 
alteration of the non-jurisdictional allegations does nothing to cure the original lack of in 
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personam jurisdiction”)(emphasis added); Josephson's Nat’l Bar Review Centers, Inc. v. Nexus 
Corp., 359 F. Supp. 1144, 1146 (N.D. Ill. 1973); Panaview Door & Window Co. v. Van Ness, 

135 F. Supp. 253, 260 (D. Cal. 1955)(dismissal of prior action will not “bar a second suit where 
the pleader in the prior suit failed to allege some essential jurisdictional fact which later is 
supplied in a new pleading.”). 

68. Magistrate Pitman cites to Ripperger v. A. C. Allyn & Co. four times but not once 
notes the denial of a petition for certiorari. (Judge Pitman Report and Recommendation at 22, 

32, 34). Why is that? Perhaps it indicates the importance the Supreme Court places on the 
continuing validity of Smith v. McNeal. 

69. Not to be out done with overruling one U.S. Supreme Court case, Smith v. 

McNeal, and manufacturing a new holding for Ripperger v. A. C. Allyn & Co., Magistrate Pitman 

then unilaterally declares the following statement in York v. Guaranty Trust Co. to be dicta: 

This too should be noted: As appears from Ripperger v. A.C. Allyn & Co. and 
Smith v. McNeal, a prior decision dismissing a suit on the mere pleadings for lack 
of jurisdiction is not a bar to a second suit alleging sufficient jurisdictional facts 
which existed when the first suit was pending but which were not therein alleged. 

Cf. Wiggins Ferry Co. v. Ohio & M.R. Co., 142 U.S. 396, 410 (1892); Sylvan 
Beach v. Koch, 140 F.2d 852, 860 (8 th Cir. 1944); Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 121 F. 313, 318 (6 th Cir. 1903). 

York, 143 F.2d at 519 n.21. 

70. Footnote 21 in York is used to support the Second Circuit’s decision that the 
jurisdictional holding in a prior case against the plaintiff Mrs. York for not reaching the diversity 
amount of over $3,000 would not be used to give effect to defendant Guaranty Trust’s collateral 
attack on her diversity claim in York v. Guaranty Trust Co. York, 143 F.2d at 518-19. 

71. In addition, Lexis lists that footnote as one of its Headnotes—HN 7, and the 
following cases do not treat the Second Circuit’s decision on the diversity jurisdictional issue in 
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York as dicta: Steele v. Guaranty Trust Co., 164 F.2d 387, 388-89 (2d Cir, 1947)(dismissed for 
lack of jurisdiction as to the plaintiffs other than Mrs. York, the plaintiff in York v. Guaranty 
Trust Co.); and In re Soya Products Co., 112 F. Supp. 94, 97 (S.D.N.Y. 1993). 

72. Magistrate Pitman also ruled that “as already discussed, the cases relied upon in 
the York footnote are of questionable help to Hollander.” (Judge Pitman Report and 
Recommendations at 34). Those cases are Wiggins Ferry Co. v. Ohio & M.R. Co., 142 U.S. 396, 
410 (1892); Sylvan Beach v. Koch, 140 F.2d 852, 860 (8 th Cir. 1944); and Dennison Mfg. Co. v. 
ScharfTag, Label & Box Co., 121 F. 313, 318 (6 th Cir. 1903). Magistrate Pitman, however, 
never discussed those cases in his Report and Recommendation. So how could he know that 
they are of “questionable help to Hollander”? He couldn’t, unless there is a secret addendum. 

73. The Second Circuit believed that those cases were of some support for the 
proposition that collateral estoppel was “not a bar to a second suit alleging sufficient 
jurisdictional facts which existed when the first suit was pending but which were not therein 
alleged,” since the Second Circuit used a “Cf.” signal. “Cf.” means that “[cjited authority 
supports a proposition different from the main proposition but sufficiently analogous to lend 
support.” The Bluebook, A Uniform System of Citation, p. 23, 17 th ed. (2000). 

74. Magistrate Pitman also ignored a Court of Federal Claims case cited by me: Lowe 

v. U.S., 79 Fed. Cl. 218, 229, 230 (Fed. Ct. Cl. 2007): 

[Ejven when actually litigated and decided, the jurisdictional detenninations 
underlying a dismissal do not have preclusive effect if after the initial dismissal, 
plaintiff has ‘cured’ the jurisdictional deficiency identified in the first suit.... [A] 
prior dismissal does preclude the same action based on the same facts unless the 
jurisdictional flaw that necessitated dismissal of the first suit has been cured.... If 
the alleged ‘cure’ is sufficient to repair the prior jurisdictional defect, collateral 
estoppel does not apply to the prior jurisdictional determination because the issue 
of the court’s subject matter jurisdiction over the case as situated post-‘cure’ has 
not yet been litigated. 
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In Lowe the curable defect exception did not apply because the additional fact was irrelevant to 
the issue of whether the court had subject matter jurisdiction, and therefore could not cure the 
jurisdictional deficiency found in the prior action. 

75. As for cases not previously cited by me, Magistrate Pitman admits in a footnote 
that the rule in the Fifth Circuit is that a defect in jurisdiction may be cured by stating facts 
which existed prior to dismissal of the first action. (Judge Pitman Report and Recommendation 
at 35 n.6, citing Mann v. Merrill Lynch, Pierce, Fenner & Smith, 488 F.2d 75, 76 (5th Cir. 

1973)). Magistrate Pitman, however, ignored an Eighth Circuit case that relied on and followed 
Mann because as the Eighth Circuit held, “[t]he issue here is indistinguishable” from the Mann 
decision. Johnson v. Boyd-Richardson Co., 650 F.2d 147, 149 (8 th Cir. 1981)(plaintiff s first 
action used the wrong name for the defendant). Magistrate Pitman also ignored a Tenth Circuit 
decision in an action that was “[a] case factually close” to the Mann case. Trujillo v. Colorado, 
649 F.2d 823, 825 (10 th Cir. 1981)(plaintiff s first action was dismissed for failure to join proper 

3 

parties that existed at the time of filing of the first action). 

76. Magistrate Pitman’s efforts to serve the prevalent anti-male ideological bias of the 
federal courts have resulted in him: 

a. overruling a U.S. Supreme Court decision —Smith v. McNeal, 

b. decreeing a second U.S. Supreme Court case of “questionable help to 
Hollander” —Wiggins Ferry Co. v. Ohio & M.R. Co., 

c. re-writing the holding of a Second Circuit opinion —Ripperger v. A. C. Allyn & 
Co., 


3 The cases cited in this paragraph use the term “res judicata ” to mean collateral estoppel. 
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d. declaring that another Second Circuit case’s reliance on the law for deciding an 
issue in a complex case was mere dicta —York v. Guaranty Trust Co., 

e. ignoring Lowe v. U.S. in the Federal Court of Claims, 

f. using mere numbers to out weigh relevance, 

g. scouring the other circuits for cases while ignoring those cases in different circuits 
that the Second Circuit considered pertinent to the fact situation here: Sylvan 
Beach v. Koch, 140 F.2d 852, 860 (8 th Cir. 1944); Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 121 F. 313, 318 (6 th Cir. 1903). Those two cases conflict 
with the interpretations the Magistrate has given to two other cases he relies on 
from the Sixth and Eighth Circuits— Harley v. Minn. Mining & Mfg. Co., 284 
F.3d 901, 909 (8th Cir. 2002); Hooker v. Federal Election Comm'n, 21 F. App'x 
402, 405-06 (6th Cir. 2001) (per curiam), and 

h. ignoring cases in other circuits that support the preclusion of collateral estoppel in 
the fact situation here. 

77. In the end, it is Magistrate Pitman with three relevant cases from two different 
circuits and the Court of Claims to my ten (10): two of them U.S. Supreme Court, two Second 
Circuit, two Eighth Circuit, one Fifth Circuit, one Sixth Circuit, one Tenth Circuit and one Court 
of Claims. Looks like the weight of authority is in my favor. 

78. If a party timely objects to a Magistrate Judge’s recommendation, the district 

court must make a de novo determination of the objectionable portions of the recommendation or 

findings. The district court may then accept, reject, or modify, in whole or in part, the 

recommendation or finding. Fed. R. Civ. P. 72(b). 

Dated: July 11,2011 
New York, N.Y. 
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/s/ 


Roy Den Hollander, Esq. (1957) 

Plaintiff class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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MEMBERS OF THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF 
NEW YORK, in their official and individual 
capacities, et al. 

Defendants. 


x 


Order 

Plaintiff Roy Den Hollander ("Plaintiff"), a Columbia University (the 
“University”) alumnus, seeks declaratory and injunctive relief against the Members of the Board 
of Regents of the State of New York, Chancellor of the Board of Regents Merryl H. Tisch, New 
York State Commissioner of the Department of Education David M. Steiner, Acting President of 
the New York State Higher Education Services Corporation Elsa Magee, and United States 
Secretary of Education Arne Duncan, in their official and individual capacities, and the United 
States Department of Education (collectively, “Defendants”). Plaintiff asserts that it is 
unconstitutional for Defendants to provide the University with public funding because the 
University’s Women’s Studies program promotes a religion of feminism in violation of the 
Establishment Clause of the First Amendment. 

Plaintiff commenced a similar action against Defendants (or their predecessors) 
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and the University in 2008 alleging, among other things, that Defendants violated the 
Establishment Clause “by aiding the establishment of the religion Feminism” by funding the 
University’s Women’s Studies Program, Den Hollander v. Inst, for Research on Women & 
Gender at Columbia Umv. (“ Den Hollander I ”), No. 08 Civ. 7286 (S.D.N.Y. filed Dec. 1, 2008). 
The District Court dismissed Den Hollander 1 for lack of standing, and the Second Circuit 
affirmed the dismissal. Order, Den Hollander 1 , No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), 

ECF No. 36, affd, 372 Fed. Appx. 140 (2d Cir. 2010).) In Den Hollander 1 , the issue of 
Plaintiff s standing thus was litigated at the District Court level and on appeal. See, c.g. . Report 
and Recommendation, Den Hollander I . 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009), adopted 
bv. Order, No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 36, affd , 372 Fed. Appx. 140 
(2d Cir. 2010). 

Defendants moved to dismiss Plaintiffs Complaint in this case. Magistrate Judge 
Harry B. Pitman, to whom the matter was referred for a Report and Recommendation, converted 
Defendants’ motions to dismiss into a motion for summary judgment in accordance with Federal 
Rule of Civil Procedure 12(d). (Order, June 3, 2011, ECF No. 1 7; see also Fed. R. Civ, P. 

12(d).) On July 1, 201 1, Judge Pitman issued a Report and Recommendation (“Report") 
recommending that summary judgment be granted in favor of Defendants on the ground that 
collateral estoppel precludes this action because Plaintiff previously litigated the issue of his 
standing to bring such a claim. (Report, July 1,2011, ECF No. 24.) Plaintiff filed timely 
objections. Familiarity with the Report and Den Hollander I is assumed. 

In reviewing the Report, the Court “may accept reject, or modify, in whole or in 
part, the findings or recommendations made by the magistrate.” 28 U.S.C.A. § 636(b)(l )(C) 
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{West 2006 & Supp. I 2011). The Court is required to make a de novo determination as to the 
aspects of the Report to which specific objections arc made. United States v. Male Juv enile. 121 
F.3d 34, 38 (2d Cir. 1997). When a party makes only conclusory or general objections, or simply 
reiterates original arguments, the Court reviews the Report only for clear error. See Camardo v. 
Gen. Motors Hourly-Rate Bmp. Pension Plan . 806 F. Supp. 380, 382 (W.D.N.Y. 1992) (court 
need not consider objections which are frivolous, conclusory, or general, and which constitute a 
rehashing of the same arguments and positions taken in original pleadings); School Held v. Dep't 
of Con-. . No. 91 Civ. 1691, 1994 WL 119740. at *2 (S.D.N.Y. Apr. 6, 1994) (objections stating 
that magistrate judge's decisions are wrong and unjust and which restate facts upon which 
complaint was grounded are conclusory and do not form specific basis for not adopting report 
and recommendation). Objections to a Report must be specific and clearly aimed at particular 
findings in the magistrate judge's proposal, such that no party be allowed a “second bite at the 
apple” by simply re-litigating a prior argument. Camardo . 806 F. Supp. at 381 -82. 

Plaintiff raises five objections to the Report. He asserts that the Report: (1) is 
flawed by reliance on “factual inaccuracies”; (2) that Judge Pitman’s failure to address res 
judicata was improper; (3) that Judge Pitman erred in holding that collateral estoppel bars 
Plaintiff from asserting taxpayer standing in relation to his Establishment Clause claim because 
the issue of standing was resolved against Plaintiff in Den Hollander 1 : (4) that Plaintiffs “non¬ 
economic” standing argument is not barred by collateral estoppel and that Judge Pitman’s 
contrary conclusion is marred by reliance on “false facts”; and ( 5 ) that Judge Pitman 
“inappropriately relies on cases outside the Second Circuit to override the authority of the Second 
Circuit and U.S. Supreme Court prcceden[ts] on the issue of collateral estoppel.” (Obj.. July 11, 
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2011, ECFNo. 25.) 

The Court has reviewed de novo the aspects of the Report to which Plaintiffs 
objections are non-conclusory and not simply reiterations of arguments previously directed to 
Judge Pitman. The Court has reviewed the remainder of the Report for clear error. 

Plaintiff s first objection, that Judge Pitman relied on factual inaccuracies in the 
Report, is unsupported by the record. Plaintiff s second objection, that Judge Pitman did not rule 
whether res judicata applies, is unavailing. When one issue is dispositive of a matter, there is no 
need for the Court to address alternate grounds for disposition. See, erg. , Stachelberg v. Ponce , 
128 U.S. 686, 691 (U.S. 1888) (“This conclusion is sufficient to dispose of the case, and renders 
it unnecessary to consider other grounds upon which, it is insisted, the decree below should be 
sustained.”). Here, the Report unambiguously recommends dismissal of the entire Complaint on 
the ground of collateral estoppel, making a ruling on res judicata unnecessary. (See Report 37, 
July 1,2011, ECFNo. 24.) 

Plaintiffs third and fourth objections, that collateral estoppel does not apply 
because taxpayer standing and non-economic standing were not previously litigated, arc similarly 
without merit. Collateral estoppel bars relitigation of an issue when: (1) the identical issue was 
raised in a previous proceeding; (2) the issue was actually litigated and decided in the previous 
proceeding; (3) the party had a full and fair opportunity to litigate the issue; and (4) resolution of 
the issue was necessary to support a valid and final judgment on the merits of the issue. Ball v. 
A.O. Smith Corn., 451 F.3d 66, 69-70 (2d Cir. 2006). This Court has previously applied 
collateral estoppel to the issue of standing. See Fulani v. Bentsen . 862 F. Supp. 1140 (S.D.N.Y. 
1994). 
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Plaintiff describes the instant case as “a continuation of [his previous] men's 
rights case.” (Obj. 'j 6, July 11. 201 1, ECF No. 25.) Plaintiff s standing to bring an 
Establishment Clause claim based on government funding of the University, including the 
Women’s Studies program, was litigated in Den Hollander j . See, e.u.. Report and 
Recommendation, Den Hollander 1 . 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009), adopted by . 
Order, No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 36, affd, 372 Fed. App’x 140 (2d 
Cir. 2010). Both the District Court and the Second Circuit necessarily decided the issue of 
Plaintiffs standing in Den Hollander 1 . See Order, Den Hollander 1 , 08 Civ. 7286 (S.D.N.Y. 

Apr. 24, 2009), ECF No. 36, affd. 372 Fed. App’x 140 (2d Cir. 2010)). The issue of Plaintiff s 
standing to litigate his Establishment Clause and related claims regarding the University’s 
Women’s Studies program was decided against him in Den Hollander 1 . Plaintiffs attempt to 
litigate alternate grounds for standing in this lawsuit is improper and unavailing. As the Second 
Circuit has stated, “[t]he principal virtue of collateral estoppel is self-evident: it promotes judicial 
economy by reducing the burdens associated with revisiting an issue already decided.” Securities 
Exch. Comm'n v. Monarch Funding Corp. . 192 F.3d 295, 303 (2d Cir. 1999) (citing Park lane 
Hosiery Co. v. Shore . 439 U.S. 322, 326 (1979); Gelb v. Royal Globe Ins. Co. . 798 F.2d 38, 44 
(2d Cir. 1986)). Additionally, “when the claims in two separate actions between the same parties 
are the same or are closely related [.. .] it is unfair to the winning party and an unnecessary 
burden on the courts to allow repeated litigation of the same issue in what is essentially the same 
controversy.” United States v. Stauffer Cliem. Co. , 464 U.S. 165, 171 (1984) (quoting 
Restatement (Second) of Judgments § 28, comment b (1982)); Fulani . 862 F. Supp. at 1151. In 
sum, “a dismissal for lack of subject matter retains some preclusive effect [and] bars those 
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matters that have been actually litigated - typically, the specific jurisdictional issue(s) that 
mandated the initial dismissal.” Lowe v, United States . 70 Fed. Cl. 218. 220 (original emphasis) 
(citing Parldane Hosiery . 439 U.S. at 326 n.5 ("the judgment in the prior suit precludes 
relitigation of issues actually litigated and necessary to the outcome of the first action")). Thus, 
collateral estoppel bars Plaintiff s attempt to re-litigate his standing to bring an Establishment 
Clause claim based on government funding of the University. 

Finally, Plaintiff misreads the case law when he objects that the Report relies on 
non-binding decisions “to override the Second Circuit and the U.S. Supreme Court” by applying 
collateral estoppel to his claim. The authorities upon which Plaintiff relies are inapposite to the 
standing question at issue here. The Court has thoroughly reviewed and considered de novo the 
relevant aspects of the Report and concurs in Judge Pitman's conclusions regarding the scope and 
application of the collateral estoppel doctrine. 

The Court has reviewed the remaining aspects of the Report and finds Judge 
Pitman’s analysis free of clear error. The Court adopts the Report in its entirety, and, for the 
reasons stated therein and for the foregoing reasons, summary judgment is granted in favor of 
Defendants. The Clerk of the Court is respectfully requested to enter judgment accordingly and 
to close this case. 


This Order resolves docket entry no. 7. 


SO ORDERED. 

Dated: New York, New York 
October 31,2011 



United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander, Docket No. 

10 CV 9277 

Plaintiff on behalf of himself and all others (LTS)(HBP)(ECF) 

similarly situated, 

AFFIDAVIT IN 
SUPPORT OF MOTIONS 
-against- TO VACATE AND AMEND 

Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities, et al. 


Defendants. 


■x 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, an attorney admitted to practice before this Court and a named 
plaintiff, being duly sworn, depose, and say: 

1. I have first-hand knowledge of the facts and circumstances surrounding this case 
and the matters presented in this affidavit. 

2. The Complaint in this action, Den Hollander II, alleged that “Feminism” is a 
religion and, therefore, it is a violation of the Establishment Clause for New York State’s 
Regents and Department of Education to require all colleges and universities to conform their 
programs, whether educational or otherwise, to Feminism and to use State taxes to enforce such 
conformity. 

3. The Complaint also alleged that the U.S. Department of Education (USDOE) 
violates the Establishment Clause by providing funding to the New York State Regents and 
Department of Education that is used, along with State taxes, to enforce the State’s Equity for 
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Women in the 1990s, Regents Policy and Action Plan (1993), which requires higher education in 
New York State to adhere to the religion Feminism. 

4. The Complaint further alleged that it was unconstitutional for the State and 
USDOE to provide Columbia University with public funding because some of those taxpayer 
dollars directly or indirectly support Columbia’s Institute for Research on Women & Gender 
(“IRWG”), which propagates the religion Feminism. 

5. The Complaint was filed December 13,2010 and Judge Swain assigned the case 
to Magistrate Judge Pitman. 

6. Defendants filed motions to dismiss, the plaintiff filed an opposition. 

7. Magistrate Judge Pitman converted the motions to dismiss into motions for 
summary judgment. Defendants filed letters opposing the conversion of their motions to dismiss 
to summary judgment motions. 

8. Plaintiff filed a declaration, counter statement to material facts, and memorandum 
in opposition to summary judgment. 

9. Magistrate Judge Pitman issued a Report and Recommendation granting the 
defendants summary judgment by finding that collateral estoppel, or issue preclusion, applied 
because the issue of standing had been litigated as to plaintiff Den Hollander in the prior case 
Den Hollander 1. 

10. The plaintiff filed with District Court Judge Swain Objections to Magistrate 
Pitman’s Report and Recommendation. The defendants filed responses to the plaintiffs 
Objections. 


2 



11. Judge Swain adopted Magistrate Judge Pitman’s Report and Recommendation 
and held that “collateral estoppel bars Plaintiffs attempt to re-litigate his standing to bring an 
Establishment Clause claim ...(Judge Swain’s Order p. 6). 

12. Following the entry of Judge Swain’s Order, plaintiff found two New York State 
residents, both federal and State taxpayers, who were willing to add their names as plaintiffs in 
this suit. 

13. As such, the plaintiff is making these motions to vacate Judge Swain’s Order and 
amend the Complaint. 

14. The Amended Complaint is attached as Exhibit A. 


WHEREFORE, the plaintiff requests this Court to vacate its Order of October 31,2011, 
allow leave to amend the complaint by adding the taxpayer plaintiffs Lieutenant Colonel 
(Retired) Michael G. Leventhal and Michael P. Schmitt, Esq., deleting certain allegations 


pertaining to student aid programs, deleting the request for class certification and such other 


relief as may be just and proper. 



Roy D^h Hollander (1 
Attorney and plaintiff 


H 1957) 


545 East 14 Street, 10D 
New York, NY 10025 
(917) 687 0652 


Sworn to bjefore me on the 
day oi November 2011 



blic 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-x 

Roy Den Hollander, Lt. Col. (Ret.) Michael G. Leventhal, and 

Michael P. Schmitt, Esq., Docket No. 

10 CV 9277 

Plaintiffs, (LTS)(HBP)(ECF) 


-against- ESTABLISHMENT 

CLAUSE AMENDED 
COMPLAINT 

Members of the Board of Regents of the University of the State of Jury Demand 

New York, in their official and individual capacities; 

Chancellor of the Board of Regents, Merryl H. Tisch, in her official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

John B. King Jr., in his official and individual capacity; 

Acting President of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual capacity; 

U.S. Department of Education; and 

U.S. Secretary of Education, Ame Duncan, in his official capacity; 

Defendants. 

-x 


I. Introduction 


1. This action seeks declaratory and injunctive relief against the New York State defendants, 
pursuant to the 14 th Amendment and 42 U.S.C. § 1983, and the United States defendants for their 
ongoing violation of the Establishment Clause of the First Amendment to the U.S. Constitution 
by aiding the modern-day religion Feminism in public and private higher educational institutions 
in New York State, such as Columbia University (“Columbia”) and its Institute for Research on 
Women and Gender Studies (“IRWG”) and Hofstra University (“Hofstra”) and its Women’s 
Studies program. 

2. The Chancellor and Members of New York State’s Board of Regents (“Regents”) and the 
Commissioner and the New York State Department of Education (“SED”) require that higher 





education institutions, such as Columbia and Hofstra, adhere to the religious doctrine of 
Feminism. 

3. Funds appropriated and mandated by the New York State Legislature are used by the 
Regents and SED to carry out their educational policy of inculcating Feminism into New York’s 
higher educational. 

4. The Secretary and the U.S. Department of Education (USDOE) violate the Establishment 
Clause by providing funds to the Regents and SED that are used to enforce the State’s Feminist 
requirements, such as those stated in Equity for Women in the 1990s, Regents Policy and Action 
Plan, Background Paper (1993)(the document contains two papers separately cited as Equity for 
Women, Regents Policy and Action Plan and Equity for Women, Background Paper). 

5. The Regents and SED expend non-student aid, in particular “Bundy” funds under N.Y. 
Educ. Law § 6401 in support of the inculcation of Feminism by Columbia’s IRWG and Hofstra’s 
Women’s Studies program. The funds are appropriated by the New York State Legislature and 
mandated for higher education. 

6. USDOE expends public funds on non-student aid in the form of awards, contracts, and 
research grants that directly or indirectly support the inculcation of Feminism at Columbia’s 
IRWG and Hofstra’s Women’s Studies program. The funds are appropriated by the U.S. 
Congress and mandated for higher education. 

7. Columbia’s IRWG and Hofstra’s Women Studies program avowed purposes are to bring 
the doctrine of Feminism to the colleges’ students and the members of their communities. 
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II. Jurisdiction and Venue 


8. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331 
because this action raises federal questions under the First and 14 th Amendments to the U.S. 
Constitution. 

9. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 

P. 4(e)(2)(C), 4(i)(2), 4G)(2)(B) and New York C.P.L.R. § 307(1) & (2)(2). 

10. This Court has venue under 28 U.S.C. 1391(b)(2), (e)(2) & (3). 

III. Parties 

11. Plaintiff Roy Den Hollander is a resident of New York County, N.Y., a citizen of the 
United States, a New York State and federal taxpayer, a member of the Columbia Community as 
an alumnus of the Columbia University Business School, and an attorney admitted to practice 
before this Court. 

12. Den Hollander uses the facilities and services he is entitled to as an alumnus of 
Columbia and is directly affected by the New York State defendants requiring Columbia to 
comply with Feminist precepts and by the State defendants and USDOE using tax dollars to 
directly or indirectly support the propagation of the Feminist doctrine at IRWG. 

13. Plaintiff Michael P. Schmitt is a resident of Port Washington, New York, a citizen of the 
United States, a New York State and federal taxpayer, a member of the Hofstra Community as an 
alumnus of the Hofstra Law School, and an attorney admitted to practice in New York State. 

14. Schmitt uses the facilities and services he is entitled to as an alumnus of Hofstra Law 
School and is directly affected by the New York State defendants requiring Hofstra to comply 
with Feminist precepts and by the State defendants and USDOE using tax dollars to directly or 
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indirectly support the propagation of the Feminist doctrine at Hofstra’s Women’s Studies 
program. 

15. Lieutenant Colonel (Retired) Michael G. Leventhal is a resident of Brooklyn, New York, 
a citizen of the United States who served his country in the military, a New York State and 
federal taxpayer and graduate of the City University of New York Hunter College. 

16. The Regents are responsible within New York State for the supervision of educational 
activities, chartering and controlling higher educational institutions, and presiding over the 
University of the State of New York and New York’s Department of Education, which contains 
within it the Higher Education Services Corporation (“HESC”). N.Y. Educ. Law §§ 101, 207, 
214, 215, 216, 219, 226(4) & 652; NYSED/Board of Regents, http://www.regents.nysed.gov/. 

17. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses all the institutions, both public and private, offering 
education in the State. NYSED/Board of Regents, http://www.regents.nysed.gov/. 

18. The University of the State of New York’s mission is to provide educational programs 
and related services to the residents of the State. N.Y. Educ. Law § 201. 

19. The Regents exercise legislative functions concerning the higher educational system in 
New York State, determine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State. N.Y. Educ. Law § 
207. 

20. Columbia and Hofstra are part of the University of the State of New York. 

21. Through the Regents’ power to suspend the charters of higher educational institutions, 
N.Y. Educ. Law §§ 210 & 215, and its power to register degree granting educational programs 
and curricula, Regents Rule § 13.1, which includes the courses and all of a school’s facilities, 8 
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N.Y.C.R.R. §§ 3.47(a), 50.l(i), 52.1, 52.2, 126.1(d), the Regents control what is taught in 
colleges and universities in the State, the environment in which it is taught, and limit which 
educational programs receive accreditation, and, therefore, non-student State and federal 
funding. 

22. Every four years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education and review the plan’s implementation 
by higher educational institutions. N.Y. Educ. Law § 237. 

23. In formulating the plan for higher education, the Regents take into consideration the 
master plan of the Commission on Independent Colleges and Universities of New York, which is 
a non-governmental body chartered by the Regents and representing the policy interests of New 
York’s private colleges, such as Columbia and Hofstra. 

24. On information and belief, the Commission has and continues to advocate the 
institutionalization of Feminism in higher education. 

25. The Regents’ Statewide Plans, under N.Y. Educ. Law § 237: 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

26. The Regents also periodically issue policy statements to supplement or modify the 
direction that higher educational institutions should take in their programs. NYSED website, 
http://www.highered.nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207. 

27. The Regents preside over SED, which functions as the Regents’ administrative arm in 
carrying out the Regents’ mandates, policies, and plans. N.Y. Educ. Law § 101. 

28. The Regents must approve or authorize all SED’s regulations for effecting the Regents’ 
mandates, policies, and plans. N.Y. Educ. Law § 207. 
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29. SED evaluates and monitors higher educational programs in New York colleges and 
universities, such as Columbia’s IRWG and Hofstra’s Women’s Studies program, in order to 
assure the programs are consistent with the Statewide Plan and Policy Statements formulated by 
the Regents. 8 N.Y.C.R.R. § 52.1(c). 

30. On behalf of the Regents, SED provides direct financial aid to colleges and universities 
under N.Y. Education Law § 6401, known as “Bundy Aid,” which is paid based on the number 
of degrees awarded by a higher educational institution in order to support the operation of that 
institution. It is a “program of direct State aid to qualifying” institutions of higher education. 
McKinney’s 1968 Session Laws, Gov. Rockefeller Statement p. 2380. 

31. “No portion” of “Bundy Aid” can “be used for the religious instruction ... or for the 
advancement or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; see also N.Y. Educ. Law § 
6401(2)(a)(iv). 

32. USDOE establishes policies for federal financial aid to education in order to assist 
institutions of higher learning. 20 U.S.C. § 1070(a)(5). 

33. USDOE regulates the operation of all parties involved in the financing process, 
distributes and monitors federal funds, and enforces equal access to education. USDOE website, 
http ://www2. ed.gov/about/what-we-do .html. 

34. On information and belief, USDOE provides awards, contracts, and research grants to 
higher educational institutions. 

35. USDOE delegated to the Regents and SED the responsibility for detennining which 
higher educational institutions in New York State are eligible for federal programs providing 
institutions federal awards, contracts, and research grants. 
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36. On information and belief, USDOE also provides funding to the Regents and SED that 
supports their turning higher education into a Feminist construct. 

IV. Feminism as a Religion 

37. A belief system need not be theistic in nature to be a religion but rather can stem from 
moral or ethical tenets that are held with the strength of traditional religious convictions. 

38. The U.S. Supreme Court has rejected the view that religion is defined solely in terms of 
a Supreme Being by noting that “Buddhism, Taoism, Ethical Culture, Secular Humanism,” and 
other non-theistic belief-systems are religions. 

39. The Equal Employment Opportunity Act, 42 U.S.C. § 2000e(j), defines the term 
“religion” as including “all aspects of religious observance and practice, as well as belief.” 

40. Title VII of the Civil Rights Act of 1964 definition of religion under 29 C.F.R. § 1605.1 
“define[s] religious practices to include moral or ethical beliefs as to what is right and wrong 
which are sincerely held with the strength of traditional religious views.” 

41. Religious beliefs are generally characterized by, among other traits, ultimate ideas; 
metaphysical beliefs; a moral or ethical system; a shared and comprehensive doctrine; and the 
accoutrements of religion, such as founders, prophets, teachers, important writings, keepers of 
knowledge, structure or organization, holidays, and proselytizing. 

42. Five U.S. Courts of Appeals and the U.S. Southern District Court for New York have 
used the following criteria to detennine whether a belief system is a religion for purposes of the 
Establishment Clause: (a) most importantly is the nature of the ideas, do they address 
fundamental and ultimate questions having to do with deep and imponderable matters (a court 
must, at least to a degree, examine the content of the supposed religion to detennine whether the 
subject matter it comprehends is consistent with the assertion that it is, or is not, a religion); (b) 
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do the ideas have a broader scope that lay claim to definitive and comprehensive truths; (c) least 
important, does the belief system have formal and external signs such as structure, organization, 
efforts at propagation, and observance of holidays similar to traditional religions. 

43. The Feminist doctrine advanced and aided by the defendants in higher educational 
institutions, such as Columbia and Hofstra: 

a. Provides followers with a faith-based certainty that they are the sole possessors of the 
highest form of truth to the answers of life’s persistent questions even though those truths 
cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives with thought patterns that make possible the 
description of realities, the formulation of beliefs, and the experiencing of inner attitudes, 
feelings, and sentiments. 

c. Provides a conscious push toward an ultimacy and transcendence that provide norms and 
power throughout life. 

d. Indoctrinates theories as to the place in the order of nature for males and females. 

e. Propagates basic attitudes to the fundamental problems of life. 

f. Provides answers on how to deal with certain situations that arise throughout life. 

g. Defines the fundamental concerns for humans in modern day society. 

h. Proselytizes moral codes of right and wrong. 

i. Inculcates comprehensive beliefs on matters ranging from the insignificant through the 
ordinary to the material which are accepted as true, such as the difference between right 
and wrong, good and evil, how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed it should be, purged of the evil elements 
which retard its progress toward the knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a Feminist worldview with tenets for 
comprehension and commandments for conduct. 

l. Mandates a lifestyle that requires a broad system for conduct in all spheres of existence, 
including appropriate acts of volition; correct thinking; and acceptable language, such as 
“issues” for “problems,” and “gender” for “sex” (unless it involves accusations of “sexual 
abuse” against a male). 

m. Advocates beliefs that are based upon a faith to which all else is subordinate and which 
all else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various topics into a comprehensive belief system. 

p. Validates the spirit of its followers with importance, meaning, purpose, and security. 

q. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as Mary 
Wollstonecraft. 


8 



44. The core of Columbia’s Feminist apple is IRWG with 75 teachers of which only four are 
male and the core of Hofstra’s Feminist fruit is its Women’s Studies Program with 33 faculty 
members of which only two are male. 

45. Under Columbia University Statutes §§ 350 and 351, IRWG is an institute within 
Columbia University that conforms to the policies of appropriate faculty bodies as designated by 
the University President. Institutes have budgets for research expenses, clerical and technician 
help and receive allocations from departmental budgets for other research expenses or salaries. 
The direction of each institute is assigned to a coordinating committee or an administrative 
committee of the University. 

46. IRWG offers a Bachelor of Arts degree in Women’s Studies and a graduate certification 
in Feminist Scholarship. 

47. Hofstra’s Women Studies is an interdisciplinary program in the College of Liberal Arts 
and Sciences with a designated faculty, employees, and budget. It offers a bachelor of arts 
degree in Women’s Studies, internships with approved Feminist organizations, such as the 
Feminist Majority and National Organization of Women, and consciousness raising through 
various events and speeches, 

48. Columbia’s IRWG exists to specifically bring Feminism to the Columbia Community: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and 
structure that places the director on top, followed by administrative officers, 
instructors, and lastly the budding followers. 

b. IRWG’s administrators and teachers preserve and teach Feminist precepts. 

c. IRWG, as it admits, propagates Feminism through its Women’s Studies program 
with lectures, seminars, consciousness indoctrination sessions, publications, 
career preparations, counseling, historical revisionism, propagandizing, and 
unanimity of thought labeled “politically correct.” 

d. IRWG’s website states it “is the locus of interdisciplinary feminist scholarship 
and [feminist] teaching at Columbia University” and “[t]he [Women’s Studies] 
program is intended to introduce students to the long arc of feminist discourse 
about the cultural and historical representation of nature, power, and the social 
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construction of difference. It encourages them to engage the debates regarding 
the ethical and political issues of equality and justice that emerge in such 
discussions. And it li nk s the questions of gender and sexuality to those of racial, 
ethnic, and other kinds of hierarchical difference.” 

e. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of 
the year as important to Feminism. 

49. Hofstra’s Women’s Studies mission is to spread Feminism to the Hofstra Community: 

a. “The mission of women’s studies is ... to study women and gender from feminist 
perspectives,” 

b. “[T]o create an academic community supportive of feminist scholarship and to 
nurture subsequent generations of feminist scholars and activists . . . .” 

c. “To this end, the Women’s Studies Program at Hofstra University seeks to 
educate our campus community about the experiences of women in particular . . . 
through our undergraduate curriculum and co-curricular events.” 

50. In the Feminism inculcated at Columbia’s IRWG and Hofstra’s Women’s Studies, 
scientific differences between the sexes are replaced with the faith-based premise that such 
differences are socially constructed; that is, they result from social programming. 

51. The Regents began promoting this doctrine of socially programmed sex differences 
before the creation of IRWG and Women’s Studies by declaring that “[bjoys and girls leam very 
early in life from their toys, their games, what they see on TV, and the way adults treat them to 
conform to what is considered typical of their sex,” which is reinforced by education. Equal 
Opportunity for Women-A Statement of Policy and Proposed Action, Position Paper No. 14, p. 6 
(1972). 

52. Such a disregard for neuroscience, evolution, biology, and physics makes the belief 
incomprehensible and incorrect—a characteristic of religion, but essential for the Regents and 
SED to justify the continuing imposition of Feminism as the dominant belief system in the 
State’s higher education. 
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53. Feminism and the Regents’ policies avoid the scientific method in that their precepts are 
not the result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

54. Unlike scientific knowledge, Feminism and the Regents’ Feminist policies ignore later 
refinement in the face of new information. The Regents, as did the Catholic Church in the 
Middle Ages, decide which scientific evidence is acceptable and which unacceptable depending 
on whether it supports Feminist doctrine. 

55. For example, the Regents claim that females “do not get the same economic return on 
their education as men.” Equity for Women, Regents Policy and Action Plan. 

56. Females, however, earn more per unit of time worked than males. The average man 
spends 44% more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007, Table A-l, while the 
average woman makes around 77% that of the average man. If the two were paid eq ually for 
their time actually worked, then the pay for the average woman should be 69.5% that of the 
average man—not 77%. Or put another way, if the two worked the same amount of time, for 
every dollar a male earns, a female makes $1.10. 

57. Feminism and the Regents’ policies claim as unfair that “[t]he percentage of women in 
leadership positions ... continues to reflect a lack of access” to the “Glass Ceiling.” Equity for 
Women, Regents Policy and Action Plan p. 2. 

58. Feminism and the Regents’ policies, however, fail to note the countervailing fact that the 
25 most dangerous occupations in America are 90% occupied by men; males are 20 times more 
likely to be killed or injured on the job; and over all occupations, men suffer 92% of the job 
related deaths while making up less than 50% of the work force. U.S. Department of Labor, 
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Bureau of Labor Statistics, Current Population Survey, Employment and Fatalities by Gender of 
Worker (2006). It’s called the “Tombstone Basement.” 

59. Since men bear greater risks and burdens, fairness requires them to enjoy more of the 
benefits, but the Regents and Feminism ignore this logical principle in order to enforce Feminist 
precepts that provide females with preferential treatment throughout society. 

60. Feminism and the Regents’ policies claim that “[w]hen women and men have 
comparable education and experience, men are often paid more.” Equity for Women, Regents 
Policy and Action Plan pp. 2-3. Once again, this Feminist belief on which New York’s higher 
education has been partly modeled is merely dogma lacking in empirical data. 

61. Never married, college educated males who work full-time make only 85% of what 
comparable females earn. John Leo, Of Men, Women, and Money, (contributing editor U.S. 
News & World Report, citing Dr. Warren Farrell, Why Men Earn More). In 1960 it was 94%. 
1960 U.S. Census of Population. 

62. Feminism and the Regents’ policies foist the belief that “[wjomen in mid-life see a 
greater disparity in their earning.” Equity for Women, Regents Policy and Action Plan p. 3. 

63. Data from the National Longitudinal Survey, however, reveal that females between the 
ages of 18 and 34 have been out of the labor force 27 percent of the time, in contrast to 11 
percent for men, and females ages 45 to 54 who have recently re-entered the workforce after a 
five or 10-year break are competing against men who have had 20 years of continuous 
experience. Denise Venable, Wage Gap Myth. 

64. Feminism and the Regents’ policies assert that female faculty have “mean salaries lower 
than their male counterparts,” Equity for Women, Regents Policy and Action Plan p. 4, while 
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ignoring that among professors who produce an equal number of journal articles, men are likely 
to be paid the same or just slightly less than females. Dr. Warren Farrell, Why Men Earn More. 

65. These are just some of the Feminist beliefs adopted by the Regents as reasons for 
injecting Feminism into their higher education policies and requiring colleges and universities to 
operate in accordance with the Feminist creed. 

V. Standing 

66. History reveals that the Establishment Clause was intended to protect both against 
the kind of governmental encroachment that might lead to the establishment of a national 
religion and against the taxation of citizens in order to support religion. 

Taxpayer Standing 

67. One of the injuries asserted in this action is the use of the three plaintiffs’ New York 
State and U.S. tax dollars for expenditures that violate the Establishment Clause. 

68. The State Legislature was mandated by the State Constitution to create and by 
implication fund the “corporation” named the University of the State of New York. N.Y. 
Constitution, Art. XI § 2. 

69. The State Legislature annually appropriates specific sums to the University of the State 
of New York that the legislative mandate of N.Y. Educ. Law § 237 requires be spent, in part, on 
the formulation and execution of Regent Statewide Plans and policy statements, such as the 
major policy statement Equity for Women, Regents Policy and Action Plan. 

70. The master plans and policy statements are also mandated by N.Y. Educ. Law § 
237(l)(d)(3) to list resources for the execution of the University of the State of New York’s plans 
and policies, including Equity for Women, Regents Policy and Action Plan. 
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71. Such resources are provided out of the specific appropriations for the University of the 
State of New York, 1 and SED serves as the Regents administrative arm expending the designated 
resources to carry out the University of the State of New York’s policies, which includes its 
Equity for Women, Regents Policy and Action Plan that promotes Feminism in higher education. 

72. The plaintiffs challenge the constitutionality of these expenditures. 

73. The plaintiffs also challenge the constitutionality of funds provided by USDOE to the 
Regents and SED that are spent on carrying out the Regents Feminist policies, such as the Equity 
for Women, Regents Policy and Action Plan. 

74. The plaintiffs challenge the constitutionality of State expenditures under N.Y. Education 
Law § 6401 or “Bundy Aid” that directly or indirectly benefit Columbia’s IRWG and Hofstra’s 
Women’s Studies. 

75. Bundy Aid is provided pursuant to statutory mandate from specific legislative 
appropriations and disbursements of New York State taxpayer dollars. These are not general 
appropriations for day-to-day governmental operations. 

76. In addition, the plaintiffs challenge the constitutionality of expenditures that directly or 
indirectly benefit Columbia’s IRWG and Hofstra’s Women’s Studies that are made by USDOE 
pursuant to statutory mandate from specifically authorized appropriations of federal taxpayer 
dollars spent, on infonnation and belief, for various awards, contracts, and research grants. 

77. The State and U.S. statutes involved are not challenged on their face but that the funds 
authorized by the New York Legislature and Congress are being disbursed in a manner that 


1 From a different perspective, the Regents act as the legislature for higher education. N.Y. 

Educ. Law § 207. Funds from State taxpayers are provided to the University of the State of 
New York by the State Legislature. The Regents, acting as a legislature, specifically appropriate 
some of those funds for the implementation of its policy Equity for Women, Regents Policy and 
Action Plan and its Feminist tenets and SED expends those funds to enforce that policy at 
Columbia and Hofstra. 
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advances the religion Feminism in higher education in New York and benefit, directly or 
indirectly, Columbia’s IRWG and Hofstra’s Women’s Studies, both of which are pervasively 
sectarian. 

78. It does not matter that the funding authorized by the State Legislature and Congress 
flows through and is administered by executive agencies because the funds come from programs 
of specific disbursement by the State Legislature and Congress using their taxing and spending 
powers. 

Non-economic Standing 

79. Plaintiffs Den Hollander and Schmitt also assert non-economic standing under the 
Establishment Clause. 

80. For Den Hollander, the inculcation, manifestation, and exposure of Feminism at 
Columbia is offensive to him and makes him very uncomfortable with the result of interfering 
with his use and enjoyment of Columbia as a member of the Columbia Community. 

81. As one pre-discovery indication of the pervasiveness of Feminism at Columbia, the 
following searches by plaintiff Den Hollander on Columbia’s website, 
http://www.columbia.edu/, provided the following results: 

a. “Feminist” yields 6020 references; 

b. “Feminism” yields 1440 references; 

c. “Masculinity” yields 613 references; 

d. “Masculine” yields 586 references; 

e. “Women’s issues” yields 1620 references; and 

f. “Men’s issues” yields 454 references. 

82. Plaintiff Den Hollander uses Columbia for library resources, career networking, e-mail 
services, discussion groups, career support, access to Columbia publications, attending various 
events, discounts and special offers, electronic learning, and pod-casts to listen to the newest 
ideas on campus. 
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83. Plaintiff Den Hollander receives communications from Columbia that enter his home 


through the Internet and U.S. Post which disseminate the offensive orthodoxy of Feminism. 

84. For example, the Fall issue of Columbia Magazine carries the cover story “Stolen Souls” 
about human trafficking. The cover shows two females in silhouette and expounds on the 
horrors of female sex-trafficking with only an oblique reference to trafficking in slave labor for 
construction and agriculture, which primarily affects adult males and young boys. Never 
mentioned, depicted, or even inferred in the seven-page article is the fact that most human 
trafficking is of males for hard labor. Roberts, Carey, Half-Truths About Human Trafficking, 
ifeminists.net, July 11, 2006. Further, the article did not even hint that frequently the alleged 
female sex-victims are ambitious ladies who volitionally migrate for the money. O’Neil, 
Brendan, The Myth of Trafficking, http://www.newstatesman.com/200803270046, March 27, 
2008. 

85. As an alumnus, plaintiff Den Hollander may also take courses in Columbia’s Continuing 
Education auditing program without meeting the qualifications required of the general public and 
prepare for further graduate work through Columbia’s Post Baccalaureate Studies. 

86. Such programs, courses, and studies, however, due to the Regents and SED’s 
requirement that all higher education activities conform to the doctrine of Feminism, assure that 
the plaintiff will encounter and be confronted with unwelcome and offensive Feminist dogma 
from the Columbia administration, professors, counselors, materials, and school activities. 

87. For example, during one seminar at Columbia’s School of International and Public 
Affairs, plaintiff Den Hollander stated that females in underdeveloped countries often view their 
children as human capital to help provide money for the family. The admitted Feminists in the 
seminar immediately engaged in a loudmouth barrage of obloquy and calumny against the 
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plaintiff for criticizing mothers. During the Feminist rant, the assistant professor turned away— 
intimidated. He later apologized to the plaintiff for failing to intervene to keep the discussion on 
a civil level. 

88. Plaintiff Schmitt while attending Hofstra Law School agreed to be President of a campus 
right-to-life organization. Within a week, campus security detained him for questioning. A 
Feminist pro-choice organization falsely accused him of harassing and stalking its members. 

The charges were subsequently dropped when Schmitt counterclaimed against the Feminist 
accusers for filing false charges. 

89. The intimidation for not adhering to Feminist tenets at Hofstra did not stop there. Due to 
the machinations of the dean of the law school, the dean of the entire University demanded that 
Schmitt immediately resign his position with the right-to-life group or be expelled because right- 
to-life was considered hostile to women’s rights as defined by Feminism. 

90. As one pre-discovery indication of the pervasiveness of Feminism at Hofstra, the 
following searches on Hofstra’s website, http://www.hofstra.edu/home/index.html had the 
following results: 

g. “Feminist” yields 438 references; 

h. “Feminism” yields 264 references; 

i. “Masculinity” yields 90 references; 

j. “Masculine” yields 62 references; 

k. “Women’s issues” yields 64 references; and 

l. “Men’s issues” yields 0 references. 

91. The alleged injuries to plaintiffs Den Hollander and Schmitt are not simply 
noncognizable, psychological consequences produced by a fleeting observation of personally 
disagreeable conduct. 
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92. Plaintiffs Den Hollander and Schmitt repeatedly come into direct contact with Feminism 
at their alma maters and the unwelcome observation of the manifestations of Feminism that 
would require them to alter their behavior in order to avoid such. 

93. Plaintiffs Den Hollander and Schmitt are also made to feel that they are unwilling 
participants in a faith not their own when they enter a space dedicated to two separate functions, 
education and inculcating Feminism. 

94. The prevalence of Feminism at Columbia and Hofstra make plaintiffs Den Hollander and 
Schmitt feel as nonadherents, outsiders, and not full members of their respective college 
communities. 

95. For example, when plaintiff Den Hollander brought the Den Hollander I case in 2008, 
Columbia’s student newspaper, the Spectator, requested he write an opinion piece about why he 
filed the case. The Spectator, however, refused to publish the piece stating that it was “hard” on 
females. 

96. Neither Columbia nor Hofstra have a Men’s Studies program, which illustrates 
preferential treatment for the majority, females, without similar assistance to the minority, males, 
which is consistent with Feminist tenets. 

97. For both taxpayer and noneconomic standing, the plaintiffs allege injuries that are both 
“fairly traceable” to the allegedly unlawful conduct of the defendants and “likely to be redressed 
by the requested relief,” since the relief sought is the cessation of the specifically identified and 
alleged unconstitutional conduct. 

VI. The Regents, SEP, and USDOE Aid the Religion Feminism 

The Regents and SED’s higher education policies on their face promote and favor the religion 
Feminism while inhibiting other contradictory viewpoints. 


18 




98. Since at least 1984, the Regents and SED have abandoned neutrality and acted with the 
intent of endorsing, utilizing, and promoting a particular orthodoxy in higher education—that of 
Feminism. 

99. The Regents and SED in 1984 started to remake higher education in accordance with 
Feminist doctrine that calls for the preferential treatment of females in areas where females were 
already leading males. The Regents required the adoption of Feminist beliefs and policies for 
higher education through their Statewide Plans and Policy Statements. 

100. Previously in 1972, the Regents required that higher education take the lead in 
advancing affirmative action for females in admission to colleges and degrees earned. Equal 
Opportunity for Women-A Statement of Policy and Proposed Action, Position Paper No. 14, pp. 
6-8 (1972). 

101. The Regents’ purpose in 1972 was to balance the number of males and females gaining 
the benefits of higher education, see Regents Statewide Plan 1972, p. 103-04, since females only 
made up 44% of all New York college students, Regents Statewide Plan 1972, p. 103, so in 1972 
the Regents’ policy had a secular purpose. 

102. In 1984, however, when there were already more females attending and graduating 
from New York colleges and universities than males, the Regents’ Statewide Plan still had as a 
top priority increasing the number of females who attended and completed college programs. 
Regents Statewide Plan 1984. 

103. The Regents Major Policy Statement for 1984 also required enhancing the college 
opportunities for females to not only attend college but to give them added assistance at ensuring 
their successful completion even though they were already graduating in higher numbers than 
males. 
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104. In 1988, the Regents Statewide Plan continued the Feminist policy of preferential 
treatment for females by calling for the increased participation of females in underrepresented 
fields even though it would further decrease the number of males receiving college degrees. 
Regents Statewide Plan for 1988. 

105. In 1993, when over 55% of New York State’s college students were female, SED 
ORIS, and females earned 60% of the associate degrees, 54% of the bachelor degrees, and 58% 
of the master’s degrees, New York Annual Educational Summary 1990-91, Table 42, p. 50, the 
Regents published their major policy statement that made Feminism the official doctrine for 
higher education: Equity for Women in the 1990s, Regents Policy and Action Plan, Background 
Paper (1993). The policy is still in effect today. 

106. Equity for Women requires establishing specific goals, indicators of progress, and a 
timetable for action to provide females with additional benefits and more preferential treatment 
in State public and private colleges and universities. It amounts to a “super affirmative action,” 
which is consistent with Feminist doctrine. 

107. Equity for Women creates a “comprehensive plan” and a “plan of action” for which “the 
entire educational community is accountable.” Equity for Women, Regents Policy and Action 
Plan pp. 1, 6. 

108. The Equity for Women, Regents Policy and Action Plan made Feminism the criterion 
for governing educational content, operations, monitoring, and decision making by the Regents, 
SED, HESC, and institutions of higher learning. 

109. The Regents and SED lead and support the continuing execution of the plan, Equity for 
Women, Regents Policy and Action Plan p. 6, which requires “the cooperation of members of 
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faculties, boards of trustees ..administrations of... colleges ..as well as ... employers, and 
community members.” Id. p. 6. 

110. Equity for Women guides the SED’s actions with educators, educational institutions, 
and cultural institutions across the State, Equity for Women, Regents Policy and Action Plan p. 
v., and requires SED to give significant weight to the advice provided by the Commissioner’s 
Statewide Advisory Council on Equal Opportunity for Women and Girls, id. p. 6. (There is no 
Council on Equal Opportunity for Men and Boys, which is consistent with Feminist precepts.) 

111. The Regents’ Equity for Women, Regents Policy and Action Plan requires the following 
conformity with Feminist doctrine: 

a. Super affirmative action to increase the number of degrees received by females in those 
areas where they already receive well over 52%. Equity for Women, Regents Policy and 
Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think and act [including speech] in order to achieve” 
super affirmative action goals for females. See id. p. 5. 

c. “Major changes in curriculum and teaching” to accord with “[c]urrent studies about 
learning patterns and the intellectual development of women” that ends up promoting 
female friendly strategies over those helpful to males. Id. p. 2. 

d. The SED staff to re-train faculty in the Feminist view of appropriate sex roles and 
provide “regular monitoring and reinforcement [of that view] in educational settings.” Id. 

p. 6. 

e. The SED staff to conduct “academic program reviews at colleges and universities” in 
order to determine whether gender specific patterns (traditional sex roles that resulted 
from six million years of evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” to increase the number of females enrolled in 
subjects such as mathematics, science, engineering, and computer technology with the 
quota numbers reported to Higher Education Data Systems, id. p. 7, which will further 
decrease the overall number of males graduating college. 

g. “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action Officer 
Id. p. 9. 
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h. Focusing the support networks of colleges and creating others to promote the hiring and 
placement of females, id. p. 9, even though more females than males are hired on 
graduating college. 

i. Developing, supporting, and promoting research on current issues facing females, but not 
males, that will be incorporated into teacher training by SED. Id. p. 10. 

112. The Regents’ Equity for Women, Regents Policy and Action Plan assigned SED the 
“responsibility to monitor progress toward the [above] stated goals,” id. p. 11, which causes an 
excessive entanglement with the religion Feminism. 

113. In 2004, the Regents’ Statewide Plan recognized that a super-majority of all college 
students were female, that females earned 63% of the Master’s degrees and a majority of the 
Doctoral degrees in the State, yet consistent with Feminist doctrine, the Regents showed no 
concern for rebalancing the numbers to achieve equity for men. 2004 Statewide Plan pp. 70, 72 
chart 17. 

114. As a result of the Regents’ enforcing Feminist precepts, today, females make up 58% of 
all New York’s college students, females receive over 55% of the Bachelor degrees, over 63% of 
the Master’s degrees, and over a majority of the Doctoral degrees. SED, ORIS. 

115. By 2016, females will receive 64% of the Associate’s degrees, over 60% of the 
Bachelor’s degrees, 53% of the Professional degrees, and 66% of the Doctoral degrees. National 
Center for Educational Statistics, Digest of Educational Statistics , Table 258. 

116. The Regents and SED, however, continue to enforce the same Feminist policies from 
27 years ago of ginning up the number of female graduates even though males are now the 
overwhelming minority in higher education in the State. 

117. So why is this happening? Because the secular purpose that initially drove equal 
opportunity between the sexes in 1972 has turned into Feminist dogma—a religion that preaches 
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females are the chosen ones deserving of preferential treatment with the result that the 
educational system will continue to focus on providing females benefits while ignoring males. 

118. There’s no other way to explain it. It’s no longer equality, since the results have gone 
far beyond equal treatment by the Regents and SED’s own measures. 

119. Since at least 1984, the Regents and SED have adopted Feminist beliefs in detennining 
their educational policies for higher education, and then employed Feminist action plans based 
on those beliefs to create a higher educational system that operates consistent with and 
acceptable to Feminist doctrine while other contrary viewpoints are eliminated. 

120. The Regents and SED have demonstrated a preference for the particular creed 
Feminism and created an impermissible entwinement of religious and civic authority that 
advances Feminism through SED’s comprehensive, discriminating, and continuing surveillance 
of higher educational institutions to assure that administrators and teachers think, speak, and act 
appropriately—the way the Feminists demand. 

121. The power and authority of the Regents and SED have been placed on the side of one 
particular set of believers—Feminists, which in effect forces others to conform to the 
establishment of Feminism or keep silent for fear of reprisals. 

122. This establishment of a State religion in higher education risks the inevitable result of 
government incurring the hatred, disrespect, and even contempt of those who hold contrary 
beliefs. 

123. USDOE, by delegating its college accrediting responsibilities to the Regents, 
knowingly facilitates and aids the Regents and SED’s purpose and divisiveness in advancing 
Feminism. 
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The Regents, SED, and USDOE’s financing has an as applied aiding of the religion 
Feminism at Columbia ’s IR WG and Hofstra’s Women ’s Studies. 

124. Columbia’s IRWG is considered an educational institution under 20 U.S.C. § 

1681 (c)(Title IX) while Hofstra’s Women Studies program is considered an education program 
under 20 U.S.C. § 1687; 34 C.F.R. § 106. 

125. The Regents, SED, and USDOE are responsible for and knowingly provide financing to 
Columbia’s IRWG and Hofstra’s Women’s Studies both of which are subsumed in the Feminist 
mission. 

126. IRWG’s website, under “History of the Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate major, concentrations of several varieties, 
and a graduate certification program” in Feminism while providing a lecture series titled 
“Feminist Intervention.” IRWG website, http://www.columbia.edu/cu/irwag/index.html. 

127. IRWG’s website, under “Programs of Study,” states the Institute provides a 
“theoretically diverse understanding” of Feminism through “courses in feminist theory, inquiry, 
and method....” Id. 

128. The “Undergraduate and Graduate Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and scholarship.” Id. 

129. IRWG’s website, under “Calendar of Events,” lists events centered on Feminism. Id. 

130. According to the IRWG course guide, the Institute’s “[pjrimary courses focus on 
women, gender, and/or feminist or [lesbian] perspectives.” Id. 

131. By its own admission, IRWG is the “locus” of Feminist instruction at Columbia. Id. 

132. Hofstra’s Women Studies program under its “Mission Statement” asserts “The mission 
of women’s studies is ... to study women and gender from feminist perspectives ... to create an 
academic community supportive of feminist scholarship and to nurture subsequent generations of 
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feminist scholars and activists .... To this end, the Women’s Studies Program at Hofstra 
University seeks to educate our campus community about the experiences of women in particular 
. . . through our undergraduate curriculum and co-curricular events.” Women’s Studies website, 
www.hofstra.edu/Academics/colleges/HCLAS/WOMEN/women_mission.html. 

133. All of the functions of Columbia’s IRWG and Hofstra’s Women’s Studies serve the 
Feminist mission by advocating, instructing, promoting, inculcating, supporting, and providing 
training in Feminist doctrine. 

134. Both impose on their faculty, employees, and students a unitary belief system of 
Feminist orthodoxy that dictates thought, speech, and conduct. 

135. Consistent with Feminist precepts, Columbia’s IRWG and Hofstra’s Women’s Studies 
advocate that the civil rights of today’s males be minimized or eliminated not just as punishment 
for the alleged wrongs of their forefathers but to assure the preferential treatment of modem-day 
females in determining the occupants of the prestigious and influential positions in current 
American society and into the indefinite future. 

136. Columbia’s IRWG and Hofstra’s Women’s Studies instruct, train, support, further, 
cultivate, and advocate strategies and tactics for demeaning and abridging the rights of men in 
accordance with Feminist doctrine. 

137. Columbia’s IRWG and Hofstra’s Women’s Studies propagate false Feminist myths 
about males. 

138. Columbia’s IRWG and Hofstra’s Women’s Studies, in accordance with Feminism, 
stereotype males as the primary cause for most, if not all, the world’s ills throughout history. 
Females, on the other hand are credited with inherent goodness. As Dr. Warren Farrell said, 
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“Feminists call it sexism to refer to God as He; they don’t call it sexism to refer to the Devil as 
He.” 

139. Columbia’s IRWG and Hofstra’s Women’s Studies instill the Feminist beliefs that 
males are oppressors and females the victims, and males reap the rewards of society while 
females shoulder the burdens. 

140. Columbia’s IRWG and Hofstra’s Women’s Studies ignored that many more males are 
trafficked for use at hard labor than females are trafficked for sexual activities even when 
assuming the females do not voluntarily travel to obtain high paying sex jobs. Moxon, Steve, 

The Woman Racket: The new science explaining how the sexes relate at work, at play and in 
society, p. 226, Imprint Academic Philosophy Documentation Center, 2008 

141. Columbia’s IRWG and Hofstra’s Women’s Studies propagate the Feminist belief that 
males are responsible for most of the battering between the sexes when females batter males to 
the same extent or more. Martin Fiebert, Annotated Bibliography Assaults by Women, 
Department of Psychology, California State University, www.csulb.edu/~mfiebert/assault.htm. 

142. Columbia’s IRWG and Hofstra’s Women’s Studies follow the Feminist line that hides 
inconvenient facts, such as among the elderly, caretaker wives are most likely to abuse their 
older, sicker husbands, and females worldwide commit more dating violence than their male 
counterparts. 

143. Columbia’s IRWG and Hofstra’s Women’s Studies propagate the Feminist illusion that 
only females sacrifice for others when it is more likely for a man to sacrifice for someone else. 
For instance, all the firefighters and police who died on 9/11 were men, and only 20% of the 
male passengers survived the Titanic while 74% of the females lived. 
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144. Columbia’s IRWG and Hofstra’s Women’s Studies advocate the Feminist precept that 
females should receive preferential treatment at the expense of the violation of men’s rights 
because men are the disposal sex. 

145. Columbia’s IRWG and Hofstra’s Women’s Studies, as does Feminism, justify paternity 
and maturity fraud as well as parental alienation when it benefits a female. 

146. Columbia’s IRWG and Hofstra’s Women’s Studies propagandize the Feminist notion 
that when men are disadvantaged it is solely their fault, such as dying sooner than females, doing 
worse in almost everything in school, being less likely to attend college, paying for children their 
ex-wives have turned against them, being sentenced to more time for the same crime, having to 
register for the draft, or comprising more of the homeless. 

147. Columbia’s IRWG and Hofstra’s Women’s Studies, as does Feminism, advocate the 
punishment of men for speaking as they will and acting as they chose even when such actions do 
not violate any laws. 

148. Columbia’s IRWG and Hofstra’s Women’s Studies cultivate the preconceived Feminist 
judgment that children raised by single mothers do better in comparison to children raised by 
single fathers. 

149. Columbia’s IRWG and Hofstra’s Women’s Studies provide information consistent with 
Feminist doctrine on how females can engage in violence against males, even premeditated 
murder, and escape just punishment by falsely accusing the male of abuse. 

150. Columbia’s IRWG and Hofstra’s Women’s Studies offer only a Feminist curriculum 
that is deficient of texts and instruction providing a countervailing masculine view. 

151. Columbia’s IRWG and Hofstra’s Women’s Studies, consistent with Feminist doctrine, 
exalt females over males in most endeavors except for example dying to defend this country. 
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152. Columbia’s IRWG and Hofstra’s Women’s Studies have a catalogue of Feminist 
activities that penneate them and whatever secular teaching may exist cannot be separate from 
their Feminist missions. 

153. Columbia’s IRWG and Hofstra’s Women’s Studies are pervasively sectarian Feminist 
operations that are partially funded by the State and USDOE. 

154. Since SED has approved and periodically re-approves Columbia’s IRWG and Hofstra’s 
Women’s Studies operations and offerings of degrees, 8 N.Y.C.R.R. §§ 52.1 & 52.2, Columbia 
and Hofstra receive “Bundy Aid” under N.Y. Educ. Law § 6401 for each Women’s Studies 
degree conferred. 

155. Bundy aid benefits both Columbia’s IRWG and Hofstra’s Women’s Studies. 

156. Bundy funding originates from State taxes that the New York Legislature appropriates 
for higher education and mandates the Regents and SED to expend. 

157. From 1996 to 2009, SED has paid to Columbia well over $40 million in Bundy Aid, a 
portion of which benefited IRWG. 

158. On infonnation and belief, during the same period SED paid Hofstra millions of dollars 
in Bundy Aid, a portion of which benefitted Women’s Studies. 

159. On information and belief, Columbia’s IRWG and Hofstra’s Women’s Studies also 
receive from USDOE financial awards, contracts, and research grants appropriated and mandated 
by Congress for higher education. 

160. Whenever government funding flows to an institution in which a substantial portion of 
its functions are subsumed in a religious mission, here Feminism at Columbia’s IRWG and 
Hofstra’s Women’s Studies, the aid is considered to have a principal or primary effect of 
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advancing religion even though the Legislature and Congress designated the funds for secular 


purposes. 

161. Columbia’s IRWG and Hofstra’s Women’s Studies administrators and teachers 
indoctrinate Feminism by supporting and instructing persons in a body of Feminist doctrine or 
principles, initiating persons by means of Feminist doctrinal instruction, imbuing persons with a 
Feminist partisan or ideological point of view, and inculcating Feminism. 

162. On information and belief, State and federal funds that directly or indirectly benefit 
Columbia’s IRWG and Hofstra’s Women’s Studies help indoctrinate Feminism by financing the 
materials used at both and the salaries of employees who administer and daily preside over 
Feminist courses, meetings, lectures, seminars, consciousness raising sessions, publications, 
counseling, and career advising for which the goals are to convince persons to turn their will and 
their lives over to the care of Feminism. 

163. Such governmentally funded activities result in the impermissible governmental 
indoctrination of religion. 

164. Total federal awards to Columbia University in fiscal 2009 were $686,700,000. 
“Awards include all federal assistance entered into directly between the University and the 
federal government” and “pass-throughs, which are not student loans.” Columbia University, 
Notes to Summary Schedule of Expenditures of Federal Awards Year Ended June 30, 2009. 

165. Of the total federal awards to Columbia as of June 2008, $17.6 million originated with 
USDOE, which on information and belief benefited IRWG. 

166. Hofstra received 4.3% of its revenues in 2009 from government grants and contracts. 
President’s Report 2009. On information and belief, a portion benefitted Hofstra’s Women’s 
Studies. 
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167. On information and belief, Columbia University invests significant amounts in IRWG 
from the above sources, as does Hofstra with respect to Women’s Studies, which their 
managerial accounting practices will reveal through discovery. 

168. The Regents and SED’s educational policies and funding and USDOE’s funding 
directly enable and endorse the inculcating of Feminism at Columbia and Hofstra. 

VII. Relief Sought 

169. Declare unconstitutional for violating the Establishment Clause and enjoin the State 
defendants’ policies and plans that require the institutionalization of Feminism in higher 
educational institutions, such as Columbia and Hofstra. 

170. Declare that the use of New York State and federal funds to aid Feminism at 
Columbia’s IRWG and Hofstra’s Women Studies violate the Establishment Clause. 

171. Enjoin the State and federal defendants from expending governmental funds that 
benefit Feminism in higher education. 

172. Such other relief as this Court deems just and proper. 

173. The plaintiffs request a jury trial. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on November 19, 2011 in New York, N.Y. 

/S/ 

Roy Den Hollander (RDH 1957) 

Plaintiff and attorney 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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PRELIMINARY STATEMENT 


The motions request that: 

(1) this Court’s order granting the defendants summary judgment based on collateral 
estoppel be vacated, and 

(2) the complaint be amended to add two newly discovered plaintiffs, which would 
remove the application of collateral estoppel, and delete certain provisions concerning student 
aid as well as delete the request for class certification. 

This Court held that collateral estoppel applied because 

Plaintiff commenced a similar action against Defendants (or their predecessors) 

and the University in 2008 alleging, among other things, that Defendants violated 

the Establishment Clause .... (Citation omitted). In Den Hollander I, the issue 

of Plaintiffs standing thus was litigated at the District Court level and on appeal. 

(Citation omitted). 

Order, pp. 1-2, October 31, 2011. 

Since the entry of the Order, the plaintiff discovered two individual taxpayers willing to 
join the case as plaintiffs. 

Prior to the filing of Den Hollander I, the plaintiff had started an ongoing effort to find 
additional plaintiffs to join litigation that opposed the governmental imposition of a state 
approved belief system—Feminism—on higher education. The plaintiff initially found another 
plaintiff for Den Hollander I, but the social opprobrium directed toward him as a result caused 
his withdrawal from the case. Other attempts at enrolling individuals and even alleged men’s 
rights organizations that were taxpayers in New York State were unsuccessful. The fear among 
most citizens, including females, and organizations in America today is so great that those 
opposed to Feminism or its sister doctrine “political correctionalism” are largely intimidated into 
silence and paralysis. 
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Efforts to enforce unanimity of belief in any dogma claiming itself the sole possessor of 

the truth are doomed to fail. As U.S. Supreme Court Justice Jackson so aptly wrote in 1943, 

during another time of intolerance and hatred directed by the majority at those in the minority: 

Nationalism is a relatively recent phenomenon but at other times and places the 
ends have been racial or territorial security, support of a dynasty or regime, and 
particular plans for saving souls. As first and moderate methods to attain unity 
have failed, those bent on its accomplishments must resort to an ever-increasing 
severity. As governmental pressure toward unity becomes greater, so strife 
becomes more bitter as to whose unity it shall be. . . . Ultimate futility of such 
attempts to compel coherence is the lesson of every such effort from the Roman 
drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition, as 
a means to religious and dynastic unity, the Siberian exiles as a means to Russian 
unity, down to efforts of totalitarian [regimes]. Those who begin coercive 
elimination of dissent soon find themselves exterminating dissenters. 

Compulsory unification of opinion achieves only the unanimity of the graveyard.” 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-41 (1943). Today in 

America, it is Feminism and political correctionalism that are succeeding in stamping their brand 

of thought, speech, and action on the nation at the expense of liberty. 

Relegating Feminism and political correctionalism to the trash heap of history is still a 

distant and difficult horizon, but in recent days, some citizens have demonstrated a willingness to 

standup to the most powerful institutions in the country and local tyrants who aim to exploit, 

control, and silence others with personal attacks, lies, and deception. Two of those citizens are 

the plaintiffs who, subsequent to the entry of the October 31 st Order, agreed to join this suit to 

exorcise the state religion of Feminism from higher education in New York. 

FACTS 

The pertinent facts for these motions to vacate and amend are in the accompanying 
affidavit of plaintiff Den Hollander. 
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ARGUMENT 


“As a procedural matter, ‘[a] party seeking to file an amended complaint postjudgment 
must first have the judgment vacated or set aside pursuant to Rules 59(e) or 60(b).” Williams v. 
Citigroup Inc., Docket No. 10-538-cv, 2011 U.S. App. LEXIS 16526 * 10 (2d Cir. August 11, 
201 l)(citing Ruotolo v. City of New York, 514 F.3d 184, 191 (2d Cir. 2010); see also Nat'l 
Petrochem. Co. of Iran v. M/T Stolt Sheaf 930 F.2d 240, 245 (2d Cir. 1991)). Otherwise, the 
liberal policy of pennitting amendments might vitiate the “philosophy favoring finality of 
judgments and the expeditious termination of litigation.” Williams at * 11 (citing Nat'l 
Petrochem., 930 F.2d at 245 (quoting 6 Charles Alan Wright et ah, Federal Practice and 
Procedure § 1489 (2d ed. 1990)). 

The Second Circuit’s precedents, however, make clear “that considerations of finality do 
not always foreclose the possibility of amendment, even when leave to replead is not sought until 
after the entry of judgment.” Williams at *11. Since leave to amend should be freely given 
when justice so requires, “it might be appropriate in a proper case to take into account the nature 
of the proposed amendment in deciding whether to vacate the previously entered judgment.” 
Ruotolo, 514 F.3d at 191; see also State Trading Corp. of India, Ltd. v. Assuranceforeningen 
Skuld, 921 F.2d 409, 418 (2d Cir. 1990). In State Trading Corp. of India, Ltd. the movant had 
the opportunity to amend the complaint before judgment was entered, so the court denied 
vacating the judgment. In the case before this Court, Den Hollander II, the plaintiff did not have 
the opportunity to add the two new plaintiffs because that opportunity arose only after judgment 
was entered. 
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The Second Circuit’s decision in Williams relied on the U.S. Supreme Court’s ruling in 

Foman v. Davis, 371 U.S. 178 (1962)(Goldberg, J.), to vacate an order denying a postjudgment 

motion to replead. Quoting the Supreme Court in Foman : 

Rule 15(a) declares that leave to amend ‘shall be freely given when justice so 
requires’; this mandate is to be heeded. If the underlying facts or circumstances 
relied upon by a plaintiff may be a proper subject of relief, he ought to be afforded 
an opportunity to test his claim on the merits. In the absence of any apparent or 
declared reason—such as undue delay, bad faith or dilatory motive on the part of 
the movant, repeated failure to cure deficiencies by amendments previously 
allowed, undue prejudice to the opposing party by virtue of allowance of the 
amendment, futility of amendment, etc.—the leave sought should, as the rules 
require, be ‘freely given.’ 

Williams at *13 (quoting Foman at 182). The liberal spirit of Rule 15 does not dissolve as soon 
as final judgment is entered. Williams at * 15. 

The exceptions cited in Foman for not freely granting leave to amend are not present in 
this case. 

“Leave to amend need not be granted . . . where the proposed amendment would be 
‘futil[e],’” Advanced Magnetics, Inc. v. Bayfront Partners, Inc., 106 F.3d 11, 18 (2d Cir. 1997)— 
but such is not the situation here. The addition of the two new plaintiffs would prevent collateral 
estoppel from applying, Hansberry v. Lee, 311 U.S. 32, 40-41 (1940), and, therefore, summary 
judgment for the reasons cited in the Order would be inappropriate. 

“Mere delay . . . absent a showing of bad faith or undue prejudice, does not provide a 
basis for the district court to deny the right to amend.” State Teachers Ret. Bd. v. Fluor Corp., 
654 F.2d 843, 856 (2d Cir. 1981). Here plaintiff Den Hollander began to prepare these motions 
immediately on discovering that two other taxpayers were willing to join this action. Prior to the 
two plaintiffs agreements to join this suit, no other individuals or organizations agreed to 
participate as plaintiffs in Den Hollander IT, therefore, no other opportunities to join plaintiffs 
existed. That opportunity only arose after judgment was entered on October 31 st . 
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In determining what constitutes “prejudice,” the Second Circuit considers whether the 
request to “amend [was] sought promptly after learning new facts, where ‘no trial date had been 
set by the court and no motion for summary judgment had yet been filed by the defendants’ and 
where ‘the amendment will not involve a great deal of additional discovery.’” Routolo at 192 
(quoting Fluor Corp., 654 F.2d at 856). 

In this case, summary judgment, which was opposed by the defendants, was granted on 
the Magistrate’s own motion and concerned only the issue of collateral estoppel. The request for 
leave to amend by adding the new plaintiffs was sought promptly after learning about their 
willingness to join the case. Further, no trial date had been set, and the Amended Complaint will 
only result in additional discovery as to whether the two new plaintiffs are taxpayers and whether 
Hofstra’s Women’s Studies program benefits from government funds and propagates the religion 
Feminism. 

In addition, the Amended Complaint would not change “the theory on which the case has 
been proceeding” and would not require the defendants “to engage in significant new 
preparation.” Routolo at 192 (quoting 6 Wright, Miller & Kane, § 1487, at 623 and n.9 (1990 & 
2007 Supp.)). Joinder of the two plaintiffs is before any discovery has taken place; therefore, it 
is not disfavored. Giorgio Morandi, Inc. v. Textport Corp., 761 F. Supp. 12, 14 (S.D.N.Y. 1991). 

The legal issues raised by the Amended Complaint remain the same, as does the nature of 
the factual issues. The rights asserted by the plaintiffs in the Amended Complaint are infringed 
by the same series of ongoing transactions as alleged in the original Complaint by which the 
Regents and SED inculcate Feminism into higher education using State taxes and funds from 
USDOE. The State’s financial support of Hofstra’s Women’s Studies program is new, but of the 
same type of support, Bundy Aid, as provided Columbia’s IRWG. USDOE’s financial support 
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of Hofstra’s Women’s Studies is also new, but again of the same type of support via awards, 
contracts, and research grants as provided IRWG. 

The courts when exercising their discretion whether to vacate a judgment consider 
principles of fundamental fairness. See United States v. Philatelic Leasing, 794 F.2d 781, 788 
(2d Cir. 1986). In permitting leave to amend, the courts consider not only principles of 
fundamental fairness but also judicial efficiency. German v. Fed. Home Loan Mortg. Corp. , 896 
F.Supp. 1385, 1400 (S.D.N.Y. 1995). 

Judicial economy will be served by allowing the addition of the two new plaintiffs. 
Without leave to amend, the two plaintiffs will have to start a separate identical action in federal 
court that alleges Feminism is a religion and the Regents and SED, as well as USDOE, aid the 
institutionalization of Feminism in higher education in the State. 

Another reason for vacating the Order and permitting amendment of the complaint is that 
“[t]he Federal Rules reject the approach that pleading is a game of skill in which one misstep by 
counsel may be decisive to the outcome and accept the principle that the purpose of pleading is 
to facilitate a proper decision on the merits.” Conley v. Gibson, 355 U.S. 41, 48 (1957)(this is 
not the section that the Supreme Court retired in Bell Atl. Corp. v. Twombly, 127 S.Ct. 1955, 

1969 (2007)). “It is too late in the day and entirely contrary to the spirit of the Federal Rules of 
Civil Procedure for decisions on the merits to be avoided on the basis of. . . technicalities.” 
Foman v. Davis, 371 U.S. at 181. 

The use of an overbroad application of collateral estoppel in order to ban unpopular 
citizens from a fair adjudication of their claims is inconsistent with the Federal Rules and sends a 
clear message that those principles spoken about so often with such apparent passion by 
politicians, the judiciary, and Hollywood actors do not apply to men. For example, “[t]he Courts 
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are supposed ‘to protect unpopular individuals ... and their ideas from suppression—at the hand 

of an intolerant society.” McIntyre v. Ohio Elections Com'n, 514 U.S. 334, 357 (1995). Nice 

words, but for men who dare to fight for their rights—just words. 

All too often these days, the courts abdicate their responsibility by effectively barring 

meaningful recourse to the judiciary by nonconformists when the courts declare a case over in 

the bottom half of the first inning by dismissing it before any discovery occurs, 

[I]n times of repression, when interests with powerful spokes [persons] generate 
symbolic pogroms against nonconfonnists, the federal judiciary ... has special 
responsibilities to prevent an erosion of the individual’s constitutional rights. 

Younger v. Harris, 401 U.S. 37, 58 (1971)(Douglas, J. dissenting). 

The irreplaceable value of the power articulated by Mr. Chief Justice Marshall 
[Marbury v. Madison, 5 U.S. 137] lies in the protection it has afforded the 
constitutional rights and liberties of individual citizens and minority groups 
against oppressive or discriminatory government action. It is this role, not some 
amorphous general supervision of the operations of government, that has 
maintained public esteem for the federal courts and has pennitted the peaceful 
coexistence of the countermajoritarian implications of judicial review and the 
democratic principles upon which our Federal Government in the final analysis 
rests. 

Justice Powell in his concurring opinion in United States v. Richardson, 418 U.S. 166, 

192 (1974). 

When the judiciary uses the many technicalities provided it for summarily ridding 
the courts of countermajoritarian and nonconformist cases and forgets its power in equity 
to do justice with at least a fair hearing on the merits of grievances brought by society’s 
minority—men, 

[H]istory shows that people have a way of not being willing to bear oppressive 
grievances without protest. Such protests, when bottomed upon facts, lead almost 
inevitably to an irresistible popular demand for either a redress of those 
grievances or a change in the Government. 
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Communist Party of United States v. Subversive Activities Control Bd., 367 U.S. 1, 167 (1961) 
(Black, J. dissenting). 

CONCLUSION 

By vacating the Order and allowing amendment of the Complaint, collateral estoppel will 
no longer provide a reason for dismissal under summary judgment, which will allow this men’s 
rights case to proceed rather than being thrown into the street based on a technicality and the 
modem day popular aversion to men in general. 

Dated: New York, N.Y. 

November 20, 2011 

/S/ 


Roy Den Hollander (RDH 1957) 
Plaintiff and attorney 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 

ROY DEN HOLLANDER, : 

Plaintiff, : 

-against- : 10 Civ. 9277 (LTS) (HBP) 

MEMBERS OF THE BOARD OF : 

REGENTS OF THE UNIVERSITY OF : ORIGINAL FILED BY E.C.F. 

THE STATE OF NEW YORK, in their : 
official and individual capacities, et al., : 

Defendants. : 

-X 

STATE DEFENDANTS' MEMORANDUM OF LAW IN OPPOSITION 
TO PLAINTIFF'S MOTIONS TO VACATE JUDGMENT 
AND AMEND THE COMPLAINT 

Defendants the members of the Board of Regents of the University of the State of New 
York; Merryl Tisch, Chancellor of the Board of Regents; Commissioner John B. King, Jr. of the 
New York State Education Department ("SED"); and Elsa Magee, Acting President of the New 
York State Higher Education Services Corporation ("HESC") (collectively, the "State 
Defendants)," 1 by their attorney, ERIC T. SCHNEIDERMAN, Attorney General of the State of 
New York, respectfully submit this memorandum of law in opposition to plaintiffs motions to 
vacate this Court's October 31, 2011 judgment dismissing this action on the grounds that plaintiff 
lacked standing to pursue it, and to amend the complaint, pursuant to Rules 15(a) and 20 of the 
Federal Rules of Civil Procedure, to add two new defendants who plaintiff alleges have standing 


Although the proposed amended complaint names each of the State Defendants in both 
their official and individual capacities, plaintiff seeks only declaratory and injunctive relief, 
which is properly awarded only against official-capacity defendants. See proposed amended 
complaint ("PAC"), 1, 169-73. Furthermore, although the caption of the proposed amended 

complaint names the Acting President of HESC, the body of the proposed amended complaint, 
unlike the earlier versions, makes no allegations concerning HESC. 
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to pursue the substantive claims plaintiff originally sought to pursue — while, inexplicably, 
remaining a named plaintiff himself. 

Plaintiffs motion should be denied because: (1) there are no grounds for vacating the 
Court's October 31, 2011 order; (2) plaintiff lacks standing to pursue amendment, and the Court, 
therefore, lacks jurisdiction to entertain the motion; and (3) amendment would be futile because 
the proposed amended complaint, like its predecessors, fails to state a claim upon which relief 
can be granted. 

PREVIOUS PROCEEDINGS 

Plaintiff Roy Den Hollander alleges that feminism is a religion and that the defendants' 
actions have violated the Establishment Clause. Insofar as the proposed amended complaint 
concerns Mr. Den Hollander, it asserts the same claims and makes essentially the same 
allegations as his previously dismissed actions. (PAC, ]fl[ 37-78, 98-168) 

A. Den Hollander I 

On August 18, 2008, plaintiff commenced the action Den Hollander v. Institute for 
Research on Women and Gender at Columbia University, et al., SDNY Case No. 08 Civ. 7286 
(LAK) (" Den Hollander F). In Den Hollander I, plaintiff asserted that he was a New York State 
resident and an alumnus of Columbia University and that he had an interest in attending 
continuing education courses at his alma mater, but was deterred from doing so because he 
expects to be exposed to what he characterized as unwelcome and offensive Feminist dogma 
from Columbia administration, professors, counselors, materials, and school activities. 
Furthermore, he contended that Columbia University's Institute for Research on Women and 
Gender Studies ("IRWGS"), promotes what plaintiff conceives of as the Religion of Feminism 
with the active regulatory and financial assistance of the defendants, in violation of the 


2 
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Establishment Clause. In Den Hollander I, plaintiff sued essentially the same State and Federal 
defendants (or their predecessors in office), for the same acts, on the same legal theory as has 
asserted in this action.” On December 1, 2008, plaintiff filed an amended complaint naming an 
additional individual plaintiff and purporting to proceed as a class action. ( Den Hollander I 
Docket Document 17) 

On April 15, 2009, Magistrate Judge Kevin Nathaniel Fox issued a Report and 
Recommendation recommending dismissal of Den Hollander I on the grounds of standing, 
finding that plaintiffs alleged harm was speculative and that he had not made out a claim for 
taxpayer standing. (Den Hollander I Docket Document 33) On April 24, 2009, District Judge 
Fewis Kaplan adopted the Report and Recommendation and, in addition, found that the 
complaint failed to state a cause of action on the merits. Den Hollander I, 2009 WF 1025960 
(S.D.N.Y. Apr. 15, 2009) (Den Hollander I Docket Document 36) By summary order dated 
April 16, 2010, the United States Court of Appeals for the Second Circuit affirmed the District 
Court's decision, resting entirely on standing grounds. Den Hollander v. Institute for Research on 
Women & Gender at Columbia University, et al, 09-1910-cv, 372 Fed. App'x 140 (2d Cir. 

2010). Plaintiff did not seek further review in the Supreme Court. 

B. The Present Action: Original Complaint 

On December 13, 2010, plaintiff filed the present action (Den Hollander II) The only 
substantive differences between Den Hollander I and the present action were that plaintiff did 
not name the Columbia-affiliated defendants he previously sued, and did not assert claims under 
the Equal Protection Clause or Title IX of the Education Amendments of 1972, 20 U.S.C. § 

7 

That Den Hollander I complaint named additional defendants and asserted additional 
claims not named or asserted in the complaint in the present action, or in the proposed amended 
complaint. 


3 
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1681 ,et seq. , claims he had raised, in Den Hollander I. (Compare Den Hollander I Docket 
Document 1 with Den Hollander II Docket Document 1) As before, plaintiff claimed that 
Columbia promulgates a religion of Feminism, and that the New York State and Federal 
governments, through regulation and financial aid to colleges and students, promoted the 
Religion of Feminism and thereby violate the Establishment Clause. 

C. The Present Action: Disposition 

The case was referred to Magistrate Judge Henry Pitman for general pre-trial purposes, 
including reports and recommendations on dispositive motions. {Den Hollander II Docket 
Document 4) The various defendants moved to dismiss the complaint on the grounds that: (1) 
plaintiff was precluded from re-litigating the question of standing resolved against him in Den 
Hollander I; and (2) the complaint failed to state a claim upon which relief can be granted. {Den 
Hollander II Docket Documents 7-9, 14) 

Magistrate Judge Pitman converted defendants' motions to summary judgment motions, 
see Den Hollander II Docket Document 17, and, after additional submissions, issued a Report 
and Recommendation recommending that summary judgment be granted on the ground that 
collateral estoppel precluded the action because plaintiff had previously litigated his standing and 
lost. {Den Hollander II Docket Document 24) 

Plaintiff filed objections to the Report and Recommendation, see Den Hollander II 
Docket Document 25, and, after considering all parties' submissions, this Court adopted the 
Report and Recommendation in its entirety in an October 31, 2011 Order. {Den Hollander II 
Docket Document 29) Judgment dismissing the complaint was entered the same day. {Den 
Hollander II Docket Document 30) 


4 
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D. The Proposed Amendment 

By motion filed on November 21,2011, plaintiff moves to vacate the October 31,2011 
judgment and to amend the complaint, mainly for the purpose of adding two additional plaintiffs, 
who assert their potential standing as taxpayers and on other grounds. (PAC, 67-97) The 
proposed amended complaint also makes some factual allegations concerning the proposed new 
defendants themselves and their grievances * * 3 , see PAC, ]fl[ 1, 5-7, 13-15, 43-44, 47, 49-50, 88-96, 
125, 132-54, 158-63, 166-68, but, as plaintiff rightly asserts, these new factual allegations make 
no significant change in the theory of the case or the underlying legal issues. (Pltf. Mem., p. 5) 

ARGUMENT 
POINT I 

THERE ARE NO GROUNDS TO VACATE THIS COURT'S ORDER 

Plaintiff correctly states that a party seeking to file an amended complaint after judgment 
has been entered must first have the judgment vacated or set aside pursuant to FRCP 59(e) or 
60(b). 4 See Pltf. Mem., p. 3, citing cases. But having stated the correct rule, plaintiff then fails to 
so much as mention any grounds to vacate or set aside the judgment, id., pp. 3-8, and "[ujnless 
there is a valid basis to vacate the previously entered judgment, it would be contradictory to 
entertain a motion to amend the complaint." National Petrochemical Co. of Iran v. M/T Stolt 


One proposed new defendant, Michael Schmitt, has complaints about the women’s 
studies program at his alma mater, Hofstra University, that largely parallel Mr. Den Hollander's 
about Columbia's program. See PAC, 1, 5-7, 13-14, 43-44, 47, 49-50, 88-96, 125, 132-54, 
158-63, 166-68. The other proposed new defendant, Michael Leventhal, is identified as a 

taxpayer and an alumnus of Hunter College of The City University of New York, but does not 

make any further allegations concerning him or the nature of his grievance, if any. (PAC, U 15) 

4 Because plaintiff has filed his motion within 28 days of the entry of judgment, it is 

properly considered a motion to alter or amend under FRCP 59(e) rather than a motion for relief 
from judgment or order under FRCP 60(b). See 12A C. Wright, et al.. Federal Practice and 
Procedure, Civil, § 1489 (3d ed. 2010). The difference, however, is of no practical consequence 
in this case. Compare Fed. R. App. Pro. 4(a)(4)(A)(iv) and (vi) (effects of respective motions on 
time to file appeal). 


5 
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Sheaf, 930 F.2d 240, 245 (2d Cir. 1991). Because there is no such basis, this Court should not 
entertain the proposed amendment. 

"Applications to alter or amend judgments under Federal Rule of Civil Procedure 59(e) or 
for reconsideration under Local Rule 6.3 are evaluated under the same exacting standard." 
Antomarchi v. Consolidated Edison Co., of New York, Inc., 03 Civ. 7735 (LTS), 2011 WL 
253640 at *1 (S.D.N.Y. Jan. 19, 2011), citing Williams v. New York City Dept, of Corrections, 
219 F.R.D. 78, 83 (S.D.N.Y. 2003). The movant "bears the heavy burden of demonstrating that 
there has been an intervening change of controlling law, that new evidence has become available, 
or that there is a need to correct a clear error or manifest injustice." Id., citing Virgin Airways v. 
Nat'l Mediation Bd., 956 F.2d 1245, 1255 (2d Cir. 1992). 

Although plaintiff does not explain on what theory he thinks the judgment ought to be 
vacated — the preliminary step to any amendment — analysis of the proceedings so far, and the 
proposed amendment, will show that none of the reasons for alteration or amendment of 
judgments applies here. 

Den Hollander I determined that plaintiff lacked standing to pursue this Establishment 
Clause claim. Den Hollander v. Institute for Research on Women & Gender at Columbia 
University, et al., 09-1910-cv, 372 Fed. App’x 140 (2d Cir. 2010). This Court has determined 
that this same named plaintiff — Roy Den Hollander — was barred from re-litigating his standing 
and precluded from pursuing this claim even on the basis of a better-articulated theory of 
standing that, if valid, would have been available to him in Den Hollander I. (Den Hollander II 
Docket Document 29) The most important amendment plaintiff wishes to make is to add two 
new named plaintiffs who, if the allegations of the proposed amended complaint are to be 
believed, can successfully assert taxpayer standing. (PAC, 13, 15, 67-78) But the apparently 
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newly-discovered existence of these potential plaintiffs does not constitute one of the recognized 
reasons for vacating or amending a judgment. 

Plaintiff does not contend that there has been some intervening change in the law. And 
new plaintiffs, even newly-discovered plaintiffs, are not newly-discovered evidence. The 
addition of these new plaintiffs would not cure plaintiffs own lack of standing to pursue these 
claims, and, therefore, would not be grounds to alter the original decision. See U.S. v. Internat'l 
Bhd. of Teamsters, 247 F.3d 370, 392 (2d Cir. 2001) (newly-discovered evidence must be of the 
sort that would probably have changed the result). Although plaintiff obviously disagrees with 
this Court's October 31, 2011 decision, he does not assert clear error. Finally, plaintiff does not 
identify any manifest injustice. As he admits, the proposed new plaintiffs are perfectly free to 
bring their own lawsuit in their own names, and, if successful, obtain injunctive and declaratory 
relief that would benefit not only them, but plaintiff and all others similarly situated. (Pltf. Mem., 
p. 6) The proposed new plaintiffs can, if they choose, avail themselves of Mr. Den Hollander's 
advice or direction in the prosecution of their own lawsuit. 

In short, plaintiff has failed to show any reason to alter or amend the judgment. Because 
an alteration or amendment of the judgment is a prerequisite for a post-judgment motion to 
amend, the proposed amendment fails at the threshold and should be denied. 

POINT II 

PLAINTIFF LACKS STANDING TO SEEK AMENDMENT 

Plaintiff has twice been adjudicated as lacking standing to pursue this case. See Den 
Hollander v. Institute for Research on Women & Gender at Columbia University, et al., 09- 
1910-cv, 372 Fed. App'x 140 (2d Cir. 2010) (Den Hollander I); Den Hollander II, Docket 
Document 29. Lacking standing to pursue the case at all, plaintiff necessarily lacks standing to 
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seek amendment, even to add other parties who might have standing, and this Court lacks 
jurisdiction to entertain the motion. See Summit Office Park, Inc. v. United States Steel Corp., 
639 F.2d 1278, 1282-83 (5 th Cir. 1981) ("Since there was no plaintiff before the court with a 
valid cause of action, there was no proper party available to amend the complaint. . . . Since 
Summit had no standing to assert a claim, it was without power to amend the complaint so as to 
initiate a new lawsuit with new plaintiffs and a new cause of action."); Zangara v. Travelers 
Indemnity Co. of America, 05 CV 731, 2006 WL 825231 at *3 (N.D. Ohio Mar. 30, 2006) 
("Zangara's lack of standing precludes him precludes him from amending the complaint to 
substitute new plaintiffs and join a new defendant. More precisely, his lack of standing divests 
this Court of subject matter jurisdiction necessary to even consider such a motion."); Turner v. 
First Wisconsin Mortgage Trust, 454 F. Supp. 899, 913 (E.D. Wis. 1978) ("a plaintiff who 
cannot maintain her own complaint has no right to amend it pursuant to Rule 15 of the Federal 
Rules of Civil Procedure to bring in other parties who will thereafter remain as parties when the 
complaint is dismissed as to the original plaintiff'); Schwartz v. The Olympic, Inc., 74 F. Supp. 
800, 801 (D. Del. 1947) ("Plaintiff also seeks to amend his complaint to bring in other parties 
plaintiff. If he cannot maintain his own complaint, he has no right to amend it."). 

POINT III 

AMENDMENT SHOULD BE DENIED AS FUTILE BECAUSE 
"FEMINISM" IS NOT A RELIGION AND THE STATE 
DEFENDANTS’ ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

Leave to amend should be denied when the proposed amendment would be futile. 
Lucente v. IBM Corp., 310 F.3d 243, 258 (2d Cir. 2002); Nettis v. Levitt, 241 F.3d 186, 193 (2d 
Cir. 2001). A proposed amendment is futile when it would not withstand a motion to dismiss 
under Rule 12(b)(6). See Lucente, 310 F.3d at 258; Dougherty v. North Hempstead Board of 
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Zoning Appeals, 282 F.3d 83, 88 (2d Cir. 2002). Plaintiffs claim that the State Defendants have 
violated his rights under the Establishment Clause “by requiring] that higher education 
institutions ... to adhere to the religious doctrine of Feminism" and using public funds to carry 
out their educational policies of inculcating Feminism,” (PAC, 2-3), fails because “Feminism” 
is not a religion, but a secular academic point of view, and, as such, not the proper subject of an 
Establishment Clause challenge. Furthermore, even assuming that “Feminism” is a religion, the 
State Defendants’ enforcement of secular, religion-neutral educational standards and provision of 
generally-available financial aid to institutions and students do not violate the Establishment 
Clause. 

A. The State Defendants: Powers and Responsibilities 

The Board of Regents, its Chancellor, and the Commissioner of Education have various 
regulatory powers and oversee some forms of financial assistance to students and to institutions 
of higher education. 

1. The Regents and the Commissioner: Since 1784, the Regents of the University 
of the State of New York have been empowered “to encourage and promote education, to visit 
and inspect its several institutions, to distribute to or expand or administer for them such property 
or funds as the state may appropriate therefor or as the university may own or hold in trust or 
otherwise.” N.Y. Educ. Law § 201; see also N.Y. Educ. Law § 202 (describing organization of 
the Board of Regents); N.Y. Const., Art. 11, § 2 (continuing Board of Regents). The Regents 
appoint a Commissioner of Education to head the New York State Education Department, which 
“is charged with the general management and supervision of all public schools and all of the 
educational work of the state, including the operations of The University of the State of New 
York.” N.Y. Educ. Law § 101. 
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All institutions of higher education in New York State, whether public or private, are part 
of the University of the State of New York, and must comply with its rules or any applicable 
laws. See N.Y. Educ. Law § 214. The Regents, the Commissioner, or any of their representatives 
“may visit, examine into and inspect, any institution in the university,” and require reports. N.Y. 
Educ. Law § 215. The Regents may suspend the charter, or other rights and privileges, of any 
institution in the University of the State of New York “[f]or refusal or continued neglect... to 
make any report required, or for violation of any law or any rule of the university.” Id. The 
Regents have broad power to “exercise legislative functions concerning the educational system 
of the state, determine its educational policies, and . . . establish rules for carrying into effect the 
laws and policies of the state, relating to education.” 5 N.Y. Educ. Law § 207. 

The Regents are empowered to “register domestic and foreign institutions in terms of 
New York standards, and fix the value of degrees, diplomas and certificates issued by institutions 
of other states or countries and presented for entrance to schools, colleges and the professions in 
this state.” N.Y. Educ. Law § 210. Pursuant to this authority, the Regents have set requirements 
for earned undergraduate and graduate degrees. See 8 N.Y.C.R.R. § 3.47. 

The basic requirement is that “[n]o earned undergraduate or graduate degree shall be 
conferred unless the applicant has completed a program registered by the department [of 
Education].” 8 N.Y.C.R.R. § 3.47(a)(1). The Regents have established standards governing the 


One limit on the Regents’s authority is relevant to the issues raised in this case: “But no 
enactment of the regents shall modify in any degree the freedom of the governing body of any 
seminary for the training of priests or clergymen to determine and regulate the entire course of 
religious, doctrinal, or theological instruction to be given in such institution.” N.Y. Educ. Law § 
207. As a result, although the Regents have broad general regulatory authority over explicitly 
religious educational institutions, such as seminaries, they have no authority to judge the 
correctness of any religious teaching. See Warder v. Bd. of Regents, 53 N.Y.2d 186, 440 
N.Y.S.2d 875 (1981), cert, denied, 454 U.S. 1125 (1981) (denial of charter to seminary upheld 
when based on finding of secular, academic deficiencies). 
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eligibility of students to pursue undergraduate or graduate degrees, see 8 N.Y.C.R.R. 

§ 3.47(a)(2), and general standards applicable to all registered undergraduate and graduate 
degrees. See 8 N.Y.C.R.R. § 3.47(c), (d). Currently, the Regents have registered 150 different 
degree programs that may be offered by qualifying institutions in New York State, including 20 
in explicitly religious subjects, ranging from the S.M.B. degree for a Bachelor of Sacred Music 
to the S.T.D. degree for a Doctor of Sacred Theology. See 8 N.Y.C.R.R. § 3.50 (listing registered 
degrees). 

“[Ejvery curriculum creditable toward a degree offered by institutions of higher 
education” in New York State must be registered with SED. 6 See 8 N.Y.C.R.R. § 52.1(a)(1). 
Under authority granted by the Regents, the Commissioner has set standards for the registration 
of undergraduate and graduate curricula. See 8 N.Y.C.R.R. § 52.2. The Commissioner’s 
standards address such objective criteria as financial resources and physical plant and equipment, 
see 8 N.Y.C.R.R. § 52.2(a); sufficient, trained faculty, see id. § 52.2(b); minimum amounts of 
full-time equivalent study with adequately available course selections, see id. § 52.2(c); and 
various other requirements concerning admission to programs of study and administration. See 
id. § 52.2(d)-(f). “Registration or reregistration of a curriculum may be denied if the 
commissioner finds that curriculum, or any part thereof, not to be in compliance with statute or 
this Title.” 8 N.Y.C.R.R. § 52.2(1). 

The Commissioner and the Regents can refuse to register proposed degree programs if 
they fail to meet these secular, religion-neutral academic standards. See Moore v. Bd. of Regents, 
44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (upholding denial of registration for Ph.D. programs in 

All courses offered must be “part of a registered curriculum,” but individual courses are 
not themselves registered. See 8 N.Y.C.R.R. § 52.1(f); see also id. § 52.2 (describing registration 
standards). The institution must, however, describe courses offered in writing and state their 
subject matter and requirements. See 8 N.Y.C.R.R. § 52.2(c)(1). 
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English and History at the State University of New York at Albany based upon lack of sufficient 
faculty resources); Warder v. Bd. of Regents, 53 N.Y.2d 186, 440 N.Y.S.2d 875 (1981), cert, 
denied, 454 U.S. 1125 (1981) (upholding denial of charter to seminary based upon finding of 
secular, academic deficiencies). 

Beyond their regulatory role in higher education, the Regents and SED also have a 
financial role. Non-profit colleges and universities incorporated by the Regents, which maintain 
one or more registered degree programs and meeting various educational standards receive cash 
awards, known as “Bundy Aid,” see Excelsior Coll. v. N.Y. State Educ. Dep't, 306 A.D.2d 675, 
761 N.Y.S.2d 700 (3d Dep’t 2003), based solely on the number and type of earned degrees 
awarded. See N.Y. Educ. Law § 6401. 

These are the activities that, in plaintiffs view, violate the Establishment Clause. 

B. "Feminism" is Not a Religion for 

Purposes of the Establishment Clause 

Plaintiff appears to believe that some adherents of the secular viewpoint commonly 
kn own as “feminism” hold to it with the fervor often associated with religion. (PAC, 37-43) 
But the Constitution does not prohibit the establishment of, or protect the free exercise of, 
philosophies or viewpoints that share characteristics with religion; it prohibits the establishment, 
and protects the free exercise, of religion and only religion. “A way of life, however virtuous or 
admirable, may not be interposed as a barrier to reasonable state regulation ... if it is based on 
purely secular considerations; to have the protection of the Religion Clauses, the claims must be 
rooted in religious belief.” Wisconsin v. Yoder, 406 U.S. 205, 215 (1972); see also Thomas v. 
Review Bd., 450 U.S. 707, 713 (1981) (“Only beliefs rooted in religion are protected by the Free 
Exercise clause, which, by its terms, gives special protection to the exercise of religion.”). 

The Supreme Court, having clarified decades ago that the First Amendment’s Religion 
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Clauses apply only to religion, and abandoned earlier suggestions that they apply as well to 
secular beliefs functionally equivalent to religion, see U.S. v. Seeger, 380 U.S. 163, 166 (1965) 
and Welsh v. U.S., 398 U.S. 333, 340 (1970) (both expanding the Selective Service Act’s 
exemption for conscientious objectors to include objectors with non-religious moral or ethical 
beliefs and suggesting that a different reading might violate the Religion Clauses), has not since 
attempted to define “religion.” See Stanley Ingber, Religion or Ideology: A Needed Clarification 
of the Religion Clauses, 41 Stan. L. Rev. 233, 264 (1989) (“While explicitly acknowledging the 
need to distinguish religion from other belief systems, . . . the Court remains unwilling to 
commence the task.”). In the absence of cases requiring it to decide whether a given belief is 
“religious,” the Court can hardly be blamed for declining to take on “a difficult and delicate task.” 
Thomas, 450 U.S. at 714. But lower courts and commentators have struggled with the question, 
mainly in Free Exercise cases, though not, as relevant here, in Establishment Clause cases. 

The scholarly commentary on how or whether to define religion is voluminous. 7 Lower 
courts have evolved three-part tests, see Africa v. Commonwealth of Penn., 662 F.2d 1025, 1032- 
1036 (3d Cir. 1981), and ten-part tests, see U.S. v. Meyers, 93 F.3d 1475, 1482-85 (10 th Cir. 
1996). The Second Circuit has attempted a broad, but not boundless, definition in Free Exercise 
cases: 


The term “religion” was defined by the Supreme Court nearly 100 
years ago ... as having reference to a person’s views of his 
relationship to his Creator. This definition seems unduly narrow 
today. In every religion there is an awareness of what is called 
divine and a response to that divinity. . . . But, there are religions 
which do not positively require the assumption of a God, for 
example, Buddhism and the Unitarian Church. Hence a broader 


A summary of the scholarly literature can be found in Jeffrey Usman, Defining Religion: 
The Struggle to Define Religion Under the First Amendment and the Contributions and Insights 
of Other Disciplines of Study, 83 N. Dak. L. Rev. 123 (2007), citing and discussing the principal 
works appearing in the last few decades. 
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definition of the word religion - one which we think more 
accurately captures its essence - is that formulated by the 
pre-eminent American philosopher, William James, who said 
religion means: “the feelings, acts, and experiences of individual 
men in their solitude, so far as they apprehend themselves to stand 
in relation to whatever they may consider the divine.” ... In 
referring to an individual’s relation to what he considers the 
divine, Professor James used the word “divine” in its broadest 
sense as denoting any object that is godlike, whether it is or is 
not a specific deity. 

U.S. v. Moon, 718 F.2d 1210, 1226-27 (2d Cir. 1983) (internal citations omitted). 

One common thread in all these purported tests and definitions is that, in Free Exercise 
cases, what matters is the subjective perspective of the believer, not an objective examination of 
whether the purportedly religious belief is shared by others or doctrinally correct. See Patrick v. 
LeFevre, 745 F.2d 153, 157 (2d Cir. 1984) (“courts have jettisoned the objective, content-based 
approach previously employed to define religious belief, in favor of a more subjective definition 
of religion, which examines an individual’s inward attitudes towards a particular belief system”). 

This “expansive definition of religion has been developed primarily to protect an 
individual’s free exercise of religion, recognizing that an individual’s most sincere beliefs do not 
necessarily fall within traditional religious categories.” United States v. Allen, 760 F.2d 447, 450 
(2d Cir. 1985). “Free Exercise cases generally involve claims brought by individuals or groups 
claiming to belong to a cognizable religion,” Alvarado v. City of San Jose, 94 F.3d 1223, 1227 
(9th Cir. 1996), and thus necessarily involve determining whether the claimants’ beliefs are 
religious. 

In contrast, “Establishment cases usually, though not always, involve well known 
religions, because these are most likely to generate the dangers the clause is designed to prevent.” 
Alvarado, 94 F.3d at 1227; see also George C. Freeman III, The Misguided Search for the 
Constitutional Definition of “Religion ”, 71 Geo. L. Rev. 1519, 1563-64 (1983) (Establishment 
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Clause cases turn on the meaning of “establishment,” not the meaning of “religion”); Laurence 
H. Tribe, American Constitutional Law, p. 1187 (2d ed. 1988) (the meaning of “religion” rarely 
arises in Establishment Clause cases). But see Smith v. Bd. of Sch. Comm'rs, 665 F. Supp. 684 
(S.D. Ala.), rev’d, 827 F.2d 684 (11 th Cir. 1987) (district court erroneously held that “secular 
humanism” was a religion, that it was taught in schools, and that such teaching violated the 
Establishment Clause). 

In Establishment Clause cases, as opposed to Free Exercise cases, relying on the 
claimants’ beliefs about the religious character of the practice giving rise to litigation is 
problematic, especially where the claimants “ask [the court] to recognize as a ‘religion’ what that 
religion’s alleged adherents have not identified as such.” Allen, 760 F.2d at 450. In a Free 
Exercise case, claimants with a purely subjective and idiosyncratic viewpoint that is nevertheless 
religious put the government to the often manageable burden of accommodating objections to 
generally-applicable laws or government programs by, for example, paying unemployment 
insurance to persons whose religious beliefs prevent them from working on particular days, see 
Sherbert v. Verner, 374 U.S. 398 (1963); or at particular jobs, see Thomas v. Review Bd., 450 
U.S. 707 (1981); or exempting objecting students from flag salute ceremonies, see West Virginia 
Bd. of Educ. v. Barnette, 319 U.S. 624 (1943); or providing a particular diet, see Ford v. 
McGinnis, 352 F.3d 582 (2d Cir. 2003); or the time, place, and wherewithal to pray, see 
Salahuddin v. Coughlin, 993 F.2d 306 (2d Cir. 1993). In an Establishment Clause case, by 
contrast, the claimant seeks to stop the government from enforcing its laws or pursuing its 
programs at all. See, e.g., Engel v. Vitale, 370 U.S. 421 (1962) (state-sponsored prayer in public 
school); Edwards v. Aguillard, 482 U.S. 578 (1987) (teaching of “creation science” in public 
schools). 
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Government cannot function, however, if every individual can claim that some program 

or activity offends his or her subjective and idiosyncratic conception of “religion” and, in the 

name of the Establishment Clause, bring it to a halt. See Steven G. Gey, Why is Religion 

Special?: Reconsidering the Accommodation of Religion Under the Religion Clauses, 52 U. Pitt. 

L. Rev. 75, 154 (1990) (“applying the same broad definition in establishment cases could shut 

down the modern regulatory state”). The educational system is particularly vulnerable to claims 

that it violates the Establishment Clause by promoting some arguably religious teaching with 

which a plaintiff might disagree: 

Authorities list 256 separate and substantial religious bodies to 
exist in the continental United States. Each of them . . . has as 
good a right as this plaintiff to demand that the courts compel 
the schools to sift out of their teaching everything inconsistent 
with their doctrines. If we are to eliminate everything that is 
objectionable to any of these warring sects or inconsistent with 
any of their doctrines, we will leave public education in shreds. 

McCollum v. Bd. ofEduc., 330 U.S. 203, 235 (1948) (Jackson, J., concurring). This threat to the 

educational system is exponentially greater when the universe of potential claimants is expanded, 

as it has been in Free Exercise cases, beyond “separate and substantial religious bodies” to 

subjective and idiosyncratic individual religious or quasi-religious belief. Were it otherwise, by 

labeling any belief with which he or she disagrees a religion, any person would be able to 

prohibit any government conduct they choose. 

The Second Circuit, however, has pre-empted that exponentially expanded threat in 
Establishment Clause cases by defining “religion” for Establishment Clause purposes not 
subjectively and idiosyncratically, but objectively, as that which is conventionally recognized as 
“religion”: 


we adopt for establishment clause purposes the conventional, 
majority view, rather than the appellant’s view, of what is 
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religious and what is political. . . . That the Government 
advances what is, conceivably, someone’s religion, however, 
does not make what most citizens consider a political or 
military action a violation of the establishment clause. 

Allen, 760 F.2d at 450 (rejecting Establishment Clause defense to charge of destroying military 

property allegedly used to advance “religion” of “Nuclearism”). The Second Circuit’s approach 

recognizes that governments generally act in response to the desires of politically significant 

constituencies; if they do something that establishes “religion,” they generally do it in response to 

communally-recognized religious sentiment, not idiosyncratic, individual religious claims. It is, 

in addition, consistent with the Supreme Court’s holding that whether a government action has 

the primary effect of advancing religion is determined objectively, by whether a reasonable 

observer would perceive the practice as having that effect. See Cnty. of Allegheny v. ACLU, 492 

U.S. 573, 620, 635-36, 642-43 (1989); Altman v. Bedford Cent. Sch. Dist., 245 F.3d 49, 75 (2d 

Cir.), cert, denied, 534 U.S. 827 (2001). 

In Allen , anti-nuclear protesters alleged that "nuclearism" was a religion and the 

government's support of "pronuclear" entities violated the establishment clause. There, the 

Second Circuit found that a person's beliefs as to nuclear weapons was not a religion but a 

political belief. Here, similarly, feminism is, by the "conventional, majority view" not a religion 

for the purposes of the Establishment Clause. Therefore, the Establishment Clause claim would 

have to be dismissed, rendering amendment futile. 

C. Registration of Curricula and Degree Programs 

That Comply With Religion-Neutral Academic Standards 
Does Not Constitute an Establishment of Religion 

Whether “Feminism” is a religion or not, the actions of the Regents and the 

Commissioner in registering degree programs and approving curricula do not establish religion. 

Rather, the State applies secular, religion-neutral academic criteria to determine which 
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educational institutions - be they secular or religious - may offer what degrees in what subjects, 
both secular and religious. See N.Y.C.R.R. Part 52 (Commissioner’s Regulations). 

To survive an Establishment Clause challenge, government practices must: (1) “have a 
secular legislative purpose,” (2) have a “principal or primary effect. . . that neither advances nor 
inhibits religion,” and (3) “not foster an excessive government entanglement with religion.” 
Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971); see also Altman, 245 F.3d at 75. The State’s 
registration and approval of degree programs and curricula easily passes all three parts of the 
test. 

1. Secular Purpose: The question to be answered in determining whether the 
challenged activities have a secular purpose is “whether government’s actual purpose is to 
endorse or disapprove of religion.” Edwards v. Agui/lard, 482 U.S. 578, 585 (1987). The 
purpose of the State’s regulatory scheme for registering degree programs and approving curricula 
is apparent on its face. It is intended to insure educational quality. Nothing in it refers to 

o 

religion. The criteria governing whether to register a degree program - in either a secular or a 
religious subject - or to approve a curriculum, are objective, secular criteria designed to advance 
educational quality, and nothing else. See pp. 9-12, supra. Both secular and religious programs 
have been approved and both secular and religious programs have been disapproved, and for 
purely secular reasons each time. See Moore, 44 N.Y.2d 593, 407 N.Y.S.2d 452 (1978) (denying 
registration for Ph.D. programs in English and History); Warder, 53 N.Y.2d 186, 440 N.Y.S.2d 
875 (1981), cert, denied, 454 U.S. 1125 (1981) (denying charter to seminary). Nothing in the 
complaint suggests that this comprehensive, secular, religion-neutral scheme to assure 

o 

Except for N.Y. Educ. Law § 207, which denies the Regents and the Commissioner the 
power to interfere with the academic freedom of religious institutions to detennine religious 
orthodoxy. See fin. 5, supra. 
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educational quality is nevertheless intended to advance religion generally or any particular 
religion. Therefore, it passes the “secular purpose” test. 

2. Primary Effect: “For a law to have forbidden ‘effects’ under Lemon, it must be 
fair to say that the government itself has advanced religion through its own activities and 
influence.” Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v. 
Amos, 483 U.S. 327, 337 (1987) (emphasis in original). The State’s registering degree programs 
and approving curricula do not themselves advance religion. At most, they permit the academic 
teaching of religious subjects with some assurance of quality. It is by no means a foregone 
conclusion that the study even of explicitly religious subjects will enhance religious faith. See 
Bart D. Ehrman, God’s Problem: How the Bible Fails to Answer Our Most Important Question - 
Why We Suffer (2008) (prominent religious scholar explains how his scholarly explorations into 
the foundations of his faith led to loss of belief). Because the State’s activities neither advance 
nor inhibit religion, they pass the “primary effects” test. 

3. Entanglement: “[T]he First Amendment rests upon the premise that both 
religion and government can best achieve their lofty aims if each is left free from the other 
within its respective sphere.” McCollum, 333 U.S. at 212. Entanglement issues particularly arise 
when the State’s activities create the danger of “state inspection and evaluation of the religious 
content of a religious organization.” Larson v. Valente, 456 U.S. 228, 255 (1982). No such 
danger exists in this case. The regulations that the Regents and the Commissioner enforce do not 
require, authorize, or even permit, examination into the religious content of curricula or courses. 
See pp. 9-12, supra. The examination engaged in when determining whether to register a 
doctoral program in theology is the same type of examination required to detennine whether to 
register a doctoral program in American history. See Id., supra. If the institution has the proper 
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resources and systems (including a rationally-designed curriculum), its program is registered. 
The particular religion or religious subject matter taught, like the particular view on a secular 
subject, is irrelevant. 

The Commissioner and the Regents must review proposed programs before registering 
them, and may periodically review them for compliance with regulations, but that does not 
amount to excessive entanglement. See Bowen v. Kendrick, 487 U.S. 589, 615-17 (1988) (no 
excessive entanglement where government reviews adolescent counseling programs of religious 
institutions receiving government grants, reviews the materials used, and monitors the program 
by periodic visits). The State’s system for registering degree programs and curricula creates no 
danger of religious entanglement. 

D. Bundy Aid May be Given Even to 

Religious Institutions and Programs Without 

Violating the Establishment Clause 

Plaintiffs also contend that the Regents and Commissioner provide direct financial aid 
kn own as "Bundy Aid" to Columbia and Hofstra under Education Law § 6401, which "directly 
or indirectly benefits Columbia’s IRWG and Hofstra's Women’s Studies.” (PAC, 74, 161-62) 
Bundy aid is given to all qualifying institutions (including Columbia and Hofstra) per capita, 
based upon the graduates produced. See pp. 12-13, supra. 

It appears that plaintiff believes that the provision of financial assistance to the Columbia 
University and Hofstra University violates the Establishment Clause in some way. (PAC, H H 74- 
78, 161-63) Under the controlling Supreme Court precedent, it does not. 

Columbia and Hofstra are private, non-sectarian universities. Financial aid to private, 
non-sectarian universities presents no Establishment Clause problem. Universities may offer 
courses and majors in explicitly religious subjects without violating the Establishment Clause. 
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See Edwards v. Aguillard, 482 U.S. at 594. Even assuming that there is a “religion of Feminism,” 
and the women’s studies programs at Columbia and Hofstra teach about it - and the complaint 
alleges nothing more - aid to Columbia and Hofstra would not violate the Establishment Clause. 

Whatever plaintiffs theory may be, even direct financial aid to sectarian institutions that 
teach explicitly religious subjects presents no Establishment Clause issue so long as the aid: 

(1) has a secular purpose, (2) neither results in religious indoctrination by government nor 
defines its recipients by reference to religion, and (3) does not create excessive entanglement. 

See Mitchell v. Helms, 530 U.S. 793, 807 (2000); Agostini v. Felton, 521 U.S. 203, 222-23 
(1997). Because Bundy aid is given to all qualifying institutions of higher education, see p. 12, 
supra, and involves nothing more than the cutting of a check and periodic review to see that the 
qualifying institutions continue to qualify, there can be no serious question concerning either the 
first prong of the test, secular purpose, or the third prong of the test, entanglement. The only 
issues warranting discussion are whether Bundy aid results in religious indoctrination by 
government or defines its recipients by reference to religion. 

1. Religiously-Neutral Definition of Beneficiaries: Bundy aid is distributed to any 
qualifying institution of higher education, based solely on the number and type of degrees 
earned. See N.Y. Educ. Law § 6401(3). The religious affiliation, if any, of either the student or 
the institution is irrelevant. It cannot, therefore, be said that the State defines Bundy aid 
recipients by reference to religion. See Mitchell, 503 U.S. at 830 (upholding aid program directed 
to a “[bjroad array of schools eligible for aid without regard to their religious affiliations or lack 
thereof’ based on enrollment); Agostini, 521 U.S. at 231 (noting that Court has “sustained 
programs that provided aid to all eligible children regardless of where they attend school”). 

2. No Indoctrination by the Government: The key issue is whether an 
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institution’s use of government aid to indoctrinate students in religion is attributable to the 
government. See Agostini, 521 U.S. at 230. Where, as here, “the religious, irreligious, and a- 
religious alike are eligible for governmental aid, no one would conclude that any indoctrination 
that any particular recipient conducts has been done at the behest of the government.” Mitchell, 
530 U.S. at 809. 

Furthermore, because the aid is given in a non-discriminatory fashion and is based 
entirely on where students choose to go to college and whether they graduate, it follows that 
students’ private choices, not governmental action, determine whether the students are exposed to 
religious indoctrination. See Mitchell, 530 U.S. at 810 (“if numerous private choices, rather than 
the single choice of a government, detennine the distribution of aid pursuant to neutral eligibility 
criteria, then a government cannot, or at least cannot easily, grant special favors that might lead 
to a religious establishment”). If Bundy aid were distributed in a way that created incentives for 
students to prefer colleges or universities where they might undergo religious indoctrination, an 
Establishment Clause issue might arise, but “[t]his incentive is not present. . . where the aid is 
allocated on the basis of neutral, secular criteria that neither favor nor disfavor religion, and is 
made available to both religious and secular beneficiaries on a nondiscriminatory basis.” 

Agostini, 521 U.S. at 231. 

Private colleges and universities in New York State, whether secular or religious, receive 
the same dollar amount of Bundy aid per student, per degree. Aid distributed on this basis creates 
no economic incentive that would cause a student to prefer a religious over a secular school, or 
vice versa. The aid, if large enough, might create an incentive for a student to attend some 
college rather than none at all, but the Bundy aid distribution formula does not tilt the playing 
field or otherwise influence the students’ private choice of which college to attend. Using state 
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money to facilitate such private choice does not violate the Establishment Clause. “If aid to 
schools, even ‘direct aid,’ is neutrally available and, before reaching or benefitting any religious 
school, first passes through the hands (literally or figuratively) of numerous private citizens who 
are free to direct the aid elsewhere, the government has not provided any ‘support of religion.’” 
Mitchell, 530 U.S. at 816 (upholding government aid to private schools, including religious 
schools, distributed on the basis of enrollment). 

CONCLUSION 

For the reasons given, plaintiffs motion to vacate the judgment and amend the complaint 

should be denied, together with such further relief as the Court deems just and proper. 

Dated: New York, New York 
December 5,2011 


Respectfully submitted, 

ERIC T. SCHNEIDERMAN 
Attorney General of the 
State of New York 
Attorney for State Defendants 

By: 

/S/ 


CLEMENT J. COLUCCI 
Assistant Attorney General 
120 Broadway 

New York, New York 10271 

(212)416-8634 

Clement.Colucci@ag.ny.gov 
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U.S. Department of Justice 



United States Attorney 
Southern District of New York 


86 Chambers Street, 3 nl Floor 
New York, New York 10007 . 

December 5, 2011 


BY FACSIMILE (212) 805-0426 

Hon. Laura Taylor Swain 
United States District Judge 
United States District Court 
500 Pearl Street, Suite 755 
New York, New York 10007 

Re: Den Hollander v. Members of the Board of Regents, 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Swain: 

I write on behalf of the United States Department of Education and the Secretary of 
Education (collectively, “the Federal Defendants”) to oppose plaintiff Roy Den Hollander’s 
motion to vacate the judgment and amend the complaint [Docket No. 34]. The Federal 
Defendants respectfully request that the Court accept this letter in lieu of a formal opposition to 
plaintiffs motion, and enter this letter on the docket. 

This is plaintiffs now-third attempt to craft a complaint that survives the pleadings stage, 
and it is no more successful than his previous attempts. As the Court will recall, Plaintiff 
believes that federal (and state) funding provided for students at Columbia University violates the 
First Amendment’s Establishment Clause because the university has a women’s studies 
department, which teaches about feminism, and feminism — in plaintiffs singular view — is a 
religion. In Plaintiffs first action (“ Hollander F), the district court dismissed this action on the 
grounds that Plaintiff lacked standing to prosecute it, and because it was frivolous. See 
Hollander v. Inst, for Research on Women & Gender. , No. 08 Civ. 7286 (LAK) (KNF), 2009 WL 
1025960 (S.D.N.Y. Apr. 15, 2009) (report and recommendation), approved by Order (LAK) 
(S.D.N.Y. Apr. 24, 2009) (unpublished). 1 The Second Circuit upheld the district court’s decision 
on standing alone, and thus did not reach the frivolousness issue, though the Circuit indicated 
that it shared the district court’s skepticism on the merits of Plaintiff s bizarre theory. Hollander 
v. Inst, for Research on Women & Gender., 372 F. App’x 140, 142 (2d Cir. 2010). 


1 A copy of Judge Kaplan’s unpublished order was previously provided to this Court in 
connection with the Government’s briefing of its motion to dismiss. An additional copy can be 
provided to the Court upon request. 




Plaintiff then filed the second, instant action (“ Hollander IF), which added further 
allegations regarding his standing. This Court held, however, that the determination of his 
standing in the earlier case was res judicata and could not be relitigated upon new allegations in 
a second action. See [Docket No. 24] (report and recommendation), approved by 2011 WL 
5222912 (S.D.N.Y. Oct. 31, 2011). Judgment was entered dismissing this second action on 
October 31,2011. [Docket No. 3 0]. 

Plaintiff now seeks to vacate the judgment, pursuant to Federal Rules of Civil Procedure 
59 and 60, so that he can have a third crack at this complaint, by adding two additional plaintiffs. 
This request should be rejected for several reasons. Plaintiffs request does not satisfy the strict 
requirements for reopening a judgment, which are based on the important interest in finality. 
Even if Plaintiff s request were timely, his proposed complaint cannot be accepted because his 
claims plainly would not survive a motion to dismiss, because the addition of new plaintiffs does 
nothing to affect Plaintiffs own standing to bring this action nor does it cure the frivolous nature 
of the allegations themselves. 

As Plaintiff notes, “[a] party seeking to file an amended complaint postjudgment must 
first have the judgment vacated or set aside pursuant to Rules 59(e) or 60(b).” Williams v. 
Citigroup Inc., 659 F.3d 208, 213 (2d Cir. 2011) (internal quotation marks and brackets omitted). 
“[Considerations of finality do not always foreclose the possibility of amendment, even when 
leave to replead is not sought until after the entry of judgment.... [I]n view of the provision in 
[Federal Rule of Civil Procedure] 15(a) that leave to amend [a complaint] shall be freely given 
when justice so requires, it might be appropriate in a proper case to take into account the nature 
of the proposed amendment in deciding whether to vacate the previously entered judgment.” Id. 
(citations and internal quotation marks omitted). Thus, a determination of whether to permit 
Plaintiff to vacate the judgment requires an examination of how the Court would consider a 
timely motion to amend his complaint. Here, such a motion, as discussed below, would be 
doomed. 

As numerous courts have held, “Rule 15 does not permit a plaintiff [to] amend [] its 
complaint to substitute a new plaintiff in order to cure the lack of subject matter jurisdiction.” 
United States ex rel. Fed. Recovery Servs., Inc. v. Crescent City E.M.S., Inc., 72 F.3d 447, 453 
(5th Cir. 1995); accord Wright v. Dougherty County, 358 F.3d 1352, 1356 (11th Cir. 2004) 
(“Where a plaintiff never had standing to assert a claim against the defendants, it does not have 
standing to amend the complaint and control the litigation by substituting new plaintiffs, a new 
class, and a new cause of action.” (internal quotation marks omitted)); In re Enron Corp. Secs., 
Derivative & ERISA Litig., Nos. H-01-3624, H-04-4520, 2011 WL 5967239, 12 n.19 (S.D. Tex. 
Nov. 29, 2011) (“The general rule is that a plaintiff who lacks standing may not amend a, 
complaint to substitute a new plaintiff to cure a lack of jurisdiction because a plaintiff may not 
create jurisdiction by amendment where none exists.”); Zangara v. Travelers Indem. Co. of Am., 
No. 1:05CV731, 2006 WL 825231, at *3 (N.D. Ohio Mar. 30, 2006) (citing Zurich Ins. Co. v. 
Logitrans, Inc., 291 F.3d 528 (6th Cir. 2002)) (“[Plaintiffs] lack of standing precludes him from 
amending the complaint to substitute new plaintiffs and join a new defendant. More precisely, 
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his lack of standing divests this Court of subject matter jurisdiction necessary to even consider 
such a motion.”); Lans v. Gateway 2000, Inc., 110 F. Supp. 2d 1, 10 (D.D.C. 2000) (“[Wjhen a 
plaintiff never had standing to assert a claim against the defendant, plaintiff may not substitute a 
new plaintiff, a new defendant, or a new claim for the purpose of creating jurisdiction.”). 

And even if Plaintiff could somehow surmount this hurdle, his underlying claims would 
still fail because they are frivolous. “Amendment is futile when the proposed amendment is 
clearly frivolous, advances a claim legally insufficient on its face, or does not cure the 
deficiencies in the original complaint.” Cullen v. City of New York, No. 07-CV-3644 (CBA), 
2010 WL 6560742, at *14 (E.D.N.Y. July 13, 2010) (citing Arnold v. KPMGLLP, 334 F. App’x 
349, 352 (2d Cir. 2009)). As Judge Kaplan observed in his order dismissing Plaintiffs first 
action, “plaintiffs’ central claim is that feminism is a religion and that alleged federal and state 
approval of or aid to Columbia’s Institute for Research on Women & Gender therefore constitute 
a violation of the Establishment Clause of the First Amendment. Feminism is no more a religion 
than physics, and at least the core of the complaint therefore is frivolous.” The Second Circuit 
agreed, noting that it “share[d] ... the district court’s grave doubts” about the merits of 
Plaintiffs claim. Hollander I, 372 F. App’x at 142. Plaintiffs proposed new complaint makes 
no changes to the substance of his outlandish theory beyond the proposed addition of plaintiffs, 
and thus his motion can be denied on this ground as well. 2 

In sum, Plaintiffs motion to amend his complaint to add new plaintiffs ought to be 
denied. Should the Court deem that this opposition ought to be presented in formal motion 
papers, the Federal Defendants respectfully request the opportunity to do so. I thank the Court 
for its consideration of this matter. 


Respectfully, 


PREET BHARARA 
United States Attorney 


By: 



JEAN-DAVID BARNEA 
Assistant United States Attorney 
Telephone: (212) 637-2679 


cc: BY EMAIL-PDF 

Roy Den Hollander (pro se ) 
545 East 14th Street, 10D 
New York, NY 10009 


2 To the extent the Court reaches this issue, the Federal Defendants adopt by reference the 
arguments they made in Hollander I explaining why Plaintiffs First Amendment arguments lack 
any merit whatsoever. The relevant briefing was provided to the Court along with the Federal 
Defenadants’ motion to dismiss, and an additional copy can be provided to the Court upon 
request. 
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Clement J. Colucci (counsel for the New York State defendants) 

Assistant Attorney General 

New York State Department of Law 

120 Broadway 

New York, NY 10271 
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PRELIMINARY STATEMENT 


The Establishment Clause issue in this case is before the federal courts again because in 
the prior proceeding the courts chose to resort to the hyper-technical pleading requirements of 
the 19 th century when the slightest misstep would immediately and forever end an aggrieved 
party’s chance at justice. 

The putative class representative failed to include four words in the Den Hollander I 
complaint: “I am a taxpayer.” That’s it! Based on the absence of those four words, the Second 
Circuit threw the case into the street. 1 The Second Circuit did not bother to consider the obvious 
fact that the class representative was a taxpayer—after all he was admitted to practice in the 
Second Circuit and the complaint stated he was a resident of New York. What person living and 
working in this country does not have taxpayer status—none. The Second Circuit did not bother 
to consider using judicial notice to find the class representative was a taxpayer even though the 
Federal Defendants conceded such. And the Second Circuit did not bother to consider 
remanding the case to the district court for a hearing on whether the class representative was a 
taxpayer, which the Second Circuit had the power to do and the class representative requested. 

The question is why was the Second Circuit so determined to prevent even the 
appearance of rendering justice on the issue of whether Feminism is a religion aided by 
government? Because to do so would mean a modern-day excommunication from the Feminist 
Establishment—a barrage of personal attacks from Feminist ideologues, criticism from the 
media, and ostracism from the politically correct elite. The courts of the Second Circuit once 

1 In oral argument, the Second Circuit inferred that the complaint did not include the relevant 
State and Federal Statutes. That is wrong. The substance of those statutes were pleaded, but the 
statutes were not cited. “Affirmative pleading of the precise statutory basis for subject matter 
jurisdiction is not required if the complaint alleges facts to establish jurisdiction....” Moore’s 
Fed. Prac., § 8.03[3], 3 ed. (citations from 2d, 5 th , 7th, and 9 th Circuits omitted). 
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again confirmed that when it comes to protecting the rights of men, a case will never make it to 
trial unless it is to eliminate those rights. 

PREVIOUS PROCEEDINGS 

The State and Federal Defendants’ recounting of the prior action Den Hollander I are not 
fully accurate. 

In Den Hollander I, Magistrate Judge Fox never addressed the Establishment Clause 
claims and therefore never made a decision on taxpayer or non-economic standing. Nowhere in 
Magistrate Judge Fox’s Report and Recommendation does he even mention taxpayer or non¬ 
economic standing. (Den Hollander I, 08 Civ 7286, Docket Doc. 33). Magistrate Judge Fox 
only addressed standing under the Equal Protection Amendment and Title IX, which are not 
issues in this case. 

When District Court Judge Kaplan adopted Magistrate Judge Fox’s Report and 

Recommendation, he said in the first paragraph of his order: 

Having reviewed the amended complaint, the report and recommendation, and 
plaintiffs’ objections, I have concluded that there was no error and that the action 
should be and hereby is dismissed for lack of standing . Den Hollander /, 2009 
U.S. Dist. LEXIS 131582 *2 (S.D.N.Y. April 24, 2009)(emphasis added). 

He also held that “the Magistrate Judge did not reach the merits . ...” on the Establishment 

Clause claims. Id. at *4. So by adopting the Report and Recommendation, Judge Kaplan 

dismissed Den Hollander I for lack of standing under Equal Protection and Title IX. When 

Judge Kaplan did that, the court no longer had subject matter jurisdiction; that is, the authority to 

rule that the Establishment Clause claim was also dismissed on the merits under Rule 12(b)(6). 

“Jurisdiction, whether it be subject-matter or personal, concerns the authority of the court to hear 

and detennine the controversy.” Local 538 United Bhd. of Carpenters & Joiners v. U.S. Fid. & 

Guar. Co., 154 F.3d 52, 55 (2d Cir. 1998). Without it, a court lacks the power to adjudicate an 
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action. U.S. ex rel. Rudick v. Laird, 412 F.2d 16, 20 (2d Cir. 1969). So when District Court 

Judge Kaplan wrote in Den Hollander I at *4-5 that 

“Feminism is no more a religion than physics, and at least the core of the 
complaint is frivolous. . . . The Establishment Clause claims are dismissed also 
on the alternative ground that they are absurd and utterly without merit,” 

the court had no jurisdiction to make such a decision. 

As for the Second Circuit’s decision, the only Establishment Clause standing issue it 

addressed was the plaintiffs failure to include in his complaint the words “I am a taxpayer.” 

Den Hollander I, 372 Fed. App’x 140, 142 (2d Cir. 2010). The Second Circuit never reached a 

decision on the Establishment Clause non-economic standing issue. 

The Second Circuit also never reached and never even considered the issue of whether 

Feminism—as with other moral and ethical belief systems that impose a duty of conscience, 

Welsh v. U.S., 398 U.S. 333, 339-340 (1970)—is a religion under the Establishment Clause 

analyzes of the U.S. Supreme Court and the Third, Fourth, Eighth, Ninth, and Tenth Circuit 

Courts. And the Second Circuit clearly did not infer that the application of such analyzes to 

Feminism was “bizarre,” as the Federal Defendants claim. {Fed. Opp. Ltr. p. 1). 

What is bizarre, however, is the Federal Defendants stating this Court found that res 

judicata applied to this action. This Court and the Magistrate based their grant of summary 

judgment on collateral estoppel -not res judicata. “[T]he Report unambiguously recommends 

dismissal of the entire Complaint on the ground of collateral estoppel making a ruling on res 

judicata unnecessary.” {Order, p. 4). “Thus, collateral estoppel bars Plaintiffs attempt to re- 

litigate his standing to bring an Establishment Clause claim . . . {Order, p. 6). Collateral 

estoppel and res judicata are not the same and the Federal Defendants failure to understand the 


3 



grounds for this Court and the Magistrate’s decision calls into question the reliability of their 
arguments concerning this motion. 

The Federal Defendants also disingenuously claim that the motion to amend is the “third 
attempt to craft a complaint. . . {Fed. Opp. Ltr. p. 1). The plaintiff did turn the original 
complaint into a verified complaint by adding the declared under penalty of perjury language so 
that it could be considered by Magistrate Pitman in the summary judgment proceeding that he 
ordered. That was the only change to the original complaint as the Federal Defendants know 
because they received a copy of the June 27, 2011 letter which notified Magistrate Pitman of that 
sole change. Substantively speaking, this motion is the first effort to amend the complaint. 

Further, the Federal Defendants even missed the changes in the proposed amended 
complaint. The Federal Defendants still claim that the Establishment Clause issue is one of 
“federal. . . funding provided for students at Columbia University . . . .” {Fed. Opp. Ltr. p. 1). 
That is wrong. The Notice of Motion plainly states the amended complaint deletes “prior 
allegations pertaining to certain New York State and federal student aid programs . . . .” 

ARGUMENTS 

POINT I, newly discovered evidence and manifest injustice are two grounds for vacating. 

The heart of the State Defendants’ argument is that the plaintiffs motion to vacate and 
amend “fails to so much as mention any grounds . . . .” {State Memo. Opp., p.5). The grounds 
that the motion relies on are the U.S. Supreme Court case Foman v. Davis, 371 U.S. 178 
(1962)(Goldberg, J.), and the Second Circuit cases Williams v. Citigroup Inc., 2011 U.S. App. 
LEXIS 16526 (2d Cir. August 11, 2011) and Ruotolo v. City of New York, 514 F.3d 184 (2d Cir. 
2010). The State Defendants ignore all three cases. The cases hold that “[i]f the underlying facts 
or circumstances relied upon by a plaintiff may be a proper subject of relief, he ought to be 
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afforded an opportunity to test his claim on the merits.” Foman at 182. The decision for this 
Court then is whether the accurate facts, not those spun by the State and Federal Defendants, 
depict circumstances concerning an important issue of our time in which justice, or at least the 
appearance of such, requires a hearing on the merits. As Mr. Justice Frankfurter said, “justice 
must satisfy the appearance of justice.” Offut v. United States, 348 U.S. 11, 14 (1954). 

The State Defendants take a one-dimensional, technical approach by arguing that this 
Court should first decide whether to vacate, and only after deciding to vacate, then decide 
whether to allow leave to amend the complaint. {State Memo. Opp., pp. 5-7). In trying to 
narrow the Court’s discretion and equitable powers to vacate a judgment, the State Defendants 
declare without any citations that newly discovered evidence does not include newly discovered 
parties willing to testify. “Evidence, broadly defined, is the means from which an inference may 
logically be drawn as to the existence of a fact. . . .” Black’s Law Dictionary, 9 th ed. (quoting 
31A C.J. S. Evidence § 3, at 67-68 (1996)). With the two new plaintiffs in the case, the logical 
inference is that the ultimate fact of collateral estoppel does not apply; therefore, summary 
judgment based on collateral estoppel would be obviated and the case would continue. 

The State Defendants also claim the plaintiff does not raise any “manifest injustice” 
resulting from this Court’s Order because the two new plaintiffs will still be able to bring a 
plenary action, which they intend to do if this motion fails. {State Memo. Opp., p. 7). But what 
of the manifest injustice already leveled against not just the class representative and the two 
newly proposed plaintiffs, but all those men, members of the putative class, who tied their hopes 
for equity in higher education to this case and the prior one. Through the international media and 

2 The State Defendants assert that even with the addition of the two new plaintiffs, the current 
plaintiff would still lack standing. {State Memo. Opp. p. 7). The State Defendants, however, cite 
for authority to a case dealing with the requirements for F.R.C.P 60(b), which they admit in their 
Opposition at 5 n.4 does not apply to this motion. 
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World Wide Web, they have witnessed the preeminent federal circuit judiciary of the first 
country ever to place human rights over governmental might, treat men as a group of non¬ 
humans whose rights are to be abrogated time and again through mere technicalities and re¬ 
writing of the facts. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by 
stigmatizing members of the disfavored group as ‘innately inferior’ and therefore 
as less worthy participants in the political community, ... can cause serious 
noneconomic injuries to those persons who are personally denied equal 
treatment....” Hecklerv. Mathews, 465 U.S. 728, 739-740 (1984). 

POINT II, this Court has the power to vacate its prior Order and allow amendment of the 
complaint to prevent summary judgment based on collateral estoppel. 

The State and Federal Defendants cite to cases—none from Second Circuit courts— 

which they claim hold that when a court grants summary judgment by applying collateral 

estoppel to the issue of standing, that court cannot (1) alter or amend its decision under Fed. R. 

Civ. P. 59(e) and (2) then allow amendment to the complaint so as to eliminate the use of 

collateral estoppel as the basis for summary judgment. According to the Defendants, nothing 

can change the original decision—not change in controlling law, not newly discovered evidence, 

not clear legal error, and not manifest injustice. In sum, nothing under the sun can change that 

decision—clearly an absurd result. 

The Second Circuit, however, has held that 

Once subject matter jurisdiction is ’cured’ by an amendment, courts regularly have 
treated the defect as having been eliminated from the outset of the action. In other 
words, where a change in parties, necessary to the existence of jurisdiction, is 
appropriate and is made (even on or after appeal), appellate courts have acted as if 
the trial court had jurisdiction from the beginning of the litigation. 


3 None of the cases cited by the defendants deal with collateral estoppel or Rule 59(e) and only 
one district case in the D.C. Circuit, Laris v. Gateway 2000, Inc., 110 F. Supp. 2d 1 (D.D.C. 
2000), deals with Rule 60(b). The court in Lans denied a Rule 60(b) motion because the 
purported newly discovered was not newly discovered, which is not the case here. 
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Le Blanc v. Cleveland, 248 F.3d 95, 99 (2d cir. 2001)(quoting E.R. Squibb & Sons, Inc. v. 

Lloyd's & Co., 241 F.3d 154, 163 (2d Cir. 2001). The addition of the two new plaintiffs would 
be as if the original complaint included them as named plaintiffs. So, regardless of what the 
Court does regarding Den Hollander, the two new defendants will not be denied standing on 
collateral estoppel grounds. Therefore, the case cannot be tenninated through summary 
judgment based on collateral estoppel. 

POINT III, the Defendants improperly move for dismissal under Fed. R. Civ. P. 12(b)(6). 

The State and Federal Defendants argue that even if this Court vacated its prior order and 
granted amendment to the complaint, the amended complaint would be dismissed anyway under 
Fed. R. Civ. P. 12(b)(6). (State Memo. Opp., pp. 8, 9; Fed. Opp. Ltr. p. 2, 3). 

The State Defendants’ Opposition at 9 to 23 is nearly an exact copy of most of the State’s 
memorandum of law in support of its motion to dismiss that was initially submitted to Magistrate 
Judge Pitman. The Federal Defendants refer this Court to their motion to dismiss papers also 
submitted to Judge Pitman. (Fed. Opp. Ltr., p. 3 n.2). 

No ruling under Rule 12(b)(6) has even been made either in Den Hollander I or Den 
Hollander II. So, the State and Federal Defendants must now be making motions for such a 
dismissal; otherwise, they would be asking this Court to skip the procedural due process required 
for detennining dismissal and jump right to the result that they want. 

The current procedure in determining dismissal under Rule 12(b)(6) requires the 
application of a “plausibility standard.” The plausibility standard requires “a complaint with 
enough factual matter (taken as true) to suggest that” the elements of the cause of action are 
satisfied. Arista Records LLC v. Doe, 604 F.3d 110, 120 (2d Cir. 2010)(quoting Bell Atl. Corp. 
v. Twombly, 550 U.S. 544, 556 (2007)). A court’s determinations are context-specific. Ashcroft 
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v. Iqbal, 129 S. Ct. 1937, 1950 (2009); South Cherry St., LLC v. Hennessee Group LLC, 573 
F.3d 98, 110 (2d Cir. 2009). 

The procedure begins with “taking note of the elements a plaintiff must plead to state a 
claim .. Iqbal, 129 S. Ct. at 1947, then proceeds in two steps: (1) Identifying the specific 
allegations in a complaint that are not entitled to the presumption of truth. Iqbal, 129 S. Ct. at 
1950-1951; Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Those are statements that cut 
and copy the elements of a cause of action; that is, they are conclusory. Twombly, 550 U.S. at 
555. (2) Next, the analysis considers the remaining factual allegations in a complaint as true and 
detennines if they plausibly—not probably but more than possibly— infer that the defendant is 
liable for the misconduct alleged. Iqbal, 129 S. Ct. at 1950; Twombly, 550 U.S. at 556; Hayden 
v. Paterson, 594 F.3d at 161. In doing so, the courts “draw[] all inferences in favor of the 
plaintiff,” In re DDAVP Direct Purchaser Antitrust Litig., 585 F.3d 677, 692 (2d Cir. 2009), and 
a complaint cannot be dismissed based on a judge’s or opposing counsel’s disbelief of the factual 
allegations even if it strikes them that actual proof is improbable. Twombly, 550 U.S. at 555-56. 

If the State and Federal Defendants are not making motions for Rule 12(b)(6) dismissal, 
then they are asking this Court to skip this required procedure and make finding’s based on their, 
and they hope this Court’s personal beliefs, that perhaps Feminism is no more a religion than 
physics and the State Defendants’ major policy statement Equity for Women in the 1990s, 
Regents Policy and Action Plan, Background Paper (1993), which the Federal Defendants help 
enforce with federal dollars, does not institutionalize Feminism in higher education. Such a 
request ignores the fundamental fairness required by procedural due process. “Indeed, in a 
broader sense, an underlying assumption of the rule of law is the worthiness of a system of 
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justice based on fairness to the individual.” Regents of University of California v. Bakke, 438 
U.S. 265, 319 n. 53 (1978). 

The State Defendants cite to three cases that they claim do not require observance of the 
procedure cited in Iqbal. (State Memo. Opp. pp. 8 to 9). Those cases, however, were decided 
before Iqbal and are factually inapposite. 4 

The Federal Defendants deceptively disguise their request for circumventing Rule 
12(b)(6) procedures by quoting from a magistrate’s opinion in the Eastern District of New York 
that “[ajmendment is futile when the proposed amendment is frivolous . . . .” Cullen v. City of 
New York, 2010 WL 6560742 *14 (E.D.N.Y. July 13, 2010)(citation omitted); (Fed. Opp. Ltr., p. 
3). What they left out was that both the Magistrate Judge and the District Court Judge in Cullen 
relied on the proposed amended complaint to resolve a Rule 12(b)(6) motion and that both 
Judges applied the required procedure of Iqbal to the proposed amended complaint in reaching 
their decision to dismissed. “The Magistrate Judge relies on the amended complaint in its 
analysis of defendants’ motion to dismiss, and the Court will likewise treat the amended 
complaint as the operative complaint for purposes of resolving this motion.” Cullen v. City of 
New York, 2011 U.S. Dist. Lexis 44867 at *3 n.l (E.D.N.Y. April 26, 201 l)(citations omitted). 
The District Judge in Cullen proceeded to apply the Iqbal procedure at a point in the proceedings 
when much of the discovery had already taken place: “Iqbal identifies a ‘two-pronged’ approach 
to determining the sufficiency of a complaint.” Cullen at *5. No discovery has occurred in 
either Den Hollander I or Den Hollander II. 

4 Lucente v. IBM Corp., 310 F.3d 243 (2d Cir. 2002) involved a change of legal theory. Nett is v. 
Levitt, 241 F.3d 186 (2d Cir. 2001), a fraud case in which two years of discovery had failed to 
produce evidence, and Dougherty v. North Hempstead Board of Zoning Appeals, 282 F.3d 83 (2d 
Cir. 2002), dealt with the application of the ripeness doctrine to equal protection and due process 
claims. 
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The Federal Defendants then engage in another rouge inferring that Judge Kaplan in Den 
Hollander I legally dismissed the Establishment Clause claims under Rule 12(b)(6). {Fed. Opp. 
Ltr., p. 3). As stated above, when Judge Kaplan expressed his personal opinion about Feminism, 
his court no longer had jurisdiction over the case Den Hollander I. The Federal Defendants 
would have us believe that America is no different than an Orwellian Oceania where government 
officials decree what people must believe as true without any evidence or fairness of procedure. 

CONCLUSION 

“In a government like ours, entirely popular, care should be taken in every part of the 
system, not only to do right, but to satisfy the community that right is done.” Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 172 n. 19 (1951)(Frankfurter J., 
concurring)(quoting 5 The Writings and Speeches of Daniel Webster, 163). By vacating the 
October 31, 2011 Order and granting leave to amend, at least a fair number of those in the 
minority of that community will again begin to believe that this social order has the capacity to 
do the right thing. 

Dated: New York, N.Y. 

December 10, 2011 

/S/ 


Roy Den Hollander (RDH 1957) 
Plaintiff and attorney 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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PRELIMINARY STATEMENT 


District Court Judge Laura Taylor Swain ruled that her court lacked subject 
matter jurisdiction to allow the post-judgment amendment of the Complaint that 
would add two new plaintiffs or substitute the two new plaintiffs for the original 
plaintiff (“Den Hollander”) in this case, Den Hollander II. Prior to a motion to 
vacate and the motion to amend by Den Hollander, Judge Swain had granted 
summary judgment for the defendants-appellees based on Den Hollander being 
collaterally estopped from litigating standing. 

Ironically, in the earlier case Den Hollander /, Second Circuit Judge Chester 
J. Straub, in oral argument, criticized attorney Den Hollander for not trying to 
amend the complaint post-judgment in that case, which had been disposed of for 
Den Hollander’s lack of standing: 

Judge Straub : Did you ask [for] a further amendment after the court said 
there was no standing? 

Den Hollander. No at that point, the moment that I learned about the 
standing was the decision of the court. . . . 

Judge Straub: But did you ask? 

Den Hollander: No, I did not your honor. 

Judge Straub: [B]ut you first had the Magistrate judge’s report. 

Den Hollander: That’s correct your honor. 

Judge Straub: You objected to that but you didn’t ask therein [for] leave to 
amend should the district court hold against you. 

Den Hollander: No I did not. . . objected to. . . . 

Judge Straub: The second time after he [District Judge Kaplan] did hold 
against, you didn’t come back and say give me a chance to amend. 

Den Hollander: That’s correct.... 

Judge Straub: Are you a lawyer . . . ? 
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(Transcript of oral argument before the Second Circuit in Den Hollander I on April 
8, 2010, pp. 9, 10, App. 80). 

It appears that whether a federal court can amend a complaint post-judgment 
that was disposed of for lack of standing depends on whether it will aid that court 
in ridding itself of bothersome men fighting for their rights violated by the 
government’s preferential treatment of females. 

SUBJECT MATTER JURISDICTION 

The Southern District Court had jurisdiction under 28 U.S.C. § 1331, and the 
Second Circuit has jurisdiction under 28 U.S.C. § 1291. 

Judge Swain’s Order of October 31, 2011, App. 165, which accepted in its 
entirety Magistrate Henry B. Pitman’s Report and Recommendation of July 1, 
2011, App. 126, granted summary judgment for the defendants-appellees on the 
ground that collateral estoppel applied to the issue of Den Hollander’s standing 
under the Establishment Clause. 

Judge Swain’s Memorandum Order of May 21, 2012, App. 205, denied two 
post-judgment motions by Den Hollander to (1) vacate the October 31, 2011, 

Order and judgment and (2) amend the Complaint by adding two new plaintiffs 
with Establishment Clause standing, or, in effect, substituting the two new 
plaintiffs for Den Hollander, and adding their factual allegations. 

Judge Swain’s Order was entered on October 31, 2011, App. 171, the 
Memorandum Order was entered on May 21, 2012, (Docket No. 44), App. 11-12, 
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the Notice of Appeal was filed on June 11, 2012, App. 214, and the Pre-Argument 
Statement was filed by paper on June 11, 2012 and ECF on June 26, 2012. 

This is an appeal from the lower court’s final orders. 

STATEMENT OF ISSUES FOR REVIEW 

1. Under Fed. R. Civ. P. 59(e), does newly discovered evidence to vacate a 
district court judgment include statements in a verified amended complaint by 
newly-discovered plaintiffs? 

2. Will Judge Swain’s failure to vacate her October 31, 2011, Order result in 
a manifest injustice? 

3. When a district court disposes of an action for lack of subject matter 
jurisdiction, can that same court cure the jurisdictional defect by allowing the 
amendment of the original complaint to add new plaintiffs, or, in effect, to 
substitute new plaintiffs for the original plaintiff? 

4. Did the lower court fail to comply with the requirements of Foman v. 
Davis, 371 U.S. 178 (1962), and Ashcroft v. Iqbal, 556 U.S. 662 (2009), by not 
providing a plausibility analysis that the proposed November 19, 2011, Amended 
Complaint would inevitably be dismissed under Rule 12(b)(6)? 

5. Did the district court err in finding that collateral estoppel prevented Den 
Hollander from litigating the issues of non-economic injury and taxpayer injury for 
Establishment Clause standing? 
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STATEMENT OF THE CASE 


This is a putative class action seeking declaratory and injunctive relief 
against defendants-appellees the Board of Regents of the University of the State of 
New York and its Chancellor, the New York State Commissioner of the 
Department of Education, and the President of the New York State Eligher 
Education Services Corporation (collectively, the “State”) and the U.S. Department 
of Education and its Secretary (collectively, “USDOE”). The State and USDOE 
are alleged to violate the Establishment Clause of the First Amendment by aiding 
the new-age religion “Feminism” in higher education in New York State and 
particularly at Columbia University (“Columbia”) and its Institute for Research on 
Women & Gender (“IRWG”). 

The Establishment Clause is violated by (1) the State propagating and 
entangling itself with the religion Feminism by requiring higher educational 
programs to conform to Feminist tenets as mandated by its policies, such as the 
State’s Equity for Women in the 1990s, Regents Policy and Action Plan (1993), 
and using State tax dollars to enforce such conformity, (2) USDOE providing 
federal tax dollars to the State that are used to enforce the State’s policies, such as 
Equity for Women in the 1990s, Regents Policy and Action Plan (1993), and (3) the 
State and USDOE providing funding to Columbia’s IRWG, which promotes the 
religion Feminism. 
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Judge Swain accepted Magistrate Pitman’s Report and Recommendations, 
App. 126, No. 10 Civ. 9277, 2011 U.S. Dist. LEXIS 126375 (S.D.N.Y. July 1, 
2011), and granted the State and USDOE summary judgment on October 31, 2011, 
Judge Swain’s Order, App. 165, No. 10 Civ. 9277, 2011 U.S. Dist. LEXIS 125593, 
2011 WL 5222912 (S.D.N.Y. October 31, 2011). Judge Swain and Magistrate 
Pitman found that the issues of non-economic injury and taxpayer injury under 
Establishment Clause standing had been previously raised, litigated, and decided 
against Den Hollander in the prior case, Den Hollander I, and those decisions were 
necessary for the judgment in that case. As a result, both judges ruled that 
collateral estoppel prevented Den Hollander from litigating non-economic injury 
and taxpayer injury in this case, Den Hollander II. 

Den Hollander made two post-judgment motions: (1) to vacate Judge 
Swain’s October 31, 2011, Order and (2) to amend the Complaint by adding, or, in 
effect, substituting two new plaintiffs who did have Establishment Clause standing 
and for whom collateral estoppel did not apply. Judge Swain in a Memorandum 
Order denied the motion to vacate by ruling that the statements of newly- 
discovered plaintiffs and the new plaintiffs themselves were not new evidence, and 
denied the motion to amend by ruling that because her Order disposed of Den 
Hollander II for lack of subject matter jurisdiction—no standing, her court did not 
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have subject matter jurisdiction to add new plaintiffs, or, in effect, substitute new 
plaintiffs for Den Hollander. 

In the May 21, 2012, Memorandum Order, Judge Swain did not articulate 
her analysis but rather referred to pages in the State and USDOE’s opposition 
papers as her opinion. {Memorandum Order, p. 2, App. 206, No. 10 Cv 9277 
(S.D.N.Y. May 21, 2012)(referred to the State’s Opposition Memorandum pp. 5-8 
and USDOE’s Opposition Letter pp. 1-2)). 

STATEMENT OF FACTS 

On August 18, 2008, Den Hollander commenced a lawsuit, Den Hollander I, 
against the State, USDOE, and Columbia for violations of Title IX of the 
Education Amendments of 1972, Equal Protection under the Fifth and Fourteenth 
Amendments of the U.S. Constitution, the Establishment Clause of the First 
Amendment, and the N.Y. Civil Rights Law § 40-c. 

In Den Hollander I, Magistrate Fox recommended dismissal for lack of 
standing under Title IX and Equal Protection but never reached the Establishment 
Clause standing issues of non-economic injury and taxpayer injury. (Fox’s Report 
and Recommendation, pp. 6-10, App. 73-77, No. 08 Civ. 7286, 2009 U.S. Dist. 
LEXIS 34942, 2009 WL 1025960 (S.D.N.Y. April 15, 2009)). 

District Court Judge Kaplan accepted Magistrate Fox’s Report and 
Recommendation, ruling that “[hjaving reviewed the amended complaint, the 
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report and recommendations, and plaintiffs’ objections, I have concluded that there 


was no error . . in the Report and Recommendation. (Kaplan Order, Den 
Hollander I, p. 1, App. 78, No. 08 Civ. 7286, 2009 U.S. Dist. LEXIS 131582 
(S.D.N.Y. April 23, 2009)). 

Judge Kaplan’s only reference to the Establishment Clause action followed 

his adoption of the Report and Recommendation. His remarks did not touch on 

Establishment Clause non-economic injury or taxpayer injury: 

Finally, although the Magistrate Judge did not reach the merits, it 
bears noting that plaintiffs’ central claim is that feminism is a religion 
and that alleged federal and state approval of or aid to Columbia’s 
Institute for Research on Women and Gender therefore constitute a 
violation of the Establishment Clause of the First Amendment. 

Feminism is no more a religion than physics, and at least the core of 
the complaint therefore is frivolous. . . . The Establishment Clause 
claims are dismissed also on the alternative ground that they are 
absurd and utterly without merit." 

(Kaplan Order, Den Hollander I, p. 2, App. 79). 

On appeal to the Second Circuit, a court addressed for the first time the issue 

of taxpayer standing under the Establishment Clause during oral argument on April 

8, 2010. (Transcript, pp. 2- 3, 5-8, 10 App. 81-82, 84-87, 89). On April 16, 2010, 

the Second Circuit’s Summary Order affirmed the lower court’s decision in Den 

Hollander I of no standing under Title XI and Equal Protection and added “[n]or 

has plaintiff made out the requirements for taxpayer standing for his Establishment 

Clause claim.” Summary Order, pp. 3-4, App. 93-94, 372 Fed. Appx. 140 (2d Cir. 
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2010). The Second Circuit did not address in oral argument or its summary order 
non-economic injury under the Establishment Clause. 

Den Hollander commenced this action, Den Hollander II, on December 13, 
2010, alleging only that the State and USDOE violated the Establishment Clause 
by aiding the religion Feminism in higher education, including at Columbia and 
IRWG. 

In Den Hollander II, Magistrate Pitman issued a Report and 
Recommendation holding that collateral estoppel prevented litigating non¬ 
economic injury and taxpayer injury under Establishment Clause standing because 
in Den Hollander I “Magistrate Judge [Fox] issued a Report and Recommendation 
that recommended a dismissal of all claims for lack of standing. . . ,” and “District 
Judge [Kaplan] adopted the Report and Recommendation and dismissed the action 
for lack of standing ....’” (Pitman Report and Recommendation, pp. 8, App. 133). 
Magistrate Pitman’s statement was inaccurate and misleading. Magistrate Fox’s 
Report and Recommendation never reached either non-economic injury or taxpayer 
injury under the Establishment Clause, so Judge Kaplan’s adoption of it could not 
have either. 

In Den Hollander II, Judge Swain adopted Magistrate Pitman’s “[r]eport in 
its entirety,” Swain Order, pp. 6, App. 170, and mistakenly ruled that collateral 
estoppel applied to the issues of both non-economic injury and taxpayer injury 
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under the Establishment Clause. Judge Swain said, “The issue of Plaintiffs 
standing to litigate his Establishment Clause and related claims . . . was decided 
against him in Den Hollander I.” (Swain Order, pp. 5, App. 169). 

Following the entry of Judge Swain’s Order, Den Hollander found two New 
York State residents willing to add their names as plaintiffs to this suit, Den 
Hollander II, with one factually alleging non-economic and taxpayer standing and 
the other taxpayer standing. On November 21, 2011, Den Hollander moved that 
Judge Swain’s Order of October 31 st be vacated and also moved that the Judge 
allow amendment of the Complaint to add, or, in effect, substitute the two new 
plaintiffs: Lt. Col. (Retired) Michael G. Leventhal and attorney Michael P. 

Schmitt, along with their factual allegations. Because Den Hollander filed the 
motion to vacate within 28 days of the entry of judgment, it is properly considered 
a motion to alter or amend under Fed. R. Civ. P. 59(e). See 12A C. Wright, et al, 
Federal Practice and Procedure, Civil, § 1489 (3d ed. 2010). 

On May 21, 2012, Judge Swain denied both motions “for substantially the 
reasons set forth in pages 5 - 8 of the State Defendants’ Opposition Memorandum 
of Law and pages 1 - 2 of the Federal Defendants’ opposition letter . . . .” (Swain 
Memorandum Order, p. 2, App. 206). 

By adopting sections of the State and USDOE’s oppositions for her decision, 
Judge Swain ended up holding that once she disposed of the case Den Hollander II 
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for lack of standing due to collateral estoppel, her Order could not be vacated 
under Fed. R. Civ. P. 59(e) because new evidence did not include the factual 
allegations in a verified complaint of the newly-discovered plaintiffs and did not 
included the new plaintiffs as well. In addition, she held that her court did not 
have subject matter jurisdiction to allow amendment of the Complaint under Fed. 
R. Civ. P. 15. to add, or, in effect substitute, new plaintiffs that would cure 
standing, and that the amendment would have been dismissed under Rule 12(b)(6) 
anyway. 

SUMMARY OF THE ARGUMENTS 

The Memorandum Order’s reference to the State and USDOE’s papers in 
order to fix Judge Swain’s reasoning in a tangible form rather than using her own 
articulation has the same practical effect of a summary order by a court of appeals. 
A summary order has no precedential effect, so it does not matter whether the law 
and analysis used is right or wrong because it cannot come back to haunt a court of 
appeals. 

Whatever precedential value may be accorded Judge Swain’s Memorandum 
Order, it remains in effect hidden because Lexis and Westlaw keyword searches 
concerning new evidence, post-judgment amendments, standing, jurisdiction, 

Rules 59 and 15, and collateral estoppel will not find it. So for all practical 
purposes, it is the same as a Second Circuit summary order. This procedure of 
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referring to a party’s papers for its analysis allows the Southern District Court to 
arbitrarily rule against dissidents and minorities 1 without the same reasoning or 
invented law being used against those they personally agree with in future cases. It 
is an authoritarian prerogative that supposedly ended with the Magna Carta , 2 

The statements of the two new plaintiffs in the verified amended complaint 
are new evidence; therefore, the lower court’s Order can be vacated. 

The amendment adding the new plaintiffs, or, in effect, substituting them for 
Den Hollander will relate back to when the original Complaint was filed. That 
means on December 13, 2010, they are parties in the proceeding, and the lower 
court has the power to determine whether it has subject matter jurisdiction— 
whether the plaintiffs have standing. So even with the lower court throwing Den 
Hollander out on collateral estoppel grounds, it cannot grant summary judgment to 
the State and USDOE on the basis of collateral estoppel against the two new 
plaintiffs because collateral estoppel does not apply to them. They were never 
parties, nor privies, nor members of the putative class in Den Hollander I. 

Collateral estoppel does not apply to the issue of non-economic injury under 
Establishment Clause standing because it was never addressed by any judge in Den 
Hollander I; therefore, it was never decided. As for taxpayer injury, collateral 

1 Men comprise a little over 49% of the population. 

2 Lord Denning described the Magna Carta as “the foundation of the freedom of the individual 
against the arbitrary authority of the despot.” Danziger & Gillingham, 1215: The Year of Magna 
Carta, p. 278, paperback ed. 2004. 
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estoppel does not apply because (1) it was never addressed by Magistrate Fox or 
Judge Kaplan in Den Hollander I, and (2) although taxpayer injury was raised in 
the Second Circuit, litigated and decided, that issue was not properly before that 
Court; therefore, its statements concerning taxpayer injury are a nullity. 

The best result from construing the proceedings in favor of the State and 
USDOE in Den Hollander I is that there exists uncertainty over whether non¬ 
economic injury and taxpayer injury were actually or properly determined, and 
uncertainty is not good enough for collateral estoppel to apply. 

STANDARDS OF REVIEW 

Fed. R. Civ. P. 59(e) motion : “[Wjhen the Rule 59(e) motion seeks review 
of a grant of summary judgment, as in the case at bar, we apply a de novo standard 
of review.” Wilkins v. Baptist Healthcare Sys., 150 F.3d 609, 613 (6 th Cir. 1998). 

Fed. R. Civ. P. 15 motion : Foman v. Davis, 371 U.S. 178, 182 (1962), is the 
leading case on a district court’s discretion to grant or deny leave to amend a 
complaint post-judgment. Moore's Federal Practice , § 15.15[1], 3 ld ed. (2012). 

Summary Judgment : “We review the district court’s grant of summary 
judgment de novo , construing the evidence in the light most favorable to the non¬ 
moving party . . .”—here Den Hollander. Johnson v. Goord, 445 F.3d 532, 534 
(2d Cir. 2006). 
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Collateral Estoppel : In determining which issues have been actually 


litigated and decided, a federal court is free to go beyond the judgment and may 
examine the pleadings and the evidence in the prior action. James Talcott, Inc. v. 
Allahabad Bank, Ltd., 444 F.2d 451, 459 n.7 (5th Cir.), cert, denied, 404 U.S. 940 
(1971). 

ARGUMENTS 

Motion to Vacate under Rule 59(e) 

I. Under Fed. R. Civ. P. 59(e), newly discovered evidence to vacate a district 
court judgment includes statements in a verified amended complaint by 
newly-discovered plaintiffs. 

“Where ... [a] motion requests a substantive change in the district court’s 
decision, it may be considered under Rule 59(e).” Hannon v. Maschner, 981 F.2d 
1142, 1145 n.2 (10 th Cir. 1992)(citing Munden v. Ultra-Alaska Assoc., 849 F.2d 
383, 387 (9th Cir. 1988), superseded on other grounds, Cobb v. Weyerhaeuser 
Mortgage Co., 1994 U.S. App. LEXIS 5447 at *3 (9 th Cir. 1994)). Rule 59(e) is 
available to vacate an order granting summary judgment. Fields v. South Houston, 
922 F.2d 1183, 1188 (5 th Cir. 1991). One ground for granting a Rule 59(e) motion 
is to allow the movant to present newly discovered or previously unavailable 
evidence. Atlantic States Legal Found, v. Karg Bros., 841 F. Supp. 51, 53 
(N.D.N.Y. 1993)(citation omitted). 
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As stated in the November 19, 2011, Amended Complaint, which was 
verified, the newly-discovered evidence that was previously unavailable shows that 
the taxpayer standing requirement under the Establishment Clause is satisfied for 
both of the proposed plaintiffs: Lieutenant Colonel (Ret.) Michael G. Leventhal 
and Michael P. Schmitt, Esq. (Nov. 19, 2011, Amended Complaint 13, 15, 

App. 174-175). In addition, attorney Schmitt provides evidence as to non¬ 
economic standing with the following: 

[He] uses the facilities and services he is entitled to as an alumnus of 
Hofstra Law School and is directly affected by the New York State 
defendants requiring Hofstra to comply with Feminist precepts and by the 
State defendants and USDOE using tax dollars to directly or indirectly 
support the propagation of the Feminist doctrine at Hofstra’s Women’s 
Studies program. (Nov. 19, 2011, Amended Complaint | 14). 

Plaintiff Schmitt while attending Hofstra Law School agreed to be 
President of a campus right-to-life organization. Within a week, campus 
security detained him for questioning. A Feminist pro-choice 
organization falsely accused him of harassing and stalking its members. 

The charges were subsequently dropped when Schmitt counterclaimed 
against the Feminist accusers for filing false charges. The intimidation for 
not adhering to Feminist tenets at Hofstra did not stop there. Due to the 
machinations of the dean of the law school, the dean of the entire 
University demanded that Schmitt immediately resign his position with 
the right-to-life group or be expelled because right-to-life was considered 
hostile to women’s rights as defined by Feminism. (Nov. 19, 2011, 

Amended Complaint ^ 88-89). 

Such evidence was discovered after Judge Swain’s Order was entered. 
(Affidavit in Support of Motions to Vacate and Amend, Tj 12, App. 204). 
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Introducing newly-discovered evidence, however, is not enough. Judge 
Swain held that the newly-discovered evidence must be of the sort that would 
probably have changed the result. (Judge Swain Memorandum Order, Addendum 
State Opp. p. 7 and USDOE Opp. p. 2); see Figgie International, Incorporated, v. 
Miller, 966 F.2d 1178, 1180 (7th Cir. 1992). Therefore, to modify a quote from 
former President Bill Clinton, the final resolution of this issue “depends on what 
the meaning of the word [‘changed’] is.” According to The Merriam-Webster 
Dictionary, 2004 ed., “change” means (1) to make or become different, alter or (2) 
to replace with another. 

Judge Swain erred in holding that the addition of the newly-discovered 
evidence from two new plaintiffs would not change how this case ended in her 
Court. That evidence would have prevented the closing of this case due to 
summary judgment based on collateral estoppel. Even were the original plaintiff 
Den Hollander collaterally estopped, the two new plaintiffs would not be because 
they were never parties nor privies to Den Hollander I, and the new evidence 
shows they have standing under the Establishment Clause. For them, the case 
would continue, so the result of summary judgment of the entire case based on 
collateral estoppel would not apply and that is a changed result. 
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II. Judge Swain’s Failure to vacate her October 31, 2011, Order will result in 
a manifest injustice. 

In adopting certain arguments of the State as her reasoning for denying the 

motion to vacate, Judge Swain ruled that 

Finally, plaintiff does not identify any manifest injustice. As he 
admits, the proposed new plaintiffs are perfectly free to bring their 
own lawsuit in their own names, and, if successful, obtain injunctive 
and declaratory relief that would benefit not only them, but plaintiff 
and all others similarly situated. (Pltf. Mem., p. 6) The proposed new 
plaintiffs can, if they choose, avail themselves of Mr. Den Hollander's 
advice or direction in the prosecution of their own lawsuit. 

(Swain Memorandum Order, Addendum State Opp. p. 7, App. 210). 

Therein, however, lies a trap—most likely intentionally set. Were the new 

plaintiffs to believe that they could begin again by bringing a plenary action with 

the legal assistance of Den Hollander, the State, which authored the above quote, 

and the Judge, who adopted it, would argue they too are collaterally estopped 

based on Fulani v. Bentsen, 862 F. Supp. 1140, 1148 (S.D.N.Y. 1994), which 

relied on Conte v. Justice, 996 F.2d 1398, 1402 (2d Cir. 1993). 

Fulani held that collateral estoppel binds not only the actual parties to a 

lawsuit, but also their privies, and the appearance of the same attorney in both 

actions creates the impression that the interests represented in both actions are 

identical. Fulani at 1148. So, were the new plaintiffs to bring a subsequent action 

in which Den Hollander is their attorney, the District Court and the Second Circuit 

Court of Appeals—given their less than impartial receptiveness to men’s rights 
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cases—would most assuredly rely on privy to collaterally estop the new plaintiffs. 
That is a manifest injustice, since “[t]he Federal Rules . . . accept the principle that 
the purpose of pleading is to facilitate a proper decision on the merits,” Conley v. 
Gibson , 355 U.S. 41, 48 (1957)—even for the rights of men. 

Motion to Amend the Complaint Post-Judgment 

III. When a district court disposes of an action for lack of subject matter 
jurisdiction, that same court can cure the jurisdictional defect by allowing 
amendment of the original complaint to add new plaintiffs, or, in effect, to 
substitute new plaintiffs for the original plaintiff. 

By adopting the State and USDOE’s reasoning as her opinion, Judge Swain 
accepted that if her October 31 st Order was vacated, her Court would still “lack[] 
jurisdiction to entertain the motion” to amend the Complaint to add parties who 
had standing because her October 31 st Order found that Den Hollander lacked 
standing. {See Judge Swain Memorandum Order, Addendum State Opp. pp. 7-8, 
App. 210-211). 

If Judge Swain’s October 31 st Order is vacated, then there is no ruling by her 
that Den Hollander lacked standing, so her court could then entertain a motion to 
amend. 

Further, Judge Swain adopted the argument that the amendment would not 
cure Den Hollander’s standing, so, in effect, the amendment is one to substitute 
parties—two new plaintiffs for the original plaintiff. (Judge Swain Memorandum 
Order, Addendum State Opp. p. 7, App. 210). “An amendment of a pleading 
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relates back to the date of the original pleading when . . . the amendment changes 
the party . . .provided the amendment also asserts a “claim . . . that arose out of 
the conduct, transaction, or occurrence set out—or attempted to be set out—in the 
original pleading.” Fed. R. Civ. P. 15(c)(1)(C); E.R. Squibb & Sons, Inc. v. Lloyd's 
& Co., 241 F.3d 154, 162 (2d Cir. 2001)(Jacobs, J, Calabresi, J., Straub, J.). 
“[N]othing prevents a district court from granting a party leave to amend its 
complaint to assert a new basis for subject matter jurisdiction, provided that the 
amendment is not unduly delayed, advanced in bad faith, or prejudicial to the 
opposing party . . . .” Berkshire Fashions, Inc. v. M. V. Hakusan II, 954 F.2d 874, 
887 (3d Cir. 1992). Relation back to the date of the original filing applies even 
when the amendment states a new basis for subject matter jurisdiction by changing 
or adding parties. Woods v. Indiana University-Purdue Univ., 996 F.2d 880, 884 
(7 th Cir. 1993); see Carney v. Resolution Trust Corp., 19 F.3d 950, 954 (5th Cir. 
1994). 

In this case the new basis is the new plaintiffs and their factual allegations, 
and, as argued below in Point IV with respect to Foman, the amendment “is not 
unduly delayed, advanced in bad faith, or prejudicial to the opposing party.” 

Since Rule 15(c)(1)(C) is satisfied, the amendment would relate back to day 
one when Judge Swain had the authority to decide whether her Court had subject 
matter jurisdiction. The addition of the two new plaintiffs would be as if the 
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original Complaint included them as named plaintiffs. So even if Judge Swain still 
dismissed plaintiff Den Hollander under collateral estoppel, the two new plaintiffs 
could not be denied standing on those grounds because they were neither parties 
nor privies to Den Hollander I. With the new plaintiffs in the proceeding, the 
entire case would not have been terminated through summary judgment based on 
collateral estoppel. 

“There [is no] doubt that a broad reading of Rule 15 would permit 

amendments for any purpose, including changes of parties. A number of courts in 

this [the Second] Circuit have allowed substitution of parties to be effected by 

amendments under Rule 15. Nevertheless, the preferred method is to consider 

such motions under Fed. R. Civ. P. 21, which specifically allows for the addition 

and elimination of parties.” Sheldon v. PHH Corp., 96 Civ. 1666, 1997 U.S. Dist. 

LEXIS 2217*10, 1997 WL 91280 at *2-*3 (S.D.N.Y. Mar. 4, 1997)(Kaplan, J ), 

aff’d 135 F.3d 848 (2d Cir. 1998). 

As District Judge Kaplan further explained in Sheldon: 

“The basis of the rule allowing substitution of parties under Rule 21 is 
Hackner v. Guaranty Trust Co. Of New York, 117 F.2d 95, 98 (2d Cir. 

1941), cert, denied, 313 U.S. 559 (1941), where a plaintiff with the requisite 
jurisdictional damages for a diversity action was substituted for a series of 
plaintiffs whose claims could not be aggregated to meet the jurisdictional 
threshold. The court reasoned that: 

‘no formidable obstacle appears here, whether the matter is treated as 
one of amendment or of power of the court to add or substitute parties, 
Federal Rule 21, or of commencement of a new action .... In any 
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event we think this action can continue with respect to [the substituted 
party] without the delay and expense of a new suit, which at long last 
will merely bring the parties to the point where they now are.’ 

Hackner, 117 F.2d at 98. 

The Hackner Court was not explicit in its use of Rule 21, but did hold that the 
substitution of a party (even the only party left on one side of the dispute, as 
Hackner was) did not require the institution of a new suit.” 

Sheldon , 1997 U.S. Dist. LEXIS 2217*11 n.7. 

Hackner was a putative class action dismissed because the original named 

plaintiffs lacked standing. The Second Circuit in Hackner stated the “Defendants’ 

claim that one cannot amend a nonexistent action is purely formal, in the light of 

the wide and flexible content given to the concept of action under the new rules.” 

Hackner , 117 F.2d at 98; accord Bowles v. J. J. Schmitt & Co., 170 F.2d 617, 621 

(2d Cir. 1948)(“We have held in effect that an action can be started in favor of a 

new plaintiff without particular formalities so long as there is adequate service.”); 

Technical Tape Corp. v. Minnesota Mining & Mfg. Co., 200 F.2d 876, 879 (2d Cir. 

1952)(Clark, J., concurring). The new plaintiff in Hackner had a claim for relief, 

as do the two new plaintiffs here, which in that sense is an action. Hackner, 117 

F.2d at 98. As the Supreme Court has pointed out, “there is no particular magic in 

the way [an action] is instituted.” Id. (citing Chisholm v. Gilmer, 299 U.S. 99, 102 

(1936)). The Second Circuit concluded in Hackner, as Judge Kaplan so 

appropriately quoted above: 
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[N]o formidable obstacle to a continuance of the suit appears here, 
whether the matter is treated as one of amendment or of power of the 
court to add or substitute parties, Federal Rule 21, or of 
commencement of a new action by filing a complaint with the clerk, 

Rule 3. In any event we think this action can continue with respect to 
[the newly added plaintiff] without the delay and expense of a new 
suit, which at long last will merely bring the parties to the point where 
they now are. 

Hackner, 117 F.2d at 98. 

Hackner remains the rule in the Second Circuit for curing standing by 
adding a new plaintiff: “In the classic case of Hackner . . . [the Court of Appeals] 
allowed the substitution of a new unrelated plaintiff for the one who could not 
show federal jurisdiction.” United States v. Matles, 247 F.2d 378, 380 (2d Cir. 
1957), rev’d on other grounds, Matles v. United States , 356 U.S. 256 (1957). 

Based on Hackner , the Court of Appeals recognized the power of the district courts 
to grant an amendment adding an unrelated party that brings the case within the 
court’s jurisdiction. Pressroom Unions-Printers League Income Sec. Fund v. 
Continental Assurance Company , 700 F.2d 889, 893 n.9 (2d Cir. 1983); see 
Staggers v. Otto Gerdau Co., 359 F.2d 292, 296 (2d Cir. 1966)(under Rule 15, a 
court may substitute new plaintiffs). In Advanced Magnetics, Inc. v. Bayfront 
Partners, Inc., 106 F.3d 11, 19-21 (2d Cir. 1997), the Court of Appeals permitted 
the substitution of plaintiffs by amendment that would relate back to the date of the 
original complaint pursuant to Rule 15(c). In Atlantic States Legal Found., 841 F. 
Supp. 51, 53-55 (N.D.N.Y. 1993), the district court, after granting partial summary 
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judgment in favor of the defendant based on the plaintiffs’ lack of standing, altered 
the judgment to find standing. 3 

Judge Swain, however, relied on cases from other circuits to conclude that 
had she vacated her October 31 st Order, she did not have the authority to allow 
amendment of the Complaint. (Judge Swain Memorandum Order, Addendum 
State Opp. p. 8, App. 211, Addendum USDOE Opp. p. 2, App. 213). Even if 
Judge Swain is correct that some circuits hold that the lack of standing or 
jurisdiction may not be cured by amendment, that is not controlling in the Second 
Circuit, especially in light of Hackner, which Judge Swain failed to mention. 

In any event, the out-of-circuit cases relied upon by Judge Swain are 
inapposite: 

Third Circuit 

Schwartz v. The Olympic, Inc., 74 F. Supp. 800 (D.Del. 1947). This case’s 
authority in the Second Circuit was obviated by Judge Kaufman when he found the 
better view was that the Federal Rules permit an amendment to cure a 


3 • • • 

Courts in other Circuits have also held that an amendment adding a party that brings the case 
within a district court’s jurisdiction can be granted. United Union Roofers v. Ins. Corp. of 
America, 919 F.2d 1398, 1402 (9th Cir. 1990)(district court wrongly denied amendment of the 
complaint based on its original dismissal order that the union did not have standing). “As a 
general proposition . . . often a plaintiff will be able to amend its complaint to cure standing 
deficiencies. To deny any amending of the complaint places too high a premium on artful 
pleading and would be contrary to the provisions and purpose of Fed. R. Civ. P. 15.” Id. In 
Seely v. Cleveland Wrecking Co. of Cincinnati, 15 F.R.D. 469 (E.D. Pa. 1954), the court 
permitted the addition of plaintiffs by amendment where the same transaction was involved. 
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jurisdictional defect that is more than merely technical; therefore, an amendment 
does not presuppose jurisdiction of the case. National Maritime Union of America 
v. Curran, 87 F. Supp. 423, 425-26 (S.D.N.Y. 1949). In addition, Schwartz was a 
brief “ex cathedra ruling unsupported by analysis or citation of precedent.” 

Summit Office Park, Inc. v. United States Steel Corp., 639 F.2d 1278, 1288-89 (5th 
Cir. 1981)(Wisdom, J., dissenting). 

Fifth Circuit 

Federal Recovery Servs. v. United States, 72 F.3d 447 (5 th Cir, 1995), did 
not involve a Rule 59(e) motion based on new evidence. In fact, the plaintiff to be 
substituted was available at the time of the filing of the original complaint. In Den 
Hollander II, the two new plaintiffs were not available until after judgment was 
entered. Also, the Tenth Circuit in U.S. Ex. Rel. Precision Co. v. Koch Industries, 
Inc., 31 F.3d 1015, 1019 (1994) disapproved of the Fifth Circuit’s “chicken and 
egg argument” that if jurisdiction is lacking at the beginning of a suit, it cannot be 
cured by adding parties. Further, the attorneys in Federal Recovery Servs., driven 
by their greed to control the proceeds of the litigation, engaged in the inappropriate 
machination of creating a shell corporation just days before filing suit solely for 
that purpose. The only greed involved in Den Hollander II is one for fairness. 

Summit Office Park, Inc. v. United States Steel Corp., 639 F.2d 1278 (5th 
Cir. 1981), did not involve a Rule 59(e) motion to vacate and the original plaintiff 
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tried to change the cause of action, which is contrary to Rule 15(c)(1)(C). “The 
holding in Summit Office Park by its terms extends ‘only’ to instances where a 
plaintiff who lacks standing to assert a claim attempts to substitute ‘new plaintiffs, 
a new class, and a new cause of action.’” Auto. Fin. Corp. v. Ray Huff nes 
Chevrolet, Inc. (In re Parkway Sales and Leasing, Inc.), 411 B.R. 337, 349, 2009 
Bankr. LEXIS 3611 (E.D. Tx. 2009)(quoting Summit at 1282). The Fifth Circuit in 
Summit specifically stated that its decision was not “a restriction or limitation on 
the amendment procedure as it pertains to adding parties plaintiff. . . .” Summit at 
1282. The amendment in Den Hollander II does not seek to change the cause of 
action. 

Turner v. First Wisconsin Mortg. Trust, 454 F. Supp. 899 (E.D. Wis. 1978), 
did not involve a Rule 59(e) motion and the original plaintiff tried to certify a class 
with her as the named plaintiff but was unable to because none of her claims were 
similar to the putative class. In effect, Rule 15(c)(1)(C) was not satisfied because 
“the plaintiff has no cause of action as to any of the counts of the first amended 
complaint. . . .” Turner at 908. In addition, Turner relied on Schwartz, 74 F.Supp. 
800, for authority that the plaintiff could not add other plaintiffs under Rule 15. 
Turner at 913. 
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Enron Corp. Secs. v. Enron Corp., 279 F.R.D. 395 (S.D. Tex. 2011), did not 
involve a Rule 59(e) motion, Rule 15(c), or Rule 21, and relied on Summit and 
Federal Recovery Services. 

Sixth Circuit 

Zurich Ins. Co. v. Logitrans, Inc., 297 F.3d 528 (6th Cir. 2002) and Zangara 
v. Travelers Indem. Co. of Am., No. 05 Cv 731, 2006 U.S. Dist. LEXIS 14218, 
2006 Westlaw 825231 (N.D. Ohio Mar. 30, 2006)(unreported case). Both Zurich 
and Zangara “are distinguishable because they involved attempts at party 
substitution that either would have dramatically altered the operative facts, 
Zangara, 2006 U.S. Dist. Lexis 14218 at *10, 2006 Westlaw 825231, at *3, or 
would have amounted to the substitution of a party engaged in the “bad faith” 
maneuvering of using a straw man as the original plaintiff who would be replaced 
later, Zurich, 297 F.3d at 532.” Corvello v. New Eng. Gas Co., 2011 U.S. Dist. 
LEXIS 98884*19 (D.R.I. 2011). The proposed amendment in Den Hollander II 
does not significantly alter the facts for, as Judge Swain said, it is “principally 
adding two new plaintiffs.” (Swain Memorandum Order, p. 2, App. 206). Nor 
was Den Hollander acting as a straw man for the proposed new plaintiffs. 

Eleventh Circuit 

Wright v. Dougherty County, 358 F.3d 1352 (11 th Cir. 2004), relied on 
Summit to deny amendment of the complaint to consolidate two actions because 
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voters in over-represented districts could not represent voters in under-represented 
districts. It did not involve a Rule 59(e) motion. 

D.C. Circuit 

Tans v. Gateway 2000, Inc., 110 F. Supp. 2d 1 (D.D.C. 2000), was a patent 
infringement suit. The law concerning standing for a patent infringement suit 
forbids curing standing once the complaint is filed because of public policy 
concerns about the dangers of allowing those without patent rights to institute an 
action. Gaia Technologies, Inc. v. Reconversion Technologies, Inc., 93 F.3d 774, 
780 (Fed. Cir. 1996). Den Hollander II does not involve the special rules for 
patent infringement standing. 

IV. The lower court failed to comply with the requirements of Foman v. 

Davis , 371 U.S. 178 (1962), and Ashcroft v. Iqbal , 556 U.S. 662 (2009), by not 
providing a plausibility analysis that the November 19, 2011, Amended 
Complaint would inevitably be dismissed under Rule 12(b)(6). 

Second Circuit precedents make clear “that considerations of finality do not 
always foreclose the possibility of amendment, even when leave to replead is not 
sought until after the entry of judgment.” Williams v. Citigroup Inc., 659 F.3d 208, 
213 (2d Cir. 2011). 

Williams relied on the U.S. Supreme Court’s ruling in Foman v. Davis, 371 
U.S. 178 (1962)(Goldberg, J.), to vacate a district court’s order denying a post¬ 
judgment motion to replead. Quoting the Supreme Court in Foman : 
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Rule 15(a) declares that leave to amend ‘shall be freely given when 
justice so requires’; this mandate is to be heeded. If the underlying 
facts or circumstances relied upon by a plaintiff may be a proper 
subject of relief, he ought to be afforded an opportunity to test his 
claim on the merits. In the absence of any apparent or declared 
reason—such as undue delay, bad faith or dilatory motive on the part 
of the movant, repeated failure to cure deficiencies by amendments 
previously allowed, undue prejudice to the opposing party by virtue of 
allowance of the amendment, futility of amendment, etc.—the leave 
sought should, as the rules require, be ‘freely given.’ Of course, the 
grant or denial of an opportunity to amend is within the discretion of 
the District Court, but outright refusal to grant the leave without any 
justifying reason appearing for the denial is not an exercise of 
discretion; it is merely abuse of that discretion and inconsistent with 
the spirit of the Federal Rules. 

Williams at 213-14 (emphasis added). The liberal spirit of Rule 15 does not 

dissolve as soon as final judgment is entered. Williams at 214. 

The only statements incorporated into Judge Swain’s Memorandum Order 

for refusing to amend the Complaint because it would inevitably be dismissed 

under Rule 12(b)(6) are the State’s Opposition at p. 8, bottom paragraph: 

Leave to amend should be denied when the proposed amendment 
would be futile. Lucente v. IBM Corp., 310 F.3d 243, 258 (2d Cir. 

2002); Nettis v. Levitt , 241 F.3d 186, 193 (2d Cir. 2001). A proposed 
amendment is futile when it would not withstand a motion to dismiss 
under Rule 12(b)(6). See Lucente , 310 F.3d at 258; Dougherty v. 

North Hempstead Board of Zoning Appeals , 282 F.3d 83, 88 (2d Cir. 
2002 ). 

and USDOE’s Opposition at p.2: 

Even if Plaintiff s request were timely, his proposed complaint 
[November 19, 2011, Amended Complaint] cannot be accepted 
because his claims plainly would not survive a motion to dismiss .... 
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Judge Swain, therefore, relied on the legal conclusion that the November 19, 

2011, Amended Complaint would not withstand a motion to dismiss. However, 

[W]hen a district court bases its decision solely on a legal conclusion 
that the amended pleading would not withstand a motion to dismiss, 
this court [of appeals] must review the legal conclusion de novo. 

Whether an abuse of discretion occurred in such a case depends in 
whole upon the correctness of the district court’s predicate legal 
conclusion. 

Martin v. Associated Truck Lines, Inc., 801 F.2d 246, 248 (6 th Cir. 1986). 

The current procedure in determining dismissal under Rule 12(b)(6) requires 
the application of the “plausibility standard.” The plausibility standard requires “a 
complaint with enough factual matter (taken as true) to suggest that” the elements 
of the cause of action are satisfied. Arista Records LLC v. Doe, 604 F.3d 110, 

120 (2d Cir. 2010)(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007)). 
A court’s determinations are context-specific. Ashcroft v. Iqbal, 556 U.S. 662, 679 
(2009); South Cherry St., LLC v. Hennessee Group LLC, 573 F.3d 98, 110 (2d Cir. 
2009). 

The procedure begins with “taking note of the elements a plaintiff must 
plead to state a claim ...,” Iqbal, 556 U.S. at 675, then proceeds in two steps: (1) 
Identifying the specific allegations in a complaint that are not entitled to the 
presumption of truth. Iqbal, 556 U.S. at 679-81; Hayden v. Paterson, 594 F.3d 
150, 161 (2d Cir. 2010). Those are statements that cut and copy the elements of a 
cause of action; that is, they are conclusory. Twombly, 550 U.S. at 555. 
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(2) Next, the analysis considers the remaining factual allegations in a complaint as 
true and determines if they plausibly—not probably but more than possibly— infer 
that the defendant is liable for the misconduct alleged. Iqbal, 556 U.S. at 679-81; 
Twombly, 550 U.S. at 556; Hayden v. Paterson, 594 F.3d at 161. In doing so, the 
courts “draw[] all inferences in favor of the plaintiff,” In re DDA VP Direct 
Purchaser Antitrust Litig., 585 F.3d 677, 692 (2d Cir. 2009), and a complaint 
cannot be dismissed based on a judge’s or opposing counsel’s disbelief of the 
factual allegations even if it strikes them that actual proof is improbable. Twombly, 
550 U.S. at 555-56. 

Judge Swain’s Memorandum Order did not engage in the above required 
analysis; therefore, her acceptance of inevitable dismissal of the November 19, 
2011, Amended Complaint is not a “justifying reason” for refusing the post¬ 
judgment amendment as required by Foman v. Davis, 371 U.S. at 182. 

Further, applying the de novo review standard of Martin, the exceptions 
cited in Foman for not freely granting leave to amend post-judgment are not 
present in this case; therefore, under Foman and Martin, Judge Swain’s decision 
on inevitable dismissal was an abuse of discretion. 

“Mere delay . . . absent a showing of bad faith or undue prejudice, does not 
provide a basis for the district court to deny the right to amend.” State Teachers 
Ret. Bd. v. Fluor Corp., 654 F.2d 843, 856 (2d Cir. 1981). Here plaintiff Den 
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Hollander began to prepare the two motions immediately on discovering that two 
other taxpayers were willing to join this action. (Affidavit in Support of Motions 
to Vacate and Amend, f 12, App. 204). Prior to the two plaintiffs agreements to 
join this suit, no other individuals or organizations agreed to participate as 
plaintiffs in Den Hollander II; therefore, no other opportunities to join plaintiffs 
existed. That opportunity only arose after judgment was entered on October 31, 
2011 . 

In determining what constitutes “prejudice,” the Second Circuit considers 
whether the request to “amend [was] sought promptly after learning new facts, 
where ‘no trial date had been set by the court and no motion for summary 
judgment had yet been filed by the defendants’ and where ‘the amendment will not 
involve a great deal of additional discovery.’” Ruotolo v. City of New York, 514 
F.3d 184, 192 (2d Cir. 2010)(quoting Fluor Corp., 654 F.2d at 856). 

In this case, summary judgment, which was opposed by the defendants, was 
granted on the Magistrate’s own motion and concerned only the issue of collateral 
estoppel. The request for leave to amend by adding the new plaintiffs was sought 
promptly after learning about their willingness to join the case. Further, no trial 
date had been set, and the November 19, 2011, Amended Complaint would only 
result in additional discovery as to whether the two new plaintiffs are taxpayers, 
whether one has incurred non-economic injury, and whether Hofstra’s Women’s 
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Studies program benefits from government funds and propagates the religion 
Feminism. 

In addition, the November 19, 2011, Amended Complaint would not change 
the cause of action of the case, which has never been judicially analyzed, and 
would not require the defendants “to engage in significant new preparation.” 
Routolo at 192 (quoting 6 Wright, Miller & Kane, Fed. Prac. and Proc., § 1487, at 
623 and n.9 (1990 & 2007 Supp.)). The violations of the Establishment Clause as 
asserted by the new plaintiffs in the Amended Complaint result from the same 
series of ongoing transactions as alleged in the original Complaint by which the 
State inculcates Feminism into higher education using State and federal tax dollars. 

Joinder of the two plaintiffs is before any discovery has taken place; 
therefore, it is not disfavored. Cf. Giorgio Morandi, Inc. v. Textport Corp., 761 F. 
Supp. 12, 14 (S.D.N.Y. 1991). 

Lastly, while “leave to amend need not be granted . . . where the proposed 
amendment would be ‘futil[e],’” Advanced Magnetics ., 106 F.3d 11, 18,—such is 
not the situation here. The addition of the two new plaintiffs would prevent 
collateral estoppel from applying, Hansberry v. Lee, 311 U.S. 32, 40-41 (1940), 
and, therefore, summary judgment for the reasons cited in the Order would be 
improper. Judge Swain’s reliance on the State’s cites in its Opposition at p. 8, last 
paragraph, concerning futility are distinguishable: Lucente v. IBM Corp., 310 F.3d 
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243 (2d Cir. 2002) involved a change of legal theory, Nettis v. Levitt, 241 F.3d 186 
(2d Cir. 2001), a fraud case in which two years of discovery had failed to produce 
evidence, and Dougherty v. North Hempstead Board of Zoning Appeals, 282 F.3d 
83 (2d Cir. 2002), dealt with the application of the ripeness doctrine to equal 
protection and due process claims. 

Collateral Estoppel 

V. The lower court erred in finding that collateral estoppel prevented Den 
Hollander from litigating the issues of non-economic injury and taxpayer 
injury for Establishment Clause standing. 

In order to rule that summary judgment based on collateral estoppel 
precluded Den Hollander from litigating standing under the Establishment Clause, 
Magistrate Pitman and Judge Swain had to find that what did not happen in the 
courts in Den Hollander I did happen. 

Collateral estoppel requires that ‘“(1) the identical issue was raised in a 
previous proceeding; (2) the issue was actually litigated and decided in the 
previous proceeding; (3) the party had a full and fair opportunity to litigate the 
issue; and (4) the resolution of the issue was necessary to support a valid and final 
judgment on the merits.”’ Ball v. A.O. Smith Corp., 451 F.3d 66, 69 (2d Cir. 
2006)(quoting Purdy v. Zeldes, 337 F.3d 253, 258 & n.5 (2d Cir. 2003)); accord 
Uzdavines v. Weeks Marine, Inc., 418 F.3d 138, 146 (2d Cir. 2005); Marvel 
Characters, Inc. v. Simon, 310 F.3d 280, 288-89 (2d Cir. 2002). 
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The Supreme Court has held that for collateral estoppel to apply the 
“question expressly and definitely presented in this suit is the same as that 
definitely and actually litigated and adjudged” previously. Montana v. United 
States, 440 U.S. 147, 157 (1979)(quoting United States v. Moser, 266 U.S. 236, 

242 (1924)). In addition, Magistrate Pitman held that “the weight of authority 
outside of [the Second] Circuit holds that a dismissal for lack of standing 
collaterally estops subsequent suits which present the precise standing issue that 
was actually determined .” (Magistrate Pitman’s Report and Recommendation, p. 
23-24, App. 148-149, )(emphasis added)(numerous citations omitted). Similarity 
of issues is not enough—the issue in the current case must be the precise and 
identical issue that was decided in the prior action. Fund for Animals v. Lujan, 962 
F.2d 1391, 1399 (9th Cir. 1992). 

As for “actually litigated and decided,” that means a question of fact is put in 
issue by the pleadings, is controverted, is submitted to the trier of fact for its 
determination, and is determined; that is, actually resolved. James Talcott, Inc. v. 
Allahabad Bank, Ltd., 444 F.2d 451, 459-60 (5th Cir.), cert, denied, 404 U.S. 940 
(1971); see Arnold Graphics Industries, Inc. v. Independent Agent Center, Inc., 

775 F.2d 38, 41-42 (2d Cir. 1985). Collateral estoppel applies only to issues 
directly litigated—“not what might have been thus litigated and determined.” 
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United States v. International Bldg. Co., 345 U.S. 502, 505 (1953)(quoting 
Cromwell v. County of Sac, 94 U.S. 351, 352 (1876)). 

So for Den Hollander to be prevented from litigating non-economic injury 
and taxpayer injury under Establishment Clause standing in this case requires, in 
addition to the other elements, that in the prior case, Den Hollander I, those two 
precise issues were litigated and decided. 

Injury for Establishment Clause standing is the “linchpin.” Cooper v. United 
States Postal Serv., 577 F.3d 479, 489 (2d Cir. 2009). Establishment Clause injury 
comes in two forms: (1) non-economic injury which comes from exposure to 
religious communications, Cooper at 490, 4 and (2) “a broad swath of litigants 
[that] can demonstrate standing under Flast v. Cohen, 392 U.S. 83 (1968), which 
permits litigants to raise claims on the ground that their ‘tax money is being 
extracted and spent in violation of specific constitutional protections,’” Cooper at 
489 n.9 (internal quotation Flast at 106). 

On non-economic injury, the Supreme Court has specifically recognized that 
a party “may have a spiritual stake in First Amendment values sufficient to give 
standing to raise issues concerning the Establishment Clause.” Sullivan v. 

Syracuse Housing. Auth., 962 F.2d 1101, 1107 (2d Cir. 1992)(quoting Association 

4 In Cooper, the Second Circuit found non-economic standing where the plaintiff (1) came into 
“direct contact with religious displays that were made a part of his experience in using the postal 
facility nearest his home,” (2) such contact made him uncomfortable, and (3) to avoid contact, he 
would have to alter his behavior. Cooper, 577 F.3d at 491. 
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of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970)). Such 
exposure to an unwelcome religious communication works a personal injury 
distinct from and in addition to each citizen’s general grievance against 
unconstitutional government conduct. Suhre v. Haywood County, 131 F.3d 1083, 
1086 (4 th Cir. 1997). 

On taxpayer injury, a taxpayer “asserting an Establishment Clause claim has 
standing to challenge a law authorizing the use of federal funds in a way that 
allegedly violates the Establishment Clause.” Hein v. Freedom From Religion 
Found., Inc., 551 U.S. 587, 593 (2007). The law may be challenged on its face or 
as applied. Bowen v. Kendrick, 487 U.S. 589, 598 (1988). The Establishment 
Clause also applies to the states through the Fourteenth Amendment, so a state 
taxpayer may challenge state funding. DeStefano v. Emergency Hous. Group, 247 
F.3d 397, 405 (2d Cir. 2001)(citations omitted). 

A. In Den Hollander I, Magistrate Fox’s Report and Recommendation did not 
address non-economic or taxpayer injury for Establishment Clause standing. 

Magistrate Fox’s Report and Recommendation in Den Hollander I did not 

address the standing issues of non-economic injury and taxpayer injury because he 

never determined them, nor were they litigated before him. A decision that does 

not mention the specific issue in question is too vague to afford issue preclusive 

effect. See Barnes v. Hodel, 819 F.2d 250, 252 (9th Cir. 1987), cert, denied, 484 

U.S. 1005 (1988). 
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The only references by Magistrate Fox to the Establishment Clause in Den 
Hollander I were (1) “[t]he plaintiffs 5 allege that” the Federal defendants and the 
State defendants “violated the First Amendment’s Establishment Clause, by 
‘aiding the establishment of the religion of Feminism at Columbia University 
through the University’s Women’s Studies program’”; (2) “the State defendants 
assert they are entitled to the relief they seek because . . . ‘feminism’ is not a 
religion, as contemplated by the First Amendment”; and (3) “[t]he Federal 
defendants contend they are entitled to the relief they seek because . . . the 
financial assistance provided to Columbia, by the federal government, does not 
violate the Establishment Clause . . . (Magistrate Fox’s Report and 
Recommendation, pp. 2-3, App. 69-70). 

Further evidence that Magistrate Fox never considered Establishment Clause 
standing is that his analysis of injury fails to address the type of injuries that 
support standing under the Establishment Clause: non-economic and taxpayer. 
(Magistrate Fox’s Report and Recommendation, pp. 7-9, App. 74-76). Magistrate 
Fox relied solely on an analysis of injury that applies to discrimination-based 
claims—not establishment of religion claims. (Id.). The Second Circuit’s 
Summary Order makes clear this distinction by separating its analysis and 

5 Den Hollander I had two named plaintiffs representing the putative class in the District Court, 
but when that Court dismissed the action, one of the plaintiffs withdrew leaving just Den 
Hollander. 
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authority relied on when addressing standing for “discrimination-based claims” 
from its remarks on “taxpayer standing.” (Second Circuit Summary Order, pp. 3-4, 
App. 93-94). 

Since the issues of non-economic and taxpayer injuries were never “actually 
litigated and decided” by Magistrate Fox, relitigation of those issues are not 
precluded based on the proceeding before him. 

The most that can be read into the penumbras of Magistrate Fox’s Report 
and Recommendation is uncertainty as to whether non-economic injury and 
taxpayer injury were considered. “A corollary of the actual litigation and decision 
requirements is that ‘when a court cannot ascertain what was litigated and decided, 
issue preclusion [collateral estoppel] cannot operate.’” Securities Exch. Comm'n v. 
Monarch Funding Corp., 192 F.3d 295, 309 (2d Cir. 1999)(issue not mentioned 
raising the question of whether it was ever really litigated)(quoting 18 James W. 
Moore et al, Moore's Federal Practice, § 132.03[2][g])(3d ed. 1998)(citing 
Mitchell v. Humana Hosp.-Shoals, 942 F.2d 1581, 1583-84 (11th Cir. 1991)); 
accord NextWave Pers. Communs., Inc. v. FCC, 254 F.3d 130, 148-49 (D.C. Cir 
2001)(unclear whether the Second Circuit decided the issue, so collateral estoppel 
did not apply); Connors v. Tanoma Mining Co., 953 F.2d 682, 684-85 (D.C. Cir. 
1992)(uncertainty over whether issue was actually decided precludes collateral 
estoppel); In re Real Estate Title & Settlement Servs. Antitrust Litig., 869 F.2d 760, 
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764 n.l (3 ld Cir.), cert denied, 493 U.S. 821 (1989)(“issue preclusion only attaches 
if the basis of the first court’s decision is clear”); Midwest Mechanical 
Contractors, Inc. v. Commonwealth Constr. Co., 801 F.2d 748, 751-52 (5 th Cir. 
1986)(no collateral estoppel where court cannot tell whether issues previously 
reached and decided). 

So either way, collateral estoppel does not apply to the proceeding before 
Magistrate Fox. 

B. In Den Hollander I, Judge Kaplan’s Order did not address non-economic 
injury or taxpayer injury under Establishment Clause standing. 

Judge Kaplan’s Order in Den Hollander I also did not address the standing 

issues of non-economic injury and taxpayer injury because he never determined 

them, nor were they litigated before him. Once again, a decision that does not 

mention the specific issue in question is too vague to afford issue preclusive effect. 

See Barnes, 819 F.2d at 252. 

Judge Kaplan did, however, make gratuitous comments about the merits of 
the Establishment Clause claim, but such comments do not touch on non-economic 
and taxpayer standing: 

Finally, although the Magistrate Judge did not reach the merits, it 
bears noting that plaintiffs’ central claim is that feminism is a religion 
and that alleged federal and state approval of or aid to Columbia’s 
Institute for Research on Women and Gender therefore constitute a 
violation of the Establishment Clause of the First Amendment. 

Feminism is no more a religion than physics, and at least the core of 
the complaint therefore is frivolous. . . . The Establishment Clause 
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claims are dismissed also on the alternative ground that they are 
absurd and utterly without merit. 

Had Judge Kaplan ruled that there was no Establishment Clause injury— 
either non-economic or taxpayer—then his above statements concerning the merits 
would have been meaningless dicta because the court would no longer have 
subject-matter jurisdiction to dismiss on the merits that Feminism was not a 
religion and that the Establishment Clause claim was “absurd and utterly without 
merit.” 

Alternatively, had Judge Kaplan ruled that non-economic or taxpayer injury 
did exist, then his court would have had subject-matter jurisdiction to dismiss the 
Establishment Clause claims on the merits. 

Judge Kaplan may have thought that Den Hollander lacked non-economic 
and taxpayer standing or that he had standing under one or both, but we do not 
know that because there’s nothing in his Order that specifically refers to either. 
Once again uncertainty and once again ‘“when a court cannot ascertain what was 
litigated and decided, issue preclusion [collateral estoppel] cannot operate.”’ 
Securities Exch. Comm'n, 192 F.3d at 309(quoting Moore's Federal Practice , § 

132.03[2][g](citing Mitchell, 942 F.2d at 1583-84)); accord NextWave Pers. 
Communs., 254 F.3d at 148-49; Connors, 953 F.2d at 684-85; In re Real Estate 
Title & Settlement Servs. Antitrust Litig., 869 F.2d at 764 n. 1; Midwest Mechanical 
Contractors, 801 F.2d at 751-52. 
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Both Magistrate Fox and Judge Kaplan presented no injury analysis 
concerning non-economic and taxpayer injury; therefore, the jurisdictional facts of 
non-economic and taxpayer standing were not determined in the district court. 

C. In Den Hollander I, the oral argument in the Second Circuit Court of 
Appeals and the Court’s Summary Order did not address non-economic 
injury and improperly considered and ruled on taxpayer injury under the 
Establishment Clause. 

The Second Circuit never touched on the issue of non-economic standing in 
oral argument. It also never reached a decision on that issue, which is clear from 
the only statement in its Summary Order concerning Establishment Clause 
standing: “Nor has plaintiff made out the requirements for taxpayer standing for 
his Establishment Clause claim.” (Second Circuit Summary Order, pp. 3-4, App. 
93-94 (emphasis added)). Once again, a decision that does not mention the 
specific issue in question is too vague to afford issue preclusive effect. See 
Barnes, 819 F.2d at 252. 

The Second Circuit made its “taxpayer” statement in the sentence before it 
summed up its decision with “we AFFIRMED the dismissal of the action for 
substantially the reasons stated in Judge Fox’s thorough Report and 
Recommendation as adopted by the district court.” {Id. pp. 3-4, App. 93-94). 

The Second Circuit may have used the “taxpayer” and “thorough” 
statements to avoid the conclusion that Magistrate Fox had not decided taxpayer 
standing, which would have left the Second Circuit with a dismissal decision by 
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Judge Kaplan on the merits concerning the Establishment Clause. The reasoning 
would have gone like this: no decision by Magistrate Fox on taxpayer standing 
meant that when Judge Kaplan adopted the Report and Recommendation, the issue 
of taxpayer standing was still open. In making a dismissal decision on the merits 
under Fed. R. Civ. P. 12(b)(6), Judge Kaplan would have implied that he had found 
taxpayer standing; otherwise, he couldn’t make a merits decision. 

The problem 6 for the Second Circuit then would have been that Judge 

Kaplan’s cursory Establishment Clause decision failed to comply with the Rule 

12(b)(6) plausibility analysis set forth in Ashcroft v. Iqbal, 556 U.S. 662 (2009). 

Once again, under Iqbal, the decision should have identified the specific 

allegations of Feminism as a religion that were not entitled to the presumption of 

truth—that is, were conclusory. Id. at 681. The decision then should have 

considered whether the remaining allegations plausibly—not probably but more 

than possibly—inferred Feminism was a religion. Id. Judge Kaplan’s decision did 

neither, so to avoid overturning his decision, the Second Circuit assumed 

Magistrate Fox actually decided taxpayer standing, which the Court made sure to 

emphasize with its taxpayer Establishment Clause statement followed by a 

6 “Problem” because the tenor of the times demands that men’s rights cases fail because men, 
when in conflict with the preferential treatment of females, are not considered full citizens under 
the Constitution “and can therefore claim none of the rights and privileges which that instrument 
provided for and secures to citizens of the United States . . . .” Dred Scott v. Sanford, 60 U.S. 
393, 404 (1857)(one group of human beings held not entitled to the “full rights of citizenship,” 
therefore, the Supreme Court found jurisdiction lacking), overruled in part. Slaughter House 
Cases, 83 U.S. 36, 73 (1872). 
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summation of its holding referring to “Judge Fox’s thorough Report and 
Recommendation.” 

While both issues of non-economic and taxpayer injuries were raised in the 
Second Circuit by Den Hollander’s Brief and Reply, only taxpayer injury was 
litigated 7 and decided. 

More importantly, however, neither issue was properly before the Court. “It 
is hornbook law that theories not raised squarely in the district court cannot be 
surfaced for the first time on appeal.” E.g., Wood v. Milyard, 132 S. Ct. 1826, 

1832 (2012)(quoting McCoy v. Mass. Inst, of Tech., 950 F.2d 13, 22 (1 st Cir. 1991), 
cert, denied, 504 U.S. 910 (1992)). The general rule is that “a federal appellate 
court does not consider an issue not passed upon below.” Austin v. Healey, 5 F.3d 
598, 601 (2d Cir. 1993)(internal quotation marks omitted)(quoting Singleton v. 
Wulff 428 U.S. 106, 120 (1976)). Since the issues of non-economic and taxpayer 
injuries were not raised or passed upon in the lower court by either Magistrate Fox 
or Judge Kaplan, they could not properly have been raised or passed upon on 
appeal. 

Relitigation of an issue is not precluded if the party against whom collateral 
estoppel is sought could not have appealed that issue. McCoy, 950 F.2d at 22; 

7 In oral argument, Second Circuit Judge Calabresi emphasized that the complaint had failed to 
allege that Den Hollander had taxpayer status. (Transcript of Oral Argument, pp. 2, 5, App. 81, 
84; Magistrate Pitman’s Report and Recommendation, p. 9, App. 134). 
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County of Suffolk v. Amerada Hess Corp., 2007 U.S. Dist. LEXIS 45543 n.22 
(S.D.N.Y. 2007)(“In the absence of a right to appeal, there can be no preclusive 
effect.”). When “the party against whom preclusion is sought could not, as a 
matter of law, have obtained review of the judgments in the initial action,” 
collateral estoppel will not apply, Restatement (Second) of Judgments § 
28(1)(1982), such as when a party is “disabled as a matter of law from obtaining 
review by appeal ...,” id. at Comment a. “[Ijnability to obtain appellate review ... 
does prevent preclusion ....” Gelb v. Royal Globe Insurance Co., 798 F.2d 38, 44 
(2d Cir. 1986)(emphasis added), cert, denied, 480 U.S. 948 (1987). 

So despite what occurred in the Second Circuit in Den Hollander I, under 
the law, Den Hollander could not have appealed the issues of non-economic or 
taxpayer injury; therefore, he is not prevented from litigating both in this case. 

Alternatively, if this Court decides the issue of non-economic injury was 
properly before the appeals’ court in Den Hollander I, collateral estoppel still does 
not apply to that issue because the appeals court never decided it. See United 
States v. International Bldg. Co., 345 U.S. at 505 (“no showing either in the record 
or by extrinsic evidence” that the issue was “determined by that court”). Further, 
even assuming that Judge Kaplan and Magistrate Pitman had decided both the non¬ 
economic and taxpayer injury issues and each ground was necessary to their 
judgments, the Second Circuit only affirmed on one ground—taxpayer—and did 
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not consider the other—non-economic. Therefore, collateral estoppel does not 
apply with respect to the unreviewed ground. Gelb v. Royal Globe Ins. Co., 798 
F.2d 38, 45 (2d Cir. 1986). 

D. Magistrate Pitman and Judge Swain in this case. Den Hollander //, wrongly 
held that non-economic injury and taxpayer injury were determined in Den 
Hollander I. 

In Den Hollander II, Magistrate Pitman said that Magistrate Fox in Den 
Hollander I “recommended a dismissal of all claims for lack of standing” by which 
Magistrate Pitman included non-economic and taxpayer injuries. (Magistrate 
Pitman’s Report and Recommendation, p. 8, App. 133). Magistrate Pitman’s 
statement, however, is false. Magistrate Fox in Den Hollander I never dealt with 
non-economic or taxpayer standing. 

Magistrate Pitman further said in his Report and Recommendation that Den 
Hollander in Den Hollander II “also alleges non-economic standing—which he 
previously alleged in the [Den Hollander 7] Complaint.” {Id. p. 36, App. 161). 
That too is false. Neither non-economic nor taxpayer injury were alleged in the 
original or first amended complaints in Den Hollander I. 

Magistrate Pitman continued to misrepresent the proceedings in Den 
Hollander I by saying the non-economic “ground for standing was previously 
litigated and decided in [Den Hollander I\ by Judge Kaplan, who adopted Judge 
Fox’s Report and Recommendation and dismissed for lack of standing.” {Id. at 36, 
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App. 161). Judge Kaplan could not have adopted a decision concerning the 
Establishment Clause non-economic injury issue because Magistrate Fox had made 
none. 


Magistrate Pitman also mistakenly asserted that in the Court of Appeals Den 
Hollander “had a full and fair opportunity to litigate the noneconomic standing 
issue , and the resolution of this issue was also necessary to a valid and final 
judgment on the issue of standing.” (Magistrate Pitman’s Report and 
Recommendation, pp. 36-37, App. 161-162 (emphasis added)). Once again, the 
Second Circuit never addressed the issue of non-economic standing. The Second 
Circuit did, however, address taxpayer standing but improperly so as argued above 
at Point V(C). 

Judge Swain, in her Order, cited the law on collateral estoppel as 

[A] dismissal for lack of subject matter [jurisdiction] retains some 
preclusive effect [and] bars those matters that have been actually 
litigated—typically, the specific jurisdictional issue(s) that mandated 
the initial dismissal.’ Lowe v. United States, 79Fed. C1.218, 229 
[Fed. Ct. Cl. 2007] (original emphasis)(citing Parklane Hosiery Co. v. 

Shore, 439 U.S. 322, 326 n. 5 (1979)(‘the judgment in the prior suit 
precludes relitigation of issues actually litigated and necessary to the 
outcome of the first action’)). 

(Swain Order pp. 5-6, App. 169-170). She then held “[t]hus, collateral estoppel 
bars [Den Hollander’s] attempt to re-litigate his standing to bring an Establishment 
Clause claim .... The Court. . . concurs in Judge Pitman's conclusions regarding 
the scope and application of the collateral estoppel doctrine,” and adopts 
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o 

Magistrate Pitman’s Report and Recommendation “in its entirety . . . (Swain 
Order pp. 5, 6, App. 169-170). 

Despite the requirements of the cited cases that the “specific jurisdictional 
issues” are “actually litigated,” Judge Swain, as did Magistrate Pitman, mistakenly 
concluded that the Establishment Clause standing issue of non-economic injury 
was actually litigated and decided, and the taxpayer injury issue was properly 
litigated and decided in Den Hollander I. Judge Swain, therefore, wrongly ruled 
that Den Hollander’s “standing to bring an Establishment Clause claim . . . was 
litigated in Den Hollander F and “decided against him in Den Hollander I.” 
(Swain Order, p. 5, App. 169). 

While collateral estoppel would apply to standing under Title IX and Equal 
Protection because those issues were properly litigated and decided by Magistrate 
Fox, Judge Kaplan, and the Court of Appeals in Den Hollander I, collateral 
estoppel does not apply to (1) non-economic standing injury because it was never 
litigated or decided in either the lower court or the appeals’ court and (2) taxpayer 
standing injury because it was never litigated or decided in the lower court, and 
was not legally before the appeals’ court. 


o 

28 U.S.C. § 636(b)(1)(C) provides that the district court in reviewing a magistrate’s report and 
recommendation “may accept, reject, or modify, in whole or in part, the findings or 
recommendations made by the magistrate.” 
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The most favorable political correctness or Feminist spin that can be put on 
the court proceedings in Den Hollander I concerning non-economic and taxpayer 
injuries is uncertainty, and that is not good enough for collateral estoppel. 
NextWave Pers. Communs. , 254 F.3d at 148-49; Securities Exch. Comm'n, 192 
F.3d at 309 (citing Moore's Federal Practice , § 132.03 [2] [g] (citing Mitchell ', 942 
F.2d at 1583-84)); Connors, 953 F.2d at 684-85; In re Real Estate Title & 
Settlement Servs. Antitrust Litig., 869 F.2d at 764 n.l; Midwest Mechanical 
Contractors, 801 F.2d at 751-52. 

Finally, the State and USDOE had the burden of proof and persuasion to 
establish collateral estoppel, e.g., Connors, 953 F.2d at 684 (D.C. Cir. 1992), but 
they have not been able to produce evidence that non-economic injury was actually 
litigated and decided nor that taxpayer injury was properly before the Court of 
Appeals in Den Hollander I. Collateral estoppel should therefore be disallowed. 

CONCLUSION 

For the reasons given, the lower court’s denial of Den Hollander’s motion to 

vacate Judge Swain’s Order and motion to amend the Complaint and the lower 

court’s grant of summary judgment should be reversed, together with such further 

relief as this Court deems just and proper. 

Dated: July 6, 2012 

New York, N.Y. 

/S/ Roy Den Hollander 
Roy Den Hollander, Esq. 
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ADDENDUM 


U.S. Constitution 

First Amendment 


Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.... 

Federal Rules of Civil Procedure 

Rule 15. Amended and Supplemental Pleadings 

(a) (2) Other Amendments. In all other cases, a party may amend its pleading only 
with the opposing party's written consent or the court's leave. The court should 
freely give leave when justice so requires. 


(c) Relation Back of Amendments. 

(1) When an Amendment Relates Back. An amendment to a pleading relates back 
to the date of the original pleading when: 

(A) the law that provides the applicable statute of limitations allows relation back; 

(B) the amendment asserts a claim or defense that arose out of the conduct, 
transaction, or occurrence set out—or attempted to be set out—in the original 
pleading; or 

(C) the amendment changes the party or the naming of the party against whom a 
claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provided 
by Rule 4(m) for serving the summons and complaint, the party to be brought in by 
amendment: 

(i) received such notice of the action that it will not be prejudiced in defending on 
the merits; and 

(ii) knew or should have known that the action would have been brought against it, 
but for a mistake concerning the proper party's identity. 
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(2) Notice to the United States. When the United States or a United States officer 
or agency is added as a defendant by amendment, the notice requirements of Rule 
15(c)(l )(C)(i) and (ii) are satisfied if, during the stated period, process was 
delivered or mailed to the United States attorney or the United States attorney's 
designee, to the Attorney General of the United States, or to the officer or agency. 

Rule 20. Permissive Joinder of Parties 


(a) Persons Who May Join or Be Joined. 

(1) Plaintiffs. Persons may join in one action as plaintiffs if: 

(A) they assert any right to relief jointly, severally, or in the alternative with 
respect to or arising out of the same transaction, occurrence, or series of 
transactions or occurrences; and 

(B) any question of law or fact common to all plaintiffs will arise in the action. 

Rule 21. Misjoinder and Nonjoinder of Parties 

Misjoinder of parties is not a ground for dismissing an action. On motion or on its 
own, the court may at any time, on just terms, add or drop a party. The court may 
also sever any claim against a party. 


Rule 59. New Trial; Altering or Amending a Judgment 

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment 
must be filed no later than 28 days after the entry of the judgment. 




Rule 60. Relief from a Judgment or Order 
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(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion 
and just terms, the court may relieve a party or its legal representative from a final 
judgment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence that, with reasonable diligence, could not have been 
discovered in time to move for a new trial under Rule 59(b) ; 

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or 
misconduct by an opposing party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged; it is based on an 
earlier judgment that has been reversed or vacated; or applying it prospectively is 
no longer equitable; or 

(6) any other reason that justifies relief. 
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PRELIMINARY STATEMENT 

For the second time, plaintiff Roy Den Hollander has sued various 
state and federal education officials for allegedly violating the 
Establishment Clause by providing general education funds that 
Columbia University uses to promote the so-called “feminist religion.” 
The district court dismissed the first lawsuit for lack of standing and 
specifically noted that Den Hollander’s claims were “frivolous.” On 
appeal, this Court also expressed “grave doubts” about Den Hollander’s 
Establishment Clause claims but ultimately affirmed the dismissal on 
standing grounds. Hollander v. Inst, for Research on Women & Gender 
at Columbia Univ., 372 F. App’x 140, 142 (2d Cir. 2010) (“Hollander F). 

Den Hollander continues to pursue his antifeminist agenda in this 
case, which involves claims essentially identical to his previous 
litigation. He appeals from a district court decision that again found 
that he lacked standing, and from the denial of his subsequent motion 
to vacate that judgment. 

This Court should affirm the decisions below. As both this Court 
and the district court have already observed, Den Hollander’s legal 
theory is fundamentally flawed. “Feminism” has none of the 


Case: 12-2362 Document: 50 Page: 7 10/18/2012 749955 30 


characteristics of a genuine religion. And this Court has long rejected 
the proposition that disgruntled individuals like Den Hollander may 
embroil the government’s secular programs in Establishment Clause 
litigation merely by labeling as a “religion” any political or social 
perspective to which they object. United States v. Allen , 760 F.2d 447, 
450-51 (2d Cir. 1985). 

Even putting aside the fundamental flaws in Den Hollander’s 
claim, the district court properly dismissed the complaint for lack of 
standing. This Court has already determined that Den Hollander does 
not have standing to assert an identical Establishment Clause claim. 
Den Hollander’s “new” allegations do not differ in any material way 
from those already held insufficient. And the district court properly 
exercised its discretion to deny Den Hollander’s postjudgment motions 
to vacate the judgment and amend his baseless complaint. 
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ISSUES PRESENTED 

1. Does Den Hollander have standing to bring this 
Establishment Clause claim when this Court has already held that he 
lacks standing? 

2. Is feminism a religion for purposes of the Establishment 
Clause? 

3. Did the district court abuse its discretion in denying Den 
Hollander’s request to amend the complaint and thus commence yet a 
third round of litigation asserting the same baseless claims? 

STATEMENT OF THE CASE 

A. Hollander I 

Roy Den Hollander filed the Hollander I lawsuit in the Southern 
District on August 18, 2008. He sued the same New York State officials 
he sues here. His Establishment Clause complaint in the two lawsuits 
is in essence identical. 1 In Hollander I, Den Hollander alleged, similar 

1 Initially, Den Hollander also sued the trustees of Columbia 
University, and Columbia’s Institute for Research on Women and 
Gender (IRWG) and its School of Continuing Education for 
discrimination and violation of equal protection based on Columbia’s 

(i continues on next page ) 


3 



Case: 12-2362 Document: 50 Page: 9 10/18/2012 749955 30 


to his allegations in this case, that feminism is a “religion” because of 
its supposedly comprehensive belief system. (J.A. 33-34, compare J.A. 
102-103.) As he does here, Den Hollander contended that Columbia’s 
Women’s Studies program and IRGW were devoted to advancing the 
beliefs and teachings of the feminist religion. (J.A. 35; compare J.A. 96, 
117-119.) Den Hollander alleged, as he does here, that the state 
defendants promoted those efforts to inculcate the feminist religion 
through policies favoring equality of women. Specifically, Den 
Hollander complained that the State improperly registered Columbia’s 
curriculum, including the course offerings in Women’s Studies, as an 
authorized New York State degree program; that the State improperly 
provided Columbia with general grants (“Bundy” aid) based on the 
number of degrees awarded; and that the State improperly gave female 
students loan guarantees, grants and scholarships at New York State 
colleges and universities. (J.A. 36-40; compare J.A. 98-100.) 

The magistrate judge (Fox, M.J.) issued a Report recommending 
that the Hollander I complaint be dismissed for lack of standing (J.A. 

failure to provide “Men’s Studies.” (J.A. 32, 51-56.) Den Hollander has 
not pursued those claims in his present complaint. 
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68-77). The Report found that Den Hollander had not alleged any 
“injury in fact,” since he was not a Columbia student, had not tried to 
enroll in a Women’s Studies course, and had failed to allege that he 
otherwise suffered direct injury from exposure to the content of feminist 
teachings. At most, the Report concluded, Den Hollander had alleged a 
“subjective” injury that was insufficient to confer standing. (J.A. 74-76). 
The district court (Kaplan, J.) adopted this recommendation, and in the 
alternative, dismissed Den Hollander’s Establishment Clause claims on 
the merits, finding that they “are absurd and utterly without merit,” for 
“[fjeminism is no more a religion than physics, and at least the core of 
the complaint is therefore frivolous” (J.A. 78-79). 

Den Hollander’s Hollander I complaint had not expressly asserted 
that he was a state or federal taxpayer and had suffered injury in that 
capacity. But such a claim could be inferred from his allegations about 
the various forms of financial aid that Columbia or its students 
received. Indeed, in his Hollander I appeal, docketed by this Court 
under Dkt. # 09-1910-cv, Den Hollander contended that he had 
established taxpayer standing, and both he and the state defendants 
extensively addressed taxpayer standing in their appellate briefs. 
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At the oral argument, Den Hollander pressed his argument that 
he sued as an injured taxpayer, pointing out that the basic fact that he 
paid taxes could be inferred from his pleadings. (J.A. 80-81.) He asked 
the Court, should it find his complaint defective merely because it 
omitted an express allegation to that effect, to remand to the district 
court so that he could file an amended complaint expressly asserting 
taxpayer standing. (J.A. 81) 

This Court did not remand. Instead, in a decision issued on April 
16, 2010, it explicitly held that Hollander had not “made out the 
requirements for taxpayer standing for his Establishment Clause 
Claim.” Hollander I, 372 F. App’x at 142 (citing DeStefano v. Emergency 
Hous. Group, Inc., 247 F.3d 397, 405 (2d Cir. 2001)). The Court went on 
to otherwise affirm the dismissal of Den Hollander’s complaint “for 
substantially the reasons stated in Judge Fox’s thorough report and 
Recommendation as adopted by the district court.” Id. 
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B. Hollander II 

Den Hollander filed this successor complaint on December 10, 
2010. As outlined above, his Establishment Clause claim against the 
state and federal defendants is materially indistinguishable from the 
one in Hollander I. 

C. The Orders Below 

All of the defendants moved to dismiss Den Hollander’s complaint 
on the ground that he was bound by the prior determination that he 
lacked standing. (Dist. Ct. Dkt. Nos. 7-9.) The state defendants also 
sought dismissal on the alternative grounds that the complaint failed to 
state an Establishment Clause claim. (Id.) 

After converting the dismissal motions to motions for summary 
judgment, the magistrate judge (Pitman, J.) issued a Report and 
Recommendation (J.A. 126-164) recommending that summary judgment 
be granted to the defendants. He concluded that the question whether 
Den Hollander had standing with respect to his Establishment Clause 
claim, either as a taxpayer or as a result of other injury from the alleged 
violation, had already been determined adversely to him after a full and 
fair opportunity to litigate it. (J.A. 153-155.) Den Hollander’s inclusion 
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in the new complaint of an express statement that he was a taxpayer, 
along with paystubs that showed tax withholding, was immaterial. The 
magistrate judge found that Den Hollander had always been in a 
position to supply evidence that he was a taxpayer; and, in any event, 
this Court had expressly rejected his claim of taxpayer standing in 
Hollander I. (J.A. 153-155.) 

The district court adopted the Report and Recommendation in its 
entirety. (J.A. 165-170.) It subsequently denied Den Hollander’s 
motions to vacate the judgment and to amend his complaint by adding 
two new plaintiffs who supposedly had taxpayer standing. (J.A. 205- 
206.) 


STANDARD OF REVIEW 

The Court reviews a grant of summary judgment de novo. 
McBride v. BIC Consumer Prods. Mfg. Co., 583 F.3d 92, 96 (2d 
Cir.2009). Summary judgment is appropriate where “the pleadings, the 
discovery and disclosure materials on file, and any affidavits show that 
there is no genuine issue as to any material fact and that the movant is 
entitled to judgment as a matter of law.” Brad u. Omya, Inc., 653 F.3d 
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156, 164 (2d Cir. 2011). The Court also reviews the district court's 
application of the principles of claim and issue preclusion de novo. 
Chartier v. Marlin Mgmt., LLC, 202 F.3d 89, 93 (2d Cir.2000). Denial of 
postjudgment motions for reconsideration are governed by an abuse-of- 
discretion standard. Jowers v. Family Dollar Stores, Inc., 455 F. App’x 
100, 101 (2d Cir. 2012) (summary order). 

ARGUMENT 
POINT I 

THE DISTRICT COURT PROPERLY GRANTED 
SUMMARY JUDGMENT TO DEFENDANTS 

A. Den Hollander May Not Relitigate His Lack 
of Standing to Assert an Establishment 
Clause Violation. 

Hollander I conclusively adjudicated Den Hollander’s lack of 
standing to bring his claim of an Establishment Clause violation. In 
that earlier litigation, the district court rejected Den Hollander’s 
assertion of noneconomic injury— i.e., his feelings of offense and 
“subjective chill” from Columbia’s and defendants’ purported promotion 
of feminism. (J.A. 76.) This Court not only affirmed that ruling, but 
further found that Den Hollander did not have taxpayer standing 
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either. Hollander I, 372 F. App’x at 142. As the district court here 
correctly concluded, Den Hollander may not relitigate these earlier 
adverse standing determinations here. 

Den Hollander is precluded from relitigating standing due to both 
collateral estoppel and the precedential effect of these prior decisions. 
Collateral estoppel “preclude [s] relitigation of the precise issue of 
jurisdiction that led to the initial dismissal,” including lack of standing. 
Wright, Miller & Cooper, 18A Federal Practice and Procedure § 4436, at 
149 (2002). 2 Den Hollander’s revised allegations here—which in any 
event are materially indistinguishable from his earlier allegations—are 
insufficient to resurrect his assertion of standing “when those facts were 
available at the time the original complaint was filed,” Perry v. 
Sheahan, 222 F.3d 309, 317-18 (7th Cir. 2000). And, independent of 
collateral estoppel, Den Hollander has given no “compelling 

2 See also, e.g., In re V & M Mgmt., Inc., 321 F.3d 6, 8-9 (1st Cir. 
2003) (per curiam); Harley v. Minn. Mining & Mfg. Co., 284 F.3d 901, 
909 (8th Cir. 2002); Hooker v. Federal Election Comm'n, 21 F. App'x 
402, 405-06 (6th Cir. 2001) (per curiam); Cutler v. Hayes, 818 F.2d 879, 
889 (D.C. Cir. 1987); cf. Arnold Graphics Indus., Inc. v. Indep. Agent 
Center, Inc., 775 F.2d 38, 41 (2d Cir. 1985) (recognizing potential 
collateral estoppel, citing 18A Federal Practice and Procedure, § 4436, 
supra). 
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justification” for ignoring the precedential effect of this Court's prior 
standing decision—when Den Hollander is raising the same claims, 
against the same defendants, arising from the same baseless allegations 
that Columbia is promoting “the religion Feminism” (J.A. 14, 95). See 
Hilton v. S.C. Pub. Rys. Comm'n, 502 U.S. 197, 202 (1991); see also 
Skoros v. City of N. Y., 437 F.3d 1, 17 n.13 (2d Cir. 2006). 

Den Hollander does not dispute any of these legal principles. 
Instead, he makes the remarkable assertion that his earlier lawsuit did 
not result in any adverse standing rulings that bind him today. That 
argument is meritless. Den Hollander concedes, as he must, that he 
fully briefed taxpayer standing before this Court in his prior litigation, 
and that this Court resolved the taxpayer standing issue against him. 
App. Br. at 42. Although Den Hollander now asserts that the issue was 
not “properly before the Court” because the district court had not 
expressly addressed taxpayer standing (id.), it is well established that 
“[a]n appellate court is free to affirm a district court decision on any 
grounds for which there is a record sufficient to permit conclusions of 
law, even grounds not relied upon by the district court.” Gmurzynska v. 
Hutton, 355 F.3d 206, 210 (2d Cir. 2004) (per curiam) (quotation marks 
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omitted). Den Hollander has provided no support for his belief that such 
appellate rulings are neither binding nor conclusive on the very party 
who briefed and lost the issue in the earlier proceeding. 

The prior litigation also resolved Den Hollander’s assertions of 
noneconomic injury under the Establishment Clause. In Hollander I, 
Den Hollander alleged that Columbia "demonizes men" and "tramples 
under the boot-heel of Feminism the self-respect and pride of males" 
(J.A. 44-45) by offering academic programs on feminism, but none on 
"Men's Studies"; and by further "giv[ing] female students and female 
alumni an exclusive opportunity over their male competitors in the 
University and society" (J.A. 54). The district court, adopting the 
magistrate judge's recommendation (J.A. 78), found that Den Hollander 
had identified no injury-in-fact based on these allegations because Den 
Hollander had never attended, or sought to enroll in, Columbia's 
"feminist" programs; and because Den Hollander's complaints about 
unequal opportunities were "conjectural and speculative" (J.A. 76). In 
other words, the district court found, Den Hollander had identified 
nothing more than his subjective offense at Columbia's policies—and 
such an injury was insufficient to support his standing (J.A. 76). This 
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Court fully approved of this reasoning when it affirmed the district 
court's ruling for the reasons identified by the magistrate judge. 
Hollander 1 , 372 F. App’x at 142. 

Den Hollander's complaint in this case alleges nearly identical 
noneconomic injuries. Once again, Den Hollander claims that 
Columbia's promotion of feminism "is offensive" and makes him feel 
"very uncomfortable" (J.A. 109). And once again the source of Den 
Hollander's offense and discomfort is Columbia's academic programs on 
"feminism" (J.A. 116-121) and the provision of more favorable 

opportunities to women (J.A. 111-115). But Den Hollander has still not 
alleged any attempt or interest in enrolling in Columbia's "feminist" 
classes. And he has still not identified any concrete or particularized 
harm to him due to the allegedly unequal provision of unspecified 
opportunities to female students. Consequently, as in Hollander I, Den 
Hollander's allegations continue to identify nothing more than "the 
psychological consequence presumably produced by observation of 
conduct with which one disagrees." Valley Forge Christian Coll. v. Ams. 
United for Separation of Church & State, 454 U.S. 464, 485 (1982). 
Because the district court and this Court have already rejected Den 
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Hollander's assertion of standing based on these allegations, Den 
Hollander is precluded from relitigating this question. 

Den Hollander now simply denies that the district court ever even 
considered the question of his standing to litigate his Establishment 
Clause claim, as opposed to his discrimination claims. But Judge Fox’s 
discussion of “injury in fact” in his Hollander I Report and 
Recommendation (J.A. 74-76) applied equally to Den Hollander’s 
Establishment Clause claim as to his claims of discrimination. The 
recommendation that the entire complaint be dismissed for lack of 
standing otherwise makes no sense. And the magistrate judge expressly 
cited and relied on a seminal Supreme Court decision on Establishment 
Clause standing, Valley Forge. There is simply no support for Den 
Hollander’s suggestion that the previous courts ignored the defects in 
his standing. 

Den Hollander also asserts that he never expressly alleged 
noneconomic injury in Hollander I, and that he is thus free to relitigate 
the issue here. But it was Den Hollander’s burden to allege facts that 
would establish his standing to invoke federal jurisdiction. See Jaghory 
v. N.Y. State Dep't of Educ., 131 F.3d 326, 330 (2d Cir. 1997). He cannot 
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create an excuse to engage in a second round of litigation by failing to 
meet that burden. In any event, Den Hollander’s failure to give the 
right label to his previously asserted injury-in-fact does not give him 
another bite at the apple. The injury that Den Hollander now labels 
“noneconomic” is the very same injury he alleged in Hollander I — 
offense, bordering on disgust, for Columbia’s promotion of feminism and 
alleged favoritism toward women. The insufficiency of these allegations 
for Establishment Clause standing, however they are characterized, has 
already been resolved. 

B. Den Hollander’s Allegations Are Not Sufficient to 
Establish His Standing in Any Event. 

If this Court were to reconsider Den Hollander’s assertions of 
standing, it should still reject as inadequate his alleged injury-in-fact. 
“[A]t an irreducible minimum,” article III requires that a plaintiff 
demonstrate (1) an actual or threatened injury, which is (2) fairly 
traceable to ‘“the putatively illegal conduct of the defendant,’” and (3) 
‘“likely to be redressed by a favorable decision.’” Valley Forge, 454 U.S. 
at 472. This “injury-in-fact” must be “concrete and particularized,” and 
“actual or imminent, not conjectural or hypothetical.” Lujan v. 
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Defenders of Wildlife, 504 U.S. 555, 560 (1992) (quotation marks 
omitted). 

The test for taxpayer standing is particularly demanding because 
“[a]s a general matter, the interest of a . . . taxpayer in seeing that 
Treasury funds are spent in accordance with the Constitution does not 
give rise to the kind of redressable ‘personal injury’ required for Article 
III standing.” Hein v. Freedom From Religion Found. Inc., 551 U.S. 
587, 599 (2007). The exception to this general rule in the 
Establishment Clause context is therefore narrow. It requires a plaintiff 
to show that the Legislature "expressly authorized or mandated" the 
alleged establishment of religion through an improper exercise of its 
taxing power. Id. at 608. Den Hollander has failed to make that 
showing here. The state funding programs that he challenges do not 
require recipients to use the money that they receive for any particular 
academic programs—let alone mandate that recipients expend state 
funds to promote "feminism." Rather, the New York Legislature has 
provided general aid to both universities and individual students to 
promote higher education. Private institutions like Columbia and 
individual undergraduates may subsequently choose to apply those 
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funds to particular academic programs, including "feminist" ones. But 
Den Hollander does not have standing to challenge those "true private 
choice[s]," Zelman v. Simmons-Harris, 536 U.S. 639, 653 (2002), when 
there is no evidence that the Legislature itself "expressly 
contemplated," Hein , 551 U.S. at 607, that some part of the funds it 
authorized to be disbursed would go to "aiding the modern-day religion 
Feminism at Columbia University" (J.A. 95). See also In re U.S. 
Catholic Conference, 885 F.2d 1020, 1028 (2d Cir. 1989); Sherman v. 
Illinois, 682 F.3d 643, 646-47 (7th Cir. 2012); Murray v. U.S. Dept of 
Treasury, 681 F.3d 744, 749-52 (6th Cir. 2012). 

Den Hollander’s assertions of noneconomic injury are equally 
meritless. A plaintiff asserting such injury must allege more than 
"generalized grievances about the conduct of government." Flast v. 
Cohen, 392 U.S. 83, 106 (1968). But here Den Hollander has failed to 
identify any concrete or particularized injury to himself that is distinct 
from "an abstract injury shared by the public," Board of Educ. of Mt. 
Sinai Union Free Sch. Dist. v. N. Y. State Teachers Ret. Sys., 60 F.3d 
106, 110 (2d Cir. 1995). For example, Den Hollander complains about 
the "feminist" academic offerings of Columbia's IRWG. But—as the 
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district court found in dismissing his first action—Den Hollander has 
never taken any IRWG course and thus has never been directly exposed 
to this alleged harm. Cf. Suhre v. Haywood County, 131 F.3d 1083, 1089 
(4th Cir. 1997) (requiring "direct contact with a religious display" for 
Establishment Clause standing). 

Den Hollander also asserts that he "may" take additional courses 
at Columbia. (J.A. 110.) But he has not identified those courses, nor 
any concrete steps he has taken to apply, nor any concrete harm that he 
would suffer upon being accepted. Likewise, Den Hollander complains 
about Columbia’s dissemination of “the offensive orthodoxy of 
Feminism” through various channels, including e-mails, letters, and 
podcasts. (J.A. 109.) But Den Hollander has identified no such offensive 
communications, and he has never explained how his use of Columbia 
resources—including the library, “career networking,” and “access to 
Columbia publications”—is at all stymied by “the pervasiveness of 
Feminism at Columbia.” (J.A. 109.) 

The fact of the matter is that Den Hollander has not been directly 
involved in higher education, at Columbia or elsewhere, for years. His 
complaint's assertion of injury rests entirely on the offense and 
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discomfort he feels as an observer of Columbia's purported turn toward 
"feminism" in its higher-education policies. Such allegations fail to 
establish any concrete, particularized injury that would enable Den 
Hollander to pursue his Establishment Clause claim. See Valley Forge, 
454 U.S. at 486 (“standing is not measured by . . . the fervor of [a 
litigant’s] advocacy”). 


C. The Court May Affirm on the Alternative Ground 
that Den Hollander has Failed to Present 
Evidence that Feminism is a “Religion.” 

This Court “may affirm the award of summary judgment on any 
ground with adequate support in the record.” Holtz v. Rockefeller & Co., 
258 F.3d 62, 69 (2d Cir. 2001) (quotation marks omitted). If Den 
Hollander has standing to litigate his Establishment Clause claim (and 
he does not), the Court should nonetheless affirm the decision below. 
Even assuming that “feminists” were as ubiquitous and as powerful 
within academic circles as Den Hollander alleges, feminism is a social 
theory or political movement, not a “religion” within the purview of the 
Establishment Clause. 

“[F]or establishment clause purposes," a "religion" is defined by 
“the conventional, majority view, rather than [the plaintiffs] view, of 


19 


Case: 12-2362 Document: 50 Page: 25 10/18/2012 749955 30 


what is religious and what is political.” Allen, 760 F.2d at 450. This test 
is a narrow and objective one—in sharp contrast to the test applicable 
to free exercise claims, which is flexible and subjective. See, e.g., Patrick 
v. LeFevre, 745 F.2d 153, 157 (2d Cir. 1984). 

In Allen, for example, protesters opposed to nuclear weapons 
claimed that the federal government was promoting the religion of 
“nuclearism,” which espoused the belief that “the bomb is the new 
source of salvation,” and that nuclear weapons are “sacred objects.” 
760 F.2d at 449. This Court had little difficulty in rejecting this 
characterization of the government's nuclear policy, emphasizing that 
the protesters had asked it “to recognize as a ‘religion’ what that 
religion’s alleged adherents have not identified as such.” Id. at 450. 

Similar reasoning disposes of Den Hollander's claims here. 
Feminism has a well-defined and commonly accepted meaning: it is “the 
theory of the political, economic, and social equality of the sexes,” or 
“organized activity on behalf of women’s rights and interests.” Merriam- 
Webster’s Collegiate Dictionary 461 (11th ed. 2003). Den Hollander has 
not alleged, and could not plausibly allege, that feminism has any of the 
formal or external signs of a religion, such as churches, priests, a 
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central creed, or belief in a higher being or order. And Den Hollander 
has identified no one—other than himself—who considers feminism a 
religion rather than a political movement or viewpoint or theory. Cf. 
Allen , 760 F.2d at 450 (“appellants ask us to recognize as a ‘religion’ 
what that religion’s alleged adherents have not identified as such. . . . 
[T]he new religion’s ‘believers’ would likely reject this interpretation of 
their beliefs and actions.”). As Judge Kaplan correctly recognized in 
Hollander I, “[fjeminism is no more a religion than physics,” and Den 
Hollander’s attempt to invoke the Establishment Clause by fiat is 
“absurd and utterly without merit.” (J.A. 79.) 

In an effort to breath life into his Establishment Clause claim, 
Den Hollander uses a pastiche of conclusory language drawn from First 
Amendment decisions to characterize feminism: it allegedly “[mjandates 
a lifestyle”; “[ajdvocates beliefs that are based upon a faith to which all 
else is subordinate and [sic] which all else is ultimately dependent”; 
“[validates the spirit of its followers with importance, meaning, 
purpose, and security”; and “[ijnculcates beliefs based on the teachings 
of certain prophet-like individuals, such as Mary Wollstonecraft.” (See 
J.A. 103.) Den Hollander has offered little to no evidence that either 
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Columbia or the defendants promulgate anything resembling this 
caricature of feminism. But more fundamentally Den Hollander's 
allegations would describe any number of political, social, and other 
theories—none of which are religious. Academic and political 
institutions are replete with controversial ideas that have passionate 
followings: from originalism in law; to Marxism in economics; to 
libertarianism in politics. But neither academic programs nor public 
policy based on these ideas are conventionally characterized as 
religious. 

Den Hollander's mere say-so cannot alter this reality. As this 
Court has recognized, any other rule would embroil vast swathes of 
government programs in Establishment Clause litigation by permitting 
disgruntled litigants to idiosyncratically recharacterize social or 
political viewpoints with which they disagree as “religion.” See Allen, 
760 F.2d at 450 (citing L. Tribe, American Constitutional Law 827-28 
(1978)). The Establishment Clause “loses its sense and thus its ability 
to protect when carried to [this] extreme.” Alvarado v. City of San Jose, 
94 F.3d 1223, 1230 (9th Cir. 1996). 


22 


Case: 12-2362 Document: 50 Page: 28 10/18/2012 749955 30 


POINT II 

THE DISTRICT COURT’S DENIAL OF THE 
MOTIONS TO VACATE AND AMEND WAS A 
PROPER EXERCISE OF DISCRETION 

Den Hollander filed a postjudgment motion in which he asked the 
district court to vacate its decision in order to allow him to file an 
amended complaint adding two new plaintiffs, both Hofstra Law School 
alumni, who allegedly had standing to assert Establishment Clause 
claims against the defendants' promotion of "feminism." (J.A. 174-204.) 
The district court properly exercised its discretion to deny the motions, 
for at least two independently sufficient reasons. 

First, since Den Hollander was estopped from asserting standing, 
it necessarily followed that he had no standing to make a motion to 
amend the complaint. See Summit Office Park, Inc. v. U. S. Steel Corp., 
639 F.2d 1278, 1282-83 (5th Cir. 1981) (“Since Summit had no standing 
to assert a claim, it was without power to amend the complaint so as to 
initiate a new lawsuit with new plaintiffs and a new cause of action”); 
Turner v. First Wise. Mortg. Trust , 454 F. Supp. 899, 913 (E.D. Wis. 
1978) (“a plaintiff who cannot maintain her own complaint has no right 
to amend it pursuant to Rule 15 of the Federal Rules of Civil Procedure 
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to bring in other parties who will thereafter remain as parties when the 
complaint is dismissed as to the original plaintiff’). 

Den Hollander’s reliance (Br. at 19-22) on this Court’s decision in 
Hackner v. Guaranty Trust Co. of N.Y., 117 F.2d 95, 98 (1941), is 
misplaced. As this Court has recently explained, Hackner “recognized a 
district court's discretion to treat the pleading of an intervenor as a 
separate action” in order to avoid the “delay and expense of a new suit.” 
Disability Advocates, Inc. v. N. Y. Coalition for Quality Assisted Living, 
Inc., 675 F.3d 149, 161 (2d Cir. 2012). Here, there has been no motion to 
intervene. And far from avoiding delay and expense, Den Hollander 
seeks to start a third round of litigation by recruiting new litigants after 
his own complaint has been dismissed for a second time on standing 
grounds. 

Second, amendment of the complaint was properly denied as 
futile. See Lucente v. IBM Corp., 310 F.3d 243, 258 (2d Cir. 2002). The 
proposed amended complaint, submitted with Den Hollander’s motion, 
would fail on the merits because, as discussed in Point I-C above, Den 
Hollander’s allegations that feminism is a religion do not suffice to 
make out an Establishment Clause claim. 
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CONCLUSION 

For all of the foregoing reasons, the judgment, decision and order 

below should be affirmed. 

Dated: New York, NY 

October 18, 2012 
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PRELIMINARY STATEMENT 

Plaintiff-appellant Roy Den Hollander appeals from 
a final judgment of the United States District Court for 
the Southern District of New York (Laura Taylor 
Swain, J.), entered on October 31, 2011, dismissing his 
complaint against defendants-appellees the U.S. 
Department of Education (the “Department”) and 
Secretary of Education Arne Duncan (together, the 
“Federal Defendants”), and several State defendants- 
appellees, including the Members of the Board of 
Regents of the University of the State of New York 
(collectively, the “State Defendants”). Plaintiff also 
appeals from the district court’s May 21, 2012, order 
denying his motions pursuant to Federal Rules of Civil 
Procedure 15 and 59(e), to vacate the judgment in order 
to file an amended complaint. 

This case represents the second, and third, attempts 
by plaintiff—an attorney proceeding pro se —to pursue 
a frivolous First Amendment claim against the Federal 
Defendants. Plaintiff claims that the funding the 
Department provides to Columbia University 
(“Columbia”), which like many universities houses a 
women’s studies department, violates the First 
Amendment’s Establishment Clause by promoting 
“Feminism.” Plaintiff maintains that the “Feminism” 
purportedly espoused by the university constitutes a 
religious ideology ineligible for federal support. 

Plaintiffs first lawsuit asserting a materially 
identical claim against the Federal Defendants (“Den 
Hollander F) was dismissed by the district court for 
lack of standing and frivolousness. See Den Hollander 
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v. Inst, for Research on Women & Gender, No. 08 Civ. 
7286 (LAK)(KNF), 2009 WL 1025960 (S.D.N.Y. Apr. 15, 
2009), adopted by Order dated Apr. 23, 2009 (JA 68-77, 
JA 78-79).* This Court upheld the dismissal of Den 
Hollander I, holding that plaintiff had failed adequately 
to plead standing. Although it did not reach the 
Establishment Clause issue, the Court indicated that it 
shared the district court’s “grave doubts” about the 
merits of plaintiff s claim. See Den Hollander v. Inst, for 
Research on Women & Gender, 372 F. App’x 140, 142 
(2d Cir. 2010) (JA 91-94). 

Despite this Court’s order in Den Hollander I, 
plaintiff commenced a new action in an effort to cure 
the pleading deficiencies that the Court had identified 
in his earlier complaint. The district court dismissed 
the new complaint on the ground that the doctrine of 
issue preclusion (or collateral estoppel) bars plaintiff 
from relitigating his standing. See Den Hollander v. 
Members of Bd. of Regents, No. 10 Civ. 9277(LTS) 
(HBP), 2011 WL 5222912 (S.D.N.Y. Oct. 31, 2011) (JA 
165-70). After the district court entered judgment 
dismissing plaintiff s second complaint, plaintiff moved 
to vacate the judgment and file yet a third complaint, 
this time adding two new plaintiffs whose standing had 
not previously been litigated. The district court denied 
this request. (JA 205-06). 

This Court should affirm the district court’s 
judgment and its order denying post-judgment relief. 
Plaintiff had a full and fair opportunity to litigate his 


* Citations to the Joint Appendix and the Brief for 
Plaintiff-Appellant Roy Den Hollander appear 
respectively as “JA_,” and “Br._.” 
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standing to bring an Establishment Clause claim, and 
the question of his standing was actually and 
necessarily decided in the Den Hollander I litigation. 
The district court thus correctly determined that 
plaintiff was precluded from relitigating the issue in a 
second lawsuit. The district court also acted well within 
its discretion in rejecting plaintiffs bid to vacate the 
judgment for the purpose of allowing plaintiff to amend 
his complaint to add two additional plaintiffs. Plaintiff 
did not satisfy the strict standard for reopening a 
judgment; he did not even satisfy the standard for 
amending a complaint, as his proposed amendment 
would have been futile. And the patent frivolousness of 
plaintiffs Establishment Clause claim provides a 
further, alternative basis for affirmance of the district 
court’s judgment and its decision to deny plaintiffs 
motions to vacate the judgment and amend his 
complaint. 


STATEMENT OF JURISDICTION 

The district court had jurisdiction over plaintiffs 
complaint pursuant to 28 U.S.C. § 1331. The district 
court entered an order dismissing plaintiff s complaint 
on October 31, 2011, and judgment was entered the 
same day. (JA 165-70, 171). On November 21, 2011, 
plaintiff moved to vacate the judgment and amend his 
complaint pursuant to Federal Rules of Civil Procedure 
15 and 59(e). (JA 10-11). The district court denied 
plaintiffs motions on May 21, 2012. (JA 205-13). On 
June 11, 2012, plaintiff filed a timely notice of appeal. 
(JA 214). Accordingly, this Court has jurisdiction to 
hear this appeal pursuant to 28 U.S.C. § 1291. 
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ISSUES PRESENTED FOR REVIEW 

1. Whether the district court properly dismissed 
plaintiff s complaint based on issue preclusion where in 
a previous proceeding, after a full and fair opportunity 
to litigate the issue, the district court and this Court 
held that plaintiff lacked standing to pursue the only 
claim asserted in this action. 

2. Whether the district court abused its discretion in 
denying plaintiffs motions to vacate the judgment and 
amend the complaint to add two additional plaintiffs in 
an effort to circumvent the district court’s ruling on 
issue preclusion. 

3. Whether this Court may affirm the district court’s 
judgment and its order denying plaintiffs post¬ 
judgment motions on the alternative ground that 
plaintiffs Establishment Clause claim is frivolous. 

STATEMENT OF THE CASE 

Plaintiff filed a complaint on December 10, 2010, 
alleging that the Federal and State Defendants violated 
the Establishment Clause by providing funding to 
Columbia. (JA 95-122). On July 1, 2011, the magistrate 
judge issued a report recommending that the district 
court grant summary judgment to the defendants on 
collateral estoppel grounds because plaintiff previously 
had filed a materially identical complaint, which was 
dismissed for lack of standing. (JA 126-64). On October 
31, 2011, the district court adopted the magistrate 
judge’s report and recommendation and granted 
summary judgment to the defendants. (JA 165-70). 
Judgment was entered on October 31, 2011. (JA 171). 
On November 21, 2011, plaintiff filed motions to vacate 
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the judgment and amend his complaint to add two 
additional plaintiffs. (JA 10, Dkt. Nos. 33-35). The 
district court denied plaintiff s motions by order dated 
May 21, 2012. (JA 205-06). This appeal followed. 

STATEMENT OF FACTS 

A. Plaintiff's First Lawsuit—Den Hollander I 

On August 18, 2008, plaintiff, an alumnus of 
Columbia’s business school, filed a purported class- 
action complaint asserting various claims related to 
Columbia’s Institute for Research on Women and 
Gender (the “Institute”) and the state and federal 
funding received by the university. One of the claims 
asserted by plaintiff was that Columbia and the 
Institute, in their course offerings and campus 
activities, “propagate[] Feminism,” which plaintiff 
considers to be a “modern-day religion.” (JA 15). 
According to plaintiff, the “religion” of “Feminism” is 
not “theistic in nature,” but “stem[s] from moral, ethical 
or even malevolent tenets that are held with the 
strength of traditional religious convictions” (JA 15), 
including “historical revisionism, propagandizing, 
unanimity of thought labeled ‘politically correct,’ a 
pantheon of idols such as Mary Wollstonecraft, [and] de 
facto disciples and apostles.” (JA 15). 

Plaintiff asserted, as relevant here, that any federal 
or state support for Columbia violated the First 
Amendment’s Establishment Clause. (JA 15-17). In 
particular, plaintiff alleged that the Federal 
Defendants “provide[] grants, direct loans of federal 
funds, guarantees for loans from private lenders, and 
work-study programs,” as well as student loans, to 
Columbia, the Institute, and their students. (JA 17). 
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Plaintiff claimed that these forms of assistance violate 
the First Amendment’s proscription against “favor[ing] 

. . . or adopting] programs or practices that aid any 
religion.” (JA 17). Plaintiff also asserted an Equal 
Protection claim against the Federal Defendants, 
founded on the allegation that while Columbia taught 
women’s studies, it did not have a men’s studies 
department. (JA 17-21). 

With respect to plaintiffs asserted injury, the 
complaint in Den Hollander I alleged that he is a 
“resident of New York County [and] an alumnus of 
Columbia University’s Graduate School of Business.” 
(JA 29). Plaintiff alleged that as an alumnus, he is 
entitled to enroll in certain continuing-education 
courses at Columbia, but he could not find any courses 
in which he wished to enroll because Columbia did not 
offer courses in the field of “Men’s Studies.” (JA 29). 

On April 15, 2009, after plaintiff had amended his 
complaint to add a second named plaintiff, the 
magistrate judge (Kevin Nathaniel Fox, M.J .) issued a 
report recommending that the district court dismiss the 
plaintiffs’ claims against all defendants for lack of 
standing. (JA 68-77).* The magistrate judge noted that 
“plaintiffs d[id] not allege they enrolled in a Women’s 
Studies course(s) at Columbia that caused them to 
suffer a direct injury occasioned by firsthand exposure 


* In Den Hollander I, the Federal Defendants did 
not move to dismiss plaintiffs Establishment Clause 
claim for lack of standing, but rather for failure to state 
a claim on which relief could be granted. (Den 
Hollander I, No. 08 Civ. 7286(LAK)(KNF), S.D.N.Y. 
Dkt. Entry No. 13 (filed Oct. 24, 2008), at 5-10). 
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to the content of the Women’s Studies course(s), or that 
they were discriminated against[] by being denied the 
opportunity to participate in Columbia’s Women’s 
Studies program.” (JA 75-76). “At most,” the magistrate 
judge concluded, “the ‘injury’ suffered by the plaintiffs, 
attributed by them to the existence of Columbia’s 
Women’s Studies program, is no more than a ‘subjective 
chill,’ and not an ‘objective harm,”’ and “[s]uch an 
‘injury’ is not an ‘injury in fact.’” (JA 76 (quoting Laird 
v. Tatum, 408 U.S. 1, 13-14 (1972))). 

Plaintiffs objected to the magistrate judge’s report 
and recommendation. (Den Hollander I, No. 08 Civ. 
7286(LAK)(KNF), S.D.N.Y. Dkt. Entry No. 34 (filed 
Apr. 21, 2009)). Their standing argument focused 
entirely on whether the allegations in their complaint, 
regarding the supposedly deleterious effects of 
Columbia’s women’s studies program on its male 
students and alumni, amounted to an injury in fact 
sufficient to confer standing. (Id. at 6-13). Plaintiffs 
made no mention of their supposed taxpayer standing. 

On April 23, 2009, the district court adopted the 
conclusions of the magistrate judge’s report and 
recommendation and dismissed plaintiffs’ claims in 
their entirety based on plaintiffs’ lack of standing. (JA 
78-79). The district court also considered the merits of 
plaintiffs’ Establishment Clause and found it to be 
frivolous: 

[Ajlthough the Magistrate Judge did 
not reach the merits, it bears noting 
that plaintiffs’ central claim is that 
feminism is a religion and that alleged 
federal and state approval of or aid to 
Columbia’s Institute for Research on 
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Women & Gender therefore constitute 
a violation of the Establishment Clause 
of the First Amendment. Feminism is 
no more a religion than physics, and at 
least the core of the complaint is 
therefore frivolous. 

(JA 79). The district court thus dismissed “the 
Establishment Clause claim[] . . . also on the alter¬ 
native ground that [it is] absurd and utterly without 
merit.” (JA 79). 

Plaintiff appealed the district court’s judgment, 
though his co-plaintiff withdrew from the suit. (Den 
Hollander I, No. 09-1910-cv, 2d Cir. Dkt. Entry dated 
Aug. 25, 2009 (plaintiffs opening brief), at 1). In his 
brief to this Court, plaintiff argued that he had 
standing to pursue his Establishment Clause claim 
because he had been injured by his purported “direct 
contacts with Columbia’s practice of propagating 
Feminism through its Women’s Studies Program,” 
which plaintiff now referred to as his “non-economic 
injury.” (Id. at 26; see also id. at 25-36). Plaintiff also 
argued, for the first time, that he had taxpayer 
standing to pursue an Establishment Clause claim. (See 
id. at 20-21 (citing Hein v. Freedom from Religion 
Found., Inc., 551 U.S. 587, 593 (2007)); see also id. at 
13-24).* 


* On appeal, the Federal Defendants sought 
affirmance based on the district court’s alternative 
holding that the Establishment Clause claim was 
frivolous. (See Den Hollander I, No. 09-1910-cv, 2d Cir. 
Dkt. Entry dated Dec. 14, 2009 (Federal Defendants’ 
brief), at 15 n.*). 
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On April 16, 2010, this Court issued a summary 
order affirming the district court’s judgment on 
standing grounds. (JA 91-94). The Court explained that 
‘“[t]he party seeking judicial review bears the burden of 
alleging facts that demonstrate its standing.’” (JA 93 
(quoting ( Green Island Power Auth. v. Fed. Energy 
Regulatory Comm’n, 577 F.3d 148, 159 (2d Cir. 2009)) 
(additional quotation marks and brackets omitted)). 
With respect to the Establishment Clause claim, the 
Court held that plaintiff had not “made out the 
requirements for taxpayer standing.” (JA 93-94 (citing 
DeStefano v. Emergency Housing Group, Inc., 247 F.3d 
397, 405 (2d Cir. 2001)). The Court further noted that 
although it had “no occasion to reach any of plaintiffs’ 
further arguments on appeal,” the Court “share [d], in 
any event, the district court’s grave doubts” about those 
arguments. (JA 94). The Court then affirmed the 
dismissal of the action “for substantially the reasons 
stated in [the magistrate judge’s] thorough Report and 
Recommendation as adopted by the district court.” (JA 
94). The Court also affirmed the district court’s 
dismissal of plaintiffs Equal Protection claim for lack 
of standing. (JA 94). This Court’s mandate issued on 
May 25, 2010. (Den Hollander I, No. 09-1910-cv, 2d Cir. 
Dkt. Entry dated May 25, 2010). 

B. This Lawsuit 

1. Plaintiff's Complaint 

Plaintiff commenced this action on December 10, 
2010. (JA 95-122). His complaint in this case essentially 
reiterates the Establishment Clause claim against the 
Federal (and State) Defendants from his complaint in 
Den Hollander I. (JA 111-21). The only new element in 
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this complaint is a standing section, which includes 
allegations relating to plaintiffs purported taxpayer 
standing to bring an Establishment Clause claim, in 
addition to his alleged standing based on the “non¬ 
economic” injuries he supposedly suffered as a 
Columbia alumnus as a result of exposure to allegedly 
“Feminist” information on Columbia’s website and 
through unspecified university mailings. (JA 106-11). 
Plaintiffs new complaint listed various Department 
student-loan and grant programs that he alleged might 
provide some funding to Columbia. (JA 108). 

2. The Magistrate Judge's Report and 
Recommendation 

On July 1, 2011, the magistrate judge (Henry B. 
Pitman, M.J .) issued a detailed report recommending 
that the district court grant summary judgment to the 
defendants because the doctrine of issue preclusion bars 
plaintiff from relitigating his standing to bring an 
Establishment Clause claim. (JA 126-64).* The 
magistrate judge determined that “the issue of taxpayer 
standing was raised previously and was actually 
litigated and decided” in the Den Hollander I litigation, 
and that plaintiff “had a full and fair opportunity to 
litigate the taxpayer standing issue, and the resolution 


* The magistrate judge previously had converted 
the defendants’ motions to dismiss into motions for 
summary judgment because they relied on materials 
outside the pleadings (the pleadings and court decisions 
from the Den Hollander I litigation), and offered the 
parties an opportunity to submit any additional 
evidence they possessed regarding this matter. (JA 123- 
25). 
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of this issue was necessary to a valid and final 
judgment on the issue of standing.” (JA 154). The 
magistrate judge further concluded that plaintiffs 
“pleading of facts that were previously available at the 
time of the [Den Hollander I litigation] does not defeat 
collateral estoppel,” because “a plaintiff is collaterally 
estopped from relitigating the standing issue with facts 
that were available to him at the time of the first 
action.” (JA 154-55). 

3. The District Court's Decision and Entry of 
Judgment 

On October 31, 2011, the district court adopted the 
magistrate judge’s report and recommendation in its 
entirety. (JA 165-70). The district court held that 
“Plaintiffs attempt to litigate alternate grounds for 
standing in this lawsuit is improper and unavailing” 
because “[t]he issue of Plaintiff s standing to litigate his 
Establishment Clause and related claims regarding the 
University’s Women’s Studies program was decided 
against him in Den Hollander (JA 169). The court 
explained that issue preclusion “‘promotes judicial 
economy by reducing the burdens associated with 
revisiting an issue already decided.’” (JA 169 (quoting 
SEC v. Monarch Funding Corp., 192 F.3d 295, 303 (2d 
Cir. 1999))). Although a dismissal for lack of standing 
is one for lack of subject matter jurisdiction and 
therefore is without prejudice, the district court relied 
on the principle that “‘a dismissal for lack of subject 
matter jurisdiction retains some preclusive effect [and] 
bars those matters that have been actually litigated— 
typically, the specific jurisdictional issue(s) that 
mandated the initial dismissal.’” (JA 169-70 (emphasis 
in original) (quoting Lowe v. United States, 79 Fed. Cl. 
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218, 229 (2007), which in turn cited Parklane Hosiery 
Co. v. Shore, 439 U.S. 322, 326 n.5 (1979) (“the 
judgment in the prior suit precludes relitigation of 
issues actually litigated and necessary to the outcome 
of the first action”))). The district court entered 
judgment dismissing plaintiff s complaint the same day, 
on October 31, 2011. (JA 171). 

4. Plaintiff's Motions to Vacate the Judgment 
and Amend the Complaint 

On November 21, 2011, plaintiff filed motions, 
pursuant to Federal Rules of Civil Procedure 15 and 
59(e), seeking to vacate the judgment and seeking leave 
to submit yet another version of his complaint. (JA 10- 
11, Dkt. No. 35). Specifically, plaintiff sought leave to 
add two “newly discovered plaintiffs”—whose standing 
had not previously been litigated—to the complaint. (JA 
10-11, Dkt. No. 35, at 1). The proposed amended 
complaint again reiterated plaintiffs Establishment 
Clause claim, although it added allegations as to 
Hofstra University, the alma mater of one of the 
putative additional plaintiffs. (JA 172-201 (proposed 
amended complaint)). The district court denied 
plaintiff s motions on May 21, 2012, on the grounds that 
plaintiff failed to meet the standard for vacating a 
judgment under Rule 59(e) because additional plaintiffs 
do not constitute new evidence, and that plaintiffs 
proposed amendment did not cure his lack of standing. 
(JA 205-06 (adopting arguments in defendants’ briefs at 
JA 207-13)). 
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SUMMARY OF ARGUMENT 

This Court should affirm the district court’s 
judgment dismissing this action because plaintiff is 
precluded from relitigating his standing to assert an 
Establishment Clause claim based on the Federal 
Defendants’ provision of funding to Columbia. Plaintiff 
had a full and fair opportunity to litigate his standing 
in the Den Hollander I litigation, and each of the three 
judicial opinions in that case decided the standing issue 
explicitly. See Point I, infra. 

The district court did not abuse its discretion in 
denying plaintiffs motions to vacate the judgment and 
amend his complaint. Plaintiff did not satisfy the 
standard for vacating a judgment under Rule 59(e), as 
he offered no newly discovered evidence to support his 
claim and failed to establish any other basis for post¬ 
judgment relief. And plaintiffs proposed amended 
complaint did not cure the defect in his pleading, 
making amendment futile. See Point II, infra. 

This Court may also affirm the district court’s 
judgment and its denial of plaintiffs post-judgment 
motions on the alternative ground that plaintiffs 
Establishment Clause claim is frivolous. Plaintiffs 
claim that feminism is a religion is patently meritless, 
and his argument ignores well-settled First 
Amendment law governing the scope of permissible 
federal support for private schools. See Point III, infra. 
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ARGUMENT 
Standards of Review 

This Court “review[s] a district court’s application of 
the doctrine of collateral estoppel de novo, accepting all 
factual findings of the district court unless clearly 
erroneous.” Chartier v. Marlin Mgmt., LLC, 202 F.3d 
89, 93 (2d Cir. 2000). A district court’s denial of a 
motion to vacate a judgment under Federal Rule of 
Civil Procedure 59(e) is reviewed for abuse of discretion. 
Schwartz v. Liberty Mut. Ins. Co., 539 F.3d 135, 150 (2d 
Cir. 2008). Similarly, this Court “applies] a deferential, 
‘abuse of discretion’ standard of review to [a] district 
court’s informed discretion” in making a “decision 
whether to grant or deny leave to amend” a pleading. 
Iqbal v. Ashcroft, 574 F.3d 820, 822 (2d Cir. 2009), on 
remand from 556 U.S. 662 (2009). 

POINT I 

THE DISTRICT COURT CORRECTLY DISMISSED THIS 
ACTION BECAUSE THE DOCTRINE OF ISSUE 
PRECLUSION BARS RELITIGATION OF PLAINTIFF'S 
STANDING TO BRING AN ESTABLISHMENT 
CLAUSE CLAIM 

“Collateral estoppel, or issue preclusion, prevents 
parties or their privies from relitigating in a 
subsequent action an issue of fact or law that was fully 
and fairly litigated in a prior proceeding.” M.O.C.H.A. 
Soc’y, Inc. v. City of Buffalo, 689 F.3d 263, 284 (2d Cir. 
2012) (quotation marks omitted). “Issue preclusion 
applies when (1) the identical issue was raised in a 
previous proceeding; (2) the issue was actually litigated 
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and decided in the previous proceeding; (3) the party 
had a full and fair opportunity to litigate the issue; and 
(4) the resolution of the issue was necessary to support 
a valid and final judgment on the merits.” Bank ofN. Y. 
v. First Millennium, Inc., 607 F.3d 905, 918 (2d Cir. 
2010) (quotation marks omitted). 

In his complaint and amended complaint in Den 
Hollander I, plaintiff alleged that he was injured as a 
result of Columbia’s failure to offer continuing- 
education courses in the field of “Men’s Studies.” (JA 29 

128-31 (complaint); Den Hollander I, No. 08 Civ. 
7286(LAK)(KNF), S.D.N.Y. Dkt. Entry No. 17 (filed 
Dec. 1, 2008), H 207-74 (amended complaint)).* The 
magistrate judge in that case recommended dismissal 
of the action for lack of standing because such an injury 
was too speculative to give rise to Article III standing. 
(JA 74-76). In his objection to the magistrate judge’s 
report and recommendation, plaintiff had every 
opportunity to argue to the district court that he had 
taxpayer standing to bring an Establishment Clause 
claim, but he made no such argument. (See Den 
Hollander I, No. 08 Civ. 7286 (LAK)(KNF), S.D.N.Y. 
Dkt. Entry No. 34 (filed Apr. 21, 2009), at 6-13). The 
district court adopted the magistrate judge’s analysis 
and held that plaintiff lacked standing to pursue the 


* This Court may take judicial notice of records 
from the docket of the Den Hollander I litigation in 
determining whether the decision in that case has 
preclusive effect in this litigation. See AmBase Corp. v. 
City Investing Co. Liquidating Trust, 326 F.3d 63, 72 
(2d Cir. 2003). 



Case: 12-2362 Document: 53 Page: 26 10/18/2012 751091 42 


17 

Establishment Clause claim (and that it was frivolous). 
(JA 78-79). On appeal, plaintiff argued for the first time 
that he had taxpayer standing to pursue the 
Establishment Clause claim, and also argued that he 
had standing due to the injury he allegedly suffered as 
a result of his exposure to Columbia’s women’s studies 
program through university mailings and the like. {Den 
Hollander I, No. 09-1910-cv, 2d Cir. Dkt. Entry dated 
Aug. 25, 2009 (plaintiffs opening brief), at 13-24). This 
Court held that plaintiff had not pled sufficient 
allegations to establish taxpayer standing and also 
adopted the standing analysis of the magistrate judge 
and the district court, which held that plaintiff had not 
established an injury in fact sufficient to support 
standing. (JA 93-94). 

The four elements of issue preclusion are thus met 
here. First, the “identical” issue was raised in the Den 
Hollander / litigation: plaintiffs standing to assert an 
Establishment Clause claim against the Federal 
Defendants based on the provision of federal funding to 
Columbia and its supposed espousal of the religion of 
feminism. See Bank of N. Y., 607 F.3d at 918. Contrary 
to plaintiffs contention, see Br. 35-44, it is immaterial 
that he did not make a consistent set of arguments in 
support of his standing during the various phases of 
that lawsuit. The issue that plaintiff is collaterally 
estopped from litigating is his standing to assert an 
Establishment Clause violation, not any particular 
argument he may have made or failed to make 
regarding his standing in the prior action. To hold 
otherwise would encourage parties to litigate 
piecemeal, holding back facts or arguments for a second 
bite at the apple, the very circumstance the doctrine of 
issue preclusion was designed to avoid. As the district 
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court recognized, ‘“it does not make sense to allow a 
plaintiff to begin the same suit over and over again in 
the same court, each time alleging additional facts that 
the plaintiff was aware of from the beginning of the 
suit, until [he] finally satisfies the jurisdictional 
requirements [for standing].”’ (JA151-52 (quoting Perry 
v. Sheahan, 222 F.3d 309, 318 (7th Cir. 2000)). 

The cases cited by plaintiff are inapposite. This is 
not a case where the Court “cannot ascertain what was 
litigated” in the prior action. Monarch Funding , 192 
F.3d at 309, cited in Br. 37. Nor are the “issues 
presented in this matter . .. different from those before 
the . . . court in the [prior] action.” Fund for Animals, 
Inc. v. Lujan, 962 F.2d 1391, 1399 (9th Cir. 1992) 
(litigations concerned two separate agency actions), 
cited in Br. 33. Nor is it “unclear whether the [first 
court] decided [a particular issue], or whether it simply 
concluded that it had no need to reach the issue.” 
NextWave Pers. Commc’ns, Inc. v. FCC, 254 F.3d 130, 
148-49 (D.C. Cir. 2001), cited in Br. 39. At each stage of 
the Den Hollander I litigation, the court (if not plaintiff) 
addressed plaintiffs standing to pursue the 
Establishment Clause claim. That is the identical issue 
presented in this case. (JA 106-11 (allegations in 
complaint regarding plaintiffs alleged standing)). 

Furthermore, it is clear that plaintiffs standing to 
pursue an Establishment Clause claim was “actually 
litigated and decided in the previous proceeding,” and 
that plaintiff had a “a full and fair opportunity to 
litigate the issue.” Bank of N.Y., 607 F.3d at 918. The 
district court and this Court explicitly ruled on 
plaintiffs standing in their respective decisions. The 
magistrate judge analyzed the allegations of plaintiffs 
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complaint and concluded that they could not support 
Article III standing. (JA 74-76). The district court 
adopted the magistrate judge’s report and 
recommendation on the issue of standing. (JA 78-79). 
And this Court upheld the district court’s judgment on 
standing grounds. (JA 93-94). That the magistrate 
judge and the district court did not address plaintiffs 
specific theory of taxpayer standing, see Br. 35-40, does 
not defeat the application of issue preclusion. Plaintiff 
could have, but did not, make that argument until the 
Den Hollander I case reached this Court, and thus it is 
not surprising that the magistrate judge and the 
district court did not anticipate the argument or 
address it suasponte. See, e.g., United States v. Marcus, 
628 F.3d 36, 45 n.12 (2d Cir. 2010) (district court did 
not err in not addressing argument raised by defendant 
for the first time on appeal). 

Plaintiff also finds fault in this Court’s supposed 
failure to separately discuss his “non-economic 
standing” theory, Br. 40-41, based on his unspecified 
“direct contacts with Columbia’s practice of propagating 
Feminism through its Women’s Studies Program,” Den 
Hollander I, No. 09-1910-cv, 2d Cir. Dkt. Entry dated 
Aug. 25, 2009 (plaintiffs opening brief), at 26. Again, 
plaintiff s argument is misplaced. This Court squarely 
held that plaintiff lacked standing to bring his 
Establishment Clause claim. In addition to briefly 
addressing plaintiffs taxpayer standing theory, the 
Court adopted the magistrate judge’s report in full and 
the district court’s decision with respect to standing, 
both of which held that plaintiff did not suffer an injury 
in fact sufficient to confer standing. (JA 94). This Court 
thus necessarily rejected all of plaintiffs standing 
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arguments in reaching its decision, even if it did not 
discuss them separately in its brief summary order. 

Plaintiff curiously contends that because he raised 
taxpayer standing and the latest incarnation of his 
injury-in-fact argument (his alleged “non-economic 
injury”) for the first time on appeal, this Court should 
have refused to consider them, and therefore this 
Court’s previous determination cannot have preclusive 
effect in this case. See Br. 42-44. It is not clear how 
plaintiff s “non-economic injury” argument differed from 
the arguments he made in the district court regarding 
his alleged injury from contacts with Columbia and the 
Institute. But, in any event, “[bjecause of their 
jurisdictional nature, [this Court] may . . . address 
standing arguments, even where . . . they were not 
raised in the district court.” Conroy v. N. Y. State Dep’t 
of Corr. Servs., 333 F.3d 88, 93 (2d Cir. 2003); see also 
Fabrikant v. French, 691 F.3d 193, 212 (2d Cir. 2012) 
(“That we generally ignore arguments advanced for the 
first time on appeal (or, as here, at oral argument) is a 
prudential rule, not a jurisdictional one: We have 
discretion to consider waived arguments.” (brackets and 
quotation marks omitted)). The Court committed no 
error in considering (and rejecting) plaintiffs new 
standing theories in the Den Hollander I appeal.* 


* It is also immaterial that the Federal Defendants 
did not seek to defend the district court’s standing 
ruling on appeal in Den Hollander I. {Den Hollander I, 
No. 09-1910-cv, 2d Cir. Dkt. Entry dated Dec. 14, 2009 
(Federal Defendants’ brief), at 15 n.*). This Court was 
well within its authority to decide the appeal on this 
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Finally, the resolution of plaintiffs standing was 
unquestionably “necessary to support a valid and final 
judgment on the merits.” Bank ofN. Y., 607 F.3d at 918. 
In the Den Hollander I litigation, the district court 
dismissed plaintiffs claim for lack of standing, while 
citing the claim’s frivolousness as an alternative ground 
for the dismissal. (JA 78-79). But this Court’s resolution 
of plaintiffs appeal was predicated exclusively on 
standing grounds. (JA 93-94). 

Because plaintiffs standing to bring his 
Establishment Clause claim was fully and fairly 
litigated and actually and necessarily decided in the 
Den Hollander I litigation, the district court correctly 
held that plaintiff is collaterally estopped from 
relitigating that issue in this case. See Mrazek v. 
Suffolk Cnty. Bd. of Elections, 630 F.2d 890, 898 n.10 
(2d Cir. 1980) (“the issue of [certain plaintiffs’] standing 
.. . has been determined adversely to them in the state 
courts and that decision is binding upon us under 
principles of res judicata”); see also Coll. Sports Council 
v. Dept of Educ., 465 F.3d 20, 22-23 (D.C. Cir. 2006) 
(upholding dismissal of challenge to agency policy 
because same plaintiffs had brought similar challenge 
a few years earlier, which had been dismissed for lack 
of standing). 


ground, which both was raised in the district court and 
is jurisdictional. 
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POINT II 

THE DISTRICT COURT DID NOT ABUSE ITS 
DISCRETION IN DENYING PLAINTIFF'S MOTIONS 
TO VACATE THE JUDGMENT AND AMEND THE 
COMPLAINT TO ADD NEW PLAINTIFFS 

The district court acted well within its discretion in 
denying plaintiffs post-judgment motions. Plaintiffs 
application did not satisfy the strict standard for 
vacating a judgment under Federal Rule of Civil 
Procedure 59(e), and his proposed amended pleading 
did not cure the jurisdictional defect in his original 
complaint: plaintiff s own lack of standing to maintain 
his Establishment Clause claim. 

A court may grant a motion to alter or amend a 
judgment where there is an intervening change in the 
controlling law, new evidence previously not available 
comes to light, or it is necessary to remedy a clear error 
of law or to prevent manifest injustice. See Virgin Atl. 
Airways, Ltd. v. Nat’l Mediation Bd., 956 F.2d 1245, 
1255 (2d Cir. 1992) (standard for reconsideration 
motion), cited in Peterson v. Syracuse Police Dep’t, 467 
F. App’x 31, 34 (2d Cir. 2012) (applying standard to 
Rule 59(e) motion). 

Plaintiff s argument that the two new plaintiffs who 
wished to join his complaint somehow constituted 
“newly discovered evidence,” Br. 14-15, is without 
merit. The burden to establish that newly discovered 
evidence warrants vacating a judgment is “onerous.” 
United States v. Int’l Bhd. of Teamsters, 247 F.3d 370, 
392 (2d Cir. 2001). “[T]he movant must demonstrate 
that (1) the newly discovered evidence was of facts that 
existed at the time of trial or other dispositive 
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proceeding, (2) the movant must have been justifiably 
ignorant of them despite due diligence, (3) the evidence 
must be admissible and of such importance that it 
probably would have changed the outcome, and (4) the 
evidence must not be merely cumulative or 
impeaching.” Id. (quotation marks omitted). Additional 
parties do not satisfy this standard: they are not “facts” 
or “evidence.” Plaintiff also failed to establish justifiable 
ignorance or due diligence. That plaintiff was able to 
“f[i]nd two New York State residents willing to add 
their names as plaintiffs to this suit” after the district 
court’s judgment was entered, Br. 9, falls well short of 
satisfying the exacting standard for vacating a 
judgment.* 

Nor did plaintiff establish that vacating the 
judgment was necessary to avoid “manifest injustice.” 
Plaintiff claims that the district court has placed the 
putative additional plaintiffs in a Catch-22 because 


* Contrary to plaintiffs suggestion, Judge Straub 
did not “criticize” plaintiff during oral argument in the 
Den Hollander I case “for not trying to amend the 
complaint post-judgment in that case.” Br. 1 (citing JA 
80). Rather, Judge Straub asked plaintiff to explain 
why he had not attempted to amend his complaint to 
add allegations supporting his new theory of taxpayer 
standing after the magistrate judge and the district 
court concluded that he lacked Article III standing to 
pursue his Establishment Clause claim. (JA 80). 
Certainly, Judge Straub did not suggest that plaintiff 
should file an entirely new litigation to remedy his 
failure to seek amendment of his complaint in Den 
Hollander I. 
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they were not permitted to join plaintiffs lawsuit, but 
might nevertheless be precluded from instituting their 
own action on account of their failed attempt to 
participate in this case. See Br. 16-17. But the district 
court acknowledged, in adopting the reasoning of the 
State Defendants’ brief, that “the proposed new 
plaintiffs are perfectly free to bring their own lawsuit in 
their own names, and, if successful, obtain injunctive 
and declaratory relief that would benefit not only them, 
but plaintiff and all others similarly situated.” (JA 210, 
cited in JA 206).* In light of this, plaintiffs concern 
appears to be unfounded.** 


* It was not improper, as plaintiff suggests, see Br. 
6, for the district court to have adopted particular 
arguments made by defendants’ counsel (JA 206), 
rather than separately analyzing the issue in its own 
opinion. See, e.g., Clanton v. United States, 284 F.3d 
420, 428 (2d Cir. 2002). 

** Plaintiff claims that, despite the district court’s 
adoption of this reasoning, it would deny his putative 
co-plaintiffs the right to proceed with a separate 
lawsuit because they would be in “privity” with plaintiff 
if he served as their counsel in such an action. Br. 16 
(citing Fulani v. Bentsen, 862 F. Supp. 1140 (S.D.N.Y. 
1994), and Conte v. Justice, 996 F.2d 1398, 1402 (2d 
Cir. 1993)). As this Court explained in Conte, however, 
whether two parties are in privity is determined based 
on the “totality of the circumstances.” 996 F.2d at 1402. 
Although employment of the same counsel is one factor 
to be considered in this inquiry, see id., it is not the only 
factor, and plaintiff in any event does not purport to 
serve as counsel to the putative co-plaintiffs in this 
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As plaintiff did not make a showing of newly 
discovered evidence, manifest injustice or any other 
basis to vacate the judgment, the district court did not 
abuse its discretion in denying plaintiffs’ Rule 59(e) 
motion. Plaintiffs inability to satisfy the Rule 59(e) 
standard is itself a sufficient basis to uphold the district 
court’s determination. See Williams v. Citigroup Inc., 
659 F.3d 208, 213 (2d Cir. 2011) (“[A] party seeking to 
file an amended complaint postjudgment must first 
have the judgment vacated or set aside pursuant to 
Rules 59(e) or 60(b).” (quotation marks and brackets 
omitted)). 

Here, moreover, the district court’s determination 
may also be affirmed on the ground that plaintiffs 
proposed amended complaint did not cure the defect 
that prompted dismissal of his complaint in the first 
place. See id. (while district court has discretion to 
vacate a judgment to permit amendment of a 
complaint, it should “place significant emphasis on the 
value of finality and repose” and “take into account the 
nature of the proposed amendment” (quotation marks 
omitted)). “Leave to amend may properly be denied if 
the amendment would be futile, as when the proposed 
new pleading fails to state a claim on which relief can 
be granted. The adequacy of a proposed amended 
complaint to state a claim is to be judged by the same 
standards as those governing the adequacy of a filed 
pleading.” Anderson News, LLC v. Am. Media, Inc., 680 


case. Of course, a new action by the putative co- 
plaintiffs may well be subject to dismissal on another 
ground, such as frivolousness. See infra Point III. 
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F.3d 162, 185 (2d Cir. 2012) (citing Foman v. Davis, 371 
U.S. 178, 182 (1962) (additional citation omitted)). 

Plaintiffs proposed amendment was futile. Plaintiff 
attempted to circumvent the district court’s collateral 
estoppel ruling by adding two new plaintiffs who had 
not previously litigated their standing to bring an 
Establishment Clause claim. But adding two new 
plaintiffs to the action, even if they had standing, would 
not change the analysis as to plaintiff himself. See, e.g., 
Smith v. Silverman (In re Smith), 645 F.3d 186, 189 n.2 
(2d Cir. 2011) (analyzing the standing of each plaintiff 
separately). The cases on which plaintiff relies, see Br. 
19-26, all involved the substitution of parties (e.g., the 
substitution of a named plaintiff in a class-action suit). 
See, e.g., Sheldon v. PHHCorp., No. 96 Civ. 1666(LAK), 
1997 WL 91280, at *2-3 (S.D.N.Y. Mar. 4, 1997) 
(discussing potential substitution of named defendant, 
which was not liable to plaintiff, with different entity 
that may have been liable), aff’d, 135 F.3d 848 (2d Cir. 
1998), cited in Br. 19-20. Plaintiff did not attempt to 
substitute the new plaintiffs; he sought to add them as 
plaintiffs while remaining a plaintiff himself. (JA 172 
(proposed amended complaint listing plaintiff as a 
party)).* 


* Even if plaintiff had sought to substitute the two 
new plaintiffs for himself in the action, the district 
court would have been well within its discretion to deny 
the motion, given the late stage of the proceedings, 
after the entry of judgment. Cf. Disability Advocates, 
Inc. v. N.Y. Coal, for Quality Assisted Living, Inc., 675 
F.3d 149, 160-61 (2d Cir. 2012) (where court lacks 
jurisdiction because of plaintiffs lack of standing, it 
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The proposed amendment therefore would not have 
cured plaintiffs own lack of standing to pursue the 
Establishment Clause claim (as established in Den 
Hollander I), and the district court was well within its 
discretion to refuse to allow the amendment. Cf. 
Thomas v. Metro. Life Ins. Co., 631 F.3d 1153 (10th Cir. 
2011) (dismissing appeal by plaintiffs, who lacked 
standing, of district court decision denying request to 
add additional plaintiffs who may have had standing). 

POINT III 

THE COURT MAY AFFIRM ON THE ALTERNATIVE 

GROUND THAT PLAINTIFF'S ESTABLISHMENT 
CLAUSE CLAIM IS FRIVOLOUS 

The judgment and the district court’s order denying 
plaintiffs post-judgment motions may also be affirmed 
on the alternative ground that the Establishment 
Clause claim fails as a matter of law and, indeed, is 
frivolous. See Gallop v. Cheney, 642 F.3d 364, 368-70 
(2d Cir. 2011) (affirming dismissal of complaint as 
frivolous (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009))). The district court in Den Hollander I 
determined that the claim is “utterly without merit” 
(JA 79 (“Feminism is no more a religion than physics, 
and at least the core of the complaint is therefore 
frivolous.”)), and this Court indicated that it “share[d] 

... the district court’s grave doubts” about the merits of 


may nevertheless treat pleading of intervenor with 
standing as separate action if proposed intervention 
comes early enough in the litigation to avoid prejudice 
to the defendant (citing Hackner v. Guar. Trust Co. of 
N.Y., 117 F.2d 95, 98 (2d Cir. 1941))). 
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plaintiff s claim, though it did not decide the issue (JA 
94). While the district court in this case did not reach 
the merits of plaintiffs claim, both the judgment and 
the district court’s order denying plaintiffs motion to 
vacate the judgment can be affirmed on any basis 
supported by the record. See AmBase, 326 F.3d at 72 
(affirming dismissal of a complaint); Francis v. City of 
New York, 235 F.3d 763, 766 (2d Cir. 2000) (affirming 
order denying motion to vacate judgment). 

“The Establishment Clause of the First Amendment 
. . . prevents [the government] from enacting laws that 
have the ‘purpose’ or ‘effect’ of advancing or inhibiting 
religion.” Zelman v. Simmons-Harris, 536 U.S. 639,648 
(2002). Plaintiff does not allege that the Department 
funds the programs he identifies for a religious 
“purpose.”* Thus, the relevant question under the 
Establishment Clause if whether the Department’s 
funding “has the forbidden ‘effect’ of advancing or 


* Even if plaintiff did make such an allegation, the 
relevant inquiry is whether the government’s intent, as 
determined from the perspective of a reasonable 
observer, is to establish the particular religion in 
question. See Altman v. Bedford Cent. Sch. Dist., 245 
F.3d 49, 75 (2d Cir. 2001). Here, the complaint does not 
contain any factual allegations supporting an inference 
that a reasonable observer could conclude that the 
purpose of federal support for Columbia is to promote or 
inhibit feminism as a religion. The complaint does not 
even allege that plaintiff himself believes the intention 
behind the federal funding at issue is to promote 
feminism, much less allege facts to show why a 
reasonable observer would think so. 
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inhibiting religion.” Id. Plaintiff fails to satisfy this 
standard in at least three respects. 

First, as the district court concluded in Den 
Hollander I (JA 79), feminism is not a religion for 
purposes of the First Amendment. The Establishment 
Clause “does indeed distinguish” between religious and 
secular philosophies. Immediato v. Rye Neck Sch. Dist., 
73 F.3d 454, 462 (2d Cir. 1996) (citing Wisconsin v. 
Yoder, 406 U.S. 205, 215-19 (1972)). The Supreme 
Court has instructed that “a ‘religious’ belief or practice 
entitled to constitutional protection” is “not merely a 
matter of personal preference, but one of deep religious 
conviction, shared by an organized group, and 
intimately related to daily living.” Yoder, 406 U.S. at 
215-16; see also United States v. Meyers, 95 F.3d 1475, 
1483 (10th Cir. 1996) (religious beliefs are generally 
characterized by, inter alia, “ultimate ideas,” 
“metaphysical beliefs,” a “moral or ethical system,” and 
the “accoutrements of religion” (capitalization altered)). 
Indeed, courts have cautioned that defining “religion” 
too broadly for Establishment Clause purposes is 
“unworkable” because it would subject nearly any 
“governmental activit[y]” to potential “censure.” 
Alvarado v. City of San Jose, 94 F.3d 1223, 1230 (9th 
Cir. 1996); cf. United States v. Allen, 760 F.2d 447, 450- 
52 (2d Cir. 1985) (noting that definition of religion is 
much narrower for Establishment Clause than for Free 
Exercise Clause). 

Courts have rejected similar attempts by plaintiffs 
to define religion expansively for purposes of asserting 
an Establishment Clause claim. See Altman, 245 F.3d 
at 75-79 (public high school’s Earth Day ceremony did 
not unconstitutionally promote the “Gaia” religion); 
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Alvarado, 94 F.3d at 1229-31 (city’s statue of an Aztec 
serpent-god did not violate the Establishment Clause 
even though some New Age spiritualists and Mormons 
ascribed religious significance to the ancient deity); 
Allen, 760 F.2d at 451 (criminal law prohibiting 
destruction of government property, including nuclear 
facilities, did not establish religion of “nuclearism”). 
Feminism may “invoke ultimate concerns,” but “fail[s] 
to demonstrate any shared or comprehensive doctrine 
or to display any of the structural characteristics or 
formal signs associated with traditional religions.” 
Alvarado, 94 F.3d at 1230 (quotation marks omitted). 

Second, with respect to federal student-aid 
programs, even if feminism were considered a religion, 
such programs do not “advance religion” for 
Establishment Clause purposes; they simply provide 
students with funds that the students in turn may use 
to pursue any course of study (religious or non- 
religious) at a participating institution. The Estab¬ 
lishment Clause of the First Amendment does not 
prohibit the government from providing funds to defray 
tuition costs for students who choose to use the funds to 
pursue religious education. To the contrary, in the 
context of government funding for education, the 
Supreme Court has distinguished between 
impermissible “government programs that provide aid 
directly to religious schools” and permissible “programs 
of true private choice, in which government aid reaches 
religious schools only as a result of the genuine and 
independent choices of private individuals.” Zelman, 
536 U.S. at 649. “[W]here a government aid program is 
neutral with respect to religion, and provides assistance 
directly to a broad class of citizens who, in turn, direct 
government aid to religious schools wholly as a result 
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of their own genuine and independent private choice, 
the program is not readily subject to challenge under 
the Establishment Clause.” Id. at 652. Thus, even if 
Columbia students used federal funds to enroll in 
“religious” courses—and, indeed, there is every reason 
to believe that an institution such as Columbia offers 
courses in religious studies and the like—there would 
be nothing unconstitutional about such funding. 

Third, with respect to grants or other support 
provided to Columbia, plaintiff does not identify any 
Department funding that is specifically designed to 
promote feminism, as opposed to university studies 
generally. To challenge government funding for schools 
under the Establishment Clause, a plaintiff must 
identify “a measurable appropriation or loss of revenue 
attributable to the challenged activities at those 
schools.” Altman, 245 F.3d at 74. Plaintiffs complaint 
contains no factual allegations that meet this standard; 
he simply identifies several general-purpose 
Department programs that fund various types of grants 
to universities (JA 75), without explaining how such 
grant programs promote feminism to any measurable 
extent. Plaintiffs failure to identify any particular 
Department programs that actually promote his would- 
be religion is fatal to his Establishment Clause claim. 

For all of these reasons, plaintiffs Establishment 
Clause claim is frivolous, as the district court in Den 
Hollander I concluded. (JA 79; see also JA 94). 
Accordingly, this Court may affirm the district court’s 
judgment, and its order denying plaintiffs post¬ 
judgment motions, on this alternative ground. 
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32 

CONCLUSION 

The district court's judgment, and its order 
denying plaintiff's motions to vacate the judgment 
and amend his complaint, should be affirmed. 

Dated: New York, New York 

October 18, 2012 

Respectfully submitted, 

PREET Bharara, 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendants-Appellees 
the United States Department of 
Education and Arne Duncan, 
Secretary of Education. 


Jean-David Barnea, 

Sarah S. Normand, 

Assistant United States Attorneys, 
Of Counsel. 
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David M. Steiner(New York State Commissioner of the Department of 
Education; in his individual capacity), Merryl H. Tisch(Chancellor of the 
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8 

MEMORANDUM OF LAW in Support re: 7 MOTION to Dismiss.. 
Document filed by Elsa Magee(Acting President of the New York State 
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Magee(Acting President of the New York State Higher Education Services 
Corp.; in his official capacity), Members of the Board of Regents of the 
University of the State of New York(in their individual capacities), 

Members of the Board of Regents of the University of the State of New 
York(in their official capacities), David M. Steiner(New York State 
Commissioner of the Department of Education; in his official capacity), 
David M. Steiner(New York State Commissioner of the Department of 
Education; in his individual capacity), Merryl H. Tisch(Chancellor of the 
Board of Regents; in her official capacity), Merryl H. Tisch(Chancellor of 
the Board of Regents; in her individual capacity). (Colucci, Clement) 
(Entered: 01/14/2011) 

01/14/2011 

9 

AMENDED MEMORANDUM OF LAW in Support re: 7 MOTION to 
Dismiss. {Corrected as to Date-Please Replace this Version with Prior 
Docket #8}. Document filed by Elsa Magee( Acting President of the New 
York State Higher Education Services Corp.; in his individual capacity), 

Elsa Magee(Acting President of the New York State Higher Education 
Services Corp.; in his official capacity), Members of the Board of Regents 
of the University of the State of New York(in their individual capacities), 
Members of the Board of Regents of the University of the State of New 
York(in their official capacities), David M. Steiner(New York State 
Commissioner of the Department of Education; in his official capacity), 
David M. Steiner(New York State Commissioner of the Department of 
Education; in his individual capacity), Merryl H. Tisch(Chancellor of the 
Board of Regents; in her official capacity), Merryl H. Tisch(Chancellor of 
the Board of Regents; in her individual capacity). (Colucci, Clement) 
(Entered: 01/14/2011) 

03/31/2011 

10 

FILING ERROR - DEFICIENT DOCKET ENTRY (SEE DOCUMENT 
#11) - MOTION to Dismiss Opposition to Motion to Dismiss. Document 
filed by Roy Den Hollander. Responses due by 4/1/2011 (Den Hollander, 
Roy) Modified on 4/1/2011 (ldi). Modified on 4/1/2011 (ldi). (Entered: 
03/31/2011) 

03/31/2011 

U 

MEMORANDUM OF LAW in Opposition re: 7 MOTION to Dismiss.. 
Document filed by Roy Den Hollander. (Den Hollander, Roy) (Entered: 
03/31/2011) 

03/31/2011 

12 

FILING ERROR - DEFICIENT DOCKET ENTRY / DUPLICATE 
DOCKET ENTRY (SEE DOCUMENT #13) - DECLARATION of Roy 
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Den Hollander in Opposition re: 7 MOTION to Dismiss. Document filed by 
Roy Den Hollander. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit 
C, # 4 Exhibit D, # ^Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit I, 

# 9 Exhibit J, # j_0 Exhibit K, # JJ_ Exhibit L, # 12 Exhibit M, # J_3 Exhibit 

N, # 14 Exhibit O, # 15 Exhibit P, # J_6 Exhibit Q)(Den Hollander, Roy) 
Modified on 4/1/2011 (ldi). Modified on 4/1/2011 (ldi). (Entered: 

03/31/2011) 

03/31/2011 

13 

FILING ERROR - DEFICIENT DOCKET ENTRY - DECLARATION of 
Roy Den Hollander in Opposition re: 7 MOTION to Dismiss. Document 
filed by Roy Den Hollander. (Attachments: # 1 Exhibit A, # 2 Exhibit B, 

# 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, 

# 8 Exhibit H, # 9Exhibit I, # JJ) Exhibit J, # JJ_ Exhibit K, # 12 Exhibit L, 

# J_3 Exhibit M, # 14 Errata N. # 15 Exhibit 0, # J_6 Exhibit P, # E7 Exhibit 
Q)(Den Hollander, Roy) Modified on 4/1/2011 (ldi). (Entered: 03/31/2011) 

03/31/2011 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT 
DOCKET ENTRY ERROR. Note to Attorney Roy Den Hollander to RE¬ 
FILE Document J_3 Declaration in Opposition to Motion. ERROR(S): no 
signature or s/. (ldi) (Entered: 04/01/2011) 

04/01/2011 

14 

REPLY MEMORANDUM OF LAW in Support re: 7 MOTION to 

Dismiss.. Document filed by Elsa Magee(Acting President of the New York 
State Higher Education Services Corp.; in his individual capacity), Elsa 
Magee(Acting President of the New York State Higher Education Services 
Corp.; in his official capacity), Members of the Board of Regents of the 
University of the State of New York(in their individual capacities), 

Members of the Board of Regents of the University of the State of New 
York(in their official capacities), David M. Steiner(New York State 
Commissioner of the Department of Education; in his official capacity), 
David M. Steiner(New York State Commissioner of the Department of 
Education; in his individual capacity), Merryl H. Tisch(Chancellor of the 
Board of Regents; in her official capacity), Merryl H. Tisch(Chancellor of 
the Board of Regents; in her individual capacity). (Colucci, Clement) 
(Entered: 04/01/2011) 

04/01/2011 

15 

DECLARATION of Roy Den Hollander in Opposition re: 7 MOTION to 
Dismiss.. Document filed by Roy Den Hollander. (Den Hollander, Roy) 
(Entered: 04/01/2011) 

04/04/2011 

16 

ORDER, no later than April 15, 2011, plaintiff is to inform my chambers in 
writing whether he consents to my considering the Federal Defendants' 
motion to dismiss on the basis of the letter briefs alone. If plaintiff fails to 
respond by April 15, 2011,1 shall deem his silence to constitute consent. 

SO ORDERED. (Signed by Magistrate Judge Henry B. Pitman on 

4/4/2011) Copies Sent By Chambers, (lnl) (Entered: 04/04/2011) 

06/03/2011 

17 

ORDER: Because all parties have submitted materials that go beyond the 
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face of the pleading, it is my intention to convert the motion to a motion for 
summary judgment pursuant to Fed. R. Civ. P. 12(d). If the parties wish to 
submit additional materials in connection with the motion, they are directed 
to do so no later than June 30, 2011. (Signed by Magistrate Judge Henry B. 
Pitman on 6/3/2011) (jpo) (Entered: 06/03/2011) 

06/16/2011 

18 

ENDORSED LETTER addressed to Magistrate Judge Henry B. Pitman 
from Roy Den Hollander dated 6/14/2011 re: Submission of a 56.1 
statement. ENDORSEMENT: NEITHER SIDE NEEDS TO SUBMIT A 
RULE 56.1 STATEMENT. THE PRESENCE OR ABSENCE OF SUCH A 
STATEMENT WILL NOT AFFECT THE OUTCOME OF THE MOTION. 
(Signed by Magistrate Judge Henry B. Pitman on 6/16/2011) (tro) (Entered: 
06/16/2011) 

06/29/2011 

19 

FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU - 
MOTION for Summary Judgment Opposition Statement of Material Facts. 
Document fded by Roy Den Hollander. Responses due by 6/30/2011 (Den 
Hollander, Roy) Modified on 6/30/2011 (db). (Entered: 06/29/2011) 

06/29/2011 

20 

FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU - 
MOTION for Summary Judgment Opposition Declaration. Document filed 
by Roy Den Hollander. Responses due by 6/30/2011 (Attachments: 

# 1 Exhibit, # 2 Exhibit)(Den Hollander, Roy) Modified on 6/30/2011 (db). 
(Entered: 06/29/2011) 

06/29/2011 

21 

MEMORANDUM OF LAW in Opposition re: J_9 MOTION for Summary 
Judgment Opposition Statement of Material Facts.. Document filed by Roy 
Den Hollander. (Den Hollander, Roy) (Entered: 06/29/2011) 

06/29/2011 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE 
ERROR. Note to Attorney Roy Den Hollander to RE-FILE 

Document 19MOTION for Summary Judgment Opposition Statement of 
Material Facts. Use the event type Counter Staement to Rule 56.1 found 
under the event list Other Answers, (db) (Entered: 06/30/2011) 

06/29/2011 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE 
ERROR. Note to Attorney Roy Den Hollander to RE-FILE 

Document 2QMOTION for Summary Judgment Opposition Declaration. 

Use the event type Declaration in Opposition to Motion found under the 
event list Replies, Opposition and Supporting Documents, (db) (Entered: 
06/30/2011) 

06/30/2011 

22 

COUNTER STATEMENT TO Document filed by Roy Den Hollander. 

(Den Hollander, Roy) (Entered: 06/30/2011) 

06/30/2011 

23 

DECLARATION of Roy Den Hollander in Opposition re: 7 MOTION to 
Dismiss.. Document filed by Roy Den Hollander. (Attachments: 

# 1 Exhibit, # 2Exhibit)(Den Hollander, Roy) (Entered: 06/30/2011) 
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07/01/2011 

24 

REPORT AND RECOMMENDATIONS re: 7 MOTION to Dismiss, filed 
by Elsa Magee, David M. Steiner, Members of the Board of Regents of the 
University of the State of New York, Merryl H. Tisch Objections to R&R 
due by 7/18/2011 (Signed by Magistrate Judge Henry B. Pitman on 7/1/11) 
Copies Transmitted By Chambers, (pi) (Entered: 07/01/2011) 

07/11/2011 

25 

OBJECTION to 24 Report and Recommendations of Magistrate Judge 

Henry B. Pitman Document filed by Roy Den Hollander. (Den Hollander, 
Roy) (Entered: 07/11/2011) 

07/11/2011 

26 

CERTIFICATE OF SERVICE of Objections to Magistrate's Report and 
Recommendations served on NY State and U.S.A. on July 11, 2011. 

Service was made by Mail. Document filed by Roy Den Hollander. (Den 
Hollander, Roy) (Entered: 07/11/2011) 

07/19/2011 

27 

RESPONSE re: 25 Objection to Report and Recommendations [State 
Defendants' Response to Plaintiffs Objections to the Report and 
Recommendation]. Document filed by Elsa Magee(Acting President of the 
New York State Higher Education Services Corp.; in his individual 
capacity), Elsa Magee( Acting President of the New York State Higher 
Education Services Corp.; in his official capacity), Members of the Board of 
Regents of the University of the State of New York(in their individual 
capacities), Members of the Board of Regents of the University of the State 
of New York(in their official capacities), David M. Steiner(New York State 
Commissioner of the Department of Education; in his official capacity), 
David M. Steiner(New York State Commissioner of the Department of 
Education; in his individual capacity), Merryl H. Tisch(Chancellor of the 
Board of Regents; in her official capacity), Merryl H. Tisch(Chancellor of 
the Board of Regents; in her individual capacity). (Colucci, Clement) 
(Entered: 07/19/2011) 

10/31/2011 

28 

Letter addressed to Judge Laura Taylor Swain from Jean-David Barnea 
dated 7/25/2011 re: Counsel for the Federal Defendants writes to inform the 
Court that Plaintiffs objection papers contain no persuasive argument why 
this Court should not adopt the recommendation of the R&R. Should the 
Court deem that this objection ought to be presented in a formal motion, the 
Federal Defendants respectfully request the opportunity to do so. (ab) 
(Entered: 10/31/2011) 

10/31/2011 

29 

ORDER re: 7 Motion to Dismiss filed by Elsa Magee, David M. Steiner, 
Members of the Board of Regents of the University of the State of New 

York, Merryl H. Tisch and 24 Report and Recommendation. The Court has 
reviewed the remaining aspects of the Report and finds Judge Pitman's 
analysis free of clear error. The Court adopts the Report in its entirety, and, 
for the reasons stated therein and for the foregoing reasons, summary 
Judgment is granted in favor of Defendants. The Clerk of the Court is 
respectfully requested to enter judgment accordingly and to close this case. 
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This Order resolves docket entry no. 7. (Signed by Judge Laura Taylor 

Swain on 10/31/2011) (ab) (Entered: 10/31/2011) 

10/31/2011 


Transmission to Judgments and Orders Clerk. Transmitted re: 29 Order 
Adopting Report and Recommendations to the Judgments and Orders Clerk, 
(ab) (Entered: 10/31/2011) 

10/31/2011 

30 

CLERK'S JUDGMENT That for the reasons stated in the Court's Order 
dated October 31, 2011, 2011, the Court adopts the report in its entirety and 
summary judgment is granted in favor of defendants ;accordingly, the case 
is closed. (Signed by Clerk of Court Ruby Krajick on 10/31/11) 

(Attachments: # \ Notice of Right to Appeal)(dt) (Entered: 10/31/2011) 

10/31/2011 

40 

INTERNET CITATION NOTE: Material from decision with Internet 
citation re: 29 Order Adopting Report and Recommendations, (tro) 

(Entered: 02/07/2012) 

10/31/2011 

41 

INTERNET CITATION NOTE: Material from decision with Internet 
citation re: 29 Order Adopting Report and Recommendations, (tro) 

(Entered: 02/07/2012) 

10/31/2011 

42 

INTERNET CITATION NOTE: Material from decision with Internet 
citation re: 29 Order Adopting Report and Recommendations, (tro) 

(Entered: 02/07/2012) 

10/31/2011 

43 

INTERNET CITATION NOTE: Material from decision with Internet 
citation re: 29 Order Adopting Report and Recommendations, (tro) 

(Entered: 02/07/2012) 

11/01/2011 

31 

Letter addressed to Magistrate Judge Henry B Pitman from Jean -David 
Bamea dated 4/1/2011 re: In further support of motion to dismiss the 
complaint. Document filed by U.S. Department of Education.(cd) (Entered: 
11/02/2011) 

11/01/2011 

32 

LETTER: addressed to Magistrate Judge Henry B. Pitman from Jean Daviv 
Bamea dated 6/20/2011 re: Counsel for defendant write to address the 
concerns that the Court raised in it's June 3, 2011 order, regarding materials 
submitted along with the Federal Defendants pending motion to dismiss in 
the above referenced action. Document filed by U.S. Department of 
Education.(js) (Entered: 11/04/2011) 

11/21/2011 

33 

MOTION to Vacate and Amend Complaint. Document filed by Roy Den 
Hollander.(Den Hollander, Roy) (Entered: 11/21/2011) 

11/21/2011 

34 

AFFIDAVIT of Roy Den Hollander in Support re: 33 MOTION to 

Vacate and Amend Complaint.. Document filed by Roy Den Hollander. 
(Attachments: # TExhibit Amended Complaint)(Den Hollander, Roy) 
(Entered: 11/21/2011) 

11/21/2011 

35 

MEMORANDUM OF LAW in Support re: 33 MOTION to Vacate and 
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Amend Complaint.. Document filed by Roy Den Hollander. (Den Hollander, 
Roy) (Entered: 11/21/2011) 

12/05/2011 

36 

MEMORANDUM OF LAW in Opposition re: 33 MOTION to Vacate and 
Amend Complaint.. Document filed by Arne Duncan, Elsa Magee(Acting 
President of the New York State Higher Education Services Corp.; in his 
individual capacity), Elsa Magee(Acting President of the New York State 
Higher Education Services Corp.; in his official capacity), Members of the 
Board of Regents of the University of the State of New York(in their 
individual capacities), Members of the Board of Regents of the University 
of the State of New York(in their official capacities), David M. Steiner(New 
York State Commissioner of the Department of Education; in his official 
capacity), David M. Steiner(New York State Commissioner of the 
Department of Education; in his individual capacity), Merryl H. 
Tisch(Chancellor of the Board of Regents; in her official capacity), Merryl 

H. Tisch(Chancellor of the Board of Regents; in her individual capacity). 
(Colucci, Clement) (Entered: 12/05/2011) 

12/06/2011 

37 

LETTER: addressed to Judge Laura Taylor Swain from Jean-David Barnea 
dated 12/5/2011 re: I write on behalf of the United States Department of 
Education and the Secretary of Education (collectively, "the Federal 
Defendants") to oppose plaintiff Roy Den Hollander's motion to vacate the 
judgment and amend the complaint [Docket No. 34]. The Federal 

Defendants respectfully request that the Court accept this letter in lieu of a 
formal opposition to plaintiffs motion, and enter this letter on the docket. In 
sum, Plaintiffs motion to amend his complaint to add new plaintiffs ought 
to be denied. Should the Court deem that this opposition ought to be 
presented in formal motion papers, the Federal Defendants respectfully 
request the opportunity to do so. I thank the Court for its consideration of 
this matter. Document filed by U.S. Department of Education.(js) (Entered: 
12/06/2011) 

12/10/2011 

38 

FILING ERROR - DEFICIENT DOCKET ENTRY - REPLY 
MEMORANDUM OF LAW in Support re: 33 MOTION to Vacate and 
Amend Complaint. Document filed by Roy Den Hollander. (Den Hollander, 
Roy) Modified on 12/12/2011 (db). (Entered: 12/10/2011) 

12/10/2011 


***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT 
DOCKET ENTRY ERROR. Note to Attorney Roy Den Hollander to RE¬ 
FILE Document 38 Reply Memorandum of Law in Support of Motion. 
ERROR(S): No signature or s/. (db) (Entered: 12/12/2011) 

12/12/2011 

39 

REPLY MEMORANDUM OF LAW in Support re: 33 MOTION to 

Vacate and Amend Complaint.. Document filed by Roy Den Hollander. 

(Den Hollander, Roy) (Entered: 12/12/2011) 

05/21/2012 

44 

MEMORANDUM ORDER denying 33 Motion to Vacate and Amend 
Complaint. Now before the Court is Plaintiffs motion to vacate the October 
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31, 2011, judgment and to amend his complaint, principally by adding two 
new plaintiffs who assert that they have taxpayer standing. The Court has 
considered carefully all the parties' submissions and, for substantially the 
reasons set forth in pages 5 - 8 of the State Defendants' Opposition 
Memorandum of Law and pages 1 - 2 of the Federal Defendants' opposition 
letter, Plaintiffs motion is denied. (Signed by Judge Laura Taylor Swain on 
5/21/2012) (bw) (Entered: 05/21/2012) 

06/11/2012 

45 

NOTICE OF APPEAL from 29 Order Adopting Report and 
Recommendations, 44 Order on Motion to Vacate. Document filed by Roy 
Den Hollander. Filing fee $ 455.00, receipt number 465401040550. Form C 
and Form D are due within 14 days to the Court of Appeals, Second Circuit, 
(tp) (Entered: 06/12/2012) 

06/12/2012 


Transmission of Notice of Appeal and Certified Copy of Docket Sheet to 

US Court of Appeals re: 45 Notice of Appeal, (tp) (Entered: 06/12/2012) 

06/12/2012 


Appeal Record Sent to USCA (Electronic File). Certified Indexed record on 
Appeal Electronic Files for 7 MOTION to Dismiss filed by Elsa Magee, 
David M. Steiner, Members of the Board of Regents of the University of the 
State of New York, Merryl H. Tisch, 10 MOTION to Dismiss Opposition to 
Motion to Dismiss filed by Roy Den Hollander, 34 Affidavit in Support of 
Motion filed by Roy Den Hollander, 43 Internet 

Citation, L7 Order, 36 Memorandum of Law in Opposition to Motion, filed 
by Elsa Magee, David M. Steiner, Ame Duncan, Members of the Board of 
Regents of the University of the State of New York, Merryl H. 

Tisch, 38 Reply Memorandum of Law in Support of Motion filed by Roy 
Den Hollander, J_9 MOTION for Summary Judgment Opposition Statement 
of Material Facts filed by Roy Den Hollander, 2J_ Memorandum of Law in 
Opposition to Motion filed by Roy Den Hollander, 15 Declaration in 
Opposition to Motion filed by Roy Den Hollander, 5 Notice of Appearance, 
filed by Elsa Magee, David M. Steiner, Members of the Board of Regents of 
the University of the State of New York, Merryl H. Tisch, 30 Clerk's 
Judgment, 4 Order Referring Case to Magistrate Judge, 8 Memorandum of 
Law in Support of Motion, filed by Elsa Magee, David M. Steiner, 

Members of the Board of Regents of the University of the State of New 

York, Merryl H. Tisch, L3 Declaration in Opposition to Motion, filed by 

Roy Den Hollander, 28 Letter, filed by U.S. Department of 

Education, 29 Order Adopting Report and Recommendations, 14 Reply 
Memorandum of Law in Support of Motion, filed by Elsa Magee, David M. 
Steiner, Members of the Board of Regents of the University of the State of 
New York, Merryl H. Tisch, 42 Internet Citation, 44 Order on Motion to 
Vacate, 20 MOTION for Summary Judgment Opposition Declaration filed 
by Roy Den Hollander, 9 Memorandum of Law in Support of Motion, filed 
by Elsa Magee, David M. Steiner, Members of the Board of Regents of the 
University of the State of New York, Merryl H. Tisch, 23 Declaration in 
Opposition to Motion filed by Roy Den Hollander, 12 Declaration in 
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Opposition to Motion, filed by Roy Den Hollander, 33 MOTION to 
Vacate and Amend Complaint filed by Roy Den Hollander, 3 Affidavit of 
Service Complaints, filed by Roy Den Hollander, 2 Notice of Case 
Assignment/Reassignment, 40 Internet Citation, 22 Counter Statement to 
Rule 56.1 filed by Roy Den Hollander, 39 Reply Memorandum of Law in 
Support of Motion filed by Roy Den Hollander, 24 Report and 
Recommendations, JJ_ Memorandum of Law in Opposition to Motion filed 
by Roy Den Hollander, 45 Notice of Appeal, filed by Roy Den 
Hollander, 25 Objection to Report and Recommendations filed by Roy Den 
Hollander, 35 Memorandum of Law in Support of Motion filed by Roy Den 
Hollander, J_6 Order, 6 Endorsed Letter, Set Deadlines/Hearings, 4f Internet 
Citation, 27 Response, filed by Elsa Magee, David M. Steiner, Members of 
the Board of Regents of the University of the State of New York, Merryl H. 
Tisch, 37 Letter, filed by U.S. Department of Education, 26 Certificate of 
Service Other filed by Roy Den Hollander, 1 Complaint, filed by Roy Den 
Hollander, J_8 Endorsed Letter, were transmitted to the U.S. Court of 
Appeals, (tp) (Entered: 06/12/2012) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 

Plaintiff on behalf of himself 
and all others similarly situated, 


-against- 


x 


Docket No. 08 Civ 7286 

CIVIL RIGHTS 
CLASS ACTION 
COMPLAINT 


Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department of Education; 

Margaret Spellings, U.S. Secretary of Education in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity; 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

Richard P. Mills, in his official and individual capacity; and 

President of the New York State Higher Education Services Corp., 
James C. Ross, in his official and individual capacity; 


Defendants. 

-x 


I. Introduction 


1. This class action seeks declaratory and injunctive relief and nominal damages against the 

defendants for the following: 

a. The New York State and Federal defendants violate the 1 st Amendment to the U.S. 
Constitution by aiding the establishment of the religion Feminism at Columbia 
University through the University’s Women’s Studies program. 

b. The U.S. Department of Education (“USDOE”) and its Secretary violate equal protection 
under the 5 th Amendment to the U.S. Constitution by aiding the intentional 
discriminatory impact against men by Columbia University’s Women’s Studies program; 

c. The New York State defendants violate the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c by fostering, supporting and assisting the intentional discriminatory impact against 
men by Columbia University’s Women’s Studies program; 

d. Columbia University, the Institute for Research on Women and Gender, and the School 
of Continuing Education carry out the intentional discriminatory impact against men of 
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the Women’s Studies program in violation of the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c. 


II. Violation of the Establishment Clause of the First Amendment 


2. The N.Y. State and Federal defendants violate the establishment clause of the First 
Amendment to the U.S. Constitution by aiding and advancing the modern-day religion of 
Feminism proselytized through the Women’s Studies program by Columbia University’s 
Institute for Research on Women and Gender (“IRWG”), which also propagates Feminism in 
the School of Continuing Education (“Continuing Education”). 

3. The establishment clause forbids government action that benefits a religion. A belief system 
need not be theistic in nature to be a religion but rather can stem from moral, ethical or even 
malevolent tenets that are held with the strength of traditional religious convictions. 

4. IRWG adopts and propagates the modern-day religion of Feminism through its lectures, 
seminars, consciousness indoctrination sessions, publications, career preparations, 
counseling, historical revisionism, propagandizing, unanimity of thought labeled “politically 
correct,” a pantheon of idols such as Mary Wollstonecraft, de facto disciples and apostles, 
and three public lecture series. 

5. The IRWG website states that the Institute “is the locus of interdisciplinary feminist 
scholarship and teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of equality 
and justice that emerge in such discussions. And it li nk s the questions of gender and 
sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 

6. Columbia’s Continuing Education furthers the spreading of the religion Feminism by 
providing post-baccalaureate and alumni Women’s Studies courses established by IRWG. 

7. The Board of Regents of the University of the State of New York, in his or her official and 
individual capacity (“Regents”), and the Chancellor of the Board of Regents, in his official 
and individual capacity (“Chancellor”), have provided approval and support and continue to 
provide approval and support for the modem-day religion of Feminism as practiced at 
Columbia. 

8. The Regents exercise legislative functions concerning the higher educational system in New 
York State, determine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State, which includes 
Columbia University. 


2 
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9. The Regents established a policy by which Women’s Studies programs would advocate and 
spread Feminism in New York colleges and universities, such as Columbia. 

10. There is no Regent policy to establish Men’s Studies programs. 

11. Through the Regents power to suspend the charters of higher educational institutions in New 
York and its duty to approve or disapprove educational programs and curricula, the Regents 
control what is taught in colleges and universities in the State, including Columbia. 

12. The Regents preside over the N.Y. State Department of Education, which functions as the 
Regents’ administrative arm in carrying out the Regents’ mandates and policies. The N.Y. 
State Department of Education’s regulations for effecting the mandates and policies of the 
Regents must be approved or authorized by the Regents. 

13. The N.Y. State Department of Education, headed by the Commissioner, formulates plans, 
provides funds, monitors, and coordinates higher educational programs, such as Women’s 
Studies programs, in New York colleges and universities, including Columbia. 

14. The New York State Commissioner for the Department of Education, in his official and 
individual capacity (“Commissioner”), under a grant of authority from the Regents, approved 
the initial registration and subsequent re-registrations of the Women’s Studies program 
carried out by IRWG and provided to Continuing Education. 

15. Registration and re-registration of the Women’s Studies program required the program to be 
consistent with the Regents’ Statewide Plan for Higher Education, the Regents’ rules, and the 
N.Y. State Department of Education’s regulations. Without conforming to such, the 
Commissioner could not approve the program, and without approval the IRWG Women’s 
Studies program would not be credited toward a degree or a graduate certification. 

16. In order to approve the Women’s Studies program, the Commissioner reviewed for 
compliance with the Regents’ standards the program’s curriculum, faculty, library, academic 
advising, administrative oversight, financial resources, and physical facilities as provided by 
IRWG and Continuing Education. 

17. The Commissioner, acting under authority from the Regents, administers Federal and State 
grants and scholarships to promote higher educational programs, such as, on information and 
belief, the Women’s Studies program at Columbia University. 

18. On information and belief, the Commissioner provides direct financial aid to Columbia 
University, IRWG and Continuing Education that go into promoting Feminism of the 
Women’s Studies program. 

19. The President of the New York State Higher Education Services Corporation, in his official 
and individual capacity (“President of HESC”), approves and provides financial assistance to 
Columbia University that benefits the Women’s Studies program. 
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20. HESC provides loan guarantees, grants, and scholarships that enable students to fund their 
education at Columbia in the Women’s Studies program provided by IRWG. 

21. The U.S. Department of Education, with the approval of its Secretary, in her official 
capacity, provides financial assistance to Columbia University that benefits the Women’s 
Studies program provided by IRWG. 

22. USDOE, with the approval of its Secretary, provides grants, direct loans of federal funds, 
guarantees for loans from private lenders, and work-study programs that enable students to 
fund their education at Columbia and in the Women’s Studies program at IRWG. 

23. USDOE, with the approval of its Secretary, makes Federal Stafford Loans available to post¬ 
baccalaureate students in Continuing Education who can prepare for graduate school or 
academic advancement in Feminism through Women’s Studies provided by IRWG. 

24. In fiscal year 2007, USDOE provided $14.9 million in Perkins’ Loans to students at 
Columbia of which, on information and belief, a proportion went to students in the Women’s 
Studies program provided by IRWG. 

25. In fiscal year 2007, USDOE made available to Columbia students $192.2 million from the 
Stafford Loan and Federal Plus Loan programs of which, on information and belief, a 
proportion went to students in the Women’s Studies program at IRWG and post¬ 
baccalaureate students in Continuing Education taking IRWG courses. 

26. Federal tuition aid grants, federal supplemental educational opportunity grants, and Pell 
grants were awarded to Columbia Students in the amount of $9.3 million in 2007 of which, 
on information and belief, a proportion went to students training in Feminism in the 
Women’s Studies program at IRWG. 

27. Total Federal awards to Columbia, as opposed to Columbia students, in 2007 were 
$601,300,000. Columbia’s total operating budget was $2.83 billion. Of the total federal 
awards to Columbia, $15.9 million originated with USDOE. 

28. Neither Federal nor State government may favor any sect; they may not adopt programs or 
practices which aid any religion, but both have done that in providing support and approval, 
directly and indirectly, for the propagating of the modem-day religion of Feminism through 
Women’s Studies at Columbia University. 

III. Violation of Equal Protection under the 5 th and 14 th Amendments 

29. Columbia University, IRWG and Continuing Education discriminate on the basis of sex 
against men by advocating, teaching and providing training in Feminist doctrine and the 
application of that doctrine in order to impose a unitary belief system of Feminist orthodoxy 
that dictates the speech and conduct of members of the University and society at large. 
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30. The Feminist agenda, curriculum and practices at Columbia, IRWG and Continuing 
Education are motivated by prejudice toward men that leads to sex-based stereotyping of 
males by depicting them as the primary cause for most, if not all, the world’s ills throughout 
history. Females, on the other hand are credited with inherent goodness who were oppressed 
and colonized by men. 

31. Columbia, IRWG and Continuing Education advocate that the civil rights of today’s males be 
minimized or eliminated not just as punishment for the alleged past wrongs of their 
forefathers but to assure the preferential treatment of modern-day females in determining the 
occupants of the prestigious and influential positions in current American society and into the 
indefinite future. 

32. As a bastion of bigotry toward men, IRWG teaches, trains and advocates strategy and tactics 
for abridging the rights of men—rights that are guaranteed by the U.S. Constitution and 
advocated by the Declaration of Independence and the Universal Declaration of Human 
Rights. 

33. Simply put: the IRWG Women’s Studies program demonizes men and exalts women in 
order to justify discrimination against men based on collective guilt. 

34. Columbia University, IRWG and Continuing Education do not balance the Feminist doctrine 
and dogma with a masculine curriculum or program. 

35. The IRWG Women’s Studies program benefits Columbia female students, female alumni and 
females in general without any equivalent Columbia program for providing similar benefits 
to male students, male alumni or males in general. 

36. According to the IRWG course guide, “[pjrimary courses focus on women, gender, and/or 
feminist or [lesbian] perspectives.” IRWG has 71 members on its faculty but only four are 
males. 

37. Since one of the greatest powers over human beings is the power of belief, Columbia, IRWG 
and Continuing Education’s propagation of the one-sided and fundamentally false belief 
system of Feminism has a disproportionately adverse impact on men and the plaintiffs. 

38. The negative stereotyping of men and lack of balance at Columbia, IRWG and Continuing 
Education reveal a discriminatory intent motivated by bigotry and fail to serve the acquisition 
of knowledge for men that tends to develop and train the individual both mentally and 
morally. 

39. Columbia, IRWG and Continuing Education’s ill-will discrimination has the effect of 
predominantly depriving male students and male alumni of an equal educational opportunity 
as compared with females. 
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40. Men, the ones most likely to take courses providing contrary perspectives to the Feminist 
Women’s Studies program, have no opportunity to do so whether current students, alumni or 
post-baccalaureate students, who take courses through Continuing Education. 

41. The class represented by Roy Den Hollander consists of Columbia University’s alumni men, 
post-baccalaureate men, and male students who would take advantage of a Men’s Studies 
program and all the attendant benefits if offered. 

42. The class members, because of their sex, are being denied an opportunity for education, 
knowledge, career opportunities, and acquiring skills for defending against fraudulent 
Feminist attacks as a result of Columbia, IRWG and Continuing Education’s failure to offer a 
Men’s Studies program. 

43. Female alumni and female students, the ones most likely to take Women’s Studies courses, 
are treated preferentially based on sex, since IRWG offers numerous Feminist courses that 
may lead to an undergraduate degree or a graduate certification and Continuing Education 
provides a post-baccalaureate Feminist program and auditing of Feminist courses. 

44. Since the policies and practices of the Regents, Chancellor, Commissioner, Columbia, IRWG 
and Continuing Education created or approved the anti-male Feminist Women’s Studies at 
Columbia but no countervailing Men’s Studies, these defendants have shutout a substantial 
number of men from educational opportunities needed to counter the dissembling Feminist 
dogma prevalent in the governmental, social, business, political, media, and domestic spheres 
of modem-day life in America. 

45. Columbia, IRWG and Continuing Education teach females to compete unfairly with men 
without providing any programs for men on how to individually defeat such unfair and 
discriminatory practices against them whether in college, the work force or before 
governmental bodies. 

46. Female students and alumni of Columbia receive a public benefit without any comparable 
benefit provided to male students and alumni. 

47. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
polices and practices effectively ban Men’s Studies from Columbia with the effect of 
institutionalizing anti-male prejudice at the University and propagating such in the society as 
a whole. 

48. Knowing that their actions created and perpetuate the institutionalization of prejudice toward 
men and the attendant harm that follows, the Regents, Chancellor, Commissioner, Columbia, 
IRWG and Continuing Education intentionally continue their polices and practices of 
ensconcing anti-male bigotry and denying males the same educational opportunity as 
provided females. 

49. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
actions are arbitrary and completely unrelated to the goal of providing higher education. 
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50. The purposes of education to enlighten, elucidate, provide the practical means for furthering 
oneself in society, and to defend oneself against unjust attacks are thwarted when doctrines 
favorable to one group, even that of the majority, advocate discrimination against the 
minority and administrators fail to provide programs helpful to the minority in countering 
such discrimination. 

51. While the Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education 
will claim that their policies and practices are to remove obstacles to women’s access to 
educational and career opportunities, there exists behind the public relations an invidiously 
discriminatory purpose as a motivating factor. 

52. The following are just a few of the anti-male practices driven by prejudice that have been 
taken by directors of IRWG: 

a. Carolyn Heilbrun, who committed suicide in 2003, used “theory and scholarship at the 
expense of the lives of [men].” 

b. Jean Howard developed a $ 15 million hiring program at Columbia that discriminates 
against male teachers and stifles the freedom of thought of men. Any male applicant for 
a teaching position must demonstrate a rigid conformity of thought and speech to 
Feminism. 

c. Marianne Hirsch and Elizabeth Povinelli, the current heads of IRWG, maintain IRWG as 
a center for the National Council for Research on Women, which uses IRWG work and 
that of other higher educational tax-exempt institutions to influence legislation through 
Congressional briefings that result in the discrimination of men, such as with the passage 
of the Violence Against Women Act. 

53. Even minimizing Columbia, IRWG and Continuing Education’s negative stereotyping of 
men, the existence of a permissible purpose cannot sustain conduct that has an impermissible 
effect when ill will is present. 

54. The Federal and State defendants provide assistance and tangible financial aid that facilitates, 
reinforces, and supports discrimination motivated by malice against men at Columbia, IRWG 
and Continuing Education. 

55. Federal and State governmental benefits also directly result in disparate treatment of men at 
Columbia, IRWG and Continuing Education because no comparable public assistance is 
provided to further the interests of male students and male alumni and no equivalent 
governmental largess is provided to counter anti-male discrimination. 

56. The U.S. Department of Education, its Secretary, and the President of HESC knowingly 
assist the discrimination against men by providing financial funds to Columbia, IRWG and 
Continuing Education either directly or indirectly. 
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57. The U.S. Department of Education and its Secretary’s aiding of discriminatory practices at 
Columbia, IRWG and Continuing Education violates the equal protection clause of the 5 th 
Amendment to the U.S. Constitution. 

58. The Regents, Chancellor, Commissioner, President of HESC, Columbia, IRWG and 
Continuing Education’s aiding, furthering or conducting of discriminatory practices at 
Columbia University violates the equal protection clause of the 14 th Amendment to the U.S. 
Constitution. 

59. The Regents, Chancellor, Commissioner and President of HESC have a duty to conform 
educational assistance and programs to 14 th Amendment standards to assure against the 
deprivation of rights to equal protection. They have not done so with respect to the IRWG 
Women’s Studies program at Columbia. 

IV. 42 U.S.C. 1983 

60. A suit to enforce individual rights protected by the 14 th Amendment requires an action 
pursuant to 42 U.S.C. 1983: “Every person who, under color of [state law] ... subjects 
[another] ... to the deprivation of any rights ... secured by the Constitution and [federal] 
laws, shall be liable to the party injured ....” 

61. Columbia University, IRWG and Continuing Education are “persons” under 42 U.S.C. 1983 
and operate under the color of state law. 

62. Columbia University is classified as an independent private institution, but unlike most 
others in New York, Columbia received its charter directly from the Legislature of the State 
of New York. 

63. The Regents, Chancellor and Commissioner are arms of the State of New York. 

64. Through the Regents, Chancellor and Commissioner, New York State has undertaken a 
policy to actively control not only the curricula of private universities, such as Columbia, but 
also the faculty, library, academic advising, administrative oversight, financial resources, and 
physical facilities. 

65. Registration of higher educational institutions and programs is the basis for determining 
educational program eligibility for State student aid programs and for professional licensure 
or teacher certification. 

66. The Commissioner visits and inspects Columbia, IRWG and Continuing Education for 
compliance with the Regents’ rules and the Commissioner’s regulations. 

67. Through the registration and re-registration of programs by the Regents, Chancellor and 
Commissioner, the three authorized and continue to authorize the Women’s Studies program 
provided by IRWG at Columbia University. If the Regents, Chancellor and Commissioner 
wanted the program changed or eliminated, a mere order from them would suffice. 


8 



Case: 12-2362 Document: 30 P^g^6 07/19/2012 668900 219 


68. Without State authorization, the Women’s Studies program and IRWG would not exist at 
Columbia because no credit toward an undergraduate degree, graduate certification or a post¬ 
baccalaureate course could be offered. 

69. Without State authorization, Columbia, IRWG and Continuing Education and students would 
not receive Federal and State aid that contributes to supporting the Women’s Studies 
program. 

70. The Regents, Chancellor and Commissioner are therefore involved not simply with some 
activity at Columbia, IRWG and Continuing Education but with the very activity that violates 
the equal protection rights of the plaintiffs: the Women’s Studies program. 

71. The Regents and the Chancellor are a quasi-legislative body that rules over Columbia, IRWG 
and Continuing Education in order to implement State education law and policy through the 
Commissioner. 

72. The Regents, Chancellor and Commissioner’s involvement is therefore not ministerial but 
substantive. 

73. The President of HESC is also an arm of the State of New York. 

74. HESC provides tuition funding for Columbia students and, on information and belief, 
students at IRWG, through various loan, scholarship and grant programs, including the 
nations’ largest grant program: Tuition Assistance Program. 

75. The operating revenue of Columbia University relies on tuition much more heavily than 
endowment on which Columbia’s peers largely rely. 

76. The tuition funding provided by the President of HESC to Columbia, on information and 
belief, provides crucial financing for the anti-male discriminatory Women’s Studies program. 

77. The President of HESC is therefore involved in the very practice that discriminates against 
male students and male alumni: the plaintiff class. 

78. Additional involvement of the State in the discriminatory Women’s Studies program include: 

a. On information and belief, the Commissioner grants Columbia a monetary sum for every 
degree awarded under N.Y. Education Law § 6401, which includes degrees in Women’s 
Studies that are the product of discrimination against men. 

b. A variety of State programs are administered by Columbia that provide financial aid to 
students in the form of direct grants and loans that are paid over to Columbia and, on 
information and belief, contribute to Continuing Education and IRWG’s operations. 

c. Columbia received direct State aid in the amount of $3,447,000 for its fiscal year 2007. 
On information and belief, an amount of the State aid was provided to Continuing 
Education and IRWG. 
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d. New York State helps finance the construction of facilities at Columbia, which, on 
information and belief, frees up financing for Continuing Education and IRWG. 

79. In its early years, Columbia received real estate from the State that subsequently proved 
lucrative, which may be sufficient to establish state action. 

V. Discrimination under Title IX of the Education Amendments of 1972 

80. “No person in the United States shall, on the basis of sex, be ... denied the benefits of, or be 
subjected to discrimination under any education program or activity receiving Federal 
financial assistance.” 20 U.S.C. § 1681. 

81. 45 C.F.R. 86.31 states that “educationprogram or activity” includes any academic, ... 
research, occupational training, or other education program or activity operated by a recipient 
which receives Federal financial assistance.” 

82. Columbia University receives federal financial assistance; therefore, Title IX requirements 
apply to all of the University’s operations, which include the Women’s Studies program 
provided by IRWG. 

83. Even if no federal funds are earmarked for Columbia’s Women’s Studies program or IRWG 
or Continuing Education, Title IX still prohibits their discriminatory treatment of men. 

84. Columbia, IRWG, and Continuing Education knowingly made decisions to provide 
preferential treatment for females by offering Women’s Studies and not to provide equal 
educational opportunities to males by offering Men’s Studies. 

85. Columbia, IRWG, and Continuing Education based their decisions on stereotypical 
assumptions of males as oppressors and females as innocent victims, of males as reaping the 
rewards of society and females the burdens, of America as a patriarchy as opposed to what it 
is—a de facto matriarchy. 

86. Columbia, IRWG, and Continuing Education provide different benefits, based on sex, to its 
students and alumni by offering a Women’s Studies program but not a Men’s Studies 
program. 

87. Columbia, IRWG, and Continuing Education deny its male students and male alumni similar 
benefits that female students and female alumni receive from their Women’s Studies 
program. 

88. Columbia, IRWG, and Continuing Education not only limit but actively work against 
providing male students and male alumni the same advantages and opportunities that the 
Women’s Studies program gives to female students and female alumni. 

89. At Columbia University the deleterious impact of its policies and practices in favoring 
Women’s Studies falls disproportionately on men: 
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a. Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia. 1 

b. Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by taking 
continuing education courses or post-baccalaureate studies to prepare for graduate school. 

c. Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field of 
Men’s Studies. 

d. Male students and alumni do not have the advantage of a “thoroughly interdisciplinary 
framework, methodological training and substantive guidance in specialized areas of 
research” into men’s issues. 

e. The lack of a Men’s Studies program denies male students and alumni the opportunity for 
“an education that is both comprehensive and tailored to individual needs.” 

f. Male students and alumni are denied the opportunity to “undertake original research and 
produce advanced scholarship” in Men’s Studies. 

g. Male students and alumni cannot prepare “for future scholarly work” in Men’s Studies or 
“for careers and future training in law, public policy, social work, community organizing, 
journalism, medicine, and all those professions in which there is a need for critical and 
creative interdisciplinary thought” from the male perspective. 

h. Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

90. Columbia, IRWG, and Continuing Education fail to effectively accommodate the educational 
interests and abilities of male students and male alumni by offering only a curriculum in 
Feminism (Women’s Studies) without any countervailing view. 

91. Interest and ability rarely develop in a vacuum; they evolve as a function of opportunity and 
experience, so any argument that Columbia’s male students and male alumni are not 
interested in or lack the educational ability for Men’s Studies wrongly justifies sex-based 
discrimination with archaic and overbroad generalizations about men. 

92. Columbia, IRWG, and Continuing Education have so extensively propagated the doctrine of 
Feminism from the Women’s Studies program throughout the University’s activities that any 
opposing voice is quickly and summarily silenced. 

93. Women’s Studies programs are today the varsity sport of choice for females at Columbia in 
their never-ending war against men. 

94. If Title IX can require universities receiving federal financial assistance to provide a female 
athletics program, then it surely can require Columbia to provide a Men’s Studies program. 

95. Male athletic programs are geared primarily toward benefiting men while Women’s Studies 
programs are geared primarily toward benefiting females with Feminist ideology, strategy, 
tactics and training for exploiting the modern-day social bias against men. 


1 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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96. The Women’s Studies program at Columbia gives female students and female alumni an 
exclusive opportunity over their male competitors in the University and society by using 
federal resources to provide females with a golf-like handicap that applies to life in modern- 
day America. 

97. Without a Men’s Studies program, Columbia male students and male alumni are 
disadvantaged in competing with females on America’s current uneven playing field of life. 

98. There is no substantial proportionality between the ratios of the number of females in the 
Women’s Studies program and the ratio of males in a Men’s Studies program because 
Columbia has no such team of teachers, courses, activities and benefits for male students and 
male alumni. 

99. On information and belief, the disproportionately high number of females in the Women’s 
Studies program evinces the discriminatory impact on men, which Columbia has failed to 
address. 

100. Once Columbia, IRWG, and Continuing Education chose to provide educational 
opportunities inuring to the benefit of its female students and female alumni, they were then 
required to provide equal educational opportunities for male students and male alumni so as 
to balance the dissimilar impact of Women’s Studies on males and females. 

101. Columbia, IRWG, and Continuing Education’s provision of Women’s Studies results in 
disparities of a substantial and unjustified nature in the benefits, treatment, services and 
opportunities granted females and males with the males receiving disproportionately less. 

For example, Columbia provides disproportionately more financial assistance for the 
propagation of Feminism, which disadvantages men, than for contrary pedagogies. 

102. On information and belief, IRWG provides disproportionately more assistance in making 
employment opportunities available to female students than males in violation of 34 C.F.R. 
106.38. 

103. The discriminatory impact of the Women’s Studies program is not counter-balanced by 
an exceedingly persuasive justification. The assertion that American females are 
disadvantaged is nothing more than a “big lie” strategy. For example: 

a. Females earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007 , Table A-l, and 
the average woman makes 77% that of the average man. If the two were paid equally for 
their time actually worked, then the pay for the average woman should be 69.5% that of 
the average man—not 77%. 

b. Females working part-time earn 115% of what part-time male workers. Denise Venable, 
The Wage Gap Myth , National Center for Policy Analysis, April 12, 2002. 
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c. Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender, Marriage and Asset Accumulation in the United States , University of 
Michigan, 2005. 

d. Females make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate. 2007. 

e. The 25 most dangerous occupations in America are 90% occupied by men. 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffer 92% of the job related deaths while making up 54% of 
the work force. US Department of Labor, Bureau of Labor Statistics, Current Population 
Survey, Employment and fatalities, by gender of worker, 2006 . 

h. Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings, Center for Disease Control, Abortion Surveillance—U.S. 2004 , Table 2, often as 
a means of birth control. 

i. Females, but not men, have various excuses that permit them to significantly lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

j. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases or paternity suits. 

k. In some jurisdictions, the husband of the mother of a child born during the marriage will 
be responsible for child support even though the wife cheated on the husband and 
conceived with another man and DNA evidence can prove such. 

l. Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There , N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate, 2007. 

m. Debtor prisons for nonpayment of child support incarcerate mainly men. 

n. Males generally receive more prison time than females for any crime. 

o. The life expectancy for females in America is five years longer than males. 

p. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Arnst, 
A Gender Gap in Cancer , Business Week, June 13, 2007. 

q. The United States has an office dedicated to women's health while there is not one for 
men. 

r. Nearly every boy born in America has one of the most sensitive parts of his genitalia 
removed at an age when he cannot object and without anesthesia. 

s. Social Security, Medicare, Medicaid, and welfare programs are paid for mostly by male 
taxpayers, and all have a majority of female beneficiaries. 

t. Over 52,000 American service men died in Vietnam but only eight women. 

u. Females still do not have to register for the draft. 

v. Females make up 57% of the nation’s college students but just over 51% of the 
population. 

w. Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 


13 












Case: 12-2362 Document: 30 P^g^l 07/19/2012 668900 219 


104. The actual aim of Women’s Studies is not affirmative action but to create and perpetuate 
a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
“Metropolis” like underworld. 

105. By offering only Women’s Studies, Columbia, IRWG and Continuing Education 
denigrate and disadvantage men, effect artificial restraints on the individual opportunities for 
men, and fail to advance the full development of the talents and capacities of this nation’s 
men. 


VI. Discrimination under N.Y. Civil Rights Law § 40-c 


106. N.Y. Civil Rights Law § 40-c states that “[n]o person shall, because of... sex ... be 
subjected to any discrimination in his ... civil rights ... by any ... corporation or institution, 
or by the state or any agency ... of the state. § 40-c bars discrimination by direct or indirect 
means. 

107. The legislative intent behind § 40-c was to fulfill the State’s responsibility of assuring 
that every individual in New York is afforded equal opportunity to enjoy a full and 
productive life and that failure to provide such equal opportunity whether because of 
discrimination, prejudice, intolerance or inadequate education or training not only threatens 
the rights of New York inhabitants but menaces the institutions and foundations of a free 
democratic state. N.Y. Civil Rights Law § 40-c, Historical and Statutory Notes . 

108. Columbia University is a private educational institution of higher learning organized and 
existing under the laws of the State of New York. 

109. By discriminating against male students and male alumni with its Women’s Studies 
program, Columbia, IRWG and Continuing Education violate N.Y. Civil Rights Law § 40-c. 

110. The Regents, Chancellor, Commissioner and President of HESC in their official 
capacities constitute agencies of the State of New York. 

111. By discriminating against male students and male alumni in approving, assisting and 
aiding Women’s Studies at Columbia, the Regents, Chancellor, Commissioner and President 
of HESC violate N.Y. Civil Rights Law § 40-c. 

VII. Injury 

112. By singling out for special benefits the religion of Feminism propagated by the Women’s 
Studies program at Columbia University, the Federal and State defendants create a 
governmental sectarian preference that infringes an unalienable right of the plaintiff class 
members. 

113. “The Religion ... of every man must be left to the conviction and conscience of every 
man; and it is the right of every man to exercise it as these may dictate. This right is in its 
nature an unalienable right.” Memorial and Remonstrance Against Religious Assessments, 
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as reproduced in the Appendix to the dissenting opinion of Rutledge, J., in Everson v. Board 
of Education , 330 U.S. 1, 63 (2 The Writings of James Madison 183-191 (G. Hunt ed. 

1901)). 

114. “The Rulers [Federal and State defendants] who are guilty of... encroachment [on that 
right] exceed the commission from which they derive their authority, and are Tyrants. The 
People who submit to it are governed by laws made neither by themselves, nor by an 
authority derived from them, and are slaves.” Id. 

115. The conduct of all the defendants in promoting only Women’s Studies effectively denies 
the members of the plaintiff class the opportunity to take Men’s Studies courses that will 
prepare and assist them for dealing with, defending against, and fighting the anti-male 
climate that is pervasive in America today. 

116. Because of the defendants’ policies and practices in advocating and furthering Feminism 
and training Feminist “storm-troopers” through the Women’s Studies program at Columbia, 
the plaintiffs face obstacles to educational access and career opportunities solely as the result 
of an accident of nature that made them men. 

117. The defendants’ contribution to the establishment and continuation of Feminism as the 
primary belief system in this society impairs the plaintiffs’ rights to fair treatment in 
employment, business, politics, the courts, the media, by the police, and before executive 
government agencies. 

118. The defendants’ advocacy and furthering of Feminism and training of Feminists 
derogates males while propagandizing the superiority of females with a harm similar, 
although not yet as egregious, as the Nazification of universities in Germany during the 
1930s when education demonized the Jews while demanding genuflection to an Aryan 
throne. 


VIII. Plaintiffs’ Class 


119. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

120. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

121. The putative class in this action consists of all males who were students, full or part time, 
or alumni of Columbia University at some point in time during the three years prior to the 
filing of this action or all males who currently maintain the status of student or alumni, or all 
males who will in the future acquire the status of student or alumni. 

122. The exact number of members of the class is not known, but it is estimated to be too large 
for joinder of all members to be practical. 
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123. The Federal and State defendants are responsible for aiding the establishment of a 
religion—Feminism—at Columbia University and giving that religion their official 
imprimatur in violation of the class members’ liberty interests by de facto forcing them to 
conform to the establishment of Feminism or keep silent. 

124. All the defendants violate the equal protection rights of the plaintiff class members 
secured under the 5 th and 14 th Amendments to the U.S. Constitution. 

125. Defendants Columbia, IRWG and Continuing Education violate Title IX to the Education 
Amendments of 1972 by denying benefits and unjustifiably discriminating against the 
plaintiff class members. 

126. Defendants Regents, Chancellor, Commissioner, President of HESC, Columbia, IRWG 
and Continuing Education discriminate against the class members in violation of N.Y. Civil 
Rights Law § 40-c. 

127. Roy Den Hollander, the named plaintiff and resident of New York County, is an alumnus 
of Columbia University’s Graduate School of Business. 

128. As an alumnus, Mr. Den Hollander may take courses in Continuing Education’s auditing 
program, prepare for further graduate work through its Post Baccalaureate Studies or pursue 
undergraduate studies through the School of General Studies, which offers the same courses 
with the same teachers as other Columbia undergraduate programs. 

129. Mr. Den Hollander explored these avenues for studying and benefiting from Men’s 
Studies in the Fall of 2007 but found there were no such opportunities because Columbia’s 
discriminatory practices only allow for a Women’s Studies program. 

130. Mr. Den Hollander was denied a public benefit comparable to the public benefit offered 
female alumni and female students of Columbia. 

131. The lack of a Men’s Studies program also prevents Mr. Den Hollander and other male 
alumni and male students from securing the same educational, career, and networking 
advantages that female alumni and female students can from the Women’s Studies program. 

IX. Relief Sought 

132. This Court declare that the aid and assistance provided by the Federal and State 
defendants for promoting and advocating Feminism and for training Feminists in the 
Women’s Studies program at Columbia violate the establishment clause of the 1 st 
Amendment. 

133. Enjoin the Federal and State defendants from providing any further aid and assistance for 
promoting and advocating Feminism and for training Feminists in the Women’s Studies 
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program at Columbia because such practices violate the establishment clause of the 1 st 
Amendment. 

134. Declare that the furnishing of aid and assistance by the Federal and State defendants to 
the Women’s Studies program at Columbia invidiously discriminates against the plaintiffs 
based on sex. 

135. Enjoin the Federal and State defendants from providing any further aid and assistance for 
the Women’s Studies program at Columbia because it violates the equal protection rights of 
the plaintiffs. 

136. Declare that the Women’s Studies program at Columbia discriminates against the 
plaintiffs based on sex. 

137. Enjoin Columbia, IRWG and Continuing Education from offering to students and alumni 
any of the Women’s Studies program curriculum, activities or benefits unless an equivalent 
Men’s Studies program focusing on concerns important to men is established by Columbia. 

138. Level the playing field by either instituting Men’s Studies or eliminating Women’s 
Studies at Columbia University, which will assure that male students and male alumni are no 
longer at a disadvantage when competing with female students and female alumni for the 
benefits of society nor at a disadvantage of ending up with the worst of society’s burdens. 

139. Award nominal damages in the amount of one dollar to the class of plaintiffs and any 
other relief the Court deems proper. 

Subject Matter Jurisdiction 

140. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 1331 
because this action raises federal questions under the 5 th and 14 th Amendments to the U.S. 
Constitution and Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681 et seq. 

141. This Court has supplemental jurisdiction under 28 U.S.C. 1367(a) over the State cause of 
action, N.Y. Civil Rights § 40-c, for civil rights violations by defendants Columbia 
University, IRWG, Continuing Education, Regents, Chancellor, Commissioner and President 
ofHESC. 


Personal Jurisdiction 


142. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(h)(1)(B), 4(i)(2), 4(j)(2)(B) and N.Y. C.P.L.R. § 307(1) & (2)(1). 

Venue 

143. This Court has venue under 28 U.S.C. 1391(b)(3) & (e)(3) and under N.Y. Civil Rights 
Law § 40-d. 
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Conclusion 


144. There are numerous problems of national importance that lie under the surface of this 
litigation in which the plaintiffs have made an initial move to compel colleges and 
universities to change policies having extensive implications for society at large. 

145. University and college Women’s Studies programs are busy across the land spreading 
prejudice and fostering animosity and distrust toward men with the result of the wholesale 
violation of men’s rights due to ignorance, falsehoods and malice. 


Dated: August 18, 2008 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander and William A. Nosal, Docket No. 08 Civ 7286 

(LAK)(KNF)(ECF) 

Plaintiffs on behalf of themselves 

and all others similarly situated, FIRST AMENDED 

CLASS ACTION 
COMPLAINT 

-against- 

Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department of Education; 

Margaret Spellings, U.S. Secretary of Education in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity; 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

Richard P. Mills, in his official and individual capacity; and 
President of the New York State Higher Education Services Corp., 

James C. Ross, in his official and individual capacity; 

Defendants. 

-x 


I. Introduction 


1. This class action seeks declaratory and injunctive relief and nominal damages against the 

defendants for the following: 

a. The New York State and Federal defendants violate the 1 st Amendment to the U.S. 
Constitution by aiding the establishment of the religion Feminism at Columbia 
University through the University’s Women’s Studies program; 

b. The U.S. Department of Education and its Secretary violate equal protection under the 5 th 
Amendment to the U.S. Constitution by aiding the intentional discriminatory impact 
against men by Columbia University’s Women’s Studies program; 

c. The New York State defendants violate the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), and Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.) by fostering, supporting and 
assisting the intentional discriminatory impact against men by Columbia University’s 
Women’s Studies program; and 

d. Columbia University, its Institute for Research on Women and Gender, and its School of 
Continuing Education carry out the intentional discriminatory impact against men of the 
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Women’s Studies program in violation of the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c. 


II. Violation of the Establishment Clause of the First Amendment 


2. The New York State (“State”) 1 and the Federal defendants (“USDOE”) violate the 
establishment clause of the First Amendment to the U.S. Constitution by aiding and 
advancing the modern-day religion of Feminism proselytized and indoctrinated through the 
Women’s Studies program by Columbia University’s Institute for Research on Women and 
Gender (“IRWG”), which also propagates Feminism in the School of Continuing Education 
(“Continuing Education”) and the University as a whole. 

3. Women’s Studies programs are much “broader than what happens in the classroom,” and 
work “to transform [college] curriculum, the campus environment, and society at large,” 
according to the National Women’s Studies Association, www.nwsa.org/center/index.php, of 
which Columbia is an institutional member. 

4. The establishment clause forbids government action that benefits a religion. A belief system 
need not be theistic in nature to be a religion but rather can stem from moral, ethical or even 
malevolent tenets that are held with the strength of traditional religious convictions. Gods or 
goddesses are not needed for a religion. 

5. The Feminism practiced at Columbia University, Continuing Education and IRWG: 

a. Indoctrinates theories as to the place in the order of nature for males and females. 

b. Propagates basic attitudes to the fundamental problems of life. 

c. Defines the fundamental concerns for humans in modern day society. 

d. Proselytizes moral codes of right and wrong. 

e. Personalizes the political, social and cultural aspects of life. 

f. Foists a broad system for conduct in all spheres of existence, including appropriate 
acts of volition; correct thinking; acceptable language, such as “issues” for 
“problems,” “gender” for “sex,” unless verbally attacking a man, “conversation” for 
“monologue.” 

g. Inculcates comprehensive beliefs on matters ranging from the insignificant through 
the ordinary to the material which are accepted as true, such as the difference between 
right and wrong, good and evil, how to live one’s life and die one’s death. 

h. Provides a series of answers to questions on how to live, work and relate to others in 
this existence. 

i. Provides answers on how to deal with certain situations that arise throughout life. 

j. Mandates a lifestyle. 

k. Combines Feminist research on various topics into a comprehensive belief system 
that has spread throughout Columbia into the society as a whole. 


1 The term “State” is also used to refer collectively to all the New York defendants. 
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l. Validates the spirit of its followers with importance, meaning, purpose, and security, 
which the weak can only find in numbers and conformity. 

m. Combines beliefs on politics, philosophies, culture, history, sociology, religion, 
pseudo-science, government, education, media, labor and other areas of human 
endeavors into a holistic system of a Feminist world view with tenets for 
comprehension and commandments for conduct. 

n. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as 
Betty Freidan. 

6. The core of Columbia University’s Feminist apple is IRWG: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and 
structure that places the director on top, followed by tenured instructors, then 
untenured instructors, and lastly the budding followers. 

b. IRWG’s administrators and teachers act similarly to priestesses by keeping and 
teaching Feminist tenets. 

c. IRWG, as it admits, propagates Feminism through the Women’s Studies program and 
throughout the University and into society. 

d. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of the 
year as important to Feminism. 

7. Religion includes an irrational belief system that has the power to cause its followers to act 
against their self-interest. 

8. The Feminism propagated by Women’s Studies at Columbia University has, among others, 
the following irrationalities in that it: 

a. advocates a quota-ocracy as opposed to a meritocracy, 

b. promotes a female commander in chief but not female draft registration, 

c. wants the best jobs for females but for them to be protected from the worst, 

d. believes an accident of nature, being born female, entitles females to preferential 
treatment, 

e. complains about females being disenfranchised by males, yet there are seven million 
more voting females in the American democracy, 

f. lobbied for and received Federal and State offices dedicated to female health when 
ladies live longer than males, and 

g. propagates the belief that females are divine princesses and men the minions of Satan, 
a proposition for which there is no proof, only faith. 

9. The irrationality of Feminism propagated by Columbia University’s Women’s Studies 
program is illustrated by the motto: “I am women; I am strong. I am women; I am victim.” 
Clearly contradictory concepts, since it is the weak who are victimized. 

10. The adherence to Feminism causes female followers to act against their self-interest. For 
example, Feminism generally alienates men with the result that Feminists often wake up in 
the middle of the night crying because they are alone. 
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11. IRWG adopts and propagates the modern-day religion of Feminism with its denominational 
tenets through IRWG lectures, seminars, consciousness indoctrination sessions, publications, 
career preparations, counseling, historical revisionism, propagandizing, unanimity of thought 
labeled “politically correct,” a pantheon of idols such as Mary Wollstonecraft, de facto 
disciples and apostles, and three public lecture series. 

12. The IRWG website states that the Institute “is the locus of interdisciplinary feminist 
scholarship and teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of equality 
and justice that emerge in such discussions. And it links the questions of gender and 
sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 

13. In Columbia University’s Women’s Studies program, scientific differences between the 
sexes are replaced with the faith-based premise that differences between the sexes are 
socially constructed, are the result of social programming. This blind ignorance of 
neuroscience, evolution, and biology is essential for Feminism to use political means to 
reshape social relations between the sexes in which females are considered the chosen ones. 

14. Feminism at Columbia University avoids the scientific method in that its tenets are not the 
result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

15. Unlike scientific knowledge, Feminism ignores later refinement of its doctrine in the face of 
new information. Columbia’s Women’s Studies, as with the Catholic Church in the Middle 
Ages, decides which scientific evidence is acceptable and which unacceptable depending on 
whether it supports its dogma. 

16. Columbia University’s Continuing Education furthers the spreading of the religion Feminism 
by providing post-baccalaureate studies for graduate school preparation and alumni Women’s 
Studies instruction and training established by IRWG. 

17. The Board of Regents of the University of the State of New York, in his or her official and 
individual capacity, and the Chancellor of the Board of Regents, in his official and individual 
capacity, (“Regents”) have promulgated policies and plans for the propagation of the 
modem-day religion of Feminism by requiring Women’s Studies programs in higher 
education in New York. 

18. The Regents have provided further assistance to inculcating Feminism into higher education 
and New York State as a whole by reviewing and approving Women’s Studies programs, 
such as Columbia University’s, and providing financial support, whether direct or indirect, 
for Women’s Studies programs that include Columbia’s. 
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19. While the Regents have no authority to judge the correctness of any religious teaching, they 
have effectively done so with their policy advancing the propagation of Feminism through 
Women’s Studies programs. 

20. USDOE assists the propagation of Feminism at Columbia University by the delegation of its 
accreditation powers to the Regents, which the Regents, with USDOE knowledge, use to 
approve USDOE funds to support Columbia University’s Women’s Studies program. 

21. USDOE funds are paid both directly to Columbia University and indirectly to the students 
who then pay over the funds to Columbia. 

22. The religion Feminism has spread across the land due to Women’s Studies programs 
providing faith-based, unscientific rationales for the preferential treatment of females. 

23. Neither Federal nor State government may favor any sect; they may not adopt programs or 
practices that aid any religion, but both have done that. The State by the Regents requiring 
Women’s Studies programs that propagate Feminism and then providing such programs 
support and approval, directly and indirectly. And the USDOE by delegating its accrediting 
power to the Regents, which employed that power under USDOE auspices to further the 
religion Feminism by approving Columbia University and other institutions eligible for 
Federal student aid programs. 

III. Higher Education’s Structure and Imposition of Feminist Orthodoxy 

24. The Regents and the University of the State of New York (not to be confused with the State 
University of New York (SUNY)) form the oldest, continuous educational entity in America. 

25. The Regents are responsible for the general supervision of educational activities within the 
State, presiding over the University of the State of New York and New York’s Education 
Department (“N.Y. Education”). 

26. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses all the institutions, both public and private, offering 
education in the State. It is a unified and widely inclusive holding company embracing all 
educational activity in the State. 

27. The Regents mission is to provide educational programs and services to the residents of the 
State. 

28. The Regents exercise legislative functions concerning the higher educational system in the 
State, determine higher education policies, and establish the rules for carrying those policies 
into effect throughout the higher educational institutions of the State, which includes 
Columbia University. 

29. The Regents are responsible for planning, coordinating, evaluating quality, and promoting 
equity and access in the programs of higher educational institutions. 
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30. The Regents detennine in which subject areas tenure will be offered and have designated 
Women’s Studies as one, but there has been no such designation for Men’s Studies. 

31. Every eight years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education, and every four years the Regents 
review the plan’s implementation by institutions, such as Columbia University. 

32. The formation of Statewide Plans begin when the Regents receive from higher educational 
institutions, such as Columbia University, each individual institution’s long range master 
plan for providing education programs, such as a Women’s Studies program. 

33. The Regents review these plans and fonnulate a plan for the development of higher education 
in the State as a whole that becomes effective on approval by the Governor. 

34. On information and belief, Columbia University’s master plan for Women’s Studies was 
approved by its incorporation into the Regents’ Statewide Plans. Without such approval, 
Columbia would not be able to offer a curriculum for credit in Women’s Studies, nor receive 
direct financial aid from the State for each degree awarded in Women’s Studies, nor be 
eligible for student financial aid from New York State or USDOE for students who enroll in 
its Women’s Studies program. The student aid funds are either paid directly to Columbia or 
first to the students and then to Columbia. 

35. The Regents’ Statewide Plans 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

36. The Regents’ Statewide Plans of 1984 and 2004 advanced the establishment of Feminist 
doctrine in New York colleges and universities through Women’s Studies programs with the 
objective of remaking New York State’s education, government, business, and culture in the 
image of Feminist tenets. 

37. The Regents also periodically issue policy statements to supplement or emphasize the 
direction that institutions, such as Columbia University, should be taking in their educational 
programs. 

38. The Regents established objectives through policy statements in 1972, 1984, and 1993 by 
which Women’s Studies programs would advocate and spread Feminism in New York 
colleges and universities in order to change society-at-large by giving preferential treatment 
to females, at the expense of males, in education, the work place, government, and the courts. 

39. The Regents’ policies and plans of action for Feminism and Women’s Studies programs have 
been a systematic effort to require accountability from those who oversee components of the 
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State’s extensive educational community to assure the inculcation of Feminist beliefs into 
New York’s educational system and society-at-large—a type of “Big Sister is Watching.” 

40. In order to achieve the objectives and effect the changes envisioned for the advancement of 
Women’s Studies programs and Feminism, the State’s 1993 “Equity for Women in the 
1990s” requires 

a. the entire educational community must be accountable, 

b. particular care be taken with curriculum in both content and methods of instruction, 

c. major revisions in curriculum and teaching are necessary, 

d. changes in teaching strategies and cultural attitudes, 

e. that differences in leadership style between males and females must be understood 
and accepted, 

f. the educational community to take the lead in providing females access to a broad 
spectrum of career opportunities by promoting female friendly strategies for 
recruitment, selection, and advancement, 

g. special female protection on campus and in the work place, 

h. employment of females in a quota similar to males in all educational and cultural 
institutions and career work sites of the State, 

i. people’s thought patterns be changed, 

j. the elimination of evolutionary differences between the sexes in education and 
employment opportunities, 

k. statewide compliance with affirmative action policies, 

l. cooperation from members of the faculties, boards of trustees, colleges, employers 
and community members, 

m. implementing change through education and appropriate action, 

n. N.Y. Education Department collect data necessary to carry out the Regents’ action 
strategies, 

o. college teachers undergo training and their teaching regularly monitored and 
reinforced with Women’s Studies tenets, 

p. N.Y. Education Department conduct academic reviews at colleges and universities to 
assure teaching practices comport with the Regents’ Feminist objectives, 

q. traditional role models be eliminated, 

r. females be given extra assistance to obtain jobs in certain fields, 

s. appropriate textbooks be used in all courses, 

t. athletic programs for both sexes receive similar support, including financial, salaries, 
coaching, scheduling and publicity, 

u. affirmative action for females in recruitment and promotion in professional and 
managerial programs overseen by college affirmative action officers who provide 
reports to N.Y. Education Department, 

v. practices that advantage females with support, recruitment, and promotion be 
replicated while all others be eliminated with reports as to compliance provided N.Y. 
Education Department’s Affirmative Action Officer, 

w. human resources personnel for colleges, universities, libraries, museums, and the 
Education Department be trained to execute the affirmative action policies so that 
parity in hiring between the sexes is reached as determined by affirmative action 
officers, 
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x. colleges and universities to focus their support networks and create others to promote 
the hiring and placement of females, 

y. research on current issues facing females be developed, supported, and promoted, and 

z. those responsible to bring about the above changes are college faculty, administrators, 
staff members, students, deans, athletic directors, governing boards, and executive 
officers of all New York educational institutions, cultural institutions, N.Y. Education 
Department, employers, business, and industry in the State. 

41. Through the Regents power to suspend the charters of higher educational institutions in New 
York and its duty to approve or disapprove educational programs and curricula, which means 
not only courses but all planned school activities, the Regents control what is taught in 
colleges and universities in the State, including Columbia University. 

42. The Regents preside over the N.Y. Education Department, which functions as the Regents’ 
administrative arm in carrying out the Regents’ mandates, policies and plans. The N.Y. 
Education Department’s regulations for effecting the mandates, policies and plans of the 
Regents must be approved or authorized by the Regents. 

43. On behalf of the Regents, the N.Y. Education Department administers State and Federal 
grants and scholarships that promote equity in higher education. 

44. The N.Y. Education Department, headed by the Commissioner, formulates plans, provides 
funds, monitors, and coordinates higher educational programs, such as Women’s Studies 
programs, in New York colleges and universities, including Columbia, in order to assure that 
institutional programs are consistent with the Statewide Plan and policy statements 
formulated by the Regents. 

45. Under 8 N.Y.C.R.R. Pt. 52.1, the N.Y. Education Department, on behalf of the Regents, 
evaluates a higher educational institution’s curriculum content , planning, objectives, testing, 
and whether it complies with the Regents Statewide Plan and policy statements. 

46. The New York State Commissioner for the Department of Education (“Commissioner”), in 
his official and individual capacity, under a grant of authority from the Regents, approved the 
initial registration and subsequent re-registrations of Columbia’s Women’s Studies program. 

47. Registration and re-registration of Columbia’s Women’s Studies program required the 
program to be consistent with the Regents’ Statewide Plans, policy statements, rules, and the 
N.Y. Education Department’s regulations. Without conforming to such, the Commissioner 
could not approve the program, and without approval Columbia’s Women’s Studies program 
would not be credited toward a degree, graduate certification, or post-baccalaureate study, 
and students could not receive State or Federal financial aid to help pay for their studies in 
the program, and Columbia could not receive direct aid from the State for each Women’s 
Studies degree conferred. 

48. In order to approve the Women’s Studies program, which furthers Feminist orthodoxy, the 
Commissioner reviewed for compliance with the Regents’ standards the program’s 
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curriculum, content, faculty, library, academic advising, administrative oversight, financial 
resources, and physical facilities as provided by IRWG and Continuing Education. 

49. The Regents and Commissioner provide direct financial aid to Columbia University under 
Education Law § 6401, known as “Bundy Aid,” which benefits IRWG and Continuing 
Education in promoting the Feminism advanced by the Women’s Studies program. 

50. The Commissioner, acting under authority from the Regents, administers Federal and State 
student grants and scholarships to promote higher educational programs, such as, on 
information and belief, the Women’s Studies program at Columbia. 

51. The Regents and Commissioner approved Columbia University as a beneficiary of State 
student aid programs, which imposes various requirements on the University under 8 
N.Y.C.R.R. § 2205.3. 

52. Student aid programs provide money to students so that they can pay an approved college in 
order to obtain an education in a curriculum approved by the State. 

53. The Regents have been delegated by USDOE the responsibility for determining which higher 
educational institutions are eligible for Federal student aid programs. In effect, the Regents 
and Commissioner act as USDOE’s agents for accrediting colleges and universities for 
participation in Federal student aid programs. The Regents and Commissioner are the only 
state governmental divisions to be delegated the USDOE accrediting function. 

54. On information and belief, USDOE also provides grants to the Regents and the N.Y. 
Education Department. 

55. USDOE provides grants, direct loans of federal funds, guarantees for loans from private 
lenders, and work-study programs that finance student education at Columbia. 

56. USDOE grants can be paid directly to Columbia University or to the student, direct loans are 
paid directly to Columbia, and work study directly to the student. On information and belief, 
all of these funding methods benefit the Women’s Studies program and the furthering of 
Feminism at Columbia. 

57. USDOE provides Federal Stafford Loans to post-baccalaureate students in Continuing 
Education some of whom, on information and belief, are preparing for graduate school or 
academic advancement in Feminism through Women’s Studies provided by IRWG. 

58. By the end of fiscal year 2007, Federal advances to Columbia University, which are listed as 
liabilities on Columbia’s balance sheet, totaled $61.5 million, which, on information and 
belief, a proportion of went to students participating in Columbia’s Women’s Studies 
program. 

59. By the end of fiscal year 2007, USDOE had made available to Columbia University students 
$192.2 million from the Stafford Loan and Federal Plus Loan programs of which, on 
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information and belief, a proportion went to students participating in Columbia’s Women’s 
Studies program. 

60. Federal tuition aid grants, federal supplemental educational opportunity grants, and Pell 
grants were awarded to Columbia University students in the amount of $9.3 million in 2007 
of which, on information and belief, a proportion went to students training in Feminism at 
Columbia’s Women’s Studies program. 

61. On information and belief, USDOE provides research grants to IRWG that advance the 
propagation of Feminism. 

62. Total Federal awards to Columbia University in 2007, as opposed to Columbia students, 
were $601,300,000. Columbia’s total operating budget was $2.83 billion. Of the total 
federal awards to Columbia, $15.9 million originated with USDOE. 

63. The President of the New York State Higher Education Services Corporation, in his official 
and individual capacity (“HESC”), approves and provides financial assistance to Columbia 
University by way of its admitted or attending students that benefits the Women’s Studies 
program and its promoting of Feminism. 

64. HESC provides loan guarantees, grants, and scholarships that enable students to fund their 
education at Columbia University in the Women’s Studies program provided by IRWG. The 
money passes through students’ hands into the coffers of Columbia and is used, in part, to 
promote Feminism through the Women’s Studies program. 

65. HESC requires that any financial aid is limited to students attending an approved institution, 
such as Columbia University. 

66. Financial aid provided or guaranteed by HESC is made based on information given by both 
the student and the institution of attendance. 8 N.Y.C.R.R. § 2205.1 

67. For academic years 2004 through 2006, HESC provided Columbia University students 
around eight million dollars in grants, scholarships and other awards. 

68. Students in Columbia’s Women’s Studies program, on infonnation and belief, receive 
financial aid from New York State’s Tuition Assistance Program, Aid for Part Time Study 
program, and Federal assistance programs. 

IV. Violation of Equal Protection under the 5 — and 14 — Amendments 

69. Columbia University invests significant resources and assets into its Women’s Studies 
program, which its managerial accounting practices have translated into a dollar amount that 
will be revealed through discovery. 
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70. Columbia University, IRWG and Continuing Education treat males and females differently 
by advocating, instructing, promoting, inculcating, supporting, and providing training in 
Feminist doctrine that advances misandry and demeans men. 

71. Columbia University, IRWG and Continuing Education apply the misandry doctrine of 
Feminism in order to impose a unitary belief system of Feminist orthodoxy that dictates the 
thoughts, speech, and conduct of members of the University and society-at-large, which has a 
predominantly negative impact on males. 

72. Columbia University, IRWG and Continuing Education, with the assistance of the State and 
USDOE, have banished from the marketplace of ideas Men’s Studies and its masculine 
perspective that benefits primarily males. 

73. Columbia University, IRWG and Continuing Education, with the assistance of the State and 
USDOE, permit primarily only female shoppers to benefit from the produce of “gender 
studies” in the market place of ideas. 

74. Columbia University, IRWG and Continuing Education advocate that the civil rights of 
today’s males be minimized or eliminated not just as punishment for the alleged past wrongs 
of their forefathers but to assure the preferential treatment of modem-day females in 
determining the occupants of the prestigious and influential positions in current American 
society and into the indefinite future. 

75. The IRWG Women’s Studies program instructs, trains, supports, furthers, cultivates and 
advocates strategies, and tactics for demeaning and abridging the rights of men—rights that 
are guaranteed by the U.S. Constitution and advocated by the Declaration of Independence 
and the Universal Declaration of Human Rights. 

76. The propagation and advocacy by the Women’s Studies program that the civil rights of males 
be diminished or eliminated infers that one motivation behind the program is ill will toward 
men and infers that Columbia University is a bastion of bigotry toward men. 

77. The Feminist agenda, instruction and practices at Columbia University, IRWG and 
Continuing Education stereotype males as the primary cause for most, if not all, the world’s 
ills throughout history. Females, on the other hand are credited with inherent goodness who 
were oppressed and colonized by men. Such outmoded, negative stereotyping of men infers 
that one motivation behind Columbia’s Women’s Studies program is prejudice toward men. 

78. Columbia University, IRWG and Continuing Education propagate the false belief that males 
are responsible for most of the battering between the sexes when females batter males to the 
same extent or more. Such blatant misrepresentations based on old fashion stereotyping of 
males indicates that at least one motive behind Columbia Women’s Studies is enmity 
towards males. 

79. Columbia University, IRWG and Continuing Education also propagate the false beliefs that 
(a) males are more likely to initiate violence against a partner when in fact females are more 
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likely, and (b) males are more likely to engage in severe violence that is not reciprocated 
when in fact females are more likely. Such blatant misrepresentations based on old fashion 
stereotyping of males indicates that at least one motive behind Columbia’s Women’s Studies 
is enmity towards males. 

80. Columbia University, IRWG and Continuing Education inculcate the falsehood that 
masculinity is about males believing they can batter females when manhood has always 
rested on males protecting females. Such propaganda indicates preconceived judgments are 
behind Columbia’s Women’s Studies. 

81. Columbia University, IRWG and Continuing Education advance the stereotypical inequity 
that a female is not responsible for her acts when intoxicated but that her male date is 
responsible, not only for the female’s conduct, but his own even though he too is intoxicated. 

82. Columbia University, IRWG and Continuing Education cultivate the preconceived judgment 
that children raised by single mothers do better in comparison to children raised by single 
fathers, which evinces a motivation of bias toward males. 

83. Columbia University, IRWG and Continuing Education provide information on how females 
can engage in violence against males, even premeditated murder, and escape just punishment 
by falsely accusing the male of abuse. This indicates a motive of enmity toward males. 

84. According to the IRWG course guide, “[pjrimary courses focus on women, gender, and/or 
feminist or [lesbian] perspectives.” IRWG has 71 members on its faculty but only four are 
males. Such lopsided instruction and faculty in fer a motivation of preconceived judgment 
toward men. 

85. Columbia University’s Women’s Studies program is deficient of texts and instruction that 
offer a male-positive perspective of men, which infers that one motivation for the program is 
antipathy toward men. 

86. Columbia University, IRWG and Continuing Education do not balance the Feminist doctrine 
and dogma with a masculine curriculum or program. Such a failure infers one motivation for 
the Women’s Studies program is misandry. 

87. The few Columbia University male students or alumni who do participate in the Women’s 
Study program are denigrate, silenced, ignored, chastised for being “machismo,” treated as 
second class citizens, treated as the disposable sex, graded more harshly, prevented from 
expressing their points of view if contrary to Feminist tenets, frozen out of the advantages the 
program provides to females, and all around treated negatively and differently than females 
in the program, as though they were capitalists attending Moscow State University in the 
former Soviet Union. Such treatment indicates a bias against men in the Women’s Studies 
program. 
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88. The indoctrination of Feminist orthodoxy in Columbia University’s Women’s Studies 
program is much more aggressive and hostile when directed toward males in the program, an 
indication of ill will toward men. 

89. The negative stereotyping of men and lack of balance between the female and male 
perspectives at Columbia University, IRWG, and Continuing Education reveal a 
discriminatory intent motivated by bigotry and fail to serve the acquisition of knowledge for 
men that develops and trains the individual both mentally and morally. 

90. The following are just a few of the anti-male practices driven by prejudice that have been 
taken by the directors of IRWG: 

a. Carolyn Heilbrun, who committed suicide in 2003, used “theory and scholarship at 
the expense of the lives of [men].” 

b. Jean Howard developed a $ 15 million hiring program at Columbia that discriminates 
against male teachers and stifles the freedom of thought of men. Any male applicant 
for a teaching position must demonstrate a rigid conformity of thought and speech to 
Feminism. 

c. Marianne Hirsch and Elizabeth Povinelli, the current heads of IRWG, maintain 
IRWG as a center for the National Council for Research on Women, which uses 
IRWG work and that of other higher educational tax-exempt institutions to influence 
legislation through Congressional briefings that result in the discrimination of men, 
such as with the passage of the Violence Against Women Act. The Council’s efforts 
are less educational and more akin to converting others to the Feminist belief system. 

91. Simply put: Columbia’s Women’s Studies program demonizes men and exalts women as a 
manifestation of the ill will that lies behind the program, which is used to justify 
discrimination against men based on collective guilt and old fashion stereotypes. 

92. Even if the impact of Columbia University, IRWG and Continuing Education’s negative 
stereotyping of men is rationalized under “equity for women,” the existence of a permissible 
purpose cannot sustain conduct that has an impermissible effect when ill will is present. 

93. Since one of the greatest powers over human beings is the power of belief, Columbia 
University, IRWG, and Continuing Education’s propagation of the one-sided and 
fundamentally false belief system of Feminism, and its misandry, has a disproportionately 
adverse impact on men and the class representatives. 

94. Columbia’s Women’s Studies program not only creates a hostile learning environment for 
males, but has engendered such a hostile environment throughout the University. 

Columbia’s learning environment for males has taken on attributes similar to the hostile work 
environments that the courts have repeatedly found discriminatory. 

95. Columbia University’s hostile learning environment for males stifles their development and 
growth by pressuring many of them into acceding to the beliefs that they are somehow guilty 
for acts they never did, that they are the inferior sex, and their unalienable rights should be 
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sacrificed to justify nefarious conduct by females. In sum, the environment tramples under 
the boot-heel of Feminism the self-respect and pride of males. 

96. Columbia University, IRWG and Continuing Education’s ill will exalting of females over 
males has the effect of predominantly depriving male students and male alumni of equal 
educational opportunities and benefits as compared with females. (See below Title IX for 
dissimilar treatment with respect to opportunities and benefits). 

97. On the other side of the coin of the hostile environment for men in Columbia’s Women’s 
Studies program is the preferential and deferential treatment that female alumni and students 
receive in the program, which encourages them to pursue the opportunities of undergraduate 
degrees, graduate certifications, and post-baccalaureate studies in Feminism, or auditing of 
Feminist courses to further their careers. 

98. Columbia University’s Women’s Studies program also uniquely benefits Columbia female 
students, female alumni and females in general with female oriented consciousness raising, 
instillation of pride and self-respect, networking and support systems, inside tracts to career 
opportunities, strategies and tactics for gaining advantages based on sex, and financing 
without any equivalent Columbia program for providing similar male oriented benefits to 
male students, male alumni or males in general. 

99. As a result of the hostile environment for men in the program, the University, and society-at- 
large, men are the ones most likely to participate in a program providing contrary 
perspectives to Feminism, but they have no opportunity to do so whether current students, or 
alumni or post-baccalaureate students that take courses through Continuing Education. 

100. Since the policies and practices of the Regents, Chancellor, Commissioner, Columbia, 
IRWG and Continuing Education created or approved the anti-male Feminist Women’s 
Studies at Columbia with no countervailing pro-male Men’s Studies, these defendants have 
shutout a substantial number of men from educational opportunities needed to counter the 
dissembling Feminist dogma prevalent in the governmental, social, business, political, media, 
and domestic spheres of modem-day life in America. 

101. Columbia University, IRWG, and Continuing Education, as a result of the bias against 
men, teach females to compete unfairly with men without providing any programs for men 
on how to individually defeat such unfair and discriminatory practices against them whether 
in college, the work force, or before governmental bodies. 

102. Female students and female alumni of Columbia University receive a public benefit 
promulgated and supported by the Regents and, in part, financed, directly and indirectly, by 
the State and USDOE while no comparable benefits are provided to male students and 
alumni. 

103. In 1984, when the Regents promulgated its Statewide Plan to enhance higher educational 
opportunities for females by furthering Feminism, which caused the creation of women’s 
studies programs, there were already more females in colleges and universities than males. 
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Such indicates the plan was in part motivated by prejudice against males because it did not 
provide a leveling playing field, rather the plan tilted the field even more to the benefit of 
females, which also served no substantial state interest. 

104. In 1993, when the Regents made their major policy statement “Equity for Women” that 
required “establishing specific goals, indicators of progress, and a timetable for action” to 
address discrimination against females in New York educational institutions, in effect 
affirmative action that supported and promoted women’s studies programs, there were 
already significantly more female college students than males, and females earned 
significantly more associate, bachelor and master’s degrees. All of which indicates the 
policy was in part motivated by prejudice against male students; otherwise, it would have 
required a balancing off of the existing inequities for males. 

105. The 2004 Regents’ Statewide Plan recognizes that 60% of all college students are female 
and in 2003 females earned 63% of the Master’s degrees and a majority of the Doctoral 
degrees in New York State, yet the Regents showed no concern for rebalancing the numbers 
to achieve equity for men, which indicates a continuing motivation of ill will disparate 
treatment for males by the Regents. 

106. While the Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing 
Education will claim that their policies and practices are to remove obstacles to women’s 
access to educational and career opportunities, there exists behind the public relations an 
invidiously discriminatory purpose as a motivating factor. 

107. One of the duties of the Regents is to promote equity in education, but for the past quarter 
of a century, they have promoted inequity for men. 

108. No Regent Plan or policy statement has called for Men’s Studies programs for higher 
education, which infers a motivation of partiality against men. 

109. There are virtually no Men’s Studies programs in New York State, which infers a 
motivation of neglect toward men by the Regents. 

110. The Regents, Chancellor, Commissioner, Columbia University, IRWG and Continuing 
Education’s polices and practices effectively ban Men’s Studies from Columbia with the 
effect of institutionalizing anti-male prejudice at the University and propagating such in the 
society as a whole. 

111. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
discriminatory actions are arbitrary and completely unrelated to the goal of providing higher 
education. 

112. Knowing that their actions created and perpetuate the institutionalization of prejudice 
toward men and the attendant hann that follows, the Regents, Chancellor, Commissioner, 
Columbia, IRWG and Continuing Education intentionally continue their polices and 
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practices of ensconcing anti-male bigotry, continuing a hostile educational environment for 
males, and denying males the same educational opportunities as provided females. 

113. The purposes of education to enlighten, elucidate, provide the practical means for 
furthering oneself in society, and to defend oneself against unjust attacks are thwarted when 
doctrines favorable to one group, even that of the majority, advocate different treatment 
harmful to the minority and administrators fail to provide programs helpful to the minority in 
countering such discrimination because of bias toward that minority. 

114. The Regents on behalf of USDOE and the State earmark State and Federal student aid to 
colleges and universities, including Columbia University, that provide Women’s Studies in 
accordance with the Regent’s plans and policies. 

115. Some of the USDOE and the State aid accrue to the benefit of Women’s Studies 
programs, including the one at Columbia University, thereby advancing the disparate 
treatment of males and the harmful impact of those programs. 

116. The Regents’ Women’s Studies programs over the past decades have provided an 
academic acceptance of a plethora of intentional falsehoods used to rationalize the ubiquitous 
discrimination of men and provide females preferential treatment at the violation of the rights 
of males. 

117. The USDOE and State aid and assistance to Women’s Studies programs, including 
Columbia University’s, contribute to treating males and females differently in society-at- 
large to the detriment of males. For example, there are government offices of Women’s 
Health in every state but none for men, and there is a Federal office of Women’s Health yet 
none for men even though men die sooner. 

118. The USDOE and State aid and assistance to Women’s Studies programs contribute in 
society to men having few if any shelters to turn to, no hotlines to call, ignorance of ex parte 
restraining orders, and police who arrest the husband even when he’s the one who called 
them to prevent his wife’s violence against him or his children. 

119. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
societal assumption of female victim-hood that results in mandatory arrests policies for males 
and ex parte restraining orders based on intentional falsehoods that destroy the occupations 
and loot the bank accounts of males. 

120. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
inequity of laws shielding a female’s sexual past from being used against her in court while 
there are no laws to shield a male’s sexual past from being used against him. 

121. The USDOE and State aid and assistance to Women’s Studies programs contribute to the 
creation of pseudo-science defenses based on research at Women’s Studies programs for 
females taking the lives of others. 
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122. The USDOE and State aid and assistance to Women’s Studies programs contribute to 
Hollywood and television relying on Feminist anti-male, pseudo-scholarly work to foist 
misandry in American culture. 

123. USDOE and HESC student aid directly result in disparate treatment of men at Columbia 
University, IRWG and Continuing Education because no comparable public financial aid is 
provided to further the interests of male students and male alumni and no equivalent 
governmental largess is provided to counter anti-male discrimination. 

124. USDOE and HESC knowingly assist the prejudicial dissimilar treatment of men by 
providing financial funds to Columbia University, IRWG and Continuing Education, either 
directly or indirectly. 

125. USDOE’s knowingly aiding invidious discriminatory practices at Columbia University, 
IRWG, and Continuing Education violates the equal protection clause of the 5 th Amendment 
to the U.S. Constitution. 

126. The Regents, Chancellor, Commissioner, HESC, Columbia University, IRWG and 
Continuing Education’s aiding, furthering and conducting of invidiously discriminatory 
practices at Columbia University violates the equal protection clause of the 14 th Amendment 
to the U.S. Constitution. 

127. The Regents, Chancellor, Commissioner, and HESC have a duty to conform educational 
assistance and programs to 14 th Amendment standards to assure against the deprivation of 
rights to equal protection. They have not done so with respect to the IRWG Women’s 
Studies program at Columbia. 


V. 42 U.S.C. 1983 


128. A suit to enforce individual rights protected by the 14 th Amendment requires an action 
pursuant to 42 U.S.C. 1983: “Every person who, under color of [state law] ... subjects 
[another] ... to the deprivation of any rights ... secured by the Constitution and [federal] 
laws, shall be liable to the party injured ....” 

129. While IRWG and Continuing Education are not separate legal entities, they are part of 
and controlled by Columbia University, which is a “person” under 42 U.S.C. 1983 and 
operates under the color of state law. 

130. According to Columbia University’s Statutes §§ 350 and 351, institutes, such as IRWG, 
conform to the policies of appropriate faculty bodies as designated by the University 
President. An institute may have a budget for research expenses, clerical and technician 
help, and for allocations to departmental budgets for other research expenses or salaries. The 
direction of each institute shall be assigned to a coordinating committee or an administrative 
committee of the University. 
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131. Under Columbia University Statutes §§30 and 250, the Continuing Education is a faculty 
body within the University. 

132. Columbia University is today classified as an independent private institution of higher 
education, but unlike most others in New York, Columbia received its charter directly from 
the legislature of New York in 1787. 

133. On March 23, 1810, Columbia’s charter was amended, but the amendment required an 
Act of the State Legislature. 

134. Columbia University was not formed under the not-for-profit corporation law of New 
York. 

135. The history of Columbia’s formation follows: 

a. In 1784, the N.Y. State Legislature created the “Regents of the University of the 
State of New York,” an arm of the State, and gave the Regents full authority to 
govern and manage any college or university in New York. All such institutions 
were part of the Regents of the University of the State of New York. 

b. In 1784, Columbia University, called Columbia College at the time, was a part of 
the Regents of the University of the State of New York and fully under its control. 

c. In 1787, the New York State legislature transferred from the Regents to a Board 
of Trustees the day-to-day operations of Columbia. 

d. On April 13, 1787, the N.Y. Legislature transferred from the Regents of the 
University of the State of New York to the Trustees of Columbia College real 
estate in the City of New York that subsequently proved extremely lucrative as 
real estate values soared over the years. 

136. To this day, Columbia University remains a part of the Regents of the University of the 
State of New York, which retains the power to detennine Columbia’s educational policies, 
grant or deny it registration for complying with New York educational standards, set rules by 
which Columbia must comply or face suspension of its charter, conduct inspections to 
determine whether Columbia is complying with Regent rules, and approve or disapprove 
programs offered by Columbia. 

137. The Regents and N.Y. Education Department are arms of the State of New York. 

138. The N.Y. Education Department is the administrative ann of the Regents that oversees 
Columbia University’s degree granting programs and assures the programs meet Regent 
requirements. 

139. Through the Regents and N.Y. Education Department, New York State has undertaken a 
policy to actively control not only the curricula and its content at private universities, such as 
Columbia, but also the faculty, library, academic advising, administrative oversight, financial 
resources, and physical facilities. 
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140. Registration and re-registration of higher educational institutions and programs is the 
basis for determining educational program eligibility for graduation credits, State student aid, 
and for professional licensure or teacher certification. 

141. The N.Y. Education Department visits and inspects Columbia, IRWG and Continuing 
Education for compliance with the Regents’ rules and the Department’s regulations. 

142. Through the registration and re-registration of programs by the Regents and N.Y. 
Education Department, the State authorized and continues to authorize the Women’s Studies 
program provided by IRWG at Columbia University. If the Regents and N.Y. Education 
Department wanted the program changed or eliminated, a mere order from them would 
suffice. 

143. Without State authorization, the Women’s Studies program and IRWG would not exist at 
Columbia University because no credit toward an undergraduate degree, graduate 
certification, or a post-baccalaureate course could be offered. 

144. Without State authorization, Columbia University, IRWG and Continuing Education 
would not receive USDOE or State money that contributes to supporting the Feminist 
Women’s Studies program. 

145. The Regents and N.Y. Education Department are therefore involved not simply with 
some activity at Columbia University, IRWG, and Continuing Education but with the very 
activity that violates the equal protection rights of the plaintiffs—the Women’s Studies 
program. 

146. Since the Regents and N.Y. Education Department comprise a quasi-legislative and 
administrative body that rules over Columbia, IRWG, and Continuing Education in order to 
implement State education law and policy, their involvement is not ministerial but 
substantive. 

147. The Regents have promulgated and N.Y. Education Department executes the policies and 
plans for instituting misandry and discriminatory Feminist Women’s Studies programs into 
higher education in New York. 

148. HESC is also an ann of the State of New York and abides by the Regents plans and 
policies for instituting misandry and discriminatory Feminist Women’s Studies programs into 
New York’s higher education system by supporting such programs with State financial aid. 

149. HESC provides tuition funding for Columbia University students through various loan, 
scholarship and grant plans, including the nation’s largest grant plan: the Tuition Assistance 
Program. 

150. On information and belief, students at IRWG and Continuing Education receive HESC 
financing. 
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151. The operating revenue of Columbia University relies on tuition much more heavily than 
endowment on which Columbia’s institutional competitors largely rely, and tuition in turn 
relies heavily USDOE and State aid. 

152. Approximately 50% of Columbia University’s undergraduates receive some sort of 
financial assistance, and about 80% of first-year students applying for financial aid for the 
2006-2007 year received a need-based aid award. 

153. Since 1998, thousands of Columbia University students have received Federal or State 
aid to attend Columbia University, much of which was paid directly to Columbia. 

154. Students attending New York’s private colleges, which includes Columbia, annually 
receive $241 million in Federal Pell grants and $277 million in New York Tuition Assistance 
grants. 

155. The tuition funding provided by HESC and USDOE to Columbia, on information and 
belief, provides crucial financing for the anti-male discriminatory impact of its Feminist 
Women’s Studies program. 

156. HESC and USDOE are therefore involved in the very practice that discriminates against 
male students and male alumni. 

157. Further involvement of the State in the Feminist Women’s Studies program include: 

a. The N.Y. Education Department grants Columbia a monetary sum for every degree 
awarded under N.Y. Education Law § 6401 (“Bundy Aid”), which includes degrees 
in Women’s Studies that are the product of discrimination against men. 

b. Columbia received Bundy direct State aid in the amount of $3,405,000 for its fiscal 
year 2007 and a total of nearly $39.9 million since 1996. On information and belief, 
an amount of the State aid was provided to Continuing Education and IRWG. 

c. A variety of State programs are administered by Columbia University that provide 
financial aid to students in the form of direct grants and loans that are paid over to 
Columbia and, on information and belief, contribute to Continuing Education and 
IRWG’s operations. 

d. New York State helps finance the construction of facilities at Columbia, which, on 
information and belief, frees up financing for Continuing Education and IRWG. 

VI. Discrimination under Title IX of the Education Amendments of 1972 


158. “No person in the United States shall, on the basis of sex, be ... denied the benefits of, or 
be subjected to discrimination under any education program or activity receiving Federal 
financial assistance.” 20 U.S.C. § 1681 (emphasis added). 

159. 45 C.F.R. 86.31 and 34 C.F.R. 106.31 state that “education program or activity” includes 
any academic, ... research, occupational training, or other education program or activity 
operated by a recipient which receives Federal financial assistance.” 
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160. 20 U.S.C. § 1687 and the implementing definitions at 34 C.F.R. § 106.2 specifically read: 

“the tenn ‘program or activity’ and ‘program’ mean all of the operations of—a college, 
university, or other postsecondary institution” and “a department, agency, ... or other 
instrumentality of a State or the entity of such State ... that distributes [Federal] assistance 

55 


161. Columbia University receives federal financial assistance; therefore, Title IX 
requirements apply to all of the University’s operations, which include the Women’s Studies 
program provided by IRWG. 

162. Columbia University, IRWG, and Continuing Education are considered educational 
institutions under 20 U.S.C. § 1681(c). 

163. Even if no federal funds are earmarked for Columbia’s Women’s Studies program or 
IRWG, or Continuing Education, Title IX still prohibits their discriminatory treatment of 
men. 

164. Columbia, IRWG, and Continuing Education knowingly made decisions to provide 
preferential treatment for females by offering Women’s Studies and not to provide equal 
educational, training, networking, and career opportunities to males through a Men’s Studies 
program. 

165. Columbia, as with every other Ivy League College except Princeton, offers more courses 
in Feminism through Women’s Studies programs than economics, and none offer a Men’s 
Studies program. 

166. Columbia, IRWG, and Continuing Education based their decisions on stereotypical 
assumptions of males as oppressors and females as innocent victims, of males as reaping the 
rewards of society and females the burdens, of America as a patriarchy as opposed to what it 
is—a de facto matriarchy. 

167. Columbia, IRWG, and Continuing Education use the Women’s Studies program to 
indoctrinate antipathy toward men. 

168. Columbia, IRWG, and Continuing Education have created a hostile education 
environment for males, not only in the Women’s Studies program, but throughout the 
University. 

169. Columbia, IRWG, and Continuing Education provide different benefits, based on sex, to 
its students and alumni by offering a Women’s Studies program but not a Men’s Studies 
program. 

170. Columbia, IRWG, and Continuing Education deny male students and male alumni similar 
benefits that female students and female alumni receive from their Women’s Studies 
program. 
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171. Columbia, IRWG, and Continuing Education not only limit but actively work against 
providing male students and male alumni the same advantages and opportunities that the 
Women’s Studies program gives to female students and female alumni. 

172. At Columbia University, the deleterious impact of its policies and practices in favoring 
Women’s Studies falls disproportionately on men: 

a. Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testif[y] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia. 2 

b. Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by 
taking continuing education courses or post-baccalaureate studies to prepare for 
graduate school. 

c. Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field 
of Men’s Studies. 

d. Male students and alumni do not have the advantage of a “thoroughly 
interdisciplinary framework, methodological training and substantive guidance in 
specialized areas of research” into men’s issues. 

e. The lack of a Men’s Studies program denies male students and alumni the 
opportunity for “an education that is both comprehensive and tailored to individual 
needs.” 

f. Male students and alumni are denied the opportunity to “undertake original research 
and produce advanced scholarship” in Men’s Studies. 

g. Male students and alumni cannot prepare “for future scholarly work” in Men’s 
Studies or “for careers and future training in law, public policy, social work, 
community organizing, journalism, medicine, and all those professions in which there 
is a need for critical and creative interdisciplinary thought” from the male 
perspective. 

h. Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

173. Columbia, IRWG, and Continuing Education, through Women’s Studies, provide training 
for effectively protesting female inequalities but not male inequalities. 

174. Columbia, IRWG, and Continuing Education fail to effectively accommodate the 
educational interests and abilities of male students and male alumni by offering only a 
curriculum in Feminism (Women’s Studies) without any countervailing masculine view. 

175. Columbia, IRWG, and Continuing Education provide only the Feminist perspective on 
men in the Women’s Studies program. 

176. Columbia, IRWG, and Continuing Education have so extensively propagated the doctrine 
of Feminism from the Women’s Studies program throughout the University’s activities that 
any opposing voice is quickly and summarily silenced. 


2 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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177. In an analogy to athletics, Women’s Studies programs are today the varsity sport of 
choice for females at Columbia in its never-ending war against men. 

178. On information and belief, females can compete with males for positions in some athletic 
programs, but they will spend their time in humiliation sitting on the bench and miss 
developing those unique abilities that come from competitive sports. 

179. Males taking Women’s Studies at Columbia will in effect spend their time on the bench 
in humiliation while females metaphorically walk all over them. The males will also miss 
developing the knowledge and abilities to defend their rights against Feminism in modern- 
day America. 

180. Male athletic programs are geared primarily toward benefiting men while Women’s 
Studies programs are geared primarily toward benefiting females with Feminist ideology, 
strategy, tactics, and training for exploiting the modern-day social bias against men. 

181. The Women’s Studies program at Columbia gives female students and female alumni an 
exclusive opportunity over their male competitors in the University and society by using 
Federal and State resources to provide females with a golf-like handicap in America. 

182. Without a Men’s Studies program, Columbia’s male students and male alumni are 
disadvantaged in competing with females on America’s current uneven playing field of life. 

183. There is no substantial proportionality between the ratios of the number of females in the 
Women’s Studies program and the ratio of males in a Men’s Studies program because 
Columbia has no such team of teachers, courses, activities, and benefits for male students and 
male alumni. 

184. The disproportionately high number of females in the Women’s Studies program evinces 
the harmful discriminatory impact on men, which Columbia has failed to address. 

185. Once Columbia, IRWG, and Continuing Education provided educational opportunities 
inuring to the benefit of its female students and female alumni, they were required to provide 
equal educational opportunities for male students and male alumni so as to balance the 
dissimilar impact of Women’s Studies on males and females. 

186. Columbia, IRWG, and Continuing Education’s provision of a Women’s Studies program 
results in disparities of a substantial and unjustified nature in the benefits, treatment, services 
and opportunities granted females and males with the males receiving disproportionately less. 
For example, Columbia provides disproportionately more financial assistance for the 
propagation of Feminism, which disadvantages men, than for contrary pedagogies. 

187. On information and belief, IRWG provides disproportionately more assistance in making 
employment opportunities available to female students than males in violation of 34 C.F.R. 
106.38. 
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188. The disparate impact of the Women’s Studies program is not counter-balanced by an 

exceedingly persuasive justification. The assertion that American females are disadvantaged 

compared to males is nothing more than the “big lie” strategy. For example: 

a. Females earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007 . Table A-l, 
while the average woman makes 77% that of the average man. If the two were paid 
equally for their time actually worked, then the pay for the average woman should be 
69.5% that of the average man—not 77%. 

b. Females working part-time earn 115% of part-time male workers. Denise Venable, The 
Wage Gap Myth , National Center for Policy Analysis, April 12, 2002. 

c. Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender, Marriage and Asset Accumulation in the United States , University of 
Michigan, 2005. 

d. Females make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate , 2007. 

e. The 25 most dangerous occupations in America are 90% occupied by men. 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffer 92% of the job related deaths while making up 54% of 
the work force. US Department of Labor, Bureau of Labor Statistics, Current Population 
Survey, Employment and fatalities, by gender of worker, 2006 . 

h. Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings, Center for Disease Control, Abortion Surveillance—U.S. 2004 , Table 2, often as 
a means of birth control. 

i. Females, but not men, have various excuses that pennit them to dramatically lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

j. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases, or paternity suits. 

k. In some jurisdictions, the husband of the mother of a child born during the marriage will 
be responsible for child support even though the wife cheated on the husband, conceived 
with another man, and DNA evidence proves it. 

l. Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There , N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate, 2007. 

m. Debtor prisons for nonpayment of child support incarcerate mainly men. 

n. Males generally receive more prison time than females for any crime. 

o. The life expectancy for females in America is five years longer than males. 

p. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Arnst, 
A Gender Gap in Cancer , Business Week, June 13, 2007. 

q. The United States has an office dedicated to women’s health while there is none for men. 
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r. Social Security, Medicare, Medicaid, and welfare programs are paid for mostly by male 
taxpayers, and all have a majority of female beneficiaries. 

s. Over 52,000 American service men died in Vietnam but only eight women. 

t. Females still do not have to register for the draft. 

u. Females make up 57% of the nation’s college students but just over 51% of the 
population. 

v. Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 

w. Females batter their partners as often as males do or more. 

x. In New York City, females in their 20s working full-time make 117% of males, females 
in their 30s make as much as males, and 53% of females in their 20s working in New 
York City are college graduates, compared with only 38% of males that age. New York 
Times , Sam Roberts, August 3, 2007. 

y. By the fifth year after divorce, females on average are 10% better off financially than 
before divorce. 

189. The actual aim of Women’s Studies is not affirmative action but to create and perpetuate 
a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
“Metropolis” like underworld. 

190. By offering only a Women’s Studies program, Columbia, IRWG, and Continuing 
Education denigrate, demean and disadvantage men, effect artificial restraints on the 
individual opportunities for men, and fail to advance the full development of the talents and 
capacities of this nation’s men. 

191. By offering only a Women’s Studies program, Columbia, IRWG, and Continuing 
Education violate Title IX and its implementing regulations. 

192. The Regents and N.Y. Education Department as agencies of the State that distribute 
Federal funds to Columbia also violate Title IX and its implementing regulations. 

193. If Title IX can require universities receiving federal financial assistance to provide 
separate female athletic programs, then it surely can require Columbia University to provide 
a Men’s Studies program that takes the masculine point of view. 

VII. Plaintiffs’ Class 


194. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

195. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

196. The putative class in this action consists of all males who were students, full or part time, 
at some point in time during the three years prior to the filing of this action or all males who 
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currently maintain the status of student or alumni, or all males who will in the future acquire 
the status of student or alumni and would have taken advantage of a Men’s Studies program 
had one existed by enrolling in the program, taking courses in the program, participating in 
the program’s networking, receiving support from the program, pursuing career and 
academic opportunities provide by the program, gaining a male perspective on modern day 
issues, or furthering their knowledge and understanding of mankind and society. 

197. The exact number of members of the class is not known, but it is estimated to be too large 
for joinder of all members to be practical. 

198. The Federal and State defendants are responsible for aiding the establishment of a 
religion—Feminism—at Columbia University and giving that religion their official 
imprimatur in violation of the class members’ fundamental liberty interests by de facto 
forcing them to conform to the establishment of Feminism or keep silent. 

199. All the defendants violate the equal protection rights of the plaintiff class members 
secured under the 5 th and 14 th Amendments to the U.S. Constitution. 

200. Defendants Columbia, IRWG and Continuing Education violate Title IX to the Education 
Amendments of 1972 by denying similar benefits to males and unjustifiably treating males 
and females in a diverse manner to the harm of the plaintiff class members. 

201. Defendants Columbia University, IRWG and Continuing Education discriminate against 
the class members in violation of N.Y. Civil Rights Law § 40-c. 

202. Defendant Columbia University is considered a public accommodation under N.Y. Civil 
Rights Law § 40 because it is a college that solicits contributions from the general public. 

203. In 2006, Columbia University kicked off a $4 billion fundraising campaign that solicits 
contributions from the general public. 

204. Roy Den Hollander, resident of New York County, and William A. Nosal, resident of 
Kings County, are the class representatives, former students, and alumni of Columbia 
University. 

205. The class members, because of their sex, are being denied opportunities for education, 
knowledge, career advancement, and acquiring skills for defending against fraudulent 
Feminist attacks as a result of Columbia, IRWG and Continuing Education’s failure to offer a 
Men’s Studies program. 

206. The class members are treated dissimilarly and with ill will by the defendants promotion 
of Feminist Women’s Studies programs that negatively impact the class. 
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VIII. Injury 

207. By singling out for special benefits the religion of Feminism propagated by the Women’s 
Studies program at Columbia University, the Federal and State defendants create a 
governmental sectarian preference that infringes an unalienable right of the plaintiff class 
members. 

208. “The Religion ... of every man must be left to the conviction and conscience of every 
man; and it is the right of every man to exercise it as these may dictate. This right is in its 
nature an unalienable right.” Memorial and Remonstrance Against Religious Assessments. 
as reproduced in the Appendix to the dissenting opinion of Rutledge, J., in Everson v. Board 
of Education . 330 U.S. 1, 63 (2 The Writings of James Madison 183-191 (G. Hunt ed. 

1901)). 

209. “The Rulers [Federal and State defendants] who are guilty of... encroachment [on that 
right] exceed the commission from which they derive their authority, and are Tyrants. The 
People who submit to it are governed by laws made neither by themselves, nor by an 
authority derived from them, and are slaves.” Id 

210. The conduct of all the defendants in promoting only Women’s Studies programs 
effectively denies the members of the plaintiff class the opportunity to take Men’s Studies 
courses that will prepare and assist them for dealing with, defending against, and fighting the 
anti-male climate that is pervasive in America today. 

211. Because of the defendants’ policies and practices in advocating and furthering Feminism 
and training Feminist “storm-troopers” through the Women’s Studies program at Columbia 
University, the plaintiffs face obstacles to educational access and career opportunities solely 
as the result of an accident of nature that made them men. 

212. The defendants’ contributions to the establishment and continuation of Feminism as the 
primary belief system in this society impairs the plaintiffs’ rights to fair treatment in 
employment, business, politics, the courts, the media, by the police, and before executive 
government agencies. 

213. The defendants’ advocacy and furthering of Feminism and training of Feminists 
derogates and demeans males while propagandizing the superiority of females with a harm 
similar, although not yet as egregious, as the Nazification of universities in Germany during 
the 1930s when education demonized the Jews while demanding genuflection to an Aryan 
throne. 

214. The Women’s Studies program at Columbia perpetuates false myths that have created 
deep-seated anger and ill will toward males, including the class representatives. 

215. As alumni, the class representatives may take courses in Continuing Education’s auditing 
program without meeting the qualifications required of the general public, prepare for further 
graduate work through its Post Baccalaureate Studies, or pursue undergraduate studies 
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through the School of General Studies, which offers the same courses with the same teachers 
as other Columbia undergraduate programs. 

216. Mr. Den Hollander has been and continues to bring lawsuits to enforce his rights and the 
rights of other men under the U.S. Constitution. At present he has three lawsuits in Federal 
court and more on the way. Mr. Den Hollander intends to continue fighting for the rights of 
men in the only way he knows how—lawsuits in Federal or state courts. 

217. Every current and future lawsuit requires a countering of Feminist tenets supported by the 
spurious scholarship of Feminist Women’s Studies programs as declared by the Regents and 
promoted by Columbia University. 

218. Feminist organizations and activists have the advantage of relying on a body of self- 
serving, fraudulent information created by Columbia University and other institutions to 
further the violation of men’s rights tha nk s to the Regents’ policies and State and Federal 
funding. 

219. In order to offset the advantage of counterfeit scholarship provided by Women’s Studies 
programs, Mr. Den Hollander formulated a definite plan to attend Columbia as an alumnus to 
educate himself with scholarly research in Men’s Studies for use in the lawsuits and general 
enlightenment by enrolling in a Men’s Studies program. 

220. In 2007, Mr. Den Hollander contacted the Columbia School of Continuing Education to 
determine whether he could audit courses as a graduate of the Business School. Continuing 
Education stated he could and provided him with the procedures for enrolling in classes. 

221. Mr. Den Hollander on reviewing Continuing Education course offerings found no Men’ 
Studies program or courses 

222. Mr. Den Hollander then examined the offerings for Post Baccalaureate and General 
Studies where he also found no programs or course offerings for Men’s Studies. 

223. Mr. Den Hollander then examined all of the University’s offerings and found no 
programs or course offerings for Men’s Studies. 

224. Mr. Den Hollander intends to enroll in a Men’s Studies program the moment one is 
offered. 

225. Mr. Nosal, who graduated from Columbia College in 2008, had as a student intended to 
enroll in a Men’s Studies program but was unable to because none existed at Columbia. As a 
graduate, he continues to intend to participate in a Men’s Studies program if one is provided. 

226. Due to the State’s promulgation of Women’s Studies programs and Columbia 
University’s prejudice toward men, Columbia only provides the feminist view, which 
requires Mr. Den Hollander to develop his own research and scholarship on the subject 
matter for his lawsuits and general education at significant cost and time to him. 
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227. Until Columbia institutes a Men’s Studies program, future cases brought by Mr. Den 
Hollander will continue to require him to invest substantial cost and time to counter Feminist 
tenets created and propagated by Women’s Studies programs. 

228. Of course, Mr. Den Hollander and Mr. Nosal can always submit to the violation of their 
constitutional rights and the rights of other men, but the concept of unalienable rights is 
meaningless without the right to fight for those rights, which would be facilitated by a Men’s 
Studies program. 

229. Men’s Studies is an interdisciplinary program that uses facts rather than propaganda to 
describe the truth about the differences and similarities of the sexes and their relationships in 
society. Men’s Studies counters the falsehoods of Women’s Studies programs with facts, 
such as those included in this Amended Complaint at 188. 

230. Men’s Studies provides to men the benefits and opportunities which are listed in this 
Amended Complaint at ]f 172, that are now lacking in other Columbia University programs. 

231. Further, Men’s Studies trains males to recognize and handle the powers females often use 
to manipulate them, such as the male-paralyzing power of beauty, sexual power, verbal 
skills, victim power, and the male biological instinct to protect females at the price of harm to 
himself. 

232. Men’s Studies shows that the strength of females is in their facade of weakness. 

233. Men’s Studies provides a focus on understanding fathers, which none of the other 
programs at Columbia University provide while the Women’s Studies program depicts 
fathers as bad parents, abusers, rapists, and molesters. Men’s Studies offers both a factual 
perspective and solutions for the problems unique to fathers, such as the 

a. transformation of their marriages into alimony payments, 

b. alienation of their children by ex-wives, 

c. connivance of domestic relations courts with Feminist groups to violate their 
rights and throw fathers into the street like bags of garbage without the houses 
they bought or to use them solely as wallets, 

d. dismissal of them as unimportant in the rearing of their children whose genes are 
half composed of their fathers, and 

e. sacrifice of their dreams to pursue a particular calling in order to support families 
that buy into the view of fathers as either barbarians or buffoons. 

234. Men’s Studies explains, as history and other educational programs at Columbia do not, 
that throughout most of the past, the dominant force was not men but a need to survive, and 
the oppressor was not men but fear of starvation. That today America is not a patriarchy but 
a de facto matriarchy, and the real oppressors can be determined by who lives longer, who 
controls a greater percentage of the nation’s wealth, on whom the government spends more 
money for health care, who serves less time for the same crimes, and who consumes more 
food—it is not men. 
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235. Men’s Studies counters the historic belief in America, often used by Women’s Studies 
programs, that females have a cart blanche to do whatever they want regardless of ethics or 
law. For example, Mary Harris shot her fonner fiancee in the Treasury Department and was 
found not guilty due to menstrual symptoms. The New York Times editorialized, “the 
verdict only furnishes a new illustration of what must be regarded as a settled principle in 
American Law—that any women who considers herself aggrieved in any way by a member 
of the opposite sex, may kill him with impunity....” July 1865. 

236. Today, Women’s Studies has taken such excuses to the point of condoning the murder of 
tens of millions of incipient human beings, the boiling of new born babies, the drowning of 
sons one after another, the liquidation of boyfriends or husbands, or the commission of hate 
crimes with no or laughingly inadequate punishment for females. Men’s Studies provides the 
counter arguments that could save lives by exposing such lunatic excuses as pseudo-science. 

237. Men’s Studies exposes the self-serving, schizoid paradigm of Feminist doctrine that 
females are strong and independent when they want something, but victims when they violate 
the law. A hypocrisy that allows females to commit perjury almost with impunity in family 
courts even when it results in a man going to jail or destroying a father’s reputation and 
career. 

238. Men’s Studies alerts future husbands, as other educational programs at Columbia 
University do not, that among the elderly, caretaker wives are most likely to abuse their 
older, sicker husbands. 

239. Men’s Studies educates males, as other educational programs at Columbia do not, that 
college females worldwide commit more dating violence than their male counterparts. 

240. Men’s Studies instructs males, as other educational programs at Columbia do not, on how 
to avoid false accusations by females of sexual harassment or rape, which could send a man 
to prison for decades because the female who had previously consented woke up the next 
morning with second thoughts. 

241. Men’s Studies accurately portrays, as Women’s Studies does not, the sacrifice that men 
make in America for others. For instance, all the firefighters and police who died on 9/11 
were men. 

242. Men’s Studies counters the training in Women’s Studies that sends forth Feminists to 
pervert American ideals, ignore the rule of law, selectively enforce the Constitution, and 
destroy men with impunity. 

243. Men’s Studies does not say males have rights and females do not, but neither does it 
advocate what Women’s Studies does: that females should receive preferential treatment at 
the expense of the violation of men’s rights because men are the disposal sex. 
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244. Men’s Studies, unlike Women’s Studies, factors in the contribution both sexes make to 
their families by not only considering female housework but the husband’s work in making 
house repairs, raking the lawn, shoveling the snow, emptying the garbage, keeping the car 
running, painting the house, mowing the lawn, fertilizing the lawn, preparing the taxes, 
keeping the household records, moving the furniture, hanging paintings, and balancing 
precariously two stories above the ground on a ladder with only a hammer to repair some 
siding. 

245. Men’s Studies focuses on men’s health concerns while Women’s Studies neglects them. 

246. Men’s Studies, unlike any other curricula at Columbia University, alerts males to the 
prevalent danger of female paternity fraud where the female lies about using birth control and 
then sues the tricked father for child support, and if he does not have the money, it’s off to 
debtor’s prison he goes. 

247. Men’s Studies, unlike any other curricula at Columbia, alerts males to the prevalent 
danger of marriage fraud where the female becomes pregnant by another man but marries the 
man she falsely claims is the child’s father. Even if the defrauded dad after marriage proves 
through DNA testing that the child is not his, he is still liable in most states to support the 
child. The person defrauded, when a man, has to pay the defrauder for the privilege of being 
defrauded. 

248. While Columbia’s Women’s Studies program complains loudly against female 
circumcision, it and Columbia’s other programs are silent about forced male circumcision, 
without anesthesia, that has been performed on tens of millions of males, not in some 
backwater country, but right here in the U.S. 

249. Men’s Studies advocates a meritocracy where the person most qualified receives the 
position. It opposes the Women’s Studies quota-imposed unisex society regardless of the 
facts of life, voluntary choice, human nature, common sense, or documented merit. 

250. If quotas are going to be imposed, then Men’s Studies advocates they apply all the way 
down, so if females hold 51% of the positions above the “glass ceiling,” then they should 
hold 51%, instead of 10%, of the positions in the most toxic careers—those in the 
“tombstone basement.” 

251. Men’s Studies provides males the opportunities and lessons that are invaluable in 
attaining career and life success in a culture biased against men. 

252. Men’s Studies exposes the other curricula at Columbia University as having an 
underlying premise that females have problems and those problems are males, not a female’s 
volitional choices. 

253. The ongoing lack of a Men’s Studies program at Columbia prevents Mr. Den Hollander, 
Mr. Nosal and other male alumni and male students from securing the same educational, 
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career, and networking advantages that female alumni and female students gain from the 
Women’s Studies program. 

254. The class representatives, whose intentions to enroll in Men’s Studies continues, have 
been denied a public benefit comparable to the public benefit offered female alumni and 
female students of Columbia. 

255. Mr. Den Hollander and Mr. Nosal have been intentionally placed at a disadvantage with 
respect to female Columbia students and alumni by the State’s policies and Columbia’s 
provision of training, instruction, and tactics for unfairly competing with the plaintiffs in the 
political, social, economic, cultural, and government spheres of society. 

256. Columbia’s Women’s Studies program trains females to use tears, tantrums, fraud, threats 
of an unjust legal system, and sex to take advantage of men and any institution that involves 
men in order to get what they want but may not deserve. 

257. The absence of a Men’s Studies program at Columbia shuts out Mr. Den Hollander and 
Mr. Nosal from educational opportunities needed to counter the strategies, tactics, and 
dissembling Feminist dogma employed by adherents of Women’s Studies that is so effective 
in the governmental, social, business, political, media, and domestic spheres of modern-day 
life in America. 

258. The State and Columbia fail to provide the benefits of a counter balance to the belief 
system of Feminism just as many colleges once failed to provide similar benefits to females 
as they did males in the area of athletics. 

259. The class members continuing deprivation of equal educational opportunities includes 
their not being able to earn degrees in Men’s Studies, do graduate work in Men’s Studies, 
become Men’s Studies professors, or access an extensive network for career benefits 
dedicated to men. 

260. Since Columbia is a state actor and females in similar positions as Mr. Den Hollander and 
Mr. Nosal can benefit from Columbia’s Women’s Studies program, the absence of a Men’s 
Studies program creates an obstacle to equal treatment, which itself is an injury. 

261. Unequal treatment between the sexes are inequities which contribute to unequal career 
opportunities later on. Males have a disproportionate share of the dangerous jobs, are 
frequently overqualified for their work, and do not get the same economic return per unit of 
time or unit of risk from their education as females. This long-standing disparity is harmful 
to individuals and to society. Males often find it difficult to provide for their families. Their 
opportunities are curtailed; and our State and nation, competing in the global marketplace, 
are deprived of much valuable talent. 

262. The Columbia Women’s Studies courses that might be considered Men’s Studies are 
really Feminist men’s studies that tell men how they can forfeit their rights and subscribe to 
the belief that when men are disadvantaged it is solely their fault: whether dying sooner than 
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females, committing suicide at a much higher rate, doing worse in almost everything in 
school, being less likely to attend college, paying for children their ex-wives have turned 
against them, being sentenced to more time for the same crime, having to register for the 
draft, suffering 94% of the work place deaths, or comprising more of the homeless. 

263. In Feminist studies, female disadvantages are blamed on males, and in Feminist men’s 
studies, men’s disadvantages are also blamed on males. 

264. In Feminist men’s studies, the male perspective is not presented. Columbia’s program is 
not listed with the N.Y. Education Department as “Women’s and Men’s Studies” but as 
“Women’s and Gender Studies.” 

265. Feminists cannot be relied on to provide a genuine male perspective because no one has 
less empathy for men than Feminists. As Dr. Warren Farrell said, “Feminists call it sexism 
to refer to God as He; they don’t call it sexism to refer to the Devil as He.” 

266. Women’s Studies programs declared by the Regents, funded by the Federal and State 
governments, have and continue to impose a unitary belief system of Feminist orthodoxy that 
dictates the speech and conduct of students and alumni of Columbia and society at large. 

267. Women’s Studies programs have created a dictatorship of the majority—not just in 
campuses across America but throughout the fabric of society. Women’s Studies programs 
punish men for speaking as they will and acting as they chose even when such actions do not 
violate any laws. 

268. Columbia’s Women’s Studies program functions as recruitment and networking centers 
that exclude the class representatives from similar benefits because the Feminist tenet of 
affirmative action requires ginning up the number of females in education, government, and 
the work place well beyond their proportion in the population. 

269. As a result, females have an inside track to jobs in academia, government, media, 
business, and nonprofit groups through Feminists already in positions in those fields. The 
Feminists in those fields are not about to hire any man, while the men in those fields so fear 
the Feminists that they hire largely females. 

270. Females, not males, are trained on how to exploit state court systems that are biased 
against men by using fraudulent sexual harassment suits to obtain fat settlements, and false 
accusations of domestic mistreatment to obtain custody, child support and put a man in jail. 

271. Females, not males, are trained on how to obtain and use tax dollars from a government 
that subsidizes disparate treatment of men; to lobby politicians into supporting 
unconstitutional legislation that harms men, such as the Violence Against Women Act, and to 
use tax exempt organizations for disseminating Feminist tenets that excuse the most 
reprehensible deeds of females by blaming men. 
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272. Women’s Studies programs train a large network of females who work tirelessly behind 
the scenes to transform American institutions according to strict feminist specifications. 

273. The heart of the harm is that Women’s Studies programs, such as Columbia’s, continue to 
influence how people think, believe, and behave in a manner that violates the rights of a 
minority—men. 

274. Feminists, aided by Women’s Studies, are trying to do the same thing that the 
Communists did in Russia—socially re-engineer men using the power of the state to fit the 
model of what they want men to be. 

IX. Relief Sought 


275. Declare and enjoin the State defendants’ policies and plans that are restructuring New 
York’s higher education system in accordance with the tenets of the Feminist religion, which 
includes the promulgation and approval of Women’s Studies programs such as the one at 
Columbia University, for violating the establishment clause of the 1 st Amendment. 

276. Declare and enjoin the aid and assistance provided by the State defendants for 
restructuring New York’s higher education system in accordance with the tenets of the 
Feminist religion, which includes the aid and assistance provided to institutions with 
Women’s Studies programs such as the one at Columbia University, for violating the 
establishment clause of the 1 st Amendment. 

277. Declare and enjoin the USDOE’s delegation of its powers to the Regents and N.Y. 
Education Department for determining which colleges and universities are eligible to receive 
student federal funds as unconstitutionally advancing the establishment of the religion 
Feminism because the Regents and N.Y. Education Department accredit institutions and 
Women’s Studies programs, including the one at Columbia, that propagate the religion of 
Feminism. 

278. Declare and enjoin all the financial assistance that USDOE provides to New York higher 
education institutions that offer Women’s Studies programs, including Columbia University, 
for violating the establishment clause of the 1 st Amendment by aiding the religion of 
Feminism. 

279. Declare and enjoin the State’s policies and plans for restructuring New York’s higher 
education system in accordance with Feminist tenets, which includes the promulgation and 
approval of Women’s Studies programs such as the one at Columbia University, for 
invidiously discriminating against the plaintiff class members based on sex in violation of the 
14 th Amendment. 

280. Declare and enjoin the furnishing of aid and assistance by the State to carry out its 
policies and plans for remaking higher education in the Feminist image, including the aid and 
assistance to institutions such as Columbia University that provide Women’s Studies 
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programs, for invidiously discriminating against the plaintiff class members based on sex in 
violation of the 14 th Amendment. 

281. Declare and enjoin the USDOE’s delegation of its powers to the Regents and N.Y. 
Education Department for determining which colleges and universities are eligible to receive 
student federal funds as unconstitutionally advancing the invidious discrimination against the 
plaintiff class members based on sex in violation of the 5 th Amendment because the Regents 
and N.Y. Education Department accredit institutions and Women’s Studies programs that 
invidiously discriminate against males, including the class members. 

282. Declare and enjoin all the financial assistance that USDOE provides to New York higher 
educational institutions that offer Women’s Studies programs, including Columbia 
University, for violating the 5 th Amendment by aiding the invidious discrimination of males, 
including the plaintiff class. 

283. Declare that the Women’s Studies program at Columbia University invidiously 
discriminates against the plaintiff class based on sex. 

284. Enjoin Columbia University, IRWG, and Continuing Education from offering to students 
and alumni any of the Women’s Studies program curriculum, activities, opportunities or 
benefits unless an equivalent Men’s Studies program focusing on concerns important to men 
is established by Columbia. 

285. Level the playing field by either instituting a Men’s Studies program or eliminating the 
Women’s Studies program at Columbia University, which will assure that male students and 
male alumni are no longer at a disadvantage when competing with female students and 
female alumni for the benefits of society nor at a disadvantage of ending up with the worst of 
society’s burdens. 

286. Award nominal damages in the amount of one dollar to the class of plaintiffs and any 
other relief the Court deems proper. 

X. Subject Matter Jurisdiction 

287. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 1331 
because this action raises federal questions under the 5 th and 14 th Amendments to the U.S. 
Constitution and Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681 et seq. 

288. This Court has supplemental jurisdiction under 28 U.S.C. 1367(a) over the State cause of 
action, N.Y. Civil Rights § 40-c, for civil rights violations by defendants Columbia 
University, IRWG, and Continuing Education. 

XI. Personal Jurisdiction 


289. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(h)(1)(B), 4(i)(2), 4(j)(2)(B) and N.Y. C.P.L.R. § 307(1) & (2)(1). 
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XII. Venue 


290. This Court has venue under 28 U.S.C. 1391(b)(3) & (e)(3) and under N.Y. Civil Rights 
Law § 40-d. 


XIII. Conclusion 


291. University and college Women’s Studies programs are busy across the land spreading 
prejudice and fostering animosity and distrust toward men with the result of the wholesale 
violation of men’s rights due to ignorance, falsehoods and malice. 

292. There are numerous problems of national importance that lie under the surface of this 
litigation in which the plaintiffs have made an initial move to compel colleges and 
universities to change policies having extensive implications for society at large. 


Dated: December 1, 2008 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, WILLIAM A. 

NOSAL, : 

Plaintiffs, : 

-against- : 

INSTITUTE FOR RESEARCH ON : 

WOMEN & GENDER AT COLUMBIA 
UNIVERSITY, SCHOOL OF : 

CONTINUING EDUCATION AT REPORT and RECOMMENDATION 

COLUMBIA UNIVERSITY, TRUSTEES : 

OF COLUMBIA UNIVERSITY IN THE 08 Civ. 7286 (LAK)(KNF) 

CITY OF NEW YORK, U.S. DEPARTMENT : 

OF EDUCATION, MARGARET 
SPELLINGS, CHANCELLOR ROBERT M. : 

BENNETT, COMMISSIONER RICHARD P. 

MILLS, RICHARD P. MILLS, PRESIDENT : 

JAMES C. ROSS, JAMES C. ROSS, 

ROBERT M. BENNETT, BOARD OF : 

REGENTS OF THE UNIVERSITY OF NEW 
YORK, : 

Defendants. 


KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 

TO THE HONORABLE LEWIS A. KAPLAN, UNITED STATES DISTRICT JUDGE 

I. INTRODUCTION 

In August 2008, Roy Den Hollander (“Den Hollander”) and William A. Nosal (“Nosal”) 
(collectively, “the plaintiffs”), proceeding pro se, commenced this action, pursuant to 42 U.S.C. 

§ 1983 (“§ 1983”), against the Institute for Research on Women and Gender at Columbia 
University (“IRWG”); the School of Continuing Education at Columbia University (“SCE”); the 
Trustees of Columbia University in the City of New York (“Trustees”); the United States 
Department of Education (“USDOE”); Margaret Spellings (“Spellings”), the United States 
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Secretary of Education, in her official capacity; the Board of Regents of the University of the 
State of New York (“BOR”); Robert M. Bennett (“Bennett”), the Chancellor of the Board of 
Regents, in his individual and official capacities; Richard P. Mills (“Mills”), the Commissioner 
of the New York State Department of Education, in his individual and official capacities; and 
James C. Ross (“Ross”), the President of the New York State Higher Education Services 
Corporation, in his individual and official capacities. The plaintiffs allege that: (1) USDOE and 
Spellings (“the Federal defendants”), and BOR, Bennett, Mills and Ross (“the State defendants”), 
violated the First Amendment’s Establishment Clause, by “aiding the establishment of the 
religion of Feminism at Columbia University through the University’s Women’s Studies 
program”; (2) USDOE and Spellings violated the Fifth Amendment’s Equal Protection Clause, 
by “aiding the intentional discriminatory impact against men by Columbia University’s Women’s 
Studies program”; (3) the State defendants violated the Fourteenth Amendment’s Equal 
Protection Clause and Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 et seq. 
(“Title IX”), by “fostering, supporting and assisting the intentional discriminatory impact against 
men by Columbia University’s Women’s Studies program”; and (4) “Columbia University,” 
IRWG and SCE violated the Fourteenth Amendment’s Equal Protection Clause, Title IX and 
New York Civil Rights Law § 40-c, by “carrying] out the intentional discriminatory impact 
against men of the Women’s Studies program.” 

Before the Court are the defendants’ motions to dismiss the plaintiffs’ amended 
complaint, made pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6). In their motion, IRWG, SCE 
and Trustees contend they are entitled to the relief they seek because: (1) the plaintiffs lack 
standing to sue; (2) Columbia University (“Columbia”) is not a “state actor,” within the meaning 
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of 42 U.S.C. § 1983; and (3) the plaintiffs do not state an actionable claim of discrimination. For 
their part, the State defendants assert they are entitled to the relief they seek because: (1) 
“feminism” is not a religion, as contemplated by the First Amendment; (2) the “laws and 
regulations governing registration and funding of degree programs are . . . gender-neutral,” and 
are not administered in an unequal way; and (3) Title IX does not require Columbia to offer 
“men’s studies programs.” The Federal defendants contend they are entitled to the relief they 
seek because: (1) the financial assistance provided to Columbia, by the federal government, does 
not violate the Establishment Clause, and IRWG’s courses are not “religious,” as contemplated 
by the Establishment Clause; and (2) the plaintiffs lack standing to assert a due process claim, 
against the Federal defendants. 

In opposition to the motions, the plaintiffs reiterate the assertions made in the amended 
complaint. In addition, the plaintiffs contend they possess standing, since they “allege injury to 
themselves (such injury may be indirect), [and] the injuries are ongoing and traceable to the 
defendants’ conduct.” 

The defendants’ motions are analyzed below. 

II. BACKGROUND 

In the amended complaint, the plaintiffs style the litigation a “class action,” for which the 
putative class consists of: 

all males who were students, full or part time, at some point in time during the three 
years prior to the filing of this action [in August 2008] or all males who currently 
maintain the status of student or alumni, or all males who will in the future acquire 
the status of student or alumni and would have taken advantage of a Men’s Studies 
program had one existed by enrolling in the program, taking courses in the program, 
participating in the program’s networking, receiving support from the program, 
pursuing career and academic opportunities provide[d] by the program, gaining a 
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male perspective on modem day issues, or furthering their knowledge and 
understanding of mankind and society. 

According to the complaint, in 2007, Den Hollander wished to “offset the advantage of 
counterfeit scholarship provided by Women’s Studies programs, [by] formulat[ing] a definite 
plan to attend Columbia as an alumnus to educate himself with scholarly research in Men’s 
Studies for use in [] lawsuits and general enlightenment. . . .” Den Hollander discovered 
Columbia had neither Men’s Studies course offerings nor programs of study; however, Den 
Hollander alleges he “intends to enroll in a Men’s Studies program the moment one is offered.” 
Nosal graduated from Columbia College in 2008, intended to enroll in Men’s Studies while he 
was a student, but was prevented from doing so because no such program existed at Columbia. 
Nosal “continues to intend to participate in a Men’s Studies program if one is provided.” 

The amended complaint states that the Women’s Studies program at Columbia, inter alia: 
(1) “instructs, trains, supports, furthers, cultivates and advocates strategies, and tactics for 
demeaning and abridging the rights of men”; (2) advocates “that the civil rights of males be 
diminished or eliminated”; and (3) “stereotype[s] males as the primary cause for most, if not all, 
the world’s ills throughout history,” while crediting females “with inherent goodness.” No 
allegations are made in the amended complaint that Nosal or Den Hollander enrolled, or 
attempted to enroll, in any Women’s Studies courses offered at Columbia; however, that pleading 
asserts the following: 

[t]he few Columbia University male students or alumni who do participate in the 
Women’s Studies program are denigrate[d], silenced, ignored, chastised for being 
“machismo,” treated as second class citizens, treated as the disposable sex, graded 
more harshly, prevented from expressing their points of view if contrary to Feminist 
tenets, frozen out of the advantages the program provides to females, and [are] all 
around treated negatively and differently than females in the program, as though they 
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were capitalists attending Moscow State University in the former Soviet Union. 

As a result of the defendants’ promotion of Columbia’s Women’s Studies program, the 
plaintiffs maintain that “members of the plaintiff class [are denied] the opportunity to take Men’s 
Studies courses that will prepare and assist them for dealing with, defending against, and fighting 
the anti-male climate that is pervasive in America today.” In addition, the plaintiffs allege that, 
“[bjecause of the defendants’ policies and practices[,] in advocating and furthering Feminism and 
training Feminist ‘storm-troopers’ through the Women’s Studies program at Columbia 
University, the plaintiffs face obstacles to educational access and career opportunities solely as 
the result of an accident of nature that made them men.” 

The plaintiffs contend a Men’s Studies program would, inter alia: (1) “use[] facts rather 
than propaganda to describe the truth about the differences and similarities of the sexes”; (2) 
train[] males to recognize and handle the power females often use to manipulate them, such as 
the male-paralyzing power of beauty, sexual power, verbal skills, victim power, and the male 
biological instinct to protect females at the price of harm to himself’; (3) offer[] both a factual 
perspective and solutions for the problems unique to fathers,” including the “transformation of 
their marriages into alimony payments,” the “alienation of their children by ex-wives” and the 
“connivance of domestic relations courts with Feminist groups to violate their rights”; (4) 
“counter[] the historic belief in America . . . that females have a cart blanche to do whatever they 
want regardless of ethics or law”; (5) “expose[] the self-serving, schizoid paradigm of Feminist 
doctrine that females are strong and independent when they want something, but victims when 
they violate the law”; and (6) “counter[] the training in Women’s Studies that sends forth 
Feminists to pervert American ideals, ignore the rule of law, selectively enforce the Constitution, 
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and destroy men with impunity.” 

The plaintiffs request declaratory and injunctive relief, as well as nominal damages. 
Specifically, the plaintiffs request that the defendants be enjoined from providing further support 
to “Women’s Studies programs such as the one at Columbia University,” that the court declare 
the defendants have violated the plaintiffs’ rights, as alleged in the amended complaint, and 
“level the playing field by either instituting a Men’s Studies program or eliminating the Women’s 
Studies program at Columbia University. . . .” 

III. DISCUSSION 

“A court presented with a motion to dismiss under both Rule 12(b)(1) and 12(b)(6) must 
decide the jurisdictional question first because a disposition of a Rule 12(b)(6) motion is a 
decision on the merits, and therefore, an exercise of jurisdiction.” Adamu v. Pfizer, Inc. , 399 F. 
Supp. 2d 495, 500 (S.D.N.Y. 2005) (internal quotations and citations omitted). 

An action may be dismissed pursuant to Fed. R. Civ. P. 12(b)(1), for lack of subject 
matter jurisdiction, “when [a] district court lacks the statutory or constitutional power to 
adjudicate it.” Makarova v. United States , 201 F.3d 110, 113 (2d Cir. 2000). In determining a 
motion made pursuant to Fed. R. Civ. P. 12(b)(1), a “court must take all facts alleged in the 
complaint as true and draw all reasonable inferences in favor of [the] plaintiff.” Raila v. United 
States , 355 F.3d 118, 119 (2d Cir. 2004). The plaintiff bears the burden of showing, by a 
preponderance of the evidence, that subject matter jurisdiction exists. See Makarova , 201 F.3d 
at 113. Where, as here, a plaintiffis) is proceeding pro se, the Court must construe the 
complaint liberally and “interpret [it] to raise the strongest arguments it suggests.” Abbas v. 
Dixon , 480 F.3d 636, 639 (2d Cir. 2007). 
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Standing 

_Article III of the United States Constitution “restricts federal courts to deciding ‘Cases’ 

and ‘Controversies’ and thus imposes what the Supreme Court has described as the ‘irreducible 
constitutional minimum of standing,’ -injury-in-fact, causation, and redressability.” Baur v. 
Veneman , 352 F.3d 625, 631-32 (2d Cir. 2003) (quoting Lujan v. Defenders of Wildlife, 504 
U.S. 555, 560-61, 112 S. Ct. 2130, 2136 [1992]). “[An] injury-in-fact, [] is a concrete and 
particularized harm to a legally protected interest.” W.R. Huff Asset Mgmt. Co., LLC v. 

DeLoitte & Touche. LLP , 549 F.3d 100, 106-07 (2d Cir. 2008) (internal citations, emphasis, and 
quotations omitted). “[C]ausation [is established by showing] a fairly traceable connection 
between the asserted injury-in-fact and the alleged actions of the defendant.” Id. 
“[Rjedressability [is] a non-speculative likelihood that the injury can be remedied by the 
requested relief.” hi In a circumstance such as this, where some, but not all, defendants in an 
action move to dismiss a complaint for lack of standing, “the Court must consider whether [the] 
plaintiff has standing sua sponte” as to all defendants. Ocean View Capital, Inc, v. Sumitomo 
Corn, of Am. , No. 98 Civ. 4067, 1999 WL 1201701, at *8, 1999 U.S. Dist. LEXIS 19194, at *23 
(S.D.N.Y. Dec. 15, 1999); see also Evac, LLC v. Pataki , 89 F. Supp. 2d 250, 261 n.4 (N.D.N.Y. 
2000) (“Standing is an element of subject matter jurisdiction that the Court is required to raise 
sua sponte . . . . [and, therefore,] [b]ecause [the plaintiff] lacks standing . . . , the Court must 
dismiss [the plaintiffs] claims against all Defendants rather than only the moving Defendants 
. . . .”). 

I. Injury in Fact 

An “injury in fact” involves “an invasion of a legally protected interest that is (a) concrete 
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and particularized and (b) actual or imminent, rather than conjectural or hypothetical.” Gully v 
Nat'l Credit Union Admin. BcL 341 F.3d 155, 160 (2d Cir. 2003). To establish an “injury in 
fact,” a plaintiff must show that he has “suffered ‘a distinct and palpable injury to himself,”’ and 
such an injury must normally be one “peculiar to [the plaintiff] or to a distinct group of which he 
is a part, rather than one ‘shared in substantially equal measure by all or a large class of 
citizens.’” Gladstone, Realtors v. Village of Bellwood , 441 U.S. 91, 100, 99 S. Ct. 1601, 1608 
(1979) (quoting Warth v. Seldin , 422 U.S. 490, 499, 501, 95 S. Ct. 2197, 2205-06 [1975]). The 
plaintiff must establish that he “has sustained or is immediately in danger of sustaining some 
direct injury . . . [that] must be both real and immediate.” City of Los Angeles v. Lyons , 461 
U.S. 95, 101-02, 103 S. Ct. 1660, 1665 (1983) (internal quotations and citations omitted). 
“Allegations of a subjective ‘chill’ are not an adequate substitute for a claim of specific present 
objective harm or a threat of specific future harm. . . .” Laird v. Tatum , 408 U.S. 1, 13-14, 92 S. 
Ct. 2318,2325-26(1972). 

_The amended complaint alleges the plaintiffs have been harmed by: (1) the existence of 

the Women’s Studies program at Columbia, as it discriminates against male students and causes 
harm to males by propagating negative information regarding males; and (2) the absence of a 
Men’s Studies program at Columbia that would focus on issues relevant to males and “counter” 
the information taught through Columbia’s Women’s Studies program. 

The plaintiffs’ alleged injury, which is purportedly based upon the content of, or the 
discriminatory impact flowing from, the Women’s Studies program at Columbia, is not an 
“injury in fact,” since the plaintiffs do not allege they enrolled in a Women’s Studies course(s) at 
Columbia that caused them to suffer a direct injury occasioned by firsthand exposure to the 
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content of the Women’s Studies course(s), or that they were discriminated against, by being 
denied the opportunity to participate in Columbia’s Women’s Studies program. See , e.g. , Moose 
Lodge No. 107 v. Irvis , 407 U.S. 163, 167, 92 S. Ct. 1965, 1968 (1972)(finding that the plaintiff 
lacked standing to challenge the Moose Lodge’s racially discriminatory membership policy, 
because he never applied for membership). At most, the “injury” suffered by the plaintiffs, 
attributed by them to the existence of Columbia’s Women’s Studies program, is no more than a 
“subjective ‘chill,’” and not an “objective harm.” Such an “injury” is not an “injury in fact.” 
Laird , 408 U.S. at 13-14, 92 S. Ct. at 2325-26. Consequently, exercising judicial authority over 
this case would “convert the judicial process into no more than a vehicle for the vindication of 
the value interests of concerned bystanders,” and would ignore “a due regard for the autonomy of 
those persons likely to be most directly affected by a judicial order.” Valley Forge Christian 
College v. Americans United for Separation of Church and State , 454 U.S. 464, 473, 102 S. Ct. 
752, 759 (1982) (internal quotations and citations omitted). 

To the extent the plaintiffs allege injury based upon the absence of a Men’s Studies 
program at Columbia, their injury is not “concrete and particularized”; rather, it is “conjectural or 
hypothetical.” See Gully, 341 F.3d at 160. 

Although the plaintiffs style this litigation a “class action,” this designation “adds nothing 
to the standing inquiry, since the named plaintiffs ‘must allege and show that they personally 
have been injured, not that injury has been suffered by other, unidentified members of the class to 
which they belong and which they purport to represent.’” Doe v. Blum , 729 F.2d 186, 190 n.4 
(2d Cir. 1984)(quoting Warth , 422 U.S. at 502, 95. S. Ct. at 2207). 
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IV. RECOMMENDATION 

For the reasons set forth above, the defendants’ motions to dismiss the amended 

complaint. Docket Entry Nos. 21,23, and 25, should be granted. 

V. FILING OF OBJECTIONS TO THIS REPORT AND RECOMMENDATION 

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil Procedure, 

the parties shall have ten (10) days from service of this Report to file written objections. See also 

Fed. R. Civ. P. 6. Such objections, and any responses to objections, shall be filed with the Clerk 

of Court, with courtesy copies delivered to the chambers of the Honorable Lewis A. Kaplan, 

500 Pearl Street, Room 1310, New York, New York, 10007, and to the chambers of the 

undersigned, 40 Foley Square, Room 540, New York, New York, 10007. Any requests for an 

extension of time for filing objections must be directed to Judge Kaplan. FAILURE TO FILE 

OBJECTIONS WITHIN TEN (10) DAYS WILL RESULT IN A WAIVER OF OBJECTIONS 

AND WILL PRECLUDE APPELLATE REVIEW. See Thomas v. Am . 474 U.S. 140 (1985); 

RJE AFL-CIO Pension Fund v. Herrmann . 9 F.3d 1049, 1054 (2d Cir. 1993); Frank v. Johnson . 

968 F.2d 298, 300 (2d Cir. 1992); Wesolek v. Canadair Ltd .. 838 F.2d 55, 57-59 (2d Cir. 1988); 

McCarthy v. Manson . 714 F.2d 234, 237-38 (2d Cir. 1983). 

Dated: New York, New York Respectfully submitted: 

April 15,2009 

KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 
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ROY DEN HOLLANDER, et ano.. 
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-against- 


08 Civ. 7286 (LAK) 


INSTITUTE FOR RESEARCH ON WOMEN & 
GENDER AT COLUMBIA UNIVERSITY, et al. 


Defendants. 


x 


ORDER 


Lewis A. Kaplan, District Judge. 

Plaintiffs object to the report and recommendation of Magistrate Judge Kevin 
Nathaniel Fox, which recommended the dismissal of this action for lack of standing. Having 
reviewed the amended complaint, the report and recommendation, and plaintiffs’ objections, I have 
concluded that there was no error and that the action should be and hereby is dismissed for lack of 
standing. I write only to address a few points raised by the objections. 

First, plaintiffs contend that the Magistrate Judge should have recused himself 
because he is an alumnus of Columbia University. As an initial matter, plaintiffs were obliged to 
raise any such objection at the earliest possible moment, 1 but there has been no showing that they 
did so, as they have not disclosed when they learned the fact upon which they rely. The point 
therefore has been waived. Even if that were not the case, however, recusal would have been 
warranted only if “an objective, disinterested observer fully informed of the underlying facts [would] 
entertain significant doubt that justice would be done absent recusal.” 2 I am satisfied that a 


1 

See, e.g., Apple v. Jewish Hosp. and Medical Center, 829 F.2d 326,333 (2d Cir. 1987) (“It 
is well-settled that a party must raise its claim of a district court's disqualification at the 
earliest possible moment after obtaining knowledge of facts demonstrating the basis for 
such a claim.”). 

2 

InreAguinda, 241 F.3d 194,201 (2d Cir.2001) (quoting United States v. Lovaglia, 954F.2d 
811, 815 (2d Cir. 1992) (internal quotation marks omitted)). 
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2 

disinterested observer fully informed of the fact that the Magistrate Judge once attended Columbia 
University would not entertain significant doubt that justice would be done here. In any case, as it 
is my obligation to review the decision on this motion de novo, any failure to recuse by the 
Magistrate Judge would have been harmless. 

Second, plaintiffs argue that the Magistrate Judge erred in believing that the action 
is brought pro se. In fact, Roy Den Hollander is both the attorney of record for the plaintiffs and a 
plaintiff himself. Thus, as a purely technical matter, it might be said that the action is not brought 
pro se insofar as it is brought on the second plaintiff although it undeniably is brought pro se to the 
extent that Mr. Hollander represents himself as a party plaintiff. But plaintiffs’ argument betrays a 
remarkable instinct for the capillaries. By characterizing the case as having been brought pro se, the 
Magistrate Judge gave the plaintiffs the benefit of the greater liberality afforded to pro se litigants 
and thus afforded them a benefit to which at least the second plaintiff and possibly also Mr. 
Hollander, who is a member of the Bar, were not entitled. Certainly neither plaintiff was prejudiced 
by any error that might have been committed in their favor. At the end of the day, moreover, the 
result here would be the same regardless of whether the plaintiffs or either of them is proceeding pro 
se. 


Finally, although the Magistrate Judge did not reach the merits, it bears noting that 
plaintiffs’ central claim is that feminism is a religion and that alleged federal and state approval of 
or aid to Columbia’s Institute for Research on Women & Gender therefore constitute a violation of 
the Establishment Clause of the First Amendment. Feminism is no more a religion than physics, and 
at least the core of the complaint therefore is frivolous. 

I have considered plaintiffs’ other objections and concluded that they lack merit. 

Accordingly, the motions to dismiss all are granted and the case dismissed for lack 
of standing. The Establishment Clause claims are dismissed also on the alternative ground that they 
are absurd and utterly without merit. The Clerk shall enter final judgment of dismissal and terminate 
all open motions. 

SO ORDERED. 

Dated: April 23, 2009 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander, 

Plaintiff on behalf of himself and all others 
similarly situated, 

-against- 

Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities; 

Chancellor of the Board of Regents, Merryl H. Tisch, in her official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

David M. Steiner, in his official and individual capacity; 

Acting President of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual capacity; 

U.S. Department of Education; and 

U.S. Secretary of Education, Arne Duncan, in his official capacity; 

Defendants. 

- x 

Transcription of oral argument before the U.S. Court of Appeals for the Second 
Circuit in Den Hollander v. Inst, for Research on Women & Gender at Columbia 
University, 372 Fed. App’x. 140 (2d Cir. 2010), which occurred on April 8, 2010 
before Judges CALABRESI and STRAUB. 


Docket No. 
10 CV 9277 
(LTS)(HBP) 


Judge Calabresi: 

Good morning. We will hear Hollander vs Institute of Research et al. Judge 
Katzman is recused in this case. Under the rules we are permitted to hear it. 

Den Hollander: 

Good morning your honors my name is Roy Den Hollander. I am the class 
representative and the attorney for the punitive plaintive class. Behind me is Chairman of 
Foundation for Male Studies. If this case continues, he will be joining as another class 
representative. 

This case, I think the key issue here, is that it opposed the use of tax dollars for 
supporting the new age religion of post-modern feminism, or some may call it ideological 
feminism. 

The district court characterized the central claim in this case, or the “court claim” 
of this case, as the violation of the Establishment Clause. Since I, the class 
representative, did not have standing, that was the finding of the court, I did not have 
standing to oppose the use of taxpayer funds to support post-modern feminism. 
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Judge Calabresi: 

Did you in the trial court make a statement of a taxpayer standing for an 
Establishment case? 

Den Hollander: 

No I did not, your honor. 

The lower court made, I wouldn’t call it a fact finding, I would call it more of a 
decree, that feminism is as much as a religion as physics and that the allegation of 
feminism as a religion was “absurd and utterly without merit.” 

Judge Calabresi: 

That wasn’t my question. My question was did you in your complaint allege 
taxpayer standing to challenge an establishment of religion under Flastl Did you make 
that claim of standing? 

Den Hollander: 

In my complaint was an Establishment Clause claim, and I stated that I was a 
resident in Manhattan. I think when you read complaints for standing purposes, you are 
supposed to draw, or should draw, inferences in favor the complaint. I think the fact that 
I had an Establishment Clause claim in the complaint, that it was clear I was alleging 
feminism as a religion, that I am a resident of Manhattan, I think the inference is a 
reasonable one that I am a taxpayer and when the court then... 

Judge Calabresi: 

How do I know that, if you didn’t... 

Den Hollander: 

Is there anybody who has been admitted to this court who is a lawyer, who is a 
resident of Manhattan, who doesn’t have taxpayer status. It’s taxpayer status your honor. 

Judge Calabresi: 

I don’t know, I don’t know. I am just curious. 

Den Hollander: 

No. That is as close, that is close I got it. If the court decides to dismiss on the 
fact that I didn’t go into specific detail, that I am assuming alleging standing on taxpayer 
status, then I obviously, I would request a remand in which I am allowed to basically, to 
put in that sentence. That is all that it would be a sentence: I am a taxpayer in New York 
and the federal government. 

Judge Calabresi: 

Generally taxpayers do not have standing to bring claims. They do have standing 
to bring limited time, limiting Flasts do have standing to bring claims with respect to 
Establishment that has been. 

Now in bringing such a claim, does one have to have a plausible Establishment 
claim, or can one just come in as a taxpayer and say Establishment and then get standing? 


2 


Case: 12-2362 Document: 30 



07/19/2012 


668900 


219 


Den Hollander: 

I think it would depend upon whether you are looking at standing. So that is 
12(b)(1). I don’t believe the plausible standard that applies to 12(b)(6) applies to 
12(b)(1). So I believe all that is necessary under the 12(b)(1) standing, which is what was 
district court dismissed on, is the allegation, is that you are bringing in an Establishment 
Clause. They didn’t you go into the requirements of [taxpayer] standing and the 
require... 

Judge Calabresi: 

We have any number, in any number of cases in order for someone to make a 
claim to get, they have to have a claim that is plausible on it. See, I am not reaching, I 
am not talking about the whole other set of claims that you are making with respect to 
Women’s Studies. 

I am just asking about standing, taxpayer standing as against individual standing 
with respect to Establishment. Whether a person can create jurisdiction simply, by using 
the words Establishment and taxpayer, or whether you need something. And my problem 
is that we have the Allen case in this circuit, which suggests that what is a religion is 
fairly narrowly defined for Establishment purposes. 

Den Hollander: 

Could I just address the Allen case? 

In the Allen case, which was a criminal case, the court did not make a finding of 
“nuclearism” as a religion. The court dismissed that case based upon the fact that the 
statute, which was destruction of government property, did not aid religion. In other 
words, so was the aiding, if you look at the Lemon test, it was which was the aiding of 
religion. That was the court’s decision in U.S. v. Allen. It was not that “nuclearism” 
reached the level of being a religion as defined by the earlier Supreme Court cases Seeger 
and Welch. 

Now if you go in and you just make a conclusory statement that, if I went in as a 
conclusory statement that feminism is a religion, that is not enough. For standing 
purposes, you have to come up with some basic allegations of basic facts. 

You look at the amended complaint, and I believe in its pages 13 through 15, 
there’s plenty of allegations of basic facts. And you then assume those allegations true 
and the inferences of feminism are religion. But once again, this is all allegation. And 
there’s been no facts yet in this case despite what the lower court said. 

That’s one of my main arguments here, that the lower court made a finding of fact 
on a 12(b)(1) dismissal motion. There is no evidence, there is no judicial notice. And 
then, after making that finding of fact that feminism was not a religion, it then went on to 
use the backup of the 12(b)(6), which I couldn’t understand because if the court didn’t 
have jurisdiction under 12(b)(1), how could it make a 12(b)(6) finding. Now you can do 
that, but I don’t think the district court can do it. 

Judge Calabresi: 

Thank you, you reserved 2 minutes. 
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Den Hollander: 

Yes I did thank you. 

Judge Calabresi: 

We will hear from a variety of other people. 

Columbia University’s Attorney: 

May it please the court that the complaint against Columbia University obviously 
is not an Establishment Clause claim but that the claim that the teaching of women’s 
studies constitutes sex discrimination. 

The dismissal of the complaint was appropriate both because the plaintiff lacks 
standing and also because he failed to state a claim for relief with respect to standing. 

The plaintiff has not alleged any injury. In fact the simple and essential point here 
is that he never took any Women’s Studies class, so whatever harm might be inflicted in 
such a class was not inflicted on him. As to this plaintiff, the concrete and particularized 
harm that would confer standing simply is not present. 

The plaintiff also complained of some kind of anti-male animus that emanates 
across the university as a result of the teaching of Women’s Studies. But that is precisely 
the non-specific and non-particularized harm that would not confer standing. 

He also complains that there are no classes denominated Men’s Studies. But 
again, there is no concrete allegation of injury to him. He is not alleging any job any 
degree or any other opportunity that he didn’t receive. All he is alleging is that nobody at 
Columbia is teaching what he wants to hear: that America is truly a matriarchy, that men 
are at risk of paternity fraud, and so on. That is not an injury that would confer standing 
with respect to the failure to state a claim. 

Clearly men are not excluded from Women’s Studies courses, and there are no 
fact allegations in the complaint suggesting that men who do take such courses are treated 
any differently than women. 

The plaintiff alleges that if Women’s Studies is to be taught at all, it is necessary 
that there be some Men’s Studies curriculum. But even putting aside the fact that there 
are thousands and thousands of courses at Columbia that do deal with the issues relevant 
to men and that are taught by men, there’s simply no legal requirement that each course 
or department be offset by some contrasting or opposite course or department. An 
African studies department for example does not require a white studies department. 

The complaint in the case really is not a allegation of any kind of discriminatory 
conduct. It is an attack on a body of ideas, and that does not state a claim for 
discrimination. 

Finally, if I may, I think it is important to my client to mention the First 
Amendment implications of this case. The plaintiff asked the district court to make a 
judgment with respect to the validity and legitimacy of ideas. He asked for judicial 
finding that even teaching Women’s Studies is discriminatory, and for an order that 
would either ban the teaching of Women’s Studies or mandate a contrary curriculum. 

The Supreme Court has recognized the right of academic freedom that derives 
from the First Amendment and a judicial determination of which ideas are permissible 
and which impermissible of what may be taught and what may not be taught and what 
must be taught would strike at the very heart of that freedom. Thank you. 
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U.S. Attorney: 

Good afternoon, your honors,. 

May it may please the court, Jean-David Barnea from the U.S. Attorney’s office 
for the U.S. Department of Education. 

The district court properly dismissed the plaintiffs constitutional claims against 
the federal defendants as frivolous and for lack of standing. As to the Establishment 
Clause claim, the most obvious reason why the district court dismissed the case was 
because feminism is not a religion based on it’s common sense abilities to review the 
allegations complaint under Twombly and Iqbal while.... 

Judge Calabresi: 

Let me explore that a moment. 

We can’t decide the merits under Justice Scalia’s opinions and Steele I believe 
without first deciding whether there is standing. So how do we decide standing with 
respect to an Establishment claim without looking at the merits, you are saying, of 
whether feminism is a establishment of religion. Or do we look to whether a plausible, 
that is he has to allege a plausible religion in order to get into taxpayer standing. 

U.S. Attorney: 

Your honor, in the federal government’s brief, we did not contest that plaintiff 
had taxpayer standing to bring his Establishment Clause claim. I haven’t researched this 
extensively for this case... 

Judge Calabresi: 

Well, I kn ow you haven’t, but that’s a problem that you didn’t do that because 
that’s the first question, that’s a question of jurisdiction. The Supreme Court tells us that 
we have to look at that question first. So it is all very well for the government to say we 
don’t need to worry about whether you have standing or not, we don’t fight it. We will 
give him standing and then get to the merits, but we can’t do that. We have to decide 
whether there is standing. 

U.S. Attorney: 

Well your honor in the govern... 

Judge Calabresi: 

Is it the position of the United States government that despite the fact there is no 
allegation that this individual is a taxpayer; he nevertheless satisfies the requirement of 
class and his progeny—that’s extraordinary. 

U.S. Attorney: 

Well, your honor, I believe there is case law that doesn’t... 

Judge Calabresi: 

And furthermore I take it, it is the position of the United State government that an 
Establishment Clause challenge by a taxpayer status need not recite all the statutes, which 


5 


Case: 12-2362 Document: 30 



07/19/2012 


668900 


219 


you then add in your brief over two or three pages, but that they need not be set forth in 
the complaint. Do you realize the enormity of that? 

Based on that position and that concession, taxpayer status is granted to anyone 
based upon whatever it is they want to say in some general fashion, and that the cases are 
meaningless. 

U.S. Attorney: 

Your honor this complaint was filed pro se and so the government believe... 

Judge Calabresi: 

I don’t care if it was filed pro se. 

We have to decide jurisdiction and you’re standing here and telling us that 
somebody can come in and get taxpayer standing with no allegations of any sort and that 
we as a court have jurisdiction to decide the merit. Somebody comes in and says bananas 
are a religion, therefore, I was injured in something or other, and I have standing as a 
taxpayer to claim that that some wrong was done. That’s just what you conceded. 

U.S. Attorney: 

Well, your honor, that’s what the ability of a court to dismiss for frivolousness. 

Judge Calabresi: 

I’m sorry. 

U.S. Attorney: 

That those kinds of allegations are properly dismissed as frivolous. But once a 
person who appears to be a taxpayer from the face of the complaint raises an 
Establishment Clause claim, it doesn’t appear that the proper basis for dismissal is lack of 
standing... 

Judge Calabresi: 

The bottom line nevertheless is he does not have to say he is a taxpayer according 
to you, and he does not have to set forth the federal statutes which are part of the Flast 
analysis. 

U.S. Attorney: 

If he is a pro se plaintiff, the court can sort of read those into his complaint for 

him. 

Judge Calabresi: 

Can read anything? Ok tha nk you. 

New York State Attorney: 

Good morning may it please the court my name is Patrick Walsh on behalf of the 
state defendants 
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Judge Calabresi: 

Good to see you again Mr. Walsh. 

New York State Attorney: 

Thank you your honor. 

With respect to the taxpayer standing question, I think the Supreme Court’s 
decision in Hein as well as this court’s decision in Altman makes it clear that this is 
exactly the type of case for which taxpayer standing should not be expanded. And I’ll 
note that in the plurality decision in Hein, two of the justices that signed the decision 
were of the opinion that they were in effect overruling Flast. Now... 

Judge Calabresi: 

Only two. 

New York State Attorney: 

I understand but I just... 

Judge Calabresi: 

That’s not enough to undercut our cases, I mean our cases stand unless the 
Supreme Court does away with them. 

New York State Attorney: 

I understand your honor. I am only underscoring the point that the court and this 
court has long believed that Flast is a very narrow exception. So certainly the notion that 
you can simply allege whether it be plausible or implausible in Establishment Clause 
claim 

Judge Calabresi: 

Is your argument that in an establishment clause claim, the assertion that it is an 
establishment has to be plausible in order to create taxpayer standing? 

New York State Attorney: 

Yes your honor, I think it is built into the second requirement of Flast itself. 

Judge Calabresi: 

And do you also say that a taxpayer has to assert that he is a taxpayer and assert 
the various things that Flast statutes and so on requires? 

New York State Attorney: 

I do your honor. 

We defended the taxpayer standing question on the merits of taxpayer standing in 
deference to the fact that it might be possible to read into the complaint. But I do agree 
with the court that ordinarily it should be alleged explicitly. So I am in complete 
agreement. So I don’t think there is taxpayer standing here. 

There’s no plausible allegation due to the Allen case that there’s actually a 
religion of feminism. On that basis, as the court noted, there has to be a limitation within 
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taxpayer standing and establishment clause cases based on plausibility of your alleged 
infringement. That hasn’t been satisfied here. 

In my brief time remaining unless the court has further issues with regard to 
standing, I’ll note that even if there were standing in this case and even if feminism were 
a religion, none of the state’s religious neutral secular activity amounts to a violation of 
the Establishment Clause. The granting of what’s colloquial known as Bundy aid based 
on the number of degrees is completely neutral with regard to religion substance of class 
content et al. Similarly, the approval of degree programs is done on the basis of secular 
criteria the ... 

Judge Straub: 

But your friend here alleges ad nauseam the involvement of the state in setting 
forth absolute and strictly defined feminism requirements, and he’s attacking feminism as 
a religion, and he says you are responsible for requiring it. 

New York State Attorney: 

Well I think the only allegation he makes that ties the state to requiring women’s 
studies at Columbia is his claim that a 1993 Regent’s report, which in very general terms, 
calls for in essence diversity and opportunity within education amounts to the state 
requiring feminism in the form of women’s studies program at Columbia. 

I see no link whatsoever between that 1993 Regents report and any academic 
decisions made by universities within the state system. Certainly nothing in the Regents 
report, nothing in any statute, regulation or state policy explicitly or implicitly requires 
the establishment of women’s studies programs at universities. 

Den Hollander: 

Just in the last part by Attorney Walsh 

First of ah, Hein specifically said it was not overruling Flast. 

Second, if you look at that 1990, it’s the 1990 Equity for Women’s Report, it is the 
policy statement by the Regents. The Regents are the legislature. They decide what goes 
on in higher education. If you look through it it’s very specific. I am not going to bother 
reading it through because you have the sites to it in the complaint. 

It’s very specific, such things as change in thought patterns to female friendly 
strategies. 

Back to, I think this is very interesting, whether the allegations in the complaint 
have to be plausible, I think the allegations for standing in a complaint are generally 
accepted as true and then reasonable inferences are made from then. I believe that as far 
as the fact that I brought an Establishment Clause action, I believe the complaint 
complies to that. 

Did I specifically say that I was a taxpayer in that complaint, no I did not. Then I 
would request the court to send me back to the district court, so I can add that one 
sentence... 

Judge Straub: 

How many times did you amend? 
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Den Hollander: 

Once. 

Judge Straub: 

Once, so did you ask for a further amendment? 

Den Hollander: 

No it was as of right as I recall. 

Judge Straub: 

No, one amendment you have is of right. 

Den Hollander: 

That was the amendment I did. 

Judge Straub: 

Did you ask you a further amendment after the court said there was no standing? 
Den Hollander: 

No at that point, the moment that I learned about the standing was the decision of 
the court. I was thinking of 59(e) reconsideration but... 

Judge Straub: 

But did you ask? 

Den Hollander: 

No, I did not your honor. 

Judge Straub: 

Yes, but you first had the Magistrate judge’s report. 

Den Hollander: 

That’s correct your honor 

Judge Straub: 

You objected to that but you didn’t ask therein to leave to amend should the 
district court hold against you. 

Den Hollander: 

No I did not I objected to... 

Judge Straub: 

The second time after he did hold against, you didn’t come back and say give me 
a chance to amend. 
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Den Hollander: 

That’s correct your honor may I clarify? Magistrate’s report didn’t touch... 

Judge Straub: 

Are you a lawyer, are you? 

Den Hollander: 

I am your honor. 

The magistrate report did not touch upon the Establishment Clause. In my 
objections, I specifically objected that the magistrate’s report did not address the 
Establishment Clause claims. The first time the establishment clause claims were 
addressed by the lower court were addressed by the district judge in his decision. 

Judge Straub: 

Wasn’t there one case that you brought where you were denied leave to amend? 
Den Hollander: 

Not that I am aware of but there... 

Judge Calabresi: 

Why should the magistrate judge have addressed the Establishment Clause if you 
didn’t allege that you were a taxpayer? 

Den Hollander: 

I would normally think that when a judge... 

Judge Calabresi: 

No, I mean if it is necessary to Establishment Clause to be a taxpayer and you 
didn’t make that allegation. Why should the magistrate have discussed it. Then given he 
didn’t discuss it for that reason, you could have asked for an amendment so that it would 
have to be. 

Den Hollander: 

No, had the magistrate put in that he was dismissing it because I did not allege 
that I was a taxpayer, that I did not specifically put those words in there, then of course 
I’d request an amendment. Obviously and once again, you can’t read what a judge’s 
mind says. 

But I think this is kind of interesting in that you may end up taking the plausibility 
standard for the 12(b)(6), which is Ashcroft v. Iqbal and applying it to standing, which 
my understanding has not yet been done in order to determine whether a complaint 
satisfies a requirement. 

Judge Calabresi: 

Thank you very much I have enjoyed hearing from all of you and we stand 
adjourned. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

Roy Den Hollander, Docket No. 

10 CV 9277 

Plaintiff on behalf of himself and all others (LTS)(HBP)(ECF) 

similarly situated. 

Affidavit Transcription 


-against- 

Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities, et al. 


Defendants. 


x 


State of New York ) 

) ss. 

County of New York ) 

I, Fujiko Fitton-Gordon, being duly sworn, dispose and say: 

1. The transcription to which this affidavit is attached was transcribed by me from 
the U.S. Court of Appeals for the Second Circuit’s digital recording of the oral argument in Den 
Hollander v. Inst, for Research on Women & Gender at Columbia University, 372 Fed. Appx. 
140 (2d Cir. 2010), which occurred on April 8, 2010. 

2. The transcription is a true and accurate and complete transcription of that oral 


argument. 


Sworn to before me on the 
-jy^day of February 2011 

SARA CARO 

NOTARY PUBLIC STATE OF NEW YORK 
NO. 24-4621730 
QUALIFIED IN KINGS COUNTY 
COMMISSION EXPIRES MAY 31,2 0 /f 
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09-1910-cv 

Hollander v. Institute for Research on Women & Gender at Columbia University 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO 
A SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS 
GOVERNED BY FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S 
LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH 
THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN 
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY CITING 
A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY 
COUNSEL. 


At a stated term of the United States Court of Appeals for the Second Circuit, held at the 
Daniel Patrick Moynihan Courthouse, 500 Pearl Street, in the City of New York, on the 16 th day 
of April, two thousand ten. 

Present: 

GUIDO CALABRESI, 

CHESTER J. STRAUB, 

Circuit Judges* 


ROY DEN HOLLANDER and WILLIAM A. NOSAL, on behalf of themselves and all others 
similarly situated, 

Plaintiffs-Appellants, 


v. 


No. 09-1910-cv 


INSTITUTE FOR RESEARCH ON WOMEN & GENDER AT COLUMBIA UNIVERSITY, 
SCHOOL OF CONTINUING EDUCATION AT COLUMBIA UNIVERSITY, TRUSTEES OF 
COLUMBIA UNIVERSITY IN THE CITY OF NEW YORK, also known as COLUMBIA 
UNIVERSITY, U.S. DEPARTMENT OF EDUCATION, RICHARD P. MILLS, in his 
individual capacity, COMMISSIONER RICHARD P. MILLS, NEW YORK STATE 


4 The Honorable Robert A. Katzmann, originally assigned to this panel, recused himself 
before oral argument. The remaining two members of the panel, who are in agreement, have 
determined this matter. See Second Circuit Internal Operating Procedure E(b); 28 U.S.C. § 
46(d); United States v. Desimone, 140 F.3d 457 (2d Cir. 1998). 
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COMMISSIONER OF THE DEPARTMENT OF EDUCATION, in his official capacity, 
MARGARET SPELLINGS, U.S. SECRETARY OF EDUCATION, in her official capacity, 
PRESIDENT JAMES C. ROSS, PRESIDENT OF THE NEW YORK STATE HIGHER 
EDUCATION SERVICES CORP., in his official capacity, JAMES C. ROSS, in his individual 
capacity, CHANCELLOR ROBERT M. BENNETT, CHANCELLOR OF THE BOARD OF 
REGENTS, in his official capacity, ROBERT M. BENNETT, in his individual capacity, 
BOARD OF REGENTS OF THE UNIVERSITY OF THE STATE, in his or her individual or 
official capacity, 


Defendcmts-Appellees * 


For Plaintiffs-Appellants: Roy Den Hollander, New York, NY 

For Columbia University Defendants- 

Appellees: Robert D. Kaplan, Friedman Kaplan Seiler & 

Adelman LLP, New York, NY 

For Federal Defendants-Appellees: Jean-David Barnea, Assistant United States Attorney 

(Ross E. Morrison, Assistant United States Attorney, of 
counsel), for Preet Bharara, United States Attorney for 
the Southern District of New York, New York, NY 


For State Defendants-Appellees: Patrick J. Walsh, Assistant Solicitor General, 

(Barbara D. Underwood, Solicitor General, Peter 
Karanjia, Special Counsel to the Solicitor General, of 
counsel), for Andrew M. Cuomo, Attorney General of 
the State of New York, New York, NY 


Appeal from the United States District Court for the Southern District of New York 
(Kaplan, J.). 

ON CONSIDERATION WHEREOF, it is hereby ORDERED, ADJUDGED, and 
DECREED that the order of the district court be and hereby is AFFIRMED. 


** The Clerk of Court is instructed to amend the official caption in this case to conform to 
the listing of the parties above. 
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Plaintiff-Appellant Roy Den Hollander 1 appeals from the judgment of the district court 
dated April 30, 2009 (Kaplan, J.), adopting the Report and Recommendation dated April 15, 

2009 by United States Magistrate Judge Kevin Nathaniel Fox, and granting defendants’ motions 
to dismiss for lack of standing. We assume the parties’ familiarity with the facts and 
specification of issues on appeal. 

“The party seeking judicial review bears the burden of alleging facts that demonstrate its 
standing.” Green Island Power Auth. v. Fed. Energy Regulatory Comm ’n, 577 F.3d 148, 159 
(2d Cir. 2009) (internal quotation marks and brackets omitted). Plaintiff alleges that the 
existence of Columbia University’s Women’s Studies Program and the corresponding lack of an 
equivalent “Men’s Studies Program” inflicts harm on certain men as a class by, inter alia, 
promoting “misandry-feminism,” promoting feminism as a religion, and robbing men of an 
equivalent educational experience. As to the plaintiffs discrimination-based claims, the district 
court properly dismissed the action for lack of standing as to all defendants because the 
plaintiffs claims of harm amount to the kind of speculative harm for which courts cannot confer 
standing. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (stating that “the plaintiff 
must have suffered an ‘injury in fact’—an invasion of a legally protected interest which is (a) 
concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical”) 

(internal quotation marks, citations, and footnote omitted); Gully v. Nat 7 Credit Union Admin. 
Bd., 341 F.3d 155, 160 (2d Cir. 2003) (same). Nor has plaintiff made out the requirements for 


1 William A. Nosal was a Class Representative when the case was before the district 
court and as of the filing of the appeal at bar, but has since withdrawn. 


3 
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1 taxpayer standing for his Establishment Clause claim. See DeStefano v. Emergency Housing 

2 Group, Inc., 247 F.3d 397, 405 (2d Cir. 2001). Thus, with no occasion to reach any of plaintiffs’ 

3 further arguments on appeal—about which we share, in any event, the district court’s grave 

4 doubts—we AFFIRM the dismissal of the action for substantially the reasons stated in Judge 

5 Fox’s thorough Report and Recommendation as adopted by the district court. 

6 FOR THE COURT: 

7 CATHERINE O’HAGAN WOLFE, CLERK 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander, Docket No. 

10 CV 9277 

Plaintiff on behalf of himself and all others (LTS)(ECF) 

similarly situated, 

ESTABLISHMENT 

CLAUSE 

-against- COMPLAINT 

Jury Demanded 

Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities; 

Chancellor of the Board of Regents, Merryl H. Tisch, in her official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

David M. Steiner, in his official and individual capacity; 

Acting President of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual capacity; 

U.S. Department of Education; and 

U.S. Secretary of Education, Ame Duncan, in his official capacity; 

Defendants. 

-x 


I. Introduction 


1. This putative class action seeks declaratory and injunctive relief against the New York 
State defendants, pursuant to the 14 th Amendment and 42 U.S.C. § 1983, and the U.S. defendants 
for their ongoing violation of the Establishment Clause of the First Amendment to the U.S. 
Constitution by aiding the modern-day religion Feminism at Columbia University (“Columbia”) 
and its Institute for Research on Women and Gender Studies (“IRWG”). 

2. The Chancellor and Members of New York State’s Board of Regents (“Regents”) and the 
Commissioner and the New York State Department of Education (“SED”) require higher 
education institutions, such as Columbia and IRWG, to adhere to the doctrine of Feminism. 


3. The Regents, SED, and the Acting President and New York State’s Higher Education 
Services Corporation (“HESC”) expend public funds, which are appropriated by the New York 
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State Legislature and mandated for higher education, in support of the inculcation of Feminism 
by Columbia’s IRWG and IRWG’s Women’s Studies program. 

4. The Secretary and the U.S. Department of Education (“USDOE”) expend public funds, 
which are appropriated by the U.S. Congress and mandated for higher education, in support of 
the inculcation of Feminism by Columbia’s IRWG and IRWG’s Women’s Studies program. 

5. IRWG’s avowed purpose is to bring the doctrine of Feminism to its students and the 
members of the Columbia Community. 

6. The putative class is represented by Roy Den Hollander who is a New York State and 
U.S. taxpayer and alumnus of Columbia University’s Business School. 

7. Den Hollander uses the facilities and services he is entitled to as an alumnus of Columbia 
and is directly affected by the New York State defendants requiring Columbia to comply with 
Feminist precepts and by the State defendants and USDOE using tax dollars to financially 
support the propagation of the Feminist doctrine at IRWG. 

8. The Establishment Clause was intended to apply to any religious activity or institution, 
whatever it may be called, or whatever form it may adopt to teach or practice religion. 

9. It is a truism that purely domestic funding programs are subject to constitutional 
limitations and to judicial scrutiny while Establishment Clause challenges simply require the 
application of well-established Establishment Clause standards—a task traditionally vested in the 
federal courts. 

II. Jurisdiction and Venue 

10. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331 
because this action raises federal questions under the First and 14 th Amendments to the U.S. 
Constitution. 
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11. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(i)(2), 4(0(2)(B) and New York C.P.L.R. § 307(1) & (2)(2). 

12. This Court has venue under 28 U.S.C. 1391(b)(2), (e)(2) & (3). 

ITT. Parties 

13. The Class Representative plaintiff is a resident of New York County, N.Y., a citizen of 
the United States, a New York State and federal taxpayer, a member of the Columbia 
Community as an alumnus of the Columbia University Business School, and an attorney 
admitted to practice before this Court. 

14. The putative plaintiff class consists of all Columbia alumni, students, and employees 
who are New York State and federal taxpayers that find the inculcation and manifestations of 
Feminism at Columbia offensive. 

15. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

16. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief appropriate to the class as a whole. 

17. The exact number of members of the class is not known, but it is estimated to be too 
large for joinder of all members to be practical. 

18. The Regents defendants are responsible within New York State for the supervision of 
educational activities, chartering and controlling higher educational institutions, and presiding 
over the University of the State of New York and New York’s Department of Education, which 
contains within it the Higher Education Services Corporation that has its own Board of Trustees. 
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N.Y. Educ. Law §§ 101, 207, 214, 215, 216, 219, 226(4), & 652; NYSED/Board of Regents, 
http://www.regents.nysed.gov/. 

19. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses all the institutions, both public and private, offering 
education in the State. NYSED/Board of Regents, http://www.regents.nysed.gov/. 

20. The University of the State of New York’s mission is to provide educational programs 
and related services to the residents of the State. N.Y. Educ. Law § 201. 

21. The Regents exercise legislative functions concerning the higher educational system in 
New York State, determine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State. N.Y. Educ. Law § 
207. 

22. Columbia and IRWG are part of the University of the State of New York. 

23. Through the Regents power to suspend the charters of higher educational institutions, 
N.Y. Educ. Law §§ 210 & 215, and its power to register degree granting educational programs 
and curricula, Regents Rule § 13.1, which includes courses and all of a school’s facilities, 8 
N.Y.C.R.R. §§ 3.47(a), 50.l(i), 52.1, 52.2, 126.1(d), the Regents control what is taught in 
colleges and universities in the State, the environment in which it is taught, and limit which 
educational programs receive accreditation, and, therefore, State and federal funding. 

24. Every four years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education and review the plan’s implementation 
by higher educational institutions. N.Y. Educ. Law § 237. 

25. In formulating their plans, the Regents take into consideration the master plan of the 
Commission on Independent Colleges and Universities of New York, which is a non- 
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governmental body chartered by the Regents and representing the policy interests of New York’s 
private colleges, such as Columbia, which, on information and belief, have and continue to 
advocate the institutionalization of Feminism in higher education. 

26. The Regents’ Statewide Plans, under N.Y. Educ. Law § 237: 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

27. The Regents also periodically issue policy statements to supplement or set the direction 
that higher educational institutions should take in their programs. NYSED website, 
http://www.highered.nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207. 

28. The Regents preside over SED, which functions as the Regents’ administrative arm in 
carrying out the Regents’ mandates, policies, and plans. N.Y. Educ. Law § 101. 

29. The Regents must approve or authorize all SED’s regulations for effecting the Regents’ 
mandates, policies, and plans. N.Y. Educ. Law § 207. 

30. SED evaluates and monitors higher educational programs in New York colleges and 
universities, such as IRWG’s Women’s Studies program, in order to assure the programs are 
consistent with the Statewide Plan and Policy Statements formulated by the Regents. 8 
N.Y.C.R.R. § 52.1(c). 

31. On behalf of the Regents, SED administers State and federal grants and scholarships in 
higher education. NYSED website, http://www.highered.nysed.gov/ocue/he/structureofhe.html. 

32. SED provides direct financial aid to colleges and universities under N.Y. Education Law 
§ 6401, known as “Bundy Aid,” which is paid based on the number of degrees awarded by a 
higher educational institution in order to support the operation of that institution. It is a 
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“program of direct State aid to qualifying” institutions of higher education. McKinney’s 1968 
Session Laws, Gov. Rockefeller Statement p. 2380. 

33. “No portion” of “Bundy Aid” can “be used for the religious instruction ... or for the 
advancement or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; see also N.Y. Educ. Law § 
6401(2)(a)(iv). 

34. HESC administers the State’s financial aid and loan programs and supports the 
administration of federal student aid programs in New York. N.Y. Educ. Law § 652(2). 

35. HESC provides loan guarantees, grants, and scholarships, N.Y. Educ. Law § 655, much 
of it paid directly to colleges and universities, such as Columbia, 8 N.Y.C.R.R. § 2206.1, that 
enable students to fund their education at colleges and universities within the State. 

36. HESC requires that any financial aid is limited to students attending a program approved 
by SED. N.Y. Educ. Law §§ 604 & 605-a. 

37. Financial aid provided or guaranteed by HESC is made based on information given by 
both the student and the institution of attendance. 8 N.Y.C.R.R. § 2205.1. 

38. USDOE establishes policies for federal financial aid to education in order to assist 
institutions of higher learning. 20 U.S.C. § 1070(a)(5). 

39. USDOE regulates the operation of all parties involved in the financing process, 
distributes and monitors federal funds, and enforces equal access to education. USDOE website, 
http://www2.ed.gov/about/what-we-do.html. 

40. On information and belief, USDOE provides awards, contracts, and research grants to 
higher educational institutions. 

41. USDOE distributes student federal grants and direct loans of federal funds that are paid 
directly, 34 C.F.R. 668.164, to colleges in order to finance the education of students attending 


6 


Case: 12-2362 Document: 30 F^tgj^S 07/19/2012 668900 219 

colleges and universities in the State. 20 U.S.C. § 1070a, 20 U.S.C. § 1070a-l, 20 U.S.C. § 
1070b, 20 U.S.C. § 1071, 20 U.S.C. § 1087aa. 

42. USDOE delegated to the Regents and SED the responsibility for detennining which 
higher educational institutions in New York State are eligible for federal student aid programs. 8 
N.Y.C.R.R. § 4-1.1. In effect, the Regents and SED act as USDOE’s agents for accrediting 
colleges and universities for participation in federal student aid programs and programs 
providing institutions federal awards, contracts, and research grants. 

43. On information and belief, USDOE also provides funding to the Regents and SED that 
supports their turning higher education into a Feminist construct. 

IV. Feminism as a Religion 

44. A belief system need not be theistic in nature to be a religion but rather can stem from 
moral or ethical tenets that are held with the strength of traditional religious convictions. 

45. The U.S. Supreme Court has rejected the view that religion is defined solely in terms of 
a Supreme Being by noting that “Buddhism, Taoism, Ethical Culture, Secular Humanism,” and 
other non-theistic belief-systems are religions. 

46. The Equal Employment Opportunity Act, 42 U.S.C. § 2000e(j), defines the term 
“religion” as including “all aspects of religious observance and practice, as well as belief.” 

47. Title VII of the Civil Rights Act of 1964 definition of religion under 29 C.F.R. § 1605.1 
“define[s] religious practices to include moral or ethical beliefs as to what is right and wrong 
which are sincerely held with the strength of traditional religious views.” 

48. Religious beliefs are generally characterized by, among other traits, ultimate ideas; 
metaphysical beliefs; moral or ethical system; shared and comprehensive doctrine; and the 
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accoutrements of religion, such as founders, prophets, teachers, important writings, keepers of 
knowledge, structure or organization, holidays, and proselytizing. 

49. Five U.S. Courts of Appeals and the U.S. Southern District Court for New York have 
used the following criteria to determine whether a belief system is a religion for purposes of the 
Establishment Clause: (a) most importantly is the nature of the ideas, do they address 
fundamental and ultimate questions having to do with deep and imponderable matters (a court 
must, at least to a degree, examine the content of the supposed religion to determine whether the 
subject matter it comprehends is consistent with the assertion that it is, or is not, a religion); (b) 
do the ideas have a broader scope that lay claim to definitive and comprehensive truths; (c) least 
important, does the belief system have formal and external signs such as structure, organization, 
efforts at propagation, and observance of holidays similar to traditional religions. 

50. The Feminist doctrine advanced and aided by the defendants at Columbia University and 
IRWG: 


a. Provides followers with a faith-based certainty that they are the sole possessors of the 
highest form of truth to the answers of life’s persistent questions even though those truths 
cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives with thought patterns that make possible the 
description of realities, the formulation of beliefs, and the experiencing of inner attitudes, 
feelings, and sentiments. 

c. Provides a conscious push toward an ultimacy and transcendence that provide norms and 
power throughout life. 

d. Indoctrinates theories as to the place in the order of nature for males and females. 

e. Propagates basic attitudes to the fundamental problems of life. 

f. Provides answers on how to deal with certain situations that arise throughout life. 

g. Defines the fundamental concerns for humans in modern day society. 

h. Proselytizes moral codes of right and wrong. 

i. Inculcates comprehensive beliefs on matters ranging from the insignificant through the 
ordinary to the material which are accepted as true, such as the difference between right 
and wrong, good and evil, how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed it should be, purged of the evil elements 
which retard its progress toward the knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a Feminist world view with tenets for 
comprehension and commandments for conduct. 
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l. Mandates a lifestyle that requires a broad system for conduct in all spheres of existence, 
including appropriate acts of volition; correct thinking; and acceptable language, such as 
“issues” for “problems,” and “gender” for “sex” (unless it involves accusations of “sexual 
abuse”). 

m. Advocates beliefs that are based upon a faith to which all else is subordinate and which 
all else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various topics into a comprehensive belief system. 

p. Validates the spirit of its followers with importance, meaning, purpose, and security. 

q. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as Mary 
Wollstonecraft. 

51. The core of Columbia’s Feminist apple is IRWG with 75 teachers of which only four are 
male. 

52. Under Columbia University Statutes §§ 350 and 351, IRWG is an institute within 
Columbia University that conforms to the policies of appropriate faculty bodies as designated by 
the University President. Institutes have budgets for research expenses, clerical and technician 
help and receive allocations from departmental budgets for other research expenses or salaries. 
The direction of each institute is assigned to a coordinating committee or an administrative 
committee of the University. 

53. IRWG exists to specifically bring Feminism to the Columbia Community: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and structure 
that places the director on top, followed by administrative officers, instructors, and lastly 
the budding followers. 

b. IRWG’s administrators and teachers preserve and teach Feminist precepts. 

c. IRWG, as it admits, propagates Feminism through its Women’s Studies program with 
lectures, seminars, consciousness indoctrination sessions, publications, career 
preparations, counseling, historical revisionism, propagandizing, and unanimity of 
thought labeled “politically correct.” 

d. IRWG’s website states it “is the locus of interdisciplinary feminist scholarship and 
[feminist] teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of 
equality and justice that emerge in such discussions. And it links the questions of gender 
and sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 
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e. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of the 
year as important to Feminism. 

54. In the Feminism inculcated at Columbia and IRWG, scientific differences between the 
sexes are replaced with the faith-based premise that such differences are socially constructed; 
that is, they result from social programming. 

55. The Regents began promoting this doctrine before the creation of IRWG by declaring 
that “[b]oys and girls learn very early in life from their toys, their games, what they see on TV, 
and the way adults treat them to confonn to what is considered typical of their sex,” which is 
reinforced by education. Equal Opportunity for Women-A Statement of Policy and Proposed 
Action, Position Paper No. 14, p. 6 (1972). 

56. Such a disregard for neuroscience, evolution, biology, and physics makes the belief 
incomprehensible and incorrect—a characteristic of religion, but essential for the Regents and 
SED to justify the continuing imposition of Feminism as the dominant belief system in the 
State’s higher education. 

57. Feminism and the Regents’ policies avoid the scientific method in that their precepts are 
not the result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

58. Unlike scientific knowledge, Feminism and the Regents’ Feminist policies ignore later 
refinement in the face of new information. The Regents, as did the Catholic Church in the 
Middle Ages, decide which scientific evidence is acceptable and which unacceptable depending 
on whether it supports Feminist doctrine. 

59. For example, the Regents claim that females “do not get the same economic return on 
their education as men.” Equity for Women in the 1990s, Regents Policy and Action Plan, 
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Background Paper (1993)(the document contains two papers separately cited as Equity for 
Women-Action Plan or Equity for Women-Background Paper). 

60. Females, however, earn more per unit of time worked than males. The average man 
spends 44% more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007, Table A-l, while the 
average woman makes 77% that of the average man. If the two were paid equally for their time 
actually worked, then the pay for the average woman should be 69.5% that of the average man— 
not 77%. 

61. Feminism and the Regents’ policies claim as unfair that ‘ L [t]he percentage of women in 
leadership positions ... continues to reflect a lack of access” to the “Glass Ceiling.” Equity for 
Women-Action Plan p. 2. 

62. Feminism and the Regents’ policies, however, fail to note the countervailing fact that the 
25 most dangerous occupations in America are 90% occupied by men; males are 20 times more 
likely to be killed or injured on the job; and over all occupations, men suffer 92% of the job 
related deaths while making up 50% of the work force. U.S. Department of Labor, Bureau of 
Labor Statistics, Current Population Survey, Employment and Fatalities by Gender of Worker 
(2006). It’s called the “Tombstone Basement.” 

63. Since men bear greater risks and burdens, then fairness requires them to enjoy more of 
the benefits, but the Regents and Feminism ignore this logical principle in order to propagate 
Feminist precepts. 

64. Feminism and the Regents’ policies claim that “[wjhen women and men have 
comparable education and experience, men are often paid more.” Equity for Women-Action Plan 
pp. 2-3. 
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65. Once again, this Feminist belief on which New York’s higher education has been partly 
modeled is merely dogma lacking in empirical data. Never married, college educated males who 
work full-time make only 85% of what comparable females earn. John Leo, Of Men, Women, 
and Money, (contributing editor U.S. News & World Report, citing Dr. Warren Farrell, Why Men 
Earn More). In 1960 it was 94%. I960 U.S. Census of Population. 

66. Feminism and the Regents’ policies foist the belief that “[wjomen in mid-life see a 
greater disparity in their earning.” Equity for Women-Action Plan p. 3. 

67. Data from the National Longitudinal Survey, however, reveal that females between the 
ages of 18 and 34 have been out of the labor force 27 percent of the time, in contrast to 11 
percent for men, and females ages 45 to 54 who have recently re-entered the workforce after a 
five or 10-year break are competing against men who have had 20 years of continuous 
experience. Denise Venable, Wage Gap Myth. 

68. Feminism and the Regents’ policies assert that female faculty have “mean salaries lower 
than their male counterparts,” Equity for Women-Action Plan p. 4, while ignoring that among 
professors who produce an equal number of journal articles, men are likely to be paid the same 
or just slightly less than females. Dr. Warren Farrell, Why Men Earn More. 

69. These are just some of the Feminist beliefs adopted by the Regents as reasons for 
injecting Feminism into their higher education policies and requiring colleges and universities to 
operate in accordance with the Feminist creed. 

V. Standing 

70. Where the asserted basis for subject matter jurisdiction is also an element of the 
plaintiffs’ allegedly federal cause of action, the Second Circuit asks only whether—on its face— 
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the complaint is drawn so as to seek recovery under the Constitution, and if so, then it assumes or 
finds a sufficient basis for jurisdiction, and reserves further scrutiny for an inquiry on the merits. 

71. So whether Feminism is a religion is not a standing issue, since that goes to the merits. 
Taxpayer Standing 

72. History reveals that the Establishment Clause was intended to protect both against 
the kind of governmental encroachment that might lead to the establishment of a national 
religion and against the taxation of citizens in order to support religion. 

73. One of the injuries asserted in this action is the use of the plaintiff class taxpayers’ New 
York State and U.S. tax dollars for expenditures that violate the Establishment Clause. 

74. The plaintiff class challenges the constitutionality of expenditures that benefit IRWG, 
which are made by the Regents, SED, and HESC pursuant to statutory mandate under the 
following New York statutes that authorize specific appropriations and disbursements of New 
York taxpayer dollars to higher education. These are not general appropriations for day-to-day 
governmental operations: 

N.Y. Education Law § 6401 (“Bundy Aid”), the State pays money directly to Columbia 
for each degree awarded by IRWG in Women’s Studies, which benefits IRWG; 

N.Y. Education Law § 667 (“TAP”), 8 N.Y.C.R.R. § 2206.1, the State pays directly to 
Columbia funds for tuition assistance awards for students in Women’s Studies, which 
benefits IRWG; 

N.Y. Education Law § 667-c (“APTS”), 8 N.Y.C.R.R. § 2206.1, the State pays directly to 
Columbia funds for tuition awards for part-time students in Women’s Studies, which 
benefits IRWG; and 

N.Y. Education Law § 669-a, 8 N.Y.C.R.R. § 2206.1, the State pays directly to Columbia 
funds for tuition awards for veterans in Women’s Studies, which benefits IRWG. 

75. The plaintiff class challenges the constitutionality of expenditures that benefit IRWG, 
which are made by USDOE pursuant to statutory mandate under the following statutes passed by 
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Congress that authorize specific appropriations of federal taxpayer dollars to higher education. 

These are not general appropriations for day-to-day governmental operations: 

20 U.S.C. § 1070a(b)(8) & (g), Congress appropriates funds for Federal Pell Grants that 
are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to Federal Student 
Aid p. 13 (2010-11), for students in Women’s Studies, which benefit IRWG; 

20 U.S.C. § 1070a-l, Congress appropriates Academic Competitiveness Grants that are 
paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to Federal Student Aid p. 
15 (2010-11), for students in Women’s Studies, which benefit IRWG; 

20 U.S.C. § 1070b(b), Congress appropriates funds for Federal Supplemental Educational 
Opportunity Grants that are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, 

Guide to Federal Student Aid p. 13 (2010-11), for students in Women’s Studies, which 
benefit IRWG; 

20 U.S.C. § 1071(b), Congress appropriates funds for the Stafford Student Loan and Plus 
Loan Programs that are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to 
Federal Student Aid pp. 19, 21 (2010-11), for students in Women’s Studies, which 
benefit IRWG; 

20 U.S.C. § 1087aa(b) & (c), Congress appropriates funds for the Federal Perkins Loan 
Program that are paid directly to Columbia, 34 C.F.R. 668.164; USDOE, Guide to 
Federal Student Aid p. 18 (2010-11), for students in Women’s Studies, which benefit 
IRWG; and 

On information and belief, Congress appropriates funds used for various awards, 
contracts, and research grants that are dispensed by USDOE to IRWG or Columbia for 
the benefit of IRWG. 

76. These State and U.S. statutes are not challenged on their face but that the funds 
authorized by the New York Legislature and Congress are being disbursed in a manner that 
benefit IRWG, a pervasively sectarian institution, and advances the religion Feminism in 
violation of the Establishment Clause. 

77. It does not matter that the funding authorized by the State Legislature and Congress 
flows through and is administered by executive agencies because the funds come from programs 
of specific disbursement by the State Legislature and Congress using their taxing and spending 
powers. 
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78. That Columbia may serve as a conduit for State and federal aid to IRWG does not 
exempt such aid from Establishment Clause restrictions. 

Non-economic Standing 

79. The inculcation, manifestation, and exposure of Feminism at Columbia is offensive to 
the plaintiff class and makes its members very uncomfortable with the result of interfering with 
the plaintiff class’s use and enjoyment of Columbia as members of the Columbia Community. 

80. The ubiquitous nature of Feminism at Columbia brings the class members into direct 
contact with the offensive religion; thereby, making it an uncomfortable part of their experience 
in using the facilities of Columbia or taking advantage of the benefits that Columbia provides as 
their alma mater, college, or employer. 

81. As one pre-discovery indication of the pervasiveness of Feminism at Columbia, the 
following searches on Columbia’s website provided the following results: 

“Feminist” yields 6020 references; 

“Feminism” yields 1440 references; 

“Masculinity” yields 613 references; 

“Masculine” yields 586 references; 

“Women’s issues” yields 1620 references; and 

“Men’s issues” yields 454 references. 

82. The Class Representative, as do other members of the class and as is their right, uses 
Columbia for library resources, career networking, e-mail services, discussion groups, career 
support, access to Columbia publications, attending various events, discounts and special offers, 
electronic learning, and pod-casts to listen to the newest ideas on campus. 

83. The Class Representative, as do other members of the class, receives communications 
from Columbia that enter his home through the U.S. Post and Internet disseminating the 
offensive orthodoxy of Feminism. 
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84. As an alumnus, the Class Representative may also take courses in Continuing 
Education’s auditing program without meeting the qualifications required of the general public 
and prepare for further graduate work through its Post Baccalaureate Studies. 

85. Such courses and studies, however, due to the Regents and SED’s spreading of 
Feminism throughout higher education, assure that the Class Representative will encounter and 
be confronted with unwelcome and offensive Feminist dogma from the Columbia administration, 
professors, counselors, materials, and school activities. 

86. The plaintiff class members are not simply bystanders from the general public using the 
courts to vindicate abstract value interests, or citizens uninvolved with Columbia complaining of 
the nonobservance by distant others of the Constitution. 

87. Neither are the alleged injuries in this case simply noncognizable, psychological 
consequences produced by a fleeting observation of personally disagreeable conduct. 

88. The class members repeatedly come into direct contact with Feminism and the 
unwelcome observation of the manifestations of Feminism that would require them to alter their 
behavior in order to avoid such. 

89. The prevalence of Feminism at Columbia makes the class members feel as nonadherents, 
outsiders, and not full members of the Columbia Community. 

90. The plaintiff class members are also made to feel that they are unwilling participants in a 
faith not their own when they enter a space dedicated to two separate functions, education and 
inculcating Feminism. 

91. For both taxpayer and noneconomic standing, the plaintiff class alleges injuries that are 
both “fairly traceable” to the allegedly unlawful conduct of the defendants and “likely to be 
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redressed by the requested relief,” since the relief sought is the cessation of the specifically 
identified and alleged unconstitutional conduct. 

VI. The Regents, SEP, HESC, and USDOE Aid the Religion Feminism 

The Regents and SED’s higher education policies on their face promote and favor the religion 
Feminism while inhibiting other contradictory viewpoints. 

92. Since at least 1984, the Regents and SED have abandoned neutrality and acted with the 
intent of endorsing, utilizing, and promoting a particular point of view in higher education—that 
of Feminism. 

93. The Regents and SED in 1984 started to remake higher education in accordance with 
Feminist doctrine that calls for the preferential treatment of females in areas where females were 
already leading males. The Regents required the adoption of Feminist beliefs and policies for 
higher education through their Statewide Plans and Policy Statements. 

94. Previously in 1972, the Regents required that higher education take the lead in advancing 
affirmative action for females in admission to colleges and degrees earned. Equal Opportunity 
for Women-A Statement of Policy and Proposed Action, Position Paper No. 14, pp. 6-8 (1972). 

95. The Regents’ purpose in 1972 was to balance the number of males and females gaining 
the benefits of higher education, see Regents Statewide Plan 1972, p. 103-04, since females only 
made up 44% of all New York college students, Regents Statewide Plan 1972, p. 103, so in 1972 
the Regents’ policy had a secular purpose. 

96. In 1984, however, when there were already more females attending and graduating from 
New York colleges and universities than males, the Regents’ Statewide Plan still had as a top 
priority increasing the number of females who attended and completed college programs. 

Regents Statewide Plan 1984. 
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97. The Regents Major Policy Statement for 1984 also required enhancing the college 
opportunities for females to not only attend college but to give them added assistance at ensuring 
their successful completion even though they were already graduating in higher numbers than 
males. 

98. In 1988, the Regents Statewide Plan continued the Feminist policy of preferential 
treatment for females by calling for the increased participation of females in underrepresented 
fields even though it would further decrease the number of males receiving college degrees. 
Regents Statewide Plan for 1988. 

99. In 1993, when over 55% of New York State’s college students were female, SED ORIS, 
and females earned 60% of the associate degrees, 54% of the bachelor degrees, and 58% of the 
master’s degrees, New York Annual Educational Summary 1990-91, Table 42, p. 50, the Regents 
made their major policy statement that further instilled Feminism into higher education, which is 
still in effect today: Equity for Women in the 1990s, Regents Policy and Action Plan, 
Background Paper (1993). 

100. Equity for Women requires establishing specific goals, indicators of progress, and a 
timetable for action to provide females with additional benefits and more preferential treatment 
in State colleges and universities that amount to a “super affirmative action” consistent with 
Feminist doctrine. 

101. Equity for Women creates a “comprehensive plan” and a “plan of action” for which “the 
entire educational community is accountable.” Equity for Women-Action Plan pp. 1, 6. 

102. The Equity for Women-Action Plan made Feminism the criterion for governing 
educational content, operations, monitoring, and decision making by the Regents, SED, FIESC, 
and institutions of higher learning. 
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103. The Regents and SED lead and support the continuing execution of the plan, Equity for 
Women-Action Plan p. 6, which requires “the cooperation of members of faculties, boards of 
trustees ..., administrations of ... colleges ..., as well as ... employers, and community 
members.” Id. p. 6. 

104. Equity for Women guides the SED’s actions with educators, educational institutions, 
and cultural institutions across the State, Equity for Women-Action Plan p. v., and requires SED 
to give significant weight to the advice provided by the Commissioner’s Statewide Advisory 
Council on Equal Opportunity for Women and Girls, id. p. 6. (There is no Council on Equal 
Opportunity for Men and Boys, which is consistent with Feminist precepts.) 

105. The Regents’ Equity for Women-Action Plan requires the following conformity with 
Feminist doctrine: 

a. Super affirmative action to increase the number of degrees received by females in those 
areas where they already receive well over 52%. Equity for Women-Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think and act [including speech] in order to achieve” 
super affirmative action goals for females. See id. p. 5. 

c. “Major changes in curriculum and teaching” to accord with “[c]urrent studies about 
learning patterns and the intellectual development of women” that ends up promoting 
female friendly strategies over those helpful to males. Id. p. 2. 

d. The SED staff to re-train faculty in the Feminist view of appropriate sex roles and 
provide “regular monitoring and reinforcement [of that view] in educational settings.” Id. 

p. 6. 

e. The SED staff to conduct “academic program reviews at colleges and universities” in 
order to determine whether gender specific patterns (traditional sex roles that resulted 
from six million years of evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” to increase the number of females enrolled in 
subjects such as mathematics, science, engineering, and computer technology with the 
quota numbers reported to Higher Education Data Systems, id. p. 7, which will further 
decrease the overall number of males graduating college. 
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g. “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as detennined by SED’s Affirmative Action Officer 
Id. p. 9. 

h. Focusing the support networks of colleges and creating others to promote the hiring and 
placement of females, id. p. 9, even though more females than males are hired on 
graduating college. 

i. Developing, supporting, and promoting research on current issues facing females, but not 
males, that will be incorporated into teacher training by SED. Id. p. 10. 

106. The Regents’ Equity for Women-Action Plan assigned SED the “responsibility to 
monitor progress toward the [above] stated goals,” id. p. 11, which causes an excessive 
entanglement with the religion Feminism. 

107. In 2004, the Regents’ Statewide Plan recognized that a super majority of all college 
students were female, that females earned 63% of the Master’s degrees and a majority of the 
Doctoral degrees in the State, yet consistent with Feminist doctrine, the Regents showed no 
concern for rebalancing the numbers to achieve equity for men. 2004 Statewide Plan pp. 70, 72 
chart 17. 

108. As a result of the Regents’ enforcing Feminist precepts, today, females make up 58% of 
all New York’s college students, females receive over 55% of the Bachelor degrees, over 63% of 
the Master’s degrees, and over a majority of the Doctoral degrees. SED, ORIS. 

109. By 2016, females will receive 64% of the Associate’s degrees, over 60% of the 
Bachelor’s degrees, 53% of the Professional degrees, and 66% of the Doctoral degrees. National 
Center for Educational Statistics, Digest of Educational Statistics , Table 258. 

110. The Regents and SED, however, continue to enforce the same Feminist policies from 
26 years ago of ginning up the number of female graduates even though males are now the 
overwhelming minority in higher education in the State. 
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111. So why is this happening? Because the secular purpose that initially drove equal 
opportunity between the sexes in 1972 has turned into Feminist dogma—a religion that preaches 
females are the chosen ones deserving of preferential treatment with the result that the 
educational system will continue to focus on providing females benefits while ignoring males. 

112. There’s no other way to explain it. It’s no longer equality, since the results have gone 
far beyond equal treatment by the Regents and SED’s own measures. 

113. Since at least 1984, the Regents and SED have adopted Feminist beliefs as true in 
determining their educational policies for higher education, and then employed Feminist action 
plans based on those beliefs to create a higher educational system that operates consistent with 
and acceptable to Feminist doctrine while other contrary viewpoints are eliminated. 

114. The Regents and SED have demonstrated a preference for the particular creed 
Feminism and created an impermissible entwinement of religious and civic authority that 
advances Feminism through SED’s comprehensive, discriminating, and continuing surveillance 
to ensure Columbia and IRWG administrators and teachers think, speak, and act appropriately. 

115. The power and authority of the Regents and SED have been placed on the side of one 
particular set of believers—Feminists, which in effect forces others to conform to the 
establishment of Feminism or keep silent. 

116. Such risks the inevitable result of government incurring the hatred, disrespect, and even 
contempt of those who hold contrary beliefs. 

117. USDOE, by delegating its college accrediting responsibilities to the Regents, 
knowingly facilitates and aids the Regents and SED’s purpose and divisiveness in advancing 
Feminism. 
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The Regents, SED, HESC, and USDOE’s financing of higher education has an as applied 
aiding of the religion Feminism at Columbia’s IRWG. 

118. IRWG is considered an educational institution under 20 U.S.C. § 1681 (c)(Title IX). 

119. The Regents, SED, HESC, and USDOE are responsible for and knowingly provide 
financing to Columbia and students pursuing Women’s Studies at IRWG that benefit IRWG—an 
institution by its own admission where a substantial portion of its functions are subsumed in the 
Feminist mission. 

120. IRWG’s website, under “History of the Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate major, concentrations of several varieties, 
and a graduate certification program” in Feminism while providing a lecture series titled 
“Feminist Intervention.” IRWG website, http://www.columbia.edu/cu/irwag/index.html. 

121. IRWG’s website, under “Programs of Study,” states the Institute provides a 
“theoretically diverse understanding” of feminism through “courses in feminist theory, inquiry, 
and method....” Id. 

122. The “Undergraduate and Graduate Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and scholarship.” Id. 

123. IRWG’s website, under “Calendar of Events,” lists events centered on Feminism. Id. 

124. According to the IRWG course guide, the Institute’s “[pjrimary courses focus on 
women, gender, and/or feminist or [lesbian] perspectives.” Id. 

125. All of IRWG’s functions serve the Feminist mission by advocating, instructing, 
promoting, inculcating, supporting, and providing training in Feminist doctrine. 

126. IRWG imposes on its employees and students a unitary belief system of Feminist 
orthodoxy that dictates thought, speech, and conduct. 
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127. Consistent with Feminist precepts, IRWG advocates that the civil rights of today’s 
males be minimized or eliminated not just as punishment for the alleged past wrongs of their 
forefathers but to assure the preferential treatment of modern-day females in determining the 
occupants of the prestigious and influential positions in current American society and into the 
indefinite future. 

128. IRWG’s Women’s Studies program instructs, trains, supports, furthers, cultivates, and 
advocates strategies and tactics for demeaning and abridging the rights of men in accordance 
with Feminist doctrine. 

129. IRWG propagates false Feminist myths about males. 

130. IRWG, in accordance with Feminism, stereotypes males as the primary cause for most, 
if not all, the world’s ills throughout history. Females, on the other hand are credited with 
inherent goodness for as Dr. Warren Farrell said, “Feminists call it sexism to refer to God as He; 
they don’t call it sexism to refer to the Devil as He.” 

131. IRWG instills the Feminist beliefs that males are oppressors and females the victims, 
and males reap the rewards of society while females shoulder the burdens. 

132. IRWG propagates the Feminist belief that males are responsible for most of the 
battering between the sexes when females batter males to the same extent or more. Martin 
Fiebert, Annotated Bibliography Assaults by Women, Department of Psychology, California 
State University, www.csulb.edu/~mfiebert/assault.htm. 

133. IRWG follows the Feminist line that hides inconvenient facts, such as among the 
elderly, caretaker wives are most likely to abuse their older, sicker husbands, and females 
worldwide commit more dating violence than their male counterparts. 
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134. IRWG propagates the Feminist illusion that only females sacrifice for others when it is 
more likely for a man to sacrifice for someone else. For instance, all the firefighters and police 
who died on 9/11 were men, and only 20% of the male passengers survived the Titanic while 
74% of the females lived. 

135. IRWG advocates the Feminist precept that females should receive preferential 
treatment at the expense of the violation of men’s rights because men are the disposal sex. 

136. IRWG, as does Feminism, justifies paternity and maturity fraud as well as parental 
alienation when it is engaged in by a female. 

137. IRWG propagandizes the Feminist notion that when men are disadvantaged it is solely 
their fault, such as dying sooner than females, doing worse in almost everything in school, being 
less likely to attend college, paying for children their ex-wives have turned against them, being 
sentenced to more time for the same crime, having to register for the draft, or comprising more 
of the homeless. 

138. IRWG, as does Feminism, advocates the punishment of men for speaking as they will 
and acting as they chose even when such actions do not violate any laws. 

139. IRWG cultivates the preconceived Feminist judgment that children raised by single 
mothers do better in comparison to children raised by single fathers. 

140. IRWG provides information consistent with Feminist doctrine on how females can 
engage in violence against males, even premeditated murder, and escape just punishment by 
falsely accusing the male of abuse. 

141. IRWG offers only a Feminist curriculum that is deficient of texts and instruction 
providing a countervailing masculine view. 
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142. IRWG, consistent with Feminist doctrine, exalts females over males in most endeavors 
except for example dying to defend this country. 

143. By its own admission, IRWG is the “locus” of Feminist instruction at Columbia. 

144. IRWG has a catalogue of Feminist activities that permeate it and whatever secular 
teaching at IRWG may exist cannot be separate from its Feminist mission. 

145. Since SED has approved and periodically re-approves IRWG’s operations and offering 
of Women’s Studies degrees, 8 N.Y.C.R.R. §§ 52.1 & 52.2, Columbia receives “Bundy Aid” 
under N.Y. Educ. Law § 6401 for each IRWG Women’s Studies degree conferred and Columbia 
receives directly State and federal financial aid for IRWG students. 

146. Both Bundy and governmental student financial aid benefit IRWG. 

147. The funding that benefits IRWG originates from State and federal taxes that the New 
York Legislature and Congress appropriate for higher education and respectively mandate the 
Regents, SED, HESC, and USDOE to expend. See above 74, 75. 

148. On information and belief, IRWG also receives from USDOE financial awards, 
contracts, and research grants appropriated and mandated by Congress for higher education. 

149. Whenever government funding flows to an institution in which a substantial portion of 
its functions are subsumed in a religious mission, here Feminism at IRWG, the aid is considered 
to have a principal or primary effect of advancing religion even though the Legislature and 
Congress designated the funds for secular purposes. 

150. IRWG administrators and teachers indoctrinate Feminism by supporting and instructing 
persons in a body of Feminist doctrine or principles, initiating persons by means of Feminist 
doctrinal instruction, imbuing persons with a Feminist partisan or ideological point of view, and 
inculcating Feminism. 
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151. On information and belief, State and federal funds paid directly to Columbia—Bundy 
Aid that benefits IRWG, student aid that benefits IRWG, or awards, contracts, and grants 
designated for IRWG—help indoctrinate Feminism by financing the materials used at IRWG and 
the salaries of IRWG employees who administer and daily preside over Feminist courses, 
meetings, lectures, seminars, consciousness raising sessions, publications, counseling, and career 
advising for which the goals are to convince persons to turn their will and their lives over to the 
care of Feminism. 

152. Such governmentally funded activities result in the impermissible governmental 
indoctrination of religion. 

153. By the end of fiscal year 2009, federal advances to Columbia University, which are 
listed as liabilities on Columbia’s balance sheet, totaled $ 76.7 million, a portion of which on 
information and belief benefited IRWG. 

154. By the end of fiscal year 2009, USDOE had made available to Columbia $234.7 million 
from the Stafford Loan and Federal Plus Loan programs (separately listed in Columbia’s 
financial notes) of which a portion benefited IRWG. 

155. For fiscal 2009, federal tuition aid grants, federal supplemental educational opportunity 
grants, and Pell grants were provided Columbia in the area of $9 million, a portion of which 
benefited IRWG. 

156. Total federal awards to Columbia University in fiscal 2009 were $686,700,000. 
“Awards include all federal assistance entered into directly between the University and the 
federal government” and “pass-throughs, which are not student loans.” Columbia University, 
Notes to Summary Schedule of Expenditures of Federal Awards Year Ended June 30, 2009. 
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157. Of the total federal awards to Columbia as of June 2008, the latest available, $17.6 
million originated with USDOE, which on information and belief benefited IRWG. 

158. Columbia’s total operating budget for fiscal 2008 was $3 billion and for 2009 was $3.2 
billion. 

159. From 1996 to 2009, SED has paid to Columbia well over $40 million in Bundy Aid, a 
portion of which benefited IRWG. 

160. For academic years 2005 through 2007, FIESC provided Columbia University with over 
$5 million for grants, scholarships, and other awards, a portion of which benefited IRWG. 

161. On information and belief, Columbia University invests significant amounts in IRWG 
from the above sources, fflj 153-60, which its managerial accounting practices will reveal through 
discovery. 

162. The Regents, SED, and FIESC’s educational policies and funding and USDOE’s 
funding directly enable and endorse the inculcating of Feminism at Columbia and IRWG. 

163. An objective-reasonably person would perceive the Feminism manifested at Columbia 
and IRWG to be governmentally sponsored and supported religious activity. 

VII. Relief Sought 

164. Declare unconstitutional for violating the Establishment Clause and enjoin the State 
defendants’ policies and plans that require the institutionalization of Feminism at Columbia and 
IRWG. 

165. Declare that the use of New York State and federal funds to aid Feminism at IRWG 
violates the Establishment Clause. 

166. Enjoin the State and Federal defendants from expending governmental funds that 
benefit Feminism at IRWG. 
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167. Such other relief as this Court deems just and proper. 

168. The plaintiff class requests a jury trial. 


Dated: December 10, 2010 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----X 


ROY DEN HOLLANDER, 
on behalf of himself and all 
others similarly situated, 



Plaintiff, 


-against- 

MEMBERS OF THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF 
NEW YORK, in their official 
and individual capacities; 
CHANCELLOR OF THE BOARD OF 
REGENTS, MERRYL H. TISCH, in her 
official and individual capacity; 
NEW YORK STATE COMMISSIONER OF 
THE DEPARTMENT OF EDUCATION, 

DAVID M. STEINER, in his official 
and individual capacity; 

ACTING PRESIDENT OF THE NEW YORK 
STATE HIGHER EDUCATION SERVICES 
CORP., ELSA MAGEE, in her official 
and individual capacity; 

U.S. DEPARTMENT OF EDUCATION, and 
U.S. SECRETARY OF EDUCATION, ARNE 
DUNCAN, in his official capacity, 


10 Civ. 9277 (LTS)(HBP) 
ORDER 


Defendants. 


X 


PITMAN, United States Magistrate Judge: 

All defendants have moved to dismiss the complaint, and 
all parties have submitted materials that go beyond the face of 
the complaint. It is not at all clear whether defendants are 
moving under 12(b)(1) or 12(b)(6) of the Federal Rules of Civil 

















Case: 12-2362 Document: 30 8 07/19/2012 668900 219 



Case 1:10-cv-09277-LTS -HBP Document 17 Filed 06/03/11 Page 2 of 3 

Procedure. This difference is material, because the former 
permits consideration of materials beyond the face of the 
complaint while the latter generally does not. 


Fed.R.Civ.P. 12(d) provides that: "[i]f, on a motion 


under Rule 12(b)(6) . . . matters outside the pleadings are 

presented to and not excluded by the court, the motion must be 
treated as one for summary judgment under Rule 56. All parties 
must be given a reasonable opportunity to present all the 
material that is pertinent to the motion." Because all parties 
have submitted materials that go beyond the face of the pleading, 
it is my intention to convert the motion to a motion for summary 
judgment pursuant to Fed.R.Civ.P. 12(d). If the parties wish to 
submit additional materials in connection with the motion, they 
are directed to do so no later than June 30, 2011. 

Dated: New York, New York 


June 3, 2011 


SO ORDERED 



HENRY PITMAN 

United States Magistrate Judge 


Copies transmitted to: 

Roy Den Hollander, Esq. 

Law Office of Roy D. Hollander 

545 East 14th Street 

New York, New York 10009 
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Clement John Colucci III, Esq. 
Assistant Attorney General 
New York State Department of Law 
24th Floor 
120 Broadway 

New York, New York 10271 

Jean-David Barnea, Esq. 

United States Attorney's Office 
Southern District of New York 
3rd Floor 

86 Chambers Street 

New York, New York 10007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- x 


ROY DEN HOLLANDER, 
on behalf of himself and all 
others similarly situated. 

Plaintiff, 


-against- 

MEMBERS OF THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF 
NEW YORK, in their official 
and individual capacities; 
CHANCELLOR OF THE BOARD OF 
REGENTS, MERRYL H. TISCH, in her 
official and individual capacity; 
NEW YORK STATE COMMISSIONER OF 
THE DEPARTMENT OF EDUCATION, 

DAVID M. STEINER, in his official 
and individual capacity; 

ACTING PRESIDENT OF THE NEW YORK 
STATE HIGHER EDUCATION SERVICES 
CORP., ELSA MAGEE, in her official 
and individual capacity; 

U.S. DEPARTMENT OF EDUCATION, and 
U.S. SECRETARY OF EDUCATION, ARNE 
DUNCAN, in his official capacity. 

Defendants. 


10 Civ. 9277 (LTS) (HBP) 

REPORT AND 
RECOMMENDATION 


X 


PITMAN, United States Magistrate Judge: 


TO THE HONORABLE LAURA TAYLOR SWAIN, United States 


District Judge 
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I. Introduction 

Plaintiff Roy Den Hollander commenced this putative 
class action pro se against defendants pursuant to the First and 
Fourteenth Amendments to the United States Constitution and 42 
U.S.C. § 1983 ("Section 1983"), alleging violations of the 
Establishment Clause of the First Amendment ("the Establishment 
Clause"). Hollander, a Columbia University ("Columbia") Business 
School graduate, seeks declaratory and injunctive relief against 
defendants for their alleged roles in the establishment of "the 
modern-day religion Feminism" at Columbia and its Institute for 
Research on Women and Gender ("IRWG"). By notice of motion dated 
January 14, 2011, defendants Members of the Board of Regents of 
the University of the State of New York, Chancellor of the Board 
of Regents Merryl H. Tisch, New York State Commissioner of the 
Department of Education David M. Steiner and Acting President of 
the New York State Higher Education Services Corp. Elsa Magee 
(collectively, the "State Defendants"), move to dismiss Hol¬ 
lander's complaint pursuant to Rule 12(b) (1) and Rule 12(b) (6) of 
the Federal Rules of Civil Procedure (Docket Item 7). By letter 
motion dated April 1, 2011, defendants U.S. Department of Educa¬ 
tion and U.S. Secretary of Education Arne Duncan (collectively, 
the "Federal Defendants") move to dismiss on the grounds of 
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collateral estoppel. By Order dated June 3, 2011, I announced my 
intention to convert the motions to motions for summary judgment 
pursuant to Fed.R.Civ.P. 12(d) (Docket Item 17). For the reasons 
set forth below, I respectfully recommend that defendants' 
motions for summary judgment be granted. 

II. Facts 

A. Parties 

Plaintiff Hollander is an alumnus of the Columbia 
Business School and a New York State and federal taxpayer (Com¬ 
plaint, dated December 10, 2010 (Docket Item 1) ("Compl."), at 2 

13). The putative class consists of Columbia "alumni, students 
and employees who are New York State and federal taxpayers that 
find the inculcation and manifestations of Feminism at Columbia 
offensive" (Compl. at 2 14). 

Defendants Members of the Board of Regents of the 
University of the State of New York ("the Board of Regents") 
compose the body that, inter alia , regulates state educational 
institutions, administers funds allocated by the state to the 
institutions and appoints the Commissioner of the Department of 
Education. N.Y. Educ. L. §§ 101, 201. Defendant Merryl H. Tisch 
is the Chancellor of the Board of Regents. Members of the Board 
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of Regents, http://www.regents.nysed.gov/members/bios/tisch.html 
(last visited June 13, 2011). Defendant David M. Steiner was the 
Commissioner of the New York State Department of Education at the 
time the complaint was filed. 1 

Defendant Elsa Magee is the acting president of the New 
York State Higher Education Services Corporation, a body that 
administers New York State financial aid and supports the admin¬ 
istration of federal financial aid. N.Y. Educ. L. § 652(2); HESC 
Directory -- Executive Management and Office of the President, 
http://www.hesc.com/content.nsf/CA/HESC_Directory_Executive_Manag 
ement_and_Office_of_the_President (last visited June 13, 2011). 
Defendant United States Department of Education, inter alia , 
provides financial aid to institutions of higher education. 20 
U.S.C. §§ 1070(a)(5), 3402(6). Defendant Arne Duncan is the 
United States Secretary of Education and supervises the Depart¬ 
ment of Education. 20 U.S.C. § 3411; Arne Duncan, U.S. Secretary 
of Education -- Biography, http://www2.ed.gov/news/staff/bios/dun 
can.html (last visited June 13, 2011) . 


1 0n June 15, 2011, Steiner was succeeded by Dr. John B. 
King, Jr. Board of Regents Elects John King Commissioner of 
Education, http://www.oms.nysed.gov/press/BORElectsJohn- 
KingCOE.html (last visited June 13, 2011). 
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B. The Underlying Action 

On or about August 18, 2008, Hollander commenced an 
action (the "Underlying Action," Docket No. 08 Civ. 7286) against 
the same defendants who are in this action, or their predeces¬ 
sors. 2 He claimed that defendants violated the Establishment 
Clause "by aiding the establishment of the religion Feminism" 
through Columbia's Women's Studies program. Hollander also 
asserted claims for violations of the Equal Protection Clauses of 
the Fifth and Fourteenth Amendments to the United States Consti¬ 
tution, Title IX of the Education Amendments of 1972, 20 U.S.C. 

§§ 1681 et seq ., and New York Civil Rights Law § 40-c for their 
fostering, aiding or carrying out intentional discrimination 


2 In the Underlying Action, the defendants were the Board of 
Regents of the University of the State of New York, Chancellor of 
the Board of Regents Robert M. Bennett, New York State 
Commissioner of the Department of Education Richard P. Mills, 
President of the New York State Higher Education Services Corp. 
James C. Ross, the U.S. Department of Education and U.S. 

Secretary of Education Margaret Spellings. Bennett, Mills, Ross 
and Spellings have since been succeeded by Tisch, Steiner, Magee 
and Duncan, respectively. In the Underlying Action, Hollander 
also sued the IRWG, the School of Continuing Education at 
Columbia and the Trustees of Columbia, but they are not parties 
to this action. 

Following the commencement of the Underlying Action, William 
A. Nosal was added as a class representative. However, he later 
withdrew. See Hollander v. Inst, for Research on Women & Gender 
at Columbia Univ, , 372 F. App'x 140, 2010 WL 1508269 at *1 n.l 
(2d Cir. Apr. 16, 2010) (unpublished). 
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against men through the Women's Studies program (First Amended 
Class Action Complaint in Hollander v. Inst, for Research on 
Women & Gender at Columbia University , 08 Civ. 7286, filed 
December 1, 2008 ("Underlying Action Compl.") (Docket Item 17), 
at ! 1). 

With respect to the Establishment Clause claim, the 
complaint in the Underlying Action alleged that 

The establishment clause forbids government action 
that benefits a religion. A belief system need not be 
theistic in nature to be a religion but rather can stem 
from moral, ethical or even malevolent tenets that are 
held with the strength of traditional religious convic¬ 
tions. Gods or goddesses are not needed for a reli¬ 
gion . 

(Underlying Action Compl. at ! 4). The complaint in the Underly¬ 
ing Action alleged that the feminism taught at Columbia and its 
IRWG constituted a religion because, inter alia , it promoted 
theories with respect to the natural order of males and females, 
combined strains of feminist research "into a comprehensive 
belief system that has spread throughout Columbia into the 
society as a whole" and mandated a lifestyle (Underlying Action 
Compl. at I 5). The complaint in the Underlying Action further 
alleged that the IRWG administrators and teachers were akin to 
"priestesses" because of their teachings, and that the IRWG 
"exalt[ed] certain Feminists to apostle-like status," treated 
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certain days like feminism holidays and promoted feminism through 

the Women's Studies program (Underlying Action Compl. at I 6). 

Specifically, the complaint in the Underlying Action 

alleged that the Women's Studies program 

(1) 'instructs, trains, supports, furthers, cultivates 
and advocates strategies, and tactics for demeaning and 
abridging the rights of men'; (2) advocates 'that the 
civil rights of males be diminished or eliminated'; and 
(3) 'stereotype[s] males as the primary cause for most, 

if not all, the world's ills throughout history, 1 while 
crediting females 'with inherent goodness.' 

(Report and Recommendation in Hollander v. Inst, for Research on 

Women & Gender at Columbia University , 08 Civ. 7286, filed April 

15, 2009 ("Report and Recommendation") (Docket Item 33), at 4, 

quoting Underlying Action Compl. at SI SI 75-77). 

While the plaintiffs did not allege that they enrolled 

or attempted to enroll in any Women's Studies courses, the 

complaint in the Underlying Action alleged that the few males who 

did participate in the Women's Studies program were discriminated 

against in various ways (Underlying Action Compl. at 2 87). The 

plaintiffs alleged that no Men's Studies program existed, but 

they intended to enroll in such a program as soon as it was 

offered (Underlying Action Compl. at SI SI 223-25) . They stated 

that the promotion of the Women's Studies program effectively 

denied class members the opportunity to take Men's Studies 

courses (Underlying Action Compl. at St 210) . 
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By motions filed on January 9, 2009, all defendants 
moved to dismiss the Underlying Action Complaint on various 
grounds, including lack of standing (Docket Items 21, 23 and 25 
in Hollander v. Inst, for Research on Women & Gender at Columbia 

University , 08 Civ. 7286). On April 15, 2009, the Honorable 
Kevin Nathaniel Fox, United States Magistrate Judge, issued a 
Report and Recommendation that recommended a dismissal of all 
claims for lack of standing (Docket Item 33 in Hollander v. Inst, 
for Research on Women & Gender at Columbia University , 08 Civ. 
7286). Judge Fox concluded that the plaintiffs lacked standing 
because their alleged injury, "which is purportedly based upon 
the content of, or the discriminatory impact flowing from, the 
Women's Studies program at Columbia, is not an 'injury in fact'" 
since plaintiffs were neither enrolled in the program nor denied 
an opportunity to enroll (Report and Recommendation at 8-9). 

Judge Fox also concluded that any alleged injury stemming from 
the absence of a Men's Studies program was not concrete and 
particularized (Report and Recommendation at 9). By Order dated 
April 23, 2009, the Honorable Lewis A. Kaplan, United States 
District Judge, adopted the Report and Recommendation and dis¬ 
missed the action for lack of standing (Docket Item 36 in Hol¬ 
lander v. Inst, for Research on Women & Gender at Columbia 
University , 08 Civ. 7286). Judge Kaplan also dismissed the 
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Establishment Clause claims "on the alternative ground that they 
are absurd and utterly without merit" (Order at 2). 

On May 1, 2009, plaintiffs filed a Notice of Appeal to 
the United States Court of Appeals for the Second Circuit (Docket 
Item 38). They argued on appeal that they had standing to sue as 
taxpayers. Brief of Plaintiffs-Appellants, Hollander v. Inst, 
for Research on Women & Gender at Columbia University , No. 09- 
1910-cv, 2009 WL 8105887 at *2, *20-*24 (2d Cir. Aug. 25, 2009) . 

At oral argument, Hollander conceded that he did not make an 
express assertion of taxpayer standing for his Establishment 
Clause claims in the complaint in the Underlying Action (Tran¬ 
scription of Oral Argument, annexed as Ex. E to Declaration of 
Roy Den Hollander in Support of Opposition to Motions to Dismiss, 
dated March 8, 2011 ("Hollander Decl.") (Docket Item 15), at 2). 
However, he argued that an inference should have been drawn that 
he was also asserting New York State and federal taxpayer stand¬ 
ing as a basis of standing (Transcription of Oral Argument at 2). 
Hollander also conceded that, in filing his objections to Judge 
Fox's Report and Recommendation, he did not ask for leave to 
amend the complaint with respect to standing in the event the 
court ruled against him (Transcription of Oral Argument at 9-10) . 
However, he did request a remand from the Second Circuit so he 
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could amend his complaint to assert taxpayer standing (Transcrip¬ 
tion of Oral Argument at 2). 

By Summary Order dated April 16, 2010, the Second 
Circuit affirmed the dismissal of the Underlying Action for lack 
of standing. Hollander v. Inst, for Research on Women & Gender 
at Columbia Univ, , supra , 372 F. App'x 140, 2010 WL 1508269 at 
*1. Specifically, the Court of Appeals held that "plaintiff's 
claims of harm amount to the kind of speculative harm for which 
courts cannot confer standing," adding, "[n]or has plaintiff made 
out the requirements for taxpayer standing for his Establishment 
Clause claim." Hollander v. Inst, for Research on Women & Gender 
at Columbia Univ. , supra , 372 F. App'x 140, 2010 WL 1508269 at *1 
(citations omitted). 

C . The Present Action 

On December 13, 2010, Hollander commenced the present 
action, seeking declaratory and injunctive relief for violations 
of the Establishment Clause (Compl.). His allegations with 
respect to his Establishment Clause claims are similar to those 
in the Underlying Action ( compare Underlying Action Compl. at 22 
5-6, with Compl. at 22 50, 53). In this action, however, Hol¬ 
lander expressly alleges that he has standing as a federal and 
New York State taxpayer (Compl. at 22 6, 13; Hollander Decl. at 2 
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7) . 3 In summary, Hollander alleges taxpayer standing for an 
economic injury caused by defendants' expenditure of government 
funds to Columbia's Women's Studies program (Compl. at M 72-78) . 
He also alleges, as a non-economic injury, that members of the 
putative class feel that the "inculcation, manifestation, and 
exposure of Feminism at Columbia is offensive . . . and makes its 

members very uncomfortable" (Compl. at St 79) . 

By notice of motion dated January 14, 2011, the State 
Defendants move to dismiss Hollander's complaint pursuant to 
Fed.R.Civ.P. 12(b)(1) and 12(b)(6) (Docket Item 7). In support 
of their motion, the State Defendants argue that: (1) the action 

should be dismissed on res judicata grounds; and (2) "Feminism" 
is not a religion and the defendants' actions do not tend to 
establish religion (Memorandum of Law in Support of the State 
Defendants' Motion to Dismiss, dated January 14, 2011 (State 
Defs.' Mem.) (Docket Item 9), at I). By letter motion dated 
April 1, 2011, the Federal Defendants move to dismiss on the 
grounds of collateral estoppel. In support of their motion, the 
Federal Defendants argue that Hollander's standing to bring this 
action was previously determined and cannot be relitigated, and 

3 In a supplemental submission, Hollander attached what he 
describes as 1099 tax forms from 2010 and 2011. Actually, these 
documents appear to be pay stubs that detail New York State and 
federal tax withholdings (Hollander Decl. at ! 7 and Ex. F). 
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that Hollander pleads no facts with respect to taxpayer standing 
that were not known to him at the time of the first action 
(Letter from Jean-David Barnea to undersigned, dated April 1, 
2011, at 2). 

In opposition, Hollander makes the following arguments: 
(1) because the Underlying Action was dismissed for lack of 
standing, the judgment was not on the merits and, thus, claim 
preclusion does not apply; (2) issue preclusion does not apply 
because the Underlying Action was dismissed for failure to allege 
a jurisdictional fact, while the current action alleges that 
fact; (3) the plausibility pleading standard applies to both 
Fed.R.Civ.P. 12(b)(1) and 12(b)(6); (4) the complaint plausibly 

alleges that the class representative satisfies both the taxpayer 
and non-economic standing requirements, and (5) the complaint 
plausibly alleges Feminism is a religion and that the State 
Defendants and U.S. Department of Education aid it in violation 
of the Establishment Clause (Memorandum of Law in Opposition to 
Defendants' Motions to Dismiss the Complaint, dated March 8, 2011 
("Pl.'s Mem.") (Docket Item 11)). 

By Order dated June 3, 2011, I announced my intention 
to convert the motions to a motion for summary judgment pursuant 
to Fed.R.Civ.P. 12(d) and directed the parties to submit addi¬ 
tional materials, if they wished to do so, no later than June 30, 
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2011 (Docket Item 17). On June 20, 2011, I received a letter 
from the Federal Defendants requesting that their motion to 
dismiss not be converted to a motion for summary judgment (Letter 
from Jean-David Barnea to undersigned, dated June 20, 2011, at 
2). On June 23, 2011, I received a letter from the State Defen¬ 
dants that "concur[red] with, and adopt[ed], the views expressed" 
in the Federal Defendants's letter (Letter from Clement J. 

Colucci to undersigned, dated June 24, 2011, at 1). Because I 
conclude that the motions should be granted, defendants are not 
prejudiced by the conversion, and I decline their request to 
reconsider. Moreover, Hollander did not object to the conversion 
in his subsequent submission, which I received on June 27, 2011 
and which consisted of a Statement of Material Facts, Declara¬ 
tion, Memorandum of Law in Opposition to Defendants' Motion for 
Summary Judgment and a proposed Second Amended Complaint. 

III. Analysis 

A. Summary Judgment Standard 

The standards applicable to a motion for summary 

judgment are well-settled and require only brief review. 

Summary judgment shall be granted when there is no 
genuine issue of material fact and the moving party is 
entitled to judgment as a matter of law. Fed.R.Civ.P. 
56(c). This form of relief is appropriate when, after 
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discovery, the party . . . against whom summary judg¬ 

ment is sought has not shown that evidence of an essen¬ 
tial element of her case -- one on which she has the 
burden of proof -- exists. See Celotex Corp. v. 
Catrett , 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 
265 (1986). This form of remedy is inappropriate when 
the issue to be resolved is both genuine and related to 
a disputed material fact. An alleged factual dispute 
regarding immaterial or minor facts between the parties 
will not defeat an otherwise properly supported motion 
for summary judgment. See Howard v. Gleason Corp. , 901 
F.2d 1154, 1159 (2d Cir. 1990). Moreover, the exis¬ 
tence of a mere scintilla of evidence in support of 
nonmovant's position is insufficient to defeat the 
motion; there must be evidence on which a jury could 
reasonably find for the nonmovant. Anderson v. Liberty 
Lobby, Inc. , 477 U.S. 242, 252, 106 S.Ct. 2505, 91 
L.Ed.2d 202 (1986) . 

If the movant demonstrates an absence of a genuine 
issue of material fact, a limited burden of production 
shifts to the nonmovant, who must "demonstrate more 
than some metaphysical doubt as to the material facts, " 
and come forward with "specific facts showing that 
there is a genuine issue for trial." Aslanidis v. 
United States Lines, Inc. , 7 F.3d 1067, 1072 (2d Cir. 

1993). If the non-movant fails to meet this burden, 
summary judgment will be granted against it. 

Powell v. Nat'1 Bd. of Med. Exam'rs , 364 F.3d 79, 84 (2d Cir. 

2004); accord Binder & Binder PC v. Barnhart , 481 F.3d 141, 148 

(2d Cir. 2007); Jeffreys v. City of N.Y. , 426 F.3d 549, 553-54 

(2d Cir. 2005); Gallo v. Prudential Residential Servs., Ltd. 

P'ship , 22 F.3d 1219, 1223-24 (2d Cir. 1994); see also McPherson 

v. N.Y.C. Pep't of Educ. , 457 F.3d 211, 215 n.4 (2d Cir. 2006) 

("[S]peculation alone is insufficient to defeat a motion for 

summary judgment."). 
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"In determining whether a genuine issue of material 
fact exists, a court must examine the evidence in the light most 
favorable to, and draw all inferences in favor of, the non-movant 
. . . . Stated more succinctly, '[t]he evidence of the non-mov- 

ant is to be believed.'" Lucente v. Int'l Bus. Machs. Corp. , 310 
F.3d 243, 253-54 (2d Cir. 2002), guoting Anderson v. Liberty 

Lobby, Inc. , supra , 477 U.S. at 255; accord Jeffreys v. City of 
New York , supra , 426 F.3d at 553 ("Assessments of credibility and 
choices between conflicting versions of the events are matters 
for the jury, not for the court on summary judgment.") (citation 
and internal quotations omitted); see also Make the Road by 
Walking, Inc, v. Turner , 378 F.3d 133, 142 (2d Cir. 2004); Dallas 

Aerospace, Inc, v. CIS Air Corp. , 352 F.3d 775, 780 (2d Cir. 

2003). 

"Material facts are those which 'might affect the 
outcome of the suit under the governing law,' and a dispute is 
'genuine' if 'the evidence is such that a reasonable jury could 
return a verdict for the nonmoving party.'" Coppola v. Bear 
Stearns & Co. , 499 F.3d 144, 148 (2d Cir. 2007), quoting Anderson 

v. Liberty Lobby, Inc. , supra , 477 U.S. at 248; accord McCarthy 
v. Dun & Bradstreet Corp. , 482 F.3d 184, 202 (2d Cir. 2007). 

"'[I]n ruling on a motion for summary judgment, a judge must ask 
himself not whether he thinks the evidence unmistakably favors 
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one side or the other but whether a fair-minded jury could return 
a verdict for the [non-movant] on the evidence presented[.] 

Cine SK8, Inc, v. Town of Henrietta , 507 F.3d 778, 788 (2d Cir. 
2007), quoting Readco, Inc, v. Marine Midland Bank , 81 F.3d 295, 
298 (2d Cir. 1996) . 

B. Constitutional 

Standing Requirements 


The Constitutional standing requirements have been 
comprehensively set forth by the Honorable Kenneth M. Karas, 
United States District Judge, in Access 4 All, Inc, v. Trump 
Int'l Hotel and Tower Condo. , 458 F. Supp. 2d 160, 167 (S.D.N.Y. 

2006): 


Standing is an essential and unchanging component 
of the case-or-controversy requirement of Article III. 
See Lujan v. Defenders of Wildlife , 504 U.S. 555, 560, 
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). There are 

three well-settled constitutional standing 
requirements: (1) injury in fact, which must be (a) 

concrete and particularized, and (b) actual or 
imminent; (2) a causal connection between the injury 
and the defendant's conduct; and (3) the injury must be 
likely to be redressed by a favorable decision. See 
Field Day, LLC v. County of Suffolk , 463 F.3d 167, 175 
(2d Cir. 2006) (citing Lujan , 504 U.S. at 560, 112 
S.Ct. 2130). A plaintiff's standing is evaluated at 
the time the complaint is filed. See Robidoux v. 

Celani , 987 F.2d 931, 938 (2d Cir. 1993). As the party 
invoking federal jurisdiction. Plaintiffs bear the 
burden of establishing standing. See Field Day , 463 
F.3d 167, 176. To defeat a motion for summary 
judgment. Plaintiffs "must set forth by affidavit or 
other evidence specific facts which for purposes of the 
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summary judgment motion will be taken to be true." 

Lewis v. Casey , 518 U.S. 343, 358, 116 S.Ct. 2174, 135 
L.Ed.2d 606 (1996) (citing Luj an , 504 U.S. at 561, 112 
S.Ct. 2130). Each element must be proven with the 
"manner and degree of evidence required" at the given 
stage of litigation. See Bldg. & Constr. Trades 
Council v. Downtown Dev., Inc. , 448 F.3d 138, 144 (2d 

Cir. 2006). 

A plaintiff cannot base standing merely on his status 
as a taxpayer unless there are "special circumstances." Ariz. 

Christian Sch. Tuition Org. v. Winn , _ U.S. _, 131 S. Ct. 

1436, 1442 (2011). The United States Supreme Court "has rejected 

the general proposition that an individual who has paid taxes has 
a 'continuing, legally cognizable interest in ensuring that those 
funds are not used by the Government in a way that violates the 
Constitution.'" Ariz. Christian Sch. Tuition Org. v, Winn , 
supra , 131 S. Ct. at 1442, quoting Hein v. Freedom From Religion 
Found., Inc. , 551 U.S. 587, 599 (2007) (plurality opinion). 

In Flast v. Cohen , 392 U.S. 83 (1968), the Supreme 
Court carved out a "narrow exception" to the rule against 
taxpayer standing. Ariz. Christian Sch. Tuition Org. v. Winn , 
supra , 131 S. Ct. at 1445, quoting Bowen v. Kendrick , 487 U.S. 
589, 618 (1988). Under Flast v. Cohen , supra , a taxpayer will 

have standing when two conditions are met. "The first condition 
is that there must be a 'logical link' between the plaintiff's 
taxpayer status 'and the type of legislative enactment 
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attacked.'" Ariz. Christian Sch. Tuition Orq. v. Winn , supra , 

131 S. Ct. at 1445, quoting Flast v. Cohen , supra , 392 U.S. at 
102. The other condition "is that there must be 'a nexus' 
between the plaintiff's taxpayer status and 'the precise nature 
of the constitutional infringement alleged.'" Ariz. Christian 
Sch. Tuition Org. v. Winn , supra , 131 S. Ct. at 1445, quoting 
Flast v. Cohen , supra , 392 U.S. at 102. A plaintiff's allegation 
of taxpayer standing based on "an abstract injury shared by the 
public" will not suffice, as "a concrete injury" is required. 

Bd. of Educ. v. N.Y. State Teachers Ret. Sys. , 60 F.3d 106, 110 
(2d Cir. 1995) (citations omitted); see also Woods v. Empire 
Health Choice, Inc. , 574 F.3d 92, 96 (2d Cir. 2009) ("Standing 
has been rejected in [taxpayer standing] cases because the 
alleged injury is ... a grievance the taxpayer suffers in some 
indefinite way in common with people generally." ( quoting 
DaimlerChrysler Corp. v. Cuno , 547 U.S. 332, 344 (2006) (internal 

quotation marks omitted)). 

C. Res Judicata and 

Collateral Estoppel 

The common law doctrines of res judicata and collateral 
estoppel are "related but distinct [and] operate to prevent 
parties from contesting matters that they have had a full and 
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fair opportunity to litigate, thereby conserving judicial 
resources and protecting parties from the expense and vexation of 
multiple lawsuits." Marvel Characters, Inc, v. Simon , 310 F.3d 
280, 286 (2d Cir. 2002). Federal law determines the preclusive 
effect of a federal judgment. PRC Harris, Inc, v. Boeing Co. , 

700 F.2d 894, 896 n.l (2d Cir. 1983). 

" Res judicata [or claim preclusion] 4 precludes parties 
from litigating issues 'that were or could have been raised' in a 

prior proceeding." Perez v. Danbury Hosp. , 347 F.3d 419, 426 (2d 

Cir. 2003), guoting Monahan v. N.Y.C. Pep't of Corr, , 214 F.3d 
275, 284-85 (2d Cir. 2000); accord Irish Lesbian & Gay Org. v. 
Giuliani , 143 F.3d 638, 644 (2d Cir. 1998) . "To prove that a 
claim is precluded under this doctrine, 'a party must show that 

(1) the previous action involved an adjudication on the merits; 

(2) the previous action involved the [parties] or those in 

privity with them; [and] (3) the claims asserted in the 
subsequent action were, or could have been, raised in the prior 
action.'" Pike v. Freeman , 266 F.3d 78, 91 (2d Cir. 2001), 

quoting Monahan v. N.Y.C. Pep't of Corr. , supra , 214 F.3d at 284- 

85; see also Allen v. McCurry , supra , 449 U.S. at 94; Burgos v. 

4 Some more modern authorities refer to the doctrines of res 
j udicata and collateral estoppel by the more descriptive terms of 
claim preclusion and issue preclusion, respectively. See Allen 
v. McCurry , 449 U.S. 90, 94 n.5 (1980) . 


19 



























Case: 12-2362 Document: 30 F^gj^9 07/19/2012 668900 219 

Case 1:10-cv-09277-LTS -HBP Document 24 Filed 07/01/11 Page 20 of 39 

Hopkins , 14 F.3d 787, 789 (2d Cir. 1994); Chase Manhattan Bank, 

N.A. v. Celotex Corp. , 56 F.3d 343, 345-46 (2d Cir. 1995); Henik 
v. Labranche , 433 F. Supp. 2d 372, 378 (S.D.N.Y. 2006) (Sweet, 
D.J.); Word v. Croce , 230 F. Supp. 2d 504, 508-09 (S.D.N.Y. 2002) 
(Swain, D.J.). 

"Collateral estoppel, or issue preclusion, prevents 
parties or their privies from relitigating in a subsequent action 
an issue of fact or law that was fully and fairly litigated in a 
prior proceeding." Marvel Characters, Inc, v. Simon , supra , 310 
F.3d at 288; see Boguslavsky v. Kaplan , 159 F.3d 715, 719-20 (2d 
Cir. 1998); see also Comm'r of Internal Revenue v. Sunnen , 333 
U.S. 591, 598 (1948) ("Once a party has fought out a matter in 
litigation with the other party, he cannot later renew that 
duel."). To assert a defense of collateral estoppel 
successfully, a party must establish four elements: (1) the 

identical issue was raised in a previous proceeding; (2) the 
issue was actually litigated and decided in the previous 
proceeding; (3) the party had a full and fair opportunity to 
litigate the issue; and (4) the resolution of the issue was 
necessary to support a valid and final judgment on the merits.'" 
Ball v. A.0. Smith Corp. , 451 F.3d 66, 69 (2d Cir. 2006), quoting 
Purdy v. Zeldes , 337 F.3d 253, 258 & n.5 (2d Cir. 2003); accord 
Uzdavines v. Weeks Marine, Inc. , 418 F.3d 138, 146 (2d Cir. 
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2005); Marvel Characters, Inc, v. Simon , supra , 310 F.3d at 288- 
89. However, collateral estoppel will not be applied where it 
would lead to an unfair result. Parklane Hosiery Co. v. Shore , 
439 U.S. 322, 330-31 (1979) (application of collateral estoppel 
may be unfair where prior litigations have yielded inconsistent 
results); Bear, Stearns & Co. v. 1109850 Ontario, Inc. , 409 F.3d 
87, 91 (2d Cir. 2005) (same). 

The granting of a motion to dismiss on substantive 
grounds is considered a judgment on the merits. See Overview 
Boons, LLC v. United States , 755 F. Supp. 2d 409, 415-16 
(E.D.N.Y. Dec. 13, 2010), guoting Ramirez v. Brooklyn Aids Task 
Force , 175 F.R.D. 423, 426 (E.D.N.Y. 1997) ("It is well- 
established that ' [f]or res judicata purposes, a Rule 12(b) (6) 
dismissal is deemed to be a judgment on the merits.'"). However, 
the preclusive effect of a dismissal for lack of standing is not 
as clear in the Second Circuit. 

A dismissal for lack of standing "is a dismissal for 
lack of subject matter jurisdiction." St. Pierre v. Dyer , 208 
F.3d 394, 400 (2d Cir. 2000) (citations omitted). Courts in the 
Second Circuit have held that "a dismissal for lack of subject 
matter jurisdiction is not an adjudication of the merits, and 
hence has no res judicata effect." St. Pierre v. Dyer , supra , 

208 F.3d at 400; Thompson v. Cnty. of Franklin , 15 F.3d 245, 253 
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(2d Cir. 1994), citing Exchange Nat 1 1 Bank of Chicago v. Touche 
Ross & Co. , 544 F.2d 1126, 1130-31 (2d Cir. 1976); Fiero v. Fin. 

Indus. Regulatory Auth,, Inc. , 606 F. Supp. 2d 500, 510 (S.D.N.Y. 
2009) (Marrero, D.J.). However, courts in this Circuit have also 
held that determinations of standing and other jurisdictional 
issues do give rise to binding res judicata consequences. Mrazek 
v. Suffolk Cnty. Bd. of Elections , 630 F.2d 890, 896 n.10 (2d 
Cir. 1980) ("We note only that the issue of [plaintiffs'] 
standing, by all accounts, has been determined adversely to them 
in the state courts and that decision is binding upon us under 
principles of res judicata" (citation omitted); Ripperger v. A.C. 
Allyn & Co. , 113 F.2d 332, 333-34 (2d Cir. 1940) ("The appellant 

concedes, as he necessarily must on the authorities, that a 
decision in favor of jurisdiction is res judicata and 
invulnerable to collateral attack" (citations omitted)); 

Barclay's Ice Cream Co., Ltd, v. Local No. 757 of Ice Cream 

Drivers and Emp'rs Union , 79 Civ. 1611 (RWS), 1979 WL 1710 at *2 
(S.D.N.Y. Sept. 7, 1979) (Sweet, D.J.) ("[A] finding of lack of 

subject matter jurisdiction is res j udicata as to that particular 
issue in subsequent actions between the parties."); Loucke v. 
United States , 21 F.R.D. 305, 309-10 (S.D.N.Y. 1957) (Herlands, 
D.J.) ("[A] decision on the issue of jurisdiction or venue is res 

j udicata with respect to those issues.") . 
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While these authorities appear to be conflicting, the 

ambiguous use of the term " res judicata " may be one reason for 

the apparently inconsistent holdings. 

[T]he term 'res judicata' has historically been used 
interchangeably to mean either res judicata (also known 
as claim preclusion) or collateral estoppel (also known 
as issue preclusion), see Migra v. Warren City Sch. 
Dist. Bd. of Educ. , 465 U.S. 75, 77 n. 1, 104 S.Ct. 

892, 79 L.Ed.2d 56 (1984) (noting the older practice of 
using res judicata to describe both res judicata and 
collateral estoppel, and noting a more recent tendency 
to apply the label of res judicata only to matters of 
claim preclusion) .... 

Wells Fargo Bank, N.A, v. Diamond Point Plaza Ltd. P'ship , 971 

A.2d 360, 365 (Md. Ct. Spec. App. 2009). In any event, the 
weight of authority outside of this Circuit holds that a 
dismissal for lack of standing collaterally estops subsequent 
suits which present the precise standing issue that was actually 
determined. Brereton v. Bountiful City Corp. , 434 F.3d 1213, 
1218-19 (10th Cir. 2006); Ammex, Inc, v. United States , 384 F.3d 
1368, 1372 (Fed. Cir. 2004); In re V & M Mgmt., Inc. , 321 F.3d 6, 
8-9 (1st Cir. 2003); Harley v. Minn. Mining & Mfg. Co. , 284 F.3d 
901, 909 (8th Cir. 2002); Hooker v. Federal Election Comm'n , 21 
F. App'x 402, 405-06 (6th Cir. 2001) ( per curiam ); Dresser v. 
Backus , 229 F.3d 1142, 2000 WL 1086852 at *1 (4th Cir. Aug. 4, 
2000) (unpublished) ( per curiam ); Perry v. Sheahan , 222 F.3d 309, 
317-18 (7th Cir. 2000); Cutler v. Hayes , 818 F.2d 879, 889 (D.C. 
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Cir. 1987). See also People of Bikini, ex rel. Kili/Bikini/Ejit 
Local Gov. Council v. United States , 77 Fed. Cl. 744, 776 (Fed. 
Cl. 2007) ("Dismissal of a suit for want of federal 
subject-matter jurisdiction, for example, should not bar an 
action on the same claim in a court that does have subject matter 
jurisdiction, but ordinarily should preclude relitiqation of the 
same issue of subject-matter jurisdiction in a second federal 
suit on the same claim ." ( quoting 18 Charles Alan Wright, Arthur 
R. Miller & Edward H. Cooper, Federal Practice & Procedure § 4402 
at 20 (2d ed. 2007) (emphasis added)). 

"It is clear that a dismissal for want of jurisdiction 
does not preclude a second action where subsequent events cure 
the jurisdictional deficiency in the first suit." Bui v. IBP, 

Inc. , 205 F. Supp. 2d 1181, 1188 (D. Kan. 2002), citing Costello 

v. United States , 365 U.S. 265, 284-88 (1961); Perry v. Sheahan , 

supra , 222 F.3d at 318; Dozier v. Ford Motor Co. , 702 F.2d 1189, 
1192 (D.C. Cir. 1983) (Scalia, Cir. J.). However, a number of 

Circuits have held that, following a dismissal for lack of 
standing, a plaintiff is collaterally estopped from relitigating 
the standing issue with facts that were available to him at the 
time of the first action. In re V & M Mgmt., Inc. , supra , 321 
F.3d at 8-9 (affirming bankruptcy court's dismissal of claims of 
fraud, professional malpractice and breach of fiduciary duty on 
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issue preclusion grounds and holding that an appellant's 
"allegations could have been raised in the prior bankruptcy 
proceedings where [his] standing was adjudicated"); Dresser v. 
Backus , supra , 2000 WL 1086852 at *1 (rejecting appellant's 
contention that a prior action presented "different issues than 
the case at bar" where the prior action addressed his standing to 
bring state law tort claims and the case at bar only raised the 
issue of his standing to pursue RICO claims, concluding that the 
two actions "clearly involve common factual issues"); Perry v. 
Sheahan , supra , 222 F.3d at 317-18 (dismissing Section 1983 
action) . 5 See also Hooker v. Federal Election Comm'n , 21 F. App'x 


5 Other Circuits have held that a party is collaterally 
estopped from relitigating other jurisdictional issues with facts 
that were available at the time of the first action. Citizens 
Elecs. Co. v. OSRAM GmBH , 225 F. App'x 890, 893 (Fed. Cir. 2007) 
("[A] plaintiff cannot relitigate a jurisdictional dismissal [for 
failure to plead an actual controversy] by relying upon those 
facts that existed at the time of the first dismissal" (citations 
omitted)); Park Lake Res. Ltd. Liab. v. U.S. Pep't Of Agric. , 378 
F.3d 1132, 1137 (10th Cir. 2004) (affirming dismissal on issue 

preclusion grounds following prior action's dismissal on the 
grounds that claim was not ripe and holding that "[w]e do not 
think that these additional factual allegations should preclude 
the operation of res judicata when these facts were available to 
[the plaintiff] at the time it filed its complaint in [the prior 
litigation],") guoting Magnus Elecs., Inc, v. La Republica 
Argentina , 830 F.2d 1396, 1401 (7th Cir. 1987); Dozier v. Ford 
Motor Co. , supra , 702 F.2d at 1192 & n.4 (affirming dismissal on 
res judicata grounds following prior suit's dismissal for 
inadequate amount-in-controversy and concluding that "proper 
application of res j udicata should require some demonstration 
that the plaintiff is relying upon a new fact or occurrence, and 

(continued...) 
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at 405-06 ("In sum, issue preclusion applies in the present case, 
because the plaintiff is attempting to reassert the same claim 
with unchanged facts supporting his standing. Federal courts 
have used preclusion to bar litigants who had been found to lack 
standing in a prior suit from reasserting the same claim in a 
subsequent suit if the facts presented by the litigants to 
support standing had not changed." (citations omitted)). 

In Perry v, Sheahan , supra , 222 F.3d at 317-18, the 
Seventh Circuit affirmed the dismissal of a Section 1983 action 
on the grounds of issue preclusion where a prior action had been 
dismissed for lack of standing. There, the plaintiff "conceded 
at oral argument that the factual allegations included in Perry 
II did not represent a change in circumstances between Perry I 
and Perry II . Instead, they were facts known when Perry I was 
brought, but that were never included in the complaint." Perry 
v. Sheahan , supra , 222 F.3d at 318. 

The Court stressed that 

[u]nder a system such as that established by the 
Federal Rules of Civil Procedure, which permits liberal 
amendment of pleadings, it does not make sense to allow 


(...continued) 

not merely relying upon those that existed at the time of the 
first dismissal."). See also DaCosta v. United States , No. 
09-558 T, 2010 WL 537572 at *5-*6 (Fed. Cl. Feb. 16, 2010) 
("[T]he newly alleged facts must have arisen after the court's 
dismissal of the first complaint." (citation omitted)). 


26 
















Case: 12-2362 Document: 30 ^9J : ^ 6 07/19/2012 668900 219 

Case 1:10-cv-09277-LTS -HBP Document 24 Filed 07/01/11 Page 27 of 39 

a plaintiff to begin the same suit over and over again 
in the same court, each time alleging additional facts 
that the plaintiff was aware of from the beginning of 
the suit, until it finally satisfies the jurisdictional 
requirements. 

Perry v. Sheahan , supra , 222 F.3d at 318, quoting Magnus Elecs., 
Inc, v. La Republics Argentina , supra , 830 F.2d at 1401. 

D. Application of the Foregoing 

Principles to the Present Case 

Judged by the standards set forth above, I conclude 
that summary judgment should be granted dismissing Hollander's 
claims for lack of subject matter jurisdiction. I need not 
address the dubious merits of his claims, because I conclude -- 
based on the weight of authority discussed above -- that his 
action is barred on the grounds of collateral estoppel. The 
Underlying Action was dismissed for lack of standing ( see Report 
and Recommendation in Hollander v, Inst, for Research on Women & 
Gender at Columbia University , 08 Civ. 7286 (Docket Item 33); 
Order in Hollander v. Inst, for Research on Women & Gender at 
Columbia University , 08 Civ. 7286 (Docket Item 36); Hollander v. 
Inst, for Research on Women & Gender at Columbia Univ, , supra , 

372 F. App'x 140, 2010 WL 1508269 at *1), an issue that Hollander 
attempts to relitigate here. 
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As discussed in Section III.C., defendants must 
establish collateral estoppel through a four-part test, showing 
that (1) the identical issue was raised in a previous 
proceeding; (2) the issue was actually litigated and decided in 
the previous proceeding; (3) the party had a full and fair 
opportunity to litigate the issue; and (4) the resolution of the 
issue was necessary to support a valid and final judgment on the 
merits.'" Ball v. A.O. Smith Corp. , supra , 451 F.3d at 69, 
guoting Purdy v. Zeldes , supra , 337 F.3d at 258 & n.5. 

Hollander's Establishment Clause claims are identical 
to those raised in the Underlying Action, with one distinction: 
in his complaint here, Hollander has expressly alleged his 
standing as a taxpayer as an alternative basis for standing. 
However, when Hollander appealed the Underlying Action to the 
Second Circuit, he raised the issue of taxpayer standing. At 
oral argument, the Second Circuit discussed this issue at length 
with Hollander and defendants. Although Hollander conceded there 
that he never expressly alleged taxpayer standing in the 
complaint in the Underlying Action, he argued that this basis of 
standing should have been implied. The Court of Appeals rejected 
Hollander's assertion of taxpayer standing, holding that 
Hollander had not "made out the requirements for taxpayer 
standing for his Establishment Clause claim." Hollander v. Inst. 
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for Research on Women & Gender at Columbia Univ. , supra , 372 F. 
App'x 140, 2010 WL 1508269 at *1. The foregoing demonstrates 
that the issue of taxpayer standing was raised previously and was 
actually litigated and decided. Hollander had a full and fair 
opportunity to litigate the taxpayer standing issue, and the 
resolution of this issue was necessary to a valid and final 
judgment on the issue of standing. Although not technically "on 
the merits," the Second Circuit's judgment has preclusive effect 
with respect to the specific issue of standing. Mrazek v. 

Suffolk Cnty. Bd. of Elections , supra , 630 F.2d at 896 n.10 
(citation omitted). See also Brereton v. Bountiful City Corp. , 
supra , 434 F.3d at 1218-19; Ammex, Inc, v. United States , supra , 
384 F.3d at 1372; In re V & M Mgmt., Inc. , supra , 321 F.3d at 8- 
9; Harley v. Minn. Mining & Mfg, Co. , supra , 284 F.3d at 909; 
Hooker v. Federal Election Comm'n , supra , 21 F. App'x at 405-06; 
Dresser v. Backus , supra , 229 F.3d 1142, 2000 WL 1086852 at *1; 
Perry v, Sheahan , supra , 222 F.3d at 317-18; Cutler v, Hayes , 
supra , 818 F.2d at 889. 

Hollander's pleading of facts that were previously 
available at the time of the Underlying Action does not defeat 
collateral estoppel. Hollander puts forth no evidence that his 
taxpayer standing is a new development that has occurred 
subsequent to the dismissal of the Underlying Action. On the 
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contrary, he claimed during his appeal of the Underlying Action 
that he had taxpayer standing, and he is merely claiming to 
allege a jurisdictional fact here that he omitted from his prior 
complaint (PI.'s Mem. at 7). As the weight of authority shows, a 
plaintiff is collaterally estopped from relitigating the standing 
issue with facts that were available to him at the time of the 
first action. In re V & M Mgmt., Inc. , supra , 321 F.3d at 8-9; 
Dresser v. Backus , supra , 2000 WL 1086852 at *1; Perry v. 

Sheahan , supra , 222 F.3d at 317-18. 

Hollander's subsequent submission of pay stubs from 
2010 and 2011, which indicate New York State and federal tax 
withholdings, does not change the foregoing analysis. Hollander 
submitted this evidence in his declaration in opposition to the 
motions to dismiss, after he filed his complaint. In the Second 
Circuit, a plaintiff's standing is evaluated "at the time the 
complaint was filed." Robidoux v. Celani , supra , 987 F.2d at 
938. Even if I were to ignore this rule, Hollander asserted that 
he was a New York State and federal taxpayer at the time of the 
first action, as already discussed above. Therefore, these 
subsequent pay stubs do not constitute a "change in 
circumstances" with respect to Hollander's taxpayer standing. 
Perry v. Sheahan , supra , 222 F.3d at 318. Hollander is not 
alleging that he only became a New York State or federal taxpayer 
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following the dismissal of the Underlying Action. He could have 
pleaded similar facts at the time of the first complaint, albeit 
with pay stubs from previous years. 

Hollander argues that a "failure to allege a 
jurisdictional fact will not prevent a subsequent action in which 
the jurisdictional fact is alleged" (Pl.'s Mem. at 6 (citation 
omitted)). But the cases he cites in support of his position do 
not change the foregoing analysis ( see Pl.'s Mem. at 5-6). He 
cites Smith v. McNeal , 109 U.S. 426, 431 (1883), for the 
proposition that a failure to allege a jurisdictional 
prerequisite is no bar where the defect was cured in a subsequent 
pleading. However, in Dozier v. Ford Motor Co. , supra , 702 F.2d 
at 1192-93, the D.C. Circuit concluded that Smith v. McNeal , 
supra , and similar cases that suggested that "any 'defect in 
pleading' may be remedied" should be regarded as "superseded, 
expressing a rule that made sense only in a system where liberal 
amendment of pleading was not permitted." The Court of Appeals 
further noted that Smith v, McNeal had "not been cited by the 
Supreme Court in the century since its issuance." Dozier v. Ford 
Motor Co. , supra , 702 F.2d at 1193. This analysis is consistent 
with the holdings from other Circuits, already discussed above, 
limiting relitigation of jurisdictional defects to situations 
where new facts arise subsequent to a prior action's dismissal. 
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Next, Hollander cites Ripperger v. A.C. Allyn & Co. , 
supra , 113 F.2d at 333-34, for the proposition that failure to 
allege a jurisdictional fact will not prevent a subsequent action 
in which the jurisdictional fact is alleged. I conclude the 
holding in this case actually undercuts his position. As already 
noted above, the Second Circuit stated in Ripperger v. A.C. Allyn 
& Co. , supra , 113 F.2d at 333 "that a decision in favor of 
jurisdiction is res judicata and invulnerable to collateral 
attack" (citations omitted). While the Second Circuit cites 
Smith v. McNeal , supra , in Ripperger , it distinguishes the case. 
Ripperger involved an action against two out-of-state 
corporations for conspiracy to use corporate assets for private 
profit, and a prior action had been dismissed for improper venue. 
In the second action, the plaintiff appealed a district court 
dismissal on the grounds of res judicata. 113 F.2d at 332-33. 

In the second action, the plaintiff alleged that the corporations 
had designated agents for service of process in New York, a fact 
that existed prior to the dismissal of the first action. 113 
F.2d at 333. The Second Circuit held that because the 
designation of the agents "antedated the first suit," there was 
"no change in the facts upon which the venue privilege depends." 
113 F.2d at 334. The Court of Appeals concluded that the legal 
effect of the designation of agents "was a question necessarily 
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involved in the controversy presented by the motions to dismiss 

the first complaint" and that appellant could have proved the 

fact of the designations by affidavit at that time. 113 F.2d at 

334. Thus, the prior dismissal for improper venue was "a 

conclusive determination of that issue between the parties." 113 

F.2d at 334. This holding is entirely consistent with the 

aforementioned cases that hold that jurisdictional defects can 

only be cured with new facts that post-date the prior action's 

dismissal. Therefore, I conclude that this holding actually 

supports defendants' position. 

Next, Hollander cites a footnote in York v. Guaranty 

Tr. Co. of N,Y, , 143 F.2d 503, 519 n.21 (2d Cir. 1944), rev'd on 

other grounds , 326 U.S. 99 (1945), which states: 

As appears from Ripperger v. A. C. Allyn & Co., 2 Cir., 
113 F.2d 332, and Smith v. McNeal, 100 U.S. 426, 3 
S.Ct. 319, 27 L.Ed. 986, a prior decision dismissing a 
suit on the mere pleadings for lack of jurisdiction is 
not a bar to a second suit alleging sufficient 
jurisdictional facts which existed when the first suit 
was pending but which were not therein alleged. Cf. 
Wiggins Ferry Co. v. Ohio & M.R. Co., 142 U.S. 396, 

410, 2 S.Ct. 188, 35 L.Ed. 1055; Sylvan Beach v. Koch, 

8 Cir., 140 F.2d 852, 860; Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 6 Cir., 121 F. 313, 318. 

I conclude that this footnote is not controlling 

authority, but rather dicta. "Dictum generally refers to an 

observation which appears in the opinion of a court which was 

unnecessary to the disposition of the case before it." Hormel 
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Foods Corp. v. Jim Henson Productions, Inc. , 73 F.3d 497, 508 (2d 

Cir. 1996) (citations and internal quotation marks omitted). 
"Dicta of course have no precedential value." Beneficial Nat'1 
Bank v. Anderson , 539 U.S. 1, 17 (2003) (citation omitted). The 

footnote qualifies as an observation which was unnecessary to the 
disposition of that case. The United States Supreme Court, 
before reversing York v. Guaranty Tr. Co. of N.Y. , supra , on 
other grounds, stated that the Second Circuit's holding was that 
"in a suit brought on the equity side of a federal district 
court[,] that court is not required to apply the State statute of 
limitations that would govern like suits in the courts of a State 
where the federal court is sitting even though the exclusive 
basis of federal jurisdiction is diversity of citizenship." 
Guaranty Tr. Co. of N.Y. v. York , supra , 326 U.S. at 101. 

Additionally, I have not found any subsequent case 
citing the footnote in York . Moreover, as already discussed, the 
cases relied upon in the York footnote are of questionable help 
to Hollander. The Ripperger appellant was unable to avoid res 
judicata because his only purportedly new allegation with respect 
to venue "antedated the first suit." Ripperger v. A.C. Allyn & 

Co. , supra , 113 F.2d at 334. And at least one Circuit regards 
Smith v. McNeal , supra , as superceded. See Dozier v. Ford Motor 
Co. , supra , 702 F.2d at 1192-93. 
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Finally, the overwhelming majority of Circuits that 
have addressed this issue since York have concluded that a 
plaintiff is collaterally estopped from relitigating a 
jurisdictional defect — including standing -- with facts that 
were available to him at the time of the first action. Citizens 
Elecs. Co. v. OSRAM GmBH , supra , 225 F. App'x at 893; Park Lake 
Res. Ltd. Liab. v. U.S. Pep't Of Agric. , supra , 378 F.3d at 1137; 
In re V & M Mgmt., Inc. , supra , 321 F.3d at 8-9; Dresser v. 

Backus , supra , 229 F.3d 1142, 2000 WL 1086852 at *1; Perry v. 
Sheahan , supra , 222 F.3d at 317-18; Dozier v. Ford Motor Co. , 
supra , 702 F.2d at 1192 & n.4. * * * * * 6 For these reasons, I decline to 


6 It appears that only one Circuit has held that a 

jurisdictional defect may be cured by restating facts which 
existed prior to dismissal of the initial case. In Mann v. 
Merrill Lynch, Pierce, Fenner & Smith , 488 F.2d 75, 76 (5th Cir. 

1973) ( per curiam ), the district court dismissed a complaint 

"alleging wrongs sounding in contract" for failure to properly 

allege diversity jurisdiction. The Fifth Circuit held that this 
dismissal did not preclude a new suit where allegations of 
diversity jurisdiction were properly pled, as the original suit 
was dismissed "basically because requisite jurisdictional 
allegations were missing." Mann v. Merrill Lynch, Pierce, Fenner 

& Smith , supra , 488 F.2d at 76. Two Circuits have subsequently 
examined the holding in Mann and declined to adopt its reasoning. 
Dozier v. Ford Motor Co. , supra , 702 F.2d at 1193 n.7 (concluding 
that the requirement of a showing that facts occurred subsequent 
to the original dismissal in order to cure a jurisdictional 
defect "makes more sense"); Magnus Elecs., Inc, v. La Republica 
Argentina , supra , 830 F.2d at 1401 (comparing Dozier and Mann and 
concluding that " Dozier [was] the better reasoned result"). See 
also 18 Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, 
Federal Practice & Procedure § 4436 at 159 n.18 (2d ed. 2007) 

(continued...) 
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adopt the reasoning from this footnote. Thus, Hollander's 
taxpayer standing argument fails. 

In addition to his taxpayer standing argument, 

Hollander also alleges non-economic standing — which he 
previously alleged in the Underlying Action Complaint. This 
ground for standing was previously litigated and decided in the 
Underlying Action by Judge Kaplan, who adopted Judge Fox's Report 
and Recommendation and dismissed for lack of standing. Judge Fox 
held that there was no "injury in fact" since the plaintiffs 
there were neither enrolled in the Women's Studies program nor 
denied an opportunity to enroll, and he also held that any 
alleged injury stemming from the absence of a Men's Studies 
program was not concrete and particularized (Report and 
Recommendation at 8-9). The Second Circuit affirmed the 
dismissal "for substantially the reasons stated in Judge Fox's 
thorough Report and Recommendation as adopted by the district 
court." Hollander v. Inst, for Research on Women & Gender at 
Columbia Univ. , supra , 372 F. App'x 140, 2010 WL 1508269 at *1. 
Hollander had a full and fair opportunity to litigate the non¬ 
economic standing issue, and the resolution of this issue was 


6 (...continued) 

("The treatment of the problem in the Mann case is not so 
thorough that it can be relied upon as the final word."). 
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also necessary to a valid and final judgment on the issue of 
standing. As already discussed, a judgment on the issue of 
standing has preclusive effect with respect to that issue. 

Therefore, I conclude that plaintiff's lack of standing 
is established by the judgment in the Underlying Action and that 
the doctrine of collateral estoppel precludes plaintiff from 
relitigating the issue here. Because I reach this conclusion, I 
need not address the other arguments Hollander raised in his 
opposition memo with respect to the plausibility standard of 
pleading. There are no genuine issues of material fact, and 
defendants are entitled to summary judgment as a matter of law. 

IV. Conclusion 

Accordingly, for all the foregoing reasons, I 
respectfully recommend that defendants' motions for summary 
judgment be granted. 

V. Obj ections 

Pursuant to 28 U.S.C. § 636(b)(1)(C) and Rule 72(b) of 
the Federal Rules of Civil Procedure, the parties shall have 
fourteen (14) days from receipt of this Report to file written 
objections. See also Fed. R. Civ. P. 6(a). Such objections (and 
responses thereto) shall be filed with the Clerk of the Court, 
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with courtesy copies delivered to the Chambers of the Honorable 

Laura Taylor Swain, United States District Judge, 500 Pearl 

Street, Room 755, and to the Chambers of the undersigned, 500 

Pearl Street, Room 750, New York, New York 10007. Any requests 

for an extension of time for filing objections must be directed 

to Judge Swain. FAILURE TO OBJECT WITHIN FOURTEEN (14) DAYS WILL 

RESULT IN A WAIVER OF OBJECTIONS AND WILL PRECLUDE APPELLATE 

REVIEW. Thomas v. Arn . 474 U.S. 140, 155 (1985); United States 

v. Male Juvenile . 121 F.3d 34, 38 (2d Cir. 1997); IUE AFL-CIO 

Pension Fund v. Herrmann . 9 F.3d 1049, 1054 (2d Cir. 1993); Frank 

v. Johnson . 968 F.2d 298, 300 (2d Cir. 1992); Wesolek v. Canadair 

Ltd. . 838 F.2d 55, 57-59 (2d Cir. 1988); McCarthy v. Manson . 714 

F.2d 234, 237-38 (2d Cir. 1983) (per curiam). 

Dated: New York, New York 

July 1, 2011 


Respectfully submitted, 



HENRY PFTMAN 

United States Magistrate Judge 


Copies transmitted to: 

Mr. Roy D. Hollander, Esq. 

Law Office of Roy D. Hollander 

545 East 14th Street 

New York, New York 10009 
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l NITF.D STATES DISTRICT COL RT 
SOI THER\ DISTRICT OF NEW YORK 

ROY DEN HOLLANDER. 

PlaintifT, 



1 


. M/CTRONICALLY FILED 


' r.OC*: 


date rnn>. 3 i oct 2011. 


No. 10 Civ ‘>277(1 TSMHBP) 


MEMBERS OF THE BOARD OF REGEN TS 
OF THE t NIVF.RSITY OF THE STATE OF 
NEW YORK, in their official and individual 
capacities, c l al 


Defendants. 


-x 


Okhkk 

Plaintiff Roy Den Hollander ("PlaintifT), a Columbia University (the 
'‘University”) alumnus, seeks declaratory and injunctive relief against the Members of the Board 
of Regents of the State of New York. Chancellor of the Board of Regents Merryl If. Tisch. New 
York State Commissioner of the Department of Education David M Steiner, Acting President of 
the New York State Higher Education Services Corporation Elsa Magee, and tinned States 
Secretary of Education Amc Duncan, in their official and individual capacities, and the United 
States Department of Education (collectively. •‘Defendants ’) Plaintiff asserts that it is 
unconstitutional for Defendants to pro\ ide the University with public funding because the 
I inivcrsity’s Women s Studies program promotes a religion of feminism in violation of the 
Establishment Clause of die First Amendment. 

PlaintifT commenced a similar action against Defendants (or their predecessors) 
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and ihc University in 2008 alleging, among other things, that Defendants violated the 
Establishment Clause “by aiding the establishment of the religion Feminism” by funding the 
University’s Women’s Studies Program. Den Hollander v. Inst, for Research on Women & 
Gender at Columbia Umv. (“ Den Hollander 1 ”). No. 08 Civ. 7286 (S.D.N.Y. filed Dec. 1.2008). 
The District Court dismissed Den Flollander I for lack of standing, and the Second Circuit 
affirmed the dismissal. Order. Den Hollander I . \o. 68 Civ 7286 (S.D.N.Y. Apr. 24, 2066), 

ECF No. 36. affd . 372 Fed. Appx. 140 (2d Cir. 2010).) In Den Flollander I . the issue of 
Plaintiffs standing thus was litigated at the District Court level and on appeal. Sec, c.u. . Report 
and Recommendation, Den I lo I lander I . 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009), adopted 
bv. Order, No. 08 Civ. 7286 (S.D.N.Y. Apr. 24. 2009), ECF No. 36. affd . 372 Fed. Appx. 140 
(2d Cir. 2010). 

Defendants moved to dismiss Plaintiffs Complaint in this case. Magistrate Judge 
Harry B. Pitman, to whom the matter was referred for a Report and Recommendation, converted 
Defendants’ motions to dismiss into a motion for summary judgment in accordance with Federal 
Rule of Civil Procedure 12(d). (Order. June 3. 2011, ECF No. 17: sec also Fed. R. Civ P. 

12(d).) On July I, 201 I. Judge Pitman issued a Report and Recommendation (''Report”) 
recommending that summary judgment be granted in favor of Defendants on the ground that 
collateral estoppel precludes this action because Plaintiff previously litigated the issue of his 
standing to bring such a claim. (Report. July 1,2011, ECF No. 24.) Plaintiff filed timely 
objections. Familiarity with the Report and Den Hollander I is assumed. 

In reviewing the Report, the Court “may accept reject, or modify, in whole or in 
part, the findings or recommendations made by the magistrate." 28 U.S.C.A. § 636(b)(l )(C) 
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(West 2006 & Supp. I 2011). 1 lie Court is required to make a de novo determination as to (lie 
aspects of the Report to which specific objections arc made. Lnitcd States v Male Juvenile . 121 
F.3d 34, 38 (2d Cir. 1997). When a party makes only conclusory or general objections, or simply 
reiterates original arguments, the Court reviews the Report only for clear error. See Camardo v. 
Gen. Motors Hourly-Rate Emp. Pension Plan . S06 F. Supp. 380. 382 (W.D.Nl.Y. 1992) (court 
need not consider objections which are frivolous, conclusory. or general, and which constitute a 
rehashing of the same arguments and positions taken in original pleadings): School field v. Dep't 
of Corr. . No. 91 Civ. 1691, 1994 W ; L 119740. at *2 (S.D.N Y. Apr. 6, 1994) (objections slating 
that magistrate judge's decisions are wrong and unjust and which restate facts upon which 
complaint was grounded are conclusory and do not form specific basis for not adopting report 
and recommendation). Objections to a Report must be specific and clearly aimed at particular 
findings in the magistrate judge's proposal, such lltat no party be allowed a "second bite at the 
apple" by simply re-litigating a prior argument. Cam ardo . 806 f Supp. at 381 82 

Plaintiff raises five objections to the Report. He asserts that the Report: (I) is 
flawed by reliance on “factual inaccuracies”: (2) that Judge Pitman's failure to address res 
judicata was improper; (3) that Judge Pitman erred in holding that collateral estoppel bars 
Plaintiff from asserting taxpayer standing in relation to his Establishment Clause claim because 
the issue of standing was resolved against Plaintiff in Den Hollander 1 : (4) that Plaintiffs "non¬ 
economic'' standing argument is not barred by collateral estoppel and that Judge Pitman’s 
contrary conclusion is marred by reliance on “false facts”; and (5) that Judge Pitman 
"inappropriately relics on cases outside the Second Circuit to override the authority of the Second 
Circuit and U.S. Supreme Court precedents] on the issue of collateral estoppel." (Obj.. July I I. 
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2011. ECFNo.25.) 

The Court lias reviewed de novo the aspects of the Report to which Plaintiffs 
objections are non-conc] usury and not simply reiterations of arguments previously directed to 
Judge Pitman. The Court has reviewed the remainder of the Report for clear error. 


Plaintiffs first objection, that Judge Pitman relied on factual inaccuracies m the 


Report, is unsupported by the record. Plaintiffs second objection, that Judge Pitman did not rule 
whether res judicata applies, is unavailing. When one issue is dispositive of a matter, there is no 
need for the Court to address alternate grounds for disposition. See, e.u. . Stachclbera v. Ponce . 

128 U.S. 686. 691 (U.S. 1888) ("This conclusion is sufficient to dispose of the case, and renders 
it unnecessary to consider other grounds upon which, it is insisted, the decree below should be 
sustained.”). Here, the Report unambiguously recommends dismissal of the entire Complaint on 
the ground of collateral estoppel, making a ruling on res judicata unnecessary. ( See Report 37. 
July 1,2011, ECF No. 24.) 


Plaintiffs third and fourth objections, that collateral estoppel does not apply 


because taxpayer standing and lion-economic standing were not previously litigated, arc similarh 
without merit. Collateral estoppel bars rclitigation of an issue when: (I) the identical issue was 
raised in a previous proceeding; (2) the issue was actually litigated and decided in the previous 
proceeding; (3) the party had a full and fair opportunity to litigate the issue; and (4) resolution of 
the issue was necessary to support a valid and final judgment on the merits of the issue. Ball v. 
A.O. Smith Corn. . 451 F.3d 66, 69 70 (2d Cir. 2006). This Court has previously applied 
collateral estoppel to the issue of standing. See Fulani v. Bcntsen . 862 F. Supp. 1140 (S.D.N V. 


1994). 
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Plaintiff describes the instant case as "a continuation of [his previous] men's 
rights case." (Obj.' 6, July 11 , 2(Jl 1 , ECF No. 25.1 Plaintiffs standing to bring an 
Establishment Clause claim based on government funding of the l mversity. including the 
Women’s Studies program, was litigated in Den Hollander I . S ee, c.u. . Report and 
Recommendation, Den Hollander I . 2009 WI. 1025960 (S.D.N.V. Apr. 15. 2009), adopted by . 
Order, No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 36. affd . 372 Fed. App’x 140 (2d 
Cir. 2010). Both the District Court and the Second Circuit necessarih decided the issue of 
Plaintiffs standing in Den Hollander I . See Order, Den Hollander I . 08 Civ. 7286 (S.D.N.Y 
Apr. 24, 2009), ECF No. 36. affd. 372 Fed. App’x 140 (2d Cir. 2010)). The issue of Plaintiffs 
standing to litigate his Establishment Clause and related claims regarding the University's 
Women's Studies program was decided against him in Den Hollander I . Plaintiffs attempt to 
litigate alternate grounds for standing in this lawsuit is improper and unavailing As the Second 
Circuit has stated. “Itjhe principal virtue of collateral estoppel is self-evident: it promotes judicial 
economy by reducing the burdens associated with revisiting an issue already decided." Securities 
Exch. Coinm'n v. Monarch Funding Corp. . 192 F.3d 295. 303 (2d Cir. 1999) (citing Park lane 
Hosiery Co. v. Shore . 439 C.S. 322, 326 (1979); Gelb v. Royal Globe Ins. Co. . 798 F.2d 38. 44 
(2d Cir. 1986)). Additionally, “when the claims in two separate actions between the same parties 
are the same or are closely related [...] it is unfair to the winning party and an unnecessary 
burden on the courts to allow repeated litigation of the same issue in w'hat is essentially the same 
controversy." United States v. Stauffer Chem. Co. . 464 U.S. 165. 171 (1984) (quoting 
Restatement (Second) of Judgments 28, comment b (I9S2)): Fu lani . 862 F. Supp. at 1151. In 
sum, “a dismissal for lack of subject matter retains some preclusive effect [and | bars those 
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matters that have been actually litigated - typically, the specific jurisdictional issue(s) that 
mandated the initial dismissal.” Lowe v. L'nited States . 70 Fed. Cl. 218. 220 (original emphasis) 
(citing Parklane Hosiery . 430 U.S. at 326 n.5 ("the judgment in the prior suit precludes 
relitigation of issues actually litigated and necessary to the outcome of the first action")). thus, 
collateral estoppel bars Plaintiffs attempt to re-litigate his standing to bring an Establishment 
Clause claim based on government funding of the University. 

Finally, Plaintiff misreads the case law when he objects that the Report relies on 
non-binding decisions “to override the Second Circuit and the U.S. Supreme Court” by applying 
collateral estoppel to his claim. The authorities upon which Plaintiff relies are inapposite to the 
standing question at issue here. The Court has thoroughly reviewed and considered dc novo the 
relevant aspects of the Report and concurs in Judge Pitman's conclusions regarding the scope and 
application of the collateral estoppel doctrine. 

The Court has reviewed the remaining aspects of the Report and finds Judge 
Pitman's analysis free of clear error. The Court adopts the Report in its entirety, and, for the 
reasons stated therein and for the foregoing reasons, summary judgment is granted in favor of 
Defendants. The Clerk of the Court is respectfully requested to enter judgment accordingly and 
to close this case. 


This Older resolves docket entry no. 7. 

SO ORDERED. 

Dated: New York, New York 
October 31,2011 

LAU 

United Slates District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


10 CIVIL 9277(LTS)(HBP) 


-against- 


JUDGMENT 


MEMBERS OF THE BOARD OF REGENTS 
OF THE UNIVERSITY OF THE STATE OF 
NEW YORK, in their official and individual 
capacities, et al.. 

Defendants. 

-X 


Whereas on July 1,2011, the Honorable Henry B. Pitman, United States Magistrate Judge, 


USDCSDW 

document 

ELECTRONIC ALLY FILED 

DOC #:_ 

DATE FILED: f 


to whom this matter was referred, having issued a Report and Recommendation (the “report”) 
recommending that defendants’ motion to dismiss, converted into a motion for summary judgment 


in accordance with Fed. R. Civ. P. 12(b)(d) on June 3,2011 be granted in favor of defendants, and 


the matter having come before the Honorable Laura T. Swain, United States District Judge, and the 
Court, on October 31, 2011, having rendered its Order adopting the report in it s entirety and 
granting summary judgment in favor of defendants, it is, 


ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the 


Court’s Order dated October 31,2011,2011, the Court adopts the report in its entirety and summary 
judgment is granted in favor of defendants’ ;accordingly, the case is closed. 

Dated: New York, New York 

October 31,2011 _ 


THIS DOCUMENT WAS ENTERED 
ON THE DOCKET ON_ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander, Lt. Col. (Ret.) Michael G. Leventhal, and 

Michael P. Schmitt, Esq., Docket No. 

10 CV 9277 

Plaintiffs, (LTS)(HBP)(ECF) 


-against- ESTABLISHMENT 

CLAUSE AMENDED 
COMPLAINT 

Members of the Board of Regents of the University of the State of Jury Demand 

New York, in their official and individual capacities; 

Chancellor of the Board of Regents, Merryl H. Tisch, in her official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

John B. King Jr., in his official and individual capacity; 

Acting President of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual capacity; 

U.S. Department of Education; and 

U.S. Secretary of Education, Ame Duncan, in his official capacity; 

Defendants. 

-x 


I. Introduction 


1. This action seeks declaratory and injunctive relief against the New York State defendants, 
pursuant to the 14 th Amendment and 42 U.S.C. § 1983, and the United States defendants for their 
ongoing violation of the Establishment Clause of the First Amendment to the U.S. Constitution 
by aiding the modern-day religion Feminism in public and private higher educational institutions 
in New York State, such as Columbia University (“Columbia”) and its Institute for Research on 
Women and Gender Studies (“IRWG”) and Hofstra University (“Hofstra”) and its Women’s 
Studies program. 

2. The Chancellor and Members of New York State’s Board of Regents (“Regents”) and the 
Commissioner and the New York State Department of Education (“SED”) require that higher 
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education institutions, such as Columbia and Hofstra, adhere to the religious doctrine of 
Feminism. 

3. Funds appropriated and mandated by the New York State Legislature are used by the 
Regents and SED to carry out their educational policy of inculcating Feminism into New York’s 
higher educational. 

4. The Secretary and the U.S. Department of Education (USDOE) violate the Establishment 
Clause by providing funds to the Regents and SED that are used to enforce the State’s Feminist 
requirements, such as those stated in Equity for Women in the 1990s, Regents Policy and Action 
Plan, Background Paper (1993)(the document contains two papers separately cited as Equity for 
Women, Regents Policy and Action Plan ox Equity for Women, Background Paper). 

5. The Regents and SED expend non-student aid, in particular “Bundy” funds under N.Y. 
Educ. Law § 6401 in support of the inculcation of Feminism by Columbia’s IRWG and Hofstra’s 
Women’s Studies program. The funds are appropriated by the New York State Legislature and 
mandated for higher education. 

6. USDOE expends public funds on non-student aid in the form of awards, contracts, and 
research grants that directly or indirectly support of the inculcation of Feminism at Columbia’s 
IRWG and Hofstra’s Women’s Studies program. The funds are appropriated by the U.S. 
Congress and mandated for higher education. 

7. Columbia’s IRWG and Hofstra’s Women Studies program avowed purposes are to bring 
the doctrine of Feminism to the colleges’ students and the members of their communities. 
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II. Jurisdiction and Venue 

8. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331 
because this action raises federal questions under the First and 14 th Amendments to the U.S. 
Constitution. 

9. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 

P. 4(e)(2)(C), 4(i)(2), 4(0(2)(B) and New York C.P.L.R. § 307(1) & (2)(2). 

10. This Court has venue under 28 U.S.C. 1391(b)(2), (e)(2) & (3). 

III. Parties 

11. Plaintiff Roy Den Hollander is a resident of New York County, N.Y., a citizen of the 
United States, a New York State and federal taxpayer, a member of the Columbia Community as 
an alumnus of the Columbia University Business School, and an attorney admitted to practice 
before this Court. 

12. Den Hollander uses the facilities and services he is entitled to as an alumnus of 
Columbia and is directly affected by the New York State defendants requiring Columbia to 
comply with Feminist precepts and by the State defendants and USDOE using tax dollars to 
directly or indirectly support the propagation of the Feminist doctrine at IRWG. 

13. Plaintiff Michael P. Schmitt is a resident of Port Washington, New York, a citizen of the 
United States, a New York State and federal taxpayer, a member of the Hofstra Community as an 
alumnus of the Hofstra Law School, and an attorney admitted to practice in New York State. 

14. Schmitt uses the facilities and services he is entitled to as an alumnus of Hofstra Law 
School and is directly affected by the New York State defendants requiring Hofstra to comply 
with Feminist precepts and by the State defendants and USDOE using tax dollars to directly or 
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indirectly support the propagation of the Feminist doctrine at Hofstra’s Women’s Studies 
program. 

15. Lieutenant Colonel (Retired) Michael G. Leventhal is a resident of Brooklyn, New York, 
a citizen of the United States who served his country in the military, a New York State and 
federal taxpayer and graduate of the City University of New York Hunter College. 

16. The Regents are responsible within New York State for the supervision of educational 
activities, chartering and controlling higher educational institutions, and presiding over the 
University of the State of New York and New York’s Department of Education, which contains 
within it the Higher Education Services Corporation (“HESC”). N.Y. Educ. Law §§ 101, 207, 
214, 215, 216, 219, 226(4) & 652; NYSED/Board of Regents, http://www.regents.nysed.gov/. 

17. The University of the State of New York is America’s most comprehensive and unified 
educational system, which encompasses all the institutions, both public and private, offering 
education in the State. NYSED/Board of Regents, http://www.regents.nysed.gov/. 

18. The University of the State of New York’s mission is to provide educational programs 
and related services to the residents of the State. N.Y. Educ. Law § 201. 

19. The Regents exercise legislative functions concerning the higher educational system in 
New York State, determine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State. N.Y. Educ. Law § 
207. 

20. Columbia and Hofstra are part of the University of the State of New York. 

21. Through the Regents’ power to suspend the charters of higher educational institutions, 
N.Y. Educ. Law §§ 210 & 215, and its power to register degree granting educational programs 
and curricula, Regents Rule § 13.1, which includes the courses and all of a school’s facilities, 8 
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N.Y.C.R.R. §§ 3.47(a), 50.l(i), 52.1, 52.2, 126.1(d), the Regents control what is taught in 
colleges and universities in the State, the environment in which it is taught, and limit which 
educational programs receive accreditation, and, therefore, non-student State and federal 
funding. 

22. Every four years the Regents develop or update their master plan for higher education in 
New York called the Statewide Plan for Higher Education and review the plan’s implementation 
by higher educational institutions. N.Y. Educ. Law § 237. 

23. In formulating the plan for higher education, the Regents take into consideration the 
master plan of the Commission on Independent Colleges and Universities of New York, which is 
a non-governmental body chartered by the Regents and representing the policy interests of New 
York’s private colleges, such as Columbia and Hofstra. 

24. On information and belief, the Commission has and continues to advocate the 
institutionalization of Feminism in higher education. 

25. The Regents’ Statewide Plans, under N.Y. Educ. Law § 237: 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, 
and establish priorities; and 

c. evaluate the effectiveness of educational programs. 

26. The Regents also periodically issue policy statements to supplement or modify the 
direction that higher educational institutions should take in their programs. NYSED website, 
http://www.highered.nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207. 

27. The Regents preside over SED, which functions as the Regents’ administrative arm in 
carrying out the Regents’ mandates, policies, and plans. N.Y. Educ. Law § 101. 

28. The Regents must approve or authorize all SED’s regulations for effecting the Regents’ 
mandates, policies, and plans. N.Y. Educ. Law § 207. 
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29. SED evaluates and monitors higher educational programs in New York colleges and 
universities, such as Columbia’s IRWG and Hofstra’s Women’s Studies program, in order to 
assure the programs are consistent with the Statewide Plan and Policy Statements formulated by 
the Regents. 8 N.Y.C.R.R. § 52.1(c). 

30. On behalf of the Regents, SED provides direct financial aid to colleges and universities 
under N.Y. Education Law § 6401, known as “Bundy Aid,” which is paid based on the number 
of degrees awarded by a higher educational institution in order to support the operation of that 
institution. It is a “program of direct State aid to qualifying” institutions of higher education. 
McKinney’s 1968 Session Laws, Gov. Rockefeller Statement p. 2380. 

31. “No portion” of “Bundy Aid” can “be used for the religious instruction ... or for the 
advancement or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; see also N.Y. Educ. Law § 
6401(2)(a)(iv). 

32. USDOE establishes policies for federal financial aid to education in order to assist 
institutions of higher learning. 20 U.S.C. § 1070(a)(5). 

33. USDOE regulates the operation of all parties involved in the financing process, 
distributes and monitors federal funds, and enforces equal access to education. USDOE website, 
http://www2.ed.gov/about/what-we-do.html. 

34. On information and belief, USDOE provides awards, contracts, and research grants to 
higher educational institutions. 

35. USDOE delegated to the Regents and SED the responsibility for detennining which 
higher educational institutions in New York State are eligible for federal programs providing 
institutions federal awards, contracts, and research grants. 
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36. On information and belief, USDOE also provides funding to the Regents and SED that 
supports their turning higher education into a Feminist construct. 

IV. Feminism as a Religion 

37. A belief system need not be theistic in nature to be a religion but rather can stem from 
moral or ethical tenets that are held with the strength of traditional religious convictions. 

38. The U.S. Supreme Court has rejected the view that religion is defined solely in terms of 
a Supreme Being by noting that “Buddhism, Taoism, Ethical Culture, Secular Humanism,” and 
other non-theistic belief-systems are religions. 

39. The Equal Employment Opportunity Act, 42 U.S.C. § 2000e(j), defines the term 
“religion” as including “all aspects of religious observance and practice, as well as belief.” 

40. Title VII of the Civil Rights Act of 1964 definition of religion under 29 C.F.R. § 1605.1 
“define[s] religious practices to include moral or ethical beliefs as to what is right and wrong 
which are sincerely held with the strength of traditional religious views.” 

41. Religious beliefs are generally characterized by, among other traits, ultimate ideas; 
metaphysical beliefs; a moral or ethical system; a shared and comprehensive doctrine; and the 
accoutrements of religion, such as founders, prophets, teachers, important writings, keepers of 
knowledge, structure or organization, holidays, and proselytizing. 

42. Five U.S. Courts of Appeals and the U.S. Southern District Court for New York have 
used the following criteria to determine whether a belief system is a religion for purposes of the 
Establishment Clause: (a) most importantly is the nature of the ideas, do they address 
fundamental and ultimate questions having to do with deep and imponderable matters (a court 
must, at least to a degree, examine the content of the supposed religion to detennine whether the 
subject matter it comprehends is consistent with the assertion that it is, or is not, a religion); (b) 
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do the ideas have a broader scope that lay claim to definitive and comprehensive truths; (c) least 
important, does the belief system have formal and external signs such as structure, organization, 
efforts at propagation, and observance of holidays similar to traditional religions. 

43. The Feminist doctrine advanced and aided by the defendants in higher educational 
institutions, such as Columbia and Hofstra: 

a. Provides followers with a faith-based certainty that they are the sole possessors of the 
highest form of truth to the answers of life’s persistent questions even though those truths 
cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives with thought patterns that make possible the 
description of realities, the formulation of beliefs, and the experiencing of inner attitudes, 
feelings, and sentiments. 

c. Provides a conscious push toward an ultimacy and transcendence that provide norms and 
power throughout life. 

d. Indoctrinates theories as to the place in the order of nature for males and females. 

e. Propagates basic attitudes to the fundamental problems of life. 

f. Provides answers on how to deal with certain situations that arise throughout life. 

g. Defines the fundamental concerns for humans in modern day society. 

h. Proselytizes moral codes of right and wrong. 

i. Inculcates comprehensive beliefs on matters ranging from the insignificant through the 
ordinary to the material which are accepted as true, such as the difference between right 
and wrong, good and evil, how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed it should be, purged of the evil elements 
which retard its progress toward the knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a Feminist worldview with tenets for 
comprehension and commandments for conduct. 

l. Mandates a lifestyle that requires a broad system for conduct in all spheres of existence, 
including appropriate acts of volition; correct thinking; and acceptable language, such as 
“issues” for “problems,” and “gender” for “sex” (unless it involves accusations of “sexual 
abuse” against a male). 

m. Advocates beliefs that are based upon a faith to which all else is subordinate and which 
all else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various topics into a comprehensive belief system. 

p. Validates the spirit of its followers with importance, meaning, purpose, and security. 

q. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as Mary 
Wollstonecraft. 
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44. The core of Columbia’s Feminist apple is IRWG with 75 teachers of which only four are 
male and the core of Hofstra’s Feminist fruit is its Women’s Studies Program with 33 faculty 
members of which only two are male. 

45. Under Columbia University Statutes §§ 350 and 351, IRWG is an institute within 
Columbia University that conforms to the policies of appropriate faculty bodies as designated by 
the University President. Institutes have budgets for research expenses, clerical and technician 
help and receive allocations from departmental budgets for other research expenses or salaries. 
The direction of each institute is assigned to a coordinating committee or an administrative 
committee of the University. 

46. IRWG offers a Bachelor of Arts degree in Women’s Studies and a graduate certification 
in Feminist Scholarship. 

47. Hofstra’s Women Studies is an interdisciplinary program in the College of Liberal Arts 
and Sciences with a designated faculty, employees, and budget. It offers a bachelor of arts 
degree in Women’s Studies, internships with approved Feminist organizations, such as the 
Feminist Majority and National Organization of Women, and consciousness raising through 
various events and speeches, 

48. Columbia’s IRWG exists to specifically bring Feminism to the Columbia Community: 

a. IRWG is a well-organized institution with its own budget, mission, goals, and 
structure that places the director on top, followed by administrative officers, 
instructors, and lastly the budding followers. 

b. IRWG’s administrators and teachers preserve and teach Feminist precepts. 

c. IRWG, as it admits, propagates Feminism through its Women’s Studies program 
with lectures, seminars, consciousness indoctrination sessions, publications, 
career preparations, counseling, historical revisionism, propagandizing, and 
unanimity of thought labeled “politically correct.” 

d. IRWG’s website states it “is the locus of interdisciplinary feminist scholarship 
and [feminist] teaching at Columbia University” and “[t]he [Women’s Studies] 
program is intended to introduce students to the long arc of feminist discourse 
about the cultural and historical representation of nature, power, and the social 
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construction of difference. It encourages them to engage the debates regarding 
the ethical and political issues of equality and justice that emerge in such 
discussions. And it links the questions of gender and sexuality to those of racial, 
ethnic, and other kinds of hierarchical difference.” 

e. IRWG exalts certain Feminists to apostle-like status and celebrates certain days of 
the year as important to Feminism. 

49. Hofstra’s Women’s Studies mission is to spread Feminism to the Hofstra Community: 

a. “The mission of women’s studies is ... to study women and gender from feminist 
perspectives,” 

b. “[T]o create an academic community supportive of feminist scholarship and to 
nurture subsequent generations of feminist scholars and activists . . . .” 

c. “To this end, the Women’s Studies Program at Hofstra University seeks to 
educate our campus community about the experiences of women in particular . . . 
through our undergraduate curriculum and co-curricular events.” 

50. In the Feminism inculcated at Columbia’s IRWG and Hofstra’s Women’s Studies, 
scientific differences between the sexes are replaced with the faith-based premise that such 
differences are socially constructed; that is, they result from social programming. 

51. The Regents began promoting this doctrine of socially programmed sex differences 
before the creation of IRWG and Women’s Studies by declaring that “[bjoys and girls leam very 
early in life from their toys, their games, what they see on TV, and the way adults treat them to 
conform to what is considered typical of their sex,” which is reinforced by education. Equal 
Opportunity for Women-A Statement of Policy and Proposed Action, Position Paper No. 14, p. 6 
(1972). 

52. Such a disregard for neuroscience, evolution, biology, and physics makes the belief 
incomprehensible and incorrect—a characteristic of religion, but essential for the Regents and 
SED to justify the continuing imposition of Feminism as the dominant belief system in the 
State’s higher education. 
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53. Feminism and the Regents’ policies avoid the scientific method in that their precepts are 
not the result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

54. Unlike scientific knowledge, Feminism and the Regents’ Feminist policies ignore later 
refinement in the face of new information. The Regents, as did the Catholic Church in the 
Middle Ages, decide which scientific evidence is acceptable and which unacceptable depending 
on whether it supports Feminist doctrine. 

55. For example, the Regents claim that females “do not get the same economic return on 
their education as men.” Equity for Women, Regents Policy and Action Plan. 

56. Females, however, earn more per unit of time worked than males. The average man 
spends 44% more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007, Table A-l, while the 
average woman makes around 77% that of the average man. If the two were paid equally for 
their time actually worked, then the pay for the average woman should be 69.5% that of the 
average man — not 77%. Or put another way, if the two worked the same amount of time, for 
every dollar a male earns, a female makes $1.10. 

57. Feminism and the Regents’ policies claim as unfair that “[t]he percentage of women in 
leadership positions ... continues to reflect a lack of access” to the “Glass Ceiling.” Equity for 
Women, Regents Policy and Action Plan p. 2. 

58. Feminism and the Regents’ policies, however, fail to note the countervailing fact that the 
25 most dangerous occupations in America are 90% occupied by men; males are 20 times more 
likely to be killed or injured on the job; and over all occupations, men suffer 92% of the job 
related deaths while making up less than 50% of the work force. U.S. Department of Labor, 
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Bureau of Labor Statistics, Current Population Survey, Employment and Fatalities by Gender of 
Worker (2006). It’s called the “Tombstone Basement.” 

59. Since men bear greater risks and burdens, fairness requires them to enjoy more of the 
benefits, but the Regents and Feminism ignore this logical principle in order to enforce Feminist 
precepts that provide females with preferential treatment throughout society. 

60. Feminism and the Regents’ policies claim that “[wjhen women and men have 
comparable education and experience, men are often paid more.” Equity for Women , Regents 
Policy and Action Plan pp. 2-3. Once again, this Feminist belief on which New York’s higher 
education has been partly modeled is merely dogma lacking in empirical data. 

61. Never married, college educated males who work full-time make only 85% of what 
comparable females earn. John Leo, Of Men, Women, and Money, (contributing editor U.S. 
News & World Report, citing Dr. Warren Farrell, Why Men Earn More). In 1960 it was 94%. 
1960 U.S. Census of Population. 

62. Feminism and the Regents’ policies foist the belief that “[wjomen in mid-life see a 
greater disparity in their earning.” Equity for Women, Regents Policy and Action Plan p. 3. 

63. Data from the National Longitudinal Survey, however, reveal that females between the 
ages of 18 and 34 have been out of the labor force 27 percent of the time, in contrast to 11 
percent for men, and females ages 45 to 54 who have recently re-entered the workforce after a 
five or 10-year break are competing against men who have had 20 years of continuous 
experience. Denise Venable, Wage Gap Myth. 

64. Feminism and the Regents’ policies assert that female faculty have “mean salaries lower 
than their male counterparts,” Equity for Women, Regents Policy and Action Plan p. 4, while 
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ignoring that among professors who produce an equal number of journal articles, men are likely 
to be paid the same or just slightly less than females. Dr. Warren Farrell, Why Men Earn More. 

65. These are just some of the Feminist beliefs adopted by the Regents as reasons for 
injecting Feminism into their higher education policies and requiring colleges and universities to 
operate in accordance with the Feminist creed. 

V. Standing 

66. History reveals that the Establishment Clause was intended to protect both against 
the kind of governmental encroachment that might lead to the establishment of a national 
religion and against the taxation of citizens in order to support religion. 

Taxpayer Standing 

67. One of the injuries asserted in this action is the use of the three plaintiffs’ New York 
State and U.S. tax dollars for expenditures that violate the Establishment Clause. 

68. The State Legislature was mandated by the State Constitution to create and by 
implication fund the “corporation” named the University of the State of New York. N.Y. 
Constitution, Art. XI § 2. 

69. The State Legislature annually appropriates specific sums to the University of the State 
of New York that the legislative mandate of N.Y. Educ. Law § 237 requires be spent, in part, on 
the formulation and execution of Regent Statewide Plans and policy statements, such as the 
major policy statement Equity for Women, Regents Policy and Action Plan. 

70. The master plans and policy statements are also mandated by N.Y. Educ. Law § 
237(l)(d)(3) to list resources for the execution of the University of the State of New York’s plans 
and policies, including Equity for Women, Regents Policy and Action Plan. 
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71. Such resources are provided out of the specific appropriations for the University of the 
State of New York, 1 and SED serves as the Regents administrative arm expending the designated 
resources to carry out the University of the State of New York’s policies, which includes its 
Equity for Women, Regents Policy and Action Plan that promotes Feminism in higher education. 

72. The plaintiffs challenge the constitutionality of these expenditures. 

73. The plaintiffs also challenge the constitutionality of funds provided by USDOE to the 
Regents and SED that are spent on carrying out the Regents Feminist policies, such as the Equity 
for Women, Regents Policy and Action Plan. 

74. The plaintiffs challenge the constitutionality of State expenditures under N.Y. Education 
Law § 6401 or “Bundy Aid” that directly or indirectly benefit Columbia’s IRWG and Hofstra’s 
Women’s Studies. 

75. Bundy Aid is provided pursuant to statutory mandate from specific legislative 
appropriations and disbursements of New York State taxpayer dollars. These are not general 
appropriations for day-to-day governmental operations. 

76. In addition, the plaintiffs challenge the constitutionality of expenditures that directly or 
indirectly benefit Columbia’s IRWG and Hofstra’s Women’s Studies that are made by USDOE 
pursuant to statutory mandate from specifically authorized appropriations of federal taxpayer 
dollars spent, on information and belief, for various awards, contracts, and research grants. 

77. The State and U.S. statutes involved are not challenged on their face but that the funds 
authorized by the New York Legislature and Congress are being disbursed in a manner that 


1 From a different perspective, the Regents act as the legislature for higher education. N.Y. 

Educ. Law § 207. Funds from State taxpayers are provided to the University of the State of 
New York by the State Legislature. The Regents, acting as a legislature, specifically appropriate 
some of those funds for the implementation of its policy Equity for Women, Regents Policy and 
Action Plan and its Feminist tenets and SED expends those funds to enforce that policy at 
Columbia and Hofstra. 
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advances the religion Feminism in higher education in New York and benefit, directly or 
indirectly, Columbia’s IRWG and Hofstra’s Women’s Studies, both of which are pervasively 
sectarian. 

78. It does not matter that the funding authorized by the State Legislature and Congress 
flows through and is administered by executive agencies because the funds come from programs 
of specific disbursement by the State Legislature and Congress using their taxing and spending 
powers. 

Non-economic Standing 

79. Plaintiffs Den Hollander and Schmitt also assert non-economic standing under the 
Establishment Clause. 

80. For Den Hollander, the inculcation, manifestation, and exposure of Feminism at 
Columbia is offensive to him and makes him very uncomfortable with the result of interfering 
with his use and enjoyment of Columbia as a member of the Columbia Community. 

81. As one pre-discovery indication of the pervasiveness of Feminism at Columbia, the 
following searches by plaintiff Den Hollander on Columbia’s website, 
http://www.columbia.edu/, provided the following results: 

a. “Feminist” yields 6020 references; 

b. “Feminism” yields 1440 references; 

c. “Masculinity” yields 613 references; 

d. “Masculine” yields 586 references; 

e. “Women’s issues” yields 1620 references; and 

f. “Men’s issues” yields 454 references. 

82. Plaintiff Den Hollander uses Columbia for library resources, career networking, e-mail 
services, discussion groups, career support, access to Columbia publications, attending various 
events, discounts and special offers, electronic learning, and pod-casts to listen to the newest 
ideas on campus. 
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83. Plaintiff Den Hollander receives communications from Columbia that enter his home 
through the Internet and U.S. Post which disseminate the offensive orthodoxy of Feminism. 

84. For example, the Fall issue of Columbia Magazine carries the cover story “Stolen Souls” 
about human trafficking. The cover shows two females in silhouette and expounds on the 
horrors of female sex-trafficking with only an oblique reference to trafficking in slave labor for 
construction and agriculture, which primarily affects adult males and young boys. Never 
mentioned, depicted, or even inferred in the seven-page article is the fact that most human 
trafficking is of males for hard labor. Roberts, Carey, Half-Truths About Human Trafficking, 
ifeminists.net, July 11, 2006. Further, the article did not even hint that frequently the alleged 
female sex-victims are ambitious ladies who volitionally migrate for the money. O’Neil, 
Brendan, The Myth of Trafficking, http://www.newstatesman.com/200803270046, March 27, 
2008. 

85. As an alumnus, plaintiff Den Hollander may also take courses in Columbia’s Continuing 
Education auditing program without meeting the qualifications required of the general public and 
prepare for further graduate work through Columbia’s Post Baccalaureate Studies. 

86. Such programs, courses, and studies, however, due to the Regents and SED’s 
requirement that all higher education activities conform to the doctrine of Feminism, assure that 
the plaintiff will encounter and be confronted with unwelcome and offensive Feminist dogma 
from the Columbia administration, professors, counselors, materials, and school activities. 

87. For example, during one seminar at Columbia’s School of International and Public 
Affairs, plaintiff Den Hollander stated that females in underdeveloped countries often view their 
children as human capital to help provide money for the family. The admitted Feminists in the 
seminar immediately engaged in a loudmouth barrage of obloquy and calumny against the 
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plaintiff for criticizing mothers. During the Feminist rant, the assistant professor turned away— 
intimidated. He later apologized to the plaintiff for failing to intervene to keep the discussion on 
a civil level. 

88. Plaintiff Schmitt while attending Hofstra Law School agreed to be President of a campus 
right-to-life organization. Within a week, campus security detained him for questioning. A 
Feminist pro-choice organization falsely accused him of harassing and stalking its members. 

The charges were subsequently dropped when Schmitt counterclaimed against the Feminist 
accusers for filing false charges. 

89. The intimidation for not adhering to Feminist tenets at Hofstra did not stop there. Due to 
the machinations of the dean of the law school, the dean of the entire University demanded that 
Schmitt immediately resign his position with the right-to-life group or be expelled because right- 
to-life was considered hostile to women’s rights as defined by Feminism. 

90. As one pre-discovery indication of the pervasiveness of Feminism at Hofstra, the 
following searches on Hofstra’s website, http://www.hofstra.edu/home/index.html had the 
following results: 

g. “Feminist” yields 438 references; 

h. “Feminism” yields 264 references; 

i. “Masculinity” yields 90 references; 

j. “Masculine” yields 62 references; 

k. “Women’s issues” yields 64 references; and 

l. “Men’s issues” yields 0 references. 

91. The alleged injuries to plaintiffs Den Hollander and Schmitt are not simply 
noncognizable, psychological consequences produced by a fleeting observation of personally 
disagreeable conduct. 
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92. Plaintiffs Den Hollander and Schmitt repeatedly come into direct contact with Feminism 
at their alma maters and the unwelcome observation of the manifestations of Feminism that 
would require them to alter their behavior in order to avoid such. 

93. Plaintiffs Den Hollander and Schmitt are also made to feel that they are unwilling 
participants in a faith not their own when they enter a space dedicated to two separate functions, 
education and inculcating Feminism. 

94. The prevalence of Feminism at Columbia and Hofstra make plaintiffs Den Hollander and 
Schmitt feel as nonadherents, outsiders, and not full members of their respective college 
communities. 

95. For example, when plaintiff Den Hollander brought the Den Hollander I case in 2008, 
Columbia’s student newspaper, the Spectator, requested he write an opinion piece about why he 
filed the case. The Spectator, however, refused to publish the piece stating that it was “hard” on 
females. 

96. Neither Columbia nor Hofstra have a Men’s Studies program, which illustrates 
preferential treatment for the majority, females, without similar assistance to the minority, males, 
which is consistent with Feminist tenets. 

97. For both taxpayer and noneconomic standing, the plaintiffs allege injuries that are both 
“fairly traceable” to the allegedly unlawful conduct of the defendants and “likely to be redressed 
by the requested relief,” since the relief sought is the cessation of the specifically identified and 
alleged unconstitutional conduct. 

VI. The Regents, SEP, and USDOE Aid the Religion Feminism 

The Regents and SED’s higher education policies on their face promote and favor the religion 
Feminism while inhibiting other contradictory viewpoints. 
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98. Since at least 1984, the Regents and SED have abandoned neutrality and acted with the 
intent of endorsing, utilizing, and promoting a particular orthodoxy in higher education—that of 
Feminism. 

99. The Regents and SED in 1984 started to remake higher education in accordance with 
Feminist doctrine that calls for the preferential treatment of females in areas where females were 
already leading males. The Regents required the adoption of Feminist beliefs and policies for 
higher education through their Statewide Plans and Policy Statements. 

100. Previously in 1972, the Regents required that higher education take the lead in 
advancing affirmative action for females in admission to colleges and degrees earned. Equal 
Opportunity for Women-A Statement of Policy and Proposed Action, Position Paper No. 14, pp. 
6-8 (1972). 

101. The Regents’ purpose in 1972 was to balance the number of males and females gaining 
the benefits of higher education, see Regents Statewide Plan 1972, p. 103-04, since females only 
made up 44% of all New York college students, Regents Statewide Plan 1972, p. 103, so in 1972 
the Regents’ policy had a secular purpose. 

102. In 1984, however, when there were already more females attending and graduating 
from New York colleges and universities than males, the Regents’ Statewide Plan still had as a 
top priority increasing the number of females who attended and completed college programs. 
Regents Statewide Plan 1984. 

103. The Regents Major Policy Statement for 1984 also required enhancing the college 
opportunities for females to not only attend college but to give them added assistance at ensuring 
their successful completion even though they were already graduating in higher numbers than 
males. 
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104. In 1988, the Regents Statewide Plan continued the Feminist policy of preferential 
treatment for females by calling for the increased participation of females in underrepresented 
fields even though it would further decrease the number of males receiving college degrees. 
Regents Statewide Plan for 1988. 

105. In 1993, when over 55% of New York State’s college students were female, SED 
ORIS, and females earned 60% of the associate degrees, 54% of the bachelor degrees, and 58% 
of the master’s degrees, New York Annual Educational Summary 1990-91, Table 42, p. 50, the 
Regents published their major policy statement that made Feminism the official doctrine for 
higher education: Equity for Women in the 1990s, Regents Policy and Action Plan, Background 
Paper (1993). The policy is still in effect today. 

106. Equity for Women requires establishing specific goals, indicators of progress, and a 
timetable for action to provide females with additional benefits and more preferential treatment 
in State public and private colleges and universities. It amounts to a “super affirmative action,” 
which is consistent with Feminist doctrine. 

107. Equity for Women creates a “comprehensive plan” and a “plan of action” for which “the 
entire educational community is accountable.” Equity for Women, Regents Policy and Action 
Plan pp. 1, 6. 

108. The Equity for Women, Regents Policy and Action Plan made Feminism the criterion 
for governing educational content, operations, monitoring, and decision making by the Regents, 
SED, HESC, and institutions of higher learning. 

109. The Regents and SED lead and support the continuing execution of the plan, Equity for 
Women, Regents Policy and Action Plan p. 6, which requires “the cooperation of members of 


20 


Case: 12-2362 Document: 30 F^gj:^6 07/19/2012 668900 219 


faculties, boards of trustees ..administrations of... colleges ..as well as ... employers, and 
community members.” Id. p. 6. 

110. Equity for Women guides the SED’s actions with educators, educational institutions, 
and cultural institutions across the State, Equity for Women, Regents Policy and Action Plan p. 
v., and requires SED to give significant weight to the advice provided by the Commissioner’s 
Statewide Advisory Council on Equal Opportunity for Women and Girls, id. p. 6. (There is no 
Council on Equal Opportunity for Men and Boys, which is consistent with Feminist precepts.) 

111. The Regents’ Equity for Women, Regents Policy and Action Plan requires the following 
conformity with Feminist doctrine: 

a. Super affirmative action to increase the number of degrees received by females in those 
areas where they already receive well over 52%. Equity for Women, Regents Policy and 
Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think and act [including speech] in order to achieve” 
super affirmative action goals for females. See id. p. 5. 

c. “Major changes in curriculum and teaching” to accord with “[c]urrent studies about 
learning patterns and the intellectual development of women” that ends up promoting 
female friendly strategies over those helpful to males. Id. p. 2. 

d. The SED staff to re-train faculty in the Feminist view of appropriate sex roles and 
provide “regular monitoring and reinforcement [of that view] in educational settings.” Id. 

p. 6. 

e. The SED staff to conduct “academic program reviews at colleges and universities” in 
order to determine whether gender specific patterns (traditional sex roles that resulted 
from six million years of evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” to increase the number of females enrolled in 
subjects such as mathematics, science, engineering, and computer technology with the 
quota numbers reported to Higher Education Data Systems, id. p. 7, which will further 
decrease the overall number of males graduating college. 

g. “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action Officer 
Id. p. 9. 
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h. Focusing the support networks of colleges and creating others to promote the hiring and 
placement of females, id. p. 9, even though more females than males are hired on 
graduating college. 

i. Developing, supporting, and promoting research on current issues facing females, but not 
males, that will be incorporated into teacher training by SED. Id. p. 10. 

112. The Regents’ Equity for Women , Regents Policy and Action Plan assigned SED the 
“responsibility to monitor progress toward the [above] stated goals,” id. p. 11, which causes an 
excessive entanglement with the religion Feminism. 

113. In 2004, the Regents’ Statewide Plan recognized that a super-majority of all college 
students were female, that females earned 63% of the Master’s degrees and a majority of the 
Doctoral degrees in the State, yet consistent with Feminist doctrine, the Regents showed no 
concern for rebalancing the numbers to achieve equity for men. 2004 Statewide Plan pp. 70, 72 
chart 17. 

114. As a result of the Regents’ enforcing Feminist precepts, today, females make up 58% of 
all New York’s college students, females receive over 55% of the Bachelor degrees, over 63% of 
the Master’s degrees, and over a majority of the Doctoral degrees. SED, ORIS. 

115. By 2016, females will receive 64% of the Associate’s degrees, over 60% of the 
Bachelor’s degrees, 53% of the Professional degrees, and 66% of the Doctoral degrees. National 
Center for Educational Statistics, Digest of Educational Statistics , Table 258. 

116. The Regents and SED, however, continue to enforce the same Feminist policies from 
27 years ago of ginning up the number of female graduates even though males are now the 
overwhelming minority in higher education in the State. 

117. So why is this happening? Because the secular purpose that initially drove equal 
opportunity between the sexes in 1972 has turned into Feminist dogma—a religion that preaches 
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females are the chosen ones deserving of preferential treatment with the result that the 
educational system will continue to focus on providing females benefits while ignoring males. 

118. There’s no other way to explain it. It’s no longer equality, since the results have gone 
far beyond equal treatment by the Regents and SED’s own measures. 

119. Since at least 1984, the Regents and SED have adopted Feminist beliefs in determining 
their educational policies for higher education, and then employed Feminist action plans based 
on those beliefs to create a higher educational system that operates consistent with and 
acceptable to Feminist doctrine while other contrary viewpoints are eliminated. 

120. The Regents and SED have demonstrated a preference for the particular creed 
Feminism and created an impermissible entwinement of religious and civic authority that 
advances Feminism through SED’s comprehensive, discriminating, and continuing surveillance 
of higher educational institutions to assure that administrators and teachers think, speak, and act 
appropriately—the way the Feminists demand. 

121. The power and authority of the Regents and SED have been placed on the side of one 
particular set of believers—Feminists, which in effect forces others to conform to the 
establishment of Feminism or keep silent for fear of reprisals. 

122. This establishment of a State religion in higher education risks the inevitable result of 
government incurring the hatred, disrespect, and even contempt of those who hold contrary 
beliefs. 

123. USDOE, by delegating its college accrediting responsibilities to the Regents, 
knowingly facilitates and aids the Regents and SED’s purpose and divisiveness in advancing 
Feminism. 
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The Regents, SED, and USDOE’s financing has an as applied aiding of the religion 
Feminism at Columbia’s IRWG andHofstra’s Women’s Studies. 

124. Columbia’s IRWG is considered an educational institution under 20 U.S.C. § 

1681 (c)(Title IX) while Hofstra’s Women Studies program is considered an education program 
under 20 U.S.C. § 1687; 34 C.F.R. § 106. 

125. The Regents, SED, and USDOE are responsible for and knowingly provide financing to 
Columbia’s IRWG and Hofstra’s Women’s Studies both of which are subsumed in the Feminist 
mission. 

126. IRWG’s website, under “History of the Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate major, concentrations of several varieties, 
and a graduate certification program” in Feminism while providing a lecture series titled 
“Feminist Intervention.” IRWG website, http://www.columbia.edu/cu/irwag/index.html. 

127. IRWG’s website, under “Programs of Study,” states the Institute provides a 
“theoretically diverse understanding” of Feminism through “courses in feminist theory, inquiry, 
and method....” Id. 

128. The “Undergraduate and Graduate Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and scholarship.” Id. 

129. IRWG’s website, under “Calendar of Events,” lists events centered on Feminism. Id. 

130. According to the IRWG course guide, the Institute’s “[pjrimary courses focus on 
women, gender, and/or feminist or [lesbian] perspectives.” Id. 

131. By its own admission, IRWG is the “locus” of Feminist instruction at Columbia. Id. 

132. Hofstra’s Women Studies program under its “Mission Statement” asserts “The mission 
of women’s studies is ... to study women and gender from feminist perspectives ... to create an 
academic community supportive of feminist scholarship and to nurture subsequent generations of 
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feminist scholars and activists .... To this end, the Women’s Studies Program at Hofstra 
University seeks to educate our campus community about the experiences of women in particular 
. . . through our undergraduate curriculum and co-curricular events.” Women’s Studies website, 
www.hofstra.edu/Academics/colleges/HCLAS/WOMEN/women_mission.html. 

133. All of the functions of Columbia’s IRWG and Hofstra’s Women’s Studies serve the 
Feminist mission by advocating, instructing, promoting, inculcating, supporting, and providing 
training in Feminist doctrine. 

134. Both impose on their faculty, employees, and students a unitary belief system of 
Feminist orthodoxy that dictates thought, speech, and conduct. 

135. Consistent with Feminist precepts, Columbia’s IRWG and Hofstra’s Women’s Studies 
advocate that the civil rights of today’s males be minimized or eliminated not just as punishment 
for the alleged wrongs of their forefathers but to assure the preferential treatment of modem-day 
females in determining the occupants of the prestigious and influential positions in current 
American society and into the indefinite future. 

136. Columbia’s IRWG and Hofstra’s Women’s Studies instruct, train, support, further, 
cultivate, and advocate strategies and tactics for demeaning and abridging the rights of men in 
accordance with Feminist doctrine. 

137. Columbia’s IRWG and Hofstra’s Women’s Studies propagate false Feminist myths 
about males. 

138. Columbia’s IRWG and Hofstra’s Women’s Studies, in accordance with Feminism, 
stereotype males as the primary cause for most, if not all, the world’s ills throughout history. 
Females, on the other hand are credited with inherent goodness. As Dr. Warren Farrell said, 
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“Feminists call it sexism to refer to God as He; they don’t call it sexism to refer to the Devil as 
He.” 

139. Columbia’s IRWG and Hofstra’s Women’s Studies instill the Feminist beliefs that 
males are oppressors and females the victims, and males reap the rewards of society while 
females shoulder the burdens. 

140. Columbia’s IRWG and Hofstra’s Women’s Studies ignored that many more males are 
trafficked for use at hard labor than females are trafficked for sexual activities even when 
assuming the females do not voluntarily travel to obtain high paying sex jobs. Moxon, Steve, 
The Woman Racket: The new science explaining how the sexes relate at work, at play and in 
society, p. 226, Imprint Academic Philosophy Documentation Center, 2008 

141. Columbia’s IRWG and Hofstra’s Women’s Studies propagate the Feminist belief that 
males are responsible for most of the battering between the sexes when females batter males to 
the same extent or more. Martin Fiebert, Annotated Bibliography Assaults by Women, 
Department of Psychology, California State University, www.csulb.edu/~mfiebert/assault.htm. 

142. Columbia’s IRWG and Hofstra’s Women’s Studies follow the Feminist line that hides 
inconvenient facts, such as among the elderly, caretaker wives are most likely to abuse their 
older, sicker husbands, and females worldwide commit more dating violence than their male 
counterparts. 

143. Columbia’s IRWG and Hofstra’s Women’s Studies propagate the Feminist illusion that 
only females sacrifice for others when it is more likely for a man to sacrifice for someone else. 
For instance, all the firefighters and police who died on 9/11 were men, and only 20% of the 
male passengers survived the Titanic while 74% of the females lived. 
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144. Columbia’s IRWG and Hofstra’s Women’s Studies advocate the Feminist precept that 
females should receive preferential treatment at the expense of the violation of men’s rights 
because men are the disposal sex. 

145. Columbia’s IRWG and Hofstra’s Women’s Studies, as does Feminism, justify paternity 
and maturity fraud as well as parental alienation when it benefits a female. 

146. Columbia’s IRWG and Hofstra’s Women’s Studies propagandize the Feminist notion 
that when men are disadvantaged it is solely their fault, such as dying sooner than females, doing 
worse in almost everything in school, being less likely to attend college, paying for children their 
ex-wives have turned against them, being sentenced to more time for the same crime, having to 
register for the draft, or comprising more of the homeless. 

147. Columbia’s IRWG and Hofstra’s Women’s Studies, as does Feminism, advocate the 
punishment of men for speaking as they will and acting as they chose even when such actions do 
not violate any laws. 

148. Columbia’s IRWG and Hofstra’s Women’s Studies cultivate the preconceived Feminist 
judgment that children raised by single mothers do better in comparison to children raised by 
single fathers. 

149. Columbia’s IRWG and Hofstra’s Women’s Studies provide information consistent with 
Feminist doctrine on how females can engage in violence against males, even premeditated 
murder, and escape just punishment by falsely accusing the male of abuse. 

150. Columbia’s IRWG and Hofstra’s Women’s Studies offer only a Feminist curriculum 
that is deficient of texts and instruction providing a countervailing masculine view. 

151. Columbia’s IRWG and Hofstra’s Women’s Studies, consistent with Feminist doctrine, 
exalt females over males in most endeavors except for example dying to defend this country. 
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152. Columbia’s IRWG and Hofstra’s Women’s Studies have a catalogue of Feminist 
activities that penneate them and whatever secular teaching may exist cannot be separate from 
their Feminist missions. 

153. Columbia’s IRWG and Hofstra’s Women’s Studies are pervasively sectarian Feminist 
operations that are partially funded by the State and USDOE. 

154. Since SED has approved and periodically re-approves Columbia’s IRWG and Hofstra’s 
Women’s Studies operations and offerings of degrees, 8 N.Y.C.R.R. §§ 52.1 & 52.2, Columbia 
and Hofstra receive “Bundy Aid” under N.Y. Educ. Law § 6401 for each Women’s Studies 
degree conferred. 

155. Bundy aid benefits both Columbia’s IRWG and Hofstra’s Women’s Studies. 

156. Bundy funding originates from State taxes that the New York Legislature appropriates 
for higher education and mandates the Regents and SED to expend. 

157. From 1996 to 2009, SED has paid to Columbia well over $40 million in Bundy Aid, a 
portion of which benefited IRWG. 

158. On information and belief, during the same period SED paid Hofstra millions of dollars 
in Bundy Aid, a portion of which benefitted Women’s Studies. 

159. On information and belief, Columbia’s IRWG and Hofstra’s Women’s Studies also 
receive from USDOE financial awards, contracts, and research grants appropriated and mandated 
by Congress for higher education. 

160. Whenever government funding flows to an institution in which a substantial portion of 
its functions are subsumed in a religious mission, here Feminism at Columbia’s IRWG and 
Hofstra’s Women’s Studies, the aid is considered to have a principal or primary effect of 
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advancing religion even though the Legislature and Congress designated the funds for secular 
purposes. 

161. Columbia’s IRWG and Hofstra’s Women’s Studies administrators and teachers 
indoctrinate Feminism by supporting and instructing persons in a body of Feminist doctrine or 
principles, initiating persons by means of Feminist doctrinal instruction, imbuing persons with a 
Feminist partisan or ideological point of view, and inculcating Feminism. 

162. On information and belief, State and federal funds that directly or indirectly benefit 
Columbia’s IRWG and Hofstra’s Women’s Studies help indoctrinate Feminism by financing the 
materials used at both and the salaries of employees who administer and daily preside over 
Feminist courses, meetings, lectures, seminars, consciousness raising sessions, publications, 
counseling, and career advising for which the goals are to convince persons to turn their will and 
their lives over to the care of Feminism. 

163. Such governmentally funded activities result in the impermissible governmental 
indoctrination of religion. 

164. Total federal awards to Columbia University in fiscal 2009 were $686,700,000. 
“Awards include all federal assistance entered into directly between the University and the 
federal government” and “pass-throughs, which are not student loans.” Columbia University, 
Notes to Summary Schedule of Expenditures of Federal Awards Year Ended June 30, 2009. 

165. Of the total federal awards to Columbia as of June 2008, $17.6 million originated with 
USDOE, which on information and belief benefited IRWG. 

166. Hofstra received 4.3% of its revenues in 2009 from government grants and contracts. 
President ’s Report 2009. On information and belief, a portion benefitted Hofstra’s Women’s 
Studies. 


29 


Case: 12-2362 Document: 30 


07/19/2012 668900 219 


167. On information and belief, Columbia University invests significant amounts in IRWG 
from the above sources, as does Hofstra with respect to Women’s Studies, which their 
managerial accounting practices will reveal through discovery. 

168. The Regents and SED’s educational policies and funding and USDOE’s funding 
directly enable and endorse the inculcating of Feminism at Columbia and Hofstra. 

VII. Relief Sought 

169. Declare unconstitutional for violating the Establishment Clause and enjoin the State 
defendants’ policies and plans that require the institutionalization of Feminism in higher 
educational institutions, such as Columbia and Hofstra. 

170. Declare that the use of New York State and federal funds to aid Feminism at 
Columbia’s IRWG and Hofstra’s Women Studies violate the Establishment Clause. 

171. Enjoin the State and federal defendants from expending governmental funds that 
benefit Feminism in higher education. 

172. Such other relief as this Court deems just and proper. 

173. The plaintiffs request a jury trial. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on November 19, 2011 in New York, N.Y. 

/S/ 

Roy Den Hollander (RDH 1957) 

Plaintiff and attorney 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917)687-0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 

Plaintiff on behalf of himself and all others 
similarly situated, 


-against' 


Docket No. 

10 CV 9277 
(LTS)(HBP)(ECF) 

AFFIDAVIT IN 
SUPPORT OF MOTIONS 
TO VACATE AND AMEND 


Members of the Board of Regents of the University of the State of 
New York, in their official and individual capacities, et al. 


Defendants. 


x 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, an attorney admitted to practice before this Court and a named 
plaintiff, being duly sworn, depose, and say: 

1. I have first-hand knowledge of the facts and circumstances surrounding this case 
and the matters presented in this affidavit. 

2. The Complaint in this action, Den Hollander II, alleged that “Feminism” is a 
religion and, therefore, it is a violation of the Establishment Clause for New York State’s 
Regents and Department of Education to require all colleges and universities to conform their 
programs, whether educational or otherwise, to Feminism and to use State taxes to enforce such 
conformity. 

3. The Complaint also alleged that the U.S. Department of Education (USDOE) 
violates the Establishment Clause by providing funding to the New York State Regents and 
Department of Education that is used, along with State taxes, to enforce the State’s Equity for 
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Women in the 1990s, Regents Policy and Action Plan (1993), which requires higher education in 
New York State to adhere to the religion Feminism. 

4. The Complaint further alleged that it was unconstitutional for the State and 
USDOE to provide Columbia University with public funding because some of those taxpayer 
dollars directly or indirectly support Columbia’s Institute for Research on Women & Gender 
(“IRWG”), which propagates the religion Feminism. 

5. The Complaint was filed December 13, 2010 and Judge Swain assigned the case 
to Magistrate Judge Pitman. 

6. Defendants filed motions to dismiss, the plaintiff filed an opposition. 

7. Magistrate Judge Pitman converted the motions to dismiss into motions for 
summary judgment. Defendants filed letters opposing the conversion of their motions to dismiss 
to summary judgment motions. 

8. Plaintiff filed a declaration, counter statement to material facts, and memorandum 
in opposition to summary judgment. 

9. Magistrate Judge Pitman issued a Report and Recommendation granting the 
defendants summary judgment by finding that collateral estoppel, or issue preclusion, applied 
because the issue of standing had been litigated as to plaintiff Den Hollander in the prior case 
Den Hollander I. 

10. The plaintiff filed with District Court Judge Swain Objections to Magistrate 
Pitman’s Report and Recommendation. The defendants filed responses to the plaintiffs 
Objections. 
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11. Judge Swain adopted Magistrate Judge Pitman’s Report and Recommendation 


and held that “collateral estoppel bars Plaintiffs attempt to re-litigate his standing to bring an 


Establishment Clause claim_” (Judge Swain’s Order p. 6). 

12. Following the entry of Judge Swain’s Order, plaintiff found two New York State 
residents, both federal and State taxpayers, who were willing to add their names as plaintiffs in 
this suit. 

13. As such, the plaintiff is making these motions to vacate Judge Swain’s Order and 
amend the Complaint. 

14. The Amended Complaint is attached as Exhibit A. 

WHEREFORE, the plaintiff requests this Court to vacate its Order of October 31,2011, 
allow leave to amend the complaint by adding the taxpayer plaintiffs Lieutenant Colonel 
(Retired) Michael G. Leventhal and Michael P. Schmitt, Esq., deleting certain allegations 
pertaining to student aid programs, deleting the request for class certification and such other 
relief as may be just and proper. 



Attorney and plaintiff 
545 East 14 Street, 10D 
New York, NY 10025 
(917) 687 0652 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-x 


ROY DEN HOLLANDER, 


Plaintiff. 




ifuSiX' SLN\' 

locumf:st 

electronically filed 

DOC#: . -- 

DATE T-TLi-Tk M A Y 2 1 2 nT 7 


No. 10 Civ. 9277 (LTS)(HBP) 


MEMBERS of the BOARD of REGENTS 
of the UNIVERSITY of the STATE of NEW 
YORK, in their official and individual 
capacities, et aL 


Defendants. 


-x 

Memorandum Order 

On August 18, 2008, Plaintiff Roy Den Hollander (“Plaintiff’or “Den Hollander”) 
commenced an action in this district (" Den Hollander 1"). asserting that he was a New York State 
resident and an alumnus of Columbia University, but that he was deterred from attending 
continuing education courses at Columbia because lie would be exposed to “Feminist dogma" from 
the university. Sec Den Hollander v. Institute of Research on Women and Gender at Columbia 
University, et al- 08 Civ. 7286 (LAK). He additionally contended that Columbia University’s 
Institute for Research on Women and Gender Studies promotes the "Religion of Feminism." in 
violation of the Establishment Clause. 

On April 15. 2009, Magistrate Judge Kevin Nathaniel Fox issued a Report and 
Recommendation recommending dismissal of Den Hollander I for lack of standing. Sge Den 
Hollander I . 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009). On April 24, 2009, District Judge 
Lewis Kaplan adopted the Report and Recommendation and. on April 16, 2010. the United 
States Court of Appeals for the Second Circuit affirmed Judge Kaplan's decision, based entirely 


lltlliANm* MTN VA< Alt .WI'll 


Version s/21/12 


i 





















Case: 12-2362 Document: 30 

Case 1:10-cv-09277-LTS -HBP 


F^ig^lO 07/19/2012 668900 219 

Document 44 Filed 05/21/12 Page 2 of 2 


on Plaintiffs failure to establish standing. 

Plaintiff subsequently filed the present action (“ Den Hollander 11 "). which was 
referred to Magistrate Judge Henry Pitman for general pre-trial management. Defendants moved 
to dismiss the complaint, and Judge Pitman converted those motions to summary judgment 
motions. Judge Pitman ultimately issued a Report and Recommendation recommending that 
summary judgment be granted on the ground that collateral estoppel precluded Plaintiff from re¬ 
litigating the question of standing. After considering the Report and Recommendation and 
Plaintiffs objections, this Court adopted the Report and Recommendation in its entirety on 
October 31,2011 and entered judgment closing the case that same day. 

Now before the Court is Plaintiff s motion to vacate the October 31,2011, 
judgment and to amend his complaint, principally by adding two new plaintiffs who assert that 
they have taxpayer standing. The Court has considered carefully all the parties’ submissions 
and. for substantially the reasons set forth in pages 5 - 8 of the State Defendants’ Opposition 
Memorandum of Law and pages I - 2 of the Federal Defendants' opposition letter. Plaintiffs 
motion is denied. 


SO ORDERED. 

Dated: New York, New York 
May 21,2012 



United States District Judge 


Mot i.andcr Min Vatatkwpd 


Version 5/21/12 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 

ROY DEN HOLLANDER. 


Plaintiff, 


-against- 10 Civ. 9277 (LTS) (HBP) 

MEMBERS OF THE BOARD OF : 

REGENTS OF THE UNIVERSITY OF ORIGINAL FILED BY E.C.F. 

THE STATE OF NEW YORK, in their : 
official and individual capacities, el al.. 


Defendants. 

-X 


STATE DEFENDANTS’ MEMORANDUM OF LAW IN OPPOSITION 
TO PLAINTIFF'S MOTIONS TO VACATE JUDGMENT 
AND AMEND THE COMPLAINT 


ERIC T. SCHNEIDERMAN 
Attorney General of the 
State of New York 
Attorney for State Defendants 

120 Broadway - 24th Floor 
New York, New York 10271 
(212)416-8634 


CLEMENT J. COLUCCI 
Assistant Attorney General 
Of Counsel 
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D. The Proposed Amendment 

By motion filed on November 21, 2011, plaintiff moves to vacate the October 31, 2011 
judgment and to amend the complaint, mainly for the purpose of adding two additional plaintiffs, 
who assert their potential standing as taxpayers and on other grounds. (PAC, *'*' 67-97) The 
proposed amended complaint also makes some factual allegations concerning the proposed new 
defendants themselves and their grievances', see PAC, *]*] 1,5-7, 13-15, 43-44. 47, 49-50, 88-96, 
125. 132-54, 158-63, 166-68, but, as plaintiff rightly asserts, these new factual allegations make 
no significant change in the theory of the case or the underlying legal issues. (Pltf. Mem., p. 5) 

ARGUMENT 
POINT I 

THERE ARE NO GROUNDS TO VACATE THIS COURT'S ORDER 

Plaintiff correctly states that a party seeking to file an amended complaint after judgment 
has been entered must first have the judgment vacated or set aside pursuant to FRCP 59(e) or 
60(b). 4 See Pltf. Mem., p. 3. citing cases. But having stated the correct rule, plaintiff then fails to 
so much as mention any grounds to vacate or set aside the judgment, id, pp. 3-8. and "|u]nless 
there is a valid basis to vacate the previously entered judgment, it would be contradictory to 
entertain a motion to amend the complaint." National Petrochemical Co. of Iran v. M/T Stolt 


One proposed new defendant, Michael Schmitt, has complaints about the women's 
studies program at his alma mater. Hofstra University, that largelv parallel Mr. Den Hollander’s 
about Columbia's program. See PAC,T] 1, 5-7, 13-14, 43-44,47,49-50, 88-96, 125, 132-54, 
158-63, 166-68. The other proposed new defendant, Michael Leventhal, is identified as a 
taxpayer and an alumnus of Hunter College of The City' University of New York, but does not 
make any further allegations concerning him or the nature of his grievance, if any. (PAC, ^115) 
Because plaintiff has filed his motion within 28 days of the entry of judgment, it is 
properly considered a motion to alter or amend under FRCP 59(e) rather than a motion for relief 
from judgment or order under FRCP 60(b). See 12A C. Wright, et al.. Federal Practice and 
Procedure. Civil , § 1489 (3d ed. 2010). The difference, how ever, is of no practical consequence 
in this case. Compare Fed. R. App. Pro. 4(a)(4)(A)(iv) and (vi) (effects of respective motions on 
time to file appeal). 


5 



Case: 12-2362 Document: 30 F^gj^3 07/19/2012 668900 219 

Case 1:10-cv-09277-LTS-HBP Document 36 Filed 12/05/11 Page 15 of 32 

Sheaf 930 F.2d 240, 245 (2d Cir. 1991). Because there is no such basis, this Court should not 
entertain the proposed amendment. 

"Applications to alter or amend judgments under Federal Rule of Civil Procedure 59(e) or 
for reconsideration under Local Rule 6.3 are evaluated under the same exacting standard." 
Antomarchi v. Consolidated Edison Co., of New York. Inc., 03 Civ. 7735 (LTS), 2011 WL 
253640 at * 1 (S.D.N.Y. Jan. 19, 2011), citing Williams v. New York City Dept, of Corrections, 

219 F.R.D. 78, 83 (S.D.N.Y. 2003). The movant "bears the heavy burden of demonstrating that 
there has been an intervening change of controlling law, that new evidence has become available, 
or that there is a need to correct a clear error or manifest injustice." Id., citing Virgin Airways v. 
Nat'lMediation Bd, 956 F.2d 1245. 1255 (2d Cir. 1992). 

Although plaintiff does not explain on what theory he thinks the judgment ought to be 
vacated — the preliminary step to any amendment -- analysis of the proceedings so far, and the 
proposed amendment, will show that none of the reasons for alteration or amendment of 
judgments applies here. 

Den Hollander I determined that plaintiff lacked standing to pursue this Establishment 
Clause claim. Den Hollander v. Institute for Research on Women & Gender at Columbia 
University, etai. 09-1910-cv, 372 Fed. App'x 140 (2d Cir. 2010). This Court has determined 
that this same named plaintiff -- Roy Den Hollander -- was barred from re-litigating his standing 
and precluded from pursuing this claim even on the basis of a better-articulated theory' of 
standing that, if valid, would have been available to him in Den Hollander I. (Den Hollander II 
Docket Document 29) The most important amendment plaintiff wishes to make is to add two 
new named plaintiffs who. if the allegations of the proposed amended complaint are to be 
believed, can successfully assert taxpayer standing. (PAC,Ti 13, 15, 67-78) But the apparently 
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newly-discovered existence of these potential plaintiffs does not constitute one of the recognized 
reasons for vacating or amending a judgment. 

Plaintiff does not contend that there has been some intervening change in the law. And 
new plaintiffs, even newly-discovered plaintiffs, are not newly-discovered evidence. The 
addition of these new plaintiffs would not cure plaintiffs own lack of standing to pursue these 
claims, and, therefore, would not be grounds to alter the original decision. See U.S. v. Internal'! 
Bhd. of Teamsters, 247 F.3d 370, 392 (2d Cir. 2001) (newlv-discovered evidence must be of the 
sort that would probably have changed the result). Although plaintiff obviously disagrees with 
this Court's October 31, 2011 decision, he does not assert clear error. Finally, plaintiff does not 
identify any manifest injustice. As he admits, the proposed new' plaintiffs are perfectly free to 
bring their own lawsuit in their own names, and, if successful, obtain injunctive and declaratory' 
relief that would benefit not only them, but plaintiff and all others similarly situated. (Pltf. Mem., 
p. 6) The proposed new plaintiffs can, if they choose, avail themselves of Mr Den Hollander’s 
advice or direction in the prosecution of their own law'suit. 

In short, plaintiff has failed to show any reason to alter or amend the judgment. Because 
an alteration or amendment of the judgment is a prerequisite for a post-judgment motion to 
amend, the proposed amendment fails at the threshold and should be denied. 

POINT II 

PLAINTIFF LACKS STANDING TO SEEK AMENDMENT 

Plaintiff has tw ice been adjudicated as lacking standing to pursue this case. See Den 
Hollander v. Institute for Research on Women & Gender at Columbia University, et al.. 09- 
1910-cv, 372 Fed. App'x 140 (2d Cir. 2010) (Den Hollander /); Den Hollander II. Docket 
Document 29. Lacking standing to pursue the case at all, plaintiff necessarily lacks standing to 
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seek amendment, even to add other parties who might have standing, and this Court lacks 
jurisdiction to entertain the motion. See Summit Office Park. Inc. v. United States Steel Corp., 

639 F.2d 1278. 1282-83 (5 ,h Cir. 1981) ("Since there was no plaintiff before the court with a 
valid cause of action, there w as no proper party available to amend the complaint.... Since 
Summit had no standing to assert a claim, it w'as without power to amend the complaint so as to 
initiate a new lawsuit with new' plaintiffs and a new' cause of action."): Zangara v. Travelers 
Indemnity Co. of America, 05 CV 731, 2006 WL 825231 at *3 (N.D. Ohio Mar. 30, 2006) 
("Zangara's lack of standing precludes him precludes him from amending the complaint to 
substitute new plaintiffs and join a new defendant. More precisely, his lack of standing divests 
this Court of subject matter jurisdiction necessary to even consider such a motion."): Turner v. 

First Wisconsin Mortgage Trust, 454 F. Supp. 899,913 (E D. Wis. 1978) ("a plaintiff who 
cannot maintain her own complaint has no right to amend it pursuant to Rule 15 of the Federal 
Rules of Civil Procedure to bring in other parties who will thereafter remain as parties when the 
complaint is dismissed as to the original plaintiff'); Schwartz v. The Olympic. Inc., 74 F. Supp. 

800, 801 (D. Del. 1947) ("Plaintiff also seeks to amend his complaint to bring in other parties 
plaintiff. If he cannot maintain his owti complaint, he has no right to amend it."). 

POINT III 

AMENDMENT SHOULD BE DENIED AS FUTILE BECAUSE 
"FEMINISM" IS NOT A RELIGION AND THE STATE 
DEFENDANTS' ACTIVITIES DO NOT TEND TO ESTABLISH RELIGION 

Leave to amend should be denied w'hen the proposed amendment would be futile. 

Lucente v. IBM Corp, 310 F.3d 243, 258 (2d Cir. 2002): Nellis v. Levitt, 241 F.3d 186, 193 (2d 
Cir. 2001). A proposed amendment is futile when it would not withstand a motion to dismiss 
under Rule 12(b)(6). See Lucente, 310 F.3d at 258; Dougherty v. North Hempstead Board of 
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U.S. Department of Justice 


United States Attorney 
Southern District of New York 


86 Chambers Street, 3 rd Floor 
New York, Ninv York 10007 

December 5, 2011 


BY FACSIMILE (212) 805-0426 
Hon. Laura Taylor Swain 
United States District Judge 
United States District Court 
500 Pearl Street, Suite 755 
New York, New York 10007 

Re: Den Hollander v. Members of the Board of Regents, 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Swain: 

I write on behalf of the United States Department of Education and the Secretary of 
Education (collectively, “the Federal Defendants”) to oppose plaintiff Roy Den Hollander’s 
motion to vacate the judgment and amend the complaint [Docket No. 34]. The Federal 
Defendants respectfully request that the Court accept this letter in lieu of a formal opposition to 
plaintiff’s motion, and enter this letter on the docket. 

This is plaintiffs now-third attempt to craft a complaint that survives the pleadings stage, 
and it is no more successful than his previous attempts. As the Court will recall. Plaintiff 
believes that federal (and state) funding provided for students at Columbia University violates the 
First Amendment’s Establishment Clause because the university has a women’s studies 
department, which teaches about feminism, and feminism — in plaintiffs singular view — is a 
religion. In Plaintiffs first action (“ Hollander 7”), the district court dismissed this action on the 
grounds that Plaintiff lacked standing to prosecute it, and because it was frivolous. See 
Hollander v. Inst, for Research on Women & Gender. , No. 08 Civ. 7286 (LAK) (KNF), 2009 WL 
1025960 (S.D.N.Y. Apr. 15, 2009) (report and recommendation), approved by Order (LAK) 
(S.D.N.Y. Apr. 24, 2009) (unpublished). 1 The Second Circuit upheld the district court’s decision 
on standing alone, and thus did not reach the ffivolousness issue, though the Circuit indicated 
that it shared the district court’s skepticism on the merits of Plaintiffs bizarre theory. Hollander 
v. Inst, for Research on Women & Gender., 372 F. App’x 140, 142 (2d Cir. 2010). 


1 A copy of Judge Kaplan’s unpublished order was previously provided to this Court in 
connection with the Government’s briefing of its motion to dismiss. An additional copy can be 
provided to the Court upon request. 
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Plaintiff then filed the second, instant action (“ Hollander IF), which added further 
allegations regarding his standing. This Court held, however, that the determination of his 
standing in the earlier case was res judicata and could not be relitigated upon new allegations in 
a second action. See [Docket No. 24] (report and recommendation), approved by 2011 WL 
5222912 (S.D.N.Y. Oct. 31, 2011). Judgment was entered dismissing this second action on 
October 31,2011. [Docket No. 30]. 

Plaintiff now seeks to vacate the judgment, pursuant to Federal Rules of Civil Procedure 
59 and 60, so that he can have a third crack at this complaint, by adding two additional plaintiffs. 
This request should be rejected for several reasons. Plaintiffs request does not satisfy the strict 
requirements for reopening a judgment, which are based on the important interest in finality. 

Even if Plaintiff s request were timely, his proposed complaint cannot be accepted because his 
claims plainly would not survive a motion to dismiss, because the addition of new plaintiffs does 
nothing to affect Plaintiffs own standing to bring this action nor does it cure the frivolous nature 
of the allegations themselves. 

As Plaintiff notes, “[a] party seeking to file an amended complaint postjudgment must 
first have the judgment vacated or set aside pursuant to Rules 59(e) or 60(b).” Williams v. 
Citigroup Inc., 659 F.3d 208,213 (2d Cir. 2011) (internal quotation marks and brackets omitted). 
“[Considerations of finality do not always foreclose the possibility of amendment, even when 
leave to replead is not sought until after the entry of judgment.... [I]n view of the provision in 
[Federal Rule of Civil Procedure] 15(a) that leave to amend [a complaint] shall be freely given 
when justice so requires, it might be appropriate in a proper case to take into account the nature 
of the proposed amendment in deciding whether to vacate the previously entered judgment.” Id. 
(citations and internal quotation marks omitted). Thus, a determination of whether to permit 
Plaintiff to vacate the judgment requires an examination of how the Court would consider a 
timely motion to amend his complaint. Here, such a motion, as discussed below, would be 
doomed. 

As numerous courts have held, “Rule 15 does not permit a plaintiff [to] amend [] its 
complaint to substitute a new plaintiff in order to cure the lack of subject matter jurisdiction.” 
United States ex rel. Fed. Recovery Servs., Inc. v. Crescent City E.M.S., Inc., 72 F.3d 447,453 
(5th Cir. 1995); accord Wright v. Dougherty County, 358 F.3d 1352,1356 (11th Cir. 2004) 
(“Where a plaintiff never had standing to assert a claim against the defendants, it does not have 
standing to amend the complaint and control the litigation by substituting new plaintiffs, a new 
class, and a new cause of action.” (internal quotation marks omitted)); In re Enron Corp. Secs., 
Derivative & ERISA Litig., Nos. H-01-3624, H-04-4520, 2011 WL 5967239,12 n.19 (S.D. Tex. 
Nov. 29,2011) (“The general rule is that a plaintiff who lacks standing may not amend a - 
complaint to substitute a new plaintiff to cine a lack of jurisdiction because a plaintiff may not 
create jurisdiction by amendment where none exists.”); Zangara v. Travelers Indem. Co. of Am., 
No. 1:05CV731, 2006 WL 825231, at *3 (N.D. Ohio Mar. 30, 2006) (citing Zurich Ins. Co. v. 
Logitrans, Inc., 297 F.3d 528 (6th Cir. 2002)) (“[Plaintiffs] lack of standing precludes him from 
amending the complaint to substitute new plaintiffs and join a new defendant. More precisely. 
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PRELIMINARY STATEMENT 


Justice Scalia recently contrasted his style of legal interpretation with that of 
a colleague who tries to be true to the values of the Constitution as she applies 
them to a changing world. This imaginary justice goes home for dinner and tells 
her partner what a wonderful day she had. This imaginary justice, Scalia said, 
announces that it turns out ‘“the Constitution means exactly what I think it ought to 
mean! No kidding.’” Associated Press, October 5, 2012. 

Such “activist” employees of the federal judiciary firmly believe all federal 
laws, including the Rules of Civil Procedure, should serve their own sanctimonious 
beliefs in Feminism and Political Correctionalism. 

The same is clearly true of the State’s attorney who in her Preliminary 
Statement, State Brf. pp. 1-2, harps that Feminism is a not a religion and uses as 
authority for such, statements by the powerful made without any reliance on the 
traditional procedure for reaching a decision. It’s the medieval rationale of the 
nobility: “I think so—therefore it is right.” 

The State’s attorney also uses the all too typical Feminist tactic of trying to 
discredit someone’s arguments by pegging him as “disgruntled” and pursuing an 
“antifeminist agenda.” What’s wrong with an “antifeminist agenda,” 
“anticommunist agenda,” “antifascist agenda,” or “anti- 1984 agenda” by a 
“disgruntled” American citizen so long as he fights for the unalienable rights of 
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human beings—even men. Many disgruntled men, including Den Hollander, 
fought in the streets against the Vietnam War. Disgruntled men have fought 
against the abuses of the powerful in the name of justice and human rights 
throughout the history of this country. Such is not a vice and neutrality in the face 
of injustice is not a virtue. 

FACT CORRECTIONS 

The allegations in the Den Hollander II original complaint, App. 14-31, 
about State and USDOE student-aid programs violating the Establishment Clause 
have been withdrawn. (Notice Motion to Vacate-Amend, Docket 33, App. 10). 

The State’s attorney admits the Den Hollander I complaint did not allege 
taxpayer injury, but then asserts it “could be inferred from his allegations about the 
various forms of financial aid that Columbia ... received.” (State Brf. p.5). 
Magistrate Fox and Judge Kaplan, however, did not infer such, since neither ever 
addressed taxpayer injury nor non-economic injury, and the Court of Appeals 
refused to accept that inference. (Transcript, pp.2 3, 5-8, 10 App.81-82, 84-87, 

89). 

USDOE misstates that Magistrate Pitman in Den Hollander II granted 
summary judgment on collateral estoppel “because plaintiff had previously filed a 
materially identical complaint.” (USDOE Brf. p.5). Magistrate Pitman actually 
concluded “that plaintiffs lack of standing is established by the judgment in the 
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Underlying Action [Den Hollander 7] and that the doctrine of collateral estoppel 
precludes plaintiff from relitigating the issue here.” (Pitman’s Report , p.37, 
App.162). 

USDOE’s take on the original Complaint in Den Hollander //tries to 
minimize Den Hollander’s contact with the ubiquitous belief system “Feminism” 
that Columbia’s Women’s Studies program has spread throughout the Columbia 
Community. ( USDOE Brf. p.l 1). Feminism’s prevalence in the Columbia 
Community and Den Hollander’s direct contacts with it are stated in the Complaint 
at App. 109-110. 

The State’s attorney asserts that Den Hollander “makes the remarkable 
assertion that his earlier lawsuit did not result in any adverse standing rulings that 
bind him today.” {State Brf. p. 11). That is remarkably false, since Den 
Hollander’s Brief at p.46 states “collateral estoppel would apply to standing under 
Title IX and Equal Protection.” 

In the State’s Brief at p. 7, the cite should be “J.A. 153-154 and 161-162.” 

STANDARDS OF REVIEW 

Rule 59(e) motion that seeks review of a grant of summary judgment has a 
de novo standard of review. Moore’s Federal Practice , §59.54[4][e], 3 ld ed. 
( 2012 ). 
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The State’s attorney asserts that the “[djenial of postjudgment motions” to 
vacate under Rule 59(e) and amend the complaint are governed by an “abuse-of- 
discretion standard” for which she cites a “summary order,” Jowers v. Family 
Dollar Stores, Inc., 455 F. App’x 100, 101 (2d Cir. 2012). ( State Brf p.9). Local 
Rule 32.1.1(b), however, states that “[rjulings by summary order do not have 
precedential effect.” 

USDOE relies on Schwartz v. Liberty Mat. Ins. Co., 539 F.3d 135, 150-154 
(2d Cir. 2008), which did not involve summary judgment and resulted in this Court 
making a de novo determination over choice of law to decided whether the district 
court’s grant of the 59(e) motion was proper. 

Rule 15 motion relies on Foman v. Davis, 371 U.S. 178 (1962), for 
determining whether a district court properly denied leave for a post-judgment 
amendment. Jin v. Metro. Life Ins. Co., 310 F.3d 84, 101 (2d Cir. 2002). Denial 
must be based on a justifying reason and be consistent with the liberal amendment 
policy. United States on behalf of Maritime Admin, v. Continental Illinois Nat'l 
Bank & Trust Co., 889 F.2d 1248, 1254 (2d Cir. 1989). USDOE’s Brief at p.15 
ignores that “[ojutright refusal to grant the leave without any justifying reason for 
the denial is an abuse of discretion.” Jin at 101 (citing Foman at 182). Den 
Hollander’s Brief pp.26-32 argues the district court failed to provide a justifying 
reason. 
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ARGUMENTS 


Judge Swain adopted wholesale sections of the defendants’ memoranda on 
the post-judgment motions without authoring her own opinion. “[District judges 
should] avoid as far as [they] possibly can simply signing what some lawyer puts 
under [their] noses. These lawyers ... in their zeal and advocacy and their 
enthusiasm are going to state the case for their side in these findings as strongly as 
they possibly can. When these findings get to the courts of appeals they won’t be 
worth the paper they are written on as far as assisting the court of appeals in 
determining why the judge decided the case.” Miranda v. Bennett, 322 F.3d 171, 
177 (2d Cir. 2003)(quoting U.S. v. El Paso Natural Gas Co., 376 U.S. 651, 657 n.4 
(1964)). 

Motion to Vacate under Rule 59(e) 

“When a trial court grants a motion to alter or amend a judgment 
[Rule 59(e)], and the alteration or amendment is substantive, a new 
judgment results; the previous judgment no longer exists.” Moore’s 
Fed. Prac. §59.35 

I. Newly discovered evidence 

Rule 59(e) requires that newly discovered evidence “must have become 
available only after judgment (with the exercise of due diligence) ....” Moore’s 
Fed. Prac. §59.30[5][a], USDOE now, for the first time, accuses Den Hollander of 
lying about using due diligence to find the testimony of two new plaintiffs of 
which he was unaware until after Judge Swain’s Order in Den Hollander II. 
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(USDOE Brf. p.23). USDOE, of course, offers only its speculation that Den 
Hollander is a liar. If this Court wishes, the two plaintiffs will provide affidavits 
that expound on their verified, proposed Amended Complaint about what they will 
testify to and when Den Hollander discovered their willingness to testify. 

II. Manifest injustice 

Despite USDOE’s arguments to the contrary, USDOE Brf. p. 24 n.**, the 
modem-day mantra of “choice” will be denied the two new plaintiffs if they bring 
a plenary action with Den Hollander as their counsel. If “choice” allows females 
to kill incipient human beings—over 50 million since Roe v. Wade —then these 
two men should at least have the right to their choice of counsel in bringing a 
subsequent suit. However, Fulani v. Bentsen, 862 F.Supp. 1140 (S.D.N.Y. 1994), 
and the “activist” judges of the Second Circuit will undoubtedly use collateral 
estoppel to prevent the new plaintiffs from filing a subsequent suit. 

Motion to Amend the Complaint Post-Judgment 

III. Power to amend post-judgment 

“There is a division of authority among the circuits concerning the 
allowance of amendments which involve the adding of parties. 

However, we believe the philosophy underlying the federal rules [has 
been] well expressed by the Supreme Court ... and is controlling: 

‘The Federal Rules reject the approach that pleading is a game of skill 
in which one misstep by counsel may be decisive to the outcome and 
accept the principle that the purpose of pleading is to facilitate a 
proper decision on the merits.’ This purpose is not furthered by giving 
Rule 15 lip service rather than full fealty. Nor is the purpose of the 
federal rules furthered by denying the addition of a party who has a 
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close identity of interest with the old party when ... [there will be no 
prejudice]. The ends of justice are not served when forfeiture of just 
claims because of technical rules is allowed.” 

Travelers Indent. Co. v. U.S. ex rel. Construction Specialties Co., 382 F.2d 
103, 105-06 (10th Cir. 1967)(quoting Conley v. Gibson, 355 U.S. 41, 48 
(1957)). 

The State’s attorney, consistent with the ends of injustice toward men, tries 
to distinguish the seminal case in the Second Circuit for substituting parties— 
Hackner v. Guaranty Trust Co. Of New York, 117 F.2d 95, 98 (2d Cir. 1941), cert, 
denied, 313 U.S. 559 (1941). She first re-labels “substitute[d] parties,” the words 
used by Hackner, with the label “intervenor[s].” State Brf. p.24. She then asserts 
that because Den Hollander made no “motion to intervene,” Hackner does not 
apply. To her it is irrelevant that Den Hollander made a motion to amend, and 
rather fickle of her considering that the State conceded a motion to amend was the 
correct procedure for adding parties. (See State Opposition Motions to Vacate and 
Amend, pp.5-7, Docket 36, App. 11). 

Inconsistency of positions is an old political trick while re-labeling is a 
common Feminist tactic to alter the perception of reality by changing the words 
used to describe it. Hackner is about substituting parties, specifically plaintiffs— 
just as is the proposed amendment in this case. 

USDOE argues that the proposed amendment would not cure Den 
Hollander’s standing; therefore, it is futile. ( USDOE Brf. pp.25-27). In Hackner, 
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the initial plaintiffs’ amended complaint, which was rejected by the district court, 
did not cure their jurisdictional standing either. The Court of Appeals, however, 
allowed the amendment because it substituted a new plaintiff who met the 
jurisdictional amount: 

Since [the new plaintiff] alleges grounds of suit in the federal court, 
the only question is whether or not she must begin a new suit again by 
herself. Defendants’ claim that one cannot amend a nonexistent action 
is purely formal, in the light of the wide and flexible content given to 
the concept of action under the new rules. Actually she has a claim for 
relief, an action in that sense; as the Supreme Court has pointed out, 
there is no particular magic in the way it is instituted. Chisholm v. 

Gilmer , 299 U.S. 99, 102 (1936). 

Hackner at 98. 

USDOE also argues semantics in that Den Hollander’s proposed Amended 
Complaint does not “substitute” parties, but “adds” them. (USDOE Brf p.26). 
Although Rule 15(c)(1)(C) refers only to an amendment that “changes the party,” 
courts and commentators agree that the word “changes” must be interpreted 
sensibly and pragmatically to include the addition of parties. Andujar v. Rogowski, 
113 F.R.D. 151, 154 n.4 (S.D.N.Y. 1986). As for Rule 21, it specifically states a 
court may “add or drop a party.” So even under USDOE’s Clintonesque 
linguistics, the district court could add the two new plaintiffs and then drop Den 
Hollander with the end result being one of substitution. Therefore, all those cases 
that USDOE alleges as not applying do apply. (USDOE Brf. p.26). 
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Whether substituting or adding parties, the proposed Amended Complaint is 

not futile as USDOE wrongly asserts, USDOE Brf. p.25-26, because, as in 

Hackner, the case will continue. Such will avoid the delay, expenses, and judicial 

inefficiency of the two new plaintiffs filing the case again, and will not prejudice 

USDOE or the State, since the same policies of both will be at issue. 

IV. The district court abused its discretion under Foman by failing to provide 
a “justifying reason” for not allowing amendment of the Complaint. 

The State’s attorney and USDOE argue that a justifying reason not to permit 
the amendment is that the taxpayer allegations in the proposed Amended 
Complaint fail because the State and USDOE funds in question are provided 
students who choose how to use those funds. It is called student-aid. (State Brf. 
pp.15-17; USDOE Brf. pp.30-31). The State’s attorney and USDOE got the law 
right but the facts wrong. The proposed Amended Complaint does not allege that 
student-aid violates the Establishment Clause. If the State’s attorney had exercised 
a little more diligence, she would have seen that the proposed Amended Complaint 
alleges the provision of “non-student aid” violates the Establishment Clause. 
(Proposed Amended Complaint, p.2, App.173). USDOE also overlooked this fact. 

The State’s attorney argues that another justifying reason is that the non¬ 
economic injury allegations are “meritless.” Her lack of diligence is showing 
again because she cites to the original Complaint—not the proposed Amended 
Complaint. (State Brf. p. 18). In dealing with post-judgment motions to vacate and 
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amend “it might be appropriate in a proper case to take into account the nature of 
the proposed amendment in deciding whether to vacate the previous judgment.” 
Williams v. Citigroup Inc., 659 F.3d 208, 213 (2d Cir. 2011). The State’s attorney 
took into account the wrong complaint. 

The State’s attorney also argues that granting the amendment would be futile 
because the proposed Amended Complaint would be dismissed on the merits 
anyway, since Feminism is not a religion. (State Brf. p.24). The problem here is 
that she confuses her personal views with the legal requirements of the Supreme 
Court and five other Courts of Appeals. 

Despite her proclamation, State Brf. p. 21, the Supreme Court has rejected 
the view that religion is defined in terms of a Supreme Being by noting that 
“Buddhism, Taoism, Ethical Culture, Secular Flumanism,” and other non-theistic 
belief-systems are religions. Torasco v. Watkins, 367 U.S. 488, 495 n. 11, (1961). 
In two cases, the Supreme Court found that secular beliefs of a purely ethical or 
moral source and content which impose a duty of conscience can function as a 
religion. Welsh v. U.S., 398 U.S. 333, 340 (1970); U.S. v. Seeger, 380 U.S. 163, 
184-85 (1965). 

Altman v. Bedford Cent. School Dist., 45 F.Supp.2d 368, 378, (S.D.N.Y. 
1999), rev’d on other grounds, 245 F.3d 49 (2d Cir. 2001), determined whether a 
belief-system was religion for Establishment Clause proposes by using the analysis 
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from Malnak v. Yogi , 592 F.2d 197, 208-210 (3d Cir. 1979)(Adams, J. concurring). 
Judge Adams’s guidelines have been adopted by the Third, Fourth, Eighth, Ninth, 
and Tenth Circuit Courts of Appeals. The State’s attorney ignores this analysis. 

The Malnak test looks at three indicia: whether the belief-system (1) 
addresses fundamental and ultimate questions having to do with deep and 
imponderable matters, (2) is comprehensive in nature, (3) has formal and external 
signs such as structure, organization, efforts at propagation, and observance of 
holidays. Not all of the indicia need be satisfied for a belief-system to be a 
religion, but in the case of the Feminism inculcated by the State and practiced at 
Columbia and Hofstra—all three are. (Proposed Amended Complaint ^[37-65, 
App.178-184). 

USDOE also argues that under Rule 12(b)(6) the proposed Amended 
Complaint would be dismissed and it is frivolous. ( USDOE Brf. p.27). USDOE, 
however, fails to provide the required analysis for dismissing a complaint on the 
merits under 12(b)(6) as proscribed by Ashcroft v. Iqbal , 556 U.S. 662, 679-81 
(2009) and Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). For that 
analysis, please see Den Hollander Brf. pp.28-29. 

The closest that USDOE comes to the required analysis is its assertion that 
the proposed Amended Complaint provides “no factual allegations” of funds 
provided by Congress for specific USDOE programs that are applied so as to aid 
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the inculcation of Feminism in New York’s higher education. That is simply false 
as the proposed Amended Complaint alleges at ^32-36, 76-78, 123, 125, 159-160, 
162-168, App.177-178, 185-186, 194-195, 199-201. 1 

As for “frivolity,” “[a] court may dismiss a claim as ‘factually frivolous’ if 
the sufficiently well-pleaded facts are ‘clearly baseless’—that is, if they are 
‘fanciful,’ ‘fantastic,’ or ‘delusional.’” Gallop v. Cheney, 642 F.3d 364, 368 (2d 
Cir. 201 l)(citing Denton v. Hernandez, 504 U.S. 25, 32-33 (1992)). 

USDOE relies on Judge Kaplan’s statement in Den Hollander I that 
“Feminism is no more a religion than physics . . . .” ( USDOE Brf. pp.27, 29). 
Whether that statement is fanciful, fantastic, or delusional, this Court can decide. 

USDOE also relies on a number of cases but to no avail. ( USDOE Brf. 
pp.29-30). 

Wisconsin v. Yoder, 406 U.S. 205, 215-16 (1972), stated religion is not 
merely a matter of personal preference, but is shared by an organized group, and 
intimately related to daily living. Yoder cited to Justice Harlan’s concurring 
opinion in Welsh v. U.S., 398 U.S. 333, 353 (1970), that religion is more than 
devotion “to individual principles acquired on an individualized basis”; that it 
involves “shared beliefs by a recognizable and cohesive group.” The Feminism 

1 Some of the allegations are “on infonnation and belief,” which are allowed when the facts are 
within the defendants’ knowledge or control as here. Luce v. Edelstein, 802 F.2d 49, 54 n.l (2d 
Cir. 1986). 
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propagated at Columbia’s IRWG, Hofstra’s Women’s Studies program, and by the 
State is a well organized, far reaching belief system of widely accepted tenets that 
mandate daily activities in how to live, work and relate to others. (Proposed 
Amended Complaint ^[43-65, App.179-184). 

USDOE also uses U.S. v. Meyers, 95 F.3d 1475, 1483 (10th Cir. 1996) and 
Alvarado v. City of San Jose, 94 F.3d 1223, 1230 (9th Cir. 1996) for the 
propositions “that religious beliefs are generally characterized by, [among other 
traits], ‘ultimate ideas,’ ‘metaphysical beliefs,’ a ‘moral or ethical system,’ and the 
‘accoutrements of religion’ ... [that] ‘demonstrate any shared or comprehensive 
doctrine or ‘display any of the structural characteristics or formal signs associated 
with traditional religions.” Meyers includes under accoutrements: 
comprehensiveness of beliefs; founders, prophets, or teachers; important writings; 
keepers of knowledge; structure or organization; holidays; and propagation. 

The proposed Amended Complaint alleges for IRWG, Hofstra’s Women’s 
Studies program and the State’s Equity for Women in the 1990s policy statement 
and its other policy statements, the characteristics cited in Meyers and Alvarado. 
(Proposed Amended Complaint ^43-65, 99-113, App.179-184, 190-193). 
Therefore, by USDOE’s own cited criteria, the proposed Amended Complaint 
alleges the Feminism promoted and financed by the State and financed by USDOE 
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satisfies the requirements of a religion. Of course, USDOE’s cited criteria may be 
frivolous, which is also for this Court to decide. 

In ruling on a frivolity issue, courts need to discern the distinction between 
the “novel”’ and the “frivolous.” Musson Theatrical, Inc. v. Federal Express 
Corp., 89 F.3d 1244, 1248 (6th Cir. 1996). In making that distinction, courts 
should remember that “the law is hardly static—and a federal court has jurisdiction 
to hear claims on the margins of reasonable possibility.” Id. 

Collateral Estoppel 

V. Don’t let the facts get in the way of a good argument. 

The State attorney’s argument that collateral estoppel applies to the issues of 
non-economic and taxpayer injury relies on two foolish assumptions: (1) words 
and their usage do not mean what dictionaries and grammar books say they do, and 
(2) silence about an issue actually means that issue was decided, contra Arnold 
Graphics Indus., Inc. v. Indep. Agent Center, Inc., 775 F.2d 38, 41 (2d Cir 1985). 

For example, the State’s attorney cites to allegations in the Den Hollander I 
Amended Complaint that are part of the Equal Protection and Title IX sections and 
bizarrely asserts Den Hollander really meant those allegations to belong to the 
separate Establishment Clause action. {State Brf. p. 12). She juxtaposes the 
Amended Complaint’s allegations so she can divine out of the silence of 
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Magistrate Fox’s Report and Judge Kaplan’s Order that they actually considered 
and decided non-economic injury when they did not. 

When divination is insufficient, she simply re-writes the words. For 
example, she says the district court found nothing more than “feelings of offense” 
and “subjective offense.” ( State Brf pp.9, 12) The words “feelings” and “offense” 
are not in Magistrate Fox’s Report , and he actually found a “subjective ‘chill’.” 
There’s a big difference and the State’s attorney knows it. She is intentionally 
trying to mislead by creating the impression that the district court reached a 
decision on Establishment Clause non-economic injury when it did not. 

The “subjective chill” quote actually comes from Laird v. Tatum, 408 U.S. 

1, 13-14 (1972): “Allegations of a subjective chill are not an adequate substitute 
for a claim of specific present objective harm or a threat of specific future harm 
....” This is part of the injury analysis of Lujan v. Defenders of Wildlife, 504 U.S. 
555 (1992), which the Court of Appeals used for the discrimination based claims. 
(Second Circuit Summary Order, pp.3-4, App.93-94). It is not part of the non¬ 
economic injury claim under the Establishment Clause, Sullivan v. Syracuse 
Housing Authority, 962 F.2d 1101, 1108 (2d Cir. 1992), nor does it deal with 
taxpayer injury under DeStefano v. Emergency Hous. Group, Inc., 247 F.3d 397, 
405 (2d Cir. 2001), which the Court of Appeals separately cited at p.4, App.94. 
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The State’s attorney argues that she knows what Den Hollander really meant 
despite the words he used. She decrees the taxpayer and non-economic injury 
allegations in the Den Hollander I Amended Complaint are “indistinguishable” 
from those in the Den Hollander II Complaint. (State Brf. p. 10). This despite that 
Judge Calabresi emphasized during oral argument in Den Hollander I that there 
were no allegations of taxpayer standing in the Amended Complaint. (Transcript, 
pp.2- 3, 5-8, 10 App.81-82, 84-87, 89). And despite the fact that non-economic 
injury was never mentioned in oral argument or this Court’s Summary Order — 
only silence. 

Relying on the maxim that anything can be true when the facts are ignored, 
the State’s attorney also says the “Non-economic Standing” section in the Den 
Hollander II Complaint, App. 109-111, is “nearly identical” to the non-economic 
injuries alleged in the Den Hollander I Amended Complaint. (State Brf. p. 13). It 
does not matter to her that there is no “Non-economic Standing” section in the Den 
Hollander I Amended Complaint. It does not matter to her that in the Den 
Hollander 1 Amended Complaint the legally crucial words “offensive,” “offense,” 
“very uncomfortable,” and “discomfort” are not used—but she knows best. She 
knows what Den Hollander really meant despite the words he used because re¬ 
writing the factual history of Den Hollander I is her only chance to have this Court 
uphold a collateral estoppel decision when the courts in Den Hollander I never 
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litigated nor decided the Establishment Clause non-economic injury, and taxpayer 
injury was only considered in the Court of Appeals—but improperly so. 

Further, if the State believed that the issues of non-economic and taxpayer 
injuries were raised and litigated in the district court in Den Hollander I, then why 
did it fail to address those issues in its motion to dismiss before Magistrate Fox. If 
the State believed the issue of non-economic injury was raised and litigated in the 
Court of Appeals, then why did it fail to address that issue in its Brief? To now 
claim that those issues were raised and litigated throughout the Den Hollander I 
proceedings but the State failed to address them makes no sense, unless the State is 
engaged in the type of revisionist history reminiscent of Orwell’s 1984 . 

The State attorney’s zealotry in defending the faithful drive her to illogically 
declare that the district court must have decided the non-economic and taxpayer 
issues; otherwise, the decisions “make[] no sense.” In the real world, court 
decisions do not always make sense, such as Plessy v. Ferguson, 163 U.S. 537 
(1896) or Citizens United v. FEC, 558 U.S. 310 (2010). Still, the State’s attorney 
shrilly proclaims she is right because Magistrate Fox in Den Hollander I cited to 
Valley Forge Christian College v. Americans United for Separation of Church and 
State, 454 U.S. 464, 473 (1982). 

‘ USDOE also asserts that the non-economic injury allegations in Den Hollander II were 
somehow included in the Den Hollander I Amended Complaint. If that were so, then why did 
USDOE fail to address such a material issue in its motion to dismiss? Because the allegations 
are not there. 
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The Valley Forge cite does not deal with taxpayer or non-economic injury 
and quotes, in part, from the secular case U.S. v. SCRAP, 412 U.S. 669, 687 
(1973). The cited part of the Valley Forge opinion reviews the general 
requirements for Article III standing, as Supreme Court cases often do when 
expounding on the law. The cite basically states that general grievances over the 
unconstitutional acts of government do not provide standing, which is how 
Magistrate Fox used it in denying Equal Protection and Title IX standing. The part 
of Valley Forge that applies to taxpayer standing is at 479—not 473 that 
Magistrate Fox cited. True to her dissembling, the State’s attorney willingly 
ignores this. 

While Magistrate Fox and Judge Kaplan may have thought that Den 
Hollander had Establishment Clause standing, we do not know whether they did or 
not and there’s the rub. Ambiguity is insufficient for collateral estoppel to apply. 
{Den Hollander Brf. pp.37-38). The State’s attorney, therefore, tries to spin the 
pleadings and decisions in Den Hollander I to say the tea leaves reveal that non¬ 
economic and taxpayer injury were litigated and decided and properly so from the 
Magistrate to the Court of Appeals. Such irrationality is more befitting seances 
than briefs in the Court of Appeals. 

Another reason the State’s attorney found it necessary to re-write the record 
in Den Hollander I was so she could assert that the Court of Appeals could 
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properly make a decision on taxpayer injury. (State Brf. p. 11). Of course, the 
Court could not because the record on appeal does not address taxpayer or non¬ 
economic injury. Not the Amended Complaint, not the three motions to dismiss, 
not the opposition to the motions to dismiss, not the Magistrate’s Report , and not 
the Judge’s Order ever touch upon non-economic or taxpayer injury. They are all 
silent as to those two fact issues, so the record on appeal provides no basis for a 
decision on them by the Court of Appeals. 

USDOE’s collateral estoppel argument has two themes: (1) Den 
Hollander’s failure to plead non-economic and taxpayer injuries in Den Hollander 
I cannot stop collateral estoppel from applying, and (2) when the courts in Den 
Hollander I used the term “standing” they specifically meant non-economic and 
taxpayer standing under the Establishment clause. 

Theme (1): True, Den Hollander had the opportunity in Den Hollander I to 
allege taxpayer and non-economic injuries, but thanks to the peculiar condition of 
being human, he did not, despite that he is a lawyer, which some may argue means 
he is not human. To deal with this problem of human fallibility, the Federal Rules 
of Civil Procedure were adopted in 1938: 

The Federal Rules reject the approach that pleading is a game of skill 
in which one misstep by counsel may be decisive to the outcome and 
accept the principle that the purpose of pleading is to facilitate a 
proper decision on the merits. 

Conley v. Gibson , 355 U.S. 41, 48 (1957). 
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USDOE states that a party’s failure to raise arguments in a prior case cannot 
prevent collateral estoppel from applying in a subsequent proceeding, USDOE Brf 
p.17, and 

That the magistrate judge and the district court did not address 
plaintiffs specific theory of taxpayer standing, see Br. 35-40, does not 
defeat the application of issue preclusion. Plaintiff could have, but did 
not, make that argument until the Den Hollander I case reached this 
Court [Court of Appeals], and thus it is not surprising that the 
magistrate judge and the district court did not anticipate the argument 
or address it sua sponte. 

(USDOE Brf p. 19). 

Actually, it does matter because whether a fact issue is raised and litigated 
means there is a fight over it in court, and the way parties fight in court is with 
arguments. No argument—no fight, and a fact issue goes uncontroverted. As 
USDOE states, this raises a problem that the unscrupulous will manipulate an 
advantage through piecemeal litigation. Whether or not Den Hollander is ethical, 
it is unlikely he intended this case to carry on for over four years. 

Theme (2): While admitting above that the fact issues of taxpayer and non¬ 
economic injuries were not raised or litigated before Magistrate Fox and Judge 
Kaplan in Den Hollander I, USDOE contradictorily uses semantics to infer they 
were. USDOE’s semantics are that usage of the word “standing” is sufficient to 
satisfy the collateral estoppel requirement that the “precise” and “identical” issues 
of non-economic and taxpayer injuries were previously litigated. “At each stage of 
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the Den Hollander I litigation, the court (if not plaintiff) addressed plaintiffs 
standing to pursue the Establishment Clause claim.” ( USDOE Brf p. 18). 

While use of the word “standing” might include non-economic and taxpayer 
injuries, there are no indications in any of the Den Hollander I courts that it 
necessarily does. Even the Court of Appeals found it necessary to separate 
standing for the “discrimination-based claims” from that for “taxpayer standing.” 
{Summary Order, pp.3-4, App.93-94). Care must be taken to ensure accurate 
identification of the jurisdictional issue resolved in the prior action. Casey v. 
Department of State, 980 F.2d 1472, 1475 n.3 (D.C. Cir. 1992)(“we cannot isolate 
‘the precise issue of jurisdiction’ decided ... therefore [we] assign no preclusive 
weight to the dismissal”). 

While an issue that is distinctly presented in the pleadings and necessarily 
resolved may be reflected in a decision that includes that point, although it may not 
be expressly mentioned in that decision, See Grubb v. Public Utilities Comm'n, 281 
U.S. 470, 477-478 (1930), non-economic and taxpayer injuries were never 
distinctly presented in the Den Hollander I Amended Complaint. 

USDOE also relies on the rule that when the court below has not passed on 
the issue of standing, an appeals court may examine that issue. Thompson v. 
County of Franklin, 15 F.3d 245, 248 (2d Cir. 1994). The case here is 
distinguishable in that Magistrate Fox and Judge Kaplan did pass on the issue of 
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standing for Equal Protection and Title IX—they just failed to address non¬ 
economic and taxpayer standing. 

USDOE then cites to Fabrikant v. French , 691 F.3d 193, 212 (2d Cir. 2012), 
for the proposition that the Court of Appeals could consider the fact issues of non¬ 
economic and taxpayer injuries for the first time on appeal. Fabrikant states that 
“we generally ignore arguments advanced for the first time on appeal (or, as here, 
at oral argument)” unless it concerns a question of law. The issue of injury in fact 
for standing purposes is a fact question not one of law. 

Even were this Court to rule that the Appeals Court in Den Hollander I was 
permitted under the law to decide the issue of taxpayer standing, it still failed to 
decide non-economic standing. When an appeal is taken and the appellate court 
affirms on one ground and does not consider the other, there is no issue preclusion 
with respect to the unreviewed ground, Gelb v. Royal Globe Ins. Co ., 798 F.2d 38, 
45 (2d Cir. 1986)(citations omitted)—unless silence means whatever favors 
adherence to Feminist commandments. 

VI. A fact in existence but not pleaded in a prior case can be used to cure 
standing in a subsequent case. 

Magistrate Pitman held that (1) “a dismissal for lack of standing collaterally 
estops subsequent suits which present the precise standing issue that was actually 
determined” and (2) the “ weight of authority ” from other “Circuits have held that, 
following a dismissal for lack of standing, a plaintiff is collaterally estopped from 
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relitigating the standing issue with facts that were available to him at the time of 
the first action.” (Pitman’s Report pp.23-27, App. 148-149 (emphasis added)). 

Magistrate Pitman applied point (2) to hold that since Den Hollander was a 
taxpayer at the time of filing Den Hollander I and the facts underlying non¬ 
economic injuries existed at that time, his failure to plead them in Den Hollander I 
means he is collaterally estopped from pleading them in Den Hollander II. 
(Pitman’s Report p.29, App. 154). 

The problem with this analysis is fourfold. 

First , point (1) is not satisfied. The “precise standing issue” of non¬ 
economic injury was never “actually determined” by any judge in Den Hollander I 
and the issue of taxpayer injury was never determined in the district court and 
improperly determined in the Court of Appeals. (Den Hollander Brf pp.35-40). 

The following cases used by Magistrate Pitman, unlike here, had the precise 
standing issue decided in an earlier case: Dresser v. Backus, 2000 WL 1086852 
(4th Cir. 2000)(unpublished); Hooker v. Federal Election Comm'n, 21 F. App'x 
402 (6th Cir. 2001)(per curiam); Magnus Elecs., Inc. v. La Republica Argentina, 
830 F.2d 1396 (7 th Cir. 1987); Park Lake Res. Ltd. Liab. v. U.S. Dep't OfAgric., 
378 F.3d 1132 (10th Cir. 2004); DaCosta v. United States, 2010 WL 537572 at *4 
(Fed. Cl. 2010). 
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Second the following cases used by Magistrate Pitman do not involve the 
absence of a jurisdictional fact in a prior pleading that existed at the time the first 
pleading was filed: Parklane Hosiery Co. v. Shore , 439 U.S. 322 (1979); Comm'r 
of Internal Revenue v. Sunnen, 333 U.S. 591 (1948); Ball v. A.O. Smith Corp ., 451 
F.3d 66 (2d Cir. 2006); Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 
2005); Bear, Stearns & Co. v. 1109580 Ont., Inc., 409 F.3d 87 (2d Cir. 2005); 
Purdy v. Zeldes, 337 F.3d 253 (2d Cir. 2003); Marvel Characters v. Simon, 310 
F.3d 280 (2d Cir. 2002); Boguslavsky v. Kaplan, 159 F.3d 715 (2d Cir. 1998); 
Mrazek v. Suffolk Cnty. Bd. of Elections, 630 F.2d 890 (2d Cir. 1980); Harley v. 
Minnesota Mining and Manufacturing Co., 284 F.3d 901 (8 th Cir. 2002); Brereton 
v. Bountiful City Corp., 434 F.3d 1213 (10 th Cir. 2006); Cutler v. Hayes, 818 F.2d 
879 (D.C. Cir. 1987); Ammex, Inc. v. U.S., 384 F.3d 1368 (Fed. Cir. 2004); People 
of Bikini v. United States, 77 Fed. Cl. 744 (Fed. Ct. Cl. 2007); Bui v. IBP, Inc., 205 
F. Supp. 2d 1181(D. Kansas 2002). 

Third , Supreme Court and Second Circuit cases allow Den Hollander to cure 
his failure to allege a jurisdictional prerequisite that existed at the time of the first 
case by pleading such in Den Hollander II. 

The cases are Smith v. McNeal, 109 U.S. 426 (1883); Ripperger v. A. C. 
Allyn & Co., 113 F.2d 332 (2d Cir. 1940), cert, denied, 311 U.S. 695; Yorkv. 
Guaranty Trust Co., 143 F.2d 503 (1944), overruled on other grounds, 326 U.S. 99 
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(this Supreme Court case was later abandoned in Hanna v. Plumer, 380 U.S. 460 
(1965); and Lowe v. U.S., 79 Fed. Cl. 218 (Fed. Ct. Cl. 2007)). 

Smith at 431 held that adding a jurisdictional fact that existed when the first 
suit was filed was sufficient for the second suit: 

“The first suit was therefore dismissed, because the declaration did 
not state the jurisdictional facts upon which the right of the court to 
entertain the suit was brought. In other words, the case was dismissed 
for a defect in pleading. In the present suit the defect of the 
declaration in the first suit is supplied.” 

Magistrate Pitman held that Dozier v. Ford Motor Co., 702 F.2d 1189 (D.C. 
Cir. 1983) overruled Smith because Smith was decided before the Federal Rules of 
Civil Procedure allowed for the liberal amendment of pleadings. (Pitman’s Report 
p.31, App.156). That reasoning is faulty because since 1938 two Second Circuit 
cases have relied on Smith in upholding the defect in pleading cure. York, 143 
F.2d at 518-19 and n.21; Ripperger, 113 F.2d at 333-334. Further, Smith continues 
to be cited as good law by the courts of the Fourth, Sixth, and Seventh Circuits and 
by the Federal Court of Claims. 

Magistrate Pitman re-writes Ripperger to mean “that jurisdictional defects 
can only be cured with new facts that post-date the prior action’s dismissal.” 
(Pitman’s Report p.33, App.158). Ripperger relied on Smith stating that when “the 
first suit was dismissed because the complaint did not allege the requisite 
jurisdictional facts ... the dismissal was held to be no bar to a second suit in the 
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same court in which the complaint did state them.” Ripperger at 333. The Court 
in Ripperger did not allow a second suit because “both complaints [were] alike 
except for [a] non-jurisdictional allegation in the second complaint....” Id. at 333- 
334. 


The following authorities disagree with Magistrate Pitman’s re-writing of 
Ripperger. Kendall v. Overseas Dev. Corp., 700 F.2d 536, 539 (9th Cir. 1983); 
Josephson's Natl Bar Review Centers, Inc. v. Nexus Corp., 359 F. Supp. 1144, 

1146 (N.D. Ill. 1973); Panaview Door & Window Co. v. Van Ness, 135 F. Supp. 
253, 260 (D. Cal. 1955). 

Magistrate Pitman also wrongly declares the following statement in York to 
be dicta: 

“This too should be noted: As appears from Ripperger v. A.C. Allyn & 

Co. and Smith v. McNeal, a prior decision dismissing a suit on the 
mere pleadings for lack of jurisdiction is not a bar to a second suit 
alleging sufficient jurisdictional facts which existed when the first suit 
was pending but which were not therein alleged. Cf. Wiggins Ferry 
Co. v. Ohio & M.R. Co., 142 U.S. 396, 410 (1892); Sylvan Beach v. 

Koch, 140 F.2d 852, 860 (8th Cir. 1944); Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 121 F. 313, 318 (6th Cir. 1903).” 

York, 143 F.2d at 519 n.21. 

Footnote 21 in York is used to support this Court’s decision that the 
jurisdictional holding in a prior case in which the diversity amount was not reached 
would not be used to collaterally estop that issue in York. 


26 



Further, Steele v. Guaranty Trust Co., 164 F.2d 387, 388-89 (2d Cir, 1947), 
and In re Soya Products Co., 112 F. Supp. 94, 97 (S.D.N.Y. 1993), do not treat 
footnote 21 as dicta. 

Magistrate Pitman also ignored Lowe v. U.S., 79 Fed. Cl. 218, which was 
cited by Den Hollander in the district court. Lowe held that collateral estoppel will 
not prevent a subsequent suit based on the same facts if the cure “repair[s] the prior 
jurisdictional defect.” Lowe at 229-30. In Lowe the curable defect exception did 
not apply because the additional fact was irrelevant to the issue of whether the 
court had subject matter jurisdiction. 

Fourth, cases from other circuits allow curing a jurisdictional defect by 
stating facts that existed prior to dismissal of the first action. Mann v. Merrill 
Lynch, Pierce, Fenner & Smith, 488 F.2d 75, 76 (5th Cir. 1973), has been followed 
by two other circuits: Johnson v. Boyd-Richardson Co., 650 F.2d 147, 149 (8th Cir. 
198l)(“[t]he issue here is indistinguishable” from the Mann decision) and Trujillo 
v. Colorado, 649 F.2d 823, 825 (10th Cir. 198l)(this is “[a] case factually close” to 
Mann). In addition, Smith v. Pittsburgh Gage & Supply Co., 464 F.2d 870, 874 
(3 ld Cir. 1972), held “jurisdictional dismissals do not bar further litigation of the 
cause of action when the subsequent complaint cures the jurisdictional defect.” 

The only cases that might support Magistrate Pitman and Judge Swain’s 
position are In re V&MMgmt., Inc., 321 F.3d 6 (1st Cir. 2003); Perry v. Sheahan, 
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222 F.3d 309 (7th Cir. 2000), and Citizens Elecs. Co. v. OSRAM GmBH , 225 F. 
App'x 890, 893 (Fed. Cir. 2007), which cannot not be cited for precedential value. 
So at best, the lower court has two and a half cases from three circuits. 

Den Hollander, however, has eleven cases: two Supreme Court, two Second 
Circuit, one Third Circuit, one Fifth Circuit, one Sixth Circuit, two Eighth Circuit, 
one Tenth Circuit and one Court of Claims. Looks like the weight of authority is 
in Den Hollander’s favor. 

State’s summary judgment request 

The State now requests summary judgment on the issue that Feminism is not 
a religion. {State Brf pp. 19-22). 

Talk about changing one’s mind and wanting another bite of the apple. The 
State had its chance for summary judgment on whether Feminism is a religion 
when Magistrate Pitman converted its motion to dismiss to one for summary 
judgment. (Pitman Order, pp.1-2, App. 123-124). The State opposed the 
conversion and refused to submit additional material. (Letter from Clement 
Colucci to Judge Pitman, June 24, 2011). Asa result, the State has no affidavits, 
verified pleadings, authenticated documents, expert opinions, or other evidence in 
the record. 

Lacking evidence, the State’s attorney tries to rely on the criminal case U.S. 
v. Allen, 760 F.2d 447 (2d Cir. 1985), to argue that this Court can take judicial 
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notice that Feminism is not a religion, since ‘“the conventional, majority view’” 
holds such. {State Brf. p. 19). The problem with this proposition from Allen for 
defining religion is that it is dicta. The Allen Court held there was no aiding of 
religion. It never ruled on whether “nuclearism” was a religion. “[E]ven if 
‘nuclearism’ could be classified as a religion,” the statute in question did not aid 
“nuclearism” because it had a secular purpose and did not have the effect of 
advancing such. Allen, at 451-52. 

In addition, to establish an adjudicative fact by judicial notice requires a 
“high degree of indisputability....” Advisory Committee Note, Fed. R. Evid. 201, 
subdivision (a). That “high degree” does not exist in this case, since both sides are 
in dispute over the core issue of whether Feminism is a religion. 

CONCLUSION 

Both the State’s attorney and USDOE complain that this men’s rights case 

does not deserve another bite at the “apple.” {State Brf. p. 15; USDOE Brf. p.17). 

Why not? The National Organization of Women and other Feminists advocates of 

abortion had numerous bites at the “apple” in NOW v. Scheidler, 765 F. Supp. 937 

(N.D. Ill. 1991). Just because a man did not offer the apple, does not mean he’s 

limited to one bite while the offeror has as many as she wishes. 

Dated: October 30, 2012 
New York, N.Y. 

/S/ Roy Den Hollander 
Roy Den Hollander, Esq. 


29 



Attorney for plaintiffs-appellants 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687 0652 

CERTIFICATE OF COMPLIANCE 

This reply brief complies with the type-volume limitations of Fed. R. App. 
P. 32(a)(7)(B)(ii) by containing 6,984 words, excluding the parts of the brief 
exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

This reply brief complies with the typeface requirements of Fed. R. App. P. 
32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) by using 
Microsoft Word Times New Roman in font size 14. 


30 



Oral Argument Miss Col II April 5, 2013 

Index 

Introduction.1 

Proceedings Below.1 

State Attorney’s Brief.2 

Apologize .2 

Examples rudeness .3 

Motion to Recuse .3 

Disbarment or suspension.5 

Standards of Review.5 

Summary Judgment .5 

Collateral Estoppel .5 

Fed. R. Civ. P. 59(e) motion to vacate .6 

Fed. R. Civ. P. 15 motion to amend .6 

Abuse of Discretion .6 

Clearly Erroneous .7 

Collateral Estoppel.7 

Identical issue fact or law .7 

Not similar .7 

Closely related issues .7 

Not what might have been issues .8 

Issue must be in pleadings .8 

Mere use of evidence insufficient .8 























Cannot be inferred from decision .8 

Errors by district court in Den Hollander II .9 

Record in Den Hollander 1 .9 

Noneconomic standing .9 

Magistrate Fox .10 

Judge Kaplan .10 

Possible Interpretations of District Court Record in Den Hollander I... 11 

If Kaplan’s remarks were dicta or gratuitous, why did he make 
them? .12 

Are you saying this Court is bias? .12 

Court of Appeals .12 

Basis for decision on noneconomic standing here and now .12 

Pervasiveness Feminism at Columbia .13 

Pervasiveness Feminism at Hofstra .14 

Chart of record in Den Hollander I references to taxpayer or non-economic 
injury or standing .14 

Defendants attorneys’ dissembling about the record in Den Hollander 1 .15 

Alternative Grounds .18 

Mistakes by RDH over Magistrate Fox and Judge Kaplan’s holdings .18 

You could have pleaded the issues of non-economic injury and taxpayer 
injury in Den Hollander I by amendment but didn So why should we allow 
you to plead both in this case? 

Curable Defect.19 

Magistrate Pitman ’s off-point cases .19 

Smith v. McNeal , 109 U.S. 426 (1883).20 


ii 






















Ripperger v. A. C. Allyn & Co., 113 F.2d 332 (2d Cir. 1940), cert, denied, 

311 U.S. 95.21 

York v. Guaranty Trust Co., 143 F.2d 503 (1944), overruled on other grounds, 326 
U.S. 99 (this Supreme Court case was later abandoned in Hanna v. Plumer, 

380 U.S. 460(1965)).21 

Lowe v. U.S .„ 79 Fed. Cl. 218. 229. 230 (Fed. Ct. Cl. 2007) .22 

Cases in the Third, Fifth, Eighth, and Tenth Circuits support curing .22 

Summary Magistrate Pitman’s errors .23 

Final Score .23 

Post-Judgment Motions 

Memorandum Order Useless.23 

Vacate.24 

Are you appealing denial of the motion to vacate? .24 

Rule 59(e) .25 

Rule 59(e) motions only apply to decisions on the merits .25 

Rule 60 (b) .26 

Newly discovered evidence .26 

Genesis of new plaintiffs .27 

Manifest Injustice .27 

How do you know that a new suit by the new plaintiffs 
will be barred by collateral estoppel? 

Amend Post-Judgment 

Power of the Court.27 

Why not just bring another case with these two new plaintiffs? .27 

What must come first .28 

Case law in Second Circuit allows amendment to create standing .28 


iii 






















Hackner v. Guaranty Trust Co. Of New York , 117 F.2d 95 (2d Cir. 1941), cert. 


denied, 313 U.S. 559 (1941).28 

State’s dissembling about Hackner .29 

National Maritime Union of America, v. Curran, 87 F. Supp. 423, 425-26 
(S.D.N.Y. 1949).30 

ParkB. Smith, Inc, v. CHFIndus., Inc., 811 F. Supp. 2d 766, 773 (S.D.N.Y. 

2011).31 

Cases in other circuits relying on Hackner .31 

State’s cases .31 

Relation Back .31 

Addition v. Substitution .32 

Amend Post-Judgment 

No Justifying Reason So Abuse of Discretion.32 

Amend Post-Judgment 

Feminism a Religion and Defendants Aid It, So Amendment Not Futile.33 

Why consider amendment .33 

Feminism = Religion .34 

Court Tests .34 

Application of tests .36 

State Feminism Irrationality .37 

State Feminism Absolute Truths .37 

State’s attorney ignores the application of the tests for religion .38 

USDOE cases actually indicate Feminism is a religion .39 

Frivolity .39 

Rule 11 .41 

Aiding the religion of Feminism .41 


IV 
























Lemon Test 


.42 


Macro View 

Purpose Violation .42 

Conformity with Feminism, Equity Women .43 

Funding .44 

Entanglement Violation .44 

Curriculum .45 

Micro View .46 

Principal and Primary Effect .46 

Sectarian Operations .46 

Bundy Aid .47 

USDOE Aid .48 

Conclusion .48 

State’s request for summary judgment that Feminism not a religion.49 

Precedential.49 

State Attorney’s Deceptions.49 

Conclusion.50 

Complaint and Proposed Cmplt Allegations.51 

Regents Power .51 

State Education Department Power .52 

USDOE Power .52 

Chronology Women’s Studies Cases.53 

Heightened Contradictions.53 

General.53 


v 


























Ladies’ Nights .54 

YAWA .54 

Women’s Studies .55 

Cases.57 

Other Authorities.66 


vi 








Introduction 


Good morning your honors, I’m Roy Den Hollander the plaintiff-appellant and an attorney admitted 
to practice before this Court. 

There are a number of procedural issues in this case, but they all disappear if Feminism is not a 
religion, which was one of the grounds the district court used to deny the post-judgment amendment 
of the complaint, App. 211-213. 

If Feminism is a not a religion, the motion to vacate the district court’s summary judgment on 
collateral estoppel would be futile because the Proposed Amended Complaint would not survive a 
Rule 12(b)(6) motion to dismiss. 

If Feminism is not a religion, this Court’s reversal of the district court’s collateral estoppel decision 
would not change the results because the original complaint would then be dismissed under Rule 
12(b)(6). 

So if Feminism is not a religion, this case is over. 

Of course, I am alleging that Feminism is a religion according to the law and not pop-culture 
opinions. 

[Go to Feminism = Religion p. 34] 

How do you define Feminism? 

A deeply and sincerely held belief system that is purely ethical or moral in source and 
content concerning what is right and wrong that imposes a duty of conscience with beliefs that are 
held with the strength of traditional religious convictions. 

Be more specific. 

[Go to Application of these tests to the Feminism, p. 36, Complaint 50, 53-68, App. 102- 
106; Prpsd. Amend. Cmplt. 43, 50-64, App. 179, 181-183.] 

Proceedings Below 

The district court granted the State and Federal Governments summary judgment by finding that 
collateral estoppel prevented me from litigating Establishment Clause standing because it had been 
litigated and decided in a previous case referred to as Den Hollander I. 

I then made a motion to vacate the summary judgment under Rule 59(e), which was filed within 28 
days of the judgment and to amend the complaint under Rule 15(a) by adding two plaintiffs and 
their factual allegations. The district court denied both motions. 
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State Attorney’s Brief 

Apologize 

Apologize because I refuse to prostrate myself before an arrogant, uncivil, dissembling 
lawyer who cannot even cite to the correct complaint on the motion to amend? 

My initial brief was civil, it focused on the legal issues. It did not dis, denigrate, or demean 
the attorneys on the other side. It did not resort to that all too common maxim of self-righteous 
hypocrites that “the personal is political,” which means traduce non-believers, depict them as 
modem-day lepers and ignore the merits. 

So how does the State’s attorney respond? She pulls a chapter from the Feminist bible for 
intimidating men by submitting a brief of insults, condescension, and incivility. 

She’s the aggressor running the blitzkreig through the Ardennes forest venting her hostility 
toward men—not me. 

I’m simply acting in self-defense by responding in kind with my reply, but that’s not 
allowed in Feminarchy America. Females can say whatever they want about a man, be as uncivil as 
their imagination allows but when a man defends himself, it’s on your knees and beg forgiveness. 

Ladies are allowed to control and silence with personal attacks and deception and this 
society will reward them for it. [Cites wrong complaint and summary order, remarkable assertion, 
more at p. 16]. 

The State’s attorney, like all Feminists, wants equality, but only the equality of the last few 
pages of Orwell’s Animal Farm. 

That’s hypocrisy, but it is the core of the Feminist beliefs as followed by the federal courts 
in these United States—females deserve preferential treatment while men deserve paying the 
price—a religion of goddesses but no gods. 

Aren’t you being overly sensitive? 

Not when it comes to my right to be treated as a human being. My brief did not belittle and 
demean her, but when she engaged in such conduct toward me, I treated her as I would any other 
uncivil person. 

The State’s attorney resorted to the all too typical Feminist tactic of trying to discredit a 
man’s arguments by pegging him as “disgruntled” and pursuing an “antifeminist agenda.” 

In the former Soviet Union the often used label of opprobrium was “anti-communist” and in 
the McCarthy era in America “communist sympathizer.” Today in America it’s “anti-feminist” or 
“politically incorrect.” 
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Even assuming all her caviling is true, what does it have to do with legal arguments before a 
judiciary that is suppose to rule on the merits and not on a party’s personal beliefs or personal 
disposition. 

Besides, what’s wrong with an “antifeminist agenda,” “anticommunist agenda,” “antifascist 
agenda,” or “anti-1984 agenda” by a “disgruntled” American man? Many disgruntled men, 
including me, fought in the streets against the Vietnam War. 

Disgruntled men have fought against the abuses of the powerful in the name of civil rights 
throughout the history of this country. 

Such is not a vice and neutrality in the face of injustice is not a virtue. 

[Since I’m going to be held in contempt, I should at least be granted my say.] 

[When I come across a lawyer who tries to intimidate and belittle me, I don’t get mad, I 
escalate.] 

Examples State attorney’s rudeness: 

The State’s attorney personally insulted and demeaned me and called my motives into 
question by saying I was “disgruntled.” State Brf. p. 2, 22. 

She tried to personally discredit me by relying on the modern-day Feminist tactic for 

depicting men as subhuman, non-believers by labeling me “anti-feminist.” State 
Brf. p. 1. 

To paint me in the negative light of a modern-day leper, she characterizes my response to 
Feminism as bordering on “disgust.” State Brf. p. 15. 

To discredit me as a lawyer, she says my complaint is baseless and I make the same baseless 
allegations as previously, State Brf. pp. 2, 3, 11. 

She condescendingly says I make the remarkable assertion that my earlier lawsuit did not 
result in any adverse standing rulings that bind me today, p. 11. That is remarkably 
false, since my brief at p. 46 states “collateral estoppel would apply to standing 
under Title IX and Equal Protection.” [So did my Objections to Magistrate Pitman’s 
Report at T| 44, Docket 25.] 

To demean me as arrogant, she says I rely on my mere say-so that Feminism is a religion, 

State Brf. p. 22, falsely implying I failed to apply the tests for religion laid out by the 
Supreme Court and five other circuit courts, Reply pp. 10-11. 

Meanwhile the State’s attorney on her mere say-so, sanctimoniously asserts Feminism is a 
not a religion and uses as authority an inapposite case, United States v. Allen, 760 
F.2d 447, 450-51 (2d Cir. 1985). State Brf. pp. 19, 20. 

She also relies on a statement by a powerful judge, Judge Kaplan in Den Hollander /, that 
Feminism is not a religion, which was made without any reliance on the traditional 
procedure for reaching a judicial decision. State Brf. p.5. 

The State’s attorney thought process is simply the medieval rationale of the nobility: 

“I think so—therefore it is right.” 

She even disparagingly refers to the religion analysis of the Supreme Court and five courts 
of Appeals as a “pastiche.” State Brf. p. 21. 

The State’s attorney engages in the all too common Feminist linguistic tactic of creating 
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false impressions to exploit the modern-day bigotry that only men are incompetent: 
She asserts that because I made no “motion to intervene,” Hacklier does not 
apply. To her it is irrelevant that I made a motion to amend, and rather fickle 
of her considering that the State conceded a motion to amend was the correct 
procedure for adding parties. State Brf. p. 24 ( See State Opposition to 
Motions to Vacate and Amend, pp.5-7, Docket 36, App.l 1). Hacklier is 
about substituting parties, specifically plaintiffs—just as is the proposed 
amendment in this case. 

She intentionally confuses a standing decision on Equal Protection and Tile 
IX with a decision on Establishment Clause standing. State Brf. p. 14. 

All in all, it’s the Feminist tactic of personally attacking those who disagree with them. 

Motion to Recuse 


Apologize—No, draw and quarter me in Times Square, disbar me, I will not. 

Instead, I move you recuse yourself under the Judicial Conduct Act for bias, bigotry and 
prejudice against any man who fails to genuflect before every uncivil, unjust, man-hating act of a 
female abusing her position of power. 

I move you recuse yourself for placing the man-demonizing tenets of Feminism and political 
correctionalism—both extra-judicial sources—above a key principal of justice—that it is blind. 

That it should not search out to punish members of a disfavored group just because they are such. 
Especially members of the group that built this country. 

As U.S. Supreme Court Justice Jackson wrote in 1943, during another time of intolerance 
and hatred directed by the majority at those in the minority: 

“Nationalism is a relatively recent phenomenon but at other times and places the 
ends have been racial or territorial security, support of a dynasty or regime, and 
particular plans for saving souls. As first and moderate methods to attain unity 
have failed, those bent on its accomplishments must resort to an ever-increasing 
severity. As governmental pressure toward unity becomes greater, so strife 
becomes more bitter as to whose unity it shall be. . . . Ultimate futility of such 
attempts to compel coherence is the lesson of every such effort from the Roman 
drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition, as 
a means to religious and dynastic unity, the Siberian exiles as a means to Russian 
unity, down to efforts of totalitarian [regimes]. Those who begin coercive 
elimination of dissent soon find themselves exterminating dissenters. 

Compulsory unification of opinion achieves only the unanimity of the graveyard.” 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-41 (1943). 
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Today in America, it is Feminism and political correctionalism that are succeeding in 
stamping their brand of unanimity of thought, speech, and action on the nation at the expense of 
liberty and the rule of law. 

Just the appearance of making such a requirement of a male attorney when faced with a 
female attorney for the government who believes civility is a sign of weakness and her truth is not 
subject to proof is enough to show a predisposition for a belief system that demands the termination 
of this case regardless of the purpose of the FRCP to avoid the turning of cases based on 
technicalities. Wright, Miller & Kane, Fed. Prac. andProc., § 1215, at pp. 165-173, 3 rd ed. (2004). 

Disbarment or suspension 

That’s fine with me your honor. 

I didn’t become a lawyer to make money but to defend my rights, and that isn’t possible in the 
courts of these United States. 

I’m already in America’s virtual gulag along with the other members of Bakunin’s lumpen 
proletariat, which in America means men because they have lost their liberties to a Feminist 
tyranny. As Clarence Darrow said, Liberty is the most precious thing to man, for without it, life is 
not worth living. 

That doesn’t mean I won’t fight you on this, but the end result is really irrelevant. 

This is just like opposing the war in Vietnam. Back then, it was impossible to use the apparatus of 
government to stop the wholesale violation of the rights of men. The courts wouldn’t help, so I like 
many others joined SDS, Students for a Democratic Society, and took the battle to the streets. This 
court will throw this men’s rights case out and the Supreme Court will refuse to hear it, just as it did 
the other two men’s rights cases I brought, so for me it’s back to the streets—back to civil 
disobedience to again fight for my rights. 

Standards of Review 

Summary Judgment : 

This Court held that “We review the district court’s grant of summary judgment de novo, construing 
the evidence in the light most favorable to the non-moving party. . . .”—here Den Hollander. 
Johnson v. Goord, 445 F.3d 532, 534 (2d Cir. 2006). 

Summary judgment was on the issue of collateral estoppel concerning standing; therefore, de novo 
review. 

Collateral Estoppel : 

In determining which issues have been actually litigated and decided, a federal circuit court is free 
to go beyond the judgment and may examine the pleadings and the evidence in the prior action. 
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James Talcott, Inc. v. Allahabad Bank, Ltd., 444 F.2d 451, 459 n.7 (5th Cir.), cert, denied, 404 U.S. 
940(1971). 

Fed. R. Civ. P. 59(e) motion to vacate : 

“[W]hen the Rule 59(e) motion seeks review of a grant of summary judgment, as in the case at bar, 
we apply a de novo standard of review.” Fletcher v. Apfel, 210 F.3d 510, 512 (5 th Cir. 2000); 
Wilkins v. Baptist Healthcare Sys., 150 F.3d 609, 613 (6th Cir. 1998). 

The State’s attorney asserts that the “[djenial of postjudgment motions” to vacate under Rule 59(e) 
and amend the complaint are governed by an “abuse-of-discretion standard” for which she cites a 
“summary order,” dowers v. Family Dollar Stores, Inc., 455 F. App’x 100, 101 (2d Cir. 2012). 

{State Brf p.9). Local Rule 32.1.1(a) of this Court, however, states that “[rjulings by summary 
order do not have precedential effect.” 

USDOE relies on Schwartz v. Liberty Mut. Ins. Co., 539 F.3d 135, 150-154 (2d Cir. 2008), which 
did not involve summary judgment and actually resulted in this Court making a de novo 
determination over choice of law to decided whether the district court’s grant of the 59(e) motion 
was proper. 

Fed. R. Civ. P. 15 motion to amend : 

A Rule 15 motion relies on Foman v. Davis, 371 U.S. 178 (1962), for determining whether a district 
court properly denied leave for a post-judgment amendment. Jin v. Metro. Life Ins. Co., 310 F.3d 
84, 101 (2d Cir. 2002). Denial must be based on a “justifying reason” and be consistent with the 
liberal amendment policy. United States on behalf of Maritime Admin, v. Continental Illinois Nat 7 
Bank & Trust Co., 889 F.2d 1248, 1254 (2d Cir. 1989). 

“Outright refusal to grant the leave without any ‘justifying reason’ for the denial is an abuse of 
discretion.” Jin at 101 (citing Foman at 182). USDOE’s Brief at p. 15 ignores that. 

The district court did not provide a justifying reason; only the legal conclusion that the proposed 
amended complaint would not survive a motion to dismiss. Swain Memorandum Order, App. 211- 
213. 

“[Wjhen a district court bases its decision solely on a legal conclusion that the amended pleading 
would not withstand a motion to dismiss, this court [of appeals] must review the legal conclusion de 
novo. Whether an abuse of discretion occurred in such a case depends in whole upon the 
correctness of the district court’s predicate legal conclusion.” Martin v. Associated Truck Lines, 
Inc., 801 F.2d 246, 248 (6 th Cir. 1986). 

Abuse of Discretion 

Abuse of discretion exists where a district court decision is based on a clearly erroneous finding of 
fact, errant conclusion of law, or improper application of law to the facts. Moore 206.05[1], 
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Clearly Erroneous 


When there is no evidence tending to show a required element of the claim or there is no basis in 
the record to support the finding, or based on fundamental confusion of the facts . Moore 206.03 [7] 

Collateral Estoppel 

Identical issue—raised—litigated—decided . 

Defendants must show: 

1. the identical issue was raised in a previous proceeding; 

2. the issue was actually litigated and decided—contested by the parties and submitted for 

determination by the court, and decided in the previous proceeding; 

3. the party had a full and fair opportunity to litigate the issue; and 

4. the resolution of the issue was necessary to support a valid and final judgment on the 

merits. Ball v. A.O. Smith Corp., 451 F.3d 66, 69 (2d Cir. 2006). 

Identical issue fact or law 

The Supreme Court has held that for collateral estoppel to apply the “question expressly and 
definitely presented in this suit is the same as that definitely and actually litigated and adjudged” 
previously. Montana v. United States, 440 U.S. 147, 157 (1979)(quoting United States v. Moser, 
266 U.S. 236,242 (1924)). 

Collateral Estoppel is confined to “situations where the matter raised in the second suit is identical 
in all respects with that decided in the first proceeding”. Neaderland v. Commissioner, 424 F.2d 
639, 642 (2d Cir. 1970) 

Not similar 

Collateral estoppel does not apply even though the issues are similar. Fund for Animals v. Lujan, 
962 F.2d 1391, 1399 (9th Cir. 1992). 

Closely related issues 

Even if taxpayer injury was litigated, it is not “closely related” to noneconomic injury. The fact 
issues are different: 

Taxpayer injury determines whether the plaintiff is a taxpayer and in close proximity to the 
alleged violation. 

Noneconomic injury requires that the plaintiff (1) came into “direct contact with religious 
displays that were made a part of his experience” (2) such contact made him uncomfortable, and (3) 
to avoid contact, he would have to alter his behavior. Cooper v. U.S. Postal Service, 577 F.3d 479, 
491 (2d Cir. 2009); see Sullivan v. Syracuse Housing Authority, 962 F.2d 1101, 1108 (2d Cir. 

1992); Am. Atheists, Inc. v. Duncan, 616 F.3d 1145, 1152-53 (10 th Cir. 2010). 
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Not what might have been issues 

Collateral estoppel applies only to issues directly litigated—’’not what might have been thus 
litigated and determined.” United States v. International Bldg. Co., 345 U.S. 502, 505 
(1953)(quoting Cromwell v. County of Sac, 94 U.S. 351, 352 (1876)). 

Facts which might have been decided, but were not, are not precluded by collateral estoppel. Conn. 
Light & Power Co. v. Fed. Power Commission, 557 F.2d 349, 353 (2d Cir. 1977)(citing Last 
Chance Mining Co. v. Tyler Mining Co., 157 U.S. 683, 687 (1895); Restatement , Judgments § 68). 

It is insufficient for the invocation of collateral estoppel that some question of fact or law in a later 
suit was relevant to a prior adjudication between the parties; the contested issue must have been 
litigated and necessary to the judgment earlier rendered. Moore 132.03 [4] [a] n.105. 

Issue must be in pleadings 

If the court in the previous action assumes to adjudicate an issue not submitted by the parties in 
their pleadings nor drawn into controversy with evidence and bases its judgment on such 
adjudication, the judgment is not conclusive under collateral estoppel. Diplomatic Elec., Inc. v. 
Westinghouse Elec. Supply Co., 430 F.2d 38, 45 (5 th Cir. 1970). 

Mere use of evidence insufficien t 

Just because offered evidence on one issue would prove a second issue, does not mean the second 
issue was actually litigated. Wright, Miller & Kane, Fed. Prac. and Proc., § 4419, at p. 494, 3 rd ed. 
(2004). 

Use of evidence is insufficient for establishing that an issue was actually litigated. Pleming v. 
Universal-Rundle Corp., 142 F.3d 1354, 1359-60 (11 th Cir. 1998). 

Cannot be inferred from decision 

Collateral estoppel does not apply to points that can “only be inferred by arguing from the decree.” 
No. Carolina R. Co. v. Story, 268 U.S. 288, 294 (1925). 

The possibility that a particular finding [taxpayer and noneconomic injury] may have played a 
central role in the subjective process of deciding is not considered for determining whether 
necessarily decided. Wright, Miller & Kane, Fed. Prac. and Proc., § 4421, at p. 545, 3 rd ed. 

If Kaplan ruled on the merits with respect to the Establishment Clause that Feminism is not a 
religion, then taxpayer and noneconomic standing not precluded because to do so would require an 
inference from his decree and delving into his subjective decision making. 


8 



Errors by district court in Den Hollander II 

The first mistake made by Magistrate Pitman and Judge Swain was that the issues of noneconomic 
and taxpayer injuries were alleged in the Den Hollander I original complaint and first amended 
complaint—they were not. 

The second mistake was concluding that taxpayer and noneconomic injuries were litigated and 
determined by Magistrate Fox and Judge Kaplan in Den Hollander I. It was not. 

The third mistake was concluding that noneconomic injury was litigated and detennined in the 
Court of Appeals in Den Hollander I —it wasn’t. 

Record in Den Hollander I 

It is important to remember that in Den Hollander I there were three causes of action, each with its 
own standing requirements. The standing requirements for Equal Protection and Title IX were 
litigated, and decided by Magistrate Fox, Judge Kaplan and the Court of Appeals. 

However, the Establishment Clause standing of noneconomic injury was never litigated and decided 
in the District Court or the Court of Appeals. 

Collateral estoppel does not apply with respect to the unreviewed ground. Gelb v. Roval 
Globe Ins. Co., 798 F.2d 38, 45 (2d Cir. 1986). 

Collateral estoppel does not apply to points that can “only be inferred by arguing from the 
decree.” No. Carolina R. Co. v. Story, 268 U.S. 288, 294 (1925). 

See U.S. v. International Bldg. Co., 345 U.S. 502, 505 (1953)(“no showing either in the 
record or by extrinsic evidence” that the issue was “detennined by that court”). 

At best there is uncertainty and that is not good enough for collateral estoppel. “[Wjhen a court 
cannot ascertain what was litigated and decided, issue preclusion cannot operate.’” Securities Exch. 
Comm ’n v. Monarch Funding Corp., 192 F.3d 295, 309 (2d Cir. 1999)(quoting 18 James W. Moore 
et al, Moore’s Federal Practice, § 132.03[2][g] (3d ed. 1998) (citing Mitchell v. Humana Hosp.- 
Shoals, 942 F.2d 1581, 1583-84 (11th Cir. 1991). 

Noneconomic standing 

Establishment Clause standing exists where noneconomic injury comes from exposure to 
religious communications. Cooper, 577 F.3d at 489 n.9 (2009); Sullivan v. Syracuse Housing 
Authority, 962 F.2d 1101, 1108 (2d Cir. 1992); Am. Atheists, Inc. v. Duncan, 616 F.3d 1145, 1152- 
53 (10 th Cir. 2010). The Supreme Court specifically has recognized that a party “may have a 
spiritual stake in First Amendment values sufficient to give standing to raise issues concerning the 
Establishment Clause.” Sullivan, 962 F.2d at 1107(quoting Association of Data Processing Serv. 
Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970)). Such exposure to an unwelcome religious 
communication works a personal injury distinct from and in addition to each citizen’s general 
grievance against unconstitutional government conduct. Suhre v. Haywood County, 131 F.3d 1083, 
1086 (4 th Cir. 1997). 
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Magistrate Fox 

Magistrate Fox’s Report and Recommendation in Den Flollander I does not mention noneconomic 
injury or taxpayer injury under the Establishment Clause, so the district court in this case, Den 
Flollander II , could not possibly ascertain whether it was litigated and decided at the magistrate 
level. 

“A corollary of the actual litigation and decision requirements is that ‘when a court cannot ascertain 
what was litigated and decided, issue preclusion cannot operate.’” Securities Exch. Comm ’n v. 
Monarch Funding Corp., 192 F.3d 295, 309 (2d Cir. 1999)(issue not mentioned raising the question 
of whether it was ever really litigated)(quoting 18 James W. Moore et al, Moore's Federal Practice, 
§ 132.03[2][g])(3d ed. 1998); See Barnes v. Hodel, 819 F.2d 250, 252 (9th Cir. 1987), cert, denied, 
484 U.S. 1005 (1988). 

Further evidence that Magistrate Fox in Den Hollander I never decided noneconomic or taxpayer 
injury is that his injury analysis only deals with the Tile IX and Equal Protection discrimination- 
based claims. (Magistrate Fox Report and Recommendation, pp. 7-9, App. 74-76). 

Magistrate Fox did quote from the taxpayer standing case, Valley Forge Christian College v. 
Americans United for Separation of Church and State, 454 U.S. 464, 473 (1982), but not to support 
an argument of no Establishment Clause standing, rather for support that the plaintiffs Equal 
Protection and Title IX injury in Den Hollander I was not an injury in fact but just a “subjective 
chill” and courts are not meant for the “vindication of value interests of concerned bystanders.” 

The people actually involved have standing but the plaintiffs never enrolled in the Women’s Studies 
program. It’s similar to a bystander of a fender-bender car accident. 

The Valley Forge cite used by Magistrate Fox does not even deal with Establishment Clause 
standing and quotes, in part, from the secular case U.S. v. SCRAP, 412 U.S. 669, 687 (1973). The 
cited part of the Valley Forge opinion reviews the general requirements for Article III standing. 

The cite states that general grievances by taxpayers over the unconstitutional acts of government do 
not provide standing, which is how Magistrate Fox used it in denying Equal Protection and Title IX 
standing. The part of Valley Forge that applies to Establishment Clause standing is at 479—not 473 
that Magistrate Fox cited. 

However, a noneconomic injury from exposure to an unwelcome religious communication does 
work a personal injury distinct from and in addition to a bystander’s general grievance against 
unconstitutional government conduct. Suhre v. Haywood County, 131 F.3d 1083, 1086 (4 th Cir. 
1997). People watching the attack on the World Trade Center suffered from post traumatic stress. 

Judge Kaplan 

Since Magistrate Fox’s Report and Recommendation did not decided noneconomic injury or 
taxpayer injury under the Establishment Clause, Judge Kaplan’s adoption of it could not have 
either. 
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Judge Kaplan’s Establishment Clause remarks expressed his belief that Feminism was not a 
religion, which is a merits issue and not a standing issue concerning taxpayer or noneconomic 
standing. Kaplan said, “Feminism is no more a religion than physics. . . . The Establishment 
Clause claims are dismissed also on the alternative ground that they are absurd and utterly without 
merit .” (Emphasis added). 

Had Judge Kaplan really meant there was no Establishment Clause injury, then his statements about 
the merits make no sense, since he would no longer have jurisdiction on the Establishment Clause 
claim to make a Rule 12(b)(6) finding. 

Judge Kaplan may have thought that Den Hollander lacked noneconomic and taxpayer standing or 
that he had standing under one or both, but we do not know that because there’s nothing in his 
Order that specifically refers to either. Once again uncertainty and once again ‘“when a court 
cannot ascertain what was litigated and decided, issue preclusion cannot operate.’” Securities Exch. 
Comm ’n, 192 F.3d at 309. 

Collateral estoppel does not apply to points that can “only be inferred by arguing from the decree.” 
No. Carolina R. Co. v. Story, 268 U.S. 288, 294 (1925). 

Both Magistrate Fox and Judge Kaplan presented no injury analysis concerning Establishment 
Clause noneconomic and taxpayer injuries; therefore, the jurisdictional facts of noneconomic and 
taxpayer standing were not detennined in the district court. 

Possible Interpretations of the District Court Record in Den Hollander I 

1. Fox only decided Title IX and EP standing, so when Kaplan accepted Fox’s Report, the issue of 
Establishment Clause standing remained open, Kaplan may have assumed Den Hollander had 
standing, and, therefore, proceeded to decide the Establishment Clause claim on the merits. 

2. Fox decided all three federal claims, so when Kaplan accepted Fox’s Report, he too dismissed for 
lack of Establishment Clause standing and his subsequent statements about the Establishment 
Clause merits were dicta. 

3. Fox did not rely on any Establishment Clause cases for his injury analysis. His cite to Valley 
Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 464, 
473, (1982), was for the rule that an injury could not be a generalized grievance brought by a 
taxpayer-bystander, otherwise, it would “convert the judicial process into no more than a vehicle for 
the vindication of the value interests of concerned bystanders,” and would ignore “a due regard for 
the autonomy of those persons likely to be most directly affected by a judicial order.” Fox did not 
even refer to Valley’s analysis concerning Establishment Clause standing. 

4. Fox did rely on the Establishment Clause case Valley Forge for an Establishment Clause injury 
analysis, but cited to no other cases that deal with the Establishment Clause. 

Problem with all these hypotheticals is that we don’t know which was the subjective decision of the 
judges. 
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“[W]hen a court cannot ascertain what was litigated and decided, issue preclusion cannot operate.’” 
Securities Exch. Comm ’n v. Monarch Funding Corp., 192 F.3d 295, 309 (2d Cir. 1999)(quoting 18 
James W. Moore et al, Moore’s Federal Practice, § 132.03[2][g] (3d ed. 1998) (citing Mitchell v. 
Humana Hosp.-Shoals, 942 F.2d 1581, 1583-84 (11th Cir. 1991); see also id. § 132.03[3][d])). 
[updated cites] 

If Kaplan ’s remarks were dicta or gratuitous, why did he make them? 

To curry favor with the ruling ideologies in America and the courts: political 
correctionalism and its sister belief system Feminism. 

Let’s be realistic. This Court can interpret the facts however it wants and that “however” 
will be against a member of one of this country’s minorities because current popular belief 
considers that minority inferior to the majority. 

Are you saying this Court is bias? 

No, I’m saying most if not all federal courts, including this one, are biased against men 
fighting for their rights when violated by the preferential treatment given females by the 
government. And that includes the Supreme Court. These courts make decisions consistent with 
Politically Correct and Feminist ideologies as opposed to the laws and Constitution of this land. 

That’s arbitrary decision making, which is a classic abuse of power. 

You asked me a question, do you want the truth as I see it, or a lie? 

Court of Appeals 

If this Court decides that the Court of Appeals in Den Hollander I could raise and decide the 
taxpayer and noneconomic standing issues without them being addressed below, the Court of 
Appeals still failed to decide the issue of noneconomic injury, so collateral estoppel does not apply 
to that issue. 

Collateral estoppel does not apply with respect to the unreviewed ground. Gelb v. Royal Globe Ins. 
Co., 798 F.2d 38, 45 (2d Cir. 1986); See United States v. International Bldg. Co., 345 U.S. at 505 
(“no showing either in the record or by extrinsic evidence” that the issue was “determined by that 
court”). 

Basis for decision on noneconomic standing here and now 

This Court could decide noneconomic standing now based on either the original complaint in Den 
Hollander II, or if it pennits the amendment of the complaint, based on the proposed amended 
complaint. Either would require a plausibility analysis, something the State and USDOE do not 
provide. 
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The State’s attorney does try to mislead by saying the “Noneconomic Standing” section in the Den 
Hollander II Complaint, App. 109-111, is “nearly identical” to the noneconomic injuries alleged in 
the Den Hollander I Amended Complaint. {State Brf p. 13). That is false because there is no 
noneconomic injury raised in the Den Hollander I Amended Complaint, but there is in the original 
complaint in Den Hollander II and the proposed amended complaint. Original Complaint at 79- 
91, App. 109-110; Proposed Amended Complaint at 79-97. 

Pervasiveness of Feminism at Columbia : 

As one pre-discovery indication of the pervasiveness of Feminism at Columbia, the 
following searches by plaintiff Den Hollander on Columbia’s website, http://www.columbia.edu/, 
provided the following results: 

a. “Feminist” yields 6020 references; 

b. “Feminism” yields 1440 references; 

c. “Masculinity” yields 613 references; 

d. “Masculine” yields 586 references; 

e. “Women’s issues” yields 1620 references; and 

f. “Men’s issues” yields 454 references. 

Another pre-discovery indication of the pervasiveness of Feminism at Columbia comes from 
the magazine Columbia, which enters Den Hollander’s home by mail every quarter. From Spring 
2007 to Winter 2012, the following were dealt with in a number of articles: 

Feminism 3 articles 
Feminist 12 articles 
Masculinity 0 articles 
Masculine 1 article 
Women’s Issues 2 articles 
Women’s Rights 4 articles 
Men’s Issues 0 articles 
Men’s Rights 0 articles 

(Only Proposed Amended Complaint) The Fall 2011 issue of Columbia Magazine carries 
the cover story “Stolen Souls” about human trafficking. The cover shows two females in silhouette 
and expounds on the horrors of female sex-trafficking with only an oblique reference to trafficking 
in slave labor for construction and agriculture, which primarily affects adult males and young boys. 
Never mentioned, depicted, or even inferred in the seven-page article is the fact that most human 
trafficking is of males for hard labor. Roberts, Carey, Half-Truths About Human Trafficking, 
ifeminists.net, July 11, 2006. Further, the article did not even hint that frequently the alleged female 
sex-victims are ambitious ladies who volitionally migrate for the money. O’Neil, Brendan, The 
Myth of Trafficking, http://www.newstatesman.com/200803270046, March 27, 2008. 

(Only Proposed Amended Complaint) During one seminar at Columbia’s School of 
International and Public Affairs, Den Hollander said that females in underdeveloped countries often 
view their children as human capital to help provide money for the family. The admitted Feminists 
in the seminar immediately engaged in a loudmouth barrage of obloquy and calumny against the 
plaintiff for criticizing mothers. During the Feminist rant, the assistant professor turned away— 
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intimidated. He later apologized to the plaintiff for failing to intervene to keep the discussion on a 
civil level. 

This is just an example of the prevalence and power of Feminism at Columbia, which 
discovery will expand upon. 

Columbia’s Continuing Education and Post Baccalaureate Studies must conform to the 
State’s Feminist Equity for Women , Regents Policy and Action Plan. Such assures that the plaintiff 
will encounter and be confronted with unwelcome and offensive Feminist dogma from the 
Columbia administration, professors, counselors, materials, and school activities in those programs 
that Den Hollander was thinking of taking. 

Pervasiveness of Feminism at Hofstra (Only in Proposed Amended Complaint): 

As one pre-discovery indication of the pervasiveness of Feminism at Hofstra, the following 
searches on Hofstra’s website, http://www.hofstra.edu/home/index.html had the following results: 

g. “Feminist” yields 438 references; 

h. “Feminism” yields 264 references; 

i. “Masculinity” yields 90 references; 

j. “Masculine” yields 62 references; 

k. “Women’s issues” yields 64 references; and 

l. “Men’s issues” yields 0 references. 

Plaintiff Schmitt while attending Hofstra Law School agreed to be President of a campus 
right-to-life organization. Within a week, campus security detained him for questioning. A 
Feminist pro-choice organization falsely accused him of harassing and stalking its members. The 
charges were subsequently dropped when Schmitt counterclaimed against the Feminist accusers for 
filing false charges. 

The intimidation for not adhering to Feminist tenets at Hofstra did not stop there. Due to the 
machinations of the dean of the law school, the dean of the entire University demanded that Schmitt 
immediately resign his position with the right-to-life group or be expelled because right-to-life was 
considered hostile to women’s rights as defined by Feminism. 

This is just an example of the prevalence and power of Feminism at Hofstra, which 
discovery will expand upon. 

Chart of record in Den Hollander I references to taxpayer or noneconomic injury or standing 
Search terms: standing, injury, tax, economic, establishment, religion 

Issue Documents Raised Litigated Decided Necessary merits 

SDNY 


tax/nonecon 

Complaint 

No 

tax/nonecon 

Mtns Dsmss 

No 


and Opp 
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tax/nonecon 

Fox R&R 

No No 

No 

tax/nonecon 

Kaplan Order 

No No 

No 

Appeal 

tax 

RDH Appl Brf 

Yes 


nonecon 

RDH Appl Brf 

Yes 


tax/nonecon 

Col Appl Brf 

No 


tax 

NY Appl Brf 

Yes, pp 24-25 


nonecon 

NY Appl Brf 

No 


tax 

US Appl Brf 

No, note p. 15 


nonecon 

US Appl Brf 

apparently no 


tax 

Oral Argmnt 

Yes 


nonecon 

Oral Argmnt 

No 


tax 

Appl Order 

Yes Yes 

Yes 

nonecon 

Appl Order 

No No 

No 


Where’s the clear indication that the taxpayer and noneconomic standing issues were decided? In 
the penumbras or margins of the orders? 

So, Den Hollander I is bounced out of court because I did not include the words “I am a taxpayer.” 
Yet, when this Court failed to mention the key issue of noneconomic standing, it really did decide 
that issue somewhere in the penumbras of its Summary Order. So why wasn’t my silence 
interrupted to mean that I had alleged taxpayer standing. Sounds like two standards, one for the 
powerless and one for the powerful. 

Defendants attorneys’ dissembling about the record in Den Hollander I. 

The State attorney’s argument that collateral estoppel applies to the issues of noneconomic and 
taxpayer injury relies on two irrational assumptions: (1) words and their usage do not mean what 
dictionaries and grammar books say they do, and (2) silence about an issue actually means that issue 
was decided, contra Arnold Graphics Indus., Inc. v. Indep. Agent Center, Inc., 775 F.2d 38, 41 (2d 
Cir 1985). 

Apparently the State’s argument that collateral estoppel applies to noneconomic injury is that the 
State’s attorney has the unique ability to read the minds of the judges in Den Hollander I and know 
what they decided even though it is not written in their opinions or stated in oral argument. 

The possibility that a particular finding may have played a central role in the subjective process of 
deciding is not considered for determining whether it was necessarily decided. Wright, Miller & 
Kane, Fed. Prac. andProc., § 4421, at p. 545, 3 rd ed 


15 



The State’s attorney also chooses to re-write the Complaint to better fit her revisionist history of 
Den Hollander I. 

For example, the State’s attorney cites to allegations in the Den Hollander I Amended 
Complaint that are part of the Equal Protection and Title IX sections and bizarrely asserts Den 
Hollander really meant those allegations to belong to the separate Establishment Clause action. 

{State Brf. p.12). 

She juxtaposes the Amended Complaint’s allegations, so she can divine out of the silence of 
Magistrate Fox’s Report and Judge Kaplan’s Order that they actually considered and decided 
noneconomic injury when they did not. 

When divination is insufficient, she simply re-writes the words: 

For example, she says the district court found nothing more than quote: “feelings of offense” 
and “subjective offense.” {State Brf. pp. 9, 12) The words “feelings” and “offense” are not in 
Magistrate Fox’s Report or Judge Kaplan’s Order. 

“Feelings” and “offense” are part of Establishment Clause noneconomic injury analysis. 
Sullivan v. Syracuse Housing Authority, 962 F.2d 1101, 1108 (2d Cir. 1992). 

And collateral estoppel requires the specific issue be clearly addressed. See Barnes v. 

Hodel, 819 F.2d 250, 252 (9th Cir. 1987), cert, denied, 484 U.S. 1005 (1988). 

She is simply trying to mislead by creating the impression that the district court reached a 
decision on Establishment Clause noneconomic injury when it did not. 

The State’s attorney says the “Noneconomic Standing” section in the Den Hollander II Complaint, 
App. 109-111, is “nearly identical” to the noneconomic injuries alleged in the Den Hollander I 
Amended Complaint. {State Brf. p.13). That is false. There are no Establishment Clause 
allegations of noneconomic injury in the Den Hollander I Amended Complaint. 

So what’s going on here? She knows this Court does not have the time to check her assertions, so is 
she making them up anyway in the hope they slide by? 

USDOE also wrongly claims that noneconomic injury allegations were raised in the Den Hollander 
I complaint. 

If the State and USDOE believed that the issues of noneconomic and taxpayer injuries were 
raised and litigated in the district court in Den Hollander /, then why did they fail to address 
those issues in their motions to dismiss before Magistrate Fox? 

If the State believed the issue of noneconomic injury was raised and litigated in the Court of 
Appeals in Den Hollander /, then why did it fail to address that issue in its Brief? 

Even if the State and USDOE’s attorneys are right, the mere fact that an issue is raised in a 
pleading, however, does not establish that the issue was actually litigated and detennined. Matter of 
Troy Dodson Constr. Co., 993 F.2d 1211, 1214 (5 th Cir. 1993); Moore 132.03[3][b] n.75. 

The State’s attorney also claims that Magistrate Fox’s cite to Valley Forge is sufficient to make 
clear that he decided Establishment Clause standing: 
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The Valley Forge cite does not deal with Establishment Clause standing and quotes, in part, 
from the secular case U.S. v. SCRAP , 412 U.S. 669, 687 (1973). The cited part of the Valley Forge 
opinion reviews the general requirements for Article III standing. The cite states that general 
grievances by bystanders over the unconstitutional acts of government do not provide standing, 
which is how Magistrate Fox used it in denying Equal Protection and Title IX standing, since the 
plaintiffs were mere bystanders because they had not enrolled in Women’s Studies. The part of 
Valley Forge that applies to taxpayer standing is at 479—not 473 that Magistrate Fox cited. 

USDOE states that a party’s failure to raise arguments in a prior case cannot prevent collateral 
estoppel from applying in a subsequent proceeding, USDOE Brf. p. 17. 

Actually, it does prevent collateral estoppel because whether a fact issue is raised and 
litigated means there is a fight over it in court, and the way parties fight in court is with arguments. 
No argument—no fight, and a fact issue goes uncontroverted. 

Facts which might have been decided, but were not, are not precluded. Conn. Light & 

Power Co. v. Fed. Power Commission, 557 F.2d 349, 353 (2d Cir. 1977)(citing Last Chance Mining 
Co. v. Tyler Mining Co., 157 U.S. 683, 687 (1895); Restatement, Judgments § 68). 

USDOE argues that the word “standing” is sufficient to satisfy the collateral estoppel requirement 
that the “precise” and “identical” issues of noneconomic and taxpayer injuries were previously 
litigated. 

While use of the word “standing” might include noneconomic and taxpayer injuries, there 
are no indications in any of the Den Hollander I courts that it necessarily does. Even the Court of 
Appeals found it necessary to separate standing for the “discrimination-based claims” from that for 
“taxpayer standing.” ( Summary Order, pp. 3-4, App. 93-94). Care must be taken to ensure accurate 
identification of the jurisdictional issue resolved in the prior action. Casey v. Department of State, 
980 F.2d 1472, 1475 n.3 (D.C. Cir. 1992)(“we cannot isolate ‘the precise issue of jurisdiction’ 
decided ... therefore [we] assign no preclusive weight to the dismissal”). 

USDOE relies on Fabrikant v. French, 691 F.3d 193, 212 (2d Cir. 2012), for the proposition that 
the Court of Appeals could consider the fact issues of noneconomic and taxpayer injuries for the 
first time on appeal. Fabrikant states that “we generally ignore arguments advanced for the first 
time on appeal (or, as here, at oral argument)” unless it concerns a question of law. The issue of 
injury in fact for standing purposes is a fact question not one of law. 

Even were this Court to rule that the Appeals Court in Den Hollander I was pennitted under the law 
to decide the issue of taxpayer standing, it still failed to decide noneconomic standing. When an 
appeal is taken and the appellate court affirms on one ground and does not consider the other, there 
is no issue preclusion with respect to the unreviewed ground, Gelb v. Roval Globe Ins. Co., 798 
F.2d 38, 45 (2d Cir. 1986). 

The best result from construing the proceedings in favor of the State and USDOE in Den Hollander 
I is that there exists uncertainty over whether noneconomic injury was actually determined, and 
uncertainty is not good enough for collateral estoppel to apply. 
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Alternative Grounds 


Judge Swain did remark without any cites: “Plaintiffs attempt to litigate alternative grounds for 
standing in this lawsuit is improper and unavailing.” (Swain Order p. 5). 

The Second Circuit has endorsed what has been called the general rule with regard to alternative, 
independently sufficient grounds. If an appeal is taken and the appellate court affirms on one 
ground and does not consider the other, there is no issue preclusion with respect to the unreviewed 
ground. Gelb v. Royal Globe Ins. Co., 798 F.2d 38, 45 (2d Cir. 1986); Moore 132.03[4][b][ii]l 16. 

This view is also followed in the Third, Seventh, Ninth, Eleventh, and District of Columbia 
Circuits. 

The Court of Appeals never considered noneconomic injury; therefore, there is no preclusion on 
that issue. 

Mistakes by RDH over Magistrate Fox and Judge Kaplan’s holdings 

You could have pleaded the issues of noneconomic injury and taxpayer injury in Den 
Hollander I but didn’t. So why should we allow you to plead both in this case? 

Because I had not been trained in the hyper-technical pleading requirements of the 19 th 
century. When I realized that 19 th century pleading standards still applied for men’s rights case, I 
asked this court to send the case back to the lower court to discover whether I was a taxpayer or 
not—this Court refused. 

I, just like the Second Circuit Court of Appeals, make mistakes. 

That’s why collateral estoppel includes the saving grace element that an issue not raised in a 
prior case, even when the two cases are based on the same cause of action, can be pled in the second 
case. Balderman v. United States Veterans Admin., 870 F.2d 57, 62 (2d Cir. 1989)(citing Lawlor v. 
National Screen Service, 349 U.S. 322, 326 (1955)); Restatement (Second) of Judgments § 27 
(1982). 


Besides, the absence of a complete allegation of subject matter jurisdiction does not require 
an amendment of the complaint when the district judge readily can recognize the existence of a 
federal question. Wright, Miller & Kane, Fed. Prac. andProc., Civil 2d § 1214, atp. 164, 3 rd ed. 
(2004). 

I wrongly stated that Magistrate Fox and Judge Kaplan dismissed the Establishment Clause claims 
for lack of standing. Motion to Amend Reply pp. 2-3, 10, Docket 39; SJ Statement of Material 
Facts p. 1 ]fl[ 1, 40, Docket 21; Memo of Law Opposition to Mtns to Dismiss p. 1, Docket 11; 
Objections to Magistrate Pitman’s Report and Recommendation, 35, 52, Docket 25. 

Another mistake, this time with language, was in my quote from the Second Circuit oral argument 
where I stated in my Objections to Magistrate Pitman’s Report and Recommendation that “The first 
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time the establishment clause claims were addressed by the lower court were addressed by the 
district judge in his decision.” Kaplan didn’t “address” the claims, he just gratuitously mentioned 
them to curry favor with the political correctionalists and Feminists. 

Curable Defect 

When jurisdiction was inadequately pled but existed in fact at the time of the first proceeding, 
collateral attack does not apply. Smith v. McNeal , 109 U.S. 426 (1883). 

Before the issue of curable defect can arise, the “precise standing issue,” Magistrate Pitman’s 
words, Report App. 148-49, must have been “actually determined.” 

1. The “precise standing issue” of noneconomic injury was never “actually determined” by any 
judge in Den Hollander I. (Den Hollander Brf pp.35-40). 

2. Some of the cases relied on by Magistrate Pitman did not have the precise standing issue decided 
in the earlier case: 

Dresser v. Backus, 2000 WL 1086852 (4th Cir. 2000)(unpublished)(prior litigation 
determined same fact issue that plaintiff had no interest in shares of a corporation); 

Hooker v. Federal Election Comm ’n, 21 F. App’x 402 (6th Cir. 2001)(per curiam)(prior 
litigation determined same injury issues of diluted voting power, denial of undivided loyalty, and 
denial of the right to have their Senators exclusively elected by Tennessee citizens, Hooker v. 

Sasser, 893 F. Supp. 764, 767 (M.D. Tenn. 1995)); 

Park Lake Res. Ltd. Liab. v. U.S. Dep’t Of Agric., 378 F.3d 1132 (10th Cir. 2004 )(ParkI 
determined that lack of ripeness prevented jurisdiction and in Park II ripeness still prevented 
jurisdiction); 

Magnus Elecs., Inc. v. La Republica Argentina, 830 F.2d 1396 (7 th Cir. 1987)(In Magnus II, 
the plaintiff attempted to base subject matter jurisdiction under the first and third clauses of section 
28 U.S.C. § 1605(a)(2) while in Magnus I, the plaintiff formally alleged jurisdiction only under the 
third clause but the district court specifically considered the applicability of the first clause as well, 
Magnus Elecs., Inc., at 1401 n.7); 

DaCosta v. United States, 2010 WL 537572 at *4 (Fed. Cl. 20 \0){DaCosta / decided same 
injury issue raised in DaCosta II that there was no implied contract-in-fact)(Has no precedential 
value). 


Reply p. 23. 

3. Other cases relied on by Magistrate Pitman did not involve the absence of a jurisdictional fact in 
a prior pleading that existed at the time of that pleading: 

ParklaneHosiery Co. v. Shore, 439 U.S. 322 (1979); 

Comm V of Internal Revenue v. Sunnen, 333 U.S. 591 (1948); 

Ball v. A.O. Smith Corp., 451 F.3d 66 (2d Cir. 2006); 

Uzdavines v. Weeks Marine, Inc., 418 F.3d 138 (2d Cir. 2005); 

Bear, Stearns & Co. v. 1109580 Ont., Inc., 409 F.3d 87 (2d Cir. 2005); 
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Purdy v. Zeldes, 337 F.3d 253 (2d Cir. 2003); 

Marvel Characters v. Simon , 310 F.3d 280 (2d Cir. 2002); 

Boguslavsky v. Kaplan, 159 F.3d 715 (2d Cir. 1998); 

Mrazekv. Suffolk Cnty. Bd. of Elections, 630 F.2d 890 (2d Cir. 1980); 

Harley v. Minnesota Mining and Manufacturing Co., 284 F.3d 901 (8 th Cir. 2002); 

Brereton v. Bountiful City Corp., 434 F.3d 1213 (10 th Cir. 2006)(also whether dismissal for lack of 
standing must be with or without prejudice for collateral estoppel to apply); 

Cutler v. Hayes, 818 F.2d 879 (D.C. Cir. 1987)(also estoppel used to prevent defendants from 
challenging prior finding that plaintiffs actually had standing); 

Ammex, Inc. v. U.S., 384 F.3d 1368 (Fed. Cir. 2004)(also collateral estoppel will bar the relitigation 
of any matters in a second proceeding concerning a second taxable year that were actually 
presented and determined in the first suit); 

People of Bikini v. United States, 77 Fed. Cl. 744 (Fed. Ct. Cl. 2007)(also plaintiffs estopped from 
relitigating dismissal for lack of subject matter jurisdiction caused by U.S. withdrawing 
consent to be sued); 

Bui v. IBP, Inc., 205 F. Supp. 2d 1181 (D. Kansas 2002)(also district court invoked collateral 
estoppel because prior case with same issues was currently on appeal to the Tenth Circuit). 

Reply p. 24. 

4. Supreme Court and Second Circuit cases allow Den Hollander to cure his failure to allege a 
jurisdictional prerequisite that existed at the time of the first case by pleading such in Den 
Hollander II. 

Smith v. McNeal , 109 U.S. 426 (1883). 

In Smith the plaintiffs in the first pleading failed to allege that the title to the land they 
claimed under a Tax Law, when the confederate former owners failed to pay taxes, was disputed by 
the defendants, so the pleading was dismissed for lack of jurisdiction. 

“The first suit was therefore dismissed, because the declaration did not state the 
jurisdictional facts upon which the right of the court to entertain the suit was 
brought. In other words, the case was dismissed for a defect in pleading. In the 
present suit the defect of the declaration in the first suit is supplied.” 

Magistrate Pitman held that Dozier v. Ford Motor Co., 702 F.2d 1189 (D.C. Cir. 1983) 
overruled Smith because Smith was decided before the Federal Rules of Civil Procedure allowed for 
the liberal amendment of pleadings. (Pitman’s Report p. 31, App. 156). That reasoning is faulty 
because since 1938 two Second Circuit cases have relied on Smith in upholding the defect in 
pleading cure. York v. Guaranty Trust Co., 143 F.2d 503, 518-19 and n.21 (1944), overruled on 
other grounds, 326 U.S. 99 (this Supreme Court case was later abandoned in Hanna v. Plumer, 380 
U.S. 460 (1965); Ripperger v. A. C. Allyn & Co., 1 13 F.2d 332, 333-334 (2d Cir. 1940), cert, 
denied, 311 U.S. 695. 

Smith continues to be cited as good law by the courts of the Fourth, Sixth, and Seventh 
Circuits and by the Federal Court of Claims. 
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Ripperger v. A. C. Allyn & Co. , 113 F.2d 332 (2d Cir. 1940), cert, denied, 311 U.S. 695. 


Magistrate Pitman simply replaces its holding for the one he wants that curable defect does 
not apply to facts that existed at time of first pleading. 

Ripperger relied on Smith stating that when “the first suit was dismissed because the 
complaint did not allege the requisite jurisdictional facts ... the dismissal was held to be no bar to a 
second suit in the same court in which the complaint did state them.” Ripperger at 333. 

The Court in Ripperger did not allow a second suit because “both complaints [were] alike 
except for [a] non-jurisdictional allegation in the second complaint....” Id. at 333-334. 

Other cases support Ripperger’s holding: 

Kendall v. Overseas Dev. Corp., 700 F.2d 536, 539 (9th Cir. 1983)(“an alteration of the non- 
jurisdictional allegations does nothing to cure the original lack of in personam 
jurisdiction”)(emphasis added); 

Josephson’s Nat’l Bar Review v. Nexus Corp., 359 F. Supp. 1144, 1146 (N.D. Ill. 1973); 

Panaview Door & Window Co. v. Van Ness, 135 F. Supp. 253, 260 (D. Cal. 1955)(dismissal 
of prior action will not “bar a second suit where the pleader in the prior suit failed to 
allege some essential jurisdictional fact which later is supplied in a new pleading.”). 

Reply p. 26 

York v. Guaranty Trust Co., 143 F.2d 503, 518-19 and n.21 (1944), overruled on other grounds, 

326 U.S. 99 (this Supreme Court case was later abandoned in Hanna v. Plumer, 380 U.S. 460 
(1965)). 

Magistrate Pitman wrongly declared footnote 21 dicta. 

Footnote 21 is used to support the Second Circuit’s decision in York that the jurisdictional 
holding in a prior case, Hackner v. Guaranty Trust Co. Of New York, 117 F.2d 95, 98 (2d Cir. 

1941), cert, denied, 313 U.S. 559 (1941), that the plaintiff Mrs. York had not reached the diversity 
amount of over $3,000 would not be used to give effect to defendant Guaranty Trust’s collateral 
attack on her diversity claim in York. 

Mrs. York, after the first dismissal for her lack of standing in Hackner, filed another case 
alleging facts that existed when Hackner was filed but were not pleaded in that there was an 
additional amount of value in possible liquidation proceeds of a company in which she held bonds 
and that brought her over the $3,000 diversity amount. 

The York Court ruled that its decision in Hackner as to the diversity amount was not an 
“adjudication”; therefore, Mrs. York now had met the standing requirement to bring this second 
case. 

The Second Circuit cited the support for that decision in Footnote 21: 

“This too should be noted: As appears from Ripperger v. A.C. Allyn & Co. and Smith 

v. McNeal, a prior decision dismissing a suit on the mere pleadings for lack of 

jurisdiction is not a bar to a second suit alleging sufficient jurisdictional facts which 

existed when the first suit was pending but which were not therein alleged. Cf. 
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Wiggins Ferry Co. v. Ohio & M.R. Co., 142 U.S. 396, 410 (1892); Sylvan Beach v. 

Koch, 140 F.2d 852, 860 (8 th Cir. 1944); Dennison Mfg. Co. v. ScharfTag, Label & 

Box Co., 121 F. 313, 318 (6 th Cir. 1903).” 

Magistrate Pitman also in error said that “as already discussed, the cases relied upon in the 
York footnote are of questionable help to Hollander.” (Pitman’s Report pp. 34, App.159). 
Magistrate Pitman, however, never discussed those cases. So how could he know that they are of 
“questionable help to Hollander”? He couldn’t, unless there is a secret addendum. 

The Second Circuit, however, believed that those cases were of some support for the 
proposition that collateral estoppel was “not a bar to a second suit alleging sufficient jurisdictional 
facts which existed when the first suit was pending but which were not therein alleged,” since the 
Second Circuit used a “ Cf. ” signal. “67/.'” means that “[cjited authority supports a proposition 
different from the main proposition but sufficiently analogous to lend support.” The Bluebook, A 
Uniform System of Citation, p. 23, 17th ed. (2000). 

Two other cases in this Circuit do not treat footnote 21 as dicta: Steele v. Guaranty Trust 
Co., 164 F.2d 387, 388-89 (2d Cir, 1947) )(dismissed for lack of jurisdiction as to the plaintiffs 
other than Mrs. York, the plaintiff in York v. Guaranty Trust Co.), and In re Sova Products Co., 112 
F. Supp. 94, 97 (S.D.N.Y. 1993). 

Lexis lists footnote 21 as one of its Headnotes—HN 7, and Lexis headnotes are used to 
indicate the black letter law of a case. 

Lowe v. U.S., 79 Fed. Cl. 218. 229, 230 (Fed. Ct. Cl. 2007 

“[Cjollateral estoppel does not apply to the prior jurisdictional determination because the 
issue of the court’s subject matter jurisdiction over the case as situated ‘post-cure’ has not yet been 
litigated.” 

5. Cases in the Third, Fifth, Eighth, and Tenth Circuits allow curing a jurisdictional defect by 
stating facts that existed prior to dismissal of the first action. 

Magistrate Pitman dismissed the Fifth Circuit case Mann v. Merrill Lynch, Pierce, Fenner & 
Smith, 488 F.2d 75, 76 (5th Cir. 1973) by stating two other circuits “declined to adopt its 
reasoning.” (Pitman’s Report, p.35 n.6, App.160). 

The Magistrate, however, failed to state that two different circuits followed Mann. 

The Eighth Circuit held, “[t]he issue here is indistinguishable” from the Mann decision. 
Johnson v. Boyd-Richardson Co., 650 F.2d 147, 149 (8th Cir. 1981 )(plaintiff permitted to bring 
second action when first action dismissed for using the wrong name for the defendant). 

The Tenth Circuit held this was “[a] case factually close” to the Mann. Trujillo v. Colorado, 
649 F.2d 823, 825 (10th Cir. 198 l)(plaintiff permitted to bring second action when first action was 
dismissed for failure to join proper parties that existed at the time of filing of the first action). 

The Third Circuit in Smith v. Pittsburgh Gage & Supply Co., 464 F.2d 870, 874 (3 rd Cir. 
1972), held “jurisdictional dismissals do not bar further litigation of the cause of action when the 
subsequent complaint cures the jurisdictional defect.” In Smith, a prior dismissal for lack of 
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jurisdiction on the grounds of an unfair labor practice did not bar relitigation using the same facts 
for the jurisdictional grounds of a breach of contract. 

The only cases that might support Magistrate Pitman’s curable defect position are In re V & M 
Mgmt., Inc., 321 F.3d 6 (1st Cir. 2003); Perry v. Sheahan, 222 F.3d 309 (7th Cir. 2000), and 
DaCosta v. United States, No. 09-558 T, 2010 WL 537572 (Fed. Cl. Feb. 16, 2010)(which has no 
precedential value)—three circuits but no U.S. Supreme Court. 

Magistrate Pitman’s efforts to serve the prevalent anti-male ideological bias of the federal courts 
have resulted in him: 

a. overruling a U.S. Supreme Court decision— Smith v. McNeal, 

b. decreeing a second U.S. Supreme Court case of “questionable help to Hollander”— 
Wiggins Ferry Co. v. Ohio & M.R. Co., 

c. re-writing the analysis of a Second Circuit opinion— Ripperger v. A. C. Allyn & Co., 

d. declaring that another Second Circuit case’s reliance on the law for deciding an issue 
was mere dicta— York v. Guaranty Trust Co., 

e. [ignoring Lowe v. U.S. in the Federal Court of Claims,] 

f. scouring the other circuits for cases while ignoring those cases in other circuits that 
the Second Circuit considered pertinent to the fact situation here: Sylvan Beach v. 
Koch, 140 F.2d 852, 860 (8 th Cir. 1944); Dennison Mfg. Co. v. Scharf Tag, Label & 
Box Co., 121 F. 313, 318 (6 th Cir. 1903). Those two cases conflict with the 
interpretations the Magistrate has given to two other cases he relies on from the Sixth 
and Eighth Circuits— Harley v. Minn. Mining & Mfg. Co., 284 F.3d 901, 909 (8th 
Cir. 2002); Hooker v. Federal Election Comm ’n, 21 F. App’x 402, 405-06 (6th Cir. 
2001) (per curiam), and 

g. ignoring cases in other circuits that support not applying collateral estoppel in the 
fact situation here. 

In the end, it is Magistrate Pitman with three relevant cases from two different circuits and the 
Court of Claims to my ten (10): two of them U.S. Supreme Court, two Second Circuit, two Eighth 
Circuit, one Fifth Circuit, one Sixth Circuit, one Tenth Circuit and one Court of Claims. Looks like 
the weight of authority is in my favor. 

Post-Judgment Motions 

Memorandum Order Useless 

Judge Swain adopted wholesale sections of the defendants’ memoranda on the post-judgment 
motions without authoring her own opinion. “[District judges should] avoid as far as [they] 
possibly can simply signing what some lawyer puts under [their] noses. These lawyers ... in their 
zeal and advocacy and their enthusiasm are going to state the case for their side in these findings as 
strongly as they possibly can. When these findings get to the courts of appeals they won’t be worth 
the paper they are written on as far as assisting the court of appeals in determining why the judge 
decided the case.” Miranda v. Bennett, 322 F.3d 171, 177 (2d Cir. 2003)(Kearse, J.)(quoting U.S. v. 
El Paso Natural Gas Co., 376 U.S. 651, 657 n.4 (1964)). 


23 



If Judge Swain did not adopt sections of the State and USDOE’s memoranda of law, then what 
would you call what she did? Okay, so how do you know exactly what her reasoning and holding 
are? You have to read the defendants memoranda of law. 

The Memorandum Order’s reference to the State and USDOE’s papers in order to fix Judge Swain’s 
reasoning in a tangible form rather than using her own articulation has the same practical effect of a 
summary order by a court of appeals. A summary order has no precedential effect, so it does not 
matter whether the law and analysis used is right or wrong because it cannot come back to haunt a 
court of appeals. 

Whatever precedential value may be accorded Judge Swain’s Memorandum Order, it remains in 
effect hidden because Lexis and Westlaw keyword searches concerning new evidence, post¬ 
judgment amendments, standing, jurisdiction, Rules 59, and collateral estoppel will not find it. So 
for all practical purposes, it is the same as a Second Circuit summary order. This procedure of 
referring to a party’s papers for its analysis allows the Southern District Court to arbitrarily rule 
against dissidents and minorities without the same flawed reasoning or invented law being used 
against those the court personally agrees with in future cases. It is an authoritarian prerogative that 
supposedly ended with the Magna Carta. 

Lord Denning described the Magna Carta as “the foundation of the freedom of the individual 
against the arbitrary authority of the despot.” Danziger & Gillingham, 1215: The Year of Magna 
Carta, p. 278, paperback ed. 2004. 

If there is no practical accountability for the powerful, then their decisions are arbitrary. 

Are you calling Judge Swain a despot? 

Not only her, but every judge I have appeared before in this trilogy of men’s rights or anti-feminists 
cases, except for Judge Calabresi, and so far you all. 

Why Judge Calabresi? 

Because he’s smarter than me, civil, and a friend with whom he attended law school thinks highly 
of him. 

Vacate Motion 

Are you appealing denial of the motion to vacate? 

No, I’m appealing the judgment on collateral estoppel and in that appeal asking this Court to review 
the denial of the motion to vacate under Rule 59(e). R Best Produce, Inc. v. DiSapio, 540 f.3d 
115,122 (2d Cir. 2008)(a court will treat as an appeal from the underlying judgment when appeal 
mistakenly taken from denial of 59(e) motion). 
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Rule 59(e) 


Substantive postjudgment motions brought within the time for Rule 59(e) are functionally motions 
under 59(e). McCowan v. Sears, Roebuck & Co., 908 F.2d 1099, 1103 (2d Cir. 1990). 

The universal rule is that if a post-judgment motion is filed within 28 days of the entry of judgment 
and calls into question the correctness of that judgment it should be treated as a motion under Rule 
59(e) , however it may be formally styled.” Ross v. Global Marine, Inc., 859 F.2d 336, 337-38 (5 th 
Cir. 1988); Van Skiver v. U.S., 952 F.2d 1241, 1243-44 (10 th Cir. 1991); Beverly Hills Fan Co. v. 
Royal Sovereign Corp., 21 F.3d 1558, 1562 (Fed. Cir. 1994); Hindi Owen Engel ke, Inc. v. GRM 
Indus., Inc. 869F.Supp. 539, 546 (N.D. Ill. 1994). 

Rule 59(e) is used to obtain substantial modification of the judgment and suspends finality of 
judgment so as to rectify the judgment. Tolls time to appeal. 

Rule 59(e) granted when movant clearly establishes a ground for relief such as newly discovered 
evidence . Harrington v. City of Chicago, 433 F.3d 542, 546 (7 th Cir. 2006). 

Rule 59(e) motions only apply to decisions on the merits and a decision on standing is not 
on the merits? 

When the Supreme Court was referring to “merits” it meant the “the underlying merits of the 
controversy” in question. Osterneck v. Ernst & Whinney, 489 U.S. 169, 174-77 (1989). 

It did not mean whether the judgment to be altered was a decision on the merits for res 
judicata purposes, but whether the 59(e) motion deals with issues collateral to the judgment in the 
specific underlying action. 

If the Rule 59(e) motion “raises issues wholly collateral to the judgment in the main cause of 
action” then it is not a Rule 59(e) motion. Buchanan v. Stanships, Inc., 485 U.S. 265, 268 (1988). 

Collateral issues are uniquely separable from the cause of action ruled on in the judgment; 
they do not seek a change in the judgment. See White v. New Hampshire Dept, of Employment 
Security, 455 U.S. 445, 452 (1982). 

The controversy here addressed by the motion to alter was whether issue preclusion 
applied—that was the crux of the judgment. 

In deciding whether issue preclusion applied, a district court must examine—or in the case 
of a postjudgment motion, reexamine—matters encompassed within the merits of the underlying 
action. See Osterneck v. Ernst & Whinney, 489 U.S. 169, 174-77 (1989). Here for example, were 
the proposed new parties privy to the prior action, were the issues of taxpayer and noneconomic 
injuries raised, litigated and decided for them in the prior action. 

Examples of collateral issues include: 
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A request for attorney’s fees because it required a separate decision from whether the 
plaintiff was injured, attorney’s fees under § 1988 are not considered compensation for the injury. 
White v. New Hampshire Dept, of Employment Security, 455 U.S. 445, 452 (1982). 

A motion for costs filed under Rule 54(d) “raises issues wholly collateral to the judgment in 
the main cause of action.” Buchanan v. Stanships, Inc., 485 U.S. 265, 268 (1988). 

Rule 60 (b) 

Rule 60(b) is used to relieve a party of the final judgment if filed after time to appeal passed. It is a 
collateral attack on the final judgment. 

Newly discovered evidence 

Rule 59(e) used when newly discovered evidence becomes available after judgment. Schiller v. 
Physcians Res. Group, Inc., 342 F.3d 563, 567 (5 th Cir. 2003); Atlantic States Legal Found., Inc. v. 
KargBros., Inc., 841 F.Supp. 51, 55-56 (N.D.N.Y. 1993). 

Judge Swain held that once she disposed of the case Den Hollander II for lack of standing due to 
collateral estoppel, her Order could not be vacated under Fed. R. Civ. P. 59(e) because “newly- 
discovered plaintiffs, are not newly-discovered evidence" (her emphasis), App. 210. 

Evidence is “[a]ny species of proof presented . . . through the medium of witnesses, records, 
documents, exhibits, and concrete objects for the purpose of inducing belief in the minds of the 
[court] as to their contentions.” American Jurisprudence, Evidence § 1. 

Judge Swain ignored that persons are simply a medium for providing evidence, so new persons with 
different fact situations mean new evidence as compared with Den Hollander I. The new plaintiffs 
provided new factual allegations in a verified complaint. 

In an analogy to a Second Circuit case concerning a new trial under Rule 59(a), this Court said that 
the plaintiff had a new witness willing to testify, which meant new evidence. Li Butti v. U.S., 178 
F.3d 114. 119 (2d Cir. 1999)(plaintiff failed to show how testimony would change result). 

“Evidence, broadly defined, is the means from which an inference may logically be drawn as to the 
existence of a fact. . . .” Black’s Law Dictionary, 9th ed. (quoting 31A C.J. S., Evidence § 3, at 67- 
68 (1996)). 

Evidence is “[a]ny circumstance which affords an inference as to whether the matter alleged is true 
or false.” American Jurisprudence, Evidence § 1. 

With the two new plaintiffs in the case, the logical inference is that the ultimate fact of collateral 
estoppel does not apply; therefore, summary judgment based on collateral estoppel would be 
obviated and the case would continue. 
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Genesis of new plaintiffs 

USDOE accuses Den Hollander of lying. Why would Den Hollander lie about finding the two new 
plaintiffs after Judge Swain’s summary judgment on collateral estoppel. If he knew of them sooner, 
he would have added them to the complaint. 

Prior to the filing of Den Hollander I, the plaintiff had started an ongoing effort to find additional 
plaintiffs to join litigation that opposed the governmental imposition of a state approved belief 
system—Feminism—on higher education. The plaintiff contacted various individuals and student 
organizations at Columbia and found one other plaintiff for Den Hollander I, but the Feminist 
opprobrium directed toward him as a result caused his withdrawal from the case. Other attempts at 
enrolling individuals—email to individuals interested in men’s rights, contacting men’s rights 
organizations, such as the Male Studies Foundation—who were taxpayers in New York State were 
unsuccessful. After Judge Swain’s ruling, I was contacted by one N.Y. resident on a different 
matter and thought he might be willing to join the case, which he did. I then remembered another 
N.Y. resident whose rights were then being violated by VAWA and he also agreed to join. 

Manifest Injustice 


How do you know that a new suit by the new plaintiffs will be barred by collateral estoppel? 

The past is prologue. Federal courts will use any technicality to dispose of a men’s rights case. 

Fulani v. Bentsen, 862 F.Supp. 1140 (S.D.N.Y. 1994) held that “[0]ne whose interests were 
adequately represented by another vested with the authority of representation is bound by the 
judgment, even though the first party was not formally a party to the litigation.” E.g., Conte v. 
Justice, 996 F.2d 1398, 1402 (2d Cir. 1993); A/pert’s Newspaper Delivery Inc. v. New York Times 
Co., 876 F.2d 266, 270 (2d Cir. 1989); Ruiz v. Comm ’r of Dep’t ofTransp., 858 F.2d 898, 903 (2d 
Cir. 1988); Expert Elec., Inc. v. Levine, 554 F.2d 1227, 1233 (2d Cir.), cert, denied, 434 U.S. 903 
(1977). 

Amend Motion 

Power of the Court 

Substantively speaking, this motion to amend was the first effort to amend the complaint. 

Why not just bring another case with these two new plaintiffs? 

To quote this Court in Hacklier v. Guaranty Trust Co. Of New York, 117 F.2d 95, 98 (2d Cir. 
1941), cert, denied, 313 U.S. 559 (1941), it would avoid “delay and expense of a new suit, which at 
long last will merely bring the parties to the point where they now are.” 

It would also avoid promoting dilatory contests over whether a particular amendment is 
allowable as an amendment or must be filed as a new complaint. 

In addition, I’m asking for review of the lower court’s decision that I was collaterally 
estopped to allege standing, so if this Court decides to overrule the district court on collateral 
estoppel, then the case will end up back there anyway. 
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Finally, Fulani v. Bentsen, 862 F.Supp. 1140 (S.D.N.Y. 1994), will result in the new action 
in which I’m the attorney being dismissed on collateral estoppels grounds. “[0]ne whose interests 
were adequately represented by another vested with the authority of representation is bound by the 
judgment, even though the first party was not formally a party to the litigation.” E.g., Conte v. 
Justice, 996 F.2d 1398, 1402 (2d Cir. 1993). 

What must come first: a plaintiff with standing or an amendment to add a plaintiff with standing? 

In this circuit, it does not matter. 

Judge Swain held that even if she vacated her Order her court did not have subject matter 
jurisdiction to allow amendment of the Complaint to add new plaintiffs that would cure standing. 

According to her, once a district court makes a summary judgment decision that there is no 
standing, that’s it. The complaint can no longer be amended. That’s pretty technical and sounds 
like the 19 th century. 

Such a superficially persuasive argument rests on the metaphysical notion that since there 
was no plaintiff before the court with a valid cause of action, there was no proper party available to 
amend the complaint. 

However, when a court grants a 59(e) motion, the previous judgment no longer exists. 
McNabola v. Chicago Transit Auth., 10 F.3d 501, 520 (7 th Cir. 1993). 

Therefore, if Judge Swain’s October 31 st Order is vacated, then there is no ruling by her that 
Den Hollander lacked standing, so her court could then entertain a motion to amend. Once she 
vacates the Order, she has the power that every court has to make a decision on standing, which 
includes whether to allow an amended complaint that impacts standing. 

The addition of the two new plaintiffs would be as if the original complaint included them as 
named plaintiffs. So, regardless of what the Court does regarding Den Hollander, the two new 
plaintiffs will not be denied standing on collateral estoppel grounds. Therefore, the case cannot be 
terminated through summary judgment based on collateral estoppel. 

The propose amendment brings an otherwise valid complaint by real, live plaintiffs before 
the district court. The manner in which the complaint came before the court should be irrelevant 
unless it prejudices someone in some articulable way. 

Case law in this circuit holds a district court has the power to amend a complaint to substitute a 
plaintiff with standing when the original plaintiff lacked standing: 

Hackner v. Guaranty Trust Co. Of New York , 117 F.2d 95 (2d Cir. 1941), cert, denied, 313 U.S. 559 
(1941). 

In an opinion by Judge Charles E. Clark, who served as reporter for the Federal Rules Advisory 
Committee that drafted Rule 15, this Court held that the amended complaint was a valid way of 
commencing suit, even though all of the original plaintiffs had been dismissed. 

Hackner was a putative class action where the district court dismissed the complaint because the 
original named plaintiffs lacked standing. None of the plaintiffs had the required diversity amount. 
The district court rejected their amended complaint to substitute plaintiffs who had standing. 
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The Court of Appeals, however, allowed the amendment because it substituted a new plaintiff who 
met the jurisdictional amount for diversity actions. The amended complaint did not cure the 
original plaintiffs’ lack of standing. 

The Second Circuit in Hacklier stated the “Defendants’ claim that one cannot amend a nonexistent 
action is purely formal, in the light of the wide and flexible content given to the concept of action 
under the new rules.” Hacklier, 117 F.2d at 98; accord Bowles v. J. J. Schmitt & Co., 170 F.2d 617, 
621 (2d Cir. 1948)(“We have held in effect that an action can be started in favor of a new plaintiff 
without particular fonnalities so long as there is adequate service.”); Technical Tape Corp. v. 
Minnesota Mining & Mfg. Co., 200 F.2d 876, 879 (2d Cir. 1952)(Clark, J., concurring). As the 
Supreme Court has pointed out, “there is no particular magic in the way [an action] is instituted.” 
Hacklier, 117 F.2d at 98 (citing Chisholm v. Gilmer, 299 U.S. 99, 102 (1936)). 

The new plaintiff in Hacklier had a claim for relief, as do the two new plaintiffs here. Hacklier, 117 
F.2d at 98. 

Hacklier remains the rule in the Second Circuit for curing standing by adding a new plaintiff: 

“In the classic case of Hacklier . . . [the Court of Appeals] allowed the substitution of a new 
unrelated plaintiff for the one who could not show federal jurisdiction.” United States v. Matles, 

247 F.2d 378, 380 (2d Cir. 1957), rev ’d on other grounds, Matles v. United States, 356 U.S. 256 
(1957). 

Based on Hacklier, the Court of Appeals recognized the power of the district courts to grant 
an amendment adding an unrelated party that brings the case within the court’s jurisdiction. 
Pressroom Unions-Printers League Income Sec. Fund v. Continental Assurance Company, 700 F.2d 
889, 893 n.9 (2d Cir. 1983); see Staggers v. Otto Gerdau Co., 359 F.2d 292, 296 (2d Cir. 
1966)(under Rule 15, a court may substitute new plaintiffs). 

In Advanced Magnetics, Inc. v. Bay front Partners, Inc., 106 F.3d 11, 19-21 (2d Cir. 1997), 
the Court of Appeals permitted the substitution of plaintiffs by amendment that would relate back to 
the date of the original complaint pursuant to Rule 15(c). 

In Atlantic States Legal Found., 841 F. Supp. 51, 53-55 (N.D.N.Y. 1993), the district court, 
after granting partial summary judgment in favor of the defendant based on the plaintiffs’ lack of 
standing, vacated the judgment to find standing. 

State’s dissembling about Hacklier: 

In the State’s effort to keep Hacklier from applying, it intentionally creates a false 
impression that the plaintiffs in Hacklier made a motion to “Intervene” under Rule 24 and not a 
motion to amend the complaint. Based on that factual falsehood, the State then argues that Den 
Hollander did not make a motion to Intervene under Rule 24; therefore, Hacklier does not apply. 
State Brf p. 24. 

The Hacklier Court, however, stated that the “defendants were served with an Amendment 
to Complaint striking the name of C. J. Bowman as party plaintiff and adding as plaintiffs Grace W. 
York, who was alleged to be still holding notes in the amount of $6,000, and Eunice E. Eastman, 
who had held notes in the amount of $ 10,000, but had been induced to part with them on the same 
terms as had the original plaintiffs.” 
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The Hackner Court then held: “Hence no formidable obstacle to a continuance of the suit 
appears here, whether the matter is treated as one of amendment or of power of the court to add or 
substitute parties, Federal Rule 21, or of commencement of a new action by filing a complaint with 
the clerk, Rule 3. In any event we think this action can continue with respect to Eastman without 
the delay and expense of a new suit, which at long last will merely bring the parties to the point 
where they now are.” 

Even the case cited by the State for support of its disingenuous argument, Disability 
Advocates, Inc. v. New York Coalition for Quality Assisted Living, Inc., 675 F.3d 149, 161 (2d Cir. 
2012), states that Hackner dealt with amendment to the complaint by substituting plaintiffs. 

In Disability, unlike in Hackner, the United States tried to intervene six years later, after 
discovery, after a trial had concluded , the district court had already made important decisions of 
fact and law and where the plaintiff had no standing. It was just too late—six years too late. 

In Den Hollander II there has been no trial, no discovery, and the summary judgment was 
only on standing, not on the substantive allegations. We’re still in the first inning in this case. 

Hackner is about substituting parties, specifically plaintiffs—just as is the proposed amendment in 
this case. 

National Maritime Union of America, v. Curran, 87 F. Supp. 423, 425-26 (S.D.N.Y. 1949). 

Held that the court had discretion to allow substitution of plaintiffs to satisfy diversity 
jurisdiction requirements in order to give the court jurisdiction where no jurisdiction existed when 
the complaint was filed. 

The district court recognized that all the original plaintiffs in a suit can be dropped and new 
ones added by amendment. 

Southern District Court Judge Kaufman stated: “Though there is authority for the view that 
an amendment presupposes jurisdiction of the case [citations omitted], the better view, which seems 
to be more in keeping with the spirit and liberality of the Federal Rules, does permit an amendment 
to cure a jurisdictional defect.... E.g., Hackner v. Guaranty Trust Co. of New York, 2 Cir., 1941, 

117 F.2d 95, certiorari denied 1941, 313 U.S. 559, 61 S.Ct. 835, 85 L.Ed. 1520; International 
Allied Printing Trades Ass ’n v. Master Printers Union, D.C.N.J. 1940, 34 F.Supp. 178; Moreschi v. 
Mosteller, D.C.W.D. Pa. 1939, 28 F.Supp. 613.” 

As Judge Kaplan said in Sheldon v. PHH Corp., 96 Civ. 1666, 1997 U.S. Dist. LEXIS 
221*11 n.7, 1997 WL 91280 (S.D.N.Y. Mar. 4, 1997)(Kaplan, J.), aff’d 135 F.3d 848 (2d Cir. 

1998): 

“Hackner’s holding was endorsed and explained in National Maritime Union of America v. 
Curran, 87 F. Supp. 423, 425-26 (S.D.N.Y. 1949). The question that Judge Kaufman there asked 
was whether ‘Rule 21, allowing parties to be dropped or added, [can] be then construed to permit a 
complete substitution of all the parties.’ Id., at 425. In answering the question in the affirmative, 
the court relied on Hackner and a number of other decisions that supported substitution under Rule 
21 and noted that this was a policy superior to allowing substitutions under Rule 15. Id. at 426.” 
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‘The rationale for this conclusion seems to be that because Rule 21 specifically provides for 
the addition or elimination of parties .... Wright, Miller & Kane, Fed. Prac. And Proc., Civil 2d § 
1479, at pp. 569-70(1990). 

National Maritime, however, chose not to pennit the amendment, it did so only under the 
theory that amendments adding or dropping parties must meet Rule 21 ’s leave of court requirement 
as well as the requirements of Rule 15. 

Park B. Smith, Inc, y. CHF Indus., Inc. , 811 F. Supp. 2d 766, 773 (S.D.N.Y. 2011). 

Courts in the Second Circuit have generally allowed for substitution when a mistake has 
been made as to the person entitled to bring suit and such substitution will not alter the substance of 
the action. 

Also Board of Elections v. Lomenzo, 365 F. Supp. 50, 53 (S.D.N.Y. 1973). 

Similar results have been reached by cases in other circuits following Hacklier: 

Health Research Group v. Kennedy, 82 F.R.D. 21, 29-30 (D.D.C. 1979). 

Pioche Mines Consolidated, Inc. v. Dolman, 333 F.2d 257, 265 (9th Cir. 1964) cert, denied, 380 
U.S. 956(1965). 

Morrow v. Spiess, 349 F.2d 931, 933 (10 Cir. 1965). 

Travelers Indent. Co. v. United States exrel. Construction Specialties Co., 382 F.2d 103, 105-06 
(10th Cir. 1967) (quoting Conley v. Gibson, 355 U.S. 41, 48, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957)). 

“There is a division of authority among the circuits concerning the allowance of 
amendments which involve the adding of parties. However, we believe the philosophy underlying 
the federal rules [has been] well expressed by the Supreme Court. . . and is controlling: ‘The 
Federal Rules reject the approach that pleading is a game of skill in which one misstep by counsel 
may be decisive to the outcome and accept the principle that the purpose of pleading is to facilitate 
a proper decision on the merits.’ This purpose is not furthered by giving Rule 15 lip service rather 
than full fealty. Nor is the purpose of the federal rules furthered by denying the addition of a party 
who has a close identity of interest with the old party when ... [there will be no prejudice]. The 
ends of justice are not served when forfeiture of just claims because of technical rules is allowed.” 

State’s cases 

The State relies, in part, on two district court opinions outside this circuit that are brief ex 
cathedra rulings unsupported by analysis or citation of precedent: Turner v. First Wisconsin 
Mortgage Trust, 454 F. Supp. 899, 913 (E.D.Wis. 1978), and in the lower court Schwartz v. The 
Olympic, Inc., 74 F. Supp. 800, 801 (D.Del. 1947), both of 

Relation Back 

The Second Circuit has held: 
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Once subject matter jurisdiction is ‘cured’ by an amendment, courts regularly have 
treated the defect as having been eliminated from the outset of the action. In other 
words, where a change in parties, necessary to the existence of jurisdiction, is 
appropriate and is made (even on or after appeal), appellate courts have acted as if 
the trial court had jurisdiction from the beginning of the litigation. 

Le Blanc v. Cleveland, 248 F.3d 95, 99 (2d cir. 2001)(quoting E.R. Squibb & Sons, Inc. v. Lloyd’s & 
Co., 241 F.3d 154, 163 (2d Cir. 2001). 

When the amendment states a new basis for subject matter jurisdiction by changing or 
adding parties, relation back to the date of the original filing applies. Woods v. Indiana University- 
Purdue Univ., 996 F.2d 880, 884 (7th Cir. 1993); see Carney v. Resolution Trust Corp., 19 F.3d 
950, 954 (5th Cir. 1994). 

“The relation back of amendments changing plaintiffs is not expressly treated in revised 
Rule 15(c) since the problem is generally easier. Again the chief consideration of policy is that of 
the statute of limitations, and the attitude taken in revised Rule 15(c) toward change of defendants 
extends by analogy to amendments changing plaintiffs.” Notes of Advisory Committee on Rules— 
1966 Amendment. 

Addition v. Substitution 


USDOE tries to make a distinction between “adding” and “substituting” parties. ( USDOE Brf p. 

26. 

Rule 15(a) can be used to add or substitute a party. Goodman v. Mead Johnson & Co., 534 F.2d 
566 (3 rd Cir. 1976); Wilger v. Dep’t of Pensions & Sec. State of Ala., 593 F.2d 12 (5 th Cir. 1979); 
Wright & Miller, Fed. Prac. andProc., § 1474. 3 rd ed., p. 629. 

Although Rule 15(c)(1)(C) refers only to an amendment that “changes the party,” courts and 
commentators agree that the word “changes” must be interpreted sensibly and pragmatically to 
include the addition of parties. Andujarv. Rogowski, 113F.R.D. 151, 154 n.4 (S.D.N.Y. 1986). 

Rule 21 specifically states a court may “add or drop a party.” 

So even under USDOE’s Clintonesque linguistics, the district court could add the two new plaintiffs 
and then drop Den Hollander with the end result being one of substitution. Therefore, all those 
cases that USDOE alleges as not applying do apply. 

Amend Motion 

No Justifying Reason, So Abuse of Discretion 

Judge Swain ruled that the amendment would have been dismissed under Rule 12(b)(6) anyway, 
App. 211-213. 

Judge Swain did not engage in the required plausibility analysis and her decision was based solely 
on a legal conclusion. Therefore, her decision of inevitable dismissal is not a “justifying reason” as 
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required by Foman v. Davis, 371 U.S.178, 182 (1962) and Jin v. Metro. Life Ins. Co., 310 F.3d 84, 
101 (2d Cir. 2002), for denying the amendment. 

The current procedure in determining dismissal under Rule 12(b)(6) requires the application of the 
“plausibility standard.” (1) Identifying the specific allegations in a complaint that are conclusory, 
(2) Consider the remaining factual allegations in a complaint as true and detennine if they 
plausibly—not probably but more than possibly— infer that the defendant is liable for the 
misconduct alleged. Ashcroft v. Iqbal, 556 U.S. 662 679-81 (2009); Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 556 (2007); Hayden v. Paterson, 594 F.3d, 150, 161 2d Cir. 2010). 

A complaint cannot be dismissed based on a judge’s or opposing counsel’s disbelief of the factual 
allegations even if it strikes them that actual proof is improbable. Twombly, 550 U.S. at 555-56. 

“[Wjhen a district court bases its decision solely on a legal conclusion that the amended pleading 
would not withstand a motion to dismiss, this court [of appeals] must review the legal conclusion de 
novo. Whether an abuse of discretion occurred in such a case depends in whole upon the 
correctness of the district court’s predicate legal conclusion.” Martin v. Associated Truck Lines, 
Inc., 801 F.2d 246, 248 (6 th Cir. 1986). 

The exceptions cited in Foman for not freely granting leave to amend post-judgment are not present 
in this case: 

No delay 

No prejudice—no discovery, no change in cause of action, same series of transactions 
No futility—merits never addressed in any court 
Therefore, under Foman, Jin and Martin, Judge Swain’s decision of inevitable dismissal was an 
abuse of discretion. 

State and USDOE misplaced arguments 

The State’s attorney took into account the wrong complaint. The pertinent complaint is the 
proposed amended complaint. State Brf. pp. 17, 18. 

The State’s attorney and USDOE argue that a justifying reason to deny amendment is that the 
proposed amendment is futile because student aid does not violate the Establishment Clause. ( State 
Brf. pp. 16-17; USDOE Brf. pp. 30, 31). They missed, however, that the proposed amendment does 
not allege student aid as violating the Establishment Clause. 

State’s attorney argues the proposed amendment futile because the noneconomic allegations are 
“meritless.” Once again, she cites to the wrong complaint—the original complaint instead of the 
proposed amended complaint. {State Brf. pp. 17, 18). And to make a decision based on merits 
requires compliance with Iqbal, 556 U.S. at 679-81; Twombly, 550 U.S. at 556; Hayden v. Paterson, 
594F.3dat 161. 

The State’s attorney also claims futility because Feminism is not a religion, but she doesn’t even 
make the required merits analysis of Iqbal, 556 U.S. at 679-81; Twombly, 550 U.S. at 556; Hayden 
v. Paterson, 594 F.3d at 161. 
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USDOE also fails to provide the analysis for dismissing a complaint as required by Iqbal, 556 U.S. 
at 679-81; Twombly, 550 U.S. at 556; Hayden v. Paterson, 594 F.3d at 161. 

The closest that USDOE comes to the required analysis is its assertion that the proposed 
amended complaint provides “no factual allegations” of funds provided by Congress for specific 
USDOE programs that are applied so as to aid the inculcation of Feminism in New York’s higher 
education. That is simply false as the proposed amended complaint alleges at ff32-36, 76-78, 123, 
125, 159-160, 162-168, App.177-178, 185-186, 194-195, 199-201. 

Amend Motion 

Feminism is a religion and defendants aid it, so amendment not futile 

If a judgment must be vacated first before a motion to amend post-judgment can be considered, why 
should the lower court even address the amendment? 

In dealing with post-judgment motions to vacate and amend “it might be appropriate in a proper 
case to take into account the nature of the proposed amendment in deciding whether to vacate the 
previous judgment.” Williams v. Citigroup Inc., 659 F.3d 208, 213 (2d Cir. 2011). 

Such is what the lower court did by incorporating parts of the State and USDOE’s memoranda of 
law into its Memorandum Order with the result that the amended complaint would be dismissed 
anyway under Rule 12(b)(6). Memorandum Order App. 211-213. 

A court’s determinations are context-specific. Iqbal, 129 S. Ct. at 1950; South Cherry St., LLC v. 
Hennessee Group LLC, 573 F.3d 98, 110 (2d Cir. 2009). 

Here that means whether the allegations in the proposed amended complaint are plausible that 
Feminism is a religion. 

If not, then the proposed amended complaint is futile and all the other issues disappear. 

Feminism = Religion 
Court Tests 

The original complaint and proposed amended complaint allege that under decisions of the U.S. 
Supreme Court; the Third, Fourth, Eighth, Ninth, and Tenth Circuit Courts of Appeals; Title VII of 
the Civil Rights Act of 1964; and a case from the Southern District of New York; the belief system 
Feminism, as propagated and aided by the defendants, satisfies the tests for being a religion under 
the First Amendment, whether the Establishment or Free Exercise clauses: 

Third— Malnak v. Yogi, 592 F.2d 197 (3d Cir. 1979) 

Fourth —Dettmer v. Landon, 799 F.2d 929 (4 th Cir. 1986) 

Eighth —Love v. Reed, 216 F.3d 682 (8 th Cir. 2000) 

Ninth —Alvarado v. City of San Jose, 94 F.3d 1223 (9 th Cir. 1996) 

Tenth —United States v. Meyers, 95 F.3d 1475 (10 th Cir. 1996), circuits, 

SDNY-- Altman v. Bedford Cent. School Dist., 45 F.Supp.2d 368, 378, (S.D.N.Y. 1999), 
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rev’d on other grounds, 245 F.3d 49 (2d Cir. 2001), cert denied, 534 U.S. 827 


The Supreme Court ruled that the test for detennining whether a belief system is religious is that it 
“stems from ... moral, ethical, or religious beliefs about what is right and wrong and that these 
beliefs be held with the strength of traditional religious convictions.” Welsh v. U.S., 398 U.S. 333, 
339-340 (1970); U.S. v. Seeger, 380 U.S. 163, 176, 186 (1965). 

“If an individual deeply and sincerely holds beliefs that are purely ethical or moral in source and 
content but that nevertheless impose upon him a duty of conscience ... those beliefs certainly 
occupy in the life of that individual ‘a place parallel to that filled by . . . God’ in traditionally 
religious persons. Because his beliefs function as a religion in his life ....” Welsh, 398 U.S. at 340 
(internal quotes Seeger, 380 U.S. at 176). 

“Buddhism, Taoism, Ethical Culture, Secular Humanism,” and other non-theistic belief-systems are 
religions. Torasco v. Watkins, 367 U.S. 488, 495 n. 11 (1961). 

Even the ethical beliefs of an atheist who does not believe in an afterlife are considered religious. 
U.S. v. Bush, 509 F.2d 776, 780, 782-783 (7 th Cir. 1975). 

The Equal Employment Opportunity Commission in Title VII employment cases considers as 
religion moral or ethical beliefs sincerely held with the strength of traditional religions. 29 C.F.R. 
§1605.1; LaViolette v. Daley, E.E.O.C. No. 01A01748 (Sept. 13, 2002). 

The New York Southern District Court in Altman v. Bedford Cent. School Dist., 45 F.Supp.2d 368, 
378, (S.D.N.Y. 1999), rev’d on other grounds, 245 F.3d 49 (2d Cir. 2001), cert denied, 534 U.S. 
827, determined whether a belief system was religion for Establishment Clause proposes by using 
the Establishment Clause analysis from Malnak v. Yogi, 592 F.2d 197, 208-210 (3d Cir. 
1979)(Adams, J. concurring). 

Judge Adams’s guidelines in Malnak have been followed by the Third, Fourth, Eighth, Ninth, and 
Tenth Circuit Courts of Appeals. 

The Malnak test looks at three factors: whether the belief-system (1) addresses fundamental and 
ultimate questions having to do with deep and imponderable matters, (2) do the ideas have a broader 
scope that lay claim to definitive and comprehensive truths, (3) has formal and external signs such 
as structure, organization, efforts at propagation, and observance of holidays. Not all of the indicia 
need be satisfied for a belief system to be a religion, but in the case of the Feminism promoted by 
the State and financially aided by the State and USDOE, all three are. (Compl. 50, 53-69, 92- 
110; Prpsd Amend. Compl. 43, 48-65, 98-116). 

In other words, religious beliefs are generally characterized by, among other traits, ultimate ideas; 
metaphysical beliefs; a moral or ethical system; a shared and comprehensive doctrine; and the 
accoutrements of religion, such as founders, prophets, teachers, important writings, keepers of 
knowledge, structure or organization, holidays, and proselytizing. 
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Application of these tests to the Feminism propagate under Equity for Women Policy and Action 
Plan. 


The Feminism required in higher education by the Regents addresses fundamental and 
ultimate questions having to do with deep and imponderable matters—what’s more fundamental 
and imponderable than the relations between the sexes, the creation and destruction of life, how to 
live one’s life and die one’s death? 

The State’s Feminism: 


a. Provides followers with a faith-based certainty that they are the sole possessors of the 
highest form of truth to the answers of life’s persistent questions even though those truths 
cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives with thought patterns that make possible the 
description of realities, the formulation of beliefs, and the experiencing of inner attitudes, 
feelings, and sentiments. 

c. Provides a conscious push toward an ultimacy and transcendence that provide norms and 
power throughout life. 

d. Indoctrinates theories as to the place in the order of nature for males and females. 

e. Propagates basic attitudes to the fundamental problems of life. 

f. Provides answers on how to deal with certain situations that arise throughout life. 

g. Defines the fundamental concerns for humans in modern day society. 

h. Proselytizes moral codes of right and wrong. 

i. Inculcates comprehensive beliefs on matters ranging from the insignificant through the 
ordinary to the material which are accepted as true, such as the difference between right and 
wrong, good and evil, how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed it should be, purged of the evil elements which 
retard its progress toward the knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a Feminist worldview with tenets for 
comprehension and commandments for conduct. 

l. Mandates a lifestyle that requires a broad system for conduct in all spheres of existence, 
including appropriate acts of volition; correct thinking; and acceptable language, such as 
“issues” for “problems,” and “gender” for “sex” (unless it involves accusations of “sexual 
abuse” against a male). 

m. Advocates beliefs that are based upon a faith to which all else is subordinate and which all 
else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various topics into a comprehensive belief system. 

p. Validates the spirit of its followers with importance, meaning, purpose, and security. 

q. Inculcates beliefs based on the teachings of certain prophet-like individuals, such as Mary 
Wollstonecraft. 
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State Feminism Irrationality 

“‘[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ come 
within the meaning of ‘religious belief.. Welsh, 398 U.S. at 339 (internal quotes Seeger, 380 
U.S. at 184-185): 

For the State’s Feminism one example is that sexual differences are a result of upbringing. 
The Regents declared that “[b]oys and girls leam very early in life from their toys, their games, 
what they see on TV, and the way adults treat them to conform to what is considered typical of their 
sex,” which is reinforced by education. Equal Opportunity for Women-A Statement of Policy and 
Proposed Action, Position Paper No. 14, p. 6 (1972). 

Such a disregard for neuroscience, evolution, biology, and physics makes the belief 
incomprehensible and irrational—a characteristic of religion. 

Feminism and the Regents’ policies avoid the scientific method in that their precepts are not 
the result of knowledge gained by testing hypotheses to develop understanding through the 
elucidation of facts or evaluation by experiments. 

State Feminism Absolute Truths 

Religious ideas have a broader scope that lay claim to definitive and comprehensive truths, 
regardless of empirical data: 

Feminism and the Regents’ policies claim that females “do not get the same economic return 
on their education as men.” Equity for Women, Regents Policy and Action Plan. Yet, females earn 
more per unit of time worked than males. If the two worked the same amount of time, for every 
dollar a male earns, a female makes $1.09. 

Feminism and the Regents’ policies claim as unfair that “[t]he percentage of women in 
leadership positions ... continues to reflect a lack of access” to the “Glass Ceiling.” Equity for 
Women, Regents Policy and Action Plan p. 2. Feminism and the Regents’ policies, however, fail to 
note the countervailing fact that the 25 most dangerous occupations in America are 90% occupied 
by men. 

Since men bear greater risks and burdens, fairness requires them to enjoy more of the 
benefits, but the Regents and Feminism ignore this logical principle in order to enforce Feminist 
precepts that provide females with preferential treatment throughout society. 

Females hold 51.4% of all the managerial and professional positions. The Atlantic, Nov. 

2011, All the Single Ladies, Kate Bolick. 

Females are 15 times more likely than men to become top executives in major corporations 
before age 40. Dr. Warren Farrell. 

Feminism and the Regents’ policies claim that “[wjhen women and men have comparable 
education and experience, men are often paid more.” Equity for Women, Regents Policy and Action 
Plan pp. 2-3. 

Female pay exceeds men in more than 80 different fields, a female investment banker starts 
at 116% that of a man, female sales engineers earn 143% of their male counterparts. Dr. Warren 
Farrell, Why Men Earn More. 
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Never married, college educated males who work full-time make only 85% of what 
comparable females earn. John Leo, Of Men, Women, and Money, (contributing editor U.S. News 
& World Report). In 1960 it was 94%. 1960 U.S. Census of Population. 

Of all adults who work part time, females earn 115% that of men. National Center for 
Policy Analysis, Denise Venable. 

Feminism and the Regents’ policies assert that female faculty have “mean salaries lower 
than their male counterparts,” Equity for Women, Regents Policy and Action Plan p. 4, while 
ignoring that among professors who produce an equal number of journal articles, men are likely to 
be paid the same or just slightly less than females. Dr. Warren Farrell, Why Men Earn More. 

“Feminism remains an ideology many measure themselves against. . . .” Jennifer Scanlon, 
editor, Significant Contemporary American Feminists, p. xv. 

Feminism is non-falsifiable, which makes it more like a religion, Who Stole Feminism?, 
Christina Hoff Sommers, p. 96. 

Feminism is more like a religious undertaking than an intellectual one, Sir Karl Popper. 

Feminist theologian Serene Jones, President of Union Theological Seminary, authored the 
book Feminist Theory and Christian Theology: Cartographies of Grace, in which she explores how 
Christian ideas — of salvation, for example — relate to feminist notions of how women can 
transform their lives. As President of Union Theological, her strategy is to have the Seminary 
weigh in with a moral seriousness on issues related to justice and peace and beauty at Columbia 
University. Columbia Magazine, Spring 2008, News. 

The Skeptical Feminist: A Philosophical Inquiry, by Janet Radcliffe Richards points out 
similarities between Feminism and religion. 

State’s attorney ignores the application of the tests for religion: 

The State’s attorney argues Feminism is not a religion because ‘“the conventional, majority view’” 
holds such. (State Brf p. 19). How does she know? Did she conduct a poll? No, she just decrees 
it, the way the nobility did in the middle ages. 

She relies on the criminal case U.S. v. Allen, 760 F.2d 447 (2d Cir. 1985), for defining religion as 
the “conventional, majority view.” The problem is that statement is dicta. The Allen Court held 
there was no aiding of religion. It never ruled on whether “nuclearism” was a religion. It stated that 
“even if ‘nuclearism’ could be classified as a religion,” the statute in question did not aid 
“nuclearism” because it had a secular purpose and did not have the effect of advancing such nor 
entanglement. Allen, at 451-52. 

The State and USDOE claim that the definition of religion is “narrower” in Establishment Clause 
cases, State Memo. Mtn. Dsmss. pp. 13-15, Docket No.9; USDOE Memo. Mtn Dsmss p. 2 n.3, even 
though the courts have never ruled such, Alvarado v. City of San Jose, 94 F.3d 1223, 1230 n.6 (9 th 
Cir. 1996). 
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USDOE does rely on a number of cases but as applied here , those case show that Feminism is a 
religion: 


Wisconsin v. Yoder, 406 U.S. 205, 215-16 (1972), stated religion is not merely a matter of 
personal preference, but is shared by an organized group, and intimately related to daily living. 

Yoder cited to Justice Harlan’s concurring opinion in Welsh v. U.S., 398 U.S. 333, 353 (1970), that 
religion is more than devotion “to individual principles acquired on an individualized basis”; that it 
involves “shared beliefs by a recognizable and cohesive group.” The Feminism propagated at 
Columbia’s IRWG, Hofstra’s Women’s Studies program, and by the State is a well organized, far 
reaching belief system of widely accepted tenets that mandate daily activities in how to live, work 
and relate to others. (Proposed Amended Complaint ]ffl43-65, App. 179-184). 

U.S. v. Meyers, 95 F.3d 1475, 1483 (10th Cir. 1996) and Alvarado v. City of San Jose, 94 
F.3d 1223, 1230 (9th Cir. 1996) state “that religious beliefs are generally characterized by, [among 
other traits], ‘ultimate ideas,’ ‘metaphysical beliefs,’ a ‘moral or ethical system,’ and the 
‘accoutrements of religion’ ... [that] ‘demonstrate any shared or comprehensive doctrine or ‘display 
any of the structural characteristics or formal signs associated with traditional religions.” Meyers 
includes under accoutrements: comprehensiveness of beliefs; founders, prophets, or teachers; 
important writings; keepers of knowledge; structure or organization; holidays; and propagation. 

The proposed Amended Complaint alleges for IRWG, Hofstra’s Women’s Studies program 
and the State’s Equity for Women in the 1990s Regents Policy and Action Plan, Background Paper 
(1993) and the State’s other policy statements, the characteristics cited in Meyers and Alvarado. 
(Proposed Amended Complaint ]fl[43-65, 99-113, App. 179-184, 190-193). 

Therefore, by USDOE’s own cited criteria, the proposed Amended Complaint alleges the 
Feminism promoted and financed by the State and financed by USDOE satisfies the requirements of 
a religion. 

Frivolity 

USDOE asserts that the proposed amended complaint’s allegations, fK 37-65, App. 178-184, of 
Feminism as a religion are frivolous. USDOE does not refer to any statute, rule or otherwise under 
which it bases that allegation, nor does it provide any analysis. USDOE just makes a conclusory 
statement. 

A federal court has jurisdiction to hear claims on the margins of reasonable possibility. See Nolan 
v. Meyer, 520 F.2d 1276, 1278 (2d Cir.), cert, denied, 423 U.S. 1034, 46 L. Ed. 2d 408, 96 S. Ct. 

567 (1975); Blaney v. Florida Nat’l Bank, 357 F.2d 27, 28-29, 31 (5th Cir. 1966). 

If the ethical beliefs of an atheist who does not believe in an afterlife are considered religious, 

United States v. Bush, 509 F.2d 776 (7th Cir. 1975), why not Feminism, which has more of the 
attributes of a traditional religion than atheism. 

USDOE relies on the decree by Judge Kaplan that Feminism is not a religion and the “core of the 
[Den Hollander r\ complaint therefore is frivolous.” ( USDOE Brf pp. 2, 27). 
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A judge makes a statement without any of the required analysis for dismissing on the merits, 
without any evidence necessary for a summary judgment, and now that statement is written into the 
black letter of the law. 

Are we back in the days when a nobility of the powerful simply decree what is the rule of 
the land? I don’t think so. 

Besides, it is unclear whether Judge Kaplan even had jurisdiction to rule on the merits. 
“Jurisdiction, whether it be subject-matter or personal, concerns the authority of the court to 
hear and determine the controversy.” Local 538 United Bhd. of Carpenters & Joiners v. U.S. Fid. 

& Guar. Co., 154 F.3d 52, 55 (2d Cir. 1998). Without it, a court lacks the power to adjudicate a 
cause of action, such as an Establishment Clause violation. See, U.S. ex rel. Rudickv. Laird, 412 
F.2d 16, 20 (2d Cir. 1969). 

28 USC § 1915 (e)(2): 

Applies to pro se plaintiffs whether they paid full fees of not. Fogle v. Pierson, 435 F.3d 
1252, 1257-58 (10 th Cir. 2006). 

Den Hollander is pro se in district court. 

A detennination of frivolous under the statute is the same as a determination of dismissal 
under Rule 12(b)(6). The plausibility standard applies and USDOE has not provide such an 
analysis. 

Actions based on plausible allegations of constitutional violations are usually not dismissed 
as frivolous. Thomas v. Scully, 942 F.2d 259, 260 (2d Cir. 1991). 

Inherent court power: 

An inherent power to sanction may be imposed either for commencing or for continuing an 
action in bad faith, vexatiously, wantonly, or for oppressive reasons. Oliveri v. Thompson, 803 F.2d 
1265, 1275 (2d Cir. 1986). 

To ensure, however, that fear of sanctions will not deter persons with colorable claims from 
pursuing those claims, this Court has declined to uphold sanctions under bad-faith unless there are 
“clear evidence that the challenged actions are entirely without color, . . . [are taken] for reasons of 
harassment or delay or for other improper purposes” and lack “a high degree of specificity in the 
factual findings of [the] lower courts.” Oliveri v. Thompson, 803 F.2d 1265, 1275 (2d Cir. 1986). 

28 USC 1927: 

Like a sanction made pursuant to the court’s inherent power, an award under Sec. 1927 is 
proper when the attorney’s actions are so completely without merit as to require the conclusion that 
they must have been undertaken for some improper purpose such as delay. See Acevedo v. 
Immigration and Naturalization Service, 538 F.2d 918, 920 (2d Cir.1976). 

An award made under Sec. 1927 must be supported by a finding of bad faith similar to that 
necessary to invoke the court’s inherent power. Oliveri v. Thompson, 803 F.2d 1265 (2d Cir. 1986). 
Attorney must exhibit a significant degree of recklessness, bad faith, or improper motive. 
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42 U.S.C. Sec. 1988: 


Attorneys’ fees may be awarded only if the court finds that the plaintiffs claim was 
“frivolous, unreasonable, or groundless, or that the plaintiff continued to litigate after it clearly 
became so.” Oliveri v. Thompson, 803 F.2d 1265 (2d Cir. 1986). 

The proper test for that award is whether the claim itself is clearly meritless. Oliveri v. 
Thompson, 803 F.2d 1265 (2d Cir. 1986). 

Rule 11: 

I’m not asking for extension, modification or reversal of existing law but for the application 
of existing law. 

Sanctions are not intended to impede zealous or creative advocacy. Courts must exercise 
extreme caution in sanctioning attorneys under Rule 11, particularly where such sanctions emerge 
from an attorney’s efforts to secure the court’s recognition of new rights, and “so as not to 
discourage attorneys from advocating positrons which, though today perceived as absurd, may 
become tomorrow’s law.” Larez v. Holcomb, 16 F.3d 1513, 1522 (9 th Cir. 1994). 

The court is to avoid hindsight and resolve all doubts in favor of the signer. Oliveri v. 
Thompson, 803 F.2d 1265 (2d Cir. 1986). 

The advisory committee note to the amended rule states that the signer’s conduct is to be 
judged as of the time the pleading or other paper is signed. 

Absence of legal precedent, presentation of unreasonable legal argument or failure to prevail 
on merits [never reached the merits] of particular legal contention cannot justify finding of 
frivolousness. Leach v. Boyer, 929 F.Supp. 319. 324 (N.D. Ind. 1996). 

Frivolousness requires that under existing precedents there was no chance of success or a 
party failed to advance a reasonable argument. Securities Indus. Assoc, v. Clarke, 898 F.2d 318, 
321 (2d Cir. 1990). 

Frivolousness when based on legal theories plainly foreclosed by well-established legal 
principles and authoritative precedent. To my knowledge, there has never been a case that dealt 
with whether Feminism was a religion. 

A legal argument need not ultimately prevail to be warranted by existing law. Associated 
Indemnity Corp. v. Fairchild Indus., Inc., 961 F.2d 32, 36 (2d Cir. 1992). 

Factual contentions require evidentiary support. Fed. Proc. §62.845. 

The extent to which a litigant has researched the issues, engaged in reasonable investigation, 
and found some support for his theories should be taken into account. Moore’s, Fed. Prac. § 
11.11(5). 

Rule 11 is violated only when it is “patently clear that a claim has absolutely no chance of 
success.” Eastway Construction Corp. v. City of New York, 762 F.2d 243, 254 (2d Cir. 1985). 

Sanctions shall be imposed when it appears that a competent attorney could not form the 
requisite reasonable belief as to the validity of what is asserted in the paper. Oliveri v. Thompson, 
803 F.2d 1265 (2d Cir. 1986). 

Motion for sanctions must be made separate from other motions. 

Aiding the religion of Feminism 

Where a law on its face or by its application has an incidental effect of aiding a religion. 
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Facially —The Regents’ policies, such as Equity for Women, Regents Policy and Action Plan. 
require higher education in N.Y. to follow Feminist precepts. 

The Regents exercise legislative functions concerning the higher educational system in New 
York State, determine higher education policies, and establish the rules for carrying those policies 
into effect throughout the higher educational institutions of the State. N.Y. Educ. Law § 207. 

Applied —The promulgation of Regent policies are mandated by the State Legislature and specific 
funds are appropriated to USNY for the enforcement of the Regents’ policies. N.Y. Educ. Law § 
237, (Prpsd Amend. Compl. 19, 22-26, 69-71). 

Applied —Funds provided by USDOE to the Regents and SED that are spent on carrying out the 
Regents Feminist policies, such as the Equity for Women, Regents Policy and Action Plan. 

Applied —SED’s disbursements to IRWG and Hofstra’ Women’s Studies, admittedly Feminist 
institutions, of Bundy aid, N.Y. Educ. Law § 6401, that is mandated and appropriated by the State 
Legislature for higher education. (Prpsd Amend. Compl. 73-75). 

Applied —On infonnation and belief, USDOE disburses Congressional appropriations to IRWG and 
Hofstra’s Women’s Studies in the fonn of financial awards, contracts, and research grants. (Compl. 
f 76). 

Lemon Test 

When laws on their face or the application of laws incidentally aid a religion, they will violate the 
Establishment Clause unless they have (1) a secular purpose, (2) their primary or principle effect 
does not advance religion or inhibit religion, and (3) they must not excessively entangle the 
government with religion. Cooper v. United States Postal Sen’., 577 F.3d 479, 4494 (2d Cir. 
2009)(citing Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971)). 

The State and federal governments fail this test on three fronts: 

Macro View of N.Y. hisher education 

Purpose Violation'. 

Purpose aims at preventing government from abandoning neutrality and acting with the intent of 
promoting a particular point of view in religious matters. Corporation of Presiding Bishop of 
Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327, 335 (1987). 

The Regents’ secular purpose in 1972 for its policies to balance off the number of females and 
males in higher education, Regents Statewide Plan 1972, p. 103-04 (DH Deck Opp. Ex. K, Docket 
13), was replaced around 1984 with a purpose to turn higher education in N.Y. into a Feminist 
construct. 

In 1984 more females than males were attending and graduating from New York colleges and 
universities, yet the State continued its policy of increasing the number of females who graduated, 
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providing females added assistance so they graduated, and increasing the opportunities available to 
them. Regents Statewide Plan 1984 (DH Decl. Opp. Ex. L); Regents Major Policy Statement for 
1984 (DH S/J Decl. Ex. M), Docket No. 13. 

The State’s purpose was no longer secular affirmative-action because the results had gone far 
beyond equal treatment by the State’s own measures. See Johnson v. Transportation Agency, 480 
U.S. 616, 632, 637 (1987)(the purpose of affirmative-action is to eliminate the effects of past 
discrimination and obtain equitable representation). 

In 1988, the State called for the increased participation of females in underrepresented fields, such 
as mathematics and science, even though it would further decrease the number of males receiving 
college degrees. Regents Statewide Plan for 1988 (DH Decl. Opp. N), Docket No. 13. 

In 1993, when over 55% of New York State’s college students were female, SED ORIS, and 
females earned 60% of the associate degrees, 54% of the bachelor degrees, and 58% of the master’s 
degrees, New York Annual Educational Summary 1990-91, Table 42, p. 50, the Regents made clear 
their Feminist purpose in the major policy statement Equity for Women, Regents Policy and Action 
Plan, Background Paper (1993), which is still in effect today that discovery can easily prove. 

Equity for Women, Regents Policy and Action Plan requires establishing specific goals, indicators 
of progress, and a timetable for action to provide females with additional benefits and more 
preferential treatment in State public and private colleges and universities. It amounts to a “super 
affirmative action,” which is consistent with Feminist dogma. (Equity for Women, DH Decl. Opp. 
Ex. H, Docket No. 13): 

Equity for Women guides the SED’s actions with educators, educational institutions, and 
cultural institutions across the State, Equity for Women, Regents Policy and Action Plan p. 
v., and requires SED to give significant weight to the advice provided by the 
Commissioner’s Statewide Advisory Council on Equal Opportunity for Women and Girls, 
id. p. 6. (There is no Council on Equal Opportunity for Men and Boys, which is consistent 
with Feminist precepts.) 

Conformity with Feminist doctrine Equity for Women 

The Regents’ Equity for Women, Regents Policy and Action Plan requires: 

a. Super affirmative action to increase the number of degrees received by females in those 
areas where they already receive well over 52%. Equity for Women, Regents Policy and 
Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think and act [including speech] in order to achieve” 
super affirmative action goals for females. See id. p. 5. 

c. “Major changes in curriculum and teaching” to accord with “[c]urrent studies about 
learning patterns and the intellectual development of women,” which promotes female 
friendly strategies over those helpful to males. Id. p. 2. 
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d. Establish “[appropriate non-traditional role models” to increase the number of females 
enrolled in subjects such as mathematics, science, engineering, and computer technology 
with the quota numbers reported to Higher Education Data Systems, id. p. 7, which will 
further decrease the overall number of males graduating college. 

e. Focus the support networks of colleges and create others to promote the hiring and 
placement of females, id. p. 9, even though more females than males are hired on 
graduating college. 

f. Develop, support, and promote research on current issues facing females, but not males, 
which will be incorporated into teacher training by SED. Id. p. 10. 

The purpose of Equity for Women, Regents Policy and Action Plan is what the Feminists call a 
“transformation” project of the educational community to one that is based on Feminist percepts. 
The Equity for Women, Regents Policy and Action Plan made Feminism the criterion for governing 
educational content, operations, monitoring, and decision making by the Regents, SED and 
institutions of higher learning. 

In 2004, the Regents’ Statewide Plan recognized that a super-majority of ah college students were 
female, that females earned 55% of the Bachelor degrees, 63% of the Master’s degrees and a 
majority of the Doctoral degrees in the State, yet consistent with Feminist doctrine, the Regents 
showed no concern for rebalancing the numbers to achieve equity for men. 2004 Statewide Plan 
pp. 70, 72 chart 17 (DH Deck Opp. Ex. P, Docket No. 13). 

When a government consistently over a 28 year period enforces policies favorable to the already 
preferentially treated majority at the expense of the minority, the only objective conclusion is that a 
particular belief system, which exalts the majority over the minority, is at work. In America in this 
day and age, that belief system is Feminism. 

As a result of the Regents’ enforcing Feminist precepts, today, females make up 58% of ah New 
York’s college students. SED, ORIS. 

Funding 

The State uses appropriations authorized by the legislature to enforce Equity for Women, Regents 
Policy and Action Plan 

USDOE knowingly provides funding to the Regents and SED that is used to enforce the State’s 
Equity for Women, Regents Policy and Action Plan (1993). 

Entanglement Violation : 

Equity for Women, Regents Policy and Action Plan creates a “comprehensive plan” and a “plan of 
action” for which “the entire educational community is accountable.” Equity for Women, Regents 
Policy and Action Plan pp. 1, 6, DH Deck Opp. Ex. H, Docket No. 13. 
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The Regents and SED lead and support the continuing execution of the plan. Equity for Women, 
Regents Policy and Action Plan p. 6, which requires “the cooperation of members of faculties, 
boards of trustees ..., administrations of... colleges ..., as well as ... employers, and community 
members.” Id. p. 6. 

The Equity for Women, Regents Policy and Action Plan requires the State to monitor all higher 
educational institutions, including Columbia and Hofstra, to assure the policy’s implementation: 

• SED was assigned the “responsibility to monitor progress toward the stated goals,” Equity 
for Women-Action Plan p. 11; 

• SED staff to re-train faculty as to appropriate sex roles and provide “regular monitoring 
and reinforcement [of that view] in educational settings,” Equity for Women-Action Plan p. 

6 ; 

• SED staff to conduct “academic program reviews at colleges and universities” in order to 
determine whether gender specific patterns have disappeared, Equity for Women-Action 
Plan p. 7; 

• “Practices that support, recruit, and promote women will be identified and replicated” 
while all others will be “eliminated,” as determined by SED’s Affirmative Action Officer, 
Equity for Women-Action Plan p. 9. 

Such monitoring by public authorities excessively entangles the State with implementing Feminist 
tenets in higher education in N.Y., including at Columbia and Hofstra. Lemon, 403 U.S. at 627 (the 
Supreme Court found excessive entanglement from a state subsidy for religious school teachers 
because to assure the teachers taught only secular matters would require a monitoring program that 
would be just a little short of ongoing surveillance). 

The Equity for Women, Regents Policy and Action Plan’s extensive monitoring also creates an 
impermissible joint exercise of religious and civic authority that advances Feminism through 
college and State affirmative action officers. See Commack Self-Service Kosher Meats, Inc. v. 

Weiss, 294 F.3d 415, 430 (2d Cir. 2002). 

Curriculum 

The State in the district court wrongly claimed that individual courses escape the State’s approval 
and fall outside the registration process. {State Memo. Mtn Dsmss p. 6 n.5, Docket No.9). The 
State’s Education Regulations define curriculum in the following way: “Curriculum means a 
sequence of courses which together comprise a program of instruction,” 8 N.Y.C.R.R. § 126.1(d); 
“Curriculum or program means the formal educational requirements necessary to qualify for 
certificates or degrees. A curriculum or program includes general education or specialized study in 
depth in a particular field, or both,” 8 N.Y.C.R.R. § 50.1 (i). 

Under these definitions, the State cannot approve a curriculum for registration unless it approves the 
courses that are included in that curriculum. That is why the regulations require the “objectives of 
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each curriculum and its courses shall be well defined in writing,” and “[cjourse description shall 
clearly state the subject matter and requirements of each course.” 8 N.Y.C.R.R. § 52.2(c)(1). It is 
also the reason that to register curricula, “[t]he content and duration of curricula shall be designed to 
implement” a curriculum’s purposes. 8 N.Y.C.R.R. § 52.1(b)(3). 

8 N.Y.C.R.R. § 52.1(c) requires curricula to be consistent with the Regents Statewide Plan; and § 
52.1(h) states that new registration is required for any curriculum in which changes affect the title, 
focus, design or requirements. 

Micro View Funding ofIRWG andHofstra ’s Women Studies 
Principal and Primary Effect 

Public funding may not be provided to an institution “in which religion is so pervasive that a 
substantial portion of its functions are subsumed in the religious mission or when it funds a 
specifically religious activity in an otherwise substantially secular setting.” Bowen v. Kendrick, 487 
U.S. 589, 610 (1988)(quoting Hunt v. McNair, 413 U.S. 734, 743 (1973)). 

“The general prohibition on funding pervasively sectarian institutions is essentially a prophylactic 
rule, designed to prevent the ‘risk’ that the government’s money, though designated for a specific 
secular purpose, ‘may nonetheless advance the pervasively sectarian institution’s ‘religious 
mission.’” Lamont v. Woods, 948 F.2d 825, 842 (2d Cir. 1991)(intemal quotes, Bowen, 487 U.S. at 
610). 

Whenever government funding flows to an institution in which a substantial portion of its functions 
are subsumed in a religious mission, here Feminism at Columbia’s IRWG and Hofstra’s Women’s 
Studies, the aid is considered to have a principal or primary effect of advancing religion even 
though the Legislature and Congress designated the funds for secular purposes. 

Sectarian Operations 

Assuming Feminism is a religion, then Columbia’s IRWG and Hofstra’s Women’s Studies 
are pervasively sectarian Feminist operations. 

Columbia’s IRWG and Hofstra’s Women’s Studies admittedly propagate Feminism. 
Proposed Amended Complaint ^ 126-133, App. 195-196. 

Columbia’s IRWG and Hofstra’s Women’s Studies have a catalogue of Feminist activities 
that permeate them and whatever secular teaching may exist cannot be separate from their Feminist 
missions. 

Examples of the Feminist concepts inculcated at IRWG and Hofstra’s Women’s Studies. 
Proposed Amended Complaint 136-151, App. 196-198. 

All of the functions of Columbia’s IRWG and Hofstra’s Women’s Studies serve the 
Feminist mission by advocating, instructing, promoting, inculcating, supporting, and providing 
training in Feminist doctrine. Proposed Amended Complaint 161, 162, App. 200. 
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Both impose on their faculty, employees, and students a unitary belief system of Feminist 
orthodoxy that dictates thought, speech, and conduct. 

Bundy Aid 

State Bundy aid, on information and belief, go to and benefit Columbia’s IRWG and Hofstra’s 
Women’s Studies. 

Bundy funding originates from State taxes that the New York Legislature appropriates for higher 
education and mandates the Regents and SED to expend. 

From 1996 to 2009, SED has paid to Columbia over $40 million in Bundy Aid, a portion of 
which, on information and belief, benefited IRWG. 

On information and belief, during the same period SED paid Hofstra millions of dollars in 
Bundy Aid, a portion of which benefitted its Women’s Studies program. 

The purpose of the State’s “Bundy” aid, N.Y. Educ. Law § 6401, is to “provide^ direct unrestricted 
financial support to certain independent postsecondary institutions” in order to help “preserve the 
strength and vitality of [New York’s] private and independent institutions of higher education....” 
http://www.highered.nysed.gov/oris/bundy/ (Overview). It is not, as the State argued below, to help 
students finance their education. (State Mtn Dsmss Memo., pp. 20-22, Docket 9). 

Bundy aid differs from student aid in that it is the institution making choices as to whether to apply 
for such funds—not the students. The Supreme Court requires full free private choices by 
students—not institutions—in order to avoid violating the neutrality requirement of the 
Establishment Clause. 

“[T]he distinction between a per-capita school-aid program [Bundy aid] and a true 
private-choice program is significant for purposes of endorsement. See, e.g.. 

Lynch v. Donnelly, 465 U.S. 668, 692 (1984)(0’Connor, J., concurring). In terms 
of public perception, a government program of direct aid to religious schools 
based on the number of students attending each school differs meaningfully from 
the government distributing aid directly to individual students who, in turn, decide 
to use the aid at the same religious schools.” 

Mitchell v. Helms, 530 U.S. 793, 842-843 (2000)(plurality decision)(0’Connor, J., concurring in 
judgment). 

Bundy aid to IRWG and Hofstra’s Women’s Studies is also similar to the aid provided sectarian 
schools in two Supreme Court cases that found violations of the Establishment Clause. In Levitt v. 
Comm, for Public Educ., 413 U.S. 472 (1973), an unrestricted lump sum per student was required 
by the State to be paid to private schools for internal testing, and in Comm, for Public Educ. & 
Religious Liberty v. Nyquist, 413 U.S. 756 (1973), grants were paid to private schools for 
maintenance and repair based on the number of pupils in the school. 
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USDOE Aid 


On information and belief, USDOE provides awards, contracts, and research grants, appropriated 
and mandated by Congress, to IRWG and Hofstra’s Women’s Studies. 

In Tilton v. Richardson, 403 U.S. 672 (1971), grants under the Federal Higher Education Facilities 
Act violated the Establishment Clause when the government could no longer assure the grants were 
used for non-sectarian activities. 

On information and belief, State and federal funds that directly or indirectly benefit Columbia’s 
IRWG and Hofstra’s Women’s Studies help indoctrinate Feminism by financing the materials used 
at both and the salaries of employees who administer and daily preside over Feminist courses, 
meetings, lectures, seminars, consciousness raising sessions, publications, counseling, and career 
advising for which the goals are to convince persons to turn their will and their lives over to the care 
of Feminism. 

Total federal awards to Columbia University in fiscal 2009 were $686,700,000. “Awards include 
all federal assistance entered into directly between the University and the federal government” and 
“pass-throughs, which are not student loans.” Columbia University, Notes to Summary Schedule of 
Expenditures of Federal Awards Year Ended June 30, 2009. On information and belief, Columbia 
University invests significant amounts in IRWG from the above source. 

Of the total federal awards to Columbia in 2008, $17.6 million originated with USDOE, which on 
information and belief benefited IRWG. 

Hofstra received 4.3% of its revenues in 2009 from government grants and contracts. Elofstra 
President’s Report 2009. On information and belief, a portion benefitted Hofstra’s Women’s 
Studies. 

Conclusion Aiding Religion 

Since at least 1984, the Regents and SED have adopted Feminist beliefs as true in detennining their 
educational policies for higher education, and then employed Feminist action plans based on those 
beliefs to create a higher educational system that operates consistent with and acceptable to 
Feminist doctrine while other contrary viewpoints are eliminated. 

The allegations of the State’s lack of neutrality and extensive involvement in enforcing its Feminist 
action plan in higher education is not based on some set of hypothetical facts but the State’s own 
admissions in its Statewide Plans and policy statements. In addition, its purpose cannot be to make 
up for a lack of New York laws that prohibit sex discrimination in colleges and universities. See 
N.Y. Civil Rights Law § 40-c and N.Y. Exec. Law § 291(2). 

The Regents and SED have demonstrated a preference for the particular creed Feminism and 
created an impermissible entwinement of religious and civic authority that advances Feminism 
through SED’s comprehensive, discriminating, and continuing surveillance to ensure Columbia and 
IRWG administrators and teachers think, speak, and act appropriately. 
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The power, authority and tax dollars of the Regents, SED, and USDOE have been placed on the 
side of one particular set of believers—Feminists, which in effect forces others to conform to the 
establishment of Feminism or keep silent. 

State’s request for summary judgment that Feminism not a religion. 

That’s what Judge Kaplan tried to do, perhaps you will succeed. 

Precedential Value 

In a bizarre “hail Mary,” the State’s attorney asserts that “the precedential effect of this Court’s 
prior standing decision” bars this action. State Brf. pp. 10-11. 

The Second Circuit’s decision in Den Hollander I was a Summary Order—it has no precedential 
effect. Second Circuit Local Rule 32.1.1(a) states that “[rjulings by summary order do not have 
precedential effect.” 

State’s Attorney Deceptions 

She says the district court found nothing more than quote: “feelings of offense” and “subjective 
offense.” {State Brf. pp. 9, 12) The words “feelings” and “offense” are not in Magistrate Fox’s 
Report or Judge Kaplan’s Order. 

Cites original complaint instead of proposed amended complaint on motion to amend. State Brf. pp. 
17, 18. 

She says I make the remarkable assertion that my earlier lawsuit did not result in any adverse 
standing rulings that bind me today, p. 11. That is remarkably false, since my brief at p. 46 states 
“collateral estoppel would apply to standing under Title IX and Equal Protection.” [So did my 
Objections to Magistrate Pitman’s Report at ][ 44, Docket 25.] 

The State’s attorney says the “Noneconomic Standing” section in the Den Hollander II Complaint, 
App. 109-111, is “nearly identical” to the noneconomic injuries alleged in the Den Hollander I 
Amended Complaint. {State Brf. p. 13). That is false because there is no noneconomic injury raised 
in the Den Hollander I Amended Complaint. (But there is in the original complaint in Den 
Hollander II and the proposed amended complaint. Original Complaint at ][][ 79-91, App. 109-110; 
Proposed Amended Complaint at 79-97). 

The State’s attorney cites to allegations in the Den Hollander I Amended Complaint that are part of 
the Equal Protection and Title IX sections and bizarrely asserts Den Hollander really meant those 
allegations to belong to the separate Establishment Clause action. {State Brf. p.12). 

The State’s attorney asserts that the “[djenial of postjudgment motions” to vacate under Rule 59(e) 
and amend the complaint are governed by an “abuse-of-discretion standard” for which she cites a 
“summary order,” dowers v. Family Dollar Stores, Inc., 455 F. App’x 100, 101 (2d Cir. 2012). 

{State Brf p.9). Local Rule 32.1.1(a) of this Court, however, states that “[rjulings by summary 
order do not have precedential effect.” 
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She asserts that because I made no “motion to intervene,” Hacklier does not apply. To her it is 
irrelevant that I made a motion to amend, and rather fickle of her considering that the State 
conceded a motion to amend was the correct procedure for adding parties. State Brf. p. 24 ( See 
State Opposition to Motions to Vacate and Amend, pp.5-7, Docket 36, App.l 1). Hacklier is about 
substituting parties, specifically plaintiffs—just as is the proposed amendment in this case. 

Conclusion 

It’s the same old story—switch the sexes, then ask yourself how you would rule. 

The purpose of this case is simply to give males what the government has given females. 

I’m not asking for millions of dollars because some female boss propositioned me or made sexually 
explicit remarks. I’m just asking for fairness from this government. And it is a lesson of history 
that no ideology has been able to trump the concept of fairness for very long. 

The use of an overbroad application of collateral estoppel in order to ban unpopular citizens 
from a fair adjudication of their claims is inconsistent with the Federal Rules and sends a clear 
message that those principles spoken about so often with such apparent passion by politicians, the 
judiciary, and Hollywood actors do not apply to men. 

“[T]he Courts are supposed ‘to protect unpopular individuals ... and their ideas from 
suppression—at the hand of an intolerant society.” McIntyre v. Ohio Elections Comm ’n, 514 U.S. 
334,357(1995). 

Nice words, but for men who dare to fight for their rights—just words. 

The Establishment Clause issue in this case is before the federal courts again because in the 
prior proceeding the courts chose to resort to the hyper-technical pleading requirements of the 19 th 
century when the slightest misstep would immediately and forever end an aggrieved party’s chance 
at justice. 

“It is too late in the day and entirely contrary to the spirit of the Federal Rules of Civil 
Procedure for decisions on the merits to be avoided on the basis of. . . technicalities.” Foman v. 
Davis, 371 U.S. at 181. 

The putative class representative failed to include four words in the Den Hollander I 
complaint: “I am a taxpayer.” That’s it! Based on the absence of those four words, the Second 
Circuit threw the case into the street. The Second Circuit did not bother to consider the obvious fact 
that the class representative was a taxpayer—after all he was admitted to practice in the Second 
Circuit and the complaint stated he was a resident of New York. What person living and working in 
this country does not have taxpayer status—none. The Second Circuit did not bother to consider 
using judicial notice to find the class representative was a taxpayer even though the Federal 
Defendants conceded such. And the Second Circuit did not bother to consider remanding the case 
to the district court for a hearing on whether the class representative was a taxpayer, which the 
Second Circuit had the power to do and the class representative requested. 

The question is why was the Second Circuit so detennined to prevent even the appearance of 
rendering justice on the issue of whether Feminism is a religion aided by government? Because to 
do so would mean a modern-day excommunication from the Feminist Establishment—a barrage of 
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personal attacks from Feminist ideologues, criticism from the media, and ostracism from the 
politically correct elite. 

The courts of the Second Circuit once again confirmed that when it comes to protecting the 
rights of men, a case will never make it to trial unless it is to eliminate those rights. 

Complaint and Proposed Amended Complaint Allegations 

Feminist beliefs adopted by Regents 54-68, App. 104-106; Amended 50-64, App. 181-183. 
Such as, males are paid more. But if the average female and average male worked the same 
amount of time, then for every dollar a male earns a female would earn $1.10. 

Regents Feminist requirements Iffl 100-105, App. 112-114; Amended ]fl| 106-111, App. 191-193. 
Taxpayer Tlf 6, 13, App.96, 97; Amended 11, 13, 15, App. 174-175. 

Expenditure taxpayer funds 3, 4, 73-75, App. 95, 96, 107; Amended 3-6, 68-76, App. 173, 
184, 185. 

Noneconomic injury 7, 79-90, App. 109-110; Amended 79-96, App. 186-189. 

Feminism as religion 44 -51, 53, 54, 58, App. 101-104; Amended ]ff|37-64, App. 178-184 
State and federal aiding 

Purpose tit 2, 92-99, 107-115, 117, App. 95, 111, 112, 114, 115; Amended 2, 98-106, 
113-123, App. 190-194. 

Effect j[j[ 32, 40, 42, 43, 118-151, 156, 157, 161, App. 99-101, 116-121; ^ 30, 34,36, 
126-167, App. 177-178, 195-201. 

Entwinement ]fl[ 100-106, App. 112, 113; 106-112, App. 191-93. 

Plaintiffs’ direct contact with Columbia or Hofstra’s Feminism ]j]j 70-91, App. 109, 110; Amended 
79-97, App. 186-189. 

Regents Power 

The Regents exercise legislative functions concerning the higher educational system in New York 
State, determine higher education policies, and establish the rules for carrying those policies into 
effect throughout the higher educational institutions of the State. N.Y. Educ. Law § 207. 

Through the Regents power to suspend the charters of higher educational institutions, N.Y. Educ. 
Law §§ 210 & 215, and its power to register degree granting educational programs and curricula, 
Regents Rule § 13.1, which includes courses and all of a school’s facilities, 8 N.Y.C.R.R. §§ 
3.47(a), 50.l(i), 52.1, 52.2, 126.1(d), the Regents control what is taught in colleges and universities 
in the State, the environment in which it is taught, and limit which educational programs receive 
accreditation, and, therefore, State and federal funding. 

Every four years the Regents develop or update their master plan for higher education in New York 
called the Statewide Plan for Higher Education and review the plan’s implementation by higher 
educational institutions. N.Y. Educ. Law § 237. 

The Regents’ Statewide Plans, under N.Y. Educ. Law § 237: 

a. define the missions and objectives of higher education; 

b. set goals, describe the time for meeting those goals, identify the resources needed, and 
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establish priorities; and 

c. evaluate the effectiveness of educational programs. 

The Regents also periodically issue policy statements to supplement or set the direction that higher 
educational institutions should take in their programs. NYSED website, 
http://www.highered.nysed.gov/ocue/lrp/; see N.Y. Educ. Law § 207. 

The State Legislature annually appropriates specific sums to the University of the State of New 
York that the legislative mandate of N.Y. Educ. Law § 237 requires be spent, in part, on the 
formulation and execution of Regent Statewide Plans and policy statements, such as the major 
policy statement Equity for Women, Regents Policy and Action Plan. 

The master plans and policy statements are also mandated by N.Y. Educ. Law § 237(l)(d)(3) to list 
resources for the execution of the University of the State of New York’s plans and policies, 
including Equity for Women, Regents Policy and Action Plan. 

Such resources are provided out of the specific appropriations for the University of the State of New 
York, and SED serves as the Regents administrative ann expending the designated resources to 
carry out the University of the State of New York’s policies, which includes its Equity for Women, 
Regents Policy and Action Plan that promotes Feminism in higher education. 

State Education Department Power 

SED evaluates and monitors higher educational programs in New York colleges and universities, 
such as IRWG’s Women’s Studies program, in order to assure the programs are consistent with the 
Statewide Plan and Policy Statements formulated by the Regents. 8 N.Y.C.R.R. § 52.1(c). 

SED provides direct financial aid to colleges and universities under N.Y. Education Law § 6401, 
known as “Bundy Aid,” which is paid based on the number of degrees awarded by a higher 
educational institution. Bundy Aid supports the operation of that institution. 

USDOE Power 


USDOE provides funds to the Regents and SED that are spent on carrying out the Regents Feminist 
policies, such as the Equity for Women, Regents Policy and Action Plan. 

USDOE establishes policies for federal financial aid to education in order to assist institutions of 
higher learning. 20 U.S.C. § 1070(a)(5). 

USDOE regulates the operation of ah parties involved in the financing process, distributes and 
monitors federal funds, and enforces equal access to education. USDOE website, 
http ://www2 .ed.gov/about/what-we-do. html. 

USDOE delegated to the Regents and SED the responsibility for detennining which higher 
educational institutions in New York State are eligible for federal programs providing institutions 
federal awards, contracts, and research grants. 
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USDOE provides awards, contracts, and research grants to higher educational institutions. 

Chronology Women’s Studies Cases 

Den Hollander I: 

Original Complaint, August 18, 2008 
First Amended Complaint, December 1, 2008 
Magistrate Fox’s Report and Recommendation, April 15, 2009 
Judge Kaplan’s Order, April 23, 2009 
Second Circuit oral argument on April 8, 2010 
Second Circuit Summary Order, April 16, 2010 
Den Hollander II: 

Complaint, December 10, 2010 

Magistrate Pitman’s Order converting defendants-appellees’ motions 
to dismiss to motions for summary judgment, June 3, 2011 

Magistrate Pitman’s Report and Recommendation, July 1, 2011 

Judge Swain’s Order, October 31, 2011, granting summary judgment 

Motions to Vacate and Amend, November 19, 2011 

With [proposed] Verified Amended Complaint, November 19, 2011 

Judge Swain’s Memorandum Order, May 21, 2012 

Notice of Appeal, dated June 11, 2012 

Heightened contradictions from three anti-feminist cases 

General 

Men have no rights when opposing in the courts of these United States the favored treatment of 
society’s majority—females. 

The courts of the Second Circuit again and again confirmed that when it comes to protecting the 
rights of men, a case will never make it to trial unless it is to eliminate those rights. 
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I have brought three men’s rights cases. 

Not once, not even close to once, did any federal court reach the fundamental question in each case: 

Is it fair under the U.S. Constitution to give women favorable treatment at the expense of the 
rights of men? 

The cases were not about enforcing more rights for men but defending the rights they have in the 
face of an onslaught by a totalitarian belief system—Feminism. 

Every court has used one or another of the many methods that bureaucrats endowed with 
governmental power use to rule arbitrarily in order to further their personal beliefs or demonstrate 
sequacious allegiance to trendy ideologies of the day. 

Every case was thrown out of court at the very first instance, regardless of what the blindfolded lady 
in the courthouse allegedly represents. 

When the judiciary uses the many technicalities provided it for summarily ridding the courts of 
countermajoritarian and nonconformist cases and forgets its power in equity to do justice with at 
least a fair hearing on the merits of grievances brought by society’s minority: 

“[Hjistory shows that people have a way of not being willing to bear oppressive 
grievances without protest. Such protests, when bottomed upon facts, lead almost 
inevitably to an irresistible popular demand for either a redress of those 
grievances or a change in the Government. 

Communist Party of United States v. Subversive Activities Control Bd., 367 U.S. 1, 167 (1961) 
(Black, J. dissenting). 

Ladies’ Nights 

In the “Ladies Nights’ case, where public accommodation nightclubs charged males more for 
admission, the federal courts simply decreed that “state action” exists only at the point where an 
alcoholic drink is handed over to a customer but not when the customer enters the nightclub to reach 
the bar to obtain an alcoholic drink—a distinction without a difference.” 

The “distinction” was necessary in order not to overrule a 1969 case that found state action when a 
bar discriminated against two females. The courts claimed in the 1969 case that the two females 
were refused alcoholic drinks, so state action was involved. However, the files of the original case 
do not refer to any refusal to serve alcoholic drinks. The courts simply invented a fact to reach the 
decision required by the judiciary’s anti-male ideology because now it was males being 
discriminated against—which is acceptable. 

VAWA 


In the Violence Against Women’s Act case, the Department of Homeland Security’s immigration 
division uses proceedings kept secret from Americans to make findings of fact that an American has 
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committed “battery,” “extreme cruelty” or an “overall pattern of violence” against an alien spouse 
or lover. 

The secret proceedings are used against a disproportionate number of American males—around 
85%, which makes it an equal protection violation in the application of the law. Yick Wo v. 

Hopkins, 118 U.S. 356 (1886)(laws might not have invidiously discriminatory classifications 
written in words, but they may be applied in such a way as to create such classifications). 

The federal courts dismissed the case for lack of injury by resting their decisions on the following 
Kafkian logic: Since Homeland Security’s fact-findings about what an American did and whom the 
Government provided those fact-findings to (such as certain Feminist organizations and potential 
government employers) are kept secret from the American, any allegation of harm stemming from 
those secret fact-findings is “speculative.” 

The plaintiffs, including me, could not find out what the Government did behind closed doors 
concerning us because we were locked out; therefore, we could not specifically say what took place 
or how those fact-findings were used against us. The courts ruled our allegations speculative even 
though it was the Government’s secrecy which we were challenging that allowed the courts to rule 
our allegations speculative—Catch 22. 

Once again, the federal courts’ subservience to society’s preoccupation with punishing males for 
any perceived or imagined slight to females, citizen or alien, caused them to ignore the wisdom of 
one of the better Supreme Court Justices who said, secrecy “‘provides a cloak for the malevolent, 
the misinformed, the meddlesome, and the corrupt to play the role of informer undetected and 
uncorrected.’ Appearances in the dark are apt to look different in the light of day.” Anti-Fascist 
Committee v. McGrath, 341 U.S. 123, 172 (1951)(Frankfurter J., concurring). 

Women’s Studies 


The first round of this case relied on, in part, Equal Protection and Title IX challenges to the legality 
of Women’s Studies programs in New York State’s higher education system where females make 
up 58% of all college students, receive over 55% of the Bachelor degrees, over 63% of the Master’s 
degrees, and over a majority of the Doctoral degrees. N.Y. State Department of Education, ORIS . 1 

The federal courts again dismissed at their first chance by ruling that any harm caused the 
minority—males—by the lack of a Men’s Studies program was “speculative.” The federal courts 
do not say the same about the lack of a female sports team when a college only has a male team, but 
that’s because males, even as a minority, are disfavored by the federal courts. 

As for the claim that Feminism was a religion in Den Hollander I, the district court made a finding 
of fact by decree during motions to dismiss. 


1 By 2016, across America, females will receive 64% of the Associate degrees, over 60% of the Bachelor degrees, 53% 
of the Professional degrees, and 66% of the Doctoral degrees. National Center for Educational Statistics, Digest of 
Educational Statistics, Table 258. 
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District Judge Kaplan issued a decree without any evidence that “Feminism is no more a religion 
than physics....” Now that may be so, although I doubt it, but in this day and age we are beyond 
accepting proclamations of the truth by the powerful just because they are powerful. 

The Second Circuit Court of Appeals took a different tact on the religion issue by resorting to the 
hyper-technical pleading rules of the 1930s and 19 th century. Because I did not say “I am a 
taxpayer” in the complaint, I did not have standing to bring an Establishment Clause challenge. 

The Second Circuit did not bother to consider using judicial notice to find that I was a taxpayer 
even though the Federal Defendants conceded such. And the Second Circuit did not bother to 
consider remanding the case to the district court for a hearing on whether I was a taxpayer, which 
the Second Circuit had the power to do and I requested. 

Instead, the Court reached back 80 years to use a tactic long since relegated to the dustbin of history 
in order to throw another men’s rights case into the street. 

The Second Circuit Court also made a reference that the complaint did not cite to the relevant 
statutes that were applied in violation of the Establishment Clause, but that is simply false. “ Equity 
for Women in the 1990s ” is a Regents’ policy statement carrying the effect of law on higher 
educational institutions, Educ. Law § 207 (although § 207 was not cited, a summary of the text was 
at f 28 of the Complaint), and the Bundy aid statute was specifically cited at 49 and 157 in the 
complaint in the original action. 

Further, the substance of the relevant statutes were pleaded, but the statutes were not cited. 
“Affirmative pleading of the precise statutory basis for subject matter jurisdiction is not required if 
the complaint alleges facts to establish jurisdiction....” Moore’s Fed. Prac., § 8.03 [3], 3 ed. 
(citations from 2d, 5 th , 7th, and 9 th Circuits omitted). 

It has been a six years of the federal courts extinguishing any attempt to vindicate the rights of men 
through judicial action. 

Through these years, the federal courts have been consistent in using their bias towards men to do 
the opposite of what they are supposed to do: “[I]n times of repression, when interests with 
powerful spokes [persons] generate symbolic pogroms against nonconformists, the federal judiciary 
... has special responsibilities to prevent an erosion of the individual’s constitutional rights.” 
Younger v. Harris, 401 U.S. 37, 58 (1971)(Mr. Justice Douglas dissenting). 

The federal courts have consistently failed to realize that “The heart of the matter is that democracy 
implies respect for the elementary rights of men, however suspect or unworthy those men may be; a 
democratic government must therefore practice fairness. . . .” Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U.S. 123, 170 (1951) (Mr. Justice Frankfurter concurring). 

So, I will try for the U.S. Supreme Court as I did with the “Ladies’ Nights” and “Violence Against 
Women’s Act” cases, but the results will be the same, since there is no justice for the rights of men 
in the courts of these United States due to the institutionalized prejudice against men. 
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Cases 


Advanced Magnetics, Inc. v. Bayfront Partners, Inc., 106 F.3d 11, 19-21 (2d Cir. 1997). 

Power to add a party. In securities fraud case, the plaintiff lacked standing based on certain 
invalidly assigned claims but an amendment adding the assignors of those claims to the action 
should have been allowed. 

Alpert’s Newspaper Delivery Inc. v. New York Times Co., 876 F.2d 266, 270 (2d Cir. 1989). 

Independent delivers of NY Times tried to prevent Times from using its own deliverers by 
suing it for antitrust violations that failed in previous action called Belfiore. 

The “admitted sponsor and orchestrator” of the first action was the MRA, which had, since 
at least 1977, been amassing a “ ‘legal fund’ to challenge the Times should it ever attempt to modify 
or eliminate the independent dealer system of home delivery.” Belfiore, 654 F.Supp. at 844 n. 2. 

The MRA was, by admission of counsel for the Belfiore plaintiffs both in the district court and 
during argument before us, supervising the strategy of the litigation, had actually filed the 
complaint, had furnished legal assistance and was paying the independents’ counsel in Belfiore. 
MRA was also behind the second action. 

Despite the fact that the MRA was not a named party in either action, it was the admitted 
mastermind and financier of the Belfiore litigation and it is providing similar tactical and financial 
help in the instant case. 

In Expert Electric, Inc. v. Levine, 554 F.2d 1227 at 1233 (2d Cir.), cert, denied, 434 U.S. 

903, 98 S.Ct. 300, 54 L.Ed.2d 190 (1977), we stated that one whose interests were adequately 
represented by another vested with the authority of representation is bound by the judgment, even 
though the first party was not formally a party to the litigation. The issue is one of substance rather 
than the names in the caption of the case; the inquiry is not limited to a traditional privity analysis. 

Ruiz v. Commissioner of Department of Transportation of the City of New York, 858 F.2d 
898 (2d Cir. 1988), we found identity of parties when two groups of truck drivers filed two suits, one 
in state court and one in federal court, challenging a New York vehicle weight regulation. We 
reasoned that, since the two groups were using the same attorneys in the two actions, the allegations 
were identical, and there were indications of an industry-wide strategy coordinated by counsel for 
the Industry Advancement Fund, sufficient identity of parties existed to bar relitigation of 
previously raised claims. 

Atlantic States Legal Found., Inc. v. Karg Bros., Inc., 841 F.Supp. 51, 55-56 (N.D.N.Y. 1993). 
Power to add party. 

The district court, after granting partial summary judgment in favor of the defendant based 
on environmentalists lack of standing, vacated the judgment to find standing based on its prior 
precedents. 

Arnold Graphics Indus., Inc. v. Indep. Agent Center, Inc., 775 F.2d 38, 41 (2d Cir 1985). 

Plaintiff allowed to substitute defendant company as the defendant-judgment-debtor from a 
de facto merger because the issue of de facto merger had not been previously litigated. 

Buchanan v. Stanships, Inc., 485 U.S. 265 (1988). 

Supreme Court considered whether a motion for the allowance of costs under FRCP 54(d) 
was a motion to alter or amend the judgment. In concluding that it was not, the Court relied on the 
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fact that FRCP 58 draws a “sharp distinction” between a district court’s judgment on the merits and 
an award of costs. 485 U.S., at 268. 

Moreover, the Court observed that, as with the attorney’s fees in White v. New Hampshire 
Dept, of Employment Security, 455 U.S. 445 (1982), a motion for costs fded under Rule 54(d) 
“raises issues wholly collateral to the judgment in the main cause of action.” 485 U.S., at 268. 

Casey v. Department of State, 980 F.2d 1472, 1475 n.3 (D.C. Cir. 1992). 

Plaintiff sought injunction against U.S. State Department to prevent his extradition to the 
U.S. from Costa Rico. Circuit denied State’s collateral estoppel argument because the prior case 
did not specify which grounds it had dismissed plaintiffs similar complaint. 

Commack Self-Service Kosher Meats, Inc. v. Weiss, 294 F.3d 415, 430 (2d Cir. 2002). 

N.Y. laws regulating kosher meats required the State’s entanglement with Judaism and 
therefore violated the Establishment Clause. 

Comm, for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973). 

Grants were paid to private schools for maintenance and repair based on the number of 
pupils in the school, which violated the Establishment Clause. 

Conte v. Justice, 996 F.2d 1398, 1402 (2d Cir. 1993). Decided under NY law. 

Car accident in which Kenneth Conte found liable by NY State court. His representative in 
that action was Laura Conte. Laura and Kenneth bring subsequent suit in federal court. 

Both collaterally estopped. Laura because she appeared in a representative capacity on 
behalf of her son and had every incentive to fully litigate his claim, thereby controlling the lawsuit, 
and, accordingly, became bound by the determination as his privy. 

Collateral estoppel binds not only the actual parties to a lawsuit, but also their privies. See 
Watts v. Swiss Bank Corp., 27 N.Y.2d 270, 277, 317 N.Y.S.2d 315, 320, 265 N.E.2d 739, 743 
(1970). 

Among other things, privity has been held to include those who, although not actual parties, 
exercise practical control over an action. Due in large part to the general nature of litigation, 
however, no single factor is determinative upon the issue of control; rather courts look to the totality 
of the circumstances in determining the issue of control. 

Several factors indicative of control have emerged. Clearly, the appearance of the same 
attorney in both actions creates the impression that the interests represented are identical. Id. (“[i]t is 
of singular significance that the two actions were prosecuted simultaneously by the same law 
firm”); see Ruiz v. Commissioner of the Dep’t of Transp., 858 F.2d 898, 903 (2d Cir.l988)(citing 
Watts ); In re Arbitration between City School Dist. of Poughkeepsie, 35 N.Y.2d 599, 606 n. *, 364 
N.Y.S.2d 492, 496 n. *, 324 N.E.2d 144, 147 n. * (1974)(retention of the same attorney “in some 
circumstances may be a factor in concluding that the parties must be held to have an identity of 
interest for certain purposes”). But see Green v. Santa Fe Indus. Inc., 70 N.Y.2d 244, 254, 519 
N.Y.S.2d 793, 797, 514 N.E.2d 105, 109 (1987)(although same attorney no privity existed); Weiner 
v. Greyhound Bus Lines, Inc., 55 A.D.2d 189, 193, 389 N.Y.S.2d 884, 888 (2d Dep’t 1976). 

Accordingly, a finding of privity through control is strained where, although the theories of 
recovery in the prior and present actions are the same, the claims are discrete as to each plaintiff 
because they did not involve the identical property. See Green, 70 N.Y.2d at 254, 519 N.Y.S.2d at 
797, 514N.E.2dat 109. 
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Privity may also exist if there is an indication that the prior action was “managed as [the 
party to be bound] thought it should be.” Watts, 27 N.Y.2d at 278, 317 N.Y.S.2d at 321, 265 N.E.2d 
at 744; see Green, 70 N.Y.2d at 254, 519 N.Y.S.2d at 797, 514 N.E.2d at 109; Ruiz, 858 F.2d at 
903. 

Cooper v. United States Postal Sen’., 577 F.3d 479, 489 (2d Cir. 2009). 

In Cooper, the Second Circuit found noneconomic standing where the plaintiff (1) came into 
“direct contact with religious displays that were made a part of his experience in using the postal 
facility nearest his home,” (2) such contact made him uncomfortable, and (3) to avoid contact, he 
would have to alter his behavior. 

Establishment Clause injury comes in two forms: (1) noneconomic injury which comes 
from exposure to religious communications, and (2) “a broad swath of litigants [that] can 
demonstrate standing under Flast v. Cohen, 392 U.S. 83 (1968), which permits litigants to raise 
claims on the ground that their ‘tax money is being extracted and spent in violation of specific 
constitutional protections,’” Cooper at 489 n.9 (internal quotation Flast at 106). 

Costello v. US, 365 US 265, 284-88 (1961). 

Dismissal of denaturalization proceedings for defective affidavit of good cause was for lack 
of jurisdiction and did not bar subsequent proceeding that submitted proper affidavit. [Here proper 
complaint submitted to cure Den Hollander I complaint] 

DaCosta v. United States, No. 09-558 T, 2010 WL 537572 (Fed. Cl. Feb. 16, 2010). 

Has no precedential value. 

Disability Advocates, Inc. v. New York Coalition for Quality Assisted Living, Inc., 675 F.3d 149 (2d 
Cir. 2012). 

Unlike in Hackner, however, the United States intervened in this case after the trial had 
concluded in which the plaintiff had no standing and the district court had already made important 
decisions of fact and law. 

In Den Hollander there has been no trial and the summary judgment was on standing only, 
not on the substantive allegations. 

Since Hackner, this prudential approach has found favor in other courts. See, e.g., Miller & 
Miller Auctioneers, Inc. v. G.W. Murphy Indus., Inc., 472 F.2d 893, 895 (10th Cir. 1973). 

E.R. Squibb & Sons, Inc. v. Lloyd’s & Co., 241 F.3d 154, 163 (2d Cir. 2001)Jacobs, Calabresi, 
Straub). 

Substitution of defendant related back to when complaint originally filed at which time the 
diversity amount was $10,000 and not $75,000, so the Court had jurisdiction over defendant. 

“[W]e hold that, where it is appropriate to relate back an amendment to a pleading under 
Rule 15, jurisdiction is assessed as if the amendment had taken place at the time the complaint was 
first filed.” 

Fulani v. Bentsen, 862 F. Supp. 1140 (S.D.N.Y. 1994). 

Minor presidential candidate challenged the tax-exempt status of the non-profit organization 
that sponsored a presidential debate in 1988 and again in 1992. DC Circuit held she had no 
standing in 1988. 
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Even though there were differences in the parties challenging the tax-exempt status in 1992, 
different campaign committees, the SDNY ruled the parties in 1992 were privy to the parties in 
1988. 

It is well settled that collateral estoppel binds not only the actual parties to a lawsuit, but also 
their privies. Conte v. Justice, 996 F.2d 1398, 1402 (2d Cir.1993). Thus, “one whose interests were 
adequately represented by another vested with the authority of representation is bound by the 
judgment, even though the first party was not formally a party to the litigation. The issue is one of 
substance rather than the names in the caption of the case.” Alpert's Newspaper Delivery Inc. v. 

New York Times Co., 876 F.2d 266, 270 (2d Cir. 1989); see also Expert Elec., Inc. v. Levine, 554 F.2d 
1227, 1233 (2d Cir.), cert, denied, 434 U.S. 903 (1977). 

While no single factor is determinative of whether a person is privy to a litigation, courts 
have held that persons are in privity where they “'are successors to a property interest,... control an 
action although not formal parties to it, ... [have] interests [that] are represented by a party to the 
action, and possibly [are] co-parties to a prior action’.” Ruiz v. Comm ’r of Dep’t of Transp., 858 
F.2d 898, 903 (2d Cir.l988)(quoting Watts v. Swiss Bank Corp.,21 N.Y.2d 270, 277, 317 N.Y.S.2d 
315, 265 N.E.2d 739 (1970)). In addition, “the appearance of the same attorney in both actions 
creates the impression that the interests represented are identical.” Conte v. Justice, 996 F.2d at 
1402. 

Fulani herself was primarily responsible for the initiation and continuation of both lawsuits. 
The fact that plaintiffs were represented by the same attorney in both lawsuits further bolsters the 
conclusion that the interests represented in both actions are identical, and Fulani’s asserted injury 
has not changed. 

GAFCorp. v. US, 818 F.2d 901, 913-14 (Dc Cir. 1987). 

“A claim of jurisdiction is not precluded if, however, in the interim subsequent to the initial 
dismissal there are developments tending to “cure” the jurisdictional deficiency identified in the 
first suit.73 This so-called “curable defect” exception applies “where a ‘precondition requisite’ to 
the court’s proceeding with the original suit was not alleged or proven, and is supplied in the second 
suit. Dozier v. Ford Motor Co., 227 U.S.App.D.C. 1, 4, 702 F.2d 1189, 1192 (1983). compare id. 
(jurisdictional deficiency must be remedied by occurrences subsequent to original dismissal) 
(limiting “curable defects” exception to post-transactional incidents of jurisdiction) with Mann v. 
Merrill Lynch, Pierce, Fenner & Smith, 488 F.2d 75, 76 (5th Cir. 1973) (dismissal of suit for failure 
to allege diversity is no bar to new suit properly pleading diversity sufficient to establish 
jurisdiction). . . . The preclusive effect of the first jurisdictional judgment is limited to matters 
actually raised and necessarily decided; it does not extend to matters that could have been raised, as 
would the preclusive effect of a judgment on the merits.” 

Gelb v. Royal Globe Ins. Co., 798 F.2d 38 (2d Cir. 1986). 

Plaintiff convict of insurance fraud connected with a fire. Second Circuit in prior case did 
not review the issue of whether the plaintiff had set the fire; therefore, collateral estoppel in this 
case did not apply to that issue. 

Hackner v. Guaranty Trust Co. Of New York, 117 F.2d 95, 98 (2d Cir. 1941), cert, denied, 313 U.S. 
559 (1941). 

Power to add a party. 
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A number of bond holders sued Guaranty Trust for fraud. None of the original plaintiffs met 
the jurisdictional amount for diversity. 

A plaintiff (Eastman) with the requisite jurisdictional damages for a diversity action was 
substituted for a series of plaintiffs whose claims could not be aggregated to meet the jurisdictional 
threshold. The court reasoned that: 

“[N]o formidable obstacle appears here, whether the matter is treated as one of amendment 
or of power of the court to add or substitute parties, Federal Rule 21, or of commencement of a new 
action .... In any event we think this action can continue with respect to [the substituted party] 
without the delay and expense of a new suit, which at long last will merely bring the parties to the 
point where they now are.” Hackner, 117 F.2d at 98. 

The Hackner Court was not explicit in its use of Rule 21, but did hold that the substitution of 
a party (even the only party left on one side of the dispute, as Hackner was) did not require the 
institution of a new suit.” Sheldon , 1997 U.S. Dist. LEXIS 2217*11 n.7. 

In re Soya Products Co., 112 F. Supp. 94, 97 (S.D.N.Y. 1993). 

A creditor’s death and the debtor’s failure to preserve creditor’s testimony did not bar 
reconsideration of deceased creditor’s claim against debtor. The debtor successfully argued that the 
pendency of other litigation, which involved the same parties and the same subject matter as that 
involved in part in the bankruptcy proof of claim and which could have given rise to a collateral 
estoppel on an issue in a contest on the proof of claim, constitutes a complete excuse for the delay 
which the creditor now asserts was laches. 

Jin v. Metro. Life Ins. Co., 310 F.3d 84, 101 (2d Cir. 2002). 

Sexual harassment suit against boss. Alleged victim made motion to amend complaint 
under Rule 15 but motion denied. The motion was filed long after the close of discovery and almost 
four months after the ruling on a summary judgment motion. In fact, Jin's motion for leave to 
amend came over four years after she filed her original complaint and over three years after the 
close of discovery. It was therefore reasonable for the district court to find that Jin's late filing 
constituted undue delay. 

LeBIanc v. Ossen, et al., 248 F.3d 95, 99 (2d Cir. 2001)(Chf. Judge Walker, and Calabresi, 
Feinberg). 

Plaintiffs rented kayak and struck by powerboat on Hudson. Sued motor boat owner in fed 
ct under admiralty SMJ. Defendants file 3P complaint against renter of kayak. The district 
court held that it lacked admiralty jurisdiction because the Hudson River was not a navigable 
waterway at the location where the accident occurred. 2d Cir affirmed See LeBIanc v. Cleveland, 

198 F.3d 353 (2d Cir. 1999). One plaintiff moved to Vacate under 60(b)(1) and (6) and amend 
compl. to create diversity SMJ. LeBIanc Canadian citizen when case first brought but co-pl a NY 
resident. 

Amend to drop co-pl. 

“Once subject matter jurisdiction is ‘cured’ by an amendment, courts regularly 
have treated the defect as having been eliminated from the outset of the action. In 
other words, where a change in parties, necessary to the existence of jurisdiction, 
is appropriate and is made (even on or after appeal), appellate courts have acted 
as if the trial court had jurisdiction from the beginning of the litigation.” 
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E.R. Squibb & Sons, Inc. v. Lloyd’s & Co., 241 F.3d 154, 163 (2d Cir. 2001 ((citing Newman-Green, 
490 U.S. at 829); see also Squibb, 241 F.3d at 163 (“As a general matter, it is widely accepted that 
amendments to cure subject matter jurisdiction relate back.”); Curley, 915 F.2d 81 (recharacterizing 
lawsuit as a class action rather than a derivative action, dismissing dispensable non-diverse party 
pursuant to Rule 21, and confirming the existence of subject-matter jurisdiction in the dispensable 
party’s absence); 3 James William Moore, Moore’s Federal Practice P 15.15 [3.-2], at 15-154 
(1996) 

We hold that an amendment to allege diversity jurisdiction relates back under Rule 15 of the 
Federal Rules of Civil Procedure. 

Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971). 

The Supreme Court found excessive entanglement from a state subsidy for religious school 
teachers because to assure the teachers taught only secular matters would require a monitoring 
program that would be just a little short of ongoing surveillance). 

Levitt v. Comm, for Public Educ., 413 U.S. 472 (1973), an unrestricted lump sum per student was 
required by the State to be paid to private schools for internal testing, which violated the 
Establishment Clause. 

LiButtiv. U.S., 178 F.3d 114. 119 (2d Cir. 1999). 

Lowe v. U.S., 79 Fed. Cl. 218, 229, 230 (Fed. Ct. Cl. 2007). 

A former Marine, asserts six monetary claims against defendant arising out of his service in 
the Marine Corps and a 1997 court-martial resulting in plaintiffs imprisonment, forfeiture of pay, 
and dishonorable discharge. Court found that collateral estoppel applied to Counts I and III 
because they had been brought previously and the new fact alleged did not go to SMJ. 

McCowan v. Sears, Roebuck & Co., 908 F.2d 1099, 1103 (2d Cir. 1990). 

National Maritime Union of America v. Curran, 87 F. Supp. 423, 425-26 (S.D.N.Y. 1949). 

Court denied local union officials motion to amend by substituting original plaintiffs with 
out of state union members with only nominal interests in action against the national union. 

No. Carolina R. Co. v. Story, 268 U.S. 288, 294 (1925). 

A decision by a state supreme court that a judgment recovered against a carrier for personal 
injuries suffered while its railroad was under federal control is not a decision that the first judgment 
established plaintiffs right to levy execution on the carrier's property. 

Osterneck v. Ernst & Whinney, 489 U.S. 169, 174-77 (1989). 

While petitioners motion for prejudgment interest was still pending, they filed a notice of 
appeal from the judgment. FRAP 4(a)(4) provides that a notice of appeal filed while a timely Rule 
59(e) motion is pending has no effect. 

Since prejudgment interest “is an element of [plaintiff s] complete compensation, the 
postjudgment motion for discretionary prejudgment interest was a motion to alter or amend the 
judgment under Rule 59(e); therefore, the petitioners notice of appeal had no effect. 
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ParkB. Smith, Inc. v. CHFIndus., Inc., 811 F. Supp. 2d 766, 773 (S.D.N.Y. 2011). 

Motion to substitute as plaintiff the owner and assignee of patents granted. 

Perry v. Sheahan, 222 F.3d 309 (7th Cir. 2000). 

Only facts arising after the complaint was dismissed—or at least after the final opportunity to 
present the facts to the court—can operate to defeat the bar of issue preclusion. 

Pressroom Unions-Printers League Income Sec. Fund v. Continental Assurance Company, 700 F.2d 
889, 893 n.9 (2d Cir. 1983). 

Power to add a party. 

Court dismissed ERISA complaint because ERISA provides the exclusive jurisdictional 
grant on what parties can bring it and plaintiffs lacked such. 

District Judge Conner properly exercised his discretion to deny the motion to amend after 
noting that possible statute of limitations defenses distinguished this case from Hackner, where no 
such obstacles appeared. 

Ripperger v. A. C. Allyn & Co., 113 F.2d 332 (2d Cir. 1940), cert, denied, 311 U.S. 695. 

Corporate receiver sued corporations for misuse of assets in second suit. Both complaints 
were alike except for the non-jurisdictional allegation in the second complaint that the appellees had 
respectively appointed an agent for service of process within the state of New York. Collateral 
estoppel applied. 

Securities Exch. Comm ’n v. Monarch Funding Corp., 192 F.3d 295, 309 (2d Cir. 1999). 

Securities fraud case in which collateral estoppels did not apply to sentencing findings that 
defendant would be barred from securities industry because it received little attention. 

Sheldon v. PHHCorp., 96 Civ. 1666, 1997 U.S. Dist. LEXIS 2217*11 n.7, 1997 
WL 91280 (S.D.N.Y. Mar. 4, 1997)(Kaplan, J.), aff’d 135F.3d848 (2d Cir. 1998) 

“Hackner’s holding was endorsed and explained in National Maritime Union of America v. 
Curran, 87 F. Supp. 423, 425-26 (S.D.N.Y. 1949). The question that Judge Kaufman there asked 
was whether ‘Rule 21, allowing parties to be dropped or added, [can] be then construed to permit a 
complete substitution of all the parties.’ Id., at 425. In answering the question in the affirmative, 
the court relied on Hackner and a number of other decisions that supported substitution under Rule 
21 and noted that this was a policy superior to allowing substitutions under Rule 15. Id. at 426.” 

Smith v. McNeal, 109 U.S. 426 (1883). 

In Smith the plaintiffs in the first pleading failed to allege that the title to the land they 
claimed under a Tax Law where the confederate former owners failed to pay taxes was disputed by 
the defendants, so the pleading was dismissed for lack of jurisdiction. 

“The first suit was therefore dismissed, because the declaration did not state the 
jurisdictional facts upon which the right of the court to entertain the suit was 
brought. In other words, the case was dismissed for a defect in pleading. In the 
present suit the defect of the declaration in the first suit is supplied.” 
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Since the case had been dismissed over a jurisdictional issue, the statute of limitations was 
tolled and plaintiffs allowed to bring second suit. 

Staggers v. Otto Gerdau Co., 359 F.2d 292, 296 (2d Cir. 1966). 

Power to add a party. 

Estate administrator allowed to substitute plaintiff in contract action. 

Suhre v. Haywood County, 131 F.3d 1083, 1086 (4 th Cir. 1997). 

Richard Suhre, a resident of Haywood County, North Carolina, had standing to assert that 
the maintenance of a Ten Commandments display in the main courtroom of the Haywood County 
Courthouse violated the Establishment Clause because rules of standing recognize that 
noneconomic or intangible injury may suffice to make an Establishment Clause claim justiciable. 

Thompson v. County of Franklin, 15 F.3d 245, 248 (2d Cir. 1994). 

Indian challenge authority of local government to tax her land that was allegedly part of 
Indian country. 

The Court is “required to address [a standing] issue even if the court[ ] below [has] not 
passed on it... and even if the parties fail to raise the issue before us.” FW/PBS, Inc. v. City of 
Dallas, 493 U.S. 215, 230-31 (1990). 

“The jurisdictional nature of the standing inquiry, therefore, convinces us that we have an 
independent obligation to examine Thompson’s standing under arguments not raised below, in a 
case such as this one, where the underlying claims and theories of the action itself remain 
unchanged from those alleged in the complaint.” 

But standing, moreover, like other jurisdictional inquiries, “cannot be ‘inferred 
argumentatively from averments in the pleadings,’ ... but rather ‘must affirmatively appear in the 
record.’ “ FW/PBS, Inc., 493 U.S. at 231, 110 S.Ct. at 608 (citations omitted). 

Tilton v. Richardson, 403 U.S. 672 (1971). 

Construction grants that did not provide for assurances after 20 years that the buildings were 
used on for secular purposes violated the Establishment Clause. 

U.S. v. International Bldg. Co., 345 U.S. 502, 505 (1953). 

IRS and taxpayer agree to settlement for number of tax years. Settlement did not bar 
taxpayer from bringing suit claiming he had a depreciation of more than IRS claimed. “A judgment 
entered with the consent of the parties may involve a detennination of questions of fact and law by 
the court. But unless a showing is made that that was the case, the judgment has no greater dignity, 
so far as collateral estoppel is concerned, than any judgment entered only as a compromise of the 
parties.” 

U.S. v. Matles, 247 F.2d 378, 380 (2d Cir. 1957), rev’d on other grounds, Matles v. U. S., 356 U.S. 
256 (1957). 

Power to add a party. 

U.S. brought case to de-naturalize plaintiff because of his communist activities. The Court 
cited Hackner, stating “Denaturalization proceedings are civil actions subject to the Federal Rules 
of Civil Procedure under which the initiation of the suit has dwindled in significance as a decisive 
event. For the freedom of amendment under, e.g., F.R. 15(a) and (b) permits what is essentially a 
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new suit to be instituted by a shift during the course of litigation from one claim to another.” 
Therefore, no new service of process by the U.S. Marshal was required. 

U.S. v. Meyers, 95 F.3d 1475, 1483-1484 (10th Cir. 1996). 

Meyers convicted of selling marijuana. Meyers filed motions to dismiss based on religious 
freedom under the First Amendment and the Religious Freedom Restoration Act. District Court 
concluded Meyers beliefs were not a religion. Court of Appeals reviewed the requirements for a 
religion. 

Valley Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 
464,473 (1982). 

Nonprofit organization challenged the federal government’s gift of surplus property to a 
Christian organization. 

The Third Circuit Court expanded standing to be based on the citizen’s right that the 
government will not make any law respecting religion—a generalized grievance. That is why 
Justice Rehnquist dealt with the problem of “the generalized interest of all citizens in constitutional 
governance” as a basis for standing. 

It is to that part of Valley, Point II of the Opinion, that Magistrate Fox cited and for the 
proposition that a generalized grievance is insufficient as an injury for standing. Standing requires 
that a party personally has suffered some actual or threatened injury as a result of the putatively 
illegal conduct of the defendant. 

Magistrate Fox used the Valley cite to support his finding of no standing under Equal 
Protection or Title IX because neither of the plaintiffs had enrolled in Columbia’s Women’s 
Studies; therefore, they only presented a generalized grievance. 

And the “federal courts have abjured appeals to their authority which would convert the 
judicial process into “no more than a vehicle for the vindication of the value interests of concerned 
bystanders.’ United States v. SCRAP, 412 U.S. 669, 687 (1973). Were the federal courts merely 
publicly funded forums for the ventilation of public grievances or the refinement of jurisprudential 
understanding, the concept of “standing” would be quite unnecessary. But the ‘cases and 
controversies’ language of Art. Ill forecloses the conversion of courts of the United States into 
judicial version of college debating forums.” Valley at 473. 

“The requirement that a party seeking review must allege facts showing that he is himself 
adversely affected . . . does serve as at least a rough attempt to put the decision as to whether review 
will be sought in the hands of those who have a direct stake in the outcome.” Valley at 473 (quoting 
another non-Establishment Clause case, Sierra Club v. Morton, 405 U.S. 727, 740 (1972). 

Rehnquist’s opinion in Point III then deals with the history behind the rule against taxpayer 
suits, which resulted in the Flast exception. 

The Flast plaintiffs brought a constitutional challenge to an exercise by Congress of its 
power under Art. I, 8, to spend for the general welfare and the Establishment Clause operates as a 
specific constitutional limitation upon the exercise by Congress of the taxing and spending power 
conferred by Art. I, 8. 

In Valley the source of the complaint was not a congressional action, but a decision by HEW 
to transfer a parcel of federal property, and the property transfer about which plaintiffs complain 
was not an exercise of authority conferred by the Taxing and Spending Clause of Art. I, 8. 

Since the Valley plaintiffs did not fall into the Flast exception to taxpayer suits, the standing 
analysis was based on the general rule of requiring an identifiable personal injury. 
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V & MManagement v. Farrell, 321 F.3d 6, 8-9 (1 st Cir. 2003). 

Distinguished because there the plaintiff conceded that the standing issues were litigated and 
decided, but rather alleged the bankruptcy court was biased. 

York v. Guaranty Trust Co., 143 F.2d 503 (1944), overruled on other grounds, 326 U.S. 99 (this 
Supreme Court case was later abandoned in Hanna v. Plumer, 380 U.S. 460 (1965). 

Second Circuit held that the jurisdictional holding in a prior case that the plaintiff Mrs. York 
had not reached the diversity amount of over $3,000 would not be used to give effect to defendant 
Guaranty Trust’s collateral attack on her diversity claim in this case. York v. Guaranty Trust Co. 
York, 143 F.2d at 518-19. 

White v. New Hampshire Dept, of Employment Security, 455 U.S. 445 (1982). 

Plaintiff made motion for attorney’s fees 4.5 months after final judgment in case concerning 
unemployment entitlements. 

If it was a Rule 59(e) motion than it would be denied because filed after the then 10-day 
time limit for such motions. 

A request for attorney’s fees under 42 U.S.C. § 1988 was not a Rule 59(e) motion because it 
raised legal issues “collateral to the main cause of action,” 455 U.S., at 451, requiring an inquiry 
that was wholly “separate from the decision on the merits,” id., at 451-452. 

Wisconsin v. Yoder, 406 U.S. 205, 215-16 (1972). 

Wisconsin compulsory education laws violated the Amish’s free exercise of religion by 
schooling their children themselves. 

Other Authorities 

Rule 15(c)(1)(C): “An amendment of a pleading relates back to the date of the original pleading 
when . . . the amendment changes the party . . . ,” provided the amendment also asserts a “claim . . . 
that arose out of the conduct, transaction, or occurrence set out—or attempted to be set out—in the 
original pleading.” 

Bulletin of The Statewide Plan for Higher Education 2012-2020: 

Every eight years the Board of Regents, in collaboration with the higher education 
community, develops and adopts the Statewide Plan for Higher Education. The Plan sets system 
goals and objectives and addresses priority matters of statewide concern to the State’s residents, 
workforce, and community as well as our higher education institutions. These serve as the 
foundation for the Plan, which includes the long-range master plans of the State University of New 
York, The City University of New York, and New York’s independent and proprietary higher 
education institutions. Section 237 of the Education Law establishes the purposes of master 
planning and the Regents responsibility in that process. The Regents are required to create a 
master plan for higher education. This plan is called the “Statewide Plan for Higher Education.” 
Section 237 defines the “purposes of planning” as follows: 

Master planning for higher education in New York State should: 

a. Define and differentiate the missions and objectives of higher education. 

b. Identify the needs, problems, societal conditions and interests of the 
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citizens of the state of New York to which programs of higher education 
may most appropriately be addressed. 

c. Define and differentiate the missions and objectives of institutions of higher 
education. 

d. Develop programs to meet the needs, solve the problems, affect the 
conditions and respond to the public’s interests by: 

(1) Setting goals. 

(2) Describing the time required to meet those goals. 

(3) Identifying the resources needed to achieve the goals. 

(4) Establishing priorities. 

e. Be in sufficient detail to enable all participants in the planning process, 
representatives of the people and the citizens themselves to evaluate the 
needs, objectives, program proposals, priorities, costs and results of higher 
education. 

f. Optimize the use of resources. 

g. Evaluate program effectiveness. 
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12-2362-cv 

Hollander v. Members of the Board of Regents 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A 
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007 , IS PERMITTED AND IS 
GOVERNED BY THIS COURT’S LOCAL RULE 32.1.1 AND FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1. WHEN CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS 
COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC 
DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY CITING A SUMMARY 
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL. 


At a stated Term of the United States Court of Appeals for the Second 
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, 
in the City of New York, on the 10 th day of April, two thousand thirteen. 

Present: BARRINGTON D. PARKER, 

SUSAN L. CARNEY, 

Circuit Judges, 

JED S. RAKOFF, 

District Judge. 


ROY DEN HOLLANDER, on behalf of himself and 
all others similarly situated, 

Plaintiff-Appellant, 


v. 


No. 12-2362-cv 


MEMBERS OF THE BOARD OF REGENTS OF THE 
UNIVERSITY OF THE STATE OF NEW YORK, in their 
official capacities, in their individual capacities, 
MERRYL H. TISCH, Chancellor of the Board of Regents! 
in her official capacity, Chancellor of the Board of 
Regents! in her individual capacity, DAVID M. 
STEINER, New York State Commissioner of the 
Department of Education! in his official capacity, 

New York State Commissioner of the Department 
of Education! in his individual capacity, ELSA MAGEE, 


The Honorable Jed S. Rakoff, United States District Judge for the Southern District of New 
York, sitting by designation. 
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Acting President of the New York State Higher 
Education Services Corp.; in his official capacity, 

Acting President of the New York State Higher 
Education Services Corp.; in his individual capacity, 
UNITED STATES DEPARTMENT OF EDUCATION, 
ARNE DUNCAN, United States Secretary of Education! 
in his official capacity, 

Defendants-Appellees. 


Appearing for Plaintiff-Appellant: ROY DEN HOLLANDER, Law Office of Roy D. 

Hollander, New York, NY. 

LESLIE B. DUBECK, Assistant Solicitor 
General (Barbara D. Underwood, Solicitor 
General, Steven C. Wu, Special Counsel to 
the Solicitor General, Laura R. Johnson, 
Assistant Solicitor General, on the brief), for 
Eric T. Schneiderman, Attorney General of 
the State of New York. 

Appearing for Federal SARAH J. NORTH (Jean-David Barnea, Sarah 

Defendants: S. Normand, on the brief), Assistant United 

States Attorneys, for Preet Bharara, United 
States Attorney for the Southern District of 
New York. 


Appearing for New York State 
Defendants-Appellees: 


Appeal from the United States District Court for the Southern District of 
New York (Laura Taylor Swain, Judge) . ON CONSIDERATION WHEREOF, it is 
hereby ORDERED, ADJUDGED, and DECREED that the judgment of the District 
Court be and it hereby is AFFIRMED. 

Plaintiff-Appellant Roy Den Hollander appeals from an October 31, 2011 
judgment of the District Court (Swain, JO dismissing his complaint, and a May 21, 
2012 order of the District Court denying his motion to vacate the judgment and 
amend his complaint. We assume the parties’ familiarity with the underlying facts, 
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the procedural history, and the issues on appeal, to which we refer only as 
necessary to explain our decision. 

In December 2010, Hollander brought this putative class action against 
several New York State education officials (the “State Defendants”), as well as the 
United States Department of Education and the United States Secretary of 
Education (the “Federal Defendants”). Hollander claims that the State and Federal 
Defendants violate the Establishment Clause of the United States Constitution by 
providing public funding to Columbia University, which maintains an Institute for 
Research on Women’s and Gender Studies and a Women’s Studies program. 
According to Hollander, feminism is a “modern-day religion,” Compl. If 1, and by 
providing public funding to Columbia, the Defendants unconstitutionally “promote 
and favor the religion Feminism while inhibiting other contradictory viewpoints,” 
id. § VI. Hollander, who seeks declaratory and injunctive relief, contends that he 
has standing to bring his Establishment Clause claim both as a New York State 
and federal taxpayer, hb It 72-78, and as a Columbia alumnus whose “direct 
contact with the offensive religion” of feminism, hh t 80, makes him “very 
uncomfortable” and interferes with his “use and enjoyment of Columbia as [a] 
memberf ] of the Columbia community,” kL t 79. 

Several years ago, we affirmed the dismissal of a nearly identical suit — also 
brought by Hollander - for lack of standing. Hollander v. Institute for Research on 
Women & Gender at Columbia Univ. , 372 F. App’x 140 (2d Cir. 2010) (“ Hollander 
I”) (summary order). In Hollander I , as here, Hollander claimed that “the existence 
of Columbia University’s Women’s Studies Program” promoted “feminism as a 
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religion,” and that federal and state funding of Columbia therefore violated the 
Establishment Clause. Id at 141. We concluded that Hollander’s “claims of harm 
amount[ed] to the kind of speculative harm for which courts cannot confer 
standing,” id., and that Hollander had failed to “ma[ke] out the requirements for 
taxpayer standing for his Establishment Clause claim,” kL at 142. 

In the present case, the District Court granted summary judgment to the 
Defendants after concluding that “collateral estoppel precludes this action because 
[Hollander] previously litigated the issue of his standing to bring such a claim.” 
Hollander v. Members of the Bd. of Regents of the Univ. of the State of N.Y, , No. 10 

Civ. 9277, 2011 WL 5222912, at *1 (S.D.N.Y. Oct. 31, 2011) (adopting Report and 
Recommendation of Magistrate Judge Pitman). For substantially the reasons 
stated in Judge Pitman’s thorough Report and Recommendation, as adopted by the 
District Court, we agree that summary judgment was correctly entered. 

Hollander’s standing to assert an Establishment Clause claim based on the 
Defendants’ provision of public funding to Columbia was fully litigated and decided 
in Hollander I . He is therefore barred from relitigating the standing issue in the 
present action. See, e.g. , Mrazek v. Suffolk County Bd. of Elections , 630 F.2d 890, 
896 n.10 (2d Cir. 1980); see also Coll. Sports Council v. Dep’t of Educ. , 465 F.3d 20, 
22-23 (D.C. Cir. 2006) (per curiam); 18 Charles Alan Wright, Arthur R. Miller & 
Edward H. Cooper, Federal Practice and Procedure § 4402 (2d ed. 2012). “[I]t does 
not make sense to allow a plaintiff to begin the same suit over and over again in the 
same court, each time alleging additional facts that the plaintiff was aware of from 
the beginning of the suit, until [he] finally satisfies the jurisdictional requirements 
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[for standing].” Perry v. Sheahan , 222 F.3d 309, 318 (7th Cir. 2000) (internal 
quotation marks omitted). Accordingly, we affirm the District Court’s judgment 
dismissing Hollander’s complaint. 

We also affirm the District Court’s order denying Hollander’s motion to 
vacate the judgment and amend his complaint. “A party seeking to file an amended 
complaint postjudgment must first have the judgment vacated or set aside pursuant 
to Rules 59(e) or 60(b).” Williams v. Citigroup Inc., 659 F.3d 208, 213 (2d Cir. 2011) 
(per curiam) (internal quotation marks and brackets omitted). Hollander’s motion 
to vacate arose under Rule 59(e). A court may grant a Rule 59(e) motion only if the 
movant satisfies the heavy burden of demonstrating “an intervening change of 
controlling law, the availability of new evidence, or the need to correct a clear error 
or prevent manifest injustice.” Virgin Atl. Airways, Ltd, v. Nat’l Mediation Bd. , 956 
F.2d 1245, 1255 (2d Cir. 1992) (internal quotation marks omitted); see also Munafo 
v. Metro. Transp. Auth. , 381 F.3d 99, 105 (2d Cir. 2004). Hollander contends that 
vacatur was warranted here because, after the District Court entered judgment 
against him, he discovered two new potential plaintiffs who allegedly have standing 
to challenge the Defendants’ funding decisions. But new plaintiffs are not “new 
evidence,” and Hollander’s discovery of additional individuals willing to press 
Establishment Clause claims against the Defendants does not satisfy the 
requirements of Rule 59(e). See United States v. Int’l Bhd. of Teamsters , 247 F.3d 
370, 392 (2d Cir. 2001). Nor has Hollander shown that the denial of his Rule 59(e) 
motion works a “manifest injustice” against the recently discovered plaintiffs. 
Nothing in the District Court’s order purports to preclude those individuals from 
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bringing suit in their own names. We therefore discern no abuse of discretion in the 
District Court’s denial of Hollander’s motion to vacate the judgment and amend his 
complaint. Schwartz v. Liberty Mut. Ins. Co. , 539 F.3d 135, 150 (2d Cir. 2008). 

One additional point deserves mention. By presenting a court with a 
pleading, an attorney certifies, inter alia, that (l) the pleading “is not being 
presented for any improper purpose, such as to harass, cause unnecessary delay, or 
needlessly increase the cost of litigation”; (2) “the claims, defenses, and other legal 
contentions are warranted by existing law or by a nonfrivolous argument for 
extending, modifying, or reversing existing law or for establishing new law”; and (3) 
“the factual contentions have evidentiary support or, if specifically so identified, will 
likely have evidentiary support after a reasonable opportunity for further 
investigation or discovery.” Fed. R. Civ. P. 11(b). Hollander is an attorney. Before 
again invoking his feminisnras-religion thesis in support of an Establishment 
Clause claim, we expect him to consider carefully whether his conduct passes 
muster under Rule 11. 

We have considered Hollander’s remaining arguments and find them to be 
unavailing. Accordingly, the judgment of the district court is AFFIRMED. 

FOR THE COURT: 

Catherine O’Hagan Wolfe, Clerk 
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QUESTIONS PRESENTED 

This petition concerns the Establishment 
Clause claims in two successive lawsuits. In the first 
suit, the Court of Appeals for the Second Circuit held 
that the petitioner-attorney Roy Den Hollander 
(“Den Hollander”) failed to allege taxpayer standing 
because he did not include in the complaint words 
specifically stating that he was a “taxpayer.” The 
other basis for Establishment Clause standing—non¬ 
economic injury, was never litigated or decided in 
the first suit. In the second suit, the Second Circuit 
held that issue preclusion, also called collateral 
estoppel, prevented Den Hollander from asserting 
both taxpayer and non-economic standing under the 
Establishment Clause. The Second Circuit also ruled 
Den Hollander could not vacate the district court’s 
judgment in the second suit and add two new 
plaintiffs, asserting new facts, who were not involved 
in the first suit, and warned Den Hollander that if 
he represented those two plaintiffs in a new action 
on a similar Establishment Clause claim, he would 
be sanctioned under Fed. R. Civ. P. 11. 

1. For issue preclusion to apply, must an issue 
be fully litigated and actually decided in the first 
action? 

2. In order to vacate a judgment under Fed. R. 
Civ. P. 59(e), do new plaintiffs who allege new facts 
constitute new evidence? 
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PETITION FOR A WRIT OF CERTIORARI 
OPINIONS BELOW 

The summary order of the United States 
Court of Appeals for the Second Circuit (App. la) is 
not published but is available at Den Hollander v. 
Members of the Bd. of Regents of the Univ. of the 
State of N.Y., 2013 U.S. App. LEXIS 7368 (2d Cir. 
April 10, 2013). 1 

The Second Circuit affirmed the October 31, 
2011 order of the United States District Court for 
the Southern District of New York (App. 44a), which 
is not published but is available at Den Hollander v. 
Members of the Bd. of Regents of the Univ. of the 
State of N.Y., 2011 U.S. Dist. LEXIS 125593, 
(S.D.N.Y. October 31, 2011). 

The Second Circuit also affirmed the district 
court’s memorandum order of May 21, 2012, which is 
not published and not available on Lexis or Westlaw 
but is printed in the Appendix at 52a. 

JURISDICTION 

The Second Circuit entered judgment on April 
10, 2013. This Court has jurisdiction under 28 U.S.C. 
§ 1254(1). The district court had jurisdiction under 
28 U.S.C. § 1331, and the Court of Appeals had 
jurisdiction under 28 U.S.C. § 1291. 


1 The petitioner’s last name consists of two words, “Den 
Hollander,” since he is of Dutch ancestry. Petitioner has 
repeatedly tried to correct opposing attorneys, judges, and the 
courts to use both words instead of just “Hollander,” sometimes 
with success—often times not. In this petition, the petitioner 
uses the correct surname. 
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STATUTORY PROVISION INVOLVED 

Fed. R. Civ. P. 59(e) states, “A motion to alter 
or amend a judgment must be filed no later than 28 
days after the entry of the judgment.” 

STATEMENT OF THE CASE 

In 2008, the petitioner-attorney Roy Den 
Hollander (“Den Hollander”) started the lawsuit, 
Den Hollander /, against the State of New York, the 
United States Department of Education, and 
Columbia University in the City of New York. The 
federal causes of action were for violation of Title IX 
of the Education Amendments of 1972, Equal 
Protection under the Fifth and Fourteenth 
Amendments of the United States Constitution, and 
the Establishment Clause of the First Amendment. 

In Den Hollander I, the magistrate 
recommended dismissal for lack of standing under 
Title IX and Equal Protection but never decided the 
Establishment Clause standing issues of non¬ 

economic injury and taxpayer injury, which were not 
raised by either the pleadings or motions to dismiss. 
(Magistrate Fox Report and Recommendation, App. 
120a-123a, No. 08 Civ. 7286, 2009 U.S. Dist. LEXIS 
34942 (S.D.N.Y. April 15, 2009)). 

The district court judge accepted the 
magistrate’s report, but also never decided the 
Establishment Clause standing issues of non¬ 

economic injury and taxpayer injury, which were not 
raised before him by any of the parties. The judge, 
however, did make a remark concerning the merits 
of the Establishment Clause claim: 
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“Finally, although the Magistrate Judge did 
not reach the merits, it bears noting that 
plaintiffs’ central claim is that feminism is a 
religion and that alleged federal and state 
approval of or aid to Columbia’s Institute for 
Research on Women and Gender therefore 
constitute a violation of the Establishment 
Clause of the First Amendment. Feminism is 
no more a religion than physics, and at least 
the core of the complaint therefore is frivolous. 

. . . The Establishment Clause claims are 
dismissed also on the alternative ground that 
they are absurd and utterly without merit.” 

(Judge Kaplan Order, App. 127a, No. 08 Civ. 7286, 
2009 U.S. Dist. LEXIS 131582 *4-5 (S.D.N.Y. April 
23, 2009)). 

On appeal to the Second Circuit, the issues of 
non-economic and taxpayer standing under the 
Establishment Clause were raised for the first time 
in Den Hollander’s brief. However, none of the 
defendants’ briefs addressed non-economic standing, 
and only New York State argued against taxpayer 
standing. 

During a brief oral argument before the Court 
of Appeals in April 2010, a court for the first time 
addressed the issue of taxpayer standing under the 
Establishment Clause. (Transcript, App. 131a-146a). 
Six days later, the Second Circuit’s Summary Order 
affirmed the district court’s decision in Den 
Hollander I of no standing under Title XI and Equal 
Protection. The Court of Appeals also added that 
“[n]or has plaintiff made out the requirements for 
taxpayer standing for his Establishment Clause 
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claim.” (Summary Order, App. 110a, 372 Fed. Appx. 
140, 142 (2d Cir. 2010), 2010 U.S. App. LEXIS 7902 
*3 (April 16, 2010)). The Second Circuit did not 
address in oral argument or its summary order non¬ 
economic standing under the Establishment Clause. 

In December 2010, Den Hollander began this 
suit, Den Hollander II, alleging only a cause of action 
under the Establishment Clause that New York 
State and the U.S. Department of Education aided 
the religion Feminism in higher education in New 
York. 

In Den Hollander II, the magistrate 
recommended summary judgment in favor of New 
York State and the U.S. Department of Education. 
The magistrate argued that the doctrine of issue 
preclusion, or collateral estoppel, prevented Den 
Hollander from litigating non-economic standing and 
taxpayer standing under the Establishment Clause 
because both issues had been fully litigated and 
actually decided in Den Hollander I. (Magistrate 
Pitman Report and Recommendation, App. 33a, 40a, 
10 Civ. 9277, 2011 U.S. Dist. LEXIS 126375 *34, 43- 
44 (S.D.N.Y. July 1, 2011)). 

The district court in Den Hollander II adopted 
the magistrate’s report in its entirety and ruled that 
issue preclusion applied to the issues of both non¬ 
economic standing and taxpayer standing under the 
Establishment Clause. (Judge Swain Order, App. 
49a, No. 10 Civ. 9277, 2011 U.S. Dist. LEXIS 125593 
*7-10 (S.D.N.Y. October 31, 2011)). 

Following entry of the district court’s order, 
Den Hollander found two residents of New York 
State willing to join the case as plaintiffs, which 
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would add new facts to the proceeding. Den 
Hollander moved to vacate the district court order 
under Fed. R. Civ. P. 59(e) and amend the complaint 
to include the two new plaintiffs and the new facts 
they alleged. 

The district court denied both motions in an 
order that simply signed off on certain sections of 
New York State and the U.S. Department of 
Education’s memoranda of law in opposition to the 
post-judgment motions. (Judge Swain Memorandum 
Order, App. 54a, 10 Civ. 9277 (S.D.N.Y. May 21, 
2012 )). 

On appeal to the Second Circuit, that Court 
held that the two issues of Establishment Clause 
non-economic and taxpayer standing were “fully 
litigated and decided” in Den Hollander /; therefore, 
Den Hollander was barred from relitigating those 
standing issues in the present action Den Hollander 
II. (Den Hollander v. Members of the Bd. of Regents 
of the Univ. of the State of N.Y., App. 5a, No. 12- 
2362-cv, 2013 U.S. App. LEXIS 7368 *4 (2d Cir. 
April 10, 2013)). 

The Second Circuit also affirmed the district 
court’s denial of the motions to vacate its judgment 
and allow amendment of the complaint to add the 
additional facts alleged by adding two new plaintiffs. 
The Second Circuit ruled that Fed. R. Civ. P. 59(e) 
did not allow vacating the district court judgment 
because “new plaintiffs are not ‘new evidence.’” (Id. 
at App. 7a and *6). 
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REASONS FOR GRANTING THE PETITION 

I. The Decision Below Is 
Strongly At Odds With The 
Doctrine Of Issue Preclusion 
Established By This Court. 

The Court of Appeals departed from the 
practice and procedure for determining whether 
issue preclusion applies by ignoring the full policy 
behind the doctrine and the requirement that an 
issue be fully litigated and decided in a prior action. 
As a result, the Court of Appeals for a second time 
prevented the exercise of subject matter jurisdiction 
which avoided a decision on the merits that would 
have been hard to justify or politically unpopular. 

The central issue on the merits was whether 
Feminism is a religion under U.S. Supreme Court 
and various courts of appeals’ standards—a question 
never previously properly decided by a federal 
court. 2 In order to diminish the chances of this issue 
ever being determined by a court, the Second Circuit 
also threatened attorney Den Hollander with 
sanctions if he ever represented any party raising 
that issue in any case. (Den Hollander v. Members of 
the Bd. of Regents of the Univ. of the State of N.Y., 


2 Cases that established standards for determining whether a 
belief system is a religion are Welsh v. U.S., 398 U.S. 333, 339- 
340 (1970); U.S. v. Seeger, 380 U.S. 163, 176, 186 (1965); 
Torasco v. Watkins, 367 U.S. 488, 495 n. 11 (1961); Malnak v. 
Yogi, 592 F.2d 197, 211-212 (3rd Cir. 1979)(Adams, J., 
concurring); U.S. v. Bush, 509 F.2d 776, 780, 782-783 (7th Cir. 
1975); and Alvarado v. City of San Jose, 94 F.3d 1223, 1227- 
1229 (9th Cir. 1996). 
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App. 7a, No. 12-2362-cv, 2013 U.S. App. LEXIS 7368 
*7 (2d Cir. April 10, 2013)). 

Issue preclusion, or collateral estoppel, 
requires that the “question expressly and definitely 
presented in [the second] suit is the same as that 
definitely and actually litigated and adjudged” in the 
first suit whether the issue arises on the same or a 
different claim. Montana v. United States, 440 U.S. 
147, 157 (1979)(quoting United States v. Moser, 266 
U.S. 236, 242 (1924)); e.g., New Hampshire v. Maine, 
532 U.S. 742, 748-749 (2001)(citing Restatement 
(Second) of Judgments §§ 17, 27 (1980)); Baker v. 
General Motors Corp., 522 U.S. 222, 233 n.5 (1998); 
Southern Pacific R. Co. v. United States, 168 U.S. 1, 
48-49 (1897). 

The policy behind issue preclusion requires a 
balancing of two concerns: a desire not to deprive a 
litigant of an adequate day in court and a desire to 
prevent repetitious litigation of what is essentially 
the same dispute. Restatement (Second) of 
Judgments § 27 comment c. (1982). 

A court’s interest in avoiding repetitious 
litigation is less compelling when the issue on which 
preclusion is sought has not actually been litigated 
or decided previously. Restatement (Second) of 
Judgments § 27 comment e. (1982). Allowing 
preclusion to apply to issues not fully litigated and 
decided not only denies a party of a meaningful day 
in court but also discourages compromise, reduces 
the likelihood that the issues in an action will be 
narrowed by agreement, and results in intensifying 
litigation. Id. 
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The Second Circuit ignored these policy 
concerns in using the doctrine to deny Den 
Hollander non-economic and taxpayer standing 
under the Establishment Clause. {Den Hollander v. 
Members of the Bd. of Regents of the Univ. of the 
State of N.Y., App. 5a, No. 12-2362-cv, 2013 U.S. 
App. LEXIS 7368 *4 (2d Cir. April 10, 2013)). 

Non-economic standing comes from exposure 
to unwelcomed religious communications. See 
Association of Data Processing Serv. Orgs., Inc. v. 
Camp, 397 U.S. 150, 154 (1970). Taxpayer standing 
permits litigants to raise claims on the ground that 
their “tax money is being extracted and spent in 
violation of specific constitutional protections.” Flast 
v. Cohen, 392 U.S. 83, 106 (1968). 

Whether non-economic and taxpayer standing 
were “fully litigated and decided” in Den Hollander I 
requires that they were put in issue by the 
pleadings, were controverted, were submitted to the 
court for its determination, and were determined— 
that is, resolved. Restatement (Second) of Judgments 
§ 27 comment d. (1982). In addition, issue preclusion 
applies only to issues directly litigated—“not what 
might have been thus litigated and determined.” 
United States v. International Bldg. Co., 345 U.S. 
502, 505 (1953)(quoting Cromwell v. County of Sac, 
94 U.S. 351, 352 (1876)). 

A corollary of the fully litigated and decided 
requirements is that care must be taken to ensure 
accurate identification of the jurisdictional issue 
resolved in the prior action. Casey v. Department of 
State, 980 F.2d 1472, 1475 n.3 (D.C. Cir. 1992)(“we 
cannot isolate ‘the precise issue of jurisdiction’ 
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decided . . . therefore [we] assign no preclusive 
weight to the dismissal”); accord NextWave Pers. 
Communs., Inc. v. FCC, 254 F.3d 130, 148-49 (D.C. 
Cir 2001)(unclear whether the Second Circuit 
decided the issue, so issue preclusion did not apply); 
In re Real Estate Title & Settlement Servs. Antitrust 
Litig., 869 F.2d 760, 764 n.l (3rd Cir.), cert denied, 
493 U.S. 821 (1989)(“issue preclusion only attaches if 
the basis of the first court’s decision is clear”); 
Midwest Mechanical Contractors, Inc. v. 
Commonwealth Constr. Co., 801 F.2d 748, 751-52 
(5th Cir. 1986)(no issue preclusion where the court 
cannot tell whether issue previously reached and 
decided). 

All the courts in Den Hollander I were silent 
as to non-economic standing, so whether any of them 
decided or even intended to decide that issue is 
impossible to tell. Although an issue that is 
distinctly presented in the pleadings and necessarily 
resolved may be reflected in a decision even when it 
may not be expressly mentioned, see Grubb v. Public 
Utilities Comm’n, 281 U.S. 470, 477-478 (1930), non¬ 
economic standing was not pleaded in Den Hollander 
I. 

As for taxpayer standing, it too was not 
pleaded, and while the Second Circuit included that 
issue in its decision in Den Hollander I, a few 
minutes of argument before the panel of judges can 
hardly be considered “fully litigated.” 

The federal courts and the public whom they 
serve have a basic interest that this “make or break 
a case” doctrine be uniformly administered so as to 
serve predictability and simplicity. The Second 
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Circuit’s decision in this proceeding threatens the 
goal of uniformity of federal court jurisdiction. 

The most charitable explanation as to what 
happened in Den Hollander I is that the district 
court and Court of Appeals dropped the ball by 
failing to decide non-economic standing and to allow 
for a full consideration of taxpayer standing. The 
issue then becomes whether in the words of former 
Secretary of Defense Donald Rumsfeld, such is “close 
enough for government work”—close enough for 
justice in a democracy. It is not, but the Second 
Circuit held differently and issued a Summary Order 
confirming the words of former Justice Stevens, 
“occasionally judges will use the unpublished opinion 
as a device to reach a decision that might be a little 
hard to justify.” J. Cole & E. Bucklo, A Life Well 
Lived: An Interview With Justice John Paul Stevens, 
32 Litigation 8, 67 (Spring 2006). 

II. The Second Circuit 
eliminated one of the ways for 
providing a court with new 
evidence under Fed. R. Civ. P. 

59(e). 

Fed. R. Civ. P. 59(e) is available to vacate an 
order granting summary judgment. Fields v. South 
Houston, 922 F.2d 1183, 1188 (5th Cir. 1991). One 
ground for granting a Rule 59(e) motion is to allow 
the movant to present newly discovered or 
previously unavailable evidence. Harrington v. City 
of Chicago, 433 F.3d 542, 546 (7th Cir. 2006); 
Schiller v. Physicians Res. Group, Inc., 342 F.3d 563, 
567 (5th Cir. 2003). 
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In a pithy statement that ignored reality and 
again assured the merits of this case would never be 
reached, the Second Circuit declared that “new 
plaintiffs are not ‘new evidence.”’ (Den Hollander v. 
Members of the Bd. of Regents of the Univ. of the 
State of N.Y., App. 7a, No. 12-2362-cv, 2013 U.S. 
App. LEXIS 7368 *6 (2d Cir. April 10, 2013)). 

This is an extremely narrow view of evidence. 
Evidence is “[a]ny circumstance which affords an 
inference as to whether the matter alleged is true or 
false.” American Jurisprudence, Evidence § 1. It 
consists of “[a]ny species of proof presented . . . 
through the medium of witnesses, records, 
documents, exhibits, and concrete objects for the 
purpose of inducing belief in the minds of the 
[judges] as to their contentions.” American 
Jurisprudence, Evidence § 1. 

The Second Circuit overlooked that persons 
are simply a medium for providing evidence, so new 
plaintiffs with different fact situations mean new 
evidence. The proposed new plaintiffs in this 
proceeding would have provided new factual 
allegations by way of a verified complaint. (Proposed 
Verified Amended Complaint, ft 13, 14, 15, 88, 89, 
App. 69a, 88a, November 19, 2011). 

In an analogy to a case concerning a new trial 
under Rule 59(a), the Second Circuit actually ruled 
that the plaintiff had a new witness willing to 
testify, which meant new evidence. Li Butti v. 
United States, 178 F.3d 114, 119 (2d Cir. 1999). 

Furthermore, since evidence “is the means 
from which an inference may logically be drawn as to 
the existence of a fact,” Black’s Law Dictionary, 9th 
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ed. (quoting 31A C.J.S., Evidence § 3, at 67-68 
(1996)), the addition of two new plaintiffs who were 
not privy to Den Hollander I infers that the ultimate 
fact of issue preclusion would not apply; therefore, 
summary judgment based on it would not apply, and 
the case would most likely continue to the merits. 

The Second Circuit, however, assured the 
merits would never be reached by eliminating one of 
the traditional ways for providing a court with 
evidence—statements by the parties. It is as though 
Judge Julius Hoffman bound and gagged Bobby 
Seale because the Judge personally disagreed with 
what Mr. Seale had to say. 

CONCLUSION 

This Court and the Courts of Appeals have 
decided whether a variety of belief systems were 
religions under the First Amendment: 

• belief in and devotion to goodness and 
virtue for their own sake, United States 
v. Seeger, 380 U.S. 163, 166 (1965); 

• Buddhism, Taoism, Ethical Culture, and 
Secular Humanism, Torasco v. Watkins, 
367 U.S. 488, 495 n. 11 (1961); 

• Aztec mythology about Quetzalcoatl—the 
“Plumed Serpent,” Alvarado v. City of 
San Jose, 94 F.3d 1223, 1225 (9th Cir. 
1996); 

• selling and using marijuana, United 
States v. Meyers, 95 F.3d 1475, 1479 
(10th Cir. 1996); 
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• witchcraft, Dettmer v. Landon, 799 F.2d 
929, 930 (4th Cir. 1986); 

• eating only raw foods, breathing 

unpolluted air, and drinking pure water, 
Africa v. Commonwealth of Pennsylvania, 
662 F.2d 1025, 1027-28 (3rd Cir. 1981); 

• concentrating on a sound while 

meditating in order to receive beneficial 
effects, Malnak v. Yogi, 592 F.2d 197, 198 
(3rd Cir. 1979); and 

• atheism, U.S. v. Bush, 509 F.2d 776, 780 
(7th Cir. 1975). 

So why then are the courts of the Second 
Circuit so reluctant to reach the merits on whether 
Feminism is a religion? After all, Feminism is more 
widespread and is having a greater impact on this 
society than any of the above belief systems. 

For the reasons set forth, this Petition for 
Writ of Certiorari should be granted. 


Respectfully submitted 


Roy Den Hollander 

Counsel of Record 
545 East 14th Street, 
lODNew York, N.Y. 10009 
(917) 687-0652 
rdhhh@yahoo.com 
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UNITED STATES COURT OF APPEALS FOR THE 

SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE 
PRECEDENTIAL EFFECT. CITATION TO A 
SUMMARY ORDER FILED ON OR AFTER 
JANUARY 1, 2007, IS PERMITTED AND IS 
GOVERNED BY THIS COURT’S LOCAL RULE 
32.1.1 AND FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1. WHEN CITING A SUMMARY 
ORDER IN A DOCUMENT FILED WITH THIS 
COURT, A PARTY MUST CITE EITHER THE 
FEDERAL APPENDIX OR AN ELECTRONIC 
DATABASE (WITH THE NOTATION “SUMMARY 
ORDER”). A PARTY CITING A SUMMARY ORDER 
MUST SERVE A COPY OF IT ON ANY PARTY 
NOT REPRESENTED BY COUNSEL. 


At a stated Term of the United States Court of 
Appeals for the Second Circuit, held at the Thurgood 
Marshall United States Courthouse, 40 Foley 
Square, in the City of New York, on the 10 th day of 
April, two thousand thirteen. 

Present: BARRINGTON D. PARKER, 

SUSAN L. CARNEY, 

Circuit Judges, 

JED S. RAKOFF, 

District Judge.’ 


* The Honorable Jed S. Rakoff, United States District Judge for 
the Southern District of New York, sitting by designation. 
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ROY DEN HOLLANDER, on behalf of himself and 
all others similarly situated, 

Plaintiff-Appellant, 


v. 


MEMBERS OF THE BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF NEW 
YORK, in their official capacities, in their individual 
capacities, MERRYL H. TISCH, Chancellor of the 
Board of Regents; in her official capacity, Chancellor 
of the Board of Regents; in her individual capacity, 
DAVID M. STEINER, New York State 
Commissioner of the Department of Education; in 
his official capacity, New York State Commissioner 
of the Department of Education; in his individual 
capacity, ELSA MAGEE, Acting President of the 
New York State Higher Education Services Corp.; in 
his official capacity, Acting President of the New 
York State Higher Education Services Corp.; in his 
individual capacity, UNITED STATES 
DEPARTMENT OF EDUCATION, ARNE 
DUNCAN, United States Secretary of Education; in 
his official capacity, 

Defendants-Appellees. 


No. 12-2362-cv 
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Appearing for Plaintiff- ROY DEN HOLLANDER, 
Appellant: Law Office of Roy D. 

Hollander, New York, NY. 

Appearing for New LESLIE B. DUBECK, 
York State Defendants- Assistant Solicitor General 
Appellees: (Barbara D. Underwood, 

solicitor General, Steven 
C. Wu, Special Counsel to 
the Solicitor General, 
Laura R. Johnson, 
Assistant Solicitor 

General, on the brief), for 
Eric T. Schneiderman, 
Attorney General of the 
State of New York. 

Appearing for Federal SARAH J. NORTH (Jean- 
Defendants: David Barnea, Sarah 

S.Normand, on the brief), 
Assistant United States 
Attorneys, for Preet 
Bharara, United States 
Attorney for the Southern 
District of New York. 

Appeal from the United States District Court for 
the Southern District of New York (Laura Taylor 
Swain, Judge) . ON CONSIDERATION WHEREOF, 
it is hereby ORDERED, ADJUDGED, and 
DECREED that the judgment of the District Court 
be and it hereby is AFFIRMED. 

Plaintiff-Appellant Roy Den Hollander appeals 
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from an October 31, 2011 judgment of the District 
Court (Swain, JJ dismissing his complaint, and a 
May 21, 2012 order of the District Court denying his 
motion to vacate the judgment and amend his 
complaint. We assume the parties’ familiarity with 
the underlying facts, the procedural history, and the 
issues on appeal, to which we refer only as necessary 
to explain our decision. 

In December 2010, Hollander brought this 
putative class action against several New York State 
education officials (the “State Defendants”), as well 
as the United States Department of Education and 
the United States Secretary of Education (the 
“Federal Defendants”). Hollander claims that the 
State and Federal Defendants violate the 
Establishment Clause of the United States 
Constitution by providing public funding to 
Columbia University, which maintains an Institute 
for Research on Women’s and Gender Studies and a 
Women’s Studies program. According to Hollander, 
feminism is a “modern-day religion,” Compl. ]f 1, and 
by providing public funding to Columbia, the 
Defendants unconstitutionally “promote and favor 
the religion Feminism while inhibiting other 
contradictory viewpoints,” id. § VI. Hollander, who 
seeks declaratory and injunctive relief, contends that 
he has standing to bring his Establishment Clause 
claim both as a New York State and federal 
taxpayer, id. ft 72-78, and as a Columbia alumnus 
whose “direct contact with the offensive religion” of 
feminism, id. 1 80, makes him “very uncomfortable” 
and interferes with his “use and enjoyment of 
Columbia as [a] member[ ] of the Columbia 
community,” id. 1 79. 
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Several years ago, we affirmed the dismissal of a 
nearly identical suit - also brought by Hollander — 
for lack of standing. Hollander v. Institute for 
Research on Women & Gender at Columbia Univ. , 
372 F. App’x 140 (2d Cir. 2010) (“ Hollander I”) 
(summary order). In Hollander h as here, Hollander 
claimed that “the existence of Columbia University’s 
Women’s Studies Program” promoted “feminism as a 
religion,” and that federal and state funding of 
Columbia therefore violated the Establishment 
Clause. Id. at 141. We concluded that Hollander’s 
“claims of harm amount [ed] to the kind of 
speculative harm for which courts cannot confer 
standing,” id., and that Hollander had failed to 
“ma[ke] out the requirements for taxpayer standing 
for his Establishment Clause claim,” id. at 142. 

In the present case, the District Court granted 
summary judgment to the Defendants after 
concluding that “collateral estoppel precludes this 
action because [Hollander] previously litigated the 
issue of his standing to bring such a claim.” 
Hollander v. Members of the Bd. of Regents of the 
Univ. of the State of N.Y., No. 10 Civ. 9277, 2011 WL 
5222912, at *1 (S.D.N.Y. Oct. 31, 2011) (adopting 
Report and Recommendation of Magistrate Judge 
Pitman). For substantially the reasons stated in 
Judge Pitman’s thorough Report and 
Recommendation, as adopted by the District Court, 
we agree that summary judgment was correctly 
entered. Hollander’s standing to assert an 
Establishment Clause claim based on the 
Defendants’ provision of public funding to Columbia 
was fully litigated and decided in Hollander I. He is 
therefore barred from relitigating the standing issue 
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in the present action. See, e.g., Mrazek v. Suffolk 
County Bd. of Elections. 630 F.2d 890, 896 n.10 (2d 
Cir. 1980); see also Coll. Sports Council v. Dep’t of 
Educ., 465 F.3d 20, 22-23 (D.C. Cir. 2006) (per 
curiam); 18 Charles Alan Wright, Arthur R. Miller & 
Edward H. Cooper, Federal Practice and Procedure § 
4402 (2d ed. 2012). “[I]t does not make sense to 

allow a plaintiff to begin the same suit over and over 
again in the same court, each time alleging 
additional facts that the plaintiff was aware of from 
the beginning of the suit, until [he] finally satisfies 
the jurisdictional requirements [for standing].” 
Perry v. Sheahan, 222 F.3d 309, 318 (7th Cir. 2000) 
(internal quotation marks omitted). Accordingly, we 
affirm the District Court’s judgment dismissing 
Hollander’s complaint. 

We also affirm the District Court’s order denying 
Hollander’s motion to vacate the judgment and 
amend his complaint. “A party seeking to file an 
amended complaint postjudgment must first have 
the judgment vacated or set aside pursuant to Rules 
59(e) or 60(b).” Williams v. Citigroup Inc., 659 F.3d 
208, 213 (2d Cir. 2011) (per curiam) (internal 
quotation marks and brackets omitted). Hollander’s 
motion to vacate arose under Rule 59(e). A court 
may grant a Rule 59(e) motion only if the movant 
satisfies the heavy burden of demonstrating “an 
intervening change of controlling law, the 
availability of new evidence, or the need to correct a 
clear error or prevent manifest injustice.” Virgin Atl. 
Airways, Ltd, v. Nat’l Mediation Bd., 956 F.2d 1245, 
1255 (2d Cir. 1992) (internal quotation marks 
omitted); see also Munafo v. Metro. Transp. Auth., 
381 F.3d 99, 105 (2d Cir. 2004). Hollander contends 
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that vacatur was warranted here because, after the 
District Court entered judgment against him, he 
discovered two new potential plaintiffs who allegedly 
have standing to challenge the Defendants’ funding 
decisions. But new plaintiffs are not “new evidence,” 
and Hollander’s discovery of additional individuals 
willing to press Establishment Clause claims against 
the Defendants does not satisfy the requirements of 
Rule 59(e). See United States v. Int’l Bhd. of 
Teamsters. 247 F.3d 370, 392 (2d Cir. 2001). Nor has 
Hollander shown that the denial of his Rule 59(e) 
motion works a “manifest injustice” against the 
recently discovered plaintiffs. Nothing in the District 
Court’s order purports to preclude those individuals 
from bringing suit in their own names. We therefore 
discern no abuse of discretion in the District Court’s 
denial of Hollander’s motion to vacate the judgment 
and amend his complaint. Schwartz v. Liberty Mut. 
Ins. Co.. 539 F.3d 135, 150 (2d Cir. 2008). 

One additional point deserves mention. By 
presenting a court with a pleading, an attorney 
certifies, inter alia, that (1) the pleading “is not being 
presented for any improper purpose, such as to 
harass, cause unnecessary delay, or needlessly 
increase the cost of litigation”; (2) “the claims, 
defenses, and other legal contentions are warranted 
by existing law or by a nonfrivolous argument for 
extending, modifying, or reversing existing law or for 
establishing new law”; and (3) “the factual 
contentions have evidentiary support or, if 
specifically so identified, will likely have evidentiary 
support after a reasonable opportunity for further 
investigation or discovery.” Fed. R. Civ. P. 11(b). 
Hollander is an attorney. Before again invoking his 
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feminism-as-religion thesis in support of an 
Establishment Clause claim, we expect him to 
consider carefully whether his conduct passes 
muster under Rule 11. 

We have considered Hollander’s remaining 
arguments and find them to be unavailing. 
Accordingly, the judgment of the district court is 
AFFIRMED. 


FOR THE COURT: 

Catherine O’Hagan Wolfe, Clerk 
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PITMAN, United States Magistrate Judge: 

TO THE HONORABLE LAURA TAYLOR 
SWAIN, United States District Judge, 

I. Introduction 

Plaintiff Roy Den Hollander commenced this 
putative class action pro se against defendants 
pursuant to the First and Fourteenth Amendments 
to the United States Constitution and 42 U.S.C. § 
1983 ("Section 1983"), alleging violations of the 
Establishment Clause of the First Amendment ("the 
Establishment Clause"). Hollander, a Columbia 
University ("Columbia") Business School graduate, 
seeks declaratory and injunctive relief against 
defendants for their alleged roles in the 
establishment of "the modern-day religion 
Feminism" at Columbia and its Institute for 
Research on Women and Gender ("IRWG"). By notice 
of motion dated January 14, 2011, defendants 
Members of the Board of Regents of the University of 
the State of New York, Chancellor of the Board of 
Regents Merryl H. Tisch, New York State 
Commissioner of the Department of Education David 
M. Steiner and Acting President of the New York 
State Higher Education Services Corp. Elsa Magee 
(collectively, the "State Defendants"), move to 
dismiss Hollander's complaint pursuant to Rule 
12(b)(1) and Rule 12(b)(6) of the Federal Rules of 
Civil Procedure (Docket Item 7). By letter motion 
dated April 1, 2011, defendants U.S. Department of 
Education and U.S. Secretary of Education Arne 
Duncan (collectively, the "Federal Defendants") 
move to dismiss on the grounds of collateral 
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estoppel. By Order dated June 3, 2011, I announced 
my intention to convert the motions to motions for 
summary judgment pursuant to Fed.R.Civ.P. 12(d) 
(Docket Item 17). For the reasons set forth below, I 
respectfully recommend that defendants' motions for 
summary judgment be granted. 

II. Facts 

A. Parties 

Plaintiff Hollander is an alumnus of the 
Columbia Business School and a New York State 
and federal taxpayer (Com- plaint, dated December 
10, 2010 (Docket Item 1) ("Compl."), at t 13). The 
putative class consists of Columbia "alumni, 
students and employees who are New York State 
and federal taxpayers that find the inculcation and 
manifestations of Feminism at Columbia offensive" 
(Compl. at 1 14). 

Defendants Members of the Board of Regents 
of the University of the State of New York ("the 
Board of Regents") compose the body that, inter alia, 
regulates state educational institutions, administers 
funds allocated by the state to the institutions and 
appoints the Commissioner of the Department of 
Education. N.Y. Educ. L. §§ 101, 201. Defendant 
Merryl H. Tisch is the Chancellor of the Board of 
Regents. Members of the Board of Regents, 
http://www.regents.nysed.gov/members/bios/tisch.ht 
ml (last visited June 13, 2011). Defendant David M. 
Steiner was the Commissioner of the New York 
State Department of Education at the time the 
complaint was filed. 1 


1 On June 15, 2011, Steiner was succeeded by Dr. John B. King, 
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Defendant Elsa Magee is the acting president 
of the New York State Higher Education Services 
Corporation, a body that administers New York 
State financial aid and supports the administration 
of federal financial aid. N.Y. Educ. L. § 652(2); HESC 
Directory - Executive Management and Office of the 
President, http://www.hesc.com/content.nsf/CA/ 
HESC _Directory_Executive_ Management 
and_Office_of_the_President (last visited June 13, 
2011). Defendant United States Department of 
Education, inter alia, provides financial aid to 
institutions of higher education. 20 U.S.C. §§ 
1070(a)(5), 3402(6). Defendant Arne Duncan is the 
United States Secretary of Education and supervises 
the Department of Education.20 U.S.C. § 3411; Arne 
Duncan, U.S. Secretary of Education — Biography, 
http ://w w w2. ed. go v/ne ws/staff/bios/dun can .html 

(last visited June 13, 2011). 

B. The Underlying Action 

On or about August 18, 2008, Hollander 
commenced an action (the "Underlying Action," 
Docket No. 08 Civ. 7286) against the same 
defendants who are in this action, or their 
predecessors. 2 He claimed that defendants violated 


Jr. Board of Regents Elects John King Commissioner of 
Education, http://www.oms.nysed.gov/press/BORElectsJohn- 
KingCOE.html (last visited June 13, 2011). 

2 In the Underlying Action, the defendants were the Board of 
Regents of the University of the State of New York, Chancellor 
of the Board of Regents Robert M. Bennett, New York State 
Commissioner of the Department of Education Richard P. 
Mills, President of the New York State Higher Education 
Services Corp. James C. Ross, the U.S. Department of 
Education and U.S. Secretary of Education Margaret Spellings. 
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the Establishment Clause "by aiding the 
establishment of the religion Feminism" through 
Columbia's Women's Studies program. Hollander 
also asserted claims for violations of the Equal 
Protection Clauses of the Fifth and Fourteenth 
Amendments to the United States Constitution, 
Title IX of the Education Amendments of 1972, 20 
U.S.C. §§ 1681 et sea. , and New York Civil Rights 
Law § 40-c for their fostering, aiding or carrying out 
intentional discrimination against men through the 
Women's Studies program (First Amended Class 
Action Complaint in Hollander v. Inst, for Research 
on Women & Gender at Columbia University, 08 
Civ. 7286, filed December 1, 2008 ("Underlying 
Action Compl.") (Docket Item 17), at If 1). 

With respect to the Establishment Clause 
claim, the complaint in the Underlying Action 
alleged that 

The establishment clause forbids 
government action that benefits a religion. A 
belief system need not be theistic in nature to 
be a religion but rather can stem from moral, 
ethical or even malevolent tenets that are held 


Bennett, Mills, Ross and Spellings have since been succeeded 
by Tisch, Steiner, Magee and Duncan, respectively. In the 
Underlying Action, Hollander also sued the IRWG, the School 
of Continuing Education at Columbia and the Trustees of 
Columbia, but they are not parties to this action. 

Following the commencement of the Underlying Action, 
William A. Nosal was added as a class representative. 
However, he later withdrew. See Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ., 372 F. App'x 
140, 2010 WL 1508269 at *1 n.l (2d Cir. Apr. 16, 2010) 
(unpublished). 
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with the strength of traditional religious 
convictions. Gods or goddesses are not needed 
for a religion. 

(Underlying Action Compl. at If 4). The complaint in 
the Underlying Action alleged that the feminism 
taught at Columbia and its IRWG constituted a 
religion because, inter alia, it promoted theories with 
respect to the natural order of males and females, 
combined strains of feminist research "into a 
comprehensive belief system that has spread 
throughout Columbia into the society as a whole" 
and mandated a lifestyle (Underlying Action Compl. 
at If 5). The complaint in the Underlying Action 
further alleged that the IRWG administrators and 
teachers were akin to "priestesses" because of their 
teachings, and that the IRWG "exalt [ed] certain 
Feminists to apostle-like status," treated certain 
days like feminism holidays and promoted feminism 
through the Women’s Studies program (Underlying 
Action Compl. at If 6). 

Specifically, the complaint in the Underlying 
Action alleged that the Women's Studies program 

(1) 'instructs, trains, supports, furthers, 
cultivates and advocates strategies, and 
tactics for demeaning and abridging the rights 
of men'; (2) advocates 'that the civil rights of 
males be diminished or eliminated'; and (3) 

'stereotype[s] males as the primary cause for 
most, if not all, the world’s ills throughout 
history,' while crediting females 'with 
inherent goodness.' 

(Report and Recommendation in Hollander v. Inst. 
for Research on Women & Gender at Columbia 
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University, 08 Civ. 7286, filed April 15, 2009 
("Report and Recommendation") (Docket Item 33), at 
4, quoting Underlying Action Compl. at ]f1f 75-77). 

While the plaintiffs did not allege that they 
enrolled or attempted to enroll in any Women's 
Studies courses, the complaint in the Underlying 
Action alleged that the few males who did 
participate in the Women's Studies program were 
discriminated against in various ways (Underlying 
Action Compl. at If 87). The plaintiffs alleged that no 
Men's Studies program existed, but they intended to 
enroll in such a program as soon as it was offered 
(Underlying Action Compl. at 223-25). They 
stated that the promotion of the Women’s Studies 
program effectively denied class members the 
opportunity to take Men’s Studies courses 
(Underlying Action Compl. at 1 210). 

By motions filed on January 9, 2009, all 
defendants moved to dismiss the Underlying Action 
Complaint on various grounds, including lack of 
standing (Docket Items 21, 23 and 25 in Hollander v. 
Inst, for Research on Women & Gender at Columbia 
University, 08 Civ. 7286). On April 15, 2009, the 
Honorable Kevin Nathaniel Fox, United States 
Magistrate Judge, issued a Report and 
Recommendation that recommended a dismissal of 
all claims for lack of standing (Docket Item 33 in 
Hollander v. Inst, for Research on Women & Gender 
at Columbia University, 08 Civ. 7286). Judge Fox 
concluded that the plaintiffs lacked standing because 
their alleged injury, "which is purportedly based 
upon the content of, or the discriminatory impact 
flowing from, the Women’s Studies program at 
Columbia, is not an 'injury in fact'" since plaintiffs 
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were neither enrolled in the program nor denied an 
opportunity to enroll (Report and Recommendation 
at 8-9). Judge Fox also concluded that any alleged 
injury stemming from the absence of a Men's Studies 
program was not concrete and particularized (Report 
and Recommendation at 9). By Order dated April 23, 
2009, the Honorable Lewis A. Kaplan, United States 
District Judge, adopted the Report and 
Recommendation and dismissed the action for lack of 
standing (Docket Item 36 in Hollander v. Inst, for 
Research on Women & Gender at Columbia 

University, 08 Civ. 7286). Judge Kaplan also 
dismissed the Establishment Clause claims "on the 
alternative ground that they are absurd and utterly 
without merit" (Order at 2). 

On May 1, 2009, plaintiffs filed a Notice of 
Appeal to the United States Court of Appeals for the 
Second Circuit (Docket Item 38). They argued on 
appeal that they had standing to sue as taxpayers. 
Brief of Plaintiffs-Appellants, Hollander v. Inst, for 
Research on Women & Gender at Columbia 

University, No. 09-1910-cv, 2009 WL 8105887 at *2, 
*20-*24 (2d Cir. Aug. 25, 2009). At oral argument, 
Hollander conceded that he did not make an express 
assertion of taxpayer standing for his Establishment 
Clause claims in the complaint in the Underlying 
Action (Transcription of Oral Argument, annexed as 
Ex. E to Declaration of Roy Den Hollander in 
Support of Opposition to Motions to Dismiss, dated 
March 8, 2011 ("Hollander Deck") (Docket Item 15), 
at 2). However, he argued that an inference should 
have been drawn that he was also asserting New 
York State and federal taxpayer standing as a basis 
of standing (Transcription of Oral Argument at 2). 
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Hollander also conceded that, in filing his objections 
to Judge Fox's Report and Recommendation, he did 
not ask for leave to amend the complaint with 
respect to standing in the event the court ruled 
against him (Transcription of Oral Argument at 9- 
10). However, he did request a remand from the 
Second Circuit so he could amend his complaint to 
assert taxpayer standing (Transcription of Oral 
Argument at 2). 

By Summary Order dated April 16, 2010, the 
Second Circuit affirmed the dismissal of the 
Underlying Action for lack of standing. Hollander v. 
Inst, for Research on Women & Gender at Columbia 
Univ., supra, 372 F. App'x 140, 2010 WL 1508269 at 
*1. Specifically, the Court of Appeals held that 
"plaintiffs claims of harm amount to the kind of 
speculative harm for which courts cannot confer 
standing," adding, "[n]or has plaintiff made out the 
requirements for taxpayer standing for his 
Establishment Clause claim." Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ., 
supra, 372 F. App'x 140, 2010 WL 1508269 at *1 
(citations omitted). 

C. The Present Action 

On December 13, 2010, Hollander commenced 
the present action, seeking declaratory and 
injunctive relief for violations of the Establishment 
Clause (Compl.). His allegations with respect to his 
Establishment Clause claims are similar to those in 
the Underlying Action (compare Underlying Action 
Compl. at H5-6, with Compl. at H 50, 53). In this 
action, however, Hollander expressly alleges that he 
has standing as a federal and New York State 
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taxpayer (Compl. at H 6, 13; Hollander Decl. at 
17). 3 In summary, Hollander alleges taxpayer 
standing for an economic injury caused by 
defendants' expenditure of government funds to 
Columbia's Women's Studies program (Compl. at H 
72-78). He also alleges, as a non-economic injury, 
that members of the putative class feel that the 
"inculcation, manifestation, and exposure of 
Feminism at Columbia is offensive . . . and makes its 
members very uncomfortable" (Compl. at 1 79). 

By notice of motion dated January 14, 2011, 
the State Defendants move to dismiss Hollander's 
complaint pursuant to Fed.R.Civ.P. 12(b)(1) and 
12(b)(6) (Docket Item 7). In support of their motion, 
the State Defendants argue that: (1) the action 

should be dismissed on res judicata g rounds: and (2) 
"Feminism" is not a religion and the defendants' 
actions do not tend to establish religion 
(Memorandum of Law in Support of the State 
Defendants' Motion to Dismiss, dated January 14, 
2011 (State Defs.' Mem.) (Docket Item 9), at I). By 
letter motion dated April 1, 2011, the Federal 
Defendants move to dismiss on the grounds of 
collateral estoppel. In support of their motion, the 
Federal Defendants argue that Hollander's standing 
to bring this action was previously determined and 
cannot be relitigated, and that Hollander pleads no 
facts with respect to taxpayer standing that were not 


3 In a supplemental submission, Hollander attached what he 
describes as 1099 tax forms from 2010 and 2011. Actually, 
these documents appear to be pay stubs that detail New York 
State and federal tax withholdings (Hollander Decl. at f 7 and 
Ex. F). 
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known to him at the time of the first action (Letter 
from Jean-David Barnea to undersigned, dated April 
1, 2011, at 2). 

In opposition, Hollander makes the following 
arguments: (1) because the Underlying Action was 
dismissed for lack of standing, the judgment was not 
on the merits and, thus, claim preclusion does not 
apply; (2) issue preclusion does not apply because 
the Underlying Action was dismissed for failure to 
allege a jurisdictional fact, while the current action 
alleges that fact; (3) the plausibility pleading 
standard applies to both Fed.R.Civ.P. 12(b)(1) and 
12(b)(6); (4) the complaint plausibly alleges that the 
class representative satisfies both the taxpayer and 
non-economic standing requirements, and (5) the 
complaint plausibly alleges Feminism is a religion 
and that the State Defendants and U.S. Department 
of Education aid it in violation of the Establishment 
Clause (Memorandum of Law in Opposition to 
Defendants' Motions to Dismiss the Complaint, 
dated March 8, 2011 ("Pl.'s Mem.") (Docket Item 

ID). 

By Order dated June 3, 2011, I announced my 
intention to convert the motions to a motion for 
summary judgment pursuant to Fed.R.Civ.P. 12(d) 
and directed the parties to submit additional 
materials, if they wished to do so, no later than June 
30, 2011 (Docket Item 17). On June 20, 2011, I 
received a letter from the Federal Defendants 
requesting that their motion to dismiss not be 
converted to a motion for summary judgment (Letter 
from Jean-David Barnea to undersigned, dated June 
20, 2011, at 2). On June 23, 2011, I received a letter 
from the State Defendants that "concur[red] with, 
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and adopt[ed], the views expressed" in the Federal 
Defendants's letter (Letter from Clement J. Colucci 
to undersigned, dated June 24, 2011, at 1). Because I 
conclude that the motions should be granted, 
defendants are not prejudiced by the conversion, and 
I decline their request to reconsider. Moreover, 
Hollander did not object to the conversion in his 
subsequent submission, which I received on June 27, 
2011 and which consisted of a Statement of Material 
Facts, Declaration, Memorandum of Law in 
Opposition to Defendants' Motion for Summary 
Judgment and a proposed Second Amended 
Complaint. 

III. Analysis 

A. Summary Judgment Standard 

The standards applicable to a motion for 
summary judgment are well-settled and require only 
brief review. 

Summary judgment shall be granted when 
there is no genuine issue of material fact and 
the moving party is entitled to judgment as a 
matter of law. Fed.R.Civ.P. 56(c). This form of 
relief is appropriate when, after discovery, the 
party . . . against whom summary judgment is 
sought has not shown that evidence of an 
essential element of her case -- one on which 
she has the burden of proof - exists. See 
Celotex Corn, v. Catrett, 477 U.S. 317, 323, 
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). This 
form of remedy is inappropriate when the 
issue to be resolved is both genuine and 
related to a disputed material fact. An alleged 
factual dispute regarding immaterial or minor 
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facts between the parties will not defeat an 
otherwise properly supported motion for 
summary judgment. See Howard v. Gleason 
Corn., 901 F.2d 1154, 1159 (2d Cir. 1990). 
Moreover, the existence of a mere scintilla of 
evidence in support of nonmovant's position is 
insufficient to defeat the motion; there must 
be evidence on which a jury could reasonably 
find for the nonmovant. Anderson v. Liberty 
Lobby. Inc.. 477 U.S. 242, 252, 106 S.Ct. 2505, 
91 L.Ed.2d 202 (1986). 

If the movant demonstrates an absence of 
a genuine issue of material fact, a limited 
burden of production shifts to the nonmovant, 
who must "demonstrate more than some 
metaphysical doubt as to the material facts," 
and come forward with "specific facts showing 
that there is a genuine issue for trial." 
Aslanidis v. United States Lines. Inc.. 7 F.3d 
1067, 1072 (2d Cir. 1993). If the non-movant 
fails to meet this burden, summary judgment 
will be granted against it. 

Powell v. Nat'l Bd. of Med. Exam'rs, 364 F.3d 79, 84 
(2d Cir. 2004); accord Binder & Binder PC v. 
Barnhart, 481 F.3d 141, 148 (2d Cir. 2007); Jeffreys 
v. City of N.Y., 426 F.3d 549, 553-54 (2d Cir. 2005); 
Gallo v. Prudential Residential Servs., Ltd. P'ship, 
22 F.3d 1219, 1223-24 (2d Cir. 1994); see also 
McPherson v. N.Y.C. Dep't of Educ., 457 F.3d 211, 
215 n.4 (2d Cir. 2006) ("[S]peculation alone is 
insufficient to defeat a motion for summary 
judgment."). 

"In determining whether a genuine issue of 
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material fact exists, a court must examine the 
evidence in the light most favorable to, and draw all 
inferences in favor of, the non-movant .... Stated 
more succinctly, '[t]he evidence of the non-movant is 
to be believed.'" Lucente v. Int'l Bus. Machs. Corn., 
310 F.3d 243, 253-54 (2d Cir. 2002), quoting 
Anderson v. Liberty Lobby, Inc., supra. 477 U.S. at 
255; accord Jeffreys v. City of New York, supra. 426 
F.3d at 553 ("Assessments of credibility and choices 
between conflicting versions of the events are 
matters for the jury, not for the court on summary 
judgment.") (citation and internal quotations 
omitted); see also Make the Road by Walking, Inc, v. 
Turner. 378 F.3d 133, 142 (2d Cir. 2004); Dallas 
Aerospace, Inc, v. CIS Air Corn., 352 F.3d 775, 780 
(2d Cir. 2003). 

"Material facts are those which 'might affect 
the outcome of the suit under the governing law,' 
and a dispute is 'genuine' if 'the evidence is such that 
a reasonable jury could return a verdict for the 
nonmoving party.'" Coppola v. Bear Stearns & Co., 
499 F.3d 144, 148 (2d Cir. 2007), quoting Andersonv. 
Liberty Lobby, Inc., supra, 477 U.S. at 248; accord 
McCarthy v. Dun & Bradstreet Corp,, 482 F.3d 184, 
202 (2d Cir. 2007). '"[I]n ruling on a motion for 
summary judgment, a judge must ask himself not 
whether he thinks the evidence unmistakably favors 
one side or the other but whether a fair-minded jury 
could return a verdict for the [non-movant] on the 
evidence presented[.]'" Cine SK8, Inc, v. Town of 
Henrietta, 507 F.3d 778, 788 (2d Cir. 2007), quoting 
Readco, Inc, v. Marine Midland Bank, 81 F.3d 295, 
298 (2d Cir. 1996). 
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B. Constitutional Standing Requirements 

The Constitutional standing requirements 
have been comprehensively set forth by the 
Honorable Kenneth M. Karas, United States District 
Judge, in Access 4 All, Inc, v. Trump Int'l Hotel and 
Tower Condo., 458 F. Supp. 2d 160, 167 (S.D.N.Y. 
2006): 

Standing is an essential and unchanging 
component of the case-or-controversy 
requirement of Article III. See Lujan v. 
Defenders of Wildlife. 504 U.S. 555, 560, 112 
S.Ct. 2130, 119 L.Ed.2d 351 (1992). There are 
three well-settled constitutional standing 
requirements: (1) injury in fact, which must be 
(a) concrete and particularized, and (b) actual 
or imminent; (2) a causal connection between 
the injury and the defendant's conduct; and 
(3) the injury must be likely to be redressed by 
a favorable decision. See Field Day. LLC v. 
County of Suffolk. 463 F.3d 167, 175 (2d Cir. 
2006) (citing Lujan, 504 U.S. at 560, 112 S.Ct. 
2130). A plaintiffs standing is evaluated at 
the time the complaint is filed. See Robidoux 
v, Celani, 987 F.2d 931, 938 (2d Cir. 1993). As 
the party invoking federal jurisdiction, 
Plaintiffs bear the burden of establishing 
standing. See Field Day, 463 F.3d 167, 176. To 
defeat a motion for summary judgment, 
Plaintiffs "must set forth by affidavit or other 
evidence specific facts which for purposes of 
the summary judgment motion will be taken 
to be true." Lewis v. Casey, 518 U.S. 343, 358, 
116 S.Ct. 2174, 135 L.Ed.2d 606 (1996) (citing 
Lujan, 504 U.S. at 561, 112 S.Ct. 2130). Each 
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element must be proven with the "manner and 
degree of evidence required" at the given stage 
of litigation. See Bldg. & Constr. Trades 
Council v. Downtown Dev.. Inc.. 448 F.3d 138, 
144 (2d Cir. 2006). 

A plaintiff cannot base standing merely on his 
status as a taxpayer unless there are "special 
circumstances." Ariz. Christian Sch. Tuition Org. v. 

Winn, _U.S._, 131 S. Ct. 1436, 1442 (2011). 

The United States Supreme Court "has rejected the 
general proposition that an individual who has paid 
taxes has a 'continuing, legally cognizable interest in 
ensuring that those funds are not used by the 
Government in a way that violates the 
Constitution.'" Ariz. Christian Sch. Tuition Org. v. 
Winn, supra, 131 S. Ct. at 1442, quoting Hein v. 
Freedom From Religion Found.. Inc.. 551 U.S. 587, 
599 (2007) (plurality opinion). 

In Flast v. Cohen. 392 U.S. 83 (1968), the 
Supreme Court carved out a "narrow exception" to 
the rule against taxpayer standing. Ariz. Christian 
Sch. Tuition Org. v. Winn, supra, 131 S. Ct. at 1445, 
quoting Bowen v. Kendrick, 487 U.S. 589, 618 
(1988). Under Flast v. Cohen, supra, a taxpayer will 
have standing when two conditions are met. "The 
first condition is that there must be a 'logical link' 
between the plaintiffs taxpayer status 'and the type 
of legislative enactment attacked.'" Ariz. Christian 
Sch. Tuition Org. v. Winn, supra. 131 S. Ct. at 1445, 
quoting Flast v. Cohen, supra. 392 U.S. at 102. The 
other condition "is that there must be 'a nexus' 
between the plaintiffs taxpayer status and 'the 
precise nature of the constitutional infringement 
alleged.'" Ariz. Christian Sch. Tuition Org. v. Winn, 
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supra, 131 S. Ct. at 1445, quoting Flast v. Cohen, 
supra, 392 U.S. at 102. A plaintiffs allegation of 
taxpayer standing based on "an abstract injury 
shared by the public" will not suffice, as "a concrete 
injury" is required. Bd, of Educ. v. N.Y. State 
Teachers Ret, Sys., 60 F.3d 106, 110 (2d Cir. 1995) 
(citations omitted); see also Woods v. Empire Health 
Choice. Inc., 574 F.3d 92, 96 (2d Cir. 2009) 
("Standing has been rejected in [taxpayer standing] 
cases because the alleged injury is ... a grievance 
the taxpayer suffers in some indefinite way in 
common with people generally." (quoting 
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 344 
(2006) (internal quotation marks omitted)). 

C. Res Judicata and Collateral Estoppel 

The common law doctrines of res judicata and 
collateral estoppel are "related but distinct [and] 
operate to prevent parties from contesting matters 
that they have had a full and fair opportunity to 
litigate, thereby conserving judicial resources and 
protecting parties from the expense and vexation of 
multiple lawsuits." Marvel Characters, Inc, v. 
Simon, 310 F.3d 280, 286 (2d Cir. 2002). Federal law 
determines the preclusive effect of a federal 
judgment. PRC Harris, Inc, v. Boeing Co., 700 F.2d 
894, 896 n.l (2d Cir. 1983). 

" Res judicata [or claim preclusion] 4 precludes 
parties from litigating issues 'that were or could 


4 Some more modern authorities refer to the doctrines of res 
judicata and collateral estoppel by the more descriptive terms 
of claim preclusion and issue preclusion, respectively. See Allen 
v. McCurry, 449 U.S. 90, 94 n.5 (1980). 
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have been raised' in a prior proceeding." Perez v. 
Danbury Hosp., 347 F.3d 419, 426 (2d Cir. 2003), 
quoting Monahan v. N.Y.C. Dep't of Corr., 214 F.3d 
275, 284-85 (2d Cir. 2000); accord Irish Lesbian & 
Gay Org. v. Giuliani, 143 F.3d 638, 644 (2d Cir. 
1998). "To prove that a claim is precluded under this 
doctrine, 'a party must show that (1) the previous 
action involved an adjudication on the merits; (2) the 
previous action involved the [parties] or those in 
privity with them; [and] (3) the claims asserted in 
the subsequent action were, or could have been, 
raised in the prior action.'" Pike v. Freeman, 266 
F.3d 78, 91 (2d Cir. 2001), quoting Monahan v. 
N.Y.C. Dep't of Corr., supra, 214 F.3d at 284-85; see 
also Allen v. McCurry, supra, 449 U.S. at 94; Burgos 
v. Hopkins, 14 F.3d 787, 789 (2d Cir. 1994); Chase 
Manhattan Bank, N.A. v. Celotex Corn.. 56 F.3d 343, 
345-46 (2d Cir. 1995); Henik v. Labranche, 433 F. 
Supp. 2d 372, 378 (S.D.N.Y. 2006) (Sweet, D.J.); 
Word v. Croce. 230 F. Supp. 2d 504, 508-09 (S.D.N.Y. 
2002)(Swain, D.J.). 

"Collateral estoppel, or issue preclusion, 
prevents parties or their privies from relitigating in 
a subsequent action an issue of fact or law that was 
fully and fairly litigated in a prior proceeding." 
Marvel Characters. Inc, v. Simon, supra. 310 F.3d at 
288; see Boguslavsky v. Kaplan, 159 F.3d 715, 719- 
20 (2d Cir. 1998); see also Comm'r of Internal 
Revenue v. Sunnen, 333 U.S. 591, 598 (1948) ("Once 
a party has fought out a matter in litigation with the 
other party, he cannot later renew that duel."). To 
assert a defense of collateral estoppel successfully, a 
party must establish four elements: '"(1) the 
identical issue was raised in a previous proceeding; 
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(2) the issue was actually litigated and decided in 
the previous proceeding; (3) the party had a full and 
fair opportunity to litigate the issue; and (4) the 
resolution of the issue was necessary to support a 
valid and final judgment on the merits.'" Ball v. A.O. 
Smith Corp., 451 F.3d 66, 69 (2d Cir. 2006), quoting 
Purdy v. Zeldes, 337 F.3d 253, 258 & n.5 (2d Cir. 
2003); accord Uzdavines v. Weeks Marine. Inc., 418 
F.3d 138, 146 (2d Cir. 2005); Marvel Characters. Inc, 
v. Simon, supra. 310 F.3d at 288-89. However, 
collateral estoppel will not be applied where it would 
lead to an unfair result. Parklane Hosiery Co. v. 
Shore, 439 U.S. 322, 330-31 (1979) (application of 
collateral estoppel may be unfair where prior 
litigations have yielded inconsistent results); Bear, 
Stearns & Co. v. 1109850 Ontario, Inc., 409 F.3d 87, 
91 (2d Cir. 2005) (same). 

The granting of a motion to dismiss on 
substantive grounds is considered a judgment on the 
merits. See Overview Books. LLC v. United States. 
755 F. Supp. 2d 409, 415-16 (E.D.N.Y. Dec. 13, 
2010), quoting Ramirez v. Brooklyn Aids Task Force, 
175 F.R.D. 423, 426 (E.D.N.Y. 1997) ("It is well- 
established that '[f]or res judicata p urposes, a Rule 
12(b)(6) dismissal is deemed to be a judgment on the 
merits.'"). However, the preclusive effect of a 
dismissal for lack of standing is not as clear in the 
Second Circuit. 

A dismissal for lack of standing "is a dismissal 
for lack of subject matter jurisdiction." St. Pierre v. 
Dyer, 208 F.3d 394, 400 (2d Cir. 2000) (citations 
omitted). Courts in the Second Circuit have held that 
"a dismissal for lack of subject matter jurisdiction is 
not an adjudication of the merits, and hence has no 
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res judicata effect." St. Pierre v. Dyer, supra. 208 
F.3d at 400; Thompson v. Cnty. of Franklin. 15 F.3d 
245, 253 (2d Cir. 1994), citing Exchange Nat'l Bank 
of Chicago v. Touche Ross & Co., 544 F.2d 1126, 
1130-31 (2d Cir. 1976); Fiero v. Fin. Indus. 
Regulatory Auth., Inc., 606 F. Supp. 2d 500, 510 
(S.D.N.Y. 2009) (Marrero, D.J.). However, courts in 
this Circuit have also held that determinations of 
standing and other jurisdictional issues do give rise 
to binding res judicata consequences. Mrazek v. 
Suffolk Cnty. Bd. of Elections. 630 F.2d 890, 896 
n.10 (2d Cir. 1980) ("We note only that the issue of 
[plaintiffs'] standing, by all accounts, has been 
determined adversely to them in the state courts and 
that decision is binding upon us under principles of 
res judicata" (citation omitted); Ripperger v. A.C. 
Allvn & Co., 113 F.2d 332, 333-34 (2d Cir. 1940) 
("The appellant concedes, as he necessarily must on 
the authorities, that a decision in favor of 
jurisdiction is res judicata and invulnerable to 
collateral attack" (citations omitted)); Barclay's Ice 
Cream Co., Ltd, v. Local No. 757 of Ice Cream 
Drivers and Emp'rs Union, 79 Civ. 1611 (RWS), 1979 
WL 1710 at *2 (S.D.N.Y. Sept. 7, 1979) (Sweet, D.J.) 
("[A] finding of lack of subject matter jurisdiction is 
res judicata as to that particular issue in subsequent 
actions between the parties."); Loucke v. United 
States. 21 F.R.D. 305, 309-10 (S.D.N.Y. 1957) 
(Herlands, D.J.) ("[A] decision on the issue of 
jurisdiction or venue is res judicata with respect to 
those issues."). 

While these authorities appear to be 
conflicting, the ambiguous use of the term " res 
judicata" may be one reason for the apparently 
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inconsistent holdings. 

[T]he term 'res judicata' has historically been 
used interchangeably to mean either res 
judicata (also known as claim preclusion) or 
collateral estoppel (also known as issue 
preclusion), see Migra v. Warren City Sch. 
Dist, Bd. of Educ„ 465 U.S. 75, 77 n. 1, 104 
S.Ct. 892, 79 L.Ed.2d 56 (1984) (noting the 
older practice of using res judicata to describe 
both res judicata and collateral estoppel, and 
noting a more recent tendency to apply the 
label of res judicata only to matters of claim 
preclusion) .... 

Wells Fargo Bank, N.A. v. Diamond Point Plaza Ltd. 
P'ship, 971 A.2d 360, 365 (Md. Ct. Spec. App. 2009). 
In any event, the weight of authority outside of this 
Circuit holds that a dismissal for lack of standing 
collaterally estops subsequent suits which present 
the precise standing issue that was actually 
determined. Brereton v. Bountiful City Corn.. 434 
F.3d 1213, 1218-19 (10th Cir. 2006); Ammex, Inc, v. 
United States, 384 F.3d 1368, 1372 (Fed. Cir. 2004); 
In re V & M Mgmt., Inc., 321 F.3d 6, 8-9 (1st Cir. 
2003); Harley v. Minn. Mining & Mfe. Co., 284 F.3d 
901, 909 (8th Cir. 2002); Hooker v. Federal Election 
Comm'n, 21 F. App'x 402, 405-06 (6th Cir. 2001) (per 
curiam) ; Dresser v. Backus. 229 F.3d 1142, 2000 WL 
1086852 at *1 (4th Cir. Aug. 4, 2000) (unpublished) 
(per curiam) ; Perry v. Sheahan, 222 F.3d 309, 317-18 
(7th Cir. 2000); Cutler v. Haves. 818 F.2d 879, 889 
(D.C. Cir. 1987). See also People of Bikini, ex rel. 
Kili/Bikini/Ejit Local Gov. Council v. United States, 
77 Fed. Cl. 744, 776 (Fed. Cl. 2007) ("Dismissal of a 
suit for want of federal subject-matter jurisdiction, 
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for example, should not bar an action on the same 
claim in a court that does have subject matter 
jurisdiction, but ordinarily should preclude 
relitigation of the same issue of subject-matter 
jurisdiction in a second federal suit on the same 
claim. " (quoting 18 Charles Alan Wright, Arthur R. 
Miller & Edward H. Cooper, Federal Practice & 
Procedure § 4402 at 20 (2d ed. 2007) (emphasis 
added)). 

"It is clear that a dismissal for want of 
jurisdiction does not preclude a second action where 
subsequent events cure the jurisdictional deficiency 
in the first suit." Bui v. IBP, Inc.. 205 F. Supp. 2d 
1181, 1188 (D. Kan. 2002), citing Costello v. United 
States, 365 U.S. 265, 284-88 (1961); Perry v. 
Sheahan, supra, 222 F.3d at 318; Dozier v. Ford 
Motor Co., 702 F.2d 1189, 1192 (D.C. Cir. 1983) 
(Scalia, Cir. J.). However, a number of Circuits have 
held that, following a dismissal for lack of standing, 
a plaintiff is collaterally estopped from relitigating 
the standing issue with facts that were available to 
him at the time of the first action. In re V & M 
Mgmt., Inc., supra, 321 F.3d at 8-9 (affirming 
bankruptcy court's dismissal of claims of fraud, 
professional malpractice and breach of fiduciary 
duty on issue preclusion grounds and holding that 
an appellant's "allegations could have been raised in 
the prior bankruptcy proceedings where [his] 
standing was adjudicated"); Dresser v. Backus, 
supra, 2000 WL 1086852 at *1 (rejecting appellant's 
contention that a prior action presented "different 
issues than the case at bar" where the prior action 
addressed his standing to bring state law tort claims 
and the case at bar only raised the issue of his 
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standing to pursue RICO claims, concluding that the 
two actions "clearly involve common factual issues"); 
Perry v. Sheahan, supra, 222 F.3d at 317-18 
(dismissing Section 1983 action). 5 See also Hooker v. 
Federal Election Comm'n, 21 F. App'x at 405-06 ("In 
sum, issue preclusion applies in the present case, 
because the plaintiff is attempting to reassert the 
same claim with unchanged facts supporting his 
standing. Federal courts have used preclusion to bar 
litigants who had been found to lack standing in a 
prior suit from reasserting the same claim in a 


5 Other Circuits have held that a party is collaterally estopped 
from relitigating other jurisdictional issues with facts that were 
available at the time of the first action. Citizens Elecs. Co. v. 
OSRAM GmBH. 225 F. App’x 890, 893 (Fed. Cir. 2007) ("[A] 
plaintiff cannot relitigate a jurisdictional dismissal [for failure 
to plead an actual controversy] by relying upon those facts that 
existed at the time of the first dismissal" (citations omitted)); 
Park Lake Res. Ltd. Liab. v. U.S. Deu't Of Agric., 378 F.3d 
1132, 1137 (10th Cir. 2004) (affirming dismissal on issue 
preclusion grounds following prior action's dismissal on the 
grounds that claim was not ripe and holding that ”[w]e do not 
think that these additional factual allegations should preclude 
the operation of res judicata when these facts were available to 
[the plaintiff) at the time it filed its complaint in [the prior 
litigation],") quoting Magnus Elecs., Inc, v. La Renublica 
Argentina. 830 F.2d 1396, 1401 (7th Cir. 1987); Dozier v. Ford 
Motor Co., sunra, 702 F.2d at 1192 & n.4 (affirming dismissal 
on res judicata grounds following prior suit's dismissal for 
inadequate amount-in-controversy and concluding that "proper 
application of res judicata should require some demonstration 
that the plaintiff is relying upon a new fact or occurrence, and 
not merely relying upon those that existed at the time of the 
first dismissal."). See also DaCosta v. United States, No. 09-558 
T, 2010 WL 537572 at *5-*6 (Fed. Cl. Feb. 16, 2010) ("[T]he 
newly alleged facts must have arisen after the court's dismissal 
of the first complaint." (citation omitted)). 
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subsequent suit if the facts presented by the 
litigants to support standing had not changed." 
(citations omitted)). 

In Perry v. Sheahan, supra. 222 F.3d at 317- 
18, the Seventh Circuit affirmed the dismissal of a 
Section 1983 action on the grounds of issue 
preclusion where a prior action had been dismissed 
for lack of standing. There, the plaintiff "conceded at 
oral argument that the factual allegations included 
in Perry II did not represent a change in 
circumstances between Perry I and Perry II. Instead, 
they were facts known when Perry I was brought, 
but that were never included in the complaint." 
Perry v. Sheahan, supra, 222 F.3d at 318. 

The Court stressed that 

[u]nder a system such as that established by 
the Federal Rules of Civil Procedure, which 
permits liberal amendment of pleadings, it 
does not make sense to allow a plaintiff to 
begin the same suit over and over again in the 
same court, each time alleging additional facts 
that the plaintiff was aware of from the 
beginning of the suit, until it finally satisfies 
the jurisdictional requirements. 

Perry v. Sheahan, supra, 222 F.3d at 318, quoting 
Magnus Elecs., Inc, v. La Republica Argentina, 
supra, 830 F.2d at 1401. 

D. Application of the Foregoing Principles to the 
Present Case 

Judged by the standards set forth above, I 
conclude that summary judgment should be granted 
dismissing Hollander's claims for lack of subject 





33a 


matter jurisdiction. I need not address the dubious 
merits of his claims, because I conclude — based on 
the weight of authority discussed above — that his 
action is barred on the grounds of collateral estoppel. 
The Underlying Action was dismissed for lack of 
standing (see Report and Recommendation in 
Hollander v. Inst, for Research on Women & Gender 
at Columbia University, 08 Civ. 7286 (Docket Item 
33); Order in Hollander v. Inst, for Research on 
Women & Gender at Columbia University. 08 Civ. 
7286 (Docket Item 36); Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ., 
supra, 372 F. App'x 140, 2010 WL 1508269 at *1), an 
issue that Hollander attempts to relitigate here. 

As discussed in Section III.C., defendants 
must establish collateral estoppel through a four- 
part test, showing that "'(1) the identical issue was 
raised in a previous proceeding; (2) the issue was 
actually litigated and decided in the previous 
proceeding; (3) the party had a full and fair 
opportunity to litigate the issue; and (4) the 
resolution of the issue was necessary to support a 
valid and final judgment on the merits.'" Ball v. A.O. 
Smith Corp., supra, 451 F.3d at 69, quoting Purdy v. 
Zeldes, supra, 337 F.3d at 258 & n.5. 

Hollander's Establishment Clause claims are 
identical to those raised in the Underlying Action, 
with one distinction: in his complaint here, 
Hollander has expressly alleged his standing as a 
taxpayer as an alternative basis for standing. 
However, when Hollander appealed the Underlying 
Action to the Second Circuit, he raised the issue of 
taxpayer standing. At oral argument, the Second 
Circuit discussed this issue at length with Hollander 
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and defendants. Although Hollander conceded there 
that he never expressly alleged taxpayer standing in 
the complaint in the Underlying Action, he argued 
that this basis of standing should have been implied. 
The Court of Appeals rejected Hollander's assertion 
of taxpayer standing, holding that Hollander had not 
"made out the requirements for taxpayer standing 
for his Establishment Clause claim." Hollander v. 
Inst, for Research on Women & Gender at Columbia 
Univ., supra. 372 F. App'x 140, 2010 WL 1508269 at 
*1. The foregoing demonstrates that the issue of 
taxpayer standing was raised previously and was 
actually litigated and decided. Hollander had a full 
and fair opportunity to litigate the taxpayer 
standing issue, and the resolution of this issue was 
necessary to a valid and final judgment on the issue 
of standing. Although not technically "on the 
merits," the Second Circuit's judgment has 
preclusive effect with respect to the specific issue of 
standing. Mrazek v. Suffolk Cnty. Bd. of Elections, 
supra, 630 F.2d at 896 n.10 (citation omitted). See 
also Brereton v. Bountiful City Corp., supra, 434 
F.3d at 1218-19; Ammex, Inc, v. United States, 
supra, 384 F.3d at 1372; In re V & M Mgmt., Inc., 
supra, 321 F.3d at 8-9; Harley v. Minn. Mining & 
Mfg. Co., supra, 284 F.3d at 909; Hooker v. Federal 
Election Comm'n, supra, 21 F. App'x at 405-06; 
Dresser v. Backus, supra, 229 F.3d 1142, 2000 WL 
1086852 at *1; Perry v. Sheahan, supra, 222 F.3d at 
317-18; Cutler v. Haves, supra, 818 F.2d at 889. 

Hollander's pleading of facts that were 
previously available at the time of the Underlying 
Action does not defeat collateral estoppel. Hollander 
puts forth no evidence that his taxpayer standing is 
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a new development that has occurred subsequent to 
the dismissal of the Underlying Action. On the 
contrary, he claimed during his appeal of the 
Underlying Action that he had taxpayer standing, 
and he is merely claiming to allege a jurisdictional 
fact here that he omitted from his prior complaint 
(Pl.'s Mem. at 7). As the weight of authority shows, a 
plaintiff is collaterally estopped from relitigating the 
standing issue with facts that were available to him 
at the time of the first action. In re V & M Mgmt., 
Inc., supra. 321 F.3d at 8-9; Dresser v. Backus, 
supra. 2000 WL 1086852 at *1; Perry v. Sheahan. 
supra. 222 F.3d at 317-18. 

Hollander's subsequent submission of pay 
stubs from 2010 and 2011, which indicate New York 
State and federal tax withholdings, does not change 
the foregoing analysis. Hollander submitted this 
evidence in his declaration in opposition to the 
motions to dismiss, after he filed his complaint. In 
the Second Circuit, a plaintiffs standing is evaluated 
"at the time the complaint was filed." Robidoux v. 
Celani, supra, 987 F.2d at 938. Even if I were to 
ignore this rule, Hollander asserted that he was a 
New York State and federal taxpayer at the time of 
the first action, as already discussed above. 
Therefore, these subsequent pay stubs do not 
constitute a "change in circumstances" with respect 
to Hollander's taxpayer standing. Perry v. Sheahan. 
supra. 222 F.3d at 318. Hollander is not alleging 
that he only became a New York State or federal 
taxpayer following the dismissal of the Underlying 
Action. He could have pleaded similar facts at the 
time of the first complaint, albeit with pay stubs 
from previous years. 
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Hollander argues that a "failure to allege a 
jurisdictional fact will not prevent a subsequent 
action in which the jurisdictional fact is alleged" 
(Pl.'s Mem. at 6 (citation omitted)). But the cases he 
cites in support of his position do not change the 
foregoing analysis (see Pl.'s Mem. at 5-6). He cites 
Smith v. McNeal, 109 U.S. 426, 431 (1883), for the 
proposition that a failure to allege a jurisdictional 
prerequisite is no bar where the defect was cured in 
a subsequent pleading. However, in Dozier v. Ford 
Motor Co., supra. 702 F.2d at 1192-93, the D.C. 
Circuit concluded that Smith v. McNeal, supra, and 
similar cases that suggested that "any 'defect in 
pleading' may be remedied" should be regarded as 
"superseded, expressing a rule that made sense only 
in a system where liberal amendment of pleading 
was not permitted." The Court of Appeals 
further noted that Smith v. McNeal had "not been 
cited by the Supreme Court in the century since its 
issuance." Dozier v. Ford Motor Co., supra. 702 F.2d 
at 1193. This analysis is consistent with the 
holdings from other Circuits, already discussed 
above, limiting relitigation of jurisdictional defects to 
situations where new facts arise subsequent to a 
prior action's dismissal. 

Next, Hollander cites Ripperger v. A.C. Allyn 
& Co., supra, 113 F.2d at 333-34, for the proposition 
that failure to allege a jurisdictional fact will not 
prevent a subsequent action in which the 
jurisdictional fact is alleged. I conclude the holding 
in this case actually undercuts his position. As 
already noted above, the Second Circuit stated in 
Ripperger v. A.C. Allyn & Co., supra, 113 F.2d at 333 
"that a decision in favor of jurisdiction is res judicata 
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and invulnerable to collateral attack" (citations 
omitted). While the Second Circuit cites Smith v. 
McNeah supra, in Ripperger, it distinguishes the 
case. Ripperger involved an action against two out- 
of-state corporations for conspiracy to use corporate 
assets for private profit, and a prior action had been 
dismissed for improper venue. In the second action, 
the plaintiff appealed a district court dismissal on 
the grounds of res judicata. 113 F.2d at 332-33. In 
the second action, the plaintiff alleged that the 
corporations had designated agents for service of 
process in New York, a fact that existed prior to the 
dismissal of the first action. 113 F.2d at 333. The 
Second Circuit held that because the designation of 
the agents "antedated the first suit," there was "no 
change in the facts upon which the venue privilege 
depends." 113 F.2d at 334. The Court of Appeals 
concluded that the legal effect of the designation of 
agents "was a question necessarily involved in the 
controversy presented by the motions to dismiss the 
first complaint" and that appellant could have 
proved the fact of the designations by affidavit at 
that time. 113 F.2d at 334. Thus, the prior dismissal 
for improper venue was "a conclusive determination 
of that issue between the parties." 113 F.2d at 334. 
This holding is entirely consistent with the 
aforementioned cases that hold that jurisdictional 
defects can only be cured with new facts that post¬ 
date the prior action's dismissal. Therefore, I 

conclude that this holding actually supports 
defendants' position. 

Next, Hollander cites a footnote in York v. 
Guaranty Tr. Co. of N.Y., 143 F.2d 503, 519 n.21 (2d 
Cir. 1944), rev'd on other grounds, 326 U.S. 99 
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(1945), which states: 

As appears from Ripperger v. A. C. Allyn & 
Co., 2 Cir., 113 F.2d 332, and Smith v. 
McNeal, 100 U.S. 426, 3 S.Ct. 319, 27 L.Ed. 
986, a prior decision dismissing a suit on the 
mere pleadings for lack of jurisdiction is not a 
bar to a second suit alleging sufficient 
jurisdictional facts which existed when the 
first suit was pending but which were not 
therein alleged. Cf. Wiggins Ferry Co. v. Ohio 
& M.R. Co., 142 U.S. 396, 410, 2 S.Ct. 188, 35 
L.Ed. 1055; Sylvan Beach v. Koch, 8 Cir., 140 
F.2d 852, 860; Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 6 Cir., 121 F. 313, 318. 

I conclude that this footnote is not controlling 
authority, but rather dicta. "Dictum generally refers 
to an observation which appears in the opinion of a 
court which was unnecessary to the disposition of 
the case before it." Hormel Foods Corn, v. Jim 
Henson Productions. Inc., 73 F.3d 497, 508 (2d Cir. 
1996) (citations and internal quotation marks 
omitted). "Dicta of course have no precedential 
value." Beneficial Nat'l Bank v. Anderson, 539 U.S. 
1, 17 (2003) (citation omitted). The footnote qualifies 
as an observation which was unnecessary to the 
disposition of that case. The United States Supreme 
Court, before reversing York v. Guaranty Tr. Co. of 
N.Y., supra, on other grounds, stated that the 
Second Circuit's holding was that "in a suit brought 
on the equity side of a federal district court [,] that 
court is not required to apply the State statute of 
limitations that would govern like suits in the courts 
of a State where the federal court is sitting even 
though the exclusive basis of federal jurisdiction is 
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diversity of citizenship." Guaranty Tr. Co. of N.Y. v. 
York, supra. 326 U.S. at 101. 

Additionally, I have not found any subsequent 
case citing the footnote in York. Moreover, as 
already discussed, the cases relied upon in the York 
footnote are of questionable help to Hollander. The 
Ripperger appellant was unable to avoid res judicata 
because his only purportedly new allegation with 
respect to venue "antedated the first suit." Ripperger 
v. A.C. Allyn & Co., supra. 113 F.2d at 334. And at 
least one Circuit regards Smith v. McNeal, supra, as 
superceded. See Dozier v. Ford Motor Co., supra, 
702 F.2d at 1192-93. 

Finally, the overwhelming majority of Circuits 
that have addressed this issue since York have 
concluded that a plaintiff is collaterally estopped 
from relitigating a jurisdictional defect -- including 
standing -- with facts that were available to him at 
the time of the first action. Citizens Elecs. Co. v. 
OSRAM GmBH, supra. 225 F. App'x at 893; Park 
Lake Res. Ltd. Liab. v. U.S. Dep't Of Agric., supra, 
378 F.3d at 1137; In re V & M Mgmt., Inc., supra, 
321 F.3d at 8-9; Dresser v. Backus, supra, 229 F.3d 
1142, 2000 WL 1086852 at *1; Perry v. Sheahan, 
supra, 222 F.3d at 317-18; Dozier v. Ford Motor Co., 
supra. 702 F.2d at 1192 & n.4. 6 For these reasons, I 


6 It appears that only one Circuit has held that a jurisdictional 
defect may be cured by restating facts which existed prior to 
dismissal of the initial case. In Mann v. Merrill Lynch, Pierce. 
Fenner & Smith, 488 F.2d 75, 76 (5th Cir. 1973) ( uer curiam) , 
the district court dismissed a complaint "alleging wrongs 
sounding in contract" for failure to properly allege diversity 
jurisdiction. The Fifth Circuit held that this dismissal did not 
preclude a new suit where allegations of diversity jurisdiction 



40a 


decline to adopt the reasoning from this footnote. 
Thus, Hollander's taxpayer standing argument fails. 

In addition to his taxpayer standing 
argument, Hollander also alleges non-economic 
standing - which he previously alleged in the 
Underlying Action Complaint. This ground for 
standing was previously litigated and decided in the 
Underlying Action by Judge Kaplan, who adopted 
Judge Fox's Report and Recommendation and 
dismissed for lack of standing. Judge Fox held that 
there was no "injury in fact" since the plaintiffs there 
were neither enrolled in the Women's Studies 
program nor denied an opportunity to enroll, and he 
also held that any alleged injury stemming from the 
absence of a Men's Studies program was not concrete 
and particularized (Report and Recommendation at 
8-9). The Second Circuit affirmed the dismissal "for 
substantially the reasons stated in Judge Fox's 
thorough Report and Recommendation as adopted by 


were properly pled, as the original suit was dismissed 
"basically because requisite jurisdictional allegations were 
missing." Mann v. Merrill Lynch, Pierce. Fenner& Smith, 
supra. 488 F.2d at 76. Two Circuits have subsequently 
examined the holding in Mann and declined to adopt its 
reasoning. Dozier v. Ford Motor Co., supra. 702 F.2d at 1193 
n.7 (concluding that the requirement of a showing that facts 
occurred subsequent to the original dismissal in order to cure a 
jurisdictional defect "makes more sense"); Magnus Flees.. Inc, 
v. La Republica Argentina, supra. 830 F.2d at 1401 (comparing 
Dozier and Mann and concluding that " Dozier Iwasl the better 
reasoned result"). See also 18 Charles Alan Wright, Arthur R. 
Miller & Edward H. Cooper, Federal Practice & Procedure § 
4436 at 159 n.18 (2d ed. 2007) ("The treatment of the problem 
in the Mann case is not so thorough that it can be relied upon 
as the final word."). 
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the district court." Hollander v. Inst, for Research on 
Women & Gender at Columbia Univ., supra. 372 F. 
App'x 140, 2010 WL 1508269 at *1. Hollander had a 
full and fair opportunity to litigate the non- economic 
standing issue, and the resolution of this issue was 
also necessary to a valid and final judgment on the 
issue of standing. As already discussed, a judgment 
on the issue of standing has preclusive effect with 
respect to that issue. 

Therefore, I conclude that plaintiffs lack of 
standing is established by the judgment in the 
Underlying Action and that the doctrine of collateral 
estoppel precludes plaintiff from relitigating the 
issue here. Because I reach this conclusion, I need 
not address the other arguments Hollander raised in 
his opposition memo with respect to the plausibility 
standard of pleading. There are no genuine issues of 
material fact, and defendants are entitled to 
summary judgment as a matter of law. 

IV. Conclusion 

Accordingly, for all the foregoing reasons, I 
respectfully recommend that defendants' motions for 
summary judgment be granted. 

V. Objections 

Pursuant to 28 U.S.C. § 636(b)(1)(C) and Rule 
72(b) of the Federal Rules of Civil Procedure, the 
parties shall have fourteen (14) days from receipt of 
this Report to file written objections. See also Fed. 
R. Civ. P. 6(a). Such objections (and responses 
thereto) shall be filed with the Clerk of the Court, 
with courtesy copies delivered to the Chambers of 
the Honorable Laura Taylor Swain, United States 
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District Judge, 500 Pearl Street, Room 755 and to 
the Chambers of the undersigned 5 00 Pearl Street, 
Room 750 New York, New York 10007. Any requests 
for an extension of time for filing objections must be 
directed to Judge Swain. FAILURE TO OBJECT 
WITHIN FOURTEEN (14) DAYS WILL RESULT 
IN A WAIVER OF OBJECTIONS AND WILL 
PRECLUDE APPELLATE REVIEW. Thomas v. Arn, 
474 U.S. 140, 155 (1985); United States v. Male 
Juvenile. 121 F.3d 34, 38 (2d Cir. 1997); IUE AFL- 
CIO Pension Fund Herrmann. 9 F.3d 1049, 1054 
(2d Cir. 1993); Frank v. Johnson/ 968 F.2d 298, 300 
(2d Cir. 1992); Wesolek v. Canadair Ltd. , 838 F.2d 
55,57-59 (2d Cir. 1988); McCarthy v. Manson .714 
F.2d 234, 237-38 (2d Cir. 1983) (per curiam). 


Dated: New York, New York 
July 1, 2011 

Respectfully submitted/ 


United States Magistrate Judge 

Copies transmitted to: 

Mr. Roy D. Hollander, Esq. 

Law Office of Roy D. Hollander 

545 East 14th Street 

New York, New York 10009 


7A. 
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Clement J. Colucci III, Esq. Assistant Attorney 
General 

New York State Department of Law 24th Floor 

120 Broadway 

New York, New York 10271 

Jean-David Barnea, Esq. 

United States Attorney's Office 
Southern District of New York 3rd Floor 
86 Chambers Street 
New York, New York 10007 
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UNITED STATES DISTRICT COURT SOUTHERN 
DISTRICT OF NEW YORK 

X 


ROY DEN HOLLANDER, 


Plaintiff, 


-v- 

MEMBERS OF THE BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF NEW 
YORK , in their official and individual capacities, et 
al. 


Defendants. 


-X 
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11 DOCUMENT 
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I jj 5KFB 31 OCT 2011, . 


No . 10 Civ. 9277 (LTS)( HBP) 


ORDER 

Plaintiff Roy Den Hollander ("Plaintiff), a 
Columbia University (the "University") alumnus, 
seeks declaratory and injunctive relief against the 
Members of the Board of Regents of the State of New 
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York, Chancellor of the Board of Regents Merry] H. 
Tisch, New York State Commissioner of the 
Department of Education David M. Steiner, Acting 
President of the New York State Higher Education 
Services Corporation Elsa Magee, and United States 
Secretary of Education Arne Duncan, in their official 
and individual capacities, and the United States 
Department of Education (collectively, 
"Defendants"). Plaintiff asserts that it is 
unconstitutional for Defendants to provide the 
University with public funding because the 
University's Women's Studies program promotes a 
religion of feminism in violation of the 
Establishment Clause of the First Amendment. 

Plaintiff commenced a similar action against 
Defendants (or their predecessors) and the 
University in 2008 alleging, among other things, 
that Defendants violated the Establishment Clause 
"by aiding the establishment of the religion 
Feminism" by funding the University's Women's 
Studies Program. Den Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ. 
("Den Hollander I"), No. 08 Civ. 7286 (S.D.N.Y. filed 
Dec. 1, 2008). The District Court dismissed Den 
Hollander I for lack of standing, and the Second 
Circuit affirmed the dismissal. Order, Den Hollander 
L No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 
36, affd, 372 Fed. Appx. 140 (2d Cir. 2010).) In Den 
Hollander I the issue of Plaintiffs standing thus was 
litigated at the District Court level and on appeal. 
See, e.g., Report and Recommendation, Den 
Hollander I , 2009 WL 1025960 (S.D.N.Y. Apr. 15, 
2009), adopted by, Order, No. 08 Civ. 7286 (S.D.N.Y. 
Apr. 24, 2009), ECF No. 36, affd, 372 Fed. Appx. 
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140(2d Cir. 2010). 

Defendants moved to dismiss Plaintiffs 
Complaint in this case. Magistrate Judge Harry B. 
Pitman, to whom the matter was referred for a 
Report and Recommendation, converted Defendants' 
motions to dismiss into a motion for summary 
judgment in accordance with Federal Rule of Civil 
Procedure 12(d). (Order, June 3, 2011, ECF No. 17; 
see also Fed. R. Civ. P. 12(d).) On July 1, 2011, Judge 
Pitman issued a Report and Recommendation 
("Report") recommending that summary judgment be 
granted in favor of Defendants on the ground that 
collateral estoppel precludes this action because 
Plaintiff previously litigated the issue of his standing 
to bring such a claim. (Report, July 1, 2011, ECF 
No. 24.) Plaintiff filed timely objections. Familiarity 
with the Report and Den Hollander I is assumed. 

In reviewing the Report, the Court "may accept 
reject, or modify, in whole or in part, the findings or 
recommendations made by the magistrate." 28 
U.S.C.A. 636(b)(1)(C) (West 2006 & Supp. 2011). The 
Court is required to make a de novo determination 
as to the aspects of the Report to which specific 
objections are made. United States v. Male Juvenile , 
121 F.3d 34, 38 (2d Cir. 1997). When a party makes 
only conclusory or general objections, or simply 
reiterates original arguments, the Court reviews the 
Report only for clear error. See Camardo v. Gen. 
Motors Hourly-Rate Emp Pension Plan. 806 F. 
Supp. 380, 382 (W.D.N.Y. 1 992) (court need not 
consider objections which are frivolous, conclusory, 
or general, and which constitute a rehashing of the 
same arguments and positions taken in original 
pleadings); Schoolfield v. Dep't of Corr., No. 91 Civ. 
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1691, 1994 WL 119740, at *2 (S.D N.Y. Apr. 6, 1994) 
(objections stating that magistrate judge's decisions 
are wrong and unjust and which restate facts upon 
which complaint was grounded are conclusory and 
do not form specific basis for not adopting report and 
recommendation). Objections to a Report must be 
specific and clearly aimed at particular findings in 
the magistrate judge's proposal, such that no party 
be allowed a "second bite at the apple" by simply re¬ 
litigating a prior argument. Camardo , 806 F. Supp. 
at 381-82 . 

Plaintiff raises five objections to the Report. He 
asserts that the Report: (1) is flawed by reliance on 
"factual inaccuracies"; (2) that Judge Pitman's 
failure to address res judicata was improper; (3) that 
Judge Pitman erred in holding that collateral 
estoppel bars Plaintiff from asserting taxpayer 
standing in relation to his Establishment Clause 
claim because the issue of standing was resolved 
against Plaintiff in Den Hollander I ; (4) that 
Plaintiff s "non- economic" standing argument is not 
barred by collateral estoppel and that Judge Pitman 
's contrary conclusion is marred by reliance on "false 
facts"; and (5) that Judge Pitman "inappropriately 
relies on cases outside the Second Circuit to override 
the authority of the Second Circuit and U.S. 
Supreme Court precedents] on the issue of collateral 
estoppel." (Obj., July 11, 2011, ECF No. 25.) 

The Court has reviewed de novo the aspects of 
the Report to which Plaintiffs objections are non- 
conclusory and not simply reiterations of arguments 
previously directed to Judge Pitman. The Court has 
reviewed the remainder of the Report for clear error. 
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Plaintiffs first objection, that Judge Pitman relied 
on factual inaccuracies in the Report, is unsupported 
by the record. Plaintiffs second objection, that Judge 
Pitman did not rule whether res judicata applies, is 
unavailing. When one issue is dispositive of a 
matter, there is no need for the Court to address 
alternate grounds for disposition. See. e.g., 
Stachelberg v. Ponce . 128 U.S. 686, 691 (U.S. 1888) 
("This conclusion is sufficient to dispose of the case, 
and renders it unnecessary to consider other grounds 
upon which, it is insisted, the decree below should be 
sustained."). Here, the Report unambiguously 
recommends dismissal of the entire Complaint on 
the ground of collateral estoppel, making a ruling on 
res judicata unnecessary. (See Report 37, July 1, 
2011, ECF No. 24.) 

Plaintiffs third and fourth objections, that 
collateral estoppel does not apply because taxpayer 
standing and non-economic standing were not 
previously litigated, arc similarly without merit. 
Collateral estoppel bars relitigation of an issue 
when: (1) the identical issue was raised in a previous 
proceeding; (2) the issue was actually litigated and 
decided in the previous proceeding; (3) the party had 
a full and fair opportunity to litigate the issue; and 
(4) resolution of the issue was necessary to support a 
valid and final judgment on the merits of the issue. 
Ba 11 v . A.O. Smith Corp., 451 F.3d 66, 69-70 (2d 
Cir. 2006). This Court has previously applied 
collateral estoppel to the issue of standing. See 
Fulani v. Bentsen , 862 F. Supp. 1140 (S .D.N.Y. 
1994). 

Plaintiff describes the instant case as "a 
continuation of [his previous] men's rights case.” 
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(Obj. Tf 6 July 11, 2011, ECF No. 25.) Plaintiff ‘s 
standing to bring an Establishment Clause claim 
based on government funding of the University, 
including the Women’s Studies program, was 
litigated in Den Hollander I . See, e.g. , Report and 
Recommendation, Den Hollander I , 2009 WL 
1025960 (S.D.N.Y. Apr. 15, 2009), adopted by . Order, 
No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 
36, affd . 372 Fed . App 'x 140 (2d Cir. 2010). Both the 
District Court and the Second Circuit necessarily 
decided the issue of Plaintiffs standing in Den Holl 
and er I. See Order. Den Hollander I , 08 Civ. 7286 
(S.D.N.Y. Apr. 24, 2009), ECF No . 36, affd . 372 Fed. 
App'x 140 (2d Cir. 20 10)). The issue of Plaintiffs 
standing to litigate hi s Establishment Clause and 
related claim s regarding the University's Women's 
Studies program was decided against him in Den 
Hollander I . Plaintiffs attempt to litigate alternate 
ground s for standing in this lawsuit is improper and 
unavailing. As the Second Circuit has stated, "[t]he 
principal virtue of collateral estoppel is self-evident: 
it promotes judicial economy by reducing the 
burdens associated with revisiting an issue already 
decided." Securities Exch. Comm'n v. Monarch 
Funding Corp., 192 F.2 d 295, 303 (2d Cir. 1999) 
(citing Parklane Hosiery Co. v. Shore, 439 U.S. 322, 
326 (1979); Gelb v . Royal G lobe Ins. Co., 798 F.2d 
38, 44 (2d Cir. 1986)). Additionally, "when the claims 
in two separate act ion s between the same parties 
are the same or are closely related[. . .] it is unfair to 
the w inning party and an unnecessary burden on 
the courts to allow repeated litigation of the same 
issue in what is essentially the same controversy ." 
United States v . Stauffer Chem. Co ., 464 U .S. 165, 
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171 (1984) (quoting Restatement (Second) of 

Judgments 28, comment b (1 982) ) ; Fulani , 862 F. 
Supp. at 1151. In sum, "a dismissal for lack of 
subject matter retains some preclusive effect [and] 
bars those matters that have been actually litigated - 
typically, the specific jurisdictional issue(s) that 
mandated the initial dismissal." Lowe v. United 
States. 79 Fed. Cl. 218, 229 (original emphasis) 
(citing Parklane Hosiery . 439 U.S. at 326 n.5 ("the 
judgment in the prior suit precludes relitigation of 
issues actually litigated and necessary to the 
outcome of the first action")). Thus, collateral 
estoppel bars Plaintiffs attempt re-litigate his 
standing to bring an Establishment Clause claim 
based on government funding of the University. 

Finally, Plaintiff misreads the case law when he 
objects that the Report relies on non-binding 
decisions "to override the Second Circuit and the 
U.S Supreme Court" by app lying collateral estoppel 
to his claim. The authorities upon which Plaintiff 
relies are inapposite to the standing question at 
issue here. The Court has thoroughly reviewed and 
considered de novo the relevant aspects of the Report 
and concurs in Judge Pitman's conclusions regarding 
the scope and application of the collateral estoppel 
doctrine. 

The Court has reviewed the remaining aspects of 
the Report and finds Judge Pitman's analysis free of 
clear error. The Court adopts the Report in its 
entirety, and, for the reasons stated therein and for 
the foregoing reasons, summary judgment is granted 
in favor of Defendants. The Clerk of the Court is 
respectfully requested to enter judgment accordingly 
and to close this case. 
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This Order resolves docket entry no. 7. 
SO ORDERED. 


Dated: New York, New York 
October 31, 2011 



United States District Judge 





52a 


UNITED STATES DISTRICT COURT SOUTHERN 
DISTRICT OF NEW YORK 

X 

ROY DEN HOLLANDER, 

Plaintiff, 


-v- 

MEMBERS of the BOARD of REGENTS of the 
UNIVERSITY of the STATE of NEW YORK, in 
their official and individual capacities, et al.. 

Defendants. 



No. 10 Civ. 9277 (LTS)(HBP) 


X 


MEMORANDUM ORDER 

On August 18, 2008, Plaintiff Roy Den 
Hollander ("Plaintiff or "Den Hollander") 
commenced an action in this district (" Den 
Hollander I "), asserting that he was a New York 
State resident and an alumnus of Columbia 
University, but that he was deterred from attending 
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continuing education courses at Columbia because 
he would be exposed to "Feminist dogma" from the 
university. See Den Hollander v. Institute of 
Research on Women and Gender at Columbia 
University , et al., 08 Civ. 7286 (LAK). He 
additionally contended that Columbia University's 
Institute for Research on Women and Gender 
Studies promotes the "Religion of Feminism," in 
violation of the Establishment Clause. 

On April 15, 2009, Magistrate Judge Kevin 
Nathaniel Fox issued a Report and 
Recommendation recommending dismissal of Den 
Hollander I for lack of standing. See Den Hollander 
I, 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009). On 
April 24, 2009, District Judge Lewis Kaplan 
adopted the Report and Recommendation and, on 
April 16, 2010, the United States Court of Appeals 
for the Second Circuit affirmed Judge Kaplan's 
decision, based entirely on Plaintiffs failure to 
establish standing. 

Plaintiff subsequently filed the present 
action (" Den Hollander II") , which was referred to 
Magistrate Judge Henry Pitman for general pre¬ 
trial management. Defendants moved to dismiss 
the complaint, and Judge Pitman converted those 
motions to summary judgment motions. Judge 
Pitman ultimately issued a Report and 
Recommendation recommending that summary 
judgment be granted on the ground that collateral 
estoppel precluded Plaintiff from re-litigating the 
question of standing. After considering the Report 
and Recommendation and Plaintiffs objections, this 
Court adopted the Report and Recommendation in 
its entirety on October 31, 2011 and entered 
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judgment closing the case that same day. 

Now before the Court is Plaintiffs motion to 
vacate the October 31, 2011, judgment and to 
amend his complaint , principally by adding two 
new plaintiffs who assert that they have taxpayer 
standing. The Court has considered carefully all 
the parties' submissions and, for substantially the 
reasons set forth in pages 5-8 of the State 
Defendants' Opposition Memorandum of Law and 
pages 1-2 of the Federal Defendants' opposition 
letter, Plaintiffs motion is denied. 

SO ORDERED. 


Dated: New York, New York 
May 21, 2012 


/S/ 

LAURA TAYLOR SWAIN 
United States District Judge 
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ERIC T. SCHNEIDERMAN 
Attorney General of the State 
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Attorney for State D efendants 
120 Broadway - 24th Floor 
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CLEMENT J. COLUCCI 
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D. The Proposed Amendment 

By motion filed on November 21, 2011, plaintiff 
moves to vacate the October 31, 2011 judgment and 
to amend the complaint, mainly for the purpose of 
adding two additional plaintiffs, who assert their 
potential standing as taxpayers and on other 
grounds. (PAC, Tf If 67-97) The proposed amended 
complaint also makes some factual allegations 
concerning the proposed new defendants 
themselves and their grievances 3 , see PAC, H 1, 
5-7, 13-15,43-44,47,49-50, 88-96, 125, 132-54, 158- 
63, 166-68, but, as plaintiff rightly asserts, these 
new factual allegations make no significant change 
in the theory of the case or the underlying legal 
issues. (Pltf. Mem., p. 5) 

ARGUMENT 
POINT I 

THERE ARE NO GROUNDS TO VACATE THIS 
COURT'S ORDER 

Plaintiff correctly states that a party seeking to 
file an amended complaint after judgment has been 
entered must first have the judgment vacated or set 


3 One proposed new defendant, Michael Schmitt, has 
complaints about the women's studies program at his alma 
mater, Hofstra University, that largely parallel Mr. Den 
Hollander's about Columbia’s program. See PAC, H 1, 5-7, 
13-14, 43-44, 47, 49-50, 88-96, 125, 132-54, 158-63, 166-68. 
The other proposed new defendant, Michael Leventhal, is 
identified as a taxpayer and an alumnus of Hunter College of 
The City University of New York, but does not make any 
further allegations concerning him or the nature of his 
grievance, if any. (PAC, 115) 
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aside pursuant to FRCP 59(e) or 60(b). 4 See Pltf. 
Mem., p. 3, citing cases. But having stated the 
correct rule, plaintiff then fails to so much as 
mention any grounds to vacate or set aside the 
judgment, id, pp. 3-8, and "[ujnless there is a valid 
basis to vacate the previously entered judgment, it 
would be contradictory to entertain a motion to 
amend the complaint." National Petrochemical Co. 
of Iran v. MIT Stolt Sheaf : 930 F.2d 240, 245 (2d Cir. 
1991). Because there is no such basis., this Court 
should not entertain the proposed amendment. 

"Applications to alter or amend judgments under 
Federal Rule of Civil Procedure 59(e) or for 
reconsideration under Local Rule 6.3 are evaluated 
under the same exacting standard." Antomarchi v. 
Consolidated Edison Co. of New York. Inc., 03 Civ. 
7735 (LTS), 2011 WL 253640 at* 1 (S.D.N.Y. Jan. 
19, 2011), citing Williams v. New York City Dept, of 
Corrections, 219 F.RD. 78, 83 (S.D.N.Y. 2003). The 
movant "bears the heavy burden of demonstrating 
that there has been an intervening change of 
controlling law, that new evidence has become 
available, or that there is a need to correct a clear 
error or manifest injustice." Id., citing Virgin 
Airways v. Nat'l Mediation Bd., 956 F.2d 1245, 
1255 (2d Cir. 1992). 


4 Because plaintiff has filed his motion within 28 days of the 
entry of judgment, it is properly considered a motion to alter or 
amend under FRCP 59(e) rather than a motion for relief from 
judgment or order under FRCP 60(b). See 12A C. Wright, et 
at., Federal Practice and Procedure. Civil, § 1489 (3d ed. 2010). 
The difference, however, is of no practical consequence in this 
case. Compare Fed. R. App. Pro. 4(a)(4)(A)(iv) and (vi) (effects 
of respective motions on time to file appeal). 
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Although plaintiff does not explain on what 
theory he thinks the judgment ought to be vacated-- 
the preliminary step to any amendment-- analysis 
of the proceedings so far, and the proposed 
amendment, will show that none of the reasons for 
alteration or amendment of judgments applies here. 

Den Hollander I determined that plaintiff lacked 
standing to pursue this Establishment Clause claim. 
Den Hollander v. Institute for Research on Women 
& Gender at Columbia University, etal. 09-1910-cv, 
372 Fed. App'x 140 (2d Cir. 2010). This Court has 
determined that this same named plaintiff-- Roy 
Den Hollander-- was barred from re-litigating his 
standing and precluded from pursuing this claim 
even on the basis of a better-articulated theory of 
standing that, if valid, would have been available to 
him in Den Hollander I. (Den Hollander II Docket 
Document 29) The most important amendment 
plaintiff wishes to make is to add two new named 
plaintiffs who, if the allegations of the proposed 
amended complaint are to be believed, can 
successfully assert taxpayer standing. (PAC, If If 
13, 15, 67-78) But the apparently newly-discovered 
existence of these potential plaintiffs does not 
constitute one of the recognized reasons for 
vacating or amending a judgment. 

Plaintiff does not contend that there has been 
some intervening change in the law. And new 
plaintiffs, even newly-discovered plaintiffs, are 
not newly-discovered evidence. The addition of 
these new plaintiffs would not cure plaintiffs own 
lack of standing to pursue these claims, and, 
therefore, would not be grounds to alter the 
original decision. See U.S. v. Internat’l Bhd. Of 
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Teamsters, 247 F.3d 370, 392 (2d Cir. 2001) 
(newly-discovered evidence must be of the sort 
that would probably have changed the result). 
Although plaintiff obviously disagrees with this 
Court's October 31, 20 11 decision, he does not 
assert clear error. Finally, plaintiff does not 
identify any manifest injustice. As he admits, the 
proposed new plaintiffs are perfectly free to bring 
their own lawsuit in their own names, and, if 
successful, obtain injunctive and declaratory relief 
that would benefit not only them, but plaintiff and 
all others similarly situated. (Pltf. Mem., p. 6) The 
proposed new plaintiffs can, if they choose, avail 
themselves of Mr. Den Hollander's advice or 
direction in the prosecution of their own lawsuit. 

In short, plaintiff has failed to show any 
reason to alter or amend the judgment. Because 
an alteration or amendment of the judgment is a 
prerequisite for a post-judgment motion to 
amend, the proposed amendment fails at the 
threshold and should be denied. 

POINT II 

PLAINTIFF LACKS STANDING TO SEEK 
AMENDMENT 

Plaintiff has twice been adjudicated as lacking 
standing to pursue this case. See Den Hollander v. 
Institute for Research on Women & Gender at 
Columbia University, et al., 09- 19 I 0-cv, 372 Fed. 
App'x 140 (2d Cir. 2010) (Den Hollander I); Den 
Hollander II, Docket Document 29. Lacking 
standing to pursue the case at all, plaintiff 
necessarily lacks standing to seek amendment, 
even to add other parties who might have 
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standing, and this Court lacks jurisdiction to 
entertain the motion. See Summit Office Park. Inc. 
v. United States Steel Corp., 639 F.2d 1278, 1282-83 
(5th Cir. 1981) ("Since there was no plaintiff before 
the court with a valid cause of action, there was no 
proper party available to amend the complaint. . . 

. Since Summit had no standing to assert a claim, 
it was without power to amend the complaint so 
as to initiate a new lawsuit with new plaintiffs 
and a new cause of action."): Zangara v. Travelers 
Indemnity Co. of America, 05 CV 731,2006 WL 
825231 at *3 (N.D. Ohio Mar. 30, 2006) 

("Zangara's lack of standing precludes him from 
amending the complaint to substitute new 
plaintiffs and join a new defendant. More 
precisely, his lack of standing divests this Court of 
subject matter jurisdiction necessary to even 
consider such a motion."); Turner v. First 
Wisconsin Mortgage Trust, 454 F. Supp. 899, 913 
(E.D. Wis. 1978) ("a plaintiff who cannot maintain 
her own complaint has no right to amend it 
pursuant to Rule 15 of the Federal Rules of Civil 
Procedure to bring in other parties who will 
thereafter remain as parties when the complaint 
is dismissed as to the original plaintiff); Schwartz 
v. The Olympic, Inc., 74 F. Supp. 800, 801 (D. Del. 
1947) ("Plaintiff also seeks to amend his complaint 
to bring in other parties plaintiff. If he cannot 
maintain his own complaint, he has no right to 
amend it.") 
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POINT III 

AMENDMENT SHOULD BE DENIED AS 
FUTILE BECAUSE "FEMINISM" IS NOT A 
RELIGION AND THE STATE DEFENDANTS' 
ACTIVITIES DO NOT TEND TO ESTABLISH 
RELIGION 

Leave to amend should be denied when the 
proposed amendment would be futile. Lucente v. 
IBM Corp., 310 F.3d 243,258 (2d Cir. 2002): Nettis 
v. Levitt, 241 F.3d 186, 193 (2d Cir. 2001). A 
proposed amendment is futile when it would not 
withstand a motion to dismiss under Rule 
12(b)(6). See Lucente, 310 F.3d at 258: Dougherty v. 
North Hempstead Board of Zoning Appeals, 282 
F.3d 83, 88 (2d Cir. 2002). 
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U.S. Department of Justice 

United States Attorney 
Southern District of 
New York 


86 Chambers 
Street, 3nl Floor 
New York, New 
York 10007. 

December 5, 2011 

BY FACSIMILE (212) 805-0426 

Hon. Laura Taylor 

Swain United States 

District Judge United 

States District Court 

500 Pearl Street, Suite 

755 New York, New 

York 10007 

R e\Den Hollander v. Members of the Board of 
Regents, 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Swain: 

I write on behalf of the United States 
Department of Education and the Secretary of 
Education (collectively, "the Federal Defendants") to 
oppose plaintiff Roy Den Hollander's motion to 
vacate the judgment and amend the complaint 
[Docket No. 34], The Federal Defendants 
respectfully request that the Court accept this letter 
in lieu of a formal opposition to plaintiffs motion, 
and enter this letter on the docket. 
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This is plaintiffs now-third attempt to craft a 
complaint that survives the pleadings stage, and it 
is no more successful than his previous attempts. 
As the Court will recall, Plaintiff believes that 
federal (and state) funding provided for students at 
Columbia University violates the First 
Amendment's Establishment Clause because the 
university has a women's studies department, 
which teaches about feminism, and feminism — in 
plaintiffs singular view — is a religion. In 
Plaintiffs first action ("Hollander I"), the district 
court dismissed this action on the grounds that 
Plaintiff lacked standing to prosecute it, and 
because it was frivolous. See Hollander v. Inst, for 
Research on Women & Gender., No. 08 Civ. 7286 
(LAK) (KNF), 2009 WL 1025960 (S.D.N.Y. Apr. 15, 
2009) (report and recommendation), approved by 
Order (LAK) (S.D.N.Y. Apr. 24, 2009) 

(unpublished). 1 The Second Circuit upheld the 
district court's decision on standing alone, and thus 
did not reach the frivolousness issue, though the 
Circuit indicated that it shared the district court's 
skepticism on the merits of Plaintiffs bizarre 
theory. Hollander v. Inst, for Research on Women & 
Gender., 372 F. App'x 140, 142 (2d Cir. 2010). 

Plaintiff then filed the second, instant action 
("Hollander II"), which added further allegations 
regarding his standing. This Court held, however, 
that the determination of his standing in the earlier 


1 A copy of Judge Kaplan's unpublished order was previously 
provided to this Court in connection with the Government's 
briefing of its motion to dismiss. An additional copy can be 
provided to the Court upon request. 
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case was res judicata and could not be relitigated 
upon new allegations in a second action. See [Docket 
No. 24] (report and recommendation), approved by 
2011 WL 5222912 (S.D.N.Y. Oct. 31, 2011). 

Judgment was entered dismissing this second action 
on October 31, 2011. [Docket No. 30]. 

Plaintiff now seeks to vacate the judgment, 
pursuant to Federal Rules of Civil Procedure 59 and 
60, so that he can have a third crack at this 
complaint, by adding two additional plaintiffs. This 
request should be rejected for several reasons. 
Plaintiffs request does not satisfy the strict 
requirements for reopening a judgment, which are 
based on the important interest in finality. Even if 
Plaintiffs request were timely, his proposed 
complaint cannot be accepted because his claims 
plainly would not survive a motion to dismiss, 
because the addition of new plaintiffs does nothing 
to affect Plaintiffs own standing to bring this action 
nor does it cure the frivolous nature of the 
allegations themselves. 

As Plaintiff notes, "[a] party seeking to file an 
amended complaint postjudgment must first have 
the judgment vacated or set aside pursuant to Rules 
59(e) or 60(b)." Williams v. Citigroup Inc., 659 F.3d 
208, 213 (2d Cir. 2011) (internal quotation marks 
and brackets omitted). "[Considerations of finality 
do not always foreclose the possibility of 
amendment, even when leave to replead is not 
sought until after the entry of judgment. . . . [I]n 
view of the provision in [Federal Rule of Civil 
Procedure] 15(a) that leave to amend [a complaint] 
shall be freely given when justice so requires, it 
might be appropriate in a proper case to take into 
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account the nature of the proposed amendment in 
deciding whether to vacate the previously entered 
judgment." !d. (citations and internal quotation 
marks omitted). Thus, a determination of whether to 
permit Plaintiff to vacate the judgment requires an 
examination of how the Court would consider a 
timely motion to amend his complaint. Here, such a 
motion, as discussed below, would be doomed. 

As numerous courts have held, "Rule 15 does not 
permit a plaintiff [to] amend[] its complaint to 
substitute a new plaintiff in order to cure the lack of 
subject matter jurisdiction." United States ex rel. 
Fed. Recovery Servs., Inc. v. Crescent City E.M.S., 
Inc., 72 F.3d 447,453 (5th Cir. 1995); accord Wright 
v. Dougherty County, 358 F.3d 1352, 1356 (11th Cir. 
2004) ("Where a plaintiff never had standing to 
assert a claim against the defendants, it does not 
have standing to amend the complaint and control 
the litigation by substituting new plaintiffs, a new 
class, and a new cause of action." (internal quotation 
marks omitted)); In re Enron Corp. Secs., Derivative 
& ERISA Litig., Nos. H-01-3624, H-04-4520, 2011 
WL 5967239, 12 n.19 (S.D. Tex. Nov. 29, 2011) 
("The general rule is that a plaintiff who lacks 
standing may not amend a complaint to substitute a 
new plaintiff to cure a lack of jurisdiction because a 
plaintiff may not create jurisdiction by amendment 
where none exists."); Zangara v. Travelers Indent. 
Co. of Am., No. 1:05CV731, 2006 WL 825231, at *3 
(N.D. Ohio Mar. 30, 2006) (citing Zurich Ins. Co. v. 
Logitrans, Inc., 297 F.3d 528 (6th Cir. 2002)) 
("[Plaintiffs] lack of standing precludes him from 
amending the complaint to substitute new plaintiffs 
and join a new defendant. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

Roy Den Hollander, Lt. Col. (Ret.) Michael G. 
Leventhal, and Michael P. Schmitt, Esq., 

Plaintiffs, 

-against- 

Members of the Board of Regents of the University of 
the State of New York, in their official and 
individual capacities; Chancellor of the Board of 
Regents, Merryl H. Tisch, in her official and 
individual capacity; New York State Commissioner 
of the Department of Education, John B. King Jr., in 
his official and individual capacity; Acting President 
of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual 
capacity; U.S. Department of Education; and U.S. 
Secretary of Education, Arne Duncan, in his official 
capacity; 


Defendants. 

X 


Docket No. 10 CV 9277 (LTS)(HBP)(ECF) 

ESTABLISHMENT CLAUSE AMENDED 
COMPLAINT 


Jury Demand 
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I. Introduction 

1. This action seeks declaratory and injunctive 
relief against the New York State defendants, 
pursuant to the 14 th Amendment and 42 U.S.C. § 
1983, and the United States defendants for their 
ongoing violation of the Establishment Clause of the 
First Amendment to the U.S. Constitution by aiding 
the modern-day religion Feminism in public and 
private higher educational institutions in New York 
State, such as Columbia University (“Columbia”) and 
its Institute for Research on Women and Gender 
Studies (“IRWG”) and Hofstra University (“Hofstra”) 
and its Women’s Studies program. 

2. The Chancellor and Members of New York 
State’s Board of Regents (“Regents”) and the 
Commissioner and the New York State Department 
of Education (“SED”) require that higher education 
institutions, such as Columbia and Hofstra, adhere 
to the religious doctrine of Feminism. 

3. Funds appropriated and mandated by the 
New York State Legislature are used by the Regents 
and SED to carry out their educational policy of 
inculcating Feminism into New York’s higher 
educational. 

4. The Secretary and the U.S. Department of 
Education (USDOE) violate the Establishment 
Clause by providing funds to the Regents and SED 
that are used to enforce the State’s Feminist 
requirements, such as those stated in Equity for 
Women in the 1990s, Regents Policy and Action Plan, 
Background Paper (1993)(the document contains two 
papers separately cited as Equity for Women, 
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Regents Policy and Action Plan and Equity for 
Women, Background Paper). 

5. The Regents and SED expend non-student 
aid, in particular “Bundy” funds under N.Y. Educ. 
Law § 6401 in support of the inculcation of 
Feminism by Columbia’s IRWG and Hofstra’s 
Women’s Studies program. The funds are 
appropriated by the New York State Legislature and 
mandated for higher education. 

6. USDOE expends public funds on non-student 
aid in the form of awards, contracts, and research 
grants that directly or indirectly support the 
inculcation of Feminism at Columbia’s IRWG and 
Hofstra’s Women’s Studies program. The funds are 
appropriated by the U.S. Congress and mandated for 
higher education. 

7. Columbia’s IRWG and Hofstra’s Women 
Studies program avowed purposes are to bring the 
doctrine of Feminism to the colleges’ students and 
the members of their communities. 

II. Jurisdiction and Venue 

8. This Court has subject matter jurisdiction 
over this action pursuant to 28 U.S.C. § 1331 
because this action raises federal questions under 
the First and 14 th Amendments to the U.S. 
Constitution. 

9. This Court has personal jurisdiction over the 
defendants in accordance with Fed. R. Civ. P. 
4(e)(2)(C), 4(i)(2), 4(j)(2)(B) and New York C.P.L.R. § 
307(1) & (2)(2). 

10. This Court has venue under 28 U.S.C. 
1391(b)(2), (e)(2) & (3) 
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III. Parties 

11. Plaintiff Roy Den Hollander is a resident of 
New York County, N.Y., a citizen of the United 
States, a New York State and federal taxpayer, a 
member of the Columbia Community as an alumnus 
of the Columbia University Business School, and an 
attorney admitted to practice before this Court. 

12. Den Hollander uses the facilities and services 
he is entitled to as an alumnus of Columbia and is 
directly affected by the New York State defendants 
requiring Columbia to comply with Feminist 
precepts and by the State defendants and USDOE 
using tax dollars to directly or indirectly support the 
propagation of the Feminist doctrine at IRWG. 

13. Plaintiff Michael P. Schmitt is a resident of 
Port Washington, New York, a citizen of the United 
States, a New York State and federal taxpayer, a 
member of the Hofstra Community as an alumnus of 
the Hofstra Law School, and an attorney admitted to 
practice in New York State. 

14. Schmitt uses the facilities and services he is 
entitled to as an alumnus of Hofstra Law School and 
is directly affected by the New York State 
defendants requiring Hofstra to comply with 
Feminist precepts and by the State defendants and 
USDOE using tax dollars to directly or indirectly 
support the propagation of the Feminist doctrine at 
Hofstra’s Women’s Studies program. 

15. Lieutenant Colonel (Retired) Michael G. 
Leventhal is a resident of Brooklyn, New York, a 
citizen of the United States who served his country 
in the military, a New York State and federal 
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taxpayer and graduate of the City University of New 
York Hunter College. 

16. The Regents are responsible within New York 

State for the supervision of educational activities, 
chartering and controlling higher educational 
institutions, and presiding over the University of the 
State of New York and New York’s Department of 
Education, which contains within it the Higher 
Education Services Corporation (“HESC”). N.Y. 
Educ. Law §§ 101, 207, 214, 215, 216, 219, 226(4) & 
652; NYSED/Board of Regents, 

http://www.regents.nysed.gov/. 

17. The University of the State of New York is 
America’s most comprehensive and unified 
educational system, which encompasses all the 
institutions, both public and private, offering 
education in the State. NYSED/Board of Regents, 
http://www.regents.nysed.gov/. 

18. The University of the State of New York’s 
mission is to provide educational programs and 
related services to the residents of the State. N.Y. 
Educ. Law § 201. 

19. The Regents exercise legislative functions 
concerning the higher educational system in New 
York State, determine higher education policies, and 
establish the rules for carrying those policies into 
effect throughout the higher educational institutions 
of the State. N.Y. Educ. Law § 207. 

20. Columbia and Hofstra are part of the 
University of the State of New York. 

21. Through the Regents’ power to suspend the 
charters of higher educational institutions, N.Y. 
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Educ. Law §§ 210 & 215, and its power to register 
degree granting educational programs and curricula, 
Regents Rule § 13.1, which includes the courses and 
all of a school’s facilities, 8 N.Y.C.R.R. §§ 3.47(a), 
50.1(i), 52.1, 52.2, 126.1(d), the Regents control what 
is taught in colleges and universities in the State, 
the environment in which it is taught, and limit 
which educational programs receive accreditation, 
and, therefore, non-student State and federal 
funding. 

22. Every four years the Regents develop or 
update their master plan for higher education in 
New York called the Statewide Plan for Higher 
Education and review the plan’s implementation by 
higher educational institutions. N.Y. Educ. Law § 
237. 

23. In formulating the plan for higher education, 
the Regents take into consideration the master plan 
of the Commission on Independent Colleges and 
Universities of New York, which is a non¬ 
governmental body chartered by the Regents and 
representing the policy interests of New York’s 
private colleges, such as Columbia and Hofstra. 

24. On information and belief, the Commission 
has and continues to advocate the 
institutionalization of Feminism in higher education. 

25. The Regents’ Statewide Plans, under N.Y. 
Educ. Law § 237: 

a. define the missions and objectives of 
higher education; 

b. set goals, describe the time for meeting 
those goals, identify the resources needed, 
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and establish priorities; and 

c. evaluate the effectiveness of educational 
programs. 

26. The Regents also periodically issue policy 

statements to supplement or modify the direction 
that higher educational institutions should take in 
their programs. NYSED website, 

http://www.highered.nysed.gov/ocue/lrp/; see N.Y. 
Educ. Law § 207. 

27. The Regents preside over SED, which 
functions as the Regents’ administrative arm in 
carrying out the Regents’ mandates, policies, and 
plans. N.Y. Educ. Law § 101. 

28. The Regents must approve or authorize ah 
SED’s regulations for effecting the Regents’ 
mandates, policies, and plans. N.Y. Educ. Law § 
207. 

29. SED evaluates and monitors higher 
educational programs in New York colleges and 
universities, such as Columbia’s IRWG and Hofstra’s 
Women’s Studies program, in order to assure the 
programs are consistent with the Statewide Plan 
and Policy Statements formulated by the Regents. 8 
N.Y.C.R.R. § 52.1(c). 

30. On behalf of the Regents, SED provides direct 
financial aid to colleges and universities under N.Y. 
Education Law § 6401, known as “Bundy Aid,” which 
is paid based on the number of degrees awarded by a 
higher educational institution in order to support the 
operation of that institution. It is a “program of 
direct State aid to qualifying” institutions of higher 
education. McKinney’s 1968 Session Laws, Gov. 
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Rockefeller Statement p. 2380. 

31. “No portion” of “Bundy Aid” can “be used for 
the religious instruction ... or for the advancement 
or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; see 
also N.Y. Educ. Law § 6401(2)(a)(iv). 

32. USDOE establishes policies for federal 
financial aid to education in order to assist 
institutions of higher learning. 20 U.S.C. § 
1070(a)(5). 

33. USDOE regulates the operation of ah parties 

involved in the financing process, distributes and 
monitors federal funds, and enforces equal access to 
education. USDOE website, 

http://www2.ed.gov/about/what-we-do.html. 

34. On information and belief, USDOE provides 
awards, contracts, and research grants to higher 
educational institutions. 

35. USDOE delegated to the Regents and SED the 
responsibility for determining which higher 
educational institutions in New York State are 
eligible for federal programs providing institutions 
federal awards, contracts, and research grants. 

36. On information and belief, USDOE also 
provides funding to the Regents and SED that 
supports their turning higher education into a 
Feminist construct. 

IV. Feminism as a Religion 

37. A belief system need not be theistic in nature 
to be a religion but rather can stem from moral or 
ethical tenets that are held with the strength of 
traditional religious convictions. 
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38. The U.S. Supreme Court has rejected the view 
that religion is defined solely in terms of a Supreme 
Being by noting that “Buddhism, Taoism, Ethical 
Culture, Secular Humanism,” and other non-theistic 
belief-systems are religions. 

39. The Equal Employment Opportunity Act, 42 
U.S.C. § 2000e(j), defines the term “religion” as 
including “all aspects of religious observance and 
practice, as well as belief.” 

40. Title VII of the Civil Rights Act of 1964 
definition of religion under 29 C.F.R. § 1605.1 
“define [s] religious practices to include moral or 
ethical beliefs as to what is right and wrong which 
are sincerely held with the strength of traditional 
religious views.” 

41. Religious beliefs are generally characterized 
by, among other traits, ultimate ideas; metaphysical 
beliefs; a moral or ethical system; a shared and 
comprehensive doctrine; and the accoutrements of 
religion, such as founders, prophets, teachers, 
important writings, keepers of knowledge, structure 
or organization, holidays, and proselytizing. 

42. Five U.S. Courts of Appeals and the U.S. 
Southern District Court for New York have used the 
following criteria to determine whether a belief 
system is a religion for purposes of the 
Establishment Clause: (a) most importantly is the 
nature of the ideas, do they address fundamental 
and ultimate questions having to do with deep and 
imponderable matters (a court must, at least to a 
degree, examine the content of the supposed religion 
to determine whether the subject matter it 
comprehends is consistent with the assertion that it 
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is, or is not, a religion); (b) do the ideas have a 
broader scope that lay claim to definitive and 
comprehensive truths; (c) least important, does the 
belief system have formal and external signs such as 
structure, organization, efforts at propagation, and 
observance of holidays similar to traditional 
religions. 

43. The Feminist doctrine advanced and aided by 
the defendants in higher educational institutions, 
such as Columbia and Hofstra: 

a. Provides followers with a faith-based 
certainty that they are the sole possessors 
of the highest form of truth to the answers 
of life’s persistent questions even though 
those truths cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives 
with thought patterns that make possible 
the description of realities, the formulation 
of beliefs, and the experiencing of inner 
attitudes, feelings, and sentiments. 

c. Provides a conscious push toward an 
ultimacy and transcendence that provide 
norms and power throughout life. 

d. Indoctrinates theories as to the place in the 
order of nature for males and females. 

e. Propagates basic attitudes to the 
fundamental problems of life. 

f. Provides answers on how to deal with 
certain situations that arise throughout 
life. 

g. Defines the fundamental concerns for 
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humans in modern day society. 

h. Proselytizes moral codes of right and 
wrong. 

i. Inculcates comprehensive beliefs on 
matters ranging from the insignificant 
through the ordinary to the material which 
are accepted as true, such as the difference 
between right and wrong, good and evil, 
how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed 
it should be, purged of the evil elements 
which retard its progress toward the 
knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a 
Feminist worldview with tenets for 
comprehension and commandments for 
conduct. 

l. Mandates a lifestyle that requires a broad 
system for conduct in all spheres of 
existence, including appropriate acts of 
volition; correct thinking; and acceptable 
language, such as “issues” for “problems,” 
and “gender” for “sex” (unless it involves 
accusations of “sexual abuse” against a 
male). 

m. Advocates beliefs that are based upon a 
faith to which all else is subordinate and 
which all else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various 
topics into a comprehensive belief system. 
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p. Validates the spirit of its followers with 
importance, meaning, purpose, and 
security. 

q. Inculcates beliefs based on the teachings of 
certain prophet-like individuals, such as 
Mary Wollstonecraft. 

44. The core of Columbia’s Feminist apple is 
IRWG with 75 teachers of which only four are male 
and the core of Hofstra’s Feminist fruit is its 
Women’s Studies Program with 33 faculty members 
of which only two are male. 

45. Under Columbia University Statutes §§ 350 
and 351, IRWG is an institute within Columbia 
University that conforms to the policies of 
appropriate faculty bodies as designated by the 
University President. Institutes have budgets for 
research expenses, clerical and technician help and 
receive allocations from departmental budgets for 
other research expenses or salaries. The direction of 
each institute is assigned to a coordinating 
committee or an administrative committee of the 
University. 

46. IRWG offers a Bachelor of Arts degree in 
Women’s Studies and a graduate certification in 
Feminist Scholarship. 

47. Hofstra’s Women Studies is an 
interdisciplinary program in the College of Liberal 
Arts and Sciences with a designated faculty, 
employees, and budget. It offers a bachelor of arts 
degree in Women’s Studies, internships with 
approved Feminist organizations, such as the 
Feminist Majority and National Organization of 
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Women, and consciousness raising through various 
events and speeches, 

48. Columbia’s IRWG exists to specifically bring 
Feminism to the Columbia Community: 

a. IRWG is a well-organized institution with 

its own budget, mission, goals, and 
structure that places the director on top, 
followed by administrative officers, 

instructors, and lastly the budding 
followers. 

b. IRWG’s administrators and teachers 
preserve and teach Feminist precepts. 

c. IRWG, as it admits, propagates Feminism 

through its Women’s Studies program with 
lectures, seminars, consciousness 
indoctrination sessions, publications, 
career preparations, counseling, historical 
revisionism, propagandizing, and 

unanimity of thought labeled “politically 
correct.” 

d. IRWG’s website states it “is the locus of 
interdisciplinary feminist scholarship and 
[feminist] teaching at Columbia 
University” and “[t]he [Women’s Studies] 
program is intended to introduce students 
to the long arc of feminist discourse about 
the cultural and historical representation 
of nature, power, and the social 
construction of difference. It encourages 
them to engage the debates regarding the 
ethical and political issues of equality and 
justice that emerge in such discussions. 
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And it links the questions of gender and 
sexuality to those of racial, ethnic, and 
other kinds of hierarchical difference.” 

e. IRWG exalts certain Feminists to apostle- 
like status and celebrates certain days of 
the year as important to Feminism. 

49. Flofstra’s Women’s Studies mission is to 
spread Feminism to the Hofstra Community: 

a. “The mission of women’s studies is ... to 
study women and gender from feminist 
perspectives,” 

b. “[T]o create an academic community 
supportive of feminist scholarship and to 
nurture subsequent generations of feminist 
scholars and activists . . . .” 

c. “To this end, the Women’s Studies 
Program at Hofstra University seeks to 
educate our campus community about the 
experiences of women in particular . . . 
through our undergraduate curriculum 
and co-curricular events.” 

50. In the Feminism inculcated at Columbia’s 
IRWG and Hofstra’s Women’s Studies, scientific 
differences between the sexes are replaced with the 
faith-based premise that such differences are socially 
constructed; that is, they result from social 
programming. 

51. The Regents began promoting this doctrine of 
socially programmed sex differences before the 
creation of IRWG and Women’s Studies by declaring 
that “[b]oys and girls learn very early in life from 
their toys, their games, what they see on TV, and the 
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way adults treat them to conform to what is 
considered typical of their sex,” which is reinforced 
by education. Equal Opportunity for Women-A 
Statement of Policy and Proposed Action, Position 
Paper No. 14, p. 6 (1972). 

52. Such a disregard for neuroscience, evolution, 

biology, and physics makes the belief 

incomprehensible and incorrect—a characteristic of 
religion, but essential for the Regents and SED to 
justify the continuing imposition of Feminism as the 
dominant belief system in the State’s higher 

education. 

53. Feminism and the Regents’ policies avoid the 
scientific method in that their precepts are not the 
result of knowledge gained by testing hypotheses to 
develop understanding through the elucidation of 
facts or evaluation by experiments. 

54. Unlike scientific knowledge, Feminism and 
the Regents’ Feminist policies ignore later 
refinement in the face of new information. The 
Regents, as did the Catholic Church in the Middle 
Ages, decide which scientific evidence is acceptable 
and which unacceptable depending on whether it 
supports Feminist doctrine. 

55. For example, the Regents claim that females 
“do not get the same economic return on their 
education as men.” Equity for Women, Regents Policy 
and Action Plan. 

56. Females, however, earn more per unit of time 
worked than males. The average man spends 44% 
more time working or doing work related activities 
than the average woman, U.S. Department of Labor, 
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Bureau of Labor Statistics, Time Use Survey 2007 , 
Table A-l, while the average woman makes around 
77% that of the average man. If the two were paid 
equally for their time actually worked, then the pay 
for the average woman should be 69.5% that of the 
average man—not 77%. Or put another way, if the 
two worked the same amount of time, for every 
dollar a male earns, a female makes $1.10. 

57. Feminism and the Regents’ policies claim as 
unfair that “[t]he percentage of women in leadership 
positions ... continues to reflect a lack of access” to 
the “Glass Ceiling.” Equity for Women, Regents 
Policy and Action Plan p. 2. 

58. Feminism and the Regents’ policies, however, 
fail to note the countervailing fact that the 25 most 
dangerous occupations in America are 90% occupied 
by men; males are 20 times more likely to be killed 
or injured on the job; and over all occupations, men 
suffer 92% of the job related deaths while making up 
less than 50% of the work force. U.S. Department of 
Labor, Bureau of Labor Statistics, Current 
Population Survey, Employment and Fatalities by 
Gender of Worker (2006). It’s called the “Tombstone 
Basement.” 

59. Since men bear greater risks and burdens, 
fairness requires them to enjoy more of the benefits, 
but the Regents and Feminism ignore this logical 
principle in order to enforce Feminist precepts that 
provide females with preferential treatment 
throughout society. 

60. Feminism and the Regents’ policies claim that 
“[w]hen women and men have comparable education 
and experience, men are often paid more.” Equity for 
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Women, Regents Policy and Action Plan pp. 2-3. 
Once again, this Feminist belief on which New 
York’s higher education has been partly modeled is 
merely dogma lacking in empirical data. 

61. Never married, college educated males who 
work full-time make only 85% of what comparable 
females earn. John Leo, Of Men, Women, and Money, 
(contributing editor U.S. News & World Report, 
citing Dr. Warren Farrell, Why Men Earn More). In 
1960 it was 94%. 1960 U.S. Census of Population. 

62. Feminism and the Regents’ policies foist the 
belief that “[w]omen in mid-life see a greater 
disparity in their earning.” Equity for Women, 
Regents Policy and Action Plan p. 3. 

63. Data from the National Longitudinal Survey, 
however, reveal that females between the ages of 18 
and 34 have been out of the labor force 27 percent of 
the time, in contrast to 11 percent for men, and 
females ages 45 to 54 who have recently re-entered 
the workforce after a five or 10-year break are 
competing against men who have had 20 years of 
continuous experience. Denise Venable, Wage Gap 
Myth. 

64. Feminism and the Regents’ policies assert 
that female faculty have “mean salaries lower than 
their male counterparts,” Equity for Women, Regents 
Policy and Action Plan p. 4, while ignoring that 
among professors who produce an equal number of 
journal articles, men are likely to be paid the same 
or just slightly less than females. Dr. Warren 
Farrell, Why Men Earn More. 

65. These are just some of the Feminist beliefs 
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adopted by the Regents as reasons for injecting 
Feminism into their higher education policies and 
requiring colleges and universities to operate in 
accordance with the Feminist creed. 

V. Standing 

66. History reveals that the Establishment Clause 
was intended to protect both against the kind of 
governmental encroachment that might lead to the 
establishment of a national religion and against the 
taxation of citizens in order to support religion. 

Taxpayer Standing 

67. One of the injuries asserted in this action is 
the use of the three plaintiffs’ New York State and 
U.S. tax dollars for expenditures that violate the 
Establishment Clause. 

68. The State Legislature was mandated by the 
State Constitution to create and by implication fund 
the “corporation” named the University of the State 
of New York. N.Y. Constitution, Art. XI § 2. 

69. The State Legislature annually appropriates 
specific sums to the University of the State of New 
York that the legislative mandate of N.Y. Educ. Law 
§ 237 requires be spent, in part, on the formulation 
and execution of Regent Statewide Plans and policy 
statements, such as the major policy statement 
Equity for Women, Regents Policy and Action Plan. 

70. The master plans and policy statements are 
also mandated by N.Y. Educ. Law § 237(1)(d)(3) to 
list resources for the execution of the University of 
the State of New York’s plans and policies, including 
Equity for Women, Regents Policy and Action Plan. 
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71. Such resources are provided out of the specific 
appropriations for the University of the State of New 
York, 1 and SED serves as the Regents 
administrative arm expending the designated 
resources to carry out the University of the State of 
New York’s policies, which includes its Equity for 
Women, Regents Policy and Action Plan that 
promotes Feminism in higher education. 

72. The plaintiffs challenge the constitutionality 
of these expenditures. 

73. The plaintiffs also challenge the 
constitutionality of funds provided by USDOE to the 
Regents and SED that are spent on carrying out the 
Regents Feminist policies, such as the Equity for 
Women, Regents Policy and Action Plan. 

74. The plaintiffs challenge the constitutionality 
of State expenditures under N.Y. Education Law § 
6401 or “Bundy Aid” that directly or indirectly 
benefit Columbia’s IRWG and Hofstra’s Women’s 
Studies. 

75. Bundy Aid is provided pursuant to statutory 
mandate from specific legislative appropriations and 
disbursements of New York State taxpayer dollars. 
These are not general appropriations for day-to-day 


1 From a different perspective, the Regents act as the 
legislature for higher education. N.Y. Educ. Law § 207. Funds 
from State taxpayers are provided to the University of the 
State of New York by the State Legislature. The Regents, 
acting as a legislature, specifically appropriate some of those 
funds for the implementation of its policy Equity for Women, 
Regents Policy and Action Plan and its Feminist tenets and 
SED expends those funds to enforce that policy at Columbia 
and Hofstra. 
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governmental operations. 

76. In addition, the plaintiffs challenge the 
constitutionality of expenditures that directly or 
indirectly benefit Columbia’s IRWG and Hofstra’s 
Women’s Studies that are made by USDOE 
pursuant to statutory mandate from specifically 
authorized appropriations of federal taxpayer dollars 
spent, on information and belief, for various awards, 
contracts, and research grants. 

77. The State and U.S. statutes involved are not 
challenged on their face but that the funds 
authorized by the New York Legislature and 
Congress are being disbursed in a manner that 
advances the religion Feminism in higher education 
in New York and benefit, directly or indirectly, 
Columbia’s IRWG and Hofstra’s Women’s Studies, 
both of which are pervasively sectarian. 

78. It does not matter that the funding authorized 
by the State Legislature and Congress flows through 
and is administered by executive agencies because 
the funds come from programs of specific 
disbursement by the State Legislature and Congress 
using their taxing and spending powers. 

Non-economic Standing 

79. Plaintiffs Den Hollander and Schmitt also 
assert non-economic standing under the 
Establishment Clause. 

80. For Den Hollander, the inculcation, 
manifestation, and exposure of Feminism at 
Columbia is offensive to him and makes him very 
uncomfortable with the result of interfering with his 
use and enjoyment of Columbia as a member of the 
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Columbia Community. 

81. As one pre-discovery indication of the 
pervasiveness of Feminism at Columbia, the 
following searches by plaintiff Den Hollander on 
Columbia’s website, http://www.columbia.edu/, 
provided the following results: 

a. “Feminist” yields 6020 references; 

b. “Feminism” yields 1440 references; 

c. “Masculinity” yields 613 references; 

d. “Masculine” yields 586 references; 

e. “Women’s issues” yields 1620 references; 
and 

f. “Men’s issues” yields 454 references. 

82. Plaintiff Den Hollander uses Columbia for 
library resources, career networking, e-mail services, 
discussion groups, career support, access to 
Columbia publications, attending various events, 
discounts and special offers, electronic learning, and 
pod-casts to listen to the newest ideas on campus. 

83. Plaintiff Den Hollander receives 
communications from Columbia that enter his home 
through the Internet and U.S. Post which 
disseminate the offensive orthodoxy of Feminism. 

84. For example, the Fall issue of Columbia 
Magazine carries the cover story “Stolen Souls” 
about human trafficking. The cover shows two 
females in silhouette and expounds on the horrors of 
female sex-trafficking with only an oblique reference 
to trafficking in slave labor for construction and 
agriculture, which primarily affects adult males and 
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young boys. Never mentioned, depicted, or even 
inferred in the seven-page article is the fact that 
most human trafficking is of males for hard labor. 
Roberts, Carey, Half-Truths About Human 
Trafficking , ifeminists.net, July 11, 2006. Further, 
the article did not even hint that frequently the 
alleged female sex-victims are ambitious ladies who 
volitionally migrate for the money. O’Neil, Brendan, 
The Myth of Trafficking, 

http://www.newstatesman.com/200803270046, 

March 27, 2008. 

85. As an alumnus, plaintiff Den Hollander may 
also take courses in Columbia’s Continuing 
Education auditing program without meeting the 
qualifications required of the general public and 
prepare for further graduate work through 
Columbia’s Post Baccalaureate Studies. 

86. Such programs, courses, and studies, however, 
due to the Regents and SED’s requirement that all 
higher education activities conform to the doctrine of 
Feminism, assure that the plaintiff will encounter 
and be confronted with unwelcome and offensive 
Feminist dogma from the Columbia administration, 
professors, counselors, materials, and school 
activities. 

87. For example, during one seminar at 
Columbia’s School of International and Public 
Affairs, plaintiff Den Hollander stated that females 
in underdeveloped countries often view their 
children as human capital to help provide money for 
the family. The admitted Feminists in the seminar 
immediately engaged in a loudmouth barrage of 
obloquy and calumny against the plaintiff for 
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criticizing mothers. During the Feminist rant, the 
assistant professor turned away—intimidated. He 
later apologized to the plaintiff for failing to 
intervene to keep the discussion on a civil level. 

88. Plaintiff Schmitt while attending Hofstra Law 
School agreed to be President of a campus right-to- 
life organization. Within a week, campus security 
detained him for questioning. A Feminist pro-choice 
organization falsely accused him of harassing and 
stalking its members. The charges were 
subsequently dropped when Schmitt counterclaimed 
against the Feminist accusers for filing false 
charges. 

89. The intimidation for not adhering to Feminist 
tenets at Hofstra did not stop there. Due to the 
machinations of the dean of the law school, the dean 
of the entire University demanded that Schmitt 
immediately resign his position with the right-to-life 
group or be expelled because right-to-life was 
considered hostile to women’s rights as defined by 
Feminism. 

90. As one pre-discovery indication of the 

pervasiveness of Feminism at Hofstra, the following 
searches on Hofstra’s website, 

http://www.hofstra.edu/home/index.html had the 
following results: 

g. “Feminist” yields 438 references; 

h. “Feminism” yields 264 references; 

i. “Masculinity” yields 90 references; 

j. “Masculine” yields 62 references; 

k. “Women’s issues” yields 64 references; and 
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1. “Men’s issues” yields 0 references. 

91. The alleged injuries to plaintiffs Den 
Hollander and Schmitt are not simply 
noncognizable, psychological consequences produced 
by a fleeting observation of personally disagreeable 
conduct. 

92. Plaintiffs Den Hollander and Schmitt 
repeatedly come into direct contact with Feminism 
at their alma maters and the unwelcome observation 
of the manifestations of Feminism that would 
require them to alter their behavior in order to avoid 
such. 

93. Plaintiffs Den Hollander and Schmitt are also 
made to feel that they are unwilling participants in a 
faith not their own when they enter a space 
dedicated to two separate functions, education and 
inculcating Feminism. 

94. The prevalence of Feminism at Columbia and 
Hofstra make plaintiffs Den Hollander and Schmitt 
feel as nonadherents, outsiders, and not full 
members of their respective college communities. 

95. For example, when plaintiff Den Hollander 
brought the Den Hollander I case in 2008, 
Columbia’s student newspaper, the Spectator, 
requested he write an opinion piece about why he 
filed the case. The Spectator, however, refused to 
publish the piece stating that it was “hard” on 
females. 

96. Neither Columbia nor Hofstra have a Men’s 
Studies program, which illustrates preferential 
treatment for the majority, females, without similar 
assistance to the minority, males, which is consistent 
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with Feminist tenets. 

97. For both taxpayer and noneconomic standing, 
the plaintiffs allege injuries that are both “fairly 
traceable” to the allegedly unlawful conduct of the 
defendants and “likely to be redressed by the 
requested relief,” since the relief sought is the 
cessation of the specifically identified and alleged 
unconstitutional conduct. 

VI. The Regents, SEP, and USDOE Aid the 
Religion Feminism 

The Regents and SED’s higher education 
policies on their face promote and favor the 
religion Feminism while inhibiting other 
contradictory viewpoints. 

98. Since at least 1984, the Regents and SED 
have abandoned neutrality and acted with the intent 
of endorsing, utilizing, and promoting a particular 
orthodoxy in higher education—that of Feminism. 

99. The Regents and SED in 1984 started to 
remake higher education in accordance with 
Feminist doctrine that calls for the preferential 
treatment of females in areas where females were 
already leading males. The Regents required the 
adoption of Feminist beliefs and policies for higher 
education through their Statewide Plans and Policy 
Statements. 

100. Previously in 1972, the Regents required 
that higher education take the lead in advancing 
affirmative action for females in admission to 
colleges and degrees earned. Equal Opportunity for 
Women-A Statement of Policy and Proposed Action, 
Position Paper No. 14, pp. 6-8 (1972). 
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101. The Regents’ purpose in 1972 was to balance 
the number of males and females gaining the 
benefits of higher education, see Regents Statewide 
Plan 1972, p. 103-04, since females only made up 
44% of all New York college students, Regents 
Statewide Plan 1972, p. 103, so in 1972 the Regents’ 
policy had a secular purpose. 

102. In 1984, however, when there were already 
more females attending and graduating from New 
York colleges and universities than males, the 
Regents’ Statewide Plan still had as a top priority 
increasing the number of females who attended and 
completed college programs. Regents Statewide Plan 
1984. 

103. The Regents Major Policy Statement for 1984 
also required enhancing the college opportunities for 
females to not only attend college but to give them 
added assistance at ensuring their successful 
completion even though they were already 
graduating in higher numbers than males. 

104. In 1988, the Regents Statewide Plan 
continued the Feminist policy of preferential 
treatment for females by calling for the increased 
participation of females in underrepresented fields 
even though it would further decrease the number of 
males receiving college degrees. Regents Statewide 
Plan for 1988. 

105. In 1993, when over 55% of New York State’s 
college students were female, SED ORIS, and 
females earned 60% of the associate degrees, 54% of 
the bachelor degrees, and 58% of the master’s 
degrees, New York Annual Educational Summary 
1990-91, Table 42, p. 50, the Regents published their 
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major policy statement that made Feminism the 
official doctrine for higher education: Equity for 
Women in the 1990s, Regents Policy and Action Plan, 
Background Paper (1993). The policy is still in effect 
today. 

106. Equity for Women requires establishing 
specific goals, indicators of progress, and a timetable 
for action to provide females with additional benefits 
and more preferential treatment in State public and 
private colleges and universities. It amounts to a 
“super affirmative action,” which is consistent with 
Feminist doctrine. 

107. Equity for Women creates a “comprehensive 
plan” and a “plan of action” for which “the entire 
educational community is accountable.” Equity for 
Women, Regents Policy and Action Plan pp. 1, 6. 

108. The Equity for Women, Regents Policy and 
Action Plan made Feminism the criterion for 
governing educational content, operations, 
monitoring, and decision making by the Regents, 
SED, HESC, and institutions of higher learning. 

109. The Regents and SED lead and support the 
continuing execution of the plan, Equity for Women, 
Regents Policy and Action Plan p. 6, which requires 
“the cooperation of members of faculties, boards of 
trustees ..., administrations of ... colleges ..., as well 
as ... employers, and community members.” Id. p. 6. 

110. Equity for Women guides the SED’s actions 
with educators, educational institutions, and 
cultural institutions across the State, Equity for 
Women, Regents Policy and Action Plan p. v., and 
requires SED to give significant weight to the advice 
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provided by the Commissioner’s Statewide Advisory 
Council on Equal Opportunity for Women and Girls, 
id. p. 6. (There is no Council on Equal Opportunity 
for Men and Boys, which is consistent with Feminist 
precepts.) 

111. The Regents’ Equity for Women, Regents 
Policy and Action Plan requires the following 
conformity with Feminist doctrine: 

a. Super affirmative action to increase the 
number of degrees received by females in 
those areas where they already receive 
well over 52%. Equity for Women, Regents 
Policy and Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think 
and act [including speech] in order to 
achieve” super affirmative action goals for 
females. See id. p. 5. 

c. “Major changes in curriculum and 
teaching” to accord with “[c]urrent studies 
about learning patterns and the 
intellectual development of women” that 
ends up promoting female friendly 
strategies over those helpful to males. Id. 

p.2. 

d. The SED staff to re-train faculty in the 
Feminist view of appropriate sex roles and 
provide “regular monitoring and 
reinforcement [of that view] in educational 
settings.” Id. p. 6. 

e. The SED staff to conduct “academic 
program reviews at colleges and 
universities” in order to determine whether 
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gender specific patterns (traditional sex 
roles that resulted from six million years of 
evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” 
to increase the number of females enrolled 
in subjects such as mathematics, science, 
engineering, and computer technology with 
the quota numbers reported to Higher 
Education Data Systems, id. p. 7, which 
will further decrease the overall number of 
males graduating college. 

g. “Practices that support, recruit, and 
promote women will be identified and 
replicated” while all others will be 
“eliminated,” as determined by SED’s 
Affirmative Action Officer Id. p. 9. 

h. Focusing the support networks of colleges 
and creating others to promote the hiring 
and placement of females, id. p. 9, even 
though more females than males are hired 
on graduating college. 

i. Developing, supporting, and promoting 
research on current issues facing females, 
but not males, that will be incorporated 
into teacher training by SED. Id. p. 10. 

112. The Regents’ Equity for Women, Regents 
Policy and Action Plan assigned SED the 
“responsibility to monitor progress toward the 
[above] stated goals,” id. p. 11, which causes an 
excessive entanglement with the religion Feminism. 

113. In 2004, the Regents’ Statewide Plan 
recognized that a super-majority of all college 
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students were female, that females earned 63% of 
the Master’s degrees and a majority of the Doctoral 
degrees in the State, yet consistent with Feminist 
doctrine, the Regents showed no concern for 
rebalancing the numbers to achieve equity for men. 
2004 Statewide Plan pp. 70, 72 chart 17. 

114. As a result of the Regents’ enforcing 
Feminist precepts, today, females make up 58% of 
all New York’s college students, females receive over 
55% of the Bachelor degrees, over 63% of the 
Master’s degrees, and over a majority of the Doctoral 
degrees. SED, ORIS. 

115. By 2016, females will receive 64% of the 
Associate’s degrees, over 60% of the Bachelor’s 
degrees, 53% of the Professional degrees, and 66% of 
the Doctoral degrees. National Center for 
Educational Statistics, Digest of Educational 
Statistics, Table 258. 

116. The Regents and SED, however, continue to 
enforce the same Feminist policies from 27 years ago 
of ginning up the number of female graduates even 
though males are now the overwhelming minority in 
higher education in the State. 

117. So why is this happening? Because the 
secular purpose that initially drove equal 
opportunity between the sexes in 1972 has turned 
into Feminist dogma—a religion that preaches 
females are the chosen ones deserving of preferential 
treatment with the result that the educational 
system will continue to focus on providing females 
benefits while ignoring males. 

118. There’s no other way to explain it. It’s no 
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longer equality, since the results have gone far 
beyond equal treatment by the Regents and SED’s 
own measures. 

119. Since at least 1984, the Regents and SED 
have adopted Feminist beliefs in determining their 
educational policies for higher education, and then 
employed Feminist action plans based on those 
beliefs to create a higher educational system that 
operates consistent with and acceptable to Feminist 
doctrine while other contrary viewpoints are 
eliminated. 

120. The Regents and SED have demonstrated a 
preference for the particular creed Feminism and 
created an impermissible entwinement of religious 
and civic authority that advances Feminism through 
SED’s comprehensive, discriminating, and 
continuing surveillance of higher educational 
institutions to assure that administrators and 
teachers think, speak, and act appropriately—the 
way the Feminists demand. 

121. The power and authority of the Regents and 
SED have been placed on the side of one particular 
set of believers—Feminists, which in effect forces 
others to conform to the establishment of Feminism 
or keep silent for fear of reprisals. 

122. This establishment of a State religion in 
higher education risks the inevitable result of 
government incurring the hatred, disrespect, and 
even contempt of those who hold contrary beliefs. 

123. USDOE, by delegating its college accrediting 
responsibilities to the Regents, knowingly facilitates 
and aids the Regents and SED’s purpose and 
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divisiveness in advancing Feminism. 

The Regents, SED, and USDOE’s financing has 
an as applied aiding of the religion Feminism 
at Columbia’s IRWG and Hofstra’s Women’s 
Studies. 

124. Columbia’s IRWG is considered an 
educational institution under 20 U.S.C. § 
1681(c)(Title IX) while Hofstra’s Women Studies 
program is considered an education program under 
20 U.S.C. § 1687; 34 C.F.R. § 106. 

125. The Regents, SED, and USDOE are 
responsible for and knowingly provide financing to 
Columbia’s IRWG and Hofstra’s Women’s Studies 
both of which are subsumed in the Feminist mission. 

126. IRWG’s website, under “History of the 

Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate 
major, concentrations of several varieties, and a 
graduate certification program” in Feminism while 
providing a lecture series titled “Feminist 
Intervention.” IRWG website, 

http://www.columbia.edu/cu/irwag/index.html. 

127. IRWG’s website, under “Programs of Study,” 
states the Institute provides a “theoretically diverse 
understanding” of Feminism through “courses in 
feminist theory, inquiry, and method....” Id. 

128. The “Undergraduate and Graduate 
Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and 
scholarship.” Id. 

129. IRWG’s website, under “Calendar of Events,” 
lists events centered on Feminism. Id. 
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130. According to the IRWG course guide, the 
Institute’s “[p]rimary courses focus on women, 
gender, and/or feminist or [lesbian] perspectives.” Id. 

131. By its own admission, IRWG is the “locus” of 
Feminist instruction at Columbia. Id. 

132. Hofstra’s Women Studies program under its 

“Mission Statement” asserts “The mission of 
women’s studies is ... to study women and gender 
from feminist perspectives ... to create an academic 
community supportive of feminist scholarship and to 
nurture subsequent generations of feminist scholars 
and activists .... To this end, the Women’s Studies 
Program at Hofstra University seeks to educate our 
campus community about the experiences of women 
in particular . . . through our undergraduate 
curriculum and co-curricular events.” Women’s 
Studies website, 

www.hofstra.edu/Academics/colleges/HCLAS/WOME 
N/women_mission.html. 

133. All of the functions of Columbia’s IRWG and 
Hofstra’s Women’s Studies serve the Feminist 
mission by advocating, instructing, promoting, 
inculcating, supporting, and providing training in 
Feminist doctrine. 

134. Both impose on their faculty, employees, and 
students a unitary belief system of Feminist 
orthodoxy that dictates thought, speech, and 
conduct. 

135. Consistent with Feminist precepts, 
Columbia’s IRWG and Hofstra’s Women’s Studies 
advocate that the civil rights of today’s males be 
minimized or eliminated not just as punishment for 
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the alleged wrongs of their forefathers but to assure 
the preferential treatment of modern-day females in 
determining the occupants of the prestigious and 
influential positions in current American society and 
into the indefinite future. 

136. Columbia’s IRWG and Hofstra’s Women’s 
Studies instruct, train, support, further, cultivate, 
and advocate strategies and tactics for demeaning 
and abridging the rights of men in accordance with 
Feminist doctrine. 

137. Columbia’s IRWG and Hofstra’s Women’s 
Studies propagate false Feminist myths about males. 

138. Columbia’s IRWG and Hofstra’s Women’s 
Studies, in accordance with Feminism, stereotype 
males as the primary cause for most, if not all, the 
world’s ills throughout history. Females, on the 
other hand are credited with inherent goodness. As 
Dr. Warren Farrell said, “Feminists call it sexism to 
refer to God as He; they don’t call it sexism to refer 
to the Devil as He.” 

139. Columbia’s IRWG and Hofstra’s Women’s 
Studies instill the Feminist beliefs that males are 
oppressors and females the victims, and males reap 
the rewards of society while females shoulder the 
burdens. 

140. Columbia’s IRWG and Hofstra’s Women’s 
Studies ignored that many more males are trafficked 
for use at hard labor than females are trafficked for 
sexual activities even when assuming the females do 
not voluntarily travel to obtain high paying sex jobs. 
Moxon, Steve, The Woman Racket: The new science 
explaining how the sexes relate at work, at play and 
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in society, p. 226, Imprint Academic Philosophy 
Documentation Center, 2008 

141. Columbia’s IRWG and Hofstra’s Women’s 

Studies propagate the Feminist belief that males are 
responsible for most of the battering between the 
sexes when females batter males to the same extent 
or more. Martin Fiebert, Annotated Bibliography 
Assaults by Women, Department of Psychology, 
California State University, 

www. c s ulb. e du/~ mfieb ert/a s sault. ht m. 

142. Columbia’s IRWG and Hofstra’s Women’s 
Studies follow the Feminist line that hides 
inconvenient facts, such as among the elderly, 
caretaker wives are most likely to abuse their older, 
sicker husbands, and females worldwide commit 
more dating violence than their male counterparts. 

143. Columbia’s IRWG and Hofstra’s Women’s 
Studies propagate the Feminist illusion that only 
females sacrifice for others when it is more likely for 
a man to sacrifice for someone else. For instance, all 
the firefighters and police who died on 9/11 were 
men, and only 20% of the male passengers survived 
the Titanic while 74% of the females lived. 

144. Columbia’s IRWG and Hofstra’s Women’s 
Studies advocate the Feminist precept that females 
should receive preferential treatment at the expense 
of the violation of men’s rights because men are the 
disposal sex. 

145. Columbia’s IRWG and Hofstra’s Women’s 
Studies, as does Feminism, justify paternity and 
maturity fraud as well as parental alienation when 
it benefits a female. 
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146. Columbia’s IRWG and Hofstra’s Women’s 
Studies propagandize the Feminist notion that when 
men are disadvantaged it is solely their fault, such 
as dying sooner than females, doing worse in almost 
everything in school, being less likely to attend 
college, paying for children their ex-wives have 
turned against them, being sentenced to more time 
for the same crime, having to register for the draft, 
or comprising more of the homeless. 

147. Columbia’s IRWG and Hofstra’s Women’s 
Studies, as does Feminism, advocate the punishment 
of men for speaking as they will and acting as they 
chose even when such actions do not violate any 
laws. 

148. Columbia’s IRWG and Hofstra’s Women’s 

Studies cultivate the preconceived Feminist 

judgment that children raised by single mothers do 
better in comparison to children raised by single 
fathers. 

149. Columbia’s IRWG and Hofstra’s Women’s 

Studies provide information consistent with 

Feminist doctrine on how females can engage in 
violence against males, even premeditated murder, 
and escape just punishment by falsely accusing the 
male of abuse. 

150. Columbia’s IRWG and Hofstra’s Women’s 
Studies offer only a Feminist curriculum that is 
deficient of texts and instruction providing a 
countervailing masculine view. 

151. Columbia’s IRWG and Hofstra’s Women’s 
Studies, consistent with Feminist doctrine, exalt 
females over males in most endeavors except for 
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example dying to defend this country. 

152. Columbia’s IRWG and Hofstra’s Women’s 
Studies have a catalogue of Feminist activities that 
permeate them and whatever secular teaching may 
exist cannot be separate from their Feminist 
missions. 

153. Columbia’s IRWG and Hofstra’s Women’s 
Studies are pervasively sectarian Feminist 
operations that are partially funded by the State and 
USDOE. 

154. Since SED has approved and periodically re¬ 
approves Columbia’s IRWG and Hofstra’s Women’s 
Studies operations and offerings of degrees, 8 
N.Y.C.R.R. §§ 52.1 & 52.2, Columbia and Hofstra 
receive “Bundy Aid” under N.Y. Educ. Law § 6401 
for each Women’s Studies degree conferred. 

155. Bundy aid benefits both Columbia’s IRWG 
and Hofstra’s Women’s Studies. 

156. Bundy funding originates from State taxes 
that the New York Legislature appropriates for 
higher education and mandates the Regents and 
SED to expend. 

157. From 1996 to 2009, SED has paid to 
Columbia well over $40 million in Bundy Aid, a 
portion of which benefited IRWG. 

158. On information and belief, during the same 
period SED paid Hofstra millions of dollars in Bundy 
Aid, a portion of which benefitted Women’s Studies. 

159. On information and belief, Columbia’s IRWG 
and Hofstra’s Women’s Studies also receive from 
USDOE financial awards, contracts, and research 



103a 


grants appropriated and mandated by Congress for 
higher education. 

160. Whenever government funding flows to an 
institution in which a substantial portion of its 
functions are subsumed in a religious mission, here 
Feminism at Columbia’s IRWG and Hofstra’s 
Women’s Studies, the aid is considered to have a 
principal or primary effect of advancing religion even 
though the Legislature and Congress designated the 
funds for secular purposes. 

161. Columbia’s IRWG and Hofstra’s Women’s 
Studies administrators and teachers indoctrinate 
Feminism by supporting and instructing persons in 
a body of Feminist doctrine or principles, initiating 
persons by means of Feminist doctrinal instruction, 
imbuing persons with a Feminist partisan or 
ideological point of view, and inculcating Feminism. 

162. On information and belief, State and federal 
funds that directly or indirectly benefit Columbia’s 
IRWG and Hofstra’s Women’s Studies help 
indoctrinate Feminism by financing the materials 
used at both and the salaries of employees who 
administer and daily preside over Feminist courses, 
meetings, lectures, seminars, consciousness raising 
sessions, publications, counseling, and career 
advising for which the goals are to convince persons 
to turn their will and their lives over to the care of 
Feminism. 

163. Such governmentally funded activities result 
in the impermissible governmental indoctrination of 
religion. 

164. Total federal awards to Columbia University 
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in fiscal 2009 were $686,700,000. “Awards include 
all federal assistance entered into directly between 
the University and the federal government” and 
“pass-throughs, which are not student loans.” 
Columbia University, Notes to Summary Schedule of 
Expenditures of Federal Awards Year Ended June 
30, 2009. 

165. Of the total federal awards to Columbia as of 
June 2008, $17.6 million originated with USDOE, 
which on information and belief benefited IRWG. 

166. Hofstra received 4.3% of its revenues in 2009 
from government grants and contracts. President’s 
Report 2009. On information and belief, a portion 
benefitted Hofstra’s Women’s Studies. 

167. On information and belief, Columbia 
University invests significant amounts in IRWG 
from the above sources, as does Hofstra with respect 
to Women’s Studies, which their managerial 
accounting practices will reveal through discovery. 

168. The Regents and SED’s educational policies 
and funding and USDOE’s funding directly enable 
and endorse the inculcating of Feminism at 
Columbia and Hofstra. 

VII. Relief Sought 

169. Declare unconstitutional for violating the 
Establishment Clause and enjoin the State 
defendants’ policies and plans that require the 
institutionalization of Feminism in higher 
educational institutions, such as Columbia and 
Hofstra. 

170. Declare that the use of New York State and 
federal funds to aid Feminism at Columbia’s IRWG 
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and Hofstra’s Women Studies violate the 
Establishment Clause. 

171. Enjoin the State and federal defendants 
from expending governmental funds that benefit 
Feminism in higher education. 

172. Such other relief as this Court deems just 
and proper. 

173. The plaintiffs request a jury trial. 

I declare under penalty of perjury that the foregoing 
is true and correct. 

Executed on November 19, 2011 in New York, N.Y. 

/S/ 


Roy Den Hollander (RDH 1957) 
Plaintiff and attorney 
East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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09-1910-cv 

Hollander v. Institute for Research on Women & 
Gender at Columbia University 


UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT 
HAVE PRECEDENTIAL EFFECT. 
CITATION TO A SUM M ARY ORDER 
FILED ON OR AFTER JANUARY 1, 2007, 
IS PERM ITTED AND IS GOVERNED BY 
FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1 AND THIS COURT’S 
LOCAL RULE 32.1.1. WHEN CITING A SUM 
MARY ORDER IN A DOCUMENT FILED W 
ITH THIS COURT, A PARTY M UST CITE 
EITHER THE FEDERAL APPENDIX OR AN 
ELECTRONIC DATABASE (W ITH THE 
NOTATION “SUM M ARY ORDER”). A 
PARTY CITING A SUM M ARY ORDER M 
UST SERVE A COPY OF IT ON ANY PARTY 
NOT REPRESENTED BY COUNSEL. 


At a stated term of the United States Court of 
Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan Courthouse, 500 Pearl Street, in 
the City of New York, on the 16th day of April, two 
thousand ten. 
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Present: 

GUIDO CALABRESI, 
CHESTER J. STRAUB, 
Circuit Judges* 


ROY DEN HOLLANDER and WILLIAM A. NOSAL, 
on behalf of themselves and all others similarly 
situated, 


Plaintiffs-Appellants, 


INSTITUTE FOR RESEARCH ON WOMEN & 
GENDER AT COLUMBIA UNIVERSITY, SCHOOL 
OF CONTINUING EDUCATION AT COLUMBIA 
UNIVERSITY, TRUSTEES OF COLUMBIA 
UNIVERSITY IN THE CITY OF NEW YORK, also 
known as COLUMBIA UNIVERSITY, U.S. 
DEPARTMENT OF EDUCATION, RICHARD P. 
MILLS, in his individual capacity, 
COMMISSIONER RICHARD P. MILLS, NEW 
YORK STATE COMMISSIONER OF THE 
DEPARTMENT OF EDUCATION, in his official 
capacity, MARGARET SPELLINGS, U.S. 
SECRETARY OF EDUCATION, in her official 


The Honorable Robert A. Katzmann, originally assigned to 
this panel, recused himself before oral argument. The 
remaining two members of the panel, who are in agreement, 
have determined this matter. See Second Circuit Internal 
Operating Procedure E(b); 28 U.S.C. § 46(d); United States v. 
Desimone, 140 F.3d 457 (2d Cir. 1998). 
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capacity, PRESIDENT JAMES C. ROSS, 
PRESIDENT OF THE NEW YORK STATE 
HIGHER EDUCATION SERVICES CORP., in his 
official capacity, JAMES C. ROSS, in his individual 
capacity, CHANCELLOR ROBERT M. BENNETT, 
CHANCELLOR OF THE BOARD OF REGENTS, in 
his official capacity, ROBERT M. BENNETT, in his 
individual capacity, BOARD OF REGENTS OF THE 
UNIVERSITY OF THE STATE, in his or her 
individual or official capacity, 


Defendants-Appellees.** 


No. 09-1910-cv 


For Plaintiffs-Appellants: 

For Columbia University 
Defendants-Appellees: 

For Federal Defendants- 
Appellees: 


ROY DEN 

HOLLANDER, New 
York, NY 

ROBERT D. KAPLAN, 
Friedman Kaplan Seiler 
& Adelman LLP, New 
York, NY 
JEAN-DAVID 
BARNEA, Assistant 
United States Attorney 
(Ross E. Morrison, 
Assistant United States 
Attorney, of counsel), for 
Preet Bharara, United 


** The Clerk of Court is instructed to amend the official caption 
in this case to conform to the listing of the parties above. 
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States Attorney for the 
Southern District of New 
York, New York, 

For State Defendants- PATRICK J. WALSH, 

Appellees: Assistant Solicitor 

General, (Barbara D. 
Underwood, Solicitor 
General, Peter Karanjia, 
Special Counsel to the 
Solicitor General, of 
counsel), for Andrew M. 
Cuomo, Attorney General 
of the State of New York, 
New York 


Appeal from the United States District Court for 
the Southern District of New York (Kaplan, J). 

ON CONSIDERATION WHEREOF, it is 
hereby ORDERED, ADJUDGED, and DECREED 

that the order of the district court be and hereby is 

AFFIRMED. 

Plaintiff-Appellant Roy Den Hollander 1 appeals 
from the judgment of the district court dated April 
30, 2009 (Kaplan, J), adopting the Report and 
Recommendation dated April 15, 2009 by United 
States Magistrate Judge Kevin Nathaniel Fox, and 
granting defendants’ motions to dismiss for lack of 
standing. We assume the parties’ familiarity with 
the facts and specification of issues on appeal. 


1 William A. Nosal was a Class Representative when the case 
was before the district court and as of the filing of the appeal at 
bar, but has since withdrawn. 
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“The party seeking judicial review bears the 
burden of alleging facts that demonstrate its 
standing.” Green Island Power Auth. v. Fed. Energy 
Regulatory Comm’n, 577 F.3d 148, 159 (2d Cir. 2009) 
(internal quotation marks and brackets omitted). 
Plaintiff alleges that the existence of Columbia 
University’s Women’s Studies Program and the 
corresponding lack of an equivalent “Men’s Studies 
Program” inflicts harm on certain men as a class by, 
inter alia, promoting “misandry-feminism,” 
promoting feminism as a religion, and robbing men 
of an equivalent educational experience. As to the 
plaintiffs discrimination-based claims, the district 
court properly dismissed the action for lack of 
standing as to all defendants because the plaintiffs 
claims of harm amount to the kind of speculative 
harm for which courts cannot confer standing. See 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 
(1992) (stating that “the plaintiff must have suffered 
an ‘injury in fact’—an invasion of a legally protected 
interest which is (a) concrete and particularized, and 
(b) actual or imminent, not conjectural or 
hypothetical”) (internal quotation marks, citations, 
and footnote omitted); Gully v. Nat’l Credit Union 
Admin. Bd., 341 F.3d 155, 160 (2d Cir. 2003) (same). 
Nor has plaintiff made out the requirements for 
taxpayer standing for his Establishment Clause 
claim. See DeStefano v. Emergency HousingGroup, 
Inc., 247 F.3d 397, 405 (2d Cir. 2001). Thus, with no 
occasion to reach any of plaintiffs’ further arguments 
on appeal—about which we share, in any event, the 
district court’s grave doubts—we AFFIRM the 
dismissal of the action for substantially the reasons 
stated in Judge Fox’s thorough Report and 
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Recommendation as adopted by the district court. 

FOR THE COURT: CATHERINE O’HAGAN 
WOLFE, CLERK 



112a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

ROY DEN HOLLANDER, WILLIAM A. NOSAL, 


Plaintiffs, 


-against- 


INSTITUTE FOR RESEARCH ON WOMEN & 
GENDER AT COLUMBIA UNIVERSITY, SCHOOL 
OF CONTINUING EDUCATION AT COLUMBIA 
UNIVERSITY, TRUSTEES OF COLUMBIA 
UNIVERSITY IN THE CITY OF NEW YORK, U.S. 
DEPARTMENT OF EDUCATION, MARGARET 
SPELLINGS, CHANCELLOR ROBERT M. 
BENNETT, COMMISSIONER RICHARD P. MILLS, 
RICHARD P. MILLS, PRESIDENT JAMES C. 
ROSS, JAMES C. ROSS, ROBERT M. BENNETT, 
BOARD OF REGENTS OF THE UNIVERSITY OF 
NEW YORK, 


Defendants. 

X 


REPORT and RECOMMENDATION 

(LAK)(KNF) 

08 Civ. 7286 

KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 

TO THE HONORABLE LEWIS A. KAPLAN, 
UNITED STATES DISTRICT JUDGE 
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I. INTRODUCTION 

In August 2008, Roy Den Hollander (“Den 
Hollander”) and William A. Nosal 
(“Nosal”)(collectively, “the plaintiffs”), proceeding pro 
se, commenced this action, pursuant to 42 U.S.C. § 
1983 (“§ 1983”), against the Institute for Research on 
Women and Gender at Columbia University 
(“IRWG”); the School of Continuing Education at 
Columbia University (“SCE”); the Trustees of 
Columbia University in the City of New York 
(“Trustees”); the United States Department of 
Education (“USDOE”); Margaret Spellings 
(“Spellings”), the United States Secretary of 
Education, in her official capacity; the Board of 
Regents of the University of the State of New York 
(“BOR”); Robert M. Bennett (“Bennett”), the 
Chancellor of the Board of Regents, in his individual 
and official capacities; Richard P. Mills (“Mills”), the 
Commissioner of the New York State Department of 
Education, in his individual and official capacities; 
and James C. Ross (“Ross”), the President of the New 
York State Higher Education Services Corporation, 
in his individual and official capacities. The 
plaintiffs allege that: (1) USDOE and Spellings (“the 
Federal defendants”), and BOR, Bennett, Mills and 
Ross (“the State defendants”), violated the First 
Amendment’s Establishment Clause, by “aiding the 
establishment of the religion of Feminism at 
Columbia University through the University’s 
Women’s Studies program”; (2) USDOE and 
Spellings violated the Fifth Amendment’s Equal 
Protection Clause, by “aiding the intentional 
discriminatory impact against men by Columbia 
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University’s Women’s Studies program”; (3) the 
State defendants violated the Fourteenth 
Amendment’s Equal Protection Clause and Title IX 
of the Education Amendments of 1972, 20 U.S.C. § 
1681 et seq. (“Title IX”), by “fostering, supporting 
and assisting the intentional discriminatory impact 
against men by Columbia University’s Women’s 
Studies program”; and (4) “Columbia University,” 
IRWG and SCE violated the Fourteenth 
Amendment’s Equal Protection Clause, Title IX and 
New York Civil Rights Law § 40-c, by “carrying] out 
the intentional discriminatory impact against men of 
the Women’s Studies program.” 

Before the Court are the defendants’ motions to 
dismiss the plaintiffs’ amended complaint, made 
pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6). In 
their motion, IRWG, SCE and Trustees contend they 
are entitled to the relief they seek because: (1) the 
plaintiffs lack standing to sue; (2) Columbia 
University (“Columbia”) is not a “state actor,” within 
the meaning of 42 U.S.C. § 1983; and (3) the 
plaintiffs do not state an actionable claim of 
discrimination. For their part, the State defendants 
assert they are entitled to the relief they seek 
because: (1) “feminism” is not a religion, as 
contemplated by the First Amendment; (2) the ‘laws 
and regulations governing registration and funding 
of degree programs are . . . gender-neutral,” and are 
not administered in an unequal way; and (3) Title IX 
does not require Columbia to offer “men’s studies 
programs.” The Federal defendants contend they are 
entitled to the relief they seek because: (1) the 
financial assistance provided to Columbia, by the 
federal government, does not violate the 
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Establishment Clause, and IRWG’s courses are not 
“religious,” as contemplated by the Establishment 
Clause; and (2) the plaintiffs lack standing to assert 
a due process claim, against the Federal defendants. 

In opposition to the motions, the plaintiffs 
reiterate the assertions made in the amended 
complaint. In addition, the plaintiffs contend they 
possess standing, since they “allege injury to 
themselves (such injury may be indirect), [and] the 
injuries are ongoing and traceable to the defendants’ 
conduct.” 

The defendants’ motions are analyzed below. 

II. BACKGROUND 

In the amended complaint, the plaintiffs style the 
litigation a “class action,” for which the putative 
class consists of: 

ah males who were students, full or part time, at 
some point in time during the three years prior to 
the filing of this action [in August 2008] or ah 
males who currently maintain the status of 
student or alumni, or ah males who will in the 
future acquire the status of student or alumni 
and would have taken advantage of a Men’s 
Studies program had one existed by enrolling in 
the program, taking courses in the program, 
participating in the program’s networking, 
receiving support from the program, pursuing 
career and academic opportunities provide [d] by 
the program, gaining a male perspective on 
modern day issues, or furthering their 
knowledge and understanding of mankind and 
society. 
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According to the complaint, in 2007, Den Hollander 
wished to “offset the advantage of counterfeit 
scholarship provided by Women’s Studies programs, 
[by] formulating] a definite plan to attend Columbia 
as an alumnus to educate himself with scholarly 
research in Men’s Studies for use in [] lawsuits and 
general enlightenment. . . Den Hollander 

discovered Columbia had neither Men’s Studies 
course offerings nor programs of study; however, Den 
Hollander alleges he “intends to enroll in a Men’s 
Studies program the moment one is offered.” Nosal 
graduated from Columbia College in 2008, intended 
to enroll in Men’s Studies while he was a student, 
but was prevented from doing so because no such 
program existed at Columbia. Nosal “continues to 
intend to participate in a Men’s Studies program if 
one is provided.” 

The amended complaint states that the Women’s 
Studies program at Columbia, inter alia: (1) 
“instructs, trains, supports, furthers, cultivates and 
advocates strategies, and tactics for demeaning and 
abridging the rights of men”; (2) advocates “that the 
civil rights of males be diminished or eliminated”; 
and (3) “stereotype[s] males as the primary cause for 
most, if not all, the world’s ills throughout history,” 
while crediting females “with inherent goodness.” 
No allegations are made in the amended complaint 
that Nosal or Den Hollander enrolled, or attempted 
to enroll, in any Women’s Studies courses offered at 
Columbia; however, that pleading asserts the 
following: 

[t]he few Columbia University male students or 

alumni who do participate in the Women’s 

Studies program are denigrate [d], silenced, 
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ignored, chastised for being “machismo,” treated 
as second class citizens, treated as the disposable 
sex, graded more harshly, prevented from 
expressing their points of view if contrary to 
Feminist tenets, frozen out of the advantages the 
program provides to females, and [are] all around 
treated negatively and differently than females in 
the program, as though they were capitalists 
attending Moscow State University in the former 
Soviet Union. 

As a result of the defendants’ promotion of 
Columbia’s Women’s Studies program, the plaintiffs 
maintain that “members of the plaintiff class [are 
denied] the opportunity to take Men’s Studies 
courses that will prepare and assist them for dealing 
with, defending against, and fighting the anti-male 
climate that is pervasive in America today.”In 

addition, the plaintiffs allege that, “[b]ecause of the 
defendants’ policies and practices [,] in advocating 
and furthering Feminism and training Feminist 

‘storm-troopers’ through the Women’s Studies 

program at Columbia University, the plaintiffs face 
obstacles to educational access and career 
opportunities solely as the result of an accident of 
nature that made them men.” 

The plaintiffs contend a Men’s Studies program 
would, inter alia: (1) “use[] facts rather than 
propaganda to describe the truth about the 

differences and similarities of the sexes”; (2) train[] 
males to recognize and handle the power females 
often use to manipulate them, such as the male- 
paralyzing power of beauty, sexual power, verbal 
skills, victim power, and the male biological instinct 
to protect females at the price of harm to himself’; 
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(3) offer[] both a factual perspective and solutions for 
the problems unique to fathers,” including the 
“transformation of their marriages into alimony 
payments,” the “alienation of their children by ex- 
wives” and the “connivance of domestic relations 
courts with Feminist groups to violate their rights”; 

(4) “counter [] the historic belief in America . . . that 
females have a cart blanche to do whatever they 
want regardless of ethics or law”; (5) “expose[] the 
self-serving, schizoid paradigm of Feminist doctrine 
that females are strong and independent when they 
want something, but victims when they violate the 
law”; and (6) “counter[] the training in Women’s 
Studies that sends forth Feminists to pervert 
American ideals, ignore the rule of law, selectively 
enforce the Constitution, and destroy men with 
impunity.” 

The plaintiffs request declaratory and injunctive 
relief, as well as nominal damages. Specifically, the 
plaintiffs request that the defendants be enjoined 
from providing further support to “Women’s Studies 
programs such as the one at Columbia University,” 
that the court declare the defendants have violated 
the plaintiffs’ rights, as alleged in the amended 
complaint, and “level the playing field by either 
instituting a Men’s Studies program or eliminating 
the Women’s Studies program at Columbia 
University. . . .” 

III. DISCUSSION 

“A court presented with a motion to dismiss 
under both Rule 12(b)(1) and 12(b)(6) must decide 
the jurisdictional question first because a 
disposition of a Rule 12(b)(6) motion is a decision on 
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the merits, and therefore, an exercise of 
jurisdiction.” Adamu v. Pfizer. Inc., 399 F. Supp. 2d 
495, 500 (S.D.N.Y. 2005) (internal quotations and 
citations omitted). 

An action may be dismissed pursuant to Fed. R. 
Civ. P. 12(b)(1), for lack of subject matter 
jurisdiction, “when [a] district court lacks the 
statutory or constitutional power to adjudicate it.” 
Makarova v. United States . 201 F.3d 110, 113 (2d 
Cir. 2000). In determining a motion made pursuant 
to Fed. R. Civ. P. 12(b)(1), a “court must take all 
facts alleged in the complaint as true and draw all 
reasonable inferences in favor of [the] plaintiff.” 
Raila v. United States , 355 F.3d 118, 119 (2d Cir. 
2004). The plaintiff bears the burden of showing, by 
a preponderance of the evidence, that subject matter 
jurisdiction exists. See Makarova. 201 F.3d at 113. 
Where, as here, a plaintiff(s) is proceeding pro se, 
the Court must construe the complaint liberally and 
“interpret [it] to raise the strongest arguments it 
suggests.” Abbas v. Dixon, 480 F.3d 636, 639 (2d 
Cir. 2007). 

Standing 

Article III of the United States Constitution 
“restricts federal courts to deciding ‘Cases’ and 
‘Controversies’ and thus imposes what the Supreme 
Court has described as the ‘irreducible constitutional 
minimum of standing,’ —injury-in-fact, causation, 
and redressability.” Baur v. Veneman , 352 F.3d 625, 
631-32 (2d Cir. 2003) (quoting Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 2136 
[1992]). “[An] injury-in-fact, [] is a concrete and 
particularized harm to a legally protected interest.” 
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W.R. Huff Asset Mgmt. Co., LLC v. DeLoitte & 
Touche. LLP. 549 F.3d 100, 106-07 (2d Cir. 2008) 
(internal citations, emphasis, and quotations 
omitted). “[C]ausation [is established by showing] a 
fairly traceable connection between the asserted 
injury-in-fact and the alleged actions of the 
defendant.” Id, “[R]edressability [is] a non- 
speculative likelihood that the injury can be 
remedied by the requested relief.” Id In a 
circumstance such as this, where some, but not all, 
defendants in an action move to dismiss a complaint 
for lack of standing, “the Court must consider 
whether [the] plaintiff has standing sua sponte” as to 
all defendants. Ocean View Capital, Inc, v. 
Sumitomo Corp. of Am., No. 98 Civ. 4067, 1999 WL 
1201701, at *8, 1999 U.S. Dist. LEXIS 19194, at *23 
Dec. 15, 1999); see also Evac, LLC v. Pataki, 89 F. 
Supp. 2d 250, 261 n.4 (N.D.N.Y. 2000) (“Standing is 
an element of subject matter jurisdiction that the 
Court is required to raise sua sponte . . . . [and, 
therefore,] [b]ecause [the plaintiff] lacks standing . . . 

, the Court must dismiss [the plaintiffs] claims 
against all Defendants rather than only the moving 
Defendants . . . .”). 

I. Injury in Fact 

An “injury in fact” involves “an invasion of a 
legally protected interest that is (a) concrete and 
particularized and (b) actual or imminent, rather 
than conjectural or hypothetical.” Gully v Natl 
Credit Union Admin. Bd. , 341 F.3d 155, 160 (2d Cir. 
2003). To establish an “injury in fact,” a plaintiff 
must show that he has “suffered ‘a distinct and 
palpable injury to himself,”’ and such an injury must 
normally be one “peculiar to [the plaintiff] or to a 
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distinct group of which he is a part, rather than one 
‘shared in substantially equal measure by all or a 
large class of citizens.’” Gladstone, Realtors v. 
Village of Bellwood, 441 U.S. 91, 100, 99 S. Ct. 1601, 
1608 (1979) (quoting Warth v. Seldin, 422 U.S. 490, 
499, 501, 95 S. Ct. 2197, 2205-06 [1975]). The 
plaintiff must establish that he “has sustained or is 
immediately in danger of sustaining some direct 
injury . . . [that] must be both real and immediate.” 
City of Los Angeles v. Lyons. 461 U.S. 95, 101-02, 
103 S. Ct. 1660, 1665 (1983) (internal quotations and 
citations omitted). “Allegations of a subjective ‘chill’ 
are not an adequate substitute for a claim of specific 
present objective harm or a threat of specific future 
harm. . . .” Laird v. Tatum . 408 U.S. 1, 13-14, 92 S. 
Ct. 2318, 2325-26 (1972). 

The amended complaint alleges the plaintiffs 
have been harmed by: (1) the existence of the 
Women’s Studies program at Columbia, as it 
discriminates against male students and causes 
harm to males by propagating negative information 
regarding males; and (2) the absence of a Men’s 
Studies program at Columbia that would focus on 
issues relevant to males and “counter” the 
information taught through Columbia’s Women’s 
Studies program. 

The plaintiffs’ alleged injury, which is 
purportedly based upon the content of, or the 
discriminatory impact flowing from, the Women’s 
Studies program at Columbia, is not an “injury in 
fact,” since the plaintiffs do not allege they enrolled 
in a Women’s Studies course(s) at Columbia that 
caused them to suffer a direct injury occasioned by 
firsthand exposure to the content of the Women’s 
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Studies course(s), or that they were discriminated 
against, by being denied the opportunity to 
participate in Columbia’s Women’s Studies program. 
See , e.g., Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 
167, 92 S. Ct. 1965, 1968 (1972)(finding that the 
plaintiff lacked standing to challenge the Moose 
Lodge’s racially discriminatory membership policy, 
because he never applied for membership). At most, 
the “injurjf’ suffered by the plaintiffs, attributed by 
them to the existence of Columbia’s Women’s Studies 
program, is no more than a “subjective ‘chill,’” and 
not an “objective harm.” Such an “injury’ is not an 
“injury in fact.” Laird, 408 U.S. at 13-14, 92 S. Ct. at 
2325-26. Consequently, exercising judicial authority 
over this case would “convert the judicial process 
into no more than a vehicle for the vindication of the 
value interests of concerned bystanders,” and would 
ignore “a due regard for the autonomy of those 
persons likely to be most directly affected by a 
judicial order.” Valley Forge ChristianCollege v. 
Americans United for Separation of Church and 
State . 454 U.S. 464, 473, 102 S. Ct. 752, 759 (1982) 
(internal quotations and citations omitted). 

To the extent the plaintiffs allege injury based 
upon the absence of a Men’s Studies program at 
Columbia, their injury is not “concrete and 
particularized”; rather, it is “conjectural or 
hypothetical.” See Gully, 341 F.3d at 160. 

Although the plaintiffs style this litigation a 
“class action,” this designation “adds nothing to the 
standing inquiry, since the named plaintiffs ‘must 
allege and show that they personally have been 
injured, not that injury has been suffered by other, 
unidentified members of the class to which they 
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belong and which they purport to represent.’” Doe v. 
Blum, 729 F.2d 186, 190 n.4 (2d Cir. 1984)(quoting 
Warth, 422 U.S. at 502, 95. S. Ct. at 2207). 

IV. RECOMMENDATION 

For the reasons set forth above, the defendants' 
motions to dismiss the amended complaint, Docket 
Entry Nos. 21, 23, and 25, should be granted. 

V. FILING OF OBJECTIONS TO THIS 
REPORT AND RECOMMENDATION 

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) 
of the Federal Rules of Civil Procedure, the parties 
shall have ten (10) days from service ofthis Report 
to file written objections. See also Fed. R. Civ. P. 6. 
Such objections, and any responses to objections, 
shall be filed with the Clerk of Court, with courtesy 
copies delivered to the chambers of the Honorable 
Lewis A. Kaplan, 500 Pearl Street, Room 1310, New 
York, New York, 10007, and to the chambers of the 
undersigned, 40 Foley Square, Room 540, New 
York, New York, 10007. Any requests for an 
extension oftime for filing objections must be 
directed to Judge Kaplan. FAILURE TO FILE 
OBJECTIONS WITHIN TEN (10) DAYS WILL 
RESULT IN A WANER OF OBJECTIONS AND 
WILL PRECLUDE APPELLATE REVIEW. See 
Thomas v. Am, 474 U.S. 140 (1985); IUE AFL-CIO 
Pension Fund v. Herrmann, 9 F.3d 1049, 1054 (2d 
Cir. 1993); Frank v. Johnson . 968 F.2d 298, 300 (2d 
Cir. 1992); Wesolek v. Canadair Ltd. . 838 F.2d 55, 
57-59 (2d Cir. 1988); McCarthy v. Manson, 714 
F.2d 234, 237-38 (2d Cir. 1983). 
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Dated: New York, New York 
April 15, 2009 

Respectfully submitted: 

KEVIN NATHANIEL FOX 

UNITED STATES MAGISTRATE JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

ROY DEN HOLLANDER, et ano., 

Plaintiffs, 

-against- 

INSTITUTE FOR RESEARCH ON WOMEN & 
GENDER AT COLUMBIA UNIVERSITY, et al., 

Defendants. 

X 


08 Civ. 7286 (LAK) 

ORDER 

LEWIS A. KAPLAN, District Judge. 

Plaintiffs object to the report and 
recommendation of Magistrate Judge Kevin 
Nathaniel Fox, which recommended the 
dismissal of this action for lack of standing. 
Having reviewed the amended complaint, the 
report and recommendation, and plaintiffs' 
objections, I have concluded that there was no 
error and that the action should be and hereby is 
dismissed for lack of standing. I write only to 
address a few points raised by the objections. 
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First, plaintiffs contend that the Magistrate 
Judge should have recused himself because he 
is an alumnus of Columbia University. As an 
initial matter, plaintiffs were obliged to raise 
any such objection at the earliest possible 
moment, 1 but there has been no showing that 
they did so, as they have not disclosed when 
they learned the fact upon which they rely. The 
point therefore has been waived. Even if that 
were not the case, however, recusal would have 
been warranted only if "an objective, 
disinterested observer fully informed of the 
underlying facts [would] entertain significant 
doubt that justice would be done absent 
recusal." 2 I am satisfied that a disinterested 
observer fully informed of the fact that the 
Magistrate Judge once attended Columbia 
University would not entertain significant doubt 
that justice would be done here. In any case, as it 
is my obligation to review the decision on this 
motion de novo, any failure to recuse by the 
Magistrate Judge would have been harmless. 

Second, plaintiffs argue that the Magistrate 
Judge erred in believing that the action is brought 
prose. In fact, Roy Den Hollander is both the 
attorney of record for the plaintiffs and a plaintiff 


1 See, e.g.,Apple v. Jewish Hosp. and Medical Center, 829 F.2d 
326, 333 (2d Cir.I987) ("It is well-settled that a party must 
raise its claim of a district court's disqualification at the 
earliest possible moment after obtaining knowledge of facts 
demonstrating the basis for such a claim."). 

2 In reAguinda, 241 F.3d 194,201 (2d Cir.2001) (quoting United 
States v. Lovaglia, 954 F.2d 811, 815 (2d Cir.1992) (internal 
quotation marks omitted)). 
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himself. Thus, as a purely technical matter, it 
might be said that the action is not brought prose 
insofar as it is brought on the second plaintiff 
although it undeniably is brought prose to the 
extent that Mr. Hollander represents himself as a 
party plaintiff. But plaintiffs' argument betrays a 
remarkable instinct for the capillaries. By 
characterizing the case as having been brought 
prose, the Magistrate Judge gave the plaintiffs the 
benefit of the greater liberality afforded to pro se 
litigants and thus afforded them a benefit to 
which at least the second plaintiff and possibly 
also Mr. Hollander, who is a member of the Bar, 
were not entitled. Certainly neither plaintiff was 
prejudiced by any error that might have been 
committed in their favor. At the end of the day, 
moreover, the result here would be the same 
regardless of whether the plaintiffs or either of 
them is proceeding pro se. 

Finally, although the Magistrate Judge did not 
reach the merits, it bears noting that plaintiffs' 
central claim is that feminism is a religion and that 
alleged federal and state approval of or aid to 
Columbia's Institute for Research on Women & 
Gender therefore constitute a violation of the 
Establishment Clause ofthe First Amendment. 
Feminism is no more a religion than physics, and at 
least the core of the complaint therefore is 
frivolous. 

I have considered plaintiffs' other objections 
and concluded that they lack merit. 

Accordingly, the motions to dismiss all are 
granted and the case dismissed for lack of 
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standing. The Establishment Clause claims are 
dismissed also on the alternative ground that they 
are absurd and utterly without merit. The Clerk 
shall enter final judgment of dismissal and 
terminate all open motions. 

SO ORDERED. 
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Roy Den Hollander, 
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individual capacities; Chancellor of the Board of 
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capacity; U.S. Department of Education; and U.S. 
Secretary of Education, Arne Duncan, in his official 
capacity; 

Defendants. 
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Transcription of oral argument before the U.S. 
Court of Appeals for the Second Circuit in Den 
Hollander v. Inst, for Research on Women & 
Gender at Columbia University, 372 Fed. App’x. 
140 (2d Cir. 2010), which occurred on April 8, 
2010 before Judges CALABRESI and STRAUB. 

Judge Calabresi: 

Good morning. We will hear Hollander vs 
Institute of Research et al. Judge Katzman is 
recused in this case. Under the rules we are 
permitted to hear it. 

Den Hollander: 

Good morning your honors my name is Roy Den 
Hollander. I am the class representative and the 
attorney for the punitive plaintive class. Behind me 
is Chairman of Foundation for Male Studies. If this 
case continues, he will be joining as another class 
representative. 

This case, I think the key issue here, is that it 
opposed the use of tax dollars for supporting the new 
age religion of post-modern feminism, or some may 
call it ideological feminism. 

The district court characterized the central claim 
in this case, or the “court claim” of this case, as the 
violation of the Establishment Clause. Since I, the 
class representative, did not have standing, that was 
the finding of the court, I did not have standing to 
oppose the use of taxpayer funds to support post¬ 
modern feminism. 
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Judge Calabresi: 

Did you in the trial court make a statement of a 
taxpayer standing for an Establishment case? 

Den Hollander: 

No I did not, your honor. 

The lower court made, I wouldn’t call it a fact 
finding, I would call it more of a decree, that 
feminism is as much as a religion as physics and 
that the allegation of feminism as a religion was 
“absurd and utterly without merit.” 

Judge Calabresi: 

That wasn’t my question. My question was did 
you in your complaint allege taxpayer standing to 
challenge an establishment of religion under Flastl 
Did you make that claim of standing? 

Den Hollander: 

In my complaint was an Establishment Clause 
claim, and I stated that I was a resident in 
Manhattan. I think when you read complaints for 
standing purposes, you are supposed to draw, or 
should draw, inferences in favor the complaint. I 
think the fact that I had an Establishment Clause 
claim in the complaint, that it was clear I was 
alleging feminism as a religion, that I am a resident 
of Manhattan, I think the inference is a reasonable 
one that I am a taxpayer and when the court then... 

Judge Calabresi: 

How do I know that, if you didn’t... 
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Den Hollander: 

Is there anybody who has been admitted to this 
court who is a lawyer, who is a resident of 
Manhattan, who doesn’t have taxpayer status. It’s 
taxpayer status your honor. 

Judge Calabresi: 

I don’t know, I don’t know. I am just curious. 

Den Hollander: 

No. That is as close, that is close I got it. If the 
court decides to dismiss on the fact that I didn’t go 
into specific detail, that I am assuming alleging 
standing on taxpayer status, then I obviously, I 
would request a remand in which I am allowed to 
basically, to put in that sentence. That is all that it 
would be a sentence: I am a taxpayer in New York 
and the federal government. 

Judge Calabresi: 

Generally taxpayers do not have standing to 
bring claims. They do have standing to bring limited 
time, limiting Flasts do have standing to bring 
claims with respect to Establishment that has been. 

Now in bringing such a claim, does one have to 
have a plausible Establishment claim, or can one 
just come in as a taxpayer and say Establishment 
and then get standing? 

Den Hollander: 

I think it would depend upon whether you are 
looking at standing. So that is 12(b)(1). I don’t 
believe the plausible standard that applies to 
12(b)(6) applies to 12(b)(1). So I believe all that is 
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necessary under the 12(b)(1) standing, which is what 
was district court dismissed on, is the allegation, is 
that you are bringing in an Establishment Clause. 
They didn’t you go into the requirements of 
[taxpayer] standing and the require... 

Judge Calabresi: 

We have any number, in any number of cases in 
order for someone to make a claim to get, they have 
to have a claim that is plausible on it. See, I am not 
reaching, I am not talking about the whole other set 
of claims that you are making with respect to 
Women’s Studies. 

I am just asking about standing, taxpayer 
standing as against individual standing with respect 
to Establishment. Whether a person can create 
jurisdiction simply, by using the words 
Establishment and taxpayer, or whether you need 
something. And my problem is that we have the 
Allen case in this circuit, which suggests that what 
is a religion is fairly narrowly defined for 
Establishment purposes. 

Den Hollander: 

Could I just address the Allen case? 

In the Allen case, which was a criminal case, the 
court did not make a finding of “nuclearism” as a 
religion. The court dismissed that case based upon 
the fact that the statute, which was destruction of 
government property, did not aid religion. In other 
words, so was the aiding, if you look at the Lemon 
test, it was which was the aiding of religion. That 
was the court’s decision in U.S. v. Allen. It was not 
that “nuclearism” reached the level of being a 
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religion as defined by the earlier Supreme Court 
cases Seeger and Welch. 

Now if you go in and you just make a conclusory 
statement that, if I went in as a conclusory 
statement that feminism is a religion, that is not 
enough. For standing purposes, you have to come up 
with some basic allegations of basic facts. 

You look at the amended complaint, and I believe 
in its pages 13 through 15, there’s plenty of 
allegations of basic facts. And you then assume those 
allegations true and the inferences of feminism are 
religion. But once again, this is all allegation. And 
there’s been no facts yet in this case despite what the 
lower court said. 

That’s one of my main arguments here, that the 
lower court made a finding of fact on a 12(b)(1) 
dismissal motion. There is no evidence, there is no 
judicial notice. And then, after making that finding 
of fact that feminism was not a religion, it then went 
on to use the backup of the 12(b)(6), which I couldn’t 
understand because if the court didn’t have 
jurisdiction under 12(b)(1), how could it make a 
12(b)(6) finding. Now you can do that, but I don’t 
think the district court can do it. 

Judge Calabresi: 

Thank you, you reserved 2 minutes. 

Den Hollander: 

Yes I did thank you. 

Judge Calabresi: 

We will hear from a variety of other people. 
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Columbia University’s Attorney: 

May it please the court that the complaint 
against Columbia University obviously is not an 
Establishment Clause claim but that the claim that 
the teaching of women’s studies constitutes sex 
discrimination. 

The dismissal of the complaint was appropriate 
both because the plaintiff lacks standing and also 
because he failed to state a claim for relief with 
respect to standing. 

The plaintiff has not alleged any injury. In fact 
the simple and essential point here is that he never 
took any Women’s Studies class, so whatever harm 
might be inflicted in such a class was not inflicted on 
him. As to this plaintiff, the concrete and 
particularized harm that would confer standing 
simply is not present. 

The plaintiff also complained of some kind of 
anti-male animus that emanates across the 
university as a result of the teaching of Women’s 
Studies. But that is precisely the non-specific and 
non-particularized harm that would not confer 
standing. 

He also complains that there are no classes 
denominated Men’s Studies. But again, there is no 
concrete allegation of injury to him. He is not 
alleging any job any degree or any other opportunity 
that he didn’t receive. A11 he is alleging is that 
nobody at Columbia is teaching what he wants to 
hear: that America is truly a matriarchy, that men 
are at risk of paternity fraud, and so on. That is not 
an injury that would confer standing with respect to 
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the failure to state a claim. 

Clearly men are not excluded from Women’s 
Studies courses, and there are no fact allegations in 
the complaint suggesting that men who do take such 
courses are treated any differently than women. 

The plaintiff alleges that if Women’s Studies is to 
be taught at all, it is necessary that there be some 
Men’s Studies curriculum. But even putting aside 
the fact that there are thousands and thousands of 
courses at Columbia that do deal with the issues 
relevant to men and that are taught by men, there’s 
simply no legal requirement that each course or 
department be offset by some contrasting or opposite 
course or department. An African studies 
department for example does not require a white 
studies department. 

The complaint in the case really is not a 
allegation of any kind of discriminatory conduct. It is 
an attack on a body of ideas, and that does not state 
a claim for discrimination. 

Finally, if I may, I think it is important to my 
client to mention the First Amendment implications 
of this case. The plaintiff asked the district court to 
make a judgment with respect to the validity and 
legitimacy of ideas. He asked for judicial finding 
that even teaching Women’s Studies is 
discriminatory, and for an order that would either 
ban the teaching of Women’s Studies or mandate a 
contrary curriculum. 

The Supreme Court has recognized the right of 
academic freedom that derives from the First 
Amendment and a judicial determination of which 
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ideas are permissible and which impermissible of 
what may be taught and what may not be taught 
and what must be taught would strike at the very 
heart of that freedom. Thank you. 

U.S. Attorney: 

Good afternoon, your honors,. 

May it may please the court, Jean-David Barnea 
from the U.S. Attorney’s office for the U.S. 
Department of Education. 

The district court properly dismissed the 
plaintiffs constitutional claims against the federal 
defendants as frivolous and for lack of standing. As 
to the Establishment Clause claim, the most obvious 
reason why the district court dismissed the case was 
because feminism is not a religion based on it’s 
common sense abilities to review the allegations 
complaint under Twombly and Iqbal while.... 

Judge Calabresi: 

Let me explore that a moment. 

We can’t decide the merits under Justice Scalia’s 
opinions and Steele I believe without first deciding 
whether there is standing. So how do we decide 
standing with respect to an Establishment claim 
without looking at the merits, you are saying, of 
whether feminism is a establishment of religion. Or 
do we look to whether a plausible, that is he has to 
allege a plausible religion in order to get into 
taxpayer standing. 

U.S. Attorney: 

Your honor, in the federal government’s brief, we 
did not contest that plaintiff had taxpayer standing 
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to bring his Establishment Clause claim. I haven’t 
researched this extensively for this case... 

Judge Calabresi: 

Well, I know you haven’t, but that’s a problem 
that you didn’t do that because that’s the first 
question, that’s a question of jurisdiction. The 
Supreme Court tells us that we have to look at that 
question first. So it is ah very well for the 
government to say we don’t need to worry about 
whether you have standing or not, we don’t fight it. 
We will give him standing and then get to the 
merits, but we can’t do that. We have to decide 
whether there is standing. 

U.S. Attorney: 

Well your honor in the govern... 

Judge Calabresi: 

Is it the position of the United States government 
that despite the fact there is no allegation that this 
individual is a taxpayer; he nevertheless satisfies 
the requirement of class and his progeny—that’s 
extraordinary. 

U.S. Attorney: 

Well, your honor, I believe there is case law that 
doesn’t... 

Judge Calabresi: 

And furthermore I take it, it is the position of the 
United State government that an Establishment 
Clause challenge by a taxpayer status need not 
recite all the statutes, which you then add in your 
brief over two or three pages, but that they need not 
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be set forth in the complaint. Do you realize the 
enormity of that? 

Based on that position and that concession, 
taxpayer status is granted to anyone based upon 
whatever it is they want to say in some general 
fashion, and that the cases are meaningless. 

U.S. Attorney: 

Your honor this complaint was filed pro se and so 
the government believe... 

Judge Calabresi: 

I don’t care if it was filed pro se. 

We have to decide jurisdiction and you’re 
standing here and telling us that somebody can come 
in and get taxpayer standing with no allegations of 
any sort and that we as a court have jurisdiction to 
decide the merit. Somebody comes in and says 
bananas are a religion, therefore, I was injured in 
something or other, and I have standing as a 
taxpayer to claim that that some wrong was done. 
That’s just what you conceded. 

U.S. Attorney: 

Well, your honor, that’s what the ability of a 
court to dismiss for frivolousness. 

Judge Calabresi: 

I’m sorry. 

U.S. Attorney: 

That those kinds of allegations are properly 
dismissed as frivolous. But once a person who 
appears to be a taxpayer from the face of the 
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complaint raises an Establishment Clause claim, it 
doesn’t appear that the proper basis for dismissal is 
lack of standing... 

Judge Calabresi: 

The bottom line nevertheless is he does not have 
to say he is a taxpayer according to you, and he does 
not have to set forth the federal statutes which are 
part of the Flast analysis. 

U.S. Attorney: 

If he is a pro se plaintiff, the court can sort of 
read those into his complaint for him. 

Judge Calabresi: 

Can read anything? Ok thank you. 

New York State Attorney: 

Good morning may it please the court my name is 
Patrick Walsh on behalf of the state defendants 

Judge Calabresi: 

Good to see you again Mr. Walsh. 

New York State Attorney: 

Thank you your honor. 

With respect to the taxpayer standing question, I 
think the Supreme Court’s decision in Hein as well 
as this court’s decision in Altman makes it clear that 
this is exactly the type of case for which taxpayer 
standing should not be expanded. And I’ll note that 
in the plurality decision in Hein, two of the justices 
that signed the decision were of the opinion that 
they were in effect overruling Flast. Now... 
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Judge Calabresi: 

Only two. 

New York State Attorney: 

I understand but I just... 

Judge Calabresi: 

That’s not enough to undercut our cases, I mean 
our cases stand unless the Supreme Court does away 
with them. 

New York State Attorney: 

I understand your honor. I am only underscoring 
the point that the court and this court has long 
believed that Flast is a very narrow exception. So 
certainly the notion that you can simply allege 
whether it be plausible or implausible in 
Establishment Clause claim. 

Judge Calabresi: 

Is your argument that in an establishment clause 
claim, the assertion that it is an establishment has 
to be plausible in order to create taxpayer standing? 

New York State Attorney: 

Yes your honor, I think it is built into the second 
requirement of Flast itself. 

Judge Calabresi: 

And do you also say that a taxpayer has to assert 
that he is a taxpayer and assert the various things 
that Flast statutes and so on requires? 

New York State Attorney: 

I do your honor. 
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We defended the taxpayer standing question on 
the merits of taxpayer standing in deference to the 
fact that it might be possible to read into the 
complaint. But I do agree with the court that 
ordinarily it should be alleged explicitly. So I am in 
complete agreement. So I don’t think there is 
taxpayer standing here. 

There’s no plausible allegation due to the Allen 
case that there’s actually a religion of feminism. On 
that basis, as the court noted, there has to be a 
limitation within taxpayer standing and 
establishment clause cases based on plausibility of 
your alleged infringement. That hasn’t been satisfied 
here. 

In my brief time remaining unless the court has 
further issues with regard to standing, I’ll note that 
even if there were standing in this case and even if 
feminism were a religion, none of the state’s 
religious neutral secular activity amounts to a 
violation of the Establishment Clause. The granting 
of what’s colloquial known as Bundy aid based on 
the number of degrees is completely neutral with 
regard to religion substance of class content et al. 
Similarly, the approval of degree programs is done 
on the basis of secular criteria the ... 

Judge Straub: 

But your friend here alleges ad nauseam the 
involvement of the state in setting forth absolute and 
strictly defined feminism requirements, and he’s 
attacking feminism as a religion, and he says you 
are responsible for requiring it. 
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New York State Attorney: 

Well I think the only allegation he makes that 
ties the state to requiring women’s studies at 
Columbia is his claim that a 1993 Regent’s report, 
which in very general terms, calls for in essence 
diversity and opportunity within education amounts 
to the state requiring feminism in the form of 
women’s studies program at Columbia. 

I see no link whatsoever between that 1993 
Regents report and any academic decisions made by 
universities within the state system. Certainly 
nothing in the Regents report, nothing in any 
statute, regulation or state policy explicitly or 
implicitly requires the establishment of women’s 
studies programs at universities. 

Den Hollander: 

Just in the last part by Attorney Walsh 

First of all, Hein specifically said it was not 
overruling Flast. 

Second, if you look at that 1990, it’s the 1990 
Equity for Women’s Report, it is the policy statement 
by the Regents. The Regents are the legislature. 
They decide what goes on in higher education. If you 
look through it it’s very specific. I am not going to 
bother reading it through because you have the sites 
to it in the complaint. 

It’s very specific, such things as change in 
thought patterns to female friendly strategies. 

Back to, I think this is very interesting, whether 
the allegations in the complaint have to be plausible, 
I think the allegations for standing in a complaint 
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are generally accepted as true and then reasonable 
inferences are made from then. I believe that as far 
as the fact that I brought an Establishment Clause 
action, I believe the complaint complies to that. 

Did I specifically say that I was a taxpayer in 
that complaint, no I did not. Then I would request 
the court to send me back to the district court, so I 
can add that one sentence... 

Judge Straub: 

How many times did you amend? 

Den Hollander: 

Once. 

Judge Straub: 

Once, so did you ask for a further amendment? 
Den Hollander: 

No it was as of right as I recall. 

Judge Straub: 

No, one amendment you have is of right. 

Den Hollander: 

That was the amendment I did. 

Judge Straub: 

Did you ask you a further amendment after the 
court said there was no standing? 

Den Hollander: 

No at that point, the moment that I learned 
about the standing was the decision of the court. I 
was thinking of 59(e) reconsideration but... 
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Judge Straub: 

But did you ask? 

Den Hollander: 

No, I did not your honor. 

Judge Straub: 

Yes, but you first had the Magistrate judge’s 
report. 

Den Hollander: 

That’s correct your honor 
Judge Straub: 

You objected to that but you didn’t ask therein to 
leave to amend should the district court hold against 
you. 

Den Hollander: 

No I did not I objected to... 

Judge Straub: 

The second time after he did hold against, you 
didn’t come back and say give me a chance to amend. 

Den Hollander: 

That’s correct your honor may I clarify? 
Magistrate’s report didn’t touch... 

Judge Straub: 

Are you a lawyer, are you? 

Den Hollander: 

I am your honor. 

The magistrate report did not touch upon the 
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Establishment Clause. In my objections, I 
specifically objected that the magistrate’s report did 
not address the Establishment Clause claims. The 
first time the establishment clause claims were 
addressed by the lower court were addressed by the 
district judge in his decision. 

Judge Straub: 

Wasn’t there one case that you brought where 
you were denied leave to amend? 

Den Hollander: 

Not that I am aware of but there... 

Judge Calabresi: 

Why should the magistrate judge have addressed 
the Establishment Clause if you didn’t allege that 
you were a taxpayer? 

Den Hollander: 

I would normally think that when a judge... 

Judge Calabresi: 

No, I mean if it is necessary to Establishment 
Clause to be a taxpayer and you didn’t make that 
allegation. Why should the magistrate have 
discussed it. Then given he didn’t discuss it for that 
reason, you could have asked for an amendment so 
that it would have to be. 

Den Hollander: 

No, had the magistrate put in that he was 
dismissing it because I did not allege that I was a 
taxpayer, that I did not specifically put those words 
in there, then of course I’d request an amendment. 



147a 


Obviously and once again, you can’t read what a 
judge’s mind says. 

But I think this is kind of interesting in that you 
may end up taking the plausibility standard for the 
12(b)(6), which is Ashcroft v. Iqbal and applying it to 
standing, which my understanding has not yet been 
done in order to determine whether a complaint 
satisfies a requirement. 

Judge Calabresi: 

Thank you very much I have enjoyed hearing 
from all of you and we stand adjourned. 
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QUESTIONS PRESENTED 

Men’s rights attorney, petitioner Roy Den 
Hollander (“Den Hollander”), brought four class 
action lawsuits challenging discrimination against 
men by the federal and state governments. The 
Court of Appeals for the Second Circuit used 
Summary Orders in three of the four cases to quickly 
rid the federal courts of men who believed that “in 
times of repression, when interests with powerful 
spokes [persons] generate symbolic pogroms against 
nonconformists, the federal judiciary . . . has special 
responsibilities to prevent an erosion of the 
individual’s constitutional rights.” Younger v. Harris, 
401 U.S. 37, 58 (1971)(Douglas, J. dissenting). 

The latest Summary Order threatens Den 
Hollander with sanctions if he represents two men or 
anyone who dares bring a new action challenging 
federal and New York State enforcement of the belief 
system Feminism in higher education—a belief 
system that has all the earmarks of religion as that 
term has been used by the U.S. Supreme Court and 
various courts of appeals. 

1. Should the Court of Appeals for the 
Second Circuit rescind its threat that when attorney 
Den Hollander again involves himself in a case 
alleging that Feminism is a religion, he will be 
sanctioned under Fed. R. Civ. P. 11, which may 
include a fine, suspension from the practice of law, 
or disbarment? 

2. Should the Court of Appeals for the 
Second Circuit refrain from abusing its power by 
relying on the historically discredited authoritarian 



prerogative of arbitrary rule in dismissing men’s 
rights cases through Summary Orders? 

3. When the rights of men are violated by 
government giving preferential treatment to women, 
should the federal courts of these United States, 
such as those of the Second Circuit, be compelled to 
protect the constitutional rights and liberties of the 
minority—men, by making decisions in accordance 
with the U.S. Constitution instead of the invidiously 
discriminatory, anti-male belief system Feminism? 
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PETITION FOR A WRIT OF MANDAMUS OR 
PROHIBITION 

OPINIONS BELOW 

The summary order of the United States 
Court of Appeals for the Second Circuit (App. la) is 
not published but is available at Den Hollander v. 
Members of the Bd. of Regents of the Univ. of the 
State of N.Y., 2013 U.S. App. LEXIS 7368 (2d Cir. 
April 10, 2013). 1 

The Second Circuit affirmed the October 31, 
2011 order of the United States District Court for 
the Southern District of New York (App. 44a), which 
is not published but is available at Den Hollander v. 
Members of the Bd. of Regents of the Univ. of the 
State of N.Y., 2011 U.S. Dist. LEXIS 125593, 
(S.D.N.Y. October 31, 2011). 

The Second Circuit also affirmed the district 
court’s memorandum order of May 21, 2012, which 
incorporated certain sections of defendants’ 
memoranda of law. The memorandum order is not 
published and not available on Lexis or Westlaw but 
is printed along with the incorporated sections in the 
Appendix at 52a. 

JURISDICTION 

The Second Circuit entered judgment on April 
10, 2013. This Court has jurisdiction under 28 U.S.C. 


1 The petitioner’s last name consists of two words, “Den 
Hollander,” since he is of Dutch ancestry. Petitioner has 
repeatedly tried to correct opposing attorneys, judges, and the 
courts to use both words instead of just “Hollander”— 
sometimes with success, often times not. In this petition, the 
petitioner uses his correct surname. 
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§ 1651(a). The issuance of a writ of mandamus or 
prohibition to an inferior court is an exercise of 
appellate jurisdiction. In re Winn, 213 U.S. 458, 465- 
466 (1909). 

The district court had jurisdiction under 28 
U.S.C. § 1331, and the Court of Appeals had 
jurisdiction under 28 U.S.C. § 1291. 

CONSTITUTIONAL PROVISIONS INVOLVED 

First Amendment to the U.S. Constitution: 
The Government shall not abridge “the right of the 
people ... to petition the Government for a redress 
of grievances.” 

STATEMENT OF THE CASE 

Petitioner Den Hollander attempted with four 
lawsuits to find justice for the rights of men in the 
federal judiciary but failed because the courts have 
become ideologically corrupted by ruling in 
accordance with the invidiously discriminatory belief 
system Feminism rather than the Constitution. 

Each case challenged the deprivation of the 
rights of men by government giving preferential 
treatment to females. 

Most recently in two companion cases, Den 
Hollander alleged that the Board of Regents of New 
York State and the United States Department of 
Education violated the Establishment Clause of the 
First Amendment by aiding the modern-day religion 
Feminism in colleges in New York. 

The Court of Appeals for the Second Circuit 
avoided ruling on the substantive issue of whether 
Feminism satisfied the standards for a religion as 
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established by the Supreme Court and various 
courts of appeals. 2 

In the first case, the Second Circuit relied on 
the hyper-technical pleading standards of the early 
19th century to rule through Summary Order that 
because Den Hollander had failed to include the 
words “I am a taxpayer,” he did not have standing to 
bring the case. Den Hollander v. I.R.W.G. at 
Columbia Univ., App. 138a, 372 Fed. Appx. 140, 142 
(2d Cir. 2010), 2010 U.S. App. LEXIS 7902 *3 (April 
16, 2010)). The Second Circuit never decided the 
other Establishment Clause standing issue of non¬ 
economic injury. In addition, during oral argument 
Judge Straub resorted to insulting the petitioner, by 
sarcastically remarking “Are you a lawyer, are you?” 
and “But [Den Hollander] here alleges ad nauseam 
the involvement of the state . . . .” App. 153a, 156a, 
Transcription Oral Argument. 

In the second case, the Court of Appeals used 
the doctrine of “issue preclusion” to avoid a decision 
on the merits even though there were two new 
plaintiffs not involved in the first case who tried to 
join the proceeding but were barred. Den Hollander 
v. Members of the Bd. of Regents of the Univ. of the 
State of N.Y., App. 5a-7a, 2013 U.S. App. LEXIS 
7368 (2d Cir. April 10, 2013). It was that Summary 


2 Cases that established standards for determining whether a 
belief system is a religion are Welsh v. U.S., 398 U.S. 333, 339- 
340 (1970); U.S. v. Seeger, 380 U.S. 163, 176, 186 (1965); 
Torasco v. Watkins, 367 U.S. 488, 495 n. 11 (1961); Malnak v. 
Yogi, 592 F.2d 197, 211-212 (3 rd Cir. 1979)(Adams, J., 
concurring); U.S. v. Bush, 509 F.2d 776, 780, 782-783 (7 th Cir. 
1975); and Alvarado v. City of San Jose, 94 F.3d 1223, 1227- 
1229 (9 th Cir. 1996). 
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Order which threatened Den Hollander with 
sanctions: 

One additional point deserves 
mention. By presenting a court with a 
pleading, an attorney certifies, inter 
alia, that (1) the pleading ‘is not being 
presented for any improper purpose, 
such as to harass, cause unnecessary 
delay, or needlessly increase the cost 
of litigation’; (2) ‘the claims, defenses, 
and other legal contentions are 
warranted by existing law or by a 
nonfrivolous argument for extending, 
modifying, or reversing existing law or 
for establishing new law’; and (3) ‘the 
factual contentions have evidentiary 
support or, if specifically so identified, 
will likely have evidentiary support 
after a reasonable opportunity for 
further investigation or discovery.’ 

Fed. R. Civ. P. 11(b). Hollander is an 
attorney. Before again invoking his 
feminism-as-religion thesis in support 
of an Establishment Clause claim, we 
expect him to consider carefully 
whether his conduct passes muster 
under Rule 11. 

(Id. at *6-7, App. 7a-8a)(emphasis added)(the legal 
errors with that Summary Order are addressed in a 
current petition to this Court for a writ of certiorari). 

The third Summary Order from the Second 
Circuit came in a case challenging secrecy provisions 
enacted under the Violence Against Women’s Act 
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(“VAWA”), 8 U.S.C. § 1367(a)(b) & (c). Den 

Hollander, Moffett, Cardozo, Brannon v. United 
States of America, et al., App. 159a, 2009 U.S. App. 
LEXIS 26248. The Department of Homeland 
Security’s immigration divisions use proceedings 
kept secret from Americans to make findings of fact 
that an American has committed “battery,” “extreme 
cruelty” or an “overall pattern of violence” against an 
alien spouse or lover. Even if the American learns of 
the proceedings, he is barred from submitting 
evidence on his behalf and is barred from accessing 
and challenging the findings that are forever kept in 
the government’s record on him. 

The secret proceedings are used against a 
disproportionate number of American males— 
around 85%, which makes it an equal protection 
violation in the application of the law. Yick Wo v. 
Hopkins, 118 U.S. 356, 373-374 (1886)(laws might 
not have invidiously discriminatory classifications 
written in words, but they may be applied in such a 
way as to create such classifications). 

The Second Circuit dismissed the case for lack 
of injury by resting its decision on the following 
Kafkian logic: Since the fact-findings are kept secret 
from the American, any allegation of harm stemming 
from those secret fact-findings that the American 
makes is “speculative.” The plaintiffs, including Den 
Hollander, could not find out what the federal 
government did behind closed doors concerning them 
because they were locked out. Therefore, they could 
not specifically say what took place or how those 
fact-findings were used against them and to whom 
disseminated. The law allows the government to 
provide those fact-findings to certain Feminist 
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organizations, potential government employers, and 
virtually every law enforcement agency in the world. 
The Second Circuit ruled the plaintiffs’ allegations 
speculative even though it was the government’s 
secrecy that was being challenged which allowed the 
Court to rule the allegations speculative. A Catch 22 
by any other name. 

In the VAWA case, the Second Circuit’s 
subservience to society’s preoccupation with 
punishing males for any perceived or imagined slight 
to females, alien or citizen, caused it to ignore the 
wisdom of one of the better Supreme Court Justices: 
secrecy “provides a cloak for the malevolent, the 
misinformed, the meddlesome, and the corrupt to 
play the role of informer undetected and 
uncorrected. Appearances in the dark are apt to look 
different in the light of day.” Anti-Fascist Committee 
v. McGrath, 341 U.S. 123, 172 (1951)(Frankfurter J., 
concurring). 

While the Second Circuit did not eliminate the 
fourth men’s rights case with its arbitrary decision 
making prerogative of a Summary Order, it did 
create a distinction without a difference to again 
crush the rights of men. In what the media dubbed 
the “Ladies Nights” case, public accommodation 
nightclubs charged males more for admission. Den 
Hollander v. Copacabana Nightclub, et al, App. 
164a, 2010 U.S. App. LEXIS 18229. The Second 
Circuit ruled that “state action” existed only at the 
point where an alcoholic drink is handed over to a 
customer, but not when the customer enters the 
nightclub to reach the bar to obtain the drink. It was 
the classic “distinction without a difference.” 
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The Second Circuit found the “distinction” 
necessary in order not to overrule a 1970 case that 
found state action when a bar discriminated against 
two ladies. Seidenberg v. McSorleys’ Old Ale House, 
Inc., 317 F. Supp. 593 (1970). The Court of Appeals 
wrongly claimed that those two ladies were refused 
alcoholic drinks, so state action was involved. 
However, the files of that case do not refer to any 
refusal to serve alcoholic drinks—it could have been 
cokes for all the Court knew. So the Second Circuit 
simply invented a fact to reach the decision required 
by its anti-male Feminist ideology because now 
males were being discriminated against—which is 
acceptable. The Court also ignored that controlling 
alcohol has always been a public function: “[W]hen 
private individuals or groups are endowed by the 
state with powers or functions governmental in 
nature, they become agencies or instrumentalities of 
the state and subject to its constitutional 
limitations.” Evans v. Newton, 382 U.S. 296, 299 
(1966). 

In these four case, not once, not even close to 
once, did any federal court ever reach the 
fundamental question in each case: Is it fair under 
the U.S. Constitution to give women favorable 
treatment at the expense of the rights of men? The 
cases were not about enforcing more rights for men 
but defending the rights they have in the face of an 
onslaught by the totalitarian belief system 
Feminism. As Professor Howard Zinn insightfully 
observed, “[I]t is possible to have an atmosphere of 
totalitarianism in a society which has many of the 
attributes of democracy.” Howard Zinn, Disobedience 
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and Democracy: Nine Fallacies on Law and Order at 
120, Random House/Vintage Books (1968). 

The Second Circuit used one or another of the 
many methods that bureaucrats endowed with 
governmental power use, or more accurately abuse, 
in order to further their personal beliefs or 
demonstrate subservient allegiance to those they 
fear. Every case was thrown out of court at the very 
first instance, regardless of what the blindfolded 
lady in the courthouse allegedly represents. 

REASONS FOR GRANTING THE PETITION 

The injustice of the current case is that the 
Court of Appeals for the Second Circuit has not only 
again demonstrated a pattern of giving short shrift 
to the rights of men, but is now escalating its 
opposition to men’s rights by resorting to the threat 
of sanctions. Its aim is clear—stop an attorney from 
not only bringing a similar case but essentially any 
case opposing the preferential treatment of the 
majority—women, by the government. The sword of 
Damocles 3 not only hangs over attorney Den 
Hollander’s head but the economic livelihood of any 
attorney and the rights of any pro se party who dares 
to advocate for the rights of men deprived by a 
government enforcing the dictates of what has 
become the equivalent of an American religion— 
Feminism. 

The U.S. Supreme Court is the only court with 
the supervisory authority that can put a stop to such 
an abuse of power by the Second Circuit and assure 
that the Supreme Court’s eventual jurisdiction over 


3 Cicero, Tusculan Disputations, V. 61-2. 
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this brand of civil rights cases is not frustrated by 
the Second Circuit’s unconstitutional conduct. The 
Supreme Court has previously invoked 28 U.S.C.§ 
1651(a) to issue a writ in aid of its jurisdiction 
involving lawsuits over which the Court would have 
statutory review jurisdiction at a later stage. E. g., 
De Beers Consolidated Mines, Ltd. u. United States, 
325 U.S. 212, 217 (1945); Ex parte Peru, 318 U.S. 
578, 586 (1943); Ex parte United States, 287 U.S. 
241, 248-249 (1932); McClellan v. Garland , 217 U.S. 
268, 280 (1910). 

Without the aid of a writ of mandamus or 
prohibition, “history shows that people have a way of 
not being willing to bear oppressive grievances 
without protest. Such protests, when bottomed upon 
facts, lead almost inevitably to an irresistible 
popular demand for either a redress of those 
grievances or a change in the Government.” 
Communist Party of United States v. Subversive 
Activities Control Bd., 367 U.S. 1, 167 (1961)(Black, 
J., dissenting). 

I. The Second Circuit’s threat of 
sanctions chills both Den 
Hollander’s and other men’s rights 
advocates’ First Amendment rights 
to petition their government for a 
redress of grievances. 

The First Amendment to the federal 
constitution prohibits not only Congress but the 
Judiciary from abridging “the right of the people . . . 
to petition the Government for a redress of 
grievances.” 
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The Court of Appeals for the Second Circuit 
has in effect issued a permanent injunction against a 
men’s rights attorney that forever bans him from 
representing anyone—for a fee or pro bono, or 
providing advice, or participating in any manner in a 
case raising the issue of whether Feminism is a 
religion under Supreme Court or various federal 
courts standards. 

The Supreme Court and other federal courts 
have taken the time, energy, and effort to decide 
whether beliefs in “goodness,” Aztec mythology, 
transcendental meditation, or even atheism are 
religions under the First Amendment. 4 5 But when it 
comes to Feminism, which impacts a lot more people 
than those beliefs, no court dares to decide whether 
it is a religion other than by way of a dictum decree 
made without evidence or discovery by a district 
court judge. Den Hollander v. I.R.W.G. at Columbia 
Univ., 2009 U.S. Dist. LEXIS 131582 *4-5 (S.D.N.Y. 
April 23, 2009). 5 

While the Second Circuit’s threat focuses on 
one advocate for men’s rights and one issue, the 
threat coupled with its prior dismissive disregard for 
the deprivation of men’s rights sends a perfectly 
clear message to attorneys and parties alike—do not 
bother us with such cases and if you persist, we will 


4 U.S. v. Seeger, 380 U.S. 163, 166 (1965); Alvarado v. City of 
San Jose, 94 F.3d 1223, 1225 (9th Cir. 1996); Malnak v. Yogi, 
592 F.2d 197, 198 (3 rd Cir. 1979); U.S. v. Bush, 509 F.2d 776, 
780 (7 th Cir. 1975). 

5 “Feminism is no more a religion than physics . . . .” Judge 
Lewis A. Kaplan. 
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punish you. 6 The Second Circuit has in effect loaded 
a gun and aimed it at anyone thinking about 
petitioning the courts to put a stop to any 
governmental invidious discrimination against men 
that benefits the exalted sacrosanct majority— 
females. 

As the eminent Chief Judge Jack B. Weinstein 
advised: 

Some litigations should be, if not 
encouraged, at least not discouraged. 

Of particular importance are cases 
brought against government officials 
and government agencies. Such suits 
are often the only effective channel for 
keeping within bounds official 
arrogance and lawlessness. At the 
very least, they publicize grievances 
and thus permit the ventilation of 
private outrage that the First 
Amendment’s right to petition 
protects. They serve the public policy 
of avoiding violence by providing a 
peaceful forum. They may provide the 
basis for legislative and executive 
ameliorative action even when the 
courts lack power to act. 


6 For attorneys, the court can fine, refer for suspension or 
disbarment, have arrested, require representation of any 
indigent—whether citizen or not, demand an apology to 
Feminists, require posting a bond in future cases, require 
copying by hand sections of legal treatises, put an attorney into 
re-education, and demand he obtain court permission to bring 
future men’s rights cases. 
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Eastway Constr. Corp. v. City of New York, 637 
F.Supp. 558, 575 (E.D.N.Y. 1986)(Weinstein, C.J.), 
modified 821 F.2d 121 (2d Cir. 1987), certiorari 
denied 484 U.S. 918. 

In this democracy, there has been a deliberate 
policy choice to make our nation’s courts more 
accessible to people who feel aggrieved, particularly 
in certain areas such as civil rights. Wright, Miller & 
Kane, 5A Fed. Prac. & Proc. Civ. § 1331 at 3 (3d ed.). 
The reasons are simple: (1) “Individual liberty is the 
first concern of every man for without it, life is not 
worth living.” Clarence Darrow. And (2) “Freedom is 
never more than one generation away from 
extinction. We didn’t pass it to our children in the 
bloodstream. It must be fought for, protected, and 
handed on for them to do the same.” Ronald Reagan. 
The way to do that is through the courts: 

The irreplaceable value of the power 
articulated by Mr. Chief Justice 
Marshall [Marbury v. Madison, 5 U.S. 

137, 1803 WL 893 (1803)] lies in the 
protection it has afforded the 
constitutional rights and liberties of 
individual citizens and minority 
groups against oppressive or 
discriminatory government action. It 
is this role, not some amorphous 
general supervision of the operations 
of government, that has maintained 
public esteem for the federal courts 
and has permitted the peaceful 
coexistence of the countermajoritarian 
implications of judicial review and the 
democratic principles upon which our 
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Federal Government in the final 

analysis rests. 

United States v. Richardson, 418 U.S. 166, 192 
(1974)(Powell, J., concurring). The Second Circuit, 
however, has erected a road block to the meaningful 
judicial review of the deprivation of men’s rights that 
it intends to enforce with sanctions. 

While the drafters of Rule 11 specifically 
intended to provide a means for deterring frivolous 
litigation, they also intended to avoid the unwanted 
side effect of undermining the vindication of any 
substantive right, including civil rights. Wright, 
Miller & Kane, 5A Fed. Prac. & Proc. Civ. § 1332 at 
4 (3d ed.). The Second Circuit’s decisions eliminate 
that intent and confirm Professor Georgene Vairo’s 
warning of too many cases being dismissed or 
litigated with little regard to the merits, Vairo, 
Report to the Advisory Committee on Amended Rule 
11 (September, 1987), at least concerning the civil 
rights of men opposing the preferential treatment of 
females. 

Rule 11 “requires that members of the bar 
avoid haphazard, superficial research” improperly 
motivated and their pleadings have evidentiary 
support. International Shipping Company v. Hydra 
Offshore, Inc., 875 F.2d 388 (2d. Cir. 1989); Fed. R. 
Civ. P. 11(b)(3). The allegation of “feminism-as- 
religion” resulted from weeks of research, discussion, 
and review of the writings of experts on that belief 
system, all of which are clearly reflected in the 
proposed amended complaint that the district court 
and Second Circuit barred. App. 73a-83a. For 
evidentiary support, the complaint refers to and 
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quotes from policy statements by the Regents of New 
York State that illustrate their faithful devotion to 
the preferential treatment of females in higher 
education at a time when in America the 
supermajority of college and graduate degrees are 
awarded to females. 7 In particular, the Regents 
Equity for Women in the 1990s, Regents Policy and 
Action Plan (1993). App. 106a. As for motivation, 
fighting for one’s rights is never improper. 

This case did not ask for extension, 
modification, or reversal of existing law but simply 
for the application of existing law to whether 
Feminism is a religion. Applying the standards used 
by the Supreme Court, various courts of appeals, 8 
the Equal Employment Opportunity Commission in 
Title VII employment cases, 29 C.F.R. §1605.1, and 
Altman u. Bedford Cent. School Dist., 45 F.Supp.2d 
368, 378, (S.D.N.Y. 1999), rev’d on other grounds, 
245 F.3d 49 (2d Cir. 2001), cert denied, 534 U.S. 827, 
clearly indicate Feminism is a religion. App. 73a- 
75a. But that is an adjudicatory endeavor never 
performed by a federal court in this case or the prior 
one because the first case was disposed of on the 
hyper-technical requirements of the early 19th 
century—pleading must contain the words “I am a 


7 In 2010, Females earned 60% associate’s, 57% bachelor’s, 60% 
master’s and 52% doctor’s degrees. U.S. Department of 
Education, National Center for Education Statistics, The 
Condition of Education 2012. 

8 Welsh v. U.S., 398 U.S. 333, 339-340 (1970); U.S. v. Seeger, 
380 U.S. 163, 176, 186 (1965); Torasco v. Watkins, 367 U.S. 
488, 495 n. 11 (1961); Malnak v. Yogi, 592 F.2d 197, 211-212 
(3 rd Cir. 1979)(Adams, J., concurring); U.S. v. Bush, 509 F.2d 
776, 780, 782-783 (7 th Cir. 1975); and Alvarado v. City of San 
Jose, 94 F.3d 1223, 1227-1229 (9 th Cir. 1996). 
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taxpayer,” and this case by Clintonian linguistics— 
“new plaintiffs are not new evidence.” So whether 
the thesis of “feminism-as-religion” is a losing or 
winning one has never been determined, and, thanks 
to one of the most prestigious courts in the land, will 
most likely not be determined until some future 
generation when society no longer considers men 
inferior to women. 

For now, however, the barring of a men’s 
rights attorney from representing new plaintiffs in a 
new action is no different than a Jim Crow court in 
the 1800s threatening the attorney for the New 
Orleans Comite des Citoyens with sanctions for 
bringing another Plessy v. Ferguson, 163 U.S. 537 
(1896), suit with a different plaintiff on the same 
issue—separate but equal. And no different than at 
the end of every year sanctioning the American Civil 
Liberties Union for bringing another action with new 
plaintiffs against Christmas displays. 

The Second Circuit has done what sanctions 
are not intended to do—impede creative advocacy 
and “discourage attorneys from advocating positions 
which, though today perceived as absurd, may 
become tomorrow’s law.” Larez v. Holcomb, 16 F.3d 
1513, 1522 (9th Cir. 1994). 

II. The Second Circuit relied on 
the once discredited doctrine of 
arbitrary rule by using “Summary 
Orders” to dispose of three out of 
four men’s rights cases. 

Nearly 800 hundred years after the Magna 
Carta initiated a historical change of eliminating 
arbitrary rule by those who hold government 
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authority for life, 9 the judges of the Second Circuit 
reverted to the ways of King John of England by 
using “Summary Orders” to exercise their power 
against those they view as dissidents and 
troublesome minorities. 

The Second Circuit’s Local Rule 32.1.1(b) 
states that “[rjulings by summary order do not have 
precedential effect.” The lack of precedential effect 
allows the judges of the Court of Appeals to rule in 
accordance with their personal wishes without the 
same invented law or inconsistent analyses being 
used against those they favor in future cases. 
Summary Orders also reduce the likelihood of 
Supreme Court review because by their definition 
they only affect the parties standing before the 
court—those individuals are bound by the judges’ 
decisions but nobody else. To government, it is an 
acceptable injustice despite the words of Ghandi that 
“an injustice to one is an injustice to all.” 

Summary Orders allow Second Circuit judges 
to replace the “rule of law” for the “rule of the 
person.” When a subject petitions the powerful elite 
of the Second Circuit, the judges can either spend 
their time, energy, and effort in applying the law of 
the land to resolve the dispute or invoke Local Rule 
32.1.1 to circumvent the supremacy of the law and 
rule in accordance with their own will. It is an 


9 Lord Denning described the Magna Carta as “the greatest 
constitutional document of all time—the foundation of the 
freedom of the individual against the arbitrary authority of the 
despot.” Danziger & Gillingham, 1215: The Year of Magna 
Carta, p. 278, paperback ed. 2004. 
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authoritarian prerogative that supposedly ended in 
the medieval ages. 

In three of the four men’s rights cases, judges 
of the Second Circuit relied on the divine right of 
their life long tenure and Summary Orders to rule in 
accordance with their adherence to the 
establishment’s de facto ideology of Feminism. 10 

In this case, Den Hollander v. Members of the 
Bd. of Regents of the Univ. of the State of N.Y., App. 
la, 2013 U.S. App. LEXIS 7368 (2d Cir. April 10, 
2013), the Second Circuit ignored the traditional 
legal definition for “evidence.” Evidence is “[a]ny 
species of proof presented . . . through the medium of 
witnesses [which commonsensically includes parties] 

. . . for the purpose of inducing belief in the minds of 
the [judges] as to their contentions.” American 
Jurisprudence, Evidence § 1. The Second Circuit 
simply ignored that new plaintiffs with different fact 
situations meant new evidence and ruled against 
amending the complaint, which would have 
prevented summary judgment based on collateral 
estoppel. In addition, just the presence of two new 
plaintiffs not involved in the prior case would infer 
that the ultimate fact of collateral estoppel would not 
apply. 

In the precursor case, Den Hollander v. 
I.R.W.G. at Columbia Univ., App. 134a, 372 Fed. 
Appx. 140, 142 (2d Cir. 2010), 2010 U.S. App. LEXIS 


10 The Establishment today is a Feminist Establishment—a 
unitary belief system held by enough influential persons so 
that it dominates over other beliefs in this society, such as the 
principles of the Declaration of Independence and the Bill of 
Rights. 
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7902 (April 16, 2010), the Second Circuit stepped 
back in time to the common law pleading standards 
of the early 1800s to rely on those hyper-technical 
rules and ignore modern-day notice pleading under 
Rule 8(a). The Court used a Summary Order to 
dismiss for lack of Establishment Clause standing 
because the complaint did not contain words that 
Den Hollander was a “taxpayer.” In its rush to throw 
out the case, the Second Circuit refused to take 
judicial notice of Den Hollander’s taxpayer status, 
even though the U.S. Attorney admitted such, App. 
150a-15la, and refused to remand the case to the 
district court for discovery on that issue. Discovery 
that would have simply required the reproduction of 
Den Hollander’s tax return. 

The Second Circuit’s third use of Summary 
Orders came in the case challenging a secrecy 
provision that allows Homeland Security to make a 
fact-finding that an American man committed 
“battery,” “extreme cruelty” or an “overall pattern of 
violence” against an alien spouse or lover. The 
Second Circuit told the four men petitioning for 
justice that because the provision kept secret from 
them (but not others such as law enforcement 
agencies, government employers, and certain 
Feminist nonprofits) what happened and was 
happening to their reputations, they could not detail 
any specific injuries, so there were no injuries. Once 
again early 19th century pleading standards that 
this time ignored the reason for discovery under the 
modern rules of procedure—to disclose information 
solely in the hands of an adversary. 

In effect, America’s Feminist Establishment, 
which wrote the provision, told these particular men 
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that the destruction of their reputations and careers 
and hardships in finding gainful employment left 
them no legal recourse because government secrecy 
prevented them from detailing the exact steps that 
led to such harm. 

Summary Orders allow the Second Circuit to 
do what Justice Stevens once warned against: 
“[Occasionally judges will use the unpublished 
opinion as a device to reach a decision that might be 
a little hard to justify.” J. Cole & E. Bucklo, A life 
Well Lived: An Interview With Justice John Paul 
Stevens, 32 Litigation 8, 67 (Spring 2006). The over 
use of Summary Orders, especially in men’s rights 
cases, is contrary to the rule of law. “It is more 
proper that law should govern than any one of the 
citizens ... if it is advantageous to place the 
supreme power in some particular persons, they 
should be appointed to be only guardians, and the 
servants of the laws.” Aristotle, Politics 3.16. 

III. The Second Circuit Court of 
Appeals is failing to protect the 
constitutional rights of the 
minority—men because when 
government violates their rights by 
giving females preferential 
treatment, the Second Circuit 
ignores the Constitution and 
decides in accordance with the 
belief system Feminism. 

“Our Constitution was not written in the 
sands to be washed away by each wave of new judges 
blown in by each successive political wind. Rather, 
our Constitution was fashioned to perpetuate liberty 
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and justice. . . Turner v. United States, 396 U.S. 
398, 426 (1970)(Black, J., dissenting). 

Writs of mandamus or prohibition are “an 
established remedy to oblige inferior courts and 
magistrates to do that justice which they are in duty, 
and by virtue of their office, bound to do.” Virginia v. 
Rives, 100 U.S. 313, 323 (1880)(Strong, J.). 

In the four men’s rights cases, the Second 
Circuit has acted beyond its authority by deciding in 
accordance with the current popular ideology 
Feminism even though it is the imperative duty of 
the courts to support the Constitution and decide 
“under laws supposed already to exist.” Prentis v. 
Atlantic Coast Line Co., 211 U.S. 210, 226 
(1908)(Holmes, J.). “[The] constitution is, in fact, and 
must be regarded by the judges, as a fundamental 
law.” Alexander Hamilton, Federalist Paper No. 78. 
Supplanting it with the tenets of Feminism is an act 
beyond a court’s authority and its duty to obey the 
rule of law—not the rule of the “politically correct.” 

The Second Circuit has replaced the 
fundamental thesis of the Bill of Rights—fairness. 
“[A]n underlying assumption of the rule of law is the 
worthiness of a system of justice based on fairness to 
the individual.” Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n.53 (1978). The Second 
Circuit, as shown by the four men’s rights cases, has 
decided to marginalize men while exalting females, 
which is the primary objective of Feminism. The 
Court is not standing as a Sir Gawain vigilant 
protector of women against barbarian, colonizing 
men but rather as an enforcer of a concept relied on 
by Justice Henry Brown, “if one [group] be inferior to 
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the other socially, the constitution of the United 
States cannot put them upon the same plane.” Plessy 
v. Furgason, 163 U.S. 537, 552 (1896). 

Today in America, it is men who are deemed 
inferior under Feminism, so the Second Circuit has 
held that: 

• It is fair to charge men more for 
admission to public accommodation 
nightclubs than females even though 
the clubs are pervasively regulated by a 
state liquor authority and serve a 
function traditionally reserved to state 
governments. Den Hollander v. 
Copacabana Nightclub, 624 F.3d 30, 
2010 U.S. App. LEXIS 18229 
(September 1, 2010 )(per curiam ). 

• It is fair for the federal government to 
make findings of fact that a man 
committed “battery,” “extreme cruelty” 
or an “overall pattern of violence” 
against an alien spouse or lover when 
the man is barred from submitting 
evidence that he did not do it. Den 
Hollander v. United States of America, 
354 Fed. Appx. 592, 2009 U.S. App. 
LEXIS 26248, (December 3, 
2009)(summary order). 

• It is fair that colleges with all-male 
sports teams be required to have all¬ 
female teams, but not fair for colleges 
with Women’s Studies Programs be 
required to have Men’s Studies 
Programs even when men make up a 
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minority of the students on campus. 
Den Hollander v. Institute for Research 
on Women & Gender at Columbia 
Univ., 372 Fed. Appx. 140, 2010 U.S. 
App. LEXIS 7902 (April 16, 
2010)(summary order). 

• It is fair that New York State has re¬ 
made higher education in accordance 
with Feminist dogma by requiring that 
all the activities of colleges be 
conducted in a female friendly fashion 
to meet the needs of females while 
ignoring the needs of males—the group 
most at risk of not graduating or 
finding productive work. Den Hollander 
v. Members of the Bd. of Regents of the 
Univ. of the State of N.Y., 2013 U.S. 
App. LEXIS 7368 (April 10, 
2013)(summary order). 

These men’s rights cases were not about 
winning more rights for men but enforcing those 
rights that already are supposed to exist. There is no 
conflict among the rights of men and the rights of 
females unless one group is repeatedly favored over 
the other because that requires the violation of the 
other’s rights. The current state of the law in the 
Second Circuit is that females are favored over 
males. 

The men’s rights cases simply advocated the 
principle expressed by Justice Harlan in his lone 
dissent in Plessy v. Furgason, 163 U.S. at 559, 
although as applied to sex rather than color: “[I]n 
view of the Constitution, in the eye of the law, there 
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is in this country no superior, dominant, ruling class 
of citizens. There is no caste here. Our Constitution 
is [sex]-blind, and neither knows nor tolerates 
classes among citizens.” 

Nice words, but for men fighting the 
deprivation of their rights in the Second Circuit 
Court of Appeals—just words. 

Acting as a legislature, the Second Circuit has 
decided to send a message to future litigants of 
men’s rights cases not to petition that Court for a 
redress of grievances because they will fare no better 
than Den Hollander under the Law of Feminism. 

CONCLUSION 

“In every stage of these Oppressions We have 
Petitioned for Redress in the most humble terms: 
Our repeated Petitions have been answered only by 
repeated injury [and insults]. A [judiciary], whose 
character is thus marked by every act which may 
define a Tyran[ny] n , is unfit to be the [arbitrator] of 
a free people.” The Declaration of Independence. 

The Second Circuit has so exceeded its 
authority as to warrant issuance of a writ of 
mandamus or prohibition. This petition is the only 
remedy available—other than that previously 
advocated by Professor Howard Zinn during the 
Vietnam War, “Civil disobedience is the organized 


11 “The accumulation of all powers, legislative, executive, and 
judiciary, in the same hands, whether of one, a few, or many, 
and whether hereditary, self-appointed, or elective, may justly 
be pronounced the very definition of tyranny.” James Madison, 
Federalist Paper No. 47. The dominance of the belief system 
Feminism has created a tyranny in America by controlling the 
decision makings of all branches of government. 
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expression of revolt against existing evils .... The 
deliberate violation of law for a vital social purpose. 
It becomes not only justifiable but necessary when [] 
fundamental human right[s] [are] at stake, and 
when legal channels are inadequate for securing 
[those] right[s].” Howard Zinn, Disobedience and 
Democracy: Nine Fallacies on Law and Order at 119, 
Random House/Vintage Books (1968). 

The petitioner requests that a writ of 
mandamus or prohibition from the Supreme Court to 
the Court of Appeals for the Second Circuit require 
that court to (1) withdraw its threat of Rule 11 
sanctions against attorney Den Hollander, (2) curtail 
the use of summary orders in men’s rights cases, and 
(3) ensure for all the “American people the promise 
of equal justice under law,” rather than favoring a 
particular group because of its current political and 
social influence. 

The petitioner also requests such other and 
further relief and process as this Court may deem 
just and proper. 


Dated: June 24, 2013 Respectfully submitted 

Roy Den Hollander 

Counsel of Record 
545 East 14th Street, 
lODNew York, N.Y. 10009 
(917) 687-0652 
rdhhh@yahoo.com 
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UNITED STATES COURT OF APPEALS FOR THE 

SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT HAVE 
PRECEDENTIAL EFFECT. CITATION TO A 
SUMMARY ORDER FILED ON OR AFTER 
JANUARY 1, 2007, IS PERMITTED AND IS 
GOVERNED BY THIS COURT’S LOCAL RULE 
32.1.1 AND FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1. WHEN CITING A SUMMARY 
ORDER IN A DOCUMENT FILED WITH THIS 
COURT, A PARTY MUST CITE EITHER THE 
FEDERAL APPENDIX OR AN ELECTRONIC 
DATABASE (WITH THE NOTATION “SUMMARY 
ORDER”). A PARTY CITING A SUMMARY ORDER 
MUST SERVE A COPY OF IT ON ANY PARTY 
NOT REPRESENTED BY COUNSEL. 


At a stated Term of the United States Court of 
Appeals for the Second Circuit, held at the Thurgood 
Marshall United States Courthouse, 40 Foley 
Square, in the City of New York, on the 10 th day of 
April, two thousand thirteen. 

Present: BARRINGTON D. PARKER, 

SUSAN L. CARNEY, 

Circuit Judges, 

JED S. RAKOFF, 

District Judge.* 


* The Honorable Jed S. Rakoff, United States District Judge for 
the Southern District of New York, sitting by designation. 
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ROY DEN HOLLANDER, on behalf of himself and 
all others similarly situated, 

Plaintiff-Appellant, 


v. 


MEMBERS OF THE BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF NEW 
YORK, in their official capacities, in their individual 
capacities, MERRYL H. TISCH, Chancellor of the 
Board of Regents; in her official capacity, Chancellor 
of the Board of Regents; in her individual capacity, 
DAVID M. STEINER, New York State 
Commissioner of the Department of Education; in 
his official capacity, New York State Commissioner 
of the Department of Education; in his individual 
capacity, ELSA MAGEE, Acting President of the 
New York State Higher Education Services Corp.; in 
his official capacity, Acting President of the New 
York State Higher Education Services Corp.; in his 
individual capacity, UNITED STATES 
DEPARTMENT OF EDUCATION, ARNE 
DUNCAN, United States Secretary of Education; in 
his official capacity, 

Defendants-Appellees. 


No. 12-2362-cv 
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Appearing for Plaintiff- ROY DEN HOLLANDER, 
Appellant: Law Office of Roy D. 

Hollander, New York, NY. 

Appearing for New LESLIE B. DUBECK, 
York State Defendants- Assistant Solicitor General 
Appellees: (Barbara D. Underwood, 

solicitor General, Steven 
C. Wu, Special Counsel to 
the Solicitor General, 
Laura R. Johnson, 
Assistant Solicitor 

General, on the brief), for 
Eric T. Schneiderman, 
Attorney General of the 
State of New York. 

Appearing for Lederal SARAH J. NORTH (Jean- 
Defendants: David Barnea, Sarah 

S.Normand, on the brief), 
Assistant United States 
Attorneys, for Preet 
Bharara, United States 
Attorney for the Southern 
District of New York. 

Appeal from the United States District Court for 
the Southern District of New York (Laura Taylor 
Swain, Judge) . ON CONSIDERATION WHEREOL, 
it is hereby ORDERED, ADJUDGED, and 
DECREED that the judgment of the District Court 
be and it hereby is AFFIRMED. 

Plaintiff-Appellant Roy Den Hollander appeals 
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from an October 31, 2011 judgment of the District 
Court (Swain, J.) dismissing his complaint, and a 
May 21, 2012 order of the District Court denying his 
motion to vacate the judgment and amend his 
complaint. We assume the parties’ familiarity with 
the underlying facts, the procedural history, and the 
issues on appeal, to which we refer only as necessary 
to explain our decision. 

In December 2010, Hollander brought this 
putative class action against several New York State 
education officials (the “State Defendants”), as well 
as the United States Department of Education and 
the United States Secretary of Education (the 
“Federal Defendants”). Hollander claims that the 
State and Federal Defendants violate the 
Establishment Clause of the United States 
Constitution by providing public funding to 
Columbia University, which maintains an Institute 
for Research on Women’s and Gender Studies and a 
Women’s Studies program. According to Hollander, 
feminism is a “modern-day religion,” Compl. If 1, and 
by providing public funding to Columbia, the 
Defendants unconstitutionally “promote and favor 
the religion Feminism while inhibiting other 
contradictory viewpoints,” id. $ VI. Hollander, who 
seeks declaratory and injunctive relief, contends that 
he has standing to bring his Establishment Clause 
claim both as a New York State and federal 
taxpayer, id. 1ft 72-78, and as a Columbia alumnus 
whose “direct contact with the offensive religion” of 
feminism, id. If 80, makes him “very uncomfortable” 
and interferes with his “use and enjoyment of 
Columbia as [a] member[ ] of the Columbia 
community,” id. If 79. 
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Several years ago, we affirmed the dismissal of a 
nearly identical suit — also brought by Hollander — 
for lack of standing. Hollander v. Institute for 
Research on Women & Gender at Columbia Univ. , 
372 F. App’x 140 (2d Cir. 2010) (“ Hollander I”) 
(summary order). In Hollander I, as here, Hollander 
claimed that “the existence of Columbia University’s 
Women’s Studies Program” promoted “feminism as a 
religion,” and that federal and state funding of 
Columbia therefore violated the Establishment 
Clause. Id. at 141. We concluded that Hollander’s 
“claims of harm amount [ed] to the kind of 
speculative harm for which courts cannot confer 
standing,” id., and that Hollander had failed to 
“ma[ke] out the requirements for taxpayer standing 
for his Establishment Clause claim,” id. at 142. 

In the present case, the District Court granted 
summary judgment to the Defendants after 
concluding that “collateral estoppel precludes this 
action because [Hollander] previously litigated the 
issue of his standing to bring such a claim.” 
Hollander v. Members of the Bd. of Regents of the 
Univ. of the State of N.Y., No. 10 Civ. 9277, 2011 WL 
5222912, at *1 (S.D.N.Y. Oct. 31, 2011) (adopting 
Report and Recommendation of Magistrate Judge 
Pitman). For substantially the reasons stated in 
Judge Pitman’s thorough Report and 
Recommendation, as adopted by the District Court, 
we agree that summary judgment was correctly 
entered. Hollander’s standing to assert an 
Establishment Clause claim based on the 
Defendants’ provision of public funding to Columbia 
was fully litigated and decided in Hollander I. He is 
therefore barred from relitigating the standing issue 
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in the present action. See, e.g., Mrazek v. Suffolk 
County Bd. of Elections. 630 F.2d 890, 896 n.10 (2d 
Cir. 1980); see also Coll. Sports Council v. Dep’t of 
Educ.. 465 F.3d 20, 22-23 (D.C. Cir. 2006) (per 
curiam); 18 Charles Alan Wright, Arthur R. Miller & 
Edward H. Cooper, Federal Practice and Procedure § 
4402 (2d ed. 2012). “[I]t does not make sense to 

allow a plaintiff to begin the same suit over and over 
again in the same court, each time alleging 
additional facts that the plaintiff was aware of from 
the beginning of the suit, until [he] finally satisfies 
the jurisdictional requirements [for standing].” 
Perry v. Sheahan. 222 F.3d 309, 318 (7th Cir. 2000) 
(internal quotation marks omitted). Accordingly, we 
affirm the District Court’s judgment dismissing 
Hollander’s complaint. 

We also affirm the District Court’s order denying 
Hollander’s motion to vacate the judgment and 
amend his complaint. “A party seeking to file an 
amended complaint postjudgment must first have 
the judgment vacated or set aside pursuant to Rules 
59(e) or 60(b).” Williams v. Citigroup Inc.. 659 F.3d 
208, 213 (2d Cir. 2011) (per curiam) (internal 
quotation marks and brackets omitted). Hollander’s 
motion to vacate arose under Rule 59(e). A court 
may grant a Rule 59(e) motion only if the movant 
satisfies the heavy burden of demonstrating “an 
intervening change of controlling law, the 
availability of new evidence, or the need to correct a 
clear error or prevent manifest injustice.” Virgin Atl. 
Airways, Ltd, v. Nat’l Mediation Bd., 956 F.2d 1245, 
1255 (2d Cir. 1992) (internal quotation marks 
omitted); see also Munafo v. Metro. Transp. Auth., 
381 F.3d 99, 105 (2d Cir. 2004). Hollander contends 
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that vacatur was warranted here because, after the 
District Court entered judgment against him, he 
discovered two new potential plaintiffs who allegedly 
have standing to challenge the Defendants’ funding 
decisions. But new plaintiffs are not “new evidence,” 
and Hollander’s discovery of additional individuals 
willing to press Establishment Clause claims against 
the Defendants does not satisfy the requirements of 
Rule 59(e). See United States v. Int’l Bhd. of 
Teamsters. 247 F.3d 370, 392 (2d Cir. 2001). Nor has 
Hollander shown that the denial of his Rule 59(e) 
motion works a “manifest injustice” against the 
recently discovered plaintiffs. Nothing in the District 
Court’s order purports to preclude those individuals 
from bringing suit in their own names. We therefore 
discern no abuse of discretion in the District Court’s 
denial of Hollander’s motion to vacate the judgment 
and amend his complaint. Schwartz v. Liberty Mut. 
Ins. Co- 539 F.3d 135, 150 (2d Cir. 2008). 

One additional point deserves mention. By 
presenting a court with a pleading, an attorney 
certifies, inter aha, that (1) the pleading “is not being 
presented for any improper purpose, such as to 
harass, cause unnecessary delay, or needlessly 
increase the cost of litigation”; (2) “the claims, 
defenses, and other legal contentions are warranted 
by existing law or by a nonfrivolous argument for 
extending, modifying, or reversing existing law or for 
establishing new law”; and (3) “the factual 
contentions have evidentiary support or, if 
specifically so identified, will likely have evidentiary 
support after a reasonable opportunity for further 
investigation or discovery.” Fed. R. Civ. P. 11(b). 
Hollander is an attorney. Before again invoking his 
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feminism-as-religion thesis in support of an 
Establishment Clause claim, we expect him to 
consider carefully whether his conduct passes 
muster under Rule 11. 

We have considered Hollander’s remaining 
arguments and find them to be unavailing. 
Accordingly, the judgment of the district court is 
AFFIRMED. 


FOR THE COURT: 

Catherine O’Hagan Wolfe, Clerk 
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UNITED STATES DISTRICT COURT SOUTHERN 
DISTRICT OF NEW YORK 


X 

ROY DEN HOLLANDER, on behalf of himself and 
all others similarly situated, 


Plaintiff, 


-against- 


MEMBERS OF THE BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF NEW 
YORK, in their official and individual capacities; 
CHANCELLOR OF THE BOARD OF: REGENTS, 
MERRYL H. TISCH, in her official and individual 
capacity; NEW YORK STATE COMMISSIONER OF 
THE DEPARTMENT OF EDUCATION, DAVID M. 
STEINER, in his official and individual capacity; 
ACTING PRESIDENT OF THE NEW YORK STATE 
HIGHER EDUCATION SERVICES CORP., ELSA 
MAGEE, in her official and individual capacity; U.S. 
DEPARTMENT OF EDUCATION, and U.S. 
SECRETARY OF EDUCATION, ARNE DUNCAN, 
in his official capacity, 


Defendants. 

X 


10 Civ. 9277 (LTSXHBP) 


REPORT AND RECOMMENDATION 
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PITMAN, United States Magistrate Judge: 

TO THE HONORABLE LAURA TAYLOR 
SWAIN, United States District Judge, 

I. Introduction 

Plaintiff Roy Den Hollander commenced this 
putative class action pro se against defendants 
pursuant to the First and Fourteenth Amendments 
to the United States Constitution and 42 U.S.C. § 
1983 ("Section 1983"), alleging violations of the 
Establishment Clause of the First Amendment ("the 
Establishment Clause"). Hollander, a Columbia 
University ("Columbia") Business School graduate, 
seeks declaratory and injunctive relief against 
defendants for their alleged roles in the 
establishment of "the modern-day religion 
Feminism" at Columbia and its Institute for 
Research on Women and Gender ("IRWG"). By notice 
of motion dated January 14, 2011, defendants 
Members of the Board of Regents of the University of 
the State of New York, Chancellor of the Board of 
Regents Merryl H. Tisch, New York State 
Commissioner of the Department of Education David 
M. Steiner and Acting President of the New York 
State Higher Education Services Corp. Elsa Magee 
(collectively, the "State Defendants"), move to 
dismiss Hollander's complaint pursuant to Rule 
12(b)(1) and Rule 12(b)(6) of the Federal Rules of 
Civil Procedure (Docket Item 7). By letter motion 
dated April 1, 2011, defendants U.S. Department of 
Education and U.S. Secretary of Education Arne 
Duncan (collectively, the "Federal Defendants") 
move to dismiss on the grounds of collateral 



11a 


estoppel. By Order dated June 3, 2011, I announced 
my intention to convert the motions to motions for 
summary judgment pursuant to Fed.R.Civ.P. 12(d) 
(Docket Item 17). For the reasons set forth below, I 
respectfully recommend that defendants' motions for 
summary judgment be granted. 

II. Facts 

A. Parties 

Plaintiff Hollander is an alumnus of the 
Columbia Business School and a New York State 
and federal taxpayer (Com- plaint, dated December 
10, 2010 (Docket Item 1) ("Compl."), at | 13). The 
putative class consists of Columbia "alumni, 
students and employees who are New York State 
and federal taxpayers that find the inculcation and 
manifestations of Feminism at Columbia offensive" 
(Compl. at | 14). 

Defendants Members of the Board of Regents 
of the University of the State of New York ("the 
Board of Regents") compose the body that, inter alia, 
regulates state educational institutions, administers 
funds allocated by the state to the institutions and 
appoints the Commissioner of the Department of 
Education. N.Y. Educ. L. §§ 101, 201. Defendant 
Merryl H. Tisch is the Chancellor of the Board of 
Regents. Members of the Board of Regents, 
http://www.regents.nysed.gov/members/bios/tisch.ht 
ml (last visited June 13, 2011). Defendant David M. 
Steiner was the Commissioner of the New York 
State Department of Education at the time the 
complaint was filed. 1 


1 On June 15, 2011, Steiner was succeeded by Dr. John B. King, 
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Defendant Elsa Magee is the acting president 
of the New York State Higher Education Services 
Corporation, a body that administers New York 
State financial aid and supports the administration 
of federal financial aid. N.Y. Educ. L. § 652(2); HESC 
Directory -- Executive Management and Office of the 
President, http://www.hesc.com/content.nsf/CA/ 
HESC _Directory_Executive_ Management- 
and_Office_of_the_President (last visited June 13, 
2011). Defendant United States Department of 
Education, inter alia, provides financial aid to 
institutions of higher education. 20 U.S.C. §§ 
1070(a)(5), 3402(6). Defendant Arne Duncan is the 
United States Secretary of Education and supervises 
the Department of Education.20 U.S.C. § 3411; Arne 
Duncan, U.S. Secretary of Education — Biography, 
http://www2.ed.gov/news/staff/bios/dun can.html 
(last visited June 13, 2011). 

B. The Underlying Action 

On or about August 18, 2008, Hollander 
commenced an action (the "Underlying Action," 
Docket No. 08 Civ. 7286) against the same 
defendants who are in this action, or their 
predecessors. 2 He claimed that defendants violated 


Jr. Board of Regents Elects John King Commissioner of 
Education, http://www.oms.nysed.gov/press/BORElectsJohn- 
KingCOE.html (last visited June 13, 2011). 

2 In the Underlying Action, the defendants were the Board of 
Regents of the University of the State of New York, Chancellor 
of the Board of Regents Robert M. Bennett, New York State 
Commissioner of the Department of Education Richard P. 
Mills, President of the New York State Higher Education 
Services Corp. James C. Ross, the U.S. Department of 
Education and U.S. Secretary of Education Margaret Spellings. 




13a 


the Establishment Clause "by aiding the 
establishment of the religion Feminism" through 
Columbia's Women's Studies program. Hollander 
also asserted claims for violations of the Equal 
Protection Clauses of the Fifth and Fourteenth 
Amendments to the United States Constitution, 
Title IX of the Education Amendments of 1972, 20 
U.S.C. §§ 1681 et seq. , and New York Civil Rights 
Eaw § 40-c for their fostering, aiding or carrying out 
intentional discrimination against men through the 
Women's Studies program (First Amended Class 
Action Complaint in Hollander v. Inst, for Research 
on Women & Gender at Columbia University. 08 
Civ. 7286, filed December 1, 2008 ("Underlying 
Action Compl.") (Docket Item 17), at 1). 

With respect to the Establishment Clause 
claim, the complaint in the Underlying Action 
alleged that 

The establishment clause forbids 
government action that benefits a religion. A 
belief system need not be theistic in nature to 
be a religion but rather can stem from moral, 
ethical or even malevolent tenets that are held 


Bennett, Mills, Ross and Spellings have since been succeeded 
by Tisch, Steiner, Magee and Duncan, respectively. In the 
Underlying Action, Hollander also sued the IRWG, the School 
of Continuing Education at Columbia and the Trustees of 
Columbia, but they are not parties to this action. 

Following the commencement of the Underlying Action, 
William A. Nosal was added as a class representative. 
However, he later withdrew. See Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ.. 372 F. App'x 
140, 2010 WL 1508269 at *1 n.l (2d Cir. Apr. 16, 2010) 
(unpublished). 
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with the strength of traditional religious 
convictions. Gods or goddesses are not needed 
for a religion. 

(Underlying Action Compl. at J 4). The complaint in 
the Underlying Action alleged that the feminism 
taught at Columbia and its IRWG constituted a 
religion because, inter alia, it promoted theories with 
respect to the natural order of males and females, 
combined strains of feminist research "into a 
comprehensive belief system that has spread 
throughout Columbia into the society as a whole" 
and mandated a lifestyle (Underlying Action Compl. 
at If 5). The complaint in the Underlying Action 
further alleged that the IRWG administrators and 
teachers were akin to "priestesses" because of their 
teachings, and that the IRWG "exaltfed] certain 
Feminists to apostle-like status," treated certain 
days like feminism holidays and promoted feminism 
through the Women’s Studies program (Underlying 
Action Compl. at | 6). 

Specifically, the complaint in the Underlying 
Action alleged that the Women's Studies program 

(1) 'instructs, trains, supports, furthers, 
cultivates and advocates strategies, and 
tactics for demeaning and abridging the rights 
of men'; (2) advocates 'that the civil rights of 
males be diminished or eliminated'; and (3) 
'stereotype[s] males as the primary cause for 
most, if not all, the world’s ills throughout 
history,' while crediting females 'with 
inherent goodness.' 

(Report and Recommendation in Hollander v. Inst. 
for Research on Women & Gender at Columbia 
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University, 08 Civ. 7286, filed April 15, 2009 
("Report and Recommendation") (Docket Item 33), at 
4, quoting Underlying Action Compl. at ]ft 75-77). 

While the plaintiffs did not allege that they 
enrolled or attempted to enroll in any Women's 
Studies courses, the complaint in the Underlying 
Action alleged that the few males who did 
participate in the Women's Studies program were 
discriminated against in various ways (Underlying 
Action Compl. at f 87). The plaintiffs alleged that no 
Men’s Studies program existed, but they intended to 
enroll in such a program as soon as it was offered 
(Underlying Action Compl. at ]f]f 223-25). They 
stated that the promotion of the Women’s Studies 
program effectively denied class members the 
opportunity to take Men’s Studies courses 
(Underlying Action Compl. at If 210). 

By motions filed on January 9, 2009, all 
defendants moved to dismiss the Underlying Action 
Complaint on various grounds, including lack of 
standing (Docket Items 21, 23 and 25 in Hollander v. 
Inst, for Research on Women & Gender at Columbia 
University. 08 Civ. 7286). On April 15, 2009, the 
Honorable Kevin Nathaniel Fox, United States 
Magistrate Judge, issued a Report and 
Recommendation that recommended a dismissal of 
all claims for lack of standing (Docket Item 33 in 
Hollander v. Inst, for Research on Women & Gender 
at Columbia University, 08 Civ. 7286). Judge Fox 
concluded that the plaintiffs lacked standing because 
their alleged injury, "which is purportedly based 
upon the content of, or the discriminatory impact 
flowing from, the Women’s Studies program at 
Columbia, is not an 'injury in fact'" since plaintiffs 
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were neither enrolled in the program nor denied an 
opportunity to enroll (Report and Recommendation 
at 8-9). Judge Fox also concluded that any alleged 
injury stemming from the absence of a Men's Studies 
program was not concrete and particularized (Report 
and Recommendation at 9). By Order dated April 23, 
2009, the Honorable Lewis A. Kaplan, United States 
District Judge, adopted the Report and 
Recommendation and dismissed the action for lack of 
standing (Docket Item 36 in Hollander v. Inst, for 
Research on Women & Gender at Columbia 

University, 08 Civ. 7286). Judge Kaplan also 
dismissed the Establishment Clause claims "on the 
alternative ground that they are absurd and utterly 
without merit" (Order at 2). 

On May 1, 2009, plaintiffs filed a Notice of 
Appeal to the United States Court of Appeals for the 
Second Circuit (Docket Item 38). They argued on 
appeal that they had standing to sue as taxpayers. 
Brief of Plaintiffs-Appellants, Hollander v. Inst, for 
Research on Women & Gender at Columbia 

University, No. 09-1910-cv, 2009 WL 8105887 at *2, 
*20-*24 (2d Cir. Aug. 25, 2009). At oral argument, 
Hollander conceded that he did not make an express 
assertion of taxpayer standing for his Establishment 
Clause claims in the complaint in the Underlying 
Action (Transcription of Oral Argument, annexed as 
Ex. E to Declaration of Roy Den Hollander in 
Support of Opposition to Motions to Dismiss, dated 
March 8, 2011 ("Hollander Deck") (Docket Item 15), 
at 2). However, he argued that an inference should 
have been drawn that he was also asserting New 
York State and federal taxpayer standing as a basis 
of standing (Transcription of Oral Argument at 2). 
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Hollander also conceded that, in filing his objections 
to Judge Fox's Report and Recommendation, he did 
not ask for leave to amend the complaint with 
respect to standing in the event the court ruled 
against him (Transcription of Oral Argument at 9- 
10). However, he did request a remand from the 
Second Circuit so he could amend his complaint to 
assert taxpayer standing (Transcription of Oral 
Argument at 2). 

By Summary Order dated April 16, 2010, the 
Second Circuit affirmed the dismissal of the 
Underlying Action for lack of standing. Hollander v. 
Inst, for Research on Women & Gender at Columbia 
Univ.. supra. 372 F. App'x 140, 2010 WL 1508269 at 
*1. Specifically, the Court of Appeals held that 
"plaintiffs claims of harm amount to the kind of 
speculative harm for which courts cannot confer 
standing," adding, "[n]or has plaintiff made out the 
requirements for taxpayer standing for his 
Establishment Clause claim." Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ., 
supra. 372 F. App'x 140, 2010 WL 1508269 at *1 
(citations omitted). 

C. The Present Action 

On December 13, 2010, Hollander commenced 
the present action, seeking declaratory and 
injunctive relief for violations of the Establishment 
Clause (Compl.). His allegations with respect to his 
Establishment Clause claims are similar to those in 
the Underlying Action (compare Underlying Action 
Compl. at H5-6, with Compl. at H 50, 53). In this 
action, however, Hollander expressly alleges that he 
has standing as a federal and New York State 
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taxpayer (Compl. at 6, 13; Hollander Decl. at 
If 7). 3 In summary, Hollander alleges taxpayer 
standing for an economic injury caused by 
defendants' expenditure of government funds to 
Columbia's Women's Studies program (Compl. at 
72-78). He also alleges, as a non-economic injury, 
that members of the putative class feel that the 
"inculcation, manifestation, and exposure of 
Feminism at Columbia is offensive . . . and makes its 
members very uncomfortable" (Compl. at 79). 

By notice of motion dated January 14, 2011, 
the State Defendants move to dismiss Hollander's 
complaint pursuant to Fed.R.Civ.P. 12(b)(1) and 
12(b)(6) (Docket Item 7). In support of their motion, 
the State Defendants argue that: (1) the action 

should be dismissed on res judicata grounds: and (2) 
"Feminism" is not a religion and the defendants' 
actions do not tend to establish religion 
(Memorandum of Law in Support of the State 
Defendants' Motion to Dismiss, dated January 14, 
2011 (State Defs.' Mem.) (Docket Item 9), at I). By 
letter motion dated April 1, 2011, the Federal 
Defendants move to dismiss on the grounds of 
collateral estoppel. In support of their motion, the 
Federal Defendants argue that Hollander's standing 
to bring this action was previously determined and 
cannot be relitigated, and that Hollander pleads no 
facts with respect to taxpayer standing that were not 


3 In a supplemental submission, Hollander attached what he 
describes as 1099 tax forms from 2010 and 2011. Actually, 
these documents appear to be pay stubs that detail New York 
State and federal tax withholdings (Hollander Decl. at Tf 7 and 
Ex. F). 
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known to him at the time of the first action (Letter 
from Jean-David Barnea to undersigned, dated April 
1, 2011, at 2). 

In opposition, Hollander makes the following 
arguments: (1) because the Underlying Action was 
dismissed for lack of standing, the judgment was not 
on the merits and, thus, claim preclusion does not 
apply; (2) issue preclusion does not apply because 
the Underlying Action was dismissed for failure to 
allege a jurisdictional fact, while the current action 
alleges that fact; (3) the plausibility pleading 
standard applies to both Fed.R.Civ.P. 12(b)(1) and 
12(b)(6); (4) the complaint plausibly alleges that the 
class representative satisfies both the taxpayer and 
non-economic standing requirements, and (5) the 
complaint plausibly alleges Feminism is a religion 
and that the State Defendants and U.S. Department 
of Education aid it in violation of the Establishment 
Clause (Memorandum of Law in Opposition to 
Defendants' Motions to Dismiss the Complaint, 
dated March 8, 2011 ("Pl.'s Mem.") (Docket Item 

ID). 

By Order dated June 3, 2011, I announced my 
intention to convert the motions to a motion for 
summary judgment pursuant to Fed.R.Civ.P. 12(d) 
and directed the parties to submit additional 
materials, if they wished to do so, no later than June 
30, 2011 (Docket Item 17). On June 20, 2011, I 
received a letter from the Federal Defendants 
requesting that their motion to dismiss not be 
converted to a motion for summary judgment (Letter 
from Jean-David Barnea to undersigned, dated June 
20, 2011, at 2). On June 23, 2011, I received a letter 
from the State Defendants that "concur[red] with, 
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and adopt[ed], the views expressed" in the Federal 
Defendants's letter (Letter from Clement J. Colucci 
to undersigned, dated June 24, 2011, at 1). Because I 
conclude that the motions should be granted, 
defendants are not prejudiced by the conversion, and 
I decline their request to reconsider. Moreover, 
Hollander did not object to the conversion in his 
subsequent submission, which I received on June 27, 
2011 and which consisted of a Statement of Material 
Facts, Declaration, Memorandum of Law in 
Opposition to Defendants' Motion for Summary 
Judgment and a proposed Second Amended 
Complaint. 

III. Analysis 

A. Summary Judgment Standard 

The standards applicable to a motion for 
summary judgment are well-settled and require only 
brief review. 

Summary judgment shall be granted when 
there is no genuine issue of material fact and 
the moving party is entitled to judgment as a 
matter of law. Fed.R.Civ.P. 56(c). This form of 
relief is appropriate when, after discovery, the 
party . . . against whom summary judgment is 
sought has not shown that evidence of an 
essential element of her case -- one on which 
she has the burden of proof -- exists. See 
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). This 
form of remedy is inappropriate when the 
issue to be resolved is both genuine and 
related to a disputed material fact. An alleged 
factual dispute regarding immaterial or minor 
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facts between the parties will not defeat an 
otherwise properly supported motion for 
summary judgment. See Howard v. Gleason 
Corn.. 901 F.2d 1154, 1159 (2d Cir. 1990). 
Moreover, the existence of a mere scintilla of 
evidence in support of nonmovant's position is 
insufficient to defeat the motion; there must 
be evidence on which a jury could reasonably 
find for the nonmovant. Anderson v. Liberty 
Lobby. Inc.. 477 U.S. 242, 252, 106 S.Ct. 2505, 
91 L.Ed.2d 202 (1986). 

If the movant demonstrates an absence of 
a genuine issue of material fact, a limited 
burden of production shifts to the nonmovant, 
who must "demonstrate more than some 
metaphysical doubt as to the material facts," 
and come forward with "specific facts showing 
that there is a genuine issue for trial." 
Aslanidis v. United States Lines. Inc., 7 F.3d 
1067, 1072 (2d Cir. 1993). If the non-movant 
fails to meet this burden, summary judgment 
will be granted against it. 

Powell v. Nat'l Bd. of Med. Exam'rs, 364 F.3d 79, 84 
(2d Cir. 2004); accord Binder & Binder PC v. 
Barnhart. 481 F.3d 141, 148 (2d Cir. 2007); Jeffreys 
v. City of N.Y., 426 F.3d 549, 553-54 (2d Cir. 2005); 
Gallo v. Prudential Residential Servs.. Ltd. P'ship, 
22 F.3d 1219, 1223-24 (2d Cir. 1994); see also 
McPherson v. N.Y.C. Dep't of Educ., 457 F.3d 211, 
215 n.4 (2d Cir. 2006) ("[S]peculation alone is 
insufficient to defeat a motion for summary 
judgment."). 

"In determining whether a genuine issue of 
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material fact exists, a court must examine the 
evidence in the light most favorable to, and draw all 
inferences in favor of, the non-movant .... Stated 
more succinctly, '[t]he evidence of the non-movant is 
to be believed.'" Lucente v. Int'l Bus. Machs. Corn.. 
310 F.3d 243, 253-54 (2d Cir. 2002), quoting 
Anderson v. Liberty Lobby, Inc., supra. 477 U.S. at 
255; accord Jeffreys v. City of New York, supra, 426 
F.3d at 553 ("Assessments of credibility and choices 
between conflicting versions of the events are 
matters for the jury, not for the court on summary 
judgment.") (citation and internal quotations 
omitted); see also Make the Road by Walking. Inc, v. 
Turner. 378 F.3d 133, 142 (2d Cir. 2004); Dallas 
Aerospace. Inc, v. CIS Air Corn.. 352 F.3d 775, 780 
(2d Cir. 2003). 

"Material facts are those which 'might affect 
the outcome of the suit under the governing law,' 
and a dispute is 'genuine' if 'the evidence is such that 
a reasonable jury could return a verdict for the 
nonmoving party.'" Coppola v. Bear Stearns & Co., 
499 F.3d 144, 148 (2d Cir. 2007), quoting Andersonv. 
Liberty Lobby. Inc., supra. 477 U.S. at 248; accord 
McCarthy v. Dun & Bradstreet Corp.. 482 F.3d 184, 
202 (2d Cir. 2007). '"[I]n ruling on a motion for 
summary judgment, a judge must ask himself not 
whether he thinks the evidence unmistakably favors 
one side or the other but whether a fair-minded jury 
could return a verdict for the [non-movant] on the 
evidence presented[.]'" Cine SK8, Inc, v. Town of 
Henrietta, 507 F.3d 778, 788 (2d Cir. 2007), quoting 
Readco, Inc, v. Marine Midland Bank. 81 F.3d 295, 
298 (2d Cir. 1996). 
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B. Constitutional Standing Requirements 

The Constitutional standing requirements 
have been comprehensively set forth by the 
Honorable Kenneth M. Karas, United States District 
Judge, in Access 4 All, Inc, v. Trump Int'l Hotel and 
Tower Condo., 458 F. Supp. 2d 160, 167 (S.D.N.Y. 
2006): 

Standing is an essential and unchanging 
component of the case-or-controversy 
requirement of Article III. See Lujan v. 
Defenders of Wildlife. 504 U.S. 555, 560, 112 
S.Ct. 2130, 119 L.Ed.2d 351 (1992). There are 
three well-settled constitutional standing 
requirements: (1) injury in fact, which must be 
(a) concrete and particularized, and (b) actual 
or imminent; (2) a causal connection between 
the injury and the defendant's conduct; and 
(3) the injury must be likely to be redressed by 
a favorable decision. See Field Day. LLC v. 
County of Suffolk, 463 F.3d 167, 175 (2d Cir. 
2006) (citing Lujan, 504 U.S. at 560, 112 S.Ct. 
2130). A plaintiffs standing is evaluated at 
the time the complaint is filed. See Robidoux 
w Celam. 987 F.2d 931, 938 (2d Cir. 1993). As 
the party invoking federal jurisdiction, 
Plaintiffs bear the burden of establishing 
standing. See Field Day, 463 F.3d 167, 176. To 
defeat a motion for summary judgment, 
Plaintiffs "must set forth by affidavit or other 
evidence specific facts which for purposes of 
the summary judgment motion will be taken 
to be true." Lewis v. Casey, 518 U.S. 343, 358, 
116 S.Ct. 2174, 135 L.Ed.2d 606 (1996) (citing 
Lujan, 504 U.S. at 561, 112 S.Ct. 2130). Each 
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element must be proven with the "manner and 
degree of evidence required" at the given stage 
of litigation. See Bldg. & Constr. Trades 
Council v. Downtown Dev.. Inc.. 448 F.3d 138, 
144 (2d Cir. 2006). 

A plaintiff cannot base standing merely on his 
status as a taxpayer unless there are "special 
circumstances." Ariz. Christian Sch. Tuition Org. v. 

Winn. _U.S._, 131 S. Ct. 1436, 1442 (2011). 

The United States Supreme Court "has rejected the 
general proposition that an individual who has paid 
taxes has a 'continuing, legally cognizable interest in 
ensuring that those funds are not used by the 
Government in a way that violates the 
Constitution."’ Ariz. Christian Sch. Tuition Org. v. 
Winn, supra. 131 S. Ct. at 1442, quoting Hein v. 
Freedom From Religion Found.. Inc.. 551 U.S. 587, 
599 (2007) (plurality opinion). 

In Flast v. Cohen. 392 U.S. 83 (1968), the 
Supreme Court carved out a "narrow exception" to 
the rule against taxpayer standing. Ariz. Christian 
Sch. Tuition Org. v. Winn, supra. 131 S. Ct. at 1445, 
quoting Bowen v. Kendrick. 487 U.S. 589, 618 
(1988). Under Flast v. Cohen, supra, a taxpayer will 
have standing when two conditions are met. "The 
first condition is that there must be a 'logical link' 
between the plaintiffs taxpayer status 'and the type 
of legislative enactment attacked.'" Ariz. Christian 
Sch. Tuition Org. v. Winn, supra, 131 S. Ct. at 1445, 
quoting Flast v. Cohen, supra, 392 U.S. at 102. The 
other condition "is that there must be 'a nexus' 
between the plaintiffs taxpayer status and 'the 
precise nature of the constitutional infringement 
alleged.'" Ariz. Christian Sch. Tuition Org. v. Winn, 
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supra, 131 S. Ct. at 1445, quoting Flast v, Cohen, 
supra, 392 U.S. at 102. A plaintiffs allegation of 
taxpayer standing based on "an abstract injury 
shared by the public" will not suffice, as "a concrete 
injury" is required. Bd. of Educ. v. N.Y. State 
Teachers Ret, Svs., 60 F.3d 106, 110 (2d Cir. 1995) 
(citations omitted); see also Woods v. Empire Health 
Choice, Inc., 574 F.3d 92, 96 (2d Cir. 2009) 
("Standing has been rejected in [taxpayer standing] 
cases because the alleged injury is ... a grievance 
the taxpayer suffers in some indefinite way in 
common with people generally." (quoting 
DaimlerChrysler Corp. v, Cuno, 547 U.S. 332, 344 
(2006) (internal quotation marks omitted)). 

C. Res Judicata and Collateral Estoppel 

The common law doctrines of res judicata and 
collateral estoppel are "related but distinct [and] 
operate to prevent parties from contesting matters 
that they have had a full and fair opportunity to 
litigate, thereby conserving judicial resources and 
protecting parties from the expense and vexation of 
multiple lawsuits." Marvel Characters, Inc, v. 
Simon, 310 F.3d 280, 286 (2d Cir. 2002). Federal law 
determines the preclusive effect of a federal 
judgment. PRC Harris, Inc, v. Boeing Co., 700 F.2d 
894, 896 n.l (2d Cir. 1983). 

" Res judicata [or claim preclusion] 4 precludes 
parties from litigating issues 'that were or could 


4 Some more modem authorities refer to the doctrines of res 
judicata and collateral estoppel by the more descriptive terms 
of claim preclusion and issue preclusion, respectively. See Allen 
v. McCurry, 449 U.S. 90, 94 n.5 (1980). 
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have been raised' in a prior proceeding." Perez v. 
Danbury Hosp., 347 F.3d 419, 426 (2d Cir. 2003), 
quoting Monahan v. N.Y.C. Dep't of Corr., 214 F.3d 
275, 284-85 (2d Cir. 2000); accord Irish Lesbian & 
Gay Org. v. Giuliani. 143 F.3d 638, 644 (2d Cir. 
1998). "To prove that a claim is precluded under this 
doctrine, 'a party must show that (1) the previous 
action involved an adjudication on the merits; (2) the 
previous action involved the [parties] or those in 
privity with them; [and] (3) the claims asserted in 
the subsequent action were, or could have been, 
raised in the prior action.'" Pike v. Freeman. 266 
F.3d 78, 91 (2d Cir. 2001), quoting Monahan v. 
N.Y.C. Dep't of Corr., supra. 214 F.3d at 284-85; see 
also Allen v. McCurry. supra. 449 U.S. at 94; Burgos 
v. Hopkins. 14 F.3d 787, 789 (2d Cir. 1994); Chase 
Manhattan Bank, N.A. v. Celotex Corn.. 56 F.3d 343, 
345-46 (2d Cir. 1995); Hemk v. Labranche, 433 F. 
Supp. 2d 372, 378 (S.D.N.Y. 2006) (Sweet, D.J.); 
Word v. Croce, 230 F. Supp. 2d 504, 508-09 (S.D.N.Y. 
2002)(Swain, D.J.). 

"Collateral estoppel, or issue preclusion, 
prevents parties or their privies from relitigating in 
a subsequent action an issue of fact or law that was 
fully and fairly litigated in a prior proceeding." 
Marvel Characters. Inc, v. Simon, supra. 310 F.3d at 
288; see Boguslavsky v. Kaplan. 159 F.3d 715, 719- 
20 (2d Cir. 1998); see also Comm'r of Internal 
Revenue v. Sunnen, 333 U.S. 591, 598 (1948) ("Once 
a party has fought out a matter in litigation with the 
other party, he cannot later renew that duel."). To 
assert a defense of collateral estoppel successfully, a 
party must establish four elements: '"(1) the 
identical issue was raised in a previous proceeding; 
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(2) the issue was actually litigated and decided in 
the previous proceeding; (3) the party had a full and 
fair opportunity to litigate the issue; and (4) the 
resolution of the issue was necessary to support a 
valid and final judgment on the merits.'" Ball v. A.O. 
Smith Corn.. 451 F.3d 66, 69 (2d Cir. 2006), quoting 
Purdy v. Zeldes, 337 F.3d 253, 258 & n.5 (2d Cir. 
2003); accord Uzdavines v. Weeks Marine, Inc., 418 
F.3d 138, 146 (2d Cir. 2005); Marvel Characters. Inc, 
v. Simon, supra. 310 F.3d at 288-89. However, 
collateral estoppel will not be applied where it would 
lead to an unfair result. Parklane Hosiery Co. v. 
Shore. 439 U.S. 322, 330-31 (1979) (application of 
collateral estoppel may be unfair where prior 
litigations have yielded inconsistent results); Bear, 
Steams & Co. v. 1109850 Ontario. Inc., 409 F.3d 87, 
91 (2d Cir. 2005) (same). 

The granting of a motion to dismiss on 
substantive grounds is considered a judgment on the 
merits. See Overview Books, LLC v. United States, 
755 F. Supp. 2d 409, 415-16 (E.D.N.Y. Dec. 13, 
2010), quoting Ramirez v. Brooklyn Aids Task Force, 
175 F.R.D. 423, 426 (E.D.N.Y. 1997) ("It is well- 
established that '[f]or res judicata p urposes, a Rule 
12(b)(6) dismissal is deemed to be a judgment on the 
merits.'"). However, the preclusive effect of a 
dismissal for lack of standing is not as clear in the 
Second Circuit. 

A dismissal for lack of standing "is a dismissal 
for lack of subject matter jurisdiction." St. Pierre v. 
Dyer, 208 F.3d 394, 400 (2d Cir. 2000) (citations 
omitted). Courts in the Second Circuit have held that 
"a dismissal for lack of subject matter jurisdiction is 
not an adjudication of the merits, and hence has no 
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res judicata effect." St. Pierre v. Dyer, supra. 208 
F.3d at 400; Thompson v. Cnty. of Franklin. 15 F.3d 
245, 253 (2d Cir. 1994), citing Exchange Nat’l Bank 
of Chicago v. Touche Ross & Co.. 544 F.2d 1126, 
1130-31 (2d Cir. 1976); Fiero v. Fin. Indus. 
Regulatory Auth.. Inc.. 606 F. Supp. 2d 500, 510 
(S.D.N.Y. 2009) (Marrero, D.J.). However, courts in 
this Circuit have also held that determinations of 
standing and other jurisdictional issues do give rise 
to binding res judicata consequences. Mrazek v. 
Suffolk Cnty. Bd. of Elections. 630 F.2d 890, 896 
n.10 (2d Cir. 1980) ("We note only that the issue of 
[plaintiffs'] standing, by all accounts, has been 
determined adversely to them in the state courts and 
that decision is binding upon us under principles of 
res judicata" (citation omitted); Ripperger v. A.C. 
Allvn & Co.. 113 F.2d 332, 333-34 (2d Cir. 1940) 
("The appellant concedes, as he necessarily must on 
the authorities, that a decision in favor of 
jurisdiction is res judicata and invulnerable to 
collateral attack" (citations omitted)); Barclay’s Ice 
Cream Co.. Ltd, v. Local No. 757 of Ice Cream 
Drivers and Emp'rs Union. 79 Civ. 1611 (RWS), 1979 
WL 1710 at *2 (S.D.N.Y. Sept. 7, 1979) (Sweet, D.J.) 
("[A] finding of lack of subject matter jurisdiction is 
res judicata as to that particular issue in subsequent 
actions between the parties."); Loucke v. United 
States. 21 F.R.D. 305, 309-10 (S.D.N.Y. 1957) 
(Herlands, D.J.) ("[A] decision on the issue of 
jurisdiction or venue is res judicata with respect to 
those issues."). 

While these authorities appear to be 
conflicting, the ambiguous use of the term " res 
judicata" may be one reason for the apparently 
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inconsistent holdings. 

[T]he term 'res judicata' has historically been 
used interchangeably to mean either res 
judicata (also known as claim preclusion) or 
collateral estoppel (also known as issue 
preclusion), see Migra v. Warren City Sch. 
Dist. Bd. of Educ., 465 U.S. 75, 77 n. 1, 104 
S.Ct. 892, 79 L.Ed.2d 56 (1984) (noting the 
older practice of using res judicata to describe 
both res judicata and collateral estoppel, and 
noting a more recent tendency to apply the 
label of res judicata only to matters of claim 
preclusion) .... 

Wells Fargo Bank, N.A. v. Diamond Point Plaza Ltd. 
P’ship, 971 A.2d 360, 365 (Md. Ct. Spec. App. 2009). 
In any event, the weight of authority outside of this 
Circuit holds that a dismissal for lack of standing 
collaterally estops subsequent suits which present 
the precise standing issue that was actually 
determined. Brereton v. Bountiful City Corp., 434 
F.3d 1213, 1218-19 (10th Cir. 2006); Ammex, Inc, v. 
United States. 384 F.3d 1368, 1372 (Fed. Cir. 2004); 
In re V & M Mgmt., Inc.. 321 F.3d 6, 8-9 (1st Cir. 
2003); Harley v. Minn. Mining & Mfg. Co.. 284 F.3d 
901, 909 (8th Cir. 2002); Hooker v. Federal Election 
Comm'n, 21 F. App'x 402, 405-06 (6th Cir. 2001) (per 
curiam) ; Dresser v. Backus, 229 F.3d 1142, 2000 WL 
1086852 at *1 (4th Cir. Aug. 4, 2000) (unpublished) 
(per curiam) ; Perry v. Sheahan, 222 F.3d 309, 317-18 
(7th Cir. 2000); Cutler v. Hayes, 818 F.2d 879, 889 
(D.C. Cir. 1987). See also People of Bikini, ex rel. 
Kili/Bikini/Ejit Local Gov. Council v. United States. 
77 Fed. Cl. 744, 776 (Fed. Cl. 2007) ("Dismissal of a 
suit for want of federal subject-matter jurisdiction, 
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for example, should not bar an action on the same 
claim in a court that does have subject matter 
jurisdiction, but ordinarily should preclude 
relitigation of the same issue of subject-matter 
jurisdiction in a second federal suit on the same 
claim. ” (quoting 18 Charles Alan Wright, Arthur R. 
Miller & Edward H. Cooper, Federal Practice & 
Procedure § 4402 at 20 (2d ed. 2007) (emphasis 
added)). 

"It is clear that a dismissal for want of 
jurisdiction does not preclude a second action where 
subsequent events cure the jurisdictional deficiency 
in the first suit." Bui v. IBP. Inc.. 205 F. Supp. 2d 
1181, 1188 (D. Kan. 2002), citing Costello v. United 
States. 365 U.S. 265, 284-88 (1961); Perry v. 
Sheahan. supra. 222 F.3d at 318; Dozier v. Ford 
Motor Co.. 702 F.2d 1189, 1192 (D.C. Cir. 1983) 
(Scalia, Cir. J.). However, a number of Circuits have 
held that, following a dismissal for lack of standing, 
a plaintiff is collaterally estopped from relitigating 
the standing issue with facts that were available to 
him at the time of the first action. In re V & M 
Mgmt., Inc., supra. 321 F.3d at 8-9 (affirming 
bankruptcy court's dismissal of claims of fraud, 
professional malpractice and breach of fiduciary 
duty on issue preclusion grounds and holding that 
an appellant's "allegations could have been raised in 
the prior bankruptcy proceedings where [his] 
standing was adjudicated"); Dresser v. Backus, 
supra, 2000 WF 1086852 at *1 (rejecting appellant's 
contention that a prior action presented "different 
issues than the case at bar" where the prior action 
addressed his standing to bring state law tort claims 
and the case at bar only raised the issue of his 
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standing to pursue RICO claims, concluding that the 
two actions "clearly involve common factual issues"); 
Perry v. Sheahan, supra, 222 F.3d at 317-18 
(dismissing Section 1983 action). 5 See also Hooker v. 
Federal Election Comm'n, 21 F. App'x at 405-06 ("In 
sum, issue preclusion applies in the present case, 
because the plaintiff is attempting to reassert the 
same claim with unchanged facts supporting his 
standing. Federal courts have used preclusion to bar 
litigants who had been found to lack standing in a 
prior suit from reasserting the same claim in a 


5 Other Circuits have held that a party is collaterally estopped 
from relitigating other jurisdictional issues with facts that were 
available at the time of the first action. Citizens Elecs. Co. v. 
OSRAM ffekflfr. 225 F. App’x 890, 893 (Fed. Cir. 2007) ("[A] 
plaintiff cannot relitigate a jurisdictional dismissal [for failure 
to plead an actual controversy] by relying upon those facts that 
existed at the time of the first dismissal" (citations omitted)); 
Park Lake Res. Ltd. Liab. v. U.S. Dep't Of Agric.. 378 F.3d 
1132, 1137 (10th Cir. 2004) (affirming dismissal on issue 
preclusion grounds following prior action's dismissal on the 
grounds that claim was not ripe and holding that "[w]e do not 
think that these additional factual allegations should preclude 
the operation of res judicata when these facts were available to 
[the plaintiff] at the time it filed its complaint in [the prior 
litigation],") quoting Magnus Elecs., Inc, v. La Republica 
Argentina, 830 F.2d 1396, 1401 (7th Cir. 1987); Dozier v. Ford 
Motor Co., supra, 702 F.2d at 1192 & n.4 (affirming dismissal 
on res judicata grounds following prior suit's dismissal for 
inadequate amount-in-controversy and concluding that "proper 
application of res judicata should require some demonstration 
that the plaintiff is relying upon a new fact or occurrence, and 
not merely relying upon those that existed at the time of the 
first dismissal."). See also DaCosta v. United States. No. 09-558 
T, 2010 WL 537572 at *5-*6 (Fed. Cl. Feb. 16, 2010) ("[T]he 
newly alleged facts must have arisen after the court's dismissal 
of the first complaint." (citation omitted)). 



32a 


subsequent suit if the facts presented by the 
litigants to support standing had not changed." 
(citations omitted)). 

In Perry v. Sheahan. supra. 222 F.3d at 317- 
18, the Seventh Circuit affirmed the dismissal of a 
Section 1983 action on the grounds of issue 
preclusion where a prior action had been dismissed 
for lack of standing. There, the plaintiff "conceded at 
oral argument that the factual allegations included 
in Perry II did not represent a change in 
circumstances between Perry I and Perry II. Instead, 
they were facts known when Perry I was brought, 
but that were never included in the complaint." 
Perry v. Sheahan. supra. 222 F.3d at 318. 

The Court stressed that 

[u]nder a system such as that established by 
the Federal Rules of Civil Procedure, which 
permits liberal amendment of pleadings, it 
does not make sense to allow a plaintiff to 
begin the same suit over and over again in the 
same court, each time alleging additional facts 
that the plaintiff was aware of from the 
beginning of the suit, until it finally satisfies 
the jurisdictional requirements. 

Perry v. Sheahan. supra. 222 F.3d at 318, quoting 
Magnus Elecs.. Inc, v. La Republica Argentina, 
supra, 830 F.2d at 1401. 

D. Application of the Foregoing Principles to the 
Present Case 

Judged by the standards set forth above, I 
conclude that summary judgment should be granted 
dismissing Hollander's claims for lack of subject 
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matter jurisdiction. I need not address the dubious 
merits of his claims, because I conclude — based on 
the weight of authority discussed above — that his 
action is barred on the grounds of collateral estoppel. 
The Underlying Action was dismissed for lack of 
standing (see Report and Recommendation in 
Hollander v. Inst, for Research on Women & Gender 
at Columbia University, 08 Civ. 7286 (Docket Item 
33); Order in Hollander v. Inst, for Research on 
Women & Gender at Columbia University. 08 Civ. 
7286 (Docket Item 36); Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ.. 
supra. 372 F. App'x 140, 2010 WL 1508269 at *1), an 
issue that Hollander attempts to relitigate here. 

As discussed in Section III.C., defendants 
must establish collateral estoppel through a four- 
part test, showing that "’(1) the identical issue was 
raised in a previous proceeding; (2) the issue was 
actually litigated and decided in the previous 
proceeding; (3) the party had a full and fair 
opportunity to litigate the issue; and (4) the 
resolution of the issue was necessary to support a 
valid and final judgment on the merits."’ Ball v. A.O. 
Smith Corp.. supra. 451 F.3d at 69, quoting Purdy v. 
Zeldes. supra. 337 F.3d at 258 & n.5. 

Hollander's Establishment Clause claims are 
identical to those raised in the Underlying Action, 
with one distinction: in his complaint here, 
Hollander has expressly alleged his standing as a 
taxpayer as an alternative basis for standing. 
However, when Hollander appealed the Underlying 
Action to the Second Circuit, he raised the issue of 
taxpayer standing. At oral argument, the Second 
Circuit discussed this issue at length with Hollander 
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and defendants. Although Hollander conceded there 
that he never expressly alleged taxpayer standing in 
the complaint in the Underlying Action, he argued 
that this basis of standing should have been implied. 
The Court of Appeals rejected Hollander's assertion 
of taxpayer standing, holding that Hollander had not 
"made out the requirements for taxpayer standing 
for his Establishment Clause claim." Hollander v. 
Inst, for Research on Women & Gender at Columbia 
Univ.. supra. 372 F. App'x 140, 2010 WL 1508269 at 
*1. The foregoing demonstrates that the issue of 
taxpayer standing was raised previously and was 
actually litigated and decided. Hollander had a full 
and fair opportunity to litigate the taxpayer 
standing issue, and the resolution of this issue was 
necessary to a valid and final judgment on the issue 
of standing. Although not technically "on the 
merits," the Second Circuit's judgment has 
preclusive effect with respect to the specific issue of 
standing. Mrazek v. Suffolk Cnty. Bd. of Elections, 
supra, 630 F.2d at 896 n.10 (citation omitted). See 
also Brereton v. Bountiful City Corn., supra. 434 
F.3d at 1218-19; Ammex, Inc, v. United States, 
supra. 384 F.3d at 1372; In re V & M Mgmt., Inc., 
supra. 321 F.3d at 8-9; Harley v. Minn. Mining & 
Mfg. Co., supra. 284 F.3d at 909; Hooker v. Federal 
Election Comm’n. supra. 21 F. App'x at 405-06; 
Dresser v. Backus, supra. 229 F.3d 1142, 2000 WE 
1086852 at *1; Perry v. Sheahan, supra, 222 F.3d at 
317-18; Cutler v. Haves, supra, 818 F.2d at 889. 

Hollander's pleading of facts that were 
previously available at the time of the Underlying 
Action does not defeat collateral estoppel. Hollander 
puts forth no evidence that his taxpayer standing is 



35a 


a new development that has occurred subsequent to 
the dismissal of the Underlying Action. On the 
contrary, he claimed during his appeal of the 
Underlying Action that he had taxpayer standing, 
and he is merely claiming to allege a jurisdictional 
fact here that he omitted from his prior complaint 
(Pl.'s Mem. at 7). As the weight of authority shows, a 
plaintiff is collaterally estopped from relitigating the 
standing issue with facts that were available to him 
at the time of the first action. In re V & M Mgmt., 
Inc., supra. 321 F.3d at 8-9; Dresser v. Backus, 
supra, 2000 WL 1086852 at *1; Perry v. Sheahan, 
supra. 222 F.3d at 317-18. 

Hollander's subsequent submission of pay 
stubs from 2010 and 2011, which indicate New York 
State and federal tax withholdings, does not change 
the foregoing analysis. Hollander submitted this 
evidence in his declaration in opposition to the 
motions to dismiss, after he filed his complaint. In 
the Second Circuit, a plaintiffs standing is evaluated 
"at the time the complaint was filed." Robidoux v. 
Celani, supra, 987 F.2d at 938. Even if I were to 
ignore this rule, Hollander asserted that he was a 
New York State and federal taxpayer at the time of 
the first action, as already discussed above. 
Therefore, these subsequent pay stubs do not 
constitute a "change in circumstances" with respect 
to Hollander's taxpayer standing. Perry v. Sheahan, 
supra, 222 F.3d at 318. Hollander is not alleging 
that he only became a New York State or federal 
taxpayer following the dismissal of the Underlying 
Action. He could have pleaded similar facts at the 
time of the first complaint, albeit with pay stubs 
from previous years. 
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Hollander argues that a "failure to allege a 
jurisdictional fact will not prevent a subsequent 
action in which the jurisdictional fact is alleged" 
(Pl.'s Mem. at 6 (citation omitted)). But the cases he 
cites in support of his position do not change the 
foregoing analysis (see Pl.'s Mem. at 5-6). He cites 
Smith v. McNeal, 109 U.S. 426, 431 (1883), for the 
proposition that a failure to allege a jurisdictional 
prerequisite is no bar where the defect was cured in 
a subsequent pleading. However, in Dozier v. Ford 
Motor Co., supra. 702 F.2d at 1192-93, the D.C. 
Circuit concluded that Smith v. McNeal, supra, and 
similar cases that suggested that "any 'defect in 
pleading' may be remedied" should be regarded as 
"superseded, expressing a rule that made sense only 
in a system where liberal amendment of pleading 
was not permitted." The Court of Appeals 
further noted that Smith v. McNeal had "not been 
cited by the Supreme Court in the century since its 
issuance." Dozier v. Ford Motor Co., supra, 702 F.2d 
at 1193. This analysis is consistent with the 
holdings from other Circuits, already discussed 
above, limiting relitigation of jurisdictional defects to 
situations where new facts arise subsequent to a 
prior action's dismissal. 

Next, Hollander cites Ripperger v, A.C. Allyn 
& Co., supra, 113 F.2d at 333-34, for the proposition 
that failure to allege a jurisdictional fact will not 
prevent a subsequent action in which the 
jurisdictional fact is alleged. I conclude the holding 
in this case actually undercuts his position. As 
already noted above, the Second Circuit stated in 
Ripperger v, A.C. Allyn & Co., supra, 113 F.2d at 333 
"that a decision in favor of jurisdiction is res judicata 
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and invulnerable to collateral attack" (citations 
omitted). While the Second Circuit cites Smith v. 
McNeal. supra, in Ripperger, it distinguishes the 
case. Ripperger involved an action against two out- 
of-state corporations for conspiracy to use corporate 
assets for private profit, and a prior action had been 
dismissed for improper venue. In the second action, 
the plaintiff appealed a district court dismissal on 
the grounds of res judicata. 113 F.2d at 332-33. In 
the second action, the plaintiff alleged that the 
corporations had designated agents for service of 
process in New York, a fact that existed prior to the 
dismissal of the first action. 113 F.2d at 333. The 
Second Circuit held that because the designation of 
the agents "antedated the first suit," there was "no 
change in the facts upon which the venue privilege 
depends." 113 F.2d at 334. The Court of Appeals 
concluded that the legal effect of the designation of 
agents "was a question necessarily involved in the 
controversy presented by the motions to dismiss the 
first complaint" and that appellant could have 
proved the fact of the designations by affidavit at 
that time. 113 F.2d at 334. Thus, the prior dismissal 
for improper venue was "a conclusive determination 
of that issue between the parties." 113 F.2d at 334. 
This holding is entirely consistent with the 
aforementioned cases that hold that jurisdictional 
defects can only be cured with new facts that post¬ 
date the prior action's dismissal. Therefore, I 

conclude that this holding actually supports 
defendants' position. 

Next, Hollander cites a footnote in York v. 
Guaranty Tr. Co. of N.Y., 143 F.2d 503, 519 n.21 (2d 
Cir. 1944), rev’d on other grounds. 326 U.S. 99 
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(1945), which states: 

As appears from Ripperger v. A. C. Allyn & 
Co., 2 Cir., 113 F.2d 332, and Smith v. 
McNeal, 100 U.S. 426, 3 S.Ct. 319, 27 L.Ed. 
986, a prior decision dismissing a suit on the 
mere pleadings for lack of jurisdiction is not a 
bar to a second suit alleging sufficient 
jurisdictional facts which existed when the 
first suit was pending but which were not 
therein alleged. Cf. Wiggins Ferry Co. v. Ohio 
& M.R. Co., 142 U.S. 396, 410, 2 S.Ct. 188, 35 
L.Ed. 1055; Sylvan Beach v. Koch, 8 Cir., 140 
F.2d 852, 860; Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 6 Cir., 121 F. 313, 318. 

I conclude that this footnote is not controlling 
authority, but rather dicta. "Dictum generally refers 
to an observation which appears in the opinion of a 
court which was unnecessary to the disposition of 
the case before it." Hormel Foods Corn, v. Jim 
Henson Productions, Inc., 73 F.3d 497, 508 (2d Cir. 
1996) (citations and internal quotation marks 
omitted). "Dicta of course have no precedential 
value." Beneficial Nat'l Bank v. Anderson. 539 U.S. 
1,17 (2003) (citation omitted). The footnote qualifies 
as an observation which was unnecessary to the 
disposition of that case. The United States Supreme 
Court, before reversing York v. Guaranty Tr. Co. of 
N.Y., supra, on other grounds, stated that the 
Second Circuit's holding was that "in a suit brought 
on the equity side of a federal district court[,] that 
court is not required to apply the State statute of 
limitations that would govern like suits in the courts 
of a State where the federal court is sitting even 
though the exclusive basis of federal jurisdiction is 
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diversity of citizenship." Guaranty Tr. Co. of N.Y. v. 
York, supra. 326 U.S. at 101. 

Additionally, I have not found any subsequent 
case citing the footnote in York. Moreover, as 
already discussed, the cases relied upon in the York 
footnote are of questionable help to Hollander. The 
Ripperger appellant was unable to avoid res judicata 
because his only purportedly new allegation with 
respect to venue "antedated the first suit." Ripperger 
v. A.C. Allyn & Co., supra, 113 F.2d at 334. And at 
least one Circuit regards Smith v. McNeal, supra, as 
superceded. See Dozier v. Ford Motor Co., supra, 
702 F.2d at 1192-93. 

Finally, the overwhelming majority of Circuits 
that have addressed this issue since York have 
concluded that a plaintiff is collaterally estopped 
from relitigating a jurisdictional defect -- including 
standing -- with facts that were available to him at 
the time of the first action. Citizens Elecs. Co. v. 
OSRAM GmBH, supra, 225 F. App'x at 893; Park 
Lake Res. Ltd. Liab. v. U.S. Dep't Of Agric., supra, 
378 F.3d at 1137; In re V & M Mgmt., Inc., supra, 
321 F.3d at 8-9; Dresser v. Backus, supra, 229 F.3d 
1142, 2000 WL 1086852 at *1; Perry v. Sheahan, 
supra, 222 F.3d at 317-18; Dozier v. Ford Motor Co., 
supra, 702 F.2d at 1192 & n.4. 6 For these reasons, I 


6 It appears that only one Circuit has held that a jurisdictional 
defect may be cured by restating facts which existed prior to 
dismissal of the initial case. In Mann v. Merrill Lynch, Pierce. 
Fenner & Smith. 488 F.2d 75, 76 (5th Cir. 1973) ( per curiam) , 
the district court dismissed a complaint "alleging wrongs 
sounding in contract" for failure to properly allege diversity 
jurisdiction. The Fifth Circuit held that this dismissal did not 
preclude a new suit where allegations of diversity jurisdiction 
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decline to adopt the reasoning from this footnote. 
Thus, Hollander's taxpayer standing argument fails. 

In addition to his taxpayer standing 
argument, Hollander also alleges non-economic 
standing — which he previously alleged in the 
Underlying Action Complaint. This ground for 
standing was previously litigated and decided in the 
Underlying Action by Judge Kaplan, who adopted 
Judge Fox's Report and Recommendation and 
dismissed for lack of standing. Judge Fox held that 
there was no "injury in fact" since the plaintiffs there 
were neither enrolled in the Women's Studies 
program nor denied an opportunity to enroll, and he 
also held that any alleged injury stemming from the 
absence of a Men's Studies program was not concrete 
and particularized (Report and Recommendation at 
8-9). The Second Circuit affirmed the dismissal "for 
substantially the reasons stated in Judge Fox's 
thorough Report and Recommendation as adopted by 


were properly pled, as the original suit was dismissed 
"basically because requisite jurisdictional allegations were 
missing." Mann v. Merrill Lynch, Pierce. Fenner& Smith, 
supra, 488 F.2d at 76. Two Circuits have subsequently 
examined the holding in Mann and declined to adopt its 
reasoning. Dozier v. Ford Motor Co., supra, 702 F.2d at 1193 
n.7 (concluding that the requirement of a showing that facts 
occurred subsequent to the original dismissal in order to cure a 
jurisdictional defect "makes more sense"); Magnus Elecs., Inc, 
v. La Republica Argentina, supra, 830 F.2d at 1401 (comparing 
Dozier and Mann and concluding that " Dozier [was! the better 
reasoned result"). See also 18 Charles Alan Wright, Arthur R. 
Miller & Edward H. Cooper, Federal Practice & Procedure § 
4436 at 159 n.18 (2d ed. 2007) ("The treatment of the problem 
in the Mann case is not so thorough that it can be relied upon 
as the final word."). 
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the district court." Hollander v. Inst, for Research on 
Women & Gender at Columbia Univ., supra, 372 F. 
App'x 140, 2010 WL 1508269 at *1. Hollander had a 
full and fair opportunity to litigate the non- economic 
standing issue, and the resolution of this issue was 
also necessary to a valid and final judgment on the 
issue of standing. As already discussed, a judgment 
on the issue of standing has preclusive effect with 
respect to that issue. 

Therefore, I conclude that plaintiffs lack of 
standing is established by the judgment in the 
Underlying Action and that the doctrine of collateral 
estoppel precludes plaintiff from relitigating the 
issue here. Because I reach this conclusion, I need 
not address the other arguments Hollander raised in 
his opposition memo with respect to the plausibility 
standard of pleading. There are no genuine issues of 
material fact, and defendants are entitled to 
summary judgment as a matter of law. 

IV. Conclusion 

Accordingly, for all the foregoing reasons, I 
respectfully recommend that defendants' motions for 
summary judgment be granted. 

V. Objections 

Pursuant to 28 U.S.C. § 636(b)(1)(C) and Rule 
72(b) of the Federal Rules of Civil Procedure, the 
parties shall have fourteen (14) days from receipt of 
this Report to file written objections. See also Fed. 
R. Civ. P. 6(a). Such objections (and responses 
thereto) shall be filed with the Clerk of the Court, 
with courtesy copies delivered to the Chambers of 
the Honorable Laura Taylor Swain, United States 
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District Judge, 500 Pearl Street, Room 755 and to 
the Chambers of the undersigned 5 00 Pearl Street, 
Room 750 New York, New York 10007. Any requests 
for an extension of time for filing objections must be 
directed to Judge Swain. FAILURE TO OBJECT 
WITHIN FOURTEEN (14) DAYS WILL RESULT 
IN A WAIVER OF OBJECTIONS AND WILL 
PRECLUDE APPELLATE REVIEW. Thomas v. Arn, 
474 U.S. 140, 155 (1985); United States v. Male 
Juvenile. 121 F.3d 34, 38 (2d Cir. 1997); IUE AFL- 
CIO Pension Fund v. Herrmann. 9 F.3d 1049, 1054 
(2d Cir. 1993); Frank v. Johnson/ 968 F.2d 298, 300 
(2d Cir. 1992); Wesolek v. Canadair Ltd. . 838 F.2d 
55,57-59 (2d Cir. 1988); McCarthy v. Manson .714 
F.2d 234, 237-38 (2d Cir. 1983) (per curiam). 


Dated: New York, New York 
July 1, 2011 


Respectfully submitted/ 


HENRY PPTMAN 



United States Magistrate Judge 


Copies transmitted to: 

Mr. Roy D. Hollander, Esq. 
Law Office of Roy D. Hollander 
545 East 14th Street 
New York, New York 10009 
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Clement J. Colucci III, Esq. Assistant Attorney 
General 

New York State Department of Law 24th Floor 

120 Broadway 

New York, New York 10271 

Jean-David Barnea, Esq. 

United States Attorney's Office 
Southern District of New York 3rd Floor 
86 Chambers Street 
New York, New York 10007 
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UNITED STATES DISTRICT COURT SOUTHERN 
DISTRICT OF NEW YORK 

X 


ROY DEN HOLLANDER, 


Plaintiff, 


-v- 

MEMBERS OF THE BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF NEW 
YORK , in their official and individual capacities, et 
al. 


Defendants. 


-X 
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|i DOCUMENT 
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No . 10 Civ. 9277 (LTS)( HBP) 


ORDER 

Plaintiff Roy Den Hollander ("Plaintiff'), a 
Columbia University (the "University") alumnus, 
seeks declaratory and injunctive relief against the 
Members of the Board of Regents of the State of New 
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York, Chancellor of the Board of Regents Merry] H. 
Tisch, New York State Commissioner of the 
Department of Education David M. Steiner, Acting 
President of the New York State Higher Education 
Services Corporation Elsa Magee, and United States 
Secretary of Education Arne Duncan, in their official 
and individual capacities, and the United States 
Department of Education (collectively, 
"Defendants"). Plaintiff asserts that it is 
unconstitutional for Defendants to provide the 
University with public funding because the 
University's Women's Studies program promotes a 
religion of feminism in violation of the 
Establishment Clause of the First Amendment. 

Plaintiff commenced a similar action against 
Defendants (or their predecessors) and the 
University in 2008 alleging, among other things, 
that Defendants violated the Establishment Clause 
"by aiding the establishment of the religion 
Feminism" by funding the University's Women's 
Studies Program. Den Hollander v. Inst, for 
Research on Women & Gender at Columbia Univ. 
("Den Hollander I"), No. 08 Civ. 7286 (S.D.N.Y. filed 
Dec. 1, 2008). The District Court dismissed Den 
Hollander I for lack of standing, and the Second 
Circuit affirmed the dismissal. Order, Den Hollander 
L No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 
36, affd, 372 Fed. Appx. 140 (2d Cir. 2010).) In Den 
Hollander I the issue of Plaintiffs standing thus was 
litigated at the District Court level and on appeal. 
See, e.g., Report and Recommendation, Den 
Hollander I , 2009 WL 1025960 (S.D.N.Y. Apr. 15, 
2009), adopted by, Order, No. 08 Civ. 7286 (S.D.N.Y. 
Apr. 24, 2009), ECF No. 36, affd, 372 Fed. Appx. 
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140(2d Cir. 2010). 

Defendants moved to dismiss Plaintiffs 
Complaint in this case. Magistrate Judge Harry B. 
Pitman, to whom the matter was referred for a 
Report and Recommendation, converted Defendants' 
motions to dismiss into a motion for summary 
judgment in accordance with Federal Rule of Civil 
Procedure 12(d). (Order, June 3, 2011, ECF No. 17; 
see also Fed. R. Civ. P. 12(d).) On July 1, 2011, Judge 
Pitman issued a Report and Recommendation 
("Report") recommending that summary judgment be 
granted in favor of Defendants on the ground that 
collateral estoppel precludes this action because 
Plaintiff previously litigated the issue of his standing 
to bring such a claim. (Report, July 1, 2011, ECF 
No. 24.) Plaintiff filed timely objections. Familiarity 
with the Report and Den Hollander I is assumed. 

In reviewing the Report, the Court "may 
accept reject, or modify, in whole or in part, the 
findings or recommendations made by the 
magistrate." 28 U.S.C.A. 636(b)(1)(C) (West 2006 & 
Supp. 2011). The Court is required to make a de 
novo determination as to the aspects of the Report to 
which specific objections are made. United States v. 
Male Juvenile . 121 F.3d 34, 38 (2d Cir. 1997). When 
a party makes only conclusory or general objections, 
or simply reiterates original arguments, the Court 
reviews the Report only for clear error. See Camardo 
v. Gen. Motors Hourly-Rate Emp. Pension Plan, 806 
F. Supp. 380, 382 (W D.N.Y. 1 992) (court need not 
consider objections which are frivolous, conclusory, 
or general, and which constitute a rehashing of the 
same arguments and positions taken in original 
pleadings); Schoolfield v. Dep't of Corr., No. 91 Civ. 
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1691, 1994 WL 119740, at *2 (S.D N.Y. Apr. 6, 1994) 
(objections stating that magistrate judge's decisions 
are wrong and unjust and which restate facts upon 
which complaint was grounded are conclusory and 
do not form specific basis for not adopting report and 
recommendation). Objections to a Report must be 
specific and clearly aimed at particular findings in 
the magistrate judge's proposal, such that no party 
be allowed a "second bite at the apple" by simply re¬ 
litigating a prior argument. Camardo , 806 F. Supp. 
at 381-82 . 

Plaintiff raises five objections to the Report. 
He asserts that the Report: (1) is flawed by reliance 
on "factual inaccuracies"; (2) that Judge Pitman's 
failure to address res judicata was improper; (3) that 
Judge Pitman erred in holding that collateral 
estoppel bars Plaintiff from asserting taxpayer 
standing in relation to his Establishment Clause 
claim because the issue of standing was resolved 
against Plaintiff in Den Hollander I ; (4) that 
Plaintiff s "non economic" standing argument is not 
barred by collateral estoppel and that Judge Pitman 
's contrary conclusion is marred by reliance on "false 
facts"; and (5) that Judge Pitman "inappropriately 
relies on cases outside the Second Circuit to override 
the authority of the Second Circuit and U.S. 
Supreme Court precedents] on the issue of collateral 
estoppel." (Obj., July 11, 2011, ECF No. 25.) 

The Court has reviewed de novo the aspects of 
the Report to which Plaintiffs objections are non- 
conclusory and not simply reiterations of arguments 
previously directed to Judge Pitman. The Court has 
reviewed the remainder of the Report for clear error. 
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Plaintiffs first objection, that Judge Pitman 
relied on factual inaccuracies in the Report, is 
unsupported by the record. Plaintiffs second 
objection, that Judge Pitman did not rule whether 
res judicata applies, is unavailing. When one issue is 
dispositive of a matter, there is no need for the Court 
to address alternate grounds for disposition. See. 
e.g., Stachelberg v. Ponce , 128 U.S. 686, 691 (U.S. 
1888) ("This conclusion is sufficient to dispose of the 
case, and renders it unnecessary to consider other 
grounds upon which, it is insisted, the decree below 
should be sustained."). Here, the Report 
unambiguously recommends dismissal of the entire 
Complaint on the ground of collateral estoppel, 
making a ruling on res judicata unnecessary. (See 
Report 37, July 1, 2011, ECF No. 24.) 

Plaintiffs third and fourth objections, that 
collateral estoppel does not apply because taxpayer 
standing and non-economic standing were not 
previously litigated, arc similarly without merit. 
Collateral estoppel bars relitigation of an issue 
when: (1) the identical issue was raised in a previous 
proceeding; (2) the issue was actually litigated and 
decided in the previous proceeding; (3) the party had 
a full and fair opportunity to litigate the issue; and 
(4) resolution of the issue was necessary to support a 
valid and final judgment on the merits of the issue. 
Ba 11 v . A.O. Smith Corp., 451 F.3d 66, 69-70 (2d 
Cir. 2006). This Court has previously applied 
collateral estoppel to the issue of standing. See 
Fulani v. Bentsen . 862 F. Supp. 1140 (S .D.N.Y. 
1994). 

Plaintiff describes the instant case as "a 
continuation of [his previous] men's rights case.” 
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(Obj. T1 6 July 11, 2011, ECF No. 25.) Plaintiff ‘s 
standing to bring an Establishment Clause claim 
based on government funding of the University, 
including the Women’s Studies program, was 
litigated in Den Hollander I . See, e.g. , Report and 
Recommendation, Den Hollander I . 2009 WL 
1025960 (S.D.N.Y. Apr. 15, 2009), adopted by . Order, 
No. 08 Civ. 7286 (S.D.N.Y. Apr. 24, 2009), ECF No. 
36, affd . 372 Fed . App 'x 140 (2d Cir. 2010). Both the 
District Court and the Second Circuit necessarily 
decided the issue of Plaintiffs standing in Den Holl 
and er I. See Order, Den Hollander I , 08 Civ. 7286 
(S.D.N.Y. Apr. 24, 2009), ECF No . 36, affd. 372 Fed. 
App'x 140 (2d Cir. 20 10)). The issue of Plaintiffs 
standing to litigate hi s Establishment Clause and 
related claim s regarding the University's Women's 
Studies program was decided against him in Den 
Hollander I . Plaintiffs attempt to litigate alternate 
ground s for standing in this lawsuit is improper and 
unavailing. As the Second Circuit has stated, "[t]he 
principal virtue of collateral estoppel is self-evident: 
it promotes judicial economy by reducing the 
burdens associated with revisiting an issue already 
decided." Securities Exch. Comm’n v. Monarch 
Funding Corn., 192 F.2 d 295, 303 (2d Cir. 1999) 
(citing Parklane Hosiery Co. v. Shore. 439 U.S. 322, 
326 (1979); Gelb v . Royal G lobe Ins. Co., 798 F.2d 
38, 44 (2d Cir. 1986)). Additionally, "when the claims 
in two separate act ion s between the same parties 
are the same or are closely related[. . .] it is unfair to 
the w inning party and an unnecessary burden on 
the courts to allow repeated litigation of the same 
issue in what is essentially the same controversy ." 
United States v . Stauffer Chem. Co .. 464 U .S. 165, 
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171 (1984) (quoting Restatement (Second) of 

Judgments 28, comment b (1 982) ) ; Fulani , 862 F. 
Supp. at 1151. In sum, "a dismissal for lack of 
subject matter retains some preclusive effect [and] 
bars those matters that have been actually litigated - 
typically, the specific jurisdictional issue(s) that 
mandated the initial dismissal." Lowe v. United 
States, 79 Fed. Cl. 218, 229 (original emphasis) 
(citing Parklane Hosiery . 439 U.S. at 326 n.5 ("the 
judgment in the prior suit precludes relitigation of 
issues actually litigated and necessary to the 
outcome of the first action")). Thus, collateral 
estoppel bars Plaintiffs attempt re-litigate his 
standing to bring an Establishment Clause claim 
based on government funding of the University. 

Finally, Plaintiff misreads the case law when 
he objects that the Report relies on non-binding 
decisions "to override the Second Circuit and the 
U.S Supreme Court" by app lying collateral estoppel 
to his claim. The authorities upon which Plaintiff 
relies are inapposite to the standing question at 
issue here. The Court has thoroughly reviewed and 
considered de novo the relevant aspects of the Report 
and concurs in Judge Pitman's conclusions regarding 
the scope and application of the collateral estoppel 
doctrine. 

The Court has reviewed the remaining aspects 
of the Report and finds Judge Pitman's analysis free 
of clear error. The Court adopts the Report in its 
entirety, and, for the reasons stated therein and for 
the foregoing reasons, summary judgment is granted 
in favor of Defendants. The Clerk of the Court is 
respectfully requested to enter judgment accordingly 
and to close this case. 
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This Order resolves docket entry no. 7. 
SO ORDERED. 

Dated: New York, New York 
October 31, 2011 



United States District Judge 
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ROY DEN HOLLANDER, 
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-v- 

MEMBERS of the BOARD of REGENTS of the 
UNIVERSITY of the STATE of NEW YORK, in 
their official and individual capacities, et al.. 

Defendants. 


-X 
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No. 10 Civ. 9277 (LTS)(HBP) 


MEMORANDUM ORDER 

On August 18, 2008, Plaintiff Roy Den 
Hollander ("Plaintiff or "Den Hollander") 
commenced an action in this district (" Den 
Hollander I "), asserting that he was a New York 
State resident and an alumnus of Columbia 
University, but that he was deterred from attending 
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continuing education courses at Columbia because 
he would be exposed to "Feminist dogma" from the 
university. See Den Hollander v. Institute of 
Research on Women and Gender at Columbia 
University , et al., 08 Civ. 7286 (LAK). He 
additionally contended that Columbia University's 
Institute for Research on Women and Gender 
Studies promotes the "Religion of Feminism," in 
violation of the Establishment Clause. 

On April 15, 2009, Magistrate Judge Kevin 
Nathaniel Fox issued a Report and 
Recommendation recommending dismissal of Den 
Hollander I for lack of standing. See Den Hollander 
I, 2009 WL 1025960 (S.D.N.Y. Apr. 15, 2009). On 
April 24, 2009, District Judge Lewis Kaplan 
adopted the Report and Recommendation and, on 
April 16, 2010, the United States Court of Appeals 
for the Second Circuit affirmed Judge Kaplan's 
decision, based entirely on Plaintiffs failure to 
establish standing. 

Plaintiff subsequently filed the present 
action (" Den Hollander II") . which was referred to 
Magistrate Judge Henry Pitman for general pre¬ 
trial management. Defendants moved to dismiss 
the complaint, and Judge Pitman converted those 
motions to summary judgment motions. Judge 
Pitman ultimately issued a Report and 
Recommendation recommending that summary 
judgment be granted on the ground that collateral 
estoppel precluded Plaintiff from re-litigating the 
question of standing. After considering the Report 
and Recommendation and Plaintiffs objections, this 
Court adopted the Report and Recommendation in 
its entirety on October 31, 2011 and entered 
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judgment closing the case that same day. 

Now before the Court is Plaintiffs motion to 
vacate the October 31, 2011, judgment and to 
amend his complaint , principally by adding two 
new plaintiffs who assert that they have taxpayer 
standing. The Court has considered carefully all 
the parties' submissions and, for substantially the 
reasons set forth in pages 5-8 of the State 
Defendants' Opposition Memorandum of Law and 
pages 1-2 of the Federal Defendants' opposition 
letter, Plaintiffs motion is denied. 

SO ORDERED. 


Dated: New York, New York 
May 21, 2012 


/S / 

LAURA TAYLOR SWAIN 
United States District Judge 
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of New York 

Attorney for State D efendants 
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D. The Proposed Amendment 

By motion filed on November 21, 2011, plaintiff 
moves to vacate the October 31, 2011 judgment and 
to amend the complaint, mainly for the purpose of 
adding two additional plaintiffs, who assert their 
potential standing as taxpayers and on other 
grounds. (PAC, 1 jf 67-97) The proposed amended 
complaint also makes some factual allegations 
concerning the proposed new defendants 
themselves and their grievances 3 , see PAC, If If 1, 
5-7, 13-15,43-44,47,49-50, 88-96, 125, 132-54, 158- 
63, 166-68, but, as plaintiff rightly asserts, these 
new factual allegations make no significant change 
in the theory of the case or the underlying legal 
issues. (Pltf. Mem., p. 5) 

ARGUMENT 
POINT I 

THERE ARE NO GROUNDS TO VACATE THIS 
COURT'S ORDER 

Plaintiff correctly states that a party seeking to 
file an amended complaint after judgment has been 
entered must first have the judgment vacated or set 


3 One proposed new defendant, Michael Schmitt, has 
complaints about the women's studies program at his alma 
mater, Hofstra University, that largely parallel Mr. Den 
Hollander's about Columbia's program. See PAC, HD 1, 5-7, 
13-14, 43-44, 47, 49-50, 88-96, 125, 132-54, 158-63, 166-68. 
The other proposed new defendant, Michael Leventhal, is 
identified as a taxpayer and an alumnus of Hunter College of 
The City University of New York, but does not make any 
further allegations concerning him or the nature of his 
grievance, if any. (PAC, 115) 
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aside pursuant to FRCP 59(e) or 60(b). 4 See Pltf. 
Mem., p. 3, citing cases. But having stated the 
correct rule, plaintiff then fails to so much as 
mention any grounds to vacate or set aside the 
judgment, id, pp. 3-8, and "[ujnless there is a valid 
basis to vacate the previously entered judgment, it 
would be contradictory to entertain a motion to 
amend the complaint." National Petrochemical Co. 
of Iran v. MIT Stolt Sheaf : 930 F.2d 240, 245 (2d Cir. 
1991). Because there is no such basis., this Court 
should not entertain the proposed amendment. 

"Applications to alter or amend judgments under 
Federal Rule of Civil Procedure 59(e) or for 
reconsideration under Local Rule 6.3 are evaluated 
under the same exacting standard." Antomarchi v. 
Consolidated Edison Co. of New York. Inc., 03 Civ. 
7735 (LTS), 2011 WL 253640 at* 1 (S.D.N.Y. Jan. 
19, 2011), citing Williams v. New York City Dept, of 
Corrections, 219 F.RD. 78, 83 (S.D.N.Y. 2003). The 
movant "bears the heavy burden of demonstrating 
that there has been an intervening change of 
controlling law, that new evidence has become 
available, or that there is a need to correct a clear 
error or manifest injustice." Id., citing Virgin 
Airways v. Nat'l Mediation Bd., 956 F.2d 1245, 
1255 (2d Cir. 1992). 


4 Because plaintiff has filed his motion within 28 days of the 
entry of judgment, it is properly considered a motion to alter or 
amend under FRCP 59(e) rather than a motion for relief from 
judgment or order under FRCP 60(b). See 12A C. Wright, et 
at., Federal Practice and Procedure. Civil, § 1489 (3d ed. 2010). 
The difference, however, is of no practical consequence in this 
case. Compare Fed. R. App. Pro. 4(a)(4)(A)(iv) and (vi) (effects 
of respective motions on time to file appeal). 
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Although plaintiff does not explain on what 
theory he thinks the judgment ought to be vacated-- 
the preliminary step to any amendment-- analysis 
of the proceedings so far, and the proposed 
amendment, will show that none of the reasons for 
alteration or amendment of judgments applies here. 

Den Hollander I determined that plaintiff lacked 
standing to pursue this Establishment Clause claim. 
Den Hollander v. Institute for Research on Women 
& Gender at Columbia University, etal. 09-1910-cv, 
372 Fed. App'x 140 (2d Cir. 2010). This Court has 
determined that this same named plaintiff-- Roy 
Den Hollander-- was barred from re-litigating his 
standing and precluded from pursuing this claim 
even on the basis of a better-articulated theory of 
standing that, if valid, would have been available to 
him in Den Hollander I. (Den Hollander II Docket 
Document 29) The most important amendment 
plaintiff wishes to make is to add two new named 
plaintiffs who, if the allegations of the proposed 
amended complaint are to be believed, can 
successfully assert taxpayer standing. (PAC, If If 
13, 15, 67-78) But the apparently newly-discovered 
existence of these potential plaintiffs does not 
constitute one of the recognized reasons for 
vacating or amending a judgment. 

Plaintiff does not contend that there has been 
some intervening change in the law. And new 
plaintiffs, even newly-discovered plaintiffs, are 
not newly-discovered evidence. The addition of 
these new plaintiffs would not cure plaintiffs own 
lack of standing to pursue these claims, and, 
therefore, would not be grounds to alter the 
original decision. See U.S. v. Internat’l Bhd. Of 
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Teamsters, 247 F.3d 370, 392 (2d Cir. 2001) 
(newly-discovered evidence must be of the sort 
that would probably have changed the result). 
Although plaintiff obviously disagrees with this 
Court's October 31, 20 11 decision, he does not 
assert clear error. Finally, plaintiff does not 
identify any manifest injustice. As he admits, the 
proposed new plaintiffs are perfectly free to bring 
their own lawsuit in their own names, and, if 
successful, obtain injunctive and declaratory relief 
that would benefit not only them, but plaintiff and 
all others similarly situated. (Pltf. Mem., p. 6) The 
proposed new plaintiffs can, if they choose, avail 
themselves of Mr. Den Hollander's advice or 
direction in the prosecution of their own lawsuit. 

In short, plaintiff has failed to show any 
reason to alter or amend the judgment. Because 
an alteration or amendment of the judgment is a 
prerequisite for a post-judgment motion to 
amend, the proposed amendment fails at the 
threshold and should be denied. 

POINT II 

PLAINTIFF LACKS STANDING TO SEEK 
AMENDMENT 

Plaintiff has twice been adjudicated as lacking 
standing to pursue this case. See Den Hollander v. 
Institute for Research on Women & Gender at 
Columbia University, et al., 09- 19 I 0-cv, 372 Fed. 
App'x 140 (2d Cir. 2010) (Den Hollander I); Den 
Hollander II, Docket Document 29. Lacking 
standing to pursue the case at all, plaintiff 
necessarily lacks standing to seek amendment, 
even to add other parties who might have 
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standing, and this Court lacks jurisdiction to 
entertain the motion. See Summit Office Park. Inc. 
v. United States Steel Corp., 639 F.2d 1278, 1282-83 
(5th Cir. 1981) ("Since there was no plaintiff before 
the court with a valid cause of action, there was no 
proper party available to amend the complaint. . . 

. Since Summit had no standing to assert a claim, 
it was without power to amend the complaint so 
as to initiate a new lawsuit with new plaintiffs 
and a new cause of action."): Zangara v. Travelers 
Indemnity Co. of America, 05 CV 731,2006 WL 
825231 at *3 (N.D. Ohio Mar. 30, 2006) 

("Zangara's lack of standing precludes him from 
amending the complaint to substitute new 
plaintiffs and join a new defendant. More 
precisely, his lack of standing divests this Court of 
subject matter jurisdiction necessary to even 
consider such a motion."); Turner v. First 
Wisconsin Mortgage Trust, 454 F. Supp. 899, 913 
(E.D. Wis. 1978) ("a plaintiff who cannot maintain 
her own complaint has no right to amend it 
pursuant to Rule 15 of the Federal Rules of Civil 
Procedure to bring in other parties who will 
thereafter remain as parties when the complaint 
is dismissed as to the original plaintiff); Schwartz 
v. The Olympic, Inc., 74 F. Supp. 800, 801 (D. Del. 
1947) ("Plaintiff also seeks to amend his complaint 
to bring in other parties plaintiff. If he cannot 
maintain his own complaint, he has no right to 
amend it.") 
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POINT III 

AMENDMENT SHOULD BE DENIED AS 
FUTILE BECAUSE ’’FEMINISM" IS NOT A 
RELIGION AND THE STATE DEFENDANTS’ 
ACTIVITIES DO NOT TEND TO ESTABLISH 
RELIGION 

Leave to amend should be denied when the 
proposed amendment would be futile. Lucente v. 
IBM Corp., 310 F.3d 243,258 (2d Cir. 2002): Nettis 
v. Levitt, 241 F.3d 186, 193 (2d Cir. 2001). A 
proposed amendment is futile when it would not 
withstand a motion to dismiss under Rule 
12(b)(6). See Lucente, 310 F.3d at 258: Dougherty v. 
North Hempstead Board of Zoning Appeals, 282 
F.3d 83, 88 (2d Cir. 2002). 
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U.S. Department of Justice 

United States Attorney 
Southern District of 
New York 


86 Chambers 
Street, 3nl Floor 
New York, New 
York 10007. 

December 5, 2011 

BY FACSIMILE (212) 805-0426 

Hon. Laura Taylor 

Swain United States 

District Judge United 

States District Court 

500 Pearl Street, Suite 

755 New York, New 

York 10007 

Re: Den Hollander u. Members of the Board of 
Regents, 10 Civ. 9277 (LTS) (HBP) 

Dear Judge Swain: 

I write on behalf of the United States 
Department of Education and the Secretary of 
Education (collectively, "the Federal Defendants") to 
oppose plaintiff Roy Den Hollander's motion to 
vacate the judgment and amend the complaint 
[Docket No. 34], The Federal Defendants 
respectfully request that the Court accept this letter 
in lieu of a formal opposition to plaintiffs motion, 
and enter this letter on the docket. 
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This is plaintiffs now-third attempt to craft a 
complaint that survives the pleadings stage, and it 
is no more successful than his previous attempts. 
As the Court will recall, Plaintiff believes that 
federal (and state) funding provided for students at 
Columbia University violates the First 
Amendment's Establishment Clause because the 
university has a women's studies department, 
which teaches about feminism, and feminism — in 
plaintiffs singular view — is a religion. In 
Plaintiffs first action ("Hollander I”), the district 
court dismissed this action on the grounds that 
Plaintiff lacked standing to prosecute it, and 
because it was frivolous. See Hollander v. List, for 
Research on Women & Gender., No. 08 Civ. 7286 
(LAK) (KNF), 2009 WL 1025960 (S.D.N.Y. Apr. 15, 
2009) (report and recommendation), approved by 
Order (LAK) (S.D.N.Y. Apr. 24, 2009) 

(unpublished). 1 The Second Circuit upheld the 
district court's decision on standing alone, and thus 
did not reach the frivolousness issue, though the 
Circuit indicated that it shared the district court's 
skepticism on the merits of Plaintiffs bizarre 
theory. Hollander v. Inst, for Research on Women & 
Gender., 372 F. App'x 140, 142 (2d Cir. 2010). 

Plaintiff then filed the second, instant action 
("Hollander II"), which added further allegations 
regarding his standing. This Court held, however, 
that the determination of his standing in the earlier 


1 A copy of Judge Kaplan's unpublished order was previously 
provided to this Court in connection with the Government's 
briefing of its motion to dismiss. An additional copy can be 
provided to the Court upon request. 
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case was res judicata and could not be relitigated 
upon new allegations in a second action. See [Docket 
No. 24] (report and recommendation), approved by 
2011 WL 5222912 (S.D.N.Y. Oct. 31, 2011). 

Judgment was entered dismissing this second action 
on October 31, 2011. [Docket No. 30]. 

Plaintiff now seeks to vacate the judgment, 
pursuant to Federal Rules of Civil Procedure 59 and 
60, so that he can have a third crack at this 
complaint, by adding two additional plaintiffs. This 
request should be rejected for several reasons. 
Plaintiffs request does not satisfy the strict 
requirements for reopening a judgment, which are 
based on the important interest in finality. Even if 
Plaintiffs request were timely, his proposed 
complaint cannot be accepted because his claims 
plainly would not survive a motion to dismiss, 
because the addition of new plaintiffs does nothing 
to affect Plaintiffs own standing to bring this action 
nor does it cure the frivolous nature of the 
allegations themselves. 

As Plaintiff notes, "[a] party seeking to file an 
amended complaint postjudgment must first have 
the judgment vacated or set aside pursuant to Rules 
59(e) or 60(b)." Williams v. Citigroup Inc., 659 F.3d 
208, 213 (2d Cir. 2011) (internal quotation marks 
and brackets omitted). "[Considerations of finality 
do not always foreclose the possibility of 
amendment, even when leave to replead is not 
sought until after the entry of judgment. ... [I]n 
view of the provision in [Federal Rule of Civil 
Procedure] 15(a) that leave to amend [a complaint] 
shall be freely given when justice so requires, it 
might be appropriate in a proper case to take into 
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account the nature of the proposed amendment in 
deciding whether to vacate the previously entered 
judgment." !d. (citations and internal quotation 
marks omitted). Thus, a determination of whether to 
permit Plaintiff to vacate the judgment requires an 
examination of how the Court would consider a 
timely motion to amend his complaint. Here, such a 
motion, as discussed below, would be doomed. 

As numerous courts have held, "Rule 15 does not 
permit a plaintiff [to] amend[] its complaint to 
substitute a new plaintiff in order to cure the lack of 
subject matter jurisdiction." United States ex rel. 
Fed. Recovery Servs., Inc. v. Crescent City E.M.S., 
Inc., 72 F.3d 447,453 (5th Cir. 1995); accord Wright 
v. Dougherty County, 358 F.3d 1352, 1356 (11th Cir. 
2004) ("Where a plaintiff never had standing to 
assert a claim against the defendants, it does not 
have standing to amend the complaint and control 
the litigation by substituting new plaintiffs, a new 
class, and a new cause of action." (internal quotation 
marks omitted)); In re Enron Corp. Secs., Derivative 
& ERISA Litig., Nos. H-01-3624, H-04-4520, 2011 
WL 5967239, 12 n.19 (S.D. Tex. Nov. 29, 2011) 
("The general rule is that a plaintiff who lacks 
standing may not amend a complaint to substitute a 
new plaintiff to cure a lack of jurisdiction because a 
plaintiff may not create jurisdiction by amendment 
where none exists."); Zangara v. Travelers Indent. 
Co. of Am., No. 1:05CV731, 2006 WL 825231, at *3 
(N.D. Ohio Mar. 30, 2006) (citing Zurich Ins. Co. v. 
Logitrans, Inc., 297 F.3d 528 (6th Cir. 2002)) 
("[Plaintiffs] lack of standing precludes him from 
amending the complaint to substitute new plaintiffs 
and join a new defendant. 
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I. Introduction 

1. This action seeks declaratory and injunctive 
relief against the New York State defendants, 
pursuant to the 14 th Amendment and 42 U.S.C. § 
1983, and the United States defendants for their 
ongoing violation of the Establishment Clause of the 
First Amendment to the U.S. Constitution by aiding 
the modern-day religion Feminism in public and 
private higher educational institutions in New York 
State, such as Columbia University (“Columbia”) and 
its Institute for Research on Women and Gender 
Studies (“IRWG”) and Hofstra University (“Hofstra”) 
and its Women’s Studies program. 

2. The Chancellor and Members of New York 
State’s Board of Regents (“Regents”) and the 
Commissioner and the New York State Department 
of Education (“SED”) require that higher education 
institutions, such as Columbia and Hofstra, adhere 
to the religious doctrine of Feminism. 

3. Funds appropriated and mandated by the 
New York State Legislature are used by the Regents 
and SED to carry out their educational policy of 
inculcating Feminism into New York’s higher 
educational. 

4. The Secretary and the U.S. Department of 
Education (USDOE) violate the Establishment 
Clause by providing funds to the Regents and SED 
that are used to enforce the State’s Feminist 
requirements, such as those stated in Equity for 
Women in the 1990s, Regents Policy and Action Plan, 
Background Paper (1993)(the document contains two 
papers separately cited as Equity for Women, 
Regents Policy and Action Plan and Equity for 
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Women, Background Paper). 

5. The Regents and SED expend non-student 
aid, in particular “Bundy” funds under N.Y. Educ. 
Law § 6401 in support of the inculcation of 
Feminism by Columbia’s IRWG and Hofstra’s 
Women’s Studies program. The funds are 
appropriated by the New York State Legislature and 
mandated for higher education. 

6. USDOE expends public funds on non-student 
aid in the form of awards, contracts, and research 
grants that directly or indirectly support the 
inculcation of Feminism at Columbia’s IRWG and 
Hofstra’s Women’s Studies program. The funds are 
appropriated by the U.S. Congress and mandated for 
higher education. 

7. Columbia’s IRWG and Hofstra’s Women 
Studies program avowed purposes are to bring the 
doctrine of Feminism to the colleges’ students and 
the members of their communities. 

II. Jurisdiction and Venue 

8. This Court has subject matter jurisdiction 
over this action pursuant to 28 U.S.C. § 1331 
because this action raises federal questions under 
the First and 14 th Amendments to the U.S. 
Constitution. 

9. This Court has personal jurisdiction over the 
defendants in accordance with Fed. R. Civ. P. 
4(e)(2)(C), 4(i)(2), 4(j)(2)(B) and New York C.P.L.R. § 
307(1) & (2)(2). 

10. This Court has venue under 28 U.S.C. 
1391(b)(2), (e)(2) & (3) 
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III. Parties 

11. Plaintiff Roy Den Hollander is a resident of 
New York County, N.Y., a citizen of the United 
States, a New York State and federal taxpayer, a 
member of the Columbia Community as an alumnus 
of the Columbia University Business School, and an 
attorney admitted to practice before this Court. 

12. Den Hollander uses the facilities and services 
he is entitled to as an alumnus of Columbia and is 
directly affected by the New York State defendants 
requiring Columbia to comply with Feminist 
precepts and by the State defendants and USDOE 
using tax dollars to directly or indirectly support the 
propagation of the Feminist doctrine at IRWG. 

13. Plaintiff Michael P. Schmitt is a resident of 
Port Washington, New York, a citizen of the United 
States, a New York State and federal taxpayer, a 
member of the Hofstra Community as an alumnus of 
the Hofstra Law School, and an attorney admitted to 
practice in New York State. 

14. Schmitt uses the facilities and services he is 
entitled to as an alumnus of Hofstra Law School and 
is directly affected by the New York State 
defendants requiring Hofstra to comply with 
Feminist precepts and by the State defendants and 
USDOE using tax dollars to directly or indirectly 
support the propagation of the Feminist doctrine at 
Hofstra’s Women’s Studies program. 

15. Lieutenant Colonel (Retired) Michael G. 
Leventhal is a resident of Brooklyn, New York, a 
citizen of the United States who served his country 
in the military, a New York State and federal 
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taxpayer and graduate of the City University of New 
York Hunter College. 

16. The Regents are responsible within New York 

State for the supervision of educational activities, 
chartering and controlling higher educational 
institutions, and presiding over the University of the 
State of New York and New York’s Department of 
Education, which contains within it the Higher 
Education Services Corporation (“HESC”). N.Y. 
Educ. Law §§ 101, 207, 214, 215, 216, 219, 226(4) & 
652; NYSED/Board of Regents, 

http://www.regents.nysed.gov/. 

17. The University of the State of New York is 
America’s most comprehensive and unified 
educational system, which encompasses all the 
institutions, both public and private, offering 
education in the State. NYSED/Board of Regents, 
http://www.regents.nysed.gov/. 

18. The University of the State of New York’s 
mission is to provide educational programs and 
related services to the residents of the State. N.Y. 
Educ. Law § 201. 

19. The Regents exercise legislative functions 
concerning the higher educational system in New 
York State, determine higher education policies, and 
establish the rules for carrying those policies into 
effect throughout the higher educational institutions 
of the State. N.Y. Educ. Law § 207. 

20. Columbia and Hofstra are part of the 
University of the State of New York. 

21. Through the Regents’ power to suspend the 
charters of higher educational institutions, N.Y. 
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Educ. Law §§ 210 & 215, and its power to register 
degree granting educational programs and curricula, 
Regents Rule § 13.1, which includes the courses and 
all of a school’s facilities, 8 N.Y.C.R.R. §§ 3.47(a), 
50.1(i), 52.1, 52.2, 126.1(d), the Regents control what 
is taught in colleges and universities in the State, 
the environment in which it is taught, and limit 
which educational programs receive accreditation, 
and, therefore, non-student State and federal 
funding. 

22. Every four years the Regents develop or 
update their master plan for higher education in 
New York called the Statewide Plan for Higher 
Education and review the plan’s implementation by 
higher educational institutions. N.Y. Educ. Law § 
237. 

23. In formulating the plan for higher education, 
the Regents take into consideration the master plan 
of the Commission on Independent Colleges and 
Universities of New York, which is a non¬ 
governmental body chartered by the Regents and 
representing the policy interests of New York’s 
private colleges, such as Columbia and Hofstra. 

24. On information and belief, the Commission 
has and continues to advocate the 
institutionalization of Feminism in higher education. 

25. The Regents’ Statewide Plans, under N.Y. 
Educ. Law § 237: 

a. define the missions and objectives of 
higher education; 

b. set goals, describe the time for meeting 
those goals, identify the resources needed, 
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and establish priorities; and 

c. evaluate the effectiveness of educational 
programs. 

26. The Regents also periodically issue policy 

statements to supplement or modify the direction 
that higher educational institutions should take in 
their programs. NYSED website, 

http://www.highered.nysed.gov/ocue/lrp/; see N.Y. 
Educ. Law § 207. 

27. The Regents preside over SED, which 
functions as the Regents’ administrative arm in 
carrying out the Regents’ mandates, policies, and 
plans. N.Y. Educ. Law § 101. 

28. The Regents must approve or authorize all 
SED’s regulations for effecting the Regents’ 
mandates, policies, and plans. N.Y. Educ. Law § 
207. 

29. SED evaluates and monitors higher 
educational programs in New York colleges and 
universities, such as Columbia’s IRWG and Hofstra’s 
Women’s Studies program, in order to assure the 
programs are consistent with the Statewide Plan 
and Policy Statements formulated by the Regents. 8 
N.Y.C.R.R. § 52.1(c). 

30. On behalf of the Regents, SED provides direct 
financial aid to colleges and universities under N.Y. 
Education Law § 6401, known as “Bundy Aid,” which 
is paid based on the number of degrees awarded by a 
higher educational institution in order to support the 
operation of that institution. It is a “program of 
direct State aid to qualifying” institutions of higher 
education. McKinney’s 1968 Session Laws, Gov. 
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Rockefeller Statement p. 2380. 

31. “No portion” of “Bundy Aid” can “be used for 
the religious instruction ... or for the advancement 
or inhibition of religion.” 8 N.Y.C.R.R. § 150.2; see 
also N.Y. Educ. Law § 6401(2)(a)(iv). 

32. USDOE establishes policies for federal 
financial aid to education in order to assist 
institutions of higher learning. 20 U.S.C. § 
1070(a)(5). 

33. USDOE regulates the operation of all parties 

involved in the financing process, distributes and 
monitors federal funds, and enforces equal access to 
education. USDOE website, 

http://www2.ed.gov/about/what-we-do.html. 

34. On information and belief, USDOE provides 
awards, contracts, and research grants to higher 
educational institutions. 

35. USDOE delegated to the Regents and SED the 
responsibility for determining which higher 
educational institutions in New York State are 
eligible for federal programs providing institutions 
federal awards, contracts, and research grants. 

36. On information and belief, USDOE also 
provides funding to the Regents and SED that 
supports their turning higher education into a 
Feminist construct. 

IV. Feminism as a Religion 

37. A belief system need not be theistic in nature 
to be a religion but rather can stem from moral or 
ethical tenets that are held with the strength of 
traditional religious convictions. 
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38. The U.S. Supreme Court has rejected the view 
that religion is defined solely in terms of a Supreme 
Being by noting that “Buddhism, Taoism, Ethical 
Culture, Secular Humanism,” and other non-theistic 
belief-systems are religions. 

39. The Equal Employment Opportunity Act, 42 
U.S.C. § 2000e(j), defines the term “religion” as 
including “all aspects of religious observance and 
practice, as well as belief.” 

40. Title VII of the Civil Rights Act of 1964 
definition of religion under 29 C.F.R. § 1605.1 
“define [s] religious practices to include moral or 
ethical beliefs as to what is right and wrong which 
are sincerely held with the strength of traditional 
religious views.” 

41. Religious beliefs are generally characterized 
by, among other traits, ultimate ideas; metaphysical 
beliefs; a moral or ethical system; a shared and 
comprehensive doctrine; and the accoutrements of 
religion, such as founders, prophets, teachers, 
important writings, keepers of knowledge, structure 
or organization, holidays, and proselytizing. 

42. Five U.S. Courts of Appeals and the U.S. 
Southern District Court for New York have used the 
following criteria to determine whether a belief 
system is a religion for purposes of the 
Establishment Clause: (a) most importantly is the 
nature of the ideas, do they address fundamental 
and ultimate questions having to do with deep and 
imponderable matters (a court must, at least to a 
degree, examine the content of the supposed religion 
to determine whether the subject matter it 
comprehends is consistent with the assertion that it 
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is, or is not, a religion); (b) do the ideas have a 
broader scope that lay claim to definitive and 
comprehensive truths; (c) least important, does the 
belief system have formal and external signs such as 
structure, organization, efforts at propagation, and 
observance of holidays similar to traditional 
religions. 

43. The Feminist doctrine advanced and aided by 
the defendants in higher educational institutions, 
such as Columbia and Hofstra: 

a. Provides followers with a faith-based 
certainty that they are the sole possessors 
of the highest form of truth to the answers 
of life’s persistent questions even though 
those truths cannot be proven empirically. 

b. Shapes the entirety of its followers’ lives 
with thought patterns that make possible 
the description of realities, the formulation 
of beliefs, and the experiencing of inner 
attitudes, feelings, and sentiments. 

c. Provides a conscious push toward an 
ultimacy and transcendence that provide 
norms and power throughout life. 

d. Indoctrinates theories as to the place in the 
order of nature for males and females. 

e. Propagates basic attitudes to the 
fundamental problems of life. 

f. Provides answers on how to deal with 
certain situations that arise throughout 
life. 

g. Defines the fundamental concerns for 
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humans in modern day society. 

h. Proselytizes moral codes of right and 
wrong. 

i. Inculcates comprehensive beliefs on 
matters ranging from the insignificant 
through the ordinary to the material which 
are accepted as true, such as the difference 
between right and wrong, good and evil, 
how to live one’s life and die one’s death. 

j. Advocates a theory of humanity as believed 
it should be, purged of the evil elements 
which retard its progress toward the 
knowledge, love, and practice of the right. 

k. Organizes beliefs into a holistic system of a 
Feminist worldview with tenets for 
comprehension and commandments for 
conduct. 

l. Mandates a lifestyle that requires a broad 
system for conduct in all spheres of 
existence, including appropriate acts of 
volition; correct thinking; and acceptable 
language, such as “issues” for “problems,” 
and “gender” for “sex” (unless it involves 
accusations of “sexual abuse” against a 
male). 

m. Advocates beliefs that are based upon a 
faith to which all else is subordinate and 
which all else is ultimately dependent. 

n. Is shared by an organized group. 

o. Combines Feminist research on various 
topics into a comprehensive belief system. 
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p. Validates the spirit of its followers with 
importance, meaning, purpose, and 
security. 

q. Inculcates beliefs based on the teachings of 
certain prophet-like individuals, such as 
Mary Wollstonecraft. 

44. The core of Columbia’s Feminist apple is 
IRWG with 75 teachers of which only four are male 
and the core of Hofstra’s Feminist fruit is its 
Women’s Studies Program with 33 faculty members 
of which only two are male. 

45. Under Columbia University Statutes §§ 350 
and 351, IRWG is an institute within Columbia 
University that conforms to the policies of 
appropriate faculty bodies as designated by the 
University President. Institutes have budgets for 
research expenses, clerical and technician help and 
receive allocations from departmental budgets for 
other research expenses or salaries. The direction of 
each institute is assigned to a coordinating 
committee or an administrative committee of the 
University. 

46. IRWG offers a Bachelor of Arts degree in 
Women’s Studies and a graduate certification in 
Feminist Scholarship. 

47. Hofstra’s Women Studies is an 
interdisciplinary program in the College of Liberal 
Arts and Sciences with a designated faculty, 
employees, and budget. It offers a bachelor of arts 
degree in Women’s Studies, internships with 
approved Feminist organizations, such as the 
Feminist Majority and National Organization of 
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Women, and consciousness raising through various 
events and speeches, 

48. Columbia’s IRWG exists to specifically bring 
Feminism to the Columbia Community: 

a. IRWG is a well-organized institution with 

its own budget, mission, goals, and 
structure that places the director on top, 
followed by administrative officers, 

instructors, and lastly the budding 
followers. 

b. IRWG’s administrators and teachers 
preserve and teach Feminist precepts. 

c. IRWG, as it admits, propagates Feminism 

through its Women’s Studies program with 
lectures, seminars, consciousness 
indoctrination sessions, publications, 

career preparations, counseling, historical 
revisionism, propagandizing, and 

unanimity of thought labeled “politically 
correct.” 

d. IRWG’s website states it “is the locus of 
interdisciplinary feminist scholarship and 
[feminist] teaching at Columbia 
University” and “[t]he [Women’s Studies] 
program is intended to introduce students 
to the long arc of feminist discourse about 
the cultural and historical representation 
of nature, power, and the social 
construction of difference. It encourages 
them to engage the debates regarding the 
ethical and political issues of equality and 
justice that emerge in such discussions. 
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And it links the questions of gender and 
sexuality to those of racial, ethnic, and 
other kinds of hierarchical difference.” 

e. IRWG exalts certain Feminists to apostle¬ 
like status and celebrates certain days of 
the year as important to Feminism. 

49-Hofstra’s Women’s Studies mission is to 
spread Feminism to the Hofstra Community: 

a. “The mission of women’s studies is ... to 
study women and gender from feminist 
perspectives,” 

b. “[T]o create an academic community 
supportive of feminist scholarship and to 
nurture subsequent generations of feminist 
scholars and activists ...” 

c. “To this end, the Women’s Studies 
Program at Hofstra University seeks to 
educate our campus community about the 
experiences of women in particular . . . 
through our undergraduate curriculum 
and co-curricular events.” 

50. In the Feminism inculcated at Columbia’s 
IRWG and Hofstra’s Women’s Studies, scientific 
differences between the sexes are replaced with the 
faith-based premise that such differences are socially 
constructed; that is, they result from social 
programming. 

51. The Regents began promoting this doctrine of 
socially programmed sex differences before the 
creation of IRWG and Women’s Studies by declaring 
that “[b]oys and girls learn very early in life from 
their toys, their games, what they see on TV, and the 



80a 


way adults treat them to conform to what is 
considered typical of their sex,” which is reinforced 
by education. Equal Opportunity for Women-A 
Statement of Policy and Proposed Action, Position 
Paper No. 14, p. 6 (1972). 

52. Such a disregard for neuroscience, evolution, 
biology, and physics makes the belief 
incomprehensible and incorrect—a characteristic of 
religion, but essential for the Regents and SED to 
justify the continuing imposition of Feminism as the 
dominant belief system in the State’s higher 
education. 

53. Feminism and the Regents’ policies avoid the 
scientific method in that their precepts are not the 
result of knowledge gained by testing hypotheses to 
develop understanding through the elucidation of 
facts or evaluation by experiments. 

54. Unlike scientific knowledge, Feminism and 
the Regents’ Feminist policies ignore later 
refinement in the face of new information. The 
Regents, as did the Catholic Church in the Middle 
Ages, decide which scientific evidence is acceptable 
and which unacceptable depending on whether it 
supports Feminist doctrine. 

55. For example, the Regents claim that females 
“do not get the same economic return on their 
education as men.” Equity for Women, Regents Policy 
and Action Plan. 

56. Females, however, earn more per unit of time 
worked than males. The average man spends 44% 
more time working or doing work related activities 
than the average woman, U.S. Department of Labor, 
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Bureau of Labor Statistics, Time Use Survey 2007, 
Table A-l, while the average woman makes around 
77% that of the average man. If the two were paid 
equally for their time actually worked, then the pay 
for the average woman should be 69.5% that of the 
average man—not 77%. Or put another way, if the 
two worked the same amount of time, for every 
dollar a male earns, a female makes $1.10. 

57. Feminism and the Regents’ policies claim as 
unfair that “[t]he percentage of women in leadership 
positions ... continues to reflect a lack of access” to 
the “Glass Ceiling.” Equity for Women, Regents 
Policy and Action Plan p. 2. 

58. Feminism and the Regents’ policies, however, 
fail to note the countervailing fact that the 25 most 
dangerous occupations in America are 90% occupied 
by men; males are 20 times more likely to be killed 
or injured on the job; and over all occupations, men 
suffer 92% of the job related deaths while making up 
less than 50% of the work force. U.S. Department of 
Labor, Bureau of Labor Statistics, Current 
Population Survey, Employment and Fatalities by 
Gender of Worker (2006). It’s called the “Tombstone 
Basement.” 

59. Since men bear greater risks and burdens, 
fairness requires them to enjoy more of the benefits, 
but the Regents and Feminism ignore this logical 
principle in order to enforce Feminist precepts that 
provide females with preferential treatment 
throughout society. 

60. Feminism and the Regents’ policies claim that 
“[wjhen women and men have comparable education 
and experience, men are often paid more.” Equity for 
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Women, Regents Policy and Action Plan pp. 2-3. 
Once again, this Feminist belief on which New 
York’s higher education has been partly modeled is 
merely dogma lacking in empirical data. 

61. Never married, college educated males who 
work full-time make only 85% of what comparable 
females earn. John Leo, Of Men, Women, and Money, 
(contributing editor U.S. News & World Report, 
citing Dr. Warren Farrell, Why Men Earn More). In 
1960 it was 94%. 1960 U.S. Census of Population. 

62. Feminism and the Regents’ policies foist the 
belief that “[w]omen in mid-life see a greater 
disparity in their earning.” Equity for Women, 
Regents Policy and Action Plan p. 3. 

63. Data from the National Longitudinal Survey, 
however, reveal that females between the ages of 18 
and 34 have been out of the labor force 27 percent of 
the time, in contrast to 11 percent for men, and 
females ages 45 to 54 who have recently re-entered 
the workforce after a five or 10-year break are 
competing against men who have had 20 years of 
continuous experience. Denise Venable, Wage Gap 
Myth. 

64. Feminism and the Regents’ policies assert 
that female faculty have “mean salaries lower than 
their male counterparts,” Equity for Women, Regents 
Policy and Action Plan p. 4, while ignoring that 
among professors who produce an equal number of 
journal articles, men are likely to be paid the same 
or just slightly less than females. Dr. Warren 
Farrell, Why Men Earn More. 

65. These are just some of the Feminist beliefs 



83a 


adopted by the Regents as reasons for injecting 
Feminism into their higher education policies and 
requiring colleges and universities to operate in 
accordance with the Feminist creed. 

V. Standing 

66. History reveals that the Establishment Clause 
was intended to protect both against the kind of 
governmental encroachment that might lead to the 
establishment of a national religion and against the 
taxation of citizens in order to support religion. 

Taxpayer Standing 

67. One of the injuries asserted in this action is 
the use of the three plaintiffs’ New York State and 
U.S. tax dollars for expenditures that violate the 
Establishment Clause. 

68. The State Legislature was mandated by the 
State Constitution to create and by implication fund 
the “corporation” named the University of the State 
of New York. N.Y. Constitution, Art. XI § 2. 

69. The State Legislature annually appropriates 
specific sums to the University of the State of New 
York that the legislative mandate of N.Y. Educ. Law 
§ 237 requires be spent, in part, on the formulation 
and execution of Regent Statewide Plans and policy 
statements, such as the major policy statement 
Equity for Women, Regents Policy and Action Plan. 

70. The master plans and policy statements are 
also mandated by N.Y. Educ. Law § 237(l)(d)(3) to 
list resources for the execution of the University of 
the State of New York’s plans and policies, including 
Equity for Women, Regents Policy and Action Plan. 



84a 


71. Such resources are provided out of the specific 
appropriations for the University of the State of New 
York, 1 and SED serves as the Regents 
administrative arm expending the designated 
resources to carry out the University of the State of 
New York’s policies, which includes its Equity for 
Women, Regents Policy and Action Plan that 
promotes Feminism in higher education. 

72. The plaintiffs challenge the constitutionality 
of these expenditures. 

73. The plaintiffs also challenge the 
constitutionality of funds provided by USDOE to the 
Regents and SED that are spent on carrying out the 
Regents Feminist policies, such as the Equity for 
Women, Regents Policy and Action Plan. 

74. The plaintiffs challenge the constitutionality 
of State expenditures under N.Y. Education Law § 
6401 or “Bundy Aid” that directly or indirectly 
benefit Columbia’s IRWG and Hofstra’s Women’s 
Studies. 

75. Bundy Aid is provided pursuant to statutory 
mandate from specific legislative appropriations and 
disbursements of New York State taxpayer dollars. 
These are not general appropriations for day-to-day 


1 From a different perspective, the Regents act as the 
legislature for higher education. N.Y. Educ. Law § 207. Funds 
from State taxpayers are provided to the University of the 
State of New York by the State Legislature. The Regents, 
acting as a legislature, specifically appropriate some of those 
funds for the implementation of its policy Equity for Women, 
Regents Policy and Action Plan and its Feminist tenets and 
SED expends those funds to enforce that policy at Columbia 
and Hofstra. 
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governmental operations. 

76. In addition, the plaintiffs challenge the 
constitutionality of expenditures that directly or 
indirectly benefit Columbia’s IRWG and Hofstra’s 
Women’s Studies that are made by USDOE 
pursuant to statutory mandate from specifically 
authorized appropriations of federal taxpayer dollars 
spent, on information and belief, for various awards, 
contracts, and research grants. 

77. The State and U.S. statutes involved are not 
challenged on their face but that the funds 
authorized by the New York Legislature and 
Congress are being disbursed in a manner that 
advances the religion Feminism in higher education 
in New York and benefit, directly or indirectly, 
Columbia’s IRWG and Hofstra’s Women’s Studies, 
both of which are pervasively sectarian. 

78. It does not matter that the funding authorized 
by the State Legislature and Congress flows through 
and is administered by executive agencies because 
the funds come from programs of specific 
disbursement by the State Legislature and Congress 
using their taxing and spending powers. 

Non-economic Standing 

79. Plaintiffs Den Hollander and Schmitt also 
assert non-economic standing under the 
Establishment Clause. 

80. For Den Hollander, the inculcation, 
manifestation, and exposure of Feminism at 
Columbia is offensive to him and makes him very 
uncomfortable with the result of interfering with his 
use and enjoyment of Columbia as a member of the 
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Columbia Community. 

81. As one pre-discovery indication of the 
pervasiveness of Feminism at Columbia, the 
following searches by plaintiff Den Hollander on 
Columbia’s website, http://www.columbia.edu/, 
provided the following results: 

a. “Feminist” yields 6020 references; 

b. “Feminism” yields 1440 references; 

c. “Masculinity” yields 613 references; 

d. “Masculine” yields 586 references; 

e. “Women’s issues” yields 1620 references; 
and 

f. “Men’s issues” yields 454 references. 

82. Plaintiff Den Hollander uses Columbia for 
library resources, career networking, e-mail services, 
discussion groups, career support, access to 
Columbia publications, attending various events, 
discounts and special offers, electronic learning, and 
pod-casts to listen to the newest ideas on campus. 

83. Plaintiff Den Hollander receives 
communications from Columbia that enter his home 
through the Internet and U.S. Post which 
disseminate the offensive orthodoxy of Feminism. 

84. For example, the Fall issue of Columbia 
Magazine carries the cover story “Stolen Souls” 
about human trafficking. The cover shows two 
females in silhouette and expounds on the horrors of 
female sex-trafficking with only an oblique reference 
to trafficking in slave labor for construction and 
agriculture, which primarily affects adult males and 
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young boys. Never mentioned, depicted, or even 
inferred in the seven-page article is the fact that 
most human trafficking is of males for hard labor. 
Roberts, Carey, Half-Truths About Human 
Trafficking, ifeminists.net, July 11, 2006. Further, 
the article did not even hint that frequently the 
alleged female sex-victims are ambitious ladies who 
volitionally migrate for the money. O’Neil, Brendan, 
The Myth of Trafficking, 

http://www.newstatesman.com/200803270046, 

March 27, 2008. 

85. As an alumnus, plaintiff Den Hollander may 
also take courses in Columbia’s Continuing 
Education auditing program without meeting the 
qualifications required of the general public and 
prepare for further graduate work through 
Columbia’s Post Baccalaureate Studies. 

86. Such programs, courses, and studies, however, 
due to the Regents and SED’s requirement that all 
higher education activities conform to the doctrine of 
Feminism, assure that the plaintiff will encounter 
and be confronted with unwelcome and offensive 
Feminist dogma from the Columbia administration, 
professors, counselors, materials, and school 
activities. 

87. For example, during one seminar at 
Columbia’s School of International and Public 
Affairs, plaintiff Den Hollander stated that females 
in underdeveloped countries often view their 
children as human capital to help provide money for 
the family. The admitted Feminists in the seminar 
immediately engaged in a loudmouth barrage of 
obloquy and calumny against the plaintiff for 
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criticizing mothers. During the Feminist rant, the 
assistant professor turned away—intimidated. He 
later apologized to the plaintiff for failing to 
intervene to keep the discussion on a civil level. 

88. Plaintiff Schmitt while attending Hofstra Law 
School agreed to be President of a campus right-to- 
life organization. Within a week, campus security 
detained him for questioning. A Feminist pro-choice 
organization falsely accused him of harassing and 
stalking its members. The charges were 
subsequently dropped when Schmitt counterclaimed 
against the Feminist accusers for filing false 
charges. 

89. The intimidation for not adhering to Feminist 
tenets at Hofstra did not stop there. Due to the 
machinations of the dean of the law school, the dean 
of the entire University demanded that Schmitt 
immediately resign his position with the right-to-life 
group or be expelled because right-to-life was 
considered hostile to women’s rights as defined by 
Feminism. 

90. As one pre-discovery indication of the 

pervasiveness of Feminism at Hofstra, the following 
searches on Hofstra’s website, 

http://www.hofstra.edu/home/index.html had the 
following results: 

g. “Feminist” yields 438 references; 

h. “Feminism” yields 264 references; 

i. “Masculinity” yields 90 references; 

j. “Masculine” yields 62 references; 

k. “Women’s issues” yields 64 references; and 
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1. “Men’s issues” yields 0 references. 

91. The alleged injuries to plaintiffs Den 
Hollander and Schmitt are not simply 
noncognizable, psychological consequences produced 
by a fleeting observation of personally disagreeable 
conduct. 

92. Plaintiffs Den Hollander and Schmitt 
repeatedly come into direct contact with Feminism 
at their alma maters and the unwelcome observation 
of the manifestations of Feminism that would 
require them to alter their behavior in order to avoid 
such. 

93. Plaintiffs Den Hollander and Schmitt are also 
made to feel that they are unwilling participants in a 
faith not their own when they enter a space 
dedicated to two separate functions, education and 
inculcating Feminism. 

94. The prevalence of Feminism at Columbia and 
Hofstra make plaintiffs Den Hollander and Schmitt 
feel as nonadherents, outsiders, and not full 
members of their respective college communities. 

95. For example, when plaintiff Den Hollander 
brought the Den Hollander I case in 2008, 
Columbia’s student newspaper, the Spectator, 
requested he write an opinion piece about why he 
filed the case. The Spectator, however, refused to 
publish the piece stating that it was “hard” on 
females. 

96. Neither Columbia nor Hofstra have a Men’s 
Studies program, which illustrates preferential 
treatment for the majority, females, without similar 
assistance to the minority, males, which is consistent 
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with Feminist tenets. 

97. For both taxpayer and noneconomic standing, 
the plaintiffs allege injuries that are both “fairly 
traceable” to the allegedly unlawful conduct of the 
defendants and “likely to be redressed by the 
requested relief,” since the relief sought is the 
cessation of the specifically identified and alleged 
unconstitutional conduct. 

VI. The Regents, SEP, and USDOE Aid the 
Religion Feminism 

The Regents and SED’s higher education 
policies on their face promote and favor the 
religion Feminism while inhibiting other 
contradictory viewpoints. 

98. Since at least 1984, the Regents and SED 
have abandoned neutrality and acted with the intent 
of endorsing, utilizing, and promoting a particular 
orthodoxy in higher education—that of Feminism. 

99. The Regents and SED in 1984 started to 
remake higher education in accordance with 
Feminist doctrine that calls for the preferential 
treatment of females in areas where females were 
already leading males. The Regents required the 
adoption of Feminist beliefs and policies for higher 
education through their Statewide Plans and Policy 
Statements. 

100. Previously in 1972, the Regents required 
that higher education take the lead in advancing 
affirmative action for females in admission to 
colleges and degrees earned. Equal Opportunity for 
Women-A Statement of Policy and Proposed Action, 
Position Paper No. 14, pp. 6-8 (1972). 
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101. The Regents’ purpose in 1972 was to balance 
the number of males and females gaining the 
benefits of higher education, see Regents Statewide 
Plan 1972, p. 103-04, since females only made up 
44% of all New York college students, Regents 
Statewide Plan 1972, p. 103, so in 1972 the Regents’ 
policy had a secular purpose. 

102. In 1984, however, when there were already 
more females attending and graduating from New 
York colleges and universities than males, the 
Regents’ Statewide Plan still had as a top priority 
increasing the number of females who attended and 
completed college programs. Regents Statewide Plan 
1984. 

103. The Regents Major Policy Statement for 1984 
also required enhancing the college opportunities for 
females to not only attend college but to give them 
added assistance at ensuring their successful 
completion even though they were already 
graduating in higher numbers than males. 

104. In 1988, the Regents Statewide Plan 
continued the Feminist policy of preferential 
treatment for females by calling for the increased 
participation of females in underrepresented fields 
even though it would further decrease the number of 
males receiving college degrees. Regents Statewide 
Plan for 1988. 

105. In 1993, when over 55% of New York State’s 
college students were female, SED ORIS, and 
females earned 60% of the associate degrees, 54% of 
the bachelor degrees, and 58% of the master’s 
degrees, New York Annual Educational Summary 
1990-91, Table 42, p. 50, the Regents published their 
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major policy statement that made Feminism the 
official doctrine for higher education: Equity for 
Women in the 1990s, Regents Policy and Action Plan, 
Background Paper (1993). The policy is still in effect 
today. 

106. Equity for Women requires establishing 
specific goals, indicators of progress, and a timetable 
for action to provide females with additional benefits 
and more preferential treatment in State public and 
private colleges and universities. It amounts to a 
“super affirmative action,” which is consistent with 
Feminist doctrine. 

107. Equity for Women creates a “comprehensive 
plan” and a “plan of action” for which “the entire 
educational community is accountable.” Equity for 
Women, Regents Policy and Action Plan pp. 1, 6. 

108. The Equity for Women, Regents Policy and 
Action Plan made Feminism the criterion for 
governing educational content, operations, 
monitoring, and decision making by the Regents, 
SED, HESC, and institutions of higher learning. 

109. The Regents and SED lead and support the 
continuing execution of the plan, Equity for Women, 
Regents Policy and Action Plan p. 6, which requires 
“the cooperation of members of faculties, boards of 
trustees ..., administrations of ... colleges ..., as well 
as ... employers, and community members.” Id. p. 6. 

110. Equity for Women guides the SED’s actions 
with educators, educational institutions, and 
cultural institutions across the State, Equity for 
Women, Regents Policy and Action Plan p. v., and 
requires SED to give significant weight to the advice 
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provided by the Commissioner’s Statewide Advisory 
Council on Equal Opportunity for Women and Girls, 
id. p. 6. (There is no Council on Equal Opportunity 
for Men and Boys, which is consistent with Feminist 
precepts.) 

111. The Regents’ Equity for Women, Regents 
Policy and Action Plan requires the following 
conformity with Feminist doctrine: 

a. Super affirmative action to increase the 
number of degrees received by females in 
those areas where they already receive 
well over 52%. Equity for Women, Regents 
Policy and Action Plan p. 3. 

b. “[C]hang[ing] the way [educators] think 
and act [including speech] in order to 
achieve” super affirmative action goals for 
females. See id. p. 5. 

c. “Major changes in curriculum and 

teaching” to accord with “[c]urrent studies 
about learning patterns and the 

intellectual development of women” that 
ends up promoting female friendly 
strategies over those helpful to males. Id. 

p. 2. 

d. The SED staff to re-train faculty in the 
Feminist view of appropriate sex roles and 
provide “regular monitoring and 
reinforcement [of that view] in educational 
settings.” Id. p. 6. 

e. The SED staff to conduct “academic 

program reviews at colleges and 

universities” in order to determine whether 
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gender specific patterns (traditional sex 
roles that resulted from six million years of 
evolution) have disappeared. Id. p. 7. 

f. “Appropriate non-traditional role models” 
to increase the number of females enrolled 
in subjects such as mathematics, science, 
engineering, and computer technology with 
the quota numbers reported to Higher 
Education Data Systems, id. p. 7, which 
will further decrease the overall number of 
males graduating college. 

g. “Practices that support, recruit, and 
promote women will be identified and 
replicated” while all others will be 
“eliminated,” as determined by SED’s 
Affirmative Action Officer Id. p. 9. 

h. Focusing the support networks of colleges 
and creating others to promote the hiring 
and placement of females, id. p. 9, even 
though more females than males are hired 
on graduating college. 

i. Developing, supporting, and promoting 
research on current issues facing females, 
but not males, that will be incorporated 
into teacher training by SED. Id. p. 10. 

112. The Regents’ Equity for Women, Regents 
Policy and Action Plan assigned SED the 
“responsibility to monitor progress toward the 
[above] stated goals,” id. p. 11, which causes an 
excessive entanglement with the religion Feminism. 

113. In 2004, the Regents’ Statewide Plan 
recognized that a super-majority of all college 
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students were female, that females earned 63% of 
the Master’s degrees and a majority of the Doctoral 
degrees in the State, yet consistent with Feminist 
doctrine, the Regents showed no concern for 
rebalancing the numbers to achieve equity for men. 
2004 Statewide Plan pp. 70, 72 chart 17. 

114. As a result of the Regents’ enforcing 
Feminist precepts, today, females make up 58% of 
all New York’s college students, females receive over 
55% of the Bachelor degrees, over 63% of the 
Master’s degrees, and over a majority of the Doctoral 
degrees. SED, ORIS. 

115. By 2016, females will receive 64% of the 
Associate’s degrees, over 60% of the Bachelor’s 
degrees, 53% of the Professional degrees, and 66% of 
the Doctoral degrees. National Center for 
Educational Statistics, Digest of Educational 
Statistics, Table 258. 

116. The Regents and SED, however, continue to 
enforce the same Feminist policies from 27 years ago 
of ginning up the number of female graduates even 
though males are now the overwhelming minority in 
higher education in the State. 

117. So why is this happening? Because the 
secular purpose that initially drove equal 
opportunity between the sexes in 1972 has turned 
into Feminist dogma—a religion that preaches 
females are the chosen ones deserving of preferential 
treatment with the result that the educational 
system will continue to focus on providing females 
benefits while ignoring males. 

118. There’s no other way to explain it. It’s no 
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longer equality, since the results have gone far 
beyond equal treatment by the Regents and SED’s 
own measures. 

119. Since at least 1984, the Regents and SED 
have adopted Feminist beliefs in determining their 
educational policies for higher education, and then 
employed Feminist action plans based on those 
beliefs to create a higher educational system that 
operates consistent with and acceptable to Feminist 
doctrine while other contrary viewpoints are 
eliminated. 

120. The Regents and SED have demonstrated a 
preference for the particular creed Feminism and 
created an impermissible entwinement of religious 
and civic authority that advances Feminism through 
SED’s comprehensive, discriminating, and 
continuing surveillance of higher educational 
institutions to assure that administrators and 
teachers think, speak, and act appropriately—the 
way the Feminists demand. 

121. The power and authority of the Regents and 
SED have been placed on the side of one particular 
set of believers—Feminists, which in effect forces 
others to conform to the establishment of Feminism 
or keep silent for fear of reprisals. 

122. This establishment of a State religion in 
higher education risks the inevitable result of 
government incurring the hatred, disrespect, and 
even contempt of those who hold contrary beliefs. 

123. USDOE, by delegating its college accrediting 
responsibilities to the Regents, knowingly facilitates 
and aids the Regents and SED’s purpose and 
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divisiveness in advancing Feminism. 

The Regents, SED, and USDOE’s financing has 
an as applied aiding of the religion Feminism 
at Columbia’s IRWG and Hofstra’s Women’s 
Studies. 

124. Columbia’s IRWG is considered an 
educational institution under 20 U.S.C. § 
1681(c)(Title IX) while Hofstra’s Women Studies 
program is considered an education program under 
20 U.S.C. § 1687; 34 C.F.R. § 106. 

125. The Regents, SED, and USDOE are 
responsible for and knowingly provide financing to 
Columbia’s IRWG and Hofstra’s Women’s Studies 
both of which are subsumed in the Feminist mission. 

126. IRWG’s website, under “History of the 

Institute,” states the “Institute faculty provide 
feminist instruction ... leading to an undergraduate 
major, concentrations of several varieties, and a 
graduate certification program” in Feminism while 
providing a lecture series titled “Feminist 
Intervention.” IRWG website, 

http://www.columbia.edu/cu/irwag/index.html. 

127. IRWG’s website, under “Programs of Study,” 
states the Institute provides a “theoretically diverse 
understanding” of Feminism through “courses in 
feminist theory, inquiry, and method....” Id. 

128. The “Undergraduate and Graduate 
Programs” at IRWG center on courses in “feminist 
texts, theory, inquiry, perspectives, thought, and 
scholarship.” Id. 

129. IRWG’s website, under “Calendar of Events,” 
lists events centered on Feminism. Id. 
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130. According to the IRWG course guide, the 
Institute’s “[p] rimary courses focus on women, 
gender, and/or feminist or [lesbian] perspectives.” Id. 

131. By its own admission, IRWG is the “locus” of 
Feminist instruction at Columbia. Id. 

132. Hofstra’s Women Studies program under its 

“Mission Statement” asserts “The mission of 
women’s studies is ... to study women and gender 
from feminist perspectives ... to create an academic 
community supportive of feminist scholarship and to 
nurture subsequent generations of feminist scholars 
and activists .... To this end, the Women’s Studies 
Program at Hofstra University seeks to educate our 
campus community about the experiences of women 
in particular . . . through our undergraduate 
curriculum and co-curricular events.” Women’s 
Studies website, 

www. hofstra. edu/Academics/colleges/H CL AS/W OME 
N/women_mission.html. 

133. All of the functions of Columbia’s IRWG and 
Hofstra’s Women’s Studies serve the Feminist 
mission by advocating, instructing, promoting, 
inculcating, supporting, and providing training in 
Feminist doctrine. 

134. Both impose on their faculty, employees, and 
students a unitary belief system of Feminist 
orthodoxy that dictates thought, speech, and 
conduct. 

135. Consistent with Feminist precepts, 
Columbia’s IRWG and Hofstra’s Women’s Studies 
advocate that the civil rights of today’s males be 
minimized or eliminated not just as punishment for 
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the alleged wrongs of their forefathers but to assure 
the preferential treatment of modern-day females in 
determining the occupants of the prestigious and 
influential positions in current American society and 
into the indefinite future. 

136. Columbia’s IRWG and Hofstra’s Women’s 
Studies instruct, train, support, further, cultivate, 
and advocate strategies and tactics for demeaning 
and abridging the rights of men in accordance with 
Feminist doctrine. 

137. Columbia’s IRWG and Hofstra’s Women’s 
Studies propagate false Feminist myths about males. 

138. Columbia’s IRWG and Hofstra’s Women’s 
Studies, in accordance with Feminism, stereotype 
males as the primary cause for most, if not all, the 
world’s ills throughout history. Females, on the 
other hand are credited with inherent goodness. As 
Dr. Warren Farrell said, “Feminists call it sexism to 
refer to God as He; they don’t call it sexism to refer 
to the Devil as He.” 

139. Columbia’s IRWG and Hofstra’s Women’s 
Studies instill the Feminist beliefs that males are 
oppressors and females the victims, and males reap 
the rewards of society while females shoulder the 
burdens. 

140. Columbia’s IRWG and Hofstra’s Women’s 
Studies ignored that many more males are trafficked 
for use at hard labor than females are trafficked for 
sexual activities even when assuming the females do 
not voluntarily travel to obtain high paying sex jobs. 
Moxon, Steve, The Woman Racket: The new science 
explaining how the sexes relate at work, at play and 
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in society, p. 226, Imprint Academic Philosophy 
Documentation Center, 2008 

141. Columbia’s IRWG and Hofstra’s Women’s 

Studies propagate the Feminist belief that males are 
responsible for most of the battering between the 
sexes when females batter males to the same extent 
or more. Martin Fiebert, Annotated Bibliography 
Assaults by Women, Department of Psychology, 
California State University, 

www.csulb.edu/~mfiebert/assault.htm. 

142. Columbia’s IRWG and Hofstra’s Women’s 
Studies follow the Feminist line that hides 
inconvenient facts, such as among the elderly, 
caretaker wives are most likely to abuse their older, 
sicker husbands, and females worldwide commit 
more dating violence than their male counterparts. 

143. Columbia’s IRWG and Hofstra’s Women’s 
Studies propagate the Feminist illusion that only 
females sacrifice for others when it is more likely for 
a man to sacrifice for someone else. For instance, all 
the firefighters and police who died on 9/11 were 
men, and only 20% of the male passengers survived 
the Titanic while 74% of the females lived. 

144. Columbia’s IRWG and Hofstra’s Women’s 
Studies advocate the Feminist precept that females 
should receive preferential treatment at the expense 
of the violation of men’s rights because men are the 
disposal sex. 

145. Columbia’s IRWG and Hofstra’s Women’s 
Studies, as does Feminism, justify paternity and 
maturity fraud as well as parental alienation when 
it benefits a female. 
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146. Columbia’s IRWG and Hofstra’s Women’s 
Studies propagandize the Feminist notion that when 
men are disadvantaged it is solely their fault, such 
as dying sooner than females, doing worse in almost 
everything in school, being less likely to attend 
college, paying for children their ex-wives have 
turned against them, being sentenced to more time 
for the same crime, having to register for the draft, 
or comprising more of the homeless. 

147. Columbia’s IRWG and Hofstra’s Women’s 
Studies, as does Feminism, advocate the punishment 
of men for speaking as they will and acting as they 
chose even when such actions do not violate any 
laws. 

148. Columbia’s IRWG and Hofstra’s Women’s 

Studies cultivate the preconceived Feminist 

judgment that children raised by single mothers do 
better in comparison to children raised by single 
fathers. 

149. Columbia’s IRWG and Hofstra’s Women’s 

Studies provide information consistent with 

Feminist doctrine on how females can engage in 
violence against males, even premeditated murder, 
and escape just punishment by falsely accusing the 
male of abuse. 

150. Columbia’s IRWG and Hofstra’s Women’s 
Studies offer only a Feminist curriculum that is 
deficient of texts and instruction providing a 
countervailing masculine view. 

151. Columbia’s IRWG and Hofstra’s Women’s 
Studies, consistent with Feminist doctrine, exalt 
females over males in most endeavors except for 
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example dying to defend this country. 

152. Columbia’s IRWG and Hofstra’s Women’s 
Studies have a catalogue of Feminist activities that 
permeate them and whatever secular teaching may 
exist cannot be separate from their Feminist 
missions. 

153. Columbia’s IRWG and Hofstra’s Women’s 
Studies are pervasively sectarian Feminist 
operations that are partially funded by the State and 
USDOE. 

154. Since SED has approved and periodically re¬ 
approves Columbia’s IRWG and Hofstra’s Women’s 
Studies operations and offerings of degrees, 8 
N.Y.C.R.R. §§ 52.1 & 52.2, Columbia and Hofstra 
receive “Bundy Aid” under N.Y. Educ. Law § 6401 
for each Women’s Studies degree conferred. 

155. Bundy aid benefits both Columbia’s IRWG 
and Hofstra’s Women’s Studies. 

156. Bundy funding originates from State taxes 
that the New York Legislature appropriates for 
higher education and mandates the Regents and 
SED to expend. 

157. From 1996 to 2009, SED has paid to 
Columbia well over $40 million in Bundy Aid, a 
portion of which benefited IRWG. 

158. On information and belief, during the same 
period SED paid Hofstra millions of dollars in Bundy 
Aid, a portion of which benefitted Women’s Studies. 

159. On information and belief, Columbia’s IRWG 
and Hofstra’s Women’s Studies also receive from 
USDOE financial awards, contracts, and research 
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grants appropriated and mandated by Congress for 
higher education. 

160. Whenever government funding flows to an 
institution in which a substantial portion of its 
functions are subsumed in a religious mission, here 
Feminism at Columbia’s IRWG and Hofstra’s 
Women’s Studies, the aid is considered to have a 
principal or primary effect of advancing religion even 
though the Legislature and Congress designated the 
funds for secular purposes. 

161. Columbia’s IRWG and Hofstra’s Women’s 
Studies administrators and teachers indoctrinate 
Feminism by supporting and instructing persons in 
a body of Feminist doctrine or principles, initiating 
persons by means of Feminist doctrinal instruction, 
imbuing persons with a Feminist partisan or 
ideological point of view, and inculcating Feminism. 

162. On information and belief, State and federal 
funds that directly or indirectly benefit Columbia’s 
IRWG and Hofstra’s Women’s Studies help 
indoctrinate Feminism by financing the materials 
used at both and the salaries of employees who 
administer and daily preside over Feminist courses, 
meetings, lectures, seminars, consciousness raising 
sessions, publications, counseling, and career 
advising for which the goals are to convince persons 
to turn their will and their lives over to the care of 
Feminism. 

163. Such governmentally funded activities result 
in the impermissible governmental indoctrination of 
religion. 

164. Total federal awards to Columbia University 
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in fiscal 2009 were $686,700,000. “Awards include 
all federal assistance entered into directly between 
the University and the federal government” and 
“pass-throughs, which are not student loans.” 
Columbia University, Notes to Summary Schedule of 
Expenditures of Federal Awards Year Ended June 
30, 2009. 

165. Of the total federal awards to Columbia as of 
June 2008, $17.6 million originated with USDOE, 
which on information and belief benefited IRWG. 

166. Hofstra received 4.3% of its revenues in 2009 
from government grants and contracts. President’s 
Report 2009. On information and belief, a portion 
benefitted Hofstra’s Women’s Studies. 

167. On information and belief, Columbia 
University invests significant amounts in IRWG 
from the above sources, as does Hofstra with respect 
to Women’s Studies, which their managerial 
accounting practices will reveal through discovery. 

168. The Regents and SED’s educational policies 
and funding and USDOE’s funding directly enable 
and endorse the inculcating of Feminism at 
Columbia and Hofstra. 

VII. Relief Sought 

169. Declare unconstitutional for violating the 
Establishment Clause and enjoin the State 
defendants’ policies and plans that require the 
institutionalization of Feminism in higher 
educational institutions, such as Columbia and 
Hofstra. 

170. Declare that the use of New York State and 
federal funds to aid Feminism at Columbia’s IRWG 
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and Hofstra’s Women Studies violate the 
Establishment Clause. 

171. Enjoin the State and federal defendants 
from expending governmental funds that benefit 
Feminism in higher education. 

172. Such other relief as this Court deems just 
and proper. 

173. The plaintiffs request a jury trial. 

I declare under penalty of perjury that the foregoing 
is true and correct. 

Executed on November 19, 2011 in New York, N.Y. 

/S/ 


Roy Den Hollander (RDH 1957) 
Plaintiff and attorney 
East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Foreword 

In 1972, Congress adopted Title IX as part of 
the Education Amendments of that year to end 
discrimination by gender in programs that received 
Federal funding. In that year, also, the Board of 
Regents issued a position paper which proposed that 
educational institutions take the lead in providing 
equal opportunity for girls and women. In these two 
decades, some progress has been made. Women no 
longer face quotas in college admission (indeed, they 
earn half or more of associate's, bachelor's, and 
master's degrees); and as a society, we have begun to 
reexamine our explicit and tacit gender-based 
stereotypes of what people can do. 

Nevertheless, much remains to be done. This 
policy paper and the background paper 
accompanying it documented the persistence in our 
educational institutions of unequal treatment and 
unequal achievement between the sexes- inequities 
which contribute to unequal career opportunities 
later on. Women have a disproportionate share of 
low-paying jobs, are frequently overqualified for 
their work, and do not get the same economic return 
on their education as men. This long-standing 
disparity is harmful to individuals and to society. 
Women often find it difficult to provide for their 
families, whether as sole or contributing 
breadwinners. Their opportunities are curtailed; and 
our State and nation, competing in a global 
marketplace, are deprived of much valuable talent. 

The goals of this policy paper define an 
education system that offers equal opportunity to all, 
regardless of gender. In the coming months and 



110a 


years, the Board of Regents and the State Education 
Department will work with all members of The 
University of the State of New York- our schools, 
colleges, universities, libraries, museums- to speed 
progress toward gender equity in our education 
system and, through it, in our society as a whole. 


THOMAS SOBOL 
President of The University 
of the State of New York and 
Commissioner of Education 
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Prefatory Note 

Two papers are bound together in this 
document: a policy paper entitled "Equal 
Opportunity for Women” and a background paper 
which lays out supporting data and information in 
some detail. The papers were approved by the New 
York State Board of Regents in January 1993. They 
will guide the State Education Department's actions, 
with educators, educational institutions and cultural 
institutions across the State, to achieve "Equity for 
Women in the 1990s." 

The principal writer of both papers is 
Geraldine Burke of the State Education 
Department's Office for Planning, Research and 
Support Services. The Commissioner's Statewide 
Advisory Council on Equal Opportunity for Women 
and Girls has given substantial material and moral 
support and assistance in the research and writing 
of both papers. 
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Perspective for the 1990s: Women's Equity 

Issues 

In 1972, the Regents of The University of the 
State of New York issued a position paper 1 which 
proposed that educational institutions take the lead 
in providing equal opportunity for girls and women. 
The Regents established guidelines for 
accomplishing this goal by focusing on job 
opportunities in education, ending sexual 
stereotyping in the elementary and secondary 
schools, and promoting equal opportunity for women 
in higher and professional education. 

In spite of the efforts of the past two decades, 
the educational system, like the larger society, is 
still marred by discriminatory attitudes toward 
women. Some educators them- selves, however 
unintentionally, have been purveyors of cultural 
attitudes injurious to women's rights. We cannot 
simply raise the issue of gender equity in education 
one more time. A comprehensive plan is needed: one 
that requires the entire educational community to be 
accountable for making gender equity a reality in 
New York State. 

Some progress has been made to address the 
lack of representation of women in positions of 
leadership and to enforce mandates that provide 
women equal protection under State and Federal 
law. Heightened awareness of racial and ethnic 
discrimination helped turn attention to 


1 Equal Opportunity for Women: A Statement of Policy 
and Proposed Action by the Regents of the University of 
the State of New York. Albany, New York the State 
Education Dep’t, April 1972. 
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discrimination based on gender, as well. Equity 
issues in education were addressed with 
Congressional passage of Title IX as part of the 
Education Amendments of 1972. Programs receiving 
Federal funding were prohibited from discriminatory 
practices based on gender. However, even with this 
heightened awareness, progress since 1972 in 
correcting the inequities that women face is still 
limited, particularly in the areas of education, career 
opportunity, advancement, and earnings. 

This paper focuses on inequalities based on 
gender. In such a focus, there is no intention to deny 
the existence of additional burdens imposed in our 
society by biases based upon such factors as race, 
ethnicity, language, and disability. Bias against 
women, however, is fundamental and pervasive. 
Relief from its effects assists all women to some 
degree. Therefore, it is the particular scope of this 
policy paper to call attention to ways in which New 
Yorkers can work toward the eradication of gender 
bias. 

Gender Bias 

Although gender bias is often subtle, its 
effects are not. Bias about the roles and capabilities 
of women and men has an adverse effect on all 
members of the community. Women and men need to 
be made aware of the obligation for and the 
opportunities of an education that is free of gender 
bias. In an era of increasing emphasis on excellence 
and accountability, we cannot afford to squander any 
of our talent. 

Educators have placed some emphasis on 
developing strategies to encourage equal 
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participation of young men and women in 
mathematics, science, and vocational studies. But 
the recent report by the American Association of 
University Women, How Our Schools Shortchange 
Girls, and the work of gender education researchers 
identify several problem areas. 

• Pervasive gender bias in classroom teaching 
styles by both men and women has been 
confirmed by research (Sadker and Sadker, 
1984, 1985). 

• The gender bias persists that young women 
are not able to think logically or to 
under-stand scientific principles to the 
same extent or at the same level as their 
male counterparts. 

• Current studies about learning patterns 
and the intellectual development of women 
suggest that major revisions in curriculum 
and teaching are necessary to provide young 
women with equal access to educational 
and car r opportunities. 

• Changes in teaching strategies should 
reflect research evidence that girls and boys 
often have different learning patterns. 
Generally, girls favor learning via 
cooperation while boys learn through 
competition (Gilligan, Lyons and Hanmer, 
1989). 

• Cultural attitudes are still taught to 
children which presume a less significant 
status for women in careers, a practice that 
tends to perpetuate discrimination against 
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women. 

Many women are held back because of deep- 
rooted, persistent beliefs about the proper roles of 
men and women in our society. Both women and 
men have inappropriate stereotypes about which 
each can accomplish. These stereotypes limit choices 
and opportunities. We must take particular care to 
eradicate gender bias which lingers in the school 
curriculum in both content and methods of 
instruction. 

Career Patterns for Women 

Most women and men continue to be employed 
in traditional careers. Women are the majority of 
clerical and retail sales workers, K-12 teachers, and 
nurses. Men continue to hold the skilled labor jobs 
and dominate the engineering, science, and 
computer fields. This pattern has remained 
essentially unchanged since the position paper of 
1972. Women have a disproportionate share of low- 
paying jobs, are frequently overqualified for their 
work, and do not get the same economic return on 
their education as men. The percentage of women in 
leadership positions in business, industry, the 
professions, politics, and civil service continues to 
reflect a lack of access to the level afforded men 
which is now known as the "glass ceiling." In 
addition to bias against women in positions of 
leadership, there is a lack of understanding and 
acceptance of differences in leadership styles. 

Statistics clearly indicate that when there is 
an eligible pool of qualified women, they continue to 
be underrepresented in positions of advanced 
leadership. Women continue to earn less than men, 
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and as national statistics for 1972 and 1989 show, 
the gap has been extremely slow in closing. For each 
dollar earned by males with the same educational 
attainment levels, women increased their median 
annual income from 1972 to 1989 as follows: 

• with four years of high school, women's 
earnings increased from 56 to 66 cents; 

• with four years of college, women's earnings 
increased from 59 to 69 cents; and 

• with five years of college, the women's 
earnings increased from 65 to 69 cents. 2 

When women and men have comparable education 
and experience, men are often paid more. Salaries 
for college-educated women are still less than those 
of men whose education ended at high school. 
Women in mid-life see a greater disparity in their 
earnings. National statistics for 1989 confirm both 
these inequities: 

• The median earnings for women over age 25 
with 4 years of college ($21,763) were still less 
than those of men over age 25 whose 
education ended at high school ($22,378). 3 

• Women aged 25 and over with four-year 
college degrees received 62 cents of each dollar 
earned by a male counterpart. 4 

Some progress has been made in the 


2 Source U.S. Department of Education, Digest of Education 
Statistics 1992, Table 367, p.391. 

3 Source: U.S. Department of Education. Digest of Education 
Statistics 1992, Table 368, p. 392. 

4 ibid. 
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educational preparation of women for advancement 
in their chosen careers. In the past, quotas on the 
enrollment of women and higher standards of 
admission for women than for men indicated a 
widespread bias in colleges and universities. 
Graduate and professional schools had poor records 
in admitting women and awarding them higher 
degrees. In the past 20 years, however, the number 
of women earning degrees in New York 
postsecondary education and graduate schools has 
increased dramatically: 

• Associate degrees increased from 47 percent 
to 60 percent; 

• Bachelor's degrees increased from 46 percent 
to 54 percent: 

• First professional 5 degrees increased from 8 
percent to 42 percent; 

• Master's degrees increased from 47 percent 
to 58 percent; and 

• Doctoral degrees increased from 22 percent 
to 40 percent. 

In 1989, women earned 57 percent of New 
York's educational administration graduate degrees 
and 60 percent of both the School District 
Administrator certificates and School Administrator 
and Supervisor certificates. 6 Yet, facts dearly 


5 Degrees in dentistry, medicine, chiropractic, osteopathic 
medicine, optometry, pharmacy, podiatry, veterinary medicine, 
law, and theological professions. 

6 Source: New York State Education Dep’t, Women 
Administrators in New York State Public Schools 1968 1991, 
Table 4, p. 6 clnd Table 7, p. 9. 
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demonstrate the limited number of women in 
positions of educational leadership in New York 
State. In 1991-92 women represented: 

• 66 percent of all professional staff of the 
public schools, including 60 percent of 
teachers and 53.5 percent of nonteaching 
personnel; 

• 8.5 percent of the superintendents; 

• 1.8percent of the secondary principals, and 
37 percent of the elementary principals 7 

There are fewer women in educational 
administration than there were in the early part 
of the 20th century. In 20 years, only one woman 
was appointed as district superintendent in New 
York State. With the recent addition of another, 
there are only two women district 
superintendents in the 41 BOCES (Board of 
Cooperative Educational Services) districts in the 
State of New York. 8 

Women are a small minority of the decision¬ 
makers in our colleges and universities. Even in 
women's colleges, once the province of female 
leadership in higher education, men are being 
selected as presidents and deans. Fewer women 
faculty are full professors; most continue to be 
concentrated in the lower academic ranks, and they 

7 Source: New York State Education Dep’t, Public School 
Professional Personnel Report 1991-92, Table i, p. 5; Table 4, 
pp. 10-11; and Women Administrators in New York State 
Public Schools 1968-1991, Table 5, p. 7. 

8 Source: New York State Education Dep’t, Staff Bureau of 
Scholl District Organization, BOCES and Rural School 
Services, November 5, 1992. 
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are still often recruited at lower pay than men in the 
same field and rank. Now the educational 
community must take the lead in providing women 
with access to a broad spectrum of career 
opportunities and promoting strategies for 
recruitment, selection, and advancement. Statistics 
for 1990-91 New York State postsecondary 
institutions raise concern about the existing 
disparity: 

• Women were 31 percent of total postsecondary 
faculty; 

• Women faculty wide tenure were 16 percent of 
the total faculty of all ranks; 

• Women faculty with tenure were 52 percent 
of all women faculty, compared to 71 percent 
of the male faculty who were tenured; 

• Women full professors with tenure were 16 
percent of the total number of full professors; 
and 

• Women full professors had mean salaries 
lower than their male counterparts: for 11- 
12 month contracts, women earned $57,130 
compared to $71,614 for men; and for 9-10 
month contracts, women earned $56,648 
compared to$ 62,473 for men. 9 

New Challenges 

Women and men must be educated about their 


9 Source: New York State Education Dep’t, College & University 
Faculty Salary, New York State 1990-91, Table 2, p. 6; Table 2A, 
p. 9; Table 3, p. 15; and Table 3A p. 16. 
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rights to equal access, the issue that has dominated 
since 1972. In the 1990s, another gender issue has 
been recognized by government and acknowledged as 
repugnant. There has been a growing awareness of 
the pervasiveness of sexual harassment and other 
sexual offenses and the damage that results. Women 
are the most frequent victims college campuses, in 
the workplace, and in the schools. [11] The 
aftermath of such experiences can leave females 
with negative self-esteem and diminished ability to 
reach their full potential academically or 
professionally. Girls and women have now begun to 
internalize that their right to equitable treatment 
extends beyond access issues to the right to work 
and learn in a safe environment. As eloquently 
stated by Susan B. Anthony: "Men, their rights and 
nothing more; women, their rights, and nothing 
less." 

Regents Policy Principles to Achieve Equal 
Opportunity for Women 

Equal opportunity for women continues to 
be a pressing concern. The Board of Regents 
reaffirms its commitment to end the double 
standard that makes itself evident in education, as 
called for by the Regents Position Paper in 1972. A 
Strategic Objective of A New Compact for 
Learning, the Regents strategy to improve 
elementary, middle, and secondary educational 
results in New York State, is that by the year 2000: 

Students of both genders and all 
socioeconomic and racial/ethnic backgrounds will 
show similar achievement on State assessment 


measures. 
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New York State will not enjoy the full 
benefits of its people's talents until diversity is 
valued and women are encouraged, prepared, and 
employed in as wide a choice of careers as men. 
Accordingly, the Regents reaffirm the following 
principles: 

• The Regents are committed to gender equity. 
We must change the way we think and act in 
order to achieve an educational system where 
leadership is gender-balanced and where 
schools are beacons of gender equity for a 
diverse society. 

• Individuals will be valued and rewarded 
because of their competence, expertise, 
knowledge, motivation, and personal 
qualities and not because of their gender. 

• In education and employment opportunities 
there should be no difference between the 
sexes, and all practices which interfere with 
equal opportunities for men and women must 
be eliminated. 

• There should be statewide compliance with 
State and Federal Civil Rights and Equal 
Employment Laws and the affirmative action 
policies of the Federal Departments of Labor, 
Health and Human Services, and Education. 

• Based on the premise that there are as many 
qualified women as men, the goal is to 
achieve more evenly balanced 
representation of women and men at all 
levels of administration in all educational 
and cultural institutions and the career 
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work sites of our State. 

Call to Action to Promote Equal Opportunity 
for Girls and Women 

The challenge of global competition requires 
that society use all available talent. In seeking to 
remedy the existing limitations on opportunity for 
New York’s girls and women, the Board of Regents 
supports the following plan of action as a systematic 
effort to require accountability from those who 
oversee components of our extensive educational 
community. The Board of Regents, the 
Commissioner, and the State Education Department 
will by example and initiative provide leadership 
and support for this effort. To effect the changes we 
envision, the commitment of the Board must be 
followed by the cooperation of members of the 
faculties, boards of trustees and boards of education, 
and administrations of our schools, colleges, and 
other educational institutions, as well as by parents, 
employers, and community members. 

Several of the goals listed below are provided 
for in existing State and Federal statute and 
regulation. Instituting a law or a regulation, 
however, is not the same as effecting change. The 
Regents call upon all New Yorkers to join them in 
using existing laws to implement change through 
education and appropriate action. 

In this continuing effort, the Board of Regents 
recognizes the value of knowledgeable advice, such 
as that provided by the Commissioner' Statewide 
Advisory Council on Equal Opportunity for Women 
and Girls. The Board charges the staff of the State 
Education Department to examine current data 
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collection, determine what changes need to be made 
and what additional data are needed to carry out 
these action strategies, and formulate a plan, in 
consultation with the field, for (1) the collection of 
the needed data without undue burden on 
institutions, and (2) the dissemination of data and 
information so collected to institutions, parents, 
business and industry, and the public. 

ACTION STRATEGIES: 

A. ENDING GENDER BIAS 

1. GOAL: The Board of Regents has amended 
Commissioner's Regulations to require that, 
effective September 1993, all prospective 
teachers be prepared "to work effectively 
with students from minority cultures, 
students of both sexes [emphasis added] 
students from homes where English is not 
spoken, students with handicapping 
conditions, and gifted and talented student.” 
In keeping with this regulation, gender bias 
will be eliminated in teaching through revised 
teacher education curriculum and inservice 
professional development for all educators, 
including teachers, college faculty, staff of 
cultural institutions such as libraries and 
museums, and supervisory administrators. 
Such professional development should regularly 
include the study of gender bias, with regular 
monitoring and reinforcement in educational 
settings. 

Responsible Entities: School and college 
faculty and administrators, including deans and 
faculties of schools of education, administrators and 
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staff members of cultural institutions such as 
museums and libraries, State Education Department 
staff 

Outcome Indicators: Teaching practices are 
observed to be free of gender bias; reports are 
collected showing number of inservice training 
efforts; SED staff conducting academic program 
reviews at colleges and universities note coverage of 
gender bias in teacher-preparation programs; 
gender-specific patterns disappear in course 

participation and test results shown annually in the 
Comprehensive Assessment Reports (CAR) and the 
Report to the Governor and the Legislature on the 
Educational Status of the State's Schools (Chapter 
655 Report); others 

Timeline: By the year 2000 

2. GOAL: All career opportunities will be 

available to female students. Their 
participation will increase in gateway 

experiences to prepare for career areas 
where they are underrepresented, including 
advanced mathematics, science, 

engineering, computer science/computer 
technology, and vocational education 

courses. Career counseling will focus on job 
skills and personal attributes. The overt and 
covert messages given in educational 
institutions will reflect each student's ability 
to select. Appropriate non-traditional role 
models are essential. 

Responsible Entitles: School, BOCES, and 
college faculty, administrators, guidance counselors, 
and other staff members; parents; employers; 
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students 

Outcome Indicators: Enrollment patterns by 
gender for vocational education programs as 
reported to SED's Occupational Education Reporting 
System (OERS), for other secondary courses as 
reported to Higher Education Data Systems (HEDS), 
for college programs as reported to HEDS 

Timeline: By the year 2000 

3. GOAL: Awareness will increase among 
educators, administrators of museums and 
other cultural institutions, employers, and 
parents of the need to expand career 
opportunities for women. 

Responsible Entities: State Education 

Department; school and BOCES boards, 
administrators, and teachers; college faculty and 
administrators; parents, business, and industry 

Outcome Indicators: Consistent increases in 
the number of women in careers where they are 
currently underrepresented, as measured by reports 
from the State and Federal Labor Departments, 
SED's professional licensure data system, and other 
sources 

Timeline: Ongoing 

B. IMPROVING OPPORTUNITIES FOR THE 
EDUCATION OF WOMEN AND GIRLS IN 
SCHOOLS, HIGHER EDUCATION, AND 
CULTURAL INSTITUTIONS 

1. GOAL: Schools and colleges will give female 
and male students equal opportunities to 
learn and to apply and demonstrate what 
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they have learned. Teachers will promote all 
opportunities for all students in choosing 
texts and materials, grouping students, and 
other matters of practice. 

Responsible Entities: School and college 
administrators and faculty members, other 
members of schools' and colleges' staff 

Outcome Indicators: Teaching practices are 
observed to be free of gender bias; gender-specific 
patterns disappear in course participation and test 
results shown in the annual CAR and Chapter 655 
reports, and in data on major fields of study 
reported to HEDS; others 

Timeline: Starting immediately 

2. GOAL: The State Education Department 
and all educational and cultural institutions 
will ensure an environment for learning and 
working that is equitable, supportive, safe, 
and free from sexual harassment. 

Responsible Entities: Boards, faculties, 
administrators, and staff of all institutions in The 
University of the State of New York, including the 
State Education Department; parents; students 

Outcome Indicators: Decrease in instances 
of sexual harassment and other crimes; increase in 
the number of programs to train students and staff 
in the prevention of sexual harassment; improved 
deployment of security forces and other safety 
measures 

Timeline: Starting immediately 

3. GOAL: Boys and girls will be equally 
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represented in the top quartile in all middle- 
and secondary-level studies, but particularly 
in mathematics, science, and vocational 
education. 

Responsible Entities: School and district 
administrators, teachers, parents, students 

Outcome Indicators: Participation and 
testing results provided in the annual CAR 

Timeline: By the year 2000 

4. GOAL: Athletic programs for both sexes will 
receive equitable support, including financial 
support, salaries and levels of coaching staff, 
program scheduling time, and publicity. 

Responsible Entities: School and college 
boards, administrators, coaches, athletic directors, 
and sectional coordinators 

Outcome Indicators: Compliance with Title IX 
provisions related to school budget patterns, athletic 
activity scheduling patterns, and athletics 
personnel staffing 

Timeline: By the year 2000 

C. IMPROVING CAREER OPPORTUNITIES IN 
EDUCATION, CULTURAL INSTITUTIONS, AND 
THE PROFESSIONS 

1. GOAL: Affirmative action plans of educational 
institutions will include realistic increases 
and timetables for the recruitment and 
promotion of women in professional and 
managerial programs.' 

Responsible Entitles: Governing Boards and 
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executive officers of all New York State educational 
institutions 

Outcome Indicators: Status reports by school 
district and college affirmative action officers 

Timeline By the year 2000 

2. GOAL: Practices that support, recruit, and 
promote woman will be identified and 
replicated. Practices that contribute to 
gender bias in employment in educational 
and cultural institutions will be identified 
and eliminated. 

Responsible Entities: Commissioner of 
Education, school boards and administrators, 
college administrators 

Outcome Indicators: Statistics on women 
employed by SED, public schools and colleges and 
universities provided by SED Affirmative Action 
Office, BEDS, and HEDS. 

Timeline: By the year 2000 

3. GOAL: Personnel responsible for recruitment 
and career advancement of employees in 
schools, colleges, universities, libraries, 
museums, and the State Education 
Department will receive training in the 
identification, impact, and avoidance of 
gender bias in hiring and other employment 
practices. 

Responsible Entities: College, library, and 
museum officials, school superintendents, State 
Education Department officials 

Outcome Indicators: Consistent increases in 
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the hiring and advancement of women until parity 
is reached, as determined from affirmative action 
reports and agency training record reports 
monitored by affirmative action officers 

Timeline: Annually 

4. GOAL: Colleges, universities, BOCES, 
school districts, and the State Education 
Department will use existing support 
networks more effectively, and will create 
others as needed, to promote the hiring and 
placement of certified women school 
administrators. 

Responsible Entities: College, BOCES, 
school district, and SED administrators 

Indicators: Staffing reports by gender to 

BEDS 

Timeline: Annually 

5. GOAL: Women will achieve equitable 
representation among college faculty and 
administrators in all areas, including 
schools of education. 

Responsible Entities: College presidents, 
deans, other administrators, and faculty members 

Outcome Indicators: Consistent increases in 
the representation of women in such positions until 
parity is reached, as determined by reports in SED's 
HEDS data collection 

Timeline: By the year 2000 

6. GOAL: The number of women in leadership 
positions in school districts, schools, cultural 
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institutions, colleges and universities, and 
the State Education Department will rise 
each year until parity is achieved. Toward 
this goal, the Regents will press for 
establishment of an administrative 
internship program for women to prepare 
for and advance into leadership roles in 
education and the State Education 
Department. 

Responsible Entities: State Education 
Department, governing boards, university and 
college administrators 

Outcome Indicators: Consistent increases in 
the percentage of women administrators as 
indicated by BEDS, HEDS, reports to SED's Office 
of Cultural Education, and the annual SED 
affirmative action report 

Timeline: By the year 2000 

7. GOAL: Women and men with comparable 
credentials and experience holding the same 
job in institutions belonging to The 
University of the State of New York will be 
paid an equal salary. 

Responsible Entities: Governing boards, 
administrators of educational and cultural 
institutions, State Education Department officials 

Outcome Indicators: Appropriate gender 
statistics on salaries provided by BEDS and 
HEDS 

Timeline: By the year 2000 

8. GOAL: Women will receive equitable shares 
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of the paid internships for administrative 
positions in the education field (K-12, higher 
education, cultural institutions, and SED) 
and in the distribution of loans, 
scholarships, fellowships and postgraduate 
stipends for teaching and research. 

Responsible Entities: Internship sponsors, 
financial aid administrators, providers of 
scholarships, selection committees 

Outcome Indicators: Records of internship 
and financial aid program participation by gender 

Timeline: Annually 

9. GOAL: Research on current issues facing 
woman will be developed, supported, and 
promoted; the findings will be appropriately 
incorporated into teacher education and 
school administrator certification programs. 

Responsible Entities: Programs such as the 
State University at Albany's Center for Women in 
Government; schools of education; SED 

Outcome Indicators: Incorporation of latest 
relevant research findings in teacher education and 
school administrator certification programs 

Timeline: Ongoing 

Conclusion 

The evidence of inequalities in this 
statement and the supporting background 
paper, Equity for Women in the 1990s, clearly 
reflects the continued deep-rooted 
discrimination in education and employment of 
women. If the patterns of inequality are to be 
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changed, a major shift in attitude must occur in 
all areas of education. Affirmative action policies 
must be required and supported in all education 
institutions in our State. Activities at every 
level must encourage and promote equity of 
educational, economic, and professional 
outcomes. Therefore, we ask the governing 
boards and executive officers of these 
institutions to join in taking immediate action 
to provide and ensure equal opportunities for 
women. 

The Regents reaffirm their commitment 
to gender equity and assign responsibility to 
monitor progress toward the stated goals to the 
Commissioner of Education and the State 
Education Department. A comprehensive report 
to the Regents on progress toward attainment of 
improvements in equal opportunities for women 
in New York State, as outlined in this proposed 
action plan, will be completed at the end of the 
1996 -97 school year. 



134a 


09-1910-cv 

Hollander v. Institute for Research on Women & 
Gender at Columbia University 


UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT 
HAVE PRECEDENTIAL EFFECT. 

CITATION TO A SUMMARY ORDER FILED 
ON OR AFTER JANUARY 1, 2007, IS 

PERMITTED AND IS GOVERNED BY 
FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1 AND THIS COURT’S 
LOCAL RULE 32.1.1. WHEN CITING A 
SUMMARY ORDER IN A DOCUMENT 
FILED WITH THIS COURT, A PARTY MUST 
CITE EITHER THE FEDERAL APPENDIX 
OR AN ELECTRONIC DATABASE (WITH 
THE NOTATION “SUMMARY ORDER”). A 
PARTY CITING A SUMMARY ORDER MUST 
SERVE A COPY OF IT ON ANY PARTY NOT 
REPRESENTED BY COUNSEL. 


At a stated term of the United States Court of 
Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan Courthouse, 500 Pearl Street, in 
the City of New York, on the 16th day of April, two 
thousand ten. 
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Present: 

GUIDO CALABRESI, 
CHESTER J. STRAUB, 
Circuit Judges* 


ROY DEN HOLLANDER and WILLIAM A. NOSAL, 
on behalf of themselves and all others similarly 
situated, 


Plaintiffs-Appellants, 


INSTITUTE FOR RESEARCH ON WOMEN & 
GENDER AT COLUMBIA UNIVERSITY, SCHOOL 
OF CONTINUING EDUCATION AT COLUMBIA 
UNIVERSITY, TRUSTEES OF COLUMBIA 
UNIVERSITY IN THE CITY OF NEW YORK, also 
known as COLUMBIA UNIVERSITY, U.S. 
DEPARTMENT OF EDUCATION, RICHARD P. 
MILLS, in his individual capacity, 
COMMISSIONER RICHARD P. MILLS, NEW 
YORK STATE COMMISSIONER OF THE 
DEPARTMENT OF EDUCATION, in his official 
capacity, MARGARET SPELLINGS, U.S. 
SECRETARY OF EDUCATION, in her official 
capacity, PRESIDENT JAMES C. ROSS, 


* The Honorable Robert A. Katzmann, originally assigned to 
this panel, recused himself before oral argument. The 
remaining two members of the panel, who are in agreement, 
have determined this matter. See Second Circuit Internal 
Operating Procedure E(b); 28 U.S.C. § 46(d); United States v. 
Desimone , 140 F.3d 457 (2d Cir. 1998). 
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PRESIDENT OF THE NEW YORK STATE 
HIGHER EDUCATION SERVICES CORP., in his 
official capacity, JAMES C. ROSS, in his individual 
capacity, CHANCELLOR ROBERT M. BENNETT, 
CHANCELLOR OF THE BOARD OF REGENTS, in 
his official capacity, ROBERT M. BENNETT, in his 
individual capacity, BOARD OF REGENTS OF THE 
UNIVERSITY OF THE STATE, in his or her 
individual or official capacity, 


Defendants-Appellees.** 


No. 09-1910-cv 


For Plaintiffs-Appellants: 

For Columbia University 
Defendants-Appellees: 

For Federal Defendants- 
Appellees: 


ROY DEN 

HOLLANDER, New 
York, NY 

ROBERT D. KAPLAN, 
Friedman Kaplan Seiler 
& Adelman LLP, New 
York, NY 
JEAN-DAVID 
BARNEA, Assistant 
United States Attorney 
(Ross E. Morrison, 
Assistant United States 
Attorney, of counsel), for 
Preet Bharara, United 
States Attorney for the 


** The Clerk of Court is instructed to amend the official caption 
in this case to conform to the listing of the parties above. 
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Southern District of New 
York, New York, 

For State Defendants- PATRICK J. WALSH, 

Appellees: Assistant Solicitor 

General, (Barbara D. 
Underwood, Solicitor 
General, Peter Karanjia, 
Special Counsel to the 
Solicitor General, of 
counsel), for Andrew M. 
Cuomo, Attorney General 
of the State of New York, 
New York 


Appeal from the United States District Court for 
the Southern District of New York (Kaplan, J.). 

ON CONSIDERATION WHEREOF, it is 
hereby ORDERED, ADJUDGED, and DECREED 

that the order of the district court be and hereby is 

AFFIRMED. 

Plaintiff-Appellant Roy Den Hollander 1 appeals 
from the judgment of the district court dated April 
30, 2009 (Kaplan, J.), adopting the Report and 
Recommendation dated April 15, 2009 by United 
States Magistrate Judge Kevin Nathaniel Fox, and 
granting defendants’ motions to dismiss for lack of 
standing. We assume the parties’ familiarity with 
the facts and specification of issues on appeal. 


1 William A. Nosal was a Class Representative when the case 
was before the district court and as of the filing of the appeal at 
bar, but has since withdrawn. 
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“The party seeking judicial review bears the 
burden of alleging facts that demonstrate its 
standing.” Green Island Power Auth. v. Fed. Energy 
Regulatory Comm’n, 577 F.3d 148, 159 (2d Cir. 2009) 
(internal quotation marks and brackets omitted). 
Plaintiff alleges that the existence of Columbia 
University’s Women’s Studies Program and the 
corresponding lack of an equivalent “Men’s Studies 
Program” inflicts harm on certain men as a class by, 
inter alia, promoting “misandry-feminism,” 
promoting feminism as a religion, and robbing men 
of an equivalent educational experience. As to the 
plaintiffs discrimination-based claims, the district 
court properly dismissed the action for lack of 
standing as to all defendants because the plaintiffs 
claims of harm amount to the kind of speculative 
harm for which courts cannot confer standing. See 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 
(1992) (stating that “the plaintiff must have suffered 
an ‘injury in fact’—an invasion of a legally protected 
interest which is (a) concrete and particularized, and 
(b) actual or imminent, not conjectural or 
hypothetical”) (internal quotation marks, citations, 
and footnote omitted); Gully v. Nat’l Credit Union 
Admin. Bd., 341 F.3d 155, 160 (2d Cir. 2003) (same). 
Nor has plaintiff made out the requirements for 
taxpayer standing for his Establishment Clause 
claim. See DeStefano v. Emergency HousingGroup, 
Inc., 247 F.3d 397, 405 (2d Cir. 2001). Thus, with no 
occasion to reach any of plaintiffs’ further arguments 
on appeal—about which we share, in any event, the 
district court’s grave doubts—we AFFIRM the 
dismissal of the action for substantially the reasons 
stated in Judge Fox’s thorough Report and 
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Recommendation as adopted by the district court. 

FOR THE COURT: CATHERINE O’HAGAN 
WOLFE, CLERK 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

Roy Den Hollander, 

Plaintiff on behalf of himself and all others 
similarly situated, 

-against- 

Members of the Board of Regents of the University of 
the State of New York, in their official and 
individual capacities; Chancellor of the Board of 
Regents, Merryl H. Tisch, in her official and 
individual capacity; New York State Commissioner 
of the Department of Education, David M. Steiner, in 
his official and individual capacity; Acting President 
of the New York State Higher Education Services 
Corp., Elsa Magee, in her official and individual 
capacity; U.S. Department of Education; and U.S. 
Secretary of Education, Arne Duncan, in his official 
capacity; 

Defendants. 

X 


Docket No. 
10 CV 9277 
(LTS)(HBP) 
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Transcription of oral argument before the U.S. 
Court of Appeals for the Second Circuit in Den 
Hollander v. Inst, for Research on Women & 
Gender at Columbia University, 372 Fed. App’x. 

140 (2d Cir. 2010), which occurred on April 8, 
2010 before Judges CALABRESI and STRAUB. 

Judge Calabresi: 

Good morning. We will hear Hollander vs 
Institute of Research et al. Judge Katzman is 
recused in this case. Under the rules we are 
permitted to hear it. 

Den Hollander: 

Good morning your honors my name is Roy Den 
Hollander. I am the class representative and the 
attorney for the punitive plaintive class. Behind me 
is Chairman of Foundation for Male Studies. If this 
case continues, he will be joining as another class 
representative. 

This case, I think the key issue here, is that it 
opposed the use of tax dollars for supporting the new 
age religion of post-modern feminism, or some may 
call it ideological feminism. 

The district court characterized the central claim 
in this case, or the “court claim” of this case, as the 
violation of the Establishment Clause. Since I, the 
class representative, did not have standing, that was 
the finding of the court, I did not have standing to 
oppose the use of taxpayer funds to support post¬ 
modern feminism. 
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Judge Calabresi: 

Did you in the trial court make a statement of a 
taxpayer standing for an Establishment case? 

Den Hollander: 

No I did not, your honor. 

The lower court made, I wouldn’t call it a fact 
finding, I would call it more of a decree, that 
feminism is as much as a religion as physics and 
that the allegation of feminism as a religion was 
“absurd and utterly without merit.” 

Judge Calabresi: 

That wasn’t my question. My question was did 
you in your complaint allege taxpayer standing to 
challenge an establishment of religion under Flastl 
Did you make that claim of standing? 

Den Hollander: 

In my complaint was an Establishment Clause 
claim, and I stated that I was a resident in 
Manhattan. I think when you read complaints for 
standing purposes, you are supposed to draw, or 
should draw, inferences in favor the complaint. I 
think the fact that I had an Establishment Clause 
claim in the complaint, that it was clear I was 
alleging feminism as a religion, that I am a resident 
of Manhattan, I think the inference is a reasonable 
one that I am a taxpayer and when the court then... 

Judge Calabresi: 

How do I know that, if you didn’t... 
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Den Hollander: 

Is there anybody who has been admitted to this 
court who is a lawyer, who is a resident of 
Manhattan, who doesn’t have taxpayer status. It’s 
taxpayer status your honor. 

Judge Calabresi: 

I don’t know, I don’t know. I am just curious. 

Den Hollander: 

No. That is as close, that is close I got it. If the 
court decides to dismiss on the fact that I didn’t go 
into specific detail, that I am assuming alleging 
standing on taxpayer status, then I obviously, I 
would request a remand in which I am allowed to 
basically, to put in that sentence. That is all that it 
would be a sentence: I am a taxpayer in New York 
and the federal government. 

Judge Calabresi: 

Generally taxpayers do not have standing to 
bring claims. They do have standing to bring limited 
time, limiting Flasts do have standing to bring 
claims with respect to Establishment that has been. 

Now in bringing such a claim, does one have to 
have a plausible Establishment claim, or can one 
just come in as a taxpayer and say Establishment 
and then get standing? 

Den Hollander: 

I think it would depend upon whether you are 
looking at standing. So that is 12(b)(1). I don’t 
believe the plausible standard that applies to 
12(b)(6) applies to 12(b)(1). So I believe all that is 
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necessary under the 12(b)(1) standing, which is what 
was district court dismissed on, is the allegation, is 
that you are bringing in an Establishment Clause. 
They didn’t you go into the requirements of 
[taxpayer] standing and the require... 

Judge Calabresi: 

We have any number, in any number of cases in 
order for someone to make a claim to get, they have 
to have a claim that is plausible on it. See, I am not 
reaching, I am not talking about the whole other set 
of claims that you are making with respect to 
Women’s Studies. 

I am just asking about standing, taxpayer 
standing as against individual standing with respect 
to Establishment. Whether a person can create 
jurisdiction simply, by using the words 
Establishment and taxpayer, or whether you need 
something. And my problem is that we have the 
Allen case in this circuit, which suggests that what 
is a religion is fairly narrowly defined for 
Establishment purposes. 

Den Hollander: 

Could I just address the Allen case? 

In the Allen case, which was a criminal case, the 
court did not make a finding of “nuclearism” as a 
religion. The court dismissed that case based upon 
the fact that the statute, which was destruction of 
government property, did not aid religion. In other 
words, so was the aiding, if you look at the Lemon 
test, it was which was the aiding of religion. That 
was the court’s decision in U.S. v. Allen. It was not 
that “nuclearism” reached the level of being a 
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religion as defined by the earlier Supreme Court 
cases Seeger and Welch. 

Now if you go in and you just make a conclusory 
statement that, if I went in as a conclusory 
statement that feminism is a religion, that is not 
enough. For standing purposes, you have to come up 
with some basic allegations of basic facts. 

You look at the amended complaint, and I believe 
in its pages 13 through 15, there’s plenty of 
allegations of basic facts. And you then assume those 
allegations true and the inferences of feminism are 
religion. But once again, this is all allegation. And 
there’s been no facts yet in this case despite what the 
lower court said. 

That’s one of my main arguments here, that the 
lower court made a finding of fact on a 12(b)(1) 
dismissal motion. There is no evidence, there is no 
judicial notice. And then, after making that finding 
of fact that feminism was not a religion, it then went 
on to use the backup of the 12(b)(6), which I couldn’t 
understand because if the court didn’t have 
jurisdiction under 12(b)(1), how could it make a 
12(b)(6) finding. Now you can do that, but I don’t 
think the district court can do it. 

Judge Calabresi: 

Thank you, you reserved 2 minutes. 

Den Hollander: 

Yes I did thank you. 

Judge Calabresi: 

We will hear from a variety of other people. 
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Columbia University’s Attorney: 

May it please the court that the complaint 
against Columbia University obviously is not an 
Establishment Clause claim but that the claim that 
the teaching of women’s studies constitutes sex 
discrimination. 

The dismissal of the complaint was appropriate 
both because the plaintiff lacks standing and also 
because he failed to state a claim for relief with 
respect to standing. 

The plaintiff has not alleged any injury. In fact 
the simple and essential point here is that he never 
took any Women’s Studies class, so whatever harm 
might be inflicted in such a class was not inflicted on 
him. As to this plaintiff, the concrete and 
particularized harm that would confer standing 
simply is not present. 

The plaintiff also complained of some kind of 
anti-male animus that emanates across the 
university as a result of the teaching of Women’s 
Studies. But that is precisely the non-specific and 
non-particularized harm that would not confer 
standing. 

He also complains that there are no classes 
denominated Men’s Studies. But again, there is no 
concrete allegation of injury to him. He is not 
alleging any job any degree or any other opportunity 
that he didn’t receive. All he is alleging is that 
nobody at Columbia is teaching what he wants to 
hear: that America is truly a matriarchy, that men 
are at risk of paternity fraud, and so on. That is not 
an injury that would confer standing with respect to 
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the failure to state a claim. 

Clearly men are not excluded from Women’s 
Studies courses, and there are no fact allegations in 
the complaint suggesting that men who do take such 
courses are treated any differently than women. 

The plaintiff alleges that if Women’s Studies is to 
be taught at all, it is necessary that there be some 
Men’s Studies curriculum. But even putting aside 
the fact that there are thousands and thousands of 
courses at Columbia that do deal with the issues 
relevant to men and that are taught by men, there’s 
simply no legal requirement that each course or 
department be offset by some contrasting or opposite 
course or department. An African studies 
department for example does not require a white 
studies department. 

The complaint in the case really is not a 
allegation of any kind of discriminatory conduct. It is 
an attack on a body of ideas, and that does not state 
a claim for discrimination. 

Finally, if I may, I think it is important to my 
client to mention the First Amendment implications 
of this case. The plaintiff asked the district court to 
make a judgment with respect to the validity and 
legitimacy of ideas. He asked for judicial finding 
that even teaching Women’s Studies is 
discriminatory, and for an order that would either 
ban the teaching of Women’s Studies or mandate a 
contrary curriculum. 

The Supreme Court has recognized the right of 
academic freedom that derives from the First 
Amendment and a judicial determination of which 
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ideas are permissible and which impermissible of 
what may be taught and what may not be taught 
and what must be taught would strike at the very 
heart of that freedom. Thank you. 

U.S. Attorney: 

Good afternoon, your honors,. 

May it may please the court, Jean-David Barnea 
from the U.S. Attorney’s office for the U.S. 
Department of Education. 

The district court properly dismissed the 
plaintiffs constitutional claims against the federal 
defendants as frivolous and for lack of standing. As 
to the Establishment Clause claim, the most obvious 
reason why the district court dismissed the case was 
because feminism is not a religion based on it’s 
common sense abilities to review the allegations 
complaint under Twombly and Iqbal while.... 

Judge Calabresi: 

Let me explore that a moment. 

We can’t decide the merits under Justice Scalia’s 
opinions and Steele I believe without first deciding 
whether there is standing. So how do we decide 
standing with respect to an Establishment claim 
without looking at the merits, you are saying, of 
whether feminism is a establishment of religion. Or 
do we look to whether a plausible, that is he has to 
allege a plausible religion in order to get into 
taxpayer standing. 

U.S. Attorney: 

Your honor, in the federal government’s brief, we 
did not contest that plaintiff had taxpayer standing 
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to bring his Establishment Clause claim. I haven’t 
researched this extensively for this case... 

Judge Calabresi: 

Well, I know you haven’t, but that’s a problem 
that you didn’t do that because that’s the first 
question, that’s a question of jurisdiction. The 
Supreme Court tells us that we have to look at that 
question first. So it is all very well for the 
government to say we don’t need to worry about 
whether you have standing or not, we don’t fight it. 
We will give him standing and then get to the 
merits, but we can’t do that. We have to decide 
whether there is standing. 

U.S. Attorney: 

Well your honor in the govern... 

Judge Calabresi: 

Is it the position of the United States government 
that despite the fact there is no allegation that this 
individual is a taxpayer; he nevertheless satisfies 
the requirement of class and his progeny—that’s 
extraordinary. 

U.S. Attorney: 

Well, your honor, I believe there is case law that 
doesn’t... 

Judge Calabresi: 

And furthermore I take it, it is the position of the 
United State government that an Establishment 
Clause challenge by a taxpayer status need not 
recite all the statutes, which you then add in your 
brief over two or three pages, but that they need not 
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be set forth in the complaint. Do you realize the 
enormity of that? 

Based on that position and that concession, 
taxpayer status is granted to anyone based upon 
whatever it is they want to say in some general 
fashion, and that the cases are meaningless. 

U.S. Attorney: 

Your honor this complaint was filed pro se and so 
the government believe... 

Judge Calabresi: 

I don’t care if it was filed pro se. 

We have to decide jurisdiction and you’re 
standing here and telling us that somebody can come 
in and get taxpayer standing with no allegations of 
any sort and that we as a court have jurisdiction to 
decide the merit. Somebody comes in and says 
bananas are a religion, therefore, I was injured in 
something or other, and I have standing as a 
taxpayer to claim that that some wrong was done. 
That’s just what you conceded. 

U.S. Attorney: 

Well, your honor, that’s what the ability of a 
court to dismiss for frivolousness. 

Judge Calabresi: 

I’m sorry. 

U.S. Attorney: 

That those kinds of allegations are properly 
dismissed as frivolous. But once a person who 
appears to be a taxpayer from the face of the 
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complaint raises an Establishment Clause claim, it 
doesn’t appear that the proper basis for dismissal is 
lack of standing... 

Judge Calabresi: 

The bottom line nevertheless is he does not have 
to say he is a taxpayer according to you, and he does 
not have to set forth the federal statutes which are 
part of the Flast analysis. 

U.S. Attorney: 

If he is a pro se plaintiff, the court can sort of 
read those into his complaint for him. 

Judge Calabresi: 

Can read anything? Ok thank you. 

New York State Attorney: 

Good morning may it please the court my name is 
Patrick Walsh on behalf of the state defendants 

Judge Calabresi: 

Good to see you again Mr. Walsh. 

New York State Attorney: 

Thank you your honor. 

With respect to the taxpayer standing question, I 
think the Supreme Court’s decision in Hein as well 
as this court’s decision in Altman makes it clear that 
this is exactly the type of case for which taxpayer 
standing should not be expanded. And I’ll note that 
in the plurality decision in Hein, two of the justices 
that signed the decision were of the opinion that 
they were in effect overruling Flast. Now... 



152a 


Judge Calabresi: 

Only two. 

New York State Attorney: 

I understand but I just... 

Judge Calabresi: 

That’s not enough to undercut our cases, I mean 
our cases stand unless the Supreme Court does away 
with them. 

New York State Attorney: 

I understand your honor. I am only underscoring 
the point that the court and this court has long 
believed that Flast is a very narrow exception. So 
certainly the notion that you can simply allege 
whether it be plausible or implausible in 
Establishment Clause claim. 

Judge Calabresi: 

Is your argument that in an establishment clause 
claim, the assertion that it is an establishment has 
to be plausible in order to create taxpayer standing? 

New York State Attorney: 

Yes your honor, I think it is built into the second 
requirement of Flast itself. 

Judge Calabresi: 

And do you also say that a taxpayer has to assert 
that he is a taxpayer and assert the various things 
that Flast statutes and so on requires? 

New York State Attorney: 

I do your honor. 
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We defended the taxpayer standing question on 
the merits of taxpayer standing in deference to the 
fact that it might be possible to read into the 
complaint. But I do agree with the court that 
ordinarily it should be alleged explicitly. So I am in 
complete agreement. So I don’t think there is 
taxpayer standing here. 

There’s no plausible allegation due to the Allen 
case that there’s actually a religion of feminism. On 
that basis, as the court noted, there has to be a 
limitation within taxpayer standing and 
establishment clause cases based on plausibility of 
your alleged infringement. That hasn’t been satisfied 
here. 

In my brief time remaining unless the court has 
further issues with regard to standing, I’ll note that 
even if there were standing in this case and even if 
feminism were a religion, none of the state’s 
religious neutral secular activity amounts to a 
violation of the Establishment Clause. The granting 
of what’s colloquial known as Bundy aid based on 
the number of degrees is completely neutral with 
regard to religion substance of class content et al. 
Similarly, the approval of degree programs is done 
on the basis of secular criteria the ... 

Judge Straub: 

But your friend here alleges ad nauseam the 
involvement of the state in setting forth absolute and 
strictly defined feminism requirements, and he’s 
attacking feminism as a religion, and he says you 
are responsible for requiring it. 
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New York State Attorney: 

Well I think the only allegation he makes that 
ties the state to requiring women’s studies at 
Columbia is his claim that a 1993 Regent’s report, 
which in very general terms, calls for in essence 
diversity and opportunity within education amounts 
to the state requiring feminism in the form of 
women’s studies program at Columbia. 

I see no link whatsoever between that 1993 
Regents report and any academic decisions made by 
universities within the state system. Certainly 
nothing in the Regents report, nothing in any 
statute, regulation or state policy explicitly or 
implicitly requires the establishment of women’s 
studies programs at universities. 

Den Hollander: 

Just in the last part by Attorney Walsh 

First of all, Hein specifically said it was not 
overruling Flast. 

Second, if you look at that 1990, it’s the 1990 
Equity for Women’s Report, it is the policy statement 
by the Regents. The Regents are the legislature. 
They decide what goes on in higher education. If you 
look through it it’s very specific. I am not going to 
bother reading it through because you have the sites 
to it in the complaint. 

It’s very specific, such things as change in 
thought patterns to female friendly strategies. 

Back to, I think this is very interesting, whether 
the allegations in the complaint have to be plausible, 
I think the allegations for standing in a complaint 
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are generally accepted as true and then reasonable 
inferences are made from then. I believe that as far 
as the fact that I brought an Establishment Clause 
action, I believe the complaint complies to that. 

Did I specifically say that I was a taxpayer in 
that complaint, no I did not. Then I would request 
the court to send me back to the district court, so I 
can add that one sentence... 

Judge Straub: 

How many times did you amend? 

Den Hollander: 

Once. 

Judge Straub: 

Once, so did you ask for a further amendment? 
Den Hollander: 

No it was as of right as I recall. 

Judge Straub: 

No, one amendment you have is of right. 

Den Hollander: 

That was the amendment I did. 

Judge Straub: 

Did you ask you a further amendment after the 
court said there was no standing? 

Den Hollander: 

No at that point, the moment that I learned 
about the standing was the decision of the court. I 
was thinking of 59(e) reconsideration but... 
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Judge Straub: 

But did you ask? 

Den Hollander: 

No, I did not your honor. 

Judge Straub: 

Yes, but you first had the Magistrate judge’s 
report. 

Den Hollander: 

That’s correct your honor 
Judge Straub: 

You objected to that but you didn’t ask therein to 
leave to amend should the district court hold against 
you. 

Den Hollander: 

No I did not I objected to... 

Judge Straub: 

The second time after he did hold against, you 
didn’t come back and say give me a chance to amend. 

Den Hollander: 

That’s correct your honor may I clarify? 
Magistrate’s report didn’t touch... 

Judge Straub: 

Are you a lawyer, are you? 

Den Hollander: 

I am your honor. 

The magistrate report did not touch upon the 
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Establishment Clause. In my objections, I 
specifically objected that the magistrate’s report did 
not address the Establishment Clause claims. The 
first time the establishment clause claims were 
addressed by the lower court were addressed by the 
district judge in his decision. 

Judge Straub: 

Wasn’t there one case that you brought where 
you were denied leave to amend? 

Den Hollander: 

Not that I am aware of but there... 

Judge Calabresi: 

Why should the magistrate judge have addressed 
the Establishment Clause if you didn’t allege that 
you were a taxpayer? 

Den Hollander: 

I would normally think that when a judge... 

Judge Calabresi: 

No, I mean if it is necessary to Establishment 
Clause to be a taxpayer and you didn’t make that 
allegation. Why should the magistrate have 
discussed it. Then given he didn’t discuss it for that 
reason, you could have asked for an amendment so 
that it would have to be. 

Den Hollander: 

No, had the magistrate put in that he was 
dismissing it because I did not allege that I was a 
taxpayer, that I did not specifically put those words 
in there, then of course I’d request an amendment. 
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Obviously and once again, you can’t read what a 
judge’s mind says. 

But I think this is kind of interesting in that you 
may end up taking the plausibility standard for the 
12(b)(6), which is Ashcroft v. Iqbal and applying it to 
standing, which my understanding has not yet been 
done in order to determine whether a complaint 
satisfies a requirement. 

Judge Calabresi: 

Thank you very much I have enjoyed hearing 
from all of you and we stand adjourned. 
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08-6183-cv 

Den Hollander v. United States of America 
UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT 

SUMMARY ORDER 

RULINGS BY SUMMARY ORDER DO NOT 
HAVE PRECEDENTIAL EFFECT. CITATION 
TO SUMMARY ORDERS FILED AFTER 
JANUARY 1, 2007, IS PERMITTED AND IS 
GOVERNED BY THIS COURT’S LOCAL RULE 
32.1 AND FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1. IN A BRIEF OR OTHER 
PAPER IN WHICH A LITIGANT CITES A 
SUMMARY ORDER, IN EACH PARAGRAPH IN 
WHICH A CITATION APPEARS, AT LEAST 
ONE CITATION MUST EITHER BE TO THE 
FEDERAL APPENDIX OR BE ACCOMPANIED 
BY THE NOTATION: “(SUMMARY ORDER).” A 
PARTY CITING A SUMMARY ORDER MUST 
SERVE A COPY OF THAT SUMMARY ORDER 
TOGETHER WITH THE PAPER IN WHICH 
THE SUMMARY ORDER IS CITED ON ANY 
PARTY NOT REPRESENTED BY COUNSEL 
UNLESS THE SUMMARY ORDER IS 
AVAILABLE IN AN ELECTRONIC DATABASE 
WHICH IS PUBLICLY ACCESSIBLE WITHOUT 
PAYMENT OF FEE (SUCH AS THE DATABASE 
AVAILABLE AT 

http://WWW.CA2.USCOURTS.GOV/). IF NO 
COPY IS SERVED BY REASON OF THE 
AVAILABILITY OF THE ORDER ON SUCH A 
DATABASE, THE CITATION MUST INCLUDE 
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REFERENCE TO THAT DATABASE AND THE 
DOCKET NUMBER OF THE CASE IN WHICH 
THE ORDER WAS ENTERED. 

At a stated term of the United States Court of 
Appeals for the Second Circuit, held at the Daniel 
Patrick Moynihan Courthouse, 500 Pearl Street, in 
the City of New York, on the 3rd day of December, 
two thousand nine. 

Present: 

AMALYA L. KEARSE, 

ROBERT A. KATZMANN, 

PETER W. HALL, 

Circuit Judges. 


ROY DEN HOLLANDER, SEAN MOFFETT, 
BRUCE CARDOZO, and DAVID BRANNON, 


Plaintiffs-Appellants, 

v. 


UNITED STATES OF AMERICA, DIRECTOR OF 
THE U.S. CITIZENSHIP AND IMMIGRATION 
SERVICES, DIRECTOR OF THE DEPARTMENT 
OF HOMELAND SECURITY, and DIRECTOR OF 
THE EXECUTIVE OFFICE FOR IMMIGRATION, 


No. 08-6183-cv 


Defendants-Appellees. 
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For Plaintiffs-Appellants: 

For Defendants- 

Appellees: 


ROY DEN 

HOLLANDER, New 
York, NY 

NATASHA OELTJEN, 
Assistant United States 
Attorney (for Preet 
Bharara, United States 
Attorney for the 
Southern District of New 
York), New York, NY 


Appeal from the United States District Court 
for the Southern District of New York (Pauley, J.). 

ON CONSIDERATION WHEREOF, it is 
hereby ORDERED, ADJUDGED, and DECREED 

that the judgment of the district court be and hereby 

is AFFIRMED. 

Plaintiffs Roy Den Hollander, Sean Moffett, 
Bruce Cardozo, and David Brannon appeal from the 
decision of the district court dismissing their suit 
pursuant to Federal Rule of Civil Procedure 12(b)(1) 
for lack of Article III standing. We assume the 
parties’ familiarity with the facts and procedural 
history of the case. 

Plaintiffs argue that they have standing to 
bring suit because the Violence Against Women Act, 
by allowing aliens who have been battered or 
subject to extreme cruelty by their spouses to self¬ 
petition for legal permanent resident status, created 
incentives for their alien wives and ex-wives to file 
false police complaints and false applications for 
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temporary restraining orders against them. This 
argument lacks merit because plaintiffs’ injury is 
not fairly traceable to defendants, but to the 
independent actions of their wives or ex-wives who 
are not before this Court. See Simon v. E. Ky. 
Welfare Rights Org., 426 U.S. 26, 41-43 (1976). The 
links in the chain of causation here, which depend 
upon the independent actions of (1) plaintiffs’ wives 
or ex-wives, (2) state courts and state officials, and 
in some cases (3) private employers are too 
attenuated and too numerous to satisfy the 
standing requirement. See Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 560 (1992) (“the injury has to 
be fairly traceable to the challenged action of the 
defendant, and not the result of the independent 
action of some third party not before the court”) 
(quotation marks and alterations omitted). 
Moreover, similar “incentive” arguments have been 
rejected as a basis for establishing causation. See, 
e.g., Linda R.S. v. Richard D., 410 U.S. 614, 618 
(1973) (concluding that the incentive created by the 
prospect of jail time was not sufficient to support 
finding that requested prosecution would result in 
the payment of child support). 

Plaintiffs further argue that the government 
or third parties have or will disseminate 
information about them that was gathered during 
the self-petitioning process, harming their 
reputation and privacy. Plaintiffs fail to state an 
injury-in-fact, however, because this injury is purely 
speculative—plaintiffs have failed to allege that any 
information concerning them has or will likely be 
disseminated. See Lujan, 504 U.S. at 560 (an injury 
must be “actual or imminent, not conjectural or 
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hypothetical”) (internal quotation marks omitted). 
While the Violence Against Women Act does permit 
limited disclosure of information to certain third 
parties such as agencies that provide public 
benefits, see 8 U.S.C. §§ 1367(a), (b), there is no 
reason to believe that such information would 
include any information about plaintiffs 
themselves. Moreover, those parties to whom 
dissemination is permitted are bound by the 
statute’s non-disclosure provisions. See id. § 
1367(c). Similarly, plaintiffs’ argument that they 
are injured because they are constrained in their 
marital affairs is purely speculative. Nowhere in 
plaintiffs’ complaint do they allege that they did not 
divorce because of the contested provisions or would 
marry an alien in the future but for the contested 
provisions. Finally, plaintiffs are not injured by 
being “shut out” of the self-petitioning process 
because they cannot show that they have been 
injured as a result of the self-petitioning process. 

We have considered the remainder of 
plaintiffs’ arguments and conclude that they lack 
merit. 

Accordingly, for the foregoing reasons, the 
judgment of the district court is hereby 

AFFIRMED. 

FOR THE COURT: 

CATHERINE O’HAGAN 
WOLFE, CLERK 

By:_ 
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Plaintiff-appellant Roy Den Hollander, 
individually and on behalf of a putative class of 
similarly situated men, appeals the Rule 12(b)(6) 
dismissal of his Section 1983 action brought against 
several New York City nightclubs for discriminating 
against men on “Ladies’ Nights.” See Hollander v. 
Copacabana Nightclub . 580 F. Supp. 2d 335 
(S.D.N.Y. 2008) (Cedarbaum, J.). 

Upon review, we agree with the district court 
that the Nightclubs were not state actors. 

Accordingly, we AFFIRM. 

Roy Den Hollander, New York, 
N.Y., for Plaintiff-Appellant. 

Joseph Salvo, Gordon & Rees 
LLP, New York, N.Y. 
(Christopher B. Block, Thomas 
B. Coppola, on the brief) , for 
Defendants-Appellees 

Per Curiam: 

The facts of the case are straightforward. 
During “Ladies’ Nights,” several New York City 
nightclubs (“Nightclubs”) charge males more for 
admission than females or give males less time 
than females to enter the Nightclubs for a reduced 
price or for free. Den Hollander, who was admitted 
to the Nightclubs under this admission regime, 
attributes these pernicious “Ladies’ Nights” to “40 
years of lobbying and intimidation, [by] the special 
interest group called ‘Feminism’ [which] has 
succeed in creating a customary practice ... of 
invidious discrimination of men.” Den Hollander 
filed suit, on behalf of himself and others like him, 
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alleging violation of his equal protection rights 
pursuant to 42 U.S.C. § 1983. 

Den Hollander alleges that the Nightclubs 
engage in state action by selling alcohol on their 
premises under an extensive regulatory system. 
According to the amended complaint, the 
Nightclubs operate in New York and are licensed to 
sell alcohol on their premises. The New York 
Alcoholic Beverage Control Law (the “ABC Law”) 
closely regulates the manufacture, sale, and 
distribution of alcoholic beverages in New York, and 
the New York State Liquor Authority (the “SLA”) 
issues licenses in accordance with and oversees the 
implementation of the ABC Law. 

The district court dismissed Den Hollander’s 
Section 1983 claim after concluding that the 
Nightclubs were not state actors. Without action on 
our part, Den Hollander paints a picture of a bleak 
future, where “none other than what’s left of the 
Wall Street Moguls” will be able to afford to attend 
Nightclubs. Because, however, we agree with the 
district court that Den Hollander has failed to 
sufficiently allege state action, we must affirm. 

I. Discussion 

We review de novo a district court’s decision to 
grant a motion for judgment on the pleadings 
pursuant to Federal Rule of Civil Procedure 12(b)(6). 
Desiano v. Warner-Lambert & Co. , 467 F.3d 85, 89 
(2d Cir. 2006). To survive a motion to dismiss, the 
complaint must set out only enough facts to state a 
claim to relief that is plausible on its face. Ashcroft 
v. Iqbal. 129 S. Ct. 1937, 1949 (2009). This standard 
“is not akin to a ‘probability requirement,’ but it asks 
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for more than a sheer possibility that a defendant 
has acted unlawfully.” Id. (quoting Bell Atlantic 
Corp. v. Twombly , 550 U.S. 544, 556 (2007)). “Where 
a complaint pleads facts that are ‘merely consistent 
with’ a defendant’s liability, it ‘stops short of the line 
between possibility and plausibility of ‘entitlement 
to relief.”” Id. (quoting Twombly, 550 U.S. at 557). 

The only question before us is whether Den 
Hollander has adequately alleged that the 
Nightclubs’ admission polices constituted state 
action. To assert a Section 1983 claim, Den 
Hollander must plead that the Nightclubs’ conduct 
was done under the color of state law. Sybalski v. 
Independent Group Home Living Program. Inc. . 546 
F.3d 255, 257 (2d Cir. 2008) (per curiam). State 
action “occurs where the challenged action of a 
private party is ‘fairly attributable’ to the state,” 
Logan v. Bennington Coll. Corp. , 72 F.3d 1017, 1027 
(2d Cir. 1995)(quoting Lugar v. Edmondson Oil Co.. 
457 U.S. 922, 937 (1982)), which is achieved when a 
two-prong test is met: 

First, the deprivation must be caused 
by the exercise of some right or 
privilege created by the State or by a 
rule of conduct imposed by the State 
or by a person for whom the State is 
responsible. . . . Second, the party 
charged with the deprivation must be 
a person who may fairly be said to be a 
state actor. 


Lugar, 457 U.S. at 937. 
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1. Standard of Review 

Before applying this test to the allegations in 
the complaint, however, we must address Den 
Hollander’s argument that in gender discrimination 
cases, state action can be established by a showing of 
a lesser degree of government involvement than in 
non-discrimination cases. He argues that because 
“constitutional scrutiny for sex discrimination 
approaches that for color discrimination,” and “it 
follows that the state action determination in sex 
cases should also require a lesser degree of 
government involvement.” 

We find Den Hollander’s pleadings so lacking 
that even under a lesser standard, he has failed to 
allege state action. Therefore, it is unnecessary for 
us to decide if a lesser standard is appropriate for 
gender discrimination cases. See Weise v. Syracuse 
University, 522 F.2d 397, 405 (2d Cir. 1975). 

2. State Action 

We analyze this case under both Lugar 
prongs, which are related, but not redundant. Where 
the defendant’s “official character is such as to lend 
the weight of the state to his decisions,” the two 
prongs collapse into a single inquiry. Lugar, 457 
U.S. at 937. But where, as here, the defendants are 
“without such apparent authority, i.e., . . . private 
parties],” the prongs diverge. Id. 

To prevail under either prong, Den Hollander 
must allege that the decision to adopt discriminatory 
admission fees and rules is fairly attributed to the 
state. We have made clear that a causal link 
between the harm and the state action is required: 
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“[i]t is not enough . . . for a plaintiff to plead state 
involvement in some activity of the institution 
alleged to have inflicted injury upon a plaintiff; 
rather, the plaintiff must allege that the state was 
involved with the activity that caused the injury 
giving rise to the action.” Syblanski, 546 F.3d at 257- 
58 (quotation marks omitted). Under both prongs, 
this requisite link is lacking. 

The causal connection is obviously missing 
under the first prong, which requires that the 
deprivation be caused by a privilege or right granted 
by the state. The alleged deprivation here is 
discriminatory admission prices, (“The deprivation is 
males paying more than females or investing more of 
their time to gain admission.”), and the alleged grant 
by the state is the privilege to sell alcohol. The link 
Den Hollander suggests is too attenuated to be 
causal: he argues that the Nightclubs may only 
charge discriminatory prices because they sell 
alcohol — without the draw of alcohol, his argument 
goes, the Nightclubs would not be popular 
destinations and accordingly, would not be able to 
charge for admission. Regardless of the veracity of 
this statement, we cannot agree that the state’s 
liquor licensing laws have caused the Nightclubs to 
hold “Ladies’ Nights;” liquor licenses are not directly 
related to the pricing scheme. 

To plead the second prong, Den Hollander 
must allege that the Nightclubs are state actors. The 
actions of nominally private entities are attributable 
to the state when those actions meet one of three 
tests: 1. The “compulsion test:” “the entity acts 
pursuant to the ‘coercive power’ of the state or is 
‘controlled’ by the state,” 2. The “public function 
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test:” “the entity ‘has been delegated a public 
function by the [s]tate,’” or, 3. The “joint action test” 
or “close nexus test:” “the state provides ‘ significant 
encouragement’ to the entity, the entity is a ‘willful 
participant in joint activity with the [s]tate,’ or the 
entity’s functions are ‘ entwined’ with state policies.” 
Sybalski, 546 F.3d at 257(emphasis added) (quoting 
Brentwood Acad, v. Tenn. Secondary Sch. Ath. Ass’n, 
531 U.S. 288, 296 (2001) (citations and internal 
quotation marks omitted)). 

Den Hollander’s amended complaint fails 
under all three tests because Moose Lodge No. 107 v. 
Irvis directly refutes that a liquor license by itself 
may form a basis for state action. 407 U.S. 163, 177 
(1972). It is with great reluctance that we call 
attention to a case upholding the constitutionality of 
discrimination against African Americans, but until 
the Supreme Court revisits Moose Lodge , we are 
required to follow its holding. In Moose Lodge , the 
Supreme Court found no state action in race 
discrimination in the serving of food and beverages 
at a private club (i.e. a club only open to its members 
and their guests). The Supreme Court specifically 
held that a liquor license is insufficient to establish 
state action. Den Hollander alleges no basis for state 
action other than the Nightclubs’ liquor licenses, 
therefore, his complaint is insufficient. 

Accordingly we affirm the district court’s 
dismissal of his Section 1983 action against the 
Nightclubs for gender discrimination. 
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CARLOS VELEZ’S INTENTIONAL DISCRIMINATION 


This is a complaint against Carlos Velez (“Velez”), attorney and Executive Director of 
Law Enforcement for the City of New York Commission on Human Rights (“City HR”), for 
illegally discriminating against attorney Roy Den Hollander, a Euro-American. Then again, 
maybe Velez discriminated against Den Hollander for being an African-America. After all, 
everyone’s ancestors originated in Africa. Anyway, Velez, in his capacity as the City HR’s 
Executive Director for Law Enforcement, intentionally discriminated against Roy Den Hollander 
(“Den Hollander”) in investigating and issuing a Determination and Order (“Order”) motivated 
by Velez’s prejudice, in part, against Euro-Americans. 

This is also an appeal of that July 27, 2012, Order. The City HR calls such an appeal a 
Notice of Application for Review under 47 RCNY 1-22(f). 1 


1 tf the City HR prefers two separate documents: a complaint against Velez and an appeal of his Order, then Den 
Hollander will of course comply. 





Velez’s Order dismissed Den Hollander’s age discrimination complaint against the 

Manhattan nightclub Amnesia based on various extra-legal and bigoted reasons that expose a 

discriminatory intent by Velez in investigating, writing, and issuing the Order. Bureaucratic 

bias, even against Euro-Americans, has no placed among civilized men. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by 
stigmatizing members of the disfavored group as ‘innately inferior’ and therefore 
as less worthy participants in the political community, ... can cause serious 
noneconomic injuries to those persons who are personally denied equal 
treatment....” Heckler v. Mathews, 465 U.S. 728, 739-740 (1984). 

The age discrimination complaint was filed with the City HR after the New York State 

Division of Human Rights concluded that the nightclub Amnesia did not discriminate against 

Den Hollander and his male attorney friend based on their sex but probably their age—middle 

age. The State Human Rights Division, however, does not have jurisdiction over age 

discrimination by nightclubs, so Den Hollander immediately contacted the City HR, which does 

have jurisdiction, to initiate the process for filing a complaint based on age discrimination 

against Amnesia. 

Right from the beginning, Velez, who under the law is suppose to act as a neutral fact¬ 
finder, demonstrated his prejudice toward Den Hollander on multiple levels—some of it illegal 
under the City’s Administrative Code and some of it not. 

On October 15, 2010, at an appointment with the City HR, Velez initially would not 
allow Den Hollander to file an age discrimination complaint against Amnesia. Amnesia had 
refused to allow Den Hollander and one of his attorney friends, both of them male and middle 
age, to enter the club unless they paid $350 for a bottle of watered-down, no-brand vodka once 
inside while others in their twenties and thirties were admitted without having to buy a bottle. 
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Velez responded through one of the City HR’s attorneys that there was no discrimination 
because had Den Hollander and his friend agreed to buy a $350 bottle, they could have entered. 

Years ago in Montgomery, Alabama, people with relatively darker skin color could enter 
a public bus, but they would have to sit in the back. By Velez’s looney-tune reasoning, such 
conduct was not discriminatory because those with a different skin complexion were not barred 
from entering and riding the buses as long as they sat in the back. The U.S. Supreme Court 
disagreed in Browder v. Gayle, 352 U.S. 903 (1956), which found that allowing blacks to enter a 
bus, but requiring them to sit in the back was unconstitutional discrimination. In a different case, 
the U.S. Supreme Court also ruled that a discrimination injury can be the existence of a “barrier 
[read $350 bottle of vodka] that makes it more difficult for members of one group [read older 
guys] to obtain a benefit [read chasing young ladies] than it is for members of another group 
[read younger guys].” Northeastern Fla. Chapter, Associated Gen. Contractors of America v. 
Jacksonville, 508 U.S. 656, 666 (1993). 

So, contrary to the U.S. Supreme Court but in accordance with Velez’s own brand of law, 
since Den Hollander and his friend could enter the club [get on the bus] but once inside, they 
would have to buy a bottle [sit in the back], there was no discrimination. There is nothing 
comical about this type of rationalization used by Velez and many residents of the Deep South in 
another century. It makes clear a mindset driven by prejudices, which in Velez’s case are 
directed toward Den Hollander and people like him. 

A letter by Den Hollander to the City HR’s Commissioner touching on the above 
arguments forced Velez to accept the case but didn’t reign in his prejudice that colored his 
investigation, decision making, and Order. 
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Under New York City’s Human Rights Law, Admin. Code Title 8, discrimination based 
on national origin, color, sex, and marital status are all illegal. Discrimination against ancestry is 
also illegal, since it is included under national origin. N.Y.C. Admin. Code § 8-102(7). 

The name “Den Hollander,” which means “the Dutchman,” and photographs of him on 
his website, www.roydenhollander.com, which Velez refers to in his Order, Ex. A at p. Tres, 
brand Den Hollander as belonging to that currently disfavored group—Euro-American males. 
(For some reason, Velez failed to put page numbers on his Order, so Den Hollander has supplied 
them for citation purposes, see Ex. A, Order). Den Hollander’s ancestry is obviously Dutch and 
almost as obviously protestant, specifically Huguenot protestant. 

In the 16 th and 17 th centuries, 200,000 to a million Huguenots fled Catholic France to 
places such as the Dutch Republic and later New Amsterdam, now New York City, because 
Roman Catholic bureaucrats and rulers deprived Huguenots of the rights allowed others and 
targeted them for massacres. The most infamous occurred over two months called the St. 
Bartholomew's Day massacre in which 25,000 Huguenots in Paris and thousands more in the 
countryside were butchered. The government subsequently granted amnesty to the butchers. 

Velez’s prejudices against the likes of Den Hollander—Euro-American, protestant 
ancestry, divorced male, in part, drove him to dismiss the complaint against Amnesia. On 
information and belief, Velez is Latin-American and Catholic. As often happens when members 
of previously disfavored groups in America, such as Hispanics and Catholics, achieve a 
modicum of power, some of those members abuse that power to vent revenge for discrimination 
they suffered—both real and imagined. Velez likely believes that white-Saxon-protestant-males 
have discriminated against him; therefore, he is justified in settling the score by using his power 
2 

“ Paris’ population at the time was just over 600,000. 
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against a member of that group. Even if Velez’s career was hampered by discrimination, it was 
not Den Hollander who did such. More importantly, however, two wrongs don’t make a right. 

Den Hollander also considered accusing Velez of illegally discriminating based on color, 
since Den Hollander is “white,” when not using the tanning salon, and Velez of a darker 
complexion, according to his Internet photo, assuming the f-stop was correct. But since Den 
Hollander lives in one of the few remaining communist territories on the planet—Manhattan, and 
most of the judges here are lefties, feminists, and political correctionalists who will use any 
Orwellian argument to further their ideology, he assumed it not so far-fetch that they would rule 
“white” not a color but an absence of color, so no illegal discrimination based on the superficial 
characteristic of color. 

Den Hollander is also obviously a male and as Velez criticizes in his Order, “a self- 
professed advocate for men’s rights who identifies himself as an ‘anti-feminist lawyer’ on his 
website, www.roydenhollander.com. He has filed a number of lawsuits against bars and clubs 
that have ‘Ladies Nights,’ . . . .” (Ex. A, Order at p. Tres). Such, however, does not indicate that 
Velez illegally discriminated against Den Hollander based on sex, but it is discrimination based 
on Den Hollander exercising his First Amendment rights, which include the right to file lawsuits 
to fight for the rights he foolishly thought the U.S. Constitution guaranteed him, N.A.A.C.P. v. 
Button, 371 U.S. 415, 429 (1963), to believe as he chooses, and to communicate those beliefs. 
This type of discrimination is not illegal under the City’s Human Rights Law, but is the same 
tactic so commonly used throughout history by small minded conformists and totalitarians: 
justify violating human rights because the individual does not believe, speak, and act as “right 
minded” people do, or in this case “left minded,” and therefore he belongs to a disfavored group. 
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In my case, the last remaining 200 men in America willing to fight the feminists and political 
correctionalists who are trying to impose their own brand of totalitarianism. 1 

While Velez’s disapproval of Den Hollander’s jihada against the Feminists (that’s jihad 
with an “a”—wouldn’t want to be accused of gender insensitivity) is irrelevant to the age 
discrimination complaint filed with the City HR, it makes clear that Velez’s discrimination is 
also driven by his effort to curry favor with the Feminist Establishment, 3 4 a.k.a. “Feminarchy 
America,” by adding to his reasons for ruling against Den Hollander the classification that Den 
Hollander is an “anti-feminist.” 

When the City HR dismisses a complaint for “no probable cause,” it is required to issue a 
written order listing the reasons. 47 RCNY § 1-52. Velez included the paragraph describing 
Den Hollander’s anti-feminist activities in his Order; therefore, Den Hollander’s beliefs, speech, 
and lawsuits concerning such are a reason for the dismissal. Otherwise, why include the 
remarks. 

Velez’s Order demonstrates that he, like so many self-righteous government officials 
today, believes America is now a country like the former Soviet Union where legal decisions 
should be made based on whether a person subscribes to the popular, trendy ideology of the time. 
Those who dissent are not disserving of the rule of law because they are so inferior to the “in 
crowd,” or the effete, Eastern, intellectual, white-trash elite, that they have no rights for the law 
to protect. Today, all that is needed to justify the stripping of a man’s rights is to label him an 


3 Whoa, “totalitarianism” is a strong term. But according to Howard Zinn, “To exalt as an absolute is the mark of 
totalitarianism, and it is possible to have an atmosphere of totalitarianism in a society that has many of the attributes 
of democracy.” Believing that a particular political ideology is “correct” is as nuts as believing a particular religion 
is the “true” religion—look at the carnage that has caused. 

4 The Establishment today is a Feminist Establishment—a unitary belief system held by enough influential persons 
so that it dominates over other beliefs in this society, such as the principles of the Declaration of Independence and 
the Constitution. 


6 



“advocate for men’s rights” or “anti-feminist.” (Ex. A, Order at p. Tres). In the 1950s, the label 
was “fellow traveler.” 

Justice is supposed to be blind, not just to race, creed, color, national origin, age, gender, 
disability, marital status, partnership status, sexual orientation, alienage or citizenship status, but 
to a person’s beliefs. In this democracy, legal decisions are not supposed to be determined by 
the popularity of such beliefs. 

Velez also based his dismissal on Den Hollander’s “marital status,” which is prohibited 
under the City’s Human Rights Law. Velez writes, “[Den Hollander] admits in several online 
publications that he is ‘bitter’ from an ex-wife who used him for his US citizenship and money.” 
(Ex. A, Order at p. Tres). That’s an understatement. The ex-wife—a Russian mafia prostitute, 
former mistress to a Chechen warlord, self-proclaimed black-magic witch, and devotee of the 
anti-Christ—secretly fed Den Hollander drugs so that he would believe the euphoria he 
experienced in her presence was the delusion of love—that’s as a noun not a verb. Thanks to the 
perversion of state domestic relations laws by the Feminists, the Queens Family Court issued a 
temporary order of protection against Den Hollander, which resulted in U.S. Customs detaining 
him when he entered the country after the order was dismissed. Also, thanks to the Feminists’ 
creation of the Violence Against Women’s Act, Homeland Security made findings of fact that 
Den Hollander, who had no opportunity to oppose or refute its findings, committed “battery,” or 
“extreme cruelty” or “an overall pattern of violence” against his alien ex-wife. 

Okay, so Velez got something right, Den Hollander is “bitter” toward his ex-wife and her 
feminist allies, but what does that have to do with an age discrimination complaint against a New 
York City nightclub? According to Velez, “[Den Hollander’s] description of himself [an anti¬ 
feminist] is consistent with his pattern of filing several gender discrimination suits.” (Ex, A, 
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Order at p. Tres). Den Hollander pleads guilty, but so what? Is Velez actually saying that any 
person and organization that sues in court for human rights guaranteed by the U.S. Constitution 
can be summarily discriminated against because they brought prior suits? By that reasoning, had 
Velez been on the U.S. Supreme Court in 1954, he would have ruled against the NAACP in 
Brown v. Board of Education, 347 U.S. 483, because the NAACP had a history of fighting in the 
courts for human rights. Would he rule the same way on actions brought by the National 
Council of LaRaza? Not likely, but consistency rather than arbitrary decision making driven by 
prejudices would required that LaRaza lose before Judge Velez. 

CARLOS VELEZ’S FAULTY LEGAL REASONING FOR DISMISSING THE 

COMPLAINT AGAINST AMNESIA 

Velez dismissed the age discrimination complaint against the nightclub Amnesia by 
finding “there is NO PROBABLE CAUSE to believe that [Amnesia] engaged in the unlawful 
discriminatory practices alleged.” (Ex. A, Order at p. Uno). That’s age discrimination. 

“Probable Cause” for the City HR means “where a reasonable person, looking at the 
evidence as a whole, could reach the conclusion that it is more likely than not that the unlawful 
discriminatory practice was committed.” 47 RCNY 1-03. There are two important points to 
note about this definition. 

First, it does not require ongoing practices of discrimination, such as, Amnesia regularly 
requires gray-haired men to pay $350 for admission while allowing younger folk in for $20, 
unless they are hot girls, then it’s free. All that is needed is a onetime act of discrimination: Den 
Hollander and his buddy, both middle-aged guys, show up at Amnesia on January 9, 2010, at 
around 11 pm and are barred from entering unless they agree to buy a bottle for $350 while 
young folk aren’t. The legal authorities that a single instance of discrimination is good enough 
to show probable cause are the cases Silver Dragon Restaurant v. City Commission on Human 
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Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on one occasion a black lady 
was required to pay for food before it was served while others who were white were served and 
then paid) and Joseph v. N.Y. Yankees Partnership, N.Y.L.J., October 24, 2000, p. 35, col. 5 
(S.D.N.Y.)(on one occasion a black lady was refused admission to the Stadium Club unless she 
changed attire, which she did, but inside saw that white ladies did not have to wear the same type 
of attire). Velez arbitrarily ratchets up the standard by requiring multiple “discriminatory 
practices,” Ex. A, Order at p. Uno, or continuing discrimination in order vent his ill will by 
dismissing a complaint filed by a divorced, men’s rights advocate of Euro-American and 
protestant ancestry. 

The second important point to keep in mind is that a decision as to whether probable 

cause exists has to rely on “evidence.” Velez can’t ferret up untrustworthy, unauthentic, and 

unreliable information and claim it is evidence good enough to base his decision on. For 

information to be used as evidence means: 

[The] [ejssential attributes are relevance and probative nature. Such evidence is 
marked by substance and the ability to inspire confidence. It does not arise from 
bare surmise, conjecture, speculation or rumor. 

300 Gramatan Ave. Associates v. State Div. of Human Rights, 45 N.Y.2d 176, 180 

(1978)(citations omitted). Also, evidence for establishing facts can only be alleged by a person 

in a position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index 

No. 478/93 (March 2, 1993). 

Information in which one person tells another and that second person tells the City HR or 
one person writes something and the City HR only has the written document is called hearsay 
and is treated skeptically. Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 
1303/97 (May 30, 1997). The reason is that the person making the original statement or writing 
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the document does not present himself to the City HR for assessment of his demeanor and 
credibility, does not submit to cross examination by the City HR in which the certainty of his 
perceptions, his motivations, and biases, the reliability of his memory, and his character may be 
tested by one with a motive to test vigorously. Triborough Bridge, OATH Index No. 1303/97. 

The City HR is charged with eliminating and preventing discrimination; therefore, it has 
a motive to “test vigorously” information it relies on for a finding. Not so its head of law 
enforcement when discrimination is against persons he considers lacking in human rights. 

Velez relies, in part, on two Internet blogs he considers sufficient evidence to prove that 
Amnesia also requires younger folk to buy a $350 bottle in order to enter. (Ex. A, Order at p. 
Cuatro). There are two problems with Velez’s reliance: (1) the blogs are not only hearsay but 
unreliable, unauthenticated, and untrustworthy and (2) he’s using the blogs to prove something 
that is irrelevant. 

First, how does Velez know these two people are who they say they are, were sober 
enough that their perceptions and memories were accurate, were actually at Amnesia when they 
claimed, and that the first blogger cited was not allowed in without buying bottles not because of 
her youth but because she was with gray haired guys? He doesn’t. Also as to the second 
blogger, that blogger doesn’t even mention bottles, just that younger folk were “lining up at the 
downstairs bar,” which is inside the club. How does Velez know these clubbers were lining up 
to buy bottles? He doesn’t and his assumption that they were is wrong. People in clubs who buy 
bottles place their orders while sitting at tables because waitresses are the ones who serve the 
bottles along with cantors of mixer and glasses—customers don’t line up at bars for bottles but 
individual drinks. 
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What’s inexcusable in Velez relying on these blogs is that the City HR has subpoena 
power to gather testimony, affidavits, documents, and other evidence. Did Velez subpoena these 
bloggers or even try to contact them? Noooo. 

The second and more important problem with Velez’s Internet dependence is that the 
blogs do not purport to represent the events that occurred to Den Hollander and his friend on 
January 9, 2010. Remember the black lady who suffered a single instance of discrimination by a 
restaurant and the black lady who had to change clothes to enter a club. The Office of 
Administrative Trials and Hearings (OATH) didn’t say there was no discrimination because 
some bloggers alleged that white ladies suffered a similar fate at some different point in time— 
the single instance that occurred to those ladies when it occurred was enough for OATH to find 
discrimination. 

More on the evidence front, Velez tries to absolve Amnesia of its responsibility for 
discriminating against Den Hollander and his buddy by claiming “upon infonnation and belief,” 
which means Velez is speculating, that the doorman who required a bottle purchase for the two 
to enter was an independent contractor. (Ex. A, Order at p. Uno). Let’s assume he was. 
Amnesia can then be liable for discrimination by the doonnan if in carrying out his duties, the 
doonnan discriminated. N.Y.C. Admin. Code § 8-107(13)(c). No problem there, the guy hired 
by Amnesia as gatekeeper for its bacchanal refused to let the two in without agreeing to buy a 
$350 bottle. But there’s more. Amnesia also had to know that the doonnan was discriminating. 
Velez provides no information or evidence one way or the other because he again failed to use 
the City HR power to gather evidence. Looks like there’s a pattern here of shortcuts and 
nonfeasance by this bureaucrat. 
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There are three people who know exactly what happened on January 9, 2010, when Den 
Hollander and his buddy tried to gain admission to Amnesia: Den Hollander, his friend, and the 
doorman, David L.N.U. Velez has Den Hollander’s sworn statement but he never bothered to 
contact Den Hollander’s friend, and, apparently, never tracked down the doorman. Doesn’t it 
seem strange that of the three persons with firsthand knowledge, Velez ignores two of them and 
disses the third? 

The likely reason Velez did not contact Den Hollander’s buddy is that Velez would not 
have been able to discredit him as he tried with Den Hollander. Den Hollander’s friend 
graduated Yale Law School, is a one per center, and very liberal having been a Democratic State 
Committeeman on the Upper Westside for decades. No, Velez could not use the same tactics 
against him as he did Den Hollander. As for the doorman, perhaps Velez never contacted him 
out of sloth, or he did contact him and the doorman confirmed Den Hollander’s accusation—who 
knows? 

Velez, as is typical in these non-Truman days, also tries to pass the buck to Den 
Hollander for the unavailability of what Velez considers the key evidence of what occurred on 
the night in question—Amnesia’s alleged video surveillance of the club on the outside. Velez 
blames Den Hollander for the absence of this video because he did not file his complaint within 
30 days of the incident which would have prevented the self-erasing of the video “every 30 
days.” (Ex. A, Order at p. Cuatro). The City’s Human Rights law requires that any complaint 
be filed within three years of when the discrimination occurred. Alimo v. Off Track Betting 
Corp. 685 N.Y.S.2d 180 (A.D. 1 Dept. 1999). Velez, however, has unilaterally reduced that to 
30 days or however long a nightclub’s surveillance tape lasts. 
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In one case. Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 
1997), no adverse inference was drawn because complainant was responsible for loss of 
interview tapes of witnesses, since the witnesses were still available. All three witnesses to the 
discrimination in this case are available, but Velez chooses to ignore two in favor of a non¬ 
existent silent video. Velez’s argument is simply an excuse to rule against a person that he 
stereotypically classifies into groups for which he harbors animosity. 

Let’s assume, however, that this alleged surveillance tape could trump the eyewitness 
testimonies of Den Hollander, his friend, and the doorman. What would the tape show at night 
outside by Amnesia’s front door? Two young people approach the doorman, there’s some 
discussion and he looks at something they give him, which he gives back to them, and they enter 
the door. Did the doonnan require them to buy a bottle and they agreed? Don’t know because 
there’s no audio. Den Hollander and his friend approach the doorman, there’s some discussion 
and the two step out of line. Were they told to step out of line because the doorman required 
them to buy a bottle and they refused? Don’t know because there’s no audio. Then two young 
people approach the doorman, there’s some discussion and he looks at something they give him, 
which he gives back to them, and they enter the door. Did the doorman require them to buy a 
bottle and they agreed? Don’t know because we’re in the silent era. Not much good for 
determining what actually occurred, but Velez doesn’t care, since he reached his conclusion the 
day Den Hollander visited the City HR to request it do what it is supposed to. 

Velez not only ignores the evidentiary requirements that must be met in the City HR’s 
investigations of discrimination, but he plays fast and loose with the truth. Velez intentionally 
misrepresents that in the complaint filed with the New York State Division of Human Rights, 
Den Hollander “submitted a sworn statement that he was denied access to Respondent Amnesia 
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unless he purchased a bottle of alcohol, and the reason for the denial was because he was a 
male.” (Ex. A, Order at p. Dos (emphasis added)). That is intentionally misleading. The 
complaint says “I believe I was discriminated against because of my: sex.” (Ex. B, State Human 
Rights Complaint, at p. 4 (emphasis added)). Hey, that’s a big difference, and as it turns out Den 
Hollander’s belief was wrong. In addition, if age discrimination by nightclubs was not outside 
the State Human Rights Division’s jurisdiction, Den Hollander would have been able to amend 
his complaint to include age discrimination. 

Velez, unlike any court or administrative agency, requires that once pleadings are 
submitted and regardless of jurisdiction, the pleadings are written in stone and can never be 
amended no matter what facts are subsequently revealed. That is contrary to the very purpose of 
courts and administrative agencies liberally allowing amendments to complaints in order to 
further justice. Velez’s argument harkens back to the 19 th century when “the pretrial functions of 
notice-giving, issue formulation, and fact revelation were performed primarily, and inadequately, 
by the pleadings,” Hickman v. Taylor, 329 U.S. 495, 500 (1947), and “pleading was a game of 
skill in which one misstep by counsel may be decisive to the outcome,” Conley v. Gibson, 355 
U.S. 41,48 (1957). 

While the State Human Rights Division found that Den Hollander and his friend were not 
discriminated against because of their sex—which is rather surprising given Amnesia’s approval 
for the nightclub’s promoter to advertise that ladies are admitted free until 1 am while gentlemen 
must pay, a violation of N.Y.C. Admin. Code § 8-107(4), Ex. C, Amnesia Advertisements—the 
State made clear that Den Hollander and his friend were discriminated against probably because 
of their age. (Ex. D. State Determination and Order After Investigation at p. 2). 
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Among the requirements of the State Human Rights Division’s Investigative Procedure 

are that “[t]he investigation of the complaint is to be objective” and “[rjesolve issues of 

questionable jurisdiction.” (Ex. E, Information for Complaints at pp. 1-2). So the State made an 

objective investigation that concluded the State could not do anything because age discrimination 

in public accommodations was outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority of the 
patrons of the nightclub [Amnesia] appeared to be under the age of 30 years. 

Respondent [Amnesia] asserts that, when the nightclub is crowded, respondent 
employs an admissions strategy to limit the number of individuals, male and 
female, who do not have the appearance respondent desires to maintain the image 
of the nightclub. A photo on complainant’s website suggests that he is 
significantly older than respondent’s patrons, and age discrimination is beyond 
the jurisdiction of the Division with regards to public accommodation.” 

(Ex. D, State Determination and Order After Investigation atp. 2, second full paragraph). 

In order to discredit this finding by another human rights agency, Velez unilaterally rules 

that the State Human Rights Division limited its investigation to “observation^] on the patrons 

who were actually inside the club, and not those who were waiting outside [in] the club’s line 

and denied entrance.” (Ex. A, Order at p. Dos). That is false. The State specifically states that 

its investigation included observing the people in line as well as inside the club. (Ex. D, State 

Determination and Order After Investigation at p. 2). 

Relying on this misrepresentation, Velez is able to say, “Because [Den Hollander’s] 

allegations specifically refer to those waiting on line [Velez prevaricates here by leaving out 

those who “enter the club,” Ex. F, Verified Complaint ][ 4], the [State’s] observation of the 

customers inside the club have relatively little weight.” (Ex. A, Order at p. Dos). 

So what Clintonesque tactic is Velez using here? Here’s a couple of analogies that might 

make it clear. 
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Suppose you’re black and try to get into a club in the South, but the bouncers won’t let 
you in. The following weekend, your best buddy, an Aryan white, gets into the club no problem 
and later tells you the only people inside were those eligible for membership in the Hitler youth. 
What would you think? Would it be reasonable—yes, especially in light of the facts that you 
were denied admission and the South has a reputation for discrimination. Velez would rule your 
inference illogical. 

Here’s another analogy. You and your buddy stumble out of the Copacabana at three in 
the morning. He’s going uptown and you’re heading south. He’s black, you’re white. He tries 
to hail a cab but can’t. The vacant cabs keep zipping by. You step out into the uptown lane, 
raise your hand and a cab immediately stops. So, why did the other cabs pass your buddy by? 
According to Velez, it was just coincidence. 

Velez also intentionally misrepresents when he wrote, “If in fact [Den Hollander] 
believed he was also being discriminated against because of his age, [he] could have come to” 
the City HR immediately. (Ex. A, Order at p. Dos). No, Den Hollander did not initially believe 
Amnesia had discriminated against him over age. Den Hollander made it clear during the initial 
interview with a City HR attorney that he never thought about age discrimination until he read 
the State’s decision. 

In addition to Velez’s manifest prejudice, falsehoods, prevarications, and dissembling, he 
does actually make a legal argument that the City HR is jurisdictionally barred from handling the 
complaint of age discrimination against Amnesia. He’s wrong, of course, but the reasons require 
some preliminary explanations. 

The City’s Human Rights Law says that “[a]ny person aggrieved by an unlawful 
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discriminatory practice” can file a complaint. N.Y.C. Admin. Code § 8-109(a)(emphasis 
added). An unlawful discriminatory practice means subjecting a person to different treatment 
that denies him the advantages, privileges, and facilities of a public accommodation because of 
his race, creed, color, national origin, age, gender, disability, marital status, partnership status, 
sexual orientation or alienage or citizenship status . . . .” N.Y.C. Admin. Code § 8- 
107(4)(a)(emphasis added). 

The “or” means that discriminating against a person for say “alienage,” is one unlawful 
discriminatory practice and discriminating against a person for say “color” is another separate 
unlawful discriminatory practice. The person discriminated against because of his alienage is 
“aggrieved,” he is wronged, which means he has a grievance, usually referred to legally as a 
“cause of action” because he was denied something others weren’t due to his alienage. A person 
discriminated against because of his color also has a grievance, a cause of action, because he was 
denied something due to his skin hue. The two grievances, causes of action, are not the same. 
One was motivated by ill will toward a person’s alienage while the other was motivated by ill 
will toward a person’s color. Now it gets really complicated, at least for Velez. What if the 
same person is discriminated against for both his alienage and color on the same occasion at the 
same time? Does he have one grievance, one cause of action, or two? 

Every first year law student knows the answer—the person has two causes of action or 
two grievances stemming from the one incident. For Velez’s sake, perhaps an example will help. 
Velez steps into a British telephone booth and ends up in Atlanta, Georgia in front of the 
Pickrick Restaurant in 1964. Velez tries to enter the restaurant but is met by Lester Maddox 
brandishing a handgun and axe handle. Maddox, an avowed bigot toward people with darker 
skin color and apparent aliens refuses to admit Velez. Does Velez have one cause of action, one 
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grievance, against Maddox or two? He has two because Maddox discriminated against him on 
the basis of color and alienage. 

According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or wrong 
that gives ground for a complaint.” Without the violation of a right there is no wrong and no 
complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. The U.S. Supreme Court ruled “[a] cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show.” Baltimore S.S. Co. v. Phillips, 274 U.S. 

316, 321 (1927). When the “violations of two individual rights have occurred,” even though 
“both violations spring from a common fact, a single occurrence” there are two injuries, not one. 
Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 (S.D.N.Y. 1969). 

Velez, however, believes he has only one cause of action, or grievance, because only one 
incident occurred. Maddox kept him out of the restaurant with the threat of violence only once, 
although Maddox violated the law twice in doing so—color discrimination and alienage 
discrimination. Velez used this mistaken view, and used it in an intentionally deceptive manner, 
to rule that because Den Hollander had filed a complaint with the State Human Rights Division 
on a cause of action for what was believed to be sex discrimination, he could not file a complaint 
with the City HR based on age discrimination. 

Here’s how Velez carried out his deception. He used N.Y. Executive Law § 279(9) and 
the following cases: Emil v. Dewey, 49 N.Y.2d 968 (1980); Bhagalia v. State, 644 N.Y.S.2d 398 
(A.D. 3 Dept. 1996); Benjamin v. N.Y.C. Dept, of Health, 2007 WL 3226958 at *5 (A.D. 2 Dept. 
1994); Rosario v. N.Y.C. Dept, of Education, 2011 U.S. Dist LEXIS 41177 at *4 (S.D.N.Y. 

2011). (Ex. A, Order at p. Tres). N.Y. Executive Law § 279(9) and these cases say that a person 
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alleging discrimination has a choice: he can either go to court or file a complaint with a human 
rights agency, but not both. 

Den Hollander initially filed a complaint with the State Human Rights Division, but when 
its decision pointed out the discrimination was likely based on age, over which it had no 
jurisdiction; Den Hollander immediately made an appointment with the City HR to begin the 
procedure of bringing a complaint for age discrimination. There has been no court involvement 
in this matter, so the statute and cases relied on by Velez do not apply. Court proceedings and 
administrative law proceedings are not the same in America, perhaps in Switzerland, but not 
here. As a fonner drug prosecutor Velez clearly knows the difference, so why did he try to hide 
it—bigotry. 

Administrative and judicial remedies are mutually exclusive. Benjamin v. N.Y.C. Dept, of 
Health, 2002 WL 485731 *4 (S.D.N.Y.). The law doesn’t allow a person to first file a 
discriminatory complaint with a government agency and then file a similar complaint with a 
court based on the same fact situation by bringing a plenary action because it’s a waste of 
government resources. It makes no sense to have an administrative agency working on a 
complaint and then a court working on basically the same complaint. This is especially true, 
since the decision of the administrative agency can always be appealed to a court of law, so 
there’s still an avenue to the courts when a person chooses to start with an agency. 

The situation here is fundamentally different. Den Hollander did not first complain to the 
State Human Rights Division then start a plenary action in a court of law. He’ll get there soon 
enough once the City HR denies this appeal. Den Hollander proceeded from the State Human 
Rights Division to the City HR because the City has jurisdiction over age discrimination by a 
public accommodation while the State does not. If Velez’s argument is allowed to stand that 
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Exec. Law § 279(9) also prevents different causes of actions stemming from the same fact 
situation to be filed with the City HR, then when a person’s complaint is dismissed because the 
State lacks jurisdiction, he is left without any recourse and the bigots win. He cannot go to the 
City HR, which has jurisdiction, because he already filed a complaint with the State. He cannot 
go to court because of Exec. Law§ 279(9), and an appeal of the lack of jurisdiction decision 
would go nowhere because the court would uphold such a decision. 

There are certain situations in which the person discriminated against is caught without a 
remedy by Velez’s invented rule. A person complains to the State about discrimination by a 
public accommodation because of race, creed, color, national origin, sex, disability, marital 
status, sexual orientation, or military status, but the State dismisses the complaint because it finds 
the discrimination was based on age, partnership status, alienage, or citizenship and the State has 
no jurisdiction over those. N.Y. Exec. Law § 296(2)(a). Or a person complains to the City HR 
about discrimination by a public accommodation because of race, creed, color, national origin, 
age, sex, disability, marital status, partnership status, sexual orientation, alienage, or citizenship, 
but the City dismisses the complaint because it finds the discrimination was based on military 
status and the City HR has no jurisdiction over that. N.Y.C. Admin. Code 8-107(4). 

Velez next slips in his own definition for “grievance” as not meaning an unlawful 
discriminatory practice but the actual incident, the fact situation, that gave rise to the 
discrimination. He has to change the legal meaning of grievance, or cause of action, in order to 
rely on a section of the City’s Human Rights Law. N.Y.C. Admin. Code §8-109(f)(iii) says that 
after the State Human Rights Division makes a decision on a “grievance,” the City HR cannot 
make a decision on the “same grievance.” 
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Back to Lester Maddox. If Georgia had the same laws as New York and Velez files a 
complaint for color discrimination with that state’s Human Rights Division and it dismisses the 
complaint but indicates the discrimination was based on alienage instead, over which it has no 
jurisdiction, under Velez’s invented definition for “grievance” as the fact situation itself rather 
than a cause of action, he could not file a complaint with Atlanta’s Human Rights Commission. 
He’s out of luck and the bigots win—again. 

Fortunately that’s not the law, or is it for those members of currently disfavored groups? 
So when Amnesia refused to let Den Hollander and his friend enter the club unless they paid 
$350 for a bottle, that occurrence gave rise to two potential injuries, injustices, or wrongs: 
unlawful sex and unlawful age discrimination. The State Human Rights Division made a final 
determination only on the sex discrimination grievance, which left the age discrimination 
grievance undecided. 

The City HR, therefore, has jurisdiction over the age discrimination cause of action 
because Velez was wrong in ruling that once a complaint is filed with an agency concerning a 
fact situation, no other complaint alleging different grievances, or different causes of action, can 
ever be filed concerning the same fact situation with another government agency, even when the 
first agency did not have jurisdiction over the new grievance, or the new cause of action. 

New York City Administrative Code §§ 8-109(f)(iii) does not bar the Complaint because 
it deals with the same act and/or occurrence, in fact, § 8-109(f)(iii) does not say anything about 
the same act and/or occurrence. 

REMEDIES 

Den Hollander requests that the New York City Commission on Human Rights 
implement in its operations anti-discrimination policies that prevent unlawful discriminatory acts 
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by its employees against Euro-Americans of protestant ancestry, divorced husbands, and any 
man who chooses to fight for his rights by suing and petitioning the government for a redress of 
grievances. In addition, the Executive Director for Law Enforcement of the City HR be required 
to undergo sensitivity training to mitigate or at least enable him to control his prejudice toward 
Euro-Americans of protestant ancestry, divorced husbands, and men who choose not to meekly 
submit to feminist and political correctionalist ideology. Finally, the Commission make 
available to Den Hollander the factual documentation in its investigatory file concerning this 
case pursuant to 47 RCNY § 1-34 and reverse the Executive Director’s finding of “no probable 
cause.” A notice of claim has been filed with the N.Y.C. Corporation Counsel. 

CONCLUSION 

The City Commission on Human Rights exists because “there is no greater danger to the 
health, morals, safety and welfare of the city and its inhabitants than the existence of groups 
prejudiced against one another and antagonistic to each other because of their actual or perceived 
differences . . . .” N.Y.C. Admin. Code § 8-101. Rather than lessening that danger, the 
Executive Director for Law Enforcement of the City HR has stoked the ambers. 

Dated: August 17, 2012 /S/ 

New York, N.Y. _ 

Roy Den Hollander 
Appellant-Complainant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687 0652 
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Exhibit A 



DETERMINATION AND ORDER AFTER INVESTIGATION 


CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


In the Matter of the Complaint of: 
ROY DEN HOLLANDER, 


Complainant, 


-against- Complaint No: M-P-A-l 1-1024266 

AMNESIA J.V. LLC, and DAVID 
“L.N.U.,” 


Respondents. 


On October 22,2010, Roy Den Hollander (“Complainant”) filed a Verified Complaint 
(“Complaint”) with the New York City Commission on Human Rights (“Commission”) charging 
Amnesia J.V. LLC (“Amnesia”), and David “L.N.U.” (collectively, “Respondents”) with 
discriminatory practices, in violation of Title 8 of the Administrative Code of the City of New 
York (“Code”). 

Respondents deny the allegations of discrimination. 

After investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe that Respondents engaged in the unlawful discriminatory practices alleged. 

Complaint 

Complainant, who is 63 years old, alleges that Respondents discriminated against him 
based upon his age by subjecting him to disparate treatment, and thus denying him the 
advantages, privileges and facilities of a public accommodation. Respondent Amnesia is a 
nightclub in New York City. Upon information and belief, Respondent David “L.N.U.” was not 
employed by Respondent Amnesia, and instead was hired by a different company as a Promoter. 

Complainant alleges that on or about January 9,2010, at approximately 11:05 PM, he and 
his friend, who is in his 60’s, stood on a line in front of Respondent Amnesia in order to gain 
access into its nightclub. Complainant further alleges that he and his friend witnessed two 
individuals in front of them, who appeared to be in their 20’s and/or 30’s, approach Respondent 
David “L.N.U.,” who checked their identification and then allowed them to enter the club. 
Complainant alleges that when he and his friend approached Respondent David “L.N.U.,” 
Respondent David “L.N.U.” told them that they must agree to buy a bottle of alcohol for $350 in 
order to enter the club. 
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Complainant further alleges that he and his friend declined and stepped out of the line. 
Complainant further alleges that he and his friend then witnessed another pair of individuals, 
who appeared to be in their 20’s and/or 30’s, enter the club without having to buy a bottle of 
alcohol for $350. 

Discussion 


New York State Division of Human Rights Complaint 

Complainant filed a gender discrimination complaint shortly after his visit to Respondent 
Amnesia on January 9,2010, with the New York State Division of Human Rights (“NYSDHR”). 
Specifically, he submitted a sworn statement that he was denied access to Respondent Amnesia 
unless he purchased a bottle of alcohol, and the reason for the denial was because he was male. 
Specifically, in his NYSDHR complaint, Complainant stated that he stood online with his male 
friend, and that the two women in front of them were allowed to enter the club without agreeing 
to purchase a bottle of alcohol for $350, yet he and his male friend were required to buy a bottle 
as a condition of entry. 

After its investigation, the NYSDHR found no probable cause to believe discrimination 
occurred by Respondent on the basis of Complainant’s gender. In its decision, the NYSDHR 
wrote, however, that “Based on the observations made during the field visit, the vast majority of 
the patrons of the nightclub appeared to be under the age of 30 years. Respondent asserts that, 
when the nightclub is crowded, respondent employs an admissions strategy to limit the number 
of individuals, male and female, who do not have the appearance respondent desires to maintain 
the image of the nightclub.” The NYSDHR appears to base this observation on the patrons who 
were actually inside the club, and not those who were waiting outside the club’s line and denied 
entrance. The investigator from the NYSDHR does not state any observations in his 
determination regarding the ages of the patrons waiting on line to gain admission. Because 
Complainant’s allegations specifically refer to those waiting on line, the NYSDHR’s 
observations of the customers inside the club have relatively little weight. 

Although the NYSDHR expressed these observations, the statements had no effect on its 
decision, because New York State’s Executive Law does not cover age discrimination in public 
accommodations. 

New York City Commission on Human Rights Complaint 

After receiving the NYSDHR decision indicating that the majority of admitted patrons on 
the date of their visit “appeared to be under the age of 30 years,” Complainant decided to come 
to the Commission to file a complaint of discrimination based upon age on October 22,2010. 
Complainant’s allegations in the NYSDHR case and in the instant Complaint are virtually 
identical, only substituting the reason for his denial of entrance from gender to age. If in fact 
Complainant believed he was also being discriminated against because of his age, Complainant 
could have come to the Commission instead of the NYSDHR immediately after the initial denial 
of entry. 
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Election of Remedies 


Complainant is jurisdictionally barred from bringing the Complaint because of his prior 
filing with the NYSDHR on the same facts and circumstances as the instant matter. New York 
Executive Law § 297(9) states that any person with a discrimination complaint has a cause of 
action “in any court of appropriate jurisdiction for damages and such other remedies as maybe 
appropriate, unless such person has filed a complaint” with the NYSDHR (emphasis added). The 
New York Court of Appeals interpreted New York Executive Law § 297(9) as precluding a 
subsequent action that is “based upon the same incident” as the Agency complaint. Emil v. 
Dewey, 49 N.Y. 2d 968,968 (1980). The NYSDHR’s only statutory exception to this election of 
remedies jurisdictional bar is when the State Human Rights Law claim is dismissed on the 
grounds of “administrative convenience,” “untimeliness” or when the “election of remedies is 
annulled.” N.Y. Exec. L. § 297(9). 

Similarly, Section 8-109(f)(iii) of the Administrative Code of the City of New York 
specifies that the Commission does not have jurisdiction where, “The complainant has 
previously filed a complaint with the State Division of Human Rights alleging an unlawful 
discriminatory practice... with respect to the same grievance which is the subject of the 
complaint under this chapter and a final determination has been made thereon” (emphasis 
added). A Complainant cannot avoid the election of remedies bar by changing the legal theory of 
relief relied upon, or split claims, if they all arise out of the same course of conduct. Bhagalia v. 
State, 228 A.D.2d 882, 883 (N.Y. App. Div., 3rd Dept., 1996); see also Benjamin v. New York 
City Dept, of Health, 2007 WL 3226958 at *5 (N.Y. App. Div., 2nd Dept. 1994); Rosario v. New 
York City Dept, of Education, 2011 U.S. Dist. LEXIS 41177 at * 4 (S.D.N.Y. 2011). 

In this case, Complainant previously filed a complaint with the NYSDHR alleging gender 
discrimination because a nightclub refused him entry unless he purchase bottle service, and the 
NYSDHR issued a “no probable cause” final determination in the matter. Complainant then 
came to the Commission and filed an age discrimination complaint on the exact same facts. The 
Commission, therefore, does not have jurisdiction in this matter because Complainant already 
elected his remedy with the NYSDHR. 

The Commission’s Investigation 

Complainant is a self-professed advocate for men’s rights who identifies himself as an 
“anti-feminist lawyer” on his website, www.roydenhollander.com. He has filed a number of 
lawsuits against bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is “bitter” from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing several gender 
discrimination suits. 

Complainant’s delay in filing the Complaint with the Commission rendered the 
Commission unable to secure tape surveillance of the night in question. It is the Commission’s 
practice in these types of cases to seek video surveillance when aggrieved individuals come to 
the Commission almost immediately after the alleged discriminatory conduct, just as 
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Complainant did in filing his initial gender discrimination case with the NYSDHR on January 9, 
2010. Complainant filed the Commission Complaint over nine months after the incident 
occurred, thereby effectively denying the Commission the ability to compel Respondents to 
preserve its surveillance video, which Respondents state self-erases every 30 days. 

Notwithstanding the above, circumstantial evidence exists to show that Respondent 
Amnesia also required younger individuals to purchase a bottle of alcohol in or around the date 
Complainant visited the club on January 9,2010. Patrons of Respondent Amnesia can post 
reviews of its club on yelp.com, a website that provides reviews for restaurants, bars, and other 
establishments in New York City and other locations in the country. 1 On April 25,2010, just 
over three months after Complainant visited the club, an alleged patron of Respondent Amnesia, 
whom based on her posted picture appears to be in her 20’s or 30’s, expressed her frustration on 
yelp.com about the difficulty in gaining entry into the club, stating, .. of course the only way to 
get in was if we bought bottles.” This comment was posted four months after Complainant filed 
his NYSDHR case, which was dismissed, and five months before he filed his case with the 
Commission. 

Another reviewer and alleged patron, who also appears to be in her 20’s or 30’s based on 
her posted picture, stated on yelp.com on December 11,2009, “Different groups were dancing 
and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s. Interesting and eclectic 
crowd...” Based on the above-described comments regarding younger people being asked to 
purchase bottle service, it is more probable than not that Respondents did not discriminate 
against Complainant based upon his age. 

As noted above, the Commission is barred from making a determination this case because 
Complainant filed a prior discrimination complaint concerning the same incident with the 
NYSDHR. Irrespective of this conclusion, because Commission was unable to obtain the 
surveillance video of the incident in question, and online postings from club patrons who appear 
to be in their 20’s and 30’s state that were required to buy bottle service in order to gain entry 
around the date Complainant visited Respondent Amnesia, the Commission cannot establish by a 
preponderance of the evidence that Respondents required Complainant to purchase bottle service 
to gain access to the club due to his age. The Complaint, therefore, is hereby dismissed. 


NO FURTHER TEXT ON THIS PAGE 


1 The Commission realizes that it could not interview any of these individuals but nevertheless finds the postings 
probative. 


Cuatro 


Complainant may apply for review by filing a request in writing within thirty (30) days 
after the date of the mailing of this order. The application should be addressed to the Office of 
the Chairperson, New York City Commission on Human Rights, 40 Rector Street, 10th Floor, 
New York, NY 10006, Attn: NPC Appeals. Please state reasons for applying for review. 

DATED: New York. New York 

July 27,2012 

CITY COMMISSION ON HUMAN RIGHTS 


BY: 

Executive Director 
Law Enforcement Bureau 



- 

Carlos Velez 
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NOTICE TO: 


Roy Den Hollander 

545 East 14 th Street, Apt .10D 

New York, NY 10009 


Counsel for Respondents: 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, NY 10038 
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New York State Division of Human Rights 
Complaint Form 

CONTACT INFORMATION 
My contact information: 

Name: _ A?.yZW Up// ana er _ 

Address: _ _ Apt or Floor /m 


Citv: AM 

State: A/A 

Zb: /DOT/ 

REGULATED AREAS 

1 believe 1 was discriminated against in the area of: 


□ Employment 

□ Education 

□ Volunteer firefighting 

□ Apprentice Training 

□ Boycotting/Blacklisting 

□ Credit 

^ZC/’ublic Accommodations 

□ Housing 

□ Labor Union, Employment 

(Restaurants, stores, hotels, movie 

□ Commercial Space 

Agencies 

theaters amusement parks, etc.) 




I am filing a complaint against: 

A/Yl/l(9.C/Ci rfy ALC 


Company or Other Name: 


Address: £Q3L UL OL 9- 




City:_ 

Telephone Number: ill i&r ms 

(area code) 


State: Zip:. /COO/ 


Individual people who discriminated against me: 

Name: 7A)fi. Tt// cJ _ Name: 

Title: 7)/y?r AtSV 7 / 7^/^ Title: 


DATE OF DISCRIMINATION 

The most recent act of discrimination happened on: / 

month 


JL _ JO\ 

day year 


Last revised on 11/16/09 



BASIS OF DISCRIMINATION 

Please tell us why you were discriminated against by checking one or more of the boxes below. 

...... You do not need to provide information for every type of discrimination on this list. Before you check a 

§*;0. box, make sure you are checking it only if you believe it was a reason for the discrimination. Please 
<.... §J . look at the list on Page 1 for an explanation of each type of discrimination. 

lilr 

Please note: Some types of discrimination on this list do not apply to all of the regulated areas listed on Page 
3. (For example, Conviction Record applies only to Employment and Credit complaints, and Familial Status is 
a basis only in Housing and Credit complaints). These exceptions are listed next to the types of discrimination 
below. 


I believe I wa s d i scriminated against because of my: 


□ Age (Does not apply to Public Accommodations} 

Date of Birth: 

□ Genetic Predisposition (Employment only) 
Please specify: 

□ Arrest Record (Only for Employment, Licensing „ 
and Credit) 

Please specify: 

□ Marital Status 

Please specify: 

□ Conviction Record (Employment and Credit only) 
Please specify: 

□ Military Status: 

Please specify: 

□ Creed / Religion 

Please specify: 

□ National Origin 

Please specify: 

□ Disability 

Please specify: 

□ Race/Color or Ethnicity 

Please specify: 

□ Domestic Violence Victim Status: 

(Employment only) 

Please specify: 

J^Sex 

Please specify: o Female ^Male 
n Pregnancy 
□ Sexual Harassment 

□ Familial Status (Housing and Credit only) 

Please specify: 

! 

□ Sexual Orientation 

Please specify: 

j □ Retaliation 

Please specify: 


Before y°u turn to the next page, please check this list to make sure that you provided 
information only for the type of discrimination that relates to your complaint. 


A 


Last revised on 11/16/09 












DESCRIPTION OF DISCRIMINATION - for all complaints ( Public 
Accommodation, Employment, Education, Housing, and all other regulated areas 
listed on Page 3) 

Please tell us more about each act of discrimination that you provided information 
about on Pages 3 and 4. Please include dates, names of people involved, and 
explain why you think it was discriminatory. PLEASE TYPE OR PRINT 
CLEARLY. 

On Saturday, January 9, 2010, at approximately 11:05 PM, a friend and L both 
males, tried to enter the nightclub called Amnesia but were refused admittance unless we 
bought a bottle for $350. 

We had been standing in a line with two ladies in front of us. The ladies were 
allowed to enter without agreeing to purchase a bottle inside for $350. We, however, 
were told by an individual named David that to enter the club, we would have to buy a 
bottle inside for $350. We declined, and he told us to step out of the line, which we did. 
We stood on the side of the line as a couple of groups of ladies entered without having to 
agree to buy a bottle for $350. 



NOTARIZATION OF THE COMPLAINT 


Based on the information contained in this form, I charge the above-named Respondent with an unlawful 
discriminatory practice, in violation of the New York State Human Rights Law. 

By filing this complaint, I understand that I am also filing my employment complaint with the United States 
Equal Employment Opportunity Commission under the Americans With Disabilities Act (covers disability 
related to employment). Title VII of the Civil Rights Act of 1964, as amended (covers race, color, religion, 
national origin, sex relating to employment), and/or the Age Discrimination in Employment Act, as amended 
(covers ages 40 years of age or older in employment), or filing my housing/credit complaint with HUD under 
Title VIII of the Federal Fair Housing Act, as amended (covers acts of discrimination in housing),as applicable. 
This complaint will protect your rights under Federal Law. 

I hereby authorize the New York State Division of Human Rights to accept this complaint on behalf of the U.S. 
Equal Employment Opportunity Commission, subject to the statutory limitations contained in the 
aforementioned law and/or to accept this complaint on behalf of the U.S. Department of Housing and Urban 
Development for review and additional filing by them, subject to the statutory limitations contained the in 
aforementioned law. 

I have not filed any other civil action, nor do I have an action pending before any administrative agency, under 
any state or local law, based upon this same unlawful discriminatory practice. 

I swear under penalty of perjury that I am the complainant herein; that I have read (or have had read to me) 
the foregoing complaint and know the contents of this complaint; and that the foregoing is true and correct, 
based on my current knowledge, information, and belief. 



BETHLEHEM BELATCHEW 
Nofery Puttie - Statt of N*w York 
NO. 01BE6196825 
QstHfted In County 
WrCo mmtwftw&plra* 


Subscribed and sworn before me 
This )o day of jsrOOfH^V, 20(0 

Signature of Notary Public 


County; 



Commission expires: 


Please note: Once this form is notarized and returned to the Division, it becomes a 
legal document and an official complaint with die Division of Human rights. After the 
Division accepts your complaint, this form will be sent to the company or person(s) 
whom you are accusing of discrimination. 


Last revised on 11/16/09 
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Exhibit C 



Ladies Free til 1am this Friday at Amnesia 



LADIES FREE TILL 1 | OPEN BAR TILL 12 

4 BOTTLES FOR $700 BEFORE 1AM 
FLAVORED HOOKAHS AVAILABLE 


609 WEST 29TH STREET BTWN M T H S I2TH AVE 


Amnesia 609 W 29th St Between 11th & 12 Av 


This Friday August 3 at Amnesia 

1 Dj: ENUFF / QUIZ Playing the best in Top 40s & Hip Hop & latin 
1 Doors open 11 pm / 21 & Over Event 
■ Dress code: -Casual but Trendy 
' Ladies Free til 1am on the Pace Guest list 
' Gents Reduce til 1am on the Pace Guest list 

1 To get on the Pace Guest list for Amnesia Click Here 








PACE PARTIES THIS WEEKEND - JULY, 2012 
Glow Stick Party this Friday at Amnesia 


Amnesia 609 W 29th St Between 11th & 12 Av 

This Friday July 20 at Amnesia 

1 Dj: BIG BEN ft BRINKA Playing the best in Top 40s & Hip Hop & latin 
1 Doors open 11 pm / 21 & Over Event 
1 Dress code: -Casual but Trendy 
■ Ladies Free til 1am on the Pace Guest list 
r Gents Reduce til 1am on the Pace Guest list 

1 To get on the Pace Guest list for Amnesia Click Here 
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DAVID A. PATERSON 

GOVERNOR 


NEW YORK STATE 
DIVISION OF HUMAN RIGHTS 


DETERMINATION AND 
ORDER AFTER 
INVESTIGATION 

Case No. 

10138862 . 


On 1/13/2010, Roy Den Hollander, Esq. filed a verified 
complaint with the New York State Division of Human Rights . 
(•"Division") charging the above-named respondent with an 
unlawful discriminatory practice relating to public 
accommodation because of sex in violation of N.Y. Exec. Law, 
art. 15 (Human Rights Law). 

After investigation, and following opportunity for review 
of related information and evidence by the. named parties, the 
Division has determined that there is NO.PROBABLE CAUSE to 
believe that 'the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of. This 
determination is based on the following: 

The record is not supportive of complainant's allegations 
of sex. discrimination. 

Complainant, who is male, alleges that he was required to 
purchase a $350.00 -bottle of alcohol in order to gain entry into 
respondent's nightclub, while.women were: not required to make 
this purchase to enter. 

The record suggests, however, that respondent required 
complainant to purchase a.bottle, for the non-discriminatdry 
reasons of limited space and the goal of furthering the image of 


NEW YORK STATE DIVISION OF 

HUMAN RIGHTS on the. Complaint of 

ROY DEN HOLLANDER, 

ESQ., 

Complainant, 

V. 

AMNESIA J.V. LLC, 

Respondent. 




respondent's establishment. There is a lack of evidence that 
respondent's treatment of complainant was based on his sex. 

During the course of the investigation, a field visit to 
respondent's nightclub was made by a male Division investigator 
accompanied by a male. Both males and.females were observed 
gaining admission to respondent's nightclub in approximately 
equal proportion. The investigator did not observe respondent's 
staff asking males or females to purchase bottles of alcohol to 
gain admission, despite the fact that there were long lines for 
admission. t:o the club. Although respondent required the male 
investigator to pay a $30- cover charge, the investigator 
observed one of respondent's employees informing others, 
including females, that they would have to pay the $30 cover 
charge to gain admission. Once inside the nightclub, the 
investigator observed males and females in roughly equal 
proportion. Although there were several tables for individual 
bottle service throughout the nightclub, the investigator did 
not see any patrons, male or female, sitting at these tables. 

Based on observations made during the field Visit, the vast 
majority of the patrons of the nightclub appeared to be under 
the age of 30 years. Respondent asserts that, when the^ 
nightclub is crowded, respondent employs an admissions strategy 
to.limit the number of individuals, male and female, who do not 
have the appearance respondent desires to maintain the image of 
the nightclub. A photo on complainant's website, suggests that 
he is significantly older than respondent's patrons, and age 
discrimination is beyond the jurisdiction of the Division with 
regards to public accommodation. ' 

Our investigation failed to. uncover sufficient evidence to 
establish a causal nexus between respondent's treatment of 
complainant and his sex. The record does not support a 
determination of probable cause in this case. 

The complaint is therefore ordered /dismissed and the file 
is closed. 

PLEASE .TAKE NOTICE that any party to this proceeding may 
appeal this Determination to the New York State Supreme Court in 
the County wherein the alleged unlawful discriminatory practice 
took place by filing directly with such.court a Notice of ' 
Petition and Petition within sixty (60) days after service of 
this Determination . A copy of this Notice and Petition must 
also be served on all parties including General Counsel, State 
Division of Human Rights^, One Fordham Plaza, 4th Floor, Bronx, 


2 



New York 10458. DO NOT FILE THE ORIGINAL NOTICE AND PETITION 
WITH THE STATE DIVISION OF HUMAN RIGHTS. 

Dated: SEP 16.2010 

New York, New York 

STATE DIVISION OF HUMAN RIGHTS 


By: 

Regional Director 
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Exhibit E 



GALEN D. KIRKLAND 

COMMISSIONER 


The New York State Division of Human Rights is a State agency mandated to receive, 
investigate and resolve complaints of discrimination under N. Y. Executive Law, Article 15 (“Human 
Rights Law”). The Division’s role is to fairly and thoroughly investigate the allegations in light of all 
evidence gathered. . ' 

YOUR RIGHTS AND RESPONSIBILITIES AS A COMPLAINANT 

You have a right to obtain a private attorney at any time, but you are not required to do so. 

. ■ If you experience any further conduct by the Respondent that you believe is discriminatory, or 
is in retaliation for filing your complaint, you should immediately report it to the Division of 
Human Rights. 

I 

■ You must notify the Division of any change in your address or telephone number. If the 
Division cannot contact you, we may not be able to proceed with your case. Inability to locate 
you will result in the eventual administrative dismissal of your case. 

Your complaint may voluntarily be withdrawn in writing by you at any time. The withdrawal 
form must be signed by you or your attorney (original or fax will be accepted). A withdrawal 
form may be obtained from the Division. 

■ Conciliation or settlement is possible at all points in the proceeding, and' the Division may 
provide assistance with conciliation or settlement at the request of any party. 

■ You, or your attorney, may review the Division's file in this matter, and may copy by hand any 
material in the file, or obtain photocopies at a nominal charge. The Respondent in this matter 
has the same right to review the file. 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

The Division represents neither the Complainant nor the Respondent. The Division pursues the 
State’s interest in the proper resolution of the matter in accordance with the Human Rights Law. 

Upon receipt of a complaint, the regional office will: 

■ Notify the Respondent(s). (A Respondent is a person or entity about whose action the 
Complainant complains.) 

■ Resolve issues of questionable jurisdiction. 



NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

20 EXCHANGE PLACE, 2ND FLOOR 
NEW YORK, NEW YORK 10005 

(212) 480-2522 
Fax: (212) 480-0143 
www.dhr.state.ny.us 


DAVID A. PATERSON 

GOVERNOR 


INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF 
NEW YORK STATE DIVISION OF HUMAN RIGHTS 


INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF THE NYS DIVISION OF HUMAN RIGHTS 

Page 2 

■ Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the U.S. Department of Housing arid Urban Development (HUD), where applicable. 
Such federal filing creates a complaint separate and apart from the complaint filed with the 
Division, and protects your rights under federal law, although in most cases only one 
investigation is conducted pursuant to work-sharing agreements with these federal agencies. 

■ Investigate the complaint through appropriate methods (written inquiry, field investigation, 
witness interviews, requests for documents, investigatory conference, etc.), in the discretion of 
the Regional Director. The investigation of the complaint is to be objective. 

■ Allow the parties to settle the matter by reaching agreement on terms acceptable to the 
Complainant, Respondent and the Division. The Division will allow settlement from the time 
of filing until the matter reaches a final resolution. 

■ Determine whether or not there is probable cause to believe that an act of discrimination has 

. occurred, if the matter cannot be settled prior to that Determination. The Division will notify 
the Complainant and Respondent in writing of the Determination. 

WHAT IS THE DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

It is the Division’s policy to investigate all cases promptly and expeditiously. Therefore, you 
are expected to cooperate with the investigation fully and promptly. No deadlines will be extended at 
any time during the investigation, unless good cause is shown in a written application submitted at least 
five (5) calendar days prior to the original deadline. 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 
dismissal of the case, the Complainant may appeal to the State Supreme Court within 60 days. 

If the Determination is one of probable cause, there is no appeal to court. The case then 
proceeds to public hearing before an Administrative Law Judge. Under Rule 465.20 (9 N.Y.C.R.R. 

§ 465.20), the Respondent may ask the Commissioner of Human Rights within 60 days of the finding 
of probable cause to review the finding of probable cause. 

WHAT IS A PUBLIC HEARING? 

A public hearing, pursuant to the Human Rights Law, is a trial-like proceeding at which 
relevant evidence is placed in the hearing record. It is a hearing de novo, which means that the 
Commissioner’s final decision on the case is based solely on the content of the hearing record. The 
public hearing is presided over by an Administrative Law Judge, and a verbatim transcript is made of 
the proceedings. 

The hearing may last one or more days, not always consecutive. Parties are notified of all 
hearing sessions in advance, and the case may be adjourned to a later date only for good cause. 

The Complainant can retain private counsel for the hearing, but is not required to do so. If 
Complainant is not represented by private counsel, the Division’s counsel prosecutes the case in 
support of the complaint. Respondent can retain private counsel for the hearing, and, if Respondent is 
a corporation, is required to be represented by legal counsel. Attorneys for the parties or for the 
Division may issue subpoenas for documents and to compel the presence of witnesses. 



INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF THE NYS DIVISION OF HUMAN RIGHTS 

Page 3 

At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 
Law Judge and is sent to the parties for comment, 

A final Order is issued by the Commissioner. The Commissioner either dismisses the 
complaint or finds discrimination. If discrimination is found, Respondent will be ordered to cease and 
desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 
accommodation of disability. The Division may award money damages to Complainant, including 
back pay and compensatory damages for mental pain and suffering, and in the case of housing 
discrimination, punitive damages, attorney’s fees and civil fines and penalties. A Commissioner’s 
Order may be appealed by either party to the State Supreme Court within 60 days. Orders after hearing 
are transferred by the lower court to the Appellate Division for review. 

WHAT IS A COMPLIANCE INVESTIGATION? 

The compliance investigation unit verifies whether the Respondent has complied with the 
provisions of the Commissioner’s Order. If the Respondent has not complied, enforcement 
proceedings in court may be brought by the Division. 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 
individuals filing complaints and from those against whom a complaint has been filed. The 
information is necessary to conduct a proper investigation; failure to provide such information could 
impair the Division’s ability to properly investigate the matter. This information is maintained in a 
computerized Case Management System maintained by the Division’s Director of Information 
Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. 

GENERAL INFORMATION 

For a more detailed explanation of the process, see the Division’s Rules of Practice 
(9 N.Y.C.R.R. § 465) available on our website www.dhr.state.ny.us. If you have any additional 
questions about the process, the investigator assigned to the case will be available to answer most 
questions. , 
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CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


Complaint No: 
M-P-A-11-1024266 


In the Matter of the Complaint of: 

ROY DEN HOLLANDER, 

Complainant, 

- against - 

AMNESIA J.V. LLC, and David "L.N.U.," 

Respondents. 


Verified Complaint 


Roy Den Hollander, complaining of Respondents, alleges as 
follows: 

1. Complainant Roy Den Hollander is 63 years old. His address 
is 545 East 14 th Street, Apt. 10D, New York, New York 10009. 

2. Respondent Amnesia J.V. LLC ("Amnesia") is a place or 
provider of a public accommodation as defined by Section 8-102 
of the Administrative Code of the City of New York. Its address 
is Attn: Legal Department, 609 West 29 th Street, New York, New 
York 10001. 

3. Respondent David "L.N.U," is employed by Respondent Amnesia 
as a Security Guard. His address is c/o Amnesia J.V. LLC, Attn: 
Legal Department, 609 West 29 th Street, New York, New York 10001. 

4. On or about January 9, 2010, at approximately 11:05 PM, 
Complainant and his friend, who is in his 60's, stood on a line 
in front of Respondent Amnesia in order to gain access into its 
nightclub. Complainant and his friend witnessed two individuals 
in front of them, who appeared to be in their 20's and/or 30's, 
approach Respondent David "L.N.U.," who checked their 
identification and then allowed them to enter the club. When 
Complainant and his friend approached Respondent David "L.N.U.," 
Respondent David "L.N.U." told them that they must agree to buy 
a bottle of alcohol for $350 in order to enter the club. 
Complainant and his friend declined and stepped out of the line. 
Complainant and his friend then witnessed another pair of 
individuals, who appeared to be in their 20's and/or 30' s, enter 
the club without having to agree to buy a bottle of alcohol for 
$350. 




5. Complainant charges that Respondents discriminated against 
him based upon his age by subjecting him to disparate treatment 
in the advantages, facilities and privileges of a public 
accommodation, in violation of Section 8-107 of the 
Administrative Code of the City of New York. 


STATE OF NEW YORK ) 


Roy Den Hollander, being duly sworn, deposes and says: that I am 
the complainant herein; I have read (or had read to me) the 
foregoing complaint and know the content thereof; that the same 
is true of my own knowledge except as to the matters therein 
stated on information and belief; and that as to those matters, 
I believe the same to be true. 



'fsign^ure" of Complainant) 


STATE OF NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK ) 


On the AJlr-tcj day of fy&oh-o/’ _ in the year 2010 before 

me, the undersigned personally appeared Roy Den Hollander, 
personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me that 
(s)he executed the same in his/her capacity, and that by his/her 
signature on the instrument, the individual, or the person upon 
behalf of which the individual acted, executed this instrument. 


cL 

7 ^ 

c 

*JU 


dietary Pui^liy 7 

0 

) ' 


LAURA FLYER 

NOTARY PUBLIC, STATE OF NEW YORK 
NO. 02FL8176753 

QUALIFIED IN NEW YORK COUNTY 
COMMISSION EXPIRES NOVEMBER 5,2011 


THE CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


- x 

In The Matter of the Complaint of 

ROY DEN HOLLANDER, 


DETERMINATION AND ORDER 
AFTER REVIEW 


Complainant, 

- against - 

AMNESIA J.V. LLC., and DAVID “L.N.U.”, 

Respondents. 

-x 


Complainant No.: M-P-A-l 1-1024266 
GC No.: 12-901N 


Complainant requests review of the Administrative Closure dismissing the above- 
captioned complaint. 

In considering complainant’s request, I have reviewed the following: the complaint; the 
answer; comments from all parties (if submitted); the Notice of Administrative Closure; and 
complainant’s request for review. 

Upon review of these materials, I hereby affirm the Administrative Closure dismissing 
the complaint. 

Pursuant to Section 8-123(h) of Title 8 of the Administrative Code of the City of New 
York, complainant has thirty (30) days after service of this Order to seek review in the New York 
State Supreme Court. 


Dated: NewY ork, New York 
January ,^2013 


IT IS SO ORDERED 
NEW YORK CITY COMMISSION 
ON HUMAN RIGHTS 





PATRICIA L. GATLING 

Commissioner/Chair 






Roy Den Hollander 
Attorney at Law 
545 East 14 th Street, #10D 
New York, New York 10009 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, New York 10038 

Carlos Velez 

Managing Attorney 

Law Enforcement Bureau 

New York City Commission on Human Rights 

40 Rector Street - 10 th Floor 

New York, New York 10006 





SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER NOTICE OF PETITION 

Petitioner, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


Respondent. 
-X 


PLEASE TAKE NOTICE that upon the verified petition of Roy Den Hollander, sworn to 
on February 5, 2013, and the attached exhibits, petitioner will request this court, at 9:30 AM on 
the 11 th day of March, 2013, at the Courthouse, at 60 Centre Street, New York, N.Y., in the 
Motion Support Courtroom, Room 130, for a judgment, pursuant to the CPLR, granting the 
following relief to the petitioner: (1) reversing the final Determination and Order, dated January 
11, 2013, of the City of New York Commission on Human Rights, (2) finding that the Petitioner 
was unlawfully discriminated against because of his age by AMNESIA J. V. LLC, and David 
“L.N.U.,” and (3) for such other and further relief as this Court may deem just and proper. 


Dated: February 8, 2013 
New York, N.Y. 


Respectfully, 

/S/ 


Roy Den Hollander, Esq. 
Petitioner and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
917-687-0652 
rdhhh@y aho o. com 

To: Respondent 

City of New York Commission on Human Rights 
40 Rector Street, 10 th Floor 
New York, N.Y. 10006 





SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER, VERIFIED PETITION 

Petitioner, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent. 

-X 

TO THE SUPREME COURT OF THE STATE OF NEW YORK, COUNTY OF NEW YORK: 
The verified petition of Roy Den Hollander respectfully shows this Court as follows: 

Parties 

1. Petitioner Roy Den Hollander resides at 545 East 14th Street, Apartment 10D, 
New York, N.Y. 10009. 

2. The Respondent is the City of New York Commission on Human Rights 
(“Commission”) located at 40 Rector Street, 10th Floor, New York, N.Y. 10006. 

Proceedings 

3. The Commission issued a final Detennination and Order After Review (“Final 
Order”) (Ex. A) on January 11, 2013, (served on January 15, 2013, Ex. B) that upheld its July 27, 
2012, Administrative Closure (Ex. C), which dismissed an age-discrimination complaint filed by 
Den Hollander. 

4. The Administrative Closure, titled “Detennination and Order After Investigation” 
found that “[ajfter investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe” that the nightclub Amnesia and its doonnan David “L.N.U.” unlawfully 
discriminated against Den Hollander and a friend of his because of their ages. 





Facts 


5. On Saturday, January 9, 2010, at approximately 11:05 PM, Den Hollander and his 
friend, both older, middle-aged males, stood on a line in front of the nightclub Amnesia in order 
to enter the club, which opened at 11 PM. Two individuals immediately in front of them, who 
appeared to be in their 20s or 30s approached the Amnesia doorman, David “L.N.U.,” who 
checked their identification and then allowed them to enter the club without any further 
requirement. When Den Hollander and his friend approached David “L.N.U.,” he told them they 
must agree to buy a bottle of alcohol for $350 in order to enter the club. Den Hollander and his 
friend declined and were asked to step out of the line, which they did. Den Hollander and his 
friend then witnessed another pair of individuals, who appeared to be in their 20s or 30s, enter 
the club without having to agree to buy a bottle of alcohol for $350. 

6. The following week of January 10, 2010, Den Hollander filed a complaint with 
the New York State Division of Human Rights for what he believed at the time was sex 
discrimination. (Ex. D, State Human Rights Division Complaint). 

7. The State Human Rights Division issued a decision on September 16, 2010, in 

which it concluded that the discrimination against Den Hollander and his friend was not based on 

sex but probably because of their age. (Ex. F. State Determination and Order After Investigation 

at p. 2). The State, however, was powerless to remedy the situation because age discrimination 

in public accommodations is outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority of the patrons of the 
nightclub [Amnesia] appeared to be under the age of 30 years. Respondent [Amnesia] 
asserts that, when the nightclub is crowded, respondent employs an admissions strategy 
to limit the number of individuals, male and female, who do not have the appearance 
respondent desires to maintain the image of the nightclub. A photo on complainant’s 
website suggests that he is significantly older than respondent’s patrons, and age 
discrimination is beyond the jurisdiction of the Division with regards to public 
accommodation.” 
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(Ex. F, State Determination and Order After Investigation at p. 2, second full paragraph). 

8. On receiving the State’s decision, Den Hollander immediately made an October 
15, 2010, appointment with the New York City Commission on Human Rights, which does have 
jurisdiction over age discrimination, in order to initiate the process of filing a complaint against 
Amnesia for age discrimination. 

9. On October 22, 2010, the Commission issued a verified complaint against 
AMNESIA J.V. LLC, and David “L.N.U.” (Ex. E), which the Commission subsequently 
dismissed for lack of probable cause in its Administrative Closure of July 27, 2012. 

Arguments 

The Commission’s finding of “No Probable Cause” was not based on substantial evidence. 

10. The determination of probable cause by the Commission requires “that an 
unlawful discriminatory practice has been . . . committed by a respondent where a reasonable 
person, looking at the evidence as a whole, could reach the conclusion that it is more likely than 
not that the unlawful discriminatory practice was committed.” 47 RCNY § 1-51 (emphasis 
added). 

11. The evidence relied on by the Commission must be “substantial evidence”; 
otherwise, the Commission’s findings will not be conclusive, and this Court may then substitute 
its judgment for that of the Commission. See N.Y.C. Admin. Code §8-123(e); Okoumou v. 
Community Agency for Senior Citizens, Inc., 17 Misc.3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 
N.Y. Misc. LEXIS 6756 *13 (2007). 

12. There are four important requirements concerning “substantial evidence.” 

13. First, substantial evidence does not require a showing of ongoing practices of 
discrimination—evidence of a onetime act is sufficient. Silver Dragon Restaurant v. City 


3 



Commission on Human Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on 
one occasion a black lady was required to pay for food before it was served while others who 
were white were served first and then paid); Joseph v. N.Y. Yankees Partnership, N.Y.L.J., 
October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion a black lady was refused admission 
to the Stadium Club unless she changed attire, which she did, but inside she saw that white ladies 
did not have to wear the same type of attire). 

14. The Commission’s Administrative Closure arbitrarily ratchets up the standard for 
substantial evidence by requiring “discriminatory practices” in the plural, Ex. C at p. uno, or 
continuing discrimination. (The Administrative Closure document of July 27, 2012 has no page 
numbers, so the Petitioner inserted numbers for citation purposes). 

15. Second, for information to be used as evidence requires that: 

[the] [ejssential attributes are relevance and probative nature. Such 
evidence is marked by substance and the ability to inspire confidence. It 
does not arise from bare sunnise, conjecture, speculation or rumor. 

Pace University v. Commission on Human Rights, 611 N.Y.S.2d 835 (A.D. 1 dept 1994), rev’d 

on other grounds, 85 N.Y.2d 125 (1995). 

16. Third, the evidence for establishing facts can only be provided by a person in a 
position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index No. 
478/93 (March 2, 1993). 

17. Fourth, hearsay is treated skeptically, Triborough Bridge and Tunnel Auth. v. 
Simms, OATH Index No. 1303/97 (May 30, 1997), because the person making the original 
statement or writing the document does not present himself for assessment of his demeanor and 
credibility, does not submit to cross examination in which the certainty of his perceptions, his 
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motivations, his biases, the reliability of his memory, and his character may be tested by one 
with a motive to test vigorously. 

18. The Commission instead relies on two Internet blogs as evidence that Amnesia 
not only required the Petitioner and his friend to buy a $350 bottle in order to enter but required 
the younger patrons to buy a bottle as well. (Ex. C, Admin. Closure at p. cuatro). 

19. The problem with the Commission’s reliance is that the blogs are not only 
hearsay, unreliable, unauthenticated, untrustworthy, but they do not even concern the incident 
complained of in the verified complaint. 

20. The Commission did not know whether the two bloggers were who they claimed 
to be, were sober enough that their perceptions and memories were accurate, were actually at 
Amnesia, or whether the first blogger cited was not allowed in without buying a bottle not 
because of her youth but because she was with gray haired ladies or for some other reason. 

21. The second blogger does not even mention bottles, just that younger folk were 
“lining up at the downstairs bar,” which is inside the club. The Commission presents no 
evidence that these clubbers were lining up to buy bottles and its conjecture that they were is 
wrong. People in clubs who buy bottles place their orders while sitting at tables because 
waitresses are the ones who serve the bottles along with cantors of mixer and glasses—customers 
don’t line up at bars for bottles but individual drinks. 

22. Another problem with the Commission’s reliance on the two blogs is that they do 
not concern the events that occurred to Den Hollander and his friend on January 9, 2010, and a 
single instance—that instance—is all that is necessary to find discrimination. Silver Dragon 
Restaurant, N.Y.L.J., March 31, 2004, p. 24, col. 3; Joseph, N.Y.L.J., October 24, 2000, p. 35, 
col. 5. 
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23. The Commission also inappropriately assumed “upon information and belief’ that 
the doorman who required the purchase of a bottle by Den Hollander and his friend was an 
independent contractor. (Ex. C, Admin. Closure at p. uno). 

24. There is no evidence that he was or was not because the Commission never 
interviewed him or requested or subpoenaed any of Amnesia’s records. 

25. Even assuming the doonnan was an independent contractor, Amnesia is still liable 
for the discrimination if (1) the doorman was carrying out his duties when he discriminated, 
which he obviously was, since he decided who entered and who did not, and (2) Amnesia knew 
about it. N.Y.C. Admin. Code §8-107( 13)(c). 

26. Amnesia had to know that the doonnan was discriminating because it admitted to 
the State Human Rights Division, which the Commission quotes, that Amnesia “employs an 
admission strategy to limit the number of individuals . . . who do not have the appearance 
[Amnesia] desires to maintain the image of the nightclub.” (Ex. C, Admin. Closure at p. dos). In 
other words, the back of the bus can hold just so many members of a disfavored group before 
they are no longer admitted even though there is plenty of room in the front of the bus. 

27. The Commission also tries, in this non-Truman era, to pass the buck to Den 
Hollander for the unavailability of what it considers the key evidence from the night in 
question—Amnesia’s video surveillance of the club on the outside. 

28. The Commission blames Den Hollander for the absence of this video because he 
did not file his complaint within 30 days of the incident, which would have prevented the self¬ 
erasing of the video “every 30 days.” (Ex. C, Admin. Closure at p. cuatro). 

29. The City’s Human Rights law requires that any complaint be filed within three 
years of when the discrimination occurred. Alimo v. Off Track Betting Corp., 685 N.Y.S.2d 180 
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(A.D. 1 Dept. 1999). The Commission, however, unilaterally reduced that to 30 days for 
nightclubs or however long a nightclub’s surveillance tape lasts. 

30. In Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 
1997), no adverse inference was drawn because the complainant was responsible for loss of 
interview tapes of witnesses, since the witnesses were still available. 

31. There are three people who know exactly what happened on January 9,2010: Den 
Hollander, his friend, and the doorman. The Commission has Den Hollander’s sworn statement, 
Ex. E, Verified Complaint, but its investigation never bothered to contact Den Hollander’s friend 
and never tracked down the doorman. 

32. All three witnesses to the discrimination in this case were available, but the 
Commission chose to ignore the evidence from two in favor of a non-existent silent video. 

33. Even if the silent video still existed, all it would show is that two young people 
approach the doorman, there’s some discussion and the doorman looks at something they give 
him, which he gives back to them, and they enter the door. Cannot tell whether the doonnan 
required them to buy a bottle and they agreed because there’s no audio. Then Den Hollander and 
his friend approach the doorman, there’s some discussion and the two step out of line. Cannot 
tell whether they were told to step out of line because the doorman required them to buy a bottle 
and they refused because there’s no audio. Finally, two young people approach the doorman, 
there’s some discussion and he looks at something they give him, which he gives back to them, 
and they enter the door. Cannot tell whether the doorman required them to buy a bottle and they 
agreed because the video is still silent. 
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34. For these proceedings, the petitioner includes an affirmation from Den 
Hollander’s friend who was with him on the night in question. (Ex. H, affirmation of attorney 
Robert M. Ginsberg). 

The Commission relied on misrepresentations in finding “No Probable Cause.” 

35. The Commission’s Administrative Closure misrepresents that in the complaint 
filed with the New York State Human Rights Division, Den Hollander “submitted a sworn 
statement that he was denied access to Respondent Amnesia unless he purchased a bottle of 
alcohol, and the reason for the denial was because he was a male.” (Ex. C, Admin. Closure at 
p. dos (emphasis added)). 

36. That is intentionally misleading because the complaint actually states “I believe I 
was discriminated against because of my: sex.” (Ex. D, State Human Rights Division Complaint 
at p. 4 (emphasis added)). 

37. As it turned out, Den Hollander’s belief was wrong, which, as he made clear to 
the Commission on October 15, 2010, he did not realize until the State’s decision on September 
16, 2010, which concluded that age discrimination was probably involved. 

38. If the State Human Rights Division had jurisdiction over age discrimination, Den 
Hollander would have then amended his complaint rather than approaching the Commission. 

39. The Commission, however, unlike any court or other administrative agency, 
requires that once pleadings are submitted, and regardless of jurisdiction, the pleadings are 
written in stone and can never be amended no matter what facts are subsequently revealed. 

40. Such is contrary to the very purpose of courts and administrative agencies 
liberally allowing amendments to complaints in order to further justice. The Commission’s rule 
harkens back to the 19th century when “the pretrial functions of notice-giving, issue formulation, 
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and fact revelation were performed primarily, and inadequately, by the pleadings,” Hickman v. 
Taylor, 329 U.S. 495, 500 (1947), and “pleading was a game of skill in which one misstep by 
counsel may be decisive to the outcome,” Conley v. Gibson, 355 U.S. 41, 48 (1957). 

41. In another misrepresentation used to discredit the State Human Rights Division’s 
finding of probable age discrimination, the Commission falsely says that the State’s investigation 
was limited to “observation[s] on the patrons who were actually inside the club, and not those 
who were waiting outside [on] the club’s line and denied entrance.” (Ex. C, Admin. Closure at p. 
dos). The State, however, specifically states that its investigation included observing the people 
in line as well as inside the club. (Ex. F, State Determination and Order After Investigation at p. 
2 ). 

42. By ignoring the State Human Rights Division’s actual words, the Commission is 
able to wrongly conclude that “Because [Den Hollander’s] allegations specifically refer to those 
waiting on line, the [State’s] observations of the customers inside the club have relatively little 
weight.” (Ex. C, Admin. Closure at p. dos). 

43. The Commission also misrepresented that N.Y. Executive Law §279(9) prevents 
the filing of a complaint with the Commission when a prior discrimination complaint was filed 
with the State Human Rights Division and was dismissed for lack of the State’s jurisdiction. 

(Ex, C, Admin. Closure at p. tres). 

44. N.Y. Executive Law §279(9) states that a person alleging discrimination has the 
choice of either going to court or filing a complaint with a human rights agency, but not both. 

45. Den Hollander never involved the courts with this discrimination prior to the 
filing of this Special Proceeding. 
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46. The Commission finally misrepresents the legal meaning of the word “grievance” 
by concluding that it means the “fact situation” in which rights are violated rather than the actual 
violation of a right. 

47. The Commission makes this misrepresentation so that it can conclude that 
because Den Hollander filed a complaint with the State Human Rights Division concerning the 
fact situation that occurred at Amnesia, he cannot file a complaint concerning the same fact 
situation with the Commission, even though the complaints allege violations that impact 
different rights—one for sex discrimination and the other for age discrimination. 

48. The Commission’s misrepresentation allows it to wrongly rely on N.Y.C. Admin. 
Code §8-109(f)(iii), which states that after the State Human Rights Division makes a decision on 
a “grievance,” the Commission cannot make a decision on the “same grievance.” (Ex, C, Admin. 
Closure at p. tres). 

49. The legal question then is what does “grievance” mean? 

50. The City’s Human Rights Law states that “[a]ny person aggrieved by an unlawful 
discriminatory practice” can file a complaint, N.Y.C. Admin. Code §8-109(a)(emphasis added), 
and that an unlawful discriminatory practice means subjecting a person to different treatment that 
denies him the advantages, privileges, and facilities of a public accommodation because of his 
“race, creed, color, national origin, age, gender, disability, marital status, partnership status, 
sexual orientation or alienage or citizenship status . . . ,” N.Y.C. Admin. Code §8- 
107(4)(a)(emphasis added). 

51. The disjunctive “or” means that discriminating against a person for say 
“alienage,” is one unlawful discriminatory practice and discriminating against a person for say 
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“color” is another separate unlawful discriminatory practice, which indicates that each unlawful 
discriminatory practice gives rise to a separate grievance. 

52. According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or 
wrong that gives ground for a complaint.” Without the violation of a right, there is no wrong and 
no complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. 

53. The U.S. Supreme Court has ruled that “[a] cause of action does not consist of 
facts, but of the unlawful violation of a right which the facts show.” Baltimore S.S. Co. v. 
Phillips, 274 U.S. 316, 321 (1927). When the “violations of two individual rights have 
occurred,” even though “both violations spring from a common fact, a single occurrence” there 
are two injuries, not one. Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 
(S.D.N.Y. 1969). 

54. Were the Commission’s definition of “grievance” to be upheld, it would create 
traps in the law leaving a person discriminated against without a City or State remedy: 

a. A person complains to the State Human Rights Division about discrimination 
by a public accommodation because of race, creed, color, national origin, sex, 
disability, marital status, sexual orientation, or military status, but the State 
dismisses the complaint because it finds the discrimination was based on age, 
partnership status, alienage, or citizenship and the State has no jurisdiction 
over those practices. N.Y. Exec. Law §296(2)(a); or 

b. A person complains to the Commission about discrimination by a public 
accommodation because of race, creed, color, national origin, age, sex, 
disability, marital status, partnership status, sexual orientation, alienage, or 
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citizenship, but the Commission dismisses the complaint because it finds the 
discrimination was based on military status and the Commission has no 
jurisdiction over that. N.Y.C. Admin. Code 8-107(4). 

55. By creating such traps, the Commission’s definition of “grievance” actually 
eliminates in certain circumstances the legislative intent of providing a remedy for 
discrimination. 

56. Under the law, and not the Commission’s re-writing of it, when Amnesia refused 
to let Den Hollander and his friend enter the club unless they paid $350 for a bottle, that 
occurrence gave rise to two potential injuries, injustices, or wrongs: unlawful sex and unlawful 
age discrimination. The State Human Rights Division made a final determination only on the 
sex discrimination grievance, which left the age discrimination grievance undecided. 

The Commission conducted an abbreviated and one sided investigation. 

57. While “[t]he Commission has broad discretion in detennining the method to be 
employed in investigating a claim, its determination will be overturned when the record 
demonstrates that its investigation was abbreviated or one sided.” See Okoumou v. Community 
Agency for Senior Citizens, Inc., 17 Misc. 3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 N.Y. Misc. 
LEXIS 6756 *13 (2007). 

58. The Commission conducted an abbreviated and one sided investigation, which 
violated its own rule requiring an accurate and thorough fact-finding, 47 RCNY § 1-31, by: 

a. Ignoring that one act of discrimination violates the human rights law; 

b. Failing to interview two of the three persons who were in a position to know 
what actually occurred; 

c. Relying on unreliable, irrelevant Internet blogs; 
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d. Speculating that the Amnesia doorman was not an employee; 

e. Blaming Den Hollander for the absence of a video tape that lacked probative 
value because it had no audio; 

f. Misrepresenting what Den Hollander knew and when he knew it; 

g. Misrepresenting the State Human Rights Division’s findings; and 

h. Misrepresenting City, State and the common law. 

59. Lastly, Den Hollander, in his August 17, 2012, application for review of the 
Administrative Closure to the Commission, requested that in accordance with 47 RCNY §1-34, 
he be allowed to examine the factual documentation in the Commission’s investigatory file. The 
Commission did not respond to that request. 

60. So, on January 20, 2013, he repeated the request in a letter to the Commission, 

Ex. G, to which the Commission responded on January 25, 2013, stating that once it “prepared 
the file,” it would contact him “to arrange a mutually convenient time” for the examination, Ex. 

I. 


61. Given the short time frame in which these Special Proceeding papers have to be 
filed—30 days—the examination may take place in time for Den Hollander’s Reply. 

WHEREFORE, the Petitioner requests that this Court reverse the final Detennination 
and Order, dated January 11, 2013, by the Respondent, find that the Petitioner was unlawfully 
discriminated against because of his age by AMNESIA J.V. LLC, and DAVID “L.N.U.,” and for 
such other and further relief as this Court may deem just and proper. 


State of New York ) 

) ss: 

County of New York ) 


VERIFICATION 
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Roy Den Hollander, being duly sworn, deposes and says that I am the petitioner in this 
proceeding, have written the foregoing petition and know the contents of, which are true to my 
knowledge, and to those matters that I believe to be true. 

Sworn to before me on 

5 th day of February 2013 /S/ 


/S/ 


Notary Public Roy Den Hollander 

Petitioner and attorney 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687 0652 
rdhhh@y aho o. com 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 


ROY DEN HOLLANDER 


Petitioner, 

-against- 


SUPPLEMENT TO PETITION 


THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


Respondent. 
-X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, being duly sworn, depose and say: 

1. This verified supplement is submitted to add a Fourteenth Amendment procedural 
due process claim in the special proceeding brought against the City of New York’s Commission 
on Human Rights (“City HR”), which proceeding requests the reversal of a decision by the City 
HR that found no probable cause for the Petitioner Den Hollander being discriminated against 
because of his age by the nightclub Amnesia. 

2. A Fourteenth Amendment procedural due process claim requires a two-part 
inquiry to “determine whether [plaintiff] was deprived of a protected interest, and, if so, what 
process was his due.” Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982). 

3. Den Hollander has a property interest in his discrimination claim against Amnesia 
because it stems from a violation of unlawful discriminatory practices under the New York City 
Human Rights Law, N.Y.C. Admin. Code § 8-107(4). Rosu v. The City of New York, 2012 U.S. 


Dist. Lexis 178875 * 9, Case No. 11 Civ. 5437. 





4. 


City HR investigation procedures are sufficient to satisfy procedural due 


process—so long as the procedures are followed. 

5. The City HR’s procedure for investigating a complaint is that “After a complaint 
has been filed, a neutral fact-finder, the investigator or attorney, will interview the parties and 
witnesses, review the respondent’s answer and supporting documentation, issue interrogatories 
and document requests, and conduct field visits and tests where appropriate. At the conclusion 
of the investigation, the Commission makes a detennination of ‘probable cause’ or ‘no probable 
cause. Where there is insufficient evidence to establish that discrimination occurred, the 
Commission will issue a ‘no probable cause’ detennination and the case will be dismissed. If the 
case receives a ‘probable cause’ detennination, it will be prosecuted.” City HR website, 
Processing the Complaint, http://www.nyc.gov/html/cchr/html/processing.html. 

6. “[N]ot properly conducting an investigation in accordance with the [City HR’s] 
procedures would mean that Defendants did not afford sufficient process . . . .” Ruso at 14. 

7. In response to a Freedom of Information Law request, Den Hollander examined 
Velez’s investigation file, which was 98% complete except for attorney work product and 
privileged documents. (As of the date of this Supplement, the pertinent documents are being 
copied by the City HR and Den Hollander has not received any of them). 

8. Velez did not interview witnesses—there were no notes of witness interviews in 
his investigation file, he did not issue interrogatories—there were no interrogatories or answers 
in the file, and he did not obtain authenticated documents relevant to the alleged age- 
discrimination by Amnesia. 
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9. 


There were no telephones logs in Velez’s investigation file indicating he failed to 


even contact potential witnesses, such as Den Hollander’s attorney friend who witnessed the 
discrimination or Amnesia’s doorman who refused to allow them admission. 

10. The investigation file also shows that Velez failed to interview persons familiar 
with Amnesia’s admission policy. 

11. There were letters from Velez to Amnesia and its doonnan that included Den 
Hollander’s age-discrimination complaint, but those letters were returned as undeliverable to 
Velez. 

12. There is no indication that Velez then had the letters personally served. 

13. There were no letters or emails to Den Hollander’s attorney friend who witnessed 
the discrimination. 

14. There were no emails to any officials at Amnesia or the doonnan. 

15. There is no indication that Velez contacted anyone at Amnesia to detennine what 
happened the night of the discrimination or what Amnesia’s policies were in admitting persons. 

16. Velez did make a Freedom of Information Law request for a copy of the New 
York State Division of Human Rights investigation, but the copy, if ever received, was not in the 
file. 

17. So no interviews with eye-witnesses or Amnesia officials, no interrogatories of 
anybody, and no requests for documents other than the State’s Division of Human Rights 
investigation, which was apparently never received. 

18. Velez—a la Inspector Clouseau—ferreted out irrelevant, untrustworthy, and 
hearsay bits of information on the Internet that comprised the bulk of his investigation into the 
facts. 
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19. Displayed in a prominent position in Velez’s investigation file was an Internet 
article titled “NYC Attorney Out To Reclaim Ex-Wife From Feminism’s Clutches, Get Faid 
Easier,” written by some unknown person using the pseudonym “Jezebel,” whom Velez never 
interviewed, and who resorts to naming-calling as a substitute for logical argument. 

20. Velez also relied for his so-called facts on “Yelp.com” blogs concerning Amnesia 
of which only one came close to being relevant. That blog from an unknown person using the 
moniker Kelly R. Paris France stated that she entered Amnesia around the same time, on the 
same night as Den Hollander and his friend were required to buy a bottle for entry. The blogger 
says that “It wasn’t crowded inside!” Next to the blog printout is handwritten, “Same date & 
time cs Mr. Hollander.” Presumably, the writing is Velez’s. 

21. Velez ignored the Kelly R. Paris France blog apparently because it refuted a 
finding he relied on from the State Division of Human Rights Determination and Order that 
infers one reason Amnesia did not discriminate based on age was that the club was crowded and 
room at a premium, so the requirement for Den Hollander and his friend to purchase a bottle was 
justified. Velez’s Order at Dos, quoting the State’s Determination and Order, states “[Amnesia] 
asserts that when the nightclub is crowded, [Amnesia] employs an admissions strategy to limit 
the number of individuals, male and female, who do not have the appearance [Amnesia] desires 
to maintain the image of the nightclub.” 

22. Velez, however, did not ignore two other blogs also from “Yelp.com” that he 
prevaricated and stretched into supporting his Order. 

23. Velez used a blog from “Tasty 1027,” as evidence that Amnesia required both 
older and younger patrons to buy a bottle for admission. Velez wrote, “an alleged patron of 
[Amnesia], whom based on her posted picture appears to be in her 20’s or 30’s, expressed her 
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frustration on yelp.com about the difficulty in gaining entry into the club, stating . of course 
the only way to get in was if we bought bottles.” (Velez Order at Cuarto, Ex. C of the Verified 
Petition). 

24. What Velez intentionally left out of Tasty’s blog was that “[I]n the end my party 
of 12 made it in . . . .” This may indicate that her party entered without buying a bottle, or 
maybe there were older folks in her party and they had to buy a bottle, or maybe everyone was in 
her age group and they still had to buy a bottle. We don’t know because Velez never contacted 
her. Further, all nightclubs are reluctant to allow such large parties in unless they have 
reservations. So, if Tasty’s party bought a bottle, the reason may just have been because of the 
size of her party and they had no reservations. Once again, we do not know because Velez never 
determined whether Amnesia requires large groups to buy a bottle. 

25. The second “Yelp.com” blogger, “Maria W. NY,” said that “Different groups 
were dancing and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s.” This blogger, 
however, makes no mention of her or anyone in those age groups having to purchase a bottle to 
gain admission. 

26. Another problem with Velez’s reliance on the unknown and un-interviewed 
persons Tasty and Maria is that neither entered Amnesia on the night that Den Hollander and his 
friend were discriminated against. 

/S/ 

Roy Den Hollander 

Sworn to before me on the 
28th day of February 2013 

/S/ 

Notary Public 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER 

Petitioner, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent. 

-X 

ADDENDUM OF EXHIBITS TO THE SUPPLEMENTAL PETITION 

A Supplement to the Verified Petition was served on February 28, 2013, and filed on 
March 1, 2013. The Supplement added news facts that came to light after the filing of the 
Verified Petition on February 8, 2013 and a new cause of action based on those facts. 

The new facts resulted from the Plaintiffs examination of the Defendant Commission on 
Human Rights’ investigation file, which occurred on February 21, 2013. 

At that examination, the Plaintiff requested copies of various documents all of which 
were received by March 13, 2013, which was after the service and filing of the Supplemental 
Petition in accordance with CPLR 3025(a). 

Of those documents, the following are submitted as exhibits that support various 
allegations in the Supplemental Petition: 

Ex. A, Article by Jezebel “NYC Attorney Out To Reclaim Ex-Wife From Feminism’s 
Clutches, Get Laid Easier,” f 19; 

Ex. B, Yelp blogger Elite 10 (Kelly R. Paris, France), relates to 20, 21; 

Ex. C, Yelp blogger Tasty 1027, relates to 23, 24, 26; 

Ex. D, Yelp blogger Maria W. NY, relates to 25, 26. 





/s/ 


Roy Den Hollander 
Petitioner and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
917-687-0652 
rdhhh@y aho o. com 


Sworn to before me on the 
14th day of March 2013 

/S/ 


Notary Public 
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ROY DEN HOLLANDER 

NYC Attorney Out To 
Reclaim His Ex Wife 
From Feminism’s 
Clutches, Get Laid 
Easier 


BY MEGAN CARPENTIER 
5hare 

Like is 


AUG 18. 2008 5:00 PM 
27,8 1 . > 1 


GETOURTOP STORIES 
FOLLOW JEZEBEL 


Ljj^ 135973 likes. Sign Up to see what your 
friends like. 

About eight years ago, Roy Den Hollander was 

, NYC Attorney Out To Reclaim His Ex Wife 

living the high life. He d just returned to New York From Feminism's Clutches, Get Laid Easier 

from a decade working in Russia with a pretty, 

young, docile Russian bride in tow and was set to 

live the high life. Then he found out what all his j 

friends and acquaintances in Russia knew but 

hadn't told him (and I know, because I called some 

of them and asked): that she'd married him for her I 

green card and his money and set on about 

divorcing him. He admits that he's still bitter 

[quelle surprise], which is why he spends all his 

time these days filing "antifeminist" lawsuits, to try 

to rid the world of feminism so that in twenty years 

he can marry a wife untainted by some foolish idea _ _ _ _ 

that she is his intellectual equal or better and so that, in the mean time, he can get laid more 
cheaply. Yeah, he's the same guy that filed lawsuits against bars and clubs that have "Ladies 
Nights." Oh, brother.At least Hollander admitted to the New Yorker that he's got better luck 
with women when he can talk to them rather then when they get a look at his mug — though lie 
refused to cop to his age, his resumd suggests he turned 50 since his divorce. He says, post¬ 
divorce, "I tend to be attracted to black and Latin chicks, and Asian chicks,” so all you ladies of 
color out there, he likes to hang out at the Copa and salsa dance, which I'm sure he's, like, totally 
good at. But to today's tall tale of woe from the man that feminists forgot — or tried to, anyway. 
He looks like that creepy guy that used to go to the 19+ clubs in college and stare at all the girls 
who wouldn’t fuck him. But, obviously, that's not his fault for being a creepy bastard trying too 
recapture his lost youth by boning drunk chicks half his age, it’s Feminism's fault for convincing 
drunk chicks half his age that they could do better. Way better. And where docs feminism 
inculcate women to eschew boning creepy old dudes that will divorce you in 10 years for the 
younger model because there will always be a younger model? Why, Columbia University, where 
Roy Den did his M.B.A. Ifyou can’t get laid at Columbia as a 40 year old assholc-y MBA student, 
really, it’s the fault of the goddamned Women's Studies Department. So he's suing them for 
"using government aid to preach a 'religionist belief system called feminism.'" Feminism, as we 
all know, teaches us to hate Men, "spreading prejudice and fostering animosity and distrust 
toward men with the result of the wholesale violation of men's rights due to ignorance, 
falsehoods and malice." Also, it "demonizes men and exalts women in order to justify 
discrimination against men based on collective guilt." Thus, since Feminism is a religion 
dedicated to violating the God-given rights of men, Columbia's program violates the Constitution 
of the United States and must die a litigious death. Look, I took a women's study class in college, 
with a woman who considered herself a prominent first-wave feminist. If there was any class 
that taught me to dislike and take with a grain of salt any first-waver who said she was out there 
to help me, it was that class with that arrogant, undermining, fake-nice woman who gave me the 
lowest grade in the class (despite the highest marks throughout) for daring to disagree with her 
policy prescriptions and political philosophy during class discussion. I got my feminism from my 
dad, jerk-face, who taught me that I am any man's equal and many men's better and that I don’t 
have to and never should kowtow to a man for anything, including sex, money, love or support. 
So, look, I would almost feel bad for you that your ex-wife conned you into marrying her so she 
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could get her green card, but you're such a jerk I kind of don't. But your friends in Russia said 
that if you're so damned desperate to get back to a society in which women are considered 2nd- 
class citizens and the "rights" of men are respected by the courts over the rights of women 
(especially in cases of date rape, which you so lovingly advocate in your Neto Yorker profile as 
the way things ought to be), you can always go back to Russia. I'm sure we'd even take up a 
collection to help buy you a plane ticket. Roy Den Hollander's Resume [Roydenhollander.com] 
Lawyer Files Antifeminist Suit Against Columbia [NYTimes] Hey La-a-a-dies [New Yorker] 

Contort Meiion Corpentier: EMAIL THE AUTHOR COMMENT 


RFIATED stories 

■ Court Rides Ladies' Nights To Be Acceptable, Of Course 

■ Free Drinks And Ladies' Night: Is The Whole Thing Sexist? 


DISCUSSION THREADS FEATURED All START A NEW THREAD 

SHOWEARLIER DISCUSSIONS 

out _ 

JEZEBEL Iuavi-hkk 



Tames 

ious 


Acts as 
len 


■er of 
lein 


fflKgr Laughs 
Uncomfortably as Woman 
Interrupts Press Conference to Call Him a Racist 



nough 

nough 



BREAKING 

Jessica Simpson s Epic Pregnancy 
Comes to an End 


am 


1 



Evangelista' s $^6k Child 
Support Lawsuit Is Going To Court 




irimiK Casp of Whv We Give n 


GDIAAP 


Page 3 of 4 


httre 


:-attomey-out-to-reclaim-his-ex-wife-from-feminisms-clutch... 5/1/2012 







Exhibit B 



\ 

Ampesia NYC - Midtown West ( mhattan, NY 


Page 5 of 8 


actually think you are going inside the Quo/Retox/Mist club space. Even when you enter, you feel 
like you're inside Quo, but Quo it is not. 

Thursday night they had great DJs out playing, so the music was on point. The space is really nice. 
You walk in and there's tables rite from the start, but don't fret dancers, there’s PLENTY of dance 
space to go around. There are 2 bars but Thursday night it only really needed 1, it wasnt very 
pakked, which was nice. 

There's an upstairs section, VIP i would guess, with extra tables (that are quite comfortable). The 
decor is like a low lite blue, with these really cool lights up at the ceiling that lite up every so often 
in different colors of a rainbow. It has a warehouse feel to it, and it's big, but not Mansion sized. 

Not to mention, there's dancers, but not your usual gogo dancers (like at Quo)...the dancers here 
dance on silks!!! Swinging bakk and forth 30 feet above the ground...pretty impressive i must say... 

I was at a table up in the bakk, so I'm not very sure as to how much everything costs, but my 
guess would be basic club price...so i would say medium to pricey...A problem I had with the club 
however, is the location...it is WAYYYYYY west, almost in the water by the time you reach the 
venue, but if you don't mind to walk, it's a great place to party!!! See you there! 


Was this review ...? Useful (3) Funny (1) Cool 



Maria T. 

New York, NY 


2 / 10/2010 

I feel like this is one of the clubs that is really easy to get in to... 

Maybe I'm being bias, but I have only been here once- their grand opening. Interior design was 
okay- its huuge! Exposed brick wall, and the girls swinging from fabric is a nice touch. 


The crowd- again, anyone can get in kind of club..so enough said. 


Music was slow when it first started, but it slowly picked up. 


Overall I would say go to just say you've tried it out, but not something I would make a regular 
spot. 


Was this review ...? Useful (3) Funny Cool 



Kelly R 

Paris 

France 





f > O 1/17/2010 1 photo 

I went there on Saturday, January 9th at 10:45. We were on a promoter's list, but they would not 
let us skip the line. The line was NOT MOVING. Finally, the promoter got there right before 11, and 
then they let him bring in like 20 people at once, including us. It wasn't even crowded inside! They 
were just making people stand outside to make it look like a cool club. I don't appreciate bullshit 
like that. About an hour later, the club was as full as it would get for the night, but it was a 
comfortable amount of people. I did get jostled every few minutes, but it's not a total nightmare like 
■i can get at other clubs. 

The DJ was GREAT. Loved it. Danced all night long. The bathroom sinks are really cool. 

I had bottle service at the promoter's table, so I can't speak for the skill of the bartenders. Also,! 
don't know how much anything cost. Oh, but the guys who were with us had to pay $20 cover. 


;!iiv//www vein r.nm/lw/amnesia-nvc.-manhattan 
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When we came in, I was like, "What? Why are there sheets hanging from the ceiling? What ugly 
and awkward decorations." BUT they were for these ladies wearing vintagey-looking lingerie who 
climbed up and did Cirque de Soleil type stuff! Swinging around and spinning and twisting, all 
above the main floor of the club, with people dancing below them. It was pretty cool. They did it 
once around maybe 11:30 and then again maybe at around 1am. Definitely unique! Way better 
than just having girls in skanky outfits dancing on platforms. 


/ 0 

_ 1 . 

Joe R. 

New York, NY 


Was this review ...? Useful (6) Funny (3) Cool 
7/13/2010 , 

What a terrible place, extremely expensive for what it is, the crow is sketchy, the bouncers are 
despicable, there was only one good/friendly bartender.... 

I will never go there again. Don't waste your time/money, there are so many other places to go 
instead of this, don't bother. 


0 

__ 2 

L W. 

New York, NY 


Was this review ...? useful Funny Cool 

i 4 7/8/2010 

If you're looking for your typical situation in the nightlife at certain clubs where you'll encounter a 
great deal such as the pull of (NO COVER CHARGE ALL NIGHT or UNTIL 12 if you RSVP) then 
are asked to pay $20- $40 since "there is no list" after being forced to wait outside of the door for 2 
hours...Amnesia is that place! 

If it wasn't for running into someone who had a connection, we would have continued walking 
away trying to "forget" that night. 

Once inside, we actually had fun. The place looks nice and all and the dj that night was good, but 
with the "bait and switch" methods that a lot of these clubs use, it reminded me of why I stopped 
going to clubs in the first place. 

It's unfortunate what people feel they need to do to other people to feel they have power and to 
take people's money unfairly. DUH, it's called, get everybody in so they can buy drinks! That still 
means more revenue. Don't piss off the consumer. The consumer is the only reason why you'd 
exist. Ugh. 

Despite this huge TYPICAL flaw in the nightlife scene, I had a much needed fun night out with the 
ladies. 


Was this review ...? Useful Funny (1) Cool 



Amy U. 

MY 


12/12/2009 1 photo 

This club caters to everyone...singles, couple, groups....all types of music. The club is huge you 
won't be shoulder to shoulder like othe places.. You never know what performers they have... 
World renowned Dj 

Check it out you won't be disappointed..,, 


Was this review ...? Useful Funny Cool 


5/22/2010 
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. u says: (04.30.2010) 

choose scene 

This is the worst false advertisement I have ever seen. DJ Clue never 
came and they should called it Latin thursdays at amnesia. WTF 

If you are non Latin looking they wil not let you in. 


TODAY’S 




. says: (04.25.2010) 

Beware of RSVP’s !! 

I made & confirmed reservations for my bday this past wknd & they 
basically had no clue about what was going on. first they said u couldn't 
get in unless u were on a list which i was except to them it wasn't valid 
even w showing them my confirmation which i got off their website, they 
were comdete Dricks about the whole thina & of course onlv wav to aet 
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in was if we bought bottles, go figure !! 

in the end my party of 12 made it in but after the hassle they gave me & 
my friends at the door quite frankly i wouldn't bother to go back, there are 
plenty of places to party in nyc u don't need to go somewhere & be 
treated like a jerk for no reason. 


i'.n c ..1 says: (04.25.2010) 

DO NOT GO TO THIS CLUB!!!! 

i rsvp to attend this club & when me & my friend get there the bouncer 
asked if i was on the guestlist i said "yes" & the name of it... this prick say 
"NO I CANT LET YOU IN” not your not on the guestlist or you have to 
pay to come in... f was completely offended & outraged because the only 
reason i think he didnt let us in was because of our skin color racist 
bastard! Because i'm not white & have blonde hair & 120lbs therfore i 
would NOT recommend this anyone & I hope the police shut the club 
down! 
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upset with them. We ended up breezing through right after she came out, because I'm pretty sure 
they didn’t want to upset her (Holly's currently one of the models on Project Runway this season, 
so her "it" factor is pretty high right now). 

Holly's party made up a majority of the people there -- so it was basically models. The rest of the 
crowd was pretty weird, but I don't know how it is on a normal night. 

The venue is a really cool space. Very open and clubby, lots of mood lighting, and there are silks 
hanging from the ceiling, where acrobats perform a couple of times later in the night. There are 
three tiers - the open main floor with some lounge couches and a couple of small tables in the 
middle, and a long bar area on the left; the second tier has more tables and a semi-circular dance 
floor; the top tier is VIP and has exclusive tables. This place has potential to become a real 
hotspot, especially since it's in the meatpacking district, steps from cielo and kiss & fly. However, if 
the rest of the crowd was what I saw, I wouldn't return. 


Was this review ...? Useful (3) Funny (2) Cool (1) 



12/11/2009 

Put your party pants on and get ready! Last night was the opening for the Thursday party at 
Manhattan's newest big danceclub, Amnesia. 


No relation to Amnesia Ibiza, this venue resides in the space formally held by Sol. A tri-level club, 
there is a bar on the main floor and another on the third floor, (wo)manned by beautiful staff. 
Upstairs is the roped off VIP section, with comfy stuffed chairs and couches with a few tables 
interspersed. It's a crows nest view that takes up one side of the club and makes for a good people 
watching perch if you don't find the company you're with interesting enough. 


Most people were standing rather than sitting in the VIP section, mixing together and making new 
friends, well lubricated by the flowing cocktails. The main floor was busy, more seating found there 
with benches that face each other and short knee high tables in between. Different groups were 
dancing and lining up at the downstairs bar, people in their 20's, 30’s, 40’s. Interesting and eclectic 
crowd, let's see if it stays that way without the bs model and bottle service parties that used to be 
the tired old Sol formula. 



DJ Vice on the decks, spinning in a booth above, looking down onto second level center stage 
opposite the upstairs VIP area. The crowd was filling up the dance areas with their drinks in hand 
compliments of Belvedere Vodka. The music was pounding and there were a lot of happy friendly 
people celebrating the season and the new space. 

This looks to be the beginnings of a hot Thursday night party. In these days when more places are 
closing than opening, it's very good to have a new venue to club in the city. 

Was this review ...? Useful (5) Funny Cool (2) 

2/10/2010 

(Written on 1/27/10, then posted in the wrong section!) 

So I went here last Thursday and it was a great night out... 

from the outset, I thought i was at Quo tho! It’s weird because at the entrance of it, you 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

---x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


VERIFIED ANSWER 


Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 


x 


Respondent City of New York Commission on Human Rights (the 
“Commission”) by its attorney, Michael A. Cardozo, Corporation Counsel of the City of New 
York, respectfully answers the verified petition (the “Petition”) and supplement to the petition 
(the “Supplemental Petition”) of petitioner Roy Den Hollander (“Petitioner”) as follows: 

ANSWER TO PETITION 

1. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 1 of the Petition. 

2. Admits that the Commission is named as a respondent in this special 
proceeding and is located at 40 Rector Street, 10th Floor, New York, New York 10006. 

3. Admits that the Commission issued a Determination and Order After 
Review (the “Order After Review”) on January 11, 2013, which was served on January 15, 2013, 
upholding the Commission’s July 27, 2012 Determination and Order After Investigation (the 
“Order After Investigation”), which dismissed Petitioner’s complaint alleging age 
discrimination. Denies the remaining allegations in paragraph 3 of the Petition. 





4. States that the Commission’s Order After Investigation speaks for itself, 
and denies the remaining allegations in paragraph 4 of the Petition. 

5. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 5 of the Petition, and states that the relevant facts are set forth in 
the record before the Commission on which the Commission based its determination. 

6. Admits that on or about January 13, 2010, Petitioner filed a discrimination 
complaint with the New York State Division of Human Rights (the “State DHR”). Denies 
knowledge or information sufficient to form a belief as to the truth of the remaining allegations 
in paragraph 6 of the Petition, and states that the relevant facts are set forth in the record before 
the Commission on which the Commission based its determination. 

7. Admits that on or about September 16, 2010, the State DHR issued a 
decision dismissing Petitioner’s discrimination complaint. Denies knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations in paragraph 7 of the 
Petition, states that the State DHR’s decision speaks for itself, and further states that the relevant 
facts are set forth in the record before the Commission on which the Commission based its 
determination. 

8. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 8 of the Petition, and states that the relevant facts are set forth in 
the record before the Commission on which the Commission based its determination. 

9. Admits that Petitioner filed a verified complaint with the Commission on 
October 22, 2010 against Amnesia J.V. LLC and David “L.N.U.,” and that the Commission 
issued a decision dismissing the complaint on July 27, 2012. Denies the remaining allegations in 
paragraph 9 of the Petition, states that the complaint and the Commission’s decision speak for 
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themselves, and further states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

10. Paragraphs 10 through 17 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 10 through 17 of the Petition. 

11. Paragraphs 18 through 25 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 18 through 25 of the Petition, states that the 
Commission’s Order After Investigation speaks for itself, and further states that the relevant facts 
are set forth in the record before the Commission on which the Commission based its 
determination. 

12. Paragraph 26 of the Petition contains legal conclusions, legal arguments, 
and characterizations to which no response is required. To the extent a response is required, 
denies the allegations in paragraph 26 of the Petition, states that State DHR’s decision and the 
Commission’s Order After Investigation speak for themselves, and further states that the relevant 
facts are set forth in the record before the Commission on which the Commission based its 
determination. 

13. Paragraphs 27 through 30 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 27 through 30 of the Petition, states that the 
Commission’s Order After Investigation speaks for itself, and further states that the relevant facts 
are set forth in the record before the Commission on which the Commission based its 
determination. 
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14. Paragraphs 31 through 33 of the Petition contain legal conclusions and 
characterizations to which no response is required. To the extent a response is required, denies 
the allegations in paragraphs 31 through 33 of the Petition, and states that the relevant facts are 
set forth in the record before the Commission on which the Commission based its determination. 

15. Admits that the Petition attaches as an exhibit an affirmation of Robert M. 
Ginsberg. Denies knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations in paragraph 34 of the Petition, and states that the relevant facts are set 
forth in the record before the Commission on which the Commission based its determination. 

16. Paragraphs 35 through 40 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 35 through 40 of the Petition, states that the 
complaint before the State DHR and the Commission’s Order After Investigation speak for 
themselves, and further states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

17. Paragraphs 41 through 42 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 41 through 42 of the Petition, states that the State 
DHR decision and the Commission’s Order After Investigation speak for themselves, and further 
states that the relevant facts are set forth in the record before the Commission on which the 
Commission based its determination. 

18. Paragraphs 43 through 58 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 43 through 58 of the Petition. 
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19. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 59 of the Petition, and states that Petitioner’s application for 
review of the Commission’s Order After Investigation speaks for itself. 

20. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 60 of the Petition, and states that Petitioner’s correspondence 
with the Commission speaks for itself. 

21. Paragraph 61 of the Petition contains legal conclusions, characterizations, 
and statements to which no response is required. To the extent a response is required, denies 
knowledge or information sufficient to form a belief as to the truth of the allegations in 
paragraph 61 of the Petition. 

22. Denies that Petitioner is entitled to any of the relief requested in the 
“Wherefore” clause or elsewhere in the Petition. 

23. Denies any allegation or inference not specifically admitted herein. 

ANSWER TO SUPPLEMENTAL PETITION 

24. Paragraphs 1 through 4 of the Supplemental Petition contain legal 
conclusions, legal arguments, characterizations, and statements to which no response is 
required. To the extent a response is required, denies the allegations in paragraphs 1 through 4 
of the Supplemental Petition. 

25. Paragraph 5 of the Supplemental Petition contains legal conclusions, 
characterizations, and statements to which no response is required. To the extent a response is 
required, denies the allegations in paragraph 5 of the Supplemental Petition, and states that the 
Commission’s website speaks for itself. 
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26. Paragraph 6 of the Supplemental Petition contains legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraph 6 of the Supplemental Petition. 

27. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 7 of the Supplemental Petition. 

28. Paragraphs 8 through 26 of the Supplemental Petition contain legal 
conclusions, legal arguments, and characterizations to which no response is required. To the 
extent a response is required, denies the allegations in paragraphs 8 through 26 of the 
Supplemental Petition, and states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

29. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in the Addendum of Exhibits to the Supplemental Petition. 

FIRST AFFIRMATIVE DEFENSE 

The Petition and Supplemental Petition fail to state a cause of action. 

SECOND AFFIRMATIVE DEFENSE 

The Order After Investigation, which dismissed Petitioner’s complaint before the 
Commission and which was affirmed in the Order After Review, was not arbitrary and 
capricious, and was supported by substantial evidence in the record considered as a whole. 

THIRD AFFIRMATIVE DEFENSE 

The Commission’s investigation of the Petitioner’s complaint before the 
Commission was not abbreviated, biased, or one-sided. 


6 






FOURTH AFFIRMATIVE DEFENSE 


The Commission’s Order After Investigation and Order After Review are in 
accordance with applicable law. 

FIFTH AFFIRMATIVE DEFENSE 

The Commission’s Order After Investigation and Order After Review were lawful 
exercises of agency discretion. 

SIXTH AFFIRMATIVE DEFENSE 

The claims in the Petition are barred under N.Y.C. Admin. Code § 8-109(f)(iii), 
N.Y. Exec. Law § 297(9), and/or the doctrine of election of remedies. 

SEVENTH AFFIRMATIVE DEFENSE 

The claims in the Petition are barred by res judicata and/or collateral estoppel. 

EIGHTH AFFIRMATIVE DEFENSE 

The Commission has not violated any of Petitioner’s rights, privileges or 
immunities under the Constitution or laws of the United States, the State of New York, or any 
political subdivision thereof. 

NINTH AFFIRMATIVE DEFENSE 

The Commission and its employees and officials acted reasonably and in the 
proper and lawful exercise of their discretion. As such, the Commission is entitled to 
governmental immunity. 

TENTH AFFIRMATIVE DEFENSE 

30. Petitioner has failed to comply with the Notice of Claim provisions of 
New York General Municipal Law §§ 50(e), (h), and (i), and N.Y.C. Admin. Code § 7-201. 
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WHEREFORE, the City of New York Commission on Human Rights 
respectfully requests that the Court issue an order dismissing the Petition and affirming the 
Commission’s dismissal of Petitioner’s complaint, and ordering such other and further relief as 
the Court deems just and proper. 


Dated: April 4, 2013 

New York, New York 


MICHAEL A. CARDOZO 
Corporation Counsel of the City of New York 
Attorney for Respondent City of New York 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212) 356-2294 



Leonard M, Braman 
Assistant Corporation Counsel 
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VERIFICATION 


STATE OF NEW YORK ) 

: SS.: 

COUNTY OF NEW YORK ) 

Leonard M. Braman, being duly sworn, states that he is an Assistant Corporation 
Counsel in the office of Michael A. Cardozo, Corporation Counsel of the City of New York; that 
the City of New York Commission on Human Rights is a respondent in the within action; that 
the matters stated in the Answer as to the respondent are true to his knowledge; that the alleged 
matters alleged therein upon information and belief, he believes to be true; and that the basis of 
his knowledge is the records of the City of New York Commission on Human Rights. This 
verification is not made by the respondent because the respondent is a commission created by a 
municipal corporation. 



LEONARD M. BRAMAN 


SwQrp to before me this 
day of April, 2013 


>worn i 






NOTARY PUBLIC 



RHODA BASLEY 

NOTARY PUBLIC-STATE OF NEW YORK 
No. 01BA6112414 
Qualified In Kings County u 
My Commliilon Expires July 06, 20>T 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


In the Matter of the Application of 

NOTICE OF MOTION 

ROY DEN HOLLANDER, TO DISMISS AND IN 

OPPOSITION TO 
Petitioner, THE PETITION 

-against- Index No.: 100299 / 2013 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

(Part 33; Hunter, J.) 

Respondent. 

- x 


PLEASE TAKE NOTICE that upon the annexed Affirmation of Leonard M. 
Braman, dated April 4, 2013, the exhibits thereto, the accompanying memorandum of law, and 
upon all the pleadings and proceedings herein, the undersigned will move in the Supreme Court 
of the State of New York, located at 60 Centre Street, New York, New York, in the Submissions 
Part, Room 130, on May 20, 2013, at 9:30 a.m., pursuant to CPLR 404(a), for an order granting 
this motion to dismiss and motion in opposition to the petition for judicial review. The above- 
entitled special proceeding is a proceeding seeking judicial review of a determination of the City 
of New York Commission on Human Rights. 


Dated: 


New York, New York 
April 5, 2013 





MICHAEL A. CARDOZO 
Corporation Counsel of the City of New York 
Attorney for Respondent The City of New York 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212) 356-2294 



Leonard M. Braman 
Assistant Corporation Counsel 


To: Roy Den Hollander, Esq. 

545 East 14th Street, 10D 
New York, New York 10009 
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Affirmation of Leonard M. Braman 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

—.x 

AFFIRMATION OF 
LEONARD M. BRAMAN 

Petitioner, Index No.; 100299/2013 

-against- 

THE CITY OF NEW YORK COMMISSION ON (Part 33; Hunter, J.) 

HUMAN RIGHTS, 

Respondent. 

-x 

LEONARD M. BRAMAN, an attorney duly admitted to practice before the 
courts of the State of New York, affirms under penalty of perjury the following: 

1. I am an Assistant Corporation Counsel in the office of Michael A. 
Cardozo, Corporation Counsel of the City of New York, and am admitted to practice in the 
courts of the State of New York. This office represents respondent The City of New York 
Commission on Human Rights (the “Commission”). I submit this affirmation in support of the 
Commission’s Motion to Dismiss and Motion in Opposition to the Petition for Judicial Review. I 
am familiar with the facts and circumstances of this proceeding based on personal knowledge 
and review of relevant documents. 

Petitioner’s Complaint Before the State Division of Human Rights 

2. On or about January 13, 2010, Petitioner filed a complaint of 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


discrimination with the New York State Division of Human Rights (the “State DHR”) against 
Amnesia JV LLC (“Amnesia”). A true and correct copy of this complaint is attached hereto as 
Exhibit 1. In his complaint, Petitioner alleged that “[o]n Saturday, January 9, 2010, at 





approximately 11:05 p.m., a friend and I, both males, tried to enter the nightclub called Amnesia 
but were refused admittance unless we bought a bottle for $350.” (Ex. 1 at 5). 1 Petitioner alleged 
that “[w]e had been standing in a line with two ladies in front of us. The ladies were allowed to 
enter without agreeing to purchase a bottle inside for $350. We, however, were told by an 
individual named David that to enter the club, we would have to buy a bottle inside for $350. We 
declined, and he told us to step out of the line, which we did. We stood on the side of the line as 
a couple of groups of ladies entered without having to agree to buy a bottle for $350.” (Id.). 
Petitioner alleged that he was discriminated against on the basis of his sex. (Id. at 4). 

3. On September 16, 2010, the State DHR issued a Determination and Order 
After Investigation (the “State DHR Order”), dismissing Petitioner’s discrimination complaint 
for lack of probable cause. A true and correct copy of this decision is attached hereto as 
Exhibit 2. The State DHR had investigated the complaint, including by sending a male 
investigator along with another male to Amnesia on a field visit, and the investigation uncovered 
no evidence of discrimination. (Ex. 2 at 1-2), Amnesia asserted to the State DHR that “when the 
nightclub is crowded, [it] employs an admissions strategy to limit the number of individuals, 
male and female, who do not have the appearance [it] desires to maintain the image of the 
nightclub.” (Id. at 2). The State DHR found that Amnesia “required complainant to purchase a 
bottle for the non-discriminatory reasons of limited space and the goal of furthering the image of 
respondent’s establishment.” (Id. at 1-2). The DHR accordingly concluded that there was “NO 
PROBABLE CAUSE to believe that the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of.” (Id. at 1). The State DHR noted that “the vast 

1 “Ex.” refers to the exhibits attached hereto. 
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majority of the patrons of the nightclub appeared to be under the age of 30 years” and “[a] photo 
on complainant’s website suggests that he is significantly older than the respondent’s patrons, 
and age discrimination is beyond the jurisdiction of the Division with regards to public 
accommodation.” {Id. at 2). 

Petitioner’s Complaint Before the Commission 

4. On October 22, 2010, Petitioner filed a discrimination complaint against 
Amnesia and “David L.N.U.” with the Commission. A true and correct copy of this complaint is 
attached hereto as Exhibit 3. Like Petitioner’s complaint before the State DHR, this complaint 
alleged that on January 9, 2010 at 11:05 p.m., Petitioner and his friend were standing on a line to 
gain admission to Amnesia and were asked to buy a $350 bottle of alcohol in order to enter. 
(Ex. 3 ][ 4). Like the State DHR complaint, the Commission complaint alleged that two 
individuals on line in front of Petitioner and his friend were allowed to enter without buying a 
bottle, as well as another pair of individuals who entered after them. The only substantive 
differences between the complaints were that (1) the Commission complaint alleged that 
Petitioner and his friend were in their 60’s and that the individuals they saw gain entry to the 
club were in their 20’s or 30’s {id. 1, 4); and (2) the Commission complaint alleged that 
Amnesia discriminated against Petitioner based on age, as opposed to gender {id. If 5). 

5. The Commission’s Law Enforcement Bureau (“LEB”) conducted an 
intake interview with Petitioner prior to the filing of his complaint, in which he explained his 
discrimination claim to a Commission attorney. 

6. The Commission served Petitioner’s complaint and demanded an answer. 

7. Amnesia submitted a Verified Answer, a true and correct copy of which is 
attached hereto as Exhibit 4. In its Answer, Amnesia denied discriminating against Petitioner 
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and asserted that, having failed to allege his age discrimination claim in his prior complaint 
before the State DHR that was dismissed, Petitioner was barred from raising it now. (Ex. 4 9- 

14). Amnesia also asserted that: “Any disparity in the ratio of younger customers to older 
customers of Amnesia on any given night is not due to any act or omission of Amnesia or its 
agents or employees. Upon information and belief, Amnesia, and other New York City clubs, are 
typically frequented by individuals in their 20s and 30s. This leads to a significant majority of 
Amnesia’s clientele falling into those age ranges due to no fault, action or omission on the part of 
Amnesia.” (Id. If 17). 

8. The Commission gave Petitioner an opportunity to submit a Rebuttal, 
which he did. A true and correct copy of Petitioner’s rebuttal is attached hereto as Exhibit 5. 

9. The Commission obtained and reviewed the State DHR’s file on 
Petitioner’s prior discrimination complaint, including its decision, investigation report, and 
supporting materials. 2 A true and correct copy of the cover letter from the State DHR enclosing 
its file is attached hereto as Exhibit 6. 

10. The Commission attempted to locate and interview the individual “David” 
named in Petitioner’s complaint, and to obtain Amnesia’s surveillance video from the night in 
question, but was unable to do so. Amnesia stated to the Commission that its surveillance video 
self-erases every 30 days, and the complaint was not filed with the Commission until more than 
9 months after the alleged incident. 

11. The Commission reviewed public comments made on the Internet by 
patrons of Amnesia that were posted within a few months of Petitioner’s visit to the club and 

2 In his Supplement to the Petition, Petitioner claims that the Commission did not obtain a copy of the 
State DHR file (Supp. Pet. 16-17), but that is not correct. 
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were relevant to Petitioner’s complaint. True and correct copies of such comments are attached 
hereto as Exhibit 7. 

The Commission’s Determination and Order After Investigation 

12. On July 27, 2012, the Commission issued a Determination and Order 
After Investigation (the “Order After Investigation”) concluding that (1) the Commission was 
statutorily barred from considering Petitioner’s discrimination claim because he had previously 
filed a discrimination complaint based on the same incident with the State DHR; and (2) in any 
event, there was no probable cause to conclude that Amnesia had engaged in age discrimination. 
A true and correct copy of this decision is attached hereto as Exhibit 8. 

13. First, the Commission held that “Complainant is jurisdictionally barred 
from bringing the Complaint because of his prior filing with the NYSDHR on the same facts and 
circumstances as the instant matter.” (Ex. 8 at 3). The Commission observed that N.Y.C. Admin. 
Code § 8-109(I)(iii), the “election of remedies” provision of the City Human Rights Law, 
deprives the Commission of jurisdiction over claims where “the complainant has previously filed 
a complaint with the state division of human rights alleging an unlawful discriminatory practice 
. . . with respect to the same grievance which is the subject of the complaint under this chapter 
and a final determination has been made thereon.” (Id). “A Complainant cannot avoid the 
election of remedies bar by changing the legal theory of relief relied upon, or split claims, if they 
all arise out of the same course of conduct.” (Id. (citing Bhagalia v. State, 228 A.D.2d 882, 883 
(3d Dep’t 1996); Benjamin v. N.Y.C. Dep’t of Health, 57 A.D,2d 403, 403 (1st Dep’t 2008); and 
Rosario v. N.Y.C. Dep’t of Educ., 2011 U.S. Dist. LEXIS 41177, at *4 (S.D.N.Y. Apr. 15, 
2011 ))). 
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14. The Commission observed that the State Human Rights Law, N.Y. 
Executive Law § 297(9), is to the same effect, providing that “[a]ny person claiming to be 
aggrieved by an unlawful discriminatory practice shall have a cause of action in any court of 
appropriate jurisdiction . . . unless such person had filed a complaint” with the State DHR or a 
local human rights commission, and that the Court of Appeals has held this provision to bar a 
subsequent claim “based upon the same incident” as a prior State DHR complaint. {Id. (quoting 
Emil v. Dewey, 49 N.Y.2d 968, 968 (1980)). The only exceptions are where “the [State DHR] 
has dismissed such complaint on the grounds of administrative convenience, on the grounds of 
untimeliness, or on the grounds that the election of remedies is annulled,” N.Y. Exec. L. 
§ 297(9), none of which were the case here. 

15. Because “Complainant previously filed a complaint with the NYSDHR 
alleging gender discrimination because a nightclub refused him entry unless he purchased bottle 
service, and the NYSDHR issued a ‘no probable cause’ final determination in the matter,” the 
Commission concluded that, under Admin. Code § 8-109(f)(iii) and Exec. L. § 297(9), the 
Commission lacked jurisdiction over “an age discrimination complaint on the exact same facts” 
because “Complainant already elected his remedy with the NYSDHR.” (Ex. 8 at 3). 

16. Second, the Commission concluded that there was not probable cause to 
believe that it was more likely than not that Petitioner had been asked to purchase bottle service 
on the basis of his age. The Commission pointed out that the State DHR Order did not suggest 
that there were older patrons who were being turned away outside the club or being required to 
purchase bottles for entry. {Id. at 2). Accordingly, the Commission gave “relatively little weight” 
to the State DHR’s observation that the club’s clientele tended to be younger. {Id.). Moreover, 
the Commission noted that “[although the NYSDHR expressed these observations, the 
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statements had no effect on its decision, because New York State’s Executive Law does not 
cover age discrimination in public accommodations.” (Id). 

17. Among comments made by patrons of Amnesia on websites, the 
Commission located one posted a few months after Petitioner’s visit to Amnesia, from a patron 
who based on her photo appeared to be in her 20’s or 30’s, who “expressed her frustration . . . 
about the difficulty in gaining entry in to the club, stating ‘. . . of course the only way to get in 
was if we bought bottles.’” (Id. at 4 (emphasis added)). Another reviewer, also appearing from 
her photo to be in her 20’s or 30’s, described seeing an “[interesting and eclectic crowd” of 
people inside the club, including “people in their 20’s, 30’s, 40’s.” (Id.). 

18. After considering the entire record, the Commission concluded that it 
“cannot establish by a preponderance of the evidence that Respondents required Complainant to 
purchase bottle service to gain access to the club due to his age.” (Id.). 

19. Petitioner had the opportunity to appeal the Order After Investigation to 
the Commission’s Chairperson. On August 17, 2012, Petitioner submitted to the Chairperson a 
document entitled “Appeal and Complaint,” a true and correct copy of which is attached hereto 
as Exhibit 9. 

20. In his Appeal and Complaint, Petitioner raised various legal and factual 
objections to the Order After Investigation, as well as accusing the LEB’s Executive Director, 
Carlos Velez, of intentional discrimination against Petitioner “motivated by Velez’s prejudice 
. . . against Euro-Americans.” (Ex. 9 at 1 ). 3 Petitioner was given the chance to submit additional 
comments in support of his appeal, which he declined. 

3 Petitioner provided no basis for this accusation of prejudice against “Euro-American[s]” other than that 
“[o]n information and belief, Velez is Latin-American and Catholic.” (Ex. 9 at 4). 
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21. On January 11, 2013, after reviewing the record, the Chairperson issued a 
Determination and Order After Review (the “Order After Review”) that affirmed the Order After 
Investigation. A true and correct copy of this decision is attached hereto as Exhibit 10. 

The Instant Proceeding 

22. On February 8, 2013, Petitioner filed the instant special proceeding, in 
which he asks that this Court “reverse” the Commission’s decision and “find that Petitioner was 
unlawfully discrimination against because of his age.” (Pet, at 13). Subsequently, Petitioner filed 
a “Supplement to Petition” in which he purported to “add a Fourteenth Amendment procedural 
due process claim” to this special proceeding. (Supp. Pet. ^ 1). As the basis of his Fourteenth 
Amendment claim, Petitioner concedes that the Commission’s “investigation procedures are 
sufficient to satisfy procedural due process—so long as the procedures are followed” (Supp. Pet. 
]f 4), but claims that his case was insufficiently investigated. 

WHEREFORE, for the foregoing reasons, the City of New York Commission on 
Human Rights respectfully requests that the Court issue an order dismissing the Petition and 
affirming the Commission’s dismissal of Petitioner’s complaint, and ordering such other and 
further relief as the Court deems just and proper. 

Dated: April 4, 2013 

New York, New York 



LEONARD M. BRAMAN 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


MEMORANDUM OF LAW 

Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 


x 


MEMORANDUM OF LAW IN SUPPORT OF CITY OF NEW YORK COMMISSION 
ON HUMAN RIGHTS’ MOTION TO DISMISS AND MOTION IN OPPOSITION 
TO THE PETITION FOR JUDICIAL REVIEW 

The New York City Commission on Human Rights (the “Commission”) submits 
this memorandum of law in support of the Commission’s motion to dismiss and motion in 
opposition to the petition for judicial review filed by Petitioner Roy Den Hollander (“Petitioner”) 
as well as the supplement and exhibits thereto (collectively, the “Petition”), because Petitioner’s 
claims are barred under N.Y.C. Admin. Code § 8-109(f)(iii) and Executive Law § 297(9), and 
because the Petition fails to state a claim on which relief may be granted. 

PRELIMINARY STATEMENT 

Petitioner is “a self-professed advocate for men’s rights who identifies himself as 
an ‘anti-feminist lawyer’ on his website, www.roydenhollander.com.” (Commission Order After 
Investigation, Ex. 8 at 3). 1 He has filed various gender discrimination lawsuits, including a 

1 “Aff.” refers to the accompanying affirmation of Leonard M. Braman, and “Ex.” to the exhibits thereto. 






number of suits against bars and clubs that have “Ladies Nights.” {Id.). In January 2010, 
Petitioner filed a complaint with the New York State Division of Human Rights (the “State 
DHR”) against a nightclub known as Amnesia, alleging that he and a male friend were refused 
entry to the club unless they agreed to purchase bottle service for $350, while two women on line 
in front of them were allowed in without buying bottle service. The State DHR investigated and 
issued a decision concluding that there was “no probable cause to believe that the respondent has 
engaged in or is engaging in the unlawful discriminatory practice complained of,” but rather that 
Amnesia “required complainant to purchase a bottle for the non-discriminatory reasons of 
limited space and the goal of furthering the image of respondent’s establishment.” (State DHR 
Order, Ex. 2 at 1-2). The State DHR noted in dicta that Petitioner is older than the majority of the 
club’s patrons, but that in any event age discrimination in public accommodations is beyond the 
State DHR’s jurisdiction. {Id. at 2), 

Subsequently, Petitioner filed a complaint with the Commission based on the 
same incident at Amnesia and alleging essentially identical facts, but now asserting 
discrimination based on age rather than gender. After investigating, the Commission’s Law 
Enforcement Bureau (“LEB”), like the State DHR, found no probable cause to believe that 
Amnesia had discriminated against Petitioner. Moreover, the LEB held that Petitioner’s claims 
were barred under section 8-109(f)(iii) of the City Human Rights Law and section 297(9) of the 
State Human Rights Law, which prohibit bringing successive discrimination complaints “based 
upon the same incident.” Emil v. Dewey, 49 N.Y.2d 968, 968 (1980); Benjamin v. N.Y.C. Dep’t 
of Health, 57 A.D.2d 403, 403 (1st Dep’t 2008). Petitioner appealed the dismissal of his 
complaint to the Commission’s Chairperson, who affirmed the decision. 
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The Commission’s dismissal of the Petitioner’s complaint was correct and should 
be upheld, and the Petition dismissed. Having brought a discrimination complaint before the 
State DHR that was dismissed for lack of probable cause, Petitioner was barred from bringing a 
subsequent discrimination claim before the Commission based on the same incident. The 
Commission also properly dismissed Petitioner’s age discrimination claim on the merits, because 
its investigation did not reveal credible evidence of discrimination. Finally, Petitioner’s meritless 
claim that he was denied due process of law in violation of the Fourteenth Amendment must be 
dismissed. It is well settled that where judicial review is available to raise any alleged procedural 
error in an agency’s determination - such as through the instant special proceeding - due process 
is satisfied, and there can be no procedural due process violation. Velella v. N.Y.C. Local 
Conditional Release Comm’n, 13 A.D.3d 201 (1st Dep’t 2004); C/S Window Installers, Inc. v. 
N.Y.C. Dep't of Design & Constr., 304 A.D.2d 380 (1st Dep’t 2003). 

STATEMENT OF FACTS 

A. Petitioner’s Complaint Before the State Division of Human Rights 

On or about January 13, 2010, Petitioner filed a complaint of discrimination with 
the State DHR against Amnesia JV LLC (“Amnesia”). (Ex. 1). In his complaint, Petitioner 
alleged that “[o]n Saturday, January 9, 2010, at approximately 11:05 p.m., a friend and I, both 
males, tried to enter the nightclub called Amnesia but were refused admittance unless we bought 
a bottle for $350.” {Id. at 5). Petitioner alleged that “[w]e had been standing in a line with two 
ladies in front of us. The ladies were allowed to enter without agreeing to purchase a bottle inside 
for $350. We, however, were told by an individual named David that to enter the club, we would 
have to buy a bottle inside for $350. We declined, and he told us to step out of the line, which we 
did. We stood on the side of the line as a couple of groups of ladies entered without having to 
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agree to buy a bottle for $350.” (Id.). Petitioner alleged that he was discriminated against on the 
basis of his sex. (Id. at 4). 

On September 16, 2010, the State DHR issued a Determination and Order After 
Investigation (the “State DHR Order”), dismissing Petitioner’s discrimination complaint for lack 
of probable cause. (Ex. 2). The State DHR had investigated the complaint, including by sending 
a male investigator along with another male to Amnesia on a field visit, and the investigation 
uncovered no evidence of discrimination. (Id. at 1-2). Amnesia asserted to the State DHR that 
“when the nightclub is crowded, [it] employs an admissions strategy to limit the number of 
individuals, male and female, who do not have the appearance [it] desires to maintain the image 
of the nightclub.” (Id. at 2), The State DHR found that Amnesia “required complainant to 
purchase a bottle for the non-discriminatory reasons of limited space and the goal of furthering 
the image of respondent’s establishment.” (Id. at 1-2). The DHR accordingly concluded that 
there was “NO PROBABLE CAUSE to believe that the respondent has engaged in or is 
engaging in the unlawful discriminatory practice complained of.” (Id. at 1). In dicta that did not 
affect its decision, the State DHR noted that “the vast majority of the patrons of the nightclub 
appeared to be under the age of 30 years” and “[a] photo on complainant’s website suggests that 
he is significantly older than the respondent’s patrons, and age discrimination is beyond the 
jurisdiction of the Division with regards to public accommodation.” (Id. at 2). 

B. Petitioner’s Complaint Before the Commission 

On October 22, 2010, Petitioner filed a discrimination complaint against Amnesia 
and “David L.N.U.” with the Commission. (Ex. 3). Like his complaint before the State DHR, this 
complaint alleged that on January 9, 2010 at 11:05 p.m., Petitioner and his friend were standing 
on a line to gain admission to Amnesia and were asked to buy a $350 bottle of alcohol in order to 
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enter. {Id. H 4). Like the State DHR complaint, the Commission complaint alleged that two 
individuals on line in front of Petitioner and his friend were allowed to enter without buying a 
bottle, as well as another pair of individuals who entered after them. The only substantive 
differences between the complaints were that (1) the Commission complaint alleged that 
Petitioner and his friend were in their 60’s and that the individuals they saw gain entry to the 
club were in their 20’s or 30’s {id. ^ 1, 4); and (2) the Commission complaint alleged that 
Amnesia discriminated against Petitioner based on age, as opposed to gender {id. ][ 5), 

The Commission’s Law Enforcement Bureau (“LEB”) conducted an intake 
interview with Petitioner prior to the filing of his complaint, in which he explained his 
discrimination claim to a Commission attorney. (Aff. Tf 5). The Commission served the 
complaint and demanded an answer. (Aff. ]j 6). Amnesia submitted a Verified Answer in which it 
denied discriminating against Petitioner and asserted that, having failed to allege his age 
discrimination claim in his prior complaint before the State DHR that was dismissed, Petitioner 
was barred from raising it now. (Ex. 4 fflf 9-14). Amnesia also asserted that: “Any disparity in the 
ratio of younger customers to older customers of Amnesia on any given night is not due to any 
act or omission of Amnesia or its agents or employees. Upon information and belief, Amnesia, 
and other New York City clubs, are typically frequented by individuals in their 20s and 30s. This 
leads to a significant majority of Amnesia’s clientele falling into those age ranges due to no fault, 
action or omission on the part of Amnesia.” {Id. H 17). The Commission gave Petitioner an 
opportunity to submit a Rebuttal, which he did. (Ex. 5). The Commission obtained and reviewed 
the State DHR’s file on Petitioner’s prior discrimination complaint, including its decision, 
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investigation report, and supporting materials. 2 (Aff. ][ 9; Ex. 6). The Commission attempted to 
locate and interview the individual “David” named in Petitioner’s complaint, and to obtain 
Amnesia’s surveillance video from the night in question, but was unable to do so. Amnesia 
stated to the Commission that its surveillance video self-erases every 30 days, and the complaint 
was not filed with the Commission until more than 9 months after the alleged incident. (Aff. 
]j 10). The Commission reviewed public comments made on the Internet by patrons of Amnesia 
that were posted within a few months of Petitioner’s visit to the club and were relevant to 
Petitioner’s complaint. (Ex. 7). 

C. The Commission’s Determination and Order After Investigation 

On July 27, 2012, the Commission issued a Determination and Order After 
Investigation (the “Order After Investigation”) concluding that (1) the Commission was 
statutorily barred from considering Petitioner’s discrimination claim because he had previously 
filed a discrimination complaint based on the same incident with the State DHR; and (2) in any 
event, there was no probable cause to conclude that Amnesia had engaged in age discrimination. 
(Ex. 8). 

First, the Commission held that “Complainant is jurisdictionally barred from 
bringing the Complaint because of his prior filing with the NYSDHR on the same facts and 
circumstances as the instant matter.” (Id. at 3). The Commission observed that N.Y.C. Admin. 
Code § 8-109(f)(iii), the “election of remedies” provision of the City Human Rights Law, 
deprives the Commission of jurisdiction over claims where “the complainant has previously filed 
a complaint with the state division of human rights alleging an unlawful discriminatory practice 

2 In his Supplement to the Petition, Petitioner claims that the Commission did not obtain a copy of the 
State DHR file (Supp. Pet. 16-17), but that is not correct. 
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. . . with respect to the same grievance which is the subject of the complaint under this chapter 
and a final determination has been made thereon.” Id. “A Complainant cannot avoid the election 
of remedies bar by changing the legal theory of relief relied upon, or split claims, if they all arise 
out of the same course of conduct.” {Id. (citing Bhagalia v. State, 228 A.D.2d 882, 883 (3d Dep’t 
1996); Benjamin v. N.Y.C. Dep't of Health, 57 A.D.2d 403, 403 (1st Dep’t 2008); and Rosario v. 
N.Y.C. Dep’t ofEduc., 2011 U.S. Dist. LEXIS 41177, at *4 (S.D.N.Y. Apr. 15, 2011))). The 
Commission observed that the State Human Rights Law, N.Y. Executive Law § 297(9), is to the 
same effect, providing that “[a]ny person claiming to be aggrieved by an unlawful discriminatory 
practice shall have a cause of action in any court of appropriate jurisdiction . . . unless such 
person had filed a complaint” with the State DHR or a local human rights commission, and that 
the Court of Appeals has held this provision to bar a subsequent claim “based upon the same 
incident” as a prior State DHR complaint. {Id. (quoting Emil v. Dewey, 49 N.Y.2d 968, 968 
(1980)). The only exceptions are where “the [State DHR] has dismissed such complaint on the 
grounds of administrative convenience, on the grounds of untimeliness, or on the grounds that 
the election of remedies is annulled,” N.Y. Exec. L. § 297(9), none of which were the case here. 

Because “Complainant previously filed a complaint with the NYSDHR alleging 
gender discrimination because a nightclub refused him entry unless he purchased bottle service, 
and the NYSDHR issued a ‘no probable cause’ final determination in the matter,” the 
Commission concluded that, under Admin. Code § 8-109(f)(iii) and Exec. L. § 297(9), the 
Commission lacked jurisdiction over “an age discrimination complaint on the exact same facts” 
because “Complainant already elected his remedy with the NYSDHR.” (Ex. 8 at 3). 

Second, the Commission concluded that there was not probable cause to believe 
that it was more likely than not that Petitioner had been asked to purchase bottle service on the 


7 



basis of his age. The apparent impetus for Petitioner’s complaint of age discrimination was the 
comment in the State DHR Order that most of the patrons observed at Amnesia appeared to be 
under age 30. The Commission pointed out that the State DHR Order did not suggest that there 
were older patrons who were being turned away outside the club or being required to purchase 
bottles for entry, {Id. at 2). Accordingly, the Commission gave “relatively little weight” to the 
State DHR’s observation that the club’s clientele tended to be under 30. {Id.). Moreover, the 
Commission noted that “ [a] 1 though the NYSDHR expressed these observations, the statements 
had no effect on its decision, because New York State’s Executive Law does not cover age 
discrimination in public accommodations.” {Id.). 

Among comments made by patrons of Amnesia on websites, the Commission 
located one posted a few months after Petitioner’s visit to Amnesia, from a patron who based on 
her photo appeared to be in her 20’s or 30’s, who “expressed her frustration . . . about the 
difficulty in gaining entry in to the club, stating ‘... of course the only way to get in was if we 
bought bottles.’” (Id. at 4 (emphasis added)). Another reviewer, also appearing from her photo to 
be in her 20’s or 30’s, described seeing an “[interesting and eclectic crowd” of people inside the 
club, including “people in their 20’s, 30’s, 40’s.” {Id.). 

After considering the entire record, the Commission concluded that it “cannot 
establish by a preponderance of the evidence that Respondents required Complainant to purchase 
bottle service to gain access to the club due to his age.” {Id). Petitioner had the opportunity to 
appeal the Order After Investigation to the Commission’s Chairperson. On August 17, 2012, 
Petitioner submitted to the Chairperson a document entitled “Appeal and Complaint,” in which 
he raised various legal and factual objections to the Order After Investigation, as well as 
accusing the LEB’s Executive Director, Carlos Velez, of intentional discrimination against 
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Petitioner “motivated by Velez’s prejudice . . . against Euro-Americans.” (Ex. 9 at l). 3 Petitioner 
declined the opportunity to submit additional comments in support of his appeal. (Aff. 20). On 
January 11, 2013, after reviewing the record, the Chairperson issued a Determination and Order 
After Review (the “Order After Review”) that affirmed the Order After Investigation. (Ex. 10). 

D. The Instant Proceeding 

On February 8, 2013, Petitioner filed this special proceeding, in which he asks 
that the Court “reverse” the Commission’s decision and “find that Petitioner was unlawfully 
discriminated against because of his age.” (Pet. at 13). Subsequently, Petitioner filed a 
“Supplement to Petition” in which he purported to “add a Fourteenth Amendment procedural due 
process claim” to this special proceeding. (Supp. Pet. ]f 1). This Fourteenth Amendment claim is 
not brought under a statutory cause of action such as 42 U.S.C. § 1983, and it seeks no relief in 
addition to the relief already sought in the Petition. As the basis of his Fourteenth Amendment 
claim, Petitioner concedes that the Commission’s “investigation procedures are sufficient to 
satisfy procedural due process—so long as the procedures are followed” (Supp. Pet. ^ 4), but 
claims that his case was insufficiently investigated. 

ARGUMENT 

The Petition should be dismissed on two grounds. First, the Petition must be 
dismissed because Petitioner’s claims before the Commission are barred under the election of 
remedies provisions in Admin. Code § 8-109(f)(iii) and Executive Law 297(9). Petitioner filed a 
discrimination complaint with the State DHR, which was dismissed for lack of probable cause, 
and then filed a complaint with the Commission regarding the same incident and alleging the 

3 Petitioner provided no basis for this accusation of prejudice against “Euro-American[s]” other than that 
“[o]n information and belief, Velez is Latin-American and Catholic.” (Ex. 9 at 4). 
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same facts, only substituting an allegation of age discrimination in place of his prior allegation of 
gender discrimination. It is well settled that such duplicative discrimination complaints are 
statutorily barred. See, e.g., Emil, 49 N.Y.2d at 968; Benjamin, 57 A.D.2d at 403. 


Second, the Petition must be dismissed because it fails to state a claim on which 
relief may be granted. The Petition provides no basis to reverse the Commission’s determination, 
because the Commission’s decision was based on substantial evidence and the law, and its 
investigation was not abbreviated, one-sided, or biased. Moreover, Petitioner’s claim of a 
procedural due process violation is nothing more than a rehashing of his objections to the 
Commission’s decision cast in constitutional terms. A procedural due process claim cannot 
survive where, as here, due process has been satisfied by the availability of a specific judicial 
remedy - this special proceeding - for any alleged procedural error in an administrative 
determination. Velella, 13 A.D.3d at 202; C/S Window Installers, 304 A.D.2d at 380, 

I. The Petition Should Be Dismissed as Barred by the Election of Remedies 
Provisions in Admin. Code § 8-109(f)(iii) and Executive Law § 297(9) 

Having elected to bring his discrimination complaint to the State DHR, and 

having had that complaint dismissed for lack of probable cause, Petitioner was barred from 

subsequently bringing a complaint with the Commission based on the same incident. Section 8- 

109(f)(iii) of the City Human Rights Law, the “election of remedies” provision, provides in part: 

The commission shall not have jurisdiction to entertain a 
complaint if . .. [t]he complainant has previously filed a 
complaint with the State Division of Human Rights alleging an 
unlawful discriminatory practice as defined by this chapter . . . 
with respect to the same grievance which is the subject of the 
complaint under this chapter and a final determination has been 
made thereon. 

N.Y.C. Admin. Code § 8-109(f)(iii) (emphasis added). The plain language of this section 
deprives the Commission of jurisdiction over discrimination complaints where the complainant 
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has previously filed a complaint with the State DHR involving the same grievance and it has 
been subject to a final determination. Similarly, the State Human Rights Law provides that 
“[a]ny person claiming to be aggrieved by an unlawful discriminatory practice shall have a cause 
of action in any court of appropriate jurisdiction . . . unless such person had filed a complaint” 
with the State DHR or a local human rights commission. N.Y. Exec. L. § 297(9). 

It is undisputed that Petitioner “previously filed a complaint” with the State DHR 
“alleging an unlawful discriminatory practice” and that “a final determination has been made 
thereon.” Admin. Code § 8-109(f)(iii). Petitioner, however, incorrectly contends that the 
statutory bar of 8-109(f)(iii) does not apply, claiming that his State DHR complaint and 
Commission complaint dealt with two different “grievances.” Thus, Petitioner argues that a 
person who suffers a single incident of discrimination allegedly based on, for example, race, 
color, and national origin, has a separate “grievance” under § 8-109(f)(iii) from that single 
incident for each different alleged basis of discrimination (Pet. Till 51, 56), and could successively 
bring three separate complaints before the Commission and/or the State DHR - the first based on 
race, the second on color, and the third on national origin. This contention is wholly without 
support in the statutory language or case law. 

Petitioner fails to address any of the controlling cases, including several decisions 
specifically cited by the Commission, all of which hold directly to the contrary - that the election 
of remedies provisions preclude subsequent complaints based on the same alleged incident or 
course of conduct, regardless of whether a new type of discriminatory intent is alleged. See, e.g., 
Emil, 49 N,Y.2d at 968 (dismissal of prior discrimination complaint by State DHR “precludes 
the plaintiff from commencing an action in court based on the same incident ”); Benjamin, 57 
A,D.2d at 403 (Commission’s dismissal of plaintiffs prior discrimination complaint based on 
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race and disability barred subsequent claim of discrimination on basis of national origin and 
different disability “ based on the same continuing allegedly discriminatory underlying conduct 
asserted in the Commission proceedings”); Craig-Oriol v. Mount Sinai Hosp., 201 A.D.2d 449, 
450 (2d Dep’t 1994) (State DHR’s dismissal of age discrimination claim barred subsequent race 
discrimination claim “ encompassing the same allegedly invidious behavior ”); Higgins v. NYP 
Holdings, Inc., 836 F. Supp. 2d 182, 189 (S.D.N.Y. 2011) (election of remedies bar “preclude^] 
not only Higgins’s race-based claims, but also his claims based on his Muslim faith . . . [and 
disability] because Higgins presented these same operative events to the SDHR, which did not 
find probable cause”); Rosario v. N.Y.C. Dep’t of Educ., 2011 U.S. Dist. LEXIS 41177, at *5 
(S.D.N.Y. Apr. 15, 2011) (barring subsequent national origin discrimination claim where 
“[although the NYSDHR complaint alleged discrimination based on arrest record, marital 
status, and sex as opposed to discrimination based on national origin, the conduct underlying 
both claims is the same ”); Borum v. Village of Hempstead, 590 F. Supp. 2d 376, 383 (E.D.N.Y. 
2008) (“While Plaintiff may have couched her [State DHR] claim as discrimination based only 
upon ‘creed,’ it is clear that her present claims arise out of the same incident forming the basis 
for the claim before the [State DHR], and are therefore barred .”) (all emphases added). 4 

Particularly where, as here, a human rights agency has already determined that an 
alleged discriminatory incident was not the result of discrimination, a second complaint cannot 

4 Neither of the inapposite cases cited by Petitioner (Pet. K 53) even involves the State or City Human 
Rights Law election of remedies provisions, much less authorizes the filing of duplicative discrimination 
claims. In fact, Baltimore S.S. Co. v. Phillips, 274 U.S. 316 (1927) supports the Commission’s position, 
not Petitioner’s. There, the U.S. Supreme Court held that an injured plaintiff who did not recover in an 
admiralty action could not thereafter bring a negligence action based on the same incident. Id. at 321-22. 
The other case on which Petitioner relies, Herrmann v. Branijf Airways, Inc., 308 F. Supp. 1094 
(S.D.N.Y. 1969), held that two different plaintiffs who each sued on behalf of a different decedent killed 
in a single airplane crash had two separate claims within the meaning of the federal removal statute, and 
the decision is thus not remotely on point. 
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be brought based on the same incident merely by alleging a different type of discriminatory 

animus. For instance, in Benjamin, the First Department held that the plaintiffs discrimination 

claims based on national origin and a disability were barred by the Commission’s dismissal of 

prior discrimination claims based on skin color and a different disability, observing that “[t]he 

Commission . . . determined . . . that the disciplinary action taken against plaintiff was based on 

substandard job performance.” 57 A.D.3d at 404. Similarly, the Second Department held in 

Craig-Oriol that plaintiffs race discrimination claims were barred where the State DHR had 

found that her age discrimination claim “was unfounded.” 201 A.D.2d at 449. Here, similarly, 

the State DHR concluded that Petitioner was not asked to purchase bottle service to enter the 

club for a discriminatory reason, but rather, “ respondent required complainant to purchase a 

bottle for the non-discriminatory reasons of limited space and the goal offurthering the image 

of respondent’s establishment .” (Ex. 2 at 1-2 (emphasis added)). Petitioner was not entitled to 

relitigate before the Commission the same allegedly discriminatory action that the State DHR 

already found was taken for “non-discriminatory reasons.” 5 

There are only three limited exceptions to the election of remedies bar for prior 

State DHR decisions under the State Human Rights Law, none of which are applicable here: 

[Wjhere the division has dismissed such complaint on the grounds 
of administrative convenience, on the grounds of untimeliness, or 
on the grounds that the election of remedies is annulled, such 
person shall maintain all rights to bring suit as if no complaint had 
been filed with the division. 


5 Nor can Petitioner escape the election of remedies bars simply by virtue of having included “David 
L.N.U.” as an additional defendant in his Commission complaint but not his State DHR complaint. See, 
e.g., Lyman v. City of New York, 1997 U.S. Dist. LEXIS, at *14 (S.D.N.Y. Aug. 20, 1997) (“The fact that 
Mazer was not named in the NYCCHR complaint . . . do[es] not change this result, because the present 
claims are based on the same facts as the claims raised in the NYCCHR complaint.”); Brown v. Wright, 
226 A.D.2d 570, 571 (2d Dep’t 1996) (election of remedies barred claim “arising out of the same facts, 
against an additional defendant who was not named in the administrative complaint”). 
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Exec. L. § 297(9). First, a dismissal by the State DHR that provides that it is for “administrative 
convenience” will not bar a subsequent complaint, but such a statement must be explicit in the 
dismissal order. York v. Ass’n of the Bar of the City ofN.Y., 286 F.3d 122, 126 n.2 (2d Cir. 2002) 
(“[A] dismissal for administrative convenience is a specific statutory instrument, and the 
NYSDHR did not use that instrument to dismiss the [] discrimination claims.”). Here, to the 
contrary, the State DHR’s dismissal was for lack of probable cause. Second, the election of 
remedies bar does not apply where a State DHR complaint is dismissed as untimely, which is 
also clearly not the case here. Finally, the State DHR has the power to dismiss a complaint “on 
the grounds that the election of remedies is annulled,” which also did not occur here. Nor did 
Petitioner at any time before or after the State DHR issued its Order ever request that the DHR 
dismiss his complaint on the grounds of administrative convenience or annulment of the election 
of remedies, either of which could have preserved his claims for subsequent filing with the 
Commission. 

Because the State DHR dismissed Petitioner’s discrimination claim for lack of 
probable cause, Petitioner was barred under State and City Human Rights Law election of 
remedies provisions from bringing a subsequent complaint before the Commission based on the 
same incident. On that ground alone, the Commission’s dismissal should be affirmed, and the 
Petition dismissed. 

II. The Petition Should Be Dismissed Because It Does Not State a Claim on Which 
Relief May Be Granted 

The Petition must also be dismissed on additional grounds: The Commission’s 
decision that there was no probable cause to conclude that Petitioner was subject to age 
discrimination was not arbitrary and capricious, or lacking in a rational basis, and the 
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Commission’s investigation was not abbreviated, one-sided, or biased. Accordingly, the 
Commission’s decision must be upheld. 

A. The Commission’s No Probable Cause Determination Was Supported by 
Substantial Evidence and Was Not Arbitrary or Capricious 

The Petition must be dismissed, and the Commission’s determination affirmed, 
because the Commission’s Orders After Investigation and After Review were based on 
substantial evidence and were neither arbitrary nor capricious. Under section 8-113(d) of the 
New York City Administrative Code, the Commission shall dismiss a complaint if it finds that 
there is no probable cause to believe that the respondent engaged in an unlawful discriminatory 
practice. In making its probable cause determination, the Commission considers whether “a 
reasonable person, looking at the evidence as a whole, could reach the conclusion that it is more 
likely than not that the unlawful discriminatory practice was committed.” 47 Rules of the City of 
New York § 1-03 (emphasis added). The Commission’s probable cause determination is afforded 
substantial deference and will not be overturned unless it is arbitrary or capricious, or lacks a 
rational basis. Mitchell v. Comm 'r Human Rights, 234 A.D.2d 128, 128 (1st Dep’t 1996); see Wu 
v. N.Y.C. Comm’n Human Rights, 84 A.D.3d 823, 824 (2d Dep’t 2011); Doin v. Continental Ins. 
Co., 114 A.D.2d 724, 725-26 (3d Dep’t 1985). 

Pursuant to section 8-123(e) of the Administrative Code, “[t]he findings of the 
commission as to the facts shall be conclusive if supported by substantial evidence on the record 
considered as a whole.” Admin. Code § 8-123(e); see Orlic v. Gaitling, 44 A.D,3d 955, 956 (2d 
Dep’t 2007) (“Findings of fact made by the [Commission] must be regarded as conclusive if 
supported by substantial evidence on the record considered as a whole.”). “Substantial evidence 
‘means such relevant proof as a reasonable mind may accept as adequate to support a conclusion 
or ultimate fact.’” Rainer S. Mittl, Ophthalmologist, P.C. v. N.Y.S. Div. Human Rights, 100 
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N.Y.2d 326, 331 (2003) (quoting 300 Gramatan Ave. Assoc, v. N.Y.S. Div. Human Rights, 45 
N.Y.2d 176, 180 (1978)). 6 The question of whether there is substantial evidence to support a 
human rights agency determination “is solely a question of law.” Id. Where substantial evidence 
supports the Commission’s determination, “that determination must be sustained, irrespective of 
whether a similar quantum of evidence is available to support other varying conclusions.” 119- 
121 E. 97th St. Corp. v. N. Y.C. Comm ’n Human Rights, 220 A.D.2d 79, 82 (1st Dep’t 1996). The 
standard of review of the Commission’s determination of no probable cause is thus whether its 
determination was arbitrary or capricious, or lacked a rational basis. Only in such a case can the 
Commission’s determination be overturned. Mittl, 100 N.Y.2d at 331; Wu, 84 A.D.3d at 824; see 
also Maltsev v. N.Y.S. Div. Human Rights, 31 A.D.3d 641, 641 (2d Dep’t 2006). 

Here, the Commission’s dismissal of Petitioner’s discrimination claim was based 
on substantial evidence in the record as a whole and was neither arbitrary nor capricious. The 
Commission correctly determined that there was not a credible basis to conclude by a 
preponderance of the evidence that Petitioner was asked to purchase bottle service on account of 
age discrimination. As an initial matter, the Commission properly considered the finding of the 
State DHR, which investigated Petitioner’s original complaint, that “respondent required 
complainant to purchase a bottle for the non-discriminatory reasons of limited space and the goal 
of furthering the image of respondent’s establishment.” (Ex. 2 at 1-2). 

Furthermore, Petitioner concedes that there were no particular words or actions by 
Amnesia or its agents that led him to believe at the time of the incident that he was the victim of 

6 Cases addressing review of Commission decisions cite interchangeably to cases reviewing decisions of 
the State DHR, which involve the same standard of review. See, e.g., 119-121 E. 97th St. Corp. v. N.Y.C. 
Comm’n Human Rights, 220 A.D.2d 79, 81-82 (1st Dep’t 1996); Stern v. N.Y.C. Comm’n Human Rights, 

Continued... 


16 



age discrimination. Rather, Petitioner believed that he was asked to purchase bottle service 
because of his gender, not his age (Pet. ^ 6), and “he did not realize until the State’s decision on 
September 16, 2010” that it was allegedly due to his age (id. ]f 37). After the State DHR Order 
commented on the youthful appearance of the club’s clientele, Petitioner filed a new, 
substantially identical complaint with the Commission in which he now stated that he believed 
the incident was due to his age. 7 Given Petitioner’s previous sworn complaint before the State 
DHR that he “believe[d] [he] was discriminated against because of [his] sex” (Ex. 1 at 4), the 
Commission was entitled to view Petitioner’s subsequent account of the event skeptically. Cf. 
Sosna v. Am. Home Prods., 298 A.D.2d 158, 158 (1st Dep’t 2002) (disregarding subsequent 
affidavit at odds with prior testimony). 

While Petitioner ascribes great significance to the comment in the State DHR 
Order that “the vast majority of the patrons of the club appeared to be under 30” (Ex. 2 at 2), this 
statement has little if any probative value as to whether Amnesia did anything to turn away older 
patrons, rather than simply tending to attract mostly younger patrons, as many dance clubs 
undoubtedly do. (See Ex. 4 (Amnesia Ans.) ^ 17 (“Upon information and belief, Amnesia, and 


38 A.D.3d 302, 302 (1st Dep’t 2007) (citing Cornelius v. N.Y.S. Div. Human Rights, 286 A.D.2d 329 (2d 
Dep’t 2001)). 

7 Petitioner incorrectly suggests that the State DHR Order contained new “facts . . . subsequently 
revealed” (Pet. ^ 39) that Petitioner did not possess when he filed his State DHR complaint and that 
necessitated bringing a new complaint with the Commission. That is not the case. When he filed his State 
DHR complaint, Petitioner was in possession of all of the relevant facts that he later asserted in his age 
discrimination complaint with the Commission: his recollection that allegedly individuals in their 20’s or 
30’s were admitted to the club without purchasing bottle service. Moreover, in addition to having 
knowledge of these facts when he filed his original complaint, Petitioner was undisputedly on notice at 
that time that the State DHR did not have jurisdiction over age discrimination in public accommodations. 
(Ex. 1 at 4 (State DHR complaint form completed by Petitioner, stating that age discrimination “does not 
apply to Public Accommodations”)). Thus, as the Commission observed, “[i]f in fact Complainant 
believed he was also being discriminated against because of his age, Complainant could have come to the 
Commission instead of the NYSDHR immediately after the initial denial of entry.” (Ex. 8 at 2). 


17 



other New York City clubs, are typically frequented by individuals in their 20s and 30s. This 
leads to a significant majority of Amnesia’s clientele falling into those age ranges due to no fault, 
action or omission on the part of Amnesia.”)). The State DHR investigator who visited Amnesia 
did not report that any individuals over age 30 were being turned away or required to purchase 
bottle service for entry. Accordingly, there was no basis for the Commission to conclude from 
the State DHR decision that Petitioner was asked to purchase bottle service due to age 
discrimination - which, indeed, would be contrary to the State DHR’s own determination that 
Amnesia “required complainant to purchase a bottle for the non-discriminatory reasons of 
limited space and the goal of furthering the image of respondent’s establishment.” 

The Commission’s determination was also supported by its review of public 
comments posted on the Internet by patrons of Amnesia. Among these comments was one posted 
a few months after Petitioner’s visit to Amnesia and prior to the filing of his age discrimination 
complaint, from a patron who appeared to be in her 20’s or 30’s and who “expressed her 
frustration . . . about the difficulty in gaining entry in to the club, stating ‘... of course the only 
way to get in was if we bought bottles.’” (Ex. 8 at 4). Such comments, posted roughly 
contemporaneously to Petitioner’s visit to Amnesia, indicated that Amnesia had also asked 
individuals in their 20’s or 30’s to purchase bottle service to gain entry to the club. 

On this record, it was not arbitrary and capricious for the Commission to conclude 
that there was not probable cause to find by a preponderance of the evidence that Petitioner was 
the victim of age discrimination. Accordingly, the Commission’s no probable cause 
determination must be affirmed. 
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B. The Commission’s Investigation Was Not Abbreviated, One-Sided, 
or Biased 

The Commission has broad discretion “to decide how to conduct its 
investigations.” Stern v. N.Y.C. Comm’n Human Rights, 38 A.D.3d 302, 302 (1st Dep’t 2007) 
(citing Cornelius v. N. Y.S. Div. Human Rights, 286 A.D.2d 329 (2d Dep’t 2001)); Wu, 84 A.D.3d 
at 824 (quoting Levin v. N.Y.C. Comm’n Human Rights, 12 A.D.3d 328, 328 (1st Dep’t 2004)) 
(Commission “has broad discretion in determining the method to be employed in investigating a 
claim”). “It is within the discretion of the [human rights agency] to decide the method or 
methods to be employed in investigating a claim.” Chirgotis v. N.Y.S. Div. Human Rights, 128 
A.D.2d 400, 403 (1st Dep’t 1987) (“where a claimant has a full and fair opportunity to present 
her contentions and evidence, there is no basis to annul the determination as arbitrary or 
capricious” even if no witnesses were interviewed and no hearing was conducted). 

The Commission’s determination of no probable cause will not be reversed for 
insufficient investigation unless the Commission’s investigation was “abbreviated or one sided” 
or “biased.” David v. N.Y.C. Comm’n Human Rights, 57 A.D.3d 406, 407 (1st Dep’t 2008); 
Chirgotis, 128 A.D.2d at 403 (holding that State DHR determination of no probable cause 
“should be overturned as capricious only where the record demonstrates that its investigation 
was abbreviated or one-sided”). 

Here, the Commission gave Petitioner’s complaint the investigation that it 
merited. The Commission conducted an intake interview with Petitioner prior to the filing of his 
complaint, in which he explained his discrimination claim to a Commission attorney. (Aff. ^] 5). 
The Commission served Petitioner’s complaint on his behalf, demanded and obtained a Verified 
Answer from Amnesia (Ex. 4), and gave Petitioner an opportunity to submit a Rebuttal, which he 
did (Ex. 5). The Commission obtained and reviewed the State DHR’s entire file on Petitioner’s 


19 



prior discrimination complaint, including its decision, investigation report, and supporting 
materials. (Aff. ^ 9; Ex. 6). The Commission attempted diligently but unsuccessfully to locate 
and interview the individual “David” named in Petitioner’s complaint, and to obtain Amnesia’s 
surveillance video from the night in question. (Aff. 10). The Commission reviewed public 
comments posted on the Internet by patrons of Amnesia that were relevant to Petitioner’s 
complaint. (Ex. 7). 

Upon reviewing the entire record, the Commission’s LEB properly dismissed the 
complaint, finding no probable cause for a conclusion of age discrimination, as well as no 
jurisdiction over the complaint due to Petitioner’s prior filing of a complaint with the State DHR 
based on the same incident. Petitioner had the opportunity to appeal this decision to the 
Commission’s Chairperson, which he did, submitting a 22-page brief in which he objected at 
length to the legal and factual grounds for the LEB’s decision and accused the LEB’s Executive 
Director, without any basis, of personal discriminatory animus and bias against “Euro- 
Americans.” (Ex. 9 at 1). Petitioner was given the chance to submit additional comments in 
support of his appeal, which he declined. (Aff. ^ 20). The Chairperson, after reviewing the 
record, affirmed the dismissal. (Ex. 10). The Commission’s determination was correct and 

o 

should be upheld, and the Petition dismissed. 

Petitioner contends that the Commission’s investigation was deficient because the 
Commission allegedly (1) “[i]gnore[d] that one act of discrimination violates the human rights 


8 In any case, the relief sought by Petitioner is improper in that he asks this Court to “reverse” the 
Commission’s determination and “find that Petitioner was unlawfully discriminated against because of 
his age by Amnesia J.V. LLC and David ‘L.N.U.’” (Pet. at 13). Judicial review of administrative agency 
decisions is “confined to the ‘facts and record adduced before the agency,”’ Featherstone v. Franco , 95 
N.Y.2d 550, 554 (2000) (quoting Yarbough v. Franco, 95 N.Y.2d 342, 347 (2000)), and scope of this 
special proceeding is limited to reviewing the Commission’s decision based on the administrative record, 
not finding new facts outside of that record. 


20 



law”; (2) relied on the Internet comments of Amnesia’s patrons, which contained hearsay; 9 (3) 
“[s]peculat[ed]” that the Amnesia doorman was an independent contractor; (4) “blamed” 
Petitioner for the inability to obtain surveillance video; and (5) “[m]isrepresent[ed] . . . what Den 
Hollander knew and when he knew it[,] the State Human Rights Division’s findings[,] and City, 
State and the common law.” (Pet. If 58). But these are nothing more than disagreements with the 
Commission’s factual and legal conclusions, and do not show that the Commission’s 
investigation was abbreviated, one-sided, or biased. 

Petitioner also complains that the Commission did not locate and/or interview 
“David” or Petitioner’s friend, serve interrogatories, or obtain certain documents. (Supp. Pet, 
f 8). The Commission, however, has no obligation to interview particular witnesses, obtain 
particular documents, or propound interrogatories, and may make its determination solely on the 
basis of the parties’ written submissions. See, e.g., Chirgotis, 128 A.D.2d at 403 (affirming no 
probable cause determination in which no interviews were conducted where parties’ written 
submissions “were thoroughly considered”); Pascual v. N.Y.S. Div. Human Rights, 37 A.D.3d 
215, 216 (1st Dep’t 2007) (State DHR had no obligation to subpoena documents where “[t]he 
information supplied by the parties was sufficient for the Human Rights Division to make its 
determination”); Block v. Gatling, 26 Misc. 3d 1228(A), 2010 N.Y. Misc. LEXIS 352, at *12-13 
(Sup. Ct. N.Y. Cty. Feb. 18, 2010), aff’d, 84 A.D.3d 445 (1st Dep’t 2011) (“Petitioner complains 
that certain people were not interviewed or solicited for information, but it is clear that both 
parties submitted pleadings which contained various factual assertions and statements, and both 

9 The Commission may properly consider hearsay in making its determinations. Bellamy v. N.Y.S. Div. 
Human Rights, 8 A.D.3d 269, 270 (2d Dep’t 2004) (“the fact that the Division’s determination rested in 
part on alleged hearsay statements does not warrant reversal”). 
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were invited to submit evidence, all of which was considered.”); Givens v. Gatling, 2011 N.Y. 
Misc. LEXIS 3551, at *13 (Sup. Ct. N.Y. Cty. July 11, 2011) (“Courts have upheld no probable 
cause determinations which were based solely on written submissions .... As such, the fact that 
the Commission may not have interviewed witnesses is without import.”); Stillman v. N. Y.S. Div. 
Human Rights, 2008 N.Y. Misc. LEXIS 8096, at *2, 5 (Sup. Ct. N.Y. Cty. Nov. 19, 2008) 
(affirming no probable cause determination where State DHR “conducted an investigation by 
submission,” because “Petitioner was afforded a full opportunity to present his written arguments 
to DHR”). Accordingly, Petitioner cannot demonstrate that the Commission’s investigation was 
“so one-sided as to render the determination based upon it arbitrary or capricious,” Lee v. N.Y.S. 
Div. Human Rights App. Bd., Ill A.D.2d 748, 748 (2d Dep’t 1985), and the Commission’s 
decision must be upheld. 

III. Petitioner Fails to State a Claim for a Procedural Due Process Violation 

In a Supplement to his Petition, Petitioner purports to bring a “Fourteenth 
Amendment procedural due process claim” in this special proceeding. (Supp. Pet. ^ 1), Petitioner 
does not invoke any cause of action such as 42 U.S.C. § 1983 under which to bring this claim, 
apparently asserting an implied right of action under the Fourteenth Amendment itself. Nor does 
Petitioner demand any specific relief on his constitutional claim in addition to the relief he seeks 
in this special proceeding. 

In any event, Petitioner’s purported Fourteenth Amendment claim must be 
dismissed, because Petitioner has failed to identify any violation of his right to procedural due 
process. Petitioner concedes, as he must, that the Commission’s “investigation procedures are 
sufficient to satisfy procedural due process.” (Pet. ]f 4). See Givens v. City of New York, 2012 
U.S. Dist. LEXIS 2892, at *17-18 (S.D.N.Y. Jan. 10, 2012) (Commission’s “panoply of 
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procedures” satisfy due process) (citing Kremer v. Chem. Const. Corp., 456 U.S. 461, 483-85 
(1982) (holding that State DHR’s procedures, which the Commission follows, comport with due 
process)); Rosu v. City of New York, 2012 U.S. Dist. LEXIS 178875, at *11-13 (S.D.N.Y. Dec. 
13, 2012) (same). Rather, the gravamen of Petitioner’s due process claim is that the Commission 
did “[n]ot properly conduc[t] an investigation” of his particular case by failing to contact certain 
witnesses, obtain certain documents, or serve interrogatories. (Supp. Pet. ]fl[ 6, 8). Yet, as 
discussed above, given the Commission’s broad discretion in how to conduct its investigations, 
see supra at 19-22, Petitioner is unable to allege that the Commission failed to take any step in 
its investigation of his complaint that the Commission was required to take. Rosu, 2012 U.S. 
Dist. LEXIS 178875 at *14 (“none of these alleged failures were duties that [the Commission] 
had”); see Chirgotis, 128 A.D.2d at 403 (no requirement to conduct interviews); Block, 2010 
N.Y. Misc. LEXIS 352 at *12-13 (same); Givens, 2011 N.Y. Misc. LEXIS 3551 at *13 (same); 
Pascual, 37 A.D.3d at 216 (no requirement to subpoena documents). Since he cannot prevail on 
his claim that the Commission’s investigation was abbreviated, one-sided, or biased, Petitioner 
certainly cannot make the much more difficult showing that the Commission failed to provide 
him with the constitutional minimum of due process, which requires only “notice and the 
opportunity to be heard.” Velella, 13 A.D.3d at 202 (“There is no constitutional guarantee of any 
particular form of procedure.”). 

Moreover, Petitioner does not and cannot allege any procedural error by the 
Commission that he does not have the opportunity to raise in this Court through the instant 
special proceeding, which is the exclusive remedy provided by the City Human Rights Law for 
procedural errors by the Commission. See N.Y.C. Admin. Code § 8-123. It is well established 
that there can be no deprivation of procedural due process from an administrative agency’s 
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decision where, as here, “an adequate postdeprivation opportunity to be heard has been provided 

by this [special] proceeding.” C/S Window Installers, Inc. v. N.Y.C. Dep’t of Design & Constr., 

304 A.D.2d 380, 380 (1st Dep’t 2003) (rejecting procedural due process claim against City 

agency where availability of review in CPLR article 78 proceeding provided all the process that 

was due). 10 As the First Department stated in Velella v. N.Y.C. Local Conditional Release 

Comm ’n, 13 A.D.3d201 (1st Dep’t 2004): 

Even were we to find that any of the petitioners were denied an 
essential aspect of procedural due process, we would find that, 
under the circumstances of these cases, each of the petitioners had 
an adequate post-deprivation opportunity to be heard in these 
article 78 proceedings. 

Id. at 202 (internal citations omitted); Mordukhaev v. Daus, 457 F. App’x 16, 21 (2d Cir. 2012) 
(“[W]e have held that the availability of an Article 78 proceeding to challenge any alleged 
deficiencies in an administrative adjudication is sufficient to satisfy due process.”); Hellenic Am. 
Neighborhood Action Comm. v. City of New York , 101 F.3d 877, 880 (2d Cir. 1996) (“[T]he Due 
Process Clause of the Fourteenth Amendment is not violated when a [government] employee 
intentionally deprives an individual of property or liberty, so long as the [government] provides a 
meaningful post-deprivation remedy.”). 

CONCLUSION 

For the foregoing reasons, the Petition should be dismissed and the Commission’s 
determination should be upheld and affirmed. 


10 Petitioner appears to rely solely on Rosu v. City of New York, 2012 U.S. Dist. LEXIS 178875 (S.D.N.Y. 
Dec. 13, 2012), for his procedural due process claim, but Rosu in fact dismissed such a claim because the 
plaintiff, like Petitioner here, failed to articulate any grounds on which the Commission’s investigation 
violated due process. Id. at *14. To the extent Rosu suggests that a procedural due process claim might 
still be available against the Commission for insufficient investigation, despite the availability of an 
adequate judicial remedy through a special proceeding, it is not binding on this Court, whereas C/S 
Window and Velella, which hold to the contrary, are controlling. 
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Dated: April 5, 2013 

New York, New York 


MICHAEL A. CARDOZO 

Corporation Counsel of the City of New York 

Attorney for Respondents 

100 Church Street, Room 20-101 

New York, New York 10007 

(212)356-2294 


By: 



Leonard M. Braman 
Assistant Corporation Counsel 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER (Part 33; Hunter, J.) 

Petitioner, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent. 

-X 

VERIFIED REPLY to CITY’S ANSWER with CORRECTIONS of the AFFIRMATION 
of LEONARD M. BRAMAN pursuant to CPLR 405 

STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, the petitioner, being duly sworn, depose and say: 

1. Asa result of the time constraints for filing papers, the Petitioner’s examination of the 
investigation file of Carlos Velez (“Velez”), the Law Enforcement Director for the City of New 
York Commission on Human Rights (“City HR”), occurred after the filing of the Verified 
Petition, and the receipt of documents from the file occurred after the filing of the Supplement 
Petition. 

2. Petitioner’s initial pleadings consist of the Verified Petition, February 8, 2013, the 
Supplement Petition, February 28, 2013, and Exhibits to the Supplement Petition, March 14, 
2013. Some references by the Petitions need to be clarified: 

a. Verified Petition 20 refers to Supplement Petition 23, 24, 26, which are 
supported by Exhibits to the Supplement Petition, Ex. C, “Tasty 1027.” 






b. Verified Petition 21 refers to Supplement Petition 25, 26, which are 
supported by Exhibits to the Supplement Petition, Ex. D, “Maria W. NY”. 

c. Supplement Petition 1} 19 is supported by Exhibits to the Supplement Petition, Ex. 
A. 

3. Two corrections to the Supplement Petition are that “Elite 10” in Supplement Petition 

K 20 and 21 should be replaced with “Kelly R. Paris France” and both paragraphs are supported 
by Exhibits to the Supplement Petition, Ex. B. 

Reply to new material in City HR Answer, specifically the Affirmative Defenses 

The Petitioner asserts that all the Affirmative Defenses cited by the City HR attorney 
Leonard M. Braman (“Braman”) do not apply. (Braman Answer at 6-7). One defense, by 
Braman is that the Petitioner has not complied with the Notice of Claim provisions of New York 
General Municipal Law §§ 50(e), (h), and (i), and N.Y.C. Admin. Code § 7-201. That is false, as 
shown at Petitioner Reply, Ex. C, Notice of Claim. 

Correction of material in Braman Affirmation and providing of omissions under CPLR 
405 

4. Correction to Braman Affirm. ]{2, the Petitioner specifically told the New York State 
Division of Human Rights, “I believe I was discriminated against because of my: sex.” 

(Verified Petition, Ex. D, State Human Rights Division Complaint at p. 4 (emphasis added)). 

5. Correction to Braman Affirm. 3, the State Division of Human Rights concluded “[t]he 
record is not supportive of complainant’s allegations of sex discrimination. . . . There is a lack of 
evidence that respondent’s treatment of complainant was based on his sex.” (Verified Petition, 
Ex. F, State Division of Human Rights Determination and Order After Investigation O State 
DHR Order”) at 1, 2). 
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6. Correction to Braman Affirm. 7 concerning Amnesia’s Verffied Answer submitted to 
City HR: 

a. Amnesia’s corporate officer, Henry Rosas, who verified Amnesia’s Answer did 
not have personal knowledge of the facts as required by Kopanski v. Hawk Sales 
Co., 76 Misc. 2d 348, 349; 350 N.Y.S.2d 53, 534 (N.Y. Sup. Ct. Herkimer Cty 
1973). (Braman Affirm., Ex. 5, Petitioner Rebuttal ^ 1, 2). 

b. Mr. Rosas denied that Amnesia required the Petitioner and his friend to buy a 
$350 bottle of alcohol to enter the club (Braman Affirm., Ex. 4, Amnesia Verified 
Answer 4), but his attorney, Joseph Anci, admitted to the State’s Division of 
Human Rights that the incident of alleged discrimination in the Verified 
Complaint at TJ 4 (Braman Affirm., Ex. 3) was accurate in that it concerned the 
purchase of a bottle of alcohol for $350 in order for the complainant and his 
attorney friend to enter the nightclub. (Petitioner Reply, Ex. A, Anci Response to 
N.Y. State Division of Human Rights, February 2, 2010, at 3 last paragraph and at 
4 last two full paragraphs.) 

c. Mr. Rojas in Amnesia’s Verified Answer at ]J 7 (Braman Affirm., Ex. 4) swore 
the nightclub does not have a policy or practice of age discrimination, yet attorney 
Anci admitted that “it is important for Amnesia to ensure that the individuals who 
are admitted to Amnesia are representative of the establishment’s attitude and 
image. To further that end, Amnesia admits all individuals regardless of gender, 
class, religion, race and sexual orientation, so long as those individuals best 
represent the image of the establishment.” (Petitioner Reply, Ex. A, Anci 
Response to N.Y. State Division of Human Rights, February 2, 2010, at 3-4, 
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bottom two sentences starting at 3). 1 As the State Division of Human Rights 
found, that image appears to be one of youth: “[bjased on observations made 
during the field visit, the vast majority of the patrons of the nightclub appeared to 
be under the age of 30 years.” (Braman Affirm., Ex. 2, State DHR Order at 2). 

Public lunch counters in the Deep South during the 1960s also limited the 
individuals they served in order to maintain their image—white. But in doing so, 
they violated the rights of others. If Amnesia wants the right to admit only 
persons that fit its alleged image, then it should acquire a membership club liquor 
license rather than one for a public accommodation. 

d. Amnesia’s Verified Answer at f 17 asserts Amnesia does not 
enforce an image of youth and asserts it is the victim of the age demographics for 
those who generally attend nightclubs. Such does not negate that Amnesia’s 
policy of enforcing a youthful image resulted in discrimination against Petitioner 
and his friend based on age. Otherwise, an all-white country club could say 
everybody here is white because it’s white people who typically play golf and 
tennis. 

7. Addition to Braman Affirm. ]} 9, Braman affirmed under penalty of perjury that Velez 
obtained the State Division of Human Rights’ file, which included its decision, investigation 
report, and supporting materials. However, when Petitioner examined Velez’s investigation file 
on February 21, 2013, the only State Division of Human Rights document was the State DHR 
Order —there was no investigation report, no supporting materials. 


1 It is revealing and an admission of sorts that Amnesia did not include age in the categories it claims not to 
discriminate against. 
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8. Correction to Braman Affirm. 10, the only indication of an attempt to locate the 
Amnesia doonnan “David” (who required the Petitioner and his friend to buy a bottle for 
admission) that was found in Velez’s investigation file was a letter addressed to “David” at 
Amnesia’s business address that was returned to City HR as undeliverable. There was no 
indication that Velez tried any other means to contact “David.” There were also no emails, 
letters, telephone logs, or evidence of in-person visits to Amnesia’s manager or officers in an 
attempt to locate “David.” 

9. Correction of the inference from Braman Affirm. ^ 13, 14 that Petitioner was 
jurisdictionally barred from bringing an age discrimination complaint because of N.Y. Executive 
Law § 279(9) and the following cases: Emil v. Dewey, 49 N.Y.2d 968 (1980); Bhagalia v. State, 
644 N.Y.S.2d 398 (A.D. 3 Dept. 1996); Benjamin v. N.Y.C. Dept, of Health, 2007 WL 3226958 
at *5 (A.D. 2 Dept. 1994); Rosario v. N.Y.C. Dept, of Education, 2011 U.S. Dist LEXIS 41177 at 
*4 (S.D.N.Y. 2011). (Ex. A, Order at p. Tres). N.Y. Executive Law § 279(9) and these cases 
state that a person alleging discrimination has a choice: he can either go to court or file a 
complaint with a human rights agency, but not both. The Petitioner initially filed a complaint 
with the State Division of Human Rights, but when its decision pointed out the discrimination 
was likely based on age, a different cause of action over which it had no jurisdiction, Petitioner 
immediately made a complaint for age discrimination to City HR. At that point in time, there 
had been no court involvement in this matter, so the statute and cases relied on by Velez in his 
Determination and Order After Investigation (“ Admin. Closure ”) did not apply. 

10. Correction of the language in Braman Affirm. 14 that uses the word “claim” while 
Velez used the word “action.” Braman Affirm. 14 states the Velez cited to Emil v. Dewey, 49 
N.Y.2d 968, 968 (1980) for the proposition that “the Court of Appeals has held this provision 
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[N.Y. Executive Law § 279(9)] to bar a subsequent claim ‘based upon the same incident’ as a 
prior State DHR complaint” (emphasis added), but Velez used the word “action”—not claim: 
“[t]he New York Court of Appeals interpreted New York Executive Law $ 297(9) as precluding 
a subsequent action that is ‘based upon the same incident’ as the Agency complaint.’” (Braman 
Affirm., Ex. 9(A), Admin. Closure at Tres)(emphasis added). “Action” infers a cause of action; 
claim is linguistically more nebulous and might be interpreted as the fact situation that gives rise 
to one or more causes of action. 

11. Correction of the inference from Braman Affirm, 15 that N.Y.C. Admin. Code §8- 
109(f)(iii) prevented City HR from having jurisdiction over Petitioner’s age discrimination 
complaint. Velez was able to reach this conclusion only by an overly strained reading of the 
word “grievance” as meaning the fact situation and not the cause of action. (Verified Petition 
46-55). 

12. Correction of conclusions from Braman Affirm. 16, 17. Velez in reaching his 
conclusion that “a reasonable person, looking at the evidence as a whole, could reach the 
conclusion that it is more likely than not that the unlawful discriminatory practice was” not 
committed (N.Y.C. Admin. Code §1-03) gave greater probative weight to unauthenticated, 
unreliable, and hearsay Internet blogs than the findings of the trained investigators of the State 
Division of Human Rights who actually visited Amnesia. These investigators were required to 
determine whether the State had jurisdiction (Petitioner Reply, Ex. D, Information For 
Complainants) and in doing so, they concluded that it did not because age discrimination in 
public accommodations is beyond the authority of the State Division of Human Rights. 
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13. Correction of the inference from Braman Affirm. ^ 18 that Velez considered the “entire 
record” when he actually relied on an Internet article critical about Petitioner, two Internet blogs 
(Exhibits to Supplement Petition, Exs. A, C, D), and a nonexistent video tape. 

14. Clarification of Braman Affirm. ]f 22. The City HR violated the Petitioner’s 
procedural due process rights by failing to follow its procedure for investigating a discrimination 
complaint. 

WHEREFORE, for the foregoing reasons, the Petitioner respectfully requests the Court 
annul the City of New York Commission on Human Rights decision that Amnesia did not 
discriminate against the Petitioner because of his age, and order such other and further relief as 


the Court deems just and proper. 
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Exhibit A 


LaSasso Griesmeyer Law Group pllc 

SO MAIDEN LANE - SUITE 2205 - NEW YORK, NEW YORK 10038 - TEL (212) 421-6000 - FAX (212) 421-6006 


ROGER GRIESMEYER 
MARIEL LASASSO 


February 2, 2010 


New York State Division of Human Rights 
20 Exchange Place, 2nd Floor 

New York, New York 10005 FEB 0 3 2010 


Re: Case No. 10138862 

Roy Den Hollander, Esq. v. Amnesia J.V. LLC 

Response to the Complaint 

Respondent, Amnesia J.V. LLC, denies the sole allegation of Complainant, Roy Den 
Hollander, that, on January 9,2010, he was discriminated against when he was denied access to a 
private business, Amnesia, because he would not pay $350 to purchase a bottle of alcohol. Mr. 
Hollander suggests that he was only asked to pay the $350 because he was a male, and he 
allegedly witnessed that a "couple of groups of ladies entered without having to agree to buy a 
bottle for S350." 

These bare-bone, self-serving statements by Mr. Hollander fail to establish a prima facie 
case of disc rimin ation. It is unclear, but it appears that Mr. Hollander is claiming that he was 
denied access to Amnesia solely because he is a male. However, Mr. Hollander submits one 
isolated, unsubstantiated instance in an attempt to demonstrate a pattern, plan or policy of 
discrimination against males by Amnesia and its owners/managers/employees. 


Mr. Hollander's Complaint Fails to State A Claim 
In a discrimination claim before the Human Rights Division, a complainant has the 
burden of proving that he was/is a member of a protected class and that the respondent engages 
in discrimination against members of that class. 

Unlike the case of Braun v. Swiston, 72 Misc.2d 661 (Sup. Ct. Erie Cty. November 27, 
1972), Mr. Hollander fails to identify the specific discrimination against the male gender as a 
whole. In Braun , the New York State Supreme Court for Erie County found that the Plaintiffs, 
long-haired males, had been denied access to a restaurant, and therefore discriminated against, 
because long-haired females were permitted to access the restaurant 

Here, Mr. Hollander has not shown, and cannot show, the same level of discrimination 
that is required to satisfy his burden under the Executive Law/Human Rights Law. First, Mr. 
Hollander's recitation of the facts, if true, only demonstrates that he was denied access to 
Amnesia. This allegation, alone, does not establish that either Amnesia has a policy of 
discrimination against males as a group, or engages in a pattern or practice of discrimination 
against males as a group. Further, Mr. Hollander fails to establish that he was prohibited from 
entering because he is a male. Second, Mr. Hollander never alleges, or submits any proof, that 
all men who entered, or who attempted to enter, Amnesia on the night in question were required 
to pay the $350 bottle charge. Third, Mr. Hollander never alleges, or submits any proof, that all 
women who entered, or who attempted to enter, Amnesia on the night in question were exempt 
from paying the $350 bottle charge. 
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Respondent's Rebuttal Statement of Facts/Affinnative Defenses 


All bars and nightclubs are subject to occupancy restrictions pursuant to fire and building 
codes. As a result, Amnesia only has a limited amount of floor space on any given night. When 
maximum occupancy is approached, individuals either have to wait in line until patrons leave, or, 
they are presented with the opportunity to sit at a reserved table with the purchase of a bottle of 
alcohol. This option is presented to all individuals when there is a limit on space inside 
Amnesia. Additionally, if a group or party has already purchased a bottle and is sitting at a 
reserved table, the other members of their party can enter the club without having to purchase 
another bottle or take up an additional reserved table. 

Mr. Hollander attempted to enter Amnesia at after 11:00 P.M. on a Saturday night. This 
is a very busy day, and time, for Amnesia. Typically, the club is very crowded at this time and, 
as mentioned above, the occupancy restrictions limit the admittance of new patrons. 
Accordingly, Mr. Hollander was offered the opportunity to enter the club immediately if he 
wanted to sit in a reserved space and purchase a bottle of alcohol. Mr. Hollander chose not to do 
so and removed himself from the line. 

The S350 offer made to Mr. Hollander was purely a business decision and was not 
motivated in any way by any discriminatory intent or purpose. Amnesia is a business engaged in 
nightlife entertainment. As with any business, the number one priority is to become, operate, 
and remain a profitable venture. To that end, it is important for Amnesia to ensure that the 
individuals who are admitted to Amnesia are representative of the establishment's attitude and 
image. To further that end. Amnesia admits all individuals regardless of gender, class, religion, 


3 



race and sexual orientation, so long as those individuals best represent the image of the 
establishment. 

It is to be expected that the reputation of Amnesia, in part furthered by diverse clientele, 
will attract individuals who would otherwise not seek to frequent the establishment. In those 
instances, and depending on the capacity at any given time, individuals, men and women alike, 
may be requested to purchase a bottle of alcohol in order to gain admittance. This practice is 
solely to protect the premium that is placed on occupancy during any given night. Therefore, in 
order to ensure that Amnesia does not lose business by admitting too many non-contributing 
individuals, the club requests that the individuals tender a good faith purchase in order to secure 
admission. 

In certain circumstances the S350 bottle price is a starting point for negotiations. 
However, in this case, at no point did Mr. Hollander tender a counter-offer or ask if he could be 
admitted at a lower price or for a purchase of a less expensive spirit. Additionally, Mr. 
Hollander was not joining any other individual who was already inside the club and sitting at a 
reserved table. 

Clearly, there was, and is, no discriminatory animus behind the request that Mr. 
Hollander purchase a bottle of alcohol in order to gain admission to Amnesia This request was 
merely a business decision, made without regard to his, or any individuals' gender, race, religion, 
sexual orientation or class. This request was a decision solely to protect the profitability of the 
establishment. 

Furthermore, Mr. Hollander is a known Men's Rights Advocate and has filed a number of 
complaints and lawsuits against public establishments for alleged discrimination against the male 



gender (see www.roydenhollander.com). This fact, coupled with the threadbare allegations 
proffered by Mr. Hollander in the instant complaint, demonstrate that this plea to the New York 
State Division of Human Rights is nothing more than his next publicity stunt. Mr. Hollander is 
attempting to manipulate the system in order to gain attention for his crusade to "battle the 
infringement of Men's Rights by the feminists and their allies." 

Therefore, Mr. Hollander cannot establish probable cause for his claim, and the Division 
should find that there was no unlawful disc rimin ation by Amnesia or any of its owners, managers 
and/or employees. 


Respectfully, 



L 

Joseph And 

Attorney for Respondent Amnesia J. V. LLC 
LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York. New York 10038 


{212)421-6000 
(212) 421-6006 fax 
janci@lgiawgroup.com 
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Exhibit B 


545 East 14th Street, 10D 
New York, N.Y. 10009 


ROY DEN HOLLANDER 
Attorney at Law 


Tel: (917)687-0652 
rdhhh@yahoo.com 


October 15,2010 


Patricia L. Gatling, Commissioner 
New York City Commission on Human Rights 
40 Rector Street, 1 Oth Floor 
New York, NY 10006 

Dear Ms. Gatling: 

One of you supervisors, Carlos Velez, refused to accept an age discrimination complaint 
concerning an incident that occurred on Saturday, January 9, 2010, at the nightclub Amnesia J.V. 
LLC, located in Manhattan. 

At around 11:00 pm, Amnesia required that a friend of mine and I, both male and middle 
aged, pay $350 for a bottle in order to enter the nightclub. Amnesia did not require other people 
who were in their twenties to buy a bottle for $350 in order to enter the club. 

I filed a complaint with the New York State Division of Human Rights, which found 
there was no sex discrimination but probably age discrimination. “A photo on complainant’s 
website suggests the he is significantly older than [Amnesia’s] patrons....” Determination and 
Order After Investigation, No. 10138862, N.Y.S. Human Rights Division, p. 2, Leon C, Dimaya, 
Regional Director (copy is attached). Since the N.Y.S. Human Rights Division does not have 
jurisdiction over age discrimination in a public accommodation, it dismissed the complaint. 

The New York City Commission on Human Rights, however, does have jurisdiction over 
public accommodations that discriminate based age. Although I was trying to file an age 
discrimination complaint with your Commission, supervisor Velez concluded based on the 
State’s Determination and Order After Investigation that the incident really involved sex 
discrimination, and not age discrimination as indicated by the State. Since I had already filed a 
complaint with the State about sex discrimination, I could not file another one with the City. 
Supervisor Velez simply changed my allegations so your Commission would not have to deal 
with the complaint. So the State says “age discrimination don’t bother us” and your Commission 
says “sex discrimination so the State has to deal with it.” 

Supervisor Velez also communicated through one of your employees that there was no 
discrimination at all because Amnesia was only charging older males $350 for admission and 
was therefore not barring us from entering. Years ago in Montgomery, Alabama, people with 
relatively darker skin color could enter a public bus, but they would have to sit in the back. By 


supervisor Velez’s reasoning, such conduct is not discriminatory because those with a different 
skin complexion were not barred from riding the buses. 

Supervisor Velez, also through an employee, communicated that I should appeal the 
State’s Determination and Order After Investigation. That requires bringing an Article 78 action 
in the New York State Supreme Court, which will cost almost as much as paying $350 for a 
bottle to enter Amnesia. 

So what ever happen to President Harry Truman’s philosophy concerning passing the 

buck? 


Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 
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Exhibit C 


In the Matter of the claim of 
ROY DEN HOLLANDER, 


Claimant, 


-against- 


NOTICE OF CLAIM 


c:- 


- pA 


The CITY OF NEW YORK, 


Respondent. 

-X 


To: Comptroller of the City of New York 

PLEASE TAKE NOTICE that the claimant makes claim and demand against the City of 
New York as follows: 

That Claimant was unlawfully discriminated against because of his national origin, 
religion, marital status, and exercise of his First Amendment rights. 

1. The Claimant’s name is Roy Den Hollander and his address is 545 East 14 Street, 
Apt. 10D, New York, N.Y. 10009. The Claimant is represented by himself, who is an attorney. 

2. The nature of the claim: The Executive Director for Law Enforcement, Carlos 
Velez, of the N.Y.C. Commission on Human Rights (“Commission”) unlawfully discriminated 
against the Claimant in dismissing a Complaint filed by the Claimant with the Commission as a 
result of Velez’s prejudice toward the Claimant because the Claimant is of Euro-American 
protestant ancestry, divorced, and exercised his First Amendment rights by filing a number of 
anti-feminist lawsuits. 

3. The time when, the place where, and the manner in which the claim arose: 
Claimant subsequently filed a complaint with the Commission against the New York City 
nightclub Amnesia for age discrimination on October 22, 2010, at the Commission’s Office, 40 
Rector Street, 10 th Floor, New York, N.Y. 10006. Beginning with the Commission’s initial 





imerview on October 15. 2010. at the Commission’s office and continuing through Velez’s 
alleged investigation to his Determination and Order dated July 27, 2012, Velez unlawfully 
discriminated against Claimant because of Claimant’s ancestry, religion, marital status, and 
exercise of his First Amendment rights by basing the reasons for dismissing Claimant’s 
complaint against Amnesia on Velez’s personal prejudices. 

4. The items of injuries claimed are: Unlawful discrimination against ancestry, 
religion, marital status, and exercise of the First Amendment right to bring lawsuits. 

5. The remedies requested are: the Commission implement in its operations anti- 
discrimination policies that prevent unlawful discriminatory acts by its employees against Euro 
Americans of protestant ancestry, divorced husbands, and any man who chooses to exercise his 
free speech and fight for his rights by suing and petitioning the government for a redress of 
grievances. In addition, the Executive Director for Law Enforcement of HR be required to 
undergo sensitivity training to mitigate or at least enable him to control his prejudice toward 
Euro-Americans of protestant ancestry, divorced husbands, and men who choose not to meekly 
submit to feminist and political correctionalist ideology. 

The Claim and demand is hereby presented. 

Please Take Further Notice that by reason of the foregoing, the Claimant will file a 


complainant with the Commission against Velez for his unlawful discrimination 



Sworn to before me on the 
of August 201 



Nbtarv Public 


iollander 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 




BARBARAN PEREZ 
Ntfvy RaBHe • Stafa of New York 
NO. 01PE6232290 
Qualified in New York County / 

My Commission Expires J2d2^I2A! 





WWW.COMPTROLLER.NYC.GOV 



Michael Aaronson 
Chief, Bureau of Law and 
Adjustment 

015-151 


THE CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 
CLAIMS AND ADJUDICATIONS 
1 CENTRE STREET ROOM 1200 
NEW YORK, N.Y. 10007-2341 


John C. Liu 

COMPTROLLER 


Date: 08/23/2012 

Claim No: 2012PI021784 

RE: Acknowledgment of Claim 


ROY DEN HOLLANDER 
545 E 14 ST APT 10D 
NEW YORK, NY 10009 


Dear Claimant: 

We acknowledge receipt of your claim, which has been assigned the claim number shown 
above. Please refer to this claim number in any correspondence or inquiry you may have with our 
office. 


We will do our best to investigate and, if possible, settle your claim. However, if we are 
unable to resolve your claim, any lawsuit against the City must be started within one year and 
ninety days from the date of the occurrence. 

If you have any questions regarding your claim, you may contact us at either 212-669-8750 
for property damage claims or 212-669-4445 for claims involving personal injury. 


Sincerely, 

Michael Aaronson 
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NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

20 EXCHANGE PLACE, 2ND FLOOR 
NEW YORK, NEW YORK 10005 

(212) 480-2522 
Fax: (212) 480-0143 
www.dhr.state.ny.us 


DAVID A. PATERSON GALEN D. KIRKLAND 

GOVERNOR COMMISSIONER 

INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF 
NEW YORK STATE DIVISION OF HUMAN RIGHTS 

The New York State Division of Human Rights is a State agency mandated to receive, 
investigate and resolve complaints of discrimination under N.Y. Executive Law, Article 15 (“Human 
Rights Law”).. The Division’s role is to fairly and thoroughly investigate the allegations in light of all 
evidence gathered. 

/ 

YOUR RIGHTS AND RESPONSIBILITIES AS A COMPLAINANT 

■ You have a right to obtain a private attorney at any time, but you are not required to do so. 

. ■ If you experience any further conduct by the Respondent that you believe is discriminatory, or 
is in retaliation for filing your complaint, you should immediately report it to the Division of 
Human Rights. 

I 

You must notify the Division of any change in your address or telephone number. If the 
Division cannot contact you, we may not be able to proceed with your case. Inability to locate 
you will result in the eventual administrative dismissal of your case. 

■ Your complaint may Voluntarily be withdrawn in writing by you at any time. The withdrawal 
form must be sighed by you or your attorney (original or fax will be accepted). A withdrawal' 
form may be obtained from the Division. 

■ Conciliation or settlement is possible at all points in the proceeding, and’ the Division may 
provide assistance with conciliation or settlement at the request of any party. 

■ You, or your attorney, may review the Division's file in this matter, and may copy by hand any 
material in the file, or obtain photocopies at a nominal charge. The Respondent in this matter 
has the same right to review the file. 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

The Division represents neither the Complainant nor the Respondent. The Division pursues the 
State’s interest in the proper resolution of the matter in accordance with the Human Rights Law. 

Upon receipt of a complaint, the regional Office will: 

Notify the Respondent(s). (A Respondent is a person or entity about whose action the 
Complainant complains.) 

■ Resolve issues of questionable jurisdiction. 


INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF THE NYS.DIVISrON.OF HUMAN RIGHTS 
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■ Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the U.S. Department of Housing and Urban Development (HUD), where applicable. 
Such federal filing creates a complaint separate and apart from the complaint filed with the 
Division, and protects your rights under federal law, although in most cases only one 
investigation is conducted pursuant to work-sharing agreements with these federal agencies. 

Investigate the complaint through appropriate methods (written inquiry, field investigation, 
witness interviews, requests for documents, investigatory conference, etc.), in the discretion of 
the Regional Director. The investigation of the complaint is to be objective. 

■ Allow the parties to settle the matter by reaching agreement on terms acceptable to the 
Complainant, Respondent and the Division. The Division will allow settlement from the time 
of filing until the matter reaches a final resolution. 

■ Determine whether or not there is probable cause to believe that an act of discrimination has 

. occurred, if the matter cannot be settled prior to that Determination. The Division will notify 
the Complainant and Respondent in writing of the Determination. 

WHAT IS THE DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

It is the Division’s policy to investigate all cases promptly and expeditiously. Therefore, you 
are expected to cooperate with the investigation fully and promptly. No deadlines will be extended at 
any time during the investigation, unless good cause is shown in a written application submitted at least 
five (5) calendar days prior to the original deadline. 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 
dismissal of the case, the Complainant may appeal to the State Supreme Court within 60 days . 

If the Determination is one of probable cause, there is no appeal to court. The case then 
proceeds to public hearing before an Administrative Law Judge. Under Rule 465.20 (9 N.Y.C.R.R. 

§ 465.20), the Respondent may ask the Commissioner of Human Rights within 60 days of the finding 
of probable cause to review the finding of probable cause. 

WHAT IS A PUBLIC HEARING? 

A public hearing, pursuant to the Human Rights Law, is a trial-like proceeding at which 
relevant evidence is placed in the hearing record. It is a hearing de novo, which means that the 
Commissioner’s final decision on the case is based solely on the content of the hearing record. The 
public hearing is presided over by an Administrative Law Judge, and a verbatim transcript is made of 
the proceedings. 

The hearing may last one or more days, not always consecutive. Parties are notified of all 
hearing sessions in advance, and the case may be adjourned to a later date only for good cause: 

The Complainant can retain private counsel for the heariiig, but is not required to do so. If 
Complainant is not represented by private counsel, the Division’s counsel prosecutes the case in 
support of the complaint. Respondent can retain private counsel for the hearing, and, if Respondent is 
a corporation, is required to be represented by legal counsel.. Attorneys for the parties or for the 
Division may issue subpoenas for documents and to compel the presence of witnesses. 
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At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 
Law Judge and is sent to the parties for comment. 

A final Order is issued by the Commissioner. The Commissioner either dismisses the 
complaint or finds discrimination. If discrimination is found. Respondent will be ordered to cease and 
desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 
accommodation of disability. The Division may award money damages to Complainant, including 
back pay and compensatory damages for mental pain and suffering, and in the case of housing 
discrimination, punitive damages, attorney’s fees and civil fines and penalties. A Commissioner’s 
Order may be appealed by either party to the State Supreme Court within 60 days. Orders after hearing 
are transferred by the lower court to the Appellate Division for review. 

WHAT IS A COMPLIANCE INVESTIGATION? 

The compliance investigation unit verifies whether the Respondent has complied with the 
provisions of the Commissioner’s Order. If the Respondent has riot complied, enforcement 
proceedings in court may be brought by the Division. 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 
individuals filing complaints and from those against whoin a complaint has been filed. The 
information is necessary to conduct a proper investigation; failure to provide such information could 
impair the Division’s ability to properly investigate the matter. This information is maintained in a 
computerized Case Management System maintained by the Division’s Director of Information 
Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. . 

GENERAL INFORMATION 

For a more detailed explanation of the process, see the Division’s Rules of Practice 
(9 N.Y.C.R.R. § 465) available on our website www.dhr.state.ny.us. If you have any additional 
questions about the process, the investigator assigned to the case will be available to answer most 
questions. \ 
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MEMORANDUM OF LAW IN OPPOSITION TO CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS’ MOTION TO DISMISS AND MOTION IN 
OPPOSITION TO THE PETITION FOR JUDICIAL REVIEW 


Roy Den Hollander (“Petitioner”) submits this memorandum of law in opposition to the 
motion to dismiss and motion in opposition to judicial review submitted by the New York City 
Commission on Human Rights (“City HR”). 

PRELIMINARY STATEMENT 


The attorney for City HR, Leonard M. Braman (“Braman”), begins his Memorandum of 

Law with the typically sophomoric effort of painting Petitioner in a negative light so as to litigate 

this proceeding on the character traits of Petitioner in the obvious hope that the Court will 

consider Petitioner an unpopular dissident member of a minority—men, and therefore 

undeserving of judicial protection of his rights. (Braman Law Memo, at 1-2). As Justice Powell 

said in his concurring opinion in United States v. Richardson, 418 U.S. 166, 192 (1974): 

“The irreplaceable value of the power articulated by Mr. Chief Justice Marshall 
rMarbury v. Madison , 5 U.S. 137] lies in the protection it has afforded the 
constitutional rights and liberties of individual citizens and minority groups 
against oppressive or discriminatory government action. It is this role, not some 
amorphous general supervision of the operations of government, that has 
maintained public esteem for the . . . courts and has permitted the peaceful 
coexistence of the countermajoritarian implications of judicial review and the 





democratic principles upon which our Federal Government in the final analysis 
rests.” 

Petitioner believes and advocates countermajoritarian views in this age of political 
correctness and its sister ideology Feminism. He proudly admits to bringing a number of anti¬ 
feminist or men’s rights cases in accordance with his belief in equal protection under the U.S. 
Constitution—but what does that have to do with an age discrimination complaint against a 
nightclub? Nothing, unless it is used to say, as Braman intentionally imputes, that Petitioner is a 
misogynist, a colonizer of females, a modern-day leper; therefore, this Court should rule against 
him. 


Braman, a lawyer and not a psychologist, claims those alleged character traits led 

Petitioner to first file a sex-discrimination complaint with the State Division of Human Rights 

when the nightclub Amnesia refused him and a male attorney friend admission unless they 

bought a $350 bottle of alcohol. Okay, let’s assume Petitioner has those character traits and they 

played a part in filing the complaint with the State Division of Human Rights. So what? The 

issue was whether Amnesia discriminated against the two men based on sex, which involves the 

intent of the people who operate Amnesia—not the intent of the Petitioner. The State Division 

of Human Rights conducted an investigation at the nightclub, something City HR never did, and 

the State found that (1) Petitioner had not been discriminated against because of his sex but (2) 

he apparently had been discriminated against because of his age: 

“Based on observations made during the field visit, the vast majority of the 
patrons of the nightclub [Amnesia] appeared to be under the age of 30 years. 

Respondent [Amnesia] asserts that, when the nightclub is crowded, respondent 
employs an admissions strategy to limit the number of individuals, male and 
female, who do not have the appearance respondent desires to maintain the image 
of the nightclub. A photo on complainant’s website suggests that he is 
significantly older than respondent’s patrons, and age discrimination is beyond 
the jurisdiction of the Division with regards to public accommodation.” 
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(Verified Petition, Ex. F, State Division of Human Rights, Determination and Order After 
Investigation (“State DHR Order ” at 2). So, Petitioner was wrong about sex discrimination, but 
not about being discriminated against and that discrimination was based on age. 

Braman calls this part of the State’s finding “dicta” (Braman Law Memo, at 2). Dicta, 
however, are “statements made by a court in an opinion which are unnecessary to the holding . . . 
.” Chiasson v. N. Y.C. Dep 7 of Consumer Affairs , 138 Misc. 2d 394, 396 (1988). Among the 
requirements of the State Division of Human Right’s Investigative Procedure is that the 
investigation “[rjesolve issues of questionable jurisdiction.” (Petitioner Reply, Ex. D, 
Information for Complaints at 1-2). The State’s trained investigators made the necessary fact 
findings to resolve whether the State had jurisdiction—it did not because Amnesia apparently 
engaged in age discrimination. 

Another definition for dicta are expressions in a court’s opinion that go beyond the facts. 
The State, however, reached its conclusion based on the facts its investigators observed—facts of 
a more probative value than those relied on by City HR Law Enforcement Director Carlos Velez 
(“Velez”) who used an Internet article and Internet blogs. 

When Petitioner read the State’s findings, he realized he had made a mistake—something 
humans tend to do—by asserting the wrong cause of action. If the State had jurisdiction over age 
discrimination in public accommodations, Petitioner would have requested leave to amend his 
complaint with the State to substitute an age-discrimination cause of action. But the State does 
not have such jurisdiction, so Petitioner immediately corrected his error by contacting City HR to 
file a cause of action for age discrimination. 

At the intake with City HR attorney Laura Flyer, Petitioner explained his error and desire 
to correct it. Braman, however, considers this effort to change the cause of action as some type 
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of scam that “entitled” City HR to view the new cause of action “skeptically.” (Braman Law 

Memo, at 17). Under “Braman Law,” any change in a complainant’s cause of action means the 

plaintiff is lying and should be treated in the same manner as when a deponent’s testimony 

contradicts the deponent’s affidavit, Sosna v. Am. Home Prods., 298 A.D.2d 158, 158 (1st Dep’t 

2002), which is the case that Braman relies on. 

City HR’s investigation by Velez did not yield credible evidence of age discrimination 

because it was abbreviated and cursory. Velez, and not Petitioner, had the “fact-finding 

responsibility” to conduct a sufficient investigation that searched for substantial evidence to 

support a determination. Matter ofT.K. Management Inc. v. Gatling, 2005 N.Y. Misc. LEXIS 

3593 * 12. The “desk-chair” or “desktop” information on which Braman rests his case are 

irrelevant, unprobative, unauthenticated, and hearsay 1 information that are primarily based on an 

Internet article and Internet blogs. For example, from his computer and desk, Velez held: 

“Complainant is a self professed advocate for men’s rights who identifies himself 
as an ‘anti-feminist lawyer’ on his website, www.roydenhollander.com. He has 
filed a number of lawsuits against bars and clubs that have “Ladies Nights,” and 
admits in several online publications that he is ‘bitter’ from an ex-wife who used 
him for his US citizenship and money. Complainant’s description of himself is 
consistent with his pattern of filing several gender discrimination suits.” 

(Verified Petition, Ex. C, City HR Determination and Order After Investigation (“Admin. 

Closure ”) at Tres). 

Continuing to follow in Velez’s tracks of personally criticizing Petitioner, Braman says 
“Petitioner declined the opportunity to submit additional comments in support of his appeal.” 
(Braman Law Memo, at 9, 20). So what insinuation is Braman selling? That Petitioner was 


1 Braman bizarrely asserts that hearsay is substantial evidence for which he relies on Bellamy v. N.Y.S. Div. 

Human Rights, 8 A.D.3d 269, 210 (2d Dep’t 2004). (Braman Law Memo, at 21 n.9). Bellamy stated that some 
reliance on hearsay will not alone result in reversal. It did not hold or infer that hearsay was substantial evidence. 
Further, hearsay is treated skeptically by City HR. Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 
1303/97 (May 30, 1997). 
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remiss in some fashion or not diligent in exhausting his administrative remedies? Whatever 
Braman’s specific innuendo, his objective is clear—win at any cost. 

Why is it that these newer generations of attorneys are incapable of sticking to the 
merits—they just have to get personal. Perhaps they believe themselves superior to other 
generations as manifested by Braman telling this Court that it “must” dismissed this action. 
(Braman Law Memo, at 3, 9, 10, 14, 15, 18, 22). Although in Braman’s case, it may simply be 
attributable to “Harvard hubris.” 

Braman also adopts another tactic of Velez—rewrite the law. Both argue that because 
Petitioner had filed one cause of action with the State Division of Human Rights, he could not 
file a different cause of action with City HR. Velez cited to N.Y. Executive Law § 279(9) and 
the following cases: Emil v. Dewey, 49 N.Y.2d 968, 968 (1980); Bhagalia v. State, 228 A.D.2d 
882, 883 (3d Dep’t 1996); Benjamin v. N.Y.C. Dept, of Health, 2007 WL 3226958 at *5 (A.D. 2 
Dept. 1994); Rosario v. N.Y.C. Dept, of Education, 2011 U.S. Dist LEXIS 41177 *4 (S.D.N.Y. 
2011). The statute and the cases state that a person has a choice between going to court or to a 
human rights agency but not both. They do not say that by going to one human rights agency for 
one cause of action, a person cannot go to another agency for a different cause of action when 
the first agency lacks jurisdiction over the different cause of action. 

On the procedural due process claim, Braman is correct that due process requires judicial 
review of an agency’s action, which is why Petitioner is now before this Court. Braman, 
however, is attempting a deception by arguing that just because this proceeding was brought 
before the judiciary that means Velez’s investigation satisfied procedural due process. That’s not 
the law and it is not the issue. The procedural due process issue is whether Velez’s investigation 
followed City HR procedures. “[N]ot properly conducting an investigation in accordance with 


5 



the [agency’s] procedures would mean [it] did not afford sufficient process . . . Rosu v. The 
City of New York, 2012 U.S. Dist. 178875 *14 (S.D.N.Y. 2012). 

ARGUMENTS 

I. Velez violated Petitioner’s procedural due process rights by failing to follow City 

HR’s required procedures in conducting his investigation. 

Reminiscent of the hyper-technical pleading standards of the Field Code, Braman 
superciliously faults Petitioner for not including the words “according to 42 U.S.C. 1983” in the 
Supplement Petition that adds a Fourteenth Amendment procedural due process action. (Braman 
Law Memo, at 22). Braman has apparently forgotten that a pleading “shall be liberally 
construed” and “defects ignored if a substantial right of a party is not prejudiced.” CPLR 3026. 
“[T]he burden is expressly placed upon one who attacks a pleading for deficiencies in its 
allegations to show that he is prejudiced.” Foley v. D ’Agostino, 21 A.D.2d 60, 65 (1 st Dep’t 
1964). Braman has not met his burden. 

Continuing to betray a remarkable instinct for the capillaries, Braman also faults 
Petitioner for not adding any specific relief in the Supplement Petition for Velez’s due process 
violations. “[T]he court may grant any type of relief within its jurisdiction appropriate to the 
proof whether or not demanded . . . .” CPLR 3017. Petitioner is fully confident that this Court 
will provide such other and further relief it deems just and proper as was previously requested in 
the Petition that the Supplement Petition supplements. (Verified Petition at 13). 

On the procedural due process issue, Braman even makes the ludicrous argument that just 
because judicial review of an agency action is allowed, there is no procedural due process 
violation. Braman wrote: 

“It is well settled that where judicial review is available to raise any alleged 

procedural error in an agency’s determination - such as through the instant special 
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proceeding - due process is satisfied, and there can be no procedural due process 
violation.” 

(Braman Law Memo, at 3). Just because a party has an opportunity for judicial review does not 

mean an agency’s action complied with procedural due process. 

Braman is falsely imputing that Petitioner is challenging City HR’s required procedures 

as violating the U.S. Constitution when his Memorandum states, “Petitioner concedes, as he 

must, that the Commission’s ‘investigation procedures are sufficient to satisfy procedural due 

process.’” (Braman Memo. Law at 22). Petitioner is not grudgingly acknowledging that point to 

the Harvard trained Braman because it was the Petitioner who said such in his Supplement 

Petition at ]{4. Even when Petitioner is right, Braman’s litigation strategy of belittling his 

opponent drives him to insinuate that his opponent is wrong. 

In addition to Braman’s Ivy League condescension, he simply deletes Petitioner’s words 

so they do not get in the way of Braman’s fatuous arguments. For example, Braman says, 

“Petitioner has failed to identify any violation of his right to procedural due process” because 

Petitioner did not allege that Velez “failed to take any step in [his] investigation” that he should 

have taken. (Braman Law Memo, at 22, 23). 

The Supplement Complaint at ]{ 5 states in black and white: 

“The City HR’s procedure for investigating a complaint is that ‘After a complaint 
has been filed, a neutral fact-finder, the investigator or attorney, will interview the 
parties and witnesses, review the respondent’s answer and supporting 
documentation, issue interrogatories and document requests, and conduct field 
visits and tests where appropriate.’” 

The internal quote not only comes from City HR’s website but Rosu v. City of New York, 2012 
U.S. Dist, LEXIS 178875 *3 (S.D.N.Y. Dec. 13, 2012). Velez failed to comply with the above 
in his desk-chair investigation. 

Was it “appropriate” for procedural due process purposes that Velez: 
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did not interview witnesses, 


• did not issue interrogatories, 

• did not obtain authenticated documents, 

• did not make any telephones logs, which indicates he made no telephone calls, except 
perhaps to Amnesia’s attorney, 

• did not try to contact a potential witness, attorney Robert M. Ginsberg, who was with 
Petitioner on the night of the discrimination, which amounted to denying Petitioner a 
“full and fair opportunity” to present his claims, Stern v. N.Y.C. Comm ’n Human Rights, 
38 A.D.3d 302, 302 (1st Dep’t 2007), 

• did no more than send a letter to Amnesia addressed to the doorman ‘David,” which was 
returned as undeliverable, 

• did not try to contact anyone familiar with Amnesia’s admission policy, 

• did not try to contact anyone at Amnesia who witnessed the discrimination even though 
there were two bouncers standing next to the doorman. 

So no interviews with eye-witnesses or Amnesia officials, no interrogatories of anybody, and no 

requests for documents other than the State Division of Human Rights’ Determination and Order 

After Investigation (“State DHR Order ”), which Velez subsequently dismissed as of no value 

because it supported Petitioner’s age-discrimination cause of action. 

What then did Velez rely on for his decision and was his reliance “appropriate”? 

One Internet source of information reviewed and used by Velez and relied on by Braman 

in this proceeding, but strangely never cited by either, was the article titled “NYC Attorney Out 

To Reclaim Ex-Wife From Feminism’s Clutches, Get Faid Easier,” written by some unknown 

person using the pseudonym “Jezebel.” That article was the source of Velez’s finding, which 

Braman relies on, that 

“Complainant is a self professed advocate for men’s rights who identifies himself 
as an ‘anti-feminist lawyer’” on his website, www.roydenhollander.com. He has 
filed a number of lawsuits against bars and clubs that have ‘Fadies Nights,’ and 
admits in several online publications that he is ‘bitter’ from an ex-wife who used 
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him for his US citizenship and money. Complainant’s description of himself is 
consistent with his pattern of filing several gender discrimination suits.” 

(Verified Petition, Ex. C, Admin. Closure at Tres; Braman Law Memo, at 1-2). 

The article states the following of which Velez and Braman must have thought important; 

otherwise, they would not have relied on it for their findings in their papers: 

“[Petitioner] admits that he’s still bitter [over divorce], which is why he spends all 
his time these days filing “antifeminist” lawsuits, to try to rid the world of 
feminism . . . [so] he can get laid more cheaply. Yeah, he’s the same guy that 
filed lawsuits against bars and clubs that have ‘Ladies Nights.’ ... He looks like 
that creepy guy that used to go to the 19+ clubs in college and stare at all the girls 
who wouldn’t fuck him. But, obviously, that’s not his fault for being a creepy 
bastard trying too (sic) recapture his lost youth by boning drunk chicks half his 
age, it’s Leminism’s fault for convincing drunk chicks half his age that they could 
do better. Way better. ... So, look, I would almost feel bad for you [Petitioner] 
that your ex-wife conned you into marrying her so she could get her green card, 
but you’re such a jerk I kind of don’t. . . . [I]f you’re so damned desperate to get 
back to a society in which women are considered 2nd-class citizens and the 
“rights” of men are respected by the courts over the rights of women (especially 
in cases of date rape, which you so lovingly advocate in your New Yorker profile 
as the way things ought to be), you can always go back to Russia.” (Exhibits to 
Supplement Petitioner, Ex. A). 

Velez’s decision of “no probable cause” also relied on, as does Braman in his 
Memorandum, two Internet blogs concerning Amnesia from the site “Yelp.com” as evidence that 
Amnesia also required younger folk to buy a $350 bottle in order to enter. (Verified Petition, Ex. 
C, Admin Closure at Cuatro). The blogs are not only hearsay, unreliable, unauthenticated but 
irrelevant. 

Braman and Velez do not know whether these two people are who they say they are, do 
not know whether they were sober at the time of their purported observations, have no way of 
testing their perceptions and memories, and do not know whether they were actually at Amnesia 
when they claimed. 
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Still, Braman and Velez put special emphasis on a blog from “Tasty 1027” as evidence 
that Amnesia required both older and younger patrons to buy a bottle for admission. Velez 
wrote: 

“an alleged patron of [Amnesia], whom based on her posted picture appears to be 
in her 20’s or 30’s, expressed her frustration on yelp.com about the difficulty in 
gaining entry into the club, stating ‘. . . of course the only way to get in was if we 
bought bottles.’” (Verified Petition, Ex. C, Admin. Closure at Cuarto). 

What Velez left out of Tasty’s blog was that “[I]n the end my party of 12 made it in . . . .” 

(Exhibits to Supplement Petition, Ex. C). This may indicate that her party entered without 

buying a bottle, or maybe there were older folks in her party and they had to buy a bottle, or 

maybe everyone was young and they still had to buy a bottle because of the size of her party. 

We don’t know because Velez never contacted her. 

Braman and Velez also absurdly use this blog from April 25, 2010, as conclusive proof 

that Amnesia did not engage in the incident of discrimination against the Petitioner and his friend 

on January 9, 2010, and it did not have a policy at that time of discriminating against older 

persons who did not fit its intentionally created image of youth. Assuming the blog accurate, it 

occurred months after Amnesia learned that it had fallen under the scrutiny of the State Division 

of Human Rights for discriminatory practices, which was clearly an incentive for Amnesia to 

clean up its act. 

The second blogger “Maria W. NY” does not even mention buying a bottle to gain 
admission. She just mentions that younger folk were “lining up at the downstairs bar,” which is 
inside the club. Velez and Braman assume they were lining up to buy bottles, but that 
assumption is wrong. Bottles can only be purchased at tables within a nightclub. Bottle service 
is the practice, in which coveted tables at swanky clubs are reserved for a group as long as they 
buy a high-priced bottle of vodka or champagne. State Liquor Authority, Departmental Bill #16 
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(SLA 10-07); Associated Press 2007, New York Eyes Regulating Bottle Service. The State DHR 
Order confirms this for Amnesia when it stated that Amnesia had “several tables for individual 
bottle service . . . (Verified Petition, Ex. F at 2). 

Neither of the two blogs purports to represent the events that occurred to Petitioner and 
his friend on January 9, 2010. Since a single instance of discrimination is sufficient to violate 
the law, probative evidence should concern that fact situation. Silver Dragon Restaurant v. City 
Commission on Human Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on 
one occasion a black lady was required to pay for food before it was served while others who 
were white were served first and then paid); Joseph v. N.Y. Yankees Partnership, N.Y.L.J., 
October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion a black lady was refused admission 
to the Stadium Club unless she changed attire, which she did, but inside she saw that white ladies 
did not have to wear the same type of attire). 

There is one blog in Velez’s investigation file, however, about what did occur on January 

9, 2010, at around 11 pm, but Velez and Braman ignored it. “Kelly R. Paris France” wrote that 

she entered Amnesia around the same time, on the same night that Petitioner and his friend were 

required to buy a bottle for entry. Kelly wrote “It wasn’t crowded inside!” And next to the blog 

printout is handwritten, “Same date & time cs Mr. Hollander”—presumably, the writing is 

Velez’s. (Exhibits to Supplement Petition, Ex. B). 

This blog refutes a statement by Amnesia that is relied on by Velez and Braman, which 

comes from the State DHR Order. Velez’s Admin. Closure quotes from the State DHR Order. 

“[Amnesia] asserts that when the nightclub is crowded, [Amnesia] employs an 
admissions strategy to limit the number of individuals, male and female, who do 
not have the appearance [Amnesia] desires to maintain the image of the 
nightclub.” 
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(Verified Petition, Ex. C, Admin. Closure at Dos; Braman Affirm, f 3; Braman Law Memo, at 
4). According to “Kelly R. Paris France,” the club wasn’t crowded on January 9, 2010, at 11 
pm; therefore, Amnesia’s rationale does not explain why Amnesia required the Petitioner and his 
friend to buy a bottle, but it does infer that Amnesia’s statements are disingenuous and that it 
discriminated against the Petitioner and his friend. 

Braman not only dissembles the facts but cites to various inapposite cases for holding 
certain procedures are not required in a City HR investigation. (Braman Law Memo, at 23): 
Rosu v. The City of New York, 2012 U.S. Dist. 178875, deals with lack of procedures involving 
depositions, a hearing, cross-examination of witnesses, and access to the City HR file during the 
investigation—the absence of those are not challenged in this case. Chirgotis v. Mobile Oil 
Corp., 128 A.D.2d 400, 403 (1 st Dep’t 1987), found that in light of a 56 page statement by 
defendant with affidavits and relevant documents that a hearing or conference was not 
required—the absence of such is not challenged here. Block v. Gatling, 26 Misc. 3d 1228(A), 
2010 N.Y. Misc. LEXIS 352 (Sup. Ct. N.Y. Cty. Feb. 18, 2010), aff’d, 84 A.D.3d 445 (1st Dep’t 
2011), found that the people not interviewed were not relevant to plaintiffs allegations of age 
discrimination and disability discrimination, which were disproved by plaintiffs admissions, a 
collective bargaining agreement, and defendant’s position statement. Amnesia never provided a 
position statement although it was invited to, and while Velez tried to contact a witness for 
Amnesia, he failed to even try to contact Petitioner’s eyewitnesses to the discrimination— 
attorney Robert M. Ginsberg, which amounted to denying Petitioner a “full and fair opportunity” 
to present his claims, Stern v. N.Y.C. Comm ’n Human Rights, 38 A.D.3d 302, 302 (1st Dep’t 
2007). In Givens v. Gatling, 2011 N.Y. Misc. Lexis 3551 (Sup. Ct. N.Y. Cty. July 11, 2011), 
City HR “did not interview witnesses, because petitioner failed to provide the Commission with 
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this information during the investigation.” Givens at *8. Here, Velez simply ignored the key 
witness Robert M. Ginsberg even though he knew about him and how to contact him. Pascual v. 
N.Y.S. Div. Human Rights, 37 A.D.3d 215, 216 (1st Dep’t 2007), found that subpoenaing 
documents was unnecessary because petitioner had a two hour fact-finding conference to present 
and rebut information. Here, Velez did not provide a fact-finding conference. 

Braman, failing to find authority that Velez can do whatever he pleases or not do 
whatever he pleases and still comply with procedural due process, unilaterally tries to erase from 
the requirements of City HR procedures that “a neutral fact-finder” will conduct the 
investigation. Rosu v. City of New York, 2012 U.S. Dist, LEXIS 178875 *3. Braman completely 
ignores this requirement by wrongly asserting that only “notice and opportunity to be heard” are 
necessary. (Braman Law Memo, at 23). 

In addition, Braman tries to hoodwink this Court into focusing on the wrong the issue, 
that because City HR procedures provide “notice and opportunity to be heard” and judicial 
review, there can be no violation of procedural due process rights. (Braman Law Memo, at 23). 
Once again, Petitioner’s argument is not whether the procedures of City HR coupled with 
judicial review under special proceedings satisfy procedural due process, but whether Velez 
followed City HR procedures, which, as illustrated above and below, he clearly did not. By not 
following City HR procedures, Velez violated the Petitioner’s procedural due process rights. 
Rosu v. The City of New York, 2012 U.S. Dist. Lexis 178875 *14. 2 


2 Braman tries two more of his patented chicaneries in his Law Memo, at 24 n.10 by falsely claiming Rosu carries no 
weight while he himself uses it as authority at 23, and falsely claiming two cases hold that a violation of an agency’s 
procedures cannot violate procedural due process. C/S Window Installers, Inc. v. N. Y. C. Dep't of Design & Constr., 
304 A.D.2d 380, 380 (1st Dep’t 2003) and Velella v. N.Y.C. Local Conditional Release Comm ’n, 73 A.D.3d 201, 202 
(1st Dep’t 2004), actually hold that procedural due process requires a post-deprivation review of an agency’s actions 
not that the mere availability of such a review absolves an agency of due process violations. 


13 



II. Velez’s conclusion of “no probable cause” was based on insubstantial evidence, 

misrepresentations, and so abbreviated and one-sided that it does not even deserve 
the moniker “investigation.” 

“Probable Cause” for City HR means “where a reasonable person, looking at the 
evidence as a whole, could reach the conclusion that it is more likely than not that the unlawful 
discriminatory practice was committed.” 47 RCNY § 1-03. There are two important points to 
note about this definition. 

First, it does not require ongoing practices of discrimination in that Amnesia regularly 
requires gray-haired men to pay $350 for admission while allowing younger folk in for $20 or 
$30. All that is needed is a onetime act of discrimination—Petitioner and his friend showed up 
at Amnesia on January 9, 2010, at around 11 pm and are barred from entering unless they agree 
to buy a bottle for $350 while younger folk are not. The legal authorities that a single instance of 
discrimination is good enough to show probable cause are the cases Silver Dragon Restaurant v. 
City Commission on Human Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings 
Co.)(on one occasion a black lady was required to pay for food before it was served while others 
who were white were served and then paid) and Joseph v. N. Y. Yankees Partnership, N. Y.L.J ., 
October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion a black lady was refused admission 
to the Stadium Club unless she changed attire, which she did, but inside saw that white ladies did 
not have to wear the same type of attire). Velez arbitrarily ratcheted up the standard by requiring 
multiple “discriminatory practices” or continuing discrimination. (Verified Petition, Ex. A, 
Admin. Closure at Uno). 

The second important point is that a decision as to whether probable cause exits has to 
rely on “evidence.” For information to be used as evidence means that the “[ejssential attributes 
are relevance and a probative character, Edison Co. v Labor Bd., 305 U.S. 197, 229 (1938); 
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Matter of Ralph v Board of Estimate of City ofN. Y., 306 N.Y. 447, 454 (1954). It is “[mjarked 
by its substance—its solid nature and ability to inspire confidence, substantial evidence does not 
rise from bare surmise, conjecture, speculation or rumor. 300 Gramatan Ave. Associates v. State 
Div. of Human Rights, 45 N.Y.2d 176, 180 (1978)(citations omitted). The evidence must be 
“more than seeming or imaginary.” Id. Evidence for establishing facts can only be alleged by a 
person in a position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH 
Index No. 478/93 (March 2, 1993). Further, information in which one person tells another and 
that second person tells City HR or one person writes something and City HR only has the 
written document is called hearsay and is treated skeptically. Triborough Bridge and Tunnel 
Auth. v. Simms, OATH Index No. 1303/97 (May 30, 1997). The reason is that the person making 
the original statement or writing the document does not present himself to City HR for 
assessment of his demeanor and credibility, does not submit to cross examination by City HR in 
which the certainty of his perceptions, his motivations, the reliability of his memory, and his 
credibility may be tested by one with a motive to test vigorously. Id. 

Since City HR is charged with eliminating and preventing discrimination, it has a motive 
to “test vigorously” infonnation it relies on for a finding. Velez did not do that, instead he relied 
on irrelevant, untrustworthy, unauthenticated, and hearsay information: an Internet article, two 
Internet blogs ( supra at 8-11), a speculation about Amnesia’s doorman, painting Petitioner in a 
negative light, an erased video, and Amnesia’s Verified Answer by a person without firsthand 
knowledge whose assertions Velez failed to independently verify—something the courts 
consider important, Bachman v. State Division of Human Rights, 104 A.D.2d 111, 113 (1st Dep’t 
1984). 


15 



Velez claimed “upon information and belief,” which means speculation because Velez 
lacked any rational basis for his assumption, that Amnesia’s doorman was an independent 
contractor. (Verified Petition, Ex. A, Admin. Closure at Uno). Let’s assume he was. Amnesia 
can still be liable for discrimination by the doonnan if in carrying out his duties, the doorman 
discriminated. N.Y.C. Admin. Code § 8-107(13)(c). No problem there, the guy hired by 
Amnesia as gatekeeper refused to admit Petitioner and his friend without agreeing to buy a $350 
bottle while younger folk were treated differently. But there’s more, Amnesia also had to know 
that the doonnan was discriminating if he was an independent contractor. Velez provides no 
information or evidence one way or the other because he again failed to use City HR power to 
gather evidence, which again betrays a pattern of shortcuts and nonfeasance. 

Braman, as did Velez, categorizes Petitioner as a member of a currently disfavored group 
in order to sway the Court in Braman’s favor. In that tactic lies the probable reason that Velez 
never contacted an eyewitness to the discrimination. It seems strange that Velez would ignore 
Petitioner’s friend who accompanied him that night, Robert M. Ginsberg. The likely reason is 
that Velez would not have been able to discredit him as he tried with Petitioner. Mr. Ginsberg 
graduated Yale Law School, is listed as a “super lawyer,” and very progressive, having been a 
Democratic State Committeeman for the Upper Westside for decades. Velez could not have 
used the same tactics against him as he did Petitioner. 

Velez, as does Braman, also tried to blame Petitioner for the unavailability of what Velez 
considered the key evidence of what occurred on the night in question—Amnesia’s alleged video 
surveillance of the club on the outside. (Verified Petition, Ex. C, Admin. Closure at Tres- 
Cuatro). Velez ruled that had Petitioner filed his City HR complaint within 30 days of the 
incident, it would have prevented the self-erasing of the video “every 30 days.” (Id.). The City’s 
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Human Rights law requires that any complaint be filed within three years of when the 
discrimination occurred. Alimo v. Off Track Betting Corp. 685 N.Y.S.2d 180 (A.D. 1 Dept. 
1999). Velez, however, unilaterally reduced that to 30 days for Petitioner. 

Even so, Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 

1997), found no adverse inference was to be drawn because complainant was responsible for the 
loss of interview tapes of witnesses, since the witnesses were still available. All the witnesses to 
the discrimination in this case were available, but Velez chose to ignore finding the doorman, 
other than via a letter to Amnesia, and ignored contacting Ginsberg in favor of a non-existent 
silent video. 

Let’s assume, however, that this alleged surveillance tape still exists—what would the 
video show that night, outside of Amnesia’s front door? Two young people approach the 
doonnan, there’s some discussion and he looks at something they give him, which he gives back 
to them, and they enter the door. Did the doorman require them to buy a bottle and they agreed? 
Don’t know because there’s no audio. Petitioner and his friend approach the doonnan, there’s 
some discussion and the two step out of line. Were they told to step out of line because the 
doorman required them to buy a bottle and they refused? Don’t know because there’s no audio. 
Then two young people approach the doorman, there’s some discussion and he looks at 
something they give him, which he gives back to them, and they enter the door. Did the 
doonnan require them to buy a bottle and they agreed? Don’t know because this is the silent era. 
Such a video would not have been much good for determining what actually occurred, but Velez 
still used it to shift the blame to Petitioner for Velez’s slipshod investigation. 
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Velez’s decision does not refer to Amnesia’s Verified Answer, so it is unclear whether he 
relied on any of its allegations, but Braman does. There are plenty of problems with Amnesia’s 
Answer that make it untrustworthy: 

a. Amnesia’s corporate officer, Henry Rosas, who verified Amnesia’s Answer did 
not have personal knowledge of the facts of the discriminatory event as required by 
Kopanski v. Hawk Sales Co., 76 Misc. 2d 348, 349; 350 N.Y.S.2d 53, 534 (N.Y. Sup. Ct. 
Herkimer Cty. 1973), although he could attest to Amnesia’s admission policy, which he 
did below at c and d. (Braman Affirm., Ex. 4, Amnesia Verified Answer). 

b. Mr. Rojas denied that Amnesia required the Petitioner and his friend to buy a 
$350 bottle of alcohol to enter the club (Braman Affirm., Ex. 4, Amnesia Verified 
Answer 4), but his attorney, Joseph Anci, earlier admitted to the State Division of 
Human Rights that the incident of alleged discrimination in Petitioner’s Verified City HR 
Complaint at ]j 4 (Braman Affirm. Ex. 3) was accurate to the extent that it concerned the 
purchase of a bottle of alcohol for $350 for the Petitioner and his attorney friend to enter 
the nightclub. (Petitioner Reply, Ex. A, Anci Response to N.Y. State Division of Human 
Rights, February 2, 2010, p. 3 last paragraph and p. 4 last two full paragraphs.) 

c. Mr. Rojas in Amnesia’s Verified Answer at f 7 (Braman Affirm., Ex. 4) swore 
the nightclub does not have a policy or practice of age discrimination, yet attorney Anci 
admitted that “[I]t is important for Amnesia to ensure that the individuals who are 
admitted to Amnesia are representative of the establishment’s attitude and image. To 
further that end, Amnesia admits all individuals regardless of gender, class, religion, race 
and sexual orientation, so long as those individuals best represent the image of the 
establishment.” (Petitioner Reply, Ex. A, Anci Response to N.Y. State Division of 
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Human Rights, February 2, 2010, pp. 3-4, bottom two sentences starting on p. 3). As the 
State Division of Human Rights found, that image is one of youth: “[bjased on 
observations made during the field visit, the vast majority of the patrons of the nightclub 
appeared to be under the age of 30 years.” (Braman Affirm., Ex. 2, State DHR Order, p. 
2 ). 

Public lunch counters in the Deep South during the 1960s also admitted only 
those who furthered their image—white. But in doing so, they violated the rights of 
others. If Amnesia wanted the right to admit only persons that fit its image, then it 
should have acquired a membership club liquor license rather than one for a public 
accommodation. 

d. Amnesia’s Verified Answer at ]j 17 (Braman Ex. 4) asserts Amnesia does not 
enforce an image of youth and asserts it is the victim of the age demographics for those 
who generally attend nightclubs. Braman also makes this argument in his Law 
Memorandum at 16-18. Such does not negate that Amnesia’s policy of enforcing a 
youthful image results in discrimination against older folk. Otherwise, an all-white 
country club could state everybody here is white because it’s white people who typically 
play golf and tennis. 

Velez tried to discredit the State DHR Order while Braman, Janus-like, tries to have it 
both ways—using the Order when it supports his arguments and discrediting it when it does not. 

Braman Law Memorandum at page 8 dismisses the State DHR Order as having relatively 
little weight that Amnesia’s clientele tended to be under 30 but then gave the Order probative 
value when it stated that Amnesia required Petitioner and his friend to buy a bottle to further the 

3 It is revealing and an admission of sorts that Amnesia did not include age in the categories it claims not to 
discriminate against. 
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club’s “image” when there was limited space inside the club (Braman Law Memo, at 16). The 
“limited space” rationale, however, is contradicted by one of the Internet blogs reviewed by 
Velez, but not used by him and ignored by Braman. “Kelly R. Paris France” entered Amnesia 
minutes before Petitioner and his friend were barred. Inside, she found the place not crowded, 
which means Braman’s argument that Petitioner and his friend were required to buy a bottle 
because the club was crowded is fatuous. (Braman Law Memo, at 18). Apparently for City HR, 
Internet blogs are substantial evidence when they support Velez and Braman’s arguments but not 
when they don’t. 

In another having his cake and eating it too, Braman dismisses the observations of the 
State investigators concerning age discrimination as having “little probative value.” (Braman 
Law Memo, at 8, 17). But then, he relies on their observation of no individuals over age 30 
being required to purchase a bottle as evidence that Amnesia did not discriminate against 
Petitioner and his friend. (Braman Law Memo, at 18). 

One clear fallacy in Braman denigrating the State DHR Order concerning age 
discrimination is that one of the requirements of the State Division of Human Right’s 
Investigative Procedure is that “[t]he investigation of the complaint is to be objective” and 
“[rjesolve issues of questionable jurisdiction.” (Petitioner Reply, Ex. D, Information for 
Complainants at 1-2). Despite this requirement, Braman’s Memorandum at 8 argues, as did 
Velez, that since the State Division of Human Rights has no jurisdiction over age-discrimination 
in nightclubs, the State’s witnesses (presumably trained investigators of age discrimination in 
other areas within the State’s jurisdiction) are of little probative value and can be ignored. 
According to Braman and Velez’s logic, if a New York City policeman witnesses a federal 
crime, his testimony would be useless to the U.S. Attorney. I don’t think so. 
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Regardless of what Braman and Velez argued, the State made an objective investigation 

that concluded the State could not do anything because age discrimination in public 

accommodations was outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority of the 
patrons of the nightclub [Amnesia] appeared to be under the age of 30 years. 

Respondent [Amnesia] asserts that, when the nightclub is crowded, respondent 
employs an admissions strategy to limit the number of individuals, male and 
female, who do not have the appearance respondent desires to maintain the image 
of the nightclub. A photo on complainant’s website suggests that he is 
significantly older than respondent’s patrons, and age discrimination is beyond 
the jurisdiction of the Division with regards to public accommodation.” (Verified 
Petition, Ex. F, State DHR Order at 2). 

In addition, Velez ignored contacting the State investigators so he could re-write the State 
DHR Order to support his position. For example, Velez unilaterally ruled that the State Division 
of Human Rights limited its investigation to “observation[s] on the patrons who were actually 
inside the club, and not those who were waiting outside [in] the club’s line and denied entrance.” 
(Verified Petition, Ex. C, Admin. Closure at Dos). That is false. The State specifically states 
that its investigation included observing the people in line as well as inside the club. (Verified 
Petition, Ex. F, State DHR Order at 2). 

Relying on this misrepresentation, Velez found that “[b]ecause [Petitioner’s] allegations 
specifically refer to those waiting on line, the [State’s] observations of the customers inside the 
club have relatively little weight.” (Verified Petition, Ex. C, Admin. Closure at Dos). 

So what Clintonesque tactic was Velez using here? A couple of analogies might make it 


clear. 


Suppose you’re black and try to get into a club in the South, but the bouncers won’t let 
you in. The following weekend, your best buddy, a white guy, gets into the club no problem and 
later tells you the only people inside were white. What would you think? Would that be 
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reasonable—yes, especially in light of the facts that you were denied admission and the South 
has a reputation for discrimination—just as Amnesia has a reputation for a youthful image. 

Velez would rule your inference illogical. 

Here’s another analogy. You and your buddy stumble out of the Copacabana at three in 
the morning. He’s going uptown and you’re heading south. This time he’s black, you’re white. 
He tries to hail a cab but can’t. The vacant cabs keep zipping by. You step out into the uptown 
lane, raise your hand and a cab immediately stops. So, why did the other cabs pass your buddy 
by? According to Velez, it was just coincidence. 

Velez’s actions in looking into the discrimination can hardly be called an “investigation,” 
as Braman concedes when he telling omits the word “investigation” in citing to N.Y.C. Admin. 
Code § 8-113(d), which states, “If after investigation the commission determines that probable 
cause does not exist to believe that the respondent has engaged ... in an unlawful discriminatory 
practice . . .” then dismissal is warranted. (Emphasis added). Braman used the word “finds” 
instead of “investigation” because he knows that an investigation involves more than sitting at 
one’s desk and surfing the Internet. (Braman Law Memo, at 15). 

In addition to Braman’s linguistic machinations, he misrepresents what some of his cited 
cases hold. He falsely claims that City HR’s “probable cause determination is afforded 
substantial deference.” (Braman Law Memo, at 15). The key case he cites with no signal, 
Mitchell v. Comm ’n Human Rights, 234 A.D.2d 128,128 (1st Dep’t 1996), does not state that, 
does not hold that. That Article 78 proceeding was decided against the petitioner because he 
failed to file his City HR complaint within one year of the alleged discrimination as required by 
N.Y.C. Admin. Code § 8-109(e). Anything else from that case is dicta. In Wu v. N.Y.C. 

Comm ’n Human Rights, 84 A.D.3d 823, 824 (2d Dep’t 2011), the Second Department stated a 
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City HR determination requires a rational basis—something lacking in Velez’s Admin. Closure, 

but Wu does not hold or state that City HR detenninations are accorded “substantial deference.” 

In the third department case, Doin v. Continental Ins. Co., 114 A.D.2d 724,725-26 (3d Dep’t 

1985), the issue was not the “fairness or completeness” of a State Division of Human Rights 

investigation but whether the State had rationally denied a formal hearing. 

In another questionable effort, Braman attempts to heighten this Court’s standard of 

review for Velez’s “probable cause” determination by applying the deferential standard of 

review for City HR decisions based on a full hearing of the facts and determination by an 

administrative law judge. (Braman Law Memo, at 15-16). “Judicial review of [a State Division 

of Human Rights] determination made after a hearing is limited to consideration of whether 

substantial evidence supports the agency determination.” Rainer S. Mittl, Ophthalmologist, P.C. 

v. N.Y.S. Div. Human Rights, 100 N.Y. 2d 326, 331 (2003). All the cases 4 relied on by Braman 

are City HR and State Division of Human Rights decisions made after a full evidentiary hearing 

in which an administrative law judge assessed witness demeanor and credibility, along with 

weighing the quantity and quality of the evidence. Here, there was no hearing, no administrative 

law judge, and the only assessment Velez made was that unreliable statements from the 

Internet—by who knows whom—were sufficient. 

Even if this Court decides to use the standard of review applied to full hearings on the 

facts, Velez’s decision still must be supported by substantial evidence. 

“Substantial evidence ‘means such relevant proof as a reasonable mind may 
accept as adequate to support a conclusion or ultimate fact. . . . Essential 
attributes are relevance and a probative character. . . . Marked by its substance— 
its solid nature and ability to inspire confidence, substantial evidence does not rise 


4 Rainer S. Mittl, Ophthalmologist, P.C. v. N.Y.S. Div, Human Rights, 100 N.Y. 2d 326, 331 (2003); 300 Gramatan 
Ave. Assoc, v. N.Y.S. Div. Human Rights , 45 N.Y.2d 176, 180 (1978); 119-121 E. 97th St. Corp, v. N.Y.C. Comm ’n 
Human Rights, 220 A.D.2d 79, 82 (1st Dep’t 1996). 
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from bare surmise, conjecture, speculation or rumor. . . . More than seeming or 
imaginary. . . 

Matter of 119-121 E. 97th St. Corp. v New York City Comm'n. on Human Rights, 220 A.D.2d 79, 
81-82 (1996). An Internet article by an unknown person and two Internet blogs hardly inspire 
confidence that Amnesia “more likely than not” did not commit a discriminatory practice. Such 
so-called evidence is useless. 

After trying to mislead by asserting that this Court should apply the deferential standard 
of review for a full evidentiary hearing to a “probable cause” detennination, Braman says the 
real standard of review is whether Velez’s decision lacked a rational basis for which he cites a 
Court of Appeals case (. Rainer S. Mitt/, Ophthalmologist, P.C.) that does not hold that. Once 
again, assuming rationality is the standard, reliance on an Internet article and two blogs is far 
from rational. 

Braman even uses a blatant falsehood in his drive to win when he says: 

“Petitioner incorrectly suggests that the State DHR Order contained new “facts . . 

. subsequently revealed” (Pet. 39) that Petitioner did not possess when he filed 
his State DHR complaint and that necessitated bringing a new complaint with the 
Commission.” 

That is not even close to what the Verified Petition stated at f 39: 

“The Commission [City HR], however, unlike any court or other administrative 
agency, requires that once pleadings are submitted, and regardless of jurisdiction, 
the pleadings are written in stone and can never be amended no matter what facts 
are subsequently revealed.” 

There is no “new” in that paragraph of the Verified Petition. Braman simply created it to again 
increase his chances of winning. 

Having failed in his efforts to ratchet-up this Court’s standard of review for a City HR 
probable cause determination, Braman next argues that City HR has the discretion to use any 
method it wants for gathering information. (Braman Law Memo, at 19). If so, the information 
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gathered must still meet the requirements of substantial evidence. Matter of 119-121 E. 97th St. 
Corp. v. New York City Comm ’n on Human Rights, 220 A.D.2d 79, 81-82 (1996). The cases 
cited by Braman for City HR discretion were all decided based on substantial evidence or the 
lack thereof. (Braman Law Memo, at 19). Further, the methods used must comport with 
procedural due process requirements, Rosu v. The City of New York, 2012 U.S. Dist. Lexis 
178875 * 14. As argued supra, Velez failed both requirements. 

As for what constitutes a “sufficient investigation” as opposed to an “abbreviated and 
one-sided” one, the cases cited by Braman show beyond a doubt that Velez conducted a one¬ 
sided and abbreviated investigation. In David v. N. Y.C. Comm ’n Human Rights, 57 A.D.3d 406, 
407 (1st Dep’t 2008), City HR’s investigation included conducting over 20 interviews. Here 
Velez conducted none. In Chirgotis v. N.Y.S. Div. Human Rights, 128 A.D. 2d 400, 403 (1st 
Dep’t 1987), the State Division of Human Rights investigation included a 56 page “statement of 
position” and numerous affidavits from the respondent. Here, Amnesia provided none, only a 
verified answer by an individual who had no personal knowledge of the discriminatory event. In 
Pascual v. N.Y.S. Div. Human Rights, 37 A.D.3d 215, 216 (1st Dep’t 2007), petitioner had a two 
hour fact-finding conference to present and rebut information, so subpoenaing documents was 
not necessary. Here, there was no conference. In Block v. Gatling, 26 Misc. 3d 1228(A), 2010 
N.Y. Misc. LEXIS 352 (Sup. Ct. N.Y. Cty. Feb. 18, 2010), aff’d, 84 A.D.3d 445 (1st Dep’t 
2011), the Court found that the people not interviewed were not relevant to plaintiffs allegations 
of age and disability discrimination, which were also disproved by plaintiffs admissions, a 
collective bargaining agreement, and defendant’s position statement. Amnesia never provided a 
position statement although it was invited to, and Velez actually failed to interview an 
eyewitness to the discrimination—Robert M. Ginsberg. Braman wrongly claims that Givens v. 
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Gatling, 2011 N.Y. Misc. Lexis 3551 (Sup. Ct. N.Y. Cty. July 11, 2011), holds that City HR’s 
failure to interview a known witness is “without import.” City HR in Givens “did not interview 
witnesses, because petitioner failed to provide the Commission with this infonnation during the 
investigation.” 5 Givens at *8. Here, Velez had all the contact information necessary to contact 
Robert M. Ginsberg during the investigation but did not. The Givens Court found a sufficient 
investigation because it “reviewed the medical notes, [an agency’s] internal investigations into 
the petitioner’s disability, and memos from both parties, among other items. The Commission 
based its finding of no probable cause on both the evidence in the record and on the 
administrative law judge’s findings.” Givens at *11. In Stillman v. N.Y.S. Div. Human Rights, 
2008 N.Y. Misc. LEXIS 8096 (Sup. Ct. N.Y. Cty. Nov. 19, 2008), the petitioner claimed 
discrimination because a bookstore would not accept his personal check as payment. The State 
Division of Human Rights took evidence from the bookstore on its check payment policy to 
which the petitioner admitted he failed to comply. The petitioner also requested a hearing that 
was denied. The Court held that under the circumstances in Stillman, City HR’s detennination 
was rationally based. Stillman at 4. Here, Petitioner did not request a hearing and did not admit 
that Amnesia acted in a non-discriminatory manner. In Lee v. N.Y.S. Div. Human Rights App. 
Bd., 111 A.D.2d 748, 748 (2d Dep’t 1985), respondent submitted a lengthy response and 
petitioner’s admissions called into question his credibility. Neither of those situations occurred 
here. 

Still, Braman argues Velez conducted a “sufficient investigation” by (1) acquiring the 
“investigation report, and supporting materials” for the State Division of Human Rights 


5 The witness not interviewed in Givens was a person similarly situated as the petitioner, but the petitioner never 
alleged in her City HR complaint and amended complaint that she was treated differently than that person. 
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investigation of which none were in Velez’s investigation file 6 ; (2) “attempting] diligently” to 
contact the doorman “David” even though all Velez did was send a letter to Amnesia addressed 
to “David,” which was returned undeliverable; (3) trying to obtain a silent and useless video; and 
(4) finding on the Internet an article by “Jezebel,” three blogs, one of which Velez marked as 
“same date & time . . .’’as the discrimination, but did not use because it belied Amnesia’s 
justification for requiring the purchase of a bottle, and two from months later on which Velez 
relied. 

That is it! That’s the entire record on which Velez based his no probable cause 
determination. Braman tries to gloss over this Inspector Clouseau investigation by 
characterizing Petitioner’s criticism “as nothing more than disagreements” between Petitioner 
and Velez. (Braman Law Memo, at 21). Who does Braman think he is kidding—these aren’t 
mere “disagreements,” these are the facts, or more accurately the lack of facts, revealed by 
Velez’s investigation file. 

Braman also argues that the “abbreviated and one-sided” standard can be trumped by 
limiting the Court’s focus to just the information Velez gathered—no matter how insubstantial it 
is. (Braman Law Memo, at 20). Such a rule would mean that City HR could base a probable 
cause detennination on a modicum of the flimsiest information and a court would never be able 
to find its investigation abbreviated and one-sided. Braman wrongly relies on two cases for his 
newly-minted rule. In Featherstone v. Franco, 95 N.Y.2d 550, 554 (2000), the Court of Appeals 
stated that “[i]n this case, the administrative record contains substantial evidence” on which the 
City Housing Authority based its decision. (Emphasis added). In Yarbough v. Franco, 95 

6 Braman affirmed under penalty of perjury that Velez obtained the State Division of Human Rights’ file, which 
included its decision, investigation report, and supporting materials. However, when Petitioner examined the City 
HR investigation file on February 21, 2013, the only State Division of Human Rights document was the State DHR 
Order —there were no investigation report and supporting materials. 
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N.Y.2d 342, 347 (2000), the Court of Appeals required that the Petitioner had to first vacate a 
Housing Authority order against her and because she had not, there was no record for the courts 
to review. Neither the Featherstone nor Yarbough situations exist here. 

Velez sat down at his desk and with little work over a short period of time, sent out a 
letter that was returned, contacted Amnesia’s attorney, sent an email requesting a complete file 
from the State that he never received, searched the Internet and cherry picked a couple of 
untrustworthy, irrelevant blogs and an article that he stretched into supporting a “no probable 
cause” detennination. All in order to enforce his view that if you are allowed on the bus, you are 
not discriminated against even though you have to sit in the back or pay a higher fare. The law, 
however, is that when “a barrier . . . makes it more difficult for members of one group to obtain a 
benefit than it is for members of another group .... [It] is the denial of equal treatment resulting 
from the imposition of the barrier . . . .” Northeastern Fla. Assoc. Gen. Contractors Am. v. 
Jacksonville, 508 U.S. 656, 666 (1993). 

III. There is no bar to filing a complaint with one human rights agency when a 

complaint with another human rights agency could not be amended to add a new 
cause of action because the original agency lacked subject matter jurisdiction over 
the new action. 

A. Under the law, a grievance is not the fact situation that gives rise to a cause of 
action but the cause of action itself. 

The City’s Human Rights Law states that “[a]ny person aggrieved by an unlawful 
discriminatory practice” can file a complaint. N.Y.C. Admin. Code § 8-109(a)(emphasis 
added). An unlawful discriminatory practice means subjecting a person to different treatment 
that denies him the advantages, privileges, and facilities of a public accommodation because of 
his race, creed, color, national origin, age, gender, disability, marital status, partnership status, 
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sexual orientation or alienage or citizenship status . . . N.Y.C. Admin. Code § 8- 
107(4)(a)(emphasis added). 

The “or” means that discriminating against a person for say “alienage” is one unlawful 
discriminatory practice and discriminating against a person for say “color” is another separate 
unlawful discriminatory practice. The person discriminated against because of his alienage is 
“aggrieved,” he is wronged, which means he has a grievance, referred to legally as a “cause of 
action” because he was denied something others weren’t due to his alienage. A person 
discriminated against because of his color also has a grievance, a cause of action, because he was 
denied something due to his skin hue. The two grievances, causes of action, are not the same. 
One was motivated by ill will toward a person’s alienage while the other was motivated by ill 
will toward a person’s color. 

What if the same person is discriminated against for both his alienage and color on the 
same occasion at the same time? Does he have one grievance, one cause of action, or two? 

Every first year law student knows the answer—the person has two causes of action or two 
grievances stemming from that one fact situation. 

According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or wrong 
that gives ground for a complaint.” Without the violation of a right there is no wrong and no 
complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. The U.S. Supreme Court ruled “[a] cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show.” Baltimore S.S. Co. v. Phillips, 274 U.S. 
316,321 (1927). When the “violations of two individual rights have occurred,” even though 
“both violations spring from a common fact, a single occurrence” there are two injuries, not one. 
Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 (S.D.N.Y. 1969). 
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Braman tries to deceptively alter the facts here and re-write Petitioner’s argument in 
order to marshal support for his inapplicable position. Braman claims Petitioner argues that 
when a person has been discriminated against in one fact situation, he can file “successively,” 
one after another, as many complaints as causes of actions. (Braman Law Memo, at 11). That is 
not this case and not what Petitioner argues. 

If either City HR or the State Division of Human Rights have jurisdiction over all the 
causes of action stemming from a fact situation, the original complaint would be amended to add 
the other causes of action. If the complainant failed to add the causes of action in a timely 
fashion then a human rights agency could deny leave to amend—just as a court does. But that is 
not the situation here. Here, the State had jurisdiction over the allege cause of action: sex 
discrimination, but then the State discovered through its investigation that the real cause of 
action was age discrimination over which it had no jurisdiction, but City HR did. 

A proper analogy of what really occurred in this case is the following: Let’s assume City 
HR’s investigator, Velez, steps into a British telephone booth and ends up in Atlanta, Georgia in 
front of the Pickrick Restaurant in 1964. Hungary after his time travel, he tries to enter the 
restaurant but is met by Lester Maddox brandishing an axe handle. Maddox, an avowed bigot 
toward people with darker skin color and those he thinks are aliens (foreigners) refuses to admit 
Velez. Does Velez have one cause of action, one grievance, against Maddox or two? There’s 
only one fact situation, but he has two causes of action because Maddox discriminated against 
him on the basis of color and alienage. 

Braman and Velez, however, believe that in the Maddox analogy, Velez has only one 
cause of action, or one grievance, because only one incident of keeping Velez out of the 
restaurant occurred. Velez used this mistaken view to rule that because Petitioner had filed a 
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complaint with the State Division of Human Rights on a cause of action for what was believed to 
be sex discrimination, he could not file a complaint with the City HR for a cause of action based 
on age discrimination even though the State did not have jurisdiction over age discrimination. 

Braman and Velez’s wrong assertion that “grievance” does not mean an unlawful 
discriminatory practice but the actual incident, the fact situation, which gives rise to the 
discrimination allows them to rely on N.Y.C. Admin. Code §8-109(f)(iii). The section states that 
after the State Division of Human Rights makes a decision on a “grievance,” the City HR cannot 
make a decision on the “same grievance.” 

Back to Lester Maddox. If Georgia in 1964 had the same laws as New York State in 
2010, and Velez filed a complaint for color discrimination with Georgia’s division of human 
rights and it dismissed the complaint but indicated the discrimination was based on alienage 
instead, over which it had no jurisdiction just like the N.Y. State Division of Human Rights, 
under Braman and Velez’s definition of “grievance” as the fact situation itself, Velez could not 
file a complaint with Atlanta’s human rights commission. He’s out of luck and the bigots win. 

Such, however, is not the law. When Amnesia refused to let Petitioner and his friend 
enter the club unless they paid $350 for a bottle, that occurrence gave rise to two potential 
injuries, injustices, or wrongs: unlawful sex and unlawful age discrimination. The State 
Division of Human Rights made a final detennination only on the sex discrimination grievance, 
finding that age discrimination was probably at work, but the State had no jurisdiction over that 
grievance. 

City HR, however, did have jurisdiction over the age discrimination cause of action 
because N.Y.C. Administrative Code § 8-109(f)(iii) does not bar the City HR Complaint because 
that rule only deals with the same cause of action—not the same fact situation. 
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Having failed to re-write § 8-109(f)(iii), Braman also tries to confuse New York’s 
election of remedies doctrine, which prohibits starting a lawsuit over the same fact situation in 
both an agency and a court , with § 8-109(f)(iii) so as to create the false impression that § 8- 
109(f)(iii) applies to the same fact situations rather than the same cause of action. 7 

Braman and Velez are simply wrong in claiming that once a complaint is filed with an 
agency concerning a fact situation, no other complaint alleging different grievances—different 
causes of action, can ever be filed concerning the same fact situation with another government 
agency that has jurisdiction where the original agency did not. 

B. The election of remedies doctrine does not bar the filing of a complaint with one 
agency after another agency determines it lacks subject matter jurisdiction over 
one of the causes of action stemming from a fact situation. 

N.Y. Executive Law § 279(9) and the cases relied on by Velez and Braman state that a 
person alleging discrimination has a choice: he can initially either go to court or file a complaint 

o 

with a human rights agency, but not both. This election of remedies doctrine prevents the 
pursuit in court of any claims arising from the same set of facts upon which a plaintiff previously 
sought relief in an administrative forum, such as City HR or the State Division of Human Rights. 
Yorkv. Ass ’n Bar City of N. Y., 286 F.3d 122, 126-128 (2002); James v. City of N.Y., 2003 U.S. 
Dist. LEXIS 14526, No. 01 Civ. 30, 2003 WL 21991591 *5 (S.D.N.Y. Aug. 20, 2003). Here, 
Petitioner did not go from the State Division of Human Rights to a court but to another 
administrative forum, City HR, because the State did not have jurisdiction to entertain an 


7 Braman asserts Petitioner relies on Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 321 (1927), and Herrmann v. 
BraniffAirways, Inc., 308 F.Supp. 1094 (S.D.N.Y. 1969), to argue against the application of the election of remedies 
doctrine. That is false. Petitioner relies on Baltimore and Herrmann to show that grievance under N. Y.C. 
Administrative Code §§ 8-109(f)(iii) means an injury that gives rise to a cause of action. (Verified Petition 53). 
s Of course, a plaintiff who begins with a human rights agency can always subsequently appeal that agency’s 
decision to the courts. 
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amendment of the complaint for age discrimination; therefore, the election of remedies doctrine 
does not apply. 

All the cases relied on by Braman and Velez deal with going from an agency to the 
courts. Velez’s cases (Verified Petition, Ex. C, Admin. Closure at Tres) are Emil v. Dewey, 49 
N.Y.2d 968, 969 (1980)(prior to commencing this court action, the plaintiff had filed a complaint 
with the State Division of Human Rights, which was later withdrawn); Bhagalia v. State, 228 
A.D.2d 882, 882-883 (3d Dep’t 1996)(plaintiff previously filed claim with the State Division of 
Human Rights and then with the Court of Claims); Benjamin v. N.Y.C. Dept, of Health, 57 
A.D.3d 403, 403-404 (1 st Dep’t 2008)(The present court action was precluded by plaintiffs prior 
filing with City HR and the discontinuance with prejudice by stipulation of an earlier state court 
action); Rosario v. N.Y.C. Dept, of Education, 2011 U.S. Dist LEXIS 41177 *3 (S.D.N.Y. 

201 l)(“the plaintiff filed an administrative complaint with the [State Division of Human Rights, 
which] preclude[s] Rosario from bringing his state law claims in this Court.”). 

Braman relies on the same cases and adds some more that also do not apply to the 
situation here for the same reason (Braman Law Memo, at 12-13): Craig-Oriol v. Mount Sinai 
Hosp ., 201 A.D.2d 449, 449-450 (2d Dep’t 1994)(plaintiff first filed complaint with the State 
Division of Human Rights, then in state court). The Appellate Division in Craig-Oriol barred 
the court action and also referred to the general prohibition against splitting a single claim into 
multiple legal actions. Such, however, does not apply when one forum lacks subject matter 
jurisdiction over one of the causes of action. In Higgins v. NYP Holdings, Inc., 836 F. Supp.2d 
182, 187-189 (S.D.N.Y. 201 l)(the court barred the action because plaintiff first filed a complaint 
with the State Division of Human Rights, then filed a complaint in federal court); Borum v. 
Village of Hempstead, 590 F. Supp. 2d 376, 383 (E.D.N.Y. 2003)(the court barred the action 
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because plaintiff first filed complaint with the State Division of Human Rights, withdrew the 
complaint, and then filed in the federal court); Lyman v. City of New York, 1997 U.S., Dist. 
LEXIS 12340 *12-13 (S.D.N.Y Aug. 20, 1997)(“an aggrieved individual has the choice of 
instituting either judicial or administrative proceedings. [She] may not, however, resort to both 
forums; having invoked one procedure, [she] has elected [her] remedies. . . . Because plaintiff 
filed an administrative complaint with [City HR]before filing the instant [court] action, her 
claims under” the State and City Human Rights laws were barred); Brown v. Wright, 226 A.D.2d 
570, 571 (2d Dep’t 1996)(“the Supreme Court was deprived of its subject matter jurisdiction to 
consider the plaintiffs [complaint] when the plaintiff commenced the administrative action . . . 

Unlike the cases cited by Braman and Velez, Petitioner proceeded from the State 
Division of Human Rights Division to City HR because the City had jurisdiction over age 
discrimination by a public accommodation while the State did not. Petitioner did not proceed 
from the State Division of Human Rights to a plenary action in a court of law, so the statute and 
cases relied on by Braman and Velez do not apply. 

If Braman and Velez’s contention is upheld that the election of remedies doctrine 
prevents different causes of actions stemming from the same fact situation to be filed with 
different agencies when one agency lacks jurisdiction over one cause of action, then a person 
whose complaint is dismissed for another cause of action is left without any recourse on the non- 
jurisdictional cause of action. The complainant cannot go to City HR, which has jurisdiction, 
because he already filed a complaint with the State Division of Human Rights, or he cannot go to 
the State, which has jurisdiction, because he already filed a complaint with City HR, and in both 
cases, he cannot start a new action in court because of Exec. Law § 279(9). In addition, any 
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appeal of City HR or the State’s dismissal of the non-jurisdictional cause of action would go 
nowhere because it does not have jurisdiction. 

The person could start a special proceeding and incur the time and cost of such on the 
cause of action that falls within an agency’s jurisdiction. The avoidance of that, however, was 
one of the reasons for setting up human rights agencies because the legislature knew that when 
faced with such costs in money and time, individuals are likely to forego fighting discrimination, 
which means the bigots win again. 

Under Braman-Velez Law, certain discriminatory actions would go uncheck. A person 
complains to the State Division of Human Rights about discrimination by a public 
accommodation because of race, creed, color, national origin, sex, disability, marital status, 
sexual orientation, or military status, but the State dismisses the complaint because it finds the 
discrimination was based on age, partnership status, alienage, or citizenship and the State has no 
jurisdiction over those. N.Y. Exec. Law § 296(2)(a). Or, a person complains to City HR about 
discrimination by a public accommodation because of race, creed, color, national origin, age, 
sex, disability, marital status, partnership status, sexual orientation, alienage, or citizenship, but 
City HR dismisses the complaint because it finds the discrimination was based on military status 
and City HR has no jurisdiction over that. N.Y.C. Admin. Code 8-107(4). 

It is highly unlikely that the State Legislature intended the consequences that Braman and 
Velez strongly support. 

CONCLUSION 

Given Braman’s efforts to misrepresent the law, the facts, and Petitioner’s words, this 
Court is entitled to view Braman’s arguments skeptically. City HR’s Motions should be denied 
and City HR’s Determination and Order After Review (Verified Petition, Ex. A) annulled. 
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Dated: New York, New York 
April 30, 2013 


/S/ 


Roy Den Hollander 
Petitioner and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 
rdhhh@y aho o. com 
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REPLY MEMORANDUM OF LAW IN FURTHER SUPPORT OF CITY OF NEW 
YORK COMMISSION ON HUMAN RIGHTS’ MOTION TO DISMISS AND MOTION 
IN OPPOSITION TO THE PETITION FOR JUDICIAL REVIEW 

The New York City Commission on Human Rights (the “Commission”) submits 
this reply memorandum of law in further support of the Commission’s motion to dismiss and 
motion in opposition to the petition for judicial review filed by Petitioner Roy Den Hollander 
(“Petitioner”) as well as the supplement and exhibits thereto (collectively, the “Petition”). 

PRELIMINARY STATEMENT 

Petitioner’s opposition to the Commission’s motion to dismiss fails to rebut the 
central reasons that the Petition is subject to dismissal: 

First, under the City and State Human Rights Law, the Commission lacked 
jurisdiction over Petitioner’s discrimination complaint that was based on the same “grievance” 
he previously litigated to a final decision, and lost, before the State DHR. Admin. Code § 8- 
109(f)(iii). Petitioner provides no support for his contention that a single alleged incident of 
discrimination gives rise to multiple different “grievances,” one for each alleged type of 






discrimination (gender, age, race, national origin, etc.), such that he could relitigate the same 
incident simply by alleging different kinds of discriminatory animus. Nor can Petitioner support 
his equally untenable position that the City and State Human Rights Laws only prohibit filing 
duplicative discrimination claims in court, but allow a person to file before one human rights 
agency, lose, and then relitigate the same incident before a different agency. 

Second , the Commission’s alternative holding, that there was no probable cause to 
find that Petitioner had been the victim of age discrimination, was not arbitrary and capricious. 
The State DHR’s decision on Petitioner’s prior discrimination complaint explicitly held that the 
nightclub Amnesia asked Petitioner to purchase bottle service not on account of discrimination, 
but rather, for “non-discriminatory reasons.” (Ex. 2 at 1-2). 1 This finding, and the lack of any 
credible basis in the record before the Commission to find age discrimination, provided a rational 
basis for the Commission’s no probable cause determination. 

Third, the Commission gave Petitioner’s complaint the investigation that it 
merited. Petitioner fails to cite a single case holding that the extent of the Commission’s 
investigation here - or indeed, of any comparable investigation by a human rights agency - was 
insufficient. To the contrary, it is well settled that an agency’s determination of no probable 
cause may properly be based even on the parties’ written submissions alone, and here the 
Commission’s investigation went beyond the parties’ submissions. While Petitioner lists 
numerous investigative measures that he would have liked the Commission to employ, Petitioner 
does not and cannot cite any authority requiring the Commission to employ any such techniques, 
given the Commission’s “broad discretion in determining the method to be employed in 

1 “Aff.” refers to the affirmation of Leonard M. Braman submitted in support of the Commission’s motion 
to dismiss, and “Ex.” to the exhibits thereto. 
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investigating a claim.” Wu v. N.Y.C. Comm’n Human Rights, 84 A.D.3d 823, 824 (2d Dep’t 
2011) (quoting Levin v. N. Y.C. Comm 'n Human Rights, 12 A.D.3d 328, 328 (1st Dep’t 2004)). 

Fourth, Petitioner cannot state a claim for a constitutional due process violation. 
As a matter of law, there cannot have been any violation of due process because Petitioner still 
has a readily available avenue to obtain review of any alleged procedural error in the 
Commission’s decision - the instant special proceeding. In any event, Petitioner has not alleged 
any violation of his procedural due process rights, because he has not alleged that the 
Commission failed to take any step in investigating his claim that the Commission was required 
to take. 

For all of these reasons, the Petition should be dismissed and the Commission’s 
decision upheld. 

ARGUMENT 

I. The Commission Lacked Jurisdiction Over Petitioner’s Complaint 

Having brought his discrimination complaint to the State DHR and having lost on 
the merits, Petitioner was statutorily barred from bringing a subsequent discrimination complaint 
before the Commission based on the same incident. 

Petitioner concedes, as he must, that the “election of remedies doctrine prevents 
the pursuit in court of any claims arising from the same set of facts upon which a plaintiff 
previously sought relief in an administrative forum, such as [the Commission] or the State 
[DHR].” (Opp. 32 (emphasis added)). Thus, Petitioner concedes that under the State and City 
Human Rights Laws, he could not have brought his age discrimination complaint in a court after 
his sex discrimination complaint based on the “same set of facts” was dismissed by the State 
DHR. Nor does Petitioner dispute that the election of remedies bar works both ways, such that if 
he had argued his sex discrimination theory first in court and lost, he would similarly have been 
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barred from bringing his age discrimination theory before the Commission. (Opp. 32 (“a person 

alleging discrimination has a choice: he can initially go to court or file a complaint with a human 

rights agency, but not both”)). Rather, Petitioner’s sole argument to escape the statutory bar is 

that he “did not go from the State [DHR] to a court but to another administrative forum ....” 

(Id.). Petitioner thus relies entirely on the absurd contention that a person who litigates and loses 

a discrimination claim before one human rights agency is free to bring a claim based on the same 

incident - or indeed, an identical claim - before another human rights agency to relitigate de 

novo. A simple review of relevant statutes and case law proves this argument false. 

Section 8-109(f) of the City Human Rights Law prohibits bringing a subsequent 

complaint with the Commission after a previous dismissal by either a court or the State DHR: 

The commission shall not have jurisdiction to entertain a 
complaint if. 

(i) the complainant has previously initiated a civil action in a 
court of competent jurisdiction alleging an unlawful 
discriminatory practice as defined by this chapter . .. with respect 
to the same grievance which is the subject of the complaint under 
this chapter, unless such civil action has been dismissed without 
prejudice or withdrawn without prejudice; or 

(ii) the complainant has previously filed and has an action or 
proceeding before any administrative agency under any other law 
of the state alleging an unlawful discriminatory practice as defined 
by this chapter . . . with respect to the same grievance which is the 
subject of the complaint under this chapter; or 

(iii) the complainant has previously filed a complaint with the 
state division of human rights alleging an unlawful discriminatory 
practice as defined by this chapter .. . with respect to the same 
grievance with is the subject of the complaint under this chapter 
and a final determination has been made thereon. 

Id. (emphasis added). These provisions are complemented by Section 8-502 of the City Human 

Rights Law, which, conversely, prohibits a bringing a discrimination complaint in court after 
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having lost before the Commission or the State DHR. Read as a whole, along with analogous 
provisions of the State Human Rights Law, these interlocking provisions prohibit every possible 
permutation in which a litigant might attempt a second bite at the apple by bringing successive 
discrimination claims before different tribunals, whether courts or administrative agencies. 

While acknowledging that § 8-109(f)(iii) is applicable here on its face, Petitioner 
seeks to escape this jurisdictional bar by arguing that his complaints before the State DHR and 
the Commission, admittedly based on the exact same incident of discrimination, nonetheless 
involved separate “grievances.” (Opp. 28-32). Petitioner is wrong. First, Petitioner offers no 
reason to interpret the term “same grievance” one way in section 8-109(f)(i) of the City Human 
Rights Law, when the two “grievances” were filed with a court and an agency, but a different 
way in section 8-109(f)(iii), when they were filed with two agencies. In the former scenario, 
Petitioner concedes that filing a complaint with the Commission or State DHR precludes a 
subsequent court action based on the “same incident,” and vice versa, even where a new type of 
discriminatory intent is alleged. See Emil v. Dewey, 49 N.Y.2d 968, 968 (1980) (dismissal of 
prior discrimination complaint by State DHR “precludes the plaintiff from commencing an 
action in court based on the same incident”); Benjamin v. N. YC. Dep 7 of Health, 57 A.D.2d 403, 
403 (1st Dep’t 2008) (Commission’s dismissal of prior discrimination complaint barred 
subsequent claim of discrimination “based on the same continuing allegedly discriminatory 
underlying conduct” even where new kind of discriminatory intent alleged); Craig-Oriol v. 

2 Section 8-502(a) provides, in part: “[A]ny person claiming to be aggrieved by an unlawful 
discriminatory practice as defined in chapter one of this title or by an act of discriminatory harassment or 
violence as set forth in chapter six of this title shall have a cause of action in any court of competent 
jurisdiction for damages .. . unless such person has filed a complaint with the city commission on human 
rights or with the state division of human rights with respect to such alleged unlawful discriminatory 
practice or act of discriminatory harassment or violence.” The only exceptions are where the prior 

Continued... 
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Mount Sinai Hosp., 201 A.D.2d 449, 450 (2d Dep’t 1994) (State DHR’s dismissal of age 
discrimination claim barred subsequent race discrimination claim “encompassing the same 
allegedly invidious behavior”); see also Higgins v. NYP Holdings, Inc., 836 F. Supp. 2d 182, 189 
(S.D.N.Y. 2011); Rosario v. N.Y.C. Dep’t of Educ., 2011 U.S. Dist. LEXIS 41177, at *5 
(S.D.N.Y. Apr. 15, 2011); Borum v. Village of Hempstead, 590 F. Supp. 2d 376, 383 (E.D.N.Y. 
2008). Petitioner does not and cannot contend that section 8-109(f)(i) permits bringing a 
complaint before the Commission based on the “same incident” as a complaint that was already 
dismissed by a court, as that would entirely defeat the purpose of the election of remedies 
provisions. Yet Petitioner offers no possible basis in statutory interpretation or case law that an 
individual should nonetheless be allowed to bring a complaint based on the “same incident” 
successively before two different agencies under 8-109(f)(iii). Petitioner notes the 
uncontroversial fact that the above-cited cases, being court decisions, necessarily involved 
attempts to bring a discrimination claim in court after previously having a claim dismissed by an 
agency, whereas here Petitioner took a claim that had been dismissed by one agency and brought 
it before a different agency. But because Petitioner provides no reason to interpret the statute 
differently in these circumstances, all he has done is identify a distinction without a difference. 

Moreover, there is no merit to Petitioner’s contention that 8-109(f)(iii) only bars a 
complaint before the Commission based on “the same cause of action” as a prior complaint 
dismissed by the State DHR, but not a complaint based on “the same fact situation.” (Opp. 32). 
Not only is such a distinction nowhere to be found in the text of the City or State Human Rights 
Laws, but it would not avail Petitioner in any event, because under black letter law, a claim 

complaint has been dismissed for administrative convenience or on the grounds that the election of an 
administrative remedy is annulled. Id. § 8-502(b); see N.Y. Exec. L. § 297(9). 
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based on the “same fact situation” as a prior claim is based on “same cause of action.” Under 
New York law, for preclusion purposes, “a new claim constitutes the same cause of action as 
the formerly litigated claim if they both arise out of the same transaction or occurrence or 
series of transactions or occurrences, even if the new claim is based upon a different legal 
theory or seeks a different remedy.” Troy v. Goord, 300 A.D.2d 1086, 1087 (4th Dep’t 2002); 
see Smith v. Russell Sage Coll., 54 N.Y.2d 185, 192-94 (1981) (dismissing subsequent claim as 
based on “same cause of action” as prior dismissed claim where it involved the “ same factual 
grouping ”); Reilly v. Reid, 45 N.Y.S. 24, 30 (1978) (dismissing subsequent claim as based on 
“same cause of action” as prior one where “[e]ach proceeding brought by petitioner arose out of 
the same act of respondents alleged to be wrongful, namely, the abolition of his position” and 
“the same foundation facts serve as a predicate for each proceeding”); Tsabbar v. Delena, 300 
A.D.2d 196, 197 (1st Dep’t 2002) (dismissing claim under res judicata where “both this and the 
previously asserted claim arise from the same underlying transactions ”) (all emphases added). 

Thus, where a person brings a new discrimination claim based on the same 
alleged discriminatory conduct as a previously litigated claim, and merely alleges “an additional 
discriminatory motive ... or [] an additional legal theory,” it is nonetheless the “same cause of 
action” as the prior claim and cannot be relitigated. Troy, 300 A.D.2d at 1087. Here, while 
Petitioner’s complaint with the Commission alleged “an additional discriminatory motive” on the 
part of Amnesia, the complaint unquestionably arose out of the “same transaction or 
occurrence,” the “same factual grouping,” the “same act of [Amnesia] alleged to be wrongful,” 
the “same foundation facts,” and the “same underlying transactions” as Petitioner’s prior 
complaint before the State DHR that was dismissed for lack of probable cause. In short, under 
any plausible reading of Admin. Code § 8-109(f)(iii), Petitioner’s complaint before the 


7 



Commission arose out of the “same grievance” as his prior State DHR complaint and the 
Commission accordingly lacked jurisdiction to hear it. 

In support of the contrary position - that a single fact situation gives rise to a 
separate “grievance” for each possible type of alleged discriminatory intent (Opp. 29) - 
Petitioner cites nothing beyond the same two inapposite cases he cited in his Petition, neither of 
which involve discrimination at all, and one of which in fact supports the Commission’s position. 
In Baltimore S.S. Co. v. Phillips, 274 U.S. 316 (1927), cited by Petitioner, the Supreme Court 
held that a plaintiff who litigated and lost an admiralty action arising from an accident could not 
subsequently bring a negligence claim based on that same accident, because he could not be 
allowed to rely upon different theories “by piecemeal in successive actions to recover for the 
same wrong and injury.” Id. at 322. That is precisely what Petitioner attempted to do here: 
having lost on his gender discrimination theory in the State DHR, he sought to relitigate before 
the Commission the exact same discriminatory incident based on an age discrimination theory. If 
Petitioner’s reasoning were correct, however, there would be nothing to stop him, even now, 
from going back to the Commission or the State DHR and relitigating this identical incident 
based on yet another alleged discriminatory basis - such as race, national origin, or religion. (See 
Opp. 29 (arguing that person discriminated against on the basis of alienage and color “has two 
causes of action or two grievances stemming from that one fact situation”)). Contrary to 
Petitioner’s contention, the Human Rights Law does not permit such an absurd result. 

3 Petitioner erroneously tries to analogize himself to a litigant with an ongoing case before a single 
tribunal who simply seeks to amend his complaint to add a new theory of relief. (Opp. 3, 30). Nothing 
could be more inapposite. Petitioner litigated his complaint to a final decision in the State DHR, lost, and 
then sought to relitigate the same fact situation before the Commission on a new theory, While Petitioner 
complains that “he made a mistake ... by asserting the wrong cause of action” before the State DHR 
(Opp. 3), it is well established that “[ajfterthoughts or after discoveries however understandable and 
morally forgivable are generally not enough to create a right to litigate anew.” Reilly, 45 N.Y.S.2d at 28. 
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Because the Human Rights Laws plainly forbid a litigant who has lost a 
discrimination claim before the State DHR from subsequently bringing a claim based on the 
identical incident before the Commission, the Commission lacked jurisdiction over Petitioner’s 
complaint and it was properly dismissed on that ground alone. 

II. The Commission’s Alternative Holding of No Probable Cause Was Not 
Arbitrary and Capricious 

There is a separate and independent ground on which the Commission’s decision 
should be upheld. As discussed in the Commission’s opening brief (at 15-18), the Commission’s 
determination that there was no probable cause for a finding of age discrimination was not 
arbitrary and capricious or irrational, and is entitled to deference. “[I]t is settled that in a 
proceeding seeking judicial review of administrative action, the court may not substitute its 
judgment for that of the agency responsible for making the determination, but must ascertain 
only whether there is a rational basis for the decision or whether it is arbitrary and capricious.” 
Flacke v. Onondaga Landfill Systems, Inc., 69 N.Y.2d 355, 363 (1987). “Moreover, where, as 
here, the judgment of the agency involves factual evaluations in the area of the agency’s 
expertise and is supported by the record, such judgment must be accorded great weight and 
judicial deference.” Id.\ Rosario v. N.Y.S. Div. Human Rights, 2008 N.Y. Misc. LEXIS 5827, at 
*9 (Sup. Ct. N.Y. Cty. Sept. 15, 2008) (same); Phillips v. Rosa, 222 A.D.2d 592, 592 (2d Dep’t 
1995) (“It is peculiarly within the domain of the Commissioner, who is presumed to have special 
expertise in the matter, to assess whether the facts and the law support a finding of unlawful 
discrimination.”). A court must “resolve [any] reasonable doubts in favor of the administrative 
findings and decisions” of the responsible agency. Rosario, 2008 N.Y. Misc. LEXIS 5827 at *9 
(quoting Town of Henrietta v. Dep't Envtl. Conservation, 76 A.D.2d 215, 224 (4th Dep’t 1980)). 
Thus, only where the Commission’s determination of no probable cause is arbitrary and 


9 



capricious, or lacks a rational basis, may it be overturned. See Wu v. N.Y.C. Comm’n Human 
Rights, 84 A.D.3d 823, 824 (2d Dep’t 2011); Mitchell v. Comm’r Human Rights, 234 A.D.2d 
128, 128 (1st Dep’t 1996); see also Friedman v. N.Y.S. Div. Human Rights, 2012 N.Y. Misc. 
LEXIS 3343, at *3 (Sup. Ct. N.Y. Cty. July 13, 2012) (“[C]ourts are limited to an assessment of 
whether a rational basis exists for the administrative determination and their review ends when a 
rational basis has been found.”). 

Here, there was a rational basis for the Commission’s no probable cause 
determination. First, the State DHR, whose decision and investigatory file the Commission 
considered, made an explicit factual finding that Amnesia did not discriminate against Petitioner, 
but to the contrary, “required [Petitioner] to purchase a bottle for the non-discriminatory reasons 
of limited space and the goal of furthering the image of respondent’s establishment.” (Ex. 2 at 1- 
2 (emphasis added)). Petitioner transparently attempts to misrepresent the State DHR Order by 
characterizing it as holding that Petitioner was “apparently [] discriminated against because of 
his age” (Opp. 2) and that because “age discrimination was probably at work” the State DHR 
therefore lacked jurisdiction {id. 31). The Order does not say this. Nowhere is there any 
conclusion of age discrimination in the State DHR Order - its only conclusion is that there was 
“NO PROBABLE CAUSE to believe that the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of,” principally because the record showed that 
Petitioner was asked to buy a bottle for “non-discriminatory reasons.” (Ex. 2 at 1-2). Considered 
as part of the whole record that was before the Commission, the State DHR Order and the 
findings on which it was based support the Commission’s no probable cause determination. 

Moreover, as discussed in the Commission’s opening brief (at 16-18), the 
Commission’s decision was supported by (1) Petitioner’s own lack of any contemporaneous 
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basis to believe he had suffered age discrimination, until after he read the State DHR’s 
unremarkable observation that the nightclub tended to attract patrons under 30; and (2) public 
comments on the Internet by other patrons of Amnesia in their 20’s or 30’s, one of whom 
described being asked to purchase bottle service as Petitioner was, and another who described 
seeing an “[interesting and eclectic crowd” of “people in their 20’s, 30’s, 40’s” inside. (Ex. 8 at 
4). Petitioner places great weight on the State DHR’s comment about the youthful appearance of 
the dance club’s clientele, claiming that it demonstrates discrimination, but it does no such thing. 
Rather, as Amnesia stated in its answer and Petitioner does not dispute (Opp. 19), “Amnesia, and 
other New York City clubs, are typically frequented by individuals in their 20s and 30s.” (Ex. 4 
K 17). This fact logically “leads to a significant majority of Amnesia’s clientele falling into those 
age ranges due to no fault, action or omission on the part of Amnesia.” (Id. 17). 

The record supports the Commission’s decision that there was no probable cause 
to find by a preponderance of the evidence that Petitioner was the victim of age discrimination. 
Accordingly, the Commission’s no probable cause determination was not arbitrary and 
capricious or irrational, and must be affirmed. 

III. The Commission’s Investigation Was Not Abbreviated, One-Sided, or Biased 

Failing to find any support for his argument that the Commission’s decision on 
the record before it was irrational, Petitioner attempts to attack the process by which the decision 
was reached. Petitioner lists various investigative measures that he believes the Commission 
should have taken and that he speculates would have uncovered evidence of discrimination by 
Amnesia (Opp. 7-8). But Petitioner fails to cite a single case anywhere in his entire 35-page 
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brief or Petition that requires the Commission to have done any of the things Petitioner demands, 
or in which the steps the Commission did take here were held to be insufficient. 4 

Petitioner’s inability to cite any authority to support his position is telling, and it 
is dispositive. As set forth in the Commission’s opening brief (at 19-22), all of the authority is to 
the contrary, and affords the Commission broad discretion “to decide how to conduct its 
investigations.” Stern v. N.Y.C. Comm’n Human Rights, 38 A.D.3d 302, 302 (1st Dep’t 2007) 
(citing Cornelius v. N. Y.S. Div. Human Rights, 286 A.D.2d 329 (2d Dep’t 2001)); Wu, 84 A.D.3d 
at 824 (quoting Levin v. N.Y.C. Comm’n Human Rights, 12 A.D.3d 328, 328 (1st Dep’t 2004)) 
(Commission “has broad discretion in determining the method to be employed in investigating a 
claim”); Chirgotis v. N.Y.S. Div. Human Rights, 128 A.D.2d 400, 403 (1st Dep’t 1987) (“It is 
within the discretion of the [human rights agency] to decide the method or methods to be 
employed in investigating a claim.”); see also Rosario, 2008 N.Y. Misc. LEXIS 5827 at *10 
(citing Kushnir v. N. Y.S. Div. Human Rights, 114 A.D.2d 898 (2d Dep’t 1985)) (same). 

In particular, the Commission has no obligation to interview witnesses, subpoena 
documents, or serve interrogatories, and may properly make a determination on the basis of the 
parties’ written submissions alone. See Chirgotis, 128 A.D.2d at 403 (affirming no probable 
cause determination based on parties’ written submissions where no interviews were conducted); 
Pascual v. N.Y.S. Div. Human Rights, 37 A.D.3d 215, 216 (1st Dep’t 2007) (State DHR was not 
required to subpoena documents); Block v. Gatling, 2010 N.Y. Misc. LEXIS 352, at *12-13 
(Sup. Ct. N.Y. Cty. Feb. 18, 2010), aff’d, 84 A.D.3d 445 (1st Dep’t 2011) (affirming no probable 

4 Indeed, the case Petitioner cites twice for his argument that the Commission’s decision not to interview 
a particular witness “den[ied] Petitioner a ‘full and fair opportunity’ to present his claims” (Opp. 8, 12), 
Stern v. N.Y.C. Comm ’n Human Rights, 38 A.D.3d 302 (1st Dep’t 2007), does not remotely stand for that 
proposition, and in fact supports the Commission’s position, not Petitioner’s. 
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cause determination on basis of written submissions; Commission had no obligation to interview 
witnesses); Givens v. Gatling, 2011 N.Y. Misc. LEXIS 3551, at *13 (Sup. Ct. N.Y. Cty. July 11, 
2011) (“Courts have upheld no probable cause determinations which were based solely on 
written submissions . ... As such, the fact that the Commission may not have interviewed 
witnesses is without import.”); Stillman v. N.Y.S. Div. Human Rights, 2008 N.Y. Misc. LEXIS 
8096, at *2, 5 (Sup. Ct. N.Y. Cty. Nov. 19, 2008) (affirming no probable cause determination 
where State DHR “conducted an investigation by submission,” because “Petitioner was afforded 
a full opportunity to present his written arguments to DHR”); Rosario, 2008 N.Y. Misc. LEXIS 
5827 at *10 (affirming no probable cause determination where “petitioner was given an 
opportunity to present her lengthy and detailed written submissions, and . .. her submissions 
were thoroughly considered”). 

Here, the Commission gave Petitioner’s claim the degree of investigation that was 
appropriate. The Commission: (1) interviewed Petitioner and gave him an opportunity to explain 
his discrimination claim; (2) reviewed Petitioner’s complaint; (3) served Petitioner’s complaint 
on his behalf and obtained a Verified Answer with attached exhibits from Amnesia, which the 
Commission reviewed; (4) reviewed Petitioner’s Rebuttal and attached exhibits; (5) obtained and 
reviewed the State DHR’s investigative file on Petitioner’s prior discrimination complaint, 
including its decision, investigation report, and supporting materials; (6) made efforts to locate 
and interview the individual “David” named in Petitioner’s complaint and to obtain Amnesia’s 
surveillance video from the night in question; and (7) performed independent research that 
included review of public comments posted on the Internet by patrons of Amnesia. After the 
Commission determined that it lacked jurisdiction and that there was no probable cause, it gave 
Petitioner the opportunity to appeal the decision to the Commission’s Chairperson, which he did. 
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The Commission considered Petitioner’s 22-page “Appeal and Complaint” that challenged the 
legal and factual grounds for the Commission’s decision and also baselessly accused the LEB’s 
Executive Director of discrimination against “Euro-Americans.” (Ex. 9 at 1). 


Because the Commission’s investigation of Petitioner’s complaint was 
appropriate, Petitioner cannot demonstrate that the investigation was “so one-sided as to render 
the determination based upon it arbitrary or capricious,” Lee v. N.Y.S. Div. Human Rights App. 
Bd., Ill A.D.2d 748, 748 (2d Dep’t 1985), and the Commission’s decision must be upheld. 

IV. Petitioner’s Procedural Due Process Claim Is Meritless 

Petitioner fails to state any claim for a violation of his constitutional due process 
rights. As explained in the Commission’s opening brief (at 22-24), it is well established that 
where, as here, an agency determination is subject to a judicial review process designed to 
correct any potential procedural errors in its determination, this post-deprivation opportunity for 
review satisfies all of the requirements of due process. In other words, as a matter of law, there 
can be no procedural due process violation from an alleged error in an administrative agency’s 
adjudication where any such error may readily be addressed through judicial review. 

In C/S Window Installers, Inc. v. N.Y.C. Dep’t of Design & Constr., 304 A.D.2d 
380 (1st Dep’t 2003) and Velella v. N.Y.C. Local Conditional Release Comm’n, 13 A.D.3d 201 
(1st Dep’t 2004), both cited in the Commission’s opening brief, the First Department held that 
even assuming arguendo that there had been a procedural error in an agency’s determination, 
“no due process violation occurred since an adequate postdeprivation opportunity to be heard 
has been provided by this CPLR article 78 proceeding. ” C/S Window, 304 A.D.2d at 380 
(emphasis added); Velella, 13 A.D.3d at 201 (same; no actionable due process violation from 
agency decision where “the petitioners had an adequate opportunity to be heard” in subsequent 
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judicial review of decision). Likewise, the Second Circuit has explained that “there is no 
constitutional violation (and no available § 1983 action) when there is an adequate state 
postdeprivation procedure to remedy a random, arbitrary deprivation of property or liberty,” and 
“an Article 78 proceeding is a perfectly adequate postdeprivation remedy .. . Hellenic Am. 
Neighborhood Action Comm. v. City of New York, 101 F.3d 877, 881-82 (2d Cir. 1996) 
(emphasis in original); see Mordukhaev v. Daus, 457 F. App’x 16, 21 (2d Cir. 2012) (“the 
existence of [an Article 78] proceeding” to challenge any alleged deficiencies in an 
administrative adjudication “confirms that the state afforded [a person] adequate process to 
defeat his constitutional claim”); cf. Chase Group Alliance LLC v. City of New York Dep’t of 
Fin., 620 F.3d 146, 152-53 (2d Cir. 2010) (“[E]ven if the Housing Court erred, such an error 
does not itself become a due process violation to be remedied in a Section 1983 action .... So 
long as state appellate remedies are available, a Section 1983 action is not an available vehicle 
for relief.”). Thus, the very existence of the instant special proceeding, in which Petitioner can 
have his claimed procedural errors addressed, in itself “defeat[s] his constitutional claim.” 
Mordukhaev, 457 F. App’x at 21; Chase Group, 620 F.3d at 153 (“whether state remedies exist” 
for an alleged procedural due process violation “goes to whether a constitutional violation has 
occurred at all”). 

Petitioner’s argument to the contrary is based entirely on misplaced reliance on 
dicta in Rosu v. City of New York, 2012 U.S. Dist. LEXIS 178875 (S.D.N.Y. Dec. 13, 2012), the 
only case Petitioner cites for his constitutional argument in either his Petition or his opposition 
brief. But Rosu dismissed a procedural due process claim against the Commission because the 
plaintiff, like the Petitioner here, did not allege that the Commission failed to take any step in its 
investigation that it was required to take. Rosu, 2012 U.S. Dist. LEXIS 178875 at *14 (“none of 
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these alleged failures were duties that [the Commission] had”). To the extent Petitioner reads 
Rosu to suggest that a plaintiff may collaterally attack a Commission decision as violating 
procedural due process, notwithstanding the available remedy of a special proceeding to correct 
any alleged procedural errors in a Commission determination, that argument is foreclosed by the 
controlling First Department and Second Circuit authority cited above. 

Petitioner’s due process claim also fails for the same reason as the plaintiffs in 
Rosu : Petitioner has failed to identify any investigative measures the Commission was required 
to take but failed to. Petitioner cites the Commission’s website as describing some of the 
procedures the Commission may generally employ in its investigations, including interviews and 
document requests. (Opp. 7). Yet as discussed in detail above, it is well established that the 
Commission may properly dismiss a complaint for lack of probable cause based solely on a 
review of the evidence submitted by the parties, without interviewing any witnesses or 
subpoenaing any documents. See supra at 12-13. Petitioner does not cite a single authority to the 
contrary. His meritless procedural due process claim should be dismissed. 

CONCLUSION 

For the foregoing reasons as well as those set forth in the Commission’s opening 
brief, the Petition should be dismissed and the Commission’s determination should be upheld 
and affirmed. 

Dated: May 17,2013 

New York, New York 
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Corporation Counsel of the City of New York 
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By: _ 

Leonard M. Braman 
Assistant Corporation Counsel 
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Two separate applications, an Article 78 petition and a motion to dismiss, were filed in 
this matter under motion sequences #1 and #2. Both applications will be decided herein. 

Petitioner’s application for an order pursuant to CPLR Article 78, reversing the Final 
Determination and Order, dated January 11, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

On or about January 10,2010, petitioner filed a verified complaint with the New York 
State Division of Human Rights (the “Division”) charging Amnesia J.V. LLC (“Amnesia”), a 
night club, with an unlawful discriminatory practice relating to public accommodations because 
of sex in violation of Article 15, Executive Law (the “Human Rights Law”). Petitioner alleged 
that on January 9, 2010, petitioner and a male friend stood on a line in front of Amnesia but was 
refused admittance by doorman David Last Name Unknown (“L.N.U.”), unless petitioner and his 
friend agreed to purchase a $350 bottle of alcohol. Petitioner and his friend declined, stepped out 
of the line, and subsequently observed women entering the night club without having to purchase 
a $350 bottle of alcohol. 

On September 16, 2010, the Division issued a Determination and Order After 
Investigation, dismissing petitioner’s complaint and ordering the file closed for lack of probable 
cause. The Division investigated petitioner’s complaint and noted in dicta that petitioner “is 
significantly older than [Amnesia’s] patrons, and age discrimination is beyond the jurisdiction of 
the Division with regards to public accommodation.” 

On October 22, 2010, petitioner filed a verified complaint with respondent the City of 
New York Commission on Human Rights (the “Commission”) charging that Amnesia 
discriminated against him based upon his age. On July 27, 2012, respondent issued a 
Determination and Order After Investigation, dismissing petitioner’s complaint concluding that 
(1) respondent was statutorily barred from considering petitioner’s discrimination claim because 
he had previously filed a discrimination complaint with the Division based on the same incident 





and (2) probable cause did not exist to infer that Amnesia had engaged in age discrimination (the 
“July 27, 2012 Administrative Closure”). 

On August 17, 2012, petitioner appealed the July 27, 2012 Administrative Closure 
whereby petitioner raised various legal and factual objections. On January 11, 2013, respondent 
issued a Final Determination and Order After Review upholding its July 27, 2012 Administrative 
Closure (the “January 11, 2013 Final Determination”). 

On February 8, 2013, petitioner commenced the instant special proceeding, seeking an 
order reversing the January 11, 2013 Final Determinati on of respondent, and finding that 
petitioner was unlawfully discriminated against because of his age by Amnesia and David 
L.N.U. Petitioner avers that (1) respondent’s finding of no probable cause was not based on the 
evidence as a whole or substantial evidence; (2) respondent’s July 27, 2013 Administrative 
Closure relied on misrepresentations in finding no probable cause; and (3) respondent conducted 
an abbreviated and one-sided investigation. On March 1, 2013, petitioner filed a verified 
supplement to his petition to add a Fourteenth Amendment procedural due process claim against 
respondent. 

In opposition, respondent moves to dismiss, as petitioner’s claims are barred under New 
York City Administrative Code (“Admin. Code”) §8-109(f)(iii) and Executive Law (“Exec. 
Law”) §297(9). Respondent avers that petitioner is prohibited from bringing successive 
discrimination complaints based upon the same incident. 

A court may not disturb an administrative decision unless the agency’s action was 
arbitrary and capricious, was in violation of lawful procedures, or was made in excess of its 
jurisdiction. See CPLR 7803(3); Pell v. Board of Education of Union Free School District 
No. 1 of the Towns of Scarsdale and Mamaroneck, Westchester County , 34 N.Y.2d 222 
(1974). The Commission’s no probable cause determinations will not be overturned unless they 
are arbitrary or capricious, or lack a rational basis. See Matter of Soo China Wu v. New York 
City Commn. on Human Rights, 84 A.D.3d 823 (2nd Dept. 2011). 

New York City’s Human Rights Law (the “City Human Rights Law”) contains an 
election of remedies provision that requires a petitioner to choose between an administrative 
remedy and a judicial one. “[A]ny person claiming to be aggrieved by an unlawful 
discriminatory practice... shall have a cause of action in any court of competent 
jurisdiction.. .unless such person has filed a complaint with the city commission on human rights 
or with the state division of human rights....” Admin. Code §8-502(a). Moreover, the City 
Human Rights Law does not have jurisdiction to entertain a complaint if there was a previous 
dismissal by either a court of competent jurisdiction or the Division “with respect to the same 
grievance which is the subject of the complaint.” Admin. Code. §8-109(1). 

Similarly, the Human Rights Law provides for an election of remedies. See Exec. Law 
§297(9). Exceptions to the election of remedies bar applies when the complaint was dismissed 
on the grounds of (1) administrative convenience; (2) untimeliness; or (3) annulment of the 
election of remedies. Id. 
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Controlling case law construes the doctrine of election of remedies to preclude 
subsequent complaints based on the same alleged incident, same underlying course of conduct, 
or same operative events. See Emil v. Dewey , 49 N.Y.2d 968 (1980); Beniamin v. New York 
City Dept, of Health, 57 A.D.3d 403 (1st Dept. 2008) ; Higgins v. NYP Holdings, Inc., 836 F. 
Supp. 2d 182 (S.D.N.Y. 2011). “The facts need not be perfectly identical, and merely adding 
some additional facts and/or re-labeling the claim will not prevent the application of the doctrine 
of election of remedies.” Benjamin v. New York City Dept, of Health , 17 Misc. 3d 1122(A) 
(NY Sup Ct 2007), citing Bhagalia v. State of New York, 228 A.D.2d 882 (3rd Dept. 1996). 
Petitioner’s age discrimination claim “constitutes the same cause of action as the formerly 
litigated [gender] claim,” as it arose out of the same transaction or occurrence from January 9, 
2010. Troy v. Goord , 300 A.D.2d 1086,1087 (4th Dept. 2002); see also Smith v. Russell 
Sage Coll. , 54 N.Y.2d 185,192-194 (1981); Tsabbar v. Delena. 300 A.D.2d 196,197 (1st 
Dept. 2002). Accordingly, petitioner’s application for an order reversing the Commission’s 
January 11, 2013 Final Determination is denied pursuant to Admin. Code §§8-502(a); 8- 
109(f)(iii); and Exec. Law §297(9). 

No further review is warranted in this matter, however were this court to review the 
January 11, 2013 Final Determination, this court would find that the above mentioned 
determination was rationally based. Contrary to petitioner’s contention, Amnesia’s decision for 
requiring $350 bottle service was based upon a nondiscriminatory, legitimate reason of “limited 
space and the goal of furthering the image of [Amnesia’s] establishment,” as determined by the 
Division. This finding, and the lack of any credible basis in the record before the Commission to 
find age discrimination, provides a rational basis for this court to affirm the Commission’s 
January 11, 2013 Final Determination. 

There is no merit to petitioner’s contention that the Commission failed to conduct an 
adequate inquiry into his complaint, as the Commission has “broad discretion in determining the 
method to be employed in investigating a claim.” Wu v, N.Y.C. Comma, on Human Rights, 

84 A.D.3d 823, 824 (2nd Dept. 2011), quoting Matter of Levin v. N.Y.C. Comma, on Human 
Rights, 12 A.D.3d 328, 329 (1st Dept. 2004); see also Stern v. N.Y.C. Commn. on Human 
Rights , 38 A.D.3d 302, 302 (1st Dept. 2007). It cannot be said that the Commission conducted 
a one-sided or abbreviated investigation, as it: conducted an intake interview prior to the filing of 
his complaint; served petitioner’s complaint on his behalf; demanded and obtained a Verified 
Answer from Amnesia; gave petitioner an opportunity to submit a Rebuttal; obtained and 
reviewed the Division’s entire file on petitioner’s previous discrimination complaint; attempted 
to locate David L.N.U.; and attempted to obtain Amnesia’s surveillance video. Consequently, 
respondent’s investigation was not so one-sided to render it arbitrary or capricious. 

Petitioner’s Fourteenth Amendment procedural due process claim is dismissed, as 
petitioner was afforded constitutional minimum due process of notice and the opportunity to be 
heard. See Mathews v. Eldridge, 424 U.S. 319 (1976). Furthermore, petitioner had an adequate 
post-deprivation opportunity to be heard in this Article 78 proceeding. See Velella v. N.Y.C. 
Local Conditional Release Commn., 13 A.D.3d 201, 202 (1st Dept. 2004). 


Accordingly, it is hereby, 
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ADJUDGED that petitioner’s application pursuant to CPLR Article 78, reversing the 
Final Determination and Order, dated January 11, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

Dated: July 30. 2013 


ENTER: 



ilEXANDEJl W. HUNTS Jft 


UNFILFD JUDGMENT 

This judgment has not been entered by the County Clerk 
and notice of entry cannot be served based hereon. To 
obtain entry, counsel or authorized representative must 
appear in person at the Judgment Clerks Desk (Room 
141B). 


4 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER NOTICE OF MOTION 

Petitioner, TO SUPPLEMENT 

PETITION 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondents. 

-X 

PLEASE TAKE NOTICE that upon the affidavit of Roy Den Hollander, sworn to on July 
31, 2013, and the affidavit exhibit of the verified second supplemental petition, and upon all the 
pleadings and proceedings herein, the undersigned will move in the Supreme Court of the State 
of New York, located at 60 Centre Street, New York, in the Submissions Part, Room 130, on the 
28 th day of August, 2013, at 9:30 a.m., pursuant to CPLR 3025(b), for an order granting this 
motion for leave to supplement the verified petition by (1) adding 42 U.S.C. § 1983 equal 
protection and substantive due process causes of action and (2) adding as a defendant Carlos 
Velez, Executive Director of Law Enforcement for the Commission on Human Rights, in his 
individual capacity. 

The above entitled special proceeding seeks judicial review of the City of New York 
Commission on Human Rights’ deprivation of the petitioner’s federally protected rights under 
the Fourteenth Amendment to the U.S. Constitution and review of its determination that the 
petitioner was not discriminated against by the Amnesia nightclub because of his age. 


Dated: July 30,2013 

New York, N.Y. 


Respectfully, 





/s/ 


To: Respondent 

MICHAEL A. CARDOZO 

Corporation Counsel of the City of New York 

Attorney for Respondent The City of New York 

Commission on Human Rights 

100 Church Street, Room 20-101 

New York, New York 10007 

(212)356-2294 


Roy Den Hollander, Esq. 
Petitioner and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
917-687-0652 
rdhhh@y aho o. com 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER AFFIDAVIT IN SUPPORT 

Petitioner, OF MOTION TO 

SUPPLEMENT PETITION 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


Respondents. 
-X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 


I, Roy Den Hollander, being duly sworn, depose and say: 


1. I submit this affidavit in support of my motion for leave to supplement the verified 


petition by (1) adding 42 U.S.C. § 1983 equal protection and substantive due process causes of 
action and (2) adding as a defendant Carlos Velez, Executive Director of Law Enforcement for 
the Commission on Human Rights, in his individual capacity. 

2. The Second Supplement Petition is attached as Exhibit A. 

3. Respondent declined to agree to the filing of the second supplement petition. 

/S/ 


Roy Den Hollander 

Sworn to before me on the 
30th day of July 2013 

/S/ 


Notary Public 

LILIANA B ARCE NOTARY PUBLIC-STATE OF NEW YORK, No. 01AR6268645,Qualified in 
Queens County 

My Commission Expires Seprember 17. 2016 





Exhibit A 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER, SECOND SUPPLEMENT 

Petitioner, TO PETITION 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent. 

-X 

STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, being duly sworn, depose and say: 

1. This verified second supplement petition is submitted to add (1) Fourteenth 
Amendment equal protection and substantive due process claims pursuant to 42 U.S.C. § 1983 
and to add (2) Carlos Velez (“Velez”), Executive Director of Law Enforcement for the 
Commission on Human Rights, as a Respondent in his individual capacity, in this special 
proceeding brought against the City of New York and its Commission on Human Rights (“City 
HR”). 

2. This proceeding requests the reversal of a decision by City HR that found no 
probable cause for Petitioner Roy Den Hollander (“Den Hollander”) being discriminated against 
because of his age when the nightclub Amnesia demanded he buy a $350 bottle for admission. 

3. City HR and Velez intentionally discriminated against petitioner Den Hollander 
for a number of reasons, one of which is that Den Hollander is a Euro-American of protestant 
ancestry. Then again, maybe the City HR and Velez discriminated against Den Hollander for 
being an African-America. After all, everyone’s ancestors originated in Africa. 





4. Anyway, the intentional discrimination occurred when Velez conducted an 
investigation, or more accurately the lack of an investigation, into an age-discrimination 
complaint filed by Den Hollander against the Manhattan nightclub Amnesia. 

5. The Club Med manner of Velez’s investigation was motivated by bigotry against 
a Euro-American of protestant ancestry and to punish petitioner Den Hollander for complaining 
about Velez to his boss (see paragraph 29) and to punish Den Hollander for exercising his First 
Amendment right to speak, to decide his marital status, and to engage in litigation as a means for 
defending his rights when it did not comport with Velez’s political-correctionalist ideology. 

6. Basically, Velez failed to adequately investigate Den Hollander’s age- 
discrimination claim and dismissed the complaint because Den Hollander does not bow and 
scrap to feminist ideology, is a divorced male of Euro-American protestant ancestry who has 
nothing good to say about his ex-wife and is uppity for expressing ideas of which Velez and the 
effete eastern bureaucratic elite disapproves. 

7. Velez issued a Detennination and Order After Investigation, also known as an 
Administrative Closure, (“Order,” Ex. A) that dismissed the age-discrimination complaint. 

8. Velez’s Order was based on various extra-legal and bigoted reasons that expose 
impermissible considerations and impermissible motivations by Velez in investigating, writing, 
and issuing the Order. 

9. Bureaucratic bigotry, even against Euro-Americans, has no placed among 
civilized men and violates equal protection as to ancestry, a suspect classification. 

10. Punishing an individual for exercising his fundamental constitutional rights 
concerning beliefs, speech, marriage and whom to sue violates equal protection. 
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11. Even alleged human rights officials cannot legally act by personal whim or 
caprice no matter what superficially defined group they belong to or what comeuppance they 
believe members of other groups deserve. Two wrongs don’t make a right, or they didn’t use to. 

12. Velez’s investigation and Order were arbitrary and irrational since they relied on 
adherence to the modem-day demonizing of divorced, outspoken Euro-American males, which 
demonstrates a deliberate indifference to the constitutional rights of Euro-American males, such 
as Den Hollander, and violates substantive due process. 

13. Velez had plenty of time to deliberate, over a year and a half, but was deliberately 
indifferent to Den Hollander’s constitutional rights, which violates substantive due process. 

14. Velez’s investigation and resulting Order were adopted and approved without 
change by the Commissioner/Chairperson of City HR—a municipal policymaker according to 
Rosn v. City of New York, 2012 U.S. Dist. Lexis 178875 at *21-22—as the City’s final decision 
concerning Den Hollander’s age-discrimination complaint. That makes the City liable for 
Velez’s unconstitutional actions that violated Den Hollander’s federally protected rights. 
Pembaur v. Cincinnati, 475 U.S. 469, 483 (1986). (Ex. B, Determination and Order After 
Review, “City HR Order"). 

15. A single act by a policymaker that ratifies a subordinate’s actions is sufficient for 
municipal liability to arise under § 1983. Pembaur v. City of Cincinnati, 475 U.S. 469, 479-80 
(1986); Back v. Hastings on Hudson Union Free School District, 365 F.3d 107, 128 (2d Cir. 
2004). 

16. From the early stages of the City HR proceedings (October 15, 2010) until the 
final review of the age-discrimination complaint (January 11, 2013), the Commissioner was on 
notice about the challenged conduct of Velez. 
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17. Specifically, City HR and Velez violated Den Hollander’s clearly established 
constitutional rights under the Fourteenth Amendment’s equal protection and substantive due 
process: 

a. Not to be discriminated against based on his ancestry, or national origin, 
which is a suspect classification under equal protection of the 14 th Amendment, Graham 
v. Richardson, 403 U.S. 365, 372 (1971); 

b. To speak and write as he chooses provided such does not create an 
imminent danger of harm, such as yelling “bomb” in Times Square, or defaming 
someone. Terminiello v. Chicago, 337 U.S. 1 (1949). Freedom of speech is a 
fundamental right under substantive due process of the 14 th Amendment that along with 
equal protection protects speech from arbitrary municipal action intended to punish it; 

c. To petition a court for redress of grievances—even against the preferential 
treatment of females. NAACP v. Button, 371 U.S. 415 (1963). Freedom of speech 
includes the right to file lawsuits, which is a fundamental right under substantive due 
process of the 14 th Amendment that along with equal protection protects litigation from 
arbitrary municipal action intended to punish it; and 

d. To marry or divorce as the heart, or stupidity, dictates and to express 
opinions about such, which are fundamental rights under substantive due process of the 
14 th Amendment that along with equal protection protects such from arbitrary municipal 
action intended to punish it. Loving v. Virginia, 388 U.S. 1 (1967). 

18. Upon infonnation and belief, City HR and Velez treated Den Hollander 
differently than others who filed age-discrimination complaints with City HR. 
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19. City HR and Velez irrationally and arbitrarily punished Den Hollander for 
exercising his rights to speak, to sue, and to marry by using his exercising of those rights as a 
reason to find no age discrimination by Amnesia, which amounts to both a substantive due 
process and equal protection violation. 

Facts 

20. The age-discrimination complaint against the nightclub Amnesia was filed with 
the City HR after the New York State Division of Human Rights (“State HR”) concluded that 
Amnesia did not discriminate against Den Hollander and his attorney friend based on their sex 
but probably their age. The State HR, however, does not have jurisdiction over age 
discrimination by nightclubs, so Den Hollander immediately contacted City HR, which does 
have jurisdiction, to initiate the process for filing a complaint based on age discrimination. 

21. Right from the beginning, Velez, a City official, who under the law is suppose to 
act as a neutral fact-finder, demonstrated his prejudice toward Den Hollander on multiple levels. 

22. On October 15, 2010, at an appointment with a staff attorney for City HR, Velez 
notified the staff attorney that he would not allow Den Hollander to file an age discrimination 
complaint against the nightclub Amnesia. 

23. Amnesia had refused to allow Den Hollander and his attorney friend, both of them 
male and older than the other club patrons, to enter the club unless they paid $350 for a bottle of 
watered-down, brandless vodka while others in their twenties and thirties were admitted without 
having to buy a bottle. 

24. Velez told the City HR staff attorney that there was no discrimination because had 
Den Hollander and his friend agreed to buy a $350 bottle, they could have entered the nightclub. 
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25. Years ago in Montgomery, Alabama, people with relatively darker skin color 
could enter a public bus, but they would have to sit in the back. By Velez’s bigoted reasoning, 
such conduct was not discriminatory because those with a different skin complexion were not 
barred from entering and riding the buses as long as they sat in the back. 

26. The U.S. Supreme Court disagreed in Browder v. Gayle, 352 U.S. 903 (1956), 
which found that allowing blacks to enter a bus, but requiring them to sit in the back was 
unconstitutional discrimination. In a different case, the U.S. Supreme Court also ruled that a 
discrimination injury can be the existence of a “barrier [read $350 bottle of brandless vodka] that 
makes it more difficult for members of one group [read older guys] to obtain a benefit [read 
chasing young ladies] than it is for members of another group [read younger guys].” 

Northeastern Fla. Chapter, Associated Gen. Contractors of America v. Jacksonville, 508 U.S. 
656, 666(1993). 

27. So, contrary to the U.S. Supreme Court but in accordance with Velez’s own brand 
of law, since Den Hollander and his friend could enter the club [get on the bus], but once inside, 
they would have to buy a bottle [sit in the back], there was no discrimination. 

28. There is nothing comical about this type of rationalization used by Velez and the 
Ku Klux Khan of the Deep South in another century. It makes clear a mindset driven by 
prejudices, which in Velez’s case are directed toward Den Hollander and people like him who 
exercise their rights in a similar fashion. 

29. A letter by Den Hollander to the City HR’s Commissioner, Exhibit C, touching on 
the above arguments resulted in Velez being required to accept the case, but it didn’t reign in his 
prejudice for Den Hollander’s ancestry and the rights he exercised, which colored Velez’s 
investigation, decision making, and his Order. 
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30. The name “Den Hollander,” which means “the Dutchman,” and photographs of 
him on his website, which Velez refers to in his Order, Ex. A at p. Tres, brand Den Hollander as 
belonging to that currently disfavored group—Euro-American males. (For some reason, Velez 
failed to put page numbers on his Order, so Den Hollander has supplied them for citation 
purposes in the de facto second, soon to become the first language of America, see Ex. A, 
Order). 

31. Den Hollander’s ancestry is obviously Dutch and almost as obviously protestant, 
specifically Huguenot protestant. 

32. In the 16 th and 17 th centuries, 200,000 to a million Huguenots fled Catholic 
France to places such as the Dutch Republic and later New Amsterdam, now New York City, 
because Roman Catholic bureaucrats and rulers deprived Huguenots of the rights allowed others 
and targeted them for massacres. The most infamous occurred over two months called the St. 
Bartholomew's Day massacre in which 25,000 Huguenots in Paris 1 and thousands more in the 
countryside were butchered. The government subsequently granted amnesty to the butchers. 

33. Velez’s prejudices against the likes of Den Hollander—Euro-American, 
protestant ancestry, divorced male, who fights for his rights in court—drove Velez to conduct a 
joke of an investigation and dismiss the complaint against Amnesia. 

34. On information and belief, Velez is Latin-American and Catholic. As often 
happens when members of previously disfavored groups in America achieve a modicum of 
power, some of those members abuse that power to vent revenge for discrimination they 
suffered—both real and imagined. 

Paris’ population at the time was just over 600,000. 
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35. Velez likely believes that white-Saxon-protestant-males, sometimes referred to as 
“Aryans,” have discriminated against him; therefore, he is justified in settling the score by using 
his power against whom he perceives as a member of that group. Even if Velez’s career was 
hampered by discrimination, it was not Den Hollander who did such. 

36. For this § 1983 petition supplement, Den Hollander also considered accusing 
Velez of violating the Fourteenth Amendment by discriminating based on color, since Den 
Hollander is “white,” when not using the micro-wave tanning salon down the street, and Velez is 
of a darker complexion, according to his Internet photo, assuming the f-stop was correct. 

37. But since Den Hollander lives in one of the few remaining de facto communist 
territories on the planet—Manhattan, and many, but not all, of the judges here are lefties, 
feminists, and political correctionalists who will use any Orwellian argument to further their 
ideology, he assumed it not so far-fetch that they would rule “white” not a color but an absence 
of color, so no illegal discrimination based on the superficial characteristic of color. 

38. Den Hollander is also obviously a male and as Velez criticizes in his Order, “a 
self-professed advocate for men’s rights who identifies himself as an ‘anti-feminist lawyer’ on 
his website .... He has filed a number of lawsuits against bars and clubs that have ‘Ladies 
Nights,’ . . . .” (Ex. A, Order at p. Tres). 

39. Such, however, does not indicate that Velez illegally discriminated against Den 
Hollander based on sex under the Fourteenth Amendment, but it is discrimination based on Den 
Hollander exercising his First Amendment rights, which include the right to file lawsuits to fight 
for the rights he foolishly thought the U.S. Constitution guaranteed him. NAACP v. Button, 371 
U.S. 415, 429 (1963). 2 

2 The right to file a lawsuit is a form of communication embraced by the First Amendment which “'protects vigorous 
advocacy, certainly of lawful ends, against governmental intrusion.” NAACP v. Button, 371 U.S. at 429. 
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40. Velez’s discrimination against Den Hollander for being an “anti-feminist 
lawyer”—assuming he’s just referring to the “anti-feminist” part and not the “lawyer” part—is 
prohibited by the Constitution, and is the same tactic so commonly used throughout history by 
small minded conformists and two-bit totalitarians: justify violating human rights because the 
individual does not believe, speak, or act as “right minded” people do, or in this case “left 
minded,” and therefore he belongs to a disfavored group. In Den Hollander’s case, one of the 
last remaining 200 Euro-American men, or perhaps more accurately African-American men, in 
this country who are willing to fight the feminists and political correctionalists efforts to impose 
their own brand of totalitarianism. 3 

41. While Velez’s disapproval of Den Hollander’s jihada against the Feminists (that’s 
jihad with an “a”—wouldn’t want to be accused of gender insensitivity) is irrelevant to the age 
discrimination complaint filed with the City HR, it makes clear that Velez’s disapproval of Den 
Hollander exercising his First Amendment rights is also driven by his effort to curry favor with 
the Feminist Establishment, 4 a.k.a. “Feminarchy America,” by adding to his reasons for ruling 
against Den Hollander the classification that Den Hollander is an “anti-feminist.” 

42. When City HR dismisses a complaint for “no probable cause,” it is required to 
issue a written order listing the reasons. 47 RCNY § 1-52. Velez included the paragraph 
describing Den Hollander’s anti-feminist activities in his Order; therefore, Den Hollander’s 


3 Whoa! “Totalitarianism” is a strong term. But according to the late Professor Howard Zinn, “To exalt as an 
absolute is the mark of totalitarianism, and it is possible to have an atmosphere of totalitarianism in a society that has 
many of the attributes of democracy.” Believing that a particular political ideology is “correct” is as nuts as 
believing a particular religion is the “true” religion—look at the carnage that caused throughout history. 

4 The Establishment today is a Feminist Establishment—a unitary belief system held by enough influential persons 
so that it dominates over other beliefs in this society, such as the principles of the Declaration of Independence and 
the Constitution. 
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beliefs, speech, and lawsuits concerning such are a reason for the dismissal. Otherwise, why 
include the remarks. 

43. Velez’s Order, which was ratified by the City HR Commissioner, demonstrates 
that he and City HR, like so many self-righteous government officials today, believe America is 
now a country similar to the fonner Soviet Union where legal decisions should be made based on 
whether a person subscribes to the popular, trendy ideology of the day. Those who dissent are 
not disserving of the rule of law because they are so inferior to the “in crowd,” or the effete, 
Eastern, intellectual, white-washed elite that they have no rights for the law to protect. Today, 
all that is needed to justify the stripping of a man’s rights is to label him an “advocate for men’s 
rights” or “anti-feminist.” (Ex. A, Order at p. Tres). In the 1950s, the label was “fellow 
traveler” or “commie sympathizer.” 

44. Municipalities and officials acting under color of law are supposed to be blind, 
not just to race (true there has not been another hominid race on this planet since the 
Neanderthals died out, although some apparently still linger in the government), but to ancestry 
and to a person’s beliefs and speech. In this democracy, legal decisions are not supposed to be 
determined by the popularity of such beliefs or speech. 

45. Velez also based his dismissal on Den Hollander’s “marital status,” which is also 
prohibited under the First Amendment. “Choices about marriage, family life . . . are among 
associational rights [the Supreme] Court has ranked as ‘of basic importance in our society.’” 
M.L.B. v. S.L.J., 519 U.S. 102, 116 (1996)(citation omitted). 

46. Velez writes, “[Den Hollander] admits in several online publications that he is 
‘bitter’ from an ex-wife who used him for his US citizenship and money.” (Ex. A, Order at p. 
Tres). That’s an understatement! The ex-wife—a Russian mafia prostitute, former mistress to a 
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Chechen warlord, self-proclaimed black-magic witch, and devotee of the anti-Christ—secretly 
fed Den Hollander drugs so that he would believe the euphoria he experienced in her presence 
was the delusion of love—that’s as a noun not a verb. 

47. Thanks to the perversion of state domestic relations laws by the Feminists, the 
Queens Family Court issued an ex parte temporary order of protection against Den Hollander 
based on perjury by his ex-wife, except for the part of Den Hollander bruising her ann by using a 
little martial arts to disarm her wheedling an oversized steak knife in an effort to slice him into a 
steak sandwich. Her perjury left out the stuff about the knife—naturally. 

48. That protection order still results in U.S. Customs detaining Den Hollander when 
he re-enters the country even though the order was dismissed long ago. Perhaps he should resort 
to entering the land of his birth with the other illegals. 

49. Also, thanks to the Feminists’ creation of the Violence Against Women’s Act, 
Homeland Security made findings of fact that Den Hollander, who had no opportunity to oppose 
or refute its findings, committed “battery,” or “extreme cruelty” or “an overall pattern of 
violence” against his alien ex-wife. 

50. Okay, so Velez got something right, Den Hollander is “bitter” toward his ex-wife 
and her feminist allies, but what does that have to do with an age-discrimination complaint 
against a New York City nightclub? Nothing, but it has everything to do with showing that 
Velez is bigoted toward Den Hollander for who he is, what he believes, and what he says. 

51. The same bigotry is evident in Velez ruling that “[Den Hollander’s] description of 
himself [an anti-feminist] is consistent with his pattern of filing several gender discrimination 
suits.” (Ex, A, Order at p. Tres). 
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52. Den Hollander pleads guilty, but so what? Is Velez actually saying that any 
person or organization that sues in court for human rights guaranteed by the U.S. Constitution 
can be summarily discriminated against because they brought prior suits? By that reasoning, had 
Velez been on the U.S. Supreme Court in 1954, he would have ruled against the NAACP in 
Brown v. Board of Education, 347 U.S. 483, because the NAACP had a history of fighting in the 
courts for human rights. 

53. Would Velez rule the same way on actions brought by the National Council of 
LaRaza? Not likely, but consistency rather than arbitrary decision making driven by prejudices 
would required that LaRaza lose before Judge Velez. 

Remedies 

54. One of the purposes of 42 U.S.C. 1983 is to deter future constitutional violations 
by municipalities and their officials. Owen v. City of Independence, 445 U.S. 622, 651 (1980). 

55. Petitioner Den Hollander continues to frequent New York City nightclubs, some 
of which deny him admission because of his apparent age. Assuming this Court requires City 
HR to stop discriminating against Petitioner, he will file additional complaints for age 
discrimination against these clubs, such as “Avenue.” 

56. Den Hollander, therefore, requests that this Court under CPLR 7806 order the 
City of New York to have its Human Rights Commission implement in its operations anti- 
discrimination policies that prevent unlawful discriminatory acts by its employees against Euro- 
Americans of protestant origin, divorced husbands, and any man who chooses to fight for his 
rights by suing or otherwise petitioning the government for a redress of grievances. 

57. In addition under CPLR 7806, the City require the Executive Director for Law 
Enforcement of its Human Rights Commission be required to undergo sensitivity training to 
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mitigate or at least enable him to control his prejudice toward Euro-Americans of protestant 
ancestry, divorced husbands, and men who choose to fight for their rights by suing or petitioning 
the government for a redress of grievances. 

58. Further under CPLR 7806, Den Hollander requests nominal damages from the 
City plus compensatory damages in the amount of the disbursements for bringing this action and 
incidental punitive damages from Velez in his personal capacity for the amount of $3,000 due to 
Velez’s callous disregard for Den Hollander’s constitutional rights: 

a. Not to be discriminated against based on his ancestry; 

b. To speak and write as he chooses provided such does not create an 
imminent danger of harm or defame; 

c. To petition a court for redress of grievances; and 

d. To marry or divorce as he can and to express his opinions on such. 

59. Den Hollander requests a jury trial for these equal protection and substantive due 
process issues. 

60. Den Hollander requests such other and further relief that this Court deems just 
and proper. 

Verification 

State of New York ) 

) ss: 

County of New York ) 

Roy Den Hollander, being duly sworn, deposes and says that I am the petitioner in this 
proceeding, have written the foregoing petition and know the contents of, which are true to my 
knowledge, and to those matters that I believe to be true. 

Sworn to before me on 
26th day of July 2013 

/S/ /S/ 

Notary Public Roy Den Hollander 
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Petitioner and attorney 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687 0652 
rdhhh@yahoo. 
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DETERMINATION AND ORDER AFTER INVESTIGATION 


CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


In the Matter of the Complaint of: 
ROY DEN HOLLANDER, 


Complainant, 


-against- Complaint No: M-P-A-l 1 -1024266 

AMNESIA J.V. LLC, and DAVID 
“L.N.U.,” 


Respondents. 


On October 22,2010, Roy Den Hollander (“Complainant”) filed a Verified Complaint 
(“Complaint”) with the New York City Commission on Human Rights (“Commission”) charging 
Amnesia J.V. LLC (“Amnesia”), and David “L.N.U.” (collectively, “Respondents”) with 
discriminatory practices, in violation of Title 8 of the Administrative Code of the City of New 
York (“Code”). 

Respondents deny the allegations of discrimination. 

After investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe that Respondents engaged in the unlawful discriminatory practices alleged. 

Complaint 

Complainant, who is 63 years old, alleges that Respondents discriminated against him 
based upon his age by subjecting him to disparate treatment, and thus denying him the 
advantages, privileges and facilities of a public accommodation. Respondent Amnesia is a 
nightclub in New York City. Upon information and belief, Respondent David “L.N.U.” was not 
employed by Respondent Amnesia, and instead was hired by a different company as a Promoter. 

Complainant alleges that on or about January 9, 2010, at approximately 11:05 PM, he and 
his friend, who is in his 60’s, stood on a line in front of Respondent Amnesia in order to gain 
access into its nightclub. Complainant further alleges that he and his friend witnessed two 
individuals in front of them, who appeared to be in their 20’s and/or 30’s, approach Respondent 
David “L.N.U.,” who checked their identification and then allowed them to enter the club. 
Complainant alleges that when he and his friend approached Respondent David “L.N.U.,” 
Respondent David “L.N.U.” told them that they must agree to buy a bottle of alcohol for $350 in 
order to enter the club. 



Complainant further alleges that he and his friend declined and stepped out of the line. 
Complainant further alleges that he and his friend then witnessed another pair of individuals, 
who appeared to be in their 20’s and/or 30’s, enter the club without having to buy a bottle of 
alcohol for $350. 

Discussion 


New York State Division of Human Rights Complaint 

Complainant filed a gender discrimination complaint shortly after his visit to Respondent 
Amnesia on January 9, 2010, with the New York State Division of Human Rights (“NYSDHR”). 
Specifically, he submitted a sworn statement that he was denied access to Respondent Amnesia 
unless he purchased a bottle of alcohol, and the reason for the denial was because he was male. 
Specifically, in his NYSDHR complaint, Complainant stated that he stood online with his male 
friend, and that the two women in front of them were allowed to enter the club without agreeing 
to purchase a bottle of alcohol for $350, yet he and his male friend were required to buy a bottle 
as a condition of entry. 

After its investigation, the NYSDHR found no probable cause to believe discrimination 
occurred by Respondent on the basis of Complainant’s gender. In its decision, the NYSDHR 
wrote, however, that “Based on the observations made during the field visit, the vast majority of 
the patrons of the nightclub appeared to be under the age of 30 years. Respondent asserts that, 
when the nightclub is crowded, respondent employs an admissions strategy to limit the number 
of individuals, male and female, who do not have the appearance respondent desires to maintain 
the image of the nightclub.” The NYSDHR appears to base this observation on the patrons who 
were actually inside the club, and not those who were waiting outside the club’s line and denied 
entrance. The investigator from the NYSDHR does not state any observations in his 
determination regarding the ages of the patrons waiting on line to gain admission. Because 
Complainant’s allegations specifically refer to those waiting on line, the NYSDHR’s 
observations of the customers inside the club have relatively little weight. 

Although the NYSDHR expressed these observations, the statements had no effect on its 
decision, because New York State’s Executive Law does not cover age discrimination in public 
accommodations. 

New York City Commission on Human Rights Complaint 

After receiving the NYSDHR decision indicating that the majority of admitted patrons on 
the date of their visit “appeared to be under the age of 30 years,” Complainant decided to come 
to the Commission to file a complaint of discrimination based upon age on October 22, 2010. 
Complainant’s allegations in the NYSDHR case and in the instant Complaint are virtually 
identical, only substituting the reason for his denial of entrance from gender to age. If in fact 
Complainant believed he was also being discriminated against because of his age, Complainant 
could have come to the Commission instead of the NYSDHR immediately after the initial denial 
of entry. 



Election of Remedies 


Complainant is jurisdictionally barred from bringing the Complaint because of his prior 
filing with the NYSDHR on the same facts and circumstances as the instant matter. New York 
Executive Law § 297(9) states that any person with a discrimination complaint has a cause of 
action “in any court of appropriate jurisdiction for damages and such other remedies as may be 
appropriate, unless such person has filed a complaint” with the NYSDHR (emphasis added). The 
New York Court of Appeals interpreted New York Executive Law § 297(9) as precluding a 
subsequent action that is “based upon the same incident” as the Agency complaint. Emil v. 
Dewey, 49 N.Y. 2d 968, 968 (1980). The NYSDHR’s only statutory exception to this election of 
remedies jurisdictional bar is when the State Human Rights Law claim is dismissed on the 
grounds of “administrative convenience,” “untimeliness” or when the “election of remedies is 
annulled.” N.Y. Exec. L. § 297(9). 

Similarly, Section 8-109(f)(iii) of the Administrative Code of the City of New York 
specifies that the Commission does not have jurisdiction where, “The complainant has 
previously filed a complaint with the State Division of Human Rights alleging an unlawful 
discriminatory practice... with respect to the same grievance which is the subject of the 
complaint under this chapter and a final determination has been made thereon” (emphasis 
added). A Complainant cannot avoid the election of remedies bar by changing the legal theory of 
relief relied upon, or split claims, if they all arise out of the same course of conduct. Bhagalia v. 
State, 228 A.D.2d 882, 883 (N.Y. App. Div., 3rd Dept., 1996); see also Benjamin v. New York 
City Dept, of Health, 2007 WL 3226958 at *5 (N.Y. App. Div., 2nd Dept. 1994); Rosario v. New 
York City Dept, of Education, 2011 U.S. Dist. LEXIS 41177 at * 4 (S.D.N.Y. 2011). 

In this case, Complainant previously filed a complaint with the NYSDHR alleging gender 
discrimination because a nightclub refused him entry unless he purchase bottle service, and the 
NYSDHR issued a “no probable cause” final determination in the matter. Complainant then 
came to the Commission and filed an age discrimination complaint on the exact same facts. The 
Commission, therefore, does not have jurisdiction in this matter because Complainant already 
elected his remedy with the NYSDHR. 

The Commission’s Investigation 

Complainant is a self-professed advocate for men’s rights who identifies himself as an 
“anti-feminist lawyer” on his website, www.roydenhollander.com. He has filed a number of 
lawsuits against bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is “bitter” from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing several gender 
discrimination suits. 

Complainant’s delay in filing the Complaint with the Commission rendered the 
Commission unable to secure tape surveillance of the night in question. It is the Commission’s 
practice in these types of cases to seek video surveillance when aggrieved individuals come to 
the Commission almost immediately after the alleged discriminatory conduct, just as 


Complainant did in filing his initial gender discrimination case with the NYSDHR on January 9, 
2010. Complainant filed the Commission Complaint over nine months after the incident 
occurred, thereby effectively denying the Commission the ability to compel Respondents to 
preserve its surveillance video, which Respondents state self-erases every 30 days. 

Notwithstanding the above, circumstantial evidence exists to show that Respondent 
Amnesia also required younger individuals to purchase a bottle of alcohol in or around the date 
Complainant visited the club on January 9,2010. Patrons of Respondent Amnesia can post 
reviews of its club on yelp.com, a website that provides reviews for restaurants, bars, and other 
establishments in New York City and other locations in the country. 1 On April 25,2010, just 
over three months after Complainant visited the club, an alleged patron of Respondent Amnesia, 
whom based on her posted picture appears to be in her 20’s or 30’s, expressed her frustration on 
yelp.com about the difficulty in gaining entry into the club, stating, “... of course the only way to 
get in was if we bought bottles.” This comment was posted four months after Complainant filed 
his NYSDHR case, which was dismissed, and five months before he filed his case with the 
Commission. 

Another reviewer and alleged patron, who also appears to be in her 20’s or 30’s based on 
her posted picture, stated on yelp.com on December 11, 2009, “Different groups were dancing 
and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s. Interesting and eclectic 
crowd...” Based on the above-described comments regarding younger people being asked to 
purchase bottle service, it is more probable than not that Respondents did not discriminate 
against Complainant based upon his age. 

As noted above, the Commission is barred from making a determination this case because 
Complainant filed a prior discrimination complaint concerning the same incident with the 
NYSDHR. Irrespective of this conclusion, because Commission was unable to obtain the 
surveillance video of the incident in question, and online postings from club patrons who appear 
to be in their 20’s and 30’s state that were required to buy bottle service in order to gain entry 
around the date Complainant visited Respondent Amnesia, the Commission cannot establish by a 
preponderance of the evidence that Respondents required Complainant to purchase bottle service 
to gain access to the club due to his age. The Complaint, therefore, is hereby dismissed. 


NO FURTHER TEXT ON THIS PAGE 


1 The Commission realizes that it could not interview any of these individuals but nevertheless finds the postings 
probative. 


Complainant may apply for review by filing a request in writing within thirty (30) days 
after the date of the mailing of this order. The application should be addressed to the Office of 
the Chairperson, New York City Commission on Human Rights, 40 Rector Street, 10th Floor, 
New York, NY 10006, Attn: NPC Appeals. Please state reasons for applying for review. 

DATED: New York, New York 

July 27, 2012 

CITY COMMISSION ON HUMAN RIGHTS 


BY: 

Carlos Velez 
Executive Director 
Law Enforcement Bureau 



THE CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


- x 

In The Matter of the Complaint of 

ROY DEN HOLLANDER, 


DETERMINATION AND ORDER 
AFTER REVIEW 


Complainant, 

- against - 

AMNESIA J.V. LLC., and DAVID “L.N.U.”, 

Respondents. 

-x 


Complainant No.: M-P-A-l 1-1024266 
GC No.: 12-901N 


Complainant requests review of the Administrative Closure dismissing the above- 
captioned complaint. 

In considering complainant’s request, I have reviewed the following: the complaint; the 
answer; comments from all parties (if submitted); the Notice of Administrative Closure; and 
complainant’s request for review. 

Upon review of these materials, I hereby affirm the Administrative Closure dismissing 
the complaint. 

Pursuant to Section 8-123(h) of Title 8 of the Administrative Code of the City of New 
York, complainant has thirty (30) days after service of this Order to seek review in the New York 
State Supreme Court. 


Dated: NewY ork, New York 
January ,^2013 


IT IS SO ORDERED 
NEW YORK CITY COMMISSION 
ON HUMAN RIGHTS 





PATRICIA L. GATLING 

Commissioner/Chair 






Roy Den Hollander 
Attorney at Law 
545 East 14 th Street, #10D 
New York, New York 10009 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, New York 10038 

Carlos Velez 

Managing Attorney 

Law Enforcement Bureau 

New York City Commission on Human Rights 

40 Rector Street - 10 th Floor 

New York, New York 10006 





545 East 14th Street, 10D 
New York, N.Y. 10009 


ROY DEN HOLLANDER 
Attorney at Law 


Tel: (917)687-0652 
rdhhh@yahoo.com 


October 15, 2010 


Patricia L. Gatling, Commissioner 
New York City Commission on Human Rights 
40 Rector Street, 10th Floor 
New York, NY 10006 

Dear Ms. Gatling: 

One of you supervisors, Carlos Velez, refused to accept an age discrimination complaint 
concerning an incident that occurred on Saturday, January 9, 2010, at the nightclub Amnesia J.V. 
LLC, located in Manhattan. 

At around 11:00 pm, Amnesia required that a friend of mine and I, both male and middle 
aged, pay $350 for a bottle in order to enter the nightclub. Amnesia did not require other people 
who were in their twenties to buy a bottle for $350 in order to enter the club. 

I filed a complaint with the New York State Division of Human Rights, which found 
there was no sex discrimination but probably age discrimination. “A photo on complainant’s 
website suggests the he is significantly older than [Amnesia’s] patrons....” Determination and 
Order After Investigation, No. 10138862, N.Y.S. Human Rights Division, p. 2, Leon C, Dimaya, 
Regional Director (copy is attached). Since the N.Y.S. Human Rights Division does not have 
jurisdiction over age discrimination in a public accommodation, it dismissed the complaint. 

The New York City Commission on Human Rights, however, does have jurisdiction over 
public accommodations that discriminate based age. Although I was trying to file an age 
discrimination complaint with your Commission, supervisor Velez concluded based on the 
State’s Determination and Order After Investigation that the incident really involved sex 
discrimination, and not age discrimination as indicated by the State. Since I had already filed a 
complaint with the State about sex discrimination, I could not file another one with the City. 
Supervisor Velez simply changed my allegations so your Commission would not have to deal 
with the complaint. So the State says “age discrimination don’t bother us” and your Commission 
says “sex discrimination so the State has to deal with it.” 

Supervisor Velez also communicated through one of your employees that there was no 
discrimination at all because Amnesia was only charging older males $350 for admission and 
was therefore not barring us from entering. Years ago in Montgomery, Alabama, people with 
relatively darker skin color could enter a public bus, but they would have to sit in the back. By 
supervisor Velez’s reasoning, such conduct is not discriminatory because those with a different 
skin complexion were not barred from riding the buses. 



Supervisor Velez, also through an employee, communicated that I should appeal the 
State’s Determination and Order After Investigation. That requires bringing an Article 78 action 
in the New York State Supreme Court, which will cost almost as much as paying $350 for a 
bottle to enter Amnesia. 

So what ever happen to President Harry Truman’s philosophy concerning passing the 

buck? 


Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

...x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


MEMORANDUM OF LAW 


Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 


x 


MEMORANDUM OF LAW IN OPPOSITION TO PETITIONER’S MOTION FOR 
LEAVE TO SUPPLEMENT THE PETITION 

The New York City Commission on Human Rights (the “Commission”) submits this 
memorandum of law in opposition to Petitioner Roy Den Hollander’s (“Petitioner”) motion for 
leave to supplement the Petition. For the reasons set forth below, Petitioner’s belated motion to 
amend a Petition that the Court has now dismissed should be denied. 

PRELIMINARY STATEMENT 

Petitioner’s meritless motion to supplement the Petition should be denied because it is 
both procedurally and substantively deficient. 

Petitioner’s motion is procedurally improper because it was filed more than two months 
after the Petition and the Commission’s motion to dismiss were fully submitted on May 20, 
2013, and Petitioner does not even attempt to show good cause for such delay. All of the facts on 
which Petitioner’s proposed supplement are based were well known to Petitioner before he filed 
his initial Petition. Moreover, Petitioner did not file his motion to supplement until July 30, 2013, 
the day this Court issued its Order and Judgment (the “Order”) granting the Commission’s 







motion to dismiss the Petition. Because the Petition has now been dismissed, there is no longer 
any operative pleading in this case to be supplemented, and Petitioner’s motion to supplement 
should be denied on that basis alone. 

Petitioner’s proposed supplement to his Petition is also subject to dismissal on its merits. 
Although now clothed in the language of “equal protection and substantive due process” (2d 
Supp. Pet. ]j 1), the entire gravamen of Petitioner’s proposed Second Supplement, like that of his 
now-dismissed original Petition and first Supplement to the Petition, is that the Commission 
insufficiently investigated Petitioner’s complaint and improperly dismissed it. Both of these 
claims were squarely rejected by the Court in its Order, and Petitioner offers no basis for the 
Court to reconsider its prior rulings. Because this Court has already held that the Commission 
(and the Executive Director of its Law Enforcement Bureau, Carlos Velez) acted properly in 
investigating Petitioner’s complaint and in dismissing it on both jurisdictional and substantive 
grounds, Petitioner cannot state any claim for a constitutional violation. See Velella v. N. Y. C. 
Local Conditional Release Comm’n, 13 A.D.3d 201, 202 (1st Dep’t 2004); York v. Ass 'n of the 
Bar of the City of N.Y., 286 F.3d 122, 128 (2d Cir. 2002). The motion for leave to supplement 
should therefore be denied. 

PROCEDURAL BACKGROUND 

In January 2010, Petitioner filed a complaint with the New York State Division of 
Human Rights (the “State DHR”) against a nightclub known as Amnesia, alleging that he and a 
male friend were refused entry to the club unless they agreed to purchase bottle service for $350, 
while two women on line in front of them were allowed in without buying bottle service. The 
State DHR investigated and dismissed the complaint for lack of probable cause, finding that 
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Amnesia required complainant to purchase a bottle for legitimate, non-discriminatory reasons. 
(Order, Ex. 1 at 1, 3). 1 2 The State DHR noted in dicta that Petitioner is older than the majority of 
the club’s patrons, but that in any event age discrimination in public accommodations is beyond 
the State DHR’s jurisdiction. (Id. at 1). 

Subsequently, Petitioner filed a complaint with the Commission based on the same 
incident at Amnesia and alleging essentially identical facts, but now asserting discrimination 
based on age rather than gender. After investigating, the Commission’s Law Enforcement 
Bureau (“LEB”), like the State DEIR, found no probable cause to believe that Amnesia had 
discriminated against Petitioner. Moreover, the LEB held that Petitioner’s claims were barred 
under section 8-109(f)(iii) of the City Human Rights Law and section 297(9) of the State Human 
Rights Law, which prohibit bringing successive discrimination complaints based on the same 
incident. Petitioner appealed the dismissal of his complaint to the Commission’s Chairperson, 
who affirmed the decision. Petitioner’s appeal brief, styled an “Appeal and Complaint,” accused 
the LEB’s Executive Director, Carlos Velez, of intentional discrimination against Petitioner 

'y 

“motivated by Velez’s prejudice ... against Euro-Americans.” (Ex. 2 at 1). 

Petitioner then filed a special proceeding in this Court seeking review of the 
Commission’s decision. Petitioner alleged that the Commission’s dismissal of his discrimination 
complaint was improper and that its investigation of his complaint was insufficient. Petitioner 
subsequently filed a “Supplement to Petition” and an “Addendum of Exhibits to the 
Supplemental Petition,” asserting that the Commission had violated Petitioner’s constitutional 

1 “Ex.” refers to exhibits attached to the accompanying affirmation of Leonard M. Braman. 

2 Petitioner provided no basis for this accusation of prejudice against “Euro-American[sj” other than that 
“[o]n information and belief, Velez is Latin-American and Catholic.” (Ex. 2 at 4). 
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right to due process by insufficiently investigating his complaint. The Commission moved to 
dismiss the Petition. The Petition and the Commission’s motion to dismiss were marked fully 
submitted on May 20, 2013. 

On July 30, 2013, this Court issued its Order granting the Commission’s motion to 
dismiss. In the Order, the Court agreed with the Commission that Petitioner’s complaint before 
the Commission was barred by the doctrine of election of remedies “pursuant to Admin. Code 
§§ 8-502(a); 8-109(f)(iii); and Exec. Law § 297(9).” (Ex. 1 at 3). The Court further held that 
“were this court to review the [Commission’s determination], this court would find that the 
above mentioned determination was rationally based.” (Id.). The Court went on to hold that 
“[tjhere is no merit to petitioner’s contention that the Commission failed to conduct an adequate 
inquiry into his complaint.” (Id.) Finally, the Court held that “Petitioner’s Fourteenth 
Amendment procedural due process claim is dismissed, as petitioner was afforded constitutional 
minimum due process of notice and the opportunity to be heard,” and “[f]urthermore, petitioner 
had an adequate post-deprivation opportunity to be heard in this Article 78 proceeding.” (Id.). 

Simultaneously with the issuance of the Order, on July 30, Petitioner served and filed the 
instant motion to supplement the Petition. The motion states that it is made “pursuant to CPLR 
3025(b)” (Notice of Mot. at 1), a provision governing pleadings in an action, not in a special 
proceeding, which are governed by CPLR 402. The motion seeks “leave to supplement the 
verified petition by (1) adding 42 U.S.C. § 1983 equal protection and substantive due process 
causes of action and (2) adding as a defendant Carlos Velez, Executive Director of [the LEB], in 
his individual capacity.” (Id.). In support of the motion, Petitioner submits an affidavit attaching 
his proposed “Second Supplement to Petition.” (Aff. Supp. Mot. T[ 2). Petitioner’s affidavit does 
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not offer any explanation for why the claims in this Second Supplement could not have been 
brought before the Petition and the Commission’s motion to dismiss were fully submitted. 

ARGUMENT 

I. Petitioner’s Belated Motion for Leave to Supplement the Petition Is 
Procedurally Improper 

As an initial matter, Petitioner cannot “supplement” his Petition in the instant special 
proceeding at this stage, now that the Commission’s motion to dismiss the Petition has been 
granted and “the proceeding is dismissed.” (Order, Ex. 1 at 4). It is not clear how Petitioner 
could “supplement” a dismissed pleading in a terminated proceeding. 

In any event, Petitioner’s motion for leave to supplement the Petition should be denied 
because it was filed more than two months after the Petition and the Commission’s motion to 
dismiss were fully submitted for the Court’s consideration. Petitioner filed his Petition on 
February 8, 2013. Subsequently, Petitioner filed a “Supplement to Petition” in which he 
purported to “add a Fourteenth Amendment procedural due process claim” (Ex. 3 If 1), as well as 
an “Addendum of Exhibits to the Supplemental Petition.” (Ex. 4). By stipulation of the parties, 
the Commission served an Answer and a Motion to Dismiss on April 5, Petitioner served a Reply 
on his Petition and an Opposition to the Motion to Dismiss on May 3, and the Commission 
served a Reply in support of its Motion to Dismiss on May 17, 2013. (Ex. 5). The return date 
stipulated by the parties was May 20, 2013, and the proceeding was marked fully submitted in 
Room 130 as of that date. It was not until July 30, over two months later, that Petitioner sought 
to file his Second Supplement. 

3 Petitioner has also filed a motion for leave to reargue the dismissal of his Petition, citing as the sole 
basis for reargument his filing of the instant motion to supplement. The Commission is concurrently 
submitting a separate opposition to Petitioner’s motion to reargue. 
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A special proceeding such as this one under Article 4 of the CPLR, like a motion, has a 
return date by which all of the parties’ submissions must be filed with the Court for its 
consideration. See CPLR 409(a) (“Upon the hearing, each party shall furnish to the court all 
papers served by him.”) (emphasis added); cf. CPLR 2214 (on a motion, “[t]he moving party 
shall furnish at the hearing all other papers not already in the possession of the court necessary to 
the consideration of the questions involved” and “[o]nly papers served in accordance with the 
provisions of this rule shall be read in support of, or in opposition to, the motion unless the court 
for good cause shall otherwise direct”). The instant special proceeding and the Commission’s 
motion to dismiss were fully submitted long ago - and indeed, have already been decided - yet 
Petitioner has not even attempted to show “good cause” for his delay in supplementing the 
Petition. Indeed, Petitioner cannot show any legitimate reason for failing to assert the claims in 
his Second Supplement previously, as its baseless claims of intentional discrimination are nearly 
identical to the claims he made in his August 2012 “Appeal and Complaint” before the 
Commission, and rely on no new facts. ( Compare, e.g., 2d Supp. Pet. 1-3 with Ex. 2 at 1). 

II. Petitioner’s Proposed Supplement to the Petition Is Futile 

Petitioner’s motion to supplement his dismissed Petition should also be denied because it 
is futile. A court should deny leave to amend a pleading when “repleading would be futile,” such 
as where, as here, the alleged wrongful conduct is “not actionable as a matter of law.” Rappaport 
v. W Publ. Corp., 223 A.D.2d 515, 516 (1st Dep’t 1996). Here, the Court has already 
determined that the Commission properly dismissed Petitioner’s complaint under the election of 
remedies doctrine; that the Commission’s determination on the merits of Petitioner’s complaint 
“was rationally based”; that “[tjhere is no merit to petitioner’s contention that the Commission 
failed to conduct an adequate inquiry into his complaint;” and that Petitioner’s procedural due 
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process claim fails because “petitioner was afforded constitutional minimum due process.” (Ex. 1 
at 3). Thus, Petitioner cannot state any claim for violation of his constitutional right to 
substantive, as opposed to procedural, due process because, under the Court’s clear holding, he 
cannot possibly meet his burden to show that “the [Commission’s] action ‘was wholly without 
legal justification.’” Velella, 13 A.D.3d at 202 (quoting Bower Assoc, v. Town of Pleasant Val., 2 
N.Y.3d 617, 627 (2004)). Similarly, as to his equal protection claim, Petitioner does not and 
cannot offer any argument to show that “the valid statutory and code schemes” under which the 
Commission properly dismissed his complaint on jurisdictional grounds and on the merits “in 
any way fail constitutional guarantees of due process or equal protection.” York, 286 F.3d at 128 
(dismissing equal protection and due process claims where plaintiffs discrimination complaint 
was properly dismissed under election of remedies doctrine). Nor does Petitioner offer any valid 
basis for the Court to reconsider its prior rulings. Because Petitioner’s proposed Second 
Supplement to the Petition fails to state a claim for relief, supplementing the Petition would be 
futile, and Petitioner’s motion should be denied on that basis as well. 


CONCLUSION 


For the foregoing reasons, Petitioner’s motion for leave to supplement the Petition should 
be denied. 


Dated: August 16, 2013 

New York, New York 


MICHAEL A. CARDOZO 


Corporation Counsel of the City of New York 

Attorney for Respondents 

100 Church Street, Room 20-101 

New York, New York 10007 

(212)356-2294 



Leonard M. Braman 
Assistant Corporation Counsel 
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ROY DEN HOLLANDER, 


MEMORANDUM OF LAW 


Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 
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REPLY MEMORANDUM OF LAW TO RESPONDENT’S OPPOSITION TO MOTION 

TO SUPPLEMENT THE PETITION 

Roy Den Hollander (“Petitioner”) submits this memorandum of law in reply to the New 
York City Commission on Human Rights’ (“City HR”) opposition to the motion to supplement 
the Petition. For the reasons set forth below, the motion to supplement the Petition should be 
granted. 

ARGUMENT 

Petitioner’s motion for leave to supplement the Petition is permitted under the rules of 

procedure. 

Respondent does not tell the whole story when it recounts the timing of the serving and 
filing of the motion to supplement. 

The parties had previously agreed to provide each other with courtesy copies of all papers 
by email. (Exhibit A). On July 25, 2013, Petitioner sent via email a copy of the proposed 
Second Supplement of the Petition to the Respondent and requested of its attorney consent to file 





the Second Supplement. 1 Petitioner also requested that Respondent get back to him by Tuesday, 
July 30, 2013. (Exhibit B). On Monday, July 29, 2013, Respondent denied consent (Exhibit C), 
and Petitioner immediately served the motion to supplement by U.S. Post on July 30, 2013. On 
the same day, Tuesday, July 30, 2013, Petitioner filed the motion with the Motion Support 
Office. The Motion Support Office checked its computer for the status of the case and accepted 
the motion. 

Unknown to the Petitioner, Respondent and apparently the Motion Support Office, 

Justice Hunter would issue or had issued a decision in the Article 78 proceeding that same day. 
Justice Hunter’s Order and Judgment are dated July 30, 2013, but it is unclear whether the 
motion to supplement was made before his decision to dismiss was issued or after. Respondent 
argues that the motion to supplement was served and filed after the Article 78 proceeding was 
“terminated,” so “there [was] no longer any operative pleading in this case to be supplemented.” 
The truth, however, is that no one really knows. (City HR Memo. Law Opposition to Motion to 
Supplement at 2, 5). 

Even if this court assumes that the motion to supplement was filed after Justice Hunter 
issued his decision, CPLR 3025(b) provides that a motion to supplement can be made “ at any 
time by leave of court or by stipulation of all parties. Leave shall be freely given upon such 
tenns as may be just. . . .” (Emphasis added). 

Respondent wrongly argues that this provision does not apply to Article 78 Special 
Proceedings. CPLR 402 provides that the pleadings in a special proceeding shall be dealt with in 
the same manner as in an action initiated by a complaint: 

1 The First Supplement was necessitated by the time constraints for filing an Article 78 and City HR’s delay in 
responding to a Freedom of Information Law request to examine the City HR investigation file under 47 RCNY § 1- 
34. The request was originally made August 17, 2012, but City HR failed to allow access until February 21, 2013— 
well after it made its final decision on January 11, 2013 and after the Petition was filed on February 8, 2013. After 
reviewing the file, Petitioner filed the First Supplement as of right, which added a procedural due process allegation. 
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There shall be a petition, which shall comply with the requirements for a 
complaint in an action, and an answer where there is an adverse party. . . . The 
court may permit such other pleadings as are authorized in an action upon such 
tenns as it may specify. 

After trying to discredit the application of CPLR 3025 to Article 78 proceedings, the 
Respondent then turns around and argues by analogy to CPLR 2214 that once the return date for 
the proceeding passes that is the end of the matter—no other motions are allowed. That is just 
not the case. This Court has more power than that. 

Further, Respondent argues that collateral estoppel applies to Petitioner’s motion to 
supplement. However, when Justice Hunter considered the conduct of Carlos Velez, City HR 
Law Enforcement Executive, there were no allegations before him of equal protection and 
substantive due process violations by Velez. Now there are, and the motion to reargue requests 
the Justice to revisit the case in light of those accusations of civil rights violations. 

CONCLUSION 

For the foregoing reasons, Petitioner’s motion to supplement the petitioner is 
procedurally appropriate and should be pennitted. 


Dated: New York, New York 
August 20, 2013 


Roy Den Hollander 
Petitioner and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 
rdhhh@y aho o. com 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-.....—......x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


STIPULATION OF 
ADJOU R NMENT 

Petitioner, Index No.: 100299 / 2:013 


-against- 

THE CUT OF NEW YORK COMMISSION ON (Pan 33; Hunter, J.) 

HUMAN RIGHTS, 


Respondent. j 

-.■■ —...-——--—-———-— X j 

IT IS HEREBY STIPULATED AND AGREED by and between the 
undersigned that the return date for the Petition in this action, presently scheduled for March 11, 
2CT3, shall be adjourned to May 20,201^, or as soon thereafter as the parties may be heard; 

IT IS FURTHER STIPULATED AND AGREED that: (1) Respondent’s 
Answer and any motion with respect to the Petition shell be served by April 5, 2613; (2) 
Petitioner’s Reply and opposition to any motion shall be served by May 3,2013; (3) 
Respondents’ reply in support of any motion shat! be served by May 17, 2013; and (4) the 

parties shall provide the opposing party a courtesy copy of ail papers by e-mail at the time such 

1 

papers are served; j 

IT IS FURTHER STIPULATED AND AGREED that facsimile signatures on 
tins Stipulation shall have the same force and effect ns origins: signatures. 


Dated: New York. ’New York 
February 25.2013 
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Roy Hollander, Esq. 
Petitioner and Attorney 
545 East 14th Street, IQD 
New York, MY 10009 
917-687-0652 


/ 
/ 


y / ■ 
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y c-A. 




RHCHAEL A. CARD020 
Corporation Counsel of the City of New York 
Attorney for Respondent Commission 
vn Human Rights 


By: Leonard M. Branaan, Esq, 
100 Church Street, Room 20-10! 
New York, NY 10007 
(2121 356-2294 


So Ordered, 



Judge 

Alexander % Hasrs* », 
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Exhibit B 
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Den Hollander v. City of NY, 13-100299 


Roy Den Hollander <roy17den@gmail.com> Thg, Jul 25, 2013 at 1:07 PM 

To: "Braman, Leonard M" <lbraman@law.nyc.gov> 

Dear Mr. Braman, 

I am going to file a motion for leaws of the Court to file a Second Supplement Petition unless, of course, you 
consent to the filing. 

An un-executed, but final usrsion of the supplement is attached. 

I would appreciate you informing me by next Tuesday as to whether you consent or not. 

Thank you for your time. 


Roy Den Hollander 

Attorney at Law and Business Consultant 
New York, N.Y. 
rdf; hii (a> y ahoo. corn 
( 917 ) 687-0652 


.^*1 1983 EP 2d Supp Pet.docx 

^ 36K 


httDs://mail.ac»ale.cDm/mail/u/0/?iii=2&ik=a2Q1b9S344&'jew=Dt&cat=Amnesi3&search=cat&msa = 14CI16ccd4d52a47f 


1/1 












Exhibit C 
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Gmail - Den Hollander v. City of NY, 13-100299 



Den Hollander v. City of NY, 13-100299 


Braman, Leonard (Law) <lbraman@law.nyc.gov> Mori, Jul 29, 2013 at 4:27 PM 

To: Roy Den Hollander <roy 17den@gmail.com> 

We do not consent. 

Best, 


Leonard M. Braman 

Senior Counsel 

Affirmatiys Litigation Division 

New York City Law Department 

100 Church Street 

New York, NY 10007 

( 212 ) 356-2294 

Fax: (212)356-2038 


From: Roy Den Hollander [mailto:royI7den@gm3ii.com] 
Sent: Thursday, July 25, 2013 1:08 PM 
To: Braman, Leonard (Law) 

Subject: Den Hollander v. City of NY, 13-100299 

[Quoted text hidden] 
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Den Hollander v. City of NY, 13-100299 

Roy Den Hollander <roy17den@gmail.com> Mon, Jul 29, 2013 at 4:52 PM 

To: "Braman, Leonard (Law)" <lbraman@law.nyc.gov> 

Okay,thanks. 

Best 

[Quoted text hidden] 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER NOTICE OF MOTION 

Petitioner, TO REARGUE 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondents. 

-X 

PLEASE TAKE NOTICE that upon the affidavit of Roy Den Hollander, sworn to on 
August 1, 2013, and upon the exhibits attached to the affidavit and all the pleadings and 
proceedings herein, the undersigned will move in the Supreme Court of the State of New York, 
located at 60 Centre Street, New York, in the Submissions Part, Room 130, on the 28 th day of 
August, 2013, at 9:30 a.m., pursuant to CPLR 2221, for an order granting this motion for leave to 
reargue the above captioned case in which Justice Alexander W. Hunter Jr. rendered an Order 
and Judgment on July 30, 2013, that did not take into account the petitioner’s motion for leave to 
supplement the petition that was filed on the very same day—July 30 th . 

The motion to supplement the Article 78 petition sought judicial review of the City of 
New York Commission on Human Rights’ deprivation of the petitioner’s federally protected 
rights under the Fourteenth Amendment to the U.S. Constitution. 


Dated: August 1,2013 
New York, N.Y. 


Respectfully, 

/S/ 


Roy Den Hollander, Esq. 
Petitioner and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 





To: Respondent 
MICHAEL A. CARDOZO 
Leonard M. Braman, Esq. 

Corporation Counsel of the City of New York 
Attorney for Respondent The City of New York 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212)356-2294 


917-687-0652 
rdhhh@y aho o. com 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER AFFIDAVIT IN SUPPORT 

Petitioner, OF MOTION TO 

REARGUE 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondents. 

-X 

STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, being duly sworn, depose and say respondent does not consent: 

1. I submit this affidavit in support of my motion for leave to reargue pursuant to CPLR 
2221 the Order and Judgment by Justice Alexander W. Hunter Jr., which was rendered on July 
30, 2013. (Exhibit 1, Order and Judgment). 

2. The reason for the reargument request is that on the very same day—July 30 th , I filed a 
motion under CPLR 3025(b) for an order granting me leave to supplement the verified petition 
by (1) adding 42 U.S.C. § 1983 equal protection and substantive due process causes of action 
and (2) adding as a defendant Carlos Velez, Executive Director of Law Enforcement for the 
Commission on Human Rights, in his individual capacity. (Exhibit 2, Date Stamped Notice of 
Motion, Affidavit in Support of Motion to Supplement Petition, Second Supplement to Petition). 

3. I first received notification of Justice Hunter’s decision on July 31 st , one day after 
filing the Motion to Supplement the Petition. That notification came through the Court’s e- 
tracking system. (Exhibit 3, copy of e-track email notification). 





4. Due to this strange coincidence in time, Justice Hunter’s Order and Judgment does not 
take into account the matters raised in the motion to supplement. 

5. In the interest of a full and fair hearing on all the issues, the petitioner requests leave 
to reargue. 

6. The papers previously submitted in this action are attached in chronological order as 
Exhibit 4. 


/S/ 


Sworn to before me on the 
1 st day of August 2013 

/S/ 


Roy Den Hollander 


Notary Public 
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In the Matter of the Application of 
ROY DEN HOLLANDER, 


MEMORANDUM OF LAW 


Index No.: 100299/2013 

Petitioner, 
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THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 
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MEMORANDUM OF LAW IN OPPOSITION TO PETITIONER’S MOTION FOR 

LEAVE TO REARGUE 

The New York City Commission on Human Rights (the “Commission”) submits this 
memorandum of law in opposition to Petitioner Roy Den Hollander’s (“Petitioner”) motion for 
leave to reargue the Commission’s motion to dismiss the Petition, which the Court granted in a 
July 30, 2013 Order and Judgment (the “Order”). For the reasons set forth below, Petitioner’s 
motion to reargue should be denied. 

PRELIMINARY STATEMENT 

Petitioner’s motion for leave to reargue should be denied because it presents no valid 
grounds for the Court to reconsider its Order dismissing the Petition. The sole basis on which 
Petitioner seeks reargument is that the Order “did not take into account the petitioner’s motion 
for leave to supplement the petition that was filed on the very same day—July 30th,” in which 
Petitioner sought to add new equal protection and substantive due process claims, and to add a 
new defendant. (Mot. Reargue at 1). As set forth below and in the Commission’s concurrently 
filed opposition to Petitioner’s motion for leave to supplement the Petition, Petitioner’s belated 





and meritless motion to supplement provides no basis for the Court to reconsider its Order. It is 
black letter law that “jrjeargument is not available where the movant seeks only to argue ‘a new 
theory of law not previously advanced.’” DeSoignies v. Cornasesk House Tenants’ Corp., 21 
A.D.3d 715, 718 (1st Dep’t 2005) (quoting Frisenda v. X Large Enters., 280 A.D.2d 514, 515 
(1st Dep’t 2001)). Because Petitioner is seeking reargument solely “to argue a new theory of law 
not previously advanced,” his motion to reargue must be denied. 

PROCEDURAL BACKGROUND 

In January 2010, Petitioner filed a complaint with the New York State Division of 
Human Rights (the “State DHR”) against a nightclub known as Amnesia, alleging that he and a 
male friend were refused entry to the club unless they agreed to purchase bottle service for $350, 
while two women on line in front of them were allowed in without buying bottle service. The 
State DHR investigated and dismissed the complaint for lack of probable cause, finding that 
Amnesia required complainant to purchase a bottle for legitimate, non-discriminatory reasons. 
(Order, Pet. Ex. 1 at 1, 3).' The State DHR noted in dicta that Petitioner is older than the 
majority of the club’s patrons, but that in any event age discrimination in public accommodations 
is beyond the State DHR’s jurisdiction. {Id. at 1). 

Subsequently, Petitioner filed a complaint with the Commission based on the same 
incident at Amnesia and alleging essentially identical facts, but now asserting discrimination 
based on age rather than gender. After investigating, the Commission’s Law Enforcement 
Bureau (“LEB”), like the State DHR, found no probable cause to believe that Amnesia had 
discriminated against Petitioner. Moreover, the LEB held that Petitioner’s claims were barred 

1 “Pet. Ex.” refers to exhibits attached to Petitioner’s Affidavit in Support of Motion to Reargue. 
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under section 8-109(f)(iii) of the City Human Rights Law and section 297(9) of the State Human 
Rights Law, which prohibit bringing successive discrimination complaints based on the same 
incident. Petitioner appealed the dismissal of his complaint to the Commission’s Chairperson, 
who affirmed the decision. 

Petitioner then filed a special proceeding in this Court seeking review of the 
Commission’s decision. Petitioner alleged that the Commission’s dismissal of his discrimination 
complaint was improper and that its investigation of his complaint was insufficient. Petitioner 
subsequently filed a “Supplement to Petition” (see Pet. Ex. 4) and an “Addendum of Exhibits to 
the Supplemental Petition” (id), asserting that the Commission had violated Petitioner’s 
constitutional right to due process by insufficiently investigating his complaint. The Commission 
moved to dismiss the Petition. The Petition and the Commission’s motion to dismiss were 
marked fully submitted on May 20, 2013. 

On July 30, 2013, this Court issued its Order granting the Commission’s motion to 
dismiss. In the Order, the Court agreed with the Commission that Petitioner’s complaint before 
the Commission was barred by the doctrine of election of remedies “pursuant to Admin. Code 
§§ 8-502(a); 8-109(f)(iii); and Exec. Law § 297(9).” (Pet. Ex. 1 at 3). The Court further held that 
“were this court to review the [Commission’s determination], this court would find that the 
above mentioned determination was rationally based.” (Id.). The Court went on to hold that 
“[tjhere is no merit to petitioner’s contention that the Commission failed to conduct an adequate 
inquiry into his complaint.” (Id). Finally, the Court held that “Petitioner’s Fourteenth 
Amendment procedural due process claim is dismissed, as petitioner was afforded constitutional 
minimum due process of notice and the opportunity to be heard,” and “[furthermore, petitioner 
had an adequate post-deprivation opportunity to be heard in this Article 78 proceeding.” (Id .). 
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Simultaneously with the issuance of the Order, on July 30, Petitioner served and filed a 
motion to supplement the Petition. The motion states that it is made “pursuant to CPLR 3025(b)” 
(Pet. Ex. 2, Mot. Supplement at 1), a provision governing pleadings in an action, not in a special 
proceeding, which are governed by CPLR 402. The motion seeks “leave to supplement the 
verified petition by (1) adding 42 U.S.C. § 1983 equal protection and substantive due process 
causes of action and (2) adding as a defendant Carlos Velez, Executive Director of [the LEB], in 
his individual capacity.” (Id.). In support of the motion, Petitioner submits an affidavit attaching 
a proposed “Second Supplement to Petition.” (Pet. Ex. 2, Aff. Supp. Mot. Supplement f 2). 
Petitioner’s affidavit does not offer any explanation for why the claims in this Second 
Supplement could not have been brought before the Petition and the Commission’s motion to 
dismiss were fully submitted. 

On August 5, 2013, Petitioner served the instant motion to reargue. As the sole basis for 
reargument, Petitioner’s affidavit in support of the motion states that “[t]he reason for the 
reargument request is that on the very same day [as the issuance of the Court’s Order]—July 
30th, I filed a motion under CPLR 3025(b) for an order granting me leave to supplement the 
verified petition by (1) adding 42 U.S.C. § 1983 equal protection and substantive due process 
causes of action and (2) adding as a defendant Carlos Velez, Executive Director of Law 
Enforcement for the Commission on Ehiman Rights, in his individual capacity.” (Aff. Supp. Mot. 
Reargue 2). 

ARGUMENT 

I. Petitioner’s Belated Filing of a Motion for Leave to Supplement the Petition 
Presents No Basis for Reargument 

The only basis on which Petitioner seeks leave to reargue - his belated filing of a motion 
to supplement his Petition - is not a valid basis for reargument. Under CPLR 2221(d), “[a] 
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motion for leave to reargue ... shall be based upon matters of fact or law allegedly overlooked 
or misapprehended by the court in determining the prior motion, but shall not include any 
matters of fact not offered on the prior motion.” Id. Petitioner does not set forth any “matters of 
fact or law” that were “allegedly overlooked or misapprehended by the court” in granting the 
Commission’s motion to dismiss. Rather, Petitioner seeks reargument on the grounds that, the 
day the Court issued its Order, Petitioner moved to supplement the Petition by “ adding 42 
U.S.C. § 1983 equal protection and substantive due process causes of action and (2) adding as a 
defendant Carlos Velez, Executive Director of [the LEB], in his individual capacity.” (Aff. Supp. 
Mot. Reargue ^[ 2) (emphasis added). 

It is well settled, however, that “[r]eargument is not available where the movant seeks 
only to argue ‘a new theory of law not previously advanced.’” DeSoignies v. Cornasesk House 
Tenants’ Corp., 21 A.D.3d 715, 718 (1st Dep’t 2005) (quoting Frisenda v. XLarge Enters., 280 
A.D.2d 514, 515 (1st Dep’t 2001)) (reargument was improperly granted where “plaintiff had not 
shown how the motion court misconstrued relevant facts or misapplied governing law” but 
rather, raised a new and different legal theory); see Pahl Equip. Corp. v Kassis, 182 A.D.2d 22, 
27 (1st Dep’t 2002) (“Reargument is not designed to afford the unsuccessful party successive 
opportunities to reargue issues previously decided or to present arguments different from those 
originally asserted .”) (emphasis added). By attempting to “ad[d]” a new defendant and causes of 
action that he did not assert prior to the Court’s issuance of its Order, Petitioner is self-evidently 
seeking reargument on the basis of “a new theory of law not previously advanced.” DeSoignies, 
21 A.D.3d at 718. Petitioner offers no other grounds on which to grant reargument. Indeed, 
Petitioner does not assert any grounds on which the Court’s Order was incorrectly decided - only 
that it “did not take into account the petitioner’s motion for leave to supplement the petition that 
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was filed on the very same day” (Mot. Reargue at 1), which, as discussed above, cannot justify 
reargument. Thus, Petitioner’s request for reargument should be denied. 


CONCLUSION 

For the foregoing reasons. Petitioner’s motion for reargument should be denied. 


Dated: August 16, 2013 

New York, New York 


MICHAEL A. CARDOZO 

Corporation Counsel of the City of New York 

Attorney for Respondents 

100 Church Street, Room 20-101 

New York, New York 10007 

(212)356-2294 

By: 

Assistant Corporation Counsel 
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In the Matter of the Application of Index No. 13-100299 


ROY DEN HOLLANDER, 


MEMORANDUM OF LAW 


Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 

-X 

REPLY MEMORANDUM OF LAW TO RESPONDENT’S OPPOSITION TO MOTION 

TO REARGUE 


Roy Den Hollander (“Petitioner”) submits this memorandum of law in reply to the New 
York City Commission on Human Rights’ (“City HR”) opposition to the motion to reargue. For 
the reasons set forth below, the motion to reargue should be granted. 

ARGUMENT 

Respondent engages in a false implication to support its opposition to the motion for 
reargument by stating that Petitioner made a “belated” filing of a motion to supplement the 
petition. (City HR Memo. Law Opposing Reargument at 4). “Belated” means “late, remiss, 
tardy, overdue.” Webster’s New World Roget’s Thesuarus. 

Respondent’s implication is that Petitioner waited until he learned of Justice Hunter’s 
Order and Judgment before making a motion for leave to supplement the petition to include 
equal protection and substantive due process claims and a new defendant. That implication is 


false. 





The motion to supplement—of which the Respondent was aware well in advance—was 
fded on July 30, 2013, the same day that Justice Hunter’s Order and Judgment was dated. 
Knowledge of the Order and Judgment became electronically available the next day July 31 st . 

No one knows whether the motion to supplement was filed before or after Justice Hunter’s 
decision was issued. Given the bizarre coincidence in timing of the two events and a concern 
that allegations of civil rights violations may go unaddressed by a court of law, Petitioner filed a 
motion to reargue. 

Respondent is well aware that the timing of the events is uncertain yet argues as though 
he knew the motion to supplement came after the decision. Respondent relies on CPLR 2221(d) 
that a motion to rearque “shall be based upon matters of fact or law allegedly overlooked or 
misapprehended by the court in determining the prior motion, but shall not include any matters 
of fact not offered on the prior motion . . . .” If the motion was filed before the issuance of 
Justice Hunter’s decision, then the “prior motion” is the motion to supplement the petition with 
equal protection and substantive due process allegations and add a defendant, which the Court 
then clearly overlooked in its decision. 

Respondent ignores the fact that the motion to supplement may have been filed before the 
issuance of Justice Hunter’s Order and Judgment, yet dissembles that “[Petitioner] attempting to 
‘add’ a new defendant and causes of action that he did not assert prior to the Court’s issuance of 
its Order, Petitioner is self-evidently seeking reargument on the basis of‘a new theory of law not 
previously advanced.’” (City HR Memo. Law Opposing Reargument at 5). Due to the 
uncertainty of timing, these claims are just as likely to be “old” and overlooked by the Court. 

More important than Respondent’s desire to keep Petitioner’s civil rights allegations 
forever unlitigated is a policy behind the function of courts. In this democracy, there has been a 
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deliberate policy choice to make our nation’s courts more accessible to people who feel 

aggrieved, particularly in certain areas such as civil rights. Wright, Miller & Kane, 5A Fed. Prac. 

& Proc. Civ. § 1331 at 3 (3d ed.). The reasons are simple: (1) “Individual liberty is the first 

concern of every man for without it, life is not worth living.”—Clarence Darrow. And (2) 

“Freedom is never more than one generation away from extinction. We didn’t pass it to our 

children in the bloodstream. It must be fought for, protected, and handed on for them to do the 

same.”—Ronald Reagan. The way to do that is through the courts: 

The irreplaceable value of the power [of the courts] articulated by Mr. Chief 
Justice Marshall [Marbury v. Madison, 5 U.S. 137, 1803 WL 893 (1803)] lies in 
the protection it has afforded the constitutional rights and liberties of individual 
citizens and minority groups [read males] against oppressive or discriminatory 
government action. It is this role . . . that has maintained public esteem for the . . . 
courts and has pennitted the peaceful coexistence of the countennajoritarian 
implications of judicial review and the democratic principles upon which our . . . 
Government in the final analysis rests. 

United States v. Richardson, 418 U.S. 166, 192 (1974)(Powell, J., concurring). 

By Respondent’s reasoning, uncertainty in timing is good reason to thwart that role of the 


courts. 


CONCLUSION 

For the foregoing reasons, Petitioner’s motion to reargue should be pennitted. 


Dated: New York, New York 
August 20, 2013 


/S/ 


Roy Den Hollander 
Petitioner and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 
rdhhh@y aho o. com 
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_X 

In the Matter of the Application of Index No.: 100299/13 

Roy Den Hollander, 


Petitioner, 


Order and Judgment 


-against- 

The City of New York Commission on Human Rights, 


Respondent. 

HON. ALEXANDER W. HUNTER, JR. 


■X 


Two separate applications, a motion to supplement the petition and a motion to reargue, 
were filed in this matter under motion sequences #3 and #4. Both applications will be decided 
herein. 


The application of petitioner for an order pursuant to CPLR 3025(b), granting leave to 
supplement the verified petition by adding a 42 U.S.C. § 1983 substantive due process cause of 
action, an equal protection cause of action, and adding as a defendant Carlos Velez, Executive 
Director of Law Enforcement for the City of New York Commission on Human Rights (the 
“Commission”), in his individual capacity, is denied. 

The application of petitioner for an order, granting leave to reargue the Order and 
Judgment dated July 30,2013, is denied. 

By Order and Judgment dated July 30,2013, this court denied the application of 
petitioner for an order pursuant to CPLR Article 78, reversing the determination of the 
Commission and finding that petitioner was unlawfully discriminated against because of his age 
by the nightclub Amnesia J.V. LLC (“Amnesia”) and dismissed the proceeding without costs and 
disbursements to either party. 

On the same date that this court dismissed the underlying proceeding, petitioner filed the 
instant motion to supplement the petition. Petitioner avers that respondent deprived petitioner of 
his federally protected rights to speak, to sue, and to marry under the Fourteenth Amendment to 
the U.S. Constitution, when respondent and Carlos Velez determined that petitioner was not 
discriminated against by Amnesia because of his age. Petitioner avers that the lack of 
investigation by Carlos Velez was motivated by bigotry against the Euro-American protestant 
ancestry of petitioner and motivated by an effort to punish petitioner for complaining about 
Carlos Velez and for exercising his federally protected rights to speak, to sue, and to marry. 
Petitioner contends that the Commission and Carlos Velez treated petitioner differently than 
others who filed age discrimination complaints with the Commission. 






Respondent opposes the application of petitioner to supplement the petition on the ground 
that the motion is procedurally improper. Respondent avers that because the underlying 
proceeding has been dismissed, there is no longer any operative pleading in this case to be 
supplemented. Additionally, respondent avers that the proposed supplement to the petition is 
futile and subject to dismissal on the merits, as the claim that the Commission insufficiently 
investigated the complaint of petitioner was previously rejected in the Order and Judgment of 
this court dated July 30,2013. 

In reply, petitioner avers that the instant motion is procedurally proper pursuant to CPLR 
3025(b). 

Although “a party may amend his or her pleading, or supplement it...at any time by leave 
of court or by stipulation of all parties” and “leave shall be freely given,” leave to amend is 
“committed almost entirely to the court’s discretion.” See CPLR 3025(b); Murray v. City of 
New York. 43 N.Y.2d 400,404-405 (1977). To conserve judicial resources, “an examination of 
the underlying merits of the proposed causes of action is warranted.” Eighth Ave. Garage 
Corp. v. H.K.L. Realty Corp.. 60 A.D.3d 404,405 (1st Dept 2009). “[Pjlaintiff need not 
establish the merit of its proposed new allegations, but simply show that the proffered 
amendment is not palpably insufficient or clearly devoid of merit....” (internal citations 
omitted). MBIA Ins. Corp. v. Grevstone & Co.. Inc.. 74 A.D3d 499,500 (1st Dept 2010). 
Where the court finds that the proposed amendment clearly lacks merit, leave is properly denied. 
See Eighth Ave. Garage Corp.. 60 A.D3d at 405; Davis & Davis v. Morson. 286 A.D.2d 584, 
585 (1st Dept 2001). 

There is a lack of credible evidence that respondent and Carlos Velez deprived petitioner 
of his federally protected right to speak, to sue, or to marry, thus the proposed substantive due 
process cause of action is devoid of merit. There is a lack of credible evidence that respondent 
and Carlos Velez treated petitioner differently than those who filed age discrimination 
complaints with the Commission, thus the equal protection cause of action is devoid of merit. 
Accordingly, the proposed supplement to the verified petition clearly lacks merit and leave to 
supplement the petition is denied. 

r 

Petitioner subsequently filed a motion for leave to reargue. Petitioner avers that the Order 
and Judgment dated July 30,2013 does not take into account his motion for leave to supplement 
the petition that was filed on the same day. 

Respondent opposes the instant application on the ground that the motion by petitioner to 
supplement the petition presents no basis for reargument. 

“A motion for leave to reargue shall be based upon matters of fact or law allegedly 
overlooked or misapprehended by the court in determining the prior motion, but shall not include 
any matters of fact not offered on the prior motion.” CPLR 2221. A motion to reargue is not 
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designed to allow parties “to present arguments different from those originally asserted.” 
William P. P ahl Equip. Corp. v. Kassis . 182 A.D.2d 22 (1st Dept 1992). “Reargument is not 
available where the movant seeks only to reargue ‘a new theory of law not previously 
advanced. ” DeSoignies v. Cornasesk House Tenants’ Corn.. 21 A.D.3d 715 (1st Dept 
2005). 

Petitioner failed to meet his burden of proof in demonstrating that this court overlooked 
or misapprehended the facts or law so as to warrant reargument. By adding a new defendant and 
new causes of action that were not previously asserted, petitioner is seeking reargument on the 
basis of a new theory of law not advanced. DeSoignies. 21 A.D.3d at 718. Accordingly, the 
motion by petitioner for leave to reargue the July 30,2013 Order and Judgment is denied' 

Accordingly, it is hereby 

ADJUDGED that the application of petitioner for an order pursuant to CPLR 3025(b), 
granting leave to supplement the verified petition, is denied. The application of petitioner for an 
order, granting leave to reargue the Order and Judgment dated July 30,2013, is denied. 

Dated: January 8.2014 


ENTER: 



ALEXANDER % HUNTER & 
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This judgment has not been b ® n gg^ed b based C her^n. To 
and notice of entry cannot reoresentative must 
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Questions Presented 


1. Is age-discrimination against older Euro-American males by a public 
accommodation nightclub legally justified under New York City law in order to 
further the club’s image of youth by populating the space within the club only with 
people who fit that image? 

According to the lower court—Yes. “Amnesia’s decision for requiring $350 
bottle service [from older males] was based upon a nondiscriminatory, legitimate 
reason of. . . ‘the goal of furthering the image of Amnesia’s establishment.’” 
{Order and Judgment , Hunter, J., at 3, A-10). 

2. Can government officials, who are bigoted towards evolutionarily 
correct 1 Euro-Americans, manipulate New York’s “election of remedies” law to 
create a trap for them when discriminated against by leaving them no remedy other 
than to take to the streets? 

According to the lower court—Yes. New York’s “election of remedies” law 
prevents the N.Y.C. Commission on Human Rights from considering a complaint 
that raises a cause of action when a complaint on a different cause of action, but 
concerning the same fact situation had been filed with the State Division of Human 
Rights and the State lacked jurisdiction over the cause of action submitted to the 
City. {Order and Judgment, Hunter, J., at 2-3, A-9-10). 

1 “Evolutionarily Correct” is the opposite of politically correct because “EC” tenets are based on 
science—not delusional Hollywood depictions that those who can’t, can. 
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3. Can bureaucrats base a probable cause determination of whether an 
evolutionarily correct Euro-American was discriminated against by a public 
accommodation nightclub on an investigation that (1) failed to interview two of the 
three eyewitnesses; (2) relied on Internet blogs by persons identifiable only by their 
Internet monikers and who, by their own blogs, admitted not even being at the 
nightclub Amnesia at the time of the incident; (3) ignored an Internet blog by one 
person who was at the nightclub at the time of the incident because it supported a 
finding of discrimination; and (4) dismissed as dicta the findings of the only 
government agency, N.Y. State Division of Human Rights, to conduct an on-site 
investigation—also because it supported a finding of discrimination? 

According to the lower court—Yes. “It cannot be said that the [New York 
City] Commission [on Human Rights] conducted a one-sided or abbreviated 
investigation . . .(Order and Judgment, Hunter, J., at 3, A-10). 

4. Can a government agency violate its required procedures, in part by 
failing to provide an impartial decision maker, and still adhere to procedural due 
process in making a decision concerning the violation of civil rights, just because 
its decision is appealable to a court? 

According to the lower court—Yes. “Petitioner’s Fourteenth Amendment 
procedural due process claim is dismissed, as petitioner was afforded constitutional 
minimum due process of notice and the opportunity to be heard. Furthermore, 
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petitioner had an adequate post-deprivation opportunity to be heard in this Article 
78 proceeding.” (Order and Judgment, Hunter, J., at 3, A-10). 

5. Can the lower court wrongly apply the standard of review for 
administrative decisions in order to make it more difficult for evolutionarily- 
correct Euro-Americans to successfully challenge those decisions that are 
motivated by bigotry against this latest disfavored group of society? 

According to the lower court—-yes, even though the lower court relies on an 
analogy to the doctrine of res judicata that holds the administrative decision was 
arbitrary and capricious. (See, Order and Judgment, Hunter, J., at 3, A-10). 

Nature of the Case and Facts 

This is a special proceeding against the respondent New York City 
Commission on Human Rights (“City HR”) and its Executive Director of Law 
Enforcement, Carlos Velez (“Velez”), for intentionally discriminating against the 
petitioner (“Den Hollander”) because of his ancestry (Euro-American protestant), 
his speech (litigates for men’s rights), and his marital status (divorced) in 
dismissing an age discrimination complaint filed by Den Hollander against 
“Amnesia,” a public accommodation nightclub located in Manhattan. Then again, 
maybe City HR and Velez discriminated against Den Hollander for being an 
African-American. After all, everyone’s ancestors originated in Africa. 
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Anyway, Velez, in his capacity as City HR’s Executive Director for Law 

Enforcement, intentionally discriminated against Den Hollander in investigating, 

writing, and issuing a Determination and Order, A-41, which was adopted by City 

HR as its Final Determination and Order, A-47. 

City HR dismissed Den Hollander’s age discrimination complaint against 

the nightclub Amnesia based on various extra-legal and bigoted reasons that 

expose a discriminatory intent by it and Velez. Bureaucratic bias, even against 

Euro-Americans, has no place among civilized men. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic 
notions’ or by stigmatizing members of the disfavored group as 
‘innately inferior’ and therefore as less worthy participants in the 
political community . .. can cause serious noneconomic injuries to 
those persons who are personally denied equal treatment....” 

Heckler v. Mathews, 465 U.S. 728, 739-740 (1984). No group is more 

“disfavored” today than evolutionarily-correct Euro-Americans who have nothing 

good to say about their ex-wives. 

City HR’s Final Determination and Order failed to rely on substantial 
evidence and was “arbitrary and capricious” because it resulted from an 
abbreviated and one sided investigation that failed to follow City HR’s own 
procedures. 

Den Hollander sought in the Supreme Court (1) reversal of City HR’s Final 
Determination and Order, (2) that City HR implements anti-discrimination policies 
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to avoid unlawful discriminatory acts by its employees against Euro-Americans of 
protestant origin, divorced husbands, and any man who chooses to petition the 
government for a redress of grievances; (3) that Velez undergo sensitivity training 
to the city, state and federally protected rights of those who belong to groups that he 
does not identify with; (4) nominal damages from New York City plus 
compensatory damages in the amount of the disbursements for bringing this action; 
and (5) incidental punitive damages from Velez in his personal capacity for the 
amount of $3,000. 

The Supreme Court denied reversal of City HR’s Final Determination and 
Order, granted City HR’s motion to dismiss, and as of the filing of this appeal, has 
not made a decision on Den Hollander’s motion to supplement the Petition, which 
raises deprivations of Den Hollander’s federally protected rights under the 
Fourteenth Amendment to the U.S. Constitution. 

The underlying facts are as follows: 

On Saturday, January 9, 2010, at 11:05 PM, Den Hollander and his friend, 
both older, middle-aged male lawyers, stood on line in front of the nightclub 
Amnesia in order to enter the club, which had opened at 11 PM. Two females, 
immediately in front of them and who appeared to be in their 20s or 30s, 

2 

The Motion to Supplement the Petition in the Supreme Court was filed on the very same day 
that the lower court’s Order and Judgment was issued. Den Hollander did not learn of the Order 
and Judgment until the following day when he received notice through the e-track system. 
Neither Den Hollander nor apparently the Court knew of each other's simultaneous filings. 
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approached the Amnesia doorman who checked their identification and then 

allowed them to enter the club without any further requirement. When Den 

Hollander and his friend approached the doorman, he told them they must buy a 

bottle of alcohol for $350 in order to enter the club. Den Hollander and his friend 

declined and were asked to step out of the line, which they did. Den Hollander and 

his friend then witnessed another pair of females, who appeared to be in their 20s or 

30s, enter the club without having to agree to buy a bottle of alcohol for $350. 

The following week of January 10,2010, Den Hollander filed a complaint 

with the New York State Division of Human Rights (“State DHR”) for what he 

believed at the time was sex discrimination. 

State DHR issued a decision on September 16, 2010, that concluded the 

discrimination against Den Hollander and his friend was not based on sex. The 

State also found that it did not have jurisdiction because Den Hollander and his 

friend were discriminated against probably because of their age. (State DHR, 

Determination and Order After Investigation at p. 2, A-50). The State was 

powerless to remedy the situation because age discrimination in public 

accommodations is outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority 
of the patrons of the nightclub [Amnesia] appeared to be under the age 
of 30 years. Respondent [Amnesia] asserts that, when the nightclub is 
crowded, respondent employs an admissions strategy to limit the 
number of individuals, male and female, who do not have the 
appearance respondent desires to maintain the image of the nightclub. 
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A photo on complainant’s website suggests that he is significantly 
older than respondent’s patrons, and age discrimination is beyond the 
jurisdiction of the Division with regards to public accommodation.” 

{Id. at p. 2, A-50). 

On receiving the State DHR decision, Den Hollander immediately made an 
October 15,2010 appointment with City HR, which does have jurisdiction over 
age discrimination, in order to initiate the process of filing a complaint against 
Amnesia for age discrimination. 

Right from that first meeting at City HR, Velez, who under the law is 
suppose to act as a neutral fact-finder, demonstrated his prejudice toward Den 
Hollander on multiple levels—some of it illegal under the City’s Administrative 
Code and some of it not. 3 

Velez notified the City HR staff attorney, with whom Den Hollander was 
meeting, that he would not allow Den Hollander to file an age discrimination 
complaint against the nightclub Amnesia. According to the staff attorney, Velez 
told her that there was no discrimination because had Den Hollander and his friend 
agreed to buy a $350 bottle, they could have entered the nightclub. 


'X 

Under New York City’s Human Rights Law, Admin. Code Title 8, discrimination based on 
national origin and marital status are illegal. Discrimination against ancestry is also illegal, since 
it is included under national origin. N.Y.C. Admin. Code § 8-102(7). The Human Rights law 
does not specifically mention discrimination based on free speech exercised in litigation, but that 
is covered by the First Amendment, N.A.A.C.P. v. Button, 371 U.S. 415, 429 (1963). 
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After the meeting, Den Hollander sent a letter to City HR’s Commissioner, 
Gatling Letter, October 15, 2010, A-52, arguing that years ago in Montgomery, 
Alabama, people with relatively darker skin color could enter a public bus, but they 
would have to sit in the back. By Velez’s reasoning, such conduct was not 
discriminatory because those with a different skin complexion were not barred from 
entering and riding the buses as long as they sat in the back. 

The U.S. Supreme Court disagreed in Browder v. Gayle, 352 U.S. 903 
(1956), which found that allowing blacks to enter a bus, but requiring them to sit in 
the back was unconstitutional discrimination. In a different case, the U.S. Supreme 
Court also ruled that a discriminatory injury can be the existence of a “barrier [read 
$350 bottle of brandless, water-downed vodka] that makes it more difficult for 
members of one group [read older guys] to obtain a benefit [read chasing young 
ladies] than it is for members of another group [read younger guys].” Northeastern 
Fla. Chapter, Associated Gen. Contractors of America v. Jacksonville, 508 U.S. 
656, 666(1993). 

So, contrary to the U.S. Supreme Court, but in accordance with Velez’s own 
brand of law, since Den Hollander and his friend could enter the club [get on the 
bus], but once inside, they would have to buy a bottle [sit in the back], there was no 
discrimination. There is nothing comical about this type of rationalization used by 
Velez and the Ku Klux Klan of the Deep South in another century. It makes 
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clear a mindset driven by bigotry, which in Velez’s case is directed toward Den 
Hollander and people like him. 

To the credit of City HR’s Commissioner, Velez was required to accept the 
case, but it only aggravated his prejudice toward Den Hollander. Velez—not unlike 
a member of the Ku Klux Klan who has to go through the trouble to find his rope— 
now had to conduct an investigation and write a determination. In order to reach a 
determination that would support his perverse view of the law and appease his 
prejudice, he conducted a slipshod investigation and concluded (1) there was no 
probable cause that Amnesia discriminated against Den Hollander and his friend 
based on age; 4 and (2) City HR was barred from considering Den Hollander’s age 
discrimination claim because Den Hollander had previously filed a sex 
discrimination complaint with the State DHR, which had no jurisdiction over age 
discrimination in nightclubs. 

City HR adopted Velez’s determination as its Final Determination and 
Order, which dismissed Den Hollander’s age discrimination complaint against 
Amnesia on July 27, 2012. Den Hollander then brought an Article 78 action in the 
New York County Supreme Court before Justice Alexander W. Hunter, Jr. seeking 
reversal of the City HR decision. While the action was pending, Den Hollander 

4 “Probable Cause” for City HR means “where a reasonable person, looking at the evidence as a 
whole, could reach the conclusion that it is more likely than not that the unlawful discriminatory 
practice was committed.” 47 RCNY 1-03. 
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examined Velez’s investigation file and supplemented his petition with some of the 
results of that examination. Justice Hunter upheld the City HR decision and 
dismissed the action on July 30, 2013. 

Arguments 

1. Is age-discrimination against older Euro-American males by a 
public accommodation nightclub legally justified in New York City in order to 
further the club’s image of youth by populating the space within the club only 
with people who fit that image? 

The lower court held that “Amnesia’s decision for requiring $350 bottle 
service was based upon a nondiscriminatory, legitimate reason of ... ‘the goal of 
furthering the image of Amnesia’s establishment.’” (Order and Judgment, Hunter, 
J., at 3, A-10). State DHR found that image was one of youth. (State DHR, 
Determination and Order After Investigation at 2, A-50). 

The Ku Klux Klan should have thought of that argument when it was 
opposing integration in the 1960s. Those bigots of the Deep South could have 
argued that public lunch counters admit only those who further the counters’ 
image—white. Clearly, that was not the law then and there, but according to the 
lower court, that is the law here and now—providing the people trying to integrate 
a public accommodation are older Euro-American guys. 
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2. Can government officials, who are bigoted towards evolutionarily- 
correct Euro-Americans, manipulate New York’s “election of remedies” law to 
create a trap for them when discriminated against by leaving them no remedy 
other than to take to the streets? 

Caveat Euro-Americans in the judicial system or the “election of remedies” 
doctrine applies just because one belongs to a currently disfavored group. 

The lower court’s first manipulation of the “election of remedies” doctrine to 
jurisdictionally bar Den Hollander from bringing an age discrimination complaint 
wrongly relied on N.Y. Executive Law § 297(9), N.Y.C. Admin. Code § 8-502 and 
the following cases: Emil v. Dewey, 49 N.Y.2d 968 (1980); Benjamin v. N.Y.C. 
Dept, of Health, 57 A.D.3d 403 (1 st Dep’t 2008); Higgins v. NYP Holdings, Inc., 

836 F.Supp.2d 182 (S.D.N.Y. 2011); Benjamin v. N.Y.C. Dept, of Health' 17 Misc. 
3d 1122(A)(N.Y. Sup. Ct. 2007); Bhagalia v. State, 228 A.D.2d 882 (3 rd Dep’t 
1996). ( Order and Judgment, Hunter, J., at 2-3, A-9-10). 

N.Y. Executive Law § 297(9), N.Y.C. Admin. Code § 8-502 and the above 
cases hold that a person alleging discrimination has a choice: he can either go to 
court or file a complaint with a human rights agency concerning the same fact 
situation but not both. The problem with the lower court’s reliance is that Den 
Hollander did not go to court after filing the State DHR complaint. When State 
DHR’s decision pointed out the discrimination was likely based on age, over which 
it had no jurisdiction, Den Hollander immediately made a complaint of age 
discrimination with City HR. Had Den Hollander tried to go into court instead, 
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then he would have been barred by the above cited statutes and cases—but he did 
not, he fded with City HR. 

The lower court’s second manipulation of the remedies doctrine in order to 

erect a barrier to justice for Euro-Americans is its misplaced holding that 

[Den Hollander’s] age discrimination claim ‘constitutes the same 
cause of action as the formerly litigated [gender] claim,’ as it arose 
out of the same transaction or occurrence from January 9, 2010. Troy 
v. Goord, 300 A.D.2d 1086, 1087 (4th Dept. 2002); see also Smith v. 

Russell Sage Coll. , 54N.Y.2d 185,192-194 (1981); Tsabbarv. 

Delena, 300 A.D.2d 196, 197 (1 st Dept. 2002). 

{Order and Judgment , Hunter, J., at 3, A-10). 

The lower court relied on res judicata cases for this holding. Okay, if the 

lower court wants to argue its remedies of election decision by analogy with res 

judicata, let’s see what the real result is. 

Res judicata and collateral estoppel are generally applied to valid and final 

judgments of courts of limited jurisdiction. See Hallock v. Dominy, 69 N.Y. 23 8, 

240-41 (1877); Firedoor Corp. of Am., Inc. v Merlin Indus., Ltd., 86 A.D.2d 577, 

446 N.Y.S.2d 325, 327 (1st Dep’t 1982). However, if the limited nature of the 

court’s jurisdiction precludes determination of a particular claim, its decision will 

obviously not be res judicata as to that claim. Leshin v. Ludwig, 111 N.Y.S.2d 105, 

110 (Dom. Rel. Ct. 1952). As Judge Cardozo held in a Court of Appeals case: 

An election of remedies presupposes a right to elect. ... If in truth 
there is but one remedy, and not a choice between the two, a fruitless 
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recourse to a remedy withheld does not bar recourse thereafter to the 
remedy allowed. 

Schenckv. State Line Tel. Co., 238 N.Y. 308, 311 (1924). Since State DHR does 

not have jurisdiction over age discrimination in public accommodations, the lower 

court’s analogy to res judicata means that the election of remedies doctrine did not 

apply when the age discrimination complaint was brought to City H.R. 

If State DHR had jurisdiction over all the causes of action stemming from the 

Amnesia fact situation, the original complaint would have been amended to add the 

other cause of action—age discrimination. If Den Hollander had failed to add that 

cause of action in a timely fashion then State DHR could have denied leave to 

amend—just as a court does. But that is not the situation here. Here, the State had 

jurisdiction over the allege cause of action: sex discrimination, but then the State 

discovered through its investigation that the real cause of action was age 

discrimination over which it had no jurisdiction, but City HR did. 

The lower court’s third manipulation of the remedies doctrine involved 

interpreting N.Y.C. Admin. Code § 8-109(f)(iii) to create the false impression that 

it applies to the same fact situation rather than the same cause of action. N.Y.C. 

Admin. Code § 8-109(f)(iii) states City HR will not have jurisdiction if 

the complainant has previously filed ... an action or proceeding 
before any administrative agency under any other law of the state 
alleging an unlawful discriminatory practice as defined by this chapter 
.. . with respect to the same grievance which is the subject of the 
complaint under this chapter [before City HR], 
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The lower court assumed the term “grievance” was identical with the “occurrence” 
or “fact situation” which gave rise to the grievance. It is not and here is why: 

The City’s Human Rights Law states that “[a]ny person aggrieved by an 
unlawful discriminatory practice” can file a complaint. N.Y.C. Admin. Code § 8- 
109(a)(emphasis added). An unlawful discriminatory practice means subjecting a 
person to different treatment that denies him the advantages, privileges, and 
facilities of a public accommodation because of his “race, creed, color, national 
origin, age, gender, disability, marital status, partnership status, sexual orientation 
or alienage, or citizenship status . . . .” N.Y.C. Admin. Code § 8-107(4)(a) 
(emphasis added). 

The disjunctive “or” means that discriminating against a person for say 
“alienage” is one unlawful discriminatory practice and discriminating against a 
person for say “color” is another separate unlawful discriminatory practice. The 
person discriminated against because of his alienage is “aggrieved,” he is wronged, 
which means he has a grievance, referred to legally as a “cause of action” because 
he was denied something others weren’t due to his alienage. A person 
discriminated against because of his color also has a grievance, a cause of action, 
because he was denied something due to his skin hue. The two grievances, causes 
of action, are not the same. One was motivated by ill will toward a person’s 
alienage while the other was motivated by ill will toward a person’s color. 


14 



What if the same person is discriminated against for both his alienage and 
color on the same occasion at the same time? Does he have one grievance, one 
cause of action, or two? Every first year law student knows the answer—the 
person has two causes of action or two grievances stemming from that one fact 
situation. 

According to Black’s Law Dictionary, “grievance” means “an injury, 
injustice, or wrong that gives ground for a complaint.” Without the violation of a 
right, there is no wrong and no complaint, so the violation of a right, no matter what 
the factual circumstances, is the requirement. The U.S. Supreme Court ruled “[a] 
cause of action does not consist of facts, but of the unlawful violation of a right 
which the facts show.” Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 321 (1927). 
When the “violations of two individual rights have occurred,” even though “both 
violations spring from a common fact, a single occurrence” there are two injuries, 
not one. Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 
(S.D.N.Y. 1969). 

An analogy of what really occurred in this case is the following: Let’s 
assume City HR’s investigator, Velez, steps into a British telephone booth and 
ends up in Atlanta, Georgia, in front of the Pickrick Restaurant in 1964. Hungry, 
after his time travel, he tries to enter the restaurant, but is met by Lester Maddox 
brandishing an axe handle. Maddox, an avowed bigot toward people with darker 
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skin color and those he thinks are aliens (foreigners), refuses to admit Velez. Does 
Velez have one cause of action, one grievance, against Maddox or two? There’s 
only one fact situation, but he has two causes of action because Maddox 
discriminated against him on the basis of color and alienage. 

The lower court, however, believes that in the Maddox analogy, Velez has 
only one cause of action, or one grievance, because there was only one incident of 
keeping Velez out of the restaurant. The lower court used this mistaken view to 
rule that because Den Hollander had filed a complaint with the State DHR on a 
cause of action for what he believed at the time to be sex discrimination, he could 
not file a complaint with the City HR for a cause of action based on age 
discrimination even though the State did not have jurisdiction over age 
discrimination in public accommodations. 

The lower court’s wrong conclusion that “grievance” does not mean an 
unlawful discriminatory practice, but the actual incident, the fact situation, which 
gives rise to the discrimination, is how it justifies relying on N.Y.C. Admin. Code 
§8-109(f)(iii) to claim City HR did not have jurisdiction of Den Hollander’s 
complaint for age discrimination. (Order and Judgment, Hunter, J. at 2, A-9). 

Back to Lester Maddox: If Georgia in 1964 had the same laws as New York 
in 2013, and Velez filed a complaint for color discrimination with Georgia’s State 
division of human rights and it dismissed the complaint but indicated the 
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discrimination was based on alienage instead, over which it had no jurisdiction, 
under the lower court’s definition of “grievance” as the fact situation itself, Velez 
could not file a complaint with Atlanta’s human rights commission. He’d be out of 
luck and the bigots would win. 

Such, however, is not the law, even in Atlanta, Georgia. When Amnesia 
refused to let Den Hollander and his friend to enter the club unless they paid $350 
for a bottle, that occurrence gave rise to two potential injuries, injustices, or 
wrongs: unlawful sex and unlawful age discrimination. State DHR made a final 
determination only on the sex discrimination grievance, finding that age 
discrimination was probably at work, but the State had no jurisdiction over that 
grievance or cause of action. City HR, however, did have jurisdiction over the age 
discrimination because N.Y.C. Admin. Code § 8-109(f)(iii) does not bar Den 
Hollander’s complaint with City HR because that rule only deals with the same 
cause of action or grievance—not the same fact situation. 

The lower court is simply wrong in claiming that once a complaint is filed 
with State DHR concerning a fact situation, no other complaint alleging different 
grievances—different causes of action—can ever be filed concerning the same 
fact situation with City HR, which has jurisdiction where State DHR does not. 

If the lower court’s ruling is upheld that the election of remedies doctrine 
prevents different causes of actions stemming from the same fact situation to be 
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filed with different human rights agencies when one agency lacks jurisdiction over 
one cause of action, then a person whose complaint is dismissed for another cause 
of action is left without any recourse on the non-jurisdictional cause of action. The 
complainant cannot go to City HR, which has jurisdiction, because he already filed 
a complaint with State DHR, or he cannot go to the State, which has jurisdiction, 
because he already filed a complaint with City HR, and in both cases, he cannot 
start a new action in court because of Exec. Law § 297(9) and N.Y.C. Admin. 

Code § 8-502(a). In addition, any appeal of City HR or the State’s dismissal of the 
non-jurisdictional cause of action would go nowhere because it did not have 
jurisdiction to begin with. 

The person could start a special proceeding and incur the time and cost of 
such on the cause of action that falls within an agency’s jurisdiction. The 
avoidance of that, however, was one of the reasons for setting up human rights 
agencies because the legislature knew that when faced with such costs in money 
and time, individuals are likely to forego fighting discrimination, which means the 
bigots win again. 

Under the lower court’s ruling, certain discriminatory actions would go 
uncheck. A person complains to State DHR about discrimination by a public 
accommodation because of race, creed, color, national origin, sex, disability, 
marital status, sexual orientation, or military status, but the State dismisses the 
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complaint because it finds the discrimination was based on age, partnership status, 


alienage, or citizenship and the State has no jurisdiction over those. N. Y. Exec. 
Law § 296(2)(a). Or, a person complains to City HR about discrimination by a 
public accommodation because of race, creed, color, national origin, age, sex, 
disability, marital status, partnership status, sexual orientation, alienage, or 
citizenship, but City HR dismisses the complaint because it finds the 
discrimination was based on military status and City HR has no jurisdiction over 
that. N.Y.C. Admin. Code 8-107(4)(a). 

It is highly unlikely that either the City Council or the State Legislature 
intended the consequences that the lower court strongly supports. 


3. Can bureaucrats base a probable cause determination of whether an 
evolutionarily correct Euro-American was discriminated against by a 
public accommodation nightclub on an investigation that (1) failed to 
interview two of the three eyewitnesses; (2) relied on Internet blogs by 
persons identifiable only by their Internet monikers and who, by their 
own blogs, admitted not even being at the nightclub Amnesia at the 
time of the incident; (3) ignored an Internet blog by one person 
who was at the nightclub at the time of the incident because it 
supported a finding of discrimination; and (4) dismissed as dicta the 
findings of the only government agency, N.Y. State Division of 
Human Rights, to conduct an on-site investigation—also because it 
supported a finding of discrimination? 

Velez’s slipshod or don’t leave your desk investigation. 

City HR’s decision, upheld by the lower court, as to whether probable cause 
existed for age discrimination by Amnesia had to rely on “substantial evidence”; 
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otherwise, City HR’s finding would not be conclusive, and a court could then 
substitute its judgment for that of City HR. See N.Y.C. Admin. Code §8-123(e); 
Okoumou v. Community Agency for Senior Citizens, Inc., 17 Misc.3d 827, 833, 842 
N.Y.S.2d 881, 887,2007 N.Y. Misc. LEXIS 6756 *13 (2007). For information to 
be used as substantial evidence requires that the “[ejssential attributes are relevance 
and a probative character”, Edison Co. v Labor Bd., 305 U.S. 197, 229 (1938); 
Matter of Ralph v Board of Estimate of City ofN. Y., 306 N.Y. 447,454 (1954). 
Substantial evidence is “[mjarked by its substance—its solid nature and ability to 
inspire confidence, substantial evidence does not rise from bare surmise, 
conjecture, speculation or rumor.” 300 Grama tan Ave. Associates v. State Div. of 
Human Rights, 45 N.Y.2d 176, 180 (1978)(citations omitted). The evidence must 
be “more than seeming or imaginary.” Id. In addition, evidence for establishing 
facts can only come from a person in a position to know the facts. Penn Troy 
Mach. Co., Inc. v. Dept. Gen. Services, OATH Index No. 478/93 (March 2, 1993). 

Further, information in which one person tells another and that second 
person tells City HR or one person writes something that is not sworn to and City 
HR only has the written document is called hearsay and is treated skeptically. 
Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 1303/97 (May 30, 
1997). The reasons are that the person making the original statement or writing the 
document does not present himself to any official to swear that his 
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representations are true or for assessment of his demeanor and credibility, and does 
not submit to cross examination in which the certainty of his perceptions, his 
motivations, the reliability of his memory, and his credibility may be tested by one 
with a motive to test vigorously. Id. 

City HR is charged with eliminating and preventing discrimination; 
therefore, it has a motive to “test vigorously” information it relies on for a finding. 
Velez, and not Den Hollander, had the “fact-finding responsibility” to conduct a 
sufficient investigation that searched for substantial evidence to support a 
determination. Matter ofT.K. Management Inc. v. Gatling, 2005 N.Y. Misc. 
LEXIS 3593 *12. Velez failed to do so because the discrimination was against 
those persons he considers lacking in human rights. 

The only information garnered in Velez’s slam, bam, get it off my desk 
investigation that met the above requirements for evidence showed that Den 
Hollander and his friend had been discriminated against because of their age. 

Velez, however, found differently by relying on information from his “desk-chair- 
desktop” research that was irrelevant, not probative, unauthenticated, and the 
hearsay of an Internet article and two Internet blogs. An Internet article by an 
unknown person and two Internet blogs hardly inspire confidence that Amnesia 
“more likely than not” did not commit a discriminatory practice. Such so-called 
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evidence is useless and only a biased mind could view it as a rational basis for a 
probable cause decision. 

The lower court in upholding Velez’s decision not only manifested an 
acceptance of such useless information as substantial evidence, but it also ruled 
that Velez’s Inspector Clouseau investigation was not one-sided or abbreviated. 

The lower court used a laundry list of actions by Velez to create the false 
impression that Velez’s investigation was not a joke driven by a desire to get it 
over with a.s.a.p. ( Order and Judgment, Hunter, J., at 3, A-10). 

The lower court listed that Velez: 

“[CJonducted an intake interview prior to the filing of his complaint If 
Velez had his way, there would have been no interview, and even with the 
interview, where Den Hollander told City HR about his eyewitness Robert M. 
Ginsberg, Velez failed to contact him. 

“[SJervedpetitioner’s complaint The mailman did that. Still, what 
investigation technique meant to discover the truth is mailing a complaint—none. 

“ [D] emanded and obtained a Verified Answer from Amnesia; gave petitioner 
an opportunity to submit a Rebuttal Actually, the demand was a form letter 
delivered by the mailman with the complaint and Den Hollander did submit a 
rebuttal. 
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As for the “Verified Answer,” it was useless because the person making it did 
not have firsthand knowledge of the facts as required by Kopanski v. Hawk Sales 
Co., 76 Misc. 2d 348, 349; 350 N.Y.S.2d 53, 534 (N.Y. Sup. Ct. Herkimer Cty. 
1973). Velez also failed to independently verify the answer’s alleged facts— 
something the courts consider important, Bachman v. State Division of Human 
Rights, 104 A.D.2d 111, 113 (1st Dep’t 1984). So among the complaint, answer, 
and rebuttal, only the complaint and rebuttal were made by someone with first hand 
knowledge. Yet, Velez and the lower court considered a defective answer as more 
probative than a complaint and rebuttal that followed the legal requirements. 

“[Velez] obtained and reviewed the [State DHR] entire file on [Den 
Hollander’s]previous [sex] discrimination complaint’’: The only items from State 
DHR that were in Velez’s investigation file were the State DHR’s Determination 
and Order After Investigation with a cover letter from State DHR. Not much of a 
file and Velez’s Determination and Order at Dos, A-42, discredits the State’s 
investigation anyway. 5 

“[A]ttempted to locate [the doorman] The only attempt by Velez to locate 

the Amnesia doorman that was found in Velez’s investigation file was a letter 
addressed to only the first name of the doorman, “David,” at Amnesia’s business 
address. The letter was returned as undeliverable. There were no emails, letters, 

5 For some unknown reason, Velez did not number the pages in his Determination and Order, so 
Den Hollander numbered the pages for him in order to make citation feasible. 
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telephone logs, or evidence of in-person visits to Amnesia’s manager, or officers in 
an attempt to locate “David,” or even determine his last name. 

“ [AJttempted to obtain Amnesia’s surveillance video An obviously wasted 
effort, since even had Velez acquired it, all it would have shown is the following: 

Two young ladies approach the doorman, there’s some discussion and he 
looks at something they give him, which he gives back to them, and they enter the 
door. Did the doorman require them to buy a bottle and they agreed? Don’t know 
because there’s no audio. Den Hollander and his friend approach the doorman, 
there’s some discussion, and the two step out of line. Were they told to step out of 
line because the doorman required them to buy a bottle and they refused? Don’t 
know because there’s no audio. Then two young ladies approach the doorman, 
there’s some discussion, and he looks at something they give him, which he gives 
back to them, and they enter the door. Did the doorman require them to buy a 
bottle and they agreed? Don’t know because we are in the silent era. Such a video 
was pretty much useless for determining what actually occurred, but the lower 
court believes it was a crucial investigative effort in trying to obtain it. 

The lower court ruled that Velez’s efforts were sufficient because City HR 
has broad discretion in determining the method to be employed in investigating a 
claim. (Order and Judgment, Hunter, J., at 3, A-10). But how broad is that 
discretion—is it a blank check? The lower court cites to three Appellate Division 
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cases: Wu v. N.Y.C. Commn. on Human Rights, 84 A.D.3d 823, 824 (2nd Dept. 
2011), quoting Matter of Levin v. N.Y.C. Commn. on Human Rights, 12 A.D.3d 
328, 329 (1st Dept. 2004); see also Stern v. N.Y.C. Commn. on Human Rights, 38 
A.D.3d 302, 302 (1st Dept. 2007). The problem with these Appellate decisions is 
that they do not specify the methods used in the respective investigations 
conducted by City HR to reach a no probable cause finding. Without knowing 
what steps were taken in those investigations, it is impossible to compare them to 
Velez’s actions. Of course, that might have been the lower court’s purpose, since 
all the cases cited by City HR in the lower court were useless in arguing Velez 
conducted a sufficient investigation. The investigations in those cases relied upon 
by City HR all involved full evidentiary hearings in which an administrative law 
judge assessed witness demeanor and credibility, along with weighing the quantity 
and quality of the evidence. 

To try to circumvent this road-block, Den Hollander, with the aid of an 
excellent law librarian, found the three Supreme Court decisions that were 
appealed to their respective Appellate Divisions. Only one of the decisions, Stern 
v. N.Y.C. Commn. On Human Rights, Sup. Ct. N.Y. 110668/03, at 1-2, A-54-55, 
cited the investigatory methods used by City HR to find no probable cause. In 
Stern, City HR reached its no probable cause decision based on affidavits from two 
administrative law judges involved in the fact situation of the alleged 


25 



discrimination, affidavits from security guards, an affidavit from the N.Y.C. 
Department of Finance Equal Opportunity Officer, and incident reports from the 
Department of Finance. No Internet blogs or articles were involved. 

Velez’s investigation as compared with cases cited by City HR and by the 
lower court show the investigation was nothing but a whitewash, or more 
accurately a “bias-wash.” Still, the lower court ruled it was a sufficient 
investigation by allowing Velez free-range in whatever methods he used. 

Those methods, however, still had to meet the requirements of producing 
substantial evidence. Matter of 119-121 E. 97th St. Corp. v. New York City 
Comma, on Human Rights, 220 A.D.2d 79, 81-82 (1996). 

So what kind of evidence does the lower court refer to in upholding Velez 
and the City HR’s decision? The lower court refers to (1) the State DHR 
Determination and Order After Investigation, which was based on the eyewitness 
accounts of trained investigators in discrimination and infers age-discrimination; 

(2) a verified complaint and rebuttal by Den Hollander, also an eyewitness; and (3) 
an answer by Amnesia’s corporate officer Henry Rosas who was not an eyewitness. 
(Order and Judgment, Hunter, J., at 3, A-10). Since Rosas was not an eyewitness, 
his answer is useless. So it sounds like the weight of the evidence tips in 
favor of age-discrimination, yet the lower court upheld Velez’s decision of no 
probable cause that age discrimination occurred. There must be some missing 
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materials that tipped the balance for the lower court to uphold Velez’s decision 
even though the lower court does not mention them—perhaps out of 
embarrassment. 

The only other materials that the lower court could have considered as 
supporting no probable cause of discrimination are two Internet blogs and the 
Internet article critical about Den Hollander chasing young ladies and his audacity 
to exercise his free speech by bringing anti-feminist cases. From the Internet 
article, “NYC Attorney Out To Reclaim Ex-Wife From Feminism’s Clutches, Get 
Laid Easier,” by some unknown person using the moniker “Jezebel,” Jezebel 
Article , A-58, Velez held: 

[Den Hollander] is a self professed advocate for men’s rights who 
identifies himself as an ‘anti-feminist lawyer’ on his website, 
www.roydenhollander.com. He has filed a number of lawsuits against 
bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is ‘bitter’ from an ex-wife who used him for his 
US citizenship and money. [Den Hollander] description of himself is 
consistent with his pattern of filing several gender discrimination suits. 

{VelezDetermination and Order at Tres, A-43). 

Okay, so Velez got something right, Den Hollander is “bitter” toward his ex- 

wife and her feminist allies, but what does that have to do with an age 

discrimination complaint against a New York City nightclub? Nothing, unless 

Velez is biased against a divorced male who has nothing good to say about his ex- 

wife. 


27 



Perhaps Velez was actually ruling that any person or organization that sues in 
court for rights guaranteed by the U.S. Constitution can be summarily discriminated 
against because they brought prior suits. By that reasoning, had Velez 
been on the U.S. Supreme Court in 1954, he would have ruled against the NAACP 
in Brown v. Board of Education, 347 U.S. 483, because the NAACP had a history 
of fighting in the courts for human rights. Also, would he rule the same way 
on actions brought by the National Council of LaRaza? Not likely, but consistency 
rather than arbitrary decision making driven by prejudices would required 
that LaRaza lose before Judge Velez. 

The two Internet blogs relied on by Velez came from the site “Yelp.com.” 
Velez used them, and the lower court in upholding Velez’s decision must have 
considered them as substantial evidence that Amnesia also required younger folk to 
buy a $350 bottle in order to enter. {VelezDetermination and Order at Cuatro, A- 
44). 

Of course, Velez and the lower court do not know whether the two bloggers 
are who they say they are, do not know whether they were sober at the time of their 
purported observations, have no way of testing their perceptions and memories, and 
do not know whether they were actually at Amnesia when they claimed. Yet, such 
flimsy, untrustworthy information are considered by Velez and the lower court 
as able to inspire confidence in proving the truth. 
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Velez put special emphasis on a blog from “Tasty 1027” as substantial 
evidence that Amnesia required both older and younger patrons to buy a bottle for 
admission. Velez wrote: 

“an alleged patron of [Amnesia], whom based on her posted picture 
appears to be in her 20’s or 30’s, expressed her frustration on yelp.com 
about the difficulty in gaining entry into the club, stating ‘. . . of course 
the only way to get in was if we bought bottles.’” 

{VelezDetermination and Order at Cuatro, A-44). 

What Velez left out of Tasty’s blog was that “[l]n the end my party of 12 

made it in . . . .” {Tasty’s Blog, A-62). This may have indicated that her party 

entered without buying a bottle, or maybe there were older folks in her party and 

they had to buy a bottle, or maybe everyone was young and they still had to buy a 

bottle because of the size of her party. We don’t know because Velez never 

contacted her. 

Velez also relies of Tasty’s blog from April 25, 2010, as conclusive proof 
that Amnesia did not engage in the incident of discrimination against Den 
Hollander and his friend on January 9, 2010, and did not have a policy on that date 
of discriminating against older persons who did not fit its intentionally created 
image of youth. Assuming the blog accurate, it occurred months after Amnesia 
learned that it had fallen under the scrutiny of the State DHR for discriminatory 
practices, which was clearly an incentive for Amnesia to clean up its act. 
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The second blogger “Maria W. NY,” dated December 11, 2009, does not 
even mention buying a bottle to gain admission. {Maria W. N. Y. Blog, A-63). She 
just mentions that younger folks were “lining up at the downstairs bar,” which is 
inside the club. Velez, and apparently the lower court, assumed they were lining up 
to buy bottles, but that assumption is wrong. Bottles can only be purchased at 
tables within a nightclub. Bottle service is the practice in which tables at clubs are 
reserved for a group as long as they buy a high-priced bottle of vodka or 
champagne. State Liquor Authority, Departmental Bill #16 (SLA 10-07); 
Associated Press 2007, New York Eyes Regulating Bottle Service. The State DHR 
Order confirms this for Amnesia when it stated that Amnesia had “several tables 
for individual bottle service . . . .” (State DHR, Determination and Order After 
Investigation at 2, A-50). 

Neither of the two blogs purports to represent the events that occurred to Den 
Hollander and his friend on January 9, 2010. Since a single instance of 
discrimination is sufficient to violate the law, probative evidence should concern 
that fact situation. Silver Dragon Restaurant v. City Commission on Human Rights, 
N.Y.L.J., March 31,2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on one occasion 
a black lady was required to pay for food before it was served while others 
who were white were served first and then paid); Joseph v. N. Y. Yankees 
Partnership, N.Y.L.J., October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion 
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a black lady was refused admission to the Stadium Club unless she changed attire, 
which she did, but inside she saw that white ladies did not have to wear the same 
type of attire). 

These two blogs are not only hearsay, unreliable, unauthenticated, but 
irrelevant, and yet, the lower court must have considered them crucial for it to 
uphold Velez’s decision of no probable cause for age discrimination. What’s 
inexcusable in Velez relying on these blogs is that City HR has subpoena power to 
gather testimony, affidavits, documents, and other evidence. Did Velez subpoena 
these bloggers or even try to contact them? No. 

Ironically, there is one blog in Velez’s investigation file about what did 
occur on January 9, 2010, at around 11 PM, but Velez and the lower court ignored 
it. “Kelly R. Paris France” wrote that she entered Amnesia around the same time, 

11 PM, on the same night that Den Hollander and his friend were required to buy a 
bottle for entry. Kelly wrote “It wasn’t crowded inside!” (Kelly R. Paris France 
Blog, A-64 (emphasis added)). And next to the blog printout is handwritten, 
“Same date & time cs Mr. Hollander”—presumably, the writing is Velez’s. 

This blog refutes a ruling by the lower court that a legitimate, 
nondiscriminatory reason for Amnesia to require Den Hollander and his friend to 
buy a $350 bottle was “limited space” within the club. (Order and Judgment, 
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Hunter, J., at 3, A-10). According to Kelly, there was plenty of space available in 
the club when Den Hollander and his friend tried to enter. 

There are three people who know exactly what happened on January 9, 2010, 
when Den Hollander and his buddy tried to gain admission to Amnesia: Den 
Hollander, his friend, and the doorman. Velez had Den Hollander’s sworn 
statement but he never bothered to contact Den Hollander’s friend and, apparently, 
never tracked down the doorman. Doesn’t it seem strange that of the three persons 
with firsthand knowledge, Velez ignores two of them and disses the third? 

The likely reason Velez did not contact Den Hollander’s buddy is that Velez 
would not have been able to discredit him as he tried with Den Hollander by using 
the Jezebel Internet article. Den Hollander’s friend graduated Yale Law School, is 
a one per-center, and very liberal having been a Democratic State Committeeman 
on the Upper Westside for years. No, Velez could not use the same PC tactics 
against him as he did against Den Hollander. As for the doorman, perhaps Velez 
never contacted him out of sloth, or, given the propensity of government officials 
these days to lie, such as President O’Bama, Velez may have contacted the 
doorman, but the doorman confirmed Den Hollander’s accusation—who knows? 

It is clear, however, that as far as Velez and the lower court are concerned, 
any bit of untrustworthy information obtained by sitting at one’s desk and surfing 
the Internet is enough to satisfy not only the requirements of a fair and full 
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Investigation, but are more probative than first hand accounts by eyewitnesses. Of 
course, if the Internet information supports a Euro-American’s allegation of 
discrimination, then it is ignored. Such standards do not provide a rational basis 
for agency determinations of probable cause as required by Wu v. N. Y. C. Commn. 
Human Rights , 84 A.D.3d 823, 824 (2d Dep’t 2011). 

Velez’s investigation consisted of him sitting down at his desk and with 
little work over a short period of time, sending out a letter to the doorman that was 
returned, contacting Amnesia’s attorney—only the number but not any notes of a 
conversation were in the file, sending an email requesting a complete file from the 
State that he never received, searching the Internet and cherry picking a couple of 
untrustworthy, irrelevant blogs, and an article that he stretched into supporting a 
“no probable cause” determination. All done in order to enforce his view that if 
you are allowed on the bus, you are not discriminated against even though you 
have to sit in the back or pay a higher fare. The law, however, says otherwise, 
when “a barrier . . . makes it more difficult for members of one group to obtain a 
benefit than it is for members of another group .... [It] is the denial of equal 
treatment resulting from the imposition of the barrier .. . .” Northeastern Fla. 
Assoc. Gen. Contractors Am. v. Jacksonville , 508 U.S. 656, 666 (1993). 
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Dicta or seeing is not believing. 

State DHR investigators who actually visited Amnesia, which Velez’s 

desktop investigation never did, concluded that: 

Based on observations made during the field visit, the vast majority of 
the patrons of the nightclub [Amnesia] appeared to be under the age of 
30 years. Respondent [Amnesia] asserts that, when the nightclub is 
crowded, respondent employs an admissions strategy to limit the 
number of individuals, male and female, who do not have the 
appearance respondent desires to maintain the image of the nightclub. 

A photo on complainant’s website suggests that he is significantly 
older than respondent’s patrons, and age discrimination is beyond the 
jurisdiction of the Division with regards to public accommodation.” 

(State DHR, Determination and Order After Investigation at 2, A-50). 

The lower court calls this part of the State’s finding “dicta.” (Order and 

Judgment, Hunter, J., at 1, A-8). Dicta, however, are “statements made by a court 

in an opinion which are unnecessary to the holding . . . .” Chiasson v. N. Y. C. Dep ’t 

of Consumer Affairs, 138 Misc. 2d 394, 396 (1988). Among the requirements of 

the State DHR’s Investigative Procedure is that the investigation “[r]esolve issues 

of questionable jurisdiction.” {Information for Complaints at 1-2, A-66-67). The 

State’s trained investigators made the necessary fact findings to resolve whether the 

State had jurisdiction—it did not because the reasonable inference was that 

Amnesia had engaged in age-discrimination. 

Another definition for dicta are expressions in a court’s opinion that go 

beyond the facts. The State DHR, however, reached its conclusion based on the 
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facts its investigators observed—facts of a more probative value than those relied 
on by Velez who used an Internet article and Internet blogs. The lower court 
clearly places more value on Internet communications than eyewitness accounts by 
trained investigators. 

4. Can a government agency violate its required procedures, in part, 
by failing to provide an impartial decision maker and still adhere to 
procedural due process in making a decision concerning the violation of civil 
rights just because its decision is appealable to a court? 

The lower court held that just because this Article 78 proceeding was 
brought before the judiciary, it means Velez’s investigation satisfied procedural due 
process. ( Order and Judgment, Hunter, J, at 3, A-10). That’s not the law and it 
is not the issue. The procedural due process issue is whether Velez’s investigation 
followed City HR procedures. “[N]ot properly conducting an investigation 
in accordance with the [agency’s] procedures would mean [it] did not afford 
sufficient process . . . .” Rosu v. The City of New York, 2012 U.S. Dist. 

178875 *14 (S.D.N.Y. 2012). 

The lower court wrongly relies on Velella v. N. Y. C. Local Conditional 
Release Commn., 13 A.D.3d201, 202 (1st Dep’t 2004), that violation of an 
agency’s procedures does not violate procedural due process. Velella actually held 
that procedural due process requires a post-deprivation review of an agency’s 
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actions not that the mere availability of such a review absolves an agency of due 
process violations. 

Velez’s investigation failed to follow City HR’s procedures and violated its 
own rule requiring an accurate and thorough fact-finding, 47 RCNY §1-31, 
because he 

• did not interview witnesses; 

• did not issue interrogatories; 

• did not obtain authenticated documents; 

• did not make any telephones logs, which indicates he made no 

telephone calls, except perhaps to Amnesia’s attorney for which there are no logs; 

• did not try to contact a potential witness, attorney Robert M. 
Ginsberg, who was with Den Hollander on the night of the discrimination and 
whom Velez knew about and how to contact, which alone amounted to denying 
Den Hollander a “full and fair opportunity” to present his claims, Stern v. N. Y. C. 
Commn. Human Rights , 38 A.D.3d 302, 302 (1st Dep’t 2007); 

• did no more than send a letter to Amnesia addressed to the doorman 
‘David,” which was returned as undeliverable; 

• did not try to contact anyone familiar with Amnesia’s admission 
policy; 
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• did not try to contact anyone at Amnesia who may have also witnessed 
the discrimination even though there were two bouncers standing behind the 
doorman. 

So no interviews with other eye-witnesses or Amnesia officials, no 
interrogatories of anybody, and no requests for documents other than the State 
DHR’s file from which Velez only received its Determination and Order After 
Investigation. 

More importantly, Den Hollander’s procedural due process was violated by 
not having an impartial adjudicator. The lower court unilaterally tried to erase 
from the requirements of City HR procedures and the U.S. Constitution that “a 
neutral fact-finder” will conduct the investigation and make the decision. Rosu v. 
City of New York, 2012 U.S. Dist, LEXIS 178875 *3. The lower court eliminated 
this requirement by wrongly asserting that only “notice and opportunity to be 
heard” are necessary. ( Order and Judgment at 3, A-10). The lower court’s 
definition of minimum due process as notice and opportunity to be heard are 
meaningless when the decision maker is not impartial. After all, the very reason 
for 42 U.S.C. 1983 was to take deprivation of rights cases away from bigoted 
municipal and state decision makers. 
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The right to have a dispute resolved by an impartial decision maker is one of 

the bare rudiments of due process. William J. Rich, Modern Constitutional Law, 

§22.12, Third Edition. In the words of Justice Marshal: 

The Due Process Clause entitles a person to an impartial and 
disinterested tribunal in both civil and criminal cases. This 
requirement of neutrality in adjudicative proceedings safeguards the 
two central concerns of procedural due process, the prevention of 
unjustified or mistaken deprivations and the promotion of participation 
and dialogue by affected individuals in the decisionmaking 
process. See Carey v. Piphus, 435 U.S. 247,259-262,266-267 
(1978). The neutrality requirement helps to guarantee that life, 
liberty, or property will not be taken on the basis of an erroneous or 
distorted conception of the facts or the law. See Mathews v. 

Eldridge, 424 U.S. 319, 344 (1976). At the same time, it preserves 
both the appearance and reality of fairness, “generating the feeling, so 
important to a popular government, that justice has been done,” Joint 
Anti-Fascist Committee v. McGrath, 341 U.S. 123, 172 (1951) 

(Frankfurter, J., concurring), by ensuring that no person will be 
deprived of his interests in the absence of a proceeding in which he 
may present his case with assurance that the arbiter is not predisposed 
to find against him. 

Velez’s failure to follow City HR investigation procedures means the lower 
court wrongly upheld a determination that violated lawful procedure as required by 
constitutional provisions. See CPLR 7803(3); Hecht v. Monaghan, 307 N.Y. 461 
(1954). 
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5. Can the lower court wrongly apply the standard of review for 
administrative decisions in order to make it more difficult for evolutionarily- 
correct Euro-Americans to successfully challenge those decisions that are 
motivated by bigotry against this latest disfavored group of society? 

The lower court applied the arbitrary and capricious standard of review, 
Order and Judgment, Hunter, J., at 2, A-9, but did so mistakenly because its 
decision was taken without regard to the facts supported by reliable evidence. See 
Pell v. Board of Education of Union Free School District No. 1 of the Towns of 
Scarsdale and Mamaroneck, Westchester County, 34 N.Y.2d 222,231 (1974). 

The arbitrary and capricious issue will turn on whether there is adequate 
proof to sustain City HR’s finding of no probable cause that discrimination did not 
occur. See Classic Realty LLC v. State Div. Housing and Community Renewal, 2 
N.Y.3d 142, 146 (2004). An agency’s decision is arbitrary and capricious when it 
relies on reports that are “inapplicable or irrelevant” on their face. 125 Bar Corp. 
v. State Liquor Authority, 24 N.Y.2d 174, 179 (1969). As shown above in Section 
3, the Internet article by Jezebel and the blogs by “Tasty 1027” and “Maria W. 
NY,” which Velez and the lower court relied on to outweigh eyewitness accounts 
and find no discrimination did not even address the discriminatory incident of 
January 9,2010, and Amnesia’s answer was useless because Rosas did not witness 
the incident. 

In addition, if an agency officer fails to follow the agency’s rules in 
rendering a determination, that determination will be arbitrary and capricious. 
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Frick v. Bahou, 56 N.Y.2d 111, 778 (1982). That’s exactly what Velez did as 
argued above in Section 4. 


Conclusion 

Once upon a time, people in positions of power considered those with darker 

complexions or whose ancestors didn’t come over on the Mayflower as inferior and 

lacking of rights. That all started to change in the 1960s with S.D.S. radicals such 

as Den Hollander. Today, many of those previously discriminated against now 

hold positions of power. But, as often happens when members of formerly 

disfavored groups achieve power, some of those members abuse that power to vent 

revenge for discrimination they suffered—both real and imagined. They justify 

doing harm to others in order to make up for old injustices. The problem with that 

rational is that two wrongs don’t make a right. 

Dated: December 24, 2013 

New York, N.Y. 


/s/ 


By: Roy Den Hollander, Esq. 
Petitioner-appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917)687-0652 
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Addendum: Pre-Argument Statement 

SUPREME COURT OF THE STATE OF 
NEW YORK COUNTY OF NEW YORK 
-X 

In the Matter of the Application of Index No. 100299/2013 

ROY DEN HOLLANDER, PRE-ARGUMENT 

STATEMENT 

Petitioner-Appellant, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent-Respondent. 
-X 

1. The title of the action is Hollander v. NYC Commission on Human Rights. 

2. There has been no change in the title of the action. 

3. The petitioner-appellant is Roy Den Hollander, an attorney representing 
himself, 545 East 14 th Street, 10D, New York, N.Y. 10009, (917) 687-0652, 
rdhhh@yahoo.com. 

4. Respondent-respondent is represented by Leonard M. Braman, Senior Counsel, 
Affirmative Litigation Division, New York City Law Department, 100 Church 
Street, New York, NY 10007, (212) 356-2294. 

5. Court and County from which appeal is taken: Supreme Court, New York 
County. 

6. This appeal is from an order and judgment entered on August 6,2013. 
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7. There is no related action or proceeding now pending in any court of this or any 
other jurisdiction except for (1) a Motion to Supplement the Petition in the 
Supreme Court that was filed on the very same day that the Order and Judgment 
was issued. The petitioner did not learn of the Order and Judgment until the 
following day when he received notice through the e-track system. That 
Supplement raised deprivations of the petitioner’s federally protected rights 
under the Fourteenth Amendment to the U.S. Constitution and (2) a Motion to 
Reargue the Petition in the Supreme Court that would include consideration of 
the alleged deprivations of the petitioner’s Fourteenth Amendment rights. 

8. This is a special proceeding that alleges the Commission on Human Rights and 
its Executive Director of Law Enforcement, Carlos Velez, intentionally 
discriminated against the petitioner because of his ancestry (Euro-American 
protestant), his speech (litigates for men’s rights), his marital status (divorced) 
when Velez and the Commission dismissed an age discrimination complaint 
filed by the petitioner against a public accommodation nightclub. The 
Commission’s Final Order and Determination was not based on substantial 
evidence, relied on misrepresentations, resulted from an abbreviated and one 
sided investigation, and Velez failed to follow the Commission’s procedures in 
investigating the age-discrimination complaint. The petitioner seeks (1) reversal 
of the Commission’s Final Order; (2) that the Commission implement anti- 
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discrimination policies to avoid unlawful discriminatory acts by its employees 
against Euro-Americans of protestant origin, divorced husbands, and any man 
who chooses to petition the government for a redress of grievances; (3) that 
Carlos Velez undergo sensitivity training to the federally protected rights of 
those who belong to groups that he does not identify with; (4) nominal damages 
from New York City plus compensatory damages in the amount of the 
disbursements for bringing this action; and (5) incidental punitive damages from 
Velez in his personal capacity for the amount of $3,000. 

9. The Supreme Court denied reversal of the Commission’s Final Order, granted 
the Commission’s motion to dismiss, and as of the fding of this Pre-Argument 
Statement, has not addressed the discrimination claims against the Commission 
and Carlos Velez. 

10. The ground for seeking annulment or modification of the Supreme Court’s 
decision are (1) age-discrimination by a public accommodation nightclub is not 
legally justified in order to further the club’s image by populating the finite 
space within the club with only people who fit that image; (2) substantial 
evidence does not include Internet blogs by unknown persons concerning 
irrelevant events; (3) an investigation is inadequate when it fails to use 
reasonable efforts to interview two of the three persons who were eyewitnesses, 
wrongly blames the petitioner for the absence of a video tape that lacked 
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probative value because it had no audio, and misrepresents findings by the State 
Human Rights Division’s investigation; (4) New York’s election of remedies 
law does not bar the bringing of a different claim in a different agency 
stemming out of the same fact situation; (5) violation of procedural due process 
occurs when an agency fails to follow its procedures; and (6) the allegations of 
discrimination based on ancestry, speech, and marital status need to be decided. 

11. There is no additional appeal in this action. 


Dated: New York, N.Y. 

August 12,2013 


/S/ 

By: Roy Den Hollander 
Pro se p laintiff-appellant 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917)687-0652 
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NEW YORK SUPREME COURT 
APPELLATE DIVISION: FIRST DEPARTMENT 


ROY DEN HOLLANDER, 

Petitioner-Appellant, 

-against- 

THE CITY OF NEW YORK COMMISSION ON HUMAN 

RIGHTS, 

Respondent-Respondent. 

RESPONDENT'S BRIEF 

PRELIMINARY STATEMENT 

In this special proceeding, petitioner-appellant Roy 
Den Hollander ("petitioner") appeals from a decision and order 
(one paper) of the Supreme Court, New York County (Hunter, J.), 
filed August 6, 2013, which granted the motion of respondent- 

respondent the City of New York Commission on Human Rights ("the 
Commission") to dismiss the petition. The Supreme Court held 
that, (a) as the Commission had determined, the Commission 
lacked jurisdiction to entertain petitioner's complaint because 
petitioner had previously filed a complaint with the New York 
State Division of Human Rights based on the same incident, (b) 
the Commission's alternate determination that there was no 
probable cause to believe that petitioner had been discriminated 
against was not arbitrary and capricious, and (c) the 





Commission's 


investigation had not 


violated petitioner's 


procedural due process rights. 

QUESTIONS PRESENTED 

1. Did the Supreme Court correctly conclude that 

petitioner was barred from filing a complaint with the 

Commission, where petitioner had previously filed a complaint 
based on the same incident with the New York State Division of 
Human Rights? 

2. Did the Court properly determine that the 

Commission's finding of no probable cause was not arbitrary and 
capricious, where the record contained no evidence that 

petitioner had been discriminated against, the New York State 
Division of Human Rights had also concluded that the acts 
petitioner complained of had been taken "for...non- 

discriminatory reasons," and the Commission afforded petitioner 
a full and fair opportunity to present his claim? 

3. Did the Court properly determine that the 

Commission's investigation did not violate petitioner's due 
process rights, where the courts have approved the Commission's 
procedures, and where petitioner has failed to allege that the 
Commission did not take any investigatory step that it was 

required to take? 


2 



STATEMENT OF FACTS 


1. The New York State Division of Human Rights Proceedings. 

On January 10, 2010, petitioner filed a verified 
complaint with the New York State Division of Human Rights ("the 
Division" or "NYSDHR"). See Notice of Motion to Dismiss and in 
Opposition to the Petition (Apr. 5, 2013), Affirmation of 
Leonard M. Braman ("Braman Aff."), Ex. 1. Petitioner alleged 
that Amnesia J.V. LLC ("Amnesia"), a night club, had unlawfully 
discriminated against him on the basis of sex. Id. Petitioner 
stated: 


On Saturday, January 9, 2010, at 

approximately 11:05 PM, a friend and I, both 
males, tried to enter the nightclub called 
Amnesia but were refused admittance unless 
we bought a bottle for $350. 

We had been standing in a line with two 
ladies in front of us. The ladies were 
allowed to enter without agreeing to 
purchase a bottle inside for $350. We, 
however, were told by an individual named 
David that to enter the club, we would have 
to buy a bottle inside for $350. We 
declined, and he told us to step out of 
line, which we did. We stood on the side of 
the line as a couple of groups of ladies 
entered without having to agree to buy a 
bottle for $350. Id. 


1 Unless otherwise indicated, numbers in parentheses refer to the Appendix 
("A") supplied by petitioner. Because the Appendix is inadequate, however, 
in that it omitted the Commission's motion to dismiss and attached exhibits, 
which are critical to deciding this appeal and which, under this Court's Rule 
§ 600.10(c) and C.P.L.R. § 5528(a)(5), petitioner was required to include, 
the Commission will also refer to documents in the court file. 
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On September 16, 2010, by Determination and Order 

After Investigation, the Division dismissed petitioner's 
complaint and closed his file for lack of probable cause (A50) . 
The Division indicated that it had conducted an investigation of 
petitioner's complaint, which had included a field visit to 
Amnesia by a male investigator, but that its investigation had 
uncovered no evidence of discrimination (A50). As Amnesia had 
stated to the Division, "when the nightclub is crowded, [it] 

employs an admissions strategy to limit the number of 

individuals, male and female, who do not have the appearance 
[it] desires to maintain the image of the nightclub" (A50). The 
Division accordingly determined that Amnesia's alleged actions 
toward petitioner were taken not because of petitioner's sex, 
but "for the non-discriminatory reasons of limited space and the 
goal of furthering the image of respondent's establishment" 

(A49-50). Thus, there was "NO PROBABLE CAUSE to believe that 
[Amnesia] has engaged in or is engaging in the unlawful 

discriminatory practice complained of" (A49). 

In dicta, the Division noted that, "based on 
observations made during the [investigator's] field visit" as 
well as "[a] photo on [petitioner]'s website," petitioner 
appeared to be "significantly older than [Amnesia]'s patrons. 
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and age discrimination is beyond the jurisdiction of the 
Division" (A50). 

2. The Commission Proceedings. 

a. The Second Complaint. 

Following the dismissal of his complaint by NYSDHR for 
lack of probable cause, petitioner filed a second discrimination 
complaint based on the same alleged incident with the 
Commission. See Braman Aff., Ex. 3. Petitioner again alleged 
that, on January 9, 2010, at 11:05 p.m., he and a male friend 

had been waiting in line to enter Amnesia, when David "L.N.U." 
("Last Name Unknown") informed them that they must buy a $350 
bottle to enter. Petitioner observed two patrons in front of 
him and two patrons behind him enter without being asked to do 
the same. Id. The complaint's content differed from that of 
the prior complaint only in that it stated that petitioner was 
63 years old, that the patrons were "individuals... in their 20's 
and/or 30's" instead of "ladies," and that petitioner had been 
discriminated against on the basis of age instead of sex. Id. 

b. The Commission's Investigation. 

The Commission's Law Enforcement Bureau conducted an 
intake interview with petitioner prior to the filing of the 


5 



complaint, at which petitioner explained the substance of his 
complaint to a Commission attorney. Braman Aff. SI 5. 

The Commission then served the complaint on Amnesia 
and demanded an answer. Id. SI 6. Amnesia submitted an answer, 
in which it argued that the election-of-remedies provision of 
the City Human Rights Law -- Administrative Code ("Admin. Code") 
§ 8-109(f) -- barred petitioner from filing a complaint with the 
Commission because petitioner had previously filed a complaint 
with NYSDHR based on the same act or occurrence. See Braman 
Aff., Ex. 4, SI 8. Amnesia also denied that it had discriminated 
against petitioner. It stated that, because "New York City 
clubs [ ] are typically frequented by individuals in their 20s and 
30s[,]...a significant majority of Amnesia's clientele fall[s] 
into those age ranges due to no fault, action or omission on the 
part of Amnesia." Id. SI 17. Amnesia attached three exhibits to 
its answer. See id. The Commission gave petitioner the 
opportunity to submit a rebuttal, which he did, and to which he 
attached three exhibits. See Braman Aff., Ex. 5. 

Also pursuant to its investigation, the Commission 
obtained and reviewed NYSDHR's file regarding petitioner's 
previous complaint, which included its decision, investigation 
report, and supporting materials, see Braman Aff. SI 9; Ex. 6; 
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attempted to contact David "L.N.U." 


at Amnesia and to obtain 


surveillance video of the incident, see Braman Aff. SI 10; and 
reviewed relevant online comments posted by patrons of Amnesia 
in the months surrounding the alleged incident, see Braman Aff. 
SI 11; Ex. 7. 

c. The Commission's Decision. 


On 

July 

27, 2012, 

by Determination 

and Order 

After 

Investigation 

, the 

Commission 

found (a) that 

it did not 

have 


jurisdiction to review petitioner's complaint because petitioner 
had previously filed a discrimination complaint regarding the 
same incident with NYSDHR, which had dismissed the complaint for 
lack of probable cause, and (b) that, in any event, there was no 
probable cause to believe that Amnesia and David "L.N.U." had 
discriminated against petitioner on the basis of age (A41, 44). 

The Commission first determined that it was 
statutorily barred from considering petitioner's complaint by 
Admin. Code § 8-109 (f) (iii), which states that the Commission 
does not have jurisdiction to entertain a complaint if "the 
complainant has previously filed a complaint with the state 
division of human rights alleging an unlawful discriminatory 
practice... with respect to the same grievance which is the 
subject of the complaint under this chapter and a final 
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determination has been made thereon." The Commission emphasized 
that New York courts, including the Court of Appeals, had 
repeatedly interpreted New York Executive Law ("Exec. Law") 
§ 297(9), the analogous election of remedies provision of the 
State Human Rights Law, to preclude a multiple actions "based 
upon the same incident" (A43 (citation omitted)). Because 
petitioner's complaint with the Commission was based on the same 
alleged incident as petitioner's prior NYSDHR complaint, and 
because NYSDHR had dismissed that complaint for lack of probable 
cause, the Commission did not have jurisdiction to entertain 
petitioner's subsequent complaint (A43). It was well 
established, the Commission reasoned, that a complainant could 
not circumvent this bar, "by changing the legal theory of relief 
relied upon, or split claims, if they all arise out of the same 
course of conduct" (A43 (citations omitted)). 

The Commission also determined that, in any event, 
there was no probable cause to believe it more likely than not 
that petitioner had been asked to purchase bottle service 
because of his age (A41) . As an initial matter, the Commission 
gave little weight to the statement of NYSDHR that petitioner 
appeared to be "significantly older than [Amnesia]'s patrons" -- 
the apparent impetus for petitioner's age discrimination 
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complaint. Not only was the statement dicta, but it also did 
not demonstrate that petitioner had been discriminated against: 
the ages of the patrons inside the club proved little regarding 
the ages of those waiting in line to enter the club, and proved 
little regarding the ages of those denied entry (A42). 

Additionally, website comments indicated that Amnesia 
did not discriminate on the basis of age (A44) . Indeed, a 
reviewer who, based on her photo, appeared to be in her 20s or 
30s posted a comment within a few months of petitioner's visit 
to Amnesia and "expressed her frustration... about the difficulty 
in gaining entry into the club, stating, ''...of course the only 
way to get in was if we bought bottles'" (A44) . Another 
reviewer indicated that she had seen an "interesting and 
eclectic crowd" in Amnesia, including "people in their 20's, 
30's, 40's" (A44 (internal quotation marks omitted)). 

The Commission also stated that it had attempted to 
obtain video of the alleged incident but had been unable to do 
so, because the club's surveillance video self-erased every 30 
days and petitioner had waited nine months to file his complaint 
with the Commission (A43). 

After reviewing the record, the Commission concluded 
that it could not "establish by a preponderance of the evidence 
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that [Amnesia and David 


"L.N.U."] required [petitioner] to 


purchase bottle service... due to his age" (A44). 
d. Petitioner's Appeal to the Commission. 

On or about August 17, 2012, petitioner submitted a 

22-page Appeal and Complaint to the Commission, in which he 
accused the Commission's Executive Director of Law Enforcement, 
Carlos Velez, of illegally discriminating against him for being 
a "Euro-American," an "anti-feminist," and a "divorced male." 
Braman Aff., Ex. 9, at 4-8. In making this argument, petitioner 
primarily relied on the fact that Mr. Velez "[o]n information 
and belief...is Latin-American and Catholic." Id. at 4. 
Petitioner also raised additional factual and legal objections 
to the Commission's order, and attached six exhibits. See id. 
The Commission gave petitioner the opportunity to submit 
additional comments in support of his appeal, which petitioner 
declined. Braman Aff. SI 20. 

On January 11, 2013, upon review of petitioner's 

complaint. Amnesia's answer, all comments submitted by the 
parties, the notice of administrative closure, and petitioner's 
request for review, the Commission affirmed its earlier 
dismissal of petitioner's complaint and administrative closure 
of petitioner's file (A47). 
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3. 


The Special Proceeding. 


a. The Petition and Supplemental Petition. 

By Verified Petition dated February 5, 2013, 
petitioner sought an order from the Supreme Court reversing the 
Commission's January 2013 determination (A25). 

Petitioner argued that, in concluding that his 
complaint was statutorily barred, the Commission had 
misinterpreted the election-of-remedies provision of the City 
Human Rights Law (A21-24). Petitioner maintained that, although 
Admin. Code § 8-109 (f) (iii) precluded him from bringing a second 
complaint on "the same grievance," "grievance" should be 
interpreted to mean a single legal theory, or a single cause of 
action. Thus, he should have been allowed to bring a second 
complaint on the same set of facts, as he was now alleging a new 
legal theory (A22-23) . 

Petitioner further argued that the Commission's 
decision was not supported by substantial evidence. In 
particular, he asserted that the Commission (a) had effectively 
required him to show multiple instances of discrimination by 
Amnesia (A16), (b) had inappropriately relied on irrelevant 
hearsay evidence (A16-17), (c) had inappropriately assumed that 
David "L.N.U." was an independent contractor (A18), and (d) had 
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inappropriately criticized petitioner for filing his complaint 
nine months after the alleged incident (A18-19). Petitioner 
lastly accused the Commission of conducting an abbreviated and 
one-sided investigation (A24-25). 

On February 28, 2013, petitioner filed a Supplement to 

Petition "to add a Fourteenth Amendment procedural due process 
claim" (A27). Petitioner argued that he had a property interest 
in his discrimination claim against Amnesia, and that the 
Commission had denied him due process in that it had 
insufficiently investigated his complaint (A28-31). Petitioner 
admitted that the Commission's "investigation procedures are 
sufficient to satisfy procedural due process -- so long as the 
procedures are followed" (A28). 

b. The Commission's Answer and Motion to Dismiss the 

Petition. 

On April 5, 2013, the Commission served a Verified 

Answer to the petition. That same day, the Commission also 
filed a Notice of Motion to Dismiss the Petition, with attached 
affirmation. The Commission argued that petitioner's claims 
were barred under Admin. Code § 8-109 (f) (iii) and Exec. Law 
§ 297(9) and that petitioner had failed to state a claim on 
which relief could be granted. See Memorandum of Law in Support 
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of City of New York Commission on Human Rights' Motion to 
Dismiss (Apr. 5, 2013). 

The Commission first argued that it had no 
jurisdiction to entertain petitioner's complaint. Petitioner 
had previously filed a complaint with NYSDHR regarding the same 
incident, which had been dismissed for lack of probable cause, 
and "[i]t is well settled that such duplicative discrimination 
complaints are statutorily barred." Id. at 10 (citations 
omitted). The Commission emphasized that, in arguing that 
Admin. Code § 8-109 (f) (iii) should be interpreted to bar only 
complaints alleging the same single legal theory, petitioner had 
not addressed relevant precedents, which had interpreted Exec. 
Law § 297(9), an analogous provision, to preclude the filing of 
successive complaints based on the same incident or conduct, not 
legal theory. Id. at 11-12. 

The Commission further argued that the finding of no 
probable cause was not arbitrary or capricious and was supported 
by substantial evidence. Id. at 14-18. First, the Commission 
could properly rely on NYSDHR's conclusion that "[Amnesia] 
required complainant to purchase a bottle for the non- 
discriminatory reasons of limited space and the goal of 
furthering the image of respondent's establishment." Id. at 16. 
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Second, at the time of the incident, the club had taken no 


action and made no statement that had led even petitioner to 
believe that he had been discriminated against because of age. 
Id. at 16-17. Indeed, petitioner himself had initially believed 
that he had been discriminated against on the basis of sex, and 
it was not until he read the dicta in NYSDHR's decision that he 
changed his theory to age discrimination. Id. at 17. 

Third, the dicta in NYSDHR's decision did not support 
a finding of age discrimination. Id. at 17. The comment that 
"the vast majority of the patrons of the club appeared to be 
under 30" in no way demonstrated that the club sought to exclude 
certain individuals on the basis of age -- or that the club had 
asked petitioner to purchase a bottle for this reason. Id. at 
18. Indeed, as Amnesia had stated in its answer to petitioner's 
complaint, "Amnesia, and other New York City clubs, are 
typically frequented by individuals in their 20s and 
30s,...lead[ing] to a significant majority of Amnesia's 
clientele falling into those age ranges due to no fault...of 
Amnesia." Id. at 17-18. Finally, online comments reviewed by 
the Commission indicated that Amnesia had asked individuals in 
their 20's and 30's to purchase bottles as well, supporting its 
finding of "no probable cause." Id. at 18. 
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The Commission next argued that its investigation was 
not abbreviated, one-sided, or biased. Id. at 19-22. As 
established by binding precedent, the Commission had broad 
discretion in deciding how to investigate petitioner's 
complaint, and had given his complaint the investigation it 
warranted. Id. at 19. Indeed, the Commission had taken 
numerous steps to investigate petitioner's complaint, and his 
objections to the Commission's investigation were "nothing more 
than disagreements with the Commission's factual and legal 
conclusions." Id. at 21. The Commission was under no 

obligation to subpoena witnesses or serve interrogatories, as 
petitioner demanded, and hearsay could be relied upon in 
administrative proceedings. Id. at 21 & n.9. 

The Commission lastly argued that petitioner had not 
stated a procedural due process claim. Id. at 22-24. First, 
petitioner could not demonstrate that the Commission had failed 
to take any investigatory step it was required to take, as it 
had broad discretion in conducting its investigations. Id. at 
23. Second, the Commission's procedures, which the Commission 
here followed, had been found to satisfy due process. Id. at 
22-23. Third, petitioner had failed to show that the Commission 
was biased against him. Id. at 23. 
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On April 30, 2013, petitioner submitted a Memorandum 
of Law in Opposition to the Commission'’s Motion to Dismiss. And 
on May 17, 2013, the Commission submitted a Reply Memorandum of 
Law in Further Support of the Commission's Motion to Dismiss. 

DECISION BELOW 

The Supreme Court granted the City's motion, denied 
the petition, and dismissed the proceeding (A8). 

The Court held that, pursuant to controlling case law 
on the doctrine of election of remedies. Admin. Code §§ 8-502(a) 
and 8-109 (f) (iii), and Exec. Law § 297(9), the Commission did 
not have jurisdiction to consider petitioner's complaint (A10). 

Although "[n]o further review is warranted," the Court 
further found that, were it to review the Commission's January 
11, 2013 Final Determination, it would hold that the 
determination was rational (A10). Not only was the Commission's 
conclusion supported by NYSDHR's earlier finding that "Amnesia's 
decision for requiring $350 bottle service was based upon a 
nondiscriminatory, legitimate reason of ’'limited space and the 
goal of furthering the image of [Amnesia's] establishment,'" but 
also the record was bereft of "any credible basis... to find age 
discrimination" (A10). 
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The Court further determined that the Commission's 


investigation could not be considered "so one-sided to render it 
arbitrary and capricious" (A10). The Commission has "broad 
discretion in determining the method to be employed in 
investigating a claim" (A10 (citations omitted)), and the 
Commission took numerous actions in investigating petitioner's 
complaint (A10). 

The Court lastly dismissed petitioner's due process 
claim on the grounds that petitioner was afforded the 
constitutional minimum of notice and the opportunity to be heard 
and had the "adequate post-deprivation opportunity to be heard 
in this Article 78 proceeding" (A10). 2 

RELEVANT STATUTES 

Admin. Code § 8-109: Commission on Human Rights: Complaint. 

(f) The commission shall not have 
jurisdiction to entertain a complaint if: 

(i) the complainant has previously initiated 
a civil action in a court of competent 
jurisdiction alleging an unlawful 
discriminatory practice as defined by this 
chapter... with respect to the same grievance 
which is the subject of the complaint under 
this chapter, unless such civil action has 


2 On the same day that the Supreme Court issued its decision granting the 
Commission's motion to dismiss the petition, petitioner filed a motion to 
supplement the petition and a motion to reargue. The Commission opposed the 
motions. On January 8, 2014, the Supreme Court, New York County (Hunter, 
J.), issued a decision and order (one paper) denying both motions. 
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been dismissed without prejudice or 
withdrawn without prejudice; or 

(ii) the complainant has previously filed 
and has an action or proceeding before any 
administrative agency under any other law of 
the state alleging an unlawful 
discriminatory practice as defined by this 
chapter... with respect to the same grievance 
which is the subject of the complaint under 
this chapter; or 

(iii) the complainant has previously filed a 
complaint with the state division of human 
rights alleging an unlawful discriminatory 
practice as defined by this chapter... with 
respect to the same grievance which is the 
subject of the complaint under this chapter 
and a final determination has been made 
thereon. 

Admin. Code § 8-502(a): Civil Action by Persons Aggrieved by 

Unlawful Discriminatory Practices. 

...[A]ny person claiming to be aggrieved by 
an unlawful discriminatory practice as 
defined in chapter one of this title... 
shall have a cause of action in any court of 
competent jurisdiction for damages, 
including punitive damages, and for 
injunctive relief and such other remedies as 
may be appropriate, unless such person has 
filed a complaint with the city commission 
on human rights or with the state division 
of human rights with respect to such alleged 
unlawful discriminatory practice or act of 
discriminatory harassment or violence.... 

Exec. Law § 297(9): Human Rights Law: Procedure. 

Any person claiming to be aggrieved by an 
unlawful discriminatory practice shall have 
a cause of action in any court of 
appropriate jurisdiction for 
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damages... unless such person had filed a 
complaint hereunder or with any local 
commission on human rights, or with the 
superintendent pursuant to the provisions of 
section two hundred ninety-six-a of this 
chapter, provided that, where the division 
has dismissed such complaint on the grounds 
of administrative convenience, on the 
grounds of untimeliness, or on the grounds 
that the election of remedies is annulled, 
such person shall maintain all rights to 
bring suit as if no complaint had been filed 
with the division.... No person who has 
initiated any action in a court of competent 
jurisdiction or who has an action pending 
before any administrative agency under any 
other law of the state based upon an act 
which would be an unlawful discriminatory 
practice under this article, may file a 
complaint with respect to the same grievance 
under this section or under section two 
hundred ninety-six-a of this article. 

ARGUMENT 
POINT I 

THE COURT BELOW CORRECTLY 
DETERMINED THAT THE COMMISSION 
LACKED JURISDICTION TO ENTERTAIN 
THE COMPLAINT. PETITIONER HAD 

ALREADY FILED A COMPLAINT WITH 
NYSDHR AND WAS THUS STATUTORILY 
BARRED FROM FILING A SUBSEQUENT 
COMPLAINT WITH THE COMMISSION 
BASED ON THE SAME INCIDENT. 

Because petitioner had filed a prior complaint with 
NYSDHR and NYSDHR had dismissed that complaint for lack of 
probable cause, the Supreme Court properly determined that the 
Commission was barred from entertaining petitioner's complaint 
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by New York City's and New York State's human rights laws and 
the doctrine of election of remedies. 

New York City's Human Rights Law establishes a 
comprehensive election-of-remedies scheme. See Admin. Code 
§§ 8-109(f) , 8-502(a) . On the one hand. Admin. Code § 8-109(f) 

explicitly deprives the Commission of jurisdiction to entertain 
a complaint where the complainant has previously and "with 
respect to the same grievance": (i) initiated a court action, 
(ii) filed and has an action or proceeding before any 
administrative agency, or (iii) " filed a complaint with 
[NYSDHR] . . . and a final determination has been made thereon 
Admin. Code § 8-109 (f) (i)- (iii) (emphasis added). On the other 
hand. Admin. Code § 8-502 (a) deprives the courts of jurisdiction 
where the complainant has previously "filed a complaint with the 
[Commission] or [NYSDHR] with respect to such alleged unlawful 
discriminatory practice." Admin. Code § 8-502(a). 

New York State's Human Rights Law sets forth an 
analogous election-of-remedies scheme. See Exec. Law §§ 297(9), 
300. Exec. Law § 297 establishes that a person "claiming to be 
aggrieved by an unlawful discriminatory practice shall have a 
cause of action in any court of appropriate 
jurisdiction... unless such person had filed a complaint 
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hereunder or with any local commission on human rights." 


Exec. 


Law § 297(9) (emphasis added). The provision further provides 
that no person who has initiated an action in court or "has an 
action pending" before any administrative agency "based upon any 
other law of the state" may file a complaint "with respect to 
the same grievance under this section." Id. 

Under these election-of-remedies provisions, it is 
well established that a party may bring a claim of 
discrimination based on the State and/or City Human Rights Law 
in an administrative forum, or in court, but not both. See, 
e.g., Emil v. Dewey, 49 N.Y.2d 968, 968 (1980) (interpreting 

Exec. Law § 297(9)); Benjamin v. N.Y.C. Dept, of Health, 57 
A.D.3d 403, 403-04 (1st Dept. 2008) (interpreting Exec. Law 

§ 297(9) and Admin. Code § 8-502 (a)) . 

It is also well established that the standard for 
determining which successive discrimination complaints are 
barred is whether the complaints are based on the same incident 
or conduct. See, e.g., Emil, 49 N.Y.2d at 968 (filing of prior 
complaint with NYSDHR "precludes the plaintiff from commencing 
an action in court based on the same incident"); Benjamin, 57 
A.D.3d at 403-04 (filing of prior complaint with Commission 
barred subsequent judicial action based "on the same continuing 
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allegedly discriminatory underlying conduct"); Jones v. Gilman 
Paper Co., 166 A.D.2d 294 (1st Dept. 1990) ("same facts and 
circumstances"); Wrenn v. Verizon, 106 A.D.3d 995, 996 (2d Dept. 

2013) ("same allegedly discriminatory conduct") ; Craig-Oriol v. 
Mount Sinai Hosp., 201 A.D.2d 449, 450 (2d Dept. 1994) ("same 
allegedly invidious behavior"); Higgins v. NYP Holdings, Inc., 
836 F. Supp. 2d 182, 188 (S.D.N.Y. 2011) ("same incident"). 

Under this standard, a "[cjlaimant cannot avoid the 
jurisdictional bar by merely adding additional elements of 
damage arising out of the same underlying conduct" or "changing 
his legal theory." Bhagalia v. New York, 228 A.D.2d 882, 883 

(3d Dept. 1996) . 

For example, in Benjamin v. New York City Department 
of Health, this Court held that the plaintiff could not bring a 
judicial action alleging discrimination based on national origin 
and a shoulder injury because the plaintiff had previously filed 
a complaint with the Commission alleging "discrimination based 
on skin color, stress, gastric disorders, or a peptic ulcer." 
57 A.D.3d at 403-04. Despite the change in legal theory, the 
second complaint, this Court emphasized, was "based on the same 
continuing allegedly discriminatory underlying conduct" and 
therefore barred. Id. at 404; see also Jones, 166 A.D.2d 
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(judicial action alleging Labor Law violation barred by 
plaintiff's previous filing of sex discrimination complaint with 
the Commission); Craig-Oriol, 201 A.D.2d at 449-50 (judicial 
action alleging racial discrimination barred by plaintiff's 
previous filing of age discrimination complaint with NYSDHR). 

This standard is consistent with New York's "general 
prohibition against splitting a single claim into multiple legal 
actions." Craig-Oriol, 201 A.D.2d at 450. Indeed, courts 
applying the analogous judicial bar on successive claims -- res 
judicata -- dismiss those claims if they arise out of the same 
transaction, not legal theory. See , e.g., O'Brien v. Syracuse, 
54 N.Y.2d 353, 357-58 (1981) ("[0]nce a claim is brought to a 
final conclusion, all other claims arising out of the same 
transaction or series of transactions are barred, even if based 
upon different theories." (emphasis added)). 

The Supreme Court properly applied this standard to 
the instant case. As both the Commission and the Supreme Court 
noted. Admin. Code § 8-109 (f) (iii) explicitly deprives the 
Commission of jurisdiction where a complainant "has previously 
filed a complaint with [NYSDHR]...with respect to the same 
grievance" and "a final determination has been made thereon." 
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Here, petitioner had previously filed a complaint with 
NYSDHR. Moreover, that complaint was based on the same alleged 
incident and underlying course of conduct as petitioner's 
subsequent complaint filed with the Commission. Compare Braman 
Aff., Ex. 1 (on January 9, 2012, Amnesia allegedly required 
petitioner to purchase a $350 bottle to enter and did not 
require other patrons to do the same), with Braman Aff., Ex. 3 
(on January 9, 2012, Amnesia allegedly required petitioner to 

purchase a $350 bottle to enter and did not require other 
patrons to do the same) . Furthermore, it is uncontested that 
NYSDHR's dismissal of petitioner's complaint and closing of his 
administrative file constituted its "final determination" (A50- 
51) . Thus, the Supreme Court correctly determined that the 
Commission did not have jurisdiction to entertain petitioner's 
complaint under Admin. Code §§ 8-109(f) and 8-502(a) and Exec. 
Law § 297(9) (A10). 

Notably, even if the language of Admin. Code 
§ 8-109 (f) (iii) were ambiguous -- which it is not -- this Court 
should nonetheless dismiss the petition and leave the 
Commission's decision undisturbed, as it is well established 
that "the practical construction of a statute by the agency 
charged with implementing it, if not unreasonable, is entitled 
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to deference by the courts." 


Louis Harris & Assocs. v. deLeon, 


84 N.Y.2d 698, 706 (1994) (granting deference to a Commission 

determination regarding burdens of proof). As this Court has 
emphasized, "[t]he usual standard of judicial deference to 
administrative interpretation of a particular term... applies 
unless a particular construction placed upon a relevant term 
flaunts clear law, and hence is arbitrary." Acosta v. Loews 
Corp., 276 A.D.2d 214, 220 (1st Dept. 2000) (upholding the 

Commission's interpretation of the term "public interest" as it 
appears in Admin. Code § 8-113(a) (5)). 

Both of these requirements are satisfied here. First, 
the New York City Human Rights Law charges the Commission with 
its implementation. See id.; Admin. Code § 8-101. Second, the 
Commission's construction is not unreasonable, nor does it 
"flaunt clear law." To the contrary, not only is the 
Commission's construction of "with respect to the same 


grievance" 

consistent with 

the 

plain 

meaning of 

Admin. Code 

§ 8-109(f) 

(iii) , 

but it is 

also 

consistent 

with 

the standard 

that the 

Court 

of Appeals 

and 

this 

Court 

have 

consistently 


applied in election-of-remedies cases. Thus, the Supreme Court 
correctly affirmed the Commission's interpretation. 
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In his brief, petitioner recognizes that, after NYSDHR 
dismissed his complaint for lack of probable cause, the 
election-of-remedies provisions of the City and State Human 
Rights Laws barred him from filing a subsequent complaint in 
court because that subsequent complaint would have been based on 
the same "fact situation." See Appellant's Brief ("App. Br.") 
at 11-12 ("[A] person alleging discrimination... can either go to 
court or file a complaint with a human rights agency concerning 
the same fact situation, but not both.") . Petitioner 
nonetheless maintains that, because he filed his complaints with 
NYSDHR and the Commission -- two agencies as opposed to a court 
and an agency -- a different standard should apply here and his 
complaint should not have been barred. See id. 

To support his interpretation, petitioner argues that, 
where a complainant alleges that he or she was discriminated 
against based on more than one discriminatory animus, a single 
incident of discrimination nonetheless gives rise to multiple 
"grievances" under the statute in that it gives rise to multiple 
"causes of action," or multiple "injuries." Id. at 13-15. 



Petitioner, however. 

has cited 

no case 

law 

that 

supports 

his 

interpretation of 

"grievance ." 

Nor has 

he 

cited 

any case 

in 

which an individual was able 

to circumvent an 
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election-of-remedies provision by simply alleging a new legal 
theory based on the same incident or conduct. Petitioner also 
does not explain why, where a court admittedly would not have 
jurisdiction to entertain his complaint, this Court should 
nonetheless reverse the Commission'’ s determination and hold that 
the Commission must accept jurisdiction solely because the case 
concerns two agencies as opposed to a court and an agency. 

To the contrary: the structure and language of the 
election-of-remedies provisions of New York City's Human Rights 
Law indicate that this Court should not apply a different 
standard where successive complaints are filed with two agencies 
as opposed to a court and an agency. First, its provisions bar 
successive complaints regardless of whether the initial 
complaint was originally filed with a court, with NYSDHR, or 
with the Commission. Compare Admin. Code § 8-502 (a) (subsequent 
action in court barred where complainant has previously filed 
with NYSDHR or the Commission), with Admin. Code § 8-109 (f) (i) , 
(iii) (subsequent action with the Commission barred where 
complainant has previously filed with a court or NYSDHR). 
Second, Admin. Code § 8-109(f) specifically deprives the 

Commission of jurisdiction where the complainant has previously 
filed a complaint regardless of whether that prior complaint was 
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filed with a court, an agency, or NYSDHR. 


Indeed, Admin. Code 


§ 

8-109 

(f) ( 

i) , 

which 

applies 


to courts; Admin. 

Code 

§ 

8-109 (f) ( 

ii) , 

which 

applies 

to 

agencies; and Admin. 

Code 

§ 

8-109 

(f) ( 

!i!). 

which 

applies 

to 

NYSDHR all use the 

"with 

respect 

to 

the 

same grievance" 

language. Petitioner is 

thus 


incorrect that the Supreme Court should have applied a different 
standard in this case simply because he filed his successive 
complaints with two agencies. 

Furthermore, because the "same grievance" language 
appears throughout Admin. Code § 8-109(f), construing "same 
grievance" to mean "same legal theory," as petitioner advocates, 
would eviscerate the protections of the Human Rights Law's 
election-of-remedies provision. Under petitioner's 
interpretation, an individual could file a complaint with the 
Commission even after a court, an agency, or NYSDHR had 
dismissed a prior complaint based on the same incident simply by 
changing the type of alleged discriminatory animus. For 
example, a plaintiff could file a lawsuit alleging race 
discrimination in court, lose, and then re-file essentially the 
same complaint with the Commission on grounds of color 
discrimination. Such an interpretation would allow litigants a 
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"second bite at the apple" and defeat the very purpose of 
election-of-remedies provisions. 

Moreover, and in any event, petitioner fails to 
support his alternative interpretation of "same grievance." 
First, petitioner is incorrect that a single incident of alleged 
discrimination gives rise to multiple "causes of action" where a 
complainant alleges more than one discriminatory animus. Not 
only do none of the election-of-remedies cases discussed above 
support this interpretation of "cause of action, " but New York 
courts applying the analogous doctrine of res judicata have also 
ruled directly to the contrary, holding that a claim based on 
the same essential facts as a prior claim is based on the "same 
cause of action." See Reilly v. Reid, 45 N.Y.2d 24, 30 (1978) 

("[W]here the same foundation facts serve as a predicate for 
each proceeding, differences in legal theory and consequent 
remedy do not create a separate cause of action."); Jumax Assoc, 
v. 350 Cabrini Owners Corp., 110 A.D.3d 622, 623 (1st Dept. 
2013) (res judicata bars subsequent actions "on the same cause 
of action" in that it bars "all other claims arising out of the 
same transaction or series of transactions... even if based upon 
different theories or if seeking a different remedy"); Troy v. 
Goord, 300 A.D.2d 1086, 1087 (4th Dept. 2002) ("[A] new claim 
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constitutes the same cause of action as the formerly litigated 
claim if they both arise out of the transaction or occurrence or 
series of transactions or occurrences, even if the new claim is 
based upon a different legal theory...."). 

Second, petitioner's definition of "grievance" as "an 
injury or wrong" avails him nothing. Petitioner asserts that 
sex discrimination and age discrimination are two separate 
"injuries," but petitioner has provided no support for this 
interpretation of "injury." Rather, petitioner has alleged only 
one "injury": the nightclub's discriminatory request that he 
purchase bottle service. Moreover, petitioner's interpretation 
of the term, although incorrect, at most demonstrates that the 
definition of "grievance" is ambiguous -- in which case this 
Court should defer to the agency's construction. 

Petitioner lastly argues that this Court should not 
apply the election-of-remedies provision to successive 
complaints filed with multiple agencies because agencies have 
limited jurisdiction. For example, NYSDHR here indicated that 
it did not have jurisdiction over age discrimination with regard 
to public accommodations (A50). Thus, petitioner argues, he 
should have been allowed to file a complaint alleging age 
discrimination with the Commission. See App. Br. at 18-19. 
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But petitioner's argument ignores the fact that the 
Court of Appeals and this Court have applied election-of- 
remedies provisions to bar actions initiated in court where the 
complainant has previously filed a complaint with NYSDHR or the 
Commission, despite the fact that the agencies have limited 
jurisdiction. See, e.g., Emil, 49 N.Y.2d at 968; Benjamin, 57 

A.D.3d at 403-04. Indeed, this Court's holding in Jones v. 
Gilman Paper Co. is directly to the contrary. In that case, the 
plaintiff, who had filed a prior complaint with the Commission 
alleging sex discrimination, filed a second complaint with the 
Supreme Court under the State Labor Law. Jones, 166 A.D.2d at 

294. Despite the fact that the Commission does not have 

jurisdiction to entertain complaints under the Labor Law, this 

Court nonetheless found that the plaintiff was barred from 
commencing an action in court because both complaints "ar[ose] 
out of the same facts and circumstances." Id. 

If petitioner had wanted to file a complaint alleging 
sex discrimination and age discrimination, he could have done so 
by initiating an action in the Supreme Court or with the 

Commission. The fact that he now contends that he mistakenly 
filed his complaint with NYSDHR based on the wrong 
discriminatory animus does not earn him a second bite at the 
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apple: "[a]fterthoughts or after discoveries however 
understandable and morally forgivable are generally not enough 
to create a right to litigate anew." Reilly, 45 N.Y.2d at 28. 

The election-of-remedies doctrine provides grievants 
with a choice: they may file a complaint with an administrative 
agency, which is limited in its jurisdiction and affords less 
process, but which also provides a less expensive and swifter 
resolution, or they may initiate an action in court, but not 
both. As this Court stated in Magini v. Otnorp, Ltd., election- 
of-remedies provisions do not require "that a grievant have...a 
full appreciation of the finality of an election to proceed in 
the administrative forum." 180 A.D.2d 476, 477 (1st Dept. 

1992) . Even if a grievant later regrets his choice, that choice 
is nonetheless final, and attempts to relitigate his claim will 
be foreclosed. Id. Accordingly, both the Commission and the 
Supreme Court correctly determined that petitioner's attempts to 
relitigate his discrimination claim should be foreclosed. 

POINT II 

THE SUPREME COURT PROPERLY 
DISMISSED THE PETITION BECAUSE THE 
COMMISSION'S DECISION WAS NOT 
ARBITRARY OR CAPRICIOUS. 

The Supreme Court properly determined that the 

Commission's decision was rational, and that its investigation 
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was not so abbreviated or one-sided as to render it arbitrary 
and capricious. 

A. The Commission's no probable cause determination was not 
arbitrary or capricious. 

Under Admin. Code § 8-113(d), the Commission "shall 
dismiss" a complaint if it finds that there is no probable cause 
to believe that the respondent engaged in an unlawful 
discriminatory practice. In making its determination, the 
Commission considers whether "a reasonable person, looking at 
the evidence as a whole, could reach the conclusion that it is 
more likely than not that the unlawful discriminatory practice 
was committed." 47 Rules of the City of New York § 1-03. 

The Commission's probable cause determinations are 
afforded substantial deference because they are within its "area 
of expertness." See NYSDHR v. Cnty. of Onondaga Sheriff's 
Dept., 71 N.Y.2d 623, 630 (1988) . 3 Thus, they will only be 
disturbed if they are arbitrary and capricious, see De La Concha 
v. Gatling, 13 A.D.3d 74, 75 (1st Dept. 2004); Mitchell v. 
Comm'r of Human Rights, 234 A.D.2d 128 (1st Dept. 1996), or lack 


3 Cases addressing review of the Commission's decisions cite interchangeably 
to cases reviewing decisions of NYSDHR because those cases involve the same 
standard of review. See, e.g., Johnson v. Scholastic, Inc., 52 A.D.3d 375, 
375 (1st Dept. 2008) (citing New Venture Gear, Inc. v. NYSDHR, 41 A.D.3d 
1265, 1266 (4th Dept. 2007)). 
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substantial evidence, see Johnson v. Scholastic, Inc., 52 A.D.3d 


375, 375 (1st Dept. 2008). 

An agency decision is not "arbitrary and capricious" 
if there is a rational basis for its decision and that decision 
is legally permissible. See Chenango Forks Cent. Sch. Dist. v. 
Pub. Empl. Relations Bd. , 21 N.Y.3d 255, 265 (2013); Beck- 

Nichols v. Bianco, 20 N.Y.3d 540, 559 (2013) . "Substantial 

evidence 'means such relevant proof as a reasonable mind may 
accept as adequate to support a conclusion or ultimate fact.'" 
Mittl v. NYSDHR, 100 N.Y.2d 326, 331 (2003) (quoting 300 

Gramatan Ave. Assoc, v. NYSDHR, 45 N.Y.2d 176, 180 (1978)). 

Where substantial evidence supports an agency's determination, 
"that determination must be sustained, irrespective of whether a 
similar quantum of evidence is available to support other 
varying conclusions." 119-121 E. 97th St. Corp. v. N.Y.C. 
Comm'n on Human Rights, 220 A.D.2d 79, 82 (1st Dept. 1996); see 
also Berenhaus v. Ward, 70 N.Y.2d 436, 444 (1987). 

Here, the Supreme Court correctly determined that the 
Commission's finding of no probable cause was rational (A10). 
It was further supported by substantial evidence. 

First, the Supreme Court properly determined that 
NYSDHR's prior determination that Amnesia "required complainant 
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to purchase a bottle for the non-discriminatory reasons of 
limited space and the goal of furthering the image of 
respondent's establishment" supported the Commission's 
determination (A10). NYSDHR reached this conclusion after an 
investigation of petitioner's complaint, which included a visit 
to Amnesia by an investigator (A50). Further, this conclusion 
was supported by Amnesia's statement to NYSDHR -- reported in 
NYSDHR's decision and present in NYSDHR's record, which the 
Commission requested and reviewed prior to its decision, see 
Braman Aff. SI 9; Ex. 6 -- that, "when the nightclub is crowded, 
respondent employs an admissions strategy to limit the number of 
individuals... who do not have the appearance respondent desires 
to maintain the image of the nightclub" (A50) . Both NYSDHR and 
the Commission were entitled to credit this statement. 

Second, the Supreme Court properly determined that 
there existed no "credible basis in the record before the 
Commission to find age discrimination" (A10). Indeed, 
petitioner has never claimed that Amnesia or its agents took any 
particular actions or said any particular words that led him to 
believe at the time of the incident that he was the victim of 
age discrimination. Rather, petitioner believed that he was 
asked to purchase bottle service because of his gender, not his 
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age (A14), and "he did not realize" until he read NYSDHR's 
decision that Amnesia allegedly asked him to do so because of 
his age (A20). 

Thus, petitioner is quite frank that the primary 

reason he believes that he was discriminated against on the 

basis of age was the following statement in NYSDHR's decision: 

Based on observations made during the field 
visit, the vast majority of the patrons of 
the nightclub appeared to be under the age 
of 30 years.... A photo on complainant's 
website suggests that he is significantly 
older than respondent's patrons, and age 
discrimination is beyond the jurisdiction of 
the Division with regards to public 
accommodation (A50). 

Although petitioner ascribes great significance to 
this statement, characterizing it as a "finding of probable age 
discrimination" (A21), an examination of the statement itself 
reveals that it has little, if any, probative value with regard 
to petitioner's complaint. Nowhere in this statement — which, 
in any event, is dicta -- is there any indication that (a) 
Amnesia asked petitioner to purchase bottle service because of 
his age, (b) "the vast majority of the patrons in the nightclub 
appeared to be under...30" because Amnesia was engaging in age 
discrimination, (c) a greater number of older patrons were 
waiting in line for the club than were being allowed into the 
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club, or (d) that the Division investigator saw any evidence of 
Amnesia treating older individuals differently than younger 
individuals in any way. Furthermore, this statement cannot be 
characterized as a "finding of probable age discrimination" 
where NYSDHR just two paragraphs prior specifically stated that 
"[t]he record suggests... that [Amnesia] required complainant to 
purchase a bottle for...non-discriminatory reasons" (A49). 

Rather, the record indicates that young people 
frequent Amnesia at a greater rate because Amnesia, like most 
dance clubs in New York City, attracts primarily younger 
patrons. This inference not only is common sense but also is 
directly supported by the record. Indeed, in Amnesia's answer 
to petitioner's Commission complaint. Amnesia stated: "Upon 
information and belief. Amnesia, and other New York City clubs, 
are typically frequented by individuals in their 20s and 30s. 
This leads to a significant majority of Amnesia's clientele 
falling into those age ranges due to no fault, action or 
omission on the part of Amnesia." Braman Aff., Ex. 4, 1 17. 

Again, the Commission was entitled to credit this statement. 

Finally, the Commission's determination was supported 
by website comments that indicated that Amnesia did not 
discriminate on the basis of age (A44). Indeed, a reviewer who. 
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based on her photo, appeared to be in her 20s or 30s posted a 
comment within a few months of petitioner's visit to Amnesia and 
"expressed her frustration... about the difficulty in gaining 
entry into the club, stating, '...of course the only way to get 
in was if we bought bottles'" (A44). Another reviewer indicated 
that she had seen an "interesting and eclectic crowd" in 
Amnesia, including "people in their 20's, 30's, 40's" (A44 
(internal quotation marks omitted)). 

Petitioner nonetheless argues that the Commission's 
decision should be overturned as arbitrary and capricious and 
lacking in substantial evidence because these comments are 
hearsay. However, the Commission's partial reliance on hearsay 
in no way renders its decision arbitrary and capricious or 
lacking in substantial evidence. 

As an initial matter, petitioner's argument relies on 
a misapplication of the relevant standards of review. An 
administrative determination is not arbitrary and capricious or 
lacking in substantial evidence if there is a rational basis for 
that determination or if there is evidence supporting that 
determination upon the whole record. Here, even if the website 
comments are excluded from consideration, the Commission's 
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decision has a rational basis and is supported by the record as 


a whole, as set forth above. 

Further, agencies may properly rely on hearsay. 
Indeed, even the case petitioner cites states only that hearsay 
should be treated skeptically, see App. Br. at 20, and this 
Court and other New York courts have explicitly rejected 
petitioner's argument, see Bellamy v. NYSDHR, 8 A.D.3d 269, 270 

(2d Dept. 2004) ("Contrary to the petitioner's contention, the 
fact that the Division's determination rested in part on alleged 
hearsay statements does not warrant reversal."); Hirsch v. 
Corblslero, 155 A.D.2d 325 (1st Dept. 1989) ("The evidence 
against a respondent in an administrative proceeding may consist 
entirely of hearsay...."). In any event, the record indicates 
that the Commission did take note of the hearsay nature of the 
website comments, finding that they nonetheless had probative 
value (A44 n. 1 ("The Commission realizes that it could not 
interview any of [the] individuals [who wrote the website 
comments]...."). 

Thus, the Commission's determination was not arbitrary 
and capricious, nor was it lacking in substantial evidence. 


39 



B. The Commission's investigation was not so abbreviated or 
one-sided as to render its determination arbitrary and 
capricious. 

The Supreme Court also correctly found that the 
Commission's investigation was not so abbreviated or one-sided 
as to render its determination arbitrary and capricious. 

"It is within the discretion of [the Commission] to 
decide how to conduct its investigations." Stern v. N.Y.C. 
Comm'n on Human Rights, 38 A.D.3d 302, 302 (1st Dept. 2007) 

(citing Cornelius v. NYSDHR, 286 A.D.2d 329, 329-30 (2d Dept. 

2001)); see also Barnes v. Beth Israel Med. Ctr. , 977 N.Y.S.2d 

888 (1st Dept. 2014); Wu v. N.Y.C. Comm'n on Human Rights, 84 
A.D.3d 823, 824 (2d Dept. 2011), lv. denied, 18 N.Y.3d 808 

(2012) . A determination of lack of probable cause will not be 
reversed on the ground that the Commission conducted an 
insufficient investigation unless its investigation was 
"abbreviated or one-sided." Block v. Gatling, 84 A.D.3d 445, 
446 (1st Dept. 2011), lv. denied, 17 N.Y.3d 709 (2011); Pascual 

v. NYSDHR, 37 A.D.3d 215, 216 (1st Dept. 2007). 

As this Court has repeatedly found, under this 
standard, there is no particular investigatory step that the 
Commission is required to take. The Commission is not required 
to: (a) hold a hearing or fact-finding conference, see Gleason 
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v. W.C. Dean Sr. Trucking, 228 A.D.2d 678, 678 (2d Dept. 1996); 

Chirgotis v. Mobil Oil Corp., 128 A.D.2d 400, 403 (1st Dept. 

1987), (b) conduct interviews, see Barnes, 977 N.Y.S.2d at 888; 

McFarland v. NYSDHR, 241 A.D.2d 108, 112 (1st Dept. 1998); 
Chirgotis, 128 A.D.2d at 403, or (c) subpoena records, Pascual, 
37 A.D.3d at 216. Indeed, the Commission may reach a 

determination solely on the basis of written submissions. 
Chirgotis, 128 A.D.2d at 403. 

Rather, in determining whether an investigation is 
one-sided or abbreviated, the crucial question is whether the 
agency "provided [the] petitioner with a full and fair 
opportunity to present his claim." Stern, 38 A.D.3d at 302; 
Block, 84 A.D.3d at 445-46 ("[The Commission]' s investigation 
into petitioner's complaint was sufficient, and its 
determination rational, since petitioner had a full and fair 
opportunity to present her case."); Wooten v. N.Y.C. Dept, of 
Gen. Servs., 207 A.D.2d 754, 754 (1st Dept. 1994); Chirgotis, 

128 A.D.2d at 403. 

Here, the Commission conducted an appropriate, even- 
handed investigation of petitioner's claim. See Bush v. NYSDHR, 
78 A.D.3d 505, 506 (1st Dept. 2010) ("The record shows that the 

Division conducted an appropriate and fair investigation...."). 
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The Commission first conducted an 


intake interview with 


petitioner before he filed his complaint. See Braman Aff. SI 5. 
At this interview, petitioner explained his claim to a 
Commission attorney. Id. Following petitioner's filing of his 
complaint, the Commission served it on Amnesia and demanded and 
obtained an answer. See Braman Aff. SI 6; Ex. 4. The Commission 
gave petitioner the opportunity to submit a rebuttal, which he 
did, with exhibits. See Braman Aff. SI 8, Ex. 5. Also pursuant 
to its investigation, the Commission obtained and reviewed 
NYSDHR's file regarding petitioner's previous complaint, which 
included its decision, investigation report, and supporting 
materials, see Braman Aff. SI 9; Ex. 6; attempted to contact 
David "L.N.U." at Amnesia and to obtain surveillance video of 
the incident, see Braman Aff. SI 10; and reviewed relevant online 
comments posted by patrons of Amnesia in the months surrounding 
the alleged incident, see Braman Aff. SI 11; Ex. 7. Following 
the dismissal of his complaint, petitioner submitted a 22-page 
Appeal and Complaint to the Commission. Braman Aff. SI 19, Ex. 
9. Petitioner attached six exhibits, and was given the chance 
to submit additional comments in support of his appeal, which he 
declined, see Braman Aff. SI 20. 
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Accordingly, petitioner had a full and fair 
opportunity to present his case. He was able to fully present 
his contentions and to submit evidence, and to rebut the 
contentions and evidence presented by Amnesia. See Chirgotis, 
128 A.D.2d at 403 ("[W]here a claimant has a full and fair 
opportunity to present her contentions and evidence, there is no 
basis to annul the determination as arbitrary or capricious."); 
Goston v. Am. Airlines, 295 A.D.2d 932, 932-33 (4th Dept. 2002) 
(NYSDHR investigation not arbitrary and capricious where the 
Division "provided petitioner with a full opportunity to present 
evidence on his behalf and to rebut the evidence presented by 
respondent"); Wooten, 207 A.D.2d at 754. Further, he had the 
opportunity to appeal the Commission'' s decision and respond to 
its factual and legal conclusions. Under the relevant standard, 
then, the Commission's investigation was more than sufficient. 

Moreover, petitioner cannot demonstrate that the 
Commission's investigation was one-sided. For example, 
petitioner cannot detail any advantage or opportunity that 
Amnesia was afforded and that he was not. Nor can petitioner 
show that any of the investigatory steps were taken by the 
Commission to benefit solely Amnesia or petitioner. Rather, the 
Commission's investigation was neutral, and included attempts to 
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contact David "L.N.U." 


and to obtain surveillance video of the 


incident, as well as the receipt and review of NYSDHR's file. 
Thus, this Court should affirm the Supreme Court's determination 
that the Commission's investigation was not so abbreviated or 
one-sided as to render its decision arbitrary and capricious. 

POINT III 

THE SUPREME COURT PROPERLY 
DETERMINED THAT THE COMMISSION'S 
INVESTIGATION DID NOT VIOLATE DUE 
PROCESS, AS PETITIONER CANNOT SHOW 
THAT THE COMMISSION FAILED TO TAKE 
ANY REQUIRED INVESTIGATORY STEP. 

Petitioner's procedural due process claim is largely 
duplicative of his "insufficient investigation" claim. However, 
as fully set forth in Point II, supra, the Commission has broad 
discretion to determine how to conduct its investigations. 
Furthermore, both state and federal courts have held that the 
Commission's and similar procedures satisfy due process. 

New York City's Human Rights Law sets forth the 
following procedure for the Commission's acceptance and review 
of complaints. First, the grievant files a complaint with the 
Commission, and the Commission acknowledges receipt of the 
complaint. See Admin. Code § 8-109 (a) . The Commission then 
serves the complaint on the respondent, id. § 8-109 (d), and the 
respondent must answer, id. § 8-111 (a) . The Commission must 
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then "complete a thorough investigation of the allegations of 
the complaint," id. § 8-109 (g), which may include interviewing 
witnesses and/or subpoenaing documents, id. § 8-114. If, after 
investigation, the Commission determines "that probable cause 
does not exist to believe that the respondent has engaged or is 
engaging in an unlawful discriminatory practice," the Commission 
must dismiss the complaint, id. § 8-113(d), and the complainant 
may appeal the dismissal to the chairperson, id. § 8-113 (f) . If 
the Commission determines that probable cause does exist, 
however, an administrative law judge conducts a hearing and 
issues a recommendation. Id. §§ 8-119, 8-120. The complainant 
or respondent may seek judicial review of the Commission''s final 
determinations. See id. § 8-123. 

These procedures satisfy due process under both state 
and federal law. Indeed, this Court has repeatedly held that, 
where a special judicial proceeding is available to review an 
agency determination, due process is satisfied. See Velella v. 
N.Y.C. Local Conditional Release Comm'n, 13 A.D.3d 201, 202 (1st 
Dept. 2004) ("Even were we to find that any of the petitioners 
were denied an essential aspect of procedural due process, we 
would find that... each of the petitioners had an adequate post¬ 
deprivation opportunity to be heard in these article 78 
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proceedings."); C/S Window Installers, Inc. v. N.Y.C. Dept, of 
Design & Constr., 304 A.D.2d 380, 380 (1st Dept. 2003) (same). 

Here, the availability of the instant special proceeding 
therefore satisfies due process. 

Further, the federal courts have explicitly held that 
the Commission's administrative procedures satisfy due process. 
See Rosu v. City of New York , Docket No. 13-243-cv, 2014 U.S. 

App. LEXIS 2402, at *10-13 (2d Cir. Feb. 7, 2014) (holding that 

the Commission's procedures satisfy due process); Givens v. City 
of New York, 11 Civ. 2568 (PKC) (JCF) , 2012 U.S. Dist. LEXIS 

2892, at *17-18 (S.D.N.Y. Jan. 10, 2012) (holding that 
Commission's procedures constitute "extensive, regular 

procedures that provided [the plaintiff] ample opportunity to 
vigorously litigate the issues of accommodation and 

retaliation," and that are similar to NYSDHR's "panoply of 

procedures," which were approved by the Supreme Court in Kremer 
v. Chem. Constr. Corp., 456 U.S. 461, 483-85 (1982)). 

Indeed, in the recent case of Rosu v. City of New 
York, the Second Circuit affirmed a 2012 decision by the 
District Court of the Southern District rejecting both as- 
applied and facial procedural due process challenges to the 

Commission's procedures. See 2014 U.S. App. LEXIS 2402, at *1- 
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2. 


In Rosu, the plaintiff claimed that the Commission had 


violated his due process rights by insufficiently investigating 
his complaint. Id. at *6. Specifically, the Commission "failed 
to conduct[] any witness interviews or request documents from 
[the respondent]," id. at *4-5, and failed to conduct a hearing 
at which petitioner could cross-examine witnesses, id. at *6. 

The Second Circuit, however, determined that the 
Commission'’ s procedures do satisfy due process requirements as 
outlined in Mathews v. Eldridge , 424 U.S. 319, 335 (1976) . Id. 
at *7-11. Although the Commission need not hold a hearing prior 
to a determination of "no probable cause," its procedures 
nonetheless afford sufficient notice and opportunity to be heard 
in that they provide a sufficient post-deprivation remedy in the 
form of judicial review. Id. at *12-13. The Second Circuit 
also rejected the plaintiff's as-applied challenge on the ground 
that "the [Commission] did not have a duty to perform any 
activity that [it] allegedly failed to perform." Id. at *2. 
Thus, the Second Circuit affirmed the dismissal of petitioner's 
complaint on the ground that it failed to set forth a due 
process claim. 

Similarly, in the instant case, the Supreme Court 
correctly determined that petitioner failed to set forth a due 
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process claim. First, the Commission fully complied with the 
procedures set forth in New York City's Human Rights Law, 
described supra. Second, although petitioner presents a laundry 
list of investigatory steps that he believes the Commission 
should have taken, see App. Br. at 36, as the Second Circuit 
held in Rosu, the Commission here "did not have a duty to 

perform any activity that they allegedly failed to perform." 

Petitioner's only remaining contention is that his due 
process rights were violated because the official who issued the 
Commission's determination was biased against him "because of 

his ancestry (Euro-American protestant), his speech (litigates 
for men's rights), and his marital status (divorced)." App. Br. 
at 3; see also id. at 4 ("No group is more 'disfavored' today 
that evolutionary-correct Euro-Americans who have nothing good 
to say about their ex-wives."). In making this argument, 
petitioner appears to rely on (a) the fact that the ALJ 
disagreed with his arguments, see App. Br. at 9; (b) his 

assumption that the ALJ's national origin and race differ from 

his own, see , e.g., App. Br. at 15-16, 28; and (c) the statement 
in the Commission's Determination and Order After Investigation 
that petitioner's description of himself as an "anti-feminist 
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lawyer" "is consistent with his pattern of filing several gender 
discrimination suits" (A43). See App. Br. at 27. 

To state claim for bias, however, "[t]here must be a 
factual demonstration to support the allegation of bias and 
proof that the outcome flowed from it." Warder v. Board of 
Regents , 53 N.Y.2d 186, 197 (1981); see also Dunlop Devt . Corp. 

v. Spitzer, 26 A.D.3d 180, 181 (1st Dept. 2006). Here, 

petitioner can make neither showing. As an initial matter, that 
the ALJ's race may differ from petitioner's and that the ALJ 
ultimately disagreed with petitioner's legal arguments in no way 
demonstrate that the ALJ was biased against petitioner. If 
either fact were indicative of bias, many, if not most, 
administrative determinations would be open to challenge on this 
ground. Further, the fact that the ALJ's investigation revealed 
that petitioner is a repeat-litigant in the area of gender 
discrimination is merely a statement of truth and not a "factual 
demonstration" that the ALJ was prejudiced against petitioner. 
But even if it were, petitioner can allege no facts to 
demonstrate that the Commission's "outcome flowed from [bias]." 
Indeed, as demonstrated above, the ALJ took numerous steps to 
investigate petitioner's complaint, and the ALJ's determination 
was well supported by the record. See Warder, 53 N.Y.2d at 197. 
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Thus, the Supreme Court properly determined that petitioner had 


failed to state a due process claim. 

CONCLUSION 

THE DECISION AND ORDER (ONE PAPER) 
APPEALED FROM SHOULD BE AFFIRMED 
IN ALL RESPECTS, WITH COSTS. 


Respectfully submitted, 
ZACHARY W. CARTER 
Corporation Counsel of the 
City of New York 
Attorney for Respondent- 
Respondent 

By: _ 

INGRID R. GUSTAFSON 


PAMELA SEIDER DOLGOW, 
INGRID R. GUSTAFSON, 
LEONARD M. BRAMAN, 
of Counsel. 
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Preliminary Statement 


Three weeks after receiving the Appendix, the attorney for the New York 

City Commission on Human Rights (“City HR”) requested that 172 more pages of 

documents be added to the 69 page Appendix. Den Hollander, Petitioner- 

Appellant, responded with an email dated February 1, 2014: 

When added to the appendix, you will, in effect, have the record on 
appeal. Your request for what is basically the entire record on appeal 
makes a mockery of the Advisory Committee’s aim to make the 
appendix method the principal method for an appeal when it amended 
CPLR 5528 in 1963. David D. Siegel, Practice Commentaries 
C5528:1. 

You are clearly trying to make appeals against the City too costly for 
an individual taxpayer to incur; thereby, winning by default. It was 
the growing concern over the high and continually increasing cost of 
printing records on appeal and the use of it by “deep-pockets” to deter 
appellate review that led to the appendix system. 

We [the Court of Appeals] note that the appendix system 
was adopted in New York after extended study indicated 
the need to reduce the cost of printing records on appeal. 

(Second Preliminary Report of Advisory Comm, on 
Practice and Procedure [N. Y. Legis. Doc., 1958, No. 

13], pp. 344-347; Eleventh Annual Report of N. Y. 

Judicial Council, 1945, pp. 414-416.) 

In accordance with this policy, paragraph 5 of 
subdivision (a) of CPLR 5528 provides that an 
appellant’s appendix shall contain “only such parts of the 
record on appeal as are necessary to consider the 
questions involved, including those parts the appellant 
reasonably assumes will be relied upon by the 
respondent.” 



The draftsmen assumed that the main practice problem 
would be the printing of appendices that were too 
extensive rather than too attenuated. Thus, while the 
provision for sanctions in subdivision (e) of CPLR 5528 
allows the court to “withhold or impose costs” for “any 
failure to comply with subdivision (a), (b) or (c)” (see 7 
Weinstein-Kom-Miller, N. Y. Civ. Prac., par. 5528.03, p. 

55-208 [1965]), the draftsmen assumed that the power 
would be exercised “if unnecessary parts of the record 
are printed;” (Second Preliminary Report of Advisory 
Comm, on Practice and Procedure [N. Y. Legis. Doc., 

1958, No. 13], p. 354; italics supplied). This, of course, is 
the situation in which sanctions are most useful. 

The most effective guarantee against an inadequate 
appendix, of course, is an attorney’s desire to supply the 
court with all material necessary to convince it to adopt 
his client’s position. And with the tactical and practical 
risk of omission so great, the main danger to be guarded 
against, in the view of the draftsmen, is the too verbose 
rather than the too cryptic appendix. 

E. P. Reynolds, Inc., v. Nager Electric Company, Inc., 17 N.Y.2d 51, 55-56 
(1966). 

The dispute in this case centers on several clearly delineated segments 

of the record that are included in the appendix. 

City HR’s misuse of the fact section in its brief and correction of its errant 

“Facts.” 

City HR inappropriately uses its “Fact” section to repeat its legal arguments 
made in the lower court. This was one reason it requested an additional 172 pages 
be added to the Appendix—so it could cite an unnecessarily costly appendix for its 
lower court arguments and its affidavit. An affidavit that also contains legal 
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arguments and facts already included in the Appendix. City HR actually uses the 
word “argued” nine times in its “Fact” section. 

Den Hollander requests that City HR be required to include only facts in its 
“Fact” section and save its lower court arguments for its Argument section. 
Assuming City HR can pretty much do what it wants as a City agency, Den 
Hollander will not only briefly counter City HR’s misleading “facts” but certain of 
its patently wrong arguments. 

City HR states that the New York State Division of Human Rights (“State 
DHR”) conducted its field investigation at Amnesia with one person, City HR Brf. 
at 4, when actually there were two, A-50. Two sets of eyes are always better than 
one and bolster the reliability of the State’s fact-findings. One of those fact¬ 
findings, which City HR tries to dismiss as irrelevant, was the State determining it 
did not have jurisdiction because age-discrimination was most likely at work. 

State DHR’s Determination and Order After Investigation concluded there 
was no reason to believe that sex discrimination had occurred—not as City HR 
disingenuously represents that no “discrimination” occurred, City HR Brf. at 4, by 
failing to modify the word with “sex.” 

City HR falsely states that the State DHR file reviewed by its Executive 
Director of Law Enforcement, Carlos Velez (“Velez”) “included [the State’s] 
decision, investigation report, and supporting materials.” (City HR Brf. at 6, 42). 
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Den Hollander examined the file under a F.O.I.L. request, and it only included the 
decision called the Determination and Order After Investigation and a cover 
email—nothing else. 

City HR falsely recounts Velez’s Determination and Order section on 
Election of Remedies. There are three laws addressed in that section that apply to 
two distinct situations, but City HR mixes the laws to reach its false conclusion 
that N.Y.C. Admin. Code § 8-109(f)(iii) is the same as N.Y. Exec. Law § 297(9) 
and N.Y.C. Admin. Code § 8-502 that “preclude[s] [] multiple actions ‘based upon 
the same incident.” (City HR Brf. at 8, 13). City HR even faults Den Hollander 
for ignoring precedents that do not exist that the three statutes apply to the same 
situations. (City HR Brf. at 13). 

The actions precluded by N.Y. Exec. Law § 297(9) and N.Y.C. Admin. 

Code § 8-502 are when a person files a complaint with a human rights agency and 
then files a plenary complaint over the same occurrence with a court. He cannot 
do both, but must choose one or the other. This case does not involve filing a 
complaint with a human rights agency and then filing the same complaint with a 
court. The only court involvement here is this Article 78 proceeding. 

City HR claims the following statement by State DHR, made after a visit by 
trained investigators to Amnesia, somehow has zero weight while Internet blogs by 
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unknown persons are substantial evidence for inferring there was no age- 

discrimination. (City HR Brf. at 8, 9, 14). 

Based on observations made during the field visit, the vast 
majority of the patrons of the nightclub [Amnesia] appeared to 
be under the age of 30 years. Respondent [Amnesia] asserts 
that, when the nightclub is crowded, respondent employs an 
admissions strategy to limit the number of individuals, male and 
female, who do not have the appearance respondent desires to 
maintain the image of the nightclub. A photo on complainant’s 
website suggests that he is significantly older than respondent’s 
patrons, and age discrimination is beyond the jurisdiction of the 
Division with regards to public accommodation.” 

(State DHR, Determination and Order After Investigation at 2, A-50). 

City HR admits that it "gave little weight to the statement of [State DHR] 

that petitioner appeared to be 'significantly older than [Amnesiacs patrons.'" 
because that statement alone "did not demonstrate that petitioner had been 
discriminated against." (City HR Brf. at 8, 9). A probable cause determination 
does not require the same kind of proof, which is a synonym for "demonstrate," 
that an evidentiary hearing does. Further, when that phrase is viewed in light of 
the party opponent admission by Amnesia that it "employs an admissions strategy 
to limit the number of individuals . . . who do not have the appearance [Amnesia] 
desires to maintain the image of the nightclub," which is one of youth, and in light 
of the State DHR fact-finding that Amnesia required Den Hollander to purchase a 
bottle in order to advance its "goal of furthering [that] image," A-49-50, by 
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keeping him out, it is more likely than not that Den Hollander had been asked to 
purchase bottle service because of his age. 

City HR also bizarrely argues that "the ages of the patrons inside the club 
proved little regarding the ages of those waiting in line to enter the club, and 
proved little regarding the ages of those denied entry." (City HR Brf. at 9). 

So what Clintonesque tactic is City HR using here? 

Here are a couple of analogies that might make it clear. Suppose you're 
black and try to get into a club in the South, but the bouncers won't let you in. The 
following weekend, your best buddy, an Aryan white, gets into the club no 
problem and later tells you the only people inside were those eligible for 
membership in the Hitler youth. What would you think? Would it be reasonable- 
yes, especially in light of the facts that you were denied admission. City HR would 
rule your inference illogical. 

Here's another analogy. You and your buddy stumble out of the 
Copacabana at three in the morning. He's going uptown and you're heading south. 
This time, he's black, you're white. He tries to hail a cab but can't. The vacant 
cabs keep zipping by. You step out into the uptown lane, raise your hand and a cab 
immediately stops. So, why did the other cabs pass your buddy by? According to 
City HR, it was just coincidence. 
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City HR even considers as substantial evidence the ramblings of one 
unknown Internet blogger who wasn't a witness and not even at Amnesia in the 
same month that the incident in this case occurred. City HR argues the following 
statement is sufficient for a reasonable person to believe it more likely than not that 
Amnesia did not discriminate against Den Hollander because of his age: the crowd 
included "people in their 20's, 30's, 40's." (City HR Brf. at 9). Den Hollander has 
not seen 40 in over two decades and his friend even longer. So even if this blogger 
had submitted a sworn affidavit to such—it is irrelevant. 

City HR also blames Den Hollander for its failure to acquire a silent video of 
the incident because he did not file his complaint within 30 days of the incident, 
which would have prevented the alleged self-erasing of the video "every 30 days." 
(City HR Brf. at 9). The City's Human Rights law requires that any complaint be 
filed within three years of when the discrimination occurred. Alimo v. Off Track 
Betting Corp., 685 N.Y.S.2d 180 (A.D. 1 Dept. 1999). City HR, however, has 
unilaterally reduced that to 30 days or however long a nightclub's surveillance tape 
lasts. 

Further, one case, Dept, of Correction v. Whitehead, OATH Index No. 
1152/97 (October 10, 1997), made no adverse inference because complainant was 
responsible for the loss of interview tapes of witnesses, since the witnesses were 
still available. All three witnesses to the discrimination in this case were available, 
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but City HR chose to ignore one, Robert M. Ginsberg, and did not really try to find 
the doorman. 

In response to Velez's Determination and Order, Den Hollander filed an 
appeal within City HR and a complaint against Velez for illegally discriminating 
against Den Hollander. City HR ignored the complaint and never issued a 
determination concerning that complaint. So why is City HR now raising the 
allegations of that complaint in its Brief at 10? To falsely infer that in this case 
Den Hollander is motivated by bigotry toward Velez because Velez is apparently 
of Latin American descendant. 

The violators of the rights of others always accuse those others as doing 
what the violators do. City HR intentionally misrepresents that Den Hollander 
"primarily relied on the fact that Mr. Velez "[o]n information and belief... is 
Latin-American and Catholic." (City HR Brf. at 10). In addition to the facts in 
Den Hollander Brf. at 7-9, Den Hollander based his allegation of Velez's bigotry 
on Velez's own words: 

Complainant is a self-professed advocate for men's rights who 
identifies himself as an "anti-feminist lawyer" on his website, 
www.roydenhollander.com. He has filed a number of lawsuits against 
bars and clubs that have "Ladies Nights," and admits in several online 
publications that he is "bitter" from an ex-wife who used him for his 
US citizenship and money. Complainant's description of himself is 
consistent with his pattern of filing several gender discrimination 
suits. 
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These words of Velez have nothing to do with an age-discrimination 
complaint against a nightclub, so what possibly could have motivated Velez to 
include them in an administrative agency order—bigotry toward Den Hollander for 
exercising his First Amendment rights, which include the right to file lawsuits to 
fight for the rights he foolishly thought the U.S. Constitution guaranteed him, 
N.A.A.C.P. v. Button , 371 U.S. 415, 429 (1963), to believe as he chooses, and to 
communicate those beliefs. This type of discrimination, as evinced in an official 
government document, is the same tactic so commonly used throughout history by 
small minded conformists and totalitarians: justify violating human rights because 
the individual does not believe, speak, and act as "right minded" people do, or in 
this case "left minded," and therefore he belongs to a disfavored group. City HR in 
this Court uses the same tactic by alleging Den Hollander is bigoted toward Latin 
Americans. (City HR Brf. at 10, 48-49). 

City HR continues its dissembling by omitting that City HR's final decision 
was largely based on an Internet article, Internet blogs and its failure to contact 
Robert M. Ginsberg, an eyewitness to the incident. 

City HR, in recounting the Verified Petition's allegations against it, also 
failed to address that it relied on misrepresentations in finding no probable cause. 
Those misrepresentations are at A-20-A-24. 
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City HR argued that "[Amnesia] required complainant to purchase a bottle 
for the nondiscriminatory reasons of limited space and the goal of furthering the 
image of respondent's establishment." (City HR Brf. at 13, emphasis added). The 
problem with this argument is that the club had opened at 11 PM, and at 11:05 PM 
Den Hollander and his friend were required to purchase a bottle for entry. That 
early in the evening the club had plenty of vacant space. (See Kelly R. Paris 
France blog, A-64). 

City HR falsely claims that "online comments reviewed by the Commission 
indicated that Amnesia had asked individuals in their 20's and 30's to purchase 
bottles as well, supporting its finding of 'no probable cause.'" (City HR Brf. at 14). 
Den Hollander's Brf. at 28-31 shows that this City HR statement is blatantly false. 

City HR continues to include its lower court arguments in its “Fact” section 
by arguing its investigation was not abbreviated or one sided. (City HR Brf. at 15). 
Den Hollander’s counter-arguments on this point are in his Brf. at 19-35. 

City HR lastly recounts its last lower court argument in its “Fact” section by 
arguing that City HR had followed its procedures in investigating Den Hollander’s 
complaint. (City HR Brf. at 15). Den Hollander’s Brf. at 35-38 refutes that 
argument. 
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Most of this eight page section would not have been necessary if City HR 
had not tried to gain an unfair advantage by including its lower court arguments in 
its “Fact” section. 

Arguments 

There are only two interesting issues in this case: 

1. The definition of the word “grievance” in N.Y.C. Admin. Code § 8- 

109(f)(iii), whether it means a wrong, a cause of action or it means the fact 
situation, incident, occurrence that causes the wrong and gives rise to a 
cause of action; and 

2. Whether a nightclub can charge an exorbitant amount of money for a bottle 
of alcohol in order to keep out those who do not fit the image it is trying to 
promote to the public. 

1. The term “grievance” under New York City law—not New York State 
law—means “cause of action.” 

The key to the election of remedies issue in this case, which may make it to 
the Court of Appeals, is whether “grievance” in N.Y.C. Admin. Code § 8- 
109(f)(iii) means a wrong, a cause of action or it means the fact-situation, incident, 
occurrence that causes the wrong and gives rise to a cause of action or causes of 
action. 

N.Y.C. Admin. Code § 8-109(f)(iii) prohibits a plaintiff from starting a 
proceeding with State DHR, which makes a decision, and then starting a 
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proceeding with City HR “with respect to the same grievance [which] is the 
subject” of the State DHR proceeding. (Emphasis added). 

City HR argues “grievance” means the fact-situation that gives rise to a 
cause of action or causes of action, but for authority, it relies on New York State 
law and a City Administrative Code provision, which does not even use the term 
“grievance.” Further, both of these State and City rules apply to a different 
situation than the one before this Court. 

The problem with City HR’s reliance on N.Y. Exec. Law § 297(9) and 
N.Y.C. Admin. § 8-502(a) and the plethora of cases that City HR cites for its 
position is that they all deal with the rule for the situation where “a person who 
files a complaint with either the [State] DHR or the New York City Commission 
on Human Rights . . . thereby waives his or her right to sue in court.” Higgins v. 
NYP Holdings, Inc ., 836 F. Supp. 2d 182, 187 (S.D.N.Y. 201 l)(emphasis added). 
Both of these statutes “require dismissal of a suit in court if the complainant lodges 
a complaint with either the [State] DHR or [City HR].” Id. 

By going to a State of City human rights agency first, the plaintiff waives his 
right to start a plenary action in court concerning the same fact-situation. He 
waives his right to go to court for all the wrongs he may have suffered from that 
fact-situation. The rule makes sense, since judicial resources are stretched to the 
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limit and the purpose of human rights agencies are to provide citizens who are 
discriminated against a low cost alternative to going to court to enforce their rights. 

Despite City HR’s repeated statement that “it is well established” that these 
two statutes are “analogous” to N.Y.C. Admin. Code § 8-109(f)(iii)—they are not. 
N.Y.C. Admin. Code § 8-109(f)(iii) applies to a completely different situation, and, 
given the common legal meaning for “grievance,” does not result in a person 
waiving all his causes of action stemming from an incident. N.Y.C. Admin. Code 
§ 8-109(f)(iii) prevents a person from filing the same cause of action first with the 
State DHR and then the City HR. It logically deals with going from a State agency 
to a City agency on a cause of action that either of the two agencies on their own 
could resolve. 

The same concern for judicial resources are not present in this situation, and 
despite City HR’s somewhat confusing policy arguments, the key concern is that 
citizens have a low cost means to protect their rights by using government agencies 
established for that purpose. Legislators were not blind to the difference in the 
jurisdictional reach of State DHR and City HR. (Den Hollander’s Brf. At 17-19). 
They knew that a citizen might file with an agency that did not have the power to 
deal with a particular type of discrimination, so rather than preventing him from 
going to an agency that did have the power, they used the term “grievance” to 
mean a cause of action—not the fact situation. Of course, they were also mindful 
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of not wasting an agency’s resources on a type of discrimination that was already 
resolved by another agency. Use of the term “grievance” as a cause of action 
provides the best of both worlds—protection of rights and conservation of the 
taxpayers’ money. 

In this case, Den Hollander started at State DHR, which concluded it did not 
have jurisdiction over age-discrimination, so Den Hollander proceeded to another 
agency that did have jurisdiction—City HR. No courts were involved, so N. Y.C. 
Admin. Code § 8-109(f)(iii) applied—notN.Y. Exec. Law § 297(9) or N.Y.C. 
Admin. § 8-502(a). 

Throughout its Brief, City HR failed to cite any cases in which a person filed 
a complaint with an agency that decided it did not have jurisdiction over the 
pertinent cause of action, and that person was then barred from filing with another 
agency that did have jurisdiction over the cause of action. City HR also failed to 
show that the N.Y.C. Council adopted City HR’s alleged meaning for the term 
“grievance” as opposed to Black’s Law Dictionary. 

City HR did try to rely on res judica ta and “splitting” for support in its 
mixing of the proverbial apples and oranges. Apples being where a person goes 
from an agency to a court—both of which would initially have jurisdiction, and 
oranges where a person goes from one agency lacking in jurisdiction to another 
agency that has jurisdiction. 
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The res judicata argument was dealt with in Den Hollander’s Brf. at 12-13, 
but City HR still believes it is analogous to the situation here. (City HR Brf. at 
29). Res judicata forecloses matters that might have been litigated. Schuylkill 
Fuel Corp. v. B & C Nieberg Realty Corp., 250 N.Y. 304 (1929). As State DHR 
made clear, Den Hollander could not litigate age-discrimination because the State 
does not have jurisdiction over age-discrimination. (A-50). So age discrimination 
was not a matter that might have been litigated before State DHR. 

The splitting doctrine deals with instances in which a plaintiff with a single 
money claim omits part of what is due him when he sues. Siegel, New York 
Practice , p. 774, 5 th ed. The omitted part is waived. Id. Even the case cited by 
City HR deals with a single monetary claim. Once again, that is not the situation 
here. 

After arguing that the black letter law of N.Y. Exec. Law § 297(9), N.Y.C. 
Admin. § 8-502(a), and N.Y.C. Admin. Code § 8-109(f)(iii) are identical, City HR 
argues that even if they are not, City HR’s mixing of apples and oranges should be 
upheld out of deference to it; that is, the term “grievance” in N.Y.C. Admin. Code 
§ 8-109(f)(iii) really means “incident” or “occurrence.” What that argument boils 
down to is that government is presumed right no matter the harm it causes. Some 
would disagree: “the forefathers did not trust any government to separate the true 
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from the false for us.” Thomas v. Collins , 323 U.S. 516, 545 (1945)(Jackson, J. 
concurring). 

City HR faulted Den Hollander for not producing case law that defines 
“grievance” as used in N.Y.C. Admin. Code § 8-109(f)(iii), but neither does City 
HR cite to a case defining “grievance” under City law, whether it concerns § 8- 
109(f)(i), (ii) or (iii). City HR uses inapposite cases concerning N.Y. Exec. Law § 
297(9) and N.Y.C. Admin. § 8-502(a), which does not even include the word 
“grievance.” Den Hollander at least relies on a dictionary of legal terms, Black’s, 
something that the U.S. Supreme Court does at times in defining a basic concept. 

It is important to keep in mind what this case is about and not the specious 
example City HR uses in claiming Den Hollander wants a “second bite at the 
apple.” (City HR Brf. at 28-29). Den Hollander never got one bite at the apple 
because State DHR’s fact-finding showed it did not have jurisdiction and City HR 
dismissed. City HR’s example in its Brief is not on point because color and race 
are within the jurisdiction of the courts, State DHR and City HR. If a person went 
to any of these bodies, he could allege discrimination under both, and the body 
would have jurisdiction. If he failed to initially allege one, he could amend, and if 
he did not, then he sat on his rights, which has nothing to do with election-of- 
remedies. 
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City HR tries to argue that an agency’s lack of jurisdiction does not matter. 
(City HR Brf. at 31). It does to the person who is discriminated against. Besides 
its lack of concern for human rights, the cases City HR relies on for this argument 
are those barring a person going from an agency to the courts under N.Y. Exec. 
Law § 297(9) and N. Y.C. Admin. § 8-502(a). As stated previously, that is not the 
situation here. For argument’s sake, let’s assume a person files a complaint with 
State DHR for partnership status discrimination, and State DHR dismisses because 
such is outside its jurisdiction. This person goes to the Supreme Court, but it 
dismisses under N.Y. Exec. Law § 297(9) and N.Y.C. Admin. § 8-502(a). So 
what’s the aggrieved person to do? Under Den Hollander’s argument, he goes to 
City HR. Under City HR’s argument, the bigots win. 

Sometimes, or perhaps often times, lawyers in their zeal concoct strange 
rules. City HR alleges that an injury cannot be caused by more than one cause of 
action. (City HR Brf. at 30). Relying on City HR’s own example, City HR Brf. 
28-29, if a person has to sit in the back of the bus because of his color and race, he 
has one injury, sitting in the back, but he has two causes of action: discrimination 
against his color and discrimination against his race. 
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2. It is invidiously discriminatory to allow nightclubs to discriminate based on 
a person’s physical appearance in order to further the image a nightclub 
promotes. 

City HR places much weight on State DHR stating “The record suggests, 
however, that respondent [Amnesia] required complainant to purchase a bottle for 
the non-discriminatory reasons of limited space and the goal of furthering the 
image of respondent’s establishment.” (A-49-50). City HR, however, fails to note 
that the source of that part of the record came from Amnesia, “Respondent asserts 
that, when the nightclub is crowded, respondent employs an admissions strategy to 
limit the number of individuals, male and female, who do not have the appearance 
respondent desires to maintain the image of the nightclub.” (A-50, emphasis 
added). 

Admitting that it uses the $350 bottle requirement to further its image, which 
State DHR inferred to be one of youth, is a party opponent admission, so it is most 
likely true. Amnesia, however, added the caveat that it only discriminated in favor 
of patrons who met its youthful image when the club was crowded. Perhaps, but 
even if true, which the evidence indicates it is not for this case, that still amounts to 
discrimination. 

Amnesia’s image is necessarily based on a person’s appearance—as it 
admits. (A-50). Its doorman has no other information, other than an identification 
card, to go on for concluding whether a person meets Amnesia’s image. Amnesia 
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couldn’t pursue an image of only Christians because there is no way of 

distinguishing a Christian from the followers of some other religion by just looking 

at the person and checking their identification, at least in America. 

So when Amnesia starts limiting the number of people to enter the club in 

order not to exceed its occupancy limit, it necessarily starts discriminating—based 

on appearance—against those who do not fit its image. Since its image is one of 

youth, it erects a barrier to deter the un-young from entering—$ 350 for a bottle of 

watered down, brandless alcohol. If its image was not one of youth, then it could 

be discriminating on the basis of color, sex, or perhaps national origin. Regardless 

of which basis Amnesia or any nightclub was discriminating on in order to 

preserve its image of appearance when crowded, it still violates N.Y.C. Admin. 

Code Title 8. Both the lower court and City HR approved of such discrimination. 

While placing great emphasis and approval on State DHR’s “conclusion” 

that Amnesia’s actions are to maintain its image, City HR incongruously dismisses 

the following finding by State DHR: 

Based on observations made during the field visit, the vast majority of 
the patrons of the nightclub appeared to be under the age of 30 years. 
Respondent asserts that, when the nightclub is crowded, respondent 
employs an admissions strategy to limit the number of individuals, 
male and female, who do not have the appearance respondent desires 
to maintain the image of the nightclub. A photo on complainant’s 
website suggests that he is significantly older than respondent’s 
patrons, and age discrimination is beyond the jurisdiction of the 
Division with regards to public accommodation. 
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In order to call this quote dictum , City HR had to delete the following 
sentence from it: 

“Respondent asserts that, when the nightclub is crowded, respondent 
employs an admissions strategy to limit the number of individuals, 
male and female, who do not have the appearance respondent desires 
to maintain the image of the nightclub. 

City HR could not logically rely on the heart of that paragraph, the above sentence, 
and then argue that the paragraph itself had no probative value without engaging in 
a little slid-of-hand by deleting that sentence. (City HR Brf. at 36). 

Even ignoring City HR’s slid-of-hand, the entire paragraph was the result of 
required State DHR procedures. “In the course of receiving a complaint, the 
S[tate] DHR Regional Office will serve respondents, make sure the S[tate] DHR 
has jurisdiction, and if so, begin investigation.” Rosu v. City of New York, Docket 
No. 13-243-cv, 2014 U.S. App. LEXIS 2402, at *9 (2d Cir. Feb. 7, 2014). 
Conducting a fact-finding visit to “make sure the S[tate] DHR has jurisdiction” is 
not dicta. 

Another trick City HR uses to disguise Amnesia’s admitted discrimination is 
the quote-out-of-context. The quote is “[t]he record suggests . . . that [Amnesia] 
required complainant to purchase a bottle for . . . non-discriminatory reasons.” 
(City HR Brf. at 37). What City HR left out was the following sentence that made 
clear the “non-discriminatory reasons” referred to sex-discrimination. “There is a 
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lack of evidence that respondent’s treatment of complainant was based on his sex.” 
(A-50). 

City HR continues to justify Amnesia discriminating against those whose 
“appearances” do not fit its image by arguing “that young people frequent Amnesia 
at a greater rate because Amnesia, like most dance clubs in New York City, attracts 
primarily younger patrons. This inference ... is common sense . . . .” That’s the 
same type of excuse as claiming the members of a country club are all white 
because it is mainly white people who play golf and tennis. 

In order to permit Amnesia to discriminate in accordance with its image, 

City HR argues that it can do or not do whatever it wants in its investigations, and 
what it did in this case was consistent with other cases. The cases cited by City 
HR, however, do not hold that City HR has unfettered discretion in how it 
determines probable cause, and make clear by comparison that City HR conducted 
a slip-shod investigation in this case. (City HR Brf. at 40-41). 

Chirgotis v. Mobile Oil Corp., 128 A.D.2d 400, 403 (1st Dep’t 1987), found 
that in light of a 56 page statement by defendant with affidavits and relevant 
documents that a hearing or conference was not required. Amnesia only submitted 
a three page answer by a person lacking first hand knowledge. Pascual v. N. Y.S. 
Div. Human Rights , 37 A.D.3d 215, 216 (1st Dep’t 2007), found that subpoenaing 
documents was unnecessary because petitioner had a two hour fact-finding 
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conference to present and rebut information. Here, City HR did not provide a fact¬ 
finding conference. Block v. Gatling , 26 Misc. 3d 1228(A), 2010 N.Y. Misc. 
LEXIS 352 (Sup. Ct. N.Y. Cty., Feb. 18, 2010), aff’d, 84 A.D.3d 445 (1st Dep’t 
2011), found that the people not interviewed were not relevant to plaintiffs 
allegations of age discrimination and disability discrimination, which were actually 
disproved by plaintiffs own admissions, a collective bargaining agreement, and 
defendant’s position statement. Amnesia never provided a position statement 
although it was invited to, and while City HR tried to contact a witness for 
Amnesia, it failed to even try to contact Petitioner’s eyewitnesses to the 
discrimination—attorney Robert M. Ginsberg, which amounted to denying 
Petitioner a “full and fair opportunity” to present his claims, as required by Matter 
of Barnes v Beth Israel Med. Ctr., 977 N.Y.S.2d 888 (1st Dep’t 2014); Stern v. 
N.Y.C. Comm ’n Human Rights, 38 A.D.3d 302, 302 (1st Dep’t 2007); Gleason v. 
W.C. Dean Sr. Trucking, 228 A.D.2d 678, 678 (2d Dept. 1996). McFarland v. 
NYSDHR, 241 A.D.2d 108, 111 (1st Dept. 1998), included a fact-finding 
conference in which witnesses were presented and numerous documents submitted. 
Such did not occur here. 

A case not cited by City HR makes clear that its investigation in this matter 
was insufficient. In Givens v. Gatling, 2011 N.Y. Misc. Lexis 3551 (Sup. Ct. N.Y. 
Cty. July 11, 2011), City HR “did not interview witnesses, because petitioner 
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failed to provide the Commission with this information during the investigation.” 
Givens at *8. Here, City HR simply ignored a key witness, Robert M. Ginsberg, 
even though it knew about him and how to contact him. 

Allowing Amnesia to discriminate based on its promoted image also 
required City HR to violate procedural due process by failing to conduct a full 
investigation. (Den Hollander’s Brf. at 35-38). In Rosu v. City of New York , 
Docket No. 13-243-cv, 2014 U.S. App. LEXIS 2402, at *11 (2d Cir. Feb. 7, 2014), 
the Court of Appeals held that “[bjefore [a] determination of no probable cause 
may be reached, the Commission’s statute requires a full investigation. N.Y.C. 
Admin. Code § 8-109(g).” 

City HR argues a “full investigation” does not matter because the 
availability of review within City HR and an Article 78 proceeding excuses any 
violation of City HR in providing a “full investigation.” City HR cites for support 
of this proposition to C/S Window Installers, Inc. v. N. Y. C. Dept, of Design & 
Constr., 304 A.D.2d 380, 380 (1st Dept. 2003). But C/S Window Installers does 
not involve the investigation procedures of a City agency but rather contractual 
rights. “It is this contractual right, rather than any agency or statutory 
promulgation, that permitted [the N.Y.C. Dept, of Design & Constr] to disapprove 
the petitioner.” C/S Window Installers, Inc. v. N.Y.C. Dept, of Design & Constr ., 
N.Y. Sup. Ct., Commercial Part 49, No. 12421/01. 
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Conclusion 


“The validity and moral authority of a conclusion largely depend on the 

mode by which it was reached.” Joint Anti-Fascist Refugee Committee v. 

McGrath , 341 U.S. 123, 171 (Frankfurter J., concurring)(1951). The mode used by 

City HR to find no probable cause of age-discrimination in this case was a travesty. 

Den Hollander requests the lower court decision be reversed. 

Dated: New York, N.Y. 

March 3, 2013 /S/ 

By: Roy Den Hollander, Esq. 
Pro se plaintiff-appellant 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687-0652 
royl7den@gmail.com 

Printing Specification Statement 

This computer-generated reply brief was prepared using Microsoft Word 
with the proportionally spaced typeface “Times New Roman” in point size 14 and 
doubled spaced. 

The total number of words in the brief, inclusive of point headings and 

footnotes and exclusive of pages containing the table of contents, table of 

authorities, proof of service, or authorized addendum is 5,919. 

Dated: March 3,2014 /S/ 

New York, N.Y. _ 
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By: Roy Den Hollander, Esq. 



Pro se plaintiff-appellant 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687-0652 
royl7den@gmail.com 
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Pre-Argument Statement dated August 13, 2013 [A1-A4] 

SUPREME COURT OF THE STATE OF 

NEW YORK COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 100299/2013 

ROY DEN HOLLANDER, PRE-ARGUMENT 

STATEMENT 

Petitioner-Appellant, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 

HUMAN RIGHTS, 

Respondent-Respondent. 

-X 

1. The title of the action is Hollander v. NYC Commission on Human 
Rights. 

2. There has been no change in the title of the action. 

3. The petitioner-appellant is Roy Den Hollander, an attorney representing 
himself, 545 East 14 th Street, 10D, New York, N.Y. 10009, (917) 687- 
0652, rdhhh@yahoo.com. 

4. Respondent-respondent is represented by Leonard M. Braman, Senior 
Counsel, Affirmative Litigation Division, New York City Law 
Department, 100 Church Street, New York, NY 10007, (212) 356-2294. 

5. Court and County from which appeal is taken: Supreme Court, New York 
County. 

6. This appeal is from an order and judgment entered on August 6, 2013. 
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7. There is no related action or proceeding now pending in any court of this 
or any other jurisdiction except for (1) a Motion to Supplement the 
Petition in the Supreme Court that was filed on the very same day that the 
Order and Judgment was issued. The petitioner did not learn of the Order 
and Judgment until the following day when he received notice through 
the e-track system. That Supplement raised deprivations of the 
petitioner’s federally protected rights under the Fourteenth Amendment 
to the U.S. Constitution and (2) a Motion to Reargue the Petition in the 
Supreme Court that would include consideration of the alleged 
deprivations of the petitioner’s Fourteenth Amendment rights. 

8. This is a special proceeding that alleges the Commission on Human 
Rights and its Executive Director of Law Enforcement, Carlos Velez, 
intentionally discriminated against the petitioner because of his ancestry 
(Euro-American protestant), his speech (litigates for men’s rights), his 
marital status (divorced) when Velez and the Commission dismissed an 
age discrimination complaint filed by the petitioner against a public 
accommodation nightclub. The Commission’s Final Order and 
Determination was not based on substantial evidence, relied on 
misrepresentations, resulted from an abbreviated and one sided 
investigation, and Velez failed to follow the Commission’s procedures in 
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investigating the age-discrimination complaint. The petitioner seeks (1) 
reversal of the Commission’s Final Order; (2) that the Commission 
implement anti-discrimination policies to avoid unlawful discriminatory 
acts by its employees against Euro-Americans of protestant origin, 
divorced husbands, and any man who chooses to petition the government 
for a redress of grievances; (3) that Carlos Velez undergo sensitivity 
training to the federally protected rights of those who belong to groups 
that he does not identify with; (4) nominal damages from New York City 
plus compensatory damages in the amount of the disbursements for 
bringing this action; and (5) incidental punitive damages from Velez in 
his personal capacity for the amount of $3,000. 

9. The Supreme Court denied reversal of the Commission’s Final Order, 
granted the Commission’s motion to dismiss, and as of the filing of this 
Pre-Argument Statement, has not addressed the discrimination claims 
against the Commission and Carlos Velez. 

10. The ground for seeking annulment or modification of the Supreme 
Court’s decision are (1) age-discrimination by a public accommodation 
nightclub is not legally justified in order to further the club’s image by 
populating the finite space within the club with only people who fit that 
image; (2) substantial evidence does not include Internet blogs by 
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unknown persons concerning irrelevant events; (3) an investigation is 
inadequate when it fails to use reasonable efforts to interview two of the 
three persons who were eyewitnesses, wrongly blames the petitioner for 
the absence of a video tape that lacked probative value because it had no 
audio, and misrepresents findings by the State Human Rights Division’s 
investigation; (4) New York’s election of remedies law does not bar the 
bringing of a different claim in a different agency stemming out of the 
same fact situation; (5) violation of procedural due process occurs when 
an agency fails to follow its procedures; and (6) the allegations of 
discrimination based on ancestry, speech, and marital status need to be 
decided. 

11. There is no additional appeal in this action. 


Dated: New York, N.Y. 

August 12, 2013 


/S/ 


By: Roy Den Hollander 
Pro se plaintiff-appellant 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Notice of Appeal filed August 16, 2013 [A5-A6] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 


ROY DEN HOLLANDER, 


-against- 


Petitioner, 


NOTICE OF APPEAL 

„ NEW YORK 
COUNTY CLERK'S OFFICE 


THE CITY OF NEW YORK COMMISSION ON 


AUG 1 g 2013 

HUMAN RIGHTS, 

Respondent. 

--X , 

NOT COMPARED 
WITH COPY FILE 

L. 


PLEASE TAKE NOTICE, that the petitioner, Roy Den Hollander, appeals 


to the Appellate Division of the New York Supreme Court in and for the First 


Department, from an Order and Judgment in the above-entitled proceeding in favor 


of the defendant, City of New York Commission on Human Rights, against the 
above-named petitioner, entered in the office of the Clerk of the County of New 


York on the 6th day of August, 2013. This appeal is taken from each and every 


part as well as the whole of the Order and Judgment. 


Dated: New York, N.Y. 

Au gust 12, 2013 

* -flEW YORK 1 

COUNTY CLERK’S OFFICE 

m i * ^ 

NOT COMPARED 
WITH COPY FILE 


To: Normat^Goodman 

Clerk of the County of New York 
60 Centre Street, Rm. 161 



By: Roy Den Hollander 
Pro se petitioner 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 


1 











A6 


Nc. ark, N.Y. 10007 
I 1 :':... v. Steinberg, Fsq. 

Ate:. ey for respondent City of New York 

I-; . .v. M. Brain an 
SeC .'Counsel 

a:':, -.native Litigation Division 
N-.'. fork City Law Department 
!•. . .mrch Street 

Ne«. ;\>rk. NY 10007 
(2.1. 356-2294 
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Order and Judgment entered August 6, 2013 [A7-A12] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


NOTICE OF ENTRY 

Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 



-x c/> 

c 

PLEASE TAKE NOTICE that the attached is a true copy of an Order in the 
above-captioned action dated July 30, 2013 and duly entered in the office of the Clerk, New 
York State Supreme Court, County of New York, on August 6, 2013. 








-o 


Dated: New York, New York 

August 6, 2013 

MICHAEL A. CARDOZO 
Corporation Counsel of the 
City of New York 

Attorneys for Respondent New York City 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212)356-2294 



Leonard M. Braman 
Assistant Corporation Counsel 


To: Roy Den Hollander, Esq. 

Petitioner Pro Se 
545 East 14th Street, 10D 
New York, New York 10009 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 33 


■X 


In the Matter of the Application of Roy Den Hollander, 


Index No.: 100299/13 


Petitioner, 


UNFILED JlJnrcMFMT 


Order and Judgment 



Respondent. 


-X 


HON. ALEXANDER W. HUNTER, JR. 

Two separate applications, an Article 78 petition and a motion to dismiss, were filed in 
this matter under motion sequences #1 and #2. Both applications will be decided herein. 

Petitioner’s application for an order pursuant to CPLR Article 78, reversing the Final 
Determination and Order, dated January 11,2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

On or about January 10, 2010, petitioner filed a verified complaint with the New York 
State Division of Human Rights (the “Division") charging Amnesia J.V. LLC (“Amnesia”), a 
night club, with an unlawful discriminatory practice relating to public accommodations because 
of sex in violation of Article 15, Executive Law (the “Human Rights Law”). Petitioner alleged 
that on January 9, 2010, petitioner and a male friend stood on a line in front of Amnesia but was 
refused admittance by doorman David Last Name Unknown (“L.N.U.”), unless petitioner and his 
friend agreed to purchase a $350 bottle of alcohol. Petitioner and his friend declined, stepped out 
of the line, and subsequently observed women entering the night club without having to purchase 
a $350 bottle of alcohol. 

On September 16, 2010, the Division issued a Determination and Order After 
Investigation, dismissing petitioner’s complaint and ordering the file closed for lack of probable 
cause. The Division investigated petitioner’s complaint and noted in dicta that petitioner “is 
significantly older than [Amnesia’s) patrons, and age discrimination is beyond the jurisdiction of 
the Division with regards to public accommodation." 

On October 22, 2010, petitioner filed a verified complaint with respondent the City of 
New York Commission on Human Rights (the “Commission”) charging that Amnesia 
discriminated against him based upon his age. On July 27, 2012, respondent issued a 
Determination and Order After Investigation, dismissing petitioner’s complaint concluding that 
(1) respondent was statutorily barred from considering petitioner’s discrimination claim because 
he had previously filed a discrimination complaint with the Division based on the same incident 
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and (2) probable cause did not exist to infer that Amnesia had engaged in age discrimination (the 
“July 27, 2012 Administrative Closure”). 

On August 17, 2012, petitioner appealed the July 27, 2012 Administrative Closure 
whereby petitioner raised various legal and factual objections. On January 11,2013, respondent 
issued a Final Determination and Order After Review upholding its July 27, 2012 Administrative 
Closure (the “January 11, 2013 Final Determination”). 

On February 8, 2013, petitioner commenced the instant special proceeding, seeking an 
order reversing the January 11, 2013 Final Determination of respondent, and finding that 
petitioner was unlawfully discriminated against because of his age by Amnesia and David 
L.N.U. Petitioner avers that (1) respondent’s finding of no probable cause was not based on the 
evidence as a whole or substantial evidence; (2) respondent’s July 27,2013 Administrative 
Closure relied on misrepresentations in finding no probable cause; and (3) respondent conducted 
an abbreviated and one-sided investigation. On March 1, 2013, petitioner filed a verified 
supplement to his petition to add a Fourteenth Amendment procedural due process claim against 
respondent. 

In opposition, respondent moves to dismiss, as petitioner’s claims are barred under New 
York City Administrative Code (“Admin. Code”) §8-109(f)(iii) and Executive Law (“Exec. 
Law”) §297(9). Respondent avers that petitioner is prohibited from bringing successive 
discrimination complaints based upon the same incident. 

A court may not disturb an administrative decision unless the agency’s action was 
arbitrary and capricious, was in violation of lawful procedures, or was made in excess of its 
jurisdiction. See CPLR 7803(3); Pell v. Board of Education of Union Free School District 
No. 1 of the Towns of Scarsdale and Mamaroneck, Westchester County, 34 N.Y.2d 222 
(1974). The Commission’s no probable cause determinations will not be overturned unless they 
are arbitrary or capricious, or lack a rational basis. See Matter of Soo Ching Wu v. New York 
City Comma, on Human Rights, 84 A.D.3d 823 (2nd Dept. 2011). 

New York City’s Human Rights Law (the “City Human Rights Law”) contains an 
election of remedies provision that requires a petitioner to choose between an administrative 
remedy and a judicial one. “[A]ny person claiming to be aggrieved by an unlawful 
discriminatory practice... shall have a cause of action in any court of competent 
jurisdiction.. .unless such person has filed a complaint with the city commission on human rights 
or with the state division of human rights....” Admin. Code §8-502(a). Moreover, the City 
Human Rights Law does not have jurisdiction to entertain a complaint if there was a previous 
dismissal by either a court of competent jurisdiction or the Division “with respect to the same 
grievance which is the subject of the complaint.” Admin. Code. §8-109(1). 

Similarly, the Human Rights Law provides for an election of remedies. See Exec. Law 
§297(9). Exceptions to the election of remedies bar applies when the complaint was dismissed 
on the grounds of (1) administrative convenience; (2) untimeliness; or (3) annulment of the 
election of remedies. Id. 


2 









A10 


Controlling case law construes the doctrine of election of remedies to preclude 
subsequent complaints based on the same alleged incident, same underlying course of conduct, 
or same operative events. See Emil v. Dewey . 49 N.Y.2d 968 (1980); Beniamin v. New York 
City Dept, of Health. 57 A.D.3d 403 fist Dept 2008V. Higgins v. NYP Holdings, Inc.. 836 F. 
Supp. 2d 182 (S.D.N.Y. 2011). “The facts need not be perfectly identical, and merely adding 
some additional facts and/or re-labeling the claim will not prevent the application of the doctrine 
of election of remedies.” Beniamin v. New York City Dept, of Health . 17 Misc. 3d 1122(A) 
(NY Sup Ct 2007), citing Bhagalia v. State of New York. 228 A.D.2d 882 (3rd Dept. 1996). 
Petitioner’s age discrimination claim "constitutes the same cause of action as the formerly 
litigated [gender] claim," as it arose out of the same transaction or occurrence from January 9, 
2010. Trov v. Goord, 300 A.D.2d 1086,1087 (4th Dept. 2002); see also Smith v. Russell 
Sage Coil.. 54 N.Y.2d 185,192-194 (1981); Tsabbar v. Delena. 300 A.D.2d 196,197 (1st 
Dept 2002). Accordingly, petitioner’s application for an order reversing the Commission’s 
January 11, 2013 Final Determination is denied pursuant to Admin. Code §§8-502(a); 8- 
109(f)(iii); and Exec. Law §297(9). 

No further review is warranted in this matter, however were this court to review the 
January 11,2013 Final Determination, this court would find that the above mentioned 
determination was rationally based. Contrary to petitioner’s contention, Amnesia’s decision for 
requiring $350 bottle service was based upon a nondiscriminatory, legitimate reason of “limited 
space and the goal of furthering the image of [Amnesia’s] establishment,” as determined by the 
Division. This finding, and the lack of any credible basis in the record before the Commission to 
find age discrimination, provides a rational basis for this court to affirm the Commission’s 
January 11,2013 Final Determination. 

There is no merit to petitioner’s contention that the Commission failed to conduct an 
adequate inquiry into his complaint, as the Commission has “broad discretion in determining the 
method to be employed in investigating a claim.” Wu v. N.Y.C. Commn. on Human Rights. 

84 A.D.3d 823, 824 (2nd Dept 2011), quoting Matter of Levin v. N.Y.C. Commn. on Human 
Rights. 12 A.D.3d 328, 329 (1st Dept. 2004); see also Stern v. N.Y.C. Commn. on Human 
Rights . 38 A.D.3d 302, 302 (1st Dept. 2007). It cannot be said that the Commission conducted 
a one-sided or abbreviated investigation, as it: conducted an intake interview prior to the filing of 
his complaint; served petitioner’s complaint on his behalf; demanded and obtained a Verified 
Answer from Amnesia; gave petitioner an opportunity to submit a Rebuttal; obtained and 
reviewed the Division’s entire file on petitioner’s previous discrimination complaint; attempted 
to locate David L.N.U.; and attempted to obtain Amnesia’s surveillance video. Consequently, 
respondent’s investigation was not so one-sided to render it arbitrary or capricious. 

Petitioner’s Fourteenth Amendment procedural due process claim is dismissed, as 
petitioner was afforded constitutional minimum due process of notice and the opportunity to be 
heard. See Mathews v. Eldridge. 424 U.S. 319 (1976). Furthermore, petitioner had an adequate 
post-deprivation opportunity to be heard in this Article 78 proceeding. See Velella v. N.Y.C. 
Local Conditional Release Commn.. 13 A.D.3d 201, 202 (1st Dept. 2004). 


Accordingly, it is hereby, 
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All 


ADJUDGED that petitioner’s application pursuant to CPLR Article 78, reversing the 
Final Determination and Order, dated January 11, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

Dated: July 30. 2013 


ENTER: 



FILED 

AUG -6 2013 

COUNTY CLERKS 0PPCE 
NEW YORK 
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Verified Petition dated February 5, 2013 [A13-A26] 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER, VERIFIED PETITION 

Petitioner, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent. 

---X 

TO THE SUPREME COURT OF THE STATE OF NEW YORK, COUNTY OF NEW YORK: 
The verified petition of Roy Den Hollander respectfully shows this Court as follows: 

Parties 

1. Petitioner Roy Den Hollander resides at 545 East 14th Street, Apartment 10D, 
New York, N.Y. 10009. 

2. The Respondent is the City of New York Commission on Human Rights 
(“Commission”) located at 40 Rector Street, 10th Floor, New York, N.Y. 10006. 

Proceedings 

3. The Commission issued a final Determination and Order After Review (“Final 
Order”) (Ex. A) on January 11, 2013, (served on January 15, 2013, Ex. B) that upheld its July 27, 
2012, Administrative Closure (Ex. C), which dismissed an age-discrimination complaint filed by 
Den Hollander. 

4. The Administrative Closure, titled “Determination and Order After Investigation” 
found that “[a]fter investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe” that the nightclub Amnesia and its doorman David “L.N.U.” unlawfully 
discriminated against Den Hollander and a friend of his because of their ages. 
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Facts 

5. On Saturday, January 9, 2010, at approximately 11:05 PM, Den Hollander and his 
friend, both older, middle-aged males, stood on a line in front of the nightclub Amnesia in order 
to enter the club, which opened at 11 PM. Two individuals immediately in front of them, who 
appeared to be in their 20s or 30s approached the Amnesia doorman, David “L.N.U.,” who 
checked their identification and then allowed them to enter the club without any further 
requirement. When Den Hollander and his friend approached David “L.N.U.,” he told them they 
must agree to buy a bottle of alcohol for $350 in order to enter the club. Den Hollander and his 
friend declined and were asked to step out of the line, which they did. Den Hollander and his 
friend then witnessed another pair of individuals, who appeared to be in their 20s or 30s, enter 
the club without having to agree to buy a bottle of alcohol for $350. 

6. The following week of January 10, 2010, Den Hollander filed a complaint with 
the New York State Division of Human Rights for what he believed at the time was sex 
discrimination. (Ex. D, State Human Rights Division Complaint ). 

7. The State Human Rights Division issued a decision on September 16, 2010, in 

which it concluded that the discrimination against Den Hollander and his friend was not based on 

sex but probably because of their age. (Ex. F. State Determination and Order After Investigation 

at p. 2). The State, however, was powerless to remedy the situation because age discrimination 

in public accommodations is outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority of the patrons of the 
nightclub [Amnesia] appeared to be under the age of 30 years. Respondent [Amnesia] 
asserts that, when the nightclub is crowded, respondent employs an admissions strategy 
to limit the number of individuals, male and female, who do not have the appearance 
respondent desires to maintain the image of the nightclub. A photo on complainant’s 
website suggests that he is significantly older than respondent’s patrons, and age 
discrimination is beyond the jurisdiction of the Division with regards to public 
accommodation.” 
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(Ex. F, State Determination and Order After Investigation at p. 2, second full paragraph). 

8. On receiving the State’s decision, Den Hollander immediately made an October 
15, 2010, appointment with the New York City Commission on Human Rights, which does have 
jurisdiction over age discrimination, in order to initiate the process of filing a complaint against 
Amnesia for age discrimination. 

9. On October 22, 2010, the Commission issued a verified complaint against 
AMNESIA J.V. LLC, and David “L.N.U.” (Ex. E), which the Commission subsequently 
dismissed for lack of probable cause in its Administrative Closure of July 27, 2012. 

Arguments 

The Commission’s finding of “No Probable Cause” was not based on substantial evidence. 

10. The determination of probable cause by the Commission requires “that an 
unlawful discriminatory practice has been . . . committed by a respondent where a reasonable 
person, looking at the evidence as a whole, could reach the conclusion that it is more likely than 
not that the unlawful discriminatory practice was committed.” 47 RCNY § 1-51 (emphasis 
added). 

11. The evidence relied on by the Commission must be “substantial evidence”; 
otherwise, the Commission’s findings will not be conclusive, and this Court may then substitute 
its judgment for that of the Commission. See N.Y.C. Admin. Code §8-123(e); Okoumou v. 
Community Agency for Senior Citizens, Inc., 17 Misc.3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 
N.Y. Misc. LEXIS 6756 *13 (2007). 

12. There are four important requirements concerning “substantial evidence.” 

13. First, substantial evidence does not require a showing of ongoing practices of 
discrimination—evidence of a onetime act is sufficient. Silver Dragon Restaurant v. City 
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Commission on Human Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on 
one occasion a black lady was required to pay for food before it was served while others who 
were white were served first and then paid); Joseph v. N.Y. Yankees Partnership, N.Y.L.J., 
October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion a black lady was refused admission 
to the Stadium Club unless she changed attire, which she did, but inside she saw that white ladies 
did not have to wear the same type of attire). 

14. The Commission’s Administrative Closure arbitrarily ratchets up the standard for 
substantial evidence by requiring “discriminatory practices” in the plural, Ex. C at p. uno, or 
continuing discrimination. (The Administrative Closure document of July 27, 2012 has no page 
numbers, so the Petitioner inserted numbers for citation purposes). 

15. Second, for information to be used as evidence requires that: 

[the] [e]ssential attributes are relevance and probative nature. Such 
evidence is marked by substance and the ability to inspire confidence. It 
does not arise from bare surmise, conjecture, speculation or rumor. 

Pace University v. Commission on Human Rights, 611 N.Y.S.2d 835 (A.D. 1 dept 1994), rev ’d 

on other grounds , 85 N.Y.2d 125 (1995). 

16. Third, the evidence for establishing facts can only be provided by a person in a 
position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index No. 
478/93 (March 2, 1993). 

17. Fourth, hearsay is treated skeptically, Triborough Bridge and Tunnel Auth. v. 
Simms, OATH Index No. 1303/97 (May 30, 1997), because the person making the original 
statement or writing the document does not present himself for assessment of his demeanor and 
credibility, does not submit to cross examination in which the certainty of his perceptions, his 
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motivations, his biases, the reliability of his memory, and his character may be tested by one 
with a motive to test vigorously. 

18. The Commission instead relies on two Internet blogs as evidence that Amnesia 
not only required the Petitioner and his friend to buy a $350 bottle in order to enter but required 
the younger patrons to buy a bottle as well. (Ex. C, Admin. Closure at p. cuatro). 

19. The problem with the Commission’s reliance is that the blogs are not only 
hearsay, unreliable, unauthenticated, untrustworthy, but they do not even concern the incident 
complained of in the verified complaint. 

20. The Commission did not know whether the two bloggers were who they claimed 
to be, were sober enough that their perceptions and memories were accurate, were actually at 
Amnesia, or whether the first blogger cited was not allowed in without buying a bottle not 
because of her youth but because she was with gray haired ladies or for some other reason. 

21. The second blogger does not even mention bottles, just that younger folk were 
“lining up at the downstairs bar,” which is inside the club. The Commission presents no 
evidence that these clubbers were lining up to buy bottles and its conjecture that they were is 
wrong. People in clubs who buy bottles place their orders while sitting at tables because 
waitresses are the ones who serve the bottles along with cantors of mixer and glasses—customers 
don’t line up at bars for bottles but individual drinks. 

22. Another problem with the Commission’s reliance on the two blogs is that they do 
not concern the events that occurred to Den Hollander and his friend on January 9, 2010, and a 
single instance—that instance—is all that is necessary to find discrimination. Silver Dragon 
Restaurant, N.Y.L.J., March 31, 2004, p. 24, col. 3; Joseph, N.Y.L.J., October 24, 2000, p. 35, 
col. 5. 
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23. The Commission also inappropriately assumed “upon infonnation and belief’ that 
the doorman who required the purchase of a bottle by Den Hollander and his friend was an 
independent contractor. (Ex. C, Admin. Closure at p. uno). 

24. There is no evidence that he was or was not because the Commission never 
interviewed him or requested or subpoenaed any of Amnesia’s records. 

25. Even assuming the doorman was an independent contractor, Amnesia is still liable 
for the discrimination if (1) the doorman was carrying out his duties when he discriminated, 
which he obviously was, since he decided who entered and who did not, and (2) Amnesia knew 
about it. N.Y.C. Admin. Code §8-107(13)(c). 

26. Amnesia had to kn ow that the doorman was discriminating because it admitted to 
the State Human Rights Division, which the Commission quotes, that Amnesia “employs an 
admission strategy to limit the number of individuals . . . who do not have the appearance 
[Amnesia] desires to maintain the image of the nightclub.” (Ex. C, Admin. Closure at p. dos). In 
other words, the back of the bus can hold just so many members of a disfavored group before 
they are no longer admitted even though there is plenty of room in the front of the bus. 

27. The Commission also tries, in this non-Truman era, to pass the buck to Den 
Hollander for the unavailability of what it considers the key evidence from the night in 
question—Amnesia’s video surveillance of the club on the outside. 

28. The Commission blames Den Hollander for the absence of this video because he 
did not file his complaint within 30 days of the incident, which would have prevented the self¬ 
erasing of the video “every 30 days.” (Ex. C, Admin. Closure at p. cuatro). 

29. The City’s Human Rights law requires that any complaint be filed within three 
years of when the discrimination occurred. Alimo v. Off Track Betting Corp., 685 N.Y.S.2d 180 
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(A.D. 1 Dept. 1999). The Commission, however, unilaterally reduced that to 30 days for 
nightclubs or however long a nightclub’s surveillance tape lasts. 

30. In Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 
1997), no adverse inference was drawn because the complainant was responsible for loss of 
interview tapes of witnesses, since the witnesses were still available. 

31. There are three people who know exactly what happened on January 9, 2010: Den 
Hollander, his friend, and the doorman. The Commission has Den Hollander’s sworn statement, 
Ex. E, Verified Complaint , but its investigation never bothered to contact Den Hollander’s friend 
and never tracked down the doorman. 

32. All three witnesses to the discrimination in this case were available, but the 
Commission chose to ignore the evidence from two in favor of a non-existent silent video. 

33. Even if the silent video still existed, all it would show is that two young people 
approach the doorman, there’s some discussion and the doorman looks at something they give 
him, which he gives back to them, and they enter the door. Cannot tell whether the doorman 
required them to buy a bottle and they agreed because there’s no audio. Then Den Hollander and 
his friend approach the doorman, there’s some discussion and the two step out of line. Cannot 
tell whether they were told to step out of line because the doorman required them to buy a bottle 
and they refused because there’s no audio. Finally, two young people approach the doorman, 
there’s some discussion and he looks at something they give him, which he gives back to them, 
and they enter the door. Cannot tell whether the doorman required them to buy a bottle and they 
agreed because the video is still silent. 
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34. For these proceedings, the petitioner includes an affirmation from Den 
Flollander’s friend who was with him on the night in question. (Ex. H, affirmation of attorney 
Robert M. Ginsberg). 

The Commission relied on misrepresentations in finding “No Probable Cause.” 

35. The Commission’s Administrative Closure misrepresents that in the complaint 
filed with the New York State Human Rights Division, Den Hollander “submitted a sworn 
statement that he was denied access to Respondent Amnesia unless he purchased a bottle of 
alcohol, and the reason for the denial was because he was a male.” (Ex. C, Admin. Closure at 
p. dos (emphasis added)). 

36. That is intentionally misleading because the complaint actually states “I believe I 
was discriminated against because of my: sex.” (Ex. D, State Human Rights Division Complaint 
at p. 4 (emphasis added)). 

37. As it turned out, Den Hollander’s belief was wrong, which, as he made clear to 
the Commission on October 15, 2010, he did not realize until the State’s decision on September 
16, 2010, which concluded that age discrimination was probably involved. 

38. If the State Human Rights Division had jurisdiction over age discrimination, Den 
Hollander would have then amended his complaint rather than approaching the Commission. 

39. The Commission, however, unlike any court or other administrative agency, 
requires that once pleadings are submitted, and regardless of jurisdiction, the pleadings are 
written in stone and can never be amended no matter what facts are subsequently revealed. 

40. Such is contrary to the very purpose of courts and administrative agencies 
liberally allowing amendments to complaints in order to further justice. The Commission’s rule 
harkens back to the 19th century when “the pretrial functions of notice-giving, issue formulation, 
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and fact revelation were performed primarily, and inadequately, by the pleadings,” Hickman v. 
Taylor, 329 U.S. 495, 500 (1947), and “pleading was a game of skill in which one misstep by 
counsel may be decisive to the outcome,” Conley v. Gibson, 355 U.S. 41, 48 (1957). 

41. In another misrepresentation used to discredit the State Human Rights Division’s 
finding of probable age discrimination, the Commission falsely says that the State’s investigation 
was limited to “observation^] on the patrons who were actually inside the club, and not those 
who were waiting outside [on] the club’s line and denied entrance.” (Ex. C, Admin. Closure at p. 
dos). The State, however, specifically states that its investigation included observing the people 
in line as well as inside the club. (Ex. F, State Determination and Order After Investigation at p. 
2 ). 

42. By ignoring the State Human Rights Division’s actual words, the Commission is 
able to wrongly conclude that “Because [Den Hollander’s] allegations specifically refer to those 
waiting on line, the [State’s] observations of the customers inside the club have relatively little 
weight.” (Ex. C, Admin. Closure at p. dos). 

43. The Commission also misrepresented that N.Y. Executive Law §279(9) prevents 
the filing of a complaint with the Commission when a prior discrimination complaint was filed 
with the State Human Rights Division and was dismissed for lack of the State’s jurisdiction. 

(Ex, C, Admin. Closure at p. tres). 

44. N.Y. Executive Law §279(9) states that a person alleging discrimination has the 
choice of either going to court or filing a complaint with a human rights agency, but not both. 

45. Den Hollander never involved the courts with this discrimination prior to the 
filing of this Special Proceeding. 
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46. The Commission finally misrepresents the legal meaning of the word “grievance” 
by concluding that it means the “fact situation” in which rights are violated rather than the actual 
violation of a right. 

47. The Commission makes this misrepresentation so that it can conclude that 
because Den Hollander filed a complaint with the State Human Rights Division concerning the 
fact situation that occurred at Amnesia, he cannot file a complaint concerning the same fact 
situation with the Commission, even though the complaints allege violations that impact 
different rights—one for sex discrimination and the other for age discrimination. 

48. The Commission’s misrepresentation allows it to wrongly rely on N.Y.C. Admin. 
Code §8-109(f)(iii), which states that after the State Human Rights Division makes a decision on 
a “grievance,” the Commission cannot make a decision on the “same grievance.” (Ex, C, Admin. 
Closure at p. tres). 

49. The legal question then is what does “grievance” mean? 

50. The City’s Human Rights Law states that “[a]ny person aggrieved by an unlawful 
discriminatory practice” can file a complaint, N.Y.C. Admin. Code §8-109(a)(emphasis added), 
and that an unlawful discriminatory practice means subjecting a person to different treatment that 
denies him the advantages, privileges, and facilities of a public accommodation because of his 
“race, creed, color, national origin, age, gender, disability, marital status, partnership status, 
sexual orientation or alienage or citizenship status . . . ,” N.Y.C. Admin. Code §8- 
107(4)(a)(emphasis added). 

51. The disjunctive “or” means that discriminating against a person for say 
“alienage,” is one unlawful discriminatory practice and discriminating against a person for say 
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“color” is another separate unlawful discriminatory practice, which indicates that each unlawful 
discriminatory practice gives rise to a separate grievance. 

52. According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or 
wrong that gives ground for a complaint.” Without the violation of a right, there is no wrong and 
no complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. 

53. The U.S. Supreme Court has ruled that “[a] cause of action does not consist of 
facts, but of the unlawful violation of a right which the facts show.” Baltimore S.S. Co. v. 
Phillips, 274 U.S. 316, 321 (1927). When the “violations of two individual rights have 
occurred,” even though “both violations spring from a common fact, a single occurrence” there 
are two injuries, not one. Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 
(S.D.N.Y. 1969). 

54. Were the Commission’s definition of “grievance” to be upheld, it would create 
traps in the law leaving a person discriminated against without a City or State remedy: 

a. A person complains to the State Human Rights Division about discrimination 
by a public accommodation because of race, creed, color, national origin, sex, 
disability, marital status, sexual orientation, or military status, but the State 
dismisses the complaint because it finds the discrimination was based on age, 
partnership status, alienage, or citizenship and the State has no jurisdiction 
over those practices. N.Y. Exec. Law §296(2)(a); or 

b. A person complains to the Commission about discrimination by a public 
accommodation because of race, creed, color, national origin, age, sex, 
disability, marital status, partnership status, sexual orientation, alienage, or 
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citizenship, but the Commission dismisses the complaint because it finds the 
discrimination was based on military status and the Commission has no 
jurisdiction over that. N.Y.C. Admin. Code 8-107(4). 

55. By creating such traps, the Commission’s definition of “grievance” actually 
eliminates in certain circumstances the legislative intent of providing a remedy for 
discrimination. 

56. Under the law, and not the Commission’s re-writing of it, when Amnesia refused 
to let Den Hollander and his friend enter the club unless they paid $350 for a bottle, that 
occurrence gave rise to two potential injuries, injustices, or wrongs: unlawful sex and unlawful 
age discrimination. The State Human Rights Division made a final determination only on the 
sex discrimination grievance, which left the age discrimination grievance undecided. 

The Commission conducted an abbreviated and one sided investigation. 

57. While “[t]he Commission has broad discretion in determining the method to be 
employed in investigating a claim, its determination will be overturned when the record 
demonstrates that its investigation was abbreviated or one sided.” See Okoumou v. Community 
Agency for Senior Citizens, Inc., 17 Misc. 3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 N.Y. Misc. 
LEXIS 6756 *13 (2007). 

58. The Commission conducted an abbreviated and one sided investigation, which 
violated its own rule requiring an accurate and thorough fact-finding, 47 RCNY § 1 -31, by: 

a. Ignoring that one act of discrimination violates the human rights law; 

b. Failing to interview two of the three persons who were in a position to kn ow 
what actually occurred; 

c. Relying on unreliable, irrelevant Internet blogs; 
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d. Speculating that the Amnesia doorman was not an employee; 

e. Blaming Den Hollander for the absence of a video tape that lacked probative 
value because it had no audio; 

f. Misrepresenting what Den Hollander knew and when he knew it; 

g. Misrepresenting the State Human Rights Division’s findings; and 

h. Misrepresenting City, State and the common law. 

59. Lastly, Den Hollander, in his August 17, 2012, application for review of the 
Administrative Closure to the Commission, requested that in accordance with 47 RCNY §1-34, 
he be allowed to examine the factual documentation in the Commission’s investigatory file. The 
Commission did not respond to that request. 

60. So, on January 20, 2013, he repeated the request in a letter to the Commission, 

Ex. G, to which the Commission responded on January 25, 2013, stating that once it “prepared 
the file,” it would contact him “to arrange a mutually convenient time” for the examination, Ex. 

I. 

61. Given the short time frame in which these Special Proceeding papers have to be 
filed—30 days—the examination may take place in time for Den Hollander’s Reply. 

WHEREFORE, the Petitioner requests that this Court reverse the final Determination 
and Order, dated January 11, 2013, by the Respondent, find that the Petitioner was unlawfully 
discriminated against because of his age by AMNESIA J.V. LLC, and DAVID “L.N.U.,” and for 
such other and further relief as this Court may deem just and proper. 

VERIFICATION 

State of New York ) 

) ss: 

County of New York ) 
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Roy Den Hollander, being duly sworn, deposes and says that I am the petitioner in this 
proceeding, have written the foregoing petition and kn ow the contents of, which are true to my 
knowledge, and to those matters that I believe to be true. 

Sworn to before me on 

5 th day of February 2013 /S/ 

/S/ 


Notary Public Roy Den Hollander 

Petitioner and attorney 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687 0652 
rdhhh@y ahoo. c om 
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First Supplemental to Petition dated February 28, 2013 [A27-A31] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

. . -X 

In the Matter of the Application of Index No. 13-100299 


ROY DEN HOLLANDER 


Petitioner, 

-against- 


SUPPLEMENT TO PETITION 


THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


Respondent. 
--X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, being duly sworn, depose and say: 

1. This verified supplement is submitted to add a Fourteenth Amendment procedural 
due process claim in the special proceeding brought against the City of New York’s Commission 
on Human Rights (“City HR”), which proceeding requests the reversal of a decision by the City 
HR that found no probable cause for the Petitioner Den Hollander being discriminated against 
because of his age by the nightclub Amnesia. 

2. A Fourteenth Amendment procedural due process claim requires a two-part 
inquiry to “determine whether [plaintiff] was deprived of a protected interest, and, if so, what 
process was his due.” Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982). 

3. Den Hollander has a property interest in his discrimination claim against Amnesia 
because it stems from a violation of unlawful discriminatory practices under the New York City 
Human Rights Law, N.Y.C. Admin. Code § 8-107(4). Rosu v. The City of New York, 2012 U.S. 
Dist. Lexis 178875 * 9, Case No. 11 Civ. 5437. 
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4. City HR investigation procedures are sufficient to satisfy procedural due 
process—so long as the procedures are followed. 

5. The City HR’s procedure for investigating a complaint is that “After a complaint 
has been filed, a neutral fact-finder, the investigator or attorney, will interview the parties and 
witnesses, review the respondent’s answer and supporting documentation, issue interrogatories 
and document requests, and conduct field visits and tests where appropriate. At the conclusion 
of the investigation, the Commission makes a determination of ‘probable cause’ or ‘no probable 
cause. Where there is insufficient evidence to establish that discrimination occurred, the 
Commission will issue a ‘no probable cause’ determination and the case will be dismissed. If the 
case receives a ‘probable cause’ determination, it will be prosecuted.” City HR website, 
Processing the Complaint, http://www.nyc.gov/html/cchr/html/processing.html. 

6. “[N]ot properly conducting an investigation in accordance with the [City HR’s] 
procedures would mean that Defendants did not afford sufficient process . . . .” Ruso at 14. 

7. In response to a Freedom of Information Law request, Den Hollander examined 
Velez’s investigation file, which was 98% complete except for attorney work product and 
privileged documents. (As of the date of this Supplement, the pertinent documents are being 
copied by the City HR and Den Hollander has not received any of them). 

8. Velez did not interview witnesses—there were no notes of witness interviews in 
his investigation file, he did not issue interrogatories—there were no interrogatories or answers 
in the file, and he did not obtain authenticated documents relevant to the alleged age- 
discrimination by Amnesia. 
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9. There were no telephones logs in Velez’s investigation file indicating he failed to 
even contact potential witnesses, such as Den Hollander’s attorney friend who witnessed the 
discrimination or Amnesia’s doorman who refused to allow them admission. 

10. The investigation file also shows that Velez failed to interview persons familiar 
with Amnesia’s admission policy. 

11. There were letters from Velez to Amnesia and its doorman that included Den 
Hollander’s age-discrimination complaint, but those letters were returned as undeliverable to 
Velez. 

12. There is no indication that Velez then had the letters personally served. 

13. There were no letters or emails to Den Hollander’s attorney friend who witnessed 
the discrimination. 

14. There were no emails to any officials at Amnesia or the doorman. 

15. There is no indication that Velez contacted anyone at Amnesia to determine what 
happened the night of the discrimination or what Amnesia’s policies were in admitting persons. 

16. Velez did make a Freedom of Information Law request for a copy of the New 
York State Division of Human Rights investigation, but the copy, if ever received, was not in the 
file. 

17. So no interviews with eye-witnesses or Amnesia officials, no interrogatories of 
anybody, and no requests for documents other than the State’s Division of Human Rights 
investigation, which was apparently never received. 

18. Velez—a la Inspector Clouseau—ferreted out irrelevant, untrustworthy, and 
hearsay bits of information on the Internet that comprised the bulk of his investigation into the 
facts. 
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19. Displayed in a prominent position in Velez’s investigation file was an Internet 
article titled “NYC Attorney Out To Reclaim Ex-Wife From Feminism’s Clutches, Get Laid 
Easier,” written by some unknown person using the pseudonym “Jezebel,” whom Velez never 
interviewed, and who resorts to naming-calling as a substitute for logical argument. 

20. Velez also relied for his so-called facts on “Yelp.com” blogs concerning Amnesia 
of which only one came close to being relevant. That blog from an unknown person using the 
moniker Kelly R. Paris France stated that she entered Amnesia around the same time, on the 
same night as Den Flollander and his friend were required to buy a bottle for entry. The blogger 
says that “It wasn’t crowded inside!” Next to the blog printout is handwritten, “Same date & 
time cs Mr. Flollander.” Presumably, the writing is Velez’s. 

21. Velez ignored the Kelly R. Paris France blog apparently because it refuted a 
finding he relied on from the State Division of Fluman Rights Determination and Order that 
infers one reason Amnesia did not discriminate based on age was that the club was crowded and 
room at a premium, so the requirement for Den Flollander and his friend to purchase a bottle was 
justified. Velez’s Order at Dos, quoting the State’s Determination and Order, states “[Amnesia] 
asserts that when the nightclub is crowded, [Amnesia] employs an admissions strategy to limit, 
the number of individuals, male and female, who do not have the appearance [Amnesia] desires 
to maintain the image of the nightclub.” 

22. Velez, however, did not ignore two other blogs also from “Yelp.com” that he 
prevaricated and stretched into supporting his Order. 

23. Velez used a blog from “Tasty 1027,” as evidence that Amnesia required both 
older and younger patrons to buy a bottle for admission. Velez wrote, “an alleged patron of 
[Amnesia], whom based on her posted picture appears to be in her 20’s or 30’s, expressed her 
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frustration on yelp.com about the difficulty in gaining entry into the club, stating \ . . of course 
the only way to get in was if we bought bottles.” (Velez Order at Cuarto, Ex. C of the Verified 
Petition). 

24. What Velez intentionally left out of Tasty’s blog was that “[I]n the end my party 
of 12 made it in . . . .” This may indicate that her party entered without buying a bottle, or 
maybe there were older folks in her party and they had to buy a bottle, or maybe everyone was in 
her age group and they still had to buy a bottle. We don’t know because Velez never contacted 
her. Further, all nightclubs are reluctant to allow such large parties in unless they have 
reservations. So, if Tasty’s party bought a bottle, the reason may just have been because of the 
size of her party and they had no reservations. Once again, we do not know because Velez never 
determined whether Amnesia requires large groups to buy a bottle. 

25. The second “Yelp.com” blogger, “Maria W. NY,” said that “Different groups 
were dancing and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s.” This blogger, 
however, makes no mention of her or anyone in those age groups having to purchase a bottle to 
gain admission. 

26. Another problem with Velez’s reliance on the unknown and un-interviewed 
persons Tasty and Maria is that neither entered Amnesia on the night that Den Flollander and his 
friend were discriminated against. 

/S/ 

Roy Den Hollander 

Sworn to before me on the 
28th day of February 2013 

/S/ 

Notary Public 
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N.Y.C. Human Rights Commission Answer, dated April 4, 2013 [A32-A40] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


VERIFIED ANSWER 


Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 
-x 


Respondent City of New York Commission on Human Rights (the 
“Commission”) by its attorney, Michael A. Cardozo, Corporation Counsel of the City of New 
York, respectfully answers the verified petition (the “Petition”) and supplement to the petition 
(the “Supplemental Petition”) of petitioner Roy Den Hollander (“Petitioner”) as follows: 

ANSWER TO PETITION 

1. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 1 of the Petition. 

2. Admits that the Commission is named as a respondent in this special 
proceeding and is located at 40 Rector Street, 10th Floor, New York, New York 10006. 

3. Admits that the Commission issued a Determination and Order After 
Review (the “Order After Review”) on January 11, 2013, which was served on January 15, 2013, 
upholding the Commission’s July 27, 2012 Determination and Order After Investigation (the 
“Order After Investigation”), which dismissed Petitioner’s complaint alleging age 
discrimination. Denies the remaining allegations in paragraph 3 of the Petition. 
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4. States that the Commission’s Order After Investigation speaks for itself, 
and denies the remaining allegations in paragraph 4 of the Petition. 

5. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 5 of the Petition, and states that the relevant facts are set forth in 
the record before the Commission on which the Commission based its determination. 

6. Admits that on or about January 13, 2010, Petitioner filed a discrimination 
complaint with the New York State Division of Human Rights (the “State DHR”). Denies 
knowledge or information sufficient to form a belief as to the truth of the remaining allegations 
in paragraph 6 of the Petition, and states that the relevant facts are set forth in the record before 
the Commission on which the Commission based its determination. 

7. Admits that on or about September 16, 2010, the State DHR issued a 
decision dismissing Petitioner’s discrimination complaint. Denies knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations in paragraph 7 of the 
Petition, states that the State DHR’s decision speaks for itself, and further states that the relevant 
facts are set forth in the record before the Commission on which the Commission based its 
determination. 

8. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 8 of the Petition, and states that the relevant facts are set forth in 
the record before the Commission on which the Commission based its determination. 

9. Admits that Petitioner filed a verified complaint with the Commission on 
October 22, 2010 against Amnesia J.V. LLC and David “L.N.U.,” and that the Commission 
issued a decision dismissing the complaint on July 27, 2012. Denies the remaining allegations in 
paragraph 9 of the Petition, states that the complaint and the Commission’s decision speak for 


2 


A 34 


themselves, and further states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

10. Paragraphs 10 through 17 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 10 through 17 of the Petition. 

11. Paragraphs 18 through 25 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 18 through 25 of the Petition, states that the 
Commission’s Order After Investigation speaks for itself, and further states that the relevant facts 
are set forth in the record before the Commission on which the Commission based its 
determination. 

12. Paragraph 26 of the Petition contains legal conclusions, legal arguments, 
and characterizations to which no response is required. To the extent a response is required, 
denies the allegations in paragraph 26 of the Petition, states that State DHR’s decision and the 
Commission’s Order After Investigation speak for themselves, and further states that the relevant 
facts are set forth in the record before the Commission on which the Commission based its 
determination. 

13. Paragraphs 27 through 30 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 27 through 30 of the Petition, states that the 
Commission’s Order After Investigation speaks for itself, and further states that the relevant facts 
are set forth in the record before the Commission on which the Commission based its 
determination. 


3 


A 35 


14. Paragraphs 31 through 33 of the Petition contain legal conclusions and 
characterizations to which no response is required. To the extent a response is required, denies 
the allegations in paragraphs 31 through 33 of the Petition, and states that the relevant facts are 
set forth in the record before the Commission on which the Commission based its determination. 

15. Admits that the Petition attaches as an exhibit an affirmation of Robert M. 
Ginsberg. Denies knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations in paragraph 34 of the Petition, and states that the relevant facts are set 
forth in the record before the Commission on which the Commission based its determination. 

16. Paragraphs 35 through 40 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 35 through 40 of the Petition, states that the 
complaint before the State DHR and the Commission’s Order After Investigation speak for 
themselves, and further states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

17. Paragraphs 41 through 42 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 41 through 42 of the Petition, states that the State 
DHR decision and the Commission’s Order After Investigation speak for themselves, and further 
states that the relevant facts are set forth in the record before the Commission on which the 
Commission based its determination. 

18. Paragraphs 43 through 58 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 43 through 58 of the Petition. 
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19. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 59 of the Petition, and states that Petitioner’s application for 
review of the Commission’s Order After Investigation speaks for itself. 

20. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 60 of the Petition, and states that Petitioner’s correspondence 
with the Commission speaks for itself. 

21. Paragraph 61 of the Petition contains legal conclusions, characterizations, 
and statements to which no response is required. To the extent a response is required, denies 
knowledge or information sufficient to form a belief as to the truth of the allegations in 
paragraph 61 of the Petition. 

22. Denies that Petitioner is entitled to any of the relief requested in the 
“Wherefore” clause or elsewhere in the Petition. 

23. Denies any allegation or inference not specifically admitted herein. 

ANSWER TO SUPPLEMENTAL PETITION 

24. Paragraphs 1 through 4 of the Supplemental Petition contain legal 
conclusions, legal arguments, characterizations, and statements to which no response is 
required. To the extent a response is required, denies the allegations in paragraphs 1 through 4 
of the Supplemental Petition. 

25. Paragraph 5 of the Supplemental Petition contains legal conclusions, 
characterizations, and statements to which no response is required. To the extent a response is 
required, denies the allegations in paragraph 5 of the Supplemental Petition, and states that the 
Commission’s website speaks for itself. 
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26. Paragraph 6 of the Supplemental Petition contains legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraph 6 of the Supplemental Petition. 

27. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 7 of the Supplemental Petition. 

28. Paragraphs 8 through 26 of the Supplemental Petition contain legal 
conclusions, legal arguments, and characterizations to which no response is required. To the 
extent a response is required, denies the allegations in paragraphs 8 through 26 of the 
Supplemental Petition, and states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

29. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in the Addendum of Exhibits to the Supplemental Petition. 

FIRST AFFIRMATIVE DEFENSE 

The Petition and Supplemental Petition fail to state a cause of action. 

SECOND AFFIRMATIVE DEFENSE 

The Order After Investigation, which dismissed Petitioner’s complaint before the 
Commission and which was affirmed in the Order After Review, was not arbitrary and 
capricious, and was supported by substantial evidence in the record considered as a whole. 

THIRD AFFIRMATIVE DEFENSE 

The Commission’s investigation of the Petitioner’s complaint before the 
Commission was not abbreviated, biased, or one-sided. 
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FOURTH AFFIRMATIVE DEFENSE 

The Commission’s Order After Investigation and Order After Review are in 
accordance with applicable law. 

FIFTH AFFIRMATIVE DEFENSE 

The Commission’s Order After Investigation and Order After Review were lawful 
exercises of agency discretion. 

SIXTH AFFIRMATIVE DEFENSE 

The claims in the Petition are barred under N.Y.C. Admin. Code § 8-109(f)(iii), 
N.Y. Exec. Law § 297(9), and/or the doctrine of election of remedies. 

SEVENTH AFFIRMATIVE DEFENSE 

The claims in the Petition are barred by res judicata and/or collateral estoppel. 

EIGHTH AFFIRMATIVE DEFENSE 

The Commission has not violated any of Petitioner’s rights, privileges or 
immunities under the Constitution or laws of the United States, the State of New York, or any 
political subdivision thereof. 

NINTH AFFIRMATIVE DEFENSE 

The Commission and its employees and officials acted reasonably and in the 
proper and lawful exercise of their discretion. As such, the Commission is entitled to 
governmental immunity. 

TENTH AFFIRMATIVE DEFENSE 

30. Petitioner has failed to comply with the Notice of Claim provisions of 
New York General Municipal Law §§ 50(e), (h), and (i), and N.Y.C. Admin. Code § 7-201. 
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WHEREFORE, the City of New York Commission on Human Rights 
respectfully requests that the Court issue an order dismissing the Petition and affirming the 
Commission’s dismissal of Petitioner’s complaint, and ordering such other and further relief as 
the Court deems just and proper. 


Dated: April 4, 2013 

New York, New York 


MICHAEL A. CARDOZO 
Corporation Counsel of the City of New York 
Attorney for Respondent City of New York 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212)356-2294 



Leonard M, Braman 
Assistant Corporation Counsel 
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VERIFICATION 


STATE OF NEW YORK ) 


: SS.: 


COUNTY OF NEW YORK ) 


Leonard M. Braman, being duly sworn, states that he is an Assistant Corporation 


Counsel in the office of Michael A. Cardozo, Corporation Counsel of the City of New York; that 
the City of New York Commission on Human Rights is a respondent in the within action; that 
the matters stated in the Answer as to the respondent are true to his knowledge; that the alleged 
matters alleged therein upon information and belief, he believes to be true; and that the basis of 
his knowledge is the records of the City of New York Commission on Human Rights. This 
verification is not made by the respondent because the respondent is a commission created by a 
municipal corporation. 



LEONARD M. BRAMAN 


to before me this 



'day of April, 2013. 



RHODA BASLEY 

NOTARY PUBLIC-STATE OF NEW YORK 
No. 01BA6112414 
Qualified In Kings County >/ 
My Commliilon Expires July 06, 20ptr 
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Carlos Velez Determination and Order dated July 27, 2012 [A41-A46] 


DETERMINATION AND ORDER AFTER INVESTIGATION 

CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


In the Matter of the Complaint of: 
ROY DEN HOLLANDER, 


Complainant, 


-against- Complaint No: M-P-A-l 1-1024266 

AMNESIA J.V. LLC, and DAVID 
“L.N.U.” 


Respondents. 


On October 22,2010, Roy Den Hollander (“Complainant”) filed a Verified Complaint 
(“Complaint”) with the New York City Commission on Human Rights (“Commission”) charging 
Amnesia J.V. LLC (“Amnesia”), and David “L.N.U.” (collectively, “Respondents”) with 
discriminatory practices, in violation of Title 8 of the Administrative Code of the City of New 
York (“Code”). 

Respondents deny the allegations of discrimination. 

After investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe that Respondents engaged in the unlawful discriminatory practices alleged. 

Complaint 

Complainant, who is 63 years old, alleges that Respondents discriminated against him 
based upon his age by subjecting him to disparate treatment, and thus denying him the 
advantages, privileges and facilities of a public accommodation. Respondent Amnesia is a 
nightclub in New York City. Upon information and belief, Respondent David “L.N.U.” was not 
employed by Respondent Amnesia, and instead was hired by a different company as a Promoter. 

Complainant alleges that on or about January 9,2010, at approximately 11:05 PM, he and 
his friend, who is in his 60’s, stood on a line in front of Respondent Amnesia in order to gain 
access into its nightclub. Complainant further alleges that he and his friend witnessed two 
individuals in front of diem, who appeared to be in their 20’s and/or 30’s, approach Respondent 
David “L.N.U.,” who checked their identification and then allowed them to enter the club. 
Complainant alleges that when he and his friend approached Respondent David “L.N.U.,” 
Respondent David “L.N.U.” told them that they must agree to buy a bottle of alcohol for $350 in 
order to enter the club. 


Uno 



















A 42 


Complainant further alleges that he and his friend declined and stepped out of the line. 
Complainant further alleges that he and his friend then witnessed another pair of individuals, 
who appeared to be in their 20’s and/or 30’s, enter the club without having to buy a bottle of 
alcohol for $350. 

Discussion 


New York State Division of Human Rights Complaint 

Complainant filed a gender discrimination complaint shortly after his visit to Respondent 
Amnesia on January 9,2010, with the New York State Division of Human Rights (“NYSDHR”). 
Specifically, he submitted a sworn statement that he was denied access to Respondent Amnesia 
unless he purchased a bottle of alcohol, and the reason for the denial was because he was male. 
Specifically, in his NYSDHR complaint. Complainant stated that he stood online with his male 
friend, and that the two women in front of them were allowed to enter the club without agreeing 
to purchase a bottle of alcohol for $350, yet he and his male friend were required to buy a bottle 
as a condition of entry. 

After its investigation, the NYSDHR found no probable cause to believe discrimination 
occurred by Respondent on the basis of Complainant’s gender. In its decision, the NYSDHR 
wrote, however, that “Based on the observations made during the field visit, the vast majority of 
the patrons of the nightclub appeared to be under the age of 30 years. Respondent asserts that, 
when the nightclub is crowded, respondent employs an admissions strategy to limit the number 
of individuals, male and female, who do not have the appearance respondent desires to maintain 
the image of the nightclub.” The NYSDHR appears to base this observation on the patrons who 
were actually inside the club, and not those who were waiting outside the club’s line and denied 
entrance. The investigator from the NYSDHR does not state any observations in his 
determination regarding the ages of the patrons waiting on line to gain admission. Because 
Complainant’s allegations specifically refer to those waiting on line, the NYSDHR’s 
observations of the customers inside the club have relatively little weight 

Although the NYSDHR expressed these observations, the statements had no effect on its 
decision, because New York State’s Executive Law does not cover age discrimination in public 
accommodations. 

New York City Commission on Human Rights Complaint 

After receiving the NYSDHR decision indicating that the majority of admitted patrons on 
the date of their visit “appeared to be under the age of 30 years," Complainant decided to come 
to the Commission to file a complaint of discrimination based upon age on October 22, 2010. 
Complainant’s allegations in the NYSDHR case and in the instant Complaint are virtually 
identical, only substituting the reason for his denial of entrance from gender to age. If in fact 
Complainant believed he was also being discriminated against because of his age, Complainant 
could have come to the Commission instead of the NYSDHR immediately after the initial denial 
of entry. 
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Election of Remedies 

Complainant is jurisdictionally baired from bringing the Complaint because of his prior 
filing with the NYSDHR on the same facts and circumstances as the instant matter. New York 
Executive Law § 297(9) states that any person with a discrimination complaint has a cause of 
action “in any court of appropriate jurisdiction for damages and such other remedies as may be 
appropriate, unless such person has filed a complaint” with the NYSDHR (emphasis added). The 
New York Court of Appeals interpreted New York Executive Law § 297(9) as precluding a 
subsequent action that is “based upon the same incident” as the Agency complaint. Emil v. 
Dewey, 49 N.Y. 2d 968,968 (1980). The NYSDHR’s only statutory exception to this election of 
remedies jurisdictional bar is when the State Human Rights Law claim is dismissed on the 
grounds of “administrative convenience,” “untiraeliness” or when the “election of remedies is 
annulled.” N.Y. Exec. L. § 297(9). 

Similarly, Section 8-109(f)(iii) of the Administrative Code of the City of New York 
specifies that the Commission does not have jurisdiction where, “The complainant has 
previously filed a complaint with the State Division of Human Rights alleging an unlawful 
discriminatory practice... with respect to the same grievance which is the subject of the 
complaint under this chapter and a final determination has been made thereon” (emphasis 
added). A Complainant cannot avoid the election of remedies bar by changing the legal theory of 
relief relied upon, or split claims, if they all arise out of the same course of conduct Bhagalia v. 
State, 228 A.D.2d 882, 883 (N.Y. App. Div., 3rd Dept., 1996); see also Benjamin v. New York 
City Dept of Health, 2007 WL 3226958 at *5 (N.Y. App. Div., 2nd Dept 1994); Rosario v. New 
York City Dept, of Education, 2011 U.S. Dist LEXIS 41177 at * 4 (S.D.N.Y. 2011). 

In this case. Complainant previously filed a complaint with the NYSDHR alleging gender 
discrimination because a nightclub refused him entry unless he purchase bottle service, and the 
NYSDHR issued a “no probable cause” final determination in the matter. Complainant then 
came to the Commission and filed an age discrimination complaint on the exact same facts. The 
Commission, therefore, does not have jurisdiction in this matter because Complainant already 
elected his remedy with the NYSDHR. 

The Commission's Investigation 

Complainant is a self-professed advocate for men’s rights who identifies himself as an 
“anti-feminist lawyer” on his website, www.roydenhollander.com. He has filed a number of 
lawsuits against bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is “bitter” from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing several gender 
discrimination suits. 

Complainant’s delay in filing the Complaint with the Commission rendered the 
Commission unable to secure tape surveillance of the night in question. It is the Commission’s 
practice in these types of cases to seek video surveillance when aggrieved individuals come to 
the Commission almost immediately after the alleged discriminatory conduct, just as 
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Complainant did in filing his initial gender discrimination case with the NYSDHR on January 9, 
2010. Complainant filed the Commission Complaint over nine months after the incident 
occurred, thereby effectively denying the Commission the ability to compel Respondents to 
preserve its surveillance video, which Respondents state self-erases every 30 days. 

Notwithstanding the above, circumstantial evidence exists to show that Respondent 
Amnesia also required younger individuals to purchase a bottle of alcohol in or around the date 
Complainant visited the club on January 9,2010. Patrons of Respondent Amnesia can post 
reviews of its club on yelp.com, a website that provides reviews for restaurants, bars, and other 
establishments in New York City and other locations in the country. 1 On April 25,2010, just 
over three months after Complainant visited the club, an alleged patron of Respondent Amnesia, 
whom based on her posted picture appears to be in her 20’s or 30’s, expressed her frustration on 
yelp.com about the difficulty in gaining entry into the club, stating,"... of course the only way to 
get in was if we bought bottles.” This comment was posted four months after Complainant filed 
his NYSDHR case, which was dismissed, and five months before he filed his case with the 
Commission. 

Another reviewer and alleged patron, who also appears to be in her 20’s or 30’s based on 
her posted picture, stated on yelp.com on December 11,2009, “Different groups were dancing 
and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s. Interesting and eclectic 
crowd...” Based on the above-described comments regarding younger people being asked to 
purchase bottle service, it is more probable than not that Respondents did not discriminate 
against Complainant based upon his age. 

As noted above, the Commission is barred from making a determination this case because 
Complainant filed a prior discrimination complaint concerning the same incident with the 
NYSDHR. Irrespective of this conclusion, because Commission was unable to obtain the 
surveillance video of the incident in question, and o nlin e postings from club patrons who appear 
to be in their 20’s and 30’s state that were required to buy bottle service in order to gain entry 
around the date Complainant visited Respondent Amnesia, the Commission cannot establish by a 
preponderance of the evidence that Respondents required Complainant to purchase bottle service 
to gain access to the club due to his age. The Complaint, therefore, is hereby dismissed. 


NO FURTHER TEXT ON THIS PAGE 


1 The Commission realizes that it could not interview any of these individuals but nevertheless finds the postings 
probative. 
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Complainant may apply for review by filing a request in writing within thirty (30) days 
after the date of the mailing of this order. The application should be addressed to the Office of 
the Chairperson, New York City Commission on Human Rights, 40 Rector Street, 10th Floor, 
New York, NY 10006, Attn: NPC Appeals. Please state reasons for applying for review. 

DATED: New York, New York 

July 27,2012 

CITY COMMISSION ON HUMAN RIGHTS 


BY: 

Carlos Velez 
Executive Director 
Law Enforcement Bureau 
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NOTICE TO: 

Roy Den Hollander 

545 East 14 th Street, Apt .10D 

New York, NY 10009 


Counsel for Respondents: 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, NY 10038 


Seis 
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N.Y.C. Human Rights Commission Final Determination and Order, dated 


January 11, 2013 [A47-A48] 

THE CITY OF NEW YORK 3 1 J 

COMMISSION ON HUMAN RIGHTS 


-x 

In The Matter of the Complaint of 

ROY DEN HOLLANDER, 


DETERMINATION AND ORDER 
AFTER REVIEW 


Complainant, 

- against - 

AMNESIA J.V. LLC., and DAVID “L.N.U.”, 

Respondents. 

-x 


Complainant No.: M-P-A-l 1-1024266 
GC No.: 12-90 IN 


Complainant requests review of the Administrative Closure dismissing the above- 
captioned complaint. 

In considering complainant’s request, I have reviewed the following: the complaint; the 
answer; comments from all parties (if submitted); the Notice of Administrative Closure; and 
complainant’s request for review. 

Upon review of these materials, I hereby affirm the Administrative Closure dismissing 
the complaint. 

Pursuant to Section 8-123(h) of Title 8 of the Administrative Code of the City of New 
York, complainant has thirty (30) days after service of this Order to seek review in the New York 
State Supreme Court. 


Dated: Ngw_York, New York 
January^zOlS 


IT IS SO ORDERED 
NEW YORK CITY COMMISSION 
ON HUMAN RIGHTS 



Commi ssioner/Chair 
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Roy Den Hollander 
Attorney at Law 
545 East 14 th Street, #10D 
New York, New York 10009 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, New York 10038 

Carlos Velez 

Managing Attorney 

Law Enforcement Bureau 

New York City Commission on Human Rights 

40 Rector Street - 10 th Floor 

New York, New York 10006 
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N.Y. State Division of Human Rights Determination and Order After Investigation, 

dated September 16, 2010 [A49-A51] 



DAVID A. PATERSON 
GOVERNOR 


NEW YORK STATE 
DIVISION OF HUMAN RIGHTS 


DETERMINATION AND 
ORDER AFTER 
INVESTIGATION 

Case No. 

1013.8862. 


On 1/13/2010, Roy Den Hollander, Esq. filed a verified 
Complaint with the New York State Division of Human Rights 
("Division") charging the above-named respondent with an 
unlawful discriminatory practice relating to public 
accommodation because of sex in violation of N.Y. Exec. Law, 
art. 15 (Human Rights Law). 

After investigation, and following opportunity for review 
of related information and evidence by the named parties, the 
Division has determined that there is NO PROBABLE CAUSE to 
believe that the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of. This 
determination is based on the following: 

The record is not supportive of complainant's allegations 
of sex discrimination. 

Complainant, who is male, alleges that he was required to 
purchase a $350.00 -bottle of alcohol in order to gain entry into 
respondent's nightclub, while women were not required to make 
this purchase to enter. 

The record suggests, however, that respondent required 
complainant to purchase a bottle for the non-discriminatory 
reasons of limited space and the goal of furthering the image of 


NEW YORK STATE DIVISION OF 
HUMAN RIGHTS on the Complaint of 


ROY DEN HOLLANDER, ESQ., 


AMNESIA J.V. LLC, 


Complainant, 


Respondent. 
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respondent's establishment. There is a lack of evidence that 
respondent's treatment of complainant was based on his sex. 

During the course of the investigation, a field visit to 
respondent's nightclub was made by a male Division investigator 
accompanied by a male. Both males and females were observed 
gaining admission to respondent's nightclub in approximately 
equal proportion. The investigator did not observe respondent's 
staff asking males or females to purchase bottles of alcohol to 
gain admission, despite the fact that there were long lines for 
admission t;o the club. Although respondent required the male 
investigator to pay a $30 cover charge, the investigator 
observed one of respondent's employees informing others, 
including females, that they would have to pay the $30 cover 
charge to gain admission. Once inside the nightclub, the 
investigator observed males and females in roughly equal 
proportion. Although there were several tables for individual 
bottle service throughout the nightclub, the investigator did 
not see any patrons, male or female, sitting at these tables. 

Based on observations made during the field visit, the vast 
majority of the patrons of the nightclub appeared to be under 
the age of 30 years. Respondent asserts that, when the' 
nightclub is crowded, respondent employs an admissions strategy 
to limit the number of individuals, male and female, who do not 
have the appearance respondent desires to maintain the image of 
the nightclub. A photo on complainant's website suggests that 
he is significantly older than respondent's patrons, and age 
discrimination is beyond the jurisdiction of the Division with 
regards to pubiic accommodation. 

Our investigation failed to uncover sufficient evidence to 
establish a causal nexus between respondent's treatment- of 
complainant and his sex. The record does not support a 
determination of probable cause in this case. 

The complaint is therefore ordered dismissed and the file 
is closed. 

PLEASE TAKE NOTICE that any party to this proceeding may 
appeal this Determination to the New York State Supreme Court in 
the County wherein the alleged unlawful discriminatory practice 
took place by filing directly with such.court a Notice of 
Petition and Petition within sixty (60) days after service of 
this Determination . A copy of this Notice and Petition must 
also be served on all parties including General Counsel, State 
Division of Human Rights’, One Fordham Plaza, 4th Floor, Bronx, 
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New York 10458. DO NOT FILE THE ORIGINAL NOTICE AND PETITION 
WITH THE STATE DIVISION OF HUMAN RIGHTS. 

Dated: SEP 1 6 2010 

New York, New York 


STATE DIVISION OF HUMAN RIGHTS 


By: 



Regional Director 


3 
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Letter to N.Y.C. Human Rights Commissioner Gatling, dated October 15, 2010 

[A52-A53] 


ROY DEN HOLLANDER 
Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917) 687-0652 
rdhhh@yahoo.com 


October 15, 2010 


Patricia L. Gatling, Commissioner 
New York City Commission on Human Rights 
40 Rector Street, 10th Floor 
New York, NY 10006 

Dear Ms. Gatling: 

One of you supervisors, Carlos Velez, refused to accept an age discrimination complaint 
concerning an incident that occurred on Saturday, January 9, 2010, at the nightclub Amnesia J.V. 
LLC, located in Manhattan. 

At around 11:00 pm, Amnesia required that a friend of mine and I, both male and middle 
aged, pay $350 for a bottle in order to enter the nightclub. Amnesia did not require other people 
who were in their twenties to buy a bottle for $350 in order to enter the club. 

I filed a complaint with the New York State Division of Human Rights, which found 
there was no sex discrimination but probably age discrimination. “A photo on complainant’s 
website suggests the he is significantly older than [Amnesia’s] patrons....” Determination and 
Order After Investigation, No. 10138862, N.Y.S. Human Rights Division, p. 2, Leon C, Dimaya, 
Regional Director (copy is attached). Since the N.Y.S. Human Rights Division does not have 
jurisdiction over age discrimination in a public accommodation, it dismissed the complaint. 

The New York City Commission on Human Rights, however, does have jurisdiction over 
public accommodations that discriminate based age. Although I was trying to file an age 
discrimination complaint with your Commission, supervisor Velez concluded based on the 
State’s Determination and Order After Investigation that the incident really involved sex 
discrimination, and not age discrimination as indicated by the State. Since I had already filed a 
complaint with the State about sex discrimination, I could not file another one with the City. 
Supervisor Velez simply changed my allegations so your Commission would not have to deal 
with the complaint. So the State says “age discrimination don’t bother us” and your Commission 
says “sex discrimination so the State has to deal with it.” 

Supervisor Velez also communicated through one of your employees that there was no 
discrimination at all because Amnesia was only charging older males $350 for admission and 
was therefore not barring us from entering. Years ago in Montgomery, Alabama, people with 
relatively darker skin color could enter a public bus, but they would have to sit in the back. By 
supervisor Velez’s reasoning, such conduct is not discriminatory because those with a different 
skin complexion were not barred from riding the buses. 
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Supervisor Velez, also through an employee, communicated that I should appeal the 
State’s Determination and Order After Investigation. That requires bringing an Article 78 action 
in the New York State Supreme Court, which will cost almost as much as paying $350 for a 
bottle to enter Amnesia. 

So what ever happen to President Harry Truman’s philosophy concerning passing the 

buck? 


Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 


2 
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Stern v. N.Y.C. Commn. On Human Rights, N.Y. Sup. Ct., Index No. 110668/05 

[A54-A57] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 46 

FRANK STERN, 1 ? 

' >>/ : 

Petitioner, 

- against - 

NEW YORK CITY COMMISSION 
ON laUMAN RIGHTS' 


Index No. 110668/05 


DECISION AND 
JUDGMENT 




-if* 


Respondent.' 


Nicholas Figueroa, J.: I - - ■■ 


fa; - ‘ .. v ,!■■■ j 

Petitioner, pursuant to New York City Administrative Code §8-123(e), seeks to reverse : 




respondent s July 1,2005 final determination affirming respondent s March 30,2005 dismissaliof 

•<:% ''• ■ . t. • . : 

petitioner’s complaint. Respondent found that there-was no probable cause to credit petitioner’s 

• ^ ! 

allej^ajion of an unlawful discrimination practice, i 

Petitioner’s complaint alleged that the New York City Department of Finance violated the 

... .yjy ' V*. : " • ’ I- • j 

J. .. j. 

York City^ Administrative Code Title 8, Chapter 1), bjr 

. dismissing him as a Parking Violations Bureau Administrative Law Judge because he is 

H' | . 

homosexual. .1. 

'* ' • . • 
r f|£ The Department of Finance, in opposing the administrative complaint, argued that it 

H#* ' V ’ . i 

refusal to allow petitioner to continue acting as an Administrative Law Judge because he made I 

- -laS - 'V' ’’ ' -V ” '• ' i- • • 

harassing sexual advances to two security guards working at the Parking Violations Bureau. 

... *• : • ••• . 

Petitioner denied harassing the security guards and characterized their complains as “homoerotic” 


and “j>py bailing].” He added that he was disparately treated because two heterosexual 

ijf?' : 

administrative Law Judges were not discharged, despite the sexual harassment claims against them. 




1 
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In rebutting petitioner’s disparate treatment allegation, the Department of Finance 


submitted affidavits from the two Administrative Law Judges stating that there had been no sexual 

'W' .■ ' . . 

harassment claims against them. It also submitted the incident reports and affidavits in which the 

•;#. v • : 

complaining security guards described petitioner’s conduct, as well as the affidavit of the 

Department’s Equal Opportunity officer’s affidavit in which she recounted her interview with the 
guards and concluded that they were credible. 


3i In^ejecting petitioner’s contention that he was treated differently than other employees, 

•*. ': - ’ . ’ •• ■■ • . '• ' ; 
S:- .'-V- ' . 

respondent noted that its investigator telephoned the; woman whom petitioner alleged made the 

V ; | i. 

tv’ ; comm^int against one of the two Administrative Law Judges. She informed the investigator that 


(■: cummauu against ope oi me two /vi 

■ • %'■ >' v ■ ' 

she J^notmade a sexualharassmt 


V ;:-- auc not made a sexual harassment complaint. Respondent also noted the other Administrative 
: •••■nr- wiieSk • 

__ „ jge’s.affidavit stating that no complaint had been lodged against him. 


^'Respondent found that the Department of Finance removed petitioner because of his 

?: . ■ ’ '' ' " i ; 

misfionduct^not sexual orientation. Respondent found that petitioner did not suffer disparate 

■ 0: • ''V/' ■?." 

jjf■. j" ' \ '■ m ; 

^33 treatment, xu^, Administrative Law J .dges he referred to had not been the .subjects 

' ^ V ■■■'V- - t ■ ' - »'.■ ■ yt ■ 3'- v : ; 

=- '• 


^■^JRetitioner asks this court to reverse respondent’s determination and grant him an 
KV evidentiary administrative hearing. He asserts that he was denied his “constitutional right to be 


' hearc^il^cause respondent did not hold a hearing and that respondent’s finding of no probable X 
• i causelwas not supported by substantial evidence. 

;:> | ^Petitioner also claims that respondent’s staff attorney, Paul Plotsker, whom petitioner refers 

j to as£myattomey”, told him that his superiors had been “pressuring” him to “drop iny case”; 

; . i . ’ '' i5 ■' • •; 

' j? •! . however, Plotsker, according to petitioner, did not name those superiors. Petitioner alleges that he 

• ‘ i assumes the pressure came from respondent’s Commissioner. Petitioner does not provide any 
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support for this new allegation. 


f This proceeding is not a CPLR Article 78 proceeding, (see Matter ofMaloff v. City 
Commission on Human Rights, 45 AD2d 834). 'rhcrefore, in reviewing respondent’s 
determination, the court must follow the applicable provisions of the Administrative Code of the 

.'f/. ’ * / I , 

City of New York and the Rules of the City of New York. 

f: In determining whether probable cause exists, respondent’s ’‘...Law Enforcement Bureau 

shalliind probable cause exists ‘Jo credit the allegations of a complainant that an unlawful 

■ - ' • ' * •; 

distpjpjnation practice has been or is being committed by a respondent where a reasonable person, 
lookmg^at t]he evidence asa whole, could reach the conclusion that it is more likely than not that 

the unlawful discrimination practice was committed” (Rules of the City of New York Commission 

f " ■ ' _l . ... 

on Hyjpan Rights (47 RCNY] §l r 51) 

air ^ eW City Human Rights Law [Administrative Code ofjthe City of New' 

Yor|: § t 8-123(e)], “The findings of the commission as to the facts shall be conclusive if supported 
by> s^tantial e vidence, on the record considered as a whole.” 

•^Before determining whether respondent’s determination was based on substantial evidence, 

■ : r ■ ■ ■ r 

the c<a|jt must decide petitioner’s claim that respondent deprived him of due process by 
adjudicating his claim on submissions, without a hearing. This argument is incorrect. 

^ r ^®Resppndent met its obligation to give petitioner a full opportunity to present his claim. 

■ ' : ; ?*: ■»? V• : . • • ife -^.f - -■ 

Petilmperwas able to present evidence in his behalf, particularly evidence that he was subjected; to 

% >'■' >•' ;• 

disparate treatment because of his sexual orientation. Respondent, in determining this question, 

: 

examined the proof both sides submitted, including affidavits by the allegedly favorably treated 
individuals, and the person petitioner named as a complainant against one of them. Respondent 
acted'Avithin its discretion in “the method...employedin investigating [petitioner’s] claim” (see 


■ m- ■ 

. ■ -\: 


3 












A 57 



Matter o f McFarland v. New York State Di tion of Human Rights, 241 AD2d 108, 112). The 
court may not substitute its judgment lor the agency’s "as to its investigative methods" (id. at 112, 

113). Moreover, respondent was under no legal obligatioirto conduct a hearing (see Matter of 
Chirof’ix w Mobil Oil Corporation. 128 AD2d 400, 403). 

Respondent, based on its legally sufficient investigation, correctly found no probable cause 
to credit petitioner's claim. The evidence as a whole (47 RCNY §1-51 , supra), reveals that there 
was no factual basis for petitioner’s claim of improper treatment. Rather, the record demonstrates 
that petitioner sexually harassed two persons. Petitioner’s unsupported claim that two heterosexual 
Administrative Law Judges were not removed despite sexual harassment charges against them was 
rebutted by proof that they w ere never charged with sexual harassment. 

Petitioner’s claim, which he raises for the first time on this proceeding, that respondent’s 
staff attorney was pressured into deciding against hint, is frivolous. Petitioner implicitly accuses 
the attorney of acting improperly by basing his determination on other than a lawful review of the 
record. Petitioner, who is an attorney, presumably is aware that such an unsupported attack on the 
integrity of an adjudicatory officer is improper (DR 8-102 (22 NYCRR §1200.43]. 

Accordingly, it is 

ADJUDGED that the petition is denied and the proceeding dismissed. 

This constitutes the decision and judgment of the court 
Dated: December 2. 2005 
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Jezebel Article, NYC Attorney Out To Reclaim His Ex-Wife From Feminism's 

Clutches, Get Laid Easier [A58-A59] 


NYC Attorney Out To Rgft aim B 'ix Wife From Feminism's C 


Ses, CV ‘ Laid Easier 

If 


Page 2 of 4 


(tor DEN HOIUNDER 

NYC Attorney Out To 
Reclaim His Ex Wife 
From Feminism’s 
Clutches, Get Laid 
Easier 


BYMtGANCARPtNnER AUG 18, 2008 5 00PM 

Share 27.8 1 .>! 

We 16 

GET OUR TOP STORIES 
FOLLOW JEZEBEL 


Like 135973 Wees. Sqn Up to see what your 
friends Ike. 

s 

About eight years ago, Roy Den Hollander was r ~- 

... , jd NYC Attorney Out To Reclaim His Ex Wife 

living the high life. He d just returned to New York -* From Feminism s Clutches. Get Laid Easier 

from a decade working in Russia with a pretty, 

young, docile Russian bride in tow and was set to 

live the high life. Then he found out what all his 

friends and acquaintances in Russia knew but 

hadn't told him (and I know, because I called some 

of them and asked): that she’d married him for her 

green card and his money and set on about 

divorcing him. He admits that he's still bitter 

[quelle surprise], which is why he spends all his 

time these days filing "antifeminist” lawsuits, to try 

to rid the world of feminism so that in twenty years 

be can many a wife untainted by some foolish idea__ 

that she is his intellectual equal or better and so that, in the mean time, he can get laid more 
cheaply. Yeah, he’s the same guy that filed lawsuits against bars and clubs that have "Ladies 
Nights.” Oh, brother.At least Hollander admitted to the New Yorker that he's got better luck 
with women when he can talk to them rather then when they get a look at his mug — though he 
refused to cop to his age, his r£sum£ suggests he turned 50 since his divorce. He says, post¬ 
divorce, "I tend to be attracted to black and Latin chicks, and Asian chicks,” so all you ladies of 
color out there, he likes to hang out at the Copa and salsa dance, which I'm sure he's, like, totally 
good at. But to today’s tall talc of woe from the man that feminists forgot — or tried to, anyway. 
He looks like that creepy guy that used to go to the 19+ clubs in college and stare at all the girls 
who wouldn't fuck him. But, obviously, that's not his fault for being a creepy bastard trying too 
recapture his lost youth by boning drunk chicks half his age, it's Feminism's fault for convincing 
drunk chicks half his age that they could do better. Way better. And where docs feminism 
inculcate women to eschew boning creepy old dudes that will divorce you in 10 years for the 
younger model because there will always be a younger model? Why, Columbia University, where 
Roy Den did his M.B.A If you can't get laid at Columbia as a 40year old asshole-y MBA student, 
really, it’s the fault of the goddamned Women's Studies Department. So he's suing them for 
"using government aid to preach a 'religionist belief system called feminism.'" Feminism, as we 
all know, teaches us to hate Men, "spreading prejudice and fostering animosity and distrust 
toward men with the result of the wholesale violation of men's rights due to ignorance, 
falsehoods and malice." Also, it "demonizes men and exalts women in order to justify 
discrimination against men based on collective guilt." Thus, since Feminism is a religion 
dedicated to violating the God-given rights of men, Columbia's program violates the Constitution 
of the United States and must die a litigious death. Look. I took a women’s study class in college, 
with a woman who considered herself a prominent first-wave feminist. If there was any class 
that taught me to dislike and take with a grain of salt any first-waver who said she was out there 
to help me, it was that class with that arrogant, undermining, fake-nice woman who gave me the 
lowest grade in the class (despite the highest marks throughout) for daring to disagree with her 
policy prescriptions and political philosophy during class discussion. I got my feminism from my 
dad, jerk-face, who taught me that I am any man's equal and many men's better and that I don't 
have to and never should kowtow to a man for anything, including sex, money, love or support. 
So, look, I would almost feel bad for you that your ex-wife conned you into marrying her so she 


hmv//if*yehel r.om/5038521/nvc-attomev-out-to-rcclaim-his-ex-wife-from-feminisms-clutch... 
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x Wife From Feminism's Copies, w aid Easier 


■ pvoald get her green card, but you’re such a jerk I kind of don't But your friends in Russia said 
that if you’re so damned desperate to get back to a society in which women are considered 2nd- 
class citizens and the "rights* of men are respected by the courts over the rights of women 
(especially in cases of date rape, which you so lovingly advocate in your New Yorker profile as 
the way things ought to be), you can always go back to Russia. I'm sure we'd even take up a 
collection to help buy you a plane ticket. Roy Den Hollander's R6sum6 [Roydenhollander.com] 
Lawyer Files Antifeminist Suit Against Columbia [NY Times] Hey La-a-a-dies [New Yorker] 
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Tasty 1027, Blog [A60-A62] 
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+ Add Event 


+ Acid Venue 
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Date of Birth: 
Joined: 
Looking For: 


Apr 26 
06 10 2008 
Friends 


Send a Message | Friend Request 


EVENTS 


PHOTOS WHERE I PARTY REVIEWS 
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says: 
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Amnesia Nightclub Nightclub in New York, NY - Reviews 


Page 1 of 3 



CLUBS NEWS MUSIC 


EVENTS PHOTOS COMMUNITY PLAN YOUR PARTY 


HALLOW f 


current city: NEW YORK 


most popular cities: LAS VEGAS | MIAMI | LOS ANGELES | ATLANTIC CITY | 


L'S > <ew York City > ' - > A > 


> Reviews 


Amnesia Nightclub New York 

< Back to Amnesia Nightclub New York 

REVIEWS FOR AMNESIA NIGHTCLUB NEW YORK 

Submit a Review 
Clubplanet members: • j in 

Guests: Please crea :. n . or enter your review below 

(only registered users can edit their reviews) 

Name:* r~ ' 


Title:* r 
Review:* r 


d 


3F4P43 

enter text above 

Submit 


LioogleTV (22 


Sony® Interr 


ing reviews 11 to 13 out of 13 reviews for Amnesia Nightclub New York 


sn.. ; says: (04.30.2010) 

choose scene 

This is the worst false advertisement I have ever seen. DJ Clue never 
came and they should called it Latin thursdays at amnesia. WTF 

If you are non Latin looking they wil not let you in. 


TODAY’S 

■* ■ ' t 



'!. says: (04.25.2010) 

Beware of RSVP’s !! 

I made & confirmed reservations for my bday this past wknd & they 
basically had no clue about what was going on. first they said u couldn’t 
get in unless u were on a list which i was except to them it wasn't valid 
even w showing them my confirmation which i got off their website, they 
were comDlete oricks about the whole thina & of course onlv wav to aet 

v r... » ». *m»\. iTT.iau.Mfvu' t\ ,1 v.rru rnv.Mr*rt»: i»«t-*t*rf>.-Mr , v». •w^tn 
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esia Nightclub Nightclub in 00J York, NY - Reviews 0 


in was if we bought bottles, go figure !! 

in the end my party of 12 made it in but after the hassle they gave me & 
my friends at the door quite frankly i wouldn't bother to go back, there are 
plenty of places to party in nyc u don't need to go somewhere & be 
treated like a jerk for no reason. 


ja; 1 says: (04.25.2010) 

DO NOT GO TO THIS CLUB!!!! 

I rsvp to attend this club & when me & my friend get there the bouncer 
asked if i was on the guestlist i said ''yes” & the name of it... this prick say 
"NO I CANT LET YOU IN” not your not on the guestlist or you have to 
pay to come in... ( was completely offended & outraged because the only 
reason i think he didnt let us in was because of our skin color racist 
bastard! Because i'm not white & have blonde hair & 120lbs therfore i 
would NOT recommend this anyone & I hope the police shut the club 
down! 
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Maria W. NY Blog [A63] 

Midtown West ( inhattan, NY ( Page 4 of 8 


upset with them. We ended up breezing through right after she came out, because I'm pretty sure 
they didn't want to upset her (Holly’s currently one of the models on Project Runway this season, 
so her "it" factor is pretty high right now). 

Holly's party made up a majority of the people there -- so it was basically models. The rest of the 
crowd was pretty weird, but I don't know how it is on a normal night. 

The venue is a really cool space. Very open and clubby, lots of mood lighting, and there are silks 
hanging from the ceiling, where acrobats perform a couple of times later in the night. There are 
three tiers - the open main floor with some lounge couches and a couple of small tables in the 
middle, and a long bar area on the left; the second tier has more tables and a semi-circular dance 
floor; the top tier is VIP and has exclusive tables. This place has potential to become a real 
hotspot, especially since it's in the meatpacking district, steps from cielo and kiss & fly However, if 
the rest of the crowd was what I saw, I wouldn't return. 

Was this review ...? Useful (3) Funny (2) Cool (1) 

12/11/2009 

Put your party pants on and get ready! Last night was the opening for the Thursday party at 
Manhattan's newest big danceclub. Amnesia 

No relation to Amnesia Ibiza, this venue resides in the space formally held by Sol. A tri-level club, 
there is a bar on the main floor and another on the third floor, (wo)manned by beautiful staff. 
Upstairs is the roped off VIP section, with comfy stuffed chairs and couches with a few tables 
interspersed. It's a crows nest view that takes up one side of the club and makes for a good people 
watching perch if you don't find the company you're with interesting enough. 

Most people were standing rather than sitting in the VIP section, mixing together and making new 
friends, well lubricated by the flowing cocktails. The main floor was busy, more seating found there 
with benches that face each other and short knee high tables in between. Different groups were 
dancing and lining up at the downstairs bar, people in their 20's, 30's, 40's. Interesting and eclectic 
crowd, let's see if it stays that way without the bs model and bottle service parties that used to be 
the tired old Sol formula. 

DJ Vice on the decks, spinning in a booth above, looking down onto second level center stage 
opposite the upstairs VIP area. The crowd was filling up the dance areas with their drinks in hand 
compliments of Belvedere Vodka. The music was pounding and there were a lot of happy friendly 
people celebrating the season and the new space 

This looks to be the beginnings of a hot Thursday night party In these days when more places are 
closing than opening, it's very good to have a new venue to club in the city. 

Was this review ...? Useful (5) Funny Cool (2) 

2/10/2010 

(Written on 1/27/10, then posted in the wrong section!) 

So I went here last Thursday and if was a great night out... 

from (he outset. I thought i was at Quo tho! It's weird because at the entrance of it, you 
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actually think you are going inside the Quo/Retox/Mist club space. Even when you enter, you feel 
like you're inside Quo, but Quo it is not. 

Thursday night they had great DJs out playing, so the music was on point. The space is really nice. 
You walk in and there’s tables rite from the start, but don't fret dancers, there's PLENTY of dance 
space to go around. There are 2 bars but Thursday night it only really needed 1, it wasnt very 
pakked, which was nice. 

There’s an upstairs section, VIP i would guess, with extra tables (that are quite comfortable). The 
decor is like a low lite blue, with these really cool lights up at the ceiling that lite up every so often 
in different colors of a rainbow. It has a warehouse feel to it, and it’s big. but not Mansion sized. 

Not to mention, there's dancers, but not your usual gogo dancers (like at Quo)...the dancers here 
dance on silks!!! Swinging bakk and forth 30 feet above the ground...pretty impressive i must say.. 

I was at a table up in the bakk, so I'm not very sure as to how much everything costs, but my 
guess would be basic club price...so i would say medium to pricey . A problem I had with the club 
however, is the location...it is WAYYYYYY west, almost in the water by the time you reach the 
venue, but if you don't mind to walk, it’s a great place to party!!! See you there! 


Was this review .? Useful (3) Funny (1) Cool 



Maria T 
New York, NY 


if* 2 / 10/2010 

I feel like this is one of the clubs that is really easy to get in to... 

Maybe I’m being bias, but I have only been here once- their grand opening. Interior design was 
okay- its huuge! Exposed brick wall, and the girls swinging from fabric is a nice touch. 


The crowd- again, anyone can get in kind of club, so enough said. 


Music was slow when it first started, but it slowly picked up 


Overall I would say go to just say you've tried it out, but not something I would make a regular 
spot. 


Was this review ? Useful (3) Funny Cool 



Kelly R 

Paris 

France 





OtiOO 1 / 17/2010 1 photo 

I went there on Saturday, January 9th at 10:45. We were on a promoter’s list, but they would not 
let us skip the line. The line was NOT MOVING. Finally, the promoter got there right before 11, and 
then they let him bring in like 20 people at once, including us. It wasn't even crowded inside! They 
were just making people stand outside to make it look like a cool club. I don't appreciate bullshit 
like that. About an hour later, the club was as full as it would get for the night, but it was a 
comfortable amount of people. I did get jostled every few minutes, but it's not a total nightmare like 
; can get at other clubs 

The DJ was GREAT. Loved it. Danced all night long. The bathroom sinks are really cool. 

I had bottle service at the promoter's table, so I can't speak for the skill of the bartenders Also, I 
don't know how much anything cost. Oh, but the guys who were with us had to pay $20 cover. 


v '/www vein rnm/hi7./amneqia-nvc.-manhattan 
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Joe R 

New York, NY 
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New York, NY 


When we came in, I was like, "What? Why are there sheets hanging from the ceiling? What ugly 
and awkward decorations." BUT they were for these ladies wearing vintagey-looking lingerie who 
climbed up and did Cirque de Soleil type stuff! Swinging around and spinning and twisting, all 
above the main floor of the club, with people dancing below them. It was pretty cool. They did it 
once around maybe 11:30 and then again maybe at around 1am. Definitely unique! Way better 
than just having girls in skanky outfits dancing on platforms. 

Was this review ...? Useful (6) Funny (3) Cool 

{ ■» 7/13/2010 . 

What a terrible place, extremely expensive for what it is, the crow is sketchy, the bouncers are 
despicable, there was only one good/friendly bartender. .. 

I will never go there again. Don't waste your time/money, there are so many other places to go 
instead of this, don't bother. 

Was this review . .? Useful Funny Cool 

• 1 7/8/2010 

If you're looking for your typical situation in the nightlife at certain clubs where you'll encounter a 
great deal such as the pull of (NO COVER CHARGE ALL NIGHT or UNTIL 12 if you RSVP) then 
are asked to pay $20- $40 since "there is no list" after being forced to wait outside of the door for 2 
hours.. .Amnesia is that place! 

If it wasn't for running into someone who had a connection, we would have continued walking 
away trying to "forget" that night. 

Once inside, we actually had fun. The place looks nice and all and the dj that night was good, but 
with the “bait and switch" methods that a lot of these clubs use, it reminded me of why I stopped 
going to clubs in the first place. 

It's unfortunate what people feel they need to do to other people to feel they have power and to 
take people’s money unfairly. DUH, it's called, get everybody in so they can buy drinks! That still 
means more revenue. Don’t piss off the consumer. The consumer is the only reason why you'd 
exist. Ugh. 

Despite this huge TYPICAL flaw in the nightlife scene, I had a much needed fun night out with the 
ladies. 


Was this review ...? Useful Funny (1) Cool 



12/12K009 1 photo 

This club caters to everyone.. .singles, couple, groups .all types of music. The club is huge you 
won’t be shoulder to shoulder like othe places.. You never know what performers they have... 
World renowned Dj 

Check it out you won't be disappointed.... 


Was this review ...? Useful Funny Cool 
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NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

20 EXCHANGE PLACE, 2ND FLOOR 
NEW YORK, NEW YORK 10005 

(212) 480-2522 
Fax: (212) 480-0143 
www.dhr.state.ny.us 


GALEN D. KIRKLAND 

' . v _ ‘ COMMISSIONER 

INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF 
NEW YORK STATE DIVISION OF HUMAN RIGHTS 

The New York State Division of Human Rights is a State agency mandated to receive, 
investigate and resolve complaints of discrimination under N.Y. Executive Law, Article 15 (“Human 
Rights Law”). The Division’s role is to fairly and thoroughly investigate the allegations in light of all 
evidence gathered. 

YOUR RIGHTS AND RESPONSIBILITIES AS A COMPLAINANT 

■ You have a right to obtain a private attorney at any time, but you are not required to do so. 

. ■ If you experience any further conduct by the Respondent that you believe is discriminatory, or 
is in retaliation for filing your complaint, you should immediately report it to the Division of 
Human Rights. 

I 

■ You must notify the Division of any change in your address or telephone number. If the 
Division cannot contact you, we may not be able to proceed with your case. Inability to locate 
you will result in the eventual administrative dismissal of your case. 

■ Your complaint may voluntarily be withdrawn in writing by you at any time. The withdrawal 
form must be signed by you or your attorney (original or fax will be accepted). A withdrawal 
form may be obtained from the Division. 

■ Conciliation or settlement is possible at all points in the proceeding, and the Division may 
provide assistance with conciliation or settlement at the request of any party. 

■ You, or your attorney, may review the Division's file in this matter, and may copy by hand any 
material in the file, or obtain photocopies at a nominal charge. The Respondent in this matter 
has the same right to review the file. 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

The Division represents neither the Complainant nor the Respondent. The Division pursues the 
State’s interest in the proper resolution of the matter in accordance with the Human Rights Law. 

Upon receipt of a complaint, the regional office will: 

■ Notify the Respondents). (A Respondent is a person or entity about whose action the 
Complainant complains.) 

■ Resolve issues of questionable jurisdiction. 


DAVID A. PATERSON 

GOVERNOR 
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■ Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the U.S. Department of Housing and Urban Development (HUD), where applicable. 
Such federal filing creates a complaint separate and apart from the complaint filed with the 
Division, and protects your rights under federal law, although in most cases only one 
investigation is conducted pursuant to work-sharing agreements with these federal agencies. 

■ Investigate the complaint through appropriate methods (written inquiry, field investigation, 
witness interviews, requests for documents, investigatory conference, etc.), in the discretion of 
the Regional Director. The investigation of the complaint is to be objective. 

■ Allow the parties to settle the matter by reaching agreement on terms acceptable to the 
Complainant, Respondent and the Division. The Division will allow settlement from the time 
of filing until the matter reaches a final resolution. 

■ Determine whether or not there is probable cause to believe that an act of discrimination has 

. occurred, if the matter cannot be settled prior to that Determination. The Division will notify 
the Complainant and Respondent in writing of the Determination. 

WHAT IS THE DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

It is the Division’s policy to investigate all cases promptly and expeditiously. Therefore, you 
are expected to cooperate with the investigation fully and promptly. No deadlines will be extended at 
any time during the investigation, unless good cause is shown in a written application submitted at least 
five (5) calendar days prior to the original deadline. 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 
dismissal of the case, the Complainant may appeal to the State Supreme Court within 60 days. 

If the Determination is one of probable cause, there is no appeal to court. The case then 
proceeds to public hearing before an Administrative Law Judge. Under Rule 465.20 (9 N.Y.C.R.R. 

§ 465.20), the Respondent may ask the Commissioner of Human Rights within 60 days of the finding 
of probable cause to review the finding of probable cause. 

WHAT IS A PUBLIC HEARING? 

A public hearing, pursuant to the Human Rights Law, is a trial-like proceeding at which 
relevant evidence is placed in the hearing record. It is a hearing de novo, which means that the 
Commissioner’s final decision on the case is based solely on the content of the hearing record. The 
public hearing is presided over by an Administrative Law Judge, and a verbatim transcript is made of 
the proceedings. 

The hearing may last one or more days, not always consecutive. Parties are notified of all 
hearing sessions in advance, and the case maybe adjourned to a later date only for good cause. 

The Complainant can retain private counsel for the hearing, but is not required to do so. If 
Complainant is not represented by private counsel, the Division’s counsel prosecutes the case in 
support of the complaint. Respondent can retain private counsel for the hearing, and, if Respondent is 
a corporation, is required to be represented by legal counsel. Attorneys for the parties or for the 
Division may issue subpoenas for documents and to compel the presence of witnesses. 
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At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 
Law Judge and is sent to the parties for comment. 

A final Order is issued by the Commissioner. The Commissioner either dismisses the 
complaint or finds discrimination. If discrimination is found. Respondent will be ordered to cease and 
desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 
accommodation of disability. The Division may award money damages to Complainant, including 
back pay and compensatory damages for mental pain and suffering, and in the case of housing 
discrimination, punitive damages, attorney’s fees and civil fines and penalties. A Commissioner’s 
Order may be appealed by either party to the State Supreme Court within 60 days. Orders after hearing 
are transferred by the lower court to the Appellate Division for review. 

WHAT IS A COMPLIANCE INVESTIGATION? 

The compliance investigation unit verifies whether the Respondent has complied with the 
provisions of the Commissioner’s Order. If the Respondent has not complied, enforcement 
proceedings in court may be brought by the Division. 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 
individuals filing complaints and from those against whom a complaint has been filed. The 
information is necessary to conduct a proper investigation; failure to provide such information could 
impair the Division’s ability to properly investigate the matter. This information is maintained in a 
computerized Case Management System maintained by the Division’s Director of Information 
Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. 

GENERAL INFORMATION 

For a more detailed explanation of the process, see the Division’s Rules of Practice 
(9 N.Y.C.R.R. § 465) available on our website www.dhr.state.ny.us. If you have any additional 
questions about the process, the investigator assigned to the case will be available to answer most 
questions. 
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Certification of Record on Appeal to the Appellate Division First Department 

I, Roy Den Hollander, the petitioner-appellant and attorney in this action, 
certify, pursuant to CPLR § 2105, that the foregoing printed papers on appeal have 
been personally compared by me with the originals on file in the office of the Clerk 
of the County of New York and found to be true copies of those originals of the 
record on appeal, consisting of the notice of appeal, relevant portions of the 
pleadings and their relevant exhibits, and the reviewable orders in the case now on 
file in the office of the Clerk of the County of New York. 


Dated: December 24, 2013 

New York, N.Y. 


By: Roy Den Hollander, Esq. 

Petitioner-appellant 

545 East 14 St., 10D 

New York, NY 10009 

(917) 687-0652 

Roy 17 den@gmail.com 
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I’m Roy Den Hollander the petitioner-appellant and an attorney representing myself. 

I’m appealing the dismissal by the Supreme Court of an Article 78 complaint. 

Remedies of law issue 

The key issue is one of statutory interpretation. 

When the State Human Rights Division dismisses a discrimination complaint for one type of 
discrimination can the complainant file a grievance with the City HR Commission for a different 
type of discrimination stemming out of the same fact situation over which the State Division did 
not have jurisdiction? 

Facts 


The facts are simple: I and another grey-hair gentleman tried to gain admission to the night club 
Amnesia. Unlike other customers, we were barred from admission unless we purchased a $350 
bottle of brandless vodka. We declined. 

I filed a complaint of sex discrimination with the State HR Division, which found no sex 
discrimination but that it appeared to be age discrimination over which the State had no 
jurisdiction for public accommodations. 

I then filed an age discrimination complaint with the City HR Commission because it did have 
jurisdiction over age discrimination. 

The City HR Commission found that because I had filed a complaint for sex discrimination with 
the State HR Division, I was barred from filing a complaint for age discrimination with the City 
Commission. 

The lower court upheld the City HR Commission’s decision 
Remedies of law argument 

The pertinent statute is NYC Admin. Code § 8-109(f)(iii) in the City’s Human Rights Law that 
says once the State HR Division makes a final determination in a case, a complaint for the same 
“grievance” cannot be brought with the City HR Commission. 

The question is does “grievance” mean the fact situation or the cause of action? 

The lower court held it meant the fact situation. 

The problem with that holding is it sets up a trap by which discrimination wins, and given the 
City Council’s policy in enacting its human rights law, I doubt it intended that to happen. 
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This is how the trap works: If a person complains to the State HR Division about one type of 
discrimination by a public accommodation over which the State has jurisdiction [race, creed, 
color, national origin, sex, disability, marital status, sexual orientation, or military status], but the 
State dismisses the complaint because it finds the discrimination was really based on a type of 
discrimination over which it does not have jurisdiction [age, partnership status, alienage, or 
citizenship], then the complainant is left without a remedy. 

Under the lower court’s holding that grievance means the fact situation, the complainant cannot 
go to the City HR Commission, which does have jurisdiction because he already filed a 
complaint with the State HR Division, and he cannot start a new action in court because of Exec. 
Law § 279(9) and N.Y.C. Admin. Code § 8-502(a) prohibit it. 

So he’s trapped and the bigots win under the lower court’s holding and the City’s argument. 

Under my argument, “grievance” means a cause of action, so if the State HR Division dismisses 
a complaint because it believes the type of discrimination that occurred was outside its 
jurisdiction, the complainant can still find a remedy with City HR Commission, which has 
jurisdiction over that type of discrimination, such as age, partnership status, alienage, or 
citizenship. 

The City Council was not blind to the difference in the jurisdictional reach of State HR Division 
and the City HR Commission. The members knew that a citizen might file with an agency that 
did not have the power to deal with a particular type of discrimination, so rather than preventing 
him from going to an agency that did have the power, they used the term “grievance”—not the 
phrase “fact situation,” or the tenns “incident or occurrence.” 

Of course, they were also mindful of not wasting an agency’s resources on a type of 
discrimination that was already resolved by another agency. Use of the term “grievance” as a 
cause of action provides the best of both worlds—protection of rights and conservation of the 
taxpayers’ money. 

NYC Admin. Code § 8-109(f)(iii), therefore, only prevents going from the State Human Rights 
Division to the City Human Rights Commission on a cause of action that either of the two 
agencies on their own could resolve. 

No other recourse 

Any appeal of a State’s dismissal of the non-jurisdictional cause of action would go nowhere 
because it does not have jurisdiction. 

The person could start a special proceeding and incur the time and cost of such on the cause of 
action that falls within the State Human Rights jurisdiction. The avoidance of court proceedings, 
however, was one of the reasons for setting up human rights agencies because the legislators 
knew that when faced with such costs in money and time, individuals are likely to forego 
fighting discrimination, which means the bigots win. 
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City Council Policy 

City Council’s legislative intent of enacting its human rights law: 

The council . . . [declared] that prejudice, intolerance, bigotry, and discrimination . . . 
threatened the rights and proper privileges of [the City’s] inhabitants and menaced the 
institutions and foundation of a free democratic state. [City HR Commission] was 
created with power to eliminate and prevent discrimination from playing any role in 
actions relating to . . . public accommodations .... NYC Admin. Code §8-101. 

Another concern of the City Council was that citizens have a low cost means to protect their 
rights by using government agencies established for that purpose. 

Rebuttal to City two bites of the apple 

It is important to keep in mind what this case is about and not the specious example the City uses 
in claiming I want a “second bite at the apple.” (City HR Brf. at 28-29). I never got one bite at 
the apple because the State HR Division’s fact-finding showed it did not have jurisdiction and 
the City HR Commission dismissed. The City’s example in its Brief is not on point because 
color and race are within the jurisdiction of the State Human Rights Division and the City HR 
Commission. If a person went to any of these bodies, he could allege discrimination under both, 
and the body would have jurisdiction. If he failed to initially allege one, he could amend, and if 
he did not, then he sat on his rights, which has nothing to do with election-of-remedies. 

It’s clear what happen in this case. The bureaucrat Carlos Velez was angered that I complained 
about him to his boss who overrode his lame conclusion that there was no discrimination because 
my friend and I could enter if we paid $350. He wasn’t about to spend much time investigating 
this matter, so he slapped together a slipshod decision and threw in some politically correct 
insults to threaten me off from appealing. 

Statutes-Remedies 


N.Y. State Exec. Law 297(9): If filed complaint with State HR Division or a local human rights 

agency, cannot go to court over same “grievance,” which = same 
occurrence. If filed complaint in court, cannot go to State HR 
Division. If complaint pending before any administrative agency 
under any other law of the state , cannot go to State HR Division. 

N.Y.C. Admin. Code 8-502(a): If filed complaint with City HR Commission or State HR 

Division, cannot go to court over same “discriminatory 
practice,” which = same occurrence, “grievance” not mentioned. 

N.Y.C. Admin. Code 8-109(f)(i): If filed complaint in court, cannot go to City HR over same 

same “grievance.” 
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8-109(f)(ii): If has complaint pending before any administrative agency 
under any other state law, cannot go to City HR over same 
“grievance.” that is still pending with the State 

8-109(f)(iii): If the State Human Rights Division made a final 

detennination on complaint, cannot go to the City HR 
Commission on the same “grievance.” 


Statutes-Discrimination Types 

NYC Admin. Code §8-107(4)(a): Protects against public accommodation discrimination based 

on race, creed, color, national origin, age, sex, disability, 
marital status, partnership status , sexual orientation or 
alienage or citizenship status . 

State Exec. Law §296(2)(a): Protects against public accommodation discrimination based on 

race, creed, color, national origin, sex, disability, marital status, 
sexual orientation, or military status . 

Meaning of grievance language in NYC Admin. Code § 8-109(f)(iii) 

The lower court assumed the term “grievance” was identical with the “occurrence” or “fact 
situation” that gave rise to the grievance because that is how the term is used in the State Human 
Rights law, Exec. Law §297(7), and “discriminatory practice” in Admin. Code 8-502(a). 

However, the statute that applies to this case is NYC Admin. Code § 8-109(f)(iii)—not Exec. 
Law §297(7), which applies to going from an agency to a court, or court to an agency, or from an 
agency to the State HR Division. As for NYC Admin Code §8-502(a), it also applies to going 
from an agency to a court but does not use the word “grievance.” 

Cause of action = grievance 

According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or wrong that 
gives ground for a complaint.” Without the violation of a right there is no wrong and no 
complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. 

The U.S. Supreme Court ruled “[a] cause of action does not consist of facts, but of the unlawful 
violation of a right which the facts show.” Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 321 
(1927). When the “violations of two individual rights have occurred,” even though “both 
violations spring from a common fact, a single occurrence” there are two injuries, not one. 
Herrmann v. Bran iff Airways, Inc., 308 L.Supp. 1094, 1099-1100 (S.D.N.Y. 1969). 

The person discriminated against because of his sex is wronged, which means he has a “cause of 
action” because he was denied something others weren’t due to his sex. A person discriminated 
against because of his age also has a cause of action, because he was denied something due to his 
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age. The two causes of action are not the same. One was motivated by ill will toward a person’s 
sex while the other was motivated by ill will toward a person’s age. 

If the same person is discriminated against for both his sex and age on the same occasion at the 
same time, the person has two causes of action or two grievances stemming from the one 
incident. 

When Amnesia refused to let my friend and I enter the club unless we paid $350 for a bottle, that 
occurrence gave rise to two potential injuries, injustices, or wrongs: unlawful sex and unlawful 
age discrimination. The State Human Rights Division made a final determination only on the 
sex discrimination grievance, which left the age discrimination grievance undecided. 

This case is not about agency shopping. Here, the State had jurisdiction over the allege cause of 
action: sex discrimination, but then the State discovered through its investigation that the real 
cause of action was apparently age discrimination over which it had no jurisdiction. 

The lack of jurisdiction meant I could not amend the complaint. 

Res judicata standard of review 

The lower court relied on res judicata cases to bolster its remedies holding by stating: 

[My] age discrimination claim ‘constitutes the same cause of action as the formerly 
litigated [gender] claim,’ as it arose out of the same transaction or occurrence from 
January 9, 2010. Troy v. Goord, 300 A.D.2d 1086, 1087 (4th Dept. 2002); see also Smith 
v. Russell Sage Coll, 54 N.Y.2d 185,192-194 (1981); Tsabbar v. Delena, 300 A.D.2d 
196, 197 (1st Dept. 2002). 

(Order and Judgment, Hunter, J., at 3, A-10). 

The problem with the lower court’s election of remedies analogy with res judicata is that res 
judicata and collateral estoppel are generally applied to final judgments of courts of limited 
jurisdiction. See Hallock v. Dominy, 69 N.Y. 238, 240-41 (1877); Firedoor Corp. of Am., Inc. v 
Merlin Indus., Ltd., 86 A.D.2d 511, 446 N.Y.S.2d 325, 327 (1st Dep’t 1982). 

However, if the limited nature of the court’s jurisdiction precludes determination of a particular 
claim, its decision will not be res judicata or collaterally estopped as to that claim. Leshin v. 
Ludwig, 111 N.Y.S.2d 105, 110 (Dorn. Rel. Ct. 1952). 

As Judge Cardozo held in a Court of Appeals case: 

An election of remedies presupposes a right to elect. ... If in truth there is but one 
remedy, and not a choice between the two, a fruitless recourse to a remedy withheld does 
not bar recourse thereafter to the remedy allowed. 

Schenckv. State Line Tel. Co., 238 N.Y. 308, 311 (1924)(Cardozo, J.). 
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Since the State HR Division does not have jurisdiction over age discrimination in public 
accommodations, there was not a choice between two remedies within the State Division, so the 
lower court’s analogy to res judicata actually means the election of remedies doctrine does not 
apply. 


Splitting doctrine 

The City in its brief also tried an analogy with the “splitting” doctrine to support its election of 
remedies argument. (City Brf. at 23). 

The splitting doctrine deals with instances in which a plaintiff with a single money claim omits 
part of what is due him when he sues. Siegel, New York Practice, p. 11 A, 5 th ed. The omitted 
part is waived. Id. Even the case cited by City HR deals with a single monetary claim. Such is 
not the situation here. 

Probable cause for discrimination 

Requirement: “Where a reasonable person, looking at the evidence as a whole, could reach the 
conclusion that it is more likely than not that the unlawful discriminatory practice was 
committed.” 47 RCNY 1-03. 

Image 

Two young ladies gain admission without paying $350 for a bottle, two grey hair guys are 
required to pay $350, then two groups of two young ladies each gain admission without paying 
$350. So what would a reasonable person conclude? 

The lower court concluded: “Amnesia’s decision for requiring $350 bottle service [from older 
males] was based upon a nondiscriminatory, legitimate reason of ‘limited space and the goal of 
furthering the image of Amnesia’s establishment.’” (Order and Judgment, Hunter, J., at 3, A-10). 

Amnesia admitted to the State HR Division that “when the nightclub is crowded, [Amnesia] 
employs an admissions strategy to limit the number of individuals, male and female, who do not 
have the appearance respondent desires to maintain the image of the nightclub.” (A-50, State 
Order, emphasis added). 

By Amnesia’s admission and common sense, Amnesia’s image is based on a person’s 
appearance. (A-50, State Order). Its doorman has no other information, other than an 
identification card, to go on for concluding whether a person meets Amnesia’s image. Amnesia 
couldn’t pursue an image of only Christians because there is no way of distinguishing a Christian 
from the followers of some other religion by just looking at the person and checking their 
identification, at least in America. 

So when Amnesia starts limiting the number of people to enter the club when it is crowded, it 
necessarily starts discriminating—based on appearance—against those who do not fit its image. 
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The State Human Rights Division inferred that image is one of youth. The lower court wrongly 
called the State HR Division’s inference dicta. 

According to the Second Circuit: “In the course of receiving a complaint, the S[tate] HR 
Regional Office will serve respondents, make sure the S[tate] HR Division has jurisdiction, and 
if so, begin investigation.” Rosu v. City of New York, Docket No. 13-243-cv, 2014 U.S. App. 
LEXIS 2402, at *9 (2d Cir. Feb. 7, 2014). 

Conducting a fact-finding visit to “make sure the S[tate] HR Division has jurisdiction” is not 
dicta. 

The State’s trained investigators made the necessary fact findings to resolve whether the State 
had jurisdiction—it did not because the reasonable inference was that Amnesia had engaged in 
age-discrimination. 

[Dicta are “statements made by a court in an opinion which are unnecessary to the holding . . . .” 
Chiasson v. N.Y.C. Dep’t of Consumer Affairs, 138 Misc. 2d 394, 396 (1988). Among the 
requirements of the State HR Division’s Investigative Procedure is that the investigation be 
objective and “[rjesolve issues of questionable jurisdiction.” (Information for Complaints at 1-2, 
A-66-67). 

Another definition for dicta are expressions in a court’s opinion that go beyond the facts. The 
State DHR, however, reached its conclusion based on the facts its investigators observed—facts 
of a more probative value than those relied on by the City Commission which used an Internet 
article and Internet blogs. The lower court places more value on Internet communications than 
eyewitness accounts by trained investigators.] 

Given the State HR Division’s fact-findings, a reasonable person would conclude that Amnesia’s 
admitted image is one of youth. 

Since Amnesia’s image is one of youth, it erects a barrier to deter the un-young from entering— 
a $ 350 for a bottle of watered down, brandless alcohol. In other words, the back of the bus can 
hold just so many members of a disfavored group before they are no longer admitted even 
though there is plenty of room in the front of the bus. 

The City argues that Amnesia is not discriminating in favor of its image of youth because of 
nightclub demographics. Assuming the Court can take judicial notice concerning nightclub 
demographics, it does not negate that Amnesia’s policy of enforcing a youthful image results in 
discriminating against others based on age. Otherwise, an all-white country club could say 
everybody there is white because it’s white people who typically play golf and tennis. 

If Amnesia’s image was not one of youth, then it could be discriminating on the basis of color, 
sex, or perhaps national origin. Regardless of which basis Amnesia was discriminating on in 
order to preserve its image of appearance when crowded, it still violates N.Y.C. Admin. Code 
Title 8. 
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Both the lower court and City Human Rights, however, approved of such discrimination. 

Need not be a practice or policy 

Even though Amnesia admitted to enforcing a policy and practice to further its youthful image, 
discrimination does not require a policy or practice, one instance of such is good enough for 
violating the City’s Human Rights Law 

Silver Dragon Restaurant v. The City Commission on Human Rights, N.Y.L.J., March 31, 2004, 
p. 24, col. 3 (Sup. Ct. Kings Co.)(on one occasion a black lady was required to pay for food 
before it was served while others who were white were served and then paid) and Joseph v. N. Y. 
Yankees Partnership, N.Y.L.J., October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion a 
black lady was refused admission to the Yankee Stadium Club unless she changed attire, which 
she did, but inside saw that white ladies did not have to wear the same type of attire). 

Substantial evidence required for a probable cause determination. 

The evidence relied on by the City HR Commission must be “substantial evidence”; otherwise, 
the Commission’s findings will not be conclusive, and a court may then substitute its judgment 
for that of the Commission. See N.Y.C. Admin. Code §8-123(e); Okoumou v. Community 
Agency for Senior Citizens, Inc., 17 Misc.3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 N.Y. Misc. 
LEXIS 6756 *13 (2007). 

“Substantial evidence ‘means such relevant proof as a reasonable mind may accept as adequate 
to support a conclusion or ultimate fact. . . . Essential attributes are relevance and a probative 
character. . . . Marked by its substance—its solid nature and ability to inspire confidence, 
substantial evidence does not rise from bare surmise, conjecture, speculation or rumor. . . . More 
than seeming or imaginary. . . .’” Matter of 119-121 E. 97th St. Corp. v New York City Comm ’n. 
on Human Rights, 220 A.D.2d 79, 81-82 (1996). 

Evidence for establishing facts can only be alleged by a person in a position to know the facts. 
Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index No. 478/93 (March 2, 1993). 

Hearsay is treated skeptically, Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 
1303/97 (May 30, 1997). 

Evidence relied on by the lower court 

The lower court refers to 

(1) the State HR Division’s Determination and Order After Investigation, which was 
based on the eyewitness accounts of trained investigators in discrimination and infers age- 
discrimination. When I examined the City HR Commission’s investigation file on February 21, 
2013, the only State HR Division document was the State HR Order and a cover letter—there 
were no investigation report, no supporting materials; 

(2) a verified complaint and rebuttal by me, also an eyewitness; and 
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(3) an answer by Amnesia’s corporate officer Henry Rosas who was not an eyewitness. 
(Order and Judgment, Hunter, J., at 3, A-10). Since Rosas was not an eyewitness, his answer is 
useless because he did not have personal knowledge of the facts as required by Kopanski v. 

Hawk Sales Co., 76 Misc. 2d 348, 349; 350 N.Y.S.2d 53, 534 (N.Y. Sup. Ct. Herkimer Cty 
1973). 

So it appears that the weight of the evidence tips in favor of age-discrimination, yet the lower 
court upheld City HR’s decision of no probable cause that age discrimination occurred. 

There must be some missing materials that tipped the balance for the lower court to uphold City 
HR’s decision even though the lower court does not mention them—perhaps out of 
embarrassment. 

Internet blogs are not substantial evidence 

The City HR Commission relied on two Internet blogs for substantial evidence that Amnesia also 
required younger patrons to buy a bottle in order to enter. The problem is that the City HR 
Commission did not know whether these bloggers were who they said they were, were sober 
enough that their perceptions and memories were accurate, or were actually at Amnesia when 
they claimed. 

The first blogger “Tasty,” April 2010, may not have been allowed in without buying a bottle, but 
it is not clear, since the City Commission never contacted her. If she was required to buy a 
bottle, it may have been because she was with gray haired guys or a large group of 12. A-61-62. 
We don’t know. 

As for the second blogger Maria, December 2009, she doesn’t even mention bottles, just that 
younger folk were “lining up at the downstairs bar,” which is inside the club. A-63. The City 
Commission assumed they were buying bottles, but bottles can only be purchased at tables 
within a nightclub. Bottle service is the practice, in which coveted tables at swanky clubs are 
reserved for a group as long as they buy a high-priced bottle of vodka or champagne. State 
Liquor Authority, Departmental Bill #16 (SLA 10-07); Associated Press 2007, New York Eyes 
Regulating Bottle Seiwice. The State HR Division Order confirms this for Amnesia when it 
stated that Amnesia had “several tables for individual bottle service . . . .” People in clubs who 
buy bottles place their orders while sitting at tables because waitresses are the ones who serve the 
bottles along with cantors of mixer and glasses—customers don’t line up at bars for bottles of 
liquor but individual drinks. 

More importantly, the blogs do not purport to represent the events that occurred to my friend and 
me on January 9, 2010. 

Probable cause finding not accorded substantial deference 

The key case the City cites with no signal that an agency’s probable cause finding be given 
substantial deference does not hold such. Mitchell v. Comm ’n Human Rights, 234 A.D.2d 
128,128 (1st Dep’t 1996). That Article 78 proceeding was decided against the petitioner because 
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he failed to file his City HR complaint within one year of the alleged discrimination as required 
by N.Y.C. Admin. Code § 8-109(e). Anything else from that case is dicta. 

In Wu v. N.Y.C. Comm ’n Human Rights, 84 A.D.3d 823, 824 (2d Dep’t 2011), the Second 
Department stated a City HR determination requires a rational basis, but Wu does not hold or 
state that City HR detenninations are accorded “substantial deference.” In Doin v. Continental 
Ins. Co., 114 A.D.2d 724,725-26 (3d Dep’t 1985), the issue was not the “fairness or 
completeness” of a State Human Rights Division investigation but whether the State had 
rationally denied a formal hearing. 

The Commission conducted an abbreviated, one sided, and irrational investigation. 

InRosuv. City of New York, Docket No. 13-243-cv, 2014 U.S. App. LEXIS 2402, at *11 (2d 
Cir. Feb. 7, 2014), the Second Circuit Court of Appeals held that “[bjefore [a] detennination of 
no probable cause may be reached, the Commission’s statute requires a full investigation . 

N.Y.C. Admin. Code § 8-109(g).” (Emphasis added). 

47 RCNY § 1-31 requires that the City Commission conduct an accurate and thorough fact¬ 
finding. 

Failures of investigation 

The lower court concluded that the City Commission did not conduct a one-sided and 
abbreviated investigation, A-10, even though it 

(1) failed to interview two of the three eyewitnesses; 

(2) relied on Internet blogs by persons identifiable only by their Internet monikers and 
who, by their own blogs, admitted not even being at Amnesia at the time of the incident; 

(3) ignored an Internet blog by one person who was at the nightclub at the time of the 
incident because it supported a finding of discrimination; 

(4) relied on an Internet article by an unknown person using ad hominem attacks as a 
basis for finding no discrimination; 

(4) dismissed as dicta the findings of the only government agency, N.Y. State Human 
Rights Division, to conduct an on-site investigation that age discrimination was likely at 
work; 

(5) relied on an answer by a person who lacked firsthand knowledge of the incident; 

(6) ignored that one act of discrimination violates the human rights law; 

(7) relied on an alleged missing video that was useless anyway because it had no audio. 

Court says adequate 

The lower court listed the following actions, A-10, by the City HR Commission as comprising an 
adequate inquiry: 

“[Cjonducted an intake interview prior to the filing of his complaint”: If Velez of the 
City Commission had his way, there would have been no interview, and even with the interview, 
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where I told the City HR Commission about the eyewitness Robert M. Ginsberg, The City 
Commission failed to contact him. 

“[SJerved petitioner’s complaint”: The mailman did that. Still, what investigation 
technique meant to discover the truth is mailing a complaint—none. 

“[Djemanded and obtained a Verified Answer from Amnesia; gave petitioner an 
opportunity to submit a Rebuttal”: Actually, the demand was a form letter delivered by the 
mailman with the complaint and I did submit a rebuttal. 

As for the “Verified Answer,” it was useless because the person making it did not have 
firsthand knowledge of the facts as required. The City Commission also failed to independently 
verify the answer’s alleged facts. So among the complaint, answer, and rebuttal, only the 
complaint and rebuttal were made by someone with firsthand knowledge. Yet, The City 
Commission and the lower court considered a defective answer as more probative than a 
complaint and rebuttal that followed the legal requirements. 

“[The City Commission] obtained and reviewed the [State HR Division’s] entire file on 
[my] previous [sex] discrimination complaint”: The only items from State HR Division that 
were in The City Commission’s investigation file were the State’s Determination and Order 
After Investigation with a cover letter from State. Not much of a file, besides the City 
Commission’s Order, A-42, discredits the State’s investigation anyway. 

“[Attempted to locate [the doorman]”: The only attempt by the City Commission to 
locate the Amnesia doorman was a letter addressed to only his first name, “David,” at Amnesia’s 
business address. The letter was returned as undeliverable. There were no emails, letters, 
telephone logs, or evidence of in-person visits to Amnesia’s manager, or officers, in an attempt 
to locate “David,” or even detennine his last name. 

“[Attempted to obtain Amnesia’s surveillance video”: An obviously wasted effort, since 
even had The City Commission acquired it did not have audio. 

Reality of investigation 

In reality, the City Commission’s investigation consisted of its Law Enforcement Officer, Carlos 
Velez, 

sitting down at his desk and with little work over a short period of time; 

sending out a letter to the Amnesia doorman that was returned; 

contacting Amnesia’s attorney—only the number, but not any notes of a conversation 
were in the investigation file; 

sending an email requesting a complete file from the State that he never received; 

searching the Internet and cherry picking a couple of untrustworthy, irrelevant blogs, and 
an article that he stretched into supporting a “no probable cause” determination. 


11 



Broad discretion 


The lower court ruled that the City Commission’s efforts were sufficient because City HR has 
broad discretion in determining the method to be employed in investigating a claim. (Order and 
Judgment, Hunter, J., at 3, A-10). But how broad is that discretion—is it a blank check? 

The lower court cites to three Appellate Division cases: Wu v. N.Y.C. Comma, on Human Rights, 
84 A.D.3d 823, 824 (2nd Dept. 2011), quoting Matter of Levin v. N.Y.C. Commn. on Human 
Rights, 12 A.D.3d 328, 329 (1st Dept. 2004); see also Stern v. N.Y.C. Commn. on Human Rights, 
38 A.D.3d 302, 302 (1st Dept. 2007). 

The problem with these Appellate decisions is that they do not specify the methods used in the 
respective investigations conducted by the City HR Commission to reach a no probable cause 
finding. Without knowing what steps were taken in those investigations, it is impossible to 
compare them to the City Commission’s actions in this case. 

Of the three Supreme Court decisions that were appealed to their respective Appellate Divisions. 
Only one of the decisions, Stern v. N.Y.C. Commn. On Human Rights, Sup. Ct. N.Y. 110668/03, 
at 1-2, A-54-55, cited the investigatory methods used by City HR to find no probable cause. In 
Stern, City HR reached its no probable cause decision based on affidavits from two 
administrative law judges involved in the fact situation of the alleged discrimination, affidavits 
from security guards, an affidavit from the N.Y.C. Department of Finance Equal Opportunity 
Officer, and incident reports from the Department of Finance. 

No Internet blogs or articles were involved. 

The lower court accepted the City HR’s argument that what it did in this case was consistent 
with other cases. The cases cited by the City HR Commission make clear by comparison that it 
conducted a slip-shod investigation in this case. (City HR Brf. at 40-41). 

Chirgotis v. Mobile Oil Corp., 128 A.D.2d 400, 403 (1st Dep’t 1987), found that in light 
of a 56 page statement by defendant with affidavits and relevant documents that a hearing or 
conference was not required. Amnesia only submitted a three page answer by a person lacking 
firsthand knowledge. 

Pascual v. N.Y.S. Div. Human Rights, 37 A.D.3d 215, 216 (1st Dep’t 2007), found that 
subpoenaing documents was unnecessary because petitioner had a two hour fact-finding 
conference to present and rebut information. Here, City HR did not provide a fact-finding 
conference. 

Block v. Gatling, 26 Misc. 3d 1228(A), 2010 N.Y. Misc. LEXIS 352 (Sup. Ct. N.Y. Cty., 
Feb. 18, 2010), aff’d, 84 A.D.3d 445 (1st Dep’t 2011), found that the people not interviewed were 
not relevant to plaintiffs allegations of age discrimination and disability discrimination, which 
were actually disproved by plaintiffs own admissions, a collective bargaining agreement, and 
defendant’s position statement. Amnesia never provided a position statement although it was 
invited to, and while City HR tried to contact a witness for Amnesia, it failed to even try to 
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contact my eyewitnesses to the discrimination—attorney Robert M. Ginsberg, which amounted 
to denying me a “full and fair opportunity” to present my claims, as required by Matter of Barnes 
v Beth Israel Med. Ctr., 977 N.Y.S.2d 888 (1st Dep’t 2014); Stern v. N.Y.C. Comm ’n Human 
Rights, 38 A.D.3d 302, 302 (1st Dep’t 2007); Gleason v. W.C. Dean Sr. Trucking, 228 A.D.2d 
678, 678 (2d Dept. 1996). 

McFarland v. NYSDHR, 241 A.D.2d 108, 111 (1st Dept. 1998), included a fact-finding 
conference in which witnesses were presented and numerous documents submitted. Such did not 
occur here. 

David v. N.Y.C. Comm ’n Human Rights, 57 A.D.3d 406, 407 (1st Dep’t 2008), City HR’s 
investigation included conducting over 20 interviews. Here The City Commission conducted 
only one with me. 

Givens v. Gatling, 2011 N.Y. Misc. Lexis 3551 (Sup. Ct. N.Y. Cty. July 11, 2011), a case 
not cited by City HR makes clear that its investigation in this matter was insufficient. In Givens, 
City HR “did not interview witnesses, because petitioner failed to provide the Commission with 
this information during the investigation.” Givens at *8. Here, City HR simply ignored a key 
witness, Robert M. Ginsberg, even though it knew about him and how to contact him. 

Arbitrary and Capricious 

An agency’s decision is arbitrary and capricious when it relies on reports that are “inapplicable 
or irrelevant” on their face. 125 Bar Corp. v. State Liquor Authority, 24 N.Y.2d 174, 179 (1969). 

The Internet article by Jezebel and the blogs by “Tasty 1027” and “Maria W. NY,” which the 
City Commission and apparently the lower court relied on did not even address the 
discriminatory incident of January 9, 2010, and Amnesia’s answer was inapplicable because 
Rosas did not witness the incident. 

In addition, if an agency officer fails to follow the agency’s rules in rendering a detennination, 
that determination will be arbitrary and capricious. Frick v. Bahou, 56 N.Y.2d 777, 778 (1982). 
The City Commission’s Velez failed to conduct an accurate and thorough fact-finding as 
required by 47 RCNY §1-31. 

Procedural due process violation 

The lower court in dicta held that a government agency can violate its required procedures, 
including failing to provide an impartial decision maker, and still adhere to procedural due 
process in making a decision just because its decision is appealable to a court. 

Just because a party has an opportunity for judicial review does not mean an agency’s action 
complied with procedural due process; otherwise, whenever an agency failed to follow its 
procedures thereby violating procedural due process, and a person appealed to a court, the court 
would have to say that violation was okay because the person appealed. 
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The lower court wrongly relies on Velella v. N.Y.C. Local Conditional Release Commn., 13 
A.D.3d 201, 202 (1st Dep’t 2004). Velella actually held that procedural due process requires a 
post-deprivation review of an agency’s actions not that the mere availability of such a review 
absolves an agency of due process violations. 

The procedural due process issue is whether the City Commission’s investigation followed City 
Human Rights procedures. “[N]ot properly conducting an investigation in accordance with the 
[agency’s] procedures would mean [it] did not afford sufficient process . . . .” Rosu v. The City 
of New York, 2012 U.S. Dist. 178875 *14 (S.D.N.Y. 2012). 

The City Commission’s investigation failed to follow the City HR’s procedures and violated its 
own rule requiring an accurate and thorough fact-finding, 47 RCNY § 1-31, because it 

• did not interview witnesses; 

• did not issue interrogatories; 

• did not obtain authenticated documents; 

• did not make any telephones logs, which indicates it made no telephone calls, except 

perhaps to Amnesia’s attorney for which there are no logs; 

• did not try to contact a potential witness, attorney Robert M. Ginsberg, who was with me 
on the night of the discrimination and whom the City Commission knew about and how 
to contact, which alone amounted to denying me a “full and fair opportunity” to present 
my claims, Stern v. N.Y.C. Commn. Human Rights, 38 A.D.3d 302, 302 (1st Dep’t 2007); 

• did no more than send a letter to Amnesia addressed to the doorman ‘David,” which was 
returned as undeliverable; 

• did not try to contact anyone familiar with Amnesia’s admission policy; 

• did not try to contact anyone at Amnesia who may have also witnessed the discrimination 
even though there were two bouncers standing behind the doonnan. 

So no interviews with other eye-witnesses or Amnesia officials, no interrogatories of anybody, 
and no requests for documents other than the State HR’s file from which the City Commission 
only received the State Determination and Order After Investigation and a cover letter. 

Instead the City Commission relied on inaccurate bits of information on the Internet that 
comprised the bulk of its investigation into the facts. 

• Displayed in a prominent position in the City Commission’s investigation file was an 
Internet article titled “ NYC Attorney Out To Reclaim Ex-Wife From Feminism’s Clutches, 
Get Laid Easier ,” written by some unknown person using the pseudonym “Jezebel,” 
whom the City Commission never interviewed. That article was the source of the City 
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Commission’s inclusion in his Order about my prior anti-feminist cases, marital status, 
and being “bitter” toward my ex-wife. 

• The City Commission also relied on “Yelp.com” blogs concerning Amnesia of which 
only one came close to being relevant. That blog from an unknown person using the 
moniker Kelly R. Paris France stated that she entered Amnesia around the same time, on 
the same night that my friend and I were required to buy a bottle for entry. The blogger 
says that “It wasn’t crowded inside!” Next to the blog printout is handwritten, “Same 
date & time cs Mr. Hollander.” Presumably, the writing is that of Velez. 

• The City Commission ignored the Kelly R. Paris France blog because it refuted 
Amnesia’s statement that when the club was crowded, it limited admission of individuals, 
male and female, who do not have the appearance Amnesia desires to maintain the image 
of the nightclub. So my friend and I were effectively barred not because the club was 
crowded. 

• The City Commission, however, used a blog from “Tasty 1027,” as evidence that 
Amnesia required both older and younger patrons to buy a bottle for admission. The City 
Commission wrote, “an alleged patron of [Amnesia], whom based on her posted picture 
appears to be in her 20’s or 30’s, expressed her frustration on yelp.com about the 
difficulty in gaining entry into the club, stating ‘. . . of course the only way to get in was 
if we bought bottles.” A-44. 

• What the City Commission intentionally left out of Tasty’s blog was that “[I]n the end 
my party of 12 made it in . . . .” This may indicate that her party entered without buying 
a bottle, or maybe there were older folks in her party and they had to buy a bottle, or 
maybe everyone was in her age group and they still had to buy a bottle because of the 
size of her party. We don’t know because the City Commission never contacted her and 
the City Commission never determined whether Amnesia requires large groups to buy a 
bottle. 

• The City Commission used Tasty’s blog from April 25, 2010, as conclusive proof that 
Amnesia did not engage in the incident of discrimination against the Petitioner and his 
friend on January 9, 2010, and it did not have a policy at that time of discriminating 
against older persons. Assuming the blog accurate, it occurred months after Amnesia 
learned that it had fallen under the scrutiny of the State Division of Human Rights for 
discriminatory practices, which was clearly an incentive for Amnesia to clean up its act. 

• The second “Yelp.com” blogger, “Maria W. NY,” said that “Different groups were 
dancing and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s.” This 
blogger, however, makes no mention of her or anyone in those age groups having to 
purchase a bottle to gain admission. 

Such does not come close to an accurate and thorough fact-finding as required by 47 RCNY § 1- 
31. 

Discrimination by the City Human Rights Commission 

When I submitted a complaint against Carlos Velez alleging discrimination by him, the City 
ignored it. Probably because, as Pat Buchanan said, the only group in America against which 
discrimination is legal is white males. 
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Velez’s Bigotry 

Initially, Velez refused to allow me to file a complaint. He responded through one of the City’s 
attorneys that there was no discrimination because had my friend and I agreed to buy a $350 
bottle, we could have entered. 

Years ago in Montgomery, Alabama, people with relatively darker skin color could enter a 
public bus, but they would have to sit in the back. By Velez’s reasoning, such conduct was not 
discriminatory because those with a different skin complexion were not barred from entering and 
riding the buses, as long as they sat in the back. This makes clear a mindset driven by prejudice, 
which in Velez’s case is directed toward me and people like me—Euro-Americans of protestant 
ancestry. 

As often happens when members of previously disfavored groups in America achieve a 
modicum of power, some of those members abuse that power to vent revenge for discrimination 
they suffered—both real and imagined. Velez likely believes that Euro-Americans have 
discriminated against him; therefore, he is justified in settling the score by using his power 
against a member of that group. Even if Velez’s career was hampered by discrimination, it was 
not I who did such. More importantly, however, two wrongs don’t make a right. 

Further evidence of Velez’s prejudice toward me are his own words in his Order at 3, A-43 

“Complainant is a self-professed advocate for men’s rights who identifies himself as an 
‘anti-feminist lawyer’ on his website, www.roydenhollander.com. He has filed a number 
of lawsuits against bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is ‘bitter’ from an ex-wife who used him for his US citizenship and 
money. Complainant’s description of himself is consistent with his pattern of filing 
several gender discrimination suits.” 

When the City HR Commission dismisses a complaint for “no probable cause,” it is required to 
issue a written order listing the reasons. 47 RCNY § 1-52. Velez included that paragraph in his 
Order; therefore, my beliefs, speech, and lawsuits concerning such and my marital status were 
reasons for him dismissing my complaint. Sounds like bigotry to me when governmental 
decisions are based on personal traits. 

Velez, like so many lefty bureaucrats these days, believe that personal attacks are legitimate 
reasons for denying someone the protection of the law when that someone does not bow to the 
edicts of political correctness and Feminism. For such lefties, those who dissent are not 
disserving of the rule of law because they are so inferior to the “in crowd” that they have no 
rights for the law to protect. That’s Bigotry at its ugliest. 

Are you right wing? 

Depends on whether one believes SDS, McGovern’s Presidential Campaign, New Democratic 
Coalition, Local 1199, Writer’s Guild East and Old Blue Rugby are right wing organizations. 
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Appendix Dispute 


Three weeks after receiving the Appendix, the attorney for the City requested that 172 more 
pages of documents be added to the 69 page Appendix. I responded with an email dated 
February 1, 2014: 

When added to the appendix, you will, in effect, have the record on appeal. Your request 
for what is basically the entire record on appeal makes a mockery of the Advisory 
Committee’s aim to make the appendix method the principal method for an appeal when 
it amended CPLR 5528 in 1963. David D. Siegel, Practice Commentaries C5528:l. 

You are clearly trying to make appeals against the City too costly for an individual 
taxpayer to incur; thereby, winning by default. It was the growing concern over the high 
and continually increasing cost of printing records on appeal and the use of it by “deep- 
pockets” to deter appellate review that led to the appendix system. 

“We [the Court of Appeals] note that the appendix system was adopted in New York 
after extended study indicated the need to reduce the cost of printing records on appeal. 
(Second Preliminary Report of Advisory Comm, on Practice and Procedure [N. Y. Legis. 
Doc., 1958, No. 13], pp. 344-347; Eleventh Annual Report of N. Y. Judicial Council, 
1945, pp. 414-416.)” E. P. Reynolds, Inc., v. Nager Electric Company, Inc., 17 N.Y.2d 
51,55-56 (1966). 

“In accordance with this policy, paragraph 5 of subdivision (a) of CPLR 5528 provides 
that an appellant’s appendix shall contain ‘only such parts of the record on appeal as are 
necessary to consider the questions involved, including those parts the appellant 
reasonably assumes will be relied upon by the respondent.’” Id. 

“The draftsmen assumed that the main practice problem would be the printing of 
appendices that were too extensive rather than too attenuated. Thus, while the provision 
for sanctions in subdivision (e) of CPLR 5528 allows the court to ‘withhold or impose 
costs’ for ‘any failure to comply with subdivision (a), (b) or (c)’ (see 7 Weinstein-Korn- 
Miller, N. Y. Civ. Prac., par. 5528.03, p. 55-208 [1965]), the draftsmen assumed that the 
power would be exercised ‘if unnecessary parts of the record are printed’; (Second 
Preliminary Report of Advisory Comm, on Practice and Procedure [N. Y. Legis. Doc., 
1958, No. 13], p. 354; italics supplied). This, of course, is the situation in which sanctions 
are most useful.” Id. 

“The most effective guarantee against an inadequate appendix, of course, is an attorney’s 
desire to supply the court with all material necessary to convince it to adopt his client’s 
position. And with the tactical and practical risk of omission so great, the main danger to 
be guarded against, in the view of the draftsmen, is the too verbose rather than the too 
cryptic appendix.” Id. 

The dispute in this case centers on several clearly delineated segments of the record that 
are included in the appendix. 


17 



City Brief’s Fact Section 

The City attorneys wrongly used their Briefs “Fact” section to repeat their legal arguments made 
in the lower court. This was one reason it requested an additional 172 pages be added to the 
Appendix—so it could cite to an unnecessarily costly appendix for its lower court arguments in 
its “Fact” section. 

The City actually uses the word “argued” nine times in its “Fact” section. 

Factual Misrepresentations 

The City states the State Human Rights Division conducted its field investigation at Amnesia 
with one person. City Brf. at 4, when actually there were two, A-50. Two sets of eyes are always 
better than one and bolster the reliability of the State’s fact-findings. 

The City falsely states that the State HR file reviewed by its Executive Director of Law 
Enforcement, Carlos Velez “included [the State’s] decision, investigation report, and supporting 
materials.” (City HR Brf. at 6, 42). It only had the Determination and Order and a cover letter 
from the State. 

A probable cause detennination does not require the same kind of “proof,” which is a synonym 
for “demonstrate,” that an evidentiary hearing does. 

The crowd included “people in their 20’s, 30’s, 40’s.” (City HR Brf. at 9). I have not seen 40 in 
over two decades and my friend even longer. So even if this blogger had submitted a sworn 
affidavit to such—it is irrelevant. 

Bigotry accusation by the City 

In response to Velez’s Determination and Order, I filed an appeal within City HR and a 
complaint against Velez for illegally discriminating against me. City HR ignored the complaint 
and never issued a determination concerning that complaint. So why is the City now raising the 
allegations of that complaint in its Brief at 10? To falsely infer that in this case I am motivated 
by bigotry toward Velez because Velez is apparently of Latin American descendant. 

The violators of the rights of others always accuse those others of doing what the violators do. 
The City’s attorney intentionally misrepresents that I “primarily relied on the fact that Velez 
“[o]n information and belief. . . is Latin-American and Catholic.” (City HR Brf. at 10). 

The allegation of Velez’s bigotry is based on 

(1) his initial decision, consistent with a Ku Klux Klan argument, that there is no 
discrimination if someone is allowed admission, even if they have to sit in the 
Jim Crow balcony; and 

(2) his own words: 


18 



Complainant is a self-professed advocate for men’s rights who identifies himself 
as an “anti-feminist lawyer” on his website, www.roydenhollander.com. He has 
filed a number of lawsuits against bars and clubs that have “Ladies Nights,” and 
admits in several online publications that he is “bitter” from an ex-wife who used 
him for his US citizenship and money. Complainant’s description of himself is 
consistent with his pattern of filing several gender discrimination suits. 

Number (1) reflects a mind set of bigotry toward me—a Euro-American and (2) those words of 
Velez are among the reasons City HR dismissed my complaint. When government makes a 
decision because it disapproves of an individual exercising his rights—that’s bigotry. Velez 
expressed his bigotry toward me for exercising my First Amendment rights, which include the 
right to file lawsuits to fight for the rights I foolishly thought the U.S. Constitution guaranteed 
me, N.A.A.C.P. v. Button, 371 U.S. 415, 429 (1963), to believe as I choose, and to communicate 
those beliefs, and to choose a marital status of divorced and say nothing good about my ex-wife. 

This type of discrimination, as evinced in an official government document, is the same tactic so 
commonly used throughout history by small minded confonnists and totalitarians: justify 
violating human rights because the individual does not believe, speak, and act as “right minded” 
people do, or in this case “left minded,” and therefore he belongs to a disfavored group. 

The City attorney in this Court uses the same tactic by alleging I’m bigoted toward Latin 
Americans. (City HR Brf. at 10, 48-49). 

Jokes 

I use jokes to get the Court’s attention and succinctly communicate a serious concept. 

Jay Leno used to always include political jokes in his monologue because it’s an effective way 
for driving home a point as opposed to verbalizing the point in a narrative. 

Jihada - Jihad means holy war or crusade. I have been doing what I can within this system to 
defend my rights against this ideological straight jacket of Feminism and political 
correctionalism that claims everybody is equal, but lefties are more equal than others. Because 
of the ideological bias in the courts, I have gotten nowhere, except, perhaps, heightening some 
contradictions. 

White trash elite - hopefully they will soon find themselves on the trash heap of history. 

Insulting language 

As Charlie Chan said, “The truth cannot be an insult.” 
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Take to the streets 


It means civil disobedience. I and other members of SDS used that phrase in the 1960s when we 
opposed the Viet Nam War. 

In the mid-60s, a series of lawsuits were brought against the Viet Nam War arguing that the War 
was unconstitutional. United States v. Mitchell, 246 F. Supp. 874 (D. Conn. 1965) rev'd, 354 
F.2d 767 (2d Cir. 1966). None of the cases succeeded, so we engaged in civil disobedience, 
protest and the like. Or, as we referred to it—’’took to the streets” for justice. 

Pages in Spanish 

In an official government document, Velez insulted my prior marriage, my speech, my beliefs, 
and tried to make any appeal more difficult by not numbering his Order for citation. 

So, in the spirit of quid pro quo, one bad turn deserves another, I insulted him back by 
numbering the pages in Spanish. He showed disrespect for me, so I did the same to him. 

Velez resorted to the all too often PC tactic based on the falsity that the “personal is political,” 
which means “attack the person and you’ll be politically victorious.” 

Feminism and Political Correctionalism 

Feminism and Political Correctionalism have assumed the role of the British Queen in 
Elizabethan days: She is the state, she never dies and she can do no wrong. 

Cases 

125 Bar Corp. v. State Liquor Authority, 24 N.Y.2d 174, 179 (1969), SLA denied bar license 
renewal. There must be a rational basis for the administrative agency’s action. SLA failed to 
provide a rational basis. 

300 Gramatan Ave. Associates v. State Div. of Human Rights, 45 N.Y.2d 176, 180 (1978), 
evidence is “[mjarked by its substance—its solid nature and ability to inspire confidence, 
substantial evidence does not rise from bare surmise, conjecture, speculation or rumor. 

Bachman v. State Division of Human Rights, 104 A.D.2d 111, 113 (1st Dep’t 1984), answers by 
a person without firsthand knowledge should be verified. 

Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 321 (1927), “[a] cause of action does not consist of 
facts, but of the unlawful violation of a right which the facts show.” Seaman suffered only one 
wrong - harm to the right of bodily safety, so could not sue in district court after decision in 
admiralty. Here there are allegations of two wrongs - sex and age discrimination. 
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Bellamy v. N.Y.S. Dlv. Human Rights, 8 A.D.3d 269, 210 (2d Dep’t 2004), stated that some 
reliance on hearsay will not alone result in reversal. It did not hold or infer that hearsay was 
substantial evidence. 

Benjamin v. New York City Dept, of Health, 2007 WL 3226958 (N.Y. App. Div., 2nd Dept. 

1994), the court action was precluded by plaintiffs prior fding with City HR under Admin. Code 
§ 8-502(a) and the discontinuance with prejudice by stipulation of an earlier state court action 
under res judicata. Here, there was no attempt to go from agency to court. 

Bhagalia v. State, 228 A.D.2d 882, 883 (N.Y. App. Div., 3rd Dept., 1996), Plaintiff previously 
filed claim with the State HR Division Human Rights, so Exec. Law § 297(9) barred bring action 
in court. 

Block v. Gatling, 26 Misc. 3d 1228(A), 2010 N.Y. Misc. LEXIS 352 (Sup. Ct. N.Y. Cty., Leb. 

18, 2010), affd, 84 A.D.3d 445 (1st Dep’t 2011), found that the people not interviewed were not 
relevant to plaintiffs allegations of age discrimination and disability discrimination, which were 
actually disproved by plaintiffs own admissions, a collective bargaining agreement, and 
defendant’s position statement. Amnesia never provided a position statement although it was 
invited to, and while City HR tried to contact a witness for Amnesia, it failed to even try to 
contact my eyewitnesses to the discrimination—attorney Robert M. Ginsberg, which amounted 
to denying me a “full and fair opportunity” to present my claims, as required by Matter of Barnes 
v Beth Israel Med. Ctr., 977 N.Y.S.2d 888 (1st Dep’t 2014); Stern v. N.Y.C. Comm ’n Human 
Rights, 38 A.D.3d 302, 302 (1st Dep’t 2007); Gleason v. W.C. Dean Sr. Trucking, 228 A.D.2d 
678, 678 (2d Dept. 1996). 

Borum v. Village of Hempstead, 590 F. Supp. 2d 376, 383 (E.D.N.Y. 2003), the court barred the 
action under Exec. Law § 297(9) because plaintiff first filed complaint with the State Division of 
Human Rights. 

Chirgotis v. Mobile Oil Corp., 128 A.D.2d 400, 403 (1st Dep’t 1987), found that in light of a 56 
page statement by defendant with affidavits and relevant documents that a hearing or conference 
was not required. Amnesia only submitted a three page answer by a person lacking firsthand 
knowledge. 

Craig-Oriol v. Mt. Sinai Hosp., 607 N.Y.S.2d 391 (A.D. 2 Dept. 1994), involved an individual 
trying to file a second complaint with the State Division of Human Rights after it had already 
investigated the first. The State had jurisdiction over all the second complainant’s allegations. 

C/S Window Installers, Inc. v. N.Y.C. Dep’t of Design & Constr., 304 A.D.2d 380, 380 (1st Dep’t 
2003), does not involve the investigation procedures of a City agency but rather contractual 
rights. “It is this contractual right, rather than any agency or statutory promulgation, that 
pennitted [the N.Y.C. Dept, of Design & Constr] to disapprove the petitioner.” C/S Window 
Installers, Inc. v. N.Y.C. Dept, of Design & Constr., N.Y. Sup. Ct., Commercial Part 49, No. 
12421/01. 
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Davidv. N.Y.C. Comm ’n Human Rights, 57 A.D.3d 406, 407 (1st Dep’t 2008), City HR’s 
investigation included conducting over 20 interviews. Here The City Commission conducted 
none. 

Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 1997), no adverse 
inference was drawn because complainant was responsible for loss of interview tapes of 
witnesses, since the witnesses were still available. 

Doin v. Continental Ins. Co., 114 A.D.2d 724, 725-26 (3d Dep’t 1985), the issue was not the 
“fairness or completeness” of a State Human Rights Division investigation but whether the State 
had rationally denied a fonnal hearing. It did because Petitioner produced no factual evidence to 
support his speculation that Lee was promoted because of Continental’s fear that, otherwise, she 
would bring a sex discrimination charge against it. 

Edison Co. v Labor Bd., 305 U.S. 197, 229 (1938), substantial evidence is more than a mere 
scintilla. It means such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion. 

Emil v. Dewey, 49 N.Y. 2d 968,968 (1980), the New York Court of Appeals interpreted NY Exec 
Law §297(9) as precluding a subsequent action that is “based upon the same incident” as the 
Agency complaint. Prior to commencing the court action, the plaintiff had filed a complaint with 
the State Division of Human Rights, which was later withdrawn. 

Featherstone v. Franco, 95 N.Y.2d 550, 554 (2000), the Court of Appeals stated that “[i]n this 
case, the administrative record contains substantial evidence” on which the City Housing 
Authority based its decision. The Authority also called a police officer who testified that he 
responded to a call concerning a family dispute at petitioner’s apartment in August [*553] 1993. 
At that time, petitioner informed the officer that her son had threatened her with a knife and 
stabbed her dog. The evidence further established that petitioner had obtained an order of 
protection against her son and that the August 1993 incident resulted in his conviction for 
harassment in the second degree, criminal possession of a weapon and menacing. 

Firedoor Corp. of Am., Inc. v Merlin Indus., Ltd., 86 A.D.2d 577, 446 N.Y.S.2d 325, 327 (1st 
Dep’t 1982), res judicata dismissed Merlin’s defenses, setoffs and counterclaims since they were 
essentially the same as its previously rejected claim in the bankruptcy proceeding. 

Frick v. Bahou, 56 N.Y.2d 777, 778 (1982), the rules of an administrative agency, duly 
promulgated, are binding upon the agency. 

Givens v. Gatling, 2011 N.Y. Misc. Lexis 3551 (Sup. Ct. N.Y. Cty. July 11, 2011), in Givens, 
City HR “did not interview witnesses, because petitioner failed to provide the Commission with 
this information during the investigation.” Givens at *8. In my case, City HR simply ignored a 
key witness, Robert M. Ginsberg, even though it knew about him and how to contact him. 

Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 (S.D.N.Y. 1969), in a removal 
proceeding to state court, the Court found that the complaint in the case asserted separate 
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wrongful acts, namely, the wrongful invasion of each of the two decedent’s right of bodily 
safety. In this case two violations of two individual rights have occurred. Admittedly, both 
violations spring from a common fact, a single occurrence: the crash of defendant’s airplane. 
Nevertheless, as the Supreme Court has stated, “A cause of action does not consist of facts, but 
of the unlawful violation of a right which the facts show.” Baltimore S. S. * 1100 Co. v. Phillips, 
supra, at 321, 47 S.Ct. at 602. 

Higgins v. NYP Holdings, Inc., 836 F. Supp.2d 182, 187-189 (S.D.N.Y. 2011), the court barred 
the action under § 8- 502 because plaintiff first filed a complaint with the State Division of 
Human Rights, then filed a complaint in federal court. 

Horowitz v. Aetna Life Ins., 539 N.Y.S.2d 50 (A.D. 2 Dept. 1989), like Bhagalia in which the 
allegations of rights violated in the initial complaints were virtually identical with the subsequent 
complaints, so barred under N.Y. Exec. Law § 297(9) 

Joseph v. N.Y. Yankees Partnership, N.Y.L.J., October 24, 2000, p. 35, col. 5 (S.D.N.Y.), on one 
occasion a black lady was refused admission to the Stadium Club unless she changed attire, 
which she did, but inside saw that white ladies did not have to wear the same type of attire. 

Kopanski v. Hawk Sales Co., 76 Misc. 2d 348, 349; 350 N.Y.S.2d 53, 534 (N.Y. Sup. Ct. 
Herkimer Cty 1973), complaint must be verified by person with personal knowledge. 

Lyman v. City of New York, 1997 U.S., Dist. LEXIS 12340 *12-13 (S.D.N.Y Aug. 20, 1997), “an 
aggrieved individual has the choice of instituting either judicial or administrative proceedings. 
[She] may not, however, resort to both forums; having invoked one procedure, [she] has elected 
[her] remedies. . . . Because plaintiff filed an administrative complaint with [City HR] before 
filing the instant [court] action, her claims under” the State and City Human Rights laws were 
barred by N.Y. Exec. Law § 297(9) and N.Y. City Admin. Code § 8-502(a). 

Matter of 119-121 E. 97th St. Corp. v New York City Comm ’n. on Human Rights, 220 A.D.2d 79, 
81-82 (1996), “Substantial evidence ‘means such relevant proof as a reasonable mind may accept 
as adequate to support a conclusion or ultimate fact. . . . Essential attributes are relevance and a 
probative character. . . . Marked by its substance—its solid nature and ability to inspire 
confidence, substantial evidence does not rise from bare surmise, conjecture, speculation or 
rumor. . . . More than seeming or imaginary. . . .’” There was “sufficient evidence” in the record 
as a whole to support the determination that landlord discriminated against tenant. 

Matter of James v. Coughlin, 508 N.Y.S.2d 231 (A.D. 2d Dept. 1986), complainant filed 
complaint with the State Division, which under N.Y. Exec. Law § 297(9) precluded the 
commencement of an action in court based on the same incident. 

Matter of Levin v. N.Y.C. Commn. on Human Rights, 12 A.D.3d 328, 329 (1st Dept. 2004), there 
was no probable cause to believe that coops actions were motivated by knowledge that 
complainant was gay, since coop did not know that the he was gay. 
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Matter of Ralph v Board of Estimate of City ofN. Y., 306 N.Y. 447, 454 (1954), substantial 
evidence means that the “[ejssential attributes are relevance and a probative character. 

Matter ofT.K. Management Inc. v. Gatling, 2005 N.Y. Misc. LEXIS 3593 *12, the City 
Commission had the “fact-finding responsibility” to conduct a sufficient investigation that 
searched for substantial evidence to support a determination. 

McFarland v. NYSDHR , 241 A.D.2d 108, 111 (1st Dept. 1998), included a fact-finding 
conference in which witnesses were presented and numerous documents submitted. Such did not 
occur with me. 

Mitchell v. Comm ’n Human Rights, 234 A.D.2d 128,128 (1st Dep’t 1996), this Article 78 
proceeding was decided against the petitioner because he failed to file his City HR complaint 
within one year of the alleged discrimination as required by N.Y.C. Admin. Code § 8-109(e). 
Anything else from that case is dicta. 

N.A.A.C.P. v. Button, 371 U.S. 415, 429 (1963), freedom of speech protects the right to file 
lawsuits. 

Northeastern Fla. Chapter, Associated Gen. Contractors of America v. Jacksonville, 508 U.S. 
656, 666 (1993), a discrimination injury can be the existence of a “barrier [read $350 bottle of 
vodka] that makes it more difficult for members of one group [read older guys] to obtain a 
benefit [read chasing young ladies] than it is for members of another group [read younger guys]. 

Okoumou v. Community Agency for Senior Citizens, Inc., 17 Misc.3d 827, 833, 842 N.Y.S.2d 
881, 887, 2007 N.Y. Misc. LEXIS 6756 *13 (2007), evidence relied on by the Commission must 
be “substantial evidence.” Petitioner’s employer and its employees conducted an internal 
investigation consisting of employee interviews and a review of documents presented by both the 
petitioner and her supervisors. Apparently, the agency ascertained that Okoumou’s resident alien 
“ green card” had expired. Additionally, with respect to the required verification of her work 
eligibility, the complainant was informed that federal law required the respondent agency, 

CASC, and its employees, to have the complainant complete an “ 1-9” form and that the “ 
motivation was not based on animus against her because she is African.” 

Pascual v. N.Y.S. Div. Human Rights, 37 A.D.3d 215, 216 (1st Dep’t 2007), found that 
subpoenaing documents was unnecessary because petitioner had a two hour fact-finding 
conference to present and rebut information. In my case, City HR did not provide a fact-finding 
conference. 

Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index No. 478/93 (March 2, 1993), 
evidence for establishing facts can only be alleged by a person in a position to know the facts. 

Rosario v. New York City Dept, of Education, 2011 U.S. Dist. LEXIS 41177 (S.D.N.Y. 2011), 
N.Y. Executive Law § 279(9). The plaintiff filed an administrative complaint with the [State 
Division of Human Rights, which] preclude[s] Rosario from bringing his state law claims in the 
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district court under Exec. Law § 279(9) and Admin. Code § 8-502(a) because they stemmed 
from the same fact situation. 

Schenck v. State Line Tel Co., 238 N.Y. 308, 311 (1924)(Cardozo, J.), “If in truth there is but 
one remedy, and not a choice between two, a fruitless recourse to a remedy withheld does not bar 
recourse thereafter to the remedy allowed.” 

Silver Dragon Restaurant v. The City Commission on Human Rights, N.Y.L.J., March 31, 2004, 
p. 24, col. 3 (Sup. Ct. Kings Co.)(on one occasion a black lady was required to pay for food 
before it was served while others who were white were served and then paid). 

Stern v. N.Y.C. Commn. on Human Rights, 38 A.D.3d 302, 302 (1st Dept. 2007), Stern v. N.Y.C. 
Commn. On Human Rights, Sup. Ct. N.Y. 110668/03, at 1-2, A-54-55, cited the investigatory 
methods used by City HR to find no probable cause. In Stern, City HR reached its no probable 
cause decision based on affidavits from two administrative law judges involved in the fact 
situation of the alleged discrimination, affidavits from security guards, an affidavit from the 
N.Y.C. Department of Finance Equal Opportunity Officer, and incident reports from the 
Department of Finance. 

Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 1303/97 (May 30, 1997), 
hearsay and is treated skeptically. 

Troy v. Goord, 300 A.D.2d 1086, 1087 (4th Dept. 2002), res judicata and collateral estoppel 
applied because the transactions and occurrences underlying the dismissed federal action were 
identical to those underlying the instant state action, namely, defendants’ repeated rejections of 
plaintiffs employment applications through September 1998. 

Velella v. N.Y.C. Local Conditional Release Comm ’n, 13 A.D.3d 201, 202 (1st Dep’t 2004), 
holds that procedural due process requires a post-deprivation review of an agency’s actions not 
that the mere availability of such a review absolves an agency of due process violations. 

Prisoners were invalidly released and brought Art 78 actions. 

Yarbough v. Franco, 95 N.Y.2d 342, 347 (2000), the Court of Appeals required that the 
Petitioner had to first vacate a Housing Authority order against her and because she had not, 
there was no record for the courts to review. 

Wu v. N.Y.C. Comm ’n Human Rights, 84 A.D.3d 823, 824 (2d Dep’t 2011), the Second 
Department stated a City HR determination requires a rational basis, but Wu does not hold or 
state that City HR determinations are accorded “substantial deference.” 
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Tom, J.P., 


Renwick, Andrias, Freedman, Clark, JJ. 


12635 In re Roy Den Hollander, Index 100299/13 

Petitioner-Appellant, 

-against- 

The City of New York Commission 
on Human Rights, 

Respondent-Respondent. 

Roy Den Hollander, New York, appellant pro se. 

Zachary W. Carter, Corporation Counsel, New York (Ingrid R. 
Gustafson of counsel), for respondent. 

Judgment, Supreme Court, New York County (Alexander W. 
Hunter, J.), entered August 6, 2013, which denied the petition 
brought pursuant to CPLR Article 78 seeking to annul a 
determination of respondent City of New York Commission on Human 
Rights (CCHR), dated January 11, 2013, dismissing petitioner's 
complaint of age-based discrimination, unanimously affirmed, with 
costs. 

Petitioner alleges that nonparty Amnesia J.V. LLC 
discriminated against him by requiring him to purchase a $350 
bottle in order to gain admission to its nightclub. The New York 
State Division of Human Rights previously dismissed a complaint 
brought by petitioner alleging gender discrimination by Amnesia 
in hindering his admittance to the nightclub on January 9, 2010. 
Accordingly, the doctrine of election of remedies now bars 
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petitioner from filing with CCHR the instant claim of age 
discrimination with respect to the same alleged incident (see NYC 
Admin Code § 8-109[f]). This is so even though petitioner is now 
advancing a different theory of invidious discrimination — age 
discrimination as opposed to gender discrimination (see Benjamin 
v New York City Dept, of Health, 57 AD3d 403, 404 [1st Dept 
2008], lv dismissed, 14 NY3d 880 [2010]; Jones v Gilman Paper 
Co., 166 AD2d 294, 294 [1st Dept 1990]). 

In any event, CCHR's alternative determination of "no 
probable cause" has a rational basis and is not arbitrary and 
capricious (see David v New York City Commn. on Human Rights, 57 
AD3d 406, 407 [1st Dept 2008]; de la Concha v Gatling, 13 AD3d 
74, 75 [1st Dept 2004]). Petitioner was afforded a "full and 
fair opportunity to present [his] case" (Matter of Block v 
Gatling, 84 AD3d 445, 446 [1st Dept 2011], lv denied, 17 NY3d 709 
[2011]), and received procedural due process (see Matter of Daxor 
Corp. v State of N.Y. Dept, of Health, 90 NY2d 89, 98 [1997], 
cert denied, 523 US 1074 [1997]; Pinder v City of New York, 49 
AD3d 280, 281 [1st Dept 2008]). There is absolutely no evidence 
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that CCHR's Executive Director was biased against him, let alone 

any showing that any such bias "affect[ed] the result" (People v 

Moreno, 70 NY2d 403, 407 [internal punctuation omitted]). 

THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

ENTERED: JUNE 3, 2014 
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In re ROY DEN HOLLANDER, 


Petitioner-Appellant, 


New York County 
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100299/13 


v. Notice of Motion for 

Leave to Appeal to the 

THE CITY OF NEW YORK COMMISSION Court of Appeals 
ON HUMAN RIGHTS, 


Respondent-Respondent. 
-X 


PLEASE TAKE NOTICE that, upon the annexed supporting papers 
pursuant to the Court of Appeals Rules of Practice, Roy Den Hollander will move 
this Court, at the Court of Appeals Hall, Albany, New York, on June 30, 2014, for 
an order granting leave to appeal to this Court from an order of the Supreme Court, 
Appellate Division, First Department, dated June 3, 2014, affirming a judgment of 
the Supreme Court, New York County, and for such other and further relief as this 
Court finds just and proper. 

Answering papers, if any, must be served and filed in the Court of Appeals 
with proof of service on or before the return date of the motion. 

/S/ 

Dated: New York, N.Y. _ 

June 10, 2014 By: Roy Den Hollander, 

Attorney and Petitioner-Appellant 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 

Zachary W. Carter 

Corporation Counsel of the City of N.Y. 

Attorney for Respondent-Respondent 
100 Church Street 
New York, N.Y. 10007 
(212) 356-0853 





COURT OF APPEALS 
STATE OF NEW YORK 

-X 

In re ROY DEN HOLLANDER, New York County 

Petitioner-Appellant, County Clerk Index No.: 

100299/13 


v. 

Affidavit in Support 

THE CITY OF NEW YORK COMMISSION of Motion for 

ON HUMAN RIGHTS, Leave to Appeal 

Respondent-Respondent. 

----X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, the Petitioner-Appellant and an attorney admitted to 
practice in the State of New York, being duly sworn, depose and say: 

Statement of Procedural History 

1. Petitioner-Appellant (“Den Hollander”) brought a petition pursuant to CPLR 
Article 78 in the Supreme Court, New York County, to annul a determination of 
Respondent-Respondent City of New York Commission on Human Rights (“City 
HR”), dated January 11, 2013, Ex. A , which dismissed Den Hollander’s complaint 
of age-based discrimination by a public accommodation nightclub. 

2. Judgment by the Supreme Court (Alexander W. Hunter, J.) denied the 
Article 78 petition, which was entered August 6, 2013, Ex. B . 

3. The Appellate Division, First Department of the Supreme Court denied Den 
Hollander’s appeal and affirmed Judge Hunter’s Judgment. The Appellate 


2 





Division’s Order was entered on June 3, 2014, and served by first class post on 
June 5, 2014, Ex. C . 

4. There was no motion for leave to appeal at the Appellate Division. 

Court of Appeals has Jurisdiction. 

5. The only issue to be appealed is whether N.Y.C. Admin. Code § 8-109(f)(iii) 
is interpreted to prevent discrimination complaints being filed with City HR when 
the State Division of Human Rights previously dismissed a discrimination 
complaint because it did not have jurisdiction over a different discriminatory 
practice arising from the same fact situation but not alleged with the State Division 
while City HR did have jurisdiction. 

6. For example, a party complains to the State Division about sex 
discrimination when encountering an admission barrier to a public 
accommodation, the State Division, however, finds that age discrimination was 
probably at work, but the State Division lacks jurisdiction over age discrimination, 
so it dismisses the complaint. City HR, however, does have jurisdiction over age 
discrimination by a public accommodation. 

7. This issue was preserved in the Supreme Court in Judge Hunter’s Judgment 
at 2-3, Ex. B , and the Appellate Division’s Decision and Order at 42-43, Ex. C , and 
raised in Den Hollander’s Appellate Brief at 18-19 and Reply at 13-14 and City 
HR’s Brief at 25. 


3 



8. The Decision and Order of the Appellate Division disposed of all the issues 
in the action. Ex. C . 

Question Presented. 

9. When a complaint alleging one discriminatory practice (here sex 
discrimination by a public accommodation) had been filed with the State Division 
of Human Rights, but the State Division found that the incident indicated a 
different discriminatory practice over which it did not have jurisdiction (here age 
discrimination), which required the State Division to dismiss the complaint, State 
Division Order at 2, Ex. D , can the aggrieved person file a complaint for the 
indicated discriminatory practice (here age) with City HR, which does have 
jurisdiction over that type of discriminatory practice, when there is only one fact 
situation involved? 

10. The lower courts interpreted N.Y.C. Admin. Code § 8-109(f)(iii) to mean 
that a complainant is barred from filing with City HR if he first complains to the 
State Division about one type of discrimination by a public accommodation over 
which the State has jurisdiction [race, creed, color, national origin, sex, disability, 
marital status, sexual orientation, or military status, State Exec. Law §296(2)(a)], 
but the State dismisses the complaint because it finds the discrimination was likely 
based on a type of discrimination over which it does not have jurisdiction [age, 
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partnership status, alienage, or citizenship], but City HR does under N.Y.C. 

Admin. Code §8-107(4)(a). 

Reasons for granting the motion 

11. The lower courts’ interpretation creates a trap for those discriminated 
against by leaving them without any legal remedy. A person cannot go to City HR, 
which has jurisdiction, because he already filed a complaint with the State Division 
that was dismissed for lack of jurisdiction, and he cannot start a new action in court 
because Exec. Law § 297(9) and N.Y.C. Admin. Code § 8-502(a) prevent it. In 
addition, any appeal of the State Division’s dismissal of the non-jurisdictional 
cause of action would fail because it did not have jurisdiction to begin with. 

12. It is unlikely that the New York City Council intended the consequences 

that the lower courts support. The City Council’s legislative intent for enacting its 

human rights law, which is more expansive than the State’s, follows: 

The council. . . [declared] that prejudice, intolerance, bigotry, and 
discrimination . . . threatened the rights and proper privileges of [the 
City’s] inhabitants and menaced the institutions and foundation of a 
free democratic state. [City HR Commission] was created with power 
to eliminate and prevent discrimination from playing any role in 
actions relating to . . . public accommodations .... N.Y.C. Admin. 

Code §8-101. 

13. More likely is that the Council Members were not blind to the difference in 
the jurisdictional reach of the State Division of Human Rights and City HR. They 
knew a resident might file with the State Division that did not have the power to 
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deal with a particular type of discrimination, so rather than preventing that resident 
from going to City HR, which did have the power, they enacted N.Y.C. Admin. 
Code § 8-109(f)(iii) to make sure that New York City’s protection against certain 
discriminatory practices would not be thwarted by the election of remedies law 
N.Y. State Exec. Law 297(9). 

14. In order to assure the reach of the City’s protection against more 
discriminatory practices by public accommodations than under State law, the 
Council used the term “grievance” to mean a discriminatory practice or cause of 
action, and not the fact situation from which it arose, which is how the term is used 
in N.Y. Exec. Law § 297(9). 

15. Of course, Council Members were also mindful of not wasting an agency’s 
resources on a type of discrimination that was already resolved by another agency. 
Use of the term “grievance” as a discriminatory practice or cause of action 
provides the best of both worlds—protection of rights and conservation of the 
taxpayers’ money. 

16. Neither the City nor Den Hollander was able to find a case on point that 

interpreted the word “grievance” in N.Y.C. Admin. Code § 8-109(f)(iii). 

Sworn to before me on the __/S/_ 

1 Oth day of June 2014 Roy Den Hollander 

__/S/_ 

Notary Public 
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Exhibit A 



THE CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


- x 

In The Matter of the Complaint of 

ROY DEN HOLLANDER, 


DETERMINATION AND ORDER 
AFTER REVIEW 


Complainant, 

- against - 

AMNESIA J.V. LLC., and DAVID “L.N.U.”, 

Respondents. 

-x 


Complainant No.: M-P-A-l 1-1024266 
GC No.: 12-901N 


Complainant requests review of the Administrative Closure dismissing the above- 
captioned complaint. 

In considering complainant’s request, I have reviewed the following: the complaint; the 
answer; comments from all parties (if submitted); the Notice of Administrative Closure; and 
complainant’s request for review. 

Upon review of these materials, I hereby affirm the Administrative Closure dismissing 
the complaint. 

Pursuant to Section 8-123(h) of Title 8 of the Administrative Code of the City of New 
York, complainant has thirty (30) days after service of this Order to seek review in the New York 
State Supreme Court. 


Dated: NewY ork, New York 
January ,^2013 


IT IS SO ORDERED 
NEW YORK CITY COMMISSION 
ON HUMAN RIGHTS 





PATRICIA L. GATLING 

Commissioner/Chair 






Roy Den Hollander 
Attorney at Law 
545 East 14 th Street, #10D 
New York, New York 10009 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, New York 10038 

Carlos Velez 

Managing Attorney 

Law Enforcement Bureau 

New York City Commission on Human Rights 

40 Rector Street - 10 th Floor 

New York, New York 10006 





Exhibit B 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


NOTICE OF ENTRY 

Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 



- X 

C 

PLEASE TAKE NOTICE that the attached is a true copy of an Order in the 
above-captioned action dated July 30, 2013 and duly entered in the office of the Clerk, New 
York State Supreme Court, County of New York, on August 6, 2013. 


Dated: New York, New York 

August 6, 2013 

MICHAEL A. CARDOZO 
Corporation Counsel of the 
City of New York 

Attorneys for Respondent New York City 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212) 356-2294 



Leonard M. Braman 
Assistant Corporation Counsel 


To: Roy Den Hollander, Esq. 

Petitioner Pro Se 
545 East 14th Street, 10D 
New York, New York 10009 






SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 33 
-X 

In the Matter of the Application of Roy Den Hollander, Index No.: 100299/13 


Petitioner, 


-against- 

The City of New York Commission on Human 
Respondent. 


Order and Judgment 

Th . . . UNFILEDJUDGMFMT 

(his judgment has not been entered by the County Clerk 

and not'ce of entry cannot be served based hereon To 

fc“ S fL 0r f thorized representative must 
Wear in person at the Judgment Clerk's Desk (Room 


HON. ALEXANDER W. HUNTER, JR. 


Two separate applications, an Article 78 petition and a motion to dismiss, were filed in 
this matter under motion sequences #1 and #2. Both applications will be decided herein. 

Petitioner’s application for an order pursuant to CPLR Article 78, reversing the Final 
Determination and Order, dated January II, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

On or about January 10, 2010, petitioner filed a verified complaint with the New York 
State Division of Human Rights (the “Division”) charging Amnesia J.V. LLC (“Amnesia”), a 
night club, with an unlawful discriminatory practice relating to public accommodations because 
of sex in violation of Article 15, Executive Law (the “Human Rights Law”). Petitioner alleged 
that on January 9, 2010, petitioner and a male friend stood on a line in front of Amnesia but was 
refused admittance by doorman David Last Name Unknown (“L.N.U.”), unless petitioner and his 
friend agreed to purchase a $350 bottle of alcohol. Petitioner and his friend declined, stepped out 
of the line, and subsequently observed women entering the night club without having to purchase 
a $350 bottle of alcohol. 


On September 16, 2010, the Division issued a Determination and Order After 
Investigation, dismissing petitioner’s complaint and ordering the file closed for lack of probable 
cause. The Division investigated petitioner’s complaint and noted in dicta that petitioner “is 
significantly older than [Amnesia’s] patrons, and age discrimination is beyond the jurisdiction of 
the Division with regards to public accommodation.” 

On October 22, 2010, petitioner filed a verified complaint with respondent the City of 
New York Commission on Human Rights (the “Commission”) charging that Amnesia 
discriminated against him based upon his age. On July 27, 2012, respondent issued a 
Determination and Order After Investigation, dismissing petitioner’s complaint concluding that 
(1) respondent was statutorily barred from considering petitioner’s discrimination claim because 
he had previously filed a discrimination complaint with the Division based on the same incident 





and (2) probable cause did not exist to infer that Amnesia had engaged in age discrimination (the 
“July 27, 2012 Administrative Closure”). 

On August 17, 2012, petitioner appealed the July 27, 2012 Administrative Closure 
whereby petitioner raised various legal and factual objections. On January 11,2013, respondent 
issued a Final Determination and Order After Review upholding its July 27, 2012 Administrative 
Closure (the “January 11, 2013 Final Determination”). 

On February 8, 2013, petitioner commenced the instant special proceeding, seeking an 
order reversing the January 11, 2013 Final Determination of respondent, and finding that 
petitioner was unlawfully discriminated against because of his age by Amnesia and David 
L.N.U. Petitioner avers that (1) respondent’s finding of no probable cause was not based on the 
evidence as a whole or substantial evidence; (2) respondent’s July 27,2013 Administrative 
Closure relied on misrepresentations in finding no probable cause; and (3) respondent conducted 
an abbreviated and one-sided investigation. On March 1, 2013, petitioner filed a verified 
supplement to his petition to add a Fourteenth Amendment procedural due process claim against 
respondent. 

In opposition, respondent moves to dismiss, as petitioner’s claims are barred under New 
York City Administrative Code (“Admin. Code”) §8-109(f)(iii) and Executive Law (“Exec. 
Law”) §297(9). Respondent avers that petitioner is prohibited from bringing successive 
discrimination complaints based upon the same incident. 

A court may not disturb an administrative decision unless the agency’s action was 
arbitrary and capricious, was in violation of lawful procedures, or was made in excess of its 
jurisdiction. See CPLR 7803(3); Pell v. Board of Education of Union Free School District 
No. 1 of the Towns of Scarsdale and Mamaroneck, Westchester County, 34 N.Y.2d 222 
(1974). The Commission’s no probable cause determinations will not be overturned unless they 
are arbitrary or capricious, or lack a rational basis. See Matter of Soo Ching Wu v. New York 
City Comma, on Human Rights, 84 A.D.3d 823 (2nd Dept. 2011). 

New York City’s Human Rights Law (the “City Human Rights Law”) contains an 
election of remedies provision that requires a petitioner to choose between an administrative 
remedy and a judicial one. “[A]ny person claiming to be aggrieved by an unlawful 
discriminatory practice... shall have a cause of action in any court of competent 
jurisdiction.. .unless such person has filed a complaint with the city commission on human rights 
or with the state division of human rights....” Admin. Code §8-502(a). Moreover, the City 
Human Rights Law does not have jurisdiction to entertain a complaint if there was a previous 
dismissal by either a court of competent jurisdiction or the Division “with respect to the same 
grievance which is the subject of the complaint.” Admin. Code. §8-109(1). 

Similarly, the Human Rights Law provides for an election of remedies. See Exec. Law 
§297(9). Exceptions to the election of remedies bar applies when the complaint was dismissed 
on the grounds of (1) administrative convenience; (2) untimeliness; or (3) annulment of the 
election of remedies. Id. 
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Controlling case law construes the doctrine of election of remedies to preclude 
subsequent complaints based on the same alleged incident, same underlying course of conduct, 
or same operative events. See Emil v. Dewev . 49 N.Y.2d 968 (1980); Beniamin v. New York 
City Dept, of Health. 57 A.D.3d 403 fist Dept 2008V . Higgins v. NYP Holdings, Inc.. 836 F. 
Supp. 2d 182 (S.D.N.Y. 2011). “The facts need not be perfectly identical, and merely adding 
some additional facts and/or re-labeling the claim will not prevent the application of die doctrine 
of election of remedies.” Beniamin v. New York City Dept, of Health, 17 IVlisc. 3d 1122(A) 
(NY Sup Ct 2007), citing Bhagalia v. State of New York, 228 A.D.2d 882 (3rd Dept. 1996). 
Petitioner’s age discrimination claim “constitutes the same cause of action as the formerly 
litigated [gender] claim,” as it arose out of the same transaction or occurrence from January 9, 
2010. Troy v. Goord, 300 A.D.2d 1086,1087 (4th Dept. 2002); see also Smith v. Russell 
Sage Coll.. 54 N.Y.2d 185,192-194 (1981); Tsabbar v. Delena. 300 A.D.2d 196,197 (1st 
Dept 2002). Accordingly, petitioner’s application for an order reversing the Commission’s 
January 11, 2013 Final Determination is denied pursuant to Admin. Code §§8-502(a); 8- 
109(f)(iii); and Exec. Law §297(9). 

No further review is warranted in this matter, however were this court to review the 
January 11,2013 Final Determination, this court would find that the above mentioned 
determination was rationally based. Contrary to petitioner’s contention, Amnesia’s decision for 
requiring $350 bottle service was based upon a nondiscriminatory, legitimate reason of “limited 
space and the goal of furthering the image of [Amnesia’s] establishment,” as determined by the 
Division. This finding, and the lack of any credible basis in the record before the Commission to 
find age discrimination, provides a rational basis for this court to affirm the Commission’s 
January 11, 2013 Final Determination. 

There is no merit to petitioner’s contention that the Commission failed to conduct an 
adequate inquiry into his complaint, as the Commission has “broad discretion in determining the 
method to be employed in investigating a claim.” Wu v, N.Y.C. Commn. on Human Rights, 

84 A.D.3d 823, 824 (2nd Dept. 2011), quoting Matter of Levin v. N.Y.C. Commn. on Human 
Rights. 12 A.D.3d 328,329 (1st Dept. 2004); see also Stern v. N.Y.C. Commn. on Human 
Rights , 38 A.D.3d 302,302 (1st Dept. 2007). It cannot be said that the Commission conducted 
a one-sided or abbreviated investigation, as it: conducted an intake interview prior to the filing of 
his complaint; served petitioner’s complaint on his behalf; demanded and obtained a Verified 
Answer from Amnesia; gave petitioner an opportunity to submit a Rebuttal; obtained and 
reviewed the Division’s entire file on petitioner’s previous discrimination complaint; attempted 
to locate David L.N.U.; and attempted to obtain Amnesia’s surveillance video. Consequently, 
respondent’s investigation was not so one-sided to render it arbitrary or capricious. 

Petitioner’s Fourteenth Amendment procedural due process claim is dismissed, as 
petitioner was afforded constitutional minimum due process of notice and the opportunity to be 
heard. See Mathews v. Eldridge, 424 U.S. 319 (1976). Furthermore, petitioner had an adequate 
post-deprivation opportunity to be heard in this Article 78 proceeding. See Velella v. N.Y.C. 
Local Conditional Release Commn., 13 A.D.3d 201, 202 (1st Dept. 2004). 


Accordingly, it is hereby, 
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ADJUDGED that petitioner’s application pursuant to CPLR Article 78, reversing the 
Final Determination and Order, dated January 11,2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

Dated: July 30. 2013 


ENTER: 



FILED 

AUQ -6 2013 

COUNTY CLERK'S 0RFHCE 
NEW YORK 
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Index No. 100299/2013 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of 


ROY DEN HOLLANDER, 


- against - 


Petitioner, 


THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


Respondent. 


JUDGMENT 


MICHAEL A. CARDOZO 

Corporation Counsel of the City of New York 
Attorney for Respondent The City of New York 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, NY. 10007 

Of Counsel: Leonard M. Braman 

Tel: (212)356-2294 

Law Manager No. 2013-005235 


N.Y., CO. CLK'S OFFICE 





Exhibit C 



Tom, J.P., Renwick, Andrias, Freedman, Clark, JJ. 

12635 In re Roy Den Hollander, Index 100299/13 

Petitioner-Appellant, 

-against- 

The City of New York Commission 
on Human Rights, 

Respondent-Respondent. 

Roy Den Hollander, New York, appellant pro se. 

Zachary W. Carter, Corporation Counsel, New York (Ingrid R. 
Gustafson of counsel), for respondent. 

Judgment, Supreme Court, New York County (Alexander W. 
Hunter, J.), entered August 6, 2013, which denied the petition 
brought pursuant to CPLR Article 78 seeking to annul a 
determination of respondent City of New York Commission on Human 
Rights (CCHR), dated January 11, 2013, dismissing petitioner's 
complaint of age-based discrimination, unanimously affirmed, with 
costs. 

Petitioner alleges that nonparty Amnesia J.V. LLC 
discriminated against him by requiring him to purchase a $350 
bottle in order to gain admission to its nightclub. The New York 
State Division of Human Rights previously dismissed a complaint 
brought by petitioner alleging gender discrimination by Amnesia 
in hindering his admittance to the nightclub on January 9, 2010. 
Accordingly, the doctrine of election of remedies now bars 
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petitioner from filing with CCHR the instant claim of age 
discrimination with respect to the same alleged incident (see NYC 
Admin Code § 8—109[f]). This is so even though petitioner is now 
advancing a different theory of invidious discrimination — age 
discrimination as opposed to gender discrimination (see Benjamin 
v New York City Dept, of Health, 57 AD3d 403, 404 [1st Dept 
2008], Iv dismissed, 14 NY3d 880 [2010]; Jones v Gilman Paper 
Co., 166 AD2d 294, 294 [1st Dept 1990]). 

In any event, CCHR's alternative determination of "no 
probable cause" has a rational basis and is not arbitrary and 
capricious (see David v New York City Commn. on Human Rights, 57 
AD3d 406, 407 [1st Dept 2008]; de la Concha v Gatling, 13 AD3d 
74, 75 [1st Dept 2004]). Petitioner was afforded a "full and 
fair opportunity to present [his] case" (Matter of Block v 
Gatling, 84 AD3d 445, 446 [1st Dept 2011], lv denied, 17 NY3d 709 
[2011]), and received procedural due process (see Matter of Daxor 
Corp. v State of N.Y. Dept, of Health, 90 NY2d 89, 98 [1997], 
cert denied, 523 US 1074 [1997]; Pinder v City of New York, 49 
AD3d 280, 281 [1st Dept 2008]). There is absolutely no evidence 


43 



that CCHR's Executive Director was biased against him, let alone 

any showing that any such bias "affect[ed] the result" (People v 

Moreno, 70 NY2d 403, 407 [internal punctuation omitted]). 

THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

ENTERED: JUNE 3, 2014 
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PLEASE TAKE NOTICE that an Order, of 
which the within is a copy, was duly entered in the office 
of the Clerk of the Appellate Division of the Supreme 
Court in and for the First Judicial Department on the 3 rd 
day of June, 2014. 

ZACHARY W. CARTER 
Corporation Counsel 
Attorney for Respondent 
100 Church Street 
New York, New York 10007 
Tel: (212)356-0853 



Assistant Corporation Counsel 

To: Roy Den Hollander, Esq. 

Appellant Pro Se 
545 East 14 th Street, 10D 
New York, NY 10009 


New York County Clerk’s Index No. 100299/13 


New York Supreme Court 

APPELLATE DIVISION : FIRST DEPARTMENT 


In re Roy Den Hollander, 

Petitioner-Appellant, 

-against- 

The City of New York Commissioner on Human 
Rights, 

Respondent-Respondent. 


Appellate Division Order 
and Notice of Entry 


ZACHARY W. CARTER 

Corporation Counsel 
Attorney for Respondent 
100 Church Street 
New York, N.Y. 10007 

Due and timely service of a copy of the within Order and 
Notice of Entry’ is hereby admitted. 

New York, N.Y. . ,2014. 

. Esq. 

Attorney for . 


Dated: June 5, 2014 
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Exhibit D 



DAVID A. PATERSON 
GOVERNOR 


NEW YORK STATE 
DIVISION OF HUMAN RIGHTS 


DETERMINATION AND 
ORDER AFTER 
INVESTIGATION 

Case No. 

10138862 , 


On 1/13/2010, Roy Den Hollander, Esq. filed a verified 
complaint with the New York State Division of Human Rights 
("Division") charging the above-named respondent with an 
unlawful discriminatory practice relating to public 
accommodation because of sex in violation of N.Y. Exec. Law, 
art. 15 (Human Rights Law). 

After investigation, and following opportunity for review 
of related information and evidence by the. named parties, the 
Division has determined that there is NO PROBABLE CAUSE to 
believe that the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of. This 
determination is based on the following: 

The record is not supportive of complainant's allegations 
of sex discrimination. 

Complainant, who is male, alleges that he was required to 
purchase a $350.00-bottle of alcohol in order to gain entry into 
respondent's nightclub, while women were: not required to make 
this purchase to enter. 

The- record -suggests, however, that respondent required 
complainant to purchase a bottle for the non-discriminatory 
reasons of limited space and the goal of furthering the image of 


NEW YORK STATE DIVISION OF 
HUMAN RIGHTS on the Complaint of 


ROY DEN HOLLANDER, ESQ., 


v. 


AMNESIA J.V. LLC, 


Complainant, 


Respondent. 













respondent's establishment. There is a lack of evidence that 
respondent's treatment of complainant was based on his sex. 

During the course of the investigation, a field visit to 
respondent's nightclub was made by a male Division investigator 
accompanied by a male. Both males and females were observed 
gaining admission to respondent's nightclub in approximately 
equal proportion. The investigator did not observe respondent's 
staff asking males or females to purchase bottles of alcohol to 
gain admission, despite the fact that there were long lines for 
admission tp the club. Although respondent required the male 
investigator to pay a $30 cover charge, the investigator 
observed one of respondent's employees informing others, 
including females, that they would have to pay the $30 cover 
charge to gain admission. Once inside the nightclub, the 
investigator observed males and females in roughly equal 
proportion. Although there were several tables for individual 
bottle service throughout the nightclub, the investigator did 
not see any patrons, male or female, sitting at these tables. 

Based on observations made during the field visit, the vast 
majority of the patrons of the nightclub appeared to be under 
the age of 30 years. Respondent asserts that, when the^ 
nightclub is crowded, respondent employs an admissions strategy 
to limit the number of individuals, male and female, who do not 
have the appearance respondent desires to maintain the image of 
the nightclub. A photo on complainant's website suggests that 
he is significantly older than respondent's patrons, and age 
discrimination is beyond the jurisdiction of the Division with 
regards to pubiic accommodation. 

Our investigation failed to uncover sufficient evidence to 
establish a causal nexus between respondent's treatment of 
complainant and his sex. The record does not support a 
determination of probable cause in this case. 

The complaint is therefore ordered dismissed and the file 
is closed. 

PLEASE .TAKE NOTICE that any party to this proceeding.may 
appeal this Determination to the New York State Supreme Court in 
the County wherein the alleged unlawful discriminatory practice 
took place by filing directly with such.court a Notice of " 
Petition and Petition within sixty (60) days after service of 
this Determination . A copy of this Notice and Petition must 
also be served on all parties including General Counsel, State 
Division of Human Rights*, One Fordham Plaza, 4th Floor, Bronx, 











New York 10458. DO NOT FILE THE ORIGINAL NOTICE AND PETITION 
WITH THE STATE DIVISION OF HUMAN RIGHTS. 

Dated: SEP 1 6.2010 

New York, New York 

STATE DIVISION OF HUMAN RIGHTS 


By: 

Regional Director 
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COURT OF APPEALS 
STATE OF NEW YORK 

In the Matter of the Application of 
ROY DEN HOLLANDER, 

Petitioner-Appellant, 

-against- 

THE CITY OF NEW YORK COMMISSION 
ON HUMAN RIGHTS, 

Respondent-Respondent. 


AFFIRMATION IN 
OPPOSITION TO 
MOTION FOR 
LEAVE TO APPEAL 

New York County Sup. Ct. 
Index No. 100299/13 


- - 

INGRID R. GUSTAFSON, an attorney admitted to practice before 

the courts of this state, affirms, in accordance with C.P.L.R. 2106, that the 
following statements are true, subject to the penalties of peijury: 

1. I am an attorney in the office of ZACHARY W. CARTER, 
Corporation Counsel of the City of New York and attorney for respondent- 
respondent the City of New York Commission on Human Rights (“the 
Commission”) in the above-referenced special proceeding. Having successfully 
represented the Commission in the appeal of petitioner-appellant Roy Den 
Hollander (“petitioner”) to the Appellate Division, First Department, I am familiar 
with the facts of this case. 

2. I submit this affirmation in opposition to petitioner’s motion, 
returnable June 30, 2014, for leave to appeal to this Court from the decision and 
order of the Appellate Division, First Department, dated June 3, 2014, and reported 




at 2014 N.Y. App. Div, LEXIS 3S96. The Appellate Division unanimously 
affirmed a final order and judgment of the New York County Supreme Court 
(Hunter, J.), entered August 6,2013. 

3. In its order and judgment, the Supreme Court granted the 
Commission’s cross-motion to dismiss the petition on two independent grounds. 
First, the Court held that the Commission had correctly determined that it lacked 
jurisdiction to entertain petitioner’s age discrimination complaint because 
petitioner had previously filed a sex discrimination complaint with the New York 
State Division of Human Rights (“NYSDHR”) based on the same incident. 
Second, the Court held that, in any event, the Commission’s alternative 
determination that there was no probable cause to believe that petitioner had been 
discriminated against on the basis of age was not arbitrary and capricious. 

4. Although the Appellate Division affirmed the dismissal of the 
petition on both grounds, petitioner here moves for leave to appeal solely on the 
first ground that is, that the Commission did not have jurisdiction to entertain 
his second discrimination complaint. See Affidavit in Support of Motion for Leave 
to Appeal (“Motion for Leave”) at ^ 5. 

5. This Court should deny petitioner’s leave motion. Petitioner 
has failed to demonstrate that this case merits review by the Court of Appeals in 
that: (1) the issue is novel or an issue of public importance, or (2) the First 
Department s resolution of the issue creates a conflict with prior decisions of this 
Court or among the departments of the Appellate Division. See New York Court 
of Appeals Rule 500.22(b)(4). Indeed, in arguing that he should be able to file 
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successive discrimination complaints based on the same incident by shifting his 
theory of discrimination, petitioner is advocating a departure from well-settled 
principles of law, and New York courts have repeatedly rejected such attempts to 
split claims into multiple actions. 

Background 

6. On January 10, 2010, petitioner filed a verified complaint with 
NYSDHR. See Notice of Motion to Dismiss and in Opposition to the Petition 
(Apr. 5, 2013), Affirmation of Leonard M. Braman (“Braman Aff”), Ex. I. 1 
Petitioner alleged that Amnesia J.V. LLC (“Amnesia”), a New York City night 
club, had unlawfully discriminated against him on the basis of sex. Id. 
Specifically, petitioner stated that, on January 9, 2010, at approximately 11:05 
p.m., “an individual [at Amnesia] named David” told him and another male friend 
that, in order to enter the club, they must purchase a bottle at the bar worth $350. 
Two ladies standing in front of petitioner, as well as “a couple groups of ladies” 
standing behind petitioner, were allegedly not required to do the same. Id. 

1. On September 16, 2010, by Determination and Order After 

Investigation, NYSDHR dismissed petitioner’s complaint and closed his file, 

finding that there was no probable cause to believe that Amnesia had discriminated 

against him on the basis of sex (A50). Rather, Amnesia’s actions were taken “for 

the non-discriminatory reasons of limited space and the goal of furthering the 

image of respondent’s establishment” (A49-50). In dicta , NYSDHR noted that, 

1 Unless otherwise indicated, numbers in parentheses refer to the Appendix (“A”) supplied by 
petitioner. Because the appendix does not include all of the documents relevant to this motion, 
however, the Commission will also refer to documents in the original record. 
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although petitioner appeared to be older than Amnesia’s patrons, age 
discrimination in public accommodations was beyond its jurisdiction (A50). 

8. On October 22, 2010, petitioner filed a second discrimination 
complaint with the Commission based on the same alleged incident. See Braman 
Aff., Ex. 3. The complaint’s content differed from that of the prior complaint only 
in that it stated that petitioner was 63 years old, that the patrons were 
“individuals ... in their 20’s and 30’s” instead of “ladies,” and that petitioner had 
been discriminated against on the basis of age instead of sex. Id. 

9. On July 27, 2012, by Determination and Order After 
Investigation, the Commission found that, under New York City Administrative 
Code (“Admin. Code”) § 8-109(f)(iii) and the doctrine of election of remedies, it 
could not entertain petitioner’s complaint because he had previously filed a 
discrimination complaint regarding the same incident with NYSDHR, which had 
dismissed the complaint for lack of probable cause (A43, A44). The Commission 
found in the alternative that there was no probable cause to believe that Amnesia 
had discriminated against petitioner on the basis of age (A41, A44). 

10. On August 17, 2012, petitioner appealed the decision to the 
Commissioner. See Braman Aff., Ex. 9. On January 11, 2013, the Commissioner 
affirmed the decision to dismiss petitioner’s complaint (A47). 

11. By Verified Petition dated February 5, 2013, petitioner sought 
an order from the New York County Supreme Court reversing the Commission’s 
January 2013 determination (A13-26). In the petition, petitioner admitted that, at 
the time he filed his complaint with NYSDHR, he believed that he had been 
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discriminated against only on the basis of sex (A14). It was not until he read 
NYSDHR’s decision dismissing his complaint that he “realize[d]” he had been 
discriminated against on the basis of age (A20). On April 5, 2013, the 
Commission filed a Verified Answer to the petition (A32-40), as a well a Notice of 
Motion to Dismiss the Petition. 

12. Both the Supreme Court, which granted the Commission’s 
motion to dismiss, and the Appellate Division, which affirmed that dismissal, 
agreed with the Commission’s conclusion that the Commission did not have 
jurisdiction to entertain petitioner’s complaint, finding that: (1) the doctrine of 
election of remedies and Admin. Code § 8-109(f)(iii) barred the Commission from 
entertaining petitioner’s second complaint, (2) petitioner could not avoid the 
jurisdictional bar by shifting his theory of discrimination, and (3) the 
Commission’s dismissal of petitioner’s complaint was therefore proper. 

The Motion for Leave to Appeal Should Be Denied. 

13. This Court should deny petitioner’s leave motion. In arguing 
that he should be able to avoid a statutory jurisdictional bar by shifting his theory 
of discrimination, petitioner is advocating not only a departure from well- 
established legal principles, but also a result that defeats the very purpose of the 
election-of-remedies provisions of New York City’s Human Rights Law. 

14. This Court and the Appellate Division have repeatedly held that 
the doctrine of election of remedies bars successive discrimination complaints 
where those complaints are based on the same incident or conduct. See, e.g., Emil 
v. Dewey , 49 N.Y.2d 968, 968 (1980) (holding that, under the jurisdictional bar 
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established by Executive Law §297(9), the filing of a prior complaint with 
NYSDHR barred a subsequent judicial action “based on the same incident”); 
Benjamin v. N.Y.C. Dept, of Health, 57 A.D.3d 403, 403-04 (1st Dept. 2008) 
(holding that, under the jurisdictional bar established by Admin. Code § 8-502(a) 
and the reasoning of Emil v. Dewey, the filing of a prior complaint with the 
Commission barred a subsequent judicial action based “on the same continuing 
allegedly discriminatory conduct”), Iv. dismissed, 14 N.Y.3d 880 (2010); Wrenn v. 
Verizon, 106 A.D.3d 995,996 (2d Dept. 2013). 

15. Moreover, the departments of the Appellate Division agree that 
a “[claimant cannot avoid the jurisdictional bar by merely . . . changing his legal 
theory.” Bhagalia v. New York, 228 A.D.2d 882, 883 (3d Dept. 1996). Thus, in 
Benjamin v. New York City Department of Health, the First Department held that 
the plaintiff could not bring a judicial action alleging discrimination on the basis of 
national origin and a shoulder injury because the plaintiff had previously filed a 
complaint with the Commission alleging discrimination based on, inter alia, skin 
color. 57 A.D.3d at 403-04. As the Second Department noted in Craig-Oriol v. 
Mount Sinai Hospital, this standard is consistent with New York’s “general 
prohibition against splitting a single claim into multiple actions.” 201 A.D.2d 449, 
450 (2d Dept. 1994) (citing O’Brien v. Syracuse, 54 N.Y.2d 353 (1981); Smith v. 
Russell Sage Coll., 54 N.Y.2d 185 (1981)), Iv. denied, 85 N.Y.2d 804 (1995). 

16. The plain language of Admin. Code § 8-109(f)(iii), which 
explicitly deprives the Commission of jurisdiction where (1) a complainant “has 
previously filed a complaint with [NYSDHR] . . . with respect to the same 


6 




grievance” and (2) “a final determination has been made thereon,” accords with 
these well-established principles. 

17. Applying Admin. Code § 8-109(f)(iii) and the relevant election- 
of-remedies precedents to this case, the Appellate Division properly affirmed the 
Supreme Court’s dismissal of the petition. First, prior to filing an age 
discrimination complaint with the Commission, petitioner had filed a sex 
discrimination complaint with regard to the same incident with NYSDHR. 
Second, it is uncontested that NYSDHR’s dismissal of petitioner’s complaint and 
closure of his administrative file constituted its “final determination” under the 
statute. Thus, the Commission correctly determined that it did not have 
jurisdiction to hear petitioner’s second complaint. 

18. Notably, even if the language of Admin. Code § 8-109(f)(iii) 
were ambiguous, which it is not, the Supreme Court and Appellate Division 
properly left the Commission’s determination in this matter undisturbed, as it is 
well established that “the practical construction of a statute by the agency charged 
with implementing it, if not unreasonable, is entitled to deference by the courts.” 
Louis Harris & Assocs. v. deLeon , 84 N.Y.2d 698, 706 (1994) (granting deference 
to Commission determination regarding burdens of proof); see also Acosta v. 
Loews Corp ., 276 A.D.2d 214, 220 (1st Dept. 2000). Here, the Commission’s 
construction of Admin. Code § 8-109(f)(iii) is entitled to deference, as it is 
consistent not only with the plain meaning of that provision, but also with the 
standard that courts have consistently applied in election-of-remedies cases. 
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19. Petitioner nonetheless insists that, because NYSDHR does not 
have jurisdiction over several discrete types of discrimination with regard to public 
accommodations — including age discrimination — the Appellate Division should 
have rejected the Commission’s interpretation of Admin. Code § 8-109(f)(iii). See 
Motion for leave at 11-15. Instead, petitioner contends, the Appellate Division 
should have interpreted “same grievance” in Admin, Code § 8-109(f)(iii) to mean 
“same theory of discrimination,” and thereby required the Commission to entertain 
successive discrimination complaints based on the same incident where they allege 
different theories of discrimination. See id. 

20. However, petitioner has cited no support for this theory, merely 
speculating that his interpretation is the interpretation the legislature intended when 
they drafted the provision. See Motion for Leave at §§ 12-13. Indeed, petitioner 
cites no case in which an individual was able to circumvent an election-of- 
remedies provision simply by alleging a new legal theory based on the same 
incident or conduct. 

21. Moreover, petitioner’s interpretation would eviscerate the 
protections of the New York City Human Rights Law’s election-of-remedies 
provisions. Under petitioner’s interpretation of Admin. Code § 8-109(f), an 
individual could file a complaint with the Commission even after a court or 
NYSDHR had dismissed a prior complaint based on the same incident. For 
example, a plaintiff could file a lawsuit or complaint alleging race discrimination 
in court or with NYSDHR, lose, and then re-file essentially the same complaint 
with the Commission based on color discrimination. This interpretation would 
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allow complainants a “second bite at the apple” and defeat the very purpose of 
election-of-remedies provisions. 


22. Such a dramatic departure from well-established legal 
principles is not warranted by the facts of this case. Although petitioner insists that 
the Commission’s interpretation leaves litigants like him without legal remedies 
for certain complaints, see Motion for Leave at TJ 11, petitioner is incorrect. If 
petitioner had wanted to file a complaint alleging sex discrimination and age 
discrimination, he could have done so by initiating an action in the Supreme Court 
or with the Commission. 

23. The fact that petitioner did not file a complaint alleging both 
sex discrimination and age discrimination is in no way related to the Commission’s 
interpretation of § 8-109(f)(iii). Rather, as petitioner freely admits, he originally 
alleged only sex discrimination because he believed that he had been discriminated 
against only on the basis of sex (A 14). It was not until he read NYSDHR’s 
decision dismissing his complaint that he decided that he had an age discrimination 
claim as well (A20). However, at that point, he would have been barred from 
bringing a subsequent complaint with the Commission on any discriminatory 
theory, regardless of whether NYSDHR had initially had jurisdiction to decide it. 

24. The fact that petitioner now contends that he mistakenly filed 
his complaint with NYSDHR based on the wrong discriminatory animus should 
not earn petitioner a second bite at the apple: “[afterthoughts or after discoveries 
however understandable and morally forgivable are generally not enough to create 
a right to litigate anew.” Reilly, 45 N.Y.2d at 28. 
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WHEREFORE, for all the above-stated reasons, the motion for leave 
to appeal to this Court should be denied, with costs. 


Dated: New York, New York 
June 26, 2014 



INGRID R. GUSTAFSON 
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State of New York 

Court of Appeals 

Decided and Entered on the 
sixteenth day of September , 2014 


Present, hon. Jonathan lippman, chief judge, presiding. 


Mo. No. 2014-646 

In the Matter of Roy Den 

Hollander, 

Appellant, 
v. 

The City of New York Commission 
on Human Rights, 

Respondent. 


Appellant having moved for leave to appeal to the Court 
of Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion is granted. 







COURT OF APPEALS 
STATE OF NEW YORK 


x 


In the Matter of the Application of 


ROY DEN HOLLANDER, 


Petitioner-Appellant, 


NOTICE OF MOTION 
TO DISMISS APPEAL 


-against- 

New York County Sup. Ct. 

THE CITY OF NEW YORK COMMISSION ON ]ndex No 100299/13 
HUMAN RIGHTS, 


Respondent-Respondent. 


—... x 

PLEASE TAKE NOTICE that, upon the annexed affirmation of Ingrid R. 
Gustafson, Esq., and all the papers and proceedings had herein, respondent- 
respondent, the City of New York Commission on Human Rights, will move this 
Court, at the Courthouse at 20 Eagle Street, Albany, New York, on October 6, 
2014, for an order dismissing the appeal, and granting such other and further relief 
as the Court deems just and proper. 





Dated: 


New York, New York 
September 22, 2014 


ZACHARY W. CARTER, 
Corporation Counsel, 

Attorney for Respondent-Respondent 
City of New York Commission on 
Human Rights, 

100 Church Street, 

New York, NY 10007. 

(212) 356-0853 or 2505 



INGRID R. GUSTAFSON, ESQ. 
Assistant Corporation Counsel 
(212) 356-0853 
igustafs@law.nyc.gov 


TO: CLERK OF THE COURT 
COURT OF APPEALS 

ROY DEN HOLLANDER, ESQ., Petitioner-Appellant, Pro Se 
545 East 14th Street, 10D 
New York, NY 10009 
(917) 687-0652 









COURT OF APPEALS 
STATE OF NEW YORK 


x 


In the Matter of the Application of 

AFFIRMATION IN 

ROY DEN HOLLANDER, SUPPORT OF MOTION 

Petitioner-Appellant, TO DISMISS APPEAL 


-against- 

THE CITY OF NEW YORK COMMISSION 
ON HUMAN RIGHTS, 


New York County Sup. Ct. 
Index No. 100299/13 


Respondent-Respondent. 


..x 

INGRID R. GUSTAFSON, an attorney admitted to practice before 

the courts of this state, affirms, in accordance with C.P.L.R. 2106, that the 
following statements are true, subject to the penalties of perjury; 

1. I am an attorney in the office of ZACHARY W. CARTER, 
Corporation Counsel of the City of New York and attorney for respondent- 
respondent the City of New York Commission on Human Rights (“the 
Commission”) in the above-referenced special proceeding. Having successfully 
represented the Commission in the appeal of petitioner-appellant Roy Den 
Hollander (“petitioner”) to the Appellate Division, First Department, 1 am familiar 
with the facts of this case. 

2. 1 submit this affirmation in support of the Commission’s motion 
for an order dismissing petitioner’s appeal from a decision and order of the 
Appellate Division, First Department, dated June 3, 2014, reported at 118 A.D.3d 




418, and attached hereto as “Exhibit A.” The Appellate Division unanimously 
affirmed a final order and judgment of the New York County Supreme Court 
(Hunter, J.). In a decision entered on September 16, 2014, and attached hereto as 
“Exhibit B,” this Court granted petitioner leave to appeal the Appellate Division’s 
decision and order. However, for the reasons set forth below, petitioner’s appeal to 
this Court is moot in that it is academic, and should therefore be dismissed. 

3. In its order and judgment, the Supreme Court granted the 
Commission’s cross-motion to dismiss the petition on two independent grounds. 
First, the Court held that the Commission had correctly determined that it lacked 
jurisdiction to entertain petitioner’s age discrimination complaint because 
petitioner had previously elected to file a sex discrimination complaint with the 
New York State Division of Human Rights based on the same incident. Second, 
the Court held that, in any event, the Commission’s alternative determination that 
there was no probable cause to believe that petitioner had been discriminated 
against on the basis of age was not arbitrary and capricious. Thus, even if the 
Commission did have jurisdiction to entertain petitioner’s complaint, his claim 
failed on the merits. 

4. The Appellate Division affirmed the dismissal of the petition on 
both grounds. However, in his motion for leave to appeal to this Court, petitioner 
explicitly limited his appeal to the Erst issue, stating: “The only issue to be 
appealed is whether N.Y.C. Admin. Code § 8-109(f)(iii) is interpreted to prevent 
discrimination complaints being filed with [the Commission] when the State 
Division of Human Rights previously dismissed a discrimination complaint 




because it did not have jurisdiction over a different discriminatory practice arising 
from the same fact situation . . . See Den Hollander Affidavit in Support of 
Motion for Leave to Appeal (June 17, 2014) ]] 5 (emphasis added). 


5. Although a grant of leave to appeal ordinarily brings every 
reviewable issue before this Court, “under rule 500.1 1 of the Rules of the Court of 
Appeals, if a party in its application for leave to appeal specifically limits the 
issues it seeks to have reviewed, it is bound by such limitation and may not raise 
additional issues on appeal.” Quain v. Buzzettci Constr. Corp., 69 N.Y.2d 376, 379 
(1987). Indeed, in Quain v. Buzzetta Construction Corp., this Court found that the 
appellant had specifically limited the issue on appeal by stating in its motion for 
leave to appeal: “[It] is requested that this Honorable Court review that limited 
issue on this motion for leave to appeal of whether the Appellate Division was in 
error...in holding that the applicable [provision] of the General Obligations Law 
did not make void...the recovery by the City of indemnification from 
[appellant] . . . .” Id. at 380. 

6. As did the appellant in Quain , petitioner here limited the issue on 
appeal, indicating that he was “only” appealing the election-of-remedies issue. 
Thus, under Quain , petitioner has disclaimed any challenge to the Appellate 
Division’s alternate ground for affirmance: that, even if the Commission had 
jurisdiction to entertain petitioner’s complaint, the complaint nonetheless lacked 
merit. In so doing, petitioner rendered his appeal to this Court academic. 

7. It is well established that the subject matter jurisdiction of this 
Court “extends only to live controversies.” Saratoga Cnty. Chamber of Comm. v. 
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Pataki , 100 N.Y.2d 801, 810 (2003) (citations omitted), cert, denied , 540 U.S. 
1017; see also New York Public Interest Research Group, Inc. v. Carey , 42 N.Y.2d 
527, 529-30 (1977) (indicating that this principle “is not merely a question of 
judicial prudence,” but is also “a constitutional command defining the proper role 
of the courts under a common-law system”). The Court cannot give advisory 
opinions or rule on “academic, hypothetical, moot, or otherwise abstract 
questions.” Pataki , 100 N.Y.2d at 810-811. Nor can it issue decisions that lack 
practical effect. 1 See New York ex rel. Harkavy v. Consilvio, 8 N.Y.3d 645, 653 
(2007) (finding petitioners’ challenge to certain administrative decisions academic 
where a decision by the Court on the issue “would have no practical effect on the 
rights or liabilities of [the] parties”); Carey, 42 N.Y.2d at 530 (“[T]he courts 
should not perform useless or futile acts and thus should not resolve disputed legal 
questions unless this would have an immediate practical effect.on the conduct of 
the parties.”); Hearst Corp. v. Clyne, 50 N.Y.2d 707, 714 (1980) (“[A]n appeal 
will be considered moot unless the rights of the parties will be directly affected by 
the determination of the appeal and the interest of the parties is an immediate 
consequence of the judgment.”). 

8. Here, even if this Court were to conclude that the Commission did 
have jurisdiction to entertain petitioner’s complaint, that determination would 
leave undisturbed the Appellate Division’s alternate finding that petitioner’s claim, 

1 The exception to this rule does not apply in this case, as the issue involved does not evade 
review. See Pataki , 100 N.Y.2d at 811. Indeed, it was petitioner's own limitation of this appeal 
that rendered it academic. Furthermore, the issue here presented is not so novel or substantial as 
to warrant deviation from this Court’s well-established principles of justiciability. See id at XI1. 
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already investigated by the Commission, nonetheless failed on the merits. Thus, 
even if petitioner prevailed in this appeal, he would not be entitled to any relief, 
and any decision by this Court would accordingly lack practical effect. Under this 
Court’s well-established precedent, petitioner’s appeal to this Court is therefore 
moot in that it is academic, and should be dismissed. See Hearst, 50 N.Y.2d at 
718; see also Klam v. Klcim , 239 A.D.2d 390, 391 (2d Dept. 1997) (dismissing 
appeal as academic where appellant challenged only one of two independent 
grounds for the dismissal of his complaint and thus “appellate review . . . would 
neither alter the result nor directly affect a substantial right or interest of any party 
to this appeal”). 

WHEREFORE, for the above-stated reasons, petitioner’s appeal to 
this Court should be dismissed. 


Dated: New York, New York 
September 22, 2014 

By: _ 

INGRID R. GUSTAFSON, ESQ. 
Assistant Corporation Counsel 
New York City Law Department 
100 Church Street 
New York, New York 10007 
(212)356-0853 
igustafs@law.nyc.gov 


Exhibit A 




Tom, J.P., Renwick, Andrias, Freedman, Clark, JJ. 

12635 In re Roy Den Hollander, Index 100299/13 

Petitioner-Appellant, 

-against- 

The City of New York Commission 
on Human Rights, 

Respondent-Respondent. 

Roy Den Hollander, New York, appellant pro se. 

Zachary W. Carter, Corporation Counsel, New York (Ingrid R. 
Gustafson of counsel), for respondent. 

Judgment, Supreme Court, New York County (Alexander W. 
Hunter, J.), entered August 6, 2013, which denied the petition 
brought pursuant to CPLR Article 78 seeking to annul a 
determination of respondent City of New York Commission on Human 
Rights (CCHR), dated January li, 2013, dismissing petitioner's 
complaint of age-based discrimination, unanimously affirmed, with 
costs. 

Petitioner alleges that nonparty Amnesia J.V. LLC 
discriminated against him by requiring him to purchase a $350 
bottle in order to gain admission to its nightclub. The New York 
State Division of Human Rights previously dismissed a complaint 
brought by petitioner alleging gender discrimination by Amnesia 
in hindering his admittance to the nightclub on January 9, 2010. 
Accordingly, the doctrine of election of remedies now bars 
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petitioner from filing with CCHR the instant claim of age 
discrimination with respect to the same alleged incident (see NYC 
Admin Code § 8—109[f]). This is so even though petitioner is now 
advancing a different theory of invidious discrimination — age 
discrimination as opposed to gender discrimination (see Benjamin 
v New York City Dept, of Health, 57 AD3d 403, 404 [1st Dept 
2008], lv dismissed, 14 NY3d 880 [2010]; Jones v Gilman Paper 
Co., 166 AD2d 294, 294 [1st Dept 1990]). 

In any event, CCHR's alternative determination of "no 
probable cause" has a rational basis and is not arbitrary and 
capricious (see David v New York City Commn. on Human Rights, 57 
AD3d 406, 407 [1st Dept 2008); de la Concha v Gatling, 13 AD3d 
74, 75 [1st Dept 2004]). Petitioner was afforded a "full and 
fair opportunity to present [his] case" ( Matter of Block v 
Gatling, 84 AD3d 445, 446 [1st Dept 2011], lv denied, 17 NY3d 709 
[2011]), and received procedural due process (see Matter of Daxor 
Corp. v State of N.Y. Dept, of Health, 90 NY2d 89, 98 [1997], 
cert denied, 523 US 1074 [1997]; Pinder v City of New York, 49 
AD3d 280, 281 (1st Dept 2008]). There is absolutely no evidence 
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that CCHR's Executive Director was biased against him, let alone 

any showing that any such bias "affect(ed] the result" (People v 

Moreno, 70 NY2d 403, 407 [internal punctuation omitted]). 

THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

ENTERED: JUNE 3, 2014 
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Exhibit B 





State of New York 

Court of Appeals 

Decided and Entered on the 
sixteenth day of September, 2014 

PrCSCIlt, HON. JONATHAN LIPPMAN, Chief Judge, presiding. 


Mo. No. 2014-646 

In the Matter of Roy Den 

Hollander, 

Appellant, 
v. 

The City of New York Commission 
on Human Rights, 

Respondent. 


Appellant having moved for leave to appeal to the Court 
of Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion is granted. 





/oAce^ /^//xA arte/ 
/^ccenAe/ To ?Ae /ocetrc? 



igUAl 

£0 ^a^/e. c/%ree0 

S$//arv^., <_y Veut //ArA ■/30 0 7- 7 00S 


Decided September 16, 2014 

Mo. No. 2014-646 Motion for leave to appeal granted. 

In the Matter of Roy Den Hollander, 

Appellant, 

v. 

The City of New York Commission on Human 
Rights, 

Respondent. 



New York County Supreme Court Index No. 100299/13 


COURT OF APPEALS 
STATE OF NEW YORK 


In the Matter of the Application of 

ROY DEN HOLLANDER, 

Petitioner-Appellant, 

-against- 

THE CITY OF NEW YORK COMMISSION 
ON HUMAN RIGHTS, 

Respondent-Respondent. 


NOTICE OF MOTION TO DISMISS AND 
AFFIRMATION IN SUPPORT 


ZACHARY W. CARTER 
Corporation Counsel of the 
City- of New York 

Attorney for Respondent-Respondent 
100 Church Street 
New York , New York 10007 
(212) 356-0853 
igi is to fs(a; la 11 \ m c. go v 


INGRID R. GUSTAFSON, 
of Counsel 


LawManager No. 2013-005235 













COURT OF APPEALS, 

THE STATE OF NEW YORK 
..-...X 

In the Matter of ROY DEN HOLLANDER 

Appellant, AFFIDAVIT IN 

OPPOSITION TO CITY’S 
-against- MOTION TO DISMISS 

THE APPEAL 

THE CITY OF NEW YORK COMMISSION 

ON HUMAN RIGHTS, New York County Sup. Ct. 

Index No. 100299/13 

Respondent. 

—.-..X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, the Appellant and an attorney admitted to practice in the 
State of New York, being duly sworn, depose and say: 

1. Respondent The City of New York Commission on Human Rights [“City 
HR”] moves this Court to dismiss its Order granting Appellant leave to appeal, 

Mo. No. 2014-646. 

2. The basis of City HR’s argument is a statement made by Corporation 
Counsel Attorney Ingrid R. Gustafson. 

3. Attorney Gustafson affirmed as true under the penalties of perjury that “In 
its order and judgment, the Supreme Court granted the Commission’s cross-motion 





to dismiss the [Appellant’s] petition on two independent grounds.” Gustafson 
Affirm. If 3. 

4. That statement is inaccurate, which is probably why attorney Gustafson did 
not include the Supreme Court’s decision in the exhibits to her motion affirmation. 

5. The Supreme Court made its decision on only one ground—that City HR did 

not have jurisdiction to entertain Appellant’s age discrimination complaint because 

of the election of remedies doctrine: 

Controlling case law construes the doctrine of election of remedies to 
preclude subsequent complaints based on the same alleged incident, 
same underlying course of conduct, or same operative events. See 
Emil v. Dewey, 49 N.Y.2d 968 (1980); Benjamin v. New York City 
Dept, of Health, 57 A.D.3d 403 (1st Dept. 2008); Higgins v. NYP 
Holdings, Inc., 836 F.Supp. 2d 182 (S.D.N.Y. 2011). "The facts need 
not be perfectly identical, and merely adding some additional facts 
and/or re-labeling the claim will not prevent the application of the 
doctrine of election of remedies." Benjamin v. New York City Dept, of 
Health, 17 Misc. 3d 1122(A)(NY Sup Ct 2007), citing Bhagalia v. 

State of New York, 228 A.D.2d 882 (3rd Dept. 1996). Petitioner's age 
discrimination claim "constitutes the same cause of action as the 
formerly litigated [gender] claim," as it arose out of the same 
transaction or occurrence from January 9, 2010. Troy v. Goord, 300 
A.D.2d 1086, 1087 (4th Dept. 2002); see also Smith v. Russell Sage 
Coll., 54 N.Y.2d 185, 192-194 (1981); Tsabbarv. Delena, 300 
A.D.2d 196, 197 (1 st Dept. 2002). Accordingly, petitioner's 
application for an order reversing the Commission's January 11, 2013 
Final Determination is denied pursuant to Admin. Code §§8-502(a); 

8-109(f)(iii); and Exec. Law §297(9). 

(Exhibit A, Order and Judgment, p. 3, Sup. Ct., Hunter, J., Aug. 6, 2013). 

6. In the very next paragraph. Justice Hunter says: 
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No further review is warranted in this matter , however were this court 
to review the January 11, 2013 Final Determination, this court would 
find that the above mentioned determination was rationally based. 

Contrary to petitioner's contention, Amnesia's decision for requiring 
$350 bottle service was based upon a nondiscriminatory, legitimate 
reason of "limited space and the goal of furthering the image of 
[Amnesia's] establishment," as determined by the Division. This 
finding, and the lack of any credible basis in the record before the 
Commission to find age discrimination, provides a rational basis for 
this court to affirm the Commission's January 11, 20 13 Final 
Detennination. 

(Exhibit A, Order and Judgment, p. 3, Sup. Ct., Hunter, J., Aug. 6, 2013 (emphasis 
added)). 

7. A reasonable reading of Justice Hunter’s language is that the above quoted 
paragraph in number 6 is dicta. Since dicta , are “statements made by a court in an 
opinion which are unnecessary to the holding . . .,” Chiasson v. N.Y.C. Dep’t of 
Consumer Affairs, 138 Misc. 2d 394, 396 (N.Y. Sup. Ct. 1988), Justice Hunter 
made only one holding—that the election of remedies doctrine prevented City HR 
from having jurisdiction. 

8. If City HR’s motion is granted, then the result will be that when persons file 
complaints with the N.Y. State Division of Human Rights believing they were 
discriminated against because of their race, creed, color, national origin, sex, 
disability, marital status, sexual orientation, or military status, but the Division 
finds that the discrimination was based on a type of discrimination over which it 
does not have jurisdiction—age, partnership status, alienage, or citizenship, but 
City HR does, those persons will be out of luck because the lower Courts have held 
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that the election of remedies doctrine prevents them from filing complaints with 


City HR. 

WHEREFORE, for the above reasons, respondent’s motion should be 
denied. 


Sworn to before me on the 




Roy J3en Hollander 
Attorney-Appellant 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917)687-0652 

rdenhollander97 @gsb. Columbia. edu 


,r.-—c.-- ^ 

LUIS F CABRERA GIL 
Notary Public - State of New York 
NO. 01CA6180430 
Qualified in Queens County 
IWv rn-nn'issir-n Expires | - 1 _t 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
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In the Matter of the Application of 
ROY DEN HOLLANDER, 
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Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 



PLEASE TAKE NOTICE that the attached is a true copy of an Order in the 
above-captioned action dated July 30, 2013 and duly entered in the office of the Clerk, New 
York State Supreme Court, County of New York, on August 6, 2013. 


Dated: New York, New York 

August 6,2013 

MICHAEL A. CARDOZO 
Corporation Counsel of the 
City of New York 

Attorneys for Respondent New York City 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212)356-2294 



Leonard M. Braman 
Assistant Corporation Counsel 


To: Roy Den Hollander, Esq. 

Petitioner Pro Se 
545 East 14th Street, 10D 
New York, New York 10009 




SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 33 

-X 

In the Matter of the Application of Roy Den Hollander, Index No.: 100299/13 

Petitioner, 

-against- 

The City of New York Commission on Human 
Respondent. 

HON. ALEXANDER W. HUNTER, JR. 

Two separate applications, an Article 78 petition and a motion to dismiss, were filed in 
this matter under motion sequences #1 and #2. Both applications will be decided herein. 

Petitioner’s application for an order pursuant to CPLR Article 78, reversing the Final 
Determination and Order, dated January 11, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

On or about January 10, 2010, petitioner filed a verified complaint with the New York 
State Division of Human Rights (the “Division”) charging Amnesia J.V. LLC (“Amnesia”), a 
night club, with an unlawful discriminatory practice relating to public accommodations because 
of sex in violation of Article 15, Executive Law (the “Human Rights Law”). Petitioner alleged 
that on January 9, 2010, petitioner and a male friend stood on a line in front of Amnesia but was 
refused admittance by doorman David Last Name Unknown (“L.N.U.”), unless petitioner and his 
friend agreed to purchase a $350 bottle of alcohol. Petitioner and his friend declined, stepped out 
of the line, and subsequently observed women entering the night club without having to purchase 
a $350 bottle of alcohol. 

On September 16, 2010, the Division issued a Determination and Order After 
Investigation, dismissing petitioner’s complaint and ordering the file closed for lack of probable 
cause. The Division investigated petitioner’s complaint and noted in dicta that petitioner "is 
significantly older than [Amnesia’s) patrons, and age discrimination is beyond the jurisdiction of 
the Division with regards to public accommodation.” 

On October 22, 2010, petitioner filed a verified complaint with respondent the City of 
New York Commission on Human Rights (the “Commission”) charging that Amnesia 
discriminated against him based upon his age. On July 27, 2012, respondent issued a 
Determination and Order After Investigation, dismissing petitioner’s complaint concluding that 
(1) respondent was statutorily barred from considering petitioner’s discrimination claim because 
he had previously filed a discrimination complaint with the Division based on the same incident 


Th . . . MMF1LED J UDGMENT 
II? ^gmenl has noi Deen entered by the" County Clerk 
and notice of entry cannot be served based hereon Tb 
obtain entry, counsel or authorized representative must 
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and (2) probable cause did not exist to infer that Amnesia had engaged in age discrimination (the 
“July 27, 2012 Administrative Closure”). 

On August 17,2012, petitioner appealed the July 27,2012 Administrative Closure 
whereby petitioner raised various legal and factual objections. On January 11,2013, respondent 
issued a Final Determination and Order After Review upholding its July 27, 2012 Administrative 
Closure (the “January 11, 2013 Final Determination"). 

On February 8,2013, petitioner commenced the instant special proceeding, seeking an 
order reversing the January 11, 2013 Final Determination of respondent, and finding that 
petitioner was unlawfully discriminated against because of his age by Amnesia and David 
L.N.U. Petitioner avers that (1) respondent’s finding of no probable cause was not based on the 
evidence as a whole or substantial evidence; (2) respondent’s July 27,2013 Administrative 
Closure relied on misrepresentations in finding no probable cause; and (3) respondent conducted 
an abbreviated and one-sided investigation. On March 1, 2013, petitioner filed a verified 
supplement to his petition to add a Fourteenth Amendment procedural due process claim against 
respondent. 

In opposition, respondent moves to dismiss, as petitioner’s claims are barred under New 
York City Administrative Code (“Admin. Code") §8-109(f)(iii) and Executive Law (“Exec. 
Law”) §297(9). Respondent avers that petitioner is prohibited from bringing successive 
discrimination complaints based upon the same incident, 

A court may not disturb an administrative decision unless the agency’s action was 
arbitrary and capricious, was in violation of lawful procedures, or was made in excess of its 
jurisdiction. See CPLR 7803(3); Pell v. Board of Education of Union Free School District 
No. 1 of the Towns of Scarsdale and Mamaroneck. Westchester Countv. 34 N.Y.2d 222 
(1974). The Commission’s no probable cause determinations will not be overturned unless they 
are arbitrary or capricious, or lack a rational basis. See Matter of Soo Chine Wu v. New York 
City Commn. on Human Rights. 84 A.D.3d 823 (2nd Dept. 2011). 

New York City’s Human Rights Law (the “City Human Rights Law”) contains an 
election of remedies provision that requires a petitioner to choose between an administrative 
remedy and a judicial one. ”[A]ny person claiming to be aggrieved by an unlawful 
discriminatory practice... shall have a cause of action in any court of competent 
jurisdiction.. .unless such person has filed a complaint with the city commission on human rights 
or with the state division of human rights....” Admin. Code §8-502(a). Moreover, the City 
Human Rights Law does not have jurisdiction to entertain a complaint if there was a previous 
dismissal by either a court of competent jurisdiction or the Division “with respect to the same 
grievance which is the subject of the complaint.” Admin. Code. §8-109(1). 

Similarly, the Human Rights Law provides for an election of remedies. See Exec. Law 
§297(9). Exceptions to the election of remedies bar applies when the complaint was dismissed 
on the grounds of (1) administrative convenience; (2) untimeliness; or (3) annulment of the 
election of remedies. Id. 
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Controlling case law construes the doctrine of election of remedies to preclude 
subsequent complaints based on the same alleged incident, same underlying course of conduct, 
or same operative events. See Emil v. Dewev . 49 N.Y.2d 968 (1980); Beniamin v. New York 
City Dept, of Health, 57 A.D.3d 403 (1st Dept 2008V . Higgins v. NYP Holdings. Inc.. 836 F. 
Supp. 2d 182 (S.D.N.Y. 2011). “The facts need not be perfectly identical, and merely adding 
some additional facts and/or re-labeling the claim will not prevent the application of die doctrine 
of election of remedies.” Beniamin v. New York City Dept, of Health. 17 Misc. 3d 1122(A) 
(NY Sup Ct 2007), citing Bhagalia v. State of New York. 228 A.D.2d 882 (3rd Dept. 1996). 
Petitioner’s age discrimination claim “constitutes the same cause of action as the formerly 
litigated [gender] claim,” as it arose out of the same transaction or occurrence from January 9, 
2010. Troy v, Goord. 300 A.D.2d 1086,1087 (4th Dept 2002); see also Smith v. Russell 
Sage Coll., 54 N.Y.2d 185,192-194 (1981); Tsabbar v. Delena. 300 A.D.2d 196,197 (1st 
Dept 2002). Accordingly, petitioner’s application for an order reversing the Commission’s 
January 11, 2013 Final Determination is denied pursuant to Admin. Code §§8-502(a); 8- 
1 09(f)(iii); and Exec. Law §297(9). 

No further review is warranted in this matter, however were this court to review the 
January 11, 2013 Final Determination, this court would find that the above mentioned 
determination was rationally based. Contrary to petitioner’s contention, Amnesia’s decision for 
requiring $350 bottle service was based upon a nondiscriminatory, legitimate reason of “limited 
space and the goal of furthering the image of [Amnesia’s] establishment,” as determined by the 
Division. This finding, and the lack of any credible basis in the record before the Commission to 
find age discrimination, provides a rational basis for this court to affirm the Commission’s 
January 11, 2013 Final Determination, 

There is no merit to petitioner’s contention that the Commission failed to conduct an 
adequate inquiry into his complaint, as the Commission has “broad discretion in determining the 
method to be employed in investigating a claim.” Wu v. N.Y.C. Comma, on Human Rights, 

84 A.D.3d 823,824 (2nd Dept 201 1), quoting Matter of Levin v. N.Y.C. Conuan. on Human 
Rights. 12 A.D.3d 328, 329 (1st Dept. 2004); see also Stern v. N.Y.C. Comma, on Human 
Rights . 38 A.D.3d 302,302 (1st Dept. 2007). It cannot be said that the Commission conducted 
a one-sided or abbreviated investigation, as it: conducted an intake interview prior to the filing of 
his complaint; served petitioner’s complaint on his behalf; demanded and obtained a Verified 
Answer from Amnesia; gave petitioner an opportunity to submit a Rebuttal; obtained and 
reviewed the Division’s entire file on petitioner’s previous discrimination complaint; attempted 
to locate David L.N.U.; and attempted to obtain Amnesia’s surveillance video. Consequently, 
respondent’s investigation was not so one-sided to render it arbitrary or capricious. 

Petitioner’s Fourteenth Amendment procedural due process claim is dismissed, as 
petitioner was afforded constitutional minimum due process of notice and the opportunity to be 
heard. See Mathews v. Eldridge. 424 U.S. 319 (1976). Furthermore, petitioner had an adequate 
post-deprivation opportunity to be heard in this Article 78 proceeding. See Velella v. N.Y.C. 
Local Conditional Release Commn. , 13 A.D.3d 201,202 (1st Dept. 2004). 


Accordingly, it is hereby, 
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ADJUDGED that petitioner’s application pursuant to CPLR Article 78, reversing the 
Final Determination and Order, dated January 11, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

Dated: July 30. 2013 


ENTER: 
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Question Presented 


Should N.Y.C. Admin. Code § 8-109(f)(iii) be interpreted to prevent the 
filing of discrimination complaints with the N.Y.C. Commission on Human Rights 
(“City HR”) when the N.Y. State Division of Human Rights (“State DHR”) 
previously dismissed a discrimination complaint because it did not have 
jurisdiction over a different discriminatory practice arising from the same fact 
situation but not alleged with State DHR, and City HR does have jurisdiction? No. 

For example, a party complains to State DHR about sex discrimination when 
encountering an admission barrier to a public accommodation. State DHR, 
however, finds that age discrimination was probably at work, but State DHR lacks 
jurisdiction over age discrimination by public accommodations, so it dismisses the 
complaint. City HR, however, does have jurisdiction over age discrimination by a 
public accommodation, but relies on an interpretation of N.Y.C. Admin. Code § 8- 
109(f)(iii) that allows it to dismiss an age discrimination complaint under the 
election of remedies doctrine. 

N.Y.C. Admin. Code § 8-109(f) states: 

The Commission shall not have jurisdiction to entertain a complaint if 

(iii) the complainant has previously filed a complaint with the State 
Division of Human Rights alleging an unlawful discriminatory 
practice as defined by this chapter or an act of discriminatory 
harassment or violence as set forth in chapter six of this title with 
respect to the same grievance which is the subject of the complaint 
under this chapter and a final determination has been made thereon. 
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Statement of Jurisdiction 


This issue was preserved by the New York County Supreme Court in 
Justice Alexander W. Hunter’s Order and Judgment at 2-3 (A 14-15) and the 
Supreme Court, Appellate Division, First Department’s Decision and Order at 
42-43 (A 3-4). 

The Appellate Division’s final Decision and Order disposed of all the 
issues in this action on June 3, 2014. (A 3-5). This Court, by its Order dated and 
entered September 16, 2014, granted leave to Petitioner-Appellant to appeal the 
Appellate Division’s Decision and Order. (A 2). This Court, therefore, has 
jurisdiction over this appeal under CPLR 5602(a)(l)(i). 

Statement of Facts 

Petitioner-Appellant (“Den Hollander”) and his friend, both older, 
middle-aged male lawyers, were denied admission to the nightclub Amnesia unless 
they agreed to buy a $350 bottle of brandless, watered-down vodka once inside the 
public accommodation. At the same time, a number of females in their 20s or 30s 
were allowed admission without having to agree to buy a $350 bottle. 

Den Hollander filed a complaint with State DHR for what he believed at the 
time was sex discrimination. 

State DHR issued a decision concluding the discrimination against Den 
Hollander and his friend was not based on sex. State DFIR also found that it did 
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not have jurisdiction over age discrimination by the nightclub, which State DHR 
inferred was probably at work: 

Based on observations made during the field visit, the vast majority of 
the patrons of the nightclub [Amnesia] appeared to be under the age 
of 30 years. Respondent [Amnesia] asserts that, when the nightclub is 
crowded, respondent employs an admissions strategy to limit the 
number of individuals, male and female, who do not have the 
appearance respondent desires to maintain the image of the nightclub. 

A photo on complainant’s website suggests that he is significantly 
older than respondent’s patrons, and age discrimination is beyond the 
jurisdiction of the Division with regards to public accommodation. 

(State DHR, Determination and Order After Investigation at p. 2, A 55). State 

DHR was powerless to remedy the situation because age discrimination in public 

accommodations is outside its jurisdiction. N.Y. Exec. § 296(2)(a). 

On receiving the State DHR decision, Den Hollander immediately filed an 

age discrimination complaint with City HR, which does have jurisdiction over age 

discrimination by a public accommodation. N.Y.C. Admin. Code § 8-107(4)(a). 

City HR’s Executive Director for Law Enforcement, Carlos Velez, issued a 

Determination and Order that dismissed the age discrimination complaint by 

concluding that the election of remedies doctrine prevented City HR from having 

jurisdiction. (Carlos Velez Determination and Order at Tres, A 48). Once having 

decided City HR lacked jurisdiction, the remainder of Velez’s conclusions were 

merely dicta. 

Den Hollander requested a review of Velez’s Determination and Order, 
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which City HR granted. After the review, City HR adopted Velez’s 
Determination and Order as its final determination and order on January 11, 
2013. ( Determination and Order After Review A 52-53). 

Procedural History in the Lower Courts 
Den Hollander filed a petition pursuant to CPLR Article 78 in the Supreme 
Court, New York County, to annul City HR’s final determination and order. 

Justice Hunter denied the Article 78 petition with an Order and Judgment 
entered August 6, 2013. (N.Y. Sup. Order and Judgment A 12-17). 

On appeal to the Appellate Division, First Department, that Court denied 
Den Hollander’s appeal and affirmed Justice Hunter’s Order and Judgment with a 
Decision and Order dated and entered June 3, 2014. (. Decision and Order A 3-5). 

Both lower courts interpreted N.Y.C. Admin. Code § 8-109(f)(iii) to mean 
that a complainant is barred from filing with City HR if he first complains to State 
DHR about one type of discrimination by a public accommodation over which the 
State has jurisdiction (race, creed, color, national origin, sex, disability, marital 
status, sexual orientation, or military status, N.Y. Exec. Law §296(2)(a)), but the 
State dismisses the complaint because it finds the discrimination was likely based 
on a type of discrimination over which it does not have jurisdiction (age, 
partnership status, alienage, or citizenship), but City HR does have jurisdiction 
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under N.Y.C. Admin. Code § 8-107(4)(a). (N.Y. Sup. Order and Judgment at 2-3, 
A 14-15; Appellant Division Decision and Order at 42-43, A 3-4). 

Argument 

Avoiding a trap for persons discriminated against. 

The lower courts’ interpretation of N.Y.C. Admin. Code § 8-109(f)(iii) 
creates a trap for those discriminated against by leaving them without any legal 
remedy in situations similar to this case—not only for age discrimination but also 
for partnership status, alienage and citizenship discrimination by a public 
accommodation. A person cannot go to City HR, which has jurisdiction, because 
he already filed a complaint with State DHR that was dismissed for lack of 
jurisdiction over any one of those four discriminatory practices that State DHR 
finds were likely at work, and he cannot start a new action in court because N.Y. 
Exec. Law § 297(9) and N.Y.C. Admin. Code § 8-502(a) prevent it. In addition, 
any appeal of the State DHR’s dismissal of the non-jurisdictional cause of action 
would fail because it did not have jurisdiction to begin with. 

It is unlikely that when the New York City Council enacted § 8-109(f)(iii) in 
1991, the Council intended the consequences that the lower courts support. At the 
time, the Council was making the first comprehensive revision of the City’s 
Human Rights Law in 25 years in order to strengthen its protection of civil rights. 
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At the signing-into-law ceremony in 1991 of the Council’s revisions, Mayor David 
N. Dinkins said: 

Since 1980, the federal government has been steadily marching 
backward on civil rights issues. Even on the state level, narrow 
interpretations of civil rights laws have retarded progress. ... In the 
face of these state and national developments, we have had no choice 
but to move forward independently. . . . [W]e have set forth a policy 
that enables the Commission to ensure that discrimination plays no 
role in the public life of the City. As the committee report that 
accompanies this bill makes clear, it is the intention of the Council 
that judges interpreting the City’s Human Rights Law are not to be 
bound by restrictive state and federal rulings and are to take seriously 
the requirement that this law be liberally and independently construed. 

(Remarks by Mayor David N. Dinkins at 1-2, City Hall, June 18, 1991, Addendum 


More likely is that when Council Members enacted “one of the strongest, if 
not the strongest, [human rights laws] in the nation,” which expanded protection 
from additional types of discrimination such as age discrimination, Council 
Members were not blind to the difference in the jurisdictional reach of State DHR 
and City HR. (Felica Lee, Council Passes Civil Rights Bill For New York , June 6, 
1991, New York Times (quote from Corporation Counsel Victor A. Kovner)). 

Given the intention behind the 1991 revision that “discrimination plays no 
role in the public life of the City,” Council Members necessarily acted to avoid the 
trap where State DHR finds no evidence of one type of discrimination but evidence 
of another over which it has no jurisdiction and dismisses a complaint. Rather than 
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preventing the complainant from going to City HR, which has jurisdiction, the 
Council’s intent in enacting N.Y.C. Admin. Code § 8-109(f)(iii) must have been to 
assure that New York City’s more expansive protection against discriminatory 
practices would not be thwarted by the election of remedies law in N.Y. Exec. Law 
§ 297(9). In fact, the Council’s 1991 revision removed the prior election of 
remedies provision in N.Y.C. Admin. Code § 8-112. (Craig Gurian, A Return to 
Eyes on the Prize: Litigating Under the Restored N.Y.C. Human Rights Law, 33 
Fordham Urb. L.J., 101, 108 (2005)). 

The Council, therefore, must have used the term “grievance” in § 8- 
109(f)(iii) to mean a type of discriminatory practice or cause of action, and not the 
fact situation from which it arose, which is how the term is used in N.Y. Exec. Law 
§ 297(9). 

Of course, Council Members were also mindful of not wasting City HR’s 
resources on a type of discrimination that was already resolved by another agency 
or a court. Use of the term “grievance” as a type of discriminatory practice or 
cause of action provides the best of both worlds—protection of rights and 
conservation of the taxpayers’ money. 

As for N.Y.C. Admin. Code § 8-502, that section does not even include the 
word “grievance.” Sections 8-109 and 8-502 were enacted at the same time by the 
same law—Local Law 39/1991, eff. Sept. 16, 1991. N.Y.C. Admin. Code §§ 8- 
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109 & 8-502, Historical Note. Since the word “grievance” was not included in § 


8-502, the logical inference is that it did not express what the council was trying to 

do in § 8-109(f)(iii)—avoid the trap of differing jurisdictional reach of State DHR 

and City HR. The purpose of § 8-502 was to give persons a private right of court 

action under the City’s Human Rights Law which was similar to that under N.Y. 

Exec. Law § 297(9)—not to create a trap of differing jurisdictions. (See City 

Council’s Committee on General Welfare Report at 34-35 (1991), Addendum 2). 

Even assuming the Council was unaware of the difference in jurisdictional 

reach of the City and State Human Rights laws in 1991, it is clear today that § 8- 

109(f)(iii) should not be interpreted to be consistent with N.Y. Exec. Law § 297(9) 

or N.Y.C. Admin. Code § 8-502(a). In 2005, the City Council passed and the 

Mayor signed into law the Local Civil Rights Restoration Act so as 

to ensure construction of the City’s Human Rights Law in line with 
the purposes of the fundamental amendments to the law enacted in 
1991. . . . [And] respond[] to concerns that construction of numerous 
provisions of the human rights law as amended in 1991 has narrowed 
the scope of the law’s protections ... by again underscoring that 
protections afforded by New York City’s human rights law are not to 
be limited by restrictive interpretations of similarly worded state and 
federal statutes. 

(The Council Report of the Gov. Affrs. Div. of the Committee on General Welfare 
at 2 (2005), Chair Bill De Blasio, Addendum 3). 
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The lower courts’ restrictive interpretation of § 8-109(f)(iii) that relied on 

cases dealing with N.Y. Exec. Law § 297(9) was contrary to the very purpose of 

the Local Civil Rights Restoration Act : 

The purpose of. . . the “Local Civil Rights Restoration Act of 2005,” 
is to clarify the scope of New York City’s Human Rights Law. It is 
the sense of the Council that New York City’s Human Rights Law has 
been construed too narrowly to ensure protection of the civil rights of 
all persons covered by the law. In particular, through passage of this 
local law, the Council seeks to underscore that the provisions of New 
York City’s Human Rights Law are to be construed independently 
from similar or identical provisions of New York state or federal 
statutes. Interpretations of New York state or federal statutes with 
similar wording may be used to aid in interpretation of the New York 
City Human Rights Law, viewing similarly worded provisions of 
federal and state civil rights laws as a floor below which the City’s 
Human Rights law cannot fall, rather than a ceiling above which the 
local law cannot rise. 

N.Y.C. Admin. Code § 8-102, Note, Provisions ofL.L. 85/2005 , Section 1. 

The lower courts’ interpretation of § 8-109(f)(iii) was also contrary to 
N.Y.C. Admin. Code § 8-130 on how the City’s Human Rights law is to be 
construed: 

The provisions of this title shall be construed liberally for the 
accomplishment of the uniquely broad and remedial purposes thereof, 
regardless of whether federal or New York State civil and human 
rights laws, including those laws with provisions comparably-worded 
to provisions of this title, have been so construed. 

The intent of the Council’s Committee on General Welfare that created the 
2005 Local Civil Rights Restoration Act is clear, “protections afforded by New 
York City’s human rights law are not to be limited by restrictive interpretations of 


9 



similarly worded state and federal statutes.” (The Council Report of the Gov. 

Affrs. Div. of the Committee on General Welfare at 2 (2005), Addendum 3). 

The Committee further expressed its intent as follows: 

Prop. Int. 22-A [Restoration Act Bill No.] expressly instructs decision 
makers assessing claims asserted under the City’s human rights law to 
construe the human rights law independent of similarly worded 
provisions of state and federal law. A number of recent judicial 
decisions underscore the need to clarify the breadth of protections 
afforded by New York City’s human rights law. For instance, in 
McGrath v. Toys “R” Us, Inc., 3 N.Y.3d 421 (2004), the Court of 
Appeals reasoned that broad statements regarding the intended liberal 
construction of the City’s human rights law are insufficient to justify 
interpretation of the law to afford broader rights than are protected 
under comparably worded state or federal laws. For this reason, Prop. 
Int. 22-A explicitly states that the human rights law must be construed 
independently from both federal and New York State civil and human 
rights laws, including laws with comparably worded provisions. The 
bill further clarifies that interpretations of comparable federal and 
state laws may not be used to limit or restrict the provisions of this 
title from being construed more liberally than those laws to 
accomplish the purposes of the human rights law and provisions of the 
human rights law may not be construed less liberally than 
interpretations of comparably worded federal and state laws. 

Under the bill’s provisions, a number of principles should guide 
decision makers when they analyze claims asserting violations of 
rights protected under the City’s human rights law: discrimination 
should not play a role in decisions made by . . . providers of public 
accommodations; traditional methods and principles of law 
enforcement ought to be applied in the civil rights context; and 
victims of discrimination suffer serious injuries, for which they ought 
to receive full compensation. 

[TJhose who discriminate . . . cause serious injury to . . . the social 
fabric of the city as a whole, which will not be tolerated. 


Id. at 4-6. 
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The Association of the Bar of the City of New York made clear in 

supporting the Local Civil Rights Restoration Act that 

[piecemeal amendments] should no longer be necessary after [the 
Restoration Act ] is enacted because [the Restoration Act ] requires 
courts to construe the City’s Human Rights Law independently and in 
light of the Council’s clear intent to provide the greatest possible 
protection for civil rights. 

(Association of the Bar letter at 4, August 1, 2005, Addendum 4). 

The message from the elected representatives of the people of the City of 
New York is clear— 

[Courts should] search out what the broader and more remedial 
purposes of the City Human Rights Law actually are in order for [the 
courts] to assess what potential interpretation of a particular provision 
would serve the law’s overall purposes best. 

(Craig Gurian, A Return to Eyes on the Prize: Litigating Under the Restored N.Y.C. 

Human Rights Law, 33 Fordham Urb. L.J. at 121). And one of those purposes is 

“to eliminate and prevent discrimination from playing any role in actions relating 

to . . . public accommodations . . . .” N.Y.C. Admin. Code § 8-101. 

The election of remedies doctrine does not apply anyway. 

The City Council’s legislative history on N.Y.C. Admin. Code § 8- 

109(f)(iii) does not specifically state the Council’s definition for the term 

“grievance.” Even assuming they used the term “grievance” to mean the fact 

situation, occurrence or transaction, the election of remedies doctrine would still 

not apply. 
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As Judge Cardozo held in Schenck v. State Line Tel. Co., 238 N.Y. 308, 311 
(1924): 

An election of remedies presupposes a right to elect, (Henry v. 

Herrington , 193 N. Y. 218, 222 (1908). ... If in truth there is but one 
remedy, and not a choice between the two, a fruitless recourse to a 
remedy withheld does not bar recourse thereafter to the remedy 
allowed. 

When State DHR inferred that the discrimination at work in this case was 
age discrimination over which it did not have jurisdiction (State DHR, 
Determination and Order After Investigation at p. 2, A 55), Den Hollander learned 
that the remedy he sought was unavailable at State DHR because the facts turn out 
to be different from those he supposed. In such situations, the election of remedies 
doctrine does not apply. Henry v. Herrington , 193 N.Y. 218, 222 (1908)(plaintiff 
“mistook, or misconceived, her remedy and was dismissed .... Any step, or 
action, taken by her, which was fruitless, because proceeding upon a 
misconception of the rights which the law gave her, left her unaffected as to any 
legal remedy which she did possess.”); Eidelberg v. Zellermayer, 5 A.D.2d 658, 
663 (2d Dept. 1957)(election does not apply “where a plaintiff pursues an 
erroneous remedy and his complaint is dismissed because the remedy is 
unavailable as the wrong one.”); Matter of Tate v. Estate of Dickens, 276 A.D. 94, 
97 (3 ld Dept. 1949)(“ One may erroneously pursue a remedy which is not open to 
him at all. If he does so, his action in pursuing it does not constitute an election.”). 
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Since the election of remedies doctrine does not apply to the situation here, 
the lower courts’ rulings were in error for holding that Den Hollander’s complaint 
was properly dismissed because City HR did not have jurisdiction. 

Conclusion 

“The election of remedies is largely a rule of policy to prevent vexatious 
litigation . . . Clark v. Kirby , 243 N.Y. 295, 303 (1926). There is no vexatious 

litigation here, just an effort to prevent bigots from discriminating. 

While “[a]ll procedure is merely a methodical means whereby the court 
reaches out to restore rights and remedy wrongs; it must never become more 
important than the purpose which it seeks to accomplish. Unless some necessary 
requirement has been omitted, a wrong move or a mistake in the method of seeking 
relief from the courts [or administrative agencies] ought not to furnish protection 
for a wrongful act.” Id. 

Dated: New York, N.Y. 

October 21, 2014 

By: Roy Den Hollander, Esq. 

Petitioner-Appellant 

545 East 14 St., 10D 

New York, N.Y. 10009 

(917)687-0652 

royl 7den@gmail.com 
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____ 

THE CITY OF NEW YORK OFFICE OF THE MAYOR DAVID N. DINKINS 

TEL. (212) 788-2958 S 420-91 

For Immediate Release: 

Tuesday, June 18, 1991, 1:30 p.m. 

REMARKS BY MAYOR DAVID N. DINKINS 
AT PUBLIC HEARING ON LOCAL LAWS 
BLUE ROOM — CITY HALL 
TUESDAY, JUNE 18, 1991 — 1:30 P.M. 

I am pleased to have before me today Introductory 465-A, a 
bill that dramatically overhauls the City's Human Rights Law. 
Introductory 465-A was introduced in the Council at my request by 
Sam Horwitz, Chair of the General Welfare Committee, and co¬ 
sponsored by Council Members Horwitz, Foster, Maloney, Fields, 
Povman, Ward, Dryfoos, and Alter. This bill gives us a human 
rights law that is the most progressive in the nation, and 
reaffirms New York's traditional leadership role in civil rights. 

I am particularly gratified to be signing Introductory 465-A 
today because there has been no time in the modern civil rights 
era when vigorous local enforcement of anti-discrimination laws 
has been more important. Since 1980, the federal government has ' 
been steadily marching backward on civil rights issiies. Even on 
the state level, narrow interpretations of civil rights laws have 
retarded pronress. For example, the State Court of Appeals has 
made it virtually impossible to hold taxi companies responsible 
for the discriminatory acts committed by their drivers. There 
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is, therefore, no incentive for these companies to curb bias on 
the part of their drivers, and persons of color still routinely 
face difficulty in getting a cab to take us where we want to go. 

In the face of these state and national developmentswe 
have had no choice but to move forward independently. We have 
not only enhanced specific sections of our law -- like the 
provisions relating to holding taxi companies and other owners of 
public accommodations liable for acts of their employees -- we 
have set forth a policy that enables the Commission to ensure 
that discrimination plays no role in the public life of the City. 
As the committee report that accompanies this bill makes clear, 
it is the intention of the Council that judges interpreting the 
City's Human Rights Law are not to be bound by restrictive state 
and federal rulings and are to take seriously the requirement 
that this law be liberally and independently construed. 

I am also pleased that the City Council — by a vote of 34 
to 1 -- saw through the specious arguments regarding quotas that 
are hindering the passage of the Civil Rights Restoration Act in 
Congress. Neither the federal bill nor this bill is a quota 
bill, and it is time for the President to stop seeking partisan 
political advantage by pandering to and encouraging groundless 
fears. 

As the first comprehensive revision to the City's Human 
Rights Law in 25 years. Introductory 465-A makes literally dozens 
of improvements to the law. To illustrate just a few of the 


(more) 
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major gaps in the law that are being filled, consider the issues 
of civil penalties, injunctions, and co-worker harassment. 

Under current law, a person can be compensated for the 
damages she has suffered as a result of having been discriminated 
against, but we have had no authority to levy a fine for the harm 
that act of bias does to the social fabric of the city. In other 
words, you can be fined if you litter or double-park, but not if 
you discriminate. With potential civil penalties ranging up to 
$100,000 under Introductory 465-A, it becomes clear that 
discriminators now face much more serious consequences for their 
acts. As cases begin to be prosecuted under the new law, it is 
my hope that the existence of these penalties will exert a strong 
deterrent effect against acts of bias. 

Under current law, the Commission can only get an injunction 
in State Supreme Court in housing cases. The new law makes it 
possible to enjoin employment and public accommodations 
violations as well. This change will improve the ability of the 
Commission to order meaningful anti-bias remedies after a bearing 
and will cut down significantly on the time it takes to reach a 
resolution of meritorious employment and public accommodations 
cases. 

I myself was surprised to learn that under current local 
law, an employee who has been the victim of sexual or racial 
harassment at the hands of a co-worker can sue her employer but 
cannot sue the co-worker himself. Without the possibility of 


(more) 
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legal action, co-worker harassment has continued to poison many 
of our workplaces. The new law takes the fundamental step of 
making all people legally responsible for their own 
discriminatory conduct. 

Among other changes, people for the first time will be able 
to go directly into State Supreme Court to assert their 
discrimination claims, and will be permitted to be awarded 
attorneys' fees and punitive damages where warranted. I hope 
that the creation of a private right of action will supplement 
the Commission's enforcement efforts and ease a portion of its 
caseload burden. Some forms of discrimination not previously 
covered under City law -- like age discrimination in public 
accommodations and most residential housing, and discrimination 
on the basis of marital status in employment -- will now be 
prohibited. 

I want to commend, and personally thank Sam Horwitz for 
sponsoring this bill and shepherding it through the Council. I 
note, too, the enormous contributions of David Walker, Counsel to 
the Committee on General Welfare. 

Many members of my administration worked tirelessly to shape 
this legislation. I thank Deputy Mayor Lynch and the members of 
his intergovernmental staff, including Martha Hirst and Margo 
wolf. From the City Commission on Human Rights, I am grateful to 
the Chairperson, Dennis deLeon and to his staff members Craig 
Gurian, Cheryl Howard, Rolando Acosta and David Scott. 


(more) 
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Corporation Counsel Victor Kovner was ably assisted by a. number 
of Law Department attorneys in drafting and redrafting this 
landmark bill, including Andrea Cohen, Olivia Goodman and Martne 
Mann; also Jeffrey Friedlander, Linda. Howard, Paul Rephen, L avid 
Clinton and Myles Kuwahara. 

By all accounts, the discussions and negotiations on this 
bill between the Administration and the Council reflected 
tremendous diligence and spirited cooperation, end I am qrc't.h 
to you all. 

I also want to thank the many representatives of c i v i | 
rights groups and the business community who worked with ur 
this legislation. Every effort was made to address the man- r 
concerns of all parties. 

There is still much work to be done to help us achieve the. 
goal of a truly open city. We have learned over the years that 
change will not come without resistance; that the struggle : tv- 
civil rights must constantly be renewed; and that the sfruy.Gu 
for the rights of one group is indivisible from the struggle tor 
the rights of all other groups. The new human rights bill giver 
us the legal tools we need today to continue the fight. I'm 
counting on the Commission and the Law Department to use these 
tools to make sure that meritorious claims of discrimination are 
promptly and vigorously prosecuted. 

Introductory 465-A affects all the people of New York, of 
course, but none so much as our children. We need to be able to 


(more) 
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say to them: "If you work hard, you will be permitted to 

succeed; you will get the job you have earned; you will be able 
to live where you like; this is as much your city as it is anyone 
else' s . " 

I will first turn to the bill's prime sponsor. Chairman Sam 
Horwitz; 

next, to any other elected officials who wish to speak. 

Now, I will turn to the general audience. 

Is there anyone in the general audience to be heard in 
opposition? 

Is there anyone in the general audience to be heard in 
support? 

There being no one else to be heard, and for the reasons 
previously stated, I will now sign the bill. 

The next bill before me is Introductory Number 655, 
sponsored by Council Member Kerb Berman at my request. This 
local law would establish the MetroTech Area Business Improvement 
District in the Borough of Brooklyn. The District will be 
established in accordance with the District Plan filed with the 
City Clerk. 

The proposed MetroTech Area Business Improvement District 
covers the equivalent of twenty square blocks in downtown 
Brooklyn. The proposed district will include the area bounded by 
Adams Street to the west. Tillary Street to the north, Flatbush 
Avenue Extension to the east and Fulton Mall to the south, plus 


(more) 
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Staff: David Walker 



REPORT OF THE LEGAL DIVISION 


RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL 




By Council Member Horwitz (by request of 
the Mayor) also Council Members Foster 
and Maloney 



In relation to the Human Rights Law. 

Amends various sections of Chapter 1 and 
adds new Chapter 4, 5, 6 and 7 to title 
8 . 



By Council Member Horwitz (By request of 
the Mayor) also Council Members Eldridge, 
Fields and Michels 


TITLE: 


In relation to the Human Rights Law. 



Amends various sections of Chapter 1 and 
adds new Chapters 4, 5, 6 to title 8. 


BACKGROUND AND INTENT: During the late 1980's the City of New 
York (hereafter "NYC" or "the City") was plagued by notorious 
incidents of racially motivated violence. In the first four months 


of 1990, the City experienced a 14% increase in bias crimes as 
compared with the same four month period of 1989.* The general 


Coleman, As Bias Crime Seems to Rise, Scientists Study Roots 
of Racism, N.Y. Times, May 29, 1990. 
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Chapter 5 Civil Action By Persons A g grieved Bv Unlawful 
Discriminatory Practices 68-502 fncwl 

Under the City's Human Rights Law, claims of discrimination 
are currently adjudicated through the administrative procedure 
available at the Commission. An aggrieved person may resort to 
court only to seek review of the Commission's final decision in the 
matter. Where the type of discrimination alleged is also prohibited 
under the State Human Rights Law, an aggrieved person may bring a 
civil action in State court under that law. The State law, however, 
does not authorize a court to award costs and attorney's fees to a 
prevailing party. 

In consideration of the policy inherent in the State Human 
Rights Law that a judicial forum is an appropriate alternative forum 
for the enforcement of discrimination laws, this chapter would permit 
aggrieved persons to bring a civil action in court for violation of the 
City law. Alternatively, aggrieved persons could file a complaint with 
the Commission, and having chosen one avenue of relief over another, 
would be deemed to have elected their remedy. 68-502(a). The bill 
provides generally that the filing of a complaint with the Commission 
or the State Division of Human Rights would preclude a person from 
going to court except if the complaint had been dismissed for 
administrative convenience. §8-502(b). Dismissal by the Commission 
for administrative convenience could include a dismissal requested by 
the complainant where 180 days have passed since the filing of a 
complaint which had not been actively Investigated, as well as 
dismissal prior to the filing of an answer where no Investigation or 
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conciliation attempts had taken place. See §8-113(a)(6) and 
§8-113(b). 

In the civil action proposed by the bill, an aggrieved 
person could seek equitable relief and any appropriate damages 
including punitive damages. 68-502(a). In addition, the proposed 
bill provides for a court, in its discretion, to award costs and 
reasonable attorney’s fees to a prevailing party. §8-502(f). 

Chapter 6 Discriminatory Harassment (new) 

Sometimes discrimination takes the form of threats, 
harassment or intimidation by persons who are not employers, owners 
of housing accommodations or persons who operate public 
accommodations and thus in circumstances not covered by the current 
City Human Rights Law, which although broad in its scope, prohibits 
discrimination by certain persons in certain defined contexts, e.g., 
employment, public accommodations, housing, etc. While harassment 
based upon discriminatory animus can theoretically be addressed by 
either criminal prosecution or by a civil action commenced by the 
victim, these methods are often ineffective. 

This new chapter would add provisions derived from similar 
laws in Massachusetts and California. The chapter would authorize 
the Corporation Counsel to seek a court order enjoining a person from 
interfering by threats, intimidation or coercion with an individual's 
rights secured by any Federal, State and City laws. 88-602(a). A 
violation of the court order would constitute contempt and be subject 
to the imposition of civil penalties of up to $10,000 per day. 
§8-602 (c). Harassment involving force or a threat of force or the 
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Sean Robin, Finance Analyst 
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THE COUNCIL 

REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION 
MARCEL VAN OOYEN, LEGISLATIVE DIRECTOR 

COMMITTEE ON GENERAL WELFARE 
BILL DE BLASIO, CHAIR 


August 17, 2005 


PROP. INT. NO. 22-A: By Council Members Brewer, The Speaker 

(Council Member Miller), Comrie, Jackson, 
Jennings, Koppell, Lopez, Martinez, Monserrate, 
Perkins, Quinn, Sanders Jr., Seabrook, Stewart, 
Vann, DeBlasio, Reyna, Moskowitz, Gonzalez, 
Rivera, James, Yassky, Gerson, Barron, Palma, 

Baez, Katz, Weprin, Clarke, Liu, Dilan, Reed, 

Sears, Boyland, Gentile, Recchia, Foster, Avella, 
Arroyo and The Public Advocate (Ms. Gotbaum) 

TITLE: To amend the administrative code of the city of New 

York, in relation to the human rights law. 


The Committee on General Welfare, chaired by Council Member Bill de Blasio, 
will meet on Wednesday, August 17, 2005, at 10:45 a.m. to consider Prop. Int. 22-A, the 
“Local Civil Rights Restoration Act of 2005,” a proposed local law that would amend 
New York City’s human rights law. 


1 





Prop. Int. 22-A aims to ensure construction of the City’s human rights law in line 
with the purposes of fundamental amendments to the law enacted in 1991. Speaking at 
the bill signing ceremony for Int. 465-A, the 1991 amendments to the City’s human 
rights law, Mayor Dinkins stated: “[t]his bill gives us a human rights law that is the most 
progressive in the nation, and reaffirms New York’s traditional leadership in civil 
rights.” 1 Mayor Dinkins went on to explain: “there is no time in the modem civil rights 
era when vigorous local enforcement of anti-discrimination laws has been more 
important. Since 1980, the federal government has been steadily marching backward on 
civil rights issues” 2 and “it is the intention of the Council that judges interpreting the 
City’s Human Rights Law are not bound by restrictive state and federal rulings and are to 
take seriously the requirement that this law be liberally and independently construed.” 3 

Prop. Int. 22-A responds to concerns that construction of numerous provisions of 
the human rights law as amended in 1991 has narrowed the scope of the law’s protections 
since its enactment by clarifying a number of its provisions and by again underscoring 
that protections afforded by New York City’s human rights law are not to be limited by 
restrictive interpretations of similarly worded state and federal statutes. 

Specifically, the bill would add “partnership status,” defined as the status of being 

in a domestic partnership, as set forth in § 3-240(a) of the administrative code of the city 

of New York, to the list of categories protected from discrimination under the 

administrative code. Pending judicial reconsideration of the proper scope of protection 

from discrimination based on marital status, this provision will ensure that life partners 

' Remarks by Mayor David N. Dinkins at public hearing on Local Laws, June 18, 1991, 1 (on file with 
Committee on General Welfare). 

2 Id- 

3 Id. at 2. 
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who have memorialized their relationship by becoming domestic partners (or are 
otherwise considered domestic partners under the Administrative Code) receive 
protection from all forms of discrimination addressed by the human rights law, just as 
married partners do. 

Prop. Int. 22-A also would amend § 8-107 of the administrative code of the city of 
New York to clarify the standard to be applied in cases alleging retaliation prohibited 
by the human rights law. The amendment would make clear that the standard to be applied 
to retaliation claims under the City’s human rights law differs from the standard currently 
applied by the Second Circuit in retaliation claims made pursuant to Title VII of the Civil 
Rights Act of 1964; it is in line with the standard set out in guidelines of the Equal 
Employment Opportunity Commission and applied to retaliation claims by federal courts 
in several other circuits. 4 

Further, Prop. Int. 22-A would amend § 8-109 of the administrative code of the 
city of New York to require the human rights commission to conduct a thorough 
investigation of every complaint filed under the human rights law. A 2003 report 
published by the Anti-Discrimination Center of Metro New York, Inc., based on an 


4 See EEOC Compliance Manual, Vol. 2, Section 8, Part D (issued July 31, 1998); See also . Rav v. 

Henderson. 217 F.3d 1234, 1241-1243 (9th Cir. 2000) (adopting EEOC interpretation of “adverse 
employment action” to mean “any adverse treatment that is based on a retaliatory motive and is reasonably 
likely to deter the charging party or others from engaging in protected activity” and further explaining that 
“[t]he EEOC test covers lateral transfers, unfavorable job references, and changes in work schedules. 

These changes are all reasonably likely to deter employees from engaging in protected activity. 

Nonetheless, it does not cover every offensive utterance by co-workers, because offensive statements 
by co-workers do not reasonably deter employees from engaging in protected activity.” Id. at 1242-43) 

(internal quotations omitted); Hashimoto v, Dalton. 118 F.3d 671 (9th Cir. 1997) (dissemination of negative 
job reference can be actionable employment action); Hillie v. Rumsfeld . 381 F.3d 1028 (10th Cir. 2004); 

Wideman v. Wal-Mart Stores. Inc. . 141 F.3d 1453 (11th Cir. 1998); Wyatt v. City of Boston, 35 F.3d 13, 15-16 (1st 
Cir. 1994). Cf. Galabva v. New York City Bd. of Educ. . 202 F.3d 636 (2nd Cir. 2000); Gurry v. 

Merck & Co. . 2003 U.S. Dist. Lexis 6161 (SDNY) (“An employee experiences an adverse employment 
action when she endures a ‘materially adverse change’ in the terms and conditions of employment. .. Such 
actions include discharge, refusal to hire, refusal to promote, demotion, reduction in pay, and reprimand.” 

Id. at *15 (internal citations omitted).) 
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examination of approximately 100 case files from the human rights commission, provides 
a lengthy discussion of concerns regarding current human rights commission practices 
with respect to investigations of complaints filed under the human rights law. 5 In brief, 
the report found that the human rights commission did not adequately investigate 
allegations of conduct in violation of the human rights law in a significant number of 
cases. The proposed clarification of the human rights law to require a thorough 
investigation of every complaint 6 is consistent with the goal of ensuring that New York 
City does everything within its power to identify and root out discrimination. 

Section 7 of the bill would amend § 8-130 of the administrative code concerning 
construction of the human rights law. Prop. Int. 22-A expressly instructs decision makers 
assessing claims asserted under the City’s human rights law to construe the human rights 
law independent of similarly worded provisions of state and federal law. A number of 
recent judicial decisions underscore the need to clarify the breadth of protections afforded 
by New York City’s human rights law. For instance, in McGrath v. Toys “R” Us. Inc.. 3 
N.Y.3d 421 (2004), the Court of Appeals reasoned that broad statements regarding the 
intended liberal construction of the City’s human rights law are insufficient to justify 
interpretation of the law to afford broader rights than are protected under comparably 
worded state or federal laws. 7 For this reason, Prop. Int. 22-A explicitly states that the 


5 See At the Crossroads: Is There Hope for Civil Rights Law Enforcement in New York. Anti- 
Discrimination Law Center of Metro New York, Inc., 6-10 (2003), at 

http://w ww.antibiaslaw.com/today/crossroads.pdf. 

6 While the steps required to complete a “thorough” investigation depend upon the facts presented by a 
particular complaint, in general investigations should include steps such as probing the reasons for a 
respondent’s conduct and actively seeking out facts from witnesses. 

7 Specifically, the court explained that “[t]he attorney’s fee provision [of the City’s human rights law] is 
indistinguishable from provisions in comparable federal civil rights statutes ... Where state and local 
provisions overlap with federal statutes, our approach to resolution of civil rights claims has been 
consistent with the federal courts in recognition of the fact that, whether enacted by Congress or the state 
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human rights law must be construed independently from both federal and New York 
State civil and human rights laws, including laws with comparably worded provisions. 

The bill further clarifies that interpretations of comparable federal and state laws may not 

I 

be used to limit or restrict the provisions of this title from being construed more liberally 
than those laws to accomplish the purposes of the human rights law and provisions of the 
human rights law may not be construed less liberally than interpretations of comparably 
worded federal and state laws. 8 

Under the bill’s provisions, a number of principles should guide decision makers 
when they analyze claims asserting violations of rights protected under the City’s human 
rights law: discrimination should not play a role in decisions made by employers, 

landlords and providers of public accommodations; traditional methods and principles of j 

1 

law enforcement ought to be applied in the civil rights context; and victims of j 

j discrimination suffer serious injuries, for which they ought to receive full compensation. 

C— 

In addition to the clarifications regarding overall construction of the human rights 
law, Prop. Int. 22-A aims to encourage rigorous enforcement of the City’s human rights 
law by amending § 8-502 to remove any doubt that attorney’s fees may be awarded under 
the City’s human rights law in circumstances that differ from those under which they are 
awarded under similarly worded federal law. Specifically, it would ensure that a person 
who successfully effects policy change by filing a complaint under the human rights law 
may be eligible to receive reimbursement for costs and attorney’s fees, notwithstanding 


legislature or a local body, these statutes serve the same remedial purpose - they are all designed to combat 
discrimination.” McGrath, 3 N.Y.3d at 428-29. 

8 This bill does not require a decision maker to accept any particular argument being advanced by an 
advocate, but underscores the need for thoughtful, independent consideration of whether the proposed 
interpretation would fulfill the uniquely broad and remedial purposes of the City’s human rights law. 
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recent changes to longstanding federal policy on a similar issue. 9 The bill would allow 
complainants to recover costs and attorney’s fees in cases where the filing of a complaint 
serves as a catalyst for the change advocated in the complaint, but when the respondent 
makes the change before there is a final ruling on the merits of the complaint. 10 Further, 
the bill aims to enhance the human rights law’s power to deter unlawful discriminatory 
acts by increasing the amount of civil penalties that may be awarded for violations of the 
law. Imposition of civil penalties sends a strong signal to those who discriminate that 
such acts cause serious injury, to both the persons directly involved and the social fabric 
of the City as a whole, which will not be tolerated. The bill would amend §8-126 to 
increase the maximum civil penalties that can be awarded to $125,000 in all cases and to 
$250,000 in cases involving willful, wanton or malicious acts. 

The bill would take effect immediately upon enactment. 


9 See Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep’t of Health and Human Res., 532 U.S. 598 
(2001) (despite the longstanding approach of federal appellate courts nationwide, holding that the “catalyst 
theory,” which allows for recovery of attorney’s fees and costs under federal civil rights statutes, does not 
provide a basis for such recovery for attorney’s fees where the change sought was effected in the absence 
of a consent decree or final judgment). 

10 The analysis of whether a plaintiff is entitled to recover costs and fees on a catalyst theory can be based 
on a three part analysis, which requires: (1) that the respondent provide at least some of the benefit sought 
by the lawsuit; (2) that the suit stated a genuine claim; and (3) that the suit was a substantial or significant 
cause of the act providing the relief. See. e.g., Buckhannon, 532 U.S. at 627-28 (Ginsburg, J. dissenting). 
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Addendum 4 



The Association of the Bar of the City of New York 


Department of Public Affairs 


Hon. Gifford A. Miller 
Speaker 

New York City Council 
336 East 73 rd Street, Suite C 
New York, NY 10021 


August 1, 2005 


Re: Local Civil Rights Restoration Act (Intro 22-At 


Dear Speaker Miller, 

I write on behalf of the Association of the Bar of the City of New York. The Association is a 
professional association of over 22,000 attorneys. Founded in 1870, the Association has long been 
committed to promoting, preserving and protecting human rights and dignity. The work of its standing 
committee on Civil Rights demonstrates the Association’s interest in the use of the law to ensure that the 
City remains at the forefront of the nation in ensuring freedom from racial, gender, and other forms of 
invidious discrimination. 

The Association strongly urges the City to enact the Local Civil Rights Restoration Act Intro 22- 
A, which would require courts to apply New York City’s Human Rights Law consistent with the City 
Council’s goals when it passed the law and in a way that would reflect New York City’s long commitment 
to civil rights and equal opportunity. 

Intro 22-A provides in part that the City Human Rights Law “shall be construed independently 
from both Federal and New York State civil and human rights laws, including those with provisions 
comparably worded to provisions” in the City Human Rights Law. Intro 22-A thus would amend the City’s 
Human Rights Law to clarify that its protections are not to be limited by narrow interpretations of state and 
federal civil rights laws, even where those laws contain similar or identical wording. 

As discussed further below. Intro 22-A also contains several specific amendments to correct courts’ overly 
narrow interpretations of certain provisions of the law. Although the Human Rights Law already states that 
it should be liberally construed to accomplish its broad purposes, the law has on numerous occasions been 
narrowly interpreted to bring it in line with restrictive interpretations of federal and state laws. 1 The 
proposed amendment requiring independent construction is therefore necessary to ensure that the goal of 
achieving equality for the people of New York City, as previously expressed by the City Council, is not 
thwarted. 

Most federal civil rights laws expressly state that they are not intended to preempt state law, which 
may provide greater protection for victims of discrimination. 2 Accordingly, federal civil rights laws set the 


1 See, e g. . McGrath v. Toys “R” Us. Inc. . 788 N.Y.S.2d 281 (2004) (restricting availability of attorneys’ fees under the New 
York City Human Rights Law based on restrictive interpretations of federal attorneys’ fee provisions); Forrest v. Jewish Guild for the 
Blind. 786 N.Y.S.2d 382 (2004) (interpreting the City Human Rights Law, despite express language to the contrary, in accordance 
with the State Human Rights Law, pursuant to which discriminatory comments by a supervisor are not attributable to the employer 
unless the employer condoned such behavior); Levin v. Yeshiva Univ.. 730 N.Y.S.2d 15 (2001) (following decisions interpreting the 
New York State Human Rights Law in determining that medical school’s housing policy limiting cohabitational housing to married 
students did not violate New York City Human Rights Law prohibition on discrimination based on marital status); Priore v. New York 
Yankees. 307 A.D.2d 67, 761 N.Y.S.2d 608,613 (1st Dep’t 2003) (rejecting individual liability for employment discrimination under 
the New York City Human Rights Law where it is not provided for in the State Human Rights Law, even though the language of the 
City law differs from that of the State law). 

2 See, e.g. . Civil Rights Act of 1964, Title XI, 42 U S C. § 2000h-4 (applicable to all titles) (“Nothing contained in any title of 
this Act shall be construed as indicating an intent on the part of Congress to occupy the field in which any such title operates to the 
exclusion of State laws on the same subject matter, nor shall any provision of this Act be construed as invalidating any provision of 
State law unless such provision is inconsistent with any of the purposes of this Act, or any provision thereof.”); Title II, 42 U.S.C. § 
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floor, rather than the ceiling, for state and local governments seeking to protect their citizens from 
discrimination. Local governments are free to enact legislation that furthers the goal of equality by 
imposing upon employers, landlords, and others stricter requirements than does corresponding federal 
legislation. Municipalities are also free to provide protection from discrimination to those who are 
excluded from the protection of federal laws (for example, gay, lesbian, and transgender persons). Given 
the difficulty of getting Congress to reverse restrictive federal court interpretations of federal anti- 
discrimination laws, state and local laws play a key role in ensuring that all Americans receive the full 
protection of the law. 

Federal civil rights laws anticipate that state and local lawmakers will take up the objectives of the 
federal legislation. In upholding a California law granting greater protections to pregnant employees than 
was provided under the federal Pregnancy Discrimination Act, for example, the United States Supreme 
Court noted “the importance Congress attached to state anti-discrimination laws in achieving Title VII’s 
goal of equal employment opportunity.” 3 If courts assume that local civil rights laws provide only the 
same protection as is available under federal law, the local laws serve little purpose. 

Even where state or local legislation contains language that echoes federal law, principles of statutory 
interpretation require that courts examine whether the legislative body that enacted the local law intended 
that language to have the same meaning that has been ascribed to it in the federal context. For example, 
judges can and do interpret provisions of the New York State Constitution to provide greater protection to 
individual rights and freedoms than courts have found in similar provisions of the Federal Constitution. 4 In 
interpreting the State Constitution, judges may take into account “the history and traditions of the State in 
its protection of the individual right; any identification of the right... as being one of peculiar State or 
local concern; and any distinctive attitudes of the State citizenry toward the definition, scope or protection 
of the individual right.” 5 Intro 22-A makes it clear that the same principle of independent construction 
must be applied to the New York City Human Rights Law. 

Section 8-130 of the Human Rights Law provides that its provisions shall be construed liberally 
for the accomplishment of its purposes. This principle of liberal construction, enshrined in the law, has too 
often been abandoned in favor of narrow interpretations based on federal courts’ construction of federal 
law. The New York City Council is under no obligation to limit civil rights protections in New York City 
to those protections provided by federal law. The people of New York City rely on their representatives to 
enact laws that reflect their commitment to equality, and that provide expansive protection to those 
vulnerable to discrimination. Section 8-130 of the Human Rights Law reflects the City Council’s intention 
that the law should be interpreted broadly to provide the most robust and rigorous protection against 
discrimination for those who live and work in the city. 

Judges interpreting federal law may not necessarily use this principle of liberal construction. 
Therefore, decisions interpreting federal law should not automatically determine the meaning of similar 
language in the New York City Human Rights Law. Intro 22-A makes it clear that judges must consider 
the legislative intent underlying provisions of the Human Rights Law, and ask which interpretation of the 
law will best fulfill the objectives of the law, rather than adopting, as a matter of course, the prevailing 
interpretation of similar provisions of federal or state law. Intro 22-A does not preclude judges from 
adopting the prevailing interpretation of federal law in interpreting the Human Rights Law, so long as they 
conclude that the federal interpretation best serves the broad remedial purposes of the Human Rights Law. 


2000a-6(b) (public accommodations); Title VII, 42 U.S.C. 2000e-7 (equal employment opportunities); Fair Housing Act, 42 U.S.C. § 
3615; Americans With Disabilities Act, 42 U.S.C. § 12201(b). 

3 Cal. Fed. Savinas and Loan Ass’n v. Guerra. 479 U.S. 272. 282-83 (1987). 

4 People v. Caban . No. 04988, 2005 WL 1397044 (N.Y. June 14, 2005) (New York Constitution interpreted to impose less 
burdensome standard for defendant to establish ineffective assistance of counsel than the United States Constitution); Sharrock v. Dell 
Buick-Cadillac. Inc . 45 N.Y.2d 152, 159 (1978) (“[0]n innumerable occasions, this court has given our State Constitution an 
independent construction, affording the rights and liberties of the citizens of this State even more protection than may be secured 
under the United States Constitution ”). 


People v. P.J. Video. Inc . 68 N.Y.2d 296, 508 N.Y.S.2d 907(1986) 
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The United States Supreme Court’s decision in Buckhannon Board and Care Home. Inc, v. West 
Virginia Department of Health 6 provides an example of the problem with incorporating interpretations of 
federal law into local law without considering the intent of the legislature. This 2001 U.S. Supreme Court 
decision restricted the availability of attorneys’ fees in actions under the Fair Housing Amendments Act 
and the Americans With Disabilities Act. Prior to Buckhannon . every federal Court of Appeals had 
adopted the “catalyst theory,” pursuant to which courts could award attorneys’ fees to the plaintiff if the 
lawsuit served as a “catalyst” for the change in defendant’s allegedly discriminatory practice that the 
plaintiff sought. Under this theory, a plaintiff could be awarded counsel fees where the parties reached a 
settlement before trial, or where the defendant “voluntarily” changed the practice alleged to be 
discriminatory after being sued. The appellate courts that had so held relied on Congress’ intention that the 
fee-shifting provisions of the 1964 Civil Rights Act and subsequent civil rights legislation encourage the 
public “to act as private attorneys general.” 7 The Second Circuit, for example, concluded that 
“reimbursement of legal fees and expenses is an incentive for lawyers to accept these often time-consuming 
cases,” 8 and that the catalyst theory allowed victims of discrimination to present their claims without 
having to bear the burden of the costs if they accepted relief offered by the defendant under pressure from 
the lawsuit. 

The Supreme Court rejected arguments based on policy and legislative history in favor of a narrow 
reading of the statute premised upon statutory language that attorneys’ fees could be awarded to the 
“prevailing party.” The Court took this to be a term of art referring only to “a party in whose favor a 
judgment is rendered” 9 and held that attorneys’ fees could be awarded only if the litigation resulted in a 
judgment or a consent decree. Given that the legislative history is to the contrary and the catalyst theory 
better serves the objectives of the civil rights legislation, the Court was able to reach its holding only by 
using a very narrow approach to statutory construction. 

Buckhannon also illustrates how different federal courts often endorse contradictory 
interpretations of federal statutes. Judges who decide to interpret the City Human Rights law as invariably 
the same as federal law therefore must frequently choose between several interpretations prevailing in the 
various federal courts. In such cases, Intro 22-A’s directive to examine which interpretation best 
accomplishes the purpose of the Human Rights Law will provide welcome guidance. 

Intro 22-A explicitly rejects Buckhannon and allows courts to adopt the catalyst theory. The provision of 
Intro 22-A that emphasizes the requirement of independent construction of the City Human Rights law, 
however, will avoid the need for such specific amendments in the future. 

Other important provisions of Intro 22-A, like the catalyst counsel fee provision, clarify the 
Council’s intent not to follow restrictive interpretations of federal and state law. For example, Intro 22-A 
provides that the degree of harm caused by an employer’s retaliation against an employee who complains 
of discrimination shall be considered only in calculating damages, rather than in determining whether 
retaliation occurred in the first place. Different federal courts have very different definitions of what 
constitutes an actionable “adverse employment action” against an employee who complains of retaliation. 
The Fifth and Eighth Circuits have held that retaliation does not violate Title VII unless it takes the form of 
an “ultimate employment decision,” such as hiring, discharge, promotion, or compensation. 10 On the other 
hand, a number of circuits take a much broader view. For example, the Ninth Circuit has held that an 
unfavorable job reference is an actionable adverse employment action even when it does not affect a 
prospective employer’s decision not to hire the plaintiff." The Seventh Circuit has found that actions such 
as moving someone from a spacious, brightly lit office to a dingy closet, depriving the person of previously 
available support services, or cutting off challenging assignments all could be actionable; the court noted 


6 532 U.S. 598 (2001). 

7 Bonnes v. Long . 599 F.2d 1316, 1318 (4th Cir. 1979); see also Doe v Bushee. 684 F.2d 1375, 1379 (11th Cir. 1982). 

8 Marhlev v. Bane. 57 F.3d 224, 233 (2d Cir. 1995). 

9 Buckhannon, 532 U.S. at 603. 

10 Mattem v. Kastman Kodak . 104 F.3d 702, 707 (5th Cir. 19971: Lederearber v, Staneler . 122 F.3d 1142, 1144 (8 th Cir. 1997). 


Flashimoto v. Dalton. 118 F.3d 671,676 (9th Cir. 1997). 
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that “[t]he law deliberately does not take a ‘laundry list’ approach to retaliation, because unfortunately its 
forms are as varied as the human imagination will permit.” 12 

Intro 22-A makes it clear that the New York City Human Rights Law provides a remedy for 
employees who have opposed discrimination and, as a result, been subjected to any treatment that could 
deter a reasonable person from engaging in such opposition. Such retaliation could include, for example, a 
negative performance evaluation or an involuntary transfer to another department (both held not to be 
adverse employment actions in a recent Second Circuit decision). 13 The amendment also makes clear that 
an employee who has been subjected to a less serious violation may be entitled to lesser damages. 

Intro 22-A also amends the Human Rights Law to prohibit discrimination on the basis of partnership status. 
The New York Court of Appeals has held that the City Human Rights Law’s prohibition against 
discrimination on the basis of marital status protects only those individuals who are discriminated against 
because they are single, married, divorced, or widowed. A landlord or an employer is free to discriminate 
against an individual because he or she is in a life partnership with someone to whom he or she is not 
married (and in the case of same-sex couples, cannot be married). 14 Intro 22-A will protect registered 
domestic partners in New York City from discrimination based on the fact that they are not married, which 
reflects the City’s policy that unmarried domestic partners “share the same level of commitment with their 
partners as married persons share with their spouses.” 15 

i » — 

Amendments such as these should no longer be necessary after Intro 22-A is enacted because Intro 
22-A requires courts to construe the City’s Human Rights Law independently and in light of the Council’s 
clear intent to provide the greatest possible protection for civil rights. At a time when restrictive 

interpretations of federal and state civil rights laws threaten to limit drastically the recourse available to 
victims of discrimination, New York City must affirm that its Human Rights Law is intended to ensure 
meaningful protection for the rights of those who live or work here. Without dictating to courts how any 
given issue must be decided, Intro 22-A establishes that in interpreting local law, judges must give due 
consideration to the broad remedial purposes of the law. For the foregoing reasons, on behalf of the 
Association of the Bar of the City of New York and its Civil Rights Committee, I urge you to enact Intro 
22-A. 


Very truly yours, 

BettinaB. Plevan 
President 

Association of the Bar of the City of New York 


12 Knox v. State of Indiana . 93 F.3d 1327, 1334 (7th Cir. 1996). 

13 Fairhrotherv. Morrison. No. 03 Civ. 9242, 2005 WL 13 89894 (2d Cir. June 14, 2005). 

14 See Levin . 730 N.Y.S.2d at 18 (“[F]or purposes of applying the statutory proscription, a distinction must be made between the 
complainant's marital status as such, and the existence of the complainant's disqualifying relationship—or absence thereof-with 
another person.”). 

15 Levin . 730 N.Y.S.2d at 26 (Kaye, C.J., concurring in part and dissenting in part). 
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Statement Pursuant to CPLR 5531 [A1] 


?>tate of ^ork 

Court of Appeals; 

♦ 


In the Matter of 
ROY DEN HOLLANDER, 


Petitioner-Appellant, 


-against- 


THE CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS, 

Respondent-Respondent. 


STATEMENT PURSUANT TO CPLR 5531 

1. Supreme Court, New York County, Index No. 100299/2013. 

2. The full names of the original parties are the same; there has been no change. 

3. Action commenced in Supreme Court, New York County. 

4. Action was commenced by the filing of a Notice of Petition and Verified Petition. 

5. Nature of action: This is a special proceeding to annul the City of New York Commission 
on Human Rights’ dismissal under the election of remedies doctrine of Petitioner- 
Appellant’s age discrimination complaint against a public accommodation nightclub. 

6. This appeal is from the Decision and Order of the Appellate Division, First Department 
dated June 3, 2014, which appealed the Order and Judgment of the Supreme Court, New 
York County entered August 6, 2013. 

7. Appeal is on the Appendix method. 
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Order Granting Leave to Appeal to the Court of Appeals, dated September 16, 2014 

[A2] 

State of New York 

Court of Appeals 

Decided and Entered on the 
sixteenth day of September, 2014 


Present, HON. JONATHAN LIPPMAN, Chief Judge, presiding. 


Mo. No. 2014-646 

In the Matter of Roy Den 

Hollander, 

Appellant, 
v. 

The City of New York Commission 
on Human Rights, 

Respondent. 


Appellant having moved for leave to appeal to the Court 
of Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion is granted. 






A3 

Appellate Division, First Department Decision and Order, dated June 3, 2014 [A3 

A5] 


Tom, J.P., Renwick, Andrias, Freedman, Clark, JJ. 

12635 In re Roy Den Hollander, Index 100299/13 

Petitioner-Appellant, 

-against- 

The City of New York Commission 
on Human Rights, 

Respondent-Respondent. 

Roy Den Hollander, New York, appellant pro se. 

Zachary W. Carter, Corporation Counsel, New York (Ingrid R. 
Gustafson of counsel), for respondent. 

Judgment, Supreme Court, New York County (Alexander W. 
Hunter, J.), entered August 6, 2013, which denied the petition 
brought pursuant to CPLR Article 78 seeking to annul a 
determination of respondent City of New York Commission on Human 
Rights (CCHR), dated January 11, 2013, dismissing petitioner's 
complaint of age-based discrimination, unanimously affirmed, with 
costs. 

Petitioner alleges that nonparty Amnesia J.V. LLC 
discriminated against him by requiring him to purchase a $350 
bottle in order to gain admission to its nightclub. The New York 
State Division of Human Rights previously dismissed a complaint 
brought by petitioner alleging gender discrimination by Amnesia 
in hindering his admittance to the nightclub on January 9, 2010. 
Accordingly, the doctrine of election of remedies now bars 
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petitioner from filing with CCHR the instant claim of age 
discrimination with respect to the same alleged incident (see NYC 
Admin Code § 8-109[f]). This is so even though petitioner is now 
advancing a different theory of invidious discrimination — age 
discrimination as opposed to gender discrimination (see Benjamin 
v New York City Dept, of Health , 57 AD3d 403, 404 [1st Dept 
2008], Iv dismissed, 14 NY3d 880 [2010]; Jones v Gilman Paper 
Co., 166 AD2d 294, 294 [1st Dept 1990]). 

In any event, CCHR's alternative determination of "no 
probable cause" has a rational basis and is not arbitrary and 
capricious (see David v New York City Commn. on Human Rights, 57 
AD3d 406, 407 [1st Dept 2008]; de la Concha v Gatling, 13 AD3d 
74, 75 [1st Dept 2004]). Petitioner was afforded a "full and 
fair opportunity to present [his] case" (Matter of Block v 
Gatling, 84 AD3d 445, 446 [1st Dept 2011], lv denied, 17 NY3d 709 
[2011]), and received procedural due process (see Matter of Daxor 
Corp. v State of N.Y. Dept, of Health, 90 NY2d 89, 98 [1997], 
cert denied, 523 US 1074 [1997]; Pinder v City of New York, 49 
AD3d 280, 281 [1st Dept 2008]). There is absolutely no evidence 
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that CCHR's Executive Director was biased against him, let alone 

any showing that any such bias "affect[ed] the result" (People v 

Moreno, 70 NY2d 403, 407 [internal punctuation omitted]). 

THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

ENTERED: JUNE 3, 2014 
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Pre-Argument Statement dated August 13, 2013 [A6-A9] 

SUPREME COURT OF THE STATE OF 

NEW YORK COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 100299/2013 

ROY DEN HOLLANDER, PRE-ARGUMENT 

STATEMENT 

Petitioner-Appellant, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 

HUMAN RIGHTS, 

Respondent-Respondent. 

-X 

1. The title of the action is Hollander v. NYC Commission on Human 
Rights. 

2. There has been no change in the title of the action. 

3. The petitioner-appellant is Roy Den Hollander, an attorney representing 
himself, 545 East 14 th Street, 10D, New York, N.Y. 10009, (917) 687- 
0652, rdhhh@yahoo.com. 

4. Respondent-respondent is represented by Leonard M. Braman, Senior 
Counsel, Affirmative Litigation Division, New York City Law 
Department, 100 Church Street, New York, NY 10007, (212) 356-2294. 

5. Court and County from which appeal is taken: Supreme Court, New York 
County. 

6. This appeal is from an order and judgment entered on August 6, 2013. 
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7. There is no related action or proceeding now pending in any court of this 
or any other jurisdiction except for (1) a Motion to Supplement the 
Petition in the Supreme Court that was filed on the very same day that the 
Order and Judgment was issued. The petitioner did not learn of the Order 
and Judgment until the following day when he received notice through 
the e-track system. That Supplement raised deprivations of the 
petitioner’s federally protected rights under the Fourteenth Amendment 
to the U.S. Constitution and (2) a Motion to Reargue the Petition in the 
Supreme Court that would include consideration of the alleged 
deprivations of the petitioner’s Fourteenth Amendment rights. 

8. This is a special proceeding that alleges the Commission on Human 
Rights and its Executive Director of Law Enforcement, Carlos Velez, 
intentionally discriminated against the petitioner because of his ancestry 
(Euro-American protestant), his speech (litigates for men’s rights), his 
marital status (divorced) when Velez and the Commission dismissed an 
age discrimination complaint filed by the petitioner against a public 
accommodation nightclub. The Commission’s Final Order and 
Determination was not based on substantial evidence, relied on 
misrepresentations, resulted from an abbreviated and one sided 
investigation, and Velez failed to follow the Commission’s procedures in 
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investigating the age-discrimination complaint. The petitioner seeks (1) 
reversal of the Commission’s Final Order; (2) that the Commission 
implement anti-discrimination policies to avoid unlawful discriminatory 
acts by its employees against Euro-Americans of protestant origin, 
divorced husbands, and any man who chooses to petition the government 
for a redress of grievances; (3) that Carlos Velez undergo sensitivity 
training to the federally protected rights of those who belong to groups 
that he does not identify with; (4) nominal damages from New York City 
plus compensatory damages in the amount of the disbursements for 
bringing this action; and (5) incidental punitive damages from Velez in 
his personal capacity for the amount of $3,000. 

9. The Supreme Court denied reversal of the Commission’s Final Order, 
granted the Commission’s motion to dismiss, and as of the filing of this 
Pre-Argument Statement, has not addressed the discrimination claims 
against the Commission and Carlos Velez. 

10. The ground for seeking annulment or modification of the Supreme 
Court’s decision are (1) age-discrimination by a public accommodation 
nightclub is not legally justified in order to further the club’s image by 
populating the finite space within the club with only people who fit that 
image; (2) substantial evidence does not include Internet blogs by 
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unknown persons concerning irrelevant events; (3) an investigation is 
inadequate when it fails to use reasonable efforts to interview two of the 
three persons who were eyewitnesses, wrongly blames the petitioner for 
the absence of a video tape that lacked probative value because it had no 
audio, and misrepresents findings by the State Human Rights Division’s 
investigation; (4) New York’s election of remedies law does not bar the 
bringing of a different claim in a different agency stemming out of the 
same fact situation; (5) violation of procedural due process occurs when 
an agency fails to follow its procedures; and (6) the allegations of 
discrimination based on ancestry, speech, and marital status need to be 
decided. 

11. There is no additional appeal in this action. 


Dated: New York, N.Y. 

August 12, 2013 


/S/ 


By: Roy Den Hollander 
Pro se plaintiff-appellant 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687-0652 
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Notice of Appeal filed August 16, 2013 [A10-A11] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 


ROY DEN HOLLANDER, 


-against- 


Petitioner, 


NOTICE OF APPEAL 

„ NEW YORK 
COUNTY CLERK'S OFFICE 


THE CITY OF NEW YORK COMMISSION ON 


AUG 1 g 2013 

HUMAN RIGHTS, 

Respondent. 

--X , 

NOT COMPARED 
WITH COPY FILE 

L. 


PLEASE TAKE NOTICE, that the petitioner, Roy Den Hollander, appeals 


to the Appellate Division of the New York Supreme Court in and for the First 


Department, from an Order and Judgment in the above-entitled proceeding in favor 


of the defendant, City of New York Commission on Human Rights, against the 
above-named petitioner, entered in the office of the Clerk of the County of New 


York on the 6th day of August, 2013. This appeal is taken from each and every 


part as well as the whole of the Order and Judgment. 


Dated: New York, N.Y. 

Au gust 12, 2013 

* -flEW YORK 1 

COUNTY CLERK’S OFFICE 

m i * ^ 

NOT COMPARED 
WITH COPY FILE 


To: Normat^Goodman 

Clerk of the County of New York 
60 Centre Street, Rm. 161 



By: Roy Den Hollander 
Pro se petitioner 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 
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All 


Nc. ark, N.Y. 10007 
I 1 :':... v. Steinberg, Fsq. 

Ate:. ey for respondent City of New York 

I-; . .v. M. Brain an 
SeC .'Counsel 

a:':, -.native Litigation Division 
N-.'. fork City Law Department 
!•. . .mrch Street 

Ne«. ;\>rk. NY 10007 
( 2 . 1 . 356-2294 
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N.Y. Sup. Order and Judgment entered August 6, 2013 

[A12-A17] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


NOTICE OF ENTRY 

Index No.: 100299/2013 


(Part 33; Hunter, J.) o 

cn 


Respondent. r: 

—* -o 

•• n ^4 

-X J* 

c 

PLEASE TAKE NOTICE that the attached is a true copy of an Order in the 
above-captioned action dated July 30, 2013 and duly entered in the office of the Clerk, New 
York State Supreme Court, County of New York, on August 6, 2013. 


Dated: New York, New York 

August 6, 2013 

MICHAEL A. CARDOZO 
Corporation Counsel of the 
City of New York 

Attorneys for Respondent New York City 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212)356-2294 



Leonard M. Braman 
Assistant Corporation Counsel 


To: Roy Den Hollander, Esq. 

Petitioner Pro Se 
545 East 14th Street, 10D 
New York, New York 10009 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 33 


■X 


In the Matter of the Application of Roy Den Hollander, 


Index No.: 100299/13 


Petitioner, 


UNFILED JlJnrcMFMT 


Order and Judgment 



Respondent. 


-X 


HON. ALEXANDER W. HUNTER, JR. 

Two separate applications, an Article 78 petition and a motion to dismiss, were filed in 
this matter under motion sequences #1 and #2. Both applications will be decided herein. 

Petitioner’s application for an order pursuant to CPLR Article 78, reversing the Final 
Determination and Order, dated January 11,2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

On or about January 10, 2010, petitioner filed a verified complaint with the New York 
State Division of Human Rights (the “Division") charging Amnesia J.V. LLC (“Amnesia”), a 
night club, with an unlawful discriminatory practice relating to public accommodations because 
of sex in violation of Article 15, Executive Law (the “Human Rights Law”). Petitioner alleged 
that on January 9, 2010, petitioner and a male friend stood on a line in front of Amnesia but was 
refused admittance by doorman David Last Name Unknown (“L.N.U.”), unless petitioner and his 
friend agreed to purchase a $350 bottle of alcohol. Petitioner and his friend declined, stepped out 
of the line, and subsequently observed women entering the night club without having to purchase 
a $350 bottle of alcohol. 

On September 16, 2010, the Division issued a Determination and Order After 
Investigation, dismissing petitioner’s complaint and ordering the file closed for lack of probable 
cause. The Division investigated petitioner’s complaint and noted in dicta that petitioner “is 
significantly older than [Amnesia’s) patrons, and age discrimination is beyond the jurisdiction of 
the Division with regards to public accommodation." 

On October 22, 2010, petitioner filed a verified complaint with respondent the City of 
New York Commission on Human Rights (the “Commission”) charging that Amnesia 
discriminated against him based upon his age. On July 27, 2012, respondent issued a 
Determination and Order After Investigation, dismissing petitioner’s complaint concluding that 
(1) respondent was statutorily barred from considering petitioner’s discrimination claim because 
he had previously filed a discrimination complaint with the Division based on the same incident 
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and (2) probable cause did not exist to infer that Amnesia had engaged in age discrimination (the 
“July 27, 2012 Administrative Closure”). 

On August 17, 2012, petitioner appealed the July 27, 2012 Administrative Closure 
whereby petitioner raised various legal and factual objections. On January 11,2013, respondent 
issued a Final Determination and Order After Review upholding its July 27, 2012 Administrative 
Closure (the “January 11, 2013 Final Determination”). 

On February 8, 2013, petitioner commenced the instant special proceeding, seeking an 
order reversing the January 11, 2013 Final Determination of respondent, and finding that 
petitioner was unlawfully discriminated against because of his age by Amnesia and David 
L.N.U. Petitioner avers that (1) respondent’s finding of no probable cause was not based on the 
evidence as a whole or substantial evidence; (2) respondent’s July 27,2013 Administrative 
Closure relied on misrepresentations in finding no probable cause; and (3) respondent conducted 
an abbreviated and one-sided investigation. On March 1, 2013, petitioner filed a verified 
supplement to his petition to add a Fourteenth Amendment procedural due process claim against 
respondent. 

In opposition, respondent moves to dismiss, as petitioner’s claims are barred under New 
York City Administrative Code (“Admin. Code”) §8-109(f)(iii) and Executive Law (“Exec. 
Law”) §297(9). Respondent avers that petitioner is prohibited from bringing successive 
discrimination complaints based upon the same incident. 

A court may not disturb an administrative decision unless the agency’s action was 
arbitrary and capricious, was in violation of lawful procedures, or was made in excess of its 
jurisdiction. See CPLR 7803(3); Pell v. Board of Education of Union Free School District 
No. 1 of the Towns of Scarsdale and Mamaroneck, Westchester County, 34 N.Y.2d 222 
(1974). The Commission’s no probable cause determinations will not be overturned unless they 
are arbitrary or capricious, or lack a rational basis. See Matter of Soo Ching Wu v. New York 
City Comma, on Human Rights, 84 A.D.3d 823 (2nd Dept. 2011). 

New York City’s Human Rights Law (the “City Human Rights Law”) contains an 
election of remedies provision that requires a petitioner to choose between an administrative 
remedy and a judicial one. “[A]ny person claiming to be aggrieved by an unlawful 
discriminatory practice... shall have a cause of action in any court of competent 
jurisdiction.. .unless such person has filed a complaint with the city commission on human rights 
or with the state division of human rights....” Admin. Code §8-502(a). Moreover, the City 
Human Rights Law does not have jurisdiction to entertain a complaint if there was a previous 
dismissal by either a court of competent jurisdiction or the Division “with respect to the same 
grievance which is the subject of the complaint.” Admin. Code. §8-109(1). 

Similarly, the Human Rights Law provides for an election of remedies. See Exec. Law 
§297(9). Exceptions to the election of remedies bar applies when the complaint was dismissed 
on the grounds of (1) administrative convenience; (2) untimeliness; or (3) annulment of the 
election of remedies. Id. 
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Controlling case law construes the doctrine of election of remedies to preclude 
subsequent complaints based on the same alleged incident, same underlying course of conduct, 
or same operative events. See Emil v. Dewey . 49 N.Y.2d 968 (1980); Beniamin v. New York 
City Dept, of Health. 57 A.D.3d 403 fist Dept 2008V. Higgins v. NYP Holdings, Inc.. 836 F. 
Supp. 2d 182 (S.D.N.Y. 2011). “The facts need not be perfectly identical, and merely adding 
some additional facts and/or re-labeling the claim will not prevent the application of the doctrine 
of election of remedies.” Beniamin v. New York City Dept, of Health . 17 Misc. 3d 1122(A) 
(NY Sup Ct 2007), citing Bhagalia v. State of New York. 228 A.D.2d 882 (3rd Dept. 1996). 
Petitioner’s age discrimination claim "constitutes the same cause of action as the formerly 
litigated [gender] claim," as it arose out of the same transaction or occurrence from January 9, 
2010. Trov v. Goord, 300 A.D.2d 1086,1087 (4th Dept. 2002); see also Smith v. Russell 
Sage Coil.. 54 N.Y.2d 185,192-194 (1981); Tsabbar v. Delena. 300 A.D.2d 196,197 (1st 
Dept 2002). Accordingly, petitioner’s application for an order reversing the Commission’s 
January 11, 2013 Final Determination is denied pursuant to Admin. Code §§8-502(a); 8- 
109(f)(iii); and Exec. Law §297(9). 

No further review is warranted in this matter, however were this court to review the 
January 11,2013 Final Determination, this court would find that the above mentioned 
determination was rationally based. Contrary to petitioner’s contention, Amnesia’s decision for 
requiring $350 bottle service was based upon a nondiscriminatory, legitimate reason of “limited 
space and the goal of furthering the image of [Amnesia’s] establishment,” as determined by the 
Division. This finding, and the lack of any credible basis in the record before the Commission to 
find age discrimination, provides a rational basis for this court to affirm the Commission’s 
January 11,2013 Final Determination. 

There is no merit to petitioner’s contention that the Commission failed to conduct an 
adequate inquiry into his complaint, as the Commission has “broad discretion in determining the 
method to be employed in investigating a claim.” Wu v. N.Y.C. Commn. on Human Rights. 

84 A.D.3d 823, 824 (2nd Dept 2011), quoting Matter of Levin v. N.Y.C. Commn. on Human 
Rights. 12 A.D.3d 328, 329 (1st Dept. 2004); see also Stern v. N.Y.C. Commn. on Human 
Rights . 38 A.D.3d 302, 302 (1st Dept. 2007). It cannot be said that the Commission conducted 
a one-sided or abbreviated investigation, as it: conducted an intake interview prior to the filing of 
his complaint; served petitioner’s complaint on his behalf; demanded and obtained a Verified 
Answer from Amnesia; gave petitioner an opportunity to submit a Rebuttal; obtained and 
reviewed the Division’s entire file on petitioner’s previous discrimination complaint; attempted 
to locate David L.N.U.; and attempted to obtain Amnesia’s surveillance video. Consequently, 
respondent’s investigation was not so one-sided to render it arbitrary or capricious. 

Petitioner’s Fourteenth Amendment procedural due process claim is dismissed, as 
petitioner was afforded constitutional minimum due process of notice and the opportunity to be 
heard. See Mathews v. Eldridge. 424 U.S. 319 (1976). Furthermore, petitioner had an adequate 
post-deprivation opportunity to be heard in this Article 78 proceeding. See Velella v. N.Y.C. 
Local Conditional Release Commn.. 13 A.D.3d 201, 202 (1st Dept. 2004). 


Accordingly, it is hereby, 
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ADJUDGED that petitioner’s application pursuant to CPLR Article 78, reversing the 
Final Determination and Order, dated January 11, 2013, of the City of New York Commission on 
Human Rights, and finding that petitioner was unlawfully discriminated against because of his 
age by Amnesia J.V. LLC, and David L.N.U., is denied and the proceeding is dismissed without 
costs and disbursements to either party. Respondent’s motion to dismiss the petition is granted. 

Dated: July 30. 2013 


ENTER: 



FILED 

AUG -6 2013 

COUNTY CLERKS 0PPCE 
NEW YORK 
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Verified Petition dated February 5, 2013 [A18-A31] 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

In the Matter of the Application of Index No. 13-100299 

ROY DEN HOLLANDER, VERIFIED PETITION 

Petitioner, 

-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 

Respondent. 

-- --X 

TO THE SUPREME COURT OF THE STATE OF NEW YORK, COUNTY OF NEW YORK: 
The verified petition of Roy Den Hollander respectfully shows this Court as follows: 

Parties 

1. Petitioner Roy Den Hollander resides at 545 East 14th Street, Apartment 10D, 
New York, N.Y. 10009. 

2. The Respondent is the City of New York Commission on Human Rights 
(“Commission”) located at 40 Rector Street, 10th Floor, New York, N.Y. 10006. 

Proceedings 

3. The Commission issued a final Determination and Order After Review (“Final 
Order”) (Ex. A) on January 11, 2013, (served on January 15, 2013, Ex. B) that upheld its July 27, 
2012, Administrative Closure (Ex. C), which dismissed an age-discrimination complaint filed by 
Den Hollander. 

4. The Administrative Closure, titled “Determination and Order After Investigation” 
found that “[a]fter investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe” that the nightclub Amnesia and its doorman David “L.N.U.” unlawfully 
discriminated against Den Hollander and a friend of his because of their ages. 
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Facts 

5. On Saturday, January 9, 2010, at approximately 11:05 PM, Den Hollander and his 
friend, both older, middle-aged males, stood on a line in front of the nightclub Amnesia in order 
to enter the club, which opened at 11 PM. Two individuals immediately in front of them, who 
appeared to be in their 20s or 30s approached the Amnesia doorman, David “L.N.U.,” who 
checked their identification and then allowed them to enter the club without any further 
requirement. When Den Hollander and his friend approached David “L.N.U.,” he told them they 
must agree to buy a bottle of alcohol for $350 in order to enter the club. Den Hollander and his 
friend declined and were asked to step out of the line, which they did. Den Hollander and his 
friend then witnessed another pair of individuals, who appeared to be in their 20s or 30s, enter 
the club without having to agree to buy a bottle of alcohol for $350. 

6. The following week of January 10, 2010, Den Hollander filed a complaint with 
the New York State Division of Human Rights for what he believed at the time was sex 
discrimination. (Ex. D, State Human Rights Division Complaint ). 

7. The State Human Rights Division issued a decision on September 16, 2010, in 

which it concluded that the discrimination against Den Hollander and his friend was not based on 

sex but probably because of their age. (Ex. F. State Determination and Order After Investigation 

at p. 2). The State, however, was powerless to remedy the situation because age discrimination 

in public accommodations is outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority of the patrons of the 
nightclub [Amnesia] appeared to be under the age of 30 years. Respondent [Amnesia] 
asserts that, when the nightclub is crowded, respondent employs an admissions strategy 
to limit the number of individuals, male and female, who do not have the appearance 
respondent desires to maintain the image of the nightclub. A photo on complainant’s 
website suggests that he is significantly older than respondent’s patrons, and age 
discrimination is beyond the jurisdiction of the Division with regards to public 
accommodation.” 
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(Ex. F, State Determination and Order After Investigation at p. 2, second full paragraph). 

8. On receiving the State’s decision, Den Hollander immediately made an October 
15, 2010, appointment with the New York City Commission on Human Rights, which does have 
jurisdiction over age discrimination, in order to initiate the process of filing a complaint against 
Amnesia for age discrimination. 

9. On October 22, 2010, the Commission issued a verified complaint against 
AMNESIA J.V. LLC, and David “L.N.U.” (Ex. E), which the Commission subsequently 
dismissed for lack of probable cause in its Administrative Closure of July 27, 2012. 

Arguments 

The Commission’s finding of “No Probable Cause” was not based on substantial evidence. 

10. The determination of probable cause by the Commission requires “that an 
unlawful discriminatory practice has been . . . committed by a respondent where a reasonable 
person, looking at the evidence as a whole, could reach the conclusion that it is more likely than 
not that the unlawful discriminatory practice was committed.” 47 RCNY § 1-51 (emphasis 
added). 

11. The evidence relied on by the Commission must be “substantial evidence”; 
otherwise, the Commission’s findings will not be conclusive, and this Court may then substitute 
its judgment for that of the Commission. See N.Y.C. Admin. Code §8-123(e); Okoumou v. 
Community Agency for Senior Citizens, Inc., 17 Misc.3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 
N.Y. Misc. LEXIS 6756 *13 (2007). 

12. There are four important requirements concerning “substantial evidence.” 

13. First, substantial evidence does not require a showing of ongoing practices of 
discrimination—evidence of a onetime act is sufficient. Silver Dragon Restaurant v. City 
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Commission on Human Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on 
one occasion a black lady was required to pay for food before it was served while others who 
were white were served first and then paid); Joseph v. N.Y. Yankees Partnership, N.Y.L.J., 
October 24, 2000, p. 35, col. 5 (S.D.N.Y.)(on one occasion a black lady was refused admission 
to the Stadium Club unless she changed attire, which she did, but inside she saw that white ladies 
did not have to wear the same type of attire). 

14. The Commission’s Administrative Closure arbitrarily ratchets up the standard for 
substantial evidence by requiring “discriminatory practices” in the plural, Ex. C at p. uno, or 
continuing discrimination. (The Administrative Closure document of July 27, 2012 has no page 
numbers, so the Petitioner inserted numbers for citation purposes). 

15. Second, for information to be used as evidence requires that: 

[the] [e]ssential attributes are relevance and probative nature. Such 
evidence is marked by substance and the ability to inspire confidence. It 
does not arise from bare surmise, conjecture, speculation or rumor. 

Pace University v. Commission on Human Rights, 611 N.Y.S.2d 835 (A.D. 1 dept 1994), rev ’d 

on other grounds, 85 N.Y.2d 125 (1995). 

16. Third, the evidence for establishing facts can only be provided by a person in a 
position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index No. 
478/93 (March 2, 1993). 

17. Fourth, hearsay is treated skeptically, Triborough Bridge and Tunnel Auth. v. 
Simms, OATH Index No. 1303/97 (May 30, 1997), because the person making the original 
statement or writing the document does not present himself for assessment of his demeanor and 
credibility, does not submit to cross examination in which the certainty of his perceptions, his 
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motivations, his biases, the reliability of his memory, and his character may be tested by one 
with a motive to test vigorously. 

18. The Commission instead relies on two Internet blogs as evidence that Amnesia 
not only required the Petitioner and his friend to buy a $350 bottle in order to enter but required 
the younger patrons to buy a bottle as well. (Ex. C, Admin. Closure at p. cuatro). 

19. The problem with the Commission’s reliance is that the blogs are not only 
hearsay, unreliable, unauthenticated, untrustworthy, but they do not even concern the incident 
complained of in the verified complaint. 

20. The Commission did not know whether the two bloggers were who they claimed 
to be, were sober enough that their perceptions and memories were accurate, were actually at 
Amnesia, or whether the first blogger cited was not allowed in without buying a bottle not 
because of her youth but because she was with gray haired ladies or for some other reason. 

21. The second blogger does not even mention bottles, just that younger folk were 
“lining up at the downstairs bar,” which is inside the club. The Commission presents no 
evidence that these clubbers were lining up to buy bottles and its conjecture that they were is 
wrong. People in clubs who buy bottles place their orders while sitting at tables because 
waitresses are the ones who serve the bottles along with cantors of mixer and glasses—customers 
don’t line up at bars for bottles but individual drinks. 

22. Another problem with the Commission’s reliance on the two blogs is that they do 
not concern the events that occurred to Den Hollander and his friend on January 9, 2010, and a 
single instance—that instance—is all that is necessary to find discrimination. Silver Dragon 
Restaurant, N.Y.L.J., March 31, 2004, p. 24, col. 3; Joseph, N.Y.L.J., October 24, 2000, p. 35, 
col. 5. 


5 


A 23 


23. The Commission also inappropriately assumed “upon infonnation and belief’ that 
the doorman who required the purchase of a bottle by Den Hollander and his friend was an 
independent contractor. (Ex. C, Admin. Closure at p. uno). 

24. There is no evidence that he was or was not because the Commission never 
interviewed him or requested or subpoenaed any of Amnesia’s records. 

25. Even assuming the doorman was an independent contractor, Amnesia is still liable 
for the discrimination if (1) the doorman was carrying out his duties when he discriminated, 
which he obviously was, since he decided who entered and who did not, and (2) Amnesia knew 
about it. N.Y.C. Admin. Code §8-107(13)(c). 

26. Amnesia had to kn ow that the doorman was discriminating because it admitted to 
the State Human Rights Division, which the Commission quotes, that Amnesia “employs an 
admission strategy to limit the number of individuals . . . who do not have the appearance 
[Amnesia] desires to maintain the image of the nightclub.” (Ex. C, Admin. Closure at p. dos). In 
other words, the back of the bus can hold just so many members of a disfavored group before 
they are no longer admitted even though there is plenty of room in the front of the bus. 

27. The Commission also tries, in this non-Truman era, to pass the buck to Den 
Hollander for the unavailability of what it considers the key evidence from the night in 
question—Amnesia’s video surveillance of the club on the outside. 

28. The Commission blames Den Hollander for the absence of this video because he 
did not file his complaint within 30 days of the incident, which would have prevented the self¬ 
erasing of the video “every 30 days.” (Ex. C, Admin. Closure at p. cuatro). 

29. The City’s Human Rights law requires that any complaint be filed within three 
years of when the discrimination occurred. Alimo v. Off Track Betting Corp., 685 N.Y.S.2d 180 
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(A.D. 1 Dept. 1999). The Commission, however, unilaterally reduced that to 30 days for 
nightclubs or however long a nightclub’s surveillance tape lasts. 

30. In Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 
1997), no adverse inference was drawn because the complainant was responsible for loss of 
interview tapes of witnesses, since the witnesses were still available. 

31. There are three people who know exactly what happened on January 9, 2010: Den 
Hollander, his friend, and the doorman. The Commission has Den Hollander’s sworn statement, 
Ex. E, Verified Complaint , but its investigation never bothered to contact Den Hollander’s friend 
and never tracked down the doorman. 

32. All three witnesses to the discrimination in this case were available, but the 
Commission chose to ignore the evidence from two in favor of a non-existent silent video. 

33. Even if the silent video still existed, all it would show is that two young people 
approach the doorman, there’s some discussion and the doorman looks at something they give 
him, which he gives back to them, and they enter the door. Cannot tell whether the doorman 
required them to buy a bottle and they agreed because there’s no audio. Then Den Hollander and 
his friend approach the doorman, there’s some discussion and the two step out of line. Cannot 
tell whether they were told to step out of line because the doorman required them to buy a bottle 
and they refused because there’s no audio. Finally, two young people approach the doorman, 
there’s some discussion and he looks at something they give him, which he gives back to them, 
and they enter the door. Cannot tell whether the doorman required them to buy a bottle and they 
agreed because the video is still silent. 
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34. For these proceedings, the petitioner includes an affirmation from Den 
Flollander’s friend who was with him on the night in question. (Ex. H, affirmation of attorney 
Robert M. Ginsberg). 

The Commission relied on misrepresentations in finding “No Probable Cause.” 

35. The Commission’s Administrative Closure misrepresents that in the complaint 
filed with the New York State Human Rights Division, Den Hollander “submitted a sworn 
statement that he was denied access to Respondent Amnesia unless he purchased a bottle of 
alcohol, and the reason for the denial was because he was a male.” (Ex. C, Admin. Closure at 
p. dos (emphasis added)). 

36. That is intentionally misleading because the complaint actually states “I believe I 
was discriminated against because of my: sex.” (Ex. D, State Human Rights Division Complaint 
at p. 4 (emphasis added)). 

37. As it turned out, Den Hollander’s belief was wrong, which, as he made clear to 
the Commission on October 15, 2010, he did not realize until the State’s decision on September 
16, 2010, which concluded that age discrimination was probably involved. 

38. If the State Human Rights Division had jurisdiction over age discrimination, Den 
Hollander would have then amended his complaint rather than approaching the Commission. 

39. The Commission, however, unlike any court or other administrative agency, 
requires that once pleadings are submitted, and regardless of jurisdiction, the pleadings are 
written in stone and can never be amended no matter what facts are subsequently revealed. 

40. Such is contrary to the very purpose of courts and administrative agencies 
liberally allowing amendments to complaints in order to further justice. The Commission’s rule 
harkens back to the 19th century when “the pretrial functions of notice-giving, issue formulation, 
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and fact revelation were performed primarily, and inadequately, by the pleadings,” Hickman v. 
Taylor, 329 U.S. 495, 500 (1947), and “pleading was a game of skill in which one misstep by 
counsel may be decisive to the outcome,” Conley v. Gibson, 355 U.S. 41, 48 (1957). 

41. In another misrepresentation used to discredit the State Human Rights Division’s 
finding of probable age discrimination, the Commission falsely says that the State’s investigation 
was limited to “observation^] on the patrons who were actually inside the club, and not those 
who were waiting outside [on] the club’s line and denied entrance.” (Ex. C, Admin. Closure at p. 
dos). The State, however, specifically states that its investigation included observing the people 
in line as well as inside the club. (Ex. F, State Determination and Order After Investigation at p. 
2 ). 

42. By ignoring the State Human Rights Division’s actual words, the Commission is 
able to wrongly conclude that “Because [Den Hollander’s] allegations specifically refer to those 
waiting on line, the [State’s] observations of the customers inside the club have relatively little 
weight.” (Ex. C, Admin. Closure at p. dos). 

43. The Commission also misrepresented that N.Y. Executive Law §279(9) prevents 
the filing of a complaint with the Commission when a prior discrimination complaint was filed 
with the State Human Rights Division and was dismissed for lack of the State’s jurisdiction. 

(Ex, C, Admin. Closure at p. tres). 

44. N.Y. Executive Law §279(9) states that a person alleging discrimination has the 
choice of either going to court or filing a complaint with a human rights agency, but not both. 

45. Den Hollander never involved the courts with this discrimination prior to the 
filing of this Special Proceeding. 


9 


A 27 


46. The Commission finally misrepresents the legal meaning of the word “grievance” 
by concluding that it means the “fact situation” in which rights are violated rather than the actual 
violation of a right. 

47. The Commission makes this misrepresentation so that it can conclude that 
because Den Hollander filed a complaint with the State Human Rights Division concerning the 
fact situation that occurred at Amnesia, he cannot file a complaint concerning the same fact 
situation with the Commission, even though the complaints allege violations that impact 
different rights—one for sex discrimination and the other for age discrimination. 

48. The Commission’s misrepresentation allows it to wrongly rely on N.Y.C. Admin. 
Code §8-109(f)(iii), which states that after the State Human Rights Division makes a decision on 
a “grievance,” the Commission cannot make a decision on the “same grievance.” (Ex, C, Admin. 
Closure at p. tres). 

49. The legal question then is what does “grievance” mean? 

50. The City’s Human Rights Law states that “[a]ny person aggrieved by an unlawful 
discriminatory practice” can file a complaint, N.Y.C. Admin. Code §8-109(a)(emphasis added), 
and that an unlawful discriminatory practice means subjecting a person to different treatment that 
denies him the advantages, privileges, and facilities of a public accommodation because of his 
“race, creed, color, national origin, age, gender, disability, marital status, partnership status, 
sexual orientation or alienage or citizenship status . . . ,” N.Y.C. Admin. Code §8- 
107(4)(a)(emphasis added). 

51. The disjunctive “or” means that discriminating against a person for say 
“alienage,” is one unlawful discriminatory practice and discriminating against a person for say 
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“color” is another separate unlawful discriminatory practice, which indicates that each unlawful 
discriminatory practice gives rise to a separate grievance. 

52. According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or 
wrong that gives ground for a complaint.” Without the violation of a right, there is no wrong and 
no complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. 

53. The U.S. Supreme Court has ruled that “[a] cause of action does not consist of 
facts, but of the unlawful violation of a right which the facts show.” Baltimore S.S. Co. v. 
Phillips, 21A U.S. 316, 321 (1927). When the “violations of two individual rights have 
occurred,” even though “both violations spring from a common fact, a single occurrence” there 
are two injuries, not one. Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 
(S.D.N.Y. 1969). 

54. Were the Commission’s definition of “grievance” to be upheld, it would create 
traps in the law leaving a person discriminated against without a City or State remedy: 

a. A person complains to the State Human Rights Division about discrimination 
by a public accommodation because of race, creed, color, national origin, sex, 
disability, marital status, sexual orientation, or military status, but the State 
dismisses the complaint because it finds the discrimination was based on age, 
partnership status, alienage, or citizenship and the State has no jurisdiction 
over those practices. N.Y. Exec. Law §296(2)(a); or 

b. A person complains to the Commission about discrimination by a public 
accommodation because of race, creed, color, national origin, age, sex, 
disability, marital status, partnership status, sexual orientation, alienage, or 
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citizenship, but the Commission dismisses the complaint because it finds the 
discrimination was based on military status and the Commission has no 
jurisdiction over that. N.Y.C. Admin. Code 8-107(4). 

55. By creating such traps, the Commission’s definition of “grievance” actually 
eliminates in certain circumstances the legislative intent of providing a remedy for 
discrimination. 

56. Under the law, and not the Commission’s re-writing of it, when Amnesia refused 
to let Den Hollander and his friend enter the club unless they paid $350 for a bottle, that 
occurrence gave rise to two potential injuries, injustices, or wrongs: unlawful sex and unlawful 
age discrimination. The State Human Rights Division made a final determination only on the 
sex discrimination grievance, which left the age discrimination grievance undecided. 

The Commission conducted an abbreviated and one sided investigation. 

57. While “[t]he Commission has broad discretion in determining the method to be 
employed in investigating a claim, its determination will be overturned when the record 
demonstrates that its investigation was abbreviated or one sided.” See Okoumou v. Community 
Agency for Senior Citizens, Inc., 17 Misc. 3d 827, 833, 842 N.Y.S.2d 881, 887, 2007 N.Y. Misc. 
LEXIS 6756 *13 (2007). 

58. The Commission conducted an abbreviated and one sided investigation, which 
violated its own rule requiring an accurate and thorough fact-finding, 47 RCNY § 1 -31, by: 

a. Ignoring that one act of discrimination violates the human rights law; 

b. Failing to interview two of the three persons who were in a position to kn ow 
what actually occurred; 

c. Relying on unreliable, irrelevant Internet blogs; 
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d. Speculating that the Amnesia doorman was not an employee; 

e. Blaming Den Hollander for the absence of a video tape that lacked probative 
value because it had no audio; 

f. Misrepresenting what Den Hollander knew and when he knew it; 

g. Misrepresenting the State Human Rights Division’s findings; and 

h. Misrepresenting City, State and the common law. 

59. Lastly, Den Hollander, in his August 17, 2012, application for review of the 
Administrative Closure to the Commission, requested that in accordance with 47 RCNY §1-34, 
he be allowed to examine the factual documentation in the Commission’s investigatory file. The 
Commission did not respond to that request. 

60. So, on January 20, 2013, he repeated the request in a letter to the Commission, 

Ex. G, to which the Commission responded on January 25, 2013, stating that once it “prepared 
the file,” it would contact him “to arrange a mutually convenient time” for the examination, Ex. 

I. 

61. Given the short time frame in which these Special Proceeding papers have to be 
filed—30 days—the examination may take place in time for Den Hollander’s Reply. 

WHEREFORE, the Petitioner requests that this Court reverse the final Determination 
and Order, dated January 11, 2013, by the Respondent, find that the Petitioner was unlawfully 
discriminated against because of his age by AMNESIA J.V. LLC, and DAVID “L.N.U.,” and for 
such other and further relief as this Court may deem just and proper. 

VERIFICATION 

State of New York ) 

) ss: 

County of New York ) 
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Roy Den Hollander, being duly sworn, deposes and says that I am the petitioner in this 
proceeding, have written the foregoing petition and kn ow the contents of, which are true to my 
knowledge, and to those matters that I believe to be true. 

Sworn to before me on 

5 th day of February 2013 /S/ 

/S/ 


Notary Public Roy Den Hollander 

Petitioner and attorney 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687 0652 
rdhhh@y ahoo. c om 
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First Supplement to Petition dated February 28, 2013 [A32-A36] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

. . -X 

In the Matter of the Application of Index No. 13-100299 


ROY DEN HOLLANDER 


Petitioner, 

-against- 


SUPPLEMENT TO PETITION 


THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


Respondent. 
--X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

I, Roy Den Hollander, being duly sworn, depose and say: 

1. This verified supplement is submitted to add a Fourteenth Amendment procedural 
due process claim in the special proceeding brought against the City of New York’s Commission 
on Human Rights (“City HR”), which proceeding requests the reversal of a decision by the City 
HR that found no probable cause for the Petitioner Den Hollander being discriminated against 
because of his age by the nightclub Amnesia. 

2. A Fourteenth Amendment procedural due process claim requires a two-part 
inquiry to “determine whether [plaintiff] was deprived of a protected interest, and, if so, what 
process was his due.” Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982). 

3. Den Hollander has a property interest in his discrimination claim against Amnesia 
because it stems from a violation of unlawful discriminatory practices under the New York City 
Human Rights Law, N.Y.C. Admin. Code § 8-107(4). Rosu v. The City of New York, 2012 U.S. 


Dist. Lexis 178875 * 9, Case No. 11 Civ. 5437. 
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4. City HR investigation procedures are sufficient to satisfy procedural due 
process—so long as the procedures are followed. 

5. The City HR’s procedure for investigating a complaint is that “After a complaint 
has been filed, a neutral fact-finder, the investigator or attorney, will interview the parties and 
witnesses, review the respondent’s answer and supporting documentation, issue interrogatories 
and document requests, and conduct field visits and tests where appropriate. At the conclusion 
of the investigation, the Commission makes a determination of ‘probable cause’ or ‘no probable 
cause. Where there is insufficient evidence to establish that discrimination occurred, the 
Commission will issue a ‘no probable cause’ determination and the case will be dismissed. If the 
case receives a ‘probable cause’ determination, it will be prosecuted.” City HR website, 
Processing the Complaint, http://www.nyc.gov/html/cchr/html/processing.html. 

6. “[N]ot properly conducting an investigation in accordance with the [City HR’s] 
procedures would mean that Defendants did not afford sufficient process . . . .” Ruso at 14. 

7. In response to a Freedom of Information Law request, Den Hollander examined 
Velez’s investigation file, which was 98% complete except for attorney work product and 
privileged documents. (As of the date of this Supplement, the pertinent documents are being 
copied by the City HR and Den Hollander has not received any of them). 

8. Velez did not interview witnesses—there were no notes of witness interviews in 
his investigation file, he did not issue interrogatories—there were no interrogatories or answers 
in the file, and he did not obtain authenticated documents relevant to the alleged age- 
discrimination by Amnesia. 
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9. There were no telephones logs in Velez’s investigation file indicating he failed to 
even contact potential witnesses, such as Den Hollander’s attorney friend who witnessed the 
discrimination or Amnesia’s doorman who refused to allow them admission. 

10. The investigation file also shows that Velez failed to interview persons familiar 
with Amnesia’s admission policy. 

11. There were letters from Velez to Amnesia and its doorman that included Den 
Hollander’s age-discrimination complaint, but those letters were returned as undeliverable to 
Velez. 

12. There is no indication that Velez then had the letters personally served. 

13. There were no letters or emails to Den Hollander’s attorney friend who witnessed 
the discrimination. 

14. There were no emails to any officials at Amnesia or the doorman. 

15. There is no indication that Velez contacted anyone at Amnesia to determine what 
happened the night of the discrimination or what Amnesia’s policies were in admitting persons. 

16. Velez did make a Freedom of Information Law request for a copy of the New 
York State Division of Human Rights investigation, but the copy, if ever received, was not in the 
file. 

17. So no interviews with eye-witnesses or Amnesia officials, no interrogatories of 
anybody, and no requests for documents other than the State’s Division of Human Rights 
investigation, which was apparently never received. 

18. Velez—a la Inspector Clouseau—ferreted out irrelevant, untrustworthy, and 
hearsay bits of information on the Internet that comprised the bulk of his investigation into the 
facts. 
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19. Displayed in a prominent position in Velez’s investigation file was an Internet 
article titled “NYC Attorney Out To Reclaim Ex-Wife From Feminism’s Clutches, Get Laid 
Easier,” written by some unknown person using the pseudonym “Jezebel,” whom Velez never 
interviewed, and who resorts to naming-calling as a substitute for logical argument. 

20. Velez also relied for his so-called facts on “Yelp.com” blogs concerning Amnesia 
of which only one came close to being relevant. That blog from an unknown person using the 
moniker Kelly R. Paris France stated that she entered Amnesia around the same time, on the 
same night as Den Flollander and his friend were required to buy a bottle for entry. The blogger 
says that “It wasn’t crowded inside!” Next to the blog printout is handwritten, “Same date & 
time cs Mr. Flollander.” Presumably, the writing is Velez’s. 

21. Velez ignored the Kelly R. Paris France blog apparently because it refuted a 
finding he relied on from the State Division of Fluman Rights Determination and Order that 
infers one reason Amnesia did not discriminate based on age was that the club was crowded and 
room at a premium, so the requirement for Den Flollander and his friend to purchase a bottle was 
justified. Velez’s Order at Dos, quoting the State’s Determination and Order, states “[Amnesia] 
asserts that when the nightclub is crowded, [Amnesia] employs an admissions strategy to limit 
the number of individuals, male and female, who do not have the appearance [Amnesia] desires 
to maintain the image of the nightclub.” 

22. Velez, however, did not ignore two other blogs also from “Yelp.com” that he 
prevaricated and stretched into supporting his Order. 

23. Velez used a blog from “Tasty 1027,” as evidence that Amnesia required both 
older and younger patrons to buy a bottle for admission. Velez wrote, “an alleged patron of 
[Amnesia], whom based on her posted picture appears to be in her 20’s or 30’s, expressed her 
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frustration on yelp.com about the difficulty in gaining entry into the club, stating \ . . of course 
the only way to get in was if we bought bottles.” (Velez Order at Cuarto, Ex. C of the Verified 
Petition). 

24. What Velez intentionally left out of Tasty’s blog was that “[I]n the end my party 
of 12 made it in . . . .” This may indicate that her party entered without buying a bottle, or 
maybe there were older folks in her party and they had to buy a bottle, or maybe everyone was in 
her age group and they still had to buy a bottle. We don’t know because Velez never contacted 
her. Further, all nightclubs are reluctant to allow such large parties in unless they have 
reservations. So, if Tasty’s party bought a bottle, the reason may just have been because of the 
size of her party and they had no reservations. Once again, we do not know because Velez never 
determined whether Amnesia requires large groups to buy a bottle. 

25. The second “Yelp.com” blogger, “Maria W. NY,” said that “Different groups 
were dancing and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s.” This blogger, 
however, makes no mention of her or anyone in those age groups having to purchase a bottle to 
gain admission. 

26. Another problem with Velez’s reliance on the unknown and un-interviewed 
persons Tasty and Maria is that neither entered Amnesia on the night that Den Flollander and his 
friend were discriminated against. 

/S/ 

Roy Den Hollander 

Sworn to before me on the 
28th day of February 2013 

/S/ 

Notary Public 
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N.Y.C. Human Rights Commission Answer dated April 4, 2013 [A37-A45] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.x 


In the Matter of the Application of 
ROY DEN HOLLANDER, 


VERIFIED ANSWER 


Index No.: 100299/2013 

Petitioner, 


-against- 

THE CITY OF NEW YORK COMMISSION ON 
HUMAN RIGHTS, 


(Part 33; Hunter, J.) 


Respondent. 
-x 


Respondent City of New York Commission on Human Rights (the 
“Commission”) by its attorney, Michael A. Cardozo, Corporation Counsel of the City of New 
York, respectfully answers the verified petition (the “Petition”) and supplement to the petition 
(the “Supplemental Petition”) of petitioner Roy Den Hollander (“Petitioner”) as follows: 

ANSWER TO PETITION 

1. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 1 of the Petition. 

2. Admits that the Commission is named as a respondent in this special 
proceeding and is located at 40 Rector Street, 10th Floor, New York, New York 10006. 

3. Admits that the Commission issued a Determination and Order After 
Review (the “Order After Review”) on January 11, 2013, which was served on January 15, 2013, 
upholding the Commission’s July 27, 2012 Determination and Order After Investigation (the 
“Order After Investigation”), which dismissed Petitioner’s complaint alleging age 
discrimination. Denies the remaining allegations in paragraph 3 of the Petition. 
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4. States that the Commission’s Order After Investigation speaks for itself, 
and denies the remaining allegations in paragraph 4 of the Petition. 

5. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 5 of the Petition, and states that the relevant facts are set forth in 
the record before the Commission on which the Commission based its determination. 

6. Admits that on or about January 13, 2010, Petitioner filed a discrimination 
complaint with the New York State Division of Human Rights (the “State DHR”). Denies 
knowledge or information sufficient to form a belief as to the truth of the remaining allegations 
in paragraph 6 of the Petition, and states that the relevant facts are set forth in the record before 
the Commission on which the Commission based its determination. 

7. Admits that on or about September 16, 2010, the State DHR issued a 
decision dismissing Petitioner’s discrimination complaint. Denies knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations in paragraph 7 of the 
Petition, states that the State DHR’s decision speaks for itself, and further states that the relevant 
facts are set forth in the record before the Commission on which the Commission based its 
determination. 

8. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 8 of the Petition, and states that the relevant facts are set forth in 
the record before the Commission on which the Commission based its determination. 

9. Admits that Petitioner filed a verified complaint with the Commission on 
October 22, 2010 against Amnesia J.V. LLC and David “L.N.U.,” and that the Commission 
issued a decision dismissing the complaint on July 27, 2012. Denies the remaining allegations in 
paragraph 9 of the Petition, states that the complaint and the Commission’s decision speak for 
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themselves, and further states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

10. Paragraphs 10 through 17 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 10 through 17 of the Petition. 

11. Paragraphs 18 through 25 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 18 through 25 of the Petition, states that the 
Commission’s Order After Investigation speaks for itself, and further states that the relevant facts 
are set forth in the record before the Commission on which the Commission based its 
determination. 

12. Paragraph 26 of the Petition contains legal conclusions, legal arguments, 
and characterizations to which no response is required. To the extent a response is required, 
denies the allegations in paragraph 26 of the Petition, states that State DHR’s decision and the 
Commission’s Order After Investigation speak for themselves, and further states that the relevant 
facts are set forth in the record before the Commission on which the Commission based its 
determination. 

13. Paragraphs 27 through 30 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 27 through 30 of the Petition, states that the 
Commission’s Order After Investigation speaks for itself, and further states that the relevant facts 
are set forth in the record before the Commission on which the Commission based its 
determination. 
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14. Paragraphs 31 through 33 of the Petition contain legal conclusions and 
characterizations to which no response is required. To the extent a response is required, denies 
the allegations in paragraphs 31 through 33 of the Petition, and states that the relevant facts are 
set forth in the record before the Commission on which the Commission based its determination. 

15. Admits that the Petition attaches as an exhibit an affirmation of Robert M. 
Ginsberg. Denies knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations in paragraph 34 of the Petition, and states that the relevant facts are set 
forth in the record before the Commission on which the Commission based its determination. 

16. Paragraphs 35 through 40 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 35 through 40 of the Petition, states that the 
complaint before the State DHR and the Commission’s Order After Investigation speak for 
themselves, and further states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

17. Paragraphs 41 through 42 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 41 through 42 of the Petition, states that the State 
DHR decision and the Commission’s Order After Investigation speak for themselves, and further 
states that the relevant facts are set forth in the record before the Commission on which the 
Commission based its determination. 

18. Paragraphs 43 through 58 of the Petition contain legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraphs 43 through 58 of the Petition. 
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19. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 59 of the Petition, and states that Petitioner’s application for 
review of the Commission’s Order After Investigation speaks for itself. 

20. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 60 of the Petition, and states that Petitioner’s correspondence 
with the Commission speaks for itself. 

21. Paragraph 61 of the Petition contains legal conclusions, characterizations, 
and statements to which no response is required. To the extent a response is required, denies 
knowledge or information sufficient to form a belief as to the truth of the allegations in 
paragraph 61 of the Petition. 

22. Denies that Petitioner is entitled to any of the relief requested in the 
“Wherefore” clause or elsewhere in the Petition. 

23. Denies any allegation or inference not specifically admitted herein. 

ANSWER TO SUPPLEMENTAL PETITION 

24. Paragraphs 1 through 4 of the Supplemental Petition contain legal 
conclusions, legal arguments, characterizations, and statements to which no response is 
required. To the extent a response is required, denies the allegations in paragraphs 1 through 4 
of the Supplemental Petition. 

25. Paragraph 5 of the Supplemental Petition contains legal conclusions, 
characterizations, and statements to which no response is required. To the extent a response is 
required, denies the allegations in paragraph 5 of the Supplemental Petition, and states that the 
Commission’s website speaks for itself. 
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26. Paragraph 6 of the Supplemental Petition contains legal conclusions, legal 
arguments, and characterizations to which no response is required. To the extent a response is 
required, denies the allegations in paragraph 6 of the Supplemental Petition. 

27. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in paragraph 7 of the Supplemental Petition. 

28. Paragraphs 8 through 26 of the Supplemental Petition contain legal 
conclusions, legal arguments, and characterizations to which no response is required. To the 
extent a response is required, denies the allegations in paragraphs 8 through 26 of the 
Supplemental Petition, and states that the relevant facts are set forth in the record before the 
Commission on which the Commission based its determination. 

29. Denies knowledge or information sufficient to form a belief as to the truth 
of the allegations in the Addendum of Exhibits to the Supplemental Petition. 

FIRST AFFIRMATIVE DEFENSE 

The Petition and Supplemental Petition fail to state a cause of action. 

SECOND AFFIRMATIVE DEFENSE 

The Order After Investigation, which dismissed Petitioner’s complaint before the 
Commission and which was affirmed in the Order After Review, was not arbitrary and 
capricious, and was supported by substantial evidence in the record considered as a whole. 

THIRD AFFIRMATIVE DEFENSE 

The Commission’s investigation of the Petitioner’s complaint before the 
Commission was not abbreviated, biased, or one-sided. 
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FOURTH AFFIRMATIVE DEFENSE 

The Commission’s Order After Investigation and Order After Review are in 
accordance with applicable law. 

FIFTH AFFIRMATIVE DEFENSE 

The Commission’s Order After Investigation and Order After Review were lawful 
exercises of agency discretion. 

SIXTH AFFIRMATIVE DEFENSE 

The claims in the Petition are barred under N.Y.C. Admin. Code § 8-109(f)(iii), 
N.Y. Exec. Law § 297(9), and/or the doctrine of election of remedies. 

SEVENTH AFFIRMATIVE DEFENSE 

The claims in the Petition are barred by res judicata and/or collateral estoppel. 

EIGHTH AFFIRMATIVE DEFENSE 

The Commission has not violated any of Petitioner’s rights, privileges or 
immunities under the Constitution or laws of the United States, the State of New York, or any 
political subdivision thereof. 

NINTH AFFIRMATIVE DEFENSE 

The Commission and its employees and officials acted reasonably and in the 
proper and lawful exercise of their discretion. As such, the Commission is entitled to 
governmental immunity. 

TENTH AFFIRMATIVE DEFENSE 

30. Petitioner has failed to comply with the Notice of Claim provisions of 
New York General Municipal Law §§ 50(e), (h), and (i), and N.Y.C. Admin. Code § 7-201. 
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WHEREFORE, the City of New York Commission on Human Rights 
respectfully requests that the Court issue an order dismissing the Petition and affirming the 
Commission’s dismissal of Petitioner’s complaint, and ordering such other and further relief as 
the Court deems just and proper. 


Dated: April 4, 2013 

New York, New York 


MICHAEL A. CARDOZO 
Corporation Counsel of the City of New York 
Attorney for Respondent City of New York 
Commission on Human Rights 
100 Church Street, Room 20-101 
New York, New York 10007 
(212)356-2294 



Leonard M, Braman 
Assistant Corporation Counsel 
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VERIFICATION 


STATE OF NEW YORK ) 


: SS.: 


COUNTY OF NEW YORK ) 


Leonard M. Braman, being duly sworn, states that he is an Assistant Corporation 


Counsel in the office of Michael A. Cardozo, Corporation Counsel of the City of New York; that 
the City of New York Commission on Human Rights is a respondent in the within action; that 
the matters stated in the Answer as to the respondent are true to his knowledge; that the alleged 
matters alleged therein upon information and belief, he believes to be true; and that the basis of 
his knowledge is the records of the City of New York Commission on Human Rights. This 
verification is not made by the respondent because the respondent is a commission created by a 
municipal corporation. 



LEONARD M. BRAMAN 


to before me this 



'day of April, 2013. 



RHODA BASLEY 

NOTARY PUBLIC-STATE OF NEW YORK 
No. 01BA6112414 
Qualified In Kings County >/ 
My Commliilon Expires July 06, 20ptr 
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Carlos Velez Determination and Order dated July 27, 2012 [A46-A51] 


DETERMINATION AND ORDER AFTER INVESTIGATION 

CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


In the Matter of the Complaint of: 
ROY DEN HOLLANDER, 


Complainant, 


-against- Complaint No: M-P-A-l 1-1024266 

AMNESIA J.V. LLC, and DAVID 
“L.N.U.” 


Respondents. 


On October 22,2010, Roy Den Hollander (“Complainant”) filed a Verified Complaint 
(“Complaint”) with the New York City Commission on Human Rights (“Commission”) charging 
Amnesia J.V. LLC (“Amnesia”), and David “L.N.U.” (collectively, “Respondents”) with 
discriminatory practices, in violation of Title 8 of the Administrative Code of the City of New 
York (“Code”). 

Respondents deny the allegations of discrimination. 

After investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe that Respondents engaged in the unlawful discriminatory practices alleged. 

Complaint 

Complainant, who is 63 years old, alleges that Respondents discriminated against him 
based upon his age by subjecting him to disparate treatment, and thus denying him the 
advantages, privileges and facilities of a public accommodation. Respondent Amnesia is a 
nightclub in New York City. Upon information and belief, Respondent David “L.N.U.” was not 
employed by Respondent Amnesia, and instead was hired by a different company as a Promoter. 

Complainant alleges that on or about January 9,2010, at approximately 11:05 PM, he and 
his friend, who is in his 60’s, stood on a line in front of Respondent Amnesia in order to gain 
access into its nightclub. Complainant further alleges that he and his friend witnessed two 
individuals in front of diem, who appeared to be in their 20’s and/or 30’s, approach Respondent 
David “L.N.U.,” who checked their identification and then allowed them to enter the club. 
Complainant alleges that when he and his friend approached Respondent David “L.N.U.,” 
Respondent David “L.N.U.” told them that they must agree to buy a bottle of alcohol for $350 in 
order to enter the club. 
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Complainant further alleges that he and his friend declined and stepped out of the line. 
Complainant further alleges that he and his friend then witnessed another pair of individuals, 
who appeared to be in their 20’s and/or 30’s, enter the club without having to buy a bottle of 
alcohol for $350. 

Discussion 


New York State Division of Human Rights Complaint 

Complainant filed a gender discrimination complaint shortly after his visit to Respondent 
Amnesia on January 9,2010, with the New York State Division of Human Rights (“NYSDHR”). 
Specifically, he submitted a sworn statement that he was denied access to Respondent Amnesia 
unless he purchased a bottle of alcohol, and the reason for the denial was because he was male. 
Specifically, in his NYSDHR complaint. Complainant stated that he stood online with his male 
friend, and that the two women in front of them were allowed to enter the club without agreeing 
to purchase a bottle of alcohol for $350, yet he and his male friend were required to buy a bottle 
as a condition of entry. 

After its investigation, the NYSDHR found no probable cause to believe discrimination 
occurred by Respondent on the basis of Complainant’s gender. In its decision, the NYSDHR 
wrote, however, that “Based on the observations made during the field visit, the vast majority of 
the patrons of the nightclub appeared to be under the age of 30 years. Respondent asserts that, 
when the nightclub is crowded, respondent employs an admissions strategy to limit the number 
of individuals, male and female, who do not have the appearance respondent desires to maintain 
the image of the nightclub.” The NYSDHR appears to base this observation on the patrons who 
were actually inside the club, and not those who were waiting outside the club’s line and denied 
entrance. The investigator from the NYSDHR does not state any observations in his 
determination regarding the ages of the patrons waiting on line to gain admission. Because 
Complainant’s allegations specifically refer to those waiting on line, the NYSDHR’s 
observations of the customers inside the club have relatively little weight 

Although the NYSDHR expressed these observations, the statements had no effect on its 
decision, because New York State’s Executive Law does not cover age discrimination in public 
accommodations. 

New York City Commission on Human Rights Complaint 

After receiving the NYSDHR decision indicating that the majority of admitted patrons on 
the date of their visit “appeared to be under the age of 30 years," Complainant decided to come 
to the Commission to file a complaint of discrimination based upon age on October 22, 2010. 
Complainant’s allegations in the NYSDHR case and in the instant Complaint are virtually 
identical, only substituting the reason for his denial of entrance from gender to age. If in fact 
Complainant believed he was also being discriminated against because of his age, Complainant 
could have come to the Commission instead of the NYSDHR immediately after the initial denial 
of entry. 
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Election of Remedies 

Complainant is jurisdictionally baired from bringing the Complaint because of his prior 
filing with the NYSDHR on the same facts and circumstances as the instant matter. New York 
Executive Law § 297(9) states that any person with a discrimination complaint has a cause of 
action “in any court of appropriate jurisdiction for damages and such other remedies as may be 
appropriate, unless such person has filed a complaint” with the NYSDHR (emphasis added). The 
New York Court of Appeals interpreted New York Executive Law § 297(9) as precluding a 
subsequent action that is “based upon the same incident” as the Agency complaint. Emil v. 
Dewey, 49 N.Y. 2d 968,968 (1980). The NYSDHR’s only statutory exception to this election of 
remedies jurisdictional bar is when the State Human Rights Law claim is dismissed on the 
grounds of “administrative convenience,” “untiraeliness” or when the “election of remedies is 
annulled.” N.Y. Exec. L. § 297(9). 

Similarly, Section 8-109(f)(iii) of the Administrative Code of the City of New York 
specifies that the Commission does not have jurisdiction where, “The complainant has 
previously filed a complaint with the State Division of Human Rights alleging an unlawful 
discriminatory practice... with respect to the same grievance which is the subject of the 
complaint under this chapter and a final determination has been made thereon” (emphasis 
added). A Complainant cannot avoid the election of remedies bar by changing the legal theory of 
relief relied upon, or split claims, if they all arise out of the same course of conduct Bhagalia v. 
State, 228 A.D.2d 882, 883 (N.Y. App. Div., 3rd Dept., 1996); see also Benjamin v. New York 
City Dept of Health, 2007 WL 3226958 at *5 (N.Y. App. Div., 2nd Dept 1994); Rosario v. New 
York City Dept, of Education, 2011 U.S. Dist LEXIS 41177 at * 4 (S.D.N.Y. 2011). 

In this case. Complainant previously filed a complaint with the NYSDHR alleging gender 
discrimination because a nightclub refused him entry unless he purchase bottle service, and the 
NYSDHR issued a “no probable cause” final determination in the matter. Complainant then 
came to the Commission and filed an age discrimination complaint on the exact same facts. The 
Commission, therefore, does not have jurisdiction in this matter because Complainant already 
elected his remedy with the NYSDHR. 

The Commission's Investigation 

Complainant is a self-professed advocate for men’s rights who identifies himself as an 
“anti-feminist lawyer” on his website, www.roydenhollander.com. He has filed a number of 
lawsuits against bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is “bitter” from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing several gender 
discrimination suits. 

Complainant’s delay in filing the Complaint with the Commission rendered the 
Commission unable to secure tape surveillance of the night in question. It is the Commission’s 
practice in these types of cases to seek video surveillance when aggrieved individuals come to 
the Commission almost immediately after the alleged discriminatory conduct, just as 
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Complainant did in filing his initial gender discrimination case with the NYSDHR on January 9, 
2010. Complainant filed the Commission Complaint over nine months after the incident 
occurred, thereby effectively denying the Commission the ability to compel Respondents to 
preserve its surveillance video, which Respondents state self-erases every 30 days. 

Notwithstanding the above, circumstantial evidence exists to show that Respondent 
Amnesia also required younger individuals to purchase a bottle of alcohol in or around the date 
Complainant visited the club on January 9,2010. Patrons of Respondent Amnesia can post 
reviews of its club on yelp.com, a website that provides reviews for restaurants, bars, and other 
establishments in New York City and other locations in the country. 1 On April 25,2010, just 
over three months after Complainant visited the club, an alleged patron of Respondent Amnesia, 
whom based on her posted picture appears to be in her 20’s or 30’s, expressed her frustration on 
yelp.com about the difficulty in gaining entry into the club, stating,"... of course the only way to 
get in was if we bought bottles.” This comment was posted four months after Complainant filed 
his NYSDHR case, which was dismissed, and five months before he filed his case with the 
Commission. 

Another reviewer and alleged patron, who also appears to be in her 20’s or 30’s based on 
her posted picture, stated on yelp.com on December 11,2009, “Different groups were dancing 
and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s. Interesting and eclectic 
crowd...” Based on the above-described comments regarding younger people being asked to 
purchase bottle service, it is more probable than not that Respondents did not discriminate 
against Complainant based upon his age. 

As noted above, the Commission is barred from making a determination this case because 
Complainant filed a prior discrimination complaint concerning the same incident with the 
NYSDHR. Irrespective of this conclusion, because Commission was unable to obtain the 
surveillance video of the incident in question, and o nlin e postings from club patrons who appear 
to be in their 20’s and 30’s state that were required to buy bottle service in order to gain entry 
around the date Complainant visited Respondent Amnesia, the Commission cannot establish by a 
preponderance of the evidence that Respondents required Complainant to purchase bottle service 
to gain access to the club due to his age. The Complaint, therefore, is hereby dismissed. 


NO FURTHER TEXT ON THIS PAGE 


1 The Commission realizes that it could not interview any of these individuals but nevertheless finds the postings 
probative. 
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Complainant may apply for review by filing a request in writing within thirty (30) days 
after the date of the mailing of this order. The application should be addressed to the Office of 
the Chairperson, New York City Commission on Human Rights, 40 Rector Street, 10th Floor, 
New York, NY 10006, Attn: NPC Appeals. Please state reasons for applying for review. 

DATED: New York, New York 

July 27,2012 

CITY COMMISSION ON HUMAN RIGHTS 


BY: 

Carlos Velez 
Executive Director 
Law Enforcement Bureau 
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NOTICE TO: 

Roy Den Hollander 

545 East 14 th Street, Apt .10D 

New York, NY 10009 


Counsel for Respondents: 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, NY 10038 


Seis 
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N.Y.C. Human Rights Commission Final Determination and Order dated January 

11, 2013 [A52-A53] 


THE CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


In The Matter of the Complaint of 


•x 


ROY DEN HOLLANDER, 


DETERMINATION AND ORDER 
AFTER REVIEW 


Complainant, 

- against - 

AMNESIA J.V. LLC., and DAVID “L.N.U.”, 

Respondents. 


Complainant No.: M-P-A-l 1-1024266 
GC No.: 12-901N 


Complainant requests review of the Administrative Closure dismissing the above- 
captioned complaint. 

In considering complainant’s request, I have reviewed the following: the complaint; the 
answer; comments from all parties (if submitted); the Notice of Administrative Closure; and 
complainant’s request for review. 

Upon review of these materials, I hereby affirm the Administrative Closure dismissing 
the complaint. 

Pursuant to Section 8-123(h) of Title 8 of the Administrative Code of the City of New 
York, complainant has thirty (30) days after service of this Order to seek review in the New York 
State Supreme Court. 


Dated: NgwYork, New York 
January^zOlS 


IT IS SO ORDERED 
NEW YORK CITY COMMISSION 
ON HUMAN RIGHTS 
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Roy Den Hollander 
Attorney at Law 
545 East 14 th Street, #10D 
New York, New York 10009 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, New York 10038 

Carlos Velez 

Managing Attorney 

Law Enforcement Bureau 

New York City Commission on Human Rights 

40 Rector Street - 10 th Floor 

New York, New York 10006 
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N.Y. State Division of Human Rights Determination and Order After Investigation 

dated September 16, 2010 [A54-A56] 



DAVID A. PATERSON 
GOVERNOR 


NEW YORK STATE 
DIVISION OF HUMAN RIGHTS 


DETERMINATION AND 
ORDER AFTER 
INVESTIGATION 

Case No. 

1013.8862. 


On 1/13/2010, Roy Den Hollander, Esq. filed a verified 
Complaint with the New York State Division of Human Rights 
("Division") charging the above-named respondent with an 
unlawful discriminatory practice relating to public 
accommodation because of sex in violation of N.Y. Exec. Law, 
art. 15 (Human Rights Law). 

After investigation, and following opportunity for review 
of related information and evidence by the named parties, the 
Division has determined that there is NO PROBABLE CAUSE to 
believe that the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of. This 
determination is based on the following: 

The record is not supportive of complainant's allegations 
of sex discrimination. 

Complainant, who is male, alleges that he was required to 
purchase a $350.00 -bottle of alcohol in order to gain entry into 
respondent's nightclub, while women were not required to make 
this purchase to enter. 

The record suggests, however, that respondent required 
complainant to purchase a bottle for the non-discriminatory 
reasons of limited space and the goal of furthering the image of 


NEW YORK STATE DIVISION OF 
HUMAN RIGHTS on the Complaint of 


ROY DEN HOLLANDER, ESQ., 


AMNESIA J.V. LLC, 


Complainant, 


Respondent. 
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respondent's establishment. There is a lack of evidence that 
respondent's treatment of complainant was based on his sex. 

During the course of the investigation, a field visit to 
respondent's nightclub was made by a male Division investigator 
accompanied by a male. Both males and females were observed 
gaining admission to respondent's nightclub in approximately 
equal proportion. The investigator did not observe respondent's 
staff asking males or females to purchase bottles of alcohol to 
gain admission, despite the fact that there were long lines for 
admission t;o the club. Although respondent required the male 
investigator to pay a $30 cover charge, the investigator 
observed one of respondent's employees informing others, 
including females, that they would have to pay the $30 cover 
charge to gain admission. Once inside the nightclub, the 
investigator observed males and females in roughly equal 
proportion. Although there were several tables for individual 
bottle service throughout the nightclub, the investigator did 
not see any patrons, male or female, sitting at these tables. 

Based on observations made during the field visit, the vast 
majority of the patrons of the nightclub appeared to be under 
the age of 30 years. Respondent asserts that, when the' 
nightclub is crowded, respondent employs an admissions strategy 
to limit the number of individuals, male and female, who do not 
have the appearance respondent desires to maintain the image of 
the nightclub. A photo on complainant's website suggests that 
he is significantly older than respondent's patrons, and age 
discrimination is beyond the jurisdiction of the Division with 
regards to pubiic accommodation. 

Our investigation failed to uncover sufficient evidence to 
establish a causal nexus between respondent's treatment- of 
complainant and his sex. The record does not support a 
determination of probable cause in this case. 

The complaint is therefore ordered dismissed and the file 
is closed. 

PLEASE TAKE NOTICE that any party to this proceeding may 
appeal this Determination to the New York State Supreme Court in 
the County wherein the alleged unlawful discriminatory practice 
took place by filing directly with such.court a Notice of 
Petition and Petition within sixty (60) days after service of 
this Determination . A copy of this Notice and Petition must 
also be served on all parties including General Counsel, State 
Division of Human Rights’, One Fordham Plaza, 4th Floor, Bronx, 
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New York 10458. DO NOT FILE THE ORIGINAL NOTICE AND PETITION 
WITH THE STATE DIVISION OF HUMAN RIGHTS. 

Dated: SEP 1 6 2010 

New York, New York 


STATE DIVISION OF HUMAN RIGHTS 


By: 



Regional Director 
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Letter to N.Y.C. Human Rights Commissioner Gatling dated October 15, 2010 

[A57-A58] 


ROY DEN HOLLANDER 
Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917) 687-0652 
rdhhh@yahoo.com 


October 15, 2010 


Patricia L. Gatling, Commissioner 
New York City Commission on Human Rights 
40 Rector Street, 10th Floor 
New York, NY 10006 

Dear Ms. Gatling: 

One of you supervisors, Carlos Velez, refused to accept an age discrimination complaint 
concerning an incident that occurred on Saturday, January 9, 2010, at the nightclub Amnesia J.V. 
LLC, located in Manhattan. 

At around 11:00 pm, Amnesia required that a friend of mine and I, both male and middle 
aged, pay $350 for a bottle in order to enter the nightclub. Amnesia did not require other people 
who were in their twenties to buy a bottle for $350 in order to enter the club. 

I filed a complaint with the New York State Division of Human Rights, which found 
there was no sex discrimination but probably age discrimination. “A photo on complainant’s 
website suggests the he is significantly older than [Amnesia’s] patrons....” Determination and 
Order After Investigation, No. 10138862, N.Y.S. Human Rights Division, p. 2, Leon C, Dimaya, 
Regional Director (copy is attached). Since the N.Y.S. Human Rights Division does not have 
jurisdiction over age discrimination in a public accommodation, it dismissed the complaint. 

The New York City Commission on Human Rights, however, does have jurisdiction over 
public accommodations that discriminate based age. Although I was trying to file an age 
discrimination complaint with your Commission, supervisor Velez concluded based on the 
State’s Determination and Order After Investigation that the incident really involved sex 
discrimination, and not age discrimination as indicated by the State. Since I had already filed a 
complaint with the State about sex discrimination, I could not file another one with the City. 
Supervisor Velez simply changed my allegations so your Commission would not have to deal 
with the complaint. So the State says “age discrimination don’t bother us” and your Commission 
says “sex discrimination so the State has to deal with it.” 

Supervisor Velez also communicated through one of your employees that there was no 
discrimination at all because Amnesia was only charging older males $350 for admission and 
was therefore not barring us from entering. Years ago in Montgomery, Alabama, people with 
relatively darker skin color could enter a public bus, but they would have to sit in the back. By 
supervisor Velez’s reasoning, such conduct is not discriminatory because those with a different 
skin complexion were not barred from riding the buses. 
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Supervisor Velez, also through an employee, communicated that I should appeal the 
State’s Determination and Order After Investigation. That requires bringing an Article 78 action 
in the New York State Supreme Court, which will cost almost as much as paying $350 for a 
bottle to enter Amnesia. 

So what ever happen to President Harry Truman’s philosophy concerning passing the 

buck? 


Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 


2 
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Stern v. N.Y.C. Commn. On Human Rights, N.Y. Sup. Ct., Index No. 110668/05 

[A59-A62] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 46 

FRANK STERN, 1 ? 

' >>/ : 

"" Petitioner, 

- against - 

’ *.«■’ • ‘ ■ 

NEW YORK CITY COMMISSION 
ON iiUMAN RIGHTS' 


Index No. 110668/05 


DECISION AND 
JUDGMENT 




-if* 


Respondent.' 


Nicholas Figueroa, J.: I : - - ■ 


^ Petitioner, pursuant to New York City Administrative Code § 8-123(e), seeks to reverse : 
respondent’s July 1,2005 final determination affirming respondent’s March 30,2005 dismissaliof 

‘C* f . '' ; ■ t. • . : 

petitioner’s complaint. Respondent found that there: was no probable cause to credit petitioner’s 

M ~ : ■ •” ' ' 1 ! 

allegation of an unlawful discrimination practice, i 

-0' Petitioner’s complaint alleged that the New York City Department of Finance violated the 

... .yfcr •• •’ • • * ; j. | 

.&■ i j- 

City Hun^JHghts^Ln^.(New York Cityj Administrative Code Title 8, Chapter 1), by 
dismissing him as a Parking Violations Bureau Administrative Law Judge because he is 

H' | . 

homosexual. ,-1-v 

The Department of Finance, in opposing the administrative complaint, argued that it 

: ’ . i 

-refusal to allow (petitioner to continue acting as an Administrative Law Judge because he made I 

' 'iTS* ' j. .' 

. i • ! 

harassing sexual advances to two security guards working at the Parking Violations Bureau. 

V;* 

.... • : • 

» Cr* , 

Petitioner denied harassing the security guards and characterized their complains as “homoerotic” 


and u gay bait[ing].” He added that he was disparately treated because two heterosexual 

ijf?' : 

administrative Law Judges were not discharged, despite the sexual harassment claims against them. 
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In rebutting petitioner’s disparate treatment allegation, the Department of Finance 


submitted affidavits from the two Administrative Law Judges stating that there had been no sexual 

'W' .■ ' . . 

harassment claims against them. It also submitted the incident reports and affidavits in which the 

•;#. v • : 

complaining security guards described petitioner’s conduct, as well as the affidavit of the 

Department’s Equal Opportunity officer’s affidavit in which she recounted her interview with the 
guards and concluded that they were credible. 


3i In^ejecting petitioner’s contention that he was treated differently than other employees, 

•*. ': - ’ . ’ •• ■■ • . '• ' ; 
S:- .'-V- ' . 

respondent noted that its investigator telephoned the; woman whom petitioner alleged made the 

V ; | i. 

tv’ ; comm^int against one of the two Administrative Law Judges. She informed the investigator that 


(■: cummauu against ope oi me two /vi 

■ • %'■ >' v ■ ' 

she J^notmade a sexualharassmt 


V ;:-- auc not made a sexual harassment complaint. Respondent also noted the other Administrative 
: •••■nr- wiieSk • 

__ „ jge’s.affidavit stating that no complaint had been lodged against him. 


^'Respondent found that the Department of Finance removed petitioner because of his 

?: . ■ ’ '' ' " i ; 

misfionduct^not sexual orientation. Respondent found that petitioner did not suffer disparate 

■ 0: • ''V/' ■?." 

jjf■. j" ' \ '■ m ; 

^33 treatment, xu^, Administrative Law J .dges he referred to had not been the .subjects 

' ^ V ■■■'V- - t ■ ' - »'.■ ■ yt ■ 3'- v : ; 

=- '• 


^■^JRetitioner asks this court to reverse respondent’s determination and grant him an 
KV evidentiary administrative hearing. He asserts that he was denied his “constitutional right to be 


' hearc^il^cause respondent did not hold a hearing and that respondent’s finding of no probable X 
• i causelwas not supported by substantial evidence. 

;:> | ^Petitioner also claims that respondent’s staff attorney, Paul Plotsker, whom petitioner refers 

j to as£myattomey”, told him that his superiors had been “pressuring” him to “drop iny case”; 

; . i . ’ '' i5 ■' • •; 

' j? •! . however, Plotsker, according to petitioner, did not name those superiors. Petitioner alleges that he 

• ‘ i assumes the pressure came from respondent’s Commissioner. Petitioner does not provide any 
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support for this new allegation. 


f This proceeding is not a CPLR Article 78 proceeding, (see Matter ofMaloff v. City 
Commission on Human Rights, 45 AD2d 834). 'rhcrefore, in reviewing respondent’s 
determination, the court must follow the applicable provisions of the Administrative Code of the 

.'f/. ’ * / I , 

City of New York and the Rules of the City of New York. 

f: In determining whether probable cause exists, respondent’s ’‘...Law Enforcement Bureau 

shalliind probable cause exists ‘Jo credit the allegations of a complainant that an unlawful 

■ - ' • ' * •; 

distpjpjnatjon practice has been or is being committed by a respondent where a reasonable person, 
lookmg^at t]he evidence as a whole, could reach the conclusion that it is more likely than not that 

the unlawful discrimination practice was committed” (Rules of the City of New York Commission 

f " ■ ' _l . ... 

on Hyjpan Rights (47 RCNY] §l r 51) 

air ^ eW City Human Rights Law [Administrative Code ofjthe City of New' 

Yor|: § t 8-123(e)], “The findings of the commission as to the facts shall be conclusive if supported 
by> s^tantial e vidence, on the record considered as a whole.” 

•^Before determining whether respondent’s determination was based on substantial evidence, 

■ : r ■ ■ ■ r 

the c<a|jt must decide petitioner’s claim that respondent deprived him of due process by 
adjudicating his claim on submissions, without a hearing. This argument is incorrect. 

^ r ^®Resppndent met its obligation to give petitioner a full opportunity to present his claim. 

■ ' : ; ?*: ■»? V• : . • • ife -^.f - -■ 

Petilmperwas able to present evidence in his behalf, particularly evidence that he was subjected; to 

% >'■' >•' ;• 

disparate treatment because of his sexual orientation. Respondent, in determining this question, 

: 

examined the proof both sides submitted, including affidavits by the allegedly favorably treated 
individuals, and the person petitioner named as a complainant against one of them. Respondent 
acted'Avithin its discretion in “the method...employedin investigating [petitioner’s] claim” (see 


■ m- ■ 
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Matter o f McFarland v. New York State Di tion of Human Rights, 241 AD2d 108, 112). The 
court may not substitute its judgment lor the agency’s "as to its investigative methods" (id. at 112, 

113). Moreover, respondent was under no legal obligatioirto conduct a hearing (see Matter of 
Chirof’ix w Mobil Oil Corporation. 128 AD2d 400, 403). 

Respondent, based on its legally sufficient investigation, correctly found no probable cause 
to credit petitioner's claim. The evidence as a whole (47 RCNY §1-51 , supra), reveals that there 
was no factual basis for petitioner’s claim of improper treatment. Rather, the record demonstrates 
that petitioner sexually harassed two persons. Petitioner’s unsupported claim that two heterosexual 
Administrative Law Judges were not removed despite sexual harassment charges against them was 
rebutted by proof that they w ere never charged with sexual harassment. 

Petitioner’s claim, which he raises for the first time on this proceeding, that respondent’s 
staff attorney was pressured into deciding against hint, is frivolous. Petitioner implicitly accuses 
the attorney of acting improperly by basing his determination on other than a lawful review of the 
record. Petitioner, who is an attorney, presumably is aware that such an unsupported attack on the 
integrity of an adjudicatory officer is improper (DR 8-102 (22 NYCRR §1200.43]. 

Accordingly, it is 

ADJUDGED that the petition is denied and the proceeding dismissed. 

This constitutes the decision and judgment of the court 
Dated: December 2. 2005 
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Jezebel Article, NYC Attorney Out To Reclaim His Ex Wife From Feminism's 

Clutches, Get Laid Easier [A63-A64] 


NYC Attorney Out To 


aim B 

'l 


'lx Wife From Feminism's Cl a hes. Of" Laid Easier Page 2 of 4 
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ROY DEN HOLLANDER 

NYC Attorney Out To 
Reclaim His Ex Wife 
From Feminism’s 
Clutches, Get Laid 
Easier 


BYMtGANCARPlNMR 

Share 

We 


AUG 18, 2008 5 00 PM 
27,8 i ,;i 


GET OUR TOP STORIES 
FOLLOW JEZEBEL 


Ufce 13S973 Wees. Sqn Up to see what your 
fnends Ike. 

s 

About eight years ago, Roy Den Hollander was rzr--- 

... ... , ... . __ . *] NYC Attorney Out To Reclaim His Ex Wife 

living the high life. He d just returned to New York From Feminism's Clutches. Get Laid Easier 

from a decade working in Russia with a pretty, 

young, docile Russian bride in tow and was set to 

live the high life. Then he found out what all his 

friends and acquaintances in Russia knew but 

hado't told him (and I know, because I called some 

of them and asked): that she’d married him for her 

green card and his money and set on about 

divorcing him. He admits that he's still bitter 

[quelle surprise], which is why he spends all his 

time these days filing ’’antifeminist’’ lawsuits, to tiy 

to rid the world of feminism so that in twenty years 

he can marry a wife untainted by some foolish idea __ - 

that she is his intellectual equal or better and so that, in the mean time, he can get laid more 

cheaply. Yeah, he’s the same guy that filed lawsuits against bars and clubs that have "Ladies 

Nights." Oh, brothcr.At least Hollander admitted to the New Yorker that he’s got better luck 

with women when he can talk to them rather then when they get a look at his mug — though he 

refused to cop to his age, his r6sum6 suggests he turned 50 since his divorce. He says, post- 

divorce, "I tend to be attracted to black and Latin chicks, and Asian chicks," so all you ladies of 

color out there, he likes to hang out at the Copa and salsa dance, which I’m sure he’s, like, totally 

good at. But to today’s tall talc of woe from the man that feminists forgot — or tried to, anyway. 

He looks like that creepy guy that used to go to the 19+ clubs in college and stare at all the girls 

who wouldn’t fuck him. But, obviously, that's not his fault for being a creepy bastard trying too 

recapture his lost youth by boning drunk chicks half his age, it's Feminism's fault for convincing 

drunk chicks half his age that they could do better. Way better. And where docs feminism 

inculcate women to eschew boning creepy old dudes that will divorce you in 10 years for the 

younger model because there will always be a younger model? Why, Columbia University, where 

Roy Den did his M.B.A. If you can't get laid at Columbia as a 40year old asshole-y MBA student, 

really, it’s the fault of the goddamned Women's Studies Department. So he’s suing them for 

"using government aid to preach a 'religionist belief system called feminism.’" Feminism, as we 

all know, teaches us to hate Men, "spreading prejudice and fostering animosity and distrust 

toward men with the result of the wholesale violation of men's rights due to ignorance, 

falsehoods and malice." Also, it "demonizes men and exalts women in order to justify 

discrimination against men based on collective guilt." Thus, since Feminism is a religion 

dedicated to violating the God-given rights of men. Columbia’s program violates the Constitution 

of the United States and must die a litigious death. Look, I took a women's study class in college, 

with a woman who considered herself a prominent first-wave feminist. If there was any class 

that taught me to dislike and take with a grain of salt any first-waver w ho said she was out there 

to help me, it was that class with that arrogant, undermining, fake-nice woman who gave me the 

lowest grade in the class (despite the highest marks throughout) for daring to disagree with her 

policy prescriptions and political philosophy during class discussion. I got my feminism from my 

dad, jerk-face, who taught me that I am any man's equal and many men’s better and that I don't 

have to and never should kowtow to a man for anything, including sex, money, love or support. 

So, look, I would almost feel bad for you that your ex-wife conned you into marrying her so she 


httiW/ifwehel rom/5038521/nvc-attomev-out-to-rcc!aim-his-ex-wife-from-feminisms-clutch... 


5/1/2012 
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1 get her green card, but you're such a jerk I kind of don't But your friends in Russia said 
that if you’re so damned desperate to get back to a society in which women are considered 2nd- 
class citizens and the "rights'* of men are respected by the courts over the rights of women 
(especially in cases of date rape, which you so lovingly advocate in your New Yorker profile as 
the way things ought to be), you can always go back to Russia. I'm sure we'd even take up a 
collection to help buy you a plane ticket. Roy Den Hollander’s R6sum6 [RoydenhoIlander.com] 
Lawyer Files Antifeminist Suit Against Columbia [NYTimes] Hey La-a-a-dies [New Yorker] 
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LioogleTV (22 


Sony® Interr 


ing reviews 11 to 13 out of 13 reviews for Amnesia Nightclub New York 


sn.. ; says: (04.30.2010) 

choose scene 

This is the worst false advertisement I have ever seen. DJ Clue never 
came and they should called it Latin thursdays at amnesia. WTF 

If you are non Latin looking they wil not let you in. 


TODAY’S 

■* ■ ' t 



'!. says: (04.25.2010) 

Beware of RSVP’s !! 

I made & confirmed reservations for my bday this past wknd & they 
basically had no clue about what was going on. first they said u couldn’t 
get in unless u were on a list which i was except to them it wasn't valid 
even w showing them my confirmation which i got off their website, they 
were comDlete oricks about the whole thina & of course onlv wav to aet 

v r... » ». *m»\. iTT.iau.Mfvu' t\ ,i v.rru rnv.Mr*rt»: i»«t-*t*rf>.-Mr , v». •w^tn 
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,esia Nightclub Nightclub in York, NY - Reviews 0 


in was if we bought bottles, go figure !! 

in the end my party of 12 made it in but after the hassle they gave me & 
my friends at the door quite frankly i wouldn't bother to go back, there are 
plenty of places to party in nyc u don't need to go somewhere & be 
treated like a jerk for no reason. 


y.:l says: (04.25.2010) 

DO NOT GO TO THIS CLUB!!!! 

I rsvp to attend this club & when me & my friend get there the bouncer 
asked if i was on the guestlist i said ''yes” & the name of it... this prick say 
“NO I CANT LET YOU IN" not your not on the guestlist or you have to 
pay to come in... I was completely offended & outraged because the only 
reason i think he didnt let us in was because of our skin color racist 
bastard! Because i'm not white & have blonde hair & 120lbs therfore i 
would NOT recommend this anyone & I hope the police shut the club 
down! 


i 

1 

1 
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Maria W. NY Blog [A68] 

inhattan, NY ( 


upset with them. We ended up breezing through right after she came out, because I'm pretty sure 
they didn't want to upset her (Holly's currently one of the models on Project Runway this season, 
so her "it" factor is pretty high right now). 

Holly’s party made up a majority of the people there - so it was basically models. The rest of the 
crowd was pretty weird, but I don't know how it is on a normal night. 

The venue is a really cool space. Very open and clubby, lots of mood lighting, and there are silks 
hanging from the ceiling, where acrobats perform a couple of times later in the night. There are 
three tiers - the open main floor with some lounge couches and a couple of small tables in the 
middle, and a long bar area on the left; the second tier has more tables and a semi-circular dance 
floor; the top tier is VIP and has exclusive tables. This place has potential to become a real 
hotspot, especially since it's in the meatpacking district, steps from cielo and kiss & fly. However, if 
the rest of the crowd was what I saw, I wouldn't return. 


Was this review ...? Useful (3) Funny (2) Cool (1) 



12/11/2009 

Put your party pants on and get ready! Last night was the opening for the Thursday party at 
Manhattan’s newest big danceclub, Amnesia. 

No relation to Amnesia Ibiza, this venue resides in the space formally held by Sol. A tri-level club, 
there is a bar on the main floor and another on the third floor, (wo)manned by beautiful staff. 
Upstairs is the roped off VIP section, with comfy stuffed chairs and couches with a few tables 
interspersed. It's a crows nest view that takes up one side of the club and makes for a good people 
watching perch if you don't find the company you're with interesting enough. 


Most people were standing rather than sitting in the VIP section, mixing together and making new 
friends, well lubricated by the flowing cocktails. The main floor was busy, more seating found there 
with benches that face each other and short knee high tables in between. Different groups were 
dancing and lining up at the downstairs bar, people in their 20's, 30's, 40's. Interesting and eclectic 
crowd, let's see if it stays that way without the bs model and bottle service parties that used to be 
the tired old Sol formula. 



Clint H 


DJ Vice on the decks, spinning in a booth above, looking down onto second level center stage 
opposite the upstairs VIP area. The crowd was filling up the dance areas with their drinks in hand 
compliments of Belvedere Vodka. The music was pounding and there were a lot of happy friendly 
people celebrating the season and the new space 

This looks to be the beginnings of a hot Thursday night party. In these days when more places are 
closing than opening, it's very good to have a new venue to club in the city. 

Was this review ,..? Useful (5) Funny Cool (2) 

2/10/2010 

(Written on 1/27/10, then posted in the wrong section!) 

So I went here last Thursday and it was a great night out... 

from the outset, I thought i was at Quo tho! It's weird because at the entrance of it, you 


: •> '.nvw vein enm/hiy/amnesia-nvr-manhaftan 
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Kelly R. Paris France Blog [A69-A70] 


Amnesia NYC 


- Midtown West f 


inhattan, NY 


Page 5 of 8 


actually think you are going inside the Quo/Retox/Mist club space. Even when you enter, you feel 
like you're inside Quo, but Quo it is not. 

Thursday night they had great DJs out playing, so the music was on point. The space is really nice. 
You walk in and there's tables rite from the start, but don’t fret dancers, there's PLENTY of dance 
space to go around. There are 2 bars but Thursday night it only really needed 1, it wasnt very 
pakked, which was nice. 

There’s an upstairs section, VIP i would guess, with extra tables (that are quite comfortable). The 
decor is like a low lite blue, with these really cool lights up at the ceiling that lite up every so often 
in different colors of a rainbow. It has a warehouse feel to it, and it’s big, but not Mansion sized. 

Not to mention, there’s dancers, but not your usual gogo dancers (like at Quo)., the dancers here 
dance on silks!!! Swinging bakk and forth 30 feet above the ground,..pretty impressive i must say. . 

I was at a table up in the bakk, so I'm not very sure as to how much everything costs, but my 
guess would be basic club price...so i would say medium to pricey ...A problem I had with the club 
however, is the location...it is WAYYYYYY west, almost in the water by the time you reach the 
venue, but if you don't mind to walk, it’s a great place to party!!! See you there! 


Was this review .? Useful (3) Funny (1) Cool 



Maria T 
New York, NY 


VjfJ 2/10/2010 

I feel like this is one of the clubs that is really easy to get in to... 

Maybe I'm being bias, but I have only been here once- their grand opening. Interior design was 
okay- its huuge! Exposed brick wall, and the girls swinging from fabric is a nice touch. 


The crowd- again, anyone can get in kind of club, so enough said. 


Music was slow when it first started, but it slowly picked up 


Overall I would say go to just say you've tried it out, but not something I would make a regular 
spot. 


Was this review ...? Useful (3) Funny Cool 



Kelly R 

Paris 

France 





i ■* ft £) f r > 1/17/2010 \ photo 

I went there on Saturday, January 9th at 10:45. We were on a promoter's list, but they would not 
let us skip the line. The line was NOT MOVING. Finally, the promoter got there right before 11, and 
then they let him bring in like 20 people at once, including us. It wasn’t even crowded inside! They 
were just making people stand outside to make it look like a cool club. I don’t appreciate bullshit 
like that. About an hour later, the club was as full as it would get for the night, but it was a 
comfortable amount of people. I did get jostled every few minutes, but it’s not a total nightmare like 
; an get at other clubs 

The DJ was GREAT. Loved it. Danced all night long. The bathroom sinks are really cool. 

I had bottle service at the promoter's table, so I can't speak for the skill of the bartenders Also. I 
don't know how much anything cost. Oh, but the guys who were with us had to pay $20 cover. 


v ' www vein rnm/hi7./amne<;ia-nvc-manhattan 
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Amnesia NYC - Midtown West { mhattan, NY 
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o 

i 

Joe R 

New York, NY 



0 


LW 

New York, NY 


When we came in, I was like, "What? Why are there sheets hanging from the ceiling? What ugly 
and awkward decorations." BUT they were for these ladies wearing vintagey-looking lingerie who 
climbed up and did Cirque de Soleil type stuff! Swinging around and spinning and twisting, all 
above the main floor of the club, with people dancing below them. It was pretty cool. They did it 
once around maybe 11:30 and then again maybe at around 1am. Definitely unique! Way better 
than just having girls in skanky outfits dancing on platforms. 

Was this review ...? Useful (6) Funny (3) Cool 

{ ■» 7/13/2010 . 

What a terrible place, extremely expensive for what it is, the crow is sketchy, the bouncers are 
despicable, there was only one good/friendly bartender. .. 

I will never go there again. Don't waste your time/money, there are so many other places to go 
instead of this, don't bother. 

Was this review . .? Useful Funny Cool 

• 1 7/8/2010 

If you're looking for your typical situation in the nightlife at certain clubs where you'll encounter a 
great deal such as the pull of (NO COVER CHARGE ALL NIGHT or UNTIL 12 if you RSVP) then 
are asked to pay $20- $40 since "there is no list" after being forced to wait outside of the door for 2 
hours.. .Amnesia is that place! 

If it wasn't for running into someone who had a connection, we would have continued walking 
away trying to "forget" that night. 

Once inside, we actually had fun. The place looks nice and all and the dj that night was good, but 
with the “bait and switch" methods that a lot of these clubs use, it reminded me of why I stopped 
going to clubs in the first place. 

It's unfortunate what people feel they need to do to other people to feel they have power and to 
take people’s money unfairly. DUH, it's called, get everybody in so they can buy drinks! That still 
means more revenue. Don’t piss off the consumer. The consumer is the only reason why you'd 
exist. Ugh. 

Despite this huge TYPICAL flaw in the nightlife scene, I had a much needed fun night out with the 
ladies. 


Was this review ...? Useful Funny (1) Cool 



12/12K009 1 photo 

This club caters to everyone.. .singles, couple, groups .all types of music. The club is huge you 
won’t be shoulder to shoulder like othe places.. You never know what performers they have... 
World renowned Dj 

Check it out you won't be disappointed.... 


Was this review ...? Useful Funny Cool 


5/22/2010 
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N.Y. State Division of Human Rights Information for Complainants [A71-A73] 



NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

20 EXCHANGE PLACE, 2ND FLOOR 
NEW YORK, NEW YORK 10005 

(212) 480-2522 
Fax: (212) 480-0143 
www.dhr.state.ny.us 


GALEN D. KIRKLAND 

' . v _ ‘ COMMISSIONER 

INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF 
NEW YORK STATE DIVISION OF HUMAN RIGHTS 

The New York State Division of Human Rights is a State agency mandated to receive, 
investigate and resolve complaints of discrimination under N.Y. Executive Law, Article 15 (“Human 
Rights Law”). The Division’s role is to fairly and thoroughly investigate the allegations in light of all 
evidence gathered. 


DAVID A. PATERSON 

GOVERNOR 


YOUR RIGHTS AND RESPONSIBILITIES AS A COMPLAINANT 

■ You have a right to obtain a private attorney at any time, but you are not required to do so. 

. ■ If you experience any further conduct by the Respondent that you believe is discriminatory, or 
is in retaliation for filing your complaint, you should immediately report it to the Division of 
Human Rights. 

I 

■ You must notify the Division of any change in your address or telephone number. If the 
Division cannot contact you, we may not be able to proceed with your case. Inability to locate 
you will result in the eventual administrative dismissal of your case. 

■ Your complaint may voluntarily be withdrawn in writing by you at any time. The withdrawal 
form must be signed by you or your attorney (original or fax will be accepted). A withdrawal 
form may be obtained from the Division. 

■ Conciliation or settlement is possible at all points in the proceeding, and the Division may 
provide assistance with conciliation or settlement at the request of any party. 

■ You, or your attorney, may review the Division's file in this matter, and may copy by hand any 
material in the file, or obtain photocopies at a nominal charge. The Respondent in this matter 
has the same right to review the file. 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

The Division represents neither the Complainant nor the Respondent. The Division pursues the 

State’s interest in the proper resolution of the matter in accordance with the Human Rights Law. 

Upon receipt of a complaint, the regional office will: 

■ Notify the Respondents). (A Respondent is a person or entity about whose action the 
Complainant complains.) 

■ Resolve issues of questionable jurisdiction. 
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INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF THE NYS DIVISION OF HUMAN RIGHTS 

Page 2 

■ Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the U.S. Department of Housing and Urban Development (HUD), where applicable. 
Such federal filing creates a complaint separate and apart from the complaint filed with the 
Division, and protects your rights under federal law, although in most cases only one 
investigation is conducted pursuant to work-sharing agreements with these federal agencies. 

■ Investigate the complaint through appropriate methods (written inquiry, field investigation, 
witness interviews, requests for documents, investigatory conference, etc.), in the discretion of 
the Regional Director. The investigation of the complaint is to be objective. 

■ Allow the parties to settle the matter by reaching agreement on terms acceptable to the 
Complainant, Respondent and the Division. The Division will allow settlement from the time 
of filing until the matter reaches a final resolution. 

■ Determine whether or not there is probable cause to believe that an act of discrimination has 

. occurred, if the matter cannot be settled prior to that Determination. The Division will notify 
the Complainant and Respondent in writing of the Determination. 

WHAT IS THE DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

It is the Division’s policy to investigate all cases promptly and expeditiously. Therefore, you 
are expected to cooperate with the investigation fully and promptly. No deadlines will be extended at 
any time during the investigation, unless good cause is shown in a written application submitted at least 
five (5) calendar days prior to the original deadline. 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 
dismissal of the case, the Complainant may appeal to the State Supreme Court within 60 days. 

If the Determination is one of probable cause, there is no appeal to court. The case then 
proceeds to public hearing before an Administrative Law Judge. Under Rule 465.20 (9 N.Y.C.R.R. 

§ 465.20), the Respondent may ask the Commissioner of Human Rights within 60 days of the finding 
of probable cause to review the finding of probable cause. 

WHAT IS A PUBLIC HEARING? 

A public hearing, pursuant to the Human Rights Law, is a trial-like proceeding at which 
relevant evidence is placed in the hearing record. It is a hearing de novo, which means that the 
Commissioner’s final decision on the case is based solely on the content of the hearing record. The 
public hearing is presided over by an Administrative Law Judge, and a verbatim transcript is made of 
the proceedings. 

The hearing may last one or more days, not always consecutive. Parties are notified of all 
hearing sessions in advance, and the case maybe adjourned to a later date only for good cause. 

The Complainant can retain private counsel for the hearing, but is not required to do so. If 
Complainant is not represented by private counsel, the Division’s counsel prosecutes the case in 
support of the complaint. Respondent can retain private counsel for the hearing, and, if Respondent is 
a corporation, is required to be represented by legal counsel. Attorneys for the parties or for the 
Division may issue subpoenas for documents and to compel the presence of witnesses. 
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INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF THE NYS DIVISION OF HUMAN RIGHTS 

Page 3 

At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 
Law Judge and is sent to the parties for comment. 

A final Order is issued by the Commissioner. The Commissioner either dismisses the 
complaint or finds discrimination. If discrimination is found. Respondent will be ordered to cease and 
desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 
accommodation of disability. The Division may award money damages to Complainant, including 
back pay and compensatory damages for mental pain and suffering, and in the case of housing 
discrimination, punitive damages, attorney’s fees and civil fines and penalties. A Commissioner’s 
Order may be appealed by either party to the State Supreme Court within 60 days. Orders after hearing 
are transferred by the lower court to the Appellate Division for review. 

WHAT IS A COMPLIANCE INVESTIGATION? 

The compliance investigation unit verifies whether the Respondent has complied with the 
provisions of the Commissioner’s Order. If the Respondent has not complied, enforcement 
proceedings in court may be brought by the Division. 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 
individuals filing complaints and from those against whom a complaint has been filed. The 
information is necessary to conduct a proper investigation; failure to provide such information could 
impair the Division’s ability to properly investigate the matter. This information is maintained in a 
computerized Case Management System maintained by the Division’s Director of Information 
Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. 

GENERAL INFORMATION 

For a more detailed explanation of the process, see the Division’s Rules of Practice 
(9 N.Y.C.R.R. § 465) available on our website www.dhr.state.ny.us. If you have any additional 
questions about the process, the investigator assigned to the case will be available to answer most 
questions. 




A 74 


Certification of Record on Appeal, CPLR 2105 [A74] 


Certification of Record on Appeal to the Appellate Division First Department 

I, Roy Den Hollander, the petitioner-appellant and attorney in this action, 
certify, pursuant to CPLR § 2105, that the foregoing printed papers on appeal have 
been personally compared by me with the originals on file in the office of the Clerk 
of the County of New York and found to be true copies of those originals of the 
record on appeal, consisting of the notice of appeal, relevant portions of the 
pleadings and their relevant exhibits, and the reviewable orders in the case now on 
file in the office of the Clerk of the County of New York. 


Dated: December 24, 2013 

New York, N.Y. 


By: Roy Den Hollander, Esq. 

Petitioner-appellant 

545 East 14 St., 10D 

New York, NY 10009 

(917) 687-0652 

Roy 17 den@gmail.com 
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Certification Pursuant to CPLR 2105 (for Appendix to Court of Appeals) [A75] 


Certification of Record on Appeal to the Court of Appeals 


I, Roy Den Hollander, attorney and petitioner-appellant in this action, 
do hereby certify, pursuant to CPLR 2105, that the foregoing printed papers 
on appeal have been personally compared by me with the originals on file in 
the office of the clerk of the County of New York and found to be true and 
complete copies of those originals, and the whole thereof, of the record on 
appeal, consisting of the notice of appeal, relevant exhibits and reviewable 
orders of the Appellate Division, First Department and the New York 
County Supreme Court appealed from, and the papers and other exhibits 
upon which the orders were founded now on file in the office of the clerk of 
the County of New York. 

Dated: October 20, 2014 
New York, N.Y. 


Roy Den Hollander, Esq. 

Petitioner-Appellant 

545 East 14 St., 10D 

New York, N.Y. 10009 

(917)687-0652 

roy 17den@gmail.com 


State of New York 

Court of Appeals 

Decided and Entered on the 
twenty-fourth day of November, 2014 

Present, HON. JONATHAN LIPPMAN, Chief Judge, presiding. 


Mo. No. 2014-997 

In the Matter of Roy Den 

Hollander, 

Appellant, 
v. 

The City of New York Commission 
on Human Rights, 

Respondent. 


Respondent having moved to dismiss an appeal to the Court of 
Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion, treated as a motion for reargument 
of appellant's motion for leave to appeal, is granted and, upon 
reargument, the motion for leave to appeal is denied. 




COURT OF APPEALS, 

THE STATE OF NEW YORK 

-X 

In the Matter of 

ROY DEN HOLLANDER 

Petitioner-Appellant, NOTICE OF MOTION 

FOR REARGUMENT 

-against- 

THE CITY OF NEW YORK COMMISSION APL-2014-00240 

ON HUMAN RIGHTS, New York County Sup. Ct. 

Index No. 100299/13 

Respondent-Respondent. 
-X 

PLEASE TAKE NOTICE that, upon the attached Memorandum of 

Petitioner-Appellant and the Order of the Court of Appeals made on November 24, 

2014, reversing its decision granting Petitioner-Appellant permission to appeal to 

this Court to denying permission to appeal an order of the Appellate Division, the 

undersigned Petitioner-Appellant will move this Court on December 15, 2014, for 

an order reversing that denial upon the points specified in the attached 

Memorandum that were overlooked or misapprehended, and for such other and 

further relief as may be just and proper. 

Dated: New York, N.Y. /S/ 

November 29, 2014 _ 

By: Roy Den Hollander, Esq. 
Petitioner-Appellant 
545 East 14 St., 10D New 
York, N.Y. 10009 
(917) 687-0652 





rdenhollander97@gsb.Columbia 
.edu 


TO: Ingrid R. Gustafson, Esq. 

Assistant Corporation Counsel 
Attorney for Respondent-Respondent 
City of New York Commission 
on Human Rights 
100 Church Street 
New York, N.Y. 10007 
(212) 356-0853 
igustafs@law.nyc.gov 



COURT OF APPEALS, 

THE STATE OF NEW YORK 

-X 

In the Matter of 

ROY DEN HOLLANDER New York County Sup. Ct. 

Index No. 100299/13 

Petitioner- Appellant, APL-2014-00240 


-against- 

THE CITY OF NEW YORK COMMISSION 
ON HUMAN RIGHTS, 


Respondent-Respondent. 
--X 


Appellant’s Memorandum in Support of Reargument of the Court of Appeals 
decision to grant Respondent’s Reargument Motion to reverse the Courts 

grant of leave to appeal. 
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Statement of Facts 


The Court of Appeals originally granted Petitioner-Appellant’s motion for 
leave to appeal on September 16, 2014, of an Appellate Division First Department 
Decision and Order, dated June 3, 2014. (Petitioner-Appellant Appendix at A2 and 
A3). The First Department’s Order held that the doctrine of election of remedies 
barred Petitioner-Appellant from filing an age-discrimination claim with the City 
of New York Commission on Human Rights (“City HR”) and cited two cases for 
support. (Petitioner-Appellant Appendix at A3 and A4). Those cases applied the 
State’s election of remedies doctrine under N.Y. Exec. Law § 297(9). 1 

Respondent City HR submitted papers opposing leave to appeal in which it 
first argued the same argument it presented in its motion for re-argument: that the 
City HR and lower courts’ decisions rested on two independent grounds, not just 
the election of remedies ground and Petitioner-Appellant requested appeal on only 
the election of remedies ground. (City HR Affirmation in Opposition to Motion 
for Leave to Appeal at ^ 3-4; City HR Affirmation in Support of Motion to 
Dismiss Appeal at ^ 3-8 (Re-argument Motion)). 

The ground not originally appealed on was, according to the Appellate 

Division, “[City HR’s] alternative determination of ‘no probable cause’ has a 

1 One case, Benjamin v. N.Y. City Dept, of Health, 57 A.D.3d 403 (1 st Dept. 2008) also cited 
N.Y.C. Admin. Code § 8-502(a) that provides a choice between a private right of court action or 
filing a complaint with City HR under the City Human Rights Law. There was no attempt at 
court action in this case other than the Article 78 review; therefore, § 8-502(a) did not apply 
here. 
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rational basis and is not arbitrary and capricious . . . [because] [petitioner 
[Appellant] was afforded a ‘full and fair opportunity to present [his] case’ . . . and 
received procedural due process . . . (Appellate Division, First Department 
Decision and Order, dated June 3, 2014, Petitioner-Appellant Appendix at A4). 

On November 24, 2014, the Court of Appeals granted City HR’s re¬ 
argument motion thereby changing its mind and denying Petitioner-Appellant 
leave to appeal. (Exhibit A). In effect, City HR was granted a “second bite at the 
apple” by this Court with the result of approving and writing into law that in 
certain situations invidiously discriminatory acts by public accommodations are 
legal throughout the State of New York—not unlike what the U.S. Supreme Court 
did in Plessy v. Ferguson, 163 U.S. 537 (1896) for the entire country concerning 
the public accommodations of railroads. 

City HR’s re-argument motion was submitted on September 22, 2014, and 
supported by an affirmation of the City’s Assistant Corporation Counsel, Ingrid R. 
Gustafson. This Court granted City HR’s motion to re-argue, stating: 

[Motion to dismiss appeal] treated as a motion for reargument of 
appellant’s motion for leave to appeal, is granted and, upon 
reargument, motion for leave to appeal is denied. 

(Exhibit A). 

This Court’s decision on November 24 th was passed the deadline of 
November 18 th set by this Court for Petitioner-Appellant to submit his brief and 
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appendix. Appellant invested the time to draft and the expense to print his brief 
and appendix in order to meet the November 18 th deadline with printing costs of 
$1,123. (Exhibit B). Apparently in this day and age, that is not important, 
especially when a lawyer acting as a “private attorney general” fights for civil 
rights in what are effectively pro bono cases on important public issues. 

Argument 

By granting City HR’s motion to re-argue—something rarely done by the 

Court of Appeals 2 —this Court has gone out of its way to not only approve but to 

institutionalize invidious discrimination by public accommodations in certain 

situations and to override the intent of the N.Y. City Council in enacting the City’s 

Human Rights Law by allowing to stand the lower courts’ construing part of that 

law, N.Y.C. Admin. Code § 8-109(f)(iii), to permit such invidious discrimination. 

In 2005, the City Council passed and the Mayor signed into law the 

[Local Civil Rights Restoration Act] to expressly instruct[] decision 
makers assessing claims asserted under the City’s human rights law to 
construe the human rights law independent of similarly worded 
provisions of state and federal law. A number of recent judicial 
decisions underscore the need to clarify the breadth of protections 
afforded by New York City’s human rights law. Lor instance, in 
McGrath v. Toys “R” Us, Inc., 3 N.Y.3d 421 (2004), the Court of 
Appeals reasoned that broad statements regarding the intended liberal 
construction of the City’s human rights law are insufficient to justify 
interpretation of the law to afford broader rights than are protected 


2 For the period from 2009 through 2013, the Court granted only six out of 244 motions for re¬ 
argument of decisions on motions. See Annual Report of the Clerk of the Court, Court of 
Appeals of the State of New York, Appendix 7. 
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under comparably worded state or federal laws. For this reason, [the 
Act] explicitly states that the human rights law must be construed 
independently from both federal and New York State civil and human 
rights laws, including laws with comparably worded provisions. The 
bill further clarifies that interpretations of comparable federal and 
state laws may not be used to limit or restrict the provisions of this 
title from being construed more liberally than those laws to 
accomplish the purposes of the human rights law and provisions of the 
human rights law may not be construed less liberally than 
interpretations of comparably worded federal and state laws. 

(Exhibit C: The Council Report of the Gov. Affrs. Div. of the Committee on 

General Welfare at 4-5 (2005); see also N.Y.C. Admin. Code § 8-102, Note, 

Provisions ofL.L. 85/2005, Section 1; N.Y.C. Admin. Code § 8-130). For an 

analysis of the City Council’s intent please see Petitioner-Appellant’s Brief at 5- 

11 . 


The Court of Appeals refusal to hear this case means that into the near and 
distant future N.Y.C. Admin. Code § 8-109(f)(iii) will be interpreted to prevent the 
filing of discrimination complaints with City HR when the N.Y. State Division of 
Human Rights (“State DHR”) previously dismissed a discrimination complaint 
because it did not have jurisdiction over a different discriminatory practice arising 
from the same fact situation but not alleged with State DHR, and City HR does 
have jurisdiction. 

This will occur whenever a party complains to State DHR about one type of 
discrimination by a public accommodation over which the State has jurisdiction— 
race, creed, color, national origin, sex, disability, marital status, sexual orientation, 
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or military status, N.Y. Exec. Law §296(2)(a)—but the State dismisses the 
complaint because it finds the discrimination was based on a type of discrimination 
over which it does not have jurisdiction—age, partnership status, alienage, or 
citizenship. City HR does have jurisdiction over age, partnership status, alienage, 
or citizenship under N.Y.C. Admin. Code § 8-107(4)(a), but because of the lower 
courts and City HR’s interpretation of N.Y.C. Admin. Code § 8-109(f)(iii), the 
person discriminated against cannot bring a complaint with City HR. 

Further, that person cannot start a new action in court because N.Y. Exec. 
Law § 297(9) and N.Y.C. Admin. Code § 8-502(a) prevent it, and any appeal of 
the State DHR’s dismissal of the non-jurisdictional cause of action would fail 
because it did not have jurisdiction to begin with. Such occurred to Petitioner- 
Appellant concerning age discrimination. 

More important, however, is that this trap where State DHR finds no 
evidence of one type of discrimination but evidence of another over which it has 
no jurisdiction and dismisses a complaint thereby leaving a party without any legal 
remedy will spring again and again—repeatedly, against others. “[A] wrong move 
or a mistake in the method of seeking relief from the courts [or administrative 
agencies] ought not to furnish protection for a wrongful act,” especially the 
violation of civil rights. Clark v. Kirby, 243 N.Y. 295, 303 (1926). 
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Further, this Court may choose to exercise its discretion to hear an 
apparently moot case, which City HR argued, when there exist “(1) a likelihood of 
repetition, either between the parties or among other members of the public; (2) a 
phenomenon typically evading review; and (3) a showing of significant or 
important questions not previously passed.” Hearst Corp. v. dyne, 50 N.Y.2d 
707,714-715 (1980). 

The trap created by the lower courts rulings fits these requirements. How 
many judges, not to mention lay persons, are even aware of this Catch-22—few to 
none. How many lay persons trapped by the lower courts’ rulings will try to take a 
similar case up the ladder to the Court of Appeals—probably none. And has this 
legal trap ever been challenged before—not that Petitioner-Appellant, an attorney 
with 30 years of practice, or City HR could find. 

The granting of City HR’s re-argument motion, unfortunately, means the 
bigots win and New York makes a mockery of decades of struggle for the 
protection of civil rights. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic 
notions’ or by stigmatizing members of the disfavored group as 
‘innately inferior’ and therefore as less worthy participants in the 
political community . . . can cause serious noneconomic injuries to 
those persons who are personally denied equal treatment....” Heckler 
v. Mathews, 465 U.S. 728, 739-740 (1984)( Brennan, J.) 

By allowing City HR to re-argue an issue that it previously raised and lost— 
that the lower courts dismissed on “two independent grounds”—the Court of 
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Appeals has gone the extra mile to make sure the City’s Human Rights Law is 
diluted in the above situations so as to afford victory to invidious discrimination. 
Such an act seems especially egregious since the “purpose of a motion to reargue is 
not to afford the unsuccessful party successive opportunities to reargue issues 
previously decided,” New York Practice Series, § 5:5, Mark Davies (2014), and 
“care [must] be taken to avoid rearguing arguments previously made . . . New 
York Appellate Practice, § 10.02, Matthew Bender & Company, Inc. (2014), both 
of which are exactly what City HR has done and succeeded at. 

This Court, however, does have the power to resolve such an injustice by 
applying the Hearst Corp. exception for mootness or permitting Petitioner- 
Appellant to add a second question for appeal. Arguments asserted for the first 
time before this Court are permitted if there are extraordinary or compelling 
reasons, 22 NYCRR § 500.24(d), and that the argument was previously advanced 
either in this court or in the courts below, Simpson v. Loehmann, 21 N.Y.2d 990 
(1968). 

According to the N.Y. City Council: 

[Discrimination should not play a role in decisions made by . . . 
providers of public accommodations . . . victims of discrimination 
suffer serious injuries, for which they ought to receive full 
compensation. . . . [Tjhose who discriminate . . . cause serious injury 
to . . . the social fabric of the city as a whole, which will not be 
tolerated. 
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(Exhibit C: The Council Report of the Gov. Affrs. Div. of the Committee on 
General Welfare at 5-6 (2005)). And, the proposed second question for appeal was 
raised in the Supreme Court (Justice Hunter’s Order and Judgment, Petitioner- 
Appellant Appendix at A15) and in the Appellate Division (Petitioner-Appellant 
Brief in the First Department at 35-38). 

In addition, since the Government of the most populous city in America was 
granted a second chance, it seems only fair that one of its residents be granted a 
second shot. 

“[A]n underlying assumption of the rule of law is the worthiness of a 
system of justice based on fairness to the individual.” Regents of 
University of California v. Bakke , 438 U.S. 265, 319 n. 53 (1978). 

Second Question Presented 

Does the determination of “no probable cause” have a rational basis and is 
not arbitrary and capricious when an agency (1) fails to adhere to procedural due 
process by violating that agency’s procedures and not conducting a full 
investigation, and (2) fails to rely on “substantial evidence” in reaching its no 
probable cause decision? The First Department wrongly concluded: Yes. 
(Petitioner-Appellant Appendix at A4). 

In finding no violation of procedural due process, the First Department 
relied on one case that held due process did not require a hearing because no 
property interest was involved, Matter of Daxor Corp. v. State of N. Y. Dept, of 
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Health, 90 N.Y.2d 89, 98 (1997), and another case holding that the availability of 
an Article 78 action satisfied the due process hearing requirements, Pinder v. City 
ofN.Y., 49 A.D.3d 280, 281 (1 st Dept. 2008). The absence of a hearing was never 
challenged in this case as a violation of procedural due process. 

The procedural due process issues were whether City HR’s investigation 
followed City HR procedures and whether it conducted a full investigation. Where 
an agency fails to follow its rules in rendering a determination, that determination 
will be arbitrary and capricious. Frick v. Bahou, 56 N.Y.2d 777, 778 (1982). 
“[N]ot properly conducting an investigation in accordance with the [agency’s] 
procedures would mean [it] did not afford sufficient process . . . .” Rosu v. The 
City of New York, 2012 U.S. Dist. Lexis 178875 *14 (S.D.N.Y. 2012). City HR’s 
investigation violated its own rule requiring an accurate and thorough fact-finding, 
47 RCNY §1-31. Further, the Court of Appeals in Rosu v. City of New York, 
Docket No. 13-243-cv, 2014 U.S. App. LEXIS 2402, at *11 (2d Cir. Feb. 7, 2014), 
held that “[b]efore [a] determination of no probable cause may be reached, the 
Commission’s statute requires a full investigation. N.Y.C. Admin. Code § 8- 
109(g).” City HR failed to conduct a full investigation. 

City HR did not interview witnesses; did not issue interrogatories; did not 
obtain authenticated documents; did not make any telephones logs, which indicates 
no telephone calls; did not try to contact an eyewitness to the discriminatory 
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incident, attorney Robert M. Ginsberg, who was with Petitioner-Appellant on the 
night of the discrimination and whom City HR knew about and how to contact, 
which alone amounted to denying Petitioner-Appellant a “full and fair 
opportunity” to present his claims, Stern v. N.Y.C. Commn. Human Rights, 38 
A.D.3d 302, 302 (1 st Dept. 2007); did no more than send a letter to an eyewitness 
at the public accommodation addressed to the doorman “David,” which was 
returned as undeliverable; did not try to contact anyone familiar with the public 
accommodation’s admission policy; and did not try to contact anyone at the public 
accommodation who may have also witnessed the discrimination even though 
there were two bouncers standing in the same area when the discrimination 
occurred. 

City HR had the “fact-finding responsibility” to conduct a full investigation 
that searched for substantial evidence to support its “no probable cause” 
determination, Matter ofT.K. Management Inc. v. Gatling, 2005 N.Y. Misc. 
LEXIS 3593 *12, see Matter of 119-121 E. 97th St. Corp. v. New York City 
Commn. on Human Rights, 220 A.D.2d 79, 81-82 (1 st Dept. 1996), but it failed to 
do so. 

City HR’s “no probable cause” decision had to rely on “substantial 
evidence.” See N.Y.C. Admin. Code §8-123(e); Okoumou v. Community Agency 
for Senior Citizens, Inc., 17 Misc.3d 827, 833 (2007). Substantial evidence 
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requires that its “[e]ssential attributes are relevance and a probative character,” 
Edison Co. v. Labor Bd., 305 U.S. 197, 229 (1938); Matter of Ralph v. Board of 
Estimate of City ofN. Y., 306 N.Y. 447, 454 (1954). Substantial evidence is 
“[mjarked by its substance—its solid nature and ability to inspire confidence, 
substantial evidence does not rise from bare surmise, conjecture, speculation or 
rumor.” 300 Gramatan Ave. Associates v. State Div. of Human Rights , 45 N.Y.2d 
176, 180 (1978)(citations omitted). It must be “more than seeming or imaginary.” 
Id. In addition, evidence for establishing facts can only come from a person in a 
position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, 
OATH Index No. 478/93 (March 2, 1993). Further, hearsay evidence is treated 
skeptically. Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 
1303/97 (May 30, 1997). 

The following evidence relied on by City HR hardly inspires confidence in 
its decision: an Internet gossip column by someone called “Jezebel” that criticizes 
Petitioner-Appellant over his divorce and the civil rights cases he brought 
(Petitioner-Appellant Appendix at A63-A64), two hearsay Internet blogs by 
persons identifiable only by their Internet monikers and who, according to their 
blogs, admitted not even being at the public accommodation on the date of the 
discriminatory incident (Petitioner-Appellant Appendix at A66-A67 and A68, 
Maria W. NY), a “Verified Answer” by an official of the public accommodation 
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that was useless because he did not have firsthand knowledge of the facts as 
required by Kopanski v. Hawk Sales Co., 76 Misc. 2d 348, 349 (N.Y. Sup. Ct. 
Herkimer Cty. 1973), and a non-existent video tape of the line of persons outside 
the public accommodation. 

An agency’s decision is arbitrary and capricious when it relies on reports 
that are “inapplicable or irrelevant” on their face, 125 Bar Corp. v. State Liquor 
Authority, 24 N.Y.2d 174, 179 (1969), such as those relied on by City HR in 
reaching its “no probable cause” decision. 

On the other side of the coin are two sworn affidavits by Petitioner- 
Appellant, an obvious eyewitness, and the State DHR Determination and Order 
After Investigation (Petitioner-Appellant Appendix at A54). The State DHR 
Determination and Order After Investigation is substantial evidence because 
among the requirements of the State DHR’s Investigative Procedure is that an 
investigation “[rjesolve issues of questionable jurisdiction.” (. Information for 
Complaints, Petitioner-Appellant Appendix at A71). The State’s trained 
investigators made the necessary fact findings to resolve whether the State had 
jurisdiction—it did not because the public accommodation had engaged in age- 
discrimination. 

City HR not only failed to follow its own procedures but relied on 
insubstantial evidence in reaching its finding of “no probable cause.” 
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Conclusion 


The message from the elected representatives of the people of the City of 
New York is clear— 

[Courts should] search out what the broader and more remedial 
purposes of the City Human Rights Law actually are in order for [the 
courts] to assess what potential interpretation of a particular provision 
would serve the law’s overall purposes best. 

Craig Gurian, A Return to Eyes on the Prize: Litigating Under the Restored N.Y.C. 

Human Rights Law, 33 Fordham Urb. L.J. 101, 121 (2005). And one of those 

purposes is “to eliminate and prevent discrimination from playing any role in 

actions relating to . . . public accommodations . . . .” N.Y.C. Admin. Code § 8- 

101 . 


Petitioner-Appellant requests this Court grant his motion to re-argue. 


Dated: New York, N.Y. 

November 29, 2014 


/S/ 


By: Roy Den Hollander, Esq. 

Petitioner-Appellan t 

545 East 14 St., 10D 

New York, N.Y. 10009 

(917)687-0652 

rdenhollander97@gsb. 

columbia.edu 
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Exhibit A 



State of New York 

Court of Appeals 

Decided and Entered on the 
twenty-fourth day of November, 2014 

Present, HON. JONATHAN LIPPMAN, Chief Judge, presiding. 


Mo. No. 2014-997 

In the Matter of Roy Den 

Hollander, 

Appellant, 
v. 

The City of New York Commission 
on Human Rights, 

Respondent. 


Respondent having moved to dismiss an appeal to the Court of 
Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion, treated as a motion for reargument 
of appellant's motion for leave to appeal, is granted and, upon 
reargument, the motion for leave to appeal is denied. 
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THE COUNCIL 

REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION 

MARCEL VAN OOYEN, LEGISLATIVE DIRECTOR 

COMMITTEE ON GENERAL WELFARE 

BILL DE BLASIO, CHAIR 


August 17, 2005 


PROP. INT. NO. 22-A: By Council Members Brewer, The Speaker 

(Council Member Miller), Comrie, Jackson, 
Jennings, Koppell, Lopez, Martinez, Monserrate, 
Perkins, Quinn, Sanders Jr., Seabrook, Stewart, 
Vann, DeBlasio, Reyna, Moskowitz, Gonzalez, 
Rivera, James, Yassky, Gerson, Barron, Palma, 

Baez, Katz, Weprin, Clarke, Liu, Dilan, Reed, 

Sears, Boyland, Gentile, Recchia, Foster, Avella, 
Arroyo and The Public Advocate (Ms. Gotbaum) 

TITLE: To amend the administrative code of the city of New 

York, in relation to the human rights law. 


The Committee on General Welfare, chaired by Council Member Bill de Blasio, 
will meet on Wednesday, August 17, 2005, at 10:45 a.m. to consider Prop. Int. 22-A, the 
“Local Civil Rights Restoration Act of 2005,” a proposed local law that would amend 
New York City’s human rights law. 
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Prop. Int. 22-A aims to ensure construction of the City’s human rights law in line 
with the purposes of fundamental amendments to the law enacted in 1991. Speaking at 
the bill signing ceremony for Int. 465-A, the 1991 amendments to the City’s human 
rights law, Mayor Dinkins stated: “[tjhis bill gives us a human rights law that is the most 
progressive in the nation, and reaffirms New York’s traditional leadership in civil 
rights.” 1 Mayor Dinkins went on to explain: “there is no time in the modem civil rights 
era when vigorous local enforcement of anti-discrimination laws has been more 
important. Since 1980, the federal government has been steadily marching backward on 
civil rights issues” 2 and “it is the intention of the Council that judges interpreting the 
City’s Human Rights Law are not bound by restrictive state and federal rulings and are to 
take seriously the requirement that this law be liberally and independently construed.” 3 

Prop. Int. 22-A responds to concerns that construction of numerous provisions of 
the human rights law as amended in 1991 has narrowed the scope of the law’s protections 
since its enactment by clarifying a number of its provisions and by again underscoring 
that protections afforded by New York City’s human rights law are not to be limited by 
restrictive interpretations of similarly worded state and federal statutes. 

Specifically, the bill would add “partnership status,” defined as the status of being 
in a domestic partnership, as set forth in § 3-240(a) of the administrative code of the city 
of New York, to the list of categories protected from discrimination under the 
administrative code. Pending judicial reconsideration of the proper scope of protection 
from discrimination based on marital status, this provision will ensure that life partners 

1 Remarks by Mayor David N. Dinkins at public hearing on Local Laws, June 18, 1991, 1 (on file with 
Committee on General Welfare). 

2 Id. 

3 Id. at 2. 
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who have memorialized their relationship by becoming domestic partners (or are 
otherwise considered domestic partners under the Administrative Code) receive 
protection from all forms of discrimination addressed by the human rights law, just as 
married partners do. 

Prop. Int. 22-A also would amend § 8-107 of the administrative code of the city of 
New York to clarify the standard to be applied in cases alleging retaliation prohibited 
by the human rights law. The amendment would make clear that the standard to be applied 
to retaliation claims under the City’s human rights law differs from the standard currently 
applied by the Second Circuit in retaliation claims made pursuant to Title VII of the Civil 
Rights Act of 1964; it is in line with the standard set out in guidelines of the Equal 
Employment Opportunity Commission and applied to retaliation claims by federal courts 
in several other circuits. 4 

Further, Prop. Int. 22-A would amend § 8-109 of the administrative code of the 
city of New York to require the human rights commission to conduct a thorough 
investigation of every complaint filed under the human rights law. A 2003 report 
published by the Anti-Discrimination Center of Metro New York, Inc., based on an 


4 See EEOC Compliance Manual, Vol. 2, Section 8, Part D (issued July 31, 1998); See also . Ray v, 

Henderson . 217 F.3d 1234, 1241-1243 (9th Cir. 2000) (adopting EEOC interpretation of “adverse 
employment action” to mean “any adverse treatment that is based on a retaliatory motive and is reasonably 
likely to deter the charging party or others from engaging in protected activity” and further explaining that 
“[t]he EEOC test covers lateral transfers, unfavorable job references, and changes in work schedules. 

These changes are all reasonably likely to deter employees from engaging in protected activity. 

Nonetheless, it does not cover every offensive utterance by co-workers, because offensive statements 
by co-workers do not reasonably deter employees from engaging in protected activity.” Id. at 1242-43) 

(internal quotations omitted); Hashimoto v. Dalton . 118 F.3d 671 (9th Cir. 1997) (dissemination of negative 
job reference can be actionable employment action); Hillig v, Rumsfeld . 381 F.3d 1028 (10th Cir. 2004); 

Widcman v. Wal-Mart Stores. Inc. , 141 F.3d 1453 (11th Cir. 1998); Wyatt v. City of Boston, 35 F.3d 13, 15-16 (1st 
Cir. 1994). Cf Galabva v. New York City Bd. of Educ. . 202 F.3d 636 (2nd Cir. 2000); Gurry v. 

Merck & Co. . 2003 U.S. Dist. Lexis 6161 (SDNY) (“An employee experiences an adverse employment 
action when she endures a ‘materially adverse change’ in the terms and conditions of employment. . . Such 
actions include discharge, refusal to hire, refusal to promote, demotion, reduction in pay, and reprimand.” 

Id. at *15 (internal citations omitted).) 
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examination of approximately 100 case files from the human rights commission, provides 
a lengthy discussion of concerns regarding current human rights commission practices 
with respect to investigations of complaints filed under the human rights law. 5 In brief, 
the report found that the human rights commission did not adequately investigate 
allegations of conduct in violation of the human rights law in a significant number of 
cases. The proposed clarification of the human rights law to require a thorough 
investigation of every complaint 6 is consistent with the goal of ensuring that New York 
City does everything within its power to identify and root out discrimination. 

Section 7 of the bill would amend § 8-130 of the administrative code concerning 
construction of the human rights law. Prop. Int. 22-A expressly instructs decision makers 
assessing claims asserted under the City’s human rights law to construe the human rights 
law independent of similarly worded provisions of state and federal law. A number of 
recent judicial decisions underscore the need to clarify the breadth of protections afforded 
by New York City’s human rights law. For instance, in McGrath v. Toys “R” Us. Inc. . 3 
N.Y.3d 421 (2004), the Court of Appeals reasoned that broad statements regarding the 
intended liberal construction of the City’s human rights law are insufficient to justify 
interpretation of the law to afford broader rights than are protected under comparably 
worded state or federal laws. 7 For this reason, Prop. Int. 22-A explicitly states that the 


5 See At the Crossroads: Is There Hope for Civil Rights Law Enforcement in New York. Anti- 

Discrimination Law Center of Metro New York, Inc., 6-10 (2003), at 
http://www.antibiaslaw.com/today/crossroads.pdf. 

6 While the steps required to complete a “thorough” investigation depend upon the facts presented by a 
particular complaint, in general investigations should include steps such as probing the reasons for a 
respondent’s conduct and actively seeking out facts from witnesses. 

7 Specifically, the court explained that “[t]he attorney’s fee provision [of the City’s human rights law] is 
indistinguishable from provisions in comparable federal civil rights statutes . . . Where state and local 
provisions overlap with federal statutes, our approach to resolution of civil rights claims has been 
consistent with the federal courts in recognition of the fact that, whether enacted by Congress or the state 
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human rights law must be construed independently from both federal and New York 
State civil and human rights laws, including laws with comparably worded provisions. 
The bill further clarifies that interpretations of comparable federal and state laws may not 
be used to limit or restrict the provisions of this title from being construed more liberally 
than those laws to accomplish the purposes of the human rights law and provisions of the 
human rights law may not be construed less liberally than interpretations of comparably 
worded federal and state laws. 8 

Under the bill’s provisions, a number of principles should guide decision makers 
when they analyze claims asserting violations of rights protected under the City’s human 
rights law: discrimination should not play a role in decisions made by employers, 
landlords and providers of public accommodations; traditional methods and principles of 
law enforcement ought to be applied in the civil rights context; and victims of 
discrimination suffer serious injuries, for which they ought to receive full compensation. 

In addition to the clarifications regarding overall construction of the human rights 
law, Prop. Int. 22-A aims to encourage rigorous enforcement of the City’s human rights 
law by amending § 8-502 to remove any doubt that attorney’s fees may be awarded under 
the City’s human rights law in circumstances that differ from those under which they are 
awarded under similarly worded federal law. Specifically, it would ensure that a person 
who successfully effects policy change by filing a complaint under the human rights law 
may be eligible to receive reimbursement for costs and attorney’s fees, notwithstanding 


legislature or a local body, these statutes serve the same remedial purpose - they are all designed to combat 
discrimination.” McGrath, 3 N.Y.3d at 428-29. 

g 

This bill does not require a decision maker to accept any particular argument being advanced by an 
advocate, but underscores the need for thoughtful, independent consideration of whether the proposed 
interpretation would fulfdl the uniquely broad and remedial purposes of the City’s human rights law. 
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recent changes to longstanding federal policy on a similar issue. 9 The bill would allow 
complainants to recover costs and attorney’s fees in cases where the filing of a complaint 
serves as a catalyst for the change advocated in the complaint, but when the respondent 
makes the change before there is a final ruling on the merits of the complaint. 10 Further, 
the bill aims to enhance the human rights law’s power to deter unlawful discriminatory 
acts by increasing the amount of civil penalties that may be awarded for violations of the 
law. Imposition of civil penalties sends a strong signal to those who discriminate that 
such acts cause serious injury, to both the persons directly involved and the social fabric 
of the City as a whole, which will not be tolerated. The bill would amend §8-126 to 
increase the maximum civil penalties that can be awarded to $125,000 in all cases and to 
$250,000 in cases involving willful, wanton or malicious acts. 

The bill would take effect immediately upon enactment. 


9 See Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep’t of Health and Human Res., 532 U.S. 598 
(2001) (despite the longstanding approach of federal appellate courts nationwide, holding that the “catalyst 
theory,” which allows for recovery of attorney’s fees and costs under federal civil rights statutes, does not 
provide a basis for such recovery for attorney’s fees where the change sought was effected in the absence 
of a consent decree or final judgment). 

10 The analysis of whether a plaintiff is entitled to recover costs and fees on a catalyst theory can be based 
on a three part analysis, which requires: (1) that the respondent provide at least some of the benefit sought 
by the lawsuit; (2) that the suit stated a genuine claim; and (3) that the suit was a substantial or significant 
cause of the act providing the relief. See. e.g., Buckhannon, 532 U.S. at 627-28 (Ginsburg, J. dissenting). 
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In the Matter of the Application of 
ROY DEN HOLLANDER, 

Petitioner-Appellant, 


AFFIRMATION IN 
OPPOSITION TO 
MOTION FOR 
RE ARGUMENT 


-against- 

THE CITY OF NEW YORK COMMISSION 
ON HUMAN RIGHTS, 

Respondent-Respondent. 


New York County Sup. Ct. 
Index No. 100299/13 

New York Court of Appeals 
APL-2014-00240 
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INGRID R. GUSTAFSON, an attorney admitted to practice before 
the courts of this state, affirms, in accordance with C.P.L.R. 2106, that the 
following statements are true, subject to the penalties of perjury: 

1. I am an attorney in the office of ZACHARY W. CARTER, 
Corporation Counsel of the City of New York and attorney for respondent- 
respondent the City of New York Commission on Human Rights (“the 
Commission”) in the above-referenced special proceeding. Having successfully 
represented the Commission in the appeal of petitioner-appellant Roy Den 
Hollander (“petitioner”) to the Appellate Division, First Department, I am familiar 
with the facts of this case. 

2. I submit this affirmation in opposition to petitioner’s motion, 
returnable December 15, 2014, for reargument of an order of this Court entered 







November 24, 2014. The November 24 order followed: (1) an earlier order of this 
Court, entered September 16, 2014, which granted petitioner leave to appeal to this 
Court from a decision and order of the Appellate Division, and (2) a motion by the 
Commission, returnable October 6, 2014, to dismiss petitioner’s appeal from the 
Appellate Division’s decision and order as moot. In its November 24 order, this 
Court treated the Commission’s October 6 motion to dismiss the appeal as a 
motion for reargument of petitioner’s motion for leave; granted the motion for 
reargument; and, upon reargument, denied the motion for leave. 

3. For the reasons set forth in the Commission’s June 26, 2014, 
affirmation in opposition to petitioner’s motion for leave to appeal and in the 
Commission’s October 6, 2014, motion to dismiss the appeal as moot, this Court 
should deny petitioner’s motion for reargument. Petitioner has had two 
opportunities to argue the merits of his motion for leave to appeal — (1) the 
motion for leave itself, and (2) his affirmation in opposition to the Commission’s 
motion to dismiss the appeal — and should not now be granted a third. 

4. Furthermore, in moving for reargument, petitioner does not 
argue that this Court overlooked or misapprehended points made in his original 
motion for leave to appeal or in his affidavit in opposition to the Commission’s 
motion to dismiss. Rather, he improperly relies on new arguments. See 22 
N.Y.C.R.R. § 500.24(d) (“The motion [for reargument] shall not be based on the 
assertion for the first time of new arguments or points of law . . . .”). Indeed, 
without explaining why he did not address the point in his affidavit in opposition to 
the Commission’s motion to dismiss the appeal as moot, he now contends that this 
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Court should grant him leave even if the appeal is moot. See Appellant’s 
Memorandum in Support of Reargument of the Court of Appeals Decision to Grant 
Respondent’s Reargument Motion (“App.’s Mem.”) (Nov. 29, 2014) at 6. 1 

5. Petitioner also seeks to assert a new, second ground for appeal, 
see id. at 8-12, despite the fact that he explicitly disclaimed reliance on that ground 
in his motion for leave to appeal, see Den Hollander Affidavit in Support of 
Motion for Leave to Appeal (“Den Hollander Aff.”) (June 17, 2014) ^ 5 (“The only 
issue to be appealed is . . . .”), which is a binding limitation. See Quain v. Buzzetta 
Constr. Corp., 69 N.Y.2d 376, 379 (1987) (“[I]f a party in its application for leave 
to appeal specifically limits the issues it seeks to have reviewed, it is bound by 
such limitation and may not raise additional issues on appeal.”). To the extent that 
petitioner is, in effect, asking this Court to grant him leave to appeal anew, he 
should be precluded from doing so on timeliness grounds. See Den Hollander Aff. 
U 3 (petitioner served with notice of entry by mail on June 5, 2014); C.P.L.R. 
5513(b) (motion for leave to appeal must be filed within thirty days of service of 
notice of entry). 


1 In any event, as set forth in the Commission’s October 6 motion, the exception to the mootness 
doctrine does not apply in this case, as the issue involved does not evade review. See 
Affirmation in Support of Motion to Dismiss Appeal (Sept. 22, 2014) at 4 n.l. Indeed, it was 
petitioner’s own limitation of this appeal that rendered it academic. Furthermore, the issue 
presented here is not so novel or substantial as to warrant deviation from this Court’s well- 
establish principles of justiciability. See id. 
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WHEREFORE, for all of the above-stated reasons, the motion for 


reargument should be denied, with costs. 


Dated: New York, New York 
December 11, 2014 


INGRID ft GUSTAFSON 
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State of New York 

Court of Appeals 


Decided and Entered on the 
twentieth day of January, 2015 

Present, HON. JONATHAN LIPPMAN, Chief Judge, presiding. 


Mo. No. 2014-1250 

In the Matter of Roy Den 

Hollander, 

Appellant, 
v. 

The City of New York Commission 
on Human Rights, 

Respondent. 


Appellant having moved for reargument of a motion for leave 
to appeal to the Court of Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion is denied with one hundred dollars 
costs and necessary reproduction disbursements. 
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BY BARBARA ROSS 
and STEPHEN REX BROWN 

NEW YORK DAILY NEWS 


ONE LAWYER’S quixotic fight 
for men’s equality suffered yet 
another legal setback when a 
judge ruled his human rights 
were not violated by a Chelsea 
nightclub that made him buy a 
$350 bottle of vodka to get in. 

Manhattan Supreme Court 
Justice Alexander Hunter wrote 
this week that Roy Den Holland¬ 
er was not the victim of age and 
gender discrimination in 2010 
when a bouncer at Amnesia 
nightclub told the skirt-chasing 
senior to pay up, while letting a 
young lady in for free at the same 
time. 

“They all pull the same thing: 
‘These guys got gray hair, let’s 
charge them some money,’ ” 
said the crusading barrister. 
“They’re doing the same thing 
they did in the Deep South back 
in the 1950s. Having to buy a 
$350 bottle of watered-down 
vodka - that’s the ‘sitting in the 
back of the bus’ for us!” 

Hollander recalled that when 
the bouncer told him and a 
friend to buy the pricey bottle of 
vodka, he knew he was being 
taken for a sucker. 

“There’s no justice for guys in 
this day and age,” railed Hol¬ 
lander. 

Still, the anti-feminist attor¬ 
ney said the ruling did not shock 
him, given the previous defeats 
he’s suffered in his lonely strug¬ 
gle for male liberation. 

“I was ticked off, but I’ve 
come to the conclusion that 
whenever I go into court and I’m 
fighting feminist ideology or po¬ 
litical correctness, I’m going to 
lose,” he said. “Either I’m a stu¬ 
pid lawyer, or I’m stupid for 
thinking the court will enforce 
the rights of guys.” 

He vowed to appeal, saying 
the judge had not had the 
chance to consider his addition¬ 
al legal arguments involving the 
equal protection clause of the 
14th Amendment and addition¬ 
al discrimination charges. 

But Hollander was much less 
forthcoming about his own vin¬ 
tage, only saying he was “mid¬ 
dle-aged.” 

He said revealing his age 
would mess up his game. 

“If I’m hitting on some young 


girl at the club - and I won’t be hit¬ 
ting on an older one because they 
don’t look as good - if she knows 
how old I am I’m not going to be 
able to exploit her infinite capacity 
to delude herself into thinking I’m 
younger,” he said. 

A search of public records re¬ 
vealed he’s 66. 

This wasn’t Hollander’s first 
longshot lawsuit. 

He also sued several Manhattan 
hot spots, including the Copaca- 


bana, for organizing “ladies’ nights” 
drink specials. The suit was thrown 
out by federal appeals court in 2010. 

He also sued-twice-to halt -g 
federal funding of Columbia 
University’s feminist studies 
program, arguing that femi¬ 
nism constitutes a “modem- , ^ 
day religion.” Both actions 
were thrown out, most re- , 

cently by the 2nd Cir- 
of Appeals 
last month. 


Hollander said the defeats were 
starting to get to him. 

“I’m beginning to think it’s 
time for vigilante justice -civ- 
■■k il disobedience,” he said, 
i& elaborating that he “may 
jBB l pull a Carrie Nation on the 
JgjgBt ladies’nights clubs.” 

Carrie Nation was a rad¬ 
ical temperance activist 
^j jf^ of the early 1900s 
who vandalized 

hatchet 


Is it age and gender 
bias that leads clubs 
to let in gals like 
these but charge 
66-year-old Roy Den 
Hollander (below) a 
mint? Judge didn't 
think so, either. 


PHOTO BY RICHARD CORKERY 
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So what happens when the N.Y.C. Commission on Human Rights discriminates? 

-Roy Den Hollander (917 687 0652) 

Anti-feminist attorney Roy Den Hollander is suing in the N.Y. Supreme Court the N.Y.C. 
Commission on Human Rights and the Commission’s Executive Director of Law Enforcement— 
Carlos Velez for discriminating against him because he is a Euro-American. Then again, maybe 
Velez and the Commission discriminated against him for being an African-American. After all, 
everyone’s ancestors originated in Africa. 

Anyway, in 2012, Velez issued an Order, adopted by the Commission in 2013, that Den 
Hollander charges was motivated by Velez’s prejudice against Euro-Americans of protestant 
ancestry, divorced husbands who have nothing good to say about their ex-wives, and men who 
choose to litigate rather than bow and scrap to feminist and political correctionalist 
totalitarianism. 

“Totalitarianism!” Whoa, that’s a little strong—or is it? “To exalt as an absolute is the 
mark of totalitarianism, and it is possible to have an atmosphere of totalitarianism in a society 
that has many of the attributes of democracy.” Professor Howard Zinn. Believing that certain 
political beliefs are the only “correct” ones sounds absolute. Not good enough, how about a 
feminist and PCer “tyranny.” “The accumulation of all powers, legislative, executive, and 
judiciary, in the same hands . . . may justly be pronounced the very definition of tyranny.” James 
Madison, Federalist Paper 47. So what ideology rules over the actions of most government 
officials—feminism and PC. 

Velez’s Order dismissed Den Hollander’s age discrimination complaint against the 
nightclub Amnesia based on various extra-legal and bigoted reasons that expose a discriminatory 
intent by Velez in investigating, writing, and issuing the Order. 

Amnesia refused to admit Den Hollander and his equally older attorney friend and former 
Democratic State Committeeman unless they bought a $350 bottle of watered down, brandless 
vodka. They declined. Den Hollander then filed a sex discrimination complaint with the State 
Human Rights Division . The State said no sex discrimination, but it looked like age 
discrimination. The State, however, lacks jurisdiction over nightclubs for age discrimination but 
NYC Human Rights has such jurisdiction, so off Den Hollander righteously went to complain. 

At NYC Human Rights , Velez refused to accept Den Hollander’s complaint by claiming 
there was no discrimination because had Den Hollander and his friend agreed to buy a $350 
bottle, they could have entered. Duh, that can’t be right; otherwise, years ago in the Deep South 
it would have been okay to require people with relatively darker skin color to enter a public bus 
so long as they sat in the back. The U.S. Supreme Court kicked that looney-tune reasoning out of 
the law in Browder v. Gayle, 352 U.S. 903 (1956). 
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A letter to the Commissioner forced Velez to accept the case but didn’t reign in his 
prejudice that colored his investigation, reasoning, and Order. Among the reasons for dismissing 
the age discrimination complaint Velez wrote: 

“Complainant [Den Hollander] is a self-professed advocate for men’s rights who 
identifies himself as an ‘anti-feminist lawyer’ on his website, 
www.roydenhollander.com. He has filed a number of lawsuits against bars and 
clubs that have ‘Ladies Nights,’ and admits in several online publications that he 
is ‘bitter’ from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing 
several gender discrimination suits.” Velez Determination and Order, Ex A. at p. 

Tres. 

So what’s that got to do with an age-discrimination complaint? Sounds like the typical 
feminist and PCer tactic of discrediting someone by pegging them as a member of a currently 
disfavored group. In Den Hollander’s case, a member of the last remaining 200 men in this 
country willing to fight for their constitutional rights against the feminists and PCers. Although 
some think that 200 number is too high. 

Thank you for your time. 
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Media Responses 


Response to court decision? 

It’s a reversal of Jim Crow. Euro-Americans are now in the balcony, those with darker skin in 
the orchestra. Regardless of color, the bigots are still in control. 

Are you saying the judge is a bigot? 

I’m saying I suspect that bigotry played a role in the two decisions. Will I ever know for sure— 
not likely. 

It demonstrates that America is now a country like the former Soviet Union where legal 
decisions should be made based on whether a person subscribes to the popular, trendy ideology 
of the time. 

Those who dissent are not disserving of the rule of law because they are so inferior to the “in 
crowd,” or the effete, Eastern, intellectual, white-trash elite, that they have no rights for the law 
to protect. 

Today, all that is needed to justify the stripping of a man’s rights is to label him an “anti¬ 
feminist” or politically incorrect, which I refer to as “evolutionarily correct.” (Ex. A, Order at p. 
Tres). In the 1950s, the label was “fellow traveler.” 

Justice is supposed to be blind, not just to race, creed, color, national origin, age, gender, 
disability, marital status, partnership status, sexual orientation, alienage or citizenship status, but 
to a person’s beliefs. In this democracy, legal decisions are not supposed to be determined by 
the popularity of such beliefs. 

Hunter seems to think he knows more about the law than the US Supreme Court. If a club 
refuses to let you in because of age and sex, do you have two causes of action or grievances or 
one? Two. 

Didn’t you first complain about sex discrimination ? 

Hey, didn’t you ever make a mistake? I have, especially when I married my ex-wife. 

The State DHR complaint actually states “I believe I was discriminated against because of my: 
sex.” 

As it turned out, my belief was wrong, which, as I made clear to City HR on October 15, 2010,1 
did not realize until the State’s decision on September 16, 2010, which concluded that age 
discrimination was probably involved. 

If the State Human Rights Division had jurisdiction over age discrimination, I would have 
amended my complaint rather than approaching City HR. 
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Isn ’t the crowd a result of demographics? 

That’s like an all-white country club stating everybody here is white because it’s white people 
who typically play golf and tennis. 

Amnesia admitted that it “employs an admission strategy to limit the number of individuals . . . 
who do not have the appearance [Amnesia] desires to maintain the image of the nightclub.” 

In what manner were you discriminated against? 

Velez discriminated against Den Hollander because of 

1. his ancestry-Huguenot, 

2. exercising his First Amendment right to file suits against the preferential treatment of 
females, and to defend the rights that men used to have, 

3. his marital status - divorced in which he has nothing good to say about his ex-wife. 

Den Hollander based his allegation of Velez’s bigotry on Velez’s own words: 

Complainant is a self-professed advocate for men’s rights who identifies himself 
as an “anti-feminist lawyer” on his website, www.roydenhollander.com. He has 
filed a number of lawsuits against bars and clubs that have “Ladies Nights,” and 
admits in several online publications that he is “bitter” from an ex-wife who used 
him for his US citizenship and money. Complainant’s description of himself is 
consistent with his pattern of filing several gender discrimination suits. 

When the City HR dismisses a complaint for “no probable cause,” it is required to issue a written 
order listing the reasons. 47 RCNY § 1-52. Velez included the paragraph describing Den 
Hollander’s anti-feminist activities in his Order and bitterness against his ex-wife; therefore, Den 
Hollander’s beliefs, speech, and lawsuits concerning such are a reason for the dismissal. 
Otherwise, why include the remarks. 

These words of Velez have nothing to do with an age-discrimination complaint against a 
nightclub, so what possibly could have motivated Velez to include them in an administrative 
agency order—bigotry toward Den Hollander for exercising his First Amendment rights, which 
include the right to file lawsuits to fight for the rights he foolishly thought the U.S. Constitution 
guaranteed him, N.A.A.C.P. v. Button, 371 U.S. 415, 429 (1963), to believe as he chooses, and to 
communicate those beliefs. 

Velez also based his dismissal on Den Hollander’s “marital status,” which is prohibited under the 
City’s Human Rights Law. Velez wrote, “[Den Hollander] admits in several online publications 
that he is ‘bitter’ from an ex-wife who used him for his US citizenship and money.” (Ex. A, 
Order at p. Tres). That’s an understatement. 

At an initial meeting at City HR, Velez argued there was no discrimination because had Den 
Hollander and his friend agreed to buy a $350 bottle, they could have entered. Years ago in 
Montgomery, Alabama, people with relatively darker skin color could enter a public bus, but 
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they would have to sit in the back. By Velez’s reasoning, such conduct was not discriminatory 
because those with a different skin complexion were not barred from entering and riding the 
buses as long as they sat in the back. 

So, contrary to the U.S. Supreme Court, since Den Hollander and his friend could enter the club 
[get on the bus] but once inside, they would have to buy a bottle [sit in the back], there was no 
discrimination. There is nothing comical about this type of rationalization used by Velez and 
many residents of the Deep South in another century. It makes clear a mindset driven by 
prejudices, which in Velez’s case are directed toward Den Hollander and people like him. 

Do you think you ’ll win? 

No, but if I win this one, the Ku Klux Klan will make me an Imperial Wizard. Then I can open 
up that organization to everybody regardless of color who wants to fight the Establishment. 
Those guys have a lot of guns and they’re nuts. What better group to have on your side when 
fighting the modern day tyranny of the Feminists and Political Correctionalists. 

Ifind that offensive. 

Too bad, I don’t apologize for subjective sensitivities. 

Why did HR rule against you? 

I’m an obnoxious guy who fights for his rights. Probably also because I’m not a girl, don’t have 
a deeper tan, or talk with an accent. They see me as a Euro-American man, which to Feminists 
and Political Correctionalists is evil, although in reality I’m African-American, since my 
ancestors originated in Africa. 

What serious non-economic injuries have you incurred? 

I boil through my days and some of my nights. I could have been out at the beach lusting after 
the young ladies in their thong bikinis. Instead I was in the law library fighting these bureaucrats 
who are suppose to defend people’s rights—not violate them. 

How old are you? 

You don’t want to know and neither do I. 

Physically or emotionally? 

Old enough to know better but don’t. 

Why did you use the term “reasonable man ” in the complaint and appeal? 

Have you ever met a reasonable girl? I haven’t. 
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Are you a bigot? 

No, I’m an equal opportunity insulter of idiot and fools. Also an equal opportunity molester of 
pretty young ladies. 

Bigots come in all colors, shapes, sizes and stupidities. 

Why did you number the pages in Spanish? 

Isn’t that America’s official language? It is in LA. 

I’m just trying to be inclusive of foreign tongues. 

HR was so discourteous in not numbering the pages of its Order, I figured I’d repay them the 
same amount of disrespect by numbering them in Spanish. 

You really insulted the Commission’s Executive Director of Law Enforcement? 

And that was intentional. His order is uncivil and disrespectful. Anyone uncivil and 
disrespectful with me, and I’ll do the same to them. Where does he get off justifying the 
violation of my rights because I choose to fight for my rights against the Feminists and Political 
Correctionalists and complain about my ex-wife. 

What’s wrong with these bureaucrats? Don’t they realize that if it weren’t for the government, 
they’d be unemployable. You’d think they would at least try to do their duty. 

Some younger guys are required to buy bottles to enter clubs, so where’s the age discrimination? 

In those cases, those guys are probably being discriminated against because they’re guys. At 
first, I thought that was why my buddy and I were kept out because we were guys. But the State 
Human Rights Division indicated it was age. 

Amnesia admitted to the State that it “employs an admission strategy to limit the number of 
individuals . . . who do not have the appearance [Amnesia] desires to maintain the image of the 
nightclub.” 

So the question is, what is that image? If it is youth over age—it’s illegal discrimination. If it’s 
white over black—it’s illegal discrimination. If it’s more girls than guys—it’s illegal 
discrimination. 

Can 7 a club promote the type of image it wants? 

Not when “the patronage ... of any person belonging to, purporting to be, or perceived to be, of 
any particular race, creed, color, national origin, age, gender, disability, marital status, 
partnership status, sexual orientation or alienage or citizenship status is unwelcome, 
objectionable or not acceptable, desired or solicited.” Admin. Code § 8-107(4)(a). 
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A club cannot create an image based on making older guys unwelcome, objectionable or not 
acceptable, desired or solicited. 

Also, under the law, Amnesia does not have to have a policy or ongoing practice of 
discrimination. One event is enough. So if the doorman was trying to keep my buddy and me 
out because of our dirty old man image, then it’s illegal discrimination. If on some other night, 
he lets two older guys in for the usual $20, that does not mean he did not discriminate against us. 

Are you and your friend dirty old men? 

I can only speak for myself and yes, I’ve been a dirty old man since I was five. When my 
mother took me to see Gentlemen Prefer Blondes, I wasn’t staring at those rocks around Marilyn 
Monroe’s neck when she sung Diamonds Are a Girl’s Best Friend. 

What if the club was just trying to make some extra money? 

The profit motive is no justification for violating someone’s rights. 

You’re a successful person. How would you feel if the price went up when you tried to buy 
something? That’s not fair and the purpose of anti-discrimination laws is to make society 
reasonably fair. 

Do anti-discrimination laws apply to the rich and celebrities? 

The way this society works, they don’t have to, but whether there’s ever been a case concerning 
such, I do not know. 

What ’.s' the big deal? 

Fairness and civil rights. What good is free speech if your expressions of ideas are used against 
you by self-righteous, hypocritical bigots? Those who believe there is only one true belief 
system, one true set of ideas, and they’re the ones that are popular at a particular place and time. 
Does it really serve the founding principles of this country to allow such persons into positions of 
power? 

A commission on Human Rights is supposed to protect those rights, not use an individual’s fight 
for his rights as a member of a disfavored group to allow discrimination against him. 

Basically, you have a “Hate Order” from the City’s HR. A “hate” crime means a crime that 
shows evidence of prejudice based on race, religion, ethnicity, disability, sexual orientation, 
national origin, age, gender, or alienage or citizenship status. So an Order that shows such 
prejudice is a “Hate Order.” 
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Why did you assume a judge might rule “white” as an absence of color? 

I live in one of the few remaining communist territories on the planet—Manhattan. Commies are 
renown at relying on illogic to enforce their ideology. 

(1) In the Ladies’ Nights case the courts ruled that nightclubs could not discriminate at the bar by 
charging guys more for drinks but could discriminate against guys when they walk into a club by 
charging them more for admission. That makes no sense, since the entire operation of a 
nightclub is controlled by the state. 

(2) In a case challenging a secrecy provision of the Violence Against Women’s Act, the courts 
said any allegation of injury was “speculative” because the secrecy law being challenged prevent 
us plaintiffs from finding out what the government did behind closed doors, even though various 
private feminist groups and all law enforcement agencies could be using the government’s 
conclusions against us. 

(3) In a case against Witches Studies where I claimed Feminism is a religion, a judge decreed 
without any evidence that “Feminism is no more a religion than physics.” According to the U.S. 
Supreme Court secular beliefs of a purely ethical or moral source and content which impose a 
duty of conscience can function as a religion, Welsh v. U.S., 398 U.S. 333. Buddhism, Taoism, 
Ethical Culture, Secular Humanism, and other non-theistic belief-systems are religions. Torasco 
v. Watkins, 367 U.S. 488. If you have an ethical and moral belief system that determines 
someone’s actions the way a traditional religion does, then it’s a religion. The Second Circuit 
Court of Appeals also threatened that if I involved myself with another case concerning that 
issue that I would be sanctioned. 

Why did you raise the Huguenot past? 

I’m fed up with all these groups exploiting superficial differences in order to win preferential 
treatment. If they want to rant about persecution, then so will I. 

All these groups hate each other: whites hate blacks, latins and asians, blacks hate whites, latins, 
asians and lighter skin or darker skin blacks, latins hate whites, blacks and asians and the Nazis 
hate everybody. 

In the recent election: one group of bigots voted for Obama and all the other bigots voted for 
Romney. Since Obama won, I assume more bigots voted for him 

There are only two groups of humans that are fundamentally different—girls and guys. All these 
other distinctions are meaningless. They’re only used to con people out of money, win political 
support, and make the ignorant feel superior to others. 

There hasn’t been another hominid race on the planet since the Neanderthals died out. Although, 
sometimes when I’m in court before certain judges, I begin to wonder whether they all died out. 
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The only meaningful difference between a black guy and me is that he can probably play better 
basketball. 

What about affirmative action? 

Two wrongs don’t make a right. If you’re going to give someone a break, do it because they are 
poor—there’s plenty of them across the rainbow spectrum today. 

The Commission found no pattern of discrimination. 

Under the City’s Human Rights law, you don’t need a pattern—a single instance is enough. 

Even so, the City’s Commission didn’t bother to look for a pattern. The Commission claims that 
Amnesia keeps surveillance tapes, so look at its tapes over a period of time to see whether guys 
my age get in or not—simple. The Commission could even require Amnesia to keep tapes for a 
longer period of time then it normally does under Admin. Code §8-105(6). 

Didn ’t you already file a sex discrimination complaint with the State Division of Human Rights? 

Yes, and they indicated it was age discrimination over which they didn’t have jurisdiction, so I 
went to the City HR which does have jurisdiction. 

But according to the City’s Human Rights Commission, if, as an example, its Executive Director 
for Law Enforcement files a complaint with the State because the local Ku Klux Khan club 
would not let him in because he believed he had too deep a tan, then he could never file a 
complaint with the City after learning that the real reason he was denied admission was because 
of his partner status with another guy. 

Where’s your evidence of discrimination? 

My friend, me and the doonnan—the only eye witnesses. The City HR never talked to my friend 
and apparently never talked to the doorman. 

Velez’s own words: 

Complainant is a self-professed advocate for men’s rights who identifies himself 
as an “anti-feminist lawyer” on his website, www.roydenhollander.com. He has 
filed a number of lawsuits against bars and clubs that have “Ladies Nights,” and 
admits in several online publications that he is “bitter” from an ex-wife who used 
him for his US citizenship and money. Complainant’s description of himself is 
consistent with his pattern of filing several gender discrimination suits. 

What do you want? 

A few drinks on the house would be nice. 

What was wrong with the Order mentioning you ’re an anti-feminist lawyer, isn ’t that true? 
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Yes, it is true, I’m proud to say, want to see the pink “A” on my t-shirt? The exercise of my 
freedom of speech and the filing of lawsuits is not a reason to decide I wasn’t discriminated 
against. To the Commission, anyone who disagrees with the current majority’s beliefs to which 
it subscribes is not deserving of the rights protected by New York law and the State’s 
Constitution. 

When the City’s HR dismisses a case after its investigation, as it did in my case, it is required to 
provide a written order, and that order under the Commission’s rules states the reason for the 
dismissal. 47 RCNY 1-52. Since the City’s HR included my men’s rights cases and that I’m 
divorced and bitter toward my ex-wife, those must be among the reasons for dismissal; 
otherwise, why included them in the Order. 

How bitter? 

I’m still waiting for a Mack truck to run a red light while she’s crossing the street. 

Does the City’s HR have the power to handle a complaint against one of its employees? 

There’s some language in a Court of Appeals decision that indicates it might: Maloff v. Commsn 
Human Rights, 38 NY2d 329, 332 (1975), the City’s HR “powers and duties” extend to 
discrimination “practiced by private persons, associations, corporations and ... by city officials 
or agencies.” 

And the NYC Admin. Code §8-105(4)(iii) indicates it might: “To receive, investigate and pass 
upon complaints and to initiate its own investigations of: Discrimination against any person or 
group of persons, provided, however, that with respect to discrimination alleged to be committed 
by city officials or city agencies; such investigation shall be commenced after consultation with 
the mayor.” 

Also, the City’s HR law is to be liberally construed with the aim of making it even more 
protective. Carlton v. Mystic Transp. Inc., 202 F.3d 129 (2 nd Cir.), cert, denied, 530 U.S. 1261 
( 2000 ). 

But I can’t say so for sure. 

Ever watch Person of Interest? 

Used to until they feminized it. I was waiting for someone to catch the HR reference. In the 
show, HR is a cabal of corrupt city officials out to enrich themselves. In reality, there’s an 
informal cabal of ideologically corrupt city officials united in making decisions based on 
Feminism and Political Correctionalism rather than the law. 

Are the feminists and PCers really trying to impose totalitarianism? 
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I think so. “To exalt as an absolute is the mark of totalitarianism, and it is possible to have an 
atmosphere of totalitarianism in a society that has many of the attributes of democracy.” Howard 
Zinn. Believing that a particular political ideology is “correct” is as nuts as believing a particular 
religion is the “true” religion, and look at the carnage that has caused. 

Are you an Aryan? 

No, I’m a human being. I don’t buy into all those superficial groupings of people that exist just 
so some moron can feel superior or some two-faced politician—a redundancy in terms—can get 
elected. 

Do you think you ’re superior because you ’re an Aiyan white guy? 

No, I’m superior because of my intelligence, unless Alan Colmes is interviewing me. 

Why Alan Colmes? 

Because he’s smarter. 

You sound like a whacko? 

And I am. What’s more whacky than a man fighting for his rights in Feminarchy America? 

Aren 7 Hispanics discriminated against in America? 

Not the illegal ones, they can violate the law and still get what they want. Look at O’Bama’s 
executive order that violated the Constitution by unilaterally changing the immigration law to 
allow children brought here illegally to stay. I’d like to have a President willing to violate the 
Constitution for my benefit. 

Also they’re not discriminated against by me. For my part, I’d rather go out with a hot Latina 
then a mid-western blonde. But I’ll have to brush up on my salsa. 

You ’re not taking this very seriously? 

On the contrary, I’m at my most serious when joking. 

Aren 7 you venting your revenge against the Feminists? 

How can I vent revenge, I don’t have any government power with which to grind a personal axe. 

I simply file lawsuits in a vain attempt to protect my rights against the government’s 
infringement by giving them preferential treatment. 

Aren 7 you just looking for publicity? 

No, when I went to Amnesia I was looking for hot young ladies to fondle. 
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I’m not the one who decides if something I do is newsworthy—you do. 

Yes, I thoroughly enjoy being pilloried in the forum of public opinion, receiving hate emails, and 
being pink listed. 

Aren 7 cultures different? 

What is culture, the commodity that sells all the rest. 

Where ’dyou read that? 

It was on a wall somewhere. Hey, the words of the prophets are written on the subway 
walls, tenement halls. 

Okay, take away the food, music, dress, and handshakes and what do you have? People 
wanting a decent job, so they can make money to live their lives, raise and educate their 
children in a safe environment. They want to eliminate the risk of something stupid 
happening to them and their family. 

What Clintonesque tactic were you referring to in the complaint? 

Common sense implications don’t apply when trying to cover up misdoings. 

There have always been temporary restraining orders, so how can the feminists be responsible 
for such? 

The traditional TRO required an ex parte showing by the one seeking such of (1) likelihood of 
success on the merits; (2) the extent to which the plaintiff is being irreparably harmed by the 
defendant's conduct; (3) the extent to which the defendant will suffer irreparable harm if the 
TRO issues; and (4) the public interest. 

The Feminists expanded the meaning of domestic violence in state laws so that now TROs are 
issued based not on irreparable hann, such as physical violence, but subjective sensitivities over 
humiliation, withholding information from the victim, deliberately doing something to make the 
victim feel diminished or embarrassed, isolating the victim from friends and family, denying the 
victim access to enough money, verbal abuse that undermines the victim’s self-worth or self¬ 
esteem, constant criticism, making statements that damage the victim’s self-esteem, neglect, 
name-calling, blaming, ridicule, disrespect, criticism. 

Also, thanks to a culture perverted by the Feminists the judges no longer consider the likelihood 
of success on the merits or the impact of a TRO on the male defendant, which is the result of 
VAWA funded Feminist training courses for court personnel and federal money to local 
governments for doing what the Feminists want. 

The Mayor said.... 
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What’s the petite fuehrer [Bloomberg] chiming in for, I thought he was only concerned with 
telling people how many calories they can consume. 

Petite Fuhrer? 

Anyone who has the police spy on left-wing groups and ignores the will of the people for two 
tenn limits, sounds like a dictator to me. 

Hey, plenty of Jews, socialists, commies, and gypsies cooperated with the Nazis. 

Are you a bigot? 

Yes, I’m bigoted against bigots and other ignoramuses—and that’s a lot of people in this 
country. 

Why didn ’tyou sue Commissioner Gatling personally? 

Because I think she’s hot. 

Facts 


The Ku Klux Klan Mindset of the N.Y.C. Commission on Human Rights 

Suing in the N.Y. Supreme Court (13-100299) the N.Y.C. Commission on Human Rights and the 
Commission’s Executive Director of Law Enforcement—Carlos Velez for discriminating against 
me because I’m a Euro-American of protestant ancestry, a divorced husband who has nothing 
good to say about his ex-wife, and is uppity for expressing ideas of which Velez and the effete 
eastern white washed elite disapproves. 

The Commission has the same type of mindset as the Ku Klux Klan in the Deep South in another 
century. Just reverse the color and groups it’s bigoted against. They cannot act by personal 
whim no matter what superficially defined group they belong to or what comeuppance they 
believe members of other groups deserve. Two wrongs don’t make a right, or they didn’t use to. 

The Commission issued an Order that dismissed Den Hollander’s age discrimination complaint 
against the nightclub Amnesia. 

Amnesia refused to admit Den Hollander and his attorney friend, a former Democratic State 
Committeeman, unless they bought a $350 bottle of watered down, brandless vodka. They 
declined. 

Den Hollander went to the Commission to file an age-discrimination complaint. 

The head of law enforcement at the Commission, Carlos Velez, refused to accept Den 
Hollander’s complaint by claiming there was no discrimination because had Den Hollander and 
his friend agreed to buy a $350 bottle, they could have entered. Duh, that can’t be right; 
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otherwise, years ago in the Deep South it would have been okay to require people with relatively 
darker skin color to enter a public bus so long as they sat in the back. The U.S. Supreme Court 
kicked that looney-tune reasoning out of the law in Browder v. Gayle, 352 U.S. 903 (1956). 

The U.S. Supreme Court also said that a discrimination injury can be the existence of a “barrier 
[read $350 bottle of watered down brandless vodka] that makes it more difficult for members of 
one group [read older guys] to obtain a benefit [read chasing young ladies] than it is for members 
of another group [read younger guys].” Northeastern Fla. Chapter, Associated Gen. Contractors 
of America v. Jacksonville, 508 U.S. 656, 666 (1993). 

Municipalities and officials acting under color of law are supposed to be blind, not just to race 
(true there has not been another hominid race on this planet since the Neanderthals died out, 
although some apparently still linger in the government), but to ancestry and to a person’s beliefs 
and speech. 

A letter to the Commissioner forced Velez to accept the case but didn’t reign in his prejudice that 
colored his investigation, reasoning, and Order. Among the reasons for dismissing the age 
discrimination complaint Velez wrote: 

“Complainant [Den Hollander] is a self-professed advocate for men’s rights who identifies 
himself as an ‘anti-feminist lawyer’ on his website, www.roydenhollander.com. He has filed a 
number of lawsuits against bars and clubs that have ‘Ladies Nights,’ and admits in several online 
publications that he is ‘bitter’ from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing several gender 
discrimination suits.” Velez Determination and Order, Ex A. at p. Tres. 

So what’s that got to do with an age-discrimination complaint? Sounds like the typical feminist 
and PCer tactic of discrediting someone by pegging them as a member of a currently disfavored 
group. In Den Hollander’s case, a member of the last remaining 200 men in this country willing 
to fight for their constitutional rights against the feminists and PCers. Although some think that 
200 number is too high. 

Specifically, City HR and Velez violated Den Hollander’s clearly established constitutional 
rights under the Fourteenth Amendment’s equal protection and substantive due process: 

a. Not to be discriminated against based on his ancestry, or national origin, which is a 
suspect classification under equal protection of the 14 th Amendment, Graham v. 
Richardson, 403 U.S. 365, 372 (1971); 

b. To speak and write as he chooses provided such does not create an imminent 
danger of harm, such as yelling “bomb” in Times Square, or defaming someone. 
Terminiello v. Chicago, 337 U.S. 1 (1949). Freedom of speech is a fundamental right 
under substantive due process of the 14 th Amendment that along with equal protection 
protects speech from arbitrary municipal action intended to punish it; 

c. To petition a court for redress of grievances—even against the preferential 
treatment of females. NAACP v. Button, 371 U.S. 415 (1963). Freedom of speech 
includes the right to file lawsuits, which is a fundamental right under substantive due 
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process of the 14 th Amendment that along with equal protection protects litigation 
from arbitrary municipal action intended to punish it; and 
d. To marry or divorce as the heart, or stupidity, dictates and to express opinions 
about such, which are fundamental rights under substantive due process of the 14 th 
Amendment that along with equal protection protects such from arbitrary municipal 
action intended to punish it. Loving v. Virginia , 388 U.S. 1 (1967). 

Euro-American . 

The name “Den Hollander,” which means “the Dutchman,” and photographs of him on his 
website, which Velez refers to in his Order, at p. Tres, brand Den Hollander as belonging to that 
currently disfavored group—Euro-American males. (For some reason, Velez failed to put page 
numbers on his Order, so Den Hollander has supplied them for citation purposes in the de facto 
second, soon became the first language of America, see Ex. A, Order). 

Den Hollander also considered accusing Velez of violating the Fourteenth Amendment by 
discriminating based on color, since Den Hollander is “white,” when not using the micro-wave 
tanning salon down the street, and Velez is of a darker complexion, according to his Internet 
photo, assuming the f-stop was correct. But since Den Hollander lives in one of the few 
remaining de facto communist territories on the planet—Manhattan, and many, but not all, of the 
judges here are lefties, feminists, and political correctionalists who will use any Orwellian 
argument to further their ideology, he assumed it not so far-fetch that they would rule “white” 
not a color but an absence of color, so no illegal discrimination based on the superficial 
characteristic of color. 

Anti-feminist litigation and speech 

Discrimination against my right to file lawsuits to fight for the rights I foolishly thought the U.S. 
Constitution guaranteed me. NAACP v. Button, 371 U.S. 415, 429 (1963). 

Velez discriminated against Den Hollander for being an “anti-feminist lawyer”—assuming he’s 
just referring to the “anti-feminist” part and not the “lawyer” part. Such is prohibited by the 
Constitution, and is the same tactic so commonly used throughout history by small minded 
conformists and two-bit totalitarians: justify violating human rights because an individual does 
not believe, speak, or act as “right minded” people do, or in this case “left minded,” and 
therefore he belongs to a disfavored group. In Den Hollander’s case, one of the last remaining 
200 Euro-American men, or perhaps more accurately African-American men, in this country 
who are willing to fight the feminists and political correctionalists efforts to impose their own 
brand of totalitarianism. 

Whoa! “Totalitarianism” is a strong term. But according to the late Professor Howard Zinn, “To 
exalt as an absolute is the mark of totalitarianism, and it is possible to have an atmosphere of 
totalitarianism in a society that has many of the attributes of democracy.” Believing that a 
particular political ideology is “correct” is as nuts as believing a particular religion is the “true” 
religion—look at the carnage that caused throughout history. 
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Bigotry is evident in Velez ruling that “[Den Hollander’s] description of himself [an anti¬ 
feminist] is consistent with his pattern of filing several gender discrimination suits.” Den 
Hollander pleads guilty, but so what? Is Velez actually saying that any person or organization 
that sues in court for human rights guaranteed by the U.S. Constitution can be summarily 
discriminated against because they brought prior suits? By that reasoning, had Velez been on the 
U.S. Supreme Court in 1954, he would have ruled against the NAACP in Brown v. Board of 
Education, 347 U.S. 483, because the NAACP had a history of fighting in the courts for human 
rights. Would Velez rule the same way on actions brought by the National Council of LaRaza? 
Not likely, but consistency rather than arbitrary decision making driven by prejudices would 
required that LaRaza lose before Judge Velez. 

While Velez’s disapproval of Den Hollander’s jihada against the Feminists (that’s jihad with an 
“a”—wouldn’t want to be accused of gender insensitivity) is irrelevant to the age discrimination 
complaint filed with the City HR, it makes clear that Velez’s disapproval of Den Hollander 
exercising his First Amendment rights is also driven by his effort to curry favor with the 
Feminist Establishment, a.k.a. “Feminarchy America,” by adding to his reasons for ruling against 
Den Hollander the classification that Den Hollander is an “anti-feminist.” 

The Establishment today is a Feminist Establishment—a unitary belief system held by enough 
influential persons so that it dominates over other beliefs in this society, such as the principles of 
the Declaration of Independence and the Constitution. 

Velez and City HR, like so many self-righteous government officials today, believe America is 
now a country similar to the former Soviet Union where legal decisions should be made based on 
whether a person subscribes to the popular, trendy ideology of the day. Those who dissent are 
not disserving of the rule of law because they are so inferior to the “in crowd,” or the effete, 
Eastern, intellectual, white-washed elite that they have no rights for the law to protect. 

Today, all that is needed to justify the stripping of a man’s rights is to label him an “advocate for 
men’s rights” or “anti-feminist.” In the 1950s, the label was “fellow traveler” or “commie 
sympathizer.” 

Marriage Right 

Velez writes, “[Den Hollander] admits in several online publications that he is ‘bitter’ from an 
ex-wife who used him for his US citizenship and money.” That’s an understatement! The ex- 
wife—a Russian mafia prostitute, former mistress to a Chechen warlord, self-proclaimed black- 
magic witch, and devotee of the anti-Christ—secretly fed Den Hollander drugs so that he would 
believe the euphoria he experienced in her presence was the delusion of love—that’s as a noun 
not a verb. 

Thanks to the perversion of state domestic relations laws by the Feminists, the Queens Family 
Court issued an ex parte temporary order of protection against Den Hollander based on perjury 
by his ex-wife, except for the part of Den Hollander bruising her arm by using a little martial arts 
to disann her wheedling an oversized steak knife in an effort to slice him into a steak sandwich. 
Her perjury left out the stuff about the knife—naturally. That protection order still results in U.S. 
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Customs detaining Den Hollander when he re-enters the country even though the order was 
dismissed long ago. Perhaps he should resort to entering the land of his birth with the other 
illegals. 

Okay, so Velez got something right, Den Hollander is “bitter” toward his ex-wife and her 
feminist allies, but what does that have to do with an age-discrimination complaint against a New 
York City nightclub? Nothing, but it has everything to do with showing that Velez is bigoted 
toward Den Hollander for who he is, what he believes, and what he says. 

Relief 

Den Hollander, therefore, requests that this Court under CPLR 7806 order the City of New York 
to have its Human Rights Commission implement in its operations anti-discrimination policies 
that prevent unlawful discriminatory acts by its employees against Euro-Americans of protestant 
origin, divorced husbands, and any man who chooses to fight for his rights by suing or otherwise 
petitioning the government for a redress of grievances. 

In addition under CPLR 7806, the City require the Executive Director for Law Enforcement of 
its Human Rights Commission be required to undergo sensitivity training to mitigate or at least 
enable him to control his prejudice toward Euro-Americans of protestant ancestry, divorced 
husbands, and men who choose to fight for their rights by suing or petitioning the government 
for a redress of grievances. 

State Court Decision 


The State Court dismissed the Article 78 complaint against City HR saying that 

1. Because Den Hollander complained to the State Human Rights Division for sex 
discrimination, he could not complain to City HR about age discrimination even though the State 
said it appeared to be age-discrimination and the State does not have jurisdiction over age 
discrimination by nightclubs. 

“Based on observations made during the field visit, the vast majority of the patrons of the 
nightclub appeared to be under the age of 30 years. Respondent asserts that, when the nightclub 
is crowded, respondent employs an admissions strategy to limit the number of individuals, male 
and female, who do not have the appearance respondent desires to maintain the image of the 
nightclub. A photo on complainant's website suggests that he is significantly older than 
respondent's patrons, and age discrimination is beyond the jurisdiction of the Division with 
regard to public accommodation.” 

A proper analogy of what really occurred in this case is the following: Let’s assume City HR’s 
investigator, Velez, steps into a British telephone booth and ends up in Atlanta, Georgia in front 
of the Pickrick Restaurant in 1964. Hungary after his time travel, he tries to enter the restaurant 
but is met by Lester Maddox brandishing an axe handle. Maddox, an avowed bigot toward 
people with darker skin color and those he thinks are aliens (foreigners) refuses to admit Velez. 
Does Velez have one cause of action, one grievance, against Maddox or two? There’s only one 
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fact situation, but he has two causes of action because Maddox discriminated against him on the 
basis of color and alienage. 

If Georgia in 1964 had the same laws as New York State in 2010, and Velez filed a complaint for 
color discrimination with Georgia’s division of human rights and it dismissed the complaint but 
indicated the discrimination was based on alienage instead, over which it had no jurisdiction just 
like the N.Y. State Division of Human Rights, under Braman and Velez’s definition of 
“grievance” as the fact situation itself, Velez could not file a complaint with Atlanta’s human 
rights commission. He’s out of luck and the bigots win. Such, however, is not the law. 

2. It was okay for Amnesia to discriminate in order to further the club’s younger image 
and because there was limited space inside the club. 

Public lunch counters in the Deep South during the 1960s also admitted only those who furthered 
their image—white. But in doing so, they violated the rights of others. If Amnesia wanted the 
right to admit only persons that fit its image, then it should have acquired a membership club 
liquor license rather than one for a public accommodation. 

The “limited space” rationale is contradicted by one of an Internet blog. “Kelly R. Paris France” 
entered Amnesia minutes before Petitioner and his friend were barred. Inside, she found the 
place not crowded, which means the Court’s argument that I and my friend were required to buy 
a bottle because the club was crowded is false. 

3. The Commission’s Director of Law Enforcement Carlos Velez conducted a sufficient 
investigation even though it was a “desk-chair” or “desktop” investigation. 

The Commission instead relies on two Internet blogs as evidence that Amnesia not only required 
the Petitioner and his friend to buy a $350 bottle in order to enter but required the younger 
patrons to buy a bottle as well. The problem with the blogs is that they do not even concern the 
same date and incident in which I and my friend were discriminated against. 

The State Court did not know whether the two bloggers were who they claimed to be, were sober 
enough that their perceptions and memories were accurate or were even at Amnesia. 

The State Court credits City HR for trying to obtain a silent video from the night of the 
discrimination, but what would it have shown. Young people approach the doorman and are 
allowed in. We approach the doorman and step aside. There’s no audio, so indication what was 
said. 

Also Velez 

• did not interview witnesses, 

• did not issue interrogatories, 

• did not obtain authenticated documents, 

• did not make any telephones logs, which indicates he made no telephone calls, except 
perhaps to Amnesia’s attorney, 
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• did not try to contact a potential witness, attorney Robert M. Ginsberg, who was with 
Petitioner on the night of the discrimination, which amounted to denying Petitioner a 
“full and fair opportunity” to present his claims, Stern v. N.Y.C. Comm ’n Human Rights, 
38 A.D.3d 302, 302 (1st Dep’t 2007), 

• did no more than send a letter to Amnesia addressed to the doorman ‘David,” which was 
returned as undeliverable, 

• did not try to contact anyone familiar with Amnesia’s admission policy, 

• did not try to contact anyone at Amnesia who witnessed the discrimination even though 
there were two bouncers standing next to the doonnan, 

4. That Velez’ failure to follow City HR procedure is not a violation of procedural due 
process rights—wrong. 

“[N]ot properly conducting an investigation in accordance with the [agency’s] procedures would 
mean [it] did not afford sufficient process . . . Rosu v. The City of New York, 2012 U.S. Dist. 
178875 *14 (S.D.N.Y. 2012). 

Rights 

Look, I’m a lawyer. If I get through the day without someone insulting me or threatening me, 
then I figure I missed an appointment. 

People can call me anything they want. It’ll just make me fight harder for my rights. 

The only people who are critical about you fighting for your rights are the ones who are trying to 
get something by violating those rights. 

Chasing young skirts 

I only do what Mother Nature tells me to. 

So I’m looking for the daughter I never had. 

Age 

I thought it was your attitude and not the number of year. 
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Lecturers in world-first male studies course at 
University of South Australia under scrutiny 


POLITICAL EDITOR TORY SHEPHERD 
THE ADVERTISER 
JANUARY 12, 2014 8:08PM 

LECTURERS in a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 

The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 


Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 

"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 

"The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It's very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

He said there were groups that legitimately help men, and then the more extreme activists. 

"That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 


"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 

UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 

"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 
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studies proposals 
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The University of South Australia has distanced itself from a proposal for a series of male studies courses, some of which 
were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health promotion, 
which will begin online next month. 


But an original proposal by one of the university's academics outlined three further certificates, including a course called 
"males and sexism", which named lecturers who have been published on radical men's rights websites. 












American lawyer and self-described aniti-feminist: Roy Den Hollander. Photo: Supplied 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a lawsuit 
against Columbia University for offering women's studies courses that preached a "religionist belief system called 
feminism", The New York Times reported in 2008. 

Advertisement 

Another proposed lecturer, Miles Groth from Wagner College in New York, wrote on the New Male Studies Facebook 
page on Sunday: "Two years of preparation and the support of the university from the start now seem to be jeopardy 
because of unnamed critics making erroneous accusations. It has been known for some years now that academe is held 
hostage by radical ideological feminists in the humanities and social sciences, and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were criticised in 
the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who founded the 
course, Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ... it's not long before 
proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender constrain both 
men and women: 

"Whether we need to run a university course on them, I've got my doubts," she said. "The only reason I can see that you'd 
be running men's studies is for the men who want to complain that they haven't had enough attention as victims, and that 
does worry me. 

"Yes, some men have difficulties with going to doctors ... but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 
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University of South Australia gives controversial 
Male Studies course the snip 

TORY SHEPHERD POLITICAL EDITOR 
THE ADVERTISER 
JANUARY 14, 2014 11:15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates ad links to extreme men's rights organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved" and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 



However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday's Advertiser. 

Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

"As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided "a dangerous platform for anti-women views". 


NEWS 

Tory Shepherd: Pathetic bid for victimhood by 
portraying women as villains 

TORY SHEPHERD THE ADVERTISER JANUARY 14, 2014 11:04PM 

IF you accuse a bunch of men's rights extremists of calling women whores and 
bitches, be prepared for them to deny they call women whores and bitches. 

And then prepare for them to call you a whore and a ... well, worse. 

Which is no big drama -1 learned long ago what happens if you cross these guys. Besides, last 
week I was called ShortHairLargeArse and ButchHairBargeBum. Far more accurate insults, 
although my hair has really grown quite long lately. 

But I'm pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South Australia. 

Most of the courses now won't go ahead - the uni says they were never approved, while other 
materials they say were pending sufficient interest, and a swag of proposed lecturers seemed to 
think they were locked in. 

READ MORE: Gillard 'treatment' a political turnoff 

Big ups to UniSA for having the sense to reject anything linked to those at the very fringe of the 
men's rights spectrum, and instead focus on men's health, taught by their own lecturers, not 
overseas ring ins. 

You'd think I'd shut up now the plans are off the table, but it's really important to get across 
the bigger picture. See, most people probably think that the men's rights guys I was talking 
about - the ones who habitually call women names, argue that they routinely make up rape, 
and put it about that women either incite their own domestic violence or are the abusers 
themselves - are just circle-jerk misogynists. 

They are - misogynists, I mean. And we're talking old-school misogyny - the hatred of women - 
as well as the new-school misogyny - entrenched prejudice against women. 

Not just harmless condescension or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They're trying to get up the stairs and into the light. 

They want to play outside with legitimate experts in men's issues and male disadvantage. 




It's a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the actual 
scientists. Find odd reports and old stories, random statistics and shocking anecdotes, and 
stitch them into a Hannibal Lecter-style creation that mimics valid inquiry. 

Try to sound like the real deal, and look enough like them to fool some people, some of the 
time. 

The good news is most of them struggle to keep up the farce. Paul Elam, editor of A Voice For 
Men, which is the global hub of men's rights delirium, popped up on FiveAA yesterday and said 
it was a lie that his site referred to women as bitches. That is, in turn, a lie. Any doubters 
should just Google it. 

I suspect that Mr Elam's defence, as it is entirely clear that he loves to call women names, that 
he thinks women sometimes are "begging" to be raped, that he scoffs at domestic violence and 
seems to think women deliberately provoke violence against themselves to somehow get at 
men, is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow his managing 
editor's line of logic. Dean Esmay, talking about The Advertiser story on how their site likes to 
call women whores and bitches, said yesterday: 

"We do not regularly call women as a class whores or c**ts... we will on occasion call a woman, 
like Tory Shepherd or a man like (University of Wollongong lecturer) Michael Flood a whore, a 
c**t, or a bitch... yes, we use heated rhetoric." 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard done-by 
men are. 

Not in the important areas of health, where men are behind, or even education, where the 
same thing is happening. Or suicide. 

No, not because of that, but because they keep getting ripped off and attacked by crazy bitches 
and feminazis out to oppress them. 

Poor boys, trying desperately to claim the mantle of victimhood. It would be pathetic if it wasn't 
for the fact that they are trying to make women into villains at the same time. 

It could be dismissed if they weren't trying to creep in where they are not needed, or wanted. If 
they weren't trying to lobby for law changes or to brainwash people into thinking black is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic violence, of 
false rape accusations, of gold diggers. 

But these guys drown out any real discussion with their endless angry spittle. And that's the 
real bitch. 



NEWS 

Men's rights campaigner Roy Den Hollander 
attacks The Advertiser's Tory Shepherd in 
bizarre legal writ filed in New York County 


TORY SHEPHERD THE ADVERTISER JUNE 18, 2014 2:15PM 

ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and 
says if feminists are hot, they can walk all over him in their stilettos. 

Which isn't all that interesting in and of itself, except this is the guy who wanted to teach the 
men of South Australia about their position in the world. 

After The Advertiser revealed UniSA was planning a course in men's studies that included men 
with links to US men's rights extremists, the course was canned. 

Well, according to the university it was never formally approved, although there was a course 
list in existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to 
lecture. 

His subject was going to be about how the law discriminates again men and in favour or 
women. 

See, Mr Den Hollander is a proudly "anti-feminist" lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case where he tried to sue nightclubs for hosting ladies' nights - 
alleging they discriminated against men by giving women cheaper or free drinks or entry. 

Now Mr Den Hollander is suing me (as the political editor of the "online newspaper The- 
Advertiser-Sunday-Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of 
New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

So this is now the subject of legal action - from the land where free speech is in the 
Constitution. 

So I probably can't bang on too much. But Mr Den Hollander, representing himself, has penned 
a legal document (handed over to The Advertiser by a sheriff - who knew we had sheriffs?) 
that cannot remain between me and my lawyer. It's gold and genius like this should be shared. 




So with no further ado, here are some lessons from Mr Den Hollander, who will not be paid to 
give lessons at UniSA: 

Lesson 1: How to censor a journalist by accusing them of censorship. 

"Two modern-day, book-burning, Bacchae reporters from down-under authored and published 
false and misleading information concerning Plaintiff (Den Hollander) with the intent and result 
of harming his economic interests and interfering with a prospective economic advantage by 
causing the University of SA to incinerate the section of a proposed male studies course that 
Plaintiff would have taught," he writes. But wait. 

Lesson 2: How to personally attack a journalist by accusing them of personal 
attacks. 

"The two reporters, Tory Shepherd, AKA "Tory the Torch" for The Advertiser and Amy 
McNeilage, AKA "Amy McNeuter" for The Sydney Morning Herald, used their power as reporters 
to do what weak-minded ideologues have done throughout history — employ personal attacks 
to prevent the spread of knowledge and ideas that they disagreed with." 

Lesson 3: How to prove you are not an extremist by sounding like an extremist. 

"If these two feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators of the University of SA, students there would have had an 
opportunity to acquire information and consider views not available anywhere else in higher 
education." 

Brilliant, no? 

Mr Den Hollander goes on to argue that the "psychological-bacchanalian frenzy" was "yellow, 
female-dog-in-heat reporting" that somehow created the impression that he was "evil and 
should figuratively, if not literally, have his tongue cut out". And questions where I "ever 
uttered a disparaging word about men when going through the trouble of maintaining blonde 
hair at (my) age". Whatever that means. 

"Thank goodness for Australians that Tory was not around for Australia's battle against the 
Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending up 
as Japanese 'comfort girls'," he writes. 

He also talks of his concern that "alien wives and girlfriends" are making up phony abuse cases 
against men, and that men are being targeted by feminists because they were trying to escape 
said feminists by going overseas for girlfriends. 

Guys don't get off scot-free, though - he also has a crack at "girlie-guys". In the men's rights 
vernacular, "girlie-guys" are usually known as "manginas". The terms refer to males who 



believe in equality for women - in Mr Den Hollander's words: "girlie-guys who hope that by 
being sycophants, they can avoid being hexed by the feminists". 

It's at about this point that I start to wonder: Why on Earth give such a man more publicity? 

But it's important, I think, to remain aware and wary of people like Mr Den Hollander. 

I suspect the people at UniSA who flirted with the idea of bringing him over to teach may not 
have really understood his philosophy. 

I also wanted to use this opportunity to put on the public record that I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stilettoes. 
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To the above named Defendants; 

YOU ARE HERBY SUMMONED to answer the complaint in this action and to serve a 
copy of your answer on the Plaintiff within twenty (20) days after service of this Summons and 
Complaint, thirty (30) days, if not delivered personally to you within the State of New York. 
Failure to answer will result in a default judgment being taken against you for the relief 
demanded in the complaint. 

Plaintiff designates New York County as the place of trial based on Plaintiff being a 
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Fairfax Media Ltd., d/b/a The Sydney Morning Herald; 
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Plaintiff, by and through his attorney, Roy Den Hollander, complaining of the defendants 
alleges as follows: 


Introduction 


1. Two modern-day, book-burning, Bacchae reporters from down-under authored and 
published false and misleading information concerning Plaintiff with the intent and result of 
harming his economic interests and interfering with a prospective economic advantage by 
causing the University of South Australia to incinerate the section of a proposed male studies 
course that Plaintiff would have taught. The section was called “Men and the Law” or “Men v. 
the Law.” 

2. The two reporters, Tory Shepherd, a.k.a. “Tory the Torch,” for The Advertiser and Amy 
McNeilage, a.k.a. “Amy McNeuter,” for The Sydney Morning Herald, used their power as 
reporters to do what weak-minded ideologues have done throughout history—employ personal 
attacks to prevent the spread of knowledge and ideas that they disagreed with. 





3. They conducted a high-tech book-burning because they lacked the patience and will to 
review the contents of the online course they opposed. 

4. If these two Feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators of the University of South Australia, students there would have 
had an opportunity to acquire information and consider views not available anywhere else in 
higher education. 

5. In the 1950s, Senator Joseph McCarthy and Roy Cohn also used opprobrious accusations 
in order to restrict dissent or political criticism—as did the witch hunters of yesteryear while 
today it is the witches who are doing the hunting with pogroms against non-conformists who do 
not genuflect to Feminism and political correctionalism. 

6. In their day, McCarthy and Cohn even attacked the overseas library program of the U.S. 
State Department. Card catalogs were searched for works by authors McCarthy and Cohn 
deemed “inappropriate.” The State Department ordered its overseas librarians to remove from 
their shelves “material by any controversial persons, Communists, fellow travelers, etc.” 

Griffith, Robert, The Politics of Fear: Joseph R. McCarthy and the Senate, p. 216, University of 
Massachusetts Press. Some libraries actually burned the newly forbidden books. 

7. Tory and Amy have continued in the McCarthy-Cohn tradition by destroying a proposed 
course at a public university that they deemed “inappropriate” in order to eliminate dissent, and, 
like McCarthy and Cohn, maintain the privileges of their positions and feelings of superiority. 

8. In the 1950s, newsletters such as Counterattack and Confidential Information were 
published to keep track of communist and leftist organizations and individuals. Today in 
Australia, it is Tory at The Advertiser and Amy at The Sydney Morning Herald who keep track 
of “anti-feminists,” “hardliners,” and “extreme right wing groups” and individuals. 
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9. People like Tory and Amy, as with McCarthy and Cohn, just don’t understand that “In a 
free country, we punish men for the crimes they commit, but never for the opinions they have.” 
President Harry Truman. Tory, Amy and their fellow-travelers have recently made a mockery of 
that statement for higher education in Australia. 

Facts 

10. The psychological-bacchanalian frenzy of the two zealot reporters (they believe there are 
two sides to every story: the Feminist side and the politically correct side) began when Tory, on 
or about January 9, 2014, contacted Dr. Gary Misan at the University of South Australia, and, on 
information and belief, claimed that Plaintiff had been “identified as belonging to extreme right 
wing groups in the USA.” 

11. Dr. Misan was developing an online course “to present a balanced view and to counter 
some of the negative rhetoric that exists in society in general and in some areas of academe about 
men.” (Ex. A, Tory Article, Jan. 12, 2014, The Advertiser). 

12. Plaintiff had developed a three-week long section for the proposed course that was based 
on the quote by Sir William Blackstone from 1765, “So great a favorite is the female sex of the 
laws.” 

13. The theme of Plaintiff s section, which would have included three online lectures, 
assignments and class discussions, was that since the industrial revolution (1760-1830), common 
law countries, such as the U.S., England and Australia, had established legal systems that 
discriminated against men largely to their detriment while discriminating against females mainly 
to their benefit. 

14. Plaintiff would have received a set hourly rate of compensation with a total maximum of 
$1250 for teaching his section. The exact amounts were yet to be determined. 
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15. On the morning of January 10, 2014, Plaintiff read an email from Tory requesting his 
telephone number because as she said, “I’m trying to get in touch for a story I’m doing on the 
UniSA [University of South Australia] course you’re involved with . . . Plaintiff emailed her 
his number at 7:40 AM that same morning. 

16. On January 12, 2014, Tory published an article in The Advertiser without having ever 
talked to the Plaintiff. (Ex. A, Tory Article, Jan. 12, 2014, The Advertiser). That seemed 
strange. Plaintiff had in the past worked as a writer and researcher for Metromedia News, now 
Fox 5 News, and Channel 7 Eyewitness News in New York City, but he could not recall anyone 
ever publishing or airing a story and then interviewing one of the subjects of the story afterward. 
Perhaps Tory has a Dr. Who view of time, or that’s the way the media works in an erstwhile 
penal colony. 

17. Tory not only did not interview Plaintiff for her first article, 1 but she was totally ignorant 
of what Plaintiff was going to teach when she wrote her first article. Obviously, she follows the 
maxim “don’t let ignorance get in the way of a good story” that she wants to peddle as news. 
Sounds like the three monkeys, or is it the three stooges? 

18. When dealing with yellow, female-dog-in-heat reporting such as that article, one has to 
understand what ideologically corrupt reporters like Tory are doing. They are not writing for the 
intellect of the average reader but for her gut. They write not to infonn, not to enlighten, and not 
to elucidate, but to propagandize so as to churn the public’s emotions against those they disagree 
with. 


1 Tory did do a quick interview of Plaintiff for her second article, but by then, as that article makes clear, she had 
accomplished her purpose of destroying the men’s studies course. 
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19. The impression Tory created—with her chosen words, their arrangement, the out of 
context quotes she took from Plaintiffs writings, and the selective quotes from others she knew 
agreed with her snake-oil ideology—was that Plaintiff is evil and should figuratively, if not 
literally, have his tongue cut out—verbal mutilation, better known as censorship. 

20. In creating her knee-jerk tapestry of an “inappropriate” male, this Harpy harped on the 
following descriptions of Plaintiff: an “extreme” right-winger, “anti-feminist,” associates with 
persons who use language Tory disapproves of, believes one remaining source of power in which 
men still have a near monopoly is the right to bear arms, calls women’s studies witches studies, 
wants to eliminate the rights females have as humans, and believes Feminists oppress men. 

21. So is Tory’s intended impression of the Plaintiff correct, partially correct, politically 
correct, evolutionarily correct or some combination? Let’s see. 

22. In the 1960s, as an active member of Students for a Democratic Society, Plaintiff was 
accused of being a communist. Today, Tory accuses him of being a right-wing extremist. 
Plaintiffs political views—based on the Declaration of Independence and the first ten 
amendments to the U.S. Constitution—have not changed, only the epithets have changed that 
conformists use to scare others into agreeing with their self-righteous, bigoted and hypocritical 
beliefs. 

23. Plaintiff does describe himself as an anti-Feminist because by his definition of Feminism, 
he’s too intelligent not to be. (He’s also anti-commie, anti-nazi, anti-bigot and anti-ignorance.) 
Tory uses the tenn to paint Plaintiff as a modem-day pariah, but she not only never asked 
Plaintiff what he means by “Feminist” or “Feminism,” she failed to define what she meant by 
“feminist” or “feminism.” Was she referring to Mary Wollstonecraff s brand described in A 
Vindication of the Rights of Woman: with Strictures on Political and Moral Subjects (1792); was 
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she referring to First Wave, Second Wave, Third Wave or Run-For-The-Hills feminism? 

Readers of her article have no way of knowing, but the tenor of the times to which the ignorant 
often subscribe has “anti-feminist” connoting something bad. 

24. Plaintiff defines a Feminist as a person, usually female, who believes that an accident of 
nature, being born female, made her superior to men in all matters under the sun. Believes men 
are guilty until they prove themselves innocent, and that females are innocent until proven guilty, 
but even then a guy is still blamed for what the female did. Tory is definitely a Feminist by this 
definition. 

25. As for associating with persons who use language defined by Tory as “inappropriate,” 
Tory is not an American, although perhaps a descendant of unwelcome Britishers from Botany 
Bay, so it is somewhat understanding that she does not comprehend the right of association or 
speech guaranteed by the First Amendment to the U.S. Constitution. 

26. Tory, like most PCers, use the word “inappropriate” to appropriate the free speech of 
others that upsets their subjective sensitivities, which often requires them to schedule an extra 
session with their therapists. 

27. Plaintiff wonders whether Tory ever uttered a disparaging word about men when going 
through the trouble of maintaining blonde hair at her age. Most likely, any such colorful 
misandry language by her will come out in a deposition. 

28. As for mainly men exercising their right to bear arms—it’s the truth. So how can the 
exercise of a right be extreme? It can’t. 

29. When a government effectively eliminates the rights that the members of a distinct group, 
such as men, are entitled to, the rights that are left, if any, are their remaining sources of power. 
The very reason for rights is to allow the individual or individuals to exercise power against a 
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government that treats them as less than human. For example, free speech is the power of the 
pen, the right of association is the power to organize, and the Second Amendment is to give 
people a fighting chance against unjust state violence, such as the revolution that occurred in 
Kiev. 

30. Thank goodness for Australians that Tory was not around for Australia’s battle against 
the Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending 
up as Japanese “comfort girls.” 

31. The witchcraft label has been historically applied to practices people believe influence 
the mind, body, or property of others against their will. Feminist linguistics is an obvious effort 
to control thought, speech, and action. As George Orwell wrote, “if thought corrupts language, 
language can also corrupt thought,” “Politics and the English Language ,” 1946, and once 
thought is corrupted, so is a person’s beliefs, and corrupted beliefs are the real power for 
controlling people against what otherwise would be their free will. 

32. On eliminating the rights of females, every case brought by Plaintiff sought equality of 
rights between the sexes. Such would have eliminated preferential treatment of females, 
something Tory opposes, since for her equality means that “All animals are equal, but some 
animals are more equal than others.” Animal Farm, George Orwell. 

33. For example, in the Ladies Nights’ case against New York City nightclubs, guys have to 
pay $20 or more just to enter a nightclub while females enter for free. Is that fair, especially 
when the average girl makes more on a per unit of time basis than the average guy—$ 1.09 to 
$1.00, when last I looked at the U.S. Bureau of Labor Statistics. 

34. On oppression by Feminists, if she’s hot, she can walk all over Plaintiff in her stiletto 
heels. 
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35. More seriously, the Violence Against Women’s Act was written by the Feminist Majority 
and NOW’s Legal Defense Fund. Under a section of that Act, American men are targeted by 
allowing their alien wives or girlfriends to accuse them of some phony abuse. The Department 
of Homeland Security will hold secret proceedings to determine whether the abuse occurred, but 
the one person barred from the proceeding is—you guessed it—the guy accused of the abuse. 

The only evidence allowed comes from the alien female. That’s not the back of the bus—the 
man is not even allowed on the bus. He’s left at the station as the Feminist run VAWA Unit in 
Vermont runs over his career and reputation. 

36. That section of the Act is nothing more than a corruption of the truth reached in a 
kangaroo administrative hearing and the abandonment of due process of law. Both of which 
were intended to hann men by the Feminists who wrote it. 

37. Now, to be fair, a word Tory should look up, American females can find themselves in a 
similar position too, but the vast, vast majority are guys targeted by the Feminists because they 
knew guys were the ones trying to escape the Feminists by going overseas for girlfriends. 

38. Tory, besides inventing her own false statements and false innuendos about the Plaintiff 
in her malicious desire to prevent the teaching of a course the contents of which she was 
ignorant, also enlisted the aid of quotes from girlie-guys who hope that by being sycophants, 
they can avoid being hexed by the Feminists. 

39. A quote attributed to a Dr. Michael Flood called the course on the “margins,” and a 
“backlash,” but did this alleged expert read any of the course outlines? Don’t know because 
Tory does not say. Flood obviously sides with Tory, and if lived in America in 1776 would have 
also sided with the Tories, since the founding fathers were responding to injustices and clearly 
outside the main body of the British Empire. 
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40. Dr. Ben Wadham, a lecturer at Flinders University, which was founded all of 40 years 
ago and is ranked at 431 in the bottom half of the QS World University Rankings 2013, is used 
by Tory to criticize the proposed course as “populist.” So, did he read any of the course 
outlines—don’t know. But he surely would have opposed the progressive programs of Teddy 
Roosevelt because they were “populist,” and would have gleefully “crucif[ied] mankind upon a 
cross of gold” because William Jennings Bryan was a “populist.” 

41. Joseph McCarthy and Roy Cohn would have been proud of Tory’s effort even though 
those two were anti-communist while Tory is a limousine lefty. Polar opposites, but they use the 
same tactics, just like the Nazis and Soviets did. 

42. In McCarthy and Cohn’s days, certain words were used to label persons as sub-human, an 
anathema, and not deserving of rights—“communist sympathizer,” “fellow traveler,” and “red,” 
while today Tory and the Feminists use the opprobrium associated with words such as “anti¬ 
feminist,” “right winger,” “hardliner,” and “masculine.” 

43. The hunters of communists in the 1950s had their “blacklists,” which were kept by 
private organizations and used by the media to destroy a person’s prospective economic 
advantage. Today the hunters of the evolutionarily correct keep their “pinklists” on the Internet, 
thanks to the many man-hating Feminist bloggers out for revenge because they were not asked to 
the senior prom. 

44. Amy, The Sydney Morning Herald reporter, threw her torch onto the electronic bonfire of 
knowledge unapproved by the de facto Feminist Ministry of Truth with her January 14, 2014 
article. (Ex. B, Amy Article, Jan. 14, 2014, The Sydney Morning Herald). 

45. Amy’s malice toward men’s studies and anyone who supports such or participates in such 
is plainly demonstrated by the chart at the beginning of her “male-baiting” article that 


9 



stereotypically denigrates those involved in such courses. (Ex. B, Amy Article, Jan. 14, 2014, 
The Sydney Morning Herald). 

46. Amy uses the false appellation “hardline anti-feminist advocate)]’’ in her lead sentence to 
open her McCarthyite assault of false and malicious accusations against Plaintiff. 

47. Her objective is clear: restrict dissent and political criticism of that which she assumes 
are absolute truths in the social sciences and the only ones that Universities should be allowed to 
teach—feminism and political correctness. 

48. Hers modus operandi, like Tory’s, which is most likely driven by an unbalanced urge to 
punish men for every stupid decision she ever made, is characterized by reckless and 
unsubstantiated accusations, as well as demagogic attacks on the character of persons, such as 
Plaintiff. 

49. Amy never interviewed Plaintiff and like Tory did not know how Plaintiff defined the 
tenn Feminism; yet she intentionally used the description “anti-feminist” the way a reporter for 
Pravda in the old Soviet Union would have used the tenn “anti-communist.” At least the 
Russian commie reporters could point to intellectuals such as Marx and Lenin to define 
“Communism,” who can Amy point to for a definition of Feminism—her fellow coeds in 
consciousness lowering sessions at Charles Sturt University? Charles Sturt University is not 
even ranked by the QS World University Rankings 2013. 

50. Instead of picking “extreme” from the reporter’s grab bag of disparaging words, Amy 
pulled “hardline” and “radical.” She intentionally used them to paint a false picture that Plaintiff 
advocates the elimination of rights for females, such as muzzling them on college campuses the 
way she and Tory muzzled male points of view at the University of South Australia by abusing 
the power of the press. 
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51. As with Tory, Amy also used the tactic of the big he and the unfounded accusation 
against Plaintiff in the name of political correctness. (Amy most likely believes her religion is 
“religiously correct,” and we all know the hann that type of conviction caused throughout 
history.) Amy wrote that Plaintiff had “been published on radical men’s rights websites.” Okay, 
Amy, which ones? She doesn’t say. Was she pulling a “McCarthy” when he said he had a list 
of known communists working in the U.S. State Department but never made the list public? 
Looks like it 

52. Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women, the Paris Commune, anti-Vietnam War demonstrators, 
environmentalists, etc. 

53. Amy also intentionally cherry picked from Plaintiffs case against the U.S. Department of 
Education, the State of New York and Columbia University charging the violation of Equal 
Protection, Title IX, and the Establishment Clause by financing and providing only a Women’s 
Studies program but no Men’s Studies program. 

54. By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. If anyone 
needs help in getting into college and graduating, it is men. The courts, however, refused to 
recognize that it was fundamentally unfair to have a Women’s Studies program but no Men’s 
Studies program. After all, when a college has only a boys’ rugby team, but the girls want one, 
the girls get one. 
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55. The case tried to at least temper higher education’s enthusiastic and exclusive 
propagation of Feminism through Women’s Studies and allow countervailing masculine 
perspectives to enter the ivy tower to challenge Feminist orthodoxy. 

56. Higher education’s banishment of Men’s Studies scholarship, such as that offered by Dr. 
Warren Farrell, advances wholesale acceptance of Feminism’s invidious discrimination of men, 
which is inimical to the educational missions of fostering equal justice, ensuring a diverse 
student and alumni body, and helping both sexes find careers. It also has a deleterious impact on 
society as a whole, since “[n]o one should underestimate the vital role in a democracy that is 
played by those who guide and train our youth.” Keyishian v. Board of Regents of University of 
State ofN. Y., 385 U.S. 589, 603 (1967). 

57. But Amy doesn’t care about that because men are the incorrect sex, so her article 
intentionally tries to discredit Plaintiffs prior case by failing to mention the other causes of 
actions and harping on the innuendo that allegations of Feminism as a religion are absurd. To 
Feminists and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases 
on religion indicate otherwise. 

58. As with Tory, Amy relies on quotes from like-minded PCers. For example, 

National Union of Students president Deanna Taylor said it was concerning that the 
academic who founded the course, Associate Professor Gary Misan, was linked to the 
controversial Americans. “It’s a slippery slope once you open the door to people 
with these views and give them a platfonn ... if s not long before proposals like the 
ones that were rejected actually get approved,” she said. 

(Ex. B, Amy Article, Jan. 14, 2014, The Sydney Morning Herald). 

59. A journalist, rather than an ideologue reporter, would have balanced rather than 

advocated this call for censorship with something along the following lines: 

“To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of our Nation. No field of education is so 
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thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion and 
distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will 
stagnate and die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 
U.S. 589, 603 (1967)(Brennan, J.). 

60. Amy also used quotes from Feminist academic Eva Cox who emotionally opposes any 
men’s course. 

61. Amy gave free play to Cox’s malice toward any potential participants in such a course by 
engaging in the all too common tactic that whenever the establishment of the day violates the 
rights of a group, and that group fights back, the establishment mocks them in the hope they will 
give up. 2 

62. Amy used one of Cox’s quotes to deride men in general for wanting attention: “men who 
want to complain that they haven’t had enough attention as victims, and that does worry me.” 
What, Cox worry? Absurd, no man would want attention from her, now Amy is a different 
story. 

63. In another Cox quote used by Amy: “some men have difficulties with going to doctors.” 
It is meant as derision toward men in general, but cannot possibly apply to Plaintiff, since 
whenever he was injured playing Lacrosse, Rugby, or now Krav Maga, he hurried down to the 
emergency room to flirt with the nurses and play upon their Florence Nightingale qualities. 
Qualities that Cox admittedly lacks. 


2 Establishment means a unitary belief system held by enough influential persons so that it dominates over other 
beliefs in a society, such as the principles of the Declaration of Independence and the Constitution. Today, that 
belief system is Feminism and its sister ideology Political Correctness. 
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64. Amy also wrote the men’s course was “rejected in 2012”—that was false. The course 
was “deep-six” as a result of Tory’s first article and Amy’s one article. The reason for the lie 
was, on infonnation and belief, to keep these two online newspapers and their reporters from 
being sued for injurious falsehoods and tortious interference with a prospective economic 
advantage. Such suits rang the dealt knell of McCarthyism in the late 1950s. 

65. Tory headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” (Ex. C, Tory Article, The 
Advertiser, Jan. 14. 2014). Why did she use the word “snip”? Snip means to make a quick cut. 
Were her hate-filled fantasies of male emasculation or circumcision at work? At the very least, it 
connotes feelings of malice toward men and Plaintiff. 

66. Tory reports that most of the men’s course, including the section that was to be taught by 

Plaintiff, was canceled and clearly credits her first article with the “snip”: 

The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had li nk s to extreme men’s rights organisations that believe 
men are oppressed, particularly by feminists. 

The university yesterday said two short courses that would cover male health and 
health promotion programs targeting males had been approved, that “no other courses 
have been approved” and that only university staff would teach the courses. 

A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not “endorse or support the 
controversial comments on gender issues” revealed in [the January 12, 2014] 

Advertiser. 

67. In her closing quote, Tory endorsed Amy’s advocacy that people can say whatever they 
want so long as it is “pro-women”: 

National Union of Students president Deana Taylor said a course like that proposed 
for the university provided “a dangerous platform for anti-women views”. 
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68. The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth, such as the above quoted Deana Taylor, Tory, Amy, and other purveyors of 
ignorance and unanimity. 

69. Tory and Amy clearly belong to the worldwide political-correctionalist conspiracy to 
imprison the thoughts, speech, and actions of people who believe in liberty rather than cow- 
towing to some influential special interest group that only has at its heart the harm of freedom 
loving persons. 

70. The part of the media that has been infected by Feminists, such as the rag journalists Tory 
and Amy, uses its power to inhibit the flow of ideas and invidiously treat differently those with 
unpopular viewpoints by suppressing their speech in favor of politically correct speech. Today 
unpopular viewpoints are a masculine perspective beneficial to males. 

71. The real danger that is demonstrated in this case, which Edward R. Murrow would 

describe as a small picture demonstrating a larger societal problem, is that 

Feminism, like “[nationalism is a relatively recent phenomenon but at other times 
and places the ends have been racial or territorial security, support of a dynasty or 
regime, and particular plans for saving souls. As first and moderate methods to attain 
unity have failed, those bent on its accomplishments must resort to an ever-increasing 
severity. As governmental pressure toward unity becomes greater, so strife becomes 
more bitter as to whose unity it shall be ... . Ultimate futility of such attempts to 
compel coherence is the lesson of every such effort from the Roman drive to stamp 
out Christianity as a disturber of its pagan unity, the Inquisition, as a means to 
religious and dynastic unity, the Siberian exiles as a means to Russian unity, down to 
[the failed] efforts of [World War II’s] totalitarian [regimes]. Those who begin 
coercive elimination of dissent soon find themselves exterminating dissenters. 

Compulsory unification of opinion achieves only the unanimity of the graveyard.” 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-42 (1943)(Justice 
Jackson). 


Parties 


72. Plaintiff Roy Den Hollander is a resident of New York County, New York. 
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73. Defendant Tory Shepherd is the Political Editor for the online newspaper The Advertiser- 
Sunday Mail Messenger, headquartered at 31 Waymouth Street, Adelaide, South Australia 5000, 
Australia and, on infonnation and belief, a resident of the State of South Australia. 

74. Defendant Advertiser Newspapers Pty Ltd. is a registered Australian company, ACN 
007872997, located in Adelaide, Australia, which does business under the name of The 
Advertiser. Service of documents on The Advertiser go to Sir Keith Murdock, 31 Waymouth 
Street, Adelaide, South Australia 5000, Australia. 

75. Defendant Amy McNeilage is the Education Reporter for The Sydney Morning Herald 
headquartered at Fairfax Media, 1 Darling Island Road, Pyrmont NSW 2009, Australia and, on 
information and belief, a resident of the State of New South Wales, Australia. 

76. The Sydney Morning Herald is part of Defendant Fairfax Media Ltd. a registered 
Australian company, ACN 008663161, located at 1 Darling Island Road, Pyrmont NSW 2009, 
Australia. 

Causes of Action 

77. The two causes of action against all defendants are (1) the authoring and publication of 
injurious falsehoods about Plaintiff and (2) tortious inference with the prospective economic 
advantage of Plaintiff teaching the section “Men and the Law” in a male studies course at the 
University of South Australia. 

Personal Jurisdiction 

78. Every day of the year, both The Advertiser-Sunday Mail Messenger and The Sydney 
Morning Herald offer/sell their newspapers through the Internet to residents of New York State, 
which amounts to transacting business in New York under CPLR 302(a)(1). See Deutsche Bank 
Securities v. Montana Board of Investment, 7 N.Y.3d 65 (2006). 
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79. The Advertiser online “provides its audience with the opportunity to become involved 
and be engaged on issues and stories, through debate and social media.” The Sydney Morning 
Herald online provides “access to exclusive discounts, events and competitions, unlimited access 
to our award-winning tablet apps, interactive quizzes, crosswords, Sudoku free in the iPad app.” 
Both are interactive websites that qualify as transacting business in New York. See Citigroup 
Inc. v. City Holding Co., 97 F.Supp.2d 549, 564-66 (S.D.N.Y. 2000). 

80. The two causes of action arise from the Defendants transacting of business in New York 
as cited above. See Johnson v. Ward, 4 N.Y.3d 516, 519 (2005). 

81. The Defendants committed tortious acts without the state causing economic injury to 
Plaintiff within the state while persistently conducting business in New York and soliciting 
subscribers. CPLR 302(a)(3). Persons committing tortious acts using the Internet should expect 
to be within the personal jurisdiction of a state at which tortious acts were directed. 

82. Further, Tory contacted Plaintiff at his email address and subsequently telephoned him at 
his home number in New York County to interview Plaintiff for her second article. 

Damages 

83. One purpose of this case is to put on notice the private “pinklisters” and those who use 
them that they are legally liable for the professional and financial damage they cause. 

84. Plaintiff seeks compensatory damages up to $1250 and punitive damages in the amount 
of $50,000. 

Conclusion 

85. Tory and Amy wrap themselves in the flag of Feminism to justify the imposition of a 
unitary belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of 
members of the educational community and society-at-large. Thanks to these two, fellow 


17 



Feminists, and androgynous males, teachers are under constant surveillance; their pasts are 
combed for signs of disloyalty; their utterances are watched for clues to dangerous anti-Feminist 
thoughts. The Soviet Union used similar tactics to ostracize anti-communists to the Gulags. The 
Feminists simply keep those who disagree with them out of the universities. What are they 
afraid of? I thought they were strong and independent “women,” 
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Exhibit A 


Lecturers in world-first male studies course at 
University of South Australia under scrutiny 

POLITICAL EDITOR TORY SHEPHERD 
THE ADVERTISER 
JANUARY 12, 2014 8:08PM 

LECTURERS in a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 

The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 

Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 


"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 

"The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It's very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

Fie said there were groups that legitimately help men, and then the more extreme activists. 

"That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some. 

Men's FHealth Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 

"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 


UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 

"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 


Exhibit B 


Sydney Morning Herald National 

University of South Australia distances itself from males 
studies proposals 

Date January 14, 2014 

Amy McNeilage 

Reporter 
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The University of South Australia has distanced itself from a proposal for a series of male studies courses, some of which 
were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health promotion, 
which will begin online next month. 

But an original proposal by one of the university's academics outlined three further certificates, including a course called 
"males and sexism", which named lecturers who have been published on radical men's rights websites. 










American lawyer and self-described aniti-feminist: Roy Den Hollander. Photo: Supplied 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a lawsuit 
against Columbia University for offering women's studies courses that preached a "religionist belief system called 
feminism", The New York Times reported in 2008. 

Advertisement 

Another proposed lecturer. Miles Groth from Wagner College in New York, wrote on the New Male Studies Facebook 
page on Sunday: "Two years of preparation and the support of the university from the start now seem to be jeopardy 
because of unnamed critics making erroneous accusations. It has been known for some years now that academe is held 
hostage by radical ideological feminists in the humanities and social sciences, and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were criticised in 
the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who founded the 
course. Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ... it's not long before 
proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender constrain both 
men and women: 

"Whether we need to run a university course on them. I've got my doubts,” she said. "The only reason I can see that you'd 
be running men's studies is for the men who want to complain that they haven't had enough attention as victims, and that 
does worry me. 

"Yes, some men have difficulties with going to doctors ... but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 



Exhibit C 


University of South Australia gives controversial 
Male Studies course the snip 

TORY SHEPHERD POLITICAL EDITOR 
THE ADVERTISER 
JANUARY 14, 2014 11:15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates ad links to extreme men's rights organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved" and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 

However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 



A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday's Advertiser. 

Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

"As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided "a dangerous platform for anti-women views". 
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NYSCEF DOC. NO. 7 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 

- x 

PLEASE TAKE NOTICE that, upon (i) the accompanying Memorandum of Law in 
Support of Defendants Tory Shepherd, Advertiser Newspapers, Amy McNeilage, and Fairfax 
Media’s Motion to Dismiss the Complaint, (iii) the Affidavit of Tory Shepherd, (iv) the Affidavit 
of Amy McNeilage, (v) the Affidavit of Michael Cameron, (vi) the Affidavit of Richard 
Coleman, (vii) the Affirmation of Katherine Bolger, and the exhibits annexed thereto, and upon 
all the proceedings in this case to date, Defendants Tory Shepherd, Advertiser Newspapers, Amy 
McNeilage, and Fairfax Media will move this Court at the Motion Submission Part, 60 Centre 
Street, Courtroom 130, New York, New York 10007, on October 23, 2014 at 9:30 a.m. on, or as 
soon thereafter as counsel can be heard, for an order pursuant to Rules 3211(a)(1), (7) and (8) of 
the New York Civil Practice Law and Rules dismissing the Complaint in the above-captioned 
action in its entirety as against all Defendants’ and granting such other and further relief 
(together with costs) as this Court deems appropriate, on the grounds that this Court lacks 
jurisdiction, the statements complained of do not appear in the article or are either true or 
opinion, and Defendants did not act with the sole purpose of harming Plaintiff. 


Index No. 152656/2014 

NOTICE OF MOTION 

ORAL ARGUMENT 
REQUESTED 
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The Complaint in the above-entitled action is one for injurious falsehood and tortious 


interference with prospective economic advantage. 


Dated: New York, New York 
August 29, 2014 


Respectfully submitted, 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 


By; (AJ^A 

le M. Boigci 




321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

Email: kbolger@lskslaw.com 

Counsel for Defendants 


TO: 


Roy Den Hollander, Esq. 
545 14 th Street, 10 D 
New York, NY 10009 


Plaintiff pro se 
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INDEX NO. 152656/2014 
RECEIVED NYSCEF: 08/29/2014 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


AFFIRMATION OF 
KATHERINE M. BOLGER 


Defendants. 

- x 


KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ Motion to Dismiss the Complaint of Plaintiff Roy Den Hollander (“Den 
Hollander”) pursuant to Rules 3211(a)(1), (7), and (8) of the New York Civil Practice Law and 
Rules. I make this statement upon my personal knowledge, and I would be competent to testify 
at trial to the facts set forth herein. 

2. A true and correct copy of the Complaint against Defendants is annexed hereto as 

Exhibit 1. 

3. Annexed hereto as Exhibit 2 is a true and correct copy of the affidavit of Michael 
Cameron, sworn to on August 7, 2014 in Sydney, Australia. 






4. 


Annexed hereto as Exhibit 3 is a true and correct copy of the affidavit of Tory 


Shepherd, sworn to on August 25, 2014 in Adelaide, Australia. 

5. Annexed hereto as Exhibit 4 is a true and correct copy of the affidavit of Richard 
Coleman, sworn to on August 28, 2014 before a solicitor in Sydney, Australia in the ordinary 
course of business. 

6. Annexed hereto as Exhibit 5 is a true and correct copy of the affidavit of Amy 
McNeilage, sworn to on August 28, 2014 before a solicitor in Sydney, Australia in the ordinary 
course of business. 

7. Annexed hereto as Exhibit 6 is a true and correct copy of Den Hollander’s Brief 
for Plaintiff-Appellant filed in Hollander v. Members of the Board of Regents of the University of 
the State of New York, No. 12-2362-cv (2d Cir. July 19, 2012). 

8. Annexed hereto as Exhibit 7 is a true and correct copy of Den Hollander’s Brief 
for Plaintiff-Appellant filed in Hollander v. Copacabana Nightclub, No. 08-5547-cv (2d Cir. 

Mar. 19, 2009). 

9. Annexed hereto as Exhibit 8 is a true and correct copy of Den Hollander’s Brief 
for Plaintiffs-Appellants filed in Hollander v. United States, No. 08-6183-cv (2d Cir. Apr. 23, 
2009). 

10. On August 31, 2012, Den Hollander wrote an article for^l Voice for Men article 
titled “Update on the Church of Feminism.” A true and correct copy of the article available at 
http://www.avoiceformen.com/feminism/feminist-govemance-feminism/update-on-the-church- 
of-feminism is annexed hereto as Exhibit 9. 

11. On August 20, 2012, Den Hollander wrote an article for A Voice for Men titled 
“Hollander files human rights complaint in NYC” in which he described a complaint he had filed 
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before the New York Human Rights Commission. A true and correct copy of the article 
available at http://www.avoiceformen.com/mens-rights/hollander-files-human-rights-complaint- 
in-nyc is annexed hereto as Exhibit 10. 

12. Annexed hereto as Exhibit 11 is a true and correct copy of Den Hollander’s 
Copyright Complaint fded in Hollander v. Swindells Donovan, No. 08-4045 (E.D.N.Y. Oct. 3, 
2008). 

13. Annexed hereto as Exhibit 12 is a true and correct copy of Den Hollander’s 
Memorandum of Law in Support of Named Plaintiffs Motion for Disqualification of Judge 
Cedarbaum filed in Hollander v. Copacabana Nightclub, No. 07-cv-5873(MGC) (S.D.N.Y. Oct. 
9, 2007). 

14. On October 24, 2010, Den Hollander wrote an article for A Voice for Men titled 
“Why Can’t the Men’s Movement Get its Act Together?”. A true and correct copy of the article 
available at http://www.avoiceformen.com/mens-rights/hollander-files-human-rights-complaint- 
in-nyc is annexed hereto as Exhibit 13. 

15. Annexed hereto as Exhibit 14 is a true and correct copy of the Establishment 
Clause and Equal Protection Complaint filed in Hollander v. Institute for Research on Women & 
Gender at Columbia University, No. 08 Civ. 7286 (S.D.N.Y. Aug. 18, 2008). 

16. Annexed hereto as Exhibit 15 is a true and correct copy of a Southern Poverty 
Law Center article titled “Misogyny: The Sites” available at http://www.splcenter.org/get- 
informed/intelligence-report/browse-all-issues/2012/spring/misogyny-the-sites. 
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17. For the convenience of the Court and counsel for the parties, attached hereto as 
Exhibit 16 is a true copy of a decision in Grimaldi v. Ho, No. 6909/2012 (Sup. Ct. Dutchess Cnty. 
Sept. 3, 2012) which is not readily available. 


Dated: New York, New York 
August 29, 2014 



LOU-' 


KATHERINE M. BOLG 
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Exhibit 1 


Exhibit 2 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney ) 

) ss.: 

State of New South Wales, Australia) 

MICHAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. Since 2013 I have been employed as the National Editorial Counsel at News Corp 
Australia (doing business as News Limited). In that capacity I am responsible for oversight of 
the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited (“Advertiser Newspapers”) is a 
wholly-owned subsidiary of News Corp Australia and publishes The Advertiser. 

4. Advertiser Newspapers is organized under the laws of Australia. 

5. Advertiser Newspapers does not have any offices in New York. 

{00745499;v2} 1 








6. Advertiser Newspapers does not have any employees in New York. 

7. Advertiser Newspapers does not publish in New York and does not sell any 

products in New York. 

8. Advertiser Newspapers does not target any New York audience. 

9. Advertiser Newspapers does not have any business ventures in New York. 

10. Advertiser Newspapers does not have office facilities, locations, employees, 

telephone listings and/or bank accounts in New York.. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 


_ 

VflCHAEL CAMERON 


Sworn to and subscribed before me 
this 7 th day of August, 2014. 
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Exhibit 3 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


x 

Index No. 152656/2014 


Defendants. 


x 


A 


& 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


TORY SHEPHERD, being duly sworn, deposes and says: 

1. I am a citizen of Australia and a resident of Australia and a resident of Adelaide. 

I have personal knowledge of the facts stated in this affidavit and submit this affidavit in support 
of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was the Political Editor for The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for The Advertiser, my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 
specifically, in South Australia. 

4. In my capacity as the Political Editor, I wrote two articles dated January 12 and 
January 14 regarding a prospective male studies course at the University of South Australia. 


















5. A true and correct copy of the article published on January 12, 2014 and given the 
headline “Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. 

6. A true and correct copy of the article published on January 14,2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. 

7. I wrote the articles because they related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 
audience. 

8. By writing the articles, I did not intend to target the United States or the State of 
New York. 

9. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

10. After writing the January 12 article, I spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

11. Except for that telephone call, I had no other contact with anyone in New York 
regarding the articles. 

12. I have never visited the State of New York or travelled through the State of New 

York. 

13. I do not reside in New York and I do not own any property, real or personal, that 


is situated there. 




















- 


14. I do not have and have never had office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 

15. I have never voted or been registered to vote in New York. 

16. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 
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Exhibit 4 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.-.-.- x 


ROY DEN HOLLANDER, 


Plaintiff, 


-again st- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEDLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants. 


x 


AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney) 

) ss.: 

In the state ofNew South Wales 

RICHARD COLEMAN, being duly sworn, deposes and says: 

I am an employee of Fairfax Media Limited of which Fairfax Media Publications Pty Limited 
(“Fairfax Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit 
and submit this affidavit in support of Defendants’ Motion to Dismiss. 


1. Since 1993,1 have been employed as a Solicitor by Fairfax Media Limited. In 
that capacity I am responsible for prepublication advice to a range of publications of Fairfax 
Media and other subsidiaries ofFairfax Media Limited. 

2. The Sydney Morning Herald is pub lished by Fairfax Med ia. 

3. Fairfax Media is organized under the laws of Australia. 

4. Fairfax Media and The Sydney Morning Herald do not have any offices in New 

York. 
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5. Fairfax Media and The Sydney Morning Herald do not have any employees in 
New York. 

6. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not directly sell any products in New York. 

7. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies of The Sydney Morning Herald to be distributed in the United States but 
and neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

8. Fairfax Media and The Sydney Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. 

9. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

10. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. 

11. WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court 
grant their motion to dismiss the Complaint with prejudice in its entirety together with costs and 
such other relief as is appropriate, with costs and such other relief as is appropriate. 
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Richard Coleman 


Sworn to and subscribed before me 
this 28th day of August, 2014. 

■Netary-PtrfcrHe- 
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Exhibit 5 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-----.- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF AMY McNEILAGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS THE COMPLAINT 


City of Sydney) ss.: 

In the State of New South Wales) 

AMY McNEILAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citizen of Australia and a resident of 
Newtown. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was a reporter for The Sydney Morning 
Herald in Sydney, Australia. 

3. As an education reporter for The Sydney Morning Herald , my responsibilities 
included research, sourcing, and writing articles about education news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity as a reporter, I wrote one article dated January 14 regarding a 
prospective male studies course at the University of South Australia. A true and correct copy of 
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that article, which was given the headline “University of South Australia distances itself from 
males studies proposal” (the “Article”), is annexed hereto as Exhibit A. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the United States or the State of 
New York. 

7. I made no contact with anyone in the United States or New York in the process of 
reporting on the controversy. 

8. I did not attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State ofNew 

York. 

10. 1 have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. Ido not reside in New York and I do not own any property, real or personal, that 
is situated there, 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. I have never voted or been registered to vote in New York. 

14. I have never undertaken any business ventures involving New York properties or 
entities. 
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WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate, with costs and such other relief as is appropriate. 



Amy McNeilage 


Sworn to and subscribed before me 
this Thursday 28th of August, 2014. 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertise r”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald ’), by and through their undersigned attorneys, submit this memorandum 
of law in support of their motion to dismiss the Complaint of Plaintiff Roy Den Flollander 
(“Plaintiff’ or “Den Hollander”) pursuant to Rules 3211(a)(1), (7), and (8) of the New York 
Civil Practice Law and Rules (“CPLR”). 1 

PRELIMINARY STATEMENT 

Defendants, two Australian newspapers and two Australian reporters, wrote and 
published three articles about the controversy surrounding a proposed men’s studies course that 
was to take place at the University of South Australia. The articles, which were targeted to the 
Australian readers of the newspaper, mentioned that Plaintiff, an anti-feminist men’s rights 
advocate, was to be a lecturer in the course. Plaintiff now seeks damages in a New York court 
for the publication of these articles in Australia. This Court should dismiss Plaintiffs claims for 
injurious falsehood and tortious interference because this court lacks jurisdiction and the claims 
are meritless as a matter of law. 

First, the only possible connection Defendants have to the State of New York is the fact 
that the articles at issue here were published on the newspapers’ websites and those websites are 
accessible by anyone with a computer throughout the world - including in New York. The New 
York Court of Appeals, however, has held that mere Internet publication is insufficient to 
constitute the transaction of business within the State of New York such that personal 
jurisdiction is appropriate here. SPCA of Upstate N.Y., Inc. v. Am. Working Collie Ass ’n, 18 

The facts necessary for a determination of this motion are set forth in the accompanying 
affirmation of Katherine M. Bolger, sworn to the 29 day of August 2014, and the affidavits of Michael 
Cameron, Richard Coleman, Tory Shepherd, and Amy McNeilage attached as exhibits thereto. 
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N.Y.3d 400, 405 (2012). This Court should dismiss Plaintiffs claims on this basis alone. 

Second, in the alternative, the Complaint must be dismissed because the articles are 
substantially true and cannot, therefore, contain “injurious falsehoods.” Plaintiff has achieved 
significant notoriety by casting himself as an anti-feminist lawyer who makes radical and 
disparaging remarks about feminists - or “femi-nazis” or “witches” as he prefers to call them. In 
this very Complaint, for example, he refers to Shepherd and McNeilage as “[h]arp[ies], Bolger 
Affirmation (“Bolger Aff.”) Ex. 1, Compl. 20, 56 [hereinafter “Compl.”], and “Bacchae,” id. 
at f 1, and suggests that they should be grateful to men or they would have ended up as sex 
slaves to Japanese soldiers in World War II, id. 30 (“Her anti-gun advocacy for men might 
have even resulted in her and Amy ending up as Japanese ‘comfort girls.’”). Plaintiff is exactly 
who the articles say he is. And, to quote Plaintiff himself “‘we punish men for the crimes they 
commit, but never for the opinions they have.’” Id. ][ 9. The Complaint should be dismissed. 

FACTUAL BACKGROUND 

A. The Defendants 

Advertiser Newspapers is an Australian-based corporation and publishes The Advertiser, 
a newspaper based out of Adelaide, Australia and focused on Australian-related news. See 
Bolger Aff, Ex. 2, Cameron Affidavit ^ 3-10 [hereinafter “Cameron Aff.”]; see also About Us, 
The Advertiser (2013) available at http://www.adelaidenow.com.au/help/about. Tory Shepherd, 
at all times relevant to this suit, was the Political Editor for The Advertiser and is a citizen of 
Australia who has never been to the State of New York. Bolger Aff, Ex. 3, Shepherd Affidavit 
Iflf 1,2, 12 [hereinafter “Shepherd Aff.”]. 

Defendant Fairfax Media also is an Australian-based corporation and publishes The 
Sydney Morning Herald based out of Sydney, Australia and focused on Australian-related news. 


2 



Bolger Aff., Ex. 4, Coleman Affidavit *|^ 3-10 [hereinafter “Coleman Aff.”]; History of The 
Sydney Morning Herald, The Sydney Morning Herald (2005), available at 
http://www.smh.com.au/aboutsmh/index.html. At all times relevant to this suit, Amy McNeilage 
was a reporter for The Herald and a citizen of Australia who, like Shepherd, has never been to 
the State of New York. Bolger Aff, Ex. 5, McNeilage Affidavit ][]) 1-3, 9 [hereinafter 
“McNeilage Aff.”]. 

B. Plaintiff Roy Den Hollander 

According to the allegations in Plaintiffs Complaint, Plaintiff is a self-professed anti¬ 
feminist, see Compl. *[ 23, who believes that the women’s rights movement is a plot to 
“eliminate[] the rights that the members of a distinct group, such as men, are entitled to.” Id. f 
29. Plaintiff believes this erosion of men’s rights by women or, as Plaintiff would have it in his 
Complaint, “witches,” id. ][ 5, means that one of the only “remaining sources of power” for men 
is the right to bear arms, which gives men “a fighting chance against unjust state violence,” id. ][ 
29; see also id. f 28 (“As for mainly men exercising their right to bear arms - it’s the truth.”). 

Plaintiff is no stranger to the legal process. Plaintiff has filed many civil suits alleging 
that various programs that he believes favor women are unconstitutional or illegal. He has 
claimed that feminism is a religion, and, therefore, U.S. government funding of educational 
institutions with women’s studies courses violates the Establishment Clause. See Bolger Aff, 
Ex. 6 at 6-13. He has also claimed that “ladies’ nights” at New York nightclubs impermissibly 

On a motion to dismiss pursuant to CPLR 3211(a)(1), a court may consider all documentary 
evidence so long as it is ‘“proved or conceded to be authentic.’” Erich Fuchs Enters, v. ACLUFound., 
Inc., 95 A.D.3d 558, 558 (1st Dep’t 2012) (citation omitted). The “typical[]” example of documentary 
evidence is judicial records. See, e.g., Giuliano v. Gawrylewski, 40 Misc. 3d 1210(A), 2013 WL 
3497611, at *2 (Sup. Ct. N.Y. Cnty. June 27, 2013). Yet even a plaintiffs own writings are properly 
considered documentary evidence. See Love v. William Morrow & Co., 193 A.D.2d 586, 588 (2d Dep’t 
1993) (affirming dismissal at the pleading stage because “[a] comparison of the disputed language 
employed by [defendant] with the plaintiff s own words in his term paper for the Princeton graduate 
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“discriminate] against men,” see id., Ex. 7 at 2, and that the Violence Against Women Act 
violates the Equal Protection Clause and is motivated by “animus toward American citizens, 
mainly men, who marry foreigners,” see id.. Ex. 8 at 48-49. Plaintiffs complaints along these 
lines have been unsuccessful, see, e.g., Hollander v. Members ofBd. of Regents ofUniv. of NY., 
524 F. App’x 727, 730 (2d Cir.) (rejecting Establishment Clause claim and chastising Hollander 
for bringing multiple similar claims; “Before again invoking his feminism-as-religion thesis in 
support of an Establishment Clause claim, we expect him to consider carefully whether his 
conduct passes muster under Rule 11.”), cert, denied, 134 S. Ct. 197 (2013); Hollander v. Inst. 
For Research On Women & Gender at Columbia Univ., 372 F. App’x 140, 141-42 (2d Cir. 

2010) (affirming dismissal of Plaintiff s claim that the existence of a women’s studies program at 
Columbia University violated the Establishment Clause). In some instances, Plaintiff has blamed 
this lack of success on judges who are women. See, e.g., Bolger Aff., Ex. 9 (arguing that a 
judge’s opinion was “factually wrong, but try telling that to a lady judge if you’re a man”); see 
also Hollander v. Swindells-Donovan, No. 08-CV-4045 (FB) (LB), 2010 WL 844588, at *1 
(E.D.N.Y. Mar. 11, 2010) (noting that Den Hollander sought the disqualification of a federal 
district judge on the basis that “her conduct had ‘create[d] the appearance that [she], whether true 
or not, is biased and prejudiced against men’”) (citation omitted), aff’d sub nom. Hollander v. 


course demonstrates the ‘substantial truth’ of [defendant’s] words, rather than their falsity”); Grimaldi v. 
Ho, No. 6909/2012 (Sup. Ct. Dutchess Cnty. Sept. 3, 2012) at 6 (relying on plaintiff s own “December 
2011 newsletter” to support substantial truth finding) (attached as Bolger Aff., Ex. 16). 

The Court is entitled in adjudicating this motion under CPLR 3211(a)(1), (7), and (8) to take 
judicial notice of certain materials, such as court records and newspaper articles, without converting the 
motion to one for summary judgment. See, e.g., Saleh v. N.Y. Post, 78 A.D.3d 1149, 1151-53 (2d Dep’t 
2010); see also Gomez-Jimenez v. N.Y. Law Sch., 36 Misc. 3d 230, 258 n. 13 (Sup. Ct. N.Y. Cnty.) 
(taking judicial notice of newspaper article reporting a 25% decline in law school admissions), aff’d, 103 
A.D.3d 13 (1st Dep’t 2012); People v. Larsen, 29 Misc. 3d 423, 425 (Crim. Ct. N.Y. Cnty. 2010) (taking 
judicial notice of certain statements on a private website); Sprewell v. NYP Holdings, Inc., 1 Misc. 3d 
847, 850 (Sup. Ct. N.Y. Cnty. 2003) (taking judicial notice of publication of various articles on topics 
related to defamation plaintiff in considering motion to dismiss). 
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Steinberg, 419 F. App’x 44 (2d Cir. 2011); Bolger Aff., Ex 12. 

Outside of the courts, Plaintiff is a contributor to A Voice for Men, a controversial men’s 
rights website, writing about the purported plight of men in American society at the hands of 
women, corporations who support women, and the government. See, e.g., Bolger Aff., Ex. 9. In 
these articles, Den Flollander called for the end of women’s studies or as he “affectionately 
call[s] them[,] ‘Witches’ Studies,”’ id., and complained he has been discriminated against 
because of “prejudice against Euro-Americans of protestant ancestry, divorced husbands who 
criticize their ex-wives, and men who choose not to meekly submit to feminist and political 
correctionalist totalitarianism,” id.. Ex. 10. 

Elsewhere, Plaintiff has written that “[t]he purpose of the Feminist Movement is not 

■5 

equality, justice or freedom, but. . . power over men.” Id., Ex. 11 at 6. He believes that men 
have been victimized by women because, “Beyond [having to provide] food and housing, [a 
man] must satiate . . . [his wife’s] relentless vanity with expensive jewelry, perfumes, clothes and 
cosmetics,” id., and rails against domestic violence hotlines because there are no “advertisements 
paid for by taxpayer dollars giving men a number to call to get some ragging, nagging, malicious 
slut to shut her yap,” id. at 8. 

C. The Publications At Issue 

1. The Advertiser Articles 

On January 12, 2014, Advertiser Newspapers published an article written by Shepherd 
titled “Lecturers in world-first male studies course at University of South Australia under 
scrutiny.” Compl., Ex. A (the “First Advertiser Article”). In that article. Shepherd notes that 

When his opposing counsel attached these articles as an exhibit to an affidavit in opposition to 
Den Hollander’s motion to disqualify a female judge based on her bias against men, Den Hollander sued 
opposing counsel for copyright infringement. Bolger Aff., Ex. 11. 
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some men’s studies courses scheduled to be held at the University of South Australia would be 
led by lecturers “linked to extreme views on men’s rights and websites that rail against 
feminism.” Id. Shepherd reported that Plaintiff, a “self-professed ‘anti-feminist lawyer,”’ was 
one of the lecturers. Id. Shepherd cited Den Hollander as “argu[ing] that feminists oppress men 
in today’s world and refers to women’s studies as ‘witches’ studies.’” Id. Shepherd then quotes 
the course founder who defended the men’s studies courses as well as masculinity scholars who 
argued that “‘populist’ male studies” lent themselves to the “more extreme activists.” Id. 

As a follow up on January 14, The Advertiser published another article by Shepherd titled 
“University of South Australia gives controversial Male Studies course the snip.” Id., Ex. C (the 
“Second Advertiser Article”). The Second Advertiser Article reported that the University had 
decided against approving the men’s studies courses. Id. Shepherd also summarized an 
interview she conducted with Den Hollander, wherein, among other things, he said he was 
“preparing a course that looked at how the law favours females when it comes to employment, 
crime, domestic relations, property, divorce and illegitimate children.” Id. She also noted that 
Plaintiff “stood by his claim that men’s remaining source of power was ‘firearms.’” Id. 

2. The Sydney Morning Herald Article 

Also on January 14, Fairfax Media published an article written by McNeilage. Id., Ex. B 
(“77ze Herald Article”). That article, titled “University of South Australia distances itself from 
males studies proposals,” noted that the University had not approved several males studies 
courses, “some of which were to be taught by hardline anti-feminist advocates.” Id. After 
introducing Den Hollander as one of the lecturers for the courses and as a “self-described anti¬ 
feminist,” McNeilage spent the remainder of her short article focusing on an academic at the 
University who was linked to Den Hollander and another lecturer for a men’s studies course. Id. 
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3. The Complaint 

Plaintiff filed his Complaint against Defendants on March 24, 2014. Plaintiff served the 

Complaint through the Hague Convention on the Service Abroad of Judicial and Extrajudicial 

Documents. Thereafter, Plaintiff and Defendants entered into a stipulation extending 

Defendants’ time to answer to August 30, 2014 and Plaintiffs reply to October 9, 2014. 

The Complaint purports to assert two causes of action against all Defendants for (1) 

“authoring and publication of injurious falsehoods about Plaintiff and (2) tortious interference 

with prospective economic advantage.” Id. f 77. 

In his first cause of action, Plaintiff alleges the First Advertiser Article published an 

injurious falsehood about him because “[t]he impression Tory created” was that Plaintiff was 

“evil and should figuratively, if not literally, have his tongue cut out.” Id. Tf 19. Plaintiff claims: 

In creating her knee-jerk tapestry of an “inappropriate” male, this Harpy harped 
on the following descriptions of Plaintiff: an “extreme” right-winger, “anti- 
feminist”, associated with persons who use language Tory disapproves of, 
believes one remaining source of power in which men still have a near monopoly 
is the right to bear arms, calls women’s studies witches studies, wants to eliminate 
the rights females have as humans, and believes Feminists oppress men. 

Id. 120. 

Plaintiff claims that The Herald Article injured him because “Amy uses the false 
appellation ‘hardline anti-feminist advocate’ in her lead sentence to open her McCarthyite assault 
of false and malicious accusations against Plaintiff,” id. ][ 46, and by stating that Plaintiff had 
“‘been published on radical men’s websites,”’ id. f 51. Plaintiff also claims The Herald Article 
injured him by stating that his men’s studies course was “‘rejected in 2012.’” Id. 64. Finally, 
Plaintiff claims the Second Advertiser Article harmed him by stating that ‘“some of the lecturers 
listed for professional certificates had links to extreme men’s rights organizations.’” Id. 66. 
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In the second cause of action, Plaintiff claims that Defendants’ articles were published 
“with the intent and result of harming his economic interests and interfering with a prospective 
economic advantage by causing the University of South Australia to incinerate the section of a 
proposed male studies course that Plaintiff would have taught.” Id .*\f 1. 

ARGUMENT 

This is a case about Australian newspapers that published news stories written by 
Australians about an Australian controversy. The only connection any of the four Defendants 
have to this litigation is the publication of the articles on websites accessible in New York state. 
As a matter of law, mere Internet publication is insufficient to confer personal jurisdiction over 
these Defendants. For this reason alone, Plaintiffs Complaint must be dismissed. 

In addition, Plaintiffs claims fail on their merits. The sine qua non of an injurious 
falsehood claim, like a defamation claim, is the existence of a falsehood. Air Wisconsin Airlines 
Corp. v. Hoeper, 134 S. Ct. 852, 861 (2014); see also Penn Warranty Corp. v. DiGiovanni, 10 
Misc. 3d 998, 1003 (Sup. Ct. N.Y. Cnty. 2005). Here, Plaintiffs own Complaint establishes that 
the complained of statements are substantially true. Plaintiff is an unrepentant anti-feminist who 
believes feminists (or witches, as he prefers to call them) are seeking to subjugate the rights of 
men. To the extent that the articles characterize him as such, they are substantially true. 

Finally, Plaintiff cannot prevail on his tortious interference claim because he will never 
be able to demonstrate, as he must, that the sole intention of Defendants in publishing the articles 
was to harm him. For these reasons, Plaintiffs Complaint should be dismissed. 
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POINT I 


THIS COURT LACKS JURISDICTION OVER DEFENDANTS 

This action should be dismissed 4 because this Court lacks jurisdiction pursuant to CPLR 
§ 302 over the Australian Defendants. 3 

Personal long-arm jurisdiction is governed by CPLR § 302. Significantly, CPLR §§ 
302(a)(2) and (3) preclude the exercise of “long-arm” jurisdiction over an out-of-state defendant 
in actions like the ones at issue here that sound in defamation. 6 See, e.g ., Pontarelli v. Shapero, 
231 A.D.2d 407, 410 (1st Dep’t 1996) (jurisdiction over non-domiciliary defendants barred by 
the “specific language” of CPLR §§ 302(a)(2)-(3)); Morrison v. NBC, 19 N.Y.2d 453, 459 
(1967) (claims of reputational damage “fall within the ambit of tortious injury which sounds in 
defamation”). This bar to jurisdiction over out-of-state defendants in defamation actions exists 
in order to prevent “disproportionate restrictions on freedom of expression.” Am. Working Collie 


This Court can rely on affidavits in determining a motion to dismiss pursuant to CPLR 
3211(a)(8). See SNSBank, N. V. v. Citibank, N.A., 7 A.D.3d 352, 354 (1st Dep’t 2004) (where defendants 
submit affidavits alleging facts showing they were not subject to jurisdiction and plaintiff failed to 
provide “tangible evidence which would constitute a ‘sufficient start’ in showing that jurisdiction could 
exist,” dismissal was proper (internal marks and citation omitted)). 

Plaintiff did not appear to plead that this Court has general personal jurisdiction over Defendants 
pursuant to CPLR § 301. See Compl. f 73-82. Any such pleading would have been futile. The question 
under CPLR § 301 is whether one’s “aggregate” activities are such “that it may be said to be ‘present’ in 
the State ‘not occasionally or casually, but with a fair measure of permanence.’” Laufer v. Ostrow, 55 
N.Y.2d 305, 310 (1982) (citation omitted); see also Brinkmann v. Adrian Carriers, Inc., 29 A.D.3d 615, 
617 (2d Dep’t 2006). None of the Defendants has these kind of contacts with New York. See Cameron 
Aff. ff 5-10, Shepherd Aff. ff 11-16, Coleman Aff. ff 4-10, McNeilage Aff. ff 6-14. 

6 CPLR § 302(a) reads in relevant part: 

(a) Acts which are the basis of jurisdiction. As to a cause of action arising from any of 
the acts enumerated in this section, a court may exercise personal jurisdiction over any 
non-domiciliary, or his executor or administrator, who in person or through an agent: 

1. transacts any business within the state or contracts anywhere to supply goods or 
services in the state; or 

2. commits a tortious act within the state, except as to a cause of action for defamation of 
character arising from the act; or 

3. commits a tortious act without the state causing injury to person or property within the 
state, except as to a cause of action for defamation of character arising from the act[.] 
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Ass Vi, 18 N.Y.3d at 404. To ensure that the purpose behind the policy is not evaded, this bar 
applies to causes of action sounding in defamation even if those claims are creatively labeled as 
“injurious falsehood.” See, e.g., Findlay v. Duthuit, 86 A.D.2d 789, 790 (1st Dep’t 1982) (in 
assessing personal jurisdiction bar for defamation actions, courts look to “the reality and the 
essence of the action)] and not its mere name”); Deer Consumer Prods., Inc. v. Little Grp., 37 
Misc. 3d 1224(A), 2012 WL 5898052, at *3 (Sup. Ct. N.Y. Cnty. Nov. 15, 2012) (“The alleged 
publication of false reports is at the core of each of these [tortious interference with business 
relations] claims, and therefore, is subject to the exclusion for defamation claims from long-arm 
jurisdiction.”); see also Cantor Fitzgerald, L.P, v. Peaslee, 88 F.3d 152, 157 (2d Cir. 1996) 
(plaintiffs’ “additional claims of injurious falsehood and tortious interference with prospective 
economic advantage likewise do not independently establish personal jurisdiction under [CPLR 
§§ 302(a)(2)-(3)] because the entire complaint sounds in defamation”). 

Here, it is beyond dispute that both Plaintiffs claims sound in defamation because he 
seeks damages for injury to reputation. Compare Morrison, 19 N.Y.2d at 459 (claim based on 
damage to public “perception” of plaintiff sounds in defamation) with Compl. 1,2, 5, 18, 19, 
38, 45, 48, 50, 57. And, all Defendants are non-domiciliaries residing in Australia, see Shepherd 
Aff. 1,13; McNeilage Aff. 1, 11; Cameron Aff. 3-10; Coleman Aff. 3-10. This 
Court, therefore, cannot exercise long-arm jurisdiction here. 

This Court only has jurisdiction over this action, therefore, if Plaintiff can demonstrate, as 
he alleges, that Defendants “transact)] any business” within New York within the meaning of 
CPLR § 302(a)(1). See Compl. 78-82. In determining whether a defendant is subject to 
jurisdiction under this section, courts must first ask whether the defendant transacts business in 
the state and then whether the claim arises out of that business. Best Van Lines, Inc. v. Walker, 
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490 F.3d 239, 246 (2d Cir. 2007). 

Although CPLR § 302(a)(1) does not have the same defamation carve out as do CPLR §§ 
302(a)(2) and (3), the Court of Appeals has cautioned that courts should take “particular care” in 
determining whether claims sounding in defamation are properly subject to CPLR § 302(a)(1), 
because the same free speech concerns that bar claims under CPLR §§ 302(a)(2) and (3) are 
present under CPLR § 302(a)(1). Am. Working Collie Ass ’n, 18 N.Y.3d at 405; see also Best 
Van Lines, Inc., 490 F.3d at 248 (“New York courts construe ‘transacts any business within the 
state’ more narrowly in defamation cases . . . .”). Thus, in the context of suits sounding in 
defamation, when the “publication itself constitutes the alleged ‘transaction of] business’ for the 
purposes of section 302(a)(1), more than the distribution of a libelous statement must be made 
within the state to establish long-arm jurisdiction over the person distributing it.” Best Van 
Lines, Inc., 490 F.3d at 248. 

Flere, assessing the totality of Defendants’ activities in the forum, no Defendant 
“transacts any business” in the state under CPLR § 302(a)(1). As to Advertiser Newspapers and 
Fairfax Media, Den Flollander makes only cursory allegations that these publications “offer/sell 
their newspapers through the Internet to residents of New York State, which amounts to 
transacting business in New York.” Compl. ]{ 78; see also id. at 80. The New York Court of 
Appeals has held as a matter of law, however, that publishing a website that is accessible in New 
York is not, on its own, sufficient to confer jurisdiction over the publisher. See Am. Working 
Collie Ass 18 N.Y.3d at 405 (“[I]t is of importance that the statements were not written in or 
directed to New York. While they were posted on a medium that was accessible in this state, the 
statements were equally accessible in any other jurisdiction.”); see also Deer Consumer Prods., 
Inc., 35 Misc. 3d at 384 (“posting of allegedly defamatory material outside New York [about a 
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New York resident] on a website merely accessible in New York does not, without more, 
provide a basis for jurisdiction over a non[-]domiciliary for the purposes of CPLR § 302(a)(1)”); 
Gary Null & Assocs., Inc. v. Phillips, 29 Misc. 3d 245, 250 (Sup. Ct. N.Y. Cnty. 2010) (“an out- 
of-state resident does not subject himself to jurisdiction in New York by simply maintaining a 
website visited by New Yorkers.”). 7 Accordingly, the availability of The Advertiser and The 
Herald on the Internet cannot confer personal jurisdiction here. 

Plaintiff next alleges that this Court has jurisdiction over this action because The 
Advertiser and The Herald websites are interactive. Compl. f 79. But the interactivity of a 
website does not confer jurisdiction unless the interactive features are targeted at New York. 
Deer Consumer Prods., Inc., 35 Misc. 3d at 386 (“Regardless of the interactivity level of 


The Hercdd website does have subscribers in New York. See Coleman Aff. 8. But this does 
nothing to change the analysis. Internet subscription services simply do not confer jurisdiction over 
media companies without something more. Sino Clean Energy Inc. v. Little, 35 Misc. 3d 1226(A), 2012 
WL 1849658, at *7 (Sup. Ct. N.Y. Cnty. May 21, 2012) (“Little’s internet activities of maintaining a 
website with discussion threads and email subscription offering, posting responses and comments to the 
website users, who could download reports and files directly to their computers, are insufficient to 
support a necessary finding that Little purposefully and knowingly interacted with New York residents or 
otherwise targeted New York for business, ‘thus invoking the benefits and protections of [New York’s] 
laws’” (citation omitted)); Am. Radio Ass ’n v. A. S. Abell Co., 58 Misc. 2d 483, 484-85 (Sup. Ct. N.Y. 
Cnty. 1968) (where 400 copies of the Baltimore Sun were distributed in New York, jurisdiction was 
improper in defamation action because the facts underlying the complained of column’s publication 
“occurred in Baltimore”). And, in any event, Plaintiffs cause of action does not arise out of The Herald's 
offering subscriptions; it arises out of The Herald's gathering news in Australia and publishing that news 
in Australia. See, e.g., Merritt v. Shuttle, Inc., 13 F. Supp. 2d 371, 378 (E.D.N.Y. 1998) (emphasizing 
that claim arose out of Washington, D.C. broadcast not mail orders for “transcripts of broadcasts”); see 
also Global Gospel Music Grp. LLC v. Habukkuk Music, Inc., No. 10 Civ. 01818(GBD), 2010 WL 
4968172, at *4 (S.D.N.Y. Dec. 6, 2010) (where cause of action arose out of out-of-state activities, 
defendants’ in-state activities were irrelevant); A. S. Abell Co., 58 Misc. 2d at 484-85. 

Further, the fact that a third party called Press Reader prints and distributes copies of The Herald 
similarly does not change the analysis. Indeed, a third party’s distribution of products into the state are 
not attributable to a defendant absent some evidence that the defendant controlled the actions of the third 
party. Stephan v. Babysport, LLC, 499 F. Supp. 2d 279, 287 (E.D.N.Y. 2007) (sales in New York by a 
third party defendant entered into a distribution contract with insufficient to constitute transacting 
business); see also Global Gospel Music Grp. LLC, 2010 WL 4968172, at *4 (noting that “[s]ales through 
a . . . nationwide distributor do not involve purposeful availment”). The Herald has no control 
whatsoever where Press Reader, an independent company, distributes copies of The Herald - let alone 
whether they are distributed in New York. Coleman Aff. f 7. Therefore, The Herald cannot be subject to 
jurisdiction based on this fact. 
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[defendant’s] Web site . . . , there is no indication that [defendant’s] internet postings on these 
Web sites, which are merely accessible to anyone—in New York and in the entire world—were 
expressly targeted at anyone in New York.”); see also Realuyo v. Villa Abrille, No. 01 CIV. 
10158(JGK), 2003 WL 21537754, at *7 (S.D.N.Y. July 8, 2003) (interactive advertising 
hyperlinks unrelated to claims insufficient to support transacting business jurisdiction), aff’d sub 
nom. Realuyo v. Abrille, 93 F. App’x 297 (2d Cir. 2004); accord Best Van Lines, Inc., 490 F.3d 
at 252 (a website’s interactivity ‘“does not amount to a separate framework for analyzing 
internet-based jurisdiction’” (citation omitted)). Accordingly, even if these Defendants’ websites 
could be construed as interactive, Den Hollander makes no allegation - nor can he - that the 
alleged interactive aspects target New York. 

Finally, neither The Advertiser nor The Herald transact any other business in the United 
States. They are Australian publications based in Australia targeting Australian audiences. 
Cameron Aff. 3-4, 8; Coleman Aff. ^'| 3, 8. They do not publish anything in New York or 
have any other business ventures in New York. Cameron Aff. Tflf 7, 9; Coleman Aff. 6, 9. 8 

Next, Plaintiff makes only a single jurisdictional allegation as to Defendant Shepherd, 
i..e., that she “contacted Plaintiff at his email address and subsequently telephoned him at his 
home number in New York County.” Compl. ^] 82. New York courts, however, have routinely 
rejected the argument that a single or even a couple of phone calls or even visits into New York 
by a journalist are sufficient to constitute the “transaction of business.” See Am. Working Collie 
Ass ’n, 18 N.Y.3d at 405 (describing defendant’s contacts as “quite limited” where defendant 
placed “three phone calls and [made] two short visits [into New York]—totaling less than three 

* Moreover, even if this Court could be said to have personal jurisdiction over The Advertiser and 

The Herald, those contacts would not be sufficient to confer personal jurisdiction on Shepherd and 
McNeilage. See Laufer, 55 N.Y.2d at 313 (no basis for long-arm jurisdiction over an employee where 
employee was acting on behalf of employer). 
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hours—in addition to the donation of cash and leashes [for rescue animals]”); Copp v. Ramirez, 
62 A.D.3d 23, 29 n.3 (1st Dep’t 2009) (expressing “doubts as to whether the out-of-state 
defendants’ minimal contacts with New York,” including travelling to New York in their 
capacities as reporters and staying in New York for no longer than 48 hours, “would be sufficient 
proof to establish the element of transacting business”); Granat v. Bochner, 268 A.D.2d 365, 365 
(1st Dep’t 2000) (“sending faxes and making phone calls to this State are not, without more, 
activities tantamount to ‘transacting business’”); cf. Findlay, 86 A.D.2d at 790 (“it is clear that 
the single telephone communication made to defendant in France does not qualify as the 
transaction by defendant of business within this state.”). Because Plaintiff has identified only 
these two de minimus contacts with the state of New York, there is, therefore, no personal 
jurisdiction over Shepherd for this reason. 

As to McNeilage, Den Hollander makes no allegations as to why she is subject to 
personal jurisdiction in New York. See generally Compl. f|[ 78-82. But the law is clear that he 
has a duty to do so. See Pramer S.C.A. v. Abaplus Int’l Corp., 76 A.D.3d 89, 96 (1st Dep’t 2010) 
(“Preliminarily, there are no allegations that Vargas personally conducted any transaction in New 
York, notwithstanding his possible corporate affiliation, so jurisdiction cannot be obtained over 
him as an individual.”). For this reason, Plaintiff has failed to show that McNeilage is subject to 
personal jurisdiction in New York. 

In sum, Plaintiff asks this Court to find that “transacting business” personal jurisdiction is 
proper over four Australian Defendants located over ten thousand miles away from New York 
based almost exclusively on the fact that Defendants’ articles were accessible in New York on 
the Internet. This argument is inconsistent with Court of Appeals precedent and would 
effectively nullify CPLR §§ 302(a)(2) and (3)’s free speech protections, because anytime any 
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out-of-state newspaper published an article to the Internet it would automatically be subject to 
personal jurisdiction under Plaintiffs expansive view of “transacting] business” under CPLR § 
302(a)(1). Consistent with “the state’s policy of preventing disproportionate restrictions on 
freedom of expression,” Am. Working Collie Ass ’n, 18 N.Y.3d at 404, this Court should dismiss 
Plaintiff s Complaint for lack of personal jurisdiction as to all Defendants. 

POINT II 

THE MERITS OF PLAINTIFF’S CLAIMS MUST BE JUDGED AGAINST THE 
BACKDROP OF THE FIRST AMENDMENT 

In the alternative, Plaintiffs claims as alleged against Defendants cannot withstand a 
motion to dismiss on the merits either. When evaluating a motion to dismiss pursuant to CPLR 
3211(a)(7) for failure to state a claim, courts must grant the motion if the “four comers” of a 
plaintiffs complaint fail to evidence facts ‘“which taken together manifest any cause of action 
cognizable at law.’” McGill v. Parker , 179 A.D.2d 98, 105 (1st Dep’t 1992) (citation omitted) 
(dismissing defamation claim). And, while courts must accept as true allegations in a plaintiffs 
complaint, courts need not accept as true “‘bare legal conclusions.’” Cangro v. Marangos, 61 
A.D.3d 430, 430 (1st Dep’t 2009) (citation omitted). 

Similarly, “[ujnder CPLR 3211(a)(1), a dismissal is warranted” when “documentary 
evidence submitted conclusively establishes a defense to the asserted claims as a matter of law.” 
Leon v. Martinez, 84 N.Y.2d 83, 88 (1994). “A movant is entitled to dismissal under CPLR § 
3211 when his or her evidentiary submissions flatly contradict the legal conclusions and factual 
allegations of the complaint.” Uzamere v. Daily News, L.P. , 34 Misc. 3d 1203(A), 2011 WL 
6934526, at *2 (Sup. Ct. N.Y. Cnty. Nov. 10, 2011). 

Where, as here, injurious falsehood and related tort claims are insufficient on their face, 
New York courts do not hesitate to dismiss them. See, e.g., Muhlhahn v. Goldman, 93 A.D.3d 
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418, 419 (1st Dep’t 2012) (affirming grant of CPLR 3211(a)(1) motion because “based on the 
documentary evidence,” the challenged statements were “true or substantially true”); Pitcock v. 
Kasowitz, Benson, Torres & Friedman LLP, 74 A.D.3d 613, 615 (1st Dep’t 2010) (dismissing 
injurious falsehood claim where, in part, plaintiff “insufficiently pleaded” falsity). This is 
especially so where claims unquestionably implicate defendants’ First Amendment rights to 
report newsworthy information, requiring courts to “consider [the] case against the background 
of a profound national commitment to the principle that debate on public issues should be 
uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and 
sometimes unpleasantly sharp attacks.” N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). 
Indeed, the Court of Appeals has recognized that “[t]he threat of being put to the defense of a 
lawsuit. . . may be as chilling to the exercise of First Amendment freedoms as fear of the 
outcome of the lawsuit itself.” Karaduman v. Newsday, Inc., 51 N.Y.2d 531, 545 (1980) 
(internal marks and citation omitted). Because of this fear, the First Department has warned, 
“courts should not be oblivious to the crippling financial burden which the defense of libel 
claims entails, even for major news organizations, and the consequent chilling effect this burden 
can have on the dissemination of news.” Freeze Right Refrigeration & Air Conditioning Sews., 
Inc. v. City of New York, 101 A.D.2d 175, 181 (1st Dep’t 1984). 

In this case, all Plaintiffs claims are inadequate as a matter of law and should promptly 
be dismissed because delay in their disposition serves “not only to countenance waste and 
inefficiency but to enhance the value of such actions as instruments of harassment and coercion 
inimical to the exercise of First Amendment rights.” Immuno A.G. v. Mo or-Jankowski, 145 
A.D.2d 114, 128 (1st Dep’t 1989), aff’d, 77 N.Y.2d 235 (1991) (intermediate history omitted). 


16 



POINT III 


PLAINTIFF S INJURIOUS FALSEHOOD CLAIM SHOULD BE DISMISSED 

Plaintiffs claim for injurious falsehood - which must necessarily be construed in light of 
the principles of defamation law - should be dismissed on the merits. Den Hollander far from 
carrying his burden of showing that the complained of statements are false actually admits the 
truth of almost all of the alleged defamatory statements in his own Complaint. Even if Plaintiff 
did not admit the truth of the statements complained of, much of Plaintiff s claim would still fail 
because Defendants’ statements are non-actionable opinion. 

A. Labeling Claim As An Injurious Falsehood Does Not Relieve Plaintiff Of Overcoming 
Constitutional Burdens On Claims Arising From Speech 

Despite the fact that Plaintiff seeks damages for “personal attacks” and “opprobrious 
accusations,” Plaintiff has styled his claim as one for injurious falsehood. 9 See Compl. 2, 5, 

19. Under New York law, the elements of an injurious falsehood claim are: “(i) falsity of the 
alleged statements; (ii) publication to a third person; (iii) malice; and (iv) special damages.” Biro 
v. Conde Nast, 883 F. Supp. 2d 441, 483 (S.D.N.Y. 2012). Injurious falsehood claims are 
subject to the same constitutional protections as are defamation claims. See, e.g ., Newport Serv. 
& Leasing, Inc. v. MeadowbrookDistrib. Corp., 18 A.D.3d 454, 455 (2d Dep’t 2005) 

(dismissing injurious falsehood claim on summary judgment based on substantial truth defense) 
(citing Carter v. Visconti , 233 A.D.2d 473, 474 (2d Dep’t 1996) (defamation case)); see also 
Biro, 883 F. Supp. 2d at 483 (rejecting attempts to circumvent defamation standards by pleading 
injurious falsehood); Abernathy & Closther v. Buffalo Broad. Co., 176 A.D.2d 300, 302 (2d 
Dep’t 1991) (requiring plaintiff to overcome constitutional actual malice standard in product 

Defamation claims seek redress for damage to reputation, while injurious falsehood claims seek 
redress for damages to property or economic interest as a result of speech. Cunningham v. Hagedorn, 72 
A.D.2d 702, 704 (1st Dep’t 1979). 
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disparagement case); Kuan Sing Enters., Inc. v. T. W. Wang, Inc., 86 A.D.2d 549, 550 (1st Dep’t) 
(claim characterized as “business libel” must be based on “facts [that] are false”), aff’d and 
adopted by 58 N.Y.2d 708 (1982) (emphasis added). Here, Plaintiff cannot establish the most 
basic elements of his claim - statements of fact and falsity. 

B. Some Of The Challenged Statements Do Not Appear In The Articles 

There is no question that a defendant only can be held liable for statements she actually 
makes. Cummins v. Suntrust Capital Markets, Inc., 649 F. Supp. 2d 224, 250 (S.D.N.Y. 2009) 
(applying Texas law) (“The plaintiff cannot base a defamation claim on alleged false statements 
of fact, when the statements do not appear in the text.”), aff’d, 416 F. App’x 101 (2d Cir. 2011). 
A plaintiff cannot “conjure[] up alleged statements that were simply not made.” Id. Den 
Hollander attempts to do just that. First, Plaintiff alleges that “Tory and Amy have continued in 
the McCarthy-Cohn tradition by destroying a proposed course at a public university that they 
deemed ‘inappropriate’ in order to eliminate dissent.” Compl. ][ 7. The word “inappropriate,” 
however, is not used in any of the challenged articles. Id., Exs. A-C. Similarly, Plaintiff accuses 
Defendants of calling him an “‘extreme’ right-winger,” id. f 20, and a “right winger,” id. Tf 42. 
But, Defendants never used the words “right winger” in the articles. Thus, Plaintiff’s claims 
based on these two allegations should be dismissed. 

C. All Of The Challenged Statements Are True 

Further, all of the statements actually published in the articles are true. Because a 
statement must be false to be actionable as an injurious falsehood, it is axiomatic that “[t]ruth is a 
complete defense.” Diaz v. Espada, 8 A.D.3d 49, 50 (1st Dep’t 2004) (construing defamation 
case law); see also Pitcock, 74 A.D.3d at 615 (injurious falsehood claim must be dismissed 
where plaintiff failed to allege falsity). A plaintiff bears the burden of pleading and proving 
falsity. Immuno AG., 77 N.Y.2d at 245. Moreover, “truth need not be established to the 
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extreme, literal degree.” Yarmove v. Retail Credit Co., 18 A.D.2d 790, 790 (1st Dep’t 1963); see 
also Cusimano v. United Health Servs. Hosps., Inc., 91 A.D.3d 1149, 1151 (3d Dep’t 2012) 
(“substantial truth is all that is required”). Therefore, general “variations only involv[ing] 
differences in degree of the qualities attributed to plaintiff’ are not false. Yarmove, 18 A.D.2d at 
791. If the statements complained of are substantially true, a claim sounding in defamation fails 
as a matter of law and can be dismissed at the pleading stage. See Muhlhahn, 93 A.D.3d at 419 
(affirming grant of CPLR 3211(a)(1) motion because “based on the documentary evidence,” the 
challenged statements were “true or substantially true”); see also Aguinaga v. 342 E. 72nd St. 
Corp., 14 A.D.3d 304, 305 (1st Dep’t 2005) (where letter written by plaintiff admitted “the truth 
of an expressed opinion, the words cannot be actionable”); Torres v. CBS News, No. 121646/93, 
1995 WL 810041, at *3 (Sup. Ct. N. Y. Cnty. Oct. 11, 1995) (where plaintiff admitted statement 
was true, no actionable defamation). 

First, as to Plaintiffs claim in paragraphs 20 and 46 of the Complaint that the First 
Advertiser Article and The Herald Article injured him because they call him an “anti-feminist 
lawyer,” the truth of these allegations are confirmed by Plaintiff himself. In paragraph 23 of the 
Complaint, Plaintiff concedes he “does describe himself as an anti-Feminist.” Compl. ]} 23. 
Indeed, Plaintiff is evidently proud of the fact, describing himself as such on the popular cable 
show The Colbert Report among other places. See 3/31/11 in :60 Seconds, The Colbert Report, 
Comedy Central (Mar. 31, 2011), available at http://thecolbertreport.cc.com/videos/ypge4c/3- 
31-11-in—60-seconds (“I’m an anti-feminist but not anti-female.”); see also, e.g., Corey 
Kilgannon, Lawyer Files Antifeminist Sait Against Columbia, N.Y. Times, Aug. 18, 2008 
(describing Den Hollander as “a self-described antifeminist” and quoting him as saying he 
prosecutes “antifeminist cases or guys’-rights cases”). 
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Next, Plaintiff claims in paragraph 20 of the Complaint that the First and Second 

Advertiser Articles injured him by stating that he “believes one remaining source of power in 

which men still have a near monopoly is the right to bear arms.” Compl. ][ 20. Just paragraphs 

later, however, Plaintiff says of this allegation: “it’s the truth.” Id. 28. Plaintiff has also made 

similar statements on A Voice for Men, “there is one remaining source of power in which men 

still have a near monopoly—firearms.” Bolger Aff., Ex. 13. And, indeed. Plaintiff himself 

confirmed this fact to Shepherd in a statement quoted in the Second Advertiser Article, the 

accuracy of which he has never questioned. See Compl., Ex. C (reporting that Den Hollander 

“stood by his claim that men’s remaining source of power was ‘firearms’” and “said that it was 

true that it was ‘really the only area that they control in society now’”); see also id.. Ex. A. 

Plaintiff next argues that the First Advertiser Article injured him by stating that he “wants 

to eliminate the rights females have as humans” and “believes Feminists oppress men.” Id. 20. 

But paragraphs 35 and 36 of the Complaint, which contain Plaintiffs spirited opinions of the 

Violence Against Women, confirm the truth of these statements. See id. 1[*j 35-36 (calling for the 

repeal of the VAWA and saying it was “intended to harm men by the Feminists who wrote it”). 

And there’s no question that Plaintiffs writings more broadly seek both to eliminate women’s 

rights and express the belief that women oppress men. Plaintiffs beliefs in this regard are best 

summarized by Plaintiff himself in a lawsuit in which he claimed: 

The Feminist agenda, curriculum and practices at Columbia, IRWG and 
Continuing Education are motivated by prejudice toward men that leads to sex- 
based stereotyping of males by depicting them as the primary cause for most, if 
not all, the world’s ills throughout history. Females, on the other hand are 
credited with inherent goodness who were oppressed and colonized by men. 

Bolger Aff., Ex. 14 30. “Simply put: the IRWG Women’s Studies program demonizes men 

and exalts women in order to justify discrimination against men based on collective guilt,” 
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Plaintiff asserts, and, therefore, courts should “[ljevel the playing field by either instituting 
Men’s Studies or eliminating Women’s Studies.” Id., Ex. 14 33, 138. 

Similarly, Plaintiff claims that he was injured by the statement in the First Advertiser 
Article that he refers to women’s studies as “witches” studies. Compl. ][ 20. But in paragraph 5 
of the Complaint he refers to feminists as “witches” and in paragraph 31 of the Complaint he 
likens “feminist linguistics” to witchcraft. Id. 5,31. Plaintiff also refers to or describes 
Shepherd and McNeilage as “jumpfing] on their broomsticks.” Id. *| 4. And, in any event, 
Plaintiff has also actually referred to women’s studies as witches’ studies. Bolger Aff, Ex. 9 
(“The third in my trilogy of anti-feminist cases is against ‘Women’s Studies Programs,’ or as I 
affectionately call them ‘Witches’ Studies.’”). 

Next, Plaintiff argues that Shepherd injured him by alleging that he is “‘extreme’” or 
associated with those who are, Compl. ][ 20, and that McNeilage did so by stating that he was 
‘“hardline,”’ id. 50, or ‘“radical,”’ id. ]j 52. These statements too are true, and for this reason, 
Plaintiffs claim based on them must be dismissed. See Uzamere, 2011 WL 6934526, at *4 
(claim based on allegedly defamatory statement regarding plaintiff being an “anti-Semite” 
dismissed pursuant to CPLR 3211(a)(1) and (7) where plaintiffs website noted, among other 
things, that a judge was “beholden to ‘powerful Jewish male bosses’” and was a “traitor to her 
own race”). As an initial matter, Southern Poverty Law Center has found that the men’s rights 
website A Voice for Men, a website to which Den Hollander is a contributor, is a hate site. 
Bolger Aff, Ex. 15. Moreover, Plaintiff himself has published many claims that could fairly be 
described as “radical” or “extreme.” He has argued for the use of firearms in the face of 
feminism, Id., Ex. 13, argued that feminism exists to counteract women’s fear that “just about 
any man has the physical power to do with her as he wishes. He can beat her up, rape or kill her 
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with his bare hands, providing no one else is present to prevent it,” and claimed that “Feminazis 
will not stop until they reshape America and eventually the world into an intolerant hell complete 
with thought-control, inquisitions, intimidation, [and] enslavement.” Id., Ex. 11 at 6. This is to 
say nothing of Plaintiff s vitriol-laden Complaint here, labeling women as “witches,” Compl. ^[ 5, 
and describing one Defendant as a “yellow, female-dog-in-heat reporter],” id. *| 18. All of these 
statements evidence beyond all doubt that Plaintiff has “extreme” views and is linked with 
similarly “extreme” or “radical” groups. 

In short, “[wjhile plaintiff might not have found [Defendants’] tone of voice to his liking, 
he has admitted that the factual matter contained in [their] statements] is true. Therefore, the 
statements are] non-actionable.” Torres , 1995 WL 810041, at *3. The Complaint must be 
dismissed. 

D. Multiple Statements Are Non-Actionable Opinion 

In the alternative, Plaintiffs claims still would fail because the complained of statements 
are statements of opinion that are non-actionable. Vitro S.A.B. de C. V. v. Aurelius Capital 
Mgmt., L.P., 99 A.D.3d 564, 565 (1st Dep’t 2012) (“expression of opinion is constitutionally 
protected and cannot serve as the basis for plaintiffs injurious falsehood claim.”). 

In Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990), the Supreme Court held that 
“a statement of opinion relating to matters of public concern which does not contain a provably 
false factual connotation will receive full constitutional protection,” so long as such a statement 
does not “reasonably impl[y] false and defamatory facts.” Id. The New York State Constitution 
not only protects opinion to the same extent as the federal constitution, but goes even further. 
Gross v. N.Y. Times Co., 82 N.Y.2d 146, 152 (1993). The New York Court of Appeals has 
stressed that, when determining if a statement is opinion, a court must “take into consideration 
the larger context in which the statements were published, including the nature of the particular 
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forum.” Brian v. Richardson, 87 N.Y.2d 46, 51 (1995); see also Chernick v. Rothstein, 204 
A.D.2d 508, 509 (2d Dep’t 1994) (remarks “construed in their full context. . . constituted 
personal opinion” and, therefore, not actionable as injurious falsehood). 

In this inquiry, a court should begin by “looking at the content of the whole 
communication, its tone and apparent purpose” to “determine whether a reasonable person would 
view them as expressing or implying any facts.” Immuno AG, 77 N.Y.2d at 254. Thus, a court 
must not only consider the statement itself, but its “broader social setting” as well as its 
“immediate context.” See id. 

Here, Defendants claims that Plaintiff is “hardline,” Compl. 50, “radical,” id. ][ 52, or 
associated with those with such “extreme” views, id. 20, are non-actionable statements of 
opinion for two reasons. First, they are pure opinion that do not imply any underlying facts. 
Buckley v. Littell, 539 F.2d 882, 893 (2d Cir. 1976). Indeed, Plaintiffs comparison of statements 
made by Defendants to “certain words,” Compl. If 42, from McCarthy’s days actually proves the 
point. The Second Circuit held in Buckley v. Lifted that the words “‘fascist,’ ‘fellow traveler’ 
and ‘radical right’ as political labels . . . cannot be regarded as having been proved to be 
statements of fact, among other reasons, because of the tremendous imprecision of the meaning 
and usage of these terms in the realm of political debate.” Id. at 893. The First Department has 
similarly held that accusing a plaintiff of “Nazi-style anti-Semitism,” “even if bizarre, and even 
if [it has] no sound basis in the facts which the writer characterizes by these opinions, [it is] still 
constitutionally protected.” Holy Spirit Ass ’n for Unification of World Christianity v. Sequoia 
Elsevier Publ’g Co., 75 A.D.2d 523, 523-24 (1st Dep’t 1980). It must, therefore, be opinion to 
call Plaintiff here “radical,” “hardline,” or “extreme.” 


23 



Second, even if they did imply facts, the articles disclose facts on which the opinions are 
based. Shepherd, for example, lays out the following facts in the First Advertiser Article: (1) the 
lecturers were linked with “websites that rail against feminism”; (2) two lecturers had been 
published on A Voice for Men, which “regularly refers to women as ‘bitches’ and ‘whores’”; (3) 
Den Hollander believes that men must defend themselves with guns from oppressive feminists; 
and (4) Den Hollander sued nightclubs for ladies’ nights. Compl., Ex. A. In the second, 
Shepherd notes: (1) the lecturers were linked with men’s rights organizations that “believe men 
are oppressed”; (2) Den Hollander “stood by his claim that men’s remaining source of power 
was ‘firearms’”; and (3) Den Hollander believes that powerful men are “enforcing the belief 
system of feminism.” Id., Ex. C. McNeilage similarly discloses: (1) the lecturers had been 
published on men’s rights websites; (2) Den Hollander believes that feminism is a religious 
belief; and (3) Den Hollander brought a lawsuit against Columbia University for offering a 
women’s studies course. Id., Ex. B. Because the basis for the challenged opinions are supported 
by truthful facts disclosed in the articles, these statements are non-actionable. 

Plaintiff alleges that “[cjompulsory unification of opinion achieves only the unanimity of 

the graveyard.” Id. 71. It is ironic then that Plaintiff now attempts to impose liability on 

Defendants for their expressions of opinion. This Court should not allow him to do so. 

E. The Remaining Statement Should Be Dismissed Because Plaintiff Cannot Demonstrate 
That It Is Disparaging of The Plaintiff 

The single remaining statement that Plaintiff challenges as false - the statement in The 
Herald Article that the men’s rights course was cancelled in 2012 - is not actionable and should 
be dismissed as against the relevant defendants (McNeilage and Fairfax Media) because, even if 
it is false, it is not disparaging of Plaintiff. Indeed, the “gravamen of an injurious falsehood 
action is a false and disparaging statement about another’s property or directly damaging to 
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one’s pecuniary interests.” In Touch Concepts, Inc. v. Cellco P’ship, 949 F. Supp. 2d 447, 483 
(S.D.N.Y.) (emphasis added), adhered to on denial of reconsideration, No. 13 CIV. 1419 PKC, 
2013 WL 6182949 (S.D.N.Y. Nov. 18, 2013). 

According to Plaintiff, the statement in The Herald that Plaintiffs course was “rejected in 
2012” is an injurious falsehood. Compl. ][ 64. This claim fails out of the gate because the 
statement read in context suggests, at worst, that the University disagreed with the academic 
value of a course in which Plaintiff was due to lecture and, therefore, did not approve the course. 
Id., Ex. B (noting that “the university emphasized it did not endorse views of the suggested 
lecturers”). This type of academic disagreement with the content of a course in which Plaintiff 
was planning to guest lecture is not disparaging of Plaintiff. See, e.g., ONY, Inc. v. Cornerstone 
Therapeutics, Inc., 720 F.3d 490, 497 (2d Cir. 2013) (dismissing injurious falsehood claim based 
on academic article alleging plaintiffs medicine was not effective); see also Dilworth v. Dudley, 
75 F.3d 307, 310 (7th Cir. 1996) (holding that an allegation that a person is “inexplicably 
obsessed by an obviously unsound idea” is not defamatory “especially” in the context of 
“academic controversies”). 10 Thus, because the import of this statement stops and starts at the 
University’s involvement, it is non-actionable as injurious falsehood. 


Even if the mere allegation that a college lecture course was “rejected” by a college were 
disparaging, a “maliciously false” statement cannot sustain a libel claim if it causes no appreciable harm 
beyond the harm caused by “unchallenged or non-actionable parts of a publication.” Church of 
Scientology Int’l v. Behar, 238 F.3d 168, 176 (2d Cir. 2001). Thus, the incremental harm doctrine, as it is 
known, “measures the difference between the harm caused by non-actionable statements when compared 
with the harm caused by purportedly actionable statements and dismisses the latter when the difference is 
incremental.” Jewell v. NYP Holdings, Inc., 23 F. Supp. 2d 348, 387-88 (S.D.N.Y. 1998). As a result, 
courts properly dismiss claims, even when based on a false statement, where “the portion of the article 
challenged by plaintiffs, could not harm their reputations in any way beyond the harm already caused by 
the remainder of the article.” Simmons Ford, Inc. v. Consumers Union ofU.S., Inc., 516 F. Supp. 742, 
750 (S.D.N.Y. 1981). Here, Plaintiff admits, among other things, that he is an anti-feminist, Compl. ^ 23, 
who believes that men’s last hope in fighting feminists is a resort to guns, id. 28-29; see also id., Exs. 
A-C (noting same). He also admits that he describes women as “witches,” id. 5, and believes that 
feminists’ goal is to oppress men, id.*S 35-37. In the face of those truths, the statement that the University 
of South Australia rejected the course in 2012, even if false can, at most, cause only incremental harm. 
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POINT IV 


PLAINTIFF’S TORTIOUS INTERFERENCE 
WITH PROSPECTIVE ECONOMIC ADVANTAGE CLAIM SHOULD BE DISMISSED 

Under New York law, the elements of a claim for tortious interference with a prospective 
economic advantage are: “(1) business relations with a third party; (2) defendants’ interference 
with those business relations; (3) defendants acted with the sole purpose of harming the plaintiff 
or used dishonest, unfair, or improper means; and (4) injury to the relationship.” Purgess v. 
Sharrock, 33 F.3d 134, 141 (2d Cir. 1994). Here, Plaintiffs tortious interference claim fails 
against all Defendants because no Defendant acted with the sole purpose of harming Plaintiff, 
and the claim against Defendants McNeilage and Fairfax Media fails for the additional reason 
that they did not cause the alleged injury. 

In order to constitute intentional interference, “the interference must be intentional, not 
merely negligent or incidental to some other, lawful, purpose.” Alvord & Swift v. Stewart M. 
Muller Constr. Co., 46 N.Y.2d 276, 281 (1978); see also Carvel Corp. v. Noonan, 3 N.Y.3d 182, 
190 (2004). Under this standard, “a [publisher] whose motive and conduct is intended to foster 
public awareness or debate cannot be found to have engaged in the wrongful or improper 
conduct required to sustain a claim for interference.” Huggins v. Povitch, No. 131164/94, 1996 
WL 515498, at *9 (Sup. Ct. N.Y. Cnty. Apr. 19, 1996) (interpreting claim for tortious 
interference with a contract); cf. Concourse Nursing Home v. Engelstein, 278 A.D.2d 35, 35 (1st 
Dep’t 2000) (tortious interference claim “properly dismissed on the ground that the tortious 
conduct alleged ... is immune from suit under the First Amendment of the US Constitution”). 

In Huggins, Charles Huggins, the former spouse of actress and singer Melba Moore (“Moore”), 
attempted to hold Maury Povich (“Povich”) and the producer and distributor of the talk show 
“The Maury Povich Show” liable for statements that Moore made on the show in violation of a 
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confidentiality provision in the couple’s divorce agreement. 1996 WL 515498 at *1. The court 
rejected the plaintiffs claim because “the broadcaster’s first amendment right to broadcast an 
issue of public importance, its lack of any motive to harm the plaintiff, and the obvious societal 
interest in encouraging freedom of the press, negate essential elements of the tort.” Id. at *9; see 
also Huggins v. NBC, No. 119272/95, 1996 WL 763337, at *4 (Sup. Ct. N.Y. Cnty. Feb. 7, 

1996) (“[a]ny interference that occurred was merely incidental to defendants’ exercise of their 
constitutional right to broadcast newsworthy information”); Trachtman v. Empire Blue Cross & 
Blue Shield, 251 A.D.2d 322, 323 (2d Dep’t 1998) (plaintiff “failed to allege sufficient facts to 
plead that the alleged interference by [defendant] was for the sole purpose of harming him rather 
than merely incidental to the lawful purpose of obtaining the sought after information”) 

(emphasis added; citation omitted)); Dukas v. D.H. Sawyer & Assocs., Ltd., 137 Misc. 2d 218, 
222 (Sup. Ct. N.Y. Cnty. 1987) (no claim where “if any interference occurred it was merely 
incidental to defendants’ exercise of their constitutional rights.”). 

Here, just as in Huggins v. NBC, any “interference” with Den Hollander’s prospective 
business relationship with the University of South Australia was merely incidental to 
Defendants’ primary purpose of gathering news and reporting on a newsworthy topic - a new 
course at a local university based on an ideology that many find to be outside the bounds of 
acceptable academic standards. Thus, Plaintiff has not - and cannot - allege any facts that would 
demonstrate that Defendants’ sole purpose was to harm him. For this reason, Plaintiffs tortious 
interference claim fails as a matter of law. 11 

!! Tortious interference with prospective economic advantage necessarily embodies a cause-and- 
effect analysis, where the cause, i.e ., the defendant’s interference, comes prior to the effect, i.e., the injury 
to the relationship. See, e.g.. Connolly v. Wood-Smith, No. 11 Civ. 8801 (DAB) (JCF), 2014 WL 
1257909, at *2 (S.D.N.Y. Mar. 27, 2014). Here, as to McNeilage and Fairfax Media, Plaintiff complains 
only about The Herald Article dated January 14, 2014, which reported that the University of South 
Australia did not approve Plaintiff s prospective class. Compl. ^ 44; see also id., Ex. B. Yet, by January 
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CONCLUSION 


For each of the foregoing, independent reasons, Defendants respectfully request that the 
Court grant their motion to dismiss and dismiss the Complaint with prejudice. 

Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 


By: [s/_Katherine M. Bolger 

Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 


14, 2014, the University had already made clear that Plaintiff would not be leading a course on men’s 
studies. Id., Ex. B (noting that the University did not approve “a course called ‘males and sexism,’ which 
named lecturers who have been published on radical men’s rights websites”); id.. Ex. C (reporting that 
“the university says the subject he is down to teach was never approved”). McNeilage and Fairfax Media 
could not, therefore, have committed tortuous interference. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 

Index No. 152656/2014 

Plaintiff, 

-against- AFFIDAVIT IN OPPOSITION 

TO DEFENDANTS’ MOTION 

Tory Shepherd, Political Editor of The Advertiser- TO DISMISS 

Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- Oral Argument Requested 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; 

Fairfax Media Publications Pty Ltd., 

d/b/a The Sydney Morning Herald; 

Defendants. 

-X 


STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

Roy Den Hollander, being duly sworn, deposes and says: 

1. I am the plaintiff in this action and an attorney admitted to practice in the State of New 

York. 

2. Submitted with this Opposition Affidavit (“Opp.”) in accordance with CPLR 3025(a), is 
the First Amended Complaint with exhibits. 

3. A clarification of tenns is initially needed. Plaintiff in his writings, speeches and 
interviews uses the term “feminist” to mean a person, usually female but not necessarily so, who 
believes that an accident of nature, being bom female, made her superior to men in all matters. 
One who believes men are guilty until they prove themselves innocent, and that females are 
innocent until proven guilty, but even then a male is still blamed for what the female volitionally 
did. A second definition Plaintiff relies on is that used by “Women Against Feminism” that real- 





life feminism has come to mean “vilification of men, support for female privilege, and a 
demeaning view of women as victims rather than free agents.” (First Am. Cmplnt. Ex. A). 
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4. So when Plaintiff uses the term “anti-feminist,” he’s referring to the preceding 
definitions. 

5. Attorney Bolger and her clients use the term “anti-feminist” to mean anti-female or hater 
of women. In effect they are equating “feminist” with woman even though all females would not 
classify themselves as feminists. To avoid confusion, Plaintiff will add the descriptors 
“hardcore, extreme, man-hating, rabid” to the term feminist in order to communicate his 
definition of feminist and feminism. 

6. Further, Defendant Advertiser Newspapers Pty Ltd is referred to as “Advertiser” and 
Defendant Fairfax Media Publications Pty Ltd. Is referred to as “Fairfax.” 


2 


Introduction 


7. “On a motion to dismiss pursuant to CPLR 3211, we must accept as true the facts as 
alleged in the complaint and submissions in opposition to the motion, accord plaintiffs the 
benefit of every possible favorable inference and determine only whether the facts as alleged fit 
within any cognizable legal theory.” Sokoloff v. Harriman Estates Development Corp., 96 
N.Y.2d 409,414 (2001). 

8. Despite this rule, Defendants’ attorney Katherine M. Bogler (“Bolger”) attempts to 
substitute her own inaccurate facts by engaging in the same false, dissembling, prevaricating and 
all around misleading tactics as did Defendants Shepherd and McNeilage in their articles that had 
the Male Studies courses “canned,” (First Am. Cmplnt. Ex. F, Shepherd Article, June 18, 2014). 
Only Bolger does so in order to win this case. For example: 

a. Attorney Bolger falsely states there was already a “controversy surrounding” the 
Male Studies courses. (Bolger Memorandum of Law at 1 (“Mem.”)). There was 
not. The controversy was intentionally ignited by Defendant Shepherd’s false and 
misleading anti-men’s rights article of January 12, 2014, (First Am. Cmplnt. Ex. 
C) and fueled by Defendant McNeilage’s January 14, 2014, article (First Am. 
Cmplnt. Ex. D). 

b. Bolger misleads by imputing the “Males and the Law” section of one of the 
“canned” courses was only a suggestion. (Mem. at 1). Bolger’s own client, 
Defendant Shepherd, reported that the University of South Australia 
(“University”) had issued an “information sheet” on the course, which meant the 
course section would be taught if enough students enrolled. (First Am. Cmplnt. 
Ex. E). In a later article by Defendant Shepherd, she wrote, “After The Advertiser 
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revealed UniSA [University] was planning a course in men’s studies that included 
men with li nk s to US men’s rights extremists, the course was canned.” Those 
statements indicate the section was not a mere suggestion as Bolger tries to 
mislead. (First Am. Cmplnt. Ex. F). 

c. Bolger prevaricates by saying the articles only targeted the Australian readership 
of the respective newspapers. (Mem. at 1). The misrepresentation here is that the 
articles only appeared in the print editions in Australia. Not so, the articles were 
published online in the World Wide Web where both media outlets have the vast 
majority of their readers. Defendant The Advertiser-Sunday Mail Messenger has 
an online audience of around 1,570,000 and a print readership of around 180,000 
for a total of 1,750,000. Defendant The Sydney Morning Herald has a total 
circulation of 5,580,000 with a print audience of 770,000. 

d. Bolger misleading tries to minimize her clients’ successful disparagement of 
Plaintiffs “Males and the Law” section and Plaintiff by writing her clients 
“mentioned . . . Plaintiff [was] an anti-feminist men’s rights advocate . . . .” 

(Mem. at 1). They did more than merely “mentioned”; the tenor of their entire 
articles was that Plaintiffs section and Plaintiff were anti-women and out to strip 
the opposite sex of its rights. 

e. Bolger dissembles by stating Plaintiff “cast[s] himself as an anti-feminist lawyer,” 
but fails to cite to any of the 428 pages of exhibits that she unnecessarily burdens 
this Court with. (Mem. at 2). She also, as did her clients, fails to define the term. 
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f. So why make a statement using an undefined term? Because in this day and age it 
carries the imputation of an evil man out to enslave women, and Bolger is clearly 
trying to bias the Court against Plaintiff. 

g. The term “anti-feminist” is used to detract from an argument on the merits and 
intimidate any man it is leveled against into surrendering his rights. Hardcore 
feminism is nothing more than a socio-cultural belief system. There is nothing 
inherently sacrosanct about it that damns anyone who criticizes it. Unfortunately, 
however, in the societies descendant from ancient Greece, it has taken over the 
power of past doctrines that the populace once accepted as true beyond doubt. 
Doctrines that also harmed and destroyed others for daring to criticize their 
sanctity. 

h. Bolger falsely says Plaintiff “prefers,” which means to give priority, to call 
feminists derogatory names: “femi-nazis” or “witches.” (Memo, at 2). Unless 
Bolger is able to enter and rummage about Plaintiffs mind, she just made that up 
to do what her clients did—denigrate, demean and defame Plaintiff and bias this 
Court against him. Tellingly, Bolger does not provide any cites of such use in her 
428 pages of exhibits. 

i. The “witches” label was dealt with in the First Amended Complaint at ]J]| 81-83. 

j. As for use of the term “feminazi,” Plaintiff does not “prefer” to use that to 

describe feminists, whether first, second or third waves. However, as for 

Defendants Shepherd and McNeilage’s abuse of their power as reporters, there is 

any interesting analogy for these two hardcore, extreme feminists: 

Under the Nazis, it was the Gennan Student Union’s Office for Press and 
Propaganda that started the book burning of those writers who opposed 
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Nazi doctrine. At the Nazi book burning in 1933, Joseph Goebbels said, 

“The era of extreme Jewish intellectualism is now at an end.” (Emphasis 
added). 

So what’s the difference here with Defendants Shepherd and McNeilage stopping 
the teaching of the course section “Males and the Law” by claiming it expressed 
“extreme” and “radical” male views? They didn’t go into the University and take 
knowledge, ideas and facts in the form of books and throw them on a bonfire. 
Instead they used the modem-day torch of the electronic media to incinerate what 
they and attorney Bolger classify as “extreme’ and “radical” views. (Mem. at 2). 

k. In her litigation by personal destruction, Bolger falsely claims Plaintiff disparaged 
Defendant McNeilage as a “harpy” (Memo, at 2). That term was used to refer 
only to Defendant Shepherd who clearly did not consider it a disparagement 
because she tweeted to her audience, “Nicest thing anyone’s ever said about me.” 
(First Am. Cinplnt. Ex. J). 

l. Not to be undone by outright falsehoods, Bolger disparages Plaintiff in the 
Court’s eyes by dissembling that Plaintiff “suggests that they [Defendant 
reporters] should be grateful to men or they would have ended up as sex slaves to 
Japanese soldiers in World War II.” (Mem. at 2) What the First Amended and 
Original Complaint stated was 

“Thank goodness for Australians that [Defendant Shepherd] was not 
around for Australia’s battle against the Japanese. Her anti-gun advocacy 
for men might have even resulted in her and Amy ending up as Japanese 
‘comfort girls.’” (Orig. Cmplnt. ^ 30; First Am. Cinplnt. TJ 81). 

Plaintiff used “might” in its auxiliary form to express possibility while Bolger 

uses “would” to express a false certainty that Plaintiff never said. Bolger 

continued with injecting her own falsehoods by claiming Plaintiff said the 
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Defendants “should be grateful” to men. Plaintiff never said that. Bolger also 
ignores the reality that Australia in the beginning of World War II was on the 
verge of being invaded, which would have required private gun owners to fight in 
order to prevent another possible situation that occurred when the Japanese 
conquered the Chinese Capital of Nanking. 

m. Bolger, who is not a psychoanalyst, arrogantly proclaims that Plaintiff “is exactly 
who the articles say he is.” (Mem. at 2). That’s a factual conclusion but it is 
missing the alleged underlying facts, and then follows with a badly worded 
sentence that apparently argues Bolger’s view and the Defendants’ articles are 
just opinions. A statement, however, is actionable where it reasonably appears to 
state or imply assertions of objective fact, regardless of whether it is characterized 
as a fact or an opinion. Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990). 
Furthermore, all the articles where published under the heading “News.” 

n. Bizarrely, Bolger even attributes to Plaintiff a quote by former President Harry 
Truman. (Memo, at 2). Not exactly sure how she missed that. 

Bolger’s disguised motion for Summary Judgment 
9. Attorney Bolger’s inclusion of 428 pages of affidavits and exhibits makes clear that she is 
really moving for summary judgment before any discovery has occurred and by circumventing 
the summary judgment requirements that 

a. issue must be joined, which Bolger admits in her RJI that it has not; 

b. newspaper reports are hearsay and cannot support summary judgment; 

c. facts, which are within Defendants knowledge, are necessary on the issue of 
personal jurisdiction, for example the full extent of Defendants’ readership in 
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New York State, how Defendants respond to their New York readers, all of what 
Defendants offer and sell to their New York readers and the complete relationship 
between Advertiser and News Corp headquartered at 1211 Avenue of the 
Americas, New York, N.Y. 10036; and 

d. there are factual issues concerning the falsity and misleading characteristics of 
Bolger’s contentions that are really affirmative defenses belonging in an Answer. 

10. Bolger even says “The facts necessary for a detennination of this motion” are in the 
attached affidavits. (Mem. at 1, n.l). The problem with this admission is that on a motion to 
dismiss under CPLR 3211, the Court takes as true the facts as alleged in the complaint and 
submissions in opposition to the motion—not the affidavits of Defendants. 

11. As for Bolger moving for dismissal under CPLR 3211(a), in J.P. Morgan Securities Inc. 
v. Vigilant Ins. Co., 21 N.Y.3d 324, 334 (2013), the court of Appeals held that “to prevail on a 
motion to dismiss pursuant to CPLR 3211(a)(1), the moving party . . . must establish that the 
documentary evidence conclusively refutes plaintiffs allegations.” 

12. In this action there are conflicting interpretations over the essays, briefs and legal 
memoranda submitted as part of Bolger’s affirmation; therefore, such alleged documentary 
evidence does not resolve all factual issues as a matter of law and conclusively dispose of the 
plaintiffs claims as required under 3211(a)(1). Sbarra Real Estate, Inc. v. Lavelle-Tomko, 84 
A.D.3d 1570, 1571 (3d Dept. 2011). 

13. In addition, a motion to dismiss under CPLR 3211(a)(1) is not available in this case 
because the paragraph “contemplates that the defense will be established by the ‘documentary 
evidence’ alone”—not on affidavits necessary to support the documentary evidence. David D. 
Siegel, New York Practice, § 259, (2014). 
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14. Judicial records such as judgments and orders are allowed, but Bolger instead relies on 
briefs and memoranda of law that are not formal judicial admissions. McKinney’s Practice 
Commentaries C3211:10, Defense Based on “Documentary Evidence The Advisory 
Committee noted that paragraph (1) was added only to cover something like a defense based on 
the terms of a written contract. 1st Rep.Leg.Doc. (1957) No. 6(b), p. 85. Bolger presents no 
written contract. The practice commentaries advise that Bolger should have filed an Answer and 
then moved for Summary Judgment. 

15. While Defendants’ affidavits are allowable on motions under CPLR 3211(a)(7) & (8), 
they cannot be used to disprove Plaintiffs allegation of facts, which are assumed true on a 
motion to dismiss. 

16. Attorney Bolger is simply using her motion to dismiss as a cover for a summary 
judgment motion because she wants to unfairly deprive a person who does ascribe to the same 
sociological beliefs as she does of the fair opportunity to marshal evidence through discovery 
and investigation. 

Bolger’s misleading and prevaricating alleged facts that are irrelevant on a motion to 
dismiss other than for personal jurisdiction under CPLR 302(a)(1) or CPLR 302(a)(3)(i) & 

(ii), which show a tendency to cover-up; thereby, necessitating discovery on that issue. 

Defendants 

17. The Advertiser-Sunday Mail Messenger is not a lone, small paper reporting only on 
events in Australia but a key part of Rupert Murdock’s worldwide media empire. 

18. According to Bloomberg Businessweek “Advertiser publishes newspapers and 
magazines. It offers breaking, South Australia, national, world . . . news.” (Opp. Ex. 1). 

19. So far this year, The Advertiser-Sunday Mail Messenger has published 12 articles 
concerning New York. 
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20. Also according to Bloomberg Businessweek, The Advertiser-Sunday Mail Messenger is 
no stranger to being sued for Injurious Falsehood and Defamation. The Advertiser-Sunday Mail 
Messenger published “numerous serious and unsubstantiated allegations” under “a sensational 
sub-headline” that “were republished around the world by many other publications” causing 
irreparable harm to a business and individuals. The Advertiser-Sunday Mail Messenger based its 
article on “outrageous statements],” and not only failed but refused to conduct “its own 
investigations as to the bona tides of the allegations . . . before they published any article.” 

(Opp. Ex. 1). 

21. Advertiser’s Cameron states in his affidavit that Advertiser is controlled by News Corp 
Australia, but, most likely at Bolger’s suggestion, he tellingly leaves out the exact relationship it 
has with Murdock’s empire. (Bolger Aff, Ex. 2, Cameron Affidavit). Such is an area for 
discovery concerning the issue of personal jurisdiction. 

22. Bloomberg lists the Chainnan for Advertiser as Brian Leonard Sallis with a corporate 
address of 1211 Avenue of the Americas, N.Y., N.Y. (Opp. Ex. 2). If that is the Chairman’s 
business address, perhaps Advertiser uses New York banks to conduct its worldwide business, 
which is also discovery question going to personal jurisdiction. 

23. On January 27, 2014, News Corp Australia, owner of Advertiser, entered into a 
partnership agreement with Digital First Media, which is headquartered in New York City. 

(Opp. Ex. 3). The partnership allows News Corp Australia to “digitally] display advertising 
across its network of websites along with a full complement of digital marketing solutions 
including social media, email, search engine optimization and search engine marketing.” 

24. Defendant Shepherd, most likely following Bolger’s advice, committed perjury in her 
affidavit on the material issue of personal jurisdiction: 
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a. She swore her only contact with New York regarding the articles were an email 
that she sent to Plaintiff and a telephone call which she initiated with Plaintiff. 
(Bolger Aff, Ex. 3, Shepherd Aff. 9-11). That is false, and that is perjury. 
Shepherd contacted Miles Groth, Ph.D., a professor at Wagner College in New 
York and who lives in New York City, multiple times by email regarding the 
articles she wrote. (Opp. Ex. 4). 

b. She swore she only wrote two articles regarding the Male Studies courses. 

(Bolger Aff, Ex. 3, Shepherd Aff. ]j 4). That is false, she wrote four articles. 
(First Am. Cinplnt. Exs. C, E, F &H). 

c. She swore the articles related to an existing “controversy” at the University. 
(Bolger Aff, Ex. 3, Shepherd Aff. ]j 7). That is false; there was no controversy 
until she published her January 12, 2014, hatchet-job article. (First Am. Cmplnt. 
Ex. C). 

d. She swears the articles were intended only for Australians. (Bolger Aff, Ex. 3, 
Shepherd Aff. 7). If that is so, then why did she and The Advertiser-Sunday 
Mail Messenger publish the four articles on its interactive website that reaches 
into New York where Plaintiff conducts his business? 

e. As for whether Defendant Shepherd intended to target New York State, that is an 
issue for discovery—not an issue on a motion to dismiss. 

25. Fairfax’s Coleman states in his affidavit that Fairfax and The Sydney Morning Herald do 
not have any offices or employees in New York. (Bolger Aff. Ex. 4 ]J]J 4, 5). However, Fairfax 
has a “representative” in New York City for selling advertisements in its Sunday newspaper 
edition: World Media Inc., 19 West 36th Street, 7th Floor, New York 10018. (Opp. Ex. 12 at 5). 
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26. In addition, an article on Lillian Roxon states that “[s]he was the first full-time female 
employee at the Sydney Morning Herald’s New York office . . .(Opp. Ex. 5), and an article on 
Caroline Overington states that her career “includes working ... as New York correspondent for 
The Sydney Morning Herald.” (Opp. Ex. 6). 

27. Apparently Bolger overlooked those important facts concerning the material issue of 
personal jurisdiction, which clearly call for discovery to get at the whole truth. At the very least, 
they show the importance that Fairfax and the Sydney Morning Herald place on the New York 
market and its readers. 

28. So far this year, The Sydney Morning Herald has published 13 articles concerning New 
York. 

29. The Coleman Affidavit also states that Fairfax and The Sydney Morning Herald “do not 
directly sell any products in New York.” (Bolger Aff. Ex. 4 ]j 6). This statement is suspect 
because Fairfax and The Sydney Morning Herald admit in their answers to frequently asked 
questions on their website that “[o]ur digital subscription packages are GST-free for subscribers 
living and using our products overseas.” (Opp. Ex. 7). GST means the Australian tax on goods 
and services, so Fairfax and The Sydney Morning Herald are clearly selling enough products 
overseas to make a question about sales taxes one that is frequently asked. Another question for 
discovery, therefore, is the extent of their sales to New Yorkers, which may show they are 
subject to the personal jurisdiction of this Court under CPLR 302(a)(1) for contracting to supply 
goods or services into New York. 

30. Fairfax and The Sydney Morning Herald, as admitted by the Coleman affidavit, publishes 
a print edition that is circulated in the United States through its agent, Press Reader. (Bolger 
Aff., Ex. 4, Coleman Aff. ]j 7). Coleman, however, leaves out where the U.S. edition is 
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published, sold and the number, claiming only that The Sydney Morning Herald with a print 
readership of 770,000 and owned by a major corporation has no “control” as to whether its U.S. 
edition is distributed in New York. (Bolger Aff., Ex. 4, Coleman Aff. ]J 7). Such seems unlikely 
and also calls for discovery. 

31. More importantly is that Coleman omitted material information that Press Reader allows 
its 30 million users to digitally download The Sydney Morning Herald, which was reported in an 
article in the Herald and by its online page advertising the “app” for doing that. (Opp. Ex. 8). 

32. Coleman also left out that (1) “PressReader has developed major partnerships . . . [with] 
Fairfax Media [and] News Corp [owner of The Advertiser-Sunday Mail Messenger] . . . [that 
gives] publishers the ability to target audiences . . . [and] allow publishers to use [its] technology 
and adapt it to their market,” and (2) Fairfax is using Press Reader to “grow global circulation 
and revenues, and increase brand awareness and exposure of their publications in new 
international markets” so as to bring The Sydney Morning Herald to 30 million users, including 
students, teachers, researchers and library cardholders on their mobile device, personal tablets, 
smartphones and eReaders. (Opp. Ex. 9). 

33. More information is needed concerning the relationship between Fairfax and Press 
Reader to detennine whether CPLR 302(a)(3)(h) jurisdiction applies under the analysis of 
Kernan v. Kurz-Hastings, Inc., 175 F.3d 236, 241 (2d Cir. 1999), and Adams v. Bodum, Inc., 208 
A.D.2d 450 (1st Dept. 1994)(“Defendant-appellant manufacturer’s exclusive distributorship 
agreement with co-defendant distributor, covering as it did the entire United States, provided 
ample basis for the IAS court’s finding that appellant should have reasonably expected that 
persons in New York would be purchasing and using its” product.). 
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34. The Coleman Affidavit failed to mention that in 2000, Fairfax entered into a joint venture 
with the New York company News Alert LLC to create News Alert Asia-Pacific, a subsidiary 
company that would create a number of web sites aimed at providing financial and business 
information for the Asia-Pacific region and for investors and business people in the United States 
interested in researching opportunities in the Pacific. (Opp. Ex. 13 at 6). 

35. The Coleman Affidavit claims Fairfax and the Sydney Morning Herald do not “directly 
publish” or “directly sell products” in New York, (Bolger Affi, Ex. 4, Coleman Aff. TJ 6). 
However, New Yorkers are able to directly subscribe to the Sydney Morning Herald through its 
website. (Bolger Aff, Ex. 4, Coleman Aff. ]j 8). So do they and it what numbers? The affidavit 
most likely drafted by Bolger does not say. However, the Australian Community in New York 
admits that some of its 20,000 members do subscribe to the newspaper. (First Am. Cmplnt. f 
27). 

36. In addition, what about other “services” such as those directly offered on its website? 

The Sydney Morning Herald online provides “access to exclusive discounts, events and 
competitions, unlimited access to our award-winning tablet apps, interactive quizzes, crosswords, 
Sudoku free in the iPad app.” (First Am. Cmplnt. 30). 

37. The Sydney Morning Herald offers an interactive photographer section called “Clique” 
where readers can publish their photographs, win prizes and receive advice. 
(http://myclique.smh.com.au/). 

38. The Sydney Morning Herald offers an online SMH Shop where readers can purchase art 
and other gifts, (http://www.smhshop.com.au/). 

39. The Sydney Morning Herald is offering a cruise trip for two from Spain to Italy. 

(http ://smh.fairfaxbenefits. com. au/offers/tagged/travel). 
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40. The Sydney Morning Herald offers accounts for readers to receive “tweets.” 
(https://twitter.com/sinh). 

41. The Sydney Morning Herald offers the “goodfood” section that provides recipes. 
(http://www.goodfood.com.au/). 

42. The Sydney Morning Herald offers investment research and advice. 

(http ://apm .com. au/). 

43. Coleman’s affidavit appears to be disingenuous and raises a number of factual questions 
concerning personal jurisdiction that can only be resolved through discovery. 

44. Defendant McNeilage, in the exact same language used by Defendant Shepherd, swears 
she did not intend to target New York readers. (Bolger Aff, Ex. 5, McNeilage Aff. 6). 

a. If that is so, then why did she and the Sydney Morning Herald publish the article 
on the Sydney Morning Herald’s interactive website that reaches into New York 
where Plaintiff conducts his business? 

b. As for whether Defendant McNeilage intended to target New York State, that is 
an issue for summary judgment—not an issue on a motion to dismiss. 

45. The Advertiser-Sunday Mail Messenger and The Sydney Morning Herald websites give 
them a virtual office in New York. 

46. This and there other activities indicated above and the activities they are hiding also 
raises the discovery question of whether they pay New York State or New York City taxes. 

47. The Defendants, sophisticated news organizations and persons, have actively projected 
themselves into New York and taken advantage of the benefits and privileges in the news and 
readership market here. 


15 



48. This Court may order discovery upon a showing that facts favoring jurisdiction may exist 
but cannot then be stated by the plaintiff. Peterson v. Spartan Industries, Inc., 33 N.Y.2d 463, 
467 (1974)(CPLR 3211(d) may be invoked when the plaintiff, in opposition to a motion to 
dismiss, has made a “sufficient start,” showing that his assertion of jurisdiction is “not 
frivolous.”). The Peterson Court explicitly rejected any requirement that the plaintiff make a 
“prima facie showing of jurisdiction” as a prerequisite to discovery. The Court stated that such a 
requirement 

may impose undue obstacles for a plaintiff, particularly one seeking to confer 
jurisdiction under the Tong-arm’ statute .... In these cases especially, the 
jurisdictional issue is likely to be complex. Discovery is, therefore, desirable, 
indeed may be essential, and should quite probably lead to a more accurate 
judgment than one made solely on the basis of inconclusive preliminary 
affidavits. 

33 N.Y.2d at 467. 

Plaintiff 

49. Attorney Bolger relies on out-of-context quotes and falsehoods (Mem. at 3-5) to argue 
that Plaintiff is an “anti-feminist” as that term was apparently used by her clients in articles that 
reached over 7,330,000 readers (First Am. Cmplnt. 3), including many in New York State of 
which only the Defendants know the actual number. 

50. The problem with Bolger’s litany of cherry picked statements coupled with her false set¬ 
ups of them is that Bolger fails to define “anti-feminist.” Apparently she and her clients use the 
tenn the way extreme-hardcore feminists, and H.L. Mencken’s ignorant masses do—to mean 
“anti-female.” Plaintiff may be a lot of things, but he’s definitely not anti-female. When he goes 
to a nightclub or Hip Hop class at Broadway Dance, what’s in his heart is not malice. 
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51. Plaintiff defined above how he has used and uses the tenn “feminist” and, therefore, by 
logic, “anti-feminist” as being opposed to the policies of “feminists” that for communication 
purposes he sometimes adds the descriptors of “extreme,” “hardcore, “man-hating or “rabid.” 

52. So all of Bolger’s out-of-context quotes from Plaintiff refer to feminists as defined above. 
They do not refer to feminists as her clients apparently used that term in their articles as anti¬ 
female, which, of course, is an issue of fact on which discovery is needed. 

53. There are so many falsehoods and misleading innuendos by Bolger about Plaintiff that if 
this were not a court proceeding, Plaintiff would add her as a defendant. 

54. Let’s look at some of them in her intentional effort to paint the Plaintiff as an ISIS 
convert, and, secondarily, to chill Plaintiffs First Amendment right to sue in court for a redress 
of grievances: 

a. Plaintiff “believes that the women’s rights movement is a plot. . . .” (Mem. at 3). 
Plaintiff never communicated that, and Bolger’s cite does not apply to the 
“women’s rights movement” nor to a plot, but to when the U.S. Government 
eliminates the rights of members of a distinct group, which has been known to 
happen. 

b. Bolger falsely imputes that Plaintiff advocates the use of firearms against this 
same “women’s rights movement” (Mem. at 3) when he clearly communicates 
what Noah Webster said, 

Before a standing army can rule, the people must be disarmed; as they are 
in almost every kingdom of Europe. The supreme power in America 
cannot enforce unjust laws by the sword; because the whole body of the 
people are armed, and constitute a force superior to any bands of regular 
troops that can be, on any pretense, raised in the United States. An 
Examination Into the Leading Principles of the Constitution, October 17, 

1787. 
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c. Plaintiff has filed cases against the favorable treatment of women. (Mem. at 3-4). 
Misleading in that the cases were aimed at securing for men the same rights that 
women have. One case challenged public accommodations charging men money 
to enter while women entered for free, but Bolger does not mention that. Another 
challenged the immigration secrecy provision of the Violence Against Women’s 
Act in which mainly men are deprived of due process when the Department of 
Homeland Security makes findings of fact that an American man committed 
“battery,” “extreme cruelty” or “an overall pattern of violence” against his foreign 
spouse of lover. (First Am. Cmplnt. 88). Bolger does not mention that either. 

A third challenged the existence of only Women’s Studies programs in New York 
when if anyone needs help in entering, graduating and finding a job these days, its 
men. (First Am. Cmplnt. 145-148). Bolger falsely imputes that Plaintiff 
brought “multiple” claims alleging that the feminist tenets incorporated into 
higher education by the Board of Regents violated the Establishment Clause. 

There were only two claims, not multiple claims. The first was dismissed because 
Plaintiff did not state in the complaint that he was a taxpayer and the second 
dismissed because the court would not allow the adding of two plaintiffs. 

d. Bolger falsely states that “in some instances,” when in only two instances did 
Plaintiff ascribe a decision to perhaps judicial bias against men’s rights advocates 
trying to secure their rights. (Mem. at 4). Judicial bias is not unknown in the 
courts, which is why there exist motions to recuse and codes of Judicial Conduct 
administered by the State and Federal courts. 
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e. Bolger falsely states that Plaintiff is a “contributor” to a “controversial men’s 
rights website.” (Mem. at 5). Two articles do not a contributor make. Besides 
who says it is controversial, as if that matters in a democracy that guarantees free 
speech. Obviously those like Bolger and her clients who believe free speech only 
applies to them, and not those who hold opposing socio-cultural views. Bolger in 
another intentional effort to mislead this Court falsely treated as an article, what 
was really a case that the New York Court of Appeals has agreed to hear and had 
nothing to do with discrimination based on sex. (Mem. at 5). As for her 
misleading “witches” accusation, that is dealt with in the Amended Complaint at 
UK 81-83. 

f. Bolger wrote in a footnote that Plaintiff filed a copyright infringement case 
against one of the attorney’s in the Ladies’ Nights case for copying a number of 
draft articles. (Mem. at 5 n.3). Bolger, true to form, left out that the Federal 
Judge held that the opposing attorney’s stated justification for her submission of 
the essays appeared somewhat disingenuous, the relevancy of the essays to 
Hollander’s recusal motion is dubious, and she undoubtedly intended simply to 
prejudice the Judge against Hollander. The relevance of those essays are 
similarly dubious here and submitted by Bolger as intended simply to prejudice 
this Court. 

g. Bolger violates this Court’s rules that require electronically filed documents to be 
pdf searchable. Bolger quotes from copyrighted essays attached to her 
affirmation as exhibits, which were originally hacked from Plaintiffs computer, 
to bolster her false image of Plaintiff as anti-female, but sneakily Bolger refrained 
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from submitting these essays in a searchable fonnat. (Mem. at 5). In addition, 
Bolger’s page cites to these out-of-context quotes are wrong, which makes the 
task of finding them even more difficult. Even Bolger’s exhibit numbers are not 
searchable. Therefore, for this Court to find the cited quotes to determine whether 
Bolger is again fabricating a false imputation requires searching through many 
pages and reading much unnecessary text. What is she hiding? Perhaps that is 
why Bolger filed 428 pages of exhibits—to dissemble and prevaricate as she 
wants without fear the Court will call her on it. 

h. Even the affidavits submitted by Bolger are not only not searchable but not 
copyable. Is the major law firm for which she works engaging in underhanded 
and perhaps unethical tactics to make the prosecuting of a case by a sole 
practitioner so difficult that it can win by default? 

i. Bolger closes off her efforts to mislead the Court that Plaintiff is “anti-female” by 
selectively editing quotes from these unsearchable essays. (Mem. at 5). Bolger 
falsely imputes that Plaintiff claims men have been victimized by women. While 
there’s an argument there for married men, Plaintiffs focus has always been on 
feminists as he defines them, or as some communicate hardcore, extreme 
feminists, who have achieved significant power over men. For example, two 
hardcore feminist reporters in Australia single-handedly canceled Male Studies 
courses at a major university. 

j. Bolger selectively edited two quotes from the unsearchable essays to 
communicate her false premise that Plaintiff hates women—not hardcore, extreme 
feminists but ladies in general—and rails against them in Bolger’s disingenuous 
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attempt to argue that her and her clients’ obloquies about Plaintiff are true. 

(Mem. at 5). 

Everyday the husband [based on Plaintiff] leaves the house and children to trade 
8, 10 or 12 hours of his life for the means to provide for his wife [refers to 
Plaintiffs ex-wife] and offspring. Beyond food and housing, he must satiate her 
voracious appetite for material goods in her Sisyphean effort to keep up with Mrs. 
Jones; assuage her relentless vanity with expensive jewelry, perfumes, clothes and 
cosmetics; appease with social status her vindictive, vitriolic ranting as age lines 
her face; satisfy junior’s whining for a new toy, bicycle or car; and fulfill his 
daughter’s limitless greed for MTV hyped products. 

Girls [refers to Plaintiffs ex-wife 1 ] have the advantage in America because 
physical violence is easy to prove: it leaves physical marks that a camera can 
record. Emotional violence, however, stalks the invisible world of the mind, 
which makes it a near perfect weapon. Husbands [Plaintiff] and boyfriends can’t 
take pictures of the pain girls intentionally and recklessly cause them. Big Sister 
America is using that fact to tie men’s hands, so they can no longer defend 
themselves against their girlfriends or wives twisting the blade of emotional pain 
through their hearts. 

When will we see advertisements paid for by taxpayer dollars giving men a 
number to call to get some ragging, nagging, malicious slut [Plaintiffs ex-wife] to 
shut her yap? Not until science invents a technique for measuring emotional 
distress. 

These quotes are based on Plaintiffs experience with his ex-wife, who, according 
to Russian Military Intelligence, is an associate of the Chechen Special Islamic 
Regiment and a “sex worker.” Plaintiffs ex-wife, a hardcore, extreme man- 
hating feminist who mocked her Johns by warning they better call 911, secretly 
fed Plaintiff narcotics in an ingenious ploy in which Plaintiff unknowingly 
transferred the drug-high to being with her. Plaintiff married her and brought her 
back to America where he learned from his Russian contacts the truth about her. 
She subsequently acquired residency status under the immigration section of the 


1 Plaintiff s ex-wife is Russian, and Russian females prefer to be addressed with the term meaning girl, /icByniKa. 
rather than woman, which they consider an insult because it communicates old. 
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Violence Against Women’s Act that Plaintiff challenged in court and was written 
by NOW and the Feminist Majority, both feminist organizations as Plaintiff 
defines that term. 

55. Bolger’s railing against Plaintiff fails to address other falsehoods created by her clients, 
imputed by them or republished by them, not only against Plaintiff but his intellectual property 
the “Males and the Law” section, for example: 

a. Plaintiff belongs to “extreme right wing groups in the USA,” 

b. the section “really represents the margins,” 

c. Plaintiff is a “men’s rights extremist,” 

d. Plaintiff is a “radical,” 

e. Plaintiff is “hardline,” 

f. the section is lacking “in research based tradition” with a “partisan approach,” 

g. the section is “lacking in academic rigor” 

h. the section is “controversial,” 

i. Plaintiff has “links to extreme men’s rights organizations,” 

j. the section is a “dangerous platfonn for anti-women views.” 

56. Specifically for Defendant Shepherd, Bolger’s rant against Plaintiff failed to address 
Shepherd’s libelous statements published to 1,750,000 readers. (First Am. Cmplnt. ^ 179-182). 
Shepherd’s Attack Articles 

57. Defendant Shepherd wrote and published four attack articles on The Advertiser-Sunday 
Mail Messenger’s interactive website that she and Advertiser knew would reach New York 
readers. (First Am. Cmplnt. Exs. C, E, F, H). 
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58. In those articles, Shepherd made intentionally or at best recklessly false factual 
statements and connotations and selectively republished false statements and connotations by 
others all in accordance with Shepherd’s intense hatred of men’ rights advocates, including 
Plaintiff. 

59. Bolger claims that Defendant Shepherd republished disparaging quotes from 
“masculinity scholars,” but neither she nor Shepherd provides any basis for considering these 
anti-men’s rights hacks as expert. (Mem. at 6). 

60. Bolger misleadingly says “The Second Advertiser Article reported that the University 
had decided against approving the men’s studies courses.” (Mem. at 6). Prior to Shepherd’s 
January 12, 2014, article, the male studies course was open for registration, which means the 
University wanted to see what the enrollment numbers were in order to determine whether it 
would be profitable. 

61. Further, Bolger’s euphemistic account of the January 14, 2014, article leaves out 
Defendant Shepherd’s communication of her ill will toward the courses’ creators. The headline 
was “University of South Australia gives controversial Male Studies course the snip.” Why did 
she use the word “snip”? Shepherd is a reporter and presumably chooses her words carefully for 
the impact she wants to have on her readers. Snip means to make a quick cut and imputes her 
hate-filled desires for the emasculation or circumcision of men’s rights advocates was at work. 

62. Bolger intentionally leaves out the sum and substance of Defendant Shepherd’s only 
interview of Plaintiff that lasted at best ten minutes and was done after her first article had 
already caused the cancelation of Plaintiff s section. (Mem. at 6). Plaintiff told Shepherd his 
section was based on law review articles from the 19 th century into the 21 th about the different 
treatment of the sexes in various areas, and that Sir William Blackstone’s statement from 1765 
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proved prophetic: “So great a favorite is the female sex of the laws.” (Opp. Ex. 10, Outline for 
Males and the Law” section that Plaintiff offered to send Shepherd but she was not interested). 

63. Bolger in order to intentionally paint Plaintiff as the devil incarnate imputes through an 
out-of-context quote that he advocates using firearms against hardcore, extreme feminists when 
the true import was that Plaintiff was advocating in favor of the Second Amendment to the U.S. 
Constitution and quoting a statistical fact that men own 75% of the guns in America. Plaintiff 
also told Defendant Shepherd that the percentage was declining because more women were now 
exercising their right to own firearms. 

64. Bolger, as with Defendant McNeilage, apparently has a unique problem with the facts. 
Bolger says, “Plaintiff also claims The Herald Article injured him by stating that his men’s 
studies course was ‘rejected in 2012.’” (Mem. at 7). That is false. Bolger’s client, McNeilage, 
wrote in her January 14, 2014 article that “the courses, which were criticised in the media on 
Monday [January 12, 2014], were rejected in 2012.” The courses were not rejected in 2012 
because they were not created until 2013. If Defendant McNeilage can get such an obvious fact 
wrong, then the factual basis for her story is clearly suspect. And, if McNeilage’s attorney tries 
to hide such an obvious error by attributing it to Plaintiff, as Bolger does, then Bolger’s 
credibility is also suspect. 

65. Bolger repeatedly harps on the unsubstantiated accusation that Plaintiff is “anti-woman” 
by failing to define the term “feminist” in order to exploit her and her clients false imputation 
that “anti-feminist” means anti-female. Feminism is a belief system with tenets, a political- 
socio-cultural philosophy or ideology as was Marxism. Female refers to one of the two sexes. A 
female, as a male, may believe in feminism, but a person’s sex does not identify one as a 
feminist. 
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66. Plaintiffs disagreement with certain tenets of that ideology does not make him, as Bolger 
and her clients impute, anti-female. Just as his disagreement with Marxism does not make him 
anti anyone who lived in the fonner Soviet Union. 

67. In yet another Bolger false statement, she says “Plaintiff claims the Second Advertiser 

Article harmed him by stating that ‘some of the lecturers listed for professional certificates had 

li nk s to extreme men’s rights organizations.’” (Mem. at 7). What Plaintiff said is the following: 

In her second article, Tory reports that most of the male studies course, including 
the section that was to be taught by Roy, was canceled and clearly credits her 
false and obloquious first article with the “snip”: “The Advertiser revealed 
yesterday that some of the lecturers listed for the professional certificates had 
links to extreme men’s rights organisations that believe men are oppressed, 
particularly by Feminists.” (First Am. Cmplnt. ]j 111). 

This is an allegation of causation for the Injurious Falsehoods, Tortious Interference, or 

Prima Facie Tort actions. The second sentence is also an allegation for libel against 

Shepherd. 

68. Once again, it is not Bolger’s self-serving allegations of fact that matter on a motion to 
dismiss pursuant to CPLR 3211, but the facts alleged in the complaint and in the opposition, 
which are considered in determining whether a cause of action exists. Sokoloff v. Harriman 
Estates Development Corp., 96 N.Y.2d 409, 414 (2001). 

Argument Summary 

69. This is a case about two irresponsible reporters who use the power of their 
positions in the media and modern day technology to crush ideas and knowledge that 
conflict with their views on important social matters of the day. Thanks to the Internet, 
the world is a much smaller place than it once was. Untrue and harmful acts in one part 
instantaneously wreck havoc on persons and property in another part, especially by multi- 
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million dollar corporations that use interactive web sites to reach markets and customers 
in areas concerned with the same social issues. 

70. Bolger misleads by claiming this is a case only about Australia. (Mem. at 8). If 
that were so, then the articles would not disparage two New Yorkers, Plaintiff and Prof. 

Miles Groth; they would not reference lawsuits brought by the Plaintiff in New York 
courts or interviews of Plaintiff conducted in New York or writings of Plaintiff created in 
New York; they would not reference writings or speeches of Prof. Groth made in New 

York; Defendant Shepherd would not have initiated contact with Plaintiff and Prof. Groth 
at their offices or residences in New York; and Defendants would not have published on 
their World Wide Websites digitally reaching over 5,000,000 readers. 

71. Perhaps, more importantly, the resolution of the issues raised in this case will 
impact higher education and how the media covers it in America, Europe, Australia and 
New Zealand where the ideology of hardcore, extreme feminism is busy at work 
extinguishing dissenting viewpoints. 

72. As the First Amended Complaint makes clear and despite Bolger’s unrepentant trait to 
allege false facts and false imputations that are not considered on a motion to dismiss, 
Defendants Shepherd and McNeilage’s actions as alleged in the First Amended Complaint and 
considering every possible favorable inference for Plaintiff, not Defendants, from such allege 
facts make clear that their actions fit within a number of cognizable legal theories: Injurious 
Falsehoods, Tortious Interference with Prospective Contractual Relations or, in the alternative, 
Prima Facie Tort, and on Defendant Shepherd’s part: Fibel. 

73. Bolger approaches her motion to dismiss as though it where a summary judgment motion 
claiming the Plaintiff must establish the “existence” of a falsehood and that “he will never be 
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able to demonstrate, as he must, that the sole intention of Defendants in publishing [their] articles 
was to hann him.” (Mem. at 8). “Existence” and “demonstrate” mean Plaintiff must prove, but 
proof is left for summary judgment and trial, at least according to the CPLR. This case is not 
there yet because Bolger made a motion to dismiss, or perhaps she’s trying to circumvent the 
CPLR by making an undercover motion for summary judgment without going through the 
necessary procedures. 

Personal Jurisdiction 

74. It has long been observed that technological advances affecting the nature of commerce 
require the doctrine of personal jurisdiction to adapt and evolve along with those advances. See 
Hanson v. Denckla, 357 U.S. 235, 250-52 (1958). 

75. Plaintiffs burden at this stage of the proceedings is to establish a prima facie case for 
jurisdiction over Defendants. See Beacon Enters., Inc. v. Menzies, 715 F.2d 757, 768 (2d 

Cir. 1983). Plaintiff need not prove his case on the merits in order to sustain the court’s power of 
adjudication. Vincent C. Alexander, McKinney Commentaries, C302:5. Proving Jurisdictional 
Facts. 

76. In considering a personal jurisdictional question, the courts should give added weight to 
the requirement that a complaint be liberally construed in a plaintiffs favor, which means to 
construe pleadings and affidavits in the light most favorable to a plaintiff and resolve all doubts 
in his favor. See, e.g., Hoag v. Chancellor, Inc., 246 A.D.2d 224, 228 (1st Dept. 1998; Armouth 
International, Inc. v. Haband Co., 277 A.D.2d 189, 190 (2d Dept. 2000). 

77. The U.S. Supreme Court views more expansively long ann efforts aimed at intentional as 
opposed to unintentional torts. New York State Law Digest No. 297. All the actions in this case 
are for intentional torts. 
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78. New York’s long ann statute provides for a number of personal jurisdictional bases over 
Defendants depending on the cause of action alleged in this case. 

79. CPLR 302(a)(1) provides jurisdiction “over any non-domiciliary . . . who in person or 
through an agent. . . transacts any business within the state . . . .” 

a. This section applies to the causes of action for (1) Injurious Falsehoods, (2) 
Tortious Interference with a Prospective Contract, (3) or, in the alternative, Prima 
Facie Tort, all of which are alleged against all Defendants. 

b. CPLR 302(a)(1) also provides for jurisdiction over the Libel action that is alleged 
against Defendant Shepherd 

80. CPLR 302(a)(3) provides jurisdiction “over a non-domiciliary . . . who in person or 
through an agent. . . commits a tortious act without the state causing injury to person or 
property within the state ... if he (i) regularly does or solicits business, or engages in any other 
persistent course of conduct, or derives substantial revenue from goods used or consumed or 
services rendered, in the state, or (ii) expects or should reasonably expect the act to have 
consequences in the state and derives substantial revenue from interstate or international 
commerce . . . .” 

a. Both (i) and (ii) apply to the causes of action for (1) Injurious Falsehoods, (2) 
Tortious Interference with a Prospective Contract, (3) or, in the alternative, Prima 
Facie Tort, all of which are alleged against all Defendants. 

b. This section does not apply to the Libel action against Defendant Shepherd. 

CPLR 302(a)(1) personal jurisdiction over all Defendants for Injurious Falsehoods, Tortious 
Interference with a Prospective Contract, or, in the alternative, Prima Facie Tort 
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81. CPLR 302(a)’s “transaction of business” is not limited to contract or other commercial 
actions but can apply to torts as well if they arise from defendant transacting business in New 
York State. 

82. The long-ann category for “transaction of business” is applicable when the defendant has 
engaged in one purposeful business transaction in New York and the plaintiffs claim arises out 
of the particular transaction. The transaction, at minimum, must be a purposeful act by which 
the defendant avails itself of the benefits and protections of New York’s laws, Fischbarg v. 
Doucet, 9 N.Y.3d 375, 380 (2007), which also satisfies due process, George Reiner and Co. v. 
Schwartz, 41 N.Y.2d 648, 653 (1977). 

83. Plaintiffs only burden is to prove that the defendant perfonned an act—he did 
something—in New York or directed toward New York that gave rise to a claim of liability 
through tort or agency. Lamarr v. Klein, 35 A.D.2d 248, 251 (1st Dept. 1970), affirmed, 30 
N.Y.2d 757 (1972). 

84. . Defendants’ New York activities, and their nature and quality, are to be considered in 
their totality. Longines-Wittnauer Watch Co. v. Barnes & Reinecke, Inc., 15 N.Y.2d 443, 457 
n.5 (1965). 

85. The Appeals Court has eschewed the need for actual physical presence at the time of a 
transaction, noting that “in this day of instant long-range communications, one can engage in 
extensive purposeful activity here without ever actually setting foot in the State.” Parke-Bernet 
Galleries, Inc. v. Franklyn, 26 N.Y.2d 13, 17 (1970). 

86. The Court of Appeals has had little opportunity thus far to explore the circumstances in 
which an out-of-state defendant’s use of its website may constitute transacting business in New 
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York within the meaning of CPLR 302(a)(1). Vincent C. Alexander, McKinney Commentaries, 
C302:7. Transacting Business by Phone, Mail and Electronic Means. 

87. In a footnote in Ehrenfeld v. Bin Mahfouz, 9 N.Y.3d 501, 510 n.7 (2007) the Court 
indicated that a non-domiciliary’s mere internet posting of information about a New York 
resident on a passive website does not, standing alone, constitute a transaction of business in 
New York. Such is not the situation here, since Defendants’ websites are highly interactive. 

88. Lower courts, however, have dealt with situations similar to this case. 

89. In Citigroup Inc. v. City Holding Co ., 97 F.Supp.2d 549, 565 (S.D.N.Y. 2000), the Court 

applying New York’s longann CPLR 302(a)(1) stated that 

[T]he courts have identified a spectrum of cases involving a defendant’s use of 
the internet. At one end are cases where the defendant makes information 
available on what is essentially a “passive” web site. This use of the internet has 
been analogized to an advertisement in a nationally-available magazine or 
newspaper, and does not without more justify the exercise of jurisdiction over the 
defendant. See K.C.P.L., Inc. v. Nash, No. 98 Civ. 3773, 1998 WL 823657, at 
*4,*5 (S.D.N.Y. 1998); Hearst Corp. v. Goldberger, No. 96 Civ. 3620, 1997 WL 
97097, at *10 (S.D.N.Y. Feb. 26, 1997); see also Zippo Mfg. Co. v. Zippo Dot 
Com, 952 F.Supp. 1119, 1123 (W.D.Pa.1997). At the other end of the spectrum 
are cases in which the defendant clearly does business over the internet, such as 
where it knowingly and repeatedly transmits computer files to customers in other 
states. See CompuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Cir.1996). 

90. Sales activity conducted by means of the Internet served as transacting business for long¬ 
ann jurisdiction in Chloe v. Queen Bee of Beverly Hills, LLC, 616 F.3d 158 (2d Cir. 2010). The 
defendant Queen Bee operated a website which offered handbags for sale to New York 
consumers, pennitted New York consumers to purchase such bags, and facilitated the shipment 
of those bags into New York. Id. at 166. Queen Bee engaged in fifty-two separate transactions 
in which merchandise was shipped into New York. Id. at 166. 


30 



91. The Second Circuit held that under CPLR 302(a)(1), Queen Bee had extensive business 
contacts with New York customers, and those contacts indicated Queen Bee’s purposeful 
availment of the New York forum for business activity to which the cause of action related. 

92. Both Advertiser and Fairfax solicit business in New York via the Internet, sell their 
online newspapers along with the various other services they offer into New York and allow the 
transmittal of information through their websites between Defendants and their readers, between 
their readers and between other companies and their readers. The number of transactions 
involving New Yorkers are within Defendants’ possession, so discovery is required. 

93. Advertiser online “provides its audience with the opportunity to become involved and be 
engaged on issues and stories, through debate and social media.” 
(http://www.adelaidenow.com.au/). 

94. Fairfax online provides “access to exclusive discounts, events and competitions, 
unlimited access to our award-winning tablet apps, interactive quizzes, crosswords, Sudoku free 
in the iPad app.” (http://www.smh.com.au/). 

95. Fairfax sells the printed edition of The Sydney Morning Herald through its agent Press 
Reader into the United States. (Bolger Aff, Ex. 4, Coleman Aff. 7). Since Coleman, a former 
Herald section editor and columnist and now in-house counsel, has “general knowledge” that 
distribution of The Sydney Morning Herald is being made by Press Reader throughout the 
United States, there is a reasonable expectation that it also enters New York. See Kernan v. 
Kurz-Hastings, Inc., 175 F.3d 236, 241 (2d Cir 1999). 

96. Whether Press Reader qualifies as an agent for jurisdictional purposes does not turn on 
legalistic distinctions between being an agent or independent contractor. It is sufficient that the 
representative acted “for the benefit of and with the knowledge and consent of [the] defendant 
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and that [Fairfax] exercised some control over [the agent] in the matter.” Kreutter v. McFadden 
Oil Corp., 71 N.Y.2d 460, 467 (1988). 

97. Fairfax admits that it has a contract with Press Reader to distribute copies of The Sydney 
Morning Herald in the United States, and, according to the media “PressReader has developed 
major partnerships . . . [with] Fairfax Media [and] News Corp [owner of The Advertiser] . . . 

[that gives] publishers the ability to target audiences . . . [and] allow publishers to use [its] 
technology and adapt it to their market.” (Opp. Ex. 9). Partnership and contract infer “some 
control,” but without more information from Fairfax, the degree of control is unknown. 

98. News Corp Australia owns all of Advertiser (Bolger Aff, Ex. 2, Cameron Aff. f 3), and 
News Corp, which is headquartered in New York City, considers News Corp Australia as part of 
its identity under its website title “Who We Are.” (First Am. Cmplnt. Ex. M). Therefore, 
Advertiser is part of the identity of News Corp headquartered in New York City. 

99. Bloomberg lists the Chairman for Advertiser Newspapers Pty Ltd. as Brian Leonard 
Sallis with a corporate address of 1211 Avenue of the Americas, N.Y., N.Y, which is News 
Corp’s headquarters. (Opp. Ex. 2). If that is the Chainnan’s business address, perhaps 
Advertiser uses New York banks to conduct its worldwide business, which is a discovery 
question. 

100. In Chestnut Ridge Air, Ltd. v. 1260269 Ontario Inc., 13 Misc.3d 807, 810 (N.Y. 
Sup. Ct. 2006), the Court found that a non-domiciliary using its website forums to (1) enable 
prospective customers to post questions directly to the non-domiciliary, (2) to allow viewers to 
offer services to other viewers of the website and (3) to monitor events relevant to a customer 
“created a virtual community in New York that meets all its clients’ needs,” id., which 
substantially supported personal jurisdiction. 
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101. Advertiser allows its readers to personalize and advertise on Mosthtix, an 
entertainment forum, to access a wide range of electronic entertainment that provides for a 
community of users, to communicate via email directly with its staff, and to access investment 
advice and research, (http://www.adelaidenow.com.au/). 

102. Fairfax provides a forum and community for online dating. It also creates a 
community through its “Member Center” where readers can “sign up for newsletters on a range 
of topics that interest you, [rjeceive customised alerts by email or SMS . . . , [g]et access to 
exclusive offers and competitions, [s]et up an investment portfolio,” and allows readers to 
communicate via email directly with its staff, (http://www.smh.com.au/). 

103. Advertiser and Farifax’s website activities as cited in the First Amended 
Complaint and this Opposition make those sites highly interactive, which amounts to transacting 
business in New York. Where a corporation maintains a “highly interactive” website in an effort 
to facilitate its commerce, personal jurisdiction has readily been found to exist. Uebler v. Boss 
Media, AB, 363 F. Supp. 2d 499, 505 (E.D.N.Y. 2005). 

104. In Thomas Pub. Co. v. Industrial Quick Search, Inc., 237 F.Supp.2d 489, 491-492 

(S.D.N.Y. 2002), the defendant operated an interactive website that reached into New York. 

Defendant argued that personal jurisdiction based on its website would unfairly subject it to 

jurisdiction in all the states that the website reached. The Court stated: 

This argument is unavailing, for technological advances enable [defendant] to 
transact business in every state via an interactive website, where those in the state 
can communicate directly via its internet route back to [defendant]. With that 
ability, however, comes the responsibility for actionable conduct. [Defendant’s] 
presence in New York, by way of an interactive website, is more closely akin to 
actual physical presence in New York than it is to running an advertisement in a 
national magazine. If [defendant] wishes to operate an interactive website 
accessible in New York, there is no inequity in subjecting [defendant] to personal 
jurisdiction here. If [defendant] does not want its website to subject it to personal 
jurisdiction here, it is free to set up a “passive” website that does not enable 
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[defendant] to transact business in New York. Having decided to create an 
interactive website that enables it to transact business in New York, [defendant] is 
subject to personal jurisdiction here under CPLR 302(a)(1) because the cause of 
action for infringement arises directly out of the transaction of business, to wit, 
the use of an allegedly infringing website. 

Id. at 492 

105. Advertiser publishes news articles concerning New York. 

106. Defendant Shepherd contacted Plaintiff by email (Opp. Ex. 11) and telephone and 
also contacted another New York resident, Professor Miles Groth, repeatedly by email in her 
search for a story. 

107. An article on Lillian Roxon states that “[s]he was the first full-time female 
employee at Fairfax’s Sydney Morning Herald New York office . . . .” (Opp. Ex. 5). In 
addition, an article on Caroline Overington states that her career “includes working ... as New 
York correspondent for The Sydney Morning Herald.” (Opp. Ex. 6). Fairfax apparently places 
some importance on the New York market. 

108. Fairfax admits on The Sydney Morning Herald website in its “answers to 
frequently asked questions” that its “digital subscription packages are GST-free for subscribers 
living and using our products overseas,” which means overseas subscribers do not pay Australian 
sales tax. (Opp. Ex. 7). 

109. Advertiser and Fairfax through their respective highly interactive websites 
knowingly seek out New York readers as potential viewers in the forum state. 

110. Advertiser and Fairfax’s posting of the Shepherd and McNeilage’s articles that 
specificity by name targeted two New York residents indicate these postings especially were 
purposefully directed at New York. 


34 



111. Advertiser and Fairfax through their activities have in effect projected themselves 
into New York where they actively compete for readers. 

112. Where a defendant actively does business over the Internet directed at the forum 
state, the forum state can exercise jurisdiction over the defendant. American Bar Association, 
Section of Business Law, Cyberspace Law Committee, Coping with Personal Jurisdiction in 
Cyberspace, ABA Subcommittee on Internet Law Liability Report #3, Warren E. Agin, Esq., 
Swiggart & Agin, LLC. 

113. Persons committing a tortious act using the Internet should expect to be subject to 
jurisdiction in the state at which the tortious act is directed. See Keeton v. Hustler Magazine, 
Inc., 465 U.S. 770, 774(1984). 

114. Advertiser and Fairfax’s contacts with the State’s citizens are not fortuitous since 
they consciously decide to process applications from New York subscribers for their online 
goods and service. Zippo Manuf Co. v Zippo Dot Com, Inc., 952 F. Supp. 1119, 1126 (W.D. Pa. 
1997)(personal jurisdiction is likely proper where a provider openly carries out business over the 
Internet while knowingly and repeatedly transferring files). 

CPLR 302(a)(1) personal jurisdiction over Defendant Shepherd for Libel 

115. Keeton v. Hustler Magazine, Inc., 465 U.S. 770 (1984), and Calder v. Jones, 465 
U.S. 783 (1984), both involved libel where the defendants knew their publications would be 
circulated in the forum states. The individuals writing the articles were found to be within the 
jurisdiction of the forum states, which in each case was one of many states in which the 
publications were sold and circulated but not one in which any of the writing or editing was 
done. 
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116. 


In Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776 (1984), jurisdiction was 


appropriate because of the state’s interest in discouraging libel by the defendant against its 
citizens. 

117. In Calder v. Jones, 465 U.S. 783, 789-790 (1984), the court determined that the 
defendants had purposefully targeted their libelous activity at the forum state by publishing their 
article containing libelous material about a forum resident in a magazine, which they knew was 
sold and circulated in the forum state and “must reasonably anticipate being haled into court” in 
that state. 

118. In SPCA of Upstate New York, Inc. v. American Working Collie Ass ’n, 18 N.Y.3d 
400, 404 (2012), the Court of Appeals stated that “When detennining whether the necessary 
substantial relationship exists between a defendant’s purposeful activities and the transaction 
giving rise to the defamation cause of action .... Certain types of conduct will plainly satisfy 
the required nexus.” 

119. In Legros v. Irving, 38 A.D.2d 53, 55 (1st Dept. 1971), Iv. dismissed, 30 N.Y.2d 
653 (1972), the Court held that “There is a clear distinction between a situation where the only 
act which occurred in New York was the mere utterance of the libelous material and on the other 
hand, a situation where purposeful business transactions have taken place in New York giving 
rise to the cause of action.” In Legros a book libeling the plaintiff was published in New York, 
as were Defendant Shepherd’s four articles published in New York via the Advertiser website. 

120. The book in Legros was in part researched in New York, Legros 38 A.D.2d at 56, 
as were Defendant Shepherd’s articles by contacting on a number of occasions two New York 
residents, reviewing a number of cases in the U.S. District Court for the Southern District of 
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New York, accessing New York centered websites and other activities that are solely within her 
knowledge; therefore, subject to discovery. 

121. While the contract for the book in Legros was executed in New York, Advertiser 
has numerous other contacts with New York as list above, all of which are geared toward 
publishing its reporters’ stories, such as those by Defendant Shepherd. 

122. In Licci v. Lebanese Canadian Bank, 20 N.Y.3d 327, 341 (2012), the Court of 
Appeals held that “CPLR 302(a)(1) does not require that every element of the cause of action 
pleaded must be related to the New York contacts; rather, where at least one element arises from 
the New York contacts, the relationship between the business transaction and the claim asserted 
supports specific jurisdiction under the statute.” Defendant Shepherd’s numerous libelous 
statements were published to third parties in New York, including the members of the New York 
Australian Community who subscribe to the online newspaper and were about a New York 
resident who suffered damages. 

123. Defendant Shepherd cannot avoid long arm jurisdiction under the “fiduciary 
shield” doctrine by claiming she was acting only on the behalf of Defendant Advertiser because 
the Court of Appeals has rejected that doctrine for CPLR 302 when torts are involved. Kreutter 
v. McFadden Oil Corp., 527 N.Y.S.2d 195, 201 (1988). 

All the causes of action arose from Defendants publishing their articles online and additionally 
for Fairfax in print. 

124. For a cause of action to arise from transacting business, the Court of Appeals 
requires that “in light of all the circumstances, there must be an ‘articulable nexus’, or 
‘substantial relationship’, between the business transaction and the claim asserted.” Licci v. 
Lebanese Canadian Bank, 20 N.Y.3d 327, 339 (2012)(citations omitted). Causation is not 
required, and the inquiry under the statute is relatively permissive. Id. (citations omitted). “But 
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these standards connote, at a minimum, a relatedness between the transaction and the legal claim 
such that the latter is not completely unmoored from the former, regardless of the ultimate merits 
of the claim.” Id. 

125. The knowing publication in New York via The Advertiser-Sunday Mail 
Messenger’s website of Shepherd’s articles is related to all the causes of action against 
Advertiser and Shepherd, since it is her statements in those articles that form the bases for the 
causes of action. 

126. The knowing publication in New York via The Sydney Morning Herald’s website 
and the apparent distribution of printed copies of The Sydney Morning Herald in New York of 
McNeilage’s article is related to the causes of action against Fairfax and McNeilage, since it is 
her statements in those articles that form the bases for the causes of action. 

127. Defendants purposefully availed themselves of the privilege and benefits of the 
New York market for news; therefore, they could reasonably anticipate being haled into court 
here. 

CPLR 302(a)(3) personal jurisdiction over all Defendants for Injurious Falsehoods, Tortious 
Interference with a Prospective Contract, or, in the alternative, Prima Facie Tort, 

128. The “establishment of long-arm jurisdiction in connection with a New York 
injury under [CPLR 302(a)(3)(i) or (ii)] does not implicate constitutional due process concerns. 
Ingraham v. Carroll, 665 N.Y.S.2d 10, 12 (1997). “[T]he subdivision was not designed to go to 
the full limits of permissible jurisdiction. The limitations contained in subparagraphs (i) and (ii) 
were deliberately inserted to keep the provision ‘well within constitutional bounds’.” Weinstein- 
Kom-Miller, N.Y. Civ. Prac. at 302.14, quoting 12th Ann. Report of N.Y. Jud. Confi, at 341; see 
also, McGowan v. Smith, 52 N.Y.2d 268, 274 (1981). The Court is “bound by a limitation more 
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stringent than any constitutional requirement—the specific requirements of CPLR 302(a)(3).” 
Ingraham 665 N.Y.S.2d at 12. 

129. “The threshold questions in applying CPLR 302(a)(3) are whether the allegations 
of the complaint concern (1) a tortious act, (2) whether the act caused injury within the state of 
New York and (3) the causes of action arose from the act. All types of tortious acts (other than 
defamation) fall within the scope of coverage.” Vincent C. Alexander, McKinney 
Commentaries, C302:ll. Tortious Injury in New York, In General. 

130. Allegation of the actions constituting tortious conduct is sufficient; the plaintiff 
need not prove the tort in order to withstand a motion to dismiss for lack of jurisdiction. See 
Sybron Corporation v. Wetzel, 413 N.Y.S.2d 127, 130 (1978). 

131. The injury from the Injurious Falsehoods cause of action was to Plaintiffs 
intangible rights in his copyrighted “Males and the Law” section because a person who makes a 
statement about another person’s intangible things, which is reasonably understood to cast doubt 
upon the quality of the intangible things by those who see the statement, is liable for the 
pecuniary loss which results directly and naturally from the statement. Committee on Pattern 
Jury Instructions Association of Supreme Court Justices, PJI 3:55 Intentional Torts—Business 
Torts—Injurious Falsehood. 

132. By analogy with Penguin Group (USA), Inc. v. American Buddah, 16 N.Y. 3d 
295, 301 (2011), the situs of the Injurious Falsehood injury is the site of the copyright owner. In 
this case that is Plaintiff who resides in New York County. 

133. Penguin concerned infringement, an injury to the copyright holder’s intangible 
rights in literary works that defendants uploaded to the Internet without pennission. The Court 
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of Appeals held that the site of injury was in New York where the copyright owner was 
headquartered, not where the material was uploaded. Id. 

134. Here Defendants uploaded in Australia their disparaging statements about the 
copyrighted literary compilation “Males and the Law,” which diminished the value of Plaintiff s 
intangible rights in the work. Therefore, the injury occurred in New York where Plaintiff 
resides. 

135. In addition, while the Injurious Falsehood tort occurred in Australia, the first 
effect of that tort damaged Plaintiffs intangible rights in “Males and the Law” and the situs of 
those rights is New York. See DiStefano v. Carozzi North America, Inc., 286 F.3d 81, 84-85 (2d 
Cir. 2001). 

136. As for Defendants’ tortious interference with Plaintiffs prospective contract to 
teach from New York via the Internet the “Males and the Law” section “the principal underlying 
the rule is that he who has a reasonable expectancy of contract has a property right. . . .” Hardy 
v. Erickson, 36 N.Y.S.2d 823, 825 (N.Y. Sup. 1942). 

137. Since plaintiffs expectancy of contract was a property right of his that would 
have required his performance from New York, and the place where a cause of action for breach 
of contract arises is almost universally the place of performance, Richard v. Am. Union Bank, 

241 N.Y. 163, 166-167 (1925), that property right’s situs was New York and damage to that right 
was the first effect of Defendants’ tortious interference. 

138. “[T]he ‘arising from’ requirement of the statute is satisfied if the cause of action 
arises from defendant’s out-of-state tortious act.” Vincent C. Alexander, McKinney 
Commentaries, C302:12. Subset (i): Ongoing Activity in the State. 
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139. The Injurious Falsehoods were the false factual statements and false factual 
connotations about the “Males and the Law” section written by Defendants, and such statements 
interfered with Plaintiffs prospective contract to teach that section. Therefore, these two causes 
of action arose from Defendants’ acts of writing and uploading their articles in Australia. 

CPLR 302(a)(3)(i) 

140. Since the three threshold questions for CPLR 302(a)(3) are satisfied, the next 
inquiry is whether under subset (i) anyone of four alternative forms of ongoing New York 
activity is engaged in by Defendants: 

a. Regularly does business within New York has to be more than a one shot business 
transaction but less than “doing business” of CPLR 301, N.Y. Jud. Conf., Twelfth 
Ann. Rep. 339, 343 (1967); 

b. Regularly soliciting business in New York ; 

c. Any other persistent conduct within New York may not need to be business 
related, See Porcello v. Brackett, 446 N.Y.S.2d 780, 781 (4th Dept. 1981).; or 

d. Defendants derive substantial revenue from goods used or consumed or services 
rendered within New York. Substantial revenue can be satisfied on the basis of a 
sizable percentage of New York revenue in comparison to Defendant’s overall 
revenue, or alternatively, a large dollar amount of revenue generated in New 
York. See, e.g., Tonns v. Spiegel’s, 90 A.D.2d 548 (2d Dept. 1982)(4-7% sales in 
New York, generating between $40,000-$ 113,000); Evans v. Planned Parenthood 
of Broome County, Inc., 43 A.D.2d 996 (3d Dept. 1994) (phannaceutical sales in 
New York over $4 million was substantial); Allen v. Canadian General Electric 
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Co., 65 A.D.2d 39 (3d Dept. 1978), affirmed, 50 N.Y.2d 935 (1980)(1% sales in 
New York, generating nine million dollars). 

141. For all of the alternative forms of ongoing activities, the causes of action sued 
upon need not relate to those New York activities. Report of the Judicial Conference on the 
CPLR to the 1966 Legislature, Leg. Doc. (1967) No. 90, pp. 340-344. They only need arise from 
Defendants’ out-of-state tortious acts. 

142. As argued above under CPLR 302(a) “transaction of business,” Defendants 
“regularly do business” in New York as that phrase is used in CPLR 302(a)(3)(i). 

143. Advertiser and Fairfax “regularly solicit business” in New York by maintaining 
their newspapers’ websites from which they solicit, advertise and sell their print and online 
newspapers along with various other products and services. Where a defendant regularly 
solicited business through a trade magazine, the Court held that “alone would warrant 
jurisdiction under CPLR 302(a)(3)(i).” Newman v. Charles S. Nathan, Inc., 55 Misc.2d 368, 370 
(Sup.Ct. Kings County 1967). Advertiser’s website has been in existence for at least 6 years, and 
Fairfax’s for 8 years according to Whois.domaintools.com. 

144. Whether Advertiser and Fairfax engaged in other persistent conduct within New 
York, as noted above in the Defendants section of this Opposition, requires discovery. 

145. CPLR 302(a)(3)(i) may also be satisfied if Advertiser and Fairfax derive 
substantial revenue from goods used or consumed or services performed within the state. Gross 
and net income are looked at under CPLR 302(a)(i) & (ii), Allen v. Auto Specialties Mfg. Co., 45 
A.D.2d 331, 333 (3d Dept. 1974), but whether the sums involved are “substantial” requires a 
factual inquiry in each case, David D. Siegel, New York Practice, § 88 (2014), which means 
discovery. 
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CPLR 302(a)(3)(h) 

146. Since the three threshold questions for CPLR 302(a)(3) are satisfied, an 
alternative inquiry to subsection (i) is whether subsection (ii) applies. 

147. CPLR 302(a)(3)(h) requires (1) forseeability or a reasonable expectation by 
Defendants that their tortious acts could have consequences in New York, and (2) they are 
earning substantial revenue from interstate or international commerce. David D. Siegel, New 
York Practice, § 88 (2014). 

148. The forseeability requirement is a general one, since a defendant does not have to 
foresee the specific injury-producing event in New York caused by its product. LaMarca v. Pak- 
Mor Mfg. Co., 95 N.Y.2d 210, 214-215 (2000). It is sufficient that a defendant knew its product 
was likely to end up in New York. Id. (In LaMarca, the invoice for the product in question noted 
that it was destined for use in New York.). 

149. New York courts have found a reasonable expectation of direct New York 
consequences in the following fact situations: 

a. defendant ran a website specifically soliciting New York audience, Boris v. Bock 
Water Heaters, Inc., 3 Misc.3d 835, 839 (Sup. Ct. Suffolk County 2004); 

b. defendant intentionally shipped goods into the State, Tonns v. Spiegel’s, 455 
N.Y.S.2d 125, 126 (2d Dept. 1982); 

c. parts manufacturer with worldwide business sought New York market with direct 
and indirect sales, Reynolds v. Aircraft Leasing, Inc., 194 Misc.2d 550, 555 (Sup. 
Ct. Queens County 2002); and 
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d. coffee maker’s use of exclusive distributor covering all of United States including 
substantial sales in New York, Adams v. Bodum Inc., 208 A.D.2d 450 (1st Dept. 
1994). 

150. When Defendants Shepherd and McNeilage submitted their articles for 
publication on Advertiser and Fairfax newspapers’ websites, they knew their articles, which 
specifically referred to the work product of two New Yorkers, would be viewable in New York, 
and they had reason to expect that any defects in their statements and connotations concerning 
the work product of these New Yorkers would have direct consequences on their intangible 
rights in New York. 

151. In addition, Fairfax’s partnership with Press Reader, which distributes printed 
versions of the Sydney Morning Herald in the United States, gave Fairfax a reasonable 
expectation of consequences in New York from McNeilage’s article because one of its officers 
admitted to having knowledge that distribution of its printed newspaper was being made in the 
United States. (Bolger Aff, Ex. 4, Coleman Aff. 7). 

152. Whether that distribution included New York is kn own only to Defendant Fairfax 
and Press Reader, and is therefore subject to discovery 

153. CPLR 302(a)(3)(h) also requires a showing that Defendants derive substantial 
revenue from interstate or international commerce, even though that commerce may not include 
New York. David D. Siegel, New York Practice, § 88 (2014). The substantial revenue 
requirement was intended to cover only defendants with “extensive business activities on an 
interstate or international level” not “business operations [that] are of a local character,” in order 
to assure that the defendant is economically big enough to be able to defend a New York law suit 
without undue hardship. Ingraham v. Carroll, 90 N.Y.2d 592, 599 (1997); David D. Siegel, 
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New York Practice, § 88 (2014). Both Advertiser, as part of the Rupert Murdock Empire, and 
Fairfax conduct extensive business activities internationally and are able to defend this suit 
without undue hardship. 

154. Determining whether the revenue from interstate or international commerce is 
“substantial,” as in the case of subsection (i), can be based on either a comparison of 
percentages, on raw dollar amounts, Allen v. Canadian General Electric Co., 1978, 65 A.D.2d 
39, (1978) (3d Dept. 1978), affirmed, 50 N.Y.2d 935 (1980), or other extrinsic evidence, 

Torrioni v. Unisul, Inc., 176 A.D.2d 623, 624 (1st Dept. 1991)(sales via 800 telephone number). 
Making that detennination, however, requires a factual inquiry, David D. Siegel, New York 
Practice, § 88 (2014), which means discovery in this case. 

155. Further, there need not be any relation between the revenue derived from 
international commerce and the causes of action. Gonzales v. Harris Calorific Co., 64 Misc.2d 
287, 291 (Sup.Ct. Queens County), afifid, 35 A.D.2d 720 (2d Dep’t 1970). 

Injurious Falsehoods 

156. “‘That an action will lie for written or oral falsehoods, not actionable per se nor 
even defamatory, where they are maliciously published, where they are calculated in the ordinary 
course of things to produce, and where they do produce, actual damage, is established law.’” Al 
Raschid v. News Syndicate Co., 265 N.Y. 1, 4 (1934)(quoting Ratcliffe v. Evans 2 Q.B. 524, 527 
(1892)). 

157. Statements about a person’s intangible things that cast doubt upon the quality of 
the intangible things gives rise to a cause of action for the pecuniary loss that results directly and 
naturally from the statements, provided first, that the statements are false, and second, that they 
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were made maliciously. Committee on Pattern Jury Instructions Association of Supreme Court 
Justices, PJI 3:55 Intentional Torts—Business Torts—Injurious Falsehood. 

158. Injurious falsehood also includes non-property injuries resulting from intentional 
falsehood. Raschid v. News Syndicate Co., 265 N.Y. 1, 4 (1934). The cause of action is not 
limited to property. It is equally applicable to other publications of false statements that do harm 
to interests of another having pecuniary value and so result in pecuniary loss. Restatement, 
Second, Torts § 623A. 

159. Injurious Falsehood applies when the statements are made with the intention that 
they be understood in a disparaging sense, or, if not so intended, that a reasonable person would 
so understand them. Restatement Second Torts § 629, Comment f. 

160. The statements need to be facially false or any attempt is indulged in to create a 
false impression. See Cornwell v. Parke, 5 N.Y.S. 905, 907 (Sup. Ct., General Tenn, 1st Dept. 
1889). 

161. The test for falsity is whether the statement published would have a different 
effect on the mind of the reader from that which the whole truth would have produced. Lee S. 
Kreindler, N.Y. Law of Torts, § 1.43. 

Disparagement of Plaintiff s property and non-property interests by Defendants’ false statements 
and imputations. 

162. Plaintiff created a copyrighted compilation of the law regarding the desperate 
treatment of the sexes in the U.S. and England from the industrial revolution to the present. 
(Copyright registration is currently pending with the U.S. Copyright Office). 

163. “Any type of legally protected property interest that is capable of being sold may 
be the subject of disparagement.” Lampert v. Edelman, 24 A.D.2d 562 (1st Dept. 1965)(quoting 
Prosser, Torts, p. 941, 3d ed.). 
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164. 


Copyrights are considered property in New York, N.Y. Jur. 2d, Property, § 3, and 


compilations are protected by U.S. Copyright Law, 17 U.S.C. § 103, which are also vendible 
under 17 U.S.C. § 204. 

165. Defendant Shepherd and McNeilage’s false statements and false factual 
connotations volitionally published in their articles directly disparaged Plaintiffs copyrighted 
“Males and the Law” section and indirectly disparaged the section by disparaging its creator and 
hanning his pecuniary interest in teaching the section. 

Shepherd’s disparagement of the compilation “Males and the Law.” 

166. Defendant Shepherd said in an email to Plaintiff dated January 9, 2014 that, I’m 
trying to get in touch for a story I’m doing on the UniSA course you’re involved with, but can’t 
find a phone number for you - could you please get in touch?” (Opp. Ex. 11). Her own words 
show that her “story” was about the Male Studies courses to be offered at the University, which 
included a section in one course on “Males and the Law” created by Plaintiff and to be taught by 
Plaintiff. 

167. Defendant Shepherd’s January 12, 2014, mews article (First Am. Cmplnt. Ex. C) 
disparaged all the proposed courses, including the “Males and the Law” section by publishing: 

a. “Dr Michael Flood, from the University of Wollongong’s Centre for Research on 
Men and Masculinity, said these types of male studies ‘really represents the 
margins’. ‘It comes out of a backlash to feminism and feminist scholarship. The 
new male studies is an effort to legitimise, to give academic authority, to anti¬ 
feminist perspectives,’ he said.” 

b. “Flinders University School of Education senior lecturer Ben Wadham, who has a 
specific interest in men’s rights, said there was a big difference between fonnal 
masculinity studies and ‘populist’ male studies. He said there were groups that 
legitimately help men, and then the more extreme activists. ‘That tends to 
manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now 
disempowered’, he said. ‘I would argue that the kinds of masculinities which 
these populist movements represent are anathema to the vision of an equal and 
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fair gendered world.’ Dr Wadham said that universities needed to uphold 
research based traditions instead of the populist, partisan approach driven by 
some. 

168. The false imputations in both statements were that the content of the “Males and 
the Law” section was anti-women, opposed to equal rights for females, hostile toward women, a 
threat to equality and based on flawed research. The truth, however, was that the “Males and the 
Law” section was based on law review articles from the mid-1800s to the early 2000s, one of 
which had been commissioned by the U.S. Congress; recent civil rights cases; U.S. criminal 
sentencing guidelines; various newspaper articles; recent changes in self defenses laws; and the 
writings of Prof. Howard Zinn. The section simply presented a summary history of the law over 
the past 250 years on how the sexes were treated differently concerning various issues. (Opp. 

Ex. 10). 

169. Defendant Shepherd’s January 14, 2014, news article titled “University of South 
Australia gives controversial Male Studies course the snip ” disparaged all the proposed courses, 
including the “Males and the Law” section by publishing: 

a. In a secondary headline: “CONTROVERSIAL aspects of a Male Studies course 
will not go ahead.” 

b. “National Union of Students president Deana Taylor said a course like that 
proposed for the university provided ‘a dangerous platfonn for anti-women 
views’.” 

170. The false imputations in these statements were that the content of the “Males and 
the Law” section posed a danger to females, was anti-women and upsettingly contentious. There 
was no contention or controversy until Defendant Shepherd created one with her articles 
disparaging the Male Studies courses directly and indirectly by disparaging the courses’ creators. 
The “danger” from the “Males and the Law” section comes not from teaching legal history, but, 
as Edmund Burke said from “[tjhose who don’t know history are destined to repeat it.” 
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McNeilage’s disparagement of the compilation “Males and the Law.” 


171. Defendant McNeilage’s January 14, 2014, news article disparaged all the 
proposed courses, including the “Males and the Law” section by publishing: 

At the very head of her article, 
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a. The false imputations of this disparaging part of her article were that the “Males 
and the Law” section advocated against equality of opportunity for females, was 
the result of some psychological problems with father figures and the section 
would be taught as a dialectic in which females were muzzled. Once again, the 
section simply presented a summary of the history of the law concerning the 
discrimination of both sexes. It did not advocate against the rights of either sex. 
The section was the result of an offer from an official at the University, and what 
dialectic discussions ensued would be open as in Plato’s Republic. 

172. Also McNeilage published: 

a. “National Union of Students president Deanna Taylor said .... ‘It’s a slippery 
slope once you open the door to people with these views and give them a platform 
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... it’s not long before proposals like the ones that were rejected actually get 
approved,’ she said.” 

b. The false imputation here was that the content of the “Males and the Law” course 
was so horrendous that college students should be prevented from hearing about 
how the law has treated the sexes over the past 250 years. Sounds just like the re¬ 
writing of history by Oceania’s Ministry of Truth in George Orwell’s 1984, 
anything that came out of that Ministry was as false as McNeilage’s publication. 

Defendants Shepherd and McNeilage’s disparagement of Plaintiff had the effect of harming his 
pecuniary interest in teaching the “Males and the Law” section of a Male Studies course and 
indirectly disparaged that section of the course as well. 

173. Shepherd and McNeilage’s strategy was simple: If you don’t like the message, 
verbally kill the messenger before he has a chance to deliver the message. Their false statements 
and false factual connotations about Plaintiff and the other creators of the courses were meant to 
disparage the courses that the creators had prepared and were going to teach in order to stop the 
courses from being taught. 

174. By its nature a false statement maliciously, intentionally or recklessly made is 
wrongful. Penn-Ohio Steel Corp. v. Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st Dept. 
1959), modified, 8 A.D.2d 808, 187 N.Y.S.2d 476. 

175. When it inflicts material hann upon another, which was or should have been in 
the contemplation of the actor, and it results in actual damage to a person’s economic or legal 
relationships, whether property or non-property, the actor is liable to the other for such resulting 
hann. Penn-Ohio Steel Corp. v. Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st Dept. 1959), 
modified, 8 A.D.2d 808, 187 N.Y.S.2d 476. 

176. “[T]o sustain a complaint, it is not necessary that the pleading must allege that the 
defendant was solely motivated to injure the plaintiff. It is enough if the falsehoods charged 


50 





were intentionally uttered and did in fact cause the plaintiff to suffer actual damage in his 
economic or legal relationships.” Id. 

Ill. Defendant Shepherd volitionally wrote and published the following falsehoods 
and false connotations concerning Plaintiff in her January 12, 2014, news article (First Am. 
Cmplnt. Ex. C): “extreme” right-winger, “anti-feminist,” associates with persons who use 
language Tory disapproves of, believes one remaining source of power in which men still have a 
near monopoly is the right to bear arms, calls women’s studies “witches studies,” wants to 
eliminate the rights females have as humans, and believes females oppress men. 

178. Defendant McNeilage volitionally wrote and published the following falsehoods 
and false connotations concerning Plaintiff in her January 14, 2014, news article (First Am. 
Cmplnt. Ex. D): “hardline anti-feminist advocate[],” “radical,” controversial American who 
wants to censor females’ free speech and the Male Studies courses were “rejected in 2012”. 

179. Asa result of the first article by Defendant Shepherd and the one article by 
Defendant McNeilage, six of the eight Male Studies courses were canceled, including the one in 
which Plaintiffs section on “Males and the Law” would have been taught. 

180. Defendant Shepherd’s subsequent articles admit and even brag that her first 
article was instrumental in canceling six of the eight courses. (First Am. Cmplnt. f 209). For 
example in her article of January 14, 2014, two days after her first article, she headlined and 
wrote in the first two paragraphs: 

University of South Australia gives controversial Male Studies course the snip. 

CONTROVERSIAL aspects of a Male Studies course will not go ahead. 

The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had links to extreme men’s rights organisations that 
believe men are oppressed, particularly by feminists. 
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The university yesterday said two short courses that would cover male health and 
health promotion programs targeting males had been approved, that “no other 
courses have been approved” and that only university staff would teach the 
courses. 

(First Am. Cmplnt. Ex. E). 

Shepherd and McNeilage’s malice in writing and publishing their Injurious Falsehoods 

181. Malice exists under an Injurious Falsehood action when a statement is made with 
knowledge that it is false even though there is no motive to harm. Prosser, Injurious Falsehood: 
The Basis of Liability, 59 Col. L. Rev. 425, 437-38 (1959). 

182. A false statement is maliciously made even though the person making it did not 
know that it was false if made: 

a. without regard to the consequences, and under circumstances in which a 
reasonably prudent person should have anticipated that injury to another would 
follow. Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st 
Dept. 1959), modified, 8 A.D.2d 808, 187 N.Y.S.2d 476; or 

b. with intent to interfere with another person’s interest even though defendant is not 
motivated by ill will and even though he honestly and reasonably believes his 
statement to be true. Prosser, Injurious Falsehood: The Basis of Liability, 59 Col. 
L. Rev. 425,438 (1959). 

183. Malice is presumed from proof of falsity of a published statement. See 
Restatement, Second, Torts § 651, Comment d. 

184. Since Shepherd and McNeilage’s above statements about Plaintiff are false, it is 
presumed they acted with malice and the burden is on them to rebut. 

185. Even if they rebut the presumption, they clearly acted with reckless disregard by 
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a. 


failing to interview Plaintiff for his side of the story before they published their 
first articles, 


b. failing to review the contents of the “Males and the Law” section before 
publishing their first articles, and 

c. violating their respective newspapers’ ethical procedures in reporting a story. 
(First Am. Qnplnt. Exs. K & L). 

186. As alleged in the First Amended Complaint at fU 52, 62, 70, 93, 103, 110, 113, 

114, 120, 122, 158, 162, 188, 212, and 215 , Shepherd and McNeilage were driven to make their 
false statements by ill will toward men’s rights activists, but even if they were not, and even if 
they reasonably believed their statements accurate, they still set out to stop the courses from 
being taught, which meant they intended to interfere with Plaintiffs economic interest in 
teaching his section. 

Tortious Interference with prospective contract rights 

187. Interference with prospective contract rights occurs when the defendant directly 
interferes with a third party by the use of dishonest, unfair, or improper means, or was motivated 
solely by a desire to harm the plaintiff, Posner v. Lewis, 80 A.D.3d 308, 312 (1st Dept. 2010), 
and thereby induces or otherwise causes the third person not to enter into the prospective 
contractual relation, which results in pecuniary harm to the plaintiff from the loss of the benefits 
of the prospective contract, Restatement Second, Torts § 766B. 

188. Interferences with the prospect of obtaining employment are reachable by this 
cause of action. Restatement Second, Torts § 766B, comment c. 
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189. 


“[T]he principal underlying the rule is that he who has a reasonable expectancy of 


contract has a property right which may not be invaded maliciously or unjustifiably.” Hardy v. 
Erickson, 36 N.Y.S.2d 823, 825 (N.Y. Sup. Ct. 1942). 

190. Before publishing their first articles, Defendants Shepherd and McNeilage knew 
that the Male Studies courses, one of which included “Males and the Law,” were open for 
registration, which meant the University wanted to see what the enrollment numbers would be in 
order to determine whether the courses would have been profitable. 

191. Shepherd’s knowledge is reflected in her January 12, 2014, article that was 
headlined “LECTURERS in a ‘world-first’ male studies course at the University of South 
Australia . . . (First Am. Qnplnt. Ex. C). In that article she also specifically referred to 
Plaintiff, “One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ 

Roy Den Hollander . . . .” Shepherd’s January 14, 2014, article also shows her knowledge about 
the courses where she wrote the University had issued “[a]n information sheet on the male 
studies course[s] stating that it would be considered ‘if there is sufficient interest’.” (First Am. 
Cmplnt. Ex. D). 

192. McNeilage wrote in her January 14, 2014, article that “The University of South 
Australia has distanced itself from a proposal for a series of male studies courses, some of which 
were to be taught by hardline anti-feminist advocates.” (First Am. Cmplnt. Ex. D). This 
statement shows that the courses had not yet been canceled but where in a kind of limbo. 
McNeilage also referred to Plaintiff by named as one of the lecturers. 

193. Both Shepherd and McNeilage, therefore, knew about the Males Studies courses 
and that Plaintiff was going to teach a section in one of them. 
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194. It is not required for tortious interference that Shepherd and McNeilage knew the 
specific terms of the prospective contractual relationship between Plaintiff and the University. 
See Committee on Pattern Jury Instructions Association of Supreme Court Justices, PJI 3:57 
Intentional Torts—Business Torts—Interference with Prospective Economic Relations at 1. 

195. The interference with another’s prospective contractual relation is intentional if 
the actor desires to bring it about or if she knows that the interference is certain or substantially 
certain to occur as a result of her action. Restatement Second, Torts § 766B, comment d. 

196. Shepherd and McNeilage’s articles were not only aimed at their readership of 
7,330,000, but specifically at the University because according to their articles both contacted 
University officials to appraise them of having “extreme” and “radical” men’s rights activists as 
lecturers. (First Am. Cmplnt. Exs. C & D). 

197. Shepherd and McNeilage’s first articles depicted the Male Studies courses and 
their creators as extreme right wing, railing against feminism, referring to women as bitches and 
whores, advocating gun violence, lacking in academic rigor, on the margins of society, extreme 
activists, hostile toward women and non-whites, opposed to an equal and fair world, not 
objective and dangerous to women. (First Am. Cmplnt. Exs. C & D). 

198. Given higher education’s proclivity to adhere to politically correct concepts in 
carrying out its educational mission and the on-going culture wars fought with personal 
invectives that prevent objectively presenting both sides to social issues, Shepherd and 
McNeilage’s use of ad hominem verbal assaults reflect an intent to deep-six the courses, 
including Plaintiff’s section, or, at the very least, substantial certainty that such would occur as a 
result of their articles, which had a circulation of 7,330,000. 
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199. “Where the parties are not competitors, there may be a stronger case that the 
defendant’s interference with the plaintiffs relationships was motivated by spite.” Carvel Corp. 
v. Noonan, 3 N.Y.3d 182, 191 (2004). 

200. Shepherd and McNeilage are “reporters”—not lawyers trained and experienced in 
understanding and communicating what the law is on a particular topic. Plaintiff has been 
interpreting and communicating about the law for nearly 30 years. Shepherd and McNeilage are 
not in competition with him; therefore, their motive to interfere with his prospective contract to 
teach law was not legitimate economic self interest. 

201. Shepherd and McNeilage’s motive for knowingly interfering with Plaintiffs 
prospective contract rights was not to further the education of students at the University but to 
“purify” that education in the tradition of censoring courses that do not adhere to the hardcore 
feminist paradigm, which meant using their power of the press to stop the courses from being 
taught. 

202. Under the Nazis, it was the German Student Union’s Office for Press and 
Propaganda that started the book burning of those writers who opposed Nazi ideology. At the 
Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish intellectualism is 
now at an end.” 

203. Shepherd and McNeilage’s first articles referring to the Males Studies courses as 
men’s rights extremism appeared to be parroting Goebbels when it comes to masculine 
intellectualism. 

204. If this Court concludes that Shepherd and McNeilage were not motivated by spite, 
they still engaged in the wrongful means of fraudulent misrepresentation and violation of news 
media customs and ethics in publishing their first articles. 
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205. 


“Wrongful means include . . . misrepresentation . . . Carvel Corp. v. Noonan, 3 


N.Y.3d 182, 191 (2004). 

206. For purposes of a claim of tortious interference with business relations, 
misrepresentation constitutes an improper means. UMG Rees., Inc. v Escape Media Group, Inc., 
37 Misc.3d 208, 225 (N.Y. Sup. Ct. 2012)(citing Carvel Corp. v Noonan, 3 NY3d at 191; Krinos 
Foods, Inc. v Vintage Food Corp., 30 AD3d 332, 333 (1st Dept. 2006)). 

207. As stated in the First Amended Complaint at ^ 49-51, 56, 60, 62, 94, 98, 128- 
130, Defendants made deceptive, misleading and untrue statements that disparaged plaintiff, 
which interfered with Plaintiffs attempts at employment by falsely reporting to his potential 
employer that Plaintiff was a member of extreme right wing groups, anti-women and advocate of 
gun violence. See Purgess v. Sharrock, 33 F.3d 134, 142 (2d Cir. 1994). 

208. In North State Autobahn, Inc. v Progressive Ins. Group, 32 Misc.3d 798, 805 
(Westchester Sup. Ct. 2011), defendant made deceptive, misleading and untrue statements which 
disparaged plaintiff, and that was sufficient to raise a question of fact for trial, so the Court 
denied defendant’s motion to dismiss the tortious interference with prospective business relation 
claim. 

209. Wrongful conduct also includes violation of recognized ethical codes for a 
particular area of business activity or of established customs or practices regarding disapproved 
actions or methods. Restatement Second, Torts § 161, comment c. 

210. Neither Shepherd nor McNeilage interviewed Plaintiff and neither bothered to 
review the contents of the “Males and the Law” section before publishing their first articles, 
which is contrary to The Advertiser-Sunday Mail Messenger Code of Conduct for Shepherd 
where she violated 1.1, 1.2, 1.3, 1.4 (First Am. Cmplnt. Ex. L) and for both Shepherd and 
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McNeilage the Australian Press Council, General Statement of Principles where they violated 
1, 3, 6, 8 (First Am. Cmplnt. Ex. K). 

211. Plaintiff alleges that had it not been for Shepherd and McNeilage’s first articles, 
the University would have gone ahead with the course in which his “Males and the Law” section 
was slated to be taught. (First Am. Cmplnt. f 168). 

212. Plaintiff and representatives for the University had already reached an agreement 
on compensation and content of the “Males and the Law” section in which he would be paid a 
maximum of $ 1250 depending on the hours involved. (First Am. Cmplnt. ][ 42). 

213. Plaintiff is not bound to plead in exact detail the circumstances which, on a trial, 
would prove that the agreement to teach would have been finalized but for the tortious acts of 
Defendants. “The day never existed in our jurisprudence when the courts required plaintiff not 
only to state a cause of action but also establish in the pleading that he could prove it. With rich 
development in pretrial discovery, it becomes even more important that issues not be resolved on 
pleadings alone, but rather by evidence adduced upon trial (or, at least, on motion which exposes 
the evidence).” Williams & Co. v. Collins, Tuttle & Co., 6 A.D.2d 302, 307-308 (1st Dept. 

1958). 

214. No allegation of special damages is required to make out a claim for intentional 
interference with prospective economic advantage for, in such a case, the measure of damages 
“is the loss suffered by the plaintiff, including the opportunities for profits on business diverted 
from it.” Mandelblatt v Devon Stores, 132A.D.2d 162, 168 (1st Dept. 1987)(citing Jur. 
Interference, § 40, cited in Sommer v. Kaufman, 59 AD2d 843, 844 (1st Dept. 1977)). 
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215. Plaintiffs loss was a maximum of $ 1250 for teaching the section and lost 
opportunities for teaching the “Males and the Law” section at other colleges as a result of 
Shepherd and McNeilage’s vehement disparagement of the section and Plaintiff. 

216. New York law pennits punitive damages where a wrong is aggravated by 
recklessness or willfulness, whether or not the wrong is directed against the public generally. 
Action S.A. v. Marc Rich & Co., Inc., 951 F.2d 504, 509 (2d Cir 1991); Borkowski v. Borkowski, 


39 N.Y.2d 982(1976). 

217. Knowing or reckless publication of false statements about an individual 
demonstrates a reckless disregard for his rights sufficient to establish common-law malice, 
Purgess v. Sharrock, 33 F.3d 134, 143 (2d Cir. 1994), just as ill will, spite, hostility, prejudice 
and hatred do. 


218. 


Shepherd’s common-law malice in writing her first article is shown by her 

a. previously coining the tenn “Men’s Rights Extremists” or “MREs” to describe 
men’s rights advocates, such as Plaintiff (First Am. Qnplnt. Ex. B); 

b. Shepherd was reckless in failing to interview Plaintiff before publishing her first 
article and in failing to even review the outline for the “Males and the Law” 
section; 

c. Shepherd recklessly failed to conduct a reasonable search of material, or do any 
original research on Plaintiff and the section; 

d. Shepherd relied on sketchy, one-sided and anti-men’s rights material whose 
reliability the press community considered low and which would have raised in an 
objective and fair-minded reporter substantial questions as to their accuracy and 
the good faith of the authors of those materials; 
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e. Shepherd cherry-picked any research matter that depicted Plaintiff and the section 
in a negative, anti-women light; and 

f. Shepherd violated the Australian Press Council’s General Statement of Principles 
and The Advertiser-Sunday Mail Messenger’s, Code of Conduct (First Am. 
Cmplnt. Exs. K & L). 

219. McNeilage’s malice is plainly demonstrated by the chart at the head of her “male¬ 
baiting” article that stereotypically makes false-disparaging statements about the courses and 
their creators: “Why equality is a raw deal for bokes; The soft-furnishing conspiracy; This has 
noting to do with my father; Shut up just shut-up.” 

220. McNeilage’s malice is also demonstrated by 

a. her reckless failure to interview Plaintiff before publishing her article of January 
14, 2014, and failure to even review the “Males and the Law” section outline, and 

b. her violation of the Australian Press Council, General Statement of Principles at 3 
to which the Sydney Morning Herald subscribes. (First Am. Cmplnt. Ex. K). 

221. Both Shepherd and McNeilage engaged in such a conscious and deliberate 
disregard and spitefulness toward Plaintiffs and the other course creators’ interests that their 
conduct may be called wilful or wanton. Prozeralik v. Capital Cities Com., Inc., 82 N.Y.2d 466, 
479 (1993)(citing Prosser and Keeton, Torts § 2 and 9-10 (5th ed. 1984)). 

PRIMA FACIE TORT 

222. If this Court finds Defendants’ actions as cited above are lawful; they are still 
liable under prima facie tort. 

223. Prima facie tort refers to the cause of action arising out of the intentional 
infliction of economic damage, without excuse or justification. Board of Education v 
Farmingdale Classroom Teachers Asso., 38 N.Y.2d 397, 406 (1975). 
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224. 


Both Shepherd and McNeilage wrote and published their first articles as part of 


their never ending war against men’s rights activists. They believe such advocates for the 
minority and their ideas are barbaric dangers to women; otherwise, why resort to so many false 
statements and false connotations about the courses and the creators. 

225. Further evidence of Shepherd and McNeilage’s invidious discrimination against 
men’s rights activists is that they did not publish articles criticizing Women’s Studies at the 
University even though some of its courses propagate misandry. 

226. Plaintiff alleges that when these two reporters set out to write their first articles, 
their intent was to harm the men’s rights advocates who created the Male Studies courses by 
using their not insubstantial power of the press to create a pseudo-controversy that the University 
in these times of pogroms against non-confonnist men’s rights advocates would quickly end by 
canceling the courses. 

227. The wholesale discrimination against men’s rights activists teaching Male Studies 
courses is not warranted as legitimate reporting. See Wilson v. Hacker, 200 Misc. 124, 127, 136- 
137 (N.Y. Sup. 1950). 

228. Whenever an otherwise lawful act has become unlawful because the actor’s 
motives were malevolent, the court is called upon to analyze and weigh the conflicting interests 
of the parties and of the public in order to determine which shall prevail. Brandt v. Winchell, 3 
N.Y.2d 628, 634-635 (1958). There is no justification where the public’s gain does not outweigh 
the harm to Plaintiff. Lee S. Kreindler, N.Y. Law of Torts, § 1.96. 

229. In this case, there is no public gain. The doors to knowledge, history and ideas 
have been closed to the students at a public university. The two articles eliminated the 
opportunity for students to learn about how the laws in America and England treated the sexes 


61 



differently over the past 250 years because two self-righteous, narrow minded reporters have 

done what the U.S. Supreme Court once warned against: 

To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of [any] Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise our 
civilization will stagnate and die.” 

Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 (1967)(Brennan, 

JO- 


SHEPHERD’S LIBEL 

Libel allegations are viewed in light most favorable to plaintiff on a motion to dismiss. 

230. On a motion to dismiss, the courts view statements at issue in a defamatory action 
most favorably to the plaintiff. Armstrong v. Simon & Schuster, Inc., 85 N.Y.2d 373, 380 
(1995). 

231. Courts do not dismiss unless they consider the words at issue as incapable of a 
defamatory meaning. Lee S. Kreindler, N.Y. Law of Torts, § 1.45. 

Falsity 

232. “The test to establish falsity is whether the statement published would have a 
different effect on the mind of the reader . . . from that which the pleaded truth would have 
produced. Lee S. Kreindler, N.Y. Law of Torts, § 1.43 

Libel Per Se 


233. There is broader liability for libel because the permanence of writing and the 
inability to delete anything from the Internet increases the capacity for a writing to do harm. 
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234. “Any written or printed article is libelous or actionable without alleging special 
damages if it tends to expose the plaintiff to public contempt, ridicule, aversion or disgrace, or 
induce an evil opinion of him in the minds of right-thinking persons, and to deprive him of their 
friendly intercourse in society.” Rinaldi v. Holt, Rinehart & Winston, 42 N.Y.2d 369, 379 
(1977)(quoting Sydney v. Macfadden Newspaper Pub. Corp., 242 NY 208, 211-212 (1926)). 

235. Written statements are also per se libel when they impute fraud, crime or reflect 
adversely on the integrity of a professional, Chiavarelli v. Williams, 256 A.D.2d 111, 113 (1st 
Dept. 1998) or relate to his integrity in performing his duties, People ex rel. Spitzer v. Grasso, 21 
A.D.3d 851, 852 (1st Dept. 2005). 

236. Words are per se actionable when they reflect adversely on the integrity of an 
attorney because he is “a professional whose stock in trade has to be integrity.” Armstrong v. 
Simon & Schuster, Inc., 197 A.D.2d 87, 92 (1st Dept. 1994). 

237. Written statements imputing incompetence in the performance of a person’s 
profession are per se libel. Allen v. Cl I Energy Group, Inc., 58 A.D.3d 1102, 1103 (3 rd Dept. 
2009). 

238. Defamation by implication is premised not on direct statements but on false 
suggestions, impressions and implications arising from otherwise truthful statements. Armstrong 
v. Simon & Schuster, Inc., 85 N.Y.2d 373, 380-381(1995). 

239. The courts will not strain to interpret words in their mildest and most inoffensive 
sense in order to hold them non-libelous. November v. Time, Inc., 13 N.Y.2d 175, 178 
(1963)(citations omitted). The words are to be construed in the context of the articles as a whole 
and as they would be read and understood by the public to which they are addressed. Id. 
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240. The test is what the tenor of the article and the language used naturally import to 
the mind of the ordinary intelligent reader. Macy v. New York World-Telegram Corp., 2 N.Y.2d 
416, 420(1957). 

241. It is how the words used can reasonably be understood, not how defendant 
intended them, that detennines whether they are defamatory. Cheatum v. Wehle, 5 N.Y.2d 585, 
594-595 (1959). That the defamatory matter was intended to be humorous does not absolve the 
defendant of responsibility. See Nacinovich v. Tullet & Tokyo Forex, Inc., 257 A.D.2d 523, 524 
(1st Dept. 1999). 

242. What is defamatory “depends . . . upon the temper of the times, the current of 
contemporary, public opinion, with the result that words, harmless in one age, in one community, 
may be highly damaging to reputation at another time or in a different place.” Mencher v 
Chesley, 297 N.Y. 94, 100 (1947). 

243. In 1940s, calling an attorney a Communist was highly injurious to his 
professional reputation and libelous per se. Grant v Reader’s Digest Ass ’n. ,151 F2d 733, 735 
(2d Cir. 1945)(Hand L., J.), cert, denied, 66 S.Ct. 492 (1946). 

244. The times have changed and given the state of today’s culture, the following 
epithets leveled by Shepherd against Plaintiff are as highly injurious of his professional 
reputation as an attorney being labeled a Communist in the 1940s: a “more extreme [men’s 
rights] activist[],” “anti-feminist [meaning anti-female],” “misogynist,” “pseudoscientific 
fraudster[],” and a “Hannibal Lecter” who is filled with “hatred of women,” “prejudice against 
women,” “serious anger [toward women].” 

245. Once a court determines that a reasonable basis exists for a defamatory 
interpretation, it is up to the jury to decide whether that was the sense in which the words “were 
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likely to be understood by the ordinary and average reader.” Mencher v. Chesley, 297 N.Y. 94, 
100(1947). 

Shepherd’s per se libelous statements 

246. January 12, 2014 article . Lecturers in world-first male studies course at 
University of South Australia under scrutiny (First Am. Crnplnt. Ex. C) 

a. Lecturers “have been linked to extreme views on men’s rights and websites that 
rail against feminism.” 

“Extreme” means a very sever, violent, drastic or desperate measure. Webster’s Third New 
International Dictionary (1993). Alleging that men, who are also human-beings, have 
inalienable rights is not extreme. “Rail” means to revile in harsh or vituperative language. Id. 
Filing courts papers advocating for men’s rights is not vituperative. “Against feminism” is used 
by Shepherd to mean against women. Not all women are feminist or believe in feminism, which 
is a belief system—not a sex; therefore, criticizing feminism does not mean being against 
women. This language of Shepherd’s induced an evil opinion of Plaintiff in the minds of her 
readers and administrators at the University and resulted in the canceling of the “Males and the 
Law” section, which deprived Plaintiff of friendly intercourse with the University community. 

b. “Two lecturers [includes Roy] have been published by prominent US anti¬ 
feminist site A Voice for Men, a site which regularly refers to women as ‘bitches’ 
and ‘whores’ and has been described as a hate site by the civil rights organisation 
Southern Poverty Law Centre.” 

The imputation is that Plaintiff regularly refers to females as “bitches” and “whores,” which is 
false, and he was motivated in bringing lawsuits and teaching at the University by a hatred of 
women. Lawsuits advocating for civil rights are neither hate-crimes nor hate-actions, and 
teaching the history of the law on the issue of sex discrimination involves no emotion of which 
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“hate” is one, other than to get it right. These statements tended to expose Plaintiff to public 
contempt, disgrace and morally discredit him. 

c. “One American US lecturer . . . has written that the men’s movement might 
struggle to exercise influence but that ‘there is one remaining source of power in 
which men still have a near monopoly—firearms’.” 

The internal quote is statistically accurate, but the imputation that men should use feminists for 

target practice is clearly not. Such an imputation depicts Plaintiff as soliciting criminal acts. By 

taking the quote out of context, Shepherd failed to report that Plaintiff was advocating the 

exercise of Second Amendment rights. This is an example of libel by implication because it is 

premised not on direct statements but on false suggestions, impressions and implications arising 

from an otherwise accurate quote. 

d. Plaintiff, an attorney, is one of “the more extreme activists [men’s rights 
activists].” 

By identifying Plaintiff as an attorney and then calling him an extremist among extremists is not 
only false but as highly injurious to professional reputation as calling an attorney a communist in 
the 1940s. Such also reflects adversely on the integrity (adherence to moral and ethical 
principles) of Plaintiff as an attorney, which is his stock in trade. 

e. Plaintiff “blames feminists for oppressing men.” 

Once again Shepherd uses “feminist” as the PCers’ code word for female, which makes her 
statement false, but depicts him as mentally challenged with paranoia, which reflects adversely 
on his competence as an attorney. 

f. “The course, which has no prerequisites [including Plaintiffs “Males and the 
Law” section] . . . .” 

The statement is accurate but imputes the “Males and the Law” section lacked academic rigor, an 
insult in and of itself. The truth is that the section was based on numerous law review articles 
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from the 19 th , 20 th and 21 st centuries, newspaper articles and Plaintiffs experience in bringing 
men’s rights cases in the federal courts in New York. 

g. “ [Universities needed to uphold research based traditions instead of the populist, 
partisan approach driven by some.” 

The researched traditions Plaintiff used were more accurate and credible than any university and 
more so than the Australian media because they were the same used by the highest courts and the 
best law firms in America. “Populist” infers anti-intellectual and “partisan” infers bias and 
emotionalism. Random House Dictionary of the English Language, 2d ed. Both impute 
incompetence in the performance of Plaintiff s profession as an attorney because his section was 
based on research of the changing nature of the law over time concerning a specific issue. 

h. Shepherd’s republication of defamatory statements: 

i. ‘“[T]hese types of male studies ‘really represent the margins.’” 

“Margins” means the edge, which was used to indirectly depict Plaintiff as 
beyond the pale, inappropriate or unacceptable and thereby expose Plaintiff to 
ridicule and aversion. 

ii. ‘“It [Males Studies courses] comes out of a backlash to feminism and 
feminist scholarship. The new male studies is an effort to legitimise, to 
give academic authority, to anti-feminist perspectives.’” 

Here again, the words “feminism” and “feminist” are used as code words for the 

rights of females and females, and to impute that Plaintiff is a hater of females 

striving to deny them of their rights. 

iii. “‘populist’ male studies” 

Same as “g.” above. 

iv. Plaintiff belongs to “‘a more hostile [men’s rights] movement. . . .’” 
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“Hostile” means the antagonism of an enemy. Random House Dictionary of the 
English Language, 2d ed. Here Shepherd imputes Plaintiff is the angry enemy of 
females. While some may consider the relationship of the sexes as a never ending 
war, Plaintiff does not. Plaintiff, however, does believe that “[f]reedom is never 
more than one generation away from extinction,” Ronald Reagan, and today 
hardcore, man-hating feminists are a threat to freedom, especially the freedom of 
universities to teach both sides of an issue. 

v. “‘[T]he kinds of masculinities which these populist movements represent 
are anathema to the vision of an equal and fair gendered world.’” 

“Anathema” means a person detested or loath; consigned to damnation. Random 

House Dictionary of the English Language, 2d ed. By republishing this 

statement, Shepherd makes clear her malice toward Plaintiff that he should be 

destroyed. The statement indirectly refers to Plaintiff as an anathema who is out 

to destroy the rights of females. Advocating for men’s rights does not mean 

advocating for the destruction of women’s rights. Rights do not conflict, only 

preferential treatment of one group conflicts with the rights of another group. The 

statement, however, discredits Plaintiffs integrity by accusing him of a failure to 

adhere to ethical principles. 

247. January 14, 2014 article. University of South Australia gives controversial Male 
Studies course the snip (First Am. Qnplnt. Ex. E): 

a. ‘[Tjhat some of the lecturers listed for the professional certificates had links to 
extreme men’s rights organizations . . . .” 

This statement is libel for the same reasons argued in ][ 246(a) above, but because it appears in a 
different edition of The Advertiser-Sunday Mail Messenger, it is considered a new libel. 
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b. “US ‘anti-feminist’ lawyer Roy Den Hollander . . . 

The key to the falsity here is that Shepherd uses “feminist” to mean female or woman while 
Plaintiff uses “feminist” to mean vilifier of men, supporter for female privilege, and one who 
takes a demeaning view of women as victims rather than free agents. Given the tenor of the 
times and the ongoing culture wars, when a newspaper publishes “anti-feminist” without limiting 
its definition, the average reader goes with Shepherd’s definition. As applied to Plaintiff, that 
definition is false, but it adversely effects Plaintiffs reputation for integrity as a lawyer, since it 
labels him a bigot toward 51% of the population. 

c. “Mr Den Hollander also stood by his claim that men’s remaining source of power 
was ‘firearms’.” 

Here Tory even edited her quoted statement in her January 12 th article to ratchet up her obloquy 
by leaving out “one” as the qualifier for “remaining source of power.” Its falsity and libel per se 
qualities are the same as in ]f 246(c) above, and it is also a new libel because it appears in a 
different edition. 

248. January 14, 2014 , Pathetic bid for victimhood by portraying women as villains 
(First Am. Cmplnt. Ex. H). This article was published under the title “News,” so it is not 
editorial comment but rather presented as fact based news reporting. If this Court considers the 
libels in this article as opinions, they are not protected opinions because the sentences have a 
precise and readily understood meaning capable of being proven true or false, and the sentences 
conveyed the unmistakable impression that they were based on facts not included in the articles. 
Gross v. New York Times Co., 82 N.Y.2d 146, 153 (1993)(citing Steinhilber v. Alphonse, 68 
N.Y.2d 283, 290 (1986)): 

a. “Pathetic bid for victimhood by portraying women as villains” 
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Defendant Shepherd could not possibly know how Plaintiff depicted “women” in the “Males and 
the Law” section, since she never reviewed the section, which infers constitutional malice, but 
more on that later. The section was a summary of how the law from the Industrial Revolution 
discriminated against both sexes. During most of that time, the laws in England and America 
were made by men, so it was impossible to depict “women” as villains, since they were not 
making the laws. By using the term “women” instead of “feminist,” Shepherd is again 
portraying Plaintiff as an anti-women bigot, which portrays him as lacking in moral or ethical 
principles as a professional who is a lawyer. 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the 
very fringe of the men’s rights spectrum . . . overseas ring ins. (“Ring in” is a 
gang term meaning persons that are called to help in gang wars/fights—sounds a 
little like Tory). 

“Fringe” is a synonym for “margin” and “extreme,” Random House Dictionary of the English 
Language, 2d ed., which Shepherd uses to communicate that Plaintiff is near the outer limits of 
the bell curve advocating that only men have rights and not women. All of Plaintiff s cases, 
however, have advocated equal rights. Labeling a person on the “fringe” clearly is meant to 
induce an evil opinion about him in others. “Ring in” is a gang tenn meaning persons that are 
called to help in gang wars/lights. Urban Dictionary. Plaintiff has never participated in a gang 
war, unless rugby games are considered such. Shepherd’s use of a criminal term to describe 
Plaintiff communicates that he is as morally reprehensible as members of MS 13. 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the 
hatred of women - as well as the new-school misogyny - entrenched prejudice 
against women.” 

Calling Plaintiff a “misogynist” communicates a lack of adherence to moral or ethical principles; 
that is, a lack of integrity. Integrity is crucial in the practice of law, which is why it is so closely 
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regulated. The statement is also false, since were Plaintiff a hater of women, he would not spend 
so much time and money meeting them in nightclubs. 

d. “Not just harmless condescension or unthinking stereotypes, but some serious 
anger.” 

Shepherd’s words “serious anger” impute that Plaintiff is on the war path against women, which 
is as false and disparaging as her claiming he is a hater of women. 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no 
longer closed, no longer just a bunch of angry guys in a basement. They’re trying 
to get up the stairs and into the light.” 

The imagery is that Plaintiff has engaged in morally indecent activities in private that are 
harmful to women and is trying to go public with such activities. Once again, Plaintiffs cases 
advocated equal rights among the sexes, and the “Males and the Law” section summarized 
historical discrimination of the sexes by the law. Shepherd’s repetitive unsubstantiated 
accusations that Plaintiff is anti-women simply throws another shovel of dirt on what she hopes 
is Plaintiffs grave as an attorney. 

f. “It’s a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal 
Lecter-style creation that mimics valid inquiry.” 

Here Shepherd is accusing Plaintiff of engaging in fraud, which means both a criminal act and a 

civil wrongful act. Written statements are per se libel when they impute fraud, or crime. 

Chiavarelli v. Williams, 256 A.D.2d 111, 113 (1st Dept. 1998). Such accusations also reflect 

adversely on the integrity of an attorney. Plaintiff has never been the subject of a complaint for 

criminal or civil fraud. Analogizing Plaintiff to the cannibal figure Hannibal Lecter will most 

assuredly cause people to shun or avoid Plaintiff. Her statement is also obviously false, although 

Plaintiff does enjoy a good steak now and then. 

g. “Try to sound like the real deal, and look enough like them to fool some people, 
some of the time.” 
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This is just a repeat of Shepherd’s false accusation that Plaintiff is a fraud in (f) above. 

h. “It would be pathetic if it wasn’t for the fact that they are trying to make women 
into villains at the same time.” 

This is just a repeat of Shepherd falsely depicting Plaintiff as anti-women in (a) above. 

i. “It could be dismissed if they weren’t trying to creep in where they are not 
needed, or wanted.” 

Use of the tenn “creep” imputes a sneakiness that serves nefarious ends. A connotation that is 
clearly harmful to anyone’s reputation. The men’s rights activities of Plaintiff have been 
anything but stealthy, and their objectives have simply been highlighting the contradictions in 
society with the hope of making equal opportunity a reality. 

j. “It could be dismissed .... If they weren’t trying to lobby for law changes or to 
brainwash people into thinking black is white. 

Shepherd is so driven by hatred of Plaintiff and other men’s rights activists that she actually 

advocates they be barred from petitioning the government for a redress of grievances. The 

“brainwash” part is a repeat of Shepherd’s false and derogatory accusation that Plaintiff is a 

fraud in (f) above. 

k. “But these guys drown out any real discussion with their endless angry spittle. 
And that’s the real bitch. 

“Angry spittle” portrays Plaintiff as frothing in hostility toward equal opportunity for women. 
Once again Shepherd’s repetitive accusation of Plaintiff as anti-female and anti-female rights is 
false. It does, however, summon the image of a deluded zealot on a rampage, and it tends to 
expose Plaintiff to public contempt and disgrace. 

249. June 18. 2014 . Men’s rights campaigner Roy Den Hollander attacks The 
Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, (First Am. Cinplnt. 
Ex. F). In this news article, Shepherd’s false and libelous statements focused on the legal 
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product and legal performance of Plaintiff as an attorney. False written statements imputing 
incompetence in the performance of a person’s profession are per se libel. Allen v. CH Energy 
Group, Inc., 58 A.D.3d 1102, 1103 (3rd Dept. 2009). In addition, words are per se actionable 
when they reflect adversely on the integrity of an attorney because he is “a professional whose 
stock in trade has to be integrity.” Armstrong v. Simon & Schuster, Inc., 197 A.D.2d 87, 92 (1st 
Dept. 1994): 

a. “[Bjizarre legal writ. . . .” 

By calling Plaintiffs Complaint “bizarre,” Shepherd characterized that legal work product as 
weird, freakish, grotesque and ludicrous, which are synonyms for bizarre. Complaints are a 
means of instituting court action in order to obtain compensation for the violation of a person’s 
rights. There is nothing weird, freakish, grotesque or ludicrous about using the courts to redress 
grievances. Derogatory statements about a lawyer’s papers impute a failure to adequately 
perform, and when false, are per se libelous. 

b. “UniSA [the University] was planning a course in men’s studies that included 
men with li nk s to US men’s rights extremists . . . .” 

Since the topic of Shepherd’s article are these legal proceeding, this statement is calling the 

Plaintiff, as an attorney, an “extremist.” Shepherd has done this repeatedly before, but since this 

is a different edition of The Advertiser-Sunday Mail Messenger, it is a new libel. Extremism 

imputes a lack of moral or ethical principles that negatively impacts an attorney’s reputation for 

integrity. Such is per se libel. 

c. “Mr Den Hollander is a proudly “anti-feminist” lawyer . . . .” 

Once again, Shepherd uses the tenn “anti-feminist” to mean “anti-women,” which as argued 
above at U 50, Plaintiff clearly is not. Falsely portraying an attorney as bigoted against women is 
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per se libel because it is an attack on his integrity. Since the statement was repeated in a 
different edition of The Advertiser-Sunday Mail Messenger, it is considered a new libel. 

d. Plaintiff believes in “censorship of] a journalist. . . .” 

Shepherd’s statement that Plaintiff supports censorship of the media fails to distinguish between 
protected and unprotected speech causing the imputation that Plaintiff, as an attorney, opposes 
that part of the First Amendment to the Constitution that guarantees free speech for the press. 
Such a position would violate Plaintiffs oath as an attorney and morally discredit him as an 
attorney. Shepherd also failed to inform her readers that Plaintiff had worked in the news media. 
Had she done so, her readers would have questioned the accuracy and motivation for such a 
statement. 

e. Plaintiff is “an extremist by sounding like an extremist.” 

This is substantially the same libel as in (b) above. 

f. Shepherd sarcastically demeans Plaintiffs legal complaint against her as 
“Brilliant, no?” 

This is substantially the same libel as in (a) above. 

g. Shepherd communicated that the Plaintiff attorney does not believe in equality for 
women because he demeans males who do by calling them “girlie-guys.” 
Shepherd wrote “In the men’s rights vernacular, ‘girlie-guys’ are usually kn own 
as ‘manginas’. The terms refer to males who believe in equality for women . . . .” 

All of Plaintiff s cases advocated against the preferential treatment of either sex and for the equal 

opportunity for both sexes. Falsely portraying an attorney as bigoted against women is per se 

libel because it is an attack on his integrity as an attorney. Plaintiff has no idea whose vernacular 

the term “mangina” comes from. 

h. “Why on Earth give such a man more publicity? But it’s important, I think, to 
remain aware and wary of people like Mr Den Hollander.” 
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The imputation here is that Plaintiff is so evil, so dangerous that Shepherd must warn her many 
readers to be on the alert for him and anything he does—not unlike a wanted poster for a 
terrorist. Shepherd is basically saying that any activities Plaintiff engages in as an attorney will 
be highly suspect at violating the rights of others, especially women. Such a communication 
depicts a lawyer as lacking in moral and ethical principles and is therefore per se libel. 

i. “I suspect the people at UniSA who flirted with the idea of bringing him over to 
teach may not have really understood his philosophy.” 

Shepherd imputes that she understands Plaintiffs legal philosophy, but fails to recite to the facts 

on which she bases that conclusion. She also imputes that Plaintiffs philosophy is so malevolent 

that no university would employ him to lecturer on the history of the law. Plaintiff has practice 

law for nearly 30 years that has included in the federal government, at Cravath, Swaine & Moore 

and in New York State and federal courts. Shepherd has practiced the law nowhere, so she is not 

exactly in a position to criticize legal philosophy or even understand it, yet she does. 

Opinion 

250. A statement that implies a basis in facts which are not disclosed to the reader is 
actionable “because a reasonable listener or reader would infer that ‘the speaker [or writer] 
knows certain facts, unknown to [the] audience, which support [the statement] and are 
detrimental to the person [toward] whom [the communication is directed].’” Gross v. New York 
Times Co., 82 N.Y.2d 146, 153-54 (1993)(quoting Steinhilber v. Alphonse, 68 N.Y.2d 283, 290 
(1986). 

251. To determine whether a statement is a protected opinion means that “In addition 
to considering the immediate context in which the disputed words appear, the courts are required 
to take into consideration the larger context in which the statements were published, including 
the nature of the particular forum.” Brian v. Richardson, 87 N.Y.2d 46, 51 (1995). 
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252. 


Articles that appear in the news section of newspapers where, unlike the editorial 


section, the reader expects to find factual accounts encourage the reasonable reader to be less 
skeptical and more willing to conclude that what was stated were facts or implied facts and not 
opinion. Gross v. New York Times Co., 82 N.Y.2d 146, 156 (1993). 

253. All of Defendant Shepherd’s libelous articles were published in the “News” 
section of The Advertiser-Sun Mail Messenger newspaper in print and online. 

254. Even if they were not, “[djespite [the courts] firm commitment to encouraging the 
robust exchange of ideas through [the news] media, [the courts] have never suggested that an 
editorial page or a newspaper column confers a license to make false factual accusations and 
thereby unjustly destroy individuals’ reputations.” Brian v. Richardson, 87 N.Y.2d 46, 52 
(1995). 

Constitutional Malice 

255. It is not necessary on a dismissal motion to show actual malice. Alianza 
Dominicana, Inc. v. Luna, 229 A.D.2d 328, 329 (1 st Dept. 1996)(“Plaintiff has met the threshold 
test of establishing that the remarks . . . are actionable and after discovery has been completed, it 
will be the burden of plaintiff... to prove that defendants] remarks were false and that they 
were made with actual malice [constitutional malice].”). 

256. Constitutional malice for defamation requires knowingly making a falsehood or 
making a statement with reckless disregard for the truth. New York Times Co. v. Sullivan, 376 
U.S. 254, 279-280, 285-286 (1964). 

257. Reckless disregard means that when defendant made the statement, she 
entertained serious doubts as to the truth of the statement, or made the statement with a high 
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degree of awareness that it was probably false. Thanasoulis v. National Ass ’nfor Specialty 
Foods Trade, Inc., 226 A.D.2d 227, 228 (A.D. 1st Dept. 1996). 

258. A failure to investigate may amount to a purposeful avoidance of the truth where 
that inaction was a product of a deliberate decision not to acquire knowledge of facts that might 
confirm the probable falsity of the published statement. Sweeney v. Prisoners ’ Legal Servs. , 84 
N.Y.2d 786, 793 (1995). 

259. Shepherd wrote four articles libeling Plaintiff but only interviewed him once for 
10 minutes after her first libelous article on January 12, 2014. In that interview, she did not 
inquire into the men’s rights cases he has brought, his philosophy, his definition of “anti¬ 
feminist,” his view of females, his view of censorship of the press, his academic credentials— 
two graduate degrees with honors, how government discriminates against men, did he hate 
women, was he perpetually angry, did he regularly engage in fraud, did he identify with 
Hannibal Lecter, did he think women were villains, what were his legal credentials, did he know 
how to write a complaint, why does he file cases in court, etc. Shepherd did not explore any of 
these areas with Plaintiff, but that didn’t stop her from making false libelous statements 
concerning such, which reflected adversely on Plaintiffs reputation as a lawyer and a human 
being. 

260. She didn’t ask because she didn’t want to know, since the answers might have 
prevented her from demonizing Plaintiff to over 1.7 million readers. “[A] plaintiff is entitled to 
prove the defendant’s state of mind through circumstantial evidence,” Harte-Hanks 
Communications, Inc. v. Connaughton, 491 U.S. 657, 668 (1989), which in this case will require 
discovery. 


77 



261. Shepherd never reviewed the contents of Plaintiff s “Males and the Law” section 
and never read the documents in his men’s rights cases, yet she speculated and conjectured about 
Plaintiff because to her he was a “Men’s Rights Extremist” or MRE. Such speculation and 
conjecture infers constitutional malice. Prozeralik v. Capital Cities Communications, Inc., 82 
N.Y.2d 466, 475-476 (1993). The actual evidence of such will have to be produced in discovery. 

262. The libelous material in Shepherd’s articles did not meet with the standards of 
news reporting in infonnation gathering and dissemination because she failed to obtain objective 
verification, failed to search for material, failed to do original research and relied on sources, 
such as her experts, that raised substantial questions of accuracy and the good faith of those 
sources, St. Amantv. Thompson, 390 U.S. 727, 732 (1968)("recklessness may be found where 
there are obvious reasons to doubt the veracity of the informant or the accuracy of his reports.”). 
Such failures by Shepherd to adhere to the custom, practices and ethics of the news media 
indicate the need for a trial on the issue of malice. Kerwick v. Orange County Publications Div. 
of Ottaway Newspapers, Inc., 53 N.Y.2d 625, 627 (1981). 

263. Shepherd’s failure to follow her newspaper’s Code of Conduct and that of the 
Australian Press Council indicate at the very least that she was negligent and at worse 
intentionally avoided the truth. (First Am. Cmplnt. 189-191). 

264. Evidence of negligence, ill will, bias, spite or prejudice are admissible on the 
issue of constitutional malice. See Harte-Hanks Communications, Inc. v. Connaughton, 491 
U.S. 657, 668 (1989). 

265. As for ill will, bias, spite or prejudice, Shepherd regularly demonstrates such in 
her articles where she refers to men’s rights advocates as “Men’s Rights Extremists” or “MREs.” 
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266. For example in her January 10, 2012 news article Men’s rights extremists go 

online (First Am. Cmplnt., Ex. B), she wrote: 

THERE’S a movement that sees males - generally straight, middle-aged, white 
males - as the new oppressed. Seriously. 

They [MREs] have a persecution complex, and aggressively lobby for better rights for 
men - usually at the expense of women. 

[Their] false claims are not just sinister ideas confined to the interwebs - they’re calls to 
action. Men’s Rights Extremists are actively lobbying to change Australian laws. They 
are spreading misinformation and trying to discredit good policies and good programs. 

The MREs ... Dr Flood says . . . have already influenced family law, government policy 
and community attitudes, subtly shifting the balance to better protect perpetrators and 
discredit victims. 

They provide a heady, toxic mix of bitter, self-righteous fury. . . . [T]o come together and 
foment trouble. 

267. Plaintiff requested of Defendant Shepherd a retraction of her libelous statements 
but so far none has been forthcoming. Defendant’s refusal of Plaintiff s request for a retraction 
may be used by plaintiff as bearing on defendant’s common law malice in the original 
publications. Crane v. Bennett, 177 N.Y. 106, 108 (1904). 

Damages 

Special 

268. The First Amended Complaint alleges special hann from the denial of 
employment that Plaintiff, but for Shepherd’s libel would have received. (First Am. Cmplnt. ]] 
210 ). 


Compensatory 

269. “In an action for libel, it is unnecessary for the plaintiff to prove affirmatively that 
he sustained damage in consequence of the libelous publication.” Sanderson v. Caldwell, 45 
N.Y. 398 (1871). 


79 



270. If a libelous statement is per se actionable, the law presumes damages and the 
plaintiff need not specifically allege or prove such. See Jewell v. NYP Holdings, Inc., 23 
F.Supp.2d 348, 399 (S.D.N.Y. 1998). 

271. Shepherd’s statements were libel per se\ therefore, it is up to the jury to detennine 
the amount of compensatory damages. 

272. In addition to harms suffered up to the date of trial, general damages may be 
awarded for such future harm to reputation which the jury finds it is reasonable to assume will 
follow. Faulk v. Aware, Inc., 35 Misc.2d 302, 306 (N.Y. Sup. Ct. 1962). 

Punitive 

273. To justify an award of punitive damages, plaintiff must establish common law 
malice, consisting of hatred, ill will, spite or wanton, reckless, or willful disregard of the rights of 
another or the injurious effect of defendant's conduct upon another. Prozeralik v. Capital Cities 
Communications, 82 N.Y.2d 466, 470 (1993). 

274. Plaintiff has alleged common law malice on the part of Defendant Shepherd. 

(First Am. Cmplnt. 52, 62, 70, 93, 103, 110, 113, 114, 120, 122, 158, 162, 188, 212, and 
215). 

275. Further, where a publication is libel per se, as with Shepherd’s libelous 
statements, the jury may infer from publication the malice necessary to award punitive damages. 
Brant v. Morning Journal Assn., 80 N.Y.S. 1002, 1006 (1 st A.D. 1903), aff’d 111 N.Y. 544. 

276. The core goal of a libel cause of action in a case such as this is to protect the 
individual’s historic right to vindicate reputation without impairing the constitutional guarantee 
of free speech. In this case, the reputation of a lawyer with significant professional credentials 
was allegedly impaired by a series of widely read newspaper articles that portrayed him as anti- 
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woman, lacking in integrity and worse. Plaintiff should be permitted to go forward in an effort to 
establish a right to a libel recovery. “[Defendants’ expressional rights as well as the cherished 
values embodied in the First Amendment guarantees can be adequately protected in this context 
by the well-established rule requiring that plaintiff prove not only that the statements he cites are 
false and defamatory but also that they were made with actual malice.” Gross v. New York 
Times Co., 82 N.Y.2d 146, 156 (1993). 


WHEREFORE Plaintiff requests that Defendants’ motion to dismiss be denied. 


before me on 
[October 2014 



'SPOON!* 
*"•7 nBK - nit# m 'Km 

NO. 01SPC28MO1 
I Hi Mw YM County 



Roy Den Hollander 
Plaintiff and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 
royl 7den@gmail.com 
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EXHIBIT 1 



Businessweek.com 


Bloomberg Businessweek 

j Search 

September 06, 2014 9:25 AM ET 
Media 

Company Overview of Advertiser Newspapers Pty. Limited 


Company Overview 

Advertiser Newspapers Pty. Limited publishes newspapers and magazines. It offers breaking, South Australia, 
national, world, education, opinion, force, and weather news; entertainment news on Adelaide confidential, festivals, 
music, movies, TV and radio, and arts; travel news; and footy, soccer, NRL, rugby, cricket, tennis, racing, Olympics, 
basketball, netball, golf, motorsport, and cycling sport news. The company also provides business breaking, 
business, mining and energy, and business owner news; news on banking, money matters, superannuation, 
investing, and interest rates; news on sci-tech, tablets, smartphones, and gaming; real estate news; and employment 
news, job search, salary calculator, and job advertisements. In addition, Advertiser Newspapers Pty. Limited offers 
news on food and wine, sex and relationships, fashion and beauty, and competitions and giveaways; cars guide, 
news, and reviews to buy and sell; classifieds; and photo galleries, events guides, social pictures, South Australia 
business journals, money guides and tools, and horoscopes. Further, it operates AdelaideNow, a Website for digital 
news. The company was founded in 1929 and is based in Adelaide, Australia Advertiser Newspapers Pty. Limited 
operates as a subsidiary of News Corporation. 

Hide Detailed Description 
31 Waymouth Street 
Adelaide, SA 5000 

Australia 


Founded in 1929 
Phone: 

61 8 8206 2000 

Fax: 

61 8 8206 3669 

www.adelaidenow.com.au 


Key Executives For Advertiser Newspapers Pty. Limited 
Mr. Michael Miller 
Managing Director 

Compensation as of Fiscal Year 2014. 


Advertiser Newspapers Pty. Limited Key Developments 

Humprey B Bear, Imagination & Shane Yeend Sue the Advertiser Newspapers Pty. Limited in 
Australia for Defamation & Injurious Falsehood 

Feb 26 13 

Humphrey B Bear, his owners Imagination and its CEO Shane Yeend are in the Supreme Court of South Australia on 
February 26, 2013 as part of their ongoing claim for defamation and injurious falsehood against Advertiser 
Newspapers Pty. Limited over false allegations published in a story in March 2012 titled "High flyer in ugly court 
battle". February 26, 2013, hearing involves an attempt by the Advertiser to strike out references to website material 












that was easily accessible via a simple Google search and should have set off alarm bells at the newspaper as to the 
credibility of the individual who was making the false allegations. The Advertiser ran the story with a sensational sub¬ 
headline of "Entrepreneur accused of threatening to kill", while it’s interstate News Limited stablemates ran similar 
stories under headlines such as "Kill threats by Humphrey's owner claim". The allegations contained in The 
Advertiser's story were republished around the world by many other publications. The publications have caused 
irreparable damage to the company, the individuals and Humphrey B Bear himself; one of the world’s oldest 
children's brands. A central aspect of this lawsuit is that The Advertiser received an unsolicited copy of an outrageous 
statement of claim that was not prepared by a lawyer but by a self-represented individual. The statement of claim 
contained numerous serious and unsubstantiated allegations about Mr. Yeend, and others. As the statement of claim 
had been lodged in the Supreme Court of Victoria, The Advertiser now claims it could publish its contents as they 
pleased, without any obligation whatsoever to check the bona fides of the serious allegations, including an internet 
search via Google or similar. Now they want to strike out all references to web material concerning the self- 
represented individual that was available to them, so it can’t be used in this case. The Advertiser was urged to make 
its own investigations as to the bona fides of the allegations in the statement of claim before they published any 
article. The Advertiser has refused to apologise for publishing the false allegations in its article. 


Similar Private Companies By Industry 

Company Name 

Region 

Winning Post 

Asia 

Imparja Television Pty. Ltd. 

Asia 

Deluxe Australia Pty Ltd. 

Asia 

Crown Content Pty. Ltd. 

Asia 

Beyond Digital Media 
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Chairman, Advertiser Newspapers Ptv Ltd (/Profiles/Companies/FOXA:US) 


Career History 

Chairman 

Advertiser Newspapers Ltd, 1990-PRESENT 

Chairman 

Adelaide Bank Ltd, 3/1999-2/2001 
Chairman 

Royal Adelaide Hospital, 1991-1996 


jshow More 


Website: www.21cf.com(http://www.21cf.com) 

Corporate Information 

Address: 

1211 Avenue of Americas 
8th Floor 

New York, NY 10036 
United States 

Phone: 1-212-852-7000 (tel:1-212-852-7000) 

Fax: 1-212-852-7145 (tel.1-212-852-7145) 

Web url: www.21cf.com(http://www.21cf.com) 


Personal Information 

Education 

Univ of Adelaide 


Memberships 

Board Memberships 

Envic Holdings 2 Ltd (/profiles/companies/ENC:AU) 

Board Member, PRESENT 












Advertiser Newspapers Ltd (/profiles/companies/FOXAtUS) 
Chairman, 1990-PRESENT 


Show More! 


Other Memberships 

Media Council of Australia 
Chairman 

Advertising Industries Council 

Chairman 
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MORE 
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Digital First Media Announces AdTaxi Partnership with News Corp Australia | Digital Fi... Page 1 of 3 


Digital First Media 

• Home 

• Products 

• Careers 

• Leadership 

• Contact Us 

Digital First Media's more than 800 multi-platform products reach 64 million Americans 
each month across 14 states. 

Press Releases 

Digital First Media Announces AdTaxi Partnership with News Corp Australia 

Monday, January 27,2014 

New York, NY (January 27, 2014) - Digital First Media today announced an exclusive AdTaxi 
Alliance Network partnership with News Corp Australia . 

The partnership includes the launch of news. Xtend by News Corp Australia, a digital-marketing 
extension package for small to medium sized businesses in Australia. 

“We are pleased to have News Corp Australia as a partner and to introduce AdTaxi’s full-service suite 
of digital marketing products to the Australian market,” said John Paton, Chief Executive Officer of 
Digital First Media. “News Corp Australia has a powerful network of newspaper brands which have 
deep relationships with readers and advertisers. This partnership provides solutions that allow News 
Corp Australia to strengthen the relationships it has with local advertisers looking at expanding brand 
campaigns online.” 

With the launch of news Xtend, News Corp Australia will be offering easy-to-buy packages that 
include digital display advertising across its network of websites, along with a full complement of 
digital marketing solutions including social media, email, search engine optimization and search 
engine marketing. 

“The launch of news Xtend with Digital First Media means we can now provide tailored digital 
marketing solutions for our valued and valuable network of advertisers,” said Alisa Bowen, News 
Corp Australia’s Group Director - Digital Product and Development. “We are simplifying the process 
for small to medium businesses and offering access to a greater number of audiences across platforms. 
Our team of digital sales specialists will ensure, through this partnership, local advertisers receive the 
best and most creative multi-channel package possible for their brand.” 

News Corp Australia joins the AdTaxi Alliance Network that includes partners in Canada, Ireland , 
Israel and the United States. 


http://www.digitalfirstmedia.com/news_corp_australia/ 
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About Digital First Media 

Digital First Media, headquartered in New York City, reaches more than 67 million Americans each 
month through more than 800 multi-platform products across 18 states. 

For more information contact: 

Jonathan Cooper 

Vice President Media Relations & Employee Communications 
Digital First Media 
jcooper@digitalfirstmedia.com 
(215) 867-2022 

Press Releases 


Digital First Media to Explore Strategic Alternatives 


Friday, September 12, 2014 


Digital First Media Announces Chief Financial Officer Barbara Bennett Leaving 
the Company; Michael Koren Appointed CFO 

Wednesday, July 23, 2014 


Digital First Media Announces the Appointment Of Steven B. Rossi As President 

Tuesday, July 8, 2014 

What we do 

Our Products 
Press Releases 
The Open Newsroom 
CEO John Paton's Blog 

Digital First Media 

5 Hanover Square 
25th Floor 

New York, NY 10005 

Digital First Media 

HOME | PRODUCTS | CAREERS | EEADERSH1P | CONTACT US 
Rss Twitter Face book Linkedln 


http://www.digitalfirstmedia.com/news_corp_australia/ 
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Copyright © 2014 -| Digital First Media | Privacy Policy 
Twitter Facebook Share 
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Gmail - Fwd: Male studies course 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:45 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Thu, Jan 9, 2014 at 7:18 PM 
Subject: Male studies course 
To: "mgroth@wagner.edu" <mgroth@wagner.edu> 


Hi there - I need to speak to you about a story I’m writing on the Male Studies course- could you please get in 
touch? My number here is 0011 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


Advertiser 

AjA* Newspapers 
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This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory ctory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 7:51 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


This one! 


http://www.bswhn.org.au/attachments/article/900/malestudies_eoi.pdf 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 11:15 AM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello! 

You speak of "the Male Studies course." Which are you referring to? I will be happy to respond to you. 
M Groth, PhD 


[Quoted text hidden] 
[Quoted text hidden] 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 9:05 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


Would you say that there is no hate on sites like A Voice For Men, which two of the lecturers have written 
for? You don't really need to respond to that, I just wanted to point out that there certainly is hate out 
there. 


The only other question I really had for you was about date rape seminars, do you stand by argument that 
anti-date-rape seminars discourage men from attending university? 


Let me know, thank you so much. 


Tory 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:11 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello again! 

Email is better than phone since I am in the States. 

I’m curious to know why I especially can be helpful to you on this but am glad to give you some data for working 
up your article. (Perhaps it belongs more appropriately in the Health and/or Education sections of the 
newspaper.) 

I have been interested in the forming of male studies as a scholarly discipline and I am familiar with UniSA’s 
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plans to offer the first certificate and the other three proposed certificates, which will be the first graduate 
certificates in male studies anywhere in the world, to be followed in due course by a master's degree and a 
doctorate in the field, It is a much needed area of study given the importance of emergent health and well-being 
issues affecting men worldwide, as well as trends in education of boys and young males at the primary 
(elementary school) level and university level. 

Boys are now well behind girls in primary school achievement; the suicide rate for teenage males is four times 
that of females at the same age in the States, Canada and other great democracies such as Australia; 
attendance at university is under 40%, an all-time low in the States. Research on male health (prostate cancer, 
for example) lags behind that of all health research (hypertension, diabetes) and research on female-specific 
ailments (breast and uterine cancer) in funding, which is a concern for our large democracies which need healthy 
men and women, fathers and mothers. The suicide rate for early middle-age men (30s and 40s) has increased 
dramatically in the last two decades, reflecting a decrease in health and well-being of men, in part due to 
economic trends in the States. My understanding is the economy is stronger in Australia, which means that the 
reasons for this tragedy are psychological. None of is good for women and female partners of men, children, and 
the parents of men in their prime years. 

I am certainly encouraged to see UniSA in collaboration with the Australian Institute of Men's Health and Studies 
(AIMHS) (see the announcement you forwarded to me) taking the initiative in addressing these issues by offering 
instruction and professional certification for individuals (male and female) who wish to work with men and boys in 
healthcare, education and policy-creation. There is a great deal of informing to do about issues that have 
remained in the shadows for a very long time, and individuals with such certificates will be in a position to do this 
as counselors, nurses, teachers and others are much needed. 

I think everyone will be supportive of your bringing this male-positive, proactive work to the readership of the 
Advertise /1 As for hate, I see none of it in any of this. To the contrary, this is inspired by interest in supporting 
men and boys, which is good for women as well as the men served. 

I am happy to talk with you more about this if you have additional questions. 

[Quoted text hidden] 

[Quoted text hidden] 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> 

To: Roy Den Hollander <roy17den@gmail.com> 


Mon, Sep 1, 2014 at 12:46 PM 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Fri, Jan 10, 2014 at 12:46 AM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


The story I'm writing is about links between some of the lecturers in the new course and the fringe 
elements of the men's rights movements, so I'm trying to find out more on what people are passionate 
about... 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:44 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


I’m not certain what your second question has to do with the certificate course at UniSA. 


[Quoted text hidden] 
[Quoted text hidden] 
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Fwd: Article 

Miles Groth <mgroth@wagner.edu> 

To: Roy Den Hollander <roy17den@gmail.com> 



Mon, Sep 1, 2014 at 12:47 PM 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Sun, Jan 12, 2014 at 6:37 PM 

Subject: RE: Article 

To: Miles Groth <mgroth@wagner.edu> 


I'm sorry, that reply doesn't seem to be in the email thread, but I am writing a follow-up story for 
tomorrow so am happy to have another look. 


Can I just clarify -you are reported in several publications as arguing that date-rape seminars contribute 
to male studies feeling unwelcome on campuses and you have linked this to declining male enrolment. Is 
that not the case? 


Also is it correct that you will be giving a presentation at the A Voice For Men conference this year? 


Thank you, 


Tory 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Monday, 13 January 2014 12:57 AM 
To: Shepherd, Tory 
Subject: Article 


Your reporter evidently did not read my reply to your last question to me about date rape seminars on university 
campuses. My reply was, No. They do not discourage males from going to university. Why was I not quoted 
accurately? This is not responsible journalism. You are shown as Political Editor. Who wrote the article under 
your supervision and editorial oversight? 


M Groth, PhD 
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Sent from my BlackBerry® PlayBook™ 
www.blackberry.com 


This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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Fwd: A Job Well Done! 


Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:47 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Mon, Mar 3, 2014 at 7:35 PM 
Subject: RE: A Job Well Done! 

To: Miles Groth <mgroth@wagner.edu> 


I have no idea what you're talking about. 


If there is any substance to what you say, I'd be happy to write a follow up story. 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Tuesday, 4 March 2014 11:34 AM 
To: Shepherd, Tory 
Subject: A Job Well Done! 


Tory, 

Since talking with you here some weeks ago, a great deal has happened as a result of your article in the 
Advertiser, as you know. What you may not know is that since the program of studies was cancelled by the 
University of South Australia, many thousands of elderly men in the Outback will now not receive care, hundreds 
of thousands of boys will not be served who have been diagnosed with ADHD, the children (boys and girls) of 
fathers who would have been supported in dealing with divorce will now be left adrift, and in general the health 
care needs of young and middle-age men will be under-served overall. A job well done! And, yes, the impact of 
this on women and girls will be just as strong. That may not have been factored in your decision to submit a 
piece about an educational endeavor you did not really understand. How gratifying it must be! I will sleep well 
tonight. All the best to you. 

Dr. Groth 

PS: There are a number of courses on ethics in journalism to be had online at the Uni and elsewhere. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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The Women’s Pages 

Australian Women Journalists Since 1850 


Lillian Roxon 

Journalist, foreign correspondent 
and rock music expert Lillian Roxon 
enjoyed a long and varied career 
before her untimely death in New 
York at the age of 41. She was the 
first full-time female employee at the 
Sydney Morning Herald's New York 
office, and her Rock Encyclopedia 
was published in 1969. 

Lillian Roxon was born Liliana 
Ropschitzin 1932, the daughter of 
Polish Jewish parents Izydor and 
Rosa. She spent her early childhood 
in Alassio on the Italian Riviera 
before emigrating with her parents 
and her brothers, Emanuele and 
Jacob, in 1940. They settled in Brisbane, where Izydor began work as a 
doctor. In November 1940, the family changed their name by deed poll to 
Roxon (though Izydor later changed again to Roxon-Ropschitz). They 
became known as Isadore, Rose, Milo, Lillian and Jack. 

Lillian was strongly influenced by the influx of American popular culture in 
wartime Brisbane, particularly after troops arrived with General MacArthur in 
1942. At school she demonstrated obvious intelligence and was a great 
story-teller, but she was rebellious and she aimed to shock. In 1944, aged 
twelve, she was sent to St Hilda's School at Southport, an Anglican boarding 
school for girls. The discipline did not find its mark with Lillian, and she 
completed her secondary schooling at Brisbane State High School. As a 
teenager, she socialized with members of the Miya Studio and the Barjai 
group in Brisbane, and kept up a friendship with Barbara Blackman. 

Roxon matriculated in 1948, and the following year she enrolled for a 
Bachelor of Arts at the University of Sydney. Almost inevitably, she became 



More information about 
Lillian Roxon can be found 
in the AWAP register. 
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involved with the Sydney 'Push', a 'self-styled group of socially, intellectually 
and sexually adventurous young people' who followed the philosophies of 
John Anderson, and of the Freethought Society co-founded by him. 
Essentially this meant questioning authority, particularly the authority of 
church and state. Lillian spent many formative hours with artists, actors, 
journalists, students, musicians, poets and fellow Push members at the Push 
hang-out, the Lincoln Inn Coffee Lounge. As an undergraduate, she 
contributed to the University's student newspaper, Horii Soit, including a 
regular gossip column called 'Postman's Knock'. She took five years to 
complete her degree, graduating in 1955 with majors in English and 
Philosophy. 

In 1956, Roxon's father passed away, and she spent eight months in New 
York. From January 1957, to the chagrin of her mother, she was writing for 
Weekend, Frank Packer's weekly tabloid magazine in Sydney. Roxon 
became chief reporter and section editor under Donald Horne. Soon 
afterward she returned to the United States, v\4iere she was employed at the 
New York bureau of the Sydney Daily Mirror. A short stint in London saw her 
writing for the Sydney Morning Herald's Fleet Street bureau, but Roxon 
returned once again to New York as a freelance journalist. Her weekly 
column appeared in the women's pages of the Sydney Sun from 1962. She 
also wrote for the Sun-Herald and the TV Times, and became the first 
female full-time employee at the New York office of the Sydney Morning 
Herald. Roxon wrote for the Herald until the end of her life. On occasion, 
feature articles for Woman's Day brought her into contact with the big 
names of the era. One assignment saw her on the set of Night of the Iguana 
in Mexico with director John Huston and actors Richard Burton, Ava Gardner 
and Deborah Kerr. Elizabeth Taylor was also on set, and Roxon mixed with 
them all. 

Evidently, Lillian Roxon was not phased by big names. By the 1960s, she 
was indulging a deep fascination with the new, fast and loud world of rock 
music and becoming well acquainted with the major rock musicians of the 
period. Her strong friendship with rock photographer Linda Eastman ended 
only with Linda's marriage to Paul McCartney. Roxon was renowned for her 
journalism, but perhaps found greater fame with her commentary on rock 
music, though the two often combined. In 1969 she published her now 
famous Rock Encyclopedia. It was, boasted its cover, 'the most ambitious 
book ever written on rock and its roots, an innovative treatment of the 
generation's heroes - the poets and minstrels of our time'. The encyclopedia 
listed rock groups, their members and their instruments, and contained 
biographical information, discographies and statistical analysis. It covered 
everyone from Chuck Berry to James Brown, Jimi Hendrix, Janis Joplin, Bo 
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Diddley and the Beatles, and was written with Roxon's trademark wit. The 
book was republished in 1971, and again by Eddie Naha in 1980. In her 
author's note, Roxon explained that 'trying to get the rock world to keep still 
long enough for me to take its picture was one of the most difficult tasks in 
putting this book together. Groups split even as I wrote of their inner 
harmony, and got themselves together just as I had acknowledged their 
tragic demise. Baritones turned sopranos overnight; bands expanded and 
contracted their personnel like concertinas... but then, isn't this restlessness 
exactly what rock is all about?' In the end, said Roxon, 'the music itself has 
to tell the story. This book is the companion to that story’. 

By the early 1970s she had a regular column, 'The Top of Pop', with New 
York's Sunday News, and another, 'The Intelligent Woman's Guide to Sex' in 
Mademoiselle magazine. Roxon had well and truly carved her own niche. 
Toward the end of her life, says biographer Robert Milliken, she 'had an 
influential platform in New York as a popular feminist as well as a rock 
expert'. Roxon never married. Troubled by asthma throughout her life, she 
was finally overcome by the illness and died in her New York home on 10 
August 1973, aged 41. 


Barbara Lemon 


Image 

Image reproduced courtesy of the Sydney Morning Herald 
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Interview: Caroline Overington, 
Journalist and Writer 

Posted by Sarah Tabitha | Posted on 4:10 AM 
Category: interview 



Caroline Overington is one of Australia's best female journalists. She has had en extraordinary 
career that includes working for The Age and as New York correspondent for The Sydney 
Morning Herald. Currently she works as a reporter for The Australian. To describe her as an 
award winning journalist is also no understatement - in November 2006 Caroline won the 
prestigious Sir Keith Murdoch Award for Journalism and then the 2007 Walkley Award for 
investigative journalism for her coverage of the AWB scandal. 

The incredibly talented woman has also written three books including Kickback (2007) is based 
on her coverage of the AWB scandal and a novel, Ghost Child was released last year with rave 
reviews. Her novel I came to say goodbye was released two months that touches upon the 
subject of child protection. 

There is an incredible video interview on her friend Mia Freedman's website Mama Mia about the 
issue of parents killing their children after the death of a little boy called Imran Zilic and the legal 
issues of reporting that surround it - both the video and Caroline's article on it are pieces of 
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Doorways: Interview; Caroline Oaring ton, Journalist and Writer 

extremely high quality journalism that will bring you to tears. If you are after something amazing 
to watch, I suggest you view it here. 

She is also a mother of twins but I was reluctant to ask her how she manages juggling her children 
while being a writer. Why? Because I felt that I was asking a sexist question. Do men who are 
successful journalists or just successful in their own right often get asked, 'How they manage 
juggling their kids with their work,' - No. 

She is a fantastic writer and we were absolutely thrilled that she agreed to an interview for 
Doorways. Take particular note of her answer to how she get’s into her 'writing mode' - very well 
answered. 

How did you get into journalism? 

I did work experience at the Melton Mail Express, in my home town of Melton, at the age of 13. I 
took a cadetship on suburban newspapers after I finished my HSCat 17, hoping to one day get on 
at The Age (The Age owned the local papers in those days.) 

What was it like working in New York to become a foreign correspondent for The 
Sydney Morning Herald and The Age? 

The Age and the SMH sent me to New York in 2002. My husband and I had twins. They were 18 
months old. It was amusing to us, trying to get their big stroller onto the subway (nobody has a 
car); and through the snow in winter. But ohviously it was magical. We had toboggan rides, and 
rode the carousel at Toys RUs in Times Square, and played in Central Park, and went ice-skating. 

I even did some work! 

In your opinion, what are some of the differences between working for News Ltd 
and Fairfax? 

The most fun I've ever had in my life is working for newspapapers. I don't really mind which ones. 

How do you bounce between writing fiction and non-fiction? 

It is often difficult, as a reporter, to tell the whole story: the police won't talk to you, except 
through spokespeople who often weren’t even at the scene of the crime; the hospital won't talk to 
you; the surgeon operating on the victim wont; very often, even witnesses are told to keep quiet. 

That is very difficult from when I started 18 years ago, and you could just bowl up to a crime 
scene and see things for yourself. We've become very strange and secretive, usually to protect 
the reputations of politicians. 

In fiction, I have found a freedom to write what really goes on in society: I can say what I've seen 
when I've walked into houses where children have been neglected; I can discuss what it might be 
like to be a child whose brother was murdered by the parents, having to grow up with a mother in 
jail, and so forth. 

My readers are clever: they know it's all true. 

What are some of the habits you always do to get yourself into 'writing-mode'? 

I have had many giggles about this with my friend Mia Freedman. We both have young children. 

We are always saying how marvellous it would be to 'catch the Muse’ and go into a light and 
beautiful room and write away, with a tea cup and saucer, as the inspiration strikes. The reality is 
quite different: the children might need a volcano for a school project. Lunches have to be made. 

So I write when I can. 

What is your advice to other aspiring journalists? 

It is much easier to get started these days, but you have to be prepared to write for nothing for a 
while. Write for blogs. Write your own blog! Write for the local paper. Write for the university 
magazine. Keep all your clippings. And then apply, apply, apply, for every job you can find. 
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The Early Edition on the iPad. 

Newspapers are rushing to embrace the iPad, but impressive news aggregator apps are beating the media giants at their 
own game. 

Old school media giants are hoping the iPad will offer a platform on which they can charge for content, which is obviously 
a challenge when they continue to give away that content for free on their websites and RSS feeds. The issue came to a 
head last week when theNew York Times demanded Apple pull the Pulse iPad RSS reader from the iTunes store, with 
the NYT claiming the app was infringing copyright by using the paper's RSS feeds without permission. The whole 
situation would be laughable if it wasn't such an important issue that demonstrates the challenges facing old-world media 
dinosaurs in the new online age. Thankfully Apple didn't side with the New York Times, despite their close relationship, 
and Pulse was quickly returned to the iTunes store. 

On Monday I took a look at some of the iPad apps offered by newspapers, but today I want to look at four impressive 
news aggregators; Pulse ($4 99), The Early Edition ($4.99), Sources($2.49) and PressReader (free). 

Sources is really just an elegant skin for the Australian Google News website, copying the top headline in each news 
cluster. Compare Source's Science & Technology listing with Google News Australia Sci/Tech listings and you'll see 
they're identical. Sources just leaves out the images and only shows the top headline in each group of stories. Click on a 
headline and it opens a browser window within the app, with a Related button offering links to other stories in that Google 
News cluster. 

Sources offers a nice looking interface, with the ability to change the font size and add your own RSS feeds. You can also 
add custom topic searches, such as "Kevin Rudd", but again this is sourcing its stories from Google's "Personalized 
Edition" feature. You'll get all the same information by viewing the Google News page in Mobile Safari, with the added 
benefits of seeing the pictures and extra story links that Sources strips away on its main pages. 

Unlike Sources, Pulse is a dedicated RSS reader. You can load up to 20 RSS feeds, which are displayed in strips across 
the page. You can scroll across a strip to view entries in that feed, looking at the headline and either a pic or the intro. Tap 
on an item and it opens up a view of the RSS feed, with a web button that gives you a browser view (still within the app) 
so you can see the entire story'. 

One of Pulse's strengths is that while you're reading a story in portrait mode, the scrolling list of stories in the feed is 
displayed across the bottom of the screen - making it really easy to flick between stories. You can also stay in browser 
view, rather than flicking back to RSS view each time you flick to a new story, which offers a very smooth reading 
experience. 

Pulse lets you search for RSS feeds, choose from a list of Features Sources or import feeds from Google Reader, which is 



probably the easiest way to manage your feeds. The 20 feed limit is frustrating, but you could get around this by using 
services such as Yahoo! Pipes to combine feeds. Pulse doesn't seem to like Yahoo! Pipes feeds, but you can work around 
this by filtering them through other RSS services such as FeedRinse (although keep in mind the more step in the process 
the less up to date your RSS feeds will be). 

The Early Edition (pictured above) doesn't look as slick as Pulse, but it's a lot more flexible. It's a "river of news" style 
reader which draws on multiple RSS feeds and lays out the results like a newspaper page. I've seen desktop RSS readers 
offer something similar, but this is the first time I've seen it on the iPad. The result is more impressive than some of the 
iPad apps offered by the newspapers. The front page displays around 10 stories, with the headline, the first few paragraphs 
and sometimes a pic (depending on what's included in the RSS feeds). If the full story is provided by RSS you can scroll 
through the text in the box or tap on it to open the story. Sometimes you'll only get a snippet but you can click on a link to 
view the original website while remaining within the app. 

One of the things I love about The Early Edition is that I can keep flicking to see page after page of headlines, intros and 
pics laid out just like a newspaper. You even get an iBooks-esque curling page turn. The Early Edition's real strength is the 
ability to edit and group the news feeds. It contains 350 news feeds by default, split into categories such as Business, 
Design, Food & Wine, Politics, Technology and World News. You can click on All Feeds to see them all mixed together, 
or a single category to see just those feeds mixed together. You can even just click one feed to see all its articles laid out 
on the page. So it's possible to design your own custom newspapers and easily switch between them. There's also a Today 
button to ensure you're only reading the latest news. 

The icing on the cake is that you can add new feeds and new categories, plus you can import feeds from Google Reader or 
an OPML file. If you know your way around Yahoo! Pipes you can dig into the newspaper websites and RSS feeds to 
build custom newspapers that would make the New York Times' lawyers turn purple. 

The fact The Early Edition relies on RSS feeds is both its strength and its weakness. Sometimes you get the whole story, 
while sometimes you need to tap again to view the original (similar to Pulse). The story layout is very basic, you can't 
adjust the font size and you can't flick left and right directly to the next story. It would be great if The Early Edition could 
add a few features from Pulse, such as the ability to flick between stories and stay in broswer mode. 

The newspaper feeds are more user-friendly in Pulse because you can remain in browser mode, although it can be slow to 
load the bloated newspaper pages. The Early Edition makes it easier to skim through stories as you do with a physical 
newspaper, while Pulse is perhaps better suited to picking through blogs. 

iPad apps such as The Early Edition and Pulse are putting the pressure on newspapers to deliver iPad apps that offer a 
superior reading experience to Mobile Safari. We've seen how the New York Times responds to such pressure, lets hope 
other publishers can take a more sensible approach. 

Then you have PressReader, an iPad/iPhone newspaper app which is in a league of its own. PressReader is linked to 
the PressDisplay service, which lets you download digital copies of newspapers from anywhere in the world. You pay 99 
US cents for each section of the new spaper under the Pay As You Go Plan, but the SUS9.95 per month plan buys you 31 
credits and the SUS29.95 plan buys you unlimited credits. Depending on how many sections you read, it's pretty good 
value compared to the cost of buying the paper each day. The iPad app comes with 7 free credits, although I think you can 
get a better free credit deal if you create an account via the website. PressReader also features subscription options for 
automatically downloading sections each day. 

PressReader downloads each newspaper section as a hi-res PDF, so you can flick through the pages as you would a normal 
newspaper. You can zoom in on an article to read it, but they've also been converted to text so you can tap on a story to 
bring it up in a text box. From here you can scroll through the story' (changing the font size if you wish) and even tap on a 
button to have the story read aloud in a surprisingly natural female digital voice. Once you've opened a text box, you can 
jump to the next story' with a tap rather than closing and opening the box again. 

The user experience is very slick and probably the closest I've seen to replicating the traditional newspaper experience. 

The Age and SMH sections I downloaded were each around 50MB . so you might want to download the paper at home 
each morning rather than doing it on the train via a mobile broadband network. Tehnically you might be able to replicate 
something similar using The Early Edition and Yahoo! Pipes, but once you've seen PressReader in action you'll happily 


hand over 99 cents per section. If the newspapers want people to cough up money for their dedicated iPad apps, they need 
to match the slick user experience of PressReader 

On top of this, PressReader offers an Online option which creates a "river of news stream" from papers around the world - 
you can tap on any story to read it and then see a list of related stories from other newspapers. You can even search for 
terms, such as Socceroos, and get a list of stories from various newspapers (which can be filtered according to country or 
language). As far as I can tell the online options are free, although the pricing model isn't very well explained. 

From what I've seen, PressReader blows everything else out of the water. It almost seems too good to be true, but it is 
legit. This hasn't stopped the publishers trying to nobble it. It seems Fairfax is attempting to block NSW readers from 
downloading the Sydney Morning Herald and the Sun Herald, there's a long thread about it over at Whirlpool. It's worth 
reading through that thread if you're thinking about signing up for a PressReader subscription. 

Regular readers will know that I've been slow to warm to my iPad, even though I've had it since a few days after the US 
release. My argument has always been that the iPad is really just a luxury toy unless you can find a good use for it. If 
you're a news junkie, apps such as The Early Edition, Pulse and especially PressReader could be the excuse you've been 
looking for to buy an iPad. Soon I'll take a look at what the iPad has to offer in terms of magazines. 



9/7/2014 


The Sydney Morning Herald | Newspaper Replica 






The SMH Newspaper Replica is a digital replica of The 
Sydney Morning Herald newspaper available on your 
computer or iPad from Bam each morning. It's the 
newspaper you know and love in an easy-to-use, 
portable and searchable format 




Newspaper Subscribers 

If you have the SMH home delivered more than 
2 days a week, access to the Newspaper Replica 
is included in yeur subscription 




https://smh.digitaleditions.com.au/ 


1/1 

























EXHIBIT 9 




The Newspaper Works partners 
with PressReader for app 

The Newspaper Works / 19 August, 2014 

1 

The Newspaper Works will launch an app for iOS and Android devices this week, as part of a partnership with 
global digital distribution and publishing company PressReader. 

PressReader, a major sponsor of this year’s Future Forum industry conference, will host the app, which has 
been built to publish digital editions for mobile and tablet of print publications TheBtiUetin , The Works and 
special industry' magazines like the Infographic Annual. 

CEO of The Newspaper Works, Mark Hollands, said that "'publishing and communication is at the heartbeat of 
this organisation.” 

"We are delighted to work with PressReader to offer our content in apps on both the iOS and Android 
platforms.” 

PressReader has developed major partnerships in Australia and New Zealand with newspaper and magazine 
publishers like Fairfax Media, News Corp. APN, Nextmedia and McPherson Media Group. In addition to its 
publisher partnerships, PressReader has also struck deals with local libraries, hotels, government agencies, city 
councils and device manufacturers (OEMs), as well as transportation companies like Virgin Australia - 
allow ing customers or employees to access PressReader published content via a Wi-Fi connection. 

Executive vice-president for PressReader, Nikolay Malyarov, who is in Sydney for the Future Forum, said the 
company’s distribution network gave publishers the ability to target audiences that are not necessarily tied to 
individual titles, but accessed content through search. 

"We’re able to reach audiences that are incredibly difficult to reach as a single publisher - audiences when 
they’re at hotels, libraries or on cruise ships,” Mr Malyarov said. 

"We allow publishers to use our technology and adapt it to their market, then retain their revenue to re-invest 
in the production of quality editorial content.” 

The Newspaper Works app will be launched this week and can be found by ty ping "The Newspaper Works’ 
into the lTunes Store, Google Play store or Windows Store from Friday. Thedesktop site linked to the app is 
currently live and features an archive of The New spaper Works' publications from the past year. Readers can 
also subscribe to The Newspaper Works’ PressReader site or app to have publications auto-sent when they are 
published. 

Internationally, PressReader distributes content for more than 4000 publishing partners from over 100 
countries. 


For more new s from The Newspaper Works, click here. 
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It offers the world's most engaging reading experience to millions of readers in 60 
languages and can be found in leading libraries, hotels, airlines, corporate and government 
buildings, cruise lines, airport lounges, schools and restaurants around the globe. 

As a fully-customizabte digital publishing platform, PressReader helps publishers of all 
sizes and media types expand their platform support, growglobal circulation and revenues, 
and increase brand awareness and exposure of their publications in new international 
markets. 
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Outline for course Males and the Law 


By Roy Den Hollander, Esq. 

As Sir William Blackstone said in 1765, “So great a favorite is the female sex of the laws.” 

Theme : Since the industrial revolution (1760-1830), common law countries such as the U.S., 
England and Australia have established legal systems that discriminate against men largely to 
their detriment while discriminating against females mainly to their benefit. 

Week 1 


Lecture 

1. Similarities of U.S. and Australian common law legal systems 

2. Stare decisis and the power it gives judges to rule in accordance with their 
personal beliefs rather than the law. 

3. Three men’s rights cases in which the judges ruled in accordance with their 
Feminist and political correctionalist ideologies. 

Assignment 1: 

Familiarize yourself with Australia’s Sex Discrimination Act of 1984 and how to 
file a complaint under the Act. 

Then come up with an example where you or someone you know was treated 
differently than their opposite sex and draft up a sample complaint of around 250 
words or more. 


Week 2 


Lecture 

1. Some of the history of British and U.S. laws that gave females preferential 
treatment and how some of those laws compare to today’s. 

a. Employment 

b. Crime 

c. Private relations 

d. Financial support for females 

e. Property 

f. Divorce 

g. Illegitimate children 

h. Seduction 

Assignment 2: 


1 



Read the Commentaries on the Laws of England, by William Blackstone, Book 1, 
Chapter 15, Of Husband And Wife, 1765. It’s on the Internet 

Research and list the 25 most dangerous occupations in Australia, the percentage 
of men in each, the death rates for each and why you think those occupations have 
so many male employees—250 words. 

Or 

Find a story or stories of an Australian man who spent time in prison for rape but 
was later exonerated, summarize the story or stories—250 words. 

Or 

Find a story or stories about a divorce father who deserved custody of his 
children, but a court awarded custody to the mother who then harmed the 
children. Summarize in 250 words. 


Week 3 


Lecture 

1. Criminal sentencing of females compared to males 

2. Female specific defenses that allow them to murder males with little or no 
punishment. 

3. The last remaining course of action for men to fight for their rights—civil 
disobedience. 

Assignment 3 : 

Read Howard Zinn’s Disobedience and Democracy—Nine Fallacies on Law and 
Order. 

In 725 words, do one of the following: 

Find an example of one of the female defenses used in Australia, summarize it 
and comment on how it could be prevented, 

Or 

Find a new female only defense and do the same 
Or 

Write up a civil disobedience action that will bring the attention of the public and 
government to discrimination against men, include why you think such an action 
would have the required effect. 
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Male Studies course 

Shepherd, Tory <tory.shepherd@news.com.au> Thu, Jan 9, 2014 at 7:38 PM 

To: "rdhhh@yahoo.com" <rdhhh@yahoo.com> 

Hi there - I'm trying to get in touch for a story I’m doing on the UniSA course you’re involved with, but can’t find a 
phone number for you - could you please get in touch? By email or phone - 0061 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 
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Booking Procedure 

Verba! bookings must be confirmed in writing, 
if appearance dates or materia! instructions 
need to be altered, changes must be advised 
by phone. Please take the contact name of the 
Fairfax Media representative and follow through 
with amended confirmation. Confirmations 
and verbal bookings must tally. Where there 
is discrepancy between verbal bookings and 
confirmation, the Company will not be liable 
unless confirmation is received two working 
days prior to appearance date. 

Cancellation Procedure 

Cancellations must be made verbally and 
confirmed in writing prior to the cancellation 
deadline. Please note the cancellation number 
quoted by the Fairfax Media representative and 
their name. All bookings taken inside cancellation 
deadline are taken on a non-cancellation basis. 

No liability will be accepted unless the above 
procedures are followed. 


Material on Hand 

Please note Fairfax Media will retain 
advertisements for a period of 3 months. 
Repeats outside this time span cannot be 
guaranteed. 

Terms and Conditions 

Ail advertising services are governed by 
Fairfax Media Terms and Conditions of Advertising. 
Fairfax Media reserves the right to modify this 
ratecard or its Terms and Conditions at any time 
without prior notice. 

100% space charge will apply when material 
faiis to arrive in time for publication. No 
responsibility will be accepted for material 
arriving outside designated deadlines. 


Advertising Materia! 
and Specifications 

Please note that Fairfax Media will only 
accept materia! via electronic transmission. 
Fairfax Media operates new advertising 
quality assurance measures for The Sun-Herald, 
Ai! digital acts need to undergo Quality 
Assurance testing prior to being accepted 
for publication. To faciltate this, Fairfax Media 
has certified a number of methods for Quality 
Assurance testing and ad delivery (fees and 
charges apply): 

Adstream • (+61) 02 9467 7500 

www.adstream.corn.au 

Adsend Australia • (+6i) 02 8689 9000 

www.adsend.com.au 

Digital Ads international SENDIite ■ 

(+61) 02 9318 1965 

www.sendiite.com.au 

Fairfax Ad Designs • (+61) 02 8777 6956 

addesigns@fairfaxmedi3.com.au 

For further information please refer to our 

website www.adcentre.com.au or contact the 

Advertising Production Unit: 1300 666 326. 
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Terms and Conditions 


These terms apply to ail advertising provided to «a?-y person 
('Customer'; Pv Fairfax Media Limited ABN 15008 663 161 or 
a subsidiary ( Fairfax'). Customer induces an advertiser on 
whose behalf Advertising is planed and any media company 
or agency that arranges the Advertising ter its clients. 

’ 1. Publication of Advertising 

1.1 Subject to these Te'ms, Fairfax will use its reasonable 
endeavours to publish advertising (’Advertising') in the 
format and in the position agreed with the Customer. 
Advertising’ (-■ciudc-s images submitted for pubiication 
and content or information relating to published 
Advertisements. 

1.2 Customer grants Fairfax a worldwide, royalty-free, non¬ 

exclusive, irrevocable licence to publish, and to sub- 
licence the publication of. the Advertising in any form 
or medium, heading print, online or other. Customer 
warrants that it is authorised to grant Fairfax the licence 
in this clause '!. 

2. Right to Refuse Advertising 

21 Neither these Terms nor any written or verbal 
quotation by Fairfax represents an agreement to 
publish Advertising. An agreement will only be formed 
between Fairfax and Customer when Fairfax accepts the 
Advertising in writing or generates a tax invoice for that 
Advertising. 

2.2 Fairfax reserves the right to refuse or withdraw from 
pubiication any Advertising at any time without giving 
reasons (even if the Advertising has previously been 
published by Fairfax). 

3. Right to vary Format. Placement or Distribution 

3.1 Fairfax will use reasonable elforts lo publish Advertising 
in I he forma f and in the position requested by the 
Customer. However fair fax reserves the right to vary the 
placement of Advei Using within a title or website or to 
change the format of Advertising (incubinq changing 
colour to black and white). 

3.2 Fairfax may distribute interstate or regional editions of a 
title without all inserts or classified sections. 

3. 3 Except in accordance with clause 12. Fairfax will not be 

iiable for any loss or damage incurred by a Customer 
arising from Fairfax's failure to publish Advertising in 
accordance with a Customer's request. 

3.4 it Fairfax changes the press configuration for a 
pubiication, Fairfax reserves the riqnt to shrink or 
enlarge the Advertising by up to 10% without notice to 
Customer or any change to rates. 

4. Submission of Advertising 

4.1 Customer warrants tc Fairfax mat the publication of the 
Adverting does net breach or infringe: 

(a) the Compel!!:ion and Consumer Act <:Cth) or 
equiva ; ent Slate legislation: 

(b) any copyright, trade mark, obligation of 
confidentiality or other personal or proprietary right; 

(c> any imv of defamation, obscenity or contempt of any 
court, tribunal or royal commission, 

(cl) Slate or Commonwealth privacy legislation or anti- 
disc- iminatio; i legislation, 
le) any financial services law as defined in the 
Corporations Act 2001 (Cfh); or 
(0 any cf H er law or applicable code (including any 
common saw, statute, delegated legislation, rule 
or ordinance of the Commonwealth, or a State or 
Territory). 

4.? Customer warrants that 4 Advertising contains the 
name O'- photographic or pictorial representation of 
any living person and/or any copy by which any living 
person can be identified, ihe Customer has obtained the 
authority of that person to make use of his/her name or 
representation or the copy. 

4.3 Advertising containing contact details for the Customer 
must contain the full name and street address of the 
Customer. Post office box and email addresses alone art- 
insufficient 

4.4 if a Customer submits Advertising that looks, in Fairfax’s 
opinion, ine editorial materia:, Fairfax may publish 

the Advertising under the heading 'Advertising' with a 
border distinguishing it from editorial. 

4.5 Fairfax wiT not be responsible for any less cr damage to 
any Advertising material left in its control. 

4.6 Advertising submitted electronically must comply with 
"airfax s specifications. Fairfax may reject the Advertising 
material if it is not submitted in accordance with sue" 
specifications. 

4.7 Advertising materia! delivered digitally must include the 
Fairfax bucking or materia! identification number. 

4.8 if Customer is a corporation and the Advertising 
contains the* price tot consumer goods or services. 
Customer warrants mat the Advertising complies with 
the component pricing provisory of the Competition and 
Consumer Act Xth) end contains, as a single price, the 
minimum total price to the extent quantifiable at time of 
the Advertising. 

4.9 Customer must not reset Advertising space to any third 
parly without Fair tax's consent. 

4.10if Advertising promotes a competition oi hade 
promotion. Customer warrants it has obtained al: 
relevant permits and indemnifies Fairfax against any loss 
in connection with the Advertising. 


5. Classified Advertising 

5.1 f ail fax will publish classified Advertising under the 
classification heading it determines is most appropriate. 
These headings are tor the convenience of readers. 
Fairfax will publish classified display Advertising sorted 
by alphabetical caption and, where space permits., with 
related line Advertising. 

6. Online Advertising 

6.1 For online banner and display Advertising, Customer 
must submit creative materials and a click-through URL 
to Fairfax at least i working days <5 work ; ng days for 
r.on-g?f material) or within such other deadline advised 
by Fairfax at its discretion before publication date. Fairfax 
may charge Customer for online Advertising cancelled 
on ress than 30 days notice or i? creative materials are 
not submitted in accordance with this clause 

6.2 All online Advertising (including rich medio) must comply 
with Fairfax’s advertising specifications. 

6.3 Fairfax will measure online display and banner 
Advertising (including impressions delivered and clicks 
achieved) through its ad-serving systems. Results from 
Customer or third party ad-stivers will not be accepted 
for the purposes of Fairfax's billing and assessment of 
Advertising 

6.4 Fairfax :s not liable for loss or damage from an internet 
or telecommunications failure. 

6.5 Customer acknowledges that Fairfax may at its 
discretion include additional features or inclusions such 
as third party advertisements wit-.in online classified 
Advertising. 

7. Errors 

7.1 Customer must promptly check proofs of Ar.vertising (if 
provided to the Customer by Fairfax:■ ar.c notify Fairfax 
ct any errors in the proofs or in published Advertising. 

7.2 Fairfax does not accept responsibility for any errors 
submitted by the Customer or its agent, including errors 
in Advertising placed over the telephone. 

73 Customer must send any claim for credit or republicaticn 
ir writing to Fairfax no later than 7 days after the date of 
publication of the Advertising. 

8. Advertising Rates and GST 

8.1 Tne Customer must pay for Advertising, unless 
otherwise agreed, at the casual rate-card rate. Rarc-card 
rates may be varied at any time by Fairfax without 
notice. Customer must pay GST at the time i: pays 

for Advertising. Fairfax will provide a tax invoice or 
adjustment note <as applicable). 

82 Ffgioility fer discounts o<- rebates will be basc-a on the 
Customer's GST-exclus ; ve advertising spend. 

9. Credit and Customer Accounts 

9.1 Fairfax may grant, deny or withdraw credit to a Customer 
at any time in its discretion. Customer must ensure that 
its Customer account number is availapie only to those 
employees authorised to use it. Customer acknowledges 
it will t-e liable f o; all Advertising placed under 
Customer's account numbci: 

10. Payment 

10.1 The Customer must pre-pay tor Advertising if required 
by Fairfax, if Advertising is on account, payment must 
be within 7 days of date of the invoice cr, for certain 
Rural Press publications, within 21 days of the end of the 
month in which the nvoice ; s issued, if a commercial 
account has been established with Fairfax, payment must 
be within 30 days of invoice date. 

10.211 Customer fails to provide the copy for a booking b> 
publication deadline, Customer will be charged unless 
a cancellation is approved by Fairfax. If Fairfax accepts 
Advei Using after ihe deadline, it will be deemed out 
cl specification. Customer teas no claim aoainsr Fairfax 
for credit, republication or other remedy for out o! 
specification Advertising. 

10.3Customer must pay the full price for Advertising even if 
Fairfax varied the format or placement of the Advertising 
or if there is an error in the Advertising, unless the error 
was Fairfax'.- fault Customer most nay its electronic 
transmission costs. 

11. Failure to Pay and Other Breach 

11.1 If Customer breaches these terms, fails to pay for 
Advertising or suffers an Insolvency Event (defined in 
clause 11.2:. Fairfax may (in its discretion and without 
limitation): 

■a) cancel any provision of credit to Customer; 

(&) require cash pre-payment for further Acvertising: 
tc) charge interest on ail overdue amounts a: the rate 
2% above the NAS Overdraft Base Rate: 

(d> take proceedings against the Customer for 3ny 
outstanding amounts; 

(e* recover Fairfax's costs including mercantile agency 
and iegai costs on a full indemnity basis; 

(?) cease publication of further Advertising or terminate 
an agreement fer Advertising net published: 
ig) exercise any other rights at law. 

11.2 A Customer suffers an 'Insolvency Event’ if 

(a) Customer is a natural person and commits an act ot 
bankruptcy, or 

(D) Customer is a body corporate and cannot pay 
its debts as and when they fall due cr enters an 
arrangement with its creditors other than in the 
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ordinary course of business or passes a resolution 
tor administration, winding up or liquidation 
(other than for the purposes of re-organisatior- 
or reconstruction); or has a receiver, manager, 
liquidator or administrator appointed to any of its 
property or assets or has a petition presented for its 
winding up. 

11.3 Fair fax may withhold any discounts or rebates if 
Customer Ians to comply with its payment obligations. 

11.4 A written statement of debt signed by an authorised 
employee of Fair lax is evidence of the amount owed by 
ihe Customer to Fairfax. 

12. Liability 

12.1 The Customer acknowledges that it has not relied on any 
advice given or representation mane by or on behalf of 
Fairfax in connection with the Advertising 

12.2 Fairfax excludes all implied conditions and warranties 
from these terms, except any condition or warranty 
(such as conditions and warranties implied by the 
Competition and Consumer Act and equivalent "fate 
acts) which cannot by lav; be excluded ('Mon--excludable 
Condition'). 

12.3Fairfax limits its liability for oreach of any Mon Excludable 
Condition (to the extent such liability can be limited) and 
for any other error in published Advertising caused by 
Fairfax to ihe re-suppry of the Advertising or payment of 
the cost of re-supply (at Fairfax's option). 

12.4Subject to clauses 12.2 and iZ.3. Fairfax excludes all 
other liability to the Customer for any costs, expenses, 
losses end damages incurred in relation to Advertising 
published by Fairfax, whether that liability arises in 
contract, tort (including by Fairfax's negligence) or 
under statute. Without limitation, Fairfax will in no 
circumstances be liable for any indirect or consequential 
losses, loss of profits, loss o‘ revenue or loss of business 
opportunity. 

12.5The Customer indemnifies Fairfax arid its officers, 
employees, contractors arid agents (the 'Indemnified’) 
against any costs, expenses, losses, damages and liability 
suffered or incurred Dy tne indemnified arising from the 
Customer's oreach of these Terms and any negligent or 
unlawful act or omission of the Customer in connection 
with the Advertising. 

13. Privacy 

13.1 Fairfax collects a Customer’s personal information 
to provide tr,e Advertising to the Customer a r :d for 
invoicing purposes. Fairfax may disclose this persona: 
information to its related bodies corporate, to credit 
repor ting agencic-s and other third parties as part of 
provision of the Advertising and for overdue accounts, 
tc debt collection agencies to recover amounts owing. 

12.2 Fairfax provides some published Acvertising tc tmrd 
party service providers. Where such Advertising 
contains personal information. Customer ccnsc-rts 
rc the disclosure of thc-ir persona: information sn 
the advertising tc third parties and to t h e personal 
information oeir.g republished by a third party. 

13.3 Customers may gain access to their personal information 
by writing to the Privacy Officer GPC Sox 506. Sydney 
NSW 200). Fairfax’s privacy policy «s at www.fxj.com.au. 

14. Confidentiality 

14.1 Each party wil; iresf as confidential, and will procure 
(hat its advertising agents, other agents, and contractors 
('Agents’; treat as confidential and will not disclose, 
unless disclosure is recuired by iaw- 

(a) the terms of this Agreement (including terms 
relating to volumes and pricing); 

(b) information generated for the performance of this 
Agreement, including ail data relating to advertising 
schedules, budgets, forecasts, booked advertising, 
prices or volumes; 

(c; any other information that ought in good faith to be 
treated as confidential givc-n the circumstances of 
disclosure or the nature of the information; 

(d) any information derived wholly or partly for any 
information referred to in (a) to (c) above: 

Each party agrees to take all reasonable precautions 
to prevent any unauthorised use, disclosure, 
publication cr dissemination of the confidential 
information by or on behalf of itself or any U-ira party. 

15. General 

15.1 These Terms, with any other written agreement, 
represent the entire agreement of tne Customer and 
Fairfax for Advertising. They can only be varied in writing 
by an authorised officer of Fairfax. No purchase order or 
other document issued by the Customer will vary these 
Te'ms. 

15.2 Fairfax will not be liable for any delay or failure to 
publish Advertising caused by a factor outside Fairfax's 
reasonable control (including but not limited to any 
act or God. war, breakdown of p : an?. industrial dispute, 
electricity failure, governmental or legal restraint). 

15.3 Fairfax may serve notice on Customer by post or fax to 
me last known address cl the Customer. 

15.4These Ter ms are governed by the laws of the State in 
which the billing company ror the Advertising is located 
and each party submits to the non-exclusive jurisdiction 
of that State. ’ 
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Roy Den Hollander, 


Plaintiff, 


-against- 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Index No. 152656/2014 

FIRST AMENDED 
VERIFIED COMPLAINT 


Jury Requested 


Defendants. 

-X 

This First Amended Complaint is submitted pursuant to CPLR 3025(a). 

Plaintiff by and through his attorney, Roy Den Hollander, complains of all the 
Defendants: Injurious Falsehoods, Tortious Interference with a Prospective Contractual 
Relation, and, in the alternative, Prima Facie tort. 

Plaintiff also complains of Defendant Tory Shepherd: Libel. 

Plaintiff requests that Tory Shepherd publicly retract her libelous statements listed in this 
First Amended Complaint. 

A clarification of tenns is initially needed. Plaintiff in his writings, speeches and 
interviews uses the term “feminist” to mean a person, usually female but not necessarily so, who 
believes that an accident of nature, being bom female, made her superior to men in all matters 
under the sun. One who believes men are guilty until they prove themselves innocent, and that 
females are innocent until proven guilty, but even then a guy is still blamed for what the female 
volitionally did. Another definition Plaintiff relies on is that used by “Women Against 





Feminism” that real-life feminism has come to mean the “vilification of men, support for female 
privilege, and a demeaning view of women as victims rather than free agents.” (Ex. A). So 
when Plaintiff uses the term “anti-feminist,” he’s referring to the preceding definitions. 

Attorney Bolger and Defendants use the term “anti-feminist” to mean anti-female or hater 
of women. In effect, they are equating “feminist” with woman or female even though all females 
would not classify themselves as feminists. To avoid confusion, Plaintiff will add the descriptors 
“hardcore, extreme or man-hating” to the tenn feminist in order to communicate his definition of 
feminist. 

Introduction 

1. Two modern-day, book-burning, bacchae reporters from down-under (Australia) created 
an unnecessary controversy by authoring and publishing false and misleading information 
concerning Plaintiffs copyrighted property and himself with the intent and result of harming his 
interests that have pecuniary value and interfering with a prospective economic advantage by 
causing the University of South Australia (“University”) to incinerate a section of a Male Studies 
course that Plaintiff (“Roy”) was going to teach via the Internet from New York City. 

2. The section was created by Roy in New York City, was officially titled “Males and the 
Law” and was a copyrighted compilation of the law from the industrial revolution to the present 
on how the law discriminated against men and women. 

3. The two reporters who are biased against men’s rights advocates: Tory Shepherd, a.k.a. 
“Tory the Torch,” or “The Shepherd of Lies,” for The Advertiser-Sunday Mail Messenger and 
Amy McNeilage, a.k.a. “Amy McNeuter,” for The Sydney Morning Herald, published a total of 
five articles targeted to their Worldwide Internet and print audience with a combined readership 
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of 7,330,000—1,750,000 for The Advertiser-Sunday Mail Messenger and 5,580,000 for The 
Sydney Morning Herald. 

4. The articles were published in print and online through the reporters’ respective 
employers’ interactive websites that knowingly reach New York State readers via the World 
Wide Web. 

5. Through the Advertiser Newspapers Pty Ltd. (“Advertiser”) and Fairfax Media 
Publications Pty Ltd. (“Fairfax”) websites and printed newspapers, these two hardcore, extreme 
feminist reporters used their power of the media to do what weak-minded ideologues have done 
throughout history—employ disparaging comments about the works of others and personal 
attacks to successfully prevent the spread of knowledge and ideas that they disagreed with. 

6. For Tory Shepherd (“Tory”) and Amy McNeilage (“Amy”), the right of students at the 
University to leam about and discuss issues of public concern takes the back seat to what these 
reporters decree can be discussed. 

7. Tory and Amy conducted a high-tech book-burning without even determining the content 
of the online Male Studies courses that they self-righteously proclaimed “extreme” and “radical” 
because its creators were men’s rights activists, a group against which they invidiously 
discriminate in their reporting. 

8. The older, alpha, man-hating feminist reporter, Tory, actually refers to men’s rights 
activists as “MREs”—’’Men’s Rights Extremists.” (Tory Shepherd, Men’s rights extremists go 
online , The Advertiser-Sunday Mail Messenger, January 10, 2012, Ex. B). 

9. In writing their initial articles on the Male Studies courses and its creators: Tory 
Shepherd’s, LECTURERS in a ‘world-first’ male studies course at the University of South 
Australia under scrutiny. The Advertiser-Sunday Mail Messenger, January 12, 2014, Ex. C; and 
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Amy McNeilage’s University of South Australia distances itselffrom males studies proposals. 
The Sydney Morning Herald, January 14, 2014, Ex. D, these notorious feminist bigots set out 
with the intent to use false statements and false factual connotations that disparaged the courses’ 
creators and their content so as to prevent the courses from being taught at the University and the 
creators/teachers from receiving a fee for their efforts. 

10. Tory and Amy’s strategy followed the maxim that if you don’t like the message, 
disparage it and verbally kill the messenger before he has a chance to deliver it. The politically 
correct justify this tactic under the false belief that the “personal is political”—it is not, it is 
private. 

11. Tory and Amy intentionally misled their readers, including the University, that the 
courses’ creators, including Roy, were going to present “extreme views” on men’s rights (Ex. C), 
were unfit for teaching because they allegedly “rail” against feminism (Ex. C), were “hardline 
anti-feminist advocates” (Ex. D) and were “controversial Americans” (Ex. D) because they were 
offering an academic discipline that did not embrace man-hating feminism as a theoretical 
paradigm. 

12. What Tory and Amy do not comprehend is that the rights of one sex do not conflict with 
the rights of the other and “extremism” only occurs when one sex is given preferential treatment 
over the other. Something Tory and Amy have enjoyed their entire lives. 

13. If these two hardcore, left-wing feminist book-burners had not jumped on their 
broomsticks and scared the bejesus out of the administrators at the University and effectively 
intimidated them with the threat of further calumny from their newspapers, the University’s 
students would have had an opportunity to acquire knowledge and consider views not available 
anywhere else in higher education. In addition, Roy would have received a fee for teaching his 
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“Males and the Law” section, and the value of his copyrighted work would not have been 
diminished. 

14. In the 1950s, Senator Joseph McCarthy and Roy Cohn also used opprobrious and 
unsubstantiated accusations in order to shut down dissent and political criticism—as did the 
witch hunters of yesteryear, only today it is the witches who are doing the hunting with pogroms 
against non-conformists who do not genuflect to the dogma of extreme feminism and hardcore 
political correctionalism, which imprisons thought, speech and liberty. 

15. In their day, McCarthy and Cohn even attacked the overseas library program of the U.S. 
State Department, which was meant as an educational resource for supporting lady liberty. Card 
catalogs were searched for works by authors whom McCarthy and Cohn deemed 
“inappropriate.” The State Department ordered its overseas librarians to remove from their 
shelves “material by any controversial persons, communists, fellow travelers, etc.” Griffith, 
Robert, The Politics of Fear: Joseph R. McCarthy and the Senate, p. 216, University of 
Massachusetts Press. Some libraries actually burned the newly forbidden books and works. 

16. Tory and Amy have continued in the McCarthy-Cohn tradition by destroying courses at a 
public university, the contents and teachers of which they deemed “controversial” in order to 
crush dissent, expand the power of their positions and maintain their feelings of superiority. 

17. They did not report the news, but vented their personal animosities against men’s rights 
advocates because such men do not view the world through the myopic lens of hardcore, man- 
hating feminism. 

18. Tory and Amy “use of the big lie and the unfounded accusation against any citizen in the 
name of security [hardcore feminism]. It is the rise to power of the demagogue who lives on 
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untruth; it is the spreading of fear and the destruction of [liberty] in every level of society.” 
President Harry Truman. 

19. In the 1950s, newsletters such as Counterattack and Confidential Information were 
published to keep track of communist and leftist organizations, their publications and members. 
Today in Australia, it is Tory at The Advertiser-Sunday Mail Messenger and Amy at The Sydney 
Morning Herald who help other intolerant hardcore feminists keep track of so-called “anti¬ 
feminists,” “hardliners,” and “extreme right wing groups” that dare present viewpoints and facts 
contrary to hardcore feminist and politically correct ideology. 

20. People like Tory and Amy, as with McCarthy and Cohn, just don’t understand that “In a 
free country, we punish men for the crimes they commit, but never for the opinions they have.” 
President Harry Truman. Tory, Amy and their fellow-travelers have recently made a mockery of 
that statement for higher education in Australia. 

Parties 

21. Plaintiff Roy Den Hollander is a resident of New York County, New York, a former 
card-carrying member of Students for a Democratic Society (“SDS”), former Riverside 
Democratic club officer, former New Democratic Coalition delegate, former Democratic County 
Committeeman from the Upper Westside, fonner legislative aide to the late State Senator for 
Haarlem, Sydney von Luther, former television news writer and political producer and an 
attorney who has practiced law for nearly 30 years and is admitted to practice in New York State, 
the U.S. Southern and Eastern District Courts of New York, the U.S. Court of Appeals for the 
Second Circuit and the U.S. Supreme Court. 

22. Defendant Tory Shepherd is the Political Editor for the print and online newspaper The 
Advertiser-Sunday Mail Messenger, headquartered at 31 Waymouth Street, Adelaide, South 
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Australia 5000, Australia and, on infonnation and belief, a resident of the State of South 
Australia. 

23. Defendant Advertiser Newspapers Pty Ltd. (“Advertiser”) is a registered Australian 
company, ACN 007872997, located in Adelaide, Australia, which does business under the name 
of The Advertiser-Sunday Mail Messenger. Service of documents on Advertiser go to Sir Keith 
Murdock, 31 Waymouth Street, Adelaide, South Australia 5000, Australia. Advertiser is a 
subsidiary of Rupert Murdock’s News Corporation, which is headquartered in New York City. 

24. Defendant Amy McNeilage is the Education Reporter for The Sydney Morning Herald 
headquartered at Fairfax Media, 1 Darling Island Road, Pyrmont NSW 2009, Australia and, on 
information and belief, a resident of the State of New South Wales, Australia. 

25. The Sydney Morning Herald is part of Fairfax Media Publications Pty Ltd. (“Fairfax”), 
which is a registered Australian company, ACN 003357720, located at 1 Darling Island Road, 
Pyrmont NSW 2009, Australia. 

Personal Jurisdiction 

26. Every day of the year, both The Advertiser-Sunday Mail Messenger and The Sydney 
Morning Herald offer/sell their newspapers through the Internet and agents to residents of New 
York State, which amounts to transacting business in New York under CPLR 302(a)(1). 

27. The “Australian Community” is a New York non-profit organization that has about 
20,000 members whose mission is to connect Australians living in New York through social, 
professional and charitable initiatives. (Ex. N, http://www.aucommunity.org/). Many of its 
members in New York subscribe electronically to The Advertiser-Sunday Mail Messenger and 
The Sydney Morning Herald, which often provide articles pertinent to this community in New 
York. 
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28. The Advertiser-Sunday Mail Messenger and The Sydney Morning Herald websites offer 
for sale, sell, and deliver various goods and services through their websites that also allow the 
transmittal of information between Defendants and their readers, between their readers and 
between other companies and their readers. 

29. The Advertiser-Sunday Mail Messenger online “provides its audience with the 
opportunity to become involved and be engaged on issues and stories, through debate and social 
media.” 

30. The Sydney Morning Herald online provides “access to exclusive discounts, events and 
competitions, unlimited access to our award-winning tablet apps, interactive quizzes, crosswords, 
Sudoku free in the iPad app.” Both are highly interactive websites that qualify as transacting 
business in New York. See Citigroup Inc. v. City Holding Co., 97 F.Supp.2d 549, 564-66 
(S.D.N.Y. 2000). 

31. News Corp is headquartered in New York City and identifies itself with News Corp 
Australia under the caption “Who We Are.” (Ex. M). Since News Corp Australia owns all of 
Advertiser, News Corp’s identity includes Advertiser, so Advertiser is present in New York. 

32. The causes of action arise from the Defendants publications of their articles online, and, 
in the case of Fairfax also print newspapers, which are all part of Defendants transacting business 
in New York under CPLR 302(a)(1). See Johnson v. Ward, 4 N.Y.3d 516, 519 (2005). 

33. The Defendants committed tortious acts without the state causing economic injury to a 
resident within the state while persistently conducting business in New York and soliciting 
subscribers. CPLR 302(a)(3). Persons committing tortious acts using the Internet should expect 
to be within the personal jurisdiction of a state at which the tortious acts were directed. 
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34. In addition, Tory contacted Roy at his email address and subsequently telephoned him at 
his New York County telephone number to interview Roy for her second article. She also 
contacted another lecturer in the Male Studies courses in New York, Professor Miles Groth. 

Facts 

Tory Shepherd’s culpable conduct 

35. The psychological-bacchanalian frenzy of the two zealot reporters (they believe there are 
two sides to every story: the extreme feminist side and the intemperate politically correct side) 
began when Tory, on or about January 9, 2014, contacted Dr. Gary Misan at the University, 
asking about the Male Studies courses, and claimed that Roy, the creator and slated teacher for 
the “Males and the Law” section of one course, had been “identified as belonging to extreme 
right wing groups in the USA.” 

36. Roy used to play right wing forward for a few rugby teams, perhaps that was what Tory 
meant; otherwise, it was totally false. 

37. Tory’s questioning of Dr. Misan and her subsequent articles show that she knew the 
University was offering the Male Studies courses and that Roy was to teach a section of one. 

38. Shepherd’s January 12, 2014, article in The Advertiser-Sunday Mail Messenger was 
headlined LECTURERS in a ‘world-first ’ male studies course at the University of South 
Australia under scrutiny (Ex. C). In her January 14, 2014, article, she wrote “[a]n information 
sheet on the male studies course stating that it would be considered ‘if there is sufficient 
interest,”’ meaning if enough students registered for the course. (Ex. E, Tory Shepherd, 
University of South Australia gives controversial Male Studies course the snip , The Advertiser- 
Sunday Mail Messenger, January, 14, 2014). 
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39. Prior to Tory’s January 12, 2014, article (Ex. C), the Male Studies courses were open for 
registration, which meant the University wanted to see what the enrollment numbers were in 
order to determine whether the courses would be profitable. 

40. Roy had developed a three-week section for one of the courses that was based on the 
quote by Sir William Blackstone from 1765, “So great a favorite is the female sex of the laws.” 

41. The theme of Roy’s section, which would have included three online lectures, 
assignments and online class discussions from New York, was that since the industrial revolution 
(1760-1830), common law countries, such as the U.S., England and Australia, had established 
legal systems that discriminated against men largely to their detriment while discriminating 
against females mainly to their benefit. 

42. Roy and representatives for the University had already reached an agreement on 
compensation and content of the “Males and the Law” section in which he would be paid a 
maximum of $1250 depending on the hours involved. 

43. On the morning of January 10, 2014, Roy read an email from Tory requesting his 
telephone number because as she said, “I’m trying to get in touch for a story I’m doing on the 
UniSA [University of South Australia] course you’re involved with . . . .” By her words, the 
story was to be about the course and Roy’s involvement. 

44. Roy emailed her his number at 7:40 AM that same morning of January 10 th . 

45. On January 12, 2014, Tory published an article in The Advertiser-Sunday Mail 
Messenger without having ever interviewed Roy, apparently to avoid the truth about what he 
would teach. (Ex. C, Tory Shepherd, LECTURERS in a ‘world-first’ male studies course at the 
University of South Australia under scrutiny , The Advertiser-Sunday Mail Messenger, January 
12, 2014). 
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46. That seemed strange. Roy had in the past worked as a writer, political producer and 
researcher for Metromedia News, now Fox 5 News, and Channel 7 Eyewitness News in New 
York City, but he could not recall anyone ever publishing or airing a story and then interviewing 
one of the subjects of the story afterward, which is exactly what Tory did. Perhaps Tory has a 
Dr. Who view of time, or that’s the way the media works in an erstwhile penal colony. 

47. Tory’s failure to interview Roy to detennine what he was going to teach in the “Males 
and the Law” section indicates that she was not motivated by the quality of the education offered 
at the University but rather by an intent to defame and disparage Roy, a men’s rights activist, and 
the section he would teach in her effort to abort it by publishing false and misleading 
information. 

48. If Roy had not been a men’s rights advocate, Tory, like any bush league reporter, would 
have first detennined what he was going to teach before publishing an article concerning a 
course at a university. 

49. The clear purpose of her January 12 th news article (Ex. C) was to disparage the Male 
Studies courses, denigrate the teachers, defame their reputations and ultimately deep-six the 
Male Studies courses. 

50. Her secondary headline for the January 12th article stated: “Lecturers . . . linked to 
extreme views on men’s rights and websites that rail against feminism.” That statement 
communicated that the content of the courses and the section Roy was to teach inveigh against 
the rights of women. It also defames the course’s lecturers of whom Roy was one. 

51. Tory also wrote in that article, “The course, which has no prerequisites, begins this year 
and will canvass subjects from men’s health to gender bias.” The lack of prerequisites was her 
way of communicating the courses and their sections lacked academic rigor. 
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52. Tory’s malice toward men’s rights activists is not a one-night stand. She has figuratively 
picked up Lizzie Borden’s hatch and set off whacking any men’s rights activist, whom she 
invariably calls MREs (Men’s Rights Extremists), that comes to her attention. 

53. For example in her news article Men ’s rights extremists go online ,” The Advertiser- 

Sunday Mail Messenger, January 10, 2012 (Ex. B), she wrote: 

THERE’S a movement that sees males - generally straight, middle-aged, white 
males - as the new oppressed. Seriously. 

They [MREs] have a persecution complex, and aggressively lobby for better rights for 
men - usually at the expense of women. 

[Their] false claims are not just sinister ideas confined to the interwebs - they’re calls to 
action. Men’s Rights Extremists are actively lobbying to change Australian laws. They 
are spreading misinformation and trying to discredit good policies and good programs. 

The MREs ... Dr Flood says . . . have already influenced family law, government policy 
and community attitudes, subtly shifting the balance to better protect perpetrators and 
discredit victims. 

They provide a heady, toxic mix of bitter, self-righteous fury. . . . [T]o come together and 
foment trouble. 

54. Tory’s dedicated purpose in life appears to be cultivating a public hatred toward men’s 
rights advocates, or perhaps she’s just a congenital “Hater of Men” (“HOM”). 

55. Tory did quote from both sides in her January 12, 2014, article, but in order to diminish 
the value of the quotes from the men’s rights advocates involved in the courses, she first painted 
two of the lectures in a negative light by crafting a misleading impression of them so as to mold 
the reader’s reaction right at the beginning of her story into one opposing the courses and 
viewing the lectures as disreputable: 

Two lecturers [which included Roy] have been published by prominent US anti- 
Feminist site A Voice for Men, a site which regularly refers to women as 
“bitches” and “whores” and has been described as a hate site by the civil rights 
organisation Southern Poverty Law Centre. (Ex. C). 
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56. After various other false connotations exploiting her dissembling and prevaricating 
methods of attacking the courses and their creators, Tory quoted from those whom she had used 
in the past to support her anti-men’s rights articles, and those so-called experts she depicted as 
pillars of PC left-thinking society: 

Dr Michael Flood, from the University of Wollongong’s Centre for Research on 
Men and Masculinity, said these types of male studies “really represents the 
margins”. “It comes out of a backlash to feminism and Feminist scholarship. The 
new male studies is an effort to legitimise, to give academic authority, to anti- 
Feminist perspectives.” 

Flinders University School of Education senior lecturer Ben Wadham, who has a 
specific interest in men’s rights, said there was a big difference between formal 
masculinity studies and “populist” male studies. He said there were groups that 
legitimately help men, and then the more extreme activists. “That tends to 
manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now 
disempowered’,” he said. “I would argue that the kinds of masculinities which 
these populist movements represent are anathema to the vision of an equal and 
fair gendered world.” Dr. Wadham said that universities needed to uphold 
research based traditions instead of the populist, partisan approach driven by 
some. (Ex. C). 

57. Tory’s disparagement of the courses, which included the “Males and the Law” section, 
occurred not only without her interviewing Roy for her first article, but with her being totally 
ignorant of what Roy was going to teach. Obviously, when it comes to men’s rights activists, 
she follows the adage “don’t let ignorance or tolerance get in the way of a story” that furthers her 
personal beliefs. Sounds like the three monkeys, or is it the three stooges? (Tory did do a quick 
10 minute interview of Roy for her second article, but by then, as that article makes clear, she 
had accomplished her purpose of aborting six of the eight courses, including the one with Roy’s 
section before it even had a chance at life.) 

58. Had Tory followed the ethics of her profession and determined the content of the “Males 
and the Law” section before slinging her rabid-feminist mud, her readers, assuming she told 
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them the truth, would have had a completely different impression of that section—one that was 
based on the truth rather than her misleading statements masquerading as facts. 

59. When dealing with yellow, female-dog-in-heat reporting such as that January 12, 2014, 
article, one has to understand what ideologically corrupt reporters like Tory are doing. They are 
not writing for the intellect of the average reader but for her gut. They write not to inform, not to 
enlighten, and not to elucidate, but to propagandize so as to churn the public’s emotions against 
what others, who disagree with them, would say or in this case teach. 

60. The false impression Tory intentionally created—with her chosen words, their 
arrangement, the out of context quotes she took from Roy’s writings, prevarications and the 
selective quotes from others she knew agreed with her snake-oil ideology—was that Roy is evil 
and should figuratively, if not literally, have his tongue cut out to keep him from presenting his 
historical compilation of a legal issue on how the law treated the sexes. 

61. Tory engaged in verbal mutilation of both the section and Roy in order to affect 
censorship. 

62. In creating her spite filled tapestry of an “inappropriate” course section, this Harpy 
harped on the following descriptions of Roy in her January 12, 2014, article, and, by inference, 
the “Males and the Law” section he created and would teach: “extreme” right-winger, “anti¬ 
feminist,” associates with persons who use language Tory disapproves of, believes one 
remaining source of power in which men still have a near monopoly is the right to bear arms, 
calls women’s studies “witches studies,” wants to eliminate the rights females have as humans, 
and believes females oppress men. 

63. So is Tory’s intended impression of the “Males and the Law” section and Roy correct, 
partially correct, politically correct, evolutionarily correct or some combination? Let’s see. 
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64. In the 1960s, as an SDS activist engaging in civil disobedience against the Vietnam War, 

Roy was repeatedly accused of espousing communist doctrine. Today, Tory accuses him of 

propagating right-wing, extremist anti-female tenets and inferring such would undoubtedly be 

included in the “Males and the Law” section. 

Roy “[has] been linked to extreme views on men’s rights and websites that rail 
against feminism.” (Ex. C). 

65. Such words carry all the imagery of armed ISIS lunatics and suicide bombers, which was 
her intent. 

66. Contrary to Tory’s false accusations, the political belief system espoused by Roy—based 
on the Declaration of Independence and the U.S. Constitution—has not changed since the 1960s, 
only the epithets that conformists use to scare others into agreeing with their self-righteous, self- 
serving, bigoted and hypocritical beliefs in order to censor views they disagree with. 

67. Roy does describe himself as an anti-feminist because by his definition of feminism, he’s 
too intelligent not to be. He’s also anti-commie, anti-nazi, anti-bigot and anti-ignorance. 

68. Tory, however, uses the tenn, “anti-feminist,” to depict Roy as an anti-female, modern- 
day pariah, but she not only never asked Roy what he meant by “feminist” or “feminism,” she 
failed to define what she meant by such. Was she referring to Mary Wollstonecraft’s brand 
described in A Vindication of the Rights of Woman: with Strictures on Political and Moral 
Subjects (1792); was she referring to First Wave, Second Wave, Third Wave or Run-For-The- 
Hills feminism? Readers of her articles have no way of knowing, but the tenor of the times to 
which the ignorant often blindly subscribe has “anti-feminist” connoting the same thing as “anti¬ 
female.” 

69. Roy defines a feminist as a person who believes that an accident of nature, being born 
female, made her superior to men in all matters under the sun. One who believes men are guilty 
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until they prove themselves innocent, and that females are innocent until proven guilty, but even 
then a guy is still blamed for what the female did. 

70. Another definition Roy relies on is that used by “Women Against Feminism” that real- 
life feminism has come to mean the “vilification of men, support for female privilege, and a 
demeaning view of women as victims rather than free agents.” Tory is definitely a feminist by 
both definitions—a hard-line, avid hater of men’s rights activists who is jealous of their 
accomplishments. 

71. Tory used “anti-feminist” in her January 12, 2014, article as a disparaging term that 
communicated the “Males and the Law” section would be taught by “refer[ing] to women as 
‘bitches’ and ‘whores,’” “rail against feminism [female rights],” and propagate “hate” toward 
51% of the population. (Ex. C). 

72. The falsity in her disparaging characterization is that the section is based on the history of 
the law. Since Roy was not around to write those laws, his views of the likes of Tory play no 
part in that history, unless Tory and her fellow man-hating travelers re-write history to give Roy 

a role he never had. 

73. As for associating with persons who use language defined by Tory as “inappropriate,” 
Tory is not an American, although perhaps a descendant of unwelcome Britishers from Botany 
Bay, so it is somewhat understanding that she does not comprehend the right of association or 
speech guaranteed by the First Amendment to the U.S. Constitution. 

74. Tory, like most PCers, use the word “inappropriate” to appropriate the free speech of 
others that upsets their subjective sensitivities, which often requires them to schedule an extra 
session with their therapists. 
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75. On information and belief, Tory must have uttered a disparaging word about men when 
going through the trouble of maintaining blonde hair at her age and plucking her eyebrows in a 
vain effort to remain attractive, or as she said on facebook “F**k yeah. All it takes is two inches 
of makeup and three hours of hairspray!” 

76. In her January 12, 2014, article (Ex. C), Tory used her guilt-by-association and 
disparagement of speech she disagrees with to communicate that the “Males and the Law” 
section was part of a “right wing” conspiracy of groups with “extreme” views against females. 
Once again, the course section is simply a summary of the history of the law concerning the 
sexes, and, unless the Masons wrote all those laws, there is no right, nor left wing conspiracy at 
work—other than the one that Tory belongs to in demanding preferential treatment for her sex. 

77. As for mainly men exercising their right to bear arms in the U.S.—it’s the truth, look at 
the statistics. More importantly, what Tory was really attacking as extreme was Roy advocating 
that men exercise their Second Amendment right. (Ex. C). So, how can the exercise of a right 
be extreme? It can’t. 

78. The “Males and the Law” section did not even touch on the U.S. Constitution’s Second 
Amendment, but how could Tory have known that since she never reviewed the section’s 
contents. She simply saw it was going to be taught by one who was not a sycophant of the 
politically correct, so she created the false impression that Roy would advocate in his section 
using lefties and females for target practice. 

79. The concept that Roy’s “out-of-context quote” was communicating is that the Second 
Amendment is crucial for preserving liberty. When a government effectively eliminates the 
rights that the members of a distinct group, such as men, are entitled to, the rights that are left, if 
any, are their remaining sources of power. The very reason for rights is to allow the individual 
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or individuals to exercise power against a government that treats them as less than human. For 
example, free speech is the power of the pen, the right of association is the power to organize, 
and the Second Amendment is to give people a fighting chance against unjust state violence, 
such as what occurred in 1776, 1848 Paris, 1956 Hungary, 1968 Czechoslovakia, 2011 Syria, 
2014 Kiev and so on. 

80. Thank goodness for Australians that Tory was not around for Australia’s battle against 
the Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending 
up as Japanese “comfort girls” or suffering the fate of Nanking, China. 

81. The witchcraft label has been historically applied to practices people believe influence 
the mind, body or property of others against their will. Hard-line feminist linguistics, replete 
throughout Women’s Studies programs, is an obvious effort to control thought, speech and 
action. As George Orwell wrote, “if thought corrupts language, language can also corrupt 
thought,” “Politics and the English Language ,” 1946, and once thought is corrupted, so is a 
person’s beliefs, and corrupted beliefs are the real power for controlling people against what 
otherwise would be their free will and self interest. Hardline feminist Newspeak spreads by 
imitation, and like all ideologies, it is ready to relieve a person of having to think. 

82. Tory’s tactic with her “witches studies” reference, as with her other grabs for emotions 
via superficial out-of-context reporting, was meant to censor the historical research of a men’s 
rights advocate that showed the law has generally treated females in a preferential fashion since 
the Industrial Revolution. 

83. Tory simply exploited the modern-day stupidity that free speech is only allowed when it 
conforms to tenets Tory and the politically correct hold sacred. Those who do not conform must 
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be silenced, so the “Males and the Law” section was aborted. Then again, maybe she was afraid 
it would use the same linguistic tactics as Women’s Studies, making it “Warlock Studies.” 

84. On eliminating the rights of females, every case brought by Roy sought equality of rights 
between the sexes. Each case would have eliminated preferential treatment of females. Tory 
criticizes the cases because for her equality means that “All animals are equal, but some animals 
are more equal than others.” George Orwell Animal Farm, last page. 

85. For example, in the Ladies Nights’ case against New York City nightclubs, males have to 
pay $20 or more just to enter a nightclub while females enter for free. Is that fair, especially 
when the average lady makes more on a per unit of time basis than the average guy—$ 1.08 to 

$ 1.00, when last I looked at the U.S. Bureau of Labor Statistics. 1 The average male makes more 
money over all, however, because he works longer hours. 

86. Tory used her false representation of the cases to infer that the “Males and the Law” 
section and Roy would promote the derogation of rights for females. If anything, the section 
illustrated the importance that the laws act toward each sex with a blindfold so that the rights of 
both are protected. 

87. On oppression by females, if she’s hot, she can walk all over Roy in her stiletto heels. 
(Tory actually quoted the last clause of this sentence from the Original Complaint as the 
secondary headline for a June 18, 2014, article (Ex. F), but in order to create a false impression 
of Roy as a lawyer, she left out the qualifier “Seriously, however,” which followed the quoted 
clause). 


1 Calculating this number requires using the U.S. Department of Labor, Bureau of Labor Statistics, Time Use Survey 
2007, Table A-l. 
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88. Seriously, however, the Violence Against Women’s Act was written by the Feminist 
Majority and NOW’s Legal Defense Fund. Under a section of that Act, American men are 
targeted by allowing their alien wives or alien girlfriends to accuse them of some phony abuse. 
The Department of Homeland Security will then hold secret proceedings to determine whether 
the abuse occurred, but the one person barred from the proceeding is—you guessed it—the guy 
accused of the abuse. The only evidence the Department allows comes from the alien female, 
her lawyer and feminist consultant—both are usually paid for by the U.S. Government. That’s 
not the back of the bus—the man is not even allowed on the bus. He’s left at the station as the 
ultra-feminist VAWA Unit in Vennont runs over his career and reputation. 

89. That section of the Act is nothing more than a corruption of the truth reached in a 
kangaroo administrative hearing under the abandonment of due process of law, which was 
primarily intended to harm men by the hard-line feminists who wrote it. 

90. Now, to be fair, a word Tory should look up, American females can find themselves in a 
similar position, but the vast, vast majority are guys targeted by the ultra-feminists because they 
knew guys were the ones trying to escape them by going overseas for girlfriends and wives. 

91. The purpose of Tory’s statement that Roy “argues that feminists [females] oppress men 
in today’s world” was to depict Roy as paranoid and the “Males and the Law” section as the 
ranting of a paranoid lawyer. (Ex. C, Tory Shepherd, LECTURERS in a ‘world-first’ male 
studies course at the University of South Australia under scrutiny, The Advertiser-Sunday Mail 
Messenger, January 12, 2014). 

92. Tory didn’t bother to consider the truth or falsity of her statement because her purpose 
was to abort the “Males and the Law” section by scaring the University into believing that the 
section’s content was delusional because a paranoid had prepared it and would teach it. 
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93. Tory, besides inventing her own false statements and false innuendos about the “Males 


and the Law” section and Roy in her hostile desire to prevent the teaching of a section the 
contents of which she was ignorant, also enlisted the aid of pejorative quotes from “girlie-guys” 
who hope that by being PC sycophants, they can avoid being hexed by the likes of Tory. 

94. Statements attributed to Dr. Michael Flood that Tory republished in her January 12, 2014, 
news article (Ex. C) included: 

a. ‘“[Tjhese types of male studies ‘really represents the margins.’” 

b. ‘“It comes out of a backlash to feminism and feminist scholarship. The new male 
studies is an effort to legitimise, to give academic authority, to anti-feminist 
perspectives.’” 

95. But did this alleged expert read any of the courses outlines? Don’t know because Tory 
does not say, but her article clearly infers that Flood’s disparagement of the courses and their 
creators, which included Roy and his section, relied on some information about Roy and the 
section that were not included in the article. 

96. Flood obviously sides with Tory, and if he lived in America in 1776 would have also 
sided with the Tories, since the founding fathers were responding to injustices and clearly 
outside the main body of the British Empire. 

97. Tory and Flood, however, rely on the term “margins” to hold the courses and its creators 
up to contempt, ridicule and moral discredit. 

98. Another alleged expert Dr. Ben Wadham is a lecturer at Flinders University, which was 
founded all of 40 years ago and is ranked at 431 in the bottom half of the QS World University 
Rankings of 2013, who was used by Tory to disparage the proposed course section and Roy with 
statements she republished such as: 

a. “‘populist’ male studies” 
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b. Roy belongs to ‘“a more hostile [men’s rights] movement 

c. “‘[T]he kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.’” 

99. So, did Wadham read any of the course outlines? Don’t know because Tory does not say, 
but her article clearly infers that Wadham’s disparagement of the courses and its creators, which 
includes Roy and his section, relied on some information about Roy and the section that the 
article never provided. 

100. Wadham surely would have opposed the progressive programs of Teddy 
Roosevelt because they were “populist,” and he would have gleefully “crucif[ied] mankind upon 
a cross of gold” because William Jennings Bryan was a “populist.” 

101. Tory and Wadham, however, rely on the term “populist” to hold the courses and 
their creators up to contempt, ridicule and moral discredit. 

102. Flood and Wadham belong to Tory’s stable of alleged experts, or more accurately 
media hungry lackeys, whom she quotes in her articles to further her spiteful anti-men’s rights 
beliefs under the disguise of objectivity. 

103. Take the hardcore feminist partisan Flood for example. He used some of the 
same dirty tricks that Nixon’s CREEP (Committee to Re-elect the President) did in 1972. Flood 
misrepresented himself as a separated father in order to infiltrate the Fathers4Equality 
organization in Australia. Under his Mata Hari disguise, he then tried to discredit that father’s 
group by sending out fraudulent letters to members of the Australian parliament to make it 
appear that members of the organization were unstable. 

104. Often, the statements Tory uses from so-called experts attacking any man who 
disagrees with her are replete with the trigger words of PC obloquy common in today’s societies: 
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“extreme,” “discredit victims [females]” and “protect perpetrators [males].” For example, in her 
articles: 


a. Tory Shepherd, Men’s rights extremists go online ,” The Advertiser-Sunday 
Mail Messenger, January 10, 2012 (Ex. B): 

“Dr Flood says [Men’s Rights Extremists] have already influenced family 
law, government policy and community attitudes, subtly shifting the 
balance to better protect perpetrators and discredit victims.” 

“[Dr. Flood] says the internet has transformed them [MREs] and allows 
them to appear a ‘massive horde’ out of proportion to their actual 
numbers.” 

b. Tory Shepherd, Carnivorous men ’ versus ‘lying bitches ’ in sex war, 
news.com.au, July 17, 2012 (Ex. G): 

“[Dr. Flood] said vitriol and extremism were rife online. He said the false 
rape allegation claims were a standard way men’s rights activists tried to 
discredit rape victims. ‘It ends up disempowering victims and protecting 
perpetrators’, he said, adding that false rape allegations were rare . . . .” 

105. Joseph McCarthy and Roy Cohn would have been proud of Tory’s effort even 
though those two were anti-communist while Tory is a Zil lefty. Polar opposites, but they used 
the same tactics, just like the Nazis and Soviets did. 

106. In McCarthy and Cohn’s days, certain words were used to label persons and their 
creative works as anathemas and affronts to decent thinking people, words such as 
“communistic,” “red,” “commie sympathizer,” and “fellow traveler.” Today Tory and the 
hardcore feminists use the opprobrium associated with words such as “anti-feminist,” “right 
wing,” “extreme,” “hardline,” and “masculine.” 

107. The hunters of communists in the 1950s had their “blacklists,” which were kept 
by private organizations and used by the media to silence lefties, prevent the publication of their 
works, exile them from academia and destroy their reputations and prospective economic 
advantages. Today the hunters of the evolutionarily correct keep their “pinklists” on the Internet, 
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thanks to the many rabid feminist bloggers out for revenge because they were not asked to the 
senior prom. 

108. These “pinklists” serve the same purpose as the 1950s blacklists, only today the 
lefties are doing the hunting, ostracizing and destroying with unsubstantiated and false 
accusations. 

109. Tory’s second article on the male studies course was dated January 14, 2014, and 
she headlined it: University of South Australia gives controversial Male Studies course the snip. 
(Ex. E, The Advertiser-Sunday Mail Messenger, January 14, 2014). 

110. Why did she use the word “snip”? Tory’s a reporter and presumably chooses her 
words carefully for the impact she wants to have on her readers. Snip means to make a quick 
cut. Were her hate-filled desires for the emasculation or circumcision of men’s rights advocates 
at work? At the very least, the word connotes further feelings of ill will toward the Male Studies 
courses and its men’s rights creators. 

111. In her second article, Tory reports that most of the Male Studies courses, 

including the section that was to be taught by Roy, were canceled and clearly credits her false 

and obloquious first article with the “snip”: 

The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had li nk s to extreme men’s rights organisations that 
believe men are oppressed, particularly by Feminists. 

The university yesterday said two short courses that would cover male health and 
health promotion programs targeting males had been approved, that “no other 
courses have been approved” and that only university staff would teach the 
courses. 

A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not “endorse or support the 
controversial comments on gender issues” revealed in [the January 12, 2014] 

Advertiser. 
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112. In her closing quote, Tory makes clear that in today’s world colleges can teach 

anything so long as it is consistent with hardcore feminist ideology. Tory does this by 

intentionally and misleadingly equating “anti-feminist” with “anti-women” positions: 

National Union of Students president Deana Taylor said a course like that 
proposed for the university provided “a dangerous platform for anti-women 
views”. 

(Ex. E, Tory Shepherd, University of South Australia gives controversial Male Studies course the 
snip , The Advertiser-Sunday Mail Messenger, January 14, 2014). 

113. Tory, however, wasn’t satisfied with axing Roy’s course section about which she 
knew next to nothing. Her prejudice against men’s rights activists drove her to dance on the 
grave of knowledge and ideas she disagreed with so as to assure such would not be resurrected in 
the future at the University or any other college. Her emotional rant against the Male Studies 
courses and their creators, which included Roy and his “Men and the Law” section, continued in 
her news article of nearly pure common law calumny headlined: Pathetic bid for victimhood by 
portraying women as villains, Tory Shepherd, The Advertiser-Sunday Mail Messenger, January 
14, 2014 (Ex. H): 

a. But I’m pretty keen to go over some of the ground that’s been covered this 
week after uncovering plans to have a Male Studies course at the 
University of South Australia. 

With this statement, Tory expressed her intent to repeat her prior false accusations in a new issue 
of The Advertiser-Sun Mail Messenger in order to once again morally discredit the courses and 
their creators. 

b. Big ups to UniSA for having the sense to reject anything linked to those at 
the very fringe of the men’s rights spectrum . . . overseas ring ins. 

Here Tory falsely states and infers the creators and Roy belong to a lunatic fringe, which carries 

the imputation that they and he are not wholly sane. The only fringe Roy belongs to is that part 
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of the dwindling population that believes men are, according to biology, human beings, and 
therefore, according to Thomas Jefferson, have rights. Tory also likens the creators and Roy to 
criminal gang members. “Ring in” is an MS-13 gang term meaning members that are called to 
help in gang wars and fights (sounds a little like Tory). Roy has never been a criminal gang 
member unless the rugby teams he used to play for are considered criminal gangs. 

c. You’d think I’d shut up now the plans are off the table, but it’s really 
important to get across the bigger picture. See, most people probably 
think that the men’s rights guys I was talking about - the ones who 
habitually call women names, argue that they routinely make up rape, and 
put it about that women either incite their own domestic violence or are 
the abusers themselves - are just circle-jerk misogynists. 

This shows that Tory is effectively driven by her hatred of men’s rights advocates to convince 

her readers of the demented view based on undisclosed false factual connotations that there 

exists a world-wide conspiracy to strip women of their rights. She also explicitly states some of 

the imputed defamations of her two fonner articles (Ex. C and Ex. E) in the second sentence. 

Roy, however, does not “habitually call women names,” he only habitually calls extreme 

feminists names. Roy does not argue that women routinely make up rape; he argues that false 

allegations of rape range from 1.5% to 90% depending on the geographical location and study 

methodology. False allegations of rape. The Cambridge Law Journal 65, Rumney, P. (2006). 

Similarly, he does not argue that women are abusers; he cites statistics from 2007 that 38.7% of 

child victims were maltreated by their mothers acting alone and 17.9% percent were maltreated 

by their fathers acting alone. U.S. Dept. Of Health & Human Services, Child Maltreatment 

2007, p. 29. As for circle-jerk, not quite sure what Tory means by that, never having been to 

one, but I am sure she has. 

d. They are - misogynists, I mean. And we’re talking old-school misogyny - 
the hatred of women - as well as the new-school misogyny - entrenched 
prejudice against women. 
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As Roy told the U.S. Southern District Court for New York in the Ladies’ Nights case, “one 


can’t hate that which one lusts after.” 

e. Not just harmless condescension or unthinking stereotypes, but some 
serious anger. 

The imputation from “serious anger” coupled with Tory’s out of context quote about Roy’s 
statistically accurate statement that men own most of the guns in America, is, as interpreted by 
the popular website We Hunted the Mammoth, “that men’s rights activists may have to take up 
anns against the evil Feminists who run the world.” (David Futrelle, Australian “Male Studies” 
initiative underfire because of its connections to raving misogynists; raving misogynists blame 
feminists, January 13, 2014, Ex. I). Perhaps against the Government, but Roy never advocated 
firearms against the politically deluded. 

f. The problem is, the circle is no longer closed, no longer just a bunch of 
angry guys in a basement. They’re trying to get up the stairs and into the 
light. They want to play outside with legitimate experts in men’s issues . . 


Roy is not now, nor has he ever been a troglodyte, and to his knowledge, he is not illegitimate. 

g. It’s a classic tactic, used by pseudoscientific fraudsters. Adopt the 

language of the actual scientists. Find odd reports and old stories, random 
statistics and shocking anecdotes, and stitch them into a Hannibal Lecter- 
style creation that mimics valid inquiry. 

With this statement, Tory invoked the criminal and civil wrong terminology of fraud to assert 
Roy was a fraudster, but she could not possibly have concluded that what Roy was going to teach 
about the law was false because she did not know the specifics of what he was going to teach. 
Even a blind zealot on a crusade, such as Tory, must still have a portion of her brain entertaining 
serious doubts when describing that which she lacks knowledge about. The “Males and the 
Law” section was largely based on law review articles from the mid-1800s to the early 2000s, 
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including one commissioned by Congress for the federal court in New York. Tory did not know 
any of that, but went blindly ahead accusing Roy of fraud. The “odd reports and old stories, 
random statistics and shocking anecdotes” that’s Tory’s specialty, if a lawyer used such to create 
a false impression, he’s risking his license—something Tory is not constrained by. As for the 
imputation that Roy is Hannibal Lecter creating a Frankenstein course section of evil, “Males 
and the Law” just presents what the law was and is, and Roy is neither a serial killer nor a 
connoisseur of human flesh, which would definitely break his Kathy Freston “The Lean” diet. 

h. Try to sound like the real deal, and look enough like them to fool some 
people, some of the time.” 

Just more unsubstantiated accusations of fraud, but at least Tory is consistent in her falsehoods 
and obloquy. 

i. Poor boys, trying desperately to claim the mantle of victimhood. It would 
be pathetic if it wasn’t for the fact that they are trying to make women into 
villains at the same time. 

Tory confirms that her classification of Roy as “anti-feminist” means anti-female by her “women 
into villains” remark, but here, as elsewhere, she fails to disclose any of the infonnation on 
which she based that classification. Anti-feminist is not anti-women and Tory, a reporter, knows 
that. Making such a stereotype classification by equating anti-feminist with anti-women smacks 
of recklessness—if not an intentional effort to hold up Roy to contempt from Tory’s readers. So 
why did she do it—hatred of Roy, a men’s rights advocate. Now, to be fair, it is possible that 
Roy belongs to both “anti” groups, but considering that since the age of 8 years, he has spent a 
lot of time and money chasing girls, he’s definitely not anti-women, although such might be why 
he’s now a “poor boy.” As for “claim[ing] the mantle of victimhood,” Roy considers himself 
more of a target—hopefully a moving target. 


28 



j. It could be dismissed if they weren’t trying to creep in where they are not 
needed, or wanted. 

Once again, Tory makes a statement without disclosing the information on which it was 
apparently based. How did she know the students at the University did not want the slated Male 
Studies courses, which included learning how the law over the past 250 years discriminated 
based on sex? Did she take a poll—no. She simply assumed the students did not want the 
courses before the University even had a chance to carry out its usual procedure for detennining 
whether enough students registered for the courses. Such an assumption is obviously reckless, 
especially for a newspaper article listed under “News.” 

k. It could be dismissed .... If they weren’t trying to lobby for law changes 
or to brainwash people into thinking black is white. 

Tory’s contempt for men’s rights advocates, including Roy, is so extreme that, as this quote 

communicates, they should be denied the right to petition their governments for a redress of 

grievances. Driven by such ill will, she then makes the unsubstantiated accusation that they, 

including Roy, are in fact “brainwash[ing] people.” By the time Tory wrote this article, she had 

interviewed Roy and knew that his section was on the history of the law concerning sex 

discrimination. (Tory Shepherd, University of South Australia gives controversial Male Studies 

course the snip , The Advertiser-Sunday Mail Messenger, January 14, 2014, Ex. E). Tory chose 

to ignore what she knew in order to accuse Roy of brainwashing when all he would have done 

was present legal history on a particular issue. 

l. But these guys drown out any real discussion with their endless angry 
spittle. And that’s the real bitch. 

The term “angry” is used today not to describe a human emotion but to derogate, mainly men, as 
barbarians. For example, “angry white men” raises the specter of guys in sheets burning crosses 
and worse. As a reporter, Tory is adept with words and their connotations. She intentionally 
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chose “angry” to communicate that the courses’ creators, including Roy, had breached the gates 
and were flooding civil discourse on sex discrimination with their innate savagery. As for the 
word “spittle,” apparently she was evoking images of ranting, zealots spewing forth more than 
lunatic ideology in order to further denigrate the courses’ creators. 

114. Tory’s unslaked spite and hostility for Roy in particular is evinced in her June 18, 
2014, news article concerning this legal proceeding, which she titled: Men’s rights campaigner 
Roy Den Hollander attacks The Advertiser’s Tory Shepherd in bizarre legal writ filed in New 
York County, The Advertiser-Sunday Mail Messenger, June 18, 2014, (Ex. F). 

115. Tory wrote and published to her large audiences: 

“I probably can’t bang on too much . . . .” 

“[B]ang on” connotes verbally hammering Roy until he is at least figuratively six feet under and 
his reputation as an attorney shatters so that he dare not again raise his voice in defense of men’s 
rights or file a case seeking to enforce such rights. 

116. Driven by her irrational hatred of Roy, Tory even apparently relinquished part of 
her privilege of confidentiality with her lawyer and mostly likely ignored her lawyer’s advice 
when she wrote, 

“Mr Den Hollander, representing himself, has penned a legal document. . . that 
cannot remain between me and my lawyer. It’s gold and genius like this should 
be shared.” (Ex. F). 

117. Tory’s June 18, 2014, article defamed Roy in his profession as an attorney. Roy 
has practiced for nearly 30 years in state and federal courts and following law school had been an 
associate at Cravath, Swaine & Moore. 

118. Tory’s false statements imputed dishonesty, deception and professional 
misconduct, which were injurious to Roy’s profession. 
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119. 


Tory wrote and published: 


a. “[BJizarre legal writ. . . 

The word “bizarre” connotes there is something off or odd about Roy’s actions as a lawyer, he is 
legally incompetent and infers that others who may consider hiring him as a lawyer should not. 
Tory ignores the obvious that among civilized persons there is nothing odd about using the legal 
system to enforce one’s rights. 

b. “UniSA [the University] was planning a course in men’s studies that included 
men with li nk s to US men’s rights extremists . . . .” 

Repetition is a disparaging technique that Tory uses well, but in this news article in a different 

edition for The Advertiser-Sunday Mail Messenger from her other articles, which makes it an 

independent and new libel, her “extremists” remark is clearly aimed at Roy’s professional 

reputation as an attorney and officer of the courts before which he practices. It is also false 

because none of the men’s rights advocates that Roy has represented or communicates with are 

“extreme.” They are merely advocating for equal treatment under the law. 

c. “Mr Den Hollander is a proudly ‘anti-feminist’ lawyer .... 

The “anti-feminist” remark is another repetition, this time in a different issue of The Advertiser- 
Sunday Mail Messenger, the meaning of which was dealt with above at 67-71. 

d. Roy believes in “censorship of] a journalist. . . .” 

Anyone advocating censorship in a democracy is morally discredited, especially a lawyer who 
perverts his oath to infringe the free speech of others. The legal protections for free speech, 
however, do not extend to false defamatory statements made intentionally or with reckless 
disregard. Tory’s statement that Roy supports censorship of the media is false and recklessly 
made because she failed to distinguish between protected and unprotected speech or inform her 
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readers that Roy had worked in the news media. Had she done so, her readers would have 
questioned the accuracy and motivation for such a statement. 

e. Roy is “an extremist by sounding like an extremist.” 

More of Tory’s favorite word for disparaging men’s rights activists, still just as false as 
previously. 

f. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 
Tory’s sarcasm of “Brilliant, no?” is just another way to say “stupid” and “unintelligent.” 
Characterizing the work product of an attorney in such tenns discredits his reputation as a lawyer 
and clearly harms his occupation, which, of course, is what Tory intended. 

g. “In the men’s rights vernacular, ‘girlie-guys’ are usually known as 
‘manginas’. The terms refer to males who believe in equality for women . . 

59 

Here Tory communicated the clearly false connotation that Roy does not believe in equality for 
women because he demeans males who do by calling them “girlie-guys.” Had Tory actually 
reviewed the civil rights cases brought by Roy, she would have realized that those cases were 
predicated on equal rights for both sexes. But she did not, so this statement was also recklessly 
made. 

h. “Why on Earth give such a man more publicity? But it’s important, I 
think, to remain aware and wary of people like Mr Den Hollander.” 

Tory’s connotation with this quote is that Roy the attorney is so malevolent that Tory, the 

epitome of all that is true and just, must warn her audience of 1,750,000 readers to be suspicious 

of and guarded against Roy and other men’s rights advocates like him. As usual, Tory fails to 

provide any facts as to her conclusion, but her readers clearly received the message and assumed 

that Tory knew what she was talking about. 
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i. “I suspect the people at UniSA [the University] who flirted with the idea 
of bringing him [Roy] over to teach may not have really understood his 
philosophy.” 

Tory made an assumption here and communicated that she “really understood [Roy’s] 
philosophy” even though she interviewed him for all of 10 minutes. She imputes that his 
philosophy is morally bankrupt, which is what Tory wanted to communicate in order to justify 
her articles. Tory’s false attribution of a reprehensible philosophy to Roy stereotypes him with 
all her other boogiemen whom she calls Men’s Rights Extremists. 

120. Tory is clearly adept at ignoring the facts, making up false facts, dissembling, 
prevaricating and using exaggerations and half truths to denigrate those she bears such 
unrelenting hostility toward—men’s rights advocates. 

121. At the very least, Tory published her articles with reckless disregard for their 
falsities, without regard to their consequences and under circumstances where a reasonably 
prudent person would have anticipated that injury to other human beings would follow. 

122. Tory, like a rooster, crows over her success at intentionally using illegal tactics to 
gain her hate-filled way against men’s rights advocates, such as Roy, when she wrote: 

a. “A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not ‘endorse or support the 
controversial comments on gender issues’ revealed in yesterday’s Advertiser.” 
(Tory Shepherd, University of South Australia gives controversial Male Studies 
course the snip , The Advertiser-Sunday Mail Messenger, January 14, 2014, Ex. 

E). 

b. “After The Advertiser revealed UniSA was planning a course in men’s studies 
that included men with links to US men’s rights extremists, the course was 
canned.” (Tory Shepherd, Men’s rights campaigner Roy Den Hollander attacks 
The Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, 
The Advertiser-Sunday Mail Messenger, June 18, 2014, Ex. F). 

123. Before publishing her June 18, 2014, news article (Ex. F) defaming Roy’s 
reputation as an attorney, Tory advertised the article on her twitter account texting: “Harpy, dog- 
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in-heat bacchanalian reporter. Nicest thing anyone’s ever said about me.” (Ex. J, Tory 
Shepherd, Tweet, June 17, 2014). Her admission that some of the statements about her in the 
original Complaint were virtuous and respectable, synonyms for nice, eliminates any claim for 
defamation that she may harbor bringing. 

Amy McNeilage’s culpable conduct 

124. Amy, The Sydney Morning Herald reporter, threw her torch onto the electronic 
bonfire of knowledge unapproved by the de facto PC Ministry of Truth with her January 14, 
2014 article. (Amy McNeilage, University of South Australia distances itselffrom males studies 
proposals. The Sydney Morning Herald, January 14, 2014, Ex. D). 

125. Amy clearly knew the Male Studies courses in which Roy was to teach a section 
were being offered by the University, since she wrote “the courses, which were criticised in the 
media . . . .” (Ex. D). 

126. Amy set out to injure the courses’ creators by preventing the courses from being 
taught through her publication of disparaging comments about the courses and its men’s rights 
creators, including Roy’s “Males and the Law” section and Roy. 

127. In doing so, she published false and misleading information and created false 
impressions concerning the section that Roy would have taught. 

128. Amy, most likely driven by an unbalanced urge to punish men for every stupid 
decision she ever made, was motivated by ill will toward the Male Studies courses and its men’s 
rights creators, which is plainly demonstrated by the chart at the head of her “male-baiting” 
article that stereotypically makes false-insulting statements about the courses and their creators, 
including the “Males and the Law” section: 
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(Ex. D). 

129. Amy uses the false and misleading appellation “hardline anti-feminist advocate[]” 
in her lead sentence to open her McCarthyite assault of false factual connotations and 
unsubstantiated accusations motivated by her ill will against the courses and its creators, 
including the “Males and the Law” section and Roy. 

130. To aid her spiteful effort to cancel the courses and thereby intentionally interfere 

with the interests of the courses’ creators in having the courses taught at the University, Amy 

enlisted a like-minded censor to quote from: 

National Union of Students president Deanna Taylor said it was concerning that 
the academic who founded the course, Associate Professor Gary Misan, was 
li nk ed to the controversial Americans. “It’s a slippery slope once you open the 
door to people with these views and give them a platform . . . it’s not long before 
proposals like the ones that were rejected actually get approved” she said. 

(Ex. D). 

131. A journalist, rather than an ideologue bubbling with hostility toward men’s rights 
advocates, would not have allowed this call for censorship to stand alone by balancing it with 
something along the following lines: 


35 












To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of our Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise our 
civilization will stagnate and die.” 

Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 (1967)(Brennan, 

J.). 


132. The Australian Press Council to which Amy’s newspaper belongs requires that 
“Where individuals or groups are a major focus of news reports or commentary, the publication 
should ensure fairness and balance in the original article.” (Australian Press Council, General 
Statement of Principles at 3, Ex. K). Obviously when it comes to men’s rights advocates, 
“principles” take a back seat to Amy’s hatred and self-righteousness. 

133. Amy’s objective was clear: destroy dissent and political criticism of that which 
she assumes are absolute truths in the social sciences and the only ones that universities should 
be allowed to teach—hardcore feminism and intolerant political correctness. 

134. Her modus operandi, like Tory’s, is to not only castigate the courses but the 
courses’ creators so as to abort the message by making statements about both the message and 
the messengers without regard to the truth or falsity and under circumstances in which a 
reasonably prudent person should have anticipated that injury would follow. 

135. Before publishing her “attack” article, Amy, as with Tory, failed to interview Roy 
to determine what he was going to teach in the “Males and the Law” section. That imputes she 
was not motivated by the quality of the education received at the University but rather by a 
desire to harm Roy’s section by disparaging it and him in her effort to stop the section from 
being taught. 
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136. If Roy had not been a men’s rights advocate, Amy, like any bush league reporter, 
would have first determined what was going to be taught before publishing an article concerning 
a course section at a university. 

137. Had Amy followed the ethics of her profession and determined the content of the 
“Males and the Law” section before slinging her rabid-feminist mud, her readers, assuming she 
told them the truth, would have had a completely different impression of that section—one that 
was based on the truth rather than her misleading statements masquerading as facts. 

138. Amy, like Tory, did not know how Roy defined the term feminism; yet she 
intentionally used the description “anti-feminist” to discredit his section of a course the way a 
reporter for Pravda in the old Soviet Union would have used the term “anti-communist” to 
discredit the work of a Soviet-dissident. At least a Russian commie reporter could point to 
intellectuals such as Marx and Lenin to define “Communism,” who can Amy point to for a 
definition of feminism—her fellow coeds in consciousness lowering sessions at Charles Sturt 
University? Charles Sturt University is not even ranked by the QS World University Rankings 
of2013. 

139. Instead of picking “extreme” from the reporter’s grab bag of disparaging words, 
Amy pulled “hardline” and “radical.” She intentionally used them to paint a false picture of Roy, 
and infer that the “Males and the Law” section would advocate the elimination of rights for 
females, such as muzzling them on college campuses the way she and Tory muzzled male points 
of view at the University by abusing their power of the press. 

140. Amy could not possibly know what the “Males and the Law” section would teach 
because she had not interview Roy nor reviewed the copyrighted contents of the section. 
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Therefore, her imputation of its contents and her disapproval of the section were based on 
ignorance. Most reporters get the facts before writing a story but not Amy. 

141. Amy uses “radical” the way Tory uses “extreme,” to depict Roy and by 
association his section of the course as dangerous. Amy wrote that Roy had “been published on 
radical men’s rights websites.” (Amy McNeilage, University of South Australia distances itself 
from males studies proposals. The Sydney Morning Herald, January 14, 2014, Ex. D). 

142. Okay, Amy, which ones? She doesn’t say. Was she pulling a “McCarthy” when 
he said he had a list of kn own communists working in the U.S. State Department but never made 
the list public? At the very least, she was referring to information that she did not provide her 
readers. 

143. Amy uses the word “radical” because she knows her readers will read it as 
connoting iniquity and never realize that the following were also called “radicals” whose 
activities actually bcnefittcd mankind: America’s founding fathers, abolitionists, the South 
Australian Fabian Society, Australian Lucy Morice, Radical Women, the Paris Commune, anti- 
Vietnam War demonstrators, environmentalists and many others demonized by the press of their 
day. 

144. Amy wrote that Roy had “filed a lawsuit against Columbia University for offering 
women’s studies courses that preached a ‘religionist belief system called feminism’.” (Ex. D). 
She intentionally cherry picked one issue from the case, which had three issues, in an effort to 
further disparage Roy and by inference the “Males and the Law” section. 

145. The case was against the U.S. Department of Education, the Board of Regents for 
the State of New York and Columbia University charging the violation of Equal Protection, Title 
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IX, and the Establishment Clause in supporting and encouraging only Women’s Studies 
programs but no Men’s Studies programs. 

146. By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 
60% of the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s 
Degrees. National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 
If anyone needed help in getting into college and graduating—it was men. 

147. The courts, however, refused to recognize that it was fundamentally unfair to have 
a Women’s Studies program but no Men’s Studies program, even though when a college has 
only a boys’ rugby team, and the girls want one, the girls get one. 

148. The case tried to at least temper New York State’s higher education’s enthusiastic 
and exclusive propagation of hardcore feminism through Women’s Studies and allow 
countervailing masculine perspectives to enter the ivy tower to challenge extreme feminist 
orthodoxy harmful to men. 

149. Higher education’s banishment of Men’s Studies scholarship, such as that offered 
by Dr. Warren Farrell, advances wholesale acceptance of hardcore feminism’s invidious 
discrimination of men, which is inimical to the educational missions of fostering equal justice, 
ensuring a diverse student and alumni body, and helping both sexes find careers. It also has a 
deleterious impact on society as a whole, since “[n]o one should underestimate the vital role in a 
democracy that is played by those who guide and train our youth.” Keyishian v. Board of 
Regents of University of State ofN. Y., 385 U.S. 589, 603 (1967). 

150. But Amy doesn’t care about an education that helps everyone because to her men 
are the incorrect sex, so her article intentionally tried to discredit that case of Roy’s by failing to 
mention the other causes of actions and focusing on the innuendo that allegations of extreme 
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feminism as a religion are absurd. To hardened, intolerant feminists and those scared of them, 
yes, but the U.S. Supreme Court and Court of Appeals cases on religion indicate otherwise. 

151. Amy also used quotes from ultra-feminist academic Eva Cox who emotionally 
opposes any Male Studies courses, especially ones taught by men’s rights advocates. 

152. Amy gave free play to Cox’s spite and desire to thwart the interests of men’s 
rights advocates by printing Cox’s all too common tactic that whenever the establishment of the 
day violates the rights of a group, and that group fights back, the establishment mocks them in 
the hope they will give up. 2 

153. Amy printed a Cox quote that derided the creators of the courses and men in 
general: “men who want to complain that they haven’t had enough attention as victims, and that 
does worry me.” (Ex. D). What, Cox worry? Absurd, no man would want attention from her, 
now Amy is a different story. 

154. In another quote by Cox that Amy printed: “some men have difficulties with 
going to doctors.” (Ex. D). Cox and Amy must have laughed gleefully over that statement. It is 
meant as derision toward men in general, but cannot possibly apply to Roy, since whenever he 
injured himself playing Lacrosse, Rugby, or now Krav Maga, he hurried down to the emergency 
room to flirt with the nurses and exploit their Florence Nightingale qualities. Qualities that Cox 
and Amy admittedly lack. 

155. Amy also wrote the Male Studies courses were “rejected in 2012”—that was 
false. Sixth of the eight courses, including the course with the “Males and the Law” section, 


2 Establishment means a unitary belief system held by enough influential persons so that it dominates over other 
beliefs in a society, such as the principles of the Declaration of Independence and the Constitution. Today, that 
belief system is Feminism and its sister ideology Political Correctness. 
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were canceled as a result of Tory’s first article and Amy’s one article, both published in January 
2014 before the courses were canceled. The reason for Amy’s falsehood was, on information 
and belief, to keep these two online newspapers and their reporters from being sued for injurious 
falsehoods and tortious interference with a prospective economic advantage, since the 2012 
cancelation would mean their articles were not the cause of the cancelation. 

Causes of Action 

Injurious Falsehoods 

156. Tory and Amy knowingly or with reckless disregard published falsehoods and 
false factual connotations concerning (1) the property interest of Roy in his copyrighted 
compilation the “Males and the Law” section of a Male Studies course and (2) Roy so as to 
intentionally harm him by aborting that section of the Male Studies course for which he would 
have received a fee to teach and to indirectly disparage his copyrighted compilation. 

157. If Tory in writing her January 12, 2014, news article and Amy in writing her 
January 14, 2014 news article did not know their disparaging statements concerning the “Males 
and the Law” section and Roy were false, or they were not motivated by ill will, or did not make 
their statements with the intent to interfere with Roy’s interests; they clearly made them with 
reckless disregard as to their truth or falsity, without regard to the consequences, and under 
circumstances where a reasonably prudent person would have anticipated that injury to another 
human being would follow. 

158. The falsehoods, motivated by spite, hostility and ill will were calculated in the 
ordinary course of things to produce, and did produce actual damage to Roy’s economic and 
legal relationship with the University in an amount capped at $1250, the maximum amount he 
would have been paid for teaching the “Males and the Law” section depending on the hours. 
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Tortious Interference with Prospective Contractual Relations 

159. Tory and Amy’s purpose in publishing their first articles was to keep the creators 
of the Male Studies courses from teaching their course sections at the University, which included 
the “Males and the Law” section to be taught by Roy. Tory and Amy knew or were substantially 
certain such would occur as a result of their actions. 

160. Tory intended her article of January 12, 2014 (Ex. C) and Amy intended her 
article of January 14, 2014, (Ex. D) to directly interfere with the prospective contractual relations 
between Roy and the University for Roy to teach the “Males and the Law” section of a Male 
Studies course for a fee. 

161. Tory and Amy were motivated solely by a desire to harm the creators of the Male 
Studies courses, including Roy, by keeping them from teaching their respective sections at the 
University when Tory and Amy used their power of the media to pressure the University into 
aborting the courses with the result that the University canceled six of the eight courses, 
including the “Males and the Law” section. 

162. Tory and Amy are “reporters”—not lawyers trained and experienced in 
understanding and communicating what the law is on a particular topic. Plaintiff has been 
interpreting and communicating about the law for nearly 30 years. Tory and Amy are not in 
competition with him; therefore, their motive to interfere with his prospective contract to teach 
law was not legitimate economic self interest but spite for men’s rights activists who do not 
curtsey to their intolerant ideologies. 

163. Tory and Amy also engaged in wrongful means that aborted six Male Studies 
courses by dishonestly characterizing the creators, including Roy, and the Male Studies courses, 
including the section “Males and the Law,” as extreme right wing, railing against feminism 
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[women], referring to women as bitches and whores, advocating gun violence, lacking in 
academic rigor, on the margins of society, extreme activists, hostile toward women and non¬ 
whites, opposed to an equal and fair world, not objective and dangerous to women. 

164. In authoring and publishing their articles, Tory and Amy engaged in purposeful 
misrepresentations in that many of their deceptive, misleading and untrue statements which 
disparaged the section Roy would have taught and himself were false in the sense in which they 
were intended and understood by the public, including the University. 

165. Tory and Amy violated news media established customs and ethics in order to 
create and publish their intentionally fallacious communications by unfairly and improperly 
failing to even interview Roy about the section he was slated to teach before they wrote and 
published their first articles. This purposeful avoidance of the truth enabled them to make up 
whatever they wanted in order to mobilize public opinion and pressure the University into 
keeping the courses from being taught at the University. 

166. As reporters for newspapers with large audiences—The Advertiser-Sunday Mail 
Messenger 1,750,000 and The Sydney Morning Herald 5,580,000, which includes print and 
online—Tory and Amy hold positions of power in society, and with that power comes the ability 
to intimidate others, including public Universities, into doing their biding. 

167. Tory and Amy unfairly and inappropriately used that power to interfere with the 
University’s lawful liberty to offer six courses, including one with the “Males and the Law” 
section, causing the University to abort that section and cause damage to Roy’s pecuniary 
interests, including the value of his copyright in the section. 

168. Had it not been for Tory and Amy’s desire to harm the creators of the Male 
Studies courses by their wrongful and unjustified publications (Tory’s January 12, 2014 article 
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(Ex. C) and Amy’s January 14, 2014 article (Ex. D)), Roy would have entered into a contract 
with the University for teaching the section on “Males and the Law,” and most likely taught the 
same section at other colleges. 

169. Tory and Amy’s interference damaged Roy’s economic interests in the amount of 
the fee he would have received for teaching his section, which was a maximum of $1250, and 
lost opportunities for teaching the same section in other universities by damaging his copyright 
interests in the “Males and the Law” in the amount of $5,000. 

Prim a Facie Tort 

170. In the alternative, Tory and Amy are liable under prima facie tort in that if their 
acts are found to be lawful, their sole motivation in hanning the men’s rights creators of the Male 
Studies courses by preventing them from teaching and being paid for such, including Roy 
teaching the “Males and the Law” section, was Tory and Amy’s “disinterested malevolence” to 
invidiously discriminate against men’s rights activists in authoring and publishing their articles. 
(Exs. C and D). 

171. Tory and Amy took active steps without justification to prevent the courses’ 
creators, including Roy, from teaching their respective sections by ostracizing them in their two 
articles and engaging the aid of others, whom they quoted in those articles, to support their 
“pink-listing” of the courses’ creators as dangerous to woman because they were men’s rights 
activists. 

172. The actions in pink-listing the creators of the courses, including Roy, was 
motivated by a desire for revenge against men’s rights advocates rather than any economic 
interest the advancement of which would constitute a lawful reporter’s objective, and that the 
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singling out of the creators for punishment in this manner went beyond the bounds of economic 
justification. 

173. The wholesale invidious discrimination against men’s rights activists teaching 
Male Studies courses was not warranted as legitimate reporting. 

174. Evidence of Tory and Amy’s invidious discrimination toward men’s rights 
activists includes that they did not publish articles criticizing Women’s Studies at the University 
even though some of its courses propagate misandry. 

175. Tory and Amy’s actions are without lawful justification because in their effort to 
injure the creators of the Male Studies courses, including Roy, they censored ideas and 
knowledge, and in Roy’s case, knowledge of the history of the law. 

176. Universities were supposed to be open to differing views, but today under 
hardcore feminism, the winds of a cult-like conformity blow through the halls of academia when 
centers of learning and the press believe they have discovered the one and only truth. 

177. Roy incurred financial damage in losing his fee for teaching his section, which 
was capped at a maximum of $ 1250. 

Defendant Tory Shepherd’s Libel 

178. In four news articles authored by Tory and published to The Advertiser-Sunday 
Mail Messenger’s 1,750,000 audience and the World Wide Web, she wrote numerous statements 
that from the context of her news articles make clear they were about Roy because not only was 
he specifically identified, but he was also a member of the small group of slated lecturers and 
creators of the Male Studies courses. 

179. Tory’s written statements that are false and susceptible of a defamatory meaning 
from her January 12, 2014, news article Lecturers in world-first male studies course at 
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University of South Australia under scrutiny (Ex. C), which she wrote without even interviewing 
Roy or reviewing the content of the “Males and the Law” section in a purposeful avoidance of 
the truth in which Roy, an attorney, was identified as one of the lecturers, follow: 

a. Lecturers “have been linked to extreme views on men’s rights and websites that 
rail against feminism.” 

b. “Two lecturers [includes Roy] have been published by prominent US anti¬ 
feminist site A Voice for Men, a site which regularly refers to women as ‘bitches’ 
and ‘whores’ and has been described as a hate site by the civil rights organisation 
Southern Poverty Law Centre.” 

c. “One American US lecturer . . . has written that the men’s movement might 
struggle to exercise influence but that ‘there is one remaining source of power in 
which men still have a near monopoly—firearms’.” 

d. Roy, an attorney, was one of “the more extreme activists.” This is as highly 
injurious to professional reputation as calling an attorney a communist in the 
1940s. 

e. Roy “blames feminists for oppressing men.” 

f. “The course, which has no prerequisites [including Roy’s “Males and the Law” 
section] . . . .” 

g. “[Universities needed to uphold research based traditions instead of the populist, 
partisan approach driven by some” such as Roy. 

h. Republication of defamatory statements: 

i. ‘“[T]hese types of male studies ‘really represents the margins.’” 

ii. ‘“It comes out of a backlash to feminism and feminist scholarship. The 
new male studies is an effort to legitimise, to give academic authority, to 
anti-feminist perspectives.’” 

iii. “‘populist’ male studies” 

iv. Roy belongs to “‘a more hostile [men’s rights] movement....’” 

v. ‘“[T]he kinds of masculinities which these populist movements represent 
are anathema to the vision of an equal and fair gendered world.’” 
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180. Tory’s written statements that are false and susceptible of a defamatory meaning 
from her January 14, 2014, news article University of South Australia gives controversial Male 
Studies course the snip (Ex. E) where Roy is once again identified as one of the creators and 
lecturers: 


a. ‘[T]hat some of the lecturers listed for the professional certificates had li nk s to 
extreme men’s rights organizations . . . .” 

b. “US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 

c. “Mr Den Hollander also stood by his claim that men’s remaining source of power 
was ‘firearms’.” Here Tory even edited her quoted statement in her January 12 th 
article to ratchet up her obloquy by leaving out “one” as the qualifier for 
“remaining source of power.” 


181. Tory’s written statements that are false and susceptible of a defamatory meaning 


from her January 14, 2014, article Pathetic bid for victimhood by portraying women as villains. 


(Ex. H), which was listed under “News.” Given her statement that “I’m pretty keen to go over 


some of the ground that’s been covered this week after uncovering plans to have a Male Studies 
course at the University of South Australia,” it clearly includes Roy in the group of men she is 


attacking with her stiletto words: 


a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the 
very fringe of the men’s rights spectrum . . . overseas ring ins. (“Ring in” is a 
gang term meaning persons that are called to help in gang wars/fights). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the 
hatred of women - as well as the new-school misogyny - entrenched prejudice 
against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious 
anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no 
longer closed, no longer just a bunch of angry guys in a basement. They’re trying 
to get up the stairs and into the light. 
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f. “They want to play outside with legitimate experts in men’s issues . . . 

g. “It’s a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal 
Lecter-style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, 
some of the time.” 

i. “It would be pathetic if it wasn’t for the fact that they are trying to make women 
into villains at the same time.” 

j. “It could be dismissed if they weren’t trying to creep in where they are not 
needed, or wanted.” 

k. “It could be dismissed .... If they weren’t trying to lobby for law changes or to 
brainwash people into thinking black is white. 

l. “But these guys drown out any real discussion with their endless angry spittle. 
And that’s the real bitch. 

182. Tory’s written statements that are false and susceptible of a defamatory meaning 
to Roy’ profession as an attorney from her June 18, 2014, article Men’s rights campaigner Roy 
Den Hollander attacks The Advertiser’s Tory Shepherd in bizarre legal writ filed in New York 
County, (Ex. F): 

a. “[Bjizarre legal writ. . . .” 

b. “UniSA [the University] was planning a course in men’s studies that included 
men with links to US men’s rights extremists . . . .” 

c. “Mr Den Hollander is a proudly “anti-feminist” lawyer . . . .” 

d. Roy believes in “censorship of] a journalist. . . .” 

e. Roy is “an extremist by sounding like an extremist.” 

f. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

g. Tory communicated that Roy does not believe in equality for women because he 
demeans males who do by calling them “girlie-guys.” Tory wrote “In the men’s 
rights vernacular, ‘girlie-guys’ are usually known as ‘manginas’. The terms refer 
to males who believe in equality for women . . . .” 
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h. “Why on Earth give such a man more publicity? But it’s important, I think, to 
remain aware and wary of people like Mr Den Hollander.” 

i. “I suspect the people at UniSA who flirted with the idea of bringing him over to 
teach may not have really understood his philosophy.” 

183. The purpose of Tory’s June 18, 2014, article attacking Roy’s exercise of his 
historic right to vindicate hann to his reputation via the courts, especially his professional 
reputation, was to intimidate him into withdrawing this action by sending him the message that 
she would continue to hann his occupation by using her position as a reporter to denigrate, 
demean and defame Roy and his practice of the law with her direct falsehoods and false 
connotations to her worldwide audience, which includes readers in New York. 

184. Tory’s statements were false because they had a different effect on the minds of 
her audience from that of the truth. 

185. In addition to her outright false and defamatory statements, such as Roy has been 
“identified as belonging to extreme right wing groups in the USA,” Tory artfully defames by 
making false and defamatory suggestions, impressions and implications arising from otherwise 
accurate quotes taken out of context, such as the internal quotation include in “One American US 
lecturer [Roy] . . . has written . . . that ‘there is one remaining source of power in which men still 
have a near monopoly—firearms,”’ which infers, according to the conclusion reach by the 
popular Australian website We Hunted the Mammoth, “that men’s rights activists may have to 
take up arms against the evil Feminists who run the world.” (David Futrelle, Australian “Male 
Studies ” initiative underfire because of its connections to raving misogynists; raving 
misogynists blame feminists, January 13, 2014, Ex. I). 

186. Tory made and wrote her defamatory statements knowing they were false or with 
reckless disregard for whether they were false, which amounts to constitutional malice. 
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187. Tory knew the statements were false or had serious doubts as to the truth of the 
statements or made the statements with a high degree of awareness that they were probably false. 

188. Tory made and wrote her defamatory statements with a state of mind and motive 
of ill will, bias, spite and prejudice toward Roy because she knew he was a men’s rights activist. 

189. Evidence of Tory’s reckless disregard for the truth is that she failed to meet the 
standards of her profession in information gathering and dissemination: 

a. Tory did not misread the outline or content of Roy’s “Males and the Law” 
section—she did not read either at all, nor did she even interview Roy before her 
first libelous article on January 12, 2014. 

b. When she finally got around to interviewing Roy, it was a cursory, cover her tail 
10 minute interview. 

c. Tory failed to conduct a reasonable search of material, or do any original research 
on Roy. 

d. Tory relied on sketchy, one-sided and anti-men’s rights material whose reliability 
the press community considered low and which would have raised in an objective 
and fair-minded reporter substantial questions as to their accuracy and the good 
faith of the authors of those materials. 

e. Tory cherry-picked any research matter that depicted Roy in a negative, anti¬ 
women light. 

f. Tory knew that she wanted to find any indication, no matter how untrustworthy 
and indicative of falsehood, that Roy was, as she often rails against in her articles, 
a “Men’s Rights Extremist,” so in her investigation, if one could call it that, she 
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simply avoided the truth with a deliberate decision not to acquire knowledge of 
facts that might confirm the falsity of the statements she was going to publish. 

190. Further evidence of Tory’s constitutional malice is that her written articles as 
analyzed above violated the Australian Press Council’s General Statement of Principles (Ex. K) 
to which her newspaper subscribes: 

a. “Publications should take reasonable steps to ensure reports are accurate, fair and 
balanced. They should not deliberately mislead or misinform readers either by 
omission or commission.” General Principle 1. 

b. “Where individuals or groups are a major focus of news reports or commentary, 
the publication should ensure fairness and balance in the original article.” 

General Principle 3. 

c. Publications are free to advocate their own views and publish the bylined opinions 
of others, as long as readers can recognise what is fact and what is opinion. 
Relevant facts should not be misrepresented or suppressed . . . .” General 
Principle 6. 

d. “Publications should not place any gratuitous emphasis on . . . gender . . . .” 
General Principle 8. 

191. Tory also violated her own paper’s, The Advertiser-Sunday Mail Messenger’s, 
Code of Conduct (Ex. L): 

a. “Try always to tell all sides of the story in any kind of dispute. Every effort must 
be made to contact all relevant parties.” (Ex. L, [The Advertiser-Sunday Mail 
Messenger] Code of Conduct at 1.4). 

Tory’s effort to contact Roy before the publishing her first article on January 12, 2014, was 
woefully inadequate. She sent Roy an email asking for his telephone number, which raises the 
question as to how she obtained the email address. Email addresses are more difficult to look up 
than telephone numbers. In addition, on every federal court document that Roy ever filed, 
including in the cases Tory refers to in her articles, his telephone number is listed and these 
documents are available to the public online. Further, there have been a number of news reports 
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concerning Roy that are listed on the Internet. A call by Tory to one of the reporters would have 
resulted in Roy’s number. 

b. “Do not knowingly withhold or suppress essential facts.” (Ex. L at 1.5). 

Why did it take Tory until after the University canceled the course to ask Roy the content of the 
“Males and the Law” section? She could have done that in her first email but didn’t because she 
did not want any facts to interfere with the fraudulent image she had decided on projecting to her 
audience concerning Roy. All that mattered to her was that in her paranoid mind an MRE had 
prepared the section and would teach it. 

192. Tory communicated her written words to her editor at The Advertiser-Sunday 
Mail Messenger and, on information and belief, to other employees at the newspaper and 
associates of Tory. 

193. Asa result of Tory’s actions, her written words and innuendos were distributed to 
The Advertiser-Sunday Mail Messenger’s 1,750,000 audience and across the World Wide Web 
that circulated her statements to unknown persons, which Tory intended. 

194. Tory’s written statements were reasonably susceptible of meaning that rendered 
them defamatory per se because they brought Roy into contempt and ridicule by asserting moral 
discredit on him and also resulted in the University community depriving him of association with 
its members. 

195. Tory intentionally ridiculed Roy and his professional ability that discredited him 
as a lawyer. 

196. Tory’s written statements also imputed Roy lacked professional integrity and that 
he was not only unfit to practice law but also unfit to teach the law. 
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197. Tory’s written statements imputed the existence of false factual connotations 
about Roy and his professional ability that were unknown to her audience. 

198. Tory’s written statements impaired and continue to impair Roy’s professional 
reputation, impaired and continue to impair his profession as a lawyer, cost him business 
opportunities and good will, injured and continue to injure his business relations by tending to 
expose him to hatred, obloquy, contempt, ridicule, aversion, ostracism, degradation and to induce 
an evil opinion of him in the minds of a substantial number of persons, Tory’s audience and the 
University’s community. 

199. Tory’s written statements prevented Roy from teaching the “Males and the Law” 
section at the University and other colleges, which would have resulted in pecuniary gain to him. 

200. Tory’s written statements were intentionally chosen because as a matter of 
common knowledge they were meant to scorn, ridicule, harass and injure. 

201. Tory’s written publication of false and injurious statements by those she quoted 
and paraphrased make her personally liable because New York does not recognize the “neutral 
reporter” privilege. 

202. The defamatory tendency of a statement depends upon the “temper of the times” 
and the “current of contemporary public opinion.” Mencher v. Chesley, 297 N.Y. 94, 100 (1947). 
A statement that is harmless in one age may be considered highly damaging to reputation in 
another time. 

203. In the 1940s, linking an attorney to a communist organization that imputed the 
attorney was in accord with the Communist Party’s aims and methods in a written article was 
libelous, Grantv. Reader’s Digest Ass’n, 151 F.2d 733, 734 (2d Cir. 1945)(Hand L., J.), cert, 
denied, 66 S.Ct. 492 (1946). 
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204. Today, linking Roy to “extreme men’s rights organizations,” “to extreme views 
on men’s rights and websites that rail against feminism,” to “a hate [webjsite,” and labeling him 
as a “more extreme [men’s rights] activist[],” “anti-feminist [meaning anti-female],” 
“misogynist,” “pseudoscientific fraudster[],” and a “Hannibal Lecter” who is filled with “hatred 
of women,” “prejudice against women,” “serious anger [toward women]” are just as libelous as 
false accusations of being a Communist in the 1940s because they arouse hatred, contempt, scorn 
and obloquy. 

205. Tory’s written words were not pure opinions because they infer they were based 
on undisclosed facts and those undisclosed facts were gross misrepresentations of the truth. 

206. All her articles were published under the heading “NEWS.” (Exs. C, E, F, H). 

207. Tory’s written words were not intended as humor. 

208. Tory’s written words imputed features of Roy’s professional reputation that are 
per se harmful for an attorney in this day and age: lack of integrity, hatred of women, as evil as 
Hannibal Lecter, defrauder, untrustworthy, bigoted against women, unreliable and not sane. 

209. Tory’s words, as she admits in her articles, were a substantial factor in the 
University canceling Roy’s “Males and the Law” section of a Male Studies course: 

From Ex. E, Tory Shepherd, University of South Australia gives controversial Male Studies 
course the snip, The Advertiser-Sunday Mail Messenger, January 14, 2014: 

a. “CONTROVERSIAL aspects of a Male Studies course will not go ahead . . . .” 

b. “The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had links to extreme men’s rights organizations . . . .” 

c. “A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not ‘endorse or support the 
controversial comments on gender issues’ revealed in yesterday’s Advertiser.” 
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From Ex. H, Tory Shepherd, Pathetic bid for victimhood by portraying women as villains. 
The Advertiser-Sunday Mail Messenger, January 14, 2014: 

d. “But I’m pretty keen to go over some of the ground that’s been covered this week 
after uncovering plans to have a Male Studies course at the University of South 
Australia. Most of the courses now won’t go ahead . . . .” 

e. “Big ups to UniSA for having the sense to reject anything linked to those at the 
very fringe of the men’s rights spectrum . . . .” 

f. “You’d think I’d shut up now the plans are off the table . . . .” 

From Ex. F, Tory Shepherd, Men’s rights campaigner Roy Den Hollander attacks The 
Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, The Advertiser- 
Sunday Mail Messenger, June 18, 2014: 

g. “After The Advertiser revealed UniSA was planning a course in men’s studies 
that included men with li nk s to US men’s rights extremists, the course was 
canned.” 


Libel damages 

210. Roy seeks special damages in an amount up to $1250 for Tory’s libel, which is 
the maximum amount Roy would have received for teaching the “Males and the Law” section, 
assuming such an amount is not awarded from the Injurious Falsehoods, Tortious Interference or 


Prima Facie Tort causes of action in this case. 


211. Roy requests the jury determine the compensatory damages not only for past harm 
but also for future harm caused by Tory’s libelous articles. 

212. In addition to constitutional malice, Tory made her defamatory statements with a 
deliberate intent to injure and out of hatred, ill will or spite and with willful, wanton or reckless 
disregard for Roy’s rights. 
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213. Tory knew full well the harm her words would cause and, in fact, was motivated 
by a desire to injure a men’ rights activist by trashing Roy’s reputation and thereby causing the 
cancellation of Roy’s “Males and the Law” section. 

214. Roy, therefore, also requests the jury grant him $300,000 in punitive damages 
from Tory personally and individually in order to deter her in the future from abusing her 
position as a reporter by willfully and wantonly causing hurt and injury to another and to serve as 
a warning to others. 

The danger from the likes of Tory and Amy 

215. The explanation behind the irresponsible actions of Tory and Amy is simple: they 
hate, loathe and fear men’s rights activists, so when they learned that some would be teaching 
college courses, they didn’t bother to find out what would be taught but immediately ripped off 
their verbal high heels to impale the course and injure those men who would dare stand up for 
the rights of other men. 

216. What is it that these two powerful reporters fear? If they had first determined 
what was going to be taught in the Male Studies courses and heard the evidence presented by its 
teachers, their knowledge would have been improved. And, if they did not find reasonable what 
they heard, they could walk over to the University’s Women’s Studies program for succor. But 
no, men’s rights advocates were going to teach, and these reporters’ irrational fear and hatred 
required the courses be torched and the teachers gagged. 

217. Are hardcore feminists and intolerant PCers the only ones to determine what the 
young in any country can hear? Aren’t college students wise enough to decide for themselves? 

If someone tries to teach them an incredible history or theory, they wouldn’t pay much attention 
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to it. Isn’t it often the case in history that the self-appointed protectors of youth censor 
knowledge in order to protect the protectors’ positions and righteousness? 

218. As defense attorney Dudley Field Malone in the Scope Trial said, “The least that 
this generation can do ... is to give the next generation all the facts, all the available data, all the 
theories, all the infonnation that learning, that study, that observations has produced—give it to 
the children in the hope of heaven that they will make a better world of this than we have been 
able to make it. . . . [L]et the children have their minds kept open—close no doors to their 
knowledge; shut no door from them.” 

219. Let both Male Studies and Women Studies be taught. Let them both live. Let the 
duel between them be fought out in the centers of learning rather than the media or the courts 
where the limitations of the medium, mendacity and superficially pithy statements substitute for 
understanding. In the end, the truth will win out. There is no need for Tory and Amy to be 
fearful of it. 

220. The creators of the Male Studies courses were ready to tell the truth as they 
understood it, and they did not fear the truth that others could present as facts for the courses’ 
creators stand with intelligence, open mindedness and the fundamental freedom to leam. Unlike 
Tory and Amy, the creators of the Male Studies courses are not afraid of facts or differing 
theories because that is how knowledge progresses. 

221. Unfortunately, thanks to Tory, Amy, their unthinking followers and their fear 
ridden targets, the message from down under is clear. On college campuses, everybody’s 
freedom to learn and free speech are limited to ingesting and parroting hardcore feminist 
propaganda as detennined by the self-appointed members of the PC Ministry of Truth, such as 
Tory, Amy, and other purveyors of ignorance and unanimity. 
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222. The part of the media that has been infected by hard-line feminists, such as Tory 
and Amy, uses its power to inhibit the flow of ideas and invidiously treat differently those with 
unpopular viewpoints by suppressing their speech in favor of politically correct speech. Today 
unpopular viewpoints are a masculine perspective beneficial to males. 

223. The real danger that is demonstrated in this case, which Edward R. Murrow 

would describe as a small picture demonstrating a larger societal problem, is that 

Feminism, like “[nationalism is a relatively recent phenomenon but at other times 
and places the ends have been racial or territorial security, support of a dynasty or 
regime, and particular plans for saving souls. As first and moderate methods to 
attain unity have failed, those bent on its accomplishments must resort to an ever- 
increasing severity. As governmental pressure toward unity becomes greater, so 
strife becomes more bitter as to whose unity it shall be ... . Ultimate futility of 
such attempts to compel coherence is the lesson of every such effort from the 
Roman drive to stamp out Christianity as a disturber of its pagan unity, the 
Inquisition, as a means to religious and dynastic unity, the Siberian exiles as a 
means to Russian unity, down to [the failed] efforts of [World War II’s] 
totalitarian [regimes]. Those who begin coercive elimination of dissent soon find 
themselves extenninating dissenters. Compulsory unification of opinion achieves 
only the unanimity of the graveyard.” 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-42 (1943)(Justice 
Jackson). 


Damages 

224. The total compensatory damages sought from Defendants for Injurious 
Falsehoods, Tortious Interference or, in the alternative, Prima Face Tort is a maximum of $6250, 
which consists of the maximum amount Roy would have received for teaching the “Males and 
the Law” section at $1250, and $5,000 for the diminution in value of his copyrighted 
compilation, since other universities are not about to offer a similar section after the Defendants’ 
actions. 

225. In addition, Roy seeks $50,000 in punitive damages from Defendants for 
Injurious Falsehoods, Tortious Interference or, in the alternative, Prima Face Tort as a result of 
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Tory and Amy’s conscious and deliberate disregard of the interests of others that made their 
conduct willful or wanton. 

226. In the Defamation cause of action, Roy requests the jury determine the 
compensatory damages not only for past harm but also for future hann, and, in addition, grant 
him $300,000 in punitive damages from Tory personally and individually as punishment for 
gross misbehavior and to serve the public good by acting as a deterrent upon Tory so that she 
will not repeat her offense. 

227. Any award of damages from any of the causes of action will be donated to a 
deserving charity. 

228. Roy also seeks reimbursement for his out of pocket expenses. 

Conclusion 

229. One purpose of this case is to put on notice the private “pinklisters” and those 
who use them that they are legally liable for the professional and financial damage they cause. 

230. Tory and Amy wrap themselves in the flag of feminism to justify the imposition 
of a unitary belief-system of extreme feminist orthodoxy for dictating the thought, speech, and 
conduct of members of the educational community and society-at-large. Thanks, in part, to these 
two hardcore feminists and their androgynous male sycophants, teachers are under constant 
surveillance; their pasts are combed for signs of PC disloyalty; their utterances are watched for 
clues to dangerous anti-feminist thoughts. The Soviet Union used similar tactics to ostracize 
anti-communists to the Gulags. Today the extreme feminists simply keep those who disagree 
with them out of the universities. What are they afraid of? I thought they were “strong and 
independent persons.” 
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Verification 


Roy Den Hollander, being duly sworn, deposes and says that I am the plaintiff in this 
proceeding, have written the foregoing complaint and know the contents of, which are true to my 
knowledge, and to those matters that I believe to be true. 

/S/ 


Roy Den Hollander 
Plaintiff and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 

Sworn to before me on royl7den@gmail.com 

5th day of October 2014 

/S/ 


Notary Public 
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CATHY YOUNG 

Women Against Feminism: Some 
women want equality without anger 

By Cathy Young 

; P I r Miii.iv Ji. : ■ 

DO AMERICAN women still need feminism? A controversial social media movement called 
Women Against Feminism features women explaining — mostly in “selfies” with handwritten 
signs — why they do not. Feminist responses have ranged from bafflement to vitriol or mockery 
to arguments that these women don’t know what feminism is. But while this new movement has 
its silly aspects, it raises some much-needed questions about feminism’s present and future state 
— and, in the weeks since it first attracted notice, many prominent feminists have helped 
validate some of the criticisms. 

One might assume that Women Against Feminism is a traditionalist backlash against gender 
equality. Yet many of the women say they reject feminism precisely because they are pro¬ 
equality. A blogger who goes by AstrokidNJ has analyzed a week’s worth of posts on Women 
Against Feminism and found that 46 percent were egalitarian, 19 percent endorsed men’s issues, 
and 12 percent criticized feminist intolerance toward dissent. Only 23 percent reflected 
traditionalist views such as support for distinct sex roles, chivalry, or full-time motherhood. 

Some commentators suggest that pro-equality women who reject feminism are misguided. After 
all, the dictionary defines feminism as belief in the social, economic, and political equality of the 
sexes. But these women usually know that (and often sarcastically stress that they do). They 
simply think that real-life feminism has come to mean something else: vilification of men, 
support for female privilege, and a demeaning view of women as victims rather than free agents. 

Are they wrong? Well, one of Women Against Feminism’s harshest critics, leading feminist 
pundit Jessica Valenti, makes it clear that being a feminist means believing that women in 
America and other modern liberal democracies are “a victimized class.” They are “systematically 
discriminated against in school, work, and politics,” “objectified,” and “harassed, attacked, and 
sexually assaulted.” This, Valenti asserts, is “not a matter of politics, but of truth.” 





But contributors to Women Against Feminism disagree. They note that many studies show the 
pay gap to be largely due to women’s choices of more family-friendly — and life-friendly — jobs. 
(As for school, American women have long outpaced men in educational attainment, currently 
earning about 60 percent of college degrees.) They take issue with rape statistics that lump 
alcohol-fueled, judgment-impaired sex with sexual assault. They argue that men face their own 
negative stereotypes. They point out that men are at higher risk than women for most violent 
crimes — and may be far more likely than previously thought to experience domestic violence 
and sexual coercion. They say that in many areas, from divorce to mental health to workplace 
safety, it’s men who have it worse. 

These arguments need to be engaged, not dismissed and ridiculed. Yet many feminists have 
responded with nastiness that would normally be called misogynist: In the New York Observer, 
Nina Burleigh focused on a few photos showing too much skin or black-polished fingernails to 
sneer that the women were “dressed and posed like ads for DIY escort services.” 

Meanwhile, even as feminists deplore accusations of male-bashing, many are embracing “ironic 
misandry” (hatred of men). Valenti recently tweeted a picture of herself in a t-shirt declaring “I 
bathe in male tears.” Other examples include the mottoes “Ban Men” and “Kill All Men” and 
Internet jokes that turn book titles into castration one-liners. Feminist commentators such as 
Slate.com’s Amanda Hess defend this practice as a cool in-joke that annoys sexists and mocks 
the idea that feminists are anti-male. 

But aside from the fact that cliquish in-jokes are off-putting and “ironic” hate can still sound 
pretty hateful, the “misandry” joke falls flat because there are too many real-life examples of 
feminist anti-male bias. The National Organization for Women has fought against more rights 
for divorced fathers, often suggesting that men who advocate for such rights are abusers. 
Feminist groups urging stronger enforcement of domestic violence laws have cried foul when 
such tough policies have led to more arrests of women. Anti-rape activists have championed 
campus rules that brand the man an attacker and the woman a victim if they have sex while 
equally intoxicated. 

Women Against Feminism is largely a reaction against this mindset. The anti-feminist 
egalitarians believe that, whatever feminism’s positive past gains, its dominant modern version 
is hostile to men and demeaning to women. They are right. 

I don’t like the “anti-feminism” label because of its common meaning of “anti-woman” or “anti¬ 
equality.” But, call it reformed feminism or egalitarianism, we need a movement for true 
equality — against both old-fashioned sexism and new gender polarization. 



Cathy Young is a columnist at Newsday and RealClearPolitics.com. Follow her on 
Twitter @ CathuYouna 
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Shepherd: Men's rights extremists go online 


• by'.Tory Shepherd 

• From: The Advertiser 

• January 10, 2012 12:00AM 



Men's rights extremists typically see middle-aged, straight, white males as the new oppressed. 
Picture: Paul Burston Source: The Advertiser 

THERE'S a movement that sees males - generally straight, middle-aged, white males - as 
the new oppressed. Seriously. 

Men's activists have been around for decades, but thanks to the internet they're getting slicker, 
more organised, more professional, and more visible. 

Men's outcomes in some areas really are poor. Male suicide rates are three to four times higher, 
their life expectancy is lower. Girls often outperform boys at school. Males are more likely to be 
incarcerated, more likely to be addicted. 







But these genuine issues are not the ones that concern the new breed of men's activists. These 
men are aggrieved because they see misandry - the hatred of males - everywhere in society, from 
government down. 

They have a persecution complex, and aggressively lobby for better rights for men - usually at 
the expense of women. 

Take a bunch of these men's rights activists, blend with fathers' rights groups, add a searing sense 
of injustice and a healthy dollop of rage, and serve it up online. 

In the paranoid words of one popular men's rights blog: "We aren't simply a protest movement 
anymore, we're going to have to shift to a war mentality". 

The same site, A Voice for Men, recently published an article called "A path to Australian 
apartheid", which outlines how feminists have infiltrated government to spread their ideology 
and exclude men. 

The site compares "feminists, manginas, white knights and other agents of misandry" to 
clansmen, skinheads and neo-Nazis. 

The core claims of the men's rights extremists include: 

Women have never been worse off than men - this is a feminist lie and is part of the plot to 
subjugate men. 

Women are all gold-diggers who use marriage and divorce to extort money from men. 

Family law courts let women legally steal children from men, and let women get away with false 
accusations of child abuse. 

Women routinely falsely accuse innocent men of rape. 

Domestic violence statistics are warped; men are victims as much as women and women make 
false claims about violence in courts that are too inclined to believe them. 

One prominent men's movement go-to guy, "Angry Harry", also says feminism is to blame for 
traffic congestion and global warming. 

Over at The Punch we're devoting a series of articles to debunking each of these claims 
(although to be honest we probably won't bother with the traffic congestion and global warming 
stuff). 

These false claims are not just sinister ideas confined to the interwebs - they're calls to action. 
Men's Rights Extremists are actively lobbying to change Australian laws. They are spreading 
misinformation and trying to discredit good policies and good programs. 



For example, they were recently up in arms about White Ribbon Day - the campaign to stop 
violence against women. 

The MREs see it as a feminist plot to portray all men as abusers. They also claim the statistics on 
violence against women are grossly exaggerated. Dr Michael Flood, White Ribbon Ambassador 
and expert on men and gender issues, has written extensively on "men's rights" men. 

He says the internet has transformed them and allows them to appear a "massive horde" out of 
proportion to their actual numbers. 

But that doesn't mean their bark is worse than their bite. Dr Flood says they have already 
influenced family law, government policy and community attitudes, subtly shifting the balance to 
better protect perpetrators and discredit victims. 

Online, everyone, to some extent, is equal, and men's rights extremists eloquently bend statistics 
and anecdotes to underline their arguments. They provide a heady, toxic mix of bitter, self- 
righteous fury. 

There aren't many places for men who feel they've been burnt by the family law courts or the 
justice system to seek succour. 

The MRE world is a place for these wounded, angry men to come together and foment trouble. 

— shepherdt@,thepunch.com.au 
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Lecturers in world-first male studies course at 
University of South Australia under scrutiny 


POLITICAL EDITOR TORY SHEPHERD 
THE ADVERTISER 
JANUARY 12, 2014 8.0BPM 


LECTURERS in a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 

The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 



Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 

"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 

"The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It's very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

He said there were groups that legitimately help men, and then the more extreme activists. 

"That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 



"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 

UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 

"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 
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The University of South Australia has distanced itself from a proposal for a series of male studies courses, some of which 
were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health promotion, 
which will begin online next month. 


But an original proposal by one of the university's academics outlined three further certificates, including a course called 
"males and sexism", which named lecturers who have been published on radical men's rights websites. 




American lawyer ami self-described anili-feminisi: Roy Den Hollander. Photo: Supplied 


Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a lawsuit 
against Columbia University for offering women's studies courses that preached a "religionist belief system called 
feminism", The New York Times reported in 2008. 

Advertisement 

Another proposed lecturer, Miles Groth from Wagner College in New York, wrote on the New Male Studies Facebook 
page on Sunday: "Two years of preparation and the support of the university from the start now seem to be jeopardy 
because of unnamed critics making erroneous accusations. It has been known for some years now that academe is held 
hostage by radical ideological feminists in the humanities and social sciences, and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were criticised in 
the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who founded the 
course, Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ... it's not long before 
proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender constrain both 
men and women: 

"Whether we need to run a university course on them, I’ve got my doubts," she said. "The only reason I can see that you'd 
be running men's studies is for the men who want to complain that they haven't had enough attention as victims, and that 
does worry me. 

"Yes, some men have difficulties with going to doctors ... but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 
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Male Studies course the snip 
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THE ADVERTISER 
JANUARY 1*1, 20 141 1:15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates h ad l i n k s to e xtreme men’s ri gh ts organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved" and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 



However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday's Advertiser. 

Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

"As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided "a dangerous platform for anti-women views". 



Exhibit F 



NEWS 

Men's rights campaigner Roy Den Hollander 
attacks The Advertiser's Tory Shepherd in 
bizarre legal writ filed in New York County 

TORY SHEPHERD THE ADVERTISER JUNE 18, 2014 2:15PM 

ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and 
says if feminists are hot, they can walk all over him in their stilettos. 

Which isn't all that interesting in and of itself, except this is the guy who wanted to teach the 
men of South Australia about their position in the world. 

After The Advertiser revealed UniSA was planning a course in men's studies that included men 
with links to US men's rights extremists, the course was canned. 

Well, according to the university it was never formally approved, although there was a course 
list in existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to 
lecture. 

His subject was going to be about how the law discriminates again men and in favour or 
women. 

See, Mr Den Hollander is a proudly "anti-feminist" lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case where he tried to sue nightclubs for hosting ladies' nights - 
alleging they discriminated against men by giving women cheaper or free drinks or entry. 

Now Mr Den Hollander is suing me (as the political editor of the "online newspaper The- 
Advertiser-Sunday-Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of 
New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

So this is now the subject of legal action - from the land where free speech is in the 
Constitution. 

So I probably can't bang on too much. But Mr Den Hollander, representing himself, has penned 
a legal document (handed over to The Advertiser by a sheriff - who knew we had sheriffs?) 
that cannot remain between me and my lawyer. It's gold and genius like this should be shared. 



So with no further ado, here are some lessons from Mr Den Hollander, who will not be paid to 
give lessons at UniSA: 

Lesson 1: How to censor a journalist by accusing them of censorship. 

"Two modern-day, book-burning, Bacchae reporters from down-under authored and published 
false and misleading information concerning Plaintiff (Den Hollander) with the intent and result 
of harming his economic interests and interfering with a prospective economic advantage by 
causing the University of SA to incinerate the section of a proposed male studies course that 
Plaintiff would have taught," he writes. But wait. 

Lesson 2: How to personally attack a journalist by accusing them of personal 
attacks. 

"The two reporters, Tory Shepherd, AKA "Tory the Torch" for The Advertiser and Amy 
McNeilage, AKA "Amy McNeuter" for The Sydney Morning Herald, used their power as reporters 
to do what weak-minded ideologues have done throughout history — employ personal attacks 
to prevent the spread of knowledge and ideas that they disagreed with." 

Lesson 3: How to prove you are not an extremist by sounding like an extremist. 

"If these two feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators of the University of SA, students there would have had an 
opportunity to acquire information and consider views not available anywhere else in higher 
education." 

Brilliant, no? 

Mr Den Hollander goes on to argue that the "psychological-bacchanalian frenzy" was "yellow, 
female-dog-in-heat reporting" that somehow created the impression that he was "evil and 
should figuratively, if not literally, have his tongue cut out". And questions where I "ever 
uttered a disparaging word about men when going through the trouble of maintaining blonde 
hair at (my) age". Whatever that means. 

"Thank goodness for Australians that Tory was not around for Australia's battle against the 
Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending up 
as Japanese 'comfort girls'," he writes. 

He also talks of his concern that "alien wives and girlfriends" are making up phony abuse cases 
against men, and that men are being targeted by feminists because they were trying to escape 
said feminists by going overseas for girlfriends. 

Guys don't get off scot-free, though - he also has a crack at "girlie-guys". In the men's rights 
vernacular, "girlie-guys" are usually known as "manginas". The terms refer to males who 







believe in equality for women - in Mr Den Hollander's words: "girlie-guys who hope that by 
being sycophants, they can avoid being hexed by the feminists". 

It's at about this point that I start to wonder: Why on Earth give such a man more publicity? 

But it's important, I think, to remain aware and wary of people like Mr Den Hollander. 

I suspect the people at UniSA who flirted with the idea of bringing him over to teach may not 
have really understood his philosophy. 

I also wanted to use this opportunity to put on the public record that I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stilettoes. 
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' news.com.au | national 

'Carnivorous men' versus 'lying bitches' in sex 
war 


• Hate site's motto is 'F***king their s**t up' 

• Linked to site to name, shame "bitches" 

• Canning says its a rare place for men 

• The Punch on the SCUM Manifesto 


An academic stoush between Associate Professor Betty McLellan and Dr Greg Canning has exposed the dark recesses of the gender wars Source: Townsville Bulletin 


An academic stoush has exposed the dark recesses of the gender wars. On one side are radical feminists who 
see men as "carnivorous and necrophiliac" and on the other side are men's rights extremists who see women as 
"lying bitches" who routinely make false rape accusations. 


The Townsville Bulletin revealed last week that Dr Greg Canning quit his James Cook University post in protest because 
they refused to discipline his feminist colleague Dr Betty McLellan for writing an article which he thought stereotyped all 
men as sexual abusers. 


Dr McLellan wrote on radical feminist website RadFem Hub that in light of male violence and rape we should be asking 
ourselves what it is about men that leads to these behaviours. Dr Canning said the article painted all men as evil, but the 
university declined to take any action. 


Now it turns out Dr Canning is the Australian news director of a US hate site that claims men have almost no legal rights 
and should shift to a "war mentality" because women now have "supreme power". 






Dr Canning works for A Voice for Men. AVFM’s claims include that there is an "epidemic" of false rape accusations, that 
rape and domestic violence awareness campaigns are examples of "male sex witch hunting", and that women, literally, get 
away with murder. 

The site’s motto is "FTSU" which stands for 'F***king their s**t up' in reference to feminists, and it is closely connected to a 
site called "Register Her" to name and shame women who are "lying bitches" or bigots. For example, actor Katherine Heigl 
features on there under the heading "bigot" because she once made a joke about castration. 

Dr Canning told News.com.au he disagreed with the tone of some sections of the website and that he did not agree with all 
the arguments on there, but that he believed it was a rare place where men could speak up. 

He does, however, talk about false rape allegations on the site, a topic that is a core issue to AVFM. Men’s rights 
extremists claim women often invent rape, either because they regret sex or because they want to frame men. 

When questioned about another claim that there was a "corrupt" domestic violence "industry", Dr Canning said he believed 
that the domestic violence sphere was controlled by feminists who ignore violence against men. He then went on to attack 
Dr McLellan afresh, pointing out that the website she wrote on describes men as having "carnivorous and necrophiliac" 
behaviours. 

RadFem Hub also warns about the dangers of "penis in vagina" sex and argues that men "as a class" are trying to destroy 
women. 

Gender and violence expert Dr Michael Flood, a senior sociology lecturer at the University of Wollongong who has had 
disagreements with Dr Canning and men’s rights activists in the past, said vitriol and extremism were rife online. 

He said the false rape allegation claims were a standard way men’s rights activists tried to discredit rape victims. 

"It ends up disempowering victims and protecting perpetrators," he said, adding that false rape allegations were rare and 
likely made as often by men as by women. 

Dr Flood also said the internet could be a dangerous place for women, particularly feminist women. 

"The internet has provided a forum for more extreme and vitriolic beliefs and it has provided a forum where angry anti-feminist 
men can voice the most hostile and toxic kinds of attacks, particularly against feminist women," he said. 


SOURCE: http://www.news.com.au/national/carnivorous-men-v-lying-bitches-in-sex-war/story-e6frfkp9-1226427879838 
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NEWS 

Tory Shepherd: Pathetic bid for victim hood by 
portraying women as villains 

TORY SHEPHERD THE ADVERTISER JANUARY 14, 2014 11:04PM 

IF you accuse a bunch of men's rights extremists of calling women whores and 
bitches, be prepared for them to deny they call women whores and bitches. 

And then prepare for them to call you a whore and a ... well, worse. 

Which is no big drama -1 learned long ago what happens if you cross these guys. Besides, last 
week I was called ShortHairLargeArse and ButchHairBargeBum. Far more accurate insults, 
although my hair has really grown quite long lately. 

But I'm pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South Australia. 

Most of the courses now won't go ahead - the uni says they were never approved, while other 
materials they say were pending sufficient interest, and a swag of proposed lecturers seemed to 
think they were locked in. 

READ MORE: Gillard 'treatment' a political turnoff 

Big ups to UniSA for having the sense to reject anything linked to those at the very fringe of the 
men's rights spectrum, and instead focus on men's health, taught by their own lecturers, not 
overseas ring ins. 

You'd think I'd shut up now the plans are off the table, but it's really important to get across 
the bigger picture. See, most people probably think that the men's rights guys I was talking 
about - the ones who habitually call women names, argue that they routinely make up rape, 
and put it about that women either incite their own domestic violence or are the abusers 
themselves - are just circle-jerk misogynists. 

They are - misogynists, I mean. And we're talking old-school misogyny - the hatred of women - 
as well as the new-school misogyny - entrenched prejudice against women. 

Not just harmless condescension or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They're trying to get up the stairs and into the light. 

They want to play outside with legitimate experts in men's issues and male disadvantage. 



It's a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the actual 
scientists. Find odd reports and old stories, random statistics and shocking anecdotes, and 
stitch them into a Hannibal Lecter-style creation that mimics valid inquiry. 

Try to sound like the real deal, and look enough like them to fool some people, some of the 
time. 

The good news is most of them struggle to keep up the farce. Paul Elam, editor of A Voice For 
Men, which is the global hub of men's rights delirium, popped up on FiveAA yesterday and said 
it was a lie that his site referred to women as bitches. That is, in turn, a lie. Any doubters 
should just Google it. 

I suspect that Mr Elam's defence, as it is entirely clear that he loves to call women names, that 
he thinks women sometimes are "begging" to be raped, that he scoffs at domestic violence and 
seems to think women deliberately provoke violence against themselves to somehow get at 
men, is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow his managing 
editor's line of logic. Dean Esmay, talking about The Advertiser story on how their site likes to 
call women whores and bitches, said yesterday: 

"We do not regularly call women as a class whores or c**ts... we will on occasion call a woman, 
like Tory Shepherd or a man like (University of Wollongong lecturer) Michael Flood a whore, a 
c**t, or a bitch... yes, we use heated rhetoric." 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard done-by 
men are. 

Not in the important areas of health, where men are behind, or even education, where the 
same thing is happening. Or suicide. 

No, not because of that, but because they keep getting ripped off and attacked by crazy bitches 
and feminazis out to oppress them. 

Poor boys, trying desperately to claim the mantle of victimhood. It would be pathetic if it wasn't 
for the fact that they are trying to make women into villains at the same time. 

It could be dismissed if they weren't trying to creep in where they are not needed, or wanted. If 
they weren't trying to lobby for law changes or to brainwash people into thinking black is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic violence, of 
false rape accusations, of gold diggers. 

But these guys drown out any real discussion with their endless angry spittle. And that’s the 
real bitch. 
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Australian “Male Studies” initiative under fire 
because of its connections to raving misogynists; 
raving misogynists blame feminists 

JAN 13 


Dsn id l uirdle 



Antifeminist attorney, A Voice for Men contributor, and would-be Male Studies lecturer Roy Den Hollander 

bustin’ a move on the Colbert Report. 

NOTE: See the end of the piece for an important clarification from the University. 

So it seems the new “Male Studies” initiative at the University of South Australia is running into a few 
problems. Well, one big problem: members of the general public have discovered that some of the people 
involved with the initiative are raving misogynists, or have chosen to associate themselves with raving 
misogynists. 

Yesterday, a story by journalist Tory Shepherd noted that two of the lecturers have written for a notoriously 
misogynistic website by the name of A Voice for Men. (You may have heard of it. ) One of them, the crankish 
American attorney Roy Den Hollander , even suggested in a post on that site that men’s rights activists may 
have to take up arms against the evil Feminists who run the world. 

The future prospect of the Men’s Movement raising enough money to exercise some influence in America is 
unlikely, But there is one remaining source of power in which men still have a near monopoly-firearms. 
Huh. That doesn’t sound like a very academic analysis of the situtation to me. 

Den Hollander also likes to refer to “women's studies” as “witches’ studies.” And if you don’t believe her, 
here’s the AVFM post in which he does just that ; it's in the first sentence. 




Apparently pointing out some of these basic facts about Den Hollander, and about another of the lecturers, 
Miles Groth, who has also written for AVFM , is causing some trouble for Dr. Misan and his little Male Studies 
initiative - at least according to a post on AVFM by the always furious Paul Elam, who informs us somberly 
that 

[sjources close to the story report that [Shepherd’s article] is likely a terminal setback for the new 
initiative. 

Elam fights back against Shepherd’s alleged “lies” in a paragraph that is itself nothing but lies: 

The article by Shepherd is saturated with the typical lies, e.g.: that the SPLC named AVFM as a hate group, 
which they did not, and that this website regularly calls women ‘‘bitches and whores," which it does not. 
She also implied a connection between AVFM and those championing the initiative which does not exist. 
Actually, Shepherd said that the SPLC described AVFM as a “hate site,” not a “hate group.” This is in fact 
true, as the SPLC included AVFM in a list of “woman-hating sites,” which would make it a hate site, as the 
hatred of women is in fact a kind of hate. 

And AVFM does in fact refer to women regularly as whores and bitches and other slurs. Indeed, in one 
notorious post about Rebecca Watson, Elam managed to use the word “whore” more than 30 times ; as for 
the word “bitch,” well, check out this compilation of AVFM posts featuring that word in the title . As you’ll 
see from that post, Elam also likes referring to women as “cunts,” and once referred to the feminist 
blogosphere as the “cunt-o-sphere.” 

Do your own searches for “whore” or “bitch” on AVFM to find more recent examples. 

Shepherd doesn’t, in fact, imply any “connection” between AVFM and “those championing the initiative” 
beyond the undeniable fact that two of the lecturers have written for AVFM, and that AVFM has heralded the 
Male Studies initiative . Interestingly, it’s Elam, with his talk about “[s]ources close to the story,” who 
implies an even closer connection than Shepherd does. 

The rest of Elam’s post is a remarkable mixture of self-contradicting lies and self-delusion. First, he declares 
“Male Studies” to be a pure-as-the-driven snow example of non-ideological scholarship. 

In writing this article Shepherd actually served as a mouthpiece for academic feminists invested in blocking 
the attempt to study human males in a non-ideological, scholarly fashion. 

How exactly is someone who describes himself explicitly as antifeminist, who describes women’s studies as 
“witches studies,” and who’s written for AVFM on several occasions an example of someone who is trying “to 
study human males in a non-ideological, scholarly fashion?” 

Elam then launches into one of his typical chest-beating fuck-their-shit-up ideological rants: 

The Men’s Human Rights Movement is not going to go away. Indeed, even as we regret the temporary 
setback of an important and valuable initiative, we do welcome another opportunity to shine a light on the 
ideologically twisted agenda of people who would undermine an academic program with the ambition to 
enhance our understanding of an egregiously underserved population. 

Yes, that’s right. The world's men have been "egregiously underserved.” 

This type of bullying and public deception is precisely what has catapulted the Men’s Human Rights 
Movement into rapid growth and increasing popularity in such a short period of time. 



The only bullying and deception I’m seeing here is coming from your side, dude. Women aren’t talking about 
taking up arms against men. You’re the one who’s lying about what Shepherd said. 

From assaultive, criminal demonstrators in Toronto blocking doors to a lecture on male suicide, to this - an 
obviously orchestrated attack on honorable academicians — the reality of what feminism has become, and 
the depths to which it has lowered, is again in full public view. 

Uh, Roy Den Hollander isn't an “honorable academician.” And, frankly, neither is anyone who chooses to 
associate themselves with your site. I’m not sure how Shepherd’s one article counts as an “obviously 
orchestrated attack,” but all she did was point out what Hollander said, and point out the sort of 
misogynistic shit you publish on your shitty website. 

In other words, Mr. Elam, you guys have dug your own hole here - with you, personally, bringing one of the 
bigger shovels. 

Just think: A Voice for Men may be in large part responsible for the collapse of this Male Studies initiative, 
because you and the others writing on your site can't hide your raging misogyny, and can’t resist the 
temptation to call women “bitches” and “whores.” 

This is the lesson of all the publicity you guys have gotten in the last year: when members of the general 
public learn what you guys actually believe, they are repulsed by it. The more attention you get, the more 
people oppose you. 

After some more ranting that he might as well have cut and pasted from any of a dozen previous posts of 
his, Elam ends with one of his trademark vague threats: 

We will force their hand, again and again. And each time they demonstrate their moral bankruptcy; their 
limitless capacity for tyranny, the more they will generate the contempt and indignation they deserve. And 
the more people will realize that the only way forward is straight through them. 

You’re just digging that hole deeper. 

EDITED TO ADD: The Universityof Southern Australia has clarified a few things about the Male Studies 
initiatives. According to a piece in the Sydney Morning Herald , the school only approved one of the four 
proposed courses , and officially rejected (back in 2012) the one that would have included Den Hollander and 
Groth as lecturers. Here’s what the newspaper says: 

The university has approved one of four proposed graduate courses, a certificate in male health and health 
promotion, which will begin online next month. 

But an original proposal by one of the university’s academics outlined three further certificates, including a 
course called "males and sexism”, which named lecturers who have been published on radical men’s rights 
websites. ... 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which 
were criticised in the media on Monday, were rejected in 2012. 


So that’s reassuring to hear. 



I removed a portion of my post referring to Gary Misan, in charge of the course, because in tight of this 
information it’s not clear if he was referring to alt four courses, including those involving Den Hollander and 
Groth, or just to the male health course. 

Oddly, though, Dr. Misan seems to think that the University has signed up for more than one course. On 
his official University of South Australia web site he describes himself as “program co-ordinator for a new 
suite of courses in Male Studies at UniSA, the first of which will be offered in 2014.” 
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OryShepherd ToiyShepherd 

Harpy, dog-in-heat bacchanalian reporter. Nicest thing 
anyone's ever said about me. Tomorrow's column 
@thetiser adelaidenow.com.au/news/opinion/m 
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General Statement of Principles 


To assist the public and the press, the Australian Press Council has laid down the broad principles to which it is 
committed. 

First, the freedom of the press to publish is the freedom, and right, of the people to be informed. These are the 
justifications for upholding press freedom as an essential feature of a democratic society. This freedom includes the 
right to publish the news, without fear or favour, and the right to comment fairly and responsibly upon it. 

Second, the freedom of the press is important more because of the obligation it entails towards the people than 
because of the rights it gives to the press. Freedom of the press carries with it an equivalent responsibility to the 
public. Liberty does not mean licence. Thus, in dealing with complaints, the Council will give first and dominant 
consideration to what it perceives to be in the public interest. 

The Council does not lay down rules by which publications should govern themselves. However, in considering 
complaints, the Council will have regard for these general principles. 


General Principle 1: Accurate, fair and balanced reporting 

Publications should take reasonable steps to ensure reports are accurate, fair and balanced. They should not 
deliberately mislead or misinform readers either by omission or commission. 

General Principle 2: Correction of inaccuracy 

Where it is established that a serious inaccuracy has been published, a publication should promptly correct the error, 
giving the correction due prominence. 

General Principle 3: Publishing responses 

Where individuals or groups are a major focus of news reports or commentary, the publication should ensure fairness 
and balance in the original article. Failing that, it should provide a reasonable and swift opportunity for a balancing 
response in an appropriate section of the publication. 

General Principle 4: Respect for privacy and sensibilities 

News and comment should be presented honestly and fairly, and with respect for the privacy and sensibilities of 
individuals. However, the right to privacy is not to be interpreted as preventing publication of matters of public record 
or obvious or significant public interest. Rumour and unconfirmed reports should be identified as such. 

General Principle 5: Honest and fair investigation; preservation of confidences 

Information obtained by dishonest or unfair means, or the publication of which would involve a breach of confidence, 
should not be published unless there is an over-riding public interest. 

General Principle 6: Transparent and fair presentation 

Publications are free to advocate their own views and publish the bylined opinions of others, as long as readers can 
recognise what is fact and what is opinion. Relevant facts should not be misrepresented or suppressed, headlines and 
captions should fairly reflect the tenor of an article and readers should be advised of any manipulation of images and 
potential conflicts of interest. 

General Principle 7: Discretion and causing offence 

Publications have a wide discretion in publishing material, but they should balance the public interest with the 
sensibilities of their readers, particularly when the material, such as photographs, could reasonably be expected to 
cause offence. 



General Principle 8: Gratuitous emphasis on characteristics 

Publications should not place any gratuitous emphasis on the race, religion, nationality, colour, country of origin, 
gender, sexual orientation, marital status, disability, illness, or age of an individual or group. Where it is relevant and 
in the public interest, publications may report and express opinions in these areas. 

General Principle 9: Publication of Council adjudications 

Where the Council issues an adjudication, the publication concerned should publish the adjudication, promptly and 
with due prominence. 


Note 1 "Public interest" 

For the purposes of these principles, "public interest" is defined as involving a matter capable of affecting the people at 
large so they might be legitimately interested in, or concerned about, what is going on, or what may happen to them or 
to others. 

Note 2 "Due prominence” 

The Council interprets "due prominence” as requiring the publication to ensure the retraction, clarification, correction, 
explanation or apology has the effect, as far as possible, of neutralising any damage arising from the original 
publication, and that any published adjudication is likely to be seen by those who saw the material on which the 
complaint was based. 


February 2009 


Australian Press Council 

Address: Suite 10.02,117 York Street, Sydney 2000 Phone: (02) 9261 1930 or 1800 025 712 Fax: (02) 9267 6826 
Email: info@presscouncil.org.au Web: http://www.presscouncil.org.au 
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The Advertiser Code of Conduct 

The policy of our publications across all platforms 

This policy applies to News Limited and its editorial employees in both print and digital media 
platforms. It is an update of the News Limited Professional Conduct Policy which applies to 
editorial employees of News NSW; News Victoria, News Queensland, Davies Bros Limited, 
Advertiser Newspapers Limited and the regional and suburban newspaper and operations around 
Australia. 

News Limited group publications aim for the highest editorial and ethical standards. 

Editorial employees and contributors should be open-minded, be fair and respect the truth. 

To this end, all staff need to be familiar with the policy detailed in the following pages, to follow 
the rules they contain, and to apply their underlying principles. 

1. Accuracy 

1.1 Facts must be reported impartially, accurately and with integrity. 

1.2 Publications should take reasonable steps to ensure reports are accurate, fair and balanced. 

1.3 Clear distinction must be made between fact, conjecture, comment and opinion. 

1.4 Try always to tell all sides of the story in any kind of dispute. Every effort must be made to 
contact all relevant parties. 

1.5 Do not knowingly withhold or suppress essential facts. 

1.6 Journalists should not rely on only one source. Be careful not to recycle an error from one 
reference source to another. 

1.7 Direct quotations should not be altered except to delete offensive language, protect against 
defamation, or to make minor changes for clarity. 

1.8 Headlines and captions must reflect the tone and content of the article 

1.9 Reports of new drugs or medical treatments must be considered with great caution. It is easy 
to raise false hopes or alarm among readers. 

1.10 Information sourced from social media must be verified and checked for accuracy before 
publication on any platform. 

1.11 Editors must be informed of photographs sourced from social media sites. 
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1.12 Images prepared for publication must meet the guidelines of the Photographic Enhancement 
and Manipulation policy, outlined below in Section 18. 

2. Mistakes 

2.1 Serious factual errors should be corrected at the first opportunity, subject to legal advice 
where appropriate, and corrections should be given due prominence. Individuals or organisations 
that have been criticised in News group publications should be given a fair opportunity to 
respond. 

2.2 News Limited supports self regulation in the newspaper industry and participates in the 
activities of the Australian Press Council. Editors must publish prominently and promptly all 
Council adjudications on complaints by the public in respect of their newspapers. 

2.3 All mastheads must publish prominent and permanent details in print and online that advise 
how to contact the publisher re concerns about content; howto contact the Council; how to 
access the standards of News Limited and of the Council. As well, all publications must publish 
a permanent column/section in print and online that deals with corrections and readers’ right of 
response. 

3. Misrepresentation 

3.1 Do not use false names when representing a News Limited publication. 

3.2 Do not try to get information or photographs by deception. 

4. Privacy 

4.1 All individuals, including public figures, have a right to privacy. Journalists have no general 
right to report the private behaviour of public figures unless public interest issues arise. The right 
to privacy diminishes when the suitability of public figures to hold office or perform their duties 
is under scrutiny and such scrutiny is in the public interest. 

4.2 Unless it is in the public interest to do so, do not identify the family or friends of people 
accused of, or convicted of, a crime 

4.3 The publication of sensitive personal information — such as taxation details, Family Court 
records and health and welfare matters — may be prohibited by legislation. Seek legal advice. 

4.4 Private investigators will not be contracted to provide editorial services without the approval 
of the group editorial director. 

4.5 Private investigators conducting work on behalf of the company will be required to comply 
with our editorial code of conduct and provide a written assurance that they will not engage in 
unlawful surveillance. 
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5. Covert activities 


5.1 Journalists and photographers may at times have to operate to expose crime, significantly 
anti-social conduct, public deception or some other matter in the public interest. All such 
operations must be approved in advance by the divisional head and the group editorial director. 
This approval will be given only where good cause exists to suspect crime or deception has taken 
place, and after all other means of gathering the facts have been exhausted. The group editorial 
director must be satisfied that the importance of publishing the information sought outweighs 
any damage to trust and credibility which your newspaper might suffer by allowing employees to 
operate surreptitiously. Where appropriate, the nature and reasons for operating covertly should 
be disclosed to readers. 

5.2 Rules surrounding permission to tape telephone conversations differ between states. Seek 
specific legal advice as pertains to your state before taping any conversations. Be aware that 
approval must be sought if recording is to be used as audio in any online capacity. 

6. Confidential sources 

6.1 The sources of information must be identified, wherever possible. When an informant insists 
on anonymity, verification of the information offered must be sought from other, preferably 
attributable, sources. 

6.2 A promise of confidentiality to a source must, of course, be honoured. However, journalists 
must be aware of the possible consequences. For example, a judge may order the source to be 
identified. Defiance of this order could lead to conviction for contempt of court, with the 
consequence of being imprisoned or being sanctioned with a heavy fine. 

7. Harassment 

7.1 Do not harass or try to intimidate people when seeking information or photographs. 

7.2 Do not photograph people on their property without their consent unless the public interest in 
doing so is clear. 

7.3 If asked to leave private property, do so promptly. 

7.4 Do not persist in telephoning, pursuing, questioning, door-stopping or obstructing access 
after you have been asked by an authorised person to stop. 

8. Discrimination 

8.1 Do not make pejorative reference to a person’s race, nationality, colour, religion, marital 
status, sex, sexual preferences, age, or physical or mental capacity. No details of a person’s race, 
nationality, colour, religion, marital status, sex, sexual preferences, age, or physical or mental 
incapacity should be included in a report unless they are relevant. 
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9. Grief and distress 


9.1 Reporters and photographers must always behave with sensitivity and courtesy toward the 
public, and in particular towards those involved in tragic events. No one should be put under 
pressure to be photographed or interviewed. Initial approaches might best be made through 
friends or relatives. We should respect the wishes of the bereaved or grieving. 

9.2 Do not go into non-public areas of hospitals, welfare institutions, funeral parlours, churches, 
etc, without identifying yourself or without permission of the people affected or their 
intermediaries, subject to the conditions of covert activity outlined above. 

9.3 Maintain sensitivity when recalling tragedy or crime. 

10. Children 

10.1 Extreme care should be taken that children are not prompted in interviews, or offered 
inducements to cooperate. 

10.2 Do not identify children in crime and court reports without state specific legal advice. 

10.3 Do not approach children in schools without the permission of a school authority. 

11. Suicide 

11.1 Do not reveal graphic details of a suspected suicide. Avoid making judgements about the 
method of death which suggest suicide is an acceptable means of resolving problems, 
particularly among young people. 

11.2 Do not report details of method and location of a suicide unless the public interest in doing 
so clearly outweighs the risk, if any, of causing further suicides. 

11.3 Do not sensationalise, glamorise or trivialise suicides. 

11.4 Adopt special sensitivity and moderation in gathering and reporting news to mitigate harm 
or hurt to all of those affected by suicide or attempted suicide, including the person themselves 
and their family. 

11.5 Where possible, include in such reports the contact number of support groups where people 
with problems may seek help. 

12. Illegal drugs 

12.1 Do not report recipes for drug manufacture details of distribution or descriptions of the use 
of other harmful substances unless justified by public safety considerations or at the request of 
authorities. 
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13. Weapons and threats 

13.1 Do not report threats to use bombs or other weapons or threats of extortion unless public 
safety justifies it, or when the authorities request you to do so, or when it is necessary to explain 
public disruption caused by the authorities’ reaction to such a threat. 

13.2 Do not report details of the manufacture or methods of using explosives, ammunition, 
firearms, fireworks, crossbows, booby traps or any potentially lethal device. 

14. Payment for information 

14.1 Payment must not be made for interviews or information. In the event that a demand for 
payment or other form of reward or compensation is made, agreement must not be given without 
the group editorial director’s approval. 

14.2 The same principle applies to payments to criminals and their families and associates, 
witnesses in criminal proceedings and their families and associates. 

15. Personal gain 

15.1 Employees must not request or accept any money, travel, goods, discounts, entertainment or 
inducements of any kind outside the normal scope of business hospitality. 

15.2 Bribes are to be rejected promptly and the managing editor and divisional head informed 
immediately. 

15.3 Only the managing editor, editorial director or a nominee is authorised to accept offers of 
free or discounted travel, accommodation etc on behalf of a publication. 

15.4 The managing editor has the absolute right to decide whether to accept an offer, who should 
be assigned and whether a report is published as a consequence. These conditions must be made 
clear to whoever made the offer. 

15.5 Gifts of cash (any sum) are never acceptable. 

15.6 Employees must never solicit or request any gift or benefit for themselves or anyone else in 
connection with their employment. 

15.7 Employees must never solicit discount travel or accommodation for themselves; nor 
misrepresent their role within News in order to secure any form of travel discount or 
accommodation. Any travel provided free of charge by non-News Ltd companies must be 
approved prior to any commitment being entered into. All international travel must be approved 
in advance by the group editorial director. 

15.8 Employees must never use their employment with News Limited as a means of gaining any 
form of entitlement or benefit from a commercial organization. 
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15.9 Employees must not accept personal gifts above a nominal value of $100. If a gift has more 
than a nominal value, it may only be accepted following approval of the relevant departmental 
manager or editorial executive. 

16. Financial reporting 

16.1 It is illegal for employees to make personal gain from financial information received in 
advance of general publication. It is illegal to pass this information to others. 

16.2 Journalists must not write about shares, securities or companies in which they, their family 
or friends, have a financial interest without disclosing that interest to the editor. 

16.3 A declaration of interest must be made if journalists have traded or intend to trade, directly 
or indirectly, in shares or securities about which they have written recently or intend to write 
soon. 

16.4 Journalists should not write about prospectuses prior to their lodgment without confirming 
that regulations of the Australian Securities Commission are not breached. 

17. Plagiarism 

Plagiarism is theft. 

18. Photographic enhancement and manipulation policy 

18.1 Images prepared for publication should meet the following guidelines. It is the 
responsibility of staff to produce true and accurate representations for publication. The 
credibility of our photographs is all important to the integrity of our newspapers and online sites. 
Enhancement of photographs is acceptable. However, this should be limited to simple procedures 
which improve reproduction quality, ie; auto enhancement. 

18.2Colour alteration, over sharpening and image manipulation is prohibited. 

18.3Subject to Clause 1, wire services pictures and images bought from non-News Group 
sources must not be altered except where an editor or the most senior editorial executive on duty 
deems it necessary to delete matter which might cause offence. Picture sources should be 
credited and any alteration explained in the caption. 

18.4 Freelance, occasional and on-the-spot contributors must give an undertaking in writing that 
their pictures have not been altered. Except in special circumstances and on approval of the 
editor or the most senior editorial executive on duty, the source should be credited in the caption. 

18.5 Any image that has had the subject altered or added to should be clearly acknowledged in 
the caption as “ Digitally Altered Image 
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18.6 Images that News Limited companies sell for publication or private sales must be offered 
without electronic manipulation subject to clause 1. 

18.7 Pictures by staff photographers being published in News Limited publications may be 
altered to achieve special effects or for artistic purpose, but only with the approval of the editor 
or the most senior editorial executive on duty. Pictures so treated must carry a warning in the 
captions explaining that the image has been altered when they are published or transmitted 
interstate or overseas. 

18.8 Any special image that requires archiving and has been altered must be clearly marked to 
this effect before being archived and an original filed. 

19. Interviews/Requests for information or documentation in third party litigation 

19.1 In general. News Limited expects employees and contributors to co-operate with the 
authorities in investigations. However, requests by police or other authorities for work-related 
interviews must be referred to the managing editor and divisional head. 

19.2 No employee of News Limited should speak in that capacity to another media organisation 
or at a public event without permission of the state editorial director or managing editor. (See the 
External Media policy guidelines below). 

20. Advertising 

20.1 Editorial material created as a condition of placing an advertisement (i.e. for favourable 
consideration) must carry a clear label at the top of the page, or directly above an isolated item: 
“advertisement”, “advertorial” or “advertising feature”. 

20.2 Where possible, news stories which inadvertently relate to an advertisement, or advertiser, 
should not be carried on the same page. 

21. Conflict of interest 

21.1 A conflict of interest arises when personal interests or divided loyalties interfere with the 
ability to make sound, objective business decisions on behalf of the company . Staff may join 
and participate in any lawful political or community organisations or activities but must avoid 
any potential conflict of interest with their employment, and notify the editor if such a potential 
exists; 

21.2 The editor must be made aware as soon as possible if a reporter is assigned to a story that 
presents a possible or real conflict of interest. Employees have an obligation to report potential 
personal conflicts of interest to the editor and managing editor. 

21.3 Any employee wishing to perform paid or unpaid work for a rival party publication, radio or 
television outlet must receive written approval from the editor before doing so. 
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21.4 Contributors must comply with provisions relating to conflicts and must declare any real or 
potential conflict of interest arising from material submitted for publication and supervisors must 
do their utmost to ensure no conflict exists. Any association which may have a bearing, or appear 
to have a bearing, on a contributor’s view, must be identified with the published material. 

21.5 Failure to notify the editor and managing editor of any real or potential conflict of interest 
may result in dismissal 

22. Standards of Business Conduct 

22.1 News Corporation has in place Standards of Business Conduct with which employees must 
comply. These are available on the Intranet. 

23. Confidential Information 

23.1 The company’s reputation is one of our most valuable assets. We are all responsible for 
protecting the confidentiality of company information and we cannot: 

• Disclose that information to third parties without proper authorisation to do so; 

• Use the information for personal gain; or 

• Use the information in any manner that is inconsistent with the company’s interests. 

• Confidential information may include information or data about the company’s planning, 
business strategy, projects, existing or potential customers, competitors or suppliers, 
financial results or operations, major contracts, commencement of major litigation, 
confidential personnel information and anything else which is not in the public domain. 

24. Other Obligations 

24.1 Do not bring the reputation of the company, your colleagues or your masthead into 
disrepute. 

24.2 Respect the confidences and sensitivities of your colleagues at all times. 

24.3 Familiarise yourself with the company policies regarding employees such as bullying and 
harassment. 

25.3 All employees are required to be neat and dressed appropriately for their particular job. 

25.5 Employees must protect company assets from theft, carelessness, waste and misuse and 
respect the property rights of others. 

26. Breaches of policy 

26.1 Group publications must regularly publish advice to readers on how to lodge a complaint 
about the conduct of an editorial employee or the content of a story. 
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26.2 Responses to complaints by an authorised officer of the company should be timely, subject 
to any legal considerations. 

26.3 Complaints involving alleged breaches of this policy will be investigated by the managing 
editor of the newspaper concerned, or by an executive of equivalent status. Proven breaches will 
be dealt with in accordance with the company’s disciplinary procedures. 

News Limited 

Editorial Code of Conduct Professional Conduct Policy July 2012 
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Exhibit M 



9/8/2014 


Who We Are | News Corp 



Delivering experiences for our customers 

and consumers is at the heart of who we are. 


Atwd Australia 



Together we're striving to unlock the power of the Imagination. 

ofu! 1 * pi 1 n : -ij! i - • : :i ■;:< ■ i;,; ■ •, ; ■ .■ ' 

iiistidious foodie, 

for customers. 


FB NEWSWIRE 


http://newscorp.corrVwtio-we-are/ 
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9/8/2014 


Who We Are | News Corp 


FBNewswire 


Authenticating information is at the helm of our mission to produce and 
disseminate quality news across the globe. 

A partnership between Storyful and Facebook has made finding verified news content, including 
videos and photos, seamless. FB Newswire aggregates real-time, user-generated news in a 
groundbreaking resource that journalists can turn to for accurate results. 


NEWS AMERICA MARKETING 



Increasingly smarter phones means we're finding more intuitive and useful 
ways to connect our daily routine to the very devices we depend on daily. 

News America Marketing has partnered with Thinaire and Bertolli Olive Oil to launch a point-of- 
purchase campaign allowing shoppers with NFC-enabled phones to instantly pull up recipes, videos 
and useful cooking tips while shopping the olive oil aisle of their local grocery store — all with just a 
tap of a phone. 


http://nevwoorp.corrVwho-we-are/ 
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9/8/2014 


Who We Are | Nev« Corp 


AMPLIFY 



We're building digital curriculum to reflect the information-rich and 
collaborative structure of the K-12 classroom. 

Beginning Fall 2014, students in Grades 6-8 will get Language Arts classes with a twist — an e- 
library stocked with more than 300 books, richer digital media inside 20 curriculum-intense games, 
and a smarter analytics engine that promotes 3x more reading and writing, Together with Amplify's 
sturdier Intel-based tablets, the 2014-2015 school year is open for a better digital education. 


NEWS CORP AUSTRALIA 



We're making leaps in mobile advertising by expanding our customers' 
connectivity in an increasingly mobile market. 

Advertisers in Australia can now take advantage of expanding timed and adhered mobile ads that 
don't interfere with user experience. This means that brands can optimize space and attractively 
engage readers in a friendly, non-intrusive way. 


http://nevwcorp.corrW4iowe-are/ 
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9/8/2014 


Who We Are | New Corp 


THE TIMES MAGAZINE 



We know what it takes to captivate the attention of the contemporary 
consumer. 

Advertisers rely on us to expand their audiences and to increase revenue, and this drives the 
innovation behind our advertising products. In the case of The Times Magazine, we introduced a 'tap 
and buy' feature resulting in a seamless experience for our readers and new commercial 
opportunities for our clients. 


WONDERS OF THE UNIVERSE 


http://newcorp.conVwho-we-are/ 
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9/8/2014 


Who We Are | N ews Corp 



The Wonders of the Universe app developed by HarperCollins UK set the bar for 
innovation in the book publishing industry. 

Marrying gorgeous CGI visuals, BBC video content and an impressive user experience, 

The Wonders of the Universe app reached No. 1 on the UK's Top Grossing iPad App chart, 
exemplifying HarperCollins 200-year legacy of achieving maximum reach for authors. 


EXECUTIVESl CONTACT US I TERMS| PRIVACY I ©2014 news corporation, all 
RIGHTS RESERVED 


http://newscorp.conW/iovke-are/ 
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Exhibit N 


From: The Australian Community < info@aucommunitv'.orq > 

Date: 2014-09-10 19:16 GMT+02:00 .. 

Subject: RE: September Newsletter Feedback 

1 do not believe they fly the newspapers to New York, however, many of our members subscribe 
electronically to these newspapers. 

http://www,t h ea u st r a I i a n. c om.au/ 

http./'www smh.coni.au/ 

http://www.adelaidenow.com.au/ 

We hope this helps. 

Best Regards, 

646.249.1741 | mfo@AUCommunity.org| www,AUCQiimunit>\.org 


Connecting 20,000 Australians in New York 








IFILED: NEW YORK COUNTY CLERK 10/27/2014 05:32 PM| 

NYSCEF DOC. NO. 43 


INDEX NO. 152656/2014 
RECEIVED NYSCEF: 10/27/2014 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 

- x 

PLEASE TAKE NOTICE that, upon (i) the accompanying Memorandum of Law in 
Support of Defendants Tory Shepherd, Advertiser Newspapers, Amy McNeilage, and Fairfax 
Media’s Motion to Dismiss the First Amended Complaint, (iii) the Affidavit of Tory Shepherd, 
(iv) the Affidavit of Amy McNeilage, (v) the Affidavit of Michael Cameron, (vi) the Affidavit of 
Richard Coleman, (vii) the Affirmation of Katherine Bolger, and the exhibits annexed thereto, 
and upon all the proceedings in this case to date, Defendants Tory Shepherd, Advertiser 
Newspapers, Amy McNeilage, and Fairfax Media will move this Court at the Motion 
Submission Part, 60 Centre Street, Courtroom 130, New York, New York 10007, on November 
14, 2014 at 9:30 a.m., or as soon thereafter as counsel can be heard, for an order pursuant to 
Rules 3211(a)(1), (7) and (8) of the New York Civil Practice Law and Rules dismissing the First 
Amended Complaint in the above-captioned action in its entirety as against all Defendants’ and 
granting such other and further relief (together with costs) as this Court deems appropriate, on 
the grounds that this Court lacks jurisdiction, the statements complained of do not appear in the 
article or are either true, opinion, not defamatory, or not “of and concerning” Plaintiff, 


Index No. 152656/2014 

NOTICE OF MOTION 

ORAL ARGUMENT 
REQUESTED 
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Defendants did not act with the sole purpose of harming Plaintiff, and Plaintiff has not pled 
liability as to each and every Defendant. 

PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served on the undersigned so that they are received no later than seven 
days before the return date of this motion. 

The Complaint in the above-entitled action is one for injurious falsehood, tortious 
interference with prospective economic advantage, libel and prima facie tort. 

Dated: New York, New York Respectfully submitted, 


October 27, 2014 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 



321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

Email: kbolger@lskslaw.com 


Counsel for Defen dan ts 


TO: 

Roy Den Hollander, Esq. 
545 14 th Street, 10 D 
New York, NY 10009 

Plaintiff pro se 
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NYSCEF DOC. NO. 45 


INDEX NO. 152656/2014 
RECEIVED NYSCEF: 10/27/2014 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


AFFIRMATION OF 
KATHERINE M. BOLGER 


Hon. Milton A. Tingling 


Defendants. 

- x 


KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ Motion to Dismiss the Complaint of Plaintiff Roy Den Hollander 
(“Hollander”) pursuant to Rules 3211(a)(1), (7), and (8) of the New York Civil Practice Law and 
Rules. I make this statement upon my personal knowledge, and I would be competent to testify 
at trial to the facts set forth herein. 

2. A true and correct copy of the Amended Complaint against Defendants is annexed 
hereto as Exhibit l. 1 


1 We have provided the exhibits in PDF-A format, as required by the Court. In the process of converting the 
exhibits from PDF to PDF-A, however, some exhibits have lost the ability to be searched. If the Court would like a 
searchable PDF copy of any exhibit, we will provide one. 






3. 


Annexed hereto as Exhibit 2 is a true and correct copy of the affidavit of Michael 


Cameron, sworn to on October 27, 2014 in Sydney, Australia. 

4. Annexed hereto as Exhibit 3 is a true and correct copy of the affidavit of Tory 
Shepherd, sworn to on October 24, 2014 in Adelaide, Australia. 

5. Annexed hereto as Exhibit 4 is a true and correct copy of the affidavit of Richard 
Coleman, sworn to on October 22, 2014. 

6. Annexed hereto as Exhibit 5 is a true and correct copy of the affidavit of Amy 
McNeilage, sworn to on October 22, 2014 before a solicitor in Sydney, Australia in the ordinary 
course of business. 

7. On August 31, 2012, Hollander wrote an article for A Voice for Men article titled 
“Update on the Church of Feminism.” A true and correct copy of the article available at 
http://www.avoiceformen.com/feminism/feminist-governance-feminism/update-on-the-church- 
of-feminism is annexed hereto as Exhibit 6. 

8. On August 20, 2012, Hollander wrote an article for A Voice for Men titled 
“Hollander files human rights complaint in NYC” in which he described a complaint he had filed 
before the New York Human Rights Commission. A true and correct copy of the article 
available at http://www.avoicefonnen.com/mens-rights/hollander-files-human-rights-complaint- 
in-nyc is annexed hereto as Exhibit 7. 

9. Annexed hereto as Exhibit 8 is a true and correct copy of Hollander’s Copyright 
Complaint filed in Hollander v. Swindells Donovan, No. 08-4045 (E.D.N.Y. Oct. 3, 2008). 

10. Annexed hereto as Exhibit 9 is a true and correct copy of Hollander’s Brief for 
Plaintiff-Appellant filed in Hollander v. Copacabana Nightclub, No. 08-5547-cv (2d Cir. Mar. 
19, 2009). 
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11. Annexed hereto as Exhibit 10 is a true and correct copy of Hollander’s Brief for 
Plaintiffs-Appellants fded in Hollander v. United States, No. 08-6183-cv (2d Cir. Apr. 25, 2009). 

12. On October 24, 2010, Hollander wrote an article for A Voice for Men titled “Why 
Can’t the Men’s Movement Get its Act Together?”. A true and correct copy of the article 
available at http://www.avoiceformen.com/mens-rights/hollander-files-hurnan-rights-cornplaint- 
in-nyc is annexed hereto as Exhibit 11. 

13. Annexed hereto as Exhibit 12 is a true and correct copy of Hollander’s 
Memorandum of Law in Support of Named Plaintiffs Motion for Disqualification of Judge 
Cedarbaum filed in Hollander v. Copacabana Nightclub, No. 07-cv-5873(MGC) (S.D.N.Y. Oct. 
9, 2007). 

14. Annexed hereto as Exhibit 13 is a true and correct copy of the Establishment 
Clause and Equal Protection Complaint filed in Hollander v. Institute for Research on Women & 
Gender at Columbia University, No. 08 Civ. 7286 (S.D.N.Y. Aug. 18, 2008). 

15. Annexed hereto as Exhibit 14 is a true and correct copy of a Southern Poverty 
Law Center article titled “Misogyny: The Sites” available at http://www.splcenter.org/get- 
informed/intelligence-report/browse-all-issues/2012/spring/misogyny-the-sites. 

16. Annexed hereto as Exhibit 15 is a true and correct copy of Hollander’s Complaint 
filed in Hollander v. Norton, No. 08-113595 (Sup. Ct. N.Y. Cnty. Oct. 7, 2008). 

17. Annexed hereto as Exhibit 16 is a true and correct copy of a cached screen shot 
of Hollander’s website, http://www.roydenhollander.com, captured by an Internet archiving 
website. Hollander’s website is no longer operable. 

18. Annexed hereto as Exhibit 17 is a true and correct copy of Hollander’s Appeal 
and Complaint in Hollander v. Velez, No. M-P-A-l 1-1024266 (N.Y.C.H.R. Aug. 17, 2012). 
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19. Annexed hereto as Exhibit 18 is a chart of the defamatory statements complained 
of in this case for the Court’s convenience. 

20. For the convenience of the Court and counsel for the parties, attached hereto as 
Exhibit 19 is a true copy of a decision in Grimaldi v. Ho, No. 6909/2012 (Sup. Ct. Dutchess 
Cnty. Sept. 3, 2013) which is not readily available. 

2 1 . Annexed hereto as Exhibit 20 is a true and correct copy of a The New York 
Times’’ article titled “Court Rejects Men’s Studies Lawsuit” available at 
http://cityroom.blogs.nytimes.com/2009/04/27/court-rejects-mens-studies-lawsuit. 

22. Annexed hereto as Exhibit 21 is a true and correct copy of a The Washington 
Free Beacon article titled “Anti-Feminist Lawyer Plans Lawsuit to Force Women to Register for 
Draft: Has difficulty finding plaintiff’ available at http://freebeacon.com/issues/anti-feminist- 
lawyer-plans-lawsuit-to-force-women-to-register-for-draft/. 

23. Annexed hereto as Exhibit 22 is a true and correct copy of a Media Matters 
article titled “Cavuto hosted ‘ anti-feminist attorney’ Hollander, who advocated ‘cutting] out the 
feminazi, feminist women’s studies programs’ at Columbia,” available at 
http://mediamatters.org/research/2008/08/21/cavuto-hosted-anti-feminist-attorney-den- 
hollan/144512. 

24. Annexed hereto as Exhibit 23 is a true and correct copy of a Ivy-Gate article 
titled “Middle-Aged White Guy Sues Columbia for Discrimination; An Interview with Roy 
Hollander, Men’s Rights Pioneer” available at http://www.ivygateblog.com/2008/08/middle- 
aged-white-guy-sues-columbia-for-discriminationan-interview-with-roy-hollander-mens-rights- 
pioneer. 
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25. Annexed hereto as Exhibit 24 is a true and correct copy of a The New Yorker 


article title “Hey, La-a-a-dies!: Ladies’ Night lawsuit” available at 
http://www.newyorker.com/magazine/2007/08/06/hey-la-a-a-dies. 

26. A true and correct copy of a clip from the cable television show The Colbert 
Report titled “3/31/11 in :60 Seconds” available at, 

http://thecolbertreport.cc.com/videos/ypge4c/3-31-11-in—60-seconds. See also 
http ://gothamist. com/2011/04/01/video_ladies_night_lawyer_gets_roas .php. 

Dated: New York, New York 


October 27, 2014 



KATHERINE M. BOLGER 
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EXHIBIT 2 


SUPREME COURT OF THE STATE Oh NEW YORK 
COUNTY OF NEW YORK 

...-...- x 


ROY DEN HOLLANDER. 


Plaintiff. 


Index No. 152656/2014 


-against- 

TORY SHEPHERD. ADVERTISER NEWSPAPERS 
PTY LTD.. AMY McNEILAGE. FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED. 


Defendants. 


x 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS' 1 MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 


City of Sydney ) 

) ss.: 

State of New South Wales. Australia ) 

MIC!IAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts slated in this affidavit and submit this 
affidavit in support of Defendants' Motion to Dismiss. 

2. Since 2013 I have been employed as the National Editorial Counsel at News 
Limited (doing business as News Corp Australia). In that capacity I am responsible for oversight 
of the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited ("Advertiser Newspapers”) is 
organized under the laws of Australia. 


I 






4. Advertiser Newspapers is a wholly-owned subsidiary of News Corp Australia and 
publishes The Advertiser. News Corp Australia, in turn, is a wholly-owned subsidiary of News 
Corp. which is a Delaware Corporation w ith its principal place of business in New York. 

5. Neither News Corp nor News Corp Australia run the day-to-day operations of 
Advertiser Newspapers, although News Corp does make broad policy decisions for Advertiser 
Newspapers. 

6. The Advertiser is targeted to an Australian audience and particularly to people in 
Adelaide and South Australia. It is available at the URL: http://www.adelaidenow.com.au. The 
home page includes a weather icon listing the current temperature in Celsius in Adelaide. 
Australia and a section called “SA News." SA stands for South Australia. The publication 
contains local sports for the schools and regional teams in the Adelaide area as well as local 
news, restaurant review s, and stories of local interest to individuals in Adelaide and South 
Australia. 

7. Advertiser Newspapers does not publish in New York and does not directly sell 
any products in New York. 

8. The Advertiser allows visitors to the website to subscribe to The Advertiser, but 
does not target subscribers in New York. Anyone w ith a computer and a credit card can 
subscribe. 

9. Advertiser Newspapers does not target any New York audience or New York, 
generally. 

10. Advertiser Newspapers does not have any business ventures in New York. 

11. Advertiser Newspapers does not have office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 
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WHEREFORE. Defendants Tory Shepherd. Advertiser Newspapers Ply Ltd.. Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 


fa 

MICHAEL CAMERON 


Sworn to and subscribed before me 
this ■ day of October. 2014. 



Legal Practitioner 

State of New South Wales 

Australia 
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EXHIBIT 3 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


ROY DEN HOLLANDER, 


Index No. 152656/2014 


Plaintiff, 


-against- 


TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 

- x 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 
DEFENDANTS' MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Adelaide ) 


) ss.: 


State of South Australia, Australia ) 

TORY SHEPHERD, being duly sworn, deposes and says: 

1. I am a citizen of Australia and a resident of Adelaide, South Australia. I have 
personal knowledge of the facts stated in this affidavit and submit this affidavit in support of 
Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was the Political Editor for The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for The Advertiser , my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 
specifically, in South Australia. 



Andrew David Short 
A Commissioner for taking 
Affidavits in the Supreme Court 
of South Australia 
















4. In my capacity as the Political Editor, 1 wrote articles regarding a prospective 
male studies course at the University of South Australia, one of which was dated January 12, 
2014, two of which were dated January 14, 2014, and another which was dated June 18, 2014. 

5. A true and correct copy of the article published on January 12, 2014 and given the 
headline “Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. This article appears on The Advertiser website 
under the “South Australia” news section. 

6. A true and correct copy of the article published on January 14, 2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. This article appears on The Advertiser website under the “South 
Australia” news section. 

7. A true and correct copy of the article published on January 14, 2014 and given the 
headline “Tory Shepherd: Pathetic bid for victimhood by portraying women as villains” is 
annexed hereto as Exhibit C. This article appears on The Advertiser website under the “Opinion” 
subsection, which is within the “News” section. 

8. A true and correct copy of the article published on June 18, 2014 and given the 
headline “Men’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County” is annexed hereto as Exhibit D. This article 
appears on The Advertiser website under the “Opinion” subsection, which is within the “News” 
section. 


9. 1 wrote the articles because they related to a controversy taking place in Australia, 

and the articles were intended for publication in Australia and were directed at an Australian 
audience. 
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10. By writing the articles, 1 did not intend to target the United States or the State of 


New York. 


11. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

12. After writing the January 12 article, 1 spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

13. In my original affidavit in support of the Defendants’ motion to dismiss the 
complaint, 1 erroneously stated that I had no other contact with anyone in New York besides the 
telephone call with Mr. Den Hollander. 1 regret this inadvertent error. 

14. In fact, I also exchanged several emails with Miles Groth, a professor at a New 
York college. I did not purposefully omit this fact from my prior affidavit and did not intend to 
deceive the Court by accidently omitting this fact. I simply forgot to include it. 

15. Besides the email exchanges with Mr. Groth, the email sent to Mr. Den 
Hollander, and the single telephone call with Mr. Den Hollander, I had no contact with anyone 
else in New York in preparing the articles. 

16. I have never visited the State of New York or travelled through the State of New 


York. 


17. 1 do not reside in New York and I do not own any property, real or personal, that 
is situated there. 

18. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

19. I have never voted or been registered to vote in New York. 
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20. I have never undertaken any business ventures involving New York properties or 


entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 

■ 

,'V s 


TORY'SHEPHFfRD 


Sworn to and subscribed before me 
this 24th day of October, 2014. 



Andrew David Short 
A Commissioner 'or taking 
Affidavits In the Supreme Court 
ol South Australia 
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THE ADVERTISER 
NEWS 

Lecturers in world-first male studies course at 
University of South Australia under scrutiny 

POLITICAL EDITOR TORY SHEPHERO 
THE ADVERTISER 
JANUARY 12, 2014 8:08PM 

LECTURERS In a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in”. 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer” Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms”. 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 


The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 



















Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 

"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 

'The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It’s very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

He said there were groups that legitimately help men, and then the more extreme activists. 

'That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 





"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 

UniSA’s Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 

"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 
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University of South Australia gives controversial 
Male Studies course the snip 

TORY SHEPHERD POLITICAL EDITOR 
THE AOVERTTSER 
JANUARY 1-4 2014 11 15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates h ad links to e xtre me men ' s righ ts organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved’ and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

« 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now”. 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 














However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday’s Advertiser. 

Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

“As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided “a dangerous platform for anti-women views". 
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NEWS 

Tory Shepherd: Pathetic bid for victimhood by 
portraying women as villains 

TORY SHEPHERD THE ADVERTISER JANUARY 14, 2014 11:04PM 

IF you accuse a bunch of men's rights extremists of calling women whores and 
bitches, be prepared for them to deny they call women whores and bitches. 

And then prepare for them to call you a whore and a ... well, worse. 

Which is no big drama -1 learned long ago what happens if you cross these guys. Besides, last 
week I was called ShortHairLargeArse and ButchHairBargeBum. Far more accurate insults, 
although my hair has really grown quite long lately. 

But I'm pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South Australia. 

Most of the courses now won't go ahead - the uni says they were never approved, while other 
materials they say were pending sufficient interest, and a swag of proposed lecturers seemed to 
think they were locked in. 

READ MORE: Gillard 'treatment 1 a political turnoff 

Big ups to UniSA for having the sense to reject anything linked to those at the very fringe of the 
men's rights spectrum, and instead focus on men's health, taught by their own lecturers, not 
overseas ring ins. 

You'd think I'd shut up now the plans are off the table, but it’s really important to get across 
the bigger picture. See, most people probably think that the men's rights guys I was talking 
about - the ones who habitually call women names, argue that they routinely make up rape, 
and put it about that women either incite their own domestic violence or are the abusers 
themselves - are just circle-jerk misogynists. 

They are - misogynists, I mean. And we're talking old-school misogyny - the hatred of women - 
as well as the new-school misogyny - entrenched prejudice against women. 

Not just harmless condescension or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They're trying to get up the stairs and into the light. 

They want to play outside with legitimate experts in men's issues and male disadvantage. 








Its a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the actual 
scientists. Find odd reports and old stories, random statistics and shocking anecdotes, and 
stitch them into a Hannibal Lecter-style creation that mimics valid inquiry. 

Try to sound like the real deal, and look enough like them to fool some people, some of the 
time. 

The good news is most of them struggle to keep up the farce. Paul Elam, editor of A Voice For 
Men, which is the global hub of men's rights delirium, popped up on FiveAA yesterday and said 
it was a lie that his site referred to women as bitches. That is, in turn, a lie. Any doubters 
should just Google it. 

I suspect that Mr Elam's defence, as it is entirely clear that he loves to call women names, that 
he thinks women sometimes are "begging" to be raped, that he scoffs at domestic violence and 
seems to think women deliberately provoke violence against themselves to somehow get at 
men, is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow his managing 
editor's line of logic. Dean Esmay, talking about The Advertiser story on how their site likes to 
call women whores and bitches, said yesterday: 

"We do not regularly call women as a class whores or c**ts... we will on occasion call a woman, 
like Tory Shepherd or a man like (University of Wollongong lecturer) Michael Flood a whore, a 
c**t, or a bitch... yes, we use heated rhetoric." 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard done-by 
men are. 

Not in the important areas of health, where men are behind, or even education, where the 
same thing is happening. Or suicide. 

No, not because of that, but because they keep getting ripped off and attacked by crazy bitches 
and feminazis out to oppress them. 

Poor boys, trying desperately to daim the mantle of victimhood. It would be pathetic if it wasn't 
for the fact that they are trying to make women into villains at the same time. 

It could be dismissed if they weren't trying to creep in where they are not needed, or wanted. If 
they weren't trying to lobby for law changes or to brainwash people into thinking black is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic violence, of 
false rape accusations, of gold diggers. 

But these guys drown out any real discussion with their endless angry spittle. And that's the 
real bitch. 
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NEWS 

Men's rights campaigner Roy Den Hollander 
attacks The Advertiser's Tory Shepherd in 
bizarre legal writ filed in New York County 

TORY SHEPHERD THE ADVERTISER JUNE 18, 2014 2:15PM 


ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and 
says if feminists are hot, they can walk all over him in their stilettos. 

Which isn't all that interesting in and of itself, except this is the guy who wanted to teach the 
men of South Australia about their position in the world. 

After The Advertiser revealed UniSA was planning a course in men's studies that included men 
with links to US men's rights extremists, the course was canned. 

Well, according to the university it was never formally approved, although there was a course 
list in existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to 
lecture. 

His subject was going to be about how the law discriminates again men and in favour or 
women. 

See, Mr Den Hollander is a proudly "anti-feminist" lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case where he tried to sue nightclubs for hosting ladies' nights - 
alleging they discriminated against men by giving women cheaper or free drinks or entry. 

Now Mr Den Hollander is suing me (as the political editor of the "online newspaper The- 
Advertiser-Sunday-Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of 
New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

So this is now the subject of legal action - from the land where free speech is in the 
Constitution. 

So I probably can't bang on too much. But Mr Den Hollander, representing himself, has penned 
a legal document (handed over to The Advertiser by a sheriff - who knew we had sheriffs?) 
that cannot remain between me and my lawyer. It's gold and genius like this should be shared. 

















So with no further ado, here are some lessons from Mr Den Hollander, who will not be paid to 
give lessons at UniSA: 

Lesson 1: How to censor a journalist by accusing them of censorship. 

"Two modern-day, book-burning, Bacchae reporters from down-under authored and published 
false and misleading information concerning Plaintiff (Den Hollander) with the intent and result 
of harming his economic interests and interfering with a prospective economic advantage by 
causing the University of SA to incinerate the section of a proposed male studies course that 
Plaintiff would have taught," he writes. But wait. 

Lesson 2: How to personally attack a journalist by accusing them of personal 
attacks. 

"The two reporters, Tory Shepherd, AKA "Tory the Torch” for The Advertiser and Amy 
McNeilage, AKA "Amy McNeuter" for The Sydney Morning Herald, used their power as reporters 
to do what weak-minded ideologues have done throughout history — employ personal attacks 
to prevent the spread of knowledge and ideas that they disagreed with." 

Lesson 3: How to prove you are not an extremist by sounding like an extremist. 

"If these two feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators of the University of SA, students there would have had an 
opportunity to acquire information and consider views not available anywhere else in higher 
education." 

Brilliant, no? 

Mr Den Hollander goes on to argue that the "psychological-bacchanalian frenzy" was "yellow, 
female-dog-in-heat reporting" that somehow created the impression that he was "evil and 
should figuratively, if not literally, have his tongue cut out". And questions where I "ever 
uttered a disparaging word about men when going through the trouble of maintaining blonde 
hair at (my) age". Whatever that means. 

"Thank goodness for Australians that Tory was not around for Australia's battle against the 
Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending up 
as Japanese 'comfort girls'," he writes. 

He also talks of his concern that "alien wives and girlfriends" are making up phony abuse cases 
against men, and that men are being targeted by feminists because they were trying to escape 
said feminists by going overseas for girlfriends. 

Guys don't get off scot-free, though - he also has a crack at "girlie-guys". In the men's rights 
vernacular, "girlie-guys" are usually known as "manginas". The terms refer to males who 




believe in equality for women - in Mr Den Hollander's words: "girlie-guys who hope that by 
being sycophants, they can avoid being hexed by the feminists". 

It's at about this point that I start to wonder: Why on Earth give such a man more publicity? 

But it's important, I think, to remain aware and wary of people like Mr Den Hollander. 

I suspect the people at UniSA who flirted with the idea of bringing him over to teach may not 
have really understood his philosophy. 

I also wanted to use this opportunity to put on the public record that I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stilettoes. 
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AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Sydney ) 

) ss.: 

State of New South Wales, Australia ) 

RICHARD COLEMAN, being duly sworn, deposes and says: 

I am an employee of Fairfax Limited of which Fairfax Media Publications Pty Limited (“Fairfax 
Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit and 
submit this affidavit in support of Defendants’ Motion to Dismiss. 

1. Since 1993,1 have been employed as the Solicitor of Fairfax Media. In that 
capacity I am responsible for prepublication advice to a range of publications of Fairfax Media 
and other subsidiaries of Fairfax Media Limited. 

2. Fairfax Media is organized under the laws of Australia. 

3. The Sydney Morning Herald is published by Fairfax Media. 

4. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not sell any products in New York. 
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5. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies of The Sydney Morning Herald to be distributed in the United States, 
but neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

6. Fairfax Media and The Sydney Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. It is available at the URL: http:// 
www.smh.com.au/. Like other local news websites, the homepage includes a weather icon for 
Sydney, Australia noting the temperature in Celsius and also has a link for live updates on traffic 
conditions in Sydney. It also has a section specific to “New South Wales” and articles tagged 
with “NSW,” which stands for “New South Wales.” 

7. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

8. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. The Sydney 
Morning Herald formerly had correspondents located in New York City, but has not done so 
since 2012, almost two years before the Article was published. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 






Richard Coleman 
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Sworn to and subscribed before me 
this 2L- day of October, 2014. 

t 

Notary Public 
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AFFIDAVIT OF AMY McNEILAGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Sydney ) 

) ss.: 

State of New South Wales, Australia) 

AMY McNEILAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citiren of Australia and a resident of 
Newtown, Australia. I have personal knowledge of the facts slated in this affidavit and submit 
this affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, 3 was a reporter for The Sydney Morning 
Herald 'National in Sydney, Australia. 

3. As a reporter for The Sydney Morning Herald National , my responsibilities 
included research, sourcing, and writing articles about general interest news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity as a reporter, T wrote one article dated January 14 regarding a 
prospective male studies course at the University of South Australia. A true and correct copy 



1 








of that article, which was given the headline “University of South Australia distances itself 
fro nr males studies proposal" (the “Article 3 )? i$ annexed hereto as Exhibit A. The Article 
appeared online under The Sydney Morning Herald's “Education” subsection, which is under the 
“'.National” section. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the Article was intended for publication in Australia and was directed at an Australian 
audience. 

6. By writing the Article, I did not intend ro target the United States or the State of 
New York. 

7. I made no contact with anyone in the United States or New York in the process of 
reporting on the controversy, 

S. I did not attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State of New 

York. 

10. I have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. I do not reside in New York and 1 do not own any property, real or personal, that 
is situated there. 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. 1 have never voted or been registered to vote in New York. 



14. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 



A^McNeilaj^ 


Sworn to and subscribed before me 
this QS- day of October, 2014. 

Notary Public 

JoQuukL V Smcm 
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APPEAL AND COMPLAINT 


CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


ROY DEN HOLLANDER, 


X 


Appellant-Complainant, 

Case No.: M-P-A-l 1-1024266 

-against- 

CARLOS VELEZ, Executive Director, Law Enforcement 
Bureau, N.Y.C. Commission on Human Rights, 

Respondent, 

AMNESIA J.V. LLC, and David “L.N.U.,” 

Appellees-Respondents. 

-X 

CARLOS VELEZ’S INTENTIONAL DISCRIMINATION 


This is a complaint against Carlos Velez (“Velez”), attorney and Executive Director of 
Law Enforcement for the City of New York Commission on Human Rights (“City HR”), for 
illegally discriminating against attorney Roy Den Hollander, a Euro-American. Then again, 
maybe Velez discriminated against Den Hollander for being an African-America. After all, 
everyone’s ancestors originated in Africa. Anyway, Velez, in his capacity as the City HR’s 
Executive Director for Law Enforcement, intentionally discriminated against Roy Den Hollander 
(“Den Hollander”) in investigating and issuing a Determination and Order (“Order”) motivated 
by Velez’s prejudice, in part, against Euro-Americans. 

This is also an appeal of that July 27, 2012, Order. The City HR calls such an appeal a 
Notice of Application for Review under 47 RCNY 1-22(f). 1 


1 tf the City HR prefers two separate documents: a complaint against Velez and an appeal of his Order, then Den 
Hollander will of course comply. 





Velez’s Order dismissed Den Hollander’s age discrimination complaint against the 

Manhattan nightclub Amnesia based on various extra-legal and bigoted reasons that expose a 

discriminatory intent by Velez in investigating, writing, and issuing the Order. Bureaucratic 

bias, even against Euro-Americans, has no placed among civilized men. 

“Discrimination itself, by perpetuating ‘archaic and stereotypic notions’ or by 
stigmatizing members of the disfavored group as ‘innately inferior’ and therefore 
as less worthy participants in the political community, ... can cause serious 
noneconomic injuries to those persons who are personally denied equal 
treatment....” Heckler v. Mathews, 465 U.S. 728, 739-740 (1984). 

The age discrimination complaint was filed with the City HR after the New York State 

Division of Human Rights concluded that the nightclub Amnesia did not discriminate against 

Den Hollander and his male attorney friend based on their sex but probably their age—middle 

age. The State Human Rights Division, however, does not have jurisdiction over age 

discrimination by nightclubs, so Den Hollander immediately contacted the City HR, which does 

have jurisdiction, to initiate the process for filing a complaint based on age discrimination 

against Amnesia. 

Right from the beginning, Velez, who under the law is suppose to act as a neutral fact¬ 
finder, demonstrated his prejudice toward Den Hollander on multiple levels—some of it illegal 
under the City’s Administrative Code and some of it not. 

On October 15, 2010, at an appointment with the City HR, Velez initially would not 
allow Den Hollander to file an age discrimination complaint against Amnesia. Amnesia had 
refused to allow Den Hollander and one of his attorney friends, both of them male and middle 
age, to enter the club unless they paid $350 for a bottle of watered-down, no-brand vodka once 
inside while others in their twenties and thirties were admitted without having to buy a bottle. 
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Velez responded through one of the City HR’s attorneys that there was no discrimination 
because had Den Hollander and his friend agreed to buy a $350 bottle, they could have entered. 

Years ago in Montgomery, Alabama, people with relatively darker skin color could enter 
a public bus, but they would have to sit in the back. By Velez’s looney-tune reasoning, such 
conduct was not discriminatory because those with a different skin complexion were not barred 
from entering and riding the buses as long as they sat in the back. The U.S. Supreme Court 
disagreed in Browder v. Gayle, 352 U.S. 903 (1956), which found that allowing blacks to enter a 
bus, but requiring them to sit in the back was unconstitutional discrimination. In a different case, 
the U.S. Supreme Court also ruled that a discrimination injury can be the existence of a “barrier 
[read $350 bottle of vodka] that makes it more difficult for members of one group [read older 
guys] to obtain a benefit [read chasing young ladies] than it is for members of another group 
[read younger guys].” Northeastern Fla. Chapter, Associated Gen. Contractors of America v. 
Jacksonville, 508 U.S. 656, 666 (1993). 

So, contrary to the U.S. Supreme Court but in accordance with Velez’s own brand of law, 
since Den Hollander and his friend could enter the club [get on the bus] but once inside, they 
would have to buy a bottle [sit in the back], there was no discrimination. There is nothing 
comical about this type of rationalization used by Velez and many residents of the Deep South in 
another century. It makes clear a mindset driven by prejudices, which in Velez’s case are 
directed toward Den Hollander and people like him. 

A letter by Den Hollander to the City HR’s Commissioner touching on the above 
arguments forced Velez to accept the case but didn’t reign in his prejudice that colored his 
investigation, decision making, and Order. 
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Under New York City’s Human Rights Law, Admin. Code Title 8, discrimination based 
on national origin, color, sex, and marital status are all illegal. Discrimination against ancestry is 
also illegal, since it is included under national origin. N.Y.C. Admin. Code § 8-102(7). 

The name “Den Hollander,” which means “the Dutchman,” and photographs of him on 
his website, www.roydenhollander.com, which Velez refers to in his Order, Ex. A at p. Tres, 
brand Den Hollander as belonging to that currently disfavored group—Euro-American males. 
(For some reason, Velez failed to put page numbers on his Order, so Den Hollander has supplied 
them for citation purposes, see Ex. A, Order). Den Hollander’s ancestry is obviously Dutch and 
almost as obviously protestant, specifically Huguenot protestant. 

In the 16 th and 17 th centuries, 200,000 to a million Huguenots fled Catholic France to 
places such as the Dutch Republic and later New Amsterdam, now New York City, because 
Roman Catholic bureaucrats and rulers deprived Huguenots of the rights allowed others and 
targeted them for massacres. The most infamous occurred over two months called the St. 
Bartholomew's Day massacre in which 25,000 Huguenots in Paris and thousands more in the 
countryside were butchered. The government subsequently granted amnesty to the butchers. 

Velez’s prejudices against the likes of Den Hollander—Euro-American, protestant 
ancestry, divorced male, in part, drove him to dismiss the complaint against Amnesia. On 
information and belief, Velez is Latin-American and Catholic. As often happens when members 
of previously disfavored groups in America, such as Hispanics and Catholics, achieve a 
modicum of power, some of those members abuse that power to vent revenge for discrimination 
they suffered—both real and imagined. Velez likely believes that white-Saxon-protestant-males 
have discriminated against him; therefore, he is justified in settling the score by using his power 
2 

“ Paris’ population at the time was just over 600,000. 
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against a member of that group. Even if Velez’s career was hampered by discrimination, it was 
not Den Hollander who did such. More importantly, however, two wrongs don’t make a right. 

Den Hollander also considered accusing Velez of illegally discriminating based on color, 
since Den Hollander is “white,” when not using the tanning salon, and Velez of a darker 
complexion, according to his Internet photo, assuming the f-stop was correct. But since Den 
Hollander lives in one of the few remaining communist territories on the planet—Manhattan, and 
most of the judges here are lefties, feminists, and political correctionalists who will use any 
Orwellian argument to further their ideology, he assumed it not so far-fetch that they would rule 
“white” not a color but an absence of color, so no illegal discrimination based on the superficial 
characteristic of color. 

Den Hollander is also obviously a male and as Velez criticizes in his Order, “a self- 
professed advocate for men’s rights who identifies himself as an ‘anti-feminist lawyer’ on his 
website, www.roydenhollander.com. He has filed a number of lawsuits against bars and clubs 
that have ‘Ladies Nights,’ . . . .” (Ex. A, Order at p. Tres). Such, however, does not indicate that 
Velez illegally discriminated against Den Hollander based on sex, but it is discrimination based 
on Den Hollander exercising his First Amendment rights, which include the right to file lawsuits 
to fight for the rights he foolishly thought the U.S. Constitution guaranteed him, N.A.A.C.P. v. 
Button, 371 U.S. 415, 429 (1963), to believe as he chooses, and to communicate those beliefs. 
This type of discrimination is not illegal under the City’s Human Rights Law, but is the same 
tactic so commonly used throughout history by small minded conformists and totalitarians: 
justify violating human rights because the individual does not believe, speak, and act as “right 
minded” people do, or in this case “left minded,” and therefore he belongs to a disfavored group. 
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In my case, the last remaining 200 men in America willing to fight the feminists and political 
correctionalists who are trying to impose their own brand of totalitarianism. 1 

While Velez’s disapproval of Den Hollander’s jihada against the Feminists (that’s jihad 
with an “a”—wouldn’t want to be accused of gender insensitivity) is irrelevant to the age 
discrimination complaint filed with the City HR, it makes clear that Velez’s discrimination is 
also driven by his effort to curry favor with the Feminist Establishment, 3 4 a.k.a. “Feminarchy 
America,” by adding to his reasons for ruling against Den Hollander the classification that Den 
Hollander is an “anti-feminist.” 

When the City HR dismisses a complaint for “no probable cause,” it is required to issue a 
written order listing the reasons. 47 RCNY § 1-52. Velez included the paragraph describing 
Den Hollander’s anti-feminist activities in his Order; therefore, Den Hollander’s beliefs, speech, 
and lawsuits concerning such are a reason for the dismissal. Otherwise, why include the 
remarks. 

Velez’s Order demonstrates that he, like so many self-righteous government officials 
today, believes America is now a country like the former Soviet Union where legal decisions 
should be made based on whether a person subscribes to the popular, trendy ideology of the time. 
Those who dissent are not disserving of the rule of law because they are so inferior to the “in 
crowd,” or the effete, Eastern, intellectual, white-trash elite, that they have no rights for the law 
to protect. Today, all that is needed to justify the stripping of a man’s rights is to label him an 


3 Whoa, “totalitarianism” is a strong term. But according to Howard Zinn, “To exalt as an absolute is the mark of 
totalitarianism, and it is possible to have an atmosphere of totalitarianism in a society that has many of the attributes 
of democracy.” Believing that a particular political ideology is “correct” is as nuts as believing a particular religion 
is the “true” religion—look at the carnage that has caused. 

4 The Establishment today is a Feminist Establishment—a unitary belief system held by enough influential persons 
so that it dominates over other beliefs in this society, such as the principles of the Declaration of Independence and 
the Constitution. 
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“advocate for men’s rights” or “anti-feminist.” (Ex. A, Order at p. Tres). In the 1950s, the label 
was “fellow traveler.” 

Justice is supposed to be blind, not just to race, creed, color, national origin, age, gender, 
disability, marital status, partnership status, sexual orientation, alienage or citizenship status, but 
to a person’s beliefs. In this democracy, legal decisions are not supposed to be determined by 
the popularity of such beliefs. 

Velez also based his dismissal on Den Hollander’s “marital status,” which is prohibited 
under the City’s Human Rights Law. Velez writes, “[Den Hollander] admits in several online 
publications that he is ‘bitter’ from an ex-wife who used him for his US citizenship and money.” 
(Ex. A, Order at p. Tres). That’s an understatement. The ex-wife—a Russian mafia prostitute, 
former mistress to a Chechen warlord, self-proclaimed black-magic witch, and devotee of the 
anti-Christ—secretly fed Den Hollander drugs so that he would believe the euphoria he 
experienced in her presence was the delusion of love—that’s as a noun not a verb. Thanks to the 
perversion of state domestic relations laws by the Feminists, the Queens Family Court issued a 
temporary order of protection against Den Hollander, which resulted in U.S. Customs detaining 
him when he entered the country after the order was dismissed. Also, thanks to the Feminists’ 
creation of the Violence Against Women’s Act, Homeland Security made findings of fact that 
Den Hollander, who had no opportunity to oppose or refute its findings, committed “battery,” or 
“extreme cruelty” or “an overall pattern of violence” against his alien ex-wife. 

Okay, so Velez got something right, Den Hollander is “bitter” toward his ex-wife and her 
feminist allies, but what does that have to do with an age discrimination complaint against a New 
York City nightclub? According to Velez, “[Den Hollander’s] description of himself [an anti¬ 
feminist] is consistent with his pattern of filing several gender discrimination suits.” (Ex, A, 
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Order at p. Tres). Den Hollander pleads guilty, but so what? Is Velez actually saying that any 
person and organization that sues in court for human rights guaranteed by the U.S. Constitution 
can be summarily discriminated against because they brought prior suits? By that reasoning, had 
Velez been on the U.S. Supreme Court in 1954, he would have ruled against the NAACP in 
Brown v. Board of Education, 347 U.S. 483, because the NAACP had a history of fighting in the 
courts for human rights. Would he rule the same way on actions brought by the National 
Council of LaRaza? Not likely, but consistency rather than arbitrary decision making driven by 
prejudices would required that LaRaza lose before Judge Velez. 

CARLOS VELEZ’S FAULTY LEGAL REASONING FOR DISMISSING THE 

COMPLAINT AGAINST AMNESIA 

Velez dismissed the age discrimination complaint against the nightclub Amnesia by 
finding “there is NO PROBABLE CAUSE to believe that [Amnesia] engaged in the unlawful 
discriminatory practices alleged.” (Ex. A, Order at p. Uno). That’s age discrimination. 

“Probable Cause” for the City HR means “where a reasonable person, looking at the 
evidence as a whole, could reach the conclusion that it is more likely than not that the unlawful 
discriminatory practice was committed.” 47 RCNY 1-03. There are two important points to 
note about this definition. 

First, it does not require ongoing practices of discrimination, such as, Amnesia regularly 
requires gray-haired men to pay $350 for admission while allowing younger folk in for $20, 
unless they are hot girls, then it’s free. All that is needed is a onetime act of discrimination: Den 
Hollander and his buddy, both middle-aged guys, show up at Amnesia on January 9, 2010, at 
around 11 pm and are barred from entering unless they agree to buy a bottle for $350 while 
young folk aren’t. The legal authorities that a single instance of discrimination is good enough 
to show probable cause are the cases Silver Dragon Restaurant v. City Commission on Human 
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Rights, N.Y.L.J., March 31, 2004, p. 24, col. 3 (Sup. Ct. Kings Co.)(on one occasion a black lady 
was required to pay for food before it was served while others who were white were served and 
then paid) and Joseph v. N.Y. Yankees Partnership, N.Y.L.J., October 24, 2000, p. 35, col. 5 
(S.D.N.Y.)(on one occasion a black lady was refused admission to the Stadium Club unless she 
changed attire, which she did, but inside saw that white ladies did not have to wear the same type 
of attire). Velez arbitrarily ratchets up the standard by requiring multiple “discriminatory 
practices,” Ex. A, Order at p. Uno, or continuing discrimination in order vent his ill will by 
dismissing a complaint filed by a divorced, men’s rights advocate of Euro-American and 
protestant ancestry. 

The second important point to keep in mind is that a decision as to whether probable 

cause exists has to rely on “evidence.” Velez can’t ferret up untrustworthy, unauthentic, and 

unreliable information and claim it is evidence good enough to base his decision on. For 

information to be used as evidence means: 

[The] [ejssential attributes are relevance and probative nature. Such evidence is 
marked by substance and the ability to inspire confidence. It does not arise from 
bare surmise, conjecture, speculation or rumor. 

300 Gramatan Ave. Associates v. State Div. of Human Rights, 45 N.Y.2d 176, 180 

(1978)(citations omitted). Also, evidence for establishing facts can only be alleged by a person 

in a position to know the facts. Penn Troy Mach. Co., Inc. v. Dept. Gen. Services, OATH Index 

No. 478/93 (March 2, 1993). 

Information in which one person tells another and that second person tells the City HR or 
one person writes something and the City HR only has the written document is called hearsay 
and is treated skeptically. Triborough Bridge and Tunnel Auth. v. Simms, OATH Index No. 
1303/97 (May 30, 1997). The reason is that the person making the original statement or writing 
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the document does not present himself to the City HR for assessment of his demeanor and 
credibility, does not submit to cross examination by the City HR in which the certainty of his 
perceptions, his motivations, and biases, the reliability of his memory, and his character may be 
tested by one with a motive to test vigorously. Triborough Bridge, OATH Index No. 1303/97. 

The City HR is charged with eliminating and preventing discrimination; therefore, it has 
a motive to “test vigorously” information it relies on for a finding. Not so its head of law 
enforcement when discrimination is against persons he considers lacking in human rights. 

Velez relies, in part, on two Internet blogs he considers sufficient evidence to prove that 
Amnesia also requires younger folk to buy a $350 bottle in order to enter. (Ex. A, Order at p. 
Cuatro). There are two problems with Velez’s reliance: (1) the blogs are not only hearsay but 
unreliable, unauthenticated, and untrustworthy and (2) he’s using the blogs to prove something 
that is irrelevant. 

First, how does Velez know these two people are who they say they are, were sober 
enough that their perceptions and memories were accurate, were actually at Amnesia when they 
claimed, and that the first blogger cited was not allowed in without buying bottles not because of 
her youth but because she was with gray haired guys? He doesn’t. Also as to the second 
blogger, that blogger doesn’t even mention bottles, just that younger folk were “lining up at the 
downstairs bar,” which is inside the club. How does Velez know these clubbers were lining up 
to buy bottles? He doesn’t and his assumption that they were is wrong. People in clubs who buy 
bottles place their orders while sitting at tables because waitresses are the ones who serve the 
bottles along with cantors of mixer and glasses—customers don’t line up at bars for bottles but 
individual drinks. 
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What’s inexcusable in Velez relying on these blogs is that the City HR has subpoena 
power to gather testimony, affidavits, documents, and other evidence. Did Velez subpoena these 
bloggers or even try to contact them? Noooo. 

The second and more important problem with Velez’s Internet dependence is that the 
blogs do not purport to represent the events that occurred to Den Hollander and his friend on 
January 9, 2010. Remember the black lady who suffered a single instance of discrimination by a 
restaurant and the black lady who had to change clothes to enter a club. The Office of 
Administrative Trials and Hearings (OATH) didn’t say there was no discrimination because 
some bloggers alleged that white ladies suffered a similar fate at some different point in time— 
the single instance that occurred to those ladies when it occurred was enough for OATH to find 
discrimination. 

More on the evidence front, Velez tries to absolve Amnesia of its responsibility for 
discriminating against Den Hollander and his buddy by claiming “upon infonnation and belief,” 
which means Velez is speculating, that the doorman who required a bottle purchase for the two 
to enter was an independent contractor. (Ex. A, Order at p. Uno). Let’s assume he was. 
Amnesia can then be liable for discrimination by the doonnan if in carrying out his duties, the 
doonnan discriminated. N.Y.C. Admin. Code § 8-107(13)(c). No problem there, the guy hired 
by Amnesia as gatekeeper for its bacchanal refused to let the two in without agreeing to buy a 
$350 bottle. But there’s more. Amnesia also had to know that the doonnan was discriminating. 
Velez provides no information or evidence one way or the other because he again failed to use 
the City HR power to gather evidence. Looks like there’s a pattern here of shortcuts and 
nonfeasance by this bureaucrat. 
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There are three people who know exactly what happened on January 9, 2010, when Den 
Hollander and his buddy tried to gain admission to Amnesia: Den Hollander, his friend, and the 
doorman, David L.N.U. Velez has Den Hollander’s sworn statement but he never bothered to 
contact Den Hollander’s friend, and, apparently, never tracked down the doorman. Doesn’t it 
seem strange that of the three persons with firsthand knowledge, Velez ignores two of them and 
disses the third? 

The likely reason Velez did not contact Den Hollander’s buddy is that Velez would not 
have been able to discredit him as he tried with Den Hollander. Den Hollander’s friend 
graduated Yale Law School, is a one per center, and very liberal having been a Democratic State 
Committeeman on the Upper Westside for decades. No, Velez could not use the same tactics 
against him as he did Den Hollander. As for the doorman, perhaps Velez never contacted him 
out of sloth, or he did contact him and the doorman confirmed Den Hollander’s accusation—who 
knows? 

Velez, as is typical in these non-Truman days, also tries to pass the buck to Den 
Hollander for the unavailability of what Velez considers the key evidence of what occurred on 
the night in question—Amnesia’s alleged video surveillance of the club on the outside. Velez 
blames Den Hollander for the absence of this video because he did not file his complaint within 
30 days of the incident which would have prevented the self-erasing of the video “every 30 
days.” (Ex. A, Order at p. Cuatro). The City’s Human Rights law requires that any complaint 
be filed within three years of when the discrimination occurred. Alimo v. Off Track Betting 
Corp. 685 N.Y.S.2d 180 (A.D. 1 Dept. 1999). Velez, however, has unilaterally reduced that to 
30 days or however long a nightclub’s surveillance tape lasts. 


12 



In one case. Dept, of Correction v. Whitehead, OATH Index No. 1152/97 (October 10, 
1997), no adverse inference was drawn because complainant was responsible for loss of 
interview tapes of witnesses, since the witnesses were still available. All three witnesses to the 
discrimination in this case are available, but Velez chooses to ignore two in favor of a non¬ 
existent silent video. Velez’s argument is simply an excuse to rule against a person that he 
stereotypically classifies into groups for which he harbors animosity. 

Let’s assume, however, that this alleged surveillance tape could trump the eyewitness 
testimonies of Den Hollander, his friend, and the doorman. What would the tape show at night 
outside by Amnesia’s front door? Two young people approach the doorman, there’s some 
discussion and he looks at something they give him, which he gives back to them, and they enter 
the door. Did the doonnan require them to buy a bottle and they agreed? Don’t know because 
there’s no audio. Den Hollander and his friend approach the doorman, there’s some discussion 
and the two step out of line. Were they told to step out of line because the doorman required 
them to buy a bottle and they refused? Don’t know because there’s no audio. Then two young 
people approach the doorman, there’s some discussion and he looks at something they give him, 
which he gives back to them, and they enter the door. Did the doorman require them to buy a 
bottle and they agreed? Don’t know because we’re in the silent era. Not much good for 
determining what actually occurred, but Velez doesn’t care, since he reached his conclusion the 
day Den Hollander visited the City HR to request it do what it is supposed to. 

Velez not only ignores the evidentiary requirements that must be met in the City HR’s 
investigations of discrimination, but he plays fast and loose with the truth. Velez intentionally 
misrepresents that in the complaint filed with the New York State Division of Human Rights, 
Den Hollander “submitted a sworn statement that he was denied access to Respondent Amnesia 
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unless he purchased a bottle of alcohol, and the reason for the denial was because he was a 
male.” (Ex. A, Order at p. Dos (emphasis added)). That is intentionally misleading. The 
complaint says “I believe I was discriminated against because of my: sex.” (Ex. B, State Human 
Rights Complaint, at p. 4 (emphasis added)). Hey, that’s a big difference, and as it turns out Den 
Hollander’s belief was wrong. In addition, if age discrimination by nightclubs was not outside 
the State Human Rights Division’s jurisdiction, Den Hollander would have been able to amend 
his complaint to include age discrimination. 

Velez, unlike any court or administrative agency, requires that once pleadings are 
submitted and regardless of jurisdiction, the pleadings are written in stone and can never be 
amended no matter what facts are subsequently revealed. That is contrary to the very purpose of 
courts and administrative agencies liberally allowing amendments to complaints in order to 
further justice. Velez’s argument harkens back to the 19 th century when “the pretrial functions of 
notice-giving, issue formulation, and fact revelation were performed primarily, and inadequately, 
by the pleadings,” Hickman v. Taylor, 329 U.S. 495, 500 (1947), and “pleading was a game of 
skill in which one misstep by counsel may be decisive to the outcome,” Conley v. Gibson, 355 
U.S. 41,48 (1957). 

While the State Human Rights Division found that Den Hollander and his friend were not 
discriminated against because of their sex—which is rather surprising given Amnesia’s approval 
for the nightclub’s promoter to advertise that ladies are admitted free until 1 am while gentlemen 
must pay, a violation of N.Y.C. Admin. Code § 8-107(4), Ex. C, Amnesia Advertisements—the 
State made clear that Den Hollander and his friend were discriminated against probably because 
of their age. (Ex. D. State Determination and Order After Investigation at p. 2). 
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Among the requirements of the State Human Rights Division’s Investigative Procedure 

are that “[t]he investigation of the complaint is to be objective” and “[rjesolve issues of 

questionable jurisdiction.” (Ex. E, Information for Complaints at pp. 1-2). So the State made an 

objective investigation that concluded the State could not do anything because age discrimination 

in public accommodations was outside its jurisdiction: 

“Based on observations made during the field visit, the vast majority of the 
patrons of the nightclub [Amnesia] appeared to be under the age of 30 years. 

Respondent [Amnesia] asserts that, when the nightclub is crowded, respondent 
employs an admissions strategy to limit the number of individuals, male and 
female, who do not have the appearance respondent desires to maintain the image 
of the nightclub. A photo on complainant’s website suggests that he is 
significantly older than respondent’s patrons, and age discrimination is beyond 
the jurisdiction of the Division with regards to public accommodation.” 

(Ex. D, State Determination and Order After Investigation atp. 2, second full paragraph). 

In order to discredit this finding by another human rights agency, Velez unilaterally rules 

that the State Human Rights Division limited its investigation to “observation^] on the patrons 

who were actually inside the club, and not those who were waiting outside [in] the club’s line 

and denied entrance.” (Ex. A, Order at p. Dos). That is false. The State specifically states that 

its investigation included observing the people in line as well as inside the club. (Ex. D, State 

Determination and Order After Investigation at p. 2). 

Relying on this misrepresentation, Velez is able to say, “Because [Den Hollander’s] 

allegations specifically refer to those waiting on line [Velez prevaricates here by leaving out 

those who “enter the club,” Ex. F, Verified Complaint ][ 4], the [State’s] observation of the 

customers inside the club have relatively little weight.” (Ex. A, Order at p. Dos). 

So what Clintonesque tactic is Velez using here? Here’s a couple of analogies that might 

make it clear. 
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Suppose you’re black and try to get into a club in the South, but the bouncers won’t let 
you in. The following weekend, your best buddy, an Aryan white, gets into the club no problem 
and later tells you the only people inside were those eligible for membership in the Hitler youth. 
What would you think? Would it be reasonable—yes, especially in light of the facts that you 
were denied admission and the South has a reputation for discrimination. Velez would rule your 
inference illogical. 

Here’s another analogy. You and your buddy stumble out of the Copacabana at three in 
the morning. He’s going uptown and you’re heading south. He’s black, you’re white. He tries 
to hail a cab but can’t. The vacant cabs keep zipping by. You step out into the uptown lane, 
raise your hand and a cab immediately stops. So, why did the other cabs pass your buddy by? 
According to Velez, it was just coincidence. 

Velez also intentionally misrepresents when he wrote, “If in fact [Den Hollander] 
believed he was also being discriminated against because of his age, [he] could have come to” 
the City HR immediately. (Ex. A, Order at p. Dos). No, Den Hollander did not initially believe 
Amnesia had discriminated against him over age. Den Hollander made it clear during the initial 
interview with a City HR attorney that he never thought about age discrimination until he read 
the State’s decision. 

In addition to Velez’s manifest prejudice, falsehoods, prevarications, and dissembling, he 
does actually make a legal argument that the City HR is jurisdictionally barred from handling the 
complaint of age discrimination against Amnesia. He’s wrong, of course, but the reasons require 
some preliminary explanations. 

The City’s Human Rights Law says that “[a]ny person aggrieved by an unlawful 
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discriminatory practice” can file a complaint. N.Y.C. Admin. Code § 8-109(a)(emphasis 
added). An unlawful discriminatory practice means subjecting a person to different treatment 
that denies him the advantages, privileges, and facilities of a public accommodation because of 
his race, creed, color, national origin, age, gender, disability, marital status, partnership status, 
sexual orientation or alienage or citizenship status . . . .” N.Y.C. Admin. Code § 8- 
107(4)(a)(emphasis added). 

The “or” means that discriminating against a person for say “alienage,” is one unlawful 
discriminatory practice and discriminating against a person for say “color” is another separate 
unlawful discriminatory practice. The person discriminated against because of his alienage is 
“aggrieved,” he is wronged, which means he has a grievance, usually referred to legally as a 
“cause of action” because he was denied something others weren’t due to his alienage. A person 
discriminated against because of his color also has a grievance, a cause of action, because he was 
denied something due to his skin hue. The two grievances, causes of action, are not the same. 
One was motivated by ill will toward a person’s alienage while the other was motivated by ill 
will toward a person’s color. Now it gets really complicated, at least for Velez. What if the 
same person is discriminated against for both his alienage and color on the same occasion at the 
same time? Does he have one grievance, one cause of action, or two? 

Every first year law student knows the answer—the person has two causes of action or 
two grievances stemming from the one incident. For Velez’s sake, perhaps an example will help. 
Velez steps into a British telephone booth and ends up in Atlanta, Georgia in front of the 
Pickrick Restaurant in 1964. Velez tries to enter the restaurant but is met by Lester Maddox 
brandishing a handgun and axe handle. Maddox, an avowed bigot toward people with darker 
skin color and apparent aliens refuses to admit Velez. Does Velez have one cause of action, one 
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grievance, against Maddox or two? He has two because Maddox discriminated against him on 
the basis of color and alienage. 

According to Black’s Law Dictionary, “grievance” means “an injury, injustice, or wrong 
that gives ground for a complaint.” Without the violation of a right there is no wrong and no 
complaint, so the violation of a right, no matter what the factual circumstances, is the 
requirement. The U.S. Supreme Court ruled “[a] cause of action does not consist of facts, but of 
the unlawful violation of a right which the facts show.” Baltimore S.S. Co. v. Phillips, 274 U.S. 

316, 321 (1927). When the “violations of two individual rights have occurred,” even though 
“both violations spring from a common fact, a single occurrence” there are two injuries, not one. 
Herrmann v. Braniff Airways, Inc., 308 F.Supp. 1094, 1099-1100 (S.D.N.Y. 1969). 

Velez, however, believes he has only one cause of action, or grievance, because only one 
incident occurred. Maddox kept him out of the restaurant with the threat of violence only once, 
although Maddox violated the law twice in doing so—color discrimination and alienage 
discrimination. Velez used this mistaken view, and used it in an intentionally deceptive manner, 
to rule that because Den Hollander had filed a complaint with the State Human Rights Division 
on a cause of action for what was believed to be sex discrimination, he could not file a complaint 
with the City HR based on age discrimination. 

Here’s how Velez carried out his deception. He used N.Y. Executive Law § 279(9) and 
the following cases: Emil v. Dewey, 49 N.Y.2d 968 (1980); Bhagalia v. State, 644 N.Y.S.2d 398 
(A.D. 3 Dept. 1996); Benjamin v. N.Y.C. Dept, of Health, 2007 WL 3226958 at *5 (A.D. 2 Dept. 
1994); Rosario v. N.Y.C. Dept, of Education, 2011 U.S. Dist LEXIS 41177 at *4 (S.D.N.Y. 

2011). (Ex. A, Order at p. Tres). N.Y. Executive Law § 279(9) and these cases say that a person 
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alleging discrimination has a choice: he can either go to court or file a complaint with a human 
rights agency, but not both. 

Den Hollander initially filed a complaint with the State Human Rights Division, but when 
its decision pointed out the discrimination was likely based on age, over which it had no 
jurisdiction; Den Hollander immediately made an appointment with the City HR to begin the 
procedure of bringing a complaint for age discrimination. There has been no court involvement 
in this matter, so the statute and cases relied on by Velez do not apply. Court proceedings and 
administrative law proceedings are not the same in America, perhaps in Switzerland, but not 
here. As a fonner drug prosecutor Velez clearly knows the difference, so why did he try to hide 
it—bigotry. 

Administrative and judicial remedies are mutually exclusive. Benjamin v. N.Y.C. Dept, of 
Health, 2002 WL 485731 *4 (S.D.N.Y.). The law doesn’t allow a person to first file a 
discriminatory complaint with a government agency and then file a similar complaint with a 
court based on the same fact situation by bringing a plenary action because it’s a waste of 
government resources. It makes no sense to have an administrative agency working on a 
complaint and then a court working on basically the same complaint. This is especially true, 
since the decision of the administrative agency can always be appealed to a court of law, so 
there’s still an avenue to the courts when a person chooses to start with an agency. 

The situation here is fundamentally different. Den Hollander did not first complain to the 
State Human Rights Division then start a plenary action in a court of law. He’ll get there soon 
enough once the City HR denies this appeal. Den Hollander proceeded from the State Human 
Rights Division to the City HR because the City has jurisdiction over age discrimination by a 
public accommodation while the State does not. If Velez’s argument is allowed to stand that 
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Exec. Law § 279(9) also prevents different causes of actions stemming from the same fact 
situation to be filed with the City HR, then when a person’s complaint is dismissed because the 
State lacks jurisdiction, he is left without any recourse and the bigots win. He cannot go to the 
City HR, which has jurisdiction, because he already filed a complaint with the State. He cannot 
go to court because of Exec. Law§ 279(9), and an appeal of the lack of jurisdiction decision 
would go nowhere because the court would uphold such a decision. 

There are certain situations in which the person discriminated against is caught without a 
remedy by Velez’s invented rule. A person complains to the State about discrimination by a 
public accommodation because of race, creed, color, national origin, sex, disability, marital 
status, sexual orientation, or military status, but the State dismisses the complaint because it finds 
the discrimination was based on age, partnership status, alienage, or citizenship and the State has 
no jurisdiction over those. N.Y. Exec. Law § 296(2)(a). Or a person complains to the City HR 
about discrimination by a public accommodation because of race, creed, color, national origin, 
age, sex, disability, marital status, partnership status, sexual orientation, alienage, or citizenship, 
but the City dismisses the complaint because it finds the discrimination was based on military 
status and the City HR has no jurisdiction over that. N.Y.C. Admin. Code 8-107(4). 

Velez next slips in his own definition for “grievance” as not meaning an unlawful 
discriminatory practice but the actual incident, the fact situation, that gave rise to the 
discrimination. He has to change the legal meaning of grievance, or cause of action, in order to 
rely on a section of the City’s Human Rights Law. N.Y.C. Admin. Code §8-109(f)(iii) says that 
after the State Human Rights Division makes a decision on a “grievance,” the City HR cannot 
make a decision on the “same grievance.” 
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Back to Lester Maddox. If Georgia had the same laws as New York and Velez files a 
complaint for color discrimination with that state’s Human Rights Division and it dismisses the 
complaint but indicates the discrimination was based on alienage instead, over which it has no 
jurisdiction, under Velez’s invented definition for “grievance” as the fact situation itself rather 
than a cause of action, he could not file a complaint with Atlanta’s Human Rights Commission. 
He’s out of luck and the bigots win—again. 

Fortunately that’s not the law, or is it for those members of currently disfavored groups? 
So when Amnesia refused to let Den Hollander and his friend enter the club unless they paid 
$350 for a bottle, that occurrence gave rise to two potential injuries, injustices, or wrongs: 
unlawful sex and unlawful age discrimination. The State Human Rights Division made a final 
determination only on the sex discrimination grievance, which left the age discrimination 
grievance undecided. 

The City HR, therefore, has jurisdiction over the age discrimination cause of action 
because Velez was wrong in ruling that once a complaint is filed with an agency concerning a 
fact situation, no other complaint alleging different grievances, or different causes of action, can 
ever be filed concerning the same fact situation with another government agency, even when the 
first agency did not have jurisdiction over the new grievance, or the new cause of action. 

New York City Administrative Code §§ 8-109(f)(iii) does not bar the Complaint because 
it deals with the same act and/or occurrence, in fact, § 8-109(f)(iii) does not say anything about 
the same act and/or occurrence. 

REMEDIES 

Den Hollander requests that the New York City Commission on Human Rights 
implement in its operations anti-discrimination policies that prevent unlawful discriminatory acts 
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by its employees against Euro-Americans of protestant ancestry, divorced husbands, and any 
man who chooses to fight for his rights by suing and petitioning the government for a redress of 
grievances. In addition, the Executive Director for Law Enforcement of the City HR be required 
to undergo sensitivity training to mitigate or at least enable him to control his prejudice toward 
Euro-Americans of protestant ancestry, divorced husbands, and men who choose not to meekly 
submit to feminist and political correctionalist ideology. Finally, the Commission make 
available to Den Hollander the factual documentation in its investigatory file concerning this 
case pursuant to 47 RCNY § 1-34 and reverse the Executive Director’s finding of “no probable 
cause.” A notice of claim has been filed with the N.Y.C. Corporation Counsel. 

CONCLUSION 

The City Commission on Human Rights exists because “there is no greater danger to the 
health, morals, safety and welfare of the city and its inhabitants than the existence of groups 
prejudiced against one another and antagonistic to each other because of their actual or perceived 
differences . . . .” N.Y.C. Admin. Code § 8-101. Rather than lessening that danger, the 
Executive Director for Law Enforcement of the City HR has stoked the ambers. 

Dated: August 17, 2012 /S/ 

New York, N.Y. _ 

Roy Den Hollander 
Appellant-Complainant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687 0652 
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Exhibit A 



DETERMINATION AND ORDER AFTER INVESTIGATION 


CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


In the Matter of the Complaint of: 
ROY DEN HOLLANDER, 


Complainant, 


-against- Complaint No: M-P-A-l 1-1024266 

AMNESIA J.V. LLC, and DAVID 
“L.N.U.,” 


Respondents. 


On October 22,2010, Roy Den Hollander (“Complainant”) filed a Verified Complaint 
(“Complaint”) with the New York City Commission on Human Rights (“Commission”) charging 
Amnesia J.V. LLC (“Amnesia”), and David “L.N.U.” (collectively, “Respondents”) with 
discriminatory practices, in violation of Title 8 of the Administrative Code of the City of New 
York (“Code”). 

Respondents deny the allegations of discrimination. 

After investigation, the Commission has determined that there is NO PROBABLE 
CAUSE to believe that Respondents engaged in the unlawful discriminatory practices alleged. 

Complaint 

Complainant, who is 63 years old, alleges that Respondents discriminated against him 
based upon his age by subjecting him to disparate treatment, and thus denying him the 
advantages, privileges and facilities of a public accommodation. Respondent Amnesia is a 
nightclub in New York City. Upon information and belief, Respondent David “L.N.U.” was not 
employed by Respondent Amnesia, and instead was hired by a different company as a Promoter. 

Complainant alleges that on or about January 9,2010, at approximately 11:05 PM, he and 
his friend, who is in his 60’s, stood on a line in front of Respondent Amnesia in order to gain 
access into its nightclub. Complainant further alleges that he and his friend witnessed two 
individuals in front of them, who appeared to be in their 20’s and/or 30’s, approach Respondent 
David “L.N.U.,” who checked their identification and then allowed them to enter the club. 
Complainant alleges that when he and his friend approached Respondent David “L.N.U.,” 
Respondent David “L.N.U.” told them that they must agree to buy a bottle of alcohol for $350 in 
order to enter the club. 
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Complainant further alleges that he and his friend declined and stepped out of the line. 
Complainant further alleges that he and his friend then witnessed another pair of individuals, 
who appeared to be in their 20’s and/or 30’s, enter the club without having to buy a bottle of 
alcohol for $350. 

Discussion 


New York State Division of Human Rights Complaint 

Complainant filed a gender discrimination complaint shortly after his visit to Respondent 
Amnesia on January 9,2010, with the New York State Division of Human Rights (“NYSDHR”). 
Specifically, he submitted a sworn statement that he was denied access to Respondent Amnesia 
unless he purchased a bottle of alcohol, and the reason for the denial was because he was male. 
Specifically, in his NYSDHR complaint, Complainant stated that he stood online with his male 
friend, and that the two women in front of them were allowed to enter the club without agreeing 
to purchase a bottle of alcohol for $350, yet he and his male friend were required to buy a bottle 
as a condition of entry. 

After its investigation, the NYSDHR found no probable cause to believe discrimination 
occurred by Respondent on the basis of Complainant’s gender. In its decision, the NYSDHR 
wrote, however, that “Based on the observations made during the field visit, the vast majority of 
the patrons of the nightclub appeared to be under the age of 30 years. Respondent asserts that, 
when the nightclub is crowded, respondent employs an admissions strategy to limit the number 
of individuals, male and female, who do not have the appearance respondent desires to maintain 
the image of the nightclub.” The NYSDHR appears to base this observation on the patrons who 
were actually inside the club, and not those who were waiting outside the club’s line and denied 
entrance. The investigator from the NYSDHR does not state any observations in his 
determination regarding the ages of the patrons waiting on line to gain admission. Because 
Complainant’s allegations specifically refer to those waiting on line, the NYSDHR’s 
observations of the customers inside the club have relatively little weight. 

Although the NYSDHR expressed these observations, the statements had no effect on its 
decision, because New York State’s Executive Law does not cover age discrimination in public 
accommodations. 

New York City Commission on Human Rights Complaint 

After receiving the NYSDHR decision indicating that the majority of admitted patrons on 
the date of their visit “appeared to be under the age of 30 years,” Complainant decided to come 
to the Commission to file a complaint of discrimination based upon age on October 22,2010. 
Complainant’s allegations in the NYSDHR case and in the instant Complaint are virtually 
identical, only substituting the reason for his denial of entrance from gender to age. If in fact 
Complainant believed he was also being discriminated against because of his age, Complainant 
could have come to the Commission instead of the NYSDHR immediately after the initial denial 
of entry. 
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Election of Remedies 


Complainant is jurisdictionally barred from bringing the Complaint because of his prior 
filing with the NYSDHR on the same facts and circumstances as the instant matter. New York 
Executive Law § 297(9) states that any person with a discrimination complaint has a cause of 
action “in any court of appropriate jurisdiction for damages and such other remedies as maybe 
appropriate, unless such person has filed a complaint” with the NYSDHR (emphasis added). The 
New York Court of Appeals interpreted New York Executive Law § 297(9) as precluding a 
subsequent action that is “based upon the same incident” as the Agency complaint. Emil v. 
Dewey, 49 N.Y. 2d 968,968 (1980). The NYSDHR’s only statutory exception to this election of 
remedies jurisdictional bar is when the State Human Rights Law claim is dismissed on the 
grounds of “administrative convenience,” “untimeliness” or when the “election of remedies is 
annulled.” N.Y. Exec. L. § 297(9). 

Similarly, Section 8-109(f)(iii) of the Administrative Code of the City of New York 
specifies that the Commission does not have jurisdiction where, “The complainant has 
previously filed a complaint with the State Division of Human Rights alleging an unlawful 
discriminatory practice... with respect to the same grievance which is the subject of the 
complaint under this chapter and a final determination has been made thereon” (emphasis 
added). A Complainant cannot avoid the election of remedies bar by changing the legal theory of 
relief relied upon, or split claims, if they all arise out of the same course of conduct. Bhagalia v. 
State, 228 A.D.2d 882, 883 (N.Y. App. Div., 3rd Dept., 1996); see also Benjamin v. New York 
City Dept, of Health, 2007 WL 3226958 at *5 (N.Y. App. Div., 2nd Dept. 1994); Rosario v. New 
York City Dept, of Education, 2011 U.S. Dist. LEXIS 41177 at * 4 (S.D.N.Y. 2011). 

In this case, Complainant previously filed a complaint with the NYSDHR alleging gender 
discrimination because a nightclub refused him entry unless he purchase bottle service, and the 
NYSDHR issued a “no probable cause” final determination in the matter. Complainant then 
came to the Commission and filed an age discrimination complaint on the exact same facts. The 
Commission, therefore, does not have jurisdiction in this matter because Complainant already 
elected his remedy with the NYSDHR. 

The Commission’s Investigation 

Complainant is a self-professed advocate for men’s rights who identifies himself as an 
“anti-feminist lawyer” on his website, www.roydenhollander.com. He has filed a number of 
lawsuits against bars and clubs that have “Ladies Nights,” and admits in several online 
publications that he is “bitter” from an ex-wife who used him for his US citizenship and money. 
Complainant’s description of himself is consistent with his pattern of filing several gender 
discrimination suits. 

Complainant’s delay in filing the Complaint with the Commission rendered the 
Commission unable to secure tape surveillance of the night in question. It is the Commission’s 
practice in these types of cases to seek video surveillance when aggrieved individuals come to 
the Commission almost immediately after the alleged discriminatory conduct, just as 
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Complainant did in filing his initial gender discrimination case with the NYSDHR on January 9, 
2010. Complainant filed the Commission Complaint over nine months after the incident 
occurred, thereby effectively denying the Commission the ability to compel Respondents to 
preserve its surveillance video, which Respondents state self-erases every 30 days. 

Notwithstanding the above, circumstantial evidence exists to show that Respondent 
Amnesia also required younger individuals to purchase a bottle of alcohol in or around the date 
Complainant visited the club on January 9,2010. Patrons of Respondent Amnesia can post 
reviews of its club on yelp.com, a website that provides reviews for restaurants, bars, and other 
establishments in New York City and other locations in the country. 1 On April 25,2010, just 
over three months after Complainant visited the club, an alleged patron of Respondent Amnesia, 
whom based on her posted picture appears to be in her 20’s or 30’s, expressed her frustration on 
yelp.com about the difficulty in gaining entry into the club, stating, .. of course the only way to 
get in was if we bought bottles.” This comment was posted four months after Complainant filed 
his NYSDHR case, which was dismissed, and five months before he filed his case with the 
Commission. 

Another reviewer and alleged patron, who also appears to be in her 20’s or 30’s based on 
her posted picture, stated on yelp.com on December 11,2009, “Different groups were dancing 
and lining up at the downstairs bar, people in their 20’s, 30’s, 40’s. Interesting and eclectic 
crowd...” Based on the above-described comments regarding younger people being asked to 
purchase bottle service, it is more probable than not that Respondents did not discriminate 
against Complainant based upon his age. 

As noted above, the Commission is barred from making a determination this case because 
Complainant filed a prior discrimination complaint concerning the same incident with the 
NYSDHR. Irrespective of this conclusion, because Commission was unable to obtain the 
surveillance video of the incident in question, and online postings from club patrons who appear 
to be in their 20’s and 30’s state that were required to buy bottle service in order to gain entry 
around the date Complainant visited Respondent Amnesia, the Commission cannot establish by a 
preponderance of the evidence that Respondents required Complainant to purchase bottle service 
to gain access to the club due to his age. The Complaint, therefore, is hereby dismissed. 


NO FURTHER TEXT ON THIS PAGE 


1 The Commission realizes that it could not interview any of these individuals but nevertheless finds the postings 
probative. 
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Complainant may apply for review by filing a request in writing within thirty (30) days 
after the date of the mailing of this order. The application should be addressed to the Office of 
the Chairperson, New York City Commission on Human Rights, 40 Rector Street, 10th Floor, 
New York, NY 10006, Attn: NPC Appeals. Please state reasons for applying for review. 

DATED: New York. New York 

July 27,2012 

CITY COMMISSION ON HUMAN RIGHTS 


BY: 

Executive Director 
Law Enforcement Bureau 



- 

Carlos Velez 
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NOTICE TO: 


Roy Den Hollander 

545 East 14 th Street, Apt .10D 

New York, NY 10009 


Counsel for Respondents: 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, NY 10038 
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New York State Division of Human Rights 
Complaint Form 

CONTACT INFORMATION 
My contact information: 

Name: _ A?.yZW Up// ana er _ 

Address: _ _ Apt or Floor /m 


Citv: AM 

State: A/A 

Zb: /DOT/ 

REGULATED AREAS 

1 believe 1 was discriminated against in the area of: 


□ Employment 

□ Education 

□ Volunteer firefighting 

□ Apprentice Training 

□ Boycotting/Blacklisting 

□ Credit 

^ZC/’ublic Accommodations 

□ Housing 

□ Labor Union, Employment 

(Restaurants, stores, hotels, movie 

□ Commercial Space 

Agencies 

theaters amusement parks, etc.) 




I am filing a complaint against: 

A/Yl/l(9.C/Ci rfy ALC 


Company or Other Name: 


Address: £Q3L UL OL 9- 




City:_ 

Telephone Number: ill i&r ms 

(area code) 


State: Zip:. /COO/ 


Individual people who discriminated against me: 

Name: 7A)fi. Tt// cJ _ Name: 

Title: 7)/y?r AtSV 7 / 7^/^ Title: 


DATE OF DISCRIMINATION 

The most recent act of discrimination happened on: / 

month 


JL _ JO\ 

day year 


Last revised on 11/16/09 



BASIS OF DISCRIMINATION 

Please tell us why you were discriminated against by checking one or more of the boxes below. 

...... You do not need to provide information for every type of discrimination on this list. Before you check a 

§*;0. box, make sure you are checking it only if you believe it was a reason for the discrimination. Please 
<.... §J . look at the list on Page 1 for an explanation of each type of discrimination. 

lilr 

Please note: Some types of discrimination on this list do not apply to all of the regulated areas listed on Page 
3. (For example, Conviction Record applies only to Employment and Credit complaints, and Familial Status is 
a basis only in Housing and Credit complaints). These exceptions are listed next to the types of discrimination 
below. 


I believe I wa s d i scriminated against because of my: 


□ Age (Does not apply to Public Accommodations} 

Date of Birth: 

□ Genetic Predisposition (Employment only) 
Please specify: 

□ Arrest Record (Only for Employment, Licensing „ 
and Credit) 

Please specify: 

□ Marital Status 

Please specify: 

□ Conviction Record (Employment and Credit only) 
Please specify: 

□ Military Status: 

Please specify: 

□ Creed / Religion 

Please specify: 

□ National Origin 

Please specify: 

□ Disability 

Please specify: 

□ Race/Color or Ethnicity 

Please specify: 

□ Domestic Violence Victim Status: 

(Employment only) 

Please specify: 

J^Sex 

Please specify: o Female ^Male 
n Pregnancy 
□ Sexual Harassment 

□ Familial Status (Housing and Credit only) 

Please specify: 

! 

□ Sexual Orientation 

Please specify: 

j □ Retaliation 

Please specify: 


Before y°u turn to the next page, please check this list to make sure that you provided 
information only for the type of discrimination that relates to your complaint. 


A 


Last revised on 11/16/09 












DESCRIPTION OF DISCRIMINATION - for all complaints ( Public 
Accommodation, Employment, Education, Housing, and all other regulated areas 
listed on Page 3) 

Please tell us more about each act of discrimination that you provided information 
about on Pages 3 and 4. Please include dates, names of people involved, and 
explain why you think it was discriminatory. PLEASE TYPE OR PRINT 
CLEARLY. 

On Saturday, January 9, 2010, at approximately 11:05 PM, a friend and L both 
males, tried to enter the nightclub called Amnesia but were refused admittance unless we 
bought a bottle for $350. 

We had been standing in a line with two ladies in front of us. The ladies were 
allowed to enter without agreeing to purchase a bottle inside for $350. We, however, 
were told by an individual named David that to enter the club, we would have to buy a 
bottle inside for $350. We declined, and he told us to step out of the line, which we did. 
We stood on the side of the line as a couple of groups of ladies entered without having to 
agree to buy a bottle for $350. 



NOTARIZATION OF THE COMPLAINT 


Based on the information contained in this form, I charge the above-named Respondent with an unlawful 
discriminatory practice, in violation of the New York State Human Rights Law. 

By filing this complaint, I understand that I am also filing my employment complaint with the United States 
Equal Employment Opportunity Commission under the Americans With Disabilities Act (covers disability 
related to employment). Title VII of the Civil Rights Act of 1964, as amended (covers race, color, religion, 
national origin, sex relating to employment), and/or the Age Discrimination in Employment Act, as amended 
(covers ages 40 years of age or older in employment), or filing my housing/credit complaint with HUD under 
Title VIII of the Federal Fair Housing Act, as amended (covers acts of discrimination in housing),as applicable. 
This complaint will protect your rights under Federal Law. 

I hereby authorize the New York State Division of Human Rights to accept this complaint on behalf of the U.S. 
Equal Employment Opportunity Commission, subject to the statutory limitations contained in the 
aforementioned law and/or to accept this complaint on behalf of the U.S. Department of Housing and Urban 
Development for review and additional filing by them, subject to the statutory limitations contained the in 
aforementioned law. 

I have not filed any other civil action, nor do I have an action pending before any administrative agency, under 
any state or local law, based upon this same unlawful discriminatory practice. 

I swear under penalty of perjury that I am the complainant herein; that I have read (or have had read to me) 
the foregoing complaint and know the contents of this complaint; and that the foregoing is true and correct, 
based on my current knowledge, information, and belief. 



BETHLEHEM BELATCHEW 
Nofery Puttie - Statt of N*w York 
NO. 01BE6196825 
QstHfted In County 
WrCo mmtwftw&plra* 


Subscribed and sworn before me 
This )o day of jsrOOfH^V, 20(0 

Signature of Notary Public 


County; 



Commission expires: 


Please note: Once this form is notarized and returned to the Division, it becomes a 
legal document and an official complaint with die Division of Human rights. After the 
Division accepts your complaint, this form will be sent to the company or person(s) 
whom you are accusing of discrimination. 


Last revised on 11/16/09 
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Exhibit C 



Ladies Free til 1am this Friday at Amnesia 



LADIES FREE TILL 1 | OPEN BAR TILL 12 

4 BOTTLES FOR $700 BEFORE 1AM 
FLAVORED HOOKAHS AVAILABLE 


609 WEST 29TH STREET BTWN M T H S I2TH AVE 


Amnesia 609 W 29th St Between 11th & 12 Av 


This Friday August 3 at Amnesia 

1 Dj: ENUFF / QUIZ Playing the best in Top 40s & Hip Hop & latin 
1 Doors open 11 pm / 21 & Over Event 
■ Dress code: -Casual but Trendy 
' Ladies Free til 1am on the Pace Guest list 
' Gents Reduce til 1am on the Pace Guest list 

1 To get on the Pace Guest list for Amnesia Click Here 








PACE PARTIES THIS WEEKEND - JULY, 2012 
Glow Stick Party this Friday at Amnesia 


Amnesia 609 W 29th St Between 11th & 12 Av 

This Friday July 20 at Amnesia 

1 Dj: BIG BEN ft BRINKA Playing the best in Top 40s & Hip Hop & latin 
1 Doors open 11 pm / 21 & Over Event 
1 Dress code: -Casual but Trendy 
■ Ladies Free til 1am on the Pace Guest list 
r Gents Reduce til 1am on the Pace Guest list 

1 To get on the Pace Guest list for Amnesia Click Here 
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DAVID A. PATERSON 

GOVERNOR 


NEW YORK STATE 
DIVISION OF HUMAN RIGHTS 


DETERMINATION AND 
ORDER AFTER 
INVESTIGATION 

Case No. 

10138862 . 


On 1/13/2010, Roy Den Hollander, Esq. filed a verified 
complaint with the New York State Division of Human Rights . 
(•"Division") charging the above-named respondent with an 
unlawful discriminatory practice relating to public 
accommodation because of sex in violation of N.Y. Exec. Law, 
art. 15 (Human Rights Law). 

After investigation, and following opportunity for review 
of related information and evidence by the. named parties, the 
Division has determined that there is NO.PROBABLE CAUSE to 
believe that 'the respondent has engaged in or is engaging in the 
unlawful discriminatory practice complained of. This 
determination is based on the following: 

The record is not supportive of complainant's allegations 
of sex. discrimination. 

Complainant, who is male, alleges that he was required to 
purchase a $350.00 -bottle of alcohol in order to gain entry into 
respondent's nightclub, while.women were: not required to make 
this purchase to enter. 

The record suggests, however, that respondent required 
complainant to purchase a.bottle, for the non-discriminatdry 
reasons of limited space and the goal of furthering the image of 


NEW YORK STATE DIVISION OF 

HUMAN RIGHTS on the. Complaint of 

ROY DEN HOLLANDER, 

ESQ., 

Complainant, 

V. 

AMNESIA J.V. LLC, 

Respondent. 




respondent's establishment. There is a lack of evidence that 
respondent's treatment of complainant was based on his sex. 

During the course of the investigation, a field visit to 
respondent's nightclub was made by a male Division investigator 
accompanied by a male. Both males and.females were observed 
gaining admission to respondent's nightclub in approximately 
equal proportion. The investigator did not observe respondent's 
staff asking males or females to purchase bottles of alcohol to 
gain admission, despite the fact that there were long lines for 
admission. t:o the club. Although respondent required the male 
investigator to pay a $30- cover charge, the investigator 
observed one of respondent's employees informing others, 
including females, that they would have to pay the $30 cover 
charge to gain admission. Once inside the nightclub, the 
investigator observed males and females in roughly equal 
proportion. Although there were several tables for individual 
bottle service throughout the nightclub, the investigator did 
not see any patrons, male or female, sitting at these tables. 

Based on observations made during the field Visit, the vast 
majority of the patrons of the nightclub appeared to be under 
the age of 30 years. Respondent asserts that, when the^ 
nightclub is crowded, respondent employs an admissions strategy 
to.limit the number of individuals, male and female, who do not 
have the appearance respondent desires to maintain the image of 
the nightclub. A photo on complainant's website, suggests that 
he is significantly older than respondent's patrons, and age 
discrimination is beyond the jurisdiction of the Division with 
regards to public accommodation. ' 

Our investigation failed to. uncover sufficient evidence to 
establish a causal nexus between respondent's treatment of 
complainant and his sex. The record does not support a 
determination of probable cause in this case. 

The complaint is therefore ordered /dismissed and the file 
is closed. 

PLEASE .TAKE NOTICE that any party to this proceeding may 
appeal this Determination to the New York State Supreme Court in 
the County wherein the alleged unlawful discriminatory practice 
took place by filing directly with such.court a Notice of ' 
Petition and Petition within sixty (60) days after service of 
this Determination . A copy of this Notice and Petition must 
also be served on all parties including General Counsel, State 
Division of Human Rights^, One Fordham Plaza, 4th Floor, Bronx, 


2 



New York 10458. DO NOT FILE THE ORIGINAL NOTICE AND PETITION 
WITH THE STATE DIVISION OF HUMAN RIGHTS. 

Dated: SEP 16.2010 

New York, New York 

STATE DIVISION OF HUMAN RIGHTS 


By: 

Regional Director 
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GALEN D. KIRKLAND 

COMMISSIONER 


The New York State Division of Human Rights is a State agency mandated to receive, 
investigate and resolve complaints of discrimination under N. Y. Executive Law, Article 15 (“Human 
Rights Law”). The Division’s role is to fairly and thoroughly investigate the allegations in light of all 
evidence gathered. . ' 

YOUR RIGHTS AND RESPONSIBILITIES AS A COMPLAINANT 

You have a right to obtain a private attorney at any time, but you are not required to do so. 

. ■ If you experience any further conduct by the Respondent that you believe is discriminatory, or 
is in retaliation for filing your complaint, you should immediately report it to the Division of 
Human Rights. 

I 

■ You must notify the Division of any change in your address or telephone number. If the 
Division cannot contact you, we may not be able to proceed with your case. Inability to locate 
you will result in the eventual administrative dismissal of your case. 

Your complaint may voluntarily be withdrawn in writing by you at any time. The withdrawal 
form must be signed by you or your attorney (original or fax will be accepted). A withdrawal 
form may be obtained from the Division. 

■ Conciliation or settlement is possible at all points in the proceeding, and' the Division may 
provide assistance with conciliation or settlement at the request of any party. 

■ You, or your attorney, may review the Division's file in this matter, and may copy by hand any 
material in the file, or obtain photocopies at a nominal charge. The Respondent in this matter 
has the same right to review the file. 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

The Division represents neither the Complainant nor the Respondent. The Division pursues the 
State’s interest in the proper resolution of the matter in accordance with the Human Rights Law. 

Upon receipt of a complaint, the regional office will: 

■ Notify the Respondent(s). (A Respondent is a person or entity about whose action the 
Complainant complains.) 

■ Resolve issues of questionable jurisdiction. 



NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

20 EXCHANGE PLACE, 2ND FLOOR 
NEW YORK, NEW YORK 10005 

(212) 480-2522 
Fax: (212) 480-0143 
www.dhr.state.ny.us 


DAVID A. PATERSON 

GOVERNOR 


INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF 
NEW YORK STATE DIVISION OF HUMAN RIGHTS 


INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF THE NYS DIVISION OF HUMAN RIGHTS 

Page 2 

■ Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the U.S. Department of Housing arid Urban Development (HUD), where applicable. 
Such federal filing creates a complaint separate and apart from the complaint filed with the 
Division, and protects your rights under federal law, although in most cases only one 
investigation is conducted pursuant to work-sharing agreements with these federal agencies. 

■ Investigate the complaint through appropriate methods (written inquiry, field investigation, 
witness interviews, requests for documents, investigatory conference, etc.), in the discretion of 
the Regional Director. The investigation of the complaint is to be objective. 

■ Allow the parties to settle the matter by reaching agreement on terms acceptable to the 
Complainant, Respondent and the Division. The Division will allow settlement from the time 
of filing until the matter reaches a final resolution. 

■ Determine whether or not there is probable cause to believe that an act of discrimination has 

. occurred, if the matter cannot be settled prior to that Determination. The Division will notify 
the Complainant and Respondent in writing of the Determination. 

WHAT IS THE DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

It is the Division’s policy to investigate all cases promptly and expeditiously. Therefore, you 
are expected to cooperate with the investigation fully and promptly. No deadlines will be extended at 
any time during the investigation, unless good cause is shown in a written application submitted at least 
five (5) calendar days prior to the original deadline. 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 
dismissal of the case, the Complainant may appeal to the State Supreme Court within 60 days. 

If the Determination is one of probable cause, there is no appeal to court. The case then 
proceeds to public hearing before an Administrative Law Judge. Under Rule 465.20 (9 N.Y.C.R.R. 

§ 465.20), the Respondent may ask the Commissioner of Human Rights within 60 days of the finding 
of probable cause to review the finding of probable cause. 

WHAT IS A PUBLIC HEARING? 

A public hearing, pursuant to the Human Rights Law, is a trial-like proceeding at which 
relevant evidence is placed in the hearing record. It is a hearing de novo, which means that the 
Commissioner’s final decision on the case is based solely on the content of the hearing record. The 
public hearing is presided over by an Administrative Law Judge, and a verbatim transcript is made of 
the proceedings. 

The hearing may last one or more days, not always consecutive. Parties are notified of all 
hearing sessions in advance, and the case may be adjourned to a later date only for good cause. 

The Complainant can retain private counsel for the hearing, but is not required to do so. If 
Complainant is not represented by private counsel, the Division’s counsel prosecutes the case in 
support of the complaint. Respondent can retain private counsel for the hearing, and, if Respondent is 
a corporation, is required to be represented by legal counsel. Attorneys for the parties or for the 
Division may issue subpoenas for documents and to compel the presence of witnesses. 
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At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 
Law Judge and is sent to the parties for comment, 

A final Order is issued by the Commissioner. The Commissioner either dismisses the 
complaint or finds discrimination. If discrimination is found, Respondent will be ordered to cease and 
desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 
accommodation of disability. The Division may award money damages to Complainant, including 
back pay and compensatory damages for mental pain and suffering, and in the case of housing 
discrimination, punitive damages, attorney’s fees and civil fines and penalties. A Commissioner’s 
Order may be appealed by either party to the State Supreme Court within 60 days. Orders after hearing 
are transferred by the lower court to the Appellate Division for review. 

WHAT IS A COMPLIANCE INVESTIGATION? 

The compliance investigation unit verifies whether the Respondent has complied with the 
provisions of the Commissioner’s Order. If the Respondent has not complied, enforcement 
proceedings in court may be brought by the Division. 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 
individuals filing complaints and from those against whom a complaint has been filed. The 
information is necessary to conduct a proper investigation; failure to provide such information could 
impair the Division’s ability to properly investigate the matter. This information is maintained in a 
computerized Case Management System maintained by the Division’s Director of Information 
Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. 

GENERAL INFORMATION 

For a more detailed explanation of the process, see the Division’s Rules of Practice 
(9 N.Y.C.R.R. § 465) available on our website www.dhr.state.ny.us. If you have any additional 
questions about the process, the investigator assigned to the case will be available to answer most 
questions. , 
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CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


Complaint No: 
M-P-A-11-1024266 


In the Matter of the Complaint of: 

ROY DEN HOLLANDER, 

Complainant, 

- against - 

AMNESIA J.V. LLC, and David "L.N.U.," 

Respondents. 


Verified Complaint 


Roy Den Hollander, complaining of Respondents, alleges as 
follows: 

1. Complainant Roy Den Hollander is 63 years old. His address 
is 545 East 14 th Street, Apt. 10D, New York, New York 10009. 

2. Respondent Amnesia J.V. LLC ("Amnesia") is a place or 
provider of a public accommodation as defined by Section 8-102 
of the Administrative Code of the City of New York. Its address 
is Attn: Legal Department, 609 West 29 th Street, New York, New 
York 10001. 

3. Respondent David "L.N.U," is employed by Respondent Amnesia 
as a Security Guard. His address is c/o Amnesia J.V. LLC, Attn: 
Legal Department, 609 West 29 th Street, New York, New York 10001. 

4. On or about January 9, 2010, at approximately 11:05 PM, 
Complainant and his friend, who is in his 60's, stood on a line 
in front of Respondent Amnesia in order to gain access into its 
nightclub. Complainant and his friend witnessed two individuals 
in front of them, who appeared to be in their 20's and/or 30's, 
approach Respondent David "L.N.U.," who checked their 
identification and then allowed them to enter the club. When 
Complainant and his friend approached Respondent David "L.N.U.," 
Respondent David "L.N.U." told them that they must agree to buy 
a bottle of alcohol for $350 in order to enter the club. 
Complainant and his friend declined and stepped out of the line. 
Complainant and his friend then witnessed another pair of 
individuals, who appeared to be in their 20's and/or 30' s, enter 
the club without having to agree to buy a bottle of alcohol for 
$350. 




5. Complainant charges that Respondents discriminated against 
him based upon his age by subjecting him to disparate treatment 
in the advantages, facilities and privileges of a public 
accommodation, in violation of Section 8-107 of the 
Administrative Code of the City of New York. 


STATE OF NEW YORK ) 


Roy Den Hollander, being duly sworn, deposes and says: that I am 
the complainant herein; I have read (or had read to me) the 
foregoing complaint and know the content thereof; that the same 
is true of my own knowledge except as to the matters therein 
stated on information and belief; and that as to those matters, 
I believe the same to be true. 



'fsign^ure" of Complainant) 


STATE OF NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK ) 


On the AJlr-tcj day of fy&oh-o/’ _ in the year 2010 before 

me, the undersigned personally appeared Roy Den Hollander, 
personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me that 
(s)he executed the same in his/her capacity, and that by his/her 
signature on the instrument, the individual, or the person upon 
behalf of which the individual acted, executed this instrument. 


cL 

7 ^ 

c 
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dietary Pui^liy 7 
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) ' 


LAURA FLYER 

NOTARY PUBLIC, STATE OF NEW YORK 
NO. 02FL8176753 

QUALIFIED IN NEW YORK COUNTY 
COMMISSION EXPIRES NOVEMBER 5,2011 


THE CITY OF NEW YORK 
COMMISSION ON HUMAN RIGHTS 


- x 

In The Matter of the Complaint of 

ROY DEN HOLLANDER, 


DETERMINATION AND ORDER 
AFTER REVIEW 


Complainant, 

- against - 

AMNESIA J.V. LLC., and DAVID “L.N.U.”, 

Respondents. 

-x 


Complainant No.: M-P-A-l 1-1024266 
GC No.: 12-901N 


Complainant requests review of the Administrative Closure dismissing the above- 
captioned complaint. 

In considering complainant’s request, I have reviewed the following: the complaint; the 
answer; comments from all parties (if submitted); the Notice of Administrative Closure; and 
complainant’s request for review. 

Upon review of these materials, I hereby affirm the Administrative Closure dismissing 
the complaint. 

Pursuant to Section 8-123(h) of Title 8 of the Administrative Code of the City of New 
York, complainant has thirty (30) days after service of this Order to seek review in the New York 
State Supreme Court. 


Dated: NewY ork, New York 
January ,^2013 


IT IS SO ORDERED 
NEW YORK CITY COMMISSION 
ON HUMAN RIGHTS 





PATRICIA L. GATLING 

Commissioner/Chair 






Roy Den Hollander 
Attorney at Law 
545 East 14 th Street, #10D 
New York, New York 10009 

Roger Griesmeyer 

LaSasso Griesmeyer Law Group PLLC 
80 Maiden Lane, Suite 2205 
New York, New York 10038 

Carlos Velez 

Managing Attorney 

Law Enforcement Bureau 

New York City Commission on Human Rights 

40 Rector Street - 10 th Floor 

New York, New York 10006 
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Court Rejects Men’s Studies Lawsuit 

By Corey Kilgannon 


April 27, 2009 2:15 pm 

Remember the lawyer who sued Columbia University for failing to offer 
classes in men’s studies? His contention was that Columbia was being biased 
against men, since the university offers women’s studies. 

The lawyer, Roy Den Hollander, contended that he was trying to save the men 
of the world, one chauvinistic lawsuit at a time. But he’ll have to do better next 
time, because his suit against Columbia was thrown out on April 23 by Judge 
Lewis A. Kaplan of United States District Court in Manhattan. 

In his decision, now released, the judge noted that Mr. Den Hollander claimed 
Columbia was violating the first amendment because “his central claim is that 
feminism is a religion.” 

“Feminism is no more a religion than physics,” the judge wrote, “and at least 
the core of the complaint therefore is frivolous.” 

The judge also disagreed Mr. Den Hollander’s claim that the judge should 
have recused himself from the suit because he attended Columbia. 

Mr. Den Hollander, who had claimed that offering a course of study about one 
gender violated Title IX and the Constitution, assailed the judge as a feminist and 
said, “The only thing frivolous and absurd is men looking for justice in the courts 
of America.” 

“When it comes to men’s rights, judges act with an arrogance of power, 
ignorance of the law, and fear of the feminists,” he said. 


http://cit>'room.blogs.nvtimes.coni/2009/04/27/court-rejects-mens-studies-lawsuit/?_php=true&_... 10/24/2014 
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- Washington Free Beacon - http://freebeacon.com - 


Anti-Feminist Lawyer Plans Lawsuit to Force Women to Register for 
Draft 

Posted By CJ Ciaramella On September 24, 2014 @4:10 pm In Issues | No..Corn!'nents.- 

At age 18, every American man gets a card in the mail from the federal government notifying him of 
the requirement to sign up for the Selective Service—commonly known as "the draft." Women have 
always been excluded from this rite of passage, but New York lawyer Roy den Hollander is on a 
mission to change that. 

Hollander, a self-described "anti-feminist" lawyer, is planning a class-action lawsuit to force the 
federal government to include women in mandatory draft registration. 

The only problem is that Hollander can't find any women to join his lawsuit. For the past year, 
Hollander has been trying to find a female plaintiff between ages 18 and 25 to act as the lead 
representative of his case. 

"It's kind of like dating," he explained in an interview. "First they say yes, then no, then maybe, then 
no." 

In response to a reporter's observation that women's groups do not seem to like him very much, 
Hollander responded, "I think that might be the problem." 

Hollander has made headlines by filing challenges to things such as ladies' nights at bars, arguing 
they amount to gender discrimination. 

"There's no justice for guys in this day and age," Hollander, 67, said after a court threw out his case 
alleging age and gender discrimination because a New York nightclub forced him to buy bottle 
service to enter while allowing young women to walk in for free. 

An appeals court threw out two of his other lawsuits to halt federal funding of Columbia University's 
feminist studies program. Hollander argued that feminism constitutes a "modern-day religion." 

In a follow-up email to the Washington Free Beacon, Hollander sent along a list of the kinds of 
women he has attempted—and failed—to recruit for his case. The extensive catalogue included 
entries such as "Girl rugby players," "Sororities," and "Prof. Camille Paglia." 

"Even [novelist] Erica Jong dissed my efforts," Hollander wrote. 

In 1981, the Supreme Court ruled the federal government could require only males to register for 
the draft. The court based its ruling partly on Pentagon policy barring women from combat roles. 

Hollander argues that "since then, the statutes have been repealed and the Pentagon's policy has 
changed, so the court's reasoning no longer applies." He says exempting women from draft 
registration amounts to a violation of their equal protection rights under the Constitution. 

Hollander notes that the National Organization of Women filed an amicus brief in the 1981 Supreme 
Court case. 

NOW also testified before Congress that "omission from the registration and draft ultimately robs 
women of the right to first-class citizenship. ... Because men exclude women here, they justify 
excluding women from the decision-making of our nation." 

Rep. Charlie Rangel (D., N.Y.) has repeatedly introduced bills to reinstate the draft, including for 
women. 

Hollander's previous quixotic quest to end ladies' nights at bars has ostensible allies as well. Two 
University of North Carolina students have begun a campaign to end them, calling the practice 
"inherently sexist." 


http://freebeacon.com/issues/anti-fem in ist-lawyer-plans-lawsuit-to-force-women-to-register-for-d... 10/24/2014 
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Cavuto hosted "anti-feminist 
attorney" Den Hollander, who 
advocated "cut[ting] out the 
feminazi, feminist women's 
studies programs" at Columbia 

Research August 21,2008 5:36 P\1 EDT »> MATTHEW BIEDLINGMAIER 


Fox News' Neil Cavuto interviewed "anti-feminist attorney" Roy Den Hollander, who 
discussed his lawsuit against Columbia University for offering a women's studies 
program "but not a men's studies program." Den Hollander said: "[C]ut out the feminazi, 
feminist women's studies programs and bring back varsity sports, and you're going to do 
a lot better for the university." Den Hollander later said that women "are a suspect class. 
Every time they open their mouths, I begin to suspect something." 


On the August 20 edition of Fox News' Your World, host Neil Cavuto interviewed "anti¬ 
feminist attorney" Roy Den Hollander, who discussed his law suit against Columbia 
University for offering a women's studies program "but not a men’s studies program." 
During the segment, after referring to the previous segment's guest, Fox Business Network 
host Dave Ramsey, who discussed the high costs of today's colleges and universities, Den 
Hollander said: "[C]ut out the feminazi, feminist women's studies programs and bring back 
varsity sports, and you're going to do a lot better for the university." Den Hollander also 
stated, "If a guy takes a women’s studies course, what's going to happen to him? The girls 
in the class are basically going to walk all over them in their stiletto heels, which may not 
be too bad," and later said that women "are a suspect class. Every time they open their 


http://mediamatters.org/research/2008/08/21/cawto-hosted-anti-feminist-attomey-den-hollan/14... 10/24/2014 
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mouths, I begin to suspect something," As Media Matters for America has documented. 
Den Hollander is only the latest guest to make overtly sexist comments on Cavuto's 
program. 


Indeed, on the April 10 edition of Your World , Cavuto and Marc.R.ydcy, radio host and 
author of The Mart's No-Nonsense Guide to Women: How to Succeed in Romance on 
Planet Earth (MHR Enterprises, 2004) and Under the Ciitorai Hood: How to Crank Her 
Engine Without Cash, Booze, or Juniper Gabies (MHR Enterprises, 2007), discussed 
comments by Sir Elton John at an April 9 fundraiser for Sen. Hillary Clinton during which 
John stated that he was "amazed by the misogynistic attitudes of some of the people in 
this country." Rudov stated, "Hillary Clinton, who's living by the gender sword, is going to 
be dying by the gender sword. She sends in Elton John to do her hissing when she's 
having a catfightwith America." Rudov further stated, "This is a gynocracy.... The reason 
that Hillary is losing is because people don't like her. That's all it is." Fox News legal 
analyst and University of Washington associate professor of law Lis Wiehl responded: "It's 
the old thing, Marc, of if a woman is aggressive, then she's, again, the B-word. If a man is 
aggressive, he's just assertive and claiming his own." Rudov later said: "The woman is not 
called a B-word because she's assertive and aggressive; she's called a B-word because 
she acts like one." 


On his website . Den Hollander explains that the purpose of his lawsuit against Columbia 
University is "to find the Columbia University Women's Studies program unconstitutional 
for using government aid to preach the religious belief system 'Feminism' and for 
discriminating against men." Also on his website, Den Hollander describes the Violence 
Against Women Act as the "Female Fraud Act." 

From the August 20 edition of Fox News' Your World with Neil Cavuto: 

CAVUTO: All right, so are women's studies courses spreading prejudice and 
bigotry toward men? Well, my next guest thinks so - so much so that he is 
suing Columbia University. He's anti-feminist attorney Roy Den Hollander. Why 
Columbia? 

DEN HOLLANDER: 'Cause I went there. I graduated there, and so that gives 
me standing. But going back to what your past guest said, cut out the 

feminazi, feminist women's studies programs and bring back varsity 
sports, and you're going to do a lot better for the university. 

CAVUTO: But what is Columbia doing that ticks you off? 

DEN HOLLANDER: Well, what Columbia is doing is it's presenting a women's 
studies program but not a men's studies program. So what the complaint 
charges is that women's studies is really - which teaches feminism, they state 
that they're teaching feminism - and so the teaching of feminism - I'm arguing 
that feminism is a religion. Now, religion doesn't require a god. 

CAVUTO: And what have they told you? Where is this going? 

DEN HOLLANDER: Well, it hasn't -- it just started. I just filed the case, so -- 

CAVUTO: You want to cancel that course? 


DEN HOLLANDER: Well, it's appropriate - 


http://mediamatters.org/research/2008/08/21/cavuto-hosted-anti-feminist-attomey-den-hollan/14... 10/24/2014 
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CAVUTO: What if there's a sort of 'men-ism' course? You be OK with it? 

DEN HOLLANDER: No, it's a program. It's not just courses, you understand, 
it's a program -- 

CAVUTO: Oh, it's part of a whole mindset -- 

DEN HOLLANDER: It's a network situation. It's a way for girls to acquire jobs, 
it's a training [unintelligible] - 

CAVUTO: We should say we tried to get a statement from Columbia on this, 
and we couldn't get one from them. But your point is that it's showing an 
inherent kind of a bias. 

DEN HOLLANDER: A definite bias. Because girls can benefit from women's 
studies, but guys aren't going to benefit. If a guy takes a women's studies 
course, what's going to happen to him? The girts in the class are gonna 
basically walk all over him in their stiletto heels, which may not be too 
bad - 

CAVUTO: Stop, stop, stop. All right, so you're saying that it’s unfair for women 
who, you know, for years and even up to now, have not earned as much or 
gotten ahead as much, to get a little bit more exposure in school, that's too 
bad? 

DEN HOLLANDER: That's not - no, that's not -- what you're talking about is 
affirmative action. And what legally, that says that girls are a suspect class. 
And yes, they are a suspect class. Every time they open their mouths, I 
begin to suspect something. The point is - 

CAVUTO: You have issues, don't you? 

DEN HOLLANDER: No, the point is, if you look at equal pay per unit of time, or 
equal pay, or pay per unit of risk, girls are making more than guys. 

CAVUTO: Are they really? 

DEN HOLLANDER: Girls control nearly 60 percent of the wealth in this country. 
And if you want to look at the real oppressors, you look at who lives longer, 
who -- on whom most of the health dollars are spent - 

CAVUTO: Roy, you're angry. You're very angry. 

DEN HOLLANDER: -- and who eats more. Oh, absolutely. But only against the 
feminists. 

CAVUTO: All right. And Columbia. All right, Roy, thank you. I want to keep 
track of this, my friend. Thank you very much. 

DEN HOLLANDER: I'll keep you up to date. Thank you. 


http://mediamatters.org/research/2008/08/21/cavnto-hosted-anti-feminist-attomey-den-hollan/14... 10/24/2014 
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es Columbia for 
Interview with Ray Hollander, Men's Righ 



by Maureen O'Cennor i August 22,2008 at 3:28 pm 

Roy Den Hollander — Columbia B-schooi grad and self-described "anti- 
feminist” —took aim this week at his alma mateCs lastitBte-for Research oa 
Women and Gender . In a lawsuit charging sexual discrimination, Hollander calls 
the institute "a bastion of bigotry against men .” Using Title IX as an "analogy.” 

Hollander adds the Columbia suit to a growing stable of “Men's Rights” 
crusades, including a lawsuit protesting Ladies' Nights at bars, and another 
against YAW A the Violence Against Women Act. 

In an hour-long phone interview. Hollander waxes poetic ou physical desire, his 
background as a dtafl-dodger, and the best places in New York for middle-aged 
dudes seeking jail-bait booty (dance class). As for Women's Studies at CU: 

The whole program is about benefiting females and tencliing that guys are 
evil and that guys are responsible for all the world’s evils. 

He also told me about his “Russian mafia prostitute stripper” “mistress to a 
Chechen warlord” ex-wife, and how she used VAW'A to persecute him anchor 
attain US citizenship. 

Roy is surprisingly interesting for a guy who spends 90% of his waking life plotting the destruction of feminism, 
and the other 10% hying to get laid. Our epic conversation, after the jump. 

Interview edited for clarity and space. Also, to remove the pari where we do a word association game that 1 
thought would be funny, but was actually bonifying and awkward. 

Tell rae about your case against Columbia. 

Wliat you have at Columbia University is. yon have a Women's Studies program. Guys can take classes in it, 
guys can study it. but they won't benefit it. The whole program is about benefiting females and teaching that 
guys ate evil and that guys are responsible for all the world’s evils. And it isn't so much fire.courses, but the 
program itself is a networking system for these women. It helps girls get jobs afterwards. It allows them get a 
degree in Women's Studies, allows them to get fellowships and scholarships, allows them to become professors. 
In the odd case if a giiy tries to get a job through the network, he’s already not going to get a job because 
feminists hire girls instead of guys. They’re too scared to hire a guy. The overall benefit weighs heavily on the 
side of girls. 

What about college alumni networks? Before the 70% Princeton (where I went to school) was all dudes. 
Shouldn’t that skew the benefits of networking? 


X the f303 a? appi ssskx; 
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This goes to [the fact that] America today has become what I call "Feminarchy America.” If you go back forty 
years ago, guys had an advantage in that area [networking], though there were a lot of other problems, like 
getting drafted and going to Vietnam, so that sort of balances it out. But what I’m talking about is that today, 
when girls get out of college, they have an advantage. 51 -60% of students in college are women. 

So you would support an affirmative action program for men? 

Well, my own personal view is that this country should become a meritocracy, not what feminists advocate, 
which is quota-ocracy. The person best able should always get the job, should always get in. But with my legal 
cases. I’m saying is, if feminists want a quota-ocracy, then along with the 51% of the best of society, they should 
be getting 51% of the worst of society, too. They talk about the glass ceiling but never the tombstone basement. 
Did you know, of the 25 most dangerous occupations in America, 90% of them are held by guys? You never 
hear feminists fighting for those jobs. You never hear about them fighting to get ladies into the tombstone 
basement. 

Right now high school girls have higher SAT scores and better grades than their male peers. A 
meritocracy would mean fewer men in upper education. 

Yes, but the meritocracy should go all the way down to the beginning. According to the high school teachers I 
talk to, high schools have changed their grading systems to benefit girls instead of boys. Boys are good at 
competition, at cramming for tests and that sort of thing. Girls are better at doing their homework consistently, 
and that skews the grades. 

Are you familiar with Title IX? 

Yes, I am. 

Title IX says that if Columbia University has varsity sports for men, it has to provide equal varsity sports for 
women. So I'm using that varsity sports analog}' by saying the Women’s Studies is the varsity sport of college co 
-education. Therefore, Columbia University has to provide a Men’s Studies program if they want to be equal. 


There’s two aspects to that suit. The first one, the equal protection aspect, has a fair chance on the law. On the 
law, I think I should win the equal protection argument. But then you have to factor in politics, which has 
influence in the courts. If I lose equal protection, it will be because of politics. As I said, our country is set up in 
a way that benefits women. In last 40 years, feminists have acquired significant influence in the legislative 
branches. 

The other aspect of the Columbia lawsuit is religion, which what Women’s Studies is there to teach. They teach 
feminism, it says so on their website, and that’s a religion. That argument is a harder sell, on the legal basis, but 
there’s a possibility there if you look at case law. ... Part of my motivation in bnnging the case is that, if the 
Supreme Court finds feminism to be a religion, then all the financing that the government provides to feminist 
organizations will have to stop. Around 800 million dollars a year goes to feminist organizations. We’re talking 
grants, fellowships, legal counsel, legal advice to alien wives... 

I read that you were once married to a Russian stripper. Is that true? 

Actually, she was a Russian mafia prostitute stripper. As a teenager she was mistress to a Chechen warlord. I 
found this out because I worked at Kroll Associates. Are you familiar with them? 

Foreign intelligence? 

Yes. And through my contacts from them, what I learned from Russian military intelligence, is that she and her 
mother were and are connected with the Chechen Special Islamic Regiment. 

So what happened to the marriage? 

We got a divorce. I went through all the standard divorce horror: Restraining orders, she went to the police- 
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Yes. If you’re an alien wife, and you want to become a citizen, you need a papertrail using VAWA. 

j VA WA is the 17 olence Against Women Act. Hollander contested it in his first Men's Rights lawsuit.] 

She said, “My husband showed me a knife, my husband bruised me,” and then she got a temporary restraining 
order. The order was later dismissed. She filed a complaint with the police that I tried to extort her but she never 
went forward with the complaint because she never had to. All she needed was the documents, which you can 
use in immigration proceedings. 

So the allegations were untrue? 

Well, yes, basically. She came at me twice with a knife, but since I know martial arts, it wasn’t a problem. I 
probably did bruise her arm. But she, you know she twisted it around, the thing about the knife, and she got the 
restraining order. But what matters is that the court dismissed it. 


Allow me to now read a quote you gave to another jo 

Now idl I am looking for is superficial temporary escapades with pretty young ladies, .. ii Gs harder than 


rejection complex. 

“Late teens or twenties,” is what I actually said. And, you know, I understand, this is exactly what my ex-wife 
did. See, she was a ho. I know this because she wrote about prostitution in her diary. She was a prostitute then, 
and for all I know, she’s a prostitute now She did drugs without my knowledge, and she transferred the euphoria 
of the drugs to me. Now, I expect that from a pretty young lady who wants something. What 1 didn't expect was 
the reaction of the government. She violated my rights, she violated the law, there’s a sense of justice involved, 
but the government didn’t care because it was me, a man, asking for justice against her, a woman, who was using 
VAWA. 


But back to my preference. All I can say is, I do what mother nature tells me. I walk into a club. I’m standing 
there with my buddy looking for girls to hit on try to go out with them. If I see a girl, I’m going to go up and talk 
to her. I see a girl and I’m attracted to her, who knows what the reason is — there is a French poet who said “For 
men, love goes through the eyes” — and I talk to her, and she may look at me, and if she doesn’t want me to talk 
to her, she’ll make it clear. I can read demeanor. But I’m just going after who I’m attracted to. For instance, I 
take this hip-hop class, and sometimes a middle-aged lady comes to take it, but I’m not attracted to her. 

Hip-hop? You mean, like, dance classes? 

Yeah, I take it at Broadway Dance Center. This is a great class, especially for guys. Once 1 went and there were 
80 girls, and a few gay guys, and I was the only hetero man in the class. 


All my life I was in sports. Most recently it was martial arts, but 1 got to the point where I’m not as fast as I used 
to be, I would get cracked ribs, so I moved to doing dance to keep my cholesterol low.... So I started doing salsa. 
Now that is a real sexy dance. If you want- do you live in New York? 

Yes, I do. 

Learn salsa. You’ll have a great time. Anyway, a friend took me to hip-hop class and there was no competition. 
And then, it’s all that adrenaline, and endorphins, and, what's it called, one of those other drugs that make you 
feel good. And all these young ladies — teens, mid twenties — they get friendlier as the class goes on. At the old 
place [where we took classes] there was no air conditioning, so they were all wet. Just watching those beads of 
sweat roll down those curves... [trails off] I’m a guy. That's what I’m attracted to. 

its emphasis on de-stigmatizing female sexuality and 

and promoting sex-positive ideology? 

No. I mean, you’re right in some ways. I’ve met guys who say they want to use feminism to get into a girl’s 
pants. I call them feminist opportunists. I can't do it. I just can’t. Something just stops me. 
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You draw the line at feminism. 

I'm a libra. I can’t do phony opportunism just to get into a girl’s pants. My friends say, tell the girls you’ve got 
money, but the tmth is, after my jihada [ Hollander refers to his crusade for Men's Rights as a "jihada, a 
Seven Years' War"], I’ve got no money, so I’m not going to say that. I just can’t. I never cheated on my ex-wife, 
and what a fool I was, she was out there ho-ing it the whole time. 

Did you have any children? 

No, thank goodness. Imagine if I’d had a son. How could 1 tell my kid his mom was a Russian prostitute? She 
was definitely a prostitute. I have affidavits. 

How do the female members of your family feel about your work? 

I have an older brother and that’s the last of the family, so I don’t really have any female family, per se. As far as 
the girls in my life, before divorce I had a handful of ladies in my life I considered friends. But when I saw what 
happened, what the feminists had done, and I saw what their reactions were [his lady friends'] and they said get 
on with your life, go earn some money- well, I cut them all out of my life. The relationships I’m going after now 
are superficial. 

Will you marry again? 

I will never marry again, in this life or the next life, if there is one. 


No. This has been the best part of my life. I’m broke. I’m not making any money, I dont know where I’m going 
to make any money to go to a club this weekend, but for me this is fun beecause 1 ’m fighting for something I 
believe in. It’s the same reason I was against the war [Vietnam], I was in SDS. I campaigned for Robert F. 
Kennedy. 

Did feminism irk you back then, too? 

I’ve always been opposed to feminists and feminism, except for maybe for 10 minutes many years ago, when I 
was hitting on a pretty young feminist. ... This gets me to the point of aging myself. I won’t tell people how old I 
am. I look much younger than I am, and for some young ladies of a certain age I’ve already ruined myself 
[because] the New Yorker Aid an art ide on me. after which I was doomed. ... But 1 was a member of SDS, I 
didn’t want to go to Vietnam, I was a draft-dodger. 

Did you go to Canada? 

No, I went to Boston University. A lucky incident occurred. I had an old lacrosse knee injury and I re-injured it. 
A doctor had a son in same position that I was in, and he wrote me a note, and I got out of the draft. 

You hurt your knee on purpose, to get out of the war? 

No. You don’t get that kind of injury on purpose. [laughs] What you’d do on purpose is what a friend of mine 
did. He put a 22-bullet through his foot. 

Is that why you hate feminists? Because, during the war, men were losing their rights and getting drafted, 
while women were becoming feminists and getting more? 

No. What I cared about was what applied to guys. Feminism started picking up steam in the early 70's. Now, a 
guy’s bom, and let’s say he has the draft. He’s susceptible. He has that, and then he has the benefit of above-the- 
glass [ceiling] jobs. The feminist movement says, we want 51% of benefits. ... I don’t think women should have 
less. I think it should be equal. 

As a woman, is there anything I 

You can go to my website and send me a donation. I’ve gotten 500, 600 dollars so far. But you bring up a good 
point: Outside of that, there isn’t a place that guys can go. If you want to be a feminist and you want to help the 
feminist movement, you can go to NOW, which has 5000 members and contacts all over the place. ... There 
aren't many organizations doing that for men. 
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Why is that? 

I dont know. I cant figure it out for myself. 


No. 


Roy just e-mailed me some follow-up thoughts: 

Maureen, 

Thanks for your time, you ask good questions. The one I believe I danced around was on 
Affirmative Action. Here’s a quote that communicates my view: 

“When was the last time a female was lynched, shot dead on the trout stoop of her home, or on the balcony of the motel 
she was staying in. There's no comparison between blacks and females. For the past four centuries, the institutions of 
this nation have had their boot heels on the back of the necks of blacks. Over that same period white females and 
feminists have received nothing but preferential treatment.” 

Thanks again. I’ll probably vote for O'Bama 

Roy 


43 Comments 

Read more: Columbia , Interview , lawsuits , roy dm Jhol lander 



Comments for this thread are now closed. 


19 Comments 


pt'oudpagas- 

Hell hath no fury as a man rejected. Sounds like someone just needs to let go and get over his hatred. 
Men are pigs all the time but women hold the individual man who wronged her responsible. Women 
are pigs all the time but men blame the entire gender. Big babies, nothing more, nothing less. Grow 
up hot s! 



What a whinny cry baby, after hearing about his suit over the NY clubs was tossed out 1 started 
reading about this guy. He is just a bitter old guy looking for attention and willing to say and do 
anything lie has to to get it. His mentality is probably as small as his member. 


ufchah* 

So let me get this straight High schools have changed their grading systems so that students that do 
their work, like they are supposed to, are rewarded whether that work be homework or tests. In 
other words, a meritocracy. And correct me if 1 am wrong here, but last time I checked, consistently 
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M M iris, y’all got R°y Den Hollander 

one, a night TOMBACHTELL 
that’s 
special 

everywhere, from New 
York to Hollywood,” Kool 
&the Gang sang, in 1979, 
and every year thereafter. Ladies’ nights, however, are 
lately in peril (and with them, presumably, sales of 
coconut rum and Coty Wild Musk). In June, Roy Den 
Hollander, a Manhattan attorney, filed a federal lawsuit 
alleging that ladies’ nights constitute a violation of the 
Fourteenth Amendment. Citing invidious discrimination, 
he named as defendants the night clubs A.E.R., Lotus, 
Sol, China Club, and the Copacabana—which charged 
lower admission fees for women at, respectively, their 
Remix Thursdays, Velvet List Wednesdays, Models and 
Bottles Fridays, Metropolis Fridays, and College Party 
Thursdays. 

The other night—nite?—Den Hollander was 
maneuvering his way past a maroon rope that marked the 
entrance to LQi a dance club in midtown. It was a Salsa 
Wednesday: five bucks for ladies, ten for gents. Den 
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Hollander shelled out and went inside, where he cruised 
the pink-lit periphery of a dance floor, sparsely populated 
with wrinkled couples practicing twirls. “Last time I was 
here for an after-work, you had younger people,” he said. 
“Problem is, the music’s so loud. When I hit on a girl, I 
need to be able to talk to her.” Forgoing a complimentary 
buffet, he made his way to the bar, where he ordered an 
Absolut vodka gimlet. “I tend to be attracted to black and 
Latin chicks, and Asian chicks,” he said, citing the 
influence of the twelfth-century Proven 9 al troubadour 
Guiraut de Bornelh. “He said, ‘For a man, attraction goes 
through the eyes.’ ” Den Hollander was unfazed by the 
notion that, as a hound dog, his fight to defeminize clubs 
was perhaps counter to his self-interest. 

Den Hollander likes to keep his age a secret. He was 
wearing a greenish double-breasted suit and, judging from 
his gray buzz cut, rubbery grin, and Hypnotiq-blue eyes 
(courtesy of contacts), seemed to be about forty-five. His 
frequent references to the Vietnam era, however, put him 
slightly earlier. “I look around,” he said, recalling his 
college years, “and there are all these girls walking around 
in see-through skirts and having sex whenever they want 
to, and there I am, dodging the draft.” 

He reached into his pocket and produced a typed forty- 
one-point list headed “Discrimination against men in 
America.” (Sample gripes: child-custody laws, 
circumcision, “5% of females have borderline personality 
disorder.”) “What I’m trying to do now in my later years is 
fight everybody who violates my rights,” he continued, 
bringing to mind a combination of Leon Phelps, Che 
Guevara, and Travis Bickle. 
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Den Hollander’s latest litigative quest (there have been 
many: defamation suits, a nuisance complaint against 
neighbors) began in earnest about seven years ago. A 
former associate at Cravath, Swain &. Moore, he had 
moved to Russia to work as a private investigator. There 
he met a woman, with whom he returned to New York. 
They were married in March, 2000, and separated by 
December. (In Den Hollander v. Flash Dancers Topless Club 
et al., Den Hollander sued his ex-wife and her employer 
under the auspices of a civil RICO statute. The suit was 
dismissed.) “So what happened was, my best buddy in 
town called and said, You’ve got to get back in the social 
life,’ ” Den Hollander recalled. “We’d say, ‘Hey, the Copa 
looks good tonight,’ but we wouldn’t go, because they’re 
charging double for guys and maybe we didn’t have the 
cash.” 

The club was filling up as Den Hollander held forth on 
Title IX (“Sports isn’t a big thing to girls, but it’s a big 
thing to guys”), pickup tactics (You sort of cut the person 
you’re after from the herd”), his personal finances (“Have 
you heard of the dot-com bubble?”), and his belief that 
“the Feminazis have infiltrated institutions, and there’s 
been a transfer of rights from guys to girls.” Too bad, it 
was suggested, that his lawsuit is set to be heard by Judge 
Miriam Goldman Cedarbaum, herself a known female. 
But Den Hollander was not deterred. “What I think will 
happen,” he said, “is that clubs will reduce the price for 
guys and increase it for girls. Every guy will have ten or 
fifteen more dollars in his pocket, which the girls will then 
manipulate into getting more drinks out of him. If they 
drink more, they’ll have more fun, and so will us guys. 

And then when she wakes up in the morning she’ll be able 
to do what she always does: blame the man.” 
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In his lawsuit, Den Hollander invokes a precedent: 
Seidenberg and DeCrow v. McSorley’s Old Ale House (1970), 
in which female patrons gained the right to drink 
alongside the menfolk. Reached last week, Karen 
DeCrow, an attorney and the vice-president of the 
Greater Syracuse chapter of the National Organization for 
Women, reacted evenly to news of Den Hollander and his 
unlikely alignment. “It probably wouldn’t be very fun to go 
out to dinner with him,” she said, “but, insofar as you’ve 
told me about his theory, I agree with it.” Since winning 
the McSorley’s case, DeCrow hasn’t returned to the bar. 
“It would be fun to go back and have a glass of ale,” she 
said, “but in the past twenty-five years it hasn’t seemed 
urgent.” ♦ 


Lauren Collins began working at The New Yorker in 2003 and became a staff 
writer in 2008. 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 


Media” or “The Herald"), by and through their undersigned attorneys, submit this memorandum 
of law in support of their motion to dismiss the First Amended Complaint (“Complaint” or 
“FAC”) of Plaintiff Roy Den Hollander (“Plaintiff’ or “Hollander”) pursuant to Rules 
3211(a)(1), (7), and (8) of the New York Civil Practice Law and Rules (“CPLR”). 1 

PRELIMINARY STATEMENT 

This case does not belong in this Court. The Defendants are two Australian newspapers 
and two Australian reporters that wrote and published news articles and opinion columns about a 
proposed men’s studies course that was to take place at the University of South Australia. The 
articles, which were targeted to the Australian readers of the newspaper, discussed the fact that 
Plaintiff, an anti-feminist men’s rights advocate, was to be a lecturer in the course. Plaintiff now 
seeks damages in a New York court for the publication of these articles in Australia. The only 
possible connection Defendants have to the State of New York is the fact that the articles at issue 
here were published on the newspapers’ websites and those websites are accessible by anyone 
with a computer throughout the world - including in New York. The New York Court of 
Appeals, however, has held that mere Internet publication is insufficient to constitute the 
transaction of business within the State of New York. SPCA of Upstate N. Y., Inc. v. Am. 

Working Collie Ass ’n, 18 N.Y.3d 400, 405 (2012). This Court should dismiss Plaintiffs claims 
on this basis alone. 


1 The documentary evidence on which Defendants rely is annexed as exhibits to the accompanying 
affirmation of Katherine M. Bolger, sworn to the 27th day of October 2014, and the affidavits of Michael 
Cameron, Richard Coleman, Tory Shepherd, and Amy McNeilage, and the exhibits attached thereto. 
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There is a second, alternative reason to dismiss Plaintiffs Complaint - all of Plaintiff s 
claims fail as a matter of New York law. Even a cursory review of Plaintiff s overwrought 
Complaint in which, among other things, he calls the reporters here “witches,” “harp[ies],” and 
“bigots,” FAC TJTJ14, 123, 9, makes it clear that this case is about the Plaintiffs deeply held 
dislike of “feminists” and those who oppose the “men’s studies” courses he wants to teach. 
Plaintiff is within his rights to hold those opinions. The First Amendment to the United States 
Constitution, however, prohibits him from seeking damages from those who disagree with him in 
the absence of the publication by Defendants of a knowingly false and defamatory statement of 
fact. And there are no false facts at issue here - in fact, Plaintiff pleads the truth of almost of all 
the allegedly false statements in the Complaint. In addition, many of the statements complained 
of contain constitutionally protected statements of opinion. As a result, all of Plaintiff s claim 
fail as a matter of law. 

FACTUAL BACKGROUND 

A. The Defendants 

Advertiser Newspapers is an Australian-based corporation that publishes The Advertiser, 
a newspaper that focuses on news related to Adelaide and South Australia. Bolger Aff, Ex. 2 
(Cameron Affidavit 3, 7). Tory Shepherd, at all times relevant to this suit, was the Political 
Editor for The Advertiser and is a citizen of Australia who has never been to the State of New 
York. Id., Ex. 3 (Shepherd Affidavit 2, 16). 

Defendant Fairfax Media is also an Australian-based corporation that publishes The 
Sydney Morning Herald based out of Sydney, Australia and focused on Australian-related news. 
Bolger Aff, Ex. 4 (Coleman Affidavit 2, 3, 6). At all times relevant to this suit, Amy 
McNeilage was a reporter for The Herald and a citizen of Australia who has never been to the 
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State of New York. Bolger Aff., Ex. 5 (McNeilage Affidavit ^ 2, 9). 

B. Plaintiff Roy Den Hollander 

Plaintiff is a self-professed “anti-feminist” who believes that the “feminist” movement is 
a plot to “eliminate[] the rights that the members of a distinct group, such as men, are entitled 
to.” FAC 67, 79. Plaintiff believes this erosion of men’s rights by feminists who he calls, 
among other things, “witches,” id. f 14, means that one of the only “remaining sources of power” 
for men is the right to bear anns, which gives men “a fighting chance against unjust state 
violence,” id. f 79; see also id. Tf 77 (“As for mainly men exercising their right to bear arms in 
the U.S.— it’s the truth, look at the statistics.”). Otherwise, Hollander hypothesizes, men will be 
“reduced” to living “in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night and where females’ fears remain 
entombed.” Bolger Aff., Ex. 8 at 26. Hollander admits that his ideas are out of the mainstream. 
FAC 113 (noting that his views are “not available anywhere else in higher education”). 

Hollander has appeared on The Colbert Robert, the Opie & Anthony radio show, and 
Your World with Neil Cavuto, has been interviewed by multiple media outlets, including The 
New Yorker, and had his exploits followed closely by The New York Times. Bolger Aff. ^ 26, 
Exs. 15, 20-24. In many of these public appearances, Hollander proudly refers to himself as an 
“anti-feminist” or the news outlet notes that he is a “self-described anti-feminist.” See, e.g., id. f 
26 (describing himself as an “anti-feminist” on The Colbert Report) & Ex. 17 (Appeal from 
N.Y.C.H.R. Determination and Order, Ex. A at 3 (“Complainant. . . identifies himself as an 
‘anti-feminist lawyer’ . . . .”). Indeed, his now-defunct website bore a banner that quoted The 
New York Times calling him an “anti-feminist lawyer.” Id., Ex. 16. 

Hollander has filed multiple civil suits alleging that various programs he believes favor 
women are unconstitutional or illegal. He has claimed in litigation that feminism is a religion, 
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and, therefore, U.S. government funding of educational institutions with women’s studies 
courses violates the Establishment Clause. See id., Ex. 13 at 2-4. 2 He has also claimed that 
“ladies’ nights” at New York nightclubs impermissibly “discriminat[e] against men,” see id.. Ex. 
9 at 2, and that the Violence Against Women Act violates the Equal Protection Clause and is 
motivated by “animus toward American citizens, mainly men, who marry foreigners,” see id., 
Ex. 10 at 48-49. Plaintiffs complaints along these lines have been unsuccessful, see, e.g., 
Hollander v. Members of Bd. of Regents ofUniv. ofN.Y., 524 F. App’x 727, 730 (2d Cir. 2013) 
(“Before again invoking his feminism-as-religion thesis in support of an Establishment Clause 
claim, we expect [Plaintiff] to consider carefully whether his conduct passes muster under Rule 
11.”); Hollander v. Inst. For Research On Women & Gender at Columbia Univ., 372 F. App’x 
140, 141-42 (2d Cir. 2010). In some instances, Plaintiff has blamed this lack of success on 
judges who are women. See, e.g., Bolger Aff, Ex. 6 at 2 (arguing that a judge’s opinion was 
“factually wrong, but try telling that to a lady judge if you’re a man”); see also Hollander v. 
SwindelIs-Donovan, No. 08-CV-4045 (FB)(LB), 2010 WL 844588, at *1 (E.D.N.Y. Mar. 11, 


2 On a motion to dismiss pursuant to CPLR 3211(a)(1), a court may consider all documentary evidence 
so long as it is ‘“proved or conceded to be authentic.’” Erich Fuchs Enters, v. ACLUFound., Inc., 95 
A.D.3d 558, 558 (1st Dep’t 2012) (citation omitted). The “typical[]” example of documentary evidence is 
judicial records. See, e.g., Giuliano v. Gawrylewski, 40 Misc. 3d 1210(A), 2013 WL 3497611, at *2 
(Sup. Ct. N.Y. Cnty. June 27, 2013). A plaintiffs own writings are properly considered documentary 
evidence. See Love v. William Morrow & Co., 193 A.D.2d 586, 588 (2d Dep’t 1993) (“[a] comparison of 
the disputed language employed by [defendant] with the plaintiffs own words in his term paper . . . 
demonstrates the ‘substantial truth’ of [defendant’s] words”) (citation omitted); Grimaldi v. Ho, No. 
6909/2012 (Sup. Ct. Dutchess Cnty. Sept. 3, 2013) at 6 (relying on plaintiffs own “December 2011 
newsletter” to support truth finding) (attached as Bolger Aff., Ex. 19). 

The Court also is entitled to take judicial notice of certain materials, such as court records and 
newspaper articles, without converting the motion to one for summary judgment. See, e.g., Saleh v. N.Y. 
Post, 78 A.D.3d 1149, 1151-53 (2d Dep’t 2010); see also Gomez-Jimenez v. N.Y. Law Sch., 36 Misc. 3d 
230, 258 n. 13 (Sup. Ct. N.Y. Cnty.) (judicial notice of newspaper article reporting a 25% decline in law 
school admissions), aff’d, 103 A.D.3d 13 (1st Dep’t 2012); People v. Larsen, 29 Misc. 3d 423, 425 (Crim. 
Ct. N.Y. Cnty. 2010) (judicial notice of certain statements on a private website); Sprewell v. NYP 
Holdings, Inc., 1 Misc. 3d 847, 850 (Sup. Ct. N.Y. Cnty. 2003) (judicial notice of various articles on 
topics related to defamation plaintiff). 
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2010), aff’d sub nom. Hollander v. Steinberg, 419 F. App’x 44 (2d Cir. 2011); see also Bolger 
Aff., Ex. 9. 

Outside the courts, Plaintiff contributes articles to A Voice for Men, a controversial men’s 
rights website. See, e.g., Bolger Aff., Exs. 6, 7, 11. There he has called for the end of women’s 
studies (or as he “affectionately call[s] them[,] ‘Witches’ Studies,”’), id. Ex. 6 at 2, and 
complained that he was discriminated against because of “prejudice against Euro-Americans of 
protestant ancestry, divorced husbands who criticize their ex-wives, and men who choose not to 
meekly submit to feminist and political correctionalist totalitarianism,” id., Ex. 7 at 2. 

Elsewhere, Plaintiff has written that “[t]he purpose of the Feminist Movement is not 
equality, justice or freedom, but. . . power over men.” Id., Ex. 8 at 26. 3 He believes that men 
have been victimized by women because, “Beyond [having to provide] food and housing, [a 
man] must satiate . . . [his wife’s] relentless vanity with expensive jewelry, perfumes, clothes and 
cosmetics,” id. at 15, and rails against domestic violence hotlines because there are no 
“advertisements paid for by taxpayer dollars giving men a number to call to get some ragging, 
nagging, malicious slut to shut her yap,” id. at 18. Hollander also has advocated “[s]trap[ping]” 
a “Feminazi... to a missile” and “drop[ping] her it [sic] on the Middle East,” id. at 25, and 
claimed that “the Feminazi infested media often fails to look beyond its members owned biased 
beliefs to the reality of being a husband in feminarchy America,” id. at 15. 

Hollander pronounced on The Colbert Report that if women “want equality let’s give 
them 51% of the worst of society. Then they’ll change their tune and they’ll start whining 
‘where’s the kitchen?”’ Bolger Aff. f 26 at 0:56. And, he has told FOX News host Neil Cavuto 

3 When his opposing counsel attached these articles as an exhibit to an affidavit in opposition to 
Hollander’s motion to disqualify a female judge based on her bias against men, see Bolger Aff., Ex. 12, 
Hollander sued opposing counsel for copyright infringement, id.. Ex. 8. 


5 



that if a man takes a women’s studies course, “The girls in the class are gonna basically walk all 
over him in their stiletto heels, which may not be too bad,” to which Mr. Cavuto replied, “Stop, 
stop, stop.” Id. Ex. 22 at 3. 

C. The Publications At Issue 

1. The Shepherd Articles . On January 12, 2014, Shepherd wrote an article titled 
“Lecturers in world-first male studies course at University of South Australia under scrutiny.” 
FAC, Ex. C (the “First Shepherd Article”). In that article, Shepherd notes that some men’s 
studies courses scheduled to be held at the University of South Australia would be led by 
lecturers “linked to extreme views on men’s rights and websites that rail against feminism.” Id 
at 1. She reported that Plaintiff, a “self-professed ‘anti-feminist lawyer,”’ was one of the 
lecturers. Id. Shepherd cited Hollander as “argu[ing] that feminists oppress men in today’s 
world and referring to women’s studies as ‘witches’ studies.’” Id. She then quotes the course 
founder who defended the men’s studies courses as well as masculinity scholars who argued that 
“‘populist’ male studies” lent themselves to the “more extreme activists.” Id at 2. 

As a follow up on January 14, Shepherd wrote another article titled “University of South 
Australia gives controversial Male Studies course the snip.” FAC, Ex. E (the “Second Shepherd 
Article”). The Second Advertiser Article reported that the University had decided against 
approving the men’s studies courses. Id. Shepherd also summarized an interview she conducted 
with Hollander, wherein, among other things, he said he was “preparing a course that looked at 
how the law favours females when it comes to employment, crime, domestic relations, property, 
divorce and illegitimate children.” Id at 1. She also noted that Plaintiff “stood by his claim that 
men’s remaining source of power was ‘firearms.’” Id. 

On the same day, Shepherd also wrote a column on the Opinion page of the News section 
of The Advertiser website titled, “Tory Shepherd: Pathetic bid for victim hood by portraying 
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women as villains.” FAC., Ex. H (the “First Shepherd Column”). This column never mentions 
Hollander at all but discusses the proposed course and men’s rights advocates generally 

Finally, on June 18, Shepherd wrote a column on the Opinion page of the News section 
of The Advertiser discussing Hollander’s initial complaint in this action. FAC, Ex. F (the 
“Second Shepherd Column”). That column, titled, “Men’s rights campaigner Roy Den 
Hollander attacks The Advertiser" s Tory Shepherd in bizarre legal writ filed in New York 
County,” discusses the difference between Shepherd’s response to this litigation.. Id. 

2. The McNeilage Article . Also on January 14, McNeilage wrote an article, titled 
“University of South Australia distances itself from males studies proposals,” which noted that 
the University had not approved several males studies courses, “some of which were to be taught 
by hardline anti-feminist advocates.” FAC., Ex. D (the “McNeilage Article”). After introducing 
Hollander as one of the lecturers for the courses and as a “self-described anti-feminist,” 
McNeilage spent the remainder of her short article focusing on an academic at the University 
who was li nk ed to Hollander and another lecturer for a men’s studies course. Id at 2. 

D. Procedural History 

3. The First Amended Complaint . Plaintiff filed his original complaint against 
Defendants on March 24, 2014. Plaintiff served the complaint through the Hague Convention on 
the Service Abroad of Judicial and Extrajudicial Documents. After Defendants moved to dismiss 
the complaint, on October 7, 2014, Hollander filed a First Amended Verified Complaint. The 
Amended Complaint purports to assert three causes of action against McNeilage and Shepherd 
for injurious falsehood, ]ff| 156-158, tortious interference with prospective contractual relations, 
id. UH 159-169, and prima facie tort, id. Tflf 170-177. Hollander also alleges that Shepherd 
libeled him. Id. 178-209. Although The Herald and The Advertiser are named in the 
Complaint, he makes no allegations as against either. See generally id. 156-209. 
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In his first cause of action, Hollander alleges that the First Shepherd Article and the 
McNeilage Article published injurious falsehoods about the “property interest of Roy in his 
copyrighted compilation the ‘Males and the Law’ section of a Male Studies course” and about 
Hollander “so as to intentionally harm him by aborting that section of the Male Studies course.” 
Id. f 156. Hollander does not appear to allege this claim against the newspaper defendants. 

In his second cause of action, Hollander alleges that Shepherd wrote the First Shepherd 
Article and McNeilage wrote the McNeilage Article “to keep the creators of the Male Studies 
courses from teaching their course sections at the University, which included the ‘Males and the 
Law’ section to be taught by Roy.” Id. f 159. They effected such tortious interference by 
allegedly “characterizing” Hollander as “extreme right wing, railing against feminism [women], 
referring to women as bitches and whores, advocating gun violence, lacking in academic rigor, 
on the margins of society, extreme activists, hostile toward women and nonwhites, opposed to an 
equal and fair world, not objective and dangerous to women.” Id. U 163. In the alternative, 
Hollander argues that Shepherd and McNeilage “are liable under prima facie tort” because “their 
sole motivation” in writing either the First Shepherd Article or the McNeilage Article was their 
“‘disinterested malevolence’ to invidiously discriminate against men’s rights activists.” Id. U 
170. Hollander does not appear to assert this claim against the publishers. 

Finally, as to Shepherd specifically, Hollander argues that Shepherd libeled him with 
“numerous statements” that were “false and susceptible of defamatory meaning.” Id. fflf 178-79. 
These statements are chronicled in ten pages in his Complaint. Id. 145-55. 
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ARGUMENT 


This is a case about Australian newspapers that published news stories and opinion 
columns written by Australians about an Australian university. The only connection any of the 
Defendants have to this litigation is the publication of the articles on websites accessible in New 
York. As a matter of law, mere Internet publication is insufficient to confer personal jurisdiction 
over these Defendants. For this reason alone, Plaintiffs Complaint must be dismissed. 

In addition, Plaintiffs claims fail on their merits. The sine qua non of injurious 
falsehood and libel claims is the existence of a falsehood. Air Wisconsin Airlines Corp. v. 
Hoeper, 134 S. Ct. 852, 861 (2014); see also Penn Warranty Corp. v. DiGiovanni, 10 Misc. 3d 
998, 1003 (Sup. Ct. N.Y. Cnty. 2005). Here, Plaintiffs own Complaint establishes that the 
complained of statements are substantially true. Moreover, many of the statements are 
statements of opinion, are not defamatory or are not of and concerning the Plaintiff. 

Finally, Plaintiff cannot prevail on his tortious interference claim or his prima facie tort 
claim because he will never be able to demonstrate, as he must, that the sole intention of 
Defendants in publishing the articles was to harm him. For these reasons, Plaintiffs Complaint 
should be dismissed. 

POINT I 

THIS COURT LACKS JURISDICTION OVER DEFENDANTS 

This action should be dismissed 4 because this Court lacks jurisdiction over the Australia- 
based Defendants. It is Plaintiffs burden to establish personal jurisdiction, O'Brien v. 
Hackensack Univ. Med. Ctr., 305 A.D.2d 199, 200 (1st Dep’t 2003), and he cannot do so here. 

4 This Court can rely on affidavits in determining a motion to dismiss pursuant to CPLR 
3211(a)(8). See SNS Bank, N. V. v. Citibank, N.A., 7 A.D.3d 352, 354 (1st Dep’t 2004) (where defendants 
submit affidavits alleging facts showing they were not subject to jurisdiction and plaintiff failed to 
provide “tangible evidence which would constitute a ‘sufficient start’ in showing that jurisdiction could 
exist,” dismissal was proper (internal marks and citation omitted)). 


9 



In the Complaint, Plaintiff claims this court has long-arm jurisdiction under CPLR 302(a)(1) and 
(3) because the Article was published on the Internet and was available in New York, the 
websites are interactive and, he claims, the Defendants had some contacts with New York. None 
of these arguments are convincing. 

Long-arm jurisdiction is governed by CPLR § 302. CPLR §§ 302(a)(2) and (3) preclude 
the exercise of long-arm jurisdiction over an out-of-state defendant in actions like the one at 
issue here that sounds in defamation. See, e.g., Pontarelli v. Shapero, 231 A.D.2d 407, 410 (1st 
Dep’t 1996) (jurisdiction over non-domiciliary defendants barred by the “specific language” of 
CPLR §§ 302(a)(2)-(3)); Morrison v. NBC, 19 N.Y.2d 453, 459 (1967) (claims of reputational 
damage “fall within the ambit of tortious injury which sounds in defamation”). This bar to 
jurisdiction over out-of-state defendants in defamation actions exists in order to prevent 
“disproportionate restrictions on freedom of expression,” SPCA, 18 N.Y.3d at 404, and applies to 
causes of action sounding in defamation even if those claims are creatively labeled as “injurious 
falsehood” or “ prima facie tort,” see, e.g., Findlay v. Duthuit, 86 A.D.2d 789, 790 (1st Dep’t 
1982) (in assessing personal jurisdiction bar for defamation actions, courts look to “the reality 
and the essence of the action[] and not its mere name”). Thus, Plaintiffs cursory citations to 
CPLR § 302(a)(3) to support jurisdiction lack merit. 

Hollander’s other allegation fares no better. Plaintiff alleges that Defendants are subject 
to personal jurisdiction in New York because they “publi[sh] their articles online,” which 
constitutes “transacting business in New York under CPLR 302(a)(1).” FAC U 32. This 
argument, however, was foreclosed by the Court of Appeals two years ago when it held, 
unequivocally, that publishing articles “on a medium that was accessible in this state,” like a 
website, is not a transaction of business in New York. SPCA, 18 N.Y.3d at 405. In SPCA, the 
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defendant from Vermont posted a “series” defamatory statements about a New York 
organization to its website. Id. at 403. In analyzing whether the defendant transacted business in 
New York, the Court did not even consider the maintenance of the website except to say that 
such activity especially did not affect the analysis where the “statements were not written in or 
directed to New York.” Id. 

The decision on SPCA extended the then-widely accepted view by both state and federal 
courts that “making defamatory statements outside of New York about New York residents does 
not, without more, provide a basis for jurisdiction, even when those statements are published in 
media accessible to New York readers.'’’’ Best Van Lines, Inc. v. Walker, 490 F.3d 239, 253 (2d 
Cir. 2007) (emphasis added); see also Gary Null & Assocs., Inc. v. Phillips, 29 Misc. 3d 245, 250 
(Sup. Ct. N.Y. Cnty. 2010) (accepting plaintiffs concession “that the posting of defamatory 
material on a Web site accessible in New York does not, without more, constitute transacting 
business in New York.”) (internal marks and citations omitted); Realuyo v. Villa Abrille, No. 01 
Civ. 10158(JGK), 2003 WL 21537754, at *6 (S.D.N.Y. July 8, 2003), aff’dsub nom., Realuyo v. 
Abrille, 93 F. App’x 297 (2d Cir. 2004) (business operating out of Philippines and preparing and 
posting content for its website from there was not subject to jurisdiction in New York ). Most 
recently, in Trachtenberg v. Failedmessiah.com, the defendant operated a news website that 
published an article about a New York resident being “arrested for allegedly sexually abusing a 
very young child.” — F. Supp. 2d —, 2014 WL 4286154, at *1 (E.D.N.Y. Aug, 29, 2014). The 
plaintiff argued that the New York court had jurisdiction over the website based, in part, on the 
availability of the website in New York. The court rejected that argument and held that 
jurisdiction would be appropriate “only when the content in question was based on research 
physically conducted in New York.” Id. at *2 (emphasis added). The court also rejected 
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plaintiffs argument that because the article was about a New York resident and the defendant 
had “targeted” New York jurisdiction was appropriate, holding instead that U SPCA makes clear 
that such ‘targeting’ is not a jurisdiction-conferring transaction under C.P.L.R. § 302(a)(1).” Id. 
at *3. Here, the Articles and columns at issue were researched and written in Australia, 
McNeilage Aff. 3-4, 9; Shepherd Aff. 3-4, 9, published by Australian newspapers, 

McNeilage Aff. 4; Shepherd Aff. ]}]{ 5-8, with Australian domain names, Coleman Aff. ]} 6; 

Cameron Aff. 6,targeting an Australian audience, McNeilage Aff. f 5; Shepherd Aff. 1} 9, about 
a course taught at an Australian university. 5 The mere fact that those websites were accessible in 
New York cannot subject the Defendants to personal jurisdiction in New York. 

Plaintiff must, therefore, allege additional, purposeful activity in New York, besides 
Internet publication, that is substantially related to “the transaction out of which the cause of 
action arose.” SPCA, 18 N.Y.3d at 404 (internal marks and citation omitted). To do so, Plaintiff 
makes two arguments. First, Plaintiff asserts that The Advertiser and The Herald websites are 
“highly interactive websites that qualify as transacting business in New York” citing to their 
offering of “interactive quizzes” and “tablet apps.” FAC f 30. He also argues that they “sell[] 
and deliver various goods and services through their websites that also allow the transmittal of 
information between Defendants and their readers.” Id. f 28. New York courts however, have 
rejected website interactivity as a basis for jurisdiction unless there is a connection between the 
alleged defamatory article and the interactive element of the website. See, e.g., Best Van Lines, 
Inc., 490 F.3d at 252. 

In Realuyo, for example, the plaintiff argued that the website’s advertising li nk s 
supported jurisdiction in a defamation action because they made the website interactive. 2003 

5 Not surprisingly, common words used in the articles and columns are given Australian spelling. See, 
e.g.. Shepherd Aff., Exs. A (“organisers,” “Centre,” and “legitimise”), B (“organisations”), D (“favour”). 
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WL 21537754, at *7. The court rejected that argument holding that “[wjhile those advertising 
li nk s may cause the web site to fall within the middle ground of possible jurisdiction, the claim 
in this case . . . does not arise from that set of interactive li nk s.” Id. On the contrary, the court 
explained, the claim arose “solely from the aspect of the website from which anyone—in New 
York or throughout the world—could view and download the allegedly defamatory article.” Id. 
In any event, the court went on to find that the website was passive because no interaction 
between the defendant and its readers “in connection with the [defamatory] article.” Id. See also 
Gary Null & Assocs., 29 Misc. 3d at 252 (interactivity of website not relevant to jurisdictional 
analysis because “the advertisements bear no relationship ... to the defamation alleged in this 
action.”) Id. Here, as in Realuyo, the interactive elements of the website are not related to the 
Article. Accordingly, they cannot provide a basis to exercise jurisdiction. 

Plaintiff next tries to argue that jurisdiction is appropriate over the newspaper defendants 
because he claims they generally have various contacts in New York. These general allegations, 
however, even if true, are not sufficient. It is the plaintiffs burden to show that the allegedly 
tortious activities relate “to the jurisdiction-conferring transaction.” Trachtenberg, 2014 WL 
4286154, at *4. Hollander cannot carry this burden. 

First, there is no question that Hollander cannot carry this burden as to McNeilage. In 
fact, Hollander makes no jurisdictional allegations at all relating to McNeilage and where there 
are no such allegations, dismissal is appropriate. See Pramer S.C.A. v. Abaplus Int’l Corp., 76 
A.D.3d 89, 95-96 (1st Dep’t 2010) (“Preliminarily, there are no allegations that Vargas 
personally conducted any transaction in New York, notwithstanding his possible corporate 
affiliation, so jurisdiction cannot be obtained over him as an individual.”). 6 Moreover, the only 

6 Instead, the only jurisdictional facts before the Court are contained in McNeilage’s affidavit, which 
states that she is an Australian citizen, who works for an Australian newspaper, did not intend to target 
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allegedly tortious activity he claims McNeilage engaged in was writing the Article. Because that 
happened in Australia, there is no jurisdiction here in New York. 

Second, as to The Herald, Hollander makes no relevant allegations sufficient to confer 
jurisdiction. Hollander, for example, attempts to foist personal jurisdiction onto The Herald, 
because some indetenninate number of Australian’s living in New York “subscribe 
electronically to” The Herald. But this not enough to confer jurisdiction in New York. Am. 
Radio Ass ’n v. A. S. Abell Co., 58 Misc. 2d 483, 484-85 (Sup. Ct. N.Y. Cnty.); Sino Clean 
Energy Inc. v. Litde, 35 Misc. 3d 1226(A), 2012 WL 1849658, at *7 (Sup. Ct. N.Y. Cnty. May 
21, 2012) (offering an “email subscription . . ., posting responses and comments to the website 
users, who could download reports and fdes directly to their computers” was “insufficient to 
support” to support transacting business personal jurisdiction). There is therefore, no jurisdiction 
over The Herald here. 7 

Third, the only allegation Plaintiff makes about The Advertiser, other than the 
unsuccessful argument that it published the Articles and Columns and that it like The Herald has 
digital subscribers, is that News Corp., The Advertiser's ultimate parent, is present in New York. 
FAC | 31. But the mere presence of The Advertiser" s parent company in New York does not 
confer jurisdiction over The Advertiser under CPLR § 302. Oriska Ins. Co. v. Brown & Brown 


New York by writing the McNeilage Article, and did not contact anyone in New York in the process of 
writing the Article. McNeilage Aff. 1,2, 4, 5-7. 

7 The Herald has no business operations in New York and has not done so since 2012. Coleman Aff. | 
8. In addition, The Herald's relationship with Press Reader, id. If 5, does not give this Court jurisdiction 
over The Herald. Indeed, a third party’s distribution of products into the State are not attributable to a 
defendant absent some evidence that the defendant controlled the actions of the third party. See, e.g., 
Standard Wine & Liquor Co. v. Bombay Spirits Co., 20 N.Y.2d 13,16 (1967) (holding that it was 
“perfectly evident” that defendant did not transact business under CPLR 302(a)(1) despite defendant 
giving “the exclusive rights to market its spirits in this country” to a company licensed to do business in 
New York); Stephan v. Babysport, LLC, 499 F. Supp. 2d 279, 287 (E.D.N.Y. 2007) (sales in New York 
by a third party defendant entered into a distribution contract with insufficient to constitute transacting 
business). Here, The Herald had no such control over Press Reader. 
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of Texas, Inc., No. 02-CV-578, 2005 WL 894912, at *2-4 (N.D.N.Y. Apr. 8, 2005) (companies 
with consolidated finance reporting, shared address, and a board member’s president being listed 
as the other company’s representative were insufficient for jurisdiction under Section 302(a)(1)). 8 
Plaintiffs claims against The Advertiser, too, must be dismissed. 

Finally, Hollander alleges this Court has jurisdiction over Shepherd because Shepherd 
had multiple email or telephone communications either with him or another source in New York 
either. FAC ]J 34. Such out-of-state communications do not add much to the analysis, however, 
because New York courts generally focus on the research “physically conducted in New York.” 
Trachtenberg, 2014 WL 4286154, at *2; see also, e.g., SPCA, 18 N.Y.3d at 405 (analyzing 
“defendants’ activities in New York ” (emphasis added)); Copp v. Ramirez, 62 A.D.3d 23, 30 (1st 
Dep’t 2009) (analyzing in state transactions only as part of jurisdiction analysis). For that reason 
alone, these out-of-state contacts do not affect the analysis. Trachtenberg, 2014 WL 4286154, at 
*4 (“Basing an article on infonnation received out-of-state from a New York source is simply 
not the same as coming to New York to conduct research.”). Even if these out-of-state contacts 
were properly considered, the jurisdiction conferring “research requirement is not de minimis .” 
Id., at *2. Thus, in SPCA, the Court of Appeals found “three phone calls and two short visits [in 
New York] - totaling less than three hours - in addition to the donation of [$1,000] cash” 
donated to a New York non-profit to be “quite limited” and insufficient to find personal 


8 To the extent Hollander argues that The Advertiser is subject to general jurisdiction in New York 
under CPLR § 301 because its parent is here, this argument fails. To be subject to general jurisdiction, a 
coiporation must be at home here. Daimler AG v. Bauman, 134 S. Ct. 746, 761 (2014). Thus, since 
Daimler AG, the continued viability of CPLR § 301’s less-stringent “doing business” test for general 
jurisdiction has been questioned. See Sonera Holding B. V. v. Cukurova Holding A. S., 750 F.3d 221, 225 
n.2 (2d Cir. 2014) (internal marks and citation omitted). Even if that test were still valid. New York 
courts have already established the general rule that foreign subsidiary is not subject to general 
jurisdiction in New York, simply because its parent is at home here. See, e.g., Grove Valve & Regulator 
Co. v. Iranian Oil Servs. Ltd., 87 F.R.D. 93, 95 (S.D.N.Y. 1980); Saraceno v. S.C. Johnson & Son, Inc., 
83 F.R.D. 65, 67 (S.D.N.Y. 1979); Oriska Ins. Co. v. Brown & Brown of Tex., Inc., No. 02-CV-578, 2005 
WL 894912, at *2 (N.D.N.Y. Apr. 8, 2005). 


15 





jurisdiction over the defendants. SPCA, 18 N.Y.3d at 405; see also Penachio v. Benedict, 461 F. 
App’x 4, 5 (2d Cir. 2012) (noting that “contacting] New York residents by email and 
telephone,” among other acts, did not constitute transacting business); Copp, 62 A.D.3d at 29 n.3 
(expressing “doubts as to whether the out-of-state defendants’ minimal contacts with New 
York,” including travelling to New York in their capacities as reporters and staying in New York 
for no longer than 48 hours, “would be sufficient proof to establish the element of transacting 
business”). Here, Shepherd’s contacts with New York — a handful of emails to two individuals 
and one telephone call - were far less than those found insufficient to confer jurisdiction in 
SCPA, Penacho, and Copp. There is, therefore, no personal jurisdiction over Shepherd. 

In sum, Hollander argues that this Court has “transacting business” personal jurisdiction 
over four Australian Defendants located over ten thousand miles away from New York based 
almost exclusively on the fact that Defendants’ articles were accessible in New York on the 
Internet. This argument has been explicitly rejected by the New York State Court of Appeals. 
SPCA, 18 N.Y.3d at 405 (no personal jurisdiction despite the fact that the challenged statements 
“were posted on a medium that was accessible in this state”). This Court should dismiss 
Plaintiffs Complaint for lack of personal jurisdiction as to all Defendants. 

POINT II 

PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED ON ITS MERITS 

In the alternative, Plaintiffs claims as alleged against Defendants cannot withstand a 
motion to dismiss on the merits. When evaluating a motion to dismiss pursuant to CPLR 
3211(a)(7) for failure to state a claim, courts must detennine whether a plaintiffs complaint 
evidences facts ‘“which taken together manifest any cause of action cognizable at law.’” McGill 
v. Parker, 179 A.D.2d 98, 105 (1st Dep’t 1992) (citation omitted) (dismissing defamation claim). 
And, while courts must accept as true allegations in a plaintiffs complaint, courts need not 
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accept as true ‘“bare legal conclusions.’” Cangro v. Marangos, 61 A.D.3d 430, 430 (1st Dep’t 
2009) (citation omitted). In addition, “[u]nder CPLR 3211(a)(1), a dismissal is warranted” when 
“documentary evidence submitted conclusively establishes a defense to the asserted claims as a 
matter of law.” Leon v. Martinez, 84 N.Y.2d 83, 88 (1994). “A movant is entitled to dismissal 
under CPLR § 3211 when his or her evidentiary submissions flatly contradict the legal 
conclusions and factual allegations of the complaint.” Uzamere v. Daily News, L.P., 34 Misc. 3d 
1203(A), 2011 WL 6934526, at *2 (Sup. Ct. N.Y. Cnty. Nov. 10, 2011). 

Where, as here, libel and related tort claims are insufficient on their face, New York 
courts do not hesitate to dismiss them. See, e.g., Muhlhahn v. Goldman, 93 A.D.3d 418, 419 (1st 
Dep’t 2012) (affirming grant of CPLR 3211(a)(1) motion because “[b]ased on the documentary 
evidence,” the challenged statements were “true or substantially true”). This is especially so 
where claims unquestionably implicate defendants’ First Amendment rights to report 
newsworthy information, requiring courts to “consider [the] case against the background of a 
profound national commitment to the principle that debate on public issues should be 
uninhibited, robust, and wide-open.” N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); see 
also Freeze Right Refrigeration & Air Conditioning Servs., Inc. v. City of New York, 101 A.D.2d 
175, 181 (1st Dep’t 1984) (“courts should not be oblivious to the crippling financial burden 
which the defense of libel claims entails, even for major news organizations.”). These concerns 
are particularly relevant here. Plaintiff has stated that he wants to punish Shepherd and 
McNeilage “as a warning to others” not to be critical of the men’s rights movements. FAC f 
214. But it is not the job of this Court to referee Hollander’s dispute with “feminists” and those 
who are critical of the men’s rights movements so long as, as is the case here, the relevant speech 
is truthful opinion. Hollander cannot use this Court to punish those with whom he disagrees. 
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A. Hollander’s Claims Based On Statements 

Defendants Did Not Make Must Be Dismissed 

There is no question that a defendant only can be held liable for statements she actually 
makes. Frechtmanv. Gutterman, 115 A.D.3d 102, 104 (1st Dep’t 2014). Yet Hollander makes 
several claims based on statements that do not actually appear in any of the challenged articles. 
See Bolger Aff, Ex. 18 (Statements A, H, I, F, M, V, & AA). 9 For example, Hollander alleges 
that Shepherd stated he “has been ‘identified as belonging to extreme right wing groups in the 
USA.’” FAC ]J 185; see also id. ]fl| 62, 76. That phrase is not found in any article subject to 
Hollander’s Complaint. Id., Exs. C-F, H. Similarly, Plaintiff accuses Defendants of calling him 
an “‘extreme’ right-winger.” Id. f 62. But, Defendants never used the words “right winger” in 
the articles. Id., Exs. C-F, H. In addition, Hollander argues that “Tory and Amy have continued 
in the McCarthy-Cohn tradition by destroying a proposed course at a public university that they 
deemed ‘inappropriate’ in order to eliminate dissent.” Id. ]j 16. The word “inappropriate,” 
however, is not used in any of the challenged articles. Id., Exs. C-F, H. Thus, Plaintiff’s claims 
based on these allegations should be dismissed. 

B. The Injurious Falsehood And Libel Claims Must Be Dismissed 

Next, the central allegations in Plaintiffs Complaint - the injurious falsehood and libel 


9 The Court should also dismiss this action against The Advertiser and The Herald on the independent 
ground that Plaintiff has failed to satisfy even the most basic pleading requirement. New York law 
requires that “[s]tatements in a pleading shall be sufficiently particular to give the court and parties notice 
of. . . the material elements of each cause of action” against the defendants, CPLR § 3013 (emphasis 
added), and, therefore, a plaintiff must plead some form of liability against each defendant. Fisher v. 
Schur, 61 A.D.2d 780, 780 (1st Dep’t 1978). Thus, where a plaintiff does not plead direct liability, some 
form of secondary liability must be pled. Sanderson v. Bellevue Maternity Hosp. Inc., 259 A.D.2d 888, 
892 (3d Dep’t 1999) (merely referencing an employee’s defamation does not establish respondeat 
superior liability). 

Hollander makes no allegations of liability whatever as against The Herald and The Advertiser. See 
generally FAC ]fl[ 156-58 (discussing injurious falsehood claim as against “Tory and Amy”), 159-170 
(tortious interference claim as against “Tory and Amy”), 170-77 (“Tory and Amy are liable under prirna 
facie tort”), 178-209 (noting that Shepherd “authored” the allegedly defamatory, which she “published” to 
The Advertiser). For this reason, Hollander has utterly failed to state a claim as to either defendant. 
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claims - fail as a matter of law. Under New York law, the elements of an injurious falsehood 
claim are: “(i) falsity of the alleged statements; (ii) publication to a third person; (iii) malice; and 
(iv) special damages.” Biro v. Conde Nast, 883 F. Supp. 2d 441, 483 (S.D.N.Y. 2012). The 
elements of a defamation are: (1) a false statement; (ii) publication to a third party; (iii) with 
fault; and (iv) special hann or defamation per se. Frechtman, 115 A.D.3d at 104. Injurious 
falsehood claims are subject to the same constitutional protections as are defamation claims. 

See, e.g., Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 57 (1988) (holding that First 
Amendment protections developed in defamation case law apply to creatively pled causes of 
action based on speech); Newport Serv. & Leasing, Inc. v. Meadowbrook Distrib. Corp., 18 
A.D.3d 454, 455 (2d Dep’t 2005) (dismissing injurious falsehood claim on summary judgment 
based on substantial truth defense) (citing Carter v. Visconti, 233 A.D.2d 473, 474 (2d Dep’t 
1996) (defamation case)); see also Biro, 883 F. Supp. 2d at 483 (rejecting attempts to circumvent 
defamation standards by pleading injurious falsehood). Plaintiff cannot make out these elements. 

1. The Vast Majority of Complained of Statements Are True 

First, the sine qua non of both an injurious falsehood and a libel claim is falsity. It is, 
therefore, axiomatic that truth is a complete defense to libel. Phila. Newspapers, Inc. v. Hepps, 
475 U.S. 767, 778 (1986) (plaintiff has burden of proving falsity); see also Diaz v. Espada, 8 
A.D.3d 49, 50 (1st Dep’t 2004) (construing defamation case law); Pitcock v. Kasowitz, Benson, 
Torres, & Friedman, LLP, 74 A.D.3d 613, 615 (1st Dep’t 2010) (injurious falsehood claim must 
be dismissed where plaintiff failed to allege falsity). A plaintiff bears the burden of pleading and 
proving falsity. Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 235, 245 (1991). Moreover, “truth 
need not be established to the extreme, literal degree.” Yarmove v. Retail Credit Co., 18 A.D.2d 
790, 790 (1st Dep’t 1963); see also Cusimano v. United Health Servs. Hosps., Inc., 91 A.D.3d 
1149, 1151 (3d Dep’t 2012) (“substantial truth is all that is required”). Therefore, if the 
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statements complained of are substantially true, a claim sounding in defamation fails as a matter 

of law and can be dismissed at the pleading stage. See Muhlhahn, 93 A.D.3d at 419 (affirming 

grant of CPLR 3211(a)(1) motion because “[bjased on the documentary evidence,” the 

challenged statements were “true or substantially true”); see also Aguinaga v. 342 E. 72nd St. 

Corp., 14 A.D.3d 304, 305 (1st Dep’t 2005) (where letter written by plaintiff admitted “the truth 

of an expressed opinion, the words cannot be actionable”); Torres v. CBS News, No. 121646/93, 

1995 WL 810041, at *3 (Sup. Ct. N.Y. Cnty. Oct. 11, 1995) (where plaintiff admitted statement 

was true, dismissal under CPLR 3211 was proper). 

Here, most of the statements that form the basis of his Complaint are substantially true. 

Plaintiff sets forth those statements in a scattershot manner throughout his Complaint, 10 but for 

analysis sake, these disparate allegations can be categorized into four basic groups: 

Category 1: Statements that Plaintiff is a “hardline” “radical” “anti-Feminisf ’ or 
has controversial views himself (Bolger Affi, Ex. 18 (Statements F, I, K, M, Q, V, 

Y, EE, LL, MM, NN, & PP)); 

Category 2: Statements that Plaintiff has been linked to people with extreme 
views on men’s rights (Id. (Statements B, D, I, J, X, DD, & OO)); 

Category 3: Statements that the only remaining source of power left to men are 
firearms (Id. (Statements E, N, & Z)); and 

Category 4: Statements that Hollander blames feminists for oppressing men and 
refers to women’s studies as “witches’ studies” (Id. (Statements G, O, & P)). 

All of these statements are substantially true and indeed their truth is largely covered by 
the very Complaint in this action. First, as to Category 1, Hollander admits that he is an “anti¬ 
feminist.” FAC 1} 67 (“Roy does describe himself as an anti-feminist”). And he’s admitted it in 
media outlets throughout the world. See Bolger Affi 26 (noting on The Colbert Report that he 
is an “anti-feminist”). Hollander’s Complaint also establishes that his views are radical and 

10 To aid the court’s analysis, the relevant statements are set forth in a chart annexed to the Bolger Aff., 
Ex. 18. 
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extreme. In it, he makes myriad attacks on Shepherd and McNeilage, calling them “Bacchae”, 
“Harpys,” “book burners,” “bigots,” “yellow female-dog[s]-in-heat,”, FAC Iff 1, 62, 13, 9, 59, 
claiming that Tory “figuratively picked up Lizzie Borden’s hatch and set off whacking any 
men’s rights activist” and wondering whether Shepherd is desirous “for the emasculation or 
circumcision of men’s rights advocates, ” id. ]j 52. In addition, he takes hardline positions in the 
Complaint about the right to bear arms, id. f 77, the Violence Against Women’s Act, id. 88-90 
and rape and abuse statistics, id. ]| 113. These statements echo those he has published, see, e.g., 
Bolger Aff, Ex. 8 at 26 (“Feminazis will not stop until they reshape America and eventually the 
world into an intolerant hell complete with thought-control, inquisitions, intimidation, [and] 
enslavement.”); id. (arguing that feminism exists to counteract women’s fear that a man “can 
beat her up, rape or kill her with his bare hands, providing no one else is present to prevent it”). 11 
And, Hollander himself, admits that his ideas are not widely accepted by others. FAC 13; see 
also Biro, 883 F. Supp. 2d at 459 (where plaintiff admitted in the complaint that he was part of 
an “emerging field,” statement that plaintiff had a “radical approach” was not false). It is, 
therefore, substantially true that Plaintiff is a hardline anti-feminist lawyer. 

The statements in Category 2 are also true. Plaintiff has written articles for A Voice for 
Men. The Southern Poverty Law Center has found that the men’s rights website A Voice for 
Men, a website to which Hollander is a contributor, is a hate site. Bolger Aff, Ex. 14. Quoting 
the website’s founder, SPLC explains A Voice for Men's credo, “AVfM regards feminists, 
manginas [a derisive term for weak men], white knights [a similar derisive tenn . . . ] and other 
agents of misandry as a social malignancy.” Id. Plaintiff has, therefore, been linked to 

11 Plaintiff attempts to qualify what he means by the term “anti-feminist” as a way to establish the 
falsity of the Article. But the articles actually state that Plaintiff is a “self-described” anti-feminist. 
Plaintiffs quibbling over what “feminist” means is, therefore, irrelevant. 
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individuals who hold extreme viewpoints. 

Next, the statements in Category 3 are also true. Hollander has argued that “there is one 
remaining source of power in which men still have a near monopoly—firearms.” Bolger Affi, 
Ex. 11. at 2; see also FAC f 77 (“As for mainly men exercising their right to bear arms in the 
U.S.—it’s the truth . . . .”). And he has advocated strapping feminists to missiles and bombing 
the Middle East with them. Bolger Affi, Ex. 8 at 25. These statements, therefore, cannot form 
the basis of a claim for injurious falsehood or libel because they are substantially true. 

Finally, the statements in Category 4 are also true because Hollander does believe that 
feminists oppress men, see, e.g ., FAC f 88 (noting that the Violence Against Women Act kicked 
men “off the bus”); Bolger Affi, Ex. 8 at 26 (describing attempts to subvert men), and he does 
call women’s studies “witches’ studies,” FAC f 62; Bolger Affi, Ex. 6 (“The third in my trilogy 
of anti-feminist cases is against ‘Women’s Studies Programs,’ or as I affectionately call them 
‘Witches’ Studies.’”); id.. Ex. 13 at 5 (“the IRWG Women’s Studies program demonizes men 
and exalts women in order to justify discrimination against men based on collective guilt.”). 12 

In short, “[wjhile plaintiff might not have found [Defendants’] tone of voice to his liking, 
he has admitted that the factual matter contained in [their] statements] is true. Therefore, the 
statements are] non-actionable.” Torres, 1995 WL 810041, at *3. This Court should dismiss 
Plaintiffs Complaint as to Statements B, D-G, I-K, M-Q, T, V, X-Z, DD, EE, GG, and LL-PP 
because they are true. 


12 One statement that does not fit neatly into these categories is also true. Hollander argues that 
McNeilage injured him by reporting on his lawsuit against Columbia premised on feminism being a 
religion. FAC | 144. But Hollander himself described the lawsuit as arguing, “Feminism is a religion; 
therefore, the state and federal governments cannot provide aid to Women’s Studies because it would 
violate the Establishment Clause of the First Amendment.” Bolger Aff., Ex. 6; see also Hollander v. Inst. 
For Research On Women, 372 F. App’x at 141-42 (affirming dismissal of Plaintiff s claim that the 
existence of a women’s studies program at Columbia University violated the Establishment Clause). As 
such, the assertion complained of is true. 
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2. Multiple Statements Are Pure Opinion 

Next, Hollander’s claims as to Statements B, D, F, I-K, M, Q-Y, BB-OO, QQ, and as to 
the First and Second Shepherd Columns in their entirety should be dismissed because they are 
non-actionable opinion. Vitro S.A.B. de C.V. v. Aurelius Capital Mgmt., L.P., 99 A.D.3d 564, 

565 (1st Dep’t 2012) (“expression of opinion is constitutionally protected and cannot serve as the 
basis for plaintiffs injurious falsehood claim.”). In Milkovich v. Lorain Journal Co., the 
Supreme Court held that “a statement of opinion relating to matters of public concern which does 
not contain a provably false factual connotation will receive full constitutional protection,” so 
long as such a statement does not “reasonably impl[y] false and defamatory facts.” 497 U.S. 1, 

20 (1990). New York’s Constitution goes even further. Gross v. N.Y. Times Co., 82 N.Y.2d 
146, 152 (1993). When detennining if a statement is opinion, a court must “take into 
consideration the larger context in which the statements were published, including the nature of 
the particular forum.” Brian v. Richardson, 87 N.Y.2d 46, 51 (1995). A court should begin by 
“looking at the content of the whole communication, its tone and apparent purpose” to 
“determine whether a reasonable person would view them as expressing or implying any facts.” 
Immuno AG, 77 N.Y.2d at 235-36. 

Here Statements B, D, F, I-K, M, Q-Y, BB-OO, and QQ are non-actionable opinion 
based on truthful, disclosed facts in the Article. Bolger Aff, Ex. 18 (“Opinion Statements”). 
Hollander, for example, claims that McNeilage injured him by using words like “hardline,” FAC 
]J 129, and “radical,” id. ]j 139, and that Shepherd did so when she repeated the statement that 
men’s studies courses “represent^ the margins,” id. 94, 179; these are non-actionable 
statements of opinion that do not imply any underlying facts. 13 Buckley v. Littell, 539 F.2d 882, 

13 Even if they did imply facts, the articles disclose facts on which the opinions are based. McNeilage 
discloses: (1) the lecturers had been published on men’s rights websites; (2) Hollander believes that 
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893 (2d Cir. 1976). Indeed, Plaintiffs comparison of statements made by Defendants to “certain 
words” from McCarthy’s days like “fellow traveler,” FAC ]f 106, actually proves the point. In 


Buckley v. Littell, the Second Circuit held that words like ‘“fellow traveler’ and ‘radical right’” 
are not provably false because “because of the tremendous imprecision of the meaning and usage 
of these terms in the realm of political debate.” 539 F.2d at 893. Based on Plaintiffs own 
comparison, it must, therefore, be opinion to call him “radical,” “hardline,” or on “the margins.” 
See also Pitcock, 74 A.D.3d at 614 (use of the word “extreme[]” is a statement of opinion). For 
this reason, Plaintiffs claims as to the Opinion Statements must be dismissed. 

There can be no reasonable doubt that the First and Second Shepherd Columns - both of 
which were published in the “Opinion” section of the newspaper contained Shepherd’s 
constitutionally protected opinion. As an initial matter, that the articles were published in the 
opinion subsection of the website and so held themselves out the public as containing Shepherd’s 
opinions. Brian v. Richardson, 87 N.Y.2d 46, 52 (1995) (material in editorial section “typically 
regarded by the public as a vehicle for the expression of individual opinion”). Moreover, 
Shepherd wrote the Articles in the first the first person and used loose, figurative language that 
alerts the reader that she is expressing her opinion. Immuno AG., 77 N.Y.2d at 244 (“imprecise 
language . . . signal[s to] the reasonable observer that no actual facts were being conveyed about 
an individual”). Shepherd, for example, writes in the first person, discussed her hair style and 
uses words like ‘bizarre,” “phony,” and “gold and genius” to describe Hollander’s original 
complaint and his allegations. See FAC, Ex. F. She asks rhetorical questions, such as “Brilliant, 


feminism is a religious belief; and (3) Hollander brought a lawsuit against Columbia University for 
offering a women’s studies course. FAC, Ex. D. Shepherd lays out the facts in her articles, as well, by 
disclosing, for example, that (1) the lecturers were linked with “websites that rail against feminism”; (2) 
two lecturers had been published on A Voice for Men, which “regularly refers to women as ‘bitches’ and 
‘whores’”; (3) Hollander believes that men must defend themselves with guns from oppressive feminists; 
and (4) Hollander sued nightclubs for ladies’ nights. FAC, Ex. C. 
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no?” to describe Hollander’s unconventional complaint in this case and repeats his allegations 
only to shoot back “Whatever that means.” Id. She closes her article noting that she “start[ed] to 
wonder” after reading his complaint “Why on Earth give such a man more publicity?” Id. 
Shepherd’s loose words and rhetorical questions flag to even the most blase reader that she is not 
reporting - instead, she is commentating. Even Hollander recognizes exactly what Shepherd is 
doing, noting at one point that she is being sarcastic. FAC f 182 

Therein lies the crux of this lawsuit: Plaintiff does not like feminists and he strongly 
disagrees with those, including Shepherd and McNeilage, who are critical of “males studies” 
courses. His dislike is so strong, that he resorts to calling Shepherd and McNeilage names in 
almost every paragraph of his sixty-page Complaint, makes snide comments about their 
appearance, 75, 154, their morality, id. 113, 128, their intelligence, id. f 183, and their 
families, id. ]j 73, and cautions them that but for men, they would have ended up “suffering the 
fate of Nanking, China,” id. f 80, a not so veiled reference to the Japanese invasion of Nanking, 
which is commonly called the “Rape of Nanking.” What Plaintiff misses is that just as he is free 
to make these statements about Shepherd and McNeilage, it is also their right to criticize the 
comments he makes. This is exactly the type of speech that the First Amendment and the New 
York State Constitution are designed to protect. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339- 
40 (1974) (“Under the First Amendment there is no such thing as a false idea. However 
pernicious an opinion may seem, we depend for its correction not on the conscience of judges 
and juries but on the competition of other ideas.”). As Judge Hand long ago explained, “It is 
indeed not true that all ridicule or all disagreeable comment is actionable; a man must not be too 
thin-skinned or a self-important prig.” Burton v. Crowell Pub/ ’g Co., 82 F.2d 154, 155 (2d Cir. 
1936) (internal citations omitted). For this reason, Plaintiffs Complaint as to the Opinion 
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Statements and the Third and Fourth Articles in their entirety must be dismissed. 

3. Multiple Statements Are Not Defamatory 

Next, Statements C, R, S, V, II, and PP-SS are simply not defamatory and cannot form 
the basis of a claim. Whether statements are capable of sustaining the defamatory meaning 
alleged is a question of law for the court. Golub v. Enquirer/Star Grp., Inc., 89 N.Y.2d 1074, 
1076 (1997). A statement is defamatory if it “tends to expose a person to hatred, contempt or 
aversion, or to induce an evil or unsavory opinion of him in the minds of a substantial number of 
the community.” Id. at 1076 (internal marks and citation omitted); see also Stepanov v. Dow 
Jones & Co., 120 A.D.3d 28, 28 (1st Dep’t 2014) (not defamatory to call someone a “former 
Russian diplomat” in article titled “ Crime and Punishment in Putin’s Russia ” where corruption 
related to Russian police and tax officials). When defamation by implication is alleged and the 
facts are substantially true, “the plaintiff must make a rigorous showing that the language of the 
communication as a whole can be reasonably read both to impart a defamatory inference” and 
endorse it. Stepanov, 120 A.D.3d 28 at 28. 

Here, Hollander complains of multiple statements that are simply not defamatory. Bolger 
Aff, Ex. 18 (Statements C, R, S, V, II, PP-SS) (“Non-Defamatory Statements”). Hollander 
argues, for example, that the statement “some men have difficulties going to doctors” is 
defamatory because it is “meant as derision toward men in general.” Id. 154. Even if this 
statement was “of and concerning” Hollander, it is not shameful to not go to a doctor. He also 
alleges that the statement “‘populist’ male studies” in the First Shepherd Article is defamatory. 
FAC K 98. But it does not hold someone up to ridicule to suggest that their studies are populist — 
such political labels are not susceptible of defamatory meaning. Cf. Buckley, 539 F.2d at 893. 
Finally, it is not defamatory to say a course has “no prerequisites.” FAC ]f 51. Most 
introductory courses do not. For these reasons, all of Plaintiff s claims as to these Non- 
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Defamatory Statements must be dismissed. 

4. Multiple Statements Are Not “Of and Concerning” Plaintiff 

Finally, statements F, R, T, BB, QQ and RR and the entirety of the First Shepherd 

Column are not “of and concerning” Plaintiff. A statement is only actionable if it is about, or “of 

and concerning” a plaintiff. N.Y. Times Co. v. Sullivan, 376 U.S. at 288; Commercial 

Programming Unlimited v. CBS, 50 A.D.2d 351, 352 (1st Dep’t 1975) (noting that allegedly 

defamatory and injurious falsehoods were “of and concerning” plaintiffs). The “of and 

concerning” requirement is a constitutional one. Sullivan, 376 U.S. at 288. New York state 

courts have long held that a defamation plaintiff must “ prove that the matter is published of and 

concerning the plaintiff.” Julian v. Am. Bus. Consultants, Inc., 2 N.Y.2d 1,17 (1956) (emphasis 

in original). “The ‘of and concerning’ requirement stands as a significant limitation on the 

universe of those who may seek a legal remedy for communications they think to be false and 

defamatory.” Kirch v. Liberty Media Corp., 449 F.3d 388, 399 (2d Cir. 2006). Here, the First 

Shepherd Column and multiple other challenged statements are not “of and concerning” 

Hollander, and, therefore, his claim must be dismissed as to these statements. See Bolger Affi, 

Ex. 18 (Statements F, R, T, BB, QQ, & RR). The First Shepherd Column, about which 

Hollander alleges that it “clearly includes Roy in the group of men [Shepherd] is attacking with 

her stiletto words,” FAC 181, in fact does not mention Hollander by name or implication, id.. 

Ex. H. Because no reasonable reader could therefore, associate it with Hollander, his claims as 

to the First Shepherd Column and Statements F, R, T, BB, QQ and RR must be dismissed. 

C. Plaintiff’s Tortious Interference With 

Prospective Economic Advantage Claim Should Be Dismissed 

Similarly, Plaintiffs claim for tortious interference with prospective economic advantage 

fails as a matter of law. The elements of a claim for tortious interference with a prospective 
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economic advantage are: “(1) business relations with a third party; (2) defendants’ interference 
with those business relations; (3) defendants acted with the sole purpose of harming the plaintiff 
or used dishonest, unfair, or improper means; and (4) injury to the relationship.” Purgess v. 
Sharrock, 33 F.3d 134, 141 (2d Cir. 1994). 

First, Hollander’s claims must be dismissed because they are duplicative of his 
defamation and injurious falsehood claims against Shepherd and McNeilage respectively. Perez 
v. Violence Intervention Program, 116 A.D.3d 601, 602 (1st Dep’t 2014) (dismissing tortious 
interference and injurious falsehood claims as “duplicative of the defamation claim”). Hollander 
does not get two bites at the same apple. 

Second, Plaintiffs claim fail because he cannot show that either Defendant acted with the 
sole purpose of harming him. In order to constitute intentional interference, “the interference 
must be intentional, not merely negligent or incidental to some other, lawful, purpose.” Alvord 
& Swift v. Stewart M. Muller Constr. Co., 46 N.Y.2d 276, 281 (1978). Under this standard, “a 
[publisher] whose motive and conduct is intended to foster public awareness or debate cannot be 
found to have engaged in the wrongful or improper conduct required to sustain a claim for 
interference.” Huggins v. Povitch, No. 131164/94, 1996 WL 515498, at *9 (Sup. Ct. N.Y. Cnty. 
Apr. 19, 1996) (interpreting claim for tortious interference with a contract); see also Trachtman 
v. Empire Blue Cross & Blue Shield, 251 A.D.2d 322, 323 (2d Dep’t 1998) (plaintiff “failed to 
allege sufficient facts to plead that the alleged interference by [defendant] was for the sole 
purpose of harming him rather than merely incidental to the lawful purpose of obtaining the 
sought after information”) (emphasis added; internal citation omitted)). 

Here, any “interference” with Hollander’s prospective business relationship with the 
University of South Australia was merely incidental to Shepherd’s and McNeilage’s primary 
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purpose of gathering news and reporting on a newsworthy topic - a new course at a local 
university based on an ideology that many find to be outside the bounds of acceptable academic 
standards. For this reason, Plaintiffs tortious interference claims fail as a matter of law. 14 
D. Plaintiff’s Prima Facie Tort Claim Should Be Dismissed 

Similarly, Hollander’s claim in the alternative for prima facie tort must be dismissed. 
Prima facie tort is a “cause of action that is highly disfavored in New York.” Nevin v. Citibank, 
N.A., 107 F. Supp. 2d 333, 346-47 (S.D.N.Y. 2000) (emphasis added). Under New York law, 
“[t]he requisite elements of a cause of action for prima facie tort are (1) the intentional infliction 
of harm, (2) which results in special damages, (3) without any excuse or justification, (4) by an 
act or series of acts which would otherwise be lawful.” Freihofer v. Hearst Corp., 65 N.Y.2d 
135, 142-43 (1985). “Where relief may be afforded under traditional tort concepts, prima facie 
tort may not be invoked as a basis to sustain a pleading which otherwise fails to state a cause of 
action in conventional tort.” Id. at 143. 

Moreover, “[t]he touchstone [of prima facie tort] is ‘disinterested malevolence’, meaning 

that the plaintiff cannot recover unless the defendant’s conduct was not only harmful, but done 

with the sole intent to harm. . . . [MJotives other than disinterested malevolence, such as profit, 

self-interest, or business advantage will defeat a prima facie tort claim.” Twin Labs., Inc. v. 

Weider Health & Fitness, 900 F.2d 566, 571 (2d Cir. 1990) (emphasis added, internal marks and 

citations omitted). When an act “is a product of mixed motives, some of which are perfectly 

legitimate then recovery in prima facie tort is impossible.” Fabry v. Meridian Vat Reclaim, Inc., 

14 Plaintiffs tortious interference with prospective economic advantage against McNeilage should also 
be dismissed because the course was cancelled before she wrote the Article. In fact, the story reports on 
the cancellation. See FAC ^ 157; id.. Ex. D (noting that the University did not approve “a course called 
‘males and sexism,’ which named lecturers who have been published on radical men’s rights websites”); 
id.. Ex. E (reporting that “the university says the subject he is down to teach was never approved”). 
McNeilage could not, therefore, have committed tortuous interference. See. e.g., Connolly v. Wood- 
Smith, No. 11 Civ. 8801 (DAB) (JCF), 2014 WL 1257909, at *2 (S.D.N.Y. Mar. 27, 2014). 
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Nos. 99 Civ 5149 NRB, 99 Civ. 5150 NRB, 2000 WL 1515182, at *2 (S.D.N.Y. Oct. 11, 2000) 


(internal marks and citations omitted). In particular, “[i]n the context of cases involving acts of 
expression, wherever a defendant’s actions can be seen, at least in part, as having been motivated 
by the desire to express some opinion, a cause of action for prima facie tort will fail.” McKenzie 
v. Dow Jones & Co., 355 F. App’x 533, 536, (2d Cir. 2009); see also Freihofer, 65 N.Y.2d at 
143 (“The newsworthy content of the articles constitutes sufficient justification for its 
publication.”). 

As discussed above, even assuming that in publishing the Articles the Defendants 
intended to harm Hollander - and they did not - Hollander could not, as a matter of law, 
demonstrate that the Defendants’ sole motivation in publishing the columns and the articles was 
to harm him. Plaintiffs prima facie tort claim must be dismissed. 

CONCLUSION 

This case does not belong in this Court. The Court lacks jurisdiction over the Australian 
defendants and the claims fail on their merits. For each of the foregoing, independent reasons, 
Defendants respectfully request that the Court grant their motion to dismiss and dismiss the First 
Amended Complaint with prejudice. 

Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By : /s/ Katherine M. Bolser 
Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 

Index No. 152656/2014 

Plaintiff, 


-against- 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Defendants. 

-X 

AFFIDAVIT IN OPPOSITION TO DEFENDANTS’ SECOND MOTION TO 

DISMISS 


STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

Roy Den Hollander, being duly sworn, deposes and says: 

1. I am the plaintiff in this action and an attorney admitted to practice in the State of New 
York. 

2. A clarification of tenns is initially needed. Plaintiff in his writings, speeches and 
interviews uses the term “feminist” to mean a person, usually female but not necessarily so, who 
believes that an accident of nature, being bom female, made her superior to men in all matters 
under the sun. One who believes men are guilty until they prove themselves innocent, and that 
females are innocent until proven guilty, but even then a male is still blamed for what the female 
volitionally did. A second definition Plaintiff relies on is that used by “Women Against 





Feminism”—real-life feminism has come to mean “vilification of men, support for female 


privilege, and a demeaning view of women as victims rather than free agents.” (First Am. 
Cmplnt. Ex. A). 



I DON'T NEED FEMINISM 

BECMJ±k‘: 

•IT DEMomie* mpvrtowAL. 

FAMILY tONSTMcrs 
♦I VO not June mem an mtpn 
TM fcfstwsmu w 
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3. So when Plaintiff uses the tenn “anti-feminist,” he’s referring to the preceding definitions 
of feminist and feminism. 

4. Attorney Bolger and her clients use the term “anti-feminist” to mean anti-female or hater 
of women. In effect they are equating “feminist” with woman even though all females would not 
classify themselves as feminists. To avoid confusion, Plaintiff will add the descriptors 
“hardcore, extreme, man-hating, or rabid” to the term feminist in order to communicate his 
definition of feminist and feminism. 

5. Defendant Advertiser Newspapers Pty Ltd is referred to as “Advertiser” and Defendant 
Fairfax Media Publications Pty Ltd. Is referred to as “Lairfax.” 
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Defendants Admitted Perjuries 


6. Attorney Katherine M. Bolger (“Bolger”) and the Defendants filed a number of affidavits 
with their First Motion to Dismiss in which Plaintiff was able to catch them in a series of 
perjuries on the issue of personal jurisdiction. That led Plaintiff, in part, to file an amended 
complaint and submit an affidavit in opposition that listed their perjuries. Bolger, in part, on 
realizing the potential damage to her and her clients’ credibility, volitionally withdrew the 
perjurious exhibits by withdrawing their motion to dismiss. They then submitted a second 
motion to dismiss with affidavits that when compared with their original ones effectively admit 
their first attempts to mislead this Court with perjurious statements. Of course, they do not say 
they initially lied, but in effect are claiming “Oh sorry, we made a mistake but having been 
caught, we are telling the truth this time.” 

7. If Plaintiff, a sole practitioner, was able to expose with prosaic research into the facts of 
personal jurisdiction the perjuries by Defendants in which their attorney Bolger clearly played a 
role, then discovery on the issue of jurisdiction will surely reveal additional perjuries. 

8. Bolger’s changes from her first round of affidavits were in response to Plaintiffs first set 
of papers. This not only shows her and her clients’ willingness to lie to this Court, or at least 
engage in selective memory, but raises additional questions for discovery on the issue of 
personal jurisdiction. 

9. Bolger and her clients’ intentional falsehoods, prevarications, dissembling and cover-ups 
on the issue of personal jurisdiction are set forth in the section titled “Defendants,” 22-50. 

10. In order to show how Bolger and her clients’ representations to this Court changed as a 
result of Plaintiff s exposure of their falsehoods concerning jurisdiction, Plaintiff refers to 
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Bolger’s affirmation in her first motion to dismiss as “Bolger First Affirmation” and in her 


second motion as “Bolger Second Affirmation.” 

Introduction 

11. “On a motion to dismiss pursuant to CPLR 3211, we must accept as true the facts as 
alleged in the complaint and submissions in opposition to the motion, accord plaintiffs the 
benefit of every possible favorable inference and determine only whether the facts as alleged fit 
within any cognizable legal theory.” Sokoloff v. Harriman Estates Development Corp., 96 
N.Y.2d 409,414 (2001). 

12. Despite this rule, Defendants’ attorney Bogler attempts to substitute her own inaccurate 
facts by engaging in the same false, dissembling, prevaricating and all around misleading tactics 
as did Defendants Shepherd and McNeilage in their articles that had the Male Studies courses 
“canned.” (First Am. Cmplnt. Ex. F, Shepherd Article, June 18, 2014). Only Bolger does so in 
order to win this case. For example: 

a. Bolger misleads by imputing the “Males and the Law” section of one of the 
courses was only a proposal. (Mem. at 1). Bolger’s own client, Defendant 
Shepherd, reported that the University of South Australia (“University”) had 
issued an “information sheet” on the course, which meant Plaintiffs course 
section would be taught if enough students enrolled. (First Am. Cmplnt. Ex. E). 
In a later article by Defendant Shepherd, she wrote, “After The Advertiser 
revealed UniSA [University] was planning a course in men’s studies that included 
men with li nk s to US men’s rights extremists, the course was canned.” That 
statement indicates the section was not a mere proposal as Bolger tries to mislead. 
(First Am. Cmplnt. Ex. F). 
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b. Bolger prevaricates by saying the articles only targeted the Australian readership 
of the respective newspapers. (Mem. at 1). Not so, the articles were intentionally 
published online through the World Wide Web where both Defendant media 
companies have the vast majority of their readers. Defendant The Advertiser- 
Sunday Mail Messenger has an online audience of around 1,570,000 and a print 
readership of around 180,000 for a total of 1,750,000. Defendant The Sydney 
Morning Herald has a total circulation of 5,580,000 with a print audience of 
770,000. 

c. Bolger misleadingly tries to minimize her clients’ successful disparagement of 
Plaintiffs “Males and the Law” section and Plaintiff by writing her clients merely 
“discussed . . . that Plaintiff [was] an anti-feminist men’s rights advocate . . . .” 
(Mem. at 1). They did more than merely converse; the tenor of their articles was 
that Plaintiffs section and Plaintiff were anti-women and out to strip the opposite 
sex of its rights. 

d. Bolger tries to demonize Plaintiff by saying he refers to the Defendant reporters 
as “witches,” “harp[ies]” and “bigots” (Mem. at 2), but it is important to 
remember that in the spirit of quid pro quo —one bad turn deserves another—that 
Bolger’s clients disparaged Plaintiffs section and him to an audience of over 7 
million. Plaintiffs only audience is this Court. 

e. Further, the label “witch” was dealt with in the First Amended Complaint at 
81-83, and Bolger’s tactic of litigation by the art of deception resulted in her 
falsely claiming that Plaintiff used the term “harpy” to disparage Defendant 
McNeilage. That term was used to refer only to Defendant Shepherd who clearly 
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did not consider it a disparagement because she tweeted to her audience, “Nicest 
thing anyone’s ever said about me.” (First Am. Cmplnt. Ex. J). As for “bigot”— 
yes, those two reporters have shown themselves to be utterly intolerant of men’s 
rights advocates. 

f. Bolger plays therapist by claiming “this case is about Plaintiffs deeply held 
dislike of ‘feminists’” by which she means females (Mem. at 2)—no it is about 
Plaintiffs deeply held dislike of bigots in any shape or fonn. 

g. Bolger lies outright by stating “Plaintiff pleads the truth of almost all the allegedly 
false statements . . . .” (Mem. at 2). Who does she think she’s kidding with a 
statement like that? Plaintiff graduated with high honors from George 
Washington Law School and worked as an associate at Cravath, Swaine & Moore. 
If the Defendants’ statements were true, Plaintiff never would have brought this 
case. He has better things to do, such as rehearse for an Alvin Ailey Hip Hop 
show. 

h. Bolger falsely claims that her clients’ disparaging remarks were “constitutionally 
protected statements of opinion.” (Mem. at 2). Not so, both Shepherd and 
McNeilage admit their articles were published in the “News” sections of the 
media outlets for which they work. (Bolger Second Aff., Exs. 3 & 5). As for the 
two articles that Shepherd alleges were mere opinions, both are replete with 
factual conclusions that are missing the alleged underlying facts. A statement is 
actionable where it reasonably appears to state or imply assertions of objective 
fact, regardless of whether it is characterized as a fact or an opinion. Milkovich v. 
Lorain Journal Co., 497 U.S. 1, 20 (1990). 
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i. Bolger dissembles by alleging Plaintiff is anti-feminist, but fails, as did her 
clients, to define the term. (Mem. at 3). Bolger refers to a number of quotes from 
Plaintiff, but those quotes are based on Plaintiffs definition of “anti-feminist” as 
stated above at ]j]J 2-3 and at the beginning of Plaintiff s First Amended 
Complaint. They are not based on Bolger and her clients’ definition that “anti- 
feminist” means “anti-women.” 

j. Let’s look at Bolger’s cites in which she falsely claims that whenever Plaintiff 
used the tenn “anti-feminist,” or the term was applied to him, it meant “anti¬ 
female” and not as Plaintiff defines the term above at ]j]J 2-3: 

i. Bolger cites five times to the Colbert Report (Mem. at 3, 5, 20), so 
presumably she scrutinized that story concerning Plaintiff. Bolger 
however ignores Plaintiffs statement in the aired story that “I am anti¬ 
feminist, but not anti-female.” Guess in the tradition of G. Gordon Liddy, 
Bolger follows the maxim that if the evidence is against you “deep-six it.” 

ii. Furthermore, the interview for the Colbert Report lasted two-hours of 
which the show used around six minutes. Plaintiff was asked what he 
meant by the tenn “feminist” to which he replied in sum and substance the 
same as stated above in 2-3. The show’s producer chose not to use that 
part of the interview in the aired piece—a decision over which Plaintiff 
had no control. 

iii. Bolger also fails to mention that Plaintiff used the same definition in an 
interview on the Alan Colrnes Radio Show for Fox News in 2007: the 
“[distinction would be between my use of the tenn feminazi [which 
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Colmes did not like so he used feminist] and the term woman. ... A 
feminazi is a female who believes, because she is a female, she can do 
everything better than a man.” Given Bolger’s yeomanly research into the 
media coverage of Plaintiff, she most assuredly reviewed that interview, 
but decided against using it because it made a lie of her imputed 
accusation that Plaintiff uses the term “feminist” to mean “female.” 

iv. In the Opie and Anthony contentious interview (Mem. at 3), Plaintiff says 
“It is not the females I hate, it is the feminists . . . .” Bolger, however, in 
her litigation by prevarication does not mention that. Further, Plaintiff 
believes in this or a different interview he added that he feels the same 
way toward bigots, commies and Nazis. 

v. The reporter for the New York Times knew how Plaintiff defined 
“feminist,” but the reporter chose not to include it in the article. (Mem. at 
3, Bolger Second Affi, Ex. 20). 

vi. Plaintiff told the reporters for Washington Free Beacon and the New 
Yorker (Mem. at 3) how he defined “feminist,” but each reporter chose not 
to include that in their articles. (Bolger Second Affi, Exs. 21 & 24). 

vii. As for Bolger’s reliance on Media Matters and Jezebel, Plaintiff was never 
interviewed by either, so he never had a chance to define his use of the 
tenn “feminist.” (Bolger Second Affi, Ex. 22 & Mem. at 3 citing NYCHR 
Determination and Order which used as its source an Internet gossip 
article by Jezebel, which Bolger clearly knows but fails to cite, since she 
scoured the NYCHR filings). 
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viii. In the Ivy-Gate article the reporter even states that “Interview edited for 
clarity and space.” (Bolger Second Aff., Ex. 23). Bolger, naturally, 
leaves that out, not wanting to call attention to the fact that Plaintiff uses 
the same definition in sum and substance for “feminist” as above at fflj 2-3 
in virtually all his interviews, but some reporters choose to leave it out. 
ix. Plaintiff consciously tries to make sure that he defines the term “feminist” 
as in ]j]| 2-3 above so that his “anti-feminist” cases will not be interpreted 
as “anti-female.” Of course, Bolger ignores that truth because her aim is 
to win at any cost—even when it means lying by omission or commission. 

k. So why do Bolger and her clients make statements using an undefined term? 
Because in this day and age it carries the imputation that the man labeled as “anti¬ 
feminist” is evil, out to enslave women and should have his career and reputation 
destroyed. The term “anti-feminist” is used to detract from arguing on the merits 
and facts as well as to intimidate any man it is leveled against into surrendering 
his rights. Hardcore feminism is nothing more than a socio-cultural belief system. 
There is nothing inherently sacrosanct about it that damns anyone who criticizes 
it. Unfortunately, however, in the societies descendant from ancient Greece, it 
has taken over the power of past doctrines that the populace once accepted as true 
beyond doubt. Doctrines that also harmed and destroyed others for daring to 
criticize their sanctity. 

l. Bolger perfects the out-of-context quote as the basis for a blatant lie when she 

mis-uses a statement in the First Amended Complaint at 13: 

If these two hardcore, left-wing feminist book-burners had not jumped 
on their broomsticks and scared the bejesus out of the administrators at 
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the University and effectively intimidated them with the threat of 
further calumny from their newspapers, the University’s students 
would have had an opportunity to acquire knowledge and consider 
views not available anywhere else in higher education. 

Bolger actually claims that means Plaintiff admits his “ideas are out of the 

mainstream”—that statement by her carries all the derogatory meaning that 

Plaintiff is an outcast who should be treated as a pariah. (Mem. at 3). If this were 

the Middle East, Bolger would have Plaintiff stoned. What that First Amended 

Complaint paragraph means is what Bolger’s client Shepherd communicated in 

the headline of her January 12, 2014, news article, Lecturers in world-first male 

studies course at University of South Australia under scrutiny (emphasis added)— 

the courses were a first in higher education. (First Am. Cmplnt. Ex. C). 

Nowhere else were courses offered from a masculine paradigm rather than a 

feminist paradigm. Think of the Male Studies courses as an analogy to the first 

Women Studies course offered at Cornell University in 1969. Plaintiff doubts 

that Bolger would advocate the verbal stoning of the persons responsible for that 

course. 

m. As for use of the term “feminazi,” Plaintiff does not use it to describe females 
who fight for their rights, but rather the likes of Defendants Shepherd, McNeilage 
and other media workers who abuse their power as reporters to further their own 
personal philosophies. (Mem. at 5). There is an interesting analogy for such 
hardcore, extreme feminists: 

Under the Nazis, it was the German Student Union’s Office for Press 
and Propaganda that started the book burning of those writers who 
opposed Nazi doctrine. At the Nazi book burning in 1933, Joseph 
Goebbels said, “The era of extreme Jewish intellectualism is now at an 
end.” (Emphasis added). 
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Wikepedia, Nazi book burnings. 

So what’s the difference here with Defendants Shepherd and McNeilage stopping 
the teaching of the course section “Males and the Law” by claiming it expressed 
“extreme” and “radical” male views? They didn’t go into the University and take 
knowledge, ideas and facts in the form of books and throw them on a bonfire. 
Instead they used the modem-day torch of the electronic media to incinerate what 
they and attorney Bolger classify as “extreme” and “radical” views. (Mem. at 20- 
21, First Am. Cmplnt. Exs. C, E, F, H for extreme and Ex. D for radical). 

n. Bolger really stretches her dissembling when she claims that Defendant 
Shepherd’s article of venomous, vexatious, vengeful ventings titled Pathetic bid 
for victimhood by portraying women as villains (First Am. Cmplnt. Ex. H) did not 
libel Plaintiff because the article did not specifically name Plaintiff. (Mem. at 7). 
Any third grader can tell the article is directed at the creators of the Male Studies 
courses of which Plaintiff was one. Shepherd’s third sentence states, “But I'm 
pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South 
Australia.” And go over she did with her version of verbally mutilating the 
courses’ creators. 

o. Amazingly, Bolger claims that Plaintiff makes “no allegations . . . against” 
Defendant Shepherd and McNeilage’s employers who okayed and published their 
injurious articles. (Mem. at 7, 8). The second sentence of the First Amended 
Complaint states “Plaintiff by and through his attorney, Roy Den Hollander, 
complains of all the Defendants: Injurious Falsehoods, Tortious Interference with 
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a Prospective Contractual Relation, and, in the alternative, Prima Facie tort.” 
(Emphasis added). Not to quibble over the definition of all, but it means all. 

р. Further, the Prima Facie action is in the alternative to both the Injurious 
Falsehoods and Tortious Interference actions. The libel cause of action is only 
against Defendant Shepherd. 

13. As an attorney, Bolger should know better than to try to substitute her deceptive version 
of the alleged facts for the First Amended Complaint on a motion to dismiss, unless, of course, 
she’s trying for summary judgment. 

Bolger’s disguised motion for summary judgment 

14. Attorney Bolger’s inclusion of 496 pages of affidavits and exhibits and a self-serving 
version of alleged facts makes clear that she is really moving for summary judgment before any 
discovery has occurred and by circumventing the summary judgment requirements that 

a. issue must be joined, which Bolger admits in her RJI that it has not; 

b. newspaper reports are hearsay and cannot support summary judgment; 

с. facts, which are within Defendants knowledge, are necessary on the issue of 
personal jurisdiction, for example the full extent of Defendants’ readership in 
New York State, how Defendants respond to their New York readers, all of what 
Defendants offer and sell to their New York readers and the complete relationship 
between Advertiser and News Corp headquartered at 1211 Avenue of the 
Americas, New York, N.Y. 10036; and 

d. there are factual issues concerning the falsity and misleading characteristics of 
Bolger’s contentions that are really affirmative defenses belonging in an Answer. 
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15. Bolger even says “[t]he documentary evidence” are in the attached affidavits. (Mem. at 
1, n. 1). The problem with this admission is that on a motion to dismiss under CPLR 3211, the 
Court takes as true the facts as alleged in the complaint and submissions in opposition to the 
motion—not the affidavits of Defendants. 

16. As for Bolger moving for dismissal under CPLR 3211(a)(1), in J.P. Morgan Securities 
Inc. v. Vigilant Ins. Co., 21 N.Y.3d 324, 334 (2013), the court of Appeals held that “to prevail on 
a motion to dismiss pursuant to CPLR 3211(a)(1), the moving party . . . must establish that the 
documentary evidence conclusively refutes plaintiffs allegations.” 

17. In this action there are conflicting interpretations over the essays, briefs and legal 
memoranda submitted as part of Bolger’s affirmation; therefore, such alleged documentary 
evidence does not resolve all factual issues as a matter of law and conclusively dispose of the 
plaintiffs claims as required under 3211(a)(1). Sbarra Real Estate, Inc. v. Lave/le-Tomko, 84 
A.D.3d 1570, 1571 (3d Dept. 2011). 

18. In addition, a motion to dismiss under CPLR 3211(a)(1) is not available in this case 
because the paragraph “contemplates that the defense will be established by the ‘documentary 
evidence’ alone”—not on affidavits necessary to support the documentary evidence. David D. 
Siegel, New York Practice, § 259, (2014). 

19. Judicial records such as judgments and orders are allowed, but Bolger instead relies on 
briefs and memoranda of law that are not formal judicial admissions. McKinney’s Practice 
Commentaries C3211:10, Defense Based on “Documentary Evidence ”. The Advisory 
Committee noted that paragraph (1) was added only to cover something like a defense based on 
the terms of a written contract. 1st Rep.Leg.Doc. (1957) No. 6(b), p. 85. Bolger presents no 
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written contract. The practice commentaries advise that Bolger should have filed an Answer and 
then moved for Summary Judgment. 

20. While Defendants’ affidavits are allowable on motions under CPLR 3211(a)(7) & (8), 
they cannot be used to disprove Plaintiffs allegation of facts, which are assumed true on a 
motion to dismiss. 

21. Attorney Bolger is simply using her motion to dismiss as a cover for a summary 
judgment motion because she wants to unfairly deprive a person who does not ascribe to the 
same sociological beliefs as she does of the fair opportunity to marshal evidence through 
discovery and investigation. 

Bolger’s alleged facts concerning personal jurisdiction under CPLR 302(a)(1) or CPLR 
302(a)(3)(i) & (ii), show a tendency to lie, dissemble, prevaricate and cover-up; thereby, 

necessitating discovery on that issue. 

Defendants 

22. The Advertiser-Sunday Mail Messenger is not a lone, small paper reporting only on 
events in Australia but a key part of Rupert Murdock’s worldwide media empire. 

23. According to Bloomberg Businessweek, Advertiser “publishes newspapers and 
magazines. It offers breaking, South Australia, national, world . . . news.” (Opp. Ex. 1). 

24. So far this year, The Advertiser-Sunday Mail Messenger has published 12 articles 
concerning New York. 

25. Also according to Bloomberg Businessweek, The Advertiser-Sunday Mail Messenger is 
no stranger to being sued for Injurious Falsehood and Defamation. The Advertiser-Sunday Mail 
Messenger published “numerous serious and unsubstantiated allegations” under “a sensational 
sub-headline” that “were republished around the world by many other publications” causing 
irreparable harm to a business and individuals. The Advertiser-Sunday Mail Messenger based its 
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article on “outrageous statements],” and not only failed but refused to conduct “its own 
investigations as to the bona fides of the allegations . . . before they published any article.” 

(Opp. Ex. 1). 

26. Advertiser’s Michael Cameron stated in his First Affidavit that Advertiser was controlled 
by News Corp Australia, but, most likely at Bolger’s suggestion, he tellingly left out the exact 
relationship it has with Murdock’s empire. (Bolger First Aff, Ex. 2, Cameron Affidavit 3, see 
Opp. Ex. 14). Now in his Second Affidavit, most likely at Bolger’s suggestion, Cameron says 
News Corp in New York City makes policy decision but not day-to-day decisions for Advertiser. 
(Bolger Second Aff, Ex. 2, ]f 5). From such, it appears that a corporation headquartered in New 
York City pulls the strings under the “strategic management concept of business operations” of 
the company that published Defendant Shepherd’s disparaging articles. The relationship is still 
murky and whether News Corp functions on the “strategic management” concept are both areas 
for discovery concerning the issue of personal jurisdiction. 

27. Cameron’s First Affidavit stated Advertiser “did not sell any products in New York,” 
(Bolger First Aff, Ex. 2, f 5, see Opp. Ex. 14), but now his Second Affidavit states it does not 
“directly” sell any products (Bolger Second Aff, Ex. 2, f 7). Okay, what about the direct sale of 
The Advertiser-Sunday Mail Messenger to the Australian Community in New York City and 
other New Yorkers—he does not say. Cameron does, however, fudge with “anyone” can 
subscribe to The Advertiser-Sunday Mail Messenger, which presumably is a direct sale, but 
leaves out any mention of New Yorkers. (Bolger Second Aff, Ex. 2, ]] 8). Such is an area for 
discovery on the jurisdictional question. 

28. Cameron also creates some confusion by stating in his First Affidavit at 2 that he is 
“National Editorial Counsel at News Corp Australia (doing business as News Limited),” but in 
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his Second Affidavit at f 2, he’s “National Editorial Counsel at News Limited (doing business as 
News Corp Australia).” So which is it? 

29. Bloomberg lists the Chainnan for Advertiser as Brian Leonard Sallis with a corporate 
address of 1211 Avenue of the Americas, N.Y., N.Y. (Opp. Ex. 2). If that is the Chairman’s 
business address, perhaps Advertiser uses New York financial institutions to conduct its 
worldwide business, which is also a discovery question going to personal jurisdiction. 

30. On January 27, 2014, News Corp Australia, owner of Advertiser, entered into a 
partnership agreement with Digital First Media, which is headquartered in New York City. 

(Opp. Ex. 3). The partnership allows News Corp Australia to “digitally] display advertising 
across its network of websites along with a full complement of digital marketing solutions 
including social media, email, search engine optimization and search engine marketing.” Such 
appears to be a business venture of Advertiser in contradiction to Cameron’s Second Affidavit 
where he swears Advertiser “does not have any business ventures in New York.” (Bolger 
Second Affi, Ex. 2 ]f 10). 

31. Defendant Tory Shepherd committed perjury in her First Affidavit that is evinced by the 
dramatic addition of previously forgotten facts in her Second Affidavit after Plaintiff pointed out 
her prior lies. Defendant Shepherd is a reporter and political editor for a major media firm who 
now claims that she somehow previously forgot important facts concerning the jurisdictional 
issue. 

a. Shepherd swore in her First Affidavit that her only contact with New York 
regarding the articles were an email that she sent to Plaintiff and a telephone call 
which she initiated with Plaintiff. (Bolger First Affi, Ex. 3, Shepherd Affi 9- 
11, see Opp. Ex. 15). That was false, and that was perjury, as Plaintiff pointed out 
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in his First Opposition to Bolger’s First Motion to Dismiss. Shepherd had 
contacted Miles Groth, Ph.D., a professor at Wagner College in New York and 
who lives in New York City. (Opp. Ex. 4). Shepherd’s Second Affidavit clearly 
admits her prior perjury by now trying to cover it up by claiming she “forgot” 
about her contacts with Prof. Groth that were much more extensive than those 
with the Plaintiff. Shepherd sent Prof. Groth six emails—not several as she still 
dissembles at ]j 14—over a two month period from January 9, 2014 to March 3, 
2014. (Bolger Second Affi, Ex. 3, Shepherd Affidavit 13-15). It is just not 
realistic to believe that a reporter and political editor for a major media outlet 
somehow forgot about a New Yorker with whom she had so many contacts over 
two months and whom she prominently named in her first article. 

b. Shepherd also swore in her First Affidavit that she wrote only “two” articles 
regarding the Male Studies courses (Bolger First Affi, Ex. 3, ]f 4, see Opp. Ex. 

15), but after Plaintiff pointed out she wrote four, Shepherd again corrected her 
prior lie by admitting in her Second Affidavit that she wrote four (Bolger Second 
Affi, Ex. 3 H 4). Four articles attacking the courses and reputations of two New 
Yorkers obviously increase her involvement with New York. Further, given 
Shepherd’s demonstrated proclivity to hide the truth, discovery is needed to 
determine whether Shepherd is still lying or concealing facts concerning the 
material issue of jurisdiction. 

c. For the first time in her Second Affidavit Shepherd admits all her articles were 
published on the World Wide Web instead of her prior inference by omission that 
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the articles had only appeared in the print version sold in Australia. (Bolger First 
Aff., Ex. 3, T(T1 5, 6, 7, see Opp. Ex. 15). 

d. Shepherd still claims she wrote the articles because of a “controversy taking place 
in Australia” when there was no controversy until she decided to create one in 
order to censor what was to be taught at a public university. (Bolger Second Aff., 
Ex. 3,1 9). 

e. Shepherd still swears the articles were intended only for Australians. (Bolger 
Second Aff, Ex. 3, Shepherd Aff. ]f 9). If that were so, then why did she and The 
Advertiser-Sunday Mail Messenger publish the four articles on its interactive 
website that reaches into New York where Plaintiff conducts his business? 

Clearly Shepherd was not only concerned with attacking men’s right activists in 
Australia but reaching across the globe to injure two in New York. Regardless, 
the issue on discovery will be whether she and Advertiser expected the 
publication of her articles to have consequences in New York. See CPLR 
302(a)(3)(h). 

f. Whether Defendant Shepherd intended to hann two New Yorkers and target a 
New York audience is an issue for discovery. 

g. Shepherd’s history of lying to this Court logically means nothing in her Second 
Affidavit can be believed unless independently verified. 

32. The Second Affidavit of Fairfax’s Richard Coleman states that Fairfax and The Sydney 
Morning Herald do not have any office facilities, employees, locations or business ventures in 
New York. (Bolger Second Aff, Ex. 4 7, 8). However, Fairfax does have a “representative” 

in New York City for selling advertisements in its Sunday newspaper edition: World Media Inc., 
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19 West 36th Street, 7th Floor, New York 10018. (Opp. Ex. 12 at 5). Such sounds like a facility 
or business venture for at least selling advertising, but more infonnation is needed to determine 
the legal relationship and Fairfax’s involvement with this New York City company. 

33. An article on Lillian Roxon states that “[s]he was the first full-time female employee at 
the Sydney Morning Herald’s New York office . . .,” (Opp. Ex. 5), and an article on Caroline 
Overington states that her career “includes working ... as New York correspondent for The 
Sydney Morning Herald.” (Opp. Ex. 6). 

34. In response to those articles, Coleman’s Second Affidavit now states that Fairfax did 
have a correspondent in New York City until 2012, (Bolger Second Affi, Ex. 4 U 8), but by 
failing to state that previously raises doubts as to its truthfulness now (Bolger First Affi, Ex. 4, 
see Opp. Ex. 16). At the very least, the articles and Coleman’s response show the importance 
that Fairfax and the Sydney Morning Herald place on the New York market and its readers, 
which infers more contacts may exist. 

35. So far this year, The Sydney Morning Herald has published 13 articles concerning New 
York, yet Coleman’s Second Affidavit still claims Fairfax does not target any New York 
audience, including the Australian Community in New York City. (Bolger Second Affi, Ex. 4 ]{ 
6 ). 

36. Coleman’s Second Affidavit states that Fairfax and The Sydney Morning Herald “do not 
directly publish in New York” (Bolger Second Affi, Ex. 4 4), yet he admits the Herald is 
available online (id. at 6). Such is good enough under the Copyright Act that defines 
‘“[publication’ [a]s the distribution of copies ... of a work to the public by sale or other transfer 
of ownership, or by rental, lease, or lending . . . .” 17 U.S.C. § 101 (definition for “Publication”). 
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37. Fairfax and The Sydney Morning Herald, as admitted by Coleman’s First and Second 
Affidavits, publish a print edition that is circulated in the United States through its agent, Press 
Reader. (Bolger Second Affi, Ex. 4, ]f 5; Bolger First Affi, Ex. 4, ]f 7, see Opp. Ex. 16). 

Coleman, however, leaves out where the U.S. edition is published, sold and the number, claiming 
only that The Sydney Morning Herald with a print readership of 770,000 and owned by a major 
corporation has no “control” as to whether its U.S. edition is distributed in New York. (Id.). 

Such seems unlikely and also calls for discovery. 

38. More importantly, Coleman omitted material information that Press Reader allows its 30 
million users to digitally download The Sydney Morning Herald, which was reported in an 
article in the Herald and by its online page advertising the “app” for doing that. (Opp. Ex. 8). 

39. Coleman also left out that (1) “PressReader has developed major partnerships . . . [with] 
Fairfax Media [and] News Corp [owner of The Advertiser-Sunday Mail Messenger] . . . [that 
gives] publishers the ability to target audiences . . . [and] allow publishers to use [its] technology 
and adapt it to their market,” and (2) Fairfax is using Press Reader to “grow global circulation 
and revenues, and increase brand awareness and exposure of their publications in new 
international markets” so as to bring The Sydney Morning Herald to 30 million users, including 
students, teachers, researchers and library cardholders on their mobile device, personal tablets, 
smartphones and eReaders. (Opp. Ex. 9). 

40. More information is needed concerning the relationship between Fairfax and Press 
Reader to detennine whether CPLR 302(a)(3)(h) jurisdiction applies under the analysis of 
Kernan v. Kurz-Hastings, Inc., 175 F.3d 236, 241 (2d Cir. 1999), and Adams v. Bodum, Inc., 208 
A.D.2d 450 (1st Dept. 1994)(“Defendant-appellant manufacturer’s exclusive distributorship 
agreement with co-defendant distributor, covering as it did the entire United States, provided 
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ample basis for the IAS court’s finding that appellant should have reasonably expected that 
persons in New York would be purchasing and using its” product.). 

41. Both of Coleman’s Affidavits failed to mention that in 2000, Fairfax entered into a joint 
venture with the New York company News Alert LLC to create News Alert Asia-Pacific, a 
subsidiary company that would create a number of web sites aimed at providing financial and 
business information for the Asia-Pacific region and for investors and business people in the 
United States interested in researching opportunities in the Pacific. (Opp. Ex. 13 at 6). Such 
appears to be a business venture in contradiction of both Coleman Affidavits that state Fairfax 
does “not have any business ventures in New York.” (Bolger Second Affi, Ex. 4, ]f 7; Bolger 
First Affi, Ex. 4, U 9, see Opp. Ex. 16). 

42. Coleman’s Second Affidavit also states that Fairfax and The Sydney Morning Herald “do 
not sell any products in New York.” (Bolger Second Affi, Ex. 4 ]{4). This statement is suspect 
because Fairfax and The Sydney Morning Herald admit in their web site’s answers to frequently 
asked questions that “[o]ur digital subscription packages are GST-free for subscribers living and 
using our products overseas.” (Opp. Ex. 7). GST means the Australian tax on goods and 
services, so Fairfax and The Sydney Morning Herald are clearly selling enough products 
overseas to make a question about sales taxes one that is frequently asked. Another question for 
discovery, therefore, is the extent of their sales to New Yorkers, which may show they are 
subject to the personal jurisdiction of this Court under CPLR 302(a)(1) for contracting to supply 
goods or services into New York. 

43. Further, as Coleman admits, New Yorkers are able to subscribe to The Sydney Morning 
Herald through its website. (Bolger Second Affi, Ex. 4, Coleman Affi ]f 6). So do they and in 
what numbers? The affidavit does not say. However, the Australian Community in New York 
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admits that some of its 20,000 members do subscribe to the newspaper. (First Am. Crnplnt. ]J 
27). 

44. In addition, what about other “services” such as those directly offered on its website? 

The Sydney Morning Herald online provides “access to exclusive discounts, events and 
competitions, unlimited access to our award-winning tablet apps, interactive quizzes, crosswords, 
Sudoku free in the iPad app.” (First Am. Crnplnt. 30). 

45. The Sydney Morning Herald offers an interactive photographer section called “Clique” 
where readers can publish their photographs, win prizes and receive advice. 
(http://myclique.smh.com.au/). 

46. The Sydney Morning Herald offers an online SMH Shop where readers can purchase art 
and other gifts, (http://www.smhshop.com.au/). 

47. The Sydney Morning Herald is offering a cruise trip for two from Spain to Italy. 

(http ://smh.fairfaxbenefits. com. au/offers/tagged/travel). 

48. The Sydney Morning Herald offers accounts for readers to receive “tweets.” 
(https://twitter.com/smh). 

49. The Sydney Morning Herald offers the “goodfood” section that provides recipes. 
(http://www.goodfood.com.au/). 

50. The Sydney Morning Herald offers investment research and advice. 

(http ://apm .com. au/). 

51. Coleman’s Second Affidavit, as with the First, appears to be disingenuous and raises a 
number of factual questions concerning personal jurisdiction that can only be resolved through 
discovery. 
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52. Defendant McNeilage, in the exact same language used by Defendant Shepherd (Bolger 
Second Aff, Ex. 3, Shepherd Aff. f 10), swears she did not intend to target New York readers 
(Bolger Second Aff, Ex. 5, McNeilage Aff. ]j 6). 

a. If that were so, then why did she and The Sydney Morning Herald publish the 
article on The Sydney Morning Herald’s interactive website that reaches into New 
York where Plaintiff conducts his business? Such presents an issue for discovery 
on whether she and Fairfax expected the publication of her article to have 
consequences in New York. See CPLR 302(a)(3)(h). 

53. The Advertiser-Sunday Mail Messenger and The Sydney Morning Herald websites give 
them a virtual office in New York. 

54. The websites, the other activities of the companies running these media outlets as 
indicated above and the activities they are still hiding also raises the discovery question of 
whether they pay New York State or New York City taxes. 

55. The Defendants, sophisticated news organizations and persons, have actively projected 
themselves into New York and taken advantage of the benefits and privileges in the news and 
readership market here. 

56. This Court may order discovery upon a showing that facts favoring jurisdiction may exist 
but cannot then be stated by the plaintiff. Peterson v. Spartan Industries, Inc., 33 N.Y.2d 463, 
467 (1974)(CPLR 3211(d) may be invoked when the plaintiff, in opposition to a motion to 
dismiss, has made a “sufficient start,” showing that his assertion of jurisdiction is “not 
frivolous.”). The Peterson Court explicitly rejected any requirement that the plaintiff make a 
“prima facie showing of jurisdiction” as a prerequisite to discovery. The Court stated that such a 
requirement 
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may impose undue obstacles for a plaintiff, particularly one seeking to confer 
jurisdiction under the ‘long-arm’ statute .... In these cases especially, the 
jurisdictional issue is likely to be complex. Discovery is, therefore, desirable, 
indeed may be essential, and should quite probably lead to a more accurate 
judgment than one made solely on the basis of inconclusive preliminary 
affidavits. 

Plaintiff 

57. Attorney Bolger relies on out-of-context quotes and falsehoods throughout her 
Memorandum of Law to argue that Plaintiff is an “anti-feminist” as that term was apparently 
used by her clients in articles that reached over 7,330,000 readers (First Am. Cmplnt. 3), 
including many in New York State of which only the Defendants know the actual number. 

58. The problem with Bolger’s litany of cherry picked statements coupled with her false set¬ 
ups of them is that Bolger fails to define “anti-feminist.” Apparently she and her clients use the 
tenn the way extreme-hardcore feminists, and H.L. Mencken’s ignorant masses do—to mean 
“anti-female.” Plaintiff may be a lot of things, but he’s definitely not anti-female. When he goes 
to a nightclub or Hip Hop class at Broadway Dance, what’s in his heart is not malice. 

59. Plaintiff defined above at 2-3 how he has used and uses the term “feminist,” and, 
therefore, by logic, “anti-feminist” as being opposed to the policies of “feminists” that in this 
Opposition for clarification purposes he adds the descriptors of “extreme,” “hardcore, “man- 
hating or “rabid.” 

60. So all of Bolger’s out-of-context quotes from Plaintiff refer to feminists as defined above 
at 2-3. They do not refer to feminists as her clients apparently used that tenn in their articles 
as anti-female, which, of course, is an issue of fact on which discovery is needed. 

61. There are so many falsehoods and misleading innuendos by Bolger about Plaintiff that if 
this were not a court proceeding, Plaintiff would add her as a defendant. 


24 



62. Let’s look at some of them in her intentional effort to paint the Plaintiff as an ISIS 
convert, and, secondarily, to chill Plaintiffs First Amendment right to sue in court for a redress 


of grievances: 

a. Plaintiff “believes that the ‘feminist’ movement is a plot. . . (Mem. at 3). 
Bolger in her First Motion used “women’s rights” instead of “feminist” that she 
now uses in response to Plaintiffs First Opposition. Sure looks like “women” 
and “feminist” are interchangeable to her, or “a rose by any other name is still a 
rose.” Plaintiff never communicated what Bolger falsely claims concerning 
women. Further, Bolger’s cite does not apply to the “feminist [women’s rights] 
movement” nor to a plot, but to when the U.S. Government eliminates the rights 
of members of a distinct group, which has been known to happen. 

b. Bolger falsely imputes that Plaintiff advocates the use of firearms against this 

same “feminist [women’s rights] movement” (Mem. at 3) when he clearly 

communicates what Noah Webster said, 

Before a standing army can rule, the people must be disarmed; as they 
are in almost every kingdom of Europe. The supreme power in 
America cannot enforce unjust laws by the sword; because the whole 
body of the people are anned, and constitute a force superior to any 
bands of regular troops that can be, on any pretense, raised in the 
United States. An Examination Into the Leading Principles of the 
Constitution, October 17, 1787. 

c. Bolger falsely imputes Plaintiffs advocacy of the Second Amendment results 
from a paranoid delusion about being locked up in a concentration camp by 
hardcore, man-hating feminists. (Mem. at 3). To create this lie, she uses a non 
sequitur to connect advocacy of the Second Amendment in one of Plaintiff s draft 
essays with a completely different essay on a different topic. Besides, such camps 


25 



are not Plaintiffs delusion but those of Valerie Solana in Society for Cutting Up 
Men Manifesto and the famous feminist Sally Miller Gearhart in The future—If 
There Is One—Is Female. Bolger is an adept liar who juxtaposes different 
statements to create falsehoods of calumny against anyone who disagrees with her 
philosophy. 

d. Bolger misleading communicates that Plaintiff has filed cases against the 
favorable treatment of women. (Mem. at 3-4). Those cases were aimed at 
securing for men the same rights that women have. They were not, as Bolger 
imputes, causes of action against the rights of women. One case challenged 
public accommodations charging men money to enter while women entered for 
free, but Bolger does not mention that. Another challenged the immigration 
secrecy provision of the Violence Against Women’s Act in which mainly men are 
deprived of due process when the Department of Homeland Security makes 
findings of fact that an American man committed “battery,” “extreme cruelty” or 
“an overall pattern of violence” against his foreign spouse or lover. (First Am. 
Cmplnt. U 88). Bolger does not mention that either. A third case challenged the 
existence of only Women’s Studies programs in New York, since if anyone needs 
help in entering, graduating and finding a job these days, its men. (First Am. 
Cmplnt. HI 145-148). 

e. Bolger’s selective quote from the Second Circuit in the Women’s Studies case 
falsely imputes that Plaintiff brought numerous claims alleging that the feminist 
tenets incorporated into higher education by the Board of Regents violated the 
Establishment Clause. (Mem. at 4). There were only two claims. The first was 
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dismissed because Plaintiff did not state in the complaint that “I am a taxpayer,” 
as required by early 19 th century pleading rules, and the second was dismissed 
because the court would not allow amendment of the complaint to add two new 
plaintiffs. 

f. Bolger falsely states that “[i]n some instances,” when in only two instances did 
Plaintiff ascribe a decision to perhaps judicial bias against men’s rights advocates 
trying to secure their rights. (Mem. at 4). Judicial bias is not unknown in the 
courts, which is why there exist motions to recuse and codes of Judicial Conduct 
administered by the State and Federal courts. 

g. Bolger falsely states that Plaintiff is a “contributor” to a “controversial men’s 
rights website.” (Mem. at 5). Two articles do not a contributor make. Besides 
who says it is controversial, as if that matters in a democracy that guarantees free 
speech. Obviously those like Bolger and her clients who believe free speech only 
applies to them, and not those who hold opposing socio-cultural views. Bolger, in 
another intentional effort to mislead this Court, falsely treated as an article what is 
really a case that the New York Court of Appeals has agreed to hear and had 
nothing to do with discrimination based on sex. (Mem. at 5). As for her 
misleading “witches” accusation, that is dealt with in the Amended Complaint at 

1PII 81-83. 

h. Bolger wrote in a footnote that Plaintiff filed a copyright infringement case 
against one of the attorneys in the Ladies’ Nights case for copying a number of 
drafts of essays. (Mem. at 5 n.3). Bolger, true to form, left out that the Federal 
Judge held “Donovan’s [opposing attorney] stated justification for her submission 
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of the Essays to Judge Cederbaum [Ladies’ Nights Judge] appears somewhat 
disingenuous. The relevancy of the Essays to Hollander’s recusal motion is 
dubious, and she [Donovan] undoubtedly intended simply to prejudice Judge 
Cederbaum against Hollander.” (Opp. Ex. 17 at 7). 

i. The relevance of those draft essays in this action are similarly dubious and 
obviously submitted by Bolger with the intent to simply prejudice this Court 
against Plaintiff. (Mem. at 5). 

j. Sending hardcore, extreme, man-hating feminists to the Middle East raises an 
interesting similarity and question. (Mem. at 5). If one does not believe as ISIS 
dictates, they cut of one’s head. If one does not believe as Bolger and her clients 
believe, they cut one’s career to shreds. So which is worst: being dead or wasting 
away at a dead-end job that does not use one’s abilities because man-hating 
feminists destroyed his career? 

k. Bolger even tries to use the “Mad Magazine of the air waves,” the Colbert Report 
of Jonathan Swift-type satire and humor to paint Plaintiff as a hater of women. 
(Mem. at 5). The point Plaintiff was making in the Swift manner of heightening 
society’s contradictions was simply that “equality is a two way street.” Saying 
that “equality is a two way street” is not in the tradition of Swift or Colbert, and 
would not have attracted any attention. Bolger’s reliance on Plaintiffs statement 
is evidence of that truism. 

l. In preparing the two Women’s Studies cases, Plaintiff talked to a number of men 
who took Women’s Studies courses at Columbia University. Each one said they 
were treated like garbage by the hard core feminist teachers and other students in 
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the courses. Whenever they raised a contrary viewpoint to that of the hard core 
feminist belief system, they were either shouted down or ignored. Whenever they 
answered a test question by referring to facts rather than the hard core feminist 
line, they were marked wrong. Basically, the men were walked over by the 
feminists in the class as Bolger communicates in her Memorandum at 5-6. 

m. Bolger continues to violate this Court’s rules that require electronically filed 
documents to be pdf searchable. Plaintiff notified Bolger about this problem in 
his First Opposition. Bolger quotes from drafts of essays attached to her 
affirmation as exhibits (Mem. at 5), which were originally hacked from Plaintiffs 
computer, to bolster her false image of Plaintiff as anti-female, but sneakily 
Bolger refrained from submitting these essays in a searchable format. 

n. Even the cover-up affidavits submitted by Bolger in her Second Affirmation 
whose purpose is to disguise her clients’ initial perjuries are still not searchable. 

Is the major law firm for which she works engaging in underhanded and perhaps 
unethical tactics in making the prosecuting of a case by a sole practitioner 
unnecessarily difficult in the hope it can win by default rather than on the merits? 

o. Bolger closes off her efforts to mislead the Court that Plaintiff is “anti-female” by 
selectively editing quotes from the unsearchable draft essays. (Mem. at 5). 

Bolger falsely claims that Plaintiff “believes” men have been victimized by 
women. (Mem. at 5). While there’s an argument there in the personal realm for 
married men, especially concerning Plaintiffs ex-wife, Plaintiffs political focus 
has always been on feminists as he defines them who have achieved significant 
power over men and abused that power. For example, two hardcore feminist 
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reporters in Australia single-handedly canceled Male Studies courses at a major 
university. And no, the personal is not political—it is private, but in America, ad 
hominems often win the day. 

p. Bolger selectively edited two quotes from the unsearchable essays to 

communicate her false premise that Plaintiff hates women—not hardcore, extreme 

feminists but ladies in general—and rails against them in Bolger’s disingenuous 

attempt to argue that her and her clients’ obloquies about Plaintiff are true. 

(Mem. at 5). Here are the pertinent paragraphs from the draft essay: 

Everyday the husband leaves the house and children to trade 8, 10 or 12 
hours of his life for the means to provide for his wife [refers to Plaintiffs 
ex-wife] and offspring. Beyond food and housing, he must satiate her 
voracious appetite for material goods in her Sisyphean effort to keep up 
with Mrs. Jones; assuage her relentless vanity with expensive jewelry, 
perfumes, clothes and cosmetics; appease with social status her vindictive, 
vitriolic ranting as age lines her face; satisfy junior’s whining for a new 
toy, bicycle or car; and fulfill his daughter’s limitless greed for MTV 
hyped products. 

Girls [refers to Plaintiffs ex-wife 1 ] have the advantage in America 
because physical violence is easy to prove: it leaves physical marks that a 
camera can record. Emotional violence, however, stalks the invisible 
world of the mind, which makes it a near perfect weapon. Husbands 
[Plaintiff] and boyfriends can’t take pictures of the pain girls intentionally 
and recklessly cause them. Big Sister America is using that fact to tie 
men’s hands, so they can no longer defend themselves against their 
girlfriends or wives twisting the blade of emotional pain through their 
hearts. 

When will we see advertisements paid for by taxpayer dollars giving men 
a number to call to get some ragging, nagging, malicious slut [Plaintiffs 
ex-wife] to shut her yap? Not until science invents a technique for 
measuring emotional distress. 


1 Plaintiff s ex-wife is Russian, and Russian females prefer to be addressed with the term meaning girl, /icByniKa, 
rather than woman, which they consider an insult because it communicates old. 
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These paragraphs are based on Plaintiffs experience with his ex-wife, who, 
according to Russian Military Intelligence, is an associate of the Chechen Special 
Islamic Regiment and a “sex worker.” Plaintiffs ex-wife, a hardcore, extreme man- 
hating feminist who mocked her Johns by warning they better call 911, secretly fed 
Plaintiff narcotics in an ingenious ploy in which Plaintiff unknowingly transferred the 
drug-high to being with her. Plaintiff married her and brought her back to America 
where he learned from his Russian contacts the truth about her. She subsequently 
acquired residency status under the immigration section of the Violence Against 
Women’s Act that Plaintiff challenged in court and was written by NOW and the 
Feminist Majority, both feminist organizations as Plaintiff defines that term. 

63. Bolger’s railing against Plaintiff fails to address other falsehoods created by her clients, 
imputed by them or republished by them, not only against Plaintiff but his intellectual property 
the “Males and the Law” section, for example: 

a. Plaintiff belongs to “extreme right wing groups in the USA,” 

b. the “Males and the Law” section “really represents the margins,” 

c. Plaintiff is a “men’s rights extremist,” 

d. Plaintiff is a “radical,” 

e. Plaintiff is “hardline,” 

f. the “Males and the Law” section is lacking “in research based tradition” with a 
“partisan approach,” 

g. the “Males and the Law” section is “lacking in academic rigor” 

h. the “Males and the Law” section is “controversial,” 

i. Plaintiff has “li nk s to extreme men’s rights organizations,” 
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j. the “Males and the Law” section is a “dangerous platform for anti-women views.” 

64. Specifically for Defendant Shepherd, Bolger’s rant against Plaintiff failed to address that 
Shepherd’s libelous statements (First Am. Qnplnt. 179-182) were published to 1,750,000 
readers (First Am. Qnplnt. 3). 

Shepherd’s Attack Articles 

65. Defendant Shepherd wrote and published four attack articles on The Advertiser-Sunday 
Mail Messenger’s interactive website that she and Advertiser knew would reach New York 
readers. (First Am. Qnplnt. Exs. C, E, F, H). 

66. In those articles, Shepherd made intentionally or at best recklessly false factual 
statements and connotations and selectively republished false statements and connotations by 
others all in accordance with Shepherd’s intense hatred of men’ rights advocates, including 
Plaintiff. 

67. Bolger claims that Defendant Shepherd republished disparaging quotes from 
“masculinity scholars,” but neither she nor Shepherd provides any basis for considering these 
anti-men’s rights hacks as experts. (Mem. at 6). 

68. Bolger misleadingly says “The Second Advertiser Article reported that the University 
had decided against approving the men’s studies courses.” (Mem. at 6). Prior to Shepherd’s 
January 12, 2014, article, the male studies course was open for registration, which means the 
University wanted to see what the enrollment numbers were in order to determine whether it 
would be profitable. 

69. Defendant Shepherd’s communication of her ill will toward the courses’ creators is 
evinced in her headline: “University of South Australia gives controversial Male Studies course 
the snip.” Why did she use the word “snip”? Shepherd is a reporter and presumably chooses her 
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words carefully for the impact she wants to have on her readers. Snip means to make a quick cut 
and imputes her hate-filled desires for the emasculation or circumcision of men’s rights 
advocates was at work. 

70. Bolger intentionally leaves out the sum and substance of Defendant Shepherd’s only 
interview of Plaintiff that lasted at best ten minutes and was done after her first article had 
already caused the cancelation of Plaintiff s section. (Mem. at 6). Plaintiff told Shepherd his 
section was based on law review articles from the 19 th century into the 21 th about the different 
treatment of the sexes in various areas, and that Sir William Blackstone’s statement from 1765 
proved prophetic: “So great a favorite is the female sex of the laws.” (Opp. Ex. 10, Outline for 
Males and the Law” section that Plaintiff offered to send Shepherd but she was not interested). 

71. Bolger in order to intentionally paint Plaintiff as the devil incarnate imputes through an 
out-of-context quote that he advocates using firearms against women when the true import was 
that Plaintiff was advocating in favor of the Second Amendment to the U.S. Constitution and 
quoting a statistical fact that men own 75% of the guns in America. (Mem. at 6). Plaintiff also 
told Defendant Shepherd that the percentage was declining because more women were now 
exercising their rights to own firearms, but there is no mention of that by Shepherd or Bolger. 

72. Bolger, as with Defendant McNeilage, apparently has a unique problem with the facts. 
Bolger’s client, McNeilage, wrote in her January 14, 2014 article that “the courses, which were 
criticised in the media on Monday [January 12, 2014], were rejected in 2012.” That is false. The 
courses were not rejected in 2012 because they were not created until 2013. Plaintiff pointed 
that out to Bolger in his First Opposition, and, Bolger, having been caught again in a falsehood, 
deleted from her Second Memorandum that “Plaintiff also claims The Herald Article injured him 
by stating that his men’s studies course was ‘rejected in 2012.’” (Mem. at 7). 
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73. If Bolger and Defendant McNeilage could get such an obvious fact wrong, then the 
factual basis for McNeilage’s article and affidavit and the factual basis for Bolger’s arguments 
are clearly suspect. 

74. Bolger repeatedly harps on the unsubstantiated accusation that Plaintiff is “anti-woman” 
by failing to define the term “feminist” in order to exploit her and her clients false imputation 
that “anti-feminist” means anti-female. Feminism is a belief system with tenets, a political- 
socio-cultural philosophy or ideology as was Marxism. Female refers to one of the two sexes. A 
female, as a male, may believe in feminism, but a person’s sex does not identify one as a 
feminist. 

75. Plaintiffs disagreement with certain tenets of that ideology does not make him, as Bolger 
and her clients impute, anti-female. Just as his disagreements with Marxism does not make him 
anti anyone who lived in the fonner Soviet Union. 

76. Once again, it is not Bolger’s self-serving allegations of fact that matter on a motion to 
dismiss pursuant to CPLR 3211, but the facts alleged in the complaint and in the opposition, 
which are considered in determining whether a cause of action exists. Sokoloff v. Harriman 
Estates Development Corp., 96 N.Y.2d 409, 414 (2001). 

Argument Summary 

77. This is a case about two irresponsible reporters and their employers who use the power of 
their positions in the media and modern day technology to crush ideas and knowledge that 
conflict with their views on important social matters of the day. Thanks to the Internet, the 
world is a much smaller place than it once was. Untrue and harmful acts in one part 
instantaneously wreck havoc on persons and property in another part, especially by multi-million 
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dollar corporations that use interactive websites to reach markets and customers in areas 
concerned with the same social issues. 

78. Bolger misleads by claiming this is a case only about Australia. (Mem. at 9). If that 
were so, then the articles would not disparage two New Yorkers, Plaintiff and Prof. Miles Groth; 
they would not reference lawsuits brought by the Plaintiff in New York courts or interviews of 
Plaintiff conducted in New York or writings of Plaintiff created in New York; they would not 
reference writings or speeches of Prof. Groth made in New York; Defendant Shepherd would not 
have initiated contact with Plaintiff and Prof. Groth at their offices or residences in New York; 
and Defendants would not have published on their World Wide Websites digitally reaching over 
5,000,000 readers. 

79. More importantly, the resolution of the issues raised in this case will impact higher 
education and how the media covers it in America, Europe, Australia and New Zealand where 
the ideology of hardcore, extreme feminism is busy at work extinguishing dissenting views. 

80. As the First Amended Complaint makes clear and despite Bolger’s unrepentant trait to 
allege false facts and false imputations that are not considered on a motion to dismiss, 

Defendants Shepherd, McNeilage and their employers’ actions as alleged in the First Amended 
Complaint and considering every possible favorable inference for Plaintiff, not Defendants, from 
such alleged facts make clear that their actions fit within a number of cognizable legal theories: 
Injurious Falsehoods, Tortious Interference with Prospective Contractual Relations or, in the 
alternative to both, Prima Facie Tort, and on Defendant Shepherd’s part: Libel. 

81. Bolger approaches her motion to dismiss as though it where a summary judgment motion 
claiming the Plaintiff must establish the “existence” of a falsehood and that “he will never be 
able to demonstrate, as he must, that the sole intention of Defendants in publishing [their] articles 
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was to harm him.” (Mem. at 9). “Existence” and “demonstrate” mean Plaintiff must prove, but 
proof is left for summary judgment and trial, at least according to the CPLR. This case is not 
there yet because Bolger made a motion to dismiss, or perhaps she’s trying to circumvent the 
CPLR by making an undercover motion for summary judgment without going through the 
necessary procedures. 

Personal Jurisdiction 

82. This case belongs in this Court because it has long been observed that technological 
advances affecting the nature of commerce require the doctrine of personal jurisdiction to adapt 
and evolve along with those advances. See Hanson v. Denckla, 357 U.S. 235, 250-52 (1958). 

83. In considering a personal jurisdictional question, the courts should give added weight to 
the requirement that a complaint be liberally construed in a plaintiffs favor, which means to 
construe pleadings and affidavits in the light most favorable to a plaintiff and resolve all doubts 
in his favor. See, e.g., Hoag v. Chancellor, Inc., 246 A.D.2d 224, 228 (1st Dept. 1998); Armouth 
International, Inc. v. Haband Co., 277 A.D.2d 189, 190 (2d Dept. 2000). 

84. The U.S. Supreme Court views more expansively long ann efforts aimed at intentional as 
opposed to unintentional torts. New York State Law Digest No. 297. All the actions in this case 
are for intentional torts. 

85. New York’s long ann statute provides for a number of personal jurisdictional bases over 
Defendants depending on the cause of action alleged in this case. 

86. CPLR 302(a)(1) provides jurisdiction “over any non-domiciliary . . . who in person or 
through an agent. . . transacts any business within the state ... or contracts ... to supply goods 
or services. . ..” 
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a. This section applies to the causes of action for (1) Injurious Falsehoods, (2) 
Tortious Interference with a Prospective Contract, (3) or, in the alternative, Prima 
Facie Tort, all of which are alleged against all Defendants. 

b. CPLR 302(a)(1) also provides for jurisdiction over the Libel action that is alleged 
against Defendant Shepherd 

87. CPLR 302(a)(3) provides jurisdiction “over a non-domiciliary . . . who in person or 
through an agent. . . commits a tortious act without the state causing injury to person or 
property within the state ... if he (i) regularly does or solicits business, or engages in any other 
persistent course of conduct, or derives substantial revenue from goods used or consumed or 
services rendered, in the state, or (ii) expects or should reasonably expect the act to have 
consequences in the state and derives substantial revenue from interstate or international 
commerce . . . .” 

a. Both (i) and (ii) apply to the causes of action for (1) Injurious Falsehoods, (2) 
Tortious Interference with a Prospective Contract, (3) or, in the alternative, Prima 
Facie Tort, all of which are alleged against all Defendants. 

b. This section does not apply to the Libel action against Defendant Shepherd. 

CPLR 302(a)( 1) personal jurisdiction over all Defendants for Injurious Falsehoods, Tortious 
Interference with a Prospective Contract, or, in the alternative to both, Prima Facie Tort 

88. CPLR 302(a)’s “transaction of business” is not limited to contract or other commercial 
actions but can apply to torts as well if they arise from defendant transacting business in New 
York State. 

89. The long-ann category for “transaction of business” is applicable when the defendant has 
engaged in one purposeful business transaction in New York and the plaintiffs claim arises out 
of that particular transaction. The transaction, at a minimum, must be a purposeful act by which 
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the defendant avails itself of the benefits and protections of New York’s laws, Fischbarg v. 
Doucet, 9 N.Y.3d 375, 380 (2007), which also satisfies due process, George Reiner and Co. v. 
Schwartz, 41 N.Y.2d 648, 653 (1977). 

90. Plaintiffs only burden is to show that the defendant performed an act—he did 
something—in New York or directed toward New York that gave rise to a claim of liability 
through tort or agency. Lamarr v. Klein, 35 A.D.2d 248, 251 (1st Dept. 1970), affirmed, 30 
N.Y.2d 757 (1972). 

91. . Defendants’ New York activities, and their nature and quality, are to be considered in 
their totality. Longines-Wittnauer Watch Co. v. Barnes & Reinecke, Inc., 15 N.Y.2d 443, 457 
n.5 (1965). 

92. The Court of Appeals has eschewed the need for actual physical presence at the time of a 
transaction, noting that “in this day of instant long-range communications, one can engage in 
extensive purposeful activity here without ever actually setting foot in the State.” Parke-Bernet 
Galleries, Inc. v. Franklyn, 26 N.Y.2d 13, 17 (1970). 

93. The Court of Appeals has had little opportunity thus far to explore the circumstances in 
which an out-of-state defendant’s use of its website may constitute transacting business in New 
York within the meaning of CPLR 302(a)(1). Vincent C. Alexander, McKinney Commentaries, 
C302:7. Transacting Business by Phone, Mail and Electronic Means. 

94. In a footnote in Ehrenfeld v. Bin Mahfouz, 9 N.Y.3d 501, 510 n.7 (2007) the Court 
indicated that a non-domiciliary’s mere internet posting of information about a New York 
resident on a passive website does not, standing alone, constitute a transaction of business in 
New York. Such is not the situation here, since Defendants’ websites are highly interactive. 

95. Lower courts, however, have dealt with situations similar to this case. 


38 



96. In Citigroup Inc. v. City Holding Co., 97 F.Supp.2d 549, 565 (S.D.N.Y. 2000), the Court 


applying New York’s longann CPLR 302(a)(1) stated that 

[T]he courts have identified a spectrum of cases involving a defendant’s use of 
the internet. At one end are cases where the defendant makes information 
available on what is essentially a “passive” web site. This use of the internet has 
been analogized to an advertisement in a nationally-available magazine or 
newspaper, and does not without more justify the exercise of jurisdiction over the 
defendant. See K.C.P.L., Inc. v. Nash, No. 98 Civ. 3773, 1998 WL 823657, at 
*4,*5 (S.D.N.Y. 1998); Hearst Corp. v. Goldberger, No. 96 Civ. 3620, 1997 WL 
97097, at *10 (S.D.N.Y. Feb. 26, 1997); see also Zippo Mfg. Co. v. Zippo Dot 
Com, 952 F.Supp. 1119, 1123 (W.D.Pa.1997). At the other end of the spectrum 
are cases in which the defendant clearly does business over the internet, such as 
where it knowingly and repeatedly transmits computer files to customers in other 
states. See CompuServe, Inc. v. Patterson, 89 F.3d 1257 (6th Cir.1996). 

97. Sales activity conducted by means of the Internet served as transacting business for long¬ 
ann jurisdiction in Chloe v. Queen Bee of Beverly Hills, LLC, 616 F.3d 158 (2d Cir. 2010). The 
defendant Queen Bee operated a website which offered handbags for sale to New York 
consumers, pennitted New York consumers to purchase such bags, and facilitated the shipment 
of those bags into New York. Id. at 166. Queen Bee engaged in fifty-two separate transactions 
in which merchandise was shipped into New York. Id. at 166. 

98. The Second Circuit held that under CPLR 302(a)(1), Queen Bee had extensive business 
contacts with New York customers, and those contacts indicated Queen Bee’s purposeful 
availment of the New York forum for business activity to which the cause of action related. 

99. Both Advertiser and Fairfax solicit business in New York via the Internet, sell their 
online newspapers along with the various other services they offer into New York and allow the 
transmittal of information through their websites between Defendants and their readers, between 
their readers and between other companies and their readers. The number of transactions 
involving New Yorkers are within Defendants’ possession, so discovery is required. 
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100. Advertiser online “provides its audience with the opportunity to become involved 
and be engaged on issues and stories, through debate and social media.” 
(http://www.adelaidenow.com.au/). 

101. Fairfax online provides “access to exclusive discounts, events and competitions, 
unlimited access to our award-winning tablet apps, interactive quizzes, crosswords, Sudoku free 
in the iPad app.” (http://www.smh.com.au/). 

102. Fairfax sells the printed edition of The Sydney Morning Herald through its agent 
Press Reader in the United States. (Bolger Aff, Ex. 4, Coleman Aff. 7). Since Coleman, a 
former Herald section editor and columnist and now in-house counsel, has “general knowledge” 
that distribution of The Sydney Morning Herald is being made by Press Reader throughout the 
United States, there is a reasonable expectation that it also enters New York. See Kernan v. 
Kurz-Hastings, Inc., 175 F.3d 236, 241 (2d Cir 1999). 

103. Whether Press Reader qualifies as an agent for jurisdictional purposes does not 
turn on legalistic distinctions between being an agent or independent contractor. It is sufficient 
that the representative acted “for the benefit of and with the knowledge and consent of [the] 
defendant and that [Fairfax] exercised some control over [the agent] in the matter.” Kreutter v. 
McFadden Oil Corp., 71 N.Y.2d 460, 467 (1988). 

104. Fairfax admits that it has a contract with Press Reader to distribute copies of The 
Sydney Morning Herald in the United States, and, according to the media “PressReader has 
developed major partnerships . . . [with] Fairfax Media [and] News Corp [owner of The 
Advertiser] . . . [that gives] publishers the ability to target audiences . . . [and] allow publishers to 
use [its] technology and adapt it to their market.” (Opp. Ex. 9). Partnership and contract infer 
“some control,” but without more information from Fairfax, the degree of control is unknown. 
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105. 


News Corp Australia owns all of Advertiser (Bolger Second Aff., Ex. 2, Cameron 


Aff. f 4), and News Corp, which is headquartered in New York City, considers News Corp 
Australia as part of its identity under its website title “Who We Are.” (First Am. Cmplnt. Ex. 
M). Therefore, Advertiser is part of the identity of News Corp headquartered in New York City. 

106. Bloomberg lists the Chairman for Advertiser Newspapers Pty Ltd. as Brian 
Leonard Sallis with a corporate address of 1211 Avenue of the Americas, N.Y., N.Y, which is 
News Corp’s headquarters. (Opp. Ex. 2). If that is the Chairman’s business address, perhaps 
Advertiser uses New York financial institutions to conduct its worldwide business, which is a 
discovery question. 

107. In Chestnut Ridge Air, Ltd. v. 1260269 Ontario Inc., 13 Misc.3d 807, 810 (N.Y. 
Sup. Ct. 2006), the Court found that a non-domiciliary using its website forums to (1) enable 
prospective customers to post questions directly to the non-domiciliary, (2) to allow viewers to 
offer services to other viewers of the website and (3) to monitor events relevant to a customer 
“created a virtual community in New York that meets all its clients’ needs,” id., which 
substantially supported personal jurisdiction. 

108. Advertiser allows its readers to personalize and advertise on Mosthtix, an 
entertainment forum, to access a wide range of electronic entertainment that provides for a 
community of users, to communicate via email directly with its staff, and to access investment 
advice and research, (http://www.adelaidenow.com.au/). 

109. Fairfax provides a forum and community for online dating. It also creates a 
community through its “Member Center” where readers can “sign up for newsletters on a range 
of topics that interest you, [rjeceive customised alerts by email or SMS . . . , [g]et access to 
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exclusive offers and competitions, [s]et up an investment portfolio,” and allows readers to 
communicate via email directly with its staff, (http://www.smh.com.au/). 

110. Advertiser and Farifax’s website activities as cited in the First Amended 
Complaint and this Opposition make those sites highly interactive, which amounts to transacting 
business in New York. Where a corporation maintains a “highly interactive” website in an effort 
to facilitate its commerce, personal jurisdiction has readily been found to exist. Uebler v. Boss 
Media, AB, 363 F. Supp. 2d 499, 505 (E.D.N.Y. 2005). 

111. In Thomas Pub. Co. v. Industrial Quick Search, Inc., 237 F.Supp.2d 489, 491-492 

(S.D.N.Y. 2002), the defendant operated an interactive website that reached into New York. 

Defendant argued that personal jurisdiction based on its website would unfairly subject it to 

jurisdiction in all the states that the website reached. The Court stated: 

This argument is unavailing, for technological advances enable [defendant] to 
transact business in every state via an interactive website, where those in the state 
can communicate directly via its internet route back to [defendant]. With that 
ability, however, comes the responsibility for actionable conduct. [Defendant’s] 
presence in New York, by way of an interactive website, is more closely akin to 
actual physical presence in New York than it is to running an advertisement in a 
national magazine. If [defendant] wishes to operate an interactive website 
accessible in New York, there is no inequity in subjecting [defendant] to personal 
jurisdiction here. If [defendant] does not want its website to subject it to personal 
jurisdiction here, it is free to set up a “passive” website that does not enable 
[defendant] to transact business in New York. Having decided to create an 
interactive website that enables it to transact business in New York, [defendant] is 
subject to personal jurisdiction here under CPLR 302(a)(1) because the cause of 
action for infringement arises directly out of the transaction of business, to wit, 
the use of an allegedly infringing website. 

Id. at 492 

112. Advertiser publishes news articles concerning New York. 
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113. 


Defendant Shepherd contacted Plaintiff by email (Opp. Ex. 11) and telephone and 


also contacted another New York resident, Professor Miles Groth, repeatedly by email over a 
period of two months in her search for a story. 

114. An article on Lillian Roxon states that “[s]he was the first full-time female 
employee at Fairfax’s Sydney Morning Herald New York office . . . .” (Opp. Ex. 5). In 
addition, an article on Caroline Overington states that her career “includes working ... as New 
York correspondent for The Sydney Morning Herald.” (Opp. Ex. 6). Fairfax now states that it 
once had a correspondent in New York but no more. (Bolger Second Affi, Ex, 4, Coleman Aff. 
at ]j 8). Even if true, it shows that Farifax places some importance on the New York market. 

115. Fairfax admits on The Sydney Morning Herald website in its “answers to 
frequently asked questions” that its “digital subscription packages are GST-free for subscribers 
living and using our products overseas,” which means overseas subscribers do not pay Australian 
sales tax. (Opp. Ex. 7). 

116. Advertiser and Fairfax through their respective highly interactive websites 
knowingly seek out New York readers as potential viewers in the forum state. 

117. Advertiser and Fairfax’s posting of the Shepherd and McNeilage’s articles that 
specificity by name targeted two New York residents indicate these postings were purposefully 
directed at New York. 

118. Advertiser and Fairfax through their activities have in effect projected themselves 
into New York where they actively compete for readers. 

119. Where a defendant actively does business over the Internet directed at the forum 
state, the forum state can exercise jurisdiction over the defendant. American Bar Association, 
Section of Business Law, Cyberspace Law Committee, Coping with Personal Jurisdiction in 
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Cyberspace, ABA Subcommittee on Internet Law Liability Report #3, Warren E. Agin, Esq., 
Swiggart & Agin, LLC. 

120. Advertiser and Fairfax’s contacts with the State’s citizens are not fortuitous since 
they consciously decide to process applications from New York subscribers for their online 
goods and service, such as those from the Australian Community in New York (First Am. 
Cmplnt. TJ 27. Zippo Manuf Co. v Zippo Dot Com, Inc., 952 F. Supp. 1119, 1126 (W.D. Pa. 
1997)(personal jurisdiction is likely proper where a provider openly carries out business over the 
Internet while knowingly and repeatedly transferring files). 

CPFR 302(a)( 1) personal jurisdiction over Defendant Shepherd for Fibel 

121. Keeton v. Hustler Magazine, Inc., 465 U.S. 770 (1984), and Calder v. Jones, 465 
U.S. 783 (1984), both involved libel where the defendants knew their publications would be 
circulated in the forum states. The individuals writing the articles were found to be within the 
jurisdiction of the forum states, which in each case was one of many states in which the 
publications were sold and circulated but not one in which any of the writing or editing was 
done. 

122. As political editor for The Advertiser-Sunday Mail Messenger, Defendant 
Shepherd knew her four articles would be circulated via the Internet in New York. ( See Bolger 
Second Affi, Ex. 3 Shepherd Aff. 5, 6, 7, 8). 

123. In Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776 (1984), jurisdiction was 
appropriate because of the state’s interest in discouraging libel by the defendant against its 
citizens. 

124. In Calder v. Jones, 465 U.S. 783, 789-790 (1984), the court determined that the 
defendants had purposefully targeted their libelous activity at the forum state by publishing their 
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article containing libelous material about a forum resident in a magazine, which they knew was 
sold and circulated in the forum state and “must reasonably anticipate being haled into court” in 
that state. 

125. In SPCA of Upstate New York, Inc. v. American Working Collie Ass ’n, 18 N.Y.3d 
400, 404 (2012), the Court of Appeals stated that “When detennining whether the necessary 
substantial relationship exists between a defendant’s purposeful activities and the transaction 
giving rise to the defamation cause of action .... Certain types of conduct will plainly satisfy 
the required nexus.” 

126. Such as in Legros v. Irving, 38 A.D.2d 53, 55 (1st Dept. 1971), Iv. dismissed, 30 
N.Y.2d 653 (1972), the Court held that “There is a clear distinction between a situation where 
the only act which occurred in New York was the mere utterance of the libelous material and on 
the other hand, a situation where purposeful business transactions have taken place in New York 
giving rise to the cause of action.” In Legros a book libeling the plaintiff was published in New 
York, as were Defendant Shepherd’s four articles published in New York via the Advertiser 
website. 

127. The book in Legros was in part researched in New York, Legros 38 A.D.2d at 56, 
as were Defendant Shepherd’s articles by contacting on multiple occasions two New York 
residents—Plaintiff and Professor Groth, reviewing Plaintiffs cases in the U.S. District Court for 
the Southern District of New York and the Court of Appeals for the Second Circuit located in 
New York, accessing New York centered websites and other activities that are solely within her 
knowledge; therefore, subject to discovery on the issue of jurisdiction. 

128. While the contract for the book in Legros was executed in New York, Advertiser 
has numerous other contacts with New York as list above, all of which are geared toward 
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publishing its reporters’ stories, such as those by Defendant Shepherd who knowingly used 
Advertiser’s infra structure to libel Plaintiff. 

129. Furthermore, in Licci v. Lebanese Canadian Bank, 20 N.Y.3d 327, 341 (2012), 
the Court of Appeals held that “CPLR 302(a)(1) does not require that every element of the cause 
of action pleaded must be related to the New York contacts; rather, where at least one element 
arises from the New York contacts, the relationship between the business transaction and the 
claim asserted supports specific jurisdiction under the statute.” Defendant Shepherd’s numerous 
libelous statements were published to third parties in New York, including the members of the 
New York Australian Community who subscribe to the online newspaper and were about a New 
York resident who suffered damages from such. 

130. In addition and on information and belief, Defendant Shepherd’s contract with 
Advertiser probably includes a clause by which she would publish her articles on its website. 
That would mean Shepherd contracted to supply “goods or services” under CPLR 302(a)(1) to 
New York via the Advertiser website. To determine the content of her contract with Advertiser 
requires discovery that implicates personal jurisdiction. 

131. Defendant Shepherd cannot avoid long arm jurisdiction under the “fiduciary 
shield” doctrine by claiming she was acting only on the behalf of Defendant Advertiser because 
the Court of Appeals has rejected that doctrine for CPLR 302 when torts are involved. Kreutter 
v. McFadden Oil Corp., 527 N.Y.S.2d 195, 201 (1988). 

All the causes of action arose from Defendants publishing their articles online and 
additionally for Fairfax in print. 

132. For a cause of action to arise from transacting business, the Court of Appeals 
requires that “in light of all the circumstances, there must be an ‘articulable nexus’, or 
‘substantial relationship’, between the business transaction and the claim asserted.” Licci v. 
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Lebanese Canadian Bank, 20 N.Y.3d 327, 339 (2012)(citations omitted). Causation is not 
required, and the inquiry under the statute is relatively permissive. Id. (citations omitted). “But 
these standards connote, at a minimum, a relatedness between the transaction and the legal claim 
such that the latter is not completely unmoored from the former, regardless of the ultimate merits 
of the claim.” Id. 

133. The knowing publication in New York via The Advertiser-Sunday Mail 
Messenger’s website of Shepherd’s articles is related to all the causes of action against 
Advertiser and Shepherd, since it is her statements in those articles that form the bases for the 
causes of action. 

134. The knowing publication in New York via The Sydney Morning Herald’s website 
and the apparent distribution of printed copies of The Sydney Morning Herald in New York of 
McNeilage’s article is related to the causes of action against Fairfax and McNeilage, since it is 
her statements in those articles that form the bases for the causes of action. 

135. Defendants purposefully availed themselves of the privilege and benefits of New 
York by conducting research in New York and publishing and circulating their articles in New 
York; therefore, they could reasonably anticipate being haled into court here. 

CPLR 302(a)(3) personal jurisdiction over all Defendants for Injurious Falsehoods, Tortious 
Interference with a Prospective Contract, or, in the alternative to both, Prima Facie Tort, 

136. The “establishment of long-arm jurisdiction in connection with a New York 
injury under [CPLR 302(a)(3)(i) or (ii)] does not implicate constitutional due process concerns. 
Ingraham v. Carroll, 665 N.Y.S.2d 10, 12 (1997). “[T]he subdivision was not designed to go to 
the full limits of permissible jurisdiction. The limitations contained in subparagraphs (i) and (ii) 
were deliberately inserted to keep the provision ‘well within constitutional bounds’.” Weinstein- 
Kom-Miller, N.Y. Civ. Prac. at 302.14, quoting 12th Ann. Report of N.Y. Jud. Conf., at 341; see 
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also, McGowan v. Smith, 52 N.Y.2d 268, 274 (1981). The Court is “bound by a limitation more 
stringent than any constitutional requirement—the specific requirements of CPLR 302(a)(3).” 
Ingraham 665 N.Y.S.2d at 12. 

137. Persons committing a tortious act using the Internet should expect to be subject to 
jurisdiction in the state at which the tortious act is directed. See Keeton v. Hustler Magazine, 
Inc., 465 U.S. 770, 774(1984). 

138. “The threshold questions in applying CPLR 302(a)(3) are whether the allegations 
of the complaint concern (1) a tortious act, (2) whether the act caused injury within the state of 
New York and (3) the causes of action arose from the act. All types of tortious acts (other than 
defamation) fall within the scope of coverage.” Vincent C. Alexander, McKinney 
Commentaries, C302:ll. Tortious Injury in New York, In General. 

139. Allegation of the actions constituting tortious conduct is sufficient; the plaintiff 
need not prove the tort in order to withstand a motion to dismiss for lack of jurisdiction. See 
Sybron Corporation v. Wetzel, 413 N.Y.S.2d 127, 130 (1978). 

140. The Injurious Falsehoods cause of action injury was to Plaintiffs intangible rights 
in his copyrighted “Males and the Law” section because a person who makes a statement about 
another person’s intangible things, which is reasonably understood to cast doubt upon the quality 
of the intangible things by those who see the statement, is liable for the pecuniary loss which 
results directly and naturally from the statement. Committee on Pattern Jury Instructions 
Association of Supreme Court Justices, PJI 3:55 Intentional Torts—Business Torts—Injurious 
Falsehood. 
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141. 


By analogy with Penguin Group (USA), Inc. v. American Buddah, 16 N.Y. 3d 


295, 301 (2011), the situs of the Injurious Falsehood injury is the site of the copyright owner. In 
this case that is Plaintiff who resides in New York County. 

142. Penguin concerned infringement, an injury to the copyright holder’s intangible 
rights in literary works that defendants uploaded to the Internet without pennission. The Court 
of Appeals held that the site of injury was in New York where the copyright owner was 
headquartered, not where the material was uploaded. Id. 

143. Here Defendants uploaded in Australia their disparaging statements about the 
copyrighted literary compilation “Males and the Law,” which diminished the value of Plaintiff s 
intangible rights in the work. Therefore, the injury occurred in New York where Plaintiff 
resides. 

144. In addition, while the Injurious Falsehood tort occurred in Australia, the first 
effect of that tort damaged Plaintiffs intangible rights in “Males and the Law” and the situs of 
those rights is New York. See DiStefano v. Carozzi North America, Inc., 286 F.3d 81, 84-85 (2d 
Cir. 2001). 

145. As for Defendants’ Tortious Interference with Plaintiffs prospective contract to 
teach from New York via the Internet the “Males and the Law” section “the principal underlying 
the rule is that he who has a reasonable expectancy of contract has a property right. . . .” Hardy 
v. Erickson, 36 N.Y.S.2d 823, 825 (N.Y. Sup. 1942). 

146. Since Plaintiffs expectancy of contract was a property right of his that would 
have required his performance from New York, and the place where a cause of action for breach 
of contract arises is almost universally the place of performance, Richard v. Am. Union Bank, 
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241 N.Y. 163, 166-167 (1925), that property right’s situs was New York and damage to that right 
was the first effect of Defendants’ tortious interference. 

147. “[T]he ‘arising from’ requirement of [CPLR 302(a)(3)] is satisfied if the cause of 
action arises from defendant’s out-of-state tortious act.” Vincent C. Alexander, McKinney 
Commentaries, C302:12. Subset (i): Ongoing Activity in the State. 

148. The Injurious Falsehoods were the false factual statements and false factual 
connotations about the “Males and the Law” section written, edited and published by 
Defendants, and such statements interfered with Plaintiffs prospective contract to teach that 
section. Therefore, these two causes of action arose from Defendants’ acts of writing, editing 
and uploading their articles in Australia. 

CPLR 302(a)(3)(i) 

149. Since the three threshold questions for CPLR 302(a)(3) are satisfied, the next 
inquiry is whether under subset (i) anyone of four alternative forms of ongoing New York 
activity is engaged in by Defendants: 

a. Regularly does business within New York (requires more than a one shot business 
transaction but less than “doing business” of CPLR 301, N.Y. Jud. Conf., Twelfth 
Ann. Rep. 339, 343 (1967)); 

b. Regularly soliciting business in New York ; 

c. Any other persistent course of conduct within New York (does not need to be 
business related, See Porcello v. Brackett, 446 N.Y.S.2d 780, 781 (4th Dept. 
1981)); or 

d. Defendants derive substantial revenue from goods used or consumed or services 
rendered within New York. Substantial revenue can be satisfied on the basis of a 
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sizable percentage of Defendants New York revenue in comparison to Defendants 
overall revenue, or alternatively, a large dollar amount of revenue generated in 
New York. See, e.g., Tonns v. Spiegel’s, 90 A.D.2d 548 (2d Dept. 1982)(4-7% 
sales in New York, generating between $40,000-$ 113,000); Evans v. Planned 
Parenthood of Broome County, Inc., 43 A.D.2d 996 (3d Dept. 1994) 
(pharmaceutical sales in New York over $4 million was substantial); Allen v. 
Canadian General Electric Co., 65 A.D.2d 39 (3d Dept. 1978), affirmed, 50 
N.Y.2d 935 (1980)( 1 % of sales in New York, generating nine million dollars). 

150. For all of the alternative forms of ongoing activities, the causes of action sued 
upon need not relate to those New York activities. Report of the Judicial Conference on the 
CPLR to the 1966 Legislature, Leg. Doc. (1967) No. 90, pp. 340-344. 

151. As argued above under CPLR 302(a) “transaction of business,” Defendants 
“regularly do business” in New York as that phrase is used in CPLR 302(a)(3)(i). 

152. Advertiser and Fairfax “regularly solicit business” in New York by maintaining 
their newspapers’ websites from which they solicit, advertise and sell their print and online 
newspapers along with various other products and services. Where a defendant regularly 
solicited business through a trade magazine, the Court held that “alone would warrant 
jurisdiction under CPLR 302(a)(3)(i).” Newman v. Charles S. Nathan, Inc., 55 Misc.2d 368, 370 
(Sup.Ct. Kings County 1967). Advertiser’s website has been in existence for at least 6 years, and 
Fairfax’s for 8 years according to Whois.domaintools.com. 

153. The extent to which Advertiser and Fairfax engaged in “other persistent course of 
conduct” within New York, as noted above in the section of this Opposition titled “ Defendants ,” 
requires discovery. 
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154. 


CPLR 302(a)(3)(i) may also be satisfied if Advertiser and Fairfax derive 


substantial revenue from goods used or consumed or services performed within the state. Gross 
and net income are looked at under CPLR 302(a)(i) & (ii), Allen v. Auto Specialties Mfg. Co., 45 
A.D.2d 331, 333 (3d Dept. 1974), but whether the sums involved are “substantial” requires a 
factual inquiry in each case, David D. Siegel, New York Practice, § 88 (2014), which means 
discovery. 

CPLR 302(a)(3)(ii) 

155. Since the three threshold questions for CPLR 302(a)(3) are satisfied, an 
alternative inquiry to subsection (i) is whether subsection (ii) applies. 

156. CPLR 302(a)(3)(ii) requires (1) forseeability or a reasonable expectation by 
Defendants that their tortious acts could have consequences in New York, and (2) they are 
earning substantial revenue from interstate or international commerce. David D. Siegel, New 
York Practice, § 88 (2014). 

157. The forseeability requirement is a general one, since a defendant does not have to 
foresee the specific injury-producing event in New York caused by its product. LaMarca v. Pak- 
Mor Mfg. Co., 95 N.Y.2d 210, 214-215 (2000). It is sufficient that a defendant knew its product 
was likely to end up in New York. Id. In LaMarca, the invoice for the product in question noted 
that it was destined for use in New York. 

158. New York courts have found a reasonable expectation of direct New York 
consequences in the following fact situations: 

a. defendant ran a website soliciting New Yorkers, Boris v. Bock Water Heaters, 

Inc., 3 Misc.3d 835, 839 (Sup. Ct. Suffolk County 2004); 


52 



b. defendant intentionally shipped goods into the State, Tonns v. Spiegel’s, 455 
N.Y.S.2d 125, 126 (2d Dept. 1982); 

c. a parts manufacturer with a worldwide business sought New York market with 
direct and indirect sales, Reynolds v. Aircraft Leasing, Inc., 194 Misc.2d 550, 555 
(Sup. Ct. Queens County 2002); and 

d. coffee maker’s use of exclusive distributor covering all of the United States, 
including substantial sales in New York, Adams v. Bodum Inc., 208 A.D.2d 450 
(1st Dept. 1994). 

159. When Defendants Shepherd and McNeilage submitted their articles for 
publication on Advertiser and Fairfax newspapers’ websites, they knew their articles, which 
specifically referred to the work product of two New Yorkers, would be viewable in New York, 
and they had reason to expect that any defects in their statements and connotations concerning 
the work product of these New Yorkers would have direct consequences on their intangible 
rights in New York. 

160. When The Advertiser-Sunday Mail Messenger, owned and operated by 
Advertiser, and The Sydney Morning Herald, owned and operated by Fairfax, okayed and 
published the articles on their websites, their supervising employees must have known the 
articles, which specifically referred to the work product of two New Yorkers, would be viewable 
in New York, and those supervising employees had reason to expect that any defects in 
statements and connotations made concerning the work product of those two New Yorkers 
would have direct consequences on their intangible rights in New York. 

161. In addition, Fairfax’s partnership with Press Reader, which distributes printed 
versions of the Sydney Morning Herald in the United States, gave Fairfax a reasonable 


53 



expectation of consequences in New York from McNeilage’s article because one of its officers 
admitted to having knowledge that distribution of its printed newspaper was being made in the 
United States. (Bolger Second Aff, Ex. 4, Coleman Aff. 5). 

162. Whether that distribution included New York is kn own only to Defendant Fairfax 
and Press Reader, and is therefore subject to discovery on the issue of personal jurisdiction. 

163. CPLR 302(a)(3)(h) also requires a showing that Defendants derive substantial 
revenue from interstate or international commerce, even though that commerce may not include 
New York. David D. Siegel, New York Practice, § 88 (2014). The substantial revenue 
requirement was intended to cover only defendants with “extensive business activities on an 
interstate or international level” not “business operations [that] are of a local character,” in order 
to assure that the defendant is economically big enough to be able to defend a New York law suit 
without undue hardship. Ingraham v. Carroll, 90 N.Y.2d 592, 599 (1997); David D. Siegel, 
New York Practice, § 88 (2014). Both Advertiser, as part of the Rupert Murdock Empire, and 
Fairfax conduct extensive business activities internationally and are able to defend this suit 
without undue hardship. 

164. Determining whether the revenue from interstate or international commerce is 
“substantial,” can be based on either a comparison of percentages, on raw dollar amounts, Allen 
v. Canadian General Electric Co., 1978, 65 A.D.2d 39, (1978) (3d Dept. 1978), affirmed, 50 
N.Y.2d 935 (1980), or other extrinsic evidence, Torrioni v. Unisul, Inc., 176 A.D.2d 623, 624 
(1st Dept. 1991)(sales via 800 telephone number). Making that determination, however, requires 
a factual inquiry, David D. Siegel, New York Practice, § 88 (2014), which means discovery. 
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165. 


In addition, there need not be any relation between the revenue derived from 


international commerce and the causes of action. Gonzales v. Harris Calorific Co., 64 Misc.2d 
287, 291 (Sup.Ct. Queens County), aff’d, 35 A.D.2d 720 (2d Dep’t 1970). 

Injurious Falsehoods 

166. ‘“That an action will lie for written or oral falsehoods, not actionable per se nor 
even defamatory, where they are maliciously published, where they are calculated in the ordinary 
course of things to produce, and where they do produce, actual damage, is established law.’” Al 
Raschid v. News Syndicate Co., 265 N.Y. 1, 4 (1934)(quoting Ratcliffe v. Evans, 2 Q.B. 524, 527 
(1892)). 

167. Statements about a person’s intangible things that cast doubt upon the quality of 
the intangible things gives rise to a cause of action for the pecuniary loss that results directly and 
naturally from the statements, provided first, that the statements are false, and second, that they 
were made maliciously. Committee on Pattern Jury Instructions Association of Supreme Court 
Justices, PJI 3:55 Intentional Torts—Business Torts—Injurious Falsehood. 

168. Injurious falsehood also includes non-property injuries resulting from intentional 
falsehood. Raschid v. News Syndicate Co., 265 N.Y. 1, 4 (1934). The cause of action is not 
limited to property. It is equally applicable to other publications of false statements that do harm 
to interests of another having pecuniary value and so result in pecuniary loss. Restatement, 
Second, Torts § 623A. 

169. Injurious Falsehood applies when the statements are made with the intention that 
they be understood in a disparaging sense, or, if not so intended, that a reasonable person would 
so understand them. Restatement Second Torts § 629, Comment f. 
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170. 


The statements need to be facially false or the writer indulged in any attempt to 


create a false impression. See Cornwell v. Parke, 5 N.Y.S. 905, 907 (Sup. Ct., General Term, 1st 
Dept. 1889). 

171. The test for falsity is whether the statement published would have a different 
effect on the mind of the reader from that which the whole truth would have produced. Lee S. 
Kreindler, N.Y. Law of Torts, § 1.43. 

Disparagement of Plaintiff s property and non-property interests by Defendants’ false 
statements and imputations. 

172. Plaintiff created a copyrighted compilation of the law regarding the desperate 
treatment of the sexes in the U.S. and England from the industrial revolution to the present. 
(Copyright registration is currently pending with the U.S. Copyright Office). 

173. “Any type of legally protected property interest that is capable of being sold may 
be the subject of disparagement.” Lampert v. Edelman, 24 A.D.2d 562 (1st Dept. 1965)(quoting 
Prosser, Torts, p. 941, 3d ed.). 

174. Copyrights are considered property in New York, N.Y. Jur. 2d, Property, § 3, and 
compilations are protected by U.S. Copyright Law, 17 U.S.C. § 103, which are also vendible 
under 17 U.S.C. § 204. 

175. Defendant Shepherd and McNeilage’s false statements and false factual 
connotations volitionally published in their articles directly disparaged Plaintiffs copyrighted 
“Males and the Law” section and indirectly disparaged the section by disparaging its creator and 
hanning his pecuniary interest in teaching the section. 

Shepherd’s disparagement of the compilation “Males and the Law.” 

176. Defendant Shepherd said in an email to Plaintiff dated January 9, 2014, that “I’m 
trying to get in touch for a story I’m doing on the UniSA course you’re involved with, but can’t 
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find a phone number for you - could you please get in touch?” (Opp. Ex. 11). Her own words 
show that her “story” was about the Male Studies courses to be offered at the University, which 
included a section in one course on “Males and the Law” created by Plaintiff and to be taught by 
Plaintiff online. 

177. Defendant Shepherd’s January 12, 2014, news article (First Am. Cmplnt. Ex. C) 
disparaged all the proposed courses, including the “Males and the Law” section by publishing: 

a. “Dr Michael Flood, from the University of Wollongong’s Centre for Research on 
Men and Masculinity, said these types of male studies ‘really represents the 
margins’. ‘It comes out of a backlash to feminism and feminist scholarship. The 
new male studies is an effort to legitimise, to give academic authority, to anti¬ 
feminist perspectives,’ he said.” 

b. “Flinders University School of Education senior lecturer Ben Wadham, who has a 
specific interest in men’s rights, said there was a big difference between fonnal 
masculinity studies and ‘populist’ male studies. He said there were groups that 
legitimately help men, and then the more extreme activists. ‘That tends to 
manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now 
disempowered’, he said. ‘I would argue that the kinds of masculinities which 
these populist movements represent are anathema to the vision of an equal and 
fair gendered world.’ Dr Wadham said that universities needed to uphold 
research based traditions instead of the populist, partisan approach driven by 
some. 

178. The false imputations in both statements were that the content of the “Males and 
the Law” section was anti-women, opposed to equal rights for females, hostile toward women, a 
threat to equality and based on flawed research. The truth, however, was that the “Males and the 
Law” section was based on law review articles from the mid-1800s to the early 2000s (one of 
which had been commissioned by the U.S. Congress in 1858, “Every Woman Her Own 
Lawyer”); recent civil rights cases; U.S. criminal sentencing guidelines; various newspaper 
articles; recent changes in self defenses laws; and the writings of Prof. Howard Zinn. 
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179. The section simply presented a summary history of the law over the past 250 
years on how the sexes were treated differently concerning various issues. (Opp. Ex. 10). 

180. There was no contention or controversy until Defendant Shepherd created one 
with her article disparaging the Male Studies courses directly and indirectly by disparaging the 
courses’ creators. 

181. The “threat” from the “Males and the Law” section comes not from teaching legal 
history, but, as Edmund Burke said from “[tjhose who don’t know history are destined to repeat 
it.” 

McNeilage’s disparagement of the compilation “Males and the Law.” 

182. Defendant McNeilage’s January 14, 2014, news article disparaged all the 
proposed courses, including the “Males and the Law” section by publishing: 

At the very head of her article, 
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a. The false imputations of this disparaging part of her article were that the “Males 
and the Law” section advocated against equality of opportunity for females, was 
the result of some psychological problems with father figures and the section 
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would be taught as a dialectic in which females were muzzled. Once again, the 
section simply presented a summary of the history of the law concerning the 
discrimination of both sexes. It did not advocate against the rights of either sex, 
was the result of an offer from an official at the University, and what dialectic 
discussions would ensue would be open as in Plato’s Republic. 

183. Also McNeilage published: 

National Union of Students president Deanna Taylor said .... ‘It’s a 
slippery slope once you open the door to people with these views and 
give them a platform ... it’s not long before proposals like the ones 
that were rejected actually get approved,’ she said. 

a. The false imputation here was that the content of the “Males and the Law” course 
was so horrendous that college students should be prevented from hearing about 
how the law has treated the sexes over the past 250 years. Sounds just like the re¬ 
writing of history by Oceania’s Ministry of Truth in George Orwell’s 1984, 
anything that came out of that Ministry was as false as McNeilage’s publication. 

Defendants Shepherd and McNeilage’s disparagement of Plaintiff had the effect of harming 
his pecuniary interest in teaching the “Males and the Law” section of a Male Studies course and 
indirectly disparaged that section of the course as well. 

184. Shepherd and McNeilage’s strategy was simple: If you don’t like the message, 
verbally kill the messenger before he has a chance to deliver the message. Their false statements 
and false factual connotations about Plaintiff and the other creators of the courses were meant to 
disparage the courses that the creators had prepared and were going to teach in order to stop the 
courses from being taught. 

185. By its nature a false statement maliciously, intentionally or recklessly made is 
wrongful. Penn-Ohio Steel Corp. v. Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st Dept. 
1959), modified, 8 A.D.2d 808, 187 N.Y.S.2d 476. 
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186. When it inflicts material harm upon another, which was or should have been in 
the contemplation of the actor, and it results in actual damage to a person’s economic or legal 
relationships, whether property or non-property, the actor is liable to the other for such resulting 
hann. Penn-Ohio Steel Corp. v. Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st Dept. 1959), 
modified, 8 A.D.2d 808, 187 N.Y.S.2d 476. 

187. “[T]o sustain a complaint, it is not necessary that the pleading must allege that the 
defendant was solely motivated to injure the plaintiff. It is enough if the falsehoods charged 
were intentionally uttered and did in fact cause the plaintiff to suffer actual damage in his 
economic or legal relationships.” Id. 

188. Defendant Shepherd volitionally wrote and published the following falsehoods 
and false connotations concerning Plaintiff, and by inference the “Males and the Law” section, in 
her January 12, 2014, news article (First Am. Qnplnt. Ex. C): “extreme” right-wing, “anti¬ 
feminist,” therefore, anti-female; uses epithets to describe women, believes one remaining source 
of power in which men still have a near monopoly is firearms and advocates usage on feminists, 
that is, women; calls women’s studies “witches studies,” wants to eliminate the rights females 
have as humans, and believes females oppress men. 

189. Defendant McNeilage volitionally wrote and published the following falsehoods 
and false connotations concerning Plaintiff, and by inference the “Males and the Law” section, in 
her January 14, 2014, news article (First Am. Qnplnt. Ex. D): “hardline anti-feminist 
advocate[],” “radical,” controversial American who wants to censor females’ free speech and the 
Male Studies courses were “rejected in 2012.” 
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190. Asa result of the first article by Defendant Shepherd and the one article by 
Defendant McNeilage, six of the eight Male Studies courses were canceled, including the one in 
which Plaintiffs section on “Males and the Law” would have been taught. 

191. Defendant Shepherd’s subsequent articles admit and even brag that her first 
article was instrumental in canceling six of the eight courses. (First Am. Cinplnt. f 209). For 
example in her article of January 14, 2014, two days after her first article, she headlined and 
wrote: 

University of South Australia gives controversial Male Studies course the snip. 

CONTROVERSIAL aspects of a Male Studies course will not go ahead. 

The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had links to extreme men’s rights organisations that 
believe men are oppressed, particularly by feminists. 

The university yesterday said two short courses that would cover male health and 
health promotion programs targeting males had been approved, that “no other 
courses have been approved” and that only university staff would teach the 
courses. 

(First Am. Cinplnt. Ex. E). 

Shepherd and McNeilage’s malice in writing and publishing their Injurious Falsehoods 

192. Malice exists under an Injurious Falsehood action when a statement is made with 
knowledge that it is false even though there is no motive to harm. Prosser, Injurious Falsehood: 
The Basis of Liability, 59 Col. L. Rev. 425, 437-38 (1959). 

193. A false statement is maliciously made even though the person making it did not 
know that it was false if made: 

a. without regard to the consequences, and under circumstances in which a 

reasonably prudent person should have anticipated that injury to another would 
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follow. Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st 
Dept. 1959), modified, 8 A.D.2d 808, 187 N.Y.S.2d 476; or 

b. with intent to interfere with another person’s interest even though defendant is not 
motivated by ill will and even though he honestly and reasonably believes his 
statement to be true. Prosser, Injurious Falsehood: The Basis of Liability, 59 Col. 
L. Rev. 425,438 (1959). 

194. Malice is presumed from proof of falsity of a published statement. See 
Restatement, Second, Torts § 651, Comment d. 

195. Since Shepherd and McNeilage’s above statements about Plaintiff, and by 
inference the “Males and the Law” section, are false, it is presumed they acted with malice and 
the burden is on them to rebut. 

196. Even if they rebut the presumption, they clearly acted recklessly by 

a. failing to interview Plaintiff for his side of the story before they published their 
first articles, 

b. failing to review the contents of the “Males and the Law” section before 
publishing their first articles, and 

c. violating their respective newspapers’ ethical procedures in reporting a story. 

(First Am. Cmplnt. Exs. K & L). 

197. As alleged in the First Amended Complaint at 52, 62, 70, 93, 103, 110, 113, 

114, 120, 122, 158, 162, 188, 212, and 215 , Shepherd and McNeilage were driven to make their 
false statements by ill will toward men’s rights activists, but even if they were not, and even if 
they reasonably believed their statements accurate, they still set out to stop the courses from 
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being taught, which meant they intended to interfere with Plaintiffs economic interest in 
teaching his section. 

Tortious Interference with prospective contract rights 

198. Interference with prospective contract rights occurs when the defendant directly 
interferes with a third party by the use of dishonest, unfair, or improper means, or was motivated 
solely by a desire to harm the plaintiff, Posner v. Lewis, 80 A.D.3d 308, 312 (1st Dept. 2010), 
and thereby induces or otherwise causes the third party not to enter into the prospective 
contractual relation, which results in pecuniary harm to the plaintiff from the loss of the benefits 
of the prospective contract, Restatement Second, Torts § 766B. 

199. Interferences with the prospect of obtaining employment are reachable by this 
cause of action. Restatement Second, Torts § 766B, comment c. 

200. “[T]he principal underlying the rule is that he who has a reasonable expectancy of 
contract has a property right which may not be invaded maliciously or unjustifiably.” Hardy v. 
Erickson, 36 N.Y.S.2d 823, 825 (N.Y. Sup. Ct. 1942). 

201. Before publishing their first articles, Defendants Shepherd and McNeilage knew 
that the Male Studies courses, one of which included “Males and the Law,” were open for 
registration, which meant the University wanted to see what the enrollment numbers would be in 
order to determine whether the courses would be profitable. 

202. Defendant Shepherd’s knowledge is reflected in her January 12, 2014, article that 
was headlined Lecturers in world-first male studies course at the University of South Australia 
under scrutiny . (First Am. Qnplnt. Ex. C). In that article she also specifically referred to 
Plaintiff: “One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ 
Roy Den Hollander . . . .” Shepherd’s January 14, 2014, article also shows her knowledge about 
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the courses where she wrote the University had issued “[a]n information sheet on the male 
studies course[s] stating that it would be considered ‘if there is sufficient interest’.” (First Am. 
Cmplnt. Ex. D). 

203. Defendant McNeilage wrote in her January 14, 2014, article that “The University 
of South Australia has distanced itself from a proposal for a series of male studies courses, some 
of which were to be taught by hardline anti-feminist advocates.” (First Am. Cmplnt. Ex. D). 
This statement shows that the courses had not yet been canceled but where in a kind of limbo. 
McNeilage also referred to Plaintiff by named as one of the lecturers. 

204. Both Defendants Shepherd and McNeilage, therefore, knew about the Males 
Studies courses and that Plaintiff was going to teach a section in one of them. 

205. It is not required for tortious interference that Shepherd and McNeilage knew the 
specific terms of the prospective contractual relationship between Plaintiff and the University. 
See Committee on Pattern Jury Instructions Association of Supreme Court Justices, PJI 3:57 
Intentional Torts—Business Torts—Interference with Prospective Economic Relations at 1. 

206. The interference with another’s prospective contractual relation is intentional if 
the actor desires to bring it about or if she knows that the interference is certain or substantially 
certain to occur as a result of her action. Restatement Second, Torts § 766B, comment d. 

207. Defendants Shepherd and McNeilage’s articles were not only aimed at their 
readership of 7,330,000, but specifically at the third party the University because according to 
their articles both contacted University officials to appraise them of having “extreme” and 
“radical” men’s rights activists as lecturers. (First Am. Cmplnt. Exs. C & D). 

208. Defendants Shepherd and McNeilage’s first articles depicted the Male Studies 
courses and their creators as extreme right wing, railing against feminism, referring to women as 
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bitches and whores, advocating gun violence, lacking in academic rigor, on the margins of 
society, extreme activists, hostile toward women and non-whites, opposed to an equal and fair 
world, not objective and dangerous to women. (First Am. Cmplnt. Exs. C & D). 

209. Given higher education’s proclivity to adhere to politically correct concepts in 
carrying out its educational mission and the on-going culture wars fought with personal 
invectives that prevent objectively presenting both sides to social issues, Shepherd and 
McNeilage’s use of ad hominem verbal assaults reflect an intent to deep-six the courses, 
including Plaintiffs section, or, at the very least, substantial certainty that such would occur as a 
result of their articles, which had a circulation of 7,330,000. 

210. “Where the parties are not competitors, there may be a stronger case that the 
defendant’s interference with the plaintiffs relationships was motivated by spite.” Carvel Corp. 
v. Noonan, 3 N.Y.3d 182, 191 (2004). 

211. Defendants Shepherd and McNeilage are “reporters”—not lawyers trained and 
experienced in understanding and communicating what the law is on a particular topic. Plaintiff 
has been interpreting and communicating about the law for nearly 30 years. Shepherd and 
McNeilage are not in competition with him; therefore, their motive to interfere with his 
prospective contract to teach law was not legitimate economic self interest. 

212. Defendants Shepherd and McNeilage’s motive for knowingly interfering with 
Plaintiffs prospective contract rights was also not to further the education of students at the 
University but to “purify” that education in the tradition of censoring courses that do not adhere 
to the hardcore feminist paradigm, which meant using their power of the press to stop the courses 
from being taught. 
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213. Under the Nazis, it was the Gennan Student Union’s Office for Press and 
Propaganda that started the book burning of those writers who opposed Nazi ideology, asserting 
the need to “purify” German literature and education. At the Nazi book burning in 1933, Joseph 
Goebbels said, “The era of extreme Jewish intellectualism is now at an end.” 

214. Shepherd and McNeilage’s first articles imputing the Males Studies courses as 
men’s rights extremism and radicalism appear to be parroting Goebbels when it comes to 
masculine intellectualism, and betray a malicious motive to cancel the courses. 

215. Knowing or reckless publication of false statements about an individual 
demonstrates a reckless disregard for his rights sufficient to establish common-law malice, 
Purgess v. Sharrock, 33 F.3d 134, 143 (2d Cir. 1994), just as do ill will, spite, hostility, prejudice 
and hatred. 

216. Defendant Shepherd’s common-law malice in writing her first article is shown by 

a. Shepherd previously coining the tenn “Men’s Rights Extremists” or “MREs” to 
describe men’s rights advocates, such as Plaintiff (First Am. Cmplnt. Ex. B); 

b. Shepherd’s recklessness in failing to interview Plaintiff before publishing her first 
article and in failing to even review the outline for the “Males and the Law” 
section; 

c. Shepherd’s recklessness in failing to conduct a reasonable search of material, or 
do any original research on Plaintiff and the “Males and the Law” section; 

d. Shepherd relying on sketchy, one-sided and anti-men’s rights material whose 
reliability the press community considered low and which would have raised in an 
objective and fair-minded reporter substantial questions as to their accuracy and 
the good faith of the authors of those materials; 
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e. Shepherd cherry-picking any material that depicted Plaintiff and the “Males and 
the Law” section in a negative, anti-women light; and 

f. Shepherd violating the Australian Press Council’s General Statement of 
Principles 1, 3, 6, 8 (First Am. Qnplnt. Ex. K) and The Advertiser-Sunday 
Mail Messenger’s, Code of Conduct 1.1, 1.2, 1.3, 1.4 (First Am. Qnplnt. Ex. 
L). 

217. McNeilage’s malice is plainly demonstrated by the chart at the head of her “male¬ 
baiting” article that stereotypically makes false-disparaging statements about the courses and 
their creators: “Why equality is a raw deal for bokes; The soft-fumishing conspiracy; This has 
noting to do with my father; Shut up just shut-up.” 

218. McNeilage’s malice is also demonstrated by 

a. her reckless failure to interview Plaintiff before publishing her article of January 
14, 2014, and failure to even review the “Males and the Law” section outline, and 

b. her violation of the Australian Press Council, General Statement of Principles ]fl[ 
1, 3, 6, 8 (First Am. Cmplnt. Ex. K) to which the Sydney Morning Herald 
subscribes. 

219. Both Shepherd and McNeilage engaged in such a conscious and deliberate 
disregard and spitefulness toward Plaintiff and the other course creators’ interests that their 
conduct may be called willful or wanton. Prozeralik v. Capital Cities Com., Inc., 82 N.Y.2d 
466, 479 (1993)(citing Prosser and Keeton, Torts § 2 and 9-10 (5th ed. 1984)). 

220. If this Court concludes that Defendants Shepherd and McNeilage were not 
motivated by common-law malice, they still engaged in the wrongful means of fraudulent 
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misrepresentation and violation of news media customs and ethics in publishing their first 
articles. 

221. For purposes of a claim of tortious interference with business relations, 
misrepresentation constitutes an improper means. UMG Rees., Inc. v Escape Media Group, Inc., 
37 Misc.3d 208, 225 (N.Y. Sup. Ct. 2012)(citing Carvel Corp. v Noonan, 3 N.Y.3d 182,191 
(2004); Krinos Foods, Inc. v Vintage Food Corp., 30 AD3d 332, 333 (1st Dept. 2006)). 
“Wrongful means include . . . misrepresentation . . . .” Carvel Corp. at 191. 

222. As stated in the First Amended Complaint at 49-51, 56, 60, 62, 94, 98, 128- 
130, Defendants made deceptive, misleading and untrue statements that disparaged Plaintiff, and 
by inference the “Males and the Law” section, which interfered with Plaintiffs attempt at 
employment by falsely reporting to his potential employer that Plaintiff was a member of 
extreme right wing groups, anti-women and an advocate of gun violence. See Purgess v. 
Sharrock, 33 F.3d 134, 142 (2d Cir. 1994). 

223. In North State Autobahn, Inc. v Progressive Ins. Group, 32 Misc.3d 798, 805 
(Westchester Sup. Ct. 2011), defendant made deceptive, misleading and untrue statements which 
disparaged plaintiff, and that was sufficient to raise a question of fact for trial, so the Court 
denied defendant’s motion to dismiss the tortious interference with prospective business relation 
claim. 

224. Wrongful conduct also includes violation of recognized ethical codes for a 
particular area of business activity or of established customs or practices regarding disapproved 
actions or methods. Restatement Second, Torts § 767, comment c. 

225. Neither Defendants Shepherd nor McNeilage interviewed Plaintiff and neither 
bothered to review the contents of the “Males and the Law” section before publishing their first 
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articles, which is contrary to The Advertiser-Sunday Mail Messenger Code of Conduct for 
Shepherd where she violated 1.1, 1.2, 1.3, 1.4 (First Am. Qnplnt. Ex. L) and for both 
Shepherd and McNeilage the Australian Press Council, General Statement of Principles where 
they violated ]fl| 1, 3, 6, 8 (First Am. Cmplnt. Ex. K). 

226. Plaintiff alleges that had it not been for Shepherd and McNeilage’s first articles, 
the University would have gone ahead with the course in which his “Males and the Law” section 
was slated to be taught. (First Am. Cmplnt. H 168). 

227. Plaintiff and representatives for the University had already reached an agreement 
on compensation and content of the “Males and the Law” section in which he would be paid a 
maximum of $ 1250 depending on the hours involved. (First Am. Cmplnt. f 42). 

228. Plaintiff is not bound to plead in exact detail the circumstances which, at a trial, 
would prove that the agreement to teach would have been finalized but for the tortious acts of 
Defendants. “The day never existed in our jurisprudence when the courts required plaintiff not 
only to state a cause of action but also establish in the pleading that he could prove it. With rich 
development in pretrial discovery, it becomes even more important that issues not be resolved on 
pleadings alone, but rather by evidence adduced upon trial (or, at least, on motion which exposes 
the evidence).” Williams & Co. v. Collins, Tuttle & Co., 6 A.D.2d 302, 307-308 (1st Dept. 

1958). 

229. No allegation of special damages is required to make out a claim for intentional 
interference with prospective economic advantage for, in such a case, the measure of damages 
“is the loss suffered by the plaintiff, including the opportunities for profits on business diverted 
from it.” Mandelblatt v Devon Stores, 132 A.D.2d 162, 168 (1st Dept. 1987)(citing Jur. 
Interference, § 40, cited in Sommer v. Kaufman, 59 AD2d 843, 844 (1st Dept. 1977)). 
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230. Plaintiffs loss was a maximum of $ 1250 for teaching the section and lost 
opportunities for teaching the “Males and the Law” section at other colleges as a result of 
Defendants Shepherd and McNeilage’s vehement disparagement of the section and Plaintiff. 

231. New York law pennits punitive damages where a wrong is aggravated by 
recklessness or willfulness, whether or not the wrong is directed against the public generally. 
Action S.A. v. Marc Rich & Co., Inc., 951 F.2d 504, 509 (2d Cir 1991); Borkowski v. Borkowski, 
39 N.Y.2d 982(1976). 

Prima Facie Tort 

232. If this Court finds that Defendants’ actions as cited above are lawful; they are still 
liable under prima facie tort. 

233. Prima facie tort refers to the cause of action arising out of the intentional 
infliction of economic damage, without excuse or justification. Board of Education v. 
Farmingdale Classroom Teachers Asso., 38 N.Y.2d 397, 406 (1975). 

234. Both Defendants Shepherd and McNeilage wrote and published their first articles 
as part of their never ending war against men’s rights activists. They believe such advocates for 
the minority and their ideas are barbaric threats to women; otherwise, why resort to so many 
false statements and false connotations about the Male Studies courses and the creators. 

235. Further evidence of Shepherd and McNeilage’s invidious discrimination against 
men’s rights activists is that they did not publish articles criticizing Women’s Studies at the 
University even though some of those courses propagate misandry. 

236. Plaintiff alleges that when these two reporters set out to write their first articles, 
their intent was to harm the men’s rights advocates who created the Male Studies courses by 
using their not insubstantial power of the press to create a pseudo-controversy that the University 
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in these times of pogroms against non-confonnist men’s rights advocates would quickly end by 
canceling the courses. 

237. The wholesale discrimination against men’s rights activists teaching Male Studies 
courses is not warranted as legitimate reporting. See Wilson v. Hacker, 200 Misc. 124, 127, 136- 
137 (N.Y. Sup. 1950). 

238. Whenever an otherwise lawful act has become unlawful because the actor’s 
motives were malevolent, the court is called upon to analyze and weigh the conflicting interests 
of the parties and of the public in order to determine which shall prevail. Brandt v. Wine hell, 3 
N.Y.2d 628,634-635 (1958). 

239. In this case, there is no public gain. The doors to knowledge, history and ideas 

have been closed to the students at a public university. The two articles eliminated the 

opportunity for students to learn about how the laws in America and England treated the sexes 

differently over the past 250 years because two self-righteous, narrow minded reporters whose 

employers allowed them to do what the U.S. Supreme Court once warned against: 

To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of [any] Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise our 
civilization will stagnate and die.” 

Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 
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Shepherd’s Libel 


Libel allegations are viewed in the light most favorable to plaintiff on a motion to dismiss. 

240. On a motion to dismiss, the courts view the statements at issue in a defamatory 
action most favorably to the plaintiff. Armstrong v. Simon & Schuster, Inc., 85 N.Y.2d 373, 380 
(1995). 

241. Courts do not dismiss unless they consider the words at issue as incapable of a 
defamatory meaning. Lee S. Kreindler, N.Y. Law of Torts, § 1.45. 

Falsity 

242. “The test to establish falsity is whether the statement published would have a 
different effect on the mind of the reader . . . from that which the pleaded truth would have 
produced. Lee S. Kreindler, N.Y. Law of Torts, § 1.43 

Libel Per Se 

243. There is broader liability for libel because the permanence of writing and the 
inability to delete anything from the Internet increases the capacity for a writing to do harm. 

244. “Any written or printed article is libelous or actionable without alleging special 
damages if it tends to expose the plaintiff to public contempt, ridicule, aversion or disgrace, or 
induce an evil opinion of him in the minds of right-thinking persons, and to deprive him of their 
friendly intercourse in society.” Rinaldi v. Holt, Rinehart & Winston, 42 N.Y.2d 369, 379 
(1977)(quoting Sydney v. Macfadden Newspaper Pub. Corp., 242 NY 208, 211-212 (1926)). 

245. Written statements are also per se libel when they impute fraud, crime or reflect 
adversely on the integrity of a professional, Chiavarelli v. Williams, 256 A.D.2d 111, 113 (1st 
Dept. 1998) or relate to his integrity in performing his duties, People ex rel. Spitzer v. Grasso, 21 
A.D.3d 851, 852 (1st Dept. 2005). 
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246. Words are per se actionable when they reflect adversely on the integrity of an 
attorney because he is “a professional whose stock in trade has to be integrity.” Armstrong v. 
Simon & Schuster, Inc., 197 A.D.2d 87, 92 (1st Dept. 1994). 

247. Written statements imputing incompetence in the performance of a person’s 
profession are per se libel. Alien v. Cl I Energy Group, Inc., 58 A.D.3d 1102, 1103 (3 rd Dept. 
2009). 

Defamatory Test 

248. The courts will not strain to interpret words in their mildest and most inoffensive 
sense in order to hold them non-libelous. November v. Time, Inc., 13 N.Y.2d 175, 178 
(1963)(citations omitted). The words are to be construed in the context of the articles as a whole 
and as they would be read and understood by the public to which they are addressed. Id. 

249. The test is what the tenor of the article and the language used naturally import to 
the mind of the ordinary reader. Macy v. New York World-Telegram Corp., 2 N.Y.2d 416, 420 
(1957). 

250. It is how the words used can reasonably be understood, not how defendant 
intended them that detennines whether they are defamatory. Cheatum v. Wehle, 5 N.Y.2d 585, 
594-595 (1959). That the defamatory matter was intended to be humorous does not absolve the 
defendant of responsibility. See Nacinovich v. Tullet & Tokyo Forex, Inc., 257 A.D.2d 523, 524 
(1st Dept. 1999). 

251. What is defamatory “depends . . . upon the temper of the times, the current of 
contemporary, public opinion, with the result that words, harmless in one age, in one community, 
may be highly damaging to reputation at another time or in a different place.” Mencher v 
Chesley, 297 N.Y. 94, 100 (1947). 
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252. In the 1940s, calling an attorney a Communist was highly injurious to his 
professional reputation and libelous per se. Grant v Reader’s Digest Ass it. , 151 F2d 733, 735 
(2d Cir. 1945)(Hand L., J.), cert, denied 66 S.Ct. 492 (1946). 

253. The times have changed and given the state of today’s culture, the following 
calumnies leveled by Defendant Shepherd against Plaintiff are as highly injurious of his 
professional reputation as an attorney being labeled a Communist in the 1940s: a “more extreme 
[men’s rights] activist[],” “anti-feminist [meaning anti-female],” “misogynist,” “pseudoscientific 
fraudster[],” and a “Hannibal Lecter” who is filled with “hatred of women,” “prejudice against 
women,” “serious anger [toward women].” 

254. Further, defamation by implication is premised not on direct statements but on 
false suggestions, impressions and implications arising from otherwise truthful statements. 
Armstrong v. Simon & Schuster, Inc., 85 N.Y.2d 373, 380-381(1995). 

255. Once a court determines that a reasonable basis exists for a defamatory 
interpretation, it is up to the jury to decide whether that was the sense in which the words “were 
likely to be understood by the ordinary and average reader.” Mencher v. Chesley, 297 N.Y. 94, 
100(1947). 

Defendant Shepherd’s per se libelous statements 

256. January 12, 2014 article . Lecturers in world-first male studies course at 
University of South Australia under scrutiny (First Am. Cmplnt. Ex. C) 

a. Lecturers “have been linked to extreme views on men’s rights and websites that 
rail against feminism.” 

“Extreme” means a very sever, violent, drastic or desperate measure. Webster’s Third New 
International Dictionary (1993). Alleging in various cases, as Plaintiff has done, that men, who 
are also human-beings, have inalienable rights is not extreme. “Rail” means to revile in harsh or 
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vituperative language. Id. Plaintiffs filing of courts papers advocating for men’s rights was not 
vituperative; otherwise, the courts would have censured him for such. “Against feminism” is 
used by Shepherd to mean against women. Not all women are feminist or believe in feminism, 
which is a belief system—not a sex; therefore, criticizing feminism does not mean being against 
women. The above quote from Shepherd induced an evil opinion of Plaintiff in the minds of her 
readers and administrators at the University and resulted in the canceling of the “Males and the 
Law” section, which deprived Plaintiff of friendly intercourse with the University community. 

b. “Two lecturers [includes Roy] have been published by prominent US anti¬ 
feminist site A Voice for Men, a site which regularly refers to women as ‘bitches’ 
and ‘whores’ and has been described as a hate site by the civil rights organisation 
Southern Poverty Law Centre.” 

The imputations here are that Plaintiff regularly refers to females as “bitches” and “whores,” and 
that he was motivated in bringing men’s rights lawsuits and teaching at the University by a 
hatred of women—both of which are false. Lawsuits advocating for civil rights are neither hate- 
crimes nor hate-actions, and teaching the history of the law on the issue of sex discrimination 
involves no emotion of which “hate” is one, other than the desire to get it right. These 
statements tended to expose Plaintiff to public contempt, disgrace and morally discredit him. 

c. “One American US lecturer . . . has written that the men’s movement might 
struggle to exercise influence but that ‘there is one remaining source of power in 
which men still have a near monopoly—firearms’.” 

The internal quote is statistically accurate, but the imputation that men should use feminists for 

target practice is clearly not. Such an imputation depicts Plaintiff as soliciting criminal acts. By 

taking the quote out of context, Shepherd failed to report that Plaintiff was advocating the 

exercise of Second Amendment rights. This is an example of libel by implication because it is 

premised not on direct statements but on false suggestions, impressions and implications arising 

from an otherwise accurate quote. 


75 



d. Plaintiff, an attorney, is one of “the more extreme activists [men’s rights 
activists].” 

By identifying Plaintiff as an attorney and then calling him an extremist among extremists is not 
only false but as highly injurious to professional reputation as calling an attorney a communist in 
the 1940s. Shepherd’s statement also reflects adversely on the integrity (adherence to moral and 
ethical principles) of Plaintiff as an attorney, which is his stock in trade. 

e. Plaintiff “blames feminists for oppressing men.” 

Once again Shepherd uses “feminist” as the PCers’ code word for female, which makes her 
statement false, but depicts him as mentally challenged with paranoia, which reflects adversely 
on his competence as an attorney. 

f. “The course, which has no prerequisites [including Plaintiffs “Males and the 
Law” section] . . . .” 

The statement is accurate but imputes the “Males and the Law” section lacked academic rigor, 
which is an insult in and of itself. The truth is that the section was based on law review articles 
from the 19 th , 20 th and 21 st centuries, recent civil rights cases, U.S. criminal sentencing 
guidelines, various newspaper articles, recent changes in self defense laws, and the writings of 
Prof. Howard Zinn and Warren Farrell, Ph.D. 

g. “[Universities needed to uphold research based traditions instead of the populist, 
partisan approach driven by some.” 

The researched traditions Plaintiff used were more accurate and credible than any university, and 
substantially more so than the Australian media because they were the same methods used by the 
highest courts and the best law firms in America. “[P]opulist” infers anti-intellectual, Random 
House Dictionary of the English Language, 2d ed., which imputes intellectual incompetence in 
the perfonnance of Plaintiff s profession as an attorney, since his section was based on legal 
research. “[P]artisan” infers bias, Random House Dictionary of the English Language, 2d ed., 
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which communicates a lack of integrity on the part of Plaintiff as an attorney by depicting a 
willingness to falsify the results of legal research to conform with personal prejudices, 
h. Shepherd’s republication of defamatory statements: 

i. “[Tjhese types of male studies ‘really represent the margins.’” 

“Margins” means the edge, which was used to indirectly depict Plaintiff as 
beyond the pale, inappropriate or unacceptable and thereby expose Plaintiff to 
ridicule and aversion. 

ii. ‘“It [Males Studies courses] comes out of a backlash to feminism and 
feminist scholarship. The new male studies is an effort to legitimise, to 
give academic authority, to anti-feminist perspectives.’” 

Here again, the words “feminism” and “feminist” are used as code words for the 

rights of females and females, and to impute that Plaintiff is a hater of females 

striving to deny them of their rights. 

iii. “‘populist’ male studies” 

Same as in “g.” above. 

iv. Plaintiff belongs to “‘a more hostile [men’s rights] movement....’” 
“Hostile” means the antagonism of an enemy. Random House Dictionary of the 
English Language, 2d ed. Here Shepherd imputes Plaintiff is the angry enemy of 
females. While some may consider the relationship of the sexes as a never ending 
war, Plaintiff does not. Plaintiff, however, does believe that “[f]reedom is never 
more than one generation away from extinction,” Ronald Reagan, and today 
hardcore, man-hating feminists are a threat to freedom, especially the freedom of 
universities to teach both sides of an issue. 

v. ‘“[T]he kinds of masculinities which these populist movements represent 
are anathema to the vision of an equal and fair gendered world.’” 
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The statement indirectly refers to Plaintiff as an anathema who is out to destroy 
the rights of females. “Anathema” means a person detested or loath; consigned to 
damnation. Random House Dictionary of the English Language, 2d ed. By 
republishing this statement, Shepherd makes clear her malice toward Plaintiff that 
he should be destroyed, rendered impotent. What Shepherd does not realize is 
that advocating for men’s rights does not mean advocating for the destruction of 
women’s rights. Rights do not conflict, only preferential treatment of one group 
conflicts with the rights of another group. The statement also discredits Plaintiffs 
integrity by accusing him of a failure to adhere to ethical principles. 

257. January 14, 2014 article. University of South Australia gives controversial Male 
Studies course the snip (First Am. Qnplnt. Ex. E): 

a. ‘[Tjhat some of the lecturers listed for the professional certificates had li nk s to 
extreme men’s rights organizations . . . .” 

Shepherd’s use of “extreme” is libel for the same reasons argued in U 259(a) above, but because 
it appears in a different edition of The Advertiser-Sunday Mail Messenger, it is considered a new 
libel. 

b. ‘TJS ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 

The key to the falsity here is that Shepherd uses “feminist” to mean female or woman while 
Plaintiff uses “feminist” to mean vilifier of men, supporter for female privilege, and one who 
takes a demeaning view of women as victims rather than free agents. Given the tenor of the 
times and the ongoing culture wars, when a newspaper publishes “anti-feminist” without a 
definition, the average reader goes with Shepherd’s definition. As applied to Plaintiff, that 
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definition is false, but it adversely effects Plaintiffs reputation for integrity as a lawyer, since it 
labels him a bigot toward 51% of the population. 

c. “Mr Den Hollander also stood by his claim that men’s remaining source of power 
was ‘firearms’.” 

Here Tory even edited her quoted statement that appeared in her January 12 th article to ratchet up 
her obloquy by leaving out “one” as the qualifier for “remaining source of power.” Its falsity 
and libel per se qualities are the same as in 259(c) above, and it is also a new libel because it 
appears in a different edition. 

258. January 14, 2014 , Pathetic bid for victimhood by portraying women as villains 
(First Am. Cmplnt. Ex. H). This article was published under the title “News,” so it is not 
editorial comment but rather presented as fact based news reporting. If this Court considers the 
libels in this article as opinions, they are not protected opinions because the sentences have a 
precise and readily understood meaning capable of being proven true or false, and the sentences 
conveyed the unmistakable impression that they were based on facts, which were not included in 
the articles. Gross v. New York Times Co., 82 N.Y.2d 146, 153 (1993)(citing Steinhilber v. 
Alphonse, 68 N.Y.2d 283, 290 (1986)): 

a. “Pathetic bid for victimhood by portraying women as villains” 

Defendant Shepherd could not possibly know how Plaintiff depicted “women” in the “Males and 
the Law” section, since she never reviewed the section, which infers constitutional malice, but 
more on that later. By using the tenn “women,” Shepherd is again portraying Plaintiff as an anti¬ 
women bigot, which communicates that he is lacking in moral or ethical principles as a 
professional who is a lawyer. 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the 
very fringe of the men’s rights spectrum . . . overseas ring ins. 
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“Fringe” is a synonym for “margin” and “extreme,” Random House Dictionary of the English 
Language, 2d ed., which Shepherd uses to communicate that Plaintiff is near the outer limits of 
the bell curve of integrity by advocating that only men have rights and not women. All of 
Plaintiffs cases, however, have advocated equal rights. Labeling a person on the “fringe” 
clearly is meant to induce an evil opinion about him in others. “Ring in” is a gang term meaning 
persons that are called to help in gang wars/fights. Urban Dictionary. Plaintiff has never 
participated in a gang war, unless rugby games are considered such. Shepherd’s use of a 
criminal tenn to describe Plaintiff communicates that he is as morally reprehensible as members 
of MS 13. 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the 
hatred of women - as well as the new-school misogyny - entrenched prejudice 
against women.” 

Calling Plaintiff a “misogynist” communicates a lack of adherence to moral or ethical principles; 
that is, a lack of integrity. Integrity is crucial in the practice of law, which is why it is so closely 
regulated. The statement is also false, since were Plaintiff a hater of women, he would not spend 
so much time and money meeting them in nightclubs or at his hip hop class and in dating. 

d. “Not just harmless condescension or unthinking stereotypes, but some serious 
anger.” 

Defendant Shepherd’s words “serious anger” impute that Plaintiff is on the war path against 
women, which is as false and disparaging as her claiming he is a hater of women. 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no 
longer closed, no longer just a bunch of angry guys in a basement. They’re trying 
to get up the stairs and into the light.” 

The imagery is that Plaintiff has engaged in morally indecent activities in private that are 
harmful to women and is trying to go public with such activities. Once again, Plaintiffs cases 
advocated equal rights among the sexes, and the “Males and the Law” section summarized 
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historical discrimination of the sexes by the law. Shepherd’s repetitive unsubstantiated 
accusations that Plaintiff is a misogynist simply throws another shovel of dirt on what she hopes 
is Plaintiffs grave as an attorney. 

f. “It’s a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal 
Lecter-style creation that mimics valid inquiry.” 

Here Shepherd is accusing Plaintiff of engaging in fraud, which means both a criminal act and a 

civil wrongful act. Written statements are per se libel when they impute fraud, or crime. 

Chiavarelli v. Williams, 256 A.D.2d 111, 113 (1st Dept. 1998). Such accusations also reflect 

adversely on the integrity of an attorney. Plaintiff has never been the subject of a complaint for 

criminal or civil fraud. Analogizing Plaintiff to the cannibal figure Hannibal Lecter will most 

assuredly cause people to shun or avoid Plaintiff. Her statement is also obviously false. 

g. “Try to sound like the real deal, and look enough like them to fool some people, 
some of the time.” 

This is just a repeat of Shepherd’s false accusation that Plaintiff is a fraud in (f) above. 

h. “It would be pathetic if it wasn’t for the fact that they are trying to make women 
into villains at the same time.” 

This is just a repeat of Shepherd falsely depicting Plaintiff as anti-women in (a) above. 

i. “It could be dismissed if they weren’t trying to creep in where they are not 
needed, or wanted.” 

Use of the tenn “creep” imputes a sneakiness that serves nefarious ends. A connotation that is 
clearly harmful to an attorney’s reputation. The men’s rights activities of Plaintiff have been 
anything but stealthy, and their objectives have simply been highlighting the contradictions in 
society with the hope of making equal opportunity a reality. 

j. “It could be dismissed .... If they weren’t trying to lobby for law changes or to 
brainwash people into thinking black is white. 
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Defendant Shepherd is so driven by hatred of Plaintiff and other men’s rights activists that she 
actually advocates they be barred from petitioning the government for a redress of grievances. 
The “brainwash” part is a repeat of Shepherd’s false and derogatory accusation that Plaintiff is a 
fraud in (f) above. 

k. “But these guys drown out any real discussion with their endless angry spittle. 
And that’s the real bitch. 

“Angry spittle” portrays Plaintiff as frothing in hostility toward equal opportunity for women. 
Once again Shepherd’s repetitive accusation of Plaintiff as anti-female and anti-female rights is 
false. It does, however, summon the image of a deluded zealot on a rampage, and it tends to 
expose Plaintiff to public contempt and disgrace. 

259. June 18. 2014 . Men’s rights campaigner Roy Den Hollander attacks The 
Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, (First Am. Cmplnt. 
Ex. F). In this news article, Shepherd’s libelous statements focused on the legal product and 
legal perfonnance of Plaintiff as an attorney. False written statements imputing incompetence in 
the perfonnance of a person’s profession are per se libel. Allen v. CHEnergy Group, Inc., 58 
A.D.3d 1102, 1103 (3rd Dept. 2009). In addition, words are per se actionable when they reflect 
adversely on the integrity of an attorney because he is “a professional whose stock in trade has to 
be integrity.” Armstrong v. Simon & Schuster, Inc., 197 A.D.2d 87, 92 (1st Dept. 1994): 
a. “[BJizarre legal writ. . . .” 

By calling Plaintiffs Complaint “bizarre,” Shepherd characterized that legal work product as 
weird, freakish, grotesque and ludicrous, which are synonyms for bizarre. Complaints are a 
means of instituting court action in order to obtain compensation for the violation of a person’s 
rights. There is nothing weird, freakish, grotesque or ludicrous about using the courts to redress 
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grievances. Derogatory statements about a lawyer’s papers impute a failure to adequately 
perform, and when false as here, are per se libelous. 

b. “UniSA [the University] was planning a course in men’s studies that included 
men with li nk s to US men’s rights extremists . . . .” 

Since the topic of Shepherd’s article are these legal proceeding, this statement is calling the 

Plaintiff, as an attorney, an “extremist.” Shepherd has done this repeatedly before, but since this 

is a different edition of The Advertiser-Sunday Mail Messenger, it is a new libel. Extremism 

imputes a lack of moral or ethical principles that negatively impacts an attorney’s reputation for 

integrity; therefore, it is per se libel. 

c. “Mr Den Hollander is a proudly “anti-feminist” lawyer . . . .” 

Once again, Shepherd uses the tenn “anti-feminist” to mean “anti-women,” which as argued 
above at f 58, Plaintiff clearly is not. Falsely portraying an attorney as bigoted against women is 
per se libel because it is an attack on his integrity. Since the statement was repeated in a 
different edition of The Advertiser-Sunday Mail Messenger, it is considered a new libel. 

d. Plaintiff believes in “censorship of] a journalist. . . .” 

Shepherd’s statement that Plaintiff supports censorship of the media fails to distinguish between 
protected and unprotected speech; thereby, falsely imputing that Plaintiff, as an attorney, opposes 
that part of the First Amendment to the Constitution that guarantees free speech for the press. 
Such a position would violate Plaintiffs oath as an attorney and morally discredit him as an 
attorney. Shepherd also failed to inform her readers that Plaintiff had worked in the news media. 
Had she done so, her readers would have questioned the accuracy and motivation for such a 
statement. 

e. Plaintiff is “an extremist by sounding like an extremist.” 

This is substantially the same libel as in (b) above. 
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f. Shepherd sarcastically demeans Plaintiffs legal complaint against her as 
“Brilliant, no?” 

This is substantially the same libel as in (a) above. 

g. Shepherd communicated that the Plaintiff attorney does not believe in equality for 
women because he demeans males who do by calling them “girlie-guys.” 

Shepherd wrote “In the men’s rights vernacular, ‘girlie-guys’ are usually known 
as ‘manginas’. The terms refer to males who believe in equality for women . . . .” 

All of Plaintiff s cases advocated against the preferential treatment of either sex and for the equal 

opportunity for both sexes. Falsely portraying an attorney as bigoted against women is per se 

libel because it is an attack on his integrity as an attorney. Plaintiff has no idea whose vernacular 

the term “mangina” comes from. 

h. “Why on Earth give such a man more publicity? But it’s important, I think, to 
remain aware and wary of people like Mr Den Hollander.” 

The imputation here is that Plaintiff, as an attorney, is so evil, so dangerous that Shepherd must 

warn her many readers to be on the alert for him and anything he does—not unlike a wanted 

poster for a terrorist. Shepherd is communicating that any activities Plaintiff engages in as an 

attorney will violated the rights of women. Such a communication depicts a lawyer as lacking in 

moral and ethical principles and is therefore per se libel. It is also a clear expression of 

Defendant Shepherd’s intent in publishing her articles on the Male Studies courses. She sees 

herself as the avenging angel who uses her swift verbal sword to slay all men’s rights advocates, 

including Plaintiff. 

i. “I suspect the people at UniSA who flirted with the idea of bringing him over to 
teach may not have really understood his philosophy.” 

Shepherd imputes that she understands Plaintiffs legal philosophy, but fails to recite to the facts 

on which she bases that conclusion. She also imputes that Plaintiffs philosophy is so malevolent 

that no university would employ him to lecturer on the history of the law. Plaintiff has practice 
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law for nearly 30 years that has included the U.S. Treasury Department’s Honors Program, as an 
associate at Cravath, Swaine & Moore and in New York State and federal courts. Shepherd has 
practiced the law nowhere, so she is not exactly in a position to criticize legal philosophy or even 
understand it, yet she does. 

Opinion 

260. A statement that implies a basis in facts which are not disclosed to the reader is 
actionable “because a reasonable listener or reader would infer that ‘the speaker [or writer] 
knows certain facts, unknown to [the] audience, which support [the statement] and are 
detrimental to the person [toward] whom [the communication is directed].’” Gross v. New York 
Times Co., 82 N.Y.2d 146, 153-54 (1993)(quoting Steinhilber v. Alphonse, 68 N.Y.2d 283, 290 
(1986). 

261. To determine whether a statement is a protected opinion means that “In addition 
to considering the immediate context in which the disputed words appear, the courts are required 
to take into consideration the larger context in which the statements were published, including 
the nature of the particular forum.” Brian v. Richardson, 87 N.Y.2d 46, 51 (1995). 

262. Articles that appear in the news section of newspapers where, unlike the editorial 
section, the reader expects to find factual accounts encourage the reasonable reader to be less 
skeptical and more willing to conclude that what was stated were facts or implied facts and not 
opinion. Gross v. New York Times Co., 82 N.Y.2d 146, 156 (1993). 

263. All of Defendant Shepherd’s libelous articles were published in the “News” 
section of The Advertiser-Sun Mail Messenger newspaper in print and online. 

264. Even if they were not, “[d]espite [the courts] firm commitment to encouraging the 
robust exchange of ideas through [the news] media, [the courts] have never suggested that an 


85 



editorial page or a newspaper column confers a license to make false factual accusations and 
thereby unjustly destroy individuals’ reputations.” Brian v. Richardson, 87 N.Y.2d 46, 52 
(1995). 

265. If this Court concludes any of Defendant Shepherd’s articles were published as 
opinions, they are still actionable because they failed to present to the reader the facts on which 
her libelous statements were based. 

Constitutional Malice 

266. It is not necessary on a dismissal motion to show actual malice. Alianza 
Dominicana, Inc. v. Luna, 229 A.D.2d 328, 329 (1st Dept. 1996)(“Plaintiff has met the threshold 
test of establishing that the remarks . . . are actionable and after discovery has been completed, it 
will be the burden of plaintiff... to prove that defendant[s’] remarks were false and that they 
were made with actual malice [constitutional malice].”). 

267. Constitutional malice for defamation requires knowingly making a falsehood 
statement or making a statement with reckless disregard for the truth. New York Times Co. v. 
Sullivan, 376 U.S. 254, 279-280, 285-286 (1964). 

268. Reckless disregard means that when defendant made the statement, he entertained 
serious doubts as to the truth of the statement, or made the statement with a high degree of 
awareness that it was probably false. Thanasoulis v. National Ass ’n for Specialty Foods Trade, 
Inc., 226 A.D.2d 227, 228 (A.D. 1st Dept. 1996). 

269. A failure to investigate may amount to a purposeful avoidance of the truth where 
that inaction was a product of a deliberate decision not to acquire knowledge of facts that might 
confirm the probable falsity of the published statement. Sweeney v. Prisoners ’ Legal Servs., 84 
N.Y.2d 786, 793 (1995). 
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270. 


Shepherd wrote four articles libeling Plaintiff but only interviewed him once for 


at most 10 minutes after publishing her first libelous article on January 12, 2014. In that one 
interview, she did not inquire into the men’s rights cases he has brought, his philosophy, his 
definition of “anti-feminist,” his view of females, his view of censorship of the press, his 
academic credentials—two graduate degrees with honors, how government discriminates against 
men, did he hate women, was he perpetually angry, did he regularly engage in fraud, did he 
identify with Hannibal Lecter, did he think women were villains, what were his legal credentials, 
did he know how to write a complaint, why does he file cases in court, etc. Shepherd did not 
explore any of these areas with Plaintiff, but that didn’t stop her from making false libelous 
statements concerning such that reflected adversely on Plaintiffs reputation as a lawyer and a 
human being. 

271. She didn’t ask because she didn’t want to know, since the answers might have 
prevented her from demonizing Plaintiff, with whom she philosophically disagreed, to over 1.7 
million readers. 

272. “[A] plaintiff is entitled to prove the defendant’s state of mind through 
circumstantial evidence,” Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 

668 (1989), which in this case will require discovery. 

273. Defendant Shepherd never reviewed the contents of Plaintiff s “Males and the 
Law” section and never read the documents in his men’s rights cases, yet she speculated and 
conjectured about Plaintiff concerning such because to her he was a “Men’s Rights Extremist” or 
MRE. Such speculation and conjecture infers constitutional malice. Prozeralikv. Capital Cities 
Communications, Inc., 82 N.Y.2d 466, 475-476 (1993). The actual evidence of such will have to 
be produced in discovery. 
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274. 


The libelous material in Shepherd’s articles did not meet with the standards of 


news reporting in infonnation gathering and dissemination because she failed to obtain objective 
verification, failed to search for material, failed to do original research and relied on sources, 
such as her experts, that raised substantial questions of accuracy and the good faith of those 
sources, St. Amantv. Thompson, 390 U.S. 727, 732 (1968)("recklessness may be found where 
there are obvious reasons to doubt the veracity of the informant or the accuracy of his reports.”). 
Such failures by Shepherd to adhere to the custom, practices and ethics of the news media 
indicate the need for a trial on the issue of malice. Kerwick v. Orange County Publications Div. 
of Ottaway Newspapers, Inc., 53 N.Y.2d 625, 627 (1981). 

275. Defendant Shepherd’s failure to follow her newspaper’s Code of Conduct and that 
of the Australian Press Council indicate at the very least that she was negligent and at worse 
intentionally avoided the truth. (First Am. Cmplnt. 189-191). 

276. Evidence of negligence, ill will, bias, spite or prejudice are admissible on the 
issue of constitutional malice. See Harte-Hanks Communications, Inc. v. Connaughton, 491 
U.S. 657, 668 (1989). 

277. As for ill will, bias, spite or prejudice, Defendant Shepherd regularly 
demonstrates such in her articles where she refers to men’s rights advocates as “Men’s Rights 
Extremists” or “MREs.” 

278. For example in her January 10, 2012 news article Men’s rights extremists go 

online (First Am. Cmplnt., Ex. B), she wrote: 

THERE’S a movement that sees males - generally straight, middle-aged, white 
males - as the new oppressed. Seriously. 

They [MREs] have a persecution complex, and aggressively lobby for better 
rights for men - usually at the expense of women. 
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[Their] false claims are not just sinister ideas confined to the interwebs - they’re 
calls to action. Men’s Rights Extremists are actively lobbying to change 
Australian laws. They are spreading misinformation and trying to discredit good 
policies and good programs. 

The MREs ... Dr Flood says . . . have already influenced family law, government 
policy and community attitudes, subtly shifting the balance to better protect 
perpetrators and discredit victims. 

They provide a heady, toxic mix of bitter, self-righteous fury. . . . [T]o come 
together and foment trouble. 

279. Plaintiff requested of Defendant Shepherd a retraction of her libelous statements, 
but so far none has been forthcoming. Shepherd’s refusal of Plaintiff s request for a retraction 
may be used by plaintiff as bearing on defendant’s common law malice in the original 
publications. Crane v. Bennett, 177 N.Y. 106, 108 (1904). 

Damages 

Special 

280. The First Amended Complaint alleges special harm from the denial of 
employment that Plaintiff would have received. (First Am. Cmplnt. ]f 210). 

Compensatory 

281. “In an action for libel, it is unnecessary for the plaintiff to prove affirmatively that 
he sustained damage in consequence of the libelous publication.” Sanderson v. Caldwell, 45 
N.Y. 398 (1871). 

282. If a libelous statement is per se actionable, the law presumes damages and the 
plaintiff need not specifically allege or prove such. See Jewell v. NYP Holdings, Inc., 23 
F.Supp.2d 348, 399 (S.D.N.Y. 1998). 

283. Shepherd’s statements were libel per se; therefore, it is up to the jury to detennine 
the amount of compensatory damages. 
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284. In addition to harms suffered up to the date of trial, general damages may be 
awarded for such future hann to reputation which the jury finds it is reasonable to assume will 
follow. Faulk v. Aware, Inc., 35 Misc.2d 302, 306 (N.Y. Sup. Ct. 1962). 

Punitive 

285. To justify an award of punitive damages, plaintiff must establish common law 
malice, consisting of hatred, ill will, spite or wanton, reckless, or willful disregard of the rights of 
another or the injurious effect of defendant's conduct upon another. Prozeralik v. Capital Cities 
Communications, 82 N.Y.2d 466, 470 (1993). 

286. Plaintiff has alleged common law malice on the part of Defendant Shepherd in the 
First Amended Complaint at 52, 62,70, 93, 103, 110, 113, 114, 120, 122, 158, 162, 188,212, 
and 215. 

287. Further, where a publication is libel per se, as with Shepherd’s libelous 
statements, the jury may infer from publication the malice necessary to award punitive damages. 
Brant v. Morning Journal Assn., 80 N.Y.S. 1002, 1006 (1 st A.D. 1903), aff’d 111 N.Y. 544. 

288. The core goal of a libel cause of action in a case such as this is to protect the 
individual’s historic right to vindicate reputation without impairing the constitutional guarantee 
of free speech. In this case, the reputation of a lawyer with significant professional credentials 
was impaired by a series of widely read newspaper articles that portrayed him as anti- woman, 
lacking in integrity and worse. Plaintiff should be pennitted to go forward in an effort to 
establish a right to a libel recovery. “[Defendants’ expressional rights as well as the cherished 
values embodied in the First Amendment guarantees can be adequately protected in this context 
by the well-established rule requiring that plaintiff prove not only that the statements he cites are 
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false and defamatory but also that they were made with actual malice.” Gross v. New York 
Times Co., 82 N.Y.2d 146, 156 (1993). 

WHEREFORE Plaintiff requests that Defendants’ second motion to dismiss be denied. 

/S/ 


Roy Den Hollander 
Plaintiff and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 

Sworn to before me on royl7den@gmail.com 

4th day of November 2014 

/S/ 


Notary Public 
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Bloomberg Businessweek 

j Search 

September 06, 2014 9:25 AM ET 
Media 

Company Overview of Advertiser Newspapers Pty. Limited 


Company Overview 

Advertiser Newspapers Pty. Limited publishes newspapers and magazines. It offers breaking, South Australia, 
national, world, education, opinion, force, and weather news; entertainment news on Adelaide confidential, festivals, 
music, movies, TV and radio, and arts; travel news; and footy, soccer, NRL, rugby, cricket, tennis, racing, Olympics, 
basketball, netball, golf, motorsport, and cycling sport news. The company also provides business breaking, 
business, mining and energy, and business owner news; news on banking, money matters, superannuation, 
investing, and interest rates; news on sci-tech, tablets, smartphones, and gaming; real estate news; and employment 
news, job search, salary calculator, and job advertisements. In addition, Advertiser Newspapers Pty. Limited offers 
news on food and wine, sex and relationships, fashion and beauty, and competitions and giveaways; cars guide, 
news, and reviews to buy and sell; classifieds; and photo galleries, events guides, social pictures, South Australia 
business journals, money guides and tools, and horoscopes. Further, it operates AdelaideNow, a Website for digital 
news. The company was founded in 1929 and is based in Adelaide, Australia Advertiser Newspapers Pty. Limited 
operates as a subsidiary of News Corporation. 

Hide Detailed Description 
31 Waymouth Street 
Adelaide, SA 5000 

Australia 


Founded in 1929 
Phone: 

61 8 8206 2000 

Fax: 

61 8 8206 3669 

www.adelaidenow.com.au 


Key Executives For Advertiser Newspapers Pty. Limited 
Mr. Michael Miller 
Managing Director 

Compensation as of Fiscal Year 2014. 


Advertiser Newspapers Pty. Limited Key Developments 

Humprey B Bear, Imagination & Shane Yeend Sue the Advertiser Newspapers Pty. Limited in 
Australia for Defamation & Injurious Falsehood 

Feb 26 13 

Humphrey B Bear, his owners Imagination and its CEO Shane Yeend are in the Supreme Court of South Australia on 
February 26, 2013 as part of their ongoing claim for defamation and injurious falsehood against Advertiser 
Newspapers Pty. Limited over false allegations published in a story in March 2012 titled "High flyer in ugly court 
battle". February 26, 2013, hearing involves an attempt by the Advertiser to strike out references to website material 












that was easily accessible via a simple Google search and should have set off alarm bells at the newspaper as to the 
credibility of the individual who was making the false allegations. The Advertiser ran the story with a sensational sub¬ 
headline of "Entrepreneur accused of threatening to kill", while it’s interstate News Limited stablemates ran similar 
stories under headlines such as "Kill threats by Humphrey's owner claim". The allegations contained in The 
Advertiser's story were republished around the world by many other publications. The publications have caused 
irreparable damage to the company, the individuals and Humphrey B Bear himself; one of the world’s oldest 
children's brands. A central aspect of this lawsuit is that The Advertiser received an unsolicited copy of an outrageous 
statement of claim that was not prepared by a lawyer but by a self-represented individual. The statement of claim 
contained numerous serious and unsubstantiated allegations about Mr. Yeend, and others. As the statement of claim 
had been lodged in the Supreme Court of Victoria, The Advertiser now claims it could publish its contents as they 
pleased, without any obligation whatsoever to check the bona fides of the serious allegations, including an internet 
search via Google or similar. Now they want to strike out all references to web material concerning the self- 
represented individual that was available to them, so it can’t be used in this case. The Advertiser was urged to make 
its own investigations as to the bona fides of the allegations in the statement of claim before they published any 
article. The Advertiser has refused to apologise for publishing the false allegations in its article. 


Similar Private Companies By Industry 

Company Name 

Region 

Winning Post 

Asia 

Imparja Television Pty. Ltd. 

Asia 

Deluxe Australia Pty Ltd. 

Asia 

Crown Content Pty. Ltd. 

Asia 

Beyond Digital Media 
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Chairman, Advertiser Newspapers Ptv Ltd (/Profiles/Companies/FOXA:US) 


Career History 

Chairman 

Advertiser Newspapers Ltd, 1990-PRESENT 

Chairman 

Adelaide Bank Ltd, 3/1999-2/2001 
Chairman 

Royal Adelaide Hospital, 1991-1996 


jshow More 


Website: www.21cf.com(http://www.21cf.com) 

Corporate Information 

Address: 

1211 Avenue of Americas 
8th Floor 

New York, NY 10036 
United States 

Phone: 1-212-852-7000 (tel:1-212-852-7000) 

Fax: 1-212-852-7145 (tel.1-212-852-7145) 

Web url: www.21cf.com(http://www.21cf.com) 


Personal Information 

Education 

Univ of Adelaide 


Memberships 

Board Memberships 

Envic Holdings 2 Ltd (/profiles/companies/ENC:AU) 

Board Member, PRESENT 












Advertiser Newspapers Ltd (/profiles/companies/FOXAtUS) 
Chairman, 1990-PRESENT 
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Other Memberships 

Media Council of Australia 
Chairman 

Advertising Industries Council 
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Digital First Media Announces AdTaxi Partnership with News Corp Australia | Digital Fi... Page 1 of 3 


Digital First Media 

• Home 

• Products 

• Careers 

• Leadership 

• Contact Us 

Digital First Media's more than 800 multi-platform products reach 64 million Americans 
each month across 14 states. 

Press Releases 

Digital First Media Announces AdTaxi Partnership with News Corp Australia 

Monday, January 27,2014 

New York, NY (January 27, 2014) - Digital First Media today announced an exclusive AdTaxi 
Alliance Network partnership with News Corp Australia . 

The partnership includes the launch of news. Xtend by News Corp Australia, a digital-marketing 
extension package for small to medium sized businesses in Australia. 

“We are pleased to have News Corp Australia as a partner and to introduce AdTaxi’s full-service suite 
of digital marketing products to the Australian market,” said John Paton, Chief Executive Officer of 
Digital First Media. “News Corp Australia has a powerful network of newspaper brands which have 
deep relationships with readers and advertisers. This partnership provides solutions that allow News 
Corp Australia to strengthen the relationships it has with local advertisers looking at expanding brand 
campaigns online.” 

With the launch of news Xtend, News Corp Australia will be offering easy-to-buy packages that 
include digital display advertising across its network of websites, along with a full complement of 
digital marketing solutions including social media, email, search engine optimization and search 
engine marketing. 

“The launch of news Xtend with Digital First Media means we can now provide tailored digital 
marketing solutions for our valued and valuable network of advertisers,” said Alisa Bowen, News 
Corp Australia’s Group Director - Digital Product and Development. “We are simplifying the process 
for small to medium businesses and offering access to a greater number of audiences across platforms. 
Our team of digital sales specialists will ensure, through this partnership, local advertisers receive the 
best and most creative multi-channel package possible for their brand.” 

News Corp Australia joins the AdTaxi Alliance Network that includes partners in Canada, Ireland , 
Israel and the United States. 


http://www.digitalfirstmedia.com/news_corp_australia/ 
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About Digital First Media 

Digital First Media, headquartered in New York City, reaches more than 67 million Americans each 
month through more than 800 multi-platform products across 18 states. 

For more information contact: 

Jonathan Cooper 

Vice President Media Relations & Employee Communications 
Digital First Media 
jcooper@digitalfirstmedia.com 
(215) 867-2022 

Press Releases 


Digital First Media to Explore Strategic Alternatives 


Friday, September 12, 2014 


Digital First Media Announces Chief Financial Officer Barbara Bennett Leaving 
the Company; Michael Koren Appointed CFO 

Wednesday, July 23, 2014 


Digital First Media Announces the Appointment Of Steven B. Rossi As President 

Tuesday, July 8, 2014 

What we do 

Our Products 
Press Releases 
The Open Newsroom 
CEO John Paton's Blog 

Digital First Media 

5 Hanover Square 
25th Floor 

New York, NY 10005 

Digital First Media 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:45 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Thu, Jan 9, 2014 at 7:18 PM 
Subject: Male studies course 
To: "mgroth@wagner.edu" <mgroth@wagner.edu> 


Hi there - I need to speak to you about a story I’m writing on the Male Studies course- could you please get in 
touch? My number here is 0011 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


Advertiser 

AjA* Newspapers 
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This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory ctory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 7:51 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


This one! 


http://www.bswhn.org.au/attachments/article/900/malestudies_eoi.pdf 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 11:15 AM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello! 

You speak of "the Male Studies course." Which are you referring to? I will be happy to respond to you. 
M Groth, PhD 


[Quoted text hidden] 
[Quoted text hidden] 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 9:05 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


Would you say that there is no hate on sites like A Voice For Men, which two of the lecturers have written 
for? You don't really need to respond to that, I just wanted to point out that there certainly is hate out 
there. 


The only other question I really had for you was about date rape seminars, do you stand by argument that 
anti-date-rape seminars discourage men from attending university? 


Let me know, thank you so much. 


Tory 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:11 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello again! 

Email is better than phone since I am in the States. 

I’m curious to know why I especially can be helpful to you on this but am glad to give you some data for working 
up your article. (Perhaps it belongs more appropriately in the Health and/or Education sections of the 
newspaper.) 

I have been interested in the forming of male studies as a scholarly discipline and I am familiar with UniSA’s 
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plans to offer the first certificate and the other three proposed certificates, which will be the first graduate 
certificates in male studies anywhere in the world, to be followed in due course by a master's degree and a 
doctorate in the field, It is a much needed area of study given the importance of emergent health and well-being 
issues affecting men worldwide, as well as trends in education of boys and young males at the primary 
(elementary school) level and university level. 

Boys are now well behind girls in primary school achievement; the suicide rate for teenage males is four times 
that of females at the same age in the States, Canada and other great democracies such as Australia; 
attendance at university is under 40%, an all-time low in the States. Research on male health (prostate cancer, 
for example) lags behind that of all health research (hypertension, diabetes) and research on female-specific 
ailments (breast and uterine cancer) in funding, which is a concern for our large democracies which need healthy 
men and women, fathers and mothers. The suicide rate for early middle-age men (30s and 40s) has increased 
dramatically in the last two decades, reflecting a decrease in health and well-being of men, in part due to 
economic trends in the States. My understanding is the economy is stronger in Australia, which means that the 
reasons for this tragedy are psychological. None of is good for women and female partners of men, children, and 
the parents of men in their prime years. 

I am certainly encouraged to see UniSA in collaboration with the Australian Institute of Men's Health and Studies 
(AIMHS) (see the announcement you forwarded to me) taking the initiative in addressing these issues by offering 
instruction and professional certification for individuals (male and female) who wish to work with men and boys in 
healthcare, education and policy-creation. There is a great deal of informing to do about issues that have 
remained in the shadows for a very long time, and individuals with such certificates will be in a position to do this 
as counselors, nurses, teachers and others are much needed. 

I think everyone will be supportive of your bringing this male-positive, proactive work to the readership of the 
Advertise /1 As for hate, I see none of it in any of this. To the contrary, this is inspired by interest in supporting 
men and boys, which is good for women as well as the men served. 

I am happy to talk with you more about this if you have additional questions. 

[Quoted text hidden] 

[Quoted text hidden] 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> 

To: Roy Den Hollander <roy17den@gmail.com> 


Mon, Sep 1, 2014 at 12:46 PM 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Fri, Jan 10, 2014 at 12:46 AM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


The story I'm writing is about links between some of the lecturers in the new course and the fringe 
elements of the men's rights movements, so I'm trying to find out more on what people are passionate 
about... 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:44 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


I’m not certain what your second question has to do with the certificate course at UniSA. 


[Quoted text hidden] 
[Quoted text hidden] 
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Fwd: Article 

Miles Groth <mgroth@wagner.edu> 

To: Roy Den Hollander <roy17den@gmail.com> 



Mon, Sep 1, 2014 at 12:47 PM 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Sun, Jan 12, 2014 at 6:37 PM 

Subject: RE: Article 

To: Miles Groth <mgroth@wagner.edu> 


I'm sorry, that reply doesn't seem to be in the email thread, but I am writing a follow-up story for 
tomorrow so am happy to have another look. 


Can I just clarify -you are reported in several publications as arguing that date-rape seminars contribute 
to male studies feeling unwelcome on campuses and you have linked this to declining male enrolment. Is 
that not the case? 


Also is it correct that you will be giving a presentation at the A Voice For Men conference this year? 


Thank you, 


Tory 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Monday, 13 January 2014 12:57 AM 
To: Shepherd, Tory 
Subject: Article 


Your reporter evidently did not read my reply to your last question to me about date rape seminars on university 
campuses. My reply was, No. They do not discourage males from going to university. Why was I not quoted 
accurately? This is not responsible journalism. You are shown as Political Editor. Who wrote the article under 
your supervision and editorial oversight? 


M Groth, PhD 
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Sent from my BlackBerry® PlayBook™ 
www.blackberry.com 


This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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Fwd: A Job Well Done! 


Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:47 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Mon, Mar 3, 2014 at 7:35 PM 
Subject: RE: A Job Well Done! 

To: Miles Groth <mgroth@wagner.edu> 


I have no idea what you're talking about. 


If there is any substance to what you say, I'd be happy to write a follow up story. 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Tuesday, 4 March 2014 11:34 AM 
To: Shepherd, Tory 
Subject: A Job Well Done! 


Tory, 

Since talking with you here some weeks ago, a great deal has happened as a result of your article in the 
Advertiser, as you know. What you may not know is that since the program of studies was cancelled by the 
University of South Australia, many thousands of elderly men in the Outback will now not receive care, hundreds 
of thousands of boys will not be served who have been diagnosed with ADHD, the children (boys and girls) of 
fathers who would have been supported in dealing with divorce will now be left adrift, and in general the health 
care needs of young and middle-age men will be under-served overall. A job well done! And, yes, the impact of 
this on women and girls will be just as strong. That may not have been factored in your decision to submit a 
piece about an educational endeavor you did not really understand. How gratifying it must be! I will sleep well 
tonight. All the best to you. 

Dr. Groth 

PS: There are a number of courses on ethics in journalism to be had online at the Uni and elsewhere. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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The Women’s Pages 

Australian Women Journalists Since 1850 


Lillian Roxon 

Journalist, foreign correspondent 
and rock music expert Lillian Roxon 
enjoyed a long and varied career 
before her untimely death in New 
York at the age of 41. She was the 
first full-time female employee at the 
Sydney Morning Herald's New York 
office, and her Rock Encyclopedia 
was published in 1969. 

Lillian Roxon was born Liliana 
Ropschitzin 1932, the daughter of 
Polish Jewish parents Izydor and 
Rosa. She spent her early childhood 
in Alassio on the Italian Riviera 
before emigrating with her parents 
and her brothers, Emanuele and 
Jacob, in 1940. They settled in Brisbane, where Izydor began work as a 
doctor. In November 1940, the family changed their name by deed poll to 
Roxon (though Izydor later changed again to Roxon-Ropschitz). They 
became known as Isadore, Rose, Milo, Lillian and Jack. 

Lillian was strongly influenced by the influx of American popular culture in 
wartime Brisbane, particularly after troops arrived with General MacArthur in 
1942. At school she demonstrated obvious intelligence and was a great 
story-teller, but she was rebellious and she aimed to shock. In 1944, aged 
twelve, she was sent to St Hilda's School at Southport, an Anglican boarding 
school for girls. The discipline did not find its mark with Lillian, and she 
completed her secondary schooling at Brisbane State High School. As a 
teenager, she socialized with members of the Miya Studio and the Barjai 
group in Brisbane, and kept up a friendship with Barbara Blackman. 

Roxon matriculated in 1948, and the following year she enrolled for a 
Bachelor of Arts at the University of Sydney. Almost inevitably, she became 



More information about 
Lillian Roxon can be found 
in the AWAP register. 
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involved with the Sydney 'Push', a 'self-styled group of socially, intellectually 
and sexually adventurous young people' who followed the philosophies of 
John Anderson, and of the Freethought Society co-founded by him. 
Essentially this meant questioning authority, particularly the authority of 
church and state. Lillian spent many formative hours with artists, actors, 
journalists, students, musicians, poets and fellow Push members at the Push 
hang-out, the Lincoln Inn Coffee Lounge. As an undergraduate, she 
contributed to the University's student newspaper, Horii Soit, including a 
regular gossip column called 'Postman's Knock'. She took five years to 
complete her degree, graduating in 1955 with majors in English and 
Philosophy. 

In 1956, Roxon's father passed away, and she spent eight months in New 
York. From January 1957, to the chagrin of her mother, she was writing for 
Weekend, Frank Packer's weekly tabloid magazine in Sydney. Roxon 
became chief reporter and section editor under Donald Horne. Soon 
afterward she returned to the United States, v\4iere she was employed at the 
New York bureau of the Sydney Daily Mirror. A short stint in London saw her 
writing for the Sydney Morning Herald's Fleet Street bureau, but Roxon 
returned once again to New York as a freelance journalist. Her weekly 
column appeared in the women's pages of the Sydney Sun from 1962. She 
also wrote for the Sun-Herald and the TV Times, and became the first 
female full-time employee at the New York office of the Sydney Morning 
Herald. Roxon wrote for the Herald until the end of her life. On occasion, 
feature articles for Woman's Day brought her into contact with the big 
names of the era. One assignment saw her on the set of Night of the Iguana 
in Mexico with director John Huston and actors Richard Burton, Ava Gardner 
and Deborah Kerr. Elizabeth Taylor was also on set, and Roxon mixed with 
them all. 

Evidently, Lillian Roxon was not phased by big names. By the 1960s, she 
was indulging a deep fascination with the new, fast and loud world of rock 
music and becoming well acquainted with the major rock musicians of the 
period. Her strong friendship with rock photographer Linda Eastman ended 
only with Linda's marriage to Paul McCartney. Roxon was renowned for her 
journalism, but perhaps found greater fame with her commentary on rock 
music, though the two often combined. In 1969 she published her now 
famous Rock Encyclopedia. It was, boasted its cover, 'the most ambitious 
book ever written on rock and its roots, an innovative treatment of the 
generation's heroes - the poets and minstrels of our time'. The encyclopedia 
listed rock groups, their members and their instruments, and contained 
biographical information, discographies and statistical analysis. It covered 
everyone from Chuck Berry to James Brown, Jimi Hendrix, Janis Joplin, Bo 
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Diddley and the Beatles, and was written with Roxon's trademark wit. The 
book was republished in 1971, and again by Eddie Naha in 1980. In her 
author's note, Roxon explained that 'trying to get the rock world to keep still 
long enough for me to take its picture was one of the most difficult tasks in 
putting this book together. Groups split even as I wrote of their inner 
harmony, and got themselves together just as I had acknowledged their 
tragic demise. Baritones turned sopranos overnight; bands expanded and 
contracted their personnel like concertinas... but then, isn't this restlessness 
exactly what rock is all about?' In the end, said Roxon, 'the music itself has 
to tell the story. This book is the companion to that story’. 

By the early 1970s she had a regular column, 'The Top of Pop', with New 
York's Sunday News, and another, 'The Intelligent Woman's Guide to Sex' in 
Mademoiselle magazine. Roxon had well and truly carved her own niche. 
Toward the end of her life, says biographer Robert Milliken, she 'had an 
influential platform in New York as a popular feminist as well as a rock 
expert'. Roxon never married. Troubled by asthma throughout her life, she 
was finally overcome by the illness and died in her New York home on 10 
August 1973, aged 41. 


Barbara Lemon 


Image 

Image reproduced courtesy of the Sydney Morning Herald 


©Australian Women’s Archives Project, 2008 
http://www.womenaustralia.info/exhib/cal/roxon.html 
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Interview: Caroline Overington, 
Journalist and Writer 

Posted by Sarah Tabitha | Posted on 4:10 AM 
Category: interview 



Caroline Overington is one of Australia's best female journalists. She has had en extraordinary 
career that includes working for The Age and as New York correspondent for The Sydney 
Morning Herald. Currently she works as a reporter for The Australian. To describe her as an 
award winning journalist is also no understatement - in November 2006 Caroline won the 
prestigious Sir Keith Murdoch Award for Journalism and then the 2007 Walkley Award for 
investigative journalism for her coverage of the AWB scandal. 

The incredibly talented woman has also written three books including Kickback (2007) is based 
on her coverage of the AWB scandal and a novel, Ghost Child was released last year with rave 
reviews. Her novel I came to say goodbye was released two months that touches upon the 
subject of child protection. 

There is an incredible video interview on her friend Mia Freedman's website Mama Mia about the 
issue of parents killing their children after the death of a little boy called Imran Zilic and the legal 
issues of reporting that surround it - both the video and Caroline's article on it are pieces of 
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10 followers 
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Facebook social plugin 




Interview: Susan 
Maushart, Writer 
I have a Saturday 
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cup of tea (T2's 
French Earl Grey is a 
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ravenously dev... 


Sarah's column: Is the 
position of editor of a 
daily newspaper in 
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considers himself a 
very lucky guy. He 






9/5/2014 


Doorways: Interview; Caroline Oaring ton, Journalist and Writer 

extremely high quality journalism that will bring you to tears. If you are after something amazing 
to watch, I suggest you view it here. 

She is also a mother of twins but I was reluctant to ask her how she manages juggling her children 
while being a writer. Why? Because I felt that I was asking a sexist question. Do men who are 
successful journalists or just successful in their own right often get asked, 'How they manage 
juggling their kids with their work,' - No. 

She is a fantastic writer and we were absolutely thrilled that she agreed to an interview for 
Doorways. Take particular note of her answer to how she get’s into her 'writing mode' - very well 
answered. 

How did you get into journalism? 

I did work experience at the Melton Mail Express, in my home town of Melton, at the age of 13. I 
took a cadetship on suburban newspapers after I finished my HSCat 17, hoping to one day get on 
at The Age (The Age owned the local papers in those days.) 

What was it like working in New York to become a foreign correspondent for The 
Sydney Morning Herald and The Age? 

The Age and the SMH sent me to New York in 2002. My husband and I had twins. They were 18 
months old. It was amusing to us, trying to get their big stroller onto the subway (nobody has a 
car); and through the snow in winter. But ohviously it was magical. We had toboggan rides, and 
rode the carousel at Toys RUs in Times Square, and played in Central Park, and went ice-skating. 

I even did some work! 

In your opinion, what are some of the differences between working for News Ltd 
and Fairfax? 

The most fun I've ever had in my life is working for newspapapers. I don't really mind which ones. 

How do you bounce between writing fiction and non-fiction? 

It is often difficult, as a reporter, to tell the whole story: the police won't talk to you, except 
through spokespeople who often weren’t even at the scene of the crime; the hospital won't talk to 
you; the surgeon operating on the victim wont; very often, even witnesses are told to keep quiet. 

That is very difficult from when I started 18 years ago, and you could just bowl up to a crime 
scene and see things for yourself. We've become very strange and secretive, usually to protect 
the reputations of politicians. 

In fiction, I have found a freedom to write what really goes on in society: I can say what I've seen 
when I've walked into houses where children have been neglected; I can discuss what it might be 
like to be a child whose brother was murdered by the parents, having to grow up with a mother in 
jail, and so forth. 

My readers are clever: they know it's all true. 

What are some of the habits you always do to get yourself into 'writing-mode'? 

I have had many giggles about this with my friend Mia Freedman. We both have young children. 

We are always saying how marvellous it would be to 'catch the Muse’ and go into a light and 
beautiful room and write away, with a tea cup and saucer, as the inspiration strikes. The reality is 
quite different: the children might need a volcano for a school project. Lunches have to be made. 

So I write when I can. 

What is your advice to other aspiring journalists? 

It is much easier to get started these days, but you have to be prepared to write for nothing for a 
while. Write for blogs. Write your own blog! Write for the local paper. Write for the university 
magazine. Keep all your clippings. And then apply, apply, apply, for every job you can find. 
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Hands on with iPad news aggregators 

Date 

June 18 , 2010 



Gadgets on the go 


Adam Turner is an award-winning Australian freelance technology journalist with a passion for gadgets and the "digital lounge room”. 
View more entries from Gadgets on the go_ 
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The Early Edition on the iPad. 

Newspapers are rushing to embrace the iPad, but impressive news aggregator apps are beating the media giants at their 
own game. 

Old school media giants are hoping the iPad will offer a platform on which they can charge for content, which is obviously 
a challenge when they continue to give away that content for free on their websites and RSS feeds. The issue came to a 
head last week when theNew York Times demanded Apple pull the Pulse iPad RSS reader from the iTunes store, with 
the NYT claiming the app was infringing copyright by using the paper's RSS feeds without permission. The whole 
situation would be laughable if it wasn't such an important issue that demonstrates the challenges facing old-world media 
dinosaurs in the new online age. Thankfully Apple didn't side with the New York Times, despite their close relationship, 
and Pulse was quickly returned to the iTunes store. 

On Monday I took a look at some of the iPad apps offered by newspapers, but today I want to look at four impressive 
news aggregators; Pulse ($4 99), The Early Edition ($4.99), Sources($2.49) and PressReader (free). 

Sources is really just an elegant skin for the Australian Google News website, copying the top headline in each news 
cluster. Compare Source's Science & Technology listing with Google News Australia Sci/Tech listings and you'll see 
they're identical. Sources just leaves out the images and only shows the top headline in each group of stories. Click on a 
headline and it opens a browser window within the app, with a Related button offering links to other stories in that Google 
News cluster. 

Sources offers a nice looking interface, with the ability to change the font size and add your own RSS feeds. You can also 
add custom topic searches, such as "Kevin Rudd", but again this is sourcing its stories from Google's "Personalized 
Edition" feature. You'll get all the same information by viewing the Google News page in Mobile Safari, with the added 
benefits of seeing the pictures and extra story links that Sources strips away on its main pages. 

Unlike Sources, Pulse is a dedicated RSS reader. You can load up to 20 RSS feeds, which are displayed in strips across 
the page. You can scroll across a strip to view entries in that feed, looking at the headline and either a pic or the intro. Tap 
on an item and it opens up a view of the RSS feed, with a web button that gives you a browser view (still within the app) 
so you can see the entire story'. 

One of Pulse's strengths is that while you're reading a story in portrait mode, the scrolling list of stories in the feed is 
displayed across the bottom of the screen - making it really easy to flick between stories. You can also stay in browser 
view, rather than flicking back to RSS view each time you flick to a new story, which offers a very smooth reading 
experience. 

Pulse lets you search for RSS feeds, choose from a list of Features Sources or import feeds from Google Reader, which is 



probably the easiest way to manage your feeds. The 20 feed limit is frustrating, but you could get around this by using 
services such as Yahoo! Pipes to combine feeds. Pulse doesn't seem to like Yahoo! Pipes feeds, but you can work around 
this by filtering them through other RSS services such as FeedRinse (although keep in mind the more step in the process 
the less up to date your RSS feeds will be). 

The Early Edition (pictured above) doesn't look as slick as Pulse, but it's a lot more flexible. It's a "river of news" style 
reader which draws on multiple RSS feeds and lays out the results like a newspaper page. I've seen desktop RSS readers 
offer something similar, but this is the first time I've seen it on the iPad. The result is more impressive than some of the 
iPad apps offered by the newspapers. The front page displays around 10 stories, with the headline, the first few paragraphs 
and sometimes a pic (depending on what's included in the RSS feeds). If the full story is provided by RSS you can scroll 
through the text in the box or tap on it to open the story. Sometimes you'll only get a snippet but you can click on a link to 
view the original website while remaining within the app. 

One of the things I love about The Early Edition is that I can keep flicking to see page after page of headlines, intros and 
pics laid out just like a newspaper. You even get an iBooks-esque curling page turn. The Early Edition's real strength is the 
ability to edit and group the news feeds. It contains 350 news feeds by default, split into categories such as Business, 
Design, Food & Wine, Politics, Technology and World News. You can click on All Feeds to see them all mixed together, 
or a single category to see just those feeds mixed together. You can even just click one feed to see all its articles laid out 
on the page. So it's possible to design your own custom newspapers and easily switch between them. There's also a Today 
button to ensure you're only reading the latest news. 

The icing on the cake is that you can add new feeds and new categories, plus you can import feeds from Google Reader or 
an OPML file. If you know your way around Yahoo! Pipes you can dig into the newspaper websites and RSS feeds to 
build custom newspapers that would make the New York Times' lawyers turn purple. 

The fact The Early Edition relies on RSS feeds is both its strength and its weakness. Sometimes you get the whole story, 
while sometimes you need to tap again to view the original (similar to Pulse). The story layout is very basic, you can't 
adjust the font size and you can't flick left and right directly to the next story. It would be great if The Early Edition could 
add a few features from Pulse, such as the ability to flick between stories and stay in broswer mode. 

The newspaper feeds are more user-friendly in Pulse because you can remain in browser mode, although it can be slow to 
load the bloated newspaper pages. The Early Edition makes it easier to skim through stories as you do with a physical 
newspaper, while Pulse is perhaps better suited to picking through blogs. 

iPad apps such as The Early Edition and Pulse are putting the pressure on newspapers to deliver iPad apps that offer a 
superior reading experience to Mobile Safari. We've seen how the New York Times responds to such pressure, lets hope 
other publishers can take a more sensible approach. 

Then you have PressReader, an iPad/iPhone newspaper app which is in a league of its own. PressReader is linked to 
the PressDisplay service, which lets you download digital copies of newspapers from anywhere in the world. You pay 99 
US cents for each section of the new spaper under the Pay As You Go Plan, but the SUS9.95 per month plan buys you 31 
credits and the SUS29.95 plan buys you unlimited credits. Depending on how many sections you read, it's pretty good 
value compared to the cost of buying the paper each day. The iPad app comes with 7 free credits, although I think you can 
get a better free credit deal if you create an account via the website. PressReader also features subscription options for 
automatically downloading sections each day. 

PressReader downloads each newspaper section as a hi-res PDF, so you can flick through the pages as you would a normal 
newspaper. You can zoom in on an article to read it, but they've also been converted to text so you can tap on a story to 
bring it up in a text box. From here you can scroll through the story' (changing the font size if you wish) and even tap on a 
button to have the story read aloud in a surprisingly natural female digital voice. Once you've opened a text box, you can 
jump to the next story' with a tap rather than closing and opening the box again. 

The user experience is very slick and probably the closest I've seen to replicating the traditional newspaper experience. 

The Age and SMH sections I downloaded were each around 50MB . so you might want to download the paper at home 
each morning rather than doing it on the train via a mobile broadband network. Tehnically you might be able to replicate 
something similar using The Early Edition and Yahoo! Pipes, but once you've seen PressReader in action you'll happily 


hand over 99 cents per section. If the newspapers want people to cough up money for their dedicated iPad apps, they need 
to match the slick user experience of PressReader 

On top of this, PressReader offers an Online option which creates a "river of news stream" from papers around the world - 
you can tap on any story to read it and then see a list of related stories from other newspapers. You can even search for 
terms, such as Socceroos, and get a list of stories from various newspapers (which can be filtered according to country or 
language). As far as I can tell the online options are free, although the pricing model isn't very well explained. 

From what I've seen, PressReader blows everything else out of the water. It almost seems too good to be true, but it is 
legit. This hasn't stopped the publishers trying to nobble it. It seems Fairfax is attempting to block NSW readers from 
downloading the Sydney Morning Herald and the Sun Herald, there's a long thread about it over at Whirlpool. It's worth 
reading through that thread if you're thinking about signing up for a PressReader subscription. 

Regular readers will know that I've been slow to warm to my iPad, even though I've had it since a few days after the US 
release. My argument has always been that the iPad is really just a luxury toy unless you can find a good use for it. If 
you're a news junkie, apps such as The Early Edition, Pulse and especially PressReader could be the excuse you've been 
looking for to buy an iPad. Soon I'll take a look at what the iPad has to offer in terms of magazines. 
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The Sydney Morning Herald | Newspaper Replica 






The SMH Newspaper Replica is a digital replica of The 
Sydney Morning Herald newspaper available on your 
computer or iPad from Bam each morning. It's the 
newspaper you know and love in an easy-to-use, 
portable and searchable format 




Newspaper Subscribers 

If you have the SMH home delivered more than 
2 days a week, access to the Newspaper Replica 
is included in yeur subscription 




https://smh.digitaleditions.com.au/ 


1/1 

























EXHIBIT 9 




The Newspaper Works partners 
with PressReader for app 

The Newspaper Works / 19 August, 2014 

1 

The Newspaper Works will launch an app for iOS and Android devices this week, as part of a partnership with 
global digital distribution and publishing company PressReader. 

PressReader, a major sponsor of this year’s Future Forum industry conference, will host the app, which has 
been built to publish digital editions for mobile and tablet of print publications TheBtiUetin , The Works and 
special industry' magazines like the Infographic Annual. 

CEO of The Newspaper Works, Mark Hollands, said that "'publishing and communication is at the heartbeat of 
this organisation.” 

"We are delighted to work with PressReader to offer our content in apps on both the iOS and Android 
platforms.” 

PressReader has developed major partnerships in Australia and New Zealand with newspaper and magazine 
publishers like Fairfax Media, News Corp. APN, Nextmedia and McPherson Media Group. In addition to its 
publisher partnerships, PressReader has also struck deals with local libraries, hotels, government agencies, city 
councils and device manufacturers (OEMs), as well as transportation companies like Virgin Australia - 
allow ing customers or employees to access PressReader published content via a Wi-Fi connection. 

Executive vice-president for PressReader, Nikolay Malyarov, who is in Sydney for the Future Forum, said the 
company’s distribution network gave publishers the ability to target audiences that are not necessarily tied to 
individual titles, but accessed content through search. 

"We’re able to reach audiences that are incredibly difficult to reach as a single publisher - audiences when 
they’re at hotels, libraries or on cruise ships,” Mr Malyarov said. 

"We allow publishers to use our technology and adapt it to their market, then retain their revenue to re-invest 
in the production of quality editorial content.” 

The Newspaper Works app will be launched this week and can be found by ty ping "The Newspaper Works’ 
into the lTunes Store, Google Play store or Windows Store from Friday. Thedesktop site linked to the app is 
currently live and features an archive of The New spaper Works' publications from the past year. Readers can 
also subscribe to The Newspaper Works’ PressReader site or app to have publications auto-sent when they are 
published. 

Internationally, PressReader distributes content for more than 4000 publishing partners from over 100 
countries. 


For more new s from The Newspaper Works, click here. 
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Company Overview. 


Founded in 1999. PressReader {hh';p:.//wA > .'.Pfe$-sRe-adef.co;)Vi is the global leader in multi¬ 
channel, cross-platform content distribution and monetization, and the chosen partner of 
more than 3,500 publishers from 100 countries. 

r PressReader provides consumers and businesses access to thousands of local, national and 
\ international full-content newspapers and magazines online, in print, and on tablets, 
smartphones and eReaders running iOS, Android, Android for Amazon, Windows 8 and 
Blackberry 10 operating systems. _ 


It offers the world's most engaging reading experience to millions of readers in 60 
languages and can be found in leading libraries, hotels, airlines, corporate and government 
buildings, cruise lines, airport lounges, schools and restaurants around the globe. 

As a fully-customizabte digital publishing platform, PressReader helps publishers of all 
sizes and media types expand their platform support, growglobal circulation and revenues, 
and increase brand awareness and exposure of their publications in new international 
markets. 


PressReader by the 

Numbers: 

> Over 30 million users 
worldwide 

> Over 2,000 local, 
regional and 
international 
newspapers and 
magazines 

> Over 3,500 publishers 

> Services available in 
over 100 countries 

> Publications from over 
100 countries 

> Titles in 60 languages 

> More than 400 agents 
worldwide 

> PressReader is in more 
than 15,000 
organizations, 
institutions and 
businesses such as 
libraries, hotels, airport 
lounges and corporate 
offices around the 
world 


200- 13111 Vanier Place, 
Richmond, BC.V6V 2J1 

Canada 


Email updates. 


Qi?.t..b.&Ce.t-.S.SkLhs.Cj:l3S. 
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Stay-up-to-date with company 
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Outline for course Males and the Law 


By Roy Den Hollander, Esq. 

As Sir William Blackstone said in 1765, “So great a favorite is the female sex of the laws.” 

Theme : Since the industrial revolution (1760-1830), common law countries such as the U.S., 
England and Australia have established legal systems that discriminate against men largely to 
their detriment while discriminating against females mainly to their benefit. 

Week 1 


Lecture 

1. Similarities of U.S. and Australian common law legal systems 

2. Stare decisis and the power it gives judges to rule in accordance with their 
personal beliefs rather than the law. 

3. Three men’s rights cases in which the judges ruled in accordance with their 
Feminist and political correctionalist ideologies. 

Assignment 1: 

Familiarize yourself with Australia’s Sex Discrimination Act of 1984 and how to 
file a complaint under the Act. 

Then come up with an example where you or someone you know was treated 
differently than their opposite sex and draft up a sample complaint of around 250 
words or more. 


Week 2 


Lecture 

1. Some of the history of British and U.S. laws that gave females preferential 
treatment and how some of those laws compare to today’s. 

a. Employment 

b. Crime 

c. Private relations 

d. Financial support for females 

e. Property 

f. Divorce 

g. Illegitimate children 

h. Seduction 

Assignment 2: 


1 



Read the Commentaries on the Laws of England, by William Blackstone, Book 1, 
Chapter 15, Of Husband And Wife, 1765. It’s on the Internet 

Research and list the 25 most dangerous occupations in Australia, the percentage 
of men in each, the death rates for each and why you think those occupations have 
so many male employees—250 words. 

Or 

Find a story or stories of an Australian man who spent time in prison for rape but 
was later exonerated, summarize the story or stories—250 words. 

Or 

Find a story or stories about a divorce father who deserved custody of his 
children, but a court awarded custody to the mother who then harmed the 
children. Summarize in 250 words. 


Week 3 


Lecture 

1. Criminal sentencing of females compared to males 

2. Female specific defenses that allow them to murder males with little or no 
punishment. 

3. The last remaining course of action for men to fight for their rights—civil 
disobedience. 

Assignment 3 : 

Read Howard Zinn’s Disobedience and Democracy—Nine Fallacies on Law and 
Order. 

In 725 words, do one of the following: 

Find an example of one of the female defenses used in Australia, summarize it 
and comment on how it could be prevented, 

Or 

Find a new female only defense and do the same 
Or 

Write up a civil disobedience action that will bring the attention of the public and 
government to discrimination against men, include why you think such an action 
would have the required effect. 
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Gmail - Male Studies course 


Gm il 
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Male Studies course 

Shepherd, Tory <tory.shepherd@news.com.au> Thu, Jan 9, 2014 at 7:38 PM 

To: "rdhhh@yahoo.com" <rdhhh@yahoo.com> 

Hi there - I'm trying to get in touch for a story I’m doing on the UniSA course you’re involved with, but can’t find a 
phone number for you - could you please get in touch? By email or phone - 0061 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


Advertiser 

Newspapers 


This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
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Digital Solutions 

Our digital platforms offer a variety of 
digital solutions across online, mobile 
and tablet to cater to your requirements 


Strategic Features 

Strategic Features are unique 
publications created around topics of 
interest driven by audience, editorial and 
consumer needs. We offer our clients the 
opportunity to connect with the Fairfax 
audience across print, online and tablet. 


Direct Marketing 

Our Direct Marketing service specialises 
in the delivery of direct response 
driven media solutions comprising of 
newspaper inserts/catalogues, bespoke 
printing, adhesive note advertising 
as well as a vast array of creative 
executions and paper stocks. 


Ceutacl ymir Fairfax Media Sales Stopresesdaitoe tor further details. 


KililC-JUl’ CSifri SO 























































































Casual 


$151,620 


$344,590 


Annual Spend L evels tr«s r,u; 


$1,268,075 $1,543,740 


Sections 


Loadings 


Preferred Position Loadings - EGN 


jfacrltaefes 'Owe:. Sa fc'rfj^pcb'id 

by '■:■ * hy<V<«#si; py$y fr^sppbffs j 


Sales are ii (elusive of colour. Nodtscot. rds will apply tor mono. 


Valid from March, 2014 


46 . 336.00 


$S 0 } $SS. 6 C 


tantor page 


$23,\m 0 


$23J68.0Q 


wsAfrim 


Outside back cover 
GTD Position 

incudes RHP. solus on spread, consecutive 
placer rents (in addition to ebO' e loads) 


Car block 


38.68a.QC 


Posies \rri 


iS .371.20 


58,373.20 


$637120 


$4,778.40 


$4,778.40 


%2JB96XX 


Slackftd mini 


inforn-saiioir correct at time of pubfishing. 

For current information, please refer to: 
adcent!'e.com.au/ad„spec,.categories/nev*spasef 


$3,185.60 


$2,396.00 


$7,18.660 




Front page' 

50% 

Page 2 $ 3 

40% 

Outside back cover 

30% 

GTD Position 

includes RHP solus on spread -.onstaKive 
placements (in addition to above leads) 

30% 


1/2 page H 

£23,568.00 

$23,168.00 

iiXi.OoT 

$25,484.80 

$25,484.80 

Large strip 

$7376,00 

$17,576.00 

icic i GST 

$19.02.60 

$19,313.60 

S/4 page V 

$51,584.00 

$11,584.00 

1 % i. i.oT 

$12,742.40 

$32/742.40 

1/4 page strip 

sn 564.00 

551,584.00 

foci isr 

$12,742.40 

$12,742.40 



































Valid from March, 2014 



Section 

Sunday 

Bookings 

Deadline 

Material 

Deadline 

News 

2pm Wednesday 

Noon Friday 

World 

2pm Wednesday 

Noon Friday 

Sport 

2pm Wednesday 

Noon Friday 

Lxt's 

2pm Wednesday 

Noon Friday 


TV 
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Noon Wednesday 

Traveller 
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Noon Wednesday 

S 
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Noon Wednesday 
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Eipm Wednesday 
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Booking Procedure 

Verba! bookings must be confirmed in writing, 
if appearance dates or materia! instructions 
need to be altered, changes must be advised 
by phone. Please take the contact name of the 
Fairfax Media representative and follow through 
with amended confirmation. Confirmations 
and verbal bookings must tally. Where there 
is discrepancy between verbal bookings and 
confirmation, the Company will not be liable 
unless confirmation is received two working 
days prior to appearance date. 

Cancellation Procedure 

Cancellations must be made verbally and 
confirmed in writing prior to the cancellation 
deadline. Please note the cancellation number 
quoted by the Fairfax Media representative and 
their name. All bookings taken inside cancellation 
deadline are taken on a non-cancellation basis. 

No liability will be accepted unless the above 
procedures are followed. 


Material on Hand 

Please note Fairfax Media will retain 
advertisements for a period of 3 months. 
Repeats outside this time span cannot be 
guaranteed. 

Terms and Conditions 

Ail advertising services are governed by 
Fairfax Media Terms and Conditions of Advertising. 
Fairfax Media reserves the right to modify this 
ratecard or its Terms and Conditions at any time 
without prior notice. 

100% space charge will apply when material 
faiis to arrive in time for publication. No 
responsibility will be accepted for material 
arriving outside designated deadlines. 


Advertising Materia! 
and Specifications 

Please note that Fairfax Media will only 
accept materia! via electronic transmission. 
Fairfax Media operates new advertising 
quality assurance measures for The Sun-Herald, 
Ai! digital acts need to undergo Quality 
Assurance testing prior to being accepted 
for publication. To faciltate this, Fairfax Media 
has certified a number of methods for Quality 
Assurance testing and ad delivery (fees and 
charges apply): 

Adstream • (+61) 02 9467 7500 

www.adstream.corn.au 

Adsend Australia • (+6i) 02 8689 9000 

www.adsend.com.au 

Digital Ads international SENDIite ■ 

(+61) 02 9318 1965 

www.sendiite.com.au 

Fairfax Ad Designs • (+61) 02 8777 6956 

addesigns@fairfaxmedi3.com.au 

For further information please refer to our 

website www.adcentre.com.au or contact the 

Advertising Production Unit: 1300 666 326. 







Australia 


NSW 

Fairfax Media Publications Pty Limited 
Level 3,1 Darling island Rood 
Pyrmont. New South W;ues 2009 
Phone; (02) 9232 1734 
Fax; (02) 9282 1743 

VICTORIA 

Fairfax: Media Publications Pty Limited 
Media House, 655 Collins St : 
Melbourne, Victoria 3000 
Phone: (02) 8667 2000 
Fax: (03) 960! 2929 


QUEENSLAND 

Fairfax Media Publications Pty Limited 
l.eve: 6, 340 Adelaide Street: 

Brisbane, Queensland 4000 
Phone: (07) 3835 7500 
Fax: <07> 3835 7529 
Email: thehubiafairfaxrnedia.com.au 

SOUTH AUSTRALIA 

Fairfax Media Publications Pty Limited 
124 Franklin Street 
Adelaide. South Australia 5000 
Phone: (08) 821? 1212 
Fax: (08)8212 1210 


WESTERN AUSTRALIA 

Fairfax Media Publications Pty Limited 

A15 l eve: 2 

435 Roberts Road 

Subiacc Western Australia 6008 

Phone: (08) 9423 8903 

Fax: (OS) 9423 8922 


Fairfax International Representatives 


LONDON 

Mr Brett Warren 

Warren International Media Ltd 

Suite 12, Rossknoil House, Orion Park 

Northfieid Ave 

London W13 9SJ 

Phone: +44 (0) 20 7099 7992 

Fax: +44 (0) 870 4953 440 

Email: bwarren@wafrefl-media.cbm 


NEW ZEALAND 

McKay & Bowman 

International Media Representatives Ltd 
PO Box 36-490, Ncrthecte, Auckland 
60 McBreen Ave 
Martiicote, Auckland ; 

Phone: 0011 64 9 419 0561 ' 

Fax: 0015 64 9 419 2243 
Email: nej|@mckaybowmah.co;nz 


INDIA 

The Times of India 
International Media Representation 
Response Department 
Dr Dadaiohoy Naoroji Road 
Bombay 400 00! 

Phone: 0011 91 22 22731 338 

Fax: 0015 91 22 22731145 

Email: sanlosn.pandey@timesgroup.chm 


JAPAN 

Shinario International, (nc. 
Axasaha Kycwa Bldq. 2F 
1-6-14 Akasaks, Minato-ku 
Tokyo 107-0052 Japan 
Phone: 0011 8: 3 3584 6420 
Fax: 0015 81 3 3505 5628 
Email: yibe@hu.nkoh.com 

SINGAPORE 

Publicitas Singapore (S) Pte Ltd 
72. Bendert eer Road 
#02-20, The Luzerne 
Singapore 339941 
Phone: +65 6836 2272 
Fax: +65 6297 7302. 

Email: peggy.thay@pubiici'tas.eorri 


U5A 

World Media Inc. 

19 West 36th Street, 7th Floor 

New York 10018 

Phone: 00111 212 244 5610 

Fax: 0015 1 212 244 5321 

Email: sales@woridrnediaoniine.ccim 


CHINA 

Wer.cy Lin 
Publicitas Beijing 

Rm 808, 8/F, Tower A, Fulllink Plaza 

No.lS Chaoyangmenwai Avenue 

Beilina 100020. China 

Phone: +86 10 6583 8155 ext. 626, 

Fax: +86 10 6588 .3110 

Email: wendy.lin'A'pubiicitas.com.cr. 


THAItiAN®;: 

Rub c -.as Thailand 

5th f loor, Lumpini I Building, 239/2 Soi Sarasin, 

Raidamri: Road. Lumpini, Pathumwan 

3angkok 10330 Thailand 

Phone: 0011 66 2 651 9273 to 7 

Fax: 0015 66 2 651 9278 

Email: iahya.limmanee@publicitas.com 

PiibLcitas International Malaysia 
SI05. 2nd Floor, Centrepoint, 

Lebuh Bandar Utama, Bandar Utarna, 

47800 Petalirg Jaya. Selangor 
Phone: 0011 60 3 772 9 6923 
Fax: 0015 60 3 772 9 7115 
Email: estherchia@publicit35.com 

HONG KONG 

Publicitas Hong Kong 
26/F Two Chmacnem Exchange Square 
338 King's Road, North Point 
Hong Kong 

Phone: 0011 852 2516 151:9 J 
Fax: 0015 852 2528 3260 
Email: calherine.ha@publicitas.ccm 


DUBAI 

Vivienne Davicson 
Intermedia, 

Commercial Centre - Safa Park, 

Sheikh Zayed Road. 

PO Box 22857, Dubai 

Phone: +971 346 6006 

Fax: +971 346 6016 

Email: vdavidson@interrnedia-quif.com 

EUROPE 

Robert Logan 
Robert Logan & Associates 
Suite 12, Rossknoil House, Orion Park 
Nortnfield Avenue London W13 9SJ 
Phone: +44 (0) 20 8 579 4836 
Fax: +44 (0) 2.08 579 5057 
Email: rlogan@robertiogar.co.uk 

SOUTH AFRICA 

Publicity Project Management 
Rivonia Village, 3 Mutual Road, Rivonia 
PO Bc>: 783’!, Sarsdton, 2146 
Phone: +27 11 803 8211 
Fax: +27 86 503 3237 
Email: mike@wofldrnediaohline.cb.za 










































Terms and Conditions 


These terms apply to ail advertising provided to «a?-y person 
('Customer'; Pv Fairfax Media Limited ABN 15008 663 161 or 
a subsidiary ( Fairfax'). Customer induces an advertiser on 
whose behalf Advertising is planed and any media company 
or agency that arranges the Advertising ter its clients. 

’ 1. Publication of Advertising 

1.1 Subject to these Te'ms, Fairfax will use its reasonable 
endeavours to publish advertising (’Advertising') in the 
format and in the position agreed with the Customer. 
Advertising’ (-■ciudc-s images submitted for pubiication 
and content or information relating to published 
Advertisements. 

1.2 Customer grants Fairfax a worldwide, royalty-free, non¬ 

exclusive, irrevocable licence to publish, and to sub- 
licence the publication of. the Advertising in any form 
or medium, heading print, online or other. Customer 
warrants that it is authorised to grant Fairfax the licence 
in this clause '!. 

2. Right to Refuse Advertising 

21 Neither these Terms nor any written or verbal 
quotation by Fairfax represents an agreement to 
publish Advertising. An agreement will only be formed 
between Fairfax and Customer when Fairfax accepts the 
Advertising in writing or generates a tax invoice for that 
Advertising. 

2.2 Fairfax reserves the right to refuse or withdraw from 
pubiication any Advertising at any time without giving 
reasons (even if the Advertising has previously been 
published by Fairfax). 

3. Right to vary Format. Placement or Distribution 

3.1 Fairfax will use reasonable elforts lo publish Advertising 
in I he forma f and in the position requested by the 
Customer. However fair fax reserves the right to vary the 
placement of Advei Using within a title or website or to 
change the format of Advertising (incubinq changing 
colour to black and white). 

3.2 Fairfax may distribute interstate or regional editions of a 
title without all inserts or classified sections. 

3. 3 Except in accordance with clause 12. Fairfax will not be 

iiable for any loss or damage incurred by a Customer 
arising from Fairfax's failure to publish Advertising in 
accordance with a Customer's request. 

3.4 it Fairfax changes the press configuration for a 
pubiication, Fairfax reserves the riqnt to shrink or 
enlarge the Advertising by up to 10% without notice to 
Customer or any change to rates. 

4. Submission of Advertising 

4.1 Customer warrants tc Fairfax mat the publication of the 
Adverting does net breach or infringe: 

(a) the Compel!!:ion and Consumer Act <:Cth) or 
equiva ; ent Slate legislation: 

(b) any copyright, trade mark, obligation of 
confidentiality or other personal or proprietary right; 

(c> any imv of defamation, obscenity or contempt of any 
court, tribunal or royal commission, 

(cl) Slate or Commonwealth privacy legislation or anti- 
disc- iminatio; i legislation, 
le) any financial services law as defined in the 
Corporations Act 2001 (Cfh); or 
(0 any cf H er law or applicable code (including any 
common saw, statute, delegated legislation, rule 
or ordinance of the Commonwealth, or a State or 
Territory). 

4.? Customer warrants that 4 Advertising contains the 
name O'- photographic or pictorial representation of 
any living person and/or any copy by which any living 
person can be identified, ihe Customer has obtained the 
authority of that person to make use of his/her name or 
representation or the copy. 

4.3 Advertising containing contact details for the Customer 
must contain the full name and street address of the 
Customer. Post office box and email addresses alone art- 
insufficient 

4.4 if a Customer submits Advertising that looks, in Fairfax’s 
opinion, ine editorial materia:, Fairfax may publish 

the Advertising under the heading 'Advertising' with a 
border distinguishing it from editorial. 

4.5 Fairfax wiT not be responsible for any less cr damage to 
any Advertising material left in its control. 

4.6 Advertising submitted electronically must comply with 
"airfax s specifications. Fairfax may reject the Advertising 
material if it is not submitted in accordance with sue" 
specifications. 

4.7 Advertising materia! delivered digitally must include the 
Fairfax bucking or materia! identification number. 

4.8 if Customer is a corporation and the Advertising 
contains the* price tot consumer goods or services. 
Customer warrants mat the Advertising complies with 
the component pricing provisory of the Competition and 
Consumer Act Xth) end contains, as a single price, the 
minimum total price to the extent quantifiable at time of 
the Advertising. 

4.9 Customer must not reset Advertising space to any third 
parly without Fair tax's consent. 

4.10if Advertising promotes a competition oi hade 
promotion. Customer warrants it has obtained al: 
relevant permits and indemnifies Fairfax against any loss 
in connection with the Advertising. 


5. Classified Advertising 

5.1 f ail fax will publish classified Advertising under the 
classification heading it determines is most appropriate. 
These headings are tor the convenience of readers. 
Fairfax will publish classified display Advertising sorted 
by alphabetical caption and, where space permits., with 
related line Advertising. 

6. Online Advertising 

6.1 For online banner and display Advertising, Customer 
must submit creative materials and a click-through URL 
to Fairfax at least i working days <5 work ; ng days for 
r.on-g?f material) or within such other deadline advised 
by Fairfax at its discretion before publication date. Fairfax 
may charge Customer for online Advertising cancelled 
on ress than 30 days notice or i? creative materials are 
not submitted in accordance with this clause 

6.2 All online Advertising (including rich medio) must comply 
with Fairfax’s advertising specifications. 

6.3 Fairfax will measure online display and banner 
Advertising (including impressions delivered and clicks 
achieved) through its ad-serving systems. Results from 
Customer or third party ad-stivers will not be accepted 
for the purposes of Fairfax's billing and assessment of 
Advertising 

6.4 Fairfax :s not liable for loss or damage from an internet 
or telecommunications failure. 

6.5 Customer acknowledges that Fairfax may at its 
discretion include additional features or inclusions such 
as third party advertisements wit-.in online classified 
Advertising. 

7. Errors 

7.1 Customer must promptly check proofs of Ar.vertising (if 
provided to the Customer by Fairfax:■ ar.c notify Fairfax 
ct any errors in the proofs or in published Advertising. 

7.2 Fairfax does not accept responsibility for any errors 
submitted by the Customer or its agent, including errors 
in Advertising placed over the telephone. 

73 Customer must send any claim for credit or republicaticn 
ir writing to Fairfax no later than 7 days after the date of 
publication of the Advertising. 

8. Advertising Rates and GST 

8.1 Tne Customer must pay for Advertising, unless 
otherwise agreed, at the casual rate-card rate. Rarc-card 
rates may be varied at any time by Fairfax without 
notice. Customer must pay GST at the time i: pays 

for Advertising. Fairfax will provide a tax invoice or 
adjustment note <as applicable). 

82 Ffgioility fer discounts o<- rebates will be basc-a on the 
Customer's GST-exclus ; ve advertising spend. 

9. Credit and Customer Accounts 

9.1 Fairfax may grant, deny or withdraw credit to a Customer 
at any time in its discretion. Customer must ensure that 
its Customer account number is availapie only to those 
employees authorised to use it. Customer acknowledges 
it will t-e liable f o; all Advertising placed under 
Customer's account numbci: 

10. Payment 

10.1 The Customer must pre-pay tor Advertising if required 
by Fairfax, if Advertising is on account, payment must 
be within 7 days of date of the invoice cr, for certain 
Rural Press publications, within 21 days of the end of the 
month in which the nvoice ; s issued, if a commercial 
account has been established with Fairfax, payment must 
be within 30 days of invoice date. 

10.211 Customer fails to provide the copy for a booking b> 
publication deadline, Customer will be charged unless 
a cancellation is approved by Fairfax. If Fairfax accepts 
Advei Using after ihe deadline, it will be deemed out 
cl specification. Customer teas no claim aoainsr Fairfax 
for credit, republication or other remedy for out o! 
specification Advertising. 

10.3Customer must pay the full price for Advertising even if 
Fairfax varied the format or placement of the Advertising 
or if there is an error in the Advertising, unless the error 
was Fairfax'.- fault Customer most nay its electronic 
transmission costs. 

11. Failure to Pay and Other Breach 

11.1 If Customer breaches these terms, fails to pay for 
Advertising or suffers an Insolvency Event (defined in 
clause 11.2:. Fairfax may (in its discretion and without 
limitation): 

■a) cancel any provision of credit to Customer; 

(&) require cash pre-payment for further Acvertising: 
tc) charge interest on ail overdue amounts a: the rate 
2% above the NAS Overdraft Base Rate: 

(d> take proceedings against the Customer for 3ny 
outstanding amounts; 

(e* recover Fairfax's costs including mercantile agency 
and iegai costs on a full indemnity basis; 

(?) cease publication of further Advertising or terminate 
an agreement fer Advertising net published: 
ig) exercise any other rights at law. 

11.2 A Customer suffers an 'Insolvency Event’ if 

(a) Customer is a natural person and commits an act ot 
bankruptcy, or 

(D) Customer is a body corporate and cannot pay 
its debts as and when they fall due cr enters an 
arrangement with its creditors other than in the 
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ordinary course of business or passes a resolution 
tor administration, winding up or liquidation 
(other than for the purposes of re-organisatior- 
or reconstruction); or has a receiver, manager, 
liquidator or administrator appointed to any of its 
property or assets or has a petition presented for its 
winding up. 

11.3 Fair fax may withhold any discounts or rebates if 
Customer Ians to comply with its payment obligations. 

11.4 A written statement of debt signed by an authorised 
employee of Fair lax is evidence of the amount owed by 
ihe Customer to Fairfax. 

12. Liability 

12.1 The Customer acknowledges that it has not relied on any 
advice given or representation mane by or on behalf of 
Fairfax in connection with the Advertising 

12.2 Fairfax excludes all implied conditions and warranties 
from these terms, except any condition or warranty 
(such as conditions and warranties implied by the 
Competition and Consumer Act and equivalent "fate 
acts) which cannot by lav; be excluded ('Mon--excludable 
Condition'). 

12.3Fairfax limits its liability for oreach of any Mon Excludable 
Condition (to the extent such liability can be limited) and 
for any other error in published Advertising caused by 
Fairfax to ihe re-suppry of the Advertising or payment of 
the cost of re-supply (at Fairfax's option). 

12.4Subject to clauses 12.2 and iZ.3. Fairfax excludes all 
other liability to the Customer for any costs, expenses, 
losses end damages incurred in relation to Advertising 
published by Fairfax, whether that liability arises in 
contract, tort (including by Fairfax's negligence) or 
under statute. Without limitation, Fairfax will in no 
circumstances be liable for any indirect or consequential 
losses, loss of profits, loss o‘ revenue or loss of business 
opportunity. 

12.5The Customer indemnifies Fairfax arid its officers, 
employees, contractors arid agents (the 'Indemnified’) 
against any costs, expenses, losses, damages and liability 
suffered or incurred Dy tne indemnified arising from the 
Customer's oreach of these Terms and any negligent or 
unlawful act or omission of the Customer in connection 
with the Advertising. 

13. Privacy 

13.1 Fairfax collects a Customer’s personal information 
to provide tr,e Advertising to the Customer a r :d for 
invoicing purposes. Fairfax may disclose this persona: 
information to its related bodies corporate, to credit 
repor ting agencic-s and other third parties as part of 
provision of the Advertising and for overdue accounts, 
tc debt collection agencies to recover amounts owing. 

12.2 Fairfax provides some published Acvertising tc tmrd 
party service providers. Where such Advertising 
contains personal information. Customer ccnsc-rts 
rc the disclosure of thc-ir persona: information sn 
the advertising tc third parties and to t h e personal 
information oeir.g republished by a third party. 

13.3 Customers may gain access to their personal information 
by writing to the Privacy Officer GPC Sox 506. Sydney 
NSW 200). Fairfax’s privacy policy «s at www.fxj.com.au. 

14. Confidentiality 

14.1 Each party wil; iresf as confidential, and will procure 
(hat its advertising agents, other agents, and contractors 
('Agents’; treat as confidential and will not disclose, 
unless disclosure is recuired by iaw- 

(a) the terms of this Agreement (including terms 
relating to volumes and pricing); 

(b) information generated for the performance of this 
Agreement, including ail data relating to advertising 
schedules, budgets, forecasts, booked advertising, 
prices or volumes; 

(c; any other information that ought in good faith to be 
treated as confidential givc-n the circumstances of 
disclosure or the nature of the information; 

(d) any information derived wholly or partly for any 
information referred to in (a) to (c) above: 

Each party agrees to take all reasonable precautions 
to prevent any unauthorised use, disclosure, 
publication cr dissemination of the confidential 
information by or on behalf of itself or any U-ira party. 

15. General 

15.1 These Terms, with any other written agreement, 
represent the entire agreement of tne Customer and 
Fairfax for Advertising. They can only be varied in writing 
by an authorised officer of Fairfax. No purchase order or 
other document issued by the Customer will vary these 
Te'ms. 

15.2 Fairfax will not be liable for any delay or failure to 
publish Advertising caused by a factor outside Fairfax's 
reasonable control (including but not limited to any 
act or God. war, breakdown of p : an?. industrial dispute, 
electricity failure, governmental or legal restraint). 

15.3 Fairfax may serve notice on Customer by post or fax to 
me last known address cl the Customer. 

15.4These Ter ms are governed by the laws of the State in 
which the billing company ror the Advertising is located 
and each party submits to the non-exclusive jurisdiction 
of that State. ’ 
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Fairfax Media limited 


Hoover’s Company Profiles: 
Fairfax Media Limited 


Top 

Home Library Business & Finance Hoover's Profiles 
(Australian:FXJ) 

Type: Public Contact Information 

On the web: http://www.fxi . co m .au Fairfax Media Limited 

Employees: 7.043 Level 5. Darling Island Rd. 

Employee growth: (16.3%) Pyrmont. New South Wales 2009, Australia 


Tel. +61-2-9282-2833 

If it's news in Australia, it's fair to say that Fairfax is on top of it. Fax +61-2-9282-1633 

Fairfax Media is a leading newspaper and magazine publisher in 

Australia and New Zealand, with some 430 titles. Its flagship publications include Melbourne's The Age. The 
Sydney Morning Herald, and the Sunday News of New Zealand. It also serves the financial news sector with The 
Australian Financial Review, and it operates a portfolio of regional and community papers. In addition to its 
traditional publishing operations. Fairfax Media operates a number of websites in conjunction with its papers, and it 
owns about 15 radio stations. 

Key numbers for fiscal year ending June, 2013: 

Sales: $1.836.2M 

One year growth: (21.8%) 

Net income: ($15.0)M 
Officers: 

Chairman: Roger C. Corbett 

Chief Executive Officer. Managing Director: Greg Hywood 

Chief Financial Officer: David Housego 

Competitors: 

APNNcws 
PBL Media 
21 st Century Fox 


Gale Directory of Company Histories: 

Fairfax Media Ltd. 

Top 

Home Library Business & Fina nce Company Historie s 
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Company Perspectives 

Fairfax is Australia's leading media company in print and online, serving its communities through high-quality, 
independent journalism and dynamic venues for commerce and information. Our mastheads include The Sydney 
Morning Herald, The Age, The Australian Financial Review, BRW and The Sun-Herald. In addition, Fairfax 
publishes regional and community newspapers, financial and consumer magazines, and provides online, interactive 
and e-commerce sendees through Fairfax Digital, 

Key Dates 

1841: John Fairfax and Charles Kemp take ownership of the Sydney Herald. 

1956: John Fairfax Ltd. goes public. 

1987: The company is acquired by Trvart Pty. Ltd., a shell company headed by Warwick Fairfax, Jr., after 
his father's death. 

1992: The company is renamed John Fairfax Holdings Ltd. after being acquired by Tourang Ltd. 

1998: Fred Hilmer is named CEO of Fairfax. 

1999: Company launches web site, www.sold.com.au. 

2003: Fairfax acquires New Zealand-based Independent News Media with its publishing and media 
businesses. 

2005: Fairfax expands online presence with the acquisition ofRSVP.COM.A UPty Ltd.; Dax’idKirk is 
named CEO. 

2006: Fairfax Media and Rural Press Ltd. merge. 

2007: Company is renamed Fairfax Media Ltd. 

Incorporated: 1955 as John Fairfax Ltd. 

NAIC: 511110 Newspaper Publishers; 516110 Internet Publishing and Broadcasting; 511120 Periodical Publishers; 
511120 Offices of Other Holding Companies 
SIC: 2711 Newspapers; 2721 Periodicals 

Fairfax Media Ltd., formerly known as John Fairfax Holdings Ltd., is the holding company for an Australian 
publishing enterprise established more than 150 years ago. Family owned and operated until the 1990s. Fairfax is the 
oldest publishing group in Australia, and one of its largest. In 2007. Fairfax Media merged with Rural Press Ltd., 
thereby creating the largest multimedia conglomerate in Australasia with ownership of newspapers, magazines, web 
sites, and radio stations. Fairfax's Australian publications include the Sydney Morning Herald, the Age, and 
the Australian Financial Review. New Zealand publications include the Dominion Post, the Press, and the Sunday 
Star-Times. 

Early History : 1841-77 

The Fairfax family originated in Warw ickshire. England, where the patriarch of the family publishing empire. John 
Fairfax, was bom in 1805. At the age of 12 he went to London to work as an apprentice bookseller, librarian, and 
printer. Returning to Warw ickshire in 1827. he started his own printing business and later established a small 
newspaper, the Leamington Spa Courier. In 1835. having converted to a "dissenter's church," he turned his energies 
to a less conservative paper, the Leamington Chronicle. 

After being sued twice, however, Fairfax decided to emigrate with his family to Australia, which was then an 
English penal colony. In 1838 he found work in Sydney as a typesetter for the Commercial Journal and 
Advertiser. After a short stint as a librarian, he purchased an interest in the daily Sydney Herald and in 1841 
purchased the paper with a partner. Charles Kemp, for £10.000. 

With the closure of the riv al Australian in 1848. the Herald dominated local journalism. By 1852 "Granny Herald." 
as the paper had become known, had a circulation of more than 4.000. The following year. Kemp sold his interest in 
the paper to Fairfax, who enlisted his son Charles as a partner. 

A leader in his community. John Fairfax stood for election in 1856. but lost. Still, with circulation over 6,600 (third 
in the British Empire only to London's Times and Telegraph). Fairfax exercised considerable influence over public 
opinion. His second son. James Reading Fairfax, joined the partnership and the enterprise became John Fairfax & 
Sons. The company launched a second paper, the Sydney Mail, and installed new', more efficient Richard Hoe rotary 
presses. 

Charles Fairfax died after being throw n from a horse in 1863 and was replaced in the partnership by a third son. 
Edward. The business continued to expand, particularly after the demise of another competitor, the Empire. John 
Fairfax died in 1877. leaving the business to his two sons. 
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Second-Generation Leadership 

James Reading Fairfax strengthened the Heralds reputation for evenhandedness and authority and. with his large 
build and Edwardian beard, was an imposing figure. It was his bold decision to turn over daily operation of the 
business to a capable former rival, Hugh George. Under George, the appearance of a competitor, the Sydney Daily 
Telegraph, cut into circulation but not into advertising revenue. 

After George died in 1886. Edward grew openly weary of the business and sold his interest to James, who in turn 
brought his three sons into the company. Meanwhile. Samuel Cook, a parliamentary reporter for 
the Herald, replaced George as general manager. 

Cook oversaw the conversion of the Herald to mechanical typesetting in 1895, an important move that low ered 
labor costs and sped production. Such an investment was risky, as the economy was plagued by depression, but soon 
paid off. Cook left the company in 1907 and was replaced by William George Conley, a former reporter. 

The Third Generation: 1900-26 

James Reading Fairfax, in his seventies, began to delegate more authority to his sons James Oswald and Geoffrey. 
James Oswald was more domineering than his lighter spirited brother. Due to a weak voice, though, he was forced 
to precisely punctuate his sentences, a habit that many listeners found annoying. 

In 1916. with the outbreak of war in Europe. Australia's involvement as a member of the British Empire brought 
hardship to the Heralds readership. The Fairfax company, too. had grown beyond effective family administration. 

So. to limit the family's liability from litigation and facilitate the transfer of interests between family members, John 
Fairfax & Sons was registered as a limited corporation. 

The cost of newsprint increased dramatically during World War I, forcing the company to declare its first operating 
loss in 1919. This was remedied by raising the sale price of the paper. With the end of the w ar. however, came tire 
death of the elder James Fairfax at the age of 85. Within years, both Geoffrey, who had no children, and William 
Conley also died. The principal heir to the family business was James Oswald Fairfax's son Warwick; he had held 
only brief tenure on the board. When Iris father died in 1926. Warwick found himself in control of more than a third 
of the company's shares. 

Fourth-Generation Leadership 

The young Warw ick Fairfax placed tremendous trust in his managing director. Rupert Henderson, despite an often 
acrimonious relationship. A previous director. Charles Harris, was fired after four years, for drinking and gambling 
to excess. Another director. Athol Hugh Stuart, fared better, involving the Fairfax enterprise in a collaboration with 
Sir Keith Murdoch's Herald and Weekly Times (HWT) company to form the Australian Associated Press and a 
newsprint operation in Tasmania. He also oversaw Fairfax's reversion to proprietary' status, eliminating the 
obligation to publish its balance sheet. But Stuart's demeanor grew violent, and in 1938 he too was fired. 

After successive years of declining profit. Henderson reorganized Fairfax. He was so successful in shoring up the 
bottom line that the company's profits, when compared to the low figures of the previous years, became a source of 
embarrassment, especially during World War II. w hen after-tax profits more than doubled. 

Warwick, who often wrote for the paper under pseudonyms, was frequently ill during World War II. In 1944 one of 
his articles so enraged Henderson that he accused Warwick of developing "an evangelical fervor" and threatened to 
resign. The two made amends, however, and Henderson stayed on. 

Warw ick Fairfax had a troubled personal life, which led to Iris first divorce. While he remarried in 1948. he and 
Henderson became concerned about the possible loss of family control of the enterprise. They persuaded some 
family members to relinquish their interests in the company to them and virtually ran the company as a committee of 
two until 1949. when Angus Henry' McLachlan was promoted to general manager. 

Competing in a Growing Media Market: 1950-70 

Fairfax fought numerous battles for niche markets during this period, substantially expanding its publishing empire 
in and around Sydney with such papers as {he Australian Financial Review. When rival Frank Packer made a bid to 
acquire several papers run by the independent Associated Newspapers. Henderson beat him to the punch, in effect 
merging that business with Fairfax. Later, several of the papers and their operations were consolidated into one 
facility, a new' production house on Sydney's Broadway. 
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In 1955 Fairfax also acquired a license for Sydney's ATN7 television. The expansion stretched Fairfax's financial 
resources so thinly that the company was forced to go public on April 9. 1956. 

Warwick Fairfax, meanwhile, had become embroiled in another matrimonial debacle when, it was charged, he 
forced the breakup of a friend's marriage. He divorced a second time, married his friend's wife, and was forced to 
leave the company temporarily to settle litigation. Warwick renewed his waning interest in the company, which, 
under Henderson's managerial direction, had obtained a second television station, QTQ in Brisbane. The company 
also took over its number two rival in Sydney, the Mirror Newspapers, through a shell company. 

The Mirror, however, was a poor fit and was sold in 1960 to Keith Rupert Murdoch, who had inherited his father's 
publishing group. Murdoch used this entree into Sydney wisely, using the Mirror's publishing facilities to launch a 
rival national paper, the Australian. In 1972 Murdoch also snapped up Packer's Daily Telegraph and Sunday 
Telegraph, which competed directly with Fairfax. 

Fairfax, however, had also been busy during the 1960s, acquiring the Newcastle Morning Herald, Newcastle 
Sun, and Canberra Times, an interest in Canberra television station CTC. and the Australian share of the British 
television group ATV. Six radio stations that came with ATV were later spun off as Macquarie Broadcasting 
Holdings Ltd. 

Henderson retired in 1964 but retained his seat on the board. He w as succeeded as chief executive officer by 
McLachlan. Under McLachlan. Fairfax acquired the Melbourne-based Syme company, which published 
the.Jge and. beginning in 1969. the 114-year-old Illawarra Mercury-’. Later that year, McLachlan suffered a 
coronary' occlusion that forced his retirement. Unwilling to return managerial control of the paper to the 68-year-old 
Warwick, McLachlan, Henderson, and Warwick's cousin Vincent nominated R. P. Falkingham as the company's 
treasurer. Outraged. Warwick put up a good fight and later won. though from the ceremonial position of chairman. 

At last, he had direct editorial control and the power to fire people. 

New Generation on the Horizon 

However, after the company launched a nationwide weekend paper, the National Times, in 1971, Fairfax's directors 
and other employees grew increasingly irritated by the arch-conservative views of Warwick. The situation came to a 
head in lulv 1976. when the directors asked Warwick to resign in favor of his son, James Fairfax, who had 
distinguished himself at the helm of Amalgamated Television. This time, they succeeded. 

While relegated to a minor position in the company, Warwick mounted an ill-conceived attempt to take over Fairfax 
and was forced to cede even more power as a result. R. P. Falkingham, meanwhile, finally assumed the position of 
chief executive officer. He was properly suited for the job, showing no bias for Fairfax's newspaper business over its 
other important media divisions. 

All aspects of the Fairfax Group, though, were suffering reverses in the marketplace. Falkingham responded by 
adopting more realistic rates and prices and, in 1977. placed D. N. Bowman in charge of the flagship Sydney 
Morning Herald. Bowman made several changes, including the implementation of the computer-based Arsycom 
cold type press system, which drastically reduced production costs. 

In 1979 Rupert Murdoch surfaced again with a bid to take over Fairfax's other rival, the Herald and Weekly 
Times. Determined to thwart Murdoch. Fairfax began amassing a "friendly" holding in its competitor. In the end. 
however, the government compelled Murdoch to abandon his bid on antitrust grounds. The defense of the HWT cost 
Fairfax dearly, causing it to sell its interests in CTC and QTQ television. 

In addition, sales of Fairfax's Herald and Sun were stagnant; the company's Sungravure magazines, acquired with 
Associated Newspapers during the 1950s. were in trouble; and its interest in Macquarie Broadcasting showed no 
gains. Perhaps out of desperation. Falkingham recommended that he be replaced as general manager by 36-year-old 
Gregory John Gardiner, and that Fairfax's five Sy dney papers be put under the editorial direction of Maxwell Victor 
Suich. 

Labor Issues and Takeover Threats: 1979 

Warwick Fairfax, still offering his opinions, opposed the appointment of Suich and Gardiner, whom he considered 
too young. Nevertheless, the appointments stood. Under the direction of the two men. the tenor of the Herald and its 
sister papers became decidedly cynical, even sensational. While this was extremely distasteful to the aging board, 
they could not deny that circulation, if not yet profit margin, was rebounding strongly . 

Despite attempts to modernize Fairfax, much of the company's labor-intensive production capacity was outdated and 
increasingly uncompetitive. A decision to overhaul several facilities led to serious labor trouble, particularly at 
Sungravure Magazines, where workers were on strike for higher pay. Gardiner championed the cause of upgrading 
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the facilities and. in the end, succeeded, resulting in the layoff of 375 Sungravure employees. The division 
subsequently changed its name to Fairfax Magazines Pty. Ltd. 

Opposing Gardiner in this and many other matters was Falkingham. who quickly fell out of favor with the board and 
was forced to resign. Rather than replace him. the board split Falkingham's responsibilities between Gardiner and 
Fred Benchley. a veteran of the magazine group. 

The pressure for consolidation in the Australian publishing industry hit a fever pitch in the mid-1980s. Financiers 
such as Rupert Murdoch, Robert Holmes a Court, and Alan Bond swarmed over the market raiding smaller 
companies to consolidate their operations w ith other papers they controlled. 

After Murdoch's aborted attempt to enter Fairfax's Sydney market in 1979, Holmes a Court launched an 
unsuccessful bid for Fairfax in 1981. Far more serious, however, was Murdoch's second attempt at th e Herald and 
Weekly Times in 1986. This time, the company's board advised its shareholders to accept the buyout offer from 
Murdoch's News Corporation. A combined HWT/New s organization was capable of dominating advertising rates 
throughout Australia through network advertising. 

Fending Off Rupert Murdoch: 1986 

Fairfax Group was determined to foil Murdoch. So. however, was Holmes a Court, who offered nearly AUD 2 
million for HWT. Murdoch countered with a AUD 2.3 million bid for HWT and its Queensland Press subsidiary. 
Although Fairfax offered a bid of its own. it was too low' to be taken seriously. Fairfax could do little but watch. Sir 
Warwick was by this time gravely ill. which only complicated matters. 

In January 1987 Murdoch struck a deal with Holmes a Court, in which Holmes a Court would sell all of his existing 
shares in HWT to Murdoch, increasing his control of HWT to 44 percent. Later, he arranged to purchase Advertising 
Newspaper's 11 percent share in HWT and emerged with a majority. 

In order to stay ahead of regulators and make his deal work, Murdoch was forced to reorganize his television 
properties. In a complex deal involving Murdoch. Fairfax. Bond. Holmes a Court, and HWT's Keriy Packer, 
virtually every major station changed hands. Fairfax emerged with the Melbourne television station Murdoch had 
promised to Holmes a Court, and thus held television, radio, and newspaper interests in Sydney and Melbourne. 

New Ownership and Reorganization 

Warw ick Fairfax died in 1987. but the battle for supremacy in Australian journalism w as not over. Later that year, 
fearing that Holmes a Court would bid for Fairfax. Warwick's 26-year-old son. Warwick, Jr., launched a surprise bid 
for control of the company, under the belief that many of the 150 Fairfax family members would not sell their shares 
to Holmes a Court. 

Warwick's takeover, launched through a shell company called Tryart Pty 1 . Limited, succeeded in taking the company 
private. In the process, he deeply split the family and placed Try art AUD $1.7 billion in debt. In order to service the 
company's heavy debt, Try art was forced to sell several assets of the Fairfax Group. 

In December 1990 the lev eraged buyout failed w hen Tryart prov ed unable to meet its debt service obligations and 
was forced into receivership. Warwick Fairfax. Jr.'s bid to protect the company had only made it more vulnerable for 
a takeover. Almost immediately, a bid was made for the company, not from the Australians Murdoch or Holmes a 
Court, but by Canadian new spaper financier Conrad Black, in partnership with Kerry Packer, whose paper the 
Fairfaxes had once endeavored to rescue from such a takeover. 

Black was widely despised in world banking and publishing circles, but had distinguished himself some years earlier 
by turning London's Daily Telegraph into a highly profitable venture. Upon news of the bid in 1991. Fairfax's 
employees went on strike, protesting Black's antilabor record and right-wing political views. 

Despite the opposition. Black ironed out a deal with Tryart's creditors and assembled a consortium called Tourang 
Limited, which consisted of Black's Telegraph PLC. Heilman & Friedman, and Consolidated Press Holdings. 
Consolidated Press was forced to withdraw from Tourang after Australian regulators questioned the legality' of its 
participation under media cross-ownership regulations. 
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Tourang succeeded in taking over all the assets of Tryart, including John Fairfax Pty. Ltd. On January 7. 1992, 
Tourang changed its name to John Fairfax Holdings Limited and gained a listing on the Australian Stock Exchange. 

The ill-fated attempt to save Fairfax Group Pty. Ltd. from nonfamily interests only accelerated die family's loss of 
its patriarch's company . However, it may have happened soon enough to save Fairfax from several years of poor 
performance under what many considered to be inept "newspaper man" management. Black restored financial 
strength to the Fairfax organization and ensured that, if nodiing else, at least die company did not fall into die hands 
of Rupert Murdoch. 

Diversifying for Financial Stability 

In Black's first year as nominal head of the resuscitated Fairfax group, the company's publications garnered 
numerous awards and marked respectable financial performances, in spite of the depressed Australian economy. 
Renamed John Fairfax Media Holdings Limited, under Black's leadership die company also began to diversify its 
interests. 

In 1995 die company purchased interests in Australian Geographic Pty. a company diat operated a popular magazine 
and a chain of retail stores selling books and outdoor exploration equipment. Although the company later 
sold Australian Geographic (in 1998). die purchase was one of several efforts in die 1990s to diversify die 
company's interests. 

In 1998 Fairfax hired Fred Hilmer. former professor of business at the University of New South Wales, as the 
company's CEO. Hilmer inherited die business at a time when the laws surrounding Australian media ownership 
were in a state of flux and he attempted to streamline the company by selling several less profitable subsidiaries and 
funneling funds into die company's core assets. After a year w ith Hilmer at the helm, Fairfax was beginning to show 
signs of increased profitability. Advertising revenues increased by over 30 percent during 1998. and by early 1999 
the company controlled 15 percent of the Australian advertising market. 

f Hilmer's various projects included increasing the company's focus on digital media and communication. In 1999. 
Fairfax launched a new web site, www.sold.com.au. to complement the company's growing digital media division. 

In 2000. Fairfax entered into a joint venture with the New York company News Alert LLC to create News Alert 
Asia-Pacific, a subsidiary company that w ould create a number of web sites aimed at providing financial and 
business information for the Asia-Pacific region and for investors and business people in the United States interested 
in researching opportunities in the Pacific. 

Rebounding from Hard Times 

Like many Australian companies, Fairfax suffered reduced revenues during the economic slump that follow ed the 
2000 Olympic Games. Despite falling adv ertising revenues, w hich constituted over 80 percent of the company's 
revenue base, many of Fairfax's subsidiaries showed an increase in consumers. Hilmer's response was to look into 
selectiv e expansion procedures and acquisitions while investing capital to reinvigorate the company's most 
profitable properties. 

Fairfax continued to suffer from a poor advertising market in 2002 year with a 28 percent reduction in profit from 
the previous year. In 2003 the company strengthened its position with strategic acquisitions. In March tlie company 
gained 10 percent interest in Text Media Group Limited, which gave the company a strong presence in Hie online 
real estate advertising market. The company acquired the remaining interest in Text Media in February 2004. 

The most significant development of 2003 was the completion of a major acquisition, in May. of New Zealand- 
based Independent News Media, w hich became known as Fairfax New Zealand. In addition to gaining control of 
two metropolitan newspapers, two Sunday papers and 53 community publications, the purchase also gave Fairfax 
ownership of 66 percent of Sky TV New' Zealand. "The acquisition of these prime publishing assets will contribute 
strongly to our future growth." Hilmer said in the company's official press statements. Fairfax reportedly paid over 
NZD 6.6 billion for ownership of the New Zealand media outlets. 

By 2004. Fairfax's financial returns were growing rapidly and profits had risen by over 60 percent from Hie previous 
year. Hilmer announced in 2004 that he would be stepping down the following year to pursue other opportunities, 
perhaps returning to academia for the final chapter in his professional life. While the board of directors conducted 
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interviews to find Hilmer's replacement, the management team was in the process of engineering another string of 
strategic acquisitions aimed at building the company's presence in the Internet media market. 

Hilmer left Fairfax a stronger company for his seven years as CEO and prepared the company for another wave of 
growth in his absence. However. Hilmer's departure was also controversial as some objected to his AUD 4.5 million 
payout as part of his retirement package. Hilmer returned to the academic community as vice-chancellor and 
president of the University of New South Wales, a position with over $700,000 in annual compensation. 

Growth in the 21st Century 

In 2005 Ron Walker, former treasurer of the Australian Liberal Party and a board member at Fairfax since 2003, 
took the helm as chairman of the board. In addition, the company completed its 16-month search for a new CEO 
when the board voted to hire David Kirk, a former professional rugby player from New Zealand with a diverse list 
of accomplishments to his credit. In addition to his sports career, Kirk received an advanced degree in medicine 
from the University of Otago and won a Rhodes Scholarship to the University of Worcester. Before accepting the 
position. Kirk had worked as a management consultant and a media commentator and had developed a positive 
reputation in the industry 1 . 

In 2005 Kirk helped to finalize acquisitions begun under Hilmer's leadership including the purchase of the leading 
online dating site in Australia, www.rsvp.com.au. and the acquisition of New Zealand's Rodney Times family of 
newspapers, which bolstered Fairfax New Zealand. The acquisition of rsvp.com reportedly cost the company in 
excess of AUD 38 million but it was a strategic choice aimed at helping the company enter the thriving online 
networking and dating industry'. At the end of the year, the company further diversified its Internet offerings with the 
acquisition of Stavz Australia, an online travel site focusing on holiday accommodations and packages. 

Kirk continued his predecessor's strategy of online growth the follow ing year with the acquisition of Trade Me 
Limited, a New Zealand-based auction site that had become the country's largest and fastest-growing Internet 
marketplace. Kirk also negotiated the acquisition of several smaller newspaper chains, but the bulk of the year was 
spent in negotiations over a proposed merger with Rural Press. The merger had been proposed several times since 
the late 1990s but the board felt that the price was too high for consideration. Under the company's new leadership, 
Fairfax and Rural Press entered negotiations and the merger was completed in December 2006. forming Australia's 
largest media conglomerate with over AUD 9 billion in assets. The merger was significant also in that it brought the 
Fairfax family back to the company, as John B. Fairfax of Rural Press was named to the company's board of 
directors. In January of 2007 the company changed its name to Fairfax Media Limited. 

By mid-2007 the company had recovered from management reshuffling following the merger and Kirk again began 
implementing plans for expansion, opening several new business and new s sites to New Zealand and Australian 
audiences. In November Kirk completed an agreement to purchase Southern Star Television Production and 
Southern Cross Metro Radio from Macquarie Media Group. The sale, which had been in the works since 2006, 
marked the beginning of a new period in Fairfax's history as the company prepared to expand further into the radio 
and television markets. With an estimated audience of 6 million readers daily, including print and online 
productions, and operating revenues exceeding AUD 2.1 billion. Fairfax had become Australia's leading media 
empire. 

Principal Subsidiaries 

Associated Newspapers Ltd.; AAV New Zealand Ltd. (95%); David Svme & Co.. Ltd.; Dvsford Pty. Ltd.; Fairfax 
Community Newspapers Pty. Ltd.; Fairfax Corporation Pty. Ltd.; Fairfax Finance Pty. Ltd.; Fairfax Ian Ltd.; Fairfax 
Investments Pty . Ltd.; Fairfax Letterbox Australia Pty . Ltd.; Fairfax Newspaper Holdings Pty . Ltd.; Homes Pictorial 
Publications Ltd. (80%); Homes Pictorial Unit Trust (80%); Illawarra Newspapers Holdings Pty. Ltd.; Intercity Hire 
Pty. Limited; John Fairfax Group Pty . Ltd.; John Fairfax Group Finance Pty. Ltd.; John Fairfax Group Inc. (United 
States); John Fairfax Ltd.; John Fairfax & Sons Ltd.; John Fairfax Ltd. (New Zealand); John Fairfax Ltd. (United 
Kingdom); John Fairfax Ltd. (United States); Jovnton Ave No. 2 Pty. Ltd.; Magazine Promotions Australia Pty. 

Ltd.; Magazine Properties Pty. Ltd.; Magdiss Pty'. Ltd.; Manoa Investments Pty. Ltd.; Morisset Courier Unit Trust 
(80%); Newcastle Newspapers Pty'. Ltd.; Rozelle Terminal Handling Company Pty. Ltd.; Ridge Publications Pty. 
Ltd.; S. Richardson (Newspapers) Pty. Ltd.; Suburban Investments Pty. Ltd.; Syme Communications Ltd. (New 
Zealand); Syme Electronic Communications Pty. Ltd.; Syme Media Pty. Ltd.; Syme Travel & Entertainment Pty. 


7 






Ltd.; Suburban Community Newspapers Ptv. Ltd.; The Rockwood Pastoral Company Pty. Ltd.; Votraint (No. 297) 
Pty. Ltd.; Votraint (No. 427) Pty. Ltd.; Wattle Street Properties Pty. Ltd. 

Principal Competitors 

APN News and Media Ltd.; Consolidated Media Holdings, Ltd.; News Corporation. 

Further Reading 
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"Fairfax Moves on NZ Media." Australian, April 14, 2003, p. 39. 

"Fairfax Takes Equity Stake in News Alert LLC," Fairfax Online, March 15, 2000. 

Foltz, Kim, "Canadian Financier Adds to Media Holdings." New York Times, December 18, 1991. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-x 

ROY DEN HOLLANDER, 


Plaintiff, 


-against- 


MEMORANDUM AND ORDER 

No. 08-CV-4045 (FB) (LB) 


DEBORAH SWINDELLS-DONOVAN, 
PAUL W. STEINBERG, and JANE DOE. 


Defendants. 


■x 


Appearance: 

For the Plaintiff: For Defendant Deborah Swindells- 

ROY DEN HOLLANDER, ESQ., pro se Donovan: 

545 East 14th St. Apt. 10D JOSHUA S. HURWIT, ESQ. 

New York, NY 10009 GORDON & REES LLP 

90 Broad Street, 23rd Floor 
New York, NY 10004 

For Defendant Paul W. Steinberg: 
PAUL W. STEINBERG, ESQ., pro se 
14 East Fourth Street 
New York, NY 10012-1141 


BLOCK, Senior District Judge: 

Roy Den Hollander (“Hollander”), an attorney appearing pro se, sued Deborah 
Swindells-Donovan (“Donovan”) and Paul W. Steinberg (“Steinberg”), also attorneys, for copyright 
infringement under the Copyright Act of 1976 (the “Copyright Act”), 17 U.S.C. §§ 101-803, in 
connection with the defendants’ submission of six of Hollander’s essays (“the Essays”) as exhibits 
in New York state and federal court proceedings. Donovan moved to dismiss for lack of subject- 
matter jurisdiction and failure to state a claim, and requested an award of costs and attorney’s fees; 
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the Court converted the motion to one for summary judgment and afforded the parties an opportunity 
to submit papers in support. Hollander then cross-moved for summary judgment. For the following 
reasons, the Court grants Donovan’s motion, denies Hollander’s, and sua sponte grants summary 
judgment to Steinberg. In addition, the Court denies Donovan’s request for fees and costs. 

I 

As confirmed before the Court at oral argument on February 18, 2010, the relevant 
facts are not in dispute: 

Hollander authored the six Essays, which convey his aggressively anti-“Feminazi” 
world view, and registered each with the United States Copyright Office (the “Office”). 1 He made 
the Essays publicly available on his website at some point in 2006 or 2007, at which time Steinberg 
made a copy. 2 On October 19, 2007, Steinberg sent copies of the Essays to Donovan. 

A. Donovan’s Use of the Essays 

Hollander ’ s claims against Donovan arise from Hollander v. Copacabana Nightclub, 
et al. (“Copacabana”), 11 in which Hollander alleged that the “Ladies’ Night” promotions hosted by 
several New York City nightclubs discriminated against men in violation of the Fourteenth 
Amendment. Donovan represented defendant Lotus Nightclub. 

After a contentious status conference, Hollander moved to disqualify District Judge 


'Hollander possesses certificates of registration for “A Different Time,” “An Invisible 
Weapon,” “Do Men Cause Wars,” and “Some Differences: Men and Girls,” “Fear Corrupts,” and 
“Two Sides;” although the Office has not issued certificates for the remaining two, “Fear 
Corrupts” and “Two Sides,” both are listed as registered in the Office’s records. 

2 Hollander subsequently removed the Essays from the Internet. 

3 Case No. 07-CV-5873(MGC) (S.D.N.Y. filed June 21, 2007) 
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Miriam Cedarbaum, asserting that her conduct had “create[d] the appearance that [she], whether true 
or not, is biased and prejudiced against men and creates a perception that she is not impartial in these 
proceedings.” Krebs Decl., Ex. 5 (Hollander Aff. in Support). Donovan attached the Essays to her 
opposition to Hollander’s motion, asserting that they supported her argument that Hollander was 
“challenging Judge Cedarbaum’s impartiality simply because she is female, not biased.” Id., Ex. 
6 (Donovan Decl. in Opp.). Judge Cedarbaum denied Hollander’s recusal motion and ultimately 
dismissed the Copacabana case because the defendants’ offering of reduced-priced admission to 
females did not constitute state action. See Copacabana, 580 F. Supp. 2d 335 (S.D.N.Y. 2008). 
B. Steinberg’s Use of the Essays 

Though the Court did not have the benefit of moving papers or affidavits from 
Steinberg, the parties’ undisputed representations at oral argument and the record before the Court 
provide a sufficient account of the facts relevant to Steinberg’s use of the Essays. 

Hollander and Steinberg’s sordid history centers primarily around Steinberg’s 
representation of Hollander’s upstairs neighbor William Fasano, the object of a number of 
Hollander’s lawsuits. Hollander’s claims against Steinberg in this particular case, however, 
originated out of two particular New York state court actions. In Hollander v. Fasano, et al. 
(“Fasano F), 4 Hollander brought a defamation action against several parties for statements made 
in pleadings in a different action; 5 Steinberg was a named defendant and also represented Fasano. 
When Hollander moved to amend the complaint, seeking to add certain female acquaintances of 
Fasano as defendants, Steinberg submitted the Essays as an exhibit to his affirmation in opposition. 

4 N.Y. Co. Civ. Ct. Index No. 021283/2006 
5 N.Y. Sup. Ct. Index No. 116711/2003 
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Steinberg asserted that the content of the Essays — in light of Hollander’s alleged “issues with 
gender identity,” “obsession with Fasano’s body,” and assault of Steinberg — “addressed matters 
relating to [Hollander’s] motivation in bringing suit and also concern for the physical protection of 
parties whom [Hollander] was seeking to join in the action.” Hollander Deck, Ex. I (Steinberg 
Affirmation in Opp.). 

In Hollander v. Fasano (“Fasano IF), 6 Steinberg represented Fasano in a nuisance 
action brought by Hollander. After Hollander ’ s complaint went unanswered, he moved for a default 
judgment; Steinberg opposed that motion, appending a verified answer and counterclaims which 
requested, inter alia , “protective orders ... to safeguard Mr. Fasano and others from potential 
physical harm by Mr. Den Hollander.” Hollander Deck, Ex. J (Verified Answer and Counterclaim). 
In support of this request, Steinberg attached the Essays, asserting that their content, when 
considered with Hollander’s alleged misdeeds, evidenced the danger that Hollander posed to his 
neighbors. Id. 

II 

Both Donovan and Steinberg admit that they knowingly submitted Hollander’s 
Essays as exhibits in a judicial proceeding. Accordingly, the issue before the Court is whether their 
submissions constitute “fair use” under § 107 of the Copyright Act as a matter of law. 

A. Summary Judgment 

“Summaryjudgment should be granted if‘there is no genuine issue as to any material 
fact and . . . the moving party is entitled to a judgment as a matter of law.’” Blanch v. Koons, 467 
F.3d 244,250 (2d Cir. 2006) (quoting Fed. R. Civ. P. 56(c)). “Although fair use is a mixed question 

6 N.Y. Sup. Ct. Index No. 102057/2007 
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of law and fact,” the Court can “resolve[] fair use determinations at the summary judgment stage 
where there are no genuine issues of material fact.” Blanch v. Koons, 467 F.3d 244, 250 (2d Cir. 
2006) (citations, internal quotation marks and alterations omitted). There is a genuine dispute as to 
material fact when “the evidence is such that a reasonable jury could return a verdict for the 
nonmoving party.” Anderson v. Liberty Lobby, Inc ., All U.S. 242, 248 (1986). In the face of such 
a dispute on a summary judgment motion, the “facts must be viewed in the light most favorable to 
the nonmoving party.” Ricci v. DeStefano, 129 S. Ct. 2658, 2676 (2009) (quoting Scott v. Harris, 
550 U.S. 372, 380 (2007)). 


B. Subject Matter Jurisdiction 

Donovan argues that Hollander’s failure to present certificates of registration for 
“Fear Corrupts” and “Two Sides” deprives the Court of subject-matter jurisdiction over infringement 
claims based on those essays. However, the record demonstrates that all six Essays were registered 
with the Office; as such, the Court has jurisdiction over all of Hollander’s infringement claims. See 
In re Literary Works in Elec. Databases Copyright Litig., 509 F.3d 116, 122 (2d Cir. 2007) (citing 
17U.S.C. § 411(a)). 

C. Fair Use Under 17 U.S.C. § 107. 

Under the Copyright Act, the fair use of copyrighted works does not constitute “an 
infringement of copyright,” permitting the reproduction of copyrighted works “for purposes such 
as criticism, comment, news reporting, teaching [and] research.” 17 U.S.C. § 107. Detennining 
whether a particular reproduction is a fair use requires the consideration of a number of statutory 
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factors: 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 

Id. These factors are not to be treated in isolation; “all are to be explored, and the results weighed 
together, in light of the purposes of copyright.” Campbell v. Acuff-Rose Music, Inc., 510U.S. 569, 
577-78 (1994). Ultimately, the statute “calls for case-by-case analysis,” and its lists of acceptable 
purposes and relevant factors are “illustrative and not limitative.” Id. Thus, “[although defendants 
bear the burden of proving that their use was fair, they need not establish that each of the factors set 
forth in § 107 weighs in their favor.” NXIVMCorp. v. Ross Inst., 364 F.3d 471,476 (2d Cir. 2004). 

Although neither the Supreme Court nor the Second Circuit has addressed fair use 
in the context of evidentiary submissions injudicial proceedings, other courts have. Consistent with 
the case-by-case nature of the doctrine, those courts have not announced a per se rule. Instead, they 
have considered each application of the unique fair use question presented, guided by the four 
statutory factors where relevant. See, e.g., Bond v. Blum, 317 F.3d 385, 395 (4th Cir. 2003) 
(affirming finding of fair use where alleged infringer introduced plaintiffs copyrighted manuscript 
as evidence in child custody proceeding); Jartech, Inc. v. Clancy, 666 F.2d 403,407 (9th Cir. 1982) 
(affirming jury’s finding of fair use where alleged infringer introduced copyrighted films as evidence 
in a nuisance abatement proceeding); Shell v. DeVries, No. 07-1086, 2007 WL 4269047 (10th Cir. 
2007) (affirming finding of fair use where alleged infringer copied “ten pages from [plaintiffs] 
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website to use as evidence in unrelated litigation”); but see Images Audio Visual Prod., Inc. v. Perini 
Bldg. Co., Inc., 91 F. Supp. 2d 1075, 1082 (E.D. Mich. 2000) (holding that the introduction of 
copyrighted photographs as evidence in an arbitration proceeding constituted copyright infringement 
where photos were copyrighted “specifically for the purpose of litigation”and defendant used them 
for their intended, intrinsic use as demonstrative evidence). The Court adopts the same approach. 
D. Claims Against Donovan 

Donovan’s stated justification for her submission of the Essays to Judge Cederbaum 
appears somewhat disingenuous. The relevancy of the Essays to Flollander’s recusal motion is 
dubious, and she undoubtedly intended simply to prejudice Judge Cederbaum against Hollander. 
Nonetheless, the decisive factor bearing upon the issue of “fair use” in the present case is that 
Donovan introduced the Essays into the judicial proceeding only as evidence of the workings of 
Hollander’s mind; she did not attempt to produce a comparable or derivative work, nor did she use 
the Essays for their expressive content. Even though the Essays are indisputably creative and 
published, and Donovan admits that she reproduced five of the six in their entirety, her submission 
“[was] indifferent to [Hollander’s] mode of expression.” See Bond, 317 F.3d at 395 (“The copyright 
law was never designed to protect content as distinguished from mode of expression.”). 

Accordingly, Donovan did not exploit Hollander’s copyrighted ideas or expressions, 
nor did she put the Essays to “the same intrinsic use” for which Hollander obtained the copyrights 
and for which he could “expect[] protection from unauthorized use.” Jartech, 666 F.2d at 407. By 
contrast, in Perini — the only case of which the Court is aware that found an infringement where 
copyrighted materials were submitted in a judicial proceeding — the defendant infringed the 
plaintiffs copyrights because he used the copyrighted photos “for precisely the same purpose — or, 
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at a minimum, for one of the same purposes — as the photos themselves were intended to serve,” 
namely for evidence in a judicial proceeding. Perini, 91 F. Supp. 2d at 1081. 

Moreover, given the nature of the Essays and that they were submitted as evidence 
of the workings of Hollander’s mind, “it is impossible to imagine” how their use in the judicial 
proceeding could affect the market for the Essays, which Hollander describes as “men’s rights 
groups,” Hollander Deck ]J 27, or “could in any way impact [their] marketability.” See Bond, 317 
F.3d at 396-97 (“[I]f anything, [the defendants’ use of plaintiff s manuscript as evidence] increases 
the value of the work in a perverse way, but it certainly doesn’t decrease it.” (alteration in original)); 
cf. Perini, 91 F. Supp. 2d at 1086 (Where the submission of copyrighted photos as evidence “wholly 
superseded one of the principal objects of [the copyrighted works],” it “thereby displaced a key 
market for those works.”). 

Ultimately, Donovan’s submission of the Essays “ha[d] nothing whatsoever to do 
with any interest that the copyright law was designed to protect.” Bond, 317 F.3d at 397. 

E. Claims Against Steinberg 

Although Steinberg embraced Donovan’s arguments in his pre-motion letter and at 
oral argument, he did not formally join her motion, nor did he submit his own. Nevertheless, a 
district court has the power to sua sponte grant summary judgment “so long as the losing party was 
on notice that [he or] she had to come forward with all of her evidence.” Celotex Corp. v. Catrett, 
All U.S. 317, 326 (1986). Thus, “[w]here it appears clearly upon the record that all of the 
evidentiary materials that a party might submit in response to a motion for summary judgment are 
before the court, a sua sponte grant of summary judgment against that party may be appropriate if 
those materials show that no material dispute of fact exists and that the other party is entitled to 
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judgment as a matter of law.” Ramsey v. Coughlin, 94 F.3d 71, 74 (2d Cir. 1996). 

Between Hollander’s own motion for summary judgment, his opposition to 
Donovan’s motion, and the representations of the parties at oral argument, the facts underlying the 
claims against Steinberg have been fully developed and are not in dispute. As with Donovan, 
Steinberg’s purpose in introducing the Essays undoubtedly had less to do with their relevancy, 
which was questionable, at best, and more to do with poisoning the minds of the judges in Fasano 
I and Fasano II. Be that as it may, Steinberg also submitted the Essays to evince the workings of 
Hollander’s mind, and his use cannot realistically be viewed as negatively impacting Hollander’s 
market for the Essays. Accordingly, the same rationale which supports granting summary judgment 
for Donovan compels the Court to grant summary judgment for Steinberg. 

Ill 

Donovan requests attorney’s fees and costs for her defense of this action. The Court 

has the “equitable discretion” to make, or refrain from making, such an award to the prevailing party 

in a copyright action. See Fogerty v. Fantasy, Inc., 510 U.S. 517, 534 (1994) (citing 17 U.S.C. § 

505). In Fogerty, the Supreme Court: 

approved in dicta several nonexclusive factors courts could consider 
when awarding fees, namely, “frivolousness, motivation, objective 
unreasonableness (both in the factual and in the legal components of 
the case) and the need in particular circumstances to advance 
considerations of compensation and deterrence.” Such factors may 
be used “so long as . . . [they] are faithful to the purposes of the 
Copyright Act.” 

Crescent Publ’g Group, Inc. v. Playboy Enter., Inc., 246 F.3d 142, 147 (2d Cir. 2001) (quoting 
Fogerty, 510 U.S. at 534). 

While Hollander fded suit based on facts which clearly could not support copyright 
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infringement, Donovan’s use of the Essays in the litigation, as noted, was of dubious propriety. 
Accordingly, after considering the Fogerty factors, the Court, in its equitable discretion, will not 
award costs and fees to Donovan. 7 

CONCLUSION 

Donovan’s motion for summary judgment is granted, and Hollander’s cross-motion 
is denied. Summary judgment in favor of Steinberg is granted sua sponte. The complaint is 
dismissed in its entirety. 

Donovan’s request for attorney’s fees and costs is denied. 

SO ORDERED. 


FREDERIC BLOCK 

Senior United States District Judge 

Brooklyn, New York 
March 11, 2010 


7 In the same vein, the Court would not have granted Steinberg fees and costs if he had 
retained counsel in this matter and requested them. 
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SUPREME COURT OF THE STATE OF NEW YORK 
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Roy Den Hollander, 

-against- 


Plaintiff, 


Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 

Defendants. 

.X 


Index No. 152656/2014 

Oral Argument Requested 
On Cross-Motion and 
Defendants’ Motion to 
Dismiss 


CROSS-MOTION REQUESTING DISCOVERY ON PERSONAL JURISDICTION 


PLEASE TAKE NOTICE that upon the affidavit of Roy Den Hollander, sworn to on 
November 4, 2014, and upon the exhibits attached to the affidavit and all the pleadings and 
proceedings herein, the undersigned will move in the Supreme Court of the State of New York, 
located at 60 Centre Street, New York, in the Submissions Part, Room 130, on the 14 day of 
November, 2014, at 9:30 a.m., pursuant to CPLR 2215, for an order granting leave to Plaintiff to 
conduct disclosure on the issue of this Court’s personal jurisdiction over the Defendants 
Support for this request is in the Plaintiffs AFFIDAVIT IN OPPOSITION TO 
DEFENDANTS’ SECOND MOTION TO DISMISS at H 22-52, 54, 56, 100, 103-105, 107, 115, 
128,131, 154-155, 160-163, 165. 


Dated: November 6, 2014 
New York, N.Y. 


Respectfully, 

Roy Den Hollander, Esq. 
Petitioner and Attorney 
545 East 14 th Street, 10D 





New York, N.Y. 10009 
(917) 687-0652 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
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ROY DEN HOLLANDER, 


Index No. 152656/2014 


Plaintiff, 


-against- 


AFFIRMATION OF 
KATHERINE M. BOLGER 


TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Hon. Milton A. Tingling 


Defendants. 


x 


KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 


1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 


Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ Reply Memorandum of Law of in further support of Defendants’ Motion 
to Dismiss the First Amended Complaint and Memorandum of Law in Opposition to Plaintiffs 
Cross-Motion Requesting Discovery. I make this statement upon my personal knowledge, and I 
would be competent to testify at trial to the facts set forth herein. 

2. A true and correct copy of an email exchange between the undersigned and the 
Plaintiff in this action from October 14-15, 2014 is attached hereto as Exhibit 1. 

Dated: New York, New York 


November 13, 2014 










Exhibit 1 


Kate Bolger 


From: 

Sent: 

To: 

Subject: 


Kate Bolger 

Wednesday, October 15, 2014 5:25 PM 
'Roy Den Hollander' 

RE: Hollander v. Shepherd, et al. 


Hello Roy 

I just left you a voicemail. Will you let me know why you won’t sign the stipulation? 

The filing of the amended complaint moots the motion, see, e.g ., Plaza PH2001 LLC v. Plaza 
Residential Owner LP, 98 A.D.3d 89, 99 (1st Dep’t 2012) (“Once plaintiff served the amended complaint, the 
original complaint was superseded, and the amended complaint ‘became the only complaint in the action.’ The 
action was then required to proceed ‘as though the original pleading had never been served.’”), and the 
Defendants have 20 days to respond to the amended complaint, see CPLR 3025(d). The purpose of the 
stipulation was simply to clean up the docket. 

Given that, what is your objection to signing? 


Kate Bolger 


Katherine M. Bolger 


LSKS 


LEVINE SULLIVAN 
KOCH &. SCHULZ, LLP 


(212) 850-6123 | Phone 
www.lskslaw.com 

From: Roy Den Hollander r mailto:rovl7den@qmail.coml 
Sent: Wednesday, October 15, 2014 4:42 PM 
To: Kate Bolger 

Subject: Re: Hollander v. Shepherd, et al. 


Hello Kate, 


I will not be signing the stip. 


Roy 


Roy Den Hollander 
Attorney at Law 
New York, N.Y. 
ro y 17den@ email .com 

(917) 687-0652 


On Tue, Oct 14, 2014 at 4:20 PM, Kate Bolger < KBolgcr7/lsk.slaw.com > wrote: 


l 








Hello Roy. 


We received your amended complaint and opposition to the motion to dismiss in the above-referenced 
action. As we understand the rules, the fling of the First Amended Verified Complaint mooted the defendants’ 
motion to dismiss the original complaint. Accordingly, we propose to file the attached stipulation to that 
effect. The stipulation simply also sets forth that defendants will respond to the new complaint, which is 
October 27 (20 days after service.) 


I did not set forth a briefing schedule on any motion in this stipulation, but if you would like to do so, please let 
me know. 


Please let me know if this looks OK to you and, if so, please return a signed stipulation at your convenience and 
we will see that it is filed. 


Kate Bolger 


Katherine M. Bolger 


LSKS 


LEVINE SULLIVAN 
KOCH & SCHULZ. LLP 


321 West 44th Street 
Suite 1000 
New York, NY 10036 
(212) 850-6123 | Phone 
(212) 850-6299 | Fax 
www.lskslaw.com 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald"), by and through their undersigned attorneys, submit this reply 
memorandum of law in support of their motion to dismiss the First Amended Complaint 
(“Complaint” or “FAC”) of Plaintiff Roy Den Hollander (“Plaintiff’ or “Hollander”) pursuant to 
Rules 3211(a)(1), (7), and (8) of the New York Civil Practice Law and Rules (“CPLR”) and in 
opposition to Plaintiffs cross-motion requesting discovery. 

PRELIMINARY STATEMENT 

Defendants moved to dismiss Hollander’s complaint on the grounds that, as Australian 
citizens, writing and publishing for an Australian newspaper about an Australian course taught at 
an Australian university, they were not subject to personal jurisdiction in this Court and on the 
ground that all of Plaintiff s claims fail on their merits. In response, Hollander filed ninety-two 
pages that are more full of ad hominem attacks on Shepherd, McNeilage, and Defendants’ 
counsel than they are of substance. Setting aside Hollander’s rhetoric, this case does not belong 
in this Court. 

Plaintiffs opposition makes it clear that the only conduct Defendants engage in that is 
relevant to personal jurisdiction is the publication of the Articles and Columns on a website 
accessible in the United States. Because this conduct alone does not constitute the transaction of 
business in New York such that personal jurisdiction is justified, this Court lacks jurisdiction 
over Defendants. 1 

Even if the Court had jurisdiction over Defendants, however, Plaintiffs claims fail on 
their merits. The Articles and Columns report truthful facts and well-founded opinions about 

1 For clarity, Defendants use the same defined terms used in their Opening Memo. 
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Plaintiff. Indeed, Plaintiff admits that he said and did the things reported in the Articles and 
Columns, and, remarkably, he makes some of the very same statements again in the affidavit in 
opposition to the motion to dismiss. Plaintiff would just prefer that the stories be written 
differently to more fully flesh out what he really means when he says “anti-feminist.” But the 
Court of Appeals has held that First Amendment requires that “determining what editorial 
content is of legitimate public interest and concern is a function for editors.” Gaeta v. N.Y. 

News, Inc., 62 N.Y.2d 340, 349 (1984). As such, while Plaintiff may not like the Articles and 
Columns, he is constitutionally prohibited from recovering based on them. 

For this reason, this Court should not only grant Defendants’ motion to dismiss, but also 
deny Plaintiffs cross-motion for discovery. Any and all jurisdictional discovery would be 
fruitless - this Court has no personal jurisdiction over Defendants - and, even if it did, there is no 
legal basis for Plaintiff to proceed on his claim. 

ARGUMENT 

POINT I 

PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED 
A. This Court Should Strike Plaintiffs Affidavit 

As an initial matter, this Court should strike Hollander’s affidavit in opposition to the 
motion to dismiss for failure to comply with the Court’s rules. New York County Justices Rules 
Rule 14(b) mandates that “[ujnlcss advance permission otherwise is granted by the court for 
good cause, memoranda of law shall not exceed 30 pages each (exclusive of table of contents 
and table of authorities) and affidavits/affirmations shall not exceed 25 pages each.” 

“[Rejection of papers that fail to comply with” page limits is “appropriate.” Macias v. City of 
Yonkers, 65 A.D.3d 1298, 1299 (2d Dep’t 2009). Here, Hollander exceeded the page limit by a 
staggering sixty-seven pages. The Court should, therefore, not consider it. 
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B. 


Plaintiff Misstates The Posture Of This Case 


Hollander wastes the first thirty-four pages of his affidavit attacking the credibility of the 
Defendants and the undersigned in this action. Parsing through his purple prose, it appears that 
his central claim is that Defendants withdrew their initial motion to dismiss in order to cover up 
perjurious statements in the affidavits filed in support of the motion to dismiss. Opp. K 6. This 
claim is foolishness. 

On August 29, 2014, Defendants filed a motion to dismiss Plaintiffs original complaint, 
arguing that this Court lacked personal jurisdiction and Plaintiff failed to state a claim. Original 
Motion [Dkt. 7]. Defendants attached affidavits responding to Plaintiffs allegations. On 
October 7, 2014, Plaintiff filed an affidavit in opposition to Defendants’ motion to dismiss, [Dkt. 
26], and an Amended Complaint (“FAC”), [Dkt. 11]. The Amended Complaint mooted both the 
original complaint and Defendants’ motion to dismiss. See, e.g ., Plaza PH2001 LLC v. Plaza 
Residential Owner LP, 98 A.D.3d 89, 99 (1st Dep’t 2012) (“Once plaintiff served the amended 
complaint, the original complaint was superseded .... The action was then required to proceed 
‘as though the original pleading had never been served.’” (citation omitted)). Defendants’ 
counsel, therefore, contacted Plaintiff via email conveying Defendants’ understanding that the 
filing the Amended Complaint mooted Defendants’ original motion to dismiss and proposing to 
file a stipulation stating that the original motion was moot and setting a new schedule. Plaintiff 
refused to sign the stipulation or give a reason why he would not do so. Second Bolger Affi, Ex 
1. Defendants, thereafter, filed a letter withdrawing their original motion to dismiss and 
indicating that they would respond to the Amended Complaint in a timely fashion, [Dkt. 41], 
which they did on October 27, 2014 (“Opening Memo.”) [Dkt. 44]. 

Both Hollander’s Amended Complaint and the affidavit in opposition to Defendants’ 
original motion to dismiss contain significantly more allegations regarding personal jurisdiction 
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than did the original complaint. Compare Original Compl. [Dkt. 1] TIT) 78-82 with FAC H 26-34 
and Original Opp. H 17-48. For example, in the Amended Complaint, Hollander makes new 
allegations regarding News Corp and its relationship to The Advertiser, FAC If 31, and the 
alleged distribution of The Herald in the United States, id. H 37, 40, and claims that The Herald 
had an office here, id. 1 115. Asa result, Defendants submitted new affidavits from the same 
individuals responding to the different jurisdictional allegations in the Amended Complaint (and 
in his first opposition affidavit). Compare Original Compl. H 78-82 with FAC H 26-34. 

Hollander argues that this is “perjury” and “prevarication.” He is wrong. It is nothing more than 

2 

Defendants’ responses to new allegations in a new complaint. 

C. The Court May Consider Defendants’ Exhibits Without 

Converting Their Motion Into One For Summary Judgment 

Plaintiff also argues that counsel’s “inclusion of 496 pages of affidavits and exhibits . . . 

make[] it clear that she [a reference to Defendant’s counsel] is really moving for summary 

judgment.” Opp. If 14. Plaintiff is incorrect. 

As explained in Defendants’ Opening Memo, on a motion to dismiss pursuant to CPLR 

3211(a)(1), a court may consider all documentary evidence so long as it is ‘“proved or conceded 

to be authentic.’” Erich Fuchs Enters, v. ACLUFound., Inc., 95 A.D.3d 558, 558 (1st Dep’t 

2012) (citation omitted). Although judicial records are the “typical[]” example of documentary 

evidence, see, e.g., Giuliano v. Gawrylewski, 40 Misc. 3d 1210(A), 2013 WL 3497611, at *2 

(Sup. Ct. N.Y. Cnty. June 27, 2013), a plaintiffs own writings are properly considered 

2 

There was one error in the affidavits, that was admittedly a mistake. In her original affidavit, 
Shepherd “erroneously stated that [she] had no other contact with anyone in New York” besides Plaintiff. 
Shepherd Aff. Tf 13. As Plaintiff pointed out in his opposition, Shepherd also had brief email exchanges 
with Miles Groth, a professor in New York. Id. 114. Accordingly, in her new affidavit in support of the 
pending motion to dismiss, Shepherd admits that she mistakenly forgot to include her contact with 
Professor Groth in the origianl affidavit. Shepherd Aff. 113. She explained that it was “inadvertent 
error” and apologized for the error. Id. 113. 
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documentary evidence, see Love v. William Morrow & Co., 193 A.D.2d 586, 588 (2d Dep’t 
1993); Grimaldi v. Ho, No. 6909/2012 (Sup. Ct. Dutchess Cnty. Sept. 3, 2013) at 6 (considering 
the contents of Plaintiff s newsletter to establish truth). In Love, for example, on a motion to 
dismiss pursuant to CPLR 3211(a)(1), the Second Department compared the allegedly 
defamatory statements “with the plaintiffs own words in his term paper.” 193 A.D.2d at 588. 

In doing so, the Court held that “since [the plaintiff] has never denied the term paper’s contents, 
the court properly dismissed the complaint based on the defense of truth.” Id. at 587. 

Here, as in Love, Plaintiff does not deny that the materials submitted by Defendants are 
authentic. For example, Hollander admits that he sat for interviews and made the statements 
quoted by various media outlets and put before this Court by Defendants, Opp. If 12(j)(v), (vi), 
(vii), 4 that he wrote for A Voice for Men, id. ^ 62(g), and that he fded a copyright action with 
exhibits attached wherein he affirmed to a federal court that the articles were “created by” him, 
id. H 62(h); 5 see also Affirmation of K. Bolger, Ex. 11 (“Bolger Aff”) [Dkt. 45]. Therefore, 
these materials are properly considered on a motion to dismiss pursuant to CPLR 3211(a)(1). 

Even if the Court found that such exhibits were not documentary evidence, the Court, 
alternatively, is entitled to take judicial notice of those exhibits reflecting court records and 
newspaper articles without converting the motion to one for summary judgment. See, e.g., Saleh 
v. N.Y. Post, 78 A.D.3d 1149, 1151-53 (2d Dep’t 2010); see also Gomez-Jimenez v. N.Y. Law 

For the convenience of the Court and counsel, a copy of Grimaldi v. Ho, No. 6909/2012 (Sup. Ct. 
Dutchess Cnty. Sept. 3, 2013), which is not readily available, is attached to the Bolger Affirmation at 
Exhibit 19. 

4 The only interview offered by Defendants which Plaintiff challenges is an exhibit reflecting a 
Media Matters interview. Plaintiff argues that he was never interviewed by Media Matters. Opp. | 
12(j)(vii). The video embedded on the Media Matters website is a video of Plaintiff being interviewed by 
FOX News host Neil Cavuto. 

5 Plaintiff makes the remarkable claim in the Opposition that these essays have no relevance to this 
action and were submitted solely to “demonize” him. To the contrary, these essays establish the truth of 
the allegedly defamatory statements. Opening Memo, at 19-22. 
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Sch., 36 Misc. 3d 230, 258 n.13 (Sup. Ct. N.Y. Cnty.) (judicial notice of newspaper article 
reporting a 25% decline in law school admissions), aff’d, 103 A.D.3d 13 (1st Dep’t 2012). In 
Sprewell v. NYP Holdings, Inc., for example, this Court took judicial notice of multiple 
newspaper articles to establish the truth of actions previously taken by the plaintiff that related to 
the underlying defamation suit. 1 Misc. 3d 847, 850-51 (Sup. Ct. N.Y. Cnty. 2003). Defendants 
ask the Court to do so here as well. 

All of the documents submitted by Defendants are properly before the Court either as 
documentary evidence, documents of which a court may properly take judicial notice, or both. 
This is properly a motion to dismiss. 

D. This Court Lacks Jurisdiction Over Defendants 

Next, despite Hollander’s scattershot recitation of isolated (and largely inaccurate) 
allegations about personal jurisdiction, it is clear that this Court lacks jurisdiction over 
Defendants. Defendants are all Australian domiciliaries who researched and wrote articles in 
Australia aimed at an Australian audience for an Australian newspaper about an Australian 
university. For the reasons set forth in the Opening Memo, it is clear that they did not transact 
any business in this jurisdiction sufficient to confer jurisdiction on this Court. In the face of this 
truth, Hollander takes a “kitchen sink” approach, citing and misrepresenting a variety of 
completely irrelevant alleged “facts” relating to Defendants, their business relationships (or lack 
thereof), and their websites, but these efforts are unavailing. 

First, this Court does not have jurisdiction over Defendants pursuant to CPLR § 
302(a)(1). As discussed in the Opening Memo, the New York Court of Appeals and the United 
States Court of Appeals for the Second Circuit have held that merely posting an article on a 
website accessible in this state is not a transaction of business in New York such that jurisdiction 
is appropriate. SPCA v. Am. Working Collie Ass ’n, 18 N.Y.3d 400, 405 (2012); Best Van Lines, 
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Inc. v. Walker, 490 F.3d 239, 248 (2d Cir. 2007) (“more than the distribution of a libelous 


statement must be made within the state to establish long-arm jurisdiction over the person 
distributing it”). And Hollander’s belated allegation that The Advertiser and The Herald have 
“subscribers” in New York does nothing to change the analysis. Indeed, long before the Internet, 
this Court specifically rejected the argument that it could exercise jurisdiction over a foreign 
newspaper based solely on the existence of subscribers in New York. Am. Radio Ass ’n v. A. S. 
Abell Co., 58 Misc. 2d 483, 484-85 (Sup. Ct. N.Y. Cnty. 1968) (holding that because defamation 
claims do not arise out of the offering of subscriptions, presence of subscribers could not form 
the basis of jurisdiction). Thus, the publication of the Articles and the Columns on The 
Advertiser and The Herald websites and/or in a print version circulated in New York is 
insufficient to provide a basis for personal jurisdiction here. 

In the Opposition, Plaintiff simply ignores these cases, claiming disingenuously that the 
Court of Appeals has had “little opportunity” to explore the question, Opp. If 94, 6 and then 
relying on several cases about commercial websites, 7 id. 97 (citing Citigroup Inc. v. City 
Holding Co., 97 F. Supp. 2d 549 (S.D.N.Y. 2000)), 98 (citing Chloe v. Queen Bee of Beverly 
Hills, LLC, 616 F.3d 158 (2d Cir. 2010)), 112 (citing Thomas Publ’g Co. v. Indus. Quick Search, 


6 Incongruously, Plaintiff then asserts that the Court of Appeals has held only that posting of 
material on passive websites is insufficient for personal jurisdiction. Opp. '| 95 (citing Ehrenfeld v. Bin 
Mahfouz, 9 N.Y.3d 501, 510 n.7 (2007). The court, however, made no such . In the very footnote 
Hollander cites: “Plaintiffs reliance upon defendant’s posting of the result of the English action on his 
Web site also fails to establish purposeful availment.” Id., 9 N.Y.3d at 513 n.7. 

7 Plaintiffs reliance on copyright and trademark cases is simply misplaced. Multiple courts have 
explained that whether a court has jurisdiction over a website that sells infringing is an entirely different 
question from whether jurisdiction is proper in the defamation context. Trachtenberg v. 
Failedmessiah.com, —F. Supp. 2d—, 2014 WL 4286154, at *6 n.5 (E.D.N.Y. Aug. 29, 2014) (holding 
that the plaintiffs reliance on copyright case law was misplaced “because it defines transaction in a 
copyright context - again, defamation has a unique transaction test”); Realuyo v. Villa Abrille, No. 01 
Civ. 10158(JGK), 2003 WL 21537754, at *7 (S.D.N.Y. July 8, 2003) (distinguishing Citigroup on the 
same grounds), aff’d sub nom. Realuyo v. Abrille, 93 F. App’x 297 (2d Cir. 2004). 
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Inc., 237 F. Supp. 2d 489 (S.D.N.Y. 2002)), to argue that there should be jurisdiction here. 8 But, 
the Court of Appeals has spoken and held that to demonstrate jurisdiction here, Hollander must 
prove there is “something more” than maintaining a website to which the allegedly defamatory 
statements are published. “Courts have typically found” this “something more” where “the 
defendant [1] engaged in some purposeful activity within New York [2] that was directly related 
to the creation of the allegedly defamatory work.” Biro v. Conde Nast, No. 11 Civ. 4442(JPO), 
2012 WL 3262770, at *10 (S.D.N.Y. Aug. 10, 2012) (emphasis added)). In reviewing prior case 
law, the Court of Appeals agreed explaining that negotiating a book deal and writing the book 
here, SPCA, 18 N.Y.3d at 404 (citing Legros v. Irving, 38 A.D.2d 53, 56 (1st Dep’t 1978)), or 
physically researching, writing, and producing an allegedly defamatory broadcast in New York 
may support “transacting business” jurisdiction in a defamation action, id. (citing Montgomery v. 
Minarcin, 263 A.D.2d 665, 667-68 (3d Dep’t 1999)). These acts are absent here. 

The only purposeful acts by any defendant culminating in any of the allegedly 
defamatory statements here are a few emails between Shepherd and Plaintiff or another New 
York professor and a single telephone call placed by Shepherd to Plaintiff. Opp. U 114; FAC U 
34. Similar such out-of-state email and telephone contacts have been repeatedly rejected by 
courts as insufficient to constitute the transaction of business in New York. SPCA, 18 N.Y.3d at 
405; Penachio v. Benedict, 461 F. App’x 4, 5 (2d Cir. 2012) (noting that “contacting] New York 
residents by email and telephone,” among other acts, did not constitute transacting business). As 


Plaintiff also relies on Licci v. Lebanese Canadian Bank, SAL, 20 N.Y.3d 327, 341 (2012), which 
found that jurisdiction was proper based on the maintenance of a ha nk account in New York. Licci has no 
relevance here; Defendants have no bank accounts in the United States. Bolger Aff., Ex. 3 (Shepherd Aff. 
| 18); id., Ex.2 (Cameron Aff. | 11); id.. Ex. 4 (Coleman Aff. | 8); id.. Ex. 5 (McNeilage Aff. | 12). 
Moreover, its general statement that “CPLR 302 (a)(1) does not require that every element of the cause of 
action pleaded must be related to the New York contacts” cannot support Plaintiffs argument that 
“publication] to third parties in New York” is sufficient to confer jurisdiction, Opp. f 130, because, as 
explained, in defamation actions , publication alone is not enough. 
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one court put it while emphasizing that courts focus on acts committed within New York, “Basing 
an article on information received out-of-state from a New York source is simply not the same as 
coming to New York to conduct research.” Trachtenberg v. Failedmessiah.com, —F.Supp.2d — 
-, 2014 WL 4286154, at *4 (E.D.N.Y. August 29, 2014). 

Left with no other relevant contacts to point to, Plaintiff catalogues a litany of irrelevant 
contacts Defendants allegedly have with New York. 9 In the process, Hollander argues that 
CPLR § 302(a)(1) should be “expansively” interpreted. Id. ]f 85. The Court of Appeals, though, 
has held that the relevant contacts for the jurisdictional analysis are only those related to the 
allegedly tortious act and has held that the long-arm statute’s ‘“transacts any business within the 
state’ more narrowly in defamation cases than they do in the context of other sorts of litigation.” 
SPCA, 18 N.Y.3d at 405 (emphasis added and citation omitted). 

Despite these legal principles, which Plaintiff chooses simply to ignore, Hollander tries to 
argue that because The Advertiser and The Herald websites have interactive components, they 
are transacting business in New York such that jurisdiction is proper here. This is incorrect. As 
discussed in the Opening Memo, New York courts have rejected website interactivity as a basis 
for jurisdiction unless there is a connection between the alleged defamatory article and the 
interactivity of the website. See, e.g.,Best Van Lines, Inc., 490 F.3d at 252; Gary Null & 
Assocs., Inc. v. Phillips, 29 Misc. 3d 245, 246-50 (Sup. Ct. N.Y. Cnty. 2010) (no personal 
jurisdiction where there was no “relationship” between the advertising links and plaintiffs 

9 

Plaintiff argues that these contacts are important because “Defendants’ New York activities, and 
their nature and quality, are to be considered in their totality.” Opp. K 92. In support of this proposition, 
Plaintiff cites the 1965 Court of Appeals case Longines-Wittnauer Watch Co. v. Barnes & Reinecke, Inc. 
15 N.Y.2d 443, 457 n.5 (1965). Opp. H 92. Barnes & Reinecke does not support the “totality” of contacts 
argument offered by Plaintiff though. Instead, in that breach of contract case, the Court of Appeals 
merely explained, “[Ejven though the last act marking the formal execution of the contract may not have 
occurred within New York, the statutory test may be satisfied by a showing of other purposeful acts 
performed by the appellant in this State in relation to the contract, albeit preliminary or subsequent to its 
execution.” Id. at 457 (emphasis added). 
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defamation claim); Realuyo v. Villa Abrille, No. 01 Civ. 10158(JGK), 2003 WL 21537754, at *7 
(S.D.N.Y. July 8, 2003) (“While those advertising links may cause the web site to fall within the 
middle ground of possible jurisdiction, the claim in this case, unlike the claim in Citigroup, does 
not arise from that set of interactive links.”), aff’d sub nom. Realuyo v. Abrille, 93 F. App’x 297 
(2d Cir. 2004). Here, Plaintiff claims for example that The Advertiser “allows its readers to 
personalize and advertise on Mosthtix, an entertainment forum,” Opp. 1} 109, The Herald 
“provides a forum and community for online dating,” id. 110, and The Herald has a ‘“Member 
Center’” where readers can “[g]et access to exclusive offers and competitions,” id. But none of 
these allegations have any relation whatever to the articles about males studies courses at the 
University of South Australia at issue here. The interactivity of Defendants’ websites, therefore, 
provides no basis for jurisdiction here. 10 

Plaintiff also argues that The Herald is subject to personal jurisdiction because it has a 
non-party representative in New York City for selling advertisements and it has a relationship 
with non-party Press Reader to distribute copies of The Herald in the United States. Opp. ]fl| 
103-05. 11 These claims are not relevant to the Court’s inquiry, because Hollander’s claims do 
not result from any advertisements in The Herald, see Trachtenberg, 2014 WL 4286154, at *4; 
Am. Radio Ass 'n, 58 Misc. 2d at 484-85 (in a defamation action, defendant’s use of “an 
independent advertising firm with offices in New York City” was irrelevant because the 
defamation claim did not arise from that relationship), and, as discussed above, cannot be based 
solely on the distribution of allegedly defamatory newspapers (especially by a third party like 

10 Plaintiff simply makes no argument as to why Defendant McNeilage - who had no contacts at all 
with New York in the process of writing her single article about the university course - is subject to 
jurisdiction here. McNeilage Aff. | 7 (“I made no contact with anyone in the United States or New York 
in the process of reporting on the controversy.”). 

11 Plaintiff makes a similar claim as to News Corp Australia, The Advertiser's parent company. 

Opp. 1 30. 
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Press Reader) in New York, Best Van Lines, Inc., 490 F.3d at 248 (“more than the distribution of 

a libelous statement must be made within the state to establish long-arm jurisdiction over the 

person distributing it”). Like his other alleged jurisdictional facts, these alleged facts, even if 

12 

credited as true, would not create jurisdiction over any of the Defendants. 

Plaintiff next appears to argue that jurisdiction is appropriate here because Defendants 
“targeted” Plaintiff in New York. But “making defamatory statements outside of New York 
about New York residents does not, without more, provide a basis for jurisdiction, even when 
those statements are published in media accessible to New York readers.” Best Van Lines, Inc., 
490 F.3d at 253; see also Gary Null & Assocs., Inc., 29 Misc. 3d at 250 (accepting plaintiffs 
concession “that the posting of defamatory material on a website accessible in New York does 
not, without more, constitute transacting business in New York” (internal marks and citations 
omitted)); Realuyo, 2003 WL 21537754, at *6 (business operating out of Philippines and 
preparing and posting content for its website from there was not subject to jurisdiction in New 
York). Accordingly, as a matter of law, Plaintiffs “targeting” allegations are insufficient to 
confer jurisdiction. 

Finally, as to Shepherd, Plaintiff argues that jurisdiction is appropriate over her pursuant 
to CPLR § 302(a)(1) based on the Supreme Court decisions in Keeton v. Hustler Magazine, 465 
U.S. 770 (1984) and Calder v. Jones, 465 U.S. 783 (1984). Opp. U 122. But, the Court of 
Appeals rejected this argument thirty-years ago, holding that jurisdiction could not be exercised 
under CPLR § 302(a)(1) where doing so was only “premised on broader standards articulated by 

12 

Plaintiff, without citation to legal authority, argues that The Advertiser is subject to jurisdiction 
because it is a subsidiary of News Corp and a third-party website suggests that Advertiser Newspapers 
has a corporate officer in New York. Opp. 26, 29. In its motion to dismiss, The Advertiser explained 
why neither of these purported facts are relevant here. Opening Memo, at 14-15. Plaintiff simply did not 
respond to either of these arguments. 
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the United States Supreme Court.” Talbot v. Johnson Newspaper Corp., 71 N.Y.2d 827, 829 
(1988). In doing so, the court emphasized that “the New York long-arm statute (CPLR 302) 
does not provide for in personam jurisdiction in every case in which due process would permit 
it.” Mat 829-30 (emphasis added). As one district court recently explained, “Although New 
York could let its courts exercise ‘impact- 1 or ‘effects-only’ jurisdiction [under Calder v. Jones], 
it has chosen not to do so; § 302(a)(l)’s transaction requirement sets a decidedly stricter test for 
defamation cases.” Trachtenberg, 2014 WL 4286154, at *3 (internal citation omitted). Thus, 
Plaintiffs reliance on Supreme Court jurisprudence interpreting other states ’ long-arm statutes 

1 T 

that extend beyond New York’s to the limits of due process is misplaced. Opp. at 122-125. 

Second, Hollander also wastes seven pages of his Opposition arguing that this Court has 
jurisdiction over all Defendants for the purposes of his injurious falsehoods, tortious interference, 
and prima facie tort claims under CPLR § 302(a)(3). Opp. 137-66. Although Plaintiff 
acknowledges that this section of the long-arm statute does not apply to defamation actions, id. K 
139, he nevertheless attempts to circumvent this fact by emphasizing that his claims are (1) for 
“injurious falsehood” (aimed at remedying damage to a “copyrighted work”), id. If 141, 14 and (2) 
“tortious interference” (aimed at remedying Plaintiffs alleged lost teaching engagement), id. ^ 
147. As explained in Defendants’ motion to dismiss, Plaintiff cannot avoid the jurisdictional bar 
to claims sounding in defamation by creative pleading. Opening Memo, at 10. 


13 

In any event, Plaintiffs argument that Calder requires a finding of jurisdiction here because 
Defendants posted articles on their websites that discussed him and he would feel the effects of the libel 
in New York falls flat, because “Calder does not sweep that broadly.” Young v. New Haven Advocate, 
315 F.3d 256, 262 (4th Cir. 2002); see also Revell v. Lidov, 317 F.3d 467, 473 (5th Cir. 2002) (same). 

14 For example, Plaintiff asserts that Defendants’ articles injured his copyright in “Males and the 
Law.” Opp. | 141. Notably, this purported injury was nowhere to be found in Plaintiff original 
complaint. Assuredly, if Plaintiff s opponents made such a drastic about-face in their legal theory, he 
would accuse them of “prevaricating” and “dissembling.” 
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Indeed, the First Department rejected the same slight-of-hand Plaintiff attempts to pull 
herein. Findlay v. Duthuit, 86 A.D.2d 789, 790 (1st Dep’t 1982); see also Cantor Fitzgerald, 
L.P, v. Peas lee, 88 F.3d 152, 157 (2d Cir. 1996) (holding that “Plaintiffs may not evade the 
statutory exception by recasting their cause of action as something other than defamation”). In 
Findlay, the defendant alleged that the plaintiffs painting by Henri Matisse was a “fake.” 86 
A.D.2d at 790. As a result, the Houston Museum of Fine Arts refused to accept the painting for 
its collection. Id. Even though the statements related to plaintiffs painting and plaintiffs claim 
was one for “unfair competition,” the court looked to the “reality and the essence of the action 
and not its mere name.” Id. The court then concluded that a “fair reading of the complaint” 
demonstrated that “plaintiffs claims do indeed sound in defamation of character which cause is 
exempt from acts by a nondomiciliary which may serve as a basis for long-arm jurisdiction.” Id. 

Plaintiffs Amended Complaint - even more clearly than in Findlay - demonstrates that 
all of his claims sound in defamation. In fact, Plaintiff alleges that the individual defendants 
“author[ed] and published] false and misleading information concerning Plaintiffs copyrighted 
property and himself.” FAC 1 (emphasis added), 17 (describing Defendants as “vent[ing] 
their personal animosities against men’s rights advocates”), 60 (arguing that Shepherd 
“intentionally created” the “false impression” that Plaintiff was “evil and should . . . have his 
tongue cut out”). Just as in Findlay, which was decided on a motion to dismiss, Plaintiffs mere 
averment to damage to his copyright like the Findlay plaintiffs averment to damage to her 
painting does not dissolve the jurisdiction bar in CPLR § 302(a)(3) in the case of defamation 
claims. Therefore, because Plaintiffs claims sound in defamation, the Court need not address 
Plaintiffs specious jurisdictional arguments under CPLR § 302(a)(3). 
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This Court lacks personal jurisdiction over Defendants in this action. The Amended 
Complaint should be dismissed. 

E. The Claims Are Meritless 

Moreover, even if the Court had jurisdiction over this matter, Plaintiffs claims are utterly 
lacking in merit. In fact, despite fully ninety pages of rhetoric, Plaintiff fails to address the 
arguments made by Defendants in the Point II of the Opening Memo (“Plaintiffs Complaint 
Should Be Dismissed On Its Merits”), choosing instead to simply repeat the allegations in the 
Amended Complaint. Simply repeating allegations, however, is insufficient to stave off 
dismissal where, as here, a plaintiffs allegations, even taken as true, are not sufficient as a matter 
of law. Phillips v. Carter, 58 A.D.3d 528, 528 (1st Dep’t 2009) (complaint alleging that 
statements were false and defamatory failed to state a claim where “factual allegations [therein] 
demonstrate that defendant’s statements were either true or unactionable opinion”). And here, 
there is no doubt, Plaintiffs claims fail on their face. 15 
1. The Injurious Falsehood And Libel Claims Must Be Dismissed 

Plaintiffs claims for injurious falsehood and libel must be dismissed as a matter of law 
because (1) the vast majority of the statements are true and (2) the remaining statements are 
either statements of opinion or not “of and concerning” Plaintiff. 

First, other than simply repeating the allegations from his Amended Complaint (and 
stepping up his personal attacks), Plaintiff fails to address the central weakness of his Complaint 
- the vast majority of the statements that fonn the basis of his Complaint, Statements B, D, E, F, 
G, I, J, K, M, N, O, P, Q, V, X, Y, Z, DD, EE, LL, MM, NN, 00, and PP are true, see Bolger 

15 Plaintiffs Opposition fails completely to address the fact that Statements A, H, I, L, M, V & AA 
are not, in fact, contained in the Articles or the Columns. It goes without saying that Defendants cannot 
be liable for statements they did not make, and Plaintiffs claims as based on those statements must, 
therefore, be dismissed. 
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Aff., Ex. 18, and, therefore, Plaintiff will never be able to establish that the Articles and Columns 
were false. Phila. Newspapers, Inc. v. Hepps, 475 U.S. 767, 778-79 (1986) (affirming dismissal 
of defamation claim where plaintiff carried burden of establishing truth). 

In the Opposition, Plaintiff touts his academic credentials and his fonner affiliation as an 
associate in a well-known law firm as evidence that “[i]f the Defendants’ statements were true, 
Plaintiff never would have brought this case. He has better things to do, such as rehearse for an 
Alvin Ailey Hip Hop show.” Opp. ]j 12(g). But neither Plaintiffs past academic glories nor his 
preference for dancing represent a meaningful response to the documentary evidence or the 
Complaint in which Plaintiff does, indeed, describe himself as an “anti-feminist,” FAC K 67, 
advocate the use of arms, id. 1} 185 (describing as “accurate” quote that “there is one remaining 
source of power in which men still have a near monopoly—firearms”), refer to women as 
“witches,” id. K 14, and women’s studies as “witches’ studies,” Bolger Aff, Ex. 6, write for the A 
Voice for Men website, Opp. 1} 62(g), which has been called a hate website, Bolger Aff, Ex. 14, 16 
and take extremist views about feminists, including his suggestion that we strap a “Feminazi. . . 
to a missile and drop her [it] on the Middle East,” id., Ex. 8 at 25. In the Complaint in this 
action, Plaintiff calls women he has unilaterally decided are “feminists” the following names: 
“witches,” FAC ]} 14, “harpies,” id. 1} 62, “Bacchae,” id. U 1, “female dog[s] in heat,” id. ]| 59, 
suggests they would have been raped, id. U 80, comments on their appearance and their 
education, questions their honesty and integrity, id. 1} 75, and compares them to the Islamic State, 
id. H 65. In his other writings, he has called the women he deems “feminists”: “malicious 

16 In the Opposition, Plaintiff admits to writing for A Voice for Men two times and then claims that 
“two articles do not a contributor make.” Opp. | 62(g). Not only is this statement nonsense on its face - 
even one contribution makes a person a contributor under the plain meaning of the word - it is also 
incorrect. Defendants attached three articles Plaintiff published on the A Voice for Men website and there 
could be more. Bolger Aff., Exs. 6,1, 11. 
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slut[s]” who will not “shut [their] yap[s]” giving men “no choice but to . . . slap the slut across 
the chops.” Bolger Aff., Ex. 8 at 18. There is no question, then, that the Articles and Columns’ 
statements about Plaintiff are substantially true. 

The only other argument Plaintiff appears to make that the Articles and Columns are false 
is that while he uses the words attributed to him therein, he uses them differently. This argument 
fails as a matter of law. As Plaintiff himself acknowledges throughout the Opposition, the Court 
of Appeals has instructed that a court must not strain and “torture” the meaning of an allegedly 
defamatory communication, but is instead to give the words their plain meaning. Golub v. 
Enquirer/Star Grp., 89 N.Y.2d 1074, 1076 (1997). It has been the law in New York for more 
than fifty years that it is a question of law for the court to decide whether particular challenged 
words are reasonably capable of a defamatory meaning ascribed to it by the Plaintiff. Tracy v. 
Newsday, Inc., 160 N.Y.S.2d 152, 154 (Sup. Ct. Bx. Cnty. 1957), aff’d, 5 N.Y.2d 134 (1959); see 
also Aronson v. Wiersma, 65 N.Y.2d 592, 593 (1985) (same). The threshold question is whether 
the challenged statement reasonably conveys the alleged implication. James v. Gannett Co., 40 
N.Y.2d 415, 419 (1976) (“The court must decide whether there is a reasonable basis for drawing 
the defamatory conclusion.”); Ava v. NYP Holdings, Inc., 64 A.D.3d 407, 414 (1st Dep’t 2009). 

No reasonable reader would understand the Articles or the Columns to convey the false, 
defamatory implication Plaintiff has ascribed to it. Plaintiff seems to claim, for example, that the 
average reader would understand that when Defendants used the word “anti-feminist,” they mean 
it to say “anti-female.” See, e.g., Opp. U 256. Hollander further claims that it is false by this 
definition to call him an anti-feminist because when he says he is an “anti-feminist” he means 
anti-“hardcore, extreme, manhating or rabid” feminists. Id. ]{4. But this is nonsense. Plaintiff 
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calls himself an anti-feminist; the Article says he is anti-feminist. No reasonable reader would 
construe the use of the same word to mean two different things. 

What Plaintiff is really arguing is that he should be permitted to control the way he is 
discussed - that when Defendants call him a “self-described anti-feminist,” they should also be 
compelled to state that “when Hollander uses the word ‘anti-feminist’ he means anti-‘hardcore, 
extreme, manhating or rabid’ feminists.” But there is no such obligation. As the United States 
Supreme Court has held, “The choice of material to go into a newspaper, and the decisions made 
as to limitations on the size and content of the paper, and treatment of public issues and public 
officials - whether fair or unfair - constitute the exercise of editorial control and 
judgment.” Miami HeraldPubl’g Co. v. Tornillo, 418 U.S. 241, 258 (1974). Or, as the Court of 
Appeals has put it, “Determining what editorial content is of legitimate public interest and 
concern is a function for editors.” Gaeta, 62 N.Y.2d at 349. For this reason, “[t]he press, acting 
responsibly, and not the courts must make the ad hoc decisions as to what are matters of genuine 
public concern, and while subject to review, editorial judgments as to news content will not be 
second-guessed so long as they are sustainable.” Id.; see also Copp v. Ramirez, No. 109122/06, 
2007 WL 6139779 at *2 (Sup. Ct. N.Y. Cnty. Oct. 9, 2007) (“The press does not have to report 
all sides to a story, and unbalanced reporting is a matter of editorial judgment, not actionable 
defamation.” ), aff’d, 62 A.D.3d 23, (1st Dep’t 2009); Torres v. CBS News, No. 121646/93, 1995 
WL 810041, at *3 (Sup. Ct. N.Y. Cnty. Oct. 11, 1995) (“While plaintiff might not have found 
[Defendants’] tone of voice to his liking, he has admitted that the factual matter contained in 
[their] statements] is true. Therefore, the statements are] non-actionable.”). Defendants had a 
constitutional right to tell the story as they saw fit - and they chose to report on the Plaintiff, his 
anti-feminist beliefs, and his desires to teach them in a local university classroom. Plaintiff does 
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not like the way he is described in the Articles or the Columns, but that does not make them 
false. Plaintiffs claims of injurious falsehood and libel must be dismissed. 17 

Second, in a rejoinder to Defendants’ arguments that Statements B, D, F, I-K, M, Q-Y, 
BB-OO, QQ, many of which are found in the Second Shepherd Column, and the statements in 
the First Shepherd Column generally, see Bolger Aff, Ex. 18, are non-actionable opinion, 
Plaintiff makes just two points: (1) the statements were “published in the ‘News’ sections of the 
media outlets for which they work,” and, as such, they cannot be “opinions,” Opp. U 12(h), and 
(2) to the extent they are opinions, they imply false facts and, as such, are not protected, id. If 
205. Both are unavailing. 

Initially, Plaintiff is wrong on the facts. In fact, the First and Second Shepherd Columns, 
while under the “News” section, were under the “Opinion” sub-section. Shepherd Aff. TIT) 7-8. 

As explained, readers are less likely to consider columns in an editorial section to convey facts 
rather than opinions. Brian v. Richardson, 87 N.Y.2d 46, 52 (1995) (material in editorial section 
“typically regarded by the public as a vehicle for the expression of individual opinion”); see also 
Millus v. Newsday, Inc., 89 N.Y.2d 840, 842 (1996) (holding that column was protected opinion 
based, in part, on column’s appearance on the editorial page). Thus, Hollander’s argument along 
these lines is misplaced as to Statements BB-00 and the First Shepherd Column. 

Moreover, even if the statements were all found in the “News” section of the newspapers, 
this does not preclude a finding that the statements are opinion. Indeed, the general context of 
the statements is just one element to be considered. Immuno AG. v. Moor-Jankowski, 77 N.Y.2d 
235, 254 (1991). Courts should also considered whether the immediate context of the statements 

17 

As an aside, Plaintiff simply misstates the law of injurious falsehood, relying almost exclusively 
on case law from the first half of this century before the court constitutionalized the tort of defamation in 
the landmark case New York Times v. Sullivan, 376 U.S. 254 (1964). Plaintiff is simply wrong on the law. 
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and whether they are verifiable. Id. at 253-54. Here, all the statements refer to what Plaintiff 
characterizes as competing “theor[ies]” resulting from opposing sides’ willingness “to tell the 
truth as they understood if ’ relating to Male Studies. FAC fflf 217-220. This “public 
controversy” context, like the academic debate in Immuno AG, “would induce the average reader 
... to look upon the communication as an expression of opinion rather than a statement of fact.” 
Immuno AG, 77 N.Y.2d at 254. 

The language itself also supports this conclusion. Shepherd, for example, uses charged 
language such as “extreme,” “rails,” and “hostile.” FAC, Ex. C. None of these hyperbolic words 
lend themselves to verification. See, e.g., Pitcock v. Kasowitz, Benson, Torres, & Friedman, 

LLP, 74 A.D.3d 613, 615 (1st Dep’t 2010) (use of the word “extreme[]” is a statement of 
opinion). McNeilage quotes a source merely explaining that men being cast as victims “does 
worry” her, FAC, Ex. D, which is especially emblematic of opinion - indeed, the source is 
explaining how she feels, which by its very nature is opinion. Immuno AG, 77 N.Y.2d at 255 
(“writer’s presumptions and predictions . . . would not have been viewed by the average reader . . 
. as conveying actual facts”). In short, Statements B, D, F, I-K, M, Q-Y, BB-OO, and QQ are all 
statements of opinion, as evidenced by the context of the statements and their language. 

Next, Plaintiff is incorrect that the Articles and Columns imply undisclosed false facts. 
This simply is not the case. In fact, as explained throughout the Articles and Columns, Shepherd 
and McNeilage base their statements on, among other things, Plaintiffs statements on guns, id. 

Tin 71, 259(c), women, id. ]f 268, his own description of himself as an “anti-feminist,” id. 2-3, 
and on his “novel” legal actions aimed at having women’s rights classes cancelled based on the 
argument that they unconstitutionally establish a government religion of feminism, id. ]j 268. 
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Shepherd, for example, lays out the following facts in the First Shepherd Article: (1) the 
lecturers were linked with “websites that rail against feminism”; (2) two lecturers had been 
published on A Voice for Men, which “regularly refers to women as ‘bitches’ and ‘whores’”; (3) 
Hollander believes that men must defend themselves with guns from oppressive feminists; and 
(4) Hollander sued nightclubs for ladies’ nights. FAC, Ex. C. In the second, Shepherd notes: 

(1) the lecturers were linked with men’s rights organizations that “believe men are oppressed”; 

(2) Hollander “stood by his claim that men’s remaining source of power was ‘firearms’”; and (3) 
Hollander believes that powerful men are “enforcing the belief system of feminism.” Id., Ex. E. 
In the Second Shepherd Column, her opinions are based entirely and obviously on the allegations 

jo 

in Plaintiffs original complaint here, which she reproduces and then comments on. Id., Ex. F. 

McNeilage similarly discloses in her article: (1) the lecturers had been published on 
men’s rights websites; (2) Hollander believes that feminism is a religious belief; and (3) 
Hollander brought a lawsuit against Columbia University for offering a women’s studies course. 
Id., Ex. D. Because the basis for the challenged opinions are supported by truthful facts 
disclosed in the articles, these statements are non-actionable. 

Finally, Defendants also argued that Statements F, R, T, BB, QQ and RR and the entirety 
of the First Shepherd Column are not “of and concerning” Plaintiff. Opening Memo, at 27; see 
also Bolger Affi, Ex. 18. Plaintiff entirely fails to engage this argument at all. Instead, he 
merely asserts that Shepherd’s First Article “referred to Plaintiff’ as did the McNeilage Article. 
Opp. UK 205-06. And, as to the First Shepherd Column, Hollander speciously rests on his 
allegation that it “clearly includes Roy in the group of men [Shepherd] is attacking with her 
stiletto words.” FAC 181. But none of the alleged defamatory statements in the First Shepherd 

18 * 

The First Shepherd Column is also protected opinion. Opening Memo, at 23-26. 
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Column refer to Hollander at all - either by name or implication. FAC, Ex. H. For these 
reasons, Hollander’s claims as to Statements F, R, T, BB, QQ and RR and the entirety of the 
First Shepherd Column must be dismissed as not “of and concerning” Hollander. 19 

2. Plaintiffs Claims For Tortious Interference With 

Prospective Economic Advantage Should Be Dismissed 

Next, in the Opening Memo, Defendants argued that Plaintiffs claim for tortious 
interference with prospective economic advantage should be dismissed because (1) it is 
duplicative of the libel claim, see Perez v. Violence Intervention Program, 116 A.D.3d 601, 602 
(1st Dep’t 2014), and (2) Plaintiff, as a matter of law, will be unable to demonstrate that 
Defendants acted with the sole intent of interfering with Plaintiffs relationship with the 
University of South Australia in publishing the Articles and Columns because as a matter of law, 
“a [publisher] whose motive and conduct is intended to foster public awareness or debate cannot 
be found to have engaged in the wrongful or improper conduct required to sustain a claim of 
interference.” Huggins v. Povitch, No. 131164/94, 1996 WL 515498, at *9 (Sup. Ct. N.Y. Cnty. 
April 19, 1996) (citing Alvord & Swift v. Muller Constr. Co., 46 N.Y.2d 276, 276 (1978); Guard- 
Life Corp. v. S. Parker Hardware Mfg. Corp., 50 N.Y.2d 183, 196, (1980)). 

Plaintiff simply ignores this case law in the Opposition - reiterating his allegations that 
because Defendants knew that he was planning to teach a course at the university, they therefore 
necessarily must have intended to interfere with that relationship in publishing the Articles and 
Columns. Opp. TIT) 207-12. Plaintiff then spends several pages articulating his “evidence” that 
Defendants Shepherd and McNeilage bore him ill will. Id. 218-21. Even if this Court were to 
take this “evidence” at face value, however, it would fail as a matter of law to establish that 

19 

Plaintiff also failed to even address Defendants’ arguments that Statements C, R, S, V, II, and PP- 
SS are not defamatory. Opening Memo. 26-27. As such, he has conceded that they are not. 
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Defendants acted with the sole intent of harming Defendants as required by the First Department. 
Rondeau v. Houston, 118 A.D.3d 638, 639 (1st Dep’t 2014). To the contrary, Defendants had an 
expressive purpose in writing and publishing the Articles and Columns - i.e., to inform their 
Australian audience about a proposed course at the university. Because Defendants had this 
wholly lawful and non-tortious intention in publishing the Articles and Columns, Plaintiff cannot 
as a matter of law prevail on his tortious interference claim. Moreover, Plaintiffs tortious 
interference claim is based on the same conduct as his claims for injurious falsehood. Compare 
FAC Iflj 159-69 (tortious interference claims based on “authoring and publishing the[] articles”) 
with id. 156-58 (injurious falsehood based on same “published falsehoods”). For this reason, 
it is duplicative and must be dismissed. 

3. Plaintiffs Alternative Claim For Prima Facie Tort Should Be Dismissed 

Finally, Plaintiffs alternative claim for prima facie tort should similarly be dismissed 
because, as set forth in the Opening Memo, Plaintiff will not be able to demonstrate that 
Defendants acted with “disinterested malevolence” in writing and publishing the Articles and 
Columns. Disinterested malevolence is the “touchstone” of prima facie tort, Twin Labs, Inc. v. 
Weider Health & Fitness, 900 F.2d 566, 571 (2d Cir. 1990), and where an alleged tortious act “is 
a product of mixed motives some of which are perfectly legitimate then recover in prima face 
tort is impossible.” Fabry v. Meridian Vat Reclaim, Inc., No. 99 Civ. 5149 NRB, 2000 WL 
1515182, at *2 (S.D.N.Y. Oct. 11, 2000) (internal marks and citation omitted). As a matter of 
law, the publication of newsworthy content - like the articles about courses to be taught a public 
university at issue here - has a protected, expressive motive. See, e.g., Freihofer v. Hearst 
Corp., 65 N.Y.2d 135, 143 (1985). The prima facie tort claim must be dismissed. 
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Faced with this fact, Plaintiff imports an outdated case from 1958 to argue that this Court 


should weigh the “public’s gain” in publishing the Articles and Columns against the “harm” 
Plaintiff suffered. Opp. U 241 (citing Brandt v. Winchell, 3 N.Y.2d 628 (1958)). This archaic 
test, however, is no longer in use. First, it was articulated six years before the United States 
Supreme Court concluded in New York Times v. Sudivan, that in order that “debate on public 
issues should be uninhibited, robust, and wide-open,” the First Amendment required that there be 
protection afforded to even false and defamatory speech, 376 U.S. 254, 270, 278-79 (1964), and 
thirty years before those protections were extended to all actions seeking damages for injury 
reputation based on the publication of allegedly false speech, see Hustler Magazine, Inc. v. 
Falwell, 485 U.S. 46, 52-53 (1988). Moreover, in the context of a prima facie tort claim brought 
based on speech, the Court of Appeals has been clear that the publication of “newsworthy 
content [] constitutes sufficient justification for [] publication.” See, e.g., Freihofer, 65 N.Y.2d 
at 143. 20 

Here, there is no question that the Articles and Columns are newsworthy. For this reason, 
Plaintiff cannot prevail on his alternative prima facie tort claim as a matter of law. 


New York courts are quite expansive in their views of which matters may be regarded as within 
the sphere of legitimate public concern. As the New York Court of Appeals held: 

Determining what editorial content is of legitimate public interest and concern is a 
function for editors. . . . The press, acting responsibly, and not the courts must make the 
ad hoc decisions as to what are matters of genuine public concern, and while subject to 
review, editorial judgments as to news content will not be second-guessed so long as they 
are sustainable. 

Gaeta, 62 N.Y.2d at 349; see also Huggins v. Moore, 94 N.Y.2d 296, 303 (1999) (“courts will not 
second-guess editorial decisions as to what constitutes matters of genuine public concern”). It should go 
without saying, then, that a local news report’s discussion about a course taught at a university is a matter 
of public interest. Chapadeau v. Utica Observer-Dispatch, 38 N.Y.2d 196, 200 (1975) (holding that 
article relating to public school teacher’s arrest was an “abundantly clear” example of public concern); 
see also Bolger Aff., Ex. 13 at 6 (Hollander describing male studies course as a “public benefit”). 
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POINT II 


PLAINTIFFS CROSS-MOTION .FOR DISCOVERY SHOULD BE DENIED 

“In order to obtain jurisdictional discovery pursuant to CPLR 3211(d), plaintiffs must 
demonstrate the possible existence of essential jurisdictional facts that are not yet known.” 

Copp, 62 A.D.3d at 31 (emphasis added); Findlay, 86 A.D.2d at 790-91. In other words, 

“[wjhen it does not appear that facts exist which might support jurisdiction, an attempt to avoid 
dismissal by seeking discovery must be rejected as frivolous.” Ward by Ward v. Bonanza Steak 
House, No. 84 Civ. 3097 (CBM), 1985 WL 171, at *2 (S.D.N.Y. Jan. 7, 1985). Plaintiffs 
requests for discovery, see, e.g., Opp. 27, 29, 31(b), (e), 37, all relate to conduct that is 
entirely irrelevant to the narrow jurisdictional question before this Court, and, therefore, should 
be denied as frivolous. 

By way of example, Plaintiff argues discovery is needed because The Advertiser 
allegedly has a corporate officer with an office in New York. This, Hollander asserts, raises the 
specter that “perhaps Advertiser uses New York financial institutions.” Id. 29. Discovery on 
this point, however, is not needed, because Plaintiffs cause of action would not “aris[e] out of’ 
the maintenance of a bank account, Am. Radio Ass ’n, 58 Misc. 2d at 484, and similarly would 
not subject The Advertiser to general jurisdiction in New York, Opening Memo, at 15 n.8. In 
any event, The Advertiser has already affirmed that it does not have a bank account in New 
York. Cameron Aff. ][ 11. Plaintiff also argues that discovery is needed to detennine the 
relationship between The Herald and a New York company “News Alert LLC to create News 
Alert Asia-Pacific.” Opp. 41. Once again though, Hollander’s claims for defamation against 
The Herald and McNeilage for a single article written in Australia and published to an Australian 
website do not arise out of any alleged agreement to create “News Alert Asia-Pacific.” See, e.g., 
Trachtenberg, 2014 WL 4286154, at *4. 
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Like the plaintiff in Trachtenberg, Hollander has “a problem of kind, not degree—[]he 
needs new jurisdictional theories, not more evidence substantiating the theories []he has already 
advanced.” Id. at *5. Because none of the evidence sought by Plaintiff is relevant to the 
question of whether Defendants conducted any pre-publication research in New York, Plaintiffs 
requests for discovery should be denied as frivolous. 

CONCLUSION 

This case does not belong in this Court. The Court lacks jurisdiction over the Australian 
Defendants and the claims fail on their merits. For each of the foregoing, independent reasons, 
Defendants respectfully request that the Court grant their motion to dismiss and dismiss the First 
Amended Complaint with prejudice and deny Plaintiffs motion for discovery. 

Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By : /s/Katherine M. Bolger 
Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(L): (212) 850-6299 
Counsel for Defendants 
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Oral Argument 152656/2014, Tingling, Nov. 24, 2014, Rm 321, 9:30am 


I’m Roy Den Hollander the plaintiff and an attorney admitted to practice before this Court who is 
representing himself. 

I responded to all those lies, prevarications and dissemblings in my papers, what I believe is 
more important are the perjuries committed by Defendants and attorney Bolger’s suborning of 
those perjuries. 

Personal Jurisdiction 

Immediate trial CPLR 3211(c) and 2218 

The threshold issue and perhaps the only interesting one in this case is whether the Court has 
personal jurisdiction over the Australian defendants. 

“The jurisdictional question should be disposed of by the Court expeditiously at the 
threshold of the litigation.” Hammond v. Hammond, 9 A.D.2d 615, 616 (1 st Dept. 1959). 

I made a cross-motion requesting discovery on the issue of personal jurisdiction but the 
defendants’ unique ability to repeatedly lie under oath as counseled by attorney Bolger means 
they will continue to lie in discovery. 

The first set of Defendants’ affidavits compared to the second set show Defendants committed 
perjury, and, given the way attorneys operated, attorney Bolger suborned that perjury. (Opp. ]fl| 
6-10,22-50). 


This is not a situation where a party submitted one or two material falsehoods and then realized 
the error itself and withdrew those falsehoods. 

My first set of papers exposed their lies on the issue of personal jurisdiction. 

If it hadn’t been for my independent research, some of those blatant falsehoods would still be 
before the Court. 

In fact, not all of Defendants initial lies and omissions have been corrected in their second set of 
affidavits, which demonstrates a continuing proclivity on the defendants’ side to hide the truth. 
That means interrogatories, document requests and even depositions will be met with flat out lies 
and omissions under oath. 

This Court has the power under CPLR 3211(c) and 2218 to hold an immediate trial on the 
personal jurisdiction issue where it can judge the credibility of Defendants in the witness box and 
they can be subjected to cross-examination rather than having their attorney manipulate their 
responses so as to avoid the truth. 
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According to David Siegel, “One of the most valuable uses of this power is to resolve . . . 
a question about whether there is a basis for extraterritorial jurisdiction, such as whether 
Defendant committed acts within the state justifying longarm jurisdiction under CPLR 
302 . . . David Siegel, Practice Commentaries at 3211:47. 

In Vandermark v. Jotomo Corp., 42 A.D.3d 931, 933 (4 th Dept. 2007), the Supreme Court 
dismissed the action for lack of personal jurisdiction under CPLR 302(a)(1) by 
concluding defendant’s website did not amount to transacting business in NY. The 
Fourth Department “remitted the matter to Supreme Court for an immediate trial pursuant 
to CPLR 3211(c) on the issue whether [Defendant’s] creation and maintenance of a Web 
site constitute [d] the transaction of business on the Web site sufficient to confer personal 
jurisdiction against [Defendant] under the long-arm statute.” 

The courts have approved the principle that a “substantial... jurisdictional question 
should be disposed of by the Court expeditiously at the threshold of the litigation” by the 
ordering of an immediate trial. See Usher v. Usher, 41 A.D.2d 368, 343 N.Y.S.2d 212 
(3d Dep’t 1973). 

If it is found that the NY longann statute does not apply, the need for discovery on the 
substantive causes of action, summary judgment motion and a plenary trial will have been 
obviated and, even if the issue is decided differently, a substantial saving of time will still result. 
See Usher v. Usher, 41 A.D.2d 368, 343 N.Y.S.2d 212 (3d Dep’t 1973); cf. Duboff v. Board of 
Higher Ed. of City of New York, 34 A.D.2d 824 (2d Dept. 1970). 

The importance of an early determination of the jurisdictional question will often be an 
overriding factor. Such as when the defendant’s objection is that the court lacks jurisdiction, it 
may implicate the statute of limitations. If a dismissal for lack of personal jurisdiction is 
postponed until after the original statute of limitations has expired, the dismissed plaintiff will 
find himself barred by the statute of limitations and without the six months that CPLR 205(a) 
might otherwise offer for a new action. David Siegel, Practice Commentaries at 3211:47. 

Injurious Falsehoods—statute expires January 2015 
Tortious Interference—statute expires January 2017 
Prima Facie Tort—statute expires January 2015 
Libel—statue expires January and June 2015 

[Immediate trials are used even in an instance in which the proof that would support jurisdiction, 
such as where Defendant is accused of a tortious act under CPLR 302(a)(2), seems also to 
dispose of the merits. The court would ordinarily be inclined in such an instance to invoke 
CPLR 3211(d) and defer the jurisdictional issue until the trial, the jurisdictional factors being the 
same as those that would detennine the merits, but the court should not defer it in this instance. 
David Siegel, Practice Commentaries at 3211:47.] 

Without such a trial Defendants will continue to he, prevaricate and dissemble on the threshold 
issue of personal jurisdiction. 
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Plaintiffs burden on invoking CPLR 3211(d) under which the court “may make such other order 
as may be just,” 


Plaintiff does not have to demonstrate with a preponderance of evidence in affidavits or 
admissible evidence that personal jurisdiction exists if he shows that facts supporting jurisdiction 
may exist . 

CPLR 3211(d) to quote the Court of Appeals “protects the party to whom essential jurisdictional 
facts are not presently known, especially where those facts are within the exclusive control of the 
moving party. The opposing party need only demonstrate that facts ‘may exist’ whereby to 
defeat the motion. It need not be demonstrated that they do exist.” Peterson v Spartan Indus., 

33 N.Y.2d 463, 466 (1974). 

According to David Siegel’s Practice Commentaries for CPLR 3211 “The court [in Peterson v. 
Spartan Indus.'] appeared to be pronouncing a kind of good faith test. Unless the court can be 
convinced, from what few facts have been shown, that the plaintiff is guilty of bad faith in even 
arguing that longann jurisdiction exists, the plaintiff will get the benefit of the doubt and the 
defendant will be required to furnish further information that may reflect on jurisdiction.” 

Even purely conclusory allegations present a “sufficient start.” Weinstein, NY Civil Prac. f 
301.03; Badger v Lehigh Val. R.R. Co., 45 A.D.2d 601, 603 (3 rd Dept. 1974)(Plaintiff made 
conclusory allegations that one of defendant’s railroad cars entered NY and injured Plaintiff). 

The courts have recognized that facts necessary to show personal jurisdiction are usually in the 
sole control of the defendants. Weinstein, NY Civil Prac. ][ 301.03. 

For instance here: the full extent of Defendants’ readership in New York State, how Defendants 
respond to their New York readers, all of what Defendants offer and sell to their New York 
readers and the complete relationship between Advertiser and News Corp headquartered in 
NYC, etc. 

Plaintiffs discovery of some contacts that Defendants have with NY that they either lied about 
by commission or omission shows that other jurisdictional facts solely known to them “may 
exist.” 

“A prima facie showing of jurisdiction . . . simply is not required and in actual practice, even 
assuming a workable definition, may impose undue obstacles for a plaintiff, particularly one 
seeking to confer jurisdiction under the Tong arm’ statute. (CPLR 302) In these cases 
especially, the jurisdictional issue is likely to be complex. [CPLR 3211(d)] is, therefore, 
desirable, indeed may be essential, and should quite probably lead to a more accurate judgment 
than one made solely on the basis of inconclusive preliminary affidavits.” Peterson v. Spartan 
Indus., 33 N.Y.2d 463, 467 (1974). 

In Peterson the plaintiffs produced records that defendant had made a representation that 
its product was approved for storage and use by the NYC Fire Department and defendant 
applied for several permits and received permission to sell and store some of its products 
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in New York, albeit some years before the event alleged in the complaint in which 
plaintiff injured by defendant’s product in NY. 

“The plaintiffs have made a sufficient start, and shown their position not to be frivolous. 
They should have further opportunity to prove other contacts and activities of the 
defendant in New York as might confer jurisdiction under the long-arm statute, thus 
enabling them to oppose the motion to dismiss.” Peterson v. Spartan Indus., 33 N.Y.2d 
463,467(1974). 

Plaintiffs Affidavit in Opposition to Defendants Motion to Dismiss indicates the areas in need of 
accurate facts for determining the issue of personal jurisdiction at 22-52, 54, 56, 100, 103- 
105,107,115,128,131,154-155,160-163,165. 


Oral motion requesting an immediate trial on personal jurisdiction. 

The Court can entertain an oral motion when it appears that no prejudice would result from the 
informal procedure. No prejudice occurs when both parties are before the court and the court 
holds off on its decision until the opposing party can submit affidavits. See Matter of Shanty 
Hollow Corp. v. Poladian, 23 A.D.2d 132 (3 rd Dept. 1965). 


Defendants’ ever changing story on their contacts with New York: 

Revision in Bold means continuing lie. 

Defendant Tory Shepherd, political editor for The Advertiser-Sunday Mail Messenger owned 
and operated by Advertiser Newspapers Ltd. 


Lie (Aff. 1): 
Exposed: 
Revision: 
Question: 


Shepherd’s only contact with NY was an email and telephone conversation with 
Plaintiff. 

Shepherd had contacted Miles Groth, Ph.D., a professor and resident in New York 
City, with six emails over a period of two months. (Opp. Ex. 4) 

She “forgot.” Plaintiff used to be the Political Producer for Eyewitness News and 
as such kept a list of everyone interviewed. 

What else has she forgotten about her contacts with NY, such as researching her 
articles? 


[Lie (Aff. 1): 
Exposed: 


Revision: 


Shepherd’s email to Plaintiff “requesting comment on the controversy . . . .” 

The email did not request comment on any controversy. It stated, “I’m trying to 
get in touch for a story I’m doing on the UniSA course you’re involved with, but 
can’t find a phone number for you-could you please get in touch?” Also at that 
time, there was no controversy. (Opp. Ex. 11) 

No revision, still claims her email was “requesting comment on the controversy . . 

99 


Question: Why does she continue with this lie?] 


Lie (Aff. 1): Shepherd wrote only “two” articles regarding the Male Studies courses. 
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Exposed: She wrote four articles, and maybe more, only she knows. (Am. Cmplnt. Ex. C, 

E, F, H) 

Revision: She wrote “articles” and lists the four. 

Question: What other of her writings have been published on the Male Studies courses? 


Lie (Aff 1): By inference that the two articles were only published in print in Australia. 

Exposed: All four known articles appeared on the WWW. 

Revision: Four articles appeared on The Advertiser website under News. 


Lie (Aff. 1): Two articles “were intended for publication in Australia and were directed at an 
Australian audience.” 

Exposed: All four known articles published in New York via the WWW and perhaps print 

copies if such are printed here. 

Revision: All of the four articles “were intended for publication in Australia and were 

directed at an Australian audience.” 

Question: Why publish on the WWW if only intended for Australians? 


Defendant Advertiser Newspapers Ltd. relies on Michael Cameron, either National Editorial 
Counsel at News Corp Australia (doing business as News Limited)(Aff. 1) or National Editorial 
Counsel at News Limited (doing business as News Corp Australia)(Aff.2). What does Cameron 
actually do and does he have knowledge ofjurisdictional facts? 

Lie (Aff. 1): Advertiser Ltd. controlled by News Corp Australia, but omitted relationship with 
Murdock’s News Corp in New York. 

Exposed: News Corp Australia considered part of News Corp NY’s identity. (Am. Cmplnt. 

Ex. M) 

Revision: News Corp Australia a wholly-owned subsidiary of News Corp NY, which makes 

“broad” policy decision but not day-to-day decisions for Advertiser Ltd. 

Question: What is the exact relationship between News Corp NY and News Corp Australia? 


Lie (Aff. 1): Advertiser Ltd. “did not sell any products in New York.” 

Exposed: Sale of The Advertiser-Sunday Mail Messenger to the Australian Community in 

New York City. (Am. Cmplnt. Ex. N) 

Revision: Advertiser Ltd. “does not directly sell any products in New York.” 

Question: Aren’t subscriptions to The Advertiser direct sales? 


Lie (Aff. 1): Advertiser Ltd. “does not publish in New York.” 

Exposed: Advertiser Ltd. publishes The Advertiser via its website in NY, Penguin Group 

(USA), Inc. v. American Buddah, 16 N.Y. 3d 295, 301 (2011) 

Revision: “Anyone with a computer and a credit card can subscribe.” 

Question: How many New Yorkers subscribe and what type of services are provided them? 


Lie (Aff. 1): Advertiser Ltd. “does not target any New York audience.” 

Exposed: Published at least 12 articles concerning New York and a number of the members 

of the Australian Community in New York City subscribe to The Advertiser. 
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Revision: 


The Advertiser is targeted to an Australian audience, particularly South Australia. 
Has an “SA News” section. 


Lie (Aff. 1): 
Exposed: 

Revision: 


Advertiser Ltd. does not have employees in NY. 

Bloomberg lists the Chairman for Advertiser Ltd. as Brian Leonard Sallis with a 
corporate address of 1211 Avenue of the Americas, N.Y., N.Y. (Opp. Ex. 2) 
None 


Lie (Aff. 1): 
Expose: 


Revision: 

Question: 


Advertiser Ltd. “does not have any business ventures in New York.” 

On January 27, 2014, News Corp Australia, owner of Advertiser Ltd., entered into 
a partnership agreement with Digital First Media, headquartered in New York 
City, to provide advertising and marketing solutions for all its websites. (Opp. 

Ex. 3). Sounds like an agent selling News Corp Australia products like The 
Advertiser. 

None 

Can Digital First be considered an agent for Advertiser Ltd. 


Defendant Fairfax Media relies on its solicitor Richard Coleman, which raises the problem that 
he may not have firsthand knowledge of any jurisdictional facts. He gives advice before 
something is published. 


Lie (Aff. 1): 
Exposed: 


Revision: 


Fairfax and SMH do not have any office facilities, employees, locations or 
business ventures in New York. 

Fairfax does have a “representative” in New York City for selling advertisements 
in its Sunday newspaper edition: World Media Inc., 19 West 36th Street, 7th 
Floor, New York 10018. (Opp. Ex. 12) 

None 


Lie (Aff. 1): 


Exposed: 

Revision: 

Question: 


Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or ha nk accounts in New York, 
which infers they never had such in NY because the market is unimportant to 
them. 

Fairfax had at least two correspondents and a NY office. (Opp. Ex. 5 & 6). 
Fairfax did have a correspondent in New York City until 2012. 

Did it have one correspondent or more and how long did it have a NY office? 


Lie (Aff. 1): 
Exposed: 

Revision: 


Fairfax does not target any New York audience. 

Fairfax published 13 articles so far this year concerning NY and a number of the 
members of the Australian Community in New York City subscribe to SMH. 
SMH has a section specific to “New South Wales.” 


Lie (Aff. 1): “Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York” but SMH is available online. 

Exposed: Fairfax publishes SMH via its website in NY, Penguin Group (USA), Inc. v. 

American Buddah, 16 N.Y. 3d 295, 301 (2011) 
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Revision: Readers of The Sydney Morning Herald are able to subscribe to the online version 

of The Sydney Morning Herald via its website. 

Question: So do they and in what numbers. 


Lie (Aff. 1): 
Exposed: 


Revision: 

Question: 


Fairfax and SMH “do not directly sell any products in New York.” 

Sale of SMH to the Australian Community in New York City. Sydney Morning 
Herald online provides “access to exclusive discounts, events and competitions, 
unlimited access to our award-winning tablet apps, interactive quizzes, 
crosswords, Sudoku free in the iPad app.” (First Am. Cmplnt. ]| 30). Offers an 
interactive photographer section called “Clique” where readers can publish their 
photographs, win prizes and receive advice. Offers an online SMH Shop where 
readers can purchase art and other gifts. Offering a cruise trip for two from Spain 
to Italy. Offers accounts for readers to receive “tweets.” Offers the “goodfood” 
section that provides recipes. Offers investment research and advice. 

None. 

Aren’t subscriptions to The Sydney Morning Herald direct sales? 


Fie (Aff. 1): 


Exposed: 


Revision: 

Question: 


Fairfax disturbs a print edition of SMH in the US via Press Reader but has no 
“control” as to whether its U.S. edition is distributed in New York and failed to 
say whether it was or was not circulated in NY. 

Press Reader allows its 30 million users to digitally download The Sydney 
Morning Herald and SMH advertises an “app” for doing that. (Opp. Ex. 8). 
Downloading means printing in NY which is publishing here. Penguin Group 
(USA). “PressReader has developed major partnerships . . . [with] Fairfax Media 
[and] News Corp [owner of The Advertiser-Sunday Mail Messenger] . . . [that 
gives] publishers the ability to target audiences . . . [and] allow publishers to use 
[its] technology and adapt it to their market,” and (2) Fairfax is using Press 
Reader to “grow global circulation and revenues, and increase brand awareness 
and exposure of their publications in new international markets.” (Opp. Ex. 9). 
None 

Does Press Reader have an exclusive distributorship with Fairfax? Is Press 
Reader an agent of Fairfax and where are the printed editions printed. 


Fie (Aff. 1): 
Exposed: 


Revision: 

Question: 


“Fairfax Media and The Sydney Morning Herald do not have any business 
ventures in New York.” 

In 2000, Fairfax entered into a joint venture with the New York company News 
Alert EEC. Joint venture agreement with News Alert is to create News Alert 
Asia-Pacific, a subsidiary company that would create a number of web sites 
aimed at providing financial and business information for the Asia-Pacific region 
and for investors and business people in the United States interested in 
researching opportunities in the Pacific. (Opp. Ex. 13 at 6). 

None 

The exact nature of the relationship with News Alert. 
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Defendant McNeilage is the education reporter for the Sydney Morning Herald. 

Lie (Aff. 1): She did not intend to target New York readers. 

Exposed: She and The Sydney Morning Herald publish the article on The Sydney Morning 

Herald’s interactive website that reaches into New York where Plaintiff conducts 
his business. 

Revision: None 

Page Limits 

Rule 14(b) provides for a page limit of 30 pages for a memorandum and 
“affidavits/affirmations shall not exceed 25 pages each.” Bolger’s First Affirmation was 
428 pages and her Second Affirmation is 501 pages. 

But that’s no excuse for me unknowingly violating the page limits. Since I did not file a 
memorandum, if you add together the page limits that gives me 55 pages and the Court 
can ignore everything after that. Bolger did file a memorandum of law, so everything 
after the 25 th page of her affirmation should also be ignored. 

Bolger relies on Macias v. City of Yonkers, 65 A.D.3d 1298, 1299 (2d Dep’t 2009), 
which held that “It is not reasonable, however, for a court to accept papers that do not 
comply with the court’s page limitation and then refuse to read the noncompliant pages, 
denying, as a consequence, substantive relief that may be warranted. Having accepted 
the [party’s] papers, the Supreme Court should have considered the entire affidavit 
submitted . . . .” 

Synopsis of case 

An analogy is helpful to understand this case and why it was brought. ISIS is on a Jihad to 
physically destroy anyone who disagrees with it. The two hardcore feminist reporters in this 
case, and their attorney, are on a Jihada to verbally destroy anyone who disagrees with them. To 
do that, they abuse their power of the press and in the law by falsely painting anyone who 
disagrees with their personal belief system as heretics who should be silenced. 

The two man-hating feminists reporters successfully intimidated the University of South 
Australia to deep-six a group of Male Studies courses, including a section that I was going to 
teach online from New York on how the law has discriminated against both sexes since the 
Industrial Revolution. 

Their attorney, after whining about ad hominems, or more accurately metaphors, (Reply at 1) 
concerning her clients, embarks on a tirade of modem day epithets of her own against Plaintiff. 
(Bolger’s Reply at 15-16). 

Like her clients she takes quotes out of context to infer meanings they do not have in context and 
uses that false inference to paint Plaintiff as a Visigoth. 
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For example, Bolger uses anti-feminist to mean anti-female when Plaintiff uses feminist 
to mean the “vilification of men, support for female privilege, and a demeaning view of 
women as victims rather than free agents.” 

But I shouldn’t complain, since the highest fonn of compliment for an attorney is when his 
opponent is reduced to name calling. 

This case is not here because of what I said about Defendants, but what they said about the 
compilation “Males and the Law” and me. 

Defendants are welcome to bring whatever counterclaims they think are deserving against 
Plaintiff. But, of course, that is not their intent, which is the same as nasty little school girls 
verbally disparaging anyone who disagrees with them. 

Bolger misleads by claiming this is a case only about Australia. (Mem. at 9). If that were so, 
then the articles would not disparage two New Yorkers, Plaintiff and Prof. Miles Groth; they 
would not reference lawsuits brought by the Plaintiff in New York courts or interviews of 
Plaintiff conducted in New York or writings of Plaintiff created in New York; they would not 
reference writings or speeches of Prof. Groth made in New York; Defendant Shepherd would not 
have initiated contact with Plaintiff and Prof. Groth at their offices or residences in New York 
and then lied about it; and Defendants would not have published on their World Wide Websites 
digitally reaching over 5,000,000 readers. 

Bolger’s memorandum of law and reply 

1. In considering a personal jurisdictional question, the courts should give added weight to the 
requirement that a complaint be liberally construed in a plaintiffs favor, which means to 
construe pleadings and affidavits in the light most favorable to a plaintiff and resolve all 
doubts in his favor. See, e.g., Hoag v. Chancellor, Inc., 246 A.D.2d 224, 228 (1st Dept. 

1998; Armouth International, Inc. v. Haband Co., 277 A.D.2d 189, 190 (2d Dept. 2000). 

2. Bolger, however, is asking this Court to construe the complaint and opposition affidavit so 
that the Injurious Falsehood, Tortious Interference with Prospective Contract and, in the 
alternative to both, Prima Facie Tort causes of action are really actions for libel. By doing 
so, she only argues personal jurisdiction under CPLR 302(a)(1) and only under its “transacts 
any business” clause. So if this Court does not re-interpret the First Amended Complaint as 
alleging only libel, then Bolger’s motion to dismiss defaults on personal jurisdiction under 
the second clause of CPLR 302(a)(1) contracting to sell goods and service in NY and CPLR 
302(a)(3) committing a tortious act outside NY causing injury within. 

Injurious Falsehood, Tortious Interference and, in the alternative to both, Prima Facie 
tort only apply to Shepherd’s Jan. 12, 2014, article and McNeilage’s Jan. 14, 2014 
article because it was those two articles that caused the canceling of the Males Studies 
courses. 
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On the morning of January 10, 2014, Roy read an email from Tory requesting his 
telephone number because as she said, “I’m trying to get in touch for a story I’m 
doing on the UniSA [University of South Australia] course you’re involved with . . . 
By her words, the story was to be about the course and Roy’s involvement. 

The articles for which libel is alleged against Shepherd start with the Jan. 12, 2014, 
article and end with the June 18, 2014 article—four in total. 

3. In arguing that Defendants do not “transact any business” under CPLR 302(a)(1), Bolger 
repeatedly claims that for Defendants to transact any, I emphasize any, business in NY that 
ever single contact they have with NY must be related to the causes of action. Not so. 

In Licci v. Lebanese Canadian Bank, 20 N.Y.3d 327, 341 (2012), a Lebanese bank used 
NY bank to funnel money to terrorists. The Court of Appeals held that not all elements 
of the causes of action pleaded are related to [the bank’s] use of the correspondent 
account. The arising from prong of section 302(a)(1) does not require a causal link 
between the defendant’s New York business activity and a plaintiffs injury, which were 
caused by rockets. CPLR 302 (a)(1) does not require that every element of the cause of 
action pleaded must be related to the New York contacts; rather, where at least one 
element arises from the New York contacts, the relationship between the business 
transaction and the claim asserted supports specific jurisdiction under the statute. The 
bank’s funneling of money through NY violated its NY statutory duties just as 
Defendants funneling false disparaging articles into NY violated NY intentional tort law. 

Defendants’ New York activities, and their nature and quality, are to be considered in 
their totality. Longines-Wittnauer Watch Co. v. Barnes & Reinecke, Inc., 15 N.Y.2d443, 
457 n.5 (1965). The Advisory Committee which drafted the section took cognizance of 
such statutes in its report (N. Y. Advisory Comm. Rep. [N. Y. Legis. Doc., 1958, No. 13], 
pp. 39-40) and decided, instead, to follow the broad, inclusive language of the Illinois 
provision, adopting as the criterion the “transaction of] any business within the state”. 
The design of the legislation, as expressed by the committee, was to take advantage of the 
“new [jurisdictional] enclave” (Bomze v. Nardis Sportswear, 165 F. 2d 33, 36, per. L. 
Hand, J.) opened up by International Shoe where the nonresident defendant has engaged 
in some purposeful activity in this State in connection with the matter in suit. (See N. Y. 
Advisory Comm. Rep. [N. Y. Legis. Doc., 1958, No. 13], pp. 39-40; see, also, 1 
Weinstein-Korn-Miller, N. Y. Civ. Prac., par. 302.06.) Therefore, even though the last 
act marking the fonnal execution of the contract may not have occurred within New 
York, the statutory test may be satisfied by a showing of other purposeful acts perfonned 
by the appellant in this State in relation to the contract, albeit preliminary or subsequent 
to its execution. Id. 456, 457. 

Defendants known contacts: 

Shepherd communicated with two New Yorkers she named in her articles. 

Shepherd researched Plaintiffs cases on file here in NY. 


10 



Shepherd’s employer Advertiser is identified as part of News Corp headquartered in 
NYC. 

The Advertiser-Sunday Mail Messenger has published 12 articles concerning New York. 
Bloomberg lists the Chainnan for Advertiser as Brian Leonard Sallis with a corporate 
address of 1211 Avenue of the Americas, N.Y., N.Y. 

Advertiser has a partnership with Digital First Media of New York City to display 
advertising on Advertiser websites. (Opp. Ex. 3). 

Fairfax has a “representative” in New York City for selling advertisements in its Sunday 
newspaper edition: World Media Inc. (Opp. Ex. 12 at 5). 

Fairfax had two reporters and an office in NY as of 2012. 

The Sydney Morning Herald has published 13 articles concerning New York this year. 
PressReader expands print and online circulation in international markets and has major 
partnerships with Fairfax and News Corp [owner of The Advertiser-Sunday Mail 
Messenger]. 

Fairfax has a joint venture with the New York company News Alert LLC to provide 
business news to people in the US. 

Sydney Morning Herald online provides “access to exclusive discounts, events and 
competitions, unlimited access to our award-winning tablet apps, interactive 
quizzes, crosswords, Sudoku free in the iPad app.” (First Am. Qnplnt. 1} 30). 
Offers an interactive photographer section called “Clique” where readers can 
publish their photographs, win prizes and receive advice. Offers an online SMH 
Shop where readers can purchase art and other gifts. Offering a cruise trip for two 
from Spain to Italy. Offers accounts for readers to receive “tweets.” Offers the 
“goodfood” section that provides recipes. Offers investment research and advice. 

All of these activities concern and support Defendants’ core business of publishing alleged news 
stories to over 7 million readers and are set forth in Opp. TIT) 22-50. 

Bolger is really arguing that every contact must be part of the causation of injury, which is 
wrong. Causation is not required, and the inquiry under the statute is relatively permissive. 

Licci v. Lebanese Canadian Bank, 20 N.Y.3d 327, 339 (2012). 

4. Bolger relies on Best Van Lines, Inc. v. Walker, 490 F.3d 239, 249(2d Cir. 2007), that this 
Court does not have jurisdiction over Shepherd’s libel. But Best stated that New York 
courts have found jurisdiction in cases where the defendants’ out-of-state conduct 
involved defamatory statements projected into New York and targeting New Yorkers, but 
only where the conduct also included something more. In Sovik v. Healing Network, 244 
A.D.2d 985, 665 N.Y.S.2d 997 (4th Dep’t 1997), for example, the Appellate Division, 
Fourth Department, concluded that one allegedly defamatory letter sent by the defendants 
could provide a basis for jurisdiction where the defendants had “drafted the letter and 
either distributed or authorized the distribution of the letter in the Buffalo area,” thereby 
demonstrating the defendants’ “active involvement and personal control over the writing 
and distribution of the allegedly defamatory statement. Shepherd clearly drafted her 
articles and her contract with her employer likely authorized distribution over their 
employers’ websites. 
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5. Bolger failed to address the second clause of CPLR 302(l)(a) that jurisdiction exists 
where Defendants “contract anywhere to supply goods or services in” NY. 

Plaintiff alleges that Defendants supply goods or services in NY (First Am. Qnplnt. 
26-30, Opp. 24, 30, 32,35,37-39,41-42, 44-50, 100-105, 109-110, 113, 121). 

Also, Shepherd and McNeilage's employment contracts with their employers most likely 
contain a provision in which their articles will be distributed in NY via the WWW and 
apparently Press Reader. 

6. Bolger defaulted on CPLR 302(a)(3) by not addressing it at all. For all of the alternative 
forms of ongoing activities in 302(a)(3), the causes of action sued upon need not relate to 
those New York activities. Report of the Judicial Conference on the CPLR to the 1966 
Legislature, Leg. Doc. (1967) No. 90, pp. 340-344. 

7. Bolger equates anti-feminist with anti-woman, Plaintiff defines feminist as one who 
believes in the vilification of men, support for preferential treatment of females and a 
demeaning view of women as victims rather than free agents. Originally used term 
feminazi but media would edit my quotes, so had to use term feminist with an 
explanation of what I meant. 

Bolger’s Memorandum 

Mistakenly relies on In SPCA of Upstate New York, Inc. v. American Working Collie Ass ’n, 18 
N.Y.3d 400, 405 (2012) to argue Defendants do not transact any business in NY. SPCA deals 
only with a defamation action and the first clause of CPLR 302(a)(1). The Court held that 
Defendant’s contacts with NY limited and there was no substantial relationship between the 
allegedly defamatory statements on the website and defendants’ New York activities. Defendant 
did not visit New York in order to conduct research, gather information or otherwise generate 
material to publish on the group’s Web site. 

No allegation of jurisdiction over McNeilage. McNeilage intended to target NY otherwise why 
name Plaintiff and put article on line, she researched cases on file in NY, and the company she 
works for, Fairfax, has numerous NY contacts. In Pramer S.C.A. v Abaplus Inti. Corp., 76 
A.D.3d 89 there was no jurisdiction over both the corporation and the individual who owned the 
corporation. The case did not involve an employee of a corporation over which the court had 
jurisdiction. Further, McNeilage can also be viewed as Fairfax’s agent. 

Bolger relies on Oriska Ins. Co. v. Brown & Brown of Texas, Inc., 2005 WL 894912 for 
jurisdiction over parent does not mean jurisdiction over wholly owned subsidiary, but Oriska is a 
“doing business” test which falls under CPLR 301 and not the more liberal “transacts business” 
under CPLR 302. 

Bolger relies on Trachtenberg v. Failedmessiah.com, — F.Supp.2d —, 2014 WL 4286154 for 
Shepherd not transacting business in NY. In Trachtenberg the defendant merely accessed a NY 
Government website from out of state—that’s all. Here Shepherd interviewed Plaintiff over the 
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telephone, engaged in a two-month conversation via email with another NY resident, researched 
cases filed in NY and interviews and writings made in NY. Trachtenberg relies on cases from 
1999 and 1971, for the rule that any research must be done by defendant being physically in NY 
in this age of digital communication. To require physical presence for research to be considered 
a contact fails to take into account how research is done today, and contrary to the fact that it has 
long been observed that technological advances affecting the nature of commerce require the 
doctrine of personal jurisdiction to adapt and evolve along with those advances. See Hanson v. 
Denckla, 357 U.S. 235, 250-52 (1958). 

The Court of Appeals has eschewed the need for actual physical presence at the time of a 
transaction, noting that “in this day of instant long-range communications, one can 
engage in extensive purposeful activity here without ever actually setting foot in the 
State. ” Parke-Bernet Galleries, Inc. v. Franklyn, 26 N.Y.2d 13, 17 (1970). 

Bolger relies on Copp v. Ramirez, 62 A.D.3d 23 (1 st Dep’t 2009), for Shepherd’s contacts not 
being sufficient for transacting business in NY, but Copp found no jurisdiction because the 
alleged nexus between the out-of-state statements and defendants’ activities in New York was 
too attenuated and too separated in time because the statements occurred years after defendants 
visit NY concerning 911. Further, Shepherd can also be viewed as an agent of Advertiser, which 
has contacts with NY. 

Bolger’s Reply 

Bolger’s Reply is largely redundant of her Memorandum arguments. She refers to her 
Memorandum four times in her jurisdiction section. 

Penguin Group (USA), Inc. v. American Buddah, 16 N.Y. 3d 295, 301 (2011), held that in an 
infringement action, publication location was where material printed and not where it was 
upload. It is used to show how Bolger’s clients lied with respect to personal jurisdiction 
concerning all the causes of action, not just libel. But Bolger relies only on a libel case. 

Bolger alleges that Talbot v. Johnson Newspaper Corp., 71 N.Y.2d 827, 829 (1988), overruled 
the U.S. Supreme Court’s Keeton v. Hustler Magazine, 465 U.S. 770 (1984) and Calder v. Jones, 
465 U.S. 783 (1984) for NY law purposes. Not so, in Talbot, a libel case, the libel occurred two 
years after the defendant’s “transacting any business” with NY, which was attendance at college. 
The separation in time meant the libel was not sufficiently connected with that attendance. 

Causes of Action 

Injurious Falsehoods 
Elements: 

Intentional publication 

Of false information: the test for falsity is whether the statement published would have a 
different effect on the mind of the reader from that which the whole truth would 
have produced. Lee S. Kreindler, N.Y. Law of Torts, § 1.43 
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Done with malice: 

1. A false statement is maliciously made if known to be false; or 

2. Person making it did not know that it was false but made it with reckless 
disregard as to truth or falsity, without regard to the consequences, and under 
circumstances which defendant as a reasonably prudent person should have 
anticipated that injury to another would follow. Penn-Ohio Steel Corp. v. 
Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1st Dept. 1959); or 

3. Person was motivated by ill will, Restatement Second Torts § 623A, comment 
d; or 

4. Person intended to interfere with another person’s interest, John W. Lovell Co. 
v. Houghton, 116 NY 520, 528 (1889). 

5. Malice is presumed from proof of falsity of a published statement. See 
Restatement, Second, Torts § 651, Comment d. 

6. Special damages = $ 1250 

Amended Complaint at]flf 55, 56 for Shepherd, 128-130 for McNeilage, including: 

Defendant Shepherd’s January 12, 2014, news article (First Am. Qnplnt. Ex. C) disparaged all 
the proposed courses, including the “Males and the Law” section by publishing: 

“Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men 
and Masculinity, said these types of male studies ‘really represents the margins’. ‘It 
comes out of a backlash to feminism and feminist scholarship. The new male studies is 
an effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 

“Flinders University School of Education senior lecturer Ben Wadham, who has a 
specific interest in men’s rights, said there was a big difference between fonnal 
masculinity studies and ‘populist’ male studies. He said there were groups that 
legitimately help men, and then the more extreme activists. ‘That tends to manifest in a 
more hostile movement which is about ‘women have had their turn, feminism’s gone too 
far, men are now the victims, white men are now disempowered’, he said. ‘I would argue 
that the kinds of masculinities which these populist movements represent are anathema to 
the vision of an equal and fair gendered world.’ Dr Wadham said that universities needed 
to uphold research based traditions instead of the populist, partisan approach driven by 
some. 

The false imputations in both statements were that the content of the “Males and the Law” 
section was anti-women, opposed to equal rights for females, hostile toward women, a threat to 
equality and based on flawed research. 

“Males and the Law” section “really represents the margins,” 

“Males and the Law” section is lacking “in research based tradition” with a “partisan approach,” 
“Males and the Law” section is “lacking in academic rigor,” 

“Males and the Law” section is “controversial,” 

“Males and the Law” section is a “dangerous platform for anti-women views.” 
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Defendant McNeilage disparagement of the “Males and the Law” section: 

The false imputations of her illustration were that the “Males and the Law” section 
advocated against equality of opportunity for females, was the result of some 
psychological problems with father figures and the section would be taught as a dialectic 
in which females were muzzled. 

“National Union of Students president Deanna Taylor said .... ‘It’s a slippery slope 
once you open the door to people with these views and give them a platform ... it’s not 
long before proposals like the ones that were rejected actually get approved,’ she said.” 

The false imputation here was that the content of the “Males and the Law” course was so 
horrendous that college students should be prevented from hearing about how the law has 
treated the sexes over the past 250 years. 

There is a very real distinction between Injurious Falsehood and Defamation. Injurious 
falsehood originated when a person’s greatest wealth lay in property. Any disparaging remark 
concerning a landholder’s rights damaged his economic rights. The claim arose from action on 
the case for special damages from publications that had an injurious effect on plaintiffs property 
or business. It is from here that the more generalized economic tort of injurious falsehood arose 
to compensate specified damages. 

[Injurious falsehood also includes non-property injuries resulting from intentional falsehood. 
Raschid v. News Syndicate Co., 265 N.Y. 1, 4 (1934). The cause of action is not limited to 
property. It is equally applicable to other publications of false statements that do hann to 
interests of another having pecuniary value and so result in pecuniary loss. Restatement, Second, 
Torts § 623A.] 

Defamation, however, was designed to recompense injuries to a person’s reputation which goes 
beyond special damages. Kriendler, NY Law of Torts, § 3.4 

Injurious falsehoods statements such as falsely characterizing the Male Studies courses, 
including the section “Males and the Law,” as extreme right wing, railing against feminism 
[women], referring to women as bitches and whores, advocating gun violence, lacking in 
academic rigor, on the margins of society, extreme activists, hostile toward women and non¬ 
whites, opposed to an equal and fair world, not objective and dangerous to women. 

Tortious Interference 


Business relationship that creates future expectancy of contract rights, 

Defendants interference with that business relationship, 

Defendants’ purpose to hann plaintiff or use of wrongful means (misrepresentations and 
violation of media ethics) and 

Economic injury = loss of contract and lost opportunities for teaching the same section in 
other universities by damaging Plaintiffs copyright interests. 
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Kriendler, NY Law of Torts, § 3.21 


As stated in the First Amended Complaint at ^ 49-51, 56, 60, 62, 94, 98, 128-130, Defendants 
made deceptive, misleading and untrue statements that disparaged Plaintiff, and by inference the 
“Males and the Law” section, which interfered with Plaintiffs attempt at employment by falsely 
reporting to his potential employer that Plaintiff was a member of extreme right wing groups, 
anti-women and an advocate of gun violence. 

Plaintiff and representatives for the University had already reached an agreement on 
compensation and content of the “Males and the Law” section in which he would be paid a 
maximum of $1250 depending on the hours involved. 

Prim a Facie Tort 


Malicious intent to harm, including disinterested malevolence = did not publish article 
about misandry in Women’s Studies courses, 

Without justification = censorship is not a justification, 

By act that would otherwise be lawful, and 
Special damages = $1250 

Amended Complaint at 55, 56 for Shepherd, UK 128-130 for McNeilage with respect to 
Injurious Falsehood and ![][ 49-51, 56, 60, 62, 94, 98, 128-130 wrt Tortious Interference. 

Libel 


False statement or connotation of fact, 

Publication, 

Made knowing it was false or with reckless disregard, and 
Presumed damages since per se libel 

Shepherd’s libelous statements Amended Complaint TIT) 179-182. 

Today, linking Roy to “extreme men’s rights organizations,” “to extreme views on men’s rights 
and websites that rail against feminism,” to “a hate [webjsite,” and labeling him as a “more 
extreme [men’s rights] activist[],” “anti-feminist [meaning anti-female],” “misogynist,” 
“pseudoscientific fraudster[],” and a “Hannibal Lecter” who is filled with “hatred of women,” 
“prejudice against women,” “serious anger [toward women]” are just as libelous as false 
accusations of being a Communist in the 1940s because they arouse hatred, contempt, scorn and 
obloquy. 

Bolger runs on at length about her clients’ rights to say whatever they want and not be held 
accountable. Why doesn’t that apply to me? Are they somehow entitled to more rights because 
they subscribe to lefty philosophy? That’s not what I learned in my Constitutional Law course. 
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Comparison to the Nazis 

What’s the difference? The Nazis murdered 11 to 12 million people. Hardcore, man- 
hating feminists murder careers and who knows how many. The Nazis were at it for only 
12 years while the hardcore feminists have been at it for over 40 years. Then the question 
is whether it is better to be dead or spend the rest of one’s left, usually a man, at some 
zombie job. It’s an accurate comparison but if you rather than compare them to the 
commies. 

Disparagement 

In the spirit of quid pro quo —one bad turn deserves another. 

But it’s important to put this into perspective. Her clients disparaged my copyright work and me 
in five articles to over 7 million readers. My disparagement of her clients is to this Court. 

Shepherd’s audience print and online: 1,750,000 
McNeilage’s audience print and online: 5,580,000 

False Disparaging Remarks about the “Males and the Law” compilation. Plaintiff and by 
implication Plaintiffs work product 

The following are just the specific words used but the resulting connotations must also be 
factored in. 

Shepherd 

“[Plaintiff] identified as belonging to extreme right wing groups in the USA.” 

January 9, 2014, Shepherd contacted Dr. Gary Misan at the University—Plaintiffs future boss, 
asking about the Male Studies courses, and claimed that Plaintiff, the creator and slated teacher 
for the “Males and the Law” section of one course, had been “identified as belonging to extreme 
right wing groups in the USA.” 

Jan. 12, 2014 Article (First Am. Cmplnt. Ex. C) 

“Anti-feminist”—meaning anti-women 

“extreme views” on men’s rights (Ex. C) 

“rail” against feminism (Ex. C) 

“Lecturers . . . linked to extreme views on men’s rights and websites that rail against feminism.” 
(Ex. C). 

[Injurious Falsehood] “The course, which has no prerequisites . . . .” (Ex. C). 
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[Injurious Falsehood] “Two lecturers [which included Roy] have been published by 
prominent US anti-Feminist site A Voice for Men, a site which regularly refers to women 
as “bitches” and “whores” and has been described as a hate site by the civil rights 
organisation Southern Poverty Law Centre.” (Ex. C). [Southern Poverty Law Center 
calls the site misogynist; therefore Shepherd’s quote means Plaintiff is a misogynist.] 

Tory used “anti-feminist” in her January 12, 2014, article as a disparaging term that 
communicated the “Males and the Law” section would be taught by “refer[ing] to women 
as ‘bitches’ and ‘whores,’” “rail against feminism [female rights],” and propagate “hate” 
toward 51% of the population. (Ex. C). The falsity in her disparaging characterizations 
is that the “Males and the Law” section is based on the history of the law. 

“One American US lecturer . . . has written that the men’s movement might struggle to exercise 
influence but that ‘there is one remaining source of power in which men still have a near 
monopoly—firearms ’.” 

Plaintiff, an attorney, was one of “the more extreme activists.” This is as highly injurious to 
professional reputation as calling an attorney a communist in the 1940s. 

[Injurious Falsehood] “Dr Michael Flood, from the University of Wollongong’s Centre 
for Research on Men and Masculinity, said 

“these types of male studies ‘really represents the margins’.” 

“’The new male studies is an effort to legitimise, to give academic authority, to 
anti-Feminist perspectives.’” (Ex. C). 

Shepherd and Flood, however, rely on the tenn “margins” to hold the courses and its 
creators up to contempt, ridicule and moral discredit. 

[Injurious Falsehood] Shepherd’s republications of Ben Wadham statments: 

“Flinders University School of Education senior lecturer Ben Wadham, who has a 
specific interest in men’s rights, said there was a big difference between fonnal 
masculinity studies and “populist” male studies. He said there were groups that 
legitimately help men, and then the more extreme activists. “That tends to manifest in a 
more hostile movement which is about ‘women have had their turn, feminism’s gone too 
far, men are now the victims, white men are now disempowered’,” he said. “I would 
argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.” Dr. Wadham said that 
universities needed to uphold research based traditions instead of the populist, partisan 
approach driven by some.” (Ex. C). 

By inference, the “Males and the Law” section Plaintiff created and would teach: 
“extreme” right-winger, “anti-feminist,” associates with persons who use language Tory 
disapproves of, believes one remaining source of power in which men still have a near 
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monopoly is the right to bear arms, calls women’s studies “witches studies,” wants to 
eliminate the rights females have as humans, and believes females oppress men. 

Shepherd and Wadham rely on the term “populist” to hold the courses and their creators 
up to contempt, ridicule and moral discredit. 

[Injurious Falsehood] Communicated that the “Males and the Law” section was part of a “right 
wing” conspiracy of groups with “extreme” views against females. (Ex. C). 

[Injurious Falsehood] Shepherd used her false representation of Plaintiff s men’s rights cases to 
infer that the “Males and the Law” section and Plaintiff would promote the derogation of rights 
for females. (Ex. C). 

[Injurious Falsehood] The purpose of Shepherd’s statement that Plaintiff “argues that feminists 
[females] oppress men in today’s world” was to depict Plaintiff as paranoid and the “Males and 
the Law” section as the ranting of a paranoid lawyer. (Ex. C). 

Jan. 14, 2014 “Snip” article (First Am. Cmplnt. Ex. E) 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are 
oppressed, particularly by Feminists.” 

“National Union of Students president Deana Taylor said a course like that proposed for 
the university provided ‘a dangerous platform for anti-women views’ . 

“US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 

“Mr Den Hollander also stood by his claim that men’s remaining source of power was 
‘firearms’.” Here Tory even edited her quoted statement in her January 12 th article to ratchet up 
her obloquy by leaving out “one” as the qualifier for “remaining source of power.” 

January 14, 2014 “Pathetic” (First Am. Cmplnt. Ex. H) 

“Pathetic bid for victimhood by portraying women as villains” 

“Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men’s rights spectrum . . . overseas ring ins.” 

“You’d think I’d shut up now the plans are off the table, but it’s really important to get 
across the bigger picture. See, most people probably think that the men’s rights guys I 
was talking about - the ones who habitually call women names , argue that they routinely 
make up rape, and put it about that women either incite their own domestic violence or 
are the abusers themselves - are just circle-jerk misogynists .” 
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“They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

“Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

“The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They’re trying to get up the stairs and into the light. They want to play 
outside with legitimate experts in men’s issues . . . .” 

“They want to play outside with legitimate experts in men’s issues . . . .” 

“It’s a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the 
actual scientists. Find odd reports and old stories, random statistics and shocking 
anecdotes, and stitch them into a Hannibal Lecter-style creation that mimics valid 
inquiry.” 

“Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

“Poor boys, trying desperately to claim the mantle of victimhood. It would be pathetic if 
it wasn’t for the fact that they are trying to make women into villains at the same time.” 

“It could be dismissed if they weren’t trying to creep in where they are not needed, or 
wanted.” 

“It could be dismissed .... If they weren’t trying to lobby for law changes or to 
brainwash people into thinking black is white.” 

“But these guys drown out any real discussion with their endless angry spittle. And that’s 
the real bitch.” 

June 18, 2014 “Bizarre” article (First Am. Cinplnt. Ex. F). 

“Mr Den Hollander, representing himself, has penned a legal document. . . that cannot 
remain between me and my lawyer. It’s gold and genius like this should be shared.” (Ex. 

F). 

“[Bjizarre legal writ. . . .” 

“UniSA [the University] was planning a course in men’s studies that included men with links to 
US men’s rights extremists . . . .” 

“Mr Den Hollander is a proudly ‘anti-feminist’ lawyer .... 

Mr. Den Hollander believes in “censorship of] a journalist. . . .” 
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“an extremist by sounding like an extremist.” 

Shepherd sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

“In the men’s rights vernacular, ‘girlie-guys’ are usually kn own as ‘manginas’. The terms 
refer to males who believe in equality for women . . . 

“Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

“I suspect the people at UniSA [the University] who flirted with the idea of bringing him 
[Roy] over to teach may not have really understood his philosophy.” 

McNeilage 

January 14, 2014 article (First Am. Cmplnt. Ex. D), 

[Injurious Falsehood] 
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[Injurious Falsehood] “hardline anti-feminist advocates” (Ex. D) 

“controversial Americans” (Ex. D) 

[Injurious Falsehood] “National Union of Students president Deanna Taylor said it was 
concerning that the academic who founded the course, Associate Professor Gary Misan, was 
linked to the controversial Americans. ‘It’s a slippery slope once you open the door to people 
with these views and give them a platfonn . . . it’s not long before proposals like the ones that 
were rejected actually get approved’ she said.” 

[Injurious Falsehood] “radical” 
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Plaintiff had “been published on radical men’s rights websites.” 

[Injurious Falsehood] McNeilage wrote that Plaintiff had “filed a lawsuit against Columbia 
University for offering women’s studies courses that preached a ‘religionist belief system called 
feminism’.” (Ex. D). She intentionally cherry picked one issue from the case, which had three 
issues, in an effort to further disparage Roy and by inference the “Males and the Law” section. 

McNeilage printed a Cox quote that derided the creators of the courses and men in general: 

“men who want to complain that they haven’t had enough attention as victims, and that does 
worry me.” (Ex. D). 

[Injurious Falsehood] McNeilage wrote the Male Studies courses were “rejected in 2012” 
Bolger’s fanciful documentary evidence looks like summary judgment 

Bolger claims her 496 pages of exhibits are documentary evidence—not so 
Opposition 14-21 

Attorney Bolger’s inclusion of 496 pages of affidavits and exhibits and a self-serving version of 
alleged facts makes clear that she is really moving for summary judgment before any discovery 
has occurred and by circumventing the summary judgment requirements that 

a. issue must be joined, which Bolger admits in her RJI that it has not; 

b. newspaper reports are hearsay and cannot support summary judgment; 

c. facts, which are within Defendants knowledge, are necessary on the issue of 
personal jurisdiction, for example the full extent of Defendants’ readership in 
New York State, how Defendants respond to their New York readers, all of what 
Defendants offer and sell to their New York readers and the complete relationship 
between Advertiser and News Corp headquartered at 1211 Avenue of the 
Americas, New York, N.Y. 10036; and 

d. there are factual issues concerning the falsity and misleading characteristics of 
Bolger’s contentions that are really affirmative defenses belonging in an Answer. 

Bolger even says “[t]he documentary evidence” are in the attached affidavits. (Mem. at 1, n.l). 
The problem with this admission is that on a motion to dismiss under CPLR 3211, the Court 
takes as true the facts as alleged in the complaint and submissions in opposition to the motion— 
not the affidavits of Defendants. 

As for Bolger moving for dismissal under CPLR 3211(a)(1), the Advisory Committee noted that 
paragraph (1) was added only to cover something like a defense based on the tenns of a written 
contract. 1st Rep.Leg.Doc. (1957) No. 6(b), p. 85. Bolger presents no written contract. The 
practice commentaries advise that Bolger should have filed an Answer and then moved for 
Summary Judgment. 
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Further, in J.P. Morgan Securities Inc. v. Vigilant Ins. Co., 21 N.Y.3d 324, 334 (2013), the court 
of Appeals held that “to prevail on a motion to dismiss pursuant to CPLR 3211(a)(1), the moving 
party . . . must establish that the documentary evidence conclusively refutes plaintiffs 
allegations.” 

In this action there are conflicting interpretations over the essays, briefs and legal memoranda 
submitted as part of Bolger’s affirmation; therefore, such alleged documentary evidence does not 
resolve all factual issues as a matter of law and conclusively dispose of the plaintiffs claims as 
required under 3211(a)(1). Sbarra Real Estate, Inc. v. Lavelle-Tomko, 84 A.D.3d 1570, 1571 (3d 
Dept. 2011). 

In addition, a motion to dismiss under CPLR 3211(a)(1) is not available in this case because the 
paragraph “contemplates that the defense will be established by the ‘documentary evidence’ 
alone”—not on affidavits necessary to support the documentary evidence. David D. Siegel, New 
York Practice, § 259, (2014). 

Judicial records such as judgments and orders are allowed, but Bolger instead relies on briefs and 
memoranda of law that are not formal judicial admissions. McKinney’s Practice Commentaries 
C3211:10, Defense Based on “Documentary Evidence”. 

While Defendants’ affidavits are allowable on motions under CPLR 3211(a)(7) & (8), they 
cannot be used to disprove Plaintiffs allegation of facts, which are assumed true on a motion to 
dismiss. 

Attorney Bolger is simply using her motion to dismiss as a cover for a summary judgment 
motion because she wants to unfairly deprive a person who does ascribe to the same sociological 
beliefs as she does of the fair opportunity to marshal evidence through discovery and 
investigation. 

Judicial Notice 


Bolger violates the requirements for Replies by introducing the new argument of judicial notice 
in support of her motion to dismiss. Watts v. Champion Home Builders, 12 A.D.3d 850 (4 th 
Dept. 2005). 

Courts will take judicial notice of whatever is commonly or generally known provided that it is 
well and authoritatively settled and not doubtful or uncertain and is known to be within the limits 
of the jurisdiction of the court. NY Jur. 2d, Evidence § 13. 

Bolger asks this Court to use judicial notice to substitute her alleged facts for Plaintiffs on a 
motion to dismiss. The problem is that there exist conflicting interpretations over the essays, 
briefs and legal memoranda submitted as part of Bolger’s affirmation, so what she wants judicial 
notice on is doubtful and uncertain. For example, how Plaintiff defines “feminist.” 

“[T]he mere presence of a document in a court file does not mean that judicial notice properly 
can be taken of any factual material asserted in the document ( Ptasznik v. Schultz, 247 AD2d 197 


23 



[1998]). As observed by the Second Department in Ptasznik (247 AD2d at 199): “Court files are 
often replete with letters, affidavits, legal briefs, privileged or confidential data, in camera 
materials, fingerprint records, probation reports, as well as depositions that may contain 
unredacted gossip and all manner of hearsay and opinion.” Walker v City of New York, 

46 A.D.3d 278, 282 (1 st Dept. 2007). 

The same is true of media reports, media interviews and draft essays. 

Damages 

Any award of damages from any of the causes of action beyond my disbursements will be 
donated to a deserving charity. 

Documents 

CPLR 302 
Bolger’s tirade 
Cameron affidavits 1 and 2 
Shepherd affidavits 1 and 2 
Coleman affidavits 1 and 2 
McNeilage affidavit 2 

First Amended Complaint with list of exhibits 
Opposition with list of exhibits 

Correspondence Bolger knew on Nov. 5, 2014 of pending request for discovery. 

Cases 

Miscellaneous 

Time magazine’s poll of which words should be banned from public use, the word “feminist” 
came in first. 

There’s an element of the feminism practiced by Defendants and their attorney “that takes ‘We 
know what’s best for you’ as its starting point.” 

The goal of hardcore feminists such as Defendants and their attorney is not to seek a world of 
equality where people find love and mutual respect, but one where they find vindication to 
punish their “enemies.” 

A recent study by Netmums found the majority of women felt feminism was too aggressive, de¬ 
valued the stay at home mother and applied too much pressure on women to do and be 
everything. 17% even stated it is oppressive to men. 

Feminism is dogmatic. It sets rules. Like a religion it praises particular behavior. 

Men are now having to fight for their own power, even to speak. 
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Authorities 


CPLR 3211(d) provides that should it appear from an affidavit submitted in opposition to a 
motion to dismiss under subdivision (a) that facts essential to justify opposition may exist but 
cannot then be stated, the court may deny the motion or order a continuance to permit disclosure 
or an immediate trial on the facts in issue. 

Best Van Lines, Inc. v. Walker, 490 F.3d 239, 250 (2d Cir. 2007). 

Best relies on Talbot v. Johnson Newspaper Corp., 71 N.Y.2d 827, 829 (1988), for 
requiring that the cause of action arise from at least one of Defendants’ contacts with NY. In 
Talbot, the libel did not arise from any of defendants contacts with NY because the 400 printed 
copies of the newspaper disturbed in NY were printed in Baltimore. Here the articles were 
published in NY. 

Hammond v. Hammond, 9 A.D.2d 615, 616 (1 st Dept. 1959). 

Jurisdiction is a threshold issue. “Where the facts presented indicate that the claim of 
lack of jurisdiction is substantial, the jurisdictional question should be disposed of by the Court 
expeditiously at the threshold of the litigation.” 

Peterson v Spartan Indus., 33 N.Y.2d 463, 466 (1974). 

CPLR 3211(d) “protects the party to whom essential jurisdictional facts are not presently 
known, especially where those facts are within the exclusive control of the moving party. The 
opposing party need only demonstrate that facts ‘may exist’ whereby to defeat the motion. It 
need not be demonstrated that they do exist. ... “A prima facie showing of jurisdiction . . . 
simply is not required . . . .” 

In Peterson the plaintiffs produced records that show defendant had lied about making a 
representation that its product was approved for storage and use by the NYC Fire Department 
and defendant lied about applying for several pennits and receiving permission to sell and store 
some of its products in New York, albeit some years before the event alleged in the complaint in 
which plaintiff injured by defendant’s product in NY. 

Duboffv. Board of Higher Ed. of City of New York, 34 A.D.2d 824 (2d Dept. 1970). 

If it is found that the NY longann statute does not apply, the need for a plenary trial will 
have been obviated and, even if the issue is decided differently, a substantial saving of time will 
result on the plenary trial. 

Usher v. Usher, 41 A.D.2d 368, 343 N.Y.S.2d 212 (3d Dep’t 1973). 

The courts have approved the principle that a “substantial... jurisdictional question 
should be disposed of by the Court expeditiously at the threshold of the litigation” by the 
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ordering of an immediate trial. Overruled on different point by Kramer v. Paronen, 13 Mies. 3d 
1235(A)(Sup. Ct. NY 2006). 

Vandermark v. Jotomo Corp., 42 A.D.3d 931, 933 (4 th Dept. 2007). 

The Supreme Court dismissed the action for lack of personal jurisdiction under CPLR 
302(a)(1) by concluding defendant’s website did not amount to a transacting business in NY. 

The Fourth Department “remitted the matter to Supreme Court for an immediate trial pursuant to 
CPLR 3211(c) on the issue whether [Defendant’s] creation and maintenance of a Web site 
constitute^] the transaction of business on the Web site sufficient to confer personal jurisdiction 
against [Defendant] under the long-arm statute.” 

Matter of Shanty Hollow Corp. v Poladian, 23 A.D.2d 132, (3 rd Dept. 1965). 

The Court can entertain an oral motion when it appears that no prejudice would result 
from the informal procedure. No prejudice occurs when both parties are before the court and the 
court holds off on its decision until the opposing party can submit affidavits. 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or "'The Herald"), by and through their undersigned attorneys, submit this memorandum 
of law in opposition to Plaintiff Roy Den Hollander’s (“Plaintiff’ or “Hollander”) oral motion for 
an immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules 
(“CPLR”). 

PRELIMINARY STATEMENT 

This motion arises from Defendants’ motion to dismiss Plaintiffs amended complaint for 
lack of personal jurisdiction. Defendants - two Australian news organizations and two 
Australian reporters based in Australia who wrote articles about a controversy at a local 
Australian university - argue that this Court does not have personal jurisdiction over any 
Defendant because the articles were not researched, written, edited, or published in New York; 
they were researched, written, edited, and published in Australia. In fact, just last month, a state 
court in Wisconsin dismissed a lawsuit against The Herald for just this reason. See Salfinger v. 
Fairfax Media Ltd., No. 13-cv-0100081, slip op. at 8-10 (Wis. Cir. Ct. Dec. 8, 2014). Instead of 
bringing forward facts contradicting any of this as the law requires him to do, Plaintiff Roy Den 
Hollander - a self-proclaimed “anti-feminist” who makes no attempt to hide his contempt for 
Defendants, at a point even analogizing one to a “female dog in heat” - now asserts that this 
Court should hold an immediate trial on whether jurisdiction is proper because he thinks 
Defendants are “liars” and their affidavits cannot be trusted. Hollander asks this Court to 
validate this belief by ordering Defendants to expend time and money to travel ten thousand 
miles around the world based on his unsubstantiated allegation that they are liars. This Court 
should not do so. 
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Immediate trials should be held only when a plaintiff creates a genuine issue of fact in 
opposition to a motion to dismiss that has the potential to lead to an early resolution of the case. 
Here, Defendants’ motion to dismiss argues that Defendants undertook no action in New York 
that was “directly related” to the creation of the articles Plaintiff challenges, such that exercising 
jurisdiction over them would be appropriate. Defendants affirmed by way of affidavits that they 
took no such action. Plaintiff, in opposition, offered no evidence at all contradicting these 
affidavits. That ends the inquiry. 

Undeterred, Hollander alleges there are “inconsistencies” between Defendants’ first set of 
affidavits responding to allegations in his original complaint and their second set responding to 
different allegations in his amended complaint. These “inconsistencies,” he argues, are evidence 
of perjury, and, he claims, if Defendants “lied” about one thing, they are clearly “lying” about all 
things. He further catalogues a series of alleged contacts Defendants have with New York, 
which he argues support jurisdiction. Neither of Plaintiff s arguments, however, create a genuine 
issue of fact. First, his allegations of perjury are absurd; affidavits responding to different 
complaints with different allegations will of course be different. Second, Defendants’ alleged 
contacts with New York, even if credited as true, cannot create a genuine issue of fact because 
they are unrelated to the creation of the articles Hollander challenges. In short, Plaintiff has not 
and cannot create a genuine issue of fact. 

Moreover, forcing the Defendants to travel ten thousand miles to defend personal 
jurisdiction undercuts the policy decision made by the drafters of CPLR, who chose to treat 
defamation claims different than other claims, and the Court of Appeals, which chose to construe 
CPLR § 302(a)(1) narrowly in defamation actions. SPCA v. Am. Working Collie Ass ’n, 18 
N.Y.3d 400, 405 (2012). In fact, for this reason, Plaintiff cites no case finding an immediate trial 
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appropriate on a motion to dismiss for lack of personal jurisdiction in the defamation context. 

For these reasons, Plaintiffs motion should be denied. 

BACKGROUND 1 

A. The Defendants 

Advertiser Newspapers is an Australian-based corporation and publishes The Advertiser, 
a newspaper based out of Adelaide, Australia and focused on Australian-related news. See 
Affirmation of Katherine M. Bolger (“Third Bolger Aff”), Ex. 6 (“Cameron Aff”) ]j]j 3-7. 2 
Tory Shepherd, at all times relevant to this suit, was the Political Editor for The Advertiser and is 
a citizen of Australia who has never been to the State of New York. Id., Ex. 7 (“Shepherd Aff”) 
]fl[ 1,2, 16. Shepherd, in researching and writing the challenged articles, placed a single phone 
call to Plaintiff in New York and also contacted Plaintiff and a New York professor, Miles 
Groth, via email. Id. 14-15. 

Defendant Fairfax Media also is an Australian-based corporation and publishes The 
Sydney Morning Herald (“The Herald’’’) based out of Sydney, Australia and focused on 
Australian-related news. Id., Ex. 8 (“Coleman Aff”) 3-8. At all times relevant to this suit, 
Amy McNeilage was a reporter for The Herald and a citizen of Australia who, like Shepherd, has 
never been to the State of New York. Id., Ex. 9 (“McNeilage Aff”) 1-3, 9. McNeilage had 
no contact with anyone in New York in the process of writing the single Herald article 
challenged by Hollander and also never attempted to contact Hollander. Id. 7-8. 


1 Defendants include in this Background only those facts that are necessary to the disposition of 
Plaintiffs Motion for an Immediate Trial. A complete background of this case can be found in 
Defendants’ Opening Memorandum in support of their Motion to Dismiss [Dkt. 44] at 2-8. 

2 For the Court’s convenience, Defendants submit herewith the Third Bolger Affidavit, which contains, 
as exhibits appended thereto, the Defendants’ first and second set of affidavits filed in support of the first 
and second motions to dismiss, respectively. 
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B. Plaintiff Roy Den Hollander 


Plaintiff is a self-professed “anti-feminist” who believes that the “feminist” movement is 
a plot to “eliminate[] the rights that the members of a distinct group, such as men, are entitled 
to.” FAC 67, 79. To prevent that from happening, Hollander has filed multiple civil suits 
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alleging that various programs he believes favor women are unconstitutional or illegal. 

Plaintiffs complaints along these lines have been unsuccessful. See, e.g., Hollander v. 
Inst, for Research on Women & Gender at Columbia Univ., 372 F. App’x 140, 141-42 (2d Cir. 
2010) (noting the court’s “grave doubts” about Plaintiffs legal arguments). This is so despite 
Plaintiffs efforts to paint his opponents as liars, Hollander v. The City of New York Commission 
on Human Rights, No. 12635, 2013 WL 9679520, at *3-4 (1st Dep’t Mar. 3, 2013) (Reply Brief 
for Petitioner-Appellant Hollander) (accusing the Commission on Human Rights of “falsely 
recounting]” its own order), and the judges he appears before as biased, Second Affirmation of 
Katherine M. Bolger [Dkt. 45], Ex. 6 [Dkt. 46] at 2 (arguing that a judge’s opinion was 
“factually wrong, but try telling that to a lady judge if you’re a man”). And, in fact, the U.S. 
Court of Appeals for the Second Circuit has admonished Hollander for his conduct in these 
matters. See Hollander v. Members ofBd. of Regents of Univ. ofN.Y., 524 F. App’x 727, 730 
(2d Cir. 2013) (“Before again invoking his feminism-as-religion thesis in support of an 
Establishment Clause claim, we expect [Plaintiff] to consider carefully whether his conduct 
passes muster under Rule 11.”). Plaintiff chronicles his legal exploits on a website titled, “MR 
Legal Fund” (the “MR” standing for “Men’s Rights”), urging that “[n]ow is the time for all good 
men to fight for their rights before they have no rights left.” MR Legal Fund, 

3 The Court is entitled to take judicial notice of certain materials, such as court records and newspaper 
articles, without converting the motion to one for summary judgment. See, e.g., Saleh v. N.Y. Post, 78 
A.D.3d 1149, 1151-53 (2d Dep’t 2010); see also Gomez-Jimenez v. N.Y. Law Sch., 36 Misc. 3d 230, 258 
n. 13 (Sup. Ct. N.Y. Cnty.) (judicial notice of newspaper article reporting a 25% decline in law school 
admissions), aff’d, 103 A.D.3d 13 (1st Dep’t 2012); Opening Mem. at 4 n.2 (discussing judicial notice). 
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http://www.mensrightslaw.net/main/index.html (last visited on Jan. 12, 2015). 

Hollander discusses this lawsuit on his website under the headline “Bimbo Book Burners 
from Down Under.” Id. He describes the articles subject to his original complaint as “Yellow, 
female-dog-in-heat Articles,” while styling Defendants’ filings as, for example, “Book Burner’s 
Motion to Dismiss.” Id. In a document titled “Responses to Media,” also published on 
Hollander’s website and relating to this suit, Hollander asks himself, “Why bring the suit?” and 
goes on to answer, “To have fun fighting these bimbo book burners who think they are the 
chosen ones.” See Third Bolger Affi, Ex. 1 at 1 (“Release”). He then says “[t]he tenn bimbo 
refers to Tory the Torch and Amy ‘McNeuter.’ McNeuter because she wants to neuter men, 
unless she’s in bed with them, assuming she’s heterosexual.” Id. When asked, “Weren’t you 
published on the Voice of Men website that calls girls ‘bitches,’” an allegedly libelous statement 
at issue in this complaint, Hollander responds, “Yes, but I don’t use that term. I think it gives 
girls too much credit.” Id. at 10. When he asked, “Are you advocating a revolution,” he states, 
in part, “The only way to stop the discrimination against men is for 100,000 armed guys to show 
up in Washington, D.C. demanding their rights.” Id. at 11. 

C. Procedural History 

1. The Original Complaint 

Hollander filed his original complaint against Defendants on March 24, 2014 and served 
it on the Defendants in Australia through the Hague Convention on the Service Abroad of 
Judicial and Extrajudicial Documents. The original complaint purported to assert two causes of 
action against all Defendants for “injurious falsehoods” and tortious interference with 
prospective economic advantage. Original Compl. [Dkt. 1] ][ 77. Plaintiff based his claims on 
three articles, two of which were published by Advertiser Newspapers and written by Shepherd. 
Id. IfU 16, 65. Fairfax Media published the third in The Sydney Morning Herald, which 
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McNeilage authored. Id. ]f 44. 

2. The Motion to Dismiss and Supporting Affidavits 

On August 29, 2014, Defendants filed a motion to dismiss that complaint, arguing that 
this Court lacked personal jurisdiction and Plaintiff failed to state a claim. Original Motion [Dkt. 
7]. Defendants attached affidavits responding to the jurisdictional allegations in the original 
complaint from Shepherd and McNeilage, as well as from Michael Cameron, the National 
Editorial Counsel at News Limited, the parent of Advertiser Newspapers, and Richard Coleman, 
the Solicitor at Fairfax Media. Third Bolger Affi, Exs. 2-5. 

3. The Amended Complaint 

On October 7, 2014, Plaintiff filed an affidavit in opposition to Defendants’ motion to 
dismiss, (“Original Opp.”) [Dkt. 26], and an amended complaint (“FAC” or “Amended 
Complaint”) [Dkt. 11]. In his opposition, Hollander noted an inconsistency in Shepherd’s 
original affidavit, accusing her of “perjury on the material issue of personal jurisdiction” because 
her affidavit stated that she only had contact with Hollander in New York, even though she also 
exchanged emails with Miles Groth, a New York professor. Original Opp. ]J 24. Hollander’s 
Amended Complaint asserted claims styled as injurious falsehood and tortious interference. 

FAC Tf]f 156-58, 159-69. Hollander also added claims for prima facie tort against McNeilage and 
Shepherd and defamation against Shepherd, id. ]fl[ 170-77; 178-214. He also alleged that two 
additional articles written by Shepherd and published by The Advertiser were actionable. Id. ]fl[ 
181-82. Additionally, Plaintiff added a number of new jurisdictional allegations. Compare 
Original Cornpl. 78-82 with FAC ]fl[ 26-34 and Original Opp. ]fl[ 17-48. 

On October 26, 2014, Defendants withdrew their motion to dismiss, because it was 
mooted by Hollander’s filing of the Amended Complaint. Letter of Withdrawal [Dkt. 41], On 
October 27, 2014, Defendants again moved to dismiss Hollander’s action. Notice of Motion to 
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Dismiss [Dkt. 43]. In their Memorandum in support of their Motion to Dismiss (“Opening 
Mem.” or “Motion to Dismiss”) [Dkt. 44], Defendants argued that this Court lacked jurisdiction 
over them and, in any event, that Plaintiffs claims failed on the merits as they sought to impose 
liability for either true statements, statements of opinion, or for statements Defendants never 
made. Opening Mem. at 9-16, 18-27. In support of their Motion to Dismiss, Defendants 
attached new affidavits from Shepherd, McNeilage, Cameron, and Coleman, each responding to 
the new jurisdictional allegations in Plaintiffs Amended Complaint or in his original opposition. 
See Third Bolger Aff, Exs. 6-9. In addition, the Shepherd affidavit corrected the earlier error, 
and Shepherd swore, “In my original affidavit in support of the Defendants’ motion to dismiss 
the complaint, I erroneously stated that I had no other contact with anyone in New York besides 
the telephone call with Mr. Den Hollander. I regret this inadvertent error.” Shepherd Aff. 13. 

Hollander filed an Affidavit in Opposition to Defendants’ Motion to Dismiss 
(“Opposition” or “Opp.”) [Dkt. 48] on November 7, 2014. In his Opposition, Plaintiff accused 
Defendants of perjury and argued that the undersigned suborned perjury. Opp. ]fl[ 6-10, 22-56. 

In support, Plaintiff points to several alleged “inconsistencies” between the first and second sets 
of affidavits. For example, Hollander argued that Shepherd “committed perjury in her [first 
affidavit]” because she failed to disclose that she emailed a professor in New York City in the 
process of writing some of the challenged articles. Id. ]f 31(a). This additional information, 
Hollander alleges, “raises doubts as to” Defendants’ “truthfulness.” Id. ]f 34 (as to Coleman); see 
also, e.g., id. ]f 31(b) (arguing that “discovery is needed to determine whether Shepherd is still 
lying or concealing facts”). As to personal jurisdiction, Plaintiff pointed to other alleged 
different occasions where he claims Defendants allegedly “lied” either outright or by omission. 
Id. 26-28, 30, 31 (a)-(e), 32, 34, 36-39, 41, 42, 52. 
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On November 13, 2014, Defendants replied to Hollander’s Opposition, pointing out that 
Hollander’s claims of “perjury” were unfounded. Reply [Dkt. 67] at 3-4. The only real 
inconsistency identified in the Opposition was in Shepherd’s affidavit and she had corrected and 
apologized for the error. Id. The other alleged “inconsistencies” were just differences created 
because of Hollander’s Amended Complaint and original affidavit in opposition “containing] 
significantly more allegations regarding personal jurisdiction than did the original complaint.” 

Id. In other words, Defendants’ two sets of affidavits were different because Plaintiffs 
jurisdictional allegations were different - not because Defendants were trying to “cover-up” 
contacts with New York as Hollander argued. Id. at 4. 

This Court held a hearing on Defendants’ Motion to Dismiss on November 24, 2014. 
There, Hollander again accused Defendants of perjuring themselves. In the process, Plaintiff 
made an oral motion pursuant to CPLR Rule 3211(c) for an immediate trial on the question of 
whether this Court had personal jurisdiction over the Defendants, arguing that their affidavits 
could not be trusted based on the alleged inconsistencies pointed to by Hollander. Defendants 
requested an opportunity to oppose the motion on submission which the Court granted, giving 
Defendants up-to and including January 12, 2015 to respond. 

ARGUMENT 

This Court should deny Plaintiffs motion. As an initial matter, no Defendants perjured 
themselves. Instead, Plaintiff is attempting to manipulate Shepherd’s error - that she both 
corrected and apologized for before Plaintiff made his application - and the fact that the other 
Defendants submitted different affidavits in response to the Amended Complaint than they did to 
the original complaint, to force Defendants to travel ten thousand miles to appear before this 
Court. And we know why Plaintiff is doing so - on his website, he tells he is bringing this 
lawsuit to “[t]o have fun fighting these bimbo[s]” and admits he “despise[s]” feminists, which he 
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believes Shepherd and McNeilage to be. Release at 1. This Court should not allow Plaintiff to 
succeed and should deny this Motion because Plaintiff has cited no genuine issue of fact that 
would compel a trial here. 

Moreover, even if all of the facts that Plaintiff claims are true were actually true - and 
they are not - this Court must still deny Plaintiffs Motion for an Immediate Trial and dismiss 
this case. At best, Plaintiffs claim is that because Defendants’ newspapers have websites that 
are accessible in New York and, he claims, have some ancillary operations here (they do not), 
there is jurisdiction. As a matter of law, however, even if Plaintiff s jurisdictional claims were 
true, they are insufficient and this Court must dismiss this case for lack of jurisdiction. 

POINT I 

PLAINTIFF’S MOTION SHOULD BE DENIED 

“[Cjourts must of course be circumspect in using [their] power” to order an immediate 
trial under CPLR Rule 3211(c). David D. Siegel, Practice Commentaries, CPLR Rule 
C3211:47. Such motions should be granted only “when appropriate for the expeditious 
disposition of the controversy,” CPLR Rule 3211(c), and “only when there is a genuine dispute” 
as to a case-ending fact, David D. Siegel, N. Y. Practice § 271 (5th ed. 2011); see also Howard v. 
Spitalnik, 68 A.D.2d 803, 803 (1st Dep’t 1979). In other words, an immediate trial is only 
appropriate where (1) a plaintiff has produced evidence that “raised a genuine issue of fact,” 
Howard, 68 A.D.2d at 803, and (2) that fact has the prospect of ending the litigation, CPLR Rule 
3211(c). 

A “genuine issue of fact” is not created by ambiguous, speculative rebuttals to evidence 
offered by the party moving to dismiss the action. LeFevre v. Cole, 83 A.D.2d 992, 992 (4th 
Dep’t 1981). Instead, the party opposing dismissal generally must offer evidence that actually 
contradicts the evidence offered by the moving party. Id. (trial appropriate where there was 
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unequivocal evidence contradicting opposing party’s affidavit); see also Howard, 68 A.D.2d at 
803 (immediate trial appropriate where competing affidavits “clearly raised a genuine issue of 
fact”). Accordingly, to prevail on this Motion, Plaintiff would need to show by admissible 
evidence that there is a genuine issue of material fact as to the Motion to Dismiss. He has not 
and cannot do so. 

Defendants’ Motion to Dismiss is predicated in part on this Court’s lack of personal 
jurisdiction over the Australia-based Defendants. In actions like this one that sound in 
defamation, long-arm jurisdiction over a foreign defendant can only be found, if at all, pursuant 
to CPLR § 302(a)(1). Opening Mem. at 9-11 (citing, e.g., Pontarelli v. Shapero, 231 A.D.2d 
407, 410 (1st Dep’t 1996) (jurisdiction over non-domiciliary defendants barred by the “specific 
language” of CPLR §§ 302(a)(2)-(3)). This section of New York’s long-arm statute authorizes 
jurisdiction only when a plaintiffs claims “aris[e] from” a defendant’s “transaction of] business 
within the state.” CPLR § 302(a)(1). And even then, the nonnal reach of CPLR § 302(a)(1) is 
“narrowly” circumscribed where the plaintiff seeks to impose liability based on a defendant’s 
speech. SPCA, 18 N.Y.3d at 405 (‘“New York courts construe ‘transacts any business within the 
state’ more narrowly in defamation cases ....’” (quoting Best Van Lines, Inc. v. Walker, 490 
F.3d 239, 248 (2d Cir. 2007)). Thus, mere maintenance of a website accessible in New York or 
merely sending defamatory statements into New York, even if it causes injury in New York, 
does not constitute transactions of business where the claims are speech-based. Opening Mem. 
at 10-12; Reply at 7-8. 

Instead, a defendant can be said to have transacted business only when she “[1] engaged 
in some purposeful activity within New York [2] that was directly related to the creation of the 
allegedly defamatory work.” Biro v. Conde Nast, No. 11 Civ. 4442 (JPO), 2012 WL 3262770, at 
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* 10 (S.D.N.Y. Aug. 10, 2012) (emphases added); see also Am. Radio Ass ’n v. A.S. Abell Co., 58 
Misc. 2d 483, 484-85 (Sup. Ct. N.Y. Cnty. 1968). Email and telephone contacts from outside of 
New York sent into New York do not, on their own, constitute a transaction of business. SPCA, 
18 N.Y.3d at 405; see also Penachio v. Benedict, 461 F. App’x 4, 5 (2d Cir. 2012) (noting that 
“contacting] New York residents by email and telephone,” among other acts, did not constitute 
transacting business); Trachtenberg v. Failedmessiah.com, No. 14 Civ. 1945 (BMC), 

— F. Supp. 2d —, 2014 WF 4286154, at *4 (E.D.N.Y. Aug. 29, 2014) (“Basing an article on 
information received out-of-state from a New York source is simply not the same as coming to 
New York to conduct research.”). 

For this reason, the relevant question in determining whether Plaintiff is entitled to an 
immediate trial is whether Hollander put forward evidence showing that Defendants took action 
in New York that directly related to the reporting of the challenged articles and thereby raised a 
genuine issue of fact relating to jurisdiction. Plaintiff has not done so. 

First, Plaintiff produced no evidence of Defendants’ contacts with New York sufficient 
to confer jurisdiction. In support of their Motion to Dismiss, Defendants submitted affidavits 
affirming that Advertiser Newspapers and Fairfax Media are Australian corporations that do not 
publish in New York and are not targeted at New York. Cameron Aff. 3, 6, 7, 8; Coleman 
Aff. 2, 4, 6. McNeilage submitted an affidavit stating that she is an Australian citizen who 
has never visited New York. McNeilage Aff. 1,9, 10. As to the single article written by her 
and challenged by Hollander, McNeilage further affirmed that she did not intend to target New 
York and had no contact with anyone in New York in reporting and writing that article. Id. 6- 
7. Shepherd also submitted an affidavit wherein she too states she is a citizen of Australia who 
has never visited New York. Shepherd Aff. 1, 16. She also affirmed that she did not intend to 
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target New York with any of the articles written by her and challenged by Hollander and had 
only limited contact with Plaintiff and another New York professor in the process of researching 
two of the articles challenged by Hollander, including a single phone call and email exchanges. 
Id.\\ 11-12, 14. 

Based on these facts, Defendants argued that this Court did not have jurisdiction over any 
one of them under well-settled New York law. Opening Mem. at 9-16. More specifically, 
Defendants asserted that jurisdiction could not be based on the maintenance of websites or the 
distribution of the allegedly injurious statements in New York. Id. at 11-12 (citing, e.g., Gary 
Nidi & Assocs., Inc. v. Phillips, 29 Misc. 3d 245, 250 (Sup. Ct. N.Y. Cnty. 2010)). Defendants 
further argued that Plaintiff had the burden, therefore, of demonstrating “ additional , purposeful 
activity in New York . . . that is substantially related to ‘the transaction out of which the cause of 
action arose.’” Id. (quoting SPCA, 18 N.Y.3d at 404 (quotation marks and citations omitted)). 
All Plaintiff pled in his Amended Complaint, however, was that Defendants had coincidental 
contacts with New York unrelated to the articles at issue here and that Shepherd had limited 
contact with New York by way of a phone call and emails. Opening Mem. at 15-16. Because 
neither set of contacts would support jurisdiction over any defendant, Defendants argued that 
Plaintiff could not meet his burden. 

In his Opposition, Plaintiff failed to put forward evidence contradicting any of this. See 
generally Opp. fflf 22-56. Instead, he offered a smattering of irrelevant contacts Defendants 
allegedly have with New York. See, e.g., id. at 26 (relationship between Advertiser 
Newspapers and News Corp), 29 (alleged presence of an Advertiser Newspapers officer in New 
York), 32 (alleged presence of an advertising representative for Fairfax Media in New York); 34 
(presence of a The Herald correspondent in New York until 2012). In their Reply, Defendants 
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pointed out that even if these contacts were credited, they still would not support jurisdiction 
because none of his claims arose from these contacts. See, e.g., Reply at 10 (noting that even if 
true, the presence of an advertising representative in New York is “not relevant to the Court’s 
inquiry, because Hollander’s claims do not result from any advertisements in The Herald"). An 
immediate trial would, therefore, be improper here because Hollander clearly failed to create a 
genuine issue of fact related to the exercise of jurisdiction under CPLR § 302(a)(1). 

Plaintiffs purported authority to the contrary, Vandermark v. Jotomo Corp., 42 A.D.3d 
931 (4th Dep’t 2007), changes none of this. There, a plaintiffs son had ingested a toxic 
chemical, causing him injuries. Id. at 931. The Texas defendants argued that they were not 
subject to personal jurisdiction, because the only connection they had to New York was a 
franchisee agreement with a New York co-defendant. Id. at 932. In ordering an immediate trial, 
the Fourth Department explained that the plaintiff had also “submitted evidence establishing that 
[the Texas Defendants] maintained a Web site to conduct business transactions on behalf of itself 
and [the New York co-defendant].” Id. This contact, the court, noted could be enough to 
maintain jurisdiction under CPLR § 302(a)(1), because it is “well settled that Tong-arm 
jurisdiction [lies] over commercial actors and investors using electronic and telephonic means to 
project themselves into New York to conduct business transactions.’” Id. (citation omitted). But 
Vandermark was not a defamation claim and defamation claims are treated differently. SPCA, 

18 N.Y.3d at 405. The Court of Appeals made clear in SPCA that the maintenance of a website 
alone in defamation cases does not constitute a transaction of business under CPLR § 302(a)(1). 
Id. (“While [the allegedly defamatory statements] were posted on a medium that was accessible 
in this state, the statements were equally accessible in any other jurisdiction.”). Thus, the mere 
existence or nature of the Defendants’ websites do not create a genuine issue of material fact as 
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to whether jurisdiction would be proper in this case. 

Second, Hollander in his Opposition and at the November 24 hearing resorted ad 
hominem attacks, as he has done in the past with other defendants in other cases, declaring based 
on purported inconsistencies between Defendants’ first and second sets of affidavits that 
Defendants “lie, dissemble, prevaricate and cover-up.” Opp. at 14. In essence, Plaintiff argues 
that an immediate trial is required because Defendants are “liars.” But, there is no there there. 
Any material inconsistencies between the affidavits - to the extent there are any - result solely 
from the fact that the affidavits responded to different allegations in different complaints. In any 
event, no matter how many allegations of bad faith Plaintiff lobs at Defendants, such baseless 
allegations do not create a genuine issue of fact meriting resolution at a trial. 

As an initial matter, alleged “inconsistencies” do not create a genuine issue of fact when 
left unsupported by facts showing the same. Cf. Thomas v. Abate, 213 A.D.2d 251, 252 (1st 
Dep’t 1995) (“[Petitioner’s mere belief of bad faith, unsupported by proof in support thereof. . . 
does not warrant an evidentiary hearing . . . .”); see also DMP Contracting Corp. v. Essex Ins. 
Co., 76 A.D.3d 844, 847 (1st Dep’t 2010) (“allegations of bad faith . . . unsupported by 
evidence” did not create a genuine issue of material fact). 

And it is clear from Plaintiffs Opposition that even he is unable to point to actual 
evidence that Defendants have made any misrepresentations at all. As discussed above, Shepherd 
made an inadvertent error, admitted it, corrected it, and apologized for it. Shepherd Aff. ^[ 13. 4 
The other differences, as made clear by Defendants in their Reply, are a result of new allegations 

4 Hollander’s allegations that Defendants’ are lying and perjuring themselves are irresponsible. Perjury 
is a serious crime, N.Y. Penal Law §§ 210.00, et seq. \ it is not, however, committed whenever parties 
disagree or when parties unintentionally make a false statement, id. § 210.00 (defining “swear falsely” as 
occurring where one “intentionally makes a false statement”). Like his jurisdictional arguments, 
Plaintiffs accusations are unfounded. 
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in Plaintiffs Amended Complaint and his original affidavit in opposition or Plaintiff merely 
inventing them out of whole cloth. Reply at 3-4; compare Original Compl. ]fl[ 78-82 with FAC 
]f]J 26-34 and Original Opp. 17-48. Hollander’s original complaint set forth little more than 
boilerplate allegations regarding jurisdiction. Original Compl. 80-81. In his Amended 
Complaint, Hollander takes a different approach. There, he adds a whole litany of new 
allegations regarding, for example, News Corp and its relationship to The Advertiser, FAC ]J 31, 
the alleged distribution of The Herald and The Advertiser in the United States, id. 27, 32, and 
that every defendant was “persistently conducting business in New York,” id. f 33. Asa result, 
Defendants submitted new affidavits from the same individuals responding to the different 
jurisdictional allegations in the Amended Complaint (and in his first opposition affidavit). 5 
Compare Original Compl. 78-82 with FAC ]fl[ 26-34. 

Nevertheless, Plaintiff states in a wishy-washy sort of way that the alleged 
inconsistencies “appear[] to” show that Defendants are lying, Opp. 1} 30, or that from them one 
can “infer[] more contacts may exist,” id. ]f 34, or that the affidavits, in general, “appear[] to be 
disingenuous,” id. 51. For example, Plaintiff claims that Shepherd “lied” in her first affidavit 
because “[f]or the first time in her Second Affidavit Shepherd admits all her articles were 
published on the World Wide Web.” Id. U 31(c). As an initial matter, this is not a lie - the first 
affidavit does not say something contrary to the second affidavit. Moreover, the very copies of 
the articles attached to the Shepherd affidavit were copies of the articles from The Advertiser 
website. Third Bolger Affi, Ex. 3 (First Shepherd Affi, Ex. A). Plaintiff has just concocted a 
“lie” out of whole cloth. As another example in the original complaint, Plaintiff made no 

5 Plaintiff also alleges that counsel here lied, asserting, for example, she falsely claimed that “Plaintiff 
used the term ‘harpy’ to disparage Defendant McNeilage.” Opp. | 12(e). This is a “lie,” Hollander 
argues, because he only “used [the term] to refer only to Defendant Shepherd.” Id. 
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allegations as to whether The Herald maintained an office in New York. As a result, Fairfax 
Media, which has no current business operations in New York, submitted the Coleman affidavit 
in which Coleman swore “Fairfax Media and The Sydney Morning Herald do not have any 
office[s] ... in New York.” Third Bolger Affi, Ex. 4 (First Coleman Aff. ]{10). In his 
subsequent filings, Plaintiff stated that The Herald appeared to have had an office in New York 
at some point in the past. See, e.g., Original Opp. 1} 26. In response, Coleman stated that 
“Fairfax did have a correspondent in New York until 2012,” but it no longer does. Coleman Aff. 
]f 8. Hollander calls this a lie - it is not. It is completely consistent testimony in response to 
differing allegations. In short, there are no “lies” or “inconsistencies.” And, Plaintiffs own 
subjective doubt as to the veracity of Defendants’ affidavits - particularly in light of Plaintiff s 
clear dislike of Shepherd and McNeilage, who he calls “harp[ies],” Original Opp. at]f 8(k), and 
compares to the infamous Nazi propagandist Joseph Goebbels, id. at 8(j), does not create a 
genuine issue of fact. 

Third, even if the Court were to assume the truth of all of the purported contacts Plaintiff 
asserts that Defendants have with New York, this Court still would not have jurisdiction over any 
defendant. In casting a broad net, offering a collage of Defendants’ alleged New York contacts, 
Hollander forgets that the inquiry here is a narrow one. SPCA, 18 N.Y.3d at 405 (“New York 
courts construe ‘transacts any business within the state’ more narrowly in defamation cases . . . .” 
(citations omitted)). Indeed, as set forth supra at 12-13 and in the Motion to Dismiss at 12-16 
and the Reply at 9-12, none of Hollander’s allegations regarding random or fortuitous contacts 
with New York - unrelated to the underlying cause of action - would support a finding of 
jurisdiction under CPLR § 302(a)(1). 6 

6 As explained in Defendants’ Opening Memorandum, none of these contacts would support 
jurisdiction under CPLR § 301 either. Opening Mem. at 13-16. Moreover, even if jurisdiction was found 
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In short, Plaintiff has failed to raise a genuine issue of fact relating to the exercise of 
personal jurisdiction and his Motion must be denied. 

POINT II 

IN ANY EVENT, PLAINTIFF S CLAIMS ARE MERITLESS 

The First Department has made clear that a court may properly consider the equities of 
forcing a party to appear for an immediate trial. Rubin v. Rubin, 73 A.D.2d 148 (1st Dep’t 
1980). In Rubin v. Rubin, for example, the First Department, in rejecting the need to hold a pre¬ 
trial hearing on the issue of a party’s residence, stated that “the interests of economy of effort and 
sound judicial management. . . militate against bifurcated proceedings.” Id. at 151. This is 
especially true where such proceedings would “necessitate] . . . twice calling witnesses who 
may come from as far away as Europe,” and where such a “piecemeal approached” might be 
“used for harassment purposes.” Id. 

It is clear that Plaintiffs singular goal here, as evidenced by Plaintiffs vitriolic, hate- 
filled Amended Complaint, describing Defendants as, among other things, “Japanese ‘comfort 
girls,’” FAC K 80, and “Nazi[s],” id. f 105, is to exact litigation costs and punish Defendants, 
who Hollander believes are the latest iteration of the “Feminazi infested media,” Opening Mem. 
at 5. Elsewhere, Plaintiff has made clear that he brings this suit against “stupid little girls,” 
Release at 8, out of vengeance because “what’s wrong with a little quid pro quo.” Id. at 3. This 
is made all the worse by the fact that Defendants are located in Australia and would be required 

under New York’s long-arm statute, jurisdiction would be improper under the Due Process Clause. A 
Wisconsin court, in fact, just found that The Herald was not subject to jurisdiction in a defamation suit 
brought by a resident of Wisconsin based on its website because, “Fairfax defendants ha[d] not 
purposefully reach[ed] out and into Wisconsin, for example, by circulating newspapers or magazines 
[t]here (as was the case in Keeton [v. Hustler Magazine, Inc., 465 U.S. 770 (1984)]) or by placing 
advertising [t]here to draw Wisconsinites to their websites in Australia and New Zealand.” Salfinger, slip 
op. at 8 (quotation marks omitted). Indeed, the mere fact that Wisconsin residents could visit the website 
and would see display advertising like everyone else who visited the site was found to be “insufficient to 
satisfy due process.” Id. at 8-9. 
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to expend substantial costs if this Court were to credit Hollander’s baseless allegations of bad 
faith and Defendants were made to travel to New York for an immediate trial. 

As such, in the alternative, this Court should decide Defendant’s Motion to Dismiss on 
the merits, mooting Plaintiffs Motion here. Defendants explained in their Opening 
Memorandum and Reply that Hollander impermissibly seeks to impose liability based on truthful 
statements - freely admitted by Plaintiff himself, compare, e.g., FAC f 11 (asserting that 
Shepherd and McNeilage “intentionally misled their readers” by describing Plaintiff has an “anti¬ 
feminist”) with id. Tf 67 (“Roy does describe himself as an anti-feminist”), statements of opinion, 
see, e.g.. Opening Mem. at 24 (arguing that statements that Plaintiff was “radical,” “hardline,” or 
on “the margins” are protected opinion and citing, e.g ., Pitcock v. Kasowitz, Benson, Torres, & 
Friedman LLP, 74 A.D.3d 613, 614 (1st Dep’t 2010) (use of the word “extreme[]” is a statement 
of opinion)), and statements that Defendants never actually made, Opening Memo at 18 (noting 
that “[tjhere is no question that a defendant only can be held liable for statements she actually 
makes” (citation omitted)). The U.S. Constitution precludes liability under these circumstances. 

Plaintiffs recent “Media Release” only reinforces these arguments. Indeed, in the 
Release, he again admits the truth of things he claims are defamatory. He admits, for example, 
that “I’m an anti-feminist, and proud of it,” compare FAC f 11 with Release at 9; that he 
published articles on a “Voice for Men, a site which regularly refers to women as ‘bitches,’” 

FAC | 55 with Release at 4; and that he advocates gun ownership as a way to combat feminism, 
compare FAC If 163 with Release at 11 (urging “100,000 armed guys to show up in Washington, 
DC”). 

The point is that Plaintiffs own filings in this case and his writings elsewhere, 
demonstrate that this case is a meritless suit aimed only at exacting burdensome litigation cost on 
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Defendants of whom Plaintiff has said, “I don’t hate the feminists -1 despise them.” Release at 
3. His Amended Complaint is utterly without merit and must be dismissed. 

CONCLUSION 

This Motion is meritless. Plaintiff has produced no evidence creating a genuine issue of 
fact requiring resolution at an immediate trial. For each of the foregoing, reasons, Defendants 
respectfully request that the Court deny Plaintiffs Motion for an Immediate Trial and dismiss the 
Amended Complaint with prejudice. 


Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: A /Katherine M. Boleer 
Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 
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KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ opposition to Plaintiff Roy Den Hollander’s (“Plaintiff”) oral motion for 
an immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules. I 
make this statement upon my personal knowledge, and I would be competent to testify at trial to 
the facts set forth herein. 

2. A true and correct copy of the “Media Release” available at Plaintiffs MR Legal 
Fund website, http://www.mensrightslaw.net/main/Down_Under/Press_Responses.pdf, is 


attached hereto as Exhibit 1. 






3. A true and correct copy of the first affidavit of Michael Cameron originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 2. 

4. A true and correct copy of the first affidavit of Tory Shepherd originally filed in 
this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 3. 

5. A true and correct copy of the first affidavit of Richard Coleman originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 4. 

6. A true and correct copy of the first affidavit of Amy McNeilage originally filed in 
this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 5. 

7. A true and correct copy of the second affidavit of Michael Cameron originally 
filed in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 6. 

8. A true and correct copy of the second affidavit of Tory Shepherd originally filed 
in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 7. 

9. A true and correct copy of the second affidavit of Richard Coleman originally 
filed in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 


attached hereto as Exhibit 8. 



10. A true and correct copy of the second affidavit of Amy McNeilage originally filed 


in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 9. 

11. For the convenience of the Court and counsel for the parties, attached hereto as 
Exhibit 10 is a true and correct copy of a decision in Salfmger v. Fairfax Media Limited, et al.. 
No. 13-cv-0100081 (Wis. Cir. Ct. Dec. 8, 2014). 

Dated: New York, New York 


January 12, 2015 
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Responses to Media 


Do you have a copy of the Complaint? You can take anything you want from the complaint and 
attributed it to me as a quote. 

Why bring the suit? 

To have fun fighting these bimbo book burners who think they are the chosen ones. [I like the 
alliteration. Of course given Tory’s apparent age, she’s really a bimbat and Amy a bimbette]. 

There were Feminists to the right of me, Feminists to the left of me, Feminists in front of me 
volley’d and thunder’d from down under, so I decided to sue. 

Tory the Torch and Amy McNeuter are just like Joseph McCarthy and Roy Cohn from the 
1950s. They targeted the guys involved in the course for our political beliefs. 

It’s another witch hunt; only today the witches are doing the hunting. 

If these two Feminist book-burners had not jumped on their broomsticks and scared the bejesus 
out of the University of South Australia, students would have had an opportunity to acquire 
information and consider views not available anywhere else in higher education. 

Reporters like Tory and Amy have taken the place of the 1950s "loyalty review boards" that 
carried out investigations for universities, governments and businesses to certify that their 
employees were not Communists or lefties. Only today, those who are not politically-correct are 
excluded. 

If this case is successful, the private pinklisters, similar to the blacklisters of the 1950s, and those 
who use them will be put on notice that they are legally liable for the professional and financial 
damage they cause with their falsehoods and interference in business relations. 

Bimbo? 

The term bimbo refers to Tory the Torch and Amy “McNeuter.” McNeuter because she wants to 
neuter men, unless she’s in bed with them, assuming she’s heterosexual. 

In 1920, composer Frank Crumit recorded "My Little Bimbo Down on the Bamboo Isle", in 
which the term "bimbo" was used to describe an island girl of questionable virtue. Australia’s an 
island, isn’t it? Considering how Tory and Amy operate as reporters—they’re of questionable 
virtue. 


How do you view what happened or what’s the big deal? 

Under the Nazis, it was the Gennan Student Union’s Office for Press and Propaganda that started 
the book burning of those writers who opposed Nazi ideology. 
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At the Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” Tory and Amy can’t wait to say the same about any 
intellectualism that isn’t pro-Feminist. 

So what’s the difference here with Tory and Amy stopping the teaching of a course on men and 
the law by claiming it expressed “radical” and “extreme” male views? 

So they didn’t go into the University and take knowledge, ideas and facts in the form of books 
and throw them on a bonfire. Instead they used the modem-day torch of the electronic media to 
incinerate opposing views. 

The end result is the same—censorship of ideas, or verbal mutilation. 

Why should anyone who does not believe in this Feminist mumbo-jumbo be punished for their 
beliefs, speech or actions, unless they commit a crime or are running for office. As to beliefs, 
there are no crimes and as to speech very few, such as yelling “bomb” in Times Square. 

As President Truman wrote, "In a free country, we punish men for the crimes they commit, but 
never for the opinions they have." Not so in Australia. 

Are you comparing them to the Nazis? 

Yes. I guess that makes them Feminazis. 

I’m also comparing them to the Commies. The Soviet Union ostracized anti-commies into 
Gulags. The Feminist just keep anti-Feminists out of the universities. What are they afraid of? I 
thought they were strong and independent females. 

Tory and Amy wrapped themselves in the rag of Feminism to justify the imposition of a unitary 
belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of members 
of the educational community and society-at-large. 

Were you surprised? 

Yes, but I should have expected such from yellow, female-dog-in-heat journalists and the press 
in a penal colony. 

Wasn’t Noonien Singh Khan born there? 

Did the articles anger you? 

Of course they did, but at least I’m in touch with my feelings. 

Although, one thing Tory does not realize is that insults from an opponent is the highest form of 
compliment for an attorney. 
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In these causes of action, it’s not what I think that matters, but what Tory caused others to think. 
Are you out for vengeance? 

Hey, what’s wrong with a little quid pro quo—one bad turn deserves another. 

I’d call it justice. 

Sounds like vengeance. 

So what’s the difference. 

Do you feel persecuted? 

Not if the Feminist is hot, she can walk all over me in her stiletto heels. Hmm, maybe I’ll 
contact the dominatrix trio I ran into the other night? 

Anyway, Feminists, assuming they are human beings, which has yet to be proven, can do 
whatever they want so long as they stay off of my rights. If they don’t, which they don’t, then 
it’s a fight. 

And I’m going to fight them to my last dollar and last breath, and, if there is anything after death 
for eternity. 

Sounds like hate? 

I don’t hate the Feminists—I despise them. It’s a great motivator. 

Do you think the people who rose up in the Ukraine loved their President? No, they despised 
and hated him. 

What did the Feminists do to you? 

Just because they are unable to accept that Mother Nature condemned them to mood swings, do 
they have to make life trying for the rest of us. 

VAWA 

At least in the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with VAWA you never know who your judges are, and they skip the rack and go 
right to finding you did what the alien says you did. 

The Edgar Allen Poe tale of horror divorce I went through before a Lesbian judge (Joan Lobis) 
who was probably jealous that my face had been where she wanted to put hers. 

All cost me a lot of money, time, and possibly a job with the CIA. Such would not have 
happened but for the Feminists. 


3 



Do you consider Feminists witches? 

I thought NOW stood for the National Organization of Witches? 

Most of them are. The witchcraft label has been applied to practices people believe influence the 
mind, body, or property of others against their will. 

Did you ever censor your speech because it wasn’t politically correct? Isn’t that constraining 
your will to be free? 

Feminist linguistics is an obvious effort to control thought, speech, and action. As George 
Orwell wrote, “if thought corrupts language, language can also corrupt thought,” Politics and the 
English Language, 1946, and once thought is corrupted, so is a person’s beliefs, and corrupted 
beliefs are the real power for controlling people against what otherwise would be their free will. 

What are the falsehoods? 

It can be false or misleading. 

Tory: “member of extreme right-wing groups,” from an email; “linked to extreme views on 
men's rights,” second headline 1/12/14 article 

Amy: “hardline anti-feminist advocate[],” “hardline” may have been a Freudian slip when she 
becomes emotional over men; “published on radical men's rights websites,” 1/14/14 article. 

Tory’s disparaging and libelous publications 

1/9/14, on information and belief - “[RDH] identified as belonging to extreme right wing groups 
in the USA.” 1/9/14 Gouws wrt Tory questioning Gary Misan. 

1/12/14 article: Lecturers in world-first male studies course at University of South Australia 
under scrutiny 

“LECTURERS in a ‘world-first’ male studies course at the University of South Australia have 
been linked to extreme views on men’s rights and websites that rail against feminism.” Second 
headline 1/12/14 article. 

“The lecturers’ backgrounds are likely to spark controversy.” 1/12/14 article. 

“Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as ‘bitches’ and ‘whores’ and has been described as a hate site 
by the civil rights organisation Southern Poverty Law Centre.” 1/12/14 article. 

“One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ Roy Den 
Hollander - has written that the men’s movement might struggle to exercise influence but that 
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‘there is one remaining source of power in which men still have a near monopoly - firearms’.” 
1/12/14 article. 

“He also argues that feminists oppress men in today’s world and refers to women’s studies as 
‘witches’ studies’.” 1/12/14 article. 

“He has likened the position of men today to black people in America’s south in the 1950s 
‘sitting in the back of the bus’, and blames feminists for oppressing men.” 1/12/14 article. 

“The course, which has no prerequisites . . . .” 1/12/14 article. 

“Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men and 
Masculinity, said these types of male studies ‘really represents the margins’.” 1/12/14 article. 

“ ‘It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 1/12/14 
article. 

“Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men’s rights, said there was a big difference between formal masculinity studies and 
‘populist’male studies.” 1/12/14 article. 

“He said there were groups that legitimately help men, and then the more extreme activists.” 
1/12/14 article. 

“‘That tends to manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now disempowered’,’ he said.” 
1/12/14 article. 

“ ‘I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.’” 1/12/14 article. 

“Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some.” 1/12/14 article. 

1/14/14 University of South Australia gives controversial Male Studies course the snip Headline 

“CONTROVERSIAL aspects of a Male Studies course will not go ahead” Second headline 
1/14/14 article. 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are oppressed, 
particularly by feminists.” Emphasis in 1/14/14 article. 

“US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 1/14/14 article. 
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“National Union of Students president Deana Taylor said a course like that proposed for the 
university provided ‘a dangerous platform for anti-women views’.” 1/14/14 article. 

1/14/14 Pathetic bid for victim hood by portraying women as villains 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum . . . overseas ring ins. (“Ring in” is a gang term 
meaning persons that are called to help in gang wars/fights—sounds a little like Tory). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no longer 
closed, no longer just a bunch of angry guys in a basement. They're trying to get up the 
stairs and into the light. 

f. “They want to play outside with legitimate experts in men’s issues . . . .” 

g. “It's a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal Lecter- 
style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

i. “[Tjrying to make women into villains . . . .” 

j. “It could be dismissed if they weren’t trying to creep in where they are not needed, or 
wanted.” 

k. “But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 

6/18/14 Men ’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County 

a. “[Bjizarre legal writ. . . .” 

b. “UniSA was planning a course in men’s studies that included men with li nk s to US men’s 
rights extremists . . . .” 

c. “Mr Den Hollander thinks he was in line to be paid $ 1250 to lecture.” 
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d. “Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track 
record.” 

e. “WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER” 

f. Roy believes in “censorship of] a journalist. . . 

g. Roy is “an extremist by sounding like an extremist.” 

h. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

i. “He [Roy] also talks of his concern that ‘alien wives and girlfriends’ are making up 
phony abuse cases against men, and that men are being targeted by feminists because 
they were trying to escape said feminists by going overseas for girlfriends.” 

j. Tory communicated that Roy does not believe in equality for women because he demeans 
males who do by calling them “girlie-guys.” Tory wrote “In the men’s rights vernacular, 
‘girlie-guys’ are usually known as ‘manginas’. The terms refer to males who believe in 
equality for women . . ..” 

k. “Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

l. “I suspect the people at UniSA who flirted with the idea of bringing him over to teach 
may not have really understood his philosophy.” 

Tenor and innuendos of the two articles are false, and use the same tactic as Joseph McCarthy 
and Roy Cohn did in the 1950s. Back then, certain words were used to label persons as sub¬ 
human, anathemas, and not deserving of rights—“communist sympathizer,” “fellow traveler,” 
and “red,” while today Tory and the Feminists use the opprobrium associated with words such as 
“antifeminist,” “right winger,” “hardliner,” and “masculine.” 

Both used the description “anti-feminist” the way a reporter for Pravda in the old Soviet Union 
would have used the term “anti-communist.” At least the Russian commie reporters could point 
to intellectuals such as Marx and Lenin to define “Communism,” who can Tory and Amy point 
to for a definition of Feminism—their fellow groupies at consciousness lowering sessions? 

Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women of Australia, the Paris Commune, anti-Vietnam War demonstrators, 
Environmentalists. 

Where’s the malice? 
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These two don’t hate all men, just the ones who stand up for their rights and don’t bow down to 
the pedestal on which they delusionally believe they recline. 

They hate, loathe and fear men’s rights advocates, so when they learn that a bunch will be 
teaching a course, they jump on their electronic broomsticks railing demon men are invading the 
college and will convince all the pretty young co-eds to drop their pants. 

With Amy, look at the cartoon in the beginning of her article that mocks men. Why include it? 
It’s an expression of an unreasonable desire to see someone else suffer denigration = malice. 

With Tory, she headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” Why did she use the word 
“snip”? Snip means to make a quick cut. Were her hate-filled fantasies of male emasculation or 
circumcision at work? At the very least, it connotes feelings of malice toward men and the guys 
involved in the course. 

Reckless disregard with both is that neither interviewed me before their initial articles and, to my 
knowledge, never reviewed the content of the proposed course. 

They saw the term “men’s studies” and jumped on their broomsticks to attack. 

There are militantly anti-male groups out there that are led by man-hating females. Tory and 
Amy most likely belong to such. 

With injurious falsehood, malice is presumed if the statement was published, was false and 
injuries resulted. 

You use the reporters ’first names, why? 

An expression of my disrespect for such rag journalists. 

Also an expression of my opinion that they are stupid little girls wagging their tongues to harm 
people they don’t like. It’s how girls in high school fight, only these two have the power of the 
press which they use for their personal vendettas. 

Are you anti-feminist? 

Of course, I’m anti-Feminist; I’m too intelligent not to be. 

So what’s wrong with that? I speak out against a snake-oil ideology and that’s my right. 

Feminist have come to believe in their exceptionalism and their sense of being the chosen ones. 
That they can decide the destinies of men; that it is only them who can be right—just like a bossy 
wife. 
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Opposition to the ideology Feminism is not a crime—not yet anyway. My freedom of speech is 
not limited to parroting pro-Feminist propaganda as desired by self-appointed members of the 
PC Ministry of Truth. 

I’m also anti anything that infringes my Constitutional rights. 

I’m an anti-feminist, and proud of it, while they are man-haters or misandrists, and I’m sure they 
are proud of it. 

I define Feminist as a person who believes that all men are guilty and all females innocent until 
they are proven guilty—but even then a man is at fault. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a friendship or 
a marriage, or even solve a quadratic equation, yet they believe they know how to rule the world. 
They justify any reprehensible act so long that it’s committed by a Feminist. 

Are you a right winger? 

No, unless you consider Students for a Democratic Society and the New Democratic Coalition as 
right wing organizations. 

In the 1960s, I was accused of being a communist because of my SDS membership. Today, I’m 
accused of being a right wing extremist. So have my political views changed or just the epithets 
that conformists use to make others agree with their weak minded beliefs? 

I know what I like and what my rights are. I’m not about to sacrifice either just to satisfy some 
special interest group that only has my hann at heart. 

A number of experts also criticized the course. 

You call those girlie-guys Tory enlisted experts or are they sexperts? Those androgynies are 
simply scared of being hexed by the Feminists. 

Dr. Flood obviously sides with Tory, and if he lived in America in 1776 would have also sided 
with the Tories, since the founding fathers were responding to injustices and clearly on the 
“margins” of the British Empire. 

Dr. Ben Wadham surely would have opposed the progressive programs of Teddy Roosevelt 
because they were “populist,” and would have gleefully “crucif[ied] mankind upon a cross of 
gold” because William Jennings Bryan was a “populist.” 

Amy used an alleged female, Eva Cox, who said, “men who want to complain that they haven’t 
had enough attention as victims, and that does worry me.” What, Cox worry? Absurd, no man 
would want attention from her, now Amy is a different story. 

I don’t consider myself a victim but a target. Hopefully a moving one. 
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Weren ’tyou published on the Voice of Men website that calls girls “bitches”? 


Yes, but I don’t use that term. I think it gives girls too much credit. 

So what? You’re published in_, and I am sure it has used some language you may disagree 

with. 


Your comment on guns? 

A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

My comment is true—isn’t it? 

Mostly men exercise their right to bear arms, so how can the exercise of a right be extreme or 
even subject to criticism. When the media starts criticizing the exercise of rights, it deters people 
from exercising them, which is the same as not having them. 

The power of the Second Amendment is to give people a fighting chance against unjust state 
violence, such as the revolution that occurred in Kiev. 

Tory and Amy? 

They’re like the pigs in Animal Farm, squealing about equality when they really mean they’re 
more equal than others, and the others are men. 

I’m sure they bring a lot of joy whenever they leave the room. 

They’re ideologically corrupt, and not unlike a de facto cult preventing the spread of what they 
deem are heretical ideas. 

They’re prime candidates for natural de-selection. 

Misogynist? 

When I go out to nightclubs or my hip hop class, believe me, what’s in my heart is not malice. 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with drinking, 
a guy has to be careful with the young ladies. 

Look, would you rather drive a new car or a used one? And if you are the car, would you rather 
be driven by a student driver or one with a license. 

Girls aren’t rated Double X for nothing, which is why I chase them. 

Why bother bringing these cases? 


10 



There are some people who will do anything for money, but there are others who will do 
anything for justice. I like to think I’m the later, but that just might be my ego talking. 

What T at stake? 

Universities were supposed to be open to differing views, but today under Feminism the winds of 
a cult-like conformity blow through the halls of academia when centers of learning and the 
press believe they have discovered the one and only truth. 

The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth. 

Freedom of speech. It is key to the flow of ideas and forbids treating differently those with 
unpopular viewpoints by suppressing their speech in favor of popular speech. Tory, Amy and 
the Feminists are out to eradicate discussion of the currently unpopular masculine perspective 
beneficial to males. 

“To impose any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and 
die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 

Are you advocating revolution? 

I’ve been advocating that in one fonn or another since I was a member of SDS—Students for a 
Democratic Society. 

I almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

As Abraham Lincoln said, “The people of the United States are the rightful masters of both 
Congress and the Courts, not to overthrow the Constitution, but to overthrow the men [and now 
females] who pervert the Constitution.” 

For me, it is just about time for civil disobedience. 

Sure that can include violence, but I have not decided to start up the Eliot Ness truck yet. It’s a 
figure of speech. 

The only way to stop the discrimination against men is for 100,000 anned guys to show up in 
Washington, DC demanding their rights. The problem is there are perhaps only 200 men left in 
America. 
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What are they going to do to me—send me to Guantanamo? I like warm climates, besides if I 
escape, I get to drive around in 56 Chevys with hot Latinas and smoke Cuban cigars. 

Or, they take away my license to practice law. So what? The only reason I got it was to defend 
my rights, but that’s impossible in a judicial system prejudiced against men. So my law license 
is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
that’s been corrupted by ideological Feminists, nor a government that sacrifices men’s rights to 
give girls preferential treatment. 

Feminism has created a de facto tyranny over men by government. As James Madison said, a 
tyranny exists when one group controls the executive, legislative, and judicial branches. The 
belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Insurrection seems better than living as slaves to the Feminists and a government that enforces 
their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Today, the preferential treatment of girls violates the rights of guys, 
there’s no justice within the system because the Feminist Establishment prevents the institutions 
in this country from upholding the Constitution as it applies to men seeking equal treatment. 

“[Wjhere there is only a choice between cowardice and violence, I would advise violence.” 
Gandhi. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

Never underestimate the influence of violence. 

How do the laws discriminate? 

Currently, just look at the three anti-feminist cases I brought: 

Ladies Nights : The suit would have ended guys having to subsidize girls to party. I think that’s 
called prostitution. 

The owner of the China Club told me that he held Ladies Nights to get a lot of guys to come to 
the club thinking there would be plenty of girls. To which I added that when there wasn’t, they’d 
console themselves by drinking. 
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Religion and Women’s Studies case : Religion requires irrationality and acting against one’s 
self-interest. So think irrationally and do something stupid and you’ve got a trait of femininity. 

‘“[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ 
come within the meaning of ‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes 
Seeger, 380 U.S. at 184-185): 

Amy harps on the innuendo that allegations of Feminism as a religion are absurd. To Feminists 
and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases on 
religion indicate otherwise. 

Academic freedom does not give any University the right to provide a wide range of benefits to 
one group based on sex but not the other as a result of stereotyping. “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

YAWA : The reputation and careers of Americans, usually men, are destroyed by secret, Star 
Chamber like hearings in which aliens testify but not the accused. 

Why did the Feminist get VA WA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the lower part 
of their bodies in panty hose, interfere with their respiration with tight push-up bras, paint their 
faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye lids, 
conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government to 
violate a guy’s rights if it increases their chances. 

You lost that case? 

And every case I brought where the rights of men conflicted with the preferential treatment of 
females. 

The chances of the courts upholding the rights of men are about equal to some pretty young lady 
paying my way on a date. 

One of these days the courts may do what they are supposed to—then again, maybe they never 
will. 
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Give me some examples of how the laws discriminated in the past? 


1. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

2. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. A few of the States had also established a minimum wage to be paid 
to women engaged in stated occupations. 

3. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 

Flogging 

4. An 1820 English Act forbade the flogging of women either in public or private, but not 
men. It was also okay to flog school boys with a cane but not a school girl. 

Paternity Fraud 

5. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to disprove such, but in around 30 states, it does not 
matter. 

Liable for wife’s acts 

6. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs before they were even married. 

7. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. 

8. A suit could be brought by or against a married woman only for contracts made by her 
previous to her marriage. And even in such cases she had to be joined by her husband as 
co-plaintiff or defendant. 

9. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

10. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support. 

11. In America in 19 th and early 20 th centuries, when a husband refused to supply his wife 
with necessaries suitable to her rank and condition, the wife could obtain them from any 
tradesman or tradesmen, and the husband had to pay the bills. 

Liable for support of wife 

12. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

13. In America in 19 th and early 20 th centuries, a woman could complain of her husband’s 
laziness, and compel him at court to give bonds for the support and also for the 
maintenance of his children. 
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Liable for wife who left 

14. If a wife, who had left her husband, offered to return and the husband refused to receive 
her, the wife could, then purchase necessaries in his name without his consent, and the 
husband was liable for all necessaries so supplied. 

15. Any man who shall unlawfully neglect or refuse to support his wife or children, unless 
owing to physical incapacity or other good cause, might be convicted of a felony in some 
States, but liable to punishment in every State. 

16. In America in 19 th and early 20 th centuries, an unmarried adult woman who becomes poor 
and unable to support herself, might, by legal process in some of the States, compel her 
father, mother, grandfather, grandmother, or any one or more of them, to furnish such 
support or to contribute towards it. If these relatives are not able to do so, the State, town 
or municipality would support the woman as a pauper. 

Restriction on husband’s property but not wife’s 

17. In America in the 1800s, during the life of a wife, a husband could not sell nor make a 
conveyance of his real estate either in whole or in part without her knowledge and 
consent. She had a one-third interest in his real estate and in NY one-half his personal 
property. 

18. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could without her husband’s 
consent sell, convey, and devise her separate estate, or any interest or interests in any and 
every part thereof, the same as if she were single. 

19. In England, The Married Woman’s Property Act of 1882 allowed married women to 
acquire, hold, and dispose of property in the same way as could a single woman, which 
except for primogeniture, was the same as a male. All property belonging to a woman at 
the time of her marriage, or which came to her after marriage, including earnings and 
property acquired by the exercise of any skill or labour, was absolutely her own, and the 
husband had no rights whatever over the property of his wife. 

20. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. This opened the way for wives taking out insurance on their 
husbands and then killing them. 

c. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability. 

Debtors ’prison 

21. In England, under the Married Woman’s Property Act of 1882, a married woman trading 
on her own account could be made a bankrupt, but she could not be committed to prison 
for non-fulfillment of an order under the Debtor’s Act of 1869. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to the Present Time, 
at 282, London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, could 
be committed to prison for failing to pay certain debts. 
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a. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

22. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

23. In 19 th century America, a wife was legally entitled to alimony, except for adultery, but 
not the husband, and the husband had to pay for the wife to bring a divorce action against 
him. Today in America with no-fault divorce, the entire structure of American marriage 
and divorce is geared to financially supporting faithless females. Men are 4 times more 
likely to lose their homes. One million American men are preemptively ordered out of 
their homes each year, even when no physical abuse is even alleged. 

Heart balm 

24. In the 19 th and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. When the 
seducer was a single man, the latter would be compelled to make reparation by marriage. 
Where this could not be affected, exemplary damages would generally be obtained. If 
the seducer was a married man and the girl did not know it, she could obtain aggravating 
damages. 

25. By 1929, with very few exceptions, women could hold any office in any of the States. 
They may have been members of a State legislature and they may have been members of 
Congress. 

Sentencing 

26. For the 41 classes of crimes to which the Federal Sentencing Guidelines apply, the 
average sentence for males is 278.4 percent greater than that of females (51.5 versus 18.5 
months). David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts, 
Journal of Faw and Economics, vol. XFIV (April 2001). 

27. Males not only receive longer sentences but also are less likely to receive no prison tenn 
when that option is available; more likely to receive upward departures, and less likely to 
receive downward departures. When downward departures are given, males receive 
smaller adjustments than females. Id. 

Female value greater 

28. A drunk driver will receive an average of a 3-year higher sentence for killing a female 
than for killing a male. Unconventional Wisdom, Washington Post, Sept. 7, 2000. 

29. Black widows: Chicago female homicide cases resulting in non-convictions by 1914 had 
become a national scandal. Illinois State’s Attorney Maclay Hoyne, declared that: “The 
manner in which women who have committed murder in this county have escaped 
punishment has become a scandal. The blame in the first instance must fall upon the 
jurors who seem willing to bring in a verdict of acquittal whenever a woman charged 
with murder is fairly good looking and is able to turn on the flood gates of her tears, or 
exhibit a capacity for fainting.” 

30. Female Defenses unavailable to males: 
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Menstruation and PMS, or I kill whomever I want and blame it on my biology : 


At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots 
at her former fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance had broken off their engagement and married another girl, so 
Mary followed him to D.C. and shot him dead. Mary tearfully testified that Burroughs 
had promised to marry her but married someone else. After a 12-day trial in which she 
pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, 
Mary was acquitted. 

N.Y. Times, July 20, 1865 printed: The verdict only furnishes a new illustration 
of what must be regarded as a settled principle in American law—that any woman, who 
considers herself aggrieved in any way by a member of the other sex, may kill him with 
impunity, and with an assured immunity from the prescribed penalties of law. 

Battered Female Syndrome or he’s dead so I can say whatever I want about him and the 
courts will believe me. 


Svengali Defense or the devil, a man, made me do it. 

Contract killing or get a guv to do it and then blame him . 

Injurious Falsehood (form of interference with economic concerns) [Defamation protects a 
person’s reputation while Injurious Falsehood protects economic concerns; it is an economic 
tort]. 


Intentional publication 

Of false and misleading information 

Malice = done with intent to interfere with another’s interests or done without regard to 
consequences. A reasonably prudent person would anticipate economic damages 
[if show statement made and false then there exists presumption of malice] 

That results in special damages, including loss of prospective economic advantage 

Tortious interference with prospective contractual relations [Protects person in acquiring 
property. Where a contract would have been entered into but for malicious conduct of 3P]. 

Relationship with 3P that creates expectancy of future contractual relations 
Defendant interferes with that relationship 

Malice = Defendant’s sole purpose is to hann plaintiff or defendant engaged in fraud 
Economic injury, which includes loss of opportunities for profit 
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EXHIBIT 2 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNElLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants. 


x 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney ) 

) ss.: 

State of New South Wales, Australia) 

MICHAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. Since 2013 I have been employed as the National Editorial Counsel at News Corp 
Australia (doing business as News Limited). In that capacity I am responsible for oversight of 
the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited (“Advertiser Newspapers”) is a 
wholly-owned subsidiary of News Corp Australia and publishes The Advertiser. 

4. Advertiser Newspapers is organized under the laws of Australia. 

5. Advertiser Newspapers does not have any offices in New York. 
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6. Advertiser Newspapers does not have any employees in New York. 

7. Advertiser Newspapers does not publish in New York and does not sell any 
products in New York. 

8. Advertiser Newspapers does not target any New York audience. 

9. Advertiser Newspapers does not have any business ventures in New York. 

10. Advertiser Newspapers does not have office facilities, locations, employees, 
telephone listings and/or bank accounts in New York.. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 

other relief as is appropriate. 


_ 

^flCHAEL CAMERON 


Sworn to and subscribed before me 
this 7 th day of August, 2014. 




Notary Public 
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EXHIBIT 3 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 







ROY DEN HOLLANDER, 


Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


x 

Index No. 152656/2014 


Defendants. 

--- x 


Acju 
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) ss.: 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


TORY SHEPHERD, being duly sworn, deposes and says: 

1. I am a citizen of Australia and a resident of Australia and a resident of Adelaide. 

I have personal knowledge of the facts stated in this affidavit and submit this affidavit in support 
of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was the Political Editor for The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for The Advertiser , my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 
specifically, in South Australia. 

4. In my capacity as the Political Editor, I wrote two articles dated January 12 and 
January 14 regarding a prospective male studies course at the University of South Australia. 

















5. A true and correct copy of the article published on January 12, 2014 and given the 
headline “Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. 

6. A true and correct copy of the article published on January 14, 2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. 

7. 1 wrote the articles because they related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 
audience. 

8. By writing the articles, I did not intend to target the United States or the State of 
New Y ork. 

9. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

10. After writing the January 12 article, I spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

11. Except for that telephone call, I had no other contact with anyone in New York 
regarding the articles. 

12. I have never visited the State of New York or travelled through the State of New 

York. 

13. I do not reside in New York and I do not own any property, real or personal, that 
is situated there. 












14. I do not have and have never had office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 

15. I have never voted or been registered to vote in New York. 

16. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 
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LECTURERS in a "world-first" male studies course at the University of South Australia have 
been linked to extreme views on men's rights and websites that rail against feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly online 
course, promoted as the first of its type in the world, insist they are not anti-feminist and "it's very 
difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site which 
regularly refers to women as "bitches" and "whores" and has been described as a hate site by the civil 
rights organisation Southern Poverty Law Centre. 


The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it marked 
the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den Hollander - 
has written that the men's movement might struggle to exercise influence but that "there is one 
remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women’s studies as "witches' 
studies". 


Another, US psychology professor Miles Groth, says that date-rape awareness seminars might be 
deterring men from going to university. 


Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He 
position of men today to black people in America's south in the 1950s "sitting in the b, 
and blames feminists for oppressing men. 
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The course, which has no prerequisites, begins this year and will canvass sub 
to gender bias. 

Course founder Gary Misan, from UniSA’s Centre for Rural Health and Comm 
they were "not anti-women" and that lecturers were associated with a range ol 

"! wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 
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"The aim of the courses are to present a balanced view and to counter some c open Fatwire 
that exists in society in general and in some areas of academe about men. 
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"It's very difficult for anybody who has opposing views to get a word in. As soon sumeuuuy 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases almost 
persecuted." 


Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and Masculinity, 
said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an effort to 
legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific interest in 
men’s rights, said there was a big difference between formal masculinity studies and "populist" male 
studies. 


He said there were groups that legitimately help men, and then the more extreme activists. 


'That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

’"I would argue that the kinds of masculinities which these populist movements represent are anathema 
to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the populist, 
partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the Australian 
correspondent for US-based site National Coalition For Men, which declares false rape accusations to 
be "psychological rape", argues that talking about violence against women makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the world 
to look at discrimination against men and boys. 


"Certainly they don't shy away from touching issues like false rape allegations, domestic violence, 
some of those hot topics," he said. 


"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why i think this course is so long overdue," he said. 


UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with 

"All new courses are reviewed thoroughly prior to being offered to ensure they are sur 
beneficial to our students," he said. 
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CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of South 
Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional certificates had 
links to extreme men's rights (http://www.adelaidenow.com.au/news/south-australia/lecturers-in-worldfirst- 
male-studies-course-at-university-of-south-australia-under-scrutiny/story-fni6uo1m-1226800150348) 

organisations that believe men are oppressed, particularly by feminists. 

The university yesterday said two short courses that would cover male health and Health promotion 
programs targeting males had been approved, that "no other courses have been approved" and that 
only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the remainder of 
the proposed courses - on topics including gender bias and male power and privilege - are set to go 
ahead. An information sheet oh the Male Studies course said it would be considered "if there is 
sufficient interest". 


US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 


"The course is really looking back at 200 or 300 years of history and how the law treated guys and girls 
- and it treated girls more favourably than guys and it still does, maybe even more so. 


Mr Den Hollander also stood by his claim that men's remaining source of power was "fi 
whether he thought that was "extreme", he said that it was true that it was "really the *“ 
they control in society now". 
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He said that even where men dominate areas such as boards and politics, the 
belief system of feminism. 

However, Mr Den Hollander is unlikely to be able to tell Adelaide students abo 
between the men's rights movement and the civil rights movement, as the unit 
he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would i 
courses, and that the university did not "endorse or support the controversial c 
issues" revealed in yesterday's Advertiser. 
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Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 


"As we know, feminist ideologues are well placed with the luxury of great control. But while this is 
clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor of the 
anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight through them". 

National Union of Students president Deana Taylor said a course like that proposed for the university 
provided "a dangerous platform for anti-women views". . 
























EXHIBIT 4 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

--- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEDLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney) 

) ss.: 

In the state ofNew South Wales 

RICHARD COLEMAN, being duly sworn, deposes and says: 

I am an employee of Fairfax Media Limited of which Fairfax Media Publications Pty Limited 
(“Fairfax Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit 
and submit this affidavit in support of Defendants’ Motion to Dismiss. 


1. Since 1993,1 have been employed as a Solicitor by Fairfax Media Limited. In 
that capacity I am responsible for prepublication advice to a range of publications of Fairfax 
Media and other subsidiaries ofFairfax Media Limited. 

2. The Sydney Morning Herald is published by Fairfax Media. 

3. Fairfax Media is organized under the laws of Australia. 

4. Fairfax Media and The Sydney Morning Herald do not have any offices in New 

York. 
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5. Fairfax Media and The Sydney Morning Herald do not have any employees in 
New York. 

6. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not directly sell any products in New York. 

7. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies ol'The Sydney Morning Herald to be distributed in the United States but 
and neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

8. Fairfax Media and The Sydney Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. 

9. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

10. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. 

11. WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court 
grant their motion to dismiss the Complaint with prejudice in its entirety together with costs and 
such other relief as is appropriate, with costs and such other relief as is appropriate. 
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Richard Coleman 


Sworn to and subscribed before me 
this 28th day of August, 2014. 
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EXHIBIT 5 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

---- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-again st- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF AMY McNEILAGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS THE COMPLAINT 


City of Sydney) ss.: 

In the State of New South Wales) 

AMY McNEILAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citizen of Australia and a resident of 
Newtown. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was a reporter for The Sydney Morning 
Herald in Sydney, Australia. 

3. As an education reporter for The Sydney Morning Herald , my responsibilities 
included research, sourcing, and writing articles about education news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity as a reporter, I wrote one article dated January 14 regarding a 
prospective male studies course at the University of South Australia. A true and correct copy of 
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that article, which was given the headline “University of South Australia distances itself from 
males studies proposal” (the “Article”), is annexed hereto as Exhibit A. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the United States or the State of 
New York. 

7. I made no contact with anyone in the United States orNew York in the process of 
reporting on the controversy. 

8. I did not attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State of New 

York. 

10. I have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. Ido not reside in New York and I do not own any property, real or personal, that 
is situated there. 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. I have never voted or been registered to vote in New York. 

14. I have never undertaken any business ventures involving New York properties or 

entities. 
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WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate, with costs and such other relief as is appropriate. 



Amy McNeilage 


Sworn to and subscribed before me 
this Thursday 28th of August, 2014. 


Notary “Public 
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Tuesday 14th of Januaiy 2014 - Sydney Morning Herald (Web-Only) 
Pagenumber: 0 Section: News and Features Subsection: 


University of South Australia distances itself from males studies 
proposals 


AMY MCNEILAGE 


The University of South Australia has distanced itself from a proposal for a series of male studies courses, 
some of which were to be taught by hardline anti-feminist advocates. 

The University of South Australia has distanced itself from a proposal for a series of male studies courses, 
some of which were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health 
promotion, which will begin online next month. 

But an original proposal by one of the university's academics outlined three further certificates, including a 
course called "males and sexism", which named lecturers who have been published on radical men's rights 
websites. 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a 
lawsuit against Columbia University for offering women's studies courses that preached a "religionist belief 
system called feminism", The New York Times reported in 2008. 

Another proposed lecturer, Miles Groth from Wagner College in New York, wrote on the New Male Studies 
Facebook page on Sunday: "Two years of preparation and the support of the university from the start now 
seem to be jeopardy because of unnamed critics making erroneous accusations. It has been known for some 
years now that academe is held hostage by radical ideological feminists in the humanities and social sciences, 
and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were 
criticised in the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who 
founded the course. Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ? it's not 
long before proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender 
constrain both men and women: 


University of South Australia distances itself from males studies proposals 
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"Whether we need to run a university course on them, I've got my doubts," she said. "The only reason I can 
see that you'd be running men's studies is for the men who want to complain that they haven't had enough 
attention as victims, and that does worry me. 

"Yes, some men have difficulties with going to doctors ? but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 


University of South Australia distances itself from males studies proposals 
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SI PREME cot RT OF I HE S I A I K OF NEW N OKK 
COUNTY OF NEW YORK 

. x 


ROY DEN HOLLANDER. 


Plaintiff. 


Index No. 152656/2014 


-against- 

TORY SHEPHERD. ADVERTISER NEWSPAPERS 
PTY LTD.. AMY McNEILAGE. FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED. 


Defendants. 
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AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS- MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 


City of Sydney ) 

)ss.: 

State of New South Wales. Australia ) 


MICHAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts staled in this affidavit and submit this 
affidavit in support of Defendants* Motion to Dismiss. 

2. Since 2013 I have been employed as the National Editorial Counsel at News 
Limited (doing business as News Corp Australia). In that capacity I am responsible for oversight 
of the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited (“Advertiser Newspapers") is 
organized under the law s of Australia. 


I 







4. Advertiser Newspapers is a wholly-owned subsidiary of News Corp Australia and 
publishes The Advertiser. News Corp Australia, in turn, is a wholly-owned subsidiary of News 
Corp. which is a Delaware Corporation with its principal place of business in New York. 

5. Neither News C'orp nor News Corp Australia run the day-to-day operations of 
Advertiser Newspapers, although News Corp docs make broad policy decisions for Advertiser 
Newspapers. 

6. The Advertiser is targeted to an Australian audience and particularly to people in 
Adelaide and South Australia. It is available at the URL: http://www.adclaidenow.com.au. The 
home page includes a weather icon listing the current temperature in Celsius in Adelaide. 
Australia and a section called “SA News.” SA stands for South Australia. The publication 
contains local sports for the schools and regional teams in the Adelaide area as well as local 
news, restaurant reviews, and stories of local interest to indiv iduals in Adelaide and South 
Australia. 

7. Advertiser Newspapers does not publish in New York and does not directly sell 
any products in New York. 

8. The Advertiser allows visitors to the website to subscribe to The Advertiser, but 
does not target subscribers in New York. Anyone with a computer and a credit card can 
subscribe. 

9. Advertiser Newspapers does not target any New York audience or New York, 
generally. 

10. Advertiser Newspapers does not have any business ventures in New York. 

11. Advertiser Newspapers does not have office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 
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WHEREFORE. Defendants Tory Shepherd. Advertiser Newspapers Pty Ltd.. Amy 
McNeilage and Fairfax Medio Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 


MICHAEL CAMERON 


Sworn to and subscribed before me 
this •_day of October. 2014. 



Legal Practitioner 

State of New South Wales 

Australia 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER 


Index No. 152656,2014 
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IOR Y SHEPHERD, ADVERTISER NEWSPAPERS 
PI Y I ID., AMY McNEILAGE, FAIRFAX MEDIA 
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Defendants. 
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AFFIDAVIT OF SHF PHFRI) IN SUPPOR I OF 
DEFENDANTS MOTION TO DISMISS THE FIRM AMENDED COMPLAINT 


City of Adelaide 


) 

)«• 


State of South Australia, Australia ) 

TORY SHEPHERD, being duly sworn, deposes and say«: 

1. I am a citizen of Australia and a resident of Adelaide. South Australia. I have 
personal knowledge of the facts stated in this affidavit and submit this affidavit in support of 
Defendants' Motion to Dismiss. 

2. At all times relevant to lliiv lawsuit, I was the Political Editor foi The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for Ihr Advertiser, my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and. 
specifically, in South Australia. 



Andrew David Short 
A Commissioner for taking 
ASdavhs in tFe Supmnvj Ccurt 
of Souih Auiu a ta 













4. In my capacity as the Political Editor, I wrote articles regarding ■ prospective 
niOiC studies course at the U niversity of South Australia, one of which was dated January 12. 
2014, two of which were dated January 14. 2014, and another which was dated June 18, 2014 

5. A true and correct copy of the article published on January 12.2014 and given the 
headline “l ccturerv in a world-first male studies course at the University ol South Australia 
under scrutiny" Is annexed hereto as Exhibit A lhis article appears on The Athertiser website 
under the "South Australia" news section 

6. A true and correct copy of the article published on January 14. 2014 and given the 
headline “l Inivcrsitv of South Australia gives controversial Male Studies court the snip" is 
annexed hereto as Exhib t R This article appears on The AthxrUtrr website under the ‘South 
Australia" news section. 

7. A true and correct copy of the article published on January 14, 201 a and given the 
headline "Tory Shepherd. Pathetic bid for victim hood by portraying women as villains" is 
annexed hereto as Exhibit C. This article appears on The Athertiser website under the "Opin.on" 
subsection, which is within the “News * section. 

8 A true and correct copy of the article published on June 18. 2014 ard given the 
headline "Men's rights campaigner Roy Den Hollander attacks I he Advertiser's lory Shepherd 
in hi/artr legal writ filed in New York County " is annexed hereto as E xhibit I). I his article 
appears on The Advertiser website under the "Opinion" subsection, which is w ithin the "News" 
red ion 

9 I wrote the articles because they related to a controversy taking place in Australia, 
and ike articles were intended for publication in Australia and were directed at an Australian 


audience. 


f 
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Dy writing the articles. I did not intend to Ur get the United States o» the State of 


New York. 

11. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the pro lessors 
potentially teaching the male studies course. 

12. After writing the January 12 article, I spoke briefly to Mr. Den Hollander by 
telephone .ibo.it the controversy. 

13. In my original affidavit in support of the Defendants' motion to dismiss the 
complaint. I erroneously stated that I had no other contact with anyone in New York besides the 
telephone call with Mr. Den Hollander. I regret this inadvertent error. 

14. In fact. I also exchanged several emails with Miles Groth, a professor at a New 
York college. I did not purposefully omit this fact from my prior affidavit and did not intend to 
deceive the Court by accidently omitting this fact. I simply forgot to incluJc it. 

15. Besides the email exchanges with Mr Groth. the email sent to Mr. Den 
Hollander, and the single telephone call with Mr. Den Hollander, I had no contact with anyone 
else in New York in preparing the articles. 

16 I have never \ iMted the State of New York or trav died through the State of New 

York. 

17. I do not reside in New York and I do not own any property, real or personal that 
is situated there. 

18. I do not have and have never had ofTice facilities, locations, employees, telephone 
listings and or bank accounts in New York. 

19. I have never voted or beer registered to vote in New York. 

am 

A 

\*‘ U// , A ohi. 

A •vjftr.v D&Ad Shoit 

* A Count* vlcrw hr Uswtno 

Affidavit li tfro Su^r no Court 
nf Souh Australia 






20. I have i»c\cr unJcrtai.cn any business ventures involving New Yuri properties or 
entities. 

IIKRtKORK. Defendants lop Shepherd. AJvertncr Newspapers Pty Lid. Amy 
McNcilagc and Fairfax Media Publications Pty Lid. respcctfilly request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together w th 
costs and such other relief as is appropriate. 



TOR Y SHEPHERD 


Sworn to and subscribed before me 
this 24th day of October. 2014. 



Andrew Oswd Short 
A Commit ilonar tor uUng 
ANda/ftt In tha Uipremo Court 
of Scuth Apulia 
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THE ADVERTISER 
NEWS 

Lecturers in world-first male studies course at 
University of South Australia under scrutiny 

poutcal itx’oe TOSV SHCPHCRO 
tHC AOVfRTIMR 
MAitftrii.aimmi 

LECTURERS In a “world-first* mats studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are Ukely to spark controversy, but organisers of the predominantly 
onlne course, promoted as Vie first of its type in the won3. insist they are not anb-femnist and 
*if» very difficult tor anybody who nas opposing views to get a word m* 

Two lecturers have oeen published by prominent US anMeminial aiteA Vo.ce for Men. a s- e 
whch regularly rate's to women as "bitches* and *whores* anc has been desenbed as a hate 
site by the civl nghts orgamsaton Southern Poverty Law Ont e. 

The US site specifically welcomed the UniSAcourse es a milestone editor Pau Lam saying it 
marked tie end of feminists' control of tne agenda. 

One American US lecturer US attorney and so If profossod "anti feminist lawyer* Roy Don 
Ho lender - has written that the men's movement might struggle to exercise influence but that 
'theru Is one reman mg source of power in winch men sMI Iwve a near munopoy - firearms*. 

Ho also arguoe that foministu oppress rror in today's worid and refers to women's studies as 
•witches' studies*. 

Another. US psychology professor Mies Groth. says the? date rape iwareness seminar* might 
do dotemng men from going to university. 

Mr Den Holarder has tried to sue ladies' rsghts for discrimination aoanst men He has Ikened 
Hv» posiSnr of men today to black peope in America's south in the 1950s 'sitting m the back of 
the but*, and Dlemes feminists for oppressing men 

The course, which has no prerequisites begins this year and will canvass subjects from men's 
health to gender bias. 






Course founder Gary Mtsan. from UnSA's Centre for Rural health and Community 
Development, sad they ware “not anti-women* and that lecturers were associated with a range 
of groups 

*1 wouldn't say any of then are extreme or ant-femimst* Dr Mtsan sad 

'The atm of the courses are to presort a balanced view and to counter soma of the negative 
rhetonc that exists in sooety in general and in some areas of academe about men 

"trs very difficult for anybody who has opposing views to get a word in. Aa soon aa somebody 
mentions anything they perceive as being ano-femimst they're pttloned, and m some cases 
almost persecuted * 

Dr Misan also sad that writing something for a specific webvte did not necessarily suggest an 
afNia'Jon 

Dr Michael Flood, from the University of Wolongong's Centre for Research on Men and 
Masculinity, said these types of male studies ‘realty represents the margins*. 

*tt comet out of e backlash to fenvmam and feminist echoarthip The new mate studies is an 
effort to egitinwse, to pre academic authorty. to anti femmtet persoectfvwa.* ho said 

Flinders University School of Education senior lecturer Ben Wadham. who has a specific 
interest n men's nghts. said there was a big difference between formal masculinity studies and 
’popuksf male sturfies 

He said there were groups that togtomateiy help men. and than the more extreme activists 

That tends to manifest in a more hostile movement which Is about 'women have had their tun, 
feminism's gone loo far. men are now the vrictms. white men are now daenpowered*,* he sad. 

*1 would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an egua and fair gendered world.* 

Dr Wadham said that universities needed to uphold research based traditions Instead of the 
popu'ist partisan approach driven by some 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen • also the 
Australian correspondent for US-based site Nation*/ ComiUon For Mvn, wtxch declares false 
rape accusations to bs 'psychological rape*, argues that talking about vtoiance against women 
makes men invmbie 

Asked about his connection to NC^M, he said they were foe longest-omning organlseton in the 
world to look at dtscrVnmatton agansr. men and boys 

'CortaaVy they don't shy away tom touching issues Uks false rapo allegations domestc 
violence, some of those hot topics.* he said 

















"We have had 20 If not 30 or 40 years where the only study or gender hat been from a feminst 
perspective .. that's why I think this oourse is so long overdue.* he said. 

UntSA's Provost and Chief Academic Officer. Professor Allan Evans, said the courses covered 
important man's health issues and would equip sited health professionals who deal with men's 

haalh 

*AI new courses art reviewed thoroughly prior to being offered to ensure they are sutaote and 
banetbal to our students * he said. 
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HERALD SUN 
NATIONAL NEWS 

University of South Australia gives controversial 
Male Studies course the snip 

tORY SHEPHERD POUl ICAL EDiIOR 
THE ADVERTISER 
JANUARY 14 2014 11 ISAM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates h ad links to e x treme men 's righ ts organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that wojld cover male health and health 
promotion programs targeting males had been approved, Drat "no other courses have been 
approved* and that only university staff would teach the courses 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead An information sheet on the Male Studies course said it would be 
considered "it there is sufficient interest". 

US "anti-feminist” lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and Illegitimate children. 

The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his cla m that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 












However. Mr Deo Holande- « urhkeiy to be abe to ton AdelaKfe students about smianttos he 
sees between the men's rights movement and the dvH nghts movement as the umversrty says 
the subject he Is down to teach was never approved 

A statement from the unve-sity issued yesterday said only UmSA staf would develop and teach 
courses, and that the ur»varsity did not ‘endorse or support the controversial commen t s on 
gander issues* reve al e d In yesterday's Advertiser 

Yesterday man's rights activists attached crltctsm of the course as lies, corruption and fasosm 

"As we Know, feminist ideologues are we* pieced with the luxury of great control But while this 
is cJeafy an exercise in thar power, it is an exercise in power that is waning.* Paul Elam, editor 
ot the anti-feminist site A Voice For Men wrote, adding the *oniy way forward* was ‘straight 
through them*. 

National Union of Students president Deana Taytor sale a course toe that proposed for the 
university providec *a dangerous platform for anti-women views* 
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£xKi'bif C 

NEWS 

Tory Shepherd: Pathetic bid for victimhood by 
portraying women as villains 

TOUT SHf PM NO TMf fcDWKmfa MNUAKV 14, Mil 11 04 rM 

IF you acruw a bunch of men's rights e sti emi s t s of calling women whores and 
bitches, be prepared for them to deny they call women whores and bitches. 

And then prepare for them to cal you a whore and a ... well, worse. 

Which is no big drama • I leaned long ago what happens if you cross these guys. Besides, last 
week I was called ShortHarLargeArse and ButchHairBargeBum. Far more accurate Insults, 
although my har has really grown quite long lately. 

But Tm pretty keen to go over some of the ground that s been covered this week after 
uncoven ng pans to have a Male Stuckes course at the University of South Australia. 

Most of the courses now won't go ahead • the um says they were never approved, whle other 
materials they say were pending sirhoent interest, and a swag of proposed lecturers seemed to 
think they were locked In. 

READ MORE: Gittard treatment 1 a poihcal turnoff 

Bg ups to UmSA for having the sense to reject anything Mnked to those at the very fringe of the 
mens rights spectrum, and instead focus on men's heath, taught try their own lecturers, not 
overs e es ring ms. 

You'd think Id shut to now the plans are off the table, but It's realy mportart to get across 
the bigger pktere See, most people probably think that the men s rights guys I was talking 
about the ones who habitually call women names, argue that they routinely make up rape, 
and put It about that women either Incite their own domestic violence or are the abusers 
themselves - are just cirde-Jerk misogynists. 

They are - misogynists, I mean. And we re talking ok)-school misogyny - the hatred of women - 
as we* as the new-school misogyny - entrenched prejudice against women 

Not just harmless condescenson or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer dosed, no longer Just a bunch of angry guys m a 
basement They're trying to get up the stairs and into the light 

They want to play ouslde with legitimate experts in men's issues and male disadvantage. 





It's a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the actual 
scientists. Find odo reports and old stories, random statistics and shocking anecdotes, and 
sttch them into a Hannibal Lecte'-style creation that mimics valid inquiry 

Try to sound Hke the real deal, and look enough like them to fool some people, some of the 
time 

The good news Is most of them struggle to keep up the farce Paul Elam, editor of A Voice For 
Men, which is the global hub of men’s rights deknum. popped up on FrvcAA yesterday and said 
it was a lie that hts site referred to women as bitches. That is, in tvm, a lie. Any doubters 
should just Google it. 

1 suspect that Mr Elam’s defence, as it is entirety dear that he loves to call women names, that 
he thinks women sometimes are "begging* to be raped, that he scoffs at domestic violence and 
seems to think women deliberately provoke violence against themselves to somehow get at 
men. is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow h«s managing 
editor's line of logic Dean Esmay, talking about The Advertiser story on how the* see ikes to 
cal women whores and bitches, sad yesterday: 

*We do not regulaiy cal women as a dass whores or c**ts we will on occasion call a woman, 
like Tory ShepherC or a man Ike (Ihiversrty of WoRongong lecturer) Michael Flood a whore, a 
c**t, or a bitch yes, we use heatec rhetoric* 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard done-by 
men are. 

Not n the important areas of health, where men are behmd, or even education, where the 
same thing 1$ happening. Or suibde. 

No, not because of that, but because they keep getting ripped eft anc attacked by crazy bitches 
and feninazis out to oppress them. 

Poor boys, trying desperately to dam the mantle of vlcbrnhood. It would be pathetic if It wasn’t 
for the fact that they are trying to make women Into vilams at the same time. 

It could be dismissed if they weren’t trying to creep In where they are not needed, or wanted. If 
they weren’t trying to lobby for law changes or to brainwash people into thnkng Mack is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic violence, of 
false rape accusabons, of gold dggers 

But these guys drown out any real discussion with their endless angry spltbe. And that’s the 
real bitch. 
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NEWS 

Men's rights campaigner Roy Den Hollander 
attacks The Advertiser's Tory Shepherd in 
bizarre legal writ filed in New York County 

TORY SHEPHERD THE ADVERTISER JUNE 18, 2014 2:15PM 

ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and 
says if feminists are hot, they can walk all over him in their stilettos. 

Which isn't all that interesting in and of itself, except this is the guy who wanted to teach the 
men of South Australia about their position in the world. 

After The Advertiser revealed UniSA was planning a course in men's studies that included men 
with links to US men's rights extremists, the course was canned. 

Well, according to the university it was never formally approved, although there was a course 
list in existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to 
lecture. 

his subject was going to be about how the law discriminates again men and in favour or 
women. 

See, Mr Den Hollander Is a proudly "anti-feminist" lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case where he tried to sue nightclubs for hosting ladies' nights - 
alleging they discriminated against men by giving women cheaper or free drinks or entry. 

Now Mr Den Hollander Is suing me (as the political editor of the "online newspaper The- 
Advertiser-Sunday-Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of 
New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

So this is now the subject of legal action - from the land where free speech is in the 
Constitution. 

So I probably can't bang on too much. But Mr Den Hollander, representing himself, has penned 
a legal document (handed over to 77?e Advertiser by a sheriff - who knew we had sheriffs?) 
that cannot remain between me and my lawyer. It's gold and genius like this should be shared. 









So with no further ado, here are some lessons from Mr Den Hollander, who wll not be pad to 
gwe lessons at unSA: 

Lesson 1: How to censor a journalist by accusing them of censorship. 

"Two modem day, book burning, Bacehae reporters from down under authored and pubished 
false and misleading information concerning Ptamoff (Den Hollander) with the Intent and result 
of harming Ns economic interests and interfering with a prospective economic advantage by 
causmg the University of SA to incinerate the section of a proposed rrale studies course that 
Plaintiff would have taught' he writes. But wait. 

Lesson 2: How to personally attack a journalist by accusing them of personal 
attacks. 

"The two r eporters. Tory Shepherd. AAA "Tory the Torch' for The Advertiser and Amy 
McheiUge, AKA "Amy McNeuter' for The Sydney Homing Herald. used trier power as reporters 
to do whet weak -minded ideologues have done throughout Nstory - employ personal attacks 
to prevent the spread o' knowledge and dees mat they disagreed with.' 

Lesson 3; How to prove you are not an extremist by sounding like an extremist 

"If these two feminist book burners had not jumped on trice broomsbeks and scared the 
Dejesus out of the administrators of the University of SA, student* there would have had an 
opportunity to acquire information and consider views not avaAabie anywhere erie n higher 
education.* 

Boll ant. no? 

Mr Den Hollander goes on to argue that me "psychoio^cai-baccha'ialar frenzy' was Veto*, 
female-dog-«vheet reporting' that somehow created the Impression that he was "evil and 
should figuratively. If not literally, have his tongue cut out*. And questions where I 'ever 
uttered a dispa'aging word about men when going through the trouble of maintaining blonde 
hair at (my) age". Whatever that means. 

"Thank goodness for Australians that Tory was not around for Australia's battle agamst the 
Japanese Her ant)-gun advocacy for men m^it have even recked In her and Amy ending up 
as Japanese 'comfort girls'.' he writes. 

He also talks of his concern that "alien wives and girlfriends' are making up phony abuse cases 
ag&nst men. and that nen a-e being targeted by feminists because they were trying to escape 
said feminists by going overseas for g irlfriends. 

Guys dont get off scot-free, though - he also ias a crack at "girlie-guys'. In the men's rights 
vernacular, 'girlie-guys' are usually known as 'manginas* The terms refer to males who 














believe n equality for women - In h* Den Hodander's words: *glrlle-guys who hope that by 
being sycoohants, they can avoid being hexed by the feminists'. 

Its at about this point that I start to wonder Why on Earth give such a man more pubacity 7 

But its rrportart, I think, to reman aware and wary of people ike Mr Den Hodander. 

I suspect the people at UniSA who fated with the idea of twinging Nrr over to teach may not 
have ready understood his philosophy. 

I aho wanted to use this opportunity to pi* on the public record that I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stlettoes. 
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AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTTON TO DISMISS THE FIRST AMENDED COMPLAINT 


City of Sydney 



State of New South Wales, Australia ) 

RICHARD COLEMAN, being duly sworn, deposes and says: 

I am an employee of Fairfax Limited of which Fairfax Media Publications Pty Limited (“Fairfax 
Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit and 
submit this affidavit in support of Defendants’ Motion to Dismiss. 

1. Since 1993,1 have been employed as the Solicitor of Fairfax Media. In that 
capacity I am responsible for prepublication advice to a range of publications of Fairfax Media 
and other subsidiaries of Fairfax Media Limited. 

2. Fairfax Media is organized under the laws of Australia. 

3. The Sydney Morning Herald is published by Fairfax Media. 

4. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not sell any products in New York. 
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5. Pursuant to a contract with Fairfax Media. Press Reader, an independent 
company, prints copies of The Sydney Morning Herald to be distributed in the United States, 
but neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York 

6. Fairfax Media and The Sydney Morning Herald do no: target any New York 
audience, although readers of The Sydney Morning Herald r.ic able to subscribe to the online 
version of The Sydney Morning Herald via its website. It is available at the URL: hup:// 
www trah com.au/ Like other local news websites, the bomepage includes a weather icon for 
Sydney, Australia noting the temperature in Celsius and also has a link for live updates on traffic 
condition* in Sydney. It also has a section specific to "New South Wales’ 4 and articles tagged 
with "NSW.** which stands for “New South Wales." 

7 Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

8. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and or bank accounts m New York. The Sydney 
Morning Herald formerly had correspondents located in New York City, but has not done so 
since 2017. almost two years before foe Aiticlc was published. 

WHEREFORE. Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd , Amy 
McNcilagc ar.d Fairfax Media Publications Pty Ltd respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 



Richard Coleman 
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Sworn to and subscribed before me 
this 2L,day of October, 20 K. 

Notary Public 





EXHIBIT 9 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.. x 


ROY DBN HOLLANDER. 


Plaintiff. 


-against- 


TORY StIEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD.. AMY McNETLAGE, FAIRFAX MEDTA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants.- x 


AFFIDAVIT OF AMY McNEILAGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Sydney ) 

)ss.: 

State of New South Wales, Australia ) 

AMY McNEILAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citizen of Australia and a resident of 
Newtown, Australia. I have personal knowledge of the lads stated in this affidavit and submit 
this affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, 1 was a reporter for The Sydney Morning 
Herald National in Sydney, Australia. 

3. As a reporter for The Sydney Morning Herald National, my responsibilities 
included research, sourcing, and writing articles about general interest news in Australia, and, 
specifically, in New' South Wales. 

4. In my capacity as a reporter, I wrote one article dated January 14 regarding a 
prospective male studies course at the University of South Australia. A true and correct copy 
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of that article, which was given the headline “University of South Australia distances itself 
from males studies proposal” (the “Article”), is annexed hereto as Exhibit A. The Article 
appeared online under The Sydney Morning Herald's “Education” subsection, which is under the 
“National” section. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the Article was intended for publication in Australia and was directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the United States or the State of 
New York. 

7. I made no contact with anyone in the United States or New York in the process of 
reporting on the controversy. 

8. I did not attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State of New 


York. 


10. I have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. I do not reside in New York and I do not own any property, real or personal, that 
is situated there. 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. I have never voted or been registered to vote in New York. 



14. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 



Sworn to and subscribed before me 


this92 day of October, 2014. 




Notary Public 
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Tuesday 14th of January 2014 ~ Sydney Morning Herald (Web-Only) 
Pagenumber: 0 Section: News and Features Subsection: 


University of South Australia distances itself from males studies 
proposals 


AMY MCNEILAGE 


The University of South Australia has distanced itself from a proposal for a series of male studies courses, 
some of which were to be taught by hardline anti-feminist advocates. 

The University of South Australia has distanced itself from a proposal for a series of male studies courses, 
some of which were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health 
promotion, which will begin online next month. 

But an original proposal by one of the university's academics outlined three further certificates, including a 
course called "males and sexism", which named lecturers who have been published on radical men's rights 
websites. 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a 
lawsuit against Columbia University for offering women’s studies courses that preached a "religionist belief 
system called feminism", The New York Times reported in 2008. 

Another proposed lecturer, Miles Groth from Wagner College in New York, wrote on the New Male Studies 
Facebook page on Sunday: "Two years of preparation and the support of the university from the start now 
seem to be jeopardy because of unnamed critics making erroneous accusations. It has been known for some 
years now that academe is held hostage by radical ideological feminists in the humanities and social sciences, 
and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were 
criticised in the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who 
founded the course. Associate Professor Gar)' Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ? it’s not 
long before proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender 
constrain both men and women: 


University of .South Australia distances itself from males studies proposals 
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"Whether we need to run a universi ty course on them. I've got my doubts," she said. "The only reason I can 
see that you'd be running men’s studies is for the men who want to complain that they haven't had enough 
attention as victims, and that does worry me. 

"Yes, some men have difficulties with going to doctors ? but 1 think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 


University of South Australia distances itself from males studies proposals 
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EXHIBIT 10 



STATE OF WISCONSIN 


CIRCUIT COURT 


MILWAUKEE COUNTY 


RODERICK N. SALFINGER, et al., 

Plaintiffs, 

vs. DECISION AND ORDER 

Case No. 13CV010081 

FAIRFAX MEDIA LIMITED 

d/b/a THE SYDNEY MORNING HERALD, et al., 

Defendants. 


This case comes before the court on the defendants’ motion to dismiss for lack of 
personal jurisdiction. The defendants are accused of defamation. They are Australian and New 
Zealand print and internet media companies who neither publish nor sell anything in 
Wisconsin. Their only connections to Wisconsin consist of advertisements targeted to 
Wisconsin residents. But these advertisements do not appear in print or broadcast or outdoor 
media here in Wisconsin. They are not part of some effort here to drum up business here, or 
even to lure Wisconsin residents to the defendants’ websites. These advertisements merely 
greet Wisconsin residents who themselves take the initiative to visit the defendants’ websites. 

I conclude that these contacts with Wisconsin residents are insufficient to justify an 
exercise of personal jurisdiction over the defendants. Accordingly, the defendants’ motion must 
be granted and the case must be dismissed. 

Background 

Roderick Salfinger is an Australian entrepreneur who moved to Shorewood, Wisconsin 
in July, 2010. In October, 2010, the Sydney Morning Herald, a prominent Australian 
newspaper 1 published an article about Mr. Salfinger in its print and on-line editions. The article 

1 The Herald is said to be the oldest continuously published newspaper in Australia, with a weekday circulation of 
approximately 132,000. See http://vaffacdn.sa.amazonaws.com/live/adnews/files/dmfile/ABC Feb2014.pdf (last 
visited November 29, 2014). For sake of comparison, the weekday circulation of the Milwaukee Journal Sentinel is 
approximately 194,000. See http://www.biziournals.com/milwaukee/news/201a/11/01/10urnal-sentinel-sundav- 
circulation.html (last visited November 29, 2014). 








mainly concerned the owners of the prolific Australian winery, Casella Wines Pty Ltd., whose 
Yellow Tail label overran U.S. liquor stores about a decade ago. But it also touched on Casella’s 
dealings with Mr. Salfinger, and included a statement that “Mr. Salfinger ... faces prosecution 
in the US after allegedly producing a revolver at his daughter’s wedding.” 

In October 2013, Mr. Salfinger sued the Fairfax defendants 2 for defamation, alleging that 
the statement about him in the Casella article was false. He denies the statement and explains 
that he has never owned a revolver or handgun, has never been charged with or convicted of any 
firearms-related charge in the United States or elsewhere and never produced a firearm at his 
daughter’s wedding. First Amended Complaint, filed October 31, 2014, H 16. 

Upon their first appearance in the case, the Fairfax defendants objected to this court 
exercising jurisdiction over them. They contend that they sell no newspapers in Wisconsin or do 
any other business here. 

Mr. Salfinger’s initial response was to point out that the Fairfax defendants do conduct 
business in Wisconsin, at least if one were to count the number of visits paid to Fairfax websites 
by folks in Wisconsin, or if one were to consider the publishing activities of The Wisconsin 
Agriculturist, a subsidiary of a subsidiary of the Fairfax defendants. But Mr. Salfinger 
abandoned these points when the Fairfax defendants countered with authority demonstrating 
that connections like these do not support an exercise of personal jurisdiction. See be2 LLC u. 
Ivanov, 642 F_3d 555, 558-59 (7th Cir. 20ii)(“If the defendant merely operates a website, even a 
‘highly interactive’ website, that is accessible from, but does not target, the forum state, then the 
defendant may not be haled into court in that state without offending the Constitution”); 
Rasmussen v. General Motors Corp., 2011WI 52, H 51, 335 Wis. 2d 1 (unless there are grounds 


2 The “Fairfax defendants” are all the defendants who join in the pending motion, including Fairfax Media Ltd., the 
publisher of the Sydney Morning Herald, as well as related companies that host the Herald’s websites. 

Mr. Salfinger’s amended complaint names others besides the Fairfax defendants, but apparently no others have been 
served. If the claims against the Fairfax defendants are dismissed, the claims against the other named defendants 
must be dismissed for failure to effect service of process upon them. 
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to disregard the separate corporate identities of a parent and subsidiary, the subsidiary’s 
contacts with Wisconsin cannot support jurisdiction over a nonresident parent). 

Instead, Mr. Salfinger has focused his attack on the fact, undisputed by the Fairfax 
defendants, that when a person from Wisconsin visits a Fairfax website, such as a website 
hosting the Sydney Morning Herald, the visitor is greeted with “advertising that is often 
targeted to the interests and geographic location of the online viewer.” Plaintiffs’ Supplemental 
Response to the Fairfax Defendants’ Motion to Dismiss, filed November 3, 2014, at 4. 

The targeting Mr. Salfinger describes is familiar, of course. By identifying our IP 
addresses and by storing cookies in the memories of our computers, website servers are able to 
recognize us when we visit, detecting our apparent location and prompting advertising or other 
features that relate to previous searches performed by the computer. On a news website like 
those operated by the Fairfax defendants, the news or other content at the center of the screen 
typically appears under a canopy and between columns of advertising individualized in some 
way to the viewer. In his affidavit filed on August 29, 2014, Mr. Salfinger provided examples of 
such from his visits to a Sydney Morning Herald website, in which the news from Australia is 
flanked by advertisements for products and services offered by Wisconsin businesses such as 
Aurora Health Care, Potawatomi Casino, Bryant & Stratton College and the Wisconsin Dells.s 

It is on the strength of targeted advertising like this that Mr. Salfinger contends that 
exercising personal jurisdiction over the Fairfax defendants comports with due process. 


3 Mr. Salfinger’s expert, Shlomo Samaet, provided two additional examples of apparently targeted advertising, 
including advertisements for Summit Credit Union, a Madison credit union, and Clifford & Raihala, S.C., a Madison 
law firm. See Affidavit of Shlomo Samaet, filed November 3, 2014, Exhibit B, Examples C & F. Of the other examples 
he offers, though, the connection to Wisconsin is harder to discern. See id., Examples A, B, D & E (for Vinotemp, a 
Southern California manufacturer of wine storage units, Servicemaster, the ubiquitous residential and commercial 
cleaning and restoration service formerly based in Chicago but now based in Tennessee, Amazon (oh, how we wish a 
corporate giant like Amazon was headquartered in Wisconsin!), and CIT Bank, based in New York City, which lists no 
Wisconsin branches on its website (see http://www.cit.com/contact-us/united-states/index.htm (last visited 
December 1, 2014). 
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Analysis 

The two-step methodology the court follows in ruling on an objection to personal 
jurisdiction is familiar: 

In determining whether personal jurisdiction may be exercised 
over a nonresident defendant, we employ a two-step inquiry. ... 

The first step is to determine whether the defendant meets the 
criteria for personal jurisdiction under the Wisconsin long-arm 
statute. ... If the requirements set out in the long-arm statute are 
satisfied, “then the court must consider whether the exercise of 
jurisdiction comports with due process requirements.” ... 

Rasmussen, 2011WI 52, H 16 (citations and quotations omitted). 

As we shall see in a moment, the call that must be made in the first stage - whether 

Wisconsin’s long-arm statute stretches far enough to cover the Fairfax defendants - is a 

somewhat close one. But in the second stage of the analysis whatever call is made in the first 

stage becomes superfluous, because the Fairfax defendants’ contacts with Wisconsin are simply 

too insubstantial to satisfy the dictates of the due process clause. 


1. Whether Wisconsin’s long-arm statute applies 

The only portion of the long-arm statute that Mr. Salfinger invokes is Wis. Stat. 

§ 8oi.05(4)(b), which provides that a “court of this state having jurisdiction of the subject 

matter has jurisdiction over a person ... 

( 4 ) Local injury; foreign act. In any action claiming injury to 
person or property within this state arising out of an act or 
omission outside this state by the defendant, provided in addition 
that at the time of the injury ... 

(b) Products, materials or things processed, serviced or 
manufactured by the defendant were used or consumed within 
this state in the ordinary course of trade.” 

Mr. Salfinger explains why this portion of the long-arm statute fits his case: He suffered an 
injury to his reputation here in Wisconsin. His injury arises out of a falsehood perpetrated 
outside the state by the Fairfax defendants. And at the time they defamed him the Fairfax 
defendants were processing products for consumption within Wisconsin, that is, they were 
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engaged in information processing of products which included news content and advertising, 
which were consumed by readers in Wisconsin. 

The Fairfax defendants argue that Mr. Salfinger has misread the statute. The only 
“product” to which this portion of the long-arm statute applies, they say, is a “tangible thing,” 
something that can be touched, and cannot include mere information conveyed by electrical 
current. They suggest that the “products” to which WlS. Stat. § 8oi.05(4)(b) refers are 
products of the physical world, not denizens of a computer network. 

Upon first approach, the argument has some appeal, at least if one is permitted to 
disregard the fact that computer networks and the electrical impulses that convey information 
along them are full-fledged physical realities. The argument has some appeal, at least, perhaps, 
to minds of a certain generation, 4 because when the word “product” is used in the company of 
words such as “manufactured,” “serviced,” “processed,” and “consumed,” what comes to mind 
are widgets, not ideas. And it is true, as the Fairfax defendants point out, that there is no 
precedent for applying this portion of the statute to the information industry as opposed to 
other industries that churn out the kind of “products” we normally associate with the kind of 
litigation in which Wis. Stat. § 8oi.05(4)(b) is most often put in play, i.e., product liability 
litigation. 

But the lack of authority in this field works more to Mr. Salfinger’s advantage than 
against him. There may be no precedent favoring Mr. Salfinger’s position, but neither is there 
precedent for Fairfax’s position, i.e., that the meaning of the words “products” and “processed” 
should be limited to widgets or other so-called “tangible things.” To the contrary, attempting to 
limit the meaning of broad terms such as “products” and “processed” seems contrary to the 
principle that the long-arm statute is to be construed liberally in favor of exercising personal 
jurisdiction, not narrowly in order to limit its reach. See Rasmussen, 2011WI 52,11 16-17. 


4 Minds formed in America at the end of the age of manufacturing, but perhaps not minds formed in America at the 
dawn of the age of the internet. 
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If a broad construction of the terms “products” and “processed” is preferred over a 
limiting construction, then the only question is whether it gives too broad a meaning to the 
words “products” and “processed” to read them as broadly as Mr. Salfinger has. I don’t think 
Mr. Salfinger’s reading stretches them too far. Indeed, once you think about it, it seems almost 
straightforward to treat newspaper and advertising content and their distribution to the market 
across the internet as “products” of a “process,” given that newspaper articles and 
advertisements are products of human creation, not nature, and that the engine of their 
blending and distribution to us is, in fact, a process, a familiar process that we call information 
processing. 

Such an analysis, as Mr. Salfinger points out, is in keeping with Kopke v. A. Hartrodt 
S.R.L., 2001WI 99, H 17, 245 Wis. 2d 396, in which the court opted to apply “the broad 
definition of ‘process’ suggested by” Nelson by Carson v. Park Industries, Inc., 717 F.2d 1120, 
1124 n.5 (7th Cir. 1983). The Nelson court highlighted the dictionary definition of the verb 
“process,” which includes “preparing something for market or other commercial use by 
subjecting it to a process,” id., citing Webster’s Third New International Dictionary of the 
English Language (1963). A definition of this scope is more than ample enough to embrace the 
Herald’s process of preparing and arranging news and advertising content for the market and 
subjecting it to information processing in order to put it on screens of readers in Wisconsin. 

Because I find Mr. Salfinger’s expansive construction of Wis. Stat. § 8oi.05(4)(b) 
sounder than the limiting construction urged by the Fairfax defendants, I conclude that the 
court is authorized by statute to exercise personal jurisdiction over the Fairfax defendants. 

2. Whether an exercise of personal jurisdiction comports with due process 

When we reach the second stage of the analysis, however, Mr. Salfinger’s case for 
personal jurisdiction falters. It is quite clear to me that for a Wisconsin court to exercise 
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personal jurisdiction over these defendants in the circumstances presented by this case would 
offend due process. 

The standards that govern this question are familiar. Before a court may exercise 
personal jurisdiction over a nonresident defendant, the court must find that the defendant has 
certain “minimum contacts” with Wisconsin “such that the maintenance of the suit does not 
offend ‘traditional notions of fair play and substantial justice.’” That’s the famous formulation 
handed down by the United States Supreme Court in International Shoe Co. v. Washington, 326 
U.S. 310, 316 (i945)(quotation omitted). By “minimum contacts” we have come to understand 
that “the defendant’s conduct and connection with the forum State are such that he [or she] 
should reasonably anticipate being haled into court there.” That’s how the standard was 
formulated in World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). And what 
is particularly salient about the “defendant’s conduct and connection with the forum State” is 
whether there is “some act by which the defendant purposefully avails itself of the privilege of 
conducting activities within the forum State, thus invoking the benefits and protections of its 
laws.” That was the contribution to this jurisprudence made in Hanson v. Denckla, 357 U.S. 

235, 253 (1958). In Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985), the Supreme 
Court refined this “purposeful availment” requirement further, holding that a defendant may 
not be “haled into a jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ 
contacts,... or of the ‘unilateral activity of another party or a third person.’” Id., 471 U.S. at 475, 
citing, among others, Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774 (1984). See also 
Kopke, 2001WI 99, H 24. 

The United States Supreme Court recently revisited these standards, in Walden u. Fiore, 

_U.S._, 134 S. Ct. 1115 (2014). In its decision, the Court reminded us of two particular 

aspects of the minimum contacts doctrine that are implicated by the debate over jurisdiction in 
Mr. Salfinger’s case. First, as the Fairfax defendants point out, the Fairfax defendants’ 
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relationship must arise out of contacts that the “defendant[s 
themselves]” create[] with the forum State. ... Accordingly, we 
have upheld the assertion of jurisdiction over defendants who 
have purposefully “reach[ed] out beyond” their State and into 
another by, for example,... circulating magazines to “deliberately 
exploi[t]” a market in the forum State ... 

Id., 134 S.Ct. at 1122 (emphasis added, citations omitted). And, second, 

We have consistently rejected attempts to satisfy the defendant- 
focused “minimum contacts” inquiry by demonstrating contacts 
between the plaintiff (or third parties) and the forum State. ... 

[0]ur “minimum contacts” analysis looks to the defendant’s 
contacts with the forum State itself, not the defendant’s contacts 
with persons who reside there. ... Due process requires that a 
defendant be haled into court in a forum State based on his own 
affiliation with the State, not based on the “random, fortuitous, or 
attenuated” contacts he makes by interacting with other persons 
affiliated with the State. 

Id., 134 S.Ct. at 1122,1123 (emphasis added, citations omitted). 

Viewed against these standards, it becomes clear why the contacts the Fairfax defendants 
maintain with Wisconsin are too insubstantial to comport with due process. The Fairfax 
defendants have not “purposefully ‘reach[ed] out’” and into Wisconsin, for example, by 
circulating newspapers or magazines here (as was the case in Keeton ) or by placing advertising 
here to draw Wisconsinites to their websites in Australia and New Zealand (a la uBID, Inc. v. 
GoDaddy Group., Inc., 623 F.3d 421, 428 (7th Cir. 20io)(“there is evidence in this case that 
GoDaddy (or its agent) has placed physical ads in particular Illinois venues”). The Fairfax 
defendants have not “purposefully avail[ed] themselves of the privilege of conducting activities 
within [Wisconsin], thus invoking the benefits and protections of its laws.” See Hanson v. 
Denckla, 357 U.S. at 253 (emphasis added). 

It is true that by means of targeted advertising the Fairfax defendants do “reach out” to 
some Wisconsinites, but not unless Wisconsinites first “reach out” to the Fairfax websites. The 
fact that the alleged contacts between the Fairfax defendants and the forum state are not made 
until initiated by extra-territorial contacts of Wisconsin residents is significant. These contacts 
are attenuated, and “‘attenuated’ contacts” a defendant “makes by interacting with other persons 
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affiliated with the State” are insufficient to satisfy due process. See World-Wide Volkswagen 
Corp., 444 U.S. at 299. Attenuated contacts such as these would not lead a reasonable merchant 
to “reasonably anticipate being haled into court” in Wisconsin. Id. at 297. 

Applying our familiar minimum contacts jurisprudence to the unfamiliar and, in some 
respects, metaphysical world of the internet can be conceptually challenging. But “real world” 
analogies - analogies drawn from more familiar realms of the physical world - are not difficult 
to imagine, and while they do not dictate the outcome of the analysis, they can be helpful in 
conceptualizing it. Here’s a real world analogy that might help: 

Because of the prominence of our local American football dynasty, Wisconsinites can 
find a welcome place to watch a Packer game on every continent. It turns out, in fact, that there 
is a particularly welcoming place in Port Douglas, a friendly little town in the north of 
Queensland, Australia. The place is called the Courthouse Hotel. It is called out for special 
recognition on the team’s website. 5 It would not come as a surprise that what motivated the 
Courthouse Hotel’s special Green and Gold trappings was sheer awe of the Packers’ storied 
history. Neither, however, could one claim surprise if it came to light that the motive behind the 
Courthouse Hotel welcoming Packer fans was more commercial than reverential. 

Assuming the latter, if a ute full of Packer fans on their way up to Cape Tribulation 
stopped to watch a game and have a meat pie and fell sick afterword, or stepped into the toilet 
and slipped and fell (not as obvious as it might seem to an Aussie), or became embroiled in an 
injury-producing biff over which is more manly American football or Aussie Rules football, 
would anyone seriously suggest the Courthouse Hotel could be sued in Wisconsin? Or even if 
the Courthouse Hotel were located in Sydney and catered not only to Packer fans, but also 
throngs of Brewer, Bucks, Admiral, Badger, Golden Eagle and Panther fans as well? Although 
the owners of the Courthouse Hotel might be said to have made a connection with Wisconsinites 

5 See "Murphy Takes 5: Hitting the road,” http://www.packers.com/news-and-events/murphv takes 5/article- 
i/Murphv-Takes-.s-Hitting-the-road/b 2 i 7 d 2 i : ;c- 8 Qao- 4 Qdb- 8 cic-Qa. c :e 4 f;Q 7 caee , posted October 6, 2012 
(last visited November 26, 2014). 
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(or at least some of their beloved sports franchises), the connection is simply too attenuated 
with the state itself to constitute a “minimum contact.” 

One final point deserves brief comment. Mr. Salfinger argues that because foreigners 
can more easily be called to account for defamation claims in Australia, the Fairfax defendants 
might have expected to face similar treatment here (“because jurisdiction would lie in their 
home country under analogous circumstances,” Plaintiffs’ Supplemental Response, at 7). 
Therefore, he contends that they could have “anticipate^] being haled into court” here. 

The argument is flawed in two different ways. First, the kind of anticipation that is 
salient for constitutional purposes is anticipation that arises from contacts with the forum state, 
not merely from a reciprocal application of state law, and Mr. Salfinger has not demonstrated 
that the Fairfax defendants had sufficient contact in the first place. In other words, by itself 
anticipation of being sued in the United States is insufficient to support an exercise of 
jurisdiction. Third, Mr. Salfinger concedes that the unstated premise of the argument - that 
American courts should apply Australian law in cases involving Australian defendants - finds no 
support in our law. 

Conclusion 

For all of the foregoing reasons, IT IS HEREBY ORDERED THAT: 

1. The Fairfax defendants’ motion to dismiss is granted. 

2. All claims against the Fairfax defendants are dismissed. 

3. The claims against the remaining defendants are dismissed for lack of service. 

4. This is a final order for purposes of appeal under WlS. Stat. § 808.03(1). 


Richard J. Sankovitz 
Circuit Court Judge 

Dated:_ 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 


Plaintiff, 


-against- 


IndexNo. 152656/2014 
Hon. Peter H. Moulton 


Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Defendants. 

-X 

REPLY AFFIDAVIT IN SUPPORT OF MOTION FOR TRIAL ON PERSONAL 
JURISDICTION OVER DEFENDANTS 

STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

Roy Den Hollander, being duly sworn, deposes and says: 

1 . I am the plaintiff in this action, an attorney admitted to practice in the State of New York, 
and movant via a standing motion for a trial on whether this Court has personal jurisdiction over 
Defendants under New York’s long-arm statutes CPLR § 302 (a)( 1 ) & ( 3 )(i) &(ii) concerning the 
causes of action: Injurious Falsehoods, Tortious Interference with a Prospective Contractual 
Relation, and, in the alternative to both, Prima Facie tort, and as alleged against Defendant 
Shepherd only—Libel. 





Introduction 


2 . Defendants, which includes a newspaper owned by Rupert Murdock’s News Corp, 
committed a number of perjuries and lied by omission in their first set of affidavits; committed 
many of those same offenses again in their second set of affidavits (see Addendum below at p. 
25 , “List of Perjuries and Omissions”); and now, along with attorney Katherine M. Bolger 
(“Bolger”), have criminally hacked into Plaintiffs digital cloud storage or his personal computer 
from which they stole an attorney work product document, all in an effort to avoid personal 
jurisdiction and send Plaintiff the message that if he persists with this case, they will destroy his 
reputation as a lawyer by publishing the hacked personal writings, family pictures, emails, 
histories and financial information as well as attorney work products and will crush his ability to 
oppose their authoritarian PC and feminist ideology by more hacking of his digital cloud or 
personal computer. In effect, they are telling him—“resistance is futile, you will be assimilated” 
to our beliefs or your career assassinated. (The Order to Show Cause motion details the hacking). 

3 . Plaintiff uses his digital cloud in pretty much the same way that people use their Apple 
iClouds—to store on a remote server both personal and business related material, such as, 
attorney work product, financial infonnation, security codes, writings, ideas, contacts, photos, 
music, videos and emails. Plaintiff keeps the same infonnation on his personal computer, which 
is connected to the Internet. 

4 . As explained in Plaintiffs Order to Show Cause motion of March 13 , 2015 , Bolger 
submitted to this Court an exhibit in her opposition to Plaintiffs motion for a trial on personal 
jurisdiction that was an attorney work product document or talking-points that she or Defendants 
or one of Rupert Murdock’s less than ethical private detectives obtained from Plaintiffs digital 
cloud or his personal computer without authorization. 
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5 . Bolger clearly knew the document was attorney work product, but in order to cover that 
up, she refers to it in quotes as “Media Release” that communicates she is quoting from its title 
and also refers to it as Release without quotes. (Bolger Affrm. at U 2 ; Bolger Mem. at 5 , 9 , 17 , 

18 , 19 ). The title of the document, however, is “Responses to Media,” and it clearly shows a list 
of possible answers to reporters’ possible questions. It was never distributed to the media. 

6 . Plaintiff previously worked as an assignment editor, writer and field producer at 
Metromedia TV News and Eyewitness TV News in New York City. He kn ows what the tenn 
“Media Release” means, and that no one ever submits a 17 page “Media Release” in the form of 
the document Bolger hacked. Given Bolger’s experience in representing news organizations, she 
knows that as well, http://www.lskslaw.com/attomey/katherine-bolger. 

7 . Bolger refers to the document as a media release nine ( 9 ) times in her Memorandum in 
order to make sure her lie takes root. Such conduct infers that she intentionally misquoted the 
title in order to trick this Court into believing the hacked document had actually been presented 
to the media, and, therefore, was a public document. Just another incident in her and 
Defendants’ pattern of lying and deception in this case. 

8 . Bolger is exploiting this criminal activity to do what zealots always do when faced with 
those who do not believe as they do—assassinate the dissenter’s work product and character 
through ad hominem attacks invented by falsehood, prevarication and dissembling. (Bolger 
Mem. at 1 , 4 , 5 , 9 , 17 , 18 , 19 ). 

9 . Those personal attacks, however, are legally irrelevant because in considering personal 
jurisdictional, the courts construe pleadings and affidavits in the light most favorable to a 
plaintiff, and resolve all doubts in plaintiffs favor. See, e.g., Hoag v. Chancellor, Inc., 246 
A.D. 2 d 224 , 228 ( 1 st Dept. 1998 ). 
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10. The issue on this motion is whether Defendants’ contacts and activities in New York 


subject them to New York’s long arm statute—not whether Plaintiff is “politically correct.” 

11. The problem on this motion is how to get at the facts concerning jurisdiction, since it is 
only the Defendants who have access to them, and it is they who have so far tried to keep those 
facts hidden through perjury and lying by omission under oath with the assistance of Bolger. 

12. Bolger tries to justify such conduct concerning Defendants’ first set of affidavits by 
saying those affidavits responded to a completely different complaint then the second set of 
affidavits. (Bolger Mem. at 2, 6, 7, 8, 13 14, 15, 16). That is false. The issue of personal 
jurisdiction was the same in the first complaint as the second—the extent of Defendants contacts 
and activities in New York. The Defendants are the same in both complaints. 

13. In addition, Defendants’ second set of affidavits continued many of the perjuries and 
lying by omission over their contacts with New York as did the first set. So Defendants not only 
committed perjury and lied by omission in their first set of affidavits but in their second set as 
well—looks like a pattern. (Please see Addendum at p. 25, which compares the perjuries in both 
sets of affidavits). 

14. Bolger, of course, tries to euphemize the making of falsehoods and omissions under oath 
to this Court on the material issue of jurisdiction as mere inconsistencies. (Bolger Mem. at 1,2, 
7, 8). 

15. Forgery is the most recently discovered offense resorted to by Bolger. Exhibits 5 & 9 of 
Bolger’s Affirmation include an article by McNeilage that is a forgery. 1 Bolger swore under 
penalty of perjury that Exhibits 5 & 9 were “true and correct cop[ies]” of McNeilage’s affidavits 
and her article. In the forged article in Exhibits 5 & 9, Bolger deleted a chart prominently 
displayed as part of the original article (Ex. S) that was published. The chart is evidence of 

1 Forgery is the crime of altering a written instrument so that it appears to be authentic. N.Y. Penal § 170.00. 
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McNeilage’s state of mind when she wrote the article; therefore, it addresses material elements 
in the Injurious Falsehoods and Tortious Interference causes of action. 

16. With all due respect Your Honor, this is really getting ridiculous with Bolger and 
Defendants committing perjury, suborning perjury, lying by omission, hacking a computer and 
now selectively editing the published articles at issue. 

New York’s long arm statute CPLR 302(a)(1) and (3) 

17. Bolger has argued throughout this case that the only jurisdictional issue concerns 
Defamation because she misconstrues the First Amended Complaint to allege only that cause of 
action. (Bolger Mem. at 2, 3, 10, 13, 16). Bolger, therefore, has defaulted on the jurisdictional 
issues concerning Injurious Falsehoods, Tortious Interference with a Prospective Contractual 
Relation, and, in the alternative to both, Prima Facie Tort 

18. Plaintiff alleges, in addition to the “arising from” requirement of CPLR 302(a) addressed 
below at p. 10, that this Court has personal jurisdiction over Defendants under CPLR § 302(a)(1) 
& (3)(i) & (3)(ii) for all the causes of action alleged: 

a. CPLR § 302(a)( 1) requires that Defendants transact business in New York or contract 
to supply goods or services into New York. 

b. CPLR § 302(a)(3) requires that Defendants commit a tort, except for defamation, 
outside of New York that causes injury within New York, and either of 

(i) Defendants regularly do business or regularly solicit business or engage in any 
other persistent course of conduct or derive substantial revenue in New York; or 

(ii) Defendants reasonably expected their conduct would have consequences in New 
York and they derive substantial revenue from interstate or international commerce. 
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19. Defendants are two reporters and their employers: Tory Shepherd (“Shepherd”) is a 
reporter and political editor for The Advertiser-Sunday Mail Messenger owned and operated by 
Advertiser Newspapers Pty Ltd. (“Advertiser”). Amy McNeilage is the education reporter for 
The Sydney Morning Herald owned and operated by Fairfax Media Publications Pty Ltd. 
(“Fairfax”). 

Immediate trial under CPLR § 3211(c) and § 2218 

20. This Court has the authority under CPLR § 3211(c) and § 2218 to hold an immediate trial 
on the issue of personal jurisdiction over Defendants. 

21. When court papers indicate there is a substantial question over personal jurisdiction, the 
jurisdictional question may be disposed of at the threshold of the litigation. Hammond v. 
Hammond, 9 A.D.2d 615, 616 (1 st Dept. 1959). 

22. Defendants’ first set of affidavits (Exhibits A, B, C, D) compared to their second set 
(Exhibits E, F, G, H) show that Defendants committed perjuries and omissions on the material 
issue of personal jurisdiction. (Summarized in Addendum below at p. 25, “List of Perjuries and 
Omissions”; Detailed in Plaintiffs Opposition to Defendants Motion to Dismiss fflf 6-10, 22-50). 

23. Defendants modified their second set of affidavits in response to Plaintiffs First 
Affidavit in Opposition to Dismissal, which exposed numerous perjuries and omissions by 
Defendants concerning personal jurisdiction. 

24. However, the whole story as to Defendants’ contacts with New York is still unknown. 
Many of Defendants initial perjuries and omissions continued into their second set of affidavits 
(Addendum at p. 25, “List of Perjuries and Omissions”), which demonstrates a continuing 
proclivity by the defense to hide the truth. Such conduct by Defendants, which was pennitted by 
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Bolger, reasonably infers that interrogatories, document requests and even depositions will be 
met with more falsehoods, prevarications and dissemblings under oath. 

25. This is not a situation where a party submitted one or two material falsehoods and then 
realized the error itself and withdrew those falsehoods. Here, Defendants and their attorney are 
engaging in a concerted effort to do anything, including hacking a computer and forgery, to 
avoid this Court’s jurisdiction. 

26. Therefore, the only procedure that has a reasonable chance of uncovering the whole truth 
concerning Defendants contacts with New York is a trial on the issue of personal jurisdiction 
where this Court or referee can judge the credibility of Defendants in the witness box where they 
will be subject to cross-examination. 

27. When conflicting affidavits are submitted on the issue of whether defendants are 
transacting business in New York under CPLR § 302(a)(1), that issue should be decided after an 
evidentiary hearing on the matter. Rocha Toussier y Asociados, S.C. v. Rivero, 91 A.D.2d 137, 
140 (1 st Dept. 1983); Stardust Dance Prods., Ltd. v. Cruise Groups Inti, Inc., 63 A.D.3d 1262, 
1265 (3 rd Dept. 2009). 

28. In MPG Associates, Inc. v. Roeske, 112 A.D.3d 590, 591 (2d Dept. 2013), the Second 
Department found that because of “contradictions in the record” as to whether CPLR 302(a)(1) 
applies “a question of fact exists that warrants a hearing . . . .” 

29. In Vandermark v. Jotomo Corp., 42 A.D.3d 931, 933 (4th Dept. 2007), the Fourth 
Department “remit[ted] the matter to Supreme Court for an immediate trial pursuant to CPLR 
3211(c) on the issue whether [Defendant’s] creation and maintenance of a Web site constitute^] 
the transaction of business on the Web site sufficient to confer personal jurisdiction against 
[Defendant] under the long-arm statute [302(a)(1)].” 
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30. In Benson v. Syntex Laboratories, Inc., 161 Misc.2d 822 (N.Y. Sup. Chautauqua Cty. 
1994), the Court chose to conduct a trial on whether the relationship between the parent 
corporation and its subsidiary was such that the subsidiary was merely a department of the parent 
for jurisdictional purposes. Here, News Corp is headquartered in N.Y.C. and News Corp 
Australia, which owns Advertiser, is a wholly owned subsidiary of News Corp and considered by 
News Corp as part of its identity. (Ex. I, “Who We Are”). 

31. According to Prof. David Siegel, “One of the most valuable uses of this power [for an 
immediate trial] is to resolve ... a question about whether there is a basis for extraterritorial 
jurisdiction, such as whether Defendant committed acts within the state justifying long-arm 
jurisdiction under [any of the sections of] CPLR 302 . . . David D. Siegel, Practice 
Commentaries, C3211:47 Immediate Trial of Fact Issue. 

32. An immediate trial on the issue of jurisdiction is therefore applicable to all the sections of 
CPLR § 302 and not just the transacting business clause of § 302(a)(1). 

33. Bolger asserts that Plaintiff must present “admissible evidence” that Defendants have 
sufficient contacts with New York before a trial can be ordered. (Bolger Mem. at 10, 14). 2 In 
effect Bolger claims that Plaintiff must make a prima facie showing that jurisdiction exists 
before this Court can hold a hearing. The New York Court of Appeals disagreed in Peterson v. 
Spartan Industries, Inc., 33 N.Y.2d 463, 467 (1974). It held that a plaintiff need not establish 
prima facie jurisdiction under CPLR 302 before disclosure may be allowed in a hearing, ordered 
pursuant to CPLR 3211(d). CPLR 3211(d) “protects the party to whom essential jurisdictional 
facts are not presently known, especially where those facts are within the exclusive control of the 

2 Bolger’s memorandum at p. 14 continues her “proof” argument by relying on Thomas v. Abate, 213 A.D.2d 251, 
252 (1st Dept. 1995), which did not involve jurisdiction or CPLR 3211, but alleged discrimination in firing a N.Y. 
City employee, and DMP Contracting Corp. v. Essex Ins. Co., 76 A.D.3d 844, 847 (1st Dep’t 2010), which also did 
not involve jurisdiction or CPLR 3211, but interpretation of an insurance contract. Bolger simply found cases that 
had some words she wanted for quotes even though those words applied to completely unrelated issues. 
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moving party [defendant]. The opposing party [plaintiff] need only demonstrate that facts ‘may 
exist’ whereby to defeat the motion.” Id. at 466. 

34. Bolger also argues that the cost of requiring Defendants to come to New York to testily is 
prohibitive. (Bolger Mem. at 1,2, 17, 18). One of the requirements under CPLR 302(a)(3)(h) is 
to assure that a defendant is economically big enough to be able to defend a New York law suit 
without undue hardship. Siegel, N. Y. Practice. § 88 (5th ed.). Both Advertiser and Fairfax fit 
that description. They are not mom and pop struggling enterprises confined to an island 
continent. Besides, Plaintiff is willing to have Defendants testify via an electronic hook-up, if 
pennit by Your Honor. 

35. The importance of an early detennination of the jurisdictional question is an overriding 
factor here, since Defendants’ objection to personal jurisdiction may implicate the statute of 
limitations. If a dismissal for lack of personal jurisdiction occurs after the original statute of 
limitations has expired, Plaintiff will be barred by the statute of limitations from bringing a new 
action because the additional six months provided by CPLR § 205(a) will not apply. Siegel, 

N. Y. Practice § 52 (5th ed.). 

36. The statute of limitations for the Injurious Falsehoods cause of action and, in the 
alternative, Prima Facie Tort expired January 12, 2015, for Shepherd’s article and January 14, 
2015, for McNeilage’s article; the Libel cause of action expired January 12, 2015, for one of 
Shepherd’s articles, Januaryl4, 2015, for two of her articles and will expire June 18, 2015, for 
the fourth of her articles; lastly the Tortious Interference cause of action expires in January 2017. 

37. Further, if it is found at a trial on jurisdiction that the New York long-arm statute does not 
apply, the need for summary judgment motions or a plenary trial will no longer exist, and, “even 
if the issue is decided differently, a substantial saving of time will still result.” See Usher v. 
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Usher, 41 A.D.2d 368, 370 (3d Dept. 1973), superseded by statue on a different issue, Unanue v. 
Unanue, 141 A.D.2d 31, 35-37 (2d Dept. 1988); 2 N.Y.Prac., Com. Litig. in New York State 
Courts § 7:52 Immediate Trial (3d ed.). 

38. Without a trial on the issue of jurisdiction, Defendants will continue to commit perjury 
and lie by omission, aided by Bolger, on the threshold issue of personal jurisdiction. 

39. If this Court decides not to allow a trial on the issue of personal jurisdiction over 
Defendants then all pleadings and affidavits concerning personal jurisdiction should be construed 
most favorably for Plaintiff because no evidentiary hearing has been held. Hoffritz for Cutlery, 
Inc. v. Amajac, Ltd., 763 F.2d 55, 57 (2nd Cir. 1985). 

“Arising from” under CPLR 302 

40. Defendants argue that there is no need for a trial, no need for discovery because the 
causes of action have to arise from each and every contact that Defendants have with New 
York—that is wrong. (Bolger Mem. at 2, 10, 11, 12, 16). 

41. “The meaning given to ‘arising from’ may vary depending on the specific clause of 
CPLR 302 in question.” Weinstein Korn & Miller, New York Civil Practice, ]J 302.04 Specific 
Jurisdiction and Requirement of Nexus. 

42. CPLR § 302(a)(1) and (3) have different requirements, id., and even the two clauses in 

CPLR §302(a)(l), “transacts any business within the state or contracts anywhere to supply goods 

or services in the state,” have “arising” requirements that are somewhat different. 

“Arising from” under CPLR 302(a)(3)(i) & (ii), tort committed outside of state causing injury 
within, except for defamation. 

CPLR 302(a)(3)(i) requires that a defendant “regularly does or [regularly] solicits business, 
or engages in any other persistent course of conduct, or derives substantial revenue from goods 
used or consumed or services rendered, in the state . . . .” (Emphasis added). 
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43. “The cause of action sued on, however, need not be related to those New York activities. 
Requiring those activities is designed to assure only that the defendant’s overall contact with 
New York is substantial enough to make it reasonable to subject the defendant to jurisdiction 
here.” Siegel, N.Y. Practice. § 88 (5th ed.); see Ingraham v. Carroll , 90 N.Y.2d 592, 597 (1997). 

44. “[Unlike 302(a)(1)] CPLR 302(a)(3)(i) does not require any connection between 
defendants’ regular activities and the particular tortious act or the cause of action arising from 
it.” Hearst Corp. v. Goldberger, 1997 U.S. Dist. LEXIS 2065 at *46 (S.D.N.Y. 1997)(citing 
Weinstein, Korn & Miller, New York Civil Practice: CPLR § 302.14 at 3-156 to 3-157 (1996)). 

45. Under CPLR 302(a)(3)(i), the combination of regular solicitation to sell products in New 
York, plus a tortious injury in New York, will suffice for personal jurisdiction even if there is no 
relationship between the solicitation and the injury. See Joseph McLaughlin, Practice 
Commentary to CPLR § C302:21 atpp. 109-10 (McKinney’s 1990)(unlike CPLR § 302(a)(1), 
the cause of action under CPLR 302(a)(3) need not arise out of the transacted business)). 

46. The cause of action sued upon, however, which cannot be defamation, has to arise out of 
the tortious act without the state. LaMarca v. Pak-Mor Mfg. Co., 95 N.Y.2d 210, 214 (2000). 

47. Here the causes of action for Injurious Falsehood and Tortious Inference with a 
Prospective Contract, or, in the alternative to both, Prima Facie Tort, arose out of the articles 
created in Australia. 

48. The full extent of Defendants’ conduct in New York for CPLR 302(a)(3)(i) purposes and 
whether Advertiser or Fairfax’s revenues from New York are substantial requires a factual 
inquiry. Siegel, N.Y. Practice. § 88 (5th ed.). 


11 



49. CPLR 302(a)(3)(ii) requires that a defendant “expects or should reasonably expect the act 
to have consequences in the state and derives substantial revenue from interstate or international 
commerce . . . (Emphasis added). 

50. The first clause concerns foreseeability, which ties the case to New York and satisfies 
due process. Ingraham v. Carroll, 90 N.Y.2d 592, 598-599 (1997). The causes of action are not 
required to arise out of a defendant’s foreseeability, just the out-of-state tort. See id. 

51. Whether Defendants foresaw the consequences of their five articles is a factual inquiry. 
They did not, however, have to foresee the specific injury-producing events within the state. 
LaMarca v. Pak-Mor Mfg. Co., 95 N.Y.2d 210, 215 (2000). A defendant need only reasonably 
foresee that any defect in its product, here the articles’ interference and falsehoods, would have 
direct consequences within the State. Id. 

52. Where consumers throughout the U.S. and in New York can purchase a defendant’s 
goods online or from a dealer, then foreseeability is satisfied. McGlone v. Thermotex, Inc., 740 
F.Supp.2d 381, 384 (E.D.N.Y. 2010). 

53. Further, foreseeability exists where a defendant (1) ships its product directly into New 
York State, Prentice v. Demag Material Handling, Ltd., 80 A.D.2d 741, 742 (4 th Dept. 1981); 

(2) uses an agent through which substantial sales take place in New York; Re v. Breezy Point 
Lumber Co., 118 Misc. 2d 206, 210 (Sup. Ct. Queens Cty. 1983); or (3) sells its products 
worldwide with direct and indirect sales into New York, Reynolds v. Aircraft Leasing, Inc., 194 
Misc. 2d 550, 554 (Sup. Ct. Queens Cty. 2002). 

54. Both Advertiser and Fairfax’s websites offer for sale their respective online newspapers 
throughout the U.S. and New York. (For Advertiser Ex. E at U 6; for Fairfax Ex. G at f 6). The 
extent of sales in New York, however, has not been revealed to the Court. 
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55. In addition, News Corp Australia’s business relationship with Digital First Media in New 
York City (Ex. J) and Press Reader (Ex. K) may involve selling Advertiser stories in New York, 
but such information has not been revealed to the Court. The same is true for Fairfax and its 
business relationships with News Alert (Ex. L) and World Media, Inc. (Ex. M at 5) in New York 
as well as Press Reader (Ex. K). 

56. The second clause of CPLR 302(a)(3)(ii) is to assure that a defendant is economically big 
enough to be able to defend a New York law suit without undue hardship. Siegel, N. Y. Practice 
§ 88 (5th ed.). 

57. The “interstate commerce” prong of clause (ii) requires no direct contact with New York 
State. Ingraham v. Carroll, 90 N.Y.2d 592, 598 (1997). “It must be noted that there need be no 
connection between the tortious act and the deriving of substantial revenues from interstate or 
international commerce”; that is, the causes of action are not required to arise out of a 
defendant’s “bigness.” Gonzales v. Harris Calorific Co., 64 Misc.2d 287, 291 (Sup. Ct., Queens 
Cty. 1970). Whether Defendants Advertiser and Fairfax are sufficiently “big” is a factual issue. 

“Arising from” under CPLR 302(a)(1): transacts any business or contracts to supply goods. 

Transacts any business within the state. 

58. Defendants’ interactions with and activities within New York, along with their nature and 
quality, are to be considered in their totality in order to detennine whether a court has personal 
jurisdiction over Defendants. Longines-Wittnauer Watch Co. v. Barnes & Reinecke, Inc., 15 
N.Y.2d 443, 457-458 (1965)(still precedential for whether circumstances constitute transaction 
of business); Paterno v. Laser Spine Institute, 112 A.D.3d 34, 40 (2d Dept. 2013)(citing Parkas 
v. Parkas, 36 A.D.3d 852, 853 (2d Dept. 2007)); Data Cure Evolution Inc. v Allied Wallet, Inc., 
2013 N.Y. Misc. LEXIS 764 (Sup. Ct. Queens Cty. January 24, 2013)(“The totality of the 
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nonresident defendant’s activities within the forum state is considered in order to detennine 
whether its contacts satisfy the ‘transacting business’ requirement.”); Best Van Lines, Inc. v. 
Walker, 490 F.3d 239, 242 (2d Cir. 2007); D.H. Blair & Co., Inc. v. Gottdiener, 462 F.3d 95, 104 
(2d Cir. 2006). 

59. New York courts have held that a claim “aris[es] from” a particular transaction when 
there is “some articulable nexus between the business transacted and the cause of action sued 
upon,” McGowan v. Smith, 52 N.Y.2d 268, 272 (1981), or when “there is a substantial 
relationship between the transaction and the claim asserted,” Kreutter v. McFadden Oil Corp., 71 
N.Y.2d 460, 467 (1988). 

60. In addition, the U.S. Second Circuit in applying CPLR 302(a)(1) held that “A cause of 
action arises out of a defendant’s New York transactions when it is ‘sufficiently related to the 
business transacted that it would not be unfair to deem it to arise out of the transacted business.’” 
PDKLabs, Inc. v. Friedlander, 103 F.3d 1105, 1109 (2d Cir. 1997)(citation omitted). 

61. The following cases support that the Injurious Falsehoods and Tortious Interference, or, 
in the alternative to both, Prima Facie Tort, causes of action arise out of Advertiser and Fairfax, 
two large corporations, transacting business in New York. 

62. In Licci v. Lebanese Canadian Bank, 20 N.Y.3d 327, 339 (2012), concerning claims 
under the Anti-Terrorism Act, the Alien Tort Statute, and for negligence or breach of statutory 
duty in violation of Israeli law, the Court of Appeals held that the arising from prong of section 
302(a)(1) does not require a causal link between a defendant’s New York business activity and a 
plaintiffs injury. Arising from “is relatively permissive” and requires, “at a minimum, a 
relatedness between the transaction and the legal claim such that the latter is not completely 
unmoored from the former.” Id. at 339. “[It] does not require that every element of the cause of 
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action pleaded must be related to the New York contacts; rather, where at least one element 
arises from the New York contacts, the relationship between the business transaction and the 
claim asserted supports specific jurisdiction under the statute.” Id. at 341. 

63. In Legros v. Irving, 38 A.D.2d 53 (1st Dept. 1971), appeal dismissed, 30 N.Y.2d 653 
(1972), the Court held that “There is no requirement that jurisdiction be grounded upon either the 
final act or the ultimate act causing the injury .... It is sufficient if the cause of action is related 
to and grows out of the transaction of business in New York.” 

64. In Singer v. Walker, 15 N.Y.2d 443, cert, denied sub nom., Estwing Mfg. Co. v. Singer, 
382 U.S. 905 (1965), defendant solicited business in New York and shipped substantial 
quantities of a hammer into New York where plaintiffs aunt bought one and gave it to plaintiff, 
an infant, who was injured while using it in Connecticut. Jurisdiction was upheld as arising out 
of defendant’s transaction of business in New York under CPLR 302(a)(1). 

65. A modicum of research by Plaintiff revealed that Defendants Advertiser and Fairfax 
engaged in the following activities—activities that Defendants covered-up—which concern and 
support Defendants’ core business of publishing news stories to over 7 million readers: 

a. News Corp Australia has a partnership with Digital First Media of New York City 
concerning Advertiser websites. (Ex. J). The exact nature and operations of the 
partnership in New York have not been revealed by Defendant Advertiser. 

b. News Corp Australia, sole owner of Advertiser, is identified as part of News 
Corp, which is headquartered in N.Y.C. (Ex. I). The Fourth Department in 
Porter v. LSB Industries, Inc., 192 A.D.2d 205, 213 (1993), held that the parent- 
subsidiary relationship is insufficient to confer personal jurisdiction unless there is 
a showing “that the subsidiary is, in fact, merely a department of the parent.” The 
exact relationship among News Corp, News Corp Australia and Advertiser has 
not been revealed by Defendant Advertiser. 

c. The Advertiser-Sunday Mail Messenger published 12 articles concerning New 
York in 2014. 
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d. Bloomberg lists the Chairman for Advertiser as Brian Leonard Sallis with a 
corporate address of 1211 Avenue of the Americas, N.Y., N.Y. (Ex. O). 

e. Fairfax has a “representative,” World Media, Inc. in New York City for selling 
advertisements in its Sunday newspaper edition, which indicates New Yorkers use 
the paper to purchase items; otherwise, why sell advertisements in New York. 

(Ex. M). 

f. Fairfax had two reporters and an office in New York apparently as of 2012. (Exs. 
P, Q, G at ]f 8). The question now is what replaced them. 

g. The Sydney Morning Herald published 13 articles concerning New York in 2014. 

h. Press Reader, a Canadian company, expands print and online circulation in 
international markets and has major partnerships with Fairfax and News Corp 
Australia, which owns Advertiser. (Ex. K). The exact nature and operations of 
these partnerships in New York have not been revealed by Defendants. 

i. Fairfax has a joint venture with the New York company News Alert LLC to 
provide business news to people in the U.S. (Ex. L). The exact nature and 
operations of this joint venture in New York have not been revealed by Fairfax. 

j. The Sydney Morning Herald online provides “access to exclusive discounts, 
events and competitions, unlimited access to our award-winning tablet apps, 
interactive quizzes, crosswords, Sudoku free in the iPad app.” (First Am. Cmplnt. 
]f 30). The website offers: an interactive photographer section called “Clique” 
where readers can publish their photographs, win prizes and receive advice; an 
online SMH Shop where readers can purchase art and other gifts; accounts for 
readers to receive “tweets”; the “goodfood” section that provides recipes; 
investment research and advice; and was offering a cruise trip for two from Spain 
to Italy, http://www.smh.com.au/. How many New Yorkers take advantage of 
these services has not been revealed. 

k. Advertiser and Fairfax knowingly solicit New York subscribers via their websites, 
sell their online newspapers and other products and services to New Yorkers, such 
as the New York Australian Community (Ex. R), and “shipped” their respective 
newspapers that contained the articles at issue in this case into New York via their 
websites. 

l. Bolger’s firm may be the one Advertiser and Fairfax regularly use for New York 
matters. 

66. Defendants Advertiser and Fairfax clearly have a financial interest in New Yorkers 
purchasing their online newspapers, products and services, and have taken actions in New York 


16 



with an eye toward promoting those sales, see Gleason Works v. Klingelnberg-Oerlikon Geartec 
Vertriebs-GmbH, 58 F.Supp.2d 47, 51 (W.D.N.Y. 1999), that included the five articles out of 
which the causes of action arose injuring Plaintiff. 

67. Attorney Bolger unsuccessfully tries to analogize Salfinger v. Fairfax Media Ltd., No. 
13-cv-0100081, slip op. at 8-10 (Wis. Cir. Ct. Dec. 8, 2014), to this case. (Bolger Mem. at 1, 16 
n.6). In Salfinger, the only activity of Fairfax in Wisconsin was the modern day equivalent of 
placing an advertisement in a circular distributed within the state. Here, Fairfax and Advertiser’s 
contacts that Bolger has not been able to hide are far more extensive. (PI. Opp. Aff. 22-53). 

68. As for Defendant Shepherd transacting business in New York, an analogy with McQueen 
v. Huddleston, 17 F.Supp.3d 248, 251-252 (W.D.N.Y. 2014), is useful. 

69. In McQueen, an out-of-state attorney sent a collection letter into the state that initiated 
contact with plaintiff, and made at least two telephone calls to plaintiff and left voicemails 
related to his debt collection efforts. “These activities demonstrate a substantial, direct 
relationship between defendant’s collection transactions within the state and the claims asserted 
by plaintiff in this action, sufficient to authorize the court’s exercise of long-arm jurisdiction 
under C.P.L.R. § 302(a)(1).” Plaintiff claimed the attorney violated the Fair Debt Collection 
Practices Act. 

70. Defendant Shepherd, Advertiser’s Political Editor and author of four of the five articles at 
issue, sent one email initiating contact with Plaintiff in New York (Ex. V), made one telephone 
call to Plaintiff that resulted in a short interview (Ex. F f 13), sent six emails to Prof. Miles Groth 
in New York (Ex. U), researched Plaintiffs cases on file in New York and apparently relied on 
Internet bloggers located in New York as part of researching and composing her four articles that 
she must have known would be posted on The Advertiser-Sunday Mail Messenger website. 
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71. Therefore, key information used by Defendant Shepherd in her four articles was gained 
from her contacts with New York. How much and the extent of her contacts have not been fully 
revealed by Shepherd after attempting to hide her contact with Prof. Groth. 

72. Where the information used to commit a tort comes from business activity in New York, 
it is sufficient for personal jurisdiction. See Southridge Capital Management, LLC v. Lowry, 188 
F.Supp.2d 388, 398 (S.D.N.Y. 2002). Shepherd admits in both her affidavits that her business 
responsibilities included researching, sourcing and writing articles. (Exs. B 3 & F ]J 3). 

73. The causes of action concerning Defendant Shepherd arose from her New York activities 
because those activities substantially contributed to the researching, sourcing and writing of her 
four articles on which the causes of action for her Injurious Falsehoods, Tortious Interference 
and Libel are based. See Davis v. Costa-Gavras, 595 F.Supp. 982, 986 (S.D.N.Y. 1984). 

74. Bolger wrongly relies on Trachtenberg v. Failedmessiah.com, — F.Supp.2d —, 2014 
WL 4286154 (E.D.N.Y. 2014), which only deals with defamation, to argue that Shepherd did not 
transact business in N.Y. with regard to the Injurious Falsehood and Tortious Interference 
actions. (Bolger Mem. at 11). 

75. As to Shepherd’s libel, Trachtenberg is factually distinguishable. The Trachtenberg 
defendant’s only contact with New York connected to the alleged defamation, besides its 
website, was accessing a N.Y. Government website from out of state. Here Shepherd 
interviewed Plaintiff over the telephone, engaged in a two-month conversation via email with 
another New York resident, and researched cases filed in New York as well as interviews and 
writings made in New York. 

76. When a non-domiciliary engages in purposeful business transactions in New York, here 
Shepherd researching and sourcing her articles, and makes defamatory statements based on those 
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transactions that she knows will be published in New York via her employer’s website, New 
York courts may exercise jurisdiction over her for defamation. Cf. GTP Leisure Products, Inc. v. 
B-WFootwear Co., Inc., 55 A.D.2d 1009, 1010 (4 th Dept. 1977). 

77. Bolger also mistakenly relies on SPCA of Upstate New York, Inc. v. American Working 
Collie Ass ’n, 18 N.Y.3d 400, 405 (2012)—another defamation case—to argue Shepherd did not 
transact any business in New York concerning the Libel cause of action. In SPCA, the 
defendant’s only contacts with New York were not “to conduct research, gather information or 
otherwise generate material to publish on [defendant’s] Web site.” SPCA at 405. Here 
Shepherd’s numerous emails, a telephone call and research over the Internet of New York 
websites, such as records on file in the U.S. Southern District Court of New York and the Second 
Circuit Court of Appeals, were all for gathering information for her four articles to be posted on 
The Advertiser-Sunday Mail Messenger website. 

78. In addition, Shepherd’s libelous statements concerned the New York activities of a New 
York resident. They impugned the professionalism of an attorney whose legal career is centered 
in New York. The statements were drawn from New York sources, and the brunt of the harm, in 
terms of injury to his professional reputation, was suffered and will continue to be suffered in 
New York. In sum, New York is one of the focal points of the story and the harm suffered. 
Jurisdiction over Shepherd for Libel is therefore proper in New York. See Calder v. Jones, 465 
U.S. 783, 788-789(1984). 

79. If Shepherd’s own contacts with the state do not satisfy the transacting any business 
requirement for any of the causes of action against her, then this Court’s jurisdiction over 
Advertiser can be imputed to Shepherd under an agency theory, since she acted on behalf of 
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Advertiser. See Hypoxico, Inc. v. Col. Altitude Training LLC, 2003 WL 21649437, at *3 
(S.D.N.Y. July 14, 2003)(citation omitted). 

80. Agency requires that Shepherd be a primary actor in orchestrating the allegedly tortious 
conduct: Injurious Falsehoods, Tortious Interference and her Libel. Karabu Corp. v. Gitner, 16 
F.Supp.2d 319, 323 (S.D.N.Y. 1998)(citing Retail Software Servs., Inc. v. Lashlee, 854 F.2d 18, 
22 (2d Cir. 1988)). 

81. Without Defendant Shepherd’s volitional efforts, the five articles at issue in this case 
would not have existed to cause the harm they did and are doing. Defendant McNeilage’s 
article was induced by Shepherd’s initial January 12, 2014, article. (Ex. S). 

82. Defendant McNeilage can also be viewed as Fairfax’s agent for Injurious Falsehoods and 
Tortious Interference, or, in the alternative to both, Prima Facie Tort, since without her, Fairfax 
would never have approved and published her one article. No libel is alleged against McNeilage. 

83. Neither Defendant Shepherd nor McNeilage can hide behind the fiduciary shield doctrine 
as employees because the New York Court of Appeals has refused to adopt it. Kreutter v. 
McFadden Oil Corp., 71 N.Y.2d 460, 469 (1988). 

Contracts anywhere to supply goods or services in the state. 

84. Under this clause of CPLR 302(a)(1), there is no requirement that the plaintiff be the 
party to whom the goods or services were to be delivered, or that the plaintiff be in privity with 
the supplier. Weinstein Korn & Miller, New York Civil Practice, ]f P 302.10 Contract to Supply 
Goods or Sendees Within State. 

85. “The utility of the ‘contracts anywhere’ clause is plain in the vast realm of the mail order 
catalog and in mail solicitations generally. Every time a New Yorker orders something by mail 
and the seller at the other end sends it on, he has apparently contracted ‘to supply goods’ in the 
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state and on the face of CPLR 302(a)(1) that would mean jurisdiction.” Siegel, N.Y. Practice § 
86A (5th ed.). Today, the mail order catalogs and solicitations are made electronically over the 
Internet. 

86. In Wholesale Wood Supplies, Inc. v. Blanchard Industries, Inc., 101 A.D.2d 878, 879-880 
(2d Dept. 1984), the court examined the language of “contracts anywhere” and held that the 
legislature intended it “to abrogate the ‘mere shipment’ rule established by prior case law,” and 
concluded that it must therefore be given “a broad construction. ... As intended by its drafters, 
the [clause] deems the shipment of goods into the State or the performance of services in the 
State to be an act by which a nondomiciliary avails itself of the privilege of conducting activities 
in the State, Recommendation of the Law Rev. Comm to the 1979 Legislature, 1979 McKinney’s 
Session Laws of NY, p. 1453; see Farrell, Civil Practice, 31 Syr. L. Rev. 15, 25-26).” 

87. When injury within New York results from those goods or services, then the creator of 
those goods or provider of those services is within the jurisdiction of New York. See Tonns v. 
Spiegel’s, 90 A.D.2d 548, 550 (2d Dept. 1982)(manufacturer shipped defective goods into New 
York that caused a person injury.). 

88. Advertiser and Fairfax must have contracted with some firm or firms to create and 
maintain their newspapers’ websites in order to provide online access for New Yorkers, among 
others. Which firms and the specifics of those contracts have not been revealed by Defendants. 

89. According to the Australian Community of New York (Ex. R), “many” of its 20,000 
members subscribe to the Advertiser and Fairfax websites. Such subscriptions are contracts that 
supply goods and services to New Yorkers. How many of these contracts and contracts with 
other New Yorkers have not been revealed by Defendants Advertiser and Fairfax. 
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90. Defendants Shepherd and McNeilage’s employment contracts with their employers 
probably contain a provision in which their articles will be distributed in New York via their 
employers’ websites or otherwise. If so, then both have contracted to supply goods or services to 
New Yorkers. The facts concerning those contracts have not been revealed by Defendants. 

91. All of the causes of action: Injurious Falsehoods, Tortious Interference with a 
Prospective Contractual Relation, or, in the alternative, Prima Facie tort, and Libel by Shepherd 
arise from the articles at issue here that by contract were supplied to New York readers; 
therefore, jurisdiction is satisfied under the second clause of CPLR 302(a)(1) for all Defendants. 
Agency under CPLR 302 

92. The causes of action do not have to arise only out of Defendants activities, but can arise 
out of their agents’ activities in New York. CPLR § 302(a). 

93. News Corp Australia, the sole owner of Advertiser, has a partnership with Digital First 
Media of New York City concerning Advertiser websites, (Ex. J); Fairfax and News Corp 
Australia have major partnerships with Press Reader, which expands print and online circulation 
in international markets, (Ex. K); Fairfax has a joint venture with the New York company News 
Alert LLC concerning providing news to the U.S. market (Ex. L); and Fairfax has a 
“representative,” World Media Inc., in New York City for selling advertisements in its Sunday 
newspaper edition, which indicates New Yorkers’ interest in that paper. (Ex. M). 

94. The specifics of Defendants Advertiser and Fairfax’s partnerships, joint ventures or 
contracts with these companies have not been revealed by Defendants, but they appear to be 
arrangements to provide and facilitate Defendants reported stories into the New York market, 
such as the five articles at issue in this case from which the causes of action arise. 
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95. The above cited companies would be agents of Defendants Advertiser or Fairfax by 
acting in New York for the benefit of, with the knowledge and consent of, and under some 
control of Defendants Advertiser and Fairfax. Kreutter v. McFadden Oil Corp., 71 N.Y.2d 460, 
467 (1988); New Media Holding Co. LLC v. Kagalovsky, 97 A.D.3d 463, 464 (1 st Dept. 2012). 

96. Under New York law, “where there is joint control of a business enterprise—similar to 
that existing in a partnership or joint venture” there is enough control to establish prima facie the 
element of agency so as to satisfy long-ann jurisdiction. CutCo Industries, Inc. v. Naughton, 806 
F.2d 361, 366 (2d Cir. 1986). However, without more facts from Defendants, the issue of 
agency is unsettled. 

Conclusion 

97. Bolger’s opposition to a trial on personal jurisdiction continues the strategy of her motion 
to dismiss in which she asserts the Injurious Falsehood and Tortious Interference causes of action 
are really for Libel and ignores the rule that the allegations of personal jurisdiction are construed 
in the favor of the Plaintiff—not Defendants, until a hearing is held. 

98. Bolger’s libel arguments ignore many of her clients’ statements and their implications 
(PL Opp. Aff. ]J 63) while conclusory alleging others are opinions and pretending that 
Defendants’ falsehood of Plaintiff being “anti-feminist” is true. (Bolger Mem. at 1, 4, 18, 19). 
That, of course, depends on how Defendants used that term, and they clearly use it to mean “anti¬ 
female.” 

99. For example, Shepherd repeatedly calls the creators of the Males Studies courses, which 
includes Plaintiff, “misogynists”—haters of women. (. Pathetic bid for victimhood by portraying 
women as villains, Tory Shepherd, The Advertiser, January 14, 2014, Ex. T). So for Shepherd, 
“anti-feminist” means anti-women. Plaintiff, however, defines “feminist” the same way Women 
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Against Feminism do—one who believes in the “vilification of men, support for female 
privilege, and a demeaning view of women as victims rather than free agents.” (PL Opp. Aff. f 
2). Bolger also equates the term “anti-feminist” to that of anti-women, anti-female and anti the 
“women’s rights movement,” (Bolger First Mem. Dismiss at 3, 5, 20, 22). So Defendants and 
Bolger’s usage of the term is dramatically different from Plaintiffs, but Bolger simply ignores 
that fact. 

100. Another part of Bolger’s strategy is that by repeating the tenn “anti-feminist” over 
and over again, she is hoping to depict Plaintiff as a miscreant not disserving of the law’s 
protection and intimidate him into withdrawing the complaint. (Bolger Mem. at 1,4, 18, 19). It 
is called litigation by personal destruction. 

101. Even if Plaintiff is a miscreant, the 1927 U.S. Supreme Court decision in Buck v. 
Bell, 274 U.S. 200, has been thoroughly discredited in the Courts. Buck endorsed negative 
eugenics, which was a movement to improve the human race by eliminating “defectives.” So if 
in the eyes of PC-feminist ideology and Bolger—who suborns perjury, hacks computers and 
submits forged exhibits—Plaintiff is a “defective,” due process still entitles him to protection 
under the law. (Bolger Mem. arguing Plaintiff is a defective at 4, 5, 8, 17, 18, 19). 

102. Bolger also complains about Plaintiff insulting her clients Shepherd and 
McNeilage in court documents and his “iCloud” or personal computer that she hacked into. 
(Bolger Mem. at 5, 16, 17). Those two alleged reporters demeaned, denigrate and demonized 
Plaintiff to over 7 million readers. At the very least, Plaintiff has the right to do the same to them 
in the spirit of quid pro quo —one bad turn deserves another. Plaintiffs audience, however, is 
limited to Court personnel and the odd lot member of the public who might take the time to read 
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the papers. So the misandrists from down under and Bolger have nothing to complain 
about—they are still ahead. 

Addendum: List of Perjuries and Omissions by Defendants 

Defendant Advertiser relies on Michael Cameron, either National Editorial Counsel at News 
Corp Australia (doing business as News Limited)(Ex. A ][ 2) or National Editorial Counsel at 
News Limited (doing business as News Corp Australia)(Ex. E ]J 2). Cameron’s confusion over 
who is “doing business as” and for whom simply makes the relationship among News Corp 
Australia, News Limited and Advertiser even murkier. Further, such uncertainty in his role and 
whom he actually works for raises concern as to his knowledge of jurisdictional facts. 

Lie 1 st Aff: Advertiser “does not sell any products in New York.” (Ex. A 7). 

Exposed: Advertiser sells The Advertiser-Sunday Mail Messenger paper (“The 

Advertiser”) to members of the Australian Community in New York City. 
(Ex. R). 

Revision 2d Aff: Advertiser “does not directly sell any products in New York.” (Ex. E ]{ 7, 
emphasis added). 

Questions: Aren’t subscriptions over the Internet to the Australian Community in New 

York City direct sales? 

Does Advertiser sell products in New York through agents? 


Advertiser “does not publish in New York.” (Ex. A ]f 7). 

Advertiser publishes The Advertiser in New York via its website because the 
site of downloading is considered the site of publication, see Penguin Group 
(USA), Inc. v. American Buddha, 16 N.Y. 3d 295, 301 (2011). 

None, Advertiser continues with the falsehood. (Ex. E 7). 

How many New Yorkers are subscribers and what types of goods or services 
are provided them? 

What do News Corp Australia’s partnerships with Digital First Media, located 
in N.Y.C., and Press Reader, a Canadian company, do for Advertiser in New 
York? 

Do they act as agents? 


Advertiser “does not target any New York audience.” (Ex. A f 8). 

Published 12 articles concerning New York in 2014 and many of the members 
of the Australian Community in New York City subscribe to The Advertiser. 
(Ex. R). 

The Advertiser “does not target subscribers in New York.” (Ex. E 8). 

What criteria does The Advertiser use in determining to publish a story 
concerning New York and what sources in New York does it use? 

How many subscribers in New York? 


Lie 1 st Aff: Advertiser does not have employees in New York. (Ex. A f 10). 

Exposed: Bloomberg lists the Chairman for Advertiser as Brian Leonard Sallis with a 

corporate address of 1211 Avenue of the Americas, N.Y., N.Y. (Ex. O). 


Lie 1 st Aff: 
Exposed: 

Revision 2d Aff: 
Questions: 


Lie 1 st Aff: 
Exposed: 

Revision 2d Aff: 
Questions: 
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Revision 2d Aff.: None, Advertiser continues with the falsehood. (Ex. E f 11). 

Questions: Why is the business address of the Chairman for Advertiser in New York? 

Who else at Advertiser has a business address at News Corp or in New York? 


Lie 1 st Aff: Advertiser “does not have any business ventures in New York.” (Ex. A ][ 9). 

Exposed: On January 27, 2014, News Corp Australia, sole owner of Advertiser, entered 

into a partnership agreement with Digital First Media, headquartered in New 
York City, to provide advertising and marketing solutions for all its websites, 
which include The Advertiser website on which four of the five articles at 
issue here were published. (Ex. J). 

Revision 2d Aff: None, Advertiser continues with the falsehood. (Ex. E f 10). 

Question: What exactly does the partnership with Digital First Media entail? 


Lie 1 st Aff: Omitted relationship between Rupert Murdock’s News Corp headquartered in 

New York and News Corp Australia which controls Advertiser (Ex. A ][ 3). 
Exposed: News Corp Australia is considered part of News Corp’s identity. (Ex. I). 

Revision 2d Aff: News Corp Australia is a wholly-owned subsidiary of News Corp in N.Y., 
which “make[s] broad policy decisions” for Advertiser. (Ex. E ]J]| 4, 5). 
Question: Exactly what decisions does News Corp in N.Y.C. make for Advertiser? 


Defendant Tory Shepherd is the Political Editor for The Advertiser-Sunday Mail Messenger 
(“The Advertiser”) owned and operated by Advertiser. 

Lie 1 st Aff: In researching her articles, Shepherd’s only contact with New York was an 

email and telephone conversation with Plaintiff. (Ex. B ]flf 9, 11). 

Exposed: Shepherd had also contacted Miles Groth, Ph.D., a professor and resident in 

New York City, with six emails over a period of two months. (Ex. U). 
Revision 2d Aff: She “forgot.” 3 (Ex. F ]f 14). 

Question: What other research contacts and sources did she have that involved New 

York? 


Lie 1 st Aff: Shepherd emailed Plaintiff “requesting comment on the controversy . . . .” 

(Ex. B If 9). 

Exposed: The email did not request comment on any controversy. It stated, “I’m trying 

to get in touch for a story I’m doing on the UniSA course you’re involved 
with, but can’t find a phone number for you-could you please get in touch?” 
Also, at that time, there was no controversy. (Ex. V). 

Revision 2d Aff: No revision, she still claims her email was “requesting comment on the 
controversy . . . .” (Ex. Ff 11). 

Question: Didn’t the controversy begin with her contacting Dr. Gary Misan at the 

University and accusing Plaintiff of being a “member of extreme right wing 
groups in the USA”? 


3 When Plaintiff worked for Eyewitness TV News and Metromedia TV News in N.Y.C. he kept a list of everyone 
interviewed for stories he produced, which is common in the media. 
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Lie 1 st Aff.: 


Shepherd wrote only “two” articles regarding the Male Studies courses. (Ex. 
B t 4). 

Exposed: She wrote four articles. (Ex. W). 

Revision 2d Aff.: She wrote “articles” and lists the four. (Ex. F ][]j 4-8). 

Questions: How could she have forgotten about an article she wrote after being served 

with the complaint, which was just two months prior to her first affidavit, or 
the second of two articles that she wrote on January 14, 2014? 

What other writings has she written and published on the Male Studies 
courses? 


Shepherd implies that the two articles were only published in print in 
Australia by failing to mention they were published on The Advertiser 
website. (Ex. B 7, 8). 

All four kn own articles appeared on the The Advertiser website. (Ex. W). 
The four articles appeared on The Advertiser website. (Ex. F 5-8). 

Does her contract with Advertiser address the publication of her articles on 
The Advertiser website? 

Is she paid extra for such? 

Where else have the articles appeared? 


The two articles “were intended for publication in Australia and were directed 
at an Australian audience.” (Ex. B ]f 7). 

All four kn own articles were published in New York via The Advertiser 
website. 

All of the four articles “were intended for publication in Australia and were 
directed at an Australian audience.” (Ex. F ][ 9). 

Why publish on the Internet if the articles were only intended for Australians? 
Were print copies of the four articles published or circulated in New York? 
Did she expect the publication of her articles to have consequences in New 
York? 


Defendant Fairfax Media Publications Pty. Ltd. (“Fairfax”) relies on Richard Coleman who in 
his first affidavit lists himself as solicitor for Fairfax Media Limited (Ex. C K 1), the parent of 
Fairfax. In his second affidavit, he is the solicitor for Fairfax (Ex. F ]j 1). Perhaps he’s the 
lawyer for both, but in both affidavits he states he is responsible for pre-publication advice. This 
role raises the question that he may not have firsthand knowledge of jurisdictional facts. 

Lie 1 st Aff: Fairfax and the Sydney Morning Herald do not have any business ventures or 

ha nk accounts in New York. (Ex. C 9, 10). 

Exposed: Fairfax does have a “representative” in New York City, World Media, Inc., 

for selling advertisements in its Sunday newspaper edition. (Ex. M). 

Revision 2d Aff: None. (Ex. G 7, 8). 

Questions: What exactly does World Media, Inc. do for Fairfax and the Sydney Morning 

Herald? 

Is World Media, Inc. an agent or part of a joint venture or partnership with 
Fairfax? 


Lie 1 st Aff: 
Exposed: 
Revision 2d Aff: 
Questions: 


Lie 1 st Aff: 


Exposed: 
Revision 2d Aff: 
Questions: 
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How does Fairfax pay for World Media, Inc.’s services? 


Lie 1 st Aff: 


Exposed: 
Revision 2d Aff: 
Questions: 


Lie 1 st Aff: 
Exposed: 


Revision 2d Aff: 
Question: 


Lie 1 st Aff: 


Exposed: 


Revision 2d Aff: 
Questions: 


Fairfax and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or ba nk accounts in New York, 
which infers they never had such in New York because the market is 
unimportant to them. (Ex. C f 10). 

Fairfax had at least two correspondents and a New York office. (Exs. P, Q). 
Fairfax did have correspondents in New York City until 2012. (Ex. G 1} 8). 
Why did it have correspondents and an office in New York? 

Who or what does it rely on now for news from New York or office facilities? 
How long did it have a New York office? 

Fairfax and The Sydney Morning Herald do not target “any New York 
audience.” (Ex. C ]f 8). 

Fairfax published 13 articles in 2014 concerning New York and many of the 
members of the Australian Community in New York City subscribe to The 
Sydney Morning Herald. (Ex. R). 

None. (Ex. G H 6). 

What criteria does The Sydney Morning Herald use in determining to publish 
a story concerning New York and what sources in New York does it use? 

How many subscribers in New York? 

Fairfax and The Sydney Morning Herald “do not directly publish in New 
York” but The Sydney Morning Herald is available online at its website. (Ex. 
C1H 6, 8). 

By making The Sydney Morning Herald available on its website, Fairfax is 
publishing in New York, Penguin Group (USA), Inc. v. American Buddha, 16 
N.Y. 3d 295, 301 (2011). 

None. (Ex. G HI 4, 6). 

How many New Yorkers subscribe? 

Does Fairfax’s joint venture with the New York company News Alert LLC 
involve publication of The Sydney Morning Herald in New York? (Ex. L). 
Fairfax has a “representative,” World Media Inc., in New York City for 
selling advertisements in its Sunday newspaper edition. (Ex. M). Why sell 
advertising space in New York if the advertisements are not going to appear in 
the New York market? 

Does Fairfax’s partnership with the Canadian company Press Reader include 
publishing The Sydney Morning Herald in New York? (Ex. K). 


Lie 1 st Aff: Fairfax and The Sydney Morning Herald “do not directly sell any products in 

New York.” (Ex. C ]f 6). 

Exposed: Fairfax sells The Sydney Morning Herald to the Australian Community in 

New York City. (Ex. R). The Sydney Morning Herald’s website provides 
“access to exclusive discounts, events and competitions, unlimited access to 
our award-winning tablet apps, interactive quizzes, crosswords, Sudoku free 
in the iPad app.” (First Am. Cmplnt. H 30). The website offers an interactive 
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photographer section called “Clique” where readers can publish their 
photographs, win prizes and receive advice; an online Sydney Morning Herald 
Shop where readers can purchase art and other gifts; it offered a cruise trip for 
two from Spain to Italy; accounts for readers to receive “tweets,” and the 
“goodfood” section provides recipes; investment research; and investment 
advice, (www.smh.com.au/). 

Revision 2d Aff: “[D]o not sell any products in New York.” (Ex. G U 4). 

Questions: Aren’t subscriptions to The Sydney Morning Herald sales? 

To what extent are The Sydney Morning Herald website offers taken up by 
persons in New York? 


Fairfax disturbs a print edition of The Sydney Morning Herald in the U.S. via 
Press Reader but has no “control” as to whether its U.S. edition is distributed 
in New York. Omitted to say whether it was or was not circulated in New 
York. (Ex. Cl 7). 

Press Reader allows its 30 million users to digitally download The Sydney 
Morning Herald and The Sydney Morning Herald even advertises an “app” 
for doing that. (Exs. K, X). Downloading in New York means publishing 
here. Penguin Group (USA), Inc. v. American Buddha, 16 N.Y. 3d 295, 301 
( 2011 ). 

“Press Reader has developed major partnerships . . . [with] Fairfax Media 
[and] News Corp [Australia] . . . [that gives] publishers the ability to target 
audiences . . . [and] allow publishers to use [its] technology and adapt it to 
their market.” Fairfax is using Press Reader to “grow global circulation and 
revenues, and increase brand awareness and exposure of their publications in 
new international markets.” (Ex. K). 

None. (Ex. G f 5). 

Does Press Reader have an exclusive distributorship with Fairfax? 

Is Press Reader an agent of Fairfax and where are the printed editions printed? 
How many customers does Press Reader have in New York? 

How many of them download The Sydney Morning Herald? 

What markets is Fairfax targeting? 


Fie 1 st Aff: “Fairfax Media and The Sydney Morning Herald do not have any business 

ventures in New York.” (Ex. C K 9). 

Exposed: In 2000, Fairfax entered into a joint venture with the New York company 

News Alert EEC. The joint venture agreement with News Alert is apparently 
to create News Alert Asia-Pacific, a subsidiary company that would create a 
number of web sites aimed at providing financial and business information on 
the Asia-Pacific region and for investors and business people in the United 
States interested in researching opportunities in the Pacific. (Ex. F). 

Revision 2d Aff: None. (Ex. G ]f 7). 

Questions: What websites has the joint venture created? 

Are persons or entities in New York customers of the joint venture? 

Does the joint venture publish articles from The Sydney Morning Herald? 


Fie 1 st Aff: 


Exposed: 


Revision 2d Aff: 
Questions: 
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Defendant McNeilage is the education reporter for The Sydney Morning Herald. 

Lie 1 st AfT: McNeilage “did not intend to target” New York readers. (Ex. D ^ 6). 

Exposed: The Sydney Morning Herald published the article on The Sydney Morning 

Herald’s interactive website that reaches into New York where Plaintiff 
conducts his business. 

Revision 2d AfT.: None. (Ex. H ^ 6) 

Questions: If she did not intend to target New York readers, then why was the article 

placed on The Sydney Morning Herald’s website? 

Does her contract with Fairfax provide for placing her articles online? 
Were print copies of her article published or circulated in New York? 

Did she expect the publication of her article to have consequences in New 
York? 


McNeilage “made no contact with anyone” in New York in the process of 
reporting on the Male Studies courses. (Ex. D % 7). Such infers she also did 
not access information from non-human sources in New York. 

McNeilage’s article includes a photograph of Plaintiff that was taken by a 
New York photographer in New York (for which her newspaper failed to pay 
the photographer for its use). 

McNeilage cites the New York Times concerning one of Plaintiff s cases and 
quotes from a website posting by a New York professor both of which infer 
she accessed websites located in or connected with New Yorkers—meaning 
New York sources. 

None. (Ex. HU 7). 

Where did she obtain the photograph? 

Were her sources for information about one of Plaintiffs cases and the 
posting of the New York professor from New York sources? 

WHEREFORE Plaintiff requests that the motion for a trial on the issue of personal 


Lie 1 st Aflf. : 
Exposed: 

Revision 2d Aflf.: 
Questions: 


jurisdiction be granted. 


Sworn to before me on 
day-eQanuary 2015 




Notary Public 


NORINE W BROWN 
Notary Public - State of New York 
NO. 01BR6169867 
Qualified in Kings County 
My Commission Expires J_Q- f L ^ 
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Roy Den Hollander 
Plaintiff and attorney 
545 East 14 St., 10D 


New York, N.Y. 10009 
(917) 687 0652 
royl 7den@gmail.com 
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Exhibit A 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

---- - x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants. 


x 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney ) 

) ss.: v 

State of New South Wales, Australia) 

MICHAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. Since 2013 l have been employed as the National Editorial Counsel at News Corp 
Australia (doing business as News Limited). In that capacity I am responsible for oversight of 
the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited (“Advertiser Newspapers”) is a 
wholly-owned subsidiary of News Corp Australia and publishes The Advertiser. 

4. Advertiser Newspapers is organized under the laws of Australia. 

5. Advertiser Newspapers does not have any offices in New York. 
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6. Advertiser Newspapers does not have any employees in New York. 

7. Advertiser Newspapers does not publish in New York and does not sell any 
products in New York. 

8. Advertiser Newspapers does not target any New York audience. 

9. Advertiser Newspapers does not have any business ventures in New York. 

10. Advertiser Newspapers does not have office facilities, locations, employees, 
telephone listings and/or bank accounts in New York.. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 


_ 

^flCHAEL CAMERON 


Sworn to and subscribed before me 
this 7 th day of August, 2014. 


^—- p<\ric. A 

Notary Public ;— 
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Exhibit B 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 


x 


Index No. 152656/2014 


x 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 

) ss.: 

TORY SHEPHERD, being duly sworn, deposes and says: 

1. I am a citizen of Australia and a resident of Australia and a resident of Adelaide. 


P\cUt\\cjY 


I have personal knowledge of the facts stated in this affidavit and submit this affidavit in support 


of Defendants’ Motion to Dismiss. 


2. At all times relevant to this lawsuit, I was the Political Editor for The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for The Advertiser, my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 
specifically, in South Australia. 

4. In my capacity as the Political Editor, I wrote two articles dated January 12 and 
January 14 regarding a prospective male studies course at the University of South Australia. 








5 . 


A true and correct copy of the article published on January 12, 2014 and given the 
headline “Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. 

6. A true and correct copy of the article published on January 14, 2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. 

7. I wrote the articles because they related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 
audience. 

8. By writing the articles, I did not intend to target the United States or the State of 
New York. 

9. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

10. After writing the January 12 article, I spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

11. Except for that telephone call, I had no other contact with anyone in New York 
regarding the articles. 

12. I have never visited the State of New York or travelled through the State of New 

York. 

13. I do not reside in New York and I do not own any property, real or personal, that 
is situated there. 








14. 1 do not have and have never had office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 

15. I have never voted or been registered to vote in New York. 

16. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE^ Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 
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Exhibit C 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.. x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants. 


x 


AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney) 

) ss.: 

In the state of New South Wales 

RICHARD COLEMAN, being duly sworn, deposes and says: 

I am an employee of Fairfax Media Limited of which Fairfax Media Publications Pty Limited 
(“Fairfax Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit 
and submit this affidavit in support of Defendants’ Motion to Dismiss. 


1. Since 1993,1 have been employed as a Solicitor by Fairfax Media Limited. In 
that capacity I am responsible for prepublication advice to a range of publications of Fairfax 
Media and other subsidiaries of Fairfax Media Limited. 

2. The Sydney Morning Herald is published by Fairfax Media. 

3. Fairfax Media is organized under the laws of Australia. 

4. Fairfax Media and The Sydney Morning Herald do not have any offices in New 

York. 
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5. Fairfax Media and The Sydney Morning Herald do not have any employees in 
New York. 

6. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not directly sell any products in New York. 

7. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies of The Sydney Morning Herald to be distributed in the United States but 
and neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

8. Fairfax Media and The Sydney Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. 

9. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

10. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. 

11. WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court 
grant their motion to dismiss the Complaint with prejudice in its entirety together with costs and 
such other relief as is appropriate, with costs and such other relief as is appropriate. 


2 



a 7 . -4UL- 

Richard Coleman 


Sworn to and subscribed before me 
this 28th day of August. 2014. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED. 


x 


Index No. 152656/20:4 


Defendants. 


x 


AFFIDAVIT OF AMY McNEILAGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS THE COMPLAINT 

City of Sydney) ss.: 

In the State of New South Wales) 

AMY McNEILAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citizen of Australia and a resident of 
Newtown. I have personal knowledge of the facts stated in '.his affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was a reporter for The Sydney Morning 


Herald in Sydney, Australia. 

3. As an education reporter for The Sydney Morning Herald, my responsibilities 
included research, sourcing, and writing articles about education news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity' as a reporter, I wrote one article dated January 14 regarding a 
prospecti ve male studies course at tire Uni versity of South Australia. A true and correct copy of 


(0074;.077,vl1 





that article, which was given the headline “University of South Australia distances itself from 
males studies proposal” {the “Article”), is annexed hereto as Exhibit A. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the articles were intended tor publication in Australia and were directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the United States or the State of 
New York. 

7. I made no contact with anyone in the United States or'New York in the process of 
reporting on the controversy. 

8. 1 did not attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State ofNew 

York. 

10. 1 have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. 1 do riot reside in New York and 1 do not own any property, real or personal, that; 
is situated there.- 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. I have never voted or been registered to vote in New York. 

14. 1 have never undertaken any business ventures involving New York properties or 

entities. 
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WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that tills Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate, with costs and such other rebel'as is appropriate. 



Aniv McNeilage 


Sworn to and subscribed before me 
this Thursday 28th of August, 2014. 



NotnrrPtiblic" 
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Exhibit E 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


Plaintiff. 

-against- 

TORY SHEPHERD. ADVERTISER NEWSPAPERS 
PLY LTD.. AMY McNEILAGE. FAIRFAX MEDIA 
PUBLICATIONS PLY LIMITED. 


x 


Index No. 152656/2014 


Defendants. 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 


City of Sydney ) 

) ss.: 

State of New South Wales. Australia ) 


MICHAEL CAMERON, being duly sworn, deposes and says: 

1 I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants' Motion to Dismiss. 

2. Since 2013 I have been employed as the National Editorial Counsel at News 
Limited (doing business as News Carp Australia) Irt-thai capacity I am responsible for oversight 
ot the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited ("Advertiser Newspapers”) is 
organized under the laws of Australia. 





4. • Advertiser Newspapers is a wholly-owned subsidiary of News Corp Australia and 
publishes The Aikertiser. News Corp Australia, in turn, is a wholly-owned subsidiary of News 

( orp. which is a Delaware Corporation with its principal place of business in New York. 

5. Neither News Corp nor News Corp Australia run the day-to-day operations of 
Advertiser Newspapers, although News Corp does make broad policy decisions for Advertiser 
Newspapers. 

6 The Advertiser is targeted to an Australian audience and particularly to people in 
Adelaide and South Australia, It is available at the UKl : http://w ww.adeiaidenow.com.au. The 
home page includes a weather icon listing the current temperature in Celsius in Adelaide. 
Australia and a section called ASA News." SA stands for South Australia. I he publication 
contains local sports for the schools and regional teams in the Adelaide area as well as local 
news, restaurant reviews, and stories of local interest to individuals in Adelaide and South 
Australia. 

7. Advertiser Newspapers does not publish in New York and does not directly sell 
any products in New York. 

8. The Advertiser allows visitors to the website to subscribe to The.idvertixer. but 
does not target subscribers in New York. Anyone with a computer and a credit card can 
subscribe. 

9. Advertiser Newspapers Joes not target any New York audience or New York, 
generally. 

10. Advertiser Newspapers does not have any business ventures in New Y'ork. 

! I Advertiser Newspapers does not have office facilities, locations, employees, 

telephone listings and. or bank accounts in New Y ork. 



WHEREFORE, Defendants Tory Shepherd. Advertiser Newspapers Pty Ltd.. Amy 
McNeilage and Fairfax Media Publications Ptv Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 





MICHAEL. CAMERON 


Suom to and subscribed before me 
this •___ day of October, 2014. 

.^ / 


Larina Mullins 
Legal Practitioner 
State of New South Wales 
Australia 




Exhibit F 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


ROY DEN HOLLANDER, 


Plaintiff, 

-against- 

TORY SHEPHERD. ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants. 


x 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Adelaide ) 

) ss.: 

State of South Australia, Australia ) 

TORY SHEPHERD, being duly sworn, deposes and says: 

1. I am a citizen of Australia and a resident of Adelaide, South Australia. I have 
personal knowledge of the facts stated in this affidavit and submit this affidavit in support of 
Defendants' Motion to Dismiss. 

2. At all times relevant to this lawsuit, 1 was the Political Editor for The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for The Advertiser , my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 
specifically, in South Australia. 


/ 


L 
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mho/ 

Andrew David Short 
A Commissioner for taking 
Affidavits in the Supreme Court 
of South Australia 







4. In my capacity as the Political Editor, I wrote articles regarding a prospective 
male studies course at the University of South Australia, one of which was dated January 12, 
2014, two of which were dated January 14, 2014, and another which was dated June 18, 2014. 

5. A true and correct copy of the article published on January 12, 2014 and given the 
headline "Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. This article appears on The Advertiser website 
under the “South Australia” news section. 

6. A true and correct copy of the article published on January 14, 2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. This article appears on The Advertiser website under the “South 
Australia” news section. 

7. A true and correct copy of the article published on January 14, 2014 and given the 
headline “Tory Shepherd: Pathetic bid for victimhood by portraying women as villains” is 
annexed hereto as Exhibit C. This article appears on The Advertiser website under the “Opinion” 
subsection, which is w'ithin the “News" section. 

8. A true and correct copy of the article published on June 18, 2014 and given the 
headline “Men’s rights campaigner Roy Den Hollander attacks The Advertiser's Tory Shepherd 
in bizarre legal writ filed in New York County” is annexed hereto as Exhibit D. This article 
appears on The Advertiser website under the “Opinion” subsection, which is within the “News” 
section. 


9. 1 wrote the articles because they related to a controversy taking place in Australia, 

and the articles were intended for publication in Australia and were directed at an Australian 

% L I~)to/ / 
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10. By writing the articles, 1 did not intend to target the United States or the State of 


New York. 


11. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

12. After writing the January 12 article, 1 spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

13. In my original affidavit in support of the Defendants' motion to dismiss the 
complaint, 1 erroneously stated that 1 had no other contact with anyone in New York besides the 
telephone call with Mr. Den Hollander. I regret this inadvertent error. 

14. In fact. I also exchanged several emails with Miles Groth, a professor at a New 
York college. I did not purposefully omit this fact from my prior affidavit and did not intend to 
deceive the Court by accidently omitting this fact. 1 simply forgot to include it. 

15. Besides the email exchanges with Mr. Groth, the email sent to Mr. Den 
Hollander, and the single telephone call with Mr. Den Hollander, 1 had no contact with anyone 
else in New York in preparing the articles, 

16. I have never visited the State of New York or travelled through the State of New 

York. 


17. I do not reside in New York and 1 do not own any property, real or personal, that 
is situated there. 

18. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

19. 1 have never voted or been registered to vote in New York. 
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20. I have never undertaken any business ventures involving New York properties or 


entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. J 7 

£ ' 

TORY SHEPHERD 


Sworn to and subscribed before me 
this 24th day of October, 2014. 



Andrew David Short 
A ConwfesSonar 'or taking 
Affidavits In the Doprcmo Court 
of South Australia 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.-... x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


...Defendants... x 

AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS ’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Sydney ) 

) ss.: 

State of New South Wales, Australia) 

RICHARD COLEMAN, being duly sworn, deposes and says: 

I am an employee of Fairfax Limited of which Fairfax Media Publications Pty Limited (“Fairfax 
Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit and 
submit this affidavit in support of Defendants’ Motion to Dismiss. 

1. Since 1993,1 have been employed as the Solicitor of Fairfax Media. In that 
capacity 1 am responsible for prepublication advice to a range of publications of Fairfax Media 
and other subsidiaries of Fairfax Media Limited. 

2. Fairfax Media is organized under the laws of Australia. 

3. The Sydney Morning Herald is published by Fairfax Media. 

4. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not sell any products in New York. 


1 













5. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies of The Sydney Morning Herald to be distributed in the United States, 
but neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

6. Fairfax Media and The Sydney Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. It is available at the URL: http:// 
www.smh.com.au/. Like other local news websites, the homepage includes a weather icon for 
Sydney, Australia noting the temperature in Celsius and also has a link for live updates on traffic 
conditions in Sydney. It also has a section specific to “New South Wales” and articles tagged 
with “NSW,” which stands for ,c New South Wales.” 

7. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

8. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. The Sydney 
Morning Herald formerly had correspondents located in New York City, but has not done so 
since 2012, almost two years before the Article was published. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 




Richard Coleman 
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Sworn to and subscribed before me 
this 2L- day of October, 2014. 

c 

Notary Public 







Exhibit H 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- - - - -... x 


ROY DEN HOLLANDER, 


Plaintiff, 


•against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAOE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants.- x 


AFFIDAVIT OF AMY McNEILAOE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Sydney ) 

) ss,: 

State of New South Wales, Australia ) 

AMY McNEILAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citizen of Australia and a resident of 
Newtown, Australia. I have personal knowledge of the facts stated in this affidavit and submit 
this affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was a reporter for The Sydney Morning 
Herald National in Sydney, Australia. 

3. As a reporter for The Sydney Morning Herald National, my responsibilities 
included research, sourcing, and writing articles about general interest news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity as a reporter, T wrote one article dated January 14 regarding a 
prospective male studies course at tire University of South Australia. A true and correct copy 






of that article, which was given the headline “University of South Australia distances itself 
from males studies proposal” (the “Article”), is annexed hereto as Exhibit A. The Article 
appeared online under The Sydney Morning Herald's “Education" subsection, which is under the 
“National” section. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the Article was intended for publication in Australia and was directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the United States or the State of 
New York. 

7. 1 made no contact with anyone in the United States or New York in the process of 
reporting on the controversy 

8. I did not attempt to contact Roy Don Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State of New 

York. 

10. 1 have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. I do not reside in New York and 1 do not own any property, real or personal, that 
is situated there. 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. 1 have never voted or been registered to vote in New York. 




14. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 



Sworn to and subscribed before me 
this *22; day of October, 2014. 

Notary Public 

JeQi&itr l V jiiApiejujz. 
£^ A/W 
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Exhibit I 



9/8/2014 


Who We Are | News Corp 



Delivering experiences for our custom 

and consumers is at the heart of who we are. 


ers 



Austral 


Together we're striving to unlock the power of the imagination. 

i tkiuHi-:. ■' ■ 1 


for customers. 


FB NEWSWIRE 


http://newscorp.conV\Mno-we-are/ 
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9/8/2014 


Who We Are | NewsCorp 


AMPLIFY 



We're building digital curriculum to reflect the information-rich and 
collaborative structure of the K-12 classroom. 

Beginning Fall 2014, students in Grades 6-8 will get Language Arts classes with a twist — an e- 
library stocked with more than 300 books, richer digital media inside 20 curriculum-intense games, 
and a smarter analytics engine that promotes 3x more reading and writing. Together with Amplify's 
sturdier Intel-based tablets, the 2014-2015 school year is open for a better digital education. 


NEWS CORP AUSTRALIA 



We're niaking leaps in mobile advertising by expanding our customers' 
connectivity in an increasingly mobile market. 

Advertisers in Australia can now take advantage of expanding timed and adhered mobile ads that 
don't interfere with user experience. This means that brands can optimize space and attractively 
engage readers in a friendly, non-intrusive way. 


http://newscorp.conVwho-we-are/ 
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Exhibit J 
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Digital First Media Announces AdTaxi Partnership with News Corp Australia | Digital Fi... Page 1 of 3 


Digital First Media 

• Home 

• Products 

• Careers 

• Leadership 

• Contact Us 

Digital First Media's more than 800 multi-platform products reach 64 million Americans 
each month across 14 states. 

Press Releases 

Digital First Media Announces AdTaxi Partnership with News Corp Australia 

Monday, January 27,2014 

New York, NY (January 27, 2014) - Digital First Media today announced an exclusive AdTaxi 
Alliance Network partnership with News Corp Australia . 

The partnership includes the launch of news Xtend by News Corp Australia, a digital-marketing 
extension package for small to medium sized businesses in Australia. 

“We are pleased to have News Corp Australia as a partner and to introduce AdTaxi’s full-service suite 
of digital marketing products to the Australian market,” said John Paton, Chief Executive Officer of 
Digital First Media. “News Corp Australia has a powerful network of newspaper brands which have 
deep relationships with readers and advertisers. This partnership provides solutions that allow News 
Corp Australia to strengthen the relationships it has with local advertisers looking at expanding brand 
campaigns online.” 

With the launch of news Xtend, News Corp Australia will be offering easy-to-buy packages that 
include digital display advertising across its network of websites, along with a full complement of 
digital marketing solutions including social media, email, search engine optimization and search 
engine marketing. 

“The launch of news Xtend with Digital First Media means we can now provide tailored digital 
marketing solutions for our valued and valuable network of advertisers,” said Alisa Bowen, News 
Corp Australia’s Group Director - Digital Product and Development. “We are simplifying the process 
for small to medium businesses and offering access to a greater number of audiences across platforms. 
Our team of digital sales specialists will ensure, through this partnership, local advertisers receive the 
best and most creative multi-channel package possible for their brand.” 

News Corp Australia joins the AdTaxi Alliance Network that includes partners in Canada, Ireland , 
Israel and the United States. 


http://www.digitalfirstmedia.com/news_corp_australia/ 
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About Digital First Media 

Digital First Media, headquartered in New York City, reaches more than 67 million Americans each 
month through more than 800 multi-platform products across 18 states. 

For more information contact: 

Jonathan Cooper 

Vice President Media Relations & Employee Communications 
Digital First Media 
jcooper@digitalfirstmedia.com 
(215) 867-2022 

Press Releases 


Digital First Media to Explore Strategic Alternatives 


Friday, September 12, 2014 


Digital First Media Announces Chief Financial Officer Barbara Bennett Leaving 
the Company; Michael Koren Appointed CFO 

Wednesday, July 23, 2014 


Digital First Media Announces the Appointment Of Steven B. Rossi As President 

Tuesday, July 8, 2014 

What we do 

Our Products 
Press Releases 
The Open Newsroom 
CEO John Patou's Blog 

Digital First Media 

5 Flanover Square 
25th Floor 

New York, NY 10005 

Digital First Media 

HOME [ PRODUCTS | CAREERS | LEADERSHIP | CONTACT US 
Rss Twitter Facekook Linkedln 
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The Newspaper Works partners 
with PressReader for app 

The Newspaper Works / 19 August, 2014 

1 

The Newspaper Works will launch an app for iOS and Android devices this week, as part of a partnership with 
global digital distribution and publishing company PressReader. 

PressReader, a major sponsor of this year’s Future Forum industry conference, will host the app, which has 
been built to publish digital editions for mobile and tablet of print publications TheBulletin, The Works and 
special industry' magazines like the Infographic Annual. 

CEO of The Newspaper Works, Mark Hollands, said that "publishing and communication is at the heartbeat of 
this organisation.” 

"We are delighted to work with PressReader to offer our content in apps on both the iOS and Android 
platforms.” 

PressReader has developed major partnerships in Australia and New Zealand with newspaper and magazine 
publishers like Fairfax Media, News Corp, APN, Nextmedia and McPherson Media Group. In addition to its 
publisher partnerships, PressReader has also struck deals with local libraries, hotels, government agencies, city 
councils and device manufacturers (OEMs), as well as transportation companies like Virgin Australia - 
allowing customers or employees to access PressReader published content via a Wi-Fi connection. 

Executive vice-president for PressReader, Nikolay Malyarov, who is in Sydney for the Future Forum, said the 
company’s distribution network gave publishers the ability' to target audiences that are not necessarily tied to 
individual titles, but accessed content through search. 

"We’re able to reach audiences that are incredibly difficult to reach as a single publisher - audiences when 
they're at hotels, libraries or on cruise ships,” Mr Malyarov said. 

"We allow' publishers to use our technology and adapt it to their market, then retain their revenue to re-invest 
in the production of quality editorial content.” 

The Newspaper Works app will be launched this week and can be found by ty ping ‘The Newspaper Works’ 
into the iTunes Store, Google Play store or Windows Store from Friday. Thedesktop site linked to the app is 
currently live and features an archive of The New spaper Works' publications from the past year. Readers can 
also subscribe to The Newspaper Works' PressReader site or app to have publications auto-sent when they are 
published. 

Internationally, PressReader distributes content for more than 4000 publishing partners from over 100 
countries. 


For more new s from The Newspaper Works, click here. 
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Company Overview. 


Founded in 1999, PressReader {hticpy/www.Pfe^Rgjdef.convO is the global leader in multi¬ 
channel, cross-platform content distribution and monetization, and the chosen partner of 
more than 3,500 publishers From 100 countries. 


r 

\ 


-- 

PressReader provides consumers and businesses access to thousands of local, national and 
international full-content newspapers and magazines online, in print, and on tablets, 
smartphones and eReaders running iOS, Android, Android for Amazon, Windows 8 and 
Blackberry 10 operating systems. _ 


It offers the world's most engaging reading experience to millions of readers in 60 
languages and can be found in leading libraries, hotels, airlines, corporate and government 
buildings, cruise lines, airport lounges, schools and restaurants around the globe. 

As a fully-customizable digital publishing platform, PressReader helps publishers of all 
sizes and media types expand their platform support, growglobal circulation and revenues, 
and increase brand awareness and exposure of their publications in new international 
markets. " 


PressReader by the 

Numbers: 

> Over 30 million users 
worldwide 

> Over 2,000 local, 
regional and 
international 
newspapers and 
magazines 

y Over 3,500 publishers 

> Services available in 
over! 00 countries 

y Publications from over 
100 countries 

> Titles in 60 languages 

y More than 400 agents 
worldwide 

> PressReader is in more 
than 15,000 
organizations, 
institutions and 
businesses such as 
libraries, hotels, airport 
lounges and corporate 
offices around the 
world 


Email updates. 

200-13111 Vanier Place, 

Richmond, BC, V6V 2J1 

Canada 

.;.. .Click. h.s.[j}..!'.G.si-!i'.s.cj:lS£. 
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[Fairfax Media Limited 


Hoover's Company Profiles: 

Fairfax Media Limited 
Top 

Home Library Business & Finance Hoover's Profiles 
(Australian:FXJ) 

Type: Public Contact Information 

On the web: http://wvvw-fxi.com.au Fairfax Media Limited 

Employees: 7,043 Level 5. Darling Island Rd. 

Employee growth: (16.3%) Pyrmont. New South Wales 2009, Australia 


Tel. +61-2-9282-2833 

If it's news in Australia, it's fair to say that Fairfax is on top of it. Fax +61-2-9282-1633 

Fairfax Media is a leading newspaper and magazine publisher in 

Australia and New Zealand, with some 430 titles. Its flagship publications include Melbourne's The Age. The 
Sydney Morning Herald, and the Sunday News of New Zealand. It also serves the financial news sector with The 
Australian Financial Review, and it operates a portfolio of regional and community papers. In addition to its 
traditional publishing operations. Fairfax Media operates a number of websites in conjunction with its papers, and it 
owns about 15 radio stations. 

Key numbers for fiscal year ending June, 2013: 

Sales: $1.836.2M 

One year growth: (21.8%) 

Net income: ($15.0)M 
Officers: 

Chairman: Roger C. Corbett 

Chief Executive Officer, Managing Director: Greg Hywood 

Chief Financial Officer: David Housego 

Competitors: 

APN News 
PBL Media 
21st Century Fox 

Gale Directory of Company Histories: 

Fairfax Media Ltd. 

Top 

Home Library Business & Finance Company Histories 
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Tourang succeeded in taking over all the assets of Tryart. including John Fairfax Pty. Ltd. On January 7, 1992. 
Tourang changed its name to John Fairfax Holdings Limited and gained a listing on the Australian Stock Exchange. 

The ill-fated attempt to save Fairfax Group Pty. Ltd. from nonfamily interests only accelerated the family's loss of 
its patriarch's company. However, it may have happened soon enough to save Fairfax from several years of poor 
performance under what many considered to be inept "newspaper man" management. Black restored financial 
strength to the Fairfax organization and ensured that, if nothing else, at least the company did not fall into the hands 
of Rupert Murdoch. 

Diversifying for Financial Stability 

In Black's first year as nominal head of the resuscitated Fairfax group, the company's publications garnered 
numerous awards and marked respectable financial performances, in spite of the depressed Australian economy. 
Renamed John Fairfax Media Holdings Limited, under Black's leadership the company also began to diversify its 
interests. 

In 1995 tlie company purchased interests in Australian Geographic Pty. a company that operated a popular magazine 
and a chain of retail stores selling books and outdoor exploration equipment. Although the company later 
sold Australian Geographic (in 1998). file purchase was one of several efforts in file 1990s to diversify the 
company's interests. 

In 1998 Fairfax hired Fred Hilmer. former professor of business at the University of New South Wales, as the 
company's CEO. Hilmer inherited file business at a time when the laws surrounding Australian media ownership 
were in a state of flux and he attempted to streamline file company by selling several less profitable subsidiaries and 
funneling funds into the company's core assets. After a year with Hilmer at file helm, Fairfax was beginning to show 
signs of increased profitability. Advertising revenues increased by over 30 percent during 1998. and by early 1999 
file company controlled 15 percent of the Australian advertising market. 

Hilmer's various projects included increasing the company's focus on digital media and communication. In 1999, 
Fairfax launched a new web site, www.sold.com.au. to complement file company's growing digital media division. 

In 2000. Fairfax entered into a joint venture with the New York company New s Alert LLC to create News Alert 
Asia-Pacific, a subsidiary company that would create a number of web sites aimed at providing financial and 
business information for the Asia-Pacific region and for investors and business people in the United States interested 
in researching opportunities in file Pacific. 

Rebounding from Hard Times 

Like many Australian companies. Fairfax suffered reduced revenues during the economic slump that followed the 
2000 Olympic Games. Despite falling advertising revenues, w hich constituted over 80 percent of the company's 
revenue base, many of Fairfax's subsidiaries showed an increase in consumers. Hilmer's response was to look into 
selective expansion procedures and acquisitions while investing capital to reinvigorate file company's most 
profitable properties. 

Fairfax continued to suffer from a poor advertising market in 2002 year with a 28 percent reduction in profit from 
file previous year. In 2003 the company strengthened its position with strategic acquisitions. In March the company 
gained 10 percent interest in Text Media Group Limited, which gave the company a strong presence in the online 
real estate advertising market. The company acquired the remaining interest in Text Media in February' 2004. 

The most significant development of 2003 was the completion of a major acquisition, in May, of New Zealand- 
based Independent News Media, which became known as Fairfax New' Zealand. In addition to gaining control of 
two metropolitan newspapers, two Sunday papers and 53 community publications, file purchase also gave Fairfax 
ownership of 66 percent of Sky TV New Zealand. "The acquisition of these prime publishing assets will contribute 
strongly to our future growth." Hilmer said in the company's official press statements. Fairfax reportedly paid over 
NZD 6.6 billion for ow nership of the New Zealand media outlets. 

By 2004, Fairfax's financial returns were grow ing rapidly and profits had risen by over 60 percent from file previous 
year. Hilmer announced in 2004 that he would be stepping down the following year to pursue other opportunities, 
perhaps returning to academia for the final chapter in his professional life. While file board of directors conducted 
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Section 

Bookings 

Material 

Deadline 

Deadline 

Sunday. 



News 

2pm Wednesday 

Noon Friday 

Wold 

2pm Wednesday 

Noon Friday 

Sport 

2pm Wednesday 

Noon Friday 

Lxtra 

2pm Wednesday 

Noon Friday 


TV 

Noon Monday 

Noon Wednesday 

Traveller 

Noon Monday 

Noon Wednesday 

S 

Noon Monday 

Noon Wednesday 

S (Classifieds) 

Noon Wednesday 

5 pm Wednesday 

Lntertainment (Classifieds’) 

Noon Wednesday 

5pm Wednesday 

Money 

10am Wednesday 

Noon Friday 


information correct at time of publishing, 

For current information, please refer to: 
adcentrexom.a:u/3ci_S:pec_cate4tiries/newspaper 


Booking and Material Procedure 


Booking Procedure 

Verbal bookings must be confirmed in writing. 

If appearance dates or material instructions 
need to be altered, changes must be advised 
by phone. Please take the contact name of the 
Fairfax Media representative and follow through 
with amended confirmation. Confirmations 
and verbal bookings must tally. Where there 
is discrepancy between verbal bookings and 
confirmation, the Company will not be liable 
unless confirmation is received two working 
days prior to appearance date. 

Cancellation Procedure 

Cancellations must be made verbally and 
confirmed in writing prior to the cancellation 
deadline. Please note the cancellation number 
quoted by the Fairfax Media representative and 
their name. All bookings taken inside cancellation 
deadline are taker on a non-cancellation basis. 

No liability will be accepted unless the above 
procedures are followed. 


Material on Hand 

Please note Fairfax Media will retain 
advertisements for a period of 3 months. 
Repeats outside this time span cannot be 
guaranteed. 

Terms and Conditions 

AH advertising services are governed by 
Fairfax Media Terms and Conditions of Advertising. 
Fairfax Media reserves the right to modify this 
ratecard cr its Terms and Conditions at any time 
without prior notice. 

100% space charge will apply when material 
fails to arrive in time for publication. No 
responsibility will be accepted for material 
arriving outside designated deadlines. 


Advertising Materia! 
and Specifications 

Please note that Fairfax Media will only 
accept material via electronic transmission. 
Fairfax. Media operates new advertising 
quality assurance measures for The Sun-Herald. 
All digital ads need to undergo Quality 
Assurance testing prior to being accepted 
for publication. To faciltate this, Fairfax Media 
has certified a number of methods for Quality 
Assurance testing and 3d delivery (fees and 
charges apply): 

Adstream • (+61; 02 9467 7500 

w ww. ad st rea m.corn .a u 

Adsend Australia • (+61) 0? 8689 9000 

www.adsend.com.au 

Digital Ads international SENDIite • 

(+61) 02 9818 1965 

www.sendlite.com.au 

Fairfax Ad Designs • (+61) 02 8777 6956 

3ddesigns@fairfaxmedis.com.au 

For further information please refer to our 

website www.adcentre.com.au or contact the 

Advertising Production Unit: 1300 666 326. 
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Australia 


NSW 

Fairfax Media Publications Pty Limited 
Level 3,1 Darling Island Road 
Pyrniont. New South Wares 2009 
Phone: (02) 9232 1734 
Fax: (02) 9282 1748 

VICTORIA 

Fairfax Media Publications Pty Limited 
Media House, 655 Collins St 
Melbourne. Victoria 3000 
Phone: (03) 8667 2000 ' 

Fax: (03) 9601 2929 


QUEENSLAND 

Fairfax Med a Publications Pty Limited 
Level 6, 340 Adelaide Street 
Brisbane, Queensland 4000 
Phone: (07) 3835 7500 
Fax: (07) 3835 7529 
Email: thehubtsdairfaxmedia.ccm.au 

SOUTH AUSTRALIA 

Fairfax Media Publications Pty Limited 
124 franklin Street 
Adelaide, South Australia 5C00 
Phone: (08) 8212 1212 
Fax: (08) 82!2 1210 


WESTERN AUSTRALIA 

Fairfax Media Publications Pty Limited 

A15 level 2 

435 Roberts Road 

Subiacc Western Australia 6008 

Phone: (C3> 9423 8903 

Fax: (08) 9423 8922 


Fairfax Internationa! Representatives 

LONDON 

Mi Brett Warren 

Warren International Media Ltd 

Suite 12. Rossknol! House, Orion Park 

Northfield Ave 

London W13 9SJ 

Phone: +44 (0) 20 7099 7992 

■ Fax: +44 (0) 870 4953 440 
Email: bwarreri$warren*media.com' 

JAPAN 

Shioarto International, Inc, 

Akasaka Kycwa Ejidq. 2F 
1-6-14 AKasaka, Minato-Ku 
Tokyo 107-0052 Japan 
Phone: 0011 8: 3 3584 6420 
Fax: 0015 81 3 3505 5628 
Email: vibe&buri koh.com 

SINGAPORE 

Publir.itas Singapore (S) Pte Ltd 

72. Senderr-eer Road 

#02-20, The Luzerne 

Singapore 339941 

Phone: +6 5 6836 2272 

Fax: -6b 6297 7302 

Email: peg.gy.thSY@publicit3s.com 

USA — 

World Medi3 Inc. 

19 West 36th Street, 7th Floor 

New York 10018 

Phone: 00111 212 244 5610 

Fax: 0015 I 212 244 5321 

Email: sales@woridrnediaoniine.com 

■ CHINA 

Wendy Lin 
Puulicitas Beijing 

Rm 808, 8/F, 'lower A, Fuiilink Plaza 
No.lS Chaoyangmenwai Avenue 
Beijing 100020, China 
Phone: +86 10 6588 8155 ext. 626, i: 

Fax: +8610 6588 3110 

Email: wendy.linS'pub! icitas.com .co 


NEW ZEALAND 

McKav & Bowman 

International Media Representatives Ltd 
PO Box 36-49G, Ncrlhccte, Auckland 
60 McBreen Ave 
Northcote, Auckland 
Phone: 0011 64 9 419 0561 
Fax: 0015 64 9 419 2243 
Email: neii@mckaybowmah.cb,nz 

THAILAND 

Pub alas Thailand 
Sth Floor, Lumpini I Building, 239/2 Sci Sarasin, 
Rajdamri Road, l.umpini, Pathurnwan 
Bangkok 10330 Thailand : 

Phone: 0011 66 2 651 9273 to 7 

Fax: 0015 66 2 6519278 

Email: iany3.lirnmanee@publicitas.com 

MALAYSIA 

iPubficitas Intern,stionai Malaysia 
SI05. 2nd Floor, Centrepoint. 

Lebuh Bandar Utama, Bandar Utama, 

47500 Petaiing Jaya, Selangor 
Phone: 0011 60 3 772 9 6923 
Fax: 0015 60 3 772 9 7115 
Email: esther.chia@pubiicita5.com 

HONG KONG 

Pubhcitas Hong Kong 

26/F Two Chinachem Exchange Square 

338 King's Read, Nor th Point 

Hang Kong 

Phone: 0011 852 25:6 1519 
Fax: 0015 852 2528 3260 
Email: cathefine.h3@puljlicifas.ccm 


INDIA 

The Times of India. 

International Media Representation 

Response Department 

Pr Dsdaohoy Naoroji Road 

Bombay 400 001 

Phone: 0011 91 22 22731 333 

Fax: 0015 91 22 22731145 

Email: santosh.pandey@timesgroup.com 

DUBAI 

Vivienne Davioson 
Intermedia, 

Commercial Centre - Safa Park, 

Sheikh Zayed Road. 

PC Box 22857, Dubai 

Phone: +971 346 6006 

Fax: +971 346 6016 

Email: vdavidson@interrnedia-guif.com 

EUROPE 

Robert Logan 
Robert Logan & Associates 
Suite 12, Rossknoll House, Orion Park 
Nortnfield Avenue London W13 9SJ 
Phone: +44(0)208 579 4836 
Fax: +44 (0) 208:579 5057 
Email: rlogari@robertjqganco.iik 

SOUTH AFRICA 

Publicity Project Management 
Rivonia Village, 3 Mutual Road, Rivonia 
PC Sc>: 78811, Sandton. 2146 
Phone: +27 11 803 8211 
Fax: +27 86 503 3237 
Email: mike&worldmediaonline.co.za 



Visit us at wwwadcentre.com.au 




















Exhibit O 


1 


(/) 


>ecure.opinionlab.com/ccc01/comment_card.asp? 

^iB#agfjL%^rfalPt*> 3 'SM^ 2Finvite3 - bloomberq.com%2F&heiqht=640&width=580&r=4859) 


Chairman, Advertiser Newspapers Ptv Ltd (/Profiles/Companies/FOXA:US) 


Career History 

Chairman 

Advertiser Newspapers Ltd, 1990-PRESENT 

Chairman 

Adelaide Bank Ltd, 3/1999-2/2001 
Chairman 

Royal Adelaide Hospital, 1991-1996 


Show More 

.J 


Website: www.21cf.com(http://www.21cf.com) 

Corporate Information 

Address: 

1211 Avenue of Americas 
8th Floor 

New York, NY 10036 
United States 

Phone: 1-212-852-7000 ftel:1-212-852-7000) 

Fax: 1-212-852-7145 (tel:1-212-852-7145) 

Web url: www.21cf.com(http://www.21cf.com) 


Personal Information 

Education 

Univ of Adelaide 


Memberships 

Board Memberships 

Envic Holdings 2 Ltd (/profiles/companies/ENC:AU) 
Board Member, PRESENT 













Advertiser Newspapers Ltd (/profiles/companies/FOXA:US) 
Chairman, 1990-PRESENT 


iShow More! 

: i 


Other Memberships 

Media Council of Australia 
Chairman 

Advertising Industries Council 

Chairman 
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The Women’s Pages 

Australian Women Journalists Since 1850 


Lillian Roxon 

Journalist, foreign correspondent 
and rock music expert Lillian Roxon 
enjoyed a long and varied career 
before her untimely death in New 
York at the age of 41. She was the 
first full-time female employee at the 
Sydney Morning Herald's New York 
office, and her Rock Encyclopedia 
was published in 1969. 

Lillian Roxon was born Liliana 
Ropschitz in 1932, the daughter of 
Polish Jewish parents Izydor and 
Rosa. She spent her early childhood 
in Alassio on the Italian Riviera 
before emigrating with her parents 
and her brothers, Emanuele and 
Jacob, in 1940. They settled in Brisbane, where Izydor began work as a 
doctor. In November 1940, the family changed their name by deed poll to 
Roxon (though Izydor later changed again to Roxon-Ropschitz). They 
became known as Isadore, Rose, Milo, Lillian and Jack. 

Lillian was strongly influenced by the influx of American popular culture in 
wartime Brisbane, particularly after troops arrived with General MacArthur in 
1942. At school she demonstrated obvious intelligence and was a great 
story-teller, but she was rebellious and she aimed to shock. In 1944, aged 
twelve, she was sent to St Hilda's School at Southport, an Anglican boarding 
school for girls. The discipline did not find its mark with Lillian, and she 
completed her secondary schooling at Brisbane State High School. As a 
teenager, she socialized with members of the Miya Studio and the Barjai 
group in Brisbane, and kept up a friendship with Barbara Blackman. 

Roxon matriculated in 1948, and the following year she enrolled for a 
Bachelor of Arts at the University of Sydney. Almost inevitably, she became 



More information about 
Lillian Roxon can be found 
in the AWAP register. 
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involved with the Sydney 'Push', a 'self-styled group of socially, intellectually 
and sexually adventurous young people' who followed the philosophies of 
John Anderson, and of the Freethought Society co-founded by him. 
Essentially this meant questioning authority, particularly the authority of 
church and state. Lillian spent many formative hours with artists, actors, 
journalists, students, musicians, poets and fellow Push members at the Push 
hang-out, the Lincoln Inn Coffee Lounge. As an undergraduate, she 
contributed to the University's student newspaper, Honi Soit, including a 
regular gossip column called 'Postman's Knock'. She took five years to 
complete her degree, graduating in 1955 with majors in English and 
Philosophy. 

In 1956, Roxon's father passed away, and she spent eight months in New 
York. From January 1957, to the chagrin of her mother, she was writing for 
Weekend, Frank Packer's weekly tabloid magazine in Sydney. Roxon 
became chief reporter and section editor under Donald Horne. Soon 
afterward she returned to the United States, where she was employed at the 
New York bureau of the Sydney Daily Mirror. A short stint in London saw her 
writing for the Sydney Morning Herald's Fleet Street bureau, but Roxon 
returned once again to New York as a freelance journalist. Her weekly 
column appeared in the women's pages of the Sydney Sun from 1962. She 
also wrote for the Sun-Herald and the TV Times, and became the first 
female full-time employee at the New York office of the Sydney Morning 
Herald. Roxon wrote for the Herald until the end of her life. On occasion, 
feature articles for Woman's Day brought her into contact with the big 
names of the era. One assignment saw her on the set of Night of the Iguana 
in Mexico with director John Huston and actors Richard Burton, Ava Gardner 
and Deborah Kerr. Elizabeth Taylor was also on set, and Roxon mixed with 
them all. 

Evidently, Lillian Roxon was not phased by big names. By the 1960s, she 
was indulging a deep fascination with the new, fast and loud world of rock 
music and becoming well acquainted with the major rock musicians of the 
period. Her strong friendship with rock photographer Linda Eastman ended 
only with Linda's marriage to Paul McCartney. Roxon was renowned for her 
journalism, but perhaps found greater fame with her commentary on rock 
music, though the two often combined. In 1969 she published her now 
famous Rock Encyclopedia. It was, boasted its cover, 'the most ambitious 
book ever written on rock and its roots, an innovative treatment of the 
generation's heroes - the poets and minstrels of our time'. The encyclopedia 
listed rock groups, their members and their instruments, and contained 
biographical information, discographies and statistical analysis. It covered 
everyone from Chuck Berry to James Brown, Jimi Hendrix, Janis Joplin, Bo 
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Diddley and the Beatles, and was written with Roxon's trademark wit. The 
book was republished in 1971, and again by Eddie Naha in 1980. In her 
author's note, Roxon explained that 'trying to get the rock world to keep still 
long enough for me to take its picture was one of the most difficult tasks in 
putting this book together. Groups split even as I wrote of their inner 
harmony, and got themselves together just as I had acknowledged their 
tragic demise. Baritones turned sopranos overnight; bands expanded and 
contracted their personnel like concertinas... but then, isn't this restlessness 
exactly what rock is all about?' In the end, said Roxon, 'the music itself has 
to tell the story. This book is the companion to that story'. 

By the early 1970s she had a regular column, 'The Top of Pop', with New 
York's Sunday News, and another, 'The Intelligent Woman's Guide to Sex' in 
Mademoiselle magazine. Roxon had well and truly carved her own niche. 
Toward the end of her life, says biographer Robert Milliken, she 'had an 
influential platform in New York as a popular feminist as well as a rock 
expert'. Roxon never married. Troubled by asthma throughout her life, she 
was finally overcome by the illness and died in her New York home on 10 
August 1973, aged 41. 


Barbara Lemon 


Image 

Image reproduced courtesy of the Sydney Morning Herald 


©Australian Women's Archives Project, 2008 
http://www.womenaustralia.info/exhib/cal/roxon.html 
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Lecturers in world-first male studies course at 
University of South Australia under scrutiny 

POLITICAL EDITOR TORY SHEPHERD 
THE ADVERTISER 
JANUARY 12, 2014 8:08PM 


LECTURERS in a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists’ control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 

The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 



Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 

"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 

"The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It's very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

He said there were groups that legitimately help men, and then the more extreme activists. 

"That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 



"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 

UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 

"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 


HERALD SUN 
NATIONAL NEWS 


University of South Australia gives controversial 
Male Studies course the snip 

I DRY SHEPHERD POLITICAL EDITOR 
THE ADVERTISER 
JANUARY 14, 2014 11:15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had l i nks to e xtreme men’ s rights organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved" and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 



However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday's Advertiser. 

Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

"As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided "a dangerous platform for anti-women views". 



NEWS 

Tory Shepherd: Pathetic bid for victimhood by 
portraying women as villains 

TORY SHEPHERD THE ADVERTISER JANUARY 14, 2014 11:04PM 

IF you accuse a bunch of men's rights extremists of calling women whores and 
bitches, be prepared for them to deny they call women whores and bitches. 

And then prepare for them to call you a whore and a ... well, worse. 

Which is no big drama -1 learned long ago what happens if you cross these guys. Besides, last 
week I was called ShortHairLargeArse and ButchHairBargeBum. Far more accurate insults, 
although my hair has really grown quite long lately. 

But I'm pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South Australia. 

Most of the courses now won't go ahead - the uni says they were never approved, while other 
materials they say were pending sufficient interest, and a swag of proposed lecturers seemed to 
think they were locked in. 

READ MORE: Gillard 'treatment' a political turnoff 

Big ups to UniSA for having the sense to reject anything linked to those at the very fringe of the 
men's rights spectrum, and instead focus on men’s health, taught by their own lecturers, not 
overseas ring ins. 

You'd think I'd shut up now the plans are off the table, but it's really important to get across 
the bigger picture. See, most people probably think that the men's rights guys I was talking 
about - the ones who habitually call women names, argue that they routinely make up rape, 
and put it about that women either incite their own domestic violence or are the abusers 
themselves - are just circle-jerk misogynists. 

They are - misogynists, I mean. And we're talking old-school misogyny - the hatred of women - 
as well as the new-school misogyny - entrenched prejudice against women. 

Not just harmless condescension or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They're trying to get up the stairs and into the light. 

They want to play outside with legitimate experts in men's issues and male disadvantage. 




It's a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the actual 
scientists. Find odd reports and old stories, random statistics and shocking anecdotes, and 
stitch them into a Hannibal Lecter-style creation that mimics valid inquiry. 

Try to sound like the real deal, and look enough like them to fool some people, some of the 
time. 

The good news is most of them struggle to keep up the farce. Paul Elam, editor of A Voice For 
Men , which is the global hub of men's rights delirium, popped up on FiveAA yesterday and said 
it was a lie that his site referred to women as bitches. That is, in turn, a lie. Any doubters 
should just Google it. 

I suspect that Mr Elam's defence, as it is entirely clear that he loves to call women names, that 
he thinks women sometimes are "begging" to be raped, that he scoffs at domestic violence and 
seems to think women deliberately provoke violence against themselves to somehow get at 
men, is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow his managing 
editor's line of logic. Dean Esmay, talking about The Advertiser story on how their site likes to 
call women whores and bitches, said yesterday: 

"We do not regularly call women as a class whores or c**ts... we will on occasion call a woman, 
like Tory Shepherd or a man like (University of Wollongong lecturer) Michael Flood a whore, a 
c**t, or a bitch... yes, we use heated rhetoric." 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard done-by 
men are. 

Not in the important areas of health, where men are behind, or even education, where the 
same thing is happening. Or suicide. 

No, not because of that, but because they keep getting ripped off and attacked by crazy bitches 
and feminazis out to oppress them. 

Poor boys, trying desperately to claim the mantle of victimhood. It would be pathetic if it wasn't 
for the fact that they are trying to make women into villains at the same time. 

It could be dismissed if they weren't trying to creep in where they are not needed, or wanted. If 
they weren't trying to lobby for law changes or to brainwash people into thinking black is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic violence, of 
false rape accusations, of gold diggers. 

But these guys drown out any real discussion with their endless angry spittle. And that's the 
real bitch. 



NEWS 

Men's rights campaigner Roy Den Hollander 
attacks The Advertiser's Tory Shepherd in 
bizarre legal writ filed in New York County 


TORY SHEPHERD THE ADVERTISER JUNE 18, 2014 2:15PM 

ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and 
says if feminists are hot, they can walk all over him in their stilettos. 

Which isn't all that interesting in and of itself, except this is the guy who wanted to teach the 
men of South Australia about their position in the world. 

After The Advertiser revealed UniSA was planning a course in men's studies that included men 
with links to US men's rights extremists, the course was canned. 

Well, according to the university it was never formally approved, although there was a course 
list in existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to 
lecture. 

His subject was going to be about how the law discriminates again men and in favour or 
women. 

See, Mr Den Hollander is a proudly "anti-feminist" lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case where he tried to sue nightclubs for hosting ladies' nights - 
alleging they discriminated against men by giving women cheaper or free drinks or entry. 

Now Mr Den Hollander is suing me (as the political editor of the "online newspaper The- 
Advertiser-Sunday-Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of 
New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

So this is now the subject of legal action - from the land where free speech is in the 
Constitution. 

So I probably can't bang on too much. But Mr Den Hollander, representing himself, has penned 
a legal document (handed over to The Advertiser by a sheriff - who knew we had sheriffs?) 
that cannot remain between me and my lawyer. It's gold and genius like this should be shared. 



So with no further ado, here are some lessons from Mr Den Hollander, who will not be paid to 
give lessons at UniSA: 

Lesson 1: How to censor a journalist by accusing them of censorship. 

"Two modern-day, book-burning, Bacchae reporters from down-under authored and published 
false and misleading information concerning Plaintiff (Den Hollander) with the intent and result 
of harming his economic interests and interfering with a prospective economic advantage by 
causing the University of SA to incinerate the section of a proposed male studies course that 
Plaintiff would have taught," he writes. But wait. 

Lesson 2: How to personally attack a journalist by accusing them of personal 
attacks. 

"The two reporters, Tory Shepherd, AKA "Tory the Torch" for The Advertiser and Amy 
McNeilage, AKA "Amy McNeuter" for The Sydney Morning Herald, used their power as reporters 
to do what weak-minded ideologues have done throughout history — employ personal attacks 
to prevent the spread of knowledge and ideas that they disagreed with." 

Lesson 3: How to prove you are not an extremist by sounding like an extremist. 

"If these two feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators of the University of SA, students there would have had an 
opportunity to acquire information and consider views not available anywhere else in higher 
education." 

Brilliant, no? 

Mr Den Hollander goes on to argue that the "psychological-bacchanalian frenzy" was "yellow, 
female-dog-in-heat reporting" that somehow created the impression that he was "evil and 
should figuratively, if not literally, have his tongue cut out". And questions where I "ever 
uttered a disparaging word about men when going through the trouble of maintaining blonde 
hair at (my) age". Whatever that means. 

"Thank goodness for Australians that Tory was not around for Australia's battle against the 
Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending up 
as Japanese 'comfort girls'," he writes. 

He also talks of his concern that "alien wives and girlfriends" are making up phony abuse cases 
against men, and that men are being targeted by feminists because they were trying to escape 
said feminists by going overseas for girlfriends. 

Guys don't get off scot-free, though - he also has a crack at "girlie-guys". In the men's rights 
vernacular, "girlie-guys" are usually known as "manginas". The terms refer to males who 



believe in equality for women - in Mr Den Hollander's words: "girlie-guys who hope that by 
being sycophants, they can avoid being hexed by the feminists". 

It's at about this point that I start to wonder: Why on Earth give such a man more publicity? 

But it's important, I think, to remain aware and wary of people like Mr Den Hollander. 

I suspect the people at UniSA who flirted with the idea of bringing him over to teach may not 
have really understood his philosophy. 

I also wanted to use this opportunity to put on the public record that I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stilettoes. 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> 

To: Roy Den Hollander <roy 17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Thu, Jan 9, 2014 at 7:18 PM 
Subject: Male studies course 
To: "mgroth@wagner.edu" <mgroth@wagner.edu> 


Hi there - I need to speak to you about a story I'm writing on the Male Studies 
touch? My number here is 0011 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


Mon, Sep 1, 2014 at 12:45 PM 


course- could you please get in 


[S^ Advertiser 

Newspapers 
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Gmail - Fv\d: Male studies course 


This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to have been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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Fwd: Male studies course 


Miles Groth <mgroth@wagner.edu> 

To: Roy Den Hollander <roy17den@gmail.com> 


Mon, Sep 1, 2014 at 12:46 PM 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 7:51 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


This one! 


http://www.bswhn.org.au/attachments/article/900/malestudies_eoi.pdf 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 11:15 AM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello! 

You speak of "the Male Studies course." Which are you referring to? I will be happy to respond to you. 
M Groth, PhD 

[Quoted text hidden] 

[Quoted text hidden] 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 9:05 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


Would you say that there is no hate on sites like A Voice For Men, which two of the lecturers have written 
for? You don't really need to respond to that, I just wanted to point out that there certainly is hate out 
there. 


The only other question I really had for you was about date rape seminars, do you stand by argument that 
anti-date-rape seminars discourage men from attending university? 


Let me know, thank you so much. 


Tory 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:11 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello again! 

Email is better than phone since I am in the States. 

I’m curious to know why I especially can be helpful to you on this but am glad to give you some data for working 
up your article. (Perhaps it belongs more appropriately in the Health and/or Education sections of the 
newspaper.) 

I haws been interested in the forming of male studies as a scholarly discipline and I am familiar with UniSA’s 







9/2/2014 


Gmail - Fwd: Male studies course 


plans to offer the first certificate and the other three proposed certificates, which will be the first graduate 
certificates in male studies anywhere in the world, to be followed in due course by a master's degree and a 
doctorate in the field. It is a much needed area of study given the importance of emergent health and well-being 
issues affecting men worldwide, as well as trends in education of boys and young males at the primary 
(elementary school) level and university level. 

Boys are now well behind girls in primary school achievement; the suicide rate for teenage males is four times 
that of females at the same age in the States, Canada and other great democracies such as Australia; 
attendance at university is under 40%, an all-time low in the States. Research on male health (prostate cancer, 
for example) lags behind that of all health research (hypertension, diabetes) and research on female-specific 
ailments (breast and uterine cancer) in funding, which is a concern for our large democracies which need healthy 
men and women, fathers and mothers. The suicide rate for early middle-age men (30s and 40s) has increased 
dramatically in the last two decades, reflecting a decrease in health and well-being of men, in part due to 
economic trends in the States. My understanding is the economy is stronger in Australia, which means that the 
reasons for this tragedy are psychological. None of is good for women and female partners of men, children, and 
the parents of men in their prime years. 

I am certainly encouraged to see UniSA in collaboration with the Australian Institute of Men's Health and Studies 
(AIMHS) (see the announcement you forwarded to me) taking the initiative in addressing these issues by offering 
instruction and professional certification for individuals (male and female) who wish to work with men and boys in 
healthcare, education and policy-creation. There is a great deal of informing to do about issues that have 
remained in the shadows for a very long time, and individuals with such certificates will be in a position to do this 
as counselors, nurses, teachers and others are much needed. 

I think everyone will be supportive of your bringing this male-positive, proactive work to the readership of the 
Advertiser*. As for hate, I see none of it in any of this. To the contrary, this is inspired by interest in supporting 
men and boys, which is good for women as well as the men served. 

I am happy to talk with you more about this if you have additional questions. 


[Quoted text hidden] 
[Quoted text hidden) 
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Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Fri, Jan 10, 2014 at 12:46 AM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


The story I'm writing is about links between some of the lecturers in the new course and the fringe 
elements of the men's rights movements, so I'm trying to find out more on what people are passionate 
about... 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:44 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


I’m not certain what your second question has to do with the certificate course at UniSA. 


[Quoted text hidden] 
[Quoted text hidden] 
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Fwd: Article 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:47 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Sun, Jan 12, 2014 at 6:37 PM 

Subject: RE: Article 

To: Miles Groth <mgroth@wagner.edu> 


I'm sorry, that reply doesn't seem to be in the email thread, but I am writing a follow-up story for 
tomorrow so am happy to have another look. 


Can I just clarify -you are reported in several publications as arguing that date-rape seminars contribute 
to male studies feeling unwelcome on campuses and you have linked this to declining male enrolment. Is 
that not the case? 


Also is it correct that you will be giving a presentation at the A Voice For Men conference this year? 


Thank you, 


Tory 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Monday, 13 January 2014 12:57 AM 
To: Shepherd, Tory 
Subject: Article 


Your reporter evidently did not read my reply to your last question to me about date rape seminars on university 
campuses. My reply was, No. They do not discourage males from going to university. Why was I not quoted 
accurately? This is not responsible journalism. You are shown as Political Editor. Who wrote the article under 
your supervision and editorial oversight? 


M Groth, PhD 
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Fwd: A Job Well Done! 


Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:47 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Mon, Mar 3, 2014 at 7:35 PM 
Subject: RE: A Job Well Done! 

To: Miles Groth <mgroth@wagner.edu> 


I have no idea what you're talking about. 


If there is any substance to what you say, I'd be happy to write a follow up story. 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Tuesday, 4 March 2014 11:34 AM 
To: Shepherd, Tory 
Subject: A Job Well Done! 


Tory, 

Since talking with you here some weeks ago, a great deal has happened as a result of your article in the 
Advertiser, as you know. What you may not know is that since the program of studies was cancelled by the 
University of South Australia, many thousands of elderly men in the Outback will now not receive care, hundreds 
of thousands of boys will not be served who have been diagnosed with ADHD, the children (boys and girls) of 
fathers who would have been supported in dealing with divorce will now be left adrift, and in general the health 
care needs of young and middle-age men will be under-served overall. A job well done! And, yes, the impact of 
this on women and girls will be just as strong. That may not have been factored in your decision to submit a 
piece about an educational endeavor you did not really understand. How gratifying it must be! I will sleep well 
tonight. All the best to you. 

Dr. Groth 

PS: There are a number of courses on ethics in journalism to be had online at the Uni and elsewhere. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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The Sydney Morning Herald 

Hands on with iPad news aggregators 

Date 

June 18. 2010 



Adam Turner is an award-winning Australian freelance technology journalist with a passion for gadgets and the "digital lounge room”. 
View more entries from Gadgets on the go_ 


/.tmtrt lit Htt this story. Kvpfoig all their is u* 


The Early Edition on the iPad. 

Newspapers are rushing to embrace the iPad, but impressive news aggregator apps are beating the media giants at their 
own game. 

Old school media giants are hoping the iPad will offer a platform on which they can charge for content, which is obviously 
a challenge w'hen they continue to give away that content for free on their websites and RSS feeds. The issue came to a 
head last week when theNew York Times demanded Apple pull the Pulse iPad RSS reader from the iTunes store, with 
the NYT claiming the app was infringing copyright by using the paper's RSS feeds without permission. The whole 
situation would be laughable if it wasn't such an important issue that demonstrates the challenges facing old-world media 
dinosaurs in the new online age. Thankfully Apple didn't side with the New' York Times, despite their close relationship, 
and Pulse was quickly returned to the iTunes store. 

On Monday I took a look at some of the iPad apps offered by newspapers, but today I w ant to look at four impressive 
news aggregators; Pulse ($4.99), The Early Edition ($4.99), Sources($2.49) and PressReader (free). 

Sources is really just an elegant skin for the Australian Google News website, copying the top headline in each news 
cluster. Compare Source's Science & Technology listing with Google News Australia Sci/Tech listings and you'll see 
they're identical. Sources just leaves out the images and only show's the top headline in each group of stories. Click on a 
headline and it opens a brow ser window W'ithin the app, with a Related button offering links to other stories in that Google 
News cluster. 

Sources offers a nice looking interface, with the ability to change the font size and add your own RSS feeds. You can also 
add custom topic searches, such as "Kevin Rudd", but again this is sourcing its stories from Google's "Personalized 
Edition" feature. You'll get all the same information by viewing the Google News page in Mobile Safari, with the added 
benefits of seeing the pictures and extra story links that Sources strips away on its main pages. 

Unlike Sources, Pulse is a dedicated RSS reader. You can load up to 20 RSS feeds, which are displayed in strips across 
the page. You can scroll across a strip to view' entries in that feed, looking at the headline and either a pic or the intro. Tap 
on an item and it opens up a view of the RSS feed, with a w'eb button that gives you a browser view (still within the app) 
so you can see the entire story. 

One of Pulse's strengths is that while you're reading a story in portrait mode, the scrolling list of stories in the feed is 
displayed across the bottom of the screen - making it really easy to flick between stories. You can also stay in browser 
view, rather than flicking back to RSS view each time you flick to a new story, which offers a very smooth reading 
experience. 

Pulse lets you search for RSS feeds, choose from a list of Features Sources or import feeds from Google Reader, which is 




probably the easiest way to manage your feeds. The 20 feed limit is frustrating, but you could get around this by using 
services such as Yahoo! Pipes to combine feeds. Pulse doesn't seem to like Yahoo! Pipes feeds, but you can work around 
this by filtering them through other RSS services such as FeedRinse (although keep in mind the more step in the process 
the less up to date your RSS feeds will be). 

The Early Edition (pictured above) doesn't look as slick as Pulse, but it's a lot more flexible. It's a "river of news" style 
reader which draws on multiple RSS feeds and lays out the results like a newspaper page. I've seen desktop RSS readers 
offer something similar, but this is the first time I've seen it on the iPad. The result is more impressive than some of the 
iPad apps offered by the newspapers. The front page displays around 10 stories, with the headline, the first few paragraphs 
and sometimes a pic (depending on what's included in the RSS feeds). If the full story is provided by RSS you can scroll 
through the text in the box or tap on it to open the story. Sometimes you'll only get a snippet but you can click on a link to 
view the original website while remaining within the app. 

One of the things I love about The Early Edition is that I can keep flicking to see page after page of headlines, intros and 
pics laid out just like a newspaper. You even get an iBooks-esque curling page turn. The Early Edition's real strength is the 
ability to edit and group the news feeds. It contains 350 news feeds by default, split into categories such as Business, 
Design, Food & Wine, Politics, Technology and World News. You can click on All Feeds to see them all mixed together, 
or a single category to see just those feeds mixed together. You can even just click one feed to see all its articles laid out 
on the page. So it's possible to design your own custom newspapers and easily switch between them. There's also a Today 
button to ensure you're only reading the latest news. 

The icing on the cake is that you can add new feeds and new categories, plus you can import feeds from Google Reader or 
an OPML file. If you know your way around Yahoo! Pipes you can dig into the newspaper websites and RSS feeds to 
build custom newspapers that would make the New York Times' lawyers turn purple. 

The fact The Early Edition relies on RSS feeds is both its strength and its weakness. Sometimes you get the whole story, 
while sometimes you need to tap again to view the original (similar to Pulse). The story layout is very' basic, you can't 
adjust the font size and you can't flick left and right directly to the next story. It would be great if The Early Edition could 
add a few features from Pulse, such as the ability to flick between stories and stay in broswer mode. 

The newspaper feeds are more user-friendly in Pulse because you can remain in browser mode, although it can be slow to 
load the bloated newspaper pages. The Early Edition makes it easier to skim through stories as you do with a physical 
newspaper, while Pulse is perhaps better suited to picking through blogs. 

iPad apps such as The Early Edition and Pulse are putting the pressure on newspapers to deliver iPad apps that offer a 
superior reading experience to Mobile Safari. We've seen how the New York Times responds to such pressure, lets hope 
other publishers can take a more sensible approach. 

Then you have PressReader, an iPad/iPhone newspaper app which is in a league of its own. PressReader is linked to 
the PressDisplay service, which lets you download digital copies of newspapers from anywhere in the world. You pay 99 
US cents for each section of the newspaper under the Pay As You Go Plan, but the SUS9.95 per month plan buys you 31 
credits and the SUS29.95 plan buys you unlimited credits. Depending on how many sections you read, it's pretty good 
value compared to the cost of buying the paper each day. The iPad app comes with 7 free credits, although I think you can 
get a better free credit deal if you create an account via the website. PressReader also features subscription options for 
automatically downloading sections each day. 

PressReader downloads each newspaper section as a hi-res PDF, so you can flick through the pages as you would a normal 
newspaper. You can zoom in on an article to read it, but they've also been converted to text so you can tap on a story to 
bring it up in a text box. From here you can scroll through the story' (changing the font size if you wish) and even tap on a 
button to have the story' read aloud in a surprisingly natural female digital voice. Once you've opened a text box, you can 
jump to the next story with a tap rather than closing and opening the box again. 

The user experience is very slick and probably the closest I've seen to replicating the traditional newspaper experience. 

The Age and SMH sections I downloaded were each around 50MB . so you might want to download the paper at home 
each morning rather than doing it on the train via a mobile broadband network. Tehnically you might be able to replicate 
something similar using The Early Edition and Yahoo! Pipes, but once you've seen PressReader in action you'll happily 



hand over 99 cents per section. If the newspapers want people to cough up money for their dedicated iPad apps, they need 
to match the slick user experience of PressReader. 

On top of this, PressReader offers an Online option which creates a "river of news stream" from papers around the world - 
you can tap on any story to read it and then see a list of related stories from other newspapers. You can even search for 
terms, such as Socceroos, and get a list of stories from various newspapers (which can be filtered according to country or 
language). As far as I can tell the online options are free, although the pricing model isn't very' well explained. 

From what I've seen, PressReader blows everything else out of the water. It almost seems too good to be true, but it is 
legit. This hasn't stopped the publishers trying to nobble it. It seems Fairfax is attempting to block NSW readers from 
downloading the Sydney Morning Flerald and the Sun Herald, there's a long thread about it over at Whirlpool. It's worth 
reading through that thread if you're thinking about signing up for a PressReader subscription. 

Regular readers will know that I've been slow to warm to my iPad, even though I've had it since a few days after the US 
release. My argument has always been that the iPad is really just a luxury toy unless you can find a good use for it. If 
you're a news junkie, apps such as The Early Edition, Pulse and especially PressReader could be the excuse you've been 
looking for to buy an iPad. Soon I'll take a look at what the iPad has to offer in terms of magazines. 
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Gmail - Male Studies course 


Gm il 

: .•!. 


Male Studies course 


Shepherd, Tory <tory.shepherd@news.com.au> Thu, Jan 9, 2014 at 7:38 PM 

To: "rdhhh@yahoo.com" <rdhhh@yahoo.com> 


Hi there - I’m trying to get in touch for a story I’m doing on the UniSA course you’re involved with, but can’t find a 
phone number for you - could you please get in touch? By email or phone - 0061 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


(Sjh Advertiser 

\ s yr\l Newspapers 


This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 






SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 


Roy Den Hollander, 

-against- 


Plaintiff, 


Tory Shepherd, Political Editor of The Advertiser- Index No. 152656/2014 

Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- Justice Moulton 

Sunday Mail Messenger; E-File 

Amy McNeilage, Education Reporter for The Sydney Motion Seq. No. 4 

Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 

Defendants. 

-X 


MOTION REQUIRING DEFENDANTS TO WITHDRAW ILLEGALLY OBTAINED 

DOCUMENT FROM THE RECORD 


PLEASE TAKE NOTICE that upon the affidavit of Roy Den Hollander, sworn to on 
January 23, 2015, and upon the exhibits attached to the affidavit and all the pleadings and 
proceedings herein, the undersigned will move in the Supreme Court of the State of New York, 
located at 60 Centre Street, New York, in the Submissions Part, Room 130, on the 10 th day of 
February, 2015, at 9:30 a m., for an Order requiring Defense Counsel Katherine M. Bolger to (1) 
withdraw a document that she submitted to this Court as part of her Affirmation U 2 (Exhibit A 
of Plaintiff s Affidavit) that was obtained by the Rupert Murdock newspaper and defendant The 
Advertiser or by attorney Bolger or by one of the other defendants by hacking into Plaintiff s 
personal computer or his digital cloud; (2) that attorney Bolger and Defendants turn over to 
Plaintiff all paper and digital copies of Exhibit 1 and any other material obtained in the same 
manner that they are in possession or control of, (3) that attorney Bolger identify all the parties 
involved in obtaining Exhibit 1 so that they may be referred to the proper authorities, (4) that 
Bolger and Defendants be prevented from publicizing the document or other materials they 




obtained in the same manner, and such other and further relief as may to this Court seem just and 
proper, for the reasons stated in the attached affidavit of Roy Den Hollander. 

PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served on the undersigned so that they are received no later than seven 
days before the return date of this motion. 


Dated: January 23, 2015 
New York, N.Y. 


To: 

Katherine M. Bolger 

Attorney for defendants 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

Email: kbolger@lskslaw.com 


Respectfully, 



Roy Den Hollander, Esq. 
Petitioner and Attorney 



545 East 14 th Street, 10D 


New York, N.Y. 10009 
(917) 687-0652 


roy 17den@gmail. com 




SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


Roy Den Hollander, 


X 


Plaintiff, 

-against- 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd.; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; 

and Fairfax Media Publications Pty Ltd., 


Index No. 152656/2014 
Justice Moulton 
Motion Seq. No. 4 
E-file 


Defendants. 

-X 

AFFIDAVIT IN SUPPORT OF MOTION REQUIRING DEFENDANTS TO 
WITHDRAW ILLEGALLY OBTAINED DOCUMENT FROM THE RECORD 

STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

Roy Den Hollander, being duly sworn, deposes and says: 

1. The Rupert Murdock newspaper, Defendant The Advertiser-Sunday Mail 
Messenger, or its attorney, Katherine M. Bolger, or the other Defendants, acquired a document 
from Plaintiffs personal computer without his authorization or from a computer that requires 
authorization codes in order to access the remote computer-server that also contains the 
document. 

2. The document was filed by attorney Bolger as Exhibit 1 of her Affirmation in 
Opposition to Plaintiff s Standing Motion for a Trial on the issue of personal jurisdiction. 
Plaintiff brought the motion because of Defendants’ numerous perjuries and attorney Bolger 
suborning those perjuries concerning personal jurisdiction. 





3. By hacking into Plaintiffs personal computer or the remote server—both of 
which were not viewable to the public with the remote server requiring authorization codes, by 
copying a document from Plaintiffs personal computer or the remote server, and by eliminating 
the authorization codes on the remote server, the Murdock newspaper or attorney Bolger or the 
other Defendants not only violated Plaintiff s right to privacy under the U.S. Constitution but 
violated the following laws, both Federal and New York, concerning the unauthorized access and 
use of a computer: 

a. Unauthorized use of a computer, N Y. Penal Code § 156.05; 

b. Computer trespass, N.Y. Penal Code § 156.10; 

c. Unlawful duplication of computer related material, N.Y. Penal Code §§ 
156.29, 156.30; 

d. Computer tampering, N.Y. Penal Code § 156.20; 

e. 18 U.S.C. § 1030(a)(2)(C) that proscribes intentional unauthorized access to a 
computer and obtaining information from a protected computer where the 
conduct involves interstate or foreign commerce. 

4. Attorney Bolger also tried to cover up her or Defendants’ criminal activity of 
hacking by committing perjury. 

5. Attorney Bolger’s Affirmation 2, which she made under penalty of perjury, 
states that “A true and correct copy of the ‘Media Release’ available at Plaintiffs MR Legal 
Fund website ... is attached hereto.” (Ex. A). 

6. The document, which is clearly a “talking points” document and attorney work 
product, is not a “Media Release,” the document is not titled “Media Release.” The term “Media 
Release,” of course, infers the document was made public to the press, however, it never was. 
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7. Plaintiff previously worked as an assignment editor, writer and field producer at 
Metromedia TV News and Eyewitness TV News in New York City. He knows what the term 
“Media Release” means, and that no one ever submits a 17 page “Media Release” in the form of 
the document Bolger or Defendants hacked. Given Bolger’s experience in representing news 
organizations, she knows that as well, http://www.lskslaw.com/attomey/katherine-bolger. 

8. Bolger actually refers to the document as a media release nine (9) times in her 
Memorandum of Law in order to make sure her lie takes root. Such conduct infers that she 
intentionally misquoted the title and mischaracterized the document in order to trick this Court 
into believing the hacked document had actually been presented to the media, and, therefore, was 
a public document. Just another incident in her and Defendants’ pattern of lying and deception 
in this case. 

9. Plaintiff uses his digital cloud, which is technically an evolving non-public 
website located on a remote server, in pretty much the same way that people use their Apple 
iClouds—to store on a remote server both personal and business related material, such as, 
attorney work product, financial information, security codes, writings, ideas, contacts, photos, 
music, videos and emails. Plaintiff keeps the same information on his personal computer, which 
is connected to the Internet. 

WHEREFORE, Plaintiff requests an Order requiring attorney Bolger (1) withdraw the 
document. Exhibit 1, (2) that attorney Bolger and Defendants turn over to Plaintiff all paper and 
digital copies the document and any other material obtained in the same manner that they are in 
possession or control of, (3) that attorney Bolger identify all the parties involved in obtaining the 
document, (4) that she and Defendants be prevented from publicizing the document or other 
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materials they obtained in the same manner, and such other and further relief as may to this 


Court seem just and proper. 


Sworn to before me on 
23rd day of January 2015 




Roy Q^n Hollander 
Plaintiff and Attorney 
545 East 14 Street, 10D 
New York, N Y. 10009 
917 687 0652 
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Responses to Media 


Do you have a copy of the Complaint? You can take anything you want from the complaint and 
attributed it to me as a quote. 

Why bring the suit? 

To have fun fighting these bimbo book burners who think they are the chosen ones. [I like the 
alliteration. Of course given Tory’s apparent age, she’s really a bimbat and Amy a bimbette]. 

There were Feminists to the right of me, Feminists to the left of me, Feminists in front of me 
volley’d and thunder’d from down under, so I decided to sue. 

Tory the Torch and Amy McNeuter are just like Joseph McCarthy and Roy Cohn from the 
1950s. They targeted the guys involved in the course for our political beliefs. 

It’s another witch hunt; only today the witches are doing the hunting. 

If these two Feminist book-burners had not jumped on their broomsticks and scared the bejesus 
out of the University of South Australia, students would have had an opportunity to acquire 
information and consider views not available anywhere else in higher education. 

Reporters like Tory and Amy have taken the place of the 1950s "loyalty review boards" that 
carried out investigations for universities, governments and businesses to certify that their 
employees were not Communists or lefties. Only today, those who are not politically-correct are 
excluded. 

If this case is successful, the private pinklisters, similar to the blacklisters of the 1950s, and those 
who use them will be put on notice that they are legally liable for the professional and financial 
damage they cause with their falsehoods and interference in business relations. 

Bimbo? 

The term bimbo refers to Tory the Torch and Amy “McNeuter.” McNeuter because she wants to 
neuter men, unless she’s in bed with them, assuming she’s heterosexual. 

In 1920, composer Frank Crumit recorded "My Little Bimbo Down on the Bamboo Isle", in 
which the term "bimbo" was used to describe an island girl of questionable virtue. Australia’s an 
island, isn’t it? Considering how Tory and Amy operate as reporters—they’re of questionable 
virtue. 


How do you view what happened or what’s the big deal? 

Under the Nazis, it was the Gennan Student Union’s Office for Press and Propaganda that started 
the book burning of those writers who opposed Nazi ideology. 
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At the Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” Tory and Amy can’t wait to say the same about any 
intellectualism that isn’t pro-Feminist. 

So what’s the difference here with Tory and Amy stopping the teaching of a course on men and 
the law by claiming it expressed “radical” and “extreme” male views? 

So they didn’t go into the University and take knowledge, ideas and facts in the form of books 
and throw them on a bonfire. Instead they used the modem-day torch of the electronic media to 
incinerate opposing views. 

The end result is the same—censorship of ideas, or verbal mutilation. 

Why should anyone who does not believe in this Feminist mumbo-jumbo be punished for their 
beliefs, speech or actions, unless they commit a crime or are running for office. As to beliefs, 
there are no crimes and as to speech very few, such as yelling “bomb” in Times Square. 

As President Truman wrote, "In a free country, we punish men for the crimes they commit, but 
never for the opinions they have." Not so in Australia. 

Are you comparing them to the Nazis? 

Yes. I guess that makes them Feminazis. 

I’m also comparing them to the Commies. The Soviet Union ostracized anti-commies into 
Gulags. The Feminist just keep anti-Feminists out of the universities. What are they afraid of? I 
thought they were strong and independent females. 

Tory and Amy wrapped themselves in the rag of Feminism to justify the imposition of a unitary 
belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of members 
of the educational community and society-at-large. 

Were you surprised? 

Yes, but I should have expected such from yellow, female-dog-in-heat journalists and the press 
in a penal colony. 

Wasn’t Noonien Singh Khan born there? 

Did the articles anger you? 

Of course they did, but at least I’m in touch with my feelings. 

Although, one thing Tory does not realize is that insults from an opponent is the highest form of 
compliment for an attorney. 
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In these causes of action, it’s not what I think that matters, but what Tory caused others to think. 
Are you out for vengeance? 

Hey, what’s wrong with a little quid pro quo—one bad turn deserves another. 

I’d call it justice. 

Sounds like vengeance. 

So what’s the difference. 

Do you feel persecuted? 

Not if the Feminist is hot, she can walk all over me in her stiletto heels. Hmm, maybe I’ll 
contact the dominatrix trio I ran into the other night? 

Anyway, Feminists, assuming they are human beings, which has yet to be proven, can do 
whatever they want so long as they stay off of my rights. If they don’t, which they don’t, then 
it’s a fight. 

And I’m going to fight them to my last dollar and last breath, and, if there is anything after death 
for eternity. 

Sounds like hate? 

I don’t hate the Feminists—I despise them. It’s a great motivator. 

Do you think the people who rose up in the Ukraine loved their President? No, they despised 
and hated him. 

What did the Feminists do to you? 

Just because they are unable to accept that Mother Nature condemned them to mood swings, do 
they have to make life trying for the rest of us. 

VAWA 

At least in the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with VAWA you never know who your judges are, and they skip the rack and go 
right to finding you did what the alien says you did. 

The Edgar Allen Poe tale of horror divorce I went through before a Lesbian judge (Joan Lobis) 
who was probably jealous that my face had been where she wanted to put hers. 

All cost me a lot of money, time, and possibly a job with the CIA. Such would not have 
happened but for the Feminists. 
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Do you consider Feminists witches? 

I thought NOW stood for the National Organization of Witches? 

Most of them are. The witchcraft label has been applied to practices people believe influence the 
mind, body, or property of others against their will. 

Did you ever censor your speech because it wasn’t politically correct? Isn’t that constraining 
your will to be free? 

Feminist linguistics is an obvious effort to control thought, speech, and action. As George 
Orwell wrote, “if thought corrupts language, language can also corrupt thought,” Politics and the 
English Language, 1946, and once thought is corrupted, so is a person’s beliefs, and corrupted 
beliefs are the real power for controlling people against what otherwise would be their free will. 

What are the falsehoods? 

It can be false or misleading. 

Tory: “member of extreme right-wing groups,” from an email; “linked to extreme views on 
men's rights,” second headline 1/12/14 article 

Amy: “hardline anti-feminist advocate[],” “hardline” may have been a Freudian slip when she 
becomes emotional over men; “published on radical men's rights websites,” 1/14/14 article. 

Tory’s disparaging and libelous publications 

1/9/14, on information and belief - “[RDH] identified as belonging to extreme right wing groups 
in the USA.” 1/9/14 Gouws wrt Tory questioning Gary Misan. 

1/12/14 article: Lecturers in world-first male studies course at University of South Australia 
under scrutiny 

“LECTURERS in a ‘world-first’ male studies course at the University of South Australia have 
been linked to extreme views on men’s rights and websites that rail against feminism.” Second 
headline 1/12/14 article. 

“The lecturers’ backgrounds are likely to spark controversy.” 1/12/14 article. 

“Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as ‘bitches’ and ‘whores’ and has been described as a hate site 
by the civil rights organisation Southern Poverty Law Centre.” 1/12/14 article. 

“One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ Roy Den 
Hollander - has written that the men’s movement might struggle to exercise influence but that 
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‘there is one remaining source of power in which men still have a near monopoly - firearms’.” 
1/12/14 article. 

“He also argues that feminists oppress men in today’s world and refers to women’s studies as 
‘witches’ studies’.” 1/12/14 article. 

“He has likened the position of men today to black people in America’s south in the 1950s 
‘sitting in the back of the bus’, and blames feminists for oppressing men.” 1/12/14 article. 

“The course, which has no prerequisites . . . .” 1/12/14 article. 

“Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men and 
Masculinity, said these types of male studies ‘really represents the margins’.” 1/12/14 article. 

“ ‘It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 1/12/14 
article. 

“Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men’s rights, said there was a big difference between formal masculinity studies and 
‘populist’male studies.” 1/12/14 article. 

“He said there were groups that legitimately help men, and then the more extreme activists.” 
1/12/14 article. 

“‘That tends to manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now disempowered’,’ he said.” 
1/12/14 article. 

“ ‘I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.’” 1/12/14 article. 

“Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some.” 1/12/14 article. 

1/14/14 University of South Australia gives controversial Male Studies course the snip Headline 

“CONTROVERSIAL aspects of a Male Studies course will not go ahead” Second headline 
1/14/14 article. 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are oppressed, 
particularly by feminists.” Emphasis in 1/14/14 article. 

“US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 1/14/14 article. 
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“National Union of Students president Deana Taylor said a course like that proposed for the 
university provided ‘a dangerous platform for anti-women views’.” 1/14/14 article. 

1/14/14 Pathetic bid for victim hood by portraying women as villains 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum . . . overseas ring ins. (“Ring in” is a gang term 
meaning persons that are called to help in gang wars/fights—sounds a little like Tory). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no longer 
closed, no longer just a bunch of angry guys in a basement. They're trying to get up the 
stairs and into the light. 

f. “They want to play outside with legitimate experts in men’s issues . . . .” 

g. “It's a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal Lecter- 
style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

i. “[Tjrying to make women into villains . . . .” 

j. “It could be dismissed if they weren’t trying to creep in where they are not needed, or 
wanted.” 

k. “But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 

6/18/14 Men ’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County 

a. “[Bjizarre legal writ. . . .” 

b. “UniSA was planning a course in men’s studies that included men with li nk s to US men’s 
rights extremists . . . .” 

c. “Mr Den Hollander thinks he was in line to be paid $ 1250 to lecture.” 
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d. “Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track 
record.” 

e. “WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER” 

f. Roy believes in “censorship of] a journalist. . . 

g. Roy is “an extremist by sounding like an extremist.” 

h. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

i. “He [Roy] also talks of his concern that ‘alien wives and girlfriends’ are making up 
phony abuse cases against men, and that men are being targeted by feminists because 
they were trying to escape said feminists by going overseas for girlfriends.” 

j. Tory communicated that Roy does not believe in equality for women because he demeans 
males who do by calling them “girlie-guys.” Tory wrote “In the men’s rights vernacular, 
‘girlie-guys’ are usually known as ‘manginas’. The terms refer to males who believe in 
equality for women . . ..” 

k. “Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

l. “I suspect the people at UniSA who flirted with the idea of bringing him over to teach 
may not have really understood his philosophy.” 

Tenor and innuendos of the two articles are false, and use the same tactic as Joseph McCarthy 
and Roy Cohn did in the 1950s. Back then, certain words were used to label persons as sub¬ 
human, anathemas, and not deserving of rights—“communist sympathizer,” “fellow traveler,” 
and “red,” while today Tory and the Feminists use the opprobrium associated with words such as 
“antifeminist,” “right winger,” “hardliner,” and “masculine.” 

Both used the description “anti-feminist” the way a reporter for Pravda in the old Soviet Union 
would have used the term “anti-communist.” At least the Russian commie reporters could point 
to intellectuals such as Marx and Lenin to define “Communism,” who can Tory and Amy point 
to for a definition of Feminism—their fellow groupies at consciousness lowering sessions? 

Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women of Australia, the Paris Commune, anti-Vietnam War demonstrators, 
Environmentalists. 

Where’s the malice? 
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These two don’t hate all men, just the ones who stand up for their rights and don’t bow down to 
the pedestal on which they delusionally believe they recline. 

They hate, loathe and fear men’s rights advocates, so when they learn that a bunch will be 
teaching a course, they jump on their electronic broomsticks railing demon men are invading the 
college and will convince all the pretty young co-eds to drop their pants. 

With Amy, look at the cartoon in the beginning of her article that mocks men. Why include it? 
It’s an expression of an unreasonable desire to see someone else suffer denigration = malice. 

With Tory, she headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” Why did she use the word 
“snip”? Snip means to make a quick cut. Were her hate-filled fantasies of male emasculation or 
circumcision at work? At the very least, it connotes feelings of malice toward men and the guys 
involved in the course. 

Reckless disregard with both is that neither interviewed me before their initial articles and, to my 
knowledge, never reviewed the content of the proposed course. 

They saw the term “men’s studies” and jumped on their broomsticks to attack. 

There are militantly anti-male groups out there that are led by man-hating females. Tory and 
Amy most likely belong to such. 

With injurious falsehood, malice is presumed if the statement was published, was false and 
injuries resulted. 

You use the reporters ’first names, why? 

An expression of my disrespect for such rag journalists. 

Also an expression of my opinion that they are stupid little girls wagging their tongues to harm 
people they don’t like. It’s how girls in high school fight, only these two have the power of the 
press which they use for their personal vendettas. 

Are you anti-feminist? 

Of course, I’m anti-Feminist; I’m too intelligent not to be. 

So what’s wrong with that? I speak out against a snake-oil ideology and that’s my right. 

Feminist have come to believe in their exceptionalism and their sense of being the chosen ones. 
That they can decide the destinies of men; that it is only them who can be right—just like a bossy 
wife. 
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Opposition to the ideology Feminism is not a crime—not yet anyway. My freedom of speech is 
not limited to parroting pro-Feminist propaganda as desired by self-appointed members of the 
PC Ministry of Truth. 

I’m also anti anything that infringes my Constitutional rights. 

I’m an anti-feminist, and proud of it, while they are man-haters or misandrists, and I’m sure they 
are proud of it. 

I define Feminist as a person who believes that all men are guilty and all females innocent until 
they are proven guilty—but even then a man is at fault. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a friendship or 
a marriage, or even solve a quadratic equation, yet they believe they know how to rule the world. 
They justify any reprehensible act so long that it’s committed by a Feminist. 

Are you a right winger? 

No, unless you consider Students for a Democratic Society and the New Democratic Coalition as 
right wing organizations. 

In the 1960s, I was accused of being a communist because of my SDS membership. Today, I’m 
accused of being a right wing extremist. So have my political views changed or just the epithets 
that conformists use to make others agree with their weak minded beliefs? 

I know what I like and what my rights are. I’m not about to sacrifice either just to satisfy some 
special interest group that only has my hann at heart. 

A number of experts also criticized the course. 

You call those girlie-guys Tory enlisted experts or are they sexperts? Those androgynies are 
simply scared of being hexed by the Feminists. 

Dr. Flood obviously sides with Tory, and if he lived in America in 1776 would have also sided 
with the Tories, since the founding fathers were responding to injustices and clearly on the 
“margins” of the British Empire. 

Dr. Ben Wadham surely would have opposed the progressive programs of Teddy Roosevelt 
because they were “populist,” and would have gleefully “crucif[ied] mankind upon a cross of 
gold” because William Jennings Bryan was a “populist.” 

Amy used an alleged female, Eva Cox, who said, “men who want to complain that they haven’t 
had enough attention as victims, and that does worry me.” What, Cox worry? Absurd, no man 
would want attention from her, now Amy is a different story. 

I don’t consider myself a victim but a target. Hopefully a moving one. 
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Weren ’tyou published on the Voice of Men website that calls girls “bitches”? 


Yes, but I don’t use that term. I think it gives girls too much credit. 

So what? You’re published in_, and I am sure it has used some language you may disagree 

with. 


Your comment on guns? 

A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

My comment is true—isn’t it? 

Mostly men exercise their right to bear arms, so how can the exercise of a right be extreme or 
even subject to criticism. When the media starts criticizing the exercise of rights, it deters people 
from exercising them, which is the same as not having them. 

The power of the Second Amendment is to give people a fighting chance against unjust state 
violence, such as the revolution that occurred in Kiev. 

Tory and Amy? 

They’re like the pigs in Animal Farm, squealing about equality when they really mean they’re 
more equal than others, and the others are men. 

I’m sure they bring a lot of joy whenever they leave the room. 

They’re ideologically corrupt, and not unlike a de facto cult preventing the spread of what they 
deem are heretical ideas. 

They’re prime candidates for natural de-selection. 

Misogynist? 

When I go out to nightclubs or my hip hop class, believe me, what’s in my heart is not malice. 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with drinking, 
a guy has to be careful with the young ladies. 

Look, would you rather drive a new car or a used one? And if you are the car, would you rather 
be driven by a student driver or one with a license. 

Girls aren’t rated Double X for nothing, which is why I chase them. 

Why bother bringing these cases? 
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There are some people who will do anything for money, but there are others who will do 
anything for justice. I like to think I’m the later, but that just might be my ego talking. 

What T at stake? 

Universities were supposed to be open to differing views, but today under Feminism the winds of 
a cult-like conformity blow through the halls of academia when centers of learning and the 
press believe they have discovered the one and only truth. 

The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth. 

Freedom of speech. It is key to the flow of ideas and forbids treating differently those with 
unpopular viewpoints by suppressing their speech in favor of popular speech. Tory, Amy and 
the Feminists are out to eradicate discussion of the currently unpopular masculine perspective 
beneficial to males. 

“To impose any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and 
die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 

Are you advocating revolution? 

I’ve been advocating that in one fonn or another since I was a member of SDS—Students for a 
Democratic Society. 

I almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

As Abraham Lincoln said, “The people of the United States are the rightful masters of both 
Congress and the Courts, not to overthrow the Constitution, but to overthrow the men [and now 
females] who pervert the Constitution.” 

For me, it is just about time for civil disobedience. 

Sure that can include violence, but I have not decided to start up the Eliot Ness truck yet. It’s a 
figure of speech. 

The only way to stop the discrimination against men is for 100,000 anned guys to show up in 
Washington, DC demanding their rights. The problem is there are perhaps only 200 men left in 
America. 
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What are they going to do to me—send me to Guantanamo? I like warm climates, besides if I 
escape, I get to drive around in 56 Chevys with hot Latinas and smoke Cuban cigars. 

Or, they take away my license to practice law. So what? The only reason I got it was to defend 
my rights, but that’s impossible in a judicial system prejudiced against men. So my law license 
is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
that’s been corrupted by ideological Feminists, nor a government that sacrifices men’s rights to 
give girls preferential treatment. 

Feminism has created a de facto tyranny over men by government. As James Madison said, a 
tyranny exists when one group controls the executive, legislative, and judicial branches. The 
belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Insurrection seems better than living as slaves to the Feminists and a government that enforces 
their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Today, the preferential treatment of girls violates the rights of guys, 
there’s no justice within the system because the Feminist Establishment prevents the institutions 
in this country from upholding the Constitution as it applies to men seeking equal treatment. 

“[Wjhere there is only a choice between cowardice and violence, I would advise violence.” 
Gandhi. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

Never underestimate the influence of violence. 

How do the laws discriminate? 

Currently, just look at the three anti-feminist cases I brought: 

Ladies Nights : The suit would have ended guys having to subsidize girls to party. I think that’s 
called prostitution. 

The owner of the China Club told me that he held Ladies Nights to get a lot of guys to come to 
the club thinking there would be plenty of girls. To which I added that when there wasn’t, they’d 
console themselves by drinking. 
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Religion and Women’s Studies case : Religion requires irrationality and acting against one’s 
self-interest. So think irrationally and do something stupid and you’ve got a trait of femininity. 

‘“[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ 
come within the meaning of ‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes 
Seeger, 380 U.S. at 184-185): 

Amy harps on the innuendo that allegations of Feminism as a religion are absurd. To Feminists 
and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases on 
religion indicate otherwise. 

Academic freedom does not give any University the right to provide a wide range of benefits to 
one group based on sex but not the other as a result of stereotyping. “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

YAWA : The reputation and careers of Americans, usually men, are destroyed by secret, Star 
Chamber like hearings in which aliens testify but not the accused. 

Why did the Feminist get VA WA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the lower part 
of their bodies in panty hose, interfere with their respiration with tight push-up bras, paint their 
faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye lids, 
conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government to 
violate a guy’s rights if it increases their chances. 

You lost that case? 

And every case I brought where the rights of men conflicted with the preferential treatment of 
females. 

The chances of the courts upholding the rights of men are about equal to some pretty young lady 
paying my way on a date. 

One of these days the courts may do what they are supposed to—then again, maybe they never 
will. 
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Give me some examples of how the laws discriminated in the past? 


1. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

2. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. A few of the States had also established a minimum wage to be paid 
to women engaged in stated occupations. 

3. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 

Flogging 

4. An 1820 English Act forbade the flogging of women either in public or private, but not 
men. It was also okay to flog school boys with a cane but not a school girl. 

Paternity Fraud 

5. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to disprove such, but in around 30 states, it does not 
matter. 

Liable for wife’s acts 

6. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs before they were even married. 

7. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. 

8. A suit could be brought by or against a married woman only for contracts made by her 
previous to her marriage. And even in such cases she had to be joined by her husband as 
co-plaintiff or defendant. 

9. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

10. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support. 

11. In America in 19 th and early 20 th centuries, when a husband refused to supply his wife 
with necessaries suitable to her rank and condition, the wife could obtain them from any 
tradesman or tradesmen, and the husband had to pay the bills. 

Liable for support of wife 

12. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

13. In America in 19 th and early 20 th centuries, a woman could complain of her husband’s 
laziness, and compel him at court to give bonds for the support and also for the 
maintenance of his children. 
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Liable for wife who left 

14. If a wife, who had left her husband, offered to return and the husband refused to receive 
her, the wife could, then purchase necessaries in his name without his consent, and the 
husband was liable for all necessaries so supplied. 

15. Any man who shall unlawfully neglect or refuse to support his wife or children, unless 
owing to physical incapacity or other good cause, might be convicted of a felony in some 
States, but liable to punishment in every State. 

16. In America in 19 th and early 20 th centuries, an unmarried adult woman who becomes poor 
and unable to support herself, might, by legal process in some of the States, compel her 
father, mother, grandfather, grandmother, or any one or more of them, to furnish such 
support or to contribute towards it. If these relatives are not able to do so, the State, town 
or municipality would support the woman as a pauper. 

Restriction on husband’s property but not wife’s 

17. In America in the 1800s, during the life of a wife, a husband could not sell nor make a 
conveyance of his real estate either in whole or in part without her knowledge and 
consent. She had a one-third interest in his real estate and in NY one-half his personal 
property. 

18. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could without her husband’s 
consent sell, convey, and devise her separate estate, or any interest or interests in any and 
every part thereof, the same as if she were single. 

19. In England, The Married Woman’s Property Act of 1882 allowed married women to 
acquire, hold, and dispose of property in the same way as could a single woman, which 
except for primogeniture, was the same as a male. All property belonging to a woman at 
the time of her marriage, or which came to her after marriage, including earnings and 
property acquired by the exercise of any skill or labour, was absolutely her own, and the 
husband had no rights whatever over the property of his wife. 

20. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. This opened the way for wives taking out insurance on their 
husbands and then killing them. 

c. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability. 

Debtors ’prison 

21. In England, under the Married Woman’s Property Act of 1882, a married woman trading 
on her own account could be made a bankrupt, but she could not be committed to prison 
for non-fulfillment of an order under the Debtor’s Act of 1869. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to the Present Time, 
at 282, London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, could 
be committed to prison for failing to pay certain debts. 
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a. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

22. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

23. In 19 th century America, a wife was legally entitled to alimony, except for adultery, but 
not the husband, and the husband had to pay for the wife to bring a divorce action against 
him. Today in America with no-fault divorce, the entire structure of American marriage 
and divorce is geared to financially supporting faithless females. Men are 4 times more 
likely to lose their homes. One million American men are preemptively ordered out of 
their homes each year, even when no physical abuse is even alleged. 

Heart balm 

24. In the 19 th and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. When the 
seducer was a single man, the latter would be compelled to make reparation by marriage. 
Where this could not be affected, exemplary damages would generally be obtained. If 
the seducer was a married man and the girl did not know it, she could obtain aggravating 
damages. 

25. By 1929, with very few exceptions, women could hold any office in any of the States. 
They may have been members of a State legislature and they may have been members of 
Congress. 

Sentencing 

26. For the 41 classes of crimes to which the Federal Sentencing Guidelines apply, the 
average sentence for males is 278.4 percent greater than that of females (51.5 versus 18.5 
months). David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts, 
Journal of Faw and Economics, vol. XFIV (April 2001). 

27. Males not only receive longer sentences but also are less likely to receive no prison tenn 
when that option is available; more likely to receive upward departures, and less likely to 
receive downward departures. When downward departures are given, males receive 
smaller adjustments than females. Id. 

Female value greater 

28. A drunk driver will receive an average of a 3-year higher sentence for killing a female 
than for killing a male. Unconventional Wisdom, Washington Post, Sept. 7, 2000. 

29. Black widows: Chicago female homicide cases resulting in non-convictions by 1914 had 
become a national scandal. Illinois State’s Attorney Maclay Hoyne, declared that: “The 
manner in which women who have committed murder in this county have escaped 
punishment has become a scandal. The blame in the first instance must fall upon the 
jurors who seem willing to bring in a verdict of acquittal whenever a woman charged 
with murder is fairly good looking and is able to turn on the flood gates of her tears, or 
exhibit a capacity for fainting.” 

30. Female Defenses unavailable to males: 
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Menstruation and PMS, or I kill whomever I want and blame it on my biology : 


At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots 
at her former fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance had broken off their engagement and married another girl, so 
Mary followed him to D.C. and shot him dead. Mary tearfully testified that Burroughs 
had promised to marry her but married someone else. After a 12-day trial in which she 
pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, 
Mary was acquitted. 

N.Y. Times, July 20, 1865 printed: The verdict only furnishes a new illustration 
of what must be regarded as a settled principle in American law—that any woman, who 
considers herself aggrieved in any way by a member of the other sex, may kill him with 
impunity, and with an assured immunity from the prescribed penalties of law. 

Battered Female Syndrome or he’s dead so I can say whatever I want about him and the 
courts will believe me. 


Svengali Defense or the devil, a man, made me do it. 

Contract killing or get a guv to do it and then blame him . 

Injurious Falsehood (form of interference with economic concerns) [Defamation protects a 
person’s reputation while Injurious Falsehood protects economic concerns; it is an economic 
tort]. 


Intentional publication 

Of false and misleading information 

Malice = done with intent to interfere with another’s interests or done without regard to 
consequences. A reasonably prudent person would anticipate economic damages 
[if show statement made and false then there exists presumption of malice] 

That results in special damages, including loss of prospective economic advantage 

Tortious interference with prospective contractual relations [Protects person in acquiring 
property. Where a contract would have been entered into but for malicious conduct of 3P]. 

Relationship with 3P that creates expectancy of future contractual relations 
Defendant interferes with that relationship 

Malice = Defendant’s sole purpose is to hann plaintiff or defendant engaged in fraud 
Economic injury, which includes loss of opportunities for profit 
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KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 
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Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
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an immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules. I 
make this statement upon my personal knowledge, and I would be competent to testify at trial to 
the facts set forth herein. 

2. A true and correct copy of the “Media Release” available at Plaintiffs MR Legal 
Fund website, http://www.mensrightslaw.net/main/Down_Under/Press_Responses.pdf, is 
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3. A true and correct copy of the first affidavit of Michael Cameron originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 2. 
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Responses to Media 


Do you have a copy of the Complaint? You can take anything you want from the complaint and 
attributed it to me as a quote. 

Why bring the suit? 

To have fun fighting these bimbo book burners who think they are the chosen ones. [I like the 
alliteration. Of course given Tory’s apparent age, she’s really a bimbat and Amy a bimbette]. 

There were Feminists to the right of me, Feminists to the left of me, Feminists in front of me 
volley’d and thunder’d from down under, so I decided to sue. 

Tory the Torch and Amy McNeuter are just like Joseph McCarthy and Roy Cohn from the 
1950s. They targeted the guys involved in the course for our political beliefs. 

It’s another witch hunt; only today the witches are doing the hunting. 

If these two Feminist book-burners had not jumped on their broomsticks and scared the bejesus 
out of the University of South Australia, students would have had an opportunity to acquire 
information and consider views not available anywhere else in higher education. 

Reporters like Tory and Amy have taken the place of the 1950s "loyalty review boards" that 
carried out investigations for universities, governments and businesses to certify that their 
employees were not Communists or lefties. Only today, those who are not politically-correct are 
excluded. 

If this case is successful, the private pinklisters, similar to the blacklisters of the 1950s, and those 
who use them will be put on notice that they are legally liable for the professional and financial 
damage they cause with their falsehoods and interference in business relations. 

Bimbo? 

The term bimbo refers to Tory the Torch and Amy “McNeuter.” McNeuter because she wants to 
neuter men, unless she’s in bed with them, assuming she’s heterosexual. 

In 1920, composer Frank Crumit recorded "My Little Bimbo Down on the Bamboo Isle", in 
which the term "bimbo" was used to describe an island girl of questionable virtue. Australia’s an 
island, isn’t it? Considering how Tory and Amy operate as reporters—they’re of questionable 
virtue. 


How do you view what happened or what’s the big deal? 

Under the Nazis, it was the Gennan Student Union’s Office for Press and Propaganda that started 
the book burning of those writers who opposed Nazi ideology. 
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At the Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” Tory and Amy can’t wait to say the same about any 
intellectualism that isn’t pro-Feminist. 

So what’s the difference here with Tory and Amy stopping the teaching of a course on men and 
the law by claiming it expressed “radical” and “extreme” male views? 

So they didn’t go into the University and take knowledge, ideas and facts in the form of books 
and throw them on a bonfire. Instead they used the modem-day torch of the electronic media to 
incinerate opposing views. 

The end result is the same—censorship of ideas, or verbal mutilation. 

Why should anyone who does not believe in this Feminist mumbo-jumbo be punished for their 
beliefs, speech or actions, unless they commit a crime or are running for office. As to beliefs, 
there are no crimes and as to speech very few, such as yelling “bomb” in Times Square. 

As President Truman wrote, "In a free country, we punish men for the crimes they commit, but 
never for the opinions they have." Not so in Australia. 

Are you comparing them to the Nazis? 

Yes. I guess that makes them Feminazis. 

I’m also comparing them to the Commies. The Soviet Union ostracized anti-commies into 
Gulags. The Feminist just keep anti-Feminists out of the universities. What are they afraid of? I 
thought they were strong and independent females. 

Tory and Amy wrapped themselves in the rag of Feminism to justify the imposition of a unitary 
belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of members 
of the educational community and society-at-large. 

Were you surprised? 

Yes, but I should have expected such from yellow, female-dog-in-heat journalists and the press 
in a penal colony. 

Wasn’t Noonien Singh Khan born there? 

Did the articles anger you? 

Of course they did, but at least I’m in touch with my feelings. 

Although, one thing Tory does not realize is that insults from an opponent is the highest form of 
compliment for an attorney. 
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In these causes of action, it’s not what I think that matters, but what Tory caused others to think. 
Are you out for vengeance? 

Hey, what’s wrong with a little quid pro quo—one bad turn deserves another. 

I’d call it justice. 

Sounds like vengeance. 

So what’s the difference. 

Do you feel persecuted? 

Not if the Feminist is hot, she can walk all over me in her stiletto heels. Hmm, maybe I’ll 
contact the dominatrix trio I ran into the other night? 

Anyway, Feminists, assuming they are human beings, which has yet to be proven, can do 
whatever they want so long as they stay off of my rights. If they don’t, which they don’t, then 
it’s a fight. 

And I’m going to fight them to my last dollar and last breath, and, if there is anything after death 
for eternity. 

Sounds like hate? 

I don’t hate the Feminists—I despise them. It’s a great motivator. 

Do you think the people who rose up in the Ukraine loved their President? No, they despised 
and hated him. 

What did the Feminists do to you? 

Just because they are unable to accept that Mother Nature condemned them to mood swings, do 
they have to make life trying for the rest of us. 

VAWA 

At least in the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with VAWA you never know who your judges are, and they skip the rack and go 
right to finding you did what the alien says you did. 

The Edgar Allen Poe tale of horror divorce I went through before a Lesbian judge (Joan Lobis) 
who was probably jealous that my face had been where she wanted to put hers. 

All cost me a lot of money, time, and possibly a job with the CIA. Such would not have 
happened but for the Feminists. 
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Do you consider Feminists witches? 

I thought NOW stood for the National Organization of Witches? 

Most of them are. The witchcraft label has been applied to practices people believe influence the 
mind, body, or property of others against their will. 

Did you ever censor your speech because it wasn’t politically correct? Isn’t that constraining 
your will to be free? 

Feminist linguistics is an obvious effort to control thought, speech, and action. As George 
Orwell wrote, “if thought corrupts language, language can also corrupt thought,” Politics and the 
English Language, 1946, and once thought is corrupted, so is a person’s beliefs, and corrupted 
beliefs are the real power for controlling people against what otherwise would be their free will. 

What are the falsehoods? 

It can be false or misleading. 

Tory: “member of extreme right-wing groups,” from an email; “linked to extreme views on 
men's rights,” second headline 1/12/14 article 

Amy: “hardline anti-feminist advocate[],” “hardline” may have been a Freudian slip when she 
becomes emotional over men; “published on radical men's rights websites,” 1/14/14 article. 

Tory’s disparaging and libelous publications 

1/9/14, on information and belief - “[RDH] identified as belonging to extreme right wing groups 
in the USA.” 1/9/14 Gouws wrt Tory questioning Gary Misan. 

1/12/14 article: Lecturers in world-first male studies course at University of South Australia 
under scrutiny 

“LECTURERS in a ‘world-first’ male studies course at the University of South Australia have 
been linked to extreme views on men’s rights and websites that rail against feminism.” Second 
headline 1/12/14 article. 

“The lecturers’ backgrounds are likely to spark controversy.” 1/12/14 article. 

“Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as ‘bitches’ and ‘whores’ and has been described as a hate site 
by the civil rights organisation Southern Poverty Law Centre.” 1/12/14 article. 

“One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ Roy Den 
Hollander - has written that the men’s movement might struggle to exercise influence but that 
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‘there is one remaining source of power in which men still have a near monopoly - firearms’.” 
1/12/14 article. 

“He also argues that feminists oppress men in today’s world and refers to women’s studies as 
‘witches’ studies’.” 1/12/14 article. 

“He has likened the position of men today to black people in America’s south in the 1950s 
‘sitting in the back of the bus’, and blames feminists for oppressing men.” 1/12/14 article. 

“The course, which has no prerequisites . . . .” 1/12/14 article. 

“Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men and 
Masculinity, said these types of male studies ‘really represents the margins’.” 1/12/14 article. 

“ ‘It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 1/12/14 
article. 

“Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men’s rights, said there was a big difference between formal masculinity studies and 
‘populist’male studies.” 1/12/14 article. 

“He said there were groups that legitimately help men, and then the more extreme activists.” 
1/12/14 article. 

“‘That tends to manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now disempowered’,’ he said.” 
1/12/14 article. 

“ ‘I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.’” 1/12/14 article. 

“Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some.” 1/12/14 article. 

1/14/14 University of South Australia gives controversial Male Studies course the snip Headline 

“CONTROVERSIAL aspects of a Male Studies course will not go ahead” Second headline 
1/14/14 article. 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are oppressed, 
particularly by feminists.” Emphasis in 1/14/14 article. 

“US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 1/14/14 article. 
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“National Union of Students president Deana Taylor said a course like that proposed for the 
university provided ‘a dangerous platform for anti-women views’.” 1/14/14 article. 

1/14/14 Pathetic bid for victim hood by portraying women as villains 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum . . . overseas ring ins. (“Ring in” is a gang term 
meaning persons that are called to help in gang wars/fights—sounds a little like Tory). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no longer 
closed, no longer just a bunch of angry guys in a basement. They're trying to get up the 
stairs and into the light. 

f. “They want to play outside with legitimate experts in men’s issues . . . .” 

g. “It's a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal Lecter- 
style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

i. “[Tjrying to make women into villains . . . .” 

j. “It could be dismissed if they weren’t trying to creep in where they are not needed, or 
wanted.” 

k. “But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 

6/18/14 Men ’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County 

a. “[Bjizarre legal writ. . . .” 

b. “UniSA was planning a course in men’s studies that included men with li nk s to US men’s 
rights extremists . . . .” 

c. “Mr Den Hollander thinks he was in line to be paid $ 1250 to lecture.” 
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d. “Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track 
record.” 

e. “WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER” 

f. Roy believes in “censorship of] a journalist. . . 

g. Roy is “an extremist by sounding like an extremist.” 

h. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

i. “He [Roy] also talks of his concern that ‘alien wives and girlfriends’ are making up 
phony abuse cases against men, and that men are being targeted by feminists because 
they were trying to escape said feminists by going overseas for girlfriends.” 

j. Tory communicated that Roy does not believe in equality for women because he demeans 
males who do by calling them “girlie-guys.” Tory wrote “In the men’s rights vernacular, 
‘girlie-guys’ are usually known as ‘manginas’. The terms refer to males who believe in 
equality for women . . ..” 

k. “Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

l. “I suspect the people at UniSA who flirted with the idea of bringing him over to teach 
may not have really understood his philosophy.” 

Tenor and innuendos of the two articles are false, and use the same tactic as Joseph McCarthy 
and Roy Cohn did in the 1950s. Back then, certain words were used to label persons as sub¬ 
human, anathemas, and not deserving of rights—“communist sympathizer,” “fellow traveler,” 
and “red,” while today Tory and the Feminists use the opprobrium associated with words such as 
“antifeminist,” “right winger,” “hardliner,” and “masculine.” 

Both used the description “anti-feminist” the way a reporter for Pravda in the old Soviet Union 
would have used the term “anti-communist.” At least the Russian commie reporters could point 
to intellectuals such as Marx and Lenin to define “Communism,” who can Tory and Amy point 
to for a definition of Feminism—their fellow groupies at consciousness lowering sessions? 

Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women of Australia, the Paris Commune, anti-Vietnam War demonstrators, 
Environmentalists. 

Where’s the malice? 
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These two don’t hate all men, just the ones who stand up for their rights and don’t bow down to 
the pedestal on which they delusionally believe they recline. 

They hate, loathe and fear men’s rights advocates, so when they learn that a bunch will be 
teaching a course, they jump on their electronic broomsticks railing demon men are invading the 
college and will convince all the pretty young co-eds to drop their pants. 

With Amy, look at the cartoon in the beginning of her article that mocks men. Why include it? 
It’s an expression of an unreasonable desire to see someone else suffer denigration = malice. 

With Tory, she headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” Why did she use the word 
“snip”? Snip means to make a quick cut. Were her hate-filled fantasies of male emasculation or 
circumcision at work? At the very least, it connotes feelings of malice toward men and the guys 
involved in the course. 

Reckless disregard with both is that neither interviewed me before their initial articles and, to my 
knowledge, never reviewed the content of the proposed course. 

They saw the term “men’s studies” and jumped on their broomsticks to attack. 

There are militantly anti-male groups out there that are led by man-hating females. Tory and 
Amy most likely belong to such. 

With injurious falsehood, malice is presumed if the statement was published, was false and 
injuries resulted. 

You use the reporters ’first names, why? 

An expression of my disrespect for such rag journalists. 

Also an expression of my opinion that they are stupid little girls wagging their tongues to harm 
people they don’t like. It’s how girls in high school fight, only these two have the power of the 
press which they use for their personal vendettas. 

Are you anti-feminist? 

Of course, I’m anti-Feminist; I’m too intelligent not to be. 

So what’s wrong with that? I speak out against a snake-oil ideology and that’s my right. 

Feminist have come to believe in their exceptionalism and their sense of being the chosen ones. 
That they can decide the destinies of men; that it is only them who can be right—just like a bossy 
wife. 
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Opposition to the ideology Feminism is not a crime—not yet anyway. My freedom of speech is 
not limited to parroting pro-Feminist propaganda as desired by self-appointed members of the 
PC Ministry of Truth. 

I’m also anti anything that infringes my Constitutional rights. 

I’m an anti-feminist, and proud of it, while they are man-haters or misandrists, and I’m sure they 
are proud of it. 

I define Feminist as a person who believes that all men are guilty and all females innocent until 
they are proven guilty—but even then a man is at fault. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a friendship or 
a marriage, or even solve a quadratic equation, yet they believe they know how to rule the world. 
They justify any reprehensible act so long that it’s committed by a Feminist. 

Are you a right winger? 

No, unless you consider Students for a Democratic Society and the New Democratic Coalition as 
right wing organizations. 

In the 1960s, I was accused of being a communist because of my SDS membership. Today, I’m 
accused of being a right wing extremist. So have my political views changed or just the epithets 
that conformists use to make others agree with their weak minded beliefs? 

I know what I like and what my rights are. I’m not about to sacrifice either just to satisfy some 
special interest group that only has my hann at heart. 

A number of experts also criticized the course. 

You call those girlie-guys Tory enlisted experts or are they sexperts? Those androgynies are 
simply scared of being hexed by the Feminists. 

Dr. Flood obviously sides with Tory, and if he lived in America in 1776 would have also sided 
with the Tories, since the founding fathers were responding to injustices and clearly on the 
“margins” of the British Empire. 

Dr. Ben Wadham surely would have opposed the progressive programs of Teddy Roosevelt 
because they were “populist,” and would have gleefully “crucif[ied] mankind upon a cross of 
gold” because William Jennings Bryan was a “populist.” 

Amy used an alleged female, Eva Cox, who said, “men who want to complain that they haven’t 
had enough attention as victims, and that does worry me.” What, Cox worry? Absurd, no man 
would want attention from her, now Amy is a different story. 

I don’t consider myself a victim but a target. Hopefully a moving one. 
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Weren ’tyou published on the Voice of Men website that calls girls “bitches”? 


Yes, but I don’t use that term. I think it gives girls too much credit. 

So what? You’re published in_, and I am sure it has used some language you may disagree 

with. 


Your comment on guns? 

A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

My comment is true—isn’t it? 

Mostly men exercise their right to bear arms, so how can the exercise of a right be extreme or 
even subject to criticism. When the media starts criticizing the exercise of rights, it deters people 
from exercising them, which is the same as not having them. 

The power of the Second Amendment is to give people a fighting chance against unjust state 
violence, such as the revolution that occurred in Kiev. 

Tory and Amy? 

They’re like the pigs in Animal Farm, squealing about equality when they really mean they’re 
more equal than others, and the others are men. 

I’m sure they bring a lot of joy whenever they leave the room. 

They’re ideologically corrupt, and not unlike a de facto cult preventing the spread of what they 
deem are heretical ideas. 

They’re prime candidates for natural de-selection. 

Misogynist? 

When I go out to nightclubs or my hip hop class, believe me, what’s in my heart is not malice. 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with drinking, 
a guy has to be careful with the young ladies. 

Look, would you rather drive a new car or a used one? And if you are the car, would you rather 
be driven by a student driver or one with a license. 

Girls aren’t rated Double X for nothing, which is why I chase them. 

Why bother bringing these cases? 
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There are some people who will do anything for money, but there are others who will do 
anything for justice. I like to think I’m the later, but that just might be my ego talking. 

What T at stake? 

Universities were supposed to be open to differing views, but today under Feminism the winds of 
a cult-like conformity blow through the halls of academia when centers of learning and the 
press believe they have discovered the one and only truth. 

The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth. 

Freedom of speech. It is key to the flow of ideas and forbids treating differently those with 
unpopular viewpoints by suppressing their speech in favor of popular speech. Tory, Amy and 
the Feminists are out to eradicate discussion of the currently unpopular masculine perspective 
beneficial to males. 

“To impose any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and 
die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 

Are you advocating revolution? 

I’ve been advocating that in one fonn or another since I was a member of SDS—Students for a 
Democratic Society. 

I almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

As Abraham Lincoln said, “The people of the United States are the rightful masters of both 
Congress and the Courts, not to overthrow the Constitution, but to overthrow the men [and now 
females] who pervert the Constitution.” 

For me, it is just about time for civil disobedience. 

Sure that can include violence, but I have not decided to start up the Eliot Ness truck yet. It’s a 
figure of speech. 

The only way to stop the discrimination against men is for 100,000 anned guys to show up in 
Washington, DC demanding their rights. The problem is there are perhaps only 200 men left in 
America. 
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What are they going to do to me—send me to Guantanamo? I like warm climates, besides if I 
escape, I get to drive around in 56 Chevys with hot Latinas and smoke Cuban cigars. 

Or, they take away my license to practice law. So what? The only reason I got it was to defend 
my rights, but that’s impossible in a judicial system prejudiced against men. So my law license 
is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
that’s been corrupted by ideological Feminists, nor a government that sacrifices men’s rights to 
give girls preferential treatment. 

Feminism has created a de facto tyranny over men by government. As James Madison said, a 
tyranny exists when one group controls the executive, legislative, and judicial branches. The 
belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Insurrection seems better than living as slaves to the Feminists and a government that enforces 
their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Today, the preferential treatment of girls violates the rights of guys, 
there’s no justice within the system because the Feminist Establishment prevents the institutions 
in this country from upholding the Constitution as it applies to men seeking equal treatment. 

“[Wjhere there is only a choice between cowardice and violence, I would advise violence.” 
Gandhi. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

Never underestimate the influence of violence. 

How do the laws discriminate? 

Currently, just look at the three anti-feminist cases I brought: 

Ladies Nights : The suit would have ended guys having to subsidize girls to party. I think that’s 
called prostitution. 

The owner of the China Club told me that he held Ladies Nights to get a lot of guys to come to 
the club thinking there would be plenty of girls. To which I added that when there wasn’t, they’d 
console themselves by drinking. 
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Religion and Women’s Studies case : Religion requires irrationality and acting against one’s 
self-interest. So think irrationally and do something stupid and you’ve got a trait of femininity. 

‘“[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ 
come within the meaning of ‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes 
Seeger, 380 U.S. at 184-185): 

Amy harps on the innuendo that allegations of Feminism as a religion are absurd. To Feminists 
and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases on 
religion indicate otherwise. 

Academic freedom does not give any University the right to provide a wide range of benefits to 
one group based on sex but not the other as a result of stereotyping. “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

YAWA : The reputation and careers of Americans, usually men, are destroyed by secret, Star 
Chamber like hearings in which aliens testify but not the accused. 

Why did the Feminist get VA WA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the lower part 
of their bodies in panty hose, interfere with their respiration with tight push-up bras, paint their 
faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye lids, 
conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government to 
violate a guy’s rights if it increases their chances. 

You lost that case? 

And every case I brought where the rights of men conflicted with the preferential treatment of 
females. 

The chances of the courts upholding the rights of men are about equal to some pretty young lady 
paying my way on a date. 

One of these days the courts may do what they are supposed to—then again, maybe they never 
will. 
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Give me some examples of how the laws discriminated in the past? 


1. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

2. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. A few of the States had also established a minimum wage to be paid 
to women engaged in stated occupations. 

3. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 

Flogging 

4. An 1820 English Act forbade the flogging of women either in public or private, but not 
men. It was also okay to flog school boys with a cane but not a school girl. 

Paternity Fraud 

5. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to disprove such, but in around 30 states, it does not 
matter. 

Liable for wife’s acts 

6. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs before they were even married. 

7. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. 

8. A suit could be brought by or against a married woman only for contracts made by her 
previous to her marriage. And even in such cases she had to be joined by her husband as 
co-plaintiff or defendant. 

9. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

10. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support. 

11. In America in 19 th and early 20 th centuries, when a husband refused to supply his wife 
with necessaries suitable to her rank and condition, the wife could obtain them from any 
tradesman or tradesmen, and the husband had to pay the bills. 

Liable for support of wife 

12. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

13. In America in 19 th and early 20 th centuries, a woman could complain of her husband’s 
laziness, and compel him at court to give bonds for the support and also for the 
maintenance of his children. 
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Liable for wife who left 

14. If a wife, who had left her husband, offered to return and the husband refused to receive 
her, the wife could, then purchase necessaries in his name without his consent, and the 
husband was liable for all necessaries so supplied. 

15. Any man who shall unlawfully neglect or refuse to support his wife or children, unless 
owing to physical incapacity or other good cause, might be convicted of a felony in some 
States, but liable to punishment in every State. 

16. In America in 19 th and early 20 th centuries, an unmarried adult woman who becomes poor 
and unable to support herself, might, by legal process in some of the States, compel her 
father, mother, grandfather, grandmother, or any one or more of them, to furnish such 
support or to contribute towards it. If these relatives are not able to do so, the State, town 
or municipality would support the woman as a pauper. 

Restriction on husband’s property but not wife’s 

17. In America in the 1800s, during the life of a wife, a husband could not sell nor make a 
conveyance of his real estate either in whole or in part without her knowledge and 
consent. She had a one-third interest in his real estate and in NY one-half his personal 
property. 

18. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could without her husband’s 
consent sell, convey, and devise her separate estate, or any interest or interests in any and 
every part thereof, the same as if she were single. 

19. In England, The Married Woman’s Property Act of 1882 allowed married women to 
acquire, hold, and dispose of property in the same way as could a single woman, which 
except for primogeniture, was the same as a male. All property belonging to a woman at 
the time of her marriage, or which came to her after marriage, including earnings and 
property acquired by the exercise of any skill or labour, was absolutely her own, and the 
husband had no rights whatever over the property of his wife. 

20. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. This opened the way for wives taking out insurance on their 
husbands and then killing them. 

c. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability. 

Debtors ’prison 

21. In England, under the Married Woman’s Property Act of 1882, a married woman trading 
on her own account could be made a bankrupt, but she could not be committed to prison 
for non-fulfillment of an order under the Debtor’s Act of 1869. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to the Present Time, 
at 282, London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, could 
be committed to prison for failing to pay certain debts. 
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a. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

22. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

23. In 19 th century America, a wife was legally entitled to alimony, except for adultery, but 
not the husband, and the husband had to pay for the wife to bring a divorce action against 
him. Today in America with no-fault divorce, the entire structure of American marriage 
and divorce is geared to financially supporting faithless females. Men are 4 times more 
likely to lose their homes. One million American men are preemptively ordered out of 
their homes each year, even when no physical abuse is even alleged. 

Heart balm 

24. In the 19 th and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. When the 
seducer was a single man, the latter would be compelled to make reparation by marriage. 
Where this could not be affected, exemplary damages would generally be obtained. If 
the seducer was a married man and the girl did not know it, she could obtain aggravating 
damages. 

25. By 1929, with very few exceptions, women could hold any office in any of the States. 
They may have been members of a State legislature and they may have been members of 
Congress. 

Sentencing 

26. For the 41 classes of crimes to which the Federal Sentencing Guidelines apply, the 
average sentence for males is 278.4 percent greater than that of females (51.5 versus 18.5 
months). David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts, 
Journal of Faw and Economics, vol. XFIV (April 2001). 

27. Males not only receive longer sentences but also are less likely to receive no prison tenn 
when that option is available; more likely to receive upward departures, and less likely to 
receive downward departures. When downward departures are given, males receive 
smaller adjustments than females. Id. 

Female value greater 

28. A drunk driver will receive an average of a 3-year higher sentence for killing a female 
than for killing a male. Unconventional Wisdom, Washington Post, Sept. 7, 2000. 

29. Black widows: Chicago female homicide cases resulting in non-convictions by 1914 had 
become a national scandal. Illinois State’s Attorney Maclay Hoyne, declared that: “The 
manner in which women who have committed murder in this county have escaped 
punishment has become a scandal. The blame in the first instance must fall upon the 
jurors who seem willing to bring in a verdict of acquittal whenever a woman charged 
with murder is fairly good looking and is able to turn on the flood gates of her tears, or 
exhibit a capacity for fainting.” 

30. Female Defenses unavailable to males: 
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Menstruation and PMS, or I kill whomever I want and blame it on my biology : 


At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots 
at her former fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance had broken off their engagement and married another girl, so 
Mary followed him to D.C. and shot him dead. Mary tearfully testified that Burroughs 
had promised to marry her but married someone else. After a 12-day trial in which she 
pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, 
Mary was acquitted. 

N.Y. Times, July 20, 1865 printed: The verdict only furnishes a new illustration 
of what must be regarded as a settled principle in American law—that any woman, who 
considers herself aggrieved in any way by a member of the other sex, may kill him with 
impunity, and with an assured immunity from the prescribed penalties of law. 

Battered Female Syndrome or he’s dead so I can say whatever I want about him and the 
courts will believe me. 


Svengali Defense or the devil, a man, made me do it. 

Contract killing or get a guv to do it and then blame him . 

Injurious Falsehood (form of interference with economic concerns) [Defamation protects a 
person’s reputation while Injurious Falsehood protects economic concerns; it is an economic 
tort]. 


Intentional publication 

Of false and misleading information 

Malice = done with intent to interfere with another’s interests or done without regard to 
consequences. A reasonably prudent person would anticipate economic damages 
[if show statement made and false then there exists presumption of malice] 

That results in special damages, including loss of prospective economic advantage 

Tortious interference with prospective contractual relations [Protects person in acquiring 
property. Where a contract would have been entered into but for malicious conduct of 3P]. 

Relationship with 3P that creates expectancy of future contractual relations 
Defendant interferes with that relationship 

Malice = Defendant’s sole purpose is to hann plaintiff or defendant engaged in fraud 
Economic injury, which includes loss of opportunities for profit 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald"), by and through their undersigned attorneys, submit this memorandum 
of law in opposition to Plaintiff Roy Den Hollander’s (“Plaintiff’ or “Hollander”) Motion 
Requiring Defendants to Withdraw Allegedly “Illegally Obtained Document.” 

PRELIMINARY STATEMENT 

In this application, Plaintiff, an attorney appearing pro se, falsely claims that Defendants’ 
counsel or some unknown party acting at her behest hacked into Plaintiffs personal computer or 
website, stole a document, attached that document to Defendants’ opposition to Plaintiffs oral 
motion for an immediate trial, and then tried to cover it up by “falsely” characterizing it as a 
media release as opposed to “Responses to Media.” These statements are categorically false and 
irresponsible. As accurately described in the affidavit submitting the document to the Court, it 
was freely available on Plaintiffs website. Plaintiffs Motion should be denied. 

The real reason Plaintiff wants this Court to order Defendants to withdraw the document 
is clear: it is both embarrassing and fatal to his lawsuit. The allegedly stolen document 
discloses, among other things, that Plaintiff brought this suit “[t]o have fun fighting these bimbo 
book burners,” compares Defendants to Joseph McCarthy and Nazis, questions Defendants’ 
sexuality and mocks the sexuality of Justice Joan Lobis, before whom Plaintiff appeared, 
describes Defendants as “female-dog-in-heat journalists,” discloses that Plaintiff is out for 
“vengeance,” and argues that Defendants are “stupid little girls wagging their tongues.” Plaintiff 
also admits the truth of several statements he claims are false in the articles he challenges here as 
injurious falsehoods, conceding for example that he was, in fact, published on the website A 
Voice for Men. It is, therefore, hardly surprising that Plaintiff does not want the Court to see it. 
Plaintiffs allegations of hacking, however, are meritless, and the Motion should be denied. 
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BACKGROUND 


A. Procedural Posture 

Plaintiff commenced this action for injurious falsehood and tortious interference with 
prospective economic advantage arising out of the publication of articles written by two 
Australia-based reporters and published in two separate Australia-based papers in January 2014. 
Dkt. 1. After Defendants moved to dismiss the complaint, Plaintiff filed an Amended Complaint 
(“FAC”), adding claims for defamation against Defendant Shepherd and prima facie tort against 
Defendants Shepherd and McNeilage. Dkt. 11. 

On October 27, 2014, Defendants filed a motion to dismiss Plaintiffs lawsuit because 
this Court lacks personal jurisdiction over all four of the Australia-based Defendants. Dkt. 43. 

In the alternative, Defendants moved to dismiss this action for failure to state a claim because the 
statements complained of were either substantially true or statements of opinion (the “Motion to 
Dismiss”). Dkt. 44. The Motion to Dismiss is currently pending. 

At a hearing before Justice Milton A. Tingling on November 24, 2014, Plaintiff made a 
motion for an immediate trial, arguing (falsely) that Defendants had committed “perjury” in their 
affidavits, and, therefore, they should be brought to the Court and cross-examined (the “Motion 
for a Trial”). Defendants opposed that Motion on January 12, 2015, and Plaintiff submitted a 
reply on January 20, 2015. Dkt. 69; Dkt. 75. The Motion for a Trial is currently pending. 

B. Plaintiffs Publicly Available Website 
and the Media Release 

In drafting the opposition to the Motion for a Trial, an associate at the law firm that 
represents the Defendants conducted factual research online. Affidavit of Matthew L. Schafer 
(“Schafer Affi”) 2. In the process, a Google search directed him to Plaintiffs website, 
http://www.mensrightslaw.net. Id. He clicked that link and was redirected to the website, which 


2 



he was able to navigate freely. Id. At no time was he prompted to enter a password. Id .; see 
also id., Ex. 1 (a screenshot of part of the website as of December 30, 2014). He then sent a link 
to the website to the undersigned. Affidavit of Katherine M. Bolger (“Bolger Aff”) ^ 2, who 
clicked the link and immediately accessed the website, id. If 3. The undersigned was never asked 
for a password either and was able to navigate freely. Id. If 3. 

About a week later, the associate visited Plaintiffs website again. Schafer Aff. ]j 3. At 
that point, he clicked on a link on Plaintiffs website that directed him to a document entitled 
“Responses To Media.” Id. Plaintiffs website did not require a password to access that 
document. Id. Tflf 3, 4. Instead, the associate accessed the website and the document as he would 
have any other webpage and document on the Internet. Id. f 3. 

On January 12, 2015, Defendants filed the opposition to Plaintiffs Motion for a Trial. 
Dkt. 69 (“Opp.”). Defendants explained that Plaintiff chronicled his legal battles with feminists 
on his website and noted that the website had been “last visited on Jan. 12, 2015,” the day of the 
filing. Id. at 4-5. Defendants also attached a copy of the allegedly illegally obtained document, 
which Plaintiff titled “Responses to Media” and which featured a question-and-answer between 
Plaintiff and the media about this lawsuit. Id.; Bolger Aff., Ex.l (copy of document). Relying in 
part on that document, Defendants argued that an immediate trial would be inequitable because it 
was clear, based on the vitriolic document, that Plaintiff merely wanted to exact litigation costs 
on Defendants. Opp. at 17. 

C. Plaintiff Files an Order to Show Cause 

The very next day, Plaintiff filed an order to show cause why Defendants should not be 
required to withdraw the document and why Defendants’ attorney should not be referred to “the 
proper authorities,” Dkt. 72, and an affidavit in support, Dkt. 73 (“OSC Aff.”). Plaintiff alleged 
that Defendants or their counsel violated “Federal and New York” law “[b]y hacking into a 
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website not viewable to the public.” OSC Aff. 3. Plaintiff also asserted that Defendants’ 
counsel perjured herself by characterizing the “Responses to Media” document as a “Media 
Release,” because doing so was intended to “cover up” the fact that the document was not 
publicly available. Id. 3-6. 

Upon receipt of the order to show cause, both the undersigned and her colleague visited 
Plaintiffs website. Schafer Aff. ]f 6; Bolger Aff. ]J 6. For the first time, the website was no 
longer publicly accessible, and they were asked to enter a username and password. 1 Schafer Aff. 
]f 6; Bolger Aff. ^ 6. A “cached” copy of Plaintiff s publicly available website, captured by 
Google on January 3, 2015, however, still remained accessible on Google. The Google cache 
copy showed the full text of the homepage for Plaintiffs website. Schafer Aff. 7, 8 & Ex. 2 
(the “cached” version of the website). 

The undersigned emailed Plaintiff informing him that the website had been publicly 
available and asked him to withdraw the order to show cause. Plaintiff refused to do so. Bolger 
Aff. T| 8. This Court then denied Plaintiffs request, allowing Plaintiff to refile the order as a 
motion “if appropriate.” Dkt. 99. 

D. This Motion 

Just hours after this Court declined to issue Plaintiffs order to show cause, Plaintiff 
refiled it as a motion and filed an accompanying affidavit in support. Dkt. 100; Dkt. 101. In the 
affidavit, he now argues that Defendants or Defendants’ counsel “hack[ed]” his computer or 
server, “eliminate [ed] the authorization codes” on his server, and violated his right to privacy 

Previously, Plaintiff brought a lawsuit for copyright infringement against counsel in another case 
after counsel submitted articles that Plaintiff wrote that “convey[ed] his aggressively anti-‘Feminazi’ 
worldview,” as exhibits. Hollander v. Swindells-Donovan, No. 08-CV-4045 (FB) (LB), 2010 WL 
844588, at *1 (E.D.N.Y. Mar. 11, 2010), aff’d sub nom. Hollander v. Steinberg, 419 F. App’x 44 (2d Cir. 
2011). In an eerily similar turn of events, after defendants submitted those articles to the Court, Plaintiff 
removed them from his website. Id. at *1 n.l. 
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“under the U.S. Constitution” and rights under federal and state law. Dkt. 101 ]f 3 (“Mot. Aff.”). 
He also swears under oath that the undersigned knows the document is not a media release and 
that Defendants characterized the document as a media release “in order to trick this Court into 
believing the hacked document had actually been presented to the media.” Id. 7-8. Plaintiff 
now asks this Court to order Defendants to withdraw the exhibit and turn over all copies of the 
release and order counsel to identify anyone involved in obtaining the release and refrain from 
“publicizing” the media release. Id. (wherefore clause). 

ARGUMENT 

Instead of litigating the merits of this case, Plaintiff yet again accuses the Defendants and 
counsel of breaking the law - this time for allegedly hacking his computer and perjuring 
themselves. Plaintiffs Motion is frivolous and should be denied. 

As set forth in the affidavits submitted herewith, neither Bolger nor anyone acting at her 
direction “hacked” Plaintiffs website. Schafer Aff. ]j 5; Bolger Aff. 7. In fact, they merely 
browsed Plaintiffs publicly available website exactly as they would have browsed any website. 
Schafer Aff. ]j 3; Bolger Aff. ]f 3. Browsing the Internet is not “hacking” or “eliminate[ing] 
authorization codes” to Plaintiffs website. That is the end of the analysis. 

Moreover, Plaintiffs allegations also are refuted by independent documentary evidence. 
First, the Google “cache” of Plaintiff s website states that it captured a “snapshot of the page as it 
appeared on Jan. 3, 2015.” Schafer Aff. 7-8 & Ex. 2. The homepage is visible in its entirety. 
Additionally, the Columbia Business School alumni club lists Plaintiffs website under the 
“Alumni Businesses” section of their “Useful Links” webpage, describing it as a “nonprofit 
fighting for the rights of men in America.” Useful Links, Columbia Business School Alumni 
Club of New York, http://www.cbsacny.org/links.html (last visited Feb. 3, 2015). This too 
refutes Plaintiffs statement that his website was not publicly available. Mot. Aff. ][ 3. 
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Plaintiffs allegation that counsel committed perjury by characterizing his “Responses to 
Media” document as a “Media Release” does nothing to change this analysis. Id.} J 5. Plaintiff 
appears to argue that describing it as a release suggests that the “document was made public to 
the press” and this is somehow false. Id. ]J 6. This is nonsensical. Defendants’ counsel was 
explicit in her affidavit that the document was available on Plaintiffs website. Dkt. 70 ]f 2. 

There is no mischaracterization. Plaintiffs Motion should be denied. 

Indeed, Plaintiffs application is frivolous on its face. Conduct is frivolous when it “is 
completely without merit in law and cannot be supported by a reasonable argument for an 
extension,” when it is “undertaken primarily to delay or prolong the resolution of the litigation, 
or to harass or maliciously injure another,” or where “it asserts material factual statements that 
are false.” 22 NYCRR § 130-1.1(c). Here, Plaintiff, an attorney, has made baseless, false 
allegations that Defendants and their counsel are criminals based on no evidence and after 
receiving an email from Defendants’ counsel stating that the allegations are false. Throughout 
this litigation, Plaintiff has filed no fewer than six filings accusing Defendants’ counsel of 
perjury, forgery, and hacking, and he has called Defendants “harp[ies],” “bacchanalian,” 
“Japanese comfort girls,” Nazis, and “dogs-in-heat.” FAC 80, 105, 123. More remarkably, 
this is Plaintiffs established modus operandi in many litigations in which he appears, accusing 
other opposing counsel of misrepresenting facts and “prevaricating],” and judges who rule 
against him as being biased in favor of women and “antagonistic]” toward men. Hollander v. 
United States, No. 08-6183-cv, 2009 WL 8248275, at *6-11 (2d Cir. Sep. 10, 2009) (Plaintiffs 
Reply Brief); Hollander v. Swindells-Donovan, No. 08-cv-04045 (E.D.N.Y. Dec. 21, 2009) 
(Plaintiffs Memorandum of Law, Dkt. 44 at 17 n.4, annexed as Ex. 2 to Bolger Affi); Hollander 
v. Copacabana Nightclub, No. 07-cv-05873 (S.D.N.Y. Oct. 9, 2007) (Plaintiffs Memorandum of 
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Law, Dkt. 21 at 1, 3, 4, 10, annexed as Ex. 3 to Bolger Aff.). This Court should not allow 
Plaintiff to continue with these irresponsible allegations; it is time to apply the “doctrine of 
‘enough is enough.’” Shangold v. Walt Disney Co., No. 03 CIV 9522 WHP, 2006 WL 2884925, 
at *1 (S.D.N.Y. Oct. 11, 2006) (quotation marks and citation omitted), affd, 275 F. App’x 72 
(2d Cir. 2008). Plaintiffs Motion is frivolous, and should be denied. 2 

CONCLUSION 

Therefore, Defendants respectfully request that the Court deny Plaintiffs Motion, 
together with costs, attorneys’ fees, and such other relief as the Court deems appropriate. 

Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: /s/ Katherine M. Bolger 
Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 


Indeed, the First Department has found sanctions appropriate in this context. In Weisburst v. 
Dreifus, the trial judge awarded fees in the amount of $35,500 where one party filed “an emergency stay 
containing] ‘false charges [against the opposing party] that were expressed by means of a tortured and 
very partial rendering of the facts.’” 89 A.D.3d 536, 536 (1st Dep’t 2011) (citation omitted); see also 
Capetola v. Capetola, 96 A.D.3d 612, 613 (1st Dep’t 2012) (awarding fees where one party “submitted an 
affidavit to the court that was intentionally misleading” and his attorney accused the opposing party of 
violating criminal law without basis). The court further noted - based on the false charges and lack of 
facts - that the motion could “‘only have been deliberately crafted to mislead.’” Dreifus, 89 A.D.3d at 
536 (citation omitted). 


7 



INDEX NO. 152656/2014 
RECEIVED NYSCEF: 02/03/2015 


IFILED: NEW YORK COUNTY CLERK 02/03/2015 06:21 PM| 

NYSCEF DOC. NO. 105 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.--- x 


ROY DEN HOLLANDER, 


Index No. 152656/2014 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF KATHERINE M. BOLGER 

City of New York ) 

) ss.: 

State of New York ) 

KATHERINE M. BOLGER, being duly sworn, deposes and says: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to Tory 
Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media Publications Pty 
Limited, defendants in the above-captioned action. I submit this affidavit in response to Plaintiff 
Roy Den Hollander’s (“Plaintiff’) Motion Requiring Defendants to Withdraw Allegedly 
“Illegally Obtained Document.” I make this statement upon my personal knowledge, and I 
would be competent to testify at trial to the facts set forth herein. 

2. On December 30, 2014, my colleague, Matthew Schafer, sent me a link to 
Plaintiffs website, http://www.mensrightslaw.net/main/index.html. 
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3. I clicked on the link and immediately accessed the website, which I was able to 
navigate freely. On no occasion was I ever asked to enter a username or password to access the 
Plaintiffs website. I simply visited the link like I visit other websites. 

4. I believe that I accessed Plaintiffs website on at least two other occasions in the 
same manner, before January 13,2015 and did not encounter a password of any kind. 

5. I also accessed the document that is the subject of this Motion and attached as 
Exhibit 1 to my affidavit in opposition to Plaintiffs Motion for a Trial on at least one occasion 
and was not asked to enter a username or password in order to access it. A true and correct copy 
of the document is attached hereto as Exhibit 1. 

6. On January 13, 2015, after Plaintiff filed his Order to Show Cause, I again visited 
Plaintiffs website. When I visited the website on January 13, 2015,1 was prompted, for the first 
time, to enter a username and password. 

7. I did not “hack” the website, nor did anyone else to my knowledge. Indeed, I 
have no training or skills on how to “hack” or gain unauthorized access to Plaintiffs website, 
and I do not know how to do so. Moreover, I did not direct anyone to “hack” Plaintiffs website. 

8. On January 13, 2015,1 sent an email to Plaintiff explaining that his website was 
open to the public and, as a result, requested that he withdraw the frivolous order to show cause. 
Plaintiff refused to do so. 

9. Attached hereto as Exhibit 2 is a true and correct copy of Plaintiff s 
Memorandum of Law filed in Hollander v. Swindells-Donovan, No. 08-cv-04045 (E.D.N.Y. 

Dec. 21,2009). 
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10. Attached hereto as Exhibit 3 is a true and correct copy of Plaintiff s 


Memorandum of Law filed in Hollander v. Copacabana Nightclub, No. 07-cv-05873 (S.D.N.Y. 


Oct. 9, 2007). 



Sworn to and subscribed before me 
this #*/ day of February, 2015. 




USAMARIE APPEL 
u Public, Slate of New Ybrts 
No. 01AP4869703 
Qualified In Richmond County 
Certificate Filed In New York County 
Commission Expiree Sept 2,2018 
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Responses to Media 


Do you have a copy of the Complaint? You can take anything you want from the complaint and 
attributed it to me as a quote. 

Why bring the suit? 

To have fun fighting these bimbo book burners who think they are the chosen ones. [I like the 
alliteration. Of course given Tory’s apparent age, she’s really a bimbat and Amy a bimbette]. 

There were Feminists to the right of me, Feminists to the left of me, Feminists in front of me 
volley’d and thunder’d from down under, so I decided to sue. 

Tory the Torch and Amy McNeuter are just like Joseph McCarthy and Roy Cohn from the 
1950s. They targeted the guys involved in the course for our political beliefs. 

It’s another witch hunt; only today the witches are doing the hunting. 

If these two Feminist book-burners had not jumped on their broomsticks and scared the bejesus 
out of the University of South Australia, students would have had an opportunity to acquire 
information and consider views not available anywhere else in higher education. 

Reporters like Tory and Amy have taken the place of the 1950s "loyalty review boards" that 
carried out investigations for universities, governments and businesses to certify that their 
employees were not Communists or lefties. Only today, those who are not politically-correct are 
excluded. 

If this case is successful, the private pinklisters, similar to the blacklisters of the 1950s, and those 
who use them will be put on notice that they are legally liable for the professional and financial 
damage they cause with their falsehoods and interference in business relations. 

Bimbo? 

The term bimbo refers to Tory the Torch and Amy “McNeuter.” McNeuter because she wants to 
neuter men, unless she’s in bed with them, assuming she’s heterosexual. 

In 1920, composer Frank Crumit recorded "My Little Bimbo Down on the Bamboo Isle", in 
which the term "bimbo" was used to describe an island girl of questionable virtue. Australia’s an 
island, isn’t it? Considering how Tory and Amy operate as reporters—they’re of questionable 
virtue. 


How do you view what happened or what’s the big deal? 

Under the Nazis, it was the Gennan Student Union’s Office for Press and Propaganda that started 
the book burning of those writers who opposed Nazi ideology. 
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At the Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” Tory and Amy can’t wait to say the same about any 
intellectualism that isn’t pro-Feminist. 

So what’s the difference here with Tory and Amy stopping the teaching of a course on men and 
the law by claiming it expressed “radical” and “extreme” male views? 

So they didn’t go into the University and take knowledge, ideas and facts in the form of books 
and throw them on a bonfire. Instead they used the modem-day torch of the electronic media to 
incinerate opposing views. 

The end result is the same—censorship of ideas, or verbal mutilation. 

Why should anyone who does not believe in this Feminist mumbo-jumbo be punished for their 
beliefs, speech or actions, unless they commit a crime or are running for office. As to beliefs, 
there are no crimes and as to speech very few, such as yelling “bomb” in Times Square. 

As President Truman wrote, "In a free country, we punish men for the crimes they commit, but 
never for the opinions they have." Not so in Australia. 

Are you comparing them to the Nazis? 

Yes. I guess that makes them Feminazis. 

I’m also comparing them to the Commies. The Soviet Union ostracized anti-commies into 
Gulags. The Feminist just keep anti-Feminists out of the universities. What are they afraid of? I 
thought they were strong and independent females. 

Tory and Amy wrapped themselves in the rag of Feminism to justify the imposition of a unitary 
belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of members 
of the educational community and society-at-large. 

Were you surprised? 

Yes, but I should have expected such from yellow, female-dog-in-heat journalists and the press 
in a penal colony. 

Wasn’t Noonien Singh Khan born there? 

Did the articles anger you? 

Of course they did, but at least I’m in touch with my feelings. 

Although, one thing Tory does not realize is that insults from an opponent is the highest form of 
compliment for an attorney. 
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In these causes of action, it’s not what I think that matters, but what Tory caused others to think. 
Are you out for vengeance? 

Hey, what’s wrong with a little quid pro quo—one bad turn deserves another. 

I’d call it justice. 

Sounds like vengeance. 

So what’s the difference. 

Do you feel persecuted? 

Not if the Feminist is hot, she can walk all over me in her stiletto heels. Hmm, maybe I’ll 
contact the dominatrix trio I ran into the other night? 

Anyway, Feminists, assuming they are human beings, which has yet to be proven, can do 
whatever they want so long as they stay off of my rights. If they don’t, which they don’t, then 
it’s a fight. 

And I’m going to fight them to my last dollar and last breath, and, if there is anything after death 
for eternity. 

Sounds like hate? 

I don’t hate the Feminists—I despise them. It’s a great motivator. 

Do you think the people who rose up in the Ukraine loved their President? No, they despised 
and hated him. 

What did the Feminists do to you? 

Just because they are unable to accept that Mother Nature condemned them to mood swings, do 
they have to make life trying for the rest of us. 

VAWA 

At least in the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with VAWA you never know who your judges are, and they skip the rack and go 
right to finding you did what the alien says you did. 

The Edgar Allen Poe tale of horror divorce I went through before a Lesbian judge (Joan Lobis) 
who was probably jealous that my face had been where she wanted to put hers. 

All cost me a lot of money, time, and possibly a job with the CIA. Such would not have 
happened but for the Feminists. 


3 



Do you consider Feminists witches? 

I thought NOW stood for the National Organization of Witches? 

Most of them are. The witchcraft label has been applied to practices people believe influence the 
mind, body, or property of others against their will. 

Did you ever censor your speech because it wasn’t politically correct? Isn’t that constraining 
your will to be free? 

Feminist linguistics is an obvious effort to control thought, speech, and action. As George 
Orwell wrote, “if thought corrupts language, language can also corrupt thought,” Politics and the 
English Language, 1946, and once thought is corrupted, so is a person’s beliefs, and corrupted 
beliefs are the real power for controlling people against what otherwise would be their free will. 

What are the falsehoods? 

It can be false or misleading. 

Tory: “member of extreme right-wing groups,” from an email; “linked to extreme views on 
men's rights,” second headline 1/12/14 article 

Amy: “hardline anti-feminist advocate[],” “hardline” may have been a Freudian slip when she 
becomes emotional over men; “published on radical men's rights websites,” 1/14/14 article. 

Tory’s disparaging and libelous publications 

1/9/14, on information and belief - “[RDH] identified as belonging to extreme right wing groups 
in the USA.” 1/9/14 Gouws wrt Tory questioning Gary Misan. 

1/12/14 article: Lecturers in world-first male studies course at University of South Australia 
under scrutiny 

“LECTURERS in a ‘world-first’ male studies course at the University of South Australia have 
been linked to extreme views on men’s rights and websites that rail against feminism.” Second 
headline 1/12/14 article. 

“The lecturers’ backgrounds are likely to spark controversy.” 1/12/14 article. 

“Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as ‘bitches’ and ‘whores’ and has been described as a hate site 
by the civil rights organisation Southern Poverty Law Centre.” 1/12/14 article. 

“One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ Roy Den 
Hollander - has written that the men’s movement might struggle to exercise influence but that 
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‘there is one remaining source of power in which men still have a near monopoly - firearms’.” 
1/12/14 article. 

“He also argues that feminists oppress men in today’s world and refers to women’s studies as 
‘witches’ studies’.” 1/12/14 article. 

“He has likened the position of men today to black people in America’s south in the 1950s 
‘sitting in the back of the bus’, and blames feminists for oppressing men.” 1/12/14 article. 

“The course, which has no prerequisites . . . .” 1/12/14 article. 

“Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men and 
Masculinity, said these types of male studies ‘really represents the margins’.” 1/12/14 article. 

“ ‘It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 1/12/14 
article. 

“Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men’s rights, said there was a big difference between formal masculinity studies and 
‘populist’male studies.” 1/12/14 article. 

“He said there were groups that legitimately help men, and then the more extreme activists.” 
1/12/14 article. 

“‘That tends to manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now disempowered’,’ he said.” 
1/12/14 article. 

“ ‘I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.’” 1/12/14 article. 

“Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some.” 1/12/14 article. 

1/14/14 University of South Australia gives controversial Male Studies course the snip Headline 

“CONTROVERSIAL aspects of a Male Studies course will not go ahead” Second headline 
1/14/14 article. 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are oppressed, 
particularly by feminists.” Emphasis in 1/14/14 article. 

“US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 1/14/14 article. 
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“National Union of Students president Deana Taylor said a course like that proposed for the 
university provided ‘a dangerous platform for anti-women views’.” 1/14/14 article. 

1/14/14 Pathetic bid for victim hood by portraying women as villains 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum . . . overseas ring ins. (“Ring in” is a gang term 
meaning persons that are called to help in gang wars/fights—sounds a little like Tory). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no longer 
closed, no longer just a bunch of angry guys in a basement. They're trying to get up the 
stairs and into the light. 

f. “They want to play outside with legitimate experts in men’s issues . . . .” 

g. “It's a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal Lecter- 
style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

i. “[Tjrying to make women into villains . . . .” 

j. “It could be dismissed if they weren’t trying to creep in where they are not needed, or 
wanted.” 

k. “But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 

6/18/14 Men ’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County 

a. “[Bjizarre legal writ. . . .” 

b. “UniSA was planning a course in men’s studies that included men with li nk s to US men’s 
rights extremists . . . .” 

c. “Mr Den Hollander thinks he was in line to be paid $ 1250 to lecture.” 
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d. “Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track 
record.” 

e. “WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER” 

f. Roy believes in “censorship of] a journalist. . . 

g. Roy is “an extremist by sounding like an extremist.” 

h. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

i. “He [Roy] also talks of his concern that ‘alien wives and girlfriends’ are making up 
phony abuse cases against men, and that men are being targeted by feminists because 
they were trying to escape said feminists by going overseas for girlfriends.” 

j. Tory communicated that Roy does not believe in equality for women because he demeans 
males who do by calling them “girlie-guys.” Tory wrote “In the men’s rights vernacular, 
‘girlie-guys’ are usually known as ‘manginas’. The terms refer to males who believe in 
equality for women . . ..” 

k. “Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

l. “I suspect the people at UniSA who flirted with the idea of bringing him over to teach 
may not have really understood his philosophy.” 

Tenor and innuendos of the two articles are false, and use the same tactic as Joseph McCarthy 
and Roy Cohn did in the 1950s. Back then, certain words were used to label persons as sub¬ 
human, anathemas, and not deserving of rights—“communist sympathizer,” “fellow traveler,” 
and “red,” while today Tory and the Feminists use the opprobrium associated with words such as 
“antifeminist,” “right winger,” “hardliner,” and “masculine.” 

Both used the description “anti-feminist” the way a reporter for Pravda in the old Soviet Union 
would have used the term “anti-communist.” At least the Russian commie reporters could point 
to intellectuals such as Marx and Lenin to define “Communism,” who can Tory and Amy point 
to for a definition of Feminism—their fellow groupies at consciousness lowering sessions? 

Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women of Australia, the Paris Commune, anti-Vietnam War demonstrators, 
Environmentalists. 

Where’s the malice? 
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These two don’t hate all men, just the ones who stand up for their rights and don’t bow down to 
the pedestal on which they delusionally believe they recline. 

They hate, loathe and fear men’s rights advocates, so when they learn that a bunch will be 
teaching a course, they jump on their electronic broomsticks railing demon men are invading the 
college and will convince all the pretty young co-eds to drop their pants. 

With Amy, look at the cartoon in the beginning of her article that mocks men. Why include it? 
It’s an expression of an unreasonable desire to see someone else suffer denigration = malice. 

With Tory, she headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” Why did she use the word 
“snip”? Snip means to make a quick cut. Were her hate-filled fantasies of male emasculation or 
circumcision at work? At the very least, it connotes feelings of malice toward men and the guys 
involved in the course. 

Reckless disregard with both is that neither interviewed me before their initial articles and, to my 
knowledge, never reviewed the content of the proposed course. 

They saw the term “men’s studies” and jumped on their broomsticks to attack. 

There are militantly anti-male groups out there that are led by man-hating females. Tory and 
Amy most likely belong to such. 

With injurious falsehood, malice is presumed if the statement was published, was false and 
injuries resulted. 

You use the reporters ’first names, why? 

An expression of my disrespect for such rag journalists. 

Also an expression of my opinion that they are stupid little girls wagging their tongues to harm 
people they don’t like. It’s how girls in high school fight, only these two have the power of the 
press which they use for their personal vendettas. 

Are you anti-feminist? 

Of course, I’m anti-Feminist; I’m too intelligent not to be. 

So what’s wrong with that? I speak out against a snake-oil ideology and that’s my right. 

Feminist have come to believe in their exceptionalism and their sense of being the chosen ones. 
That they can decide the destinies of men; that it is only them who can be right—just like a bossy 
wife. 
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Opposition to the ideology Feminism is not a crime—not yet anyway. My freedom of speech is 
not limited to parroting pro-Feminist propaganda as desired by self-appointed members of the 
PC Ministry of Truth. 

I’m also anti anything that infringes my Constitutional rights. 

I’m an anti-feminist, and proud of it, while they are man-haters or misandrists, and I’m sure they 
are proud of it. 

I define Feminist as a person who believes that all men are guilty and all females innocent until 
they are proven guilty—but even then a man is at fault. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a friendship or 
a marriage, or even solve a quadratic equation, yet they believe they know how to rule the world. 
They justify any reprehensible act so long that it’s committed by a Feminist. 

Are you a right winger? 

No, unless you consider Students for a Democratic Society and the New Democratic Coalition as 
right wing organizations. 

In the 1960s, I was accused of being a communist because of my SDS membership. Today, I’m 
accused of being a right wing extremist. So have my political views changed or just the epithets 
that conformists use to make others agree with their weak minded beliefs? 

I know what I like and what my rights are. I’m not about to sacrifice either just to satisfy some 
special interest group that only has my hann at heart. 

A number of experts also criticized the course. 

You call those girlie-guys Tory enlisted experts or are they sexperts? Those androgynies are 
simply scared of being hexed by the Feminists. 

Dr. Flood obviously sides with Tory, and if he lived in America in 1776 would have also sided 
with the Tories, since the founding fathers were responding to injustices and clearly on the 
“margins” of the British Empire. 

Dr. Ben Wadham surely would have opposed the progressive programs of Teddy Roosevelt 
because they were “populist,” and would have gleefully “crucif[ied] mankind upon a cross of 
gold” because William Jennings Bryan was a “populist.” 

Amy used an alleged female, Eva Cox, who said, “men who want to complain that they haven’t 
had enough attention as victims, and that does worry me.” What, Cox worry? Absurd, no man 
would want attention from her, now Amy is a different story. 

I don’t consider myself a victim but a target. Hopefully a moving one. 
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Weren ’tyou published on the Voice of Men website that calls girls “bitches”? 


Yes, but I don’t use that term. I think it gives girls too much credit. 

So what? You’re published in_, and I am sure it has used some language you may disagree 

with. 


Your comment on guns? 

A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

My comment is true—isn’t it? 

Mostly men exercise their right to bear arms, so how can the exercise of a right be extreme or 
even subject to criticism. When the media starts criticizing the exercise of rights, it deters people 
from exercising them, which is the same as not having them. 

The power of the Second Amendment is to give people a fighting chance against unjust state 
violence, such as the revolution that occurred in Kiev. 

Tory and Amy? 

They’re like the pigs in Animal Farm, squealing about equality when they really mean they’re 
more equal than others, and the others are men. 

I’m sure they bring a lot of joy whenever they leave the room. 

They’re ideologically corrupt, and not unlike a de facto cult preventing the spread of what they 
deem are heretical ideas. 

They’re prime candidates for natural de-selection. 

Misogynist? 

When I go out to nightclubs or my hip hop class, believe me, what’s in my heart is not malice. 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with drinking, 
a guy has to be careful with the young ladies. 

Look, would you rather drive a new car or a used one? And if you are the car, would you rather 
be driven by a student driver or one with a license. 

Girls aren’t rated Double X for nothing, which is why I chase them. 

Why bother bringing these cases? 
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There are some people who will do anything for money, but there are others who will do 
anything for justice. I like to think I’m the later, but that just might be my ego talking. 

What T at stake? 

Universities were supposed to be open to differing views, but today under Feminism the winds of 
a cult-like conformity blow through the halls of academia when centers of learning and the 
press believe they have discovered the one and only truth. 

The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth. 

Freedom of speech. It is key to the flow of ideas and forbids treating differently those with 
unpopular viewpoints by suppressing their speech in favor of popular speech. Tory, Amy and 
the Feminists are out to eradicate discussion of the currently unpopular masculine perspective 
beneficial to males. 

“To impose any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and 
die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 

Are you advocating revolution? 

I’ve been advocating that in one fonn or another since I was a member of SDS—Students for a 
Democratic Society. 

I almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

As Abraham Lincoln said, “The people of the United States are the rightful masters of both 
Congress and the Courts, not to overthrow the Constitution, but to overthrow the men [and now 
females] who pervert the Constitution.” 

For me, it is just about time for civil disobedience. 

Sure that can include violence, but I have not decided to start up the Eliot Ness truck yet. It’s a 
figure of speech. 

The only way to stop the discrimination against men is for 100,000 anned guys to show up in 
Washington, DC demanding their rights. The problem is there are perhaps only 200 men left in 
America. 
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What are they going to do to me—send me to Guantanamo? I like warm climates, besides if I 
escape, I get to drive around in 56 Chevys with hot Latinas and smoke Cuban cigars. 

Or, they take away my license to practice law. So what? The only reason I got it was to defend 
my rights, but that’s impossible in a judicial system prejudiced against men. So my law license 
is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
that’s been corrupted by ideological Feminists, nor a government that sacrifices men’s rights to 
give girls preferential treatment. 

Feminism has created a de facto tyranny over men by government. As James Madison said, a 
tyranny exists when one group controls the executive, legislative, and judicial branches. The 
belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Insurrection seems better than living as slaves to the Feminists and a government that enforces 
their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Today, the preferential treatment of girls violates the rights of guys, 
there’s no justice within the system because the Feminist Establishment prevents the institutions 
in this country from upholding the Constitution as it applies to men seeking equal treatment. 

“[Wjhere there is only a choice between cowardice and violence, I would advise violence.” 
Gandhi. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

Never underestimate the influence of violence. 

How do the laws discriminate? 

Currently, just look at the three anti-feminist cases I brought: 

Ladies Nights : The suit would have ended guys having to subsidize girls to party. I think that’s 
called prostitution. 

The owner of the China Club told me that he held Ladies Nights to get a lot of guys to come to 
the club thinking there would be plenty of girls. To which I added that when there wasn’t, they’d 
console themselves by drinking. 
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Religion and Women’s Studies case : Religion requires irrationality and acting against one’s 
self-interest. So think irrationally and do something stupid and you’ve got a trait of femininity. 

‘“[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ 
come within the meaning of ‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes 
Seeger, 380 U.S. at 184-185): 

Amy harps on the innuendo that allegations of Feminism as a religion are absurd. To Feminists 
and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases on 
religion indicate otherwise. 

Academic freedom does not give any University the right to provide a wide range of benefits to 
one group based on sex but not the other as a result of stereotyping. “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

YAWA : The reputation and careers of Americans, usually men, are destroyed by secret, Star 
Chamber like hearings in which aliens testify but not the accused. 

Why did the Feminist get VA WA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the lower part 
of their bodies in panty hose, interfere with their respiration with tight push-up bras, paint their 
faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye lids, 
conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government to 
violate a guy’s rights if it increases their chances. 

You lost that case? 

And every case I brought where the rights of men conflicted with the preferential treatment of 
females. 

The chances of the courts upholding the rights of men are about equal to some pretty young lady 
paying my way on a date. 

One of these days the courts may do what they are supposed to—then again, maybe they never 
will. 
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Give me some examples of how the laws discriminated in the past? 


1. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

2. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. A few of the States had also established a minimum wage to be paid 
to women engaged in stated occupations. 

3. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 

Flogging 

4. An 1820 English Act forbade the flogging of women either in public or private, but not 
men. It was also okay to flog school boys with a cane but not a school girl. 

Paternity Fraud 

5. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to disprove such, but in around 30 states, it does not 
matter. 

Liable for wife’s acts 

6. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs before they were even married. 

7. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. 

8. A suit could be brought by or against a married woman only for contracts made by her 
previous to her marriage. And even in such cases she had to be joined by her husband as 
co-plaintiff or defendant. 

9. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

10. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support. 

11. In America in 19 th and early 20 th centuries, when a husband refused to supply his wife 
with necessaries suitable to her rank and condition, the wife could obtain them from any 
tradesman or tradesmen, and the husband had to pay the bills. 

Liable for support of wife 

12. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

13. In America in 19 th and early 20 th centuries, a woman could complain of her husband’s 
laziness, and compel him at court to give bonds for the support and also for the 
maintenance of his children. 
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Liable for wife who left 

14. If a wife, who had left her husband, offered to return and the husband refused to receive 
her, the wife could, then purchase necessaries in his name without his consent, and the 
husband was liable for all necessaries so supplied. 

15. Any man who shall unlawfully neglect or refuse to support his wife or children, unless 
owing to physical incapacity or other good cause, might be convicted of a felony in some 
States, but liable to punishment in every State. 

16. In America in 19 th and early 20 th centuries, an unmarried adult woman who becomes poor 
and unable to support herself, might, by legal process in some of the States, compel her 
father, mother, grandfather, grandmother, or any one or more of them, to furnish such 
support or to contribute towards it. If these relatives are not able to do so, the State, town 
or municipality would support the woman as a pauper. 

Restriction on husband’s property but not wife’s 

17. In America in the 1800s, during the life of a wife, a husband could not sell nor make a 
conveyance of his real estate either in whole or in part without her knowledge and 
consent. She had a one-third interest in his real estate and in NY one-half his personal 
property. 

18. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could without her husband’s 
consent sell, convey, and devise her separate estate, or any interest or interests in any and 
every part thereof, the same as if she were single. 

19. In England, The Married Woman’s Property Act of 1882 allowed married women to 
acquire, hold, and dispose of property in the same way as could a single woman, which 
except for primogeniture, was the same as a male. All property belonging to a woman at 
the time of her marriage, or which came to her after marriage, including earnings and 
property acquired by the exercise of any skill or labour, was absolutely her own, and the 
husband had no rights whatever over the property of his wife. 

20. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. This opened the way for wives taking out insurance on their 
husbands and then killing them. 

c. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability. 

Debtors ’prison 

21. In England, under the Married Woman’s Property Act of 1882, a married woman trading 
on her own account could be made a bankrupt, but she could not be committed to prison 
for non-fulfillment of an order under the Debtor’s Act of 1869. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to the Present Time, 
at 282, London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, could 
be committed to prison for failing to pay certain debts. 
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a. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

22. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

23. In 19 th century America, a wife was legally entitled to alimony, except for adultery, but 
not the husband, and the husband had to pay for the wife to bring a divorce action against 
him. Today in America with no-fault divorce, the entire structure of American marriage 
and divorce is geared to financially supporting faithless females. Men are 4 times more 
likely to lose their homes. One million American men are preemptively ordered out of 
their homes each year, even when no physical abuse is even alleged. 

Heart balm 

24. In the 19 th and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. When the 
seducer was a single man, the latter would be compelled to make reparation by marriage. 
Where this could not be affected, exemplary damages would generally be obtained. If 
the seducer was a married man and the girl did not know it, she could obtain aggravating 
damages. 

25. By 1929, with very few exceptions, women could hold any office in any of the States. 
They may have been members of a State legislature and they may have been members of 
Congress. 

Sentencing 

26. For the 41 classes of crimes to which the Federal Sentencing Guidelines apply, the 
average sentence for males is 278.4 percent greater than that of females (51.5 versus 18.5 
months). David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts, 
Journal of Faw and Economics, vol. XFIV (April 2001). 

27. Males not only receive longer sentences but also are less likely to receive no prison tenn 
when that option is available; more likely to receive upward departures, and less likely to 
receive downward departures. When downward departures are given, males receive 
smaller adjustments than females. Id. 

Female value greater 

28. A drunk driver will receive an average of a 3-year higher sentence for killing a female 
than for killing a male. Unconventional Wisdom, Washington Post, Sept. 7, 2000. 

29. Black widows: Chicago female homicide cases resulting in non-convictions by 1914 had 
become a national scandal. Illinois State’s Attorney Maclay Hoyne, declared that: “The 
manner in which women who have committed murder in this county have escaped 
punishment has become a scandal. The blame in the first instance must fall upon the 
jurors who seem willing to bring in a verdict of acquittal whenever a woman charged 
with murder is fairly good looking and is able to turn on the flood gates of her tears, or 
exhibit a capacity for fainting.” 

30. Female Defenses unavailable to males: 
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Menstruation and PMS, or I kill whomever I want and blame it on my biology : 


At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots 
at her former fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance had broken off their engagement and married another girl, so 
Mary followed him to D.C. and shot him dead. Mary tearfully testified that Burroughs 
had promised to marry her but married someone else. After a 12-day trial in which she 
pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, 
Mary was acquitted. 

N.Y. Times, July 20, 1865 printed: The verdict only furnishes a new illustration 
of what must be regarded as a settled principle in American law—that any woman, who 
considers herself aggrieved in any way by a member of the other sex, may kill him with 
impunity, and with an assured immunity from the prescribed penalties of law. 

Battered Female Syndrome or he’s dead so I can say whatever I want about him and the 
courts will believe me. 


Svengali Defense or the devil, a man, made me do it. 

Contract killing or get a guv to do it and then blame him . 

Injurious Falsehood (form of interference with economic concerns) [Defamation protects a 
person’s reputation while Injurious Falsehood protects economic concerns; it is an economic 
tort]. 


Intentional publication 

Of false and misleading information 

Malice = done with intent to interfere with another’s interests or done without regard to 
consequences. A reasonably prudent person would anticipate economic damages 
[if show statement made and false then there exists presumption of malice] 

That results in special damages, including loss of prospective economic advantage 

Tortious interference with prospective contractual relations [Protects person in acquiring 
property. Where a contract would have been entered into but for malicious conduct of 3P]. 

Relationship with 3P that creates expectancy of future contractual relations 
Defendant interferes with that relationship 

Malice = Defendant’s sole purpose is to hann plaintiff or defendant engaged in fraud 
Economic injury, which includes loss of opportunities for profit 
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STATEMENT OF FACTS 

The plaintiff created in tangible form six essays: A Different Time , Fear Corrupts , Two 
Sides , Invisible Weapon , Do Men Cause Wars , Some Differences: Men v. Girls . (Den Hollander 
Decl. If 2). 

At some unspecified time and from some unspecified source, defendant Steinberg copied 
all six essays and distributed them to defendant Swindells-Donovan. (Den Hollander Decl. 9). 
The copying and distribution was without the plaintiff’s authorization. (Den Hollander Decl. 

10). It is unknown to the plaintiff whether Steinberg received some form of compensation for 
the essays from Swindells-Donovan. (Den Hollander Decl. K 9). 

On October 24, 2007, defendant Swindells-Donovan filed papers in the men’s rights case 
Den Hollander v. Copacabana et al . , No. 07 CV 05873 (580 F.Supp.2d 335 S.D.N.Y.), referred 
to as the “Ladies’ Nights” lawsuit. 1 Swindells-Donovan’s papers contained as an exhibit the six 
essays. (Den Hollander Decl. K 11). The papers were opposing a motion by the plaintiff to 
recuse the Judge in the “Ladies’ Nights” lawsuit for the appearance of bias against the putative 
plaintiff class of men. (Den Hollander Decl. 11, 13). The only essay registered with the 
Copyright Office on October 24 th was A Different Time , which was part of a larger provisional 
work Stupid Frigging Fool . (Den Hollander Decl. K 4). The other five essays had already been 
fixed in a tangible form; therefore, protected under the Act, but not eligible for statutory 
damages. Swindells-Donovan’s infringement of the other five essays, however, makes her liable 
for a portion of her profits attributable to the infringement. 17 U.S.C. § 504(b). In preparing and 


1 Various nightclubs in New York City charge males more for admission than females on certain nights referred to 
as “Ladies’ Nights.” The case challenged this practice as an unconstitutional discrimination against men in violation 
of the Equal Protection clause of the 14 th Amendment. The case is now on appeal in the Second Circuit, 08-5547- 
cv. 
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filing her papers, defendant Swindells-Donovan, without authorization from the plaintiff (Den 
Hollander Decl. 12) 

(1) made copies of A Different Time and the other five essays; 

(2) made the essays available to the public on the Internet for a price through the U.S. 
Courts’ Public Access to Court Electronic Records (“PACER”); and 

(3) put the essays on display, since the general public can view the essays by either 
requesting the files in the case or using the PACER website. 

Defendant Steinberg, following the effective dates of copyright registration of all six 
essays (Den Hollander Decl. ]fl[ 4-7), filed them in two separate state cases in two different 
courts: (1) on December 19, 2007 in a defamation action in the New York County Civil Court in 
which Steinberg, a defendant, opposed a motion to amend the complaint and (2) on March 11, 
2008 in a noise nuisance action in which Steinberg, acting as an attorney, opposed a motion for 
default judgment in the New York County Supreme Court. (Den Hollander Decl. ]fl[ 19, 21). In 
order to prepare and file his papers in both cases, defendant Steinberg, without the plaintiffs 
authorization (Den Hollander Decl. K 20) 

(1) made copies of the six essays; 

(2) distributed the six essays by handing them over to the two courts; 

(3) made the six essays available to the public for a price, since they were entered into the 
public record systems of both courts from which the general public can make copies for a fee; 
and 

(4) put the six essays on display, since the general public can view the essays by 
requesting the files in either case. 
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Defendant Steinberg has so far not submitted any papers other than a one-page letter to 
Judge Block, Exhibit I , even though he used all six essays without authorization after they were 
registered with the Copyright Office, which means statutory and enhanced statutory damages for 
willful infringement apply under 17 U.S.C. § 504(c). 

ARGUMENTS 

The arguments presented here supplement the plaintiffs arguments in his opposition 
papers to the defendants’ motion to dismiss under Rule 12(b), which was converted into a motion 
for summary judgment by Senior Judge Block. 

The following fair use argument focuses on the Second Circuit’s requirements set out in 
cases such as NXIVM Corn, v. Ross Inst. , 364 F.3d 471 (2d Cir. 2004), cert, denied, 543 U.S. 
1000 (2004). 

I. The doctrine of “Fair Use” does not apply to the defendants placing six unpublished, 
copyrighted works on the World Wide Web and making them publicly available through 
the records departments of three different courts by submitting the works in three 
different judicial proceedings where the works were not relevant to the issues for which 
they were submitted. 

Fair use purpose 

“I do not suggest, of course, that every productive use is a fair use. A finding of 
fair use still must depend on the facts of the individual case .... The fair use 
doctrine must strike a balance between the dual risks created by the copyright 
system: on the one hand, that depriving authors of their monopoly will reduce 
their incentive to create, and, on the other, that granting authors a complete 
monopoly will reduce the creative ability of others. The inquiry is necessarily a 
flexible one, and the endless variety of situations that may arise precludes the 
formulation of exact rules. But when a user reproduces an entire work and uses it 
for its original purpose, with no added benefit to the public, the doctrine of fair 
use usually does not apply. There is then no need whatsoever to provide the 
ordinary user with a fair use subsidy at the author’s expense.” 

Sony Corn. Am. v. Univ. City Studios, Inc ., 464 U.S. 417, 479, 104 S.Ct. 774, 78 L.Ed.2d 574 

(1984)(Blackmun, J., dissenting). 


3 





Case l:08-cv-04045-FB-LB Document 44 Filed 12/21/09 Page 9 of 26 PagelD #: 980 


Fair use factors 

Factor 1. The “purpose and character” inquiry 

a. Defendants ’ use was not transformative 

In determining whether a defendant has met its burden of proof on Factor 1 of the fair use 
defense, the courts look to see 

“whether the new work merely ‘supersedes the objects’ of the original creation, or 
instead adds something new, with a further purpose or different character, altering 
the first with new expression, meaning, or message ..., in other words, whether 
and to what extent the new work is ‘transformative.’” 

NXIVM Corn, , 364 F.3d 471, 477 (quoting Campbell v. Acuff-Rose Music, Inc. , 510 U.S. 569, 

579, 114 S.Ct. 1164, 127 L.Ed.2d 500 (1994)). Where a defendant’s use fails to alter an original 

work’s expression, meaning or message and is unauthorized, Factor 1 will likely weigh in favor 

of the plaintiff. NXIVM , 364 F.3d at 478-79. 

Defendants Swindells-Donovan and Steinberg did not add any new creativity by filing 

the essays with three different courts. They did not alter the essays expressions, meanings or 

messages. They did not create new intellectual works. The defendants’ remarks referencing the 

essays do not even comment or critique the essays but rather criticize the plaintiff personally for 

his “bias against females,” his “misogyny,” and innuendos of “rape” and “murder [of females].” 

(Den Hollander Deck Ex. E ][ 11, Ex. I ^ 14, Ex. J ^ 12). 

The issue of whether a secondary use is transformative often involves a scholarly 

critique or parody of the original work. A.V. v. iParadigms, LLC , 562 F.3d 630, 643 (4 th Cir. 

2009)(citation omitted). The defendants did not critique or parody the essays; they just 

demonized the author—the plaintiff. 

In the recusal motion, the issue was not whether anyone in the courtroom was biased, but 
whether the Judge had exhibited an appearance of not acting fairly towards the putative class of 
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men under 28 U.S.C. § 144 and 28 U.S.C. § 455. The plaintiffs recusal motion alleged that the 
Judge’s actions during a pre-motion conference created an appearance of bias toward the 
putative class of men—not as Swindells-Donovan keeps falsely saying that the plaintiff alleged 
the Judge was actually sexually biased. (Den Hollander Decl. K 13). 

Even assuming that the essays prove the plaintiff is biased against females, the essays 
relevance depends on whether they tend to prove or disprove that the Judge’s actions at the 
conference created an appearance of bias. McLaughlin, Weinstein’s Federal Evidence , § 

401.02(2), 2d ed. The essays do no such thing. They were written before the conference, so 
they could not possibly tend to show or not show that the Judge’s action’s at that conference 
amounted to an appearance of bias. As far as Steinberg’s use of the essays, they were not 
submitted on motions to recuse for the appearance of sexual bias but on motions to amend a 
complaint and for a default judgment involving him and one of his male clients. 

The defendants’ efforts in using the essays were neither new nor creative—either 
politically or under the copyright law. They merely used the plaintiff’s words against him— 
something lawyers always do. The defendants’ tactics were obvious—use a party’s 
nonconformist statements, which are not relevant to the issues involved, in an attempt to (1) 
sway a court against him, or (2) make his efforts at fighting for his rights so uncomfortable that 
he will give up. It is simply the strategy that he’s a bad person, so rule against him, or maybe 
enough social opprobrium will cause him to go away. If this were the 1950s, the defendants 
would be calling the plaintiff a communist rather than a misogynist and try to use his writings to 
black-list him before the courts and the public. If such litigation tactics are written into the law, 
they will chill the future creation of new and nonconformist works of creativity. 
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The Second Circuit Court in Bill Graham Archives v. Porting Kindersley Ltd. , 448 F.3d 
605 (2d Cir. 2006), considered in the determination of whether a defendant’s use was 
transfonnative the “percentage the allegedly infringing work comprises of the copyrighted 
work;” that is, the amount of the copyrighted material used is the numerator, but the 
denominator is the size of a defendant’s secondary work. Id. at 611 (followed in United States 
v. ASCAP , 599 F. Supp. 2d 415, 425 (S.D.N.Y. 2009); Lennon v. Premise Media Corn,, L.P. , 
556 F. Supp. 2d 310, 324 (S.D.N.Y. 2008)). The Bill Graham Archives Court noted NXIVM 
Corn, for the proposition that in determining Factor 3, “amount and substantiality,” the 
percentage of the copyrighted work actually used is considered and not the amount used as 
compared to the infringing work as earlier courts had done, e.g. Salinger v. Random House, Inc. , 
811 F.2d 90, 98-99 (2d Cir. 1987); see Craft v. Kohler , 667 F. Supp. 120, 129 (S.D.N.Y. 1987). 
The Court in Bill Graham Archives , however, transferred to Factor 1 the previous Factor 3 
consideration of the amount that copyrighted material bears to the infringer’s entire work. Bill 
Graham Archives , 448 F.3d at 611. 

The Second Circuit’s analysis in Bill Graham Archives , while different than NXIVM 

Corn. , follows the Supreme Court’s ruling that extensive copying by an infringer 

“may reveal a dearth of transfonnative character or purpose under the first factor, 
or a greater likelihood of market hann under the fourth; a work composed 
primarily of an original, particularly its heart, with little added or changed, is 
more likely to be a merely superseding use, fulfilling demand for the original.” 

Campbell v. Acuff-Rose Music , 510 U.S. 569, 587-88 (1994). 

In Harper & Row, Publrs. v. Nation Enters. , 471 U.S. 539, 565-66, 105 S.Ct. 2218, 85 

L.Ed.2d 588 (1985) the Supreme Court found that 13% of the infringer’s magazine article 

consisted of the copyrighted work, which weighted against a finding of fair use. In Salinger 811 

F.2d 90, 98-99, the Second Circuit found that copyrighted material appeared on approximately 
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40% of the infringer’s book, which weighed against a finding of fair use. Both courts found that 
fair use did not apply. 

Swindells-Donovan’s opposition to the plaintiff’s recusal motion, including 
memorandum, declaration and exhibits, consists of 14 double-spaced pages and six (6) single¬ 
spaced pages that are the essays. Since one single-spaced page generally equals two (2) double¬ 
spaced pages, Swindells-Donovan’s recusal opposition actually consists of 13 single-spaced 
pages of which six (6), or 46%, are the plaintiff’s copyrighted works. 

Steinberg’s opposition to the motion to amend a complaint in N.Y. Civil Court 
comprises 13 double-spaced pages plus six (6) single-spaced pages that are the essays, so 
Steinberg’s entire work equals 13.5 single-spaced pages. That means 44% of Steinberg’s 
opposition are the essays. His opposition to the motion for default in the N.Y. Supreme Court 
consists of 24 double-spaced pages plus 15 single-spaced pages, which includes the six (6) 
pages of essays. That entire work of Steinberg’s equals 27 single-spaced pages; therefore, 22% 
of it is the essays. 

Swindells-Donovan’s 46% usage and Steinberg’s 44% and 22% usage of the plaintiffs 
unpublished works weighs against fair use under this part of the transformative analysis used by 
the Second Circuit in Bill Graham Archives . 

b. Defendants use marked by bad faith 

Another integral part of the analysis under Factor 1 is whether defendants “knew that 
[their] access to the manuscripts] [were] unauthorized.” NXIVM Corn, , 364 F.3d at 478. The 
defendants admit they knew the plaintiff had authored the six essays. (Den Hollander Deck ]fl[ 
17, 23). They had reason to believe the essays were copyrighted under the Copyright Act, since 
four of the essays carry the mark “©”. (Den Hollander Deck 25). And they knew the plaintiff 
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did not authorize their use of the essays. (Den Hollander Decl. 10, 12, 20). The defendants, 
therefore, acted willfully and improperly without good faith or fair dealing. Hamer & Row, 
Publrs. , 471 U.S. at 562-63 (fair use presupposes good faith and fair dealing). 

c. Defendants use commercial 

In addition to the sub factors that the defendants’ uses of the essays did not make some 
contribution of new intellectual value and were done without good faith or fair dealing, the 
defendants used the essays in their business enterprises as lawyers. “The practice of law can be 
characterized as a profit making venture ....” Healthcare Advocates, Inc, v. Harding, Earley, 
Follmer & Frailey , 497 F. Supp. 2d 627, 636 (E.D. Pa. 2007). “[A] concurrent commercial 
purpose on a defendant’s part” is a sub factor in considering whether a defendant’s use is unfair. 
NXIVM Com. , 364 F.3d at 477-78. 

Profit-making, or in the alternative commercial use, is not limited to making money." 
Monetary gain is not the sole criterion for determining a commercial or profitable motive but 
includes gaining recognition among a person’s peers, Weissmann v. Freeman , 868 F.2d 1313, 
1324 (2d Cir. 1989), and other personal gain from exploitation of the copyrighted material 
without paying the customary price, Rogers v. Koons , 960 F.2d 301, 309 (2d Cir. 1992)(citation 
omitted). Defendant Swindells-Donovan may have taken on the Ladies’ Nights case pro bono. 
In such a scenario, her time and effort in chalking up a victory against a “misogynist” lawyer, 
according to her, would bring her recognition among her feminist peers and other attorneys. In 
the more likely scenario, she was well compensated, and her victory increased her marketability. 


2 The Ninth Circuit in Worldwide Church of God v. Philadelphia Church of God. Inc.. 227 F.3d 1110, 1117 (9 th 
Cir. 2000), used the Webster’s Third New International Dictionary (1971) definition of profit as “an advantage, [a] 
benefit.” 
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Swindells-Donovan’s victory was dependent, in part, on her use of the six essays in 
preventing the recusal of the District Court Judge; otherwise, why oppose the recusal. Cases are 
won in incremental steps of which motions are a significant part, so preventing the recusal of the 
District Court Judge aided Swindells-Donovan’s victory. The essays, therefore, were used for a 
profitable, or commercial, purpose because they aided her in winning the case. 

Steinberg is also an attorney by profession, and he used the copyrighted essays to try to 
prevent a motion to amend a defamation complaint in a case in which he is a defendant. That 
case is still pending and a lost by Steinberg will cost him money. In the other case, Steinberg is 
acting solely as an attorney, and his use of the essays were made in his successful opposition to 
the plaintiffs default motion. Once again, any victory increases an attorney’s prestige among 
his peers and, therefore, falls within the profit or commercial purpose subfactor. 

Factor 2. The “nature of the copyrighted work” inquiry 

“The fact that a work is unpublished is a critical element in its ‘nature,’” and “the scope 
of fair use is narrower with respect to unpublished works,” NXIVM Corn, , 364 F.3d at 480 
(citing see Hamer & Row , 471 U.S. at 564). As argued in the plaintiffs Opposition 
Memorandum to Defendants’ Motion to Dismiss under Rule 12(b), there exists a novel question 
of whether the temporary display of the six essays on a website constitutes publication, 
assuming that’s where defendant Steinberg obtained the essays. (Plaintiff Opp. pp 5 - 9). The 
numerous authorities cited by the plaintiff indicate such a display is not a publication, or at least 
an unresolved question in the law. Swindells-Donovan, however, cavalierly dismisses these 
traditional authorities for determining a legal question. She ignores the value of legislative 
history, law review articles, treatises, international conventions, and even brushes aside case law 
concerning not just the Internet but analogous electronic transmissions of copyrighted material. 
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Defendant Swindells-Donovan misleadingly claims that Agee v. Paramount Communs. , 
59 F.3d 317 (2d Cir. 1995), found no distribution of a work, which is a requirement for 
publication under 17 U.S.C. 101, because the transmission of the work was “transitory” in that it 
was transmitted by television which made the work available for a shorter period of time than 
one transmitted over the Internet. The Court in Agee did not use the word “transitory” in that 
manner. It used “transitory” to describe the TV transmission of the work as contrasted with a 
transmission that transfers a “material object” or “copy” of the work. Agee at 325. The Court’s 
ruling was not based on the amount of time that a work is displayed as Swindells-Donovan 
claims. The Court held that because a “material object” or “copy” of the work was not 
transferred to the public, there was no distribution. Id. Where there is no distribution, there 
cannot be any publication under 17 U.S.C. 101. 

In an odd objection, Swindells-Donovan claims the use of any authorities dated before 
the existence of the Internet have little or no value. If that were so, all law would be 
handicapped by an inability to extrapolate and grow. Besides, the Copyright Office and 
Congress recognized as early as 1965 that satellites and other means would link computers 
allowing people worldwide access to works by electronic images. Patry on Copyright at § 15.2 
(extensively quoting from Supplementary Report of the Register of Copyrights on the General 
Revision of the U.S. Copyright Law: 1965 Revision Bill, 89 th Cong., 1 st Sess. 20-21 (House 
Comm. Print 1965)). 

Swindells-Donovan also argues that the use of Copyright Office Circulars to resolve new 
copyright issues is misplaced. She finds her authority by selectively quoting from Morris v. 
Business Concents , 283 F.3d 502, 505 (2d Cir. 2002), but ignoring that Morris actually found a 
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Copyright Office Circular persuasive and ruled consistent with that circular’s interpretation of a 
novel copyright question. 

Factor 3. The “amount and substantiality” inquiry 

Where a defendant uses a significant percentage of the material in a copyrighted work or 
the “heart” of the work, then this third factor favors the plaintiff. NXIVM , 364 F.3d at 480. The 
Second Circuit also considers “whether the quantity of the material used was reasonable in 
relation to the purpose of the copying.” Am. Geophysical Union v. Texaco Inc. , 60 F.3d 913, 

926 (2d Cir. 1994)(intemal quotation marks omitted). 

a. Percentage of material used. 

In general, fair use does not exist when the entire work is reproduced. See Infinity Broad. 
Corp. v. Kirkwood , 150 F.3d 104, 109 (2d Cir. 1998). Defendants Swindells-Donovan and 
Steinberg used 100% of five works by the plaintiff: Fear Corrupts , Two Sides , Invisible 
Weapon , Do Men Cause Wars . Some Differences: Men v. Girls . 

b. Heart of a work 

A Different Time was copyrighted as part of a draft of a larger provisional work by the 
plaintiff called Stupid Frigging Fool . (Den Hollander Deck K 4). In July and August 2007, 
media coverage of the plaintiff and his Ladies’ Nights lawsuit made him a public figure. (Den 
Hollander Deck K 26). At the time of the defendants’ verbatim use of the plaintiff’s expression 
in A Different Time —October and December 2007 and March 2008, the public interest that 
existed in the work Stupid Frigging Fool was the plaintiffs views on the inequities that males 
incur in this society that favors females. Those views are the core of the provisional work Stupid 
Frigging Fool as the text of A Different Time makes evident: 

“A propeller driven plane drones somewhere overhead far out of sight. Its low 

monotone humming envelops a warm, spring Sunday afternoon somewhere in the 


11 




















Case l:08-cv-04045-FB-LB Document 44 Filed 12/21/09 Page 17 of 26 PagelD #: 988 


1950s. I sit on my 24 inch, black, single-gear Schwinn bicycle, keeping my 
balance by holding onto the door handle of an old, blue, four-door 1947 Dodge. 

My consciousness pauses at the moment, feeling vaguely sad for no discernible 
reason. The week’s events ended with this gift of nothing to do: no homework, 
no television shows, no new housing developments to explore or classmates able 
to come out and play. 

The dead-end street needs a new asphalt topping. Where I am balance on the 
side, the asphalt has broken up into small gravel-like stones with an isolated weed 
sprouting up here and there. It is still early spring, the lawns are just beginning to 
turn green and the tulips and dogwood buds remain closed, waiting for a few 
consecutive days of warm weather. The air smells fresh, wanned slightly by a 
gentle breeze. 

The droning airplane fills the vacuum of silence on this street with modest 
middle-class houses in this small suburban town, whose claim to fame will not 
come until the end of the next decade. Of all the towns in America, this town will 
have the second highest number of persons per capita to die in Vietnam—all of 
them men, of course, and all of them guys I knew.” 

Numerous courts have rejected fair use claims when a defendant copied a small but 
qualitatively important part of a work, such as its heart. Patry on Copyright . § 10:141 n. 8. 
Infringement was found when a few pages out of a 20,000 page database were used, Telerate 
Systems, Inc, v. Caro, 689 F. Supp. 221, 229 (S.D.N.Y. 1988), and 300 words from a manuscript 
of 200,000 words, Harper & Row, Publrs. , 471 U.S. 539, 564-65. Swindells-Donovan and 
Steinberg used the expression of A Different Time in its entirety, which comprises 240 words out 
of a draft manuscript of around 250,000 words. (Den Hollander Decl. f 4). As Judge Learned 
Hand remarked, “no plagiarist can excuse the wrong by showing how much of [her] work [she] 
did not pirate.” Sheldon v. Metro-Goldwyn Pictures Corp„ 81 F.2d 49, 56 (2d Cir. 1936). 
c. Quantity of material used in relation to defendants’ purpose. 

The amount of copying allowed depends on whether the quantity and value taken is 
reasonable or justified in relation to the purpose of the copying. Blanch v. Koons , 467 F.3d 244, 
257 (2d Cir. 2006)(citation omitted). 
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Defendant Steinberg’s purpose was to prevent the amendment of a complaint in a state 
defamation action and avoid a default judgment in a state private nuisance action. (Den 
Hollander Decl. ]fl[ 19, 21). 

The issue a New York State court considers on whether to include additional or 
subsequent occurrences in any complaint is whether the inclusion prejudices the opposing party. 
Siegel, N.Y. Practice , § 237, 4 th ed. Steinberg did not submit the essays to show that the 
amending of the defamation complaint prejudiced him and his male client but to attempt to 
prejudice the state court against the plaintiff. 

The issues on a motion for default due to law office failure is whether the opposing party 
raises a meritorious defense and sets forth a reasonable excuse for its default. Weinstein, N.Y. 
Civil Practice CPLR , 2005.02(2). Steinberg raised the alleged defense that the private nuisance 
action against his male client was harassment and used a somewhat strained law office failure 
excuse for filing an answer eight months late. The essays submitted by Steinberg have nothing 
to do with tending to prove or disprove the allegation of harassment against Steinberg’s male 
client. The essays do not mention or even refer in an oblique manner to Steinberg’s client. The 
essays also have nothing to do with tending to prove or disprove that Steinberg’s law office 
failure was reasonable. The essays do not deal with the functioning of Steinberg’s office or his 
effectiveness in communicating with his clients. 

In opposing a motion to amend a complaint and one for default judgment, there was no 
conceivable need to submit the entire text of five copyrighted works and a portion of another that 
had nothing to do with the facts in either motion. 

Defendant Swindells-Donovan used the copyrighted material in a motion to oppose 
recusal. The issue was not whether the Judge was biased against the putative class of men, nor 
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whether one of the parties was biased toward females. The only issue was whether the Judge 
had exhibited an appearance of not acting fairly towards the plaintiff class under 28 U.S.C. § 

144 and 28 U.S.C. § 455. The purposes behind §§ 144 and 455 are to promote public 
confidence in the judicial process; therefore, the question is not whether a judge is actually 
biased, prejudiced, or partial toward a party, but whether the Judge’s actions create an 
appearance of such. Liteky v. United States , 510 U.S. 540, 548, 114 S.Ct. 1147, 127 L.Ed.2d 
474 (1994); United States v. Brinkworth , 68 F.3d 633, 637 (2d Cir. 1995)(citing H.R. Rep. No. 
1453 , 93d Cong., 2d Sess., 1974 U.S.C.C.A.N. 6351, 6355). 

The Judge decided not to recuse herself, and in her opinion dismissing the case held 
“[t]he essays submitted by Lotus [Swindells-Donovan’s client] as exhibits in opposition to Den 
Hollander’s motion for recusal are irrelevant to this case, and any claim that Den Hollander may 
seek to pursue in relation to the submission of those essays is beyond the scope of this action.” 
(Den Hollander Decl. ^ 14). Swindells-Donovan disingenuously tries to claim that the recusal 
action was not part of the case before the Judge. But of course it was because the Judge made a 
decision on the matter as part of the overall proceeding. So, logically, the Judge’s reference to 
“case” includes the recusal proceeding. 

Defendant Swindells-Donovan herself, in commenting on a letter the plaintiff sent the 
Judge concerning the essays, admitted the letter’s subject matter was “completely irrelevant to 
any existing issue in the case....” (Den Hollander Decl. K 15). The interesting fact question is 
whether at the time Swindells-Donovan sent the letter, she was aware of the Judge’s decision to 
deny the recusal motion. If not, then Swindells-Donovan still believed the recusal issues were 
“existing issue[s]” in the case and the essays were irrelevant to those existing issues. 
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Regardless of how Swindells-Donovan’s mens rea pans out, the essays do not serve the 
purpose of tending to prove or disprove that the Judge’s actions at a pre-motion conference infer 
an appearance of bias against the putative class of men. The essays do not deal with that 
conference or what took place there—other writings of the plaintiff, which are not the subject of 
this action, however, do. As such, there was no need for Swindells-Donovan to place on the 
PACER website the entire text of five copyrighted works and a portion of another. 3 
Factor 4. The “market” inquiry 

The focus in the “market” inquiry is whether the defendants by placing the essays on the 
PACER website and in the public records of three courts—two state and one federal, usurped the 
market of the original works. NXIVM Corn. , 364 F.3d at 482. 

This Court may take judicial notice that once I became a public figure through media 
coverage of the Ladies’ Nights case, which involved the hot-button issue of sexual 
discrimination, the value of the six essays to the public increased. (Den Hollander Decl. 26, 
27). A district court can properly take judicial notice of the public reaction to a court case and 
consider it in making its decision. United States v. Shenberg , 89 F.3d 1461, 1476-77 (11 th Cir. 
1996), cert, denied, 519 U.S. 1117 (1997)(systematic corruption in high state court caused actual 
loss of public confidence in the government). 

Courts may also recognize current political conditions. McLaughlin, Weinstein’s Federal 
Evidence , § 201.12(6), 2d ed. In the never-ending culture wars where the personal is political, 


3 

Defendant Swindells-Donovan complains that the plaintiffs submission of evidence as to Defendant Steinberg’s 
willingness to cheat on his taxes and perhaps lie to the N.Y. State Bar has nothing to do with this case—that the Tax 
Warrants against Steinberg and other submitted evidence are irrelevant. That is not necessarily so. The evidence 
provides an illustrative example of what the defendants did in submitting the plaintiffs six essays in three different 
cases where the essays had nothing to do with those cases. In addition, Swindells-Donovan’s objection to the Tax 
Warrants and other evidence reveals the hypocrisy of the defendants’ position, which was the purpose in submitting 
the evidence about Steinberg in the first place. Under the defendants’ reasoning, when an opponent submits 
extraneous documents, he operates far outside the bounds of objectively reasonable litigation. But when they do 
it—it is okay. 
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the ad hominem criticisms directed by the politically correct against a specific person for 
“misogyny,” and innuendos of “rape” and “murder [of females]” actually increase the 
marketability for that individual’s expressions because it publicizes him as a controversial figure. 
(Den Hollander Deck Exhibit E K 11, Exhibit I ^ 14, Exhibit J ^ 12). Unlike in NXIVM Corn, . 
364 F.3d at 482, the defendants’ ad hominem attacks on the plaintiff did not harm the market for 
the essays but rather improved it. It was their making those essays available through less 
expensive ways that harmed the plaintiffs ability to profit from the improved marketability. 

When the plaintiff became a public figure, he intended to profit from the increase value 
of the essays by selling them through a website or licensing them to men’s rights groups. (Den 
Hollander Deck f 27). At that time, the essays were not available to the public. (Den Hollander 
Deck K 27). The defendants, however, undercut the value to the plaintiff of that potential market 
by making the text of the essays available to the general public at a cost of $.08 a page from 
PACER, $.35 from U.S. Southern District Court, and $.35 from N.Y. State Court records. When 
the unauthorized use becomes widespread, it adversely affects the potential market for a work. 
See Sony Corn, of Am. , 464 U.S. 417, 451. The defendants’ unauthorized use placed the essays 
on the World Wide Web—cannot get much more widespread than that. 

The potential loss of revenue in markets that an author was reasonably able to develop 
and exploit or license others to do so weighs against fair use, Am. Geophysical Union , 60 F.3d 
913, 930, and it does not matter if the copyright holder has not yet entered a potential market, 
Umg Recordings v. Mp3.com, Inc. , 92 F. Supp. 2d 349, 352 (S.D.N.Y. 2000). Before the 
plaintiff was able to enter the market to take advantage of his new status, the defendants made 
the essays available to the general public within three months of the media coverage on the 
Ladies’ Nights case. People interested in these six essays by a person billed in the N.Y. Times 
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as an “antifeminist lawyer” were not about to pay dollars for them when thanks to the 
defendants the essays were available for pennies. 

5. Summary 

All the above factors need to be weighed with none dominating the determination of 
whether fair use exists. NXIVM Corn. , 364 F.3d at 482. 

The defendants—without authorization—intentionally copied, distributed, made 
available to the public, and caused to be displayed the copyrighted six essays in efforts to 
influence three different courts into making decisions based on a party’s political and social 
beliefs rather than on the facts in issue, and to use social opprobrium to intimidate that party into 
relinquishing his legal rights to prosecute three cases. If fair use permits such tactics, it will 
seriously deter the creativity protected by the Copyright Act. 4 

II. The Court’s subject matter jurisdiction depends on the works being registered, not the 
Certificates of Registration being mailed to the plaintiff. 

Defendant Swindells-Donovan claims the registration of a work, and therefore a court’s 
subject matter jurisdiction, depends on the Copyright Office mailing the actual certificates, 
which means issuing them. The Copyright act, however, states: 

“The effective date of a copyright registration is the day on which an application, 

deposit, and fee, which are later determined by the Register of Copyrights or by a 


4 

When the plaintiffs opposition to the defendants’ motions to dismiss under Rule 12(b)(6) was filed, neither the 
plaintiff nor the defendants had found authority for deciding fair use without an analysis of the facts because fair use 
is a fact driven inquiry. The defendants questioned the veracity of that statement, but to do so, they prevaricated. 
The District Court in Shell v. Devries , 2007 WL 324592 at *1 (D.Colo. 2007) specifically stated its finding of fair 
use was based, in part, on the Magistrate’s “findings of fact.” On appeal, the Tenth Circuit specifically referred to 
Shell as a motion for judgment on the pleadings that “should not be granted unless the moving party has clearly 
established that no material issue of fact remains to be resolved,” which the Circuit found the moving party had 
done. Shell v. Devries , 2007 WL 4269047 *1 (10 th Cir. 2007), cert, denied , 128 S.Ct. 2434 (2008). The defendants 
subsequently ferreted out a fair use decision on a motion for failure to state a cause of action. Burnett v. Twentieth 
Century Fox Film Corp. . 491 F.Supp.2d 962 (C.D.Cal. 2007). That court, however, relied on documents referenced 
in the complaint. Id at 966. So wherever the defendants search and however they describe their findings, it still 
comes back to fair use as a fact driven analysis. 
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court of competent jurisdiction to be acceptable for registration, have all been 
received in the Copyright Office.” 17 U.S.C. § 410(d) 

The plaintiff has shown that the copyright applications for the two essays Fear Corrupts 
and Two Sides were filed and, according to the Copyright Office, accepted, and that the Office’s 
website lists the two essays as being registered effective November 13, 2007. (Den Hollander 
Decl. K 5). Defendants, however, claim the actual certificates must first be mailed by the 
Copyright Office for this Court to have jurisdiction concerning the two essays. 

Such a position creates a Catch-22 when factoring in the statute of limitations of three 
years for infringement. The alleged infringements of those two essays were discovered 
approximately two years ago and 1.75 years ago. (Den Hollander Decl. ^[f 11, 19, 21). Given 
the Copyright Office’s backlog—it receives an estimated 12,000 works a day—the certificates 
may not be issued until after the three years has expired; thereby, barring any infringement 
claim not because the plaintiff sat on his rights but because the Copyright Office sat on his 
essays. 

The defendants’ position also concomitantly raises the open question as to whether 
subject matter jurisdiction exists when a copyright application is still pending. An application 
would be pending right up until issuance of a certificate, according to the defendants’ position. 
Authorities in the Southern District are clearly in conflict as to whether just the filing of an 
application grants jurisdiction or the Copyright Office must actually mail out, or issue, a 
certificate. “[I]f an application for copyright registration has been filed, jurisdiction exists while 
the application is pending.” Lennon v. Seaman , 84 F.Supp.2d 522, 524 (S.D.N.Y. 2000). The 
treatise Nimmer on Copyright supports this position: “application for registration [is] the 
condition to filing an infringement action whereas issuance of a registration certificate is a 
condition to statutory damages....” M. Nimmer & D. Nimmer, Nimmer on Copyright, § 
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7.16(B)(l)(a)(i), Matthew Bender (2008). Cases, such as National Ass’n of Freelance 
Photographers v. AP , 1997 U.S. Dist. LEXIS 19568 *39 (S.D.N.Y.2004), however, require 
issuance, the actual mailing of a certificate, before an infringement action can be brought. 

Regardless of where the Southern District Court finally comes down on whether 
jurisdiction is satisfied by just filing an application or the Copyright Office must first issue a 
certificate, any dismissal for lack of subject matter jurisdiction has no claim preclusive or res 
judicata effect. Thompson v. County of Franklin , 15 F.3d 245, 253 (2d Cir. 1994); Tabachnilc v. 
Dorsey , 2005 WL 1668542 at *4 (S.D.N.Y. 2005); Singer v. Fivoti , 741 F.Supp. 1040, 1044 
(S.D.N.Y.1990). So if the claims of infringement concerning the essays Fear Corrupts and Two 
Sides are dismissed for lack of jurisdiction because the certificates have not been issued, the 
plaintiff will still be able to re-instituted those claims once the certificates are mailed—assuming 
the statute of limitations allows. 

RELIEF 

The plaintiff refers to his argument for relief in his Opposition Memorandum to 
Defendants’ Motion to Dismiss under Rule 12(b) at pp. 24-25, which includes statutory and 
enhanced statutory damages against the defendants, and, in the alternative under 17 U.S.C. § 
504(b), a portion of the profits the defendants earned from their cases by infringing the essays. 
The amounts by which the defendants profited are peculiarly within their knowledge, and, 
without limited discovery, the plaintiff has no way of determining those amounts. 

ATTORNEY’S FEES 

The Second Circuit has held that “objective reasonableness is a factor that should be 
given substantial weight in detennining whether an award of attorney’s fees is warranted.” 
Matthew Bender & Co. v. West Publ’g Co. , 240 F.3d 116, 122 (2d Cir. 2001). Reasonableness in 
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bringing an action includes whether the case involves novel or close questions that clarify the 
boundaries of copyright law. Earth Flag Ltd, v. Alamo Flag Co. , 154 F.Supp.2d 663, 666 
(S.D.N.Y. 2001)(plaintiff s flag contained only public domain material; therefore, copyright suit 
unreasonable). This action has presented three novel questions: 

1. Is the display of a work on the Internet publication? 

2. Does fair use require that copyrighted works submitted injudicial proceedings 
be relevant to the issues of those proceedings? 

3. Does registration of a work, as opposed to the mailing of a certificate, determine whether 
a court has jurisdiction over an infringement action? 

The plaintiff initiated this action only after the defendants copied, distributed, and 
displayed six copyrighted essays of his in three different courts and three distinct cases in which 
those essays were not relevant to the issues for which they were submitted. 5 When the initial 
infringement occurred in the Ladies’ Nights case, the plaintiff requested that Court to “instruct 
attorney Donovan to reveal how, when, and, if applicable, from whom she acquired the essays.” 
(Den Hollander Decl. ^ 15). The Court, however, ruled that “any claim that Den Hollander may 
seek to pursue in relation to the submission of those essays is beyond the scope of this action.” 
(Den Hollander Decl. ^ 14). So, the plaintiff fded this action for infringement and to prevent the 
further unauthorized use of the essays by the defendants, which it has so far succeeded in doing. 

CONCLUSION 

The purpose of the Copyright Act is to encourage creativity by securing the profits of 
such to the author. NXIVM Corn, v. Ross Inst, , 2005 U.S. Dist. LEXIS 44789 *14 n. 11 
(S.D.N.Y. 2005). Allowing others to make copyrighted material available to the general public 
through the courts when that material has nothing to do with the issues before those courts will 

5 In two of the cases all the essays had already been registered and in the other, the Ladies’ Nights action, one of the 
essays was registered as part of a larger work. 
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stifle creativity because authors will know that the benefits of any and all of their creative 
endeavors may be dissipated by the appearance of their works on a court’s website and in a 
court’s files. 

WHEREFORE, the plaintiff requests his cross motion for summary judgment be granted. 


Dated: December 12, 2009 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. 
Attorney and plaintiff 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917)687-0652 
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ARGUMENT 

Introduction 

Although the plaintiff-attorney acting on behalf of the class of men made an oral request 

rd 

at the October 3 Conference that Judge Cedarbaum disqualify herself, which was denied during 
the Conference, the request did not meet the requirement that oral motions must be officially 
recorded. Alger v. Hayes , 452 F.2d 841, 843 (8 th Cir. 1972)(citations omitted). Since the request 
never rose to the status of a motion, this is the initial motion by the plaintiff-attorney acting on 
behalf of the class for disqualification of Judge Cedarbaum on the grounds of the appearance of 
sexual bias, sexual prejudice, and partiality against the class of men, including the named 
plaintiff. 

The term “bias” implies a mental leaning in favor of or against someone or some persons 
that interferes with impartial judgment. Webster’s New World, Roget’s A-Z Thesaurus , 1999 
edition. 

The term “prejudice”, similar to bias but stronger, implies preconceived and unreasonable 
judgment or opinion marked by suspicion, fear or hatred. Id 

The term “partiality” also includes bias and prejudice but is broader and also includes 
“intolerance”. Id; c f Liteky v. United States , 510 U.S. 540, 552, 114 S. Ct. 1147, 1156, 127 L. 
Ed. 2d 474, 489 (1994)(Scalia, J. wrote the majority opinion). 

Legal Bases for Disqualification 

All parties to a case have a constitutional right to a neutral and detached judge. Ward v. 

Monroeville . 409 U.S. 57, 62, 93 S. Ct. 80, 84, 34 L. Ed. 2d 267, 272 (1972). 

A fair [hearing] in a fair tribunal is a basic requirement of due process. Fairness of course 
requires an absence of actual bias in the [hearing] of cases. But our system of law has 
always endeavored to prevent even the probability of unfairness. ... [so] to perform [the 
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courts’] high function in the best way “justice must satisfy the appearance of justice.” In 
re Murchison , 349 U.S. 133, 136, 75 S. Ct. 623, 625, 99 L. Ed. 942, 946 (1955)(words in 
quotation marks from Offutt v. United States , 348 U.S. 11, 14, 75 S. Ct. 11, 13, 99 L. Ed. 
11,14 (1954)(Frankfurter, J.)). 

The federal statutes used for protecting a class of men and an individual male from an 
unfair tribunal are 28 U.S.C. § 144 and 28 U.S.C. § 455. The purpose behind §§ 144 and 455 is 
to promote public confidence in the judicial process; therefore, the question is not whether a 
judge is actually biased, prejudiced, or partial toward a party, but whether her actions make it 
appear so. Liteky v. United States , 510 U.S. 540, 548, 114 S. Ct. 1147, 1154, 127 L. Ed. 2d 474, 
486 (1994); United States v. Brinkworth , 68 F.3d 633, 637 (2d Cir. 1995)(citing H.R. Rep. No. 
1453, 93d Cong., 2d Sess., reprinted in 1974 U.S.C.C.A.N. 6351, 6355). The courts consider 
outward manifestations and the reasonable inferences drawn from them in deciding whether 
there exists an appearance sufficient for disqualification. Nichols v. Alley , 71 F.3d 347, 351 
(10 th Cir. 1995). Procedurally, § 144 requires an affidavit or affirmation, but it’s substantive 
elements are encompassed by § 455. 

This motion to disqualify Judge Cedarbaum for the appearance of sexual bias, sexual 
prejudice, and partiality toward the named plaintiff and the putative class of men relies on 28 
U.S.C. §§ 455(a) & (b)(1). To disqualify her for violating their due process rights that every 
litigant have fair notice of a court’s proceedings, the motion relies on the fundamental fairness 
doctrine of the due process clauses in the Fifth and 14 th Amendments to the U.S. Constitution. 

These type of motions are fact driven and must not be determined by comparisons to 
other cases. United States v. Jordan , 49 F.3d 152, 157 (5 th Cir. 1995)(“each ... case is extremely 
fact intensive and fact bound, and must be judged on its unique facts and circumstances more 
than by comparison to situations considered in prior jurisprudence.”). 
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28 U.S.C. § 455(a) Lack of Impartiality 

§ 455(a) requires a judge to disqualify herself “in any proceeding in which [her] 
impartiality might reasonably be questioned.” § 455(a) expands the protection of § 455(b) but 
also duplicates some of its protection as well, such as with regard to bias and prejudice. Liteky, 
510 U.S. at 552, 114 S. Ct. at 1156, 127 L. Ed. 2d at 489. Subsection (a) requires recusal in 
some circumstance where subsection (b) does not because it covers all aspects of partiality and 
not merely those specifically addressed in subsection (b). Liteky , 510 U.S. at 553 n. 2. 

In determining whether to disqualify, the courts look to see whether a reasonable person 
given all the facts would question whether the judge was impartial. Liljeberg v. Health Servs. 
Acquisition Com. , 486 U.S. 847, 861, 108 S. Ct. 2194, 2203, 100 L. Ed. 2d 855, 873 
(1988)(citing with approval the 5 th Circuit decision appealed from). Or, stated differently, how 
the events appear to an objective observer, and “an observer of our judicial system is less likely 
to credit judges’ impartiality than the judiciary.” Jordan , 49 F.3d at 157. 

This motion requests Judge Cedarbaum’s disqualification under § 455(a) for her 
appearance of intolerance toward the named plaintiff and the putative class on whose behalf this 
action was brought. During the October 3 ld Case Management and Scheduling Conference 
pursuant to Fed. R. Civ. P. 16, Judge Cedarbaum repeatedly and with animosity prevented the 
named plaintiff from completing his answers to her questions by constantly interrupting him. 
(Affirmation ^ 12). The plaintiff was not running off at the mouth with long-winded and circular 
answers but trying to explain the factual allegations and the law on which the case was based. 

For example, in trying to answer the Judge’s question as to what legal authority existed 
for state action in regulating facilities that sold alcohol for consumption on the premises, the 
named plaintiff, amid numerous antagonistic interruptions, tried to recount two decisions 
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factually similar to this action that Judge Cedarbaum was apparently unaware of: Seidenberg v. 
McSorleys’ Old Ale House, Inc. , 317 F. Supp. 593 (1970)(Mansfield, J. found state action in 
granting plaintiff’s motion for summary judgment); Seidenberg v. McSorleys' Old Ale House, 
Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. found state action in denying defendant’s motion for a 
Rule 12(b)(6) dismissal). In the McSorleys’ case, two females from N.O.W. were refused 
service at McSorleys’ Old Ale House because of their sex. In the process of explaining these 
two decisions, Judge Cedarbaum kept interrupting that Moose Lodge No. 107 v. Irvis , 407 U.S. 
163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1965), was dispositive, which is not so because the 
Supreme Court factually distinguished Moose Lodge from Burton v. Wilmington Parking 
Authority , 365 U.S. 715, 81 S. Ct. 856, 6 L.Ed.2d 45 (1961), which was the case relied on in the 
McSorleys’ decisions. This would have been made clear had the plaintiff been allowed to finish 
his answers. 

Throughout the 40 minute conference, Judge Cedarbaum persistently and inimically 
interrupted the named plaintiff acting on behalf of the class which demonstrated an appearance 
of intolerance for a lawsuit aimed at eliminating a form of invidious discrimination against men. 

§ 455(a) requires that the judge’s lack of impartiality derive from judicial predispositions 
that go beyond what is normal and acceptable. Liteky , 510 U.S. at 552, 114 S. Ct. at 1155-56, 
127 L. Ed. 2d at 489. Judicial conduct during the course of a hearing that is critical or 
disapproving of, or even hostile to, counsel, the parties, or their case, may support a partiality 
challenge if it reveals an opinion that derives from an extrajudicial source and reveals such a 
high degree of antagonism as to make fair judgment impossible. See id. 510 U.S. at 555, 114 S. 
Ct. at 1157, 127 L. Ed. 2d at 491. 
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The October 3 ld Conference was the very first before Judge Cedarbaum, and the plaintiff- 
attorney had never appeared in any prior proceeding before her. The source of Judge 
Cedarbaum’s predisposition for her apparent intolerance toward the plaintiffs’ could only have 
come from outside the court—most likely the result of the past 40 years of feminism turning man 
into the new post-modern devil. 1 Further, Judge Cedarbaum kept referring to the type of 
discrimination alleged as defendant nightclubs charging males more for drinks than females, but 
that accusation does not appear anywhere in the papers filed with the Court. It is, however, the 
common perception among the public as to what occurs on Ladies Nights, indicating that Judge 
Cedarbaum’s apparent intolerance was formed outside of judicial proceedings. 

28 U. S. C. § 455(b)(1) Personal Bias and Prejudice 

Disqualification under § 455(b)(1) also requires an objective basis. What matters is not 
the reality of bias or prejudice but its appearance. Liteky . 510 U.S. at 548, 114 S. Ct. at 1154, 

127 L. Ed. 2d at 486. Even if the judge does not have any personal bias or prejudice toward a 
party or group, the appearance of such that reasonably leads one to question the judge’s 
impartiality calls for disqualification. Thode, Reporter’s Notes to Code of Judicial Conduct , pp. 
60-61 (1973). 

In addition to the continuing interruptions by Judge Cedarbaum (Affirmation ^ 12), her 

Honor also verbally disparage the plaintiff-attorney, and presumably the class of men on whose 

behalf this civil rights suit was brought, with a vituperative invective communicating that it was 

questionable whether the man standing before her was an attorney at all. (Affirmation 13). 

This remark evinces a bias and prejudice against guys fighting for their rights when their success 

will end up reducing the preferential treatment given to females. When males pay more for the 

1 Prejudice towards a class inferred prejudice toward individual members of that class. See Berger v. United States . 
255 U.S. 22, 27-29 41 S. Ct. 230, 231, 65 L. Ed. 481, 483-84 (1921) 
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same admission, the economics permit the defendant clubs to charge females less. Judge 
Cedarbaum’s appearance of bias and prejudice in her denigrating remark most likely has its 
source in the continuing culture wars of America. 

The normality of television talk shows with their catchy sound bites of personal 
destruction is not the normality in a court of law that’s interested in the whole story, not just a 
sliver that serves a predisposition. Nor is it an acceptable belief in court, as with talk shows, that 
civility in allowing someone to finish their answer is a sign of weakness. Taken as a whole, the 
40 minute conference could only be viewed by a reasonable man in post-modern America as 
raising serious questions of an appearance that Judge Cedarbaum has a preconceived and 
unreasonable opinion marked by suspicion, or at least a mental leaning against the named 
plaintiff and the putative class of men in this civil rights action. 

No Fair Notice 

The Due Process clauses of the Fifth and 14 th Amendments guarantee a fundamentally 
fair governmental procedure when citizens’ rights are at stake. 2 Rotunda & Nowak, Treatise on 
Constitutional Law , Vol. 3 § 17.8, 3 ld edition. Fundamental fairness includes providing the 
persons whose interests are in jeopardy from court action or inaction with a form of notice 
reasonably designed to apprise the party of the nature of a proceeding. See id. at “Notice”. “An 
elementary and fundamental requirement of due process in any proceeding which is to be 
accorded finality is notice reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an opportunity to present their 
objections. The notice must be of such nature as reasonably to convey the required information, 

2 The right raised in this case is equal protection under the law, which is a right guaranteed by both the 14 th 
Amendment and the “due process clause” of the Fifth Amendment. Bolling v. Sharpe , 347 U.S. 497, 498-99, 74 S. 
Ct. 693, 694, 98 L. Ed. 884, 886 (1954). 
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and it must afford a reasonable time for those interested to make their appearance.” Mullane v. 
Cent. Hanover Bank & Trust Co. . 339 U.S. 306, 314, 70 S. Ct. 652, 657, 94 L. Ed. 865, 873 
(1950)(citations omitted). This right to be heard has little reality or worth unless one is informed 
that a particular matter will be addressed. See id. 

Judge Cedarbaum denied the due process rights of the named plaintiff and the putative 
class of men by holding a hearing on AER’s motion to dismiss without providing proper notice 
to the plaintiffs. She also made the finality of that hearing a fait accompli by indicating there 
would be no other subsequent oral hearing on motions to dismiss even though the four other 
defendants had not yet filed their motions. She accomplished this by refusing to appoint the 
plaintiff-attorney as interim class counsel which allowed her to treat the case as a pro se matter. 
Pro se matters under her rules are not allowed a hearing. 

The October 3 Case Management and Scheduling Conference, at which the beginning 
stages of a case’s tentative schedule are normally set, was turned into a hearing on the named 
plaintiff and the putative class of men’s opposition to defendant AER’s motion to dismiss. The 
problem was that the plaintiff class’ opposition wasn’t due until October 17 th with a hearing set 
for October 25 th . The original date for the Case Management and Scheduling Conference was 
October 16 lh . Had the Court kept to that date, the plaintiff-attorney would have already 
conducted the necessary legal research and written an opposition, so by using the original date of 
October 16 th as a hearing on the plaintiff class’ opposition to dismissal would not have 
jeopardize the equal protection rights of the named plaintiff and the putative class of men. But 
the Court chose not to do that. Instead, after receiving on Friday at 4:46 PM, September 28 th , 
AER’s motion to dismiss, the Court, three days later, began on Monday afternoon, October 1 st , to 
move up the Case Management and Scheduling Conference to an earlier date. By Tuesday 
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morning, October 2 nd , the Conference’s new date was set for the very next day, Wednesday, at 
10:30 AM on October 3 . Even had the plaintiff class been notified, which it wasn’t, to come 
prepared to counter AER’s motion to dismiss, it would have been impossible to complete the 
necessary research and organize it into a cogent argument in opposition. It may be that the 
changing of the original Conference to an earlier date was pursued, perhaps with some fortuity, 
perhaps not, to maximize the chances that the plaintiff-attorney would not be in a position to 
counter Judge Cedarbaunr’s arguments for dismissing the case. 

The substance of Judge Cedarbaum’s arguments for dismissal were similar to those in 
AER’s motion to dismiss papers. Her Honor apparently adopted AER’s key argument that there 
is no state action involved in the defendants discriminating against men. The Judge and AER 
argued that licensing alone by the State of New York or New York City is not state action and no 
federal court has held such, which is correct. But that’s not the test for state action. The entire 
nature of the relationship between New York’s Division of Alcoholic and Beverage Control and 
the New York City Department of Consumer Affairs with the defendant nightclubs must be 
examined. Normally that’s done in discovery—not a Scheduling Conference. The Judge and 
AER also relied on the U.S. Supreme Court decision: Moose Lodge No. 107 v. Irvis, 407 U.S. 
163, 92 S. Ct. 1965, 32 L. Ed. 2d 627 (1965), as holding that a liquor license did not infer state 
action. But neither the Judge nor AER pointed out that this case was distinguishable from 
Moose Lodge . Moose Lodge No. 107 was a private club; the defendants here are all public 
accommodations. When appraised of that fact by the plaintiff-attorney, her Honor stated she 
doubted whether the phrase “public accommodation” even appeared in the Moose Lodge case. It 
does—five times. The Judge and AER, in their arguments for dismissal, also failed to mention 
two decisions, by two different judges, in the very same court that Judge Cedarbaum sits and 
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where this action was brought. Those decisions in the Me S or levs’ case found state action when 
McSorleys’ Tavern, regulated by the New York State Division of Alcoholic and Beverage 
Control, discriminated against two females from N.O.W. by refusing to serve them because of 
their sex. Seidenberg v. McSorleys' Old Ale House, Inc. . 317 F. Supp. 593 (1970)(Mansfield, J. 
found state action in granting plaintiffs motion for summary judgment); Seidenberg v. 
McSorleys' Old Ale House, Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. found state action in 
denying defendant’s motion for a Rule 12(b)(6) dismissal). Both of the McSorleys’ decisions 
relied on Burton v. Wilmington Parking Authority , 365 U.S. 715, 81 S.Ct. 856, 6 L.Ed.2d 45 
(1961), for finding state action. When the U.S. Supreme Court decided Moose Lodge , that Court 
distinguished Moose Lodge from Burton , in part, by stating, “Unlike Burton , the Moose Lodge 
building is located on land owned by it, not by any public authority. Far from apparently holding 
itself out as a place of public accommodation, Moose Lodge quite ostentatiously proclaims the 
fact that it is not open to the public at large. Nor is it located and operated in such surroundings 
that although private in name, it discharges a function or performs a service that would otherwise 
in all likelihood be performed by the State. In short, while [in Burton there] was a public 
restaurant in a public building, Moose Lodge is a private social club in a private building.” 

While Burton isn’t completely similar to this case, Moose Lodge is clearly distinguishable. But 
both Judge Cedarbaum and AER ignored that. 

They also ignored that the U.S. Supreme Court cited with approval to the 1970 
McSorleys’ decision on state action when it stated, “both federal and state courts uniformly have 
declared the unconstitutionality of gender lines that restrain the activities of customers of state- 
regulated liquor establishments....” Craig v, Boren , 429 U.S. 190, 208, 97 S. Ct. 451,462, 50 L. 
Ed. 2d 397, 413 (1976)(This is dicta, although persuasive dicta.) 
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In addition to the deprivation of the due process rights of the plaintiff class by failing to 
provide adequate and timely notice, Judge Cedarbaum has succeeded in reducing a civil rights 
class action, on behalf of thousands of men, into a pro se action by a lone, individual male. 
Reality would seem to imply that it is more publicly palatable to dismiss a case against one, lone 
man than thousands, although in this day and age in America, it is becoming increasing 
commonplace to ignore the rights of all men. 

A dismissal without certifying the class, likely assures that no other man will bring 
another individual or class suit for the same or similar invidious discrimination because of the 
expense, judicial hostility, and the barrage of social opprobrium engendered by his audacity to 
fight for the rights of a man or men. The end result will be that questionable procedural 
decisions will enshrine invidious discrimination against males while in virtually identical 
situations, such as the McSorlevs’ case, females rights will remain protected. 

CONCLUSION 

Judge Cedarbaum’s conduct during the 40 minute conference revealed a high degree of 
favoritism to the beneficiaries of the defendant nightclubs’ discrimination—females. Every extra 
dollar a guy pays is a dollar a female doesn’t pay for admission. The Conference also revealed a 
high degree of antagonism to the named plaintiff and the class of men on whose behalf he was 
acting. Both the favoritism and antagonism make a fair judgment in this civil rights case near 
impossible. 3 

If there is any doubt about Judge Cedarbaum’s appearance of sexual bias, sexual 
prejudice, and partiality, just switch the sexes. Consider how the named plaintiff would have 

3 

Where the question is a close one, then the judge should disqualify herself. Nichols . 71 F.3d at 352. 
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been treated had an accident of nature made him a female, and she was suing on behalf of 
thousands of other females because the defendant nightclubs charged ladies more for admission 
than guys on “Men’s Nights”. 


Dated: New York, NY 
October 7, 2007 


/S/ 


Roy Den Hollander (RDH 1957) 
545 East 14 Street, 10D 
New York, NY 10009 
(917) 687 0652 
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AFFIDAVIT OF MATTHEW L. SCHAFER 

City of Washington, D.C. ) 

) ss.: 

District of Columbia ) 

MATTHEW L. SCHAFER, being duly sworn, deposes and says: 

1. Iam associated with Levine Sullivan Koch & Schulz, LLP, counsel to Tory 
Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media Publications Pty 
Limited, defendants in the above-captioned action. I submit this affidavit in response to Plaintiff 
Roy Den Hollander’s (“Plaintiff’) Motion requiring Defendants to Withdraw Allegedly 
“Illegally Obtained Document.” I make this statement upon my personal knowledge, and I 
would be competent to testify at trial to the facts set forth herein. 

2. I first located the website http://www.mensrightslaw.net on December 30, 2014 
when I conducted several Google searches related to this lawsuit. I clicked on the link and 
immediately accessed the website, which I was able to navigate freely. On no occasion was I 
ever asked to enter a username or password to access the Plaintiffs website. I simply visited the 
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link like I visit other websites. Attached hereto as Exhibit 1 is a true and correct copy of a 
screenshot of part of the webpage as it appeared on December 30, 2014. 

3. I accessed the document attached to the Affirmation of Katherine M. Bolger, 
sworn to on January 12, 2015 as Exhibit 1, by visiting the website http://www.mensrightslaw.net 
on or about January 7, 2015. The website and the .pdf document were publicly available, and I 
accessed them as I would have any other webpage and document on the Internet. 

4. At no time between December 30 and January 12 was I required to enter a 
username or password, and I did not encounter any other requirement in accessing the website. 

5. 1 did not “hack” the website, nor did anyone else to my knowledge. Indeed, I 
have no training or skills on how to “hack” or gain unauthorized access to Plaintiffs website, 
and I do not know how to do so. Moreover, I did not direct anyone to “hack” Plaintiffs website. 

6. On January 13, 2015, after Plaintiff filed his Order to Show Cause, I again visited 
Plaintiffs website. When I visited the website on January 13, 2015,1 was prompted, for the first 
time, to enter a username and password. 

7. On January 13, 2015,1 also conducted a Google search for Plaintiffs website. 
Plaintiffs website continued to be displayed in Google search results and a Google cache from 
January 3, 2015 was still publicly accessible when I clicked “Cached” on the Google search 
engine. 
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A true and correct copy of the “Cached” version of Plaintiffs website available 


on January 13, 2015 as depicted in screenshots is attached hereto as Exhibit 2. 


Sworn to and subscribed before me 
this day of February, 2015. 
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democratic and legal standard of fairness, applied the wrong legal test for injury on a dismissal motion, and invented a fact not before the Court VAWA allows 
alien females to acquire citizenship by falsely accusing their Amencan husbands or ex-husbaids or even boyfriends of mistreating them Homeland Security 
uses proceedings kept secret from U S citizens to find that they committed "battery '' "extreme cruelty." or an "overall pattern of violence" even when no 
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A Clinton District Court Judge ruled that the Violence Against Women's Act doesn't injure Amencan men Judge William H Pauley Ill's decision ignored the 
democratic and legal standard of fairness, applied the wrong legal test for injury on a dismissal motion, and invented a fact not before the Court VAWA allows 
alien females to acquire citizenship by falsely accusing their Amencan husbands or ex-husbands or even boyfriends of mistreating them Homeland Security 
uses proceedings kept secret from U S citizens to find that they committed "battery." 'extreme cruelty." or an "overall pattern of violence." even when no 
violence has occurred December 4. 2008 

The U S Court of Appeals for the Second Circuit denied the appeal by stating any injuries were "speculative." VAWA prevented the plaintiffs from finding out 
what happened in the Homeland Security proceedings or how the secret fact-findings were being used against them, so naturally they were unable to detail the 
injuries to their nghts As in Kafka's The Tnal . citizens are guirty—but they don't know of exactly what The powerful often use such Catch-22s on their road to 
tyranny December 3 2009 

The U S Supreme Court denied the Petition for Certiorari The case is over and it's clear that to the courts men just don't count Apnl 19. 2010 


Federal lawsuit to find that Columbia University violated Title IX and the Equal Protection clause of the U S. Constitution by offenng a Women's Studies program, 
but not a Men's Studies program, and that N Y State and the federal government aided Columbia's preaching of the religious belief system "Feminism " Judge 
Lewis A Kaplan dismissed the case saying "Feminism is no more a religion than physics ' basically ignored the Title IX and Equal Protection claims and called 
the case “absurd." Apnl 23. 2009 

The U S Court of Appeals for the Second Circuit denied the appeal The Court ruled that any harm caused by the lack of a Men's Studies Program was 
"speculative." Strange that the federal courts don't say the same about the lack of a girls' sports team when a college only has a guys' team Apparently, the 
law is adjudicated one way for girls and another way for guys April 16. 2010 
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In the first Women's Studies case, the Second Circuit also dismissed the claim that New York and the U S aided the religion Feminism because I did not state 
the obvious—that I was a taxpayer So in the second Women's Studies case. I stated it four times in the Complaint 

The Complaint in Women's Studies II also provided an over abundance of detail to show that Feminism is a religion and is promoted and financed by Ihe state 
and federal governments at Columbia in violation of the Establishment Clause N Y actually requires all college programs and studies in the state to conform to 
Feminist precepts 

On All Hallows' Eve 2011. a federal female judge conjured up nonexistent facts to throw the case out on the technicality of collateral estoppel The Judge 
claimed that in Women's Studies I the Establishment Clause issues of taxpayer and non-economic standing were folly litigated and decided as they applied to 
me the only plaintiff in both cases That's factually wrong, but try telling that to a lady judge if you're a man 

Two other men then came forward to join the case as plaintiffs I made a motion to the same judge to throw out her decision and allow amending of the 
Complaint to include the two new plaintiffs. Since the two new plaintiffs were not involved in Women Studies I. the judge couldn't possibly divine facts that the 
pnor case had folly litigated and decided Establishment Clause standing with respect to them-or could she 1 ? 

She used a different tack by saying the law didn't allow for an amendment to add new plaintiffs after the original complaint was dismissed for lack of standing 
Strange that in the Women's Studies I case a Court of Appeals Judge admonished me for not trying to amend the complaint in that case after the district court 
judge dismissed for lack of standing Guess what the law is depends on whether it will nd the federal courts of men fighting for their nghts 

The Women's Studies II case was appealed to the U.S Court of Appeals for the Second Circuit. The three judge panel upheld the district court by saying that 
the issues of non-economic and taxpayer standing had been “fully litigated and decided" in Women's Studies I. when they hadn't, and the complaint could not be 
amended because the two “new plaintiffs are not new evidence," even though the two new plaintiffs would have testified to new facts concerning them Sounded 
like new evidence to me. 

The kicker, however, of the judges' decision was their blatant abuse of power by threatening me with Rule 11 sanctions They forever banned me from 
representing the two new plaintiffs or in effect anyone, in any case raising the issue of whether Feminism is a religion. That's no different than a Jim Crow court 
in the 1800s threatening the attorney for the New Orleans Comite des Citoyens with fines, license suspension, or disbarment for bringing another Plessy v 
Ferguson. 163 U.S. 537 (1896). suit with a different plaintiff on the same issue—separate but equal And no different than at the end of every year sanctioning 
the American Civil Liberties Union for bringing another action with new plaintiffs against Christmas displays 

So I asked the U.S Supreme Court to not only reverse the Second Circuit's decision, but to tell it to rescind its threat of sanctions and to stop acting like King 
John of England by relying on their divine nght of life long tenure to arbitrarily rule in accordance with their personal beliefs instead of the Constitution “In the four 
men's nghts cases, the Second Circuit has acted beyond its authority by deciding in accordance with the current popular ideology Feminism; even though it is 
the imperative duty of the courts to support the Constitution ’[The] constitution is. in fact, and must be regarded by the judges as a fundamental law ' Alexander 
Hamilton Federalist Paper No. 78. Supplanting it with the tenets of Feminism is ideologically corrupt and an act beyond a court s authority and its duty to obey 
the rule of law—not the rule of the 'politically correct " 
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men’s nghts cases, the Second Circuit has acted beyond its authority by deciding in accordance with the current popular ideology Feminism even though it is 
the imperative duty of the courts to support the Constitution '[The] constitution is. in fact, and must be regarded by the judges, as a fundamental law ' Alexander 
Hamilton Federalist Paper No. 78. Supplanting it with the tenets of Feminism is ideologically corrupt and an act beyond a court's authority and its duty to obey 
the rule of law—not the rule of the ‘politically correct “ 

Many Feminist organizations receive preferential treatment and much of their funding from all levels of government. If this case claiming Feminism is a religion, 
had succeeded, then all that help would have stopped, which would then allow the Feminists to show that they really were "strong and independent persons." 
The Supremes not surpnsingly chose to deny the Petitions for Certioran and Mandamus The cost just to knock on the Supreme Court's door was over 
$10,000. I should have spent the money in a stnp club mstead-it would have been more rewarding 


This trilogy of lawsuits for men's rights makes clear that there are now two classes of people in America one of pnncesses-females. and the other of servants- 
males Governments, from local to state to federal, treat men as second class citizens whose rights can be violated with impunity when it benefits females 
Need I say the courts are prejudiced need I say they are useless, need I say rt's time for men to take the law into their hands'? 

"[HJistory shows that people have a way of not being willing to bear oppressive gnevances without protest Such protests when bottomed upon facts lead 
almost inevitably to an mesistible popular demand for either a redress of those gnevances or a change in the Government “ Communist Party v. Subversive 
Activities Control Bd. 367 U S 1. 167 (Justice Black dissenting) 

More detailed summary of the three anfr- Feminist cases 


An episode in Australia demonstrates the loss of freedoms for which so many men and very few females have sacrificed The University of South Australia was 
going to offer a men’s studies courses taught by a few professors and myself online My section of one course was on men and the law As soon as a couple of 
Feminist reporters heard about the courses, they jumped on their broomsticks and scared the administrators of the University into canceling the courses by 
ranting we had been 'published on radical men's nghts websites 5 and ‘linked to extreme views on men's nghts * 

In 1933 at a university book burning. Joseph Goebbels said. The era of extreme Jewish intellectualism is now at an end ' As this episode illustrates. Western 
culture is now saying the same about any intellectualism that is not pro-Feminist—assuming there's anything intellectual about Feminism 

Roy Den Hollander President MR Legal Fund, is available for interviews, debates speaking engagements litigation, and civil disobedience. 

For more information on protecting your nghts. go to 

Voice of American Immigration Fraud Victims, htto./w.vw immiarationfraudvictims orq . 
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Or donate to offset the legal expenses hel fund future and Feminist cases or appropnate civil disobidience by sending a check or money order to Roy Den Hollander 
Esq 545 East 14 St . 10D. New York. N Y 10009 All donors will be kept confidential Attorney Advertising 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 

Index No. 152656/2014 
Plaintiff, Justice Moulton 

-against- Motion Seq. No. 4 

E-file 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd.; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 
Fairfax Media Publications Pty Ltd., 


Defendants. 

-X 

AFFIDAVIT IN REPLY TO DEFENDANTS’ OPPOSITION TO WITHDRAW 
ILLEGALLY OBTAINED DOCUMENT FROM THE RECORD 

STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK ) 

Roy Den Hollander, an attorney and the plaintiff, being duly sworn, deposes and says: 

1. Plaintiff asserts that attorney Katherine M. Bolger (“Bolger”); Defendants, such 
as Advertiser Newspapers Pty Ltd., which is ultimately owned and controlled by Rupert 
Murdock’s News Corp ’; or a person engaged by one of them illegally acquired the draft of an 
attorney work product document (“document draft”) and other materials from Plaintiffs personal 
computer or from a remote computer-server that was protected by authorization codes. 

2. Bolger and Matthew Schafer (“Schafer”) claim the remote-server was viewable to 
the public. A January 13, 2015, email from Bolger states, “Your website was open to the public 
and my colleague and I accessed it and printed out the document.” (Ex. A to this Affi). 


1 Advertiser Newspapers Pty Ltd. is a wholly-owned subsidiary of News Corp Australia, and News Corp Australia is 
a wholly owned subsidiary of News Corp, which is headquartered in New York City. (Bolger Affirm. Second Mtn. 
to Dismiss, Ex. 2 Cameron Aff. 'f 4, Oct. 27, 2014, Dkt. 46). 





Facts and Logic 


3. Let’s look at the chronology of facts about Bolger or Defendants trolling or 
having the Internet trolled for politically incorrect statements by Plaintiff while asking the 
questions: 

a. “If Plaintiff s remote-server was ‘open to the public,’ why didn’t they find the 
attorney work product draft sooner?” 

b. “If Plaintiff s remote-server was “open to the public,’ coupled with Plaintiff 
knowing they were searching the Internet for any politically incorrect statements 
by him, why didn’t he protect the remote-server with access codes?” 

4. Bolger served and filed her Affirmation for Dismissal in the First Motion to 
Dismiss on August 29, 2014. (Motion Seq. No. 001, Dkt. 9). That affirmation made clear that 
she, Defendants or others engaged by one of them were trolling the Internet for anything they 
could use to support Bolger’s Motion to Dismiss allegations. (Bolger Affirm. First Mtn. to 
Dismiss at fflf 10, 11, 14, which refer to the remote-server for “A Voice for Men” from which she 
obtained documents concerning Plaintiff and included as Exhibits 9, 10, 13, Dkt. 9). 

5. If Plaintiff s remote-server was “open to the public,” why didn’t Bolger include 
the document draft in her first set of exhibits? 

6. Because when they came across Plaintiffs remote-server, they saw that it was 
protected by access codes. For example, a simple search of “Roy Den Hollander Columbia 
Business School” brings up the Columbia Business School Alumni Club that mentions Plaintiffs 
connection with the remote-server’s URL (Internet address) that stored the document draft. But 
that connection did not make Plaintiffs remote-server public because when the link was clicked, 


2 



a notice came up: “page not found.” What it did, however, was tell the seekers that there was a 
URL, which they most assuredly Googled but found the remote server was code protected. 

7. Bolger admits finding that link, but in an eerily similarity to her other lies by 
omission does not tell the Court what happened when she, her colleague or someone else kn own 
to them clicked on the link, for most assuredly one of them did click on that link and did so more 
than once. (Bolger Mem. Opp. Mtn. Withdraw at 5, Dkt. 104). 

8. Even if Bolger or Defendants did not initially find the remote-server’s URL via 
Columbia, given their extensive and continuing efforts, they found it through some other search. 

9. As the case progressed, Bolger, Defendants or a person engaged by one of them 
continued to search the Internet for infonnation on and statements by Plaintiff. 

10. Bolger’s Affirmation for Dismissal in the Second Motion to Dismiss, which was 

served and filed on October 27, 2014, 17, 21, 22, 23, 24, 25, 26, Motion Seq. No. 002, Dkt. 

45, included the results of more trolling that showed they were ramping up and expanding their 
information gathering campaign for exhibits from the Internet that could be used to further 
support Bolger’s allegations in the Second Motion to Dismiss. 

11. Once again, if Plaintiff s remote-server was “open to the public,” why didn’t 
Bolger include the document draft in her second set of exhibits? 

12. In addition, if Plaintiff s remote-server was public, and he knew, which he did, 
that Bolger or others were looking for anything to support Bolger’s Second Motion to Dismiss 
allegations and to use in the manner of a Joseph McCarthy against him, why would Plaintiff keep 
it public? He won’t. 

13. On November 13, 2014, Bolger served and filed her Reply Affirmation in the 
Second Motion to Dismiss, but there was still no exhibit of the document draft. (Dkt. 68). 
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14. Twice again, because the document was protected by access codes. 

15. Bolger, Defendants or some person engaged by one of them most likely continued 
to search the Internet periodically (in the hope of finding some new material on which to base 
Bolger’s allegations) right up until oral argument on the Second Motion to Dismiss (Motion Seq. 
No. 2) and Plaintiffs Cross Motion (Dkt. 47) for discovery on personal jurisdiction. 

16. Had the document draft been publicly available, Bolger would have raised it at 
oral argument before Justice Tingling in order to support her allegations and further her litigation 
strategy of personal destruction. However, Plaintiffs remote-server was protected by access 
codes. 

17. Leading up to the argument before Justice Tingling on November 24, 2014, 
Bolger and Defendants probably figured they would win on personal jurisdiction. 

18. That changed at oral argument when Justice Tingling did two things: 

a. In response to part of Bolger’s lead-off argument that the Court did not have 
personal jurisdiction, he remarked that Bolger was arguing a “fact issue,” which 
indicated there would at least be discovery on personal jurisdiction. 

b. Then Justice Tingling permitted Plaintiff to make a standing motion requesting an 
“immediate trial” under CPLR § 3211(c) and § 2218 on the issue of personal 
jurisdiction after Plaintiff withdrew his Cross Motion for discovery arguing that 
Bolger and Defendants would continue to he under oath, so what was needed was 
a trial in which the Court could observe Defendants’ demeanor and responses to 
cross examination. Lying on interrogatories, document requests and at 
depositions is a lot easier than before judges who are not unfamiliar with lying 
parties and lawyers. 
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19. Allowing a standing motion to be made is within the discretion of the Court, See 
Matter of Shanty Hollow Corp. v. Poladian, 23 A.D.2d 132 (3rd Dept. 1965), affd. 17 N.Y.2d 
536 (1966). Justice Tingling could just as well have denied Plaintiffs request but did not—the 
tide in the battle began to turn in Plaintiffs favor at that oral argument. 

20. Bolger and Defendants knew Plaintiff most likely kept private personal and 
private business data on his remote-server 2 ; otherwise, why protect it with access codes. So she 
or Defendants arranged to hack into Plaintiffs remote-server to see what they could find that 
would support Bolger’s allegations and campaign of obloquy against Plaintiff. 

21. Once inside, they found the document draft that Bolger submitted to the Court and 
made screen shots of any data within the protected remote-server that they thought would be 
useful or simply downloaded everything stored on Plaintiffs remote-server, which they probably 
passed along to Defendant Shepherd to fuel her future misandrous articles. 

22. Then again, once inside, the culprit may have just stripped the remote-server of its 
access codes, thereby making it public. That would allow Bolger and her colleague to print the 
document draft or download all the data and claim it “was open to the public” without, of course, 
saying that they or Defendants were responsible for making the document draft public. 

23. It would have also allowed Google’s “bots”—a software program that crawls over 
the Internet—to take a picture and store it in a “cache,” which Schafer includes in his affirmation 
as Exhibits 1 & 2. (Schafer Affi Opp. Mtn. Withdraw Exhibits, Dkt. 108). 

24. Either way, Bolger, Defendants or some person engaged by one of them is 
responsible for making public Plaintiffs attorney work product draft that Bolger tries to cover up 
by referring to it as a “Media Release.” 

2 The Columbia Business School Alumni Club “describing it as a ‘nonprofit fighting for the rights of men in 
America.’” (Bolger Mem. Opp. Mtn. Withdraw at 5, Motion Seq. No. 4, Dkt. 104). 
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25. And either way the message is the same, “he who opposes our ideology will be 
crushed.” 

26. By breaching the access codes, they sent a message of intimidation that 
opposition is futile for they now possess vast amounts of personal and business data on Plaintiff 
that they will not only use in this case but disseminate in the future to destroy his career because 
in this day and age accusations of dissent to the prevailing leftist ideology are sufficient to 
ostracize anyone to a virtual Gulag. 

27. There is also the scenario that Bolger, Defendants or some person engaged by 
them did not hack into Plaintiffs remote-server but into his personal computer that also contains 
the document draft that Bolger falsely claims is a media release when it is actually an attorney 
work product draft, (Bolger Affirm. Opp. Mtn. Immediate Trial ]j 2, Dkt. 70; Bolger Mem. Opp. 
Mtn. Immediate Trial at 5, 9, 17, 18, 19, Dkt. 69). Plaintiffs personal computer also contains 
the data that Schafer refers to as screenshots in his Affirmation Ex. 1 & Ex. 2. (Schafer Aff. 
Opp. Mtn. Withdraw Exhibits, Dkt. 108). 

28. Nowhere in the affirmations of Bolger or Schafer do they deny knowledge of the 
unauthorized accessing of Plaintiff s personal computer. So perhaps their denial of the hacking 
of Plaintiff s remoter-server is just camouflage to cover that they, Defendants or someone 
engaged by them illegally accessed Plaintiffs personal computer. 

29. If there is any question as to Bolger and Defendants’ motive for hacking into 
Plaintiffs remote-server or his personal computer, just read the Preliminary Statement in 
Bolger’s Memorandum of Law in Opposition to Withdraw Illegally Obtained Document at 1, 
Dkt. 104. 
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30. Both Bolger and Schafer claim they lack skills for breaking into computers 
(Bolger Aff Opp. Mtn. Withdraw U 7, Dkt. 105; Schafer Aff. Opp. Mtn. Withdraw ]j 5, Dkt. 

107), but the clients they represent not only have sufficient resources to engage those who do 
have the skills, the owner of Advertiser Newspapers Pty Ltd., Murdock’s News Corp, had one of 
its British papers caught for repeatedly hacking computers. 

31. Also, both Bolger and Schafer claim they did not direct anyone to break into the 
protected remote-server (Bolger Aff. Opp. Mtn. Withdraw U 7, Dkt. 105; Schafer Aff. Opp. Mtn. 
Withdraw K 5, Dkt. 107)), but they omit making the same claim about Defendants or the 
investigative resources of Murdock’s News Corp. 

32. Bolger and Schafer admit they accessed Plaintiffs remote-server, navigated 
through it and accessed the document draft. (Bolger Aff. Opp. Mtn. Withdraw 3, 4, 5; Schafer 
Aff. Opp. Mtn. Withdraw 2, 3). 

33. More importantly, however, they omit what other information was also copied or 
downloaded. The omission infers they now hold a sword of future harm over Plaintiff if he dare 
continue with this case or fighting for the rights of men because most assuredly their misandrous 
client Shepherd will use the hacked data in articles to ruin Plaintiffs finances, personal 
relationships, reputation and future employment. 

34. Bolger, Schafer and their clients aim is simple: make Plaintiff fearful to write, to 
speak, to associate, and to defend causes that are, for the moment, unpopular. 

35. Plaintiff now understands how those Hollywood actresses felt and has updated the 
security on his personal computer and is moving his non-public remote-server to a different 
remote-server with better protection, such as “two-factor authorization.” 
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More false and misleading allegations by Bolger in her Memorandum of law 

36. As for Bolger’s Memorandum of Law, she and Defendants continue at what 
they’ve been doing all along in their Motion to Dismiss: derogate Plaintiffs work product and 
him as politically incorrect 3 as well as alleging materially factual statements that are false and 
misleading and therefore frivolous. 4 22 NYCRR§ 130-1.1(c). 

37. This is not surprising from a person who swore under penalty of perjury that the 
McNeilage article submitted to the Court was a “true and correct copy” when it was actually a 
forgery that deleted a crucial part of the original article, which is material to two of the causes of 
action in this case. (Plaintiffs Reply Aff Support Mtn. Immediate Trial f 15, Dkt. 75). 

38. Bolger knowingly submitted the forged article not once, not twice, not thrice but 
four times. (Bolger Affirm. First Motion to Dismiss ]J 6, Ex. 5, Dkt. 9; Bolger Affirm. Second 
Motion to Dismiss U 6, Ex. 5, Dkt. 45; Bolger Affirm. Opp. Immediate Trial ]j 6, Ex. 5, and K 10, 
Ex. 9, Dkt. 70). 

39. In her Memorandum of Law in Opposition to the Motion to Withdraw the 
Illegally Obtained Document, Bolger falsely asserts that “Plaintiff also admits the truth of several 
statements he claims are false in the articles he challenges here as injurious falsehoods, 
conceding for example that he was, in fact, published on the website A Voice for Men.” (Bolger 
Mem. Opp. Mtn. Withdraw at 1, Dkt. 104): 

a. First, Plaintiff never stated he was not published on A Voice for Men. In 
response to Bolger falsely saying that Plaintiff is a “contributor” to a 


3 Bolger complains of Plaintiff describing her clients in disparaging words, but it is important to remember that her 
clients used disparaging terms to describe Plaintiff s work product and himself to over 7 million readers. Plaintiff s 
audience consists of only Court personnel and the unlikely member of the public willing to read the Court’s record. 

4 Bolger again misstates the causes of action. (Mem. Opp. Mtn. Withdraw at 2, Dkt. 104). The Prima Facie Tort 
action is in the alternative to the Injurious Falsehood and Tortious Interference actions against all Defendants, not 
just Shepherd and McNeilage. 



“controversial men’s rights website” (Bolger Mem. Second Mtn. to Dismiss at 5, 
Dkt. 44), Plaintiff said that “[t]wo articles do not a contributor make.” (Plaintiff 
Opp. Second Mtn. to Dismiss at ]f 62(g), Dkt. 48). 

b. Second, in an effort to hide the truth, Bolger does not even list the other 
statements or cite to them. 

c. Third, the allegation involving A Voice for Men is not an Injurious Falsehood 

allegation but a libel allegation against Defendant Shepherd for writing: 

“Two lecturers [includes Roy] have been published by prominent 
US anti-feminist site A Voice for Men, a site which regularly 
refers to women as ‘bitches’ and ‘whores’ and has been described 
as a hate site by the civil rights organisation Southern Poverty Law 
Centre.” 

(Plaintiff First Am. Cmplnt. f 179(b), Dkt. 11). 

40. Bolger’s Memorandum denies that by referring to the document draft as a “Media 
Release,” she was trying to hide from the Court that it was attorney work product never 
distributed to the media. (Bolger Mem. Opp. Mtn. Withdraw at 1, Dkt. 104). 

41. She nonsensically argues that the tenn “Media Release” does not mean a 
document that is distributed to the media but any document, even an attorney work product draft, 
that by hook or crook is made public. (Bolger Mem. Opp. Mtn. Withdraw at 6, Dkt. 104). 

42. Further, nowhere in her Memorandum of Law does she refute that it was an 
attorney work product draft. 

43. Bolger, an expert at cherry-picking, claims the document draft shows that 
Plaintiffs motive for bringing this action was “fun,” and his motive for making the motion for an 
immediate trial was to exact litigation costs from two multi-million dollar corporations. (Bolger 
Mem. Opp. Mtn. Withdraw at 1 & 3, Dkt. 104). 
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44. On the motive for bringing the lawsuit, Bolger somehow missed the following in 
the document draft: 

a. “Reporters like [Defendants Shepherd and McNeilage] have taken the place of the 
1950s ‘loyalty review boards’ that carried out investigations for universities, 
governments and businesses to certify that their employees were not Communists 
or lefties. Only today, those who are not politically-correct are excluded.” 

(Bolger Aff. Opp. Mtn. Withdraw, Ex. 1 at 1, Dkt. 106). 

b. “If this case is successful, the private pinklisters, similar to the blacklisters of the 
1950s, and those who use them will be put on notice that they are legally liable 
for the professional and financial damage they cause with their falsehoods and 
interference in business relations.” (Bolger Aff. Opp. Mtn. Withdraw, Ex. 1 at 1, 
Dkt. 106). 

45. As for the costly litigation of an immediate trial, Plaintiff previously said he is 
willing for the trial to take place using modern-day electronic communications, assuming the 
Court approves. (Plaintiffs Reply Aff. Support Mtn. Immediate Trial ]J 34, Dkt. 75). This 
statement was in response to Bolger misleadingly representing that such a trial would require 
physical—rather than electronic—transportation of Defendants from Australia to New York. 

She misled so as to make it appear prohibitively costly and overly burdensome. (Bolger Mem. 
Opp. Mtn. Immediate Trial at 1,2, 17, 18, Dkt. 69). 

46. Lastly, “To be persuasive we must be believable; to be believable we must be 
creditable; to be credible we must be truthful,” Edward R. Murrow. The latest affidavits 
submitted by Bolger fail this test just as her clients’ affidavits did before (such is detailed in 
Plaintiffs Reply Affidavit in Support of Motion for Immediate Trial at 25 to 30, Dkt. 75), and 
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just as Bolger’s affirmations have done by repeatedly submitting a forged version Defendant 
McNeilage’s article. Plaintiff, therefore, is entitled to an award of fees for Bolger repeatedly 
filing misleading affidavits and affirmations—no fewer than 12—in her drive to win at any cost. 
Capetola v. Cape to la, 96 A.D.3d 612, 613 (1st Dep’t 2012). 

WHEREFORE, Plaintiff requests an Order requiring that (1) attorney Bolger withdraw 
the document draft, (2) attorney Bolger and Defendants turn over to Plaintiff all paper and digital 
copies of the document draft and any other material obtained from the remote-server or 
Plaintiffs personal computer that they are in possession or control of, (3) attorney Bolger 
identify all the parties involved in obtaining the document draft, (4) attorney Bolger and 
Defendants be prohibited from publicizing the document draft or other materials they obtained 
from the remote-server or Plaintiffs personal computer, (5) attorney Bolger and Defendants 
inform the Court of any other person that to their knowledge has copies of any data obtained 
from Plaintiffs remote-server or personal computer, (6) an award of fees be made to Plaintiff to 
cover the time and expenses he invested in exposing Bolger and Defendants’ numerous perjuries, 
lying by omission, forging of an article in issue and hacking, and such other and further relief as 


may to this Court seem just and proper. 


Sworn to before me on 
7th day of February 2015 




Plaintiff and Attorney 
545 East 14 Street, 10D 
New York, N.Y. 10009 
917 687 0652 
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Exhibit A 


Gmail - NYSCEF Notification: New York - Tort - <PROPOSED ORDER TO SHOW CA... Page 1 of 3 


Roy Den Hollander <roy17den@gmail.com> 


NYSCEF Notification: New York - Tort - <PROPOSED ORDER TO SHOW 
CAUSE> 152656/2014 (Roy Den Hollander Esq - v. - Tory Shepherd et al) 


Kate Bolger <KBolger@lskslaw.com> Tue, Jan 13, 2015 at 6:02 PM 

To: "roy17den@gmail.com" <roy17den@gmail.com> 

Mr. Hollander 

Your website was open to the public and my colleague and I accessed it and printed out the document. 

No one in my firm "hacked" your website. Indeed, I would not know how to do so. 


G Ma ji 

byi 


Given this information, I trust you will withdraw this frivolous order to show cause. If you do not do so, I 
would ask that you tell me when you are going to take it to court to be signed so that I can oppose the 
application. 


Kate Bolger 


Katherine M. Bolger 


LSKS 


LEVINE SULLIVAN 
KDCH& SCHULZ LLP 


(212) 850-61231 Phone 
www.lskslaw.com 


From: efile@nycourts.gov [mailto:efile@nycourts.gov] 

Sent: Tuesday, January 13, 2015 5:45 PM 

To: rdenhollander97@gsb.columbia.edu; Jessica Carlsen; Kate Bolger; efile@nycourts.gov 
Subject: NYSCEF Notification: New York - Tort - <PR0P0SED ORDER TO SHOW CAUSE> 152656/2014 
(Roy Den Hollander Esq - v. - Tory Shepherd et al) 

[Quoted text hidden] 


Case Information 

Index#: 152656/2014 

Short Caption: Roy Den Hollander Esq - v. - Tory Shepherd et al 
Assigned Case Judge: Milton A Tingling 


https://mail.google.com/mail/u/0/?ui=2&ik=a201b95344&view=pt&q=KBolger%401skslaw... 2/4/2015 






Oral Argument Hacking, Justice Jennifer Schecter, May 27, 2015 


I’m Roy Den Hollander the plaintiff and an attorney admitted to practice before this Court who is 
representing himself. 

Guess I’m not running for political office any time soon. 

I assume Your Honor read that document. Given the tenor of these times, would any man make 
such a document public—no. 

Defendants or their attorney or someone hired by them criminally broke into either a remote 
server on which I rent space or my personal computer and stole a document—and who knows 
what else—that despite attorney Bolger’s lies was not a media release and was never issued to 
the media, but was attorney work product, a talking points draft involving legal analysis and 
strategy. 

Bolger quoted the title to the document in her Affirmation as “Media Releases” and referred to it 
as such nine times in her Memorandum of Law in Opposing an Immediate trial. The actual title 
is “Responses to Media.” If deception had not been her intent, then she would have used the 
correct title. 

Attorney Bolger submitted the hacked document to this Court as Exhibit 1 of her Affirmation in 
Opposition to Plaintiffs Standing Motion for a Trial on Personal Jurisdiction in which she called 
it a “Media Release” and referred to it as such a release nine times in her Memorandum 
Opposing a Trial. 

For that document to remain in the Supreme Court’s file accessible to the public would assist 
Bolger and Defendants in the commission of felonies. And such assistance would amount to 
hindering prosecution under Penal § 205.55 because Bolger and Defendants committed the 
felonies of 

Computer trespass Penal § 156.10, 

Unlawful duplication of computer related material § 156.30, 

Criminal possession of computer related material § 156.35. 

Standing Motion 

Request production of communications between Bolger and her clients regarding personal 
jurisdiction and hacking into my digital cloud. My request is under CPLR 4503. 

Disclosure may be compelled in the public interest where an attorney's assertion of the privilege 
is a cover for his co-operation in wrongdoing. In re F. (Anonymous ), 47 N.Y.2d 215, 222 (1979) 

The crimes are perjury, suborning perjury and hacking. 
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PC-Feminism 


Sounds as though the right to think and disagree are on trial here. 

There’s nothing sacrosanct about PC-Feminism. It’s just another intolerant ideology among the 
many that has come down the pike like communism, Nazism and ISIS loony tunism. They all 
say the same thing: either believe as we do or we will destroy you—physically or professionally. 

Shepherd’s false statements were not the result of an innocent mistake. They were the result of a 
wanton journalist who was more concerned with writing an article that fulfilled her preconceived 
narrative about the victimization of women, and a malicious publisher who was more concerned 
about selling magazines to boost the economic bottom line, than they were about discovering the 
truth or actual facts. 

The articles are an epic failure of journalism that resulted in biased, agenda-driven reporting. A 
purposeful avoidance of the truth, and an utter failure to investigate the accuracy of her 
accusations in order to portray theMale Studies courses and their creators as villains. 

Recusal 


Your Honor obviously believes that disagreement with Bolger and the Defendant’s brand of 
Feminism in a greater crime than perjury, suborning perjury and submitting forged documents. 
Therefore, I make a standing motion that you recuse yourself for bias against men’s rights 
activists and unfairness in violation of [Judicial ethics]. 

Have you gone to the authorities? 

Not yet, I was hoping to resolve the matter in this Court. 

Have you contacted the remote-sewer? 

Yes, they said they had no way to detennine who may have broken in because they do 
not keep access logs or lists of the IP addresses for computers that tried to access my 
space on their remote-server, nor can they determine whether the codes were stripped— 
so they say. 

Procedural Argument 

On the motion to withdraw the hacked document, Defendants did not challenge the existence of 
the attorney work product privilege for that document in their opposition to the motion. 

The attorney work product privileged for that document was raised in Plaintiffs Moving 
Affidavit at 6 & 9. The function of an opposition is for the non-movant to address arguments 
made in the motion. Defendants failed to address the attorney work product privilege in their 
opposition. That denied Plaintiff of an opportunity to respond in his Reply to Defendants’ 
argument that the hacked document was not attorney work product. Defendants, therefore, 
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waived their right to contest that the hacked document was not attorney work product. See, e.g., 
Ambac Assur. Corp. v. DLJMortg. Capital, Inc., 92 A.D.3d 451, 452 (1st Dep’t 2012). 

Document is Attorney Work Product 

The U.S. Supreme Court has held that the phrase “work product” embraces such items as 
‘interviews, statements, memoranda, correspondence, briefs, mental impressions, personal 
beliefs” conducted, prepared or held by the attorney, Hickman v. Taylor, 329 U.S. 495, 511 
(1947). 

New York Courts have accepted the definition of work product set forth in Hickman in 
determining the scope of subsection CPLR 3101(c) (see, e.g., 3A Weinstein-Korn-Miller, NY 
Prac. at para. 3101.44, .47; Warren v. New York City Trans. Auth., 34 A.D.2d 749 (1 st Dept. 
1970); Babcock v. Jackson, 40 Misc.2d 757 (NY Sup. 1963). 

Documents within CPLR 3101(c) include mental impressions and personal beliefs held by an 
attorney relating to litigation, Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C., 191 Misc. 
2d 154, 159 (N.Y.Sup. 2002). 

CPLR 3101(c) recognizes the sanctity of the lawyer’s mental impressions and strategic analyses. 
Weinstein, NY Civil Prac. Dislcosure 3101.42. 

Not Waived 


Just because the words in the hacked document were memorialized in a draft instead of 
memorized, does not mean they were or would have been communicated to the press or that the 
work product privilege was waived. In fact, the document was not presented to the press and not 
presented to anyone but me until Defendants stole it. 

The telling question is if the “Responses to Media” document was public, meaning my remote 
server or personal computer were open to the public, why didn’t Bolger use it in her prior papers 
to further her litigation by character assassination? Because it was not publicly available and 
they had to hack it. 

Another key question is since it became obvious with Bolger’s First Motion to Dismiss that she, 
Defendants or some Murdock private detective were trolling the Internet for anything she could 
manipulate to support her false allegations in her Motion to Dismiss, why didn’t I protect my 
confidential infonnation with access codes? Because the infonnation was already protected by 
codes. 

If this case was against the NY Times or Washington Post and their attorney had not submitted 
eight false and misleading affidavits or submitted a forged document four times, then perhaps an 
unlikely quantum mechanics probability had occurred. But given Bolger’s track record—no 
way. 
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Even if quantum mechanics played a role, a waiver is not effected by the inadvertent disclosure 
of a privileged document, where counsel has taken reasonable precautions to prevent disclosure, 
made a prompt objection, and no prejudice would result if a protective order is granted. John 
Blair Communications, Inc. v. Reliance Capital Group, L.P., 182 A.D.2d 578, 579 (1st Dep’t 
1992)(We agree with the IAS Court's finding that plaintiffs satisfied that burden by showing: (1) 
production of the documents in question was inadvertent, (2) an intention to retain the 
confidentiality of privileged materials, (3) reasonable precautions to prevent disclosure, (4) a 
prompt objection, (5) an absence of prejudice to defendants were a protective order to be 
granted). 

I took precautions against disclosure by protecting my remote-server with codes, 

I objected immediately as admitted by Bolger saying “The very next day [after 

submitting the document], Plaintiff filed an order to show cause why Defendants 
should not be required to withdraw the document and why Defendants’ attorney 
should not be referred to ‘the proper authorities’ . . . .” Bolger Memorandum of 
Law Opposing Withdrawal of Document at 3. 

Defendants don’t need it to defend, although it does help them in their litigation by 
personal destruction 

An “at issue waiver of privilege occurs where a party affirmatively places the subject matter of 
its own privileged communication at issue in litigation, so that invasion of the privilege is 
required to determine the validity of a claim or defense of the party asserting the privilege, and 
application of the privilege would deprive the adversary of vital information . . . .” Deutsche 
Bank Trust Co. of Americas v. Tri-Links Inv. Trust, 43 A.D.3d 56, 63 (App. Div. 1st Dep’t 2007). 

Plaintiff is not going to rely on this document to prove his claims. 

“We are thus dealing with an attempt to [exploit] written statements and mental impressions 
contained in the files and the mind of attorney [Den Hollander] without any showing of necessity 
or any indication or claim that denial of such production would unduly prejudice the preparation 
of [Defendants’] case or cause [them] any hardship or injustice. . . .” 

Here is simply an attempt, without purported necessity or justification, to [exploit] written 
statements, private memoranda and personal recollections prepared or fonned by an adverse 
party's counsel in the course of his legal duties. . . . Not even the most liberal of. . . theories can 
justify unwarranted inquiries into the files and the mental impressions of an attorney.” Hickman 
v. Taylor, 329 U.S. 495, 509 (1946). 

Bolger argues the document is relevant, but attorney work product does not depend on its 
relevance. Bluebird Partners, L.P. v. Bank of New York, 258 A.D.2d 373 (1st Dep't 1999). 

More Bolger Mendacity 

Bolger says they didn’t do it: 

Just like she says her clients never lied or omitted material facts in their affidavits on 
personal jurisdiction—Addendum, and 
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Just like she says she submitted a true and correct copy of one defendant’s article that is 
in issue. (Bolger Affirm. First Motion to Dismiss K 6, Ex. 5, Dkt. 9; Bolger Affirm. Second 
Motion to Dismiss U 6, Ex. 5, Dkt. 45; Bolger Affirm. Opp. Immediate Trial ]j 6, Ex. 5, and U 10, 
Ex. 9, Dkt. 70). Exhibit of article. 

Bolger argues they made mistakes. How is it that all these inadvertent errors on the part of a 
medium sized law firm that specializes in media law always accrue to its benefits and my 
detriment? Perhaps they aren’t inadvertent at all. 

Chronology of evidence of Bolger and Defendants trolling the Internet 

8/29/14, Bolger served her Affirm, for Dismissal 

Bolger Affrim. at 10, 11, 14 refer to a remote server from which she copied documents 
concerning me. 

Why didn’t she and the Murdock detective include the “Responses to Media” document 
that she filed in her Opposition to a Trial on Personal Jurisdiction as Ex. 1? 

Because it required access codes to my non-public remote server or accessing my 
personal computer. 

They likely came across the non-public remote server but saw that it was protected. 

For example a search of “Roy den Hollander Columbia University” brings up the 
Columbia Business School Alumni Club that mentions my connection with the URL that 
Bolger cites to. But that connection did not make my remote server public because if you 
click on the link what comes up is page not found. What it did, however, was tell Bolger 
and the Murdock detective that there was a URL, which they most assuredly googled but 
found the remote server was code protected. 

For the past 8 years most of my legal work has been at the law library or some other 
location away from my personal computer. I often needed access to infonnation for both 
personal and business reasons available only on my computer, so I set up a non-public 
remote server to access data from the law library or elsewhere. 

Also, as the men’s rights cases progressed, I realized that PC-feminism would not permit 
the courts to enforce the rights that men allegedly have under the Constitution. So, I took 
a lesson from Karl Marx and planned to heighten the contradictions in this left-wing 
capitalist society with a website. 

This was part of the remote server that was still under construction when Bolger or her 
clients hacked it. Once all my men’s rights cases were finished, I would go back to and 
reconfigure and re-write the site. In the meantime, however, rather than deal with 
another server, such as Google or Apple iCloud, I used my remote server to store other 
business and personal data that I could easily access from the law library or from another 
location. 
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Why list it on Columbia? 

The listing was made around January 2013 when the last of the men’s rights cases was in 
the final stretch, and I was planning on revising the remote server and eventually making 
it public. But then Defendants trashed the Male Studies courses [and the Draft 
Registration case came up.] 

When did you start thinking about the Draft Registration case? 

1965 when I graduated high school and my choices were college, Vietnam or Canada. 

As this Down Under case progressed, Bolger, Defendants or their Murdock detective continued 
to troll the Internet for infonnation they could twist into supporting her demonizing allegations. 

10/27/14, Bolger’s Affrim. to her Second Motion to Dismiss submitted the “cache” remnants of 
an older version. 

f 17. “Annexed hereto as Exhibit 16 is a true and correct copy of a cached screen shot 
of Hollander’s remote server, http://www.roydenhollander.com, captured by an Internet 
archiving remote server. Hollander’s remote server is no longer operable.” 

If my private remote server was public, knowing that Bolger and the Murdock man were 
looking for it, why would I keep it public? 

11/13/14, Bolger served her Reply Mem. in her Second Motion to Dismiss, but there was no 
exhibit of the hacked document “Responses to Media.” 

Assuming Bolger and the Murdock detective engaged in a continuing search of the 
Internet, they would have found the “Responses to Media” had my non-public remote 
server been public at the time, but it was not, so they did not find it. 

Although they were aware of the existence of the non-public remote server as they had 
become aware of the old non-public remote server, they could not access it without the 
codes. 

Bolger, Defendants or their Murdock detective were most likely periodically searching the 
Internet up to 11/23/14, but could not access my non-public remote server without codes or my 
personal computer without hacking. 

11/24/15 Oral argument on Motion to Dismiss and Discovery on P/J. 

Before the argument before Justice Tingling, Bolger, Defendants or their Murdoch 
detective probably figured they would win on personal jurisdiction, but that all changed 
when Justice Tingling did two things: 

1. In response to part of Bolger’s argument, he said “that’s a fact issue,” 
indicating, there would at least be discovery of personal jurisdiction. 
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2. I had initially made a cross motion for discovery but withdrew it realizing that 
Bolger and Defendants would continue to lie under oath, which I told Justice 
Tingling. I then made a standing motion for an immediate trial so the Court 
could observe Defendants’ demeanor and response to cross examination. 
Allowing a standing motion to be made is within the discretion of the Court, 
See Matter of Shanty Hollow Corp. v. Poladian, 23 A.D.2d 132 (3rd Dept. 
1965), affd. 17 N.Y.2d 536 (1966), and Justice Tingling allowed me to make 
it. He could have denied my request but did not. 

It was at that oral argument were the battle began to turn in my favor. 

Defendants and Bolger were on the ropes and desperate. They knew I kept data on a non-public 
remote server that required access or on my personal computer. So they either hacked into my 
non-public remote server or my personal computer, which is connected to the Internet, to steal 
attorney work product, such as the “Responses to Media” document to use in this case and 
personal confidential infonnation to intimidate me into withdrawing the complaint. 

Not unlike what another Murdock paper in England did to a murdered 13 year old girl’s cell and 
the computers of others. 

At some point between 11/24/14 and 1/12/15, my remote server was hacked and tampered with 
to make it viewable to the public and/or my personal computer was broken into. 

1/12/15, Bolger’s Affirm, was served and filed with just a taste of the fruit they obtained from 
hacking either my non-public remote server or personal computer. 

]f 2. “A true and correct copy of the ‘Media Release’ available at Plaintiffs MR Legal 
Fund remote server, http://www.mensrightslaw.net/main/Down_Under/Press_Responses. 
Is attached hereto as Exhibit 1.” 

I now understand how those Hollywood actresses feel, and have updated the security on my 
personal computer and am moving my non-public remote server to a different remote server and 
looking for a security expert, perhaps North Korean. 

Request that: 

The Motion for an Immediate Trial papers be sealed, 

Bolger withdraw Exhibit 1, 

She and Defendants turn over to me all the information they copied or 

downloaded or issue an injunction against Bolger, her firm and Defendants from 
revealing the stolen data or using it, and 
provide the names of everyone involved in the hacking. 

It’s a certainty that Bolger’s client Tory Shepherd has been going through everything they 
hacked from my remote server or my personal computer and is just waiting to write a slew of 
misandry attack articles using that information. 
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Addendum 

List of Perjuries and Omissions by Defendants 

Defendant Advertiser relies on Michael Cameron, either National Editorial Counsel at News 
Corp Australia (doing business as News Limited)(Ex. A 2) or National Editorial Counsel at 
News Limited (doing business as News Corp Australia)(Ex. E ]j 2). Cameron’s confusion over 
who is “doing business as” and for whom simply makes the relationship among News Corp 
Australia, News Limited and Advertiser even murkier. Further, such uncertainty in his role and 
whom he actually works for raises concern as to his knowledge of jurisdictional facts. 

Lie 1 st Aff.: Advertiser “does not sell any products in New York.” (Ex. A 7). 

Exposed: Advertiser sells The Advertiser-Sunday Mail Messenger paper (“The 

Advertiser”) to members of the Australian Community in New York City. 
(Ex. R). 

Revision 2d Aff.: Advertiser “does not directly sell any products in New York.” (Ex. E ]{ 7, 
emphasis added). 

Questions: Aren’t subscriptions over the Internet to the Australian Community in New 

York City direct sales? 

Does Advertiser sell products in New York through agents? 


Advertiser “does not publish in New York.” (Ex. A ]f 7). 

Advertiser publishes The Advertiser in New York via its website because the 
site of downloading is considered the site of publication, see Penguin Group 
(USA), Inc. v. American Buddha, 16 N.Y. 3d 295, 301 (2011). 

None, Advertiser continues with the falsehood. (Ex. E 7). 

How many New Yorkers are subscribers and what types of goods or services 
are provided them? 

What do News Corp Australia’s partnerships with Digital First Media, located 
in N.Y.C., and Press Reader, a Canadian company, do for Advertiser in New 
York? 

Do they act as agents? 


Advertiser “does not target any New York audience.” (Ex. A 8). 

Published 12 articles concerning New York in 2014 and many of the members 
of the Australian Community in New York City subscribe to The Advertiser. 
(Ex. R). 

The Advertiser “does not target subscribers in New York.” (Ex. E ]{ 8). 

What criteria does The Advertiser use in determining to publish a story 
concerning New York and what sources in New York does it use? 

How many subscribers in New York? 

Lie 1 st Aff.: Advertiser does not have employees in New York. (Ex. A 10). 

Exposed: Bloomberg lists the Chairman for Advertiser as Brian Leonard Sallis with a 

corporate address of 1211 Avenue of the Americas, N.Y., N.Y. (Ex. O). 
Revision 2d Aff.: None, Advertiser continues with the falsehood. (Ex. E ]{11). 

Questions: Why is the business address of the Chairman for Advertiser in New York? 


Lie 1 st Aff.: 
Exposed: 

Revision 2d Aff.: 
Questions: 


Lie 1 st Aff.: 
Exposed: 

Revision 2d Aff.: 
Questions: 
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Who else at Advertiser has a business address at News Corp or in New York? 

Lie 1 st Aff.: Advertiser “does not have any business ventures in New York.” (Ex. A H 9). 

Exposed: On January 27, 2014, News Corp Australia, sole owner of Advertiser, entered 

into a partnership agreement with Digital First Media, headquartered in New 
York City, to provide advertising and marketing solutions for all its websites, 
which include The Advertiser website on which four of the five articles at 
issue here were published. (Ex. J). 

Revision 2d Aff: None, Advertiser continues with the falsehood. (Ex. E K10). 

Question: What exactly does the partnership with Digital First Media entail? 


Lie 1 st Aff.: Omitted relationship between Rupert Murdock’s News Corp headquartered in 

New York and News Corp Australia which controls Advertiser (Ex. A If 3). 
Exposed: News Corp Australia is considered part of News Corp’s identity. (Ex. I). 

Revision 2d Aff: News Corp Australia is a wholly-owned subsidiary of News Corp in N.Y., 
which “make[s] broad policy decisions” for Advertiser. (Ex. E 1ffl 4, 5). 
Question: Exactly what decisions does News Corp in N.Y.C. make for Advertiser? 


Defendant Tory Shepherd is the Political Editor for The Advertiser-Sunday Mail Messenger 
(“The Advertiser”) owned and operated by Advertiser. 

Lie 1 st Aff.: In researching her articles, Shepherd’s only contact with New York was an 

email and telephone conversation with Plaintiff. (Ex. B 1J1J 9, 11). 

Exposed: Shepherd had also contacted Miles Groth, Ph.D., a professor and resident in 

New York City, with six emails over a period of two months. (Ex. U). 
Revision 2d Aff: She “forgot.” 1 (Ex. F If 14). 

Question: What other research contacts and sources did she have that involved New 

York? 


Lie 1 st Aff.: Shepherd emailed Plaintiff “requesting comment on the controversy . . . .” 

(Ex. B 1)9). 

Exposed: The email did not request comment on any controversy. It stated, “I’m trying 

to get in touch for a story I’m doing on the UniSA course you’re involved 
with, but can’t find a phone number for you-could you please get in touch?” 
Also, at that time, there was no controversy. (Ex. V). 

Revision 2d Aff: No revision, she still claims her email was “requesting comment on the 
controversy . . . .” (Ex. F If 11). 

Question: Didn’t the controversy begin with her contacting Dr. Gary Misan at the 

University and accusing Plaintiff of being a “member of extreme right wing 
groups in the USA”? 


Lie 1 st Aff.: Shepherd wrote only “two” articles regarding the Male Studies courses. (Ex. 

B If 4). 


1 When Plaintiff worked for Eyewitness TV News and Metromedia TV News in N.Y.C. he kept a list of everyone 
interviewed for stories he produced, which is common in the media. 
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Exposed: She wrote four articles. (Ex. W). 

Revision 2d Aff.: She wrote “articles” and lists the four. (Ex. F 4-8). 

Questions: How could she have forgotten about an article she wrote after being served 

with the complaint, which was just two months prior to her first affidavit, or 
the second of two articles that she wrote on January 14, 2014? 

What other writings has she written and published on the Male Studies 
courses? 


Shepherd implies that the two articles were only published in print in 
Australia by failing to mention they were published on The Advertiser 
website. (Ex. B 7, 8). 

All four known articles appeared on the The Advertiser website. (Ex. W). 

The four articles appeared on The Advertiser website. (Ex. F ^ 5-8). 

Does her contract with Advertiser address the publication of her articles on 
The Advertiser website? 

Is she paid extra for such? 

Where else have the articles appeared? 

Lie 1 st Aff.: The two articles “were intended for publication in Australia and were directed 

at an Australian audience.” (Ex. B ]f 7). 

Exposed: All four known articles were published in New York via The Advertiser 

website. 

Revision 2d Aff: All of the four articles “were intended for publication in Australia and were 
directed at an Australian audience.” (Ex. F ]J 9). 

Questions: Why publish on the Internet if the articles were only intended for Australians? 

Were print copies of the four articles published or circulated in New York? 
Did she expect the publication of her articles to have consequences in New 
York? 


Lie 1 st Aff.: 


Exposed: 
Revision 2d Aff: 
Questions: 


Defendant Fairfax Media Publications Pty. Ltd. (“Fairfax”) relies on Richard Coleman who in 
his first affidavit lists himself as solicitor for Fairfax Media Limited (Ex. C K 1), the parent of 
Fairfax. In his second affidavit, he is the solicitor for Fairfax (Ex. F f 1). Perhaps he’s the 
lawyer for both, but in both affidavits he states he is responsible for pre-publication advice. This 
role raises the question that he may not have firsthand knowledge of jurisdictional facts. 

Lie 1 st Aff.: Fairfax and the Sydney Morning Herald do not have any business ventures or 

ha nk accounts in New York. (Ex. C 9, 10). 

Exposed: Fairfax does have a “representative” in New York City, World Media, Inc., 

for selling advertisements in its Sunday newspaper edition. (Ex. M). 

Revision 2d Aff: None. (Ex. G 7, 8). 

Questions: What exactly does World Media, Inc. do for Fairfax and the Sydney Morning 

Herald? 

Is World Media, Inc. an agent or part of a joint venture or partnership with 
Fairfax? 

How does Fairfax pay for World Media, Inc.’s services? 
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Lie 1 st Aff.: 


Fairfax and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or ha nk accounts in New York, 
which infers they never had such in New York because the market is 
unimportant to them. (Ex. C ]f 10). 

Exposed: Fairfax had at least two correspondents and a New York office. (Exs. P, Q). 

Revision 2d Aff: Fairfax did have correspondents in New York City until 2012. (Ex. G f 8). 
Questions: Why did it have correspondents and an office in New York? 

Who or what does it rely on now for news from New York or office facilities? 
How long did it have a New York office? 

Lie 1 st Aff.: Fairfax and The Sydney Morning Herald do not target “any New York 

audience.” (Ex. C U 8). 

Exposed: Fairfax published 13 articles in 2014 concerning New York and many of the 

members of the Australian Community in New York City subscribe to The 
Sydney Morning Herald. (Ex. R). 

Revision 2d Aff: None. (Ex. G 6). 

Question: What criteria does The Sydney Morning Herald use in determining to publish 

a story concerning New York and what sources in New York does it use? 

How many subscribers in New York? 

Lie 1 st Aff.: Fairfax and The Sydney Morning Herald “do not directly publish in New 

York” but The Sydney Morning Herald is available online at its website. (Ex. 

cm6, 8). 

Exposed: By making The Sydney Morning Herald available on its website, Fairfax is 

publishing in New York, Penguin Group (USA), Inc. v. American Buddha, 16 
N.Y. 3d 295, 301 (2011). 

Revision 2d Aff: None. (Ex. G m 4, 6). 

Questions: How many New Yorkers subscribe? 

Does Fairfax’s joint venture with the New York company News Alert LLC 
involve publication of The Sydney Morning Herald in New York? (Ex. L). 
Fairfax has a “representative,” World Media Inc., in New York City for 
selling advertisements in its Sunday newspaper edition. (Ex. M). Why sell 
advertising space in New York if the advertisements are not going to appear in 
the New York market? 

Does Fairfax’s partnership with the Canadian company Press Reader include 
publishing The Sydney Morning Herald in New York? (Ex. K). 

Lie 1 st Aff.: Fairfax and The Sydney Morning Herald “do not directly sell any products in 

New York.” (Ex. C If 6). 

Exposed: Fairfax sells The Sydney Morning Herald to the Australian Community in 

New York City. (Ex. R). The Sydney Morning Herald’s website provides 
“access to exclusive discounts, events and competitions, unlimited access to 
our award-winning tablet apps, interactive quizzes, crosswords, Sudoku free 
in the iPad app.” (First Am. Qnplnt. ]f 30). The website offers an interactive 
photographer section called “Clique” where readers can publish their 
photographs, win prizes and receive advice; an online Sydney Morning Herald 
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Shop where readers can purchase art and other gifts; it offered a cruise trip for 
two from Spain to Italy; accounts for readers to receive “tweets,” and the 
“goodfood” section provides recipes; investment research; and investment 
advice, (www.smh.com.au/). 

Revision 2d Aff: “[D]o not sell any products in New York.” (Ex. G U 4). 

Questions: Aren’t subscriptions to The Sydney Morning Herald sales? 

To what extent are The Sydney Morning Herald website offers taken up by 
persons in New York? 


Fairfax disturbs a print edition of The Sydney Morning Herald in the U.S. via 
Press Reader but has no “control” as to whether its U.S. edition is distributed 
in New York. Omitted to say whether it was or was not circulated in New 
York. (Ex. Cl 7). 

Press Reader allows its 30 million users to digitally download The Sydney 
Morning Herald and The Sydney Morning Herald even advertises an “app” 
for doing that. (Exs. K, X). Downloading in New York means publishing 
here. Penguin Group (USA), Inc. v. American Buddha, 16 N.Y. 3d 295, 301 
( 2011 ). 

“Press Reader has developed major partnerships . . . [with] Fairfax Media 
[and] News Corp [Australia] . . . [that gives] publishers the ability to target 
audiences . . . [and] allow publishers to use [its] technology and adapt it to 
their market.” Fairfax is using Press Reader to “grow global circulation and 
revenues, and increase brand awareness and exposure of their publications in 
new international markets.” (Ex. K). 

None. (Ex. G f 5). 

Does Press Reader have an exclusive distributorship with Fairfax? 

Is Press Reader an agent of Fairfax and where are the printed editions printed? 
How many customers does Press Reader have in New York? 

How many of them download The Sydney Morning Herald? 

What markets is Fairfax targeting? 

Fie 1 st Aff.: “Fairfax Media and The Sydney Morning Herald do not have any business 

ventures in New York.” (Ex. C f 9). 

Exposed: In 2000, Fairfax entered into a joint venture with the New York company 

News Alert EEC. The joint venture agreement with News Alert is apparently 
to create News Alert Asia-Pacific, a subsidiary company that would create a 
number of web sites aimed at providing financial and business information on 
the Asia-Pacific region and for investors and business people in the United 
States interested in researching opportunities in the Pacific. (Ex. F). 

Revision 2d Aff: None. (Ex. G K 7). 

Questions: What websites has the joint venture created? 

Are persons or entities in New York customers of the joint venture? 

Does the joint venture publish articles from The Sydney Morning Herald? 


Fie 1 st Aff.: 


Exposed: 


Revision 2d Aff: 
Questions: 
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Attorney Work Product 


The material protected under CPLR 3101(c) is “the mental impressions, conclusions, opinions, 
or legal theories of a party's attorney. Id. at ][ 3101.44(a). “[I]n performing his various duties ... 
it is essential that a lawyer work with a certain degree of privacy, free from unnecessary 
intrusion by opposing parties and their counsel.” Hickman v. Taylor, 329 U.S. 495, 510-511 
(1946). CPLR 3101(c) protects legal work; that is, work uniquely associated with an attorney’s 
professional skills. 

Mahoney v. Staffa, 178 A.D.2d 875, 876 (3d Dep't 1991 )(plaintiff did not have to comply with 
defendant's discovery demands, where plaintiff established a rebuttable presumption of qualified 
privilege regarding statements he made in conversations with police officers and town officials 
concerning the action since the meetings were requested by his attorney, his attorney was 
present, and trial strategy and legal theory were discussed). 

Attorney work product is defined as including only materials prepared by an attorney, acting as 
an attorney, that contain his or her analysis and trial strategy. Doe v. Poe, 244 A.D.2d 450 (2d 
Dep't 1997), order affd, 92 N.Y.2d 864. Materials or documents that could be prepared by a 
non-attorney/layperson do not fall within the "attorney work product" exception to disclosure. 

An attorney must be allowed to assemble information, sift the relevant from the irrelevant facts, 
prepare legal theories and plan a strategy, all with a certain degree of privacy, especially from 
intrusion by opposing parties and their counsel otherwise much of what is now put down in 
writing would remain unwritten. Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C., 191 
Misc. 2d 154, 159 (N.Y.Sup. 2002). 

When a party voluntarily gives to its adversary documents that share the thought processes of 
counsel, the work-product privilege disappears. Salomon Brothers Treasury Litigation v. 
Steinhardt Partners, L.P., 9 F.3d 230, 235 (2d Cir.1993). Courts recognize that any 
determinations related to waiving the work product privilege are fact specific to each case. See 
Spectrum Systems Inti. Corp. v. Chemical Bank, 78 N.Y.2d 371, 381 (1991); Salomon Brothers 9 
F.3d at 236. 

However, even if an attorney-client privilege existed, its waiver would be irrelevant to the 
guiding considerations affording a lawyer a measure of protection against the intrusion of an 
adversary into his files. Vilastor-Kent Theatre Corp. v. Brandt, 19 F.R.D. 522, 525 (S.D.N.Y. 
1956). 

The disclosure of a document protected by the work product rule does not result in a waiver of 
the privilege as to other documents (Weinstein-Kom-Miller, 3A N.Y.Civ.Prac.sec. 3101.45). 

It is immaterial to the detennination of privilege under the attorney work product exemption 
from disclosure whether the item sought falls within another express privilege. Charter One 
Bank, F.S.B. v. Midtown Rochester, L.L.C., 191 Misc. 2d 154, 159 (N.Y.Sup. 2002). 
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Documents for which a party wishes to claim the attorney work product privilege must be 
specifically identified when the objection to disclosure is raised. McCarthy v. Klein, 238 A.D.2d 
552, 554(2dDep’t 1997). 


[If not legal work, than protected by CPLR 3101(d)(2) because prepared only because there 
existed litigation. Albano v. Schwab Bros. Trucking, Inc., 27 A.D.2d 901 (4th Dep't 
1967)(statements made after consultation with counsel and upon his advice should be protected 
from discovery as materials prepared for litigation).] 

Miscellaneous 

McCarthyism is the practice of making opprobrious accusations in order to restrict dissent or 
political criticism. It was characterized by reckless, unsubstantiated accusations, as well as 
demagogic attacks on the character of left leaning persons. 

It is the use of the big lie and the unfounded accusation against any citizen. 

It is the rise to power of the demagogue who lives on untruth; it is the spreading of fear. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 57 
--- x 

ROY DEN HOLLANDER, Index No. 152656/14 

Plaintiffs, 

-against- 

TORY SHEPHERD, ADVERTISERS NEWSPAPERS PTY 
LIMITED., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 

-x 

JENNIFER G. SCHECTER, J.: 

Defendants move to dismiss the complaint pursuant to, 
among other sections, CPLR 3211(a)(8). Their motion is 
granted. 

Background 

Plaintiff Roy Den Hollander (Den Hollander) is a New-York 
County resident (Bolger Aff, Ex 1, Amended Complaint 
[Complaint] SI 21). In 2014, he commenced this action against 
(1) Tory Shepherd (Shepherd), the Political Editor of The 
Advertiser-Sunday Mail Messenger (The Advertiser) (id. at SI 
22), (2) Advertiser Newspapers Pty Ltd. (Newspapers), "which 

does business under the name of The Advertiser-Sunday Mail 
Messenger" (Complaint at SI 23), (3) Amy McNeilage, the 

Education Reporter for The Sydney Morning Herald (The Herald) , 
which is part of Fairfax Media Publications Pty Limited 
(Fairfax) (id. at SIS! 24-25) and (4) Fairfax. All of the 
defendants are based in Australia. 

Den Hollander claims that because of newspaper articles 
that Shepherd wrote in The Advertiser and an article that 
McNeilage wrote in The Herald, he and his copyrighted 
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property--"Males and the Law," a section of a Males-Studies 
course that he was supposed to teach at the University of 
South Australia (University)--were damaged. He claims that 
because of the articles, the University canceled his course, 
causing him to lose up to $1,250 in compensation. He further 
alleges that an article written by Shepherd in June 2014 
damaged his reputation. In his amended complaint, Den 
Hollander asserts causes of action against all of the 
defendants for "injurious falsehoods, tortious interference 
with a prospective contractual relation and prima facie tort" 
(Complaint at 1). He also asserts a libel claim against 
Shepherd. 

Defendants move to dismiss for lack of personal 
jurisdiction. In support of the motion, Shepherd states that 
she wrote articles about the prospective male-studies course, 
which appeared in The Advertiser and were available on its 
website (Bolger Aff, Ex 3 [Shepherd Aff ] at SI SI 4-9) . She 
explains that the articles were related to a controversy in 
Australia and "were directed at an Australian audience" (id. 
at SI 9) . Shepherd asserts that, in researching the article, 
she sent one email to Den Hollander "requesting comment on the 
controversy" and spoke to him by telephone (id. at SI SI 11-12) . 
In connection with her articles, she also exchanged several 
emails with a professor in New York (id. at SI 14) . She swears 
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that besides the emails with the professor, "the email sent to 
Mr. Den Hollander, and the single telephone call with Mr. Den 
Hollander," she had no contact with anyone else in New York in 
preparing the articles (id. at II 15) . 

McNeilage swears that her piece was intended to target an 
Australian audience and that she "made no contact with anyone 
in the United States or New York in the process of reporting 
on the controversy" (Bolger Aff, Ex 5 at Silt 5, 7) . 

Defendants also submit affidavits from employees of 
Newspapers and Fairfax who swear that their newspapers are 
targeted to Australians, published in Australia and are 
available online. Michael Cameron, counsel to Newspapers, 
swears that Newspapers "does not publish in New York and does 
not directly sell any products in New York" (Bolger Aff, Ex 2 
at 1 7). Richard Coleman, a Solicitor of Fairfax, swears that 
Fairfax and The Herald "do not directly publish in New York 
and do not sell any products in New York" (Bolger Aff, Ex 4 at 
14). He explains that Fairfax has a contract with an 
independent company that prints copies of The Herald to be 
distributed in the United States, but neither Fairfax . . . 
nor The Herald . . . has any control over whether copies 
printed by [the independent company] are distributed in New 
York" (id. at 1 5) . Coleman also swears that The Herald 
"formerly had correspondents in New York City, but has not 
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done so since 2012, almost two years before the Article was 
published" (id. at SI 8). The newspaper defendants both make 
plain that they have no offices or employees in New York and 
do not target New York (Bolger Aff, Ex 2 at SISI 9-11; Ex 4 at 
SI! 6,8). 

In opposition to the motion, Den Hollander urges that the 
newspapers have global ties and have written articles about 
New York (Affidavit in Opposition [Opp Aff] at SISI 22, 24, 32, 
35). He emphasizes that the allegedly defamatory articles 
were available on the newspapers' interactive websites and on 
apps and that the websites give the newspaper defendants a 
"virtual office in the State" (Opp at SI SI 36, 38, 43, 53, 123). 
He seeks discovery to ascertain whether defendants expected 
publication of the article to have consequences in New York, 
to explore the newspaper defendants' relationships with 
advertising representatives, affiliates and agents and to see 
if defendants pay taxes in New York (id. at SI SI 31, 37, 40, 
41). He maintains that there is jurisdiction in New York 
based on CPLR 302(a) (1) and (a) (3) (Opp at SIS 87-166) . Based 
on precedent, the Court disagrees. 

Analysis 

CPLR 302 sets forth acts that can serve as a basis for 
obtaining jurisdiction over non-domici1iaries in New York 
(SPCA of Upstate N.Y., Inc. v American Working Collie Assn., 
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18 NY3d 400, 403-404 [2012]). Generally, long-arm 
"jurisdiction can be premised on the commission of a tortious 
act—perpetrated either within the state or outside the state, 
causing injury within the state" (id. at 403). Defamation, 
however, is specifically carved out of the rule "to reflect 
the State's policy of preventing disproportionate restrictions 
on freedom of expression" (id. at 404; see also Legros v 
Irving, 38 AD2d 53, 56 [1st Dept 1971] [Advisory Committee did 
not "wish New York to force newspapers published in other 
states to defend themselves in states where they had no 
substantial interests"], appeal dismissed 30 NY 2d 653 [1972]) . 

Long-arm jurisdiction in defamation actions is governed 
by CPLR 302(a)(1), which provides that a court may exercise 
personal jurisdiction over a non-domiciliary that "transacts 
any business within the state" so long as the cause of action 
arises from the in-State activity. "New York Courts construe 
'transacts any business within the state' more narrowly in 
defamation cases than they do in the context of other sorts of 
litigation" ( SPCA of Upstate N.Y., Inc., 18 NY3d at 405; Best 
Van Lines, Inc. v Walker, 490 F3d 239, 248 [2d Cir 2007]) . 

Particular "care must be taken to make certain that non- 
domic i 1 iar ies are not haled into court in a manner that 
potentially chills free speech" ( SPCA of Upstate N.Y., Inc., 
18 NY3d at 406) . There must therefore be a showing that 
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defendants engaged in purposeful activities within the State 
that would justify bringing them before New York courts and 
that there is a "substantial relationship" between these in¬ 
state activities and the defamation (id. at 404). When 
contacts are not directly related to the defamatory 
statements, defendants have prevailed in obtaining dismissal 
on jurisdictional grounds (id.). 

There is no jurisdiction over Defendants in New York. 
The contacts here "are not as significant as the few cases 
finding long-arm jurisdiction when defamation was asserted" 
(see SPCA of Upstate N.Y., Inc. v American Working Collie 
Assn., 74 AD3d 1464, 1466 [3d Dept 2010], affd 18 NY3d 400, 
403-404 [2012]; see also Trachtenberg v Failedmessiah.com 4 F 
Supp 3d 198, 202 [EDNY 2014] [stating that New York courts 
have only found transaction of business in New York in 
satisfaction of CPLR 302(a)(1) "when the content in question 
was based on research physically conducted in New York"]). 

In Montgomery v Minarcin , for example, it was undisputed 
that "all of the operative facts giving rise to plaintiff's 
claims occurred in this State. The television news reports 
were broadcast by Minarcin in this State . . . [and the] 
newscasts were researched, written, produced and reported by 
Minarcin in this State" (263 AD2d 665, 667 [3d Dept 1999]). 
Minarcin "extensively investigated" the reports over a six- 
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week period in New York, interviewing New York residents and 
elected officials and reviewing documents located in New York. 
These activities were deemed substantial enough for purposes 
of concluding that Minarcin transacted business in New York 
"within the intendment of CPLR 302(a)(1)" (id. at 668). 

Similarly, in Legros v Irving, New York jurisdiction was 
upheld as it was "clear that virtually all the work attendant 
upon publication of the [allegedly defamatory] book occurred 
in New York. The book was in part researched in this State by 
defendant . . . ; negotiations with McGraw-Hill [the publisher 
and distributer] took place in New York; the contract with 
McGraw-Hill was executed in New York [and] the book was 
printed in New York" (38 AD2d at 56). 

Here, in stark contrast, defendants have very minimal, 
attenuated New York contacts. The only defamation-related 
contacts with New York were Shepherd's limited emails, which 
could have been retrieved by their recipients wherever they 
may have been, and her phone call to Den Hollander. She was 
never physically present in the State and no research or other 
work was performed by anyone associated with Newspapers in New 
York. McNeilage had no arguable contact whatsoever with New 
York. Defendants certainly did not engage in any activities 
within New York related to the allegedly defamatory articles 
whereby they invoked the benefits and protections of New 
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York's laws (see Best Van Lines, Inc., 409 F3d at 249 ["courts 
have found jurisdiction in cases where the defendants' out-of- 
state conduct involved defamatory statements projected into 
New York and targeting New Yorkers, but only where the conduct 
also included something more"]; Symmetra Pty Ltd. v Human 
Facets, LLC, 2013 WL 2896876 at *9 [SDNY 2013] [controlling 
"precedent establishes that jurisdiction over a claim for 
defamation will lie (under CPLR 302[a][1]) only if the 
plaintiff shows that: (1) the defamatory utterance was 
purposefully directed at New York, as opposed to reaching New 
York fortuitously; and (2) the defendant transacted other 
business in New York that was directly connected to the claim 
asserted"]; see also see Talbot v Johnson Newspaper Corp. , 71 
NY 2d 827, 829 [1988] [no jurisdiction over individual who 
participated in phone interview from California]; Trachtenberg 
v Failedmessiah.com 4 F Supp 3d at 204 [reliance on a New York 
source and research through a New York State Court website 
insuf ficient]) . 

Courts, moreover, have repeatedly held that placement of 
defamatory content on the internet and making it generally 
accessible to members of the public does not constitute 
transaction of business in New York even when it is likely the 
material will be read by New Yorkers (see e.g. SPCA of Upstate 
N.Y., Inc., 18 NY3d at 402 [no personal jurisdiction in action 
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based on placement of comments on a website despite the fact 
that defendant had members in New York] ; Best Van Lines, Inc. , 
409 F3d at 250; Rakofsky v The Washington Post, 39 Misc 3d 
1226[A] [Sup Ct, NY County 2013] ["it is insufficient to gauge 
the overall commercial activity of the defendant on its 
website alone, without determining whether such purposeful 
activities in this state were substantially related to the 
defamatory statements-there were no purposeful activities in 
the State as "defendants neither wrote the alleged defamatory 
statements in this state nor did they direct them to our state 
alone" the "statements were posted on the internet with 
potential world-wide accessibility"]). 

In the end, there is no authority for subjecting 
defendants to jurisdiction in New York based on articles 
published outside New York for a non-New York audience. 
Shepherd's phone calls and emails do not allow the court to 
hale her into this forum and McNeilage has zero contacts with 
the State. Potential relationships that the newspaper 
defendants have with other entities are unavailing as no 

purposeful New York contacts are alleged that- are 

substantially related to the defamation . Therefore, there is 
no basis for granting discovery or a hearing/trial limited to 
personal jurisdiction ( Findlay v Deadhead, 86 AD2d 789, 791 


[ 1st Dept 1982] ) . 
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In fact, much of the discovery that plaintiff seeks is 
relevant only if CPLR 302(a) (3) were applicable and it is not 
regardless of how his causes of action are denominated ( see 
Cantor Fitzgerald, L.P. v Paisley, 88-'F3d 152, 157 [2d Cir 

1996] [CPLR 302(a)(2) and (3) inapplicable to injurious 
falsehood and tortious interference with prospective economic 
advantage causes of action as plaintiffs "may not evade the 
statutory exception by recasting their cause of action as 
something other than defamation"]; Reich v Lopez, 38 F Supp 3d 
436, 458-459 [US Dist Ct, SD NY 2014]; cf. Perez v Violence 
Intervention Program, 116 AD3d 601, 602 [1st Dept 2014]; 
Entertainment Partners Group, Inc. v Davis, 198 AD2d 63, 64 

[1st Dept 1993 ] ) . 

Accordingly, it is 

ORDERED that defendants' motion to dismiss is granted and 
the complaint is dismissed in its entirety with costs and 
disbursements to defendants as taxed by the Clerk of the 
Court, and the Clerk is directed to enter judgment 
accordingly. 

This constitutes the Decision, Order and Judgment of the 
Court. 

Dated: January 8, 2016 
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Questions Presented 


1. Did the lower court improperly change the plaintiff-appellant’s causes 
of action for injurious falsehoods and tortious interference with prospective 
contractual relations into one for defamation of character? 

Yes. 

2. On the issue of personal jurisdiction, was the lower court defrauded 
by defendants-respondents and their attorney with perjurious affidavits hiding the 
extent of defendants-respondents contacts with New York State? 

Yes. 

3. Did the lower court have personal jurisdiction over all the defendants- 
respondents for injurious falsehoods and tortious interference with prospective 
contractual relations? 

Yes. 

4. Did the lower court also have personal jurisdiction over defendant- 
respondent Tory Shepherd for defamation of character? 

Yes. 

Nature of the Case and Facts 

Thanks to the Internet, the world is a much smaller place than it once was. 
Untrue and harmful acts in one part of the connected world instantaneously wreak 
havoc on businesses and persons in another part, especially by multi-billion dollar 


1 



corporations that use websites to sell their products and services globally. Today, 


huge corporations in one country can destroy small businesses in another with 
impunity unless the businesses targeted by these oligarchs can hale them into local 
courts. It has long been observed that technological advances affecting the nature 
of commerce require the doctrine of personal jurisdiction to adapt and evolve along 
with those advances. McGee v. International Life Ins. Co., 355 U.S. 220, 222-223 
(1957). 

The Rupert Murdoch owned Australian daily newspaper. The Advertiser , 
published on its website four articles authored by its editor-reporter Tory Shepherd 
(“Shepherd”) that harmed the business product of plaintiff-appellant 
(“appellant”)—a copyrighted, abridged compilation of English and American law 
from the industrial revolution to the present on how the law discriminated against 
men and women. 1 The work is titled “Males and the Law.” (A-79). The 
Advertiser is operated by Respondent Advertiser Newspapers Pty Ltd. 
(“Advertiser”). 

The four news articles published by the The Advertiser were 
1. Lecturers in world-first male studies course at the University of South 
Australia under scrutiny, January 12, 2014, (A-81); 


1 Appellant is 68 years-old, runs his small business of a sole-practitioning attorney in New York 
City who would have hired a lawyer in Australia to sue if his business could afford it. 

2 



2. University of South Australia gives controversial Male Studies course the 


snip, January 14, 2014, (A-84); 

3. Pathetic bid for victimhood by portraying women as villains , January 14, 
2014, (A-86); and 

4. Men’s rights campaigner Roy Den Hollander [appellant] attacks The 
Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, June 
18, 2014, (A-89). 

The Sydney Morning Herald (“ Herald ”), another major Australian 
newspaper run by another multi-billion dollar corporation, Respondent Fairfax 
Media Publications Pty Ltd. (“Fairfax”), published on its website one article by its 
education-reporter, Amy McNeilage (“McNeilage”), which also harmed 
appellant’s business product “Males and the Law”: University of South Australia 
distances itself from males studies proposals, January 14, 2014, (A-93). The 
Advertiser and Herald have a combined online readership of 6,380,000 and print of 
950,000. 

“Males and the Law” (A-79) was part of the curriculum for a graduate Male 
Studies program of eight courses at the University of South Australia 
(“University”), which would have been the first of its kind in the world had 
defendants-respondents (“respondents”) not published articles attacking the 
program’s curriculum. The “Males and the Law” section would have been taught 
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online, originating in New York and sent over the Internet to any student anywhere 
who registered for the “Facts and Fallacies of Male Power and Privilege” course in 
which the section was included. (A-96). The University agreed to pay appellant a 
maximum of $1250 for authoring and teaching his section, depending on the hours 
involved. 

On January 10, 2014, appellant read an email from Shepherd requesting his 
telephone number, which he provided. She wrote, “I’m trying to get in touch for a 
story I’m doing on the UniSA [University] course you’re involved with ....” (A- 
99). By her own words, the story was to be about appellant’s business product, 
“Males and the Law.” Shepherd published her first article on January 12, 2014, 
without ever having interviewed appellant, either by telephone or email. 

McNeilage also published her one article without ever having interviewed 
appellant. 

The first article by Shepherd and the one article by McNeilage caused the 
University to cancel six of the eight courses in the Males Studies program, 
including the course containing appellant’s “Males and the Law” section. 

Shepherd in her June 18, 2014, article admitted that six of the eight courses were 
“canned” as a result of the articles. (A-90). 

Appellant filed suit in the New York County Supreme Court against all four 
respondents. All four were accused of the business torts: (1) injurious falsehoods 
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about the copyrighted business product “Males and the Law” and (2) tortious 
interference with prospective contractual relations between appellant and the 
University. 

Shepherd was also accused of defamation of character primarily from her 
last two articles: Pathetic bid for victimhood by portraying women as villains, 
January 14, 2014, (A-86) and Roy Den Hollander attacks The Advertiser’s Tory 
Shepherd in bizarre legal writ filed in New York County, June 18, 2014, (A-89). 

The lower court recast the First Amended Verified Complaint (“Complaint”) 
so that it only alleged libel, refused discovery on the issue of personal jurisdiction, 
and dismissed for lack thereof by relying on the perjurious affidavits of 
respondents that appellant had clearly exposed. (A-15-16, Order at 9-10; A-100, 

List Perjuries and Omissions). 

Arguments 

I. The lower court improperly changed plaintiff-appellant’s causes of action for 
injurious falsehoods and tortious interference with prospective contractual 
relations into one for defamation of character. 

In considering personal jurisdictional, the courts should give added weight to 
the requirement that a complaint be liberally construed in the plaintiffs favor, 
which means taking the pleadings and affidavits in the light most favorable to the 
plaintiff and resolve all doubts in his favor. See Armouth Int 7, Inc. v. Haband Co., 
277 A.D.2d 189, 190 (2 nd Dept. 2000). Additionally, the U.S. Supreme Court 
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views more expansively long-arm efforts aimed at intentional as opposed to 
unintentional torts. New York State Law Digest No. 297. 

The lower court failed to do either because it changed appellant’s causes of 
action for injurious falsehoods and tortious interference with prospective 
contractual relations into an action for libel. In doing so, the lower court relied on 
respondents’ perjurious affidavits, suborned by their attorney Katherine M. Bolger 
(“Bolger”), and their material omissions to disprove appellant’s factual allegations 
and evidence concerning respondents’ contacts with New York. (A-100, List 
Perjuries and Omissions). 

The lower court even relied on a forged copy of McNeilage’s article that 
Bolger submitted to the court three times: Bolger’s August 29, 2014, Affirmation 
Ex. 5; October 27, 2014, Affirmation Ex. 5; January 12, 2015, Affirmation 
Opposing Discovery Ex. 5 and 9. 2 (A-110, A-125, A-143-144). Bolger swore 
under penalty of perjury that these exhibits were “true and correct cop[ies]” of 
McNeilage’s article—they were not. The forgeries created by Bolger deleted a 
chart prominently displayed as part of the original article that was published 
online. (A-93). The chart is evidence of common-law malice by McNeilage when 
she wrote her article. Common-law malice is a material element of injurious 
falsehoods and tortious interference. By deleting the chart, Bolger eliminated 

2 Forgery is the crime of altering a written instrument so that it appears to be authentic. See N.Y. 
Penal § 170.05. 
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evidence of common-law malice, which assisted her in arguing that the only cause 
of action was libel. The forgeries helped Bolger defraud the lower court into 
ignoring personal jurisdiction under CPLR 302(a)(3)(i) & (ii) for the injurious 
falsehoods and tortious interference causes of action. 

In dismissing the case, the lower court actually ended up following the old 
Civil Practice Act that forbade the pleading of legal theories. Today, of course, the 
Complaint’s inclusion of legal theories is required, Weinstein, Kom and Miller, 
New York Civil Practice at 3013.03(2), and greater emphasis is placed on 
discovery. The lower court, however, refused discovery, even though the first of 
the three Justices assigned to the case stated respondents’ argument on personal 
jurisdiction raised a “fact question,” (A-182), and even though appellant 
demonstrated numerous perjuries and omissions of facts in respondents affidavits 
concerning their contacts with New York, (A-100, List Perjuries and Omissions). 

While determining the reality and essence of actions pleaded requires a fair 
reading of the Complaint, see Findlay v. Duthuit, 86 A.D.2d 789, 790 (1 st Dept. 
1982), the lower court simply cited a few cases stating it had the power to change 
all the causes of action to libel and did so without any analysis whatsoever. (A-16, 
Order at 10). It did not even indicate which elements of the legal theories of 
injurious falsehoods and tortious interference were allegedly missing and why they 
could not be inferred from what was alleged. “Draftsmanship is secondary if a 
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cause of action can be spelled out from the four comers of the pleading . 

Siegel, New York Practice § 208. In accordance with CPLR 3013, the Complaint 
stated the material elements of each cause of action. 

A. The distinctions between injurious falsehood and defamation of character 

The distinctions between injurious falsehood and defamation are very real 
and stem from the historical roots of their respective remedial goals. Injurious 
falsehood dates back to the period in the English Commonwealth when a person’s 
greatest wealth lay in real property. It arose in the context of “actions on the case” 
for special damages caused by the publication of false statements that harmed 
realty and later on included injury to business products and services, personal 
property, and intangible things. New York Law of Torts § 3:4; N.Y. Pattern Jury 
Instr.—Civil 3:55. 

“The law of defamation is concerned only with injuries to one’s reputation.” 
Kimmerle v. New York Evening Journal, 262 N.Y. 99, 102 (1933). “Reputation is 
said in a general way to be injured by words which tend to expose one to public 
hatred, shame, obloquy, contumely, odium, contempt, ridicule, aversion, ostracism, 
degradation, or disgrace, or to induce an evil opinion of one in the minds of right- 
thinking persons, and to deprive one of their confidence and friendly intercourse in 
society.” Id. (citing Sydney v. MacFadden Newspaper Pub. Corp., 242 N. Y. 208, 
212 (1926)). The language is of such a nature that it constitutes a reflection on a 
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person’s character or qualities, both personally and professionally. 43A N.Y. Jur. 
2d, Defamation and Privacy § 6. 

While both causes of action share the requirement that a speaker publish a 
falsehood to a third party, they differ with respect to the required subject matter of 
the speaker’s statement. Ruder & Finn Inc. Inc. v. SeaboardSur. Co., 52 N.Y.2d 
663, 670-671 (1981). Where the statement disparages or negatively reflects upon 
the condition, value or quality of the party’s business goods or services, then the 
action is for injurious falsehoods. Ruder at 670-671; see Fashion Boutique of 
Short Hills, Inc. v. Fendi USA, Inc., 314 F.3d 48, 59 (2d Cir. 2002). Defamation, 
however, lies where a statement impugns the basic integrity or creditworthiness of 
a party’s business and the injury is conclusively presumed. Ruder at 670; see also 
Angio-Med. Corp. v. EliLilly & Co., 720 F.Supp. 269, 274 (S.D.N.Y.1989). 

Prosser points out that ‘“[f]or the most part the injurious falsehood cases 
have been concerned with aspersions upon the title to property, or its quality. Any 
type of legally protected property interest that is capable of being sold may be the 
subject of [injurious falsehood].”’ Lampert v. Edelman, 24 A.D.2d 562, 562 (1 st 
Dept. 1965)(Prosser, Torts, 3d ed. p. 941)(The confusion of the lower court in 
Lampert stemmed solely from treating the actions as one only in defamation.). 
Utterances that disparaged property, such as goods or services, are actionable as 
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injurious falsehoods. Hirschhorn v. Town of Harrison, 210 A.D.2d 587, 588 (3 ld 

Dept. 1994). According to Restatement Torts § 624: 

One who, without a privilege to do so, publishes matter which is 
untrue and disparaging to another’s property in land, chattels or 
intangible things under such circumstances as would lead a reasonable 
man to foresee that the conduct of a third person as purchaser or 
lessee thereof might be determined thereby is liable for pecuniary loss 
resulting to the other from the impairment of vendibility thus caused. 

“[Djefamation [however] is defined in terms of the injury, damage to 

reputation, and not in terms of the manner in which the injury is accomplished.” 

Morrison v. National Broadcasting Co., 19 N.Y.2d 453, 458 (1967). “A statement 

which injures the plaintiff in his reputation is governed by the very stringent rules 

of libel and slander, but a statement (whether written or verbal) which injures him 

only by misleading other persons into action that is detrimental to him falls within 

the more lenient rules of liability ....” for injurious falsehood. Lucci v. Engel, 73 

N.Y.S.2d 78, 79 (Sup.Ct. N.Y. Cnty. 1947)(quoting Salmond, Law of Torts, 10th 

ed., p. 588). Here, the first articles by Shepherd and McNeilage disparaged the 

quality of appellant’s business product, “Males and the Law,” which caused the 

University to withdraw offering it. 

In libel per se, which is charged only against Shepherd, the statements, 

primarily in her last two articles (A-86, A-89), diminished the opinion in which 

others held appellant with regard to his personal character and professional ability. 

“In reviewing defamation cases, it is the principal duty of the courts to reconcile 

10 



the individual’s interest in guarding his good name .. Frank v. Nat 7 Broad. Co., 
119 A.D.2d 252, 256 (2 nd Dept. 1986). It is the plaintiffs good name, personally 
and professionally, that defamation of character protects—not his business 
products and services. 

Injurious falsehood 

Injurious falsehood requires (1) intentional publication, (2) of false 
information about a person’s property, (3) done maliciously (common-law malice) 
or in reckless disregard for the truth or falsity, and (4) results in loss measured by 
special damages. New York Law of Torts § 3:26. 

The statements could be facially false or the writer indulged in an attempt to 
create a false impression. See Cornwell v. Parke, 5 N.Y.S. 905, 907 (1 st Dept. 
1889). The test for falsity is whether the statement would have a different effect on 
the mind of the reader from that which the whole truth would have produced. 
Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 517 (1991). 

The false statements published must play a substantial part in inducing 
others not to purchase a business’s products or services. Waste Distillation Tech., 
Inc. v. Blasland & Bouck Engineers, P.C., 136 A.D.2d 633, 633 (2 nd Dept. 1988). 
“An important factor in determining the amount of damages for such 
disparagement of property is the resultant impairment of vendibility.” 105 E. 
Second St. Associates v. Bobrow, 573 N.Y.S.2d 503, 504 (1 st Dept. 1991). This 
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special damage requirement is another distinction that makes injurious falsehoods 
different from defamation. 

Common-law malice may be found from the making of a statement with 
deliberate intent to do harm even though in the honest belief that the statement is 
true or with knowledge that it is false even though there is no motive to harm. 
Prosser, Injurious Falsehood: The Basis of Liability, 59 Col. L. Rev. 425, 437-38 
(1959). 

It logically follows that to sustain a complaint, it is not necessary that 
the pleading must allege that the defendant was solely motivated to 
injure the plaintiff. It is enough if the falsehoods charged were 
intentionally uttered and did in fact cause the plaintiff to suffer actual 
damage in his economic or legal relationships. 

Penn-Ohio Steel Corp. v. Allis-Chalmers Mfg. Co., 7 A.D.2d 441, 444 (1 st Dept. 

1959), 

Injurious falsehood standards applied to appellant’s allegations. 

Appellant’s business for over 30 years has been that of lawyering, which 
includes researching the law, drawing conclusions about the law, and presenting 
such research and conclusions in written and oral form to laypersons, other 
attorneys, and the courts. Those are the products and services that appellant’s 
business sells. The “Males and the Law” copyrighted curriculum was such a 
product and teaching it would have been such a service. 
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Copyrights are considered property in New York, N.Y. Jur. 2d, Property, § 

3, and compilations are protected by U.S. Copyright Law, 17U.S.C. § 103, which 
are vendible under 17 U.S.C. § 204. Shepherd and McNeilage’s false statements 
and false factual connotations published in their first two articles about the “Males 
and the Law” curriculum disparaged its quality, diminished its value, and caused 
the University to withdraw it from being offered to its students. 

Shepherd’s injurious falsehoods published by the The Advertiser. 

Shepherd’s first news article, (A-81), published false statements about all the 
curricula, which included “Males and the Law.” She communicated that it and the 
other courses were part of a “right wing” conspiracy of groups with “extreme” 
views against females and relied on quotes from so-called experts that believed as 
she did: 

Dr Michael Flood, from the University of Wollongong’s Centre for 
Research on Men and Masculinity, said these types of male studies 
“really represents the margins”. “It comes out of a backlash to 
feminism and feminist scholarship. The new male studies is an effort 
to legitimise [sic], to give academic authority, to anti-feminist 
perspectives,” he said. 

Flinders University School of Education senior lecturer Ben Wadham, 
who has a specific interest in men’s rights, said there was a big 
difference between formal masculinity studies and “populist” male 
studies. He said there were groups that legitimately help men, and 
then the more extreme activists. “That tends to manifest in a more 
hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now 
disempowered”, he said. “I would argue that the kinds of 
masculinities which these populist movements represent are anathema 
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to the vision of an equal and fair gendered world.” Dr Wadham said 
that universities needed to uphold research based traditions instead of 
the populist, partisan approach driven by some. 

The false imputations in both statements were that the content of the “Males 
and the Law” section was anti-women, opposed to equal rights for females, hostile 
toward women, a threat to equality, and based on flawed research. The truth, 
however, was that the “Males and the Law” section was based on law review 
articles from the mid-1800s to the early 2000s; recent civil rights cases; studies of 
U.S. criminal sentencing guidelines; various newspaper articles; recent changes in 
self-defense laws; and the writings of Prof. Howard Zinn. The section simply 
presented an abridged history of the law over the last 250 years on how the sexes 
were treated differently concerning various issues. (A-79). 

McNeilage’s injurious falsehoods published by the Herald. 

McNeilage published false statements about all the curricula, which included 
“Males and the Law.” 

At the very heart of her article was 
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The false imputations of this were that the “Males and the Law” section 
advocated against equality of opportunity for females, was the product of 
psychological problems with father figures, and the section would be taught as a 
dialectic in which females were muzzled. The section did not advocate against the 
rights of either sex, was the result of an agreement with the University, (A-97), and 
what dialectic discussions did ensue would have been open as in Plato’s Republic. 
McNeilage’s article also published: 

National Union of Students president Deanna Taylor said .... “It’s a 
slippery slope once you open the door to people with these views and 
give them a platform ... it’s not long before proposals like the ones 
that were rejected actually get approved,” she said. 

The false imputation here was that the content of the “Males and the Law” 

section was so improper that college students should be protected from hearing 

about how the law had treated the different sexes over the last 250 years. 
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Neither Shepherd nor McNeilage nor their alleged experts knew what the 
section was going to teach. They simply assumed that their statements described 
right-wing conspiratorial propaganda fashioned to enslave women. 

As to common-law malice, had Shepherd and McNeilage reasonably 
believed their statements accurate, they still set out to stop the courses from being 
taught, which meant they intended to interfere with appellant’s commercial interest 
in teaching his section by disparaging his business product. Even without such 
malice, the two reporters clearly acted recklessly by (1) failing to interview 
appellant before they published their first articles, (2) failing to review the contents 
of the “Males and the Law” section before publishing their first articles, and (3) 
violating their respective newspapers’ ethical procedures for reporting a story. 

The Advertiser’s Code of Conduct requires that “[e]very effort must be made 
to contact all relevant parties.” (A-148, Code Conduct at 1.4). Shepherd’s effort 
to contact appellant before publishing her first article was woefully inadequate. 

She sent appellant an email asking for his telephone number, (A-99), which raises 
the question as to how she obtained the email address. Email addresses are more 
difficult to find than telephone numbers. Also, on every federal court document 
that appellant ever filed, including in the cases Shepherd refers to in her articles, 
his telephone number is listed and those documents are available to the public 
online. Further, there have been a number of news reports concerning appellant 
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that Shepherd accessed. A call by Shepherd to one of the reporters would have 


resulted in appellant’s number. McNeilage violated the Australian Press Council, 

General Statement of Principles to which the Herald subscribes, specifically: fflf 1 

(fair and balanced), 3 (opportunity to respond), 6 (relevant facts not suppressed), 8 

(no gratuitous emphasis on gender). (A-157-158). 

Shepherd’s subsequent articles admitted and even bragged that her first 

article was a substantial factor in canceling six of the eight courses. For example 

in her two articles of January 14, 2014, two days after her first article, she 

headlined one article with University of South Australia gives controversial Male 

Studies course the snip , (A-84), and wrote: 

CONTROVERSIAL aspects of a Male Studies course will not go 
ahead. 

A statement from the university issued yesterday said only UniSA 
[University] staff would develop and teach courses, and that the 
university did not ‘endorse or support the controversial comments on 
gender issues’ revealed in yesterday’s [January 12 th ] Advertiser. 

In her article Pathetic bid for victimhood by portraying women as villains , (A-86), 

she wrote: 

But I’m pretty keen to go over some of the ground that’s been covered 
this week after uncovering plans to have a Male Studies course at the 
University of South Australia. Most of the courses now won’t go 
ahead .... 

Big ups to UniSA [University] for having the sense to reject anything 
linked to those at the very fringe of the men’s rights spectrum .... 
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You’d thi nk I’d shut up now the plans are off the table .... 

And from her June 18, 2014, article Men’s rights campaigner Roy Den Hollander 
attacks The Advertiser’s Tory Shepherd in bizarre legal writ filed in New York 
County, (A-90), she wrote: 

After The Advertiser revealed UniSA was planning a course in men’s 

studies ... the course was canned. 

The special damages for the injurious falsehoods published by the The 
Advertiser and Herald is the maximum amount of $1250 appellant would have 
received for creating and teaching the “Males and the Law” section depending on 
the number of hours invested. 

B. The distinctions between tortious interference with prospective contractual 
relations and defamation 

Tortious interference with prospective contractual relations developed very 
early in the common law to deal with improper efforts to drive away prospective 
customers from a plaintiff’s business. New York Law of Torts § 3:19. It protects a 
businessman’s efforts to enter into contracts with potential clients and the damages 
alleged are to the business rather than professional reputation, which is protected 
by the defamation tort. 

A general duty exists for persons not to interfere in the business affairs of 
others. N.Y. Jur.2d, Interference § 1. Tortious interference is a violation of that 
duty by intentionally interfering with another’s business affairs causing injury 
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without just cause or excuse. “[T]he principal underlying the rule is that he who 
has a reasonable expectancy of contract has a property right which may not be 
invaded maliciously or unjustifiably.” Hardy v. Erickson, 36 N.Y.S.2d 823, 826 
(Sup.Ct. N.Y. Cnty. 1942). The public policy behind the tort of libel, however, is 
that individuals are entitled to have their personal character as perceived by the 
public unimpaired by false and defamatory attacks. See Frank, 119 A.D.2d at 256. 
Libel also falls within the term “personal injury,” as used in the General 
Construction Law of New York, § 37-a. 

Interferences with the prospect of obtaining employment are reachable by 
this cause of action. Restatement (Second) Torts § 766B, comment c. 

Tortious inference with prospective contractual relations 

The pleading requirements are that the plaintiff (1) had a business 
relationship with a third party that created an expectancy of future contractual 
rights; (2) the defendant knew of that relationship and intentionally interfered with 
it; (3) defendant used dishonest, unfair, or improper means, or was motivated 
solely by a desire to harm the plaintiff; and (4) the defendant’s interference caused 
injury to plaintiffs relationship with the third party resulting in pecuniary and 
consequential losses. Amaranth LLC v. J.P. Morgan Chase & Co., 71 A.D.3d 40, 
47 (1 st Dept. 2009), leave to appeal dismissed in part, denied in part, 14 N.Y.3d 
736(2010). 
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Interference includes inducing or otherwise causing a third party not to enter 
into the prospective contractual relation. 

Use of dishonest, unfair, or improper means includes fraudulent 
misrepresentation; an intentionally fallacious communication to a prospective 
employer of plaintiff, Freedman v. Pearlman, 271 A.D.2d 301, 305 (1 st Dept. 
2000); or “[violation of recognized ethical codes for a particular area of business 
activity or of established customs or practices regarding disapproved actions or 
methods,” Restatement (Second) Torts § 767 comment c (1979). 

Pecuniary harm results from the loss of the benefits of the prospective 
contract and consequential harm from the opportunities for profits diverted by the 
interference. See Duane Jones Co. v. Burke , 306 N.Y. 172, 190 (1954)(citing 
Keviczky v. Lorber, 290 N.Y. 297, 306 (1943)). 

Tortious interference standards applied to appellant’s allegations. 

Shepherd and McNeilage’s first articles drove the University away from 
being a customer of appellant’s business product, the “Males and the Law” section, 
and his services in teaching it. Before the reporters’ two articles, appellant and 
representatives for the University had already reached an agreement on the content 
and teaching of the “Males and the Law” section. (A-97). 

Shepherd and McNeilage knew before they published their first articles that 
the Male Studies courses, one of which included the “Males and the Law” section, 
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would be offered commencing in February 2014. (A-95). Shepherd’s knowledge 
is reflected in the headline of her January 12, 2014, article: Lecturers in world- 
first male studies course at the University of South Australia under scrutiny. (A- 
81). In that article she also specifically referred to appellant by name as one of the 
lectures in the program. Additionally, Shepherd’s January 14, 2014, article, 
University of South Australia gives controversial Male Studies course the snip , 
indicates she had previously obtained the University’s information sheet that listed 
the courses and their respective sections that were going to be offered. (A-84). 
McNeilage’s knowledge is shown in her one article in which she reported the 
University had distanced itself from a series of male studies courses. (A-93). This 
article indicated that the courses had not yet been canceled. McNeilage also 
referred to appellant by named as one of the lecturers. 

The two reporters were clearly aware that appellant would be teaching part 
of a Male Studies course commencing in the 2014 Spring Term, unless they did 
something about it. It was not necessary that they know the specific terms of the 
prospective contractual relationship between appellant and the University. See 
N.Y. Pattern Jury Instr.—Civil 3:57 at 1. 

Interference with another’s prospective contractual relation is intentional if 
the actor desires to bring it about or she knows that the interference is substantially 
certain to occur as a result of her actions. Restatement (Second) Torts § 766B, 
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comment d. Shepherd and McNeilage’s articles were not only aimed at their 
readership but specifically at the third party University because according to their 
first articles both contacted University officials to apprise them of the alleged 
“extreme” and “radical” nature of the courses to be offered, even though neither 
had determined what the courses would actually teach. (A-81, A-93). 

Shepherd and McNeilage’s articles depicted the Male Studies courses as 
extreme right-wing propaganda that railed against feminism, referred to women as 
bitches and whores, advocated gun violence, lacked academic rigor, existed on the 
margins of societal beliefs, were openly hostile toward women and non-whites, 
opposed to an equal and fair world, not objective, and essentially dangerous to 
women. (A-81, A-93). 

Given higher education’s proclivity to adhere to politically-correct concepts 
in carrying out its educational mission and the on-going culture wars fought with 
invectives that prevent objectively presenting both sides to social issues, Shepherd 
and McNeilage’s articles manifest an intent to deep-six the courses, or, at the very 
least, a firm belief that such would occur as a result of their articles, which had a 
circulation of 7,330,000. Shepherd even credited her first article with “canning]” 
the Male Studies courses. (A-90). 

“Where the parties are not competitors, there may be a stronger case that the 
defendant’s interference with the plaintiffs relationships was motivated by spite.” 
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Carvel Corp. v. Noonan , 3 N.Y.3d 182, 191 (2004). Shepherd and McNeilage are 
“reporters”—not lawyers. Appellant has been in the business of interpreting and 
communicating about the law for over 30 years. Shepherd and McNeilage are not 
in competition with him; therefore, their motive to interfere with his prospective 
contract to teach legal history was not a legitimate economic self-interest of theirs. 
Neither were they motivated to further the education of students at the University 
but to “purify” that education in the tradition of censoring courses that do not 
adhere to their version of a PC-feminist paradigm, which meant using their power 
of the press to stop the courses from being taught. McNeilage also demonstrated 
common-law malice with the chart at the head of her article that relies on 
stereotypical discriminatory beliefs about males. (A-93). 

Shepherd and McNeilage used unfair and improper means in researching, 
sourcing, and writing their initial articles because they (1) failed to interview 
appellant; (2) failed to review the content of the “Males and the Law” section; (3) 
failed to do any original research for their articles by conducting a sampling of 
material concerning the law’s discrimination of the sexes over the last 250 years; 
(4) relied on anti-male propaganda whose reliability the press community 
considered low and which would have raised in an objective and fair-minded 
reporter substantial questions as to its accuracy; and (5) violated the Australian 
Press Council’s General Statement of Principles at Tflf 1 (fair and balanced), 3 
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(opportunity to respond), 6 (relevant facts not suppressed), 8 (no gratuitous 
emphasis on gender), (A-157-158). 

Shepherd also violated the The Advertiser’s, Code of Conduct at ^ 1.1 
(impartiality), 1.2 (fair and balanced), 1.3 (distinguish fact, conjecture, and 
opinion), 1.4 (contact relevant parties). (A-148). 

Had Shepherd and McNeilage followed the ethics of their profession, the 
University would not have faced nation-wide media disapproval over the courses 
that resulted in canceling six of the original eight. The University, therefore, 
would have gone ahead with all the courses. 

No allegation of special damages is required to make out a claim for tortious 
interference. The measure of damages “is the loss suffered by the plaintiff, 
including the opportunities for profits on business diverted from it.” Mandelblatt 
v. Devon Stores , 132 A.D.2d 162, 168 (1 st Dept. 1987)(quoting N.Y. Jur. 
Interference § 40). Appellant’s loss was a maximum of $ 1250 from the University 
and lost opportunities for teaching the “Males and the Law” section at other 
colleges alleged at $5,000. 

For both injurious falsehoods and tortious interference, New York law 
permits punitive damages where a wrong is aggravated by recklessness or 
willfulness, whether or not the wrong is directed against the public generally. Roy 
Export Co. Establishment of Vaduz v. Columbia Broadcasting System, Inc., 672 
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F.2d 1095, 1106 (2d Cir. 1982), cert, denied , 459 U.S. 826. Here, appellant also 
requested punitive damages for a total of $50, 000 from injurious falsehoods and 
tortious interference. 

C. The distinctions between libel per se of a minor public figure and injurious 
falsehood and tortious interference 

The only action dealt with by the lower court was personal jurisdiction under 
CPLR 302(a)(1) for libel. The lower court ignored allegations of injurious 
falsehoods about the “Males and the Law” copyrighted business product of 
appellant and tortious interference with appellant’s prospective contract with the 
University to teach the “Males and the Law” section. 

The common law first recognized the tort of defamation in the 16 th century 
as a means of allowing an individual to vindicate his good name and obtain redress 
for the harm caused by the publication of false and injurious remarks about him 
personally or professionally. See New York Law of Torts § 1:41. 

Libel per se, the defamation action against Shepherd, includes the false 
written publication about a living person’s professional reputation. Id. at 1:46. By 
contrast, the tort of trade libel or injurious falsehood consists of the publication of 
false matter derogatory to a person’s business products and services that prevent 
others from purchasing his products and services. Waste Distillation Tech., Inc. v. 
Blasland & Bouck Engineers, P.C., 136 A.D.2d 633, 634 (2 nd Dept. 1988). 
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The elements for a libel per se action are (1) a false statement; (2) 
publication without privilege or authorization to a third party; (3) the statement 
was made with constitutional malice, which is knowing falsity or reckless 
disregard for the truth when a public figure, as here, is the plaintiff; and (4) the 
statement constitutes defamation per se. See Dillon v. City of New York, 261 
A.D.2d 34, 38 (1 st Dept. 1999). “Damages will... be presumed for statements that 
... tend to cause injury to a person’s profession or business.” Geraci v. Probst, 15 
N.Y.3d 336, 344 (2010)(citation omitted). . 

“Unlike defamation, injurious falsehood is entirely an economic tort; its 
damages are strictly pecuniary in nature,” N.Y. Law of Torts § 3.8, and must be 
specially pleaded, Cromarty v. Prentice-Hall, Inc., 421 N.Y.S.2d 603, 604-605 (2 nd 
Dept. 1979). Tortious interference is also an economic tort with pecuniary 
damages, N.Y. Law of Torts § 3.24, but its damages do not have to be specially 
pleaded; they are compensatory, which allows recovery of “the amount of loss 
sustained ... including opportunities for profit,” Duane Jones, 306 N.Y. at 192. 
Neither of these two torts allow for presumed damages as in libel per se. 

The Complaint provided the required specificity for each separate and 
distinct cause of action pleaded, CPLR 3013, but the lower court ignored the 
distinctions among the causes of action. 
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II. Personal jurisdiction 

A. Respondents committed perjuries and intentionally omitted material facts 
in order hide their contacts with New York so as to trick the lower court into 
finding that personal jurisdiction did not exist. 

Respondents filed a number of affidavits with their first motion to dismiss 
concerning personal jurisdiction. Research on the Internet caught them in a series 
of perjuries and material omissions regarding their contacts with New York. That 
led appellant to list some of respondents’ perjuries and omissions in his affidavit in 
opposition to the motion to dismiss (001), to file an amended complaint, and 
subsequently to move for a trial on the issue of personal jurisdiction. Bolger and 
her clients submitted a second motion to dismiss (002) with affidavits that 
continued their efforts to defraud the lower court with perjurious statements and 
material omissions on the issue of personal jurisdiction. 

A list of respondents’ perjuries and material omissions from both sets of 
their affidavits are at A-100. The list illustrates respondents’ falsehoods, 
prevarications, dissemblances, and cover-ups on the issue of personal jurisdiction. 
Each listed falsehood is followed with the actual truth if found on the Internet and 
discovery questions that the lower court prevented from being asked because it 
denied discovery, even though many of the answers were solely within 
respondents’ knowledge. 


27 



For example, questions as to the full extent of respondents’ readership in 
New York, how respondents interact with their New York subscribers, and what 
respondents offer and sell to their New York subscribers. Additionally for 
Advertiser, details of its relationship with News Corp, which is headquartered at 
1211 Avenue of the Americas, New York, N.Y., and has turned its five Australian 
tabloids, including the The Advertiser , into a single political instrument, according 
to Robert Manne, The political empire of the News Corp chairman [Murdoch], 

The Monthly, February 18, 2016. For Fairfax, which prevaricated about not 
having any correspondents in New York, the extent to which it uses freelance 
correspondents in New York to provide stories—correspondents such as Laura 
Parker who has been providing the Herald with stories since 2010 and Andrew 
Purcell whose principal client is the Herald , (A-159, A-161). If these and other 
correspondents receive their assignments from Australia, then they are employees, 
and Fairfax committed perjury about not having any employees in New York. (A- 
119, Coleman 1 st Aff. at || 5, 10; A-137, 2 nd Aff. at 8). Also for Fairfax, 
questions about its partnership with the New York Times, (A-163), since it swore it 
did not have any “business ventures” in New York, (A-l 19, Coleman 1 st Aff. at | 

9; A-137, 2 nd Aff. at ^ 7). For both Advertiser and Fairfax, questions concerning 
the money they make from New Yorkers by way of their websites and the 
activities of the companies they have partnered with to support their media 
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operations in New York may reveal that they pay New York State or New York 


City taxes. 

The lower court refused to order discovery even though facts favoring 
jurisdiction clearly existed but could not then be fully stated by appellant. See 
Peterson v. Spartan Industries, Inc., 33 N.Y.2d 463, 467 (1974)(CPLR 3211(d) 
may be invoked when the plaintiff, in opposition to a motion to dismiss, has made 
a “sufficient start,” showing that his assertion of jurisdiction is “not frivolous.”). 
The Peterson Court explicitly rejected any requirement that the plaintiff make a 
“prima facie showing of jurisdiction” as a prerequisite to discovery. The Court 
stated that such a requirement 

may impose undue obstacles for a plaintiff, particularly one seeking to 
confer jurisdiction under the Tong-arm’ statute .... In these cases 
especially, the jurisdictional issue is likely to be complex. Discovery 
is, therefore, desirable, indeed may be essential, and should quite 
probably lead to a more accurate judgment than one made solely on 
the basis of inconclusive preliminary affidavits. 


Id. 


If a modicum of research on the Internet was able to expose respondents’ 
perjuries and omissions in which attorney Bolger clearly played a role, then had 
the lower court allowed discovery on the issue of jurisdiction, it would surely have 
revealed additional contacts respondents have with New York. 
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B. Under CPLR 302(a)(3), the lower court had personal jurisdiction over all 
respondents for injurious falsehoods and tortious interference with 
prospective contractual relations. 

CPLR 302(a)(3) provides jurisdiction 

over a non-domiciliary ... who in person or through an agent ... 
commits a tortious act without the state causing injury to ... property 
within the state ... if he (i) regularly does or solicits business, or 
engages in any other persistent course of conduct, or derives 
substantial revenue from goods used or consumed or services 
rendered, in the state, or (ii) expects or should reasonably expect the 
act to have consequences in the state and derives substantial revenue 
from interstate or international commerce .... 

The threshold questions in applying CPLR 302(a)(3) are whether the 
allegations of the Complaint concern (1) a tortious act, (2) that caused injury 
within the State and (3) the causes of action arose from the tortious act. McKinney 
Commentaries, C302:ll Tortious Injury in New York, In General; see LaMarca v. 
Pak-Mor Mfg. Co., 95 N.Y.2d 210, 214 (2000). “All types of tortious acts (other 
than defamation) fall within the scope of coverage.” McKinney Commentaries at 
C302:11. Allegations of the actions constituting tortious conduct are sufficient; 
the plaintiff need not prove the tort in order to withstand a motion to dismiss for 
lack of jurisdiction. Bank Brussels Lambert v. Fiddler Gonzalez & Rodriguez , 305 
F.3d 120, 125 (2 nd Cir. 2002). 

“The very point of Section 302(a)(3) jurisdiction is its recognition of the 
possible division of the locus of a tortious act from the locus of injury it causes.” 


Rothstein v. Carriere, 41 F.Supp 2d 381, 385 (E.D.N.Y. 1999). Flere respondents 
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committed tortious acts without the State causing property injury to a resident 
within the State. Appellant’s business product, the copyrighted “Males and the 
Law,” and his business expectancy in a contract with the University are located in 
New York, as is his law practice. 

By analogy with Penguin Group (USA), Inc. v. American Buddah, 16 N.Y. 
3d 295 (2011), the situs of the injurious falsehood injury is the site of the copyright 
owner. “[T]he injury to a New York copyright holder, while difficult to quantify, 
is not as remote as a purely indirect financial loss due to the broad spectrum of 
rights accorded by copyright law.” Id. at 306. “This, then, is not a case of mere 
‘resultant damages’ in New York.” Rothstein, 41 F. Supp. 2d at 385 (citation 
omitted). 

In Penguin , injury occurred in New York when a New York copyright 
holder’s interest in his bundle of rights was diminished by out-of-state defendants 
uploading his work to the Internet without permission. The Court of Appeals held 
that the site of injury was in New York where the copyright owner was 
headquartered, not where the material was uploaded. Penguin at 307. 

Here, the site of injury is the location of appellant’s business—New York. 
Respondents uploaded in Australia their disparaging statements about appellant’s 
business product, the copyrighted compilation “Males and the Law,” which 
diminished his business’s interest in its bundle of rights in the work, resulting in a 


31 



loss. The injury, therefore, occurred in New York while the injurious falsehood 
tort occurred in Australia. The first effect of the tort’s damage was to the 
business’s intangible rights in “Males and the Law,” and the situs of those rights is 
New York. See DiStefano v. Carozzi North America, Inc., 286 F.3d 81, 84-85 (2 nd 
Cir. 2001). 

As for respondents’ tortious interference with a prospective contract to teach 
from New York via the Internet the “Males and the Law” section, “the principal 
underlying the rule is that he who has a reasonable expectancy of contract has a 
property right....” Hardy 36 N.Y.S.2d at 826. Appellant’s expectancy of contract 
was a property right of his that would have required his performance in New York, 
and the place where a cause of action for breach of contract arises is almost 
universally the place of performance, Richard v. Am. Union Bank, 241 N.Y. 163, 
166-167 (1925). Therefore, the situs for the expectancy of contract property right 
was New York and damage to that right was the first effect of respondents’ tortious 
interference. 

“[T]he ‘arising from’ requirement of [CPLR 302(a)(3)] is satisfied if the 
cause of action arises from defendant’s out-of-state tortious act.” McKinney 
Commentaries at C302:12. Subset (i). The injurious falsehoods were the false 
factual statements and false factual connotations by the first two articles about the 
“Males and the Law” section, and those statements interfered with appellant’s 
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prospective contract to teach that section. Therefore, those two causes of action 
arose from respondents’ acts of writing, editing, and uploading the two articles in 
Australia. 

CPLR 302(a)(3)(i) 

Since the three threshold questions for CPLR 302(a)(3) are satisfied, the 
next inquiry is whether under subset (i) anyone of four alternative forms of 
ongoing New York activity was engaged in by respondents: 

1. Regularly does business within New York requires more than a one 
shot business transaction but less than “doing business” of CPLR 301, N.Y. Jud. 
Conf., Twelfth Ann. Rep. 339, 343 (1967)). As argued below under CPLR 
302(a)(1) “transaction of business,” respondents “regularly do business” in New 
York. 

2. Advertiser and Fairfax “regularly solicit business” in New York by 
maintaining their newspapers’ websites from which they solicit, advertise, and sell 
their online newspapers along with various other products and services. Where a 
defendant regularly solicited business through a trade magazine, the court held that 
“alone would warrant jurisdiction under CPLR 302(a)(3)(i).” Newman v. Charles 
S. Nathan, Inc., 55 Misc.2d 368, 370 (Sup.Ct. Kings Cnty. 1967). The 
Advertiser’s website has been in existence for at least 8 years, and the Herald’s for 
10 years. Whois.domaintools.com. 
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Under CPLR 302(a)(3)(i), the combination of regular solicitation to sell 
products in New York plus a tortious injury in New York, will suffice for personal 
jurisdiction even if there is no relationship between the solicitation and the injury. 
See Joseph McLaughlin, Practice Commentary to CPLR § C302:21 at pp. 109-10 
(McKinney’s 1990). 

3. The extent to which Advertiser and Fairfax engaged in any “other 
persistent course of conduct” within New York required discovery, but the lower 
court denied such. 

4. Respondents derive substantial revenue from goods used or consumed 
or services rendered within New York. Gross and net profit are looked at under 
CPLR 302(a)(3)(i), but whether the sums involved here are “substantial” required a 
factual inquiry, see Allen v. Auto Specialties Mfg. Co., 45 A.D.2d 331, 333 (3 ld 
Dept. 1974), which the lower court prohibited. 

Substantial revenue can be satisfied by respondents’ New York revenue 
being a sizable percentage of respondents’ overall revenue, or, alternatively, a 
large dollar amount of revenue being generated in New York. See, e.g., Tonns v. 
Spiegel’s, 90 A.D.2d 548, 549 (2 nd Dept. 1982)(4-7% sales in New York, 
generating between $41,000-$ 113,000); Evans v. Planned Parenthood of Broome 
County, Inc., 43 A.D.2d 996, 997 (3 ld Dept. 1994)(sales in New York over $4 
million was substantial); Allen v. Canadian General Electric Co., 65 A.D.2d 39, 42 
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(3 rd Dept. 1978), affirmed, 50 N.Y.2d 935 (1980)(1% of sales in New York, 
generating nine million dollars). 

The causes of action sued on need not be related to any of the above four 
New York activities. Requiring those activities is designed to assure only that the 
defendant’s overall contact with New York is substantial enough to make it 
reasonable to subject the defendant to jurisdiction here.” Siegel, N.Y. Practice. § 

88 p.165 (5th ed.). Unlike 302(a)(1), “CPLR 302(a)(3)(i) does not require any 
connection between defendants’ regular activities and the particular tortious act or 
the cause of action arising from it.” Hearst Corp. v. Goldberger, 1997 WL 97097 
*14 (S.D.N.Y. 1997)(citing Weinstein, New York Civil Practice: CPLR § 302.14 at 
3-156 to 3-157 (1996)). 

CPLR 302(a)(3)(H) 

CPLR 302(a)(3)(h) requires forseeability or a reasonable expectation by 
respondents that their tortious acts could have consequences in New York, and that 
they are earning substantial revenue from interstate or international commerce. 
Foreseeability ties the case to New York and satisfies due process. Ingraham v. 
Carroll, 90 N.Y.2d 592, 598-599 (1997). The causes of action are not required to 
arise out of a defendant’s foreseeability, just the out-of-state tort. See id. 

The forseeability requirement is a general one, since the defendant does not 
have to foresee the specific injury-producing event in New York caused by its 
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product. LaMarca v. Pak-Mor Mfg. Co., 95 N.Y.2d at 215. It is sufficient that a 
defendant knew its product was likely to end up in New York. Id. 

New York courts have found a reasonable expectation of direct New York 
consequences in the following fact situations: 

• consumers throughout the U.S. and in New York could purchase a 
defendant’s goods online or from a non-state dealer, McGlone v. 
Thermotex, Inc., 740 F.Supp.2d 381, 384 (E.D.N.Y. 2010); 

• defendant ran a website soliciting New Yorkers, Boris v. Bock Water 
Heaters, Inc., 3 Misc.3d 835, 839 (Sup.Ct. Suffolk Cnty. 2004); 

• defendant sells its products worldwide with direct and indirect sales into 
New York, Reynolds v. Aircraft Leasing, Inc., 194 Misc.2d 550, 555 
(Sup.Ct. Queens Cnty. 2002); 

• manufacturer used exclusive distributor covering all of the U.S., Adams 
v. Bodum Inc., 208 A.D.2d 450 (1 st Dept. 1994); and 

• defendant shipped its product into New York State, Tonns, 90 A.D.2d at 
549; Prentice v. Demag Material Handling, Ltd., 80 A.D.2d 741, 742 (4 th 
Dept. 1981). 

Both newspapers’ websites offer for sale their respective online newspapers 
throughout the U.S. and New York. (A-130, Cameron 2 nd Aff. at f 6; A-137, 
Coleman 2 nd Aff. at | 6). So when Shepherd and McNeilage submitted their 


36 



articles for publication and their editors approved them, they and the editors knew 
the articles would be viewable in New York, and all of them had reason to expect 
that any defects in statements or connotations concerning the business product of 
the two New Yorkers specifically named in the articles would have consequences 
in New York. 

Additionally, Fairfax’s partnership with PressReader, which distributes 
printed versions of the Herald in the U.S., gave Fairfax a reasonable expectation of 
consequences in New York from McNeilage’s article, since one of its officers 
admitted to having knowledge that distribution of its printed newspaper was being 
made in the United States. (A-137, Coleman 2 nd Aff. at f 5). The same may be 
true for Fairfax as a result of its business relationships with News Alert LLC and 
World Media, Inc., and for Advertiser because of News Corp Australia (sole- 
owner of Advertiser) relationship with Digital First Media in New York. (A-168, 
A-170, A-166). The lower court’s denial of discovery prevented the finding of 
such facts. 

The second clause of CPLR 302(a)(3)(ii), the “commerce” prong, requires 
that respondents derived substantial revenue from interstate or international 
commerce, even though that commerce may not include New York. Siegel, New 
York Practice, § 88 p. 166 (5 th ed.). This requirement is intended to cover only 
defendants with “extensive business activities on an interstate or international 
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level” not “business operations [that] are of a local character,” in order to assure 
that a defendant was economically big enough to be able to defend a New York 
lawsuit without undue hardship. Ingraham, 90 N.Y.2d at 599. 

Determining whether the revenue from interstate or international commerce 
is “substantial,” can be based on either percentages or raw dollar amounts. Allen, 
65 A.D.2d at 43; Torrioni v. Unisul, Inc., 176 A.D.2d 623, 624 (1 st Dept. 
1991)(sales via 800 telephone number sufficient). Making that determination, 
however, required a factual inquiry, which the lower court denied. This Court, 
however, can take judicial notice that both Advertiser, as part of the Murdoch 
Empire, and Fairfax clearly conduct extensive business activities internationally 
and are able to defend this suit in New York without undue hardship. 

The “commerce” prong of clause (ii) requires no direct contact with New 
York State; that is, defendant need not make substantial revenue in New York. 
Ingraham, 90 N.Y.2d at 598. Additionally, “[i]t must be noted that there need be 
no connection between the tortious act and the deriving of substantial revenues 
from interstate or international commerce”; that is, the causes of action are not 
required to arise out of a defendant’s “bigness.” Gonzales v. Harris Calorific Co., 
64 Misc.2d 287, 291 (Sup.Ct., Queens Cnty. 1970). 
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C. Under CPLR 302(a)(1), the lower court had personal jurisdiction over all 
respondents because they contracted to supply goods or services in the state or 
transacted business within the state. 

CPLR 302(a)(1) provides jurisdiction “over any non-domiciliary ... who in 
person or through an agent ... transacts any business within the state ... or 
contracts ... to supply goods or services in the state ...” when the cause of action 
arises from those acts. CPLR 302(a)(1) permits personal jurisdiction over all 
respondents for injurious falsehoods, tortious interference, and provides 
jurisdiction over Shepherd for libel. 

Contracts anywhere to supply goods or services in the state. 

The lower court’s analysis of whether respondents’ contacts with New York 
were sufficient for jurisdiction relied solely on whether respondents transacted 
business in the State but ignored whether under CPLR 302(a)(1) they “contracted] 
anywhere to supply goods or services in the state.” 

In Island Wholesale Wood Supplies, Inc. v. Blanchard Industries, Inc., 101 
A.D.2d 878 (2 nd Dept. 1984), the court examined the language of “contracts 
anywhere” and found that it was to be given a broad construction. Id. at 880. The 
clause “deems the shipment of goods into the State or the performance of services 
in the State to be an act by which a nondomiciliary avails itself of the privilege of 
conducting activities in the State.” Id. at 879 (citations omitted). “Every time a 
New Yorker orders something by mail [internet] and the seller at the other end 


39 



sends it on, he has contracted ‘to supply goods’ in the state and on the face of 
CPLR 302(a)(1) that would mean jurisdiction.” Siegel, N.Y. Practice § 86A p. 160 
(5th ed.). Under this clause, there is no requirement that a plaintiff be a party to 
whom the goods or services were to be delivered, or that a plaintiff be in privity 
with the supplier. Weinstein, New York Civil Practice , 1302.10. 

When injury within New York results from those goods or services, then the 
creator of those goods or provider of those services is within the jurisdiction of 
New York. See Tonns, 90 A.D.2d at 549-550. 

Advertiser and Fairfax contracting to supply goods and services in New York. 

According to the Australian Community of New York, “many” of its 20,000 
members living in the metropolitan area subscribe for a fee to The Advertiser and 
Fairfax newspaper websites. (A-147, smh.com.au is the Herald and 
adelaidenow.com.au is the The Advertiser) . Such subscriptions are contracts that 
supply goods—news stories via online newspapers to New Yorkers. Advertiser’s 
online paper also contracts to sell readers any of the photographs that appear in it, 
starting at around $25. www.adelaidenow.com.au at Photo Sales. How many of 
these contracts and other contracts supplying goods or services to New Yorkers by 
both Advertiser and Fairfax are unknown to appellant because the lower court 
denied discovery. 
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Advertiser does have a contract with Akamai Technologies, 352 Park 
Avenue South #8, New York, N.Y., and Fairfax with Amazon Web Services, 
Seattle, Washington, to create and maintain their newspapers’ websites in order to 
provide online access for New Yorkers and others in the U.S. 
(http://whois.ausregistry.com.au/whois/whois_loeal.jsp?tab=0, enter newspaper 
URL, then click on Name Servers). The specifics of those contracts are unknown 
to appellant because the lower court denied discovery. 

Shepherd and McNeilage contracting to supply goods and services in New York. 

Upon information and belief, Shepherd and McNeilage’s employment 
contracts with their respective newspapers contain provisions in which their 
articles will be distributed in New York via their newspapers’ websites or 
otherwise. Therefore, both have contracted to supply goods—their articles, and 
services—their reporting, to New Yorkers. The facts concerning those contracts 
have not been revealed by respondents because the lower court denied discovery. 

All of the causes of action against all the respondents, including libel against 
Shepherd, arose from the articles at issue here that were supplied into New York as 
a result of various contracts; therefore, jurisdiction is satisfied under the second 
clause of CPLR 302(a)(1). 

Transacts any business within the state and arising from those transactions. 

Respondents’ interactions with and activities in New York, along with their 
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nature and quality, are to be considered in their totality in order to determine 
whether a court has personal jurisdiction over them. Longines-Wittnauer Watch 
Co. v. Barnes & Reinecke, Inc., 15 N.Y.2d 443, 457-458 (1965)(still precedential 
for whether circumstances constitute transaction of business); Farkas v. Farkas, 36 
A.D.3d 852, 853 (2 nd Dept. 2007)). 

The long-arm category for “transaction of business” is applicable when a 
defendant has engaged in one business transaction in New York and a plaintiffs 
claim arises out of that particular transaction. The transaction, at a minimum, must 
be a purposeful act by which a defendant avails itself of the benefits and 
protections of New York’s laws. Fischbarg v. Doucet, 9 N.Y.3d 375, 380 
(2007)(citations omitted). The Court of Appeals has eschewed the need for actual 
physical presence at the time of a transaction, noting that “in this day of instant 
long-range communications, one can engage in extensive purposeful activity here 
without ever actually setting foot in the State.” Parke-Bernet Galleries, Inc. v. 
Franklyn, 26 N.Y.2d 13, 17 (1970). It is well settled that “long-arm jurisdiction 
[lies] over commercial actors ... using electronic and telephonic means to project 
themselves into New York to conduct business transactions.” Deutsche Bank Sec., 
Inc. v. Montana Bd. oflnvs., 1 N.Y.3d 65, 71 (2006), cert, denied, 549 U.S. 1095. 
Typical business transactions include sales, soliciting customers, contracting, 
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providing services, and shipping products into the state. Halas v. Dick's Sporting 
Goods, 105 A.D.3d 1411, 1411 (4 th Dept. 2013). 

In Realuyo v. Abrille, 93 F.App’x 297, 299 (2 nd Cir. 2004), the court 
affirmed the decision in Realuyo v. Villa Abrille, 2003 WL 21537754, (S.D.N.Y. 
July 8, 2003), “for substantially the same reasons put forth by the district court.” 
The district court held that “the uses of the internet where the ‘defendant makes 
information available on what is essentially a passive website’ and the defendant’s 
use of the website is akin to taking out an advertisement in a newspaper with 
national circulation” did not create personal jurisdiction over a defendant under 
CPLR 302(a)(1). Realuyo, 2003 WL 21537754 at *6 (quoting Citigroup Inc. v. 
City Holding Co., 97 F.Supp.2d 549, 565 (S.D.N.Y.2000)). However, “where the 
defendant ‘clearly does business over the internet, and where it knowingly and 
repeatedly transmits computer files to customers in other states’ .... can be the 
basis for specific jurisdiction under § 302(a)(1) for a claim arising from that 
business activity.” Realuyo at *6 (quoting Citigroup). The Citigroup case 
involved a website permitting New Yorkers to apply for loans and communicate 
with defendant’s employees; therefore, it was “unqualifiedly commercial in 
nature,” rising to the level of transacting business under CPLR 302(a)(1)). 
Citigroup, 97 F.Supp.2d at 565. 
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Modem methods of business transactions conduct commerce over the 


Internet, and “where a corporation maintains a ‘highly interactive’ website in an 
effort to facilitate such commerce, personal jurisdiction has readily been found to 
exist.” Baggs v. Little League Baseball, Inc., 17 Misc.3d 212, 215 (Sup.Ct. 
Richmond Cnty. 2007). Jurisdiction exists where a website “provides information, 
permits access to [email] communication, describes the goods or services 
offered, downloads a printed order form, or allows online sales with the use of a 
credit card, and sales are, in fact, made ... in this manner in the fomm 
state.” Grimaldi v. Guinn, 72 A.D.3d 37, 50 (2 nd Dept. 2010). A website conducts 
business over the Internet when it sells goods or services through its website and 
charges membership fees. Cf. Capitol Records, LLC v. VideoEgg, Inc., 611 
F.Supp.2d 349, 358 (S.D.N.Y. 2009). In Brown v. Web.com Grp., Inc., 57 
F.Supp.3d 345, 357-58 (S.D.N.Y. 2014), defendant marketed services to and 
entered into transactions with New York-based customers via its website, and the 
cause of action arose out of those activities, so personal jurisdiction existed under 
CPLR 302(a)(1). 

Sales activity conducted by means of the Internet served as transacting 
business for long-arm jurisdiction in Chloe v. Queen Bee of Beverly Hills, LLC, 
616 F.3d 158 (2 nd Cir. 2010). The defendant Queen Bee operated a website which 
offered handbags for sale to New Yorkers, permitted New Yorkers to purchase 
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such bags, and facilitated the shipment of those bags into New York. Id. at 166. 
Queen Bee engaged in fifty-two separate transactions in which merchandise was 
shipped into New York. Id. at 166. Queen Bee, therefore, had extensive business 
contacts with New York customers, and those contacts demonstrated Queen Bee’s 
purposeful availment of the New York forum for business activity to which the 
cause of action related. Id. at 167. Websites, such as in Chloe, where consumers 
can access the site from anywhere and purchase products are commercial and 
courts will generally confer jurisdiction over the defendant based on the website 
alone. See, e.g., Energy Brands, Inc. v. Spiritual Brands, Inc., 571 F.Supp.2d 458, 
469 (S.D.N.Y. 2008). 

InM ShankenCommc’ns, Inc. v. Cigar500.com, 2008 WL 2696168, at *5 
(S.D.N.Y. July 7, 2008), the court found CPLR 302(a)(1) jurisdiction over 
defendants because the website was primarily used to carry out commercial 
transactions; even though the website did not target the New York market, a 
significant portion of the website’s revenue was derived from New York 
consumers. Here, the amount of revenue raised from New Yorkers via the 
newspapers’ websites is unknown because the lower court prohibited discovery. 
Advertiser and Fairfax activities under CPLR 302(a)(1) 

Every day of the year, both Advertiser and Fairfax offer/sell their 
newspapers over the Internet and, on information and belief, through agents to 
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residents of New York. For example, the “Australian Community” has a mission 
to connect Australians living in New York through social, professional and 
charitable initiatives, (www.aucommunity.org). Many of its members in New 
York subscribe electronically to the The Advertiser and the Herald , which provide 
articles pertinent to that community in New York. (A-147). Advertiser uses 
Akamai Technologies in New York City as a provider of website services. 

The Advertiser and Herald websites exist in order to serve and expand their 
readership, solicit business, offer for sale, self and deliver various goods and 
services to New Yorkers as well as others, (www.adelaidenow.com.au; 
www.smh.com.au). The number of transactions involving New Yorkers, however, 
is within respondents’ possession. The websites also facilitate the transmittal of 
information among respondents and their New York subscribers, among their 
readers, and between other companies and their readers. 

Fairfax also sells the print edition of the Herald through PressReader in the 
United States, (A-137, Coleman 2 nd Aff. at f 5), which creates a reasonable 
expectation that the print edition also enters New York. See Kernan v. Kurz- 
Hastings, Inc., 175 F.3d 236, 241 (2 nd Cir 1999). Whether PressReader qualifies as 
a Fairfax agent for jurisdictional purposes does not turn on legalistic distinctions 
between being an agent or independent contractor. It is sufficient that the 
representative acted “for the benefit of and with the knowledge and consent of 
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[Fairfax] and that [Fairfax] exercised some control over [PressReader] in the 
matter.” Kreutterv. McFadden Oil Corp., 71 N.Y.2d 460, 467 (1988)(citations 
omitted). 

Fairfax has admitted it has a contract with PressReader to distribute copies 
of the Herald in the United States, and, according to the media “PressReader has 
developed major partnerships in Australia ... [with] Fairfax Media [and] News 
Corp ... [that gives] publishers the ability to target audiences ... [and] allow 
publishers to use [its] technology and adapt it to their market.” (A-164). 
Partnership and contract infer “some control,” but the lower court refused 
discovery to determine the degree of control Fairfax or News Corp has over 
PressReader. 

Interestingly, PressReader’s partnership concerning the Australian 
newspaper The Advertiser is not with News Corp Australia, which owns 
Advertiser which runs The Advertiser , but with News Corp in New York City. 
News Corp on Sixth Avenue is therefore engaging in business transactions on 
behalf of Advertiser in Australia. 

Further, News Corp lists “News Corp Australia (which includes ... its 
subsidiaries)” as part of News Corp’s “News and Information Services segment.” 
News Corp, 10-K Filing, August 14, 2014. Advertiser is a wholly-owned 
subsidiary of News Corp Australia (A-130, Cameron 2 nd Aff. at 4); therefore, 
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Advertiser is included in News Corp’s “News and Information Services segment.” 
“Segment” means an identifiable part of an organization. Horngren, Foster, Datar, 
Cost Accounting at 549, Prentice Hall, 8 th ed. Public companies, such as News 
Corp, publish income and expense data on the various departments or segments of 
their operations so that financial analysts can determine the profitability of those 
departments. Shillinglaw, McGahran, Accounting at 534-535, Irwin, Inc. 9 th ed. 
Advertiser, therefore, is treated as an integral section of News Corp, thereby 
making it susceptible to personal jurisdiction in New York. Additionally, 
Bloomberg L.P. lists the Chairman for Advertiser as Brian Leonard Sallis with a 
corporate address of 1211 Avenue of the Americas, N.Y., N.Y—News Corp’s 
headquarters. (A-172). 

Since Advertiser is treated as a department of News Corp and its chairman’s 
business address is in New York, it is reasonable to infer that Advertiser uses New 
York financial institutions to help fund its business operations, which would 
amount to “purposeful availment of New York’s dependable and transparent 
banking system, the dollar as a stable and fungible currency, and the predictable 
jurisdictional and commercial law of New York and the United States.” Lied v. 
Lebanese Canadian Bank, 20 N.Y.3d 327, 339 (2012). Confirmation would 
require discovery, but the lower court denied such. 
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In Chestnut Ridge Air, Ltd. v. 1260269 Ontario Inc., 13 Misc.3d 807 
(Sup.Ct. N.Y. Cnty. 2006), the Court found that a non-domiciliary using its 
website forums to (1) enable prospective customers to post questions directly to the 
non-domiciliary, (2) to allow viewers to offer services to other viewers of the 
website and (3) to monitor events relevant to a customer “created a virtual 
community in New York that meets all its clients’ needs,” which substantially 
supported personal jurisdiction. Id. at 810. The Advertiser and Herald do the 
same. 

The Advertiser allows its readers to personalize and advertise on Mosthtix, 
an entertainment forum; to access a wide range of electronic entertainment that 
provides for a community of users; to communicate via email directly with its 
staff; and to access investment advice and research, (www.adelaidenow.com.au). 

The Herald provides a forum and community for online Internet romance. It 
also creates a community through its “Member Center” where readers can “sign up 
for newsletters on a range of topics that interest [them], [rjeceive customized alerts 
by email or SMS . . . , [g]et access to exclusive offers and competitions, [s]et up an 
investment portfolio,” and communicate via email directly with its staff. 
(www.smh.com.au at Member Center). 

Advertiser and Fairfax’s highly interactive newspaper websites are basically 
an effort to facilitate their commerce in New York and elsewhere. Personal 
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jurisdiction has readily been found to exist in such a situation. See, e.g. Uebler v. 


Boss Media, AB, 363 F.Supp.2d 499, 505 (E.D.N.Y. 2005)(citing various cases 
concerning interactive websites). 

Advertiser and Fairfax cannot complain that personal jurisdiction based on 
their newspaper websites would unfairly subject them to jurisdiction everywhere 
that their websites reach. 

This argument is unavailing, for technological advances enable 
[respondents] to transact business in every state via an interactive 
website, where those in the state can communicate directly via its 
internet route back to [respondents]. With that ability, however, 
comes the responsibility for actionable conduct. [Respondents’] 
presence in New York, by way of an interactive website, is more 
closely akin to actual physical presence in New York than it is to 
running an advertisement in a national magazine. If [respondents] 
wish[] to operate an interactive website accessible in New York, there 
is no inequity in subjecting [respondents] to personal jurisdiction here. 

If [respondents] do[] not want [their] website[s] to subject [them] to 
personal jurisdiction here, [they are] free to set up a “passive” website 
that does not enable [respondents] to transact business in New York. 
Having decided to create an interactive website that enables [each] to 
transact business in New York, [respondents] [are] subject to personal 
jurisdiction here under CPLR 302(a)(1) because the cause of action 
for infringement arises directly out of the transaction of business, to 
wit, the use of... website[s], 

Thomas Pub. Co. v. Industrial Quick Search, Inc., 237 F.Supp.2d 489, 492 
(S.D.N.Y. 2002). 

Advertiser and Fairfax’s contacts with the State’s citizens are not fortuitous 
because they consciously decided to process applications from New York for 
subscribers to their online newspapers, goods, and services, such as those 


50 



applications from the Australian Community in New York. Both have projected 

themselves into the State where they actively compete with other media outlets for 

New York readers. As such, the lower court wrongly stated in reliance on 

respondents’ perjurious affidavits that the articles were only “for a non-New York 

audience,” (A-15, Order at 9), even though the articles highlighted by name the 

business activities of two New Yorkers. 

The lower court also wrongly concluded “there is no authority for subjecting 

defendants to jurisdiction in New York based on articles published outside New 

York ....” (A-15, Order at 9, emphasis added). The articles were not “published 

outside” New York because the act of making a document available on the Internet 

constitutes a publication. See Firth v. State, 98 N.Y.2d 365, 370 (2002)(State 

making document available on its website constituted publication). 

“Communications accessible over a public Website resemble those contained in 

traditional mass media, only on a far grander scale.” Id. 

The Web is thus comparable, from the readers’ viewpoint, to both a 
vast library including millions of readily available and indexed 
publications and a sprawling mall offering goods and services. From 
the publisher's point of view, [the World Wide Web] constitutes a vast 
platform from which to address and hear from a worldwide audience 
of millions of readers, viewers, researchers, and buyers. 

Reno v. American Civ. Liberties Union, 521 U.S. 844, 853 (1997). 
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Advertiser and Fairfax as agents for Shepherd and McNeilage in New York 

This Court’s jurisdiction over Advertiser can be imputed to Shepherd, and 
its jurisdiction over Fairfax imputed to McNeilage under an agency theory where 
Advertiser and Fairfax are respectively considered Shepherd and McNeilage’s 
agents in New York. 

In Chloe, an employer’s sales activity was imputed to its employee under 
New York’s liberal jurisdictional agency doctrine. Id. 616 F.3d at 165, 167-168. 
Agency requires that Shepherd and McNeilage exercised “some control” over their 
employer’s activity in the particular matter, see Kreutter, 71 N.Y.2d at 467 
(citations omitted), and that they were primary actors in orchestrating the allegedly 
tortious conduct, Karabu Corp. v. Gitner, 16 F.Supp.2d 319, 323 
(S.D.N.Y.1998)(citing Kreutter, 71 N.Y.2d at 470). Here, Shepherd as researcher 
and reporter gathered the information, did the interviews, authored four pieces, 
and, as editor, approved their publication. Without Shepherd’s efforts, The 
Advertiser articles at issue in this case would not have existed to cause the harm 
they did and are doing. McNeilage researched, conducted interviews, and authored 
one article for the Herald . Without her efforts the Herald article at issue in this 
case would not have existed to cause the harm it did and is doing. 
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Arising from under CPLR 302(a)(1) 

The publications in New York via The Advertiser website of Shepherd’s 
articles are related to all the causes of action against Advertiser and Shepherd, 
since it is those articles and their public availability that form the bases for the 
causes of action. The publication in New York via the Herald website and the 
alleged distribution of printed copies of the Herald in New York of McNeilage’s 
article is related to all the causes of action against Fairfax and McNeilage, since it 
is those articles and their public availability that form the bases for the causes of 
action. 

“It is sufficient if the cause of action is related to and grows out of the 
transaction of business in New York.” Legros v. Irving, 38 A.D.2d 53, 56 (1 st 
Dept.1971), appeal dismissed, 30 N.Y.2d 653 (1972). The arising from prong of 
section 302(a)(1) does not require a causal link between a defendant’s New York 
business activity and a plaintiffs injury. Licci, 20 N.Y.3d at 339. Arising from “is 
relatively permissive” and requires, “at a minimum, a relatedness between the 
transaction and the legal claim such that the latter is not completely unmoored 
from the former.” Id. “[It] does not require that every element of the cause of 
action pleaded must be related to the New York contacts; rather, where at least one 
element arises from the New York contacts, the relationship between the business 
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transaction and the claim asserted supports specific jurisdiction under the statute.” 
Id. at 341. 

As argued above, the injurious falsehood element of publication was carried 
out in New York on the newspapers’ websites, and appellant’s copyright injury 
occurred in New York. Appellant’s property right in a prospective contract was 
also injured in New York. 

In Singer v. Walker, 21 A.D.2d 285, 290 (1 st Dept. 1964) affirmed 15 N.Y.2d 
443 (1965), defendant solicited business in New York and shipped substantial 
quantities of a hammer into New York where plaintiffs aunt bought one and gave 
it to plaintiff who was injured while using it in Connecticut. Jurisdiction was 
upheld as arising out of defendant’s transaction of business in New York. Both 
Advertiser and Fairfax newspapers solicit subscribers in New York, ship a 
substantial number of online newspapers into the State, and appellant’s injury 
resulted from the publication of articles by those newspapers. 

Additionally, Advertiser and Fairfax clearly have a financial interest in New 
Yorkers purchasing their online newspapers, products, and services and have taken 
actions in New York with an eye toward promoting those sales. See Gleason 
Works v. Klingelnberg-Oerlikon Geartec Vertriebs-GmbH, 58 F.Supp.2d47, 51 
(W.D.N.Y. 1999). 
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Arising from under agency for CPLR 302(a)(1) 

The causes of action do not have to arise only out of respondents’ activities, 
but can arise out of their agents’ activities in New York. CPLR 302(a). 

News Corp Australia, the sole owner of Advertiser, has a partnership with 
Digital First Media of New York concerning Advertiser websites, (A-166); Fairfax 
and News Corp Australia have major partnerships with PressReader, which 
expands print and online circulation in international markets, (A-164-165); Fairfax 
has a joint venture with the New York company News Alert LLC to provide news 
to the U.S. market (A-169); and Fairfax has a “representative,” World Media Inc., 
in New York City for selling advertisements in its Sunday newspaper edition, 
which indicates New Yorkers’ interest in the Herald , (A-170-171). 

The specifics of Advertiser and Fairfax’s partnerships, joint ventures, and 
contracts with these companies have not been revealed due to the lower court’s 
denial of discovery, but, on information and belief, they are arrangements to 
provide and facilitate the reporting of stories by their newspapers into the New 
York market, such as the five articles at issue in this case from which the causes of 
action arise. 

On information and belief, the above companies are agents of Advertiser or 
Fairfax because they acted in New York for the benefit of, with the knowledge and 
consent of, and under some control of Advertiser or Fairfax. Kreutter, 71 N.Y.2d 
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at 467; New Media Holding Co. LLC v. Kagalovsky, 97 A.D.3d 463, 464 (1 st Dept. 
2012). Under New York law, “where there is joint control of a business 
enterprise—similar to that existing in a partnership or joint venture” there is 
enough control to establish prima facie the element of agency so as to satisfy long- 
arm jurisdiction. CutCo Industries, Inc. v. Naughton, 806 F.2d 361, 366 (2 nd Cir. 
1986). Therefore, where any of the above agent-companies distributed any of the 
articles, then jurisdiction over Advertiser or Fairfax exists. 

Further, on information and belief, Advertiser and Fairfax contracted with 
some or all of those agent-companies to distribute articles, including the ones by 
Shepherd and McNeilage, in New York, so under the “contracts anywhere” clause 
of CPLR 302(a)(1), jurisdiction also exists. 

The problem, of course, is that Advertiser and Fairfax are in possession of 

the information concerning their agents and their agents’ activities in New York, 

which was denied appellant because the lower court prohibited discovery. 

Shepherd transacting business in New York and arising from for injurious 
falsehoods, tortious interference, and libel per se. 

Where the information used to commit a tort comes from business activity in 
New York, it is sufficient for personal jurisdiction under CPLR 301(a)(1). See 
Southridge Capital Management, LLC v. Lowry, 188 F.Supp.2d 388, 398 
(S.D.N.Y. 2002). Shepherd admits that her business responsibilities included 
researching, sourcing, and writing the four articles, so her activities concerning 
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New York were business activities. (A-133-132, Shepherd 2 nd Aff. at 3, 4). All 
the causes of action against Shepherd arose from her New York business activities 
because those activities substantially contributed to the researching, sourcing, and 
writing of her articles on which the causes of action for her injurious falsehoods, 
tortious interference, and libel per se are based. See Davis v. Costa-Gavras, 595 
F.Supp. 982, 986 (S.D.N.Y. 1984). 

The lower court relied on SPCA of Upstate New York, Inc. v. American 
Working Collie Ass ’n, 18 N.Y.3d 400, 405 (2012)(citing Best Van Lines, Inc. v 
Walker, 490 F3d 239, 248 (2d Cir 2007), to construe the “transacts any business” 
requirement “more narrowly in defamation cases than ... in the context of other 
sorts of litigation.” (A-11, Order at 5). The lower court, however, failed to take 
into account because of respondents’ perjurious affidavits that “[wjhere purposeful 
transactions of business have taken place in New York, it may not be said that 
subjecting the defendant to this State’s jurisdiction is an unnecessary inhibition on 
freedom of speech or the press.” SPCA at 404 (quoting Legros, 38 A.D.2d at 55- 
56). When a non-domiciliary engages in purposeful business transactions in New 
York and makes defamatory statements based on those transactions that she knows 
will be published in New York via her employer’s website, New York courts may 
exercise jurisdiction over her for defamation. See GTP Leisure Products, Inc. v. B- 
WFootwear Co., Inc., 55 A.D.2d 1009, 1010 (4 th Dept. 1977). Therefore, “long- 
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arm” jurisdiction for libel requires allegations that a defendant transacted 
purposeful business activity bearing a substantial relationship to the subject matter 
of the lawsuit in this State. Cf Pontarelli v. Shapero, 231 A.D.2d 407, 410 (1 st 
Dept. 1996)(citing Kreutter, 71 N.Y.2d at 467). 

As political editor for The Advertiser , Shepherd knew her articles would be 
circulated via the Internet in New York. (A-133, Shepherd 2 nd Aff. at || 5, 6, 7, 8). 
The headline for Shepherd’s last article specifically stated appellant by name and 
“New York County.” (A-89). Presumably, such was intended to attract New York 
readers. Shepherd engaged in business activities involving New York that 
included a telephone call to appellant’s number over which she interviewed him 
and six emails in a running conversation with Prof. Miles Groth over a two month 
period, (A-174-181). The lower court held that “Shepherd’s emails ... could have 
been retrieved by their recipients wherever they may have been”; therefore, they 
did not count as adding to the totality of Shepherd’s contacts with New York. (A- 
13, Order at 7). The six emails to Prof. Groth, however, were addressed to 
mgroth@wagner.edu. The URL “wagner.edu” is located on a server at Wagner 
College in Staten Island, New York, according to Whois. So those emails are 
contacts with New York. 3 Shepherd swore she did not contact “anyone” else in 
New York, (A-134, Shepherd 2 nd Aff. at ^ 15), but “anyone” does not include the 

3 Security professionals and law enforcement agents use Whois to identify individual and 
business locations. 
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websites she contacted that are on New York servers, and that she continues to 
hide. The very content of Shepherd’s articles indicate she contacted numerous 
such websites in her research, but the full extent and number of those contacts have 
not been revealed because the lower court denied of discovery. 

The lower court wrongly relied on Trachtenberg v. Failedmessiah.com, 43 
F.Supp.3d 198 (E.D.N.Y. 2014), (A-12, A-14, Order at 6, 8), and SPCA of Upstate 
New York, Inc., 18 N.Y.3d at 405, (A-14, Order at 8), to find Shepherd did not 
transact business with regard to libel. The Trachtenberg defendant’s only contact 
with New York was accessing a State government website from out of state. Id. at 
204. The SPCA defendant’s only contacts with New York were not “to conduct 
research, gather information or otherwise generate material to publish on 
[defendant’s] Website.” Here, all of Shepherd’s contacts were for gathering and 
sourcing information for her articles to be posted on The Advertiser website. 

Additionally relied on by the lower court to deny jurisdiction over 
Shepherd’s libel was Legros, 38 A.D.2d 53, which the lower court wrongly 
distinguished from Shepherd’s activities. (A-13, Order at 7). Legros held that 
“There is a clear distinction between a situation where the only act which occurred 
in New York was the mere utterance of the libelous material and on the other hand, 
a situation where purposeful business transactions have taken place in New York 
giving rise to the cause of action.” Id. at 55. 
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In Legros a book libeling the plaintiff was published in New York, id. at 56, 
as were Shepherd’s libelous articles via The Advertiser website. The book in 
Legros was partly researched in New York, id. at 56, as were Shepherd’s articles 
by contacting on multiple occasions two New York residents, reviewing 
appellant’s cases in the New York Supreme, U.S. Southern District, and the U.S. 
Second Circuit courts, accessing New York centered websites, and other activities 
that are solely within her knowledge, but unknown to appellant because the lower 
court denied discovery. While the contract for the book in Legros was executed in 
New York, Advertiser has thousands of contracts with subscribers in the New York 
Australian community and other contracts with agents in New York, all of which 
facilitated the publishing of Shepherd’s libelous articles. 

Shepherd’s libel per se statements were published to third parties in New 
York and were about a New York resident who suffered damages from such. Each 
is an element of libel, therefore, under Licci, 20 N.Y.3d at 341, the relationship 
between her New York contacts and the claim supports specific jurisdiction under 
CPLR 302(a)(1). 

D. Under CPLR 301, Advertiser and Fairfax were “doing business” in New 
York through their agent—the Internet. 

Under CPLR 301, Advertiser and Fairfax were “doing business” in New 

York by continuously shipping their online newspapers into the State to the 

Australian Community, as well as other New Yorkers, and soliciting subscribers 
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from New York to purchase their newspapers via the modem method of doing 
business—the Internet. In Tauza v. Susquehanna Coal Co., 220 N.Y. 259 (1917), 
Judge Cardozo relied on International Harvester Co. v. Kentucky, 234 U. S. 579 
(1914), to find that the defendants were doing business in New York because 
“there has been a steady course of shipments from one state into the other. The 
business done in New York may be interstate business, but business it surely is.” 
Tauza at 266. 

In 1917, the place of today’s Internet was taken by a local office with 
salesmen to “systematically and regularly solicit[] and obtain[] orders which result 
in continuous shipments” from the non-domiciliary company into New York. 

Tauza at 265. Advertiser and Fairfax, as with many businesses today, rely on the 
Internet to conduct “a continuous course of business in the solicitation of orders 
which [are] sent to another [country] and in response to” which online newspapers 
are sent to New York and other jurisdictions. See International Harvester Co., 234 
U.S. at 585. 

Conclusion 

As President Obama recently said concerning college education, “[Y]ou 
shouldn’t silence [others] by saying, ‘You can’t come because I’m too sensitive to 
hear what you have to say.’ That’s not the way we leam ....” David Rutz, Obama 
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Slams Liberal PC Culture on College Campuses, Washington Free Beacon, 
September 15, 2015. 

Appellant requests this Court reverse the lower court’s decision. 

Printing Specification Statement 

This computer-generated brief was prepared using Microsoft Word with the 
proportionally spaced typeface “Times New Roman” in point size 14 and doubled 
spaced. 

The total number of words in the brief, inclusive of point headings and 

footnotes and exclusive of pages containing the table of contents, table of 

authorities, or printing specification is 13,800. 

Dated: March 14, 2016 

New York, N.Y. 

Roy Den Hollander, Esq. 

Attorney plaintiff-appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 

Pre-Argument Statement 

1. The title of the action is Roy Den Hollander, Esq. - v. - Tory Shepherd, et al. 

2. There has been no change in the title of the action. 
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3. The plaintiff-appellant is Roy Den Hollander, an attorney representing himself, 
545 East 14 th Street, 10D, New York, N.Y. 10009, (917) 687-0652, 
rdenhollander97@gsb.columbia.edu. 

4. Defendants-respondents are Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage, Fairfax Media Publications Pty Ltd. 

5. Defendants-respondents are represented by Katherine M. Bolger of Levine 
Sullivan Koch & Schulz LLP, 321 West 44th Street, Suite 1000, New York, 
N.Y. 10036, Tel: (212) 850-6100, Fax: (212) 850-6299, Email: 
kbolger@lskslaw. com 

6. Court and County from which appeal is taken: Supreme Court, New York 
County. 

7. This appeal is from a Decision, Order and Judgment granting defendants- 
respondents motion to dismiss entered on January 12, 2016. 

8. There is no related action or proceeding or appeal now pending in any court of 
this or any other jurisdiction. 

9. This is action against all the defendants-respondents for Injurious Falsehoods, 
Tortious Interference with a Prospective Contractual Relation, and, in the 
alternative to either, Prima Facie tort. It is also an action for Libel against 
ONLY defendant-respondent Tory Shepherd. 
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10. Justice Schecter of the Supreme Court, New York County found that the Court 
did not have personal jurisdiction over the defendants-respondents and 
dismissed the action. 

11. Justice Schecter of the Supreme Court, New York County recast all the causes 
of action as one for Defamation of Character only and relied on perjurious 
affidavits by defendants-respondents that were suborn by their attorney 
Katherine M. Bolger to wrongly concluded that New York’s long arm statute 
did not allow personal jurisdiction over defendants-respondents. 

Dated: New York, N.Y. 

February 2, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Attorney-Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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1. Pre-Argument Statement dated February 2, 2016 [A1-A3] 


SUPREME COURT OF THE STATE OF 
NEW YORK COUNTY OF NEW YORK 

Roy Den Hollander, 

Plaintiff-Appellant 

-against- 


IndexNo. 152656/2014 

PRE-ARGUMENT 

STATEMENT 


Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Defendants-Respondents. 
-X 


1. The title of the action is Roy Den Hollander, Esq. - v. - Tory Shepherd, et al. 

2. There has been no change in the title of the action. 

3. The plaintiff-appellant is Roy Den Hollander, an attorney representing himself, 
545 East 14 th Street, 10D, New York, N.Y. 10009, (917) 687-0652, 
rdenhollander9 7 @gsb .Columbia, edu. 

4. Defendants-respondents are Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage, Fairfax Media Publications Pty Ltd. 

5. Defendants-respondents are represented by Katherine M. Bolger of Levine 
Sullivan Koch & Schulz LLP, 321 West 44th Street, Suite 1000, New York, 
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N.Y. 10036, Tel: (212) 850-6100, Fax: (212) 850-6299, Email: 
kbolger@lskslaw.com 

6. Court and County from which appeal is taken: Supreme Court, New York 
County. 

7. This appeal is from a Decision, Order and Judgment granting defendants- 
respondents motion to dismiss entered on January 12, 2016. 

8. There is no related action or proceeding or appeal now pending in any court of 
this or any other jurisdiction. 

9. This is action against all the defendants-respondents for Injurious Falsehoods, 
Tortious Interference with a Prospective Contractual Relation, and, in the 
alternative to either, Prima Facie tort. It is also an action for Libel against 
ONLY defendant-respondent Tory Shepherd. 

10. Justice Schecter of the Supreme Court, New York County found that the Court 
did not have personal jurisdiction over the defendants-respondents and 
dismissed the action. 

11. Justice Schecter of the Supreme Court, New York County recast all the causes 
of action as one for Defamation of Character only and relied on perjurious 
affidavits by defendants-respondents that were suborn by their attorney 
Katherine M. Bolger to wrongly concluded that New York’s long arm statute 
did not allow personal jurisdiction over defendants-respondents. 
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Dated: New York, N.Y. 

February 2, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Attorney-Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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2. Notice of Appeal filed February 2, 2016 [A4-A5] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 


Roy Den Hollander, 


Plaintiff-Appellant, 


Index No. 
152656/2014 


-against- NOTICE OF 

APPEAL 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Defendants-Respondents. 
-X 


PLEASE TAKE NOTICE, that the plaintiff appeals to the Appellate 

Division of the New York Supreme Court in and for the First Department, from the 

Decision, Order and Judgment in the above-entitled proceeding granting motion to 

dismiss in favor of the defendants against the plaintiff, Motion No. 002, document 

number 119, entered in the office of the Clerk of the County of New York on the 

12th day of January, 2016,. This appeal is taken from each and every part as well 

as the whole of the Decision, Order and Judgment. 

Dated: New York, N.Y. 

February 2, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Attorney-Plaintiff 
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545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


To: Hon. Milton A. Tingling 

New York County Clerk and Clerk of the Supreme Court 
60 Centre Street, Rm. 161 
New York, N.Y. 10007 

Katherine M. Bolger 

Levine Sullivan Koch & Schulz LLP 

Attorney for Defendants 

321 West 44th Street, Suite 1000 

New York, NY 10036 

Tel: (212) 850-6100 

Fax: (212) 850-6299 

Email: kbolger@lskslaw.com 
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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE 
FOR THE FOLLOWING REASON(S):_ 
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3. Order and Judgment entered January 12, 2016 [A6-A16] 


|F I LED; NEW YORK COUNTY CLERK 01/11/2016 10; 01 AM) ™ DEX N0 - 152656/2014 

NYSCEF DOC. NO. 119 RECEIVED NYSCEF: 01/11/2016 


SUPREME COURT OF THE STATE OF NEW YORK 

NEW YORK COUNTY 


HON. JENNIFER G. SCHECTER 

PRESENT: _ J S C ‘ 

Justice 


Index Number: 152656/2014 
DEN HOLLANDER, ESQ, ROY 

VS 

SHEPHERD,TORY 
Sequence Number: 002 
DISMISS ACTION 

The following papers, numbered 1 to , were read on this motion to/for 

Notice of Motion/Order to Show Cause — Affidavits — Exhibits _ 

Answering Affidavits — Exhibits __ 

Replying Affidavits ___ 


PART £>0 


INDEX NO._ 

MOTION DATE_ 

MOTION SEQ. NO. 

_ I No(s)._ l _ 

_ | No(s). P- 

_ | No(s). ^ 


Upon the foregoing papers, it is ordered that this motion is (\,dc lr\ c^a 












'h \L> 

Dated:_ 


1. CHECK ONE:. 

2. CHECK AS APPROPRIATE: 

3. CHECK IF APPROPRIATE:. 



. ^ CASE DISPOSED 

MOTION IS: ^GRANTED □ DENIED □ GRANTED IN PART □ OTHER 

. □ SETTLE ORDER □ SUBMIT ORDER 

□ DO NOT POST □ FIDUCIARY APPOINTMENT □ REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 57 
--- x 

ROY DEN HOLLANDER, Index No. 152656/14 

Plaintiffs, 

-against- 

TORY SHEPHERD, ADVERTISERS NEWSPAPERS PTY 
LIMITED., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 

-x 

JENNIFER G. SCHECTER, J.: 

Defendants move to dismiss the complaint pursuant to, 
among other sections, CPLR 3211(a)(8). Their motion is 
granted. 

Background 

Plaintiff Roy Den Hollander (Den Hollander) is a New-York 
County resident (Bolger Aff, Ex 1, Amended Complaint 
[Complaint] 1 21). In 2014, he commenced this action against 
(1) Tory Shepherd (Shepherd), the Political Editor of The 
Advertiser-Sunday Mail Messenger (The Advertiser) (id. at f 
22), (2) Advertiser Newspapers Pty Ltd. (Newspapers), "which 

does business under the name of The Advertiser-Sunday Mail 
Messenger" (Complaint at 31 23), (3) Amy McNeilage, the 

Education Reporter for The Sydney Morning Herald (The Herald ) , 


which is 

part 

of 

Fairfax 

Media 

Publications 

Pty 

Limited 

(Fairfax) 

(id. 

at 

M 24-25 

) and 

(4) Fairfax. 

All 

of the 


defendants are based in Australia. 

Den Hollander claims that because of newspaper articles 
that Shepherd wrote in The Advertiser and an article that 
McNeilage wrote in The Herald, he and his copyrighted 
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property--"Males and the Law," a section of a Males-Studies 
course that he was supposed to teach at the University of 
South Australia (University)--were damaged. He claims that 
because of the articles, the University canceled his course, 
causing him to lose up to $1,250 in compensation. He further 
alleges that an article written by Shepherd in June 2014 
damaged his reputation. In his amended complaint, Den 
Hollander asserts causes of action against all of the 
defendants for "injurious falsehoods, tortious interference 
with a prospective contractual relation and prima facie tort" 
(Complaint at 1). He also asserts a libel claim against 
Shepherd. 

Defendants move to dismiss for lack of personal 
jurisdiction. In support of the motion, Shepherd states that 
she wrote articles about the prospective male-studies course, 
which appeared in The Advertiser and were available on its 
website (Bolger Aff, Ex 3 [Shepherd Aff] at M 4-9) . She 
explains that the articles were related to a controversy in 
Australia and "were directed at an Australian audience" (id. 
at SI 9). Shepherd asserts that, in researching the article, 
she sent one email to Den Hollander "requesting comment on the 
controversy" and spoke to him by telephone (id. at 111 11-12). 
In connection with her articles, she also exchanged several 
emails with a professor in New York (id. at 1 14) . She swears 
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that besides the emails with the professor, "the email sent to 
Mr. Den Hollander, and the single telephone call with Mr. Den 
Hollander," she had no contact with anyone else in New York in 
preparing the articles (id. at SI 15) . 

McNeilage swears that her piece was intended to target an 
Australian audience and that she "made no contact with anyone 
in the United States or New York in the process of reporting 
on the controversy" (Bolger Aff, Ex 5 at SIS! 5, 7) . 

Defendants also submit affidavits from employees of 
Newspapers and Fairfax who swear that their newspapers are 
targeted to Australians, published in Australia and are 
available online. Michael Cameron, counsel to Newspapers, 
swears that Newspapers "does not publish in New York and does 
not directly sell any products in New York" (Bolger Aff, Ex 2 
at 1 7). Richard Coleman, a Solicitor of Fairfax, swears that 
Fairfax and The Herald "do not directly publish in New York 
and do not sell any products in New York" (Bolger Aff, Ex 4 at 
f 4) . He explains that Fairfax has a contract with an 
independent company that prints copies of The Herald to be 
distributed in the United States, but neither Fairfax . . . 
nor The Herald . . . has any control over whether copies 
printed by [the independent company] are distributed in New 
York" (id. at f 5) . Coleman also swears that The Herald 
"formerly had correspondents in New York City, but has not 
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done so since 2012, almost two years before the Article was 
published" (id. at SI 8) . The newspaper defendants both make 
plain that they have no offices or employees in New York and 
do not target New York (Bolger Aff, Ex 2 at SIS! 9-11; Ex 4 at 
SISI 6,8). 

In opposition to the motion. Den Hollander urges that the 
newspapers have global ties and have written articles about 
New York (Affidavit in Opposition [Opp Aff] at SISI 22, 24, 32, 
35). He emphasizes that the allegedly defamatory articles 
were available on the newspapers' interactive websites and on 
apps and that the websites give the newspaper defendants a 
"virtual office in the State" (Opp at SISI 36, 38, 43, 53, 123) . 
He seeks discovery to ascertain whether defendants expected 
publication of the article to have consequences in New York, 
to explore the newspaper defendants' relationships with 
advertising representatives, affiliates and agents and to see 
if defendants pay taxes in New York (id. at SISI 31, 37, 40, 
41) . He maintains that there is jurisdiction in New York 
based on CPLR 302(a) (1) and (a) (3) (Opp at SISI 87-166) . Based 
on precedent, the Court disagrees. 

Analysis 

CPLR 302 sets forth acts that can serve as a basis for 
obtaining jurisdiction over non-domiciliaries in New York 
(SPCA of Upstate N.Y., Inc. v American Working Collie Assn., 
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18 NY3d 400, 403-404 [2012]). Generally, long-arm 
"jurisdiction can be premised on the commission of a tortious 
act—perpetrated either within the state or outside the state, 
causing injury within the state" (id. at 403) . Defamation, 
however, is specifically carved out of the rule "to reflect 
the State's policy of preventing disproportionate restrictions 
on freedom of expression" (id. at 404; see also Legros v 
Irving, 38 AD2d 53, 56 [1st Dept 1971] [Advisory Committee did 
not "wish New York to force newspapers published in other 
states to defend themselves in states where they had no 
substantial interests"], appeal dismissed 30 NY2d 653 [1972]) . 

Long-arm jurisdiction in defamation actions is governed 
by CPLR 302(a)(1), which provides that a court may exercise 
personal jurisdiction over a non-domiciliary that "transacts 
any business within the state" so long as the cause of action 
arises from the in-State activity. "New York Courts construe 
'transacts any business within the state' more narrowly in 
defamation cases than they do in the context of other sorts of 
litigation" (SPCA of Upstate N.Y., Inc., 18 NY3d at 405; Best 
Van Lines, Inc. v Walker, 490 F3d 239, 248 [2d Cir 2007]). 

Particular "care must be taken to make certain that non¬ 
domicil iaries are not haled into court in a manner that 
potentially chills free speech" ( SPCA of Upstate N.Y., Inc., 
18 NY3d at 406) . There must therefore be a showing that 
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defendants engaged in purposeful activities within the State 
that would justify bringing them before New York courts and 
that there is a "substantial relationship" between these in¬ 
state activities and the defamation (id. at 404). When 
contacts are not directly related to the defamatory 
statements, defendants have prevailed in obtaining dismissal 
on jurisdictional grounds (id.). 

There is no jurisdiction over Defendants in New York. 
The contacts here "are not as significant as the few cases 
finding long-arm jurisdiction when defamation was asserted" 
(see SPCA of Upstate N.Y., Inc. v American Working Collie 
Assn., 74 AD3d 1464, 1466 [3d Dept 2010], affd 18 NY3d 400, 
403-404 [2012]; see also Trachtenberg v Failedmessiah.com 4 F 
Supp 3d 198, 202 [EDNY 2014] [stating that New York courts 
have only found transaction of business in New York in 
satisfaction of CPLR 302(a)(1) "when the content in question 
was based on research physically conducted in New York"]). 

In Montgomery v Minarcin , for example, it was undisputed 
that "all of the operative facts giving rise to plaintiff's 
claims occurred in this State. The television news reports 
were broadcast by Minarcin in this State . . . [and the] 
newscasts were researched, written, produced and reported by 
Minarcin in this State" (263 AD2d 665, 667 [3d Dept 1999]). 
Minarcin "extensively investigated" the reports over a six- 
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week period in New York, interviewing New York residents and 
elected officials and reviewing documents located in New York. 
These activities were deemed substantial enough for purposes 
of concluding that Minarcin transacted business in New York 
"within the intendment of CPLR 302(a)(1)" (id. at 668). 

Similarly, in Legros v Irving, New York jurisdiction was 
upheld as it was "clear that virtually all the work attendant 
upon publication of the [allegedly defamatory] book occurred 
in New York. The book was in part researched in this State by 
defendant . . . ; negotiations with McGraw-Hill [the publisher 
and distributer] took place in New York; the contract with 
McGraw-Hill was executed in New York [and] the book was 
printed in New York" (38 AD2d at 56) . 

Here, in stark contrast, defendants have very minimal, 
attenuated New York contacts. The only defamation-related 
contacts with New York were Shepherd's limited emails, which 
could have been retrieved by their recipients wherever they 
may have been, and her phone call to Den Hollander. She was 
never physically present in the State and no research or other 
work was performed by anyone associated with Newspapers in New 
York. McNeilage had no arguable contact whatsoever with New 
York. Defendants certainly did not engage in any activities 
within New York related to the allegedly defamatory articles 
whereby they invoked the benefits and protections of New 
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York's laws (see Best Van Lines , Inc., 409 F3d at 249 ["courts 
have found jurisdiction in cases where the defendants' out-of- 
state conduct involved defamatory statements projected into 
New York and targeting New Yorkers, but only where the conduct 
also included something more"]; Symmetra Pty Ltd. v Human 
Facets, LLC, 2013 WL 2896876 at *9 [SDNY 2013] [controlling 
"precedent establishes that jurisdiction over a claim for 
defamation will lie (under CPLR 302[a][1]) only if the 
plaintiff shows that: (1) the defamatory utterance was 
purposefully directed at New York, as opposed to reaching New 
York fortuitously; and (2) the defendant transacted other 
business in New York that was directly connected to the claim 
asserted''] ; see also see Talbot v Johnson Newspaper Corp., 71 
NY2d 827, 829 [1988] [no jurisdiction over individual who 
participated in phone interview from California]; Trachtenberg 
v Failedmessiah.com 4 F Supp 3d at 204 [reliance on a New York 
source and research through a New York State Court website 
insufficient]). 

Courts, moreover, have repeatedly held that placement of 
defamatory content on the internet and making it generally 
accessible to members of the public does not constitute 
transaction of business in New York even when it is likely the 
material will be read by New Yorkers (see e.g. SPCA of Upstate 
N.Y., Inc., 18 NY3d at 402 [no personal jurisdiction in action 
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based on placement of comments on a website despite the fact 
that defendant had members in New York] ; Best Van Lines, Inc. , 
409 F3d at 250; Rakofsky v The Washington Post, 39 Misc 3d 
1226[A] [Sup Ct, NY County 2013] ["it is insufficient to gauge 
the overall commercial activity of the defendant on its 
website alone, without determining whether such purposeful 
activities in this state were substantially related to the 
defamatory statements"--there were no purposeful activities in 
the State as "defendants neither wrote the alleged defamatory 
statements in this state nor did they direct them to our state 
alone" the "statements were posted on the internet with 
potential world-wide accessibility"]). 

In the end, there is no authority for subjecting 
defendants to jurisdiction in New York based on articles 
published outside New York for a non-New York audience. 
Shepherd's phone calls and emails do not allow the court to 
hale her into this forum and McNeilage has zero contacts with 
the State. Potential relationships that the newspaper 
defendants have with other entities are unavailing as no 

purposeful New York contacts are alleged that- & c e 

substantially related to the defamation . Therefore, there is 
no basis for granting discovery or a hearing/trial limited to 
personal jurisdiction ( Findlay v Deadhead, 86 AD2d 789, 791 


[1st Dept 1982]). 
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In fact, much of the discovery that plaintiff seeks is 
relevant only if CPLR 302(a)(3) were applicable and it is not 
regardless of how his causes of action are denominated (see 
Cantor Fitzgerald, L.P. v Paisley, 88 ■■ F3d 152, 157 [2d Cir 

1996] [CPLR 302(a)(2) and (3) inapplicable to injurious 
falsehood and tortious interference with prospective economic 
advantage causes of action as plaintiffs "may not evade the 
statutory exception by recasting their cause of action as 
something other than defamation"]; Reich v Lopez , 38 F Supp 3d 
436, 458-459 [US Dist Ct, SD NY 2014]; cf. Perez v Violence 

Intervention Program, 116 AD3d 601, 602 [1st Dept 2014]; 

Entertainment Partners Group, Inc. v Davis, 198 AD2d 63, 64 

[1st Dept 1993]). 

Accordingly, it is 

ORDERED that defendants' motion to dismiss is granted and 
the complaint is dismissed in its entirety with costs and 
disbursements to defendants as taxed by the Clerk of the 
Court, and the Clerk is directed to enter judgment 
accordingly. 

This constitutes the Decision, Order and Judgment of the 
court 

Dated: January 8, 2 016 //\ / 

HON. JENNIFER G. SCHECTER 
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4. First Amended Verified Complaint dated October 5, 2014 [A17-A76] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 


Roy Den Hollander, 


Plaintiff, 


-against- 


IndexNo. 152656/2014 

FIRST AMENDED 
VERIFIED COMPLAINT 


Tory Shepherd, Political Editor of The Advertiser- 

Sunday Mail Messenger; Jury Requested 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Defendants. 

---X 

This First Amended Complaint is submitted pursuant to CPLR 3025(a). 

Plaintiff by and through his attorney, Roy Den Hollander, complains of all the 
Defendants: Injurious Falsehoods, Tortious Interference with a Prospective Contractual 
Relation, and, in the alternative, Prima Facie tort. 

Plaintiff also complains of Defendant Tory Shepherd: Libel. 

Plaintiff requests that Tory Shepherd publicly retract her libelous statements listed in this 
First Amended Complaint. 

A clarification of terms is initially needed. Plaintiff in his writings, speeches and 
interviews uses the term “feminist” to mean a person, usually female but not necessarily so, who 
believes that an accident of nature, being bom female, made her superior to men in all matters 
under the sun. One who believes men are guilty until they prove themselves innocent, and that 
females are innocent until proven guilty, but even then a guy is still blamed for what the female 
volitionally did. Another definition Plaintiff relies on is that used by “Women Against 
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Feminism” that real-life feminism has come to mean the “vilification of men, support for female 
privilege, and a demeaning view of women as victims rather than free agents.” (Ex. A). So 
when Plaintiff uses the term “anti-feminist,” he’s referring to the preceding definitions. 

Attorney Bolger and Defendants use the term “anti-feminist” to mean anti-female or hater 
of women. In effect, they are equating “feminist” with woman or female even though all females 
would not classify themselves as feminists. To avoid contusion, Plaintiff will add the descriptors 
“hardcore, extreme or man-hating” to the term feminist in order to communicate his definition of 
feminist. 

Introduction 

1. Two modern-day, book-burning, bacchae reporters from down-under (Australia) created 
an unnecessary controversy by authoring and publishing false and misleading information 
concerning Plaintiffs copyrighted property and himself with the intent and result of harming his 
interests that have pecuniary value and interfering with a prospective economic advantage by 
causing the University of South Australia (“University”) to incinerate a section of a Male Studies 
course that Plaintiff (“Roy”) was going to teach via the Internet from New York City. 

2. The section was created by Roy in New York City, was officially titled “Males and the 
Law” and was a copyrighted compilation of the law from the industrial revolution to the present 
on how the law discriminated against men and women. 

3. The two reporters who are biased against men’s rights advocates: Tory Shepherd, a.k.a. 
“Tory the Torch,” or “The Shepherd of Lies,” for The Advertiser-Sunday Mail Messenger and 
Amy McNeilage, a.k.a. “Amy McNeuter,” for The Sydney Morning Herald, published a total of 
five articles targeted to their Worldwide Internet and print audience with a combined readership 
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of 7,330,000—1,750,000 for The Advertiser-Sunday Mail Messenger and 5,580,000 for The 
Sydney Morning Herald. 

4. The articles were published in print and online through the reporters’ respective 
employers’ interactive websites that knowingly reach New York State readers via the World 
Wide Web. 

5. Through the Advertiser Newspapers Pty Ltd. (“Advertiser”) and Fairfax Media 
Publications Pty Ltd. (“Fairfax”) websites and printed newspapers, these two hardcore, extreme 
feminist reporters used their power of the media to do what weak-minded ideologues have done 
throughout history—employ disparaging comments about the works of others and personal 
attacks to successfully prevent the spread of knowledge and ideas that they disagreed with. 

6. For Tory Shepherd (“Tory”) and Amy McNeilage (“Amy”), the right of students at the 
University to learn about and discuss issues of public concern takes the back seat to what these 
reporters decree can be discussed. 

7. Tory and Amy conducted a high-tech book-burning without even determining the content 
of the online Male Studies courses that they self-righteously proclaimed “extreme” and “radical” 
because its creators were men’s rights activists, a group against which they invidiously 
discriminate in their reporting. 

8. The older, alpha, man-hating feminist reporter, Tory, actually refers to men’s rights 
activists as “MREs”—’’Men’s Rights Extremists.” (Tory Shepherd, Men’s rights extremists go 
online. The Advertiser-Sunday Mail Messenger, January 10, 2012, Ex. B). 

9. In writing their initial articles on the Male Studies courses and its creators: Tory 
Shepherd’s, LECTURERS in a ‘world-first’ male studies course at the University of South 
Australia under scrutiny. The Advertiser-Sunday Mail Messenger, January 12, 2014, Ex. C; and 
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Amy McNeilage’s University of South Australia distances itselffrom males studies proposals. 
The Sydney Morning Herald, January 14, 2014, Ex. D, these notorious feminist bigots set out 
with the intent to use false statements and false factual connotations that disparaged the courses’ 
creators and their content so as to prevent the courses from being taught at the University and the 
creators/teachers from receiving a fee for their efforts. 

10. Tory and Amy’s strategy followed the maxim that if you don’t like the message, 
disparage it and verbally kill the messenger before he has a chance to deliver it. The politically 
correct justify this tactic under the false belief that the “personal is political”—it is not, it is 
private. 

11. Tory and Amy intentionally misled their readers, including the University, that the 
courses’ creators, including Roy, were going to present “extreme views” on men’s rights (Ex. C), 
were unfit for teaching because they allegedly “rail” against feminism (Ex. C), were “hardline 
anti-feminist advocates” (Ex. D) and were “controversial Americans” (Ex. D) because they were 
offering an academic discipline that did not embrace man-hating feminism as a theoretical 
paradigm. 

12. What Tory and Amy do not comprehend is that the rights of one sex do not conflict with 
the rights of the other and “extremism” only occurs when one sex is given preferential treatment 
over the other. Something Tory and Amy have enjoyed their entire lives. 

13. If these two hardcore, left-wing feminist book-burners had not jumped on their 
broomsticks and scared the bejesus out of the administrators at the University and effectively 
intimidated them with the threat of further calumny from their newspapers, the University’s 
students would have had an opportunity to acquire knowledge and consider views not available 
anywhere else in higher education. In addition, Roy would have received a fee for teaching his 
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“Males and the Law” section, and the value of his copyrighted work would not have been 
diminished. 

14. In the 1950s, Senator Joseph McCarthy and Roy Cohn also used opprobrious and 
unsubstantiated accusations in order to shut down dissent and political criticism—as did the 
witch hunters of yesteryear, only today it is the witches who are doing the hunting with pogroms 
against non-conformists who do not genuflect to the dogma of extreme feminism and hardcore 
political correctionalism, which imprisons thought, speech and liberty. 

15. In their day, McCarthy and Cohn even attacked the overseas library program of the U.S. 
State Department, which was meant as an educational resource for supporting lady liberty. Card 
catalogs were searched for works by authors whom McCarthy and Cohn deemed 
“inappropriate.” The State Department ordered its overseas librarians to remove from their 
shelves “material by any controversial persons, communists, fellow travelers, etc.” Griffith, 
Robert, The Politics of Fear: Joseph R. McCarthy and the Senate, p. 216, University of 
Massachusetts Press. Some libraries actually burned the newly forbidden books and works. 

16. Tory and Amy have continued in the McCarthy-Cohn tradition by destroying courses at a 
public university, the contents and teachers of which they deemed “controversial” in order to 
crush dissent, expand the power of their positions and maintain their feelings of superiority. 

17. They did not report the news, but vented their personal animosities against men’s rights 
advocates because such men do not view the world through the myopic lens of hardcore, man- 
hating feminism. 

18. Tory and Amy “use of the big lie and the unfounded accusation against any citizen in the 
name of security [hardcore feminism]. It is the rise to power of the demagogue who lives on 
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untruth; it is the spreading of fear and the destruction of [liberty] in every level of society.” 
President Harry Truman. 

19. In the 1950s, newsletters such as Counterattack and Confidential Information were 
published to keep track of communist and leftist organizations, their publications and members. 
Today in Australia, it is Tory at The Advertiser-Sunday Mail Messenger and Amy at The Sydney 
Morning Herald who help other intolerant hardcore feminists keep track of so-called “anti¬ 
feminists,” “hardliners,” and “extreme right wing groups” that dare present viewpoints and facts 
contrary to hardcore feminist and politically correct ideology. 

20. People like Tory and Amy, as with McCarthy and Cohn, just don’t understand that “In a 
free country, we punish men for the crimes they commit, but never for the opinions they have.” 
President Harry Truman. Tory, Amy and their fellow-travelers have recently made a mockery of 
that statement for higher education in Australia. 

Parties 

21. Plaintiff Roy Den Hollander is a resident of New York County, New York, a former 
card-carrying member of Students for a Democratic Society (“SDS”), former Riverside 
Democratic club officer, former New Democratic Coalition delegate, former Democratic County 
Committeeman from the Upper Westside, former legislative aide to the late State Senator for 
Haarlem, Sydney von Luther, former television news writer and political producer and an 
attorney who has practiced law for nearly 30 years and is admitted to practice in New York State, 
the U.S. Southern and Eastern District Courts of New York, the U.S. Court of Appeals for the 
Second Circuit and the U.S. Supreme Court. 

22. Defendant Tory Shepherd is the Political Editor for the print and online newspaper The 
Advertiser-Sunday Mail Messenger, headquartered at 31 Waymouth Street, Adelaide, South 
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Australia 5000, Australia and, on information and belief, a resident of the State of South 
Australia. 

23. Defendant Advertiser Newspapers Pty Ltd. (“Advertiser”) is a registered Australian 
company, ACN 007872997, located in Adelaide, Australia, which does business under the name 
of The Advertiser-Sunday Mail Messenger. Service of documents on Advertiser go to Sir Keith 
Murdock, 31 Waymouth Street, Adelaide, South Australia 5000, Australia. Advertiser is a 
subsidiary of Rupert Murdock’s News Coiporation, which is headquartered in New York City. 

24. Defendant Amy McNeilage is the Education Reporter for The Sydney Morning Herald 
headquartered at Fairfax Media, 1 Darling Island Road, Pyrmont NSW 2009, Australia and, on 
infoimation and belief, a resident of the State of New South Wales, Australia. 

25. The Sydney Morning Herald is part of Fairfax Media Publications Pty Ltd. (“Fairfax”), 
which is a registered Australian company, ACN 003357720, located at 1 Darling Island Road, 
Pyrmont NSW 2009, Australia. 

Personal Jurisdiction 

26. Every day of the year, both The Advertiser-Sunday Mail Messenger and The Sydney 
Morning Herald offer/sell their newspapers through the Internet and agents to residents of New 
York State, which amounts to transacting business in New York under CPLR 302(a)(1). 

27. The “Australian Community” is a New York non-profit organization that has about 
20,000 members whose mission is to connect Australians living in New York through social, 
professional and charitable initiatives. (Ex. N, http://www.aucommunity.org/). Many of its 
members in New York subscribe electronically to The Advertiser-Sunday Mail Messenger and 
The Sydney Morning Herald, which often provide articles pertinent to this community in New 
York. 
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28. The Advertiser-Sunday Mail Messenger and The Sydney Morning Herald websites offer 
for sale, sell, and deliver various goods and services through their websites that also allow the 
transmittal of information between Defendants and their readers, between their readers and 
between other companies and their readers. 

29. The Advertiser-Sunday Mail Messenger online “provides its audience with the 
opportunity to become involved and be engaged on issues and stories, through debate and social 
media.” 

30. The Sydney Morning Herald online provides “access to exclusive discounts, events and 
competitions, unlimited access to our award-winning tablet apps, interactive quizzes, crosswords, 
Sudoku free in the iPad app.” Both are highly interactive websites that qualify as transacting 
business in New York. See Citigroup Inc. v. City Holding Co., 97 F.Supp.2d 549, 564-66 
(S.D.N.Y. 2000). 

31. News Corp is headquartered in New York City and identifies itself with News Coip 
Australia under the caption “Who We Are.” (Ex. M). Since News Coip Australia owns all of 
Advertiser, News Corp’s identity includes Advertiser, so Advertiser is present in New York. 

32. The causes of action arise from the Defendants publications of their articles online, and, 
in the case of Fairfax also print newspapers, which are all part of Defendants transacting business 
in New York under CPLR 302(a)(1). See Johnson v. Ward, 4 N.Y.3d 516, 519 (2005). 

33. The Defendants committed tortious acts without the state causing economic injury to a 
resident within the state while persistently conducting business in New York and soliciting 


subscribers. CPLR 302(a)(3). Persons committing tortious acts using the Internet should expect 
to be within the personal jurisdiction of a state at which the tortious acts were directed. 
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34. In addition, Tory contacted Roy at his email address and subsequently telephoned him at 
his New York County telephone number to interview Roy for her second article. She also 
contacted another lecturer in the Male Studies courses in New York, Professor Miles Groth. 

Facts 

Tory Shepherd’s culpable conduct 

35. The psychological-bacchanalian frenzy of the two zealot reporters (they believe there are 
two sides to every story: the extreme feminist side and the intemperate politically correct side) 
began when Tory, on or about January 9, 2014, contacted Dr. Gary Misan at the University, 
asking about the Male Studies courses, and claimed that Roy, the creator and slated teacher for 
the “Males and the Law” section of one course, had been “identified as belonging to extreme 
right wing groups in the USA.” 

36. Roy used to play right wing forward for a few rugby teams, perhaps that was what Tory 
meant; otherwise, it was totally false. 

37. Tory’s questioning of Dr. Misan and her subsequent articles show that she knew the 
University was offering the Male Studies courses and that Roy was to teach a section of one. 

38. Shepherd’s January 12, 2014, article in The Advertiser-Sunday Mail Messenger was 
headlined LECTURERS in a ‘world-first’ male studies course at the University of South 
Australia under scrutiny (Ex. C). In her January 14, 2014, article, she wrote “[a]n information 
sheet on the male studies course stating that it would be considered ‘if there is sufficient 
interest,”’ meaning if enough students registered for the course. (Ex. E, Tory Shepherd, 
University of South Australia gives controversial Male Studies course the snip, The Advertiser- 
Sunday Mail Messenger, January, 14, 2014). 
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39. Prior to Tory’s January 12, 2014, article (Ex. C), the Male Studies courses were open for 
registration, which meant the University wanted to see what the enrollment numbers were in 
order to determine whether the courses would be profitable. 

40. Roy had developed a three-week section for one of the courses that was based on the 
quote by Sir William Blackstone from 1765, “So great a favorite is the female sex of the laws.” 

41. The theme of Roy’s section, which would have included three online lectures, 
assignments and online class discussions from New York, was that since the industrial revolution 
(1760-1830), common law countries, such as the U.S., England and Australia, had established 
legal systems that discriminated against men largely to their detriment while discriminating 
against females mainly to their benefit. 

42. Roy and representatives for the University had already reached an agreement on 
compensation and content of the “Males and the Law” section in which he would be paid a 
maximum of $1250 depending on the hours involved. 

43. On the morning of January 10, 2014, Roy read an email from Tory requesting his 
telephone number because as she said, “I’m trying to get in touch for a story I’m doing on the 
UniSA [University of South Australia] course you’re involved with . . . .” By her words, the 
story was to be about the course and Roy’s involvement. 

44. Roy emailed her his number at 7:40 AM that same morning of January 10 th . 

45. On January 12, 2014, Tory published an article in The Advertiser-Sunday Mail 
Messenger without having ever interviewed Roy, apparently to avoid the truth about what he 
would teach. (Ex. C, Tory Shepherd, LECTURERS in a world-first’ male studies course at the 
University of South Australia under scrutiny. The Advertiser-Sunday Mail Messenger, January 
12, 2014). 
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46. That seemed strange. Roy had in the past worked as a writer, political producer and 
researcher for Metromedia News, now Fox 5 News, and Channel 7 Eyewitness News in New 
York City, but he could not recall anyone ever publishing or airing a story and then interviewing 
one of the subjects of the story afterward, which is exactly what Tory did. Perhaps Tory has a 
Dr. Who view of time, or that’s the way the media works in an erstwhile penal colony. 

47. Tory’s failure to interview Roy to determine what he was going to teach in the “Males 
and the Law” section indicates that she was not motivated by the quality of the education offered 
at the University but rather by an intent to defame and disparage Roy, a men’s rights activist, and 
the section he would teach in her effort to abort it by publishing false and misleading 
information. 

48. If Roy had not been a men’s rights advocate, Tory, like any bush league reporter, would 
have first determined what he was going to teach before publishing an article concerning a 
course at a university. 

49. The clear purpose of her January 12 th news article (Ex. C) was to disparage the Male 
Studies courses, denigrate the teachers, defame their reputations and ultimately deep-six the 
Male Studies courses. 

50. Her secondary headline for the January 12th article stated: “Lecturers . . . linked to 
extreme views on men’s rights and websites that rail against feminism.” That statement 
communicated that the content of the courses and the section Roy was to teach inveigh against 
the rights of women. It also defames the course’s lecturers of whom Roy was one. 

51. Tory also wrote in that article, “The course, which has no prerequisites, begins this year 
and will canvass subjects from men’s health to gender bias.” The lack of prerequisites was her 
way of communicating the courses and their sections lacked academic rigor. 
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52. Tory’s malice toward men’s rights activists is not a one-night stand. She has figuratively 
picked up Lizzie Borden’s hatch and set off whacking any men’s rights activist, whom she 
invariably calls MREs (Men’s Rights Extremists), that comes to her attention. 

53. For example in her news article Men’s rights extremists go online ,” The Advertiser- 

Sunday Mail Messenger, January 10, 2012 (Ex. B), she wrote: 

THERE’S a movement that sees males - generally straight, middle-aged, white 
males - as the new oppressed. Seriously. 

They [MREs] have a persecution complex, and aggressively lobby for better rights for 
men - usually at the expense of women. 

[Their] false claims are not just sinister ideas confined to the interwebs - they’re calls to 
action. Men’s Rights Extremists are actively lobbying to change Australian laws. They 
are spreading misinformation and trying to discredit good policies and good programs. 

The MREs ... Dr Flood says . . . have already influenced family law, government policy 
and community attitudes, subtly shifting the balance to better protect perpetrators and 
discredit victims. 

They provide a heady, toxic mix of bitter, self-righteous fury. . . . [T]o come together and 
foment trouble. 

54. Tory’s dedicated purpose in life appears to be cultivating a public hatred toward men’s 
rights advocates, or perhaps she’s just a congenital “Hater of Men” (“HOM”). 

55. Tory did quote from both sides in her January 12, 2014, article, but in order to diminish 
the value of the quotes from the men’s rights advocates involved in the courses, she first painted 
two of the lectures in a negative light by crafting a misleading impression of them so as to mold 
the reader’s reaction right at the beginning of her story into one opposing the courses and 
viewing the lectures as disreputable: 

Two lecturers [which included Roy] have been published by prominent US anti- 
Feminist site A Voice for Men, a site which regularly refers to women as 
“bitches” and “whores” and has been described as a hate site by the civil rights 
organisation Southern Poverty Law Centre. (Ex. C). 
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56. After various other false connotations exploiting her dissembling and prevaricating 
methods of attacking the courses and their creators, Tory quoted from those whom she had used 
in the past to support her anti-men’s rights articles, and those so-called experts she depicted as 
pillars of PC left-thinking society: 

Dr Michael Flood, from the University of Wollongong’s Centre for Research on 
Men and Masculinity, said these types of male studies “really represents the 
margins”. “It comes out of a backlash to feminism and Feminist scholarship. The 
new male studies is an effort to legitimise, to give academic authority, to anti- 
Feminist perspectives.” 

Flinders University School of Education senior lecturer Ben Wadham, who has a 
specific interest in men’s rights, said there was a big difference between formal 
masculinity studies and “populist” male studies. Fie said there were groups that 
legitimately help men, and then the more extreme activists. “That tends to 
manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now 
disempowered’,” he said. “1 would argue that the kinds of masculinities which 
these populist movements represent are anathema to the vision of an equal and 
fair gendered world.” Dr. Wadham said that universities needed to uphold 
research based traditions instead of the populist, partisan approach driven by 
some. (Ex. C). 

57. Tory’s disparagement of the courses, which included the “Males and the Law” section, 
occurred not only without her interviewing Roy for her first article, but with her being totally 
ignorant of what Roy was going to teach. Obviously, when it comes to men’s rights activists, 
she follows the adage “don’t let ignorance or tolerance get in the way of a story” that furthers her 
personal beliefs. Sounds like the three monkeys, or is it the three stooges? (Tory did do a quick 

10 minute interview of Roy for her second article, but by then, as that article makes clear, she 
had accomplished her puipose of aborting six of the eight courses, including the one with Roy’s 
section before it even had a chance at life.) 

58. Flad Tory followed the ethics of her profession and determined the content of the “Males 
and the Law” section before slinging her rabid-feminist mud, her readers, assuming she told 
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them the truth, would have had a completely different impression of that section—one that was 
based on the truth rather than her misleading statements masquerading as facts. 

59. When dealing with yellow, female-dog-in-heat reporting such as that January 12, 2014, 
article, one has to understand what ideologically corrupt reporters like Tory are doing. They are 
not writing for the intellect of the average reader but for her gut. They write not to inform, not to 
enlighten, and not to elucidate, but to propagandize so as to chum the public’s emotions against 
what others, who disagree with her, would say or in this case teach. 

60. The false impression Tory intentionally created—with her chosen words, their 
arrangement, the out of context quotes she took from Roy’s writings, prevarications and the 
selective quotes from others she knew agreed with her snake-oil ideology—was that Roy is evil 
and should figuratively, if not literally, have his tongue cut out to keep him from presenting his 
historical compilation of a legal issue on how the law treated the sexes. 

61. Tory engaged in verbal mutilation of both the section and Roy in order to affect 
censorship. 

62. In creating her spite filled tapestry of an “inappropriate” course section, this Haipy 
harped on the following descriptions of Roy in her January 12, 2014, article, and, by inference, 
the “Males and the Law” section he created and would teach: “extreme” right-winger, “anti¬ 
feminist,” associates with persons who use language Tory disapproves of, believes one 
remaining source of power in which men still have a near monopoly is the right to bear arms, 
calls women’s studies “witches studies,” wants to eliminate the rights females have as humans, 
and believes females oppress men. 

63. So is Tory’s intended impression of the “Males and the Law” section and Roy correct, 
partially correct, politically correct, evolutionarily correct or some combination? Let’s see. 
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64. In the 1960s, as an SDS activist engaging in civil disobedience against the Vietnam War, 

Roy was repeatedly accused of espousing communist doctrine. Today, Tory accuses him of 

propagating right-wing, extremist anti-female tenets and inferring such would undoubtedly be 

included in the “Males and the Law” section. 

Roy “[has] been li nk ed to extreme views on men’s rights and websites that rail 
against feminism.” (Ex. C). 

65. Such words carry all the imagery of armed ISIS lunatics and suicide bombers, which was 
her intent. 

66. Contrary to Tory’s false accusations, the political belief system espoused by Roy—based 
on the Declaration of Independence and the U.S. Constitution—has not changed since the 1960s, 
only the epithets that conformists use to scare others into agreeing with their self-righteous, self- 
serving, bigoted and hypocritical beliefs in order to censor views they disagree with. 

67. Roy does describe himself as an anti-feminist because by his definition of feminism, he’s 
too intelligent not to be. He’s also anti-commie, anti-nazi, anti-bigot and anti-ignorance. 

68. Tory, however, uses the term, “anti-feminist,” to depict Roy as an anti-female, modern- 
day pariah, but she not only never asked Roy what he meant by “feminist” or “feminism,” she 
failed to define what she meant by such. Was she referring to Mary Wollstonecraft’s brand 
described in A Vindication of the Rights of Woman: with Strictures on Political and Moral 
Subjects (1792); was she referring to First Wave, Second Wave, Third Wave or Run-For-The- 
Hills feminism? Readers of her articles have no way of knowing, but the tenor of the times to 
which the ignorant often blindly subscribe has “anti-feminist” connoting the same thing as “anti¬ 
female.” 

69. Roy defines a feminist as a person who believes that an accident of nature, being bom 
female, made her superior to men in all matters under the sun. One who believes men are guilty 
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until they prove themselves innocent, and that females are innocent until proven guilty, but even 
then a guy is still blamed for what the female did. 

70. Another definition Roy relies on is that used by “Women Against Feminism” that real- 
life feminism has come to mean the “vilification of men, support for female privilege, and a 
demeaning view of women as victims rather than free agents.” Tory is definitely a feminist by 
both definitions—a hard-line, avid hater of men’s rights activists who is jealous of their 
accomplishments. 

71. Tory used “anti-feminist” in her January 12, 2014, article as a disparaging term that 
communicated the “Males and the Law” section would be taught by “refer[ing] to women as 
‘bitches’ and ‘whores,’” “rail against feminism [female rights],” and propagate “hate” toward 
51% of the population. (Ex. C). 

72. The falsity in her disparaging characterization is that the section is based on the history of 
the law. Since Roy was not around to write those laws, his views of the likes of Tory play no 
part in that history, unless Tory and her fellow man-hating travelers re-write history to give Roy 

a role he never had. 

73. As for associating with persons who use language defined by Tory as “inappropriate,” 
Tory is not an American, although perhaps a descendant of unwelcome Britishers from Botany 
Bay, so it is somewhat understanding that she does not comprehend the right of association or 
speech guaranteed by the First Amendment to the U.S. Constitution. 

74. Tory, like most PCers, use the word “inappropriate” to appropriate the free speech of 
others that upsets their subjective sensitivities, which often requires them to schedule an extra 
session with their therapists. 
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75. On information and belief, Tory must have uttered a disparaging word about men when 
going through the trouble of maintaining blonde hair at her age and plucking her eyebrows in a 
vain effort to remain attractive, or as she said on facebook “F**k yeah. All it takes is two inches 
of makeup and three hours of hairspray!” 

76. In her January 12, 2014, article (Ex. C), Tory used her guilt-by-association and 
disparagement of speech she disagrees with to communicate that the “Males and the Law” 
section was part of a “right wing” conspiracy of groups with “extreme” views against females. 
Once again, the course section is simply a summary of the history of the law concerning the 
sexes, and, unless the Masons wrote all those laws, there is no right, nor left wing conspiracy at 
work—other than the one that Tory belongs to in demanding preferential treatment for her sex. 

77. As for mainly men exercising their right to bear arms in the U.S.—it’s the truth, look at 
the statistics. More importantly, what Tory was really attacking as extreme was Roy advocating 
that men exercise their Second Amendment right. (Ex. C). So, how can the exercise of a right 
be extreme? It can’t. 

78. The “Males and the Law” section did not even touch on the U.S. Constitution’s Second 
Amendment, but how could Tory have known that since she never reviewed the section’s 
contents. She simply saw it was going to be taught by one who was not a sycophant of the 
politically correct, so she created the false impression that Roy would advocate in his section 
using lefties and females for target practice. 

79. The concept that Roy’s “out-of-context quote” was communicating is that the Second 
Amendment is crucial for preserving liberty. When a government effectively eliminates the 
rights that the members of a distinct group, such as men, are entitled to, the rights that are left, if 
any, are their remaining sources of power. The very reason for rights is to allow the individual 
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or individuals to exercise power against a government that treats them as less than human. For 
example, free speech is the power of the pen, the right of association is the power to organize, 
and the Second Amendment is to give people a fighting chance against unjust state violence, 
such as what occurred in 1776, 1848 Paris, 1956 Hungary, 1968 Czechoslovakia, 2011 Syria, 
2014 Kiev and so on. 

80. Tha nk goodness for Australians that Tory was not around for Australia’s battle against 
the Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending 
up as Japanese “comfort girls” or suffering the fate of Nanking, China. 

81. The witchcraft label has been historically applied to practices people believe influence 
the mind, body or property of others against their will. Hard-line feminist linguistics, replete 
throughout Women’s Studies programs, is an obvious effort to control thought, speech and 
action. As George Orwell wrote, “if thought corrupts language, language can also corrupt 
thought,” “Politics and the English Language ,” 1946, and once thought is corrupted, so is a 
person’s beliefs, and corrupted beliefs are the real power for controlling people against what 
otherwise would be their free will and self interest. Hardline feminist Newspeak spreads by 
imitation, and like all ideologies, it is ready to relieve a person of having to think. 

82. Tory’s tactic with her “witches studies” reference, as with her other grabs for emotions 
via superficial out-of-context reporting, was meant to censor the historical research of a men’s 
rights advocate that showed the law has generally treated females in a preferential fashion since 
the Industrial Revolution. 

83. Tory simply exploited the modern-day stupidity that free speech is only allowed when it 
conforms to tenets Tory and the politically correct hold sacred. Those who do not conform must 
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be silenced, so the “Males and the Law” section was aborted. Then again, maybe she was afraid 
it would use the same linguistic tactics as Women’s Studies, making it “Warlock Studies.” 

84. On eliminating the rights of females, every case brought by Roy sought equality of rights 
between the sexes. Each case would have eliminated preferential treatment of females. Tory 
criticizes the cases because for her equality means that “All animals are equal, but some animals 
are more equal than others.” George Orwell Animal Farm, last page. 

85. For example, in the Ladies Nights’ case against New York City nightclubs, males have to 
pay $20 or more just to enter a nightclub while females enter for free. Is that fair, especially 
when the average lady makes more on a per unit of time basis than the average guy—$1.08 to 
$1.00, when last 1 looked at the U.S. Bureau of Labor Statistics. 1 The average male makes more 
money over all, however, because he works longer hours. 

86. Tory used her false representation of the cases to infer that the “Males and the Law” 
section and Roy would promote the derogation of rights for females. If anything, the section 
illustrated the importance that the laws act toward each sex with a blindfold so that the rights of 
both are protected. 

87. On oppression by females, if she’s hot, she can walk all over Roy in her stiletto heels. 
(Tory actually quoted the last clause of this sentence from the Original Complaint as the 
secondary headline for a June 18, 2014, article (Ex. F), but in order to create a false impression 
of Roy as a lawyer, she left out the qualifier “Seriously, however,” which followed the quoted 
clause). 


1 Calculating this number requires using the U.S. Department of Labor, Bureau of Labor Statistics, Time Use Survey 
2007, Table A-l. 
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88. Seriously, however, the Violence Against Women’s Act was written by the Feminist 
Majority and NOW’s Legal Defense Fund. Under a section of that Act, American men are 
targeted by allowing their alien wives or alien girlfriends to accuse them of some phony abuse. 
The Department of Flomeland Security will then hold secret proceedings to determine whether 
the abuse occurred, but the one person barred from the proceeding is—you guessed it—the guy 
accused of the abuse. The only evidence the Department allows comes from the alien female, 
her lawyer and feminist consultant—both are usually paid for by the U.S. Government. That’s 
not the back of the bus—the man is not even allowed on the bus. Lie’s left at the station as the 
ultra-feminist VAWA Unit in Vermont runs over his career and reputation. 

89. That section of the Act is nothing more than a corruption of the truth reached in a 
kangaroo administrative hearing under the abandonment of due process of law, which was 
primarily intended to harm men by the hard-line feminists who wrote it. 

90. Now, to be fair, a word Tory should look up, American females can find themselves in a 
similar position, but the vast, vast majority are guys targeted by the ultra-feminists because they 
knew guys were the ones trying to escape them by going overseas for girlfriends and wives. 

91. The purpose of Tory’s statement that Roy “argues that feminists [females] oppress men 
in today’s world” was to depict Roy as paranoid and the “Males and the Law” section as the 
ranting of a paranoid lawyer. (Ex. C, Tory Shepherd, LECTURERS in a world-first’ male 
studies course at the University of South Australia under scrutiny. The Advertiser-Sunday Mail 
Messenger, January 12, 2014). 

92. Tory didn’t bother to consider the truth or falsity of her statement because her purpose 
was to abort the “Males and the Law” section by scaring the University into believing that the 
section’s content was delusional because a paranoid had prepared it and would teach it. 
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93. Tory, besides inventing her own false statements and false innuendos about the “Males 
and the Law” section and Roy in her hostile desire to prevent the teaching of a section the 
contents of which she was ignorant, also enlisted the aid of pejorative quotes from “girlie-guys” 
who hope that by being PC sycophants, they can avoid being hexed by the likes of Tory. 

94. Statements attributed to Dr. Michael Flood that Tory republished in her January 12, 2014, 
news article (Ex. C) included: 

a. “‘[Tjhese types of male studies ‘really represents the margins.’” 

b. ‘“It comes out of a backlash to feminism and feminist scholarship. The new male 
studies is an effort to legitimise, to give academic authority, to anti-feminist 
perspectives.’” 

95. But did this alleged expert read any of the courses outlines? Don’t know because Tory 
does not say, but her article clearly infers that Flood’s disparagement of the courses and their 
creators, which included Roy and his section, relied on some information about Roy and the 
section that were not included in the article. 

96. Flood obviously sides with Tory, and if he lived in America in 1776 would have also 
sided with the Tories, since the founding fathers were responding to injustices and clearly 
outside the main body of the British Empire. 

97. Tory and Flood, however, rely on the term “margins” to hold the courses and its creators 
up to contempt, ridicule and moral discredit. 

98. Another alleged expert Dr. Ben Wadham is a lecturer at Flinders University, which was 
founded all of 40 years ago and is ranked at 431 in the bottom half of the QS World University 
Rankings of 2013, who was used by Tory to disparage the proposed course section and Roy with 
statements she republished such as: 

a. “‘populist’ male studies” 
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b. Roy belongs to ‘“a more hostile [men’s rights] movement. . . 

c. “‘[T]he kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.”’ 

99. So, did Wadham read any of the course outlines? Don’t know because Tory does not say, 
but her article clearly infers that Wadham’s disparagement of the courses and its creators, which 
includes Roy and his section, relied on some information about Roy and the section that the 
article never provided. 

100. Wadham surely would have opposed the progressive programs of Teddy 
Roosevelt because they were “populist,” and he would have gleefully “crucif[ied] mankind upon 
a cross of gold” because William Jennings Bryan was a “populist.” 

101. Tory and Wadham, however, rely on the term “populist” to hold the courses and 
their creators up to contempt, ridicule and moral discredit. 

102. Flood and Wadham belong to Tory’s stable of alleged experts, or more accurately 
media hungry lackeys, whom she quotes in her articles to further her spiteful anti-men’s rights 
beliefs under the disguise of objectivity. 

103. Take the hardcore feminist partisan Flood for example. Fie used some of the 
same dirty tricks that Nixon’s CREEP (Committee to Re-elect the President) did in 1972. Flood 
misrepresented himself as a separated father in order to infiltrate the Fathers4Equality 
organization in Australia. Under his Mata Flari disguise, he then tried to discredit that father’s 
group by sending out fraudulent letters to members of the Australian parliament to make it 
appear that members of the organization were unstable. 

104. Often, the statements Tory uses from so-called experts attacking any man who 
disagrees with her are replete with the trigger words of PC obloquy common in today’s societies: 
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“extreme,” “discredit victims [females]” and “protect perpetrators [males].” For example, in her 
articles: 


a. Tory Shepherd, Men’s rights extremists go online ,” The Advertiser-Sunday Mail 
Messenger, January 10, 2012 (Ex. B): 

“Dr Flood says [Men’s Rights Extremists] have already influenced family 
law, government policy and community attitudes, subtly shifting the 
balance to better protect peipetrators and discredit victims.” 

“[Dr. Flood] says the internet has transformed them [MREs] and allows 
them to appear a ‘massive horde’ out of proportion to their actual 
numbers.” 

b. Tory Shepherd, Carnivorous men ’ versus ‘lying bitches ’ in sex war, 
news.com.au, July 17, 2012 (Ex. G): 

“[Dr. Flood] said vitriol and extremism were rife online. Fie said the false 
rape allegation claims were a standard way men’s rights activists tried to 
discredit rape victims. ‘It ends up disempowering victims and protecting 
perpetrators’, he said, adding that false rape allegations were rare . . . .” 

105. Joseph McCarthy and Roy Cohn would have been proud of Tory’s effort even 
though those two were anti-communist while Tory is a Zil lefty. Polar opposites, but they used 
the same tactics, just like the Nazis and Soviets did. 

106. In McCarthy and Cohn’s days, certain words were used to label persons and their 
creative works as anathemas and affronts to decent thinking people, words such as 
“communistic,” “red,” “commie sympathizer,” and “fellow traveler.” Today Tory and the 
hardcore feminists use the opprobrium associated with words such as “anti-feminist,” “right 
wing,” “extreme,” “hardline,” and “masculine.” 

107. The hunters of communists in the 1950s had their “blacklists,” which were kept 
by private organizations and used by the media to silence lefties, prevent the publication of their 
works, exile them from academia and destroy their reputations and prospective economic 
advantages. Today the hunters of the evolutionarily correct keep their “pinklists” on the Internet, 
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thanks to the many rabid feminist bloggers out for revenge because they were not asked to the 
senior prom. 

108. These “pinklists” serve the same purpose as the 1950s blacklists, only today the 
lefties are doing the hunting, ostracizing and destroying with unsubstantiated and false 
accusations. 

109. Tory’s second article on the male studies course was dated January 14, 2014, and 
she headlined it: University of South Australia gives controversial Male Studies course the snip. 
(Ex. E, The Advertiser-Sunday Mail Messenger, January 14, 2014). 

110. Why did she use the word “snip”? Tory’s a reporter and presumably chooses her 
words carefully for the impact she wants to have on her readers. Snip means to make a quick 
cut. Were her hate-filled desires for the emasculation or circumcision of men’s rights advocates 
at work? At the very least, the word connotes further feelings of ill will toward the Male Studies 
courses and its men’s rights creators. 

111. In her second article, Tory reports that most of the Male Studies courses, 

including the section that was to be taught by Roy, were canceled and clearly credits her false 

and obloquious first article with the “snip”: 

The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had links to extreme men’s rights organisations that 
believe men are oppressed, particularly by Feminists. 

The university yesterday said two short courses that would cover male health and 
health promotion programs targeting males had been approved, that “no other 
courses have been approved” and that only university staff would teach the 
courses. 

A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not “endorse or support the 
controversial comments on gender issues” revealed in [the January 12, 2014] 

Advertiser. 
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112. In her closing quote, Tory makes clear that in today’s world colleges can teach 

anything so long as it is consistent with hardcore feminist ideology. Tory does this by 

intentionally and misleadingly equating “anti-feminist” with “anti-women” positions: 

National Union of Students president Deana Taylor said a course like that 
proposed for the university provided “a dangerous platform for anti-women 
views”. 

(Ex. E, Tory Shepherd, University of South Australia gives controversial Male Studies course the 
snip. The Advertiser-Sunday Mail Messenger, January 14, 2014). 

113. Tory, however, wasn’t satisfied with axing Roy’s course section about which she 
knew next to nothing. Her prejudice against men’s rights activists drove her to dance on the 
grave of knowledge and ideas she disagreed with so as to assure such would not be resurrected in 
the future at the University or any other college. Her emotional rant against the Male Studies 
courses and their creators, which included Roy and his “Men and the Law” section, continued in 
her news article of nearly pure common law calumny headlined: Pathetic bid for victimhood by 
portraying women as villains, Tory Shepherd, The Advertiser-Sunday Mail Messenger, January 
14, 2014 (Ex. H): 

a. But I’m pretty keen to go over some of the ground that’s been covered this 
week after uncovering plans to have a Male Studies course at the 
University of South Australia. 

With this statement, Tory expressed her intent to repeat her prior false accusations in a new issue 
of The Advertiser-Sun Mail Messenger in order to once again morally discredit the courses and 
their creators. 

b. Big ups to UniSA for having the sense to reject anything li nk ed to those at 
the very fringe of the men’s rights spectrum . . . overseas ring ins. 

Here Tory falsely states and infers the creators and Roy belong to a lunatic fringe, which carries 

the imputation that they and he are not wholly sane. The only fringe Roy belongs to is that part 
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of the dwindling population that believes men are, according to biology, human beings, and 
therefore, according to Thomas Jefferson, have rights. Tory also likens the creators and Roy to 
criminal gang members. “Ring in” is an MS-13 gang term meaning members that are called to 
help in gang wars and fights (sounds a little like Tory). Roy has never been a criminal gang 
member unless the rugby teams he used to play for are considered criminal gangs. 

c. You’d think I’d shut up now the plans are off the table, but it’s really 
important to get across the bigger picture. See, most people probably 
think that the men’s rights guys I was talking about - the ones who 
habitually call women names, argue that they routinely make up rape, and 
put it about that women either incite their own domestic violence or are 
the abusers themselves - are just circle-jerk misogynists. 

This shows that Tory is effectively driven by her hatred of men’s rights advocates to convince 

her readers of the demented view based on undisclosed false factual connotations that there 

exists a world-wide conspiracy to strip women of their rights. She also explicitly states some of 

the imputed defamations of her two former articles (Ex. C and Ex. E) in the second sentence. 

Roy, however, does not “habitually call women names,” he only habitually calls extreme 

feminists names. Roy does not argue that women routinely make up rape; he argues that false 

allegations of rape range from 1.5% to 90% depending on the geographical location and study 

methodology. False allegations of rape. The Cambridge Law Journal 65, Rumney, P. (2006). 

Similarly, he does not argue that women are abusers; he cites statistics from 2007 that 38.7% of 

child victims were maltreated by their mothers acting alone and 17.9% percent were maltreated 

by their fathers acting alone. U.S. Dept. Of Health & Human Services, Child Maltreatment 

2007, p. 29. As for circle-jerk, not quite sure what Tory means by that, never having been to 

one, but 1 am sure she has. 

d. They are - misogynists, I mean. And we’re talking old-school misogyny - 
the hatred of women - as well as the new-school misogyny - entrenched 
prejudice against women. 
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As Roy told the U.S. Southern District Court for New York in the Ladies’ Nights case, “one 
can’t hate that which one lusts after.” 

e. Not just harmless condescension or unthinking stereotypes, but some 
serious anger. 

The imputation from “serious anger” coupled with Tory’s out of context quote about Roy’s 
statistically accurate statement that men own most of the guns in America, is, as interpreted by 
the popular website We Hunted the Mammoth, “that men’s rights activists may have to take up 
arms against the evil Feminists who run the world.” (David Futrelle, Australian ” Male Studies ” 
initiative underfire because of its connections to raving misogynists; raving misogymists blame 
feminists, January 13, 2014, Ex. 1). Perhaps against the Government, but Roy never advocated 
firearms against the politically deluded. 

f. The problem is, the circle is no longer closed, no longer just a bunch of 
angry guys in a basement. They’re trying to get up the stairs and into the 
light. They want to play outside with legitimate experts in men’s issues . . 

Roy is not now, nor has he ever been a troglodyte, and to his knowledge, he is not illegitimate. 

g. It’s a classic tactic, used by pseudoscientific fraudsters. Adopt the 
language of the actual scientists. Find odd reports and old stories, random 
statistics and shocking anecdotes, and stitch them into a Flannibal Lecter- 
style creation that mimics valid inquiry. 

With this statement, Tory invoked the criminal and civil wrong terminology of fraud to assert 
Roy was a fraudster, but she could not possibly have concluded that what Roy was going to teach 
about the law was false because she did not know the specifics of what he was going to teach. 
Even a blind zealot on a crusade, such as Tory, must still have a portion of her brain entertaining 
serious doubts when describing that which she lacks knowledge about. The “Males and the 
Law” section was largely based on law review articles from the mid-1800s to the early 2000s, 
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including one commissioned by Congress for the federal court in New York. Tory did not know 
any of that, but went blindly ahead accusing Roy of fraud. The “odd reports and old stories, 
random statistics and shocking anecdotes” that’s Tory’s specialty, if a lawyer used such to create 
a false impression, he’s risking his license—something Tory is not constrained by. As for the 
imputation that Roy is Hannibal Lecter creating a Frankenstein course section of evil, “Males 
and the Law” just presents what the law was and is, and Roy is neither a serial killer nor a 
connoisseur of human flesh, which would definitely break his Kathy Freston “The Lean” diet. 

h. Try to sound like the real deal, and look enough like them to fool some 
people, some of the time.” 

Just more unsubstantiated accusations of fraud, but at least Tory is consistent in her falsehoods 
and obloquy. 

i. Poor boys, trying desperately to claim the mantle of victimhood. It would 
be pathetic if it wasn’t for the fact that they are trying to make women into 
villains at the same time. 

Tory confirms that her classification of Roy as “anti-feminist” means anti-female by her “women 
into villains” remark, but here, as elsewhere, she fails to disclose any of the information on 
which she based that classification. Anti-feminist is not anti-women and Tory, a reporter, knows 
that. Making such a stereotype classification by equating anti-feminist with anti-women smacks 
of recklessness—if not an intentional effort to hold up Roy to contempt from Tory’s readers. So 
why did she do it—hatred of Roy, a men’s rights advocate. Now, to be fair, it is possible that 
Roy belongs to both “anti” groups, but considering that since the age of 8 years, he has spent a 
lot of time and money chasing girls, he’s definitely not anti-women, although such might be why 
he’s now a “poor boy.” As for “claim[ing] the mantle of victimhood,” Roy considers himself 
more of a target—hopefully a moving target. 
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j. It could be dismissed if they weren’t trying to creep in where they are not 
needed, or wanted. 

Once again, Tory makes a statement without disclosing the information on which it was 
apparently based. How did she know the students at the University did not want the slated Male 
Studies courses, which included learning how the law over the past 250 years discriminated 
based on sex? Did she take a poll—no. She simply assumed the students did not want the 
courses before the University even had a chance to carry out its usual procedure for determining 
whether enough students registered for the courses. Such an assumption is obviously reckless, 
especially for a newspaper article listed under “News.” 

k. It could be dismissed .... If they weren’t trying to lobby for law changes 
or to brainwash people into thinking black is white. 

Tory’s contempt for men’s rights advocates, including Roy, is so extreme that, as this quote 

communicates, they should be denied the right to petition their governments for a redress of 

grievances. Driven by such ill will, she then makes the unsubstantiated accusation that they, 

including Roy, are in fact “brainwash[ing] people.” By the time Tory wrote this article, she had 

interviewed Roy and knew that his section was on the history of the law concerning sex 

discrimination. (Tory Shepherd, University of South Australia gives controversial Male Studies 

course the snip. The Advertiser-Sunday Mail Messenger, January 14, 2014, Ex. E). Tory chose 

to ignore what she knew in order to accuse Roy of brainwashing when all he would have done 

was present legal history on a particular issue. 

l. But these guys drown out any real discussion with their endless angry 
spittle. And that’s the real bitch. 

The term “angry” is used today not to describe a human emotion but to derogate, mainly men, as 
barbarians. For example, “angry white men” raises the specter of guys in sheets burning crosses 
and worse. As a reporter, Tory is adept with words and their connotations. She intentionally 
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chose “angry” to communicate that the courses’ creators, including Roy, had breached the gates 
and were flooding civil discourse on sex discrimination with their innate savagery. As for the 
word “spittle,” apparently she was evoking images of ranting, zealots spewing forth more than 
lunatic ideology in order to further denigrate the courses’ creators. 

114. Tory’s unslaked spite and hostility for Roy in particular is evinced in her June 18, 
2014, news article concerning this legal proceeding, which she titled: Men’s rights campaigner 
Roy Den Hollander attacks The Advertiser’s Tory Shepherd in bizarre legal writ filed in New 
York County, The Advertiser-Sunday Mail Messenger, June 18, 2014, (Ex. F). 

115. Tory wrote and published to her large audiences: 

“I probably can’t bang on too much . . . .” 

“[B]ang on” connotes verbally hammering Roy until he is at least figuratively six feet under and 
his reputation as an attorney in such shatters that he dare not again raise his voice in defense of 
men’s rights or file a case seeking to enforce such rights. 

116. Driven by her irrational hatred of Roy, Tory even apparently relinquished part of 
her privilege of confidentiality with her lawyer and mostly likely ignored her lawyer’s advice 
when she wrote, 

“Mr Den Hollander, representing himself, has penned a legal document. . . that 
cannot remain between me and my lawyer. It’s gold and genius like this should 
be shared.” (Ex. F). 

117. Tory’s June 18, 2014, article defamed Roy in his profession as an attorney. Roy 
has practiced for nearly 30 years in state and federal courts and following law school had been an 
associate at Cravath, Swaine & Moore. 

118. Tory’s false statements imputed dishonesty, deception and professional 
misconduct, which were injurious to Roy’s profession. 
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119. Tory wrote and published: 

a. “[B]izarre legal writ. . . 

The word “bizarre” connotes there is something off or odd about Roy’s actions as a lawyer, he is 
legally incompetent and infers that others who may consider hiring him as a lawyer should not. 
Tory ignores the obvious that among civilized persons there is nothing odd about using the legal 
system to enforce one’s rights. 

b. “UniSA [the University] was planning a course in men’s studies that included 
men with li nks to US men’s rights extremists . . . .” 

Repetition is a disparaging technique that Tory uses well, but in this news article in a different 

edition for The Advertiser-Sunday Mail Messenger from her other articles, which makes it an 

independent and new libel, her “extremists” remark is clearly aimed at Roy’s professional 

reputation as an attorney and officer of the courts before which he practices. It is also false 

because none of the men’s rights advocates that Roy has represented or communicates with are 

“extreme.” They are merely advocating for equal treatment under the law. 

c. “Mr Den Hollander is a proudly ‘anti-feminist’ lawyer .... 

The “anti-feminist” remark is another repetition, this time in a different issue of The Advertiser- 
Sunday Mail Messenger, the meaning of which was dealt with above at || 67-71. 

d. Roy believes in “censor[ship of] a journalist. . . .” 

Anyone advocating censorship in a democracy is morally discredited, especially a lawyer who 
perverts his oath to infringe the free speech of others. The legal protections for free speech, 
however, do not extend to false defamatory statements made intentionally or with reckless 
disregard. Tory’s statement that Roy supports censorship of the media is false and recklessly 
made because she failed to distinguish between protected and unprotected speech or inform her 
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readers that Roy had worked in the news media. Had she done so, her readers would have 
questioned the accuracy and motivation for such a statement. 

e. Roy is “an extremist by sounding like an extremist.” 

More of Tory’s favorite word for disparaging men’s rights activists, still just as false as 
previously. 

f. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 
Tory’s sarcasm of “Brilliant, no?” is just another way to say “stupid” and “unintelligent.” 
Characterizing the work product of an attorney in such terms discredits his reputation as a lawyer 
and clearly harms his occupation, which, of course, is what Tory intended. 

g. “In the men’s rights vernacular, ‘girlie-guys’ are usually known as 
‘manginas’. The terms refer to males who believe in equality for women . . 

99 

Here Tory communicated the clearly false connotation that Roy does not believe in equality for 
women because he demeans males who do by calling them “girlie-guys.” Had Tory actually 
reviewed the civil rights cases brought by Roy, she woidd have realized that those cases were 
predicated on equal rights for both sexes. But she did not, so this statement was also recklessly 
made. 

h. “Why on Earth give such a man more publicity? But it’s important, I 
think, to remain aware and wary of people like Mr Den Hollander.” 

Tory’s connotation with this quote is that Roy the attorney is so malevolent that Tory, the 

epitome of all that is true and just, must warn her audience of 1,750,000 readers to be suspicious 

of and guarded against Roy and other men’s rights advocates like him. As usual, Tory fails to 

provide any facts as to her conclusion, but her readers clearly received the message and assumed 

that Tory knew what she was talking about. 
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i. “I suspect the people at UniSA [the University] who flirted with the idea 
of bringing him [Roy] over to teach may not have really understood his 
philosophy.” 

Tory made an assumption here and communicated that she “really understood [Roy’s] 
philosophy” even though she interviewed him for all of 10 minutes. She imputes that his 
philosophy is morally bankrupt, which is what Tory wanted to communicate in order to justify 
her articles. Tory’s false attribution of a reprehensible philosophy to Roy stereotypes him with 
all her other boogiemen whom she calls Men’s Rights Extremists. 

120. Tory is clearly adept at ignoring the facts, making up false facts, dissembling, 
prevaricating and using exaggerations and half truths to denigrate those she bears such 
unrelenting hostility toward—men’s rights advocates. 

121. At the very least, Tory published her articles with reckless disregard for their 
falsities, without regard to their consequences and under circumstances where a reasonably 
prudent person would have anticipated that injury to other human beings would follow. 

122. Tory, like a rooster, crows over her success at intentionally using illegal tactics to 
gain her hate-filled way against men’s rights advocates, such as Roy, when she wrote: 

a. “A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not ‘endorse or support the 
controversial comments on gender issues’ revealed in yesterday’s Advertiser.” 

(Tory Shepherd, University of South Australia gives controversial Male Studies 
course the snip. The Advertiser-Sunday Mail Messenger, January 14, 2014, Ex. 

E). 

b. “After The Advertiser revealed UniSA was planning a course in men’s studies 
that included men with links to US men’s rights extremists, the course was 
canned.” (Tory Shepherd, Men’s rights campaigner Roy Den Hollander attacks 
The Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, 
The Advertiser-Sunday Mail Messenger, June 18, 2014, Ex. F). 

123. Before publishing her June 18, 2014, news article (Ex. F) defaming Roy’s 
reputation as an attorney, Tory advertised the article on her twitter account texting: “Elarpy, dog- 
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in-heat bacchanalian reporter. Nicest thing anyone’s ever said about me.” (Ex. J, Tory 
Shepherd, Tweet, June 17, 2014). Her admission that some of the statements about her in the 
original Complaint were virtuous and respectable, synonyms for nice, eliminates any claim for 
defamation that she may harbor bringing. 

Amy McNcilaqc’s culpable conduct 

124. Amy, The Sydney Morning Herald reporter, threw her torch onto the electronic 
bonfire of knowledge unapproved by the de facto PC Ministry of Truth with her January 14, 
2014 article. (Amy McNeilage, University of South Australia distances itselffrom males studies 
proposals. The Sydney Morning Herald, January 14, 2014, Ex. D). 

125. Amy clearly knew the Male Studies courses in which Roy was to teach a section 
were being offered by the University, since she wrote “the courses, which were criticised in the 
media . . . .” (Ex. D). 

126. Amy set out to injure the courses’ creators by preventing the courses from being 
taught through her publication of disparaging comments about the courses and its men’s rights 
creators, including Roy’s “Males and the Law” section and Roy. 

127. In doing so, she published false and misleading information and created false 
impressions concerning the section that Roy would have taught. 

128. Amy, most likely driven by an unbalanced urge to punish men for every stupid 
decision she ever made, was motivated by ill will toward the Male Studies courses and its men’s 
rights creators, which is plainly demonstrated by the chart at the head of her “male-baiting” 
article that stereotypically makes false-insulting statements about the courses and their creators, 
including the “Males and the Law” section: 
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(Ex. D). 

129. Amy uses the false and misleading appellation “hardline anti-feminist advocate[]” 
in her lead sentence to open her McCarthyite assault of false factual connotations and 
unsubstantiated accusations motivated by her ill will against the courses and its creators, 
including the “Males and the Law” section and Roy. 

130. To aid her spiteful effort to cancel the courses and thereby intentionally interfere 

with the interests of the courses’ creators in having the courses taught at the University, Amy 

enlisted a like-minded censor to quote from: 

National Union of Students president Deanna Taylor said it was concerning that 
the academic who founded the course, Associate Professor Gary Misan, was 
linked to the controversial Americans. “It’s a slippery slope once you open the 
door to people with these views and give them a platform . . . it’s not long before 
proposals like the ones that were rejected actually get approved” she said. 

(Ex. D). 

131. A journalist, rather than an ideologue bubbling with hostility toward men’s rights 
advocates, would not have allowed this call for censorship to stand alone by balancing it with 
something along the following lines: 
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To impose any strait jacket upon the intellectual leaders in our colleges and 
universities would imperil the future of our Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet be made. 

Particularly is that true in the social sciences, where few, if any, principles are 
accepted as absolutes. Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain free to inquire, to study 
and to evaluate, to gain new maturity and understanding; otherwise our 
civilization will stagnate and die.” 

Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 (1967)(Brennan, 

J.). 


132. The Australian Press Council to which Amy’s newspaper belongs requires that 
“Where individuals or groups are a major focus of news reports or commentary, the publication 
should ensure fairness and balance in the original article.” (Australian Press Council, General 
Statement of Principles at 3, Ex. K). Obviously when it comes to men’s rights advocates, 
“principles” take a back seat to Amy’s hatred and self-righteousness. 

133. Amy’s objective was clear: destroy dissent and political criticism of that which 
she assumes are absolute truths in the social sciences and the only ones that universities should 
be allowed to teach—hardcore feminism and intolerant political correctness. 

134. Her modus operandi, like Tory’s, is to not only castigate the courses but the 
courses’ creators so as to abort the message by making statements about both the message and 
the messengers without regard to the truth or falsity and under circumstances in which a 
reasonably prudent person should have anticipated that injury would follow. 

135. Before publishing her “attack” article, Amy, as with Tory, failed to interview Roy 
to determine what he was going to teach in the “Males and the Law” section. That imputes she 
was not motivated by the quality of the education received at the University but rather by a 
desire to harm Roy’s section by disparaging it and him in her effort to stop the section from 
being taught. 
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136. If Roy had not been a men’s rights advocate, Amy, like any bush league reporter, 
would have first determined what was going to be taught before publishing an article concerning 
a course section at a university. 

137. Had Amy followed the ethics of her profession and determined the content of the 
“Males and the Law” section before slinging her rabid-feminist mud, her readers, assuming she 
told them the truth, would have had a completely different impression of that section—one that 
was based on the truth rather than her misleading statements masquerading as facts. 

138. Amy, like Tory, did not know how Roy defined the term feminism; yet she 
intentionally used the description “anti-feminist” to discredit his section of a course the way a 
reporter for Pravda in the old Soviet Union would have used the term “anti-communist” to 
discredit the work of a Soviet-dissident. At least a Russian commie reporter could point to 
intellectuals such as Marx and Lenin to define “Communism,” who can Amy point to for a 
definition of feminism—her fellow coeds in consciousness lowering sessions at Charles Sturt 
University? Charles Sturt University is not even ranked by the QS World University Rankings 
of2013. 

139. Instead of picking “extreme” from the reporter’s grab bag of disparaging words, 
Amy pulled “hardline” and “radical.” She intentionally used them to paint a false picture of Roy, 
and infer that the “Males and the Law” section would advocate the elimination of rights for 
females, such as muzzling them on college campuses the way she and Tory muzzled male points 
of view at the University by abusing their power of the press. 

140. Amy could not possibly know what the “Males and the Law” section would teach 
because she had not interview Roy nor reviewed the copyrighted contents of the section. 
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Therefore, her imputation of its contents and her disapproval of the section were based on 
ignorance. Most reporters get the facts before writing a story but not Amy. 

141. Amy uses “radical” the way Tory uses “extreme,” to depict Roy and by 
association his section of the course as dangerous. Amy wrote that Roy had “been published on 
radical men’s rights websites.” (Amy McNeilage, University of South Australia distances itself 
from males studies proposals. The Sydney Morning Herald, January 14, 2014, Ex. D). 

142. Okay, Amy, which ones? She doesn’t say. Was she pulling a “McCarthy” when 
he said he had a list of known communists working in the U.S. State Department but never made 
the list public? At the very least, she was referring to information that she did not provide her 
readers. 

143. Amy uses the word “radical” because she knows her readers will read it as 
connoting iniquity and never realize that the following were also called “radicals” whose 
activities actually benefitted mankind: America’s founding fathers, abolitionists, the South 
Australian Fabian Society, Australian Lucy Morice, Radical Women, the Paris Commune, anti- 
Vietnam War demonstrators, environmentalists and many others demonized by the press of their 
day. 

144. Amy wrote that Roy had “filed a lawsuit against Columbia University for offering 
women’s studies courses that preached a ‘religionist belief system called feminism’.” (Ex. D). 
She intentionally cherry picked one issue from the case, which had three issues, in an effort to 
further disparage Roy and by inference the “Males and the Law” section. 

145. The case was against the U.S. Department of Education, the Board of Regents for 
the State of New York and Columbia University charging the violation of Equal Protection, Title 
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IX, and the Establishment Clause in supporting and encouraging only Women’s Studies 
programs but no Men’s Studies programs. 

146. By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 
60% of the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s 
Degrees. National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 
If anyone needed help in getting into college and graduating—it was men. 

147. The courts, however, refused to recognize that it was fundamentally unfair to have 
a Women’s Studies program but no Men’s Studies program, even though when a college has 
only a boys’ rugby team, and the girls want one, the girls get one. 

148. The case tried to at least temper New York State’s higher education’s enthusiastic 
and exclusive propagation of hardcore feminism through Women’s Studies and allow 
countervailing masculine perspectives to enter the ivy tower to challenge extreme feminist 
orthodoxy harmful to men. 

149. Higher education’s banishment of Men’s Studies scholarship, such as that offered 
by Dr. Warren Farrell, advances wholesale acceptance of hardcore feminism’s invidious 
discrimination of men, which is inimical to the educational missions of fostering equal justice, 
ensuring a diverse student and alumni body, and helping both sexes find careers. It also has a 
deleterious impact on society as a whole, since “[n]o one should underestimate the vital role in a 
democracy that is played by those who guide and train our youth.” Keyishian v. Board of 
Regents of University of State ofN. Y., 385 U.S. 589, 603 (1967). 

150. But Amy doesn’t care about an education that helps everyone because to her men 
are the incorrect sex, so her article intentionally tried to discredit that case of Roy’s by failing to 
mention the other causes of actions and focusing on the innuendo that allegations of extreme 
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feminism as a religion are absurd. To hardened, intolerant feminists and those scared of them, 
yes, but the U.S. Supreme Court and Court of Appeals cases on religion indicate otherwise. 

151. Amy also used quotes from ultra-feminist academic Eva Cox who emotionally 
opposes any Male Studies courses, especially ones taught by men’s rights advocates. 

152. Amy gave free play to Cox’s spite and desire to thwart the interests of men’s 
rights advocates by printing Cox’s all too common tactic that whenever the establishment of the 
day violates the rights of a group, and that group fights back, the establishment mocks them in 
the hope they will give up. 2 

153. Amy printed a Cox quote that derided the creators of the courses and men in 
general: “men who want to complain that they haven’t had enough attention as victims, and that 
does worry me.” (Ex. D). What, Cox worry? Absurd, no man would want attention from her, 
now Amy is a different story. 

154. In another quote by Cox that Amy printed: “some men have difficulties with 
going to doctors.” (Ex. D). Cox and Amy must have laughed gleefully over that statement. It is 
meant as derision toward men in general, but cannot possibly apply to Roy, since whenever he 
injured himself playing Lacrosse, Rugby, or now Krav Maga, he hurried down to the emergency 
room to flirt with the nurses and exploit their Florence Nightingale qualities. Qualities that Cox 
and Amy admittedly lack. 

155. Amy also wrote the Male Studies courses were “rejected in 2012”—that was 
false. Sixth of the eight courses, including the course with the “Males and the Law” section, 


2 Establishment means a unitary belief system held by enough influential persons so that it dominates over other 
beliefs in a society, such as the principles of the Declaration of Independence and the Constitution. Today, that 
belief system is Feminism and its sister ideology Political Correctness. 
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were canceled as a result of Tory’s first article and Amy’s one article, both published in January 
2014 before the courses were canceled. The reason for Amy’s falsehood was, on information 
and belief, to keep these two online newspapers and their reporters from being sued for injurious 
falsehoods and tortious interference with a prospective economic advantage, since the 2012 
cancelation would mean their articles were not the cause of the cancelation. 

Causes of Action 

Injurious Falsehoods 

156. Tory and Amy knowingly or with reckless disregard published falsehoods and 
false factual connotations concerning (1) the property interest of Roy in his copyrighted 
compilation the “Males and the Law” section of a Male Studies course and (2) Roy so as to 
intentionally harm him by aborting that section of the Male Studies course for which he would 
have received a fee to teach and to indirectly disparage his copyrighted compilation. 

157. If Tory in writing her January 12, 2014, news article and Amy in writing her 
January 14, 2014 news article did not know their disparaging statements concerning the “Males 
and the Law” section and Roy were false, or they were not motivated by ill will, or did not make 
their statements with the intent to interfere with Roy’s interests; they clearly made them with 
reckless disregard as to their truth or falsity, without regard to the consequences, and under 
circumstances where a reasonably prudent person would have anticipated that injury to another 
human being would follow. 

158. The falsehoods, motivated by spite, hostility and ill will were calculated in the 
ordinary course of things to produce, and did produce actual damage to Roy’s economic and 
legal relationship with the University in an amount capped at $1250, the maximum amount he 
would have been paid for teaching the “Males and the Law” section depending on the hours. 
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Tortious Interference with Prospective Contractual Relations 

159. Tory and Amy’s purpose in publishing their first articles was to keep the creators 
of the Male Studies courses from teaching their course sections at the University, which included 
the “Males and the Law” section to be taught by Roy. Tory and Amy knew or were substantially 
certain such would occur as a result of their actions. 

160. Tory intended her article of January 12, 2014 (Ex. C) and Amy intended her 
article of January 14, 2014, (Ex. D) to directly interfere with the prospective contractual relations 
between Roy and the University for Roy to teach the “Males and the Law” section of a Male 
Studies course for a fee. 

161. Tory and Amy were motivated solely by a desire to harm the creators of the Male 
Studies courses, including Roy, by keeping them from teaching their respective sections at the 
University when Tory and Amy used their power of the media to pressure the University into 
aborting the courses with the result that the University canceled six of the eight courses, 
including the “Males and the Law” section. 

162. Tory and Amy are “reporters”—not lawyers trained and experienced in 
understanding and communicating what the law is on a particular topic. Plaintiff has been 
interpreting and communicating about the law for nearly 30 years. Tory and Amy are not in 
competition with him; therefore, their motive to interfere with his prospective contract to teach 
law was not legitimate economic self interest but spite for men’s rights activists who do not 
curtsey to their intolerant ideologies. 

163. Tory and Amy also engaged in wrongful means that aborted six Male Studies 
courses by dishonestly characterizing the creators, including Roy, and the Male Studies courses, 
including the section “Males and the Law,” as extreme right wing, railing against feminism 
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[women], referring to women as bitches and whores, advocating gun violence, lacking in 
academic rigor, on the margins of society, extreme activists, hostile toward women and non¬ 
whites, opposed to an equal and fair world, not objective and dangerous to women. 

164. In authoring and publishing their articles, Tory and Amy engaged in purposeful 
misrepresentations in that many of their deceptive, misleading and untrue statements which 
disparaged the section Roy would have taught and himself were false in the sense in which they 
were intended and understood by the public, including the University. 

165. Tory and Amy violated news media established customs and ethics in order to 
create and publish their intentionally fallacious communications by unfairly and improperly 
failing to even interview Roy about the section he was slated to teach before they wrote and 
published their first articles. This purposeful avoidance of the truth enabled them to make up 
whatever they wanted in order to mobilize public opinion and pressure the University into 
keeping the courses from being taught at the University. 

166. As reporters for newspapers with large audiences—The Advertiser-Sunday Mail 
Messenger 1,750,000 and The Sydney Morning Herald 5,580,000, which includes print and 
online—Tory and Amy hold positions of power in society, and with that power comes the ability 
to intimidate others, including public Universities, into doing their biding. 

167. Tory and Amy unfairly and inappropriately used that power to interfere with the 
University’s lawful liberty to offer six courses, including one with the “Males and the Law” 
section, causing the University to abort that section and cause damage to Roy’s pecuniary 
interests, including the value of his copyright in the section. 

168. Had it not been for Tory and Amy’s desire to harm the creators of the Male 
Studies courses by their wrongful and unjustified publications (Tory’s January 12, 2014 article 
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(Ex. C) and Amy’s January 14, 2014 article (Ex. D)), Roy would have entered into a contract 
with the University for teaching the section on “Males and the Law,” and most likely taught the 
same section at other colleges. 

169. Tory and Amy’s interference damaged Roy’s economic interests in the amount of 
the fee he would have received for teaching his section, which was a maximum of $1250, and 
lost opportunities for teaching the same section in other universities by damaging his copyright 
interests in the “Males and the Law” in the amount of $5,000. 

Prim a Facie Tort 

170. In the alternative, Tory and Amy are liable under prima facie tort in that if their 
acts are found to be lawful, their sole motivation in harming the men’s rights creators of the Male 
Studies courses by preventing them from teaching and being paid for such, including Roy 
teaching the “Males and the Law” section, was Tory and Amy’s “disinterested malevolence” to 
invidiously discriminate against men’s rights activists in authoring and publishing their articles. 
(Exs. C and D). 

171. Tory and Amy took active steps without justification to prevent the courses’ 
creators, including Roy, from teaching their respective sections by ostracizing them in their two 
articles and engaging the aid of others, whom they quoted in those articles, to support their 
“pink-listing” of the courses’ creators as dangerous to woman because they were men’s rights 
activists. 

172. The actions in pink-listing the creators of the courses, including Roy, was 
motivated by a desire for revenge against men’s rights advocates rather than any economic 
interest the advancement of which would constitute a lawful reporter’s objective, and that the 
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singling out of the creators for punishment in this manner went beyond the bounds of economic 
justification. 

173. The wholesale invidious discrimination against men’s rights activists teaching 
Male Studies courses was not warranted as legitimate reporting. 

174. Evidence of Tory and Amy’s invidious discrimination toward men’s rights 
activists includes that they did not publish articles criticizing Women’s Studies at the University 
even though some of its courses propagate misandry. 

175. Tory and Amy’s actions are without lawful justification because in their effort to 
injure the creators of the Male Studies courses, including Roy, they censored ideas and 
knowledge, and in Roy’s case, knowledge of the history of the law. 

176. Universities were supposed to be open to differing views, but today under 
hardcore feminism, the winds of a cult-like conformity blow through the halls of academia when 
centers of learning and the press believe they have discovered the one and only truth. 

177. Roy incurred financial damage in losing his fee for teaching his section, which 
was capped at a maximum of $1250. 

Defendant Tory Shepherd’s Libel 

178. In four news articles authored by Tory and published to The Advertiser-Sunday 
Mail Messenger’s 1,750,000 audience and the World Wide Web, she wrote numerous statements 
that from the context of her news articles make clear they were about Roy because not only was 
he specifically identified, but he was also a member of the small group of slated lecturers and 
creators of the Male Studies courses. 

179. Tory’s written statements that are false and susceptible of a defamatory meaning 
from her January 12, 2014, news article Lecturers in world-first male studies course at 
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University of South Australia under scrutiny (Ex. C), which she wrote without even interviewing 
Roy or reviewing the content of the “Males and the Law” section in a purposeful avoidance of 
the truth in which Roy, an attorney, was identified as one of the lecturers, follow: 

a. Lecturers “have been linked to extreme views on men’s rights and websites that 
rail against feminism.” 

b. “Two lecturers [includes Roy] have been published by prominent US anti¬ 
feminist site A Voice for Men, a site which regularly refers to women as ‘bitches’ 
and ‘whores’ and has been described as a hate site by the civil rights organisation 
Southern Poverty Law Centre.” 

c. “One American US lecturer . . . has written that the men’s movement might 
struggle to exercise influence but that ‘there is one remaining source of power in 
which men still have a near monopoly—firearms’.” 

d. Roy, an attorney, was one of “the more extreme activists.” This is as highly 
injurious to professional reputation as calling an attorney a communist in the 
1940s. 

e. Roy “blames feminists for oppressing men.” 

f. “The course, which has no prerequisites [including Roy’s “Males and the Law” 
section] 

g. “[Universities needed to uphold research based traditions instead of the populist, 
partisan approach driven by some” such as Roy. 

h. Republication of defamatory statements: 

i. ‘“[T]hese types of male studies ‘really represents the margins.’” 

ii. ‘“It comes out of a backlash to feminism and feminist scholarship. The 
new male studies is an effort to legitimise, to give academic authority, to 
anti-feminist perspectives.’” 

iii. “‘populist’ male studies” 

iv. Roy belongs to “‘a more hostile [men’s rights] movement. . . .’” 

v. ‘“[T]he kinds of masculinities which these populist movements represent 
are anathema to the vision of an equal and fair gendered world.’” 
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180. Tory’s written statements that are false and susceptible of a defamatory meaning 
from her January 14, 2014, news article University of South Australia gives controversial Male 
Studies course the snip (Ex. E) where Roy is once again identified as one of the creators and 
lecturers: 

a. ‘[T]hat some of the lecturers listed for the professional certificates had links to 
extreme men’s rights organizations . . . .” 

b. “US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 

c. “Mr Den Hollander also stood by his claim that men’s remaining source of power 
was ‘firearms’.” Here Tory even edited her quoted statement in her January 12 th 
article to ratchet up her obloquy by leaving out “one” as the qualifier for 
“remaining source of power.” 

181. Tory’s written statements that are false and susceptible of a defamatory meaning 
from her January 14, 2014, article Pathetic bid for victimhood by portraying women as villains, 
(Ex. H), which was listed under “News.” Given her statement that “I’m pretty keen to go over 
some of the ground that’s been covered this week after uncovering plans to have a Male Studies 
course at the University of South Australia,” it clearly includes Roy in the group of men she is 
attacking with her stiletto words: 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the 
very fringe of the men’s rights spectrum . . . overseas ring ins. (“Ring in” is a 
gang term meaning persons that are called to help in gang wars/fights). 

c. “They are - misogynists, 1 mean. And we’re talking old-school misogyny - the 
hatred of women - as well as the new-school misogyny - entrenched prejudice 
against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious 
anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no 
longer closed, no longer just a bunch of angry guys in a basement. They’re trying 
to get up the stairs and into the light. 
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f. “They want to play outside with legitimate experts in men’s issues . . . 

g. “It’s a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal 
Lecter-style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, 
some of the time.” 

i. “It would be pathetic if it wasn’t for the fact that they are trying to make women 
into villains at the same time.” 

j. “It could be dismissed if they weren’t trying to creep in where they are not 
needed, or wanted.” 

k. “It could be dismissed .... If they weren’t trying to lobby for law changes or to 
brainwash people into thinking black is white. 

l. “But these guys drown out any real discussion with their endless angry spittle. 
And that’s the real bitch. 

182. Tory’s written statements that are false and susceptible of a defamatory meaning 
to Roy’ profession as an attorney from her June 18, 2014, article Men’s rights campaigner Roy 
Den Hollander attacks The Advertiser’s Tory Shepherd in bizarre legal writ filed in New York 
County, (Ex. F): 

a. “[B]izarre legal writ. . . .” 

b. “UniSA [the University] was planning a course in men’s studies that included 
men with links to US men’s rights extremists . . . .” 

c. “Mr Den Hollander is a proudly “anti-feminist” lawyer . . . .” 

d. Roy believes in “censorship of] a journalist. . . .” 

e. Roy is “an extremist by sounding like an extremist.” 

f. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

g. Tory communicated that Roy does not believe in equality for women because he 
demeans males who do by calling them “girlie-guys.” Tory wrote “In the men’s 
rights vernacular, ‘girlie-guys’ are usually known as ‘manginas’. The terms refer 
to males who believe in equality for women . . . .” 
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h. “Why on Earth give such a man more publicity? But it’s important, 1 think, to 
remain aware and wary of people like Mr Den Hollander.” 

i. “1 suspect the people at UniSA who flirted with the idea of bringing him over to 
teach may not have really understood his philosophy.” 

183. The purpose of Tory’s June 18, 2014, article attacking Roy’s exercise of his 
historic right to vindicate harm to his reputation via the courts, especially his professional 
reputation, was to intimidate him into withdrawing this action by sending him the message that 
she would continue to harm his occupation by using her position as a reporter to denigrate, 
demean and defame Roy and his practice of the law with her direct falsehoods and false 
connotations to her worldwide audience, which includes readers in New York. 

184. Tory’s statements were false because they had a different effect on the minds of 
her audience from that of the truth. 

185. In addition to her outright false and defamatory statements, such as Roy has been 
“identified as belonging to extreme right wing groups in the USA,” Tory artfully defames by 
making false and defamatory suggestions, impressions and implications arising from otherwise 
accurate quotes taken out of context, such as the internal quotation include in “One American US 
lecturer [Roy] . . . has written . . . that ‘there is one remaining source of power in which men still 
have a near monopoly—firearms,”’ which infers, according to the conclusion reach by the 
popular Australian website We Hunted the Mammoth, “that men’s rights activists may have to 
take up arms against the evil Feminists who run the world.” (David Futrelle, Australian “Male 
Studies” initiative underfire because of its connections to raving misogynists; raving 
misogynists blame feminists, January 13, 2014, Ex. I). 

186. Tory made and wrote her defamatory statements knowing they were false or with 
reckless disregard for whether they were false, which amounts to constitutional malice. 
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187. Tory knew the statements were false or had serious doubts as to the truth of the 
statements or made the statements with a high degree of awareness that they were probably false. 

188. Tory made and wrote her defamatory statements with a state of mind and motive 
of ill will, bias, spite and prejudice toward Roy because she knew he was a men’s rights activist. 

189. Evidence of Tory’s reckless disregard for the truth is that she failed to meet the 
standards of her profession in information gathering and dissemination: 

a. Tory did not misread the outline or content of Roy’s “Males and the Law” 
section—she did not read either at all, nor did she even interview Roy before her 
first libelous article on January 12, 2014. 

b. When she finally got around to interviewing Roy, it was a cursory, cover her tail 
10 minute interview. 

c. Tory failed to conduct a reasonable search of material, or do any original research 
on Roy. 

d. Tory relied on sketchy, one-sided and anti-men’s rights material whose reliability 
the press community considered low and which would have raised in an objective 
and fair-minded reporter substantial questions as to their accuracy and the good 
faith of the authors of those materials. 

e. Tory cherry-picked any research matter that depicted Roy in a negative, anti¬ 
women light. 

f. Tory knew that she wanted to find any indication, no matter how untrustworthy 
and indicative of falsehood, that Roy was, as she often rails against in her articles, 
a “Men’s Rights Extremist,” so in her investigation, if one could call it that, she 
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simply avoided the truth with a deliberate decision not to acquire knowledge of 
facts that might confirm the falsity of the statements she was going to publish. 

190. Further evidence of Tory’s constitutional malice is that her written articles as 
analyzed above violated the Australian Press Council’s General Statement of Principles (Ex. K) 
to which her newspaper subscribes: 

a. “Publications should take reasonable steps to ensure reports are accurate, fair and 
balanced. They should not deliberately mislead or misinform readers either by 
omission or commission.” General Principle 1. 

b. “Where individuals or groups are a major focus of news reports or commentary, 
the publication should ensure fairness and balance in the original article.” 

General Principle 3. 

c. Publications are free to advocate their own views and publish the bylined opinions 
of others, as long as readers can recognise what is fact and what is opinion. 
Relevant facts should not be misrepresented or suppressed . . . .” General 
Principle 6. 

d. “Publications should not place any gratuitous emphasis on . . . gender 
General Principle 8. 

191. Tory also violated her own paper’s, The Advertiser-Sunday Mail Messenger’s, 
Code of Conduct (Ex. L): 

a. “Try always to tell all sides of the story in any kind of dispute. Every effort must 
be made to contact all relevant parties.” (Ex. L, [The Advertiser-Sunday Mail 
Messenger] Code of Conduct at 1.4). 

Tory’s effort to contact Roy before the publishing her first article on January 12, 2014, was 
woefully inadequate. She sent Roy an email asking for his telephone number, which raises the 
question as to how she obtained the email address. Email addresses are more difficult to look up 
than telephone numbers. In addition, on every federal court document that Roy ever filed, 
including in the cases Tory refers to in her articles, his telephone number is listed and these 
documents are available to the public online. Further, there have been a number of news reports 
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concerning Roy that are listed on the Internet. A call by Tory to one of the reporters would have 
resulted in Roy’s number. 

b. “Do not knowingly withhold or suppress essential facts.” (Ex. L at 1.5). 

Why did it take Tory until after the University canceled the course to ask Roy the content of the 
“Males and the Law” section? She could have done that in her first email but didn’t because she 
did not want any facts to interfere with the fraudulent image she had decided on projecting to her 
audience concerning Roy. All that mattered to her was that in her paranoid mind an MRE had 
prepared the section and would teach it. 

192. Tory communicated her written words to her editor at The Advertiser-Sunday 
Mail Messenger and, on information and belief, to other employees at the newspaper and 
associates of Tory. 

193. As a result of Tory’s actions, her written words and innuendos were distributed to 
The Advertiser-Sunday Mail Messenger’s 1,750,000 audience and across the World Wide Web 
that circulated her statements to unknown persons, which Tory intended. 

194. Tory’s written statements were reasonably susceptible of meaning that rendered 
them defamatory per se because they brought Roy into contempt and ridicule by asserting moral 
discredit on him and also resulted in the University community depriving him of association with 
its members. 

195. Tory intentionally ridiculed Roy and his professional ability that discredited him 
as a lawyer. 

196. Tory’s written statements also imputed Roy lacked professional integrity and that 
he was not only unfit to practice law but also unfit to teach the law. 
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197. Tory’s written statements imputed the existence of false factual connotations 
about Roy and his professional ability that were unknown to her audience. 

198. Tory’s written statements impaired and continue to impair Roy’s professional 
reputation, impaired and continue to impair his profession as a lawyer, cost him business 
opportunities and good will, injured and continue to injure his business relations by tending to 
expose him to hatred, obloquy, contempt, ridicule, aversion, ostracism, degradation and to induce 
an evil opinion of him in the minds of a substantial number of persons, Tory’s audience and the 
University’s community. 

199. Tory’s written statements prevented Roy from teaching the “Males and the Law” 
section at the University and other colleges, which would have resulted in pecuniary gain to him. 

200. Tory’s written statements were intentionally chosen because as a matter of 
common knowledge they were meant to scorn, ridicule, harass and injure. 

201. Tory’s written publication of false and injurious statements by those she quoted 
and paraphrased make her personally liable because New York does not recognize the “neutral 
reporter” privilege. 

202. The defamatory tendency of a statement depends upon the “temper of the times” 
and the “current of contemporary public opinion.” Mencher v. Chesley, 297 N.Y. 94, 100 (1947). 
A statement that is harmless in one age may be considered highly damaging to reputation in 
another time. 

203. In the 1940s, linking an attorney to a communist organization that imputed the 
attorney was in accord with the Communist Party’s aims and methods in a written article was 
libelous, Grant v. Reader’s Digest Ass’n, 151 F.2d 733, 734 (2d Cir. 1945)(Hand L., J.), cert, 
denied, 66 S.Ct. 492 (1946). 
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204. Today, linking Roy to “extreme men’s rights organizations,” “to extreme views 
on men’s rights and websites that rail against feminism,” to “a hate [web]site,” and labeling him 
as a “more extreme [men’s rights] activist[],” “anti-feminist [meaning anti-female],” 
“misogynist,” “pseudoscientific fraudstcr[],” and a “Hannibal Lecter” who is filled with “hatred 
of women,” “prejudice against women,” “serious anger [toward women]” are just as libelous as 
false accusations of being a Communist in the 1940s because they arouse hatred, contempt, scorn 
and obloquy. 

205. Tory’s written words were not pure opinions because they infer they were based 
on undisclosed facts and those undisclosed facts were gross misrepresentations of the truth. 

206. All her articles were published under the heading “NEWS.” (Exs. C, E, F, H). 

207. Tory’s written words were not intended as humor. 

208. Tory’s written words imputed features of Roy’s professional reputation that are 
per se harmful for an attorney in this day and age: lack of integrity, hatred of women, as evil as 
Hannibal Lecter, defrauder, untrustworthy, bigoted against women, unreliable and not sane. 

209. Tory’s words, as she admits in her articles, were a substantial factor in the 
University canceling Roy’s “Males and the Law” section of a Male Studies course: 

From Ex. E, Tory Shepherd, University of South Australia gives controversial Male Studies 

course the snip. The Advertiser-Sunday Mail Messenger, January 14, 2014: 

a. “CONTROVERSIAL aspects of a Male Studies course will not go ahead . . . .” 

b. “The Advertiser revealed yesterday that some of the lecturers listed for the 
professional certificates had links to extreme men’s rights organizations . . . .” 

c. “A statement from the university issued yesterday said only UniSA staff would 
develop and teach courses, and that the university did not ‘endorse or support the 
controversial comments on gender issues’ revealed in yesterday’s Advertiser.” 
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From Ex. H, Tory Shepherd, Pathetic bid for victimhood by portraying women as villains. 
The Advertiser-Sunday Mail Messenger, January 14, 2014: 

d. “But I’m pretty keen to go over some of the ground that’s been covered this week 
after uncovering plans to have a Male Studies course at the University of South 
Australia. Most of the courses now won’t go ahead . . . .” 

e. “Big ups to UniSA for having the sense to reject anything linked to those at the 
very fringe of the men’s rights spectrum . . . .” 

f. “You’d think I’d shut up now the plans are off the table . . . .” 

From Ex. F, Tory Shepherd, Men’s rights campaigner Roy Den Hollander attacks The 
Advertiser’s Tory Shepherd in bizarre legal writ filed in New York County, The Advertiser- 
Sunday Mail Messenger, June 18, 2014: 

g. “After The Advertiser revealed UniSA was planning a course in men’s studies 
that included men with links to US men’s rights extremists, the course was 
canned.” 


Libel damages 

210. Roy seeks special damages in an amount up to $1250 for Tory’s libel, which is 
the maximum amount Roy would have received for teaching the “Males and the Law” section, 
assuming such an amount is not awarded from the Injurious Falsehoods, Tortious Interference or 


Prima Facie Tort causes of action in this case. 


211. Roy requests the jury determine the compensatory damages not only for past harm 
but also for future harm caused by Tory’s libelous articles. 

212. In addition to constitutional malice, Tory made her defamatory statements with a 
deliberate intent to injure and out of hatred, ill will or spite and with willful, wanton or reckless 
disregard for Roy’s rights. 
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213. Tory knew full well the harm her words would cause and, in fact, was motivated 
by a desire to injure a men’ rights activist by trashing Roy’s reputation and thereby causing the 
cancellation of Roy’s “Males and the Law” section. 

214. Roy, therefore, also requests the jury grant him $300,000 in punitive damages 
from Tory personally and individually in order to deter her in the future from abusing her 
position as a reporter by willfully and wantonly causing hurt and injury to another and to serve as 
a warning to others. 

The danger from the likes of Tory and Amy 

215. The explanation behind the irresponsible actions of Tory and Amy is simple: they 
hate, loathe and fear men’s rights activists, so when they learned that some would be teaching a 
college course, they didn’t bother to find out what would be taught but immediately ripped off 
their verbal high heels to impale the course and injure those men who would dare stand up for 
the rights of other men. 

216. What is it that these two powerful reporters fear? If they had first determined 
what was going to be taught in the Male Studies courses and heard the evidence presented by its 
teachers, their knowledge would have been improved. And, if they did not find reasonable what 
they heard, they could walk over to the University’s Women’s Studies program for succor. But 
no, men’s rights advocates were going to teach, and these reporters’ irrational fear and hatred 
required the courses be torched and the teachers gagged. 

217. Are hardcore feminists and intolerant PCers the only ones to determine what the 
young in any country can hear? Aren’t college students wise enough to decide for themselves? 

If someone tries to teach them an incredible history or theory, they wouldn’t pay much attention 
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to it. Isn’t it often the case in history that the self-appointed protectors of youth censor 
knowledge in order to protect the protectors’ positions and righteousness? 

218. As defense attorney Dudley Field Malone in the Scope Trial said, “The least that 
this generation can do ... is to give the next generation all the facts, all the available data, all the 
theories, all the information that learning, that study, that observations has produced—give it to 
the children in the hope of heaven that they will make a better world of this than we have been 
able to make it. . . . [L]et the children have their minds kept open—close no doors to their 
knowledge; shut no door from them.” 

219. Let both Male Studies and Women Studies be taught. Let them both live. Let the 
duel between them be fought out in the centers of learning rather than the media or the courts 
where the limitations of the medium, mendacity and superficially pithy statements substitute for 
understanding. In the end, the truth will win out. There is no need for Tory and Amy to be 
fearful of it. 

220. The creators of the Male Studies courses were ready to tell the truth as they 
understood it, and they did not fear the truth that others could present as facts for the courses’ 
creators stand with intelligence, open mindedness and the fundamental freedom to learn. Unlike 
Tory and Amy, the creators of the Male Studies courses are not afraid of facts or differing 
theories because that is how knowledge progresses. 

221. Unfortunately, thanks to Tory, Amy, their unthinking followers and their fear 
ridden targets, the message from down under is clear. On college campuses, everybody’s 
freedom to learn and free speech are limited to ingesting and parroting hardcore feminist 
propaganda as determined by the self-appointed members of the PC Ministry of Truth, such as 
Tory, Amy, and other purveyors of ignorance and unanimity. 
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222. The part of the media that has been infected by hard-line feminists, such as Tory 
and Amy, uses its power to inhibit the flow of ideas and invidiously treat differently those with 
unpopular viewpoints by suppressing their speech in favor of politically correct speech. Today 
unpopular viewpoints are a masculine perspective beneficial to males. 

223. The real danger that is demonstrated in this case, which Edward R. Murrow 

would describe as a small picture demonstrating a larger societal problem, is that 

Feminism, like “[nationalism is a relatively recent phenomenon but at other times 
and places the ends have been racial or territorial security, support of a dynasty or 
regime, and particular plans for saving souls. As first and moderate methods to 
attain unity have failed, those bent on its accomplishments must resort to an ever- 
increasing severity. As governmental pressure toward unity becomes greater, so 
strife becomes more bitter as to whose unity it shall be ... . Ultimate futility of 
such attempts to compel coherence is the lesson of every such effort from the 
Roman drive to stamp out Christianity as a disturber of its pagan unity, the 
Inquisition, as a means to religious and dynastic unity, the Siberian exiles as a 
means to Russian unity, down to [the failed] efforts of [World War II’s] 
totalitarian [regimes]. Those who begin coercive elimination of dissent soon find 
themselves exterminating dissenters. Compulsory unification of opinion achieves 
only the unanimity of the graveyard.” 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-42 (1943)(Justice 
Jackson). 


Damages 

224. The total compensatory damages sought from Defendants for Injurious 
Falsehoods, Tortious Interference or, in the alternative, Prima Face Tort is a maximum of $6250, 
which consists of the maximum amount Roy would have received for teaching the “Males and 
the Law” section at $1250, and $5,000 for the diminution in value of his copyrighted 
compilation, since other universities are not about to offer a similar section after the Defendants’ 
actions. 

225. In addition, Roy seeks $50,000 in punitive damages from Defendants for 
Injurious Falsehoods, Tortious Interference or, in the alternative, Prima Face Tort as a result of 


58 



A 75 


Tory and Amy’s conscious and deliberate disregard of the interests of others that made their 
conduct willful or wanton. 

226. In the Defamation cause of action, Roy requests the jury determine the 
compensatory damages not only for past harm but also for future harm, and, in addition, grant 
him $300,000 in punitive damages from Tory personally and individually as punishment for 
gross misbehavior and to serve the public good by acting as a deterrent upon Tory so that she 
will not repeat her offense. 

227. Any award of damages from any of the causes of action will be donated to a 
deserving charity. 

228. Roy also seeks reimbursement for his out of pocket expenses. 

Conclusion 

229. One purpose of this case is to put on notice the private “pinklisters” and those 
who use them that they are legally liable for the professional and financial damage they cause. 

230. Tory and Amy wrap themselves in the flag of feminism to justify the imposition 
of a unitary belief-system of extreme feminist orthodoxy for dictating the thought, speech, and 
conduct of members of the educational community and society-at-large. Thanks, in part, to these 
two hardcore feminists and their androgynous male sycophants, teachers are under constant 
surveillance; their pasts are combed for signs of PC disloyalty; their utterances are watched for 
clues to dangerous anti-feminist thoughts. The Soviet Union used similar tactics to ostracize 
anti-communists to the Gulags. Today the extreme feminists simply keep those who disagree 
with them out of the universities. What are they afraid of? 1 thought they were “strong and 
independent persons.” 
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Verification 


Roy Den Hollander, being duly sworn, deposes and says that 1 am the plaintiff in this 
proceeding, have written the foregoing complaint and know the contents of, which are true to my 
knowledge, and to those matters that I believe to be true. 


Sworn to before me on 
\f October 2014 



r 


“swsar* - 

ttttt t *mc .siw mmtm 
t|0.{HW«m»t 
Qualified in New'York County 

My Commission Expires Apr S 



Roy Den/HoUander 
Plaintiff and attorney 
545 East 14 St., 10D 
New York, N.Y. 10009 
(917) 687 0652 
roy 17 den@gmail. com 
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5. Respondents' Notice of Motion to Dismiss dated October 27, 2014 [A77-A78] 


IFILED; NEW YORK COUNTY CLERK 10/27/2014 05; 32 PMl INDEX N0 - 152656/2014 

NYSCEF DOC. NO. 43 RECEIVED NYSCEF: 10/27/2014 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 


NOTICE OF MOTION 


TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNElLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


ORAL ARGUMENT 
REQUESTED 


Defendants. 

-- x 


PLEASE TAKE NOTICE that, upon (i) the accompanying Memorandum of Law in 
Support of Defendants Tory Shepherd, Advertiser Newspapers, Amy McNeilage, and Fairfax 
Media’s Motion to Dismiss the First Amended Complaint, (iii) the Affidavit of Tory Shepherd, 
(iv) the Affidavit of Amy McNeilage, (v) the Affidavit of Michael Cameron, (vi) the Affidavit of 
Richard Coleman, (vii) the Affirmation of Katherine Bolger, and the exhibits annexed thereto, 
and upon all the proceedings in this case to date, Defendants Tory Shepherd, Advertiser 
Newspapers, Amy McNeilage, and Fairfax Media will move this Court at the Motion 
Submission Part, 60 Centre Street, Courtroom 130, New York, New York 10007, on November 
14, 2014 at 9:30 a.m., or as soon thereafter as counsel can be heard, for an order pursuant to 
Rules 3211(a)(1), (7) and (8) of the New York Civil Practice Law and Rules dismissing the First 
Amended Complaint in the above-captioned action in its entirety as against all Defendants’ and 
granting such other and further relief (together with costs) as this Court deems appropriate, on 
the grounds that this Court lacks jurisdiction, the statements complained of do not appear in the 
article or are either true, opinion, not defamatory, or not “of and concerning” Plaintiff, 
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Defendants did not act with the sole purpose of harming Plaintiff, and Plaintiff has not pled 
liability as to each and every Defendant. 

PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served on the undersigned so that they are received no later than seven 
days before the return date of this motion. 

The Complaint in the above-entitled action is one for injurious falsehood, tortious 
interference with prospective economic advantage, libel and prima facie tort. 


Dated: New York, New York 
October 27, 2014 


Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 



321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

Email: kbolger@lskslaw.com 

Counsel for Defendants 


TO: 

Roy Den Hollander, Esq. 
545 14 th Street, 10 D 
New York, NY 10009 

Plaintiff pro se 
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6. Outline for course section "Males and the Law" [A79-A80] 


Outline for course Males and the Law 


By Roy Den Hollander, Esq. 

As Sir William Blackstone said in 1765, “So great a favorite is the female sex of the laws.” 

Theme : Since the industrial revolution (1760-1830), common law countries such as the U.S., 
England and Australia have established legal systems that discriminate against men largely to 
their detriment while discriminating against females mainly to their benefit. 

Week 1 


Lecture 

1. Similarities of U.S. and Australian common law legal systems 

2. Stare decisis and the power it gives judges to rule in accordance with their 
personal beliefs rather than the law. 

3. Three men’s rights cases in which the judges ruled in accordance with their 
Feminist and political correctionalist ideologies. 

Assignment 1: 

Familiarize yourself with Australia’s Sex Discrimination Act of 1984 and how to 
file a complaint under the Act. 

Then come up with an example where you or someone you know was treated 
differently than their opposite sex and draft up a sample complaint of around 250 
words or more. 


Week 2 


Lecture 

1. Some of the history of British and U.S. laws that gave females preferential 
treatment and how some of those laws compare to today’s. 

a. Employment 

b. Crime 

c. Private relations 

d. Financial support for females 

e. Property 

f. Divorce 

g. Illegitimate children 

h. Seduction 

Assignment 2: 
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Read the Commentaries on the Laws of England, by William Blackstone, Book 1, 
Chapter 15, Of Husband And Wife, 1765. It’s on the Internet 

Research and list the 25 most dangerous occupations in Australia, the percentage 
of men in each, the death rates for each and why you think those occupations have 
so many male employees—250 words. 

Or 

Find a story or stories of an Australian man who spent time in prison for rape but 
was later exonerated, summarize the story or stories—250 words. 

Or 

Find a story or stories about a divorce father who deserved custody of his 
children, but a court awarded custody to the mother who then harmed the 
children. Summarize in 250 words. 


Week 3 


Lecture 

1. Criminal sentencing of females compared to males 

2. Female specific defenses that allow them to murder males with little or no 
punishment. 

3. The last remaining course of action for men to fight for their rights—civil 
disobedience. 

Assignment 3 : 

Read Howard Zinn’s Disobedience and Democracy — Nine Fallacies on Law and 
Order. 

In 725 words, do one of the following: 

Find an example of one of the female defenses used in Australia, summarize it 
and comment on how it could be prevented, 

Or 

Find a new female only defense and do the same 
Or 

Write up a civil disobedience action that will bring the attention of the public and 
government to discrimination against men, include why you think such an action 
would have the required effect. 
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7. Shepherd's January 12, 2014, article "Lecturers in world-first male studies 
course at University of South Australia under scrutiny" [A81-A83] 


Lecturers in world-first male studies course at 
University of South Australia under scrutiny 


POLITICAL EDITOR TORY SHEPHERD 
THE ADVERTISER 
JANUARY 12, 2014 8:08PM 

LECTURERS in a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 

The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 

Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 

"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 
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"The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It's very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

He said there were groups that legitimately help men, and then the more extreme activists. 

"That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 

"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 

UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 
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"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 
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8. Shepherd's January 14, 2014, article "University of South Australia gives 
controversial Male Studies course the snip" [A84-A85] 


University of South Australia gives controversial 
Male Studies course the snip 

TORY SHEPHERD POLITICAL EDITOR 
THE ADVERTISER 
JANUARY 14, 2014 11:15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men's rights organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved" and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 

However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday's Advertiser. 
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Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

"As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided "a dangerous platform for anti-women views". 
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9. Shepherd's January 14, 2014, article "Pathetic bid for victimhood by portraying 

women as villains" [A86-A88] 


NEWS 

Tory Shepherd: Pathetic bid for victimhood by portraying 
women as villains 

TORY SHEPHERD 
THE ADVERTISER 
JANUARY 14, 2014 11:04PM 

IF you accuse a bunch of men's rights extremists of calling women 
whores and bitches, be prepared for them to deny they call women 
whores and bitches. 

And then prepare for them to call you a whore and a ... well, worse. 

Which is no big drama -1 learned long ago what happens if you cross these guys. 
Besides, last week I was called ShortHairLargeArse and ButchHairBargeBum. Far more 
accurate insults, although my hair has really grown quite long lately. 

But I'm pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South Australia. 

Most of the courses now won't go ahead - the uni says they were never approved, 
while other materials they say were pending sufficient interest, and a swag of proposed 
lecturers seemed to think they were locked in. 

READ MORE: Gillard 'treatment' a political turnoff 

Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum, and instead focus on men's health, taught by their 
own lecturers, not overseas ring ins. 

You'd think I'd shut up now the plans are off the table, but it's really important to get 
across the bigger picture. See, most people probably think that the men's rights guys I 
was talking about - the ones who habitually call women names, argue that they 
routinely make up rape, and put it about that women either incite their own domestic 
violence or are the abusers themselves - are just circle-jerk misogynists. 

They are - misogynists, I mean. And we're talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women. 
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Not just harmless condescension or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They're trying to get up the stairs and into the light. 

They want to play outside with legitimate experts in men's issues and male 
disadvantage. 

It's a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the 
actual scientists. Find odd reports and old stories, random statistics and shocking 
anecdotes, and stitch them into a Hannibal Lecter-style creation that mimics valid 
inquiry. 

Try to sound like the real deal, and look enough like them to fool some people, some of 
the time. 

The good news is most of them struggle to keep up the farce. Paul Elam, editor of A 
Voice For Men, which is the global hub of men's rights delirium, popped up on FiveAA 
yesterday and said it was a lie that his site referred to women as bitches. That is, in 
turn, a lie. Any doubters should just Google it. 

I suspect that Mr Elam's defence, as it is entirely clear that he loves to call women 
names, that he thinks women sometimes are "begging" to be raped, that he scoffs at 
domestic violence and seems to think women deliberately provoke violence against 
themselves to somehow get at men, is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow his 
managing editor's line of logic. Dean Esmay, talking about The Advertiser story on how 
their site likes to call women whores and bitches, said yesterday: 

"We do not regularly call women as a class whores or c**ts... we will on occasion call a 
woman, like Tory Shepherd or a man like (University of Wollongong lecturer) Michael 
Flood a whore, a c**t, or a bitch... yes, we use heated rhetoric." 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard 
done-by men are. 

Not in the important areas of health, where men are behind, or even education, where 
the same thing is happening. Or suicide. 
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No, not because of that, but because they keep getting ripped off and attacked by crazy 
bitches and feminazis out to oppress them. 

Poor boys, trying desperately to claim the mantle of victimhood. It would be pathetic if 
it wasn't for the fact that they are trying to make women into villains at the same time. 

It could be dismissed if they weren't trying to creep in where they are not needed, or 
wanted. If they weren't trying to lobby for law changes or to brainwash people into 
thinking black is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic 
violence, of false rape accusations, of gold diggers. 

But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 
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10. Shepherd's June 18, 2014, article "Men's rights campaigner Roy Den 
Hollander attacks The Advertiser's Tory Shepherd in bizarre legal writ filed in 

New York County" [A89-A92] 

8/21/2014 Men's rights campaigner Roy Den Hollander attacks The Advertiser's Tory Shepherd in bizarre legal writ filed in New York County | The Advertiser 

News 

The Advertiser 


News 

Men’s rights campaigner Roy Den Hollander attacks The 
Advertiser’s Tory Shepherd in bizarre legal writ filed in 
New York County 

. by: TORY SHEPHERD 
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8/21/2014 Men’s rights campaigner Roy Den Hollander attacks The Advertiser's Tory Shepherd in bizarre legal writ filed in N ew York County | The Advertiser 

Roy Den Hollander speaks to Fox News. 

Source: Supplied 

ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and says if feminists are 
hot, they can walk all over him in their stilettos. 


Which isn’t all that interesting in and of itself, except this is the guy who wanted to teach the men of South 
Australia about their position in the world. 


After The Advertiser 

revealed UniSAwas planning 

a course in men’s studies that included men with links to US men’s rights extremists, 

(http://w\w.adelaidenow.com.au/ney^ 


^MStM&.itDd^t.?.9WMhy^tO!y : fni6uq1m-1226800,150348) _(httpT 
australia/lccturgrs-in-^rldfirst-malc^ 


the course was canned. 


Well, according to the university it was never formally approved, although there was a course list in 
existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to lecture. 

His subject was going to be about how the law discriminates again men and in favour or women. 

See, Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case 

where he tried to 

sue nightclubs for hosting ladies’ nights - alleging they discriminated against men by giving women 
cheaper or free drinks or entry. 

Now Mr Den Hollander is suing me (as the political editor of the “online newspaper The-Advertiser-Sunday- 
Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

c 9fhert-rego!i^iffeiBnce^ake^-rg^en-hglJander^d7c^39ce100891bJe117pc06b2c189by 

So this is now the subject of legal action - from the land where free speech is in the Constitution. 

So I probably can’t bang on too much. But Mr Den Hollander, representing himself, has penned a legal 
document (handed over to The Advertiser by a sheriff - who knew we had sheriffs?) that cannot remain 
between me and my lawyer. It’s gold and genius like this should be shared. 

So with no further ado, here are some lessons from Mr Den Hollander, who will not be paid to give lessons 
at UniSA: 


Lesson 1: How to censor a journalist by accusing them of censorship. 

“Two modern-day, book-burning, Bacchae reporters from down-under authored and published false and 
misleading information concerning Plaintiff (Den Hollander) with the intent and result of harming his 
economic interests and interfering with a prospective economic advantage by causing the University of SA 
to incinerate the section of a proposed male studies course that Plaintiff would have taught,” he writes. But 
wait. 


Lesson 2: How to personally attack a journalist by accusing them of personal attacks. 

“The two reporters, Tory Shepherd, AKA “Tory the Torch” for The Advertiser and Amy McNeilage, AKA 


http://www.adelaidenow.com.au/news/opinion/mens-rights-campaigner-roy-den-hollander-attacks-the-advertisers-tory-shepherd-in-bizarre-legal-writ-filed-in-ne... 2/4 
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8/21/2014 Men's rights campaigner Roy Den Hollander attacks The Advertiser's Tory Shepherd in bizarre legal writ filed in N ew York County | The Advertiser 

“Amy McNeuter” for The Sydney Morning Herald, used their power as reporters to do what weak-minded 
ideologues have done throughout history — employ personal attacks to prevent the spread of knowledge 
and ideas that they disagreed with.” 

Lesson 3: Howto prove you are not an extremist by sounding like an extremist. 

“If these two feminist book-burners had not jumped on their broomsticks and scared the bejesus out of the 
administrators of the University of SA, students there would have had an opportunity to acquire information 
and consider views not available anywhere else in higher education.” 

Brilliant, no? 

Mr Den Hollander goes on to argue that the “psychological-bacchanalian frenzy” was “yellow, female-dog- 
in-heat reporting” that somehow created the impression that he was “evil and should figuratively, if not 
literally, have his tongue cut out”. And questions where I “ever uttered a disparaging word about men when 
going through the trouble of maintaining blonde hair at (my) age”. Whatever that means. 

“Thank goodness for Australians that Tory was not around for Australia’s battle against the Japanese. Her 
anti-gun advocacy for men might have even resulted in her and Amy ending up as Japanese ‘comfort girls’,” 
he writes. 

He also talks of his concern that “alien wives and girlfriends” are making up phony abuse cases against 
men, and that men are being targeted by feminists because they were trying to escape said feminists by 
going overseas for girlfriends. 

Guys don’t get off scot-free, though - he also has a crack at “girlie-guys”. In the men’s rights vernacular, 
“girlie-guys” are usually known as “manginas”. The terms refer to males who believe in equality for women 
- in Mr Den Hollander’s words: “girlie-guys who hope that by being sycophants, they can avoid being hexed 
by the feminists”. 

It’s at about this point that I start to wonder: Why on Earth give such a man more publicity? 

But it’s important, I think, to remain aware and wary of people like Mr Den Hollander. 

I suspect the people at UniSA who flirted with the idea of bringing him over to teach may not have really 
understood his philosophy. 

I also wanted to use this opportunity to put on the public record that I may be a harpy, and somewhat 
bacchanalian, but I never, ever wear stilettoes. 
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11. McNeilage's January 14, 2014, article "University of South Australia distances 
itself from males studies proposals" [A93-A94] 


Sydney Morning Herald National 

University of South Australia distances itself from males 
studies proposals 

Date January 14, 2014 



Amy McNeilage 

Reporter 
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Illustration: Cathy Wilcox 

The University of South Australia has distanced itself from a proposal for a series of male studies courses, some of which 
were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health promotion, 
which will begin online next month. 


But an original proposal by one of the university's academics outlined three further certificates, including a course called 
"males and sexism", which named lecturers who have been published on radical men's rights websites. 
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American lawyer and self-described aniti-feminist: Roy Den Hollander. Photo: Supplied 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a lawsuit 
against Columbia University for offering women's studies courses that preached a "religionist belief system called 
feminism", The New York Times reported in 2008. 

Advertisement 

Another proposed lecturer, Miles Groth from Wagner College in New York, wrote on the New Male Studies Facebook 
page on Sunday: "Two years of preparation and the support of the university from the start now seem to be jeopardy 
because of unnamed critics making erroneous accusations. It has been known for some years now that academe is held 
hostage by radical ideological feminists in the humanities and social sciences, and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were criticised in 
the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who founded the 
course, Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ... it's not long before 
proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender constrain both 
men and women: 

"Whether we need to run a university course on them, I've got my doubts," she said. "The only reason I can see that you'd 
be running men's studies is for the men who want to complain that they haven't had enough attention as victims, and that 
does worry me. 

"Yes, some men have difficulties with going to doctors ... but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 
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12. University of South Australia information sheet on the Male Studies program 

[A95-A96] | ; (§) 

^AIMHS 


Gy 

UniSA 


University of South Australia 

In association with the Australian Institute of Male Health and Studies (AIHMS) 


UniSA in association with AIMHS will be offering Graduate Courses in Male Studies commencing in February of 
2014. The outline of the approved and proposed courses and are described on the following pages. 

The courses will be offered as Professional Certificates each comprising two courses which consist of three or 
four modules each. Courses will be offered over 12 weeks and will be delivered fully on-line. The average 
workload for students enrolling in the full program is 10 hours per week, including lectures, tutorials, discus¬ 
sion forums, research, reading, reflection and assessment activities. 

The Professional Certificate in Male health and health promotion is the first program being offered, confirmed 
for February 2014. The others listed haven't been confirmed yet but will be considered if there is sufficient 
interest. That's why we would like you to indicate which of the courses (hopefully all) you might consider un¬ 
dertaking in the near future. 

While there are no prerequisites, participants will ideally have post-secondary qualifications or equivalent 
work experience, and be computer literate. The cost is very competitive, just $900 per course or $1800 for the 
full Professional Certificate. Participants may be eligible for tax incentives, professional development scholar¬ 
ships or CME points to offset course costs. 

So please review the documentation and indicate your interest below. 

We look forward to seeing you in 2014. 

Sincerely 


Gary Misan PhD 

Associate Research Professor, Centre for Regional Engagement 
University of South Australia 


Graduate Courses in Male Studies 


I (insert name),_ 

would like to register my interest in receiving further information regarding the proposed Male Stud¬ 
ies courses indicated below. 

My postal address:_ 

My phone / mobile:_ 

My Email:_ 


Please return (Email, post, fax) to - 

Associate Professor Gary Misan 

University of South Australia - Whyalla Campus 
Nicolson Avenue, 

Whyalla Norrie SA 5608 

M: 0408 894 168 | Fax: 08 8647 8156 | Email: gary.misan(5)unisa.edu.au 
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Please indicate below by ticking in the check box, your interest in one or more courses or modules. 


Tick 

Course title 

Modules (Tick if only interested in certain modules) 

Start date & Cost 

Q3HDHH- D — PPr ofessional Certificate 1: Male health and male health promotion, comprising 

□ 

Male Health in 
Perspective 

□ Biological, physiological, social, economic, cultural and other 
determinants of male health 

□ Statistics of male health and illness and service utilisation 

□ National and international male health policy 

February 2014 
Cost: $900 

□ 

Male Health Pro¬ 
motion 

□ Male health seeking behaviour 

□ Principles & approaches for male health promotion 

□ Resources, media, and strategies for achieving better male 
health promotion outcomes 

□ Health promotion program evaluation 

February 2014 
Cost: $900 

PROPOSED - fr ofessional Certificate 2: Males and society, comprising 

□ 

Being Male in 

Contemporary 

Society 

□ Sex and Gender 

□ Masculinity and Manhood 

□ The Experience of Being Male in Contemporary Culture 

□ Portrayals of Men in Popular Culture 

? July 2014 

Cost: TBA 

□ 

Significant Male 

Life Transitions 

□ Boyhood to Manhood 

□ Separations 

□ Fatherhood 

□ Healthy Aging 

? July 2014 

Cost: TBA 

PROPOSED - irofessional Certificate 3: Males and sexism, comprising 

□ 

Facts and Fallacies 

of Male Power 
and Privilege 

□ An Analysis of Male Power and Privilege 

□ Males and Work 

□ Males in Education 

□ Males and the Law 

? Mar 2015 

Cost: TBA 

□ 

Critical Analyses 
of Gender in Liter¬ 
ature and Re¬ 
search 

□ Gender bias 

□ Gender bias popular literature 

□ Gender bias in scholarly literature 

□ Gender bias in policy and research 

? Mar 2015 

Cost: TBA 

PROPOSED - irofessional Certificate 4: Psychological therapy with males, comprising 

□ 

Elements of Male 
Psychology 

□ Males, emotions, coping, and communication 

□ Male mental ill-health and suicide 

□ Powerlessness as a concept in male mental ill-health 

□ Contemporary assumptions of male psychological dysfunction 

? July 2014 or 

July 2015 

Cost: TBA 

□ 

Psychological 
Therapy with 

Males 

□ Preparation of the therapist for work with males 

□ Technical guidelines for establishment of the therapeutic alli¬ 
ance 

□ Understanding male-positive attitudes in working with males 

Special problems of the reluctant client 

? July 2014 or 

July 2015 

Cost: TBA 
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13. University of South Australia agreement with appellant to teach the "Males 
and the Law" section dated October 12, 2013 [A97-A98] 


12 October, 2013 

Dear Mr. Den Hollander: 

On behalf of The Australian Institute of Male Health and Studies and the University of South Australia, 
thank you for agreeing to develop content for, and to teach,a three-week-long module on “Males and 
the Law” for the course, Facts and Fallacies of Male Power and Privilege, to be offeredon line between 
March and June of 2015 as part of the Professional Certificate, Males and Sexism. 

For your module we would like you to develop the following materials: 

• Course-map contentfor the module . [Please review the attached Word document, Being Male in 
Contemporary Society, for examples of the requested course-map content. As noted below, your 
content should be submitted as Word or PowerPoint documents; we shall arrange your materials 
in the relevant course map.] This course-map content should include 

o A description of the formative-assessmentwritten assignments !each approximately 200 
words long) and the end-of-module summative -assessment written 
assignment !approximately 725 words long) [see pages 7-9 of the attached Word 
document] 

o A module-description narrative [four different examples are given under the heading, 
‘module outcomes”on pages 9-13 the attached Word document] that 

■ describes the overall content of the module, 

■ names the three weekly topics within the module, 

■ states how you will distribute the 25 points of assessment for the module through 
two formative- assessments response papers and one end-of-module summative 
assessment 

■ states the module-end outcomes. 

o The weekly learning activities (required and additional readings) with their 

correspondinglearning tasks (those questions for the students to consider while doing the 
readings) [see the learning activities templates on pages 13-27 of the attached Word 
document]; 

o The weekly assessment activities (the above-mentioned formative and summative writing 
assignments) [see pages 27-28 of the attached Word document]; and 
o The weekly teaching activities (lectures or tutorials, for example) [see page 29of the 
attached Word document]. 

• Complete teaching-ready, online activities ; lectures in PowerPoint or written form;with 

optional supplementary tutorials that comprise up to four hours of online instruction per week for 
each topic in the module. These would be similar to traditional classroom teaching resources. 

You are welcome tosubmit materials you have already developed for your teaching and research. 

Please submit the course-map information and teaching-ready online activities to me as Word or 
PowerPoint documents; I will then adapt them to the required course map format (given in the attached 
sample appendix) and pass on relevant information to the Moodle developers. 

The submission deadline for all of these materials is Thursday, December 12, 2013. If this proves 
difficult, do let me know, and I’ll accommodate you wherever possible. 

If you require more time to complete your course map and teaching ready activities, or if you have any 
questions, please email me at dgouws@aimhs.com.au 


Sincerely Yours, 
Dennis S. Gouws 
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Director, The Australian Institute of Male Health 
and Studies 
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14. Shepherd's January 9, 2014, email requesting interview about the course 

appellant would be teaching [A99] 


Male Studies course 


1/9/1 

shepherd, Tory tory.shepherd@news.com.au via gsb.columbia.edu 4 

to rdhhh 

Hi there - I'm trying to get in touch for a story I'm doing on the UniSA course you're involved with, but 
can't find a phone number for you - could you please get in touch? By email or phone - 0061 8 8206 
2270 

Thank you! 

Tory 

Tory Shepherd 
Political Editor 

D: +61 8 8206 2270 E: tory.shepherd@news.com.au 

Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


A100 

15. List of perjuries and omissions concerning respondents' contacts with New 

York [A100-A108] 


List of perjuries and omissions concerning respondents’ contacts with N.Y. 

“1st Aff.” refers Bolger’s First Affirmation that presents Respondents first set of 
affidavits and “2nd Aff.” to Bolger’s Second Affirmation. Each falsehood includes 
discovery questions that the lower court prevented from being asked because it 
denied discovery. 

Advertiser relied on Michael Cameron, either National Editorial Counsel at News 
Corp Australia (doing business as News Limited)(App Doc 17 at ]f 2) or National 
Editorial Counsel at News Limited (doing business as News Corp Australia)(App 
Doc 22 at ]f 2). Cameron’s confusion over who is “doing business as” and for 
which simply makes the relationship among News Corp Australia, News Limited 
and Advertiser even murkier. Such uncertainty in his role and whom he actually 
works for raises concern as to his knowledge of jurisdictional facts. 

Lie 1 st Aff: Advertiser “does not sell any products in New York.” (App Doc 

17 at 17). 

Exposed: Advertiser sells the Sunday Mail Messenger paper to members of 

the Australian Community in New York City. (App Doc 28). 
Revision 2 nd Aff: Advertiser “does not directly sell any products in New York.” 
(App Doc 22 at ]f 7, emphasis added). 

Questions: Aren’t subscriptions over the Internet to the Australian Community 

in New York City direct sales? 

Does Advertiser sell its papers and other products in New York 
through agents? 

Lie 1 st Aff: Advertiser “does not publish in New York.” (App Doc 17 at If 7). 

Exposed: Advertiser publishes the Sunday Mail Messenger in New York via 

its website because the site of downloading is considered the site 
of publication, see Penguin Group (USA), Inc. v. American 
Buddha, 16 N.Y. 3d 295, 301 (2011). 

Revision 2 nd Aff: None, Advertiser continues with the falsehood. (App Doc 22 at 

17 ). 

Questions: Flow many New Yorkers are subscribers and what other types of 

goods or services are provided them? 

What do News Corp Australia’s partnerships with Digital First 
Media, located in N.Y.C. and Press Reader, a Canadian company, 
do for Advertiser in New York? 

Do they act as agents? 
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Lie 1 st Aff.: Advertiser “does not target any New York audience.” (App Doc 

17 at 18). 

Exposed: Published 12 articles concerning New York in 2014, and many of 

the members of the Australian Community in New York City 
subscribe to The Advertiser. (App Doc 28). 

Revision 2d Aff: Advertiser “does not target subscribers in New York.” (App 
Doc 22 at Tf 8). 

Questions: What criteria does The Advertiser use in determining to publish a 

story concerning New York and what sources in New York does it 
use? 

What promotional efforts does Advertiser use to acquire New York 
subscribers? 

How many subscribers in New York? 

Liel sl Aff: Advertiser does not have employees in New York. (App Doc 17 at 

110 ). 

Exposed: Bloomberg lists the Chairman for Advertiser as Brian Leonard 

Sallis with a corporate address of 1211 Avenue of the Americas, 
N.Y., N.Y. (App Doc 38). 

Revision 2d Aff: None, Advertiser continues with the falsehood. (App Doc 22 at 

111 ). 

Questions: Why is the business address of the Chairman for Advertiser in 

New York? 

Who else at Advertiser has a business address at News Corp or in 
New York? 

Does Advertiser use this N.Y.C. address for obtaining credit from 
N.Y. financial institutions? 


Lie 1 st Aff: Advertiser “does not have any business ventures in New York.” 

(App Doc 17 at If 9). 

Exposed: On January 27, 2014, News Corp Australia, sole owner of 

Advertiser, entered into a partnership agreement with Digital First 
Media, headquartered in New York City, to provide advertising 
and marketing solutions for ah of Advertiser’s websites, which 
include the Sunday Mail Messenger interactive website on which 
four of the five articles at issue here were published. (App Doc 
35). 

Revision 2d Aff: None, Advertiser continues with the falsehood. (App Doc 22 at 

110 ). 


2 





A102 


Question: What exactly does the business venture with Digital First Media 

entail? 


Lie 1 st Aff.: Omitted relationship between Rupert Murdock’s News Corp 

headquartered in N.Y.C. and News Corp Australia which controls 
Advertiser. (App Doc 17 at If 3). 

Exposed: News Corp Australia is a business department of News Corp 

N.Y.C. News Corp, 10-K Filing, August 14, 2014. 

Revision 2d Aff.: Still dissembling, News Corp Australia is a wholly-owned 
subsidiary of News Corp in N.Y., which “make[s] broad policy 
decisions” for Advertiser. (App Doc 22 at 4, 5). 

Question: How does News Corp accounting treat News Corp Australia? 

Exactly what decisions does News Corp in N.Y.C. make for 
Advertiser? 


Shepherd is the Political Editor and reporter for the Sunday Mail Messenger 

owned and operated by Advertiser, which is wholly owned by News Corp 

Australia which is a segment of News Corp in New York City. 

Lie 1 st Aff: In researching her articles, Shepherd’s only contact with New York 

was an email and telephone conversation with appellant. (App 
Doc 18 at HI 9, 11). 

Exposed: Shepherd had also contacted Miles Groth, Ph.D., a professor and 

resident in New York City, with six emails over a period of two 
months sent to his email address on the server located in Staten 
Island for Wagner College. (App Doc 39). 

Revision 2d Aff.: This editor for a major metropolitan newspaper concerning an 
article she wrote eight months earlier, said she “forgot.” 1 (App 
Doc 23 at H 14). 

Question: What other research contacts and sources did she have that 

involved New York? 


Lie 1 st Aff: Shepherd emailed appellant “requesting comment on the 

controversy . . . .” (App Doc 18 at H 9). 

Exposed: The email did not request comment on any controversy. It stated, 

“I’m trying to get in touch for a story I’m doing on the UniSA 


1 When appellant worked for Eyewitness TV News and Metromedia TV News in N.Y.C., he kept 
a list of everyone interviewed for stories he produced, which is common in the media. 
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course you’re involved with, but can’t find a phone number for 
you-could you please get in touch?” Also, at that time, there was 
no controversy. (App Doc 14). 

Revision 2d Aff.: No revision, she still claims her email was “requesting 
comment on the controversy . . . .” (App Doc 23 at ]f 11). 

Question: Didn’t the controversy begin with her contacting Dr. Gary Misan 

at the University and accusing appellant of being a “member of 
extreme right wing groups in the USA”? 

Lie 1 st Aff: Shepherd wrote only “two” articles regarding the Male Studies 

courses. (App Doc 18 at ^ 4). 

Exposed: She wrote four articles. (App Doc 7-10). 

Revision 2d Aff.: She wrote “articles” and lists the four. (App Doc 23 at 4-8). 

Questions: How could she have forgotten about the fourth article she wrote 

after being served with the Complaint, which was just two months 
prior to her first affidavit, or the second of two articles that she 
wrote on January 14, 2014? 

What other writings and communications has she written and 
published on the Male Studies courses concerning the product of 
two New Yorkers? 


Lie 1 st Aff: Shepherd implies that the two articles were only published in print 

in Australia by failing to mention they were published on the 
Sunday Mail Messenger website. (App Doc 18 at 7, 8). 

Exposed: All four known articles were published on the Sunday Mail 

Messenger website. (App Doc 7-10). 

Revision 2d Aff.: The four articles appeared on the Sunday Mail Messenger 
website. (App Doc 23 at fflf 5-8). 

Questions: Does her contract with Advertiser address the publication of her 

articles on the Sunday Mail Messenger website? 

Is she paid extra for such? 

Where else have the articles appeared? 

Lie 1 st Aff: The two articles “were intended for publication in Australia and 

were directed at an Australian audience.” (App Doc 18 at f 7). 

Exposed: All four known articles were published in New York via the 

Sunday Mail Messenger website. See Firth v. State, 98 N.Y.2d 
365, 370 (2002). 
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Revision 2d Aff.: All of the four articles “were intended for publication in 

Australia and were directed at an Australian audience.” (App Doc 
23 at Tf 9). 

Questions: Why publish on her newspaper’s interactive website if the articles 

were only intended for Australians? 

Were print copies of the four articles published or circulated in 
New York? 

Did she expect the publication of her articles to have consequences 
in New York? 


Fairfax relies on Richard Coleman who in his first affidavit lists himself as 
solicitor for Fairfax Media Limited (App Doc 19 at If 1), the parent of Fairfax. In 
his second affidavit, he is the solicitor for Fairfax (App Doc 24 at Tf 1). In both 
affidavits he states he is responsible for pre-publication advice, but role as solicitor 
raises the question that he may not have firsthand knowledge of jurisdictional facts. 

Lie 1 st Aff: Fairfax and the Sydney Morning Herald do not have any business 

ventures or bank accounts in New York. (App Doc 19 at ^ 9, 10). 
Exposed: Fairfax does have a “representative” in New York City, World 

Media, Inc., for selling advertisements in its Sunday newspaper 
edition. (App Doc 37). 

Revision 2d Aff: None. (App Doc 24 at ]f]f 7, 8). 

Questions: What exactly does World Media, Inc. do for Fairfax and the 

Sydney Morning Herald? 

Is World Media, Inc. an agent or part of a joint venture or 
partnership with Fairfax? 

How does Fairfax pay for World Media, Inc.’s services, does it use 
a New York bank or a correspondent account with a New York 
bank? 


Lie 1 st Aff: Fairfax and the Sydney Morning Herald do not have office 

facilities, locations, employees, telephone listings and/or bank 
accounts in New York. (App Doc 19 at ^ 10). 

Exposed: Fairfax currently has two known freelance correspondents in New 

York City, and previously had at least two correspondents and a 
New York office. (App Doc 31, 32). 

Revision 2d Aff: Fairfax did have correspondents in New York City until 2012. 
(App Doc 24 at ^ 8). 
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Questions: Apparently Fairfax has replaced its salaried correspondents with 

independent contractors, which raises the question as to why it 
uses freelancers? 

Besides the two freelancers, who or what else does it rely on for 
news stories from New York? 

Is the New York market important to Fairfax’s business? 

Lie 1 st Aff.: Fairfax and the Sydney Morning Herald do not target “any New 

York audience.” (App Doc 19 at If 8). 

Exposed: Fairfax has a partnership with the New York Times to “bring[] 

together two of the world’s most trusted and independent news 
brands.” (App Doc 33). Fairfax published 13 articles in 2014 
concerning New York and many of the members of the Australian 
Community in New York City subscribe to the Sydney Morning 
Herald. (App Doc 28). 

Revision 2d Aff.: None. (App Doc 24 at ^f 6). 

Question: What criteria does The Sydney Morning Herald use in determining 

to publish a story concerning New York and what sources in New 
York does it use? 

How many subscribers does it have in New York? 

Does it cater to the Australian community in New York? 

Lie 1 st Aff: Fairfax and the Sydney Morning Herald “do not directly publish in 

New York” but the Sydney Morning Herald is available online at 
its website. (App Doc 19 at ^ 6, 8). 

Exposed: By making the Sydney Morning Herald available on its website, 

Fairfax is publishing in New York, Penguin Group (USA), Inc. v. 
American Buddha, 16 N.Y. 3d 295, 301 (2011); see Firth v. State, 
98 N.Y.2d 365, 370 (2002). 

Revision 2d Aff.: None. (App Doc 24 at 4, 6). 

Questions: Does Fairfax’s joint venture with the New York company News 

Alert LLC involve publication of The Sydney Morning Herald in 
New York? (App Doc 36). 

Fairfax has a “representative,” World Media Inc., in New York 
City for selling advertisements in its Sunday newspaper edition, so 
why sell advertising space in New York if the advertisements are 
not going to appear in the New York market? (App Doc 37). 

Does Fairfax’s partnership with the Canadian company Press 
Reader include publishing the Sydney Morning Herald in New 
York? (App Doc 34). 
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Lie 1 st Aff.: Fairfax and the Sydney Morning Flerald “do not directly sell any 

products in New York.” (App Doc 19 at If 6). 

Exposed: Fairfax sells the Sydney Morning Flerald to the Australian 

Community in New York City with some 20,000 members. (App 
Doc 28). The Sydney Morning Flerald’s website provides “access 
to exclusive discounts, events and competitions, unlimited access 
to our award-winning tablet apps, interactive quizzes, crosswords, 
Sudoku free in the iPad app.” (App Doc 4 at If 30). The website 
offers an interactive photographer section called “Clique” where 
readers can publish their photographs, win prizes and receive 
advice; an online Sydney Morning Flerald Shop where readers can 
purchase art and other gifts; it offered a cruise trip for two from 
Spain to Italy; accounts for readers to receive “tweets,” and the 
“goodfood” section provides recipes; investment research; and 
investment advice, (www.smh.com.au). The Sydney Morning 
Flerald’s website’s answers to frequently asked questions states 
“[o]ur digital subscription packages are GST-free for subscribers 
living and using our products overseas .” (www.smh.com.au, 
emphasis added). GST means the Australian tax on goods and 
services, so Fairfax and the Sydney Morning Flerald are clearly 
selling enough products overseas to make a question about sales 
taxes one that is frequently asked. 

Revision 2d Aff: “[D]o not sell any products in New York.” (App Doc 24 at ]f 
4). 

Questions: Aren’t subscriptions to the Sydney Morning Flerald sales? 

Flow many New York subscribers does the Flerald have? 

To what extent are the Sydney Morning Flerald website offers 
taken up by persons in New York? 

What is the extent of Fairfax’s contracts to supply goods into New 
York? 


Lie 1 st Aff: Fairfax disturbs a print edition of the Sydney Morning Flerald in 

the U.S. via Press Reader but has no “control” as to whether its 
U.S. edition is distributed in New York, and omitted to say 
whether it was or was not circulated in New York. (App Doc 19 at 

17 ). 

Exposed: Press Reader allows its 30 million users to digitally download the 

Sydney Morning Flerald. (App Doc 34). Downloading in New 
York means publishing here. Penguin Group (USA), Inc. v. 
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American Buddha, 16 N.Y. 3d 295, 301 (2011); see Firth v. State, 
98 N.Y.2d 365, 370 (2002). “Press Reader has developed major 
partnerships . . . [with] Fairfax Media [and] News Corp [Australia] 

. . . [that gives] publishers the ability to target audiences . . . [and] 
allow publishers to use [its] technology and adapt it to their 
market.” Fairfax is using Press Reader to “grow global circulation 
and revenues, and increase brand awareness and exposure of their 
publications in new international markets.” (App Doc 34). 
Revision 2d Aff: None. (App Doc 24 at f 5). 

Questions: Does Press Reader have an exclusive distributorship with Fairfax? 

Is Press Reader an agent of Fairfax and where are the printed 
editions printed? 

How many customers does Press Reader have in New York? 

How many of them download the Sydney Morning Herald? 

What markets is Fairfax targeting? 

Lie 1 st Aff.: “Fairfax Media and the Sydney Morning Herald do not have any 

business ventures in New York.” (App Doc 19 at ][ 9). 

Exposed: In 2000, Fairfax entered into a joint venture with the New York 

company News Alert LLC. The joint venture agreement with 
News Alert was to create News Alert Asia-Pacific, a subsidiary 
company that would create a number of websites aimed at 
providing financial and business information on the Asia-Pacific 
region for investors and business people in the United States. (App 
Doc 36). 

Revision 2d Aff: None. (App Doc 24 at ][ 7). 

Questions: What websites has the joint venture created? 

Are persons or entities in New York customers of the joint 
venture? 

Does the joint venture publish articles from the Sydney Morning 
Herald? 


McNeilage is the education reporter for the Sydney Morning Herald. 

Lie 1 st Aff: McNeilage “did not intend to target” New York readers. (App Doc 

20 at T( 6). 

Exposed: The Sydney Morning Herald published the article on its interactive 

website that McNeilage knew reached into New York. 

Revision 2d Aff: None. (App Doc 25 TJ 6) 
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Questions: If she did not intend to target New York readers, then why was the 

article placed on the Sydney Morning Herald’s website? 

Does her contract with Fairfax provide for placing her articles 
online? 

Is she paid an additional amount for articles published online? 
Were print copies of her article published or circulated in New 
York? 

Did she expect the publication of her article to have consequences 
in New York? 


Lie 1 st Aff.: McNeilage “made no contact with anyone” in New York in the 

process of reporting on the Male Studies courses. (App Doc 20 at 
Tf 7). Such infers she also did not access information from non¬ 
human sources in New York. 

Exposed: McNeilage’s article includes a photograph of Plaintiff that was 

taken by a New York photographer in New York (for which her 
newspaper failed to pay the photographer for its use). 

McNeilage cites the New York Times concerning one of Plaintiff s 
cases and quotes from a website posting by a New York professor 
both of which infer she accessed websites located in or connected 
with New Yorkers—meaning New York sources. 

Revision 2d Aff: None. (App Doc 25 at ^ 7). 

Questions: Where did she obtain the photograph? 

Were her sources for information about one of Plaintiff s cases and 
the posting of the New York professor from New York sources? 
Whom or what else did she contact in New York? 
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16. First affirmation of Attorney Katherine M. Bolger to dismiss dated August 29, 

2014 [A109-A112] 


IFILED: NEW YORK COUNTY CLERK 08/29/2014 03;08 PM] INDEX N0 - 152656/2014 

NYSCEF DOC. NO. 9 RECEIVED NYSCEF: 08/29/2014 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


Index No. 152656/2014 


AFFIRMATION OF 
KATHERINE M. BOLGER 


KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of peijury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants' Motion to Dismiss the Complaint of Plaintiff Roy Den Hollander (“Den 
Hollander”) pursuant to Rules 3211 (a)(l), (7), and (8) of the New York Civil Practice Law and 
Rules. I make this statement upon my personal knowledge, and I would be competent to testify 
at trial to the facts set forth herein. 

2. A true and correct copy of the Complaint against Defendants is annexed hereto as 

Exhibit 1. 

3. Annexed hereto as Exhibit 2 is a true and correct copy of the affidavit of Michael 
Cameron, sworn to on August 7, 2014 in Sydney, Australia. 
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4. Annexed hereto as Exhibit 3 is a true and correct cops of the affidavit of Tory 
Shepherd, sworn to on August 25, 2014 in Adelaide, Australia. 

5. Annexed hereto as Exhibit 4 is a true and correct copy of the affidavit of Richard 
Coleman, sworn to on August 28, 2014 before a solicitor in Sydney, Australia in the ordinary 
course of business. 

6. Annexed hereto as Exhibit 5 is a true and correct copy of the affidavit of Amy 
McNeilage, sworn to on August 28, 2014 before a solicitor in Sydney, Australia in the ordinary' 
course of business. 

7. Annexed hereto as Exhibit 6 is a true and correct copy of Den Hollander's Brief 
for Plaintiff-Appellant filed in Hollander v. Members of the Board of Regents of the University of 
the State of New York , No. 12-2362-cv (2d Cir. July 19, 2012). 

8. Annexed hereto as Exhibit 7 is a true and correct copy of Den Hollander’s Brief 
for Plaintiff-Appellant filed in Hollander v. Copacahanci Nightclub , No. 08-5547-cv (2d Cir. 

Mar. 19, 2009). 

9. Annexed hereto as Exhibit 8 is a true and correct copy of Den Hollander’s Brief 
for Plaintiffs-Appellants filed in Hollander v. United States , No. 08-6183-cv (2d Cir. Apr. 23, 
2009). 

10. On August 31, 2012, Den Hollander wrote an article for A Voice for Men article 
titled “Update on the Church of Feminism.” A true and correct copy of the article available at 
http://www.avoiceformen.com/feminism/feminist-govemance-feminism/update-on-the-church- 
of-feminism is annexed hereto as Exhibit 9. 

11. On August 20, 2012, Den Hollander wrote an article for/4 Voice for Men titled 
“Hollander files human rights complaint in NYC” in which he descnbed a complaint he had filed 
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before the New York Human Rights Commission. A true and correct copy of the article 
available at http://www.avoiceformen.com/mens-rights/hollander-files-human-rights-complamt- 
in-nyc is annexed hereto as Exhibit 10. 

12. Annexed hereto as Exhibit 11 is a true and correct copy of Den Hollander's 
Copyright Complaint filed in Hollander v. Swindells Donovan , No. 08-4045 (E.D.N.Y. Oct. 3, 
2008). 

13. Annexed hereto as Exhibit 12 is a true and correct copy of Den Hollander's 
Memorandum of Law in Support of Named Plaintiff s Motion for Disqualification of Judge 
Cedarbaum filed in Hollander v. Copacabana Nightclub . No. 07-cv-5873(MGC) (S.D.N.Y. Oct. 
9, 2007). 

14. On October 24, 2010, Den Hollander wrote an article for A Voice for Men titled 
“Why Can’t the Men’s Movement Get its Act Together? ". A true and correct copy of the article 
available at http://w\vw.avoiceformen.com/mens-rights/hollander-files-human-rights-complaint- 
in-nyc is annexed hereto as Exhibit 13. 

15. Annexed hereto as Exhibit 14 is a true and correct copy of the Establishment 
Clause and Equal Protection Complaint filed in Hollander v. Institute for Research on Women & 
Gender at Columbia University >, No 08 Civ. 7286 (S.D.N.Y Aug. 18, 2008). 

16. Annexed hereto as Exhibit 15 is a true and correct copy of a Southern Poverty 
Law Center article titled “Misogyny: The Sites” available at http ://\vww.splcenter.org/get- 
informed/intelligence-report/brow se-all-issues/2012/spring/misogyny-the-sites. 
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17. For the conv enience of the Court and counsel for the parties, attached hereto as 
Exhibit 16 is a true copy of a decision in Grimaldi v. Ho. No. 6909/2012 (Sup. Ct. Dutchess Cnty. 
Sept. 3, 2012) which is not readily available. 

Dated: New York. New York 
August 29, 2014 


KATHERINE M. BOLGE& 
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17. First affidavit of Advertiser's Michael Cameron dated August 7, 2014 [All 3- 

A114] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.-.- - - -. x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City of Sydney ) 

) ss.: 

State of New South Wales, Australia) 

MICHAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. Since 2013 1 have been employed as the National Editorial Counsel at News Corp 
Australia (doing business as News Limited). In that capacity I am responsible for oversight of 
the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited (“Advertiser Newspapers”) is a 
wholly-owned subsidiary of News Corp Australia and publishes The Advertiser. 

4. Advertiser Newspapers is organized under the laws of Australia. 

5. Advertiser Newspapers does not have any offices in New York. 


)00745499;v2| 1 
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6. Advertiser Newspapers does not have any employees in New York. 

7. Advertiser Newspapers does not publish in New York and does not sell any 
products in New York. 

8. Advertiser Newspapers does not target any New York audience. 

9. Advertiser Newspapers does not have any business ventures in New York. 

10. Advertiser Newspapers does not have office facilities, locations, employees, 
telephone listings and/or bank accounts in New York.. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 





ICHAEL CAMERON 


Sworn to and subscribed before me 
this 7 th day of August, 2014. 
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18. First affidavit of Advertiser's Tory Shepherd dated August 25, 2014 [A115- 

All 7] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 


Index No. 152656/2014 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 

. , , . I DEFENDANTS’MOTION TO DISMISS THE COMPLAINT 

P\cUc\\cML . I' - 

-,cv^ V*Tss • 

TORY SHEPHERD, being duly sworn, deposes and says: 

, ' 1. I am a citizen of Australia and a resident of Australia and a resident of Adelaide. 

I have personal knowledge of the facts stated in this affidavit and submit this affidavit in support 
of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was the Political Editor for The Advertiser 
in Adelaide, Australia. 

3. As the Political Editor for The Advertiser, my responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 
specifically, in South Australia. 

4. In my capacity as the Political Editor, I wrote two articles dated January 12 and 
January 14 regarding a prospective male studies course at the University of South Australia. 


(00745072;vl) 1 
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5. A true and correct copy of the article published on January 12,2014 and given the 
headline “Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. 

6. A true and correct copy of the article published on January 14, 2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. 

7. I wrote the articles because they related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 
audience. 

8. By writing the articles, I did not intend to target the United States or the State of 
New York. 

9. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

10. After writing the January 12 article, I spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

11. Except for that telephone call, I had no other contact with anyone in New York 
regarding the articles. 

12. I have never visited the State of New York or travelled through the State of New 

York. 


13. I do not reside in New York and I do not own any property, real or personal, that 
is situated there. 
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14. I do not have and have never had office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 

15. I have never voted or been registered to vote in New York. 

16. I have never undertaken any business ventures involving New York properties or 

entities. 

WHEREFORE* Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 
other relief as is appropriate. 
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19. First affidavit of Fairfax's Richard Coleman dated August 28, 2014 [All 8- 

A120] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

...... x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEELAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


Defendants. 


x 


AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT 


City o f Sydney) 

) ss.: 

In the state of New South Wales 

RICHARD COLEMAN, being duly swom, deposes and says: 

I am an employee of Fairfax Media Limited of which Fairfax Media Publications Pty Limited 
(“Fairfax Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit 
and submit this affidavit in support of Defendants’ Motion to Dismiss. 


1. Since 1993,1 have been employed as a Solicitor by Fairfax Media Limited. In 
that capacity I am responsible for prepublication advice to a range of publications of Fairfax 
Media and other subsidiaries of Fairfax Media Limited. 

2. The Sydney Morning Herald is published by Fairfax Media. 

3. Fairfax Med ia is organized under the laws of Australia. 

4. Fairfax Media and The Sydney Morning Herald do not have any offices in New 

York. 


1 
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5. Fairfax Media and The Sydney Morning Herald do not have any employees in 
New York. 

6. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not directly sell any products in New York. 

7. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies of'Ihe Sydney Morning Herald to be distributed in the United States but 
and neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

8. Fairfax Media and The Sydney Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. 

9. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

10. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. 

11. WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court 
grant their motion to dismiss the Complaint with prejudice in its entirety together with costs and 
such other relief as is appropriate, with costs and such other relief as is appropriate. 


2 
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Richard Coleman 


Sworn to and subscribed before me 
this 28th day of August, 2014. 


44ertary-Pxtbfe' 
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20. First affidavit of Fairfax's Amy McNeilage dated August 28, 2014 [A121-A123] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


Plaintiff, 

-against- 

TQRY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNETLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMIT ED. 


Index No. 152656/20:4 


Defendants. 


x 


AFFIDAVIT OF AMY McNETLAGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DTSMISS THE COMPLAINT 


City of Sydney) ss.: 

In the State of New South Wales) 

AMY McNETLAGE, being duly sworn, deposes and says: 

1. I am a defendant in this matter. I am a citizen of Australia and a resident of 


Newtown. I have personal knowledge of the facts stated in this affidavit and submit this 
affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was a reporter for The Sydney Morning 
Herald in Sydney, Australia. 

3. As an education reporter for The Sydney Morning Herald , my responsibilities 
included research, sourcing, and writing articles about education news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity as a reporter, I wrote one article dated January 14 regarding a 
prospective male studies course at the Uni versity of South Australia. A true and correct copy of 
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that article, which was given the headline “University of South Australia distances itself from 
males studies proposal” {the “Article”), is annexed hereto as Exhibit A. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and ’were directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the United States or the State of 
New York. 

7. I made no contact with anyone in the United States or New York in the process of 
reporting on the controversy. 

8. I did noi. attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise, have any contact with Mr. Den Hollander. 

9. l have never visited the State of New York or travelled through the State of New 1 

York. 

10. I have only visited the United States once, and my travel at that time was limited 
to the west coast. 

31. 1 do not reside in New York and i do not own any property, real or personal, that 

is situated there. 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts iri New' York. 

13. I have never voted or been registered to vote in New York. 

14. I have never undertaken any business ventures involving New York properties or 

entities. 


<007'1J077;v1|2 
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WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the Complaint with prejudice in its entirety together with costs and such 


other relief as is appropriate, with costs and such other relief as is appropriate. 



Amy McNeilage 


Sworn to and subscribed before me 
this Thursday 28th of August, 2014, 



Noterr-ptiblie' 
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21. Second affirmation of Attorney Katherine M. Bolgerto dismiss dated October 

27, 2014 [A124-A128] 


IFILED; NEW YORK COUNTY CLERK 10/27/2014 05; 32 PM] ™ DEX N0 - 152656/2014 

NYSCEF DOC. NO. 45 RECEIVED NYSCEF: 10/27/2014 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

--- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNElLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


AFFIRMATION OF 
KATHERINE M. BOLGER 


Hon. Milton A. Tingling 


Defendants. 

- x 


KATH E RINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ Motion to Dismiss the Complaint of Plaintiff Roy Den Hollander 
(“Hollander”) pursuant to Rules 3211(a)(1), (7), and (8) of the New York Civil Practice Law and 
Rules. I make this statement upon my personal knowledge, and I would be competent to testify 
at trial to the facts set forth herein. 

2. A true and correct copy of the Amended Complaint against Defendants is annexed 
hereto as Exhibit l . 1 


1 We have provided the exhibits in PDF-A format, as required by the Court. In the process of converting the 
exhibits from PDF to PDF-A, however, some exhibits have lost the ability to be searched. If the Court would like a 
searchable PDF copy of any exhibit, we will provide one. 
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3. Annexed hereto as Exhibit 2 is a true and correct copy of the affidavit of Michael 
Cameron, sworn to on October 27, 2014 in Sydney, Australia. 

4. Annexed hereto as Exhibit 3 is a true and correct copy of the affidavit of Tory 
Shepherd, sworn to on October 24, 2014 in Adelaide, Australia. 

5. Annexed hereto as Exhibit 4 is a true and correct copy of the affidavit of Richard 
Coleman, sworn to on October 22, 2014. 

6. Annexed hereto as Exhibit 5 is a true and correct copy of the affidavit of Amy 
McNeilage, sworn to on October 22, 2014 before a solicitor in Sydney, Australia in the ordinary 
course of business. 

7. On August 31,2012, Hollander wrote an article for A Voice for Men article titled 
“Update on the Church of Feminism.” A true and correct copy of the article available at 
http://www.avoiceformen.com/feminism/feminist-govemance-feminism/update-on-the-church- 
of-feminism is annexed hereto as Exhibit 6. 

8. On August 20, 2012, Hollander wrote an article for A Voice for Men titled 
“Hollander files human rights complaint in NYC” in which he described a complaint he had filed 
before the New York Human Rights Commission. A true and correct copy of the article 
available at http://www.avoiceformen.com/mens-rights/hollander-files-human-rights-complaint- 
in-nyc is annexed hereto as Exhibit 7. 

9. Annexed hereto as Exhibit 8 is a true and correct copy of Hollander’s Copyright 
Complaint filed in Hollander v. Swindells Donovan, No. 08-4045 (E.D.N.Y. Oct. 3, 2008). 

10. Annexed hereto as Exhibit 9 is a true and correct copy of Hollander’s Brief for 
Plaintiff-Appellant filed in Hollander v. Copacabana Nightclub, No. 08-5547-cv (2d Cir. Mar. 

19, 2009). 
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11. Annexed hereto as Exhibit 10 is a true and correct copy of Hollander’s Brief for 
Plaintiffs-Appellants filed in Hollander v. United States, No. 08-6183-cv (2d Cir. Apr. 25, 2009). 

12. On October 24, 2010, Hollander wrote an article for A Voice for Men titled “Why 
Can’t the Men’s Movement Get its Act Together?”. A true and correct copy of the article 
available at http://www.avoiceformen.com/mens-rights/hollander-files-human-rights-complaint- 
in-nyc is annexed hereto as Exhibit 11. 

13. Annexed hereto as Exhibit 12 is a true and correct copy of Hollander’s 
Memorandum of Law in Support of Named Plaintiffs Motion for Disqualification of Judge 
Cedarbaum filed in Hollander v. Copacabana Nightclub, No. 07-cv-5873(MGC) (S.D.N.Y. Oct. 
9, 2007). 

14. Annexed hereto as Exhibit 13 is a true and correct copy of the Establishment 
Clause and Equal Protection Complaint filed in Hollander v. Institute for Research on Women & 
Gender at Columbia University, No. 08 Civ. 7286 (S.D.N.Y. Aug. 18, 2008). 

15. Annexed hereto as Exhibit 14 is a true and correct copy of a Southern Poverty> 
Law Center article titled “Misogyny: The Sites” available at http://www.splcenter.org/get- 
informed/intelligence-report/browse-all-issues/2012/spring/misogyny-the-sites. 

16. Annexed hereto as Exhibit 15 is a true and correct copy of Hollander’s Complaint 
filed in Hollander v. Norton, No. 08-113595 (Sup. Ct. N.Y. Cnty. Oct. 7, 2008). 

17. Annexed hereto as Exhibit 16 is a true and correct copy of a cached screen shot 
of Hollander’s website, http://www.roydenhollander.com, captured by an Internet archiving 
website. Hollander’s website is no longer operable. 

18. Annexed hereto as Exhibit 17 is a true and correct copy of Hollander’s Appeal 
and Complaint in Hollander v. Velez, No. M-P-A-l 1-1024266 (N.Y.C.H.R. Aug. 17, 2012). 
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19. Annexed hereto as Exhibit 18 is a chart of the defamatory statements complained 
of in this case for the Court’s convenience. 

20. For the convenience of the Court and counsel for the parties, attached hereto as 
Exhibit 19 is a true copy of a decision in Grimaldi v. Ho, No. 6909/2012 (Sup. Ct. Dutchess 
Cnty. Sept. 3, 2013) which is not readily available. 

21. Annexed hereto as Exhibit 20 is a true and correct copy of a The New York 
Times' article titled “Court Rejects Men’s Studies Lawsuit” available at 
http://cityroom.blogs.nytimes.com/2009/04/27/court-rejects-mens-studies-lawsuit. 

22. Annexed hereto as Exhibit 21 is a true and correct copy of a The Washington 
Free Beacon article titled “Anti-Feminist Lawyer Plans Lawsuit to Force Women to Register for 
Draft: Has difficulty finding plaintiff’ available at http://freebeacon.com/issues/anti-feminist- 
lawyer-plans-lawsuit-to-force-women-to-register-for-draft/. 

23. Annexed hereto as Exhibit 22 is a true and correct copy of a Media Matters 
article titled “Cavuto hosted ‘ anti-feminist attorney’ Hollander, who advocated ‘cut[ting] out the 
feminazi, feminist women’s studies programs’ at Columbia,” available at 
http://mediamatters.org/research/2008/08/21/cavuto-hosted-anti-feminist-attomey-den- 
hollan/144512. 

24. Annexed hereto as Exhibit 23 is a true and correct copy of a Ivy-Gate article 
titled “Middle-Aged White Guy Sues Columbia for Discrimination; An Interview with Roy 
Hollander, Men’s Rights Pioneer” available at http://www.ivygateblog.com/2008/08/middle- 
aged-white-guy-sues-columbia-for-discriminationan-interview-with-roy-hollander-mens-rights- 
pioneer. 
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25. Annexed hereto as Exhibit 24 is a true and correct copy of a The New Yorker 
article title “Hey, La-a-a-dies!: Ladies’ Night lawsuit” available at 
http://www.newyorker.com/magazine/2007/08/06/hey-la-a-a-dies. 

26. A true and correct copy of a clip from the cable television show The Colbert 
Report titled “3/31/11 in :60 Seconds” available at, 

http://thecolbertreport.cc.com/videos/ypge4c/3-31-11-in—60-seconds. See also 
http://gothamist.com/2011/04/0 l/video_ladies_night_lawyer_gets_roas.php. 


Dated: New York, New York 
October 27, 2014 



KATHERINE M, BOLGER 
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22. Second affidavit of Advertiser's Michael Cameron dated October 27, 2014 

[A129-A131] 


SUPREME COURT OF THE STATE OK NEW YORK 
COUNTY OF NEW YORK 

..... x 


ROY DEN HOLLANDER. 


Plaintiff. 


Index No. 152656/2014 


-against- 

TORY SHEPHERD. ADVERTISER NEWSPAPERS 
PTY LTD.. AMY McNEILAGE. FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED. 


Defendants. 


x 


AFFIDAVIT OF MICHAEL CAMERON IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 


City of Sydney ) 

) ss.: 

State of New South W ales. Australia ) 

MIC!IAEL CAMERON, being duly sworn, deposes and says: 

1. I have personal knowledge of the facts staled in this affidavit and submit this 
affidavit in support of Defendants' Motion to Dismiss. 

2. Since 2013 I have been employed as the National Editorial Counsel at News 

l imited (doing business as News Corp Australia). In that capacity I am responsible for oversight 
of the provision of legal advice for several newspapers and news websites across Australia. 

3. Advertiser Newspapers Proprietary Limited ("Advertiser Newspapers") is 
organized under the laws of Australia. 


I 
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4. Advertiser Newspapers is a wholly-owned subsidiary of News Corp Australia and 
publishes The Advertiser. News Corp Australia, in turn, is a w holly-owned subsidiary of News 
Corp. w hich is a Delaware Corporation w ith its principal place of business in New York. 

5. Neither News Corp nor News Corp Australia run the day-to-day operations of 
Advertiser Newspapers, although News Corp does make broad policy decisions for Advertiser 
Newspapers. 

6. The Advertiser is targeted to an Australian audience and particularly to people in 
Adelaide and South Australia. It is available at the URL: http://www.adelaidenow.com.au. The 
home page includes a weather icon listing the current temperature in Celsius in Adelaide. 
Australia and a section called “SA News.” SA stands for South Australia. The publication 
contains local sports for the schools and regional teams in the Adelaide area as well as local 
news, restaurant reviews, and stories of local interest to individuals in Adelaide and South 
Australia. 

7. Advertiser Newspapers does not publish in New York and does not directly sell 
any products in New York. 

8. The Advertiser allows visitors to the website to subscribe to The Advertiser, but 
does not target subscribers in New York. Anyone with a computer and a credit card can 
subscribe. 

9. Advertiser Newspapers does not target any New York audience or New York, 
generally. 

10. Advertiser Newspapers does not have any business ventures in New York. 

11. Advertiser Newspapers does not have office facilities, locations, employees, 
telephone listings and/or bank accounts in New York. 
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WHEREFORE. Defendants Tory Shepherd. Advertiser Newspapers Pty Ltd.. Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 


MICHAEL CAMERON 


Sworn to and subscribed before me 
this _day of October, 2014. 



Larina Mullins 
Legal Practitioner 
State of New South Wales 
Australia 
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23. Second affidavit of Advertiser's Tory Shepherd dated October 24, 2014 [A132- 

A135] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

---- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD. ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF TORY SHEPHERD IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 


City of Adelaide ) 

) ss.: 

State of South Australia, Australia ) 

TORY SHEPHERD, being duly sworn, deposes and says: 

1. I am a citizen of Australia and a resident of Adelaide, South Australia. I have 
personal knowledge of the facts stated in this affidavit and submit this affidavit in support of 
Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was the Political Editor for The Advertiser 


in Adelaide, Australia. 

3. As the Political Editor for The Advertiser , tny responsibilities included 
researching, sourcing, and writing articles and commentary about politics in Australia, and, 


specifically, in South Australia. 



0-4 ho / ty. 

Andrew David Short 
A Commissioner for taking 
Affidavits in the Supremo Court 
of South Australia 
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4. In my capacity as the Political Editor, I wrote articles regarding a prospective 
male studies course at the University of South Australia, one of which was dated January 12, 
2014, two of which were dated January 14, 2014, and another which was dated June 18, 2014. 

5. A true and correct copy of the article published on January 12, 2014 and given the 
headline “Lecturers in a world-first male studies course at the University of South Australia 
under scrutiny” is annexed hereto as Exhibit A. This article appears on The Advertiser website 
under the “South Australia” news section. 

6. A true and correct copy of the article published on January 14, 2014 and given the 
headline “University of South Australia gives controversial Male Studies court the snip” is 
annexed hereto as Exhibit B. This article appears on The Advertiser website under the “South 
Australia” news section. 

7. A true and correct copy of the article published on January 14, 2014 and given the 
headline “Tory Shepherd: Pathetic bid for victimhood by portraying women as villains” is 
annexed hereto as Exhibit C. This article appears on The Advertiser website under the “Opinion” 
subsection, which is within the “News” section. 

8. A true and coirect copy of the article published on June 18, 2014 and given the 
headline “Men’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County” is annexed hereto as Exhibit D. This article 
appears on The Advertiser website under the “Opinion” subsection, which is within the “News” 
section. 


9. I wrote the articles because they related to a controversy taking place in Australia, 
and the articles were intended for publication in Australia and were directed at an Australian 


audience. 

■n 
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/ 
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10. By writing the articles, I did not intend to target the United States or the State of 
New York. 

11. In researching the articles I sent one email to Roy Den Hollander requesting 
comment on the controversy, as Mr. Den Hollander was slated as one of the professors 
potentially teaching the male studies course. 

12. After writing the January 12 article, 1 spoke briefly to Mr. Den Hollander by 
telephone about the controversy. 

13. In my original affidavit in support of the Defendants’ motion to dismiss the 
complaint, I erroneously stated that I had no other contact with anyone in New York besides the 
telephone call with Mr. Den Hollander. 1 regret this inadvertent error. 

14. In fact, I also exchanged several emails with Miles Groth, a professor at a New 
York college. I did not purposefully omit this fact from my prior affidavit and did not intend to 
deceive the Court by accidently omitting this fact. 1 simply forgot to include it. 

15. Besides the email exchanges with Mr. Groth. the email sent to Mr. Den 
Hollander, and the single telephone call with Mr. Den Hollander, I had no contact with anyone 
else in New York in preparing the articles. 

16. 1 have never visited the State of New York or travelled through the State of New 

York. 

17. I do not reside in New York and 1 do not own any property, real or personal, that 
is situated there. 

18. Ido not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

19. I have never voted or been registered to vote in New York. 

u' l/S/ 3 A <<i^y-Kr ^ >o//1- 

Andrtv.v David Shod 

t • A Commis •dortdr for tekirsg 

Affidavits. in tiro Suptrmo Court 
nf South Australia 
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.... jc . . 


20. I have never undertaken any business ventures involving New York properties or 
entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. p 1 y/ 


i ^ 

TORY'SHEPH ERL)” 


Sworn to and subscribed before me 
this 24th day of October, 2014. 



Andrew David Short 
A Commissioner tor takmg 
Affidavits In ths Supremo Court 
ot South Australia 
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24. Second affidavit of Fairfax's Richard Coleman dated October 22, 2014 [A136- 

A138] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.-.-... x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants.... - x 


AFFIDAVIT OF RICHARD COLEMAN IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS THE FIRST AMENDED COMPLAINT 

City of Sydney ) 

) ss.: 

State of New South Wales, Australia ) 

RICHARD COLEMAN, being duly sworn, deposes and says: 

l am an employee of Fairfax Limited of which Fairfax Media Publications Pty Limited (“Fairfax 
Media”) is a subsidiary. I have personal knowledge of the facts stated in this affidavit and 
submit this affidavit in support of Defendants’ Motion to Dismiss. 

1. Since 1993,1 have been employed as the Solicitor of Fairfax Media. In that 
capacity I am responsible for prepublication advice to a range of publications of Fairfax Media 
and other subsidiaries of Fairfax Media Limited. 

2. Fairfax Media is organized under the laws of Australia. 

3. The Sydney Morning Herald is published by Fairfax Media. 

4. Fairfax Media and The Sydney Morning Herald do not directly publish in New 
York and do not sell any products in New York. 
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5. Pursuant to a contract with Fairfax Media, Press Reader, an independent 
company, prints copies of The Sydney Morning Herald to be distributed in the United States, 
but neither Fairfax Media nor The Sydney Morning Herald has any control over whether copies 
printed by Press Reader are distributed in New York. 

6. Fairfax Media and The Sydney> Morning Herald do not target any New York 
audience, although readers of The Sydney Morning Herald are able to subscribe to the online 
version of The Sydney Morning Herald via its website. It is available at the URL: http:// 
www.smh.com.au/. Like other local news websites, the homepage includes a weather icon for 
Sydney, Australia noting the temperature in Celsius and also has a link for live updates on traffic 
conditions in Sydney. It also has a section specific to “New South Wales” and articles tagged 
with “NSW,” which stands for “New South Wales.” 

7. Fairfax Media and The Sydney Morning Herald do not have any business ventures 
in New York. 

8. Fairfax Media and The Sydney Morning Herald do not have office facilities, 
locations, employees, telephone listings and/or bank accounts in New York. The Sydney 
Morning Herald formerly had correspondents located in New York City, but has not done so 
since 2012, almost two years before the Article was published. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 


^ ^-Qa-Quxjiu^ 


Richard Coleman 
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Sworn to and subscribed before me 
this 34- day of October, 2014. 

C 

Notary Public 
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25. Second affidavit of Fairfax's Amy McNeilage dated October 22, 2014 [A139- 

A141] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

----------- x 


ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


In4ex No. 152656/2014 


Defendants.- x 


AFFIDAVIT OF AMY McNEH AGE IN SUPPORT OF 
DEFENDANT’S MOTION TO DISMTSS THE FIRST AMENDED COMPT.ATNT 

City of Sydney ) 

) ss.: 

State of New South Wales, Australia ) 

AMY McNFJLAGE, being duly sworn, deposes and says: 

1. lam a defendant in this matter. I am a citizen of Australia and a resident of 
Newtown, Australia. I have personal knowledge of the facts stated in this affidavit and submit 
this affidavit in support of Defendants’ Motion to Dismiss. 

2. At all times relevant to this lawsuit, I was a reporter for The Sydney Morning 
Herald Nationali n Sydney, Australia. 

3. As a reporter for The Sydney Morning Herald National, mv responsibi lities 
included research, sourcing, and writing articles about general interest news in Australia, and, 
specifically, in New South Wales. 

4. In my capacity as a reporter, T wrote one article dated January 14 regarding a 
prospective male studies course at the University of South Australia. A true and correct copy 
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of that article, which was- given the headline “University of Sooth Australia distances itself 
from males studies proposal'' (the “Article”), is annexed hereto as Exhibit A, The Article 
appeared online under The Sydney Morning Herald's “Education'* subsection, which is under the 
“National” section. 

5. I wrote the Article because it related to a controversy taking place in Australia, 
and the Article was intended for publication in Australia and was directed at an Australian 
audience. 

6. By writing the Article, I did not intend to target the. United Slates or the State of 
New York. 

7. I made no contact with anyone in the United States or New York in the process of 
reporting on the controversy. 

8. I did not attempt to contact Roy Den Hollander in the process of writing the 
Article and did not otherwise have any contact with Mr. Den Hollander. 

9. I have never visited the State of New York or travelled through the State of New 

York. 

10. I have only visited the United States once, and my travel at that time was limited 
to the west coast. 

11. Ido not reside in New York and 1 do not own any property, real or personal, that 
is situated there, 

12. I do not have and have never had office facilities, locations, employees, telephone 
listings and/or bank accounts in New York. 

13. I have never voted or been registered to vote in New York. 
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14. I have never undertaken any business ventures involving New York properties or 


entities. 

WHEREFORE, Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy 
McNeilage and Fairfax Media Publications Pty Ltd. respectfully request that this Court grant 
their motion to dismiss the First Amended Complaint with prejudice in its entirety together with 
costs and such other relief as is appropriate. 





Sworn to and subscribed before me 
this * 22. day of October, 2014. 

Notary Public 



3 




A142 


26. Affirmation of attorney Bolger in opposition to discovery dated January 12, 

2015 [A142-A144] 


IFILED; NEW YORK COUNTY CLERK 01/12/2015 04; 45 PMl INDEX N0 - 152656/2014 

NYSCEF DOC. NO. 70 RECEIVED NYSCEF: 01/12/2015 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNElLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


AFFIRMATION OF 
KATHERINE M. BOLGER 


Hon. Milton A. Tingling 


Defendants. 

- x 


KATH E RINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ opposition to Plaintiff Roy Den Hollander’s (“Plaintiff’) oral motion for 
an immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules. I 
make this statement upon my personal knowledge, and I would be competent to testify at trial to 
the facts set forth herein. 

2. A true and correct copy of the “Media Release” available at Plaintiffs MR Legal 
Fund website, http://www.mensrightslaw.net/main/Down_Under/Press_Responses.pdf, is 


attached hereto as Exhibit 1. 
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3. A true and correct copy of the first affidavit of Michael Cameron originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 2. 

4. A true and correct copy of the first affidavit of Tory Shepherd originally filed in 
this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 3. 

5. A true and correct copy of the first affidavit of Richard Coleman originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 4. 

6. A true and correct copy of the first affidavit of Amy McNeilage originally filed in 
this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 5. 

7. A true and correct copy of the second affidavit of Michael Cameron originally 
filed in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 6. 

8. A true and correct copy of the second affidavit of Tory Shepherd originally filed 
in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 7. 

9. A true and correct copy of the second affidavit of Richard Coleman originally 
filed in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 


attached hereto as Exhibit 8. 



A144 


10. A true and correct copy of the second affidavit of Amy McNeilage originally filed 
in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 9. 

11. For the convenience of the Court and counsel for the parties, attached hereto as 
Exhibit 10 is a true and correct copy of a decision in Salfinger v. Fairfax Media Limited, et al.. 
No. 13-cv-0100081 (Wis. Cir. Ct. Dec. 8, 2014). 


Dated: New York, New York 
January 12, 2015 
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27. Forgery of the McNeilage article by attorney Bolger in her First Affirmation at 
Exhibit 5(A), her Second Affirmation at Exhibit 5(A) and her Affirmation in 
opposition to discovery at Exhibits 5(A) and 9(A) [A145-A146] 


"A 


Tuesday 14th of January 2014 - Sydney Morning Herald (Web-Only) 
Pagenumber: 0 Section: News and Features Subsection: 


University of South Australia distances itself from males studies 
proposals 


AMY MCNEILAGE 


The University of South Australia has distanced itself from a proposal for a series of male studies courses, 
some of which were to be taught by hardline anti-feminist advocates. 

The University of South Australia has distanced itself from a proposal for a series of male studies courses, 
some of which were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health 
promotion, which will begin online next month. 

But an original proposal by one of the university's academics outlined three further certificates, including a 
course called "males and sextant”, which named lecturers who have been published on radical men's rights 
websites. 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who fried a 
lawsuit against Columbia University for offering women’s studies courses (hat preached a "religionist belief 
system called feminism". The New York Times reported in 2008. 

Another proposed lecturer, Miles Grotli from Wagner College in New York, wrote on the New Male Studies 
Pricebook, page on Sunday: "Two years of preparation and She support of the university from the start now 
seem to be jeopardy because of unearned critics making erroneous accusations. It has been known For some 
years now that: academe is held hostage by radical ideological feminists in the humanities and social sciences, 
and administration, who fear diem." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses. Which were 
criticised in the media on Monday, were rejected in 2012, 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president: Deanna Taylor said it was concerning that the academic who 
founded the course, Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ? it's not 
long before proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good, look at how assumptions about gender 
constrain both men and women: 


University of South Australia distances itself from males studies proposals 
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"Whether we need to run a university course on them. I've got my doubts." she said, "The only reason I can 
see that you'd be running men's studies is for the men who want to complain that they haven't had enough 
attention as victims, and that does worry me. 

"Yes, some men have difficulties with going to doctors ? but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 


University of South Australia distances itself from males studies proposals 


2 




A147 

28. The Australian Community email dated September 10, 2014 [A147] 


From: The Australian Community < info@aucommunitv.orq > 

Date: 2014-09-10 19:16 GMT+02:00 
Subject: RE: September Newsletter Feedback 

I do not believe they fly the newspapers to New York, however, many of our members subscribe 
electronically to these newspapers. 

http://www.theaustralian.com.au/ 

http://www.smh.com.au/ 

http://www.adelaidenow.com.au/ 

We hope this helps, 

Best Regards, 

646.249.1741 | infoMAUCommunitv.org l www.AUCommunitv.org 

Connecting 20,000 Australians in New York ! 
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29. The Advertiser Code of Conduct dated July 2012 [A148-A156] 


The Advertiser Code of Conduct 

The policy of our publications across all platforms 

Thi s policy applies to News Limited and its editorial employees in both print and digital media 
platforms. It is an update of the News Limited Professional Conduct Policy which applies to 
editorial employees of News NSW; News Victoria, News Queensland, Davies Bros Limited, 
Advertiser Newspapers Limited and the regional and suburban newspaper and operations around 
Australia. 

News Limited group publications aim for the highest editorial and ethical standards. 

Editorial employees and contributors should be open-minded, be fair and respect the truth. 

To this end, all staff need to be familiar with the policy detailed in the following pages, to follow 
the rules they contain, and to apply their underlying principles. 

1. Accuracy 

1.1 Facts must be reported impartially, accurately and with integrity. 

1.2 Publications should take reasonable steps to ensure reports are accurate, fair and balanced. 

1.3 Clear distinction must be made between fact, conjecture, comment and opinion. 

1.4 Try always to tell all sides of the story in any kind of dispute. Every effort must be made to 
contact all relevant parties. 

1.5 Do not knowingly withhold or suppress essential facts. 

1.6 Journalists should not rely on only one source. Be careful not to recycle an error from one 
reference source to another. 

1.7 Direct quotations should not be altered except to delete offensive language, protect against 
defamation, or to make minor changes for clarity. 

1.8 Headlines and captions must reflect the tone and content of the article 

1.9 Reports of new drugs or medical treatments must be considered with great caution. It is easy 
to raise false hopes or alarm among readers. 

1.10 Information sourced from social media must be verified and checked for accuracy before 
publication on any platform. 

1.11 Editors must be informed of photographs sourced from social media sites. 


1 



A149 


1.12 Images prepared for publication must meet the guidelines of the Photographic Enhancement 
and Manipulation policy, outlined below in Section 18. 

2. Mistakes 

2.1 Serious factual errors should be corrected at the first opportunity, subject to legal advice 
where appropriate, and corrections should be given due prominence. Individuals or organisations 
that have been criticised in News group publications should be given a fair opportunity to 
respond. 

2.2 News Limited supports self regulation in the newspaper industry and participates in the 
activities of the Australian Press Council. Editors must publish prominently and promptly all 
Council adjudications on complaints by the public in respect of their newspapers. 

2.3 All mastheads must publish prominent and permanent details in print and online that advise 
how to contact the publisher re concerns about content; how to contact the Council; how to 
access the standards of News Limited and of the Council. As well, all publications must publish 
a permanent column/section in print and online that deals with corrections and readers’ right of 
response. 

3. Misrepresentation 

3.1 Do not use false names when representing a News Limited publication. 

3.2 Do not try to get information or photographs by deception. 

4. Privacy 

4.1 All individuals, including public figures, have a right to privacy. Journalists have no general 
right to report the private behaviour of public figures unless public interest issues arise. The right 
to privacy diminishes when the suitability of public figures to hold office or perform their duties 
is under scrutiny and such scrutiny is in the public interest. 

4.2 Unless it is in the public interest to do so, do not identify the family or friends of people 
accused of, or convicted of, a crime. 

4.3 The publication of sensitive personal information — such as taxation details, Family Court 
records and health and welfare matters — may be prohibited by legislation. Seek legal advice. 

4.4 Private investigators will not be contracted to provide editorial services without the approval 
of the group editorial director. 

4.5 Private investigators conducting work on behalf of the company will be required to comply 
with our editorial code of conduct and provide a written assurance that they will not engage in 
unlawful surveillance. 
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5. Covert activities 

5.1 Journalists and photographers may at times have to operate to expose crime, significantly 
anti-social conduct, public deception or some other matter in the public interest. All such 
operations must be approved in advance by the divisional head and the group editorial director. 
This approval will be given only where good cause exists to suspect crime or deception has taken 
place, and after all other means of gathering the facts have been exhausted. The group editorial 
director must be satisfied that the importance of publishing the information sought outweighs 
any damage to trust and credibility which your newspaper might suffer by allowing employees to 
operate surreptitiously. Where appropriate, the nature and reasons for operating covertly should 
be disclosed to readers. 

5.2 Rules surrounding permission to tape telephone conversations differ between states. Seek 
specific legal advice as pertains to your state before taping any conversations. Be aware that 
approval must be sought if recording is to be used as audio in any online capacity. 

6. Confidential sources 

6.1 The sources of information must be identified, wherever possible. When an informant insists 
on anonymity, verification of the information offered must be sought from other, preferably 
attributable, sources. 

6.2 A promise of confidentiality to a source must, of course, be honoured. However, journalists 
must be aware of the possible consequences. For example, a judge may order the source to be 
identified. Defiance of this order could lead to conviction for contempt of court, with the 
consequence of being imprisoned or being sanctioned with a heavy fine. 

7. Harassment 

7.1 Do not harass or try to intimidate people when seeking information or photographs. 

7.2 Do not photograph people on their property without their consent unless the public interest in 
doing so is clear. 

7.3 If asked to leave private property, do so promptly. 

7.4 Do not persist in telephoning, pursuing, questioning, door-stopping or obstructing access 
after you have been asked by an authorised person to stop. 

8. Discrimination 

8.1 Do not make pejorative reference to a person’s race, nationality, colour, religion, marital 
status, sex, sexual preferences, age, or physical or mental capacity. No details of a person’s race, 
nationality, colour, religion, marital status, sex, sexual preferences, age, or physical or mental 
incapacity should be included in a report unless they are relevant. 
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9. Grief and distress 

9.1 Reporters and photographers must always behave with sensitivity and courtesy toward the 
public, and in particular towards those involved in tragic events. No one should be put under 
pressure to be photographed or interviewed. Initial approaches might best be made through 
friends or relatives. We should respect the wishes of the bereaved or grieving. 

9.2 Do not go into non-public areas of hospitals, welfare institutions, funeral parlours, churches, 
etc, without identifying yourself or without permission of the people affected or their 
intermediaries, subject to the conditions of covert activity outlined above. 

9.3 Maintain sensitivity when recalling tragedy or crime. 

10. Children 

10.1 Extreme care should be taken that children are not prompted in interviews, or offered 
inducements to cooperate. 

10.2 Do not identify children in crime and court reports without state specific legal advice. 

10.3 Do not approach children in schools without the permission of a school authority. 

11. Suicide 

11.1 Do not reveal graphic details of a suspected suicide. Avoid making judgements about the 
method of death which suggest suicide is an acceptable means of resolving problems, 
particularly among young people. 

11.2 Do not report details of method and location of a suicide unless the public interest in doing 
so clearly outweighs the risk, if any, of causing further suicides. 

11.3 Do not sensationalise, glamorise or trivialise suicides. 

11.4 Adopt special sensitivity and moderation in gathering and reporting news to mitigate harm 
or hurt to all of those affected by suicide or attempted suicide, including the person themselves 
and their family. 

11.5 Where possible, include in such reports the contact number of support groups where people 
with problems may seek help. 

12. Illegal drugs 

12.1 Do not report recipes for drug manufacture details of distribution or descriptions of the use 
of other harmful substances unless justified by public safety considerations or at the request of 
authorities. 
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13. Weapons and threats 

13.1 Do not report threats to use bombs or other weapons or threats of extortion unless public 
safety justifies it, or when the authorities request you to do so, or when it is necessary to explain 
public disruption caused by the authorities’ reaction to such a threat. 

13.2 Do not report details of the manufacture or methods of using explosives, ammunition, 
firearms, fireworks, crossbows, booby traps or any potentially lethal device. 

14. Payment for information 

14.1 Payment must not be made for interviews or information. In the event that a demand for 
payment or other form of reward or compensation is made, agreement must not be given without 
the group editorial director’s approval. 

14.2 The same principle applies to payments to criminals and their families and associates, 
witnesses in criminal proceedings and their families and associates. 

15. Personal gain 

15.1 Employees must not request or accept any money, travel, goods, discounts, entertainment or 
inducements of any kind outside the normal scope of business hospitality. 

15.2 Bribes are to be rejected promptly and the managing editor and divisional head informed 
immediately. 

15.3 Only the managing editor, editorial director or a nominee is authorised to accept offers of 
free or discounted travel, accommodation etc on behalf of a publication. 

15.4 The managing editor has the absolute right to decide whether to accept an offer, who should 
be assigned and whether a report is published as a consequence. These conditions must be made 
clear to whoever made the offer. 

15.5 Gifts of cash (any sum) are never acceptable. 

15.6 Employees must never solicit or request any gift or benefit for themselves or anyone else in 
connection with their employment. 

15.7 Employees must never solicit discount travel or accommodation for themselves; nor 
misrepresent their role within News in order to secure any form of travel discount or 
accommodation. Any travel provided free of charge by non-News Ltd companies must be 
approved prior to any commitment being entered into. All international travel must be approved 
in advance by the group editorial director. 

15.8 Employees must never use their employment with News Limited as a means of gaining any 
form of entitlement or benefit from a commercial organization. 
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15.9 Employees must not accept personal gifts above a nominal value of $100. If a gift has more 
than a nominal value, it may only be accepted following approval of the relevant departmental 
manager or editorial executive. 

16. Financial reporting 

16.1 It is illegal for employees to make personal gain from financial information received in 
advance of general publication. It is illegal to pass this information to others. 

16.2 Journalists must not write about shares, securities or companies in which they, their family 
or friends, have a financial interest without disclosing that interest to the editor. 

16.3 A declaration of interest must be made if journalists have traded or intend to trade, directly 
or indirectly, in shares or securities about which they have written recently or intend to write 
soon. 

16.4 Journalists should not write about prospectuses prior to their lodgment without confirming 
that regulations of the Australian Securities Commission are not breached. 

17. Plagiarism 

Plagiarism is theft. 

18. Photographic enhancement and manipulation policy 

18.1 Images prepared for publication should meet the following guidelines. It is the 
responsibility of staff to produce true and accurate representations for publication. The 
credibility of our photographs is all important to the integrity of our newspapers and online sites. 
Enhancement of photographs is acceptable. However, this should be limited to simple procedures 
which improve reproduction quality, ie; auto enhancement. 

18.2Colour alteration, over sharpening and image manipulation is prohibited. 

18.3Subject to Clause 1, wire services pictures and images bought from non-News Group 
sources must not be altered except where an editor or the most senior editorial executive on duty 
deems it necessary to delete matter which might cause offence. Picture sources should be 
credited and any alteration explained in the caption. 

18.4 Freelance, occasional and on-the-spot contributors must give an undertaking in writing that 
their pictures have not been altered. Except in special circumstances and on approval of the 
editor or the most senior editorial executive on duty, the source should be credited in the caption. 

18.5 Any image that has had the subject altered or added to should be clearly acknowledged in 
the caption as “ Digitally Altered Image ”. 
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18.6 Images that News Limited companies sell for publication or private sales must be offered 
without electronic manipulation subject to clause 1. 

18.7 Pictures by staff photographers being published in News Limited publications may be 
altered to achieve special effects or for artistic purpose, but only with the approval of the editor 
or the most senior editorial executive on duty. Pictures so treated must carry a warning in the 
captions explaining that the image has been altered when they are published or transmitted 
interstate or overseas. 

18.8 Any special image that requires archiving and has been altered must be clearly marked to 
this effect before being archived and an original filed. 

19. Interviews/Requests for information or documentation in third party litigation 

19.1 In general, News Limited expects employees and contributors to co-operate with the 
authorities in investigations. However, requests by police or other authorities for work-related 
interviews must be referred to the managing editor and divisional head. 

19.2 No employee of News Limited should speak in that capacity to another media organisation 
or at a public event without permission of the state editorial director or managing editor. (See the 
External Media policy guidelines below). 

20. Advertising 

20.1 Editorial material created as a condition of placing an advertisement (i.e. for favourable 
consideration) must carry a clear label at the top of the page, or directly above an isolated item: 
“advertisement”, “advertorial” or “advertising feature”. 

20.2 Where possible, news stories which inadvertently relate to an advertisement, or advertiser, 
should not be carried on the same page. 

21. Conflict of interest 

21.1 A conflict of interest arises when personal interests or divided loyalties interfere with the 
ability to make sound, objective business decisions on behalf of the company . Staff may join 
and participate in any lawful political or community organisations or activities but must avoid 
any potential conflict of interest with their employment, and notify the editor if such a potential 
exists; 

21.2 The editor must be made aware as soon as possible if a reporter is assigned to a story that 
presents a possible or real conflict of interest. Employees have an obligation to report potential 
personal conflicts of interest to the editor and managing editor. 

21.3 Any employee wishing to perform paid or unpaid work for a rival party publication, radio or 
television outlet must receive written approval from the editor before doing so. 
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21.4 Contributors must comply with provisions relating to conflicts and must declare any real or 
potential conflict of interest arising from material submitted for publication and supervisors must 
do their utmost to ensure no conflict exists. Any association which may have a bearing, or appear 
to have a bearing, on a contributor’s view, must be identified with the published material. 

21.5 Failure to notify the editor and managing editor of any real or potential conflict of interest 
may result in dismissal. 

22. Standards of Business Conduct 

22.1 News Corporation has in place Standards of Business Conduct with which employees must 
comply. These are available on the Intranet. 

23. Confidential Information 

23.1 The company’s reputation is one of our most valuable assets. We are all responsible for 
protecting the confidentiality of company information and we cannot: 

• Disclose that information to third parties without proper authorisation to do so; 

• Use the information for personal gain; or 

• Use the information in any manner that is inconsistent with the company’s interests. 

• Confidential information may include information or data about the company’s planning, 
business strategy, projects, existing or potential customers, competitors or suppliers, 
financial results or operations, major contracts, commencement of major litigation, 
confidential personnel information and anything else which is not in the public domain. 

24. Other Obligations 

24.1 Do not bring the reputation of the company, your colleagues or your masthead into 
disrepute. 

24.2 Respect the confidences and sensitivities of your colleagues at all times. 

24.3 Familiarise yourself with the company policies regarding employees such as bullying and 
harassment. 

25.3 All employees are required to be neat and dressed appropriately for their particular job. 

25.5 Employees must protect company assets from theft, carelessness, waste and misuse and 
respect the property rights of others. 

26. Breaches of policy 

26.1 Group publications must regularly publish advice to readers on how to lodge a complaint 
about the conduct of an editorial employee or the content of a story. 
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26.2 Responses to complaints by an authorised officer of the company should be timely, subject 
to any legal considerations. 

26.3 Complaints involving alleged breaches of this policy will be investigated by the managing 
editor of the newspaper concerned, or by an executive of equivalent status. Proven breaches will 
be dealt with in accordance with the company’s disciplinary procedures. 

News Limited 

Editorial Code of Conduct Professional Conduct Policy July 2012 
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30. Australian Press Council General Statement of Principles dated February 

2009 [A157-A158] 



Australian 


Press Council 


General Statement of Principles 


To assist the public and the press, the Australian Press Council has laid down the broad principles to which it is 
committed. 

First, the freedom of the press to publish is the freedom, and right, of the people to be informed. These are the 
justifications for upholding press freedom as an essential feature of a democratic society. This freedom includes the 
right to publish the news, without fear or favour, and the right to comment fairly and responsibly upon it. 

Second, the freedom of the press is important more because of the obligation it entails towards the people than 
because of the rights it gives to the press. Freedom of the press carries with it an equivalent responsibility to the 
public. Liberty does not mean licence. Thus, in dealing with complaints, the Council will give first and dominant 
consideration to what it perceives to be in the public interest. 

The Council does not lay down rules by which publications should govern themselves. However, in considering 
complaints, the Council will have regard for these general principles. 


General Principle 1: Accurate, fair and balanced reporting 

Publications should take reasonable steps to ensure reports are accurate, fair and balanced. They should not 
deliberately mislead or misinform readers either by omission or commission. 

General Principle 2: Correction of inaccuracy 

Where it is established that a serious inaccuracy has been published, a publication should promptly correct the error, 
giving the correction due prominence. 

General Principle 3: Publishing responses 

Where individuals or groups are a major focus of news reports or commentary, the publication should ensure fairness 
and balance in the original article. Failing that, it should provide a reasonable and swift opportunity for a balancing 
response in an appropriate section of the publication. 

General Principle 4: Respect for privacy and sensibilities 

News and comment should be presented honestly and fairly, and with respect for the privacy and sensibilities of 
individuals. However, the right to privacy is not to be interpreted as preventing publication of matters of public record 
or obvious or significant public interest. Rumour and unconfirmed reports should be identified as such. 

General Principle 5: Honest and fair investigation; preservation of confidences 

Information obtained by dishonest or unfair means, or the publication of which would involve a breach of confidence, 
should not be published unless there is an over-riding public interest. 

General Principle 6: Transparent and fair presentation 

Publications are free to advocate their own views and publish the bylined opinions of others, as long as readers can 
recognise what is fact and what is opinion. Relevant facts should not be misrepresented or suppressed, headlines and 
captions should fairly reflect the tenor of an article and readers should be advised of any manipulation of images and 
potential conflicts of interest. 

General Principle 7: Discretion and causing offence 

Publications have a wide discretion in publishing material, but they should balance the public interest with the 
sensibilities of their readers, particularly when the material, such as photographs, could reasonably be expected to 
cause offence. 
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General Principle 8: Gratuitous emphasis on characteristics 

Publications should not place any gratuitous emphasis on the race, religion, nationality, colour, country of origin, 
gender, sexual orientation, marital status, disability, illness, or age of an individual or group. Where it is relevant and 
in the public interest, publications may report and express opinions in these areas. 

General Principle 9: Publication of Council adjudications 

Where the Council issues an adjudication, the publication concerned should publish the adjudication, promptly and 
with due prominence. 


Note 1 "Public interest" 

For the purposes of these principles, "public interest" is defined as involving a matter capable of affecting the people at 
large so they might be legitimately interested in, or concerned about, what is going on, or what may happen to them or 
to others. 

Note 2 "Due prominence" 

The Council interprets "due prominence" as requiring the publication to ensure the retraction, clarification, correction, 
explanation or apology has the effect, as far as possible, of neutralising any damage arising from the original 
publication, and that any published adjudication is likely to be seen by those who saw the material on which the 
complaint was based. 


February 2009 


Australian Press Council 

Address: Suite 10.02, 117 York Street, Sydney 2000 Phone: (02) 9261 1930 or 1800 025 712 Fax: (02) 9267 6826 
Email: info@presscouncil.org.au Web: http://www.presscouncil.org.au 
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31. Laura Parker correspondent for the Herald dated 2016 [A159-A160] 


Stories for Sydney Morning Herald by Laura Parker : Contently 


c 


LAURA PARKER 

New York, NY ■ t.co ■ lauraparker.contently.com 




Freelance Writer 

Freelance writer. Arts, culture, travel and technology. The New Yorker, New York Times, 
GOOD Magazine, TIME & others. 

42 stories 7.5K shares 44K words 

4.6K followers 6.9K likes 


Laura Parker's stories for Sydney Morning Herald 


guardian 


Slate 
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JfcUiJJork •>;• NewStatesmar 
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TIME GOOD 


SHOW ALL 
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Sydney 
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Actors take gameplay to a 
new level 

Actors take gameplay to a new level 




How Jennifer Lawrence 
conquered the world 

She snorts when she laughs, swears 
like a sailor and takes selfies on the 


file:///L|/.../A.D.%20Appl/Appndx/Stories%20for%20Sydney%20Moming%20Herald%20by%20Laura%20Parker%20_%20Contently.html[2/13/2016 12:48:27 PM] 
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Stories for Sydney Morning Herald by Laura Parker : Contently 
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Enough stalling on games 
classification 

The debate over Australia's lack of an 
adult classification for video games 
rages on. Despite an overwhelmingly 
positive response to... 
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© 2016 Contently 

About Contently, Inc. 
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32. Andrew Purcell correspondent for the Herald [A161-A162] 


Andrew Purcell 

PRINT AND RADIO JOURNALISM 


ANDREW PURCELL 

I am a British freelance journalist based in New York. My principal clients are the Age and the Sydney Morning Herald (Australia), 
the Sunday Herald (Scotland), the Guardian (UK) and BBC World Service radio. For a complete list of contents, click here . Twitter: 


@andrewpurcellny 

Search 



LATEST POST 
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Hillary feels the Bern 


In this time of insurgent candidates, in which Donald Trump dominates the Republican field and Jeremy Corbyn is the leader of 
the Labour party, Bemie Sanders may be about to spring the greatest shock of all. 


Continue Reading Post a comment News reports 

FEATURED POSTS 



Mick Rock: from "receiver" to Transformer. 

“There are pictures of David that I would never publish,” Rock says. “I got him in his knickers, just camping around. At the time 
he didn’t even think about it, because there was nowhere to publish them.” 



Marina Abramovic is past present 

Her days of stripping bare and cutting herself are over. Soon, if she has her way, she won’t be at the gallery at all. “You remove 
this, you remove that, and now I am removing myself.” 


1 
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Black lives matter? Not in Baltimore. 

Some think the riots damaged the community. Others call it an uprising. “There’s power in non-violent protest,” said Shorty, “but 
you need to show that you're capable of violence as well.” 



“Where is Amarildo?” Policing the police in Rio. 

"Pacification is a mask that hides what is happening in Rio. The city is selling itself as a safe place, for the World Cup and for the 
Olympics, but in the favela, we know how it really is.” 


m 

“The most guilty person in the history of Montgomery County" 

A few days after the execution date was confirmed, I received a message: Swearingen wanted me to watch him die. 



Herbie rides again 

Hancock is a musical pioneer of rare courage but to many jazz fans he will always be a sideman in Miles Davis’s second great 
quintet. He knows it, too. He quotes his mentor six times in an hour. 
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33. "Fairfax Subscribers Get Access To New York Times In New Partnership," 
B&T Magazine, November 24, 2014 [A163] 

Fairfax Subscribers Get Access To New York Times In New Partnership 

POSTED 24 NOVEMBER, 2014, by B&T MAGAZINE 

Fairfax Media and The New York Times have formed a collaboration which will see 
current subscribers of The Sydney Morning Herald and The Age offered six months of 
free, unlimited access to The New York Times website and some smartphone apps. 

The offer supports Fairfax Media’s strategy to reward its loyal subscribers - both print 
and digital - with access to a different perspective on world events from The New 
York Times’ journalists and columnists. 

As part of their paid subscription, current subscribers will have access to award-winning 
journalism and multimedia content from The New York Times for six months, which 
has an annual value of $USi 95 . 

This collaboration brings together two of the world’s most trusted and independent 
news brands. It also allows The New York Times to increase the reach and 
recognition of its global news coverage among Fairfax Media’s premium audience. 

Fairfax Media’s Australian publishing media director of consumer marketing, Vicki 
Aristidopoulos said: “Our focus is on providing loyal customers with rewards linked to 
accessing the best in quality content, features and experiences. This collaboration, with 
an esteemed publication like The New York Times, perfectly illustrates the type of 
exclusive rewards on offer. You will see more and more of this in the year ahead.” 

Stephen Dunbar-Johnson, president of international for The New York Times said: 

“The New York Times is dedicated to producing the world’s finest journalism and we 
are keen to extend our reach to new global audiences. We are delighted that Fairfax 
Media is providing its existing subscribers with a generous sampling of the unlimited 
access that our digital subscribers rely on every day.” 



A164 

34. PressReaders' partnerships with Fairfax and News Corp NYC for its 
Australian newspapers dated August 19, 2014 [A164-A165] 

The Newspaper Works partners 
with PressReader for app 

The Newspaper Works / 19 August, 2014 

1 

The Newspaper Works will launch an app for iOS and Android devices this week, as part of a partnership with 
global digital distribution and publishing company PressReader. 

PressReader, a major sponsor of this year's Future Forum industry conference, will host the app, w'hich has 
been built to publish digital editions for mobile and tablet of print publications TheBulletin, The Works and 
special industry magazines like the Infographic Annual. 

CEO of The Newspaper Works, Mark Hollands, said that "publishing and communication is at the heartbeat of 
this organisation.’' 

"We are delighted to work w ith PressReader to offer our content in apps on both the iOS and Android 
platforms.” 

PressReader has developed major partnerships in Australia and New Zealand with newspaper and magazine 
publishers like Fairfax Media, News Corp, APN, Nextmedia and McPherson Media Group. In addition to its 
publisher partnerships, PressReader has also struck deals with local libraries, hotels, government agencies, city 
councils and device manufacturers (OEMs), as well as transportation companies like Virgin Australia - 
allow ing customers or employees to access PressReader published content via a Wi-Fi connection. 

Executive vice-president for PressReader, Nikolay Malyarov, who is in Sydney for the Future Forum, said the 
company’s distribution network gave publishers the ability to target audiences that are not necessarily tied to 
individual titles, but accessed content through search. 

"We’re able to reach audiences that are incredibly' difficult to reach as a single publisher - audiences when 
they're at hotels, libraries or on cruise ships,” Mr Malyarov said. 

"We allow publishers to use our technology and adapt it to their market, then retain their revenue to re-invest 
m the production of quality editorial content.’’ 

The Newspaper Works app will be launched this week and can be found by typing ‘The Newspaper Works’ 
into the iTunes Store, Google Play store or Windows Store from Friday. Thedesktop site linked to the app is 
currently live and features an archive of The Newspaper Works' publications from the past year. Readers can 
also subscribe to The Newspaper Works’ PressReader site or app to have publications auto-sent when they are 
published. 

Internationally, PressReader distributes content for more than 4000 publishing partners from over 100 
countries. 


For more new s from The New spaper Works, click here. 
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Company Overview. 

Founded in 1999. P-ess-Reader(htevAvtw.PressRgader.conv'j is the global leader in multi¬ 
channel, cross-platform content distribution and monetization, and the chosen partner of 
more than 3,500 publishers from 100 countries. 

P PressReader provides consumers and businesses access to thousands of local, national and 
1 international full-content newspapers and magazines online, in print, and on tablets, 
smartphones and eReaders running iOS, Android, Android for Amazon, Windows 8 and 
Blackberry 10 operating systems. _ 

It offers the world's most engaging reading experience to millions of readers in 60 
languages and can be found in leading libraries, hotels, airlines, corporate and government 
buildings, cruise lines, airport lounges, schools and restaurants around the globe. 

1 As a fully-customizable digital publishing platform, PressReader helps publishers of all 
I sizes and media types expand their platform support, growglobal circulation and revenues, 
and increase brand awareness and exposure of their publications in new international 
markets. ~ 


PressReader by the 
Numbers: 

> Over 30 million users 
worldwide 

> Over 2,000 local, 
regional and 
international 
newspapers and 
magazines 

> Over 3,500 publishers 

> Services available in 
overl 00 countries 

> Publications from over 
100 countries 

> Titles in 60 languages 

> More than 400 agents 
worldwide 

> PressReader is in more 
than 15,000 
organizations, 
institutions and 
businesses such as 
libraries, hotels, airport 
lounges and corporate 
offices around the 
world 
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35. Digital First Media's partnership with News Corp Australia dated January 27, 
2014, News Corp Australia is the sole owner of Advertiser [A166-A167] 

Digital First Media Announces AdTaxi Partnership with News Corp Australia | Digital Fi... Page 1 of 3 


Digital First Media 

• Home 

• Products 

• Ca re er s 

• Leadership 

• Contact Us 

Digital First Media's more than 800 multi-platform products reach 64 million Americans 
each month across 14 states. 

Press Releases 

Digital First Media Announces AdTaxi Partnership with News Corp Australia 

Monday, January 27,2014 

New York, NY (January 27, 2014) - Digital First Media today announced an exclusive AdTaxi 
Alliance Network partnership with News Corp Australia . 

The partnership includes the launch of news Xtend by News Corp Australia, a digital-marketing 
extension package for small to medium sized businesses in Australia. 

“We are pleased to have News Corp Australia as a partner and to introduce AdTaxi’s full-service suite 
of digital marketing products to the Australian market,” said John Paton, Chief Executive Officer of 
Digital First Media. “News Corp Australia has a powerful network of newspaper brands which have 
deep relationships with readers and advertisers. This partnership provides solutions that allow News 
Corp Australia to strengthen the relationships it has with local advertisers looking at expanding brand 
campaigns online.” 

With the launch of news Xtend, News Corp Australia will be offering easy-to-buy packages that 
include digital display advertising across its network of websites, along with a full complement of 
digital marketing solutions including social media, email, search engine optimization and search 
engine marketing. 

“The launch of news Xtend with Digital First Media means we can now provide tailored digital 
marketing solutions for our valued and valuable network of advertisers,” said Alisa Bowen, News 
Corp Australia’s Group Director - Digital Product and Development. “We are simplifying the process 
for small to medium businesses and offering access to a greater number of audiences across platforms. 
Our team of digital sales specialists will ensure, through this partnership, local advertisers receive the 
best and most creative multi-channel package possible for their brand.” 

News Corp Australia joins the AdTaxi Alliance Network that includes partners in Canada. Ireland . 
Israel and the United States. 


http://www.digitalfirstmedia.com/newscorpaustralia/ 


10/1/2014 
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Digital First Media Announces AdTaxi Partnership with News Corp Australia | Digital Fi... 


Page 2 of 3 


About Digital First Media 

Digital First Media, headquartered in New York City, reaches more than 67 million Americans each 
month through more than 800 multi-platform products across 18 states. 

For more information contact: 

Jonathan Cooper 

Vice President Media Relations & Employee Communications 
Digital First Media 
jcooper@digitalfirstmedia.com 
(215) 867-2022 

Press Releases 


Digital First Media to Explore Strategic Alternatives 


Friday, September 12, 2014 


Digital First Media Announces Chief Financial Officer Barbara Bennett Leaving 
the Company; Michael Koren Appointed CFO 

Wednesday, July 23, 2014 


Digital First Media Announces the Appointment Of Steven B. Rossi As President 


Tuesday, July 8, 2014 

What we do 

Our Products 
Press Releases 
The Open Newsroom 
CEO John Paton's Bloc 

Digital First Media 

5 Hanover Square 
25th Floor 

New York, NY 10005 

Digital First Media 


HOME | PRODUCTS | CAREERS | LEADERSHIP | CONTACT US 
Rss Twitter Fucebook Linkedln 


http://www.digitalfirstmedia.com/news_corp_australia/ 
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36. Fairfax's joint venture with the New York company News Alert [A168-A169] 


Fairfax Media Limited 


Hoover’s Company Profiles: 
Fairfax Media Limited 


Top 

Home Library Business & Finance Hoover's Profiles 
(AustraliamFXJ) 

Type: Public Contact Information 

On the web: http;//www .fxj.com an Fairfax Media Limited 

Employees: 7.043 Level 5. Darling Island Rd. 

Employee growth: (16.3%) Pyrmont. New South Wales 2009, Australia 


Tel. +61-2-9282-2833 

If it's news in Australia, it's fair to say that Fairfax is on top of it. Fax +61-2-9282-1633 

Fairfax Media is a leading newspaper and magazine publisher in 

Australia and New Zealand, with some 430 titles. Its flagship publications include Melbourne's The Age. The 
Sydney Morning Herald, and the Sunday News of New 1 Zealand. It also sen es the financial news sector with The 
Australian Financial Review, and it operates a portfolio of regional and community papers. In addition to its 
traditional publishing operations, Fairfax Media operates a number of websites in conjunction with its papers, and it 
owns about 15 radio stations. 

Key numbers for fiscal year ending June, 2013: 

Sales: S1.836.2M 

One year growth: (21.8%) 

Net income: ($15.0)M 
Officers: 

Chairman: Roger C Corbett 

Chief Executive Officer. Managing Director: Greg Hywood 

Chief Financial Officer: David Housego 

Competitors: 

APN News 
PBLMcdia 
21st Century Fox 

Gale Directory of Company Histories: 


Fairfax Media Ltd. 


Top 

I Ionic Library Business & Finance Company ..Histories 
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Tourang succeeded in taking over all the assets ofTryart. including John Fairfax Pty. Ltd. On January 7. 1992. 
Tourang changed its name to Joint Fairfax Holdings Limited and gained a listing on the Australian Stock Exchange. 

The ill-fated attempt to save Fairfax Group Pty. Ltd. from nonfamily interests only accelerated die family's loss of 
its patriarch's company. However, it may have happened soon enough to save Fairfax from several years of poor 
performance under what many considered to be inept "newspaper man" management. Black restored financial 
strength to the Fairfax organization and ensured that, if nothing else, at least the company did not fall into the hands 
of Rupert Murdoch. 

Diversifying for Financial Stability 

In Black's first year as nominal head of the resuscitated Fairfax group, die company 's publications garnered 
numerous awards and marked respectable financial performances, in spite of die depressed Australian economy. 
Renamed John Fairfax Media Holdings Limited, under Black's leadership the company also began to diversify its 
interests. 

In 1995 the company purchased interests in Australian Geographic Pty . a company that operated a popular magazine 
and a chain of retail stores selling books and outdoor exploration equipment. Although the company later 
sold Australian Geographic, (in 1998). the purchase was one of several efforts in the 1990s to diversify' the 
company's interests. 

In 1998 Fairfax hired Fred Hilmer. former professor of business at the University' of New South Wales, as the 
company's CEO. Hilmer inherited the business at a dme when the laws surrounding Australian media ownership 
were in a state of flux and he attempted to streamline the company by selling several less profitable subsidiaries and 
funneling funds into the company's core assets. After a year with Hilmer at the helm, Fairfax was beginning to show 
signs of increased profitability. Advertising revenues increased by over 30 percent during 1998, and by early 1999 
the company controlled 15 percent of the Australian advertising market. 

Hilmer's various projects included increasing the company's focus on digital media and communication. In 1999. 
Fairfax launched a new web site, www.sold.com.au. to complement the company's growing digital media division. 

In 2000. Fairfax entered into a joint venture with the New York company News Alert LLC to create News Alert 
Asia-Pacific, a subsidiary' company that w ould create a number of web sites aimed at providing financial and 
business information for the Asia-Pacific region and for investors and business people in the United States interested 
in researching opportunities in the Pacific. 

Rebounding from Hard Times 

Like many Australian companies. Fairfax suffered reduced revenues during the economic slump that follow ed the 
2000 Olympic Games. Despite falling advertising revenues, which constituted over 80 percent of tire company's 
revenue base, many of Fairfax's subsidiaries showed an increase in consumers. Hilmer's response was to look into 
selective expansion procedures and acquisitions while investing capital to reinvigorate the company’s most 
profitable properties. 

Fairfax continued to suffer from a poor advertising market in 2002 year with a 28 percent reduction in profit from 
the previous year. In 2003 the company strengthened its position with strategic acquisitions. In March the company 
gained 10 percent interest in Text Media Group Limited, which gave the company a strong presence in the online 
real estate advertising market The company acquired the remaining interest in Text Media in February 2004. 

The most significant development of 2003 was the completion of a major acquisition, in May. of New Zealand- 
based Independent News Media, which became known as Fairfax New Zealand. In addition to gaining control of 
two metropolitan newspapers, two Sunday papers and 53 community publications, the purchase also gave Fairfax 
ownership of 66 percent of Sky TV New Zealand. "The acquisition of these prime publishing assets will contribute 
strongly to our future growth,” Hilmer said in the company's official press statements. Fairfax reportedly paid over 
NZD 6.6 billion for ownership of the New Zealand media outlets. 

By 2004. Fairfax's financial returns w ere growing rapidly and profits had risen by over 60 percent from the previous 
year. Hilmer announced in 2004 that he would be stepping down the following year to pursue other opportunities, 
perhaps reluming to academia for the final chapter in his professional life. While the board of directors conducted 
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37. Fairfax's "representative" in New York City is World Media, Inc. dated March 

2014 [A170-A171] 
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Australia 

NSW 

Fairfax Media Pubicatbns Ply Limited 
Level 3,1 D.riirg Is lore* Road 
Oyrmont Now South Wa:?S 2009 
Phone: 02)9232 1/34 
Fax: (02) 9283 17*8 

VICTORIA 

Fairfax Medio Publications Pty Limited 
Media House, 655 Collies St 
Melbourne, V doria 3000 
Phone: (021 8667 2000 
Fax: (03; 9601 2929 


Fairfax Internationa! Representatives 

LONDON 

Mi Brett Warren 

W-3'rer Internationa; Media Ltd 

Suite !2. kosr.kno!! House. Orion Park 

Ncrth f ie!cJ Ave 

London W13 9SJ 

Phone: +44 (0> 20 7099 7992 

Fax: +44 (0> 870 4953 440 

Email: Owarrer-rcLvarermedia.voiri 

JAPAN 

Sbinano Iniei nationjf. Inc. 

Akasaka Kycwa Bldg. 2F 
1-644 Akasaxa, Minsto-ku 
Tokyo 107-0052 Japan 
Phone: OOF 8: 3 3584 6420 
Fax: 0016 81 3 3505 5628 
Email: vibe@bijnkoh.com 

SINGAPORE 

PiJbliritri^ Singapore (3) Pte L.to 

72. Benderreer Road 

#02-20, The Lucerne 

Singapore 339941 

Phone: +65 6836 2272 

Fax: 16b 629/ /302 

Email: peggy.thc-y^p-.jfclicdas.corr: 

' USA 

World Med:p Inc. 

19 West 36tn Street, 7th Floor 

New York 100'8 

Phone: 001: 1 ?•? 744 56:0 

Fax: 00‘5 I 712 744 5321 

Email: saiosCHvorldrnodiaomine corn 

- CHINA 

Wer-cy Lin 
P jolk.4as Beijing 

Rm 808. 8/9, Tower A ; f'uiiimk Plaza 
No.;5 Clvtoyafirjmenwai Avenue 
Beijing 10002C. China 
Phone: +86 10 6538 3155 e>t. 626, 

Fax; +86 10 6.588 .3110 

Email: wendy.hnl* pLbllcitas.com.Oi 


QUEENSLAND 

Fairfax Mn-ri-a Publications Pty L-rnitf-d; 
Level 6, 340 Adeia'de Street 
: Snsoarid. Queensland 4000 
Phone: (07) 3835 7600 
Fax: (07) 3835 7579 
Email: tnehub vfairfaxrriecJia.com.au 

SOUTH AUSTRALIA 

Fairfax Media Publications Pty Limited 
124 Franklin Street 
Adelaide. South Australia SCOO 
Phone: (08 - 8212 121? 

Fax: (08) 8212 1210 


NEW ZEALAND 

McKay & Bowman 

Internat onal Media Representative;: Ltd 

PC Box 36-49C. Ncrrhccte. Auckland 

60 Me Breen Ave 

Noithcote, Auckland 

Phone: 00:1 64 9 419 0661 

Fax: 0015 64 9 4i9 2243 

Email: neiK^mckoybjwrr^n.crj.riz 

THAILAND 

Public itas Tnaranc 

5th F cor. lumoini I Building, 239/2 Sci Sarasin. 

Ssicanri Road. LuTipini. Pathurnwar 

Bangkok 0330 Thailand 

Phone: OOil 66 2 651 9273 to 7 

Fax: 0015 66 2 661 9278 

Email: janyo.limmanee^public tas.com 

MALAYSIA 

Pubhcitas |-»ternationai Malaysia 
SICS. 2nd Floor, Centre-joint. 

Leouh Bandar Ulama. Bandar Utarna, 

47800 Petrflincj Jaya. Selangor 
Phone: 0011 60 3 772 9 6923 
Fax: 0015 6C 3 772 9 71-5 
Email: esther.chia<apu&!icitfl<.a:m 

HONG KONG 

PubTcitar Hong Konc 

26/F Two Chinancm Exchange Square 

338 King's Read. No*'!n Port 

Hong Kong 

Phone: 0011 352 25:6 1519 
Fax: OC1S 852 2528 3260 
Email: colherire.ha&pubiicitas.ccn 


www.adcentre.com.au 


WESTERN AUSTRALIA 

Fa i rax Med-a Publications Pty Limited 

A15 Level 2 

435 Roberts Road 

Stbi.jcc Western Ad it rail a 6008 

Phone: (C8> 942.3 8903 

Fax: (08) 9423 8922 


INDIA 

Tne Times o? India 

International Media Representation 

Response Deoartment 

Or Dacabhoy Naoioji Road 

Bombay 400 001 

Phone: 0011 91 22 22731 338 

Fax: 0015 91 22 22731145 

Email: bdritosh.parsdeyS'time&gfoup.com 

DUBAI 

Vivienne Oavicscr- 
: intermedia, 

Commercial Centre - Safa Park. 

Sheikh Zayed Roac. 

PO Box 22857. Dubai 

Phone: +971 346 6006 

Fax: +971 3*16 6016 

Email: vodvicson<$intcrmedia*quiUom 

EUROPE 

Robert i.ogan 

Robert uogan & Associates 

Suite 12. RcsskneF House, Orion Park 

Nortnfleic* Avenue London WI3 95J 

Phone: +44 (0) 208 5 7 9 4836 

Fax: +44 (0) 20S 579 5057 

Email: .Hogans rober t ioga n.co.u < 

SOUTH AFRICA 

Publicity Project Management 
Rivcnia Village, 3 Mutual Road. Rivoma 
PC Bex 783)1, Sandton, 2146 
Phone: +27 1803 8211 
Fax: +27 86 503 3237 
Email: mike-i.worlUmediaonline.ee.xa 


Visa us at www^dceirtre.com.an 
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. Brain Sallis, Chairman of Advertiser, business address is 1211 Avenue of the 
Americas, New York, NY, dated 2014 [A172-A173] 


secure.opinionlab.com/ccc01/comment_card.asp? 

?1 Bfi i aff = L^^rra : l ,| d 3i; S^IR 1 § /o2Finvite3 - bloomberc| - comO/o2F&heiqht=640&width=580&r=4859) 

Chairman, Advertiser Newspapers Pty Ltd (/Profiles/Companies/FOXA:US) 

Career History 

Chairman 

Advertiser Newspapers Ltd, 1990-PRESENT 
Chairman 

Adelaide Bank Ltd, 3/1999-2/2001 

Chairman 

Royal Adelaide Hospital, 1991-1996 


Show More 


Website: www.21cf.com(http://www.21cf.com) 

Corporate Information 

Address: 

1211 Avenue of Americas 
8th Floor 

New York, NY 10036 
United States 

Phone: 1-212-852-7000 (tel:1-212-852-7000) 

Fax: 1-212-852-7145 (tel:1-212-852-7145) 

Web url: www.21cf.com(http://www.21cf.com) 


Personal Information 

Education 

Univ of Adelaide 


Memberships 

Board Memberships 

Envic Holdings 2 Ltd (/profiles/companies/ENC:AU) 

Board Member, PRESENT 
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Advertiser Newspapers Ltd (/profiles/companies/FOXA:US) 
Chairman, 1990-PRESENT 


Show More 


Other Memberships 

Media Council of Australia 

Chairman 

Advertising Industries Council 

Chairman 
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39. Shepherd's email discussions with New York Professor Miles Groth from 
January 9, 2014 to March 4, 2014 [A174-A181] 

9/2/2014 Gmail - Fwd: Male studies course 

Gm il 

tv,■». *•,!»i<.;k 

Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:45 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Thu, Jan 9, 2014 at 7:18 PM 
Subject: Male studies course 
To: ’'mgroth@wagner.edu" <mgroth@wagner.edu> 


Hi there - I need to speak to you about a story I’m writing on the Male Studies course- could you please get in 
touch? My number here is 0011 8 8206 2270 


Thank you! 


Tory 


Tory Shepherd 
Political Editor 


D: +61 8 8206 2270 E: tory.shepherd@news.com.au 
Twitter: @ToryShepherd 

adelaidenow.com.au 

Latest news direct to your inbox 

Subscribe to the FREE The Advertiser e-Edition 


[S Advertiser 

Newspapers 
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This message and its attachments may contain legally privileged or confidential information. It is intended solely 
for the named addressee. If you are not the addressee indicated in this message or responsible for delivery of the 
message to the addressee, you may not copy or deliver this message or its attachments to anyone. Rather, you 
should permanently delete this message and its attachments and kindly notify the sender by reply e-mail. Any 
content of this message and its attachments which does not relate to the official business of the sending 
company must be taken not to haw been sent or endorsed by that company or any of its related entities. No 
warranty is made that the e-mail or attachments are free from computer virus or other defect. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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Gm il 

Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 7:51 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


This one! 


http://www.bswhn.org.au/attachments/article/900/malestudies_eoi.pdf 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 11:15 AM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


Hello! 

You speak of "the Male Studies course." Which are you referring to? I will be happy to respond to you. 
M Groth, PhD 


[Quoted text hidden] 
[Quoted text hidden] 
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9/2/2014 Gmail - Fv\d: Male studies course 

Gm i I 

by l iv H 

Fwd: Male studies course 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Thu, Jan 9, 2014 at 9:05 PM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


Would you say that there is no hate on sites like A Voice For Men, which two of the lecturers have written 
for? You don't really need to respond to that, I just wanted to point out that there certainly is hate out 
there. 


The only other question I really had for you was about date rape seminars, do you stand by argument that 
anti-date-rape seminars discourage men from attending university? 


Let me know, thank you so much. 


Tory 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:11 PM 


To: Shepherd, Tory 

Subject: Re. Male studies course 


Hello again! 

Email is better than phone since I am in the States. 

I’m curious to know why I especially can be helpful to you on this but am glad to give you some data for working 
up your article. (Perhaps it belongs more appropriately in the Health and/or Education sections of the 
newspaper.) 

I have been interested in the forming of male studies as a scholarly discipline and I am familiar with UniSA’s 
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9/2/2014 Gmail - Fwd: Male studies course 

plans to offer the first certificate and the other three proposed certificates, which will be the first graduate 
certificates in male studies anywhere in the world, to be followed in due course by a master’s degree and a 
doctorate in the field. It is a much needed area of study given the importance of emergent health and well-being 
issues affecting men worldwide, as well as trends in education of boys and young males at the primary 
(elementary school) level and university level. 

Boys are now well behind girls in primary school achievement; the suicide rate for teenage males is four times 
that of females at the same age in the States, Canada and other great democracies such as Australia; 
attendance at university is under 40%, an all-time low in the States. Research on male health (prostate cancer, 
for example) lags behind that of all health research (hypertension, diabetes) and research on female-specific 
ailments (breast and uterine cancer) in funding, which is a concern for our large democracies which need healthy 
men and women, fathers and mothers. The suicide rate for early middle-age men (30s and 40s) has increased 
dramatically in the last two decades, reflecting a decrease in health and well-being of men, in part due to 
economic trends in the States. My understanding is the economy is stronger in Australia, which means that the 
reasons for this tragedy are psychological. None of is good for women and female partners of men, children, and 
the parents of men in their prime years. 

I am certainly encouraged to see UniSA in collaboration with the Australian Institute of Men's Health and Studies 
(AIMHS) (see the announcement you forwarded to me) taking the initiative in addressing these issues by offering 
instruction and professional certification for individuals (male and female) who wish to work with men and boys in 
healthcare, education and policy-creation. There is a great deal of informing to do about issues that have 
remained in the shadows for a very long time, and individuals with such certificates will be in a position to do this 
as counselors, nurses, teachers and others are much needed. 

I think everyone will be supportive of your bringing this male-positive, proactive work to the readership of the 
Advertiser*. As for hate, I see none of it in any of this. To the contrary, this is inspired by interest in supporting 
men and boys, which is good for women as well as the men served. 

I am happy to talk with you more about this if you have additional questions. 


[Quoted text hidden] 
[Quoted text hidden] 
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Gm il 

Fwd: Male studies course 


Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:46 PM 

To: Roy Den Hollander <roy 17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Fri, Jan 10, 2014 at 12:46 AM 

Subject: RE: Male studies course 

To: Miles Groth <mgroth@wagner.edu> 


The story I'm writing is about links between some of the lecturers in the new course and the fringe 
elements of the men's rights movements, so I'm trying to find out more on what people are passionate 
about... 


from: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Friday, 10 January 2014 12:44 PM 


To: Shepherd, Tory 

Subject: Re: Male studies course 


I'm not certain what your second question has to do with the certificate course at UniSA. 


[Quoted text hidden] 
[Quoted text hidden] 
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Gm il 

h> t H i^lc 


Fwd: Article 


Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:47 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 

Date: Sun, Jan 12, 2014 at 6:37 PM 

Subject: RE: Article 

To: Miles Groth <mgroth@wagner.edu> 


I'm sorry, that reply doesn't seem to be in the email thread, but I am writing a follow-up story for 
tomorrow so am happy to have another look. 


Can I just clarify - you are reported in several publications as arguing that date-rape seminars contribute 
to male studies feeling unwelcome on campuses and you have linked this to declining male enrolment. Is 
that not the case? 


Also is it correct that you will be giving a presentation at the A Voice For Men conference this year? 


Thank you, 


Tory 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Monday, 13 January 2014 12:57 AM 
To: Shepherd, Tory 
Subject: Article 


Your reporter evidently did not read my reply to your last question to me about date rape seminars on university 
campuses. My reply was, No. They do not discourage males from going to university. Why was I not quoted 
accurately? This is not responsible journalism. You are shown as Political Editor. Who wrote the article under 
your supervision and editorial oversight? 


M Groth, PhD 







A181 

9/2/2014 Gmail - Fwd: A Job Well Done! 

GmJI 
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Fwd: A Job Well Done! 

Miles Groth <mgroth@wagner.edu> Mon, Sep 1, 2014 at 12:47 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


-Forwarded message- 

From: Shepherd, Tory <tory.shepherd@news.com.au> 
Date: Mon, Mar 3, 2014 at 7:35 PM 
Subject: RE: A Job Well Done! 

To: Miles Groth <mgroth@wagner.edu> 


I have no idea what you're talking about. 


If there is any substance to what you say, I'd be happy to write a follow up story. 


From: Miles Groth [mailto:mgroth@wagner.edu] 
Sent: Tuesday, 4 March 2014 11:34 AM 
To: Shepherd, Tory 
Subject: A Job Well Done! 


Tory, 

Since talking with you here some weeks ago, a great deal has happened as a result of your article in the 
Advertiser, as you know. What you may not know is that since the program of studies was cancelled by the 
University of South Australia, many thousands of elderly men in the Outback will now not receive care, hundreds 
of thousands of boys will not be served who have been diagnosed with ADHD, the children (boys and girls) of 
fathers who would have been supported in dealing with diverce will now be left adrift, and in general the health 
care needs of young and middle-age men will be under-served overall. A job well done! And, yes, the impact of 
this on women and girls will be just as strong. That may not have been factored in your decision to submit a 
piece about an educational endeavor you did not really understand. How gratifying it must be! I will sleep well 
tonight. All the best to you. 

Dr. Groth 

PS: There are a number of courses on ethics in journalism to be had online at the Uni and elsewhere. 


Miles Groth, PhD, Professor 
Department of Psychology 
Wagner College 
Staten Island, NY 10301 
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40. Appellant's proposed statement in lieu of transcript concerning two hearings 
before two different Justices of the New York County Supreme Court dated 

February 2, 2016 [A182-A185] 


SUPREME COURT OF THE STATE OF 
NEW YORK COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 

Plaintiff-Appellant 


Index No. 152656/2014 


-against- 


Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 


Defendants-Respondents. 
-X 


Statement in lieu of stenographic transcript before Justice Tingling, CPLR 

5525(d) 

1. On November 14, 2014, oral argument occurred before Justice Tingling on 
motion 002, defendants- respondents’ motion to dismiss. 

2. Defendants-respondents’ counsel, Katherine M. Bolger, argued that 
defendants-respondents did not have sufficient contacts with New York State for 
the Court to have personal jurisdiction over them. 

3. Justice Tingling responded that is a “fact question.” 

4. Plaintiff-appellant, Roy Den Hollander, requested that he be permitted to 
make a standing motion for a trial on personal jurisdiction to determine the facts 
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because, as he said, the usual discovery procedures would not prevent defendants- 
respondents from continuing to perjure themselves on the facts concerning 
personal jurisdiction with the suborning assistance of their attorney, Bolger. A 
trial was needed in which the Justice could observe the demeanor of the defendants 
in the witness box rather than having their attorney manipulate their responses in 
affidavits or at a deposition so as to avoid the truth. 

5. Justice Tingling granted Den Hollander’s request to make the motion and 
scheduled the submission of papers on whether a trial on the issue of personal 
jurisdiction should be held. Both sides submitted papers. 

Statement in lieu of stenographic transcript before Justice Schecter, CPLR 

5525(d) 

1. The case was subsequently transferred to Justice Moulton and then again to 
Justice Schecter. 

2. On May 27, 2015, oral argument was held on defendants-respondents’ 
motion to dismiss and plaintiff-appellant’s standing motion for trial on the issue of 
personal jurisdiction and plaintiff-appellant’s motion to strike from the record an 
attorney work product document stolen from plaintiff-appellant’s iCloud by 
attorney Bolger’s Rupert Murdock client. Advertiser Newspapers Pty Ltd., or by 
attorney Bolger herself, or by a third party hired by them who hacked into plaintiff- 


appellant’s protected iCloud. 
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3. Attorney Bolger, relying on the hacked attorney work product, essentially 
argued that because plaintiff-appellant was not an anointed PC-Feminist, the Court 
should rule that it did not have personal jurisdiction over defendants-respondents. 

4. Plaintiff-appellant replied that whether he was PC-Feminist depended on 
how the term was defined, and that he defined it the same way Women Against 
Feminism did. 

5. Plaintiff-appellant also argued that defendants-respondents had numerous 
contacts with New York State, that defendants-respondents lied about their 
contacts as suborned by attorney Bolger, and plaintiff-appellant referred the court 
to his papers, an affidavit with over 20 exhibits, supporting his standing motion for 
a trial on personal jurisdiction and showing that the defendants-respondents 
repeatedly lied about their contacts with New York. 

6. Justice Schecter replied that she had no such papers before her and 
proceeded to try to pressure plaintiff-appellant into withdrawing his standing 
motion for a trial on personal jurisdiction. Those papers fully presented plaintiff- 
appellant’s facts and arguments showing that defendants-respondents had clearly 
and repeatedly committed perjury, suborned by Bolger, on the issue of personal 
jurisdiction, and that the reality of their contacts gave the Court personal 
jurisdiction over them, or, at least, raised substantial questions as to the extent of 


their contacts with New York. 
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7. Plaintiff-appellant refused to withdraw his standing motion arguing that 
Justice Tingling had given him permission to make the motion, so it was going to 
stay in the record. 

8. Justice Schecter finally relented and ordered both sides to resubmit their 

papers on the standing motion for a trial on personal jurisdiction. 

Dated: New York, N.Y. 

February 2, 2016 

/S/ Roy Den Flollander 
Roy Den Flollander 
Attorney-Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


To: Katherine M. Bolger 

Levine Sullivan Koch & Schulz LLP 

Attorney for Defendants-Respondents 

321 West 44th Street, Suite 1000 

New York, NY 10036 

Tel: (212) 850-6100 

Fax: (212) 850-6299 

Email: kbolger@lskslaw.com 
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41. Respondents proposed statement in lieu of transcript and objections to such 
concerning two hearings before two different Justices of the New York County 
Supreme Court dated February 11, 2016 [A186-A191] 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-- x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNElLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 

- x 


OBJECTIONS TO PLAINTIFF S STATEMENTS 
IN LIEU OF STENOGRAPHIC TRANSCRIPT 

Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald”), by and through their undersigned attorneys, submit these objections in 
response to Plaintiff Roy Den Hollander’s (“Plaintiff’ or “Den Hollander”) Statements in Lieu of 
Stenographic Transcript pursuant to Rule 5525(d) of the New York Civil Practice Law and Rules 
(“CPLR”) (the “Statements”). 

This Court should strike the Statements because they are not necessary to perfect the 
appeal and do not fairly and accurately memorialize the proceedings before the Court. In the 
alternative, this Court should sustain Defendants’ objections to the Statements. 

BACKGROUND 


This Court dismissed the underlying action on January 11, 2016, finding that Shepherd, 
The Advertiser, McNeilage, and The Herald were not subject to this Court’s jurisdiction under 
CPLR § 302(a)(1), and that “[i]n the end, there is no authority for subjecting defendants to 
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jurisdiction in New York based on articles published outside New York for a non-New York 
audience.” Doc. No. 119 (“Order”) at 9. Moreover, the Court rejected, as a matter of law, 
Plaintiffs arguments that Defendants were subject to jurisdiction under CPLR 302(a)(2) or (3), 
which expressly exclude claims sounding in defamation. Id. at 9-10. In a separate order, the 
Court also denied Plaintiffs motion to strike from the record a document Den Hollander alleged 
had been illegally obtained on the grounds that, “[tjherc is no basis for granting the relief 
sought.” Doc. No. 120. 

Subsequently, on January 12, Defendants filed notices of entry as to each of the Court’s 
orders. See Doc. Nos. 121 & 122. On February 2, Plaintiff then appealed this Court’s order 
dismissing his suit and denying further discovery. Doc. No. 126. Plaintiff then served 
Defendants’ counsel with Statements in Lieu of Stenographic Transcript pursuant to Rule 
5525(d) of the CPLR. See Plaintiffs Statement in Lieu of Stenographic Transcript (February 2, 
2016) (“Statements”). Defendants now respectfully request that the Court strike Plaintiffs 
Statements from the record or, alternatively, sustain their objections. 

ARGUMENT 
POINT I 

THIS COURT SHOULD REJECT PLAINTIFF’S STATEMENTS 

Because the Statements submitted by Plaintiff are not necessary and, at any rate, 
procedurally defective, they should be stricken. Appellants proposing statements in lieu of 
transcripts must “prepare and serve upon the respondent a statement of the proceedings from the 
best available sources, including his recollection, for use instead of a transcript.” CPLR Rule 
5525(d). Thereafter, a respondent may object or propose amendments. Id. At that point, it is the 
duty of the “judge . . . before whom the proceedings were had” to settle the differences between 


2 
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the statements. Id. Ultimately, “it is her recollection that must ultimately control.” 

Brandenburg v. Brandenburg, 188 A.D.2d 368, 369 (1st Dep’t 1992). 

Statements in lieu of transcripts serve a limited purpose. They are not necessary when an 
appeal concerns a question of law, CPLR, Rule 5525(b) (transcript may be omitted where 
plaintiff “relies only upon exceptions to rulings on questions of law”), and they are not 
necessary, even where issues of fact may have been addressed, if the papers submitted by the 
parties “provide a sufficient basis to review the court’s determination,” Pers. Sys. Int’l, Inc. v. 
Clifford R. Gray, Inc., 146 A.D.2d 831, 832 (3d Dep’t 1989). Moreover, appellants cannot use 
such statements merely to supplement the record with argument “properly the subject of an 
appeal brief,” Dyno v. Vill. of Johnson City, 255 A.D.2d 737, 737 (3d Dep’t 1998), or with a 
“desultory” version of events, Perez v. Value King Dep’t & Furniture Store, 39 Misc. 3d 143(A), 
2013 WL 2349333 (1st Dep’t May 16, 2013) (informal statements are “not the type of summary 
of the proceedings contemplated by CPLR 5525(d)”). Here, Plaintiffs Statements are 
unnecessary and improper. 

First, the Statements are unnecessary because no issues of fact were resolved at either 
hearing. CPLR Rule 5525(b) (noting that transcript may be omitted where no issues of fact 
presented); Pers. Sys. Int’l, Inc., 146 A.D.2d at 832 (requiring transcript or statement in lieu 
thereof only for hearings “at which issues of fact were addressed”). Plaintiff makes no 
contention to the contrary—nor can he. Indeed, he concedes that he was never allowed to 
introduce evidence at the hearings. See, eg., Statements at 2. Plaintiff simply misunderstands 
the purpose of CPLR Rule 5525. Moreover, Plaintiffs Statements are also unnecessary because, 
as Plaintiff admits, his positions were fully developed in the affidavits and exhibits submitted to 
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this Court. See Statements at 3. Pers. Sys. Int’l, Inc., 146 A.D.2d at 832. There is, therefore, no 
need for statements in lieu of transcripts. 

Next, the Statements should be stricken as improper because they are clearly tainted by 
Plaintiffs bias. Statements in lieu of transcripts are not to be used, as a matter of law, to merely 
repeat the arguments Plaintiff has made throughout this litigation. Perez, 2013 WL 2349333 
(informal statements are “not the type of summary of the proceedings contemplated by CPLR 
5525(d)”); Dyno, 255 A.D.2d at 737. In fact, the Statements are full of Plaintiff s characteristic 
ad hominem attacks and false allegations. See, e.g.. Statements at 3 (falsely claiming that 
Defendants “lied about their contacts,” that Defendants argued he was not an “anointed PC- 
Feminist,” and that this Court “pressur[edj” Plaintiff into withdrawing a motion). CPLR Rule 
5525(d) does not give Plaintiff carte blanche to repeat arguments he has already made. The 
Statements are, therefore, improper. 

For all these reasons, this Court should strike Plaintiffs Statements from the record as a 
matter of law. 

POINT II 

EVEN IF PLAINTIFF’S STATEMENTS WERE PROPER, 
DEFENDANTS NEVERTHELESS OBJECT 

If the Court concludes the Statements are proper, Defendants object as set forth below: 

Statement in lieu of stenographic transcript before Justice Tingling, CPLR 5525(d) 

1. Defendants do not object. 

2. Defendants object to Plaintiffs characterization of their arguments. Defendants 
argued that jurisdiction was not proper under CPLR 302(a)(2) or (a)(3) because defamation is 
expressly excluded from those sections of the statute. Defendants further argued that there was 
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no jurisdiction under CPLR 302(a)(1) as Defendants did not transact business in the state relating 
to Plaintiffs cause of action. 

3. Defendants object. Counsel does not recollect Justice Tingling making such a 
statement. 

4. Defendants do not object to statement that Plaintiff requested to make a motion for an 
immediate trial on personal jurisdiction, but object to the remainder, including Plaintiffs 
unsupported assertions that Defendants perjured themselves or that counsel for Defendants 
suborned perjury. 

5. Defendants do not object. 

Statement in lieu of stenographic transcript before Justice Schecter, CPLR 5525(d) 

1. Defendants do not object. 

2. Defendants do not object to the existence of the hearing, but object to the remainder, 
including Plaintiffs characterization of the issues before the Court and Plaintiff s unsupported 
assertions that Defendants or any of their agents were involved with the alleged “theft” of 
Plaintiffs work product. 

3. Defendants object to Plaintiffs characterization, which is false. Defendants’ counsel 
presented arguments in accordance with the issues briefed in Defendants moving papers. 

4. Defendants object. Counsel does not recollect Plaintiff making such a statement. 

5. Defendants do not object to the assertion that Plaintiff presented argument opposing 
Defendants’ motion, but do object to the remainder, including Plaintiffs characterization of that 
argument and further object to Plaintiffs unsupported assertions that Defendants lied or that 
Defendants’ counsel suborned perjury. 
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6. Defendants object to Plaintiffs characterization of the Court’s conduct, which is 
false. Defendants further object to Plaintiffs characterization of his papers, Plaintiffs 
unsupported assertions that Defendants lied or that Defendants’ counsel suborned perjury, and 
Plaintiffs unsupported legal conclusion. 

7. Based on Defendants’ response in Paragraph 6, Defendants object. 

8. Based on Defendants’ response in Paragraphs 6 and 7, Defendants object. 

CONCLUSION 

For each of the foregoing, independent reasons, Defendants respectfully request that the 
Court strike Plaintiffs Statements in lieu of transcripts and/or sustain Defendants’ objections 
thereto. 

Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F):(212)850-6299 
Counsel for Defendants 
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42. Certification of Record on Appeal, CPLR 2105, dated March 7, 2016 [A192] 


Certification of Record on Appeal to the Appellate Division First Department 

I, Roy Den Hollander, the plaintiff-appellant and attorney in this action, 

certify, pursuant to CPLR § 2105, that the foregoing printed papers on appeal have 

been personally compared by me with the originals on file in the office of the Clerk 

of the County of New York and found to be true copies of those originals of the 

record on appeal, consisting of the notice of appeal, relevant portions of the 

pleadings and their relevant exhibits, and the reviewable orders in the case now on 

file in the office of the Clerk of the County of New York. 

Dated: March 7, 2016 
New York, N.Y. 

/S/ Roy Den Hollander 

By: Roy Den Hollander, Esq. 

Petitioner-appellant 

545 East 14 St., 10D 

New York, NY 10009 

(917) 687-0652 

royl 7den@gmail.com 
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ROY DEN HOLLANDER, 


Plaintiff-Appellant, 
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' Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “77ie Advertiser”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald”), by and through their undersigned attorneys, submit this memorandum 
of law in support of their motion to dismiss the appeal or in the alternative a motion to strike 
Plaintiff-Appellant Roy Den Hollander’s (“Plaintiff’ or “Hollander”) brief and appendix and for 
a stay pending resolution of this motion pursuant to Rule 5528 and Section 2105 of the New 
York Civil Practice Law and Rules and Sections 600.2, 600.10, 600.11, and 600.12 of this 
Court’s Rules. 


PRELIMINARY STATEMENT 

i/iPlaintiffs appeal should be dismissed because it is based on an appendix that includes 
documents not in the record below or in the record but altered by Plaintiff and fails to include 
nearly all of the evidence relied on by Defendants. Alternatively, the brief and the appendix on 
which it is based should be stricken from the record. To prevent undue burden to Defendants, 
Defendants respectfully request that the Court stay this appeal pending resolution of this motion 
or adjourn it to the September Term. 

^ Here, Plaintiff appeals from a judgment dismissing a defamation lawsuit for lack of 
personal jurisdiction over two Australian newspapers and two Australian reporters. Defendants’ 
articles mentioned that Hollander, an anti-feminist men’s rights “advocate,” was to be a lecturer 
in a men’s rights course. Plaintiff sought damages in a New York court for the publication of 
these articles in Australia. The court below (Hon. Jennifer Schecter) found that “defendants have 
very minimal, attenuated New York contacts” and dismissed the suit on jurisdictional grounds. 
Affidavit of Katherine M. Bolger (“Bolger Aff.”), Ex. 1 at 7 (Jan. 8, 2016 Decision and Order). 


i/ Before this Court, Plaintiff, a lawyer who has been warned by the Second Circuit of his 
Rule 11 responsibilities, has filed an appendix that is incomplete and inaccurate. First, the 
appendix, which is certified by Plaintiff as true and accurate, includes documents that were never 
filed in the court below. Second, the appendix includes documents that were filed in the court 
below but that Plaintiff has edited on appeal. Third, the appendix includes an index that is both 
argumentative and violates the Court’s rules. Fourth, the appendix fails to include, as it must, 
necessary exhibits on which Plaintiff should have reasonably assumed Defendants would rely. 
Neither Defendants nor this Court should be required to entertain this appeal on a record whose 
authenticity cannot be credited. Plaintiffs appeal should be dismissed, or alternatively, his brief 
and appendix stricken from the record. 

BACKGROUND 

A. The Defendants 

y/ Advertiser Newspapers is an Australian-based corporation that publishes The Advertiser, 
a newspaper that focuses on news related to South Australia. Bolger Aff, Ex. 2 (Cameron 
Affidavit 3, 6, 7). Tory Shepherd, at all times relevant to this suit, was the Political Editor for 
The Advertiser and is a citizen of Australia who has never been to the State of New York. Id., 

Ex. 3 (Shepherd Affidavit || 1, 2, 16). Defendant Fairfax Media is also an Australian-based 
corporation that publishes The Sydney Morning Herald based out of Sydney, Australia. Id., Ex. 

4 (Coleman Affidavit || 2, 3, 6). At all times relevant to this suit, Amy McNeilage was a 
reporter for The Herald and a citizen of Australia who has never been to the State of New York. 
Id, Ex. 5 (McNeilage Affidavit || 1,2, 9). 

B. ^Plaintiff Roy Den Hollander 

Plaintiff is a self-professed “anti-feminist” who believes that the “feminist” movement is 
a plot to “eliminatef] the rights that the members of a distinct group, such as men, are entitled 
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to.” Id., Ex. 6 (FAC 67, 79). Hollander is convinced that this erosion of men’s rights by 
feminists who he calls, among other things, “witches,” id. ^ 14, means that one of the only 
“remaining sources of power” for men is the right to bear arms, which gives men “a fighting 
chance against unjust state violence,” id. f 79. Otherwise, Hollander hypothesizes, men will be 
“reduced” to living “in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night and where females’ fears remain 
entombed.” Bolger Aff., Ex. 7 at ECF p.6. 

Spurred by these beliefs, Hollander has filed multiple civil suits alleging that various 
programs he believes favor women are unconstitutional or illegal. He has claimed in litigation 
that feminism is a religion, and, therefore, U.S. government funding of educational institutions 
with women’s studies courses violates the Establishment Clause. See id.. Ex. 8 at 2-28. He 
has also claimed that “ladies’ nights” at New York nightclubs impermissibly “discriminat[e] 
against men,” see id., Ex. 9 at 2, and that the Violence Against Women Act violates the Equal 
Protection Clause, see id., Ex. 10 at 48-55. Plaintiffs complaints along these lines have been 
unsuccessful, see, e.g., Hollander v. Members ofBd. of Regents ofUniv. ofN.Y., 524 F. App’x 
727, 730 (2d Cir. 2013) (“Before again invoking his feminism-as-religion thesis in support of an 
Establishment Clause claim, we expect [Plaintiff] to consider carefully whether his conduct 
passes muster under Rule 11.”); Hollander v. Inst. For Research On Women & Gender at 
Columbia Univ., 372 F. App’x 140, 141-42 (2d Cir. 2010). 

C. The Publications at Issue 

^ Plaintiff s lawsuit targets five articles published in two different Australian publications. 
On January 12, 2014, Shepherd wrote an article reporting that Plaintiff, a “self-professed ‘anti¬ 
feminist lawyer,”’ was one of the lecturers for a planned “men’s rights” course at the University 


3 



of South Australia. FAC, Ex. C. As a follow up on January 14, Shepherd reported that the 
University had decided against approving the men’s studies courses. Id., Ex. E. On the same 
day, Shepherd also wrote a column related to men’s rights, which never mentions Hollander. Id., 
Ex. H. Finally, on June 18, Shepherd wrote a column discussing this litigation. Id., Ex. F. All 
four Shepherd articles were published in The Advertiser in Adelaide, Australia. 

i /McNeilage wrote just one article, which noted that the University had not approved 
several males studies courses, “some of which were to be taught by hardline anti-feminist 
advocates.” Id., Ex. D. The McNeilage article was published in the Sydney Morning Herald. 


D. The Court’s Decision and Order 

j /On January 8, 2016, the court dismissed Hollander’s lawsuit for a lack of personal 
jurisdiction. See generally Decision and Order. Because Plaintiff’s claims all sounded in 
defamation, the court found that jurisdiction was governed by CPLR § 302(a)(1) of the long-arm 
statute, which required Plaintiff to show that each defendant “transact[ed] any business within 
the state” out of which the cause of action arose. Id. at 5. The court also recognized that this 
section of the long-arm statute is construed “more narrowly” in defamation-related cases. Id. 

y'ihe court held that there was no jurisdiction over any defendant because their “very 
minimal,” id. at 7, contacts in the record below were “not as significant as the few cases” finding 
jurisdiction in these kinds of cases, id. at 6. First, the court recognized “that placement of 
defamatory content on the internet and making it generally accessible” cannot subject 
Defendants to jurisdiction. Id. at 8. At any rate, as the court explained, “The only defamation- 
related contacts with New York were Shepherd’s limited emails” and a phone call to Plaintiff. 

Id. at 7. Moreover, Shepherd never entered New York. Id. McNeilage “had no arguable contact 
whatsoever with New York.” Id. The corporate Defendants too were not subject to jurisdiction 
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based on any relationships with other entities in New York, because the contacts Hollander 
alleged were not “substantially related to the defamation]” claims. Id. at 9. For the same 
reason, there was no need for the court to order discovery on contacts that could not support 
jurisdiction in the first place. “In the end,” the court found, “there is no authority for subjecting 
defendants to jurisdiction in New York based on articles published outside New York for a non- 
New York audience.” Id. 


E. Plaintiffs Appeal 

y'On February 2, 2016, Plaintiff filed a notice of appeal. Bolger Aff, Ex. 11. In his Pre- 
Argument Statement, Plaintiff asserts, without record support, that the court below relied on 
“perjurious affidavits by defendants-respondents that were suborn by their attorney.” Id, Ex. 12 
at TJ11. Plaintiff had previously made the same unsupported allegations in the trial court, which 
the tri^l court did not credit. 1 

* Thereafter, on March 9, 2016, Plaintiff filed proposed statements in lieu of transcripts and 
Defendants’ objections to the same. Id., Exs. 14-15. Prior to the court settling those statements, 
Plaintiff had the record below transferred to this Court. Id ., Ex. 16. 


y ''On 


March 15, 2016, Plaintiff served Defendants with his brief as well as the appendix. 


Plaintiff certified that he “personally compared” his appendix “with the originals on file in the 
office of the Clerk” and that he found them to be “true copies of those originals of the record on 
appeal.” A192. This motion to dismiss the appeal follows. 

ARGUMENT 

Plaintiffs appendix is a collection of unauthenticated, altered, and entirely new 
documents not in the record below and is thus patently insufficient. The deficiencies permeate 


1 Plaintiff also accused Defendants, their counsel, or their agents of hacking into his computer. 
The court did not credit this allegation either. Bolger Aff, Ex. 13. 
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the appendix and cannot be corrected by merely striking discrete portions of the appendix. For 
this reason, Defendants respectfully request that the appeal be dismissed, or in the alternative, 
that Plaintiffs brief and the appendix on which it relies be stricken from the record, and for a 
stay pending the resolution of this motion. This relief is particularly justified in this case because 
Plaintiff, an attorney who has spent scores of pages making unfounded accusations that 
Defendants have submitted “perjurious affidavits,” signed a knowingly false “certification” 
swearing that the intentionally incorrect appendix he submitted to this Court was an accurate 
reflection of the record below. 

L 

THE APPENDIX IS PATENTLY INSUFFICIENT 
FOR THE PURPOSES OF PASSING ON THIS APPEAL 

A. Standards Governing Appendices on Appeal 

i/' The appealing party has the burden of preparing an adequate appendix. Robert B. 
Samuels, Inc. v. Cauldwell-Wingate Co., Inc., 262 A.D.2d 178, 178 (1st Dep’t 1999). The 
Appellate Divisions are “not required to determine an appeal with ... an appendix which [they] 
consider[] inadequate.” E.P. Reynolds, Inc. v. Nager Elec. Co., 17N.Y.2d 51, 54 (1966); see 
also Feigelson v. Allstate Ins. Co., 36 A.D.2d 929, 929 (1st Dep’t 1971) (same). An appendix 
may be deemed inadequate where it contains an incomplete notice of appeal filed in the court 
below, Copp v. Ramirez, 62 A.D.3d 23, 27 (1st Dep’t 2009), necessary evidence presented 
below, Kenan v. Levine & Blit, PLLC, 136 A.D.3d 554, 555 (1st Dep’t 2016), or those parts of 
the record “‘appellant reasonably assumes will be relied upon by the respondent,”’ Wittig v. 
Wittig, 258 A.D.2d 883, 885 (4th Dep’t 1999) (citations omitted). An appendix may also be 
inadequate where the appellant inaccurately describes necessary papers or proceedings below, 
Copp, 62 A.D.3d at 27-28, or fails to follow a court’s rules relating to appendices, Wittig, 258 
A.D.2d at 884-85; accordAguiar-Consolo v. City ofN.Y., 113 A.D.3d 707, 708 (2d Dep’t 2014) 
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(“Since, under the circumstances presented here, the appendix is inadequate to enable this Court 
to render an informed decision on the merits, the appeals must be dismissed”). 

Rule 5528 of the CPLR sets forth the required content of the appendix. The appendix 
must contain “such parts of the record on appeal as are necessary to consider the questions 
involved.” CPLR Rule 5528(a)(5). This includes “those parts [of the record] the appellant 
reasonably assumes will be relied upon by the respondent.” Id. Where counsel do not stipulate 
to authenticity of the record or appendix on appeal, counsel for the appellant must file a 
certification pursuant to CPLR § 2105 certifying that the appendix is accurate. Id., Rule 5532. 
Any appellant who violates these rules may be subject to the imposition of costs or the dismissal 
of the suit. See id.. Rule 5528(e)f'see also Kenan, 136 A.D.3d at 554-55. 


This Court has supplemented these requirements. An appendix “must contain all the 
testimony or averments upon which appellant relies or upon which appellant has reason to 
believe respondent will rely.” 22 NYCRR § 600.10(c)(2). These “must not be misleading 
because of incompleteness or lack of surrounding context.” Id. Moreover, the appendix must 
include “[c]opies of critical exhibits,” which may be omitted only “upon stipulation of the 
attorneys for the parties.” Id. In that case, a copy of a stipulation among counsel excluding 
exhibits shall be included in the appendix. Id. Once compiled, the appellant must prepare an 
“index of the record’s contents, listing and describing each paper separately.” Id. 

§ 600.10(b)(l)(i) (as incorporated through § 600.10(c)(2)). The index relating to exhibits shall 
also “concisely indicate the contents or nature and date, if given of each exhibit and the pages in 
the record where it is reproduced and where it is admitted to evidence.” Id. As with the CPLR, 
this Court’s rules also require that the appellant’s attorney “certify [] to the correctness of the 


7 



papers.” Id. § 600.10(b)(l)(viii). Failure to abide by these rules “may result in rejection of the 
appendix or ... the imposition of costs.” Id. § 600.10(c)(1). 

B. Hollander’s Appendix Is Patently Insufficient 

Hollander has violated the CPLR and this Court’s rules in compiling his appendix in four 


ways. 


Documents Not In The Record Below . First, Plaintiffs appendix is insufficient 


because it includes documents never presented to the district court below. v for example, the 
appendix includes two unauthenticated documents relating to Plaintiffs alleged plans to teach 
the “men’s rights” course. A95-98. •Plaintiff also includes unauthenticated documents relating to 
alleged contacts that The Herald has with New York. A159-63. These documents, however, 
were never submitted to the trial court in response to Defendants’ motion to dismiss. In fact, one 
of these documents is dated February 13, 2016, over a month after the trial court granted 
Defendants’ motion to dismiss. A160. 

l/lhe appendix also includes other documents not properly a part of the record on appeal. 
/ Plaintiff, for example, includes statements in lieu of a transcript, which he submitted to the trial 
court along with Defendants’ objections. A182-91. Despite Defendants’ objections to much of 
the substance of Plaintiff s statements, Plaintiff never waited for the trial court to settle the 
differences among the statements and objections. People v. Roldan , 96 A.D.2d 476, 477 (1st 
Dep’t 1983) (remanding appeal for settlement of transcript). Thus, including those statements in 
the appendix and relying on them for factual support on appeal is improper. See Appellant’s 
Brief at 7 (citing statement in lieu of transcript). 

/ 2. Documents In The Record Below, But Modified On Appeal . In addition. Plaintiff 


has also included modified versions of documents filed below/For example, Plaintiff included 
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what he called a “List of Perjuries and Omissions by Defendants” in his reply affidavit in support 
of a trial on personal jurisdiction. 2 Bolger Aff., Ex. 17. Plaintiff has included a similar list in his 
appendix. A100-08. In the appendix version, however, he has changed the title of the document 
and added additional content like the new introductory paragraph elaborating on the list. A100. 
He has also added to the list cross-references to other parts of the appendix and edited other parts 
of the list leaving no doubt that he has altered this document. Compare, e.g., Bolger Aff., Ex 17 
at 1 (“Does Advertiser sell products in New York through agents?”) with A100 (“Does 


Advertiser sell its papers and other products in New York through agents?”). '"Additionally, 
several other documents, while similar in substance to those filed in the record below, appear to 
be in a different format from those filed in the trial court and related to this appeal. See, e.g., 
A81-92, A99. As a result, it is simply impossible to tell whether the documents submitted in the 
appendix accurately represent the record before the court or were ever considered by the court. 

J 3. Documents In The Record Below. But Omitted On Appeal . Hollander has also 
failed to include nearly all of the evidence on which Defendants relied on below. The 
Affirmation of Katherine M. Bolger, submitted in support of Defendants’ motion to dismiss, for 
example, included twenty-four exhibits. Bolger Aff., Ex 18. Yet Plaintiff has omitted almost all 
of these exhibits from the appendix, choosing instead to include only the affidavits of Defendants 
(which he alleg es, with no support, are perjurious) and an exhibit to one of those affidavits 
*y/fwhich he also alleges, with no support, is fraudulent). Plaintiff’s omission of exhibits that he 
reasonably should have believed Defendants would rely on violates this Court’s Rules and the 
CPLR: “The omission from the appeal record ... of much of the record before the Supreme 
Court... is not only in violation of the [CPLR] but is highly unprofessional....” 2001 Real 

The trial court did not credit these allegations and denied Plaintiff’s request for 
additional discovery. Decision and Order at 9. 
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Estate v. Campeau Corp. (U.S.), Inc., 148 A.D.2d 315, 316 (1st Dep’t 1989); see also CPLR 
Rule 5528(a)(5); 22 NYCRR § 600.10(c)(2). 

4. Plaintiff’s Deficient Index . Hollander has also improperly compiled his index. 22 

/ 

NYCRR § 600.10(c)(2). Firs t, Plaintiff’s index does not indicate where the do cuments were 
submitted in the proceeding below. See generally A i-iv. Making matters worse, rather than 
complying with this Court’s rules prohibiting misleading descriptions of documents, Plaintiff has 
on several occasions chosen to mischaracterize documents below. 22 NYCRR § 600.10(c)(2). 
l /For example, he describes one exhibit submitted by Defendants as the “Forgery of the 
McNeilage article ....” Aii. That article is not only not a forgery; the trial court never found it 
to be a forgery. Moreover, he describes documents never before the trial court inaccurately.'^'Fctf 
example, Hollander describes unauthenticated printouts of websites as showing employment 
profiles of “correspondentfs]” for The Herald. See Aiii. In fact, those documents indicate only 
that those individuals had done freelance work for The Herald. A159-62. Plaintiff’s 
argumentative index further undercuts the adequacy of the appendix. 

C. The Appeal Should Be Dismissed, or, Alternatively, 

Plaintiffs Brief and Appendix Should Be Stricken 

Hollander certified that he “personally compared” the documents in the appendix with 
originals in the record and that they were “true copies of those originals.” A192. They are not 
and thus Plaintiffs appeal should be dismissed or his brief and appendix should be stricken. 

This Court has not hesitated to dismiss appeals based on insufficient appendices. Just 
this year, in fact, this Court dismissed an appeal where the plaintiff had failed to submit the 
motion papers and a single evidentiary exhibit. Kenan, 136 A.D.3d at 555. Here, Plaintiff has 
failed to submit scores of documents submitted by Defendants below and added, without 
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explanation or notice, several others—not to mention altering other filings below. Simply, the 
appendix cannot be reasonably relied on. Id. 

Even setting aside the nature of the documents themselves, this Court has also dismissed 
appeals where appellants have inaccurately represented the action below. For example, in Copp 
v. Ramirez, this Court dismissed an appeal in part because the notice of appeal did not “contain 
an accurate description” of the order dismissing the plaintiff’s action. 62 A.D.3d at 27-28.Wlere, 
Plaintiff alleges in his Pre-Argument Statement (again, without record support) that the court’s 
decision is based on perjurious affidavits. A2. He made that same argument to the trial court, 
but the court chose not to credit that allegation, choosing instead to rely on the affidavits 
submitt^d b^-Defendante. A8-10. Along the same lines, Plaintiff’s added gloss to several of the 
documents in the index makes the appen dix arg ume ntative and untrustworthy. For these reasons 
too, Plaintiff’s appeal should be dismissed, or alternatively, his brief and appendix stricken. 

II. 

THIS COURT SHOULD STAY PROCEEDINGS PENDING 

RESOLUTION OF DEFENDANTS’ MOTION TO DISMISS THE APPEAL 

Pursuant to the Court’s inherent power, Defendants respectfully request that this Court 
stay all proceedings in this appeal pending resolution of Defendants’ motion or, alternatively. 
Defendants request that the appeal be adjourned to the September Term. ‘“[Cjourts have the 
inherent power, and indeed responsibility, so essential to the proper administration of justice, to 
control their calendars and to supervise the course of litigation before them.’” Catalane v. Plaza 
400 Owners Corp., 124 A.D.2d 478, 480 (1st Dep’t 1986) (citations omitted). This inherent 
power should be exercised here to stay these proceedings and prevent the waste of judicial 
resources and the resources of the parties to this lawsuit. 

Plaintiff—not Defendants—carries the responsibility of providing this Court with an 
adequate appendix. Robert B. Samuels, Inc., 262 A.D.2d at 179. He has clearly failed to do so 
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for all the reasons explained above. Defendants have raised multiple, independent reasons as to 
why this appeal should be dismissed altogether in light of Plaintiff’s deficient appendix. Indeed, 
because the auth enticity of the entirety of the appendix is seriously in question, Defendants will 
have to create an entirely new appendix to defend this appeal. Thus, were Defendants forced to 
proceed while this motion is pending, they will incur much of the harm that they are attempting 
to avoid now. Moreover, a delay in the appeal will not prejudice Plaintiff nor could Plaintiff 
show otherwise as this lawsuit has already been pending for well over a year. 

For these reasons, this appeal should be stayed pending the resolution of this motion. 
Alternatively, should the Court not grant Defendants a stay in this matter, Defendants 
respectfully request that the Court adjourn the appeal until the September Term to give 
Defendants enough time to prepare a proper appendix and brief in lieu of relying on Plaintiffs 
deficient appendix. 
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CONCLUSION 


For each and all the foregoing reasons, Defendants respectfully request that this Court 
dismiss the appeal or, alternatively, strike from the record Plaintiffs opening brief and the 
appendix. Defendants further request a stay pending resolution of this motion. Alternatively, 
Defendants request that this appeal be adjourned for the September Term to provide them with 
sufficient time to prepare an adequate appendix. 

Dated: April 1, 2016 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 



321 West 44th Street, Suite 1000 


New York, NY 10036 
Telephone: (212) 850-6100 
Facsimile: (212) 850-6299 
kbo!ger@lskslaw. com 

Counsel for Defendants 
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Preliminary Statement 


“There can be no equal justice where the kind of [appeal] a man gets depends on the 
amount of money he has.” Griffin v. III., 351 U.S. 12, 19 (1956)(Justice Hugo Black) 
(substituting the word “appeal” for “trial”). 

Defendants-Appellees’ law firm is a major national media-firm that in this case is 
effectively representing Rupert Murdoch’s News Corp and another multi-billion dollar global 
company—Fairfax Media Publications Pty Ltd. (“Fairfax”). (News Corp owns Advertiser 
Newspapers Pty Ltd. (“Advertiser”) and considers Advertiser a “segment” of its corporation in 
News Corp’s 10-KFiling, August 14, 2014, Plaintiff-Appellant’s Brief (“Br.”) at 47-48). 

I am the Plaintiff-Appellant, Roy Den Hollander (“Den Hollander,” which is my last 
name). I am 68 years old, a semi-retired sole-practitioner attorney, who earned all of $35,000 
last year thanks, in part, to the typical PC ad hominem attacks of lawyers such as Katherine M. 
Bolger (“Bolger”) and her clients, the Defendants-Appellees (“Defendants”). I do not believe it 
is fair to grant a couple of billion-dollar corporations any additional advantage then they already 
have by saddling me with unnecessary expenses in order to create a precedent that only the rich 
can appeal to this Court and that the barely middle-class must lose by default. 

Bolger submitted in her motion to dismiss in the lower court 496 exhibit pages of mainly 
irrelevant documents. (Doc. No. 46). To put all of her pages in my Appendix would have cost 
around $5,000 for printing, which I could not afford, rather than the $2,000 I spent on printing 
the relevant documents. Bolger’s intention was, and is, to price me out of this appeal. Bolger’s 
496 pages, some of which were not even searchable as required by the lower court’s e-filing 
rules, included pictures of fire, screaming men, and other bizarre matter that had nothing to do 
with the lower court’s decision. The lower court’s decision relied on the affidavits of Defendants 
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to rule that personal jurisdiction did not exist. (Order at 2-4, 7, 9; A-8-10, 13, 15, Doc. No. 119). 
Bolger even admits that the lower court “reified] on the affidavits submitted by Defendants.” 
(Bolger Mem. at 11). All of Defendants’ affidavits and Bolger’s affirmations are in the 
Appendix. (A-109-144). 

Adding Bolger’s superfluous documents will, in effect, result in the entire record on 
appeal. Such a request makes a mockery of the Judicial Advisory Committee’s aim to make the 
appendix method the principal method for an appeal when it amended CPLR 5528 in 1963. 

David D. Siegel, Practice Commentaries C5528:1. 

Additionally, most of Bolger’s exhibits that are not in the Appendix argue that I am not 
PC or not a Feminist. That, of course, depends on the definitions used, but regardless of the 
definitional issue, I will go her one better—I am a volunteer on Trump’s campaign. So if this 
Court believes that a person’s political beliefs determine how it will decide, then there’s not 
much I can do other than to seek justice in the Court of Appeals. 

Background 

I am not going to waste this Court’s time by refuting all the lying, prevaricating, and 
dissembling comments that Bolger employs in her attempt to bias this Court against me in her all 
too familiar strategy of litigation by personal destruction. 

Bolger submitted to the lower court on three different occasions a forged document by 
deleting a material part of one of the articles at issue in this case. (Br. at 6-7; A-145-146, Doc. 
No. 9 Ex. 5(A), Doc. No. 46 Ex. 5(A), Doc. No. 114 Ex. 5(A) and 9(A)). Bolger falsely claims 
there is “no support” in the record that the version of McNeilage’s article submitted by her was a 
forgery. (Bolger Mem. at 9). However, a simple comparison of the article as published on the 
Internet (A-93-94, Doc. No. 15), which is part of the record, and the article submitted three times 
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by Bolger shows she deleted a material portion of the article—that’s forgery. The portion 
deleted was material to showing common-law malice, which is an element of injurious 
falsehoods and tortious interference alleged in the complaint. 

Bolger also clearly suborned perjury by her clients (A-100-108), and knowingly violated 
the Supreme Court’s rules by filing a number of unsearchable PDF documents (Doc. No. 46) in 
order to cheat her way to victory in the lower court—she is not exactly in a position to make 
personal attacks. 

My business for over 30 years has been lawyering, which includes researching the law, 
drawing conclusions about the law, and presenting such research and conclusions in written and 
oral form to laypersons, other attorneys, and the courts. These are the products and services that 
I sell, and they are what I was selling to the University of South Australia (“University”) before 
Bolger’s clients pulled a Joseph McCarthy. 

I had prepared a course section titled “Males and the Law” as part of the “Facts and 
Fallacies of Male Power and Privilege” course, which was one of eight graduate courses to be 
taught in the newly formed Male Studies Program at the University. My section, which was to 
be taught online from New York, was an abridged version of how the law in America and 
England treated the two sexes differently since the Industrial Revolution. This history of the law 
was based on law review articles from the 1800s to the early 2000s; recent civil rights cases; 
studies of U.S. criminal sentencing guidelines; various newspaper articles; recent changes in self- 
defense laws; and the writings of Prof. Howard Zinn. The section was copyrighted. 

Two articles in a series of articles published in New York via Advertiser and Fairfax’s 
websites, see Firth v. State, 98 N.Y.2d 365, 370 (2002)(state making document available on its 
website constituted publication), disparaged my work product, the “Males and the Law” section, 
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and resulted in the University canceling six of the eight graduate courses of which one was the 
course that included my section for which I would have been paid. Defendant Shepherd and 
Defendant McNeilage each authored one of the two articles both of which named me. Defendant 
Shepherd also published another three articles of which the last two contained most of her 
personal attacks against me. Her last article named me, and her second to last article clearly 
indicated me by referring to her first article that had named me. (Bolger’s Affirmation Exhibits, 
Doc. No. 46 Ex. 3(C) and 3(D)). 

I brought causes of action against all Defendants for injurious falsehoods and tortious 
interference with prospective contractual relations. Additionally, I sued only Defendant 
Shepherd for libel. (First Am. Verified Compl. A-17-76, Doc. No. 11). In a hearing before 
Justice Tingling, I made a standing motion requesting a discovery trial on the issue of personal 
jurisdiction because a modicum of research on the Internet of periodicals of general circulation 
showed Defendants, over two sets of affidavits, had repeatedly committed perjury and omitted 
material information concerning their contacts with New York. The Addendum to my Reply in 
that motion (Doc. No. 111 at 25-30) listed some of those perjuries, omissions, and possible 
discovery questions. 

That Addendum (Doc. No. 111 at 25-30) is presented in the Appendix (A-100-108) with 
a few explanatory additions for understanding the document that were not included in the Reply 
because in the context of the Reply, the explanatory notes were not needed. To the title of 
“Addendum: List of Perjuries and Omissions by Defendants” was added “concerning 
respondents’ contacts with New York”; just below the title, a tenninology key was added that 
stated ‘“1st Aff.’ refers Bolger’s First Affirmation that presents Respondents first set of 
affidavits and ‘2nd Aff.’ to Bolger’s Second Affirmation. Each falsehood includes discovery 
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questions that the lower court prevented from being asked because it denied discovery;” and to a 
discovery question, “Does Advertiser sell products in New York through agents?” was added 
does it sell “its paper and other,” products. As for the exhibit references in the Addendum, (Doc. 
No. 111 at 25-30), they were changed so as to cite to the Appendix page locations of those 
exhibits; otherwise, how would this Court be able to find them without wasting time. 

Bolger alleges there were other changes or additions to the Addendum, but she fails to 
cite to them. (Bolger Mem. at 9). If she had other accusations of changes or additions, she 
should have specified them in her memorandum so that I would have had the opportunity to 
respond. Bolger’s memorandum, as this Court in effect stated on April 1 st , had obviously been in 
the works for a period of time. Bolger actually had the time from March 15 th , when my Brief 
and Appendix were personally served (Ex. B) and she responded to the oral argument request 
(Ex. C), to April 1 st , when she filed her motion to dismiss the appeal. She also clearly had the 
resources of a major law firm to specify all her objections to the list of her clients’ perjuries and 
omissions. By not doing so, she waived those objections. 

Bolger is well aware of that list and all the accusations I made throughout my papers in 
the lower court of her clients’ perjuries and omissions under oath, yet she falsely claims there is 
no support in the record indicating her clients committed such. (Bolger Mem. at 9). 

The lower court denied my request for discovery on personal jurisdiction and concluded 
that all the causes of action were for libel and that personal jurisdiction under libel did not exist. 

The Notice of Appeal was filed on February 2, 2016, and on the same day, I served on 
Bolger my version of a “Statement in lieu of stenographic transcripts]” before Justices Tingling 
and Schecter because the one hearing before each Justice was not recorded. (Ex. D, mail 
receipt). On February 11, 2016, Bolger’s paralegal served Bolger’s request that the lower court 
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reject my statement, and if it did not, then Bolger listed her objections to my statement. (Ex. E). 
On March 9, 2016,1 went to the lower court’s clerk’s office to submit Bolger’s and my 
statements but was told I must file them electronically, which I did. (Doc. Nos. 127-130). As of 
the date of this Opposition, the lower court has not settled a statement in lieu of stenographic 
transcript. 


Argument 

Bolger’s strategy with her motion to dismiss my appeal or strike my Brief and Appendix 

is clear—she wants to make my printing costs so prohibitively expensive that she will win by 

default. Her motivation is also clear—she wants to hide from this Court the perjuries and 

omissions of her wealthy clients, her aiding in such perjuries and omissions, and her submitting 

on three separate occasions a forged document to the lower that had material value to my case. 

It was the growing concern over the high and continually increasing cost of printing 

entire records on appeal and the use of it by “deep-pockets” to deter appellate review that led to 

the appendix system in the first place. The Court of Appeals in E. P. Reynolds, Inc., v. Nager 

Electric Company, Inc., 17 N.Y.2d 51, 55 (1966) stated: 

We note that the appendix system was adopted in New York after extended study 
indicated the need to reduce the cost of printing records on appeal. ( Second 
Preliminary Report of Advisory Comm, on Practice and Procedure [N. Y. Legis. 

Doc., 1958, No. 13], pp. 344-347; Eleventh Annual Report of N. Y. Judicial 
Council, 1945, pp. 414-416.). 

In accordance with this policy, paragraph 5 of subdivision (a) of CPLR 5528 
provides that an appellant’s appendix shall contain “only such parts of the record 
on appeal as are necessary to consider the questions involved, including those 
parts the appellant reasonably assumes will be relied upon by the respondent.” 

Since the lower court relied on the affidavits of Bolger’s clients, as she admits (Bolger 

Mem. at 11), and her affirmations, all of which are in the Appendix (A-109-144), to rule that 

personal jurisdiction did not exist, ( Order at 2-4, 7, 9; A-8-10, 13, 15, Doc. No. 119), it was 
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reasonable to assume she had what was necessary to oppose the appeal. But that would mean 
Bolger’s multi-billion dollar clients would not be able to make my appeal so costly that I would 
have to default, which, of course, was one of the key reasons for Bolger including so many 
extraneous exhibits in the court below. 

The Court of Appeals noted in E. P. Reynolds, Inc. that 

The draftsmen assumed that the main practice problem would be the printing of 
appendices that were too extensive rather than too attenuated. Thus, while the 
provision for sanctions in subdivision (e) of CPLR 5528 allows the court to 
“withhold or impose costs” for “any failure to comply with subdivision (a), (b) or 
(c)” (see 7 Weinstein-Kom-Miller, N. Y. Civ. Prac., par. 5528.03, p. 55-208 
[1965]), the draftsmen assumed that the power would be exercised “if 
unnecessary parts of the record are printed;” ( Second Preliminary Report of 
Advisory Comm, on Practice and Procedure [N. Y. Legis. Doc., 1958, No. 13], p. 

354 . . .). This, of course, is the situation in which sanctions are most useful. 

The most effective guarantee against an inadequate appendix, of course, is an 
attorney’s desire to supply the court with all material necessary to convince it to 
adopt his client’s position. And with the tactical and practical risk of omission so 
great, the main danger to be guarded against, in the view of the draftsmen, is the 
too verbose rather than the too cryptic appendix. 

Those reasons for the appendix method of appeal, however, do not serve Bolger’s 
objective to win by default rather than on the merits. Therefore, she calls for dismissal of the 
appeal or striking of my Brief and Appendix, which would in effect result in this Court affirming 
the lower court’s dismissal because I cannot afford the printing costs that Bolger is trying to levy 
against me. 

A merits disposition based solely on a defective appendix, however, will not be 
permitted. E.P. Reynolds, Inc., 17 N.Y.2d at 55. The appeal in Reynolds had originally sought a 
reversal on the ground of the insufficiency of the evidence. Of a trial transcript in Reynolds of 
close to 1,000 pages, the appendix reproduced only 13. The Court of Appeals held that even an 
appendix as defective as that would not justify a merits decision. 
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To hold otherwise would inevitably decrease the value to be derived from an 
appendix by encouraging the inclusion of material unnecessary to the questions 
sought to be reviewed. In the final analysis, an unnecessarily extended appendix 
proves as burdensome as one which is too short. E. P. Reynolds, Inc. v. Nager 
Elec. Co., 17 N.Y.2d 51, 55 (1966). 

Bolger and her clients are not without a remedy. They can submit the additional 
documents that comprise most of their lower court exhibits as their own appendix, which her 
clients could easily afford. Of course, by doing so she may incur sanctions under CPLR 5528(e). 
Bolger’s Objections 

Throughout Bolger’s objections, she is either nit-picking or exaggerating in order to 
increase my cost to a prohibitive level. 

Bolger alleges that certain documents in my Appendix are “unauthenticated,” (Bolger 
Mem. at 2, 5, 8, 10), even though there was never a trial on personal jurisdiction. In effect, 
Bolger is arguing that I was required to present in the lower court “admissible evidence” that 
Defendants had sufficient contacts with New York. A plaintiff need not establish prima facie 
jurisdiction under CPLR 302 before disclosure may be allowed in a hearing pursuant to CPLR 
3211(d)—a hearing that never occurred in this case. CPLR 3211(d) “protects the party to whom 
essential jurisdictional facts are not presently known, especially where those facts are within the 
exclusive control of the moving party [Defendants]. The opposing party [Plaintiff] need only 
demonstrate that facts ‘may exist’ whereby to defeat the motion.” Peterson v. Spartan 
Industries, Inc., 33 N.Y.2d 463, 466 (1974). 

The documents found on the Internet concerning Defendants’ contacts with New York 
point to further infonnation that is exclusively within Defendants’ control and possession, such 
as why the business address of the Chainnan of Advertiser is at News Corp on Sixth Avenue; 
does News Corp treat Advertiser as a mere department; the number of New Yorkers Advertiser 
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and Fairfax contract with to sell their online papers and other products and services; the extent of 
Advertiser and Fairfax’s solicitations for customers in New York; the nature of Advertiser and 
Fairfax’s partnerships with other companies to further their media operations, including 
companies in New York; and are Fairfax’s independent contracting reporters in New York really 
independent contractors or employees under New York law. Without discovery, it was 
impossible for me to answer these questions and many more; however, the Internet data from 
newspapers and periodicals of general circulation, CPLR 4532, made a “sufficient start,” 
showing that my assertion of jurisdiction was “not frivolous. 1 Peterson , 33 N.Y.2d at 467. 

Despite Bolger’s over-hyped-exaggerations of a defective Appendix, she really only 
makes picayune, irrelevant objections to a small number of specific documents, and then tries to 
spin-off of those few documents the false conclusion that such “deficiencies permeate” the 
Appendix. (Bolger Mem. at 5-6). Bolger is a partner in a major national media-firm, yet she and 
her associates employ the short-cut of failing to specify all the documents they allege result in a 
defective Appendix. Rather, they rely on a few “anecdotes, and stitch them into a . . . creation 
that mimics valid inquiry.” Pathetic bid for victimhood by portraying women as villains, Tory 
Shepherd, January 14, 2014, (A-87). 

Bolger objects to the inclusion of the following documents in the Appendix: 

1. The University’s “Information Sheet” on the Males Studies program (A-95-96) of which 
Defendants were well aware, since Defendant Shepherd had obtained a copy of it and 
wrote about it in her article titled University of South Australia gives controversial Male 
Studies course the snip, January 14, 2014, (A-84, Bolger Doc. No. 46 Ex. 3(B)(“An 
information sheet on the Male Studies course ....”). In the court below, this 
“Information sheet” was also referred to in the First Amended Complaint at 38 (A-25, 

'All the documents submitted in the lower court by me were either part of my verified complaints or affidavits. 
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Doc. No. 11) and the Opposition Affidavit to Defendants’ Motion to Dismiss at ^ 12(a) 
and 205 (Doc. No. 48). So where is the surprise; where is the prejudice? 

2. Publicly available Internet data about two correspondent reporters located in New York 
that Defendant Fairfax uses to source stories. (A-159-162). This Court can take judicial 
notice of such because an appellate court may take judicial notice of matters not in the 
record on appeal in order to support a reversal of the lower court’s decision. See, e.g. 
Zouppas v. Yannikidou, 16 A.D.2d 52, 54 (1 st Dept. 1962). 

3. The agreement between the University and me that was the very basis for my creating 
and agreeing to teach the “Males and the Law” section with which Defendants interfered 
giving rise to the causes of action. (A-97-98). The arguments in the lower court swirled 
around what that agreement created through 131 documents and four motions. Bolger 
cannot seriously assert that by including it in the Appendix she was taken by surprised or 
was somehow prejudiced. 

4. The opposing statements in lieu of a transcript. (Doc. Nos. 127-130). Since both sides 
are presented but disagree, it is clear there exist factual issues over what took place at the 
two hearings—issues this Court may or may not consider material. As of the date of this 
Opposition, the lower court has not settled the statements. 

Bolger objects to the form but not the substance of the following documents: 

1. Bolger alleges that the articles by Shepherd and McNeilage have been edited but doesn’t 
say how. (Bolger Mem. at 9). The two articles at A-81-85 appear as they did in Bolger’s 
Second Affirmation Exhibit 3(A) and 3(B) of Shepherd’s Second Affidavit, Doc. No. 46 
Ex. 3(A) and 3(B) —that is Bolger’s Affirmation not mine! The article at A-86-88 is 
how it appears in Bolger’s Second Affirmation Exhibit 3(C), Doc. No. 46 Ex. (C), but for 
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some computer copying reason “News” at the top is in italics in the Appendix. The 
article at A-89-92 is the article that appears on the Internet and is substantively identical 
to that submitted in the lower court by both Bolger’s Second Affirmation Exhibit 3(D), 
Doc. No. 46 Ex. (D), and my First Amended Verified Complaint’s Exhibit F, Doc. No. 
17. Documents on the Internet appear different in format and advertisements depending 
on the browser used to view them, but the substance remain the same. Even the articles 
submitted by Bolger appear differently in different submissions. For example, compare 
her submissions at Doc. No. 46 Ex. 3(A) and 3(B) with her Doc. No. 71 Ex. 3(A) and 
3(B). Bolger is trying to use this well-known fact about the Internet to assert I 
intentionally tried to mislead this Court. Her argument is neither logical nor accurate— 
but hypocritical. 

5. The email from Defendant Shepherd to me (A-99) is also substantively identical to that 
submitted in the lower court but because of different browsers, it looks different. (Doc. 
No. 96). Bolger also duplicitously used a “see e.g." cite to imply there are other 
examples that make the Appendix defective, but, once again, she does not specify. 
(Bolger Mem. at 9). 

Bolger’s objection that I failed to include necessary documents for her appeal was dealt with 
above at pages 1-2, 6-8. 

Bolger’s objections to the Appendix Index: 

1. Bolger objects that the forged document that she submitted to the lower court on three 
different occasions is titled “Forgery of the McNeilage article by attorney Bolger in her 
First Affirmation at Exhibit 5(A), her Second Affirmation at Exhibit 5(A) and her 
Affirmation in opposition to discovery at Exhibits 5(A) and 9(A),”—but that is what it is. 
(A-145-146, Doc. No. 9 Ex. 5(A), Doc. No. 46 Ex. 5(A), Doc. No. 71 Ex. 5(A) and 
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9(A)). Forgery is the crime of altering a written instrument so that it appears to be 
authentic. See N.Y. Penal § 170.05. Bolger swore three times under penalty of perjury 
that the exhibits of McNeilage’s article were “true and correct cop[ies]”—they were not. 
(Bolger’s Affirmations, Doc. No. 9 If 6, Doc. No. 45 If 6, and Doc. No. 70 6 and 10). 

The forgeries created by Bolger deleted a chart prominently displayed as part of the 
original article that was published online. (A-93, Doc. No. 15). The chart is evidence of 
common-law malice by McNeilage when she wrote her article. Common-law malice is a 
material element of injurious falsehoods and tortious interference. By deleting the chart, 
Bolger eliminated evidence of common-law malice, which assisted her in arguing that the 
only cause of action was libel of a minor public figure that requires constitutional malice. 

2. As for Bolger’s objection that Laura Parker and Andrew Purcell are not “correspondents” 
for Fairfax’s newspaper the Sydney Morning Herald but freelancers, (Bolger Mem. at 
10), this seems to be a distinction without a difference. The bylines on their articles for 
the Herald are their names, not Laura Parker or Andrew Purcell Freelance Journalists. 
Further, this Court can take judicial notice of the public Internet information indicating 
these two are correspondents for the Herald. See, e.g. Zouppas v. Yannikidou, 16 A.D.2d 
at 54 (judicial notice of matters not in the record). 

3. Bolger attacks the Appendix Index for “not indicating] where the documents were 
submitted” in the lower court. (Bolger Mem. at 10). However, “[t]he specification in 
rule 235 that the index . . . contain a reference to the pages where a motion for a dismissal 
of the complaint or for the direction of a verdict appears is omitted.” McKinney’s 
Legislative Studies and Reports, CPLR 5528, Subd. (a). 
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Bolger also argues for a merits determination by dismissing the appeal or striking my 
Brief and Appendix because my Pre-Argument Statement states the lower court’s decision on 
personal jurisdiction was based on her clients’ “perjurious affidavits.” (Bolger Mem. at 11). As 
Bolger admits, the lower court based its decision on Defendant’s affidavits, and did not “credit” 
the allegations of perjury. (Bolger Mem. at 11). I may be wrong, but I always thought that the 
purpose of an appeal was to challenge a lower court’s decision on issues believed to have been 
wrongly decided. In this appeal, I am arguing, in part, that the lower court’s decision denying 
personal jurisdiction was wrong because it was based on Defendants perjurious and misleading 
affidavits, which is what I also argued below. Bolger, however, asserts that to challenge on 
appeal a lower court’s decision on a pertinent issue is grounds to dismiss the appeal. (Bolger 
Mem. at 11). 

In her Pre-Argument objection, Bolger also claims that my assertions of perjury by her 
clients are “without record support.” (Bolger Mem. at 5, 11). That is false. The Appendix 
provides documents that show her clients repeatedly lied under oath about their connections with 
New York. Such documents were submitted to the lower court, usually on more than one 
occasion, and are in the lower court’s records at Doc. No. 49-52, 57, 60, 61, 85-89, 92, 95, 116. 
This Court has the authority to review the documents in the Appendix to detennine whether 
Defendants’ lied, prevaricated, and dissembled in their affidavits, which is why those documents 
are in the Appendix. 

One final point, according to this Court’s Rules of Procedure § 600.2(a)(8)(d)(l), “oral 
argument will not be heard” on motions such as Bolger’s request to dismiss the appeal or strike 
my Brief and Appendix, (Bolger Mem. at 13). Yet, on April 1, 2016, in this Court, Bolger was 
pennitted to orally argue her motion in which she frequently referred to some of the 18 
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Exhibits—comprising over 200 pages, that she submitted with her motion to dismiss or strike. I 
was handed those exhibits and her memorandum in the lobby of this Court on that same day just 
before she made her application for an interim stay to which she had notified me that I was 
required to attend. (Ex. F). I asked her, “Couldn’t you have sent this to me?” She replied “No!” 
Had she sent those papers to me, I would have had time to review them. Clearly, she once again 
arranged to secure to her and her clients another unfair advantage even in violation of this 
Court’s stated procedures of no oral argument on such motions. 

Conclusion 

In all her objections, Bolger has betrayed a remarkable instinct for the capillaries and 
exaggeration. She has wasted this Court’s time in an effort to make the cost of appealing 
prohibitively expensive, so she can win by default; otherwise, she would have contacted me in an 
effort to informally resolve her objections—she did not. Her motion should be denied. 


Dated: April 7, 2016 

/s/ Roy Den Hollander 
Roy Den Hollander 
Pro se Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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tel: 718.522.4363 | 800.531.2028 | fax: 718.522.4024 
25 Chapel Street Suite 602, Brooklyn NY 11201 

dickbailey.com 



Dick Bailey Service inc 

APPELLATE SERVICES 



Affidavit of Personal Service 


Roy Den Hollander v. TORY SHEPHERD, ADVERTISER NEWSPAPERS PTY LTD., AMY MCNEILAGE, AND FAIRFAX 

MEDIA PUBLICATIONS PTY LTD. 

Supreme Court, New York County, Index No. 152656/14 

State of New York } 

County of Kings } 

JAMES LEEHR, being duly sworn, deposes and says that he is over the age of 18 years of age, is not a party to the action 
and is employed by Dick Bailey Service, Inc 

on Tuesday, March 15, 2016 deponent served 0 - copies of the within 

Brief^ Record[ ] Appendix^ Notice[ ] Other \j £ _ 

upon 

Levine Sullivan Koch & Schulz, LLP 
Katherine M. Bolger, Esq. 

321 West 44th Street, Suite 100 
New York, New York 10036 


by delivering to and leaving same with a proper person or persons in charge of the office or offices at the above address 
or addresses during the usual business hours of said day pursuant to CPLR 2103(b)(3). 


Sworn to before me 
Tuesday, Mardyl5, 2016 



LLTAM BAILEY 
Notary Public, State of New York 
No. 01BA6311581 






JAMES LEEHR 


Qualified in Richmond County 

Commission Expires Sept. 15, 2018 90136 
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4/5/2016 


Gmail - Den Hollander v. Shepherd 


M Gmail Roy Den Hollander <roy17den@gmail.com> 


Den Hollander v. Shepherd 


Kate Bolger <KBolger@lskslaw.com> Tue, Mar 15, 2016 at 2:21 PM 

To: Roy Den Hollander <roy17den@gmail.com> 

Cc: Matthew Schafer <MSchafer@lskslaw.com> 


Mr. Hollander 

Please see attached - two versions of the oral argument request, one executed by hand, or in the alternative, 
another for electronic filing. 

Kate Bolger 


Katherine M. Bolger 

LEVINE SULLIVAN 
KOCH & SCHULZ, LLP 

(212) 850-6123 | Phone 
www.lskslaw.com 



From: Roy Den Hollander [mailto:roy17den@gmail.com] 
Sent: Tuesday, March 15, 2016 1:10 PM 
To: Kate Bolger 

Subject: Den Hollander v. Shepherd 

[Quoted text hidden] 


2 attachments 

4*1 Oral argument request (00928846xB68BA).pdf 

69K 

fP| doc01069720160315133120.pdf 

“ 86 K 


https://mail.google.com/mail/u/(y?ui=2&ik=a201b95344&view=pt&cat=Dwn%20Undr%20Filings&search=cat&msg=1537b844a60d1993&siml=1537b844a60d1993 1/1 











Exhibit D 



ru 

r~l 

m 

■=□ 

zr 

m 

ru 

zr 

□ 

□ 

□ 

□ 

zr 

□ 

LT) 

l^l 

□ 

r- 



Extra Services & Fees (check box, add fee 

□ Return Receipt (hardcopy) $_ 

□ Return Receipt (electronic) $_ 

□ Certified Mall Restricted Delivery $_ 

□ Adult Signature Required $_ 

0 Adult Signature Restricted Delivery $_ 






2/4/2016 


USPS.com®- USPSTrach'ng® 


ITrigStsh Cvstomc-r S-c-rw !co *J3PS ttobfto 




Register • Sign :n 


USPS Tracking® 



Customer Ssrvics > 

Have questions? We're here to help. 



Get £asy Tracking Updates > 

Sign up for My USPS. 


Tracking Number: 701506400004234B3162 


Expected Delivery Day: Thursday, February 4, 2016 


Product & Tracking Information 


Postal Product: 

First-Class Mail® 


Features: 

Certified Mail"” 


February4, 2016,12:50 pm Delivered 


February 4,2016,10:37 am 
February4, 2016,10:27 am 
February4, 2016.6:53 am 
February3,2016,9:57 pm 
February 3,2016,12:08 am 
February2,2016,2:52 pm 


Out for Delivery 
Sorting Complete 
Arrived at Unit 
Departed USPS Facility 
Arrived at USPS Facility 
Acceptance 


Available Actions 

Text Updates 


NEW YORK, NY 10036 


Email Updates 


NEW YORK. NY 10036 
NEW YORK, NY 10036 
NEW YORK, NY 10036 
NEW YORK, NY 10199 
NEW YORK. NY 10199 
NEW YORK, NY 10003 


Track Another Package 

Tracking (or receipt) number 


I; 70150640000423483162 T f»vk It 


Manage Incoming Packages 


Track all your packages from a dashboar d. 
No tracking numbers necessary. 

Sign up for My USPS ■ 
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Exhibit E 



4/6/2016 


Gmail - 152656/2014 - DEN HOLLANDER, ESQ, ROY vs. SHEPHERD, TORY, Objections to Plaintiffs Statements in Lieu of Stenographic Transcript 



Roy Den Hollander <roy17den@gmaii.com> 


152656/2014 - DEN HOLLANDER, ESQ, ROY vs. SHEPHERD, TORY, Objections 
to Plaintiffs Statements in Lieu of Stenographic Transcript 

Brian Earl <BEar1@lskslaw.com> * Thu, Feb 11, 2016 at 11:42 AM 

To: "rdenhollander97@gsb.columbia.edu" <rdenhollander97@gsb.Columbia.edu> 

Mr. Hollander, 


Attached please find Defendants’ Objections to Plaintiffs Statements in Lieu of Stenographic Transcript. A copy 
of the attached has also been forwarded to you via Federal Express. 


Brian Earl 
Paralegal 

m$$mm vmm suluvan 

KOCH & SCHULZ, I LF 

321 West 44th Street 
Suite 1000 
New York, NY 10036 
(212) 850-6122 j Phone 
(212} 850-6299 j Fax 
www.iskslaw.com 


Objections to Plaintiffs Statements in Lieu of Stenographic Transcript ....pdf 
U 146K 
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Exhibit F 




4/7/2016 


Gmail - Hollander v Shepherd, et al. 



Roy Den Hollander <roy17den@gmail.com> 


Hollander v. Shepherd, et al. 


Kate Bolger <KBolger@lskslaw.com> Wed, Mar 30, 2016 at 3:21 PM 

To: Roy Den Hollander <roy17den@gmail.com> 

Cc: Matthew Schafer <MSchafer@lskslaw.com> 


Mr. Hollander, 


The defendants in the abovs-referenced action plan to move to dismiss your appeal in light of the 
appendix you filed and/or for an order striking the brief and appendix from the record. We are also be asking the 
First Department for an interim stay of the briefing schedule for the appeal pending resolution of the motion. 

We will make that application on this Friday, April 1, 2016, at 10 a.m. at the First Department, 27 Madison 
Avenue, New York, New York 10010. 


As you know, the rules require that we ask for your consent for the interim relief. Will you consent to the 
stay of the briefing schedule? If not, please plan on appearing this Friday. Please let me know. Thanks. 


Very truly yours, 
Katherine M. Bolger 


Katherine M. Bolger 


LSKS 


LEVINE SULLIVAN 
KOCH & SCHULZ. UP 


321 West 44th Street 
Suite 100C 
New York, NY 10036 
(212} 850-6123 j Phone 
(212) 850-6298 i Fax 
w w w .Iskslaw .com 


PGP: 8CB7 D747 11B6 651D 93ED 97B0 SCE9 E074 QQ91 3D30 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 


ROY DEN HOLLANDER, 


Plaintiff-Appellant, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


New York County 
Ind.No. 152656/2014 
Hon. Jennifer Schecter 


Defendants-Appellees. 
. x 


REPLY MEMORANDUM OF DEFENDANTS TORY SHEPHERD, 
ADVERTISER NEWSPAPERS PTY LTD., AMY McNEILAGE, 
FAIRFAX MEDIA PUBLICATIONS PTY LIMITED IN SUPPORT 
OF MOTION TO DISMISS THE APPEAL AND FOR A STAY 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 


Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(212) 850-6100 

kbolger@lskslaw.com 

Counsel for Defendants 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser''’), Amy McNeilagc, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald"), by and through their undersigned attorneys, submit this reply 
memorandum of law in support of their motion to dismiss the appeal or in the alternative a 
motion to strike Plaintiff-Appellant Roy Den Hollander’s (“Plaintiff’ or “Hollander”) brief and 
appendix and for a stay pending resolution of this motion pursuant to Rule 5528 and Section 
2105 of the New York Civil Practice Law and Rules and Sections 600.2, 600.10, 600.11, and 
600.12 of this Court’s Rules. 


PRELIMINARY STATEMENT 

Plaintiff sued four Australian Defendants in New York County for accurately reporting in 
Australia on matters of public concern to Australians. The court below dismissed the lawsuit, 
applying well-settled principles of personal jurisdiction. Plaintiff appealed that decision and 
certified that he submitted an appendix that contained “true copies of th[e] originals of the record 
on appeal.” A192. As Plaintiff concedes in his opposition, however, this certification was false. 
He now admits to modifying documents in his appendix, omitting others, and adding still more 
that were never before the court below. And he is wholly unapologetic about it—repeating the 
veiy ad hominem attacks on Defendants’ counsel that were rejected below and somehow 
invoking Donald Trump—as excuses for the altered record. But the only relevant point here is 
that the appendix is not identical to the record below—indeed, it bears no resemblance to it. This 
Court, therefore, should either dismiss Plaintiffs appeal or, alternatively, strike the brief and 
appendix and require Plaintiff to file an accurate appendix. 


ARGUMENT 


BECAUSE PLAINTIFF ADMITS THE ERRORS IN 
THE APPENDIX, HIS APPEAL SHOULD BE DISMISSED 

Plaintiffs opposition does not contest any of the numerous errors in the appendix that the 
Defendants pointed out previously. Rather, he spends the lion’s share of it explaining why this 
Court should excuse his departure from the rules of the CPLR and this Court. None of his 
explanations, all of which are either unsupported or supported by inapposite authority should be 
credited. 

First, Hollander admits that his appendix includes several documents not in the record 
below. Opp. Mem. at 9-10. He admits that his appendix now includes an “Information Sheet” 
describing a men’s rights class, A95-96, “Internet data about two correspondent reporters,” 

A159-62, and a contract between him and the University of South Australia, A97-98. He has no 
excuse for including any of these documents in the appendix now except to say that they either 
(1) are generally related to this case or (2) are subject to judicial notice. Hollander cites no case 
law, however, permitting a litigant to dump “related” documents into the appendix that neither 
the court below nor Defendants have ever seen. And, merely claiming that some are subject to 
judicial notice does not answer the question of whether they are properly a part of the appendix. 
See, e.g., People v. Calaff, 21 N.Y.3d 1125, 1126 (2014) (denying motion to include “off-the- 
record documents” in appendix or take judicial notice of them and granting motion to strike 
same). 

Second, Hollander admits that “the lower court has not settled the statements” in lieu of a 
transcript that he includes in the appendix. Opp. Mem. at 10. He has no excuse for including 
these documents, explaining only that “this Court may or may not consider” them. Id. But 
settling transcripts is for the trial court to do, not this court. See, e.g.,Long Oil Heat, Inc. v. 
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Polsinelli, 128 A.D.3d 1296, 1297 (3d Dep’t 2015) (dismissing appeal in light of unsettled 
transcript); People v. Laracuente, 125 A.D.2d 705, 706 (2d Dep’t 1986) (same). For this reason 
alone, courts have repeatedly dismissed appeals. 

Third, Hollander candidly concedes that he has edited the substance of at least one 
document in his appendix. Mem. Opp. at 4-5. While Hollander only admits to changing one 
question in this document, he changed other parts of the document as well. Compare, e.g., A102 
(“which is wholly owned by News Corp Australia which is a segment of News Corp in New 
York City.”) with Bolger Aff., Ex. 17 (Document as it Appeared Below) (omitting allegation 
regarding News Corp). His lack of candor further draws into question the validity of not just this 
document, but his entire appendix. 

Fourth, Plaintiff appears to admit that he compiled his appendix by printing documents 
he obtained online rather than reproducing the record below and admits that they are different 
than those in the record below. Opp. Mem. at 10-11. Hollander nevertheless argues that some 
are not, see id. at 10, but even a glancing comparison of these documents demonstrates that he is 
wrong. All of the documents are in different formats and include different language. Compare 
A81-85 with Reply Affirmation of Katherine M. Bolger, Exs. 1, 2. Hollander dismisses these 
differences as non-substantive but misses the broader point: Defendants have the right to defend 
this appeal based on the record below—not on new documents cobbled together by Plaintiff 
long-after the lower court issued its opinion. 

Fifth, Plaintiff argues that he has not omitted any documents on which he reasonably 
believes Defendants may rely. Mem. Opp. at 1-2. He does so because he included Defendants’ 
affidavits. Id. Yet he admits to omitting nearly all of the exhibits attached to those affidavits. 
Hollander dismisses these exhibits as “bizarre” and irrelevant, but his subjective views of them is 
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beside the point. 1 As this Court explained in similar circumstances, “The omission from the 
appeal record ... of much of the record before the Supreme Court... is not only in violation of 
the [CPLR] but is highly unprofessional....” 2001 Real Estate v. Campeau Carp. (U.S.), Inc., 
148 A.D.2d 315, 316 (1st Dep’t 1989); see also Cuttler v. Cuttler, 130 A.D.3d 672, 673 (2d 
Dep’t 2015) (dismissing appeal for failure to compile adequate appendix). 

Finally , Hollander defends his choice to pepper his appendix with argumentative (and 
unsupported) assertions by arguing that Defendants are trying to silence him. Opp. Mem. at 11. 
Again Hollander misses the broader point. Defendants have no issue with Hollander making his 
arguments to this Court, although they maintain that none has any merit. Those arguments, 
however, should be made in his briefs to the Court, not in the appendix on which this Court and 
the parties must rely. See generally 22 NYCRR § 600.10(c)(2) (describing contents of appendix 
and cautioning against “misleading” materials). 

Plaintiff at his own peril has knowingly compiled an appendix that does not reflect the 
record below and done so while certifying falsely that it does. This Court cannot consider the 
merits (or lack thereof) of the appeal on this appendix. In light of the substantial modifications, 
Defendants cannot rely on it either. Therefore, contrary to Plaintiffs suggestions, see Opp. 
Mem. at 8, this is not just a case where an appellee can supplement the appellant’s appendix. If 
Plaintiffs appeal is not dismissed or the appendix stricken, Defendants would be forced to 
defend an appeal on new evidence while at the same time compiling an entirely new appendix, 


1 At any rate, the documents he asserts are “bizarre” appear to be exhibits of Hollander’s own 
writings, describing for example a federal judge as a “lady judge” unable to make a detached 
assessment of one of the numerous prior lawsuits he has brought against all kinds of defendants. 
See Reply Bolger Aff, Ex. 3 (“Thai’s factually wrong, but try telling that to a lady judge if 
you’re a man.”). 
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from top down, to submit with their brief. There is no support in the law or commonsense for 
this approach. Plaintiffs appeal should be dismissed. 


CONCLUSION 


For each and all the foregoing reasons, Defendants respectfully request that this Court 


dismiss the appeal or, alternatively, strike from the record Plaintiffs opening brief and the 


appendix. 


Dated: April 13, 2016 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 



321 West 44th Street, Suite 1000 
New York, NY 10036 
Telephone: (212) 850-6100 
Facsimile: (212) 850-6299 
kbolger@lskslaw.com 

Counsel for Defendants 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 
. x 


ROY DEN HOLLANDER, 


Plaintiff-Appellant, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


AFFIDAVIT OF SERVICE 


Defendants-Appel lees. 
. x 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

Brian Earl, being duly sworn, deposes and says as follows: 

1. I am a paralegal with the law firm of Levine Sullivan Koch & Schulz, LLP. I am 
not a party to this action, am over 18 years of age, and reside in Hudson County, New Jersey. 

2. On April 13, 2016,1 served a true copy of the Reply Memorandum of Law in 

Support, and the Supporting Reply Affirmation of Katherine M. Bolger with exhibits by Federal 

Express priority overnight courier and email upon: 

ROY DEN HOLLANDER 
545 East 14th Street, 10 D 
New York, NY 10009 
rdenholIander97@gsb.columbia.edu 

Plaintiff-Appellant pro se 
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Subscribed and sworn to before me 



LISAMARIE APPEL 
Notary Public, State ol New York 
NO. 01AP4869703 
Qualified in Richmond County 
Certilicate Filed In New York County 
Commission Expires Sept 2,2016 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION—FIRST DEPARTMENT 

-X 


Roy Den Hollander, 


Plaintiff-Appellant, 
-against- 


Tory Shepherd, Advertiser Newspapers Pty Ltd., 

Amy McNeilage, Fairfax Media Publications Pty Ltd., 


Ind. No. 152656/2014 

AFFIDAVIT IN SUPPORT OF 
MOTION TO DISMISS OR 
STRIKE REPLY OF 
DEFENDANTS-APPELLEES 


Defendants-Appellees. 
-X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

ROY DEN HOLLANDER, being duly sworn, deposes and says: 

1. Iam the Plaintiff-Appellant in the above captioned case and an attorney admitted 
to practice in the Appellate Division-First Department. 

2. On April 1, 2016, counsel for Defendants-Appellees, Katherine M. Bolger 
(“Bolger”) of the national law firm Levine Sullivan Koch & Schulz made an application for “a 
stay of the briefing schedule on appeal pending the disposition of the motion to dismiss the 
appeal, or, alternatively, strike the Appellant’s brief and appendix filed herewith.” (Ex. A). 

3. Justice Troy K. Webber adjourned the appeal to the September Term of 2016 and 
set April 13, 2016, as the Motion Date on Bolger’s motion to dismiss or strike Plaintiff- 
Appellant’s brief and appendix. (Ex. B). 


4. 


Both sides agreed to service by email. (Ex. C). 





5. On April 13 th , at 11:26 AM, Plaintiff-Appellant received via email Bolger’s 
Reply, which had been filed before her email service. (Ex. D). Documents are supposed to be 
served first and then filed; otherwise, the sworn affidavit of service is false. 

6. The email from Bolger’s paralegal stated that her Reply was filed first and then 
served. The email states, “Please find the attached Reply Memorandum and associated filings, 
which were filed [past tense] with the First Department today in the above-captioned matter.” 
(Ex. D). As such, the affidavit of service submitted under Bolger’s supervision was false when it 
was filed with this Court. (Ex. E). 

7. On April 13 th , I filed a letter addressed to the motions clerk stating, in part, that 
Bolger had filed her Reply first and then served it via email. (Ex. F, letter without exhibits). 

8. Bolger responded with an April 14 th letter providing an affidavit from her 
paralegal that stated: 

Para. 2. On April 13, 2016,1 served on Mr. Hollander, by email and by Federal 
Express, a copy of Defendants’ Reply Memorandum in support of Their Motion to 
Dismiss the Appeal. 

Para. 3. Thereafter, on the same day, I filed the same with this Court along with a 
true and accurate certificate of service. 

(Ex. G, letter and affidavit). 

9. With regard to the alleged Federal Express service, that affidavit is false. Under 
CPLR 2103(b)(6): 

Service by overnight delivery service shall be complete upon deposit of 
the paper enclosed in a properly addressed wrapper into the custody of the 
overnight delivery service .... 

10. According to Federal Express Tracking at http://www.fedex.com/us/track, when 
the Tracking No. 7760 9535 5064 (Ex. H) is entered, a chronology of the overnight mailing of 
Bolger’s Reply is listed, (Ex. I). The middle section of Exhibit I shows that Bolger’s Reply was 
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put into the “custody” of Federal Express at 5:23 PM on 4/13/2016. That is when it was served 
via overnight delivery under CPLR 2103(b)(6). Bolger’s Reply, therefore, could not have been 
filed with this Court after 5:23 PM because the Court closes at 5 PM. Therefore, the Reply was 
filed before it was served via Federal Express. 

11. Further, on April 13 th at 1 PM, I visited this Court’s clerk’s office, and after an 
individual checked on the Court’s computer, I was told that Bolger’s Reply had already been 
filed and was filed in paper and not electronically. The affidavit of service submitted by Bolger 
on April 13 th (Ex. E) and in her April 14 th letter (Ex. G) are therefore both false as to service via 
Federal Express because her Reply was served after it was filed. 

12. Additionally, Rule § 600.2(a)(5)(i) and (ii) state that Reply papers must be served 
either under (i) at least one day before the return date, CPLR 2214(b), or (ii) by 4 o’clock in the 
afternoon of the business day preceding the return date, since that is when a Reply must be filed 
with this Court with proof of service. Bolger violated both requirements by having her Reply 
served on the return date of April 13th. 

13. In her April 14 lh letter, Bolger calls such assertions of violating the rules as 
“quibble[ing] with the language.” (Ex. G, second paragraph). Words, however, matter, 
especially by a national media firm practicing the law because it is the only way a court can 
determine the truth. 

14. As stated above, one letter from Plaintiff-Appellant dated April 13 th (Ex. F, 
without exhibits) and one letter from Bolger dated April 14 th (Ex. G), were submitted to this 
Court. When Plaintiff-Appellant tried to submit a follow-up letter dated April 15 lh that included 
the Federal Express evidence showing that Bolger violated CPLR 2103(b)(6), a young, unshaven 
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man who identified himself as the “Supervising Clerk” arrogantly refused to accept it, which 
made this motion necessary. 

15. A true and correct copy of the trial court’s January 8, 2016, Decision and Order 
dismissing the First Amended Verified Complaint is attached hereto as Exhibit J. 

16. A true and correct copy of Plaintiff-Appellant’s Notice of Appeal is attached 
hereto as Exhibit K. 

WHERFORE, Plaintiff-Appellant requests that Bolger’s Reply be dismissed or stricken. 


Sworn to before me on the 



ROY DEN HOLLANDER 


16th day of April 2016 



Jot ary Public 


PATRICK M0T00LE » 

Notary Putrtic • State of New York , 

1 NO. 010T6300795 , 

' Qualified in Oueem County 

1 My Comml aaion Expires Apr 7,2018 
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4/16/2016 


Gmail - Hollander v Adverister 



Roy Den Hollander <roy17den@gmail.com> 


Hollander v. Adverister 

Kate Bolger <KBolger@lskslaw.com> Mon, Apr 4, 2016 at 11:16 AM 

To: Roy Den Hollander <roy17den@gmail.com> 

Dear Mr. Hollander 

Will you please email me a copy of the brief you file on Friday that day? Thank you. 

Kate Bolger 


Katherine M. Bolger 


LSKS 


LEVINE SUIU VAN 
KOCH & SCHULZ. IIP 


321 West 44th Street 
Suite 1000 
New York, NY 10036 
(212) 860-6123 j Phone 
(212) 850-6299 | Fax 
www.lskslaw.com 


PGP: 8CB7 D747 11B6 661D 93ED 97B0 8CE9 E074 0091 9D30 
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4/16/2016 


Gmail - Hollander u Adverister 



Roy Den Hollander <roy17den@gmail.com> 


Hollander v. Adverister 


Roy Den Hollander <roy17den@gmail.com> Mon, Apr 4, 2016 at 4:56 PM 

To: Kate Bolger <KBolger@lskslaw.com> 

Dear Ms. Bolger, 

I will send you my opposition by email. Please send me your reply by email. 

Sincerely, 

R. Den Hollander 
Attorney at Law 
New York, N.Y. 

roy 17den@Qmaii.corn 
(917) 687-0652 


{Quoted text hicdenj 
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Gmail - Hollander u Adverister 


Roy Den Hollander <roy17den@gmail.com> 


Hollander v. Adverister 


Kate Bolger <KBolger@lskslaw.com> Mon, Apr 4, 2016 at 5:20 PM 

To: Roy Den Hollander <roy17den@gmail.com> 


Katherine M. Bolger 


LSKS 


j LEVINE SULLIVAN 
! KOCH & SCHULZ. ILF 


(212) 850-6123 | Phone 
www.lskslaw.corn 


From Roy Den Hollander [mailto:roy17den@gmail,com] 
Sent: Monday, April 04, 2016 4:56 PM 
To: Kate Bolger 

Subject: Re: Hollander v. Adverister 

[Quoted text hidden] 
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Gmail -152656/2014- Hollander u Shepherd, et al - Defe. ReplyMemo in support of Mot to Dismiss Appeal and for a Stay 



c 3 mail 


Roy Den Hollander <roy17den@gmail.com> 


152656/2014 - Hollander v. Shepherd, et. al - Defs. Reply Memo in support of 
Mot. to Dismiss Appeal and for a Stay 


Brian Earl <BEarl@lskslaw.com> Wed, Apr 13, 2016 at 11:26 AM 

To: "rdenhollander97@gsb.columbia.edu" <rdenhollander97@gsb.Columbia.edu> 

Mr. Hollander, 


Please find the attached Reply Memorandum and associated filings, which were filed with the First Department 
today in the above-captioned matter. Please let us know if you have any questions. 


Regards, 


Brian bar! 

Paralegal 

LEVINE SULLIVAN 
KOCH &. SCHULZ. UP 

321 West 44th Street 
Suite 1000 
New York, NY 10036 
(212) 850-6122 j Phone 
(212) 85Q-62SS j Fax 
w w w .Iskslaw .com 
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Reply Memo (00937197xB68BA).pdf 

^ 692K 

mh Affidavit of Service (00937196xB68BA).pdf 
143K 

■«?'*] Reply Bolger Aff. (00937195xB68BA).pdf 

“ 7987K 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 


ROY DEN HOLLANDER, 


Plaintiff-Appellant, 
-againsl- 


x 


Index No. 152656/2014 


AFFIDAVIT OF SERVICE 


TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTYLTD., AMY McNElLAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants-Appellees. 
. x 


STATE OF NEW YORK ) 

) ss; 

COUNTY OF NEW YORK ) 

Brian Earl, being duly sworn, deposes and says as follows: 

1, 1 am a paralegal with the law firm of Levine Sullivan Koch & Schulz. LLP. I am 
not a party to this action, am over 18 years of age. and reside in Hudson County', New Jersey, 

2. On April 13,2016.1 served a true copy of the Reply Memorandum of Law in 

Support, and the Supporting Reply Affirmation of Katherine M. Bolger with exhibits by Federal 

Express priority overnight courier and email upon: 

ROY DEN HOLLANDER 
545 East 14th Street, 10 D 
New York, NY 10009 
rdenholIander97@gsb.columbia.edu 

Plaintiff-Appellant pro se 
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Subscribed and sworn to before me 



fotary Public 


USAMAfltE APPEL 
Notary PuWfc, State ot New Ytortt 
Mo.01APrie6970S 
(Justified in Richmond Cdiidty 
Cetilficaie Hied In Nan Ybrk County 

Comtaissioft Expires Soot 2 , Kite 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N Y. 10009 rdenhollander97@gsb.columbia.edu 

» April 13, 2016 

Motions Clerk 

Appellate Division-First Department 
27 Madison Avenue 
New York, NY 10010 

Hollander v. Shepherd, et al.. New York County Index No. 

Dear Presiding Justice: 

This letter concerns the Defendants-Appellees violation of this Court’s rules in filing and 
serving their reply on their motion to dismiss the above captioned appeal or strike the Plaintiff- 
Appellant’s Brief and Appendix that had already been filed 

I am Roy Den Hollander the Plaintiff-Appellant, and I am also an attorney admitted in the 
First Department. 

The Defendants-Appellees are represented by Katherine M. Bolger of the firm Levine 
Sullivan Koch & Schulz Ms. Bolger moved on April 1, 2016, for this Court to dismiss the appeal 
or strike my brief and appendix. (Bolger Memorandum at 13). This Court set a briefing schedule 
on her motion of April 8 th for my opposition, which I served and filed on April 7 th , and April 13 th 
for Ms. Bolger’s reply. (Ex. A). 

Ms Bolger and I agreed to serve each others papers by email. (Ex. B). 

On April 13 th , at 11:26 AM, I received via email Ms Bolger’s reply, which had been filed 
before her email service (Ex. C). Documents are supposed to be served first and then filed; 
otherwise, the sworn affidavit of service is false. The email from Ms. Bolger’s paralegal confirms 
that her reply was filed first and then served. The email states, “Please find the attached Reply 
Memorandum and associated filings, which were filed [past tense] with the First Department 
today in the above-captioned matter ” (Ex. C) As such, the affidavit of service submitted under 
Bolger’s supervision was false when it was filed with this Court. (Ex. D). The affidavit also 
states the reply was served by overnight mail on April I3 lh , which was not the means of service 
agreed to. 

More importantly, Rule § 600.2(a)(5) states that reply papers must be served either under 
(i) at least one day before the return date, CPLR 2214(b), or (ii) by 4 o’clock in the afternoon of 
the business day preceding the return date, since that is when a reply must be filed with this Court 
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with proof of service. Ms. Bolger violated both requirements by having her reply served on the 
return date of April 13 th . 


Ms. Bolger works for a major national law firm, she knows better; therefore, I am 
requesting that her reply be dismissed or stricken from the record. 

Thank you for your time. 


Sincerely, 



Roy Den Hollander, Esq. 
Plaintiff-Appellant Attorney 


Copy via email to: 

Katherine M. Bolger, Esq. 

Levine Sullivan Koch & Schulz, LLP 
321 West 44th Street, Suite 1000 
New York, N.Y. 10036 
(212) 850 6123 
KBolger@lskslaw. com 
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LEVINE SULLIVAN 
KOCH & SCHULZ, LLP 
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Suite 1000 


New York, NY 10036 
(212) 850-61001 Phone 
£212) 050-6239 1 Fax 


Katherine M, Bolger 

(2131850-6123 

kboigerQiskstssw.ccim 


April 14,2016 
Motions Clerk 

Appellate Division, First Department 
27 Madison Avenue 
New York, NY 10010 

Re: Hollander v. Shepherd, et al, N.Y, County Index No* 

152656/2014 


Dear Sir or Madam: 


This firm represents Defendants in the above-captioned matter. On April 13,2016,1 
received correspondence from Plaintiff in which Mr. Hollander makes two assertions: (1) my 
Firm submitted a false affidavit of service and (2) served Defendants' Reply Memorandum in 
further support of their Motion to Dismiss Plaintiffs Appeal (‘"Reply”) a day late. See Ex, l. 
Both assertions are baseless. 

First, attached hereto is an affidavit executed by Brian Earl, affirming that he first 
emailed Mr. Hollander the Reply and then filed it with the Court, See Ex. 2. Mr. Hollander 
bases bis contrary assertion on quibbles with the language used in the email serving him with the 
Reply. The attached affidavit and the original affidavit of service—both signed under the 
penalty of perjury—should put these baseless assertions to rest. 

Second, attached as Exhibit A to Mr, Hollander’s own correspondence is this Court’s 
order directing Defendants to serve their Reply on April 13,2016. Defendants, therefore, 
violated no rule in serving the Reply on April 13,2016. Thus, Mr. Hollander’s claim that the 
Reply is untimely is also entirely baseless. 


Washington 


New York 


PhiSacJe&shis 


Denver 
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Motions Clerk, 
Appellate Division, 
First Department 
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For these reasons, Mr. Hollander’s application should be denied. Please feel free to 
contact me if you should have any questions. 

Sincerely, 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 




Catherine M. Bolger 



cc: Roy Den Hollander, Esq. (by Fedex and email) 

545 East 14 th Street, 10D 
New York, NY 10009 
917-687-0652 

rdenhollander97@gsb.columbia.edu 
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STATE OF NEW YORK ) 
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1, I am a paralegal with the law firm of Levine Sullivan Koch Sc Schulz, LLP. 1 am 
not a party to this action, am over 18 years of age, and reside in Hudson County, New Jersey. 

2. On April 13,2016,1 served on Mr. Hollander, by email and by Federal Express, a 


copy of Defendants’ Reply Memorandum in support of Their Motion to Dismiss the Appeal, 


3. Thereafter, on the same day, 1 filed the same with this Court along with a true and 


accurate certificate of service. 




Subscribed and sworn to before me 
this I4th day of April, 2016 



SCOTT BAILEY 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 57 

ROY DEN HOLLANDER, Index No. 152656/14 

Plaintiffs, 

-against- 

TORY SHEPHERD, ADVERTISERS NEWSPAPERS PTY 
LIMITED., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 

-x 

JENNIFER G. SCHECTER, J.: 

Defendants move to dismiss the complaint pursuant to, 
among other sections, CPLR 3211(a)(8). Their motion is 
granted. 

Background 

Plaintiff Roy Den Hollander (Den Hollander) is a New-York 
County resident (Bolger Aff, Ex 1, Amended Complaint 
[Complaint] SI 21). In 2014, he commenced this action against 
(1) Tory Shepherd (Shepherd), the Political Editor of The 
Advertiser-Sunday Mail Messenger (The Advertiser) (id. at SI 
22), (2) Advertiser Newspapers Pty Ltd. (Newspapers), "which 

does business under the name of The Advertiser-Sunday Mail 
Messenger" (Complaint at SI 23), (3) Amy McNeilage, the 

Education Reporter for The Sydney Morning Herald (The Herald) , 
which is part of Fairfax Media Publications Pty Limited 
(Fairfax) (id. at SIS! 24-25) and (4) Fairfax. All of the 
defendants are based in Australia. 

Den Hollander claims that because of newspaper articles 
that Shepherd wrote in The Advertiser and an article that 
McNeilage wrote in The Herald , he and his copyrighted 
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property--"Males and the Law," a section of a Males-Studies 
course that he was supposed to teach at the University of 
South Australia (University)--were damaged. He claims that 
because of the articles, the University canceled his course, 
causing him to lose up to $1,250 in compensation. He further 
alleges that an article written by Shepherd in June 2014 
damaged his reputation. In his amended complaint, Den 
Hollander asserts causes of action against all of the 
defendants for "injurious falsehoods, tortious interference 
with a prospective contractual relation and prima facie tort" 
(Complaint at 1) . He also asserts a libel claim against 
Shepherd. 

Defendants move to dismiss for lack of personal 
jurisdiction. In support of the motion. Shepherd states that 
she wrote articles about the prospective male-studies course, 
which appeared in The Advertiser and were available on its 
website (Bolger Aff, Ex 3 [Shepherd Aff] at 591 4-9). She 
explains that the articles were related to a controversy in 
Australia and "were directed at an Australian audience" (id. 
at 91 9). Shepherd asserts that, in researching the article, 
she sent one email to Den Hollander "requesting comment on the 
controversy" and spoke to him by telephone (id. at 9191 11-12). 
In connection with her articles, she also exchanged several 
emails with a professor in New York (id. at 91 14) . She swears 
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that besides the emails with the professor, "the email sent to 
Mr. Den Hollander, and the single telephone call with Mr. Den 
Hollander," she had no contact with anyone else in New York in 
preparing the articles (id. at It 15) . 

McNeilage swears that her piece was intended to target an 
Australian audience and that she "made no contact with anyone 
in the United States or New York in the process of reporting 
on the controversy" (Bolger Aff, Ex 5 at SISI 5, 7) . 

Defendants also submit affidavits from employees of 
Newspapers and Fairfax who swear that their newspapers are 
targeted to Australians, published in Australia and are 
available online. Michael Cameron, counsel to Newspapers, 
swears that Newspapers "does not publish in New York and does 
not directly sell any products in New York" (Bolger Aff, Ex 2 
at SI 7). Richard Coleman, a Solicitor of Fairfax, swears that 
Fairfax and The Herald "do not directly publish in New York 
and do not sell any products in New York" (Bolger Aff, Ex 4 at 
SI 4). He explains that Fairfax has a contract with an 
independent company that prints copies of The Herald to be 
distributed in the United States, but neither Fairfax . . . 
nor The Herald . . . has any control over whether copies 
printed by [the independent company] are distributed in New 
York" (id. at SI 5) . Coleman also swears that The Herald 
"formerly had correspondents in New York City, but has not 
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done so since 2012, almost two years before the Article was 
published" (id. at 5 8). The newspaper defendants both make 
plain that they have no offices or employees in New York and 
do not target New York (Bolger Aff, Ex 2 at OT 9-11; Ex 4 at 
fl 6,8). 

In opposition to the motion. Den Hollander urges that the 
newspapers have global ties and have written articles about 
New York (Affidavit in Opposition [Opp Aff] at 9l9[ 22, 24, 32, 
35). He emphasizes that the allegedly defamatory articles 
were available on the newspapers' interactive websites and on 
apps and that the websites give the newspaper defendants a 
"virtual office in the State" (Opp at 151 36, 38, 43, 53, 123). 
He seeks discovery to ascertain whether defendants expected 
publication of the article to have consequences in New York, 
to explore the newspaper defendants' relationships with 
advertising representatives, affiliates and agents and to see 
if defendants pay taxes in New York (id. at SSI 31, 37, 40, 
41) . He maintains that there is jurisdiction in New York 
based on CPLR 3 02(a) (1) and (a)(3) (Opp at 51SI 87-166). Based 
on precedent, the Court disagrees. 

Analysis 

CPLR 302 sets forth acts that can serve as a basis for 
obtaining jurisdiction over non-domiciliaries in New York 
(SPCA of Upstate N.Y., Inc. v American Working Collie Assn., 
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18 NY3d 400, 403-404 [2012]). Generally, long-arm 
"jurisdiction can be premised on the commission of a tortious 
act-perpetrated either within the state or outside the state, 
causing injury within the state" (id. at 403). Defamation, 
however, is specifically carved out of the rule "to reflect 
the State's policy of preventing disproportionate restrictions 
on freedom of expression" (id. at 404; see also Legros v 
Irving, 38 AD2d 53, 56 [1st Dept 1971] [Advisory Committee did 
not "wish New York to force newspapers published in other 
states to defend themselves in states where they had no 
substantial interests"] , appeal dismissed 30 NY 2d 653 [1972]) . 

Long-arm jurisdiction in defamation actions is governed 
by CPLR 302 (a) (1), which provides that a court may exercise 
personal jurisdiction over a non-domiciliary that "transacts 
any business within the state" so long as the cause of action 
arises from the in-State activity. "New York Courts construe 
'transacts any business within the state' more narrowly in 
defamation cases than they do in the context of other sorts of 
litigation" ( SPCA of Upstate N.Y., Inc., 18 NY3d at 405; Best 
Van Lines, Inc. v Walker, 490 F3d 239, 248 [2d Cir 2007]). 

Particular "care must be taken to make certain that non¬ 
domicil iaries are not haled into court in a manner that 
potentially chills free speech" ( SPCA of Upstate N.Y., Inc., 
18 NY3d at 406) . There must therefore be a showing that 




Den Hollander v Shepherd 


Index No 152656/14 
Page 6 


defendants engaged in purposeful activities within the State 
that would justify bringing them before New York courts and 
that there is a "substantial relationship" between these in¬ 
state activities and the defamation (id. at 404). When 
contacts are not directly related to the defamatory 
statements, defendants have prevailed in obtaining dismissal 
on jurisdictional grounds (id.). 

There is no jurisdiction over Defendants in New York. 
The contacts here "are not as significant as the few cases 
finding long-arm jurisdiction when defamation was asserted" 
(see SPCA of Upstate N.Y., Inc. v American Working Collie 
Assn., 74 AD3d 1464, 1466 [3d Dept 2010], affd 18 NY3d 400, 
403-404 [2012]; see also Trachtenberg v Failedmessiah.com 4 F 
Supp 3d 198, 202 [EDNY 2014] [stacing that New York courts 
have only found transaction of business in New York in 
satisfaction of CPLR 302(a)(1) "when the content in question 
was based on research physically conducted in New York"]). 

In Montgomery v Minarcin , for example, it was undisputed 
that "all of the operative facts giving rise to plaintiff's 
claims occurred in this State. The television news reports 
were broadcast by Minarcin in this State . . . [and the] 
newscasts were researched, written, produced and reported by 
Minarcin in this State" (263 AD2d 665, 667 [3d Dept 1999]). 
Minarcin "extensively investigated" the reports over a six- 
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week period in New York, interviewing New York residents and 
elected officials and reviewing documents located in New York. 
These activities were deemed substantial enough for purposes 
of concluding that Minarcin transacted business in New York 
"within the intendment of CPLR 302(a)(1)" (id. at 668). 

Similarly, in Legros v Irving, New York jurisdiction was 
upheld as it was "clear that virtually all the work attendant 
upon publication of the [allegedly defamatory] book occurred 
in New York. The book was in part researched in this State by 
defendant . . . ; negotiations with McGraw-Hill [the publisher 
and distributer] took place in New York; the contract with 
McGraw-Hill was executed in New York [and] the book was 
printed in New York" (38 AD2d at 56). 

Here, in stark contrast, defendants have very minimal, 
attenuated New York contacts. The only defamation-related 
contacts with New York were Shepherd's limited emails, which 
could have been retrieved by their recipients wherever they 
may have been, and her phone call to Den Hollander. She was 
never physically present in the State and no research or other 
work was performed by anyone associated with Newspapers in New 
York. McNeilage had no arguable contact whatsoever with New 
York. Defendants certainly did not engage in any activities 
within New York related to the allegedly defamatory articles 
whereby they invoked the benefits and protections of New 
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York's laws (see Best Van Lines , Inc., 409 F3d at 249 ["courts 
have found jurisdiction in cases where the defendants' out-of- 
state conduct involved defamatory statements projected into 
New York and targeting New Yorkers, but only where the conduct 
also included something more"]; Symmetra Pty Ltd. v Human 
Facets , LLC, 2013 WL 2896876 at *9 [SDNY 2013] [controlling 
"precedent establishes that jurisdiction over a claim for 
defamation will lie (under CPLR 302 [a] [1]} only if the 
plaintiff shows that; (1) the defamatory utterance was 
purposefully directed at New York, as opposed to reaching New 
York fortuitously; and (2) the defendant transacted other 
business in New York that was directly connected to the claim 
asserted"]; see also see Talbot v Johnson Newspaper Corp. , 71 
NY2d 827, 829 [1988] [no jurisdiction over individual who 
participated in phone interview from California]; Trachtenberg 
v Failedmessiah.com 4 F Supp 3d at 204 [reliance on a New York 
source and research through a New York State Court website 
insuf ficient]) . 

Courts, moreover, have repeatedly held that placement of 
defamatory content on the internet and making it generally 
accessible to members of the public does not constitute 
transaction of business in New York even when it is likely the 
material will be read by New Yorkers (see e.g. SPCA of Upstate 
N.Y., Inc., 18 NY3d at 402 [no personal jurisdiction in action 
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based on placement of comments on a website despite the fact 
that defendant had members in New York] ; Best Van Lines, Inc., 
409 F3d at 250; Rakofsky v The Washington Post, 39 Misc 3d 
1226[A] [Sup Ct, NY County 2013] ["it is insufficient to gauge 
the overall commercial activity of the defendant on its 
website alone, without determining whether such purposeful 
activities in this state were substantially related to the 
defamatory statements"--there were no purposeful activities in 
the State as "defendants neither wrote the alleged defamatory 
statements in this state nor did they direct them to our state 
alone" the "statements were posted on the internet with 
potential world-wide accessibility"]). 

In the end, there is no authority for subjecting 
defendants to jurisdiction in New York based on articles 
published outside New York for a non-New York audience. 
Shepherd's phone calls and emails do not allow the court to 
hale her into this forum and McNeilage has zero contacts with 
the State. Potential relationships that the newspaper 
defendants have with other entities are unavailing as no 
purposeful New York contacts are alleged that are 
substantially related to the defamation . Therefore, there is 
no basis for granting discovery or a hearing/trial limited to 
personal jurisdiction (Findlay v Deadhead, 86 AD2d 789, 791 


[1st Dept 1982]). 
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In fact, much of the discovery that plaintiff seeks is 
relevant only if CPLR 302(a) (3) were applicable and it is not 
regardless of how his causes of action are denominated (see 
Cantor Fitzgerald, L.P. v Paisley, 88-F3d 152, 157 [2d Cir 

1996] [CPLR 302(a)(2) and (3) inapplicable to injurious 
falsehood and tortious interference with prospective economic 
advantage causes of action as plaintiffs "may not evade the 
statutory exception by recasting their cause of action as 
something other than defamation"] ; Reich v Lopez, 38 F Supp 3d 
436, 458-459 [US Dist Ct, SD NY 2014]; cf. Perez v Violence 
Intervention Program, 116 AD3d 601, 602 [1st Dept 2014] ; 

Entertainment Partners Group, Inc. v Davis, 198 AD2d 63, 64 

[1st Dept 1993 ] ) . 

Accordingly, it is 

ORDERED that defendants' motion to dismiss is granted and 
the complaint is dismissed in its entirety with costs and 
disbursements to defendants as taxed by the Clerk of the 
Court, and the Clerk is directed to enter judgment 
accordingly. 

This constitutes the Decision, Order and Judgment of the 
Court. 

Dated: January 8, 2016 
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STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

ALAN FLACKS, being duly sworn, deposes and says: I am not i party to this action, am 
over the age of 18 years and reside in New York County On April 17, 2016,1 served by 
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Defendant-Appellees Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, 
and Fairfax Media Publications Pty Limited (together, “Defendants”), by and through their 
undersigned attorneys, submit this memorandum of law in opposition to Plaintiff-Appellant Roy 
Den Hollander’s (“Plaintiff’ or “Hollander”) motion to dismiss or strike Defendants’ reply 
memorandum in support of their motion to dismiss Plaintiffs appeal. 

PRELIMINARY STATEMENT 

In the face of Defendants’ motion to dismiss this appeal, Plaintiff, a lawyer, freely admits 
he certified falsely that his appendix contains true and accurate copies of the records in the court 
below. It does not. Unable to show why Defendants’ motion should not therefore be granted, 
Plaintiff has set off on a frolic and detour, asking this Court to strike for lack of proper service 
Defendants’ reply on that motion. Nevertheless, Plaintiff admits he was served both by email (as 
agreed to by the parties) and Federal Express, and Plaintiffs own exhibit (this Court’s order) 
demonstrates that the service was timely. Clearly, as Plaintiffs moving papers demonstrate, 
service was more than adequate. For all these reasons, Plaintiffs motion to strike Defendants’ 
reply is frivolous, and should be denied and fees and costs should be awarded to Defendants for 
having to oppose it. 

PROCEDURAL BACKGROUND 1 

On April 1, 2016, Defendants made a motion to dismiss Plaintiffs appeal from the lower 
court’s opinion finding that it did not have personal jurisdiction over any of the four Australian 
Defendants in this matter. See Defendants’ Motion to Dismiss Appeal (“Apr. 1 Motion”). 
Defendants argue that Plaintiffs appeal should be dismissed because the appendix, certified as 

1 Additional background can be found in Defendants’ Memorandum in Support of Motion to 
Dismiss the Appeal (“Apr. 1 Mem.”) at 2-5. 



accurate by Plaintiff, (1) includes documents never filed below, (2) includes documents filed 
below but altered by Plaintiff on appeal, (3) omits relevant documents in the record below, and 
(4) mischaracterizes documents in the appendix’s index. See Apr. 1 Mem. at 8-10. To prevent 
prejudice, Defendants also requested emergency relief staying the appeal pending disposition of 
the April 1 Motion. See Hollander Aff, Ex. B. In response, the Court adjourned the appeal to 
the September Term. Id. The same day, the Court set a briefing schedule on Defendants’ motion 
to dismiss requiring Plaintiffs opposition be served on April 8 and Defendants’ reply be served 
on April 13. Id. Thereafter, the parties agreed to service by email, id., Ex. C, and on April 7, 
Plaintiff served his opposition. 

On the morning of April 13, Defendants served their reply via email. Id., Ex. D. Out of 
an abundance of caution and as a courtesy to Hollander, Defendants served a hard copy of the 
opposition by Federal Express. Id., Exs. E & I. 

The same day Plaintiff was served with Defendants’ reply, he filed a letter with the Court 
alleging that Defendants’ affidavit of service was false because he believed that they first filed 
and then served the reply. Id., Ex. F. Further, Plaintiff complained that it was improper for 
Defendants to serve him both by email and by Federal Express because Federal Express “was not 
the means of service agreed to.” Id. Hollander also contended that despite the reply date of 
April 13 set by the Court, Defendants should have served their reply papers on April 12. Id. 

The following day, Defendants filed a short letter along with another affidavit confirming 
that the original affidavit of service was not false and that Defendants did serve and then file the 
reply on the date indicated by the Court in its April 1 order. Id., Ex. G. 

Thereafter, Hollander tried to file yet another letter, which was rejected by the Court. Id. 

K 14. He then filed a formal motion on April 16. 
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ARGUMENT 


PLAINTIFF’S MOTION SHOWS HE WAS 
SERVED ON THE DAY ORDERED BY THE COURT 

This motion is a red herring to distract the Court from Plaintiffs fatally flawed 
appendix—one he concedes is based on a false certification and which requires the dismissal of 
this appeal. 

Plaintiff makes just two arguments as to why Defendants’ reply should be stricken. First, 
he argues that, even though he received the reply by both email and Federal Express, he believes 
the Defendants filed their reply prior to serving it on Plaintiff. This argument has no merit. As 
sworn to by Brian Earl, a paralegal in this office, the reply was served by email on Hollander as 
agreed and then filed with this Court. Hollander Affi, Ex. G. Given that the parties agreed to 
serve by email, that ends the inquiry. Defendants also served Hollander by Federal Express the 
same day as a courtesy. (Indeed, Plaintiffs own exhibits show that Defendants generated the 
Federal Express label before filing the reply. See id. Ex. I.) Despite Plaintiffs claims to the 
contrary, Defendants have gone above and beyond what they agreed to and the motion should be 
denied. 

Second, Hollander argues that Defendants failed to timely serve the reply because they 
failed to file it “at least one day before the return date” or by “4 o’clock in the afternoon” of the 
day before the return date as required by the CPLR. Id. f 12. But this ignores that unlike an 
ordinary motion made on notice, the Court set the briefing schedule on Defendants’ motion, 
which was filed concurrently with an application for interim relief in the form of a stay. Id., Ex. 
B; cf. CPLR 2214(d) (noting that a court may set a briefing schedule on orders to show cause). 
The order, attached to Plaintiff s own papers, explicitly states that the reply was due on April 13. 
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Ex. B, the same day it was served and fded. Thus, Hollander’s claim that the reply is untimely is 
frivolous too. 


CONCLUSION 


This is an entirely frivolous motion designed to harass the Defendants. For each and all 
the foregoing reasons, Defendants respectfully request that this Court deny Plaintiffs motion to 


dismiss or strike Defendants’ reply and award Defendants costs and attorneys’ fees pursuant to 
22 NYCRR 130-1.1, and grant such other relief as this Court deems appropriate. 

Dated: April 28, 2016 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 
By: : 

Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

Telephone: (212) 850-6100 

Facsimile: (212) 850-6299 

kbolger@lskslaw.com 

Counsel for Defendants 


4 



SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 


x 


Index No. 152656/2014 

AFFIDAVIT OF SERVICE 


.....- x 

STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

Brian Earl, being duly sworn, deposes and says as follows: 

1. I am a paralegal with the law firm of Levine Sullivan Koch & Schulz, LLP. I am 
not a party to this action, am over 18 years of age, and reside in Hudson County, New Jersey. 

2. On April 28, 2016,1 served a true copy of the Memorandum of Law in opposition 

to Plaintiffs motion to strike Defendants' reply by priority overnight courier and email upon. 

ROY DEN HOLLANDER 
545 East 14th Street, 10 D 
New York, NY 10009 
rdenhollander97@gsb.columbia.edu 

Plaintiff-Appellant pro se 


ROY DEN HOLLANDER, 

Plaintiff-Appellant, 
-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants-Appellees. 
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Plaintiff-Appellant Roy Den Hollander submits this memorandum of law in reply to 
Defendants-Appellees’ opposition to Plaintiff-Appellant’s motion to strike Defendants- 
Appellees’ reply memorandum in support of their motion to dismiss Plaintiff-Appellant’s appeal 
or strike his filed Brief and Appendix. 

Preliminary Statement 

Defendants-Appellees’ attorney, Katherine M. Bolger, is desperately trying to prevent 
this Court from hearing the appeal in this action by making petty and frivolous objections to 
Plaintiff-Appellant’s Appendix and trivializing this Court’s rules requiring the proper service of 
papers. Attorney Bolger’s (“Bolger”) failure to follow procedural due process in serving her 
papers is not a trifling violation of fundamental rights but strikes at the very heart of the 
democratic concept of fairness. “Indeed, in a broader sense, an underlying assumption of the rule 
of law is the worthiness of a system of justice based on fairness to the individual.” Regents of 
University of California v. Bakke, 438 U.S. 265, 319 n. 53 (1978). 

It is no wonder that Bolger wants to avoid an appeal since it will expose her unethical 
conduct in defending her billion-dollar clients, including Rupert Murdock’s News Corp, in the 
lower court. Bolger intentionally submitted to the lower court on three different occasions a 
forged document by deleting a material part of one of the articles at issue in this case. (Plaintiff- 
Appellant’s filed Brief at 6-7 and filed Appendix at 145-146; Record on Appeal at Doc. No. 9 
Ex. 5(A), Doc. No. 46 Ex. 5(A), Doc. No. 114 Ex. 5(A) and 9(A)). Bolger attempts to cover-up 
her forgery fraud on the courts by ludicrously asserting there is “no support” in the record that 
the version of the article submitted by her was a forgery. (Bolger Mem. In Support of Motion to 
Dismiss the Appeal and for a Stay at 9). However, a simple comparison of the article as 
published on the Internet (Record on Appeal at Doc. No. 15, Appendix at 93-94) and the altered 
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article submitted three times by Bolger shows she deleted a material portion of the article—that’s 
forgery and that’s a crime. (Bolger’s Forged Article in the Record on Appeal at Doc. No. 9 Ex. 
5(A), Doc. No. 46 Ex. 5(A), Doc. No. 114 Ex. 5(A) and 9(A)). The portion deleted was material 
to showing common-law malice, which is an element of injurious falsehood and tortious 
interference alleged in the complaint. 

Two other obvious reasons that Bolger is sweating an appeal are that she clearly suborned 
perjury by her clients (Appendix at 100-108), and knowingly violated the Supreme Court’s rules 
by Thing a number of unsearchable PDF documents (Record on Appeal at Doc. No. 46) in order 
to cheat her way to victory in the lower court as she is attempting to in this Court with her 
motion to dismiss the appeal or strike Plaintiff-Appellant’s filed Brief and Appendix. 

Background 

Bolger waited two weeks after receiving Plaintiff-Appellant’s Brief and Appendix before 
moving this Court to either strike the filed Brief and Appendix or dismiss the appeal. The lower 
court had decided that two global, multi-billion dollar media corporations, one of which is listed 
in SEC filings as a “segment” of Rupert Murdoch’s News Corp on Sixth Avenue, and two 
reporters for the media corporations did not have sufficient contacts with New York for personal 
jurisdiction. Bolger made her motion to road-block Plaintiff-Appellant’s appeal of the lower 
court decision without even attempting to contact Plaintiff-Appellant in any effort to resolve her 
objections and avoid burdening this Court with motions. 

Bolger moves to obstruct the appeal by objecting (1) that the Appendix did not contain 
496 exhibit pages of mainly irrelevant documents filed by her in the lower court (Record on 
Appeal at Doc. No. 46), which would of course have made the cost of an appeal prohibitively 
expensive; (2) to the use of titles in the Appendix for documents that make clear her forgeries 
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and suborning of perjury; and (3) to a few documents copied from the Internet that are 
substantively identical but the font and spacing differ as a result of updated browsers— 
something Bolger also ran into in her exhibit filings. She also alleged, contrary to Zouppas v. 
Yannikidou, 16 A.D.2d 52, 54 (1 st Dept. 1962), that this Court could not take judicial notice of a 
couple of documents, and that she had other issues with the Appendix but failed to specify. 

Argument 

Bolger submitted two false affidavits—not one, but two false affidavits of service 
concerning her reply, which evinces once again a proclivity to play fast and loose with the truth. 
The affidavits were false because one claimed service was made before Bolger’s reply was filed 
(Ex. A) and the other (Ex. B) infers such. In reality, Bolger’s reply was filed first, then served. 

Bolger’s filing of her reply before serving it are not beliefs of Plaintiff-Appellant but are 
based on the very words of Bolger’s paralegal, “Please find the attached Reply Memorandum 
and associated filings, which were filed [past tense] with the First Department today in the 
above-captioned matter.” (Ex. C) 

Further, Federal Express tracking records show that her reply was filed first and served 
later. Bolger tries to trick this Court by arguing that the Federal Express label was “generated” 
before filing her reply. (Bolger Mem. Opp. Strike Reply at 3). Generating a label, however, is 
not placing the papers into the “custody” of Federal Express, which is what CPLR 2103(b)(6) 
requires: 

Service by overnight delivery service shall be complete upon deposit of the paper 
enclosed in a properly addressed wrapper into the custody of the overnight 
delivery service .... (Emphasis added). 

Federal Express did not take custody until after this Court closed on April 13, 2106, 
which was after Bolger had filed her reply. (Ex. D). 
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Bolger also argues that the schedule set for her motion to dismiss the appeal or strike the 
filed Brief and Appendix was not a motion by notice but rather an order to show cause. (Bolger 
Mem. Opp. Strike Reply at 3). On April 1, 2016, both Bolger and Plaintiff-Appellant were in the 
Clerk’s Office of this Court for Bolger’s request for a stay of the appeal. At that time, with 
Bolger present, a clerk of this Court, in response to a question from Plaintiff-Appellant, said the 
Court does not do orders to show cause. 

Additionally, Bolger chose to bring her motion to dismiss the appeal or strike the filed 
Brief and Appendix by notice of motion with a return date of April 18, 2016. (Ex. E). This 
Court changed that date to April 13, 2016. (Ex. F). Under the Court’s rules, Bolger was 
required to serve her reply “at least one day before the return date” or by “4 o’clock in the 
afternoon” of the day before the return date. Rules § 600.2(a)(5)(i) and (ii). She admits in her 
memorandum that she did not. 

Bolger clearly knew better because her opposition to this motion was served by both 
email and overnight service in accordance with the rules. 

Bolger asserts there is something fishy about this motion and that it is frivolous and 
harassing. That a 68 year-old sole practitioning attorney living at the bottom of the middle-class 
can harass two multi-billion dollar, global corporations is clearly a ridiculous assertion. As for 
frivolity and fishiness, it is Bolger who needs false accusations to cover the stench of her 
falsehoods, forgeries, prevarications and dissembling. 

Conclusion 

Plaintiff-Appellant requests that this Court strike Bolger’s reply in her motion to 
dismiss the appeal and award him costs and attorney’s fees pursuant to 22 NYCRR 130- 
El, and grant such other relief as this Court deems appropriate. 
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/S/Roy Den Hollander 


Roy Den Hollander 
Pro se Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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Defendant-Appellees Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, 
and Fairfax Media Publications Pty Limited (together, “Defendants”), by and through their 
undersigned attorneys, submit this memorandum of law in opposition to Plaintiff-Appellant Roy 
Den Hollander’s (“Plaintiff’ or “Hollander”) motion to dismiss or strike Defendants’ reply 
memorandum in support of their motion to dismiss Plaintiffs appeal. 

PRELIMINARY STATEMENT 

In the face of Defendants’ motion to dismiss this appeal, Plaintiff, a lawyer, freely admits 
he certified falsely that his appendix contains true and accurate copies of the records in the court 
below. It does not. Unable to show why Defendants’ motion should not therefore be granted, 
Plaintiff has set off on a frolic and detour, asking this Court to strike for lack of proper service 
Defendants’ reply on that motion. Nevertheless, Plaintiff admits he was served both by email (as 
agreed to by the parties) and Federal Express, and Plaintiffs own exhibit (this Court’s order) 
demonstrates that the service was timely. Clearly, as Plaintiffs moving papers demonstrate, 
service was more than adequate. For all these reasons, Plaintiffs motion to strike Defendants’ 
reply is frivolous, and should be denied and fees and costs should be awarded to Defendants for 
having to oppose it. 

PROCEDURAL BACKGROUND 1 

On April 1, 2016, Defendants made a motion to dismiss Plaintiffs appeal from the lower 
court’s opinion finding that it did not have personal jurisdiction over any of the four Australian 
Defendants in this matter. See Defendants’ Motion to Dismiss Appeal (“Apr. 1 Motion”). 
Defendants argue that Plaintiffs appeal should be dismissed because the appendix, certified as 

1 Additional background can be found in Defendants’ Memorandum in Support of Motion to 
Dismiss the Appeal (“Apr. 1 Mem.”) at 2-5. 



accurate by Plaintiff, (1) includes documents never filed below, (2) includes documents filed 
below but altered by Plaintiff on appeal, (3) omits relevant documents in the record below, and 
(4) mischaracterizes documents in the appendix’s index. See Apr. 1 Mem. at 8-10. To prevent 
prejudice, Defendants also requested emergency relief staying the appeal pending disposition of 
the April 1 Motion. See Hollander Aff, Ex. B. In response, the Court adjourned the appeal to 
the September Term. Id. The same day, the Court set a briefing schedule on Defendants’ motion 
to dismiss requiring Plaintiffs opposition be served on April 8 and Defendants’ reply be served 
on April 13. Id. Thereafter, the parties agreed to service by email, id., Ex. C, and on April 7, 
Plaintiff served his opposition. 

On the morning of April 13, Defendants served their reply via email. Id., Ex. D. Out of 
an abundance of caution and as a courtesy to Hollander, Defendants served a hard copy of the 
opposition by Federal Express. Id., Exs. E & I. 

The same day Plaintiff was served with Defendants’ reply, he filed a letter with the Court 
alleging that Defendants’ affidavit of service was false because he believed that they first filed 
and then served the reply. Id., Ex. F. Further, Plaintiff complained that it was improper for 
Defendants to serve him both by email and by Federal Express because Federal Express “was not 
the means of service agreed to.” Id. Hollander also contended that despite the reply date of 
April 13 set by the Court, Defendants should have served their reply papers on April 12. Id. 

The following day, Defendants filed a short letter along with another affidavit confirming 
that the original affidavit of service was not false and that Defendants did serve and then file the 
reply on the date indicated by the Court in its April 1 order. Id., Ex. G. 

Thereafter, Hollander tried to file yet another letter, which was rejected by the Court. Id. 

K 14. He then filed a formal motion on April 16. 
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ARGUMENT 


PLAINTIFF’S MOTION SHOWS HE WAS 
SERVED ON THE DAY ORDERED BY THE COURT 

This motion is a red herring to distract the Court from Plaintiffs fatally flawed 
appendix—one he concedes is based on a false certification and which requires the dismissal of 
this appeal. 

Plaintiff makes just two arguments as to why Defendants’ reply should be stricken. First, 
he argues that, even though he received the reply by both email and Federal Express, he believes 
the Defendants filed their reply prior to serving it on Plaintiff. This argument has no merit. As 
sworn to by Brian Earl, a paralegal in this office, the reply was served by email on Hollander as 
agreed and then filed with this Court. Hollander Affi, Ex. G. Given that the parties agreed to 
serve by email, that ends the inquiry. Defendants also served Hollander by Federal Express the 
same day as a courtesy. (Indeed, Plaintiffs own exhibits show that Defendants generated the 
Federal Express label before filing the reply. See id. Ex. I.) Despite Plaintiffs claims to the 
contrary, Defendants have gone above and beyond what they agreed to and the motion should be 
denied. 

Second, Hollander argues that Defendants failed to timely serve the reply because they 
failed to file it “at least one day before the return date” or by “4 o’clock in the afternoon” of the 
day before the return date as required by the CPLR. Id. f 12. But this ignores that unlike an 
ordinary motion made on notice, the Court set the briefing schedule on Defendants’ motion, 
which was filed concurrently with an application for interim relief in the form of a stay. Id., Ex. 
B; cf. CPLR 2214(d) (noting that a court may set a briefing schedule on orders to show cause). 
The order, attached to Plaintiff s own papers, explicitly states that the reply was due on April 13. 
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Ex. B, the same day it was served and fded. Thus, Hollander’s claim that the reply is untimely is 
frivolous too. 


CONCLUSION 


This is an entirely frivolous motion designed to harass the Defendants. For each and all 
the foregoing reasons, Defendants respectfully request that this Court deny Plaintiffs motion to 


dismiss or strike Defendants’ reply and award Defendants costs and attorneys’ fees pursuant to 
22 NYCRR 130-1.1, and grant such other relief as this Court deems appropriate. 

Dated: April 28, 2016 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 
By: : 

Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

Telephone: (212) 850-6100 

Facsimile: (212) 850-6299 

kbolger@lskslaw.com 

Counsel for Defendants 
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Plaintiff-Appellant Roy Den Hollander submits this memorandum of law in reply to 
Defendants-Appellees’ opposition to Plaintiff-Appellant’s motion to strike Defendants- 
Appellees’ reply memorandum in support of their motion to dismiss Plaintiff-Appellant’s appeal 
or strike his filed Brief and Appendix. 

Preliminary Statement 

Defendants-Appellees’ attorney, Katherine M. Bolger, is desperately trying to prevent 
this Court from hearing the appeal in this action by making petty and frivolous objections to 
Plaintiff-Appellant’s Appendix and trivializing this Court’s rules requiring the proper service of 
papers. Attorney Bolger’s (“Bolger”) failure to follow procedural due process in serving her 
papers is not a trifling violation of fundamental rights but strikes at the very heart of the 
democratic concept of fairness. “Indeed, in a broader sense, an underlying assumption of the rule 
of law is the worthiness of a system of justice based on fairness to the individual.” Regents of 
University of California v. Bakke, 438 U.S. 265, 319 n. 53 (1978). 

It is no wonder that Bolger wants to avoid an appeal since it will expose her unethical 
conduct in defending her billion-dollar clients, including Rupert Murdock’s News Corp, in the 
lower court. Bolger intentionally submitted to the lower court on three different occasions a 
forged document by deleting a material part of one of the articles at issue in this case. (Plaintiff- 
Appellant’s filed Brief at 6-7 and filed Appendix at 145-146; Record on Appeal at Doc. No. 9 
Ex. 5(A), Doc. No. 46 Ex. 5(A), Doc. No. 114 Ex. 5(A) and 9(A)). Bolger attempts to cover-up 
her forgery fraud on the courts by ludicrously asserting there is “no support” in the record that 
the version of the article submitted by her was a forgery. (Bolger Mem. In Support of Motion to 
Dismiss the Appeal and for a Stay at 9). However, a simple comparison of the article as 
published on the Internet (Record on Appeal at Doc. No. 15, Appendix at 93-94) and the altered 
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article submitted three times by Bolger shows she deleted a material portion of the article—that’s 
forgery and that’s a crime. (Bolger’s Forged Article in the Record on Appeal at Doc. No. 9 Ex. 
5(A), Doc. No. 46 Ex. 5(A), Doc. No. 114 Ex. 5(A) and 9(A)). The portion deleted was material 
to showing common-law malice, which is an element of injurious falsehood and tortious 
interference alleged in the complaint. 

Two other obvious reasons that Bolger is sweating an appeal are that she clearly suborned 
perjury by her clients (Appendix at 100-108), and knowingly violated the Supreme Court’s rules 
by Thing a number of unsearchable PDF documents (Record on Appeal at Doc. No. 46) in order 
to cheat her way to victory in the lower court as she is attempting to in this Court with her 
motion to dismiss the appeal or strike Plaintiff-Appellant’s filed Brief and Appendix. 

Background 

Bolger waited two weeks after receiving Plaintiff-Appellant’s Brief and Appendix before 
moving this Court to either strike the filed Brief and Appendix or dismiss the appeal. The lower 
court had decided that two global, multi-billion dollar media corporations, one of which is listed 
in SEC filings as a “segment” of Rupert Murdoch’s News Corp on Sixth Avenue, and two 
reporters for the media corporations did not have sufficient contacts with New York for personal 
jurisdiction. Bolger made her motion to road-block Plaintiff-Appellant’s appeal of the lower 
court decision without even attempting to contact Plaintiff-Appellant in any effort to resolve her 
objections and avoid burdening this Court with motions. 

Bolger moves to obstruct the appeal by objecting (1) that the Appendix did not contain 
496 exhibit pages of mainly irrelevant documents filed by her in the lower court (Record on 
Appeal at Doc. No. 46), which would of course have made the cost of an appeal prohibitively 
expensive; (2) to the use of titles in the Appendix for documents that make clear her forgeries 


2 



and suborning of perjury; and (3) to a few documents copied from the Internet that are 
substantively identical but the font and spacing differ as a result of updated browsers— 
something Bolger also ran into in her exhibit filings. She also alleged, contrary to Zouppas v. 
Yannikidou, 16 A.D.2d 52, 54 (1 st Dept. 1962), that this Court could not take judicial notice of a 
couple of documents, and that she had other issues with the Appendix but failed to specify. 

Argument 

Bolger submitted two false affidavits—not one, but two false affidavits of service 
concerning her reply, which evinces once again a proclivity to play fast and loose with the truth. 
The affidavits were false because one claimed service was made before Bolger’s reply was filed 
(Ex. A) and the other (Ex. B) infers such. In reality, Bolger’s reply was filed first, then served. 

Bolger’s filing of her reply before serving it are not beliefs of Plaintiff-Appellant but are 
based on the very words of Bolger’s paralegal, “Please find the attached Reply Memorandum 
and associated filings, which were filed [past tense] with the First Department today in the 
above-captioned matter.” (Ex. C) 

Further, Federal Express tracking records show that her reply was filed first and served 
later. Bolger tries to trick this Court by arguing that the Federal Express label was “generated” 
before filing her reply. (Bolger Mem. Opp. Strike Reply at 3). Generating a label, however, is 
not placing the papers into the “custody” of Federal Express, which is what CPLR 2103(b)(6) 
requires: 

Service by overnight delivery service shall be complete upon deposit of the paper 
enclosed in a properly addressed wrapper into the custody of the overnight 
delivery service .... (Emphasis added). 

Federal Express did not take custody until after this Court closed on April 13, 2106, 
which was after Bolger had filed her reply. (Ex. D). 
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Bolger also argues that the schedule set for her motion to dismiss the appeal or strike the 
filed Brief and Appendix was not a motion by notice but rather an order to show cause. (Bolger 
Mem. Opp. Strike Reply at 3). On April 1, 2016, both Bolger and Plaintiff-Appellant were in the 
Clerk’s Office of this Court for Bolger’s request for a stay of the appeal. At that time, with 
Bolger present, a clerk of this Court, in response to a question from Plaintiff-Appellant, said the 
Court does not do orders to show cause. 

Additionally, Bolger chose to bring her motion to dismiss the appeal or strike the filed 
Brief and Appendix by notice of motion with a return date of April 18, 2016. (Ex. E). This 
Court changed that date to April 13, 2016. (Ex. F). Under the Court’s rules, Bolger was 
required to serve her reply “at least one day before the return date” or by “4 o’clock in the 
afternoon” of the day before the return date. Rules § 600.2(a)(5)(i) and (ii). She admits in her 
memorandum that she did not. 

Bolger clearly knew better because her opposition to this motion was served by both 
email and overnight service in accordance with the rules. 

Bolger asserts there is something fishy about this motion and that it is frivolous and 
harassing. That a 68 year-old sole practitioning attorney living at the bottom of the middle-class 
can harass two multi-billion dollar, global corporations is clearly a ridiculous assertion. As for 
frivolity and fishiness, it is Bolger who needs false accusations to cover the stench of her 
falsehoods, forgeries, prevarications and dissembling. 

Conclusion 

Plaintiff-Appellant requests that this Court strike Bolger’s reply in her motion to 
dismiss the appeal and award him costs and attorney’s fees pursuant to 22 NYCRR 130- 
El, and grant such other relief as this Court deems appropriate. 
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Dated: May 1, 2016 


/S/Roy Den Hollander 


Roy Den Hollander 
Pro se Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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Exhibit A 



SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 

ROY DEN HOLLANDER, 

Plaintiff-Appellant, 


x 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


AFFIDAVIT 


Defendants-Appellees. ' 
.. x 


STATE OF NEW YORK ) 

) ss; 

COUNTY: OF NEW YORK ) 

Brian Earl, being duly sworn, deposes and says as follows: 

1, I am a paralegal with the law firm of Levine Sullivan Koch Sc Schulz, LLP. 1 am 


not a party to this action, am over 18 years of age, and reside in Hudson County, New Jersey. 


2. On April 13.2016,1 served on Mr. Hollander, by email and by Federal Express, a 
copy of Defendants’ Reply Memorandum in support of Their Motion to Dismiss the Appeal. 

3. Thereafter, on the same day, I filed the same with this Court along with a true and 



Subscribed and sworn to before me 
this 14th day of April, 2016 



SCOTT BAILEY 

Notary Public, State of New York 
No. OfSA6201502 
Qualified in New York County 
Commission Expires March 2, £017 







Exhibit B 


SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 


ROY DEN HOLLANDER, 

; Index No. 152656/2014 
< 

Plaintiff-Appellant, : 

-against- : AFFIDAVIT OF SERVICE 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendant s-Appel lees, 

.-. x 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

Brian Earl, being duly sworn, deposes and says as follows: 

1. J am a paralegal with the law firm of Levine Sullivan Koch & Schulz, LLP. 1 am 
not a party to this action, am over 18 years of age, and reside in Hudson County, New Jersey. 

2. On April 13,2016,1 served a true copy of the Reply Memorandum of Law in 

Support, and the Supporting Reply Affirmation of Katherine M. Bolger with exhibits by Federal 

Express priority overnight courier and email upon: 

ROY DEN HOLLANDER 
545 East 14th Street. 10 D 
New York, NY 3 0009 
rdenhollander97@gsb.columbia.cdu 

Plaintiff-Appe 1 lant pro se 


1 








Subscribed and sworn to before me 
this 13th day of April, 2016 



fotary Public 


USAMAfilE APPEL 
Notary Public. S«>s o! New YcxV 
No, DlAP4aS9703 
Qutdffisd <n BlchmonO County 
Certificate FiteO in Nbw York County 
Ccmmfcston Expire Sspt. 2,20i8 
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Exhibit C 


4/29/2016 


Gmail - 152656/2014 - Hollander u Shepherd, et al - Defs. Reply Memo in support of Mot to Dismiss Appeal and for a Stay 





Roy Den Hollander <roy17den@gmail.com> 


152656/2014 - Hollander v. Shepherd, et. al - Defs. Reply Memo in support of 
Mot. to Dismiss Appeal and for a Stay 

Brian Earl <BEari@lskslaw.com> Wed, Apr 13, 2016 at 11:26 AM 

To: "rdenhollander97@gsb.columbia.edu" <rdenhollander97@gsb.Columbia.edu> 

Mr. Hollander, 


Please find the attached Reply Memorandum and associated filings, which were filed with the First Department 
today in the above-captioned matter. Please let us know if you have any questions. 


Regards, 


Brian Lari 
Paralegal 

IFVINE SULLIVAN 
KOCH &, SCHULZ. LLP 

321 West 44th Street 
Suite 1000 

New York, NY 10036 
(212) 850-6122 j Phone 
(212) 850-6299 j Fax 
w vvw.tskstaw.com 
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Track your package or shipment with FedEx Tracking 


My Profile Support Locations English I Search 


Shipping Tracking Manage Leam FedEx Office ® 
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Your deliveries. 

Your schedule. 

yr>ur delivery • 



Track a Shipment 


Enter up to 30 FedEx tracking, door tag or 
FedEx Office order numbers(one per line). 


My Shipments 


Thu 

Delivered 4/14 

Signed for by: R ROY 


mm 



- 4/14/2016 - Thursday 


On FedEx vehicle for delivery 
At local FedEx facility 
Departed FedEx location 


- 4/13/2016-Wednesday 

10:34 pm Arrived at FedEx location 

10:00 pm Left FedEx origin facility 

5:23 pm Picked up 

10:54 am Shipment information sent to FedEx 


NEW YORK, NY 


Select time zone Local Scan Time 


Shipment Facts 


Tracking number 776095355064 

weight 1 lbs / 0.45 kgs 

Total pieces 1 

Terms Shipper 

section handlln9 Deliver Weekday, Residential Delivery 


Total shipment 
weight 


FedEx Priority Overnight 
Apartment Office 
1 lbs / 0.45 kgs 



Customer Focus 

New Customer Center 
Small Business Center 
Service Guide 
Customer Support 

Company Information 

About FedEx 
Careers 

Investor Relations 


Featured Services 

FedEx Delivery Manager 
FedEx Same Day 
FedEx Home Delivery 
Healthcare Solutions 
Online Retail Solutions 
Packaging Services 
Ancillary Clearance Services 

Other Resources 



Companies 

FedEx Express 
FedEx Ground 
FedEx Office 
FedEx Freight 
FedEx Custom Critical 
FedEx Trade Networks 
FedEx Cross Border 
FedEx SupplyCham 
FedEx TechConnect 
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© FedEx 1995-2016 
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Exhibit E 



SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 
- x 

ROY DEN HOLLANDER, : 

; Index No. 152656/2014 
Plaintiff-Appellant, : 

-against- 5 NOTICE OF MOTION 

TORY SHEPHERD, ADVERTISER NEWSPAPERS ! 

PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants-Appellees. j 

....-.. x 

PLEASE TAKE NOTICE that, upon (i) the accompanying Memorandum of Law and 
(ii) the Affirmation of Katherine Bolger, and the exhibits annexed thereto, and upon all the 
proceedings in this case to date, Defendants Tory Shepherd, Advertiser Newspapers, Amy 
McNeilage, and Fairfax Media will move this Court at 27 Madison Avenue, New York, New 
York 10010, on Monday, April 18 at 10 a.m., or as soon thereafter as counsel can be heard, for 
an order pursuant to Rule 5528 and Section 2105 of the New York Civil Practice Law and Rules 
and Sections 600.2, 600.10, 600.11, and 600.12 of this Court’s Rules (1) dismissing the appeal in 
its entirety on the grounds that Appellant Roy Den Hollander’s appendix includes materials not 
in the record below while excluding papers upon which the Appellees may reasonably rely and is 
unsupported by an accurate certification as required, or, alternatively, striking Appellant’s brief 
and appendix from the record and, (2) awarding costs pursuant to CPLR 5528(e), and (3) staying 
the appeal until determination of this motion, or, in the alternative, adjourning the appeal for the 
September Term. 
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PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served on the undersigned so that they are received no later than seven 
days before the return date of this motion. 


Dated: New York, New York 
April 1,2016 


Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

Email: kbolger@lskslaw.com 

Counsel for Defendants 


TO: 

Roy Den Hollander, Esq. 
545 14 th Street, 10 D 
New York, NY 10009 

Plaintiff pro se 
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Court Attorney 









At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on May 3, 2016. 


PRESENT: Hon. Angela M. Mazzarelli, Justice Presiding, 

David Friedman 
Richard T. Andrias 
Karla Moskowitz 

Marcy L. Kahn, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al., 

Defendants-Respondents. 


X 


X 


M-1708 

Index No. 152656/14 


An appeal having been taken from an order of the 
Supreme Court, New York County, entered on or about January 12, 
2016, and said appeal having been perfected. 

And defendants-respondents having moved to dismiss the 
appeal, or in the alternative, for an order striking plaintiff- 
appellant's brief and appendix, for certain costs and to adjourn 
the appeal to the September 2016 Term, 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon. 

It is ordered that the motion is granted to the extent 
of directing plaintiff-appellant to file a supplemental appendix, 
at his own expense, which shall include all exhibits attached to 
the Affirmation of Katherine M. Bolger submitted with defendants' 
motion to dismiss. Plaintiff-appellant is directed to serve and 
file said supplemental appendix on or before July 11, 2016. 

Page 163 of plaintiff-appellant's appendix is deemed stricken 
and judicial notice is taken of the documents reproduced on 
pages A.159-162 of said appendix. The motion is otherwise 
denied. The appeal will be maintained on this Court's calendar 
for the September 2016 Term. 

ENTER: 



CLERK 





At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on May 24, 2016. 


PRESENT: Hon. Angela M. Mazzarelli, Justice Presiding, 

David Friedman 
Richard T. Andrias 
Karla Moskowitz 

Marcy L. Kahn, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al.. 

Defendants-Respondents 


X 


X 


M-1990 

Index No. 152656/14 


An appeal having been taken from an order of the 
Supreme Court, New York County, entered on or about January 12, 
2016, and said appeal having been perfected. 

And plaintiff-appellant having moved to dismiss, or in 
the alternative, to strike defendants-respondents' reply 
memorandum submitted in support of defendants-respondent's motion 
to dismiss the appeal, and for certain costs. 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon. 

It is ordered that the motion is denied. 


ENTER: 



CLERK 
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Supreme Court Appellate Division-First Department Order requiring a 
supplemental appendix, May 3, 2016 [SA1] 

At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on May 3, 2016. 


PRESENT: Hon. Angela M. Mazzarelli, Justice Presiding, 

David Friedman 
Richard T. Andrias 
Karla Moskowitz 

Marcy L. Kahn, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al., 

Defendants-Respondents. 


X 


X 


M-1708 

Index No. 152656/14 


An appeal having been taken from an order of the 
Supreme Court, New York County, entered on or about January 12, 
2016, and said appeal having been perfected, 

And defendants-respondents having moved to dismiss the 
appeal, or in the alternative, for an order striking plaintiff- 
appellant's brief and appendix, for certain costs and to adjourn 
the appeal to the September 2016 Term, 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon, 

It is ordered that the motion is granted to the extent 
of directing plaintiff-appellant to file a supplemental appendix, 
at his own expense, which shall include all exhibits attached to 
the Affirmation of Katherine M. Bolger submitted with defendants' 
motion to dismiss. Plaintiff-appellant is directed to serve and 
file said supplemental appendix on or before July 11, 2016. 

Page 163 of plaintiff-appellant's appendix is deemed stricken 
and judicial notice is taken of the documents reproduced on 
pages A.159-162 of said appendix. The motion is otherwise 
denied. The appeal will be maintained on this Court's calendar 
for the September 2016 Term. 


^- } CLERK W 


ENTER: 
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Cathy Young, Women Against Feminism: Some women want equality without 


anger, Boston Globe, September 2, 2014 [SA2-SA4] 


to Boston (JMobe 


CATHY YOUNG 

Women Against Feminism: Some 
women want equality without anger 

By Cathy Young 


DO AMERICAN women still need feminism? A controversial social media movement called 
Women Against Feminism features women explaining — mostly in “selfies” with handwritten 
signs — why they do not. Feminist responses have ranged from bafflement to vitriol or mockery 
to arguments that these women don’t know what feminism is. But while this new movement has 
its silly aspects, it raises some much-needed questions about feminism’s present and future state 
— and, in the weeks since it first attracted notice, many prominent feminists have helped 
validate some of the criticisms. 


One might assume that Women Against Feminism is a traditionalist backlash against gender 
equality. Yet many of the women say they reject feminism precisely because they are pro¬ 
equality. A blogger who goes by AstrokidNJ has analyzed a week’s worth of posts on Women 
Against Feminism and found that 46 percent were egalitarian, 19 percent endorsed men’s issues, 
and 12 percent criticized feminist intolerance toward dissent. Only 23 percent reflected 
traditionalist views such as support for distinct sex roles, chivalry, or full-time motherhood. 

Some commentators suggest that pro-equality women who reject feminism are misguided. After 
all, the dictionary defines feminism as belief in the social, economic, and political equality of the 
sexes. But these women usually know that (and often sarcastically stress that they do). They 
simply think that real-life feminism has come to mean something else: vilification of men, 
support for female privilege, and a demeaning view of women as victims rather than free agents. 

Are they wrong? Well, one of Women Against Feminism’s harshest critics, leading feminist 
pundit Jessica Valenti, makes it clear that being a feminist means believing that women in 
America and other modern liberal democracies are “a victimized class.” They are “systematically 
discriminated against in school, work, and politics,” “objectified,” and “harassed, attacked, and 
sexually assaulted.” This, Valenti asserts, is “not a matter of politics, but of truth.” 
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But contributors to Women Against Feminism disagree. They note that many studies show the 
pay gap to be largely due to women’s choices of more family-friendly — and life-friendly — jobs. 
(As for school, American women have long outpaced men in educational attainment, currently 
earning about 60 percent of college degrees.) They take issue with rape statistics that lump 
alcohol-fueled, judgment-impaired sex with sexual assault. They argue that men face their own 
negative stereotypes. They point out that men are at higher risk than women for most violent 
crimes — and may be far more likely than previously thought to experience domestic violence 
and sexual coercion. They say that in many areas, from divorce to mental health to workplace 
safety, it’s men w r ho have it worse. 

These arguments need to be engaged, not dismissed and ridiculed. Yet many feminists have 
responded with nastiness that would normally be called misogynist: In the New York Observer, 
Nina Burleigh focused on a few photos showing too much skin or black-polished fingernails to 
sneer that the women were “dressed and posed like ads for DIY escort services.” 

Meanwhile, even as feminists deplore accusations of male-bashing, many are embracing “ironic 
misandry” (hatred of men). Valenti recently tweeted a picture of herself in a t-shirt declaring “I 
bathe in male tears.” Other examples include the mottoes “Ban Men” and “Kill All Men” and 
Internet jokes that turn book titles into castration one-liners. Feminist commentators such as 
Slate.com’s Amanda Hess defend this practice as a cool in-joke that annoys sexists and mocks 
the idea that feminists are anti-male. 

But aside from the fact that cliquish in-jokes are off-putting and “ironic” hate can still sound 
pretty hateful, the “misandry” joke falls flat because there are too many real-life examples of 
feminist anti-male bias. The National Organization for Women has fought against more rights 
for divorced fathers, often suggesting that men who advocate for such rights are abusers. 
Feminist groups urging stronger enforcement of domestic violence laws have cried foul when 
such tough policies have led to more arrests of women. Anti-rape activists have championed 
campus rules that brand the man an attacker and the woman a victim if they have sex while 
equally intoxicated. 

Women Against Feminism is largely a reaction against this mindset. The anti-feminist 
egalitarians believe that, whatever feminism’s positive past gains, its dominant modern version 
is hostile to men and demeaning to women. They are right. 

I don’t like the “anti-feminism” label because of its common meaning of “anti-woman” or “anti¬ 
equality'.” But, call it reformed feminism or egalitarianism, we need a movement for true 
equality — against both old-fashioned sexism and new gender polarization. 
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Cathy Young is a columnist atNewsday and RealClearPolitics.com. Follow her 
Twitter CK'athuYoumHx't . 
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Tory Shepherd, Men's rights extremists go online, The Advertiser, January 10, 

2012 [SA5-SA7] 

News 

Tory Shepherd 

Shepherd: Men's rights extremists go online 


• by .Tory Shepherd 

• From: The Advertiser 

. January 10,2012 12:00AM 



Men's rights extremists typically see middle-aged, straight, white males as the new oppressed. 
Picture: Paul Burston Source: The Advertiser 

THERE'S a movement that sees males - generally straight, middle-aged, white males - as 
the new oppressed. Seriously. 

Men's activists have been around for decades, but thanks to the internet they're getting slicker, 
more organised, more professional, and more visible. 

Men's outcomes in some areas really are poor. Male suicide rates are three to four times higher, 
their life expectancy is lower. Girls often outperform boys at school. Males are more likely to be 
incarcerated, more likely to be addicted. 
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But these genuine issues are not the ones that concern the new breed of men's activists. These 
men are aggrieved because they see misandry - the hatred of males - everywhere in society, from 
government down. 

They have a persecution complex, and aggressively lobby for better rights for men - usually at 
the expense of women. 

Take a bunch of these men's rights activists, blend with fathers' rights groups, add a searing sense 
of injustice and a healthy dollop of rage, and serve it up online. 

In the paranoid words of one popular men's rights blog: "We aren't simply a protest movement 
anymore, we're going to have to shift to a war mentality". 

The same site, A Voice for Men, recently published an article called "A path to Australian 
apartheid", which outlines how feminists have infiltrated government to spread their ideology 
and exclude men. 

The site compares "feminists, manginas, white knights and other agents of misandry" to 
clansmen, skinheads and neo-Nazis. 

The core claims of the men's rights extremists include: 

Women have never been worse off than men - this is a feminist lie and is part of the plot to 
subjugate men. 

Women are all gold-diggers who use marriage and divorce to extort money from men. 

Family law courts let women legally steal children from men, and let women get away with false 
accusations of child abuse. 

Women routinely falsely accuse innocent men of rape. 

Domestic violence statistics are warped; men are victims as much as women and women make 
false claims about violence in courts that are too inclined to believe them. 

One prominent men’s movement go-to guy, "Angry Harry", also says feminism is to blame for 
traffic congestion and global wanning. 

Over at The Punch we're devoting a series of articles to debunking each of these claims 
(although to be honest we probably won't bother with the traffic congestion and global warming 
stuff). 

These false claims are not just sinister ideas confined to the interwebs - they're calls to action. 
Men's Rights Extremists are actively lobbying to change Australian laws. They are spreading 
misinformation and trying to discredit good policies and good programs. 
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For example, they were recently up in arms about White Ribbon Day - the campaign to stop 
violence against women. 

The MREs see it as a feminist plot to portray all men as abusers. They also claim the statistics on 
violence against women are grossly exaggerated. Dr Michael Flood, White Ribbon Ambassador 
and expert on men and gender issues, has written extensively on "men's rights" men. 

He says the internet has transformed them and allows them to appear a "massive horde" out of 
proportion to their actual numbers. 

But that doesn't mean their bark is worse than their bite. Dr Flood says they have already 
influenced family law, government policy and community attitudes, subtly shifting the balance to 
better protect perpetrators and discredit victims. 

Online, everyone, to some extent, is equal, and men's rights extremists eloquently bend statistics 
and anecdotes to underline their arguments. They provide a heady, toxic mix of bitter, self- 
righteous fury. 

There aren't many places for men who feel they've been burnt by the family law courts or the 
justice system to seek succour. 

The MRE world is a place for these wounded, angry men to come together and foment trouble. 

— shepherdt@thepunch.com.au 
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Tory Shepherd, 'Carnivorous men' versus 'lying bitches' in sex war, 


news 

news.com.au | national 


news.com.au, July 17, 2012 [SA8-SA9] 


'Carnivorous men' versus 'lying bitches' in sex 
war 


• Hate site's motto is 'F***king their s**t up' 

• Linked to site to name, shame "bitches" 

• Canning says its a rare place for men 

• The Punch on the SCUM Manifesto 



An academic stoush between Associate Professor Betty McLellan and Dr Greg Canning has exposed the dark recesses of the gender wars. Source Townsville Bulletin 

An academic stoush has exposed the dark recesses of the gender wars. On one side are radical feminists who 
see men as "carnivorous and necrophiliac" and on the other side are men's rights extremists who see women as 
"lying bitches" who routinely make false rape accusations. 

The Townsville Bulletin revealed last week that Dr Greg Canning quit his James Cook University post in protest because 
they refused to discipline his feminist colleague Dr Betty McLellan for writing an article which he thought stereotyped all 
men as sexual abusers. 

Dr McLellan wrote on radical feminist website RadFem Hub that in light of male violence and rape we should be asking 
ourselves what it is about men that leads to these behaviours. Dr Canning said the article painted all men as evil, but the 
university declined to take any action. 

Now it turns out Dr Canning is the Australian news director of a US hate site that claims men have almost no legal rights 
and should shift to a "war mentality" because women now have "supreme power". 
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Dr Canning works for A Voice for Men. AVFM’s claims include that there is an "epidemic" of false rape accusations, that 
rape and domestic violence awareness campaigns are examples of "male sex witch hunting”, and that women, literally, get 
away with murder. 

The site's motto is "FTSU" which stands for 'F***king their s**t up' in reference to feminists, and it is closely connected to a 
site called "Register Her" to name and shame women who are "lying bitches" or bigots. For example, actor Katherine Heigl 
features on there under the heading "bigot" because she once made a joke about castration. 

Dr Canning told News.com.au he disagreed with the tone of some sections of the website and that he did not agree with all 
the arguments on there, but that he believed it was a rare place where men could speak up. 

He does, however, talk about false rape allegations on the site, a topic that is a core issue to AVFM. Men’s rights 
extremists claim women often invent rape, either because they regret sex or because they want to frame men. 

When questioned about another claim that there was a "corrupt" domestic violence "industry”, Dr Canning said he believed 
that the domestic violence sphere was controlled by feminists who ignore violence against men. He then went on to attack 
Dr Mclellan afresh, pointing out that the website she wrote on describes men as having "carnivorous and necrophiliac" 
behaviours. 

RadFem Hub also warns about the dangers of "penis in vagina" sex and argues that men "as a class" are trying to destroy 
women. 

Gender and violence expert Dr Michael Flood, a senior sociology lecturer at the University of Wollongong who has had 
disagreements with Dr Canning and men’s rights activists in the past, said vitriol and extremism were rife online. 

He said the false rape allegation claims were a standard way men’s rights activists tried to discredit rape victims. 

"It ends up disempowering victims and protecting perpetrators," he said, adding that false rape allegations were rare and 
likely made as often by men as by women. 

Dr Flood also said the internet could be a dangerous place for women, particularly feminist women. 

"The internet has provided a forum for more extreme and vitriolic beliefs and it has provided a forum where angry anti-feminist 
men can voice the most hostile and toxic kinds of attacks, particularly against feminist women," he said. 


SOURCE: http://www news.com.au/national/carnivorous-men-v-lying-bilches-in-sex-war/story-e6frfkp9-1226427879838 
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David Futrelle, Australian "Male Studies" initiative underfire because of its 
connections to raving misogynists; raving misogynists blame feminists, January 

13, 2014 [SA10-SA13] 

Australian “Male Studies” initiative under fire 
because of its connections to raving misogynists; 
raving misogynists blame feminists 

JAN 13 

l):t\id | uli vliv _ 


% 


Antifeminist attorney. A Voice for Men contributor, and would-be Male Studies lecturer Roy Den Hollander 

bustin' a move on the Colbert Report, 

NOTE: See the end of the piece for an important clarification from the University. 

So it seems the new “Male Studies” initiative at the University of South Australia is running into a few 
problems. Well, one big problem: members of the general public have discovered that some of the people 
involved with the initiative are raving misogynists, or have chosen to associate themselves with raving 
misogynists. 

Yesterday, a story by journalist Tory Shepherd noted that two of the lecturers have written for a notoriously 
misogynistic website by the name of A Voice for Men. (You may have heard of it. ) One of them, the crankish 
American attorney Roy Den Hollander , even suggested in a post on that site that men’s rights activists may 
have to take up arms against the evil Feminists who run the world. 

The future prospect of the Men’s Movement raising enough money to exercise some influence in America is 
unlikely. But there is one remaining source of power in which men still have a near monopoly—firearms. 
Huh. That doesn’t sound like a very academic analysis of the situtation to me. 

Den Hollander also likes to refer to “women’s studies” as “witches’ studies.” And if you don’t believe her, 
here’s the AVFM post in which he does just that : it’s in the first sentence. 
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Apparently pointing out some of these basic facts about Den Hollander, and about another of the lecturers, 
Miles Groth, who has also written for AVFM , is causing some trouble for Dr. Misan and his little Male Studies 
initiative - at least according to a post on AVFM by the always furious Paul Elam, who informs us somberly 
that 

[sjources close to the story report that [Shepherd’s article] is likely a terminal setback for the new 
initiative. 

Elam fights back against Shepherd’s alleged “lies” in a paragraph that is itself nothing but lies: 

The article by Shepherd is saturated with the typical lies, e.g .: that the SPLC named AVFM as a hate group, 
which they did not, and that this website regularly calls women "bitches and whores, ” which it does not. 
She also implied a connection between AVFM and those championing the initiative which does not exist. 
Actually, Shepherd said that the SPLC described AVFM as a “hate site,” not a “hate group.” This is in fact 
true, as the SPLC included AVFM in a list of “woman-hating sites," which would make it a hate site, as the 
hatred of women is in fact a kind of hate. 

And AVFM does in fact refer to women regularly as whores and bitches and other slurs. Indeed, in one 
notorious post about Rebecca Watson, Elam managed to use the word “whore" more than 30 times : as for 
the word “bitch,” well, check out t his compilation of AVFM posts featuring that wor d in the title . As you’ll 
see from that post, Elam also likes referring to women as “cunts,” and once referred to the feminist 
blogosphere as the “cunt-o-sphere.” 

Do your own searches for “whore” or “bitch” on AVFM to find more recent examples. 

Shepherd doesn’t, in fact, imply any “connection” between AVFM and “those championing the initiative” 
beyond the undeniable fact that two of the lecturers have written for AVFM, and that AVFM has heralded the 
Male Studies initiative . Interestingly, it’s Elam, with his talk about ”[s]ources close to the story,” who 
implies an even closer connection than Shepherd does. 

The rest of Elam’s post is a remarkable mixture of self-contradicting lies and self-delusion. First, he declares 
“Male Studies” to be a pure-as-the-driven snow example of non-ideological scholarship. 

In writing this article Shepherd actually served as a mouthpiece for academic feminists invested in blocking 
the attempt to study human mates in a non-ideological, scholarly fashion. 

How exactly is someone who describes himself explicitly as antifeminist, who describes women’s studies as 
“witches studies,” and who’s written for AVFM on several occasions an example of someone who is trying “to 
study human males in a non-ideological, scholarly fashion?" 

Elam then launches into one of his typical chest-beating fuck-their-shit-up ideological rants: 

The Men’s Human Rights Movement is not going to go away. Indeed, even as we regret the temporary 
setback of an important and valuable initiative, we do welcome another opportunity to shine a light on the 
ideologically twisted agenda of people who would undermine an academic program with the ambition to 
enhance our understanding of an egregiously underserved population. 

Yes, that’s right. The world’s men have been “egregiously underserved.” 

This type of bullying and public deception is precisely what has catapulted the Men’s Human Rights 
Movement into rapid growth and increasing popularity in such a short period of time. 
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The only bullying and deception I’m seeing here is coming from your side, dude. Women aren’t talking about 
taking up arms against men. You’re the one who’s lying about what Shepherd said. 

From assaultive, criminal demonstrators in Toronto blocking doors to a lecture on male suicide, to this - an 
obviously orchestrated attack on honorable academicians — the reality of what feminism has become, and 
the depths to which it has lowered, is again in full public view. 

Uh, Roy Den Hollander isn’t an “honorable academician.” And, frankly, neither is anyone who chooses to 
associate themselves with your site. I’m not sure how Shepherd’s one article counts as an “obviously 
orchestrated attack,” but all she did was point out what Hollander said, and point out the sort of 
misogynistic shit you publish on your shitty website. 

In other words, Mr. Elam, you guys have dug your own hole here - with you, personally, bringing one of the 
bigger shovels. 

Just think: A Voice for Men may be in large part responsible for the collapse of this Male Studies initiative, 
because you and the others writing on your site can’t hide your raging misogyny, and can’t resist the 
temptation to call women “bitches” and “whores.” 

This is the lesson of all the publicity you guys have gotten in the last year: when members of the general 
public learn what you guys actually believe, they are repulsed by it. The more attention you get, the more 
people oppose you. 

After some more ranting that he might as well have cut and pasted from any of a dozen previous posts of 
his, Elam ends with one of his trademark vague threats: 

We will force their hand, again and again. And each time they demonstrate their moral bankruptcy; their 
limitless capacity for tyranny, the more they will generate the contempt and indignation they deserve. And 
the more people wilt realize that the only way forward is straight through them. 

You’re just digging that hole deeper. 

EDITED TO ADD: The Universityof Southern Australia has clarified a few things about the Male Studies 
initiatives. According to a piece in the Sydney Morning Herald , the school only approved one of the four 
proposed courses, and officially rejected (back in 2012) the one that would have included Den Hollander and 
Groth as lecturers. Here’s what the newspaper says: 

The university has approved one of four proposed graduate courses, a certificate in male health and health 
promotion, which will begin online next month. 

But an original proposal by one of the university's academics outlined three further certificates, including a 
course called "males and sexism”, which named lecturers who have been published on radical men’s rights 
websites. ... 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which 
were criticised in the media on Monday, were rejected in 2012. 


So that’s reassuring to hear. 
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I removed a portion of my post referring to Gary Misan, in charge of the course, because in light of this 
information it's not clear if he was referring to all four courses, including those involving Den Hollander and 
Groth, or just to the male health course. 

Oddly, though, Dr. Misan seems to think that the University has signed up for more than one course. On 
his official University of South Australia web site he describes himself as “program co-ordinator for a new 
suite of courses in Male Studies at UniSA, the first of which will be offered in 2014.” 
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Tory Shepherd, Tweet, June 17, 2014 [SA14] 



Harpy, dog-in-heat bacchanalian reporter. Nicest thing 
anyone's ever said about me. Tomorrow's column 
/ thetiser adelaidenow.com.au/news/opinion/m 
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9/8/2014 Who We Are | News Corp 

Q. 


Delivering rAj/fAAW'ly experiences for our customers 

and consumers is at the heart of who we are. 


AfasAr* C++xfs Australia 

Together we re striving to unlock the newer of the imagination. 

i;v nidlOUS fnU'llO 

for customers. 

FB NEWSWIRE 



http://newscorp.conVvi*x>-we-are/ 
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FBNewswire 

E2H23 


Authenticating information is at the helm of our mission to produce and 
disseminate quality news across the globe. 

A partnership between Storyful and Facebook has made finding verified news content, including 
videos and photos, seamless. FB Newswire aggregates real-time, user-generated news in a 
groundbreaking resource that journalists can turn to for accurate results. 


NEWS AMERICA MARKETING 



Increasingly smarter phones means we're finding more intuitive and useful 
ways to connect our daily routine to the very devices we depend on daily. 

News America Marketing has partnered with Thinaire and Bertolli Olive Oil to launch a point-of- 
purchase campaign allowing shoppers with NFC-enabled phones to instantly pull up recipes, videos 
and useful cooking tips while shopping the olive oil aisle of their local grocery store — all with just a 
tap of a phone. 


http://news cor p.com/v«fio-we- are/ 


2/5 







SA17 


9/8/2014 Who We Are | News Corp 

AMPLIFY 



We're building digital curriculum to reflect the information-rich and 
collaborative structure of the K-12 classroom. 

Beginning Fall 2014, students in Grades 6-8 will get Language Arts classes with a twist — an e- 
library stocked with more than 300 books, richer digital media inside 20 curriculum-intense games, 
and a smarter analytics engine that promotes 3x more reading and writing. Together with Amplify's 
sturdier Intel-based tablets, the 2014-2015 school year is open for a better digital education. 


NEWS CORP AUSTRALIA 



We're making leaps in mobile advertising by expanding our customers' 
connectivity in an increasingly mobile market. 

Advertisers in Australia can now take advantage of expanding timed and adhered mobile ads that 
don't interfere with user experience. This means that brands can optimize space and attractively 
engage readers in a friendly, non-intrusive way. 


http://newscorp.corrVwho-we-are/ 
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Who We Are | NewsCorp 


THE TIMES MAGAZINE 



We know what it takes to captivate the attention of the contemporary 
consumer. 

Advertisers rely on us to expand their audiences and to increase revenue, and this drives the 
innovation behind our advertising products. In the case of The Times Magazine, we introduced a 'tap 
and buy' feature resulting in a seamless experience for our readers and new commercial 
opportunities for our clients. 


WONDERS OF THE UNIVERSE 


http://newscorp.comVho-v*-are/ 
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W# N C t H S U ^ : III 

U N l V i H I 

si:i;e 



The Wonders of the Universe app developed by HarperCoilins UK set the bar for 
innovation in the book publishing industry. 

Marrying gorgeous CGI visuals, BBC video content and an impressive user experience, 

The Wonders of the Universe app reached No. 1 on the UK's Top Grossing iPad App chart, 
exemplifying HarperCoilins 200-year legacy of achieving maximum reach for authors. 


EXECUTIVES] CONTACT US I TERMS] PRIVACY!© 2014 news corporation, all 
RIGHTS RESERVED 


http://newscorp.corrVv4io-we-are/ 
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Plaintiff-Appellant's ^Copyright Complaint filed in Hollander v. Donovan, et al., No. 
08^4045 (E.D.N.Y. October 3, 2008) fSA20-SA59] 

Case l:08-cv-04045-FB-LB Document 1 Filed 10/03/08 Page 1 of 40 PagelD #: 1 


UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, 

Plaintiff, 


DEBORAH SWINDELLS DONOVAN, 
PAUL W, STEINBERG, and 
JANE DOE, 

Defendants. 


Civil Actii 


41)45 

Pi nnx J filed tiL 


„„ IN CLERK'S OmCSj" 

U.S. DISTRICT COURT ED.NY 35 '^ 

* OCT 0 3 2«0S * 


BROOKLYN OFFICE 


COMPLAINT FOR COPYRIGHT INFRINGEMENT 


The plaintiff alleges as follows: 


Parties, Jurisdiction and Venue 

1. The plaintiff is a resident of New York County, citizen of the United States, and does 
business in all five counties of New York City as a business consultant and attorney. 

2. The plaintiff created six essays (“the six essays”) of wholly original material that are 
registered in accordance with the Copyright Act of 1976 either individually or as part of a larger 
work. 

3. The plaintiff is the sole owner of all rights in the six essays. 

4. Defendant Donovan is an attorney residing in Nassau County, New York and practices 
her profession in the Eastern District of New York and the Southern District. 

5. Defendant Steinberg is an attorney residing in New York County and practices in New 
York City, which includes, on information and belief the Eastern District of New York. 

6. On information and belief, defendants Donovan and Steinberg copied the original six 
essays through unauthorized access of the plaintiffs personal computer, which is connected to 
the internet and used, in part, for interstate communication and business, or through unauthorized 
access of an internet computer engaged in interstate commerce and communication, or they 
obtained the unauthorized copies from some unknown third person: Jane Doe. 

7. The Court has subject matter jurisdiction under 28 U.S.C. § 1338(a) because this action 
arises under the Copyright Act of 1976, 17 U.S.C. § 101 et seq. 


1 
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8. The Court has personal jurisdiction because defendants Donovan and Steinberg reside in 
New York State and their acts of infringement took place in New York State, and, on 
information and belief, defendant Jane Doe also resides in New York State and her acts of 
infringement took place in the State. 

9. The Court has venue under 28 U.S.C. § 1391(b)(1) because defendant Donovan resides in 
Nassau County, New York, and all the defendants reside in New York State. 


Infringement Under 17 U.S.C. § 501 

10. On October 24, 2007, Defendant Donovan filed a virtually identical copy of the original 
copyrighted essay Different Time on the Electronic Case Filing System (“ECF”) of the U.S. 
District Court for the Southern District of New York as an exhibit in opposition to a recusal 
motion in a civil rights case. Docket No. 07 CV 05873, in which defendant Donovan represents a 
nightclub that allegedly discriminated against men. Exhibit A . p. 4, copy filed by Donovan. 

11. Defendant Donovan also filed virtually identical copies of five other essays by the 
plaintiff, but at the time of her filing, those five essays had not yet been registered with the U.S. 
Copyright Office. Exhibit A. copies of all essays filed by Donovan. 

12. In preparation for uploading and actually uploading the copyrighted Different Time essay 
into ECF, defendant Donovan, without authorization by the plaintiff, copied, distributed, 
published and displayed the essay created by the plaintiff. 

13. Defendant Donovan knew or should have known that she was infringing or was acting 
with reckless disregard of the high probability that she was infringing because she stated, under 
penalty of perjury in her ECF court filing, that the Different Time essay, as well as the other five 
essays, were created by the plaintiff. Exhibit B . Excerpt from Donovan’s Declaration to which 
the essays were attached as an exhibit. 

14. By filing the unauthorized copy in ECF, defendant Donovan maliciously made the essay 
available to the general public through PACER (the Public Access to Court Electronic System) at 
a cost of $.08 a page and through the U.S. Southern District Court’s Records department at a cost 
of $.35 a page. 

15. Since the copying fees provide support to the federal courts in which defendant Donovan 
makes her living, the copying fees, which are essentially sales, will accrue, somewhat, to her 
benefit. 

16. The unauthorized copy of the essay filed by Donovan has telltale markings of C, and ™ 
in a number of places. These marks and spacing are the only differences between Donovan’s 
unauthorized copy and the original created by the plaintiff, which is attached as Exhibit C . 

17. On information and belief, some time after the effective date of registration of the five 
other essays, defendant Donovan made tangible copies of those five essays and of the Different 
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Time essay and distributed those copies to defendant Steinberg. The five other essays are: Two 
Sides . An Invisible Weapon . Do Men Cause the Wars?. Some Differences , and Fear Corrup ts. 


Exhibit D 


18. On December 18, 2007 in a nuisance action in the N.Y. State Supreme Court, 102057- 
2007 and again on December 19, 2007 in a defamation action in the N.Y.C, Civil Court, 021283 
CV 06, defendant Steinberg filed virtually identical copies of the plaintiffs six copyrighted 
essays as exhibits in opposition papers. Exhibit E and Exhibit F . 

19. In preparation to file and by actually filing the six copyrighted essays, defendant 
Steinberg, without authorization by the plaintiff, copied, distributed, published and displayed the 
six copyrighted essays created by the plaintiff. 

20. Defendant Steinberg knew or should have known that he was infringing or was acting 
with reckless disregard of the high probability that he was infiringinghecause defendant 
Steinberg affirmed under penalty of perjury in his court filings that all the essays were created by 
the plaintiff. 

21. By filing the unauthorized copies with the N.Y.S. Supreme Court and the N.Y.C. Civil 
Court, defendant Steinberg maliciously made the copies available to the general public at a cost 
of $.35 a page. 

22. Since the copying fees provide support to the Supreme and Civil Courts in which 
defendant Steinberg makes part of his living, the copying fees, which are essentially sales, will 
accrue, somewhat, to his benefit. 

23. The unauthorized copies filed by Steinberg are identical to those filed by defendant 
Donovan, right down to the telltale markings: A, G, and ™, and the spacing. Exhibit A . Those 
marks and the spacing are the only differences between Stenberg’s copies and the originals 
created by the plaintiff. Exhibits C & D . 

24. On information and belief, defendant Jane Doe, without authorization by the plaintiff, 
copied and distributed the six essays created by the plaintiff when she knew or should have 
known that she was infringing or was acting with reckless disregard of the high probability that 
she was infringing. 

25. On information and belief, defendant Jane Doe distributed unauthorized copies of the six 
essays to defendant Donovan for a price. 


Relief Sought 


WHEREFORE, the plaintiff requests: 

26. Defendants Donovan, Steinberg, Jane Doe and all persons acting in concert with them be 
enjoined during the pendency of this action and permanently from infringing the copyright of the 
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plaintiff in any manner, and from copying, distributing, publishing or displaying any of the six 
essays. 

27. The defendants be required to deliver up to be impounded during the pendency of this 
action all copies of the six essays in their possession or under their control. 

28. Statutory damages under 17 U.S.C. § 504(a)(2) in the amount of $10,000 per essay from 
defendant Donovan for her willful infringement of the plaintiffs copyrights. 

29. Statutory damages of $10,000 per essay from defendant Steinberg for his willful 
infringement of the plaintiffs copyrights. 

30. Statutory damages of $10,000 per essay from Jane Doe for her willful infringement of the 
plaintiffs copyrights. 

31. That under 17 U.S.C. § 505, the defendants pay the plaintiffs frill costs for bring this 
action and reasonable attorney’s fees. 

32. And such other and further relief as is just. 


Dated: October 1,2008 
New York, N Y. 

Attorney and plaintiff 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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EXHIBIT “A” 
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Saturday. September 02. 2006 11:56 AM 

Fear Corrupts 

A© Roy Den Hollander 2006 

The purpose of the Feminist Movement is not equality, justice or freedom, but powerS€”power over men. 
Virtually every female lives with a never-ending fear that just about any man has the physical power to do 
with her as he wishes He can beat her up, rape or kill her with his bare hands, providing no one else is 
present to prevent it She docs, however, have recourse to the courts, and if she is dead, the prosecutor 
will try to avenge her, but when a female faces a man in a situation of imminent physical violence, 
shear's powerless. 

This lack of power to protect their own beings has driven many females to an uncontrollable fury and 
madness that has spawned a slithering, insidious, malicious obsession to control men totally by gutting 
their freedom of thought and speech and relegating them to the non-human status of beasts. 

Feminists, or more appropriately Feminazis, use well-proven totalitarian tricks to reach this end. They 
propagandize their goal as liberation of all females, but in reality they aim to warp society's institutions 
into a big sister that relentlessly attacks, humiliates and demoralizes men. -, 

The Feminazis profess their aim is to raise the consciousness of men and females, but they are actually 
carrying out a campaign of indoctrination and social pressure by assuming the role of scolding mothers or 
shrews. Their true goal is to domesticate men into sheepish little boys who will blindly obey their self- 
righteous, hypocritical and bigoted whims. ; 

Having tasted social power, the Feminazis will not stop until they reshape America and eventually the 
world into an intolerant hell complete with thought-control, inquisitions, intimidation, enslavement and, 
as one Feminazi priestess advocated, a reduction in the male population to 10%. Perhaps the reduced 
male population will be kept in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night 8nd where females’ fears remain entombed. 


posted by admin with 0 Comments , ‘ 

Saturday. August 12. 2006 12:43 PM 
Two Sides 

A© Roy Den Hollander, 2006 

When I worked for Metromedia TV News, now Fox News, there was only one way out of the newsroom 
and above that door was a sign: "Each story has two sides3€”make sure you get both.” That maxim is no 
longer followed by the effete, eastern intellectual, white trash, elitist media. 

Today, the filth estate kowtows to the current, political-correctionalist propaganda of depicting females as 
victims and men as oppressors. The news media and Hollywood portray the roie of wife as dreadful and 
that of tluf husband as enviable. As with other superficially, politically naive analyses, the Feminazi 
infested media often fails to look beyond its members own biased beliefs to the reality of being a husband 
in feminarchy America 

Everyday the husband leaves the house and children to trade 8,10 or 12 hours of his life for the means to 
provide for his wife and offspring. Beyond food and housing, he must satiate her voracious appetite for 
material goods in her Sisyphean effort to keep up with Mrs. Jones; assuage her relentless vanity with 
expensive jewelry, perfumes, clothes and cosmetics; appease with social status her vindictive, vitriolic 
ranting as age lines her face; satisfy junior's whining for a new toy, bicycle or car, and fulfil) his 
daughter's limitless greed for MTV hyped products. 

At work, the husband must win out over others or jeopardize the means of satisfying his insatiable 
dependents. Job stress is an ever-present companion that contributes to the seven years shorter life span 
men have as compared to dames. Many husbands, however, do not have to worry about stress, because 
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their assigned role as serfs to princesses lands them in jobs that kill before stress has a chance to even 
raise their blood pressure. In the ten most hazardous jobs in America, over 90 percent of the workers are 
men. Every year industrial accidents kill twelve times more men than girls. 

When an unfriendly nation decides to invade a husband's homeland, he, not his wife, will be drafted. The 
husband will go fight in order to protect his family and their way of fife. In the twentieth century, 99 
percent of the soldiers killed in wars were men. Perhaps death is the easy way for men to survive a war. 
Of the over two million young American men who served in Vietnam, approximately 800,000 suffer from 
post-traumatic stress syndrome. I wonder if any of these guys would have traded washing dishes for the 
hell they went through and arc still suffering from. 

In an emergency situation, females, including wives, and children are rescued first while men, including 
husbands, wait, hoping the grim reaper's scythe swings slowly enough for them to escape. 

When the bottom of the economy falls out, the .main provider of a family, usually the husband loses his 
job, which requires the family to seek government assistance. Some welfare programs require the 
husband to leave his home before the wife and children can receive support. As a result, the wife still has 
her children and a roof over her head while the husband walks the indifferent streets alone. 
Approximately 90 percent of America's three million homeless are men5C"not a few because of lost jobs 
stolen by broads. 1 

At the other end of the economic scale where both husband and wife have well paying jobs, government 
and private support groups' discrimination against men has virtually no effect. But a form of male 
discrimination still exists. When the wife has a child, she often has the option to leave work to raise the 
child, to work part-time or return to work full-time. The husband also has three options: to continue 
working, to continue working and to continue working. 

Finally, the burdens foisted on husbands and all men by this wo - man's nation cause men to commit 
suicide five times more often than females. For example, the Vietnam War killed around 58,000 young 
men; since that war's end, over 58,000 men who served in Vietnam have committed suicide. 

When the Fcminazis ask, S&cMy God, who would want to be a wife?&6 Given the altcmative&€”many, 

posted by admin with 1 Comments 

Saturday. August 12. 2006 12:25 PM 

An Invisible Weapon 

A© Roy Den Hollander, 2006 

Physical violence mainly injures the body while emotional distress scars the mind. Contemporary 
feminazi groups and the political-corrcctionalist media and politicians incessantly depict husbands and 
boyfriends as brutal batters of their innocent, defenseless wives and concubines. Trendy beliefs claim 
that a large percentage of America's 50% divorce rate results from the genetically programmed physical 
violence of men against females. The media, populace and politicians, however, ignore the incapacitating 
genetically programmed violence of emotional distress that wives and girls batter their beaus with day 
after day, year after year, which ends in a divorce, early grave for the husband or lawsuit against the man. 
Females intentionally or recklessly inflict emotional pain on a man with words, intonation of voice, facial 
demeanor and acts or patterns of behavior, often over a loDg period of time. For example, every time a 
guy leaves the refrigerator door open for more than some arbitrarily time limit set by his girl, the 
domineering paragon of everything correct barks "shut the door!" Over time, opening the refrigerator can 
become an unpleasant taska€"not unlike touching a live wire. Or the reckless, maybe intentional keeping 
of letters from the wifca€™s lover in a place for the husband to find them in order to shatter the world of 
e faithful husband, especially if her sexual escapades occurred in the year prior to the birth of a child. As 
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the genetically evil female well knows, a nauseating doubt will plague the husband until the day he dies 
that his child may not be his. What redress for the pain she caused would the husband have in feminarchy 
Americaa6”none! In Russia, he could find some justice by slapping her around a bit, and if she called the 
cops, theya€™d help him out. 

Girls have the advantage in America because physical violence is easy to prove: it leaves physical 
marks that a camera can record. Emotional violence, however, stalks the invisible world of the mind, 
which makes it a near perfect weapon. Husbands and boyfriends cana€™t take pictures of the pain 
broads intentionally and recklessly cause them. Big Sister America is using that fact to tie men&€™s 
hands, so they can no longer defend themselves against their girlfriends or wives twisting the blade of 
emotional pain through their hearts. 

When will we see advertisements paid for by taxpayer dollars giving men a number to call to get some 
ragging, nagging, malicious broad to shut her yap? Not until science invents a technique for measuring 
emotional distress. Until then, a man has no choice but to follow Mother Nature, regardless of the cost, 
and slap the broad across the chops to stop the barrage of emotional bullets spewing from her tongue, 
which, of course, has always been a girla€™s gun, 

posted by admin with 0 Comments 
Wednesday. July OS. 2006 4:43 PM 
A Different Time 

A propeller driven plane drones somewhere overhead far out of sight. Its low monotone humming 
envelops a warm, spring Sunday afternoon somewhere in the 1950s. 1 sit on my 24 inch, black, single- 
gear Schwinn bicycle, keeping my balance by holding onto the door handle of an old, blue, four-door 
1947 Dodge. 

My consciousness pauses at the moment, feeling viguely sad for no discernible reason. The weeks6™s 
events ended with this gift of nothing to do: no homework, no television shows, no new housing 
developments to explore or classmates able to come out and play. 

The dead-end street needs a new asphalt topping. Where I am balance on the side, the asphalt has broken 
up into small gravel-like stones with an isolated weed sprouting up here and there. It is still early spring, 
the lawns are just beginning to turn green and the tulips and dogwood buds remain closed, waiting for a 
few consecutive days of warm weather. The air smells fresh, warmed slightly by a gentle breeze. 

The droning airplane fills the vacuum of silence on this Street with modest middle-class houses in this 

small suburban town, whose claim to fame will not come until the end of the next decade. Of all the 

towns in America; this town will have the second highest number of persons per capita to die in 

Vietnamae"all of them men, of course, and all of them guys 1 knew. 

posted by admin with 0 Comments 

Friday. May 12, 2006 3:21 PM 

Do Men Canse the Wars? 

By Roy Den Hollander 

During a trip to the evil empirea€”formerly the Soviet Union but still as evil as everafT’a budding 
middle-aged Feminazi translator sternly ended her exposition about a battle depicted in a World War II 
museum outside Moscow with 86ceMen cause the wars!a€ The American academicians and others 
along on the tour, including the males who were no longer men, nodded approvingly. Not me, my 
juvenile delinquent attitude, which Ia€™ve never been able or wanted to outgrow, made me speak 
upfr€”a€o:TeU that to the guys pushing up daises in the FalklandslSS That shut the broada€™s 
duplicitous mouth. 

The Falklands, however, was just one war in which a female, Margaret Thatcher, helped kill 252 
British and 655 Argentine soldiers, sailors, arid airmen while doing in only three British females. What 
about all the other wars? Men certainly die in them in greater numbers than girls: the first Iraq war 
totaled about 22,000 men on both sides to 11 American female combat deaths and in Vietnam 58,185 
American men to 8&€”that£6 rM s righti€”8 American females. But are guys the sole cause of that which 
destroys so many more men than broads? The National Organization of Witches (N.O.W.) and other 
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modem-day matriarehic tyrants would have us believe so because it infers that if men cause the wars, than 
they get what they deserve in war, 

Leta€ rM s look at the first Iraq war and April Glassby, the American ambassador to Iraq in 1990. 
She met Saddam Hussein just before he invaded Kuwait. At that time, there was rising tension between 
Iraq and Kuwait, Iraq was mobilizing and there were reports that Saddam might move across the border. 

So what did April tell Saddam at their meeting: the United States had no obligation to defend Kuwait. 
How dumb can you get! For dames it has no limits, especially in situations suited for men. Maybe April 
didna€™t want to offend Saddam8€™s sensitivities by popping his illusion as the modem day Saladin. 
Whatever the reason for her stupidity, after April tells Saddam S€osgreen light,86 he naturally 
invadesS€"as would any guy when a girl gives him the go-ahead8E“even though April probably meant 
a€eered light,a€ What was Saddam suppose to do£€”read the bimbomind? So he invades, 
figuring the U.S. wona£™t intervene because that£€™$ what its ambassador said, and if the U.S. 
wona£™t than no one will. < !..* . 1 - 

As for Viet Nam, lots of contributing factors went into bringing us that war, including the 1.8 
million more votes Lyndon Johnson received from females than men in 1964. Of course, those bimbos 
didna€™t swing the election and Barry Goldwater might have dragged us into the same quagmire, but 
just looking at history as it played-out shows that more girls than guys were responsible for re-electing 
LBJ who turned Viet Nam into a male meat grinder. 

How about the big killer of menS€"World War H? The war that prompted the bimbat Russian 
translator to blame only men. This requires a little historya£' , something the Feminazis are excellent at 
ignoring or re-writing. 

The treaty ending the First World War set up the League of Nations. In order for the League, like 
the United Nations today, to have any power required America as a member. The' League ended up 
including most of Europe, including Germany, as well as Japan and Chinaa£”but no U.S. Here8€™s 
why: President Woodrow Wilson and the leader of the Senate, Henry Cabot Lodge, had some 
disagreements over the League. Since the Senate would have to approve the treaty that called for U.S. 
membership, a compromise was crucial and likely because both men were politicians. But when Wilson 
suffered a stroke, his wife, in effect, took over as Fresident&€”thal doomed any chance of an agreement. 
When was the last time you tried to reach a compromise with a female? Iti€T“s not possible! To broads 
a€occompromiseS€ means only one thing: Do it their way! Without the U.S., the League ultimately 
proved incapable of preventing aggression by the Axis Powers in the 1930s, which culminated in World 
Warll. 

Another Mistress of War includes Queen Victoria with her campaigns of imperialism in Africa: the 
Anglo-Zulu War and the two Boer Wars. The Queen used 250,000 troops to conduct a scorched earth 
policy against the Boers and throw Africans and Boots into concentration camps: 27,927 Boers (of whom 
22,074 were children under 16) and about 20,00b Africans died of starvation, disease and exposure. In 
all, about 25% of the Boer inmates and 17% of‘the African ones died. Concentration camps werena€™t 
new in 1900, but under the British matriarch Victoria, they wreaked an unprecedented toll of human 
misery. The Second Boer War alone cost around.75,000 lives 86” 22,000 British soldiers, 6,000-7,000 
Boer soldiers, 20,000-28,000 Boer civilians and perhaps 25,000 Africans. The population of the world 
back then was 26% of what it is dow, so multiply these figures by four to understand the scope of 
feminine barbarity. 

Then thcreS€™s one of the all time Hoing champs: Catherine the Great of Russia. Ho Catherine 
started or instigated a number of wars in order to expand her domain to the South and East into the 
Ottoman Empire and bite off pieces of Poland in the West. Her eminence killed plenty men in order to 
add some 200,000 square miles to Russian territory, and when finished, she had bankrupted the county. 
The current German chancellor Angela Merkel has a picture of Catherine the Great in her office because, 
as Angela says, aSceCatherine was a strong woman,86 which in Feminaziese means an unabashed Ho 

and destroyeTofmen. ....... 

There are plenty of other female tyrants throughout hi story who have unleashed the irrational fury 
of their twisted emotions when slighted, given vent to their insatiable greed and blown mindlessly passed 
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the chance of a compromise to kill plenty of men and others. The Feminazi s conveniently ignored history 
hoping us guys will do the same and buy into their con of the cmpathetic female leader. Don6€™t be 
fooled; broads are only empathetic so long as thcya£™re looking in the mirror. The fighting and dying in 
wars will always fall on the shoulders of men, so it seems wise that to avoid unnecessary wars, men 
should keep bimbos out of the political decision making process, 
posted by admin with 2 Comments 
Friday. March 24. 2006 11:54 PM 
Some Differences: Men v. Girls 

A© Roy Den Hollander, 2006 

Feminazi propaganda claims that except for a few mounds of flesh and "gender" organs, there's basically 
no difference between men and girls. They say broads can do virtually anything men cana€"perhaps, but 
can they do the tasks evolutionarily suited for men as well as men? Not in the real world they cant. 

Would you waste time and money watching a bunch of broads trying to play basketball when you can 
catch a higher quality of ball played by men in college or the NBA? 1 dont think so. Of course, if the girls 
play in their tongs and halter tops, that's different. If you need someone to do your taxes, you'd be a fool 
to use a bimbo. Studies at Vanderbilt University show that thirteen times more boys than girls score 
above 700 on the math part of the SAT. Why risk going to jail because some feminazi ditz can't add? Or 
what about investing the money for which you had to put up with so much grief to earn in an economy 
where over 50% of the jobs arc held by dames? Are you going to hand it over to some vain Feminazi such 
as the former CEO of Hewlett Packard who spent lots of company resources and time aggrandizing 
herself while the stock dropped 55%? On the other hand, when it comes to prostitution ringsS€”invest 
with the sluts. Los Angeles recently busted the .largest call girl operation in its history that had raked in 
five to eight million in just 22 months. It was run by broads: a 42 year-old Russian whore and her 22 
year-old harlot daughter who is still on the lam. Money for sex-any broads natural calling. 

But when it comes to the work Mother Nature made men for, girls don't cut it. So the next time some 
Feminazi gives you lhat stem, serious lookJ€”like the one your mother did when trying to tell you 
something that made no sense4€"and says, 'Tm a strong and independent woman," meaning she’s as good 
and tough as a guy, ask her to step outside. "Excuse me!" She'll indignantly respond in a tone meant to 
intimidate. Reply with "Fm challenging you to a duel. Let's see how strong, independent and tough you 
really are. Vou can even choose the weapons, so long as they're not T and As or duplicity.” Thafll shut 
her yap. 

Feminazi proselytizing even demands us to believe that girls are better suited for certain male activities- 
only the high paying and powerful ones of coursc-because broads arc more compassionate and caring. 
Nobody wants a compassionate general, but let's see whether bimbos really are "compassionate." Take a 
husband and wife who both work. While driving, the wife slams into another car-not surprising since 
she's running her mouth on a cell phone and between breaths and gibberish, she's sucking down a coffee 
latte. She ends up in the hospital-good-for weeks. The family income is cut, but the husband's main 
concern is that she's okay and gets well. He knows they'll make it through the financial crunch. Reverse 
the situation. The husband is broadsided by some bimbo yakking on her cell phone and sipping a coffee 
latte. The accident, more like recklessness, sends him to the hospital for weeks. The wife’s only concern is 
the impact on her of the loss of income and sex. Sex, unless she’s an adulteress, which most wives are 
until men no longer find them attractive. While this example shows females as being less compassionate 
than men, it docs show them as equals in one sense: both are primarily concerned about the wife. 
Although girls are not as competent as men at many tasks; they aren't powerless. Mother Nature gave 
them the ability to‘use sex, sexual favors and sympathy to win what they want But feminarchy America 
now allows them to habitually get away with conduct they never could have before. Feminazis believe the 
universe exempted them from civilized conduct by making them female even though that was just an 
accident. . 

Some examples: Has a girl ever summarily pushed you out of the way in a crowded night club or in a 
stampede to squeeze her fat ass into a bus or subway spot that could fit only one of her cheeks? What 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


Plaintiff on behalf of himself 

and all others similarly situated, Civil Action No. 07 CV 5873 (MGC) 

-against- 

Tee TP II 

Copacabana Nightclub, 

China Club, 

Guest House. 

A.E.R. Nightclub. 

Lotus, 

Sol, and 

Jane Doe Promoters, 


Defendants. 


-x 


DECLARATION OF DEBORAH SWINDELLS DONOVAN 
IN OPPOSITION TO PLAINTIFFS MOTION TO 
DISQUALIFY JUDGE CEDARBAUM 

Deborah Swindells Donovan, an attorney duly admitted to practice in theState of New 
York, hereby affirms the following under the penalty of perjury: 

/I. I am a partner with the law firm of Gordon & Rees, L.L.P., counsel for Defendant 
Lotus, one of the nightclubs named in the within action. As counsel for Lotus. 1 am fully familiar 
with the facts set forth herein. This Declaration is submitted in opposition to the frivolous Motion 
To Disqualify judge Cedarbaum, filed by Plaintiff Roy Den Hollander on or about October 7, 
2007. I attended the October 3,2007 initial Pretrial Conference (the “Conference") that Plaintiff 
unsuccessfully submits provides a basis for his motion to disqualify Jidge Cedarbaum. 

/ 2. In my twenty-four years as a practicing attorney, who appears primarily in federal 
court, Plaintiffs contention that he “had no notice that the subject matter of the [Conference] was 
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antagonism or disdain on the Judge's part toward men. Plaintiff 5, 13, 14. Rather, the 
exchange reflected the Court's concern that it might lack jurisdiction, and she questioned 
Plaintiff extensively concerning this potential issue. When Plaintiff identified two lower court 
decisions in support of his position, Judge Cedarbaum invited him to send her those cases, 
thereby demonstrating her receptiveness to legal authority that supported Plaintiffs premise that 
the extensive regulation by the State is sufficient to constitute the necessary state action to 
confer Section 1983 jurisdiction. 

V 9- Plaintiffs characterization of the Judge as “repeatedly interrupting] him and 
cutfting him] off" is inaccurate. Plaintiff U 12. Rather, it was my observation that Plaintiff 
repeatedly interrupted Judge Cedarbaum, raising his voice in an effort to keep the Judge from 
finishing her remarks. 

Y/" 10. Plaintiffs accusation that Judge Cedarbaum “was motivated by sexual bias, 
sexual prejudice, and partiality toward the class of men on whose behalf the male named 
plaintiff brought this suit" is fantasy. Nothing was said by the Court that possibly could be 
construed as reflecting discriminatory animus against men. The conference focused solely on 
the jurisdictional question, not the substance of whether “Ladies Nights” discriminate against 
men. The accusation that the Judge is sexually biased or prejudiced against men is merely self- 
serving speculation. 

11. This speculation stands in stark contrast to Plaintiffs unrelenting bias against 
females. Perhaps Plaintiff would prefer a male judge, given his negative stereotypes of women 
on the Internet, frequently referring to them as “feminazi." The attached Exhibit A includes 
examples of Plaintiffs invective against women. It is my understanding these “articles” 
appeared on the Internet. I personally have read diatribes by Plaintiff on the internet which are 
entirely consistent with many of the views expressed in this exhibit. U nfortunately, I did not save 
them because Plaintiffs opinion of women is not at issue in the lawsuit he has brought. Had I 
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known he would level a baseless charge of gender discrimination against Judge Cedarbaum 

personally, I certainly would have retained them as they unequivocally reflect his misogyny. The 

articles suggest Plaintiff is challenging Judge Cedarbaum’s impartiality simply because she is 

female, not biased. Plaintiff is the one who is sexually biased, not Judge Cedarbaum. 

Dated: New York, New York 

October 23,2007 


Deborah Swindle Donovan (DDo+zl) 
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A Different Time 

A propeller driven plane drones somewhere overhead far out of sight. Its low monotone 
humming envelops a warm, spring Sunday afternoon somewhere in the 1950s. I sit on my 24 
inch, black, single-gear Schwinn bicycle, keeping my balance by holding onto the door handle of 
an old, blue, four-door 1947 Dodge. 

My consciousness pauses at the moment, feeling vaguely sad for no discernible reason. 
The week’s events ended with this gift of nothing to do: no homework, no television shows, no 
new housing developments to explore or classmates able to come out and play. 

The dead-end street needs a new asphalt topping. Where I am balance on the side, the 
asphalt has broken up into small gravel-like stones with an isolated weed sprouting up here and 
there. It is still early spring, the lawns are just beginning to turn green and the tulips and 
dogwood buds remain closed, waiting for a few consecutive days of warm weather The air 
smells fresh, warmed slightly by a gentle breeze. 

The droning airplane fills the vacuum of silence on this street with modest middle-class 
houses in this small suburban town, whose claim to fame will not come until the end of the next 
decade. Of all the towns in America, this town will have the second highest number of persons 
per capita to die in Vietnam—all of them men, of course, and all of them guys I knew. 
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Two Sides 

By Roy Den Hollander 

When I worked for Metromedia TV News, now Fox News, there was only one way out of 
the newsroom and above that door was a sign: "Each story has two sides—make sure you get 
both." That maxim is no longer followed by the effete, eastern intellectual, white trash, elitist 
media. 



Today, the fifth estate kowtows to the current, political-correctionalist propaganda of 
depicting females as victims and men as oppressors. The news media and Hollywood portray the 
role of wife as dreadful and that of the husband as enviable. As with other superficially, 
politically naive analyses, the Feminazi infested media often fails to look beyond its members 
own biased beliefs to the reality of being a husband in feminarchy America 

Everyday the husband leaves the house and children to trade 8, 10 or 12 hours of his life 
for the means to provide for his wife and offspring. Beyond food and housing, he must satiate 
her voracious appetite for material goods in her Sisyphean effort to keep up with Mrs. Jones; 
assuage her relentless vanity with expensive jewelry, perfumes, clothes and cosmetics, appease 
with social status her vindictive, vitriolic ranting as age lines her face; satisfy junior's whining 
for a new toy, bicycle or car; and fulfill his daughter's limitless greed for MTV hyped products. 

At work, the husband must win out over others or jeopardize the means of satisfying his 
insatiable dependents. Job stress is an ever-present companion that contributes to the seven 
years shorter life span men have as compared to dames. Many husbands, however, do not have 
to worry about stress, because their assigned role as serfs to princesses lands them in jobs that 
kill before stress has a chance to even raise their blood pressure. In the ten most hazardous jobs 
in America, over 90 percent of the workers are men. Every year industrial accidents kill twelve 
times more men than girls. 

If an unfriendly nation decides to invade a husband's homeland, he, not his wife, will be 
drafted. The husband will go fight in order to protect his family and their way of life. In the 
twentieth century, 99 percent of the soldiers killed in wars were men. Perhaps death is the easy 
way for men to survive a war. Of the over two million young American men who served in 
Vietnam, approximately 800,000 suffer from post-traumatic stress syndrome. I wonder if any of 
these guys would have traded washing dishes for the hell they went through and are still 
suffering from. 

In an emergency situation, females, including wives, and children are rescued first while 
men, including husbands, wait, hoping the grim reaper’s scythe swings slowly enough for them 
to escape. 

When the bottom of the economy falls out, the main provider of a family, usually the 
husband loses his job, which requires the family to seek government assistance. Some welfare 
programs require the husband to leave his home before the wife and children can receive support. 
As a result, the wife still has her children and a roof over her head while the husband walks the 
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indifferent streets alone. Approximately 90 percent of America's three million homeless are 
men—not a few because of lost jobs. 

At the other end of the economic scale where both husband and wife have well paying 
jobs, government and private support groups 1 discrimination against men has virtually no effect. 
But a form of male discrimination still exists. When the wife has a child, she often has the 
option to leave work to raise the child, to work part-time or return to work full-time. The 
husband also has three options: to continue working, to continue working and to continue 
working. 

Finally, the burdens foisted on husbands and all men by this wo - man's nation cause men 
to commit suicide five times more often than females. For example, the Vietnam War killed 
around 58,000 young men; since that war's end, over 58,000 men who served in Vietnam have 
committed suicide. 

When the Feminazis exclaim, “My God, who would not want to be a wife!” Given the 
alternative—many. 


2 




SA36 


Case l:08-cv-04045-FB-LB Document 1 Filed 10/03/08 Page 17 of 40 PagelD #: 17 


An Invisible Weapon 
By Roy Den Hollander 

Physical violence mainly injures the body while emotional distress sears the mind. 
Contemporary feminazi groups and the political-correctionalist media and politicians incessantly 
depict husbands and boyfriends as brutal batters of their innocent, defenseless wives and 
concubines. Trendy beliefs claim that a large percentage of America's 50% divorce rate results 
from the genetically programmed physical violence of men against females. The media, 
populace and politicians, however, ignore the incapacitating genetically programmed violence of 
emotional distress that wives and girls batter their beaus with day after day, year after year, 
which ends in a divorce, early grave for the husband or lawsuit against the man. 

Females intentionally or recklessly inflict emotional pain on a man with words, 
intonation of voice, facial demeanor and acts or patterns of behavior, often over a long period of 
time. For example, every time a guy leaves the refrigerator door open for more than some 
arbitrarily time limit set by his girl, the domineering paragon of everything correct barks, "shut 
the door!" Over time, opening the refrigerator can become an unpleasant task—not unlike 
touching a live wire. Or the reckless, maybe intentional keeping of letters from the wife’s lover 
in a place for the husband to find them in order to shatter the world of a faithful husband, 
especially if her sexual escapades occurred in the year prior to the birth of a child. As the 
genetically evil female well knows, a nauseating doubt will plague the husband until the day he 
dies that his child may not be his. What redress for the pain she caused would the husband have 
in feminarchy America—none! In Russia, he could find some justice by slapping her around a 
bit, and if she called the cops, they’d help him out. 

Girls have the advantage in America because physical violence is easy to prove: it leaves 
physical marks that a camera can record. Emotional violence, however, stalks the invisible 
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world of the mind, which makes it a near perfect weapon. Husbands and boyfriends can’t take 
pictures of the pain broads intentionally and recklessly cause them. Big Sister America is using 
that fact to tie men’s hands, so they can no longer defend themselves against their girlfriends or 
wives twisting the blade of emotional pain through their hearts. 

When will we see advertisements paid for by taxpayer dollars giving men a number to 
call to get some ragging, nagging, malicious slut to shut her yap? Not until science invents a 
technique for measuring emotional distress. Until then, a man has no choice but to follow 
Mother Nature, regardless of the cost, and slap the slut across the chops to stop the barrage of 
emotional bullets spewing from her tongue, which, of course, has always been a girl’s gun. 
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Do Men Cause the Wars? 

By Roy Den Hollander 

During a trip to the evil empire—formerly the Soviet Union but still as evil as ever—a 
budding middle-aged Feminazi translator sternly ended her exposition about a battle depicted in 
a World War II museum outside Moscow with “Men cause the wars!” The American 
academicians and others along on the tour, including the males who were no longer men, nodded 
approvingly. Not me, my juvenile delinquent altitude, which I’ve never been able or wanted to 
outgrow, made me speak up—“Tell that to the guys pushing up daises in the Falklands!” That 
shut the broad’s duplicitous mouth. 

The Falklands, however, was just one war in which a female, Margaret Thatcher, helped 
kill 252 British and 655 Argentine soldiers, sailors, and airmen while doing in only three British 
females. What about all the other wars? Men certainly die in them in greater numbers than girls, 
the first Iraq war totaled about 22,000 men on both sides to 11 American female combat deaths 
and in Vietnam 58,185 American men to 8—that’s right—8 American females. But are guys the 
sole cause of that which destroys so many more men than broads? The National Organization of 
Witches (N.O.W.) and other modern-day matriarchic tyrants would have us believe so because it 
infers that if men cause the wars, than they get what they deserve in war. 

Let’s look at the first Iraq war and April Glassby, the American ambassador to Iraq in 
1990. She met Saddam Hussein just before he invaded Kuwait. At that time, there was rising 
tension between Iraq and Kuwait, Iraq was mobilizing and there were reports that Saddam might 
move across the border. So what did April tell Saddam at their meeting: the United States had 
no obligation to defend Kuwait. How dumb can you get! For dames it has no limits, especially 
in situations suited for men. Maybe April didn’t want to offend Saddam’s sensitivities by 
popping his illusion as the modem day Saladin. Whatever the reason for her stupidity, after 
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April tells Saddam “green light,’’ he naturally invades—as would any guy when a girl gives him 
the go-ahead—even though April probably meant “red light.” What was Saddam suppose to 
do—read the bimbo’s mind? So he invades, figuring the U S. won’t intervene because that’s 
what its ambassador said, and if the U.S. won’t than no one will. 

As for Viet Nam, lots of contributing factors went into bringing us that war, including the 
1.8 million more votes Lyndon Johnson received from females than men in 1964. Of course, 
those bimbos didn’t swing the election and Barry Goldwater might have dragged us into the 
same quagmire, but just looking at history as it played-out shows that more girls than guys were 
responsible for re-electing LBJ who turned Viet Nam into a male meat grinder. 

How about the big killer of men—World War II? The war that prompted the bimbat 
Russian translator to blame only men. This requires a little history—something the Feminazis 
are excellent at ignoring or re-writing. 

The treaty ending the First World War set up the League of Nations. In order for the 
League, like the United Nations today, to have any power required America as a member. The 
League ended up including most of Europe, including Germany, as well as Japan and China— 
but no U.S. Here’s why: President Woodrow Wilson and the leader of the Senate, Henry Cabot 
Lodge, had some disagreements over the League. Since the Senate would have to approve the 
treaty that called for U.S. membership, a compromise was crucial and likely because both men 
were politicians. But when Wilson suffered a stroke, his wife, in effect, took over as President— 
that doomed any chance of an agreement. When was the last time you tried to reach a 
compromise with a female? It’s not possible! To broads “compromise” means only one thing: 
Do it their way! Without the U.S., the League ultimately proved incapable of preventing 
aggression by the Axis Powers in the 1930s, which culminated in World War II. 
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Another Mistress of War includes Queen Victoria with her campaigns of imperialism in 
Africa: the Anglo-Zulu War and the two Boer Wars. The Queen used 250,000 troops to conduct 
a scorched earth policy against the Boers and throw Africans and Boers into concentration 
camps: 27,927 Boers (of whom 22,074 were children under 16) and about 20,000 Africans died 
of starvation, disease and exposure. In all, about 25% of the Boer inmates and 17% of the 
African ones died. Concentration camps weren’t new in 1900, but under the British matriarch 
Victoria, they wreaked an unprecedented toll of human misery. The Second Boer War alone cost 
around 75,000 lives — 22,000 British soldiers, 6,000-7,000 Boer soldiers, 20,000-28,000 Boer 
civilians and perhaps 25,000 Africans. The population of the world back then was 26% of what 
it is now, so multiply these figures by four to understand the scope of feminine barbarity. 

Then there’s one of the all time Hoing champs: Catherine the Great of Russia. Ho 
Catherine started or instigated a number of wars in order to expand her domain to the South and 
East into the Ottoman Empire and bite off pieces of Poland in the West. Her eminence killed 
plenty men in order to add some 200,000 square miles to Russian territory, and when finished, 
she had bankrupted the county. The current German chancellor Angela Merkel has a picture of 
Catherine the Great in her office because, as Angela says, “Catherine was a strong woman,” 
which in Feminaziese means an unabashed Ho and destroyer of men. 

There are plenty of other female tyrants throughout history who have unleashed the 
irrational fury of their twisted emotions when slighted, given vent to their insatiable greed and 
blown mindlessly passed the chance of a compromise to kill plenty of men and others. The 
Feminazis conveniently ignored history hoping us guys will do the same and buy into their con 
of the empathetic female leader. Don’t be fooled; broads are only empathetic so long as they’re 
looking in the mirror. The fighting and dying in wars will always fall on the shoulders of men. 




3 



SA41 


Case l:08-cv-04045-FB-LB Document 1 Filed 10/03/08 Page 22 of 40 PagelD #: 22 


so it seems wise that to avoid unnecessary wars, men should keep bimbos out of the political 
decision making process. 
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Some Differences: Men v. Girls 
By Roy Den Hollander 

Feminazi propaganda claims that except for a few mounds of flesh and “gender” organs, 
there's basically no difference between men and girls. They say broads can do virtually anything 
men can—perhaps, but can they do the tasks evolutionary y suited for men as well as men? Not 
in the real world they can’t! 

Would you waste time and money watching a bunch of broads trying to play basketball 
when you can catch a higher quality of ball played by men in college or the NBA? I don’t think 
so. Of course, if the girls play in their tongs and halter tops, that’s different. If you need 
someone to do your taxes, you’d be a fool to use a bimbo. Studies at Vanderbilt University show 
that thirteen times more boys than girls score above 700 on the math part of the SAT. Why risk 
going to jail because some feminazi ditz can’t add? Or what about investing the money for 
which you had to put up with so much grief to earn in an economy where over 50% of the jobs 
are held by dames? Are you going to hand it over to some vain Feminazi such as the former 
CEO of Hewlett Packard who spent lots of company resources and time aggrandizing herself 
while the stock dropped 55%? On the other hand, when it comes to prostitution rings—invest 
with the sluts. Los Angles recently busted the largest call girl operation in its history that had 
raked in five to eight million in just 22 months. It was run by broads: a 42 year-old Russian 
whore and her 22 year-old harlot daughter who is still on the lam. Money for sex—any broads 
natural calling. 

But when it comes to the work Mother Nature made men for, girls don’t cut it. So the 
next time some Feminazi gives you that stem, serious look—like the one your mother did when 
trying to tell you something that made no sense—and says, “I’m a strong and independent 
woman,” meaning she’s as good and tough as a guy, ask her to step outside. 
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“Excuse me!” She’ll indignantly respond in atone meant to intimidate. 

Reply with “I’m challenging you to a duel. Let’s see how strong, independent and tough 
you really are. You can even choose the weapons, so long as they’re not T and As or duplicity.” 
That’ll shut her yap. 

Feminazi proselytizing even demands us to believe that girls are better suited for certain 
male activities—only the high paying and powerful ones of course—because broads are more 
compassionate and caring. Nobody wants a compassionate general, but let’s see whether bimbos 
really are “compassionate.” Take a husband and wife who both work. While driving, the wife 
slams into another car—not surprising since she’s running her mouth on a cell phone and 
between breaths and gibberish, she’s sucking down a coffee latte. She ends up in the hospital- 
good—for weeks. The family income is cut, but the husband’s main concern is that she’s okay 
and gets well. He knows they’ll make it through the financial crunch. Reverse the situation. 

The husband is broadsided by some bimbo yakking on her cel! phone and sipping a coffee latte. 
The accident, more like recklessness, sends him to the hospital for weeks. The wife’s only 
concern is the impact on her of the loss of income and sex. Sex, unless she’s an adulteress, 
which most wives are until men no longer find them attractive. While this example shows 
females as being less compassionate than men, it does show them as equals in one sense: both 
are primarily concerned about the wife. 

Although girls are not as competent as men at many tasks; they aren’t powerless. Mother 
Nature gave them the ability to use sex, sexual favors and sympathy to win what they want. But 
feminarchy America now allows them to habitually get away with conduct they never could have 
before. Feminazis believe the universe exempted them from civilized conduct by making them 
female even though that was just an accident. 
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Some examples: Has a girl ever summarily pushed you out of the way in a crowded 
night club or in a stampede to squeeze her fat ass into a bus or subway spot that could fit only 
one of her cheeks? What about cutting in line or mouthing off in such a vitriolic manner that if it 
came from a man he’d end up with a knuckle sandwich? Or take these female teachers caught 
having sex with their underage students. They receive no prison time or one to three years while 
male teachers get 15 to 20. Then there’s females murdering their children without getting fried, 
killing their husbands and not even going to jail or butchering incipient human beings on demand 
because they want the choice to act irresponsibly in satisfying her sexual whim of the moment. 

Feminarchy America allows broads to get away with more than Mother Nature intended, 
not because girls are superior but because females are now making the rules. We have forgotten 
six million years of hominid evolution: dames aren’t here to soothe the “savage beast”; the 
“savage beast” is here to limit broads’ infinite capacity for evil. And the most virulent feminine 
evil is the Feminazis. 

So what’s to be done with a Feminazi? Strap her to a missile and drop her it on the 
Middle East. They’ll know how to deal with her. 
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Fear Corrupts 
By Roy Den Hollander 


The purpose of the Feminist Movement is not equality, justice or freedom, but power—power 
over men. 

Virtually every female lives with a never-ending fear that just about any man has the physical 
power to do with her as he wishes. He can beat her up, rape or kill her with his bare hands, 
providing no one else is present to prevent it. She does, however, have recourse to the courts, 
and if she is dead, the prosecutor will try to avenge her, but when a female faces a man in a 
situation of imminent physical violence, she’s powerless. 

This lack of power to protect their own beings has driven many females to an uncontrollable fury 
and madness that has spawned a slithering, insidious, malicious obsession to control men totally 
by gutting their freedom of thought and speech and relegating them to the non-human status of 
beasts. 

Feminists, or more appropriately Feminazis, use well-proven totalitarian tricks to reach this end 
They propagandize their goal as liberation of all females, but in reality they aim to warp society's 
institutions into a big sister that relentlessly attacks, humiliates and demoralizes men. 

The Feminazis profess their aim is to raise the consciousness of men and females, but they are 
actually carrying out a campaign of indoctrination and social pressure by assuming the role of 
scolding mothers or shrews. Their true goal is to domesticate men into sheepish little boys who 
will blindly obey their self-righteous, hypocritical and bigoted whims. 

Having tasted social power, the Feminazis will not stop until they reshape America and 
eventually the world into an intolerant hell complete with thought-control, inquisitions, 
intimidation, enslavement and, as one Feminazi priestess advocated, a reduction in the male 
population to 10%. Perhaps the reduced male population will be kept in protective hamlets 
surrounded by armed guards and barbed wire where females can safely pick out their pleasure 
for the night and where females' fears remain entombed. 
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Saturday. September 02. 2006 11:56 AM 

Fear Corrupts 

A© Roy Den Hollander 2006 

The purpose of the Feminist Movement is not equality, j usticc or freedom, but powera£”power over men. 
Virtually every female lives with a never-ending fear that just about any man has the physical power to do 
with her as he wishes. He can beat her up, rape or kill her with his bare hands, providing no one else is 
present to prevent it. She does, however, have recourse to the courts, and if she is dead, the prosecutor 
wilt try to avenge her, but when a female feces a man in a situation of imminent physical violence, 
shea6™s powerless. 

This lack of power to protect their own beings has driven many females to an uncontrollable fury and 
madness that has spawned a slithering, insidious, malicious obsession to control men totally by gutting 
their freedom of thought and speech and relegating them to the non-human status of beasts. 

Feminists, or more appropriately Fcminazis, use well-proven totalitarian tricks to reach this end. They 
propagandize their goal as liberation of all females, but in reality they aim to warp society's institutions 
into a big sister that relentlessly attacks, humiliates and demoralizes men. >, - 

The Feminazis profess their aim is to raise the consciousness of men and females, but they , areiactually 
carrying out a campaign of indoctrination and social pressure by assuming the role of scoldipg mothers or 
shrews. Their true goal is to domesticate men into sheepish little boys who will blindly obey.their self- 
righteous, hypocritical and bigoted whims. f 

Having tasted social power, the Feminazis will not stop until they reshape America and eventually the 
world into an intolerant hell complete with thought-control, inquisitions, intimidation, enslavement and, 
as one Feminazi priestess advocated, a reduction in the male population to 10%. Perhaps the reduced 
male population will be kept in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night and where females' fears remain entombed. 


posted by admin with 0 Comments 
Saturday, August 12, 2006 12:43 PM 
Two Sides 

A© Roy Den Hollander, 2006 / 

When I worked for Metromedia TV News, now Fox News, there was only one way out of the newsroom 
and above that door was a sign: "Each story has two sides4€”make sure you get both." That maxim is no 
longer followed by the effete, eastern intellectual, white trash, elitist media. 

Today, the fifth estate kowtows to the current, political-correctionalist propaganda of depicting females as 
victims and men as oppressors. The news media and Hollywood portray the role of wife as dreadful and 
that of the husband as enviable. As with other superficially, politically naive analyses, the Feminazi 
infested media-often fails to look beyond its members own biased beliefs to the reality of being a husband 
in feminarchy America 

Everyday the husband leaves the house and children to trade 8,10 or 12 hours of his life for the means to 
provide for his wife and offspring. Beyond food and housing, he must saliate her voracious appetite for 
material goods in her Sisyphean effort to keep up with Mrs. Jones; assuage her relentless vanity with 
expensive jewelry,, perfumes, clothes and cosmetics; appease with social status her vindictive, vitriolic 
ranting as age lines her face; satisfy junior's whining for a new toy, bicycle or car, and fulfill his 
daughter's limitless greed for MTV hyped products. 

At work, the husband must win out over others or jeopardize the means of satisfying his insatiable 
dependents. Job stress is an ever-present companion that contributes to the seven years shorter life span 
men have as compared to dames. Many husbands, however, do not have to worry about stress, because 
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their assigned role as serfs to princesses lands them in jobs that kill before stress has a chance to even 
raise their blood pressure. In the ten most hazardous jobs in America, over 90 percent of the workers are 
men. Every year industrial accidents kill twelve times more men than girls. 

When an unfriendly nation decides to invade a husband's homeland, he, not his wife, will be drafted. The 
husband will go fight in order to protect his family and their way of life. In the twentieth century, 99 
percent of the soldiers killed in wars were men. Perhaps death is the easy way for men to survive a war. 
Of the over two million young American men who served in Vietnam, approximately 800,000 suffer from 
post-traumatic stress syndrome. I wonder if any of these guys would have traded washing dishes for the 
hell they went through and are still suffering from, 

In an emergency situation, females, including wives, and children are rescued first while men, including 
husbands, wait, hoping the grim reaper's scythe swings slowly enough for them to escape. 

When the bottom of the economy falls out, the main provider of a family, usually the husband loses his 
job, which requires the family to seek government assistance. Some welfare programs require the 
husband to leave his home before die wife and children can receive support. As a result, the wife still has 
her children and a roof over her head while the husband walks the indifferent streets alone. 
Approximately 90 percent of America's three million homeless are men&6”not a few because of lost jobs 
stolen by broads. - 

At the other end of the economic scale where both husband and wife have well paying jobs, government 
and private support groups' discrimination against men has virtually no effect. But a form of male 
discrimination still exists. When the wife has a child, she often has the option to leave work to raise the 
child, to work part-time or return to work full-time. The husband also has three options: to continue 
working, to continue working and to continue working. 

Finally, the burdens foisted on husbands and all men by this wo - man’s nation cause men to commit 
suicide five times more often than females. For example, the yietnam War killed around 58,000 young 
men; since that war’s end, Over 58,000 men who served in Vietiiam have committed suicide. 

When the Feminazis ask, SEceMy God, who would want to be a wife?i€ Given the altemativeae”many- 

posted by admin with 1 Comments 

Saturday, August 12,2006 12:25 PM 

An Invisible Weapon 

A© Roy Den Hollander, 2006 

Physical violence mainly injures the body while emotional distress sears the mind. Contemporary 
feminazi groups and the political-correctionalist media and politicians incessantly depict husbands and 
boyfriends as brutal batters of their innocent, defenseless wives and concubines. Trendy beliefs claim 
that a large percentage of America's 50% divorce rate results from the genetically programmed physical 
violence of men against females. The media, populace and politicians, however, ignore the incapacitating 
genetically programmed violence of emotional distress that wives and girls batter their beaus with day 
after day, year after year, which ends in a divorce, early grave for the husband or lawsuit against the man. 
Females intentionally or recklessly inflict emotional pain on a man with words, intonation of voice, facial 
demeanor and acts or patterns of behavior, often over a long period of time. For example, every time a 
guy leaves the refrigerator door open for more than some arbitrarily time limit set by his girl, the 
domineering paragon of everything correct barks "shut the door. 1 " Over time, opening the refrigerator can 
become an unpleasant taskaE”not unlike touching a live wire. Or the reckless, maybe intentional keeping 
of letters from the wifed€™s lover in a place for the husband to find them in order to shatter the world of 
a faithful husband, especially if her sexual escapades occurred in the year prior to the birth of a child. As 
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the genetically evil female well knows, a nauseating doubt will plague the husband until the day he dies 
that his child may not be his. What redress for the pain she caused would the husband have in feminarchy 
Americaa€”none! In Russia, he could find some justice by slapping her around a bit, and if she called the 
cops, they&6 rM d help him out 

Girls have the advantage in America because physical violence is easy to prove: it leaves physical 
marks that a camera can record. Emotional violence, however, stalks the invisible world of the mind, 
which makes it a near perfect weapon. Husbands and boyfriends canaE™t take pictures of the pain 
broads intentionally and recklessly cause them. Big Sister America is using that fact to tie menafe™s 
hands, so they can no longer defend themselves against their girlfriends or wives twisting the blade of 
emotional pain through their hearts. 

When will we see advertisements paid for by taxpayer dollars giving men a number to call to get some 
ragging, nagging, malicious broad to shut her yap? Not until science invents a technique for measuring 
emotional distress. Until then, a man has no choice but to follow Mother Nature, regardless of the cost, 
and slap the broad across the chops to stop the barrage of emotional bullets spewing from her tongue, 
which, of course, has always been a girl&6™s gun- 

posted by admin with 0 Comments 
Wednesday. July 05,2006 4:43 PM 
A Different Time 

A propeller driven plane drones somewhere overhead far out of sight. Its low monotone humming 
envelops a warm, spring Sunday afternoon somewhere in the 1950s. I sit on my 24 inch, black, single- 
gear Schwinn bicycle, keeping my balance by holding onto the door handle of an old, blue, four-door 
1947 Dodge. 

My consciousness pauses at the moment, feeling vaguely sad for no discernible reason. The weeka€7 M s 
events ended with this gift of nothing to do: no homework, n& television shows, no new housing 
developments to explore or classmates able to come out and play. 

The dead-end street needs a new asphalt topping. Where I am balance on the side, the asphalt has broken 
up into small gravel-like stones with an isolated weed sprouting up here and there. It is still early spring, 
the lawns are just beginning to turn green and the tulips and dogwood buds remain closed, waiting for a 
few consecutive days of warm weather. The air smells fresh, warfned slightly by a gentle breeze. 

The droning airplane fills the vacuum of silence on this street with modest middle-class houses in this 

small suburban town, whose claim to fame will not come until the end of the next decade. Of all the 

towns in America^ this town will have the second highest number of persons per capita to die in 

Victnama€”all of them men, of course, and all of them guys I knew. 

posted by admin with 0 Comments 

Friday. May 12. 2006 3:21 PM 

Do Men Cause the Wars? 

By Roy Den Hollander 

During a trip to the evil empirea€”formerly the' Soviet Union but still as evil as evera€”a budding 
middle-aged Feminazi translator sternly ended her exposition about a battle depicted in a World War II 
museum outside Moscow with aCceMen cause the wars!S€ The American academicians and others 
along on the tour, including the males who were no longer men, nodded approvingly. Not me, my 
juvenile delinquent attitude, which Ia€f rM ve never been able or wanted to outgrow, made me speak 
upa€”a€osTell that to the guys pushing up daises in the Falklandsta€ That shut the broadfi€™s 
duplicitous mouth.: 

The FaLklands, however, was just one war in which a female, Margaret Thatcher, helped kill 252 
British and 655 Argentine soldiers, sailors, and airmen while doing in only three British females. What 
about all the other wars? Men certainly die in them in greater numbers than girls: the first Iraq war 
totaled about 22,000 men on both sides to 11 American female combat deaths and in Vietnam 58,185 
American men to 8i€”that£6™s righta€”8 American females. But are guys the sole cause of that which 
destroys so many more men than broads? The National Organization' of Witches (N.O.W.) and other 
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modern-day matriarchic tyrants would have us believe so because it infers that if men cause the wars, than 
they get what they deserve in war. 

Leta€™s look at the first Iraq war and April Glassby, the American ambassador to Iraq in 1990. 
She met Saddam Hussein just before he invaded Kuwait. At that time, there was rising tension between 
Iraq and Kuwait, Iraq was mobilizing and there were reports that Saddam might move across the border. 

So what did April tell Saddam at their meeting: the United States had no obligation to defend Kuwait 
How dumb can you get! For dames it has no limits, especially in situations suited for men. Maybe April 
didnS€T M t want to offend Saddama£™s sensitivities by popping his illusion as the modem day Saladin. 
Whatever the reason for her stupidity, after April tells Saddam fifibegreen lightjM: he naturally 
invadesS€”as would any guy when a girl gives him the go-aheadH6”even though April probably meant 
aCasred lightaS What was Saddam suppose to dolff’read the bimbofi€™s mind? So he invades, 
figuring the U.S. wona€™t intervene because thatS€™s what its ambassador said, and if the U.S. 
wonag™t than no one will. 

As for Viet Nam, lots of contributing factors went into bringing us that war, including the 1.8 
million more votes Lyndon Johnson received from females than men in 1964. Of course, those bimbos 
didna€™t swing the election and Barry Goldwater might have dragged us into the same quagmire, but 
just looking at history as it played-out shows that more girls than guys were responsible for re-electing 
LBJ who turned Viet Nam into a male meat grinder. 

How about the big killer of mena£”World War H? The war that prompted the bimbat Russian 
translator to blame; only men. This requires a little historya6”something toe Feminazis are excellent at 
ignoring or re-writing. 

The treaty ending the First World War set up the League of Nations. In order for the League, like 
the United Nations today, to have any power required America as a member. The' League ended up 
including most of Europe, including Germany, as Weil as Japan and China aC’but BoUS. Herehg™s 
why: President Woodrow Wilson and toe leader of the Sendte, Henry Cabot Lodge, had some 
disagreements over toe League. Since the Senate would have to approve the treaty that called for U.S. 
membership, a compromise was crucial and likely because both men were politicians. But when Wilson 
suffered a stroke, his wife, in effect, took over as Prcsident3€”that doomed any chance of an agreement. 
When was the last time you tried to reach a compromise with a female? Ita€™s not possible! To broads 
a€oecomproraisea€ means only one thing: Do it their way! .Without the U.S., the League ultimately 
proved incapable of preventing aggression by toe Axis Powers in the 1930s, which culminated in World 
Warff. 

Another Mispress of War includes Queen Victoria with her campaigns of imperialism in Africa: toe 
Anglo-Zulu War and toe two Boer Wars. The Queen used 250,000 troops to conduct a scorched earth 
policy against the Boers and throw Africans and Boers into concentration camps: 27,927 Boers (of whom 
22,074 were children under 16) and about 20,000 Africans died of starvation, disease and exposure. In 
all, about 25% of toe Boer inmates and 17% of the African ones died. Concentration camps weren3G™t 
new in 1900, but under the British matriarch Victoria, they wreaked an unprecedented toll of human 
misery. The Second Boer War alone cost around 75,000 lives &€” 22,000 British soldiers, 6,000-7,000 
Boer soldiers, 20,000-28,000 Boer civilians and perhaps 25,000 Africans. The population of the world 
back then was 26% of what it is now, so multiply these figures by four to understand the scope of 
feminine barbarity. 

Then thereSE^s one of the all time Hoing champs: Catherine toe Great of Russia. Ho Catherine 
started or instigated a number of wars in order to expand her domain to the South and East into the 
Ottoman Empire and bite off pieces of Poland in the West. Her eminence killed plenty men in order to 
add some 200,000 l square miles to Russian territory, and when finished, she had bankrupted the county. 
The current German chancellor Angela Merkel has a picture of Catherine the Great in her office because, 
as Angela says, a€ceCatherine was a strong woman,a€ which in Feminaziese means an unabashed Ho 
and destroyer of men. 

There are plenty of other female tyrants throughout history who have unleashed the irrational fury 
of their twisted emotions when slighted, given vent to their insatiable greed and blown mindlessly passed 
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the chance of a compromise to kill plenty of men and others. The Ferainazis conveniently ignored history 
hoping us guys will do the same and buy into their con of the empathetic female leader. DonS6™t be 
fooled; broads are only empathetic so long as theya€™re looking in the mirror. The fighting and dying in 
wars will always fall on the shoulders of men, so it seems wise that to avoid unnecessary wars, men 
should keep bimbos out of the political decision making process, 
posted by admin with 2 Comments 
Friday. March 24. 2006 11:54 PM 
Some Differences; Men v. Girls 

A© Roy Den Hollander, 2006 

Feminazi propaganda claims that except for a few mounds of flesh and "gender" organs, there's basically 
no difference between men and girls. They say broads can do virtually anything men cana€”perhaps, but 
can they do the tasks evolutionarily suited for men as well as men? Not in the real world they cant. 

Would you waste time and money watching a bunch of broads trying to play basketball when you can 
catch ahigher quality of ball played by men in college or the NBA? I don't think so. Of course, if the girls 
play in their tongs and halter tops, that's different If you need someone to do your taxes, you'd be a fool 
to use a bimbo. Studies at Vanderbilt University show that thirteen times more boys than girls score 
above 700 on the math part of the SAT. Why risk going to jail because some feminazi ditz cant add? Or 
what about investing the money for which you had to put up with so much grief to earn in an economy 
where over 50% of the jobs are held by dames? Are you going to hand it over to some vain Feminazi such 
as the former CEG) of Hewlett Packard, who spent lots of company resources and time aggrandizing 
herself while the stock dropped 55%? On the other hand, when it comes to prostitution ringsa£”invcst 
with the sluts. Los Angeles recently busied the largest call girl operation in its history that had raked in 
five to eight million in just 22 months. It was run by broads: a 42 year-old Russian whore and her 22 
year-old harlot daughter who is still on the lam. Money for sex-any broads natural calling. 

But when it comes to the work Mother Nature made men for, girls don’t cut it. So the next time some 
Feminazi gives you that stem, serious Iooka€”like the one your mother did when trying to tell you 
something that made no senseS€"and says, "Fm a strong and independent woman," meaning she's as good 
and tough as a guy, ask her to step outside. "Excuse me!" She'll .indignantly respond in a tone meant to 
intimidate. Reply with "Fm challenging you to a duel. Let's see ‘how strong, independent and tough you 
really are. You can even choose the weapons, so long as they're not T and As or duplicity." That'll shut 
her yap. 

Feminazi proselytizing even demands us to believe that girls are better suited for certain male activities- 
only the high paying and powerful ones of counse-because broads are more compassionate and caring. 
Nobody wants a compassionate general, but let's see whether bimbos really are “compassionate." Take a 
husband and wife who both work. While driving, the wife slams into another car-not surprising since 
she's running her mouth on a cell phone and between breaths and gibberish, she's sucking down a coffee 
latte. She ends up in the hospital-good-for weeks. The family income is cut, but the husband's main 
concern is that she's okay and gets well. He knows they’ll make it through the financial crunch. Reverse 
the situation. The husband is broadsided by some bimbo yakking on her cell phone and sipping a coffee 
latte. The accident, more like recklessness, sends him to the hospital for weeks. The wife's only concern is 
the impact on her of the loss of income and sex. Sex, unless she's an adulteress, which most wives are 
until men no longer find them attractive. While this example shows females as being less compassionate 
than men, it does show them as equals in one sense: both arc primarily concerned about the wife. 
Although girls are not as competent as men at many tasks; they aren’t powerless. Mother Nature gave 
them the ability to'use sex, sexual favors and sympathy to win what they want But feminarchy America 
now allows them to habitually get away with conduct they never could have before. Feminazis believe the 
universe exempted them from civilized conduct by making them female even though that was just an 
accident. 

Some examples: Has a girl ever summarily pushed you out of the way in a crowded night club or in a 
stampede to squeeze her fat ass into a bus or subway spot that could fit only one of her cheeks? What 
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about cutting in line or mouthing off in such a vitriolic manner that if it came from a man he'd end up 
with a knuckle sandwich? Then there’s murdering her children without getting fried, killing her husband 
and not even going to jail or butchering incipient human beings on demand because die wants the choice 
to act irresponsibly in satisfying her sexual whim of the moment? 

Feminarchy America allows broads to get away with more than Mother Nature intended, not because girls 
are superior but because females arc now making the rules. We have forgotten six million years of 
hominid evolution: dames aren't here to soothe the "savage beast"; the "savage beast" is here to limit 
broads' infinite capacity for evil. And the most virulent feminine evil is the Fetninazis. 

So what's to be done with a Feminazi? Strap her to a missile and drop her it on the Middle East. They'll 
know how to deal with her. 
posted by admin with 0 Comments 
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Saturday. September 02. 2006 11:56 AM 

Fear Corrupts 

A© Roy Den Hollander 2006 

The purpose of the Feminist Movement is not equality, justice or freedom, but powera€”power over men. 
Virtually every female lives with a never-ending fear that just about any man has the physical power to do 
with her as he wishes. He can beat her up, rape or kill her with his bare hands, providing no one else is 
present to prevent it. She does, however, have recourse to die courts, and if she is dead, the prosecutor 
will try to avenge her, but when a female faces a man in a situation of imminent physical violence, 
she§€™s powerless. 

This lack of power to protect their own beings has driven many females to an uncontrollable fury and 
madness that has spawned a slithering, insidious, malicious obsession to control men totally by gutting 
their freedom of thought and speech and relegating them to the non-human status of beasts. 

Feminists, or more appropriately Feminazis, use well-proven totalitarian tricks to reach this end. They 
propagandize their goal as liberation of all females, but in reality they aim to warp society’s institutions 
into a big sister that relentlessly attacks, humiliates and demoralizes men. * i 
The Feminazis profess their aim is to raise the consciousness of men and females, but they aresactually 
carrying out a campaign of indoctrination and social pressure by assuming the role of scolding mothers or 
shrews. Their true goal is to domesticate men into sheepish little boys who will blindly obey their self- 
righteous, hypocritical and bigoted whims. f " • 

Having tasted social power, the Feminazis will not stop until they reshape America and eventually the 
world into an intolerant hell complete wife thought-control, inquisitions, intimidation, enslavement and, 
as one Feminazi priestess advocated, a reduction in the male population to 10%. Perhaps the reduced 
male population will be kept in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night and where females’ fears remain entombed. 


posted by admin with 0 Comments 
Saturday, August 12, 2006 12:43 PM 
Two Sides 

A© Roy Den Hollander, 2006 

When I worked for Metromedia TV News, now Fox News, there was only one way out of the newsroom 
and above that door was a sign: "Each story has two sidesa€”make sure you get both." That maxim is no 
longer followed by the effete, eastern intellectual, white trash, elitist media. 

Today, the fifth estate kowtows to the current, pofitical-coirectionalist propaganda of depicting females as 
victims and men as oppressors. The news media and Hollywood portray the role of wife as dreadful and 
that of the husband as enviable. As with other superficially, politically naive analyses, the Feminazi 
infested media often fails to look beyond its members own biased beliefs to the reality of being a husband 
in feminarchy America 

Everyday the husband leaves the house and children to trade 8,10 or 12 hours of his life for the means to 
provide for his wife and offspring. Beyond food and housing, he must satiate her voracious appetite for 
material goods in her Sisyphean effort to keep up with Mrs. Jones; assuage her relentless vanity wife 
expensive jewelry, perfumes, clothes and cosmetics; appease with social status her vindictive, vitriolic 
ranting as age lines her face; satisfy junior's whining for a new toy, bicycle or car; and fulfill his 
daughter's limitless greed for MTV hyped products. 

At work, the husband must win out over others or jeopardize the means of satisfying his insatiable 
dependents. Job stress is an ever-present companion that contributes to the seven years shorter life span 
men have as compared to dames. Many husbands, however, do not have to worry about stress, because 
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their assigned role as serfs to princesses lands them in jobs that kill before stress has a chance to even 
raise their blood pressure. In the ten most hazardous jobs in America, over 90 percent of the workers are 
men. Every year industrial accidents kill twelve times more men than girls. 

When an unfriendly nation decides to invade a husband’s homeland, he, not his wife, will be drafted. The 
husband will go fight in order to protect his family and their way of life. In the twentieth century, 99 
percent of the soldiers killed in wars were men. Perhaps death is the easy way for men to survive a war. 
Of the over two million young American men who served in Vietnam, approximately 800,000 suffer from 
post-traumatic stress syndrome. I wonder if any of these guys would have traded washing dishes for the 
hell they went through and are still suffering from. 

In an emergency situation, females, including wives, and children are rescued first while mm, including 
husbands, wait, hoping the grim reaper’s scythe swings slowly enough for them to escape. 

■When the bottom of the economy falls out, the main provider of a family, usually the husband loses his 
job, which requires the family to seek government assistance. Some welfare programs require the 
husband to leave his home before the wife and children can receive support. As a result, the wife still has 
her children and a roof over her head while the husband walks the indifferent streets alone. 
Approximately 90 percent of America's three million homeless are mena€‘*not a few because of lost jobs 
stolen by broads. 1 

At the other end of the economic scale where both husband and wife have well paying jobs, government 
and private support groups' discrimination against men has virtually no effect But a form of male 
discrimination still exists. When the wife has a child, she often has the option to leave work to raise the 
child, to work part-time or return to work full-time. The husband also has three options: to continue 
working, to continue working and to continue working. 

Finally, the burdens foisted on husbands and all men by this wo - man’s nation cause men to commit 
suicide five times more often than females. For example, the Vietnam War killed around 58,000 young 
men; since that war's end, over 58,000 men who served in Vietnam have committed suicide. 

When the Fetninazis ask, Sf-ceMy God, who would want to be a wife?§€ Given the altemativeaF’many. 

posted by admin with 1 Comments 

Saturday. August 12.2006 12:25 PM 

An Invisible Weapon 

A© Roy Den Hollander, 2006 

Physical violence mainly injures the body while emotional distress sears the mind. Contemporary 
feminazi groups and the political-correctionalist media and politicians incessantly depict husbands and 
boyfriends as brutal batters of their innocent, defenseless wives and concubines. Trendy beliefs claim 
that a large percentage of America's 50% divorce rate results from the genetically programmed physical 
violence of men against females. The media, populace and politicians, however, ignore the incapacitating 
genetically programmed violence of emotional distress that wives and girls batter their beaus with day 
after day, year after year, which ends in a divorce, early gave for the husband or lawsuit against the man. 
Females intentionally or recklessly inflict emotional pain on a man with words, intonation of voice, fecial 
demeanor and acts or patterns of behavior, often over a long period of time. For example, every time a 
guy leaves the refrigerator door open for more than some arbitrarily time limit set by his girl, the 
domineering paragon of everything correct barks "shut the door!” Over time, opening the refrigerator can 
become an unpleasant taski6”not unlike touching a live wire. Or the reckless, maybe intentional keeping 
of letters from the wifea€™s lover in a place for the husband to find them in order to shatter the world of 
a Faithful husband, especially if her sexual escapades occurred in the year prior to the birth of a child. As 
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the genetically evil female well knows, a nauseating doubt will plague the husband until the day he dies 
that his child may not be his. What redress for the pain she caused would the husband have in feminarchy 
America2e”none! In Russia, he could find some justice by slapping her around a bit, and if she called the 
cops, theyS6™d help him out. 

Girls have the advantage in America because physical violence is easy to prove: it leaves physical 
marks that a camera can record. Emotional violence, however, stalks the invisible world of the mind, 
which makes it a near perfect weapon. Husbands and boyfriends cana€™t take pictures of die pain 
broads intentionally and recklessly cause them. Big Sister America is using that fact to tie men£€™s 
hands, so they can no longer defend themselves against their girlfriends or wives twisting the blade of 
emotional pain through their hearts. 

When will we see advertisements paid for by taxpayer dollars giving men a number to call to get some 
ragging, nagging, malicious broad to shut her yap? Not until science invents a technique for measuring 
emotional distress. Until then, a man has no choice but to follow Mother Nature, regardless of the cost, 
and slap the broad across the chops to stop the barrage of emotional bullets spewing from her tongue, 
which, of course, has always been a girla€™s gun. 

posted by admin with 0 Comments 
Wednesday. July 05.2006 4:43 PM 
A Different Time 

A propeller driven plane drones somewhere overhead far out of sight. Its low monotone humming 
envelops a warm, spring Sunday afternoon somewhere in the 1950s. I sit on my 24 inch, black, single¬ 
gear Schwinn bicycle, keeping my balance by holding onto the door handle of an old, blue, four-door 
1947 Dodge. 

My consciousness pauses at the moment, feeling vaguely sad for no discernible reason. The weekS£™s 
events ended with this gift of nothing to do: no homework, no television shows, no new housing 
developments to explore or classmates able to come out and play. 

The dead-end street needs a new asphalt topping. Where I am balance on the side, the asphalt has broken 
up into small gravel-like stones wife an isolated weed sprouting up here and there. It is still early spring, 
the lawns are just beginning to turn green and fhe tulips and dogwood buds remain closed, waiting for a 
few consecutive days of warm weather. The air smells fresh, wanned slightly by a gentle breeze. 

The droning airplane fills the vacuum of silence on this street with modest middle-class houses in this 

small suburban town, whose claim to fame will not come until the end of the next decade. Of all the 

towns in America^ this town will have the second highest number of persons per capita to die in 

Vietaam£€”all of them men, of course, and all of them guys I knew. 

posted by admin with 0 Comments 

Friday. May 12,2006 3:21 PM 

Do Men Cause the Wars? 

By Roy Den Hollander 

During a trip to the evil empirea€”formerly the Soviet Union but still as evil as evera€”a budding 
middle-aged Feminazi translator sternly ended her exposition about a battle depicted in a World War II 
museum outside Moscow with agceMen cause the wars!l€ The American academicians and others 
along on the tour, including the males who were no longer men, nodded approvingly. Not me, my 
juvenile delinquent attitude, which Ia6™ve never been able or wanted to outgrow, made me speak 
upa€”S6osTell that to the guys pushing up daises in the Falklands!£6 That shut the broadSF IM s 
duplicitous mouth. 

The Falklands, however, was just one war in which a female, Margaret Thatcher, helped kill 252 
British and 655 Argentine soldiers, sailors, and airmen while doing in only three British females. What 
about all the other wars? Men certainly die in them in greater numbers than girls: the first Iraq war 
totaled about 22,000 men on both sides to 11 American female combat deaths and in Vietnam 58,185 
American men to 8a€”thatS6™s righta€”8 American females. But are guys the sole cause of that which 
destroys so many more men than broads? The National Organization of Witches (N.O.W.) and other 
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modem-day matri archie tyrants would have us believe so because it infers that if men cause the wars, than 
they get what they deserve in war. 

Leta€™s look at the first Iraq war and April Glassby, the American ambassador to Iraq in 1990. 
She met Saddam Hussein just before he invaded Kuwait At that time, there was rising tension between 
Iraq and Kuwait, Iraq was mobilizing and there were reports that Saddam might move across the border. 
So what did April tell Saddam at their meeting: the United States had no obligation to defend Kuwait 
How dumb can you get! For dames it has no limits, especially in situations suited for men. Maybe April 
didnS€™t want to offend SaddaraS€ IM s sensitivities by popping his illusion as the modem day Saladin. 
Whatever the reason for her stupidity, after April tells Saddam afioegreen light,a€ he naturally 
invadesa€”as would any guy when a girl gives him the go-aheada€”even though April probably meant 
fi€cered light.a€ What was Saddam suppose to dolC’read the bimbol£ rM s mind? So he invades, 
figuring the U.S. wona€™t intervene because that8€°*s what its ambassador said, and if the U.S. 
wonfi€™t than no one will. 

As for Viet Nam, lots of contributing factors went into bringing us that war, including the 1.8 
million more votes Lyndon Johnson received from females than men in 1964. Of course, those bimbos 
didn&C^t swing the election and Barry Goldwater might have dragged us info the same quagmire, but 
just looking at history as it played-out shows that more girls than guys were responsible for re-electing 
LB J who turned Viet Nam into a male meat grinder. 

How about the big killer of mena€”World War II? The war that prompted the bimbal Russian 
translator to blame' only men. This requires a little historya€”something the Feminazis are excellent at 
ignoring or re-writing. 

The treaty ending the First World War set up the League of Nations. In order for the League, like 
the United Nations today, to have any power required America as a member. The' League ended up 
including most of Europe, including Germany, as well as Japan and CbinaS€”bul no U.S- Herea€™s 
why: President Woodrow Wilson and the leader of the Senate, Henry Cabot Lodge, had some 
disagreements over the League. Since the Senate would have to approve the treaty that called for U.S. 
membership, a compromise was crucial and likely because both men were politicians. But when Wilson 
suffered a stroke, his wife, in effect, took over as Presidenta€”that doomed any chance of an agreement 
When was the last time you tried to reach a compromise with a female? It£€™s not possible! To broads 
&6cecomprorniseS€ means only one thing: Do it their way! Without the U.S., the League ultimately 
proved incapable of preventing aggression by the Axis Powers in the 1930s, which culminated in World 
Warn. 

Another Mistress of War includes Queen Victoria with her campaigns of imperialism in Africa: the 
Angio-Zulu War and the two Boer Wars. The Queen used 250,000 troops to conduct a scorched earth 
policy against the Boers and throw Africans and Boers into concentration camps: 21 $21 Boers (of whom 
22,074 were children under 16) and about 20,000 Africans died of starvation, disease and exposure. In 
all, about 25% of the Boer inmates and 17% of the African ones died. Concentration camps werenaf^t 
new in 1900, but under the British matriarch Victoria, they wreaked an unprecedented toll of human 
misery. The Second Boer War alone cost around 75,000 lives &€” 22,000 British soldiers, 6,000-7,000 
Boer soldiers, 20,000-28,000 Boer civilians and perhaps 25,000 Africans. The population of the world 
back then was 26% of what it is now, so multiply these figures by four to understand the scope of 
feminine barbarity. 

Then ther^™s one of the all time Hoing champs: Catherine the Great of Russia. Ho Catherine 
started or instigated a number of wars in order to expand her domain to the South and East into the 
Ottoman Empire and bite off pieces of Poland in the West. Her eminence killed plenty men in order to 
add some 200,000 Square miles to Russian territory, and when finished, she had bankrupted the county. 
The current German chancellor Angela Merkel has a picture of Catherine the Great in her office because, 
as Angela says, SGceCatherine was a strong woman,a€ which in Feminaziese means an unabashed Ho 
and destroyer of men. 

There are plenty of other female tyrants throughout history who have unleashed the irrational firry 
of their twisted emotions when slighted, given vent to their insatiable greed and blown mindlessly passed 
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the chance of a compromise to kill plenty of men and others. The Feminazis conveniently ignored history 
hoping us guys will do the same and buy into their con of the empathetic female leader. DonaE™! be 
fooled; broads are only empathetic so long as theyi€™re looking in the mirror. The fighting and dying in 
wars will always fall on die shoulders of men, so it seems wise that to avoid unnecessary wars, men 
should keep bimbos out of the political decision making process, 
posted by admin with 2 Comments 
Friday. Match 24. 2006 11 :S4 PM 
Some Differences: Men v. Girls 

A© Roy Den Hollander, 2006 

Feminazi propaganda claims that except for a few mounds of flesh and "gender" organs, there's basically 
no difference between men and girls. They say broads can do virtually anything men cani€”perhaps, but 
can they do the tasks evolutionarily suited for men as well as men? Not in tire real world they can't. 

Would you waste time and money watching a bunch of broads trying to play basketball when you can 
catch a higher quality of ball played by men in college or the NBA? I don't think so. Of course, if the girls 
play in their tongs and halter tops, that's different. If you need someone to do your taxes, you’d be a fool 
to use a bimbo. Studies at Vanderbilt University show that thirteen times more boys than girls score 
above 700 on the math part of the SAT. Why risk going to jail because some feminazi ditz cant add? Or 
what about investing the money for which you had to put up with so much grief to earn in an economy 
where over 50% of the jobs are held by dames? Are you going to hand it over to some vain Feminazi such 
as the former CEO of Hewlett Packard who spent lots of company resources and time aggrandizing 
herself while the stock dropped 55%? On the other hand, when it comes to prostitution ringsae”invest 
with the sluts. Los Angeles recently busted the largest call girl operation in its history that had raked in 
five to eight million in just 22 months. It was run by broads: a 42 year-old Russian whore and her 22 
year-old harlot daughter who is Still on the lam. Money for sex-any broads natural calling. 

But when it comes to the woric Mother Nature made men for, girls don't cut it. So the next time some 
Feminazi gives you that stem, serious looka€”like tile one your mother did when trying to tell you 
something that made no sensea€”and says, Tm a strong and independent woman,” meaning she's as good 
and tough as a guy, ask her to step outside. "Excuse me!” She'll indignantly respond in a tone meant to 
intimidate. Reply with *Tm challenging you to a duel. Let's see how strong, independent and tough you 
really are. You can even choose the weapons, so long as they’re not T and As or duplicity." That'll shut 
her yap. 

Feminazi proselytizing even demands us to believe that girls are better suited for certain male activities- 
only the high paying and powerful ones of course-because broads are more compassionate and caring. 
Nobody wants a compassionate general, but let's see whether bimbos really are "compassionate." Take a 
husband and wife who both work. While driving, the wife slams into another car-not surprising since 
she’s running her mouth on a cell phone and between breaths and gibberish, she's sucking down a coffee 
latte. She ends up in the hospital-good-for weeks. The family income is cut, but the husband's main 
concern is that she's okay and gets well. He knows they’ll make it through the financial crunch. Reverse 
the situation. The husband is broadsided by some bimbo yakking on her cell phone and sipping a coffee 
latte. The accident, more like recklessness, sends him to the hospital for weeks. The wife's only concern is 
the impact on her of the loss of income and sex. Sex, unless she's an adulteress, which most wives are 
until men no longer find them attractive. While this example shows females as being less compassionate 
than men, it docs show them as equals in one sense: both are primarily concerned about the wife. 
Although girls are not as competent as men at many tasks; they aren’t powerless. Mother Nature gave 
them the ability to use sex, sexual favors and sympathy to win what they want. But feminarchy America 
now allows them to habitually get away with conduct they never could have before. Feminazis believe the 
universe exempted them from civilized conduct by making them female even though that was just an 
accident 

Some examples: Has a girl ever summarily pushed you out of the way in a crowded night club or in a 
stampede to squeeze her fat ass into a bus or subway spot that could fit only one of her cheeks? What 
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about cutting in line or mouthing off in such a vitriolic manner that if it came from a man he'd end up 
with a knuckle sandwich? Then there's murdering her children without getting fried, killing her husband 
and not even going to jail or butchering incipient human beings on demand because she wants the choice 
to act irresponsibly in satisfying her sexual whim of the moment? 

Feminarchy America allows broads to get away with more than Mother Nature intended, not because girls 
are superior but because females are now making the rules. We have forgotten six million years of 
hominid evolution: dames aren't here to soothe the "savage beast"; the "savage beast” is here to limit 
broads' infinite capacity for evil. And the most virulent feminine evil is the Feminazis. 

So what’s to be done with a Femiaazi? Strap her to a missile and drop her it on the Middle East. They’ll 
know how to deal with her. 
posted by admin with 0 Comments 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 

Plaintiff on behalf of himself 
and all others similarly situated. 


-against- 

Institute for Research on Women & Gender at Columbia University; 

School of Continuing Education at Columbia University; 

Trustees of Columbia University in the City of New York; 

U.S. Department of Education; 

Margaret Spellings, U.S. Secretary of Education in her official capacity; 

Board of Regents of the University of the State of New York, in his 
or her official and individual capacity; 

Chancellor of the Board of Regents, Robert M. Bennett, in his official 
and individual capacity; 

New York State Commissioner of the Department of Education, 

Richard P. Mills, in his official and individual capacity; and 

President of the New York State Higher Education Services Corp., 
James C. Ross, in his official and individual capacity; 

Defendants. 

---x 


■X 

Docket No. 08 Civ 7286 

CIVIL RIGHTS 
CLASS ACTION 
COMPLAINT 


I. Introduction 


1. This class action seeks declaratory and injunctive relief and nominal damages against the 

defendants for the following: 

a. The New York State and Federal defendants violate the 1 st Amendment to the U.S. 
Constitution by aiding the establishment of the religion Feminism at Columbia 
University through the University’s Women’s Studies program. 

b. The U.S. Department of Education (“USDOE”) and its Secretary violate equal protection 
under the 5 th Amendment to the U.S. Constitution by aiding the intentional 
discriminatory impact against men by Columbia University’s Women’s Studies program; 

c. The New York State defendants violate the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c by fostering, supporting and assisting the intentional discriminatory impact against 
men by Columbia University’s Women’s Studies program; 

d. Columbia University, the Institute for Research on Women and Gender, and the School 
of Continuing Education carry out the intentional discriminatory impact against men of 
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the Women’s Studies program in violation of the equal protection clause of the 14 th 
Amendment to the U.S. Constitution (enforced by 42 U.S.C. § 1983), Title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), and N.Y. Civil Rights Law § 
40-c. 


II. Violation of the Establishment Clause of the First Amendment 


2. The N.Y. State and Federal defendants violate the establishment clause of the First 
Amendment to the U.S. Constitution by aiding and advancing the modern-day religion of 
Feminism proselytized through the Women’s Studies program by Columbia University’s 
Institute for Research on Women and Gender (“1RWG”), which also propagates Feminism in 
the School of Continuing Education (“Continuing Education”). 

3. The establishment clause forbids government action that benefits a religion. A belief system 
need not be theistic in nature to be a religion but rather can stem from moral, ethical or even 
malevolent tenets that are held with the strength of traditional religious convictions. 

4. 1RWG adopts and propagates the modern-day religion of Feminism through its lectures, 
seminars, consciousness indoctrination sessions, publications, career preparations, 
counseling, historical revisionism, propagandizing, unanimity of thought labeled “politically 
correct,” a pantheon of idols such as Mary Wollstonecraft, de facto disciples and apostles, 
and three public lecture series. 

5. The 1RWG website states that the Institute “is the locus of interdisciplinary feminist 
scholarship and teaching at Columbia University” and “[t]he [Women’s Studies] program is 
intended to introduce students to the long arc of feminist discourse about the cultural and 
historical representation of nature, power, and the social construction of difference. It 
encourages them to engage the debates regarding the ethical and political issues of equality 
and justice that emerge in such discussions. And it links the questions of gender and 
sexuality to those of racial, ethnic, and other kinds of hierarchical difference.” 

6. Columbia’s Continuing Education furthers the spreading of the religion Feminism by 
providing post-baccalaureate and alumni Women’s Studies courses established by 1RWG. 

7. The Board of Regents of the University of the State of New York, in his or her official and 
individual capacity (“Regents”), and the Chancellor of the Board of Regents, in his official 
and individual capacity (“Chancellor”), have provided approval and support and continue to 
provide approval and support for the modem-day religion of Feminism as practiced at 
Columbia. 

8. The Regents exercise legislative functions concerning the higher educational system in New 
York State, detemiine higher education policies, and establish the rules for carrying those 
policies into effect throughout the higher educational institutions of the State, which includes 
Columbia University. 
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9. The Regents established a policy by which Women’s Studies programs would advocate and 
spread Feminism in New York colleges and universities, such as Columbia. 

10. There is no Regent policy to establish Men’s Studies programs. 

11. Through the Regents power to suspend the charters of higher educational institutions in New 
York and its duty to approve or disapprove educational programs and curricula, the Regents 
control what is taught in colleges and universities in the State, including Columbia. 

12. The Regents preside over the N.Y. State Department of Education, which functions as the 
Regents’ administrative arm in carrying out the Regents’ mandates and policies. The N.Y. 
State Department of Education’s regulations for effecting the mandates and policies of the 
Regents must be approved or authorized by the Regents. 

13. The N.Y. State Department of Education, headed by the Commissioner, formulates plans, 
provides funds, monitors, and coordinates higher educational programs, such as Women’s 
Studies programs, in New York colleges and universities, including Columbia. 

14. The New York State Commissioner for the Department of Education, in his official and 
individual capacity (“Commissioner”), under a grant of authority from the Regents, approved 
the initial registration and subsequent re-registrations of the Women’s Studies program 
carried out by 1RWG and provided to Continuing Education. 

15. Registration and re-registration of the Women’s Studies program required the program to be 
consistent with the Regents’ Statewide Plan for Eligher Education, the Regents’ rules, and the 
N.Y. State Department of Education’s regulations. Without conforming to such, the 
Commissioner could not approve the program, and without approval the 1RWG Women’s 
Studies program would not be credited toward a degree or a graduate certification. 

16. In order to approve the Women’s Studies program, the Commissioner reviewed for 
compliance with the Regents’ standards the program’s curriculum, faculty, library, academic 
advising, administrative oversight, financial resources, and physical facilities as provided by 
1RWG and Continuing Education. 

17. The Commissioner, acting under authority from the Regents, administers Federal and State 
grants and scholarships to promote higher educational programs, such as, on information and 
belief, the Women’s Studies program at Columbia University. 

18. On information and belief, the Commissioner provides direct financial aid to Columbia 
University, 1RWG and Continuing Education that go into promoting Feminism of the 
Women’s Studies program. 

19. The President of the New York State Higher Education Services Coiporation, in his official 
and individual capacity (“President of HESC”), approves and provides financial assistance to 
Columbia University that benefits the Women’s Studies program. 
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20. HESC provides loan guarantees, grants, and scholarships that enable students to fund their 
education at Columbia in the Women’s Studies program provided by 1RWG. 

21. The U.S. Department of Education, with the approval of its Secretary, in her official 
capacity, provides financial assistance to Columbia University that benefits the Women’s 
Studies program provided by 1RWG. 

22. USDOE, with the approval of its Secretary, provides grants, direct loans of federal funds, 
guarantees for loans from private lenders, and work-study programs that enable students to 
fund their education at Columbia and in the Women’s Studies program at IRWG. 

23. USDOE, with the approval of its Secretary, makes Federal Stafford Loans available to post¬ 
baccalaureate students in Continuing Education who can prepare for graduate school or 
academic advancement in Feminism through Women’s Studies provided by IRWG. 

24. In fiscal year 2007, USDOE provided $14.9 million in Perkins’ Loans to students at 
Columbia of which, on information and belief, a proportion went to students in the Women’s 
Studies program provided by IRWG. 

25. In fiscal year 2007, USDOE made available to Columbia students $192.2 million from the 
Stafford Loan and Federal Plus Loan programs of which, on information and belief, a 
proportion went to students in the Women’s Studies program at IRWG and post¬ 
baccalaureate students in Continuing Education taking IRWG courses. 

26. Federal tuition aid grants, federal supplemental educational opportunity grants, and Pell 
grants were awarded to Columbia Students in the amount of $9.3 million in 2007 of which, 
on information and belief, a proportion went to students training in Feminism in the 
Women’s Studies program at IRWG. 

27. Total Federal awards to Columbia, as opposed to Columbia students, in 2007 were 
$601,300,000. Columbia’s total operating budget was $2.83 billion. Of the total federal 
awards to Columbia, $15.9 million originated with USDOE. 

28. Neither Federal nor State government may favor any sect; they may not adopt programs or 
practices which aid any religion, but both have done that in providing support and approval, 
directly and indirectly, for the propagating of the modern-day religion of Feminism through 
Women’s Studies at Columbia University. 

III. Violation of Equal Protection under the 5 th and 14 th Amendments 

29. Columbia University, IRWG and Continuing Education discriminate on the basis of sex 
against men by advocating, teaching and providing training in Feminist doctrine and the 
application of that doctrine in order to impose a unitary belief system of Feminist orthodoxy 
that dictates the speech and conduct of members of the University and society at large. 
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30. The Feminist agenda, curriculum and practices at Columbia, 1RWG and Continuing 
Education are motivated by prejudice toward men that leads to sex-based stereotyping of 
males by depicting them as the primary cause for most, if not all, the world’s ills throughout 
history. Females, on the other hand are credited with inherent goodness who were oppressed 
and colonized by men. 

31. Columbia, IRWG and Continuing Education advocate that the civil rights of today’s males be 
minimized or eliminated not just as punishment for the alleged past wrongs of their 
forefathers but to assure the preferential treatment of modern-day females in determining the 
occupants of the prestigious and influential positions in current American society and into the 
indefinite future. 

32. As a bastion of bigotry toward men, IRWG teaches, trains and advocates strategy and tactics 
for abridging the rights of men—rights that are guaranteed by the U.S. Constitution and 
advocated by the Declaration of Independence and the Universal Declaration of Fluman 
Rights. 

33. Simply put: the IRWG Women’s Studies program demonizes men and exalts women in 
order to justify discrimination against men based on collective guilt. 

34. Columbia University, IRWG and Continuing Education do not balance the Feminist doctrine 
and dogma with a masculine curriculum or program. 

35. The IRWG Women’s Studies program benefits Columbia female students, female alumni and 
females in general without any equivalent Columbia program for providing similar benefits 
to male students, male alumni or males in general. 

36. According to the IRWG course guide, “[pjrimary courses focus on women, gender, and/or 
feminist or [lesbian] perspectives.” IRWG has 71 members on its faculty but only four are 
males. 

37. Since one of the greatest powers over human beings is the power of belief, Columbia, IRWG 
and Continuing Education’s propagation of the one-sided and fundamentally false belief 
system of Feminism has a disproportionately adverse impact on men and the plaintiffs. 

38. The negative stereotyping of men and lack of balance at Columbia, IRWG and Continuing 
Education reveal a discriminatory intent motivated by bigotry and fail to serve the acquisition 
of knowledge for men that tends to develop and train the individual both mentally and 
morally. 

39. Columbia, IRWG and Continuing Education’s ill-will discrimination has the effect of 
predominantly depriving male students and male alumni of an equal educational opportunity 
as compared with females. 
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40. Men, the ones most likely to take courses providing contrary perspectives to the Feminist 
Women’s Studies program, have no opportunity to do so whether current students, alumni or 
post-baccalaureate students, who take courses through Continuing Education. 

41. The class represented by Roy Den Hollander consists of Columbia University’s alumni men, 
post-baccalaureate men, and male students who would take advantage of a Men’s Studies 
program and all the attendant benefits if offered. 

42. The class members, because of their sex, are being denied an opportunity for education, 
knowledge, career opportunities, and acquiring skills for defending against fraudulent 
Feminist attacks as a result of Columbia, 1RWG and Continuing Education’s failure to offer a 
Men’s Studies program. 

43. Female alumni and female students, the ones most likely to take Women’s Studies courses, 
are treated preferentially based on sex, since 1RWG offers numerous Feminist courses that 
may lead to an undergraduate degree or a graduate certification and Continuing Education 
provides a post-baccalaureate Feminist program and auditing of Feminist courses. 

44. Since the policies and practices of the Regents, Chancellor, Commissioner, Columbia, 1RWG 
and Continuing Education created or approved the anti-male Feminist Women’s Studies at 
Columbia but no countervailing Men’s Studies, these defendants have shutout a substantial 
number of men from educational opportunities needed to counter the dissembling Feminist 
dogma prevalent in the governmental, social, business, political, media, and domestic spheres 
of modern-day life in America. 

45. Columbia, 1RWG and Continuing Education teach females to compete unfairly with men 
without providing any programs for men on how to individually defeat such unfair and 
discriminatory practices against them whether in college, the work force or before 
governmental bodies. 

46. Female students and alumni of Columbia receive a public benefit without any comparable 
benefit provided to male students and alumni. 

47. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
polices and practices effectively ban Men’s Studies from Columbia with the effect of 
institutionalizing anti-male prejudice at the University and propagating such in the society as 
a whole. 

48. Knowing that their actions created and perpetuate the institutionalization of prejudice toward 
men and the attendant harm that follows, the Regents, Chancellor, Commissioner, Columbia, 
IRWG and Continuing Education intentionally continue their polices and practices of 
ensconcing anti-male bigotry and denying males the same educational opportunity as 
provided females. 

49. The Regents, Chancellor, Commissioner, Columbia, IRWG and Continuing Education’s 
actions are arbitrary and completely unrelated to the goal of providing higher education. 
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50. The purposes of education to enlighten, elucidate, provide the practical means for furthering 
oneself in society, and to defend oneself against unjust attacks are thwarted when doctrines 
favorable to one group, even that of the majority, advocate discrimination against the 
minority and administrators fail to provide programs helpful to the minority in countering 
such discrimination. 

51. While the Regents, Chancellor, Commissioner, Columbia, 1RWG and Continuing Education 
will claim that their policies and practices are to remove obstacles to women’s access to 
educational and career opportunities, there exists behind the public relations an invidiously 
discriminatory purpose as a motivating factor. 

52. The following are just a few of the anti-male practices driven by prejudice that have been 
taken by directors of 1RWG: 

a. Carolyn Heilbrun, who committed suicide in 2003, used “theory and scholarship at the 
expense of the lives of [men].” 

b. Jean Howard developed a $15 million hiring program at Columbia that discriminates 
against male teachers and stifles the freedom of thought of men. Any male applicant for 
a teaching position must demonstrate a rigid conformity of thought and speech to 
Feminism. 

c. Marianne Hirsch and Elizabeth Povinelli, the current heads of 1RWG, maintain 1RWG as 
a center for the National Council for Research on Women, which uses 1RWG work and 
that of other higher educational tax-exempt institutions to influence legislation through 
Congressional briefings that result in the discrimination of men, such as with the passage 
of the Violence Against Women Act. 

53. Even minimizing Columbia, 1RWG and Continuing Education’s negative stereotyping of 
men, the existence of a permissible purpose cannot sustain conduct that has an impermissible 
effect when ill will is present. 

54. The Federal and State defendants provide assistance and tangible financial aid that facilitates, 
reinforces, and supports discrimination motivated by malice against men at Columbia, 1RWG 
and Continuing Education. 

55. Federal and State governmental benefits also directly result in disparate treatment of men at 
Columbia, 1RWG and Continuing Education because no comparable public assistance is 
provided to further the interests of male students and male alumni and no equivalent 
governmental largess is provided to counter anti-male discrimination. 

56. The U.S. Department of Education, its Secretary, and the President of HESC knowingly 
assist the discrimination against men by providing financial funds to Columbia, 1RWG and 
Continuing Education either directly or indirectly. 
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57. The U.S. Department of Education and its Secretary’s aiding of discriminatory practices at 
Columbia, IRWG and Continuing Education violates the equal protection clause of the 5 th 
Amendment to the U.S. Constitution. 

58. The Regents, Chancellor, Commissioner, President of HESC, Columbia, IRWG and 
Continuing Education’s aiding, furthering or conducting of discriminatory practices at 
Columbia University violates the equal protection clause of the 14 th Amendment to the U.S. 
Constitution. 

59. The Regents, Chancellor, Commissioner and President of E1ESC have a duty to conform 
educational assistance and programs to 14 th Amendment standards to assure against the 
deprivation of rights to equal protection. They have not done so with respect to the IRWG 
Women’s Studies program at Columbia. 

IV. 42 U.S.C. 1983 

60. A suit to enforce individual rights protected by the 14 th Amendment requires an action 
pursuant to 42 U.S.C. 1983: “Every person who, under color of [state law] ... subjects 
[another] ... to the deprivation of any rights ... secured by the Constitution and [federal] 
laws, shall be liable to the party injured ....” 

61. Columbia University, IRWG and Continuing Education are “persons” under 42 U.S.C. 1983 
and operate under the color of state law. 

62. Columbia University is classified as an independent private institution, but unlike most 
others in New York, Columbia received its charter directly from the Legislature of the State 
of New York. 

63. The Regents, Chancellor and Commissioner are arms of the State of New York. 

64. Through the Regents, Chancellor and Commissioner, New York State has undertaken a 
policy to actively control not only the curricula of private universities, such as C olumbia, but 
also the faculty, library, academic advising, administrative oversight, financial resources, and 
physical facilities. 

65. Registration of higher educational institutions and programs is the basis for determining 
educational program eligibility for State student aid programs and for professional licensure 
or teacher certification. 

66. The Commissioner visits and inspects Columbia, IRWG and Continuing Education for 
compliance with the Regents’ rules and the Commissioner’s regulations. 

67. Through the registration and re-registration of programs by the Regents, Chancellor and 
Commissioner, the three authorized and continue to authorize the Women’s Studies program 
provided by IRWG at Columbia University. If the Regents, Chancellor and Commissioner 
wanted the program changed or eliminated, a mere order from them would suffice. 
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68. Without State authorization, the Women’s Studies program and IRWG would not exist at 
Columbia because no credit toward an undergraduate degree, graduate certification or a post¬ 
baccalaureate course could be offered. 

69. Without State authorization, Columbia, IRWG and Continuing Education and students would 
not receive Federal and State aid that contributes to supporting the Women’s Studies 
program. 

70. The Regents, Chancellor and Commissioner are therefore involved not simply with some 
activity at Columbia, IRWG and Continuing Education but with the very activity that violates 
the equal protection rights of the plaintiffs: the Women’s Studies program. 

71. The Regents and the Chancellor are a quasi-legislative body that rules over Columbia, IRWG 
and Continuing Education in order to implement State education law and policy through the 
Commissioner. 

72. The Regents, Chancellor and Commissioner’s involvement is therefore not ministerial but 
substantive. 

73. The President of HESC is also an arm of the State of New York. 

74. HESC provides tuition funding for Columbia students and, on information and belief, 
students at IRWG, through various loan, scholarship and grant programs, including the 
nations’ largest grant program: Tuition Assistance Program. 

75. The operating revenue of Columbia University relies on tuition much more heavily than 
endowment on which Columbia’s peers largely rely. 

76. The tuition funding provided by the President of HESC to Columbia, on information and 
belief, provides crucial financing for the anti-male discriminatory Women’s Studies program. 

77. The President of HESC is therefore involved in the very practice that discriminates against 
male students and male alumni: the plaintiff class. 

78. Additional involvement of the State in the discriminatory Women’s Studies program include: 

a. On information and belief, the Commissioner grants Columbia a monetary sum for every 
degree awarded under N.Y. Education Law § 6401, which includes degrees in Women’s 
Studies that are the product of discrimination against men. 

b. A variety of State programs are administered by Columbia that provide financial aid to 
students in the form of direct grants and loans that are paid over to Columbia and, on 
information and belief, contribute to Continuing Education and IRWG’s operations. 

c. Columbia received direct State aid in the amount of $3,447,000 for its fiscal year 2007. 
On information and belief, an amount of the State aid was provided to Continuing 
Education and IRWG. 
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d. New York State helps finance the construction of facilities at Columbia, which, on 
information and belief, frees up financing for Continuing Education and 1RWG. 

79. In its early years, Columbia received real estate from the State that subsequently proved 
lucrative, which may be sufficient to establish state action. 

V. Discrimination under Title IX of the Education Amendments of 1972 

80. “No person in the United States shall, on the basis of sex, be ... denied the benefits of, or be 
subjected to discrimination under any education program or activity receiving Federal 
financial assistance.” 20 U.S.C. § 1681. 

81. 45 C.F.R. 86.31 states that “education program or activity” includes any academic, ... 
research, occupational training, or other education program or activity operated by a recipient 
which receives Federal financial assistance.” 

82. Columbia University receives federal financial assistance; therefore, Title IX requirements 
apply to all of the University’s operations, which include the Women’s Studies program 
provided by 1RWG. 

83. Even if no federal funds are earmarked for Columbia’s Women’s Studies program or IRWG 
or Continuing Education, Title IX still prohibits their discriminatory treatment of men. 

84. Columbia, IRWG, and Continuing Education knowingly made decisions to provide 
preferential treatment for females by offering Women’s Studies and not to provide equal 
educational opportunities to males by offering Men’s Studies. 

85. Columbia, IRWG, and Continuing Education based their decisions on stereotypical 
assumptions of males as oppressors and females as innocent victims, of males as reaping the 
rewards of society and females the burdens, of America as a patriarchy as opposed to what it 
is—a de facto matriarchy. 

86. Columbia, IRWG, and Continuing Education provide different benefits, based on sex, to its 
students and alumni by offering a Women’s Studies program but not a Men’s Studies 
program. 

87. Columbia, IRWG, and Continuing Education deny its male students and male alumni similar 
benefits that female students and female alumni receive from their Women’s Studies 
program. 

88. Columbia, IRWG, and Continuing Education not only limit but actively work against 
providing male students and male alumni the same advantages and opportunities that the 
Women’s Studies program gives to female students and female alumni. 

89. At Columbia University the deleterious impact of its policies and practices in favoring 
Women’s Studies falls disproportionately on men: 
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a. Male students have no opportunity to earn an undergraduate degree or a graduate 
certification in Men’s Studies, which would “testify] to mastery of a body of cross- 
disciplinary literature and enhance employability, especially in” academia. 1 

b. Male alumni have no opportunity to gain knowledge in a field of Men’s Studies by taking 
continuing education courses or post-baccalaureate studies to prepare for graduate school. 

c. Male students and alumni have no opportunity to participate in or inter-react with “a 
vibrant interdisciplinary community of scholars, researchers and students” in the field of 
Men’s Studies. 

d. Male students and alumni do not have the advantage of a “thoroughly interdisciplinary 
framework, methodological training and substantive guidance in specialized areas of 
research” into men’s issues. 

e. The lack of a Men’s Studies program denies male students and alumni the opportunity for 
“an education that is both comprehensive and tailored to individual needs.” 

f. Male students and alumni are denied the opportunity to “undertake original research and 
produce advanced scholarship” in Men’s Studies. 

g. Male students and alumni cannot prepare “for future scholarly work” in Men’s Studies or 
“for careers and future training in law, public policy, social work, community organizing, 
journalism, medicine, and all those professions in which there is a need for critical and 
creative interdisciplinary thought” from the male perspective. 

h. Male students and alumni who enroll in doctoral programs and professional schools 
cannot take graduate courses in contra “feminist theory, inquiry, and method.” 

90. Columbia, 1RWG, and Continuing Education fail to effectively accommodate the educational 
interests and abilities of male students and male alumni by offering only a curriculum in 
Feminism (Women’s Studies) without any countervailing view. 

91. Interest and ability rarely develop in a vacuum; they evolve as a function of opportunity and 
experience, so any argument that Columbia’s male students and male alumni are not 
interested in or lack the educational ability for Men’s Studies wrongly justifies sex-based 
discrimination with archaic and overbroad generalizations about men. 

92. Columbia, 1RWG, and Continuing Education have so extensively propagated the doctrine of 
Feminism from the Women’s Studies program throughout the University’s activities that any 
opposing voice is quickly and summarily silenced. 

93. Women’s Studies programs are today the varsity sport of choice for females at Columbia in 
their never-ending war against men. 

94. If Title IX can require universities receiving federal financial assistance to provide a female 
athletics program, then it surely can require Columbia to provide a Men’s Studies program. 

95. Male athletic programs are geared primarily toward benefiting men while Women’s Studies 
programs are geared primarily toward benefiting females with Feminist ideology, strategy, 
tactics and training for exploiting the modern-day social bias against men. 


1 All the quotations in this paragraph are taken from the website of Columbia’s IRWG. 
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96. The Women’s Studies program at Columbia gives female students and female alumni an 
exclusive opportunity over their male competitors in the University and society by using 
federal resources to provide females with a golf-like handicap that applies to life in modern- 
day America. 

97. Without a Men’s Studies program, Columbia male students and male alumni are 
disadvantaged in competing with females on America’s current uneven playing field of life. 

98. There is no substantial proportionality between the ratios of the number of females in the 
Women’s Studies program and the ratio of males in a Men’s Studies program because 
Columbia has no such team of teachers, courses, activities and benefits for male students and 
male alumni. 

99. On information and belief, the disproportionately high number of females in the Women’s 
Studies program evinces the discriminatory impact on men, which Columbia has failed to 
address. 

100. Once Columbia, 1RWG, and Continuing Education chose to provide educational 
opportunities inuring to the benefit of its female students and female alumni, they were then 
required to provide equal educational opportunities for male students and male alumni so as 
to balance the dissimilar impact of Women’s Studies on males and females. 

101. Columbia, 1RWG, and Continuing Education’s provision of Women’s Studies results in 
disparities of a substantial and unjustified nature in the benefits, treatment, services and 
opportunities granted females and males with the males receiving disproportionately less. 

For example, Columbia provides disproportionately more financial assistance for the 
propagation of Feminism, which disadvantages men, than for contrary pedagogies. 

102. On information and belief, 1RWG provides disproportionately more assistance in making 
employment opportunities available to female students than males in violation of 34 C.F.R. 
106.38. 

103. The discriminatory impact of the Women’s Studies program is not counter-balanced by 
an exceedingly persuasive justification. The assertion that American females are 
disadvantaged is nothing more than a “big lie” strategy. For example: 

a. Females earn more per unit of time worked than males. The average man spends 44% 
more time working or doing work related activities than the average woman, U.S. 
Department of Labor, Bureau of Labor Statistics, Time Use Survey 2007 , Table A-l, and 
the average woman makes 77% that of the average man. If the two were paid equally for 
their time actually worked, then the pay for the average woman should be 69.5% that of 
the average man—not 77%. 

b. Females working part-time earn 115% of what part-time male workers. Denise Venable, 
The Wage Gap Myth , National Center for Policy Analysis, April 12, 2002. 
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c. Females control over a majority of the assets in America. See Lucie Schmidt and Purvi 
Sevak, Gender. Marriage and Asset Accumulation in the United States . University of 
Michigan, 2005. 

d. Females make 80% of the purchases in America. Marc Rudov, Why Women Don’t 
Negotiate . 2007. 

e. The 25 most dangerous occupations in America are 90% occupied by men. 

f. Males are 20 times more likely to be killed or injured on the job. 

g. Over all occupations, men suffer 92% of the job related deaths while making up 54% of 
the work force. US Department of Labor, Bureau of Labor Statistics, Current Population 
Survey, Employment and fatalities, by gender of worker. 2006 . 

h. Since 1973, abortion has allowed females to murder over 40 million incipient human 
beings, Center for Disease Control, Abortion Surveillance -U.S. 2004 . Table 2, often as 
a means of birth control. 

i. Females, but not men, have various excuses that permit them to significantly lessen their 
punishment for murdering their newborns (Postpartum Depression), their husbands or 
boyfriends (Battered Spouse Syndrome or Paroxysmal Insanity), and even their children 
for which society often blames the husband. 

j. Females are generally not punished for perjury in family actions, sexual harassment, rape 
cases or paternity suits. 

k. In some jurisdictions, the husband of the mother of a child born during the marriage will 
be responsible for child support even though the wife cheated on the husband and 
conceived with another man and DNA evidence can prove such. 

l. Wives receive child custody ten times more often than men, Geoffrey P. Miller, Being 
There . N.Y.U. School Law, Public Law and Legal Theory Research Paper Series, No. 22, 
July 2000, p. 11, n. 17, while initiating 70% of the divorces, Marc Rudov, Why Women 
Don’t Negotiate , 2007. 

m. Debtor prisons for nonpayment of child support incarcerate mainly men. 

n. Males generally receive more prison time than females for any crime. 

o. The life expectancy for females in America is five years longer than males. 

p. Breast cancer kills around 41,000 females a year and prostate cancer 27,000 males, yet 
there is twice as much Federal money dedicated to breast cancer than prostate cancer, and 
there are seven breast cancer drugs for every one prostate cancer drug. Catherine Amst, 
A Gender Gap in Cancer , Business Week, June 13, 2007. 

q. The United States has an office dedicated to women's health while there is not one for 
men. 

r. Nearly every boy born in America has one of the most sensitive parts of his genitalia 
removed at an age when he cannot object and without anesthesia. 

s. Social Security, Medicare, Medicaid, and welfare programs are paid for mostly by male 
taxpayers, and all have a majority of female beneficiaries. 

t. Over 52,000 American service men died in Vietnam but only eight women. 

u. Females still do not have to register for the draft. 

v. Females make up 57% of the nation’s college students but just over 51% of the 
population. 

w. Nightclubs often allow ladies in for free or a fraction of what they charge men, which 
over time adds up to a significant transfer of wealth from males to females. 
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104. The actual aim of Women’s Studies is not affirmative action but to create and perpetuate 
a legal, social and economic substratum occupied by men toiling in a Fritz Lang 
“Metropolis” like underworld. 

105. By offering only Women’s Studies, Columbia, 1RWG and Continuing Education 
denigrate and disadvantage men, effect artificial restraints on the individual opportunities for 
men, and fail to advance the full development of the talents and capacities of this nation’s 
men. 


VI. Discrimination under N.Y. Civil Rights Law § 40-c 

106. N.Y. Civil Rights Law § 40-c states that “[n]o person shall, because of... sex ... be 
subjected to any discrimination in his ... civil rights ... by any ... corporation or institution, 
or by the state or any agency ... of the state. § 40-c bars discrimination by direct or indirect 
means. 

107. The legislative intent behind § 40-c was to fulfill the State’s responsibility of assuring 
that every individual in New York is afforded equal opportunity to enjoy a full and 
productive life and that failure to provide such equal opportunity whether because of 
discrimination, prejudice, intolerance or inadequate education or training not only threatens 
the rights of New York inhabitants but menaces the institutions and foundations of a free 
democratic state. N.Y. Civil Rights Law § 40-c, Historical and Statutory Notes . 

108. Columbia University is a private educational institution of higher learning organized and 
existing under the laws of the State of New York. 

109. By discriminating against male students and male alumni with its Women’s Studies 
program, Columbia, 1RWG and Continuing Education violate N.Y. Civil Rights Law § 40-c. 

110. The Regents, Chancellor, Commissioner and President of HESC in their official 
capacities constitute agencies of the State of New York. 

111. By discriminating against male students and male alumni in approving, assisting and 
aiding Women’s Studies at Columbia, the Regents, Chancellor, Commissioner and President 
of HESC violate N.Y. Civil Rights Law § 40-c. 

VII. Injury 

112. By singling out for special benefits the religion of Feminism propagated by the Women’s 
Studies program at Columbia University, the Federal and State defendants create a 
governmental sectarian preference that infringes an unalienable right of the plaintiff class 
members. 

113. “The Religion ... of every man must be left to the conviction and conscience of every 
man; and it is the right of every man to exercise it as these may dictate. This right is in its 
nature an unalienable right.” Memorial and Remonstrance Against Religious Assessments , 
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as reproduced in the Appendix to the dissenting opinion of Rutledge, J., in Everson v. Board 
of Education , 330 U.S. 1, 63 (2 The Writings of James Madison 183-191 (G. Hunt ed. 

1901)). 

114. “The Rulers [Federal and State defendants] who are guilty of... encroachment [on that 
right] exceed the commission from which they derive their authority, and are Tyrants. The 
People who submit to it are governed by laws made neither by themselves, nor by an 
authority derived from them, and are slaves.” IcL 

115. The conduct of all the defendants in promoting only Women’s Studies effectively denies 
the members of the plaintiff class the opportunity to take Men’s Studies courses that will 
prepare and assist them for dealing with, defending against, and fighting the anti-male 
climate that is pervasive in America today. 

116. Because of the defendants’ policies and practices in advocating and furthering Feminism 
and training Feminist “storm-troopers” through the Women’s Studies program at Columbia, 
the plaintiffs face obstacles to educational access and career opportunities solely as the result 
of an accident of nature that made them men. 

117. The defendants’ contribution to the establishment and continuation of Feminism as the 
primary belief system in this society impairs the plaintiffs’ rights to fair treatment in 
employment, business, politics, the courts, the media, by the police, and before executive 
government agencies. 

118. The defendants’ advocacy and furthering of Feminism and training of Feminists 
derogates males while propagandizing the superiority of females with a harm similar, 
although not yet as egregious, as the Nazification of universities in Germany during the 
1930s when education demonized the Jews while demanding genuflection to an Aryan 
throne. 


VIII. Plaintiffs’ Class 


119. There are questions of law and fact presented in this action that are common to the entire 
class and that affect the rights of the class. 

120. This class action is maintainable under Fed. R. Civ. P. § 23(b)(2) because the defendants 
have acted on grounds generally applicable to the class, thereby making declaratory and 
injunctive relief and nominal damages appropriate to the class as a whole. 

121. The putative class in this action consists of all males who were students, full or part time, 
or alumni of Columbia University at some point in time during the three years prior to the 
filing of this action or all males who currently maintain the status of student or alumni, or all 
males who will in the future acquire the status of student or alumni. 

122. The exact number of members of the class is not known, but it is estimated to be too large 
for joinder of all members to be practical. 
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123. The Federal and State defendants are responsible for aiding the establishment of a 
religion—Feminism—at Columbia University and giving that religion their official 
imprimatur in violation of the class members’ liberty interests by de facto forcing them to 
conform to the establishment of Feminism or keep silent. 

124. All the defendants violate the equal protection rights of the plaintiff class members 
secured under the 5 th and 14 th Amendments to the U.S. Constitution. 

125. Defendants Columbia, 1RWG and Continuing Education violate Title IX to the Education 
Amendments of 1972 by denying benefits and unjustifiably discriminating against the 
plaintiff class members. 

126. Defendants Regents, Chancellor, Commissioner, President of FIESC, Columbia, 1RWG 
and Continuing Education discriminate against the class members in violation of N.Y. Civil 
Rights Law § 40-c. 

127. Roy Den Hollander, the named plaintiff and resident of New York County, is an alumnus 
of Columbia University’s Graduate School of Business. 

128. As an alumnus, Mr. Den Hollander may take courses in Continuing Education’s auditing 
program, prepare for further graduate work through its Post Baccalaureate Studies or pursue 
undergraduate studies through the School of General Studies, which offers the same courses 
with the same teachers as other Columbia undergraduate programs. 

129. Mr. Den Hollander explored these avenues for studying and benefiting from Men’s 
Studies in the Fall of 2007 but found there were no such opportunities because Columbia’s 
discriminatory practices only allow for a Women’s Studies program. 

130. Mr. Den Hollander was denied a public benefit comparable to the public benefit offered 
female alumni and female students of Columbia. 

131. The lack of a Men’s Studies program also prevents Mr. Den Hollander and other male 
alumni and male students from securing the same educational, career, and networking 
advantages that female alumni and female students can from the Women’s Studies program. 

IX. Relief Sought 

132. This Court declare that the aid and assistance provided by the Federal and State 
defendants for promoting and advocating Feminism and for training Feminists in the 
Women’s Studies program at Columbia violate the establishment clause of the 1 st 
Amendment. 

133. Enjoin the Federal and State defendants from providing any further aid and assistance for 
promoting and advocating Feminism and for training Feminists in the Women’s Studies 
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program at Columbia because such practices violate the establishment clause of the 1 st 
Amendment. 

134. Declare that the furnishing of aid and assistance by the Federal and State defendants to 
the Women’s Studies program at Columbia invidiously discriminates against the plaintiffs 
based on sex. 

135. Enjoin the Federal and State defendants from providing any further aid and assistance for 
the Women’s Studies program at Columbia because it violates the equal protection rights of 
the plaintiffs. 

136. Declare that the Women’s Studies program at Columbia discriminates against the 
plaintiffs based on sex. 

137. Enjoin Columbia, 1RWG and Continuing Education from offering to students and alumni 
any of the Women’s Studies program curriculum, activities or benefits unless an equivalent 
Men’s Studies program focusing on concerns important to men is established by Columbia. 

138. Level the playing field by either instituting Men’s Studies or eliminating Women’s 
Studies at Columbia University, which will assure that male students and male alumni are no 
longer at a disadvantage when competing with female students and female alumni for the 
benefits of society nor at a disadvantage of ending up with the worst of society’s burdens. 

139. Award nominal damages in the amount of one dollar to the class of plaintiffs and any 
other relief the Court deems proper. 

Subject Matter Jurisdiction 

140. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 1331 
because this action raises federal questions under the 5 th and 14 th Amendments to the U.S. 
Constitution and Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681 et seq. 

141. This Court has supplemental jurisdiction under 28 U.S.C. 1367(a) over the State cause of 
action, N.Y. Civil Rights § 40-c, for civil rights violations by defendants Columbia 
University, 1RWG, Continuing Education, Regents, Chancellor, Commissioner and President 
ofHESC. 


Personal Jurisdiction 


142. This Court has personal jurisdiction over the defendants in accordance with Fed. R. Civ. 
P. 4(e)(2)(C), 4(h)(1)(B), 4(i)(2), 4(j)(2)(B) and N.Y. C.P.L.R. § 307(1) & (2)(1). 

Venue 

143. This Court has venue under 28 U.S.C. 1391(b)(3) & (e)(3) and under N.Y. Civil Rights 
Law § 40-d. 
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Conclusion 


144. There are numerous problems of national importance that lie under the surface of this 
litigation in which the plaintiffs have made an initial move to compel colleges and 
universities to change policies having extensive implications for society at large. 

145. University and college Women’s Studies programs are busy across the land spreading 
prejudice and fostering animosity and distrust toward men with the result of the wholesale 
violation of men’s rights due to ignorance, falsehoods and malice. 


Dated: August 18, 2008 
New York, N.Y. 


/S/ 


Roy Den Hollander, Esq. (1957) 
Class attorney and representative 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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SUBJECT MATTER JURISDICTION 

This putative class action was brought under 42 U.S.C. § 1983 for the 
deprivation, under the color of state law, of the Plaintiffs-Appellants rights 
guaranteed by the equal protection clause of the 14 th Amendment to the U.S. 
Constitution. The Southern District Court had jurisdiction pursuant to 28 U.S.C. § 
1343(3) & (4). The Second Circuit has jurisdiction under 28 U.S.C. §1291. 

The lower court’s final order (“Opinion”), App. 62-74, which dismissed the 
First Amended Complaint (“Amended Complaint”), App. 15-58, with prejudice 
under Fed. R. Civ. P. 12(b)(6), was entered on September 29, 2008, App. 75, the 
Notice of Appeal was filed on October 10, 2008, App. 76, and the Pre-Argument 
Statement filed on October 14, 2008. 

Plaintiff-Appellant and putative class counsel, Roy Den Hollander (“Den 
Hollander”), requests oral argument. 

ISSUE FOR REVIEW 

1. While state action under the 14 th Amendment is involved in the serving of 
alcohol to persons in public-accommodation nightclubs controlled by the New 
York State Liquor Authority, is state action involved in admitting those same 
persons to the nightclubs? 
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CASE STATEMENT 

Plaintiff-appellant Den Hollander, individually and on behalf of a putative 
class of similarly situated men, appeals the Rule 12(b)(6) dismissal of an action 
brought against five New York City nightclubs (“Nightclubs”) for discriminating 
against men on “Ladies’ Nights.” During Ladies’ Nights, the Nightclubs charge 
males more for admission than females or give males less time than females to 
enter the Nightclubs for a reduced price or for free. All the Nightclubs serve 
alcohol on their premises for consumption, are extensively controlled by the New 
York State Liquor Authority (“SLA”), and are part of the New York State (“State”) 
regime responsible “for the protection, health, welfare and safety of the people” as 
it pertains to the provision of alcohol, Report of the N.Y. State Liquor Authority: 
The Modern Liquor Control System of New York State , pp. 8-9, April 12, 1933 to 
December 31, 1934. 

The Southern District Court Opinion is reported at 580 F. Supp. 2d 335 
(S.D.N.Y. 2008)(Cedarbaum, J.). The Opinion mistakenly states this is a pro se 
case when it is a putative class action. “[A] suit brought as a class action should be 
treated as such for purposes of dismissal or compromise, until there is a full 
determination the class is not proper.” See e.g. Kahan v. Rosentiel , 424 F.2d 161, 
169 (3 rd Cir. 1970); Gaddis v. Wyman . 304 F. Supp. 713, 715 (S.D.N.Y. 1969). 
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The District Court never ruled the putative class was not proper, so this case 
remains a putative class action with class counsel and not a pro se proceeding. 

FACTS 

The Nightclubs regularly hold Ladies’ Nights in which they charge males 
more for admission than they charge females or give males less time than females 
to enter the clubs for free or at a reduced price. For example, a gentleman arrives 
at 11:55 p.m. to enter one of the Nightclubs, but he only has $15—he doesn’t get in 
because the charge to him is $20. A lady standing right behind him also has only 
$15, but she breezes right in because the admission is free for her, and inside she 
can spend her $15 on alcoholic drinks of her choice. In this instance, the 
gentleman could not overcome the obstacle of entry, which put him in the same 
position as though the bar denied him an alcoholic drink. Where the gentleman has 
$20, he hands it over for admission while the lady, if she has $20, keeps it in her 
pocketbook. Flere, both have engaged in the same activity, entering a nightclub, 
but one is poorer for it. 1 

The SLA regulates not just the sale and consumption of alcohol in the 
Nightclubs but also the attendant conditions or circumstances within and without 
these public accommodations. The Nightclubs are not “private clubs” over which 

1 The District Court in an Orwellian twist characterized the deprivation to males as females 
paying reduced cover. (Opinion p. 7, App. 68). The deprivation is males paying more than 
females or investing more of their time to gain admission. 
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the SLA exercises less pervasive control. N.Y. Alcoholic and Beverage Control 
Law (“ABC”) § 3(9). The Amended Complaint, App. 15-58, alleges facts that 
demonstrate the involvement of the State with the Nightclubs. 

ARGUMENT SUMMARY 

The District Court’s Opinion, App. 62-74, decided that state action did not 
reach the Nightclubs’ treating males differently for admission than females 
because admission does not involve the serving of alcohol. By that reasoning, the 
Nightclubs could constitutionally have separate restrooms for blacks and whites 
because the Nightclubs do not serve alcohol in their restrooms. 

State action exists in the Nightclubs’ discriminatory admission policies 
because (1) the Nightclubs exercise a public function, (2) the State is responsible 
for and controls the Nightclubs, or (3) the State and the Nightclubs are entwined, 
involved in a joint activity, or the State encourages the discrimination. 

ARGUMENTS 

While state action under the 14 th Amendment is involved in the serving of 
alcohol to persons in public-accommodation nightclubs regulated by the New York 
State Liquor Authority, is state action involved in admitting those same persons to 
the nightclubs? 

The standard of review on a Rule 12(b)(6) motion to dismiss is de novo. 
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The 14 th Amendment is enforced through actions pursuant to 42 U.S.C. 

1983. 2 The purpose of civil rights actions under 42 U.S.C. 1983 is to further the 
public good and to prevent injury and wrong, Will v. Mich. Dep’t of State Police , 
491 U.S. 58, 73, 109 S.Ct. 2304, 105 L.Ed.2d45 (1989)(Brennan, J. dissenting), by 
constraining governmental action “by whatever instruments or in whatever modes 
that action may be taken.” Lebron v. Nat'l R.R. Passenger Corn, , 513 U.S. 374, 
392, 115 S.Ct. 961, 130 L.Ed.2d 902 (1995)(quoting Ex parte Virginia . 100 U.S. 
339, 346-47, 25 L.Ed. 676 (1880)). Section 1983 was enacted because state or 
local causes of action were no substitute for enforcing constitutional rights. See 
Cong. Globe . 42d Cong. 1 st Sess. 244 (1871). 

The Second Circuit has recognized a less strict state action standard where 
discrimination is based on color, Taylor v. Con. Ed. , 552 F.2d 39, 42 (2d Cir. 

1977), since in the area of such discrimination, state inaction or neutrality is often 
found as affirmative support, Lefcourt v. Legal Aid Society , 445 F.2d 1150, 1155 
n. 6 (2d Cir. 1971). Because of similar harms, the constitutional scrutiny for sex 
discrimination approaches that for color discrimination. Sex based action requires 
an “exceedingly persuasive justification.” U.S. v. Virginia , 518 U.S. 515, 524, 116 
S.Ct. 2264, 135 L.Ed.2d 735 (1996)(citation omitted). Since Virginia found sex 
discrimination nearly as harmful as color discrimination, id. at 531, it follows that 

2 The state action requirement of the 14 th Amendment also constitutes action under color of state 
law for § 1983. Brentwood Acad, v. Tenn. Sec. Sch. Ath. Ass'n . 531 U.S. 288, 295 n. 2 (2001). 
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the state action determination in sex cases should also require a lesser degree of 
government involvement, Cf Coleman v. Wagner College , 429 F.2d 1120, 1127 
(2dCir. 1970)(Friendly, J. concurring). In Seidenberg v. McSorleys’ Old Ale 
House, Inc. , 317 F. Supp. 593, 598 n. 7 (1970), the Court found there was no 
logical reason for applying different state action principles to a case involving sex 
discrimination than one involving color. 

For the purposes of 42 U.S.C. § 1983, the actions of a nominally private 
entity are attributable to the state when: 

(1) the private entity has been delegated a public function by the state; 

(2) the state is responsible for and controls the private entity; or 

(3) the state’s involvement with the entity (a) entwines the entity with state 
policies or entwines the state with the management and control of the entity, (b) the 
entity is a willful participant in joint activity with the state, or (c) the state provides 
significant encouragement, and in all these situations, (a)-(c), the private entity’s 
action is fairly attributable to the state, which can mean the entity obtained 
significant aid from the state. 

Brentwood Acad, v. Term. Secondary Sch. Ath. Ass’n , 531 U.S. 288, 296, 121 S. 

Ct. 924, 148 L.Ed.2d 807 (2001); Lugar v. Edmondson Oil Co. . 457 U.S. 922, 

937, 102 S.Ct. 2744, 73 L.Ed.2d482 (1982); Svbalski v. Ind. Group Home Living 

3 The Opinion at 5, App. 66, failed to state that a private entity’s actions are fairly attributable to 
the State when it obtains significant aid from state officials. 
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Prog., Inc. , 546 F.3d 255, 257 (2d Cir. 2008); Flagg v. Yonkers Sav. & Loan 
Ass’n , 396 F.3d 178, 187 (2d Cir. 2005). 

Two different judges in the Southern District Court of N.Y. found state 
action in a situation similar to the one here. Seidenberg v. McSorleys’ Old Ale 
House, Inc. , 317 F. Supp. 593 (1970)(Mansfield, J. granted plaintiffs’ motion for 
summary judgment)(“ McSorleys II ”); Seidenberg v. McSorleys’ Old Ale House, 
Inc. , 308 F. Supp. 1253 (1969)(Tenney, J. denied defendant’s motion for a Rule 
12(b)(6) dismissal)(“ McSorleys I ”). 4 The McSorleys’ decisions have been 
approved in other cases 5 and favorably cited by the U.S. Supreme Court in Craig v. 
Boren for the proposition that “federal and state courts uniformly have declared the 
unconstitutionality of gender lines that restrain the activities of customers of state- 
regulated liquor establishments....” Craig , 429 U.S. 190, 208, 97 S.Ct. 451, 50 
L.Ed.2d 397 (1976). The Craig decision came four years after Moose Lodge No. 
107 v. Irvis , 407 U.S. 163, 92 S.Ct. 1965, 32 L.Ed.2d 627 (1972), which dealt not 
with a New York regulatory scheme nor a public accommodation as does this case. 

The lower court’s Opinion relies on a distinction without a difference 
between McSorleys I & II and the action before this Court by stating the two 
females in McSorleys’ “were refused alcohol” and the “discrimination alleged 

4 The only significant difference between the McSorleys ’ cases and the one before this Court is 
that ladies benefit from the discrimination here. 

5 Male v. Crossroads Associates , 337 F. Supp. 1190 (S.D.N.Y. 1971), Bennett v. Dyer’s Chop 
House, Inc. , 350 F. Supp. 153 (N.D. Ohio 1972), see Bright v. Isenbarger , 445 F.2d 412 (7 th Cir. 
1971). 
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refusal to serve [them] alcohol.” (Opinion pp. 10, 11, App. 71-72). The Opinion 
argued that since the discriminatory practice in McSorleys I & II involved alcohol, 
state action existed. But nowhere in McSorleys I & II does it state the ladies were 
refused alcoholic drinks. They may have been refused lunch, cokes, boiled eggs or 
pickles; the McSorleys decisions do not specify, which means the finding of no 
state action in the Opinion rests on mere speculation. 

Further, the McSorleys holdings of state action were not dependent on 
whether alcoholic drinks were given the ladies, but as Judge Tenny said, “[t]he 
question presented ... is whether by virtue of this pervasive regulatory scheme the 
licensee may properly be considered an instrumentality of the State whose acts 
may, for the purposes of the 14 th Amendment, be considered the acts of the State 
itself.” McSorleys I . 308 F. Supp. 1253, 1257. Both McSorleys I & II held it did. 

Under the reasoning of the lower court in this case, McSorleys’ bar could 
have avoided serving females by simply charging them hundreds of dollars to 
enter. That would have kept most of them out. 

1. Public Function 

“[W]hen private individuals or groups are endowed by the state with powers 
or functions governmental in nature, they become agencies or instrumentalities of 
the state and subject to its constitutional limitations.” Evans v. Newton , 382 U.S. 


296, 299, 86 S.Ct. 486, 15 L.Ed.2d 373 (1966). State action may be found in 
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situations where an activity that traditionally has been the exclusive, or near 
exclusive, function of the state has been contracted out to a private entity. Jackson 
v. Metro. Ed. Co. . 419 U.S. 345, 352, 95 S.Ct. 449, 42 L.Ed.2d 477 (1974); 
Horvath v. Westport Library Ass’n , 362 F.3d 147, 151 (2d Cir. 2004). 

Since Prohibition, N.Y. State has exercised responsibility for and exclusive 
control over alcohol, except where State action might conflict with certain 
provisions of the U.S. Constitution, 44 Liquormart, Inc, v. Rhode Island , 517 U.S. 
484, 515, 116 S.Ct. 1495, 134 L.Ed.2d 711 (1996). “[T]he State, in accepting 
Prohibition, had rejected the old, excise method of liquor control; and then in 
ratifying the Twenty-First Amendment, had also rejected Prohibition.” Report of 
the N.Y. SEA , p. 6, April 12, 1933 to December 31, 1934. The State established a 
system of broad control to prevent a recurrence of the conditions on which 
Prohibition was based. Id at pp. 6-8. The State can at any time change the 
arrangement and take unto itself the functions of all its private entity surrogates. 
McSorlevs 11 .317 F. Supp. 593, 599-600 (1970); see N.Y. State Moreland 
Commission on the ABC Law . Study Paper No. 4, pp. 33, 39, October 27, 1963. 
The State could even go dry if it wished as it did on January 16, 1920 with passage 
of the Mullen-Gage Law to enforce prohibition. Report of the N.Y. SLA , p. 5, 
April 12, 1933 - December 31, 1934. 
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The power of the State to control not just the sale and consumption of 
alcohol but the circumstances in which such occurs is an exercise of the ultimate 
sovereignty of a state. See Crane v. Campbell 245 U.S. 304, 308, 38 S.Ct. 98, 62 
L.Ed. 304 (1917). “[T]he regulation of the liquor traffic is one of the oldest and 
most untrammeled of [state] legislative powers.” Goesaert v. Cleary , 335 U.S. 

464, 465, 69 S.Ct. 198, 93 L.Ed. 163 (1948), overruled on different grounds, Craig , 
429 U.S. 190, 210 n. 23. N.Y. State has absolute power to prohibit totally the sale 
of alcohol, broad power to control the times, places and circumstances under which 
alcohol is sold by the Nightclubs; and even to arrogate to the State the entire 
business of distributing and selling alcohol to its citizens. Seagram & Sons, Inc, v. 
Hostetter . 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 701 (1965), overruled 
in part on different grounds, Elealy v. Beer Inst. , 491 U.S. 324, 342, 109 S.Ct. 

2491, 105 L.Ed.2d 275 (1989). 

The State has chosen to delegate some of its exclusive functions to the 
Nightclubs for operating premises where persons can purchase and consume 
alcohol. The Nightclubs, therefore, exercise a public function by which they are 
entirely dependent upon State decisions to operate successfully. See Flagg Bros. , 
436 U.S. at 158-59 (public function exists when there exists a history of exclusive 
government activity). 

The State could have decided after prohibition to set up and operate on¬ 
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premise retailers itself. In that situation, the different treatment of customers for 
admission would clearly constitute state action. There’s no logical reason that 
because the State chose to delegate its public function to corporations operating 
under the State’s control that state action somehow disappears, except when a 
nightclub refuses to serve certain customers alcoholic drinks. See Horvath , 362 
F.3d at 151. 

In Evans v. Newton . 382 U.S. 296, 86 S.Ct. 486, 15 L.Ed.2d 373 (1966), a 
city transferred a park’s operations to private persons—the city delegated its public 
function. While New York hasn’t delegated all its public function, since it still 
maintains comprehensive control over nightclubs, the State can at any time take 
back its granted privileges and set up a state run monopoly. McSorleys II , 317 F. 
Supp. 593, 599-600; see N.Y. State Moreland Commission on the Alcoholic 
Beverage Control Law , Study Paper No. 4, pp. 33, 39, October 27, 1963. 

The discrimination in Evans was the park’s admission policies under the 
operation of private individuals. The private operators became city agents, and just 
as the city could not discriminate in admission or in sweeping, manicuring, 
watering, patrolling, and maintaining the park, neither could the city’s agents. 
Evans , 382 U.S. at 301. “[W]hen private individuals or groups are endowed by the 
State with powers or functions governmental in nature, they become agencies or 
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instrumentalities of the State and subject to its constitutional limitations.” Evans , 
382 U.S. at 299. 

When the State endowed the Nightclubs with the governmental sovereignty 
of providing alcohol for on-premise consumption, they were granted a public 
function, and the Nightclubs, just as the State if it provided alcohol for on-premise 
consumption, cannot discriminate in admission or employee hiring or in supplier 
contracting or in charging different prices to different customers or in many other 
activities. When a private party carries out the functions of government, it steps 
into the shoes of the government and becomes a state actor for all discriminatory 
activities. See Marsh v. Alabama , 326 U.S. 501, 507-08, 66 S.Ct. 276, 90 L.Ed. 
265 (1946). 

2. State Control and Responsibility 

While licensing and regulation by a state does not mean state action, neither 
does it mean no state action. “[Governmental authority may dominate an activity 
to such an extent that its participants must be deemed to act with the authority of 
the government and, as a result, be subject to constitutional constraints.” 
Edmonson v. Leesville Concrete Co. . 500 U.S. 614, 620, 111 S.Ct. 2077, 114 
L.Ed.2d 660 (1991). State action also exists where the deprivation of rights are 
caused by a person for whom the State is responsible. Lunar v. Edmondson Oil 
Co. . 457 U.S. 922, 937. 
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Alcohol regulation controls more than the substance itself. Joseph R. 
Gusfeld, Symbolic Crusade: Status Politics and the American Temperance 
Movement . 37 (1986). State supervision of alcohol is a form of state control— 
political, economic and moral—over the activity, lifestyle or expression that 
alcohol tends to accompany. With the passage of the 2L l Amendment, New York 
acquired the responsibility for handling its liquor problems and the responsibility 
to “meet the diverse need of the cosmopolitan population of the State,” Report of 
the N.Y. SLA , p. 5, 6, April 12, 1933 to December 31, 1934. In order to fulfill its 
duty, New York enacted the Alcohol Beverage Control Act and created the SLA to 
meet its responsibility of forestalling “the return of the evils which flourished in 
the pre-Prohibition period” and for the purpose of “fostering and promoting 
temperance” and “respect for and obedience to the law.” Id. at 8. New York’s 
“[rjegulatory intervention in the liquor business is designed to promote public 
rather than private interests.” Moreland Commission on ABC Law , No. 4, p. 30. 

Whether activities surrounding alcohol consumption are permitted is strictly 
a matter of state concern, Fenton v. Tedino , 78 Misc. 2d 319, 320, 356 N.Y.S.2d 
397 (Sup. Ct. 1974), because the states exercise control over the circumstances 
under which alcohol is sold, see 44 Liquormart , 517 U.S. at 515. N.Y. State’s 
power to control alcohol and its attendant conditions falls under its police power, 
which the State uses to fulfill its duty to protect the social order, lives, safety and 
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health of its citizens. ABC Law § 2; Report of the N.Y. SLA , pp. 8, 9; see Calvary 
Presbyterian Church v. SLA . 245 A.D. 176, 178, 281 N.Y.S. 81 (4 th Dept. 1935), 
aff’d, 270 N.Y. 297 (1963). 

N.Y. State’s control and responsibility reach well beyond the serving of an 
alcoholic drink to the level of a club’s lighting, the view within, advertising, 
reputation of the owners, citizenship of the employees, moral character of the 
customers, the interior floor plan, the exterior blueprint, block-plot diagram, the 
landlord, type of building, history of the building’s prior use, number and 
positioning of tables and chairs, manager, principals, principals’ spouses, the 
people with whom the owners associate, finances, waitress outfits, noise levels 
outside a club, parking and traffic congestion, and any other circumstances relevant 
to the “public interest” that “may adversely affect the health, safety and repose” of 
citizens. ABC Law § 64(6-a); SLA Rules, 9 N.Y.C.R.R. Pt 48; SLA Handbook 
Retail Licensees, p. 5. The SLA even has “the power to alter ... the industry’s 
structure ... the industry’s behavior, by prescribing and proscribing specific 
dimensions of business conduct.” Moreland Commission on the ABC Law , No. 4, 
p. 6, which logically includes admission policies. 

Clearly the SLA doesn’t just grant licenses or subject to regulation the 
serving of alcohol in the Nightclubs, rather it prescribes and proscribes the limits 
and conditions for what takes place within and without the Nightclubs and the 
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circumstances surrounding their business operations. Without State approval, the 
Nightclubs could not sell alcohol, and, as the Amended Complaint at ^ 15, 50, 
App. 16, 21, alleges, without alcohol the Nightclubs would fail economically. 6 So 
in order to survive and make their owners money, the Nightclubs voluntarily join 
New York’s pervasive regulatory scheme that dominates the on-premise 
consumption of alcohol. “Liquor licensing laws are only incidentally revenue 
measures; they are primarily pervasive regulatory schemes under which the State 
dictates and continually supervises virtually every detail of the operation of the 
licensee’s business. Very few, if any, other licensed businesses experience such 
complete state involvement.” Moose Lodge , 407 U.S. 163, 184-85 (Brennan, J. 
dissenting). 

The Opinion at pp. 8, 10, App. 69, 71, relies, in part, on the majority opinion 
in Moose Lodge to find that the SLA’s control over the Nightclubs is insufficient 
to impact the discrimination against men during admission. Moose Lodge , 
however, was not about a public accommodation as the Nightclubs are in this case. 
It is no surprise, therefore, that Moose Lodge did not find state action, and that its 
majority opinion is not applicable to this case, since the very purpose of a private 
club liquor license is to allow individuals to associate with whom they wish as 

6 The Opinion at p. 6, App. 67, made a finding of fact that this allegation was speculative, but on 
a Rule 12(b)(6) motion, the allegations are assumed true. Beside, if the provision of alcohol was 
not crucial to the economic success of the Nightclubs, then they would not pay the hefty fees to 
the State and put up with bureaucrats telling them how to run their businesses. 
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though they were in their own home. The proverbial right of a homeowner to 
discriminate in choosing whom he shall invite to dinner has nothing to do with the 
Nightclubs’ discrimination. McSorleys II , 317 F. Supp. at 604, see Shelley v. 
Kraemer , 334 U.S. 1, 13, 68 S.Ct. 836, 92 L.Ed. 1161 (1948). Public 
accommodations for which a state is responsible and over which it exercises 
pervasive control are not permitted to treat different groups differently—they are 
required to treat all their customers similarly. 

3. Entwinement, Joint Activity and Encouragement 

The Nightclubs discriminatory admission policies are fairly attributable to 
the State because the SLA exercises pervasive control over the Nightclubs, which 
reaches from the handing over of an alcoholic drink, through the premises to the 
door, and outside onto the sidewalks and streets by the Nightclubs. The SLA also 
provides the Nightclubs significant aid. 

The SLA’s exercise of power reaches the Nightclubs’ admission policies. 
SLA Rule § 48.3 requires the Nightclubs to abide by state regulations, such as 
N.Y. Civ. Rights Law § 40-c(2): “No person shall, because of... sex ... be subject 
to any discrimination ...,” and N.Y. Exec. Law § 296(2)(a) that makes it unlawful 
for public accommodations to deny advantages or privileges based on sex. Both of 
these statutes would likely prohibit discriminatory admission policies. ABC § 

65(4) forbids discrimination on the basis of color, religion, or creed. ABC Law § 2 
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requires the SLA to promote the “public convenience and advantage”—“a broad 
administrative standard that confers considerable latitude on the” SLA, Moreland 
Commission on the ABC Law , Study Paper No. 4, p. 5. Discrimination against 
either sex is not a public convenience or advantage and falls within the pervasive 
power of the SLA. McSorleys II , 317 F. Supp. 593, 601. Since different treatment 
amounts to discrimination, Reed v. Reed , 404 U.S. 71, 75-77, 92 S.Ct. 251, 30 L. 
Ed.2d 225 (1971), admission practices treating males and females differently are 
discriminatory, and all such practices by the defendants are within the SLA’s 
power to stop. 

Other controls over admission policies are ABC Law § 65-b(l)(c) and 
(2)(b), which require each Nightclub to examine a customer’s identification as a 
precondition for admission to where the sale of alcohol is restricted to persons 21 
or older, as with the Nightclubs. SLA Rule § 48.2 holds the Nightclubs 
responsible for conduct on their premises, including the admission of minors. And 
the SLA has the power to impose further restrictions, including on admissions, as 
would in its judgment best serve the public interest. SLA Rule § 48.5. 

(a) Entwinement 

The entwinement analysis focuses on the number and types of contacts 
between the government and the ostensibly private wrongdoer or the practices that 
allegedly violate the U.S. Constitution. The more the contacts, the less they need 
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to directly connect with the deprivation of rights; the fewer the contacts, the closer 
in proximity they need to be to the abridgement of rights. 7 8 

A nominally private entity may be a state actor when it is entwined with 
government policies or when the government is entwined in its management, 
workings, or control. Brentwood Acad. , 531 U.S. 288, 296. The line between 
private and state action is drawn, in part, to avoid the imposition of responsibility 
on a state for conduct it could not control. Id. at 295 (citing Nat. Col. Athletic 
Ass hi v. Tarkanian , 488 U.S. 179, 191,109 S.Ct. 454, 102 L.Ed.2d469 (1988)). 
The SLA, as shown supra, has plenty of control over the Nightclubs. 

When the deprivation of constitutional rights occur in the pervasive control 
settings of alcohol retailing for on-premise consumption, and the Nightclubs 
engage in discriminatory practices in order to maximize their State franchise 

o 

value , the State has a role, and is obligated to prevent discrimination in violation 


7 The Opinion at p. 8 relied in part on Hadges v. Yonkers Racing Corn. , 918 F.2d 1079, 1083 (2d 
Cir. 1990), to find no close nexus or entwinement of the Nightclubs with the State. Hadges deals 
with a jockey denied permission to race. It does not involve the higher level of scrutiny given 
sex discrimination cases. When the level of scrutiny is high, the requirement of state action may 
be mitigated. See Coleman v. Wagner College , 429 F.2d 1120, 1127 (2d Cir. 1970)(Friendly, J 
concur). Yet the Opinion found Hadges more on point than McSorlevs 1 & II that deal with on¬ 
premise retailers of alcohol and sex discrimination. Racetracks are not controlled by the SLA. 
Further, horse racing is not a State franchise, Madden v. Queens County Jockey Club, Inc. , 296 
N.Y. 249, 254-55, 72 N.E.2d 697 (1947), as is the on-premise sale and consumption of alcohol. 

8 In New York, a franchise is a special privilege, conferred by the State on an individual, which 
does not belong to the individual as a matter of common right. Madden v. Queens County 
Jockey Club, Inc. , 296 N.Y. 249, 255, 72 N.E.2d 697 (1947). A franchise creates a privilege 
where none existed before primarily to promote the public welfare, hi There was no inherent 
right in New York State under the common law to engage in the sale of intoxicating beverages, 
McSorlevs II, 317 F. Sunn. 593. 599. 
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of N.Y. Civ. Rights § 40-c and N.Y. Exec. § 296(2)(a). The SLA’s broad authority 
to revoke or deny renewal of a franchise for reasons deemed by it to serve the 
“public convenience and advantage” includes the prevention of unjustified 
discrimination in the exercise of the privilege granted the Nightclubs. 

The scope of New York’s regime is comprehensive because the State, if it so 
chose, could expropriate the Nightclubs activities unto itself. None of the 
governmental authority over nursing homes in Blum v. Yarctsky . 457 U.S. 991, 

102 S.Ct. 2777, 73 L.Ed.2d 534 (1982), or over utilities in Jackson v. Metro. Ed. , 
419 U.S. 345, could prevent the discriminatory practices in those cases, but that’s 
not the situation here. New York State so completely controls the Nightclubs as to 
convert their discrimination into state action. Where a private entity operates its 
service under the pervasive supervision of the government, its “authority derives in 
part from the Government’s thumb on the scales, and the exercise of that power by 
private persons becomes closely akin, in some respects, to its exercise by 
Government itself.” Public Utilities Commission of D.C. v. Poliak . 343 U.S. 451, 
462 n. 8, 72 S.Ct. 813, 96 L.Ed. 1068 (1952)(private entity remained subject to the 
Fifth Amendment because of the surveillance which federal agencies had over its 
affairs)(citation omitted). 

“The state license enables the [Nightclubs] to engage in discriminatory 
conduct in the exercise of [their] franchise rights. To put it another way, without 
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the state license to serve [alcohol], defendants] here could never have 
discriminated .... The license ... becomes a license to discriminate.” McSorleys II , 
317 F. Supp. at 598. The Nightclubs’ abilities to economically survive and prosper 
depends on New York State’s police power permitting them to retail alcoholic 
beverages for consumption on their premises. (Amended Complaint ^ 15, App. 

16). Without the privilege to retail alcohol, the Nightclubs would not be in a 
position to discriminate against men because without alcohol, virtually no one 
would frequent their establishments. The defendants would soon be out of 
business. (Amended Complaint ^ 50, App. 21). 

Constitutional standards are invoked “when it can be said that the State is 
responsible for the specific conduct of which the plaintiff complains,” Blum , 457 
U.S. 991, 1004 (emphasis added). The Second Circuit has cautioned that 
according to Brentwood the concept of responsibility is not to be read narrowly in 
the context of the state action inquiry. Horvath , 362 F.3d 147, 154. Since the 21 s1 
Amendment gave New York the “responsibility of handling its liquor problems,” 
Report of the N.Y. SLA , p. 5, by not exercising that responsibility through its 
comprehensive authority to put an end to the defendants’ discriminatory practices, 
the SLA is responsible for the continuing rights violations. See McSorleys II , 317 
F. Supp. 593, 599 (“the state has continued annually to renew defendant’s license 
over the years despite its open discrimination against women, without making any 


20 



SA106 


effort in the exercise of the broad authority granted it, to remedy the discrimination 
or revoke the license which defendant must have in order to practice it.”). Here, 
the State “by its inaction ... has not only made itself a party” to the discrimination, 
but has “elected to place its power, property and prestige behind the admitted 
discrimination.” Burton v. Wilmington Parking Authority , 365 U.S. 715, 725, 81 
S.Ct. 856, 6 L.Ed.2d 45 (1961). 

In reality, the Nightclubs would not be recognizable entities without the 
State, see Brentwood Acad, at 300, and are acting as the instrumentality of the 
State. Since the State could not constitutionally discriminate on admission, neither 
can the defendants. 

(b) Joint Activity 

When the State has so far insinuated itself into a position of interdependence 
with a private entity, it must be recognized as a joint participant in the challenged 
activity. 9 Burton , 365 U.S. 715, 725 (restaurant in public building discriminated 
on basis of color). Interdependence is found when the state provides benefits to 
private entities as with the lease to government property in Burton and the lending 


9 The Opinion at pp. 9-10 states joint participation must be in a service that the State would 
provide if the private Nightclubs did not. “Should all options consistent with a private system 
[of alcohol vendors] be rejected, a full-fledged state monopoly would remain as a final solution.” 
Moreland Commission on the ABC Law . Study Paper No. 4, p. 39. 
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of textbooks to private schools in Norwood v. Harrison , 413 U.S. 455, 93 S.Ct. 
2804, 37 L.Ed.2d 723 (1973)(private schools discriminated based on color). 10 

The Nightclubs, as the restaurant in Burton and the schools in Norwood , do 
not receive any direct financial aid from the State. The Nightclubs do not lease 
their premises from the government, as the restaurant in Burton did, but the State 
approves or disapproves their locations, the buildings, the buildings’ history and 
the landlords. Further, the Nightclubs do, in effect, lease property from the SLA in 
the form of a franchise for alcohol sales and consumption. The SLA also provides 
an economic benefit as real as textbooks by restricting competition through 
limiting the number of nightclubs and controlling their locations. ABC Law §§ 2, 
17(2); Moreland Commission on the ABC Law . Study Paper No. 4, pp. 4, 5. 

Restrictions on entry into the market confers on the Nightclubs a significant 
state-derived benefit that also approximates the state support provided by the lease 
involved in Burton . Burton , 365 U.S. at 724; McSorleys II , 317 F. Supp. at 602. 
The State’s control over entry give the Nightclubs an extremely valuable franchise. 
The alcohol industry in New York has the highest degree of economic protection. 


10 In both these cases, the government knew or should have known the private entities engaged in 
intentional discrimination, so the motives of the private parties were attributed to the 
government. So too the SLA knows or should know of the Nightclubs intentional 
discrimination. “[Tjhose who engage in the sale of intoxicants do so with the knowledge that 
their business conduct will be subject to constant scrutiny. ...” 17 Cameron St. Restaurant 
Com, v. New York State Liquor Authority. 48 N.Y.2d 509. 512. 423 N.Y.S.2d 876 
(1979)(emphasis added). When government deliberately fails to eliminate discrimination, then 
judicial protection should be extended more broadly. 
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which provides its participants with substantial windfalls on their “franchise 
values.” Moreland Commission on the ABC Law , Report and Recommendations, 
p. 27, January 3, 1964. The stringent government supervision and protection of 
New York’s alcohol industry arbitrarily creates and maintains high franchise 
values. Moreland Commission on the ABC Law , Study Paper No. 4, p. 14. 

“Franchise value equals the present discounted value of future income 
expected to be earned by licensees and which is attributable to possession of a 
license.” Id at p. 16. The fewer number of licensees in the market, the greater 
will be the expected earnings. Id. In unregulated industries with low entry 
barriers, the increase in income, population, or demand will cause new firms to 
enter, but not so with the alcohol industry, id at p. 21, because State power 
protects the franchise value of licensees, such as the Nightclubs. Without their 
franchises from the SLA, next to no one would attend the Nightclubs on Ladies 
Nights or any other nights. (Amended Complaint ]f]f 15, 50, App. 16, 21). 

There is a tendency by the SLA to protect the economic interests of already 
licensed premises, such as the Nightclubs, by renewing their licenses while 
denying applications of new entrants in the general area when establishments have 
made large investments and local population and usage has not increased. Cf. e.g. 
William H. Van Vleck, Inc, v. Klein . 50 Misc. 2d 622, 271 N.Y.S.2d 64, 67, 69 
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(Sup. Ct. 1966). In effect, the State is providing the Nightclubs an indirect subsidy 
of immense economic value. 11 

In Burton , the government could have affirmatively required the restaurant 
to abide by the 14 th Amendment as a consequence of the restaurant’s involvement 
with a government facility. Burton , 365 U.S. 715 at 725. The SLA also has the 
power under State law and its Rules to put a stop to the defendants’ practices. In 
fact, no state may effectively abdicate its responsibilities by either ignoring them or 
by merely failing to discharge them whatever the motive may be. Burton , 365 U.S. 
715 at 725. “It is of no consolation to an individual denied the equal protection of 
the laws that it was done in good faith.” Id 

The State also benefits from Ladies’ Nights discrimination through its 
interest of a proprietary nature in the Nightclubs. One definition of “proprietary” 
is possessing dominion over a thing. Black’s Law Dictionary , 5 th ed. The State 
can revoke, cancel or suspend the Nightclubs’ privilege to sell alcohol, which is the 
very lifeblood of their business. 12 (Amended Complaint U 15, App. 16). But as 
long as the State assents to the Nightclubs’ operations and their discriminations, 


11 The Nightclubs sell mix drinks at around $12 each, but the actual cost of such drinks are 
around $ 1. Thanks to the SLA, the defendants have a privilege to mint julep money. Regardless 
of whether the Nightclubs have a right to act free of constitutional restraints, it is clear that the 
State, through the SLA, has no authority to provide valuable privileges to those who infringe the 
exercise of constitutional rights. See, Norwood v. Harrison , 413 U.S. 455, 466. 

12 The State must approve any transfers of ownership, change in principals, and financing. ABC 
Law §§ 99-d(2)(3). 
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the State benefits from Ladies’ Nights discrimination, which does not substantially 
serve an important State interest. 

Ladies’ Nights make the Nightclubs money by increasing the number of 
customers; otherwise, the clubs would not hold them. By attracting more 
customers on Ladies’ Nights, the Nightclubs sell more alcohol, which means they 
have to buy more. The State levies excise taxes on those purchases, so the 
Nightclubs end up paying more alcohol taxes because of Ladies’ Nights. 13 The 
taxes are commingled with SLA license fees and fines into a common fund held by 
the State Comptroller. ABC § 125. The fund from alcohol taxes and license fees 
are distributed to municipalities. 1936 Op. Atty. Gen. 188. Where a private 
party’s profits would suffer without discrimination and so too would a state’s 
financial position, it supports the conclusion that a state should be charge with the 
discriminatory actions. Rendell-Baker v. Kohn , 457 U.S. 830, 843, 102 S.Ct. 

2764, 73 L.Ed.2d 418 (1982). 

In the present case “as in [Burton], ‘the State has so far insinuated itself into 

a position of interdependence ... that it must be recognized as a joint participant in 

the challenged activity, which, on that account, cannot be considered to have been 

so purely private as to fall without the scope of the Fourteenth Amendment.’” 

13 The Opinion at p. 9 relies on Hadges v. Yonkers Racing Corn. . 918 F.2d 1079, 1082 (2d Cir. 
1990) for finding the Nightclubs’ license fees do not benefit the State and so no state action. The 
Opinion, however, did not address the alcohol tax benefits. In Hadges the racetrack’s tax credit 
had no connection whatsoever with not hiring a jockey—the discrimination charged. Here, 
Ladies’ Nights discrimination actually directly increases tax revenues to the State. 
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Coleman v. Wagner College , 429 F.2d 1120, 1127 (Friendly, J. 
concurring)(quoting Burton , 365 U.S. at 725). The Nightclubs operate as willful 
participants with the SLA in controlling not just the sale and consumption of 
alcohol but the attendant circumstances in order to fulfill the State’s responsibility 
to promote temperance in consumption and respect for and obedience to the law. 
ABC Law § 2. The Nightclubs are doing the State’s work under the State’s control 
and supervision. 

(c) Encouragement 

Where the state engages in conduct having the effect of encouraging, 
tolerating or acquiescing in the discrimination, the 14 th Amendment may be 
invoked. See Reitman v. Mulkev . 387 U.S. 369, 375, 87 S.Ct. 1627, 18 L.Ed.2d 
830 (1967). The state does not have to expressly or specifically authorize, 
command or support the discriminatory conduct. McSorleys II , 317 F. Supp. at 
596. “Where the state has become sufficiently involved, its inaction, acquiescence 
or continuation of its involvement under circumstances where it could withdraw, 
may be sufficient.” Id (citing Burton , 365 U.S. at 725). The State does not have 
to coerce or even encourage the discriminatory practice if “the relevant facts show 
pervasive entwinement to the point of largely overlapping identity” between the 
State and the entity alleged to be a state actor. Florvath , 362 F.3d at 154 (quoting 
Brentwood , 531 U.S. at 303). As argued supra in (a), the State and the Nightclubs 


26 



SA112 


are pervasively entwined. 

The Opinion at p. 8 finds no State encouragement by ignoring the 
requirement in Burton , 365 U.S. at 722, “to sift through and weigh the facts” for 
any state action determination because the issue does not “lend itself to formulaic 
applications.” The Opinion relies on two factually inapposite cases in which the 
government only performed “routine oversight functions” of the private entities; 
therefore, the government was not pervasively entwined, so state action required 
the government to actually order the discriminatory practices, which the states did 
not. In Tancredi v. Metropolitan Life Ins. Co. , 316 F.3d 308, 313 (2d Cir. 2003), 
the state permitted an insurance company to change its legal entity from a mutual 
membership to a domestic stock corporation. The deprivation alleged was that the 
change resulted in the taking of the members’ property. The Second Circuit found 
no state action because the state was not “entwined in MetLife’s management” and 
had not ordered the change. Id at 313. In Am. Mfrs. Mut. Ins. Co. v. Sullivan , 526 
U.S. 40,119 S.Ct. 977, 143 L.Ed.2d 130 (1999), Pennsylvania’s workers 
compensation program allowed private insurers to withhold medical payments 
pending a review by a private agency of whether the medical care was necessary. 
The plaintiffs alleged that the insurers’ withholding constituted a taking. The 
Supreme Court found there was no close nexus between the state and private 
insurers and the state had not ordered the withholding. Id at 52. The government 
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involvement in these two cases does not come near the SLA’s involvement with 
the Nightclubs. 

The government did not order the private restaurant in Burton to 
discriminate against blacks, but it had placed the restaurant in a position in which 
citizens could reasonably view the restaurant’s acts as authorized by the 
government. The SLA’s extensive involvement with the Nightclubs, continuing 
oversight of their operations, and repeated renewal of their licenses, puts its mark 
of imprimatur on discrimination during Ladies Nights and thereby actually 
encourages it and, in effect, authorizes it. See McSorleys II , 317 F. Supp. 593, 

599, 603. 

Also in Burton , the government failed to exercise its responsibilities to 
prevent discrimination and thereby acquiesced in it. “[N]o State may effectively 
abdicate its responsibilities by either ignoring them or by merely failing to 
discharge them whatever the motive may be.” Burton , 365 U.S. at 725. The SLA, 
by standing on the sidelines and doing nothing to prevent the Nightclubs from 
violating the N.Y. State Civil Rights and Human Rights Laws, is acting in a non¬ 
neutral fashion that encourages discrimination just as some policemen in the deep- 
south stood by and watched the Ku Klux Khan beat civil rights workers. The SLA 
most assuredly knows of the preferential treatment females receive on Ladies’ 
Nights, but has made no effort through the exercise of the broad authority granted 
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it to remedy the discrimination, levy fines, or suspend, revoke, or deny renewal of 
the licenses that the defendants must have in order to practice their discrimination. 
The State has not only abdicated its responsibility, but in repeatedly renewing 
licenses, affirmatively approves the discriminatory practices of the defendants. 
This directly contravenes the SLA’s duty to assure the defendants conform to all 
applicable government regulations, 9 N.Y.C.R.R. § 48.3, which the SLA has the 
power to enforce. 

In effect, the SLA established a de facto standard, Am. Mfrs. Mut. Ins. Co. 
v. Sullivan , 526 U.S. 40, 52, 14 that for practical purposes obviates New York’s 
laws against sex discrimination by the Nightclubs when such discrimination in 
admissions violate the civil rights of men. As a result, the SLA provides not just 
its stamp of approval for the discrimination, but an impetus for continuation of the 
practice, which financially benefits both the State and the Nightclubs. 

Official encouragement can also result from a practice followed as a matter 
of course to an extent that it has the force of law. For example, the accepted 
custom of government officials in the Deep South during the 1950s and 60s to 
discriminate against blacks encouraged similar activities by private actors. Cf 
Lombard v. Louisiana . 373 U.S. 267, 83 S.Ct. 1122, 10 L.Ed.2d 338 (1963). 

14 The Supreme Court in American ruled that the alleged discriminatory practices, like the ones 
in Blum , “tum[ed] on . . . judgments made by private parties” without “standards . . . established 
by the State,” Blum v. Yaretsky , 457 U.S. 991, 1008, and without state standards, there was no 
state action. 
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Today, after 40 years of lobbying and intimidation, the special interest group called 
“Feminism” has succeeded in creating a customary practice in governmental 
institutions at the federal, state and local levels in which the invidious 
discrimination of men is the accepted and preferred mode of behavior. That 
customary practice has resulted in the Nightclubs charging males more for 
admission than females while the SLA stands idly by. If there is any question as to 
the reality of this customary practice, just switch the sexes. Would the SLA and 
the courts permit Nightclubs to charge females more for admission than males? 

The vast majority of customers to the Nightclubs are 20 to 30 years old. 
Females in their twenties and working in New York City make 117% that of their 
male counterparts. Sam Roberts, Women Earning More , N.Y. Times, Aug. 3, 

2007. It seems fairer to charge more of those who make more than of those who 
make less, but that is not what is happening. 

CONCLUSION 

The lower court’s Opinion in effect brings back the political versus social 
rights theory of the 18 th century. In the Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 
27 L.Ed. 835 (1883) and Plessv v. Ferguson . 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 
256 (1896), the U.S. Supreme Court justified discrimination against people of 
darker skin complexion on the theory that the Constitution only guarantees 
political or civic equality, which is the purview of government, but not equality in 
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social rights, the area of private action and choices. The lower court’s Opinion 
parallels this bankrupt theory in the realm of sexual distinctions rather than color. 
Today, males can be charged any price to enter the social mingling of a nightclub 
while females walk in for free because nightclubs, even though they are 
pervasively regulated by a state liquor authority, can constitutionally choose to 
charge males more than females. Nightclubs would not dare charge females more 
because of the social climate in modern day America. So nightclubs, and any other 
public accommodation, can now constitutionally ban males by charging them a 
steep enough price so that none other than what’s left of the Wall Street Moguls 
could afford to attend. 

The Civil Rights and Plessy decisions provided the legal basis for 70 years 
of ignorance and prejudice that institutionalized itself in every area of society 
where people interacted with each other. The lower court’s Opinion has laid the 
same foundation for discriminating against males in every area of society that is 
not directly under the control of government or in which state law does not 
explicitly prohibit discrimination. 15 

Ironically, it was the failure of state laws to provide equal protection to their 
citizens following the Civil War that resulted in the passage of the Ku Klux Klan 
Act of 1871, 42 U.S.C. § 1983. The lower court’s narrow reading of the 1871 Act 

15 Only 28 states have some constitutional or statutory provisions against sex discrimination. 90 
A.L.R.3d 158, §1; 14 C.J.S. Civil Rights, §41. 
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once again effectively leaves to the states the responsibility of protecting their 
citizens from discrimination. The lower court has opened the door for states, if 
they so choose, to stand idly by while nominally private persons deprive the rights 
and privileges of others—this time men. 

Plaintiff-Appellant Den Hollander requests the dismissal be vacated. 


Dated: March 13, 2009 


Roy Den Hollander, Esq. 
Attorney and representative of 
putative plaintiff-appellant class 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
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ADDENDUM OF CONSTITUIONAL PROVISIONS, STATUTES, RULES 

AND REGULATIONS 

14 th Amendment to the U.S. Constitution, Section 1 

All persons bom or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

42 U.S.C. $ 1983. Civil action for the deprivation of rights 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except that in any action brought 
against a judicial officer for an act or omission taken in such officer's judicial 
capacity, injunctive relief shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District of Columbia shall be 
considered to be a statute of the District of Columbia. 
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N.Y. Civ. Rights Law § 40-c(2) 

No person shall, because of race, creed, color, national origin, sex, marital status, 
sexual orientation or disability, as such term is defined in § 292 of the executive 
law, be subjected to any discrimination in his or her civil rights, or to any 
harassment, as defined in § 240.25 of the penal law, in the exercise thereof, by any 
other person or by any finn, corporation or institution, or by the state or any 
agency or subdivision of the state. 

N.Y. Exec. Law § 296(2)(a) 


It shall be an unlawful discriminatory practice for any person, being the owner, 
lessee, proprietor, manager, superintendent, agent or employee of any place of 
public accommodation, resort or amusement, because of the race, creed, color, 
national origin, sexual orientation, military status, sex, or disability or marital 
status of any person, directly or indirectly, to refuse, withhold from or deny to such 
person any of the accommodations, advantages, facilities or privileges thereof, 
including the extension of credit, or, directly or indirectly, to publish, circulate, 
issue, display, post or mail any written or printed communication, notice or 
advertisement, to the effect that any of the accommodations, advantages, facilities 
and privileges of any such place shall be refused, withheld from or denied to any 
person on account of race, creed, color, national origin, sexual orientation, military 
status, sex, or disability or marital status, or that the patronage or custom thereat of 
any person of or purporting to be of any particular race, creed, color, national 
origin, sexual orientation, military status, sex or marital status, or having a 
disability is unwelcome, objectionable or not acceptable, desired or solicited. 

ABC Law § 2 


It is hereby declared as the policy of the state that it is necessary to regulate and 
control the manufacture, sale and distribution within the state of alcoholic 
beverages for the purpose of fostering and promoting temperance in their 
consumption and respect for and obedience to law. It is hereby declared that such 
policy will best be carried out by empowering the liquor authority of the state to 
determine whether public convenience and advantage will be promoted by the 
issuance of licenses to traffic in alcoholic beverages, the increase or decrease in the 
number thereof and the location of premises licensed thereby, subject only to the 
right of judicial review hereinafter provided for. It is the purpose of this chapter to 
carry out that policy in the public interest. The restrictions, regulations and 
provisions contained in this chapter are enacted by the legislature for the 
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protection, health, welfare and safety of the people of the state. 
ABC Law § 3(9) 


“Club” shall mean an organization of persons incorporated pursuant to the 
provisions of the not-for-profit corporation law or the benevolent orders law, 
which is the owner, lessee or occupant of a building used exclusively for club 
purposes, and which does not traffic in alcoholic beverages for profit and is 
operated solely for a recreational, social, patriotic, political, benevolent or athletic 
purpose but not for pecuniary gain; except that where such club is located in an 
office or business building, or state armory, it may be licensed as such provided it 
otherwise qualifies as a “club” within the meaning of this subdivision. 

ABC Law $ 17(2) 


To limit in its discretion the number of licenses of each class to be issued within 
the state or any political subdivision thereof, and in connection therewith to 
prohibit the acceptance of applications for such class or classes of licenses which 
have been so limited. 

ABC Law § 64(6-a) 


6-a. The authority may consider any or all of the following in determining whether 
public convenience and advantage and the public interest will be promoted by the 
granting of licenses and permits for the sale of alcoholic beverages at a particular 
unlicensed location: 

(a) The number, classes and character of licenses in proximity to the location and 
in the particular municipality or subdivision thereof. 

(b) Evidence that all necessary licenses and permits have been obtained from the 
state and all other governing bodies. 

(c) Effect of the grant of the license on vehicular traffic and parking in proximity to 
the location. 

(d) The existing noise level at the location and any increase in noise level that 
would be generated by the proposed premises. 

(e) The history of liquor violations and reported criminal activity at the proposed 
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(f) Any other factors specified by law or regulation that are relevant to determine 
the public convenience and advantage and public interest of the community. 

ABC Law § 65(4) 


[S]ale or delivery shall not be refused, withheld from or denied to any person on 
account of race, creed, color or national origin. 

ABC Law $ 65-b(l)(c) 

“Transaction scan” means the process involving a device capable of deciphering 
any electronically readable format by which a licensee, or agent or employee of a 
licensee under this chapter reviews a driver's license or non-driver identification 
card presented as a precondition for the purchase of an alcoholic beverage as 
required by subdivision two of this section or as a precondition for admission to an 
establishment licensed for the on-premises sale of alcoholic beverages where 
admission is restricted to persons twenty-one years or older. 

ABC Law § 65-b(2)fb) 


No licensee, or agent or employee of such licensee shall accept as written evidence 
of age by any such person for the purchase of any alcoholic beverage, any 
documentation other than: (i) a valid driver's license or non-driver identification 
card issued by the commissioner of motor vehicles, the federal government, any 
United States territory, commonwealth or possession, the District of Columbia, a 
state government within the United States or a provincial government of the 
dominion of Canada, or (ii) a valid passport issued by the United States 
government or any other country, or (iii) an identification card issued by the armed 
forces of the United States. Upon the presentation of such driver's license or non¬ 
driver identification card issued by a governmental entity, such licensee or agent or 
employee thereof may perform a transaction scan as a precondition to the sale 
of any alcoholic beverage. Nothing in this section shall prohibit a licensee or 
agent or employee from performing such a transaction scan on any of the other 
documents listed in this subdivision if such documents include a bar code or 
magnetic strip that that may be scanned by a device capable of deciphering any 
electronically readable format. (Emphasis added). 


ABC Law § 99-d(2)(3) 
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2. Before any change in the members of a limited liability company or the transfer 
or assignment of a membership interest in a limited liability company or any 
corporate change in stockholders, stockholdings, alcoholic beverage officers, 
officers or directors, except officers and directors of a premises licensed as a club 
or a luncheon club under this chapter can be effectuated for the purposes of this 
chapter, there shall be filed with the liquor authority an application for permission 
to make such change and there shall be paid to the liquor authority in advance upon 
filing of the application a fee of one hundred twenty-eight dollars where the license 
fee is five hundred dollars or more and thirteen dollars in all other instances 
including changes relating solely to officers and directors of corporations and the 
alcoholic beverage officer of a club or luncheon club. 

The foregoing provisions of this section shall not be applicable where there are ten 
or more stockholders and such change involves less than ten per centum of the 
stock of the corporation and the stock holdings of any stockholder are not 
increased thereby to ten per centum or more of the stock. 

Where the same corporation operates two or more premises separately licensed 
under this chapter a separate corporate change shall be filed for each such licensed 
premises, except as otherwise provided for by rule of the liquor authority. The 
corporate change fee provided for herein shall not be applicable to more than one 
license held by the same corporation. 

3. Before any removal of a license to any premises other than the licensed premises 
or to any other part of the building containing the licensed premises, the licensee 
shall make an application to the liquor authority for permission to effect such 
removal and shall pay to the liquor authority in advance upon filing of the 
application a fee of one hundred ninety-two dollars where the base license fee is 
five hundred dollars or more and thirty-two dollars in all other instances. 

ABC Law § 125 


The moneys received for license fees provided for in this chapter shall be turned 
over by the liquor authority to the state comptroller. It shall be placed by the state 
comptroller in the Hind derived from the proceeds of the taxes on liquor, wine and 
beer provided for in article eighteen of the tax law and become a part thereof and 
be subject to all of the provisions of law relating to such fund. 


SLA Rules. 9 N.Y.C.R.R. Pt 48 
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Section 48.2. Conduct of licensed premises 

The proper conduct of on-premises licensed establishments is essential to the 
public interest. Failure of a licensee to exercise adequate supervision over the 
conduct of such an establishment poses a substantial risk not only to the objectives 
of alcoholic beverage control but imperils the health, welfare and safety of the 
people of this State. It shall be the obligation of each person licensed pursuant to 
this Part to insure that a high degree of supervision is exercised over the conduct of 
the licensed establishment at all times in order to safeguard against abuses of the 
license privilege and violations of law. Each such licensee will be held strictly 
accountable for all violations that occur in the licensed premises and are committed 
by or suffered and permitted by any manager, agent or employee of such licensee. 
Persons licensed hereunder shall also have a particular responsibility to conform 
with those provisions of section 260.20 of the Penal Law and sections 398-c 
and399-d of the General Business Law which relate to the admission of minors to 
premises wherein alcoholic beverages are sold. 

Section 48.3. Conformance with local and other regulations 

The Authority expects all on-premises licensees, regardless of type of premises, to 
conform with all applicable building codes, fire, health, safety and governmental 
regulations. 

Section 48.4. Physical standards 

(a) No on-premises licenses shall be issued except where the premises comply 
with all statutory requirements. In addition, each such premises, when situated on 
or about the street level, shall have one or more windows which shall be so 
constructed as to afford clear visibility from the exterior and throughout the 
interior of said premises. 

(b) No on-premises licenses shall be issued to premises described in subdivisions 
(b), (d), (e) and (f) of section 48.1 of this Part unless a particular location or 
locations shall be designated for the sale and service of alcoholic beverages 
which, if approved by the Authority, shall be deemed the licensed premises. 
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(1) Each such premises shall be under the exclusive dominion and control of 
the licensee and the sale and service of alcoholic beverages and the 
consumption of liquor and wine shall be confined thereto. 

(2) In premises described in subdivisions (d), (e) and (f) of section 48.1 of this 
Part, the licensed premises shall be enclosed by a permanent wall or partition 
at least eight feet high. 

(c) On-premises licenses may be issued to premises described in subdivision (c) 
of section 48.1 of this Part with due regard for the functional and traditional 
layouts of such premises. Any stand-up bar shall be in an area where seating at 
tables is provided for patrons and where such premises is in a bowling 
establishment, such area shall be enclosed by permanent walls or partitions at 
least eight feet high. 

(d) General physical standards. The following standards shall be applicable to all 
on-premises licenses: 

(1) Each premises licensed hereunder shall have seating for patrons at tables, 
except that the Authority, in its discretion, may permit a bar in any premises 
described in subdivision (b) of section 48.1 of this Part without requiring 
seating at tables. 

(2) Each premises licensed hereunder shall provide separate sanitary facilities 
for both sexes. The provision of such facilities may be waived by the 
Authority provided there is a satisfactory showing that such facilities are in an 
area adjacent or proximate to the licensed premises and available to the patrons 
thereof. 

(3) Each premises licensed hereunder shall, at all times during the hours such 
premises is open for business, be illuminated by sufficient lighting such as will 
permit a person therein to read nine-point print of the kind generally used in 
the average newspaper. Nothing herein contained shall, however, be construed 
as prohibiting temporary dimming of lights during a period of regular 
entertainment or other special occasions and during any performance in any 
premises described in subdivision (b) of section 48.1 of this Part. 
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Section 48.5. Special restrictions 

The Authority may impose such further restrictions in particular instances as 
would in its judgment best serve the public interest. 

Section 48.6. Hours of sale 

(a) The hours of sale in on-premises licensed establishments shall be governed by 
the provisions of subdivision 5 of § 106 of the Alcoholic Beverage Control Law, 
except in those counties where pursuant to section 43, the local ABC board further 
restricts the hours of sale. In addition, the hours of sale in premises described in 
subdivisions (b), (c), (e) and (f) of section 48.1 of this Part shall be further 
restricted in that the sale of alcoholic beverages may not commence more than one 
hour before nor continue more than one hour after the commencement and ending, 
respectively, of the performance, sailing, event or other recreation or 
entertainment which is the principal business of said facility, except that in the 
instance of night clubs the sale of alcoholic beverages may commence at 4 p.m. 
and continue until the closing hour prescribed by law, unless further restricted by a 
local ABC board pursuant to subdivision 3 of § 43 of the Alcoholic Beverage 
Control Law.. 

(b) The further restrictions on hours of sale set forth in this section with respect to 
premises described in subdivisions (b), (c), (e) and (f) of section 48.1 of this Part, 
shall not, however, prohibit the sale of alcoholic beverages during the holding of 
any special function or event therein which is scheduled and advertised in advance 
provided such sale is not in violation of subdivision 5 of § 106 or the hours of sale 
prescribed by the local ABC board having jurisdiction. 

Section 48.7. Personal qualifications 

In acting upon applications for on-premises licenses, the Authority shall, in 
addition to inquiring into all other requirements, carefully evaluate the character, 
fitness, experience, maturity and financial responsibility of each applicant in 
determining whether public convenience and advantage would be served by 
approval of the application. 

Section 48.8. Miscellaneous provisions 

(a) Each license issued hereunder shall be subject to the licensee continuing to 
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conform with all representations set forth in the application for license and the 
provisions of this Part and any amendment thereto applicable to the type of 
premises under which such license was applied for and issued. Such 
representations shall constitute continuing representations for the life of the license 
and all renewals thereof. Any change or deviation therefrom in any material 
respect, without the permission of the Authority, shall be cause for the institution 
of proceedings to revoke, cancel or suspend such license or refusal to renew the 
same. 

(b) Summer or winter on-premises licenses may, in the exercise of the Authority's 
discretion, be issued for each of the types of premises specified in section 48.1 of 
this Part. 

(c) Nothing contained in this Part shall be construed as authorizing any alterations 
to any on-premises establishments except an alteration made pursuant to Part 47 of 
this Subtitle. 

(d) A special on-premises licensee may grant to another person a written 
concession to prepare, serve and sell food in such licensed premises provided that 
the written approval of the State Liquor Authority is first obtained. The granting of 
such food concession without the approval of the Authority, or the failure to 
comply with the terms, representations and conditions upon which any such 
approval is granted, constitute cause for the suspension, cancellation, revocation, 
non-renewal or recall of the special on-premises license. 

SLA Handbook Retail Licensees, p. 5 

[A] liquor license is a privilege and under the ABC law licensees are obligated to 
properly supervise their premises. This responsibility extends to the licensee’s 
patrons concerning noise, fights, disorders, and/or other unlawful behavior both 
inside and outside the premises which may adversely affect the health, safety and 
repose of the inhabitants in the area of the licensed premises .... Disciplinary 
charges may be instituted against a licensee for suffering or permitting disorders on 
or about the licensed premises relating to the operation of the premises and its 
patrons. 
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PRELIMINARY STATEMENT 

The Southern District Court’s Order by Judge William H. Pauley III is 
reported at 2008 U.S. Dist. LEXIS 99809 and 2008 WL 5191103. 

SUBJECT MATTER JURISDICTION 

This putative class action was brought for nominal damages and injunctive 
and declaratory relief for the violation of plaintiffs-appellants’ (“Class 
Representatives”) rights to freedom of speech, privacy, freedom of choice in 
marital relationships, procedural due process, and equal protection under the First 
and Fifth Amendments to the United States Constitution. The defendants- 
appellees (“Government”) violated and continue to violate the Class 
Representatives’ rights by enforcing certain unconstitutional provisions of the 
Violence Against Women Act, the Illegal Immigration Reform and Immigrant 
Responsibility Act, and the Immigration and Nationality Act (collectively the 
“VAWA provisions”). The challenged provisions, regulations and Federal 
Registry sections are in bold. 

The Southern District Court had jurisdiction under 28 U.S.C. § 1331, and the 
Second Circuit has jurisdiction under 28 U.S.C. § 1291. 

The lower court’s final Memorandum and Order (“Order”), App. 34, which 
dismissed the First Amended Complaint (“Amended Complaint”), App. 6, for lack 
of standing under Fed. R. Civ. P. 12(b)(1), was entered on December 4, 2008, App. 
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42, the Notice of Appeal was filed on December 19, 2008, App. 43, and the Pre- 
Argument Statement filed on December 19, 2008. 

The Class Representatives request oral argument. 

ISSUES FOR REVIEW 

1. Do the VAWA provisions and their enforcement injure U.S. citizen 
husbands, such as the Class Representatives, by invading their legally protected 
interests? 

2. Did the lower court violate motion to dismiss standards by finding a false 
fact, ignoring allegations in the Amended Complaint, and even adopting a false 
Government allegation so as to dismiss the Amended Complaint for failure to 
allege standing injury? 

3. Do the VAWA provisions exceed Congressional authority by intruding 
into family relations that are traditionally the area of state concern? 

CASE STATEMENT 

The Class Representatives, individually referred to by their last names, are 
all U.S. citizens who married alien females. The marriages did not work out 
mainly because they were fraudulently entered into by the alien wives. The 
Federal Government enforced or is enforcing the VAWA provisions against the 
Class Representatives by making fact-findings that the husbands committed 
domestic violence against their wives. The fact-findings were or are being made in 
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proceedings kept secret from the husbands and based on fraudulent evidence from 

the alien wives and their immigration advocates. The husbands have no 

opportunity to rebut the fraudulent evidence, to determine what the findings are, to 

refute the findings, or limit their disclosure to third parties. 

“The heart of the matter is that democracy implies respect for the 
elementary rights of men, however suspect or unworthy those men may 
be; a democratic government must therefore practice fairness; and 
fairness can rarely be obtained by secret, one-sided determination of 
facts decisive of rights.” Joint Anti-Fascist Refugee Committee v. 

McGrath . 341 U.S. 123, 170, 71 S.Ct. 624, 95 L.Ed. 817 (1951) 

(Frankfurter J., concurring). 

The lower court dismissed the action for lack of standing without ruling on 
class certification. 

STATEMENT OF FACTS 

A U.S. citizen male marries an alien female and they set up house in 
America. 1 The Government allows the wife to live and work here temporarily for 
two years because she is married to a citizen. After the two years, she can become 
a permanent resident and then a citizen, if the two are still married. 8 U.S.C. § 

1186a(c). Before the two years are up, however, the marriage starts to go sour, 
either because of incompatibility, or, more likely, the alien wife married just to 
gain admission to the U.S. and the husband finally realizes he has been deceived. 
The husband starts considering divorce or annulment and tells his wife. Ending the 

1 This case does not involve marriages between permanent resident aliens and other aliens. 
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marriage before two years are up means the wife will be placed in deportation 
proceedings—but she’s not worried. 

There are three other ways for her to become a permanent resident—a prize 
cherished another the world. One is very difficult and rarely granted: the hardship 
waiver. 8 U.S.C. § 1186a(c)(4)(A); 8 C.F.R. § 216.5(e)(1). The second requires 
an already terminated marriage that is closely scrutinized by immigration 
authorities to see whether a spouse married just to live in America and whether she 
was at fault in the breakdown of the marriage. 8 U.S.C. § 1186a(c)(4)(B); 8 C.F.R. 
§ 216.5(e)(2). The third, the easiest and most certain of success, grants the wife 
permanent residency if she simply accuses her husband of domestic abuse, which 
includes loud arguing, criticism, kissing her when she does not wanted to be 
kissed, or felonious assault. No proof is needed, just accusations, and it is best 
when the accusations are included in an arrest complaint, temporary restraining 
order (“TRO”), or a complaint about violations of a TRO. 8 C.F.R. § 
204.2(c)(2)(iv). Such documents are easy to come by since they result from 
statements made solely by the wife to local or state authorities. Other documents, 
such as a state court judgment, showing that the wife’s accusations were false are 
ignored. This third way is the VAWA path to permanent residency and ultimately 
citizenship (the “VAWA process or proceeding”). Amend. Compl. ^ 32-39 and 
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45, App. 10-11. 2 The VAWA process excuses alien wives who were here illegally 
before marriage; worked as prostitutes; engaged in marriage fraud; and admit to 
crimes of moral turpitude, such as tax evasion, and violating drug laws. 8 U.S.C. 
§§ 1182(a)(6)(C)(i) & (iii), 1182(h)(1)(C) & (i) and 1227(a)(l)(H)(ii). 3 

The citizen husband decides to end the marriage and not sponsor his alien 
wife for permanent residency because it would require perjury by him before the 
immigration authorities that the marriage is still viable. The danger is that his wife 
will resort to the VAWA process for permanent residency by using false 
accusations of domestic violence against him. The husband’s right to end his 
marriage now carries with it the threat of fraudulent police complaints, TROs, 
arrest, jail, and violation of basic constitutional rights just because he married an 
alien, the marriage failed, and the Government created a rubber-stamp process for 
his wife to gain permanent residency. Some husbands will avoid the danger by 
continuing in a bad marriage and lying to the Government. Others, like the Class 
Representatives, will end their marriages. (Amend. Compl. Tflf 53-125, App. 12- 
19). 


2 

The VAWA process consists of (1) self-petitioning for immediate relative classification, 8 
U.S.C. § 1154(a)( 1 )(A)(iii); (2) applying for cancellation of any pending deportation proceeding, 
8 U.S.C. §1229b(b)(2), which is easiest under VAWA, Sanchez , 505 F.3d 641, 642 (7 th Cir. 
2007); and (3) applying for adjustment of status to permanent residency, 8 U.S.C. § 1255(a). 

3 Ironically, the VAWA provisions have pretty much negated the Government’s policy of 
preventing marriage fraud under the Immigration Marriage Fraud Amendments of 1986, 8 
U.S.C. 1186a, by allowing criminally prone foreign females a no-fault route to citizenship. 
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With divorce or annulment proceedings imminent, the alien wife makes a 
false report with the local police of domestic violence. The police report will be 
used as primary evidence in a VAWA proceeding. The husband, as with Moffett 
and Cardozo, is arrested and jailed. (Amend. Compl. 89, 104, 108, App. 17-18). 
The arrest results in no conviction, but remains on national databases accessible to 
government and employers. The arrest also harms the husband’s occupation, as is 
currently happening to Moffett. (Id. f 89, App. 17). The state court’s ruling that 
the husband is innocent of domestic violence is irrelevant to the VAWA process— 
only the arrest records are used by immigration authorities. 

The alien wife also obtains an ex parte TRO in a state proceeding to which 
the citizen husband has no notice. The TRO is granted based solely on the wife’s 
accusations of domestic abuse, as happened to all the Class Representatives. 
(Amend. Compl. 69, 89, 105, 121, App. 14, 17-19). The TRO requires the 
husband to keep a certain distance from his wife, so he is evicted from the house he 
bought with his own money, as happened to Moffett and Brannon. (Id. 89, 120, 
App. 17, 19). The TRO eventually requires a hearing in which the husband has a 
chance to present his side. If the TRO is dismissed, as happened to Den Hollander 
and Brannon, id. ^ 69, 121, App. 14, 19, the dismissal is irrelevant to the VAWA 
process. Only the ex parte TRO is used by immigration authorities, again as 
primary evidence, to prove the husband abused his wife, unless the state court 
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okays a permanent restraining order against the husband, then the VAWA process 
uses that document. 

The ex parte TRO allows the alien wife to make any allegations she wishes 
that her husband violated the order. He will face arrest with another entry in 
national databases, and those allegations will also become primary evidence of 
abuse in the VAWA proceeding regardless of whether he is exonerated. 

Since the immigration authorities only take evidence from the wife’s side, 
she and her immigration advocates do not notify the Government of any findings 
of the husband’s innocence by state courts. The husband is prohibited from 
providing evidence of his innocence, and the immigration authorities do not bother 
to look for such. So by simply making false allegations about her citizen husband 
to the police and state courts, the alien wife assures herself permanent residency 
and U.S. citizenship. Perjury is rarely punished in such matters. 

In a state divorce or annulment proceeding and any criminal action, the 
wife’s credibility is an important issue. The wife’s use of the VAWA process 
infers a motivation to make false accusations in state proceedings because those 
accusations require no proof by the immigration authorities, only state documents 
containing her assertions. The secrecy of the VAWA process prevents the husband 
from acquiring evidence that his wife is using VAWA, so he is unable to use that 
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to impeach her credibility in state proceedings, as happened to Moffett, Cardozo, 
and Brannon. (Amend. Compl. 91, 104, 105, 107, 109, 121, App. 17-19). 

The Federal Bureau of Investigation (“FBI”) keeps track of ex parte TROs 
in its National Crime Information Center that will result in the husband being 
detained by U.S. Customs when he re-enters the country from overseas, as 
happened to Den Hollander. The listing also provides a reason for the FBI to deny 
a security clearance to a Federal employee or applicant for a Federal position, but 
the husband, as with Den Hollander, will never know why or be able to challenge 
the denial because VAWA keeps it records sealed from him. Also the husband’s 
application for a job with a private corporation will be denied as a result of a 
background check, as happened to Cardozo. (Amend. Compl. 108, App. 18). 

The VAWA process, regardless of what a state court does, fines the citizen 
husband responsible for felonies, misdemeanors, or acts arbitrarily decided wrong 
by immigration authorities under the overbroad and vague terms of “battery,” 
“extreme cruelty” or an “overall pattern of violence.” Although the Government’s 
conclusions are kept secret from the husband, the wife, her immigration lawyer and 
her social services advocate from a non-governmental organization (“NGO”) know 
about them. 4 Federal, state and local agencies and private NGOs that may or are 
providing the wife benefits must confirm whether she is applying or received 


4 Often both lawyer and feminist advocates are funded by the Government, which raises a 
conflict of interest issue. 
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VAWA status and was abused, so they also learn about the findings. Moffett and 
Brannon’s alien wives receive benefits from NGOs. (Amend. Compl. 93, 122, 
App. 17, 19). Federal, state and local law enforcement officials also have access to 
the findings. The husband, however, is unable to determine whether the 
Government’s findings against him have been communicated to any of the above 
third parties because all such communications are kept secret from him, as are 
those concerning the Class Representatives. 

The husband is also unable through any administrative or judicial 
proceeding or under the Privacy Act, 5 U.S.C. 552a, to examine the Government’s 
findings of abuse, correct any mistakes, or limit access, which is presently true for 
the Class Representatives. 

The availability to so many people that the Government decided the husband 
committed domestic violence against his alien wife means it is almost certain the 
findings are going to leak to the general public. When they do, there is nothing the 
husband, or Class Representatives, can do. There are no legal proceedings to 
recover damages or keep the findings from being published further. Of course, the 
husband, as with the Class Representatives, may not learn about any leaks for years 
because of VAWA’s secrecy. The false information, however, will continue 
working relentlessly to clandestinely undermine his reputation, career, and inter- 
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reaction with others until his life collapses—just as the invisible hand of the 
McCarthy lists in the 1950s destroyed many innocent persons. 

In fiscal year 2005, nearly 9,500 alien females used the VAWA process by 
alleging their citizen husbands abused them. Eduardo Porter, Law on Overseas 
Brides is Keeping Couples Apart , N.Y. Times, October 17, 2006. Generally over 
80% of alien wives applying receive permanent residency under VAWA. 
Provisions challenged as unconstitutional. 

Secrecy 

8 U.S.C. § 1367(a)(2) & (c) make secret Government proceedings that 
determine whether a citizen husband committed acts of “battery,” “extreme 
cruelty,” or an “overall pattern of violence” against his alien wife. Under 8 U.S.C. 
§ 1367(b)(2)(4)(5) & (7), the proceedings are kept secret from the U.S. husband 
but not his alien wife, her immigration attorney, private feminist advisors or 
Federal, State, and local public or private agencies that provide benefits to the alien 
wife or any law enforcement agency. 

“Democracies die behind closed doors.” Detroit Free Press v. Ashcroft , 303 
F.3d 681, 683 (6 th Cir. 2002). 
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Turning a blind eye 

8 U.S.C. § 1367(a)(1)(A) requires discarding any exculpatory evidence the 
husband might submit to the Government solely because it passed through his 
hands. INS Memorandum , 74 Interpreter Releases 795, 797 (1997). 

“Facts do not cease to exist because they are ignored.”—Aldous Fluxley. 
Relying on untrustworthy evidence 

8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), and 61 Fed. Reg. 
13,061,13,065-13,066 permit the Government to arbitrarily decide the credibility 
and weight of information provided by the alien wife in finding her husband guilty 
of “battery,” “extreme cruelty,” or an “overall pattern of violence.” 5 The evidence 
the Government relies on is often irrelevant, untrustworthy, unauthenticated, and 
plagued by multiple hearsay and character trait information. Since evidence 
submitted by the husband is discarded, there is no adversarial process at work, but 
there is an incentive to suborn perjury. 6 Many centuries have shown the 
adversarial process to be more effective at reaching the truth than Star Chamber 
type proceedings. 


5 “Guilty” means responsibility for a crime or civil wrong. Black’s Law Dictionary , 8 th ed. 1999, 
and is used interchangeably with “responsible” in this Brief. 

6 Imagine this case went to trial but the Government never showed, did not submit any evidence, 
and rather than entering a default judgment, the trial court had to make a decision. There would 
be only one way for the court to decide because there is nothing to support the other side—that is 
what the VAWA provisions do. 
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The framers of the Constitution “did not trust any government to separate 
the true from the false for us.” Thomas v. Collins , 323 U.S. 516, 545, 65 S.Ct. 
315, 89 L.Ed. 430 (1945)(Jackson, J. concurring). 

“Battery,” “extreme cruelty,” and “overall pattern of violence” 

“Self-petitioning” under 8 U.S.C. § 1154(a)(l)(A)(iii)(I)(bb) & 
(II)(aa)(CC)(ccc), cancellation of deportation under 8 U.S.C. § 1229b(b)(2)(A)(i) 
& (C), waiver of inadmissibility under 8 U.S.C. § 1182(h)(1)(C) & (i), waiver of 
deportation under 8 U.S.C. § 1227(a)(l)(H)(ii), non-disclosure of information 
under 8 U.S.C. § 1367(a)(2), prohibition on evidence from U.S. citizens under 8 
U.S.C. § 1367(a)(1)(A), and definitions under 8 U.S.C. § 1641(c)(1)(A), 8 C.F.R. 
§ 204.2(c)(l)(vi) and 61 Fed. Reg. 13,061,13,065-066 all require the husband to 
be adjudged responsible for “battering” or “extreme cruelty” or an “overall pattern 
of violence,” but nowhere are those terms specifically defined. 

Persons cannot know what not to do if there is no way of knowing what 
not to do. 

ARGUMENT SUMMARY 

Protecting victims and punishing violators are laudable goals and may 
actually be the founding principal of civilization—but it cannot be done unless the 
truth is known. In this case, the truth about whether the citizen husband did what 
his alien wife accuses him of doing. The truth is hard to find, but in this 
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democracy, it is done in open proceedings, by an impartial tribunal, listening to 
both sides—not in secret where the accused has no opportunity to be heard and the 
adjudicator remains anonymous. Secrecy ‘“provides a cloak for the malevolent, 
the misinformed, the meddlesome, and the corrupt to play the role of informer 
undetected and uncorrected. ’ Appearances in the dark are apt to look different in 
the light of day.” McGrath . 341 U.S. 123, 172, (Frankfurter J., concurring). 

This action charges that the fundamental rights of citizen husbands, such as 
the Class Representatives, were and are being violated by the way the Government 
provides alien wives permanent residency through the VAWA process. The 
VAWA provisions ignore the traditional adversarial system for determining the 
truth when finding facts that a husband committed domestic violence against his 
alien wife. The secret determinations ignore evidence from the citizen husband 
and consider as wholly trustworthy and persuasive information from the alien wife 
that has been manipulated or created by her immigration advocates. The VAWA 
provisions necessarily assume the husband guilty without allowing him any 
opportunity to prove otherwise. VAWA simply takes the “he said” out of the “he 
said, she said.” 7 


7 An alien wife’s accusations in state proceedings are likely the same as in the VAWA process 
because she will file documents containing the state accusations with immigration authorities. 
Such often leads to the anomalous result of a husband found not to have committed certain acts 
in state adjudications but to have committed the same acts in Federal VAWA adjudications. 
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The fundamental rights at stake are fairness in procedure, freedom of choice 
in marital relations, freedom of speech, privacy, reputation as it relates to a state 
right, and freedom from invidious discrimination. 

The VAWA provisions also act as a bill of attainder. They were enacted 
knowing that they would punish without trial mostly citizen husbands. “The vice 
of attainder is that the legislature has decided for itself that certain persons possess 
certain characteristics and are therefore deserving of sanction....” U.S. V. Brown , 
381 U.S. 437, 449 n. 23, 85 S.Ct. 1707, 14 L.Ed.2d 484 (1965). It must be 
remembered that these husbands are not accused of terrorism, they’re not planning 
to blow-up innocent civilians, all they did was fall for alien females. 

The VAWA provisions created by the Feminist lobby allow alien wives 
prone to criminal pursuits to become permanent residents and eventually citizens 
by simply saying their husbands abused them, and it will not matter that these alien 
wives are lying, committed crimes of moral turpitude, violated drug laws, worked 
as prostitutes and procurers, used fraud and perjury to gain entry into the U.S., or 
are moles for A1 Qaeda. 

The Government uses VAWA to reshape social relations by coercing private 

o 

conduct in accordance with the Feminist Establishment’s ideology. The conduct 

8 Feminist Establishment refers to the unitary belief system held by a sufficient number of 
influential persons in this society so that the ideology of post-modern Feminism dominates over 
other beliefs in the political, governmental, academic, media, and social spheres. 
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regulated need not amount to criminal or civil wrongs, but even if it does, its 
prevention and punishment more appropriately falls under family law—an area 
traditionally reserved for the states, see U.S. v.Morrison , 529 U.S. 598, 615-16, 

120 S.Ct. 1740, 146 L.Ed.2d 658 (2000), and better served by the states’ police 
forces, family courts, legal aid societies, and numerous non-profit and tax-exempt 
organizations created to assist alien wives. See Zablocki v. Redhail 434 U.S. 374, 
389, 98 S.Ct. 673, 54 L.Ed.2d 618 (1978). 

ARGUMENTS 

1. Do the VAWA provisions and their enforcement injure U.S. citizen 
husbands, such as the Class Representatives, by invading their legally protected 
interests? 

2. Did the lower court violate motion to dismiss standards by finding a false 
fact, ignoring allegations in the Amended Complaint, and even adopting a false 
Government allegation so as to dismiss the Amended Complaint for failure to 
allege standing injury? 

3. Do the VAWA provisions exceed Congressional authority by intruding 
into family relations that are traditionally the area of state concern? 

The standard of review on a Rule 12(b)(1) motion to dismiss is de novo. 

1. Standing 

A party seeking to invoke a federal court’s jurisdiction must demonstrate: 
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(1) Injury-in-fact, which means an invasion of a legally protected interest 
that is (a) concrete and particularized, and (b) actual or imminent, but not 
conjectural or hypothetical. Lujan v. Defenders of Wildlife , 504 U.S. 555, 560, 

112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). A “particularized” injury is one that 
affects the plaintiff in a personal and individual way. Lafleur v. Whitman , 300 
F.3d 256, 269 (2d Cir. 2002). “Imminent” is determined on a case specific basis 
where the greater the harm the lower the probability that is necessary. Baur v. 
Veneman , 352 F.3d 625, 637 (2d Cir. 2003). Probability of the harm occurring can 
depend on a single event or a chain of third party responses. See Wilderness Soc. 
v. Griles . 824 F.2d 4, 12, 18 (D.C. Cir. 1987). 

Lujan denied standing on a summary judgment motion, not at the pleading 
stage. The Supreme Court stated that “[a]t the pleading stage, general factual 
allegations of injury resulting from the defendant’s conduct may suffice, for on a 
motion to dismiss we ‘presum[e] that general allegations embrace those specific 
facts that are necessary to support the claim.’” Lujan at 561 (quoting Lujan v. 
National Wildlife Federation . 497 U.S. 871,889, 110 S.Ct. 3177, 111 L.Ed.2d 695 
(1990)). 

The Class Representatives face a unique obstacle in alleging harm at the 
pleading stage. The VAWA provisions keep the mechanisms of injury closed to 
them, but open to others. As a result, all the injuries are not immediately 
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manifested to the Class Representatives and may remain unknown to them for 
years, such as employment denied, reputation sullied, privacy invaded, and law 
enforcement investigations begun as a result of the Government finding a husband 
committed domestic violence. The unseen, silent hand of government can destroy 
just as readily as the firearm. 

If complaints can be dismissed for failure to adequately allege injury 
because the Government chooses to keep its conduct and resulting harm secret 
from those injured, then this country might as well forget about a democracy and 
go straight to a dictatorship where the Government can do whatever the powerful 
want, regardless of rights. This case is not about a war on terrorism, but about one 
group trying to rule over another in domestic affairs by secretly using the power of 
the Government. In such a situation, standing should at least be determined 
following discovery of what the Government is hiding. 

Furthermore, the Class Representatives should be considered to have 
standing based on the unidentified but identifiable other citizen husbands harmed 
by VAWA, since VAWA secrecy makes it difficult if not impossible for any 
husband to present his grievances before any court. Barrows v. Jackson , 346 U.S. 
249, 257, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953). 9 


9 Secrecy made finding class representatives for this putative class action extremely difficult 
because most husbands don’t even know whether they are the subjects of VAWA proceedings. 
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(2) Causation, which means the injury is fairly traceable to the challenged 
action of the defendant, Lujan v. Defenders of Wildlife , 504 U.S. at 560. 

(3) Remedial relief, which means “obtaining relief from the injury as a 
result of a favorable ruling” is not “too speculative.” Allen v. Wright , 468 U.S. 
737, 752, 104 S.Ct. 3315, 82 L.Ed.2d 556 (1984)(standing denied because relief 
would not cure discrimination). 

When a “third party’s conduct is sufficiently dependent on the incentives 
provided by the defendant’s action, then the resultant injury will be fairly traceable 
to that action, and a court order binding the defendant will likely cure the 
plaintiffs harm.” Wilderness Soc. 824 F.2d at 17. 

The lower court used Raines v. Byrd . 521 U.S. 811, 819-20, 117 S.Ct. 2312, 
138 L.Ed.2d 849 (1997), to apply an “especially rigorous” standard to this action 
that concerns individual civil rights. Order p. 5, App. 38. Raines , a summary 
judgment decision, involved a confrontation of institutional power between the 
Congress and the Executive branch in which a number of individual Congressmen, 
opposed to a line-item veto act, filed suit that the act unconstitutionally reduced 
Congress’s power. The Congressmen alleged injury to the institution of Congress 
as a whole—not to themselves individually. They claimed “loss of political power, 
not loss of any private right.” Raines , 521 U.S. at 821. The Supreme Court denied 

Therefore, standing should also rest on the class as a whole rather than just the four class 
representatives. 
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standing because the case concerned the balance of power between the two 

branches of Government and declined to take on the role of re-distributing that 

power. The Court stated the role for Article III courts was “well expressed by 

Justice Powell in his concurring opinion in United States v. Richardson , 418 U.S. 

166, 192, 94 S.Ct. 2940, 41 L.Ed.2d 678 (1974): 

“The irreplaceable value of the power articulated by Mr. Chief Justice 
Marshall [Marbury v. Madison , 5 U.S. 137] lies in the protection it 
has afforded the constitutional rights and liberties of individual 
citizens and minority groups against oppressive or discriminatory 
government action. It is this role, not some amorphous general 
supervision of the operations of government, that has maintained 
public esteem for the federal courts and has permitted the peaceful 
coexistence of the countermajoritarian implications of judicial review 
and the democratic principles upon which our Federal Government in 
the final analysis rests.” 

Raines at 828. 

The action before this Court concerns individual rights of a minority, 
men—not a political power dispute among the branches of the Government. 

So the lower court’s “especially rigorous” standard does not apply. 

Furthermore, when federally protected, individual rights are invaded, the 
courts may use “any available remedy to make good the wrong done,” Bell v. 
Hood , 327 U.S. 678, 684, 66 S.Ct. 773, 90 L.Ed. 939 (1946)(citations omitted), 
and protect individual interests from the excesses of the democratic processes, 
Wright & Miller, Fed. Prac. & Proc. . § 3531.4, p. 952 (Supp. 2008). The 
importance and protection of individual constitutional rights is a central part of the 
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role under separation of powers assigned to the judiciary where “[t]he touchstone 
to justiciability is injury to a legally protected right,” McGrath , 341 U.S. 123, 140- 
41 (citations omitted), and “traditionally thought to be capable of resolution through 
the judicial process,” Flast v. Cohn , 392 U.S. 83, 97, 88 S.Ct. 1942, 20 L.Ed.2d 
947 (1968). The alleged injuries in this case include past, ongoing, and the threat 
of future harm to the legally protected interests of individuals, as alleged in the 
Amended Complaint, which the lower court apparently ignored. (Amend. Compl. 

7-13, 15, 20-31, 67, 69-70, 80, 82, 89-90, 93, 103-05, 108, 120, 122, 142-61, 
164-176, 179-87, 196-98, 201-04, 212-14, 217, 219(b), (e), (h), App. 7-10, 13-14, 
16-19,21-31). 

The lower court also mistakenly assumed that standing injury can only occur 

to persons who are the defendants in civil or criminal proceedings brought by the 

Government. 10 Order p. 6, App. 39. If that were true, then all those people who 

sued over environmental, equal protection, and other harm would have been 

thrown out of court because those cases did not involve civil or criminal 

proceedings brought by the Government against them. E.g. Bryant v. Yellen , 447 

U.S. 352, 100 S.Ct. 2232, 65 L.Ed.2d 184 (1980)(non-landowners had standing to 

10 The lower court relies on Linda R. S. v. Richard D. . 410 U.S. 614, 619, 93 S.Ct. 1146, 35 
L.Ed.2d 536 (1973), to find the Class Representatives have no standing because they were 
“neither prosecuted not threatened with prosecution.” Order p. 6, App. 39 (quoting Linda R. S.) . 
Actually, VAWA often results in prosecution in state courts while the VAWA process acts as a 
de facto prosecution finding that a citizen husband committed felonies, misdemeanors, or other 
wrongs. Prosecution, however, is not a requirement for standing. It can help, but without it, the 
courts still find standing. 
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sue for the upholding of a regulation that barred irrigation water to land ownership 
of over 160 acres); Duke Power Co. v. Carolina Envtl. Study Group, Inc. , 438 U.S. 
59, 98 S.Ct. 2620, 57 L.Ed.2d 595 (1978)(people near proposed nuclear power 
plants had standing to challenge Government mle limiting nuclear accident 
liability); Evers v. Dwyer . 358 U.S. 202, 79 S.Ct. 178, 3 L.Ed.2d 222 
(1958)(standing for man who was not arrested to sue city for requiring people of 
darker skin color to sit in the back of buses); Baur v. Veneman , 352 F.3d 625 (2d 
Cir. 2003)(standing to sue over Food and Drug Administration procedures). 

Further, the Class Representatives’ standing is unaffected by the VAWA 
provisions not specifying jail time or fines against them. Columbia Broadcasting 
System v. U.S. . 316 U.S. 407, 422, 62 S.Ct. 1194, 86 L.Ed. 1563 (1942). It is 
enough that the provisions adversely affect their legal rights. Id The Supreme 
Court has “long ... granted relief to parties whose legal rights have been violated 
by unlawful public action, although such action made no direct demands upon 
them.” McGarth , 341 U.S. 123, 141 (citations omitted). In McGarth the 
Government made determinations in secret that organizations were Communistic, 
just as here the Government makes determinations in secret that citizen husbands 
committed domestic violence. 

Contrary to the Order at p. 6, App. 39, the VAWA process is not just a 
mechanism for granting permanent residency to an alien, but an adjudication that 
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her husband committed abuse. Without a finding of domestic abuse, there is no 
permanent residency under VAWA. If standing can be found in situations where 
the terms of Government regulations are not addressed to those whose rights are 
affected, Columbia , 316 U.S. 407, 420, then here, where the provisions actually 
aim at those whose rights are violated, standing must logically, although not 
politically correctly, exist. 

The lower court also misinterpreted Laird v. Tatum , 408 U.S. 1, 13-14, 92 
S.Ct. 2318, 33 L.Ed.2d 154 (1972), by holding that allegations of “subjective 
chill” are insufficient for an injury. Order p. 5, App. 38. Laird actually stated, 
“constitutional violations may arise from the deterrent, or ‘chilling,’ effect of 
governmental regulations that fall short of a direct prohibition against the exercise 
of First Amendment rights.” Laird at 11. Here the VAWA provisions were not 
“chilling” but censoring Den Hollander, Moffet, and Brannon from speaking on 
their own behalf in proceedings adjudging whether they committed domestic 
violence. (Amend. Compl. 84, 95, 125, 143, 144, App. 16-17, 19, 21). The 
lower court also wrongly analogized the alleged facts of this action to Laird . In 
Laird the plaintiffs challenged an Army intelligence gathering system that never 
gathered nor was gathering any information on them. Here the Government was 
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receiving and shifting information for making factual decisions about the Class 
Representatives’ conduct. 11 

A certainty of continuing and future injuries persist against the Class 
Representatives because the Government is not about to halt enforcement of the 
VAWA provisions as they pertain to them. See Evers , 358 U.S. at 204. The Class 
Representatives already have had some of their rights violated and are facing the 
threat of more harm. (Amend. Compl. ]f]f 21-25, App. 8-9). “Past wrongs are 
evidence bearing on whether there is a real and immediate threat of repeated 
injury,” O’Shea v. Littleton , 414 U.S. 488, 496, 94 S.Ct. 669, 38 L.Ed.2d 674 
(1974). 

The lower court criticized the Amended Complaint for not being a “model of 
... a ‘short and plain statement’ as envisioned by Rule 8,” Order p. 2, App. 35. 

The lower court, however, failed to take into account the “[cjonsiderable 
uncertainty concerning the standard for assessing the adequacy of pleadings ... 
created by the Supreme Court’s decision in Bell Atlantic v. Twombly , 550 U.S. 
544(2007)....” Iqbal v. Hasty . 490 F.3d 143. 155 (2d Cir. 2007). Iqbal itself is a 
case that does not offer much guidance to plaintiffs regarding when factual 

11 The Older at p. 7, App. 40, relied on another factually dissimilar case to find no direct injury. 

In Ex parte Levitt , 302 U.S. 633, 58 S.Ct. 1, 82 L.Ed. 493 (1937), a lawyer challenged the 
appointment of Justice Black to the Supreme Court. The only interest the lawyer had in the 
appointment was that he was a citizen and member of the Supreme Court bar. Here the 
appellants interests include freedom of speech, privacy, marital and divorce decisions, procedural 
due process, equal protection, reputation, and financial. 
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“amplification [is] needed to render [a] claim plausible.” Boykin v. KeyCorp , 521 
F.3d 202, 213 (2d Cir. 2008). After Twombly , a cautious pleader will include 
more pertinent factual allegations, which is what the Amended Complaint does. 
The lower court’s criticism probably stems from its failure to realize that 
Twombly , 550 U.S. at 563, changed the motion to dismiss standard by eliminating 
the very sentence from the law that the lower court used: “[dismissal is 
inappropriate unless it appears beyond doubt that the plaintiff can prove no set of 
facts which would entitle him or her to relief.” Order p. 5, App. 38. 
Injury-in-Fact 

“[A]” person cannot challenge the constitutionality of a statute unless he 
shows that he himself is injured by its operation,” Barrows v. Jackson , 346 U.S. 
249, 255, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953); that is, when a finding of 
constitutionality or unconstitutionality will directly affect the party raising the 
challenge. Antieau & Rich, Modern Constitutional Law , § 48.37, 2d ed. 1997. 

The purpose of this requirement is that “a personal stake in the outcome of the 
controversy ... assure[s] that concrete adverseness ... sharpens the presentation of 
issues upon which the court so largely depends for illumination of difficult 
constitutional questions. This is the gist of the question of standing.” Baker v. 
Carr , 369 U.S. 186, 204, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962). 
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The Class Representatives have been arrested, jailed, subjected to TROs and 
false police complaints. They have lost houses, jobs, bank accounts, and were or 
are having their rights to freedom of speech, freedom of choice in marital 
relationships, procedural due process, and equal protection trampled by VAWA’s 
Star Chamber provisions. They face ongoing non-compensable harm from 
defamations and invasions of privacy. Barriers prevent them from correcting false 
Government fact-findings about them or limiting dissemination of such. Few, if 
any, would argue a more sincere concern for zealous advocacy in finding the 
challenged sections of VAWA unconstitutional. 

In Singelton v. Wulff . 428 U.S. 106, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976), 
the Court held that if physicians prevailed to remove the Medicaid limit on 
abortions, they would benefit financially while the state and federal government 
would be out of pocket the amount of additional payments. “The relationship 
between the parties is classically adverse, and there clearly exists between them a 
case or controversy in the constitutional sense.” Icf at 113 (citations omitted). 
Finding the VAWA provisions unconstitutional will allow the Class 
Representatives to not only correct the miscarriages of justice against them but also 
the continuing harm that being branded a perpetrator of domestic violence causes. 
The Government will incur the time and cost of providing not only procedures for 
correcting its decisions but procedures engineered to find the truth rather than 
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rubber stamping allegations as facts just because of the status—alien and female— 
of the person who makes them. The parties here are “classically adverse.” 

Injury from State Criminal and Civil Proceedings 

Real and immediate injuries can result from a Federal statute that encourages 
third parties to act in a way that harms others. For example, a statute limiting the 
liability for potential accidents at nuclear power plants encourages the construction 
of plants that when finally completed would create an apprehension in those near 
the plants of increased radioactivity, reduced property values, and increased water 
temperature. Duke Power , 438 U.S. 59, 73. Or, where the Government makes a 
decision to raise transportation rates. U.S. v. SCRAP , 412 U.S. 669, 688, 93 S.Ct. 
2405, 37 L.Ed.2d 254 (1973). The decision leads one group of third parties, the 
recycling industry, to reduce the availability of recyclable goods because the 
higher rates have made them less profitable. The public buys less recyclable goods 
but more of the cheaper non-recyclable goods, which are discarded as refuse in 
national parks. Another group, manufacturers, then uses more natural resources to 
meet the demand for the non-recyclable goods. All of which taken together will 
harm the use and enjoyment of nature by the plaintiffs. Id at 686-88. 

Flere third parties, alien wives, in order to acquire permanent residency 
through VAWA, make fraudulent assertions causing arrests, police complaints, and 
TROs. (Amend. Compl. ff 9-12, 179, Den Hollander ft 67, 69, 70, Moffett ff 
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89-90, Cardozo 104-05, 109, Brannon 120-21, App. 7-8, 13-14, 17-18, 26). 
The injuries from such to the Class Representatives have not ended. “It is common 
knowledge that a man with an arrest record is much more apt to be subject to 
police scrutiny—the first to be questioned and the last eliminated as a suspect.” 

Utz v. Cullinane , 520 F.2d 467, 481 n. 35 (D.C. Cir. 1975)(quoted citation 
omitted). An arrest may impair a person’s reputation, as with Moffett and 
Cardozo, Amend. Compl. 89, 104, App. 17-18, and “even to be acquitted may 
damage one’s good name if the community receives the verdict with a wink and 
chooses to remember defendant as one who ought to be convicted.” Michelson v. 
United States . 335 U.S. 469, 482, 69 S.Ct. 213, 93 L.Ed.168 (1948). Just like the 
modern-day opprobrium caused by mere accusations of domestic violence. 

Arrest records also interpose considerable barriers to employment, 
education, and professional licensing opportunities, Utz, 520 F.2d 467, 480, as 
with Moffett and Cardozo, Amend. Compl. ^ 89, 108, App. 17-18. The 
regrettable fact is that ‘“so long as there exists an employable pool of persons who 
have not been arrested, employers will find it cheaper to make an arrest an 
automatic disqualification for employment’” and ‘“will not distinguish between 
arrests resulting in conviction and arrests which do not.’” Utz at 480 (quoted 
citations omitted). 
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The lower court dismissed the injury allegations from arrests, police 
complaints, and TROs by stating, “that prospective harm can be addressed in state 
court proceedings.” Order p. 6, App. 39. That is inaccurate. 

The Identification Division of the FBI collects and maintains fingerprint 

12 

information that lists an individual’s arrest and issuance or violation of a TRO. 

28 U.S.C. § 534; 28 C.F.R. 0.85(b). The information is gathered from Federal, 
state and local agencies, and the FBI disseminates it to law enforcement agencies, 
officials of state and local governments for employment and licensing purposes, 
and to private contractors. 28 C.F.R. §§ 20.21(b)(2)-(3); 20.33(a); 50.12(a). TROs 
are also entered into the FBI’s National Information Crime Center. All of the 
information concerning arrests and TROs are available for FBI security clearance 
checks. 

The only way to expunge these records requires the equity power of a 
Federal, not state, court, but that power “is a narrow one, and should not be 
routinely used whenever a criminal prosecution ends in an acquittal, but should be 
reserved for the unusual or extreme case.” U.S. v. Schnitzer , 567 F.2d 536, 539 (2d 
Cir. 1977)(quoted citation omitted). Extreme cases have been found in situations 
of mass arrests, arrests based on an unconstitutional statute, harassment of civil 

12 A female viewer of David Letterman actually obtained a TRO against him in New Mexico by 
claiming Letterman, who never met the lady, abused her by sending secret signals “in code 
words” over the TV. G. A. Hession, Esq. Restraining Orders Out of Control , The New 
American, Aug. 4, 2008. 
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rights workers, and misuse of police records, id. at 540: none of which apply to 
the Class Representatives. 

Even if the Class Representatives did succeed at expunging their Federal 
records, private investigatory firms still maintain the information. Corporations 
check with those firms to determine whether employment applicants were arrested 
or the subject of a police complaint or TRO. If so, the companies usually deny the 
applicant a job, which happened to Cardozo and continues to happen to Moffett, 
Amend. Compl. ]f]f 89, 108, App. 17-18. 

The Sixth Amendment’s Confrontation Clause requires that a criminal 
defendant be afforded a full and fair opportunity to cross-examine adverse 
witnesses in order to show bias or improper motive for their testimony. Brinson v. 
Walker , 547 F.3d 387, 392-93 (2d Cir. 2008)(citing see Pa. v. Ritchie , 480 U.S. 39, 
51, 107 S.Ct. 989, 94 L.Ed.2d 40 (1987)). The reason is that “this type of evidence 
can make the difference between conviction and acquittal.” Pa. v. Ritchie , 480 
U.S. at 52 (1987)(citation omitted). In a state criminal proceeding, VAWA secrecy 
prevents the citizen husband, as happened to Moffet, from impeaching his wife’s 
criminal accusations by showing she has a motive to lie in order to win permanent 
residency through VAWA. (See Amend. Compl. f 89, App. 17 (Moffett prevented 
in assault hearing from pursuing issue that wife’s complaint was motivated by 
VAWA)). 
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State prosecutors have the obligation to turn over evidence in their 
possession that is both favorable to the accused and material to guilt or 
punishment. Brady v. Maryland . 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 
(1963). The obligation includes the disclosure of impeachment evidence. 
Youngblood v. W. Va. . 547 U.S. 867, 869, 126 S.Ct. 2188, 165 L.Ed.2d269 
(2006)(citation omitted). In state criminal proceedings against the citizen husband, 
the prosecution’s key witness is his alien wife. Since she knows whether she is 
using the VAWA process, the prosecution is in possession of that impeachment 
information and should disclose it to the husband. The VAWA secrecy provision, 
however, prevents disclosure and thereby violates the husband’s due process. The 
prosecutor in Moffett’s assault proceeding failed to disclose that Moffett’s wife 
was using VAWA for permanent residency. 

Procedural Due Process Injuries 

“VAWA cases are pretty much a joke, most of them are approved 
because there is only one side. There’s a ring of groups that know 
what to tell the officials at the Vermont Service Center. There’s an 
extremely high approval for VAWA cases.” Dean Elove, former U.S. 
Citizenship & Immigration Services, Upper Midwest Deputy District 
Director. 

When the power of government is used against a person, there is a right to 
fair procedure to determine the factual basis and legality of the government’s 
decision. “[I]n the development of our liberty, insistence upon procedural 
regularity has been a large factor.” Burdeau v. McDowell , 256 U.S. 465, 477, 41 
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S.Ct. 574, 65 L.Ed. 1048 (1921)(Brandeis, J. dissenting). Due process requires the 
opportunity to be heard “at a meaningful time and in a meaningful manner” before 
government burdens life, liberty or property. Armstrong v. Manzo , 380 U.S. 545, 
552, 85 S.Ct. 1187, 14 L.Ed.2d 62 (1965). 

In determining what process is due, it need be remembered that due process 
is unlike some other legal rules. Mathews v. Eldridge , 424 U.S. 319, 334, 96 S.Ct. 
893, 47 L.Ed.2d 18 (1976) (citations omitted). It is not a technical conception with 
a fixed content unrelated to time, place, and circumstances, but rather it is flexible 
and calls for such procedural protections as the particular situation demands. IcE 
The dictates of due process generally require looking at three factors: (1) whether 
existing procedures create an unreasonable risk of an erroneous deprivation, (2) the 
private interest affected by official action, and (3) the Government’s interest in the 
existing procedures. Mathews at 335. When procedures limit fundamental 
constitutional rights, the laws creating them must serve compelling governmental 
interests. Rotunda & Nowak, Treatise on Constitutional Law , § 15.7, 4 th ed. 2007. 

Three VAWA procedures violate procedural due process: Secrecy , 8 U.S.C. 
§ 1367(a)(2) & (c), provides no notice and no opportunity for citizen husbands to 
be heard at proceedings that find them responsible for “battery,” “extreme cruelty” 
or an “overall pattern of violence”; and two evidentiary provisions referred to as 
Turning a blind eye , 8 U.S.C. § 1367(a)(1)(A), and Relying on untrustworthy 
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evidence . 8 U.S.C. § 1154(a)(l)(J), 8 C.F.R. § 204.2(c)(2)(iv), and 61 Fed. Reg. 
13,065-66, ignore evidence from citizen husbands but rely on incompetent 
evidence from alien wives. All three corrupt the truth finding function and violate 
fundamental constitutional rights in determining whether the citizen husband 
abused his alien wife. 

Den Hollander, Moffett and Brannon, on information and belief, were or are 

being found responsible for felonies, misdemeanors, or wrongful acts in what the 

Justice Department (“DOJ”) considers law enforcement proceedings, Addendum 

92. They have no notice, no access, no impartial adjudicator, and no chance to 

rebut evidentiary presumptions. (Amend. Compl. 20, 26, 49, 50, 51, 52, 84, 95, 

125, 142, 148, 164, 179-183, App. 8-9, 11-12, 16-17, 19, 21-22, 24, 26). The lack 

of notice and opportunity to be heard is an injury. Carey v. Piphus , 435 U.S. 247, 

266, 98 S.Ct. 1042, 55 L.Ed.2d252 (1978). 

The Amended Complaint requested nominal damages for violations of 

procedural due process but the lower court completely ignored that request and the 

following holding by the Supreme Court: 

“Because the right to procedural due process is ‘absolute’ in the sense 
that it does not depend upon the merits of a claimant’s substantive 
assertions, and because of the importance to organized society that 
procedural due process be observed, see Boddie v. Connecticut , 401 
U.S. 371, 375 (1971); Anti-Fascist Committee v. McGarth , 341 U.S. 

123, 171-72 (1951)(Frankfurter, J., concurring), we believe that the 
denial of procedural due process should be actionable for nominal 


32 



SA172 


damages without proof of actual injury.” Carey v. Piphus, 435 U.S. 

247, 266. 

Standing should have been granted based on the allegation of nominal damages 
alone. 

Speech 

The secrecy and evidentiary provisions prevented the Class Representatives 
from speaking or hiring attorneys to speak for them and from presenting evidence 
on their behalf. These bars to procedural due process infringed the Class 
Representatives’ speech by preventing speech before it occurs—censorship. The 
lower court’s finding that “[t]he Amended Complaint is bereft....” of injury 
allegations as to “First Amendment... claims,” Order p. 7, App. 40, ignores the 
allegations of censorship, Amend. Compl. Tflf 143-145, 165, 195-198, 200-01, App. 
21, 24, 28-29, which occurred to Cardozo, and, on information and belief, were or 
are occurring to Den Hollander, Moffett and Brannon, Amend. Compl. 84, 95, 
125, App. 16-17, 19. 

The lower court also ignored that in the First Amendment context, 
“[ljitigants ... are permitted to challenge a statute not because their own rights of 
free expression are violated, but because of a judicial prediction or assumption that 
the statute’s very existence may cause others not before the court to refrain from 
constitutionally protected speech or expression.” Va. v. American Booksellers 
Ass’n, 484 U.S. 383, 392-93, 108 S.Ct. 636, 98 L.Ed.2d 782 (1988)(quoted citation 
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omitted). This exception applies here, since the Class Representatives also allege 
infringement of speech of other husbands. (Amend. Compl. ]f 3, App. 6). 

Marriage 

“The freedom to marry has long been recognized as one of the vital 
personal rights essential to the orderly pursuit of happiness by free men.” 

Loving v. Virginia . 388 U.S. 1, 12, 87 S.Ct. 1817, 18 L.Ed.2d 1010 
(1967)(Warren, C. J.). “Choices about marriage, family life, ... are among 
associational rights [the Supreme] Court has ranked as ‘of basic importance 
in our society.’” M.L.B. v. S.L.J. , 519 U.S. 102, 116, 117 S.Ct. 555, 136 
L.Ed.2d 473 (1996)(citation omitted). 

Since the Class Representatives did not have the freedom of choice to 
challenge the VAWA findings of marital abuse, they were boxed-in between two 
equally harmful alternatives: the Government finding they committed domestic 
violence or committing perjury that their marriages were viable in sponsoring their 
wives for residency. A dilemma that effectively chilled their rights to choose to 
seek an annulment or divorce. (Amend. Compl. 146, 166, App. 22, 24). “In 
assessing the possible hardship to the parties resulting from withholding judicial 
resolution, [the Second Circuit] ask[s] whether the challenged action creates a 
direct and immediate dilemma for the parties.” Marchi v. Board of Coop. Educ. 
Servs. , 173 F.3d 469, 478 (2d Cir. 1998). 
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The dilemma is further exacerbated in that by choosing to end their 
marriages, the Class Representatives could not submit their alien wives’ use of the 
VAWA process as evidence of a motivation for fraud in obtaining TROs or filing 
false police complaints. Nor can they presently use VAWA records to reopen prior 
state criminal or civil cases all because of VAWA secrecy. 

Since the Class Representatives were and still are subject to special 
disabilities created by VAWA, they have a substantial, immediate, and real interest 
in whether the provisions are valid. Evers , 358 U.S. at 204. The VAWA 
provisions not only chilled their freedom of choice on whether to terminate their 
marriages but continue to deter them from again marrying a foreigner in order to 
avoid a repeat of the VAWA hell they went through. (Amend. Compl. 30, 137, 
204, 214, App. 9, 21, 29-30). In Evers , the black class representative, who boarded 
a bus once and then got off when told he could not sit in the front, was not about to 
board a bus again and sit in the front unless the segregation statute was nullified. 

Id. The Supreme Court found that such a government imposed disability was a 
sufficient injury to give the man standing to challenge the segregation statute, jd., 
as does the ongoing deterrence of future marriages to aliens constitute injury to the 
Class Representatives. 

When the Class Representative sponsored their alien wives for the two-year 
conditional marriage residency, they were required to enter into contracts with the 
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Government under 8 U.S.C. § 1183a. The enforceable agreement obligates them 
to support their alien wives to the amount of 125% of the poverty level or 
reimburse public benefits the wives receive. These obligations may last for 10 
years and divorce does not end them. However, a finding that an alien wife is 
inadmissible or deportable would end a husband’s obligation, since the wife would 
no longer be in the U.S. legally. But VAWA prevents this by providing waivers 
for conduct that would normally result in inadmissibility or deportability, 8 U.S.C. 
§§ 1182(h), 1227(a)(1)(H), 1229b(b)(2), thereby assuring an alien wife legally 
remains in the U.S. and her husband saddled with a vested contingent obligation to 
support her. (Amend. Compl. f 25, App. 9). 

Brannon brought his wife to America on a K-l fiancee visa. (Amend. 

Compl. Tf 116, App. 19). Under VAWA, he is limited to sponsoring just one more 
wife for a K-l visa because all citizens are limited to two such visas unless a 
waiver is obtained. 8 U.S.C. § 1184(d); USCIS Memorandum, International 
Marriage Broker Regulation Act Implementation Guidance , Michael Aytes, 
HQOPS Docket # USCIS-2008-0070, 07/21/2006, www.uscis.gov. 

One factor in considering a waiver is whether a prior spouse was adjudged 
inadmissible or deportable, but the VAWA provisions effectively prevent that, so 
waivers are unlikely for any citizen with a former alien spouse who accused him of 
abuse, as did Brannon’s. This VAWA section counters the very reason for the 
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fiancee visa: to allow citizens to spend time with their fiancees in America, rather 
than making numerous, expensive trips overseas to determine whether the 
relationship will work. In effect, American citizens, usually men with limited 
resources, are hamstrung to two bites of the apple before resigning themselves to 
forming families with the domestic pool of females. 

The VAWA process casts a continuing and brooding presence of risk and 
fear that threatens any American man’s right to marry an alien female when 
considering the high failure rate of marriages, the intense desire of aliens to gain 
admission to the U.S., and that marriage is fundamental to the very existence and 
survival of mankind, Skinner v. Oklahoma , 316 U.S. 535, 541, 62 S.Ct. 1110, 86 
L.Ed. 1655 (1942). Such risks are sufficient for standing. 

Privacy & Reputation 

All the Class Representatives presently face an insurmountable wall to 
determining whether the Government’s findings of abuse invade their privacy or 
defame them. VAWA secrecy prevents citizens from accessing such records, 
correcting them, limiting their disclosure, or obtaining damages as a result of 
dissemination. 

The right to privacy protects one’s private life from government intrusion, 
Olmstead v. United States . 277 U.S. 438, 478-79, 48 S.Ct. 564, 72 L.Ed. 944 
(1928)(Brandeis, J. dissenting), and the right to privacy regarding family matters is 
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inherent in the concept of liberty. Rotunda, Constitutional Law , § 18.26. The 
VAWA provisions result in the wholesale intrusion by the Government into private 
matters. Intimate matters of the Class Representatives lives are revealed to third 
parties without their consent and without any procedures for objecting. (Amend. 
Compl. THf 147, 149, 151, 152, 154, 157, App. 22-23). 

Because the Justice Department considers the fact-findings in the VAWA 
process as compiled for law enforcement purposes, they cannot be released to a 
citizen husband because it would constitute an “unwarranted invasion of the 
personal privacy of third parties [his wife]” under 5 U.S.C. § 552(b)(7)(C). Den 
Hollander tried to use the Privacy Act, 5 U.S.C. 552a, to access records about him 
but was denied. Addendum at 92. VAWA, however, permits the release of its 
findings to Federal, state and local law enforcement officials and Federal, State, 
local and private organizations providing benefits and victims services. 8 U.S.C. § 
1367(b)(2)(5) & (7). 

The government and private organizations providing benefits learn of private 
and defamatory matters concerning a husband because they must determine 
whether his alien wife was abused and whether there is a connection between the 
abuse and the need for a benefit. 8 U.S.C. § 1641(c)(1)(A); Qualified Alien Status 
and Eligibility Under Title IV . 62 Fed. Reg. 61344, 61366-67, 61371. 
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Once privacy information is disclosed to these third parties, the husband will 
have no legal recourse for damages because “false light” requires the information 
be used for commercial purposes while a “prim a facie” tort requires the primary 
purpose of disclosure is to harm the husband. 

As for defamation. Government harm to reputation in connection with the 
denial of a right recognized by state law infringes a liberty interest that triggers due 
process. Neu v. Corcoran , 869 F.2d 662, 669-670, & n. 2 (2d Cir. 1989). VAWA 
secrecy prevents the Class Representatives from correcting or preventing the 
disclosure of defamatory findings by the Government. The Government’s 
conclusions of domestic violence are per se defamatory because they impute 
criminal activity. Angio-Medical Corn, v. Eli Lilly & Co. , 720 F.Supp. 269, 272 
(1989). Those conclusions are available to third parties: Federal, state and local 
law enforcement officials and Federal, State, local and private organizations 
providing benefits and victims services. 13 8 U.S.C. § 1367(b)(2)(5) & (7). 

Since the Government defamations result from official proceedings, the 
defamations are privileged under state law in defamation actions. E.g., Andrews v. 
Gardiner , 224 N.Y. 440, 446, 121 N.E. 341, 343 (1918); N.Y. Civil Rights Law § 
74. The result is that the one-sided, secret VAWA proceedings eliminate the right 

13 Any findings, even false ones, may be used in any criminal proceeding against the husband. 8 
C.F.R. 216.5(e)(3)(viii). 
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to a state cause of action for per se defamation brought by a citizen husband in 
which damages are presumed—that is an injury. (Amend. Compl. ]f]f 151-55, App. 
22-23). 

The lower court found privacy and reputation injuries speculative by 
mistakenly claiming the Class Representatives did not allege injury from the 
disclosure or threatened disclosure of privacy information and defamations to third 
parties as a result of VAWA. Order p. 6, App. 39. The Amended Complaint at 
93, 122, App. 17, 19, does allege, to the extent possible, that Moffett and 
Brannon’s wives are receiving benefits from private NGOs. The providing of 
those benefits requires the Government to communicate with third parties in those 
organizations whether the wives made out a prima facie case of abuse or were 
found to have been abused and that there was a “substantial” connection between 
the nature of the abuse and each wife’s need for benefits. Logically, the 
defamations concerning Moffett and Brannon were or are being communicated to 
these third parties. 

The Class Representatives, however, face a Catch-22 on this issue. VAWA 
secrecy prevents them from determining what the Government and agencies are 
doing with privacy and defamatory information while the lower court demands 
allegations of actual or threatened disclosure that are impossible to make because 
of Government secrecy. The law in the Second Circuit, however, provides for a 
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solution: “in resolving claims that [courts] lack jurisdiction, ... [the courts] have 
required that the party asserting jurisdiction be permitted discovery of facts 
demonstrating jurisdiction, at least where the facts are peculiarly within the 
knowledge of the opposing party.” 14 Kamen v. American Tel. & Tel. Co. , 791 
F.2d 1006, 1011 (2d Cir. 1986). 

Unless VAWA’s Catch-22 is eliminated, the Class Representatives will 
never be able to confirm or adequately allege for the lower court whether any 
failure to obtain a government job, denial of security clearance, harmful publicity, 
invasion of privacy, or institution of subsequent government proceedings against 
them resulted from the communication of VAWA information to third parties. 

A heightened risk of prospective harm can be sufficient for standing, La 
Raza v. Gonzales , 468 F.Supp.2d 429, 439 (E.D.N.Y. 2007). 15 The likelihood of 
prospective harm in this case, Amend. Compl. 21-24, 148-49, 151-55, App. 8-9, 
22-23, is greater than other cases. Farm workers had standing to uphold regulation 
that limited water to large land parcels because without water the landowners 
would likely sell some land, and it did not matter that the farm workers couldn’t 
presently afford the land. Bryant , 447 U.S. 352, 366-68. Low-income residents 
had standing to challenge a city’s use of Federal block grants as collateral for a 

14 The extent of the threat of disclosure of records by the Government is u nk nown because the 
one source that knows how often that happens, the Government, has denied a Freedom of 
Information Request for statistics on disclosures. 

15 The Raza Court denied standing, in part, because any prospective harm depended on the 
plaintiffs’ own acts. Here the prospective harm is dependent on the acts of others. 
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hotel because it might put block grant Hinds at risk. De Rosa v. United States 
Dep’t of Housing & Urban Dev ., 787 F.2d 840, 842 n. 2 (2d Cir. 1986). Aliens 
had standing when they alleged a reduction in employment opportunities because 
the Government seized green cards in deportation proceedings even though the 
aliens failed to identify anyone who suffered such as injury. Loa-Herrera v. 
Trominski , 231 F.3d 984, 987-88 (5 th Cir. 2000). Oregon residents had standing to 
challenge state statute allowing use of pesticides even though state officials did not 
intend to use pesticides. Oregon Environmental Council v. Kunzman , 817 F.2d 
484, 491-92 (9 th Cir. 1987). 

The lower court found “a present fear that the ultimate harm might occur” is 

insufficient for injury. Order p. 7, App. 40, (quoting La Raza , 468 F.Supp.2d at 

441). Flowever, the lower court ignored the Second Circuit case N.Y.P.I.R.G. v. 

Whitman , 321 F.3d 316 (2d Cir. 2003), which held that “uncertainty” over future 

harm is sufficient for an injury-in-fact: 

“NYPIRG alleges personal and economic injury caused by 
uncertainty. We think ... [any] distinction [from actual exposure] is a 
superficial one that does not change the injury-in-fact analysis. In 
other words, the distinction between an alleged exposure to excess air 
pollution and uncertainty about exposure is one largely without a 
difference since both cause personal and economic harm.... [and] the 
injury-in-fact necessary for standing ‘need not be large, an identifiable 
trifle will suffice.Id. at 325-26 (citing LaFleur, 300 F.3d 256, 270- 
71). 

The Amended Complaint alleges such uncertainty at 22-24, App. 9. 
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No American would trust that the dissemination of destructive fact-findings 
will not occur when they are available to (1) his alien wife, (2) Federal agencies 
that provide her benefits, (3) state agencies that provide her benefits, (4) local 
agencies that provide her benefits, (5) private agencies that provide her benefits, 

(6) Federal law enforcement officials, (7) state law enforcement officials, (8) local 
law enforcement officials, (9) Interpol, and (10) nonprofit, nongovernmental 
groups that provide other services to her. And no American would feel secure that 
the leaking of such injurious information by third parties to the general public 
never happens. 

Impartiality 

Due process requires an impartial decision maker to help guarantee that 
liberty interests will not be impaired on the basis of an erroneous or distorted 
conception of the facts. Marshall v. Jerrico. Inc. . 446 U.S. 238, 242, 100 S.Ct. 
1610, 64 L.Ed.2d 182 (1980). Impartial adjudicators also preserve both the 
appearance and the reality of fairness by engendering the belief, “so important to a 
popular government, that justice has been done.” McGrath , 341 U.S. 123, 172 
(Frankfurter, J., concurring). Impartial means treating both sides alike, Webster’s 
Third New International Dictionary , 1993, which the Government’s findings of 
domestic violence do not do because they only consider information from one side. 
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Evidentiary Proof 

Where the reasonableness of the Government’s decisions depend on findings 
of fact, the evidence used to prove those findings must be disclosed to the adverse 
party so that he can show the evidence untrue. Greene v. McElroy , 360 U.S. 474, 
496-97, 79 S.Ct. 1400, 3 L.Ed.2d 1377 (1959). This is especially important when 
the evidence consists of testimony by those who “might be perjurers or ... 
motivated by malice, vindictiveness, intolerance, prejudice or jealousy.” Id When 
one person accuses another of crimes and wrongful acts, the adversity exists 
between the accuser and the accused—not between the accuser and the adjudicator. 
And when domestic conflicts are involved, often the worst in human nature comes 
forth. 

Under VAWA, “credible evidence” means whatever the defendants decide it 
to mean. 8 U.S.C. § 1154(a)(l)(J); 8 C.F.R. § 204.2(c)(2)(iv); 61 Fed. Reg. 
13,065-66; INS Memorandum , 76 Interpreter Releases 162, 168-169 (1999). The 
Government has no clear-cut standards for determining credible evidence, and the 
only discernible rule for allocating weight is that documents filed in court or with 
the police, medical reports, and other documents in government files receive more 
weight. Id at 168. VAWA has confused authentication of official documents with 
the truth of the matters asserted in them. All too often falsehoods are inserted into 
court documents submitted by parties, lies told to medical personnel, and 
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misrepresentations made to the police. Giving additional weight to the contents of 
such documents is bootstrapping, since the source of information mainly comes 
from the accuser—the alien wife. 

The evidentiary benefits of such documents are not lost on immigration 
lawyers, Feminist advocacy groups (some of which advise withholding 
information from the police and courts), and alien wives. They intentionally create 
a trail of official documents filled with false charges against husbands so that those 
documents can be used as “primary evidence” in the VAWA process. Id. Of 
course, another foreseeable result is that the false charges will result in jail, TROs, 
harm to occupation, lost of employment, and pink-listing—reminiscent of the 
McCarthy era. As back then, lives are destroyed based on unsubstantiated 
accusations. 

The VAWA evidentiary provisions mock the due process policy for 
standards of proof. “[A] standard of proof represents an attempt to instruct the 
fact-finder concerning the degree of confidence our society thinks he should have 
in the correctness of factual conclusions for a particular type of adjudication.” In 
re Winship . 397 U.S. 358, 370, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970)(Harlan, 
J.)(concurring). Under VAWA, however, the only proof proffered comes from the 
alien, so whatever standard the adjudicators choose in finding mistreatment will be 
met—whether clear and convincing, preponderance or other. 


45 



SA185 


As to the persuasiveness of proof, the evidentiary provisions treat an alien’s 
affidavit as prima facie evidence of the ultimate fact of abuse. Normally, such a 
presumption requires the party against whom the evidence applies to present 
evidence disproving the ultimate fact. But evidence submitted by a citizen is 
discarded, so he has no opportunity to repel the presumption—and that violates due 
process. In effect, the provisions insist on presuming rather than proving abuse by 
the husband solely because it is more convenient to presume than to prove. See 
Stanley v. III . 405 U.S. 645, 658, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972). 

The Alice in Wonderland nature of the VAWA evidentiary determination of 
abuse is best illustrated by 8 U.S.C. § 1367(a)(1)(A). The Government cannot 
make any decision to find an alien wife inadmissible or deportable solely from 
information provided by her citizen husband if he abused her. So the threshold 
question is whether the husband abused her. The Government, however, cannot 
accept any evidence from the husband as to his innocence because such evidence 
may result in finding no abuse. That means the wife would be ineligible under 
VAWA. Ineligibility means the wife would be inadmissible or deportable because 
VAWA’s waivers would not apply. So evidence of innocence from the husband 
results in inadmissibility or deportation, which the law forbids. Therefore, such 
evidence from the husband is rejected. That is no way to find the truth, but it is in 
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the tradition of every kangaroo trial, witch-hunt or “French Reign of Terror” that 
ever occurred. 

VAWA’s evidentiary standards were or are being used against Den 
Flollander, Moffett, and Brannon. (Amend. Compl. ]f]f 84, 95, 125, App. 16-17, 

19). 

Equal Protection 

The Government may not “bolt the door to equal justice.” Griffin v. Illinois , 
351 U.S. 12, 17, 76 S.Ct. 585, 100 L.Ed. 891 (1956). The VAWA provisions 
classify persons so as to prevent the exercise of fundamental rights on equal terms: 
(1) Americans v. different nationalities, (2) U.S. citizens v. non-permanent aliens, 
(3) citizens married to non-permanent aliens v. citizens married to citizens, and (4) 
males v. females. 16 Under VAWA, the Government affords others more 
fundamental rights than the Class Representatives who are American citizens, 
married an alien, and are men. (Amend. Compl. ^ 5, 127, 129, 130, 137, 139, 158 
-161, 169-176, 185-187, 196-98, 201, 207, 211-14, 216-17, App. 7, 19-21, 23-25, 
27-30). “[Wjhere fundamental rights and liberties are asserted under ... Equal 
Protection ... classifications which might invade or restrain them must be closely 
scrutinized and carefully confined. Flarper v. Virginia State Bd. of Elections , 383 
U.S. 663, 670, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966). 

16 VAWA’s classifications in (1), (2), and (4) also burden suspect groups in addition to invading 
their fundamental rights. 
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Discrimination 

Nationality & Alienage: Nationality arises from a person belonging to a 
nation. Alienage means a foreign born person who has not yet qualified for 
citizenship. The aliens concerned with in this action are not permanent residents 
but conditional residents. Nationality and alienage are two different classifications 
but both are suspect. Frontiero v. Richardson , 411 U.S. 677, 682, 93 S.Ct. 1764, 

36 L.Ed.2d 583 (1973)(citations omitted). 

The VAWA provisions aim to keep American citizens who abuse their non- 
American, alien spouses from opposing the alien’s application for permanent 
residency. Hernandez v. Ashcroft , 345 F.3d 824, 827, 840-41 (9 th Cir. 2003). The 
Government, therefore, must find that a citizen abused his or her alien spouse. It is 
in reaching such a finding that the Government treats an American citizen 
differently than a non-American alien. The alien knows that a proceeding to 
determine abuse is occurring and can submit evidence—the citizen is kept in the 
dark, and, even if he knows, his evidence is discarded. 

VAWA’s classifications do not remotely serve the interest of truthfully 
determining abuse because participation and evidence from citizens are lacking 
due to their American nationality and citizenship. The denial of fundamental rights 
to American citizens but allowed to aliens is so disconnected with finding the truth 
that the provisions are inexplicable by any motive other than animus toward 
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American citizens, mainly men, who marry foreigners. See Arlington Heights v. 
Metro. Hous. Dev. Com. , 429 U.S. 252, 266, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977). 

Long ago the Supreme Court found that rights to equal protection “are 
universal in their application, to all persons within the territorial jurisdiction, 
without regard to any differences ....” Yick Wo v. Hopkins , 118 U.S. 356, 369, 6 
S.Ct. 1064, 30 L.Ed. 220 (1886). The Constitution “neither knows nor tolerates 
classes among citizens,” Plessey v. Ferguson , 163 U.S. 537, 559, 16 S.Ct. 1138, 

41 L.Ed. 256 (1896)(EIarlan, J. dissenting). Those words are now understood to 
state a commitment to the law’s neutrality where the rights of persons are at stake, 
whether citizens, legal or illegal aliens. Romer v. Evans , 517 U.S. 620, 623, 116 
S.Ct. 1620, 134 L. Ed.2d 855 (1996). EIow ironic that today, America, which has 
consistently granted aliens within its borders rights similar to citizens, now 
deprives those citizens of rights granted aliens. The Constitution does not allow 
for such; if anything, citizens still have more rights. See Bernal v. Fainter , 467 
U.S. 216, 221, 104 S.Ct. 2312, 81 L.Ed.2d 175 (1984). 

Citizen & Citizen: VAWA’s determinations of a citizen committing abuse 
against the citizen’s spouse only applies to citizens who marry aliens—not citizens 
who marry other U.S. citizens. The Act treats two groups of citizens differently 
when it comes to the fundamental right of choice in marriage, which indicates 
animus for those who marry foreigners. 
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Sex: The Congressional history of VAWA is not sex-neutral but shows a 
motivation to burden men. Further, the challenged provisions are presently applied 
disproportionately against men. 

A discriminatory purpose exists when one of the motivating factors behind a 
law was to treat similarly situated persons differently. Arlington Fleights , 429 U.S. 
252, 266. The purpose of an act is found in its operation and effect and can be 
plainly shown in its provisions and frankly revealed in its title. Truax v. Raich , 

239 U.S. 33, 40, 36 S.Ct. 7, 60 L.Ed.131 (1915)(citations omitted). The purpose of 
VAWA is not only plainly shown by its history, but frankly revealed in its title: 

The Violence Against Women Act—not the Violence Against “Persons” Act. 

Congress’s purpose in passing VAWA was to protect “immigrant women,” 

from their citizen husbands, Hernandez , 345 F.3d at 827: 

“With the passage of VAWA, Congress provided a mechanism for 
women who have been battered or subjected to extreme cruelty to 
achieve lawful immigration status independent of an abusive spouse.... 
Congress’s goal of protecting battered immigrant women and 
recognition of past governmental insensitivity regarding domestic 
violence.... Congress’s goal in enacting VAWA was to eliminate barriers 
to women leaving abusive relationships.... The INS conceded at oral 
argument that [VAWA] was a generous enactment, intended to 
ameliorate the impact of harsh provisions of immigration law on abused 
women.... By defining extreme cruelty to encompass ‘abusive actions’ 
that ‘may not initially appear violent but that are part of an overall pattern 
of violence, 8 C.F.R. § 204.2(c)(l)(vi) protects women against 
manipulative tactics aimed at ensuring the batterer’s dominance and 
control.” (Emphasis added). 
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The legislative history at U.S. Code Cong. Admin. News. P.L. 103-322, pp. 381-87 
(1994), exclusively uses the term “women” to denote the victims the Act intends to 
protect. Such an archaic, stereotype distinction of females as innocent victims and 
males as batterers is the classic illustration of discriminatory purpose. See Crai g v. 
Boren . 429 U.S. 190, 198-99, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976). While in 2005 
the statute, enacted in 1994 and repeatedly amended, specifically included men as 
beneficiaries, VAWA continues to this day with a discriminatory motive. See 
Hunter v. Underwood . 471 U.S. 222, 233, 105 S.Ct. 1916, 85 L.Ed.2d 222 
(1985)(original enactment was motivated by a desire to discriminate against blacks 
and the section continued to have that effect). VAWA continues to enforce the 
outmoded generalization of men as batterers when the reality is that over 200 
studies have shown that females are as physically aggressive, or more so, in their 
relationships. Prof. Martin S. Fiebert, Department of Psychology, California State 
University, Long Beach, www.csulb.edu/~mfiebert/assault.htm. 

Even if VAWA’s sex classification was not written in its title and the 
legislative history, laws may be applied in such a way as to create classifications 
that are used to allocate burdens and benefits unequally, see Yick Wo v. Hopkins , 
118 U.S. at 373-74. 

The Amended Complaint alleges at 126-39, App. 19-21, the 
discriminatory application of the law by the VAWA Unit at the Government’s 
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1 7 

Vermont Service Center. Gordon’s treatise on Immigration Law and Procedure , 
§ 41.05(1), and feminist advocates, such as Gail Pendleton of the National 
Immigration Project, admit that VAWA is primarily used by alien wives for whom 
the process was intended. 

In addition, DOJ’s Office on Violence Against Women, which administers 
VAWA funds, has instructed the Delaware Domestic Violence Coordinating 
Council that “states must fund only programs that focus on violence against 
women.” The victims served under VAWA programs are 90% female. DOJ’s 
National Institute of Justice specifically prohibits “proposals for research on 
intimate partner violence against... males of any age.” These are just some of the 
many examples of the discriminatory application of VAWA against men as 
detailed by R.A.D.A.R. in VAWA Programs Discriminate Against Male Victims , 
Dec. 2007, www.mediaradar.org. 

The VAWA process is a device motivated and applied to impose burdens on 
males and benefits on females. 

Equal Protection In juries 

The Supreme Court found a real and immediate equal protection injury to 
contractors from a city set-aside program for female and minority owned 

17 Adjudicators at the VAWA Unit are trained by feminist advocates who push their one-side, 
anti-male agenda that furthers their domestic-abuse industry, which has become a multi-billion 
dollar business with large influxes of Federal money. Cf. 74 Interpreter Releases 971, 977 
(1997). 
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businesses without the plaintiff showing it would have received a contract absent 
the program. Northeastern Fla. Assoc. Gen. Contractors Am. v. Jacksonville , 508 
U.S. 656, 113 S.Ct. 2297, 124 L.Ed.2d 586 (1993). It did not matter that success in 
winning a contract remained hypothetical because the city had erected barriers to 
the plaintiffs’ ability to “compete on an equal footing in the bidding process.” Id 
at 666. A plaintiff need only allege that a discriminatory policy, whether based on 
sex or ethnicity, erected a barrier making it more difficult to obtain a benefit than 
the more favorably treated group. Id “The ‘injury-in-fact’ in an equal protection 
case of this variety is the denial of equal treatment resulting from the imposition of 
[a] barrier....” Id 

The Class Representatives allege the Government erected and enforces 
unconstitutional barriers—secrecy, evidentiary, and arbitrary definitions—that 
make it impossible for them to obtain the same benefits of procedures in defending 
against accusations as their alien wives have in prosecuting those accusations. 
(Amend. Compl. 140-41, 162-63, 177-78, App. 21, 23-25). The husbands not 
only face obstacles in defending against a finding of abuse but ongoing obstacles 
afterward. They cannot access records, correct inaccuracies, prevent or challenge 
unfair or arbitrary disclosure to third parties, and when disclosed, they have no 
legal remedy for the harm caused. (Amend. Compl. 12, 21-24, 148-49, 151-57, 
App. 8-9, 22-23). The only player not allowed in the stadium is the one being 
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scored against—the citizen husband. In fact, he is not even told where the stadium 
is or the scheduled time for his defeat, which is non-appealable. 

The harm is the Class Representatives were or are not being considered 
equally without the discriminatory obstacles. See Northeastern at 666. The 
VAWA provisions have already prevented Cardozo from defending against 
findings of domestic violence, Amend. Compl. f 110, App. 18, and were or are, on 
information and belief, preventing Den Hollander, Moffett, and Brannon from 
defending against similar findings, Amend. Compl. 84, 95, 125, App. 16-17, 19. 
The VAWA provisions are currently stopping all the Class Representatives from 
accessing, correcting, challenging disclosure, or reopening fact-findings of abuse. 
Standing exists because the Class Representatives are able and ready to do such, 
but the VAWA provisions prevent them. Northeastern at 666. The remedy is 
restoring equality, such as extending to the excluded husbands the same procedures 
available to the wives. Heckler v. Mathews , 465 U.S. 728, 740, 104 S.Ct. 1387, 79 
L.Ed.2d 646 (1984)(citation omitted). 

The VAWA provisions are also under-inclusive in that they provide on their 
face procedural due process for aliens but not U.S. citizens and, as applied, for 
alien females but not citizen males. When a law is challenged for violating equal 
protection by being under-inclusive, the Supreme Court allows either the included 
or excluded parties standing, otherwise, underinclusive statutes could never be 
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challenged. Rotunda, Constitutional Law , § 2.13, pp. 373-74, see Orr v. Orr , 440 
U.S. 268, 272, 99 S.Ct. 1102, 59 L.Ed.2d 306 (1979). “A [standing] rule that 
would prohibit members of a disfavored group from attacking classifications 
benefiting others because the plaintiff would never be included in the class would 
insulate unequal treatment from constitutional attack under the equal protection 
clause and perpetuate the stigmatizing of members of an unconstitutionally 
disfavored group.” Rotunda at § 2.13, p. 374. 

Overbroad and Vague Injuries 

Enactments are facially overbroad when their reach is so sweeping that they 
could deter persons from engaging in protected speech, and standing even exists 
when a statute “may cause others not before the court to refrain from 
constitutionally protected speech or expression.” Broadrick v. Okla. . 413 U.S. 

601, 611-12, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973). 

Statutes regulating fundamental rights are void for vagueness when “men of 
common intelligence must necessarily guess at [their] meaning[s] and differ as to 
[their] applications,” Connolly v. General Constr. Co. , 269 U.S. 385, 391, 46 S.Ct. 
126, 70 L.Ed. 322 (1926)(citation omitted). Uncertain meanings inevitably 
“delegate basic policy matters to [government employees] for resolution on an ad 
hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory 
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application.” Gravned v. City of Rockford . 408 U.S. 104, 108-09, 92 S.Ct. 2294, 

33 L.Ed.2d222 (1972)(citations omitted). 

The VAWA process requires that the citizen husband engaged in 
“battering,” “extreme cruelty,” or an “overall pattern of violence.” (Amend. 

Compl. Tf 188, App. 27). These terms regulating speech and choices in marital 
conduct, fundamental rights, are open-ended and nebulous. (Amend. Compl. 

27, 36, App. 9-10). Battery includes anything from verbal threats to attempted 
murder. See 61 Fed. Reg. 13,065-66. Extreme cruelty includes the verbal 
infliction of emotional distress without any physical manifestations, verbal and 
other acts against third parties, and behaviors, including speech, intended to control 
and exercise power over an alien wife. Pendleton, Immigration and Nationality 
Law Handbook , p. 2 n. 5, p. 6, ed. 2001-02, www.asistahelp.org/vawa.htm. 

Overall pattern of violence , which is a catch-all provision, includes “name calling,” 
“criticizing, insulting, belittling,” “false accusations,” “blaming,” “ridiculing,” 
“lying,” “comments about women’s bodies,” “accusing [wife] of having a lover,” 
“reminding [wife] of her duties,” “threatening to leave [wife],” “calling [wife] to 
make sure she is okay,” etc. DOJ funded studies: 1999 National Victim 
Assistance Academy , chap. 8, www.ovc.gov/assist/nvaa99/chap8.htm; Family 
Violence Prevention Fund, Breaking the Silence - Training Manual, pp 55-58 
(2006), http://endabuse.org/section/programs/immigranVwomen. 
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The words that rise to the level of abuse under VAWA are so overbroad as 
to include protected and unprotected speech, thereby prospectively deterring any 
citizen husband not before this Court from engaging in protected speech with his 
alien wife. That is sufficient for the Class Representatives to have standing. 
Broadrick at 612. 

The vagueness of VAWA terminology trap the innocent by not providing 
fair warning, allow for arbitrary and discriminatory enforcement, and inhibit the 
exercise of speech and marital choices. Grayned , 408 U.S. at 108-09. Any marital 
quarrel or effort to make-up in which the citizen husband dares open his mouth or 
touch his wife can and will be used against him by the Government, as it was 
against the Class Representatives. 

Bill of Attainder Injuries 

U.S. Const. I. § 9 cl. 3 prohibits acts of Congress “that apply to ... easily 
ascertainable members of a group in such a way as to inflict punishment...” 
without the safeguards of a trial. U.S. v. Lovett , 328 U.S. 303, 315, 66 S.Ct. 1073, 
90 L.Ed. 1252(1946). The severity of the punishment is irrelevant. Brown , 381 
U.S. 437, 447. It “may affect the life of an individual, or may confiscate his 
property, or may do both,” Fletcher v. Peck , 10 U.S. 87, 138 (1810), and “[t]he 
deprivation of any rights, civil or political previously enjoyed, may be 
punishment...,” Cummings v. Missouri , 71 U.S. 277, 320 (1867). 
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As the legislative history shows, the VAWA provisions are aimed primarily 
at citizen husbands, such as the Class Representatives, because Congress 
determined husbands to be the ones responsible for domestic violence in marriages 
involving aliens. The VAWA provisions injured or are injuring the Class 
Representatives’ rights to due process, freedom of speech, freedom of choice in 
marital decisions, privacy, and protect their reputations, see Foretich v. United 
States , 351 F.3d 1198, 1213 (Cir. D.C. 2003)(Congressional Act harmed person’s 
reputation by depicting him as a child abuser). 

The fact that the punishments are inflicted through the instrumentality of 
immigration proceedings make them no less effective or invalid. Cf Lovett , 328 
U.S. at 316. Power over the conduct of aliens does not translate into power over 
citizens just because Congress fears the Feminist Establishment or believes men 
who marry foreign wives should be subject to sanctions. “Those who wrote our 
Constitution well knew the danger inherent in special legislative acts which take 
away the life, liberty or property of particular ... persons, because the legislature 
thinks them guilty of conduct which deserves punishment.” Lovett , 328 U.S. at 
317. 

The lower court. Order p. 7, App. 40, simply ignored most of the allegations 
of bill of attainder injuries. (Amend. Compl. 206-07, 212, 215-217, App. 29- 
30). 
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Causation and Remedies 

Standing causation requires that the asserted injuries are the consequences 
of or fairly traceable to the Government’s conduct. Duke Power , 438 U.S. 59, 72 
(citations omitted). The VAWA provisions are the instruments of harm for without 
them there would be no secrecy, incompetent and ignored evidence, arbitrary 
definitions of abuse, disclosure of private matters and falsehoods, and the violation 
of rights. 

The Class Representatives were or are subject to ongoing VAWA 
determinations of abuse. Further, without the VAWA provisions, there would 
likely not have been the fraudulent complaints to police, arrests, and TROs that 
continue to invade privacy, harm reputations, and threaten employment prospects 
of the Class Representatives—a more direct causation than in Bryant , 447 U.S. 

352, 366-68 or SCRAP , 412 U.S. 669, 688. 

Causation is also satisfied by showing there is a substantial likelihood that 
the requested relief will redress the injuries. Duke Power , 438 U.S. at 75 n. 20. 

The remedies requested in the Amended Complaint at ]f 219(a)-(j), App. 31-32, 
will prevent or at least alleviated the injuries caused and threatened by the VAWA 
provisions. Any remedy may constitute no more than a small and incremental step 
toward limiting future damages. Massachusetts v. EPA , 549 U.S. 497, 524, 127 
S.Ct. 1438, 167 L.Ed.2d 248 (2007). 


59 



SA199 


2. Lower court’s non-adherence to (12)(bXl) standards. 

The lower court’s Order at pp. 4-5, App. 37-38, states that “[i]n considering 
a Rule 12(b)(1) motion, all facts alleged in the complaint are taken as true and all 
reasonable inferences are drawn in the Plaintiffs’ favor.” Bldg. & Const. Trades 
Council Buffalo N.Y. & Vicinity v. Downtown Dev., Inc. , 448 F.3d 138, 144 (2d 
Cir. 2006)(citations omitted). But the Order found key allegations in the Amended 
Complaint as false, ignored others, and adopted an allegation by the Government 
as true. 

The Order found that in the VAWA process “[n]o determination is made 
regarding Plaintiffs’ alleged conduct and, contrary to the Amended Complaint, 
they are not ‘adjudged responsible.’” Order p. 6, App. 39. That’s plain false as 
Government memoranda show: “a finding that the spouse ... has been ‘battered or 
subjected to extreme cruelty’ is one of the threshold elements of the VAWA 
claim,” 76 Interpreter Releases 162, 163 (1999); the self-petitioner is required to 
“establish that ‘abuse’ exists,” kf; and the process involves “adjudication,” 
“adjudicated-cases,” “cases” with one task of the Vermont Service Center as 
“adjudicating ... self petitions,” 74 Interpreter Releases 971, 972, 976 (1997). 
Determining abuse is the key part of the Government’s adjudications; otherwise, 
there would be no need for the VAWA provisions to require that the alien be 
“battered,” or subjected to “extreme cruelty,” or an “overall pattern of abuse.” 
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Moreover, the Class Representatives alleged such determinations. (Amend. 

Compl. THf 13, 14, 18, 47, 49, 51, 132, 142, 145, 153, 164, 179, 187, 219(f), App. 8, 
11-12,20-22,24, 26-27,31). 

The lower court also relied on an allegation created by the Government: 
“[t]hat each of the plaintiffs may desire to see his former spouse deported is not a 
cognizable interest sufficient to confer standing.” Order p. 6, App. 39. The Class 
Representatives never alleged and never argued that. For the lower court to raise 
such an archaic, stereotypical insinuation about America husbands evinces a 
prejudicial view of all those innocent men who have had their lives destroyed by 
alien wives fraudulently exploiting VAWA. 

The Order at p. 6, App. 39, also states “[pjlaintiffs point to no element of the 
VAWA statutory scheme that results in any actual detriment to them.” The lower 
court apparently ignored the allegations in the Amended Complaint at ^ff 9-12, 15- 
31,49-52, 129, 137, 142-149, 151-157, 158-161, 164-176, 179-187, 194-199, 201- 
204, 206-207, 212, App. 7-10, 11-12, 20-30. 

In effect, the Order re-writes the Amended Complaint to fit a finding of no 
injury so as not to violate the rule that determining standing based on the pleadings 
requires construing the complaint in favor of the complaining party. 
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3. Matter of State Power 

Long ago the Supreme Court observed that “[t]he whole subject of the 
domestic relations of husband and wife, parent and child, belongs to the laws of the 
States and not to the laws of the United States.” In re Burrus , 136 U.S. 586, 593- 
94, 10 S.Ct. 850, 34 L.Ed. 500 (1890); see also Morrison . 529 U.S. 598, 615-16 
(section of VAWA unconstitutional for exceeding Congressional authority). 

The VAWA provisions interfere with the states traditional jurisdiction over 
domestic relations without serving Federal interests. Just because an alien wife is 
mistreated doesn’t mean America has to give her permanent residency. What if 
she’s an associate of the Russian and Chechen mafias or A1 Qaeda? There is no 
necessary connection between domestic discord and granting residency. 

Even assuming that protecting against domestic abuse falls under Federal 
and not state authority, allowing citizen husbands to rebut accusations against them 
would make such determinations fair. Violating the constitutional rights of 
citizens through secret proceedings with nonexistent evidentiary standards does not 
serve the truth, but gratuitously punishes those this culture of late depicts as either 
buffoons or incarnates of evil—husbands. 

CONCLUSION 

The medieval, British Star Chamber acted as a court that imposed 
punishment for actions it deemed to be morally reprehensible. The Chamber’s 
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decisions were arbitrary and subjective which allowed it to become an instrument 
of oppression. Hearings were held in secret, no juries, and no appeals. With each 
embarrassment to arbitrary power, the Star Chamber became emboldened to 
undertake further usurpation. It spread terror among those who did constitutional 
acts. 

The lower court’s decision upheld VAWA’s modern day Star Chamber. 
That left the Class Representatives with no other legal option but to appeal to a 
court that subsequently threatened them with “summary affirmance” of the lower 
court’s decision, “imposition of costs,” and, their attorney, with punishment from 
“some other disadvantageous action.” Stanley A. Bass, Staff Counsel, Second 
Circuit Court of Appeals, February 13, 2009 email to Den Hollander, Addendum 
p. 91. The only cause for such intimidation was that the four citizen husbands 
chose to play by the rules of this democracy and appeal through the judicial 
system “to protect unpopular individuals from retaliation—and their ideas from 
suppression—at the hand of an intolerant society.” McIntyre v. Ohio Elections 
Com'n , 514 U.S. 334,357, 115 S.Ct. 1511, 131 L.Ed.2d 426 (1995). 

Dated: April 25, 2009 

New York, N.Y. /S/ 

Roy Den Hollander, Esq. 

Attorney for plaintiffs-appellants 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687 0652 
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ADDENDUM 
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ADDENDUM OF CONSTITUIONAL PROVISIONS, STATUTES, 
REGULATIONS, AND FEDERAL REGISTRY 

U.S. Constitution 

Article I, Section 9, Clause 3 
No Bill of Attainder or ex post facto Law shall be passed. 

First Amendment 

Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government for a 
redress of grievances. 


Fifth Amendment 

No person shall be ... deprived of life, liberty, or property, without due process of 
law.... 


Statutes 

5U.S.C. § 552 

§ 552. Public information; agency rules, opinions, orders, records, and 
proceedings 

(b) This section does not apply to matters that are— 

(7) records or information compiled for law enforcement purposes, but only to 
the extent that the production of such law enforcement records or information ... 
(C) could reasonably be expected to constitute an unwarranted invasion of personal 
privacy .... 


5 U.S.C. § 552a 

§ 552a. Records maintained on individuals 

(b) Conditions of disclosure. No agency shall disclose any record which is 
contained in a system of records by any means of communication to any person, or 
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to another agency, except pursuant to a written request by, or with the prior written 
consent of, the individual to whom the record pertains.... 

8U.S.C. § 1154 

§ 1154. Procedure for granting immigrant status 
(a) Petitioning procedure. 

(1) (A) (i) [A]ny citizen of the United States claiming that an alien is entitled to 
classification by reason of a relationship ... or to an immediate relative status ... 
may file a petition with the Attorney General for such classification.... 

(iii) (I) An alien who is described in subclause (II) may file a petition with 
the Attorney General under this clause for classification of the alien ... if the alien 
demonstrates to the Attorney General that— 

(aa) the marriage or the intent to marry the United States citizen was 
entered into in good faith by the alien; and 

(bb) during the marriage or relationship intended by the alien to be legally 
a marriage, the alien ... has been battered or has been the subject of extreme 
cruelty perpetrated by the alien's spouse or intended spouse. 

(II) For purposes of subclause (I), an alien described in this subclause is an 

alien— 

(aa) (AA) who is the spouse of a citizen of the United States; 

(BB) who believed that he or she had married a citizen of the United 
States and with whom a marriage ceremony was actually performed and who 
otherwise meets any applicable requirements under this Act to establish the 
existence of and bona fides of a marriage, but whose marriage is not legitimate 
solely because of the bigamy of such citizen of the United States; or 

(CC) who was a bona fide spouse of a United States citizen within the 
past 2 years and— 

(aaa) whose spouse died within the past 2 years; 

(bbb) whose spouse lost or renounced citizenship status within the past 
2 years related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of 
the marriage within the past 2 years and battering or extreme cruelty by the United 
States citizen spouse; 

(bb) who is a person of good moral character; 

(cc) who is eligible to be classified as an immediate relative under section 
... or who would have been so classified but for the bigamy of the citizen of the 
United States that the alien intended to marry; and 
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(dd) who has resided with the alien's spouse or intended spouse.... 

(C) [A]n act or conviction that is waivable with respect to the petitioner for 
purposes of a determination of the petitioner's admissibility ... or deportability ...] 
shall not bar the Attorney General from finding the petitioner to be of good moral 
character under subparagraph (A)(iii), ... if the Attorney General finds that the act 
or conviction was connected to the alien's having been battered or subjected to 
extreme cruelty.... 

(J) In acting on petitions filed under clause (iii) ... of subparagraph (A) ... or 
in making determinations under subparagraph (C) ..., the Attorney General shall 
consider any credible evidence relevant to the petition. The determination of what 
evidence is credible and the weight to be given that evidence shall be within the 
sole discretion of the Attorney General. 

8U.S.C.§ 1182 


§1182. Inadmissible aliens 

(a) Classes of aliens ineligible for visas or admission. Except as otherwise 
provided in this Act, aliens who are inadmissible under the following paragraphs 
are ineligible to receive visas and ineligible to be admitted to the United States: ... 

(2) Criminal and related grounds. 

(A) Conviction of certain crimes. 

(i) In general. Except as provided in clause (ii), any alien convicted of, or 
who admits having committed or who admits committing acts which constitute the 
essential elements of— 

(I) a crime involving moral turpitude (other than a purely political offense) 
or an attempt or conspiracy to commit such a crime, or 

(II) a violation of (or a conspiracy or attempt to violate) any law or 
regulation of a State, the United States, or a foreign country relating to a controlled 
substance ...), is inadmissible. 

(ii) Exception. Clause (i)(I) shall not apply to an alien who committed only 
one crime if— 

(I) the crime was committed when the alien was under 18 years of age, and 
the crime was committed (and the alien released from any confinement to a prison 
or correctional institution imposed for the crime) more than 5 years before the date 
of application for a visa or other documentation and the date of application for 
admission to the United States, or 
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(II) the maximum penalty possible for the crime of which the alien was 
convicted (or which the alien admits having committed or of which the acts that 
the alien admits having committed constituted the essential elements) did not 
exceed imprisonment for one year and, if the alien was convicted of such crime, 
the alien was not sentenced to a term of imprisonment in excess of 6 months 
(regardless of the extent to which the sentence was ultimately executed). 

(B) Multiple criminal convictions. Any alien convicted of 2 or more offenses 
(other than purely political offenses), regardless of whether the conviction was in a 
single trial or whether the offenses arose from a single scheme of misconduct and 
regardless of whether the offenses involved moral turpitude, for which the 
aggregate sentences to confinement were 5 years or more is inadmissible. 

(C) Controlled substance traffickers. Any alien who the consular officer or the 
Attorney General knows or has reason to believe— 

(i) is or has been an illicit trafficker in any controlled substance or in any 
listed chemical...), or is or has been a knowing aider, abettor, assister, conspirator, 
or colluder with others in the illicit trafficking in any such controlled or listed 
substance or chemical, or endeavored to do so; or 

(ii) is the spouse, son, or daughter of an alien inadmissible under clause (i), 
has, within the previous 5 years, obtained any financial or other benefit from the 
illicit activity of that alien, and knew or reasonably should have known that the 
financial or other benefit was the product of such illicit activity, is inadmissible. 

(D) Prostitution and commercialized vice. Any alien who— 

(i) is coming to the United States solely, principally, or incidentally to engage 
in prostitution, or has engaged in prostitution within 10 years of the date of 
application for a visa, admission, or adjustment of status, 

(ii) directly or indirectly procures or attempts to procure, or (within 10 years 
of the date of application for a visa, admission, or adjustment of status) procured or 
attempted to procure or to import, prostitutes or persons for the purpose of 
prostitution, or receives or (within such 10-year period) received, in whole or in 
part, the proceeds of prostitution, or 

(iii) is coming to the United States to engage in any other unlawful 
commercialized vice, whether or not related to prostitution, is inadmissible. 

(E) Certain aliens involved in serious criminal activity who have asserted 
immunity from prosecution. Any alien— 

(i) who has committed in the United States at any time a serious criminal 
offense .... 

(ii) for whom immunity from criminal jurisdiction was exercised with respect 
to that offense, 

(iii) who as a consequence of the offense and exercise of immunity has 
departed from the United States, and 
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(iv) who has not subsequently submitted fully to the jurisdiction of the court 
in the United States having jurisdiction with respect to that offense, is 
inadmissible. 

(F) Waiver authorized. For provision authorizing waiver of certain 
subparagraphs of this paragraph, see subsection (h).... 

(6) Illegal entrants and immigration violators. 

(A) Aliens present without admission or parole. 

(i) In general. An alien present in the United States without being admitted or 
paroled, or who arrives in the United States at any time or place other than as 
designated by the Attorney General, is inadmissible. 

(ii) Exception for certain battered women .... Clause (i) shall not apply to an 
alien who demonstrates that— 

(I) the alien is a VAWA self-petitioner; 

(II) (a) the alien has been battered or subjected to extreme cruelty by a 
spouse or parent, or by a member of the spouse's or parent's family residing in the 
same household as the alien and the spouse or parent consented or acquiesced to 
such battery or cruelty, ... and 

(III) there was a substantial connection between the battery or cruelty 
described in subclause (I) or (II) and the alien's unlawful entry into the United 
States.... 

(C) Misrepresentation. 

(i) In general. Any alien who, by fraud or willfully misrepresenting a material 
fact, seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible.... 

(iii) Waiver authorized. For provision authorizing waiver of clause (i), see 
subsection (i).... 

(h) Waiver of subsec. (a)(2)(A)(i)(I), (II), (B), (D), and (E). The Attorney General 
may, in his discretion, waive the application of subparagraphs (A)(i)(I), (B), (D), 
and (E) of subsection (a)(2) and subparagraph (A)(i)(II) of such subsection insofar 
as it relates to a single offense of simple possession of 30 grams or less of 
marijuana if— 

(1) (A) in the case of any immigrant it is established to the satisfaction of the 
Attorney General that— 

(i) the alien is inadmissible only under subparagraph (D)(i) or (D)(ii) of such 
subsection or the activities for which the alien is inadmissible occurred more than 
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15 years before the date of the alien's application for a visa, admission, or 
adjustment of status, and 

(ii) the admission to the United States of such alien would not be contrary to 
the national welfare, safety, or security of the United States, 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse ... of a citizen of the United 
States ... if it is established to the satisfaction of the Attorney General that the 
alien's denial of admission would result in extreme hardship to the United States 
citizen ... spouse, parent, son, or daughter of such alien; or 

(C) the alien is a VAWA self-petitioner; and 

(2) the Attorney General, in his discretion, and pursuant to such terms, 
conditions and procedures as he may by regulations prescribe, has consented to the 
alien's applying or reapplying for a visa, for admission to the United States, or 
adjustment of status. 

No waiver shall be provided under this subsection in the case of an alien who has 
been convicted of (or who has admitted committing acts that constitute) murder or 
criminal acts involving torture, or an attempt or conspiracy to commit murder or a 
criminal act involving torture. No waiver shall be granted under this subsection in 
the case of an alien who has previously been admitted to the United States as an 
alien lawfully admitted for permanent residence if either since the date of such 
admission the alien has been convicted of an aggravated felony or the alien has not 
lawfully resided continuously in the United States for a period of not less than 7 
years immediately preceding the date of initiation of proceedings to remove the 
alien from the United States. No court shall have jurisdiction to review a decision 
of the Attorney General to grant or deny a waiver under this subsection. 

(i) Admission of immigrant inadmissible for fraud or willful misrepresentation of 
material fact. 

(1) The Attorney General may, in the discretion of the Attorney General, waive 
the application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse ... of a United States citizen ... if it is established to the 
satisfaction of the Attorney General that the refusal of admission to the United 
States of such immigrant alien would result in extreme hardship to the citizen ... 
spouse ... or, in the case of a VAWA self-petitioner, the alien demonstrates 
extreme hardship to the alien or the alien's United States citizen, ..., or qualified ... 
child. 

(2) No court shall have jurisdiction to review a decision or action of the Attorney 
General regarding a waiver under paragraph (1). 
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8 U.S.C. § 1183a 

§ 1183a. Requirements for sponsor's affidavit of support 
(a) Enforceability. 

(1) Terms of affidavit. No affidavit of support may be accepted by the Attorney 
General or by any consular officer to establish that an alien is not excludable as a 
public charge ... unless such affidavit is executed by a sponsor of the alien as a 
contract— 

(A) in which the sponsor agrees to provide support to maintain the sponsored 
alien at an annual income that is not less than 125 percent of the Federal poverty 
line during the period in which the affidavit is enforceable; 

(B) that is legally enforceable against the sponsor by the sponsored alien, the 
Federal Government, any State (or any political subdivision of such State), or by 
any other entity that provides any means-tested public benefit (as defined in 
subsection (e)), consistent with the provisions of this section; and 

(C) in which the sponsor agrees to submit to the jurisdiction of any Federal or 
State court for the purpose of actions brought under subsection (b)(2). 

(2) Period of enforceability. An affidavit of support shall be enforceable with 
respect to benefits provided for an alien before the date the alien is naturalized as a 
citizen of the United States, or, if earlier, the termination date provided under 
paragraph (3). 

(3) Termination of period of enforceability upon completion of required period 
of employment, etc. 

(A) In general. An affidavit of support is not enforceable after such time as the 
alien (i) has worked 40 qualifying quarters of coverage ... or can be credited with 
such qualifying quarters as provided under subparagraph (B), and (ii) in the case of 
any such qualifying quarter creditable for any period beginning after December 31, 
1996, did not receive any Federal means-tested public benefit... during any such 
period. 

(B) Qualifying quarters. For purposes of this section, in determining the 
number of qualifying quarters of coverage ... an alien shall be credited with— 

(i) all of the qualifying quarters of coverage ... worked by a parent of such 
alien while the alien was under age 18, and 

(ii) all of the qualifying quarters worked by a spouse of such alien during 
their marriage and the alien remains married to such spouse or such spouse is 
deceased. 

No such qualifying quarter of coverage that is creditable ... for any period 
beginning after December 31, 1996, may be credited to an alien under clause (i) or 
(ii) if the ... spouse ... of such alien received any Federal means-tested public 
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benefit... during the period for which such qualifying quarter of coverage is so 
credited. 

(C) Provision of information to save system. The Attorney General shall ensure 
that appropriate information regarding the application of this paragraph is provided 
to the system for alien verification of eligibility (SAVE) .... 

(b) Reimbursement of Government expenses. 

(1) Request for reimbursement. 

(A) Requirement. Upon notification that a sponsored alien has received any 
means-tested public benefit, the appropriate nongovernmental entity which 
provided such benefit or the appropriate entity of the Federal Government, a State, 
or any political subdivision of a State shall request reimbursement by the sponsor 
in an amount which is equal to the unreimbursed costs of such benefit. 

(2) Actions to compel reimbursement. 

(A) In case of nonresponse. If within 45 days after a request for reimbursement 
under paragraph (1)(A), the appropriate entity has not received a response from the 
sponsor indicating a willingness to commence payment an action may be brought 
against the sponsor pursuant to the affidavit of support. 

(B) In case of failure to pay. If the sponsor fails to abide by the repayment 
terms established by the appropriate entity, the entity may bring an action against 
the sponsor pursuant to the affidavit of support. 

(C) Limitation on actions. No cause of action may be brought under this 
paragraph later than 10 years after the date on which the sponsored alien last 
received any means-tested public benefit to which the affidavit of support applies. 

(3) Use of collection agencies. If the appropriate entity under paragraph (1)(A) 
requests reimbursement from the sponsor or brings an action against the sponsor 
pursuant to the affidavit of support, the appropriate entity may appoint or hire an 
individual or other person to act on behalf of such entity acting under the authority 
of law for purposes of collecting any amounts owed. 

(c) Remedies. Remedies available to enforce an affidavit of support under this 

section include any or all of the remedies described in section 3201, 3203, 3204, or 
3205 of title 28, United States Code, as well as an order for specific performance 
and payment of legal fees and other costs of collection, and include corresponding 
remedies available under State law. A Federal agency may seek to collect amounts 
owed under this section. 


8U.S.C. § 1184 

§1184 (d). Issuance of visa to fiancee or fiance of citizen. 

(1) A visa shall not be issued ... until the consular officer has received a petition 
filed in the United States by the fiancee or fiance of the applying alien and 


73 




SA213 


approved by the Secretary of Homeland Security. The petition shall be in such 
form and contain such information as the Secretary of Homeland Security shall, by 
regulation, prescribe. Such information shall include information on any criminal 
convictions of the petitioner for any specified crime. It shall be approved only after 
satisfactory evidence is submitted by the petitioner to establish that the parties have 
previously met in person within 2 years before the date of filing the petition, have a 
bona fide intention to marry, and are legally able and actually willing to conclude a 
valid marriage in the United States within a period of ninety days after the alien's 
arrival, except that the Secretary of Homeland Security in his discretion may waive 
the requirement that the parties have previously met in person. In the event the 
marriage with the petitioner does not occur within three months after the admission 
of the said alien and minor children, they shall be required to depart from the 
United States and upon failure to do so shall be removed .... 

(2) [A] consular officer may not approve a petition under paragraph (1) unless 
the officer has verified that— 

(i) the petitioner has not, previous to the pending petition, petitioned under 
paragraph (1) with respect to two or more applying aliens; and 

(ii) if the petitioner has had such a petition previously approved, 2 years have 
elapsed since the filing of such previously approved petition. 

(B) The Secretary of Homeland Security may, in the Secretary's discretion, 
waive the limitations in subparagraph (A) if justification exists for such a waiver. 
Except in extraordinary circumstances and subject to subparagraph (C), such a 
waiver shall not be granted if the petitioner has a record of violent criminal 
offenses against a person or persons. 

(C) (i) The Secretary of Homeland Security is not limited by the criminal court 
record and shall grant a waiver of the condition described in the second sentence of 
subparagraph (B) in the case of a petitioner described in clause (ii). 

(ii) A petitioner described in this clause is a petitioner who has been battered 
or subjected to extreme cruelty and who is or was not the primary perpetrator of 
violence in the relationship upon a determination that— 

(I) the petitioner was acting in self-defense; 

(II) the petitioner was found to have violated a protection order intended to 
protect the petitioner; or 

(III) the petitioner committed, was arrested for, was convicted of, or pled 
guilty to committing a crime that did not result in serious bodily injury and where 
there was a connection between the crime and the petitioner's having been battered 
or subjected to extreme cruelty. 

(iii) In acting on applications under this subparagraph, the Secretary of 
Homeland Security shall consider any credible evidence relevant to the application. 
The determination of what evidence is credible and the weight to be given that 
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evidence shall be within the sole discretion of the Secretary. 

(3) In this subsection: 

(A) The terms "domestic violence", "sexual assault", "child abuse and neglect", 
"dating violence", "elder abuse", and "stalking" have the meaning given such terms 
in section 3 of the Violence Against Women and Department of Justice 
Reauthorization Act of 2005. 

(B) The term "specified crime" means the following: 

(i) Domestic violence, sexual assault, child abuse and neglect, dating 
violence, elder abuse, and stalking. 

8U.S.C. § 1186a 

§ 1186a. Conditional permanent resident status for certain alien spouses ... 

(a) In general. 

(1) Conditional basis for status. Notwithstanding any other provision of this Act, 
an alien spouse ... shall be considered, at the time of obtaining the status of an 
alien lawfully admitted for permanent residence, to have obtained such status on a 
conditional basis subject to the provisions of this section.... 

(c) Requirements of timely petition and interview for removal of condition. 

(1) In general. In order for the conditional basis established under subsection (a) 
for an alien spouse ... to be removed— 

(A) the alien spouse and the petitioning spouse (if not deceased) jointly must 
submit to the Attorney General ... a petition which requests the removal of such 
conditional basis and which states, under penalty of perjury, the facts and 
information described in subsection (d)(1), and 

(B) ... the alien spouse and the petitioning spouse (if not deceased) must 
appear for a personal interview before an officer or employee of the Service 
respecting the facts and information described in subsection (d)(1). 

(2) Termination of permanent resident status for failure to file petition or have 
personal interview. 

(A) In general. In the case of an alien with permanent resident status on a 
conditional basis under subsection (a), if— 

(i) no petition is filed with respect to the alien in accordance with the 
provisions of paragraph (1)(A), or 

(ii) unless there is good cause shown, the alien spouse and petitioning spouse 
fail to appear at the interview described in paragraph (1)(B), 

the Attorney General shall terminate the permanent resident status of the alien 
as of the second anniversary of the alien's lawful admission for permanent 
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residence. 

(B) Hearing in removal proceeding. In any removal proceeding with respect to 
an alien whose permanent resident status is terminated under subparagraph (A), the 
burden of proof shall be on the alien to establish compliance with the conditions of 
paragraphs (1)(A) and (1)(B).... 

(4) Hardship waiver. The Attorney General, in the Attorney General's discretion, 
may remove the conditional basis of the permanent resident status for an alien who 
fails to meet the requirements of paragraph (1) if the alien demonstrates that — 

(A) extreme hardship would result if such alien is removed, 

(B) the qualifying marriage was entered into in good faith by the alien spouse, 
but the qualifying marriage has been terminated (other than through the death of 
the spouse) and the alien was not at fault in failing to meet the requirements of 
paragraph (1); or 

(C) the qualifying marriage was entered into in good faith by the alien spouse 
and during the marriage the alien spouse ... was battered by or was the subject of 
extreme cruelty perpetrated by his or her spouse or citizen ... and the alien was not 
at fault in failing to meet the requirements of paragraph (1). 

In determining extreme hardship, the Attorney General shall consider 
circumstances occurring only during the period that the alien was admitted for 
permanent residence on a conditional basis. In acting on applications under this 
paragraph, the Attorney General shall consider any credible evidence relevant to 
the application. The determination of what evidence is credible and the weight to 
be given that evidence shall be within the sole discretion of the Attorney General. 
The Attorney General shall, by regulation, establish measures to protect the 
confidentiality of information concerning any abused alien spouse ... including 
information regarding the whereabouts of such spouse .... 

(d) Details of petition and interview. 

(1) Contents of petition. Each petition under subsection (c)(1)(A) shall contain 
the following facts and information: 

(A) Statement of proper marriage and petitioning process. The facts are that— 

(i) the qualifying marriage— 

(I) was entered into in accordance with the laws of the place where the 
marriage took place, 

(II) has not been judicially annulled or terminated, other than through the 
death of a spouse, and 

(III) was not entered into for the purpose of procuring an alien's admission 
as an immigrant; and 

(ii) no fee or other consideration was given (other than a fee or other 
consideration to an attorney for assistance in preparation of a lawful petition) for 
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the filing of a petition .. .with respect to the alien spouse 

8U.S.C. § 1227 


§ 1227. Deportable aliens 

(a) Classes of deportable aliens. Any alien ... in and admitted to the United States 
shall, upon the order of the Attorney General, be removed if the alien is within one 
or more of the following classes of deportable aliens: 

(1) Inadmissible at time of entry or of adjustment of status or violates status.... 

(H) Waiver authorized for certain misrepresentations. The provisions of this 
paragraph relating to the removal of aliens within the United States on the ground 
that they were inadmissible at the time of admission ... whether willful or 
innocent, may, in the discretion of the Attorney General, be waived for any alien 
... who—... 

(ii) is a VAWA self-petitioner. 

A waiver of removal for fraud or misrepresentation granted under this 
subparagraph shall also operate to waive removal based on the grounds of 
inadmissibility directly resulting from such fraud or misrepresentation. 

8 U.S.C. § 1229b 

§ 1229b. Cancellation of removal; adjustment of status.... 

(b) Cancellation of removal and adjustment of status for certain nonpermanent 
residents. 

(I) In general. The Attorney General may cancel removal of, and adjust to the 
status of an alien lawfully admitted for permanent residence, an alien who is 
inadmissible or deportable from the United States if the alien— 

(A) has been physically present in the United States for a continuous period of 
not less than 10 years immediately preceding the date of such application; 

(B) has been a person of good moral character during such period; 

(C) has not been convicted of an offense ....; and 

(D) establishes that removal would result in exceptional and extremely unusual 
hardship to the alien's spouse, ... or child, who is a citizen of the United States or 
an alien lawfully admitted for permanent residence. 

(2) Special rule for battered spouse .... 

(A) Authority. The Attorney General may cancel removal of, and adjust to the 
status of an alien lawfully admitted for permanent residence, an alien who is 
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inadmissible or deportable from the United States if the alien demonstrates that— 

(i) (I) the alien has been battered or subjected to extreme cruelty by a spouse 
... who is or was a United States citizen ...; or... 

(Ill) the alien has been battered or subjected to extreme cruelty by a United 
States citizen ... whom the alien intended to marry, but whose marriage is not 
legitimate because of that United States citizen's ... bigamy; 

(ii) the alien has been physically present in the United States for a continuous 
period of not less than 3 years immediately preceding the date of such application, 
and the issuance of a charging document for removal proceedings shall not toll the 
3-year period of continuous physical presence in the United States; 

(iii) the alien has been a person of good moral character during such period, 
subject to the provisions of subparagraph (C); 

(iv) the alien is not inadmissible under paragraph (2) or (3) of 8 U.S.C. § 
1182a, is not deportable under paragraphs (1)(G) or (2) through (4) of 8 U.S.C. § 
1227(a), subject to paragraph (5), and has not been convicted of an aggravated 
felony; and 

(v) the removal would result in extreme hardship to the alien, the alien's 
child, .... 

(B) Physical presence. [A]n alien shall not be considered to have failed to 
maintain continuous physical presence by reason of an absence if the alien 
demonstrates a connection between the absence and the battering or extreme 
cruelty perpetrated against the alien. No absence or portion of an absence 
connected to the battering or extreme cruelty shall count toward the 90-day or 180- 
day limits established in subsection (d)(2). If any absence or aggregate absences 
exceed 180 days, the absences or portions of the absences will not be considered to 
break the period of continuous presence. Any such period of time excluded from 
the 180-day limit shall be excluded in computing the time during which the alien 
has been physically present for purposes of the 3-year requirement set forth in this 
subparagraph .... 

(C) Good moral character. [A] act or conviction that does not bar the Attorney 
General from granting relief under this paragraph ... shall not bar the Attorney 
General from finding the alien to be of good moral character ... if the Attorney 
General finds that the act or conviction was connected to the alien's having been 
battered or subjected to extreme cruelty and determines that a waiver is otherwise 
warranted. 

(D) Credible evidence considered. In acting on applications under this 
paragraph, the Attorney General shall consider any credible evidence relevant to 
the application. The determination of what evidence is credible and the weight to 
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be given that evidence shall be within the sole discretion of the Attorney General. 

8 U.S.C. § 1255 

§ 1255. Adjustment of status of nonimmigrant to that of person admitted for 
permanent residence 

(a) Status as person admitted for permanent residence on application and eligibility 
for immigrant visa. The status of an alien who was inspected and admitted or 
paroled into the United States or the status of any other alien having an approved 
petition for classification as a VAWA self-petitioner may be adjusted by the 
Attorney General, in his discretion and under such regulations as he may prescribe, 
to that of an alien lawfully admitted for permanent residence if (1) the alien makes 
an application for such adjustment, (2) the alien is eligible to receive an immigrant 
visa and is admissible to the United States for permanent residence, and (3) an 
immigrant visa is immediately available to him at the time his application is filed. 

8 U.S.C. § 1367 

§ 1367. Penalties for disclosure of information 

(a) In general. Except as provided in subsection (b), in no case may the Attorney 
General, or any other official or employee of the Department of Justice, the 
Secretary of Homeland Security, the Secretary of State, or any other official or 
employee of the Department of Homeland Security or Department of State 
(including any bureau or agency of either of such Departments)— 

(1) make an adverse determination of admissibility or deportability of an alien 
under the Immigration and Nationality Act using information furnished solely 
by- 

(A) a spouse ... who has battered the alien or subjected the alien to extreme 
cruelty, 

(B) a member of the spouse's ... family residing in the same household as the 
alien who has battered the alien or subjected the alien to extreme cruelty when 
the spouse ... consented to or acquiesced in such battery or cruelty, ...; or 

(2) permit use by or disclosure to anyone (other than a sworn officer or 
employee of the Department, or bureau or agency thereof, for legitimate 
Department, bureau, or agency purposes) of any information which relates to an 
alien who is the beneficiary of an application for relief.... 

The limitation under paragraph (2) ends when the application for relief is denied 
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and all opportunities for appeal of the denial have been exhausted. 

(b) Exceptions. 

(1) The Attorney General may provide, in the Attorney General's discretion, 
for the disclosure of information in the same manner and circumstances as 
census information may be disclosed by the Secretary of Commerce .... 

(2) The Attorney General may provide in the discretion of the Attorney 
General for the disclosure of information to law enforcement officials to be used 
solely for a legitimate law enforcement purpose. 

(3) Subsection (a) shall not be construed as preventing disclosure of 
information in connection with judicial review of a determination in a manner 
that protects the confidentiality of such information. 

(4) Subsection (a)(2) shall not apply if all the battered individuals in the case 
are adults and they have all waived the restrictions of such subsection. 

(5) The Attorney General is authorized to disclose information, to Federal, 
State, and local public and private agencies providing benefits, to be used solely 
in making determinations of eligibility for benefits pursuant to 8 U.S.C. § 
1641(c). 

(6) Subsection (a) may not be construed to prevent the Attorney General and 
the Secretary of Homeland Security from disclosing to the chairmen and ranking 
members of the Committee on the Judiciary of the Senate or the Committee on 
the Judiciary of the House of Representatives, for the exercise of congressional 
oversight authority, information on closed cases under this section in a manner 
that protects the confidentiality of such information and that omits personally 
identifying information (including locational information about individuals). 

(7) Government entities adjudicating applications for relief under subsection 
(a)(2) ... may, with the prior written consent of the alien involved, communicate 
with nonprofit, nongovernmental victims' service providers for the sole purpose 
of assisting victims in obtaining victim services from programs with expertise 
working with immigrant victims. Agencies receiving referrals are bound by the 
provisions of this section. Nothing in this paragraph shall be construed as 
affecting the ability of an applicant to designate a safe organization through 
whom governmental agencies may communicate with the applicant. 

(c) Penalties for violations. Anyone who willfully uses, publishes, or permits 
information to be disclosed in violation of this section ... shall be subject to 
appropriate disciplinary action and subject to a civil money penalty of not more 
than $ 5,000 for each such violation. 

(d) Guidance. The Attorney General and the Secretary of Homeland Security 
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shall provide guidance to officers and employees of the Department of Justice or 
the Department of Homeland Security who have access to information covered 
by this section regarding the provisions of this section, including the provisions 
to protect victims of domestic violence from harm that could result from the 
inappropriate disclosure of covered information. 

8 U.S.C. § 1641 


§ 1641. Definitions 

(a) In general. Except as otherwise provided in this title, the terms used in this title 
have the same meaning given such tenns in section 8 U.S.C. § 1101(a). 

(b) Qualified alien. For purposes of this title, the term "qualified alien" means an 
alien who, at the time the alien applies for, receives, or attempts to receive a 
Federal public benefit, is— 

(1) an alien who is lawfully admitted for permanent residence under the 
Immigration and Nationality Act, 

(2) an alien who is granted asylum..., 

(3) a refugee who is admitted to the United States 

(4) an alien who is paroled into the United States ... for a period of at least 1 
year, 

(5) an alien whose deportation is being withheld ..., 

(6) an alien who is granted conditional entry ..., or 

(7) an alien who is a Cuban and Haitian entrant. 

(c) Treatment of certain battered aliens as qualified aliens. For purposes of this 
title, the tenn "qualified alien" includes— 

(1) an alien who— 

(A) has been battered or subjected to extreme cruelty in the United States by a 
spouse ..., or by a member of the spouse’s ... family residing in the same 
household as the alien and the spouse ... consented to, or acquiesced in, such 
battery or cruelty, but only if (in the opinion of the agency providing such benefits) 
there is a substantial connection between such battery or cruelty and the need for 
the benefits to be provided; and 

(B) has been approved or has a petition pending which sets forth a prima facie 
case for- 

(i) status as a spouse ... of a United States citizen pursuant 8 U.S.C. 1154 

(a)(l)(A)(iii) .... 

(v) cancellation of removal pursuant to 8 U.S.C. § 1229b(b)(2).... 

This subsection shall not apply to an alien during any period in which the 
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individual responsible for such battery or cruelty resides in the same household or 
family eligibility unit as the individual subjected to such battery or cruelty. 

28 U.S.C. §534 

§ 534. Acquisition, preservation, and exchange of identification records and 
information; appointment of officials 

(a) The Attorney General shall— 

(1) acquire, collect, classify, and preserve identification, criminal identification, 
crime, and other records; ... 

(4) exchange such records and information with, and for the official use of, 
authorized officials of the Federal Government, including the United States 
Sentencing Commission, the States, cities, and penal and other institutions. 

(b) The exchange of records and information authorized by subsection (a)(4) of 
this section is subject to cancellation if dissemination is made outside the receiving 
departments or related agencies.... 

(e) For purposes of this section, the term "other institutions" includes— 

(1) railroad police departments which perform the administration of criminal 
justice and have arrest powers pursuant to a State statute, which allocate a 
substantial part of their annual budget to the administration of criminal justice, and 
which meet training requirements established by law or ordinance for law 
enforcement officers; and 

(2) police departments of private colleges or universities which perform the 
administration of criminal justice and have arrest powers pursuant to a State 
statute, which allocate a substantial part of their annual budget to the 
administration of criminal justice, and which meet training requirements 
established by law or ordinance for law enforcement officers. 

(f) (1) Information from national crime information databases consisting of 
identification records, criminal history records, protection orders, and wanted 
person records may be disseminated to civil or criminal courts for use in domestic 
violence or stalking cases. Nothing in this subsection shall be construed to permit 
access to such records for any other purpose. 

(2) Federal and State criminal justice agencies authorized to enter information 
into criminal information databases may include— 

(A) arrests, convictions, and arrest warrants for stalking or domestic violence 
or for violations of protection orders for the protection of parties from stalking or 
domestic violence; and 


82 



SA222 


(B) protection orders for the protection of persons from stalking or domestic 
violence, provided such orders are subject to periodic verification. 

(3) As used in this subsection— 

(A) the term "national crime information databases" means the National Crime 
Information Center and its incorporated criminal history databases, including the 
Interstate Identification Index; and 

(B) the term "protection order" includes— 

(i) any injunction, restraining order, or any other order issued by a civil or 
criminal court for the purpose of preventing violent or threatening acts or 
harassment against, sexual violence or contact or communication with or physical 
proximity to, another person, including any temporary or final orders issued by 
civil or criminal courts whether obtained by filing an independent action or as a 
pendente lite order in another proceeding so long as any civil order was issued in 
response to a complaint, petition, or motion filed by or on behalf of a person 
seeking protection; and 

(ii) any support, child custody or visitation provisions, orders, remedies, or 
relief issued as part of a protection order, restraining order, or stay away injunction 
pursuant to State, tribal, territorial, or local law authorizing the issuance of 
protection orders, restraining orders, or injunctions for the protection of victims of 
domestic violence, dating violence, sexual assault, or stalking. 

8 C.F.R. § 204.2 


§ 204.2 

(c) Self-petition by spouse of abusive citizen or lawful permanent resident - 
(1) Eligibility.... 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
against the self-petitioner ... and must have taken place during the self-petitioner's 
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marriage to the abuser.... 

(2) Evidence for a spousal self-petition 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other 
legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as may a combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 


8 CFR § 216.5 

§ 216.5 Waiver of requirement to file joint petition to remove conditions by alien 
spouse.... 

(e) Adjudication of waiver application. 

(1) Application based on claim of hardship. In considering an application for a 
waiver based upon an alien's claim that extreme hardship would result from the 
alien's removal from the United States, the director shall take into account only 
those factors that arose subsequent to the alien's entry as a conditional permanent 
resident. The director shall bear in mind that any removal from the United States is 
likely to result in a certain degree of hardship, and that only in those cases where 
the hardship is extreme should the application for a waiver be granted. The burden 
of establishing that extreme hardship exists rests solely with the applicant. 

(2) Application for waiver based upon the alien's claim that the marriage was 
entered into in good faith. In considering whether an alien entered into a qualifying 
marriage in good faith, the director shall consider evidence relating to the amount 
of commitment by both parties to the marital relationship. Such evidence may 
include — 

(i) Documentation relating to the degree to which the financial assets and 
liabilities of the parties were combined; 

(ii) Documentation concerning the length of time during which the parties 
cohabited after the marriage and after the alien obtained permanent residence; 
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(iii) Birth certificates of children born to the marriage; and 

(iv) Other evidence deemed pertinent by the director. 

(3) Application for waiver based on alien's claim of having been battered or 
subjected to extreme mental cruelty. A conditional resident who entered into the 
qualifying marriage in good faith, and who was battered or was the subject of 
extreme cruelty ... by or was the subject of extreme cruelty perpetrated by the 
United States citizen ... spouse during the marriage, may request a waiver of the 
joint filing requirement.... 

(viii) As directed by the statute, the information contained in the application and 
supporting documents shall not be released without a court order or the written 
consent of the applicant; .... Information may be released only to the applicant, his 
or her authorized representative, an officer of the Department of Justice, or any 
federal or State law enforcement agency. Any information provided under this part 
may be used for the purposes of enforcement of the Act or in any criminal 
proceeding. 


28 CFR § 0.85 


§0.85 General functions. 

The Director of the Federal Bureau of Investigation shall:... 

(b) Conduct the acquisition, collection, exchange, classification and preservation of 
fingerprints and identification records from criminal justice and other 
governmental agencies .... 


28 CFR §20.21 

§ 20.21 Preparation and submission of a Criminal History Record Information 
Plan.... 

(b) Limitations on dissemination. Insure that dissemination of nonconviction 
data has been limited, whether directly or through any intermediary only to: 

(1) Criminal justice agencies, for purposes of the administration of criminal 
justice and criminal justice agency employment; 

(2) Individuals and agencies for any purpose authorized by statute, ordinance, 
executive order, or court rule, decision, or order, as construed by appropriate 
State or local officials or agencies; 

(3) Individuals and agencies pursuant to a specific agreement with a criminal 
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justice agency to provide services required for the administration of criminal 
justice pursuant to that agreement. The agreement shall specifically authorize 
access to data, limit the use of data to purposes for which given, insure the 
security and confidentiality of the data consistent with these regulations, and 
provide sanctions for violation thereof.... 

28 CFR § 20.33 

§ 20.33 Dissemination of criminal history record information. 

(a) Criminal history record information contained in the III System and the FIRS 
may be made available: 

(1) To criminal justice agencies for criminal justice purposes, which purposes 
include the screening of employees or applicants for employment hired by criminal 
justice agencies; 

(2) To federal agencies authorized to receive it pursuant to federal statute or 
Executive order; 

(3) For use in connection with licensing or employment pursuant to [ 28 U.S.C. § 
534] ... or other federal legislation, and for other uses for which dissemination is 
authorized by federal law ...; 

(4) For issuance of press releases and publicity designed to effect the 
apprehension of wanted persons in connection with serious or significant offenses; 

(5) To criminal justice agencies for the conduct of background checks under the 
National Instant Criminal Background Check System (NICS); 

(6) To noncriminal justice governmental agencies performing criminal justice 
dispatching functions or data processing/information services for criminal justice 
agencies; and 

(7) To private contractors pursuant to a specific agreement with an agency 
identified in paragraphs (a)(1) or (a)(6) of this section and for the purpose of 
providing services for the administration of criminal justice pursuant to that 
agreement. The agreement must incorporate a security addendum approved by the 
Attorney General of the United States, which shall specifically authorize access to 
criminal history record information, limit the use of the information to the purposes 
for which it is provided, ensure the security and confidentiality of the information 
consistent with these regulations, provide for sanctions, and contain such other 
provisions as the Attorney General may require. The power and authority of the 
Attorney General hereunder shall be exercised by the FBI Director (or the 
Director's designee). 
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28 CFR§ 50.12 

§ 50.12 Exchange of FBI identification records. 

(a) The Federal Bureau of Investigation, hereinafter referred to as the FBI, is 
authorized to expend funds for the exchange of identification records with officials 
of federally chartered or insured banking institutions to promote or maintain the 
security of those institutions and, if authorized by state statute and approved by the 
Director of the FBI, acting on behalf of the Attorney General, with officials of state 
and local governments for purposes of employment and licensing .... 

61 Fed. Reg. 13,061, 13,065-66 

Battery or Extreme Cruelty 

[13,065] Section 40701 of the Crime Bill requires a self-petitioning spouse to have 
been battered by, or been the subject of extreme cruelty perpetrated by, the citizen 
... spouse ... or who was the subject of extreme cruelty perpetrated by, the citizen 
... during the marriage.... This rule reflects the statutory requirements by 
specifying that only certain types of abuse will qualify a spouse ... to self-petition. 
"Qualifying abuse" under this rule is abuse that meets the criteria of section 40701 
of the Crime Bill concerning when, by whom, to whom, and to what degree the 
domestic abuse occurred. 

The qualifying abuse must have taken place during the statutorily specified time. A 
spousal self-petitioner must show that the abuse took place during the marriage to 
the abuser.... Battery or extreme cruelty that happened at other times is not 
qualifying abuse. There is no limit on the time that may have elapsed since the last 
incident of qualifying abuse occurred. 

The qualifying abuse also must have been committed by the abusive citizen ... 
spouse .... Battery or extreme cruelty by any other person is not qualifying abuse, 
unless it can be shown that the citizen ... willfully condoned or participated in the 
abusive act(s). 

Only abuse perpetrated against the self-petitioning spouse ... will be considered 
qualifying. Acts ostensibly aimed at some other person or thing may be considered 
qualifying only if it can be established that these acts were deliberately used to 
perpetrate extreme cruelty against the self-petitioner .... Battery or extreme cruelty 
committed solely against a third party and in no way directed at or used against the 
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spouse ... is not qualifying abuse. 

The qualifying abuse also must have been sufficiently aggravated to have reached 
the level of battery or extreme cruelty. Service regulations at 8 C.F.R. 

216.5(e)(3)(i) currently define the phrase "was battered by or was the subject of 
extreme cruelty." This definition was initially developed to facilitate the filing and 
adjudication of requests to waive certain requirements for removal of conditions on 
residency. These waivers are based on the applicant's claim of battery or extreme 
cruelty perpetrated by the citizen ... spouse .... Since the regulatory definition has 
proven to be flexible and sufficiently broad to encompass all types of domestic 
battery and extreme cruelty, this rule adopts an identical definition for evaluating 
claims of battering or extreme cruelty under section 40701 of the Crime Bill. The 
definition reads as follows: 

For the purpose of this chapter, the phrase "was battered by or was the subject of 
extreme cruelty" includes, but is not limited to, being the victim of any act or 
threatened act of violence, including any forceful detention, which results or 
threatens to result in physical or mental injury. Psychological or sexual abuse or 
exploitation, including rape, molestation, incest (if the victim is a minor), or forced 
prostitution shall be considered acts of violence. [13,066] 

The acts mentioned in this definition-rape, molestation, incest if the victim is a 
minor, and forced prostitution-will be regarded by the Service as acts of violence 
whenever they occur. Many other abusive actions, however, may also be 
qualifying acts of violence under this rule. Acts that, in and of themselves, may not 
initially appear violent may be part of an overall pattern of violence. It is not 
possible to cite all perpetrations that could be acts of violence under certain 
circumstances. The Service does not wish to mislead a potentially qualified self¬ 
petitioner by establishing a partial list that may be subject to misinterpretation. 

This rule, therefore, does not itemize abusive acts other than those few particularly 
egregious examples mentioned in the definition of the phrase "was battered by or 
was the subject of extreme cruelty." 

This rule requires a self-petitioner to provide evidence of qualifying abuse.... 
Available relevant evidence will vary, and self-petitioners are encouraged to 
provide the best available evidence of qualifying abuse. A self-petitioner is not 
precluded from submitting documentary proof of non-qualifying abuse with the 
self-petition; however, that evidence can only be used to establish a pattern of 
abuse and violence and to bolster claims that qualifying abuse also occurred. 
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The rule provides that evidence of abuse may include, but is not limited to, reports 
and affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or taken other 
legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as may a combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. This rule also provides that other forms of credible evidence will be 
accepted, although the Service will determine whether documents appear credible 
and the weight to be given to them. 

Self-petitioners who can provide only affidavits are encouraged to submit the 
affidavits of more than one person. The Service is not precluded from deciding, 
however, that the self-petitioner's unsupported affidavit is credible and that it 
provides relevant evidence of sufficient weight to meet the self-petitioner's burden 
of proof. 


62 Fed. Reg. 61344, 61366-67, 61371 


Interim Guidance on Verficiation of Citizenship, Qualified Alien Status and 
Eligibility Under Title IV of the Personal Responsibility and Work Opportunity 

Reconciliation Act of 1996 


[61366].... 

I. PROCEDURES FOR DETERMINING QUALIFIED ALIEN STATUS 

An alien is a "qualified alien" eligible for public benefits ... if he or she meets the 
following four requirements: 

(1) the INS or the EOIR has granted a petition or application filed by or on behalf 
of the alien ... or has found that a pending petition sets forth a prima facie case; 

(2) the alien ... has been abused in the United States as detailed below: 

(a) in the case of the abused alien: the alien has been battered or subjected to 
extreme cruelty in the United States by a spouse ... or by a member of the spouse 
or parent's family residing in the same household as the alien, if the spouse ... 
consents to or acquiesces in such battery or cruelty; ... 

(3) there is a substantial connection between the battery or extreme cruelty and the 
need for the public benefit sought; and 

(4) the battered alien ... no longer resides in the same household as the abuser.... 
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[61,367] .... A benefit provider must determine that an applicant satisfies all four 
requirements. If an applicant presents documentation indicating ... that the 
applicant has filed an INS 1-360 petition [VAWA self-petition] ... the benefit 
provider should determine whether the applicant meets the other three 
requirements for qualified alien status (including battery or extreme cruelty) before 
verifying his or her immigration status with the INS. If an applicant presents 
documentation indicating that he or she has filed an INS 1-360 petition [based on 
abuse by U.S. citizen spouse]... INS ... will make the determination as to battery or 
extreme cruelty. In such cases, the benefit provider may contact the INS ... as 
applicable to initiate the verification process prior to determining if the applicant 
meets the other two requirements for qualified alien status. After contacting the 
INS ... the benefit provider should continue reviewing the applicant's eligibility for 
qualified alien status ... and should not delay this evaluation while awaiting a 
response from the INS .... 

II. EXEMPTION FROM DEEMING REQUIREMENTS 
A. Battered Aliens.... 

[61,371] [U]pon the effective date of the newly required affidavit of support and 
subject to the exceptions described below, when determining eligibility for federal 
means-tested public benefits and the amount of such benefits to which an alien 
applicant is entitled, agencies must include as income and resources of the alien, 
the income and resources of the spouse of the alien and any other person executing 
an affidavit of support on behalf of the alien. An alien is exempt from these 
"deeming" requirements for a period of one year, however, if 

(1) in the case of an abused alien, 

(a) the alien has been battered or subjected to extreme cruelty in the United 
States by a spouse ... or by a member of the spouse ... family residing in the same 
household as the alien if the spouse ... consents to or acquiesces in such battery or 
cruelty; 

(b) there is, in the opinion of the agency providing such benefits, a substantial 
connection between the battery or extreme cruelty and the need for the benefit 
sought; and 

(c) the battered alien no longer resides in the same household as the abuser .... 
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Stanley A. Bass Email 


Gaail 

byCoogle BETA 


Roy Den Hollander <royl7den@gmail.com> 


Hollander v. U.S.A., 08-6183-cv 


Stanley_Bass@ca2.uscourts.gov Fri, Feb 13, 2009 at 

<Stanley_Bass@ca2.uscourts.gov> 5:56 PM 

To: rdhhh@yahoo.com 
Cc: natalia.oeltjen@usdoj.gov 


To: Den Hollander, Esq. 

In thinking further about this pro se appeal, I can see no point in your 
further wasting the resources of yourself, the Department of Justice, and the 
judges of this Honorable Court. The idea that a non-party has a legal right to be 
a spoiler witness in a claimant's administrative hearing seeking immigration 
benefits seems not only absurd, but also offensive and mean-spirited. It's one 
thing for you to offer relevant testimony to the agency if they want it. It's quite 
another to assert a constitutional right to inject yourself into a proceeding where 
neither the claimant nor the agency welcomes you. 

There is no precedent supporting your position. Common sense and 
fairness warrant its rejection. Apart from a summary affirmance, you may be 
subject to imposition of costs or some other disadvantageous action. And, 
importantly, by persisting in arguing a meritless case, you risk losing credibility 
when dealing with an truly arguable subject, such as the meaning of "state 
action". 

I recommend that you promptly submit to me a stipulation withdrawing 
this groundless appeal. 


91 





MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE 
FOR THE FOLLOWING REASON(S): __ 


SA231 


The lower court's January 8, 2016, Decision and Order denying Plaintiff 
Appellant's Motion to Strike [SA231] 

IFILED: NEW YORK COUNTY 


~ !LERK 01/11/2016 10:03 


NYSCEF DOC. NO. 120 


INDEX NO. 152656/2014 
RECEIVED NYSCEF: 01/11/2016 


SUPREME COURT OF THE STATE OF NEW YORK 

NEW YORK COUNTY 


PRESENT: 


HON. JENNIFER G. SCHECTER 


J.S.C. 


Justine 


I 


Index Number: 152656/2014 
DEN HOLLANDER. ESQ, ROY 
vs 

SHEPHERD, TORY 
Sequence Number: 004 
OTHER 


PART SJ1 


INDEX NO. 


MOTION DATE 


MOTION SEQ. NO. 


The following papers, numbered 1 to 
Notice of Motion/Order to Show Cause 

Answering Affidavits — Exhibits_ 

Replying Affidavits_ 


, were read on this motion to/for StViko 


- Affidavits — Exhibits 


I No(s)._ 
I No(s).. 
I No(s).. 




Upon the foregoing papers, it is ordered that this motion is 




'Tkis, coAii/*4^ 4*- 4^ 

Dated A ' _ , J.S.C. 

HON.ZfcNNlFER G. SCHEC 

1. CHECK ONE:. ^ CASE DISPOSED \J □ NON-FINAL DISPOSITION J.| 

2. CHECK AS APPROPRIATE:.MOTION IS: □ GRANTED ^DENIED □ GRANTED IN PART □ OTHER 

3. CHECK IF APPROPRIATE:. □ SETTLE ORDER ' □ SUBMIT ORDER 

□ DO NOT POST □ FIDUCIARY APPOINTMENT □ REFERENCE 









SA232 

Judicial Subpoena Duces Tecum to Clerk for transferring the record on appeal 

[SA232-SA240] 

[FILED: NEW YORK COUNTY LERK 03/14/2016 01:27 P ~ INDEX N0 - 152656/2014 

NYSCEF DOC. NO. 13i - RECEIVED NYSCEF: 03/14/2016 


4 


SUPREME COURT OF THE STATE OF 
NEW YORK COUNTY OF NEW YORK 


Roy Den Hollander, 


-X 


PI aintiff- Appel 1 ant. 


Index No. 
152656/2014 


-against- 


Judicial Subpoena 
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Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 
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Defendants-Respondents. 

—----X 

The People of the State of New York 
To the Clerk of the Supreme Court, New York County. 

GREETINGS: 

YOU ARE HEREBY COMMANDED to appear before the Appellate 
Division of the Supreme Court of the State of New York, First Judicial 
Department, located at 27 Madison Avenue, New York, New York 10010 on or 
before the 21 st day of March, 2016, and bring with you and produce at that time 
and place the papers constituting the record on appeal in accord with CPLR 5526 
from an order and judgment of the Supreme Court, New York County, dated 
January 8, 2016, made in the above-entitled matter, bearing Index No. 
152656/2014. 

In lieu of a personal appearance, the requirements of this subpoena may be 
met by delivery of the material by mail or overnight delivery service, provided that 
it is received on or before the return date set forth herein. 
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Failure to comply with this subpoena is punishable as a contempt of court 
and shall make you liable to the person on whose behalf this subpoena is issued for 
a penalty not to exceed fifty dollars and all damages sustained by reason of your 
failure to comply. 


Dated: March 11,2014 
New York, N.Y. 

Attorney, plaintiff-appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917)687-0652 
royl7den@gmail.com 
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CERTIFICATE 

I, Milton A. Tingling, County Clerk and Clerk of the Supreme Court of New York County, 
do hereby certify that the following papers constitute the record on appeal from the order of 
Justice _ dated / . filed with the County Clerk on 

in the above titled action. 






County Clerk and Clerk of the 
Supreme Court, New York County 
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MOTION 

Processed 

10/07/2014 

Den hollander, R. 

27 

EXHIBIT(S) 

Bloomberg on Advertiser 

Processed 

10/07/2014 

Den hollander, R. 

28 

EXHIBIT(S) 

Advertiser Chairman Corporate Address 

Processed 

10/07/2014 

Den hollander, R. 

29 

EXHIBIT(S) 

Digital First 

Processed 

10/07/2014 

Den hollander, R. 

30 

EXHiBIT(S) 

Shepherd emails to Groth 

Processed 

10/07/2014 

Den hollander, R. 

31 

EXHIBIT(S) 

Roxon SMH NY 

Processed 

10/07/2014 

Den hollander, R. 

32 

EXHIBIT(S) 

Overington SMH NY 

Processed 

10/07/2014 

Den hollander, R. 

33 

EXHIBIT(S) 

SMH GST Tax 

Processed 

10/07/2014 

Den hollander, R. 

34 

EXHIBIT(S) 

SMH Press Reader Article 

Processed 

10/07/2014 

Den hollander, R. 

35 

EXHIBIT(S) 

PressReader and SMH 

Processed 

10/07/2014 

Den hollander, R. 

36 

EXHIBIT(S) 

Outline of Course Section 

Processed 

10/07/2014 

Den hollander, R. 

37 

EXHIBIT(S) 

Shepherd Email to Roy 1.9.14 

Processed 

10/07/2014 

Den hollander, R. 

38 

EXHIBIT(S) 

Fairfax NY Advertising Representative 

Processed 

10/07/2014 

Den hollander, R. 

39 

EXHIBIT(S) 

Fairfax NY Alert Joint Venture 

Processed 

10/07/2014 

Den hollander, R. 

40 

LETTER / CORRESPONDENCE TO JUDGE 

Letter Withdrawing Motion to Dismiss 

Processed 

10/16/2014 

Bolger, K. 

41 

LETTER / CORRESPONDENCE TO JUDGE 

Corrected (Signed) Letter Withdrawing Motion to 

Dismiss 

Processed 

10/16/2014 

Bolger, K. 

42 

DECISION + ORDER ON MOTION 

DECISION + ORDER ON MOTION entered in the office 
of the Countv Clerk on October 23. 2014 

Processed 

10/23/2014 

Court User 

43 

NOTICE OF MOTION 

to Dismiss First Amended Complaint 

Processed 

10/27/2014 

Bolger, K. 

44 

MEMORANDUM OF LAW IN SUPPORT 
of Motion to Dismiss 

Processed 

10/27/2014 

Bolger, K. 

45 

AFFIDAVIT OR AFFIRMATION IN SUPPORT 
of Katherine M. Bolger 

Processed 

10/27/2014 

Bolger, K. 
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46 

.EXHIBIT(S).*. . 

1-24 to the Affirmation of Katherine M. Boiger 

Processed 

10/27/2014 

Boiger, K. 

47 

NOTICE OF CROSS-MOTION 

Request Disclosure on Personal Jurisdiction 

Processed 

11/07/2014 

Den hollander, R. 

48 

AFFIDAVIT OR AFFIRMATION IN OPPOSITION TO 
MOTION 

Opposition Affidavit to Dismissal Motion 2 

Processed 

11/07/2014 

Den hollander, R. 

49 

EXHIBIT(S) 

Bloomberg Advertiser 

Processed 

11/07/2014 

Den hollander, R. 

50 

EXHIBIT(S) 

Advertiser Chairman Address 

Processed 

11/07/2014 

Den hollander, R. 

51 

EXHIBIT(S) 

Digital First 

Processed 

11/07/2014 

Den hollander, R. 

52 

EXHIBITS) 

Shepherd Emails to Groth 

Processed 

11/07/2014 

Den hollander, R. 

53 

EXHIBIT(S) 

Roxon Reporter for SMH 

Processed 

11/07/2014 

Den hollander, R. 

54 

EXHIBITS) 

Overington Reporter for SMH 

Processed 

11/07/2014 

Den hollander, R. 

55 

EXHIBITS) 

SMH Question on GST 

Processed 

11/07/2014 

Den hollander, R. 

56 

EXHIBITS) 

SMH and Press Reader 

Processed 

11/07/2014 

Den hollander, R. 

57 

EXHIBIT(S) 

Press Reader Article and Overseas 

Processed 

11/07/2014 

Den hollander, R. 

58 

EXHIBITS) 

Outline of Section 

Processed 

11/07/2014 

Den hollander, R. 

59 

EXHIBIT(S) 

Shepherd Email to Hollander 

Processed 

11/07/2014 

Den hollander, R. 

60 

EXHIBIT(S) 

Fairfax Ad Representative NY 

Processed 

11/07/2014 

Den hollander, R. 

61 

EXHIBIT(S) 

Fairfax and NYC Alert 

Processed 

11/07/2014 

Den hollander, R. 

62 

EXHIBIT(S) 

Cameron First Affidavit 

Processed 

11/07/2014 

Den hollander, R. 

63 

EXHIBITS) 

Shepherd First Affidavit 

Processed 

11/07/2014 

Den hollander, R. 

64 

EXHIBIT(S) 

Coleman First Affidavit 

Processed 

11/07/2014 

Den hollander, R. 

65 

EXHIBIT(S) 

Copyright Decision 

Processed 

11/07/2014 

Den hollander, R. 

66 

STIPULATION - ADJOURNMENT OF CONFERENCE 

Processed 

11/07/2014 

Boiger, K. 

67 

MEMORANDUM OF LAW IN REPLY Processed 

to Plaintiff's Opposition to Defendants' Motion to Dismiss 

and in Opposition to Plaintiffs Cross-MoL)_ 

11/13/2014 

Boiger, K. 

68 

AFFIRMATION 

Processed 

11/13/2014 

Boiger, K. 


of Katherine M. Bolger in support of Reply Memorandum 
and Opposition to Cross-Motion _ 
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69 

MEMORANDUM 

Memorandum of Law in Opposition to Plaintiffs Motion 
for an Immediate Trial 

Processed 

01/12/2015 

Bolger, K. 

70 

AFFIRMATION 

Affirmation of Katherine M. Bolger in Opposition to 
Plaintiffs Motion for an Immediate Trial 

Processed 

01/12/2015 

Bolger, K. 

71 

EXHIBIT(S) 

Exhibits 1-10 to Afffirmation of Katherine M. Bolger in 
ODDosition to Plaintiffs Motion for an lmmef..1 

Processed 

01/12/2015 

Bolger, K. 

72 

ORDER TO SHOW CAUSE ( PROPOSED ) 

Proposed Order to Show Cause 

Processed 

01/13/2015 

Den hollander, R. 

73 

AFFIDAVIT OR AFFIRMATION IN SUPPORT OF 
PROPOSED OSC/EXPARTE APP 

Affidavit 

Processed 

01/13/2015 

Den hollander, R. 

74 

LETTER / CORRESPONDENCE TO JUDGE 
regarding Motion to Dismiss and Proposed Order to 
Show Cause 

Processed 

01/15/2015 

Bolger, K. 

75 

AFFIDAVIT OR AFFIRMATION IN REPLY 

Reply Affidavit of Plaintiff 

Processed 

01/20/2015 

Den hollander, R. 

76 

EXHIBIT(S) 

Cameron 1st Aff. 

Processed 

01/20/2015 

Den hollander, R. 

77 

EXHIBITS) 

Shepherd 1st Aff. 

Processed 

01/20/2015 

Den hollander, R. 

78 

EXHIBITS) 

Coleman 1st Aff. 

Processed 

01/20/2015 

Den hollander, R. 

79 

EXHIBIT(S) 

McNeilage 1 st Aff. 

Processed 

01/20/2015 

Den hollander, R. 

80 

EXHIBIT(S) 

Cameron 2d Aff. 

Processed 

01/20/2015 

Den hollander, R. 

81 

EXHIBIT(S) 

Shepherd 2d Aff. 

Processed 

01/20/2015 

Den hollander, R. 

82 

EXHIBIT(S) 

Coleman 2d Aff. 

Processed 

01/20/2015 

Den hollander, R. 

83 

EXHIBIT(S) 

McNeilage 2d Aff. 

Processed 

01/20/2015 

Den hollander, R. 

84 

EXHIBIT(S) 

Who We Are 

Processed 

01/20/2015 

Den hollander, R. 

85 

EXHfBIT(S) 

Digital First 

Processed 

01/20/2015 

Den hollander, R. 

86 

EXHIBIT(S) 

Press Reader Partners 

Processed 

01/20/2015 

Den hollander, R. 

87 

EXHIBITS) 

News Alert LLC 

Processed 

01/20/2015 

Den hollander, R. 

88 

EXHIBITS) 

World Media 

Processed 

01/20/2015 

Den hollander, R. 

89 

EXHIBIT(S) 

Chairman Address NYC 

Processed 

01/20/2015 

Den hollander, R. 

90 

EXHIBIT(S) 

Roxon Reporter for SMH 

Processed 

01/20/2015 

Den hollander, R. 
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91 

EXHIBIT(S) 

Overington Reporter for SMH 

Processed 

01/20/2015 

Den hollander, R. 

92 

EXHIBIT(S) 

Australian Community NY 

Processed 

01/20/2015 

Den hollander, R. 

93 

EXHIBITS) 

McNeiiage Article 

Processed 

01/20/2015 

Den hollander, R. 

94 

EXHIBIT(S) 

Shepherd Pathetic Article 

Processed 

01/20/2015 

Den hollander, R. 

95 

EXHIBIT(S) 

Groth Emails 

Processed 

01/20/2015 

Den hollander, R. 

96 

EXHIBIT(S) 

Shepherd Email to Hollander 

Processed 

01/20/2015 

Den hollander, R. 

97 

EXHIBIT(S) 

Shepherd Four Articles 

Processed 

01/20/2015 

Den hollander, R. 

98 

EXHIBIT(S) 

SMH and Press Reader 

Processed 

01/20/2015 

Den hollander, R. 

99 

ORDER TO SHOW CAUSE - DECLINED/WITHDRAWN Processed 
DECLINED TO SIGN ORDER TO SHOW CAUSE 
entered in the office of the County Clerk on January 23, 

2015 

01/23/2015 

Court User 

100 

NOTICE OF MOTION 

Notice Motion-Hacking 

Processed 

01/23/2015 

Den hollander, R. 

101 

AFFIDAVIT OR AFFIRMATION IN SUPPORT 

Affidavit Support-Hacking 

Processed 

01/23/2015 

Den hollander, R. 

102 

EXHIBIT(S) 

Ex A Bolger Affrm and Ex 1 

Processed 

01/23/2015 

Den hollander, R. 

103 

DECISION + ORDER ON MOTION 

DECISION + ORDER ON MOTION entered in the office 
of the Countv Clerk on January 28, 2015 

Processed 

01/28/2015 

Court User 

104 

MEMORANDUM OF LAW IN OPPOSITION 

Processed 

02/03/2015 

Bolger, K. 

105 

AFFIDAVIT 

Affidavit of Katherine M. Bolger in Opposition to Motion 
to Withdraw__ 

Processed 

02/03/2015 

Bolger, K. 

106 

EXHIBIT(S) 

Exhibits 1-3 to Affidavit of Katherine M. Bolger in 
ODoosition to Motion to Withdraw 

Processed 

02/03/2015 

Bolger, K. 

107 

AFFIDAVIT Processed 

Affidavit of Matthew L. Schafer in Opposition to Motion to 
, Withdraw_ 

02/03/2015 

Bolger, K. 

108 

EXHIBIT(S) 

Exhibits 1-2 to Affidavit of Matthew L. Schafer in 
ODoosition to Motion to Withdraw 

Processed 

02/03/2015 

Bolger, K. 

109 

AFFIDAVIT OR AFFIRMATION IN REPLY 

Reply Affidavit to Opposition to Withdraw Illegally 
Obtained Document 

Processed 

02/07/2015 

Den hollander, R. 

110 

EXHIBIT(S) 

Exhibit A Email from Bolger 1.13,15 

Processed 

02/07/2015 

Den hollander, R. 

111 

AFFIDAVIT OR AFFIRMATION IN REPLY 

Reply with Exhibits to Opp. to Oral Motion for Trial on 
Personal Jurisdiction 

Processed 

05/27/2015 

Den hollander, R. 
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112 

MEMORANDUM OF LAW IN OPPOSITION 
Memorandum in Opposition to Plaintiffs Motion for an 
Immediate Trial 

Processed 

05/27/2015 

Bolger, K. 

113 

AFFIDAVIT OR AFFIRMATION IN OPPOSITION TO 
MOTION 

Affirmation of Katherine M. Bolger in Opposition 

Processed 

05/27/2015 

Bolger, K. 

114 

EXHIBIT(S) 

Exhibits 1-10 to Affirmation of Katherine M. Bolger in 
OoDosition 

Processed 

05/27/2015 

Bolger, K. 

115 

EXHIBIT(S) 

Ex Q to Reply to Opp Trial on Personal Jurisdiction 

Processed 

05/28/2015 

Den hollander, R. 

116 

EXHIBITS) 

Ex R to Reply to Opp Trial on Personal Jurisdiction 

Processed 

05/28/2015 

Den hollander, R. 

117 

EXHIBITS) 

Ex S to Reply to Opp Trial for Personal Jurisdiction 

Processed 

05/28/2015 

Den hollander, R. 

118 

EXHIBIT(S) 

Ex T to Reply to Opp Trial for Personal Jurisdiction 

Processed 

05/28/2015 

Den hollander, R. 

119 

DECISION + ORDER ON MOTION 

Processed 

01/11/2016 

Court User 

120 

DECISION + ORDER ON MOTION 

Processed 

01/11/2016 

Court User 

121 

NOTICE OF ENTRY Processed 

Notice of Entry of Decision and Order Granting Motion to 

Dismiss 

01/12/2016 

Bolger, K. 

122 

NOTICE OF ENTRY 

Notice of Entry of Decision and Order Denying Motion to 
Strike 

Processed 

01/12/2016 

Bolger, K. 

123 

JUDGMENT-TO COUNTY CLERK (PROPOSED) 

Pending 

01/14/2016 

Bolger, K. 

124 

BILL OF COSTS (PROPOSED) 

Verified Bill of Costs 

Processed 

01/14/2016 

Bolger, K. 

125 

AFFIRMATION 

Affirmation of Katherine M. Bolger in Support of 
Defendants' Verified Bill of Costs and DisbursementL.1 

Processed 

01/14/2016 

Bolger, K. 

126 

NOTICE OF APPEAL 

Notice Appeal Pre-Argument Ct. Decision Order 

Pending 

02/02/2016 

Den hollander, R. 

127 

LETTER / CORRESPONDENCE TO JUDGE 

Plaintiiffs proposed statement in lieu of transcript 

Pending 

03/09/2016 

Den hollander, R. 

128 

LETTER / CORRESPONDENCE TO JUDGE Pending 

Defendants' objections and proposed statement in lieu of 
transcriDt 

03/09/2016 

Den hollander, R. 

129 

LETTER / CORRESPONDENCE TO JUDGE 

Plaintiiffs proposed statement in lieu of transcript 

Pending 

03/09/2016 

Den hollander, R. 

130 

LETTER / CORRESPONDENCE TO JUDGE 
Defendants' objections and proposed statement in lieu oi 
transcriDt 

Pending 

03/09/2016 

Den hollander, R. 
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the papers. So the misandrists from down under and Bolger have nothing to complain 
about—they are still ahead. 

Addendum: List of Perjuries and Omissions by Defendants 

Defendant Advertiser relies on Michael Cameron, either National Editorial Counsel at News 
Corp Australia (doing business as News Limited)(Ex. A f 2) or National Editorial Counsel at 
News Limited (doing business as News Corp Australia)(Ex. E Tf 2). Cameron’s confusion over 
who is “doing business as” and for whom simply makes the relationship among News Corp 
Australia, News Limited and Advertiser even murkier. Further, such uncertainty in his role and 
whom he actually works for raises concern as to his knowledge of jurisdictional facts. 

Lie 1° Aff.: Advertiser “does not sell any products in New York.” (Ex. A f 7). 

Exposed: Advertiser sells The Advertiser-Sunday Mail Messenger paper (“The 

Advertiser”) to members of the Australian Community in New York City. 
(Ex. R). 

Revision 2d Aff.: Advertiser “does not directly sell any products in New York.” (Ex. E f 7, 
emphasis added). 

Questions: Aren’t subscriptions over the Internet to the Australian Community in New 

York City direct sales? 

Does Advertiser sell products in New York through agents? 


Lie 1“ Aff.: Advertiser “does not publish in New York.” (Ex. A f 7). 

Exposed: Advertiser publishes The Advertiser in New York via its website because the 

site of downloading is considered the site of publication, see Penguin Group 
(USA), Inc. v. American Buddha, 16 N.Y. 3d 295, 301 (2011). 

Revision 2d Aff.: None, Advertiser continues with the falsehood. (Ex. E 7). 

Questions: How many New Yorkers are subscribers and what types of goods or services 

are provided them? 

What do News Corp Australia’s partnerships with Digital First Media, located 
in N.Y.C., and Press Reader, a Canadian company, do for Advertiser in New 
York? 

Do they act as agents? 


Lie 1 st Aff.: Advertiser “does not target any New York audience.” (Ex. A ^ 8). 

Exposed: Published 12 articles concerning New York in 2014 and many of the members 

of the Australian Community in New York City subscribe to The Advertiser. 
(Ex. R). 

Revision 2d Aff.: The Advertiser “does not target subscribers in New York.” (Ex. E ^ 8). 
Questions: What criteria does The Advertiser use in determining to publish a story 

concerning New York and what sources in New York does it use? 

How many subscribers in New York? 


Liel" Aff.: Advertiser does not have employees in New York. (Ex. A f 10). 

Exposed: Bloomberg lists the Chairman for Advertiser as Brian Leonard Sallis with a 

corporate address of 1211 Avenue of the Americas, N.Y., N.Y. (Ex. O). 
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Revision 2d Aff.: None, Advertiser continues with the falsehood. (Ex. E ^ 11). 

Questions: Why is the business address of the Chairman for Advertiser in New York? 

Who else at Advertiser has a business address at News Corp or in New York? 


Lie 1” Aff.: Advertiser “does not have any business ventures in New York.” (Ex. A ^ 9). 

Exposed: On January 27, 2014, News Corp Australia, sole owner of Advertiser, entered 

into a partnership agreement with Digital First Media, headquartered in New 
York City, to provide advertising and marketing solutions for all its websites, 
which include The Advertiser website on which four of the five articles at 
issue here were published. (Ex. J). 

Revision 2d Aff.: None, Advertiser continues with the falsehood. (Ex. E 10). 

Question: What exactly does the partnership with Digital First Media entail? 


Lie 1” Aff.: Omitted relationship between Rupert Murdock’s News Corp headquartered in 

New York and News Corp Australia which controls Advertiser (Ex. A ^ 3). 
Exposed: News Corp Australia is considered part of News Corp’s identity. (Ex. I). 

Revision 2d Aff.: News Corp Australia is a wholly-owned subsidiary of News Corp in N.Y., 
which “make[s] broad policy decisions” for Advertiser. (Ex. E 4, 5). 
Question: Exactly what decisions does News Corp in N.Y.C. make for Advertiser? 


Defendant Tory Shepherd is the Political Editor for The Advertiser-Sunday Mail Messenger 
(“The Advertiser”) owned and operated by Advertiser. 

Lie 1“ Aff.: In researching her articles, Shepherd’s only contact with New York was an 

email and telephone conversation with Plaintiff. (Ex. B 9, 11). 

Exposed: Shepherd had also contacted Miles Groth, Ph.D., a professor and resident in 

New York City, with six emails over a period of two months. (Ex. U). 
Revision 2d Aff.: She “forgot.” 3 (Ex. F114). 

Question: What other research contacts and sources did she have that involved New 

York? 


Shepherd emailed Plaintiff “requesting comment on the controversy ....” 
(Ex.B19). 

The email did not request comment on any controversy. It stated, “I’m trying 
to get in touch for a story I’m doing on the UniSA course you’re involved 
with, but can’t find a phone number for you-could you please get in touch?” 
Also, at that time, there was no controversy. (Ex. V). 

Revision 2d Aff.: No revision, she still claims her email was “requesting comment on the 
controversy_” (Ex. F K 11). 

Question: Didn’t the controversy begin with her contacting Dr. Gary Misan at the 

University and accusing Plaintiff of being a “member of extreme right wing 
groups in the USA”? 


Lie I s * Aff.: 

Exposed: 


J When Plaintiff worked for Eyewitness TV News and Metromedia TV News in N.Y.C. he kept a list of everyone 
interviewed for stories he produced, which is common in the media. 
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Lie l n Aff.: 

Exposed: 
Revision 2d Aff.: 
Questions: 


Shepherd wrote only “two” articles regarding the Male Studies courses. (Ex. 
BH4). 

She wrote four articles. (Ex. W). 

She wrote “articles” and lists the four. (Ex. F 4-8). 

How could she have forgotten about an article she wrote after being served 
with the complaint, which was just two months prior to her first affidavit, or 
the second of two articles that she wrote on January 14, 2014? 

What other writings has she written and published on the Male Studies 
courses? 


Lie l a Aff.: Shepherd implies that the two articles were only published in print in 

Australia by failing to mention they were published on The Advertiser 
website. (Ex. B 7, 8). 

Exposed: All four known articles appeared on the The Advertiser website. (Ex. W). 

Revision 2d Aff.: The four articles appeared on The Advertiser website. (Ex. F 5-8). 
Questions: Does her contract with Advertiser address the publication of her articles on 

The Advertiser website? 

Is she paid extra for such? 

Where else have the articles appeared? 

Lie 1“ Aff.: The two articles “were intended for publication in Australia and were directed 

at an Australian audience.” (Ex. B f 7). 

Exposed: All four known articles were published in New York via The Advertiser 

website. 

Revision 2d Aff.: All of the four articles “were intended for publication in Australia and were 
directed at an Australian audience.” (Ex. F 9). 

Questions: Why publish on the Internet if the articles were only intended for Australians? 

Were print copies of the four articles published or circulated in New York? 
Did she expect the publication of her articles to have consequences in New 
York? 


Defendant Fairfax Media Publications Pty. Ltd. (“Fairfax”) relies on Richard Coleman who in 
his first affidavit lists himself as solicitor for Fairfax Media Limited (Ex. C f 1), the parent of 
Fairfax. In his second affidavit, he is the solicitor for Fairfax (Ex. F ^ 1). Perhaps he’s the 
lawyer for both, but in both affidavits he states he is responsible for pre-publication advice. This 
role raises the question that he may not have firsthand knowledge of jurisdictional facts. 

Lie l a Aff.: Fairfax and the Sydney Morning Herald do not have any business ventures or 

bank accounts in New York. (Ex. C 9,10). 

Exposed: Fairfax does have a “representative” in New York City, World Media, Inc., 

for selling advertisements in its Sunday newspaper edition. (Ex. M). 

Revision 2d Aff.: None. (Ex. G 7, 8). 

Questions: What exactly does World Media, Inc. do for Fairfax and the Sydney Morning 

Herald? 

Is World Media, Inc. an agent or part of a joint venture or partnership with 
Fairfax? 
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How does Fairfax pay for World Media, Inc.’s services? 


Lie 1 st Aff.: Fairfax and The Sydney Morning Herald do not have office facilities, 

locations, employees, telephone listings and/or bank accounts in New York, 
which infers they never had such in New York because the market is 
unimportant to them. (Ex. C f 10). 

Exposed: Fairfax had at least two correspondents and a New York office. (Exs. P, Q). 

Revision 2d Aff.: Fairfax did have correspondents in New York City until 2012. (Ex. G f 8). 
Questions: Why did it have correspondents and an office in New York? 

Who or what does it rely on now for news from New York or office facilities? 
How long did it have a New York office? 


Lie 1 st Aff.: 
Exposed: 


Revision 2d Aff.: 
Question: 


Lie I s Aff: 


Exposed: 


Revision 2d Aff. 
Questions: 


Fairfax and The Sydney Morning Herald do not target “any New York 
audience.” (Ex. C 8). 

Fairfax published 13 articles in 2014 concerning New York and many of the 
members of the Australian Community in New York City subscribe to The 
Sydney Morning Herald. (Ex. R). 

None. (Ex. G f 6). 

What criteria does The Sydney Morning Herald use in determining to publish 
a story concerning New York and what sources in New York does it use? 

How many subscribers in New York? 

Fairfax and The Sydney Morning Herald “do not directly publish in New 
York” but The Sydney Morning Herald is available online at its website. (Ex. 

cm 8). 

By making The Sydney Morning Herald available on its website, Fairfax is 
publishing in New York, Penguin Group (USA), Inc. v. American Buddha , 16 
N.Y.3d295, 301 (2011). 

None. (Ex. G tl 4, 6). 

How many New Yorkers subscribe? 

Does Fairfax’s joint venture with the New York company News Alert LLC 
involve publication of The Sydney Morning Herald in New York? (Ex. L). 
Fairfax has a “representative,” World Media Inc., in New York City for 
selling advertisements in its Sunday newspaper edition. (Ex. M). Why sell 
advertising space in New York if the advertisements are not going to appear in 
the New York market? 

Does Fairfax’s partnership with the Canadian company Press Reader include 
publishing The Sydney Morning Herald in New York? (Ex. K). 


Lie 1° Aff: Fairfax and The Sydney Morning Herald “do not directly sell any products in 

New York.” (Ex. C16). 

Exposed: Fairfax sells The Sydney Morning Herald to the Australian Community in 

New York City. (Ex. R). The Sydney Morning Herald’s website provides 
“access to exclusive discounts, events and competitions, unlimited access to 
our award-winning tablet apps, interactive quizzes, crosswords, Sudoku free 
in the iPad app.” (First Am. Cmplnt. f 30). The website offers an interactive 
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photographer section called “Clique” where readers can publish their 
photographs, win prizes and receive advice; an online Sydney Morning Herald 
Shop where readers can purchase art and other gifts; it offered a cruise trip for 
two from Spain to Italy; accounts for readers to receive “tweets,” and the 
“goodfood” section provides recipes; investment research; and investment 
advice, (www.smh.com.au/). 

Revision 2d Aff.: “[D]o not sell any products in New York.” (Ex. G f 4). 

Questions: Aren’t subscriptions to The Sydney Morning Herald sales? 

To what extent are The Sydney Morning Herald website offers taken up by 
persons in New York? 


Fairfax disturbs a print edition of The Sydney Morning Herald in the U.S. via 
Press Reader but has no “control” as to whether its U.S. edition is distributed 
in New York. Omitted to say whether it was or was not circulated in New 
York. (Ex.CH 7). 

Press Reader allows its 30 million users to digitally download The Sydney 
Morning Herald and The Sydney Morning Herald even advertises an “app” 
for doing that. (Exs. K, X). Downloading in New York means publishing 
here. Penguin Group (USA), Inc. v. American Buddha, 16 N.Y. 3d 295, 301 
( 2011 ). 

“Press Reader has developed major partnerships ... [with] Fairfax Media 
[and] News Corp [Australia] ... [that gives] publishers the ability to target 
audiences ... [and] allow publishers to use [its] technology and adapt it to 
their market.” Fairfax is using Press Reader to “grow global circulation and 
revenues, and increase brand awareness and exposure of their publications in 
new international markets.” (Ex. K). 

None. (Ex. G f 5). 

Does Press Reader have an exclusive distributorship with Fairfax? 

Is Press Reader an agent of Fairfax and where are the printed editions printed? 
How many customers does Press Reader have in New York? 

How many of them download The Sydney Morning Herald? 

What markets is Fairfax targeting? 


Lie 1 st Aff.: “Fairfax Media and The Sydney Morning Herald do not have any business 

ventures in New York.” (Ex. C f 9). 

Exposed: In 2000, Fairfax entered into a joint venture with the New York company 

News Alert LLC. The joint venture agreement with News Alert is apparently 
to create News Alert Asia-Pacific, a subsidiary company that would create a 
number of web sites aimed at providing financial and business information on 
the Asia-Pacific region and for investors and business people in the United 
States interested in researching opportunities in the Pacific. (Ex. L). 

Revision 2d Aff.: None. (Ex. G ^ 7). 

Questions: What websites has the joint venture created? 

Are persons or entities in New York customers of the joint venture? 

Does the joint venture publish articles from The Sydney Morning Herald? 


Lie 1” Aff.: 


Exposed: 


Revision 2d Aff: 
Questions: 
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Defendant McNeilage is the education reporter for The Sydney Morning Herald. 

Lie l fl AfF: McNeilage “did not intend to target” New York readers. (Ex. D f 6). 

Exposed: The Sydney Morning Herald published the article on The Sydney Morning 

Herald’s interactive website that reaches into New York where Plaintiff 
conducts his business. 

Revision 2d AfF.: None. (Ex. H (| 6) 

Questions: If she did not intend to target New York readers, then why was the article 

placed on The Sydney Morning Herald’s website? 

Does her contract with Fairfax provide for placing her articles online? 
Were print copies of her article published or circulated in New York? 

Did she expect the publication of her article to have consequences in New 
York? 


Lie 1 st AfF.: 


Exposed: 


Revision 2d AfF.: 
Questions: 


McNeilage “made no contact with anyone” in New York in the process of 
reporting on the Male Studies courses. (Ex. D f 7). Such infers she also did 
not access information from non-human sources in New York. 

McNeilage’s article includes a photograph of Plaintiff that was taken by a 
New York photographer in New York (for which her newspaper failed to pay 
the photographer for its use). 

McNeilage cites the New York Times concerning one of Plaintiffs cases and 
quotes from a website posting by a New York professor both of which infer 
she accessed websites located in or connected with New Yorkers—meaning 
New York sources. 

None. (Ex. HU 7). 

Where did she obtain the photograph? 

Were her sources for information about one of Plaintiffs cases and the 
posting of the New York professor from New York sources? 


WHEREFORE Plaintiff requests that the motion for a trial on the issue of personal 


jurisdiction be granted. 


Sworn to before me on 
J2£/ day-'oQanuary 2015 



Notary Public 


t NORINEW BROWN > 

J Notary Public - State of New York , 
J NO, 01BR6169867 

j Qualified in Kings County ^ ' 

1 My Commission Expires I th Yl. ' 
. —> 1 w ■■ ^ , 
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Roy Den Hollander 
Plaintiff and attorney 
545 East 14 St., 10D 


New York, N.Y. 10009 
(917) 687 0652 
royl 7den@gmail.com 
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Certification Pursuant to CPLR 2105 [SA247] 


Certification of Record on Appeal to the Appellate Division First Department 

I, Roy Den Hollander, the plaintiff-appellant and attorney in this action, 

certify, pursuant to CPLR § 2105, that the foregoing printed papers on appeal have 

been personally compared by me with the originals on file in the office of the Clerk 

of the County of New York and found to be true copies of those originals of the 

record on appeal, consisting of the notice of appeal, relevant portions of the 

pleadings and their relevant exhibits, and the reviewable orders in the case now on 

file in the office of the Clerk of the County of New York. 

Dated: June 17, 2016 

New York, N.Y. 

By: Roy Den Hollander, Esq. 
Petitioner-appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 
roy 17den@gmail.com 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and 
Fairfax Media Publications Pty Limited (together, “Defendants”), by and through their 
undersigned attorneys, submit this memorandum of law in support of their motion to dismiss the 
appeal of Plaintiff-Appellant Roy Den Hollander (“Plaintiff’ or “Hollander”) pursuant to Rule 
5528 and Section 2105 of the New York Civil Practice Law and Rules and Sections 600.2, 
600.10, 600.11, and 600.12 of this Court’s Rules. 

This appeal should be dismissed outright. Plaintiff knowingly disregarded this Court’s 
May 3, 2016 order requiring that he remedy his original and inadequate appendix by filing the 
exhibits attached to the Affirmation of Katherine M. Bolger in support of Defendants’ motion to 
dismiss the First Amended Complaint. Instead of complying with this order, Plaintiff filed just 
four of the required twenty-four exhibits, along with additional exhibits of his own on which he 
apparently intends to rely. It is time to apply the doctrine of enough is enough and dismiss this 
appeal outright. 

BACKGROUND 1 

A. The IAS Court’s Decision and Order 

On January 8, 2016, the IAS court dismissed Hollander’s defamation lawsuit against four 
Australian defendants for a lack of personal jurisdiction. See generally Affirmation of Katherine 
M. Bolger (“Bolger Affi”), Ex 1. Because Plaintiffs claims all sounded in defamation, the court 
found that jurisdiction was governed by CPLR § 302(a)(1) of the long-arm statute, which 
required Plaintiff to show that each defendant “transacted] any business within the state” out of 
which the cause of action arose. Id. at 5 (internal marks and citation omitted). The court also 

1 Additional factual background is set out in further detail in D efend ants ’ first motio n to d ismiss 
the appeal, filed with this Court on April 1, 2016. Affirmation of Katherine M. Bolger, Ex. 4 at 
2-5. 





recognized that this section of the long-arm statute is construed “more narrowly” in defamation- 
related cases. Id. 

The court held that there was no jurisdiction over any defendant because their “very 
minimal” contacts in the record below were “not as significant as the few cases” finding 
jurisdiction in these kinds of cases. Id. at 6-7 (internal marks and citation omitted). “In the end,” 
the court found, “there is no authority for subjecting defendants to jurisdiction in New York 
based on articles published outside New York for a non-New York audience.” Id. at 9. 

B. Procedural History in This Court 

On February 2, 2016, Plaintiff filed a notice of appeal. Bolger Affi, Ex. 2. A month 
later, on March 15, 2016, Plaintiff served Defendants with his brief as well as the appendix on 
appeal, which largely omitted the exhibits on which Defendants relied in support of their motion 
to dismiss the First Amended Complaint. See generally Appendix. 

On April 1, 2016, Defendants brought a motion to dismiss the appeal or strike Plaintiffs 
brief and appendix because the appendix, certified as containing accurate copies of filings in the 
record below, “include[d] materials not in the record below while excluding papers upon which 
the Appellees may reasonably rely.” Bolger Affi, Ex. 3. Those excluded papers were the 
“twenty-four exhibits” attached to the Affirmation of Katherine M. Bolger and “submitted in 
support of Defendants’ motion to dismiss” the complaint in the supreme court. Id., Ex. 4 at 9. 

In opposition, Plaintiff admitted that his appendix contained documents not in the record 
below and documents in the record below but altered by him on appeal and further admitted that 
it omitted many of the “496 exhibit pages” attached to the Bolger Affirmation submitted in 
support of the motion to dismiss below. Id. , Ex. 5 at 1-2, 9-12. Plaintiff nevertheless asserted 
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that the objections to the appendix were “nit-picking” and that he “could not afford” to print an 
appendix with Defendants’ exhibits and thus should be excused from doing so. Id, Ex. 5 at 1, 8. 

C. The Order 

In light of Defendants’ motion to dismiss the appeal, on May 3, 2016, this Court ordered 
Plaintiff, by July 11, 2016, “to file a supplemental appendix, at his own expense, which shall 
include all exhibits attached to the Affirmation of Katherine M. Bolger submitted with 
defendants’ motion to dismiss,” in addition to striking a document from the appendix itself and 
taking judicial notice of four pages of the appendix. Id ., Ex. 6. 

D. Plaintiffs Supplemental Appendix 

On the afternoon of July 8, Plaintiff served the supplemental appendix on Defendants’ 
counsel. See generally Supplemental Appendix (“SA”). Rather than including “all exhibits” 
attached to the Bolger Affirmation submitted in support of the Defendants’ motion to dismiss as 
ordered by this Court to do, Plaintiffs supplemental appendix included (1) extraneous 
documents not attached to the Bolger Affirmation, see SA2-19, SA213-246, and (2) just four of 
the twenty-four exhibits originally attached to the Bolger Affirmation, see SA20-230. 

This motion to dismiss the appeal follows. 

ARGUMENT 

Just two months ago, this Court gave Plaintiff a very simple order: file a supplemental 
appendix that included all of the exhibits to the Bolger Affirmation, which was submitted in 
support of Defendants’ motion to dismiss the First Amended Complaint below. This appeal 
should be dismissed because Plaintiff failed to abide by that order and because, as a result, his 
appendices on appeal remain inaccurate and incomplete. 
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First, the appeal should be dismissed for failure to comply with this Court’s order. 
Defendants filed their original motion to dismiss the appeal, in part because Hollander “failed to 
include nearly all of the evidence on which Defendants relied below.” Bolger Aff, Ex. 4 at 9. 
Specifically, he failed to include the “twenty-four exhibits” attached to the affirmation of 
Defendants’ counsel in support of their motion to dismiss in the supreme court. Id. This failure, 
Defendants argued, violated the rule that the appellant include in the appendix those documents 
he ‘“reasonably assumes will be relied upon by the respondent.’” O’Rourke v. Long , 41 N.Y.2d 
219, 229 (citing CPLR 5528(a)(5)); see also, e.g., Wittigv. Wittig, 258 A.D.2d 883, 884-85 (4th 
Dep’t 1999). Despite Hollander’s arguments that the “496 exhibit pages” to the Bolger 
Affirmation were irrelevant, Bolger Aff, Ex. 5 at 1, this Court agreed with Defendants and 
ordered Hollander to file “all exhibits attached to the Affirmation of Katherine M. Bolger 
submitted with defendants’ motion to dismiss.” Id., Ex. 6. 

Rather than simply comply with this order, Hollander took the opportunity to lard up the 
record with, additional exhibits on which he apparently intends to rely, see SA2-19, SA213-246, 
while filing just four of the exhibits originally attached to the Bolger Affirmation submitted in 
the supreme court, see SA20-230. No reasonable interpretation of this Court’s order can support 
Hollander’s conduct here. There is no question that he violated this Court’s order. For that 
reason, Hollander’s appeal should be dismissed. Ramirez v. Smith , 128 A.D.2d 511 (2d Dep’t 
1987) (granting leave to file supplemental appendix, and ordering dismissal should plaintiff fail 
to do so); see also Termini v. Tronolone & Surgalla, P.C. , 207 A.D.2d 1037 (4th Dep’t 1994) 
(striking brief and dismissing appeal for failure to comply with the court’s order); Derderian v. 
Derderian, 556 N.Y.S.2d 484 (1st Dep’t 1990) (granting sua sponte leave to enter order 
dismissing appeal for failure to perfect appeal). 
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Second, the appeal should be dismissed because the record is incomplete. This Court has 
not hesitated to dismiss appeals based on incomplete appendices. Just this year, this Court 
dismissed an appeal where the plaintiff had failed to submit motion papers and a single exhibit 
filed below. Kenan v. Levine & Blit, PLLC, 136 A.D.3d 554, 555 (1st Dep’t 2016). And in 
Copp v. Ramirez, this Court dismissed an appeal in part because the notice of appeal was not an 
“accurate description” of the order dismissing the case below. 62 A.D.3d 23, 27-28 (1st Dep’t 
2009). These results are not unique. See Quezada v. Mensch Mgmt. Inc., 89 A.D.3d 647 (1st 
Dep’t 2011) (“Dismissal of the appeal is warranted because Taveras failed to assemble a proper 
appellate record Lynch v. Consol. Edison, Inc., 82 A.D.3d 442 (1st Dep’t 2011) (same). 

Here, the record on appeal remains incomplete, which provides another, independent 
basis for dismissal. All this Court required Hollander to do was file a supplemental appendix 
containing the exhibits on which Defendants relied below. Bolger Aff, Ex. 6. He did not do so. 
Thus, Hollander’s appendices still contain a lopsided, incomplete, and often inaccurate view of 
the record below. Plaintiff simply does not have a right to prosecute an appeal based on 
appendices this Court has already found to be incomplete and which he has declined to correct. 

CONCLUSION 

For the above reasons, Defendants respectfully request that this Court dismiss the appeal. 
Dated: July 15,2016 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: // _ 

Katherine M. Bolger<^"J 
321 West 44th Street/Smte 1000 
New York, NY 10036 
Telephone: (212) 850-6100 
Facsimile: (212) 850-6299 
kbolger@lskslaw.com 

Counsel for Defendants 
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Preliminary Statement 


Defense Counsel Katherine M. Bolger (“Bolger”) continues to pad her billing to her 
multi-billion dollar clients and waste this Court’s precious time with another “Motion to 
Dismiss”—her words, and her third so far in this case. Her scheme this time, as perhaps 
intended all along, is to confuse her original motion to dismiss with her April 1, 2016, “Motion 
to Dismiss,”—words that are written on that motion’s cover sheet (Ex. A) that is attached to the 
18 exhibits she wanted added to the filed Appendix and written on the caption page to her 
accompanying memorandum of law (Ex. B). Additionally, the April 1 st Notice of Motion 
requested “dismissing the appeal in its entirety . . . .” (Ex. C) 

Argument 

Plaintiff-Appellant complied with this Court’s May 3, 2016, Order. 

On April 1, 2016, Bolger submitted to this Court a “Motion to Dismiss” the appeal (Ex. 

A, B & C) arguing, among other points, that the Plaintiff-Appellant’s Original Appendix, filed 
March 15, 2016, did not contain all the documents that she intended to rely on for her opposition 
brief. As part of that “Motion to Dismiss,” she submitted an affirmation with 18 exhibits and a 
memorandum of law in support of her motion to dismiss. 

On May 3, 2016, this Court denied Bolger’s request to dismiss the appeal and ordered 
Plaintiff-Appellant “to file a supplemental appendix, at his own expense, which shall include all 
exhibits attached to the Affirmation of Katherine M. Bolger submitted with defendants’ motion 
to dismiss.” (Ex. D, Appellate Division-First Dep’t Order). Plaintiff-Appellant complied with 
this Court’s Order by serving and filing a Supplemental Appendix on July 8, 2016. If the 
Supplemental Appendix and the Original Appendix are taken together, all of Bolger’s 18 exhibits 
attached to her affirmation in her April 1 st motion to dismiss are now part of the full appendix. 
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When Bolger made her motion to dismiss in April, she was clearly hoping the 68 year-old 
Plaintiff-Appellant, who earned all of $35,000 last year, would forego the additional $1,600 
expense for a supplemental appendix and she would win by default. That did not happen, so 
now she claims that the exhibits she really wanted added to the Appendix were not the 18 that 
accompanied her April 1 st motion to dismiss and which this Court’s Order refers to, but 
everything she filed in the lower court no matter how irrelevant to an appeal of the only issue 
before this Court—are the defendants within this State’s personal jurisdiction? 

A sampling of some of the documents that Bolger’s change-of-mind believes this Court 
needs to decide the personal jurisdiction issue and she needs to reasonably rely on are at Exhibit 
E. The exhibits she now wants added to the full appendix even include documents that have 
duplicates and triplicates in the exhibits. It is simply all part of her scheme to increase the cost of 
the appendix beyond Plaintiff-Appellant’s means and win by default. 

Once again Bolger violates the CPLR. 

Bolger’s April 1, 2016, motion to dismiss submitted two false affidavits of service 
concerning her reply on that motion. The affidavits falsely asserted that service was made before 
Bolger’s reply was filed—it was not. Federal Express tracking records showed that her reply 
was actually filed first and served later. (Plaintiff-Appellant’s Reply to Defendants-Appellees’ 
Opposition to Plaintiff-Appellant’s Motion to Strike the Defendants-Appellees’ Reply in their 
Motion to Dismiss the Appeal, dated May 1, 2016). 

This time, Bolger violates CPLR 2214(b) and 2103(b) in serving her July 15, 2016, 
motion to dismiss via Federal Express. 

When Bolger created the Fed Ex label on Friday, July 15, 2016, (Ex. F, Fed Ex tracking) 
to ship her third motion to dismiss, Fed Ex gave her an option to have it delivered Saturday, July 
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16 th , or Monday July 18 th . Even though the label states Priority Overnight (Ex. G), according to 
Fed Ex, when the shipment is made on a Friday, the sender has a choice to specify delivery on 
Saturday or it will be delivered Monday. Bolger chose Monday. Exhibit H is a test run by 
Plaintiff-Appellant on Fed Ex’s procedure. Exhibit H’s documents show a clear choice for 
Saturday delivery, and if Saturday is not chosen, then Monday delivery will result. 

Bolger’s current Notice of Motion at 2 states “that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served ... no later than seven days before the return date,” here 
August 1, 2016. 

CPLR 2214(b) requires that answering papers will be served at least seven days before 
the return date if a notice of motion was served at least sixteen days before and the movant will 
then be allowed to serve a reply at least one day before the return date. CPLR 2103(b)(2) 
requires adding five days for serving papers by mail, and CPLR 2103(b)(6) requires adding one 
day if service is overnight. Bolger tries to trick this Court into believing that she complied with 
CPLR 2103(b)(6) by serving her motion overnight, when she actually intentionally served it over 
three nights. Had she chosen the option to actually serve the motion overnight by having Fed Ex 
deliver the papers on Saturday, she would have complied with CPLR 2103(b)(6)—but she did 
not. She chose instead a mail-type of delivery with Fed Ex delivering the papers three days later 
on Monday—three days were previously the additional time required for mail service. Since she 
failed to comply with CPLR 2103(b)(6), she failed to comply with CPLR 2214(b), so she is 
prohibited from submitting a reply. She did, however, comply with serving her papers at least 
eight days before the return date, so Plaintiff-Appellant’s answering papers need to be served 
two days before the return date of August 1, 2016, under CPLR 2214(b). 
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Conclusion 


Once again Bolger has wasted this Court’s time in an effort to make the cost of appealing 
prohibitively expensive. Appellant requests that her motion be denied. 


Dated: July 28, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Pro se Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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Index No. 152656/2014 

SUPREME COURT OF THE STATE OF 

NEW YORK, COUNTY OF NEW YORK 
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Plaintiff-Appellant, 


New York County 
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PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants-Appellees. 
--- x 


MEMORANDUM OF DEFENDANTS TORY SHEPHERD, 
ADVERTISER NEWSPAPERS PTY LTD., AMY McNEILAGE, 
FAIRFAX MEDIA PUBLICATIONS PTY LIMITED IN SUPPORT 
OF MOTION TO DISMISS THE APPEAL AND FOR A STAY 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 


Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(212) 850-6100 

kbolger@lskslaw.com 


Counsel for Defendants 










Exhibit C 




SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 
.-.. x 


ROY DEN HOLLANDER, 


Plaintiff-Appellant, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


NOTICE OF MOTION 


Defendants-Appellees. 
. x 


PLEASE TAKE NOTICE that, upon (i) the accompanying Memorandum of Law and 
(ii) the Affirmation of Katherine Bolger, and the exhibits annexed thereto, and upon all the 
proceedings in this case to date. Defendants Tory Shepherd, Advertiser Newspapers, Amy 
McNeilage, and Fairfax Media will move this Court at 27 Madison Avenue, New York, New 
York 10010, on Monday, April 18 at 10 a.m., or as soon thereafter as counsel can be heard, for 
an order pursuant to Rule 5528 and Section 2105 of the New York Civil Practice Law and Rules 
and Sections 600.2, 600.10, 600.11, and 600.12 of this Court’s Rules (1) dismissing the appeal in 
its entirety on the grounds that Appellant Roy Den Hollander’s appendix includes materials not 
in the record below while excluding papers upon which the Appellees may reasonably rely and is 
unsupported by an accurate certification as required, or, alternatively, striking Appellant’s brief 
and appendix from the record and, (2) awarding costs pursuant to CPLR 5528(e), and (3) staying 
the appeal until determination of this motion, or, in the alternative, adjourning the appeal for the 
September Term. 
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PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served on the undersigned so that they are received no later than seven 
days before the return date of this motion. 


Dated: New York, New York 
April 1,2016 


Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 


By; 

Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

Email: kbolger@lskslaw.com 

Counsel for Defendants 


TO: 

Roy Den Hollander, Esq. 
545 14 th Street, 10 D 
New York, NY 10009 

Plaintiff pro se 
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At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on May 3, 2016. 


PRESENT: Hon. Angela M. Mazzarelli, Justice Presiding, 

David Friedman 
Richard T. Andrias 
Karla Moskowitz 

Marcy L. Kahn, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al., 

Defendants-Respondents. 


X 


X 


M-1708 

Index No. 152656/14 


An appeal having been taken from an order of the 
Supreme Court, New York County, entered on or about January 12, 
2016, and said appeal having been perfected, 

And defendants-respondents having moved to dismiss the 
appeal, or in the alternative, for an order striking plaintiff- 
appellant's brief and appendix, for certain costs and to adjourn 
the appeal to the September 2016 Term, 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon, 

It is ordered that the motion is granted to the extent 
of directing plaintiff-appellant to file a supplemental appendix, 
at his own expense, which shall include all exhibits attached to 
the Affirmation of Katherine M. Bolger submitted with defendants' 
motion to dismiss. Plaintiff-appellant is directed to serve and 
file said supplemental appendix on or before July 11, 2016. 

Page 163 of plaintiff-appellant's appendix is deemed stricken 
and judicial notice is taken of the documents reproduced on 
pages A.159-162 of said appendix. The motion is otherwise 
denied. The appeal will be maintained on this Court's calendar 
for the September 2016 Term. 

ENTER: 



CLERK 
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Update on the Church of Feminism 



You are here: Home / Feminism / Feminist Governance / Update on the Church of Feminism 



Update on the Church of Feminism 

August 31, 2012 By Roy Den Hollander — 34 Comments 


http://www.avoiceformen.coni/feminism/feminist-govemance-feminism/update-on-the-church-oi-feminism/[7/14/2014 3:16:38 PM] 




























Update ob the Chinch of Feminism 


the very least be false advertising? Or fraud? Or something? 

Like i said, not a lawyer, so I have absolutely no idea what I am talking about. Just curious. 


CONTRIBUTE TODAY? 



http://www jn r oice&(memcom'fcmimsm < femmist-acne«isinc(‘-fi!imm*m#«qHJat(S-on-tlie-chuicti-0f-f«ninis>nf[7> / 14,'23}4 3:16 38 PM] 









































Update on the Church of Feminism 



(Get Yours Now) 


MENTAL HEALTH CORNER 


In His Own Words: Living a Nightmare 

A Voice for Men, Shrink4men and the Domestic Abuse Helpline for Men and 
Women (DAHMW) bring you the first in thirty consecutive stories on the hidden 
victims of domestic abuse; the men who find themselves with abusive female partners and a 
system that abusively rejects their needs. 



More Articles from: Dr. Tara | Tom Golden 

http://wwv.avoicefomen.com/feminism/feminist-governance-feminism/update-on-the-ehuieh-of-reminism/I7/14/2014 3:16:38 PM] 

































Update on the Church of Feminism 


Get Help: Shrink4Men | Men Are Good 


ACTIVISM 


Letter to GoFundMe.com: Stop little Kenai’s mutilation! 

Dear GoFundMe.com, A campaign hosted on your website, initiated by a 
woman named Sierra Westika, ... [Keep Reading...] 


MISANDRY 


On Journalism and Bucky Turco 

I would like to invite all men’s activists, no matter how experienced you are with 
unfair and biased ... [Keep Reading...] 


MEN'S RIGHTS 


The KSUM Conference on Educational Equity Needs Your 
Help 


http://www.avoiceformen.com/feminism/feminist-govemance-feminism/update-on-the-chuKh-of-feminism/[7/14/2014 3:16:38 PM] 









Update on the Church of Feminism 


https://www.youtube.com/watch?v=C2tOqSOoyCA Kennesaw State University 
Men (KSUM) is the first men's ... [Keep Reading, j 


FEMINISM 


Sara Shoener’s Totalitarian Ideology 

I just read Sara Shoener’s recent opinion piece in The New York Times in 
which she indicts the ... [Keep Reading...] 


SEXUAL POLITICS 


I Need MGTOW Because... 

MGTOW offers a path encouraging men to focus on their own needs, 
sometimes for the first time in ... [Keep Reading, j 


http://www,avoicefonnen.com/feminism/ferainist-govemance-feminism/updatc-on-the-chuicli-of-feminism/[7/14.'2014 3:16:38 PM] 









Update on the Church of Feminism 


MEN 


Why do some women “get it” quicker than men? 

I had an interesting conversation recently with John Narayan of Melbourne, 
Australia, and he had a ... [Keep Reading..] 


WOMEN 


Self Defense Is Rape Culture! 

https://www.youtube.com/watch7vsBC-cTBmrdeo ... [Keep Reading...] 


MISOGYNY? 


http://w'w\v.avoiceformen.com/feminism/feminist-govemance-feminism/update-on-tlie-church-of-f£minism/[7/14/2014 3:16:38 PM] 
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Hew York Stats Division of Human Rights 

Complaint Form 


CONTACT iNFOmATKW 



t fc*»!teva i «as m tfte »ms of: 

D Sdueaboa 


RB6ULATED AREAS 


D ApiSfSftCce Tfsfc&s 



{rfnSwwww* aWw WwmK. 
fk&XtfffX WSMWSJJHWJ? fm/ks. Ht&$ 


O 8oya«6n^Bac«3isfiftg 

Q Houses® 

Q tew«i S$*s«e 


□ vakatfeet j»ejpsm® 
O Croefit 

□ l&im- Jf>m, 


I am 1 


Compaq <s OS«t< Nam*: 




*«»«»« _ 

$W __ ««*?*: 

Number: 





Tb* moat m#*8 act of (fioarfenJaaiJot* hafjponasi ««. / 






,*»#£ tm&mti 4& M/M/M 













BASIS OF DISCRIMINATION 

Please tell us why you were discriminated against by checking one or more otthe boxes below. 




You do rot need to provide information for every type of discrimination on litis list. Before you check a 
box, mate sore you are checking :t only if you bettere rtwss a reason for the Sscriminatton. Please 
look at the list on Page 1 for an explanation of each type of disetiminadon 


Pteese note: Some types of rifescrimfnatfctf) on this fist do not apply to ail of foe regulated areas listed on Page 
3. (For example. Conviction Record applies only to Employment and Credit complaints, and Familial Status is 
a basis only in Housing and Credit compteinls). These exceptions are listed next to the types of discrimination 
below. 




; O Ago {Doae not apply to PuWc Accommodations} 
j Oate of Birth: 

i 

| □ Genetic Predisposition {Emptoymtuttonfy) \ 

j Freese specify j 

i.1 

| D Arrest Record (Only brBmpbymaat, Uamsing, 

| and Credit) 

i Please specify; 

| 

P Marital Statu® j 

Please specify. f 

l O Conviction Record {Emptoymafit and CntSt only) 
Please specify: 

i 

D Military Status; } 

Please specify: 1 

| D Creed/Religion 

| Please specify: 

D Matronal Origin f 

Please specify: j 

i d Disability 
| Please specify: 

j 

Q Raca/Color or Ethnicity 

Ptease specify: j 

| 

| □ Domestic violence Victim Status; 

i ’BnptOytrmtMW j 

t Pfoase specify: j 

| j 

p( Sex 1 

Please specify: a Female V'Male j 

C Pregnancy j 

0 Sexual Harassment \ 

\ 0 Familial Status (Hovaing and Ctattit only) 
i Please specify: 

i 

........L 

D Sexual Orientation { 

Please specify: j 

.. J 

P Retaliation 

Please specify 



Before you turn to the next page, please check this list to make sure that you provided 
information only for the type Of discrimination that relates to your complaint. 


last jl« vised 08 11/16/09 
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DESCRIPTION OF DISCRIMINATION - for all complaints {Public 
Accommodation, Employment, Education, Housing, and all other regulated areas 
fisted on Page 3) 

Please tell us more about each act of discrimination that you provided information 
about on Pages 3 and 4. Please include dates, names of people Involved, and 

explain why you think ft was discriminatory. PLEASE TYPE OR PRINT 
CLEARLY. 

On Saturday, January 9,2010, at approximately 11:05 PM, a friend and % both 
males, tried to enter the nightclub called Amnesia but were refused admittance unless we 
bought a bottle for S350. 

We had been standing in a line with two ladies in front of us. The ladies were 
allowed to enter without agreeing to purchase a bottle jnside for $350. We, however, 
were told by an individual named David that to enter the club, we would have to buy a 
bottle inside for $3 50. We declined, and he told us to step out of the line, which we did. 
We stood on the side oftfae line as a couple of groups of ladies entered without having to 
agree to buy a bottle for $350. 


VAW«IV(Wk^ 









Based on the information contained in this form, 1 charge the above-named Respondent with an unlawful 
dscrimhatary practice, m violation of the New York State Human Rights Law. 

By filing this complaint, l understand that l am also filing my employmentoompiafnt with the United States 
Equal Employment Opportunity Commission under the Americsns With Disabilities Act (covets disability 
related to employment). Tftievii of the Civil Rights Act of 1954. as amended (covers race. color, religion, 
national origin, sex relating to employment}, and/or the Age Discrimination lift Employment Ad, as amended 
{covens ages 40 years of age or older in employment}, or filing my housing/credft complaint wiih HUD under 
TWb VHI of the Federal Fair Housing Act, as amended (covers acts of discrimination in housing),as Sppi cable 

This complaint will protect your rights under Federal Law. 

1 hereby authorize the New York State Division of Human Rights to accept this complaint on behalf of the US- 
Equal Employment Oppommtty commssion, aspect to the statutory limitations contained in the 
aforementioned taw and/or to accept this complaint on behalf of the U.S. Department of Housing and Urban 
Development for review and adcfitionai fifing by thorn, subject to the statutory limitations contained the in 
aforementioned law. 

1 have not Bled any ether dvS action, nor do 1 have an action pending before any administrative agency, under 
any state or focal law, based upon this same unlawful discriminatory practice. 

1 swear under penafty of perjury that 1 am the complainant herein; that I ftave reed (or have tiad read to me) 
the foregoing complaint and know the contents of this complaint, and that theforegoing s true and correct, 
based on my current knowledge, information, and belief 





eEi«UHe« s«uTCf«w 

ae.ctmuwes 
n i niriT "- ** .. 

‘ ~ ' .ifaOs&i 


Subscribed arxl sworn before me 

This lo dayof j*ji>pFy,20(a 


w ——• 

Signature of Notary Public 

County; {^jjgju-u Commission etpiree: 


Please note: Once this form Is notarized and returned to the Division, rt becomes a 
legal document and an official complaint with tee Division of Human rights. After the 
Division accepts your complaint, this form will be sent to the company orperson(s) 
whom you are accusing of discrimination. 


Lust revised on 11/16/C? 















NEW YORK STATE 

DIVISION OF HUMAN RIGHTS 

2© EXCHANGE PLACE, 2NX> FLOOR 
NEW YORK, NEW YORK 1 OO 05 

<212)480-2522 
Fa*J <212) 480-0143 
www.dftr.state.ny.tis 


DAVID A. PATERSON GALEN D. KTRKUWD 

GOVBSQfOK COMMISSION** 

INFORMATION FOR COMPLAINANTS 

CONCERNING COMPLAINT PROCEDURES OF 
NEW YORK STATE DIVISION OF HUMAN SIGHTS 

The New York State Division of Homan Rights is a State agency mandated to receive, 
investigate and resolve complaints of discrimination under N. Y. Executive Law, Article 15 (“Human 
Rights Law”). The Division’s role is to fairly and thoroughly investigate the allegations in light of all 
evidence gathered. : ' 

YOUR RIWTS AND RESPONSIBIUITES AS A COMPLAINANT 

You have a right to obtain a private attorney at any time, but you are not required to do so. 

. * If you experience any further conduct by the Respondent that you believe is discriminatory, or 
is in retaliation for filing your complaint, you should immediately report it to the Division of 
Human Rights. 

. 1 : 

« You must notify the Division of any change in your address or telephone number. If the 
Division cannot contact you, we may not be able to proceed with your case. Inability to locate 
you will result in the eventual administrative dismissal of your case,. 

Yom complaint may voluntarily be withdrawn hi writing by you at anytime. The withdrawal 
form must be signed by you or your attorney (original or fax will be accepted). A withdrawal 
form may be obtained from die Division. 

« Conciliation or settlement is possible at alt points in the proceeding, and the Division may 
provide assistance with conciliation or settlement at the request of any party. 

* You, or your attorney, may review the Division's file in this matter, and mfty copy by hand any 
material in the file, or obtain photocopies at 2 -nominal charge. The Respondent in this matter 
has the same right to review the file. 

WHAT IS THE INVESTIGATIVE PROCEDURE? 

The Division represents neither the Complainant nor the Respondent. The Division pursues the 
State’s interest in the proper resolution of the matter in accordance with the Human Rights Law. 

Upon receipt of a complaint, the regional office will: 

■ Notify the Respondents). (A Respondent is a person or entity about whose action She 
Complainant complains.) 

Resolve issues of questionable jurisdiction. 


a 








FORMATION FOR COMPLAINANTS 

CONCEKNIMj COMFLAIOTPROCRDIJRES OF THF, NYS DIVISION OF HUMAN RIGHTS 

Page 2 

* Forward a copy of the complaint to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the U.S. Department of Housing and Urban Development (HUD), whereapplicable. 
Such federal filing creates a complaint separate and apart from the complaint filed with the 
Division, and protects ymir rights tinder federal law, although in most cases only one 
investigation is conducted pursuant to work-sharing agreements with these federal agencies. 

* Investigate the complaint through appropriate methods (written inquiry, field investigation, 
witness inteiviews, requests for documents, investigatory conference, etc,), in the discretion of 
the Regional Director. The investigation of the complaint is to be objective. 

* Allow the parties to settle the matter by reaching agreement on terms acceptable to the 
Gomplaiuant, Respondent and the Division, The-Division wilt allow' settlement from the time 
of filing until the matter reaches a final resolution. 

* Determine whether or hot there is probable cause to believe that an act of discrimination has 
occurred, if thematter cannot be settled prior to that Determination. The Division will notify 
the Complainant arid Respondent in writing of the Determination. 

WHAT IS THE DIVISION’S POLICY ON ADJOURNMENTS AND EXTENSIONS? 

it is the Division’ $ policy to investigate ail cases prompt ly and expeditiously. Therefore, you 
are expected to cooperate withthe investigation fully and promptly. No deadlines will be extended at 
anytime during the investigation, unless good cause is shown in a written application submitted at least 
five (5) calendar days prior to the original deadline. 

WHAT IS THE PROCEDURE FOLLOWING THE INVESTIGATION? 

If there is a Determination of no probable cause, lack of jurisdiction, or any other type of 
dismissal of the case, the Complainant may. repeal to the State Supreme Cbr^'wiiEihm^'d^. 

If the Determination is one of probable cause, there is no appeal to court. The case then 
proceeds to public hearing before an Administrative Law Judge. Under Rule 465 20 (9 N.Y C.R.R. 

§ 465.20X the Respondent may ask the Commissioner of Human Rights wi thin GO days of the firidiag 
of probable cause to review the finding of probable cause. 

WHAT IS A PUBLIC HEARING? 

A public hearing, pursuant to the Human Rights Law, is a triablike proceeding at which 
relevant evidence is placed in the hearing record. It is a hearing de novo, which means that the 
Commissioner’s final decision on the case is based solely on the content of the hearing record. The 
public hearing is presided over by an Administrative law Judge, and a verbatim transcript is made of 
the proceedings. 

The hearing may last one or more days, not always consecutive. Parti® ate notified of all 
hearing sessions in advance, and the esse may be adjourned to a later date only for good cause. 

The Complainant can retain private counsel for the hearing, but is not required to do so. If 
Complainant is not represented by private counsel, the Division’s 'counsel prosecutes the case in 
support of the complaint. Respondent can retain private counsel for the hearing, and, if Respondent is 
a corporation, is required to be represented by legal counsel. Attorneys for the parties or for the 
Division may issue subpoenas for documents and to compel the presence of witnesses. 
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' At the conclusion of the hearing sessions, a proposed Order is prepared by the Administrative 
Law Judge and is sent to the parties for comment, 

A final Order is issued by the Commissioner. The Commissioner either dismisses the 
complaint or finds discrimination. If discrimination is found. Respondent will be ordered to cease and 
desist and take appropriate action, such as reinstatement, training of staff, or provision of reasonable 
accommodation of disability. The Division may award money damages to Complainant, including 
backpay and compensatory damages for mental pain and suffering, and in the case of housing 
discrimination, punitive damages, attorney’s fees and civil fines and penalties. A Commissioner’s 
Order may be appealed by either party to the State Supreme Court within 60 days. Orders after hearing 
are transferred by the lower court to die Appellate Division for review. 

WHAT IS A COMPLIANCE INVESTIGATION? 

The compliance investigation unit verifies whether the Respondent has complied with the 
provisions of the Commissioner’s Order. If die Respondent has not complied, enforcement 
proceedings in court may be brought by the Division. 

NOTICE PURSUANT TO PERSONAL PRIVACY PROTECTION LAW 

Pursuant to the Human Rights Law, the Division collects certain personal information from 
individuals filing complaints and from those against whom a complaint has been filed. The 
information is necessary to conduct a proper investigation; failure to provide such information could 
impair the Division’s ability to properly investigate the matter. This information is maintained in a 
computerized Case Management System maintained by the Division's Director of Information 
Technology, who is located at One Fordham Plaza, Bronx, New York, (718) 741-8365. 

GENERAL INFORMATION 

For a more detailed explanation of the process, see the Division’s Rules of Practice 
(9 N.Y.C.R.R. § 465) available on our website www.dhr.state.ny.us. If you have any additional 
questions about the process, the investigator assigned to the case will be available to answer most 
questions, . 








SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF DUTCHESS 

MARK GRIMALDI. 


•X 


Plaintiff. DECISION & ORDER 

Index No. 6909/2012 


- against 


TRANG HO, INVESTOR'S BUSINESS DAILY, INC. 
ZWEIG, and DOW JONES & COMPANY, INC, d/b/a 
STREET JOURNAL, 


, JASON 
THE WALL 


Defendants. 


Defendants Trang He and Investor's Business Daily, Ine. move for an order 
dismissing the action, pursuant to CPLR 3211, on the ground that the amended complaint 
fails to state a cause of action under New York State Law, Defendants Jason Zweig and 
Dow Jones & Company, Inc, MPa The Wali Street Journal likewise move for an Order 
dismissing the action, pursuant to CPLR 321 i. on the ground that the amended complaint 
fails to state a cause of action under New York State Law. 


The following papers were read; 


Notice of Modem to Dismiss by Defendants Ho and Investor 's 


Business Daily, 


Inc. Affirmation of David M, Marcus, Esq - Annexed Exhibits and 
Memorandum of I .aw 


Affidavit in. Opposition of Made Grimaldi, Esq. to Defendants Ho and 
Investor's Business Daily* lm '$ Motion •••• Annexed Exhibits and Memorandum 
of Law 


Notice of Motion to Dismiss by Defendants Ja 
d/b/a The Wall Street Journal - Affidavit of K. 
Exhib its and Memorandum of Law 


son Zweig and Dow Jones & Co. 
aiherine M. Bolger, Bs.q. - Annexed 


Affidavit of J ason Zweig - Annexed Exhibits 

Defendants Trang Ho and Investors Business Daily, fmvs Reply Memorandum 
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At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on August 25, 2016. 


Present: Hon. Karla Moskowitz, Justice Presiding, 

Paul G. Feinman 
Judith J. Gische 
Barbara R. Kapnick 

Ellen Gesmer, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al. , 

Defendants-Respondents. 


X 


X 


M-3470 

Index 152656/14 


An appeal having been taken from an order of the Supreme 
Court, New York County, entered on or about January 12, 2016, and 
said appeal having been perfected and calendared (Cal. No. 875) 
for the September 2016 Term of this Court, 

And defendants-respondents having moved to dismiss 
the aforesaid appeal for plaintiff'' s violations of an order of 
this Court, entered May 3, 2016 (M-1708), directing plaintiff to 
file a supplemental appendix with certain requirements. 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon, it is 

Ordered that the motion is granted and plaintiff's appeal 
is dismissed. 


ENTER: 



DEPUTY CLERK 





To be Argued by: 
Katherine M. Bolger 

New York County Clerk’s Index No. 152656/14 

•Dfaui fork Supreme (Eourt 

Appellate fifuteuin-—lftn.it department 


ROY DEN HOLLANDER, 


Plaintiff-Appellant, 


- against - 


TORY SHEPHERD, ADVERTISER NEWSPAPERS PTY LTD., 

AMY McNEILAGE and FAIRFAX MEDIA PUBLICATIONS PTY LIMITED, 


Defendants-Respondents. 


BRIEF FOR DEFENDANTS-RESPONDENTS 


Levine Sullivan Koch & Schulz, LLP 
Attorneys for Defendants-Respondents 
321 West 44 th Street, Suite 1000 
New York, New York 10036 
(212) 850-6100 
kbolger@lskslaw.com 


PRINTED ON RECYCLED PAPER @ 
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COUNTER STATEMENT OF THE QUESTIONS INVOLVED 

1. Should Plaintiffs amended complaint be dismissed for a lack of 

personal jurisdiction where (a) Defendants, two Australian Newspapers and two 
Australian journalists, researched, wrote, and published articles in Australia that 
were directed at an Australian audience, (b) Plaintiffs claims sounded in 
defamation, limiting the application of this State’s long-arm statute, and (c) 
Plaintiff could not show that this was one of those rare cases where jurisdiction 
could be asserted over non-residents based on their speech? 

The court below answered this question in the affirmative. 

2. Should Plaintiff be granted leave to take discovery where he failed to 
make a “sufficient start” toward showing that long-arm jurisdiction could be 
asserted here? 

The court below answered this question in the negative. 

3. Alternatively, should Plaintiffs amended complaint be dismissed on 
the merits because he failed to show (a) that Defendants made the statements 
complained of and (b) the statements Defendants did make were nonactionable as a 
matter of law because they were (1) true, (2) a matter of pure opinion, (3) not 
capable of any defamatory meaning, or (4) not “of and concerning” Plaintiff? 

The court below did not reach these questions. 
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NATURE OF THE CASE 


This is a defamation case. In January 2014, Defendants, two Australian 
newspapers and two Australian journalists, reported on proposed men’s studies 
courses set to take place at the University of South Australia. Tory Shepherd 
(“Shepherd”) wrote and Advertiser Newspapers Pty Ltd. (“The Advertiser”) 
published two news articles and two opinion columns. RA103-04. Amy 
McNeilage (“McNeilage”) wrote and Fairfax Media Publications Pty Limited 
(“The Herald”) published just one news article. RA124-25. They discussed that 
Plaintiff-Appellant Roy Den Hollander, a self-described “anti-feminist,” was 
scheduled to teach one of the courses and was associated with extreme anti¬ 
feminist groups. All five articles at issue were researched, written, and published 
in Australia to websites directed at an Australian audience. 

In response, Plaintiff sued Defendants in New York County Supreme Court 
for “publishing false and misleading information concerning [his] copyrighted 
course materials] and himself.” RA22. Based on these statements Plaintiff 
asserted claims for injurious falsehood, tortious interference with prospective 
contractual relations, and prima facie tort. He also brought a claim of defamation 
against Shepherd based on the articles and columns she wrote. 

The IAS court properly dismissed the amended complaint, finding that no 
long-arm jurisdiction existed. It did so based on settled principles. First, it 
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determined that Plaintiffs complaint sounded in defamation no matter how he 
chose to label his claims. RA626 (citing Cantor Fitzgerald, L.P. v. Peaslee, 88 
F.3d 152, 157 (2d Cir. 1996)). Second, it recognized that long-arm jurisdiction in 
defamation cases like this one are governed exclusively by CPLR 302(a)(1)’s 
transaction of business prong. RA620-21 (citing SPCA of Upstate N.Y., Inc. v. Am. 
Working Collie Assn, 18 N.Y.3d 400, 406 (2012) (hereinafter, “SPCA”)). 

Applying this law, the court held that Defendants did not transact any 
business out of which Plaintiffs claims arose because their contacts with New 
York were “very minimal” and “attenuated.” RA623. In fact, McNeilage, The 
Herald, and The Advertiser had no contacts related to the articles with the forum. 
RA623. And Shepherd’s only contacts about the articles were “limited emails” 
and a single phone call made to New York from Australia. RA623. The only 
other possibly relevant conduct alleged was the publication of the articles to the 
internet, but the court rejected that as a basis for jurisdiction because courts “have 
repeatedly held that placement of defamatory content on the internet. . . does not 
constitute transaction of business in New York.” RA624-25 (citing SPCA, 18 
N.Y.3d at 402). 

In the opening brief, Plaintiff largely sidesteps this case law. Instead, he 
argues that the IAS court “improperly changed [his] causes of action . . . into 
one[s] for defamation” because he is seeking damages not for his personal 
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reputation but for damage to his “business product” a “compilation” called “Males 
and the Law.” Br. for Plaintiff-Appellant at 5 (“Opening Brief’). As a result, 
Plaintiff asserts, the court erroneously applied this State’s narrow view of the long- 
arm statute in defamation cases. Id. at 5-6. But this argument fails on the facts and 
the law. 

As an initial matter, this new theory is sheer pretext. On its face, the 
complaint seeks damages for injury to reputation caused by false speech. RA31 
(describing one Defendant’s “intent to defame and disparage” plaintiff); RA54 
(asserting that another Defendant had “set out to injure the courses’ creators by . . . 
publication of disparaging comments about the courses[’] . . . creators”); RA69 
(describing this suit as plaintiff “exercis[ing] his historic right to vindicate harm to 
his reputation via the courts”). As such, it “sound[s] in defamation.” Findlay v. 
Duthuit, 86 A.D.2d 789, 790 (1st Dep’t 1982). As a result, the reach of the long- 
arm statute is dramatically curtailed here. 

The IAS court was also correct in denying Plaintiff any jurisdictional 
discovery. In defamation cases, long-arm jurisdiction can only be based on 
conduct that gave rise to the cause of action, namely the researching, writing, and 
publication of an article. RA621-23. Plaintiff’s demand for wide-ranging 
discovery on other matters ranging from Defendants’ advertising strategies to their 


4 



online financial advising was as irrelevant as it would have been futile had 
discovery been granted. 

Finally, even if four Australian Defendants thousands of miles from this 
courthouse were subject to jurisdiction here, there is another reason to affirm. All 
of Plaintiffs claims fail as a matter of law. Even a cursory review of the 
overwrought complaint in which he calls the reporters here “witches,” “harp[iesj,” 
and “bigots,” RA7, 24-25, makes it clear that this case is about his deeply held 
dislike of “feminazis,” as he puts it. Plaintiff has a right to hold these opinions, but 
he does not have a right to sue based on others’ discussion of them. At any rate, 
many of the statements complained of are constitutionally protected opinions, not 
of and concerning Plaintiff, or were never even uttered by Defendants. For all 
these reasons, Plaintiffs claims fail. 

BACKGROUND 

A. The Defendants 

Advertiser Newspapers is an Australian-based corporation that publishes 
The Advertiser, a newspaper that focuses on news related to Adelaide and South 
Australia. RA100-01. Tory Shepherd, at all times relevant to this suit, was the 
Political Editor for The Advertiser and is a citizen of Australia who has never been 
to the State of New York. RA103, 105. 
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Defendant Fairfax Media is also an Australian-based corporation that 
publishes The Sydney Morning Herald based out of Sydney, Australia and focused 
on Australian-related news. RA121-22. At all times relevant to this suit, Amy 
McNeilage was a reporter for The Herald and a citizen of Australia who has never 
been to the State of New York. RA 124-25. 

B. Plaintiff Roy Den Hollander 

Plaintiff is a self-professed “anti-feminisf ’ who believes that the “feminist” 
movement is a plot to “eliminate[] the rights that. . . men[] are entitled to.” RA35, 
37. Fie believes this means that one of the only “remaining sources of power” for 
men is the right to bear arms, which gives men “a fighting chance against unjust 
state violence” RA37. Otherwise, Plaintiff hypothesizes, men will be “reduced” to 
living “in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night.” 1 RA188. 


1 In the IAS court, Defendants moved to dismiss the amended complaint pursuant to Rules 
3211(a)(1), (7), and (8) of the New York Civil Practice Law and Rules (“CPLR”). On a motion 
to dismiss pursuant to CPLR 3211(a)(1), a court may consider all documentary evidence so long 
as it is ‘“proved or conceded to be authentic.’” Erich Fuchs Enters, v. ACLUFound., Inc., 95 
A.D.3d 558, 558 (1st Dep’t 2012) (citation omitted). The “typicalf” example of documentary 
evidence is judicial records, see, e.g., Giuliano v. Gawtylewski, 40 Misc. 3d 1210(A), 2013 WL 
3497611, at *2 (Sup. Ct. N.Y. Cnty. June 27, 2013), but a plaintiffs own writings are properly 
considered documentary evidence as well, see Love v. William Morrow & Co., 193 A.D.2d 586, 
588 (2d Dep’t 1993) (“[a] comparison of the disputed language employed by [defendant] with 
the plaintiffs own words in his term paper . . . demonstrates the ‘substantial truth’ of 
[defendant’s] words”) (citation omitted); Grimaldi v. Ho, No. 6909/2012, slip op. at 6 (Sup. Ct. 
Dutchess Cnty. Sept. 3, 2013) (relying on plaintiffs own “December 2011 newsletter” to support 
truth finding) (available at RA484-91). 

Courts are also entitled to take judicial notice of certain materials, such as court records and 
newspaper articles. See, e.g., Saleh v. N.Y. Post, 78 A.D.3d 1149, 1151-53 (2d Dep’t 2010); see 
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Plaintiff has appeared on The Colbert Robert , the Opie & Anthony radio 
show, and Your World with Neil Cavuto, has been interviewed by multiple media 
outlets, including The New Yorker, and has had his exploits followed closely by 
The New York Times. RA98, 420-29, 492-511. In many of his public appearances, 
Plaintiff proudly refers to himself as an “anti-feminist” or the news outlet notes 
that he is a “self-described anti-feminist.” RA98; RA456. His now-defunct 
website even bore a banner that quoted The New York Times calling him an “anti¬ 
feminist lawyer.” RA430. 

Plaintiff has filed multiple civil suits alleging that various programs he 
believes favor women are unconstitutional or illegal. He has claimed in litigation 
that feminism is a religion, and, therefore, U.S. government funding of educational 
institutions with women’s studies courses violates the Establishment Clause. 
RA401-03. He has also claimed that “ladies’ nights” at New York nightclubs 
impermissibly “discriminat[e] against men,” RA212, and that the Violence Against 
Women Act violates the Equal Protection Clause and is motivated by “animus 
toward American citizens, mainly men, who marry foreigners,” RA312-313. 
Plaintiff’s complaints along these lines have been unsuccessful, see, e.g., 

also Gomez-Jimenez v. N.Y. Law Sch., 36 Misc. 3d 230, 258 n.13 (Sup. Ct. N.Y. Cnty.) (judicial 
notice of newspaper article reporting a 25% decline in law school admissions), aff’d, 103 A.D.3d 
13 (1st Dep’t 2012); People v. Larsen, 29 Misc. 3d 423, 425 (Crim. Ct. N.Y. Cnty. 2010) 
(judicial notice of certain statements on a private website); Sprewell v. NYP Holdings, Inc., 1 
Misc. 3d 847, 850 (Sup. Ct. N.Y. Cnty. 2003) (judicial notice of various articles on topics related 
to defamation plaintiff). 
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Hollander v. Members ofBd. of Regents ofUniv. ofN.Y., 524 F. App’x 727, 730 
(2d Cir. 2013) (“Before again invoking his feminism-as-religion thesis . . . , we 
expect [Plaintiff] to consider carefully whether his conduct passes muster under 
Rule 11.”); Hollander v. Inst. For Research On Women & Gender at Columbia 
Univ., 372 F. App’x 140, 141-42 (2d Cir. 2010) (expressing its “grave doubts” 
over same). In some instances, Plaintiff has blamed this lack of success on judges 
who are women. RA130 (arguing that a judge’s opinion was “factually wrong, but 
try telling that to a lady judge if you’re a man”); see also Hollander v. Swindells- 
Donovan, No. 08-CV-4045 (FB)(LB), 2010 WL 844588, at *1 (E.D.N.Y. Mar. 11, 
2010), aff’d sub nom. Hollander v. Steinberg, 419 F. App’x 44 (2d Cir. 2011); 
RA520. 

Outside the courts, Plaintiff contributes articles to A Voice for Men, a 
controversial men’s rights website. RA129-162, 356-385. There he has called for 
the end of women’s studies (or as he “affectionately call[s] them[,] ‘Witches’ 
Studies,”’ RA 130) and complained that he was discriminated against because of 
“prejudice against Euro-Americans of protestant ancestry, divorced husbands who 
criticize their ex-wives, and men who choose not to meekly submit to feminist and 
political correctionalist totalitarianism.” RA151. 

Elsewhere, Plaintiff has written that “[t]he purpose of the Feminist 
Movement is not equality, justice or freedom, but. . . power over men.” RA188. 
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He believes that men have been victimized by women because, “Beyond [having to 
provide] food and housing, [a man] must satiate . . . [his wife’s] relentless vanity 
with expensive jewelry, perfumes, clothes and cosmetics,” RA177, and argues 
against domestic violence hotlines because there are no “advertisements paid for 
by taxpayer dollars giving men a number to call to get some ragging, nagging, 
malicious slut to shut her yap,” RA180. 

C. The Publications at Issue 

1. The Shepherd Articles and Columns . 

On January 12, 2014, Shepherd wrote an article titled “Lecturers in world- 
first male studies course at University of South Australia under scrutiny.” RA81- 
83 (the “First Shepherd Article”). In that Article, Shepherd notes that some men’s 
studies courses scheduled to be held at the University of South Australia would be 
led by lecturers “linked to extreme views on men’s rights and websites that rail 
against feminism.” RA81. She reported that Plaintiff, a “self-professed ‘anti¬ 
feminist lawyer,”’ was one of the lecturers. RA81. Shepherd cited Plaintiff as 
“argu[ing] that feminists oppress men in today’s world and referring to women’s 
studies as ‘witches’ studies.’” RA81. She then quotes the course founder who 
defended the men’s studies courses as well as more traditional masculinity scholars 
who argued that “‘populist’ male studies” lent themselves to the “more extreme 
activists.” RA82. 
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As a follow up on January 14, Shepherd wrote another article titled 
“University of South Australia gives controversial Male Studies course the snip.” 
RA86-87 (the “Second Shepherd Article”). The Second Shepherd Article reported 
that the University had decided against approving the men’s studies courses. 
RA86-87. Shepherd also summarized her interview with Plaintiff, wherein, among 
other things, he said he was “preparing a course that looked at how the law favours 
females when it comes to employment, crime, domestic relations, property, divorce 
and illegitimate children.” RA86. She also noted that Plaintiff “stood by his claim 
that men’s remaining source of power was ‘firearms.’” RA86. 

On the same day, Shepherd also wrote a column on the Opinion page of the 
News section of The Advertiser website titled, “Tory Shepherd: Pathetic bid for 
victimhood by portraying women as villains.” RA91-92 (the “First Shepherd 
Column”). This Column never mentions Plaintiff but criticizes men’s rights 
advocates generally and their efforts to establish men’s right courses in academia. 

Finally, on June 18, Shepherd wrote a column on the Opinion page of the 
News section of The Advertiser discussing Plaintiff’s initial complaint in this 
action. RA88-90 (the “Second Shepherd Column”). That Column, titled, “Men’s 
rights campaigner Roy Den Hollander attacks The Advertiser 's Tory Shepherd in 
bizarre legal writ filed in New York County,” discusses this lawsuit, calling it in a 
tongue-in-cheek manner, “gold and genius,” and taking Plaintiff to task for his ad 
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hominem attacks in his complaint by quipping, for example, “I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stilettoes.” RA88-90. 

Neither the Shepherd Columns nor the Articles mention Plaintiffs “business 
product” “Males and the Law.” RA107-20. 

2. The McNeilage Article . 

On January 14, McNeilage wrote an article, titled “University of South 
Australia distances itself from males studies proposals,” which noted that the 
University had not approved several males studies courses, “some of which were to 
be taught by hardline anti-feminist advocates.” RA84-85 (the “McNeilage 
Article”). After introducing Plaintiff as one of the lecturers for the courses and as 
a “self-described anti-feminist,” McNeilage spent the remainder of her short article 
focusing on an academic at the University who was linked to Plaintiff. RA84-85. 
The McNeilage Article does not mention Plaintiffs “business product” “Males and 
the Law.” RA127-28. 

D. Procedural History 

1. The Original Complaint and Motion to Dismiss . 

Plaintiff filed his original complaint against Defendants on March 24, 2014. 
In that complaint, he asserted two claims, one for “authoring . . . injurious 
falsehoods about Plaintiff’ and another for “tortious interference with the 
prospective economic advantage of Plaintiff teaching the section ‘Men and the 
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Law.’” RA18. Plaintiff served that complaint through the Hague Convention on 
the Service Abroad of Judicial and Extrajudicial Documents. 

On August 29, 2014, Defendants made a motion to dismiss the complaint, 
arguing that the IAS court lacked jurisdiction over them and that Plaintiffs claims 
all failed as a matter of law. Thereafter, on October 7, 2014, Plaintiff filed both an 
affidavit in opposition to the motion to dismiss while, at the same time, filing an 
amended complaint (“FAC”). Because the FAC mooted Defendants’ motion to 
dismiss the original complaint, they submitted a letter requesting the withdrawal of 
their motion to dismiss, which the IAS court permitted on October 23, 2014. 

2. The FAC . 

In the FAC, Plaintiff asserted three causes of action against Shepherd and 
McNeilage for injurious falsehood, RA61, tortious interference with prospective 
contractual relations, RA62-64, and prima facie tort, RA64-65. Plaintiff also 
asserted a claim of libel against Shepherd. RA65-75. 

In his first cause of action, Plaintiff alleged that the First Shepherd Article 
and the McNeilage Article constituted injurious falsehoods about the “property 
interest of Roy in his copyrighted compilation the ‘Males and the Faw’ section of a 
Male Studies course” and about Plaintiff “so as to intentionally harm him by 
aborting that section of the Male Studies course.” RA61. Plaintiff, however, never 
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alleges that Defendants had access to his alleged “copyrighted compilation,” or 
that Defendants made any comments specific to it. RA61. 

In his second cause of action, Plaintiff alleged that Shepherd wrote the First 
Shepherd Article and McNeilage wrote the McNeilage Article “to keep the creators 
of the Male Studies courses from teaching their course sections at the University.” 
RA62. The tortious conduct alleged was “characterizing” Plaintiff as “extreme 
right wing, railing against feminism [women], referring to women as bitches and 
whores, advocating gun violence, lacking in academic rigor, on the margins of 
society, extreme activists, hostile toward women and nonwhites, opposed to an 
equal and fair world, not objective and dangerous to women.” RA63. 

In the alternative, Plaintiff alleged that Shepherd and McNeilage “are liable 
under prima facie tort” because “their sole motivation” in writing the First 
Shepherd Article and the McNeilage Article was their ‘“disinterested malevolence’ 
to invidiously discriminate against men’s rights activists.” RA64. 

In his final cause of action, Plaintiff alleged that Shepherd libeled him in the 
First and Second Shepherd Articles and the First and Second Shepherd Columns. 
RA65. In support of this claim, Plaintiff listed thirty-six separate statements 
throughout those Articles and Columns that he alleged to be false, defamatory, and 
damaging to his reputation as a lawyer and a lecturer of men’s studies. RA65-66. 
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Notably, Plaintiff does not appear to allege any of the four claims as against 
the newspaper Defendants specifically. Although The Herald and The Advertiser 
are named in the FAC, he made no separate factual allegations underpinning these 
causes of action. See generally RA61-75. 

After filing this lawsuit, Plaintiff posted a “Responses to Media” handout on 
his website explaining that he brought this case out of “vengeance” after Shepherd 
and McNeilage published their articles “depicting] Plaintiff as a dangerous loony” 
and “target[ing] the guys involved in the course for [their] political beliefs.” 2 
RA518, 524. He characterizes Shepherd and McNeilage as “Feminazis,” 
“Commies,” “pigs” and “dog[s]-in-heat,” and “stupid little girls wagging their 
tongues to harm people they don’t like.” RA519, 525. 

3. The IAS Court’s Order Granting the Motion to Dismiss . 

On January 8, 2016, Justice Schecter issued an opinion granting Defendants’ 
motion to dismiss for a lack of long-arm jurisdiction. RA616. The court found 
that Defendants’ contacts with New York ‘“are not as significant as the few cases 
finding long-arm jurisdiction when defamation was asserted.’” RA622 (quoting 
SPCA of Upstate N.Y., Inc. v. Am. Working Collie Ass ’n, 74 A.D.3d 1464, 1466 
(3d Dep’t 2010), aff’d, 18 N.Y.3d 400). 

2 Plaintiff has affirmed the authenticity of this document, RA567-78. Love , 193 A.D.2d at 588 
(taking judicial notice of the plaintiffs own writings). 
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Specifically, the court explained that long-arm jurisdiction pursuant to 
CPLR § 302 may be based on ‘“the commission of a tortious act. . . either within 
the state or outside the state.’” RA621 (quoting SPCA, 18 N.Y.3d at 403-04). 

Cases sounding in defamation, however, were subject to a “carve[] out” from the 
long-arm statute’s normal application that ‘“reflected] the State’s policy of 
preventing disproportionate restrictions on freedom of expression.’” RA621 
(quoting SPCA, 18 N.Y.3d at 403). Defendants in defamation cases could only be 
subject to jurisdiction pursuant to CPLR § 302(a)(1), which required the plaintiff to 
show that a non-domiciliary actually ‘“transacted] business within the state’” and 
that his cause of action arise out of that transaction. RA621 (quoting CPLR 
302(a)(1) (emphasis added)). And even then, the court recognized, that section of 
the long-arm statute is construed “‘more narrowly’” in defamation-related cases. 
RA621 (quoting SPCA, 18 N.Y.3d at 405). 

Turning to the case law, the court noted that those few cases finding 
jurisdiction over out-of-state defendants in actions sounding in defamation shared a 
common denominator: “‘virtually all’” or “‘all the operative facts giving rise to 
plaintiffs claims,”’ including the researching, writing, and distribution of the 
allegedly defamatory statements, occurred in or emanated from this State. RA62- 
23 (quoting Montgomery v. Minarcin, 263 A.D.2d 665, 667 (3d Dep’t 1999); 
Legros v. Irving, 38 A.D.2d 53, 56 (1st Dep’t 1971)). 
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Here, on the other hand, three Defendants had no contacts whatsoever with 


New York, and the fourth had very minimal contacts with the State. None of the 
Defendants entered New York in the process of researching or writing the articles 
and the articles were published to the internet in Australia. RA618-20. The only 
New York contacts related to the articles, the court found, were emails and a phone 
call placed by Shepherd from Australia to New York. RA618-19. Under settled 
precedent, the court found that these limited contacts did not form a transaction of 
business. RA623-24 (citing Talbot v. Johnson Newspaper Corp., 71 N.Y.2d 827, 
829 (1988)). Finally, the court held that publication of the articles to the internet 
where New Yorkers may read them could not alone satisfy the narrow application 
of CPLR § 302(a)(1). 3 RA624-25 (citing SPCA, 18 N.Y.3d at 402). 

The court also rejected Plaintiffs request for discovery as to the corporate 
Defendants. RA625. It did so because even if Plaintiff discovered that the out-of- 
state corporate Defendants had “global ties,” interactive websites, expectations that 
the articles would have an effect in New York, various business relationships with 
New York entities, or paid New York taxes, these contacts could not subject them 


3 The IAS court also found against Plaintiff on two other occasions after Plaintiff accused 
defendants or their counsel of lying to the court. In one instance, Plaintiff sought an order to 
show cause why defendants or their counsel should not “be referred to the proper authorities” 
after they filed as an exhibit a document available on Plaintiffs public website, which he alleged 
they hacked. RA564-65. The court declined to sign that order. RA563-65. The IAS court also 
denied Plaintiffs subsequent motion to strike that same document, finding that “[tjhere [wa]s no 
basis for granting the relief sought.” RA627. 
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to jurisdiction under CPLR § 302(a)(1) because none of Plaintiff s claims arose out 
of them as they must. RA625 (citing Findlay, 86 A.D.2d at 791). 

4. The Appeal and Subsequent Motion Practice . 

On February 2, 2016, Plaintiff filed a notice of appeal. A month later, on 
March 15, 2016, he served Defendants with his brief and appendix. The appendix 
largely omitted the exhibits on which Defendants relied in support of their motion 
to dismiss the FAC in the IAS court. 

On April 1, 2016, Defendants brought a motion to dismiss the appeal or 
strike Plaintiffs brief and appendix because the appendix was inaccurate and 
insufficient. Defendants-Appellees’ Notice of Motion to Dismiss the Appeal (filed 
April 1,2016). 

On May 3, 2016, this Court granted, in part, Defendants’ motion and ordered 
Plaintiff “to file a supplemental appendix, at his own expense, which shall include 
all exhibits attached to the Affirmation of Katherine M. Bolger submitted with 
defendants’ motion to dismiss,” in addition to striking a document from the 
appendix itself. Order on Motion to Dismiss the Appeal at 1 (May 3, 2016). 

Plaintiff failed to comply fully with the order and Defendants again made a 
motion to dismiss the appeal. Defendants-Appellees’ Second Notice of Motion to 
Dismiss (filed July 15, 2016). As of the date of this filing, this motion remains 
pending. 
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ARGUMENT 


This Court should affirm the decision below. It is Plaintiffs burden to 
establish personal jurisdiction, O’Brien v. Hackensack Univ. Med. Ctr., 305 
A.D.2d 199, 200 (1st Dep’t 2003), and he cannot do so here. 

The IAS court correctly granted Defendants’ motion to dismiss on the 
grounds that “there is no authority for subjecting [out-of-state] defendants to 
jurisdiction in New York based on articles published outside New York for a non- 
New York audience.” RA625. The court was also right to deny Plaintiff leave to 
conduct discovery as the contacts alleged, even were they supported by evidence 
after discovery, would not have conferred jurisdiction over these Defendants. 

This Court could also affirm on the alternative grounds that Plaintiff failed 
to meet his burden of showing that each of the statements were made by 
Defendants or that the statements were false statements of fact that were of and 
concerning Plaintiff. 

POINT I 

THIS COURT LACKS PERSONAL JURISDICTION OVER DEFENDANTS 

A. Defendants Are Not Subject to Long-Arm 
Jurisdiction under CPLR § 302(a)(2) or (3) 

Long-arm jurisdiction is governed by CPLR § 302. CPLR § 302(a)(2) and 
(3) explicitly preclude the exercise of long-arm jurisdiction over an out-of-state 
defendant in cases sounding in defamation. See, e.g., Pontarelli v. Shapero, 231 
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A.D.2d 407, 410 (1st Dep’t 1996) (jurisdiction over non-domiciliary defendants 
barred by the “specific language” of CPLR § 302(a)(2)-(3)). Indeed, the 
Legislature specifically limited the application of the long-arm statute to such 
claims, and the Court of Appeals has recognized that “particular care must be taken 
to make certain that non-domiciliaries are not haled into court in a manner that 
potentially chills free speech.” Id. at 405-06; see also id. at 404 (these “claims are 
accorded separate treatment to reflect the state’s policy of preventing 
disproportionate restrictions on freedom of expression.”). This jurisdictional bar 
extends to claims creatively labeled as some tort other than defamation so long as 
the complaint seeks recovery for damage to reputation based on allegedly false 
speech. See, e.g., Findlay, 86 A.D.2d at 790; see also Copp v. Ramirez, 62 A.D.3d 
23, 30 (1st Dep’t 2009). A court determines whether a complaint sounds in 
defamation, and is thus subject to the jurisdictional bar, by looking to “the reality 
and the essence of the action[] and not its mere name.” Findlay, 86 A.D.2d at 790. 
And in doing so, it should apply the well-established New York law that holds that 
where a plaintiff seeks damages to reputation for allegedly false speech, the claim 
is to be construed as a defamation claim. Morrison v. NBC, 19 N.Y.2d 453, 459 
(1967) (claims of reputational damage “fall within the ambit of tortious injury 
which sounds in defamation”). 
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In Findlay, for example, the plaintiff filed suit against the daughter of Henry 
Matisse, a French citizen, after she alleged in a telephone call she received from 
New York that a painting sold by the plaintiff was ‘“fake.”’ 86 A.D.2d at 790. 

The plaintiff sued for unjust enrichment, alleging that the daughter used her 
position to manipulate the art market and devalue the painting. Id. at 791 
(Kupferman, J., dissenting). Despite this creative twist on the claim, the majority 
concluded that a “fair reading of’ it demonstrated that it sounded in defamation 
based the description of the phone call impugning the plaintiffs character as an art 
dealer. Id. at 790. Similarly, in Copp , the plaintiff brought three causes of action, 
including defamation, intentional infliction of emotional distress, and fraud against 
NBC and several New Mexico defendants after they reported on the plaintiffs 
abuse of the 9/11 victim compensation fund. 62 A.D.3d at 26. Concluding that 
each claim “stem[med] from the alleged defamatory statements aired,” this Court 
held that the plaintiff could not rely on CPLR § 302(a)(2) or (3). Id. at 28. 

Following this approach, state and federal courts have repeatedly construed 
claims like those brought by Plaintiff here as sounding in defamation and subject to 
the jurisdictional bar. Accord Cantor, 88 F.3d at 157 (claims of injurious 
falsehood and tortious interference with prospective economic advantage arising 
out of allegedly false and defamatory statements subject to jurisdictional bar for 
defamation claims); Fischer v. Stiglitz, No. 15-CV-6266(AJN), 2016 WL 3223627, 
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at *5 (S.D.N.Y. June 8, 2016) (same as to claims of tortious interference and 
intentional infliction of emotional distress); Tannerite Sports, LLC v. 
NBCUniversal Media LLC, 135 F. Supp. 3d 219, 233 (S.D.N.Y. 2015) (same as to 
claim of product disparagement); Competitive Techs., Inc. v. Pross, 14 Misc. 3d 
1224(A), 2007 WL 283075, at *4 (Sup. Ct. Suffolk Cnty. Jan. 26, 2007) (same as 
to claim of intentional infliction of emotional distress). 

Here, the IAS court correctly found that Plaintiffs claims sounded in 
defamation and, as a result, concluded that CPLR § 302(a)(2)-(3) are inapplicable. 
RA623-24. Each of Plaintiffs claims “stem[] from the alleged defamatory 
statements” in the Articles or Columns. 4 Copp, 62 A.D.3d at 28. The injurious 
falsehood claim, for example, is based in part on Shepherd and McNeilage 
“publishing] falsehoods and false factual connotations concerning . . . Roy.” 
RA61; see also Opening Br. at 13-14 (noting that injurious falsehood claim was 
based on “published false statements”). The same is true of the tortious 
interference claim, RA62-63 (“dishonestly characterizing the creators, including 
Roy ... as extreme right wing.”); RA63-64 (alleging that Shepherd and McNeilage 


4 Plaintiff now asserts that his defamation claim was “primarily” limited to just two of 
Shepherd’s articles. This is false. RA65 (Plaintiff noting that his libel claim is based on “four 
news articles authored by” Shepherd). Moreover, Plaintiff devoted ten pages in 88 separate 
paragraphs and bullet points to his defamation claims while all of his other claims combined 
span just four pages. RA65-75. In similar circumstances, courts have concluded that fulsome 
pleading of defamation is evidence that a complaint sounds in defamation. Fischer, 2016 WL 
3223627, at *5 (complaint sounded in defamation where it took up “far more space in the 
complaint than any other cause of action”). 
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“desire[d] to harm the creators of the Male Studies courses” (emphasis added)); 
Opening Br. at 23 (tortious conduct was the “researching, sourcing, and writing” of 
the Articles), and the prima facie tort claim, RA64 (wrongful conduct was 
“authoring and publishing their articles” that caused “injur[y] to . . . Roy”). 

Moreover, the FAC makes clear that Plaintiff seeks damages for injury to his 
own reputation and characterizes the publications at issue as ad hominem attacks 
on him—not on his course materials. RA69 (noting that by this lawsuit he is 
“exercis[ing] ... his historic right to vindicate harm to his reputation via the 
courts”); RA31 (noting that one article “defame[sj” men’s rights lecturers); RA43- 
44 (describing defendants as feminist bloggers seeking to “destroy . . . 
reputations”); see also RA51-52; RA53-54. Plaintiffs FAC, therefore, sounds in 
defamation and is subject to the jurisdictional bar in CPLR § 302(a)(2) or (3). 

In an effort to avoid this outcome, Plaintiff makes two unconvincing 
arguments. 

First, he faults the IAS court for not “even indicating] which elements of 
the legal theories of injurious falsehoods and tortious interference were allegedly 
missing.” Opening Br. at 7. This argument misses the point. Whether a cause of 
action “sounds in defamation” does not turn on whether a plaintiff properly 
pleaded each cause of action in his complaint, it depends on whether a plaintiffs 
claims (no matter their label) stem from allegedly false and defamatory statements, 


22 



and here they clearly do. See supra at 12-14, 21-22. Thus, Plaintiffs extended 
discussion about each element of each claim alleged is entirely beside the point. 

Second, he argues that his claims do not sound in defamation because they 
seek to recover damage to a property rather than his reputation. Opening Br. at 2- 
3. But regardless of whether Plaintiff seeks damages for injury to his personal 
reputation or his business’s reputation, he is still seeking damages for injury to his 
reputation by the publication of allegedly false speech. Findlay, 86 A.D.2d at 790. 
New York courts construe all such claims as ones for defamation. Morrison, 19 
N.Y.2d at 459. Thus, the argument that this case is about the disparagement of 
some copyright interest in his course materials—course materials never mentioned 
in any of the Articles and that he concedes Defendants did not have—cannot save 
his FAC from the jurisdictional bar even if it was not disingenuous. RA76 (noting 
that Defendants did not even know “what was going to be taught in the Male 
Studies courses”). 

For these reasons, Plaintiffs emphasis on cases finding jurisdiction under 
CPLR § 302(a)(3) is irrelevant because that section of the long-arm statute does 
not apply here. It is not surprising then that not a single case he cites sounds in 
defamation. See Opening Br. at 31 (citing Penguin Grp. (USA) Inc. v. Am. 
Buddha, 16 N.Y.3d 295, 300 (2011) (copyright infringement)); id. at 32 (citing 
DiStefano v. Carozzi N. Am., Inc., 286 F.3d 81, 84 (2d Cir. 2001) (unlawful 
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termination)); id. at 33 (citing, e.g., Newman v. Charles S. Nathan, Inc., 55 Misc. 

2d 368, 369 (Sup. Ct. Kings Cnty. 1967) (products liability)). These cases have no 
relevance in this lawsuit. 

In sum, Plaintiffs claims sound in defamation and thus are subject to the 
jurisdictional bar in CPLR § 302(a)(2) and (3). 

B. Defendants Are Not Subject to 

Long-Arm Jurisdiction under CPLR § 302(a)(1) 

In light of the bar, the “the provision solely at issue” here is CPLR § 
302(a)(1), and that section cannot confer jurisdiction in this case. Copp, 62 A.D.3d 
at 28. 

Jurisdiction may be asserted under CPLR § 302(a)(1) if Plaintiff can show 
that (1) his causes of action “aris[e] from” (2) Defendants’ “transaction of] any 
business within the state or contracts anywhere to supply goods or services in the 
state.” CPLR § 302(a)(1). The Court of Appeals has instructed that this provision 
of the statute be construed “more narrowly in defamation cases than ... in the 
context of other sorts of litigation.” SPCA, 18 N.Y.3d at 405 (marks and citation 
omitted); see also Best Van Lines, Inc. v. Walker , 490 F.3d 239, 248 (2d Cir. 2007) 
(same). Consistent with this narrow compass, the transaction of business must be 
“something more” than distributing the allegedly defamatory statements in New 
York. SPCA , 18 N.Y.3d at 404; see also Best Van Lines, Inc., 490 F.3d at 248. 
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Generally, courts find the “something more” requirement satisfied where 
“the defendant [1] engaged in some purposeful activity within New York [2] that 
was directly related to the creation of the allegedly defamatory work.” Biro v. 
CondeNast, No. 11 Civ. 4442(JPO), 2012 WL 3262770, at *10 (S.D.N.Y. Aug. 

10, 2012) (emphasis added). The Court of Appeals has highlighted this physical 
presence requirement and it is found throughout the case law. Compare SPCA, 18 
N.Y.3d at 404 (no jurisdiction where defendants conducted no in-state research 
substantially related to the alleged defamation) with Legros, 38 A.D.2d at 56 
(jurisdiction based on negotiating a book deal and writing a book here); Minarcin, 
263 A.D.2d at 667-68 (jurisdiction based on researching, writing, and producing an 
allegedly defamatory broadcast in New York). And even then, physical presence 
in New York has been found incapable of conferring jurisdiction where there is no 
sufficient relationship between the New York presence and the underlying 
defamation. See SPCA, 18 N.Y.3d at 404 (citing Talbot, 71 N.Y.2d at 829; Copp, 
62 A.D.3d at 23). 

The IAS court correctly applied this settled law. It recognized that it was 
required to find that “defendants engaged in purposeful activities within the State 
. . . and that there is a ‘substantial relationship’ between these in-State activities 
and the defamation.” RA621-22 (quoting SPCA, 18 N.Y.3d at 404). Noting that 
there was no physical researching, writing, or production of the allegedly 
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defamatory material in New York, it rightly concluded that Defendants’ contacts 
were ‘“not as significant as the few cases finding long-arm jurisdiction when 
defamation was asserted.’” RA622 (quoting SPCA, 74 A.D.3d at 1466). 

This conclusion was correct. All of the conduct relating to the production of 
the Articles and Columns took place thousands of miles away in Australia. They 
were about a course taught at an Australian university, were researched and written 
in Australia, RA124-25; RA103-04, published by Australian newspapers, RA124; 
RA104, to websites with Australian domain names, RA122; RA101, that targeted 
an Australian audience, RA125; RA1047 

The only contacts that any Defendant had with New York were Shepherd’s 
out-of-state contacts and those were “very minimal.” RA623. All Shepherd did in 
preparing the Articles was exchange several emails from Australia with Plaintiff 
and another individual and place a phone call to Plaintiff. RA623. But the Court 
of Appeals has already rejected these kinds of contacts as insufficient to confer 
jurisdiction. See, e.g., Talbot, 71 N.Y.2d at 829 (finding no jurisdiction based on 
phone interview conducted from California); see also SPCA, 18 N.Y.3d at 405 
(“three phone calls and two short visits” to New York insufficient to establish 
jurisdiction). 

5 Not surprisingly, common words used in the Articles and Columns are given Australian 
spelling. See, e.g., RA108-10 (“organisers,” “Centre,” and “legitimise”), RA112 
(“organisations”), RA118-20 (“favour”). 
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In any event, Shepherd’s contacts with New York cannot bind McNeilage or 
The Herald. Haar v. Armendaris Corp., 40 A.D.2d 769, 770 (1st Dep’t 1972) 
(Capozzoli, J., dissenting) (jurisdiction pursuant to CPLR § 302(a)(1) must be 
based on “defendant’s independent activities”), dissent adopted on appeal, 31 
N.Y.2d 1040 (1973); see also Realuyo v. Abrille, 93 F. App’x 297, 299 (2d Cir. 
2004) (noting that the lower court properly analyzed “the defendants’ respective 
alleged contacts with New York” (emphasis added)). Plaintiff has identified no 
contacts whatsoever in New York for these defendants. 

Next, the IAS court also properly rejected Plaintiffs argument that 
Defendants transacted business in New York because the Articles and Columns 
were “published” in New York when they were made available online. Opening 
Br. at 44-45, 51. Four years ago, however, the Court of Appeals held, 
unequivocally, that publishing articles “on a medium that was accessible in this 
state,” like a website, does not constitute a transaction of business in New York. 
SPCA, 18 N.Y.3d at 405. This approach has been followed time and again. See, 
e.g.. Best Van Lines, Inc., 490 F.3d at 253; Penachio v. Benedict, 461 F. App’x 4, 5 
(2d Cir. 2012) (“defamatory comments on a website . . . were insufficient to 
establish the ‘something more’ required by C.P.L.R. § 302(a)(1).”); Trachtenberg 
v. Failedmessiah.com, 43 F. Supp. 3d 198, 203 (E.D.N.Y. Aug, 29, 2014) 
(maintenance of website from Minnesota not a transaction of business even where 
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one-third of the articles related to New York); Gary Null & Assocs., Inc. v. 

Phillips, 29 Misc. 3d 245, 250 (Sup. Ct. N.Y. Cnty. 2010) (accepting plaintiffs 
concession “that the posting of defamatory material on a Web site accessible in 
New York does not, without more, constitute transacting business in New York” 
(internal marks and citations omitted)). Simply, non-domiciliaries’ maintenance of 
a website accessible in this State does not subject them to “transacting business” 
jurisdiction under CPLR § 302(a)(1). 

Plaintiff merely ignores this case law, choosing instead to rely on inapposite 
non-defamation cases where businesses sold regular commercial services or 
products over their websites. See, e.g., Chloe v. Queen Bee of Beverly Hills, LLC, 
616 F.3d 158, 165 (2d Cir. 2010) (jurisdiction based on website selling counterfeit 
goods to New Yorkers); Brown v. Web.com Grp., Inc., 57 F. Supp. 3d 345, 357 
(S.D.N.Y. 2014) (website hosting company subject to jurisdiction for maliciously 
deleting plaintiff s website); M. Shanken Commc’ns, Inc. v. Cigar500.com, No. 07 
CIV. 7371 (JGK), 2008 WL 2696168, at *1 (S.D.N.Y. July 7, 2008) Gurisdiction 
over retail website infringing plaintiffs trademarks and copyrights); Citigroup Inc. 
v. City Holding Co., 97 F. Supp. 2d 549, 565 (S.D.N.Y. 2000) Gurisdiction over 
defendant company that allowed customers to apply for loans online); Grimaldi v. 
Guinn, 72 A.D.3d 37, 46 (2d Dep’t 2010) Gurisdiction over defendant who 
developed a months-long business relationship to remodel plaintiffs car). These 
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cases, however, do not reflect the “narrow[]” approach to jurisdiction in 
defamation cases. SPCA, 18 N.Y.3d at 405-06. 

Finally, the IAS court found unavailing the various alleged relationships 
between The Advertiser and The Herald and other New York entities because these 
relationships, even if real, were not “ substantially related to the defamation .” 
RA625. This finding is consistent with the long, unbroken line of cases finding 
disparate corporate contacts with the State unrelated to the underlying cause of 
action insufficient to support jurisdiction. SPCA, 18 N.Y.3d at 405 (“limited 
activity within the state,” including the provision of “financial and medical 
assistance for . . . dogs” that were the subject of a later allegedly defamatory article 
found not substantially related to the defamatory article); Trachtenberg, 43 F. 

Supp. 3d at 204-05 (relationships with New York entities irrelevant unless the 
“allegedly defamatory statements . . . refer[ed] to” that relationship) (citing Talbot, 
71 N.Y.2d 827)). 

In the Opening Brief, Plaintiff offers little in the way of rebuttal except to 
call Defendants and their counsel liars, cite inapposite case law, and offer a grab 
bag of various irrelevant contacts he alleges Defendants have with New York. 
These arguments are futile. 

First, Plaintiffs assertion that Defendants and their counsel are liars barely 
merits a response. Opening Br. at 27-28. Plaintiff, in fact, has a habit of lobbing 
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these kinds of baseless attacks at his opponents. See, e.g., Reply Br. for Pet’r- 
Appellant Hollander, Hollander v. Am. Organized Crime Gang 1, Nos. 04-6700- 
cv; 04-6703-cv, 2005 WL 4962020 (2d Cir. Nov. 9, 2005) (accusing opposing 
counsel of “fabricating] allegations”); RA595 (accusing other defendants of 
“prevaricating]”)); Reply Br. for Pet’r-Appellant Hollander, Hollander v. The City 
ofN.Y. Comm ’n on Human Rights, No. 12635, 2013 WL 9679520, at *3-4 (1st 
Dep’t Mar. 3, 2013) (accusing the Commission on Human Rights of “falsely 
recounting]” its own order). 6 And even a cursory review of Plaintiff s invective 
demonstrates that it is unfounded. 

Initially, for example, Plaintiff asserts that Defendants withdrew their first 
motion to dismiss because he “caught them in a series of perjuries.” Opening Br. 
at 27. This is nonsense. Defendants withdrew that motion because Plaintiff filed 
an amended complaint thereby mooting it. 7 RA513-14. Plaintiff also argues that 


6 Plaintiff went as far as filing a motion to strike in this Court asserting that Defendants’ 
paralegal committed perjury in executing a certificate of service. This Court denied that motion. 
Order on Motion to Dismiss, or in the alternative Strike (May 24, 2016). 

7 In particular, Plaintiff makes much of the fact that Shepherd’s affidavit in support of the motion 
to dismiss the FAC corrected an error in her affidavit in support of the motion to dismiss the 
original complaint. Specifically, in the first affidavit, Shepherd stated that she had not contacted 
anyone in New York other than Plaintiff. RA105. In his opposition to the first motion to 
dismiss, Plaintiff produced email correspondence between Shepherd and another individual in 
New York. SA242. When confronted with this evidence, Shepherd reviewed her records and 
swore out a new affidavit that read “In my original affidavit in support of the Defendants’ motion 
to dismiss the complaint, I erroneously stated that I had no other contact with anyone in New 
York besides the telephone call with Mr. Den Hollander. I regret this inadvertent error.” 

RA105. 
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The Herald “prevaricated” because it did not disclose the existence of “employees” 
in New York. Opening Br. at 28. But the only evidence Plaintiff provides are 
website printouts showing that some New York freelancers (not Herald 
employees) have written for The Herald. A159-60. Moreover, several other 
alleged “lies” are not lies at all; Plaintiff simply disagrees with them. See, e.g., 
SA241, 245 (characterizing as a “lie” the averments that The Advertiser and The 
Herald “do[] not publish in New York” because they publish “via . . . website[s]” 
accessible in New York); SA246 (characterizing Shepherd’s proffer that she did 
not intend to target New York as a “lie” because her articles were available to New 
Yorkers online). The IAS court was right to rely on Defendants’ affidavits despite 
Plaintiff’s baseless allegations. 

Next, Plaintiff alleges that the IAS court “ignored whether under CPLR 
302(a)(1)” the Defendants “contracted] anywhere to supply goods or services in 
the state,” namely via the distribution of their newspapers to subscribers online. 
Opening Br. at 39-40. In doing so, he fails to cite a single defamation case finding 
jurisdiction based on “contracting” to deliver newspapers into New York citing 
instead, for example, Island Wholesale Wood Supplies, Inc. v. Blanchard Indus., 
Inc., 101 A.D.2d 878 (2d Dep’t 1984), which is about a “firewood processor.” No 
such case exists; instead, as discussed, mere distribution (even to “subscribers” of a 
newspaper) cannot create jurisdiction under the long-arm statute. See, e.g., SPCA, 
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18 N.Y.3d at 405 (placing little stock in publication online because “the statements 
were equally accessible in any other jurisdiction”); Am. Radio Ass ’n v. A. S. Abell 
Co., 58 Misc. 2d 483, 484-85 (Sup. Ct. N.Y. Cnty. 1968) (circulation to 
subscribers of Baltimore Sun in New York insufficient to establish jurisdiction); 
Sino Clean Energy Inc. v. Little, 35 Misc. 3d 1226(A), 2012 WL 1849658, at *7 
(Sup. Ct. N.Y. Cnty. May 21, 2012) (offering an “email subscription ... to the 
website users” was “insufficient to support” jurisdiction). As this Court has noted, 
the very purpose of the jurisdictional bar was to prohibit “forc[ing] newspapers 
published in other states to defend themselves in states where they had no 
substantial interests, as the New York Times was forced to do in Alabama.” 

Legros, 38 A.D.2d at 55 (internal marks and citations omitted); see N.Y. Times Co. 
v. Sullivan, 144 So. 2d 25, 34 (Ala. 1962) (finding jurisdiction because “ The Times 
sent its papers into Alabama, with its carrier as its agent,” had advertising agents in 
Alabama, and had a stringer in Alabama), rev’d, 376 U.S. 254 (1964). To agree 
with Plaintiff, however, is to force these newspaper Defendants to do just that. 

Additional contacts alleged by Plaintiff also cannot support jurisdiction 
because they are not substantially related to the creation of the allegedly 
defamatory articles. See, e.g., Biro, 2012 WL 3262770, at *10 (noting that 
relevant inquiry is into contacts “directly related to creation ” of allegedly 
defamatory statements (emphasis added)). Plaintiffs claims, for example, do not 
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arise out of a dispute over Defendants’ subscription contracts, Opening Br. at 40. 

A. S. Abell Co., 58 Misc. 2d at 484-85. Nor do they arise out of Shepherd’s and 
McNeilage’s “employment contracts” with Australian corporations, Opening Br. at 
41. A. S. Abell Co., 58 Misc. 2d at 484-85. Plaintiff’s claims also do not arise out 
of the placement of advertisements by a New York company, Opening Br. at 42. 
Trachtenberg, 43 F. Supp. 3d at 204 (contracting with New York advertising house 
irrelevant). Nor do they arise out of The Herald's relationship with Press Reader, 
an independent distribution company that distributes The Herald in the United 
States; indeed, even if The Herald exercised control over Press Reader, distribution 
alone cannot support jurisdiction. See supra 32. And, of course, his claims do not 
arise out of interactive website features, see Opening Br. at 49. Best Van Lines, 
Inc., 490 F.3d at 252 (disregarding interactive donation function on website 
because there was no nexus “between the donations and the allegedly defamatory 
conduct”); Biro, 2012 WL 3262770, *12 (interactive website features permitting 
transactions of business irrelevant where claims did not arise from them); Realuyo 
v. Villa Abrille, 2003 WL 21537754, at *7 (S.D.N.Y. July 8, 2003) (same). Thus, 
none of these contacts even if accepted as true could support jurisdiction. 

Plaintiff also asserts as to The Advertiser that it is subject to jurisdiction 
because its ultimate parent has its offices here. Opening Br. at 47. A corporate 
relationship alone, especially one where the parent does not exercise control over 
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the subsidiary’s day-to-day operations and had nothing to do with the allegedly 
defamatory statements, RA101, cannot support jurisdiction, Oriska Ins. Co. v. 
Brown & Brown of Texas, Inc., No. 02-CV-578, 2005 WL 894912, at *2-4 
(N.D.N.Y. Apr. 8, 2005) (companies with consolidated finance reporting, shared 
address, and a board member’s president being listed as the other company’s 
representative were insufficient for jurisdiction under Section § 302(a)(1)); 
Ingenito v. Riri USA, Inc., 89 F. Supp. 3d 462, 476 (E.D.N.Y. 2015) (noting that 
at-home corporation must “‘exercise[] some control over’ the subsidiary in the 
matter that is the subject of the lawsuit ” (emphasis added)). To the extent Plaintiff 
believes this contact is relevant because it may indicate that The Advertiser uses 
New York financial institutions, this too is not germane because his claim does not 
arise out of those uses. Compare Licci v. Lebanese Canadian Bank, 20 N.Y.3d 
327, 340 (2012) (use of New York financial institutions relevant to CPLR § 
302(a)(1) inquiry in case challenging the funding of terrorism from that account). 

In sum, Defendants do not transact business in New York within the 
meaning of CPLR § 302(a)(1) and this Court, therefore, has no jurisdiction over 
them. 

C. Defendants Are Not Subject To “Doing 

Business” Jurisdiction under CPLR § 301 

Plaintiff also claims that The Advertiser and The Herald are subject to 
general jurisdiction under CPLR § 301 because they “continuously ship[] their 
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online newspapers into the State.” Opening Br. at 60-61. This argument is 


frivolous. The Supreme Court has recently made clear that a corporation may be 
subject to general jurisdiction (like that under CPLR § 301) only when it is “at 
home” in a state. Daimler AG v. Bauman , 134 S. Ct. 746, 761 (2014). In other 
words, it must be incorporated in New York or have its principal place of business 
here. D & R Glob. Selections, S.L. v. Pineiro , 128 A.D.3d 486, 487 (1st Dep’t 
2015). Neither The Advertiser nor The Herald are incorporated here or have their 
principal places of business here. 8 Thus, they are not subject to jurisdiction under 
CPLR § 301. 

D. The IAS Court Properly Denied 

Plaintiffs Motion for Discovery on Jurisdiction 

The IAS court properly denied Plaintiffs demand for discovery. Plaintiff is 
owed jurisdictional discovery only if he can make a “sufficient start” toward 
meeting his burden and his position is not “frivolous.” Peterson v. Spartan Indus., 
Inc., 33 N.Y.2d 463, 467 (1974). But where it appears that there are no facts that 


8 To the extent Plaintiff attempts to use the presence of News Corp, the indirect parent company 
of The Advertiser, as a hook to subject The Advertiser to jurisdiction. New York courts have 
already established the general rule that foreign subsidiary is not subject to general jurisdiction in 
New York simply because its parent is. See, e.g ., Grove Valve & Regulator Co. v. Iranian Oil 
Servs. Ltd., 87 F.R.D. 93, 95 (S.D.N.Y. 1980); Saraceno v. S.C. Johnson & Son, Inc., 83 F.R.D. 
65, 67 (S.D.N.Y. 1979). Rather, jurisdiction is appropriate only “in the very limited 
circumstances where one corporation is so completely controlled by the other that it may be 
found to be ‘merely a department’ of the latter.” Grove Valve & Regulator Co., 87 F.R.D. at 95. 
Here though, News Corp and The Advertiser are distinct corporate entities and News Corp does 
not exercise any day-to-day control or make “policy decisions” for The Advertiser. RA101. 


35 





can be found that would support jurisdiction, discovery should be denied. Findlay, 
86 A.D.2d at 791. That is the case here. 

As the IAS court rightly concluded, there was no reason to grant the 
discovery Plaintiff sought because it did not relate to the conduct out of which his 
causes of action arose—which is what matters here. RA625-26. In doing so, the 
court joined company with multiple other courts declining to order discovery of 
random, fortuitous contacts with New York that, even if proved, would not support 
jurisdiction under CPLR § 302(a)(1). See Realuyo, 93 F. App’x at 299 (2d Cir. 
2004); Best Van Lines, Inc., 490 F.3d at 255; Copp, 62 A.D.3d at 31; Findlay, 86 
A.D.2d at 791; Gary Null & Assocs., Inc., 29 Misc. 3d at 252. As one court aptly 
put it, “Plaintiff has a problem of kind, not degree—[]he needs new jurisdictional 
theories, not more evidence substantiating the theories []he has already advanced.” 
Trachtenberg, 43 F. Supp. 3d at 205. For the same reasons, jurisdictional 
discovery is unnecessary in this case. The court was right to deny Plaintiffs 
request. 

POINT II 

PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED ON ITS MERITS 

In the alternative, this Court could affirm because Plaintiffs claims cannot 

withstand a motion to dismiss on the merits. Fenton v. Consol. Edison Co. of New 
York, 165 A.D.2d 121, 125 (1st Dep’t 1991) (respondent may raise as basis for 
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affirmance any ground raised below). When evaluating a motion to dismiss for 
failure to state a claim pursuant to CPLR § 3211(a)(7), courts determine whether a 
complaint evidences facts ‘“which taken together manifest any cause of action 
cognizable at law.’” McGill v. Parker, 179 A.D.2d 98, 105 (1st Dep’t 1992) 
(citation omitted) (dismissing defamation claim). And, while courts must accept as 
true allegations in a complaint, they need not accept as true “‘bare legal 
conclusions.’” Cangro v. Marangos, 61 A.D.3d 430, 430 (1st Dep’t 2009) 

(citation omitted). 

In addition, “[ujnder CPLR 3211(a)(1), a dismissal is warranted” when 
“documentary evidence submitted conclusively establishes a defense to the 
asserted claims as a matter of law.” Leon v. Martinez, 84 N.Y.2d 83, 88 (1994). 

“A movant is entitled to dismissal under CPLR § 3211 when his or her evidentiary 
submissions flatly contradict the legal conclusions and factual allegations of the 
complaint.” Uzamere v. Daily News, L.P., 34 Misc. 3d 1203(A), 2011 WL 
6934526, at *2 (Sup. Ct. N.Y. Cnty. Nov. 10, 2011). 

Where, as here, libel and related tort claims are facially defective, New York 
courts do not hesitate to dismiss them. See, e.g., Muhlhahn v. Goldman, 93 A.D.3d 
418, 419 (1st Dep’t 2012). This is especially so where claims implicate 
defendants’ First Amendment rights to report newsworthy information, requiring 
courts to “consider [the] case against the background of a profound national 


37 



commitment to the principle that debate on public issues should be uninhibited, 
robust, and wide-open.” Sullivan, 376 U.S. at 270. 

A. Plaintiff’s Claims Based on Statements 
Defendants Did Not Make Must Be Dismissed 

There is no question that a defendant only can be held liable for statements 
she actually makes. Frechtman v. Gutterman, 115 A.D.3d 102, 104 (IstDep’t 
2014). Yet Plaintiff makes several claims based on statements Defendants never 
uttered. See RA479-81 (Statements A, H, I, L, M, V, & AA). For example, 
Plaintiff alleges that Shepherd stated he “has been ‘identified as belonging to 
extreme right wing groups in the USA,’” RA69; see also RA34, 37, accuses 
Defendants of calling him an “‘extreme’ right-winger,” RA34, and argues that 
Defendants said his beliefs were “‘inappropriate,’” RA34, 36. Those words, 
however, are not used in the challenged Articles or Columns. RA81-92. Thus, 
claims based on these allegations should be dismissed. 

B. The Injurious Falsehood and Libel Claims Must Be Dismissed 

Next, Plaintiffs injurious falsehood and libel claims fail as a matter of law. 

In New York, the elements of an injurious falsehood claim are: “(i) falsity of the 
alleged statements; (ii) publication to a third person; (iii) malice; and (iv) special 
damages.” Biro v. CondeNast, 883 F. Supp. 2d 441, 483 (S.D.N.Y. 2012). The 
elements of defamation are: (1) a false statement; (ii) publication to a third party; 
(iii) with fault; and (iv) special harm or defamation per se. Frechtman, 115 
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A.D.3d at 104. Injurious falsehood claims are subject to the same constitutional 
protections as are defamation claims. See, e.g., Hustler Magazine, Inc. v. Falwell, 
485 U.S. 46, 57 (1988); Newport Serv. & Leasing, Inc. v. MeadowbrookDistrib. 
Corp., 18 A.D.3d 454, 455 (2d Dep’t 2005); see also Biro , 883 F. Supp. 2d at 483. 
Plaintiff cannot make out these elements. 9 

1. The Vast Majority of Complained of Statements Are True 
First, the sine qua non of both an injurious falsehood and a libel claim is 

falsity. A plaintiff bears the burden of pleading and proving falsity. Immuno AG 
v. Moor-Jankowski, 77 N.Y.2d 235, 245 (1991). It is, therefore, axiomatic that 
truth is a complete defense to libel. Phila. Newspapers, Inc. v. Hepps , 475 U.S. 
767, 778 (1986) (plaintiff has burden of proving falsity); see also Diaz v. Espada, 8 
A.D.3d 49, 50 (1st Dep’t 2004) (construing defamation case law); Pitcockv. 
Kasowitz, Benson, Torres, & Friedman, LLP, 74 A.D.3d 613, 615 (1st Dep’t 2010) 
(injurious falsehood claim must be dismissed where no falsity). 

Truth need not be established “to the extreme, literal degree.” Yarmove v. 
Retail Credit Co., 18 A.D.2d 790, 790 (1st Dep’t 1963); see also Cusimano v. 
United Health Servs. Hosps., Inc., 91 A.D.3d 1149, 1151 (3d Dep’t 2012) 
(“substantial truth is all that is required”). So long as the statements complained of 

9 As an aside, Plaintiff simply misstates the law of injurious falsehood, relying almost 
exclusively on case law from the first half of the twentieth century before the Court 
constitutionalized the tort of defamation in the landmark case New York Times v. Sullivan, 376 
U.S. 254. 
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are substantially true (or conversely, not materially false), a claim sounding in 

defamation must be dismissed. See Muhlhahn, 93 A.D.3d at 419 (affirming grant 

of CPLR § 3211(a)(1) motion because “[bjased on the documentary evidence,” the 

challenged statements were “true or substantially true”); see also Aguinaga v. 342 

E. 72nd St. Corp., 14 A.D.3d 304, 305 (1st Dep’t 2005) (where letter written by 

plaintiff admitted “the truth of an expressed opinion, the words cannot be 

actionable”); Torres v. CBS News, No. 121646/93, 1995 WL 810041, at *3 (Sup. 

Ct. N.Y. Cnty. Oct. 11, 1995) (where plaintiff admitted statement was true, 

dismissal under CPLR § 3211 was proper). 

Here, most of the statements that form the basis of the FAC are substantially 

true. Plaintiff sets forth these statements in a scattershot manner, 10 but for the sake 

of analysis, these disparate allegations can be categorized into four groups: 

Category 1: Statements that Plaintiff is a “hardline” “radical” “anti- 
Feminist” or has controversial views himself. RA479-83 (Statements 
F, I, K, M, Q, V, Y, EE, LL, MM, NN, & PP); 

Category 2: Statements that Plaintiff has been linked to people with 
extreme views on men’s rights. RA479-83 (Statements B, D, I, J, X, 

DD, & OO); 

Category 3: Statements that the only remaining source of power left 
to men are firearms. RA479-81 (Statements E, N, & Z); and 

Category 4: Statements that Plaintiff blames feminists for oppressing 
men and refers to women’s studies as “witches’ studies.” RA479-80 
(Statements G, O, & P). 


10 To aid the Court, the relevant statements are set forth at RA479-83. 
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All of these statements are substantially true and indeed their truth is largely 
pleaded in the FAC. As to Category 1, Plaintiff admits that he is an “anti¬ 
feminist.” RA35 (“Roy does describe himself as an anti-feminist”). And he has 
admitted it to media outlets throughout the world. RA98 (noting on The Colbert 
Report that he is an “anti-feminist”). The FAC also establishes his radical and 
extreme views. In it, he makes myriad attacks on Shepherd and McNeilage, 
calling them “bacchae,” “Harp[ies],” “book-burners,” “bigots,” “yellow, female- 
dog[s]-in-heat,” RA22-25, 34, claiming that Shepherd “figuratively picked up 
Lizzie Borden’s hatch and set off whacking any men’s rights activist” and 
wondering whether she is desirous “for the emasculation or circumcision of men’s 
rights advocates,” RA32, 44. In addition, he takes hardline positions about the 
right to bear arms, RA37, the Violence Against Women’s Act, RA40, and rape and 
abuse statistics, RA45. These statements echo those he has published, RA188 
(“Feminazis will not stop until they reshape America and eventually the world into 
an intolerant hell complete with thought-control, inquisitions, intimidation, [and] 
enslavement.”); see also RA168. And, Plaintiff himself, admits that his ideas are 
not widely available to others. RA24; see also Biro , 883 F. Supp. 2d at 459 (where 
plaintiff admitted in the complaint that he was part of an “emerging field,” 
statement that plaintiff had a “radical approach” not false). It is, therefore, 
substantially true to say Plaintiff is a hardline anti-feminist lawyer. 
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The statements in Category 2 are also true. Plaintiff has written articles for 
the anti-feminist website A Voice for Men. The Southern Poverty Law Center 
found that A Voice for Men is a hate site. RA418-19. Quoting the website’s 
founder, SPLC explains A Voice for Men's credo: ‘“AVfM regards feminists, 
manginas [a derisive term for weak men], white knights [a similar derisive term 
. . .] and other agents of misandry as a social malignancy.’” RA419. Plaintiff has, 
therefore, been linked to individuals who hold extreme viewpoints. 

Next, the statements in Category 3 are also true. Plaintiff has argued that 
“there is one remaining source of power in which men still have a near 
monopoly—firearms.” RA357; see also RA37 (“As for mainly men exercising 
their right to bear arms in the U.S.—it’s the truth . . . .”); RA527. And he has 
advocated strapping feminists to missiles and bombing the Middle East with them. 
RA187. These statements, therefore, cannot form the basis for his claims because 
they are substantially true. 

Finally, the statements in Category 4 are also true because Plaintiff does 
believe that feminists oppress men, see, e.g., RA40 (noting that the Violence 
Against Women Act does not even “allow[] [men] on the bus”); RA188 
(describing attempts to subvert men), and he does call women’s studies “‘witches’ 
studies,”’ RA34; RA130 (“The third in my trilogy of anti-feminist cases is against 
‘Women’s Studies Programs,’ or as I affectionately call them ‘Witches’ 
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Studies.’”); RA404 (“the IRWG Women’s Studies program demonizes men and 
exalts women in order to justify discrimination against men . . . .”). n 

In short, “[wjhile plaintiff might not have found [Defendants’] tone of voice 
to his liking, he has admitted that the factual matter contained in [their] 
statements] is true. Therefore, the statements are] non-actionable.” Torres, 1995 
WL 810041, at *3. This Court should dismiss Plaintiffs FAC as to Statements B, 
D-G, I-K, M-Q, T, V, X-Z, DD, EE, GG, and LL-PP. 

2. Multiple Statements Are Pure Opinion 

Next, Plaintiffs claims as to Statements B, D, F, I-K, M, Q-Y, BB-OO, QQ, 
and as to the First and Second Shepherd Columns should be dismissed because 
they are non-actionable opinion. Vitro S.A.B. de C. V. v. Aurelius Capital Mgmt., 
L.P., 99 A.D.3d 564, 565 (1st Dep’t 2012) (“expression of opinion is 
constitutionally protected and cannot serve as the basis for plaintiffs injurious 
falsehood claim.”). In Milkovich v. Lorain Journal Co., the Supreme Court held 
that “a statement of opinion relating to matters of public concern which does not 
contain a provably false factual connotation will receive full constitutional 
protection,” so long as such a statement does not “reasonably impl[y] false and 

11 One statement that does not fit neatly into these categories is also true. Plaintiff argues that 
McNeilage injured him by reporting on his lawsuit against Columbia University premised on 
feminism being a religion. RA58. But Plaintiff himself described the lawsuit as arguing, 
“Feminism is a religion; therefore, the state and federal governments cannot provide aid to 
Women’s Studies because it would violate the Establishment Clause.” RA130. 
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defamatory facts.” 497 U.S. 1, 20 (1990). New York’s Constitution goes even 
further. Gross v. N.Y. Times Co., 82 N.Y.2d 146, 152 (1993). When determining 
if a statement is opinion, a court must “take into consideration the larger context in 
which the statements were published, including the nature of the particular forum.” 
Brian v. Richardson, 87 N.Y.2d 46, 51 (1995). A court should begin by “looking 
at the content of the whole communication, its tone and apparent purpose” to 
“determine whether a reasonable person would view them as expressing or 
implying any facts.” Immuno AG, 77 N.Y.2d at 235-36. 

Here Statements B, D, F, I-K, M, Q-Y, BB-OO, and QQ are non-actionable 
opinion. RA479-83 (“Opinion Statements”). Plaintiff, for example, claims that 
McNeilage injured him by using words like “hardline,” RA55, and “radical,” 

RA57, and that Shepherd did so when she repeated the statement that men’s 
studies courses ‘“represent^ the margins,”’ RA41, 66. These are opinions that do 
not imply any underlying facts. 12 Buckley v. Littell, 539 F.2d 882, 893 (2d Cir. 
1976). Indeed, Plaintiffs comparison of these statements to “certain words” from 
McCarthy’s days like ‘“fellow traveler,”’ RA43, actually proves the point. In 

12 Even if they did imply facts, the Articles and Columns disclose facts on which the opinions are 
based. McNeilage discloses that (1) the lecturers had been published on men’s rights websites; 
(2) Plaintiff believes that feminism is a religious belief; and (3) Plaintiff brought a lawsuit 
against Columbia University for offering a women’s studies course, RA84-85; and Shepherd 
explains that (1) the lecturers were linked with “websites that rail against feminism”; (2) two 
lecturers had been published on A Voice for Men, which “regularly refers to women as ‘bitches’ 
and ‘whores’”; (3) Plaintiff believes that men must defend themselves with guns from oppressive 
feminists; and (4) Plaintiff sued nightclubs for ladies’ nights, RA81-83. 
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Buckley, the Second Circuit held that words like ‘“fellow traveler’ and ‘radical 
right’” are not provably false because “because of the tremendous imprecision of 
the meaning and usage of these terms in the realm of political debate.” 539 F.2d at 
893. Based on his own comparison, it must, therefore, be opinion to call him 
“radical,” “hardline,” or on “the margins.” See also Pitcock, 74 A.D.3d at 614 (use 
of the word “extreme[]” is a statement of opinion). For this reason, the Opinion 
Statements must be dismissed. 

There can be no doubt that the First and Second Shepherd Columns, both of 
which were published in the Opinion section of the newspaper, contained 
Shepherd’s constitutionally protected opinion. As an initial matter, the fact that the 
Columns were in the Opinion section weighs in favor of a finding of opinion. 
Richardson, 87 N. Y.2d at 52 (material in editorial section “typically regarded by 
the public as a vehicle for the expression of individual opinion”). Moreover, 
Shepherd wrote the Columns in the first person and used loose, figurative language 
that alerts the reader that she is expressing her opinion. Immuno AG, 77 N.Y.2d at 
244 (“imprecise language . . . signal[s to] the reasonable observer that no actual 
facts were being conveyed”). Shepherd, for example, discussed her hair style, used 
words like ‘bizarre,” “phony,” and “gold and genius” to describe Plaintiff’s 
lawsuit, and posed rhetorical, tongue-in-cheek questions. RA88-90. Shepherd’s 
loose language, for example, claiming, “I may be a harpy, and somewhat 
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bacchanalian, but I never, ever wear stilettoes,” RA88-90, flags to even the most 
blase reader that she is commentating not reporting. Even Plaintiff recognizes 
exactly what Shepherd is doing, noting that she is being sarcastic. RA68. 

Therein lies the crux of this lawsuit: Plaintiff does not like feminists and he 
strongly disagrees with those, including Shepherd and McNeilage, who are critical 
of “males studies” courses. His dislike is so strong, that he resorts to calling 
Shepherd and McNeilage names in almost every paragraph of his sixty-page FAC, 
makes snide comments about their appearance, RA37, 60, their morality, RA45-50, 
54, their intelligence, RA69, and their families, RA36, and cautions them that but 
for men, they would have ended up “suffering the fate of Nanking, China,” RA38, 
a not so veiled reference to the “Rape of Nanking.” What he misses is that just as 
he is free to make these statements about Shepherd and McNeilage, it is also their 
right to criticize him. Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40 (1974) 
(“However pernicious an opinion may seem, we depend for its correction not on 
the conscience of judges and juries but on the competition of other ideas.”). 

For these reasons, claims based on the Opinion Statements and the First and 
Second Shepherd Columns must be dismissed. 

3. Multiple Statements Are Not Defamatory 

Next, Statements C, R, S, V, II, and PP-SS are simply not defamatory and 
cannot form the basis of a claim. Whether statements are capable of sustaining the 
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defamatory meaning alleged is a question of law for the court. Golub v. 
Enquirer/Star Grp., Inc., 89 N.Y.2d 1074, 1076 (1997). A statement is defamatory 
if it “tends to expose a person to hatred, contempt or aversion, or to induce an evil 
or unsavory opinion of him in the minds of a substantial number of the 
community.” Id. (internal marks and citation omitted). When defamation by 
implication is alleged and the facts are substantially true, “the plaintiff must make 
a rigorous showing that the language of the communication as a whole can be 
reasonably read both to impart a defamatory inference” and endorse it. Stepanov v. 
Dow Jones & Co., 120 A.D.3d 28, 37-38 (1st Dep’t 2014). 

Here, Plaintiff complains of multiple statements that are simply not 
defamatory. RA479-83 (Statements C, R, S, V, II, PP-SS (“Non-Defamatory 
Statements”)). He argues, for example, that the statement “some men have 
difficulties going to doctors” is defamatory because it is “meant as derision toward 
men in general.” RA60. But it is not shameful to refuse to go to a doctor. He also 
alleges that the statement “‘populist’ male studies” in the First Shepherd Article is 
defamatory. RA41. But it does not hold someone up to ridicule to suggest that 
their studies are populist—such political labels are not susceptible of defamatory 
meaning. Cf. Buckley, 539 F.2d at 893. Finally, it is not defamatory to say a 
course has “no prerequisites.” RA31. Most introductory courses do not. 
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For these reasons, the claims as to these Non-Defamatory Statements must 
be dismissed. 

4. Multiple Statements Are Not “Of and Concerning” Plaintiff 

Finally, Statements F, R, T, BB, QQ, and RR and the entirety of the First 

Shepherd Column are not “of and concerning” Plaintiff. RA479-83. A statement 
is only actionable if it is about, or “of and concerning” a plaintiff. Sullivan, 376 
U.S. at 288; Commercial Programming Unlimited v. CBS, 50 A.D.2d 351, 352 (1st 
Dep’t 1975) (noting that allegedly defamatory and injurious falsehoods were “of 
and concerning” plaintiffs). The “of and concerning” requirement is a 
constitutional one, Sullivan, 376 U.S. at 288, that places a “significant limitation on 
the universe of those who may seek a legal remedy,” Kirch v. Liberty Media Corp., 
449 F.3d 388, 399 (2d Cir. 2006). 

Here, for example, the First Shepherd Column, about which Plaintiff alleges 
that it “clearly includes Roy in the group of men [Shepherd] is attacking with her 
stiletto words,” RA67, in fact does not mention Plaintiff by name or implication, 
RA91-92. Because no reasonable reader could therefore, associate it with Plaintiff, 
his claims as to the First Shepherd Column and Statements F, R, T, BB, QQ, and 
RR, which also are not about Plaintiff, must be dismissed. 
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C. Plaintiff’s Tortious Interference with Prospective 

Contractual Relations Claim Should Be Dismissed 

Similarly, Plaintiffs claim for tortious interference with prospective 
contractual relations fails as a matter of law. The elements of a claim for tortious 
interference with a prospective contractual relations are: “(1) business relations 
with a third party; (2) defendants’ interference with those business relations; (3) 
defendants acted with the sole purpose of harming the plaintiff or used dishonest, 
unfair, or improper means; and (4) injury to the relationship.” Purgess v. 

Sharrock, 33 F.3d 134, 141 (2d Cir. 1994). 

First, this claim must be dismissed because it is based on the same 
statements as the defamation and injurious falsehood claims, making it duplicative 
of those claims. Perez v. Violence Intervention Program, 116 A.D.3d 601, 602 
(1st Dep’t 2014) (dismissing tortious interference and injurious falsehood claims as 
“duplicative of the defamation claim”). Second, it fails because Plaintiff cannot 
show that either Shepherd or McNeilage acted with the sole purpose of harming 
him. Alvord & Swift v. Stewart M. Muller Constr. Co., 46 N.Y.2d 276, 281 (1978) 
(“the interference must be intentional, not merely negligent or incidental to some 
other, lawful, purpose.”). Under this standard, “a [publisher] whose motive and 
conduct is intended to foster public awareness or debate cannot be found to have 
engaged in the wrongful or improper conduct required to sustain a claim for 
interference.” Huggins v. Povitch, No. 131164/94, 1996 WL 515498, at *9 (Sup. 
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Ct. N.Y. Cnty. Apr. 19, 1996); see also Trachtman v. Empire Blue Cross & Blue 
Shield , 251 A.D.2d 322, 323 (2d Dep’t 1998). Here, any “interference” with 
Plaintiffs alleged contractual relationship with the University of South Australia 
was merely incidental to Shepherd’s and McNeilage’s primary purpose of 
gathering and reporting the news. For this reason, the tortious interference claim 
fails as a matter of law. 13 

D. Plaintiffs Prima Facie Tort Claim Should Be Dismissed 

Similarly, Plaintiff’s claim in the alternative for prima facie tort must be 

dismissed. Prima facie tort is a “cause of action that is highly disfavored in New 
York.” Nevin v. Citibank, N.A., 107 F. Supp. 2d 333, 346-47 (S.D.N.Y. 2000) 
(emphasis added). Under New York law, “[t]he requisite elements of a cause of 
action for prima facie tort are (1) the intentional infliction of harm, (2) which 
results in special damages, (3) without any excuse or justification, (4) by an act or 
series of acts which would otherwise be lawful.” Freihofer v. Hearst Corp., 65 
N.Y.2d 135, 142-43 (1985). “Where relief may be afforded under traditional tort 


13 Plaintiffs tortious interference claim against McNeilage should also be dismissed because the 
course was cancelled before she wrote the Article. In fact, the story reports on the cancellation. 
See RA61; RA84-85 (noting that the University did not approve “a course called ‘males and 
sexism,’ which named lecturers who have been published on radical men’s rights websites”); 
RA86-87 (reporting that “the university says the subject he is down to teach was never 
approved”). McNeilage could not, therefore, have committed tortuous interference. See, e.g., 
Connolly v. Wood-Smith, No. 11 Civ. 8801 (DAB) (JCF), 2014 WL 1257909, at *2 (S.D.N.Y. 
Mar. 27, 2014). 


50 



concepts, prima facie tort may not be invoked as a basis to sustain a pleading 
which otherwise fails to state a cause of action in conventional tort.” Id. at 143. 

Moreover, “[t]he touchstone [of prima facie tort] is ‘disinterested 
malevolence,’ meaning that the plaintiff cannot recover unless the defendant’s 
conduct was not only harmful, but done with the sole intent to harm. ...” Twin 
Labs., Inc. v. Weider Health & Fitness, 900 F.2d 566, 571 (2d Cir. 1990) 

(emphasis added, internal marks and citations omitted). When an act “is a product 
of mixed motives, some of which are perfectly legitimate then recovery in prima 
facie tort is impossible.” Fabry v. Meridian Vat Reclaim, Inc., Nos. 99 Civ. 5149 
NRB, 99 Civ. 5150 NRB, 2000 WL 1515182, at *2 (S.D.N.Y. Oct. 11, 2000) 
(internal marks and citations omitted). In particular, “[i]n the context of cases 
involving acts of expression, wherever a defendant’s actions can be seen, at least in 
part, as having been motivated by the desire to express some opinion, a cause of 
action for prima facie tort will fail.” McKenzie v. Dow Jones & Co., 355 F. App’x 
533, 536, (2d Cir. 2009); see also Freihofer, 65 N.Y.2d at 143 (“The newsworthy 
content of the articles constitutes sufficient justification for its publication.”). 

As discussed above, even assuming that Shepherd or McNeilage intended to 
harm Plaintiff (and they did not), Plaintiff could not, as a matter of law, 
demonstrate that their sole motivation in publishing the columns and the articles 
was to do so. Plaintiff’s prima facie tort claim must be dismissed. 
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CONCLUSION 


This case does not belong in this Court. The Court lacks jurisdiction over 
the Australian defendants and the claims fail on their merits. For each of the 


foregoing, independent reasons, Defendants respectfully request that the Court 
affirm the IAS court’s order dismissing the FAC with prejudice. 

Respectfully submitted, 
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LLP 
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New York County 
Clerk Index No.: 
152656/14 


-against- Notice of Motion for 

Leave to Appeal to the 

Tory Shepherd, Advertiser Newspapers Pty Ltd., Court of Appeals 

Amy McNeilage, Fairfax Media Publications Pty Ltd., 


Defendants-Respondents. 
-X 


PLEASE TAKE NOTICE that, upon the annexed supporting papers, the 
briefs and record filed in the Appellate Division, First Department on the prior 
appeal in this action, and upon all papers and prior proceedings in this action, the 
Plaintiff-Appellant, Roy Den Hollander, will move this Court at the Courthouse of 
the Court of Appeals, 20 Eagle Street, Albany, N.Y. 12207, on September 12, 
2016, for an order granting Plaintiff-Appellant leave to appeal to the Court of 
Appeals from an Order of the Appellate Division, First Department, dated August 
25, 2016, dismissing Plaintiff-Appellant’s appeal to the First Department of a 
Decision, Order and Judgment of the Supreme Court, New York County, and for 
such other and further relief as this Court finds just and proper. 

Dated: New York, N.Y. 7S7 Roy Den Hollander 

August 29, 2016 By: Roy Den Hollander, 

Attorney and Plaintiff-Appellant 
545 East 14 Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 

Katherine M. Bolger, Esq. 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(T): 212-850-6129 

(F): (212) 850-6299 

kbolger@lskslaw.com 





COURT OF APPEALS OF THE 
STATE OF NEW YORK 
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Roy Den Hollander, 


Plaintiff-Appellant, 


New York County 
Clerk Index No.: 
152656/14 


-against- 

Tory Shepherd, Advertiser Newspapers Pty Ltd., 

Amy McNeilage, Fairfax Media Publications Pty Ltd., 


Affidavit in Support 
of Motion for 
Leave to Appeal 


Defendants-Respondents. 
---X 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK) 

I, Roy Den Hollander, the Plaintiff-Appellant and an attorney admitted to 
practice in the State of New York, being duly sworn, depose and say: 

Statement of Procedural History 

1. Plaintiff-Appellant brought this action in the Supreme Court of New York 
County against two multi-billion dollar global media corporations—Advertiser 
Newspapers Pty Ltd. (wholly owned by Rupert Murdoch’s News Corporation 
headquartered in New York City) and Fairfax Media Publications Pty Ltd. Also 
included as Defendants-Respondents are Tory Shepherd, a reporter employed by 
Advertiser Newspapers, and Amy McNeilage, a reporter employed by Fairfax 
Media Publications. All Defendants-Respondents work out of Australia and are 
represented by attorney Katherine M. Bolger (“Bolger”). 
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2. Each Defendant-Respondent was accused of injurious falsehoods that 
harmed Plaintiff-Appellant’s business product and tortious interference with 
Plaintiff-Appellant’s prospective contract to teach a course online from New York 
City to students at the University of South Australia. Defendant-Respondent Tory 
Shepherd was also accused of libel. 

3. The injurious falsehoods and tortious inference causes of action stemmed 
from Defendants-Respondents publishing false and misleading articles about 
Plaintiff-Appellant’s copyrighted business product, which was the course section 
he was slated to teach on how the law in America and England treated women and 
men differently since the Industrial Revolution. 

4. The libel cause of action against only Defendant-Respondent Tory Shepherd 
was based on a series of published articles she wrote libeling Plaintiff-Appellant. 

5. An order by the Supreme Court (Jennifer G. Schecter, J.) dismissed the case 
for lack of personal jurisdiction over Defendants-Respondents, which was entered 
January 12, 2016. Ex. A . The Supreme Court did not reach any of the merits of 
the causes of action. 

6. Plaintiff-Appellant appealed Justice Schecter’s Order to the Appellate 
Division, First Department on February 2, 2016. Ex. B , Notice of Appeal. 

7. Plaintiff-Appellant, a 68 year-old, semi-retired sole practitioner who earned 
$35,000 last year, served and filed his Brief and Appendix on March 15, 2016. 
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8. On April 1, 2016, attorney Bolger filed a motion to dismiss that included 
exhibits attached to the “Affirmation of Katherine M. Bolger” submitted with the 
motion to dismiss and includingl8 exhibits, totaling 383 pages. Bolger was 
complaining, among other things, that not all the exhibits were included in 
Plaintiff-Appellant’s Appendix. Ex. C, Bolger Mem, April 1, 2016. Some of the 
18 Exhibits were already included in Plaintiff-Appellant’s Appendix, some were 
duplicates and triplicates, and some had nothing to do with the Supreme Court’s 
dismissal for lack of personal jurisdiction. 

9. Plaintiff-Appellant filed an Opposition to the motion on April 7, 2016, 
arguing that attorney Bolger wanted to add more pages to the Appendix in order to 
price Plaintiff-Appellant out of the appeal. Ex. D , Plaintiff-Appellant’s Opposition 
Mem., April 7, 2016. 

10. On May 3, 2016, the Appellate Division issued an Order requiring Plaintiff- 
Appellant “to file a supplemental appendix, at his own expense, which shall 
include all exhibits attached to the Affirmation of Katherine M. Bolger submitted 
with defendants’ motion to dismiss.” Ex. E . 

11. Since the only motion to dismiss that was before the Appellate Court at that 
time was the April 1, 2016, motion to dismiss with its 18 exhibits, Plaintiff- 
Appellant interpreted the Appellate Division’s Order to require him to include all 
those exhibits in his Appendices, which he did by filing a Supplemental Appendix 
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at a cost of $1,600 that was added to the $2,000 already spent on printing for the 
appeal—nearly three-months rent for Plaintiff-Appellant. 

12. After Plaintiff-Appellant timely served and filed the Supplemental 
Appendix, attorney Bolger made another motion to dismiss on July 15, 2016. Ex. 
F, Bolger, Mem., July 15, 2016. 

13. In this motion to dismiss, attorney Bolger accused Plaintiff-Appellant of 
intentionally violating the Appellate Division’s May 3, 2016, Order, Ex. E . 
Plaintiff-Appellant submitted an Opposition arguing that he had complied with the 
Order by including in his Appendices all of the 18 Exhibits that Bolger had 
submitted with her April 1, 2016, motion to dismiss. Ex. G , Plaintiff-Appellant’s 
Mem., July 28, 2016. 

14. On August 25, 2016, the Appellate Division issued an Order dismissing 
Plaintiff-Appellant’s appeal (Ex. H) for violation of its May 3, 2016, Order (Ex. 

E). The August 25, 2016, Order and Notice of Entry was served on August 25, 
2016. 

15. The 68 year-old Plaintiff-Appellant may have misinterpreted the Appellate 
Division’s Order to require that all the exhibits submitted with Bolger’s April 1, 
2016, motion to dismiss be included in his Appendices—it was not an intentional 
misinterpretation. 
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16. Prior to the Appellate Division’s August 25 th dismissal Order, Bolger filed 
on August 10 th her own Appendix of 627 pages (included in documents provided), 
which in effect is the entire record on appeal. However, in her April 1, 2016, 
Memorandum at page 9 ( Ex. C ), she refers to 24 exhibits, but there are only 496 
pages in those exhibits (Sup. Ct. Doc. No. 46). So how was Plaintiff-Appellant or 
the Appellate Division to know what she wanted—the 383 pages of exhibits she 
filed with her April 1, 2016, motion to dismiss, or the 496 pages of exhibits she 
refers to in her April 1, 2016, Memorandum, or the 627 pages of exhibits she filed 
in the Defendants-Respondents’ Appendix on August 10, 2016? 

17. If the Appellate Division had wanted the entire record on appeal or nearly 
all of it, then Plaintiff-Appellant would have tried to appeal its May 3, 2016, Order 
to the Court of Appeals. 

18. Further, the issue on appeal was personal jurisdiction, which centered on 
Bolger and her clients submitting perjurious affidavits to the lower court over her 
clients’ contacts with New York. Those affidavits of false and materially omitted 
facts resulted in the denial of Plaintiff-Appellant’s request for discovery on 
personal jurisdiction and dismissal of the action for lack of personal jurisdiction. 

19. There was no motion for leave to appeal at the Appellate Division. 

Court of Appeals has Jurisdiction. 

20. The Appellate Division Order disposed of all the issues in the action. Ex. H 
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Question Presented. 


21. Did the Appellate Division effectively overrule, or at least ignore, the 
policies behind this Court’s ruling in E. P. Reynolds, Inc., v. Nager Electric 
Company, Inc., 17 N.Y.2d 51, 55-56 (1966) and the policies of the Second 
Preliminary Report of Advisory Comm, on Practice and Procedure [N. Y. Legis. 
Doc., 1958, No. 13], pp. 344-347; Eleventh Annual Report of N. Y. Judicial 
Council, 1945, pp. 414-416.)? 

22. It was the growing concern over the high and continually increasing cost of 
printing entire records on appeal and the use of it by “deep-pockets” to deter 
appellate review that led to the appendix system in the first place. The Court of 
Appeals in if P. Reynolds, Inc., v. Nager Electric Company, Inc., 17 N.Y.2d 51, 
55-56 (1966) stated: 

We note that the appendix system was adopted in New York after 
extended study indicated the need to reduce the cost of printing 
records on appeal. (* Second Preliminary Report of Advisory Comm, on 
Practice and Procedure [N. Y. Legis. Doc., 1958, No. 13], pp. 344- 
347; Eleventh Annual Report of N. Y. Judicial Council, 1945, pp. 

414-416.). . . . 

The draftsmen [of CPLR 5528] assumed that the main practice 
problem would be the printing of appendices that were too extensive 
rather than too attenuated. Thus, while the provision for sanctions in 
subdivision (e) of CPLR 5528 allows the court to “withhold or impose 
costs” for “any failure to comply with subdivision (a), (b) or (c)” (see 
7 Weinstein-Kom-Miller, N. Y. Civ. Prac., par. 5528.03, p. 55-208 
[1965]), the draftsmen assumed that the power would be exercised “if 
unnecessary parts of the record are printed;” {Second Preliminary 
Report of Advisory Comm, on Practice and Procedure [N. Y. Legis. 
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Doc., 1958, No. 13], p. 354; italics supplied). This, of course, is the 
situation in which sanctions are most useful. 

The most effective guarantee against an inadequate appendix, of 
course, is an attorney’s desire to supply the court with all material 
necessary to convince it to adopt his client’s position. And with the 
tactical and practical risk of omission so great, the main danger to be 
guarded against, in the view of the draftsmen, is the too verbose rather 
than the too cryptic appendix. 

23. The Appellate Division’s August 25, 2016, Order of dismissal (Ex. H) , 
indicates it wanted the Plaintiff-Appellant to pay the cost of submitting the entire 
record on appeal, or nearly the entire record—whether 496 pages or 627 pages is 
still unclear—based on Bolger’s false assertion that she needed all those 
documents for her Brief. 

24. In Bolger’s Brief, filed August 10, 2016, she only cited to 226 pages of the 
627 pages in her Appendix, and, of those 226 pages, 117 were already included in 
Plaintiff-Appellant’s Original Appendix and his Supplemental Appendix. If 
Bolger’s citations to a website in which she included 53 pages of mainly viewer 
comments are reduced to the five pages that support her assertion, then she only 
cited to 178 pages of which 117 were already included in Plaintiff-Appellant’s 
Appendices. Bolger’s Brief at 8 citing to her Appendix at RA 129-162, RA 356- 
385. 

25. The Plaintiff-Appellant ended up printing 439 pages in his Appendices that 
cost him $2,850. 
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26. “Subdivision (b) [of CPLR 5528] provides that [Defendants] 

Respondents’] appendix ‘shall contain only such additional parts of the record as 
are necessary to consider the questions involved.’” E. P. Reynolds, Inc., 17 N.Y.2d 
at 55 (quoting CPLR 5528). Bolger’s Appendix went way beyond that with 627 
pages. If the Appellate Division had intended for Plaintiff-Appellant to pay for 
627 pages by submitting the same “unnecessarily extended appendix,” id., it would 
have cost him $3,250. 

27. “There can be no equal justice where the kind of [appeal] a man gets 
depends on the amount of money he has.” Griffin v. III., 351 U.S. 12, 19 
(1956)(Justice Hugo Black)(the word “appeal” is substituted for “trial” in the 
original quote). 

28. The portions of the record where the questions sought to be reviewed were 
raised and preserved in the Appellate Division are at Exhibits C to G. 

Sworn to before me on the /S/ Roy Den Hollander 

29th day of August 2016 Roy Den Hollander 

/S/ 

Notary Public 
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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE 
FOR THE FOLLOWING REASON(S):_ 


IF I LED: NEW YORK COUNTY CLERK 01/11/2016 10:01 AMI INDEX N0 * 152656/2014 

NYSCEF DOC. NO. 119 RECEIVED NYSCEF: 01/11/2016 

SUPREME COURT OF THE STATE OF NEW YORK 

NEW YORK COUNTY 


PRESENT: 


f 


HON. JENNIFER G. SCHECTER 

Justice 


Index Number: 152656/20*14 
DEN HOLLANDER, ESQ, ROY 

VS 

SHEPHERD, TORY 

Sequence Number: 002 
DISMISS ACTION 


PART 


INDEX NO. 


sn 


MOTION DATE 


MOTION SEQ. NO. 


The following papers, numbered 1 to , were read on this motion to/for 

Notice of Motion/Order to Show Cause — Affidavits — Exhibits _ 

Answering Affidavits — Exhibits__ 

Replying Affidavits ___ 




| No(s)._ j_ 

| No(s). P- 


| No(s). 




Upon the foregoing papers, it is ordered that this motion is 




C*. c 




'h it. 

Dated: __ 

1. CHECK ONE:. 

2. CHECK AS APPROPRIATE:. MOTION IS: 

3. CHECK IF APPROPRIATE:. 



/ 

i CASE DISPOSED 
^GRANTED □ DENIED □ GRANTED IN PART □ OTHER 

] SETTLE ORDER □ SUBMIT ORDER 

] DO NOT POST □ FIDUCIARY APPOINTMENT □ REFERENCE 





SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 57 
--- x 

ROY DEN HOLLANDER, Index No. 152656/14 

Plaintiffs, 

-against- 

TORY SHEPHERD, ADVERTISERS NEWSPAPERS PTY 
LIMITED., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 

Defendants. 

-x 

JENNIFER G. SCHECTER, J.: 

Defendants move to dismiss the complaint pursuant to, 
among other sections, CPLR 3211(a)(8). Their motion is 
granted. 

Background 

Plaintiff Roy Den Hollander (Den Hollander) is a New-York 
County resident (Bolger Aff, Ex 1, Amended Complaint 
[Complaint] SI 21). In 2014, he commenced this action against 
(1) Tory Shepherd (Shepherd), the Political Editor of The 
Advertiser-Sunday Mail Messenger (The Advertiser) (id. at SI 
22), (2) Advertiser Newspapers Pty Ltd. (Newspapers), "which 

does business under the name of The Advertiser-Sunday Mail 
Messenger" (Complaint at SI 23), (3) Amy McNeilage, the 

Education Reporter for The Sydney Morning Herald (The Herald) , 
which is part of Fairfax Media Publications Pty Limited 
(Fairfax) (id. at SIS! 24-25) and (4) Fairfax. All of the 
defendants are based in Australia. 

Den Hollander claims that because of newspaper articles 
that Shepherd wrote in The Advertiser and an article that 
McNeilage wrote in The Herald, he and his copyrighted 




Den Hollander v Shepherd 


Index No 152656/14 
Page 2 


property--"Males and the Law," a section of a Males-Studies 
course that he was supposed to teach at the University of 
South Australia (University)--were damaged. He claims that 
because of the articles, the University canceled his course, 
causing him to lose up to $1,250 in compensation. He further 
alleges that an article written by Shepherd in June 2014 
damaged his reputation. In his amended complaint, Den 
Hollander asserts causes of action against all of the 
defendants for "injurious falsehoods, tortious interference 
with a prospective contractual relation and prima facie tort" 
(Complaint at 1). He also asserts a libel claim against 
Shepherd. 

Defendants move to dismiss for lack of personal 
jurisdiction. In support of the motion, Shepherd states that 
she wrote articles about the prospective male-studies course, 
which appeared in The Advertiser and were available on its 
website (Bolger Aff, Ex 3 [Shepherd Aff ] at SI SI 4-9) . She 
explains that the articles were related to a controversy in 
Australia and "were directed at an Australian audience" (id. 
at SI 9) . Shepherd asserts that, in researching the article, 
she sent one email to Den Hollander "requesting comment on the 
controversy" and spoke to him by telephone (id. at SI SI 11-12) . 
In connection with her articles, she also exchanged several 
emails with a professor in New York (id. at SI 14) . She swears 
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that besides the emails with the professor, "the email sent to 
Mr. Den Hollander, and the single telephone call with Mr. Den 
Hollander," she had no contact with anyone else in New York in 
preparing the articles (id. at II 15) . 

McNeilage swears that her piece was intended to target an 
Australian audience and that she "made no contact with anyone 
in the United States or New York in the process of reporting 
on the controversy" (Bolger Aff, Ex 5 at Silt 5, 7) . 

Defendants also submit affidavits from employees of 
Newspapers and Fairfax who swear that their newspapers are 
targeted to Australians, published in Australia and are 
available online. Michael Cameron, counsel to Newspapers, 
swears that Newspapers "does not publish in New York and does 
not directly sell any products in New York" (Bolger Aff, Ex 2 
at 1 7). Richard Coleman, a Solicitor of Fairfax, swears that 
Fairfax and The Herald "do not directly publish in New York 
and do not sell any products in New York" (Bolger Aff, Ex 4 at 
14). He explains that Fairfax has a contract with an 
independent company that prints copies of The Herald to be 
distributed in the United States, but neither Fairfax . . . 
nor The Herald . . . has any control over whether copies 
printed by [the independent company] are distributed in New 
York" (id. at 1 5) . Coleman also swears that The Herald 
"formerly had correspondents in New York City, but has not 
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done so since 2012, almost two years before the Article was 
published" (id. at SI 8). The newspaper defendants both make 
plain that they have no offices or employees in New York and 
do not target New York (Bolger Aff, Ex 2 at SISI 9-11; Ex 4 at 
SI! 6,8). 

In opposition to the motion, Den Hollander urges that the 
newspapers have global ties and have written articles about 
New York (Affidavit in Opposition [Opp Aff] at SISI 22, 24, 32, 
35). He emphasizes that the allegedly defamatory articles 
were available on the newspapers' interactive websites and on 
apps and that the websites give the newspaper defendants a 
"virtual office in the State" (Opp at SI SI 36, 38, 43, 53, 123). 
He seeks discovery to ascertain whether defendants expected 
publication of the article to have consequences in New York, 
to explore the newspaper defendants' relationships with 
advertising representatives, affiliates and agents and to see 
if defendants pay taxes in New York (id. at SI SI 31, 37, 40, 
41). He maintains that there is jurisdiction in New York 
based on CPLR 302(a) (1) and (a) (3) (Opp at SIS 87-166) . Based 
on precedent, the Court disagrees. 

Analysis 

CPLR 302 sets forth acts that can serve as a basis for 
obtaining jurisdiction over non-domici1iaries in New York 
(SPCA of Upstate N.Y., Inc. v American Working Collie Assn., 
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18 NY3d 400, 403-404 [2012]). Generally, long-arm 
"jurisdiction can be premised on the commission of a tortious 
act—perpetrated either within the state or outside the state, 
causing injury within the state" (id. at 403). Defamation, 
however, is specifically carved out of the rule "to reflect 
the State's policy of preventing disproportionate restrictions 
on freedom of expression" (id. at 404; see also Legros v 
Irving, 38 AD2d 53, 56 [1st Dept 1971] [Advisory Committee did 
not "wish New York to force newspapers published in other 
states to defend themselves in states where they had no 
substantial interests"], appeal dismissed 30 NY 2d 653 [1972]) . 

Long-arm jurisdiction in defamation actions is governed 
by CPLR 302(a)(1), which provides that a court may exercise 
personal jurisdiction over a non-domiciliary that "transacts 
any business within the state" so long as the cause of action 
arises from the in-State activity. "New York Courts construe 
'transacts any business within the state' more narrowly in 
defamation cases than they do in the context of other sorts of 
litigation" ( SPCA of Upstate N.Y., Inc., 18 NY3d at 405; Best 
Van Lines, Inc. v Walker, 490 F3d 239, 248 [2d Cir 2007]) . 

Particular "care must be taken to make certain that non- 
domic i 1 iar ies are not haled into court in a manner that 
potentially chills free speech" ( SPCA of Upstate N.Y., Inc., 
18 NY3d at 406) . There must therefore be a showing that 
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defendants engaged in purposeful activities within the State 
that would justify bringing them before New York courts and 
that there is a "substantial relationship" between these in¬ 
state activities and the defamation (id. at 404). When 
contacts are not directly related to the defamatory 
statements, defendants have prevailed in obtaining dismissal 
on jurisdictional grounds (id.). 

There is no jurisdiction over Defendants in New York. 
The contacts here "are not as significant as the few cases 
finding long-arm jurisdiction when defamation was asserted" 
(see SPCA of Upstate N.Y., Inc. v American Working Collie 
Assn., 74 AD3d 1464, 1466 [3d Dept 2010], affd 18 NY3d 400, 
403-404 [2012]; see also Trachtenberg v Failedmessiah.com 4 F 
Supp 3d 198, 202 [EDNY 2014] [stating that New York courts 
have only found transaction of business in New York in 
satisfaction of CPLR 302(a)(1) "when the content in question 
was based on research physically conducted in New York"]). 

In Montgomery v Minarcin , for example, it was undisputed 
that "all of the operative facts giving rise to plaintiff's 
claims occurred in this State. The television news reports 
were broadcast by Minarcin in this State . . . [and the] 
newscasts were researched, written, produced and reported by 
Minarcin in this State" (263 AD2d 665, 667 [3d Dept 1999]). 
Minarcin "extensively investigated" the reports over a six- 
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week period in New York, interviewing New York residents and 
elected officials and reviewing documents located in New York. 
These activities were deemed substantial enough for purposes 
of concluding that Minarcin transacted business in New York 
"within the intendment of CPLR 302(a)(1)" (id. at 668). 

Similarly, in Legros v Irving, New York jurisdiction was 
upheld as it was "clear that virtually all the work attendant 
upon publication of the [allegedly defamatory] book occurred 
in New York. The book was in part researched in this State by 
defendant . . . ; negotiations with McGraw-Hill [the publisher 
and distributer] took place in New York; the contract with 
McGraw-Hill was executed in New York [and] the book was 
printed in New York" (38 AD2d at 56). 

Here, in stark contrast, defendants have very minimal, 
attenuated New York contacts. The only defamation-related 
contacts with New York were Shepherd's limited emails, which 
could have been retrieved by their recipients wherever they 
may have been, and her phone call to Den Hollander. She was 
never physically present in the State and no research or other 
work was performed by anyone associated with Newspapers in New 
York. McNeilage had no arguable contact whatsoever with New 
York. Defendants certainly did not engage in any activities 
within New York related to the allegedly defamatory articles 
whereby they invoked the benefits and protections of New 
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York's laws (see Best Van Lines, Inc., 409 F3d at 249 ["courts 
have found jurisdiction in cases where the defendants' out-of- 
state conduct involved defamatory statements projected into 
New York and targeting New Yorkers, but only where the conduct 
also included something more"]; Symmetra Pty Ltd. v Human 
Facets, LLC, 2013 WL 2896876 at *9 [SDNY 2013] [controlling 
"precedent establishes that jurisdiction over a claim for 
defamation will lie (under CPLR 302[a][1]) only if the 
plaintiff shows that: (1) the defamatory utterance was 
purposefully directed at New York, as opposed to reaching New 
York fortuitously; and (2) the defendant transacted other 
business in New York that was directly connected to the claim 
asserted"]; see also see Talbot v Johnson Newspaper Corp. , 71 
NY 2d 827, 829 [1988] [no jurisdiction over individual who 
participated in phone interview from California]; Trachtenberg 
v Failedmessiah.com 4 F Supp 3d at 204 [reliance on a New York 
source and research through a New York State Court website 
insuf ficient]) . 

Courts, moreover, have repeatedly held that placement of 
defamatory content on the internet and making it generally 
accessible to members of the public does not constitute 
transaction of business in New York even when it is likely the 
material will be read by New Yorkers (see e.g. SPCA of Upstate 
N.Y., Inc., 18 NY3d at 402 [no personal jurisdiction in action 
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based on placement of comments on a website despite the fact 
that defendant had members in New York] ; Best Van Lines, Inc. , 
409 F3d at 250; Rakofsky v The Washington Post, 39 Misc 3d 
1226[A] [Sup Ct, NY County 2013] ["it is insufficient to gauge 
the overall commercial activity of the defendant on its 
website alone, without determining whether such purposeful 
activities in this state were substantially related to the 
defamatory statements-there were no purposeful activities in 
the State as "defendants neither wrote the alleged defamatory 
statements in this state nor did they direct them to our state 
alone" the "statements were posted on the internet with 
potential world-wide accessibility"]). 

In the end, there is no authority for subjecting 
defendants to jurisdiction in New York based on articles 
published outside New York for a non-New York audience. 
Shepherd's phone calls and emails do not allow the court to 
hale her into this forum and McNeilage has zero contacts with 
the State. Potential relationships that the newspaper 
defendants have with other entities are unavailing as no 

purposeful New York contacts are alleged that- are 

substantially related to the defamation . Therefore, there is 
no basis for granting discovery or a hearing/trial limited to 
personal jurisdiction ( Findlay v Deadhead, 86 AD2d 789, 791 


[ 1st Dept 1982] ) . 
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In fact, much of the discovery that plaintiff seeks is 
relevant only if CPLR 302(a) (3) were applicable and it is not 
regardless of how his causes of action are denominated ( see 
Cantor Fitzgerald, L.P. v Paisley, 88-'F3d 152, 157 [2d Cir 

1996] [CPLR 302(a)(2) and (3) inapplicable to injurious 
falsehood and tortious interference with prospective economic 
advantage causes of action as plaintiffs "may not evade the 
statutory exception by recasting their cause of action as 
something other than defamation"]; Reich v Lopez, 38 F Supp 3d 
436, 458-459 [US Dist Ct, SD NY 2014]; cf. Perez v Violence 
Intervention Program, 116 AD3d 601, 602 [1st Dept 2014]; 
Entertainment Partners Group, Inc. v Davis, 198 AD2d 63, 64 

[1st Dept 1993 ] ) . 

Accordingly, it is 

ORDERED that defendants' motion to dismiss is granted and 
the complaint is dismissed in its entirety with costs and 
disbursements to defendants as taxed by the Clerk of the 
Court, and the Clerk is directed to enter judgment 
accordingly. 

This constitutes the Decision, Order and Judgment of the 
Court. 

Dated: January 8, 2016 




SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 

Index No. 

Plaintiff-Appellant, 152656/2014 

-against- 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 

Defendants-Respondents. 

-X 


PLEASE TAKE NOTICE, that the plaintiff appeals to the Appellate 

Division of the New York Supreme Court in and for the First Department, from the 

Decision, Order and Judgment in the above-entitled proceeding granting motion to 

dismiss in favor of the defendants against the plaintiff, Motion No. 002, document 

number 119, entered in the office of the Clerk of the County of New York on the 

12th day of January, 2016,. This appeal is taken from each and every part as well 

as the whole of the Decision, Order and Judgment. 

Dated: New York, N.Y. 

February 2, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Attorney-Plaintiff 
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Levine Sullivan Koch & Schulz LLP 
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Pax: (212) 850-6299 

Email: kbolger@lskslaw.com 
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' Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “77ie Advertiser”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald”), by and through their undersigned attorneys, submit this memorandum 
of law in support of their motion to dismiss the appeal or in the alternative a motion to strike 
Plaintiff-Appellant Roy Den Hollander’s (“Plaintiff’ or “Hollander”) brief and appendix and for 
a stay pending resolution of this motion pursuant to Rule 5528 and Section 2105 of the New 
York Civil Practice Law and Rules and Sections 600.2, 600.10, 600.11, and 600.12 of this 
Court’s Rules. 


PRELIMINARY STATEMENT 

i/iPlaintiffs appeal should be dismissed because it is based on an appendix that includes 
documents not in the record below or in the record but altered by Plaintiff and fails to include 
nearly all of the evidence relied on by Defendants. Alternatively, the brief and the appendix on 
which it is based should be stricken from the record. To prevent undue burden to Defendants, 
Defendants respectfully request that the Court stay this appeal pending resolution of this motion 
or adjourn it to the September Term. 

^ Here, Plaintiff appeals from a judgment dismissing a defamation lawsuit for lack of 
personal jurisdiction over two Australian newspapers and two Australian reporters. Defendants’ 
articles mentioned that Hollander, an anti-feminist men’s rights “advocate,” was to be a lecturer 
in a men’s rights course. Plaintiff sought damages in a New York court for the publication of 
these articles in Australia. The court below (Hon. Jennifer Schecter) found that “defendants have 
very minimal, attenuated New York contacts” and dismissed the suit on jurisdictional grounds. 
Affidavit of Katherine M. Bolger (“Bolger Aff.”), Ex. 1 at 7 (Jan. 8, 2016 Decision and Order). 


i/ Before this Court, Plaintiff, a lawyer who has been warned by the Second Circuit of his 
Rule 11 responsibilities, has filed an appendix that is incomplete and inaccurate. First, the 
appendix, which is certified by Plaintiff as true and accurate, includes documents that were never 
filed in the court below. Second, the appendix includes documents that were filed in the court 
below but that Plaintiff has edited on appeal. Third, the appendix includes an index that is both 
argumentative and violates the Court’s rules. Fourth, the appendix fails to include, as it must, 
necessary exhibits on which Plaintiff should have reasonably assumed Defendants would rely. 
Neither Defendants nor this Court should be required to entertain this appeal on a record whose 
authenticity cannot be credited. Plaintiffs appeal should be dismissed, or alternatively, his brief 
and appendix stricken from the record. 

BACKGROUND 

A. The Defendants 

y/ Advertiser Newspapers is an Australian-based corporation that publishes The Advertiser, 
a newspaper that focuses on news related to South Australia. Bolger Aff, Ex. 2 (Cameron 
Affidavit 3, 6, 7). Tory Shepherd, at all times relevant to this suit, was the Political Editor for 
The Advertiser and is a citizen of Australia who has never been to the State of New York. Id., 

Ex. 3 (Shepherd Affidavit || 1, 2, 16). Defendant Fairfax Media is also an Australian-based 
corporation that publishes The Sydney Morning Herald based out of Sydney, Australia. Id., Ex. 

4 (Coleman Affidavit || 2, 3, 6). At all times relevant to this suit, Amy McNeilage was a 
reporter for The Herald and a citizen of Australia who has never been to the State of New York. 
Id, Ex. 5 (McNeilage Affidavit || 1,2, 9). 

B. ^Plaintiff Roy Den Hollander 

Plaintiff is a self-professed “anti-feminist” who believes that the “feminist” movement is 
a plot to “eliminatef] the rights that the members of a distinct group, such as men, are entitled 
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to.” Id., Ex. 6 (FAC 67, 79). Hollander is convinced that this erosion of men’s rights by 
feminists who he calls, among other things, “witches,” id. ^ 14, means that one of the only 
“remaining sources of power” for men is the right to bear arms, which gives men “a fighting 
chance against unjust state violence,” id. f 79. Otherwise, Hollander hypothesizes, men will be 
“reduced” to living “in protective hamlets surrounded by armed guards and barbed wire where 
females can safely pick out their pleasure for the night and where females’ fears remain 
entombed.” Bolger Aff., Ex. 7 at ECF p.6. 

Spurred by these beliefs, Hollander has filed multiple civil suits alleging that various 
programs he believes favor women are unconstitutional or illegal. He has claimed in litigation 
that feminism is a religion, and, therefore, U.S. government funding of educational institutions 
with women’s studies courses violates the Establishment Clause. See id.. Ex. 8 at 2-28. He 
has also claimed that “ladies’ nights” at New York nightclubs impermissibly “discriminat[e] 
against men,” see id., Ex. 9 at 2, and that the Violence Against Women Act violates the Equal 
Protection Clause, see id., Ex. 10 at 48-55. Plaintiffs complaints along these lines have been 
unsuccessful, see, e.g., Hollander v. Members ofBd. of Regents ofUniv. ofN.Y., 524 F. App’x 
727, 730 (2d Cir. 2013) (“Before again invoking his feminism-as-religion thesis in support of an 
Establishment Clause claim, we expect [Plaintiff] to consider carefully whether his conduct 
passes muster under Rule 11.”); Hollander v. Inst. For Research On Women & Gender at 
Columbia Univ., 372 F. App’x 140, 141-42 (2d Cir. 2010). 

C. The Publications at Issue 

^ Plaintiff s lawsuit targets five articles published in two different Australian publications. 
On January 12, 2014, Shepherd wrote an article reporting that Plaintiff, a “self-professed ‘anti¬ 
feminist lawyer,”’ was one of the lecturers for a planned “men’s rights” course at the University 
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of South Australia. FAC, Ex. C. As a follow up on January 14, Shepherd reported that the 
University had decided against approving the men’s studies courses. Id., Ex. E. On the same 
day, Shepherd also wrote a column related to men’s rights, which never mentions Hollander. Id., 
Ex. H. Finally, on June 18, Shepherd wrote a column discussing this litigation. Id., Ex. F. All 
four Shepherd articles were published in The Advertiser in Adelaide, Australia. 

i /McNeilage wrote just one article, which noted that the University had not approved 
several males studies courses, “some of which were to be taught by hardline anti-feminist 
advocates.” Id., Ex. D. The McNeilage article was published in the Sydney Morning Herald. 


D. The Court’s Decision and Order 

j /On January 8, 2016, the court dismissed Hollander’s lawsuit for a lack of personal 
jurisdiction. See generally Decision and Order. Because Plaintiff’s claims all sounded in 
defamation, the court found that jurisdiction was governed by CPLR § 302(a)(1) of the long-arm 
statute, which required Plaintiff to show that each defendant “transact[ed] any business within 
the state” out of which the cause of action arose. Id. at 5. The court also recognized that this 
section of the long-arm statute is construed “more narrowly” in defamation-related cases. Id. 

y'ihe court held that there was no jurisdiction over any defendant because their “very 
minimal,” id. at 7, contacts in the record below were “not as significant as the few cases” finding 
jurisdiction in these kinds of cases, id. at 6. First, the court recognized “that placement of 
defamatory content on the internet and making it generally accessible” cannot subject 
Defendants to jurisdiction. Id. at 8. At any rate, as the court explained, “The only defamation- 
related contacts with New York were Shepherd’s limited emails” and a phone call to Plaintiff. 

Id. at 7. Moreover, Shepherd never entered New York. Id. McNeilage “had no arguable contact 
whatsoever with New York.” Id. The corporate Defendants too were not subject to jurisdiction 
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based on any relationships with other entities in New York, because the contacts Hollander 
alleged were not “substantially related to the defamation]” claims. Id. at 9. For the same 
reason, there was no need for the court to order discovery on contacts that could not support 
jurisdiction in the first place. “In the end,” the court found, “there is no authority for subjecting 
defendants to jurisdiction in New York based on articles published outside New York for a non- 
New York audience.” Id. 


E. Plaintiffs Appeal 

y'On February 2, 2016, Plaintiff filed a notice of appeal. Bolger Aff, Ex. 11. In his Pre- 
Argument Statement, Plaintiff asserts, without record support, that the court below relied on 
“perjurious affidavits by defendants-respondents that were suborn by their attorney.” Id, Ex. 12 
at TJ11. Plaintiff had previously made the same unsupported allegations in the trial court, which 
the tri^l court did not credit. 1 

* Thereafter, on March 9, 2016, Plaintiff filed proposed statements in lieu of transcripts and 
Defendants’ objections to the same. Id., Exs. 14-15. Prior to the court settling those statements, 
Plaintiff had the record below transferred to this Court. Id ., Ex. 16. 


y ''On 


March 15, 2016, Plaintiff served Defendants with his brief as well as the appendix. 


Plaintiff certified that he “personally compared” his appendix “with the originals on file in the 
office of the Clerk” and that he found them to be “true copies of those originals of the record on 
appeal.” A192. This motion to dismiss the appeal follows. 

ARGUMENT 

Plaintiffs appendix is a collection of unauthenticated, altered, and entirely new 
documents not in the record below and is thus patently insufficient. The deficiencies permeate 


1 Plaintiff also accused Defendants, their counsel, or their agents of hacking into his computer. 
The court did not credit this allegation either. Bolger Aff, Ex. 13. 
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the appendix and cannot be corrected by merely striking discrete portions of the appendix. For 
this reason, Defendants respectfully request that the appeal be dismissed, or in the alternative, 
that Plaintiffs brief and the appendix on which it relies be stricken from the record, and for a 
stay pending the resolution of this motion. This relief is particularly justified in this case because 
Plaintiff, an attorney who has spent scores of pages making unfounded accusations that 
Defendants have submitted “perjurious affidavits,” signed a knowingly false “certification” 
swearing that the intentionally incorrect appendix he submitted to this Court was an accurate 
reflection of the record below. 

L 

THE APPENDIX IS PATENTLY INSUFFICIENT 
FOR THE PURPOSES OF PASSING ON THIS APPEAL 

A. Standards Governing Appendices on Appeal 

i/' The appealing party has the burden of preparing an adequate appendix. Robert B. 
Samuels, Inc. v. Cauldwell-Wingate Co., Inc., 262 A.D.2d 178, 178 (1st Dep’t 1999). The 
Appellate Divisions are “not required to determine an appeal with ... an appendix which [they] 
consider[] inadequate.” E.P. Reynolds, Inc. v. Nager Elec. Co., 17N.Y.2d 51, 54 (1966); see 
also Feigelson v. Allstate Ins. Co., 36 A.D.2d 929, 929 (1st Dep’t 1971) (same). An appendix 
may be deemed inadequate where it contains an incomplete notice of appeal filed in the court 
below, Copp v. Ramirez, 62 A.D.3d 23, 27 (1st Dep’t 2009), necessary evidence presented 
below, Kenan v. Levine & Blit, PLLC, 136 A.D.3d 554, 555 (1st Dep’t 2016), or those parts of 
the record “‘appellant reasonably assumes will be relied upon by the respondent,”’ Wittig v. 
Wittig, 258 A.D.2d 883, 885 (4th Dep’t 1999) (citations omitted). An appendix may also be 
inadequate where the appellant inaccurately describes necessary papers or proceedings below, 
Copp, 62 A.D.3d at 27-28, or fails to follow a court’s rules relating to appendices, Wittig, 258 
A.D.2d at 884-85; accordAguiar-Consolo v. City ofN.Y., 113 A.D.3d 707, 708 (2d Dep’t 2014) 
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(“Since, under the circumstances presented here, the appendix is inadequate to enable this Court 
to render an informed decision on the merits, the appeals must be dismissed”). 

Rule 5528 of the CPLR sets forth the required content of the appendix. The appendix 
must contain “such parts of the record on appeal as are necessary to consider the questions 
involved.” CPLR Rule 5528(a)(5). This includes “those parts [of the record] the appellant 
reasonably assumes will be relied upon by the respondent.” Id. Where counsel do not stipulate 
to authenticity of the record or appendix on appeal, counsel for the appellant must file a 
certification pursuant to CPLR § 2105 certifying that the appendix is accurate. Id., Rule 5532. 
Any appellant who violates these rules may be subject to the imposition of costs or the dismissal 
of the suit. See id.. Rule 5528(e)f'see also Kenan, 136 A.D.3d at 554-55. 


This Court has supplemented these requirements. An appendix “must contain all the 
testimony or averments upon which appellant relies or upon which appellant has reason to 
believe respondent will rely.” 22 NYCRR § 600.10(c)(2). These “must not be misleading 
because of incompleteness or lack of surrounding context.” Id. Moreover, the appendix must 
include “[c]opies of critical exhibits,” which may be omitted only “upon stipulation of the 
attorneys for the parties.” Id. In that case, a copy of a stipulation among counsel excluding 
exhibits shall be included in the appendix. Id. Once compiled, the appellant must prepare an 
“index of the record’s contents, listing and describing each paper separately.” Id. 

§ 600.10(b)(l)(i) (as incorporated through § 600.10(c)(2)). The index relating to exhibits shall 
also “concisely indicate the contents or nature and date, if given of each exhibit and the pages in 
the record where it is reproduced and where it is admitted to evidence.” Id. As with the CPLR, 
this Court’s rules also require that the appellant’s attorney “certify [] to the correctness of the 
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papers.” Id. § 600.10(b)(l)(viii). Failure to abide by these rules “may result in rejection of the 
appendix or ... the imposition of costs.” Id. § 600.10(c)(1). 

B. Hollander’s Appendix Is Patently Insufficient 

Hollander has violated the CPLR and this Court’s rules in compiling his appendix in four 


ways. 


Documents Not In The Record Below . First, Plaintiffs appendix is insufficient 


because it includes documents never presented to the district court below. v for example, the 
appendix includes two unauthenticated documents relating to Plaintiffs alleged plans to teach 
the “men’s rights” course. A95-98. •Plaintiff also includes unauthenticated documents relating to 
alleged contacts that The Herald has with New York. A159-63. These documents, however, 
were never submitted to the trial court in response to Defendants’ motion to dismiss. In fact, one 
of these documents is dated February 13, 2016, over a month after the trial court granted 
Defendants’ motion to dismiss. A160. 

l/lhe appendix also includes other documents not properly a part of the record on appeal. 
/ Plaintiff, for example, includes statements in lieu of a transcript, which he submitted to the trial 
court along with Defendants’ objections. A182-91. Despite Defendants’ objections to much of 
the substance of Plaintiff s statements, Plaintiff never waited for the trial court to settle the 
differences among the statements and objections. People v. Roldan , 96 A.D.2d 476, 477 (1st 
Dep’t 1983) (remanding appeal for settlement of transcript). Thus, including those statements in 
the appendix and relying on them for factual support on appeal is improper. See Appellant’s 
Brief at 7 (citing statement in lieu of transcript). 

/ 2. Documents In The Record Below, But Modified On Appeal . In addition. Plaintiff 


has also included modified versions of documents filed below/For example, Plaintiff included 
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what he called a “List of Perjuries and Omissions by Defendants” in his reply affidavit in support 
of a trial on personal jurisdiction. 2 Bolger Aff., Ex. 17. Plaintiff has included a similar list in his 
appendix. A100-08. In the appendix version, however, he has changed the title of the document 
and added additional content like the new introductory paragraph elaborating on the list. A100. 
He has also added to the list cross-references to other parts of the appendix and edited other parts 
of the list leaving no doubt that he has altered this document. Compare, e.g., Bolger Aff., Ex 17 
at 1 (“Does Advertiser sell products in New York through agents?”) with A100 (“Does 


Advertiser sell its papers and other products in New York through agents?”). '"Additionally, 
several other documents, while similar in substance to those filed in the record below, appear to 
be in a different format from those filed in the trial court and related to this appeal. See, e.g., 
A81-92, A99. As a result, it is simply impossible to tell whether the documents submitted in the 
appendix accurately represent the record before the court or were ever considered by the court. 

J 3. Documents In The Record Below. But Omitted On Appeal . Hollander has also 
failed to include nearly all of the evidence on which Defendants relied on below. The 
Affirmation of Katherine M. Bolger, submitted in support of Defendants’ motion to dismiss, for 
example, included twenty-four exhibits. Bolger Aff., Ex 18. Yet Plaintiff has omitted almost all 
of these exhibits from the appendix, choosing instead to include only the affidavits of Defendants 
(which he alleg es, with no support, are perjurious) and an exhibit to one of those affidavits 
*y/fwhich he also alleges, with no support, is fraudulent). Plaintiff’s omission of exhibits that he 
reasonably should have believed Defendants would rely on violates this Court’s Rules and the 
CPLR: “The omission from the appeal record ... of much of the record before the Supreme 
Court... is not only in violation of the [CPLR] but is highly unprofessional....” 2001 Real 

The trial court did not credit these allegations and denied Plaintiff’s request for 
additional discovery. Decision and Order at 9. 
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Estate v. Campeau Corp. (U.S.), Inc., 148 A.D.2d 315, 316 (1st Dep’t 1989); see also CPLR 
Rule 5528(a)(5); 22 NYCRR § 600.10(c)(2). 

4. Plaintiff’s Deficient Index . Hollander has also improperly compiled his index. 22 

/ 

NYCRR § 600.10(c)(2). Firs t, Plaintiff’s index does not indicate where the do cuments were 
submitted in the proceeding below. See generally A i-iv. Making matters worse, rather than 
complying with this Court’s rules prohibiting misleading descriptions of documents, Plaintiff has 
on several occasions chosen to mischaracterize documents below. 22 NYCRR § 600.10(c)(2). 
l /For example, he describes one exhibit submitted by Defendants as the “Forgery of the 
McNeilage article ....” Aii. That article is not only not a forgery; the trial court never found it 
to be a forgery. Moreover, he describes documents never before the trial court inaccurately.'^'Fctf 
example, Hollander describes unauthenticated printouts of websites as showing employment 
profiles of “correspondentfs]” for The Herald. See Aiii. In fact, those documents indicate only 
that those individuals had done freelance work for The Herald. A159-62. Plaintiff’s 
argumentative index further undercuts the adequacy of the appendix. 

C. The Appeal Should Be Dismissed, or, Alternatively, 

Plaintiffs Brief and Appendix Should Be Stricken 

Hollander certified that he “personally compared” the documents in the appendix with 
originals in the record and that they were “true copies of those originals.” A192. They are not 
and thus Plaintiffs appeal should be dismissed or his brief and appendix should be stricken. 

This Court has not hesitated to dismiss appeals based on insufficient appendices. Just 
this year, in fact, this Court dismissed an appeal where the plaintiff had failed to submit the 
motion papers and a single evidentiary exhibit. Kenan, 136 A.D.3d at 555. Here, Plaintiff has 
failed to submit scores of documents submitted by Defendants below and added, without 
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explanation or notice, several others—not to mention altering other filings below. Simply, the 
appendix cannot be reasonably relied on. Id. 

Even setting aside the nature of the documents themselves, this Court has also dismissed 
appeals where appellants have inaccurately represented the action below. For example, in Copp 
v. Ramirez, this Court dismissed an appeal in part because the notice of appeal did not “contain 
an accurate description” of the order dismissing the plaintiff’s action. 62 A.D.3d at 27-28.Wlere, 
Plaintiff alleges in his Pre-Argument Statement (again, without record support) that the court’s 
decision is based on perjurious affidavits. A2. He made that same argument to the trial court, 
but the court chose not to credit that allegation, choosing instead to rely on the affidavits 
submitt^d b^-Defendante. A8-10. Along the same lines, Plaintiff’s added gloss to several of the 
documents in the index makes the appen dix arg ume ntative and untrustworthy. For these reasons 
too, Plaintiff’s appeal should be dismissed, or alternatively, his brief and appendix stricken. 

II. 

THIS COURT SHOULD STAY PROCEEDINGS PENDING 

RESOLUTION OF DEFENDANTS’ MOTION TO DISMISS THE APPEAL 

Pursuant to the Court’s inherent power, Defendants respectfully request that this Court 
stay all proceedings in this appeal pending resolution of Defendants’ motion or, alternatively. 
Defendants request that the appeal be adjourned to the September Term. ‘“[Cjourts have the 
inherent power, and indeed responsibility, so essential to the proper administration of justice, to 
control their calendars and to supervise the course of litigation before them.’” Catalane v. Plaza 
400 Owners Corp., 124 A.D.2d 478, 480 (1st Dep’t 1986) (citations omitted). This inherent 
power should be exercised here to stay these proceedings and prevent the waste of judicial 
resources and the resources of the parties to this lawsuit. 

Plaintiff—not Defendants—carries the responsibility of providing this Court with an 
adequate appendix. Robert B. Samuels, Inc., 262 A.D.2d at 179. He has clearly failed to do so 
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for all the reasons explained above. Defendants have raised multiple, independent reasons as to 
why this appeal should be dismissed altogether in light of Plaintiff’s deficient appendix. Indeed, 
because the auth enticity of the entirety of the appendix is seriously in question, Defendants will 
have to create an entirely new appendix to defend this appeal. Thus, were Defendants forced to 
proceed while this motion is pending, they will incur much of the harm that they are attempting 
to avoid now. Moreover, a delay in the appeal will not prejudice Plaintiff nor could Plaintiff 
show otherwise as this lawsuit has already been pending for well over a year. 

For these reasons, this appeal should be stayed pending the resolution of this motion. 
Alternatively, should the Court not grant Defendants a stay in this matter, Defendants 
respectfully request that the Court adjourn the appeal until the September Term to give 
Defendants enough time to prepare a proper appendix and brief in lieu of relying on Plaintiffs 
deficient appendix. 
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CONCLUSION 


For each and all the foregoing reasons, Defendants respectfully request that this Court 
dismiss the appeal or, alternatively, strike from the record Plaintiffs opening brief and the 
appendix. Defendants further request a stay pending resolution of this motion. Alternatively, 
Defendants request that this appeal be adjourned for the September Term to provide them with 
sufficient time to prepare an adequate appendix. 

Dated: April 1, 2016 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 



321 West 44th Street, Suite 1000 


New York, NY 10036 
Telephone: (212) 850-6100 
Facsimile: (212) 850-6299 
kbo!ger@lskslaw. com 

Counsel for Defendants 
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Preliminary Statement 


“There can be no equal justice where the kind of [appeal] a man gets depends on the 
amount of money he has.” Griffin v. III., 351 U.S. 12, 19 (1956)(Justice Hugo Black) 
(substituting the word “appeal” for “trial”). 

Defendants-Appellees’ law firm is a major national media-firm that in this case is 
effectively representing Rupert Murdoch’s News Corp and another multi-billion dollar global 
company—Fairfax Media Publications Pty Ltd. (“Fairfax”). (News Corp owns Advertiser 
Newspapers Pty Ltd. (“Advertiser”) and considers Advertiser a “segment” of its corporation in 
News Corp’s 10-KFiling, August 14, 2014, Plaintiff-Appellant’s Brief (“Br.”) at 47-48). 

I am the Plaintiff-Appellant, Roy Den Hollander (“Den Hollander,” which is my last 
name). I am 68 years old, a semi-retired sole-practitioner attorney, who earned all of $35,000 
last year thanks, in part, to the typical PC ad hominem attacks of lawyers such as Katherine M. 
Bolger (“Bolger”) and her clients, the Defendants-Appellees (“Defendants”). I do not believe it 
is fair to grant a couple of billion-dollar corporations any additional advantage then they already 
have by saddling me with unnecessary expenses in order to create a precedent that only the rich 
can appeal to this Court and that the barely middle-class must lose by default. 

Bolger submitted in her motion to dismiss in the lower court 496 exhibit pages of mainly 
irrelevant documents. (Doc. No. 46). To put all of her pages in my Appendix would have cost 
around $5,000 for printing, which I could not afford, rather than the $2,000 I spent on printing 
the relevant documents. Bolger’s intention was, and is, to price me out of this appeal. Bolger’s 
496 pages, some of which were not even searchable as required by the lower court’s e-filing 
rules, included pictures of fire, screaming men, and other bizarre matter that had nothing to do 
with the lower court’s decision. The lower court’s decision relied on the affidavits of Defendants 
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to rule that personal jurisdiction did not exist. (Order at 2-4, 7, 9; A-8-10, 13, 15, Doc. No. 119). 
Bolger even admits that the lower court “reified] on the affidavits submitted by Defendants.” 
(Bolger Mem. at 11). All of Defendants’ affidavits and Bolger’s affirmations are in the 
Appendix. (A-109-144). 

Adding Bolger’s superfluous documents will, in effect, result in the entire record on 
appeal. Such a request makes a mockery of the Judicial Advisory Committee’s aim to make the 
appendix method the principal method for an appeal when it amended CPLR 5528 in 1963. 

David D. Siegel, Practice Commentaries C5528:1. 

Additionally, most of Bolger’s exhibits that are not in the Appendix argue that I am not 
PC or not a Feminist. That, of course, depends on the definitions used, but regardless of the 
definitional issue, I will go her one better—I am a volunteer on Trump’s campaign. So if this 
Court believes that a person’s political beliefs determine how it will decide, then there’s not 
much I can do other than to seek justice in the Court of Appeals. 

Background 

I am not going to waste this Court’s time by refuting all the lying, prevaricating, and 
dissembling comments that Bolger employs in her attempt to bias this Court against me in her all 
too familiar strategy of litigation by personal destruction. 

Bolger submitted to the lower court on three different occasions a forged document by 
deleting a material part of one of the articles at issue in this case. (Br. at 6-7; A-145-146, Doc. 
No. 9 Ex. 5(A), Doc. No. 46 Ex. 5(A), Doc. No. 114 Ex. 5(A) and 9(A)). Bolger falsely claims 
there is “no support” in the record that the version of McNeilage’s article submitted by her was a 
forgery. (Bolger Mem. at 9). However, a simple comparison of the article as published on the 
Internet (A-93-94, Doc. No. 15), which is part of the record, and the article submitted three times 
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by Bolger shows she deleted a material portion of the article—that’s forgery. The portion 
deleted was material to showing common-law malice, which is an element of injurious 
falsehoods and tortious interference alleged in the complaint. 

Bolger also clearly suborned perjury by her clients (A-100-108), and knowingly violated 
the Supreme Court’s rules by filing a number of unsearchable PDF documents (Doc. No. 46) in 
order to cheat her way to victory in the lower court—she is not exactly in a position to make 
personal attacks. 

My business for over 30 years has been lawyering, which includes researching the law, 
drawing conclusions about the law, and presenting such research and conclusions in written and 
oral form to laypersons, other attorneys, and the courts. These are the products and services that 
I sell, and they are what I was selling to the University of South Australia (“University”) before 
Bolger’s clients pulled a Joseph McCarthy. 

I had prepared a course section titled “Males and the Law” as part of the “Facts and 
Fallacies of Male Power and Privilege” course, which was one of eight graduate courses to be 
taught in the newly formed Male Studies Program at the University. My section, which was to 
be taught online from New York, was an abridged version of how the law in America and 
England treated the two sexes differently since the Industrial Revolution. This history of the law 
was based on law review articles from the 1800s to the early 2000s; recent civil rights cases; 
studies of U.S. criminal sentencing guidelines; various newspaper articles; recent changes in self- 
defense laws; and the writings of Prof. Howard Zinn. The section was copyrighted. 

Two articles in a series of articles published in New York via Advertiser and Fairfax’s 
websites, see Firth v. State, 98 N.Y.2d 365, 370 (2002)(state making document available on its 
website constituted publication), disparaged my work product, the “Males and the Law” section, 
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and resulted in the University canceling six of the eight graduate courses of which one was the 
course that included my section for which I would have been paid. Defendant Shepherd and 
Defendant McNeilage each authored one of the two articles both of which named me. Defendant 
Shepherd also published another three articles of which the last two contained most of her 
personal attacks against me. Her last article named me, and her second to last article clearly 
indicated me by referring to her first article that had named me. (Bolger’s Affirmation Exhibits, 
Doc. No. 46 Ex. 3(C) and 3(D)). 

I brought causes of action against all Defendants for injurious falsehoods and tortious 
interference with prospective contractual relations. Additionally, I sued only Defendant 
Shepherd for libel. (First Am. Verified Compl. A-17-76, Doc. No. 11). In a hearing before 
Justice Tingling, I made a standing motion requesting a discovery trial on the issue of personal 
jurisdiction because a modicum of research on the Internet of periodicals of general circulation 
showed Defendants, over two sets of affidavits, had repeatedly committed perjury and omitted 
material information concerning their contacts with New York. The Addendum to my Reply in 
that motion (Doc. No. 111 at 25-30) listed some of those perjuries, omissions, and possible 
discovery questions. 

That Addendum (Doc. No. 111 at 25-30) is presented in the Appendix (A-100-108) with 
a few explanatory additions for understanding the document that were not included in the Reply 
because in the context of the Reply, the explanatory notes were not needed. To the title of 
“Addendum: List of Perjuries and Omissions by Defendants” was added “concerning 
respondents’ contacts with New York”; just below the title, a tenninology key was added that 
stated ‘“1st Aff.’ refers Bolger’s First Affirmation that presents Respondents first set of 
affidavits and ‘2nd Aff.’ to Bolger’s Second Affirmation. Each falsehood includes discovery 
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questions that the lower court prevented from being asked because it denied discovery;” and to a 
discovery question, “Does Advertiser sell products in New York through agents?” was added 
does it sell “its paper and other,” products. As for the exhibit references in the Addendum, (Doc. 
No. 111 at 25-30), they were changed so as to cite to the Appendix page locations of those 
exhibits; otherwise, how would this Court be able to find them without wasting time. 

Bolger alleges there were other changes or additions to the Addendum, but she fails to 
cite to them. (Bolger Mem. at 9). If she had other accusations of changes or additions, she 
should have specified them in her memorandum so that I would have had the opportunity to 
respond. Bolger’s memorandum, as this Court in effect stated on April 1 st , had obviously been in 
the works for a period of time. Bolger actually had the time from March 15 th , when my Brief 
and Appendix were personally served (Ex. B) and she responded to the oral argument request 
(Ex. C), to April 1 st , when she filed her motion to dismiss the appeal. She also clearly had the 
resources of a major law firm to specify all her objections to the list of her clients’ perjuries and 
omissions. By not doing so, she waived those objections. 

Bolger is well aware of that list and all the accusations I made throughout my papers in 
the lower court of her clients’ perjuries and omissions under oath, yet she falsely claims there is 
no support in the record indicating her clients committed such. (Bolger Mem. at 9). 

The lower court denied my request for discovery on personal jurisdiction and concluded 
that all the causes of action were for libel and that personal jurisdiction under libel did not exist. 

The Notice of Appeal was filed on February 2, 2016, and on the same day, I served on 
Bolger my version of a “Statement in lieu of stenographic transcripts]” before Justices Tingling 
and Schecter because the one hearing before each Justice was not recorded. (Ex. D, mail 
receipt). On February 11, 2016, Bolger’s paralegal served Bolger’s request that the lower court 
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reject my statement, and if it did not, then Bolger listed her objections to my statement. (Ex. E). 
On March 9, 2016,1 went to the lower court’s clerk’s office to submit Bolger’s and my 
statements but was told I must file them electronically, which I did. (Doc. Nos. 127-130). As of 
the date of this Opposition, the lower court has not settled a statement in lieu of stenographic 
transcript. 


Argument 

Bolger’s strategy with her motion to dismiss my appeal or strike my Brief and Appendix 

is clear—she wants to make my printing costs so prohibitively expensive that she will win by 

default. Her motivation is also clear—she wants to hide from this Court the perjuries and 

omissions of her wealthy clients, her aiding in such perjuries and omissions, and her submitting 

on three separate occasions a forged document to the lower that had material value to my case. 

It was the growing concern over the high and continually increasing cost of printing 

entire records on appeal and the use of it by “deep-pockets” to deter appellate review that led to 

the appendix system in the first place. The Court of Appeals in E. P. Reynolds, Inc., v. Nager 

Electric Company, Inc., 17 N.Y.2d 51, 55 (1966) stated: 

We note that the appendix system was adopted in New York after extended study 
indicated the need to reduce the cost of printing records on appeal. ( Second 
Preliminary Report of Advisory Comm, on Practice and Procedure [N. Y. Legis. 

Doc., 1958, No. 13], pp. 344-347; Eleventh Annual Report of N. Y. Judicial 
Council, 1945, pp. 414-416.). 

In accordance with this policy, paragraph 5 of subdivision (a) of CPLR 5528 
provides that an appellant’s appendix shall contain “only such parts of the record 
on appeal as are necessary to consider the questions involved, including those 
parts the appellant reasonably assumes will be relied upon by the respondent.” 

Since the lower court relied on the affidavits of Bolger’s clients, as she admits (Bolger 

Mem. at 11), and her affirmations, all of which are in the Appendix (A-109-144), to rule that 

personal jurisdiction did not exist, ( Order at 2-4, 7, 9; A-8-10, 13, 15, Doc. No. 119), it was 
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reasonable to assume she had what was necessary to oppose the appeal. But that would mean 
Bolger’s multi-billion dollar clients would not be able to make my appeal so costly that I would 
have to default, which, of course, was one of the key reasons for Bolger including so many 
extraneous exhibits in the court below. 

The Court of Appeals noted in E. P. Reynolds, Inc. that 

The draftsmen assumed that the main practice problem would be the printing of 
appendices that were too extensive rather than too attenuated. Thus, while the 
provision for sanctions in subdivision (e) of CPLR 5528 allows the court to 
“withhold or impose costs” for “any failure to comply with subdivision (a), (b) or 
(c)” (see 7 Weinstein-Kom-Miller, N. Y. Civ. Prac., par. 5528.03, p. 55-208 
[1965]), the draftsmen assumed that the power would be exercised “if 
unnecessary parts of the record are printed;” ( Second Preliminary Report of 
Advisory Comm, on Practice and Procedure [N. Y. Legis. Doc., 1958, No. 13], p. 

354 . . .). This, of course, is the situation in which sanctions are most useful. 

The most effective guarantee against an inadequate appendix, of course, is an 
attorney’s desire to supply the court with all material necessary to convince it to 
adopt his client’s position. And with the tactical and practical risk of omission so 
great, the main danger to be guarded against, in the view of the draftsmen, is the 
too verbose rather than the too cryptic appendix. 

Those reasons for the appendix method of appeal, however, do not serve Bolger’s 
objective to win by default rather than on the merits. Therefore, she calls for dismissal of the 
appeal or striking of my Brief and Appendix, which would in effect result in this Court affirming 
the lower court’s dismissal because I cannot afford the printing costs that Bolger is trying to levy 
against me. 

A merits disposition based solely on a defective appendix, however, will not be 
permitted. E.P. Reynolds, Inc., 17 N.Y.2d at 55. The appeal in Reynolds had originally sought a 
reversal on the ground of the insufficiency of the evidence. Of a trial transcript in Reynolds of 
close to 1,000 pages, the appendix reproduced only 13. The Court of Appeals held that even an 
appendix as defective as that would not justify a merits decision. 
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To hold otherwise would inevitably decrease the value to be derived from an 
appendix by encouraging the inclusion of material unnecessary to the questions 
sought to be reviewed. In the final analysis, an unnecessarily extended appendix 
proves as burdensome as one which is too short. E. P. Reynolds, Inc. v. Nager 
Elec. Co., 17 N.Y.2d 51, 55 (1966). 

Bolger and her clients are not without a remedy. They can submit the additional 
documents that comprise most of their lower court exhibits as their own appendix, which her 
clients could easily afford. Of course, by doing so she may incur sanctions under CPLR 5528(e). 
Bolger’s Objections 

Throughout Bolger’s objections, she is either nit-picking or exaggerating in order to 
increase my cost to a prohibitive level. 

Bolger alleges that certain documents in my Appendix are “unauthenticated,” (Bolger 
Mem. at 2, 5, 8, 10), even though there was never a trial on personal jurisdiction. In effect, 
Bolger is arguing that I was required to present in the lower court “admissible evidence” that 
Defendants had sufficient contacts with New York. A plaintiff need not establish prima facie 
jurisdiction under CPLR 302 before disclosure may be allowed in a hearing pursuant to CPLR 
3211(d)—a hearing that never occurred in this case. CPLR 3211(d) “protects the party to whom 
essential jurisdictional facts are not presently known, especially where those facts are within the 
exclusive control of the moving party [Defendants]. The opposing party [Plaintiff] need only 
demonstrate that facts ‘may exist’ whereby to defeat the motion.” Peterson v. Spartan 
Industries, Inc., 33 N.Y.2d 463, 466 (1974). 

The documents found on the Internet concerning Defendants’ contacts with New York 
point to further infonnation that is exclusively within Defendants’ control and possession, such 
as why the business address of the Chainnan of Advertiser is at News Corp on Sixth Avenue; 
does News Corp treat Advertiser as a mere department; the number of New Yorkers Advertiser 
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and Fairfax contract with to sell their online papers and other products and services; the extent of 
Advertiser and Fairfax’s solicitations for customers in New York; the nature of Advertiser and 
Fairfax’s partnerships with other companies to further their media operations, including 
companies in New York; and are Fairfax’s independent contracting reporters in New York really 
independent contractors or employees under New York law. Without discovery, it was 
impossible for me to answer these questions and many more; however, the Internet data from 
newspapers and periodicals of general circulation, CPLR 4532, made a “sufficient start,” 
showing that my assertion of jurisdiction was “not frivolous. 1 Peterson , 33 N.Y.2d at 467. 

Despite Bolger’s over-hyped-exaggerations of a defective Appendix, she really only 
makes picayune, irrelevant objections to a small number of specific documents, and then tries to 
spin-off of those few documents the false conclusion that such “deficiencies permeate” the 
Appendix. (Bolger Mem. at 5-6). Bolger is a partner in a major national media-firm, yet she and 
her associates employ the short-cut of failing to specify all the documents they allege result in a 
defective Appendix. Rather, they rely on a few “anecdotes, and stitch them into a . . . creation 
that mimics valid inquiry.” Pathetic bid for victimhood by portraying women as villains, Tory 
Shepherd, January 14, 2014, (A-87). 

Bolger objects to the inclusion of the following documents in the Appendix: 

1. The University’s “Information Sheet” on the Males Studies program (A-95-96) of which 
Defendants were well aware, since Defendant Shepherd had obtained a copy of it and 
wrote about it in her article titled University of South Australia gives controversial Male 
Studies course the snip, January 14, 2014, (A-84, Bolger Doc. No. 46 Ex. 3(B)(“An 
information sheet on the Male Studies course ....”). In the court below, this 
“Information sheet” was also referred to in the First Amended Complaint at 38 (A-25, 

'All the documents submitted in the lower court by me were either part of my verified complaints or affidavits. 
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Doc. No. 11) and the Opposition Affidavit to Defendants’ Motion to Dismiss at ^ 12(a) 
and 205 (Doc. No. 48). So where is the surprise; where is the prejudice? 

2. Publicly available Internet data about two correspondent reporters located in New York 
that Defendant Fairfax uses to source stories. (A-159-162). This Court can take judicial 
notice of such because an appellate court may take judicial notice of matters not in the 
record on appeal in order to support a reversal of the lower court’s decision. See, e.g. 
Zouppas v. Yannikidou, 16 A.D.2d 52, 54 (1 st Dept. 1962). 

3. The agreement between the University and me that was the very basis for my creating 
and agreeing to teach the “Males and the Law” section with which Defendants interfered 
giving rise to the causes of action. (A-97-98). The arguments in the lower court swirled 
around what that agreement created through 131 documents and four motions. Bolger 
cannot seriously assert that by including it in the Appendix she was taken by surprised or 
was somehow prejudiced. 

4. The opposing statements in lieu of a transcript. (Doc. Nos. 127-130). Since both sides 
are presented but disagree, it is clear there exist factual issues over what took place at the 
two hearings—issues this Court may or may not consider material. As of the date of this 
Opposition, the lower court has not settled the statements. 

Bolger objects to the form but not the substance of the following documents: 

1. Bolger alleges that the articles by Shepherd and McNeilage have been edited but doesn’t 
say how. (Bolger Mem. at 9). The two articles at A-81-85 appear as they did in Bolger’s 
Second Affirmation Exhibit 3(A) and 3(B) of Shepherd’s Second Affidavit, Doc. No. 46 
Ex. 3(A) and 3(B) —that is Bolger’s Affirmation not mine! The article at A-86-88 is 
how it appears in Bolger’s Second Affirmation Exhibit 3(C), Doc. No. 46 Ex. (C), but for 
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some computer copying reason “News” at the top is in italics in the Appendix. The 
article at A-89-92 is the article that appears on the Internet and is substantively identical 
to that submitted in the lower court by both Bolger’s Second Affirmation Exhibit 3(D), 
Doc. No. 46 Ex. (D), and my First Amended Verified Complaint’s Exhibit F, Doc. No. 
17. Documents on the Internet appear different in format and advertisements depending 
on the browser used to view them, but the substance remain the same. Even the articles 
submitted by Bolger appear differently in different submissions. For example, compare 
her submissions at Doc. No. 46 Ex. 3(A) and 3(B) with her Doc. No. 71 Ex. 3(A) and 
3(B). Bolger is trying to use this well-known fact about the Internet to assert I 
intentionally tried to mislead this Court. Her argument is neither logical nor accurate— 
but hypocritical. 

5. The email from Defendant Shepherd to me (A-99) is also substantively identical to that 
submitted in the lower court but because of different browsers, it looks different. (Doc. 
No. 96). Bolger also duplicitously used a “see e.g." cite to imply there are other 
examples that make the Appendix defective, but, once again, she does not specify. 
(Bolger Mem. at 9). 

Bolger’s objection that I failed to include necessary documents for her appeal was dealt with 
above at pages 1-2, 6-8. 

Bolger’s objections to the Appendix Index: 

1. Bolger objects that the forged document that she submitted to the lower court on three 
different occasions is titled “Forgery of the McNeilage article by attorney Bolger in her 
First Affirmation at Exhibit 5(A), her Second Affirmation at Exhibit 5(A) and her 
Affirmation in opposition to discovery at Exhibits 5(A) and 9(A),”—but that is what it is. 
(A-145-146, Doc. No. 9 Ex. 5(A), Doc. No. 46 Ex. 5(A), Doc. No. 71 Ex. 5(A) and 
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9(A)). Forgery is the crime of altering a written instrument so that it appears to be 
authentic. See N.Y. Penal § 170.05. Bolger swore three times under penalty of perjury 
that the exhibits of McNeilage’s article were “true and correct cop[ies]”—they were not. 
(Bolger’s Affirmations, Doc. No. 9 If 6, Doc. No. 45 If 6, and Doc. No. 70 6 and 10). 

The forgeries created by Bolger deleted a chart prominently displayed as part of the 
original article that was published online. (A-93, Doc. No. 15). The chart is evidence of 
common-law malice by McNeilage when she wrote her article. Common-law malice is a 
material element of injurious falsehoods and tortious interference. By deleting the chart, 
Bolger eliminated evidence of common-law malice, which assisted her in arguing that the 
only cause of action was libel of a minor public figure that requires constitutional malice. 

2. As for Bolger’s objection that Laura Parker and Andrew Purcell are not “correspondents” 
for Fairfax’s newspaper the Sydney Morning Herald but freelancers, (Bolger Mem. at 
10), this seems to be a distinction without a difference. The bylines on their articles for 
the Herald are their names, not Laura Parker or Andrew Purcell Freelance Journalists. 
Further, this Court can take judicial notice of the public Internet information indicating 
these two are correspondents for the Herald. See, e.g. Zouppas v. Yannikidou, 16 A.D.2d 
at 54 (judicial notice of matters not in the record). 

3. Bolger attacks the Appendix Index for “not indicating] where the documents were 
submitted” in the lower court. (Bolger Mem. at 10). However, “[t]he specification in 
rule 235 that the index . . . contain a reference to the pages where a motion for a dismissal 
of the complaint or for the direction of a verdict appears is omitted.” McKinney’s 
Legislative Studies and Reports, CPLR 5528, Subd. (a). 
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Bolger also argues for a merits determination by dismissing the appeal or striking my 
Brief and Appendix because my Pre-Argument Statement states the lower court’s decision on 
personal jurisdiction was based on her clients’ “perjurious affidavits.” (Bolger Mem. at 11). As 
Bolger admits, the lower court based its decision on Defendant’s affidavits, and did not “credit” 
the allegations of perjury. (Bolger Mem. at 11). I may be wrong, but I always thought that the 
purpose of an appeal was to challenge a lower court’s decision on issues believed to have been 
wrongly decided. In this appeal, I am arguing, in part, that the lower court’s decision denying 
personal jurisdiction was wrong because it was based on Defendants perjurious and misleading 
affidavits, which is what I also argued below. Bolger, however, asserts that to challenge on 
appeal a lower court’s decision on a pertinent issue is grounds to dismiss the appeal. (Bolger 
Mem. at 11). 

In her Pre-Argument objection, Bolger also claims that my assertions of perjury by her 
clients are “without record support.” (Bolger Mem. at 5, 11). That is false. The Appendix 
provides documents that show her clients repeatedly lied under oath about their connections with 
New York. Such documents were submitted to the lower court, usually on more than one 
occasion, and are in the lower court’s records at Doc. No. 49-52, 57, 60, 61, 85-89, 92, 95, 116. 
This Court has the authority to review the documents in the Appendix to detennine whether 
Defendants’ lied, prevaricated, and dissembled in their affidavits, which is why those documents 
are in the Appendix. 

One final point, according to this Court’s Rules of Procedure § 600.2(a)(8)(d)(l), “oral 
argument will not be heard” on motions such as Bolger’s request to dismiss the appeal or strike 
my Brief and Appendix, (Bolger Mem. at 13). Yet, on April 1, 2016, in this Court, Bolger was 
pennitted to orally argue her motion in which she frequently referred to some of the 18 
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Exhibits—comprising over 200 pages, that she submitted with her motion to dismiss or strike. I 
was handed those exhibits and her memorandum in the lobby of this Court on that same day just 
before she made her application for an interim stay to which she had notified me that I was 
required to attend. (Ex. F). I asked her, “Couldn’t you have sent this to me?” She replied “No!” 
Had she sent those papers to me, I would have had time to review them. Clearly, she once again 
arranged to secure to her and her clients another unfair advantage even in violation of this 
Court’s stated procedures of no oral argument on such motions. 

Conclusion 

In all her objections, Bolger has betrayed a remarkable instinct for the capillaries and 
exaggeration. She has wasted this Court’s time in an effort to make the cost of appealing 
prohibitively expensive, so she can win by default; otherwise, she would have contacted me in an 
effort to informally resolve her objections—she did not. Her motion should be denied. 


Dated: April 7, 2016 

/s/ Roy Den Hollander 
Roy Den Hollander 
Pro se Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on May 3, 2016. 


PRESENT: Hon. Angela M. Mazzarelli, Justice Presiding, 

David Friedman 
Richard T. Andrias 
Karla Moskowitz 

Marcy L. Kahn, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al., 

Defendants-Respondents. 


X 


X 


M-1708 

Index No. 152656/14 


An appeal having been taken from an order of the 
Supreme Court, New York County, entered on or about January 12, 
2016, and said appeal having been perfected. 

And defendants-respondents having moved to dismiss the 
appeal, or in the alternative, for an order striking plaintiff- 
appellant's brief and appendix, for certain costs and to adjourn 
the appeal to the September 2016 Term, 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon. 

It is ordered that the motion is granted to the extent 
of directing plaintiff-appellant to file a supplemental appendix, 
at his own expense, which shall include all exhibits attached to 
the Affirmation of Katherine M. Bolger submitted with defendants' 
motion to dismiss. Plaintiff-appellant is directed to serve and 
file said supplemental appendix on or before July 11, 2016. 

Page 163 of plaintiff-appellant's appendix is deemed stricken 
and judicial notice is taken of the documents reproduced on 
pages A.159-162 of said appendix. The motion is otherwise 
denied. The appeal will be maintained on this Court's calendar 
for the September 2016 Term. 

ENTER: 



CLERK 
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ROY DEN HOLLANDER, 

Plaintiff-Appellant, 


New York County 
Ind. No. 152656/2014 
Hon. Jennifer Schecter 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants-Appellees. ' 
. x 


MEMORANDUM OF DEFENDANTS TORY SHEPHERD, 
ADVERTISER NEWSPAPERS PTY LTD., AMY McNEILAGE, 
FAIRFAX MEDIA PUBLICATIONS PTY LIMITED IN SUPPORT 
OF MOTION TO DISMISS THE APPEAL 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 


Katherine M. Bolger 

321 West 44th Street, Suite 1000 

New York, NY 10036 

(212) 850-6100 

kbolger@lskslaw.com 


Counsel for Defendants 





Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and 
Fairfax Media Publications Pty Limited (together, “Defendants”), by and through their 
undersigned attorneys, submit this memorandum of law in support of their motion to dismiss the 
appeal of Plaintiff-Appellant Roy Den Hollander (“Plaintiff’ or “Hollander”) pursuant to Rule 
5528 and Section 2105 of the New York Civil Practice Law and Rules and Sections 600.2, 
600.10, 600.11, and 600.12 of this Court’s Rules. 

This appeal should be dismissed outright. Plaintiff knowingly disregarded this Court’s 
May 3, 2016 order requiring that he remedy his original and inadequate appendix by filing the 
exhibits attached to the Affirmation of Katherine M. Bolger in support of Defendants’ motion to 
dismiss the First Amended Complaint. Instead of complying with this order, Plaintiff filed just 
four of the required twenty-four exhibits, along with additional exhibits of his own on which he 
apparently intends to rely. It is time to apply the doctrine of enough is enough and dismiss this 
appeal outright. 

BACKGROUND 1 

A. The IAS Court’s Decision and Order 

On January 8, 2016, the IAS court dismissed Hollander’s defamation lawsuit against four 
Australian defendants for a lack of personal jurisdiction. See generally Affirmation of Katherine 
M. Bolger (“Bolger Affi”), Ex 1. Because Plaintiffs claims all sounded in defamation, the court 
found that jurisdiction was governed by CPLR § 302(a)(1) of the long-arm statute, which 
required Plaintiff to show that each defendant “transacted] any business within the state” out of 
which the cause of action arose. Id. at 5 (internal marks and citation omitted). The court also 

1 Additional factual background is set out in further detail in D efend ants ’ first motio n to d ismiss 
the appeal, filed with this Court on April 1, 2016. Affirmation of Katherine M. Bolger, Ex. 4 at 
2-5. 





recognized that this section of the long-arm statute is construed “more narrowly” in defamation- 
related cases. Id. 

The court held that there was no jurisdiction over any defendant because their “very 
minimal” contacts in the record below were “not as significant as the few cases” finding 
jurisdiction in these kinds of cases. Id. at 6-7 (internal marks and citation omitted). “In the end,” 
the court found, “there is no authority for subjecting defendants to jurisdiction in New York 
based on articles published outside New York for a non-New York audience.” Id. at 9. 

B. Procedural History in This Court 

On February 2, 2016, Plaintiff filed a notice of appeal. Bolger Affi, Ex. 2. A month 
later, on March 15, 2016, Plaintiff served Defendants with his brief as well as the appendix on 
appeal, which largely omitted the exhibits on which Defendants relied in support of their motion 
to dismiss the First Amended Complaint. See generally Appendix. 

On April 1, 2016, Defendants brought a motion to dismiss the appeal or strike Plaintiffs 
brief and appendix because the appendix, certified as containing accurate copies of filings in the 
record below, “include[d] materials not in the record below while excluding papers upon which 
the Appellees may reasonably rely.” Bolger Affi, Ex. 3. Those excluded papers were the 
“twenty-four exhibits” attached to the Affirmation of Katherine M. Bolger and “submitted in 
support of Defendants’ motion to dismiss” the complaint in the supreme court. Id., Ex. 4 at 9. 

In opposition, Plaintiff admitted that his appendix contained documents not in the record 
below and documents in the record below but altered by him on appeal and further admitted that 
it omitted many of the “496 exhibit pages” attached to the Bolger Affirmation submitted in 
support of the motion to dismiss below. Id. , Ex. 5 at 1-2, 9-12. Plaintiff nevertheless asserted 
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that the objections to the appendix were “nit-picking” and that he “could not afford” to print an 
appendix with Defendants’ exhibits and thus should be excused from doing so. Id, Ex. 5 at 1, 8. 

C. The Order 

In light of Defendants’ motion to dismiss the appeal, on May 3, 2016, this Court ordered 
Plaintiff, by July 11, 2016, “to file a supplemental appendix, at his own expense, which shall 
include all exhibits attached to the Affirmation of Katherine M. Bolger submitted with 
defendants’ motion to dismiss,” in addition to striking a document from the appendix itself and 
taking judicial notice of four pages of the appendix. Id ., Ex. 6. 

D. Plaintiffs Supplemental Appendix 

On the afternoon of July 8, Plaintiff served the supplemental appendix on Defendants’ 
counsel. See generally Supplemental Appendix (“SA”). Rather than including “all exhibits” 
attached to the Bolger Affirmation submitted in support of the Defendants’ motion to dismiss as 
ordered by this Court to do, Plaintiffs supplemental appendix included (1) extraneous 
documents not attached to the Bolger Affirmation, see SA2-19, SA213-246, and (2) just four of 
the twenty-four exhibits originally attached to the Bolger Affirmation, see SA20-230. 

This motion to dismiss the appeal follows. 

ARGUMENT 

Just two months ago, this Court gave Plaintiff a very simple order: file a supplemental 
appendix that included all of the exhibits to the Bolger Affirmation, which was submitted in 
support of Defendants’ motion to dismiss the First Amended Complaint below. This appeal 
should be dismissed because Plaintiff failed to abide by that order and because, as a result, his 
appendices on appeal remain inaccurate and incomplete. 
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First, the appeal should be dismissed for failure to comply with this Court’s order. 
Defendants filed their original motion to dismiss the appeal, in part because Hollander “failed to 
include nearly all of the evidence on which Defendants relied below.” Bolger Aff, Ex. 4 at 9. 
Specifically, he failed to include the “twenty-four exhibits” attached to the affirmation of 
Defendants’ counsel in support of their motion to dismiss in the supreme court. Id. This failure, 
Defendants argued, violated the rule that the appellant include in the appendix those documents 
he ‘“reasonably assumes will be relied upon by the respondent.’” O’Rourke v. Long , 41 N.Y.2d 
219, 229 (citing CPLR 5528(a)(5)); see also, e.g., Wittigv. Wittig, 258 A.D.2d 883, 884-85 (4th 
Dep’t 1999). Despite Hollander’s arguments that the “496 exhibit pages” to the Bolger 
Affirmation were irrelevant, Bolger Aff, Ex. 5 at 1, this Court agreed with Defendants and 
ordered Hollander to file “all exhibits attached to the Affirmation of Katherine M. Bolger 
submitted with defendants’ motion to dismiss.” Id., Ex. 6. 

Rather than simply comply with this order, Hollander took the opportunity to lard up the 
record with, additional exhibits on which he apparently intends to rely, see SA2-19, SA213-246, 
while filing just four of the exhibits originally attached to the Bolger Affirmation submitted in 
the supreme court, see SA20-230. No reasonable interpretation of this Court’s order can support 
Hollander’s conduct here. There is no question that he violated this Court’s order. For that 
reason, Hollander’s appeal should be dismissed. Ramirez v. Smith , 128 A.D.2d 511 (2d Dep’t 
1987) (granting leave to file supplemental appendix, and ordering dismissal should plaintiff fail 
to do so); see also Termini v. Tronolone & Surgalla, P.C. , 207 A.D.2d 1037 (4th Dep’t 1994) 
(striking brief and dismissing appeal for failure to comply with the court’s order); Derderian v. 
Derderian, 556 N.Y.S.2d 484 (1st Dep’t 1990) (granting sua sponte leave to enter order 
dismissing appeal for failure to perfect appeal). 
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Second, the appeal should be dismissed because the record is incomplete. This Court has 
not hesitated to dismiss appeals based on incomplete appendices. Just this year, this Court 
dismissed an appeal where the plaintiff had failed to submit motion papers and a single exhibit 
filed below. Kenan v. Levine & Blit, PLLC, 136 A.D.3d 554, 555 (1st Dep’t 2016). And in 
Copp v. Ramirez, this Court dismissed an appeal in part because the notice of appeal was not an 
“accurate description” of the order dismissing the case below. 62 A.D.3d 23, 27-28 (1st Dep’t 
2009). These results are not unique. See Quezada v. Mensch Mgmt. Inc., 89 A.D.3d 647 (1st 
Dep’t 2011) (“Dismissal of the appeal is warranted because Taveras failed to assemble a proper 
appellate record Lynch v. Consol. Edison, Inc., 82 A.D.3d 442 (1st Dep’t 2011) (same). 

Here, the record on appeal remains incomplete, which provides another, independent 
basis for dismissal. All this Court required Hollander to do was file a supplemental appendix 
containing the exhibits on which Defendants relied below. Bolger Aff, Ex. 6. He did not do so. 
Thus, Hollander’s appendices still contain a lopsided, incomplete, and often inaccurate view of 
the record below. Plaintiff simply does not have a right to prosecute an appeal based on 
appendices this Court has already found to be incomplete and which he has declined to correct. 

CONCLUSION 

For the above reasons, Defendants respectfully request that this Court dismiss the appeal. 
Dated: July 15,2016 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: // _ 

Katherine M. Bolger<^"J 
321 West 44th Street/Smte 1000 
New York, NY 10036 
Telephone: (212) 850-6100 
Facsimile: (212) 850-6299 
kbolger@lskslaw.com 

Counsel for Defendants 
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Preliminary Statement 


Defense Counsel Katherine M. Bolger (“Bolger”) continues to pad her billing to her 
multi-billion dollar clients and waste this Court’s precious time with another “Motion to 
Dismiss”—her words, and her third so far in this case. Her scheme this time, as perhaps 
intended all along, is to confuse her original motion to dismiss with her April 1, 2016, “Motion 
to Dismiss,”—words that are written on that motion’s cover sheet (Ex. A) that is attached to the 
18 exhibits she wanted added to the filed Appendix and written on the caption page to her 
accompanying memorandum of law (Ex. B). Additionally, the April 1 st Notice of Motion 
requested “dismissing the appeal in its entirety . . . .” (Ex. C) 

Argument 

Plaintiff-Appellant complied with this Court’s May 3, 2016, Order. 

On April 1, 2016, Bolger submitted to this Court a “Motion to Dismiss” the appeal (Ex. 

A, B & C) arguing, among other points, that the Plaintiff-Appellant’s Original Appendix, filed 
March 15, 2016, did not contain all the documents that she intended to rely on for her opposition 
brief. As part of that “Motion to Dismiss,” she submitted an affirmation with 18 exhibits and a 
memorandum of law in support of her motion to dismiss. 

On May 3, 2016, this Court denied Bolger’s request to dismiss the appeal and ordered 
Plaintiff-Appellant “to file a supplemental appendix, at his own expense, which shall include all 
exhibits attached to the Affirmation of Katherine M. Bolger submitted with defendants’ motion 
to dismiss.” (Ex. D, Appellate Division-First Dep’t Order). Plaintiff-Appellant complied with 
this Court’s Order by serving and filing a Supplemental Appendix on July 8, 2016. If the 
Supplemental Appendix and the Original Appendix are taken together, all of Bolger’s 18 exhibits 
attached to her affirmation in her April 1 st motion to dismiss are now part of the full appendix. 
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When Bolger made her motion to dismiss in April, she was clearly hoping the 68 year-old 
Plaintiff-Appellant, who earned all of $35,000 last year, would forego the additional $1,600 
expense for a supplemental appendix and she would win by default. That did not happen, so 
now she claims that the exhibits she really wanted added to the Appendix were not the 18 that 
accompanied her April 1 st motion to dismiss and which this Court’s Order refers to, but 
everything she filed in the lower court no matter how irrelevant to an appeal of the only issue 
before this Court—are the defendants within this State’s personal jurisdiction? 

A sampling of some of the documents that Bolger’s change-of-mind believes this Court 
needs to decide the personal jurisdiction issue and she needs to reasonably rely on are at Exhibit 
E. The exhibits she now wants added to the full appendix even include documents that have 
duplicates and triplicates in the exhibits. It is simply all part of her scheme to increase the cost of 
the appendix beyond Plaintiff-Appellant’s means and win by default. 

Once again Bolger violates the CPLR. 

Bolger’s April 1, 2016, motion to dismiss submitted two false affidavits of service 
concerning her reply on that motion. The affidavits falsely asserted that service was made before 
Bolger’s reply was filed—it was not. Federal Express tracking records showed that her reply 
was actually filed first and served later. (Plaintiff-Appellant’s Reply to Defendants-Appellees’ 
Opposition to Plaintiff-Appellant’s Motion to Strike the Defendants-Appellees’ Reply in their 
Motion to Dismiss the Appeal, dated May 1, 2016). 

This time, Bolger violates CPLR 2214(b) and 2103(b) in serving her July 15, 2016, 
motion to dismiss via Federal Express. 

When Bolger created the Fed Ex label on Friday, July 15, 2016, (Ex. F, Fed Ex tracking) 
to ship her third motion to dismiss, Fed Ex gave her an option to have it delivered Saturday, July 
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16 th , or Monday July 18 th . Even though the label states Priority Overnight (Ex. G), according to 
Fed Ex, when the shipment is made on a Friday, the sender has a choice to specify delivery on 
Saturday or it will be delivered Monday. Bolger chose Monday. Exhibit H is a test run by 
Plaintiff-Appellant on Fed Ex’s procedure. Exhibit H’s documents show a clear choice for 
Saturday delivery, and if Saturday is not chosen, then Monday delivery will result. 

Bolger’s current Notice of Motion at 2 states “that pursuant to CPLR 2214(b), answering 
affidavits, if any, are to be served ... no later than seven days before the return date,” here 
August 1, 2016. 

CPLR 2214(b) requires that answering papers will be served at least seven days before 
the return date if a notice of motion was served at least sixteen days before and the movant will 
then be allowed to serve a reply at least one day before the return date. CPLR 2103(b)(2) 
requires adding five days for serving papers by mail, and CPLR 2103(b)(6) requires adding one 
day if service is overnight. Bolger tries to trick this Court into believing that she complied with 
CPLR 2103(b)(6) by serving her motion overnight, when she actually intentionally served it over 
three nights. Had she chosen the option to actually serve the motion overnight by having Fed Ex 
deliver the papers on Saturday, she would have complied with CPLR 2103(b)(6)—but she did 
not. She chose instead a mail-type of delivery with Fed Ex delivering the papers three days later 
on Monday—three days were previously the additional time required for mail service. Since she 
failed to comply with CPLR 2103(b)(6), she failed to comply with CPLR 2214(b), so she is 
prohibited from submitting a reply. She did, however, comply with serving her papers at least 
eight days before the return date, so Plaintiff-Appellant’s answering papers need to be served 
two days before the return date of August 1, 2016, under CPLR 2214(b). 
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Conclusion 


Once again Bolger has wasted this Court’s time in an effort to make the cost of appealing 
prohibitively expensive. Appellant requests that her motion be denied. 


Dated: July 28, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Pro se Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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At a Term of the Appellate Division of the Supreme 
Court held in and for the First Judicial Department in 
the County of New York on August 25, 2016. 


Present: Hon. Karla Moskowitz, Justice Presiding, 

Paul G. Feinman 
Judith J. Gische 
Barbara R. Kapnick 

Ellen Gesmer, Justices. 


Roy Den Hollander, 

Plaintiff-Appellant, 

-against- 

Tory Shepherd, et al. , 

Defendants-Respondents. 


X 


X 


M-3470 

Index 152656/14 


An appeal having been taken from an order of the Supreme 
Court, New York County, entered on or about January 12, 2016, and 
said appeal having been perfected and calendared (Cal. No. 875) 
for the September 2016 Term of this Court, 

And defendants-respondents having moved to dismiss 
the aforesaid appeal for plaintiff'’ s violations of an order of 
this Court, entered May 3, 2016 (M-1708), directing plaintiff to 
file a supplemental appendix with certain requirements. 

Now, upon reading and filing the papers with respect to 
the motion, and due deliberation having been had thereon, it is 

Ordered that the motion is granted and plaintiff's appeal 
is dismissed. 


ENTER: 



2 of 2 






New York County Clerk’s Index No. 152656/14 


dnurt of Appeals 

of the 

g>tate of Sfeui Ifork 


ROY DEN HOLLANDER, 


Plaintiff-Appellant, 


- against - 


TORY SHEPHERD, ADVERTISER NEWSPAPERS PTY LTD., 

AMY McNEILAGE and FAIRFAX MEDIA PUBLICATIONS PTY LIMITED, 


Defendants-Respondents. 


OPPOSITION TO MOTION FOR LEAVE TO APPEAL 


Katherine M. Bolger 

Levine Sullivan Koch & Schulz, LLP 

Attorneys for Defendants-Respondents 

321 West 44 th Street, Suite 1000 

New York, New York 10036 

Tel.: (212) 850-6100 

Fax: (212) 850-6299 








TABLE OF CONTENTS 


TABLE OF AUTHORITIES.ii 

PRELIMINARY STATEMENT.1 

QUESTION PRESENTED.1 

BACKGROUND.2 

A The IAS Court’s Decision and Order.2 

B. Plaintiff Files an Appeal in the First Department.3 

C. The First Motion to Dismiss.3 

D. Court’s Order to Revise the Appendix.4 

E. The Revised (and Inadequate) Appendix.4 

F. The Second Motion to Dismiss.5 

G. The Order Dismissing the Appeal.5 

ARGUMENT.6 

THIS CASE DOES NOT MERIT THIS COURT’S REVIEW.6 

CONCLUSION.10 


l 

















TABLE OF AUTHORITIES 


Cases Page(s) 

E.P. Reynolds, Inc. v. Nager Elec. Co., 

17 N.Y.2d 51 (1966).8,9 

Feigelson v. Allstate Ins. Co., 

36 A.D.2d 929 (1st Dep’t 1971).9 

Hayes v. Utica Mut. Ins. Co., 

20 N.Y.2d 938(1967).6, 7 

Sciolina v. Erie Preserving Co., 

151 N.Y. 50(1896).6 

Termini v. Tronolone & Surgalla, P.C., 

207 A.D.2d 1037 (4th Dep’t 1994).7 

Other Authorities 

4 N.Y. Jur. 2d Appellate Review § 303.6 

22 NYCRR 500.22(b)(4).6, 7 

N.Y. Const. Art. 6, § 3(b)(6).6 

N.Y. Court of Appeals Civ. Jurisdiction & Practice Outline III.B.l.7 














Defendants-Respondents Tory Shepherd, Advertiser Newspapers Pty Ltd., 
Amy McNeilage, and Fairfax Media Publications Pty Limited (together 
“Defendants”), by and through their undersigned attorneys, submit this 
memorandum of law in opposition to the motion for leave to appeal by Plaintiff- 
Appellant Roy Den Hollander (“Plaintiff’). 

PRELIMINARY STATEMENT 

This Court should deny Plaintiffs motion for leave to appeal. The First 
Department properly dismissed Plaintiffs appeal because Plaintiff failed to comply 
with an order of the First Department to cure the fundamentally flawed appendix 
on which he purported to base his appeal. Plaintiff now asks this Court to excuse 
his knowing disregard of the order. It should not do so. Plaintiffs motion is 
baseless, does not satisfy any grounds meriting appeal, and should promptly be 
denied. 

QUESTION PRESENTED 

Did the First Department properly dismiss Plaintiffs appeal after he failed to 
abide by its order requiring him to correct his initial, inadequate appendix? 

The First Department answered this question: Yes. 
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BACKGROUND 


A. The IAS Court’s Decision and Order 

This is an action for “injurious falsehood,” defamation and related torts 
based on the publication of several articles in two Australian newspapers, The 
Advertiser and the Sydney Morning Herald. Notice of Motion for Leave to Appeal 
(“Mot. to Appeal”) at 2-3. The articles were about a “men’s rights” course taught 
at an Australian university, were researched and written in Australia by Australian 
reporters, published by Australian newspapers, to websites with Australian domain 
names, that targeted an Australian audience. Id., Ex. A at 1-4, 7-8. 

Defendants moved to dismiss the complaint on the grounds that the court 
lacked personal jurisdiction over the Defendants and, in the alternative, on the 
grounds that the Plaintiff failed to demonstrate that the allegedly defamatory 
statements were false and defamatory statements of fact (rather than of opinion) 
about the Plaintiff as required by New York law. See generally id.. Ex. A. 

On January 8, 2016, the IAS court dismissed Plaintiffs lawsuit for a lack of 
personal jurisdiction. See id. The court held that there was no jurisdiction over 
any defendant because their “very minimal” contacts in the record were “not as 
significant as the few cases” finding jurisdiction in defamation-related matters. Id. 
at 6-7 (internal marks and citation omitted). “In the end,” the court found, “there is 
no authority for subjecting [Australian] defendants to jurisdiction in New York 
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based on articles published outside New York for a non-New York audience.” Id. 
at 9. 

B. Plaintiff Files an Appeal in the First Department 

On February 2, 2016, Plaintiff filed a notice of appeal. Id., Ex. B. On 
March 15, 2016, Plaintiff served his brief as well as the appendix on appeal, which 
largely omitted the exhibits on which Defendants relied in support of their motion 
to dismiss the complaint in the IAS court. Id., Ex. C at 5, 8-10. 

C. The First Motion to Dismiss 

On April 1, 2016, Defendants brought a motion to dismiss the appeal or 
strike Plaintiffs brief and appendix because the appendix, which Plaintiff had 
certified as containing accurate copies of filings in the record below, was both 
under- and over-inclusive. Id., Ex. C. First, the appendix contained materials not 
in the record below, including a document dated February 13, 2016, over a month 
after the trial court granted Defendants’ motion to dismiss. A159-60. Next, the 
appendix included altered versions of some of the documents originally included in 
the record below. Compare, e.g., id. at 241 (“Does Advertiser sell products in 
New York through agents?”) with A100 (“Does Advertiser sell its papers and 
other products in New York through agents?”). And finally, Plaintiff omitted 
almost of all of the exhibits filed by Defendants in the IAS court on which 
Defendants were entitled to rely on appeal. Plaintiff, for example, excluded nearly 
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all of the exhibits attached to the Affirmation of Katherine M. Bolger that was 
submitted in support of Defendants’ motion to dismiss the complaint. Mot. to 
Appeal, Ex. C at 9-10. 

In opposition, Plaintiff admitted that he had omitted many of the “496 
exhibit pages” attached to the Bolger affirmation, that his appendix contained 
documents not included in the record below and documents altered by him on 
appeal. Id., Ex. D at 1-2, 9-12. Plaintiff nevertheless asserted that the objections 
to the appendix were “nit-picking” and that he “could not afford” to print a proper 
appendix. Id. at 1, 8. 

D. Court’s Order to Revise the Appendix 

On May 3, 2016, the First Department ordered Plaintiff “to file a 
supplemental appendix, at his own expense, which shall include all exhibits 
attached to the Affirmation of Katherine M. Bolger submitted with defendants’ 
motion to dismiss.” Id., Ex. E (“May Order”). 

E. The Revised (and Inadequate) Appendix 

On July 8, 2016, Plaintiff served the supplemental appendix on Defendants. 
Rather than including “all exhibits” attached to the Bolger affirmation submitted in 
support of the Defendants’ motion to dismiss as ordered to do, Plaintiffs new 
appendix included just four of the twenty-four exhibits originally attached to that 
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affirmation, see SA20-230. It also contained additional documents not attached to 
that affirmation and not in the record before the IAS court, see, e.g., SA2-19. 

F. The Second Motion to Dismiss 

In response, on July 15, 2016, Defendants again filed a motion to dismiss the 
appeal. Bolger Affi, Ex. 2. There, Defendants noted that “[i]nstead of complying 
with [the court’s] order, Plaintiff filed just four of the required twenty-four 
exhibits, along with additional exhibits of his own on which he apparently intends 
to rely.” Mot. to Appeal, Ex. F at 1. In response, Plaintiff argued, as he does here, 
that he complied with the court’s order by filing only those exhibits attached to 
Defendants’ motion to dismiss the appeal (rather than the motion to dismiss the 
amended complaint). Id., Ex. G at 1-2. 

G. The Order Dismissing the Appeal 

On August 25, 2016, the First Department entered an order dismissing 

Plaintiffs appeal for failing to abide by the May Order, see id.. Ex. H (the “August 

Order”). The order read, in relevant part: 

[Djefendants-respondents having moved to dismiss the 
aforesaid appeal for plaintiffs violations of an order of 
this Court, entered May 3, 2016 (M-1708), directing 
plaintiff to file a supplemental appendix with certain 
requirements[;] Now, upon reading and filing the papers 
with respect to the motion ... it is Ordered that the 
motion is granted and plaintiffs appeal is dismissed. 

A notice of entry by Defendants was filed that same day, id., and on September 2, 
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2016, Plaintiff served Defendants with his motion for leave to appeal from the 
August Order. 

ARGUMENT 

THIS CASE DOES NOT MERIT THIS COURT’S REVIEW 

This Court should deny Plaintiffs motion for leave to appeal because 
Plaintiff has not demonstrated that this case merits this Court’s review. Instead, he 
simply argues that the decision below was in error. This is insufficient as a matter 
of law to justify this Court’s granting of leave. 

Leave to appeal should be granted only “when required in the interest of 
substantial justice.” N.Y. Const. Art. 6, § 3(b)(6). Such leave is granted only in 
rare cases and, usually, only when a case raises questions having the possibility of 
affecting the public as a whole rather than merely determining the rights between 
parties. 4 N.Y. Jur. 2d Appellate Review § 303 (citing Sciolina v. Erie Preserving 
Co., 151 N.Y. 50, 54 (1896)). This Court reviews cases where “the issues are 
novel or of public importance, present a conflict with prior decisions of this Court, 
or involve a conflict among the departments of the Appellate Division.” 

22 NYCRR 500.22(b)(4). This Court generally does not review cases that merely 
challenge the outcome of a decision below or question the Appellate Division’s 
exercise of its discretion. Hayes v. Utica Mut. Ins. Co., 20 N.Y.2d 938, 938 (1967) 
(dismissing as a question of pure discretion motion for leave to appeal from order 
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dismissing an appeal for failure to perfect); N.Y. Court of Appeals Civ. 

Jurisdiction & Practice Outline III.B.l (noting that questions of discretion are not 
proper questions for the Court’s review). 

Plaintiff has not met this high standard. This is not a case that affects an 
issue of public importance or that implicates issues of substantial justice. To the 
contrary, all that is at issue here is the First Department’s ability to control its own 
docket in the face of the contemptuous disregard of its order. See Hayes , 20 
N.Y.2d to 938; Termini v. Tronolone & Surgalla, P.C., 207 A.D.2d 1037 (4th 
Dep’t 1994) (dismissing appeal for failure to comply with court order). In the May 
Order, which denied Defendants’ first motion to dismiss the appeal and allowed 
Plaintiff to supplement the appendix, the First Department presented Plaintiff the 
opportunity to correct his erroneous filing. Having given Plaintiff this lifeline, the 
First Department was well within its discretion to dismiss the appeal when Plaintiff 
simply chose to ignore it. 

And Plaintiffs belated efforts to excuse his disregard of the May Order by 
claiming he did not properly understand it are unconvincing. As an initial matter, 
inadvertence or misunderstanding do not satisfy this Court’s rules governing leave 
to appeal. 22 NYCRR 500.22(b)(4) (requiring, for example, novel issues of public 
importance). More fundamentally, however, Plaintiffs own briefing in the First 
Department shows that Plaintiff knew precisely what he would be required to do 
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were Defendants’ motion granted: filing an appendix of the “496 exhibits pages” 
attached to Defendants’ affirmation in support of their “motion to dismiss in the 
lower court.” Mot. to Appeal, Ex. D at 1 (emphasis added). It was only after 
being ordered to do just that that he chose to reinterpret the order as requiring him 
only to file those few exhibits annexed to Defendants’ affirmation in support of 
their motion to dismiss the appeal in the appellate division. Id., Ex. E at 4. 1 
Plaintiff perfectly understood the First Department Order; he just chose to 
disregard it. The First Department was well within its discretion to dismiss the 
appeal and, as a result, there is nothing about this decision that merits this Court’s 
review. 

In an effort to distract this Court from the fact that the dismissal was based 
on Plaintiffs failure to comply with a court order, Plaintiff claims that the First 
Department violated this Court’s ruling in E.P. Reynolds, Inc. v. Nager Elec. Co., 
17 N.Y.2d 51 (1966), which concerned the propriety of affirming a lower court 
opinion on the merits due to an appellant’s failure to file proper appendices. This 
argument is a red herring: the First Department did not dismiss this appeal because 


1 At any rate, Plaintiffs “misinterpretation” argument neither excuses nor explains his choice to 
include in the supplemental appendix exhibits that were not a part of any of Defendants’ 
affirmations. This was impermissible under any reading of the May Order. See SA2-19, SA213- 


246. 
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of the existence of an inadequate appendix. Mot. to Appeal, Ex. H. It dismissed 
the appeal because Plaintiff failed to comply with the May Order. Id. 2 

In any event, even if the First Department dismissed the appeal because of 
Plaintiffs inadequate appendix, such an outcome would still be consistent with 
Reynolds. In that case, this Court made plain that the Appellate Division is “not 
required to determine an appeal with ... an appendix which [they] consider[] 
inadequate.” 17 N.Y.2d at 54; see also Feigelson v. Allstate Ins. Co., 36 A.D.2d 
929, 929 (1st Dep’t 1971). Asa result, the Reynolds court held, where a Plaintiff 
files an inadequate appendix, the court may order an appellant to supplement the 
appendix and may dismiss an appeal if he fails to do so. Reynolds, 17 N.Y.2d at 
54-56; see also 10A Carmody-Wait N.Y. Practice 2d § 70:221 (“Submission of a 
materially inadequate appendix, particularly after a warning by the court, may 
constitute failure to perfect an appeal justifying dismissal of an appeal.”). Here, 
the First Department did just that, first directing Plaintiff to submit a supplemental 
appendix, see Mot. to Appeal, Ex. E, and, second, dismissing the appeal after he 
violated the court’s order, id.. Ex. H. Thus, even if the dismissal had been based 
on failure to file an adequate appendix, it would have been consistent with this 
Court’s precedent. Id. 

There is nothing about the decision below that merits this Court’s review. 

2 Plaintiff did not appeal the First Department’s May Order. Mot. to Appeal at 6. 
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CONCLUSION 


For the foregoing reasons, Defendants respectfully request that this Court 
deny Plaintiff s motion for leave to appeal. 


Dated: New York, NY Respectfully submitted, 

September 9, 2016 

LEVINE SULLIVAN KOCH & SCHULZ, 
LLP 

By: 

Matthew L. Schafer 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(212) 850-6100 
(212) 850-6299 FAX 
kbolger@lskslaw.com 
mschafer@lskslaw.com 
Attorneys for Defendants 
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State of New York 

Court of Appeals 

Decided and Entered on the 
twenty-second day of November, 2016 

Present, Hon. Janet DiFiore, Chief Judge, presiding. 


Mo. No. 2016-942 
Roy Den Hollander, 

Appellant, 
v. 

Tory Shepherd, et al. , 

Respondents. 


Appellant having moved for leave to appeal to the Court 
of Appeals in the above cause; 

Upon the papers filed and due deliberation, it is 
ORDERED, that the motion is denied with one hundred dollars 
costs and necessary reproduction disbursements. 





Anti-Feminist lawyer sues Australian Feminist reporters. 


New York City attorney Roy Den Hollander filed suit in the New York State Supreme 
Court on March 24 against Tory Shepherd and Amy McNeilage, reporters for The Advertiser 
and The Sydney Morning Herald, respectively. 

The lawsuit charges the two reporters and their papers with publishing “injurious 
falsehoods” about Den Hollander and “interfering with a prospective economic advantage” of 
his. In January, both reporters published articles that resulted in the University of South 
Australia deep-sixing a male studies course in which Den Hollander was to teach a section on 
“Men and the Law.” 

According to Den Hollander, “These two yellow, female-dog-in-heat journalists used 
their power as reporters to do what weak-minded ideologues have done throughout history— 
employ personal attacks to prevent the spread of knowledge and ideas that they disagreed with.” 

“They conducted a high-tech book-burning because they lacked the patience and will to 
review the contents of the online course they opposed. Neither of these two even bothered to 
interview me before they published their initial article.” 

“If these two Feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators at the University of South Australia, students there would have 
had an opportunity to acquire information and consider views not available anywhere else in 
Australia’s higher education.” 

Den Hollander continued, “In the U.S. in the 1950s, Senator Joseph McCarthy and Roy 
Cohn also used opprobrious accusations in order to restrict dissent and political criticism—as did 
the witch hunters of yesteryear, only today it is the witches who are doing the hunting with 
pogroms against non-conformists who do not genuflect to Feminism and political correctness.” 

Contact Roy Den Hollander, royl7den@gmail.com, cell 917 687 0652 



Responses to Media 


Do you have a copy of the Complaint? You can take anything you want from the complaint and 
attributed it to me as a quote. 

Why bring the suit? 

To have fun fighting these bimbo book burners who think they are the chosen ones. [I like the 
alliteration. Of course given Tory’s apparent age, she’s really a bimbat and Amy a bimbette]. 

There were Feminists to the right of me, Feminists to the left of me, Feminists in front of me 
volley’d and thunder’d from down under, so I decided to sue. 

Tory the Torch and Amy McNeuter are just like Joseph McCarthy and Roy Cohn from the 
1950s. They targeted the guys involved in the course for our political beliefs. 

It’s another witch hunt; only today the witches are doing the hunting. 

If these two Feminist book-burners had not jumped on their broomsticks and scared the bejesus 
out of the University of South Australia, students would have had an opportunity to acquire 
information and consider views not available anywhere else in higher education. 

Reporters like Tory and Amy have taken the place of the 1950s "loyalty review boards" that 
carried out investigations for universities, governments and businesses to certify that their 
employees were not Communists or lefties. Only today, those who are not politically-correct are 
excluded. 

If this case is successful, the private pinklisters, similar to the blacklisters of the 1950s, and those 
who use them will be put on notice that they are legally liable for the professional and financial 
damage they cause with their falsehoods and interference in business relations. 

Bimbo? 

The term bimbo refers to Tory the Torch and Amy “McNeuter.” McNeuter because she wants to 
neuter men, unless she’s in bed with them, assuming she’s heterosexual. 

In 1920, composer Frank Crumit recorded "My Little Bimbo Down on the Bamboo Isle", in 
which the term "bimbo" was used to describe an island girl of questionable virtue. Australia’s an 
island, isn’t it? Considering how Tory and Amy operate as reporters—they’re of questionable 
virtue. 


How do you view what happened or what’s the big deal? 

Under the Nazis, it was the Gennan Student Union’s Office for Press and Propaganda that started 
the book burning of those writers who opposed Nazi ideology. 
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At the Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” Tory and Amy can’t wait to say the same about any 
intellectualism that isn’t pro-Feminist. 

So what’s the difference here with Tory and Amy stopping the teaching of a course on men and 
the law by claiming it expressed “radical” and “extreme” male views? 

So they didn’t go into the University and take knowledge, ideas and facts in the form of books 
and throw them on a bonfire. Instead they used the modem-day torch of the electronic media to 
incinerate opposing views. 

The end result is the same—censorship of ideas, or verbal mutilation. 

Why should anyone who does not believe in this Feminist mumbo-jumbo be punished for their 
beliefs, speech or actions, unless they commit a crime or are running for office. As to beliefs, 
there are no crimes and as to speech very few, such as yelling “bomb” in Times Square. 

As President Truman wrote, "In a free country, we punish men for the crimes they commit, but 
never for the opinions they have." Not so in Australia. 

Are you comparing them to the Nazis? 

Yes. I guess that makes them Feminazis. 

I’m also comparing them to the Commies. The Soviet Union ostracized anti-commies into 
Gulags. The Feminist just keep anti-Feminists out of the universities. What are they afraid of? I 
thought they were strong and independent females. 

Tory and Amy wrapped themselves in the rag of Feminism to justify the imposition of a unitary 
belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of members 
of the educational community and society-at-large. 

Were you surprised? 

Yes, but I should have expected such from yellow, female-dog-in-heat journalists and the press 
in a penal colony. 

Wasn’t Noonien Singh Khan born there? 

Did the articles anger you? 

Of course they did, but at least I’m in touch with my feelings. 

Although, one thing Tory does not realize is that insults from an opponent is the highest form of 
compliment for an attorney. 
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In these causes of action, it’s not what I think that matters, but what Tory caused others to think. 
Are you out for vengeance? 

Hey, what’s wrong with a little quid pro quo—one bad turn deserves another. 

I’d call it justice. 

Sounds like vengeance. 

So what’s the difference. 

Do you feel persecuted? 

Not if the Feminist is hot, she can walk all over me in her stiletto heels. Hmm, maybe I’ll 
contact the dominatrix trio I ran into the other night? 

Anyway, Feminists, assuming they are human beings, which has yet to be proven, can do 
whatever they want so long as they stay off of my rights. If they don’t, which they don’t, then 
it’s a fight. 

And I’m going to fight them to my last dollar and last breath, and, if there is anything after death 
for eternity. 

Sounds like hate? 

I don’t hate the Feminists—I despise them. It’s a great motivator. 

Do you think the people who rose up in the Ukraine loved their President? No, they despised 
and hated him. 

What did the Feminists do to you? 

Just because they are unable to accept that Mother Nature condemned them to mood swings, do 
they have to make life trying for the rest of us. 

VAWA 

At least in the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with VAWA you never know who your judges are, and they skip the rack and go 
right to finding you did what the alien says you did. 

The Edgar Allen Poe tale of horror divorce I went through before a Lesbian judge (Joan Lobis) 
who was probably jealous that my face had been where she wanted to put hers. 

All cost me a lot of money, time, and possibly a job with the CIA. Such would not have 
happened but for the Feminists. 
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Do you consider Feminists witches? 

I thought NOW stood for the National Organization of Witches? 

Most of them are. The witchcraft label has been applied to practices people believe influence the 
mind, body, or property of others against their will. 

Did you ever censor your speech because it wasn’t politically correct? Isn’t that constraining 
your will to be free? 

Feminist linguistics is an obvious effort to control thought, speech, and action. As George 
Orwell wrote, “if thought corrupts language, language can also corrupt thought,” Politics and the 
English Language, 1946, and once thought is corrupted, so is a person’s beliefs, and corrupted 
beliefs are the real power for controlling people against what otherwise would be their free will. 

What are the falsehoods? 

It can be false or misleading. 

Tory: “member of extreme right-wing groups,” from an email; “linked to extreme views on 
men's rights,” second headline 1/12/14 article 

Amy: “hardline anti-feminist advocate[],” “hardline” may have been a Freudian slip when she 
becomes emotional over men; “published on radical men's rights websites,” 1/14/14 article. 

Tory’s disparaging and libelous publications 

1/9/14, on information and belief - “[RDH] identified as belonging to extreme right wing groups 
in the USA.” 1/9/14 Gouws wrt Tory questioning Gary Misan. 

1/12/14 article: Lecturers in world-first male studies course at University of South Australia 
under scrutiny 

“LECTURERS in a ‘world-first’ male studies course at the University of South Australia have 
been linked to extreme views on men’s rights and websites that rail against feminism.” Second 
headline 1/12/14 article. 

“The lecturers’ backgrounds are likely to spark controversy.” 1/12/14 article. 

“Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as ‘bitches’ and ‘whores’ and has been described as a hate site 
by the civil rights organisation Southern Poverty Law Centre.” 1/12/14 article. 

“One American US lecturer - US attorney and self-professed ‘anti-feminist lawyer’ Roy Den 
Hollander - has written that the men’s movement might struggle to exercise influence but that 
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‘there is one remaining source of power in which men still have a near monopoly - firearms’.” 
1/12/14 article. 

“He also argues that feminists oppress men in today’s world and refers to women’s studies as 
‘witches’ studies’.” 1/12/14 article. 

“He has likened the position of men today to black people in America’s south in the 1950s 
‘sitting in the back of the bus’, and blames feminists for oppressing men.” 1/12/14 article. 

“The course, which has no prerequisites . . . .” 1/12/14 article. 

“Dr Michael Flood, from the University of Wollongong’s Centre for Research on Men and 
Masculinity, said these types of male studies ‘really represents the margins’.” 1/12/14 article. 

“ ‘It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 1/12/14 
article. 

“Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men’s rights, said there was a big difference between formal masculinity studies and 
‘populist’male studies.” 1/12/14 article. 

“He said there were groups that legitimately help men, and then the more extreme activists.” 
1/12/14 article. 

“‘That tends to manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far, men are now the victims, white men are now disempowered’,’ he said.” 
1/12/14 article. 

“ ‘I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.’” 1/12/14 article. 

“Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some.” 1/12/14 article. 

1/14/14 University of South Australia gives controversial Male Studies course the snip Headline 

“CONTROVERSIAL aspects of a Male Studies course will not go ahead” Second headline 
1/14/14 article. 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are oppressed, 
particularly by feminists.” Emphasis in 1/14/14 article. 

“US ‘anti-feminist’ lawyer Roy Den Hollander . . . .” 1/14/14 article. 


5 



“National Union of Students president Deana Taylor said a course like that proposed for the 
university provided ‘a dangerous platform for anti-women views’.” 1/14/14 article. 

1/14/14 Pathetic bid for victim hood by portraying women as villains 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum . . . overseas ring ins. (“Ring in” is a gang term 
meaning persons that are called to help in gang wars/fights—sounds a little like Tory). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no longer 
closed, no longer just a bunch of angry guys in a basement. They're trying to get up the 
stairs and into the light. 

f. “They want to play outside with legitimate experts in men’s issues . . . .” 

g. “It's a classic tactic, used by pseudoscientific fraudsters ... [to create] a Hannibal Lecter- 
style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

i. “[Tjrying to make women into villains . . . .” 

j. “It could be dismissed if they weren’t trying to creep in where they are not needed, or 
wanted.” 

k. “But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 

6/18/14 Men ’s rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County 

a. “[Bjizarre legal writ. . . .” 

b. “UniSA was planning a course in men’s studies that included men with li nk s to US men’s 
rights extremists . . . .” 

c. “Mr Den Hollander thinks he was in line to be paid $ 1250 to lecture.” 
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d. “Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track 
record.” 

e. “WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER” 

f. Roy believes in “censorship of] a journalist. . . 

g. Roy is “an extremist by sounding like an extremist.” 

h. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

i. “He [Roy] also talks of his concern that ‘alien wives and girlfriends’ are making up 
phony abuse cases against men, and that men are being targeted by feminists because 
they were trying to escape said feminists by going overseas for girlfriends.” 

j. Tory communicated that Roy does not believe in equality for women because he demeans 
males who do by calling them “girlie-guys.” Tory wrote “In the men’s rights vernacular, 
‘girlie-guys’ are usually known as ‘manginas’. The terms refer to males who believe in 
equality for women . . ..” 

k. “Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

l. “I suspect the people at UniSA who flirted with the idea of bringing him over to teach 
may not have really understood his philosophy.” 

Tenor and innuendos of the two articles are false, and use the same tactic as Joseph McCarthy 
and Roy Cohn did in the 1950s. Back then, certain words were used to label persons as sub¬ 
human, anathemas, and not deserving of rights—“communist sympathizer,” “fellow traveler,” 
and “red,” while today Tory and the Feminists use the opprobrium associated with words such as 
“antifeminist,” “right winger,” “hardliner,” and “masculine.” 

Both used the description “anti-feminist” the way a reporter for Pravda in the old Soviet Union 
would have used the term “anti-communist.” At least the Russian commie reporters could point 
to intellectuals such as Marx and Lenin to define “Communism,” who can Tory and Amy point 
to for a definition of Feminism—their fellow groupies at consciousness lowering sessions? 

Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women of Australia, the Paris Commune, anti-Vietnam War demonstrators, 
Environmentalists. 

Where’s the malice? 
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These two don’t hate all men, just the ones who stand up for their rights and don’t bow down to 
the pedestal on which they delusionally believe they recline. 

They hate, loathe and fear men’s rights advocates, so when they learn that a bunch will be 
teaching a course, they jump on their electronic broomsticks railing demon men are invading the 
college and will convince all the pretty young co-eds to drop their pants. 

With Amy, look at the cartoon in the beginning of her article that mocks men. Why include it? 
It’s an expression of an unreasonable desire to see someone else suffer denigration = malice. 

With Tory, she headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” Why did she use the word 
“snip”? Snip means to make a quick cut. Were her hate-filled fantasies of male emasculation or 
circumcision at work? At the very least, it connotes feelings of malice toward men and the guys 
involved in the course. 

Reckless disregard with both is that neither interviewed me before their initial articles and, to my 
knowledge, never reviewed the content of the proposed course. 

They saw the term “men’s studies” and jumped on their broomsticks to attack. 

There are militantly anti-male groups out there that are led by man-hating females. Tory and 
Amy most likely belong to such. 

With injurious falsehood, malice is presumed if the statement was published, was false and 
injuries resulted. 

You use the reporters ’first names, why? 

An expression of my disrespect for such rag journalists. 

Also an expression of my opinion that they are stupid little girls wagging their tongues to harm 
people they don’t like. It’s how girls in high school fight, only these two have the power of the 
press which they use for their personal vendettas. 

Are you anti-feminist? 

Of course, I’m anti-Feminist; I’m too intelligent not to be. 

So what’s wrong with that? I speak out against a snake-oil ideology and that’s my right. 

Feminist have come to believe in their exceptionalism and their sense of being the chosen ones. 
That they can decide the destinies of men; that it is only them who can be right—just like a bossy 
wife. 
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Opposition to the ideology Feminism is not a crime—not yet anyway. My freedom of speech is 
not limited to parroting pro-Feminist propaganda as desired by self-appointed members of the 
PC Ministry of Truth. 

I’m also anti anything that infringes my Constitutional rights. 

I’m an anti-feminist, and proud of it, while they are man-haters or misandrists, and I’m sure they 
are proud of it. 

I define Feminist as a person who believes that all men are guilty and all females innocent until 
they are proven guilty—but even then a man is at fault. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a friendship or 
a marriage, or even solve a quadratic equation, yet they believe they know how to rule the world. 
They justify any reprehensible act so long that it’s committed by a Feminist. 

Are you a right winger? 

No, unless you consider Students for a Democratic Society and the New Democratic Coalition as 
right wing organizations. 

In the 1960s, I was accused of being a communist because of my SDS membership. Today, I’m 
accused of being a right wing extremist. So have my political views changed or just the epithets 
that conformists use to make others agree with their weak minded beliefs? 

I know what I like and what my rights are. I’m not about to sacrifice either just to satisfy some 
special interest group that only has my hann at heart. 

A number of experts also criticized the course. 

You call those girlie-guys Tory enlisted experts or are they sexperts? Those androgynies are 
simply scared of being hexed by the Feminists. 

Dr. Flood obviously sides with Tory, and if he lived in America in 1776 would have also sided 
with the Tories, since the founding fathers were responding to injustices and clearly on the 
“margins” of the British Empire. 

Dr. Ben Wadham surely would have opposed the progressive programs of Teddy Roosevelt 
because they were “populist,” and would have gleefully “crucif[ied] mankind upon a cross of 
gold” because William Jennings Bryan was a “populist.” 

Amy used an alleged female, Eva Cox, who said, “men who want to complain that they haven’t 
had enough attention as victims, and that does worry me.” What, Cox worry? Absurd, no man 
would want attention from her, now Amy is a different story. 

I don’t consider myself a victim but a target. Hopefully a moving one. 
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Weren ’tyou published on the Voice of Men website that calls girls “bitches”? 


Yes, but I don’t use that term. I think it gives girls too much credit. 

So what? You’re published in_, and I am sure it has used some language you may disagree 

with. 


Your comment on guns? 

A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

My comment is true—isn’t it? 

Mostly men exercise their right to bear arms, so how can the exercise of a right be extreme or 
even subject to criticism. When the media starts criticizing the exercise of rights, it deters people 
from exercising them, which is the same as not having them. 

The power of the Second Amendment is to give people a fighting chance against unjust state 
violence, such as the revolution that occurred in Kiev. 

Tory and Amy? 

They’re like the pigs in Animal Farm, squealing about equality when they really mean they’re 
more equal than others, and the others are men. 

I’m sure they bring a lot of joy whenever they leave the room. 

They’re ideologically corrupt, and not unlike a de facto cult preventing the spread of what they 
deem are heretical ideas. 

They’re prime candidates for natural de-selection. 

Misogynist? 

When I go out to nightclubs or my hip hop class, believe me, what’s in my heart is not malice. 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with drinking, 
a guy has to be careful with the young ladies. 

Look, would you rather drive a new car or a used one? And if you are the car, would you rather 
be driven by a student driver or one with a license. 

Girls aren’t rated Double X for nothing, which is why I chase them. 

Why bother bringing these cases? 


10 



There are some people who will do anything for money, but there are others who will do 
anything for justice. I like to think I’m the later, but that just might be my ego talking. 

What T at stake? 

Universities were supposed to be open to differing views, but today under Feminism the winds of 
a cult-like conformity blow through the halls of academia when centers of learning and the 
press believe they have discovered the one and only truth. 

The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth. 

Freedom of speech. It is key to the flow of ideas and forbids treating differently those with 
unpopular viewpoints by suppressing their speech in favor of popular speech. Tory, Amy and 
the Feminists are out to eradicate discussion of the currently unpopular masculine perspective 
beneficial to males. 

“To impose any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and 
die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 

Are you advocating revolution? 

I’ve been advocating that in one fonn or another since I was a member of SDS—Students for a 
Democratic Society. 

I almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

As Abraham Lincoln said, “The people of the United States are the rightful masters of both 
Congress and the Courts, not to overthrow the Constitution, but to overthrow the men [and now 
females] who pervert the Constitution.” 

For me, it is just about time for civil disobedience. 

Sure that can include violence, but I have not decided to start up the Eliot Ness truck yet. It’s a 
figure of speech. 

The only way to stop the discrimination against men is for 100,000 anned guys to show up in 
Washington, DC demanding their rights. The problem is there are perhaps only 200 men left in 
America. 
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What are they going to do to me—send me to Guantanamo? I like warm climates, besides if I 
escape, I get to drive around in 56 Chevys with hot Latinas and smoke Cuban cigars. 

Or, they take away my license to practice law. So what? The only reason I got it was to defend 
my rights, but that’s impossible in a judicial system prejudiced against men. So my law license 
is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
that’s been corrupted by ideological Feminists, nor a government that sacrifices men’s rights to 
give girls preferential treatment. 

Feminism has created a de facto tyranny over men by government. As James Madison said, a 
tyranny exists when one group controls the executive, legislative, and judicial branches. The 
belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Insurrection seems better than living as slaves to the Feminists and a government that enforces 
their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Today, the preferential treatment of girls violates the rights of guys, 
there’s no justice within the system because the Feminist Establishment prevents the institutions 
in this country from upholding the Constitution as it applies to men seeking equal treatment. 

“[Wjhere there is only a choice between cowardice and violence, I would advise violence.” 
Gandhi. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

Never underestimate the influence of violence. 

How do the laws discriminate? 

Currently, just look at the three anti-feminist cases I brought: 

Ladies Nights : The suit would have ended guys having to subsidize girls to party. I think that’s 
called prostitution. 

The owner of the China Club told me that he held Ladies Nights to get a lot of guys to come to 
the club thinking there would be plenty of girls. To which I added that when there wasn’t, they’d 
console themselves by drinking. 
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Religion and Women’s Studies case : Religion requires irrationality and acting against one’s 
self-interest. So think irrationally and do something stupid and you’ve got a trait of femininity. 

‘“[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ 
come within the meaning of ‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes 
Seeger, 380 U.S. at 184-185): 

Amy harps on the innuendo that allegations of Feminism as a religion are absurd. To Feminists 
and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases on 
religion indicate otherwise. 

Academic freedom does not give any University the right to provide a wide range of benefits to 
one group based on sex but not the other as a result of stereotyping. “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

YAWA : The reputation and careers of Americans, usually men, are destroyed by secret, Star 
Chamber like hearings in which aliens testify but not the accused. 

Why did the Feminist get VA WA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the lower part 
of their bodies in panty hose, interfere with their respiration with tight push-up bras, paint their 
faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye lids, 
conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government to 
violate a guy’s rights if it increases their chances. 

You lost that case? 

And every case I brought where the rights of men conflicted with the preferential treatment of 
females. 

The chances of the courts upholding the rights of men are about equal to some pretty young lady 
paying my way on a date. 

One of these days the courts may do what they are supposed to—then again, maybe they never 
will. 
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Give me some examples of how the laws discriminated in the past? 


1. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

2. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. A few of the States had also established a minimum wage to be paid 
to women engaged in stated occupations. 

3. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 

Flogging 

4. An 1820 English Act forbade the flogging of women either in public or private, but not 
men. It was also okay to flog school boys with a cane but not a school girl. 

Paternity Fraud 

5. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to disprove such, but in around 30 states, it does not 
matter. 

Liable for wife’s acts 

6. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs before they were even married. 

7. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. 

8. A suit could be brought by or against a married woman only for contracts made by her 
previous to her marriage. And even in such cases she had to be joined by her husband as 
co-plaintiff or defendant. 

9. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

10. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support. 

11. In America in 19 th and early 20 th centuries, when a husband refused to supply his wife 
with necessaries suitable to her rank and condition, the wife could obtain them from any 
tradesman or tradesmen, and the husband had to pay the bills. 

Liable for support of wife 

12. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

13. In America in 19 th and early 20 th centuries, a woman could complain of her husband’s 
laziness, and compel him at court to give bonds for the support and also for the 
maintenance of his children. 
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Liable for wife who left 

14. If a wife, who had left her husband, offered to return and the husband refused to receive 
her, the wife could, then purchase necessaries in his name without his consent, and the 
husband was liable for all necessaries so supplied. 

15. Any man who shall unlawfully neglect or refuse to support his wife or children, unless 
owing to physical incapacity or other good cause, might be convicted of a felony in some 
States, but liable to punishment in every State. 

16. In America in 19 th and early 20 th centuries, an unmarried adult woman who becomes poor 
and unable to support herself, might, by legal process in some of the States, compel her 
father, mother, grandfather, grandmother, or any one or more of them, to furnish such 
support or to contribute towards it. If these relatives are not able to do so, the State, town 
or municipality would support the woman as a pauper. 

Restriction on husband’s property but not wife’s 

17. In America in the 1800s, during the life of a wife, a husband could not sell nor make a 
conveyance of his real estate either in whole or in part without her knowledge and 
consent. She had a one-third interest in his real estate and in NY one-half his personal 
property. 

18. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could without her husband’s 
consent sell, convey, and devise her separate estate, or any interest or interests in any and 
every part thereof, the same as if she were single. 

19. In England, The Married Woman’s Property Act of 1882 allowed married women to 
acquire, hold, and dispose of property in the same way as could a single woman, which 
except for primogeniture, was the same as a male. All property belonging to a woman at 
the time of her marriage, or which came to her after marriage, including earnings and 
property acquired by the exercise of any skill or labour, was absolutely her own, and the 
husband had no rights whatever over the property of his wife. 

20. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. This opened the way for wives taking out insurance on their 
husbands and then killing them. 

c. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability. 

Debtors ’prison 

21. In England, under the Married Woman’s Property Act of 1882, a married woman trading 
on her own account could be made a bankrupt, but she could not be committed to prison 
for non-fulfillment of an order under the Debtor’s Act of 1869. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to the Present Time, 
at 282, London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, could 
be committed to prison for failing to pay certain debts. 
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a. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

22. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

23. In 19 th century America, a wife was legally entitled to alimony, except for adultery, but 
not the husband, and the husband had to pay for the wife to bring a divorce action against 
him. Today in America with no-fault divorce, the entire structure of American marriage 
and divorce is geared to financially supporting faithless females. Men are 4 times more 
likely to lose their homes. One million American men are preemptively ordered out of 
their homes each year, even when no physical abuse is even alleged. 

Heart balm 

24. In the 19 th and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. When the 
seducer was a single man, the latter would be compelled to make reparation by marriage. 
Where this could not be affected, exemplary damages would generally be obtained. If 
the seducer was a married man and the girl did not know it, she could obtain aggravating 
damages. 

25. By 1929, with very few exceptions, women could hold any office in any of the States. 
They may have been members of a State legislature and they may have been members of 
Congress. 

Sentencing 

26. For the 41 classes of crimes to which the Federal Sentencing Guidelines apply, the 
average sentence for males is 278.4 percent greater than that of females (51.5 versus 18.5 
months). David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts, 
Journal of Faw and Economics, vol. XFIV (April 2001). 

27. Males not only receive longer sentences but also are less likely to receive no prison tenn 
when that option is available; more likely to receive upward departures, and less likely to 
receive downward departures. When downward departures are given, males receive 
smaller adjustments than females. Id. 

Female value greater 

28. A drunk driver will receive an average of a 3-year higher sentence for killing a female 
than for killing a male. Unconventional Wisdom, Washington Post, Sept. 7, 2000. 

29. Black widows: Chicago female homicide cases resulting in non-convictions by 1914 had 
become a national scandal. Illinois State’s Attorney Maclay Hoyne, declared that: “The 
manner in which women who have committed murder in this county have escaped 
punishment has become a scandal. The blame in the first instance must fall upon the 
jurors who seem willing to bring in a verdict of acquittal whenever a woman charged 
with murder is fairly good looking and is able to turn on the flood gates of her tears, or 
exhibit a capacity for fainting.” 

30. Female Defenses unavailable to males: 
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Menstruation and PMS, or I kill whomever I want and blame it on my biology : 


At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots 
at her former fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance had broken off their engagement and married another girl, so 
Mary followed him to D.C. and shot him dead. Mary tearfully testified that Burroughs 
had promised to marry her but married someone else. After a 12-day trial in which she 
pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, 
Mary was acquitted. 

N.Y. Times, July 20, 1865 printed: The verdict only furnishes a new illustration 
of what must be regarded as a settled principle in American law—that any woman, who 
considers herself aggrieved in any way by a member of the other sex, may kill him with 
impunity, and with an assured immunity from the prescribed penalties of law. 

Battered Female Syndrome or he’s dead so I can say whatever I want about him and the 
courts will believe me. 


Svengali Defense or the devil, a man, made me do it. 

Contract killing or get a guv to do it and then blame him . 

Injurious Falsehood (form of interference with economic concerns) [Defamation protects a 
person’s reputation while Injurious Falsehood protects economic concerns; it is an economic 
tort]. 


Intentional publication 

Of false and misleading information 

Malice = done with intent to interfere with another’s interests or done without regard to 
consequences. A reasonably prudent person would anticipate economic damages 
[if show statement made and false then there exists presumption of malice] 

That results in special damages, including loss of prospective economic advantage 

Tortious interference with prospective contractual relations [Protects person in acquiring 
property. Where a contract would have been entered into but for malicious conduct of 3P]. 

Relationship with 3P that creates expectancy of future contractual relations 
Defendant interferes with that relationship 

Malice = Defendant’s sole purpose is to hann plaintiff or defendant engaged in fraud 
Economic injury, which includes loss of opportunities for profit 
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Outline for course Men v. the Law 


By Roy Den Hollander, Esq. 

As Sir William Blackstone said in 1765, “So great a favorite is the female sex of the laws.” 

Theme : Since the industrial revolution (1760-1830), common law countries such as the U.S., 
England and Australia have established legal systems that discriminate against men largely to 
their detriment while discriminating against females mainly to their benefit. 

Week 1 


Lecture 

1. Similarities of U.S. and Australian common law legal systems 

2. Stare decisis and the power it gives judges to rule in accordance with their 
personal beliefs rather than the law. 

3. Three men’s rights cases in which the judges ruled in accordance with their 
Feminist and political correctionalist ideologies. 

Assignment 1: 

Familiarize yourself with Australia’s Sex Discrimination Act of 1984 and how to 
file a complaint under the Act. 

Then come up with an example where you or someone you know was treated 
differently than their opposite sex and draft up a sample complaint of around 250 
words or more. 


Week 2 


Lecture 

1. Some of the history of British and U.S. laws that gave females preferential 
treatment and how some of those laws compare to today’s. 

a. Employment 

b. Crime 

c. Private relations 

d. Financial support for females 

e. Property 

f. Divorce 

g. Illegitimate children 

h. Seduction 

Assignment 2: 
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Read the Commentaries on the Laws of England, by William Blackstone, Book 1, 
Chapter 15, Of Husband And Wife, 1765. It’s on the Internet 

Research and list the 25 most dangerous occupations in Australia, the percentage 
of men in each, the death rates for each and why you think those occupations have 
so many male employees—250 words. 

Or 

Find a story or stories of an Australian man who spent time in prison for rape but 
was later exonerated, summarize the story or stories—250 words. 

Or 

Find a story or stories about a divorce father who deserved custody of his 
children, but a court awarded custody to the mother who then hanned the 
children. Summarize in 250 words. 


Week 3 


Lecture 

1. Criminal sentencing of females compared to males 

2. Female specific defenses that allow them to murder males with little or no 
punishment. 

3. The last remaining course of action for men to fight for their rights—civil 
disobedience. 

Assignment 3 : 

Read Howard Zinn’s Disobedience and Democracy—Nine Fallacies on Law and 
Order. 

In 725 words, do one of the following: 

Find an example of one of the female defenses used in Australia, summarize it 
and comment on how it could be prevented, 

Or 

Find a new female only defense and do the same 
Or 

Write up a civil disobedience action that will bring the attention of the public and 
government to discrimination against men, include why you think such an action 
would have the required effect. 
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Men and The Law 


By Roy Den Hollander 2013 

Theme : Since the industrial revolution (1760-1830), common law countries such as the U.S., 
England and Australia have established legal systems that discriminate against men largely to 
their detriment while discriminating against females mainly to their benefit. 

Sir William Blackstone said in 1765, “So great a favorite is the female sex of the laws.” 

Week 1 

Lecture will show similarities of the U.S. and Australian systems and the problem of the 
common law concept of stare decisis inherited from England with examples of the impact of that 
problem on three men’s rights cases brought in the federal courts in New York. 

1. Similarities of the U.S. and Australian legal systems 

a. Both were derived from the common law system as developed in England. The 
common law is distinct from the civil law systems that operate in Europe, South 
America and Japan, which are derived from Roman law and the Napoleonic Code. 

b. The chief feature of the common law system is that judges’ decisions in pending 
cases are based on the decisions of previous cases with similar facts; whereas, in 
the civil system, a rule passed by a legislative body pretty much tells a judge how 
to decide. 

c. The common law system also has rules or statutes passed by legislatures and 
constitutional conventions. But unlike the civil law, a judge’s interpretation of 
these statutes and constitutional rules, under stare decisis, have the force of law 
for subsequent cases. In fact, these judge made decisions are the primary source 
of the law. 

d. Both the U.S. and Australia have a federal system of government established by a 
constitution. Under both constitutions, powers are distributed between the federal 
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government and the states. The constitutions gave both federal governments the 
exclusive power to make laws on matters such as trade and commerce, taxation, 
defense, foreign affairs, and immigration and citizenship. The states and 
territories have independent legislative power in all matters not specifically 
assigned to the respective federal governments. Where there is any inconsistency 
between federal and state or territory laws, federal laws prevail. Federal laws 
apply to the whole of the U.S. and whole of Australia. Each of the federal and 
state systems incorporates three separate branches of government—legislative, 
executive and judicial. Legislatures make the laws, the executive government 
administers the laws, and the judiciary independently interprets and applies them. 

Australian federal court structure: 



U.S. federal court structure: 
Supreme 

13 Circuit Courts of Appeals 
District Courts 

British court structure: 
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Supreme 

Court of Appeals, separate civil and criminal 

Civil - High Court Justice, County Court 
Criminal - Crown Court, Magistrates Court 

2. The common law was inherited from England. But stare decisis creates a problem 
because it gives a judge the power to legislate, to create the law. When coupled with 
judges who are appointed for life, as in the U.S. and Australian federal systems, it creates 
a group of individuals largely immune from the electorate and able to effectively change 
constitutional law and laws passed by elected representatives. 

a. In the U.S., the President detennines who is appointed to the Federal Courts, in 
Australia, it is the Governor-General in Council. 

b. Under President Bill Clinton, the appointments of federal judges where 
determined by the recommendations of his wife, Hillary Clinton. She naturally 
recommended those who agreed with her politically correct beleifs. Your 
Governor-General in Council, Quentin Bryce, like Hillary Clinton, is also a PC 
and most likely uses a litmus test for appointing federal judges. 

c. The result of Hillary Clinton’s appointments of judges, the adherence to PC tenets 
of other judges, and the fear in the U.S. of the eastern liberal elite by still other 
judges was illustrated in three cases that I brought in the federal courts in New 
York. 1 


1 Ladies Nights: Miriam Cedarbaum - appointed by Reagan and avowed feminist, Rosemary S. Pooler - appointed 
by Clinton to District and Appeals, Ralph K. Winter, Jr. - appointed by Reagan to Appeals, Roslynn R. Mauskopf- 
appointed by George W. Bush; VAWA: William H. Pauley III - appointed by Clinton, Amalya Lyle Kearse - 
appointed by Jimmy Carter to Appeals, Robert Allen Katzmann - appointed by Clinton to Appeals, Peter Welles 
Hall - appointed by George W. Bush to Appeals, Women Studies I: Lewis A. Kaplan - appointed by Clinton, 

Guido Calabresi - appointed by Clinton to Appeals, Chester John Straub - appointed by Clinton to Appeals; Women 
Studies II: Laura Taylor Swain - appointed by Clinton, Barrington Daniels Parker, Jr. - appointed by Clinton to 
Appeals, Susan Laura Carney - appointed by Obama, Jed Saul Rakoff- appointed by Clinton to Dsitrict Court. 
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Summary of the three Men’s Rights cases 

The three men’s rights cases—or as the media described them “anti-feminist” cases, were 
brought in federal court. The cases are called “Ladies Nights,” “Violence Against Women’s 
Act” and “Women’s Studies I and II. 

Not once, not even close to once, did the federal courts reach the fundamental question in 
each case: Is it fair under the U.S. Constitution to give females preferential treatment at the 
expense of the rights of men? The cases were not about enforcing more rights for men, but 
defending the rights they allegedly had in the face of an onslaught by the belief system—political 
correctness. 

As Howard Zinn said, “To exalt as an absolute is the mark of totalitarianism, and it is 
possible to have an atmosphere of totalitarianism in a society that has many of the attributes of 
democracy.” Believing that certain political and personal beliefs are the only “correct” ones 
sounds absolute. 

Every court used one of the many tactics that bureaucrats endowed with governmental 
power use, or more accurately abuse, in order to further their personal beliefs or demonstrate 
sequacious allegiance to those they fear. Every case was thrown out of court at the very first 
instance with complete disregard for what the blindfolded lady in the courthouse is supposed to 
represent. 

Ladies Nights 

The Ladies Nights’ case challenged the charging of males more for admission than 
females by public accommodation nightclubs. The federal courts said that was okay under the 
U.S. Constitution because the government was not involved. 
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When private businesses like nightclubs, which are opened to the public, discriminate, it 
violates the Constitution only if (1) the state or federal government is involved to a large extent 
in the business’s operations so that it is really the government controlling the business—this is 
called state action, or (2) the private parties have been delegated some of the government’s 
traditional powers; that is, they carry out a public or state function. 

State Action 

The federal courts ignored that New York State does not just issue a license to sell 
alcohol, but extensively controls the people involved and all the activities of a public 
accommodation nightclub or bar. The State rules over the level of lighting inside, the panorama 
within, advertising, citizenship of the employees, moral character of the customers, interior floor 
plan, number and positioning of tables and chairs (ever wonder why every club has those little 
tables), exterior blueprint, block-lot diagram, landlord, type of building, history of the building’s 
prior use, finances, manager, owners, owners’ spouses, the people with whom the owners 
associate, reputation of the owners, waitress outfits (no dressing like furry little animals with 
cotton tails), who gets admitted (no falling-down drunks, minors, or terrorists), noise level 
outside a club, parking and traffic congestion by the club, and all other circumstances relevant to 
the “public interest” that “may adversely affect the health, safety and repose” of citizens. ABC 
Law § 64(6-a); SLA Rules, 9 N.Y.C.R.R. Pt 48; SLA Handbook Retail Licensees, p. 5. 

The State also controls “the industry’s structure ... [and] the industry’s behavior by 
prescribing and proscribing specific dimensions of business conduct,” Moreland Commission on 
the ABC Law, No. 4, p. 6, which logically includes admission policies. 
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The Judge in the federal district court was actually a former lawyer for the Moreland Commission. 
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Despite the State’s extensive involvement with nightclubs, the Ladies Nights’ courts 
declared the State was only involved when an alcoholic drink was handed over to a customer, not 
when the customer entered the nightclub to reach the bar to buy that drink. 

The federal courts found it necessary to ignore the reality of State control over the entire 
operation of public nightclubs in order to avoid overruling a 1969-70 case that found state action 
when a bar discriminated against two females. Seidenberg v. McSorleys ’ Old Ale House, Inc., 
317 F. Supp. 593 (1970)(Mansfield, J. granted plaintiffs’ motion for summary judgment); 
Seidenberg v. McSorleys’ Old Ale House, Inc., 308 F. Supp. 1253 (1969)(Tenney, J. denied 
defendant’s motion for a Rule 12(b)(6) dismissal). 

The Ladies Nights’ courts created a factual distinction to preserve the 1969-70 case by 
claiming the two females were refused alcoholic drinks and that involved state action; whereas, 
charging men more to enter a club did not. The files of the 1969-70 case, however, do not refer 
to any refusal to serve alcoholic drinks. The bar may have refused to serve the ladies soda, 
lunch, boiled eggs, or pickles—the Ladies Nights’ judges did not know. So they simply assumed 
the fact to reach the decision required by the judiciary’s PC ideology because now males were 
being discriminated against by bars instead of females. 

The judges even ignored the U.S. Supreme Court’s statement that the McSorleys ’ 
decisions meant that “federal and state courts uniformly have declared the unconstitutionality of 
gender lines that restrain the activities of customers of state-regulated liquor establishments....” 
Craig v. Boren, 429 U.S. 190, 208 (1976). Entering a nightclub is an activity of the club’s 
customers, and for men, it is “restrain[ed]” by having to pay more than females. 
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Public Function 


As for the nightclubs being delegated state power to carry out a public function, the 
federal courts simply ignored history: 

“A long history of regulation, control, price fixing, place of time and sale setting, 
and outright extinction lies behind the liquor business in this country since 
Colonial times, and it is too late today to suggest that the rights of those who 
choose to engage in it are on a constitutional or legal parity with the rights of 
people who trade in bicycles, or cosmetics, or furniture.” 

Seagram & Sons, Inc. v. Hostetter, 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 701 (1965), 

overruled in part on different grounds, Heaiy v. Beer Inst., 491 U.S. 324, 342, (1989). The states 

and only the states, except for Prohibition, have always controlled any activity concerning 

alcohol. “[T]he regulation of the liquor traffic is one of the oldest and most untrammeled of 

[state] legislative powers.” Goesaertv. Cleary, 335 U.S. 464, 465 (1948), overruled on different 

grounds, Craig v. Boren 429 U.S. 190, 210 n. 23 (1976). Public function exists when there 

exists a history of exclusive government activity. Flagg Bros. v. Brooks, 436 U.S. 149, 158-59 

(1978). 

New York State always had absolute power to prohibit totally the sale of alcohol; broad 
power to control the times, places and circumstances under which alcohol is sold by nightclubs; 
and even to arrogate to the State the entire business of distributing and selling alcohol to its 
citizens. Seagram & Sons, Inc. v. Hostetter, 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 
701 (1965), overruled in part on different grounds, Heaiy v. Beer Inst., 491 U.S. 324, 342 
(1989). 

“[W]hen private individuals or groups are endowed by the state with powers or functions 
governmental in nature; they become agencies or instrumentalities of the state and subject to its 
constitutional limitations.” Evans v. Newton, 382 U.S. 296, 299 (1966). New York State chose 
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to delegate some of its exclusive functions to nightclubs for operating premises where persons 
could purchase and consume alcohol. Nightclubs, therefore, exercise a public function for which 
they are entirely dependent upon State decisions to operate successfully. See Flagg Bros. v. 
Brooks, 436 U.S. 149, 158-59 (1978). 

The State could have decided to set up and operate nightclubs and bars itself while 
forbidding anyone else from doing so. In that situation, the discrimination of charging males 
more for admission would clearly constitute an action by the State and be unconstitutional. 
There’s no legal or logical reason that because the State chose to delegate its public function to 
corporations operating under the State’s extensive control, that involvement by the State 
somehow disappears and the same conduct becomes constitutional, unless it discriminates 
against females. See Horvath v. Westport Library Ass ’n, 362 F.3d 147, 151 (2d Cir. 2004). 

Under the courts’ reasoning, nightclubs and bars can now charge one sex hundreds or 
thousands of dollars for admission, thereby effectively keeping that sex out of a nightclub, while 

3 

allowing the other sex in for free, and it would be constitutional. 

Violence Against Women’s Act 

This case challenged the constitutionality of a secrecy law created by the Violence 
Against Women’s Act that allows the Department of Homeland Security’s immigration division 
to use proceedings kept secret from Americans to make findings of fact that those same 
Americans committed “battery,” “extreme cruelty,” or an “overall pattern of violence” against 
their alien spouses or lovers. 


3 It would, however, violate the laws of around 28 states, but not the U.S. Constitution. 
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This secret, “Star Chamber” like proceeding violates the procedural due process required 
by the Fifth and Fourteenth Amendments of the U.S. Constitution. Also, because the secret 
proceedings are used against a disproportionate number of American men—around 85%, it 
violates equal protection in the application of the law. Laws might not have specifically 
discriminatory classifications written in words, but they may be applied in a way so as to create 
such classifications and that’s unconstitutional. Yick Wo v. Hopkins, 118 U.S. 356, 373-74 
(1886). 

The federal courts quickly dismissed the action for lack of injury based on the following 
Kafkian logic: Since the fact-findings about what an American did to his alien spouse or lover 
and the result of the release of those fact-findings to the alien, certain private Feminist 
organizations and various law enforcement agencies are kept secret from the American, any 
allegation of harm by him is “speculative” because he doesn’t know what actually DHS found or 
how it was disseminated and impacted his life, such as the denial of a job or an investigation by 
the police. The plaintiffs, including me, could not find out what the federal government did 
behind closed doors concerning us because we were locked out; therefore, we could not say what 
we were found to have done or how those fact-findings were used against us by releasing the 
findings to various third parties. The courts ruled our allegations speculative even though it was 
the federal government’s secrecy law that we were challenging, which allowed the courts to rule 
our allegations speculative. It’s called Catch 22. 

Once again, the federal courts’ subservience to society’s preoccupation with punishing 
males for any perceived or imagined slight to females—whether the females are citizens, aliens, 
prostitutes, or terrorists—caused the courts to ignore the wisdom of one of the better Supreme 
Court Justices: ‘“[Secrecy] provides a cloak for the malevolent, the misinformed, the 
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meddlesome, and the corrupt to play the role of informer undetected and uncorrected.’ 
Appearances in the dark are apt to look different in the light of day.” Anti-Fascist Committee v. 
McGrath , 341 U.S. 123, 172 (1951)(Frankfurter J., concurring)(intemal quote U.S. ex rel Knauff 
v. Shaughnessy, 338 U.S. 537, 551 (1950)(Jackson, Black, Frankfurter, dissenting)). 

Women’s Studies I and II 

The first round of this case, Women’s Studies /, largely relied on Equal Protection and 
Title IX to claim that federal and state support for Women’s Studies programs were 
unconstitutional because there were no Men’s Studies programs for the minority of students— 
men. In 2008, there were over forty Women’s Studies programs in New York State’s higher 
education system. Females made up 58% of all college students, received over 55% of the 
Bachelor degrees, over 63% of the Master’s degrees, and over a majority of the Doctoral 
degrees, and yet there were no Men’s Studies programs. N.Y. State Department of Education, 
ORIS 4 

The federal courts again dismissed, at their first chance, by ruling that any hann caused 
the minority—males—by the lack of a college’s Men’s Studies program was “speculative.” The 
federal courts, however, do not say the same about the lack of a female sports team when a 
college only has a male team. 

Women’s Studies I also claimed that Feminism was a religion and that New York State 
and the Federal Government’s use of taxpayer dollars to incorporate Feminist and PC tenets into 
New York’s higher educational system violated the first clause of the First Amendment: 

4 By 2016, across America, females will receive 64% of the Associate degrees, over 60% of the Bachelor degrees, 
53% of the Professional degrees, and 66% of the Doctoral degrees. National Center for Educational Statistics, 
Digest of Educational Statistics, Table 258. 
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“Congress [or state] shall make no law respecting an establishment of religion . . . To bounce 
this issue out of court, District Judge Kaplan simply made a finding of fact without any evidence 
that “Feminism is no more a religion than physics . . . Now that may be so, but in this day and 
age we are beyond accepting proclamations of what is true by the powerful just because they are 
powerful. 

The Second Circuit Court of Appeals took a different tack on the religion issue by 
resorting to the hyper-technical pleading standards of the early 19 th century. Because I did not 
write in the complaint that “I am a taxpayer,” the Second Circuit ruled I did not have standing to 
bring the Establishment Clause challenge. Based on the absence of those four words in a 36- 
page complaint, the Second Circuit threw the case into the street. 5 

The Court did not bother to consider the obvious fact that I was a taxpayer. After all, I 
was admitted to practice before the Court of Appeals and the complaint stated I was a resident of 
New York. What adult living and working in this country does not have taxpayer status? The 
Second Circuit also did not bother using its power of “judicial notice” to determine whether I 
was a taxpayer even though the Federal Defendants conceded that I was. And, the Second 
Circuit did not bother remanding the case to the district court for a hearing on whether I was a 
taxpayer, which the Second Circuit had the power to do and I requested. 

So why were the courts so determined to prevent even the appearance of rendering justice 
on the issue of whether Feminism is a religion aided by government? Because to do so, would 


5 In oral argument, the Second Circuit also complained that the complaint did not include the relevant State and 
Federal Statutes. That is false. “Equity for Women in the 1990s ” is a Regents’ policy statement carrying the effect 
of law on higher educational institutions, Educ. Law § 207 (although § 207 was not cited, a summary of the text was 
at H 28 of the Amended Complaint), and the Bundy aid statute was specifically cited at 49 and 157 in the 
Amended Complaint in the original action. The substance of other statutes were also pleaded, but not cited. 
“Affirmative pleading of the precise statutory basis for subject matter jurisdiction [standing] is not required if the 
complaint alleges facts to establish jurisdiction.” Moore’s Fed. Prac., § 8.03 [3], 3 ed. (based on cases from the 2d, 
5 th , 7th, and 9 th Circuits). 
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mean a modem-day excommunication from the Feminist-PC Establishment—a barrage of 
personal invectives from PC zealots, criticism from the mainstream media, and ostracism from 
the politically correct elite. 

In round two, Women’s Studies II, the complaint specifically stated—four times—that I 
was a taxpayer and specifically cited all the relevant statutes. The federal district court threw the 
case out, anyway. 

To do so, the court phonied the facts about what happened in Women’s Studies /, so it 
could get rid of the case based on collateral estoppel. Under collateral estoppel, if issues were 
fully litigated, actually decided, and necessary or essential to the decision in a prior case, then 
those issues cannot be raised again between the same parties (remember this for later) in a 
subsequent case. The district court in Women’s Studies II ruled that collateral estoppel 
prevented me from alleging that I had standing under the Establishment Clause to bring the case 
because that standing had been previously decided against me in Women’s Studies I. 

There are two different ways for a plaintiff to satisfy standing under the Establishment 
Clause: (1) having taxpayer status and (2) incurring a non-economic injury. Non-economic 
injury meant I found “offensive” the defendants’ inculcation of PC and Feminist tenets in higher 
education. In my case, at Columbia University where its Institute for Research on Women and 
Gender, which runs Columbia’s Women’s Studies program, propagates PC and Feminism 
throughout the University and the Columbia community. 

Both taxpayer and non-economic standing were never touched upon in the district court 
in Women’s Studies /, but the Court of Appeals did find fault during oral argument for my not 
including the four magic words, “I am a taxpayer,” in the complaint and said as much in its 
decision. The Court of Appeals, however, never mentioned non-economic standing during oral 
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argument or in its decision. So non-economic standing was an issue that was never dealt with in 
the prior case Women’s Studies I. Further, the most favorable politically correct spin that could 
possibly be put on the court proceedings in Women’s Studies I concerning non-economic 
standing was uncertainty, and that is not good enough for collateral estoppel under the law. 

Had the law, instead of ideology, been followed in Women’s Studies II, it would have 
resulted in a victory for men. To prevent that, the lady judge in the district court simply ignored 
the facts and ruled that “[b]oth the District Court and the Second Circuit necessarily decided the 
issue of Plaintiffs [Establishment Clause] standing in [ Women’s Studies I] .... The issue of 
Plaintiffs standing to litigate his Establishment Clause and related claims regarding the 
University’s Women’s Studies program was decided against him in [ Women’s Studies 7].” Judge 
Swain’s Order at 5. “Plaintiffs . . . objections, that collateral estoppel does not apply because . . 
. non-economic standing [was] not previously litigated [are] without merit.” Judge Swain’s 
Order at 4. The district court knew the answer it wanted, so it simply falsified the facts to reach 
that conclusion. 

All was not yet lost in Women’s Studies II, or so I thought. A key requirement of 
collateral estoppel is that it can only apply when the parties are the same, so I made a post¬ 
judgment motion to amend the complaint by adding two new male plaintiffs who came forward 
after the district court’s decision and had the guts to fight for their rights. The district court 
could not possibly apply collateral estoppel against them because they were not involved in 
Women’s Studies I. However, the court found another way to keep the case from going to trial. 

The lady judge ruled that her court lacked the authority to allow the post-judgment 
amendment of the complaint to cure standing. Strange, that in the earlier case, Women’s Studies 
I, Court of Appeals Judge Chester J. Straub, during oral argument, admonished me for not trying 
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to amend the complaint post-judgment in that case, which had also been dismissed for my lack of 
standing: 

Judge Straub: Did you ask [for] a further amendment after the court said there was no 
standing? 

Den Hollander: No at that point, the moment that I learned about the standing was the 
decision of the court. . . . 

Judge Straub: But did you ask? 

Den Hollander: No, I did not your honor. 

Judge Straub: [B]ut you first had the Magistrate judge’s report. 

Den Hollander: That’s correct your honor. 

Judge Straub: You objected to that but you didn’t ask therein [for] leave to amend should 
the district court hold against you. 

Den Hollander: No I did not. . . objected to. . . . 

Judge Straub: The second time after he [District Judge Kaplan] did hold against, you 
didn’t come back and say give me a chance to amend. 

Den Hollander: That’s correct.... 

Judge Straub: Are you a lawyer . . . ? 

(Transcript of oral argument before the Second Circuit Court of Appeals on April 8, 2010). 

So which is it? Does a district court have the authority to allow a post-judgment 
amendment of a complaint that was dismissed for lack of standing? It all depends on whether it 
will aid that court in ridding itself of bothersome men fighting for their rights violated by the 
government’s preferential treatment of females. 

Useless as the effort was, I appealed Women’s Studies II to the Second Circuit Court of 
Appeals. The three judge panel simply parroted the district court by saying that the issues of 
non-economic and taxpayer standing had been “fully litigated and decided” in Women’s Studies 
/, when they hadn’t, and that the complaint could not be amended because the two “new 
plaintiffs are not new evidence,” even though the two would testify as to new facts, which 
sounded like evidence to me, and, of course, legally it was. 

But the kicker to the judges’ decision was their blatant abuse of power by threatening me 
with Rule 11 sanctions that forever banned me from representing the two new plaintiffs, or 
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anyone else for that matter, in any case raising the issue of whether Feminism is a religion. 

That’s no different than a Jim Crow court in the 1800s threatening the attorney for the New 
Orleans Comite des Citoyens with fines, license suspension or disbarment for bringing another 
Plessy v. Ferguson, 163 U.S. 537 (1896), suit with a different plaintiff on the same issue— 
separate but equal. And no different than at the end of every year sanctioning the American 
Civil Liberties Union for bringing another action with new plaintiffs against Christmas displays. 

So I asked the U.S. Supreme Court to not only reverse the Second Circuit’s decision 
(Petition for Writ of Certiorari), but to tell it to rescind its threat of sanctions and to stop acting 
like King John of England by relying on their divine right of life long tenure to rule in 
accordance with their personal beliefs: “In the men’s rights cases, the Second Circuit has acted 
beyond its authority by deciding in accordance with the current popular ideology Feminism, even 
though it is the imperative duty of the courts to support the Constitution. ‘[The] constitution is, 
in fact, and must be regarded by the judges as a fundamental law.’ Alexander Hamilton, 
Federalist Paper No. 78. Supplanting it with the tenets of Feminism is an act beyond a court’s 
authority and its duty to obey the rule of law—not the rule of the ‘politically correct.’” 

The Supreme Court, rarely a profile in courage, said no. The lower court decisions will 
stand because Justice Black was wrong when he once wrote, “Our Constitution was not written 
in the sands to be washed away by each wave of new judges blown in by each successive 
political wind. Rather, our Constitution was fashioned to perpetuate liberty and justice. . . .” 
Turner v. United States, 396 U.S. 398, 426 (1970)(Black, J., dissenting). 

Through all these cases, the judges have been consistent in abusing their power to further 
their personal interests by using any means, such as phony facts, non-existent laws and Orwellian 
logic, to do the opposite of what they are supposed to do. They have forgotten that “in times of 
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repression, when interests with powerful spokespersons] generate symbolic pogroms against 

nonconformists, the federal judiciary . . . has special responsibilities to prevent an erosion of the 

individual’s constitutional rights.” Younger v. Harris, 401 U.S. 37, 58 (1971)(Douglas, J., 

dissenting). “In a government like ours, entirely popular, care should be taken in every part of 

the system, not only to do right, but to satisfy the community that right is done.” Joint Anti- 

Fascist Refugee Committee v. McGrath, 341 U.S. 123, 172 n. 19 (1951)(Frankfurter, J., 

concurring)(quoting 5 The Writings and Speeches of Daniel Webster, 163). 

The federal judges in the Men’s Rights cases failed to realize that efforts to enforce 

unanimity of belief in any dogma claiming itself the sole possessor of the truth are doomed to 

fail. As U.S. Supreme Court Justice Jackson so aptly wrote in 1943, during another time of 

intolerance and hatred directed by the majority at those in the minority: 

Nationalism is a relatively recent phenomenon but at other times and places the 
ends have been racial or territorial security, support of a dynasty or regime, and 
particular plans for saving souls. As first and moderate methods to attain unity 
have failed, those bent on its accomplishments must resort to an ever-increasing 
severity. As governmental pressure toward unity becomes greater, so strife 
becomes more bitter as to whose unity it shall be. . . . Ultimate futility of such 
attempts to compel coherence is the lesson of every such effort from the Roman 
drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition, as 
a means to religious and dynastic unity, the Siberian exiles as a means to Russian 
unity, down to efforts of totalitarian [regimes]. Those who begin coercive 
elimination of dissent soon find themselves exterminating dissenters. 

Compulsory unification of opinion achieves only the unanimity of the graveyard.” 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-41 (1943). 

Today in America, it is Feminism and political correctionalism that are succeeding in 

stamping their brand of thought, speech, and action on the nation at the expense of liberty. 


Assignment 1 : Familiarize yourself with Australia’s Sex Discrimination Act of 1984 and how 
to file a complaint under the Act. Then come up with an example where you or someone you 
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know about was treated differently than their opposite sex and draft up a sample complaint of 
around 250 words or more. 


Week 2 


Lecture will look at some of the history of British and U.S. laws that gave females preferential 
treatment and how some of those laws compare to today’s. 

Employment 

1. In 1842 the employment of females in mines was declared to be illegal in England. 

Arthur Rackham Cleveland, Woman under the English Law the Landing of the Saxons to 
the Present Time, at 250, London: Hurst and Blackett, 1896. For 1837-1895. 

a. Today in England and the U.S. less than one percent of miners are females. 

b. In America, the fatality rate from workplace injuries is more than nine times 
higher for men than for women, Stephen Greenhouse, The Most Dangerous Jobs 
in America, NY Times, Aug. 20, 2010. 

c. The 25 most dangerous occupations in America are 90% occupied by men—it’s 
called the “Tombstone Cellar.” They include: 

Commercial pilots 
Fishermen and fisherwomen 
Forestry labourers 
Drilling plant operators 
Mining labourers 
Ship’s pilots and deck officers 
Structural steel labourers 
Truck drivers 

Excavation and earthmoving machinery operators 

2. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

3. The 1906 International Convention prevented employers from working women at night. 
Signed by many European nations including England. 

4. British Contagious Diseases Act of 1864 recognized prostitution as a calling, and 
required periodical examinations of all registered prostitutes who frequented 
neighborhoods of military installations [Act abolished 1886]. Cleveland at 251-52. In 
England prostitution was not a crime, but they had to be registered. Cleveland at 264. 

a. Some Feminists hold that prostitution, which they euphemistically call “sex 
work,” can be a valid occupational choice for women. 

b. Problems with unregulated prostitution is as an Los Angeles Assistant District 
Attorney told me that prostitutes are often engaged in other crimes such as credit 
card fraud, the costs of which are passed along to other card holders. Prostitutes 
use emergency rooms for medical treatment, the cost of which are passed along to 
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those who have insurance. Prostitutes tend to spread contagious diseases if they 
are not checked. 

5. In the later part of 19 th century in England, all trades were open to females and many 
professions except, for example, the clergy, law and the military. Cleveland at 254. 

6. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. They also enumerated certain classes of labor in which they may 
either not be employed at all, or only under certain restrictions and conditions. A few of 
the States had also established a minimum wage to be paid to women engaged in certain 
occupations. Sanitary conditions were sometimes imposed, and provision made for 
medical supervision for women. In some cases, the times when wages must be paid, and 
restrictions upon payment in merchandise, were specified. 

Vote 

1. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 


Crime 


Abortion 

1. Prior to 1861, a female in England was not liable for intentionally causing her abortion, 
which is true today in the U.S. and England. 

a. Roe v. Wade gave American females the unilateral right to opt out of parenthood. 
Since that Supreme Court decision, females have aborted over 40 million 
incipient human beings. Center for Disease Control, Abortion Surveillance —U.S. 
2004, Table 2. That’s more than all the men who have died in all the wars 
America has fought. 

b. Some argue that females make mistakes, such as forgetting to take the pill. Over 
40 million since 1973 are a lot of mistakes. Even assuming all of those were 
mistakes, sex is a repetitive activity, so people have fair warning to “be prepared,” 
as the Boy Scouts say. When a cognitive human being chooses not to be cautious 
or is negligent, then she is responsible, not the innocent she destroys. If I get into 
a car drunk and hit a 16 year-old cheerleader, I’m the one to blame, I’m the one 
who must pay. 

c. The federal government awarded $265 million of taxpayers’ money to Planned 
Parenthood in 2005. This tidy sum allowed the group to pay for nearly 250,000 
abortions, which are often used as a means of birth control. 

d. No one wants to interfere with a girl’s freedom except her freedom to act 
irresponsibly when it harms others. 

Rape 


18 



1. In England prior 1861, the punishment was death, but an Act passed in that year made it 
5 years to life. 

a. Today the penalty is a minimum of 10 years. 

2. In America 

a. The leading feature in the crime of rape was that it was committed against the will 
of the person injured. Unless this was shown, conviction could not follow. 

b. Today, in many American colleges, if a female drinks some alcohol and then 
consents to sex, she can change her mind the next day and charge the guy with 
rape saying he gave her the alcohol to induce her to have sex. . 

The Hyped Campus Rape That Wasn’t, Nov 5, 2013 

By Cathy Young 

If a satirist had set out to write a scathing parody of the campus crusade 
against rape, he could not have come up with anything more bizarre, or more 
ridiculous, than the real-life comedy-drama that unfolded last month at Ohio 
University in Athens, Ohio. 

The scandal started, like many scandals do these days, in the social media. 
On Saturday, October 12, amidst the school’s Homecoming Weekend festivities, 
photos and a video of two young people engaged in a public sex act near the 
campus—the man on his knees performing oral sex on the woman while she 
leaned against a plate-glass window, half-sitting on its ledge—showed up online 
and promptly spread on Twitter. 

On Sunday night, the woman in the photos, a 20-year-old Ohio University 
student, contacted Athens police to say that she had been sexually assaulted. The 
news media picked up the story; an October 16 report on the local television 
channel, WBNS-10TV, opened with the alarming announcement, “An Ohio 
university student says she was the victim of a rape. Making it even worse, 
someone photographed the alleged assault and shared it on social media.” Within 
the OU community, there was widespread outrage, particularly at reports that at 
least a dozen people had witnessed the act. OU senior Allie Erwin lamented to 
10-TV, “Our first instinct as a community was not to intervene and help this 
woman, but to post it on social media, and make a mockery of probably the most 
traumatic experience of her life.” 

While Athens police chief Tom Pyle warned against a rush to judgment, 
noting that the witnesses “may not have realized” they were seeing an assault and, 
in fact, that no assault may have taken place, the outraged student were not 
mollified. Said Erwin, “She obviously wasn’t okay with what happened. It was 
rape. She reported it to the police as rape.” 

Meanwhile, the photos and videos—initially taken down after the rape 
complaint—resurfaced. They appeared to show a fully consensual encounter; the 
woman was seen smiling, flipping back her hair, at one point putting her hand on 
the back of the man’s head, and even posing for the camera with a grin on her 
face. Witnesses confirmed that, while both participants were clearly drunk, the 
“victim” was not incapacitated and “seemed like she was enjoying it”; she also 
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left with the man afterwards, walking unassisted. (While none of the onlookers 
thought the sex was non-consensual, at least one or two of them berated the man 
as a “slut” and physically assaulted him after he stood up, bloodying his face—an 
ironic detail considering feminist complaints that women are stigmatized for 
sexually “loose” behavior while men are not.) 

Despite the fact that this infonnation was widely available in the social 
media and appeared in the campus newspaper, The Post, as early as October 17, 
the university community continued to treat the sexual assault as a fact, with 
commentary often omitting even the word “alleged.” On October 22, students 
began to leave Post-It notes on the Chase Bank window where the “rape” 
occurred, with inscriptions that decried “victim-blaming” and offered supportive 
messages such as “You are not alone,” “This is not your fault,” “We let you 
down, I am so sorry,” and “You are strong and brave.” (An Athens policeman 
took the notes down and stopped the students from posting more, resulting in an 
informal complaint against him.) On October 24, the university hosted a 
student/faculty event titled “Campus Conversation: Sexual Assault, Consent, and 
Bystander Intervention.” The topic, according to the official announcement, 
included “healthy sexualities, policy (sexual assault/misconduct definitions and 
existing policy), victim blaming, sexual assault, masculinity/power, consent, 
bystander intervention and outreach to the community.” On the same day, The 
Post published a letter from more than thirty faculty members, including the 
Faculty Senate Executive Committee, expressing deep concern about “recent 
events involving alleged sexual assault, alcohol and social media on our campus 
and in our community.” 

A few days later, on October 28, Athens County prosecutor Keller 
Blackburn announced the results of the grand jury investigation: no charges were 
to be filed, since “a reasonable person would think that [the woman] was not 
intoxicated beyond the ability to consent.” Blackburn also gave a detailed 
account of the night’s events, pieced together from the video, security camera 
footage, and eyewitness testimony. (The woman and the man, also a 20-year-old 
OU student, both claimed to have no memory of what happened.) After leaving a 
nearby bar where they had been drinking, the pair began kissing in the street and 
then proceeded to further intimacies. At one point, when the man realized they 
had an audience, he asked the woman if they should stop; she encouraged him to 
proceed. 

Perhaps the most astonishing aspect of this story is the virtually 
unanimous support for the “survivor” from anti-rape activists and their supporters. 
Letters published in The Post, from women and men alike, deplored the 
“disheartening” skepticism about the “poor woman’s” claims and decried the 
pernicious sway of “the rape culture.” Class of 2013 alumnus Jared Henderson 
chided “misguided skeptics” for failing to realize that “it takes incredible courage 
for a woman to come forward and report a rape,” since she subjects herself to 
“massive public scrutiny.” The fact that the woman was already unwillingly 
exposed (as it were) to public scrutiny had apparently escaped his notice: the 
facts, Henderson confidently asserted, gave “no reason to believe that this is an 
embarrassed woman crying wolf about rape to save her reputation.” 
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Feminists outside the OU campus took the same stance. A column on 
ThinkProgress.org, the website of the Center for the American Progress, 
suggested that eyewitness accounts confirming that both participants in the act 
were “very, very drunk” proved that, no matter how consensual it looked, it fit 
Ohio University’s criteria for sexual assault. (Actually, the university policy 
quoted in the column states that a person is unable to consent if “incapacitated” 
due to alcohol or other factors.) The writer, Tara Culp-Resser, did not seem to 
realize that by her definition, the man can be considered a victim of sexual assault 
as much as the woman—leading to the absurd conclusion that they were raping 
each other. 

Culp-Resser laments, “When women allege that they have been sexually 
assaulted, everyone from police departments to university officials to their 
neighbors often tells them they’re mistaken, and assumes they’re simply ‘crying 
rape’ after waking up the next morning and regretting a sexual encounter.” And 
yet, ironically, the Ohio University incident validates precisely that stereotype. 
Doing stupid things when one’s judgment is impaired by alcohol is not the same 
thing as being coerced while unable to resist or consent. In a way, the advocates’ 
fanatical insistence that the woman must be considered a victim because she says 
so is a perverse mirror image of the most misogynist traditional attitudes toward 
rape—such as the requirement, under some interpretations of Sharia law, that a 
rape victim must have four male eyewitnesses to prove her claim. In this case, 
there is not only eyewitness testimony but a visual record to show a consensual 
encounter; yet the activists’ response seems to be, “Whom are you going to 
believe, the woman or your lying eyes?” 

The university is still considering whether to take disciplinary action 
against one or both of the students. (One may safely assume that charges against 
the woman for filing a false police report is not one of the options on the table.) 
Meanwhile, a follow-up “campus conversation” on sexism, sexual assault, and 
alcohol is scheduled for November 18. Since the proposed topics include “double 
standards,” it would be interesting to invite the discussants to consider the 
following scenario: 

An intoxicated woman performs oral sex on an equally intoxicated man in 
public view. Some female passers-by outraged by the woman’s loose conduct 
berate her as a slut and beat her up before she leaves the scene in the man’s 
company. Which of the two would be seen as the victim deserving of public 
support? 


Cathy Young, a columnist for Newsday, is a regular contributor to Real Clear 
Politics and Reason. 

c. Such not only occurs in colleges. Ashleigh Loder, 25, wasted at least 100 hours 
of police time by inventing a rape charge. She first told officers that a male friend 
had forced her to have sex in her home. However, the friend she had accused was 
able to prove his innocence because he had filmed the sexual encounter on his 
mobile phone. The footage showed Loder, a mother-of-two from Bideford, 
Devon, was a willing and active sexual participant. She was drunk on vodka and 
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invented her story because the partner of the man with whom she’d had sex was a 
friend. So remember to film all your sexual encounters these days. Mia De 
Graaf, Young mother jailed for making two false rape claims within hours after 
getting drunk and sleeping with friend's partner , Mail Online, October 27, 2013 

d. False allegations of rape range from 1.5% to 90% depending on the geographical 
location and study methodology. False allegations of rape , The Cambridge Law 
Journal 65, Rumney, P (2006). 

e. In the 19 th and 20 th centuries, in prosecuting a rape, it was important that the 
prosecutrix commence such prosecution as soon after the injury as possible, and 
that her reputation for truth and chastity stands fair. 

f. To conceal the outrage for an unreasonable time, or keep up a friendly 
acquaintance with the author of it after the offence, would materially impair the 
confidence, both of court and jury, in the victim’s statements. 

g. If the offender or offenders fled, or took to concealment, after the offence, that 
fact would be an important feature for the consideration of the jury. 

h. If the act was committed in a place where the female could have been heard, and 
she neglected to cry out, such fact would have due weight in the judge’s charge to 
the jury. 

i. If, too, the prosecutrix be a person of ill fame that would go far towards damaging 
the probability of her story, though it would not entirely discredit it; nor would 
the punishment be any the less, because the crime was committed upon a kept 
mistress, or a common strumpet. 

1. Today rape shield laws prohibit the use of evidence of the nefarious 
activities by a women, such as working as a prostitute, but nearly 
everything about the accused, usually a man, is bandied about in court 
and the press. 

2. If a person accused of murder can use as a defense that the dead person 
had a tendency to violence, then a guy accused of rape should be able to 
show that the female was a prostitute. 

j. Resistance to the atrocity was good evidence in favor of the prosecutrix. But it 
was not conclusive. A woman may make a show of resistance, and yet be more 
than half consenting to the act. 

k. Non-resistance, on the other hand, was no evidence of consent. It may proceed 
from being overpowered, or from conviction of its uselessness, or from the 
confusion of terror, or from want of strength. 

l. A husband cannot be guilty of a rape upon his wife. 

1. Today any wife can falsely accuse and get convicted her husband for 
rape. 

m. Penalty for rape 10 years. 

1. Today 9 to 25 years in New York. 

3. The problem with the courts in rape and sexual harassment cases is that they rest on a 
false assumption that females who claim to be victims are always telling the truth. 

a. According to a nine-year study conducted by fonner Purdue sociologist Eugene J. 
Kanin, in over 40 percent of the rape cases against men that were reviewed, the 
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female eventually admitted that no rape had occurred. Archives of Sexual 
Behavior, Vol. 23, No. 1, 1994. Kanin also studied rape allegations in two large 
Midwestern universities and found that 50 percent of the allegations were 
recanted by the accuser. He also found that most of the false accusers were 
motivated by a need to compensate for feelings of guilt or shame or a desire for 
revenge; that is, the female had second thoughts when she woke up from her 
drunk the night before, or the guy didn’t call her back. It is true, of course that 
not every accuser who recants had accused falsely. But it is also true that some 
who did not recant were not telling the truth. 

b. The United Kingdom bases the number of rapes on just allegations that are then 
multiplied by a factor of 10 based on an unsubstantiated belief that only 1 in 10 
alleged rapes are reported. So if there is one rape, there will be allegations of 10 
rapes and the U.K. government will report that there were 100 rapes. 

c. A Washington Post investigation of rape reports in seven Virginia and Maryland 
counties in 1990 and 1991 found that nearly one in four were unfounded. 

d. According to a 1996 Department of Justice Report, of the roughly 10,000 sexual 
assault cases analyzed with DNA evidence over the previous seven years, 2,000 
excluded the primary suspect, and another 2,000 were inconclusive. 

e. Linda Fairstein, the author of Sexual Violence: Our War Against Rape, says, 
“there are about 4,000 reports of rape each year in Manhattan. Of these, about 
half simply did not happen.” 

f. A Denver sex-assault unit commander estimates that nearly half of all reported 
rape claims are false. 

4. What about females raping males or rape by fraud? 

a. Two common ways that females rape guys are (1) maternity frauds where they lie 
about being on a contraceptive or unable to conceive, or (2) paternity fraud where 
they lie about who is the biological father, of course, sometimes they play around 
so much that they don’t know who is the real father. In the U.S., 30% of the non¬ 
custodial fathers are paying for children who are not theirs. WorldNetDaily, 
February 18, 2006. 

1. Feminine Reproduction Fraud (“FRF”) is an extremely serious and 
harmful crime. When a female forces her reproductive capacity on a 
guy by fraud, it is rape, just as when a male physically forces his 
reproductive capacity on a female. But Feminists try to downplay the 
offense by females simply because the perpetrator happens to be a 
female. The only difference between the two is the means that a 
particular sex uses to get what they want. It does not matter whether the 
means is by fraud or physical force because the act intentionally harms 
another human being. Both have their associational, privacy, and 
economic rights violated. But men no longer have rights in America, so 
they are actually forced by government to pay their own rapists for the 
acts the rapists committed. 

2. The magazine “That’s Life!” polled 5,000 females and asked them if 
they would lie to get pregnant. 42% of the females said yes. Imagine 
how many really would, and who ends up footing the bill. 
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3. The vast majority of illegitimacy is actually predatory reproduction by 
females for income or to control a man. 

4. Duped dads deserve legal redress to protect themselves against maternity 
and paternity fraud. If a female lies to a man about her reproductive 
capacity to become pregnant, then takes his money or extorts him into 
marrying her; or if she tricks a guy into raising a baby not his own, 
sacrificing years of his life into an endeavor based on a falsehood, she 
should go to prison for decades or life. 

5. Michael Gilding, sociology professor at Swinburne University in 
Australia, reviewed studies from around the world and concluded that 1- 
3% of children were fathered by someone other than the man who 
believes he’s the daddy. Four million children are born in the United 
States each year, so using the mid-range 2% figure, which means 80,000 
men become victims of paternity fraud every year. That’s 80,000 rapes 
a year just for paternity fraud compared to 95,000 rapes of females. 
Factoring in maternity fraud, women rape more guys than vice versa. 


Theft 

As a general rule in England and America in the 19 th century, a married woman could not 
be guilty of theft if she took her husband’s goods. 

Private Relations 


The old theory that man and wife are one in the eye of the law was completely eliminated in the 
last half of the 19 th century in England and America. He could not compel her to cohabit with 
him, his command over her property no longer existed, and he could no longer beat her without 
going to jail. 

1. An 1820 Act forbade the flogging of women either in public or private, but not men. It 
was also okay to flog school boys with a cane but not a school girl. 

2. In England and America in the 19 th century and today, the mother is entitled to the 
custody of the illegitimate child, and the father was required to support the child, if in the 
19 th century, the evidence of the mother as to the paternity of the child was satisfactory to 
the court, which meant tears and her testimony. Today, there is DNA testing. 

3. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to show such. So how do the courts react to that today? 

a. The American Association of Blood Banks reports that 30 per cent of men who 
suspect they are not biological fathers are right. In the United Kingdom, one in 
six men who took a DNA test to challenge claims by females that they were the 
fathers of their children were not. 

b. Even when the husband finds out the child is not his own and divorces his 
promiscuous wife, the courts in over 30 American states still require him to 
support the child that’s not his. Those states rely on the 500-year-old English 
common law doctrine, which holds that a married man is always legally presumed 
to be the father of a child born during the marriage. Men are routinely forced to 
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pay tens of thousands of dollars in child support, even after DNA tests prove they 
are not the biological fathers. 

4. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs that occurred before they were even married. 

5. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. If a married woman made a lease of property in her own right, such 
lease would not be binding upon her after the death of her husband. 

a. A Married woman could neither sue nor be sued separately on any contract made 
by her during marriage. The action had to be instituted by or against the husband 
and wife jointly. 

b. A suit could be brought by or against a married woman only for contracts made 
by her previous to her marriage. And even in such cases she had to be joined by 
her husband as co-plaintiff or defendant. 

c. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

d. A married woman might be prosecuted for any personal injury, such as slander, 
assault and battery, and the like; but the suit had to be brought against her jointly 
with her husband. 

6. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support and that of the minor children. 

Financial support for females 

1. In 19 th and early 20 th centuries in America, every wife was entitled to such necessaries as 
reasonably corresponded to the income of her husband and the social position of the 
parties. If the husband refused to supply such necessaries, the wife could apply to any 
court of equity for a separate maintenance, and also to detennine a proper sum for her 
support. By force of marriage, a wife acquired a right to the support by the husband of 
herself. 

a. A wife was entitled to such support as would enable her to appear decently and 
respectably in the society in which she, with her husband, had been accustomed to 
move. 

b. When a husband refused to supply his wife with necessaries suitable to her ra nk 
and condition, the wife could obtain them from any tradesman or tradesmen, and 
the husband had to pay the bills. 

c. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

d. A woman could complain of her husband’s laziness, and compel him at court to 
give bonds for the support and also for the maintenance of his children. 

e. If a wife, who had left her husband, offered to return and the husband refused to 
receive her, the wife could, then purchase necessaries in his name without his 
consent, and the husband was liable for all necessaries so supplied. 

f. Any man who shall unlawfully neglect or refuse to support his wife or children, 
unless owing to physical incapacity or other good cause, might be convicted of a 
felony in some States, but liable to punishment in every State. 
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g. A wife has no right of support from any person except her husband, until she 
becomes poor and unable to support herself Then she may, by legal process, in 
some States, obtain such support from husband, father and mother, grandfather or 
grandmother, children or grandchildren. If none of these persons were able to 
furnish or contribute to such support, the wife would be supported as a pauper. 

h. A widow, in certain States, might in the same way, and under the same 
conditions, obtain support from any of the above named persons who may be 
alive. 

7. An unmarried adult woman who becomes poor and unable to support herself, might, by 
legal process in some of the States, compel her father, mother, grandfather, grandmother, 
or any one or more of them, to furnish such support or to contribute towards it. If these 
relatives are not able to do so, the State, town or municipality would support the woman 
as a pauper. 

Property 

1. In the 1800s, a wife had a dower interest in her husband’s real estate to the amount of 
one-third. During the life of a wife, a husband could not sell nor make a conveyance of 
his real estate either in whole or in part without her knowledge and consent. 

a. In New York: 

i. If there be children, the widow is entitled, in addition to dower in the real 
estate, to one third of the husband’s personal property. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to 
the Present Time, at 303, London: Hurst and Blackett, 1896. For 1837- 
1895. 

ii. If there be no children, the widow is entitled, in addition to dower in the 
real estate, to one half of the husband’s personal property. Id. at 303. 

b. Today, she has a statutory right to usually one-third to one-half of the husband’s 
entire estate no matter what the husband says in his will. 

2. Except for the descent of freehold land to the males in preference to the females, a single 
woman stood in exactly the same position as did a man in 19th century England. 

3. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could sell, convey, and devise 
her separate estate, or any interest or interests in any and every part thereof, the same as if 
she were single. A married woman could receive, from any person other than her 
husband, either real or personal estate, and hold and manage it for her separate use, free 
from the disposal of her husband, and from his debts. 

a. Even in those five states, in view of marriage, a female owning property might, 
with the assent and co-operation of her intended, settle all the estate she may then 
have, as well as all she may become possessed of by gift, bequest, heritage, or 
personal purchase during marriage, upon herself via a trust. 

b. A female about to marry could, by a deed of settlement of her estate, reserve to 
herself the right of disposing by will of all property in her own right after 
marriage. 
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4. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. All personal property coming to a married woman, not exceeding £200, were her 
own. 

c. The rents and profits of all freehold property coming to her were her own. 

d. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. 

This opened the way for wives taking out insurance on their husbands and 
then killing them. 

Example 

January 13, 2004|Anna Gorman | LA Times Staff Writer 
Three months after Angelina and Frank Rodriguez were married, the 
Montebello woman took out a $250,000 life insurance policy on her 
husband and began trying to kill him. 

First, she fed him poisonous oleander plants sending him to the hospital with 
an upset stomach. Then, she allegedly loosened the gas cap on the clothes 
dryer at their home before leaving to visit a friend in San Luis Obispo. 
Finally, Rodriguez spiked her husband’s Gatorade with shots of green 
antifreeze. 

Frank Rodriguez, a special education teacher, died on Sept. 9, 2000, with a 
lethal amount of antifreeze in his body. Three years later, Angelina 
Rodriquez was convicted of his murder. 

Los Angeles County Superior Court Judge William R. Pounders on Monday 
sentenced Rodriguez to death, saying that she killed her husband in an 
“exceptionally cruel and callous” way and that her guilt had been proved to 
“an absolute certainty.” 

Rodriguez, 35, begged for leniency, insisting she didn’t kill her husband and 
at times clashing with the judge. 

Rodriguez blamed her attorney for preventing her from testifying during her 
trial and said there was no way she could have made her husband drink 
antifreeze. 

“Are you suggesting he took it on his own?” Judge Pounders asked 
incredulously. 

“I know he did,” Rodriguez replied. Then she challenged the judge: “Would 
your wife be able to hand you a cup of antifreeze?” 
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Los Angeles County Deputy Dist. Atty. Doug Sortino said outside court that 
Rodriguez blamed the slaying on a former co-worker and fabricated 
evidence in a failed attempt to get investigators to arrest him. “She’s a 
remorseless, cold blooded killer, and that’s why she’s in the position she is 
in today,” he said. 

Hours after her husband’s death, Rodriguez called her insurance company, 
but an agent told her she wouldn’t receive any money until the coroner 
determined the cause of death. 

During the trial, prosecutors presented evidence that Rodriguez had 
complained to a friend about her marital problems and talked of killing her 
husband instead of divorcing him in order to receive the life insurance 
money. Prosecutors also charged her with soliciting someone to kill that 
witness scheduled to testify against her. The jurors deadlocked on that count 
but found her guilty of threatening the witness. 

Witnesses also testified about the 1993 death of Rodriguez’s 13-month-old 
baby, who died after swallowing part of a pacifier. The judge said 
Rodriguez received 60% of a $710,000 settlement in her daughter’s death, 
after filing a civil suit against the manufacturer. But a prosecution expert 
testified that medical records indicated that Rodriguez broke the pacifier 
herself and pushed part of it into her baby’s throat to suffocate her, 
authorities said. 

Jurors convicted Rodriguez of murder in October, along with the special 
allegations that she killed her husband for financial gain and used poison as 
the murder weapon. Those allegations made her eligible for the death 
penalty. 

e. In England, The Married Woman’s Property Act of 1882 allowed married women 
to acquire, hold, and dispose of property in the same way as could a single 
woman, which except for primogeniture, was the same as a male. All property 
belonging to a woman at the time of her marriage, or which came to her after 
marriage, including earnings and property acquired by the exercise of any skill or 
labour, was absolutely her own, and the husband had no rights whatever over the 
property of his wife. 

i. The Act allowed her to maintain an action in her own name, and without her 
husband’s concurrence, with regard to all property called by the Act 
separate property, or property belonging to her before marriage, and which 
the husband had by writing under his hand agreed should belong to her after 
marriage. 

ii. The 1882 Act allowed her to maintain an action, or be made a defendant in 
her own name, in respect of all property declared by that Act to be separate 
property, and generally to contract and do all other things relating to her 
separate property as if she were a single woman. 
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iii. A married woman trading on her own account could be made a bankrupt, 
but she could not be committed to prison for non-fulfillment of an order 
under the Debtor’s Act of 1869. Arthur Rackham Cleveland, Woman under 
the English Law the Landing of the Saxons to the Present Time, at 282, 
London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, 
could be committed to prison for failing to pay certain debts. 

iv. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

f. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability; and, if his property be insufficient, then the 
remainder must be made up by the wife. 


Divorce 


1. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

2. In 19 th century America, a wife was legally entitled to alimony but not the husband. 

a. In the matter of alimony, the husband had nothing to say. Whatever was the 
decision of the court, he had to abide by it. 

b. When a wife was the complainant, the court would make an order upon the 
husband for sufficient money to enable her to prosecute the suit to judgment, and 
also for her support in the meantime. 

c. A wife was not entitled to alimony when the husband had obtained a divorce from 
her for adultery. 

d. Today in America, most states have no-fault divorce thanks to Feminist lobbying 
efforts. That way, even if the wife’s adultery caused the marriage breakup, she is 
allowed to receive alimony in some states and custody of the children in all states. 
With child custody comes child support that is usually more than needed so the 
wife can skim some of it. 

i. The advent of “no-fault” divorce has given rise to a system that strips 
fathers of their children, accelerates the breakdown of families, and makes 
a mockery of the marital contract. 

ii. Divorces initiated by females climbed to more than 70% when no-fault 
divorce was introduced, according to Margaret Brinig of the University of 
Iowa and Douglas Allen of Simon Fraser University. These divorce prone 
females are invariably “entitled” to child custody, child support, alimony, 
and the house, so mothers “are more likely to instigate separation, despite 
evidence that many divorces harm children.” 

iii. The entire structure of American marriage and divorce is geared to 
financially supporting females, including the faithless ones. Men are 4 
times more likely to lose their homes. One million American men are 
preemptively ordered out of their homes each year, even when no physical 
abuse is even alleged. Men now make up 80% of the homeless. 
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iv. 85% of divorce-related abuse allegations are manufactured by females (or 
urged upon them by their lawyers) to gain sole custody. Courts believe a 
female over a man, just because she is the mother. Many females also 
pressure and brainwash children into saying their fathers were abusers. 
Expectation of sole custody is the main reason a large number of divorce 
cases are initiated by women. Men are 5 times more likely to lose their 
children when families break down. 

v. According to the Children’s Rights Council, a Washington-based 
advocacy group, more than five million American children each year have 
their access to their non-custodial parents interfered with or blocked by 
custodial parents. 90% of custodial parents are mothers. 

vi. No evidence exists that nearly half of American children were voluntarily 
abandoned by their own fathers. Feminist organizations and writers have 
propagated the myth that females are victims of an oppressive patriarchal 
society and that marriage is an inherently abusive institution. 

vii. Numerous studies have concluded that children under shared parenting do 
significantly better on all adjustment measures than those in sole custody. 
Contrary to the claims of Feminist consultants to family courts, peer- 
review data shows that over time shared parenting decreases parental 
conflict, increases co-operation, and boosts support compliance. By 85 
percent to 15 percent, a ballot initiative in Massachusetts in 2005 approved 
equal legal and physical custody of children whose parents are divorced. 

viii. A father shouldn’t have to fight a biased legal system so he can stay 
involved in the lives of his kids. Solving many of America’s most vexing 
social problems—delinquency, drug abuse, teenage pregnancy—requires 
the recognition of the essential role of fathers in promoting safe and stable 
families. 

ix. Absence of a father is the single biggest predictor of criminality for boys 
and low self-esteem for girls. 

x. Children from a fatherless home are 5 times more likely to commit 
suicide, 32 times more likely to run away, 20 times more likely to have 
behavioral disorders, 9 times more likely to drop out of high school, 20 
times more likely to end up in prison, and 10 times more likely to abuse 
chemical substances. 

xi. 71% of teenage pregnancies happen to girls who reside in fatherless 
homes. 

xii. 63% of youth suicides are from fatherless homes, 90% of all homeless and 
runaway children are from fatherless homes. U.S. Dept. Health and 
Human Services, Bureau of the Census. 

xiii. 85% of all children that exhibit behavioral disorders come from fatherless 
homes. Center for Disease Control. 

xiv. 71% of all high school dropouts come from fatherless homes. National 
Principals Association Report on the State of High Schools. 

xv. 75% of all adolescent patients in chemical abuse centers come from 
fatherless homes. Rainbows For All God’s Children. 
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xvi. 70% of juveniles in state-operated institutions come from fatherless 
homes. U.S. Dept, of Justice, Special Report, Sept 1988. 

xvii. Many children end up being raised by chemical-abusing mothers who are 
far more likely to abuse or neglect them. 

Illegitimate Children 

1. In America in the 1800s, if an unmarried female was pregnant, she could be taken before 
a justice of the peace, who was authorized to question her under oath as to the name of 
the father. If the female told the name of the real father of the child, the father would be 
liable for the support and expenses of the mother’s pregnancy and recovery, and also for 
the bringing up and education of the child. If the female refused to disclose the name of 
the father, she herself would be responsible for all the expenses attendant upon her 
pregnancy, and also for the education and bringing up of the child. If, by reason of sexual 
intercourse with two or more persons, a pregnant female, under oath, could not tell to 
whom to ascribe the paternity of the child, she herself would be liable for-all the expenses 
attendant upon its birth, education and support. 

a. Today in America, the female can accuse any man of being the father and the 
Social Service Department that provides her funds for raising the child will 
garnish the man’s account even when there is DNA proof he is not the father. 

The Social Service Department of any state will send the man a letter claiming he 
owes the Department an amount of money for the services they provided the 
illegitimate child who is not his. At that point he has to hire an attorney in that 
state to go to court to prove he is not the father. The lying female does not have 
to prove he is the father and neither does the Social Service Department. He is 
assumed to be the father just on their say so and has to prove in court otherwise. 

Example 


Tulsa, Oklahoma athlete Michael Thomas never met Lawton drug user 
Tiffany Dickson. That didn’t stop the Oklahoma Department of Human Services 
from getting Thomas declared the father of Dickson’s baby daughter and 
badgering him until he dropped out of college, forfeiting a football scholarship. It 
also didn’t stop DHS from taking a portion of his biweekly paychecks and seizing 
his $290 state and federal tax refunds. “This is unbelievable. This is crazy,” said 
Thomas, 21, a former running back at Tulsa’s Victory Christian School. 

Thomas took DNA tests that proved he wasn’t the father, DHS records 
show. However, DHS continued to take money from his paychecks and refused 
to tell him the results, Thomas said. He said it wasn’t until he got a lawyer that 
DHS stopped seizing money from his checks. Thomas still hasn’t gotten his 
money back. 

Tulsa Attorney Billy Wiland III, who agreed to take Thomas’ case without 
pay, said he has uncovered evidence that DHS fded reports with a Comanche 
County judge, who could have ended the bureaucratic mix-up. One report falsely 
claimed Thomas had “not responded to OKDHS letters, phone calls, or diligent 
search efforts” and had “not made any attempt to make contact with OKDHS.” 
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Seduction 


1 In the 19 th and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. 

a. When the person seduced was of age, and the seducer was a single man, the latter 
would be compelled to make reparation by marriage. Where this could not be 
affected, exemplary damages would generally be obtained. 

b. Where the Seducer was a Married Man, and the person seduced knew that fact at 
the time, she could only sue for the damage done to her character. If she did not 
know it, and the seduction was effected under the double pretence that the seducer 
was single with a promise of marriage, aggravating damages could be obtained. 

c. A married man who, under the pretence that he was single, courts an unmarried 
female, who was ignorant of the fact of his marriage, and, under a promise of 
marriage, borrowed or took from her any money or other property, and did not 
upon demand return the same, would be deemed in law guilty of obtaining such 
money or property under a false pretence, and could, upon conviction, be 
imprisoned in a State prison for a tenn not exceeding three years. 

Office Holders in the U.S. by 1929 

1. With very few exceptions, women could hold any office in any of the States. They may 
have been members of a State legislature and they may have been members of Congress. 
They could hold the office of Governor of a State, except in Oklahoma and Wisconsin. 

2. Women could not be jurors in Alabama, Arizona, Colorado, Connecticut, Florida, 

Georgia, Idaho, Illinois, Maryland, Massachusetts, Mississippi, Missouri, Montana, 
Nebraska, New Hampshire, New Mexico, New York, North Carolina, Oklahoma, South 
Carolina, South Dakota, Tennessee, Texas, Vermont and Virginia. H. Harcourt Horn, 
Handbook of Law for Women, at 162-63, New York, Grafton Press, 1929. 


Assignment 2 : Read Commentaries on the Laws of England, by William Blackstone, Book 1, 
Chapter 15, Of Husband And Wife, 1765. It’s on the Internet 

Research and list the 25 most dangerous occupations in Australia, the percentage of men in each 
and the death rates for each and why you think those occupations have so many male employees 
in 250 words. 

Or 

Find a story or stories of an Australian man who spent time in prison for rape but was later 
exonerated, and summarize the story or stories in 250 words. 

Or 

Find a story or stories about a divorced father who deserved custody of his children, but a court 
awarded custody to the mother who then harmed the children. Summarize in 250 words. 


Week 3 
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Lecture will look at (1) criminal sentencing of females compared to males, (2) female specific 
defenses that allow them to murder males with little or no punishment, and (3) the last remaining 
course of action for men to fight for their rights—civil disobedience. 



Research shows men receive higher sentences than women for the same crime even when 
age, race, priors, family situation, and other factors are accounted for, and that “gender 
differences, favoring women, are more often found than race differences, favoring whites.” 
{Crime and Delinquency, Justice Quarterly 1989, v 35, pp 136-168.) 

A study published in the Justice Quarterly in 1986 found that, for the same felony, being 
male increased the chances of incarceration by 165% (being black increased the chance 19%). 
The gender of the victim matters as well. A drunk driver will receive an average of a 3-year 
higher sentence for killing a female than for killing a male. Unconventional Wisdom, 

Washington Post, Sept. 7, 2000. 

Researchers Edward Glaeser (Harvard) and Bruce Sacerdote (Dartmouth) examined 
2,800 homicide cases randomly drawn from 33 urban counties by the Bureau of Justice Statistics 
and found killing a female instead of a male increased sentences by 40.6%. 


David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts, Journal of 
Law and Economics, vol. XLIV (April 2001): All the below conclusions have accounted for 
other factors. 


a. The Sentencing Guidelines and Policy Statements of the Sentencing Reform Act of 1984, 
apply to all federal offenses committed on or after November 1, 1987, were designed to 
eliminate sentencing disparities and state explicitly that gender should not affect the 
sentence length. Id. at 285-86. 

b. For the 41 classes of crimes to which the Sentencing Guidelines apply, there is an even 
more pronounced difference between males and females than between people of different 
skin color. The average sentence for males is 278.4 percent greater than that of females 
(51.5 versus 18.5 months). Id. at 296. Data from 1991-94. 

Murder 

Manslaughter 

Kidnapping/hostage taking 

Sexual abuse 

Assault 

Bank robbery 

Other robbery 

Extortion 

Arson 

Drug trafficking 

Drugs: use of communication facilities 
Drug possession 
Fireann use 

Firearm possession/ trafficking 
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Burglary 
Auto theft 
Larceny 
Fraud 

Embezzlement 

Forgery/counterfeiting 

Bribery 

Tax offense 

Money laundering 

Racketeering 

Gambling/lottery 

Civil rights 

Immigration 

Pornography/prostitution 
Offenses in prison 

Obstructing/impeding administration of justice 

Environmental, game, fish, wildlife 

National defense 

Antitrust 

Food and drug 

Traffic 

Other violent 

Other drug 

Other firearms 

Other property 

Other environmental 

Other miscellaneous crimes 

c. Figures estimate the extent to which an individual, who is in the same district court, 
commits the same offense, and has the same criminal history and offense level as another 
person receives a different sentence on the basis of gender. Id. at 300. 

d. Females receive even shorter sentences relative to men than whites relative to blacks. The 
discrimination literature generally argues that females are objects of discrimination and 
receive worse outcomes. In sentencing, however, women receive better outcomes 
consistent with women being treated preferentially in court. Although some contend that 
the sentencing guidelines harm women, studies have usually concluded that females are 
sentenced more leniently than males. Id. at 302. 

e. Whether sentencing done within the Guidelines or not, females receive less time than 
males. Id. at 302. 

i. Judicial departures from the Guidelines account for 67 percent of the 
gender differences 

f. The six most frequently committed crimes: drug trafficking, fraud, larceny, firearm 
possession and trafficking, immigration, and bank robbery, constitute 77.2 percent of the 
cases. Id. at 304. 

i. The female-male difference is statistically significant for all six categories, 
the largest of which is for ha nk robbery, where females receive 21.6 
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months less than males, 11 months less drug trafficking, 3.7 months less 
firearms, .8 months less larceny, .8 months less fraud, 1.6 months less 
immigration. The percentage difference between males and females is 
also the largest for bank robbery (20.1 percent), but it exceeds 10 percent 
for drug trafficking, larceny, and immigration. The gender difference for 
drug trafficking was mainly the result of departures, which accounted for 
73 percent of the male-female difference. Id. at 306. 

g. Besides the disparities observed so far, there can be differences in who receives no prison 
term when that option is available. 

i. Females are more likely than males to be assigned no prison term when 
that is an option within the Guidelines. Id. at 306. 

h. When judges depart from the Guidelines, as they do a majority of the time, females are 
more likely than males to receive downward departures and less likely than males to 
receive upward departures. Id. at 306. 

i. The magnitude of the departure is that females receive downward 
departures 6.9 months larger than males. Id. at 311. 

Conclusion 


This analysis estimates the extent to which an individual sentenced in the same 
district court, who commits the same offense, and has the same criminal history and 
offense level as another person receives a different sentence on the basis of gender. This 
disparity occurs in spite of explicit statements in the guidelines that these characteristics 
should not affect the sentence length. Id. at 311. 

Over half of the unaccounted-for differences are generated by departures from the 
guidelines, rather than from differential sentencing within the guidelines. The differences 
by gender exist across offense types. Id. at 311-12. 

Males not only receive longer sentences but also are less likely to receive no 
prison term when that option is available; more likely to receive upward departures, and 
less likely to receive downward departures. When downward departures are given, males 
receive smaller adjustments than females. 


Laura Mansnerus, Sometimes the Punishment Fits the Gender, New York Times, November 16, 
1997, §4, at 1. 


“There’s a tendency to believe in female innocence,” said Cathy Young, a researcher at 
the Cato Institute and vice president of the conservative Women’s Freedom Network, who 
argues that offenders who are women are treated more leniently than men. “Feminists haven’t 
paid attention when gender bias goes in the other direction. ’ ’ 

A broad concept of self-defense for battered women gained recognition. And new ‘ ‘rape 
shield” laws led to assertions that male defendants’ rights had been compromised. 


2. Female Syndrome defense 


In America females have a number of defenses in which they can commit premeditated 
murder and have the charges dropped or significantly reduced. The defenses do not apply to 
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men, and men do not have a similar set of defenses. Therefore, these female defenses violate the 
14 th Amendment to the U.S. Constitution, which requires the equal treatment of both sexes by 
state governments. 

1. All men are demons, all females are angels : Females are presumed innocent and 
believable while males are presumed guilty, liars and disposable. 

Examples'. 

Jane Taylor Quinn of Chicago 

A black widow is a woman who murders two or more husbands or paramours to gain 
something she doesn’t deserve or because her emotions told her to. Black widows date from at 
least from the second millennium BC to the present and exist in the U.S., England and Australia. 

The arrest of Mrs. Quinn in 1911, after the death of her third husband, was made by the 
police who thought they had a strong circumstantial case against her. Her first husband died at 
London, Ontario in 1901, under mysterious circumstances. Her second spouse, Warren Thorpe, 
was found dead in bed on a morning in 1903, a bullet wound indicating murder. At that time 
Mrs. Quinn was charged with the murder, but was acquitted. John Quinn, the third husband, was 
shot to death as he lay in bed at night in 1911. There were powder burns on his night shirt. The 
revolver from which the shot was fired was found later in the Quinn bathroom, which appeared 
in a towel which was identified as one Mrs. Quinn had been seen to carry into the bathroom. The 
revolver was identified as one belonging to a roomer in the house who had mislaid the weapon 
from his bureau drawer about a week before the tragedy. 

Quinn was acquitted by an all male jury in 1912. The failed Quinn prosecution was added 
to the long and rapidly growing list of Chicago female homicide cases resulting in non¬ 
convictions, which, by 1914 had become a national scandal. 

Illinois State’s Attorney Maclay Hoyne, declared that: “The manner in which women 
who have committed murder in this county have escaped punishment has become a scandal. The 
blame in the first instance must fall upon the jurors who seem willing to bring in a verdict of 
acquittal whenever a woman charged with murder is fairly good looking and is able to turn on 
the flood gates of her tears, or exhibit a capacity for fainting.” 

Prosecutor Hoyne aggressively lobbied the state legislature with a bill that would permit 
women to serve on Illinois juries, believing that male chivalry was so hopelessly entrenched that 
there was little point under existing conditions bothering even to go to trial against a female 
homicide defendant. 

Biurny Peguero 

December 11, 2009. A man behind bars for nearly four years for a gang rape that did not 
happen has been cleared after his accuser admitted she lied to make her friends feel sorry for her. 
New DNA tests played a part, but his exoneration hinged largely on his accuser recanting—a 
rarity after rape convictions. NY State Supreme Court Justice Richard Carruthers called the case 
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“a catastrophe” for both the criminal justice system and Mr. McCaffrey. The 22 year old female 
originally said three men, led by Mr. McCaffrey, raped her at knifepoint after luring her into 
their car after a night out in 2005. Mr. McCaffrey said she had agreed to go with them to a party, 
and they dropped her off unharmed after she changed her mind. The female told her story to a 
grand jury, took the stand again at Mr. McCaffery’s trial and said at his sentencing that the 
“tragedy changed my life forever”. He was convicted of charges including rape and kidnapping 
and received a 20-year prison tenn. His attorney later persuaded prosecutors to use new 
technology to retest DNA samples from an apparent bite mark on the female’s arm. The new 
ones showed the genetic material not only was not Mr. McCaffrey’s but came from at least two 
women, apparently friends of the alleged victim who fought with her. The victim eventually 
confessed her he to a priest and then to authorities and got one year with parole for perjury. 
Prosecutors wanted her to be sentenced to two to six years “so that there’s a chance that she will 
serve what he served.” McCaffrey said that anyone who would “lie and paint somebody as a 
rapist is worse than a real rapist or a real murderer.” 

2. PMS and Postpartum Depression or I kill whomever I want and blame it on my biology : 

A female’s hormones during menstruation and menopause are an excuse for deliberately killing a 
man. 

Examples'. 

Mary Harris 

At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots at Mr. 
A.J. Burroughs, her fonner fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance, Mr. Burroughs, had broken off their engagement and married 
another girl, so Mary followed him to D.C. and shot him dead. Mary tearfully testified that 
Burroughs had promised to marry her but married someone else. After a 12-day trial in which 
she pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, Mary 
was acquitted. 

N.Y. Times, July 20, 1865 printed: 

The verdict only furnishes a new illustration of what must be regarded as a settled 
principle in American law—that any woman, who considers herself aggrieved in any way by a 
member of the other sex, may kill him with impunity, and with an assured immunity from the 
prescribed penalties of law. The man may really have been guilty neither of a crime against her 
person, an assault upon her honor, nor an offence against her feelings; if she is seized by a fancy 
that his course of conduct toward her is not such as she had anticipated from his addresses, she 
may kill him upon notice or without notice. If a man is murdered by a member of the opposite 
sex in any of the cases supposed, or in almost any supposable case whatever, she is almost 
certain to escape, not only the extreme penalty of the law, but any penalty whatever. 
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It was useless to find fault with this state of things. It is peculiar to America, and people 
in general are decidedly proud of it. There is no reason in the nature of things why criminals of 
one sex should be treated with such exceptional and dubious honor; but who shall argue with the 
feelings of a jury, backed up by public sentiment and by custom? It is well enough, however, that 
every man should always bear the fact in mind, so that he may on all occasions so comport 
himself in the presence of the sex as never to give any of them either a real or fanciful pretext for 
taking him off untimely. 

Sheryl Lynn Massip 

She placed her 6-month old son under a car, ran over him repeatedly, and then, uncertain 
he was dead, did it again. She claimed postpartum depression. Massip was convicted by an 
Orange County jury of second-degree murder in 1988, but Superior Court Judge Robert 
Fitzgerald reduced the murder verdict to voluntary manslaughter and ruled that Massip was 
insane at the time of the killing. Temporary insanity similar to Mary Harris. The Judge allowed 
Massip to be treated as an outpatient by state mental health experts with the Community Release 
Program rather than be committed to a state mental hospital. Massip has been out of custody 
ever since. 

3. Battered Female Syndrome or he’s dead so I can say whatever I want about him and 
the courts will believe me. 


Perversion of self-defense : 

In 1990, the governor of Ohio, a man, released from prison 25 females convicted of 
killing or assaulting their husbands or boyfriends because each one claimed, without proof, the 
man had abused them. 

It is self-defense for premeditated murder by women only. The theory is that a female 
whose husband or boyfriend batters her becomes fearful for her life and helpless to leave him so 
by killing him, she’s engaging in self defense. 

Under the law, self-defense required that (1) the defender not provoke difficulty 
(female’s tongue is her gun), (2) there must be impending peril without a reasonable mode of 
escape (no where to run). It justifies an act done in the reasonable belief of immediate danger. 

Of course, the battered syndrome does not fit the requirement of immediacy or no place 
to run. It does not require her to prove that she is in imminent danger of being killed without any 
possible physical escape. It is simply preferential treatment of females, which gives them a carte 
blanc ticket to murder their boyfriends or husbands. They are allowed to kill their sleeping 
boyfriends or husbands because they feel helpless. 

Many men in war suffer posttraumatic stress disorder that is a form of battered male 
syndrome, yet they cannot kill their commanders and claim self-defense. 
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In America, there are many female shelters for allegedly battered females. Females also 
receive government funds to escape an abuser under VAWA, so there is no excuse for 
intentionally killing another person because there are many places to escape to. 

Mary Winkler 

After spending a total of seven months in custody, the Tennessee woman, who fatally 
shot her preacher husband in the back, was released. Mary Winkler, a 33-year-old mother of 
three girls, was freed from a Tennessee mental health facility where she was treated for 
depression and post-traumatic stress disorder. Mary brought a legal battle to win custody of her 
girls, which she won. Winkler returned to work at the dry cleaners in McMinnville, Tennessee, 
where she worked before the murder. 

Winkler never denied shooting her husband, Matthew, the popular preacher at the Fourth 
Street Church of Christ in Selmer, a town of 4,500 people about 80 miles east of Memphis. On 
March 22, 2006, church elders found his body -with a shotgun wound to the back—in the 
bedroom of the parsonage after he failed to show up for an evening service. His wife was 
arrested the next day with the couple’s three young daughters in Orange Beach, Alabama, on the 
Gulf coast. 

In a statement to police after her arrest, Winkler said she didn’t recall pulling the trigger. 
She said she apologized and wiped the blood that bubbled from her dying husband’s lips as he 
asked, “Why?” 

Mary Winkler was charged with murder, which could have sent her to prison for up to 60 
years, but a jury found her guilty of voluntary manslaughter following an emotional trial in 
which she testified about suffering years of verbal and physical abuse. On the stand, Mary 
Winkler described a 10-year marriage during which, she said, her husband struck her, screamed 
at her, criticized her, and blamed her when things went wrong. She said he made her watch 
pornography and wear “shitty” costumes for sex, and that he forced her to submit to sex acts that 
made her uncomfortable. Prosecutors and Matthew Winkler’s family members said he was a 
good husband and father. 

She testified she pointed the shotgun at her husband during an argument to force him to 
talk through their problems, and “something went off’ while he was asleep and lying on his 
stomach. A defense psychologist testified that she was depressed and showed symptoms of post- 
traumatic stress disorder. 

She spent two months undergoing therapy at the mental health facility following her 
conviction for voluntary manslaughter and was released 

The message of the Battered Syndrome Defense to Feminists is that a dead husband is 
better than a live witness. 

4. Svengali Defense or the devil, a man, made me do it. 

Declaring that women are “soft touches” for clever men, “particularly if sex is involved,” 
a federal judge Tuesday refused to use federal guidelines for sentencing a woman convicted in a 
string of bank robberies and instead imposed a sentence of only two years. 

Dannielle Tyece Mast, 24, dubbed the “Miss America Bandit” by the FBI, a former 
cheerleader and ha nk teller convicted of robbing five banks while disguised in flowing wigs and 
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sunglasses, faced a range of four to five years under mandatory federal sentencing guidelines. 
Judges are permitted to depart from the guidelines only under extraordinary circumstances. 

The Judge said the lesser sentence was warranted because Mast had fallen under the 
“Svengali” spell of her boyfriend. 

Her lawyer argued, “This young defendant succumbed to the Charles Manson syndrome- 
attachment to a sophisticated hustler who uses cocaine, sex and a ‘fast-lane’ life style to subdue a 
vulnerable young lady” 

In a four-day trial in Los Angeles federal court, prosecutors said she left behind her 
small-town life in Oregon as a varsity cheerleader and basketball player, picked up with a 
boyfriend in Oakland, and launched into a spree of robberies. 

At the sentencing hearing, she stood weeping in front of the judge through most of it 
while family members wiped away tears in the spectator rows. 

The boyfriend was not charged in the case. The prosecutor in the case, Assistant U.S. 
Atty. Gregory W. Alarcon, objected to departing from the sentencing guidelines, arguing that 
Mast had shown no remorse for her crimes. There was “no evidence,” he said, that her boyfriend 
exercised any undue influence over Mast. There was never any evidence introduced at trial 
about any connection between the boyfriend and the robberies. “It was never brought out at trial, 
and it was never brought out as a defense, and there was never any evidence that this person was 
anywhere near the bank robberies,” he said. 

Mast robbed the ha nk s by displaying to tellers a gun. “Give me the money or I’11 blow 
your head off,” she told one teller at a Los Angeles branch of Security Pacific National Bank, 
according to police. 

5. Contract killing or get a guv to do it and then blame him . 

Dixie Dyson 

Dyson was convicted in 1988 of first-degree murder, but the conviction was reduced to 
second-degree murder after she cooperated with the Orange County District Attorney’s Office in 
the prosecution of her two accomplices in the murder-for-hire killing. 

Mel Dyson, who was 30 when he was killed, was stabbed 17 times in his bed on the night 
of Nov. 17, 1984. Dixie Dyson initially told detectives that a masked intruder attacked her 
husband, then assaulted and raped her. 

She was soon arrested and charged with plotting Mel Dyson’s death with her lover, 

Enrico Vasquez, and George Ira Lamb, Vasquez’s boyhood friend from New York. Dixie Dyson 
testified that Vasquez had been her lover and that he recruited Lamb to murder her husband. 

Both men were later convicted of first-degree murder at separate trials, in part because of Dixie 
Dyson’s testimony. Vasquez and Lamb received life terms and both are still in prison. 

4. Civil Disobedience 


Resistance to Civil Government (Civil Disobedience) is an essay by American 
transcendentalist Henry David Thoreau that was first published in 1849. In it, Thoreau argues 
that individuals should not pennit governments to overrule their consciences, and that they have 
a duty to avoid acquiescing to enable the government to make them the agents of injustice. 
Thoreau was motivated in part by his disgust with slavery and the Mexican-American War. 
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Thoreau asserts that because governments are typically more harmful than helpful, their 
actions are often not justified. Democracy is no cure because majorities simply by virtue of 
being majorities do not also gain the virtues of wisdom and justice. The judgment of an 
individual’s conscience is not necessarily inferior to the decisions of a political body or majority, 
and so “[i]t is not desirable to cultivate a respect for the law, so much as for the right. The only 
obligation [a person] has a right to assume is to do at any time what [he] thinks right.... Law 
never made men a whit more just; and, by means of their respect for it, even the well-disposed 
are daily made the agents of injustice.” 

Government, according to Thoreau, is not just a little corrupt or unjust in the course of 
doing its otherwise-important work, but in fact the government is primarily an agent of 
corruption and injustice. Therefore, it is “not too soon for honest men to rebel and 
revolutionize.” 

Political philosophers have counseled caution about revolution because the upheaval of 
revolution typically causes a lot of expense and suffering. Thoreau contends that such a 
cost/benefit analysis is inappropriate when the government is actively facilitating an injustice. 
Fundamental immorality justifies any difficulty or expense to bring it to an end. 

Thoreau advocates that people cannot blame the Government injustices on government 
bureaucrats and officials, but must put the blame on those who are more interested in commerce 
and agriculture than they are in humanity, and are not prepared to do justice. There are 
thousands who are in opinion opposed to the discrimination of a particular group, who yet in 
effect do nothing to put an end to it. 

He exhorts people not to just wait passively for an opportunity to vote for justice, because 
voting for justice is as ineffective as wishing for justice; what you need to do is to actually be 
just. This is not to say that you have an obligation to devote your life to fighting for justice, but 
you do have an obligation not to commit injustice and not to give injustice your practical 
support. Do what you can for justice in your own backyard. 

In a constitutional republic like the United States, people often think that the proper 
response to unjust government actions is to try to use the political process to change the law, but 
to obey and respect the law until it is changed. But if the laws and application of the laws are 
itself clearly unjust, and the lawmaking process is not designed to quickly obliterate such unjust 
laws, then Thoreau says the law deserves no respect and it should be broken. 

According to Thoreau, under a government which imprisons any unjustly, the true place 
for a just man is also a prison. He advocates casting of one’s whole vote, not a strip of paper 
merely, but one’s whole influence. A minority is powerless while it conforms to the majority; it 
is not even a minority then; but it is irresistible when it clogs the wheels of government by its 
whole weight. 

Because the government will retaliate, Thoreau says he prefers living simply because he 
therefore has less to lose. He said, “I can afford to refuse allegiance to the Government. It costs 
me less in every sense to incur the penalty of disobedience to the State than it would to obey. I 
should feel as if I were worth less in that case.” 

He was briefly imprisoned for refusing to pay the poll tax, but even in jail felt freer than 
the people outside. He considered it an interesting experience and came out of it with a new 
perspective on his relationship to the government and its citizens. (He was released the next day 
when “someone interfered, and paid that tax.”) 

Because government is man-made, not an element of nature or an act of God, Thoreau 
hoped that its makers could be reasoned with. As governments go, he felt, the U.S. government, 
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with all its faults, was not the worst and even had some admirable qualities. But he felt we could 
and should insist on better. “The progress from an absolute to a limited monarchy, from a 
limited monarchy to a democracy, is a progress toward a true respect for the individual. ... Is a 
democracy, such as we know it, the last improvement possible in government? Is it not possible 
to take a step further towards recognizing and organizing the rights of man? There will never be 
a really free and enlightened State until the State comes to recognize the individual as a higher 
and independent power, from which all its own power and authority are derived, and treats him 
accordingly.” 

Thoreau heartily accepted the motto,—’’That government is best which governs least.” 

Most men are utterly helpless to affect public issues by the orthodox channels. They 
cannot depend on the courts to protect their rights for the judiciary has not shown an 
independence from the biases of the politically correct and Feminists. “The traditional methods 
of dissent, the use of public platforms and electoral process [are] insufficient.” Howard Zinn, 
Disobedience and Democracy—Nine Fallacies on Law and Order. Their only recourse is civil 
disobedience. 

“Civil disobedience is the organized expression of revolt against existing evils .... The 
deliberate violation of law for a vital social purpose. It becomes not only justifiable but 
necessary when [] fundamental human right[s] [are] at stake, and when legal channels are 
inadequate for securing [those] right[s].” Id. 

“The purpose of civil disobedience is to communicate to others . . . .” Id. 

“When the public fails in its duty, private men must take its place.” Ralph Waldo 
Emerson. 

As has occurred previously in America, it is now necessary to go outside the system’s 
channels. Men are now the only dependable defenders of their own liberty—not the state. 


Assignment 3 : Read Howard Zinn’s Disobedience and Democracy — Nine Fallacies on Law and 
Order. In 725 words, do one of the following: 
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1. Find an example of one of the female defenses used in Australia, summarize it and 
comment on how it could be prevented; or 

2. Find a new female only defense and do the same; or 

3. Write up a civil disobedience action that will bring the attention of the public and 
government to discrimination against men, include why you think such an action would have the 
required effect. 

Additional Sources 


1858 George Bishop, Every Woman Her Own Lawyer A Guide in All Matters of Law of Essential 
Interest to and by the Aid of Which Every Female May in Whatever Understand Her Legal 
Course of Redress and Be Her Own Adviser 

1901 George James Bayles, Woman and the Law 

1914 Alvah L. Stinson, Woman under the Law 
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Bimbo Book Burners from Down Under 

(Reverse chronological order of known coverage) 


Jan. 16,2014 

Jan. 15,2014 
Jan. 13,2014 


Male Studies course 'not endorsed' by the Univesitv of South Australia . Bridget Conway, 
lipmag.com 

Anti-feminist lawyer sparks furore over male studies course . Andrew Trounson, The Australian 

Australian "Male Studies" initiative under fire because of its connection to raving misogynists . 

David Futrelle, Hunts the Mammoth 
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Further Action Notice 

Social Security Administration Tentative Nonconfirmation (SSA TNC) 



For SSA Field Office Staff: use EV-STAR and see POMS RM 10245.005ff 

Den Hollander 

Roy 

Employee’s Last Name 

Employee’s First Name 

141-40-7359 

09/1947 

Employee’s Social Security Number 

Employee’s Month/Year of Birth 

06/11/2015 

2015162094807QD 

Date of SSA Tentative Nonconfirmation 

Case Verification Number 

Reason for this 

Notice: 

SSN did not match: The name and/or date of birth entered for this employee did not match Social 
Security Administration records 


EMPLOYER INSTRUCTIONS: 

1. Review this Further Action Notice in private with the employee as soon as possible. 

IMPORTANT: If the employee does not speak English as his or her primary language or has a limited 
ability to read or understand the English language, also provide the employee with a translated version of 
this Further Action Notice. Translated versions are available in the 'View Essential Resources' section of 
E-Verify. If the employee cannot read this document for some other reason, provide the information in an 
alternative format. 

2. Check that all of the information at the top of this Further Action Notice is correct. If this information is 
incorrect, close this case in E-Verify and create a new case with the correct information. 

3. Ask the employee to indicate whether he or she will contest the SSA Tentative Nonconfirmation (SSA 
TNC) by signing and dating Page 2 of this Further Action Notice, and then sign and date below as the 
employer. 

4. Give the employee a copy of the signed Further Action Notice in English (and a translated version, if 
appropriate) and attach the original to the employee's Form 1-9. 

5. Log in to E-Verify and search for this case using the information above. Follow the instructions in 
E-Verify to refer the case to SSA if the employee contests the TNC, or close the case if the employee 
does not contest the SSA TNC. If the employee chooses not to contest the SSA TNC, you may terminate 
his or her employment and close the case in E-Verify. 

IMPORTANT : If the employee contests the SSA TNC, refer the case to SSA, print the Referral Date 
Confirmation from E-Verify, provide it to the employee, and instruct the employee to visit SSA within 8 
Federal Government working days as specified in the Referral Date Confirmation. 


Employer Signature and Date 


1 have notified this employee of the SSA Tentative Nonconfirmation and provided the employee with a copy of this Further Action Notice. 

Epiq Systems 

Tania Dubljevic 

Employer’s Name 

Employer Representative’s Name 



Date 

Employer Representative’s Signature 
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Why you received this Further Action Notice 

Your employer participates in E-Verify, a program managed by the U.S. Department of Homeland Security 
(DHS) and the Social Security Administration (SSA). E-Verify compares the information you provided on 
Form 1-9, Employment Eligibility Verification, with records available to DHS to verify that you are authorized 
to work in the United States. 

You received this Further Action Notice from your employer because E-Verify provided a result of SSA 
Tentative Nonconfirmation (SSA TNC). An SSA TNC means that the information entered into E-Verify by 
your employer does not match SSA records. An SSA TNC does not necessarily mean that you gave 
incorrect information to your employer or that you are not authorized to work in the United States. Visit 
the For Employees pages at www.dhs.qov/E-Verify to learn the reasons you may have received an SSA 
TNC. 

What you should do: 

1. Check that the information on Page 1 of this Further Action Notice is correct. If it is not correct, provide 
the correct information to your employer. Your employer should close this E-Verify case and use the 
corrected information to create a new case. 

2. Decide if you will contest (take action to resolve) the SSA TNC and inform your employer of your 
decision. 

IMPORTANT : If you decide not to contest the SSA TNC, your case will become a Final Nonconfirmation, 
which means that your employer may terminate your employment. 

3. Select your decision to contest or not contest and sign and date this Further Action Notice below. If you 
decide to take action to contest the SSA TNC, to begin to resolve the SSA TNC, you must visit an SSA 
field office within 8 Federal Government working days from the date your employer refers your case 
in E-Verify. 

IMPORTANT: Review Page 3 of this notice for important information about employer responsibilities and 
your rights. 


Select box, sign and date below: 


1 choose to: (check one) 

□ 

CONTEST (take action to resolve the SSA TNC) 

□ 

NOT CONTEST (not take action to resolve the SSA TNC) 

Employee’s Signature 


Date 



What you must do to take action to resolve the SSA TNC: 

1. Visit an SSA field office within 8 Federal Government working days from the date your employer 
refers your case to SSA to begin to resolve your case. Your employer must give you a Referral Date 
Confirmation, which will tell you the date by which you must visit SSA. 

To locate an SSA field office, visit www.socialsecuritv.gov/locator or call SSA at 800-772-1213 (TTY: 
800-325-0778). If you live in an area where there is a Social Security Card Center, you are required to 
visit the Card Center. 

2. Bring this Further Action Notice when you visit the SSA field office. Tell SSA that you are there because 
of an E-Verify issue. 

3. Bring the following original documents to the SSA field office, if you have them. SSA may require: 

• Proof of your age; for example, a birth certificate or passport 

• Proof of your identity; for example, a driver's license or passport 

• Proof of a legal name change; for example, a marriage certificate, if your current name is not 
displayed on your current Social Security number card. 

• Proof of U.S. citizenship or your work-authorized status: 

■ If you are a U.S. citizen, for example, a Naturalization Certificate, U.S. public birth certificate, or 
U.S. passport, or 
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■ If you are not a U.S. citizen, for example, a Permanent Resident Card (Form 1-551 or "green 
card"), Employment Authorization Document (Form 1-766), or Arrival-Departure Record 
(Form 1-94) showing work-authorized status. 


KNOW YOUR RIGHTS 


This page provides important information about employer responsibilities and your rights. 

• Employers must promptly notify you, in private, of a Tentative Nonconfirmation (TNC). 

• Employers must allow you to contest a TNC and may not take adverse action against you because of the 
TNC while you are contesting the TNC and your E-Verify case is pending. 

• You have 8 Federal Government working days to visit an SSA field office or contact DHS to contest the 
TNC from the date the employer refers the case in E-Verify. 

• Employers must not discriminate against you because of your citizenship, immigration status or national 
origin. 

• Employers cannot use E-Verify selectively or to pre-screen job applicants. E-Verify must be used for all 
new employees regardless of citizenship, immigration status or national origin. 

• Employers cannot use E-Verify to verify existing employees, unless the employer is currently a federal 
contractor with the Federal Acquisition Regulation (FAR) E-Verify Clause in its federal contract. 

• Employers are required to clearly display the 'Notice of E-Verify Participation' and the 'Right to Work' 
posters in all languages supplied by DHS. 

• Employers may terminate employees because of a TNC only after receiving a Final Nonconfirmation, or 
after an employee has decided not to contest a TNC. 

• Employers may not use E-Verify to reverify existing employees whose employment authorization has 
expired. Instead, employers must complete Section 3 of Form 1-9, Employment Eligibility Verification, or 
complete a new Form 1-9. 

For More Information 

If you have questions about what to do, contact E-Verify at 888-897-7781 (TTY: 877-875-6028) or email 
E-Verifv@dhs.gov . If you need assistance in a language other than English, you may ask the E-Verify 
customer representative for an interpreter. For more information on E-Verify, including our privacy practices 
and program rules, visit the E-Verify website at www.dhs.gov/E-Verifv . 

To contact SSA, call 800-772-1213 (TTY: 800-325-0778) or visit SSA’s website at www.socialsecuritv.gov/ . 

Report Violations 

If you believe your employer has violated E-Verify rules, or treated you in an unfair manner, we encourage 
you to report it. To report misuse of E-Verify, including privacy violations, and general E-Verify complaints, 
contact the E-Verify Employee Hotline at 888-897-7781 (TTY: 877-875-6028) or email E-Verifv@dhs.gov . 

To report employment discrimination based upon your citizenship, immigration status, or national origin, 
contact the Department of Justice, Civil Rights Division, Office of Special Counsel for Immigration-Related 
Unfair Employment Practices (OSC) at 800-255-7688 (TTY:800-237-2515). Language interpretation is 
available to all callers. For more information, visit OSC’s website at www.iustice.gov/crt/about/osc . 

Protect Your Identity 

If you want to learn more about identity theft or fraud and the simple steps you can take to protect yourself, 
visit ftc.gov/idtheft . 


Page 3 of 3 | Further Action Notice - SSA TNC | Revision Date 07/17/13 


www.dhs.gov/E-Verify 











E Verify 







Referral Date Confirmation 

Social Security Administration Tentative Nonconfirmation (SSATNC) 


E-Verify Case Verification Number: 2015162094807QD 
Employee Name: Den Hollander, Roy 


Your employer referred your E-Verify case to SSA after you decided to contest (take action to resolve) an 
SSA Tentative Nonconfirmation (SSA TNC). This document confirms that your case was referred to SSA. 

What you should do 

Visit an SSA field office within 8 Federal Government working days, by 06/23/2015 
(MM/DD/YYYY), to begin to resolve the SSA TNC. If you have not received the SSA TNC Further Action 
Notice from your employer, contact your employer immediately to obtain this notice. 

The SSA TNC Further Action Notice includes information about your E-Verify case and which documents 
you need when you visit SSA. You must have the SSA TNC Further Action Notice when you visit SSA. 

If you do not take action within 8 Federal Government working days, by 06/23/2015 
(MM/DD/YYYY), a Final Nonconfirmation will be issued and your employer may terminate your 
employment. Employers must allow you to contest an SSA TNC and may not take adverse action against 
you because of the SSA TNC while you are contesting the SSA TNC and your E-Verify case is pending. 

For More Information 

If you have questions about what to do, contact E-Verify at 888-897-7781 (TTY: 877-875-6028) or email 
E-Verify@dhs.gov. If you need assistance in a language other than English, you may ask the E-Verify 
customer representative for an interpreter. For more information on E-Verify, including our privacy 
practices and program rules, visit the E-Verify website at www.dhs.gov/E-Verify. 




ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
roy 17 den@gmail .com 


July 4, 2015 


Fred M. Maurin 
Social Security Administration 
New York Regional Commissioner 
26 Federal Plaza, Room 40-120 
New York, NY 10278 

Dear Mr. Maurin: 

Your agency and the Department of Homeland Security recently rendered an e-Verify 
“Nonconfirmation” finding that I am not a U.S. citizen. (Ex. A). In effect, both agencies told 
my temporary employer at the time that I was an “illegal alien”, which resulted in the loss of 
employment on a project. 

If you find the term “illegal” offensive, then substitute “criminal,” since anyone who 
entered the country in violation of U.S. law is either guilty of a misdemeanor or felony, which 
are criminal classifications. That is what your agency and Homeland Security effectively called 
me to my former employer. 

All my life, I thought I was a U.S. citizen—as if that means anything anymore. My 
mother told me I had been born at a hospital in Paterson, New Jersey; the same town that Lou 
Costello was from, so perhaps this is all a Government joke. 

My earliest memories are of a small town in New Jersey—a state which was one of the 
original colonies. We had no mariachi bands, Taco Bells or “Don’t Drink the Water” signs. 
However, I did take two years of Spanish in high school, but my Spanish is nowhere good 
enough to be an illegal. 

I thoroughly understand that the Obama Administration could care less about the money, 
time, and annoyance this lunacy is costing me. After all, I am the Administration’s latest 
synonymy for demon—a white, heterosexual man who is politically incorrect, or as I like to say, 
“evolutionarily correct.” 

Due to typical Obama Administration ineptitude or malice, I now have to prove to 
bureaucrats drunk with power, who enforce their sanctimonious lefty ideologies instead of the 
law, that I am a U.S. citizen. So, just how do I do that, since Homeland and Social Security have 
already rejected my Social Security card and driver’s license as invalid? Perhaps, I should just 
change my name to Jose Jimenez and leave La Raza to deal with it. 



My Social Security card was issued in the 1960s. It shows that my last name is “Den 
Hollander.” (Ex. B). Many people of Dutch heritage have two words for a last name, such as 
Vincent Van Gogh, although I still have both my ears. Most illegals, however, have so many 
names, they can easily interchange identities. Russians do the same by using their patronymics 
as a last name, but that’s okay—they’re commies as are many in the current administration. 

Because my last name has two words, which means “the Dutchman,” mostly likely 
invented by Homeland Security’s predecessors at Ellis Island when my father arrived in the 
1920s, some institutions in America have shorten my last name to “Hollander” while others have 
combined the words into one, sometimes with a lower case “h”—“Denhollander,” sometimes 
with a capital “H”—“DenHollander.” And, as hard as it is to fathom, some bureaucracies have 
actually gotten my last name right—“Den Hollander” with a space between the words. 

When Social Security switched from paper files to digital, some mentally challenged 
clerk probably entered something wrong from my paper file. Most likely, they muddled the last 
name, but it could have been anything—I have no idea. Then again, it might be malicious, since 
a search of my name “Roy Den Hollander” on the Internet makes clear that I do not subscribe to 
the prevalent looney tune PC ideology of the day that substitutes for thinking and the rule of law. 

So, as the precursor to a lawsuit if necessary, here’s my proof of citizenship, which 
includes those bureaucracies that got my last name correct and those that did not. Therein lies a 
defense for Homeland Security and your agency by blaming me for bureaucratic incompetence— 
I should have corrected the entities that got my name wrong. Not so fast, especially where the 
entities relied on Homeland Security and your inaccurate computer records. Additionally, I 
accurately completed the many bureaucratic forms but some fool chose to fit my name into a 
digital formula. That’s their fault; I’m not paid to waste my time doing their job. 

Alleged proof of U.S. citizenship: 

Ex. B Social Security Card 

Ex. C Birth Certificate 

Ex. D New York State driver’s license 

Ex. E George Washington University Law School alumni membership card 

Ex. F Columbia University alumni reading card 

Ex. G U.S. Passport 

Ex. H New York State Unified Court System Attorney Secure Pass 

Ex. I U.S. District Court Southern District of New York Attorney Service Pass 

Ex. J Certificate of Good Standing Appellate Division of the Supreme Court of NY 
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Ex. K Certificate of Good Standing U.S. District Court Southern District of New York 

Ex. L Certificate of Good Standing U.S. District Court Eastern District of New York 

Ex. M Certificate of Good Standing U.S. Court of Appeals for the Second Circuit 

Ex. N Certificate of Good Standing Supreme Court of the United States of America. 

Unfortunately, I do not have a Matricula Consular de Alta Seguridad, so the preceding 
exhibits may not be sufficient, and the courts will have to decide whether I originated from south 
of the border. 

Finally, I have not complied with Homeland Security and your agency’s dictated 
deadline to physically visit and wait interminably for a “Club Fed” bureaucrat with the hubris of 
a prince or princess to condescending rule that I am a citizen. So no surprise, if I continue as an 
illegal alien in the eyes of this increasingly intrusive, incompetent and ideologically corrupt 
administration. At least I’ll have more rights. 

Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
roy 17 den@gmail .com 


July 6, 2015 

Donald Trump, CEO and Pres. 

The Trump Organization 
725 Fifth Avenue 
New York, NY 10022 

Dear Candidate Trump: 

I agreed with your position on illegal aliens until the Department of Homeland Security 
classified me as one, which resulted in my losing a temporary job. 

Homeland Security and the Social Security Administration operate a program called “E- 
Verify.” The program allows employers to determine whether a new employee can legally work 
in the United States. 

As an attorney admitted to practice in New York, the U.S. Southern and Eastern District 
Courts, the U.S. Second Circuit Court of Appeals and the U.S. Supreme Court, I recently was 
hired for a temporary attorney project. Homeland Security’s E-Verify program, however, 
determined that I was not legally pennitted to work, so my employer could not use me on a 
subsequent project. (Exhibit A, Nonconfirmation Report). Needless to say I was surprised, 
since my Spanish is not that good. 

I could have appealed, but to do so required me to take the time to physically visit and 
wait interminably for a “Club Fed” bureaucrat with the hubris of a prince or princess to 
condescending rule that I am a citizen. I chose not too, having once worked for the U.S. 
Treasury Department with a top secret security clearance. Instead, I sent the Regional 
Administrator a less than PC-correct letter with copies of numerous identification documents. 
(Exhibit B, letter only). 

Since Homeland has already deemed my social security card and driver’s license invalid, 
why should they do something different with these other documents? 

The real issue here is not me; I can take care of myself, perhaps with a lawsuit against 
these idiots. But what of those other Americans who lose jobs that are vital to their livelihoods 
and families because these illegal alien sycophants and haters of everything American are too 
inept or malicious to do their jobs as required by the law. 

True, being an illegal alien does have its advantages: I don’t have to pay taxes, La Raza 
will give me free legal advice, and if I’m arrested, Homeland Security will send me back to 
where I came from—Paterson, New Jersey. 



So in your campaigning, if you see a group of illegals waiting to be hired and one is 
wearing a Joseph Bank’s blue pinstripe suit with a Columbia University rugby tie—that’s me. 

I wish you success in your campaign. 


Sincerely 

/S/ 

Roy Den Hollander 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
roy 17 den@gmail .com 


August 10, 2015 

Ann Coulter 
c/o Crown Publishing 
1745 Broadway 
New York, NY 10019 

Dear Ms. Coulter: 

This Edward R. Murrow “small picture” or “Adios America” tale maybe of interest to 

you. 


Homeland Security and the Social Security Administration recently declared me 
ineligible to work in my native country—the U.S.A. In effect, they classified me as an illegal 
alien even though I was bom here and have not, to my knowledge, renounced my citizenship. 
Their classification resulted in my losing a job. 

It’s a mystery to me why these lefty supremacists in Obama’s Administration found me 
to be “undocumented.” My Spanish isn’t that good, and I have plenty of documents, but they’re 
all issued by federal, state or private U.S. organizations, for example: 

Certificates of Attorney Good Standing from - the Supreme Court of the United 
States of America, the U.S. Court of Appeals for the Second Circuit, the U.S. 

District Court for the Southern District of New York, U.S. District Court for the 
Eastern District of New York, and the Appellate Division of the Supreme Court 
of N.Y.; Social Security Card; Birth Certificate, New York State driver’s license, 

George Washington University Law School alumni membership card, Columbia 
University alumni reading card, U.S. Passport, New York State Unified Court 
System Attorney Secure Pass. 

Homeland Security and the Social Security Administration operate a program called “E- 
Verify.” The program allows employers to determine whether a new employee can legally work 
in the United States. 

Obama’s E-Verify program detennined that I was not legally pennitted to work here. 

(See Attachments). I contested the determination but was then required to visit a Social Security 
Office within eight working days. The job that I was offered was due to start in a few days, and I 
had prior commitments during those few days. Besides, why should I, a U.S. citizen whom the 
federal government tried to send to Vietnam twice, be required to take the time to physically 
visit and wait interminably for a “Club Fed” bureaucrat with the hubris of a prince or princess to 
condescending rule that I am a citizen? 



I chose not to, having once worked for the U.S. Treasury Department with a top secret 
security clearance where I became all too familiar with the corruption of the Government. 
Instead, I sent the N.Y. Regional Administrator of Social Security, Fred M. Maurin, a less than 
PC-correct letter with copies of the above cited documents. So far no response. 

Since Homeland and Social Security initially deemed my social security card and driver’s 
license invalid, they have probably done the same with the other documents. 

The real issue here is not me; I can take care of myself, perhaps with a lawsuit against 
these idiots. But what of those other Americans who lose jobs that are vital to their livelihoods 
and families because these haters of everything American are too inept or malicious to do their 
jobs as required by the law. 

True, being an illegal alien does have its advantages: I don’t have to pay taxes, La Raza 
will give me free legal advice, and if I’m arrested, Homeland Security will send me back to 
where I came from—Paterson, New Jersey. 

If in your travels you see a group of illegals waiting to be hired and one is wearing a 
Joseph Bank’s blue pinstripe suit with a Columbia University rugby tie—that’s me. 

Thank you for your time. 


Sincerely 


Roy Den Hollander 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
roy 17 den@gmail .com 


January 8, 2016 


Dominick Olivo 

Director of Sales and Marketing 

Select Office Suites 

1115 Broadway, 12 th Floor 

New York, N.Y. 10010 

Dear Mr. Olivo: 

According to Loly Mendez, Office Manager, you submitted to my employer, Epiq 
Systems, a false written statement called an “incident report” by which you clearly intended to 
have me fired. 

Your statements were based on the intentional lies, prevarications and dissemblings of 
one of your employees, apparently one of many who have not been vetted for working through 
the federal government’s e-Verify System. 

The publication of those statements from your employee to a third party, Epiq, makes 
you liable for defamation, injurious falsehoods, interfering with an economic advantage—my 
employment contract with Epiq, and age discrimination since I am 68 years old. 

If you refuse to withdraw that incident report, I will have no choice but to sue in order to 
protect my reputation and ability to work as a lawyer. The suit will not only be against you 
personally, but will include “John Doe” as a defendant who is your employee. Discovery will, of 
course, reveal his real name and whether he is lawfully allowed to work in the United States. 

The choice is yours. If I do not hear back from you by January 19, 2016, then I will have 
no choice but to fight for my rights against you and your employee in court. 

Thank you for your time. 


Sincerely, 

/S/ 


Roy Den Hollander 



ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
roy 17 den@gmail .com 


January 12, 2016 


Steven A. Newborn, Esq. 

Weil, Gotshal & Manges-Antitrust Section 
1300 Eye St NW #900 
Washington, DC 20005 


Dear Mr. Newborn: 

I am a 68 year-old attorney, once an associate of Cravath, whose procedural due process 
rights were violated by the company Weil is using to do document review in the Staples antitrust 
case. 


Epiq Systems has 60 lawyers working in a make-shift office on the roof-top of 1115 
Broadway, New York City. The so-called “penthouse” is accessible only by one flight of steep, 
narrow stairs that are part of the building’s fire escape stairwell. If a fire were to occur, 60 
attorneys would have to cram through one exit (there are suppose to be two), then proceed across 
a wooden deck on the roof by way of a narrow hallway partly opened to the elements, then 
through another doorway into the fire stairwell, down the stairs hoping not to be pushed through 
the window on the 12 th floor that is directly at the bottom of the flight of stairs. 

In addition, the attorneys have to bundle up in their winter coats and sweaters because the 
temperature in the penthouse is often very cold. 

While working in this environment, a dispute occurred between a young, muscular 
member of the landlord’s maintenance crew and myself. The maintenance member committed a 
minor battery, but still a battery, on me to which I replied, “Watch it illegal.” The maintenance 
member complained to Dominick Olivo, the landlord’s manager, and he filed an “Incident 
Report” with Epiq Systems. 

Karen Herckis of Epiq contacted me requesting my side of the story that I had already 
told to Epiq’s Patrick Gallagher. (Ex. A). I requested a copy of the allegations against me 
contained in the “Incident Report” (Ex. B), but she refused, saying it was an internal document 
of the landlord, Select Office Suites. (Ex. C). Of course, if it was an internal document of the 
landlord, then what was she doing with it. I responded that my attorney advised me to refrain 
from discussing the matter until we determined whether it was necessary to bring a case against 
the landlord’s manager and the employee. (Ex. D). Ms. Herckis then summarily fired me. (Ex. 
E). 



I understand that procedural due process only applies to governments, but when the 
founding fathers added the Fifth Amendment, it was an expression of the societal belief in fair 
play—that a person has the right to review the allegations against him. Epiq acts otherwise. 

Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
roy 17 den@gmail .com 


January 25, 2016 


Ron Sargent, CEO 

500 Staples Dr (Crossing Blvd) 

Framingham, MA 01702 

Dear Mr. Sargent: 

I am a 68 year-old attorney whose procedural due process rights were violated by the 
company that your attorneys at Weil, Gotshal & Manges hired to do document review in the 
Staples and FTC antitrust case currently pending in the U.S. District Court in Washington, D.C. 

Epiq Systems has 60 lawyers working in a make-shift office next to the building’s water 
tower on the roof-top of 1115 Broadway, New York City. The so-called “penthouse” is 
accessible only by one flight of steep, narrow stairs that are part of the building’s lire escape 
stairwell. If a lire were to occur, 60 attorneys would have to cram through one exit (there are 
suppose to be two), then proceed across a wooden deck on the roof by way of a narrow wooden 
hallway partly opened to the elements, then through another doorway into the lire stairwell, 
down the stairs hoping not to be pushed through the window on the 12 th floor that is directly at 
the bottom of the flight of stairs. 

In addition, the attorneys have to bundle up in their winter coats and sweaters because the 
temperature in the penthouse is often very cold with the result of making the accuracy of the 
review work suspect. 

While working in this environment, a dispute occurred between a young, muscular 
member of the landlord’s maintenance crew and myself. The maintenance member committed a 
minor battery, but still a battery, on me to which I replied, “Watch it illegal.” The maintenance 
member complained to Dominick Olivo, the landlord’s manager, and he filed an “Incident 
Report” with Epiq Systems. 

Karen Herckis of Epiq contacted me requesting my side of the story that I had already 
told to Epiq’s Patrick Gallagher. (Ex. A). I requested a copy of the allegations against me 
contained in the “Incident Report” (Ex. B), but she refused, saying it was an internal document 
of the landlord, Select Office Suites. (Ex. C). Of course, if it was an internal document of the 
landlord, then what was she doing with it. I responded that my attorney advised me to refrain 
from discussing the matter until we determined whether it was necessary to bring a case against 
the landlord’s manager and the employee. (Ex. D). Ms. Herckis then summarily fired me. (Ex. 
E). 



I understand that procedural due process only applies to governments, but when the 
founding fathers added the Fifth Amendment, it was an expression of the societal belief in fair 
play—that a person has the right to review the allegations against him. Epiq, which Staples 
ultimately pays, acts otherwise. 

As such, I have filed a case in the New York City Civil Court, No. 000854 cv 2016, 
against Epiq Systems, Dominick Olivo and the illegal alien whose name I do not yet know. 

Thank you for your time. 


Sincerely, 

/S/ 

Roy Den Hollander 
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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


Index No: 000854 cv 2016 


-against- COMPLAINT 

EPIQ SYSTEMS, INC., Jury Demanded 

DOMINICK OLIVO, and 
JUAN DOE, an illegal alien working for Select 
Office Suites, 

Defendants. 


-X 

Plaintiff, by and through his attorney, Roy Den Hollander, complaining of the defendants 
herein states as follows: 


FACTS 

1. Defendant Epiq Systems, Inc. fired Plaintiff, a natural-bom U.S. citizen, for referring to 
an illegal alien as “illegal.” 

2. Plaintiff, an attorney, was hired by Defendant Epiq Systems’ wholly owned and 
controlled subsidiary DeNovo Legal LLC for a temporary project to provide legal services to 
Defendant Epiq’s client, the law firm of Weil, Gotshal & Manges LLP (“Weil”), in a litigation 
case involving a Fortune 200 corporation. (Ex. A). 

3. On January 5, 2016, Plaintiff started work with about 40 other attorneys on the project 
reviewing documents for Weil as to relevance and privilege. The project was scheduled to last 
four weeks with Plaintiff working 40 hours a week at $31 per hour, but the project abruptly 
ended for Plaintiff when Karen Herckis (“Herckis”), Senior Director for Human Resources of 
Epiq, emailed Plaintiff on January 11, 2016, at 7 PM that he was fired “effective immediately.” 


(Ex. B). 





4. The occurrence that led to the firing of Plaintiff happened on January 7 th around 9:30 
AM. 

5. Plaintiff and the other attorneys worked in a make-shift, large office located next to the 
water tower on the roof of 1115 Broadway in Manhattan. Defendant Epiq rented this space from 
Select Office Suites, also located at 1115 Broadway, New York, N.Y. 10010. 

6. Select Office Suites rents out offices to companies and individuals on floors 10, 11, 12 
and the one on the roof that Defendant Epiq rents—guess that’s floor 13. 

7. To access the roof-top office, the attorneys take an elevator to the 12 th floor, walk through 
the reception area to a door that requires a keypad code. Floors 10 to 12 all require a keypad 
code to enter the rented office-space area. The attorneys proceed down a hallway passed 
numerous offices to the end of the floor where they enter the fire escape stairwell. Up a flight of 
narrow (two abreast), steep stairs to a door that opens onto a large wooden deck on the roof, then 
10 yards down a hallway made of wood and open to the elements to a door that enters into the 
roof-top office space where the attorneys, eventually numbering 60, work with computers 
reviewing documents for Weil. 

8. The roof-top office has no other access or exit unless one considers the windows in the 
office that look out on the roof and water tower. 

9. The roof-top also has one tiny restroom for each sex. The men’s restroom has the 
capacity of one. 

10. Select Office Suites maintains restrooms on floors 10 to 12 for all those who work in its 
rented office spaces. Its maintenance staff keeps the restrooms and other parts of the infra 
structure operating. As is typical in New York City, most of Select Office Suites’ maintenance 
staff are illegal aliens because Select Office Suites can pay them less than Americans. 
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11. On January 7 th , Plaintiff went looking for an available restroom. 

12. The roof-top restroom and the one on floor 12 were full, so Plaintiff exited the keypad 
door on floor 12 and went down to floor 11. Plaintiff, however, was unsure whether the keypad 
code given him for the 12 th floor would work on the 11 th floor, so he decided to test the code on 
the keypad door for future reference. The door was being held open by one of Select Office 
Suites maintenance persons—a young, muscular man clearly from south of the border with not 
the best of English. This young man is called Defendant Juan Doe because his real name is 
unknown to Plaintiff. 

13. Plaintiff asked Defendant Juan Doe to release the door so that Plaintiff could test his 
keypad code to see whether it would open the door. Defendant Juan Doe just stood there 
grinning maliciously and refusing to let the door close. Plaintiff made the request a couple of 
times but Defendant Juan Doe just kept grinning like Calvera from the Magnificent Seven. 

14. Defendant Juan Doe then, in a Spanish accent, asserted that Plaintiffs code, which Juan 
Doe did not know, would open the door, so it was not necessary for Plaintiff to test it. 

15. Once again Plaintiff asked Defendant Juan Doe to let the door close to which he barked 
“out of my way” and barreled his way through the door opening grazing Plaintiffs left arm, a 
minor battery but still a battery, to which Plaintiff replied, “Watch it illegal.” 

16. Juan Doe stopped and turned to face Plaintiff in an intimidating stance and effort to bully 
the 68 year-old Plaintiff not only physically but by resorting to that refuge of PCers, criminals, 
illegals, and the nefarious by accusing Plaintiff of “discrimination.” (If Defendant Juan Doe 
wasn’t an illegal, then he would have retorted that he was a permanent resident or citizen—he 
didn’t.) Plaintiff told Defendant Juan Doe he was going to take him to court and asked for his 
name, which Juan Doe refused to give. 
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17. Defendant Juan Doe proceeded to walk into the reception area and Plaintiff also 
proceeded into the reception, since that was where the stairs were that led back to the 12 th floor. 

18. Late Friday afternoon around 4:30 PM, January 8 th , Plaintiff was told to contact an 
individual at Epiq, which he did. The individual informed Plaintiff that an “Incident Report” had 
been lodged against him by Select Office Suites and provided to Defendant Epiq. The report 
made accusations against Plaintiff and Defendant Epiq wanted to hear Plaintiffs side of the 
story, which Plaintiff provided over the telephone. 

19. After the discussion with the individual at Epiq about the occurrence, Plaintiff 
immediately interviewed Select Office Suites Office Manager Loly Mendez who informed 
Plaintiff that Defendant Dominick Olivo, Director of Sales & Marketing for Select Office Suites, 
had talked with Defendant Juan Doe and wrote up the incident report, which he sent to Plaintiffs 
employer, Defendant Epiq. 

20. Defendant Olivo never even talked to Plaintiff about the occurrence before authoring and 
sending his false report to Plaintiffs employer. 

21. Defendant Dominick Olivo is a New York licensed “Associate Real Estate Broker,” 
number 10301207058. He’s the person who rents out office space for Select Office Suites. N.Y. 
Real Property Law § 440(2) requires that an associate real estate broker work “under the name 
and supervision of another individual broker or another broker who is licensed under a 
partnership, trade name, limited liability company or corporation.” In Defendant Olivo’s case, 
the supervising broker would likely be Select Office Suites. The problem is that Select Office 
Suites is not registered with the New York Secretary of State, so it cannot be Olivo’s supervising 
broker. 
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22. On Monday, January 11 th , at around 6 PM, Plaintiff received an email from Karen 
Herckis, Human Resources Director for Defendant Epic, requesting another “conversation” 
about the occurrence. (Ex. C). Since Defendant Epiq already had Plaintiffs side of the story, it 
seemed fair that Plaintiff know the specifics of Defendant Juan Doe’s side of the story. After all, 
it was Defendant Juan Do who was making accusations against Plaintiff—not unlike this 
complaint’s accusations against the defendants who will receive and review it before answering 
in court. When accusations are made against a U.S. citizen, even by an illegal alien, it is the 
American way and only fair that he be fully apprised of them. 

23. Plaintiff requested of Herckis a copy of the incident report sent to Defendant Epiq by 
Defendant Olivo and based on accusations by Defendant Juan Doe. (Ex. D). Herckis adamantly 
refused asserting that the occurrence report was an “internal document” of Select Office Suites. 
(Ex. E). If it was a Select Office Suites internal document then what was she doing with it? 
Herckis then fired Plaintiff. (Ex. B). 

CAUSES OF ACTION AGAINST DEFENDANT EPIQ SYSTEMS 
Age Discrimination 

24. Defendant Epiq violated the New York State Human Rights Law and New York City 
Civil Rights Law by discharging Plaintiff because on his age—68 years old. N.Y. Exec. Law § 
296(l)(a);N.Y.C. Admin. Code § 8-107(l)(a). 

25. Karen Herckis, Defendant Epiq’s human resources director, who fired Plaintiff knew or 
was on notice that Plaintiff is a Senior Citizen because he had worked for Defendant Epiq twice 
in 2015 and Defendant Epiq uses Workday, a human capital management online software, which 
indicates an employee’s age. 


5 



26. On information and belief, Karen Herckis made disparaging remarks about Plaintiffs age 
to other administrative employees of Defendant Epiq both before and after firing him. 
Discrimination based on Creed 

27. Defendant Epiq violated the New York State Human Rights Law and New York City 
Civil Rights Law by discharging Plaintiff because of his creed. N.Y. Exec. Law § 296(l)(a); 
N.Y.C. Admin. Code § 8-107)(l)(a). 

28. Creed is a belief system adopted by a person. It includes religion but is not limited to 
such. Sharon P. Stiller, Employment Law in New York at § 3:70 p. 245, Thomson Reuters 
( 2012 ). 

29. Plaintiffs creed or belief system is “Evolutionary Correctness,” which, unlike “Political 
Correctness,” is based on the principles of the U.S. Constitution and the Declaration of 
Independence. 

30. While the rights laid out in the Constitution are legally enforceable only against 
government action, the concept of those rights came from the Age of Enlightenment and the 
Founding Fathers’ beliefs that inter-reactions among private citizens should comport with the 
Constitution’s enumerated and unenumerated rights because all persons are endowed “with 
certain unalienable rights.” 

31. The founding fathers chose not to use the power of government to enforce such rights in 
the private sector for fear of replacing King George III with an equally intrusive and intimidating 
totalitarian government ruling over every aspect of its subjects’ lives. 

32. Since Plaintiff has adopted the principles in the Constitution and Declaration of 
Independence as his belief system or creed, Defendant Epiq discriminated against him because of 
his creed by firing him because he exercised his unalienable right to free speech in referring to an 
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illegal alien (a term used in Bill Clinton’s Proclamation No. 8697 on Deterring Illegal 
Immigration) as “illegal.” 

33. Defendant Epiq also discriminated against Plaintiff because of his creed by firing him 
because he exercised his unalienable right to procedural due process (fairness) in being informed 
as to the specific accusations against him. 

34. Of course, PC ideology demands that illegal and legal alien rights trump citizen rights to 
such an extent that any “offensive” comment about an alien justifies the discharging of a citizen, 
such as Plaintiff, or the murder of citizens, such as occurred in San Bernardino, California. (The 
reason the ISIS loony tune female was allowed to immigrate to California was because the 
Obama Administration prohibited the checking of a potential immigrant’s social media remarks 
because it might “offend” them.) 

National Origin Discrimination 

35. Defendant Epiq violated the New York State Human Rights Law and New York City 
Civil Rights law by discharging Plaintiff because of his national origin. N.Y. Exec. Law § 
296(l)(a); N.Y.C. Admin. Code § 8-107(l)(a). 

36. “National origin” includes “ancestry” for purposes of the New York State Human Rights 
Law and New York City Civil Rights law. N.Y. Exec. Law § 292(8); N.Y.C. Admin. Code § 8- 
102(7). 

37. Plaintiffs ancestry is Euro-American, although there is an argument that he is African- 
American, since the original ancestors for all of us came from Africa. 

38. PC ideology holds that Euro-Americans are a substrata of homo-sapiens, if that, so when 
unsubstantiated accusations are made against a Euro-American by a non-Euro-American, they 


7 



are assumed true, and even when minor, the Euro-American’s substrata status demands cruel and 
unusual punishment. 

39. Defendant Epiq, through Karen Herckis enforced Epiq’s PC policy by firing Plaintiff for 
calling an illegal alien an “illegal.” 

CAUSES OF ACTION AGAINST DEFENDANT OLIVO 
Tortious Interference with Contractual Relations 

40. Defendant Olivo knew that Plaintiff was employed by Defendant Epiq; otherwise, there 
would be no reason for him to send the false incident report to Defendant Epiq, which Office 
Manager Loly Mendez said he did. 

41. Defendant Olivo acted with reckless disregard in sending his false incident report to 
Plaintiffs employer, Defendant Epiq, because he failed to talk to Plaintiff about the occurrence 
before sending his report. He failed to obtain both sides of the story. 

42. Defendant Olivo knew or should have known that by sending his false incident report to 
Plaintiffs employer that it would result in Plaintiffs discharge or some other harm to Plaintiffs 
contractual relations with Defendant Epiq. 

43. If Defendant Olivo did not intend the consequences of his act—to have Plaintiff fired or 
cause Plaintiff some other harm, then he acted with reckless disregard considering the pall that 
PC ideology has cast over the land to prevent people from doing what is right and fair. 

Injurious Falsehoods and Defamation 

44. Defendant Olivo intentionally published the false accusations in his incident report to 
Plaintiffs employer, Defendant Epiq. 

45. Defendant Olivo made the publication with reckless disregard for falsity of his report 
because he never bothered to obtain Plaintiffs side of the story. 


8 




46. Defendant Olivo’s false incident report resulted in Plaintiffs loss of employment in his 
profession as an attorney costing him $2,728 in salary and damage to his reputation. 

CAUSES OF ACTION AGAINST DEFENDANT JUAN DOE 

Battery 

47. When Defendant Juan Doe barreled through the door opening he made an unconsensual, 
offensive, physical contact with the 68 year-old Plaintiff, which is a battery. (Supra ]f 15). 
Harassment 

48. When Defendant Juan Doe, a young, muscular and stocky person in his 20s or 30s faced 
Plaintiff in an aggressive stance, he was intentionally harassing the 68 year-old Plaintiff with a 
form of bullying. 

Tortious Interference with Contractual Relations 

49. Defendant Juan Doe knew that Plaintiff worked for Defendant Epiq because as a member 
of Select Office Suites’ maintenance team, he had free access to Select Office Suites’ floors, and, 
on one known occasion, he saw Plaintiff enter the roof-top office where the employees of 
Defendant Epiq were working. 

50. Defendant Juan Doe acted with reckless disregard by making false accusations about 
Plaintiff to Defendant Olivo, 

51. Defendant Juan Doe knew or should have known that by making false accusation about 
discrimination to Defendant Olivo that it would result in an incident report being sent to 
Plaintiffs employer and likely result in Plaintiffs discharge or other hann to Plaintiffs 
contractual relations with Defendant Epiq. 

52. If Defendant Juan Doe did not intend the consequences of his false accusations of 
discrimination against Plaintiff, then he acted with reckless disregard considering as he well 
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knew the power of PC ideology in cuddling illegal and legal aliens and scaring U.S. citizens into 
violating the rights of other citizens. 

Injurious Falsehoods and Defamation 


53. Defendant Juan Doe intentionally published to Defendant Olivo false accusations about 
Plaintiff. 

54. Defendant Juan Doe made the publication maliciously out of his hatred for white 
Americans or with reckless disregard for falsity of his statements to Defendant Olivo. 

55. Defendant Juan Doe’s false statement resulted in Plaintiffs loss of employment in his 
profession as an attorney costing him $2,728 in salary and damage to his reputation. 

WHEREFORE, Plaintiff requests against (1) Defendant Epiq, damages in the amount of 

$2,728, which is the amount he would have earned but for being discharged; (2) Defendant Olivo 

damages in the amount of $6,000; (3) Defendant Juan Doe, whose real name will have to be 

determined through discover, damages in the amount of $8,000; and such other relief that the 

Court deems just. 

Dated: New York, New York 
January 19, 2015 


By : /S/ Roy Den Hollander 
Roy Den Hollander, Esq. 
Attorney-Plaintiff 
545 East 14 Street, 10D. 
New York, N.Y. 10009 
(917) 687 0652 
rdhhh@y aho o. com 
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Dear Roy Den Hollander, 


Please take a few minutes to read this email in its entirety as some of Epiq’s processes have 
changed and may affect you, regardless of your last assignment with Epiq. 

You have been selected to start a project with DeNovo Legal, LLC dba Epiq eDiscovery 
Solutions. The below email provides specific infonnation on the project, onboarding process in 
Workday, background screening requirements on HireRight, ID submission for 1-9, time entry in 
eTime and the procedure on absences/tardiness. 

PROJECT INFORMATION 

Please (a) confirm your start details (b) reconfirm that you are clear on conflicts (c) confirm you 
are legally authorized to work in the US and have a valid Social Security Number. 

(A) PROJECT START DETAILS 

• Start Date: Tuesday, January 05, 2016 

• Report Time: 9:00 AM 

• Location: 1115 Broadway, Penthouse Floor, New York, NY 10010 (Select Office Suites) 

• Duration: 4 Weeks 

• Days/Hours: Monday through Friday; 40 hours per week 

• Schedule: Case room hours are Monday through Friday from 8:00 AM to 7:00 PM 

• Team Size: 63 Reviewers + 5 Assistant Project Managers + 2 Project Managers 

• Pay Rate: $31 per hour for Reviewers. No time and a half for overtime (Hours are limited to 
40 per week) 

• Client Name: Weil, Gotshal & Manges LLP 

• Legal Matter: [Confidential information deleted] 

• Review Platform: Epiq DocuMatrix (EPIQ DMX) 

• Review Type: Electronic Document Review 

• Bar (Licensure): Admitted in any U.S. jurisdiction 

• Work Site: Must live in or be willing to commute to New York, NY; No work from home 
or remote work 

• Employment Authorization: Must be authorized to work in the United States 

• Dress Code: Business Professional (Suite & Tie) on the first day, Business Casual thereafter 

• Security Clearance: Reviewers should ask for Epiq Systems, Inc. 

• Note: You can only move to this project if your current Epiq project wraps up in time 

• Job Code: 2023 
[Confidential infonnation deleted] 

Regards, 

[Name deleted] 

Epiq Systems 
eDiscovery Solutions 
4 New York Plaza, 6th Floor 
New York, NY 10004 
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Gmail - Incident Last Week 


Roy Den Hollander <roy17den@gmail.com> 


Incident Last Week 


Herckis, Karen <kherckis@epiqsystems.com> Mon, Jan 11, 2016 at 7:07 PM 

To: Roy Den Hollander <roy 17den@gmail.com> 



Roy, 


Given your refusal to discuss further with me, please consider this email release from your current 
project at the 1115 Broadway location, effects immediately. 


Karen 

Karen Herckis 

Senior Director, Human Resources 

Epiq Systems 

777 Third Avenue 

New York, NY 10017 

Phone: 212.710.6S48 

(Quoted text hidden] 

<Ltr Olivo 12.8.16.DOO 

This communication (including any atiachment(s)) is intended solely for the recipients} named above and may 
contain information that is confidential, priviiegeb or legally protected. Any unauthorized use or dissemination of 
this communication is strictly prohibited. If you have received this communication in error, please immediately 
notify the sender by return e-mail message and delete all copies of the original communication to include any 
copy that may reside in your sent box. Thank you for your cooperation. 
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Gmail - Incident Last Week 



Roy Den Hollander <roy17den@gmail.com> 


Incident Last Week 


Herckis, Karen <kherckis@epiqsystems.com> Mon, Jan 11, 2016 at 6:01 PM 

To: "roy17den@gmail.com" <roy17den@gmail.com> 

Hello Roy, 

Do you have time to speak this evening regarding incidents that took place last week at 1115 Broadway? 

I know you have spoken to Patrick Gallagher and I would like to hav« a follow-up conversation. 

If you're not available this evening, please let me know of a time tomorrow that works for you. 

Thank you, 

Karen Herckis 

Karen Herckis 

Senior Director, Human Resources 

Epiq Systems 

777 Third Avenue 

New York, MY 10017 

Phone: 212.710.6948 

This communication {including any attachments)) is intended solely for the recipients) named above and may 
contain information that is confidential, privileged or legally protected. Any unauthorized use or dissemination of 
this communication is strictly prohibited. If you have received this communication in error, please immediately 
notify the sender by return e-mail message and delete all copies of the original communication to include any 
copy that may reside in your sent box. Thank you for your cooperation. 
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Gmail - Incident Last Week 



Roy Den Hollander <roy17den@gmail.com> 


Incident Last Week 


Roy Den Hollander <roy 17den@gmail.com> Mon, Jan 11, 2016 at 6:08 PM 

To: "Herckis, Karen" <kherckis@epiqsystems.com> 

Dear Karen, 

Would you email me that incident report submitted by Dominick Oliwo? 

Thanks 

Roy 

Sincerely, 

Roy Den Hollander 
Attorney at Law 
New York, N.Y, 

rov17den@Cifrigil.com 
(917) 687-0652 


(Quoted text hidden) 
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Gmail - Incident Last Week 



Roy Den Hollander <roy17den@gmail.com> 


Incident Last Week 


Herckis, Karen <kherckis@epiqsystems.com> Mon, Jan 11, 2016 at 6:11 PM 

To: Roy Den Hollander <roy17den@gmai!.com> 

Roy, 

I am not forwarding the incident report as it is an internal document for the use of Select Office employees. 

As mentioned, I would like to follow up on your con\«rsation with Patrick. Are you available to speak this 
evening? 

Thanks, 

Karen 

Karen Herckis 

Senior Director, Human Resources 

Epiq Systems 

777 Third Avenue 

New York, NY 10017 

Phone: 212.710.6948 

[Quoted text hidden) 
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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


EPIQ SYSTEMS, INC. 
DOMINICK OLIVO and 
JUAN DOE 


Index No. 000854 


STIPULATION OF DISMISSAL 
WITH PREJUDICE 


Defendants. 


X 


It is hereby stipulated and agreed, by and between the undersigned, Plaintiff and Defendant 
Epiq Systems, Inc., that the above-captioned action is hereby discontinued with prejudice as against 
Epiq Systems, Inc., but not as against Dominick Olivo and Juan Doe, in accordance with a 
Settlement Agreement executed on or about February 10, 2016. 

Dated: 


PLAINTIFF 



Hollander 
545 East 14 Street, 10D 
New York, NY 10009 
rdhhh@yahoo.com 


EPIQ SYSTEMS, INC. 



Kirkland & Ellis LLP 

601 Lexington Avenue 

New York, NY 10022 

matthew.solum@kirkland.com 

Counsel for Defendant Epiq Systems, 

Inc. 








CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 

-X 

ROY DEN HOLLANDER, 


Index No. 000854/2016 


Plaintiff, 

-against- 


ANSWER 


EPIQ SYSTEMS, INC., DOMINICK OLIVO 
and JUAN DOE, an apparent illegal alien 
working for Select Office Suites, 

Defendants. 

-----X 

Defendants DOMINICK OLIVO and JAIRO FRANCO S/H/A JUAN DOE, by and 
through their attorneys, the Law Offices of Charles J. Siegel, answering the unverified compliant 
of the plaintiff herein, alleges upon information and belief: 


FIRST: Denies any knowledge or information sufficient to form a belief as to paragraphs 
designated "1", ”2", "3", 4", “5”, “6”,“T’,”8”,“9”,”10”,“11”,“18’VT9”,”22”,”23’V’24 ,, , ,, 25”,”26” 
”27”,”28”,”29”,”30”,”31”,”32”,”33”,”34”,”35”, “36”,”37” ”38”,”39” of the unverified 
complaint. 

SECOND: Denies paragraphs except “21” of the unverified complaint and refers all 
questions of law to the Court at the time of trial. 

THIRD: Denies paragraphs “12”,”13” ”14”,”15”,“16” ”17”,”20”,“40”,”41” ”42” 

“43”,”44” ,”45” , “46”, “47”, “48”, “50”, “51”, “52”, “53”, “54” and “55 “ of the unverified 
complaint. 

FIRST AFFIRMATIVE DEFENSE 

The Complaint, and each of its causes of action, fails to state facts sufficient to 
constitute a cause of action. 


SECOND AFFIRMATIVE DEFENSE 





The Complaint and each of its causes of action and requests for relief is barred by 
the doctrine of unclean hands. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiff has waived the right to pursue the Complaint, and each of its causes of 
action, by reason of his own actions and course of conduct. 

FOURTH AFFIRMATIVE DEFENSE 

The Complaint, and each of its cause of action, is barred because Defendants did 
not engage in the alleged discrimination or harassment set forth in the Complaint. 

FIFTH AFFIRMATIVE DEFENSE 

The Complaint and each of its cause of action fail as to individual Defendants 
because individual and/or supervisors cannot be liable for the conduct alleged in those claims as 
a matter of law. 

EIGHTH AFFIRMATIVE DEFENSE 

Defendants allege that they currently have insufficient knowledge or information 
on which to form belief as to whether they may have additional, as yet unstated defenses 
available. Defendants expressly reserve the right to assert additional affirmative defenses in the 
event discovery indicates those would be appropriate. 

NINTH AFFIRMATIVE DEFENSE 

In the event that the plaintiff recovers any judgment against these defendants, then these 
defendants demand that any such judgment be diminished in accordance with Article 16 of the 
CPLR and more particularly Section 1601 thereof. 

TENTH AFFIRMATIVE DEFENSE 

Defendants, DOMINICK OLIVO and JAIRO FRANCO S/H/A JUAN DOE pursuant to 
Section 1412 of the CPLR, alleges on information and belief, that if plaintiff sustained any 







injuries or damages at the time and place alleged in his unverified complaint, such injuries or 
damages were the result of the culpable conduct of the plaintiff or because of the plaintiffs 
negligence and assumption of risk. Should it be found however, that the answering defendants is 
liable to the plaintiff herein, any liability being specifically denied, then the answering 
defendants alleges that if any damages are found, they are to be apportioned among the plaintiff 
and defendants according to the degree of responsibility that each is found to have in the 
occurrence, in proportion to the entire measure of responsibility for the occurrence. 

ELEVENTH AFFIRMATIVE DEFENSE 
The plaintiff has failed to mitigate damages. 

TWELFTH AFFIRMATIVE DEFENSE 

If the plaintiff, ROY DEN HOLLANDER sustained damages as alleged, such damages 
occurred while plaintiff was engaged in an activity into which he entered, knowing the hazard, 

risk and danger of the activity and he assumed the risks incidental to and attending the activity. 

THIRTEENTH AFFIRMATIVE DEFENSE 

This action is not ripe for adjudication in a court of law as plaintiff has failed to avail 
himself to administrative remedies prior to the institution of this action. 

FOURTEENTH AFFIRMATIVE DEFENSE 
That the plaintiff has failed to join all parties who are necessary to this action and 
therefore the complaint should be dismissed. 

FIFTEENTH AFFIRMATIVE DEFENSE 
Information and believe, the written statement content information that is true and based 
on investigation at that time. 

SIXTEENTH AFFIRMATIVE DEFENSE 
That the Court does not have jurisdiction over the person of the defendants due to 


improper service of process. 








AS AND FOR A CROSS-CLAIM AGAINST THE DEFENDANT 
EPIQ SYSTEMS, INC , THE DEFENDANTS, 

DOMINICK OLIVO and JAIRO FRANCO S/H/A JUAN DOE ALLEGE(S), 

UPON INFORMATION AND BELIEF. PURSUANT TO CPLR 3019 (bl: 

That if the plaintiff(s) sustained the damages alleged in the complaint through any 
negligence and/or breach of warranty and/or breach of contract and/or breach of indemnification 
agreement other than their own, such damages were caused by and resulted from the negligence 
and/or breach of warranty and/or breach of contract and/or breach of indemnification agreement 
of the above-named co-defendant(s) 

That if the plaintiff(s) recover(s) a verdict against the answering defendant(s) for the 
damages alleged in the complaint, such liability will have been caused by the negligence and/or 
breach of warranty and/or breach of contract and/or breach of indemnification agreement of the 
above-named co-defendant(s). 

That by reason of the foregoing, if any verdict or judgment is rendered in favor of the 
plaintiff(s) against the answering defendants, then the above named co-defendant(s) will be 
liable to the answering defendants, in whole or in part, for said verdict and for costs and 
expenses incurred by the said answering defendant(s) in the defense of this action. 

WHEREFORE, the answering defendants’ demands judgment dismissing the complaint 
herein and further demands judgment over and against the co-defendant(s) hereinbefore named, 
in whole or in part, for any verdict or judgment rendered against the answering defendant(s), 
together with the costs and disbursements of this action and the attorney's fees and expenses 
incurred herein. 

Dated: New York, New York 
February 18, 2016 

Yours, etc., 

Law Offices of 

CHARLES J. SIEGEL 



To: 

Roy Den Hollander, Esq. 

545 East 14th Street, Suite 10D 
New York, NY 10009 

Epiq Systems, Inc. 

777 Third Avenue 
New York, NY 10017 


Attorneys for Defendant 

Dominick Olivo and JAIRO FRANCO S/H/A JUAN DOE 

Office & P.O. Address 

125 Broad Street, 7 th Floor 

New York, New York 10004 

(212)440-2350 



Loretta Hottinger, Esq. 





CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 

------—.X 

ROY DEN HOLLANDER, 


Index No. 000854/2016 


Plaintiff, 

-against- 


DEMANDFOR BILL 
OF PARTICULARS 


EPIQ SYSTEMS, INC., DOMINICK OLIVO 
and JUAN DOE, an apparent illegal alien 
working for Select Office Suites, 


Defendants. 

---.—.X 


PLEASE TAKE NOTICE that, pursuant to relevant Sections of the Civil Practice Law 

and Rules, you are hereby required to serve a Verified Bill of Particulars upon Defendants, 

within thirty (30) days after receipt of this Demand. 

1. Plaintiff s date of birth, and place of birth. 

BATTERY 

2. Date of the alleged Battery incident. 

3. Time of the alleged Battery incident. 

4. Address of the premises where the alleged Battery occurred and the floor, room or 
location within the premises. 

5. Names and addresses of each and every person involved in the alleged Battery to the 
plaintiff. 

6. If plaintiff is not aware of the name, then provide a description by height, weight, sex 
and other identifying characteristics of the persons involved. 

7. Set forth the nature and extent of the injuries claimed to have been sustained as a result 
of the alleged Battery. 

8. Specify any pre-existing injury or condition that is claimed to exacerbate as a repeat of 





the allegations in this lawsuit. 


9. Describe the injuries claimed to be permanent in their nature and consequences in 
sufficient detail to permit definite identification. 

10. State the length of time the Plaintiff, was confined to: 

(a) bed; 

(b) house; 

(b) hospital; 

(c) nursing home or other rehabilitative institution. 

11. State separately the total amounts claimed by the Plaintiff as special damages for each of 

the following: 

(a) Physicians’ services and medical services with names and addresses of all 
providers who treated the Plaintiff for said injuries, and the dates of each; 

(b) Nurses’ services; 

(c) Medical supplies, with a description of the supplies; 

(d) hospital expenses, with the names and addresses of all hospitals and dates 

of confinement at each hospital; 

(e) each projected or anticipated item of future expense which Plaintiff will 
claim at trial; 

(f) Miscellaneous expenses. 

12. If the Plaintiff have received reimbursement for any of medical expenses incurred in 
connection with the treatment of the injuries complained of in the complaint, set forth: 

(a) the source of the reimbursement, including: 

(i) the name of the indemnitor (such as Blue Cross, GHI, etc.), 

(ii) the group or policy number and Plaintiff-decedent's identification 
number for each provider, 

(iii) Medicaid and/or Medicare number; 

(b) the dates and amounts of reimbursement. 




13. If applicable, state: 

(a) occupation of the Plaintiff, at the time of the alleged injuries by the 
Defendant, together with the name and address of the Plaintiffs employer 
at such time. 

(b) if self-employed, state the address of the place of employment and the 
type of business or occupation in which Plaintiff was engaged 
immediately prior to the occurrence; 

(c) the length of time Plaintiff was unable to attend to her employment or her 
business; 

(d) the amount of money Plaintiff, was alleged to have earned during the year 
prior to the occurrence from any and all sources, including pension, social 
security and/or disability payments.; 

(b) the amount of earnings the Plaintiff, is alleged to have lost as a result of 
the Defendants’ negligence. 

(c) the name and/or description of each and every test answering Defendants 
failed to take or administer and the alleged date of such omission; 

14. If it is claimed that the answering Defendants, are responsible vicariously for the acts or 
omissions of other(s), state the name of each such individual or the identity of the entity 
for who Plaintiff allege the answering Defendants are vicariously liable. If the name is 
not known, describe the physical appearance and/or address with sufficient clarity for 
ready identification, and state the occupation of each such person and the date and place 
of the act or omission. 

HARASSMENT 

15. State the acts constituting the alleged harassment claimed against each the above named 
defendants. 

16. State the injuries that Plaintiff, suffered as a result of the alleged harassment of each 
Defendants. 

17. Set forth, with specificity, the identity of each individual who purported harassed the 



plaintiff. 

18. If it is claimed that the actual harassment of plaintiffs) was committed in writing, 
attach a copy of each such writing to the bill of particulars, and, if it is claimed that said 
actionable harassment was oral, set forth a statement setting forth the substance of each 
such instance of harassment, including a statement as to the identify of the person 
making such harassment statement, any other individuals who were present when such 
statements were made, the date, time and place of such harassment and circumstances 
under which said alleged harassment took place. 

19. If any statutes, laws, or rules are claimed to have been violated by the Defendants, set 
forth the title of any such law and the section or sections and subsection or subsections 
claimed to have been violated by the answering Defendants, including in what way the 
answering Defendants violated same. 

20. Set forth name and address of each person who ridiculed you or held you in contempt 
as a result of any statements claimed to have been made by defendants 

21. State how and in what manner your reputation has been injured, including the name and 
address of each person in whose opinion your reputation has been damaged, as a result 
of the acts of complained of. 

22. State the name and address or each person who has knowledge of your reputation in the 
community. 

23. Itemize all of special damages you claim to have sustained as a result of any statements 
made by defendants. 

24. Set forth name and address of each person who has knowledge of relevant facts, 



information or circumstances of this case, including those persons who have special 
knowledge concerning special damages you claim to have suffered? 

ITEMS AS TO TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONS 

25. Set forth each aspect of the alleged Tortious Interference with Contractual Relations by 
the defendants. 

26. The date, time and place of the making of the contract. 

27. Whether oral or written. 

(a) If oral, set for the substance thereof. 

(b) If written, set forth a copy thereof. 

28. The name of the person entering into the contract on behalf of the plaintiff. 

29. The name of the person entering into the contract on behalf of each defendant or other 

entity. 

30. Each and every act or omission constituting the alleged Interference with the contract. 

31. List each item of damage resulting from the alleged Interference with the amount 

thereof. 

32. List any other damages general or special which it is claimed resulted from the alleged 
action by the defendants. 

INJURIOUS FALSEHOODS AND DEFAMATION 

33. Set forth the statements alleged to be “False Accusations.” 

34. Was the “False Accusation” oral or in writing? 

35. Set forth the names and persons who is alleged to have prepared the “False 
Accusations”? 

36. Set forth whom to whom plaintiff alleges these “False Accusations” were published and 


or distributed. 



37. Have you set forth all of the false or malicious or defamatory statements claimed to have 
been made by defendant, of or concerning you, in your complaint filed herein? 

38. If not, state: 

(a) The words you claim were defamatory; 

(b) The date and place where the words were spoken or published; and 

(c) The name and address of each person to whom such words were uttered or 
published. 


PLEASE TAKE FURTHER NOTICE, that in the event plaintiff fails to comply with 
the foregoing demand within thirty (30) days; the defendants above will move to preclude the 
offering of any evident as to the matters herein demanded, together with the costs of such 
application. 


Dated: New York, New York 
February 23, 2016 


Yours, etc., 


Law Offices of 

CHARLES J. SIEGEL 

Attorneys for Defendant 

DOMINICK OLIVO and JAIRO FRANCO 

s/h/a JUAN DOE 

Office & P.O. Address 

125 Broad Street, 7 th Floor 

New York, New York 10004 

(212) 440-2350 


By: 


To: 

Roy Den Hollander, Esq. 

Attorney for Plaintiff and Plaintiff Pro Se 
545 East 14th Street, Suite 10D 
New York, NY 10009 



Loretta Hottinger, Esq. 



Epiq Systems, Inc. 

777 Third Avenue 
New York, NY 10017 


CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


-against- 


Index No: 000854 cv 2016 


FIRST AMENDED 
COMPLAINT 


DOMINICK OLIVO, and Jury Demanded 

JAIRO FRANCO, 


Defendants. 

-X 


Plaintiff, by and through his attorney, Roy Den Hollander, complaining of the defendants 
herein alleges as follows: 

INTRODUCTION 

1. Plaintiff does business as a sole-practitioner attorney and business consultant firm under 
the name of Roy Den Hollander. (Ex. A, Doing Business as Certificate). Plaintiff previously 
worked as an investigative news producer for two local TV news stations, which is public 
knowledge, and maintains contacts with various news reporters. 

2. Defendants Dominick Olivo and Jairo Franco created a false report disparaging the 
activities of Plaintiff s firm (the “Incident Report”) and, on information and belief, 
communicated it via email, U.S. post, and by way of telephone conversations with the company 
that employed Plaintiffs firm with the intent of tricking that company into firing Plaintiffs firm 
and which resulted in such firing so as to protect from exposure the racketeering activities of an 
association of various individuals and entities in which Defendants are members and who 
conduct and participate in the affairs of a Racketeer Influenced Corrupt Organization or RICO. 





3. Plaintiffs employer had engaged his firm’s services as an attorney for a document review 
project. (Ex. B, Employment Contract). Plaintiffs firm had worked on two other document 
review projects for this same employer within the last year. 

4. Plaintiffs firm and his employer have settled and a stipulation of settlement has been 
fded with the Court. 

FACTS 

5. On January 5, 2016, Plaintiff started work with about 40 other attorneys on the litigation 
project reviewing documents for relevance and privilege. The project was scheduled to last four 
weeks with Plaintiff working 40 hours a week at $31 per hour, but the project abruptly ended for 
Plaintiff when he was fired as a result of the racketeering activities of Defendants in which they 
created and communicated the false Incident Report to his employer in order to trick Plaintiffs 
employer into firing him. 

6. Plaintiff and the other attorneys worked in a make-shift, large office located next to the 
water tower on the roof of 1115 Broadway in Manhattan. Select Office Suites, for whom 
defendants work, rented out this area to Plaintiffs employer. Select Office Suites is located at 
1115 Broadway, 12 th Floor, New York, NY 10010 and 116 West 23rd St., 5th Floor, New York, 
NY 10011. www.selectofficesuites.com. 

7. Select Office Suites is a realty firm that, among other activities, rents out offices to 
companies and individuals at 1115 Broadway on floors 10, 11, 12 and the one on the roof where 
Plaintiff was working. 

8. To access the roof-top office, the attorneys took an elevator to the 12 th floor, walked 
through the reception area to a door that required a keypad code. Floors 10 to 12 all require a 
keypad code to enter the rented office-space area. The attorneys would proceed down a hallway 
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passed numerous offices to the end of the floor where they entered the fire escape stairwell. Up 
a flight of narrow (two abreast), steep stairs to a door that opened onto a large wooden deck on 
the roof, then 10 yards down a hallway made of wood and opened to the elements to a door that 
entered into the roof-top office space where the attorneys, eventually numbering 60, worked with 
computers reviewing documents. 

9. The roof-top office had no other access or exit unless one considered the windows in the 
office that looked out on the roof and water tower. 

10. As is typical in sanctuary cities, such as the City of New York, there is a large market for 
illegal alien labor because illegal aliens are paid less than Americans. Since labor is the greatest 
single expense for most brick and mortar companies, reducing its cost, even at the violation of 
the law, significantly increases a company’s profits. 

11. This illegal alien market contributes to the stagnation and reduction in wages among the 
working and middle classes in the metropolitan area of New York. 

12. On information and belief, a group of individuals and other entities associate together for 
the common purpose of serving this market for illegal alien labor (“IAL”) in the New York 
metropolitan area by acting as an illegal alien recruiter and employment placement agency that 
provides IAL for a fee to various companies and persons, falsely attesting to work authorization 
of large numbers of illegal immigrants, hiring illegal aliens themselves to reduce costs and 
undercut competitors, and concealing from detection the illegal aliens they place or hire. 

13. This group is referred to as the Illegal Alien Enterprise or just Enterprise and is an 
ongoing criminal organization. 

14. The activities engaged in by the Enterprise violate 8 USC § 1324(a)( 1 )(A)(iii), which 
makes it a federal crime to “conceal[ ], harbor[ ] or shield from detection, or attempt[ ] to 
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conceal, harbor or shield from detection” aliens that have illegally entered the United States; 
violate § 1324(a)(l)(A)(v)(II), which makes it a federal crime to aid or abet the commission of 
the preceding acts; and violate 8 USC § 1324(a)(3)(A), which makes it a federal crime to 
“knowingly hire[ ] for employment at least 10 individuals with actual knowledge that the 
individuals are [undocumented] aliens” during a twelve-month period. 

15. These violations are racketeering activities under 18 USC 1961 (1)(F). 

16. On information and belief, the principal members of the Enterprise are the two 
defendants, Dominick Olivo and Jairo Franco; Select Office Suites; Noble Associates of Newark, 
N.J.; A.L.A. Realty Co. of Newark, N.J.; various immigrant groups that assist illegals in getting 
work; and the overall controlling boss of the Enterprise is Angela Olivo of Staten Island, she is 
not a defendant in this action and is the Chief Operating Officer of Select Office Suites. 

17. On information and belief, the members of the Enterprise intentionally engage in a wide 
range of continuing racketeering activity under 18 USC 1961(1)(F) by assisting illegal aliens in 
gaining employment, aiding them to hide their illegal identity, shielding them from observation 
to prevent discovery, and hiring them. 

18. On information and belief, the Enterprise members, including the two defendants, violate 
RICO 18 USC 1962(c) by using racketeering activities and some of the proceeds and savings 
from racketeering activities to conduct and participate in conducting the Enterprise. Defendant 
Dominick Olivo participates in the management of the Enterprise by directing some of its affairs 
while Defendant Franco participates in the Enterprise under the directions of Olivo by knowingly 
implementing Olivo’s Enterprise decisions. 

19. Defendant Dominick Olivo is a New York licensed “Associate Real Estate Broker,” 
number 10301207058. He’s the person who, among other activities, markets and rents out office 
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space for Select Office Suites—also a member of the Enterprise but not a defendant in this 
action. 

20. As a result of the incident described below, the two defendant members of the Enterprise, 
created and submitted a false report to Plaintiffs employer with the objective of injuring 
business relations between the Plaintiff and his employer in order to have him fired so as to 
remove him from the premises where some of the Enterprise’s racketeering activities were 
clearly taking place. For example, most, if not all, of Select Office Suites maintenance staff were 
clearly illegal aliens hired in violation of 8 USC § 1324(a)(3)(A)—a racketeering activity. 

The Incident 

21. The occurrence which led to the false Incident Report, subsequent firing of Plaintiff, and 
interference with his firm’s ongoing business relations with its employer happened on January 7 th 
at around 9:30 AM. 

22. The roof-top where Plaintiff was doing document review with around 40 other attorneys 
had one tiny restroom for each sex. The men’s restroom had a capacity of one. 

23. Select Office Suites, however, maintains larger restrooms on floors 10 through 12 for all 
those who work in its rented office spaces. Its maintenance staff keeps the restrooms and other 
parts of the infra structure on the floors operating. 

24. Plaintiff went looking for an available restroom. The roof-top restroom and the one on 
floor 12 were full, so Plaintiff exited the keypad door on floor 12 and went down to floor 11. 
Plaintiff, however, was unsure whether the keypad code given him for the 12 th floor would work 
on the 11 th floor, so he decided to test the code on the keypad door for future reference. The 
door was being held open by one of Select Office Suites maintenance persons—a 41 year-old 
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muscular man clearly from south of the border with a Spanish accident. This man is Defendant 
Jairo Franco. 

25. Plaintiff asked Defendant Franco to release the door so that Plaintiff could test his keypad 
code to see whether it would open the door. Defendant Franco just stood there grinning 
maliciously and refusing to let the door close. Plaintiff made the request a couple of times but 
Defendant Franco just kept grinning like Calvera from the Magnificent Seven. 

26. Defendant Franco then, in a Spanish accent, asserted that Plaintiffs code, which Franco 
did not know, would open the door, so it was not necessary for Plaintiff to test it. 

27. Once again Plaintiff asked Defendant Franco to let the door close to which he barked 
“out of my way” and barreled his way through the door opening grazing Plaintiffs left ann, a 
minor battery but still a battery, to which Plaintiff replied, “Watch it illegal!” 

28. When Plaintiff called Franco an “illegal” it became evident to this member of the 
Enterprise and subsequently to Defendant Olivo, also an enterprise member, that Plaintiff was 
eminently aware of some of the Enterprise’s racketeering activities taking place at Select Office 
Suites, such as hiring illegal aliens in violation of 8 USC § 1324(a)(3)(A). 

29. Franco stopped and turned to face Plaintiff in an intimidating stance and effort to bully 
the 68 year-old Plaintiff not only physically but by resorting to that refuge of PCers, criminals, 
illegals, and the nefarious by accusing Plaintiff of “discrimination.” 

30. Defendant Franco proceeded to walk into the reception area and Plaintiff also proceeded 
into the reception, since that was where the stairs were that led back to the 12 th floor. 

31. The following day, January 8, 2016, around 4:30 PM, Plaintiff was told to contact an 
individual at his employer, which he did. The individual informed Plaintiff that an Incident 
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Report had been lodged against him. The report made accusations against Plaintiff and his 
employer wanted to hear Plaintiffs side of the story, which Plaintiff provided over the telephone. 

32. After the discussion with the individual at Plaintiffs employer about the occurrence, 
Plaintiff immediately interviewed Select Office Suites Office Manager Maloly Mendez who 
informed Plaintiff that Defendant Olivo had talked with Defendant Franco and wrote up the 
Incident Report, which was sent to Plaintiffs employer on January 7 or January 8, 2016. 

33. On information and belief, Defendant Olivo sent or had the report sent to Plaintiffs 
employer and engaged in additional communications with Plaintiffs employer in furtherance of 
the Enterprise’s objective to have Plaintiff fired and, therefore, removed from the premises so as 
to prevent exposure of its racketeering activities. 

34. Defendant Olivo never bothered to talk to Plaintiff about the occurrence before 
communicating the fraudulent report to Plaintiffs employer, which seemed strange at the time, 
but now is obvious. Plaintiffs calling Defendant Franco an “illegal” alerted Defendant Olivo 
that Plaintiff at least knew about the hiring of illegal aliens, and that it would be prudent to get 
Plaintiff off the premises so as to protect any further exposure of Enterprise activities. The 
obvious way to do that was to make a false complaint against Plaintiff that was calculated to 
have him fired. 

35. Plaintiff was fired on Monday, January 11, 2016—three or four days after Defendant 
Olivo communicated or had communicated the Incident Report to Plaintiffs employer. 

36. Plaintiff filed the Summons and Complaint on January 20, 2016. 

37. On January 29, 2016, a subpoena duces tecum was served on Select Office Suites 
demanding a copy of the Incident Report. (Ex. C, Subpoena Duces Tecum and Affidavit of 
Service). Select failed to even respond to the Court issued subpoena and a special proceeding for 
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contempt was initiated against it on March 1, 2016, in this Court, index number 003439/2016. 
Select Office Suites is not a defendant in this action. As of the filing of this First Amended 
Complaint, the “Incident Report” has not been provided by Select. 

CAUSES OF ACTION AGAINST DEFENDANTS 

A. Civil RICO 

38. RICO “protects the public from those who would unlawfully use an enterprise (whether 
legitimate or illegitimate) as a vehicle through which ‘unlawful... activity is committed.’” 

Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 164 (2001). “[Tjhose who have been 
wronged by organized crime should at least be given access to a legal remedy....” Sedima, 
S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 487 (1985). 

Defendants violated Civil RICO 18 USC 1962(b) & (c), which harmed Plaintiff’s business. 

39. In order to maintain their interest in the Enterprise (RICO 18 USC 1962(b)) and as part of 
conducting and participating in the affairs of the Enterprise (RICO 18 USC 1962(c)), Defendants 
engaged in the racketeering activities listed in RICO 18 USC 1961(1)(B) of mail fraud under 18 
USC § 1341 and wire fraud under 18 USC § 1343 so as to protect the Enterprise from Plaintiff 
exposing its racketeering activities of operating as an illegal alien employment agency involved 
in concealing, harboring and hiring illegal aliens. 

40. Defendants created the intentionally false and intentionally disparaging Incident Report 
and communicated it to Plaintiffs employer, on information and belief, via the Internet, U.S. 
Post, and by way of telephone conversations between Defendant Olivo and a number of the 
management persons at Plaintiffs employer as well as other unknown persons and entities. 

41. Plaintiffs employer relied on the Incident Report, and, on information and belief, other 
communications from Defendant Olivo to fire Plaintiff from his job. 
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42. Communication of the Incident Report and its contents to Plaintiffs employer also 
destroyed Plaintiffs business relations with his employer for whom he previously successfully 
worked on two other document review products, tarnished his firm’s reputation, and continues to 
economically harm his business. 

Defendants violated RICO 18 USC 1962(d), which harmed Plaintiffs business. 

43. Defendants violated RICO 18 USC 1962(d) by conspiring to create the false Incident 
Report and conspiring to communicate it to Plaintiffs employer, on information and belief, via 
the Internet, U.S. Post, and by way of telephone conversations between Defendant Olivo and a 
number of the management persons at Plaintiffs employer and other unknown persons and 
entities. 

44. Defendants conspired to do such with the intent of maintaining their interest in the 
Enterprise under RICO 18 USC 1962(b), and as part of conducting and participating in the 
affairs of the Enterprise under RICO 18 USC 1962(c). 

45. As a result of Defendants carrying out the agreement to engage in mail fraud and wire 
fraud racketeering acts, Plaintiff was fired from his job, his firm’s business relations with that 
employer for whom he previously successfully worked on two other document review products 
were destroyed, and his firm lost and continues to lose economic opportunities 

Damages from RICO violations 

46. Defendants’ racketeering activities in communicating the false Incident Report to 
Plaintiffs employer resulted in the loss to his business of $2,728 that would have been earned on 
the document review project for four weeks instead of one. If the project lasted longer, than the 
damages are more; if it was shorter than the damages are less. 
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47. Defendants’ racketeering activities in communicating the false Incident Report to 
Plaintiffs employer resulted in destroying the ongoing business relationship between Plaintiffs 
firm and its employer. 

48. In 2015, Plaintiffs firm earned around $2,600 from this employer but as a result of the 
false Incident Report, Plaintiffs employer will no longer engage Plaintiffs firm. 

49. Damages have resulted from lost business opportunities because other employers that 
hire attorneys for document review projects will not engage Plaintiffs firm for such on learning 
about this proceeding or in the situation where Defendants provide the false Incident Report or 
any other information concerning it to other employers. 

50. Plaintiff also requests expenses incurred in bringing this action, including attorney fees, 
and profits lost while investigating Defendants’ racketeering activities and preparing this action 
in an effort to rectify the fraud perpetrated by Defendants. 

51. Plaintiff also requests triple damages under Civil RICO and that Defendants be held 
jointly and severally liable. 

B. Tortious Interference with Contractual Relations under New York Law 

52. A defendant has tortuously interfered with a plaintiffs contract with a third party when 
the defendant, knowing of plaintiffs contract, intentionally induced a breach of the contract 
between the plaintiff and the third-party without reasonable justification or excuse. WFB 
Telecommunications, Inc. v. NYNEX Corp., 188 A.D.2d 257 (1 st Dept. 1992). 

53. Defendants knew that Plaintiff was under contract to his employer; otherwise, there 
would be no reason for them to create and send the false Incident Report to his employer, which 
Office Manager Maloly Mendez said they did. 
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54. Defendant Franco also had firsthand knowledge that Plaintiff was under contract because 
as a member of Select Office Suites’ maintenance team, he had free access to Select Office 
Suites’ floors, and, on one known occasion, he saw Plaintiff enter the roof-top office where the 
employees of Plaintiff s employer were working. 

55. Defendants acted with the intention to have Plaintiff fired by using the fraudulent means 
of a false Incident Report, and, on information and belief, other communications to trick 
Plaintiffs employer into firing him so as to remove Plaintiff from the premises where some of 
the Enterprise’s racketeering activities were being conducted. 

56. Assuming the document review project lasted for the estimated four weeks, then 
Plaintiffs business suffered a loss of $2,728. If the project lasted longer, than the damages are 
more; if it was shorter than the damages are less for tortious interference with Plaintiffs contract. 

57. Punitive damages against Defendant Olivo is also requested because he acted with 
reckless disregard in communicating the false Incident Report to Plaintiffs employer because he 
failed to talk to Plaintiff about the occurrence before communicating the report. He failed to 
obtain both sides of the story. 

C. Tortious interference with prospective contractual relations under New York Law 

58. Tortious interference with prospective contractual relations developed to deal with 
improper efforts to drive away prospective customers from a plaintiffs business. New York Law 
of Torts § 3:19. It protects a businessman’s efforts to enter into contracts with potential clients 
and the damages alleged are to the business. 

59. A general duty exists for persons not to interfere in the business affairs of others. N.Y. 
Jur.2d, Interference § 1. Tortious interference is a violation of that duty by intentionally 
interfering with another’s business affairs causing injury without just cause or excuse. “[T]he 
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principal underlying the rule is that he who has a reasonable expectancy of contract has a 
property right which may not be invaded maliciously or unjustifiably.” Hardy v. Erickson, 36 
N.Y.S.2d 823, 826 (N.Y. Sup.Ct. 1942). 


60. Interferences with the prospect of obtaining employment are reachable by this cause of 
action. Restatement (Second) Torts § 766B, comment c. 

61. Plaintiffs business is the providing of legal services, such as reviewing documents in 
litigation cases for relevance and privilege. 

62. Defendants’ false Incident Report not only interfered with the contract between 
Plaintiffs firm and its employer, but resulted in that employer no longer considering Plaintiffs 
firm for further document review assignments. 

WHEREFORE, Plaintiff requests against Defendants (1) triple damages in the amount of 

$15,000 from their RICO violations, (2) damages from tortious interference with his employment 

contract depending on how long the project actually lasted, and (3) damages from tortious 

interference with prospective contractual relations in the amount of $5,000, and such other relief 

that the Court deems just. 

Dated: New York, New York 
March 2, 2016 


By: /S/ Roy Den Hollander 
Roy Den Hollander, Esq. 
Attorney-Plaintiff 
545 East 14 Street, 10D. 
New York, N.Y. 10009 
(917) 687 0652 
rdhhh@y aho o. com 
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^Business Certificate 

I HEREBY CERTIFY that I am conducting or transacting business under the name or designation 

:0 

~1% nf Roy Den Hollander Financial, Business and Law Consultant 

1 

£ at 545 East 14 Street. 10D _ 

Sj City or Town nf New York _ County g^New fork _ State of New York. 

% Mv full name is Roy Den Hollander _ 


Print or type name. If under 21 yean of age. cate “1 am. 

and 1 reside at 545 East 14 Street, 10D, NY, NY 10009 _ 

I FURTHER CERTIFY that l am the successor in interest to _ 


.yean of age". 



W 



















Dear Roy Den Hollander, 


Please take a few minutes to read this email in its entirety as some of Epiq’s processes have 
changed and may affect you, regardless of your last assignment with Epiq. 

You have been selected to start a project with DeNovo Legal, LLC dba Epiq eDiscovery 
Solutions. The below email provides specific infonnation on the project, onboarding process in 
Workday, background screening requirements on HireRight, ID submission for 1-9, time entry in 
eTime and the procedure on absences/tardiness. 

PROJECT INFORMATION 

Please (a) confirm your start details (b) reconfirm that you are clear on conflicts (c) confirm you 
are legally authorized to work in the US and have a valid Social Security Number. 

(A) PROJECT START DETAILS 

• Start Date: Tuesday, January 05, 2016 

• Report Time: 9:00 AM 

• Location: 1115 Broadway, Penthouse Floor, New York, NY 10010 (Select Office Suites) 

• Duration: 4 Weeks 

• Days/Hours: Monday through Friday; 40 hours per week 

• Schedule: Case room hours are Monday through Friday from 8:00 AM to 7:00 PM 

• Team Size: 63 Reviewers + 5 Assistant Project Managers + 2 Project Managers 

• Pay Rate: $31 per hour for Reviewers. No time and a half for overtime (Hours are limited to 
40 per week) 

• Client Name: Weil, Gotshal & Manges LLP 

• Legal Matter: [Confidential information deleted] 

• Review Platform: Epiq DocuMatrix (EPIQ DMX) 

• Review Type: Electronic Document Review 

• Bar (Licensure): Admitted in any U.S. jurisdiction 

• Work Site: Must live in or be willing to commute to New York, NY; No work from home 
or remote work 

• Employment Authorization: Must be authorized to work in the United States 

• Dress Code: Business Professional (Suite & Tie) on the first day, Business Casual thereafter 

• Security Clearance: Reviewers should ask for Epiq Systems, Inc. 

• Note: You can only move to this project if your current Epiq project wraps up in time 

• Job Code: 2023 
[Confidential infonnation deleted] 

Regards, 

[Name deleted] 

Epiq Systems 
eDiscovery Solutions 
4 New York Plaza, 6th Floor 
New York, NY 10004 




CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 
-X 


ROY DEN HOLLANDER 


Plaintiff, 


-against- 


Index No. £)QQ$5‘ f ' CM "^0 / 

Subpoena Duces Tecum 


EPIQ SYSTEMS, INC., 

DOMINICK OLIVO, and 

JUAN DOE, an apparent illegal alien working for 

Select Office Suites, 

Defendants. 

-X 

The People of the State of New York 

To: Select Office Suites, 1115 Broadway, 12 th Floor, New York, NY 10010: 

You are hereby commanded to produce by February 22, 2016, at 10 A.M. at 42 West 
44 th Street, New York, N.Y., a complete and accurate copy in digital or paper form of the 
“Incident Report” that Dominick Olivo submitted to Epiq Systems, Inc. on January 7 or 8, 2016 
concerning Roy Den Hollander. 

Plaintiff has commenced a lawsuit against the defendants, and this Incident Report is 
needed to provide information that is relevant to the action. 

Mailing the copy to the address for Roy Den Hollander at 545 East 14 Street, 10D, New 
York, N.Y. 10009, will be sufficient to comply with this subpoena. 

Failure to comply with this subpoena is punishable as a contempt of court, and shall make 
you liable to the person on whose behalf this subpoena was issued for a penalty not to exceed 
fifty dollars and all damages sustained by reason of your failure to comply. 

The required $15 fee is attached. 

Dated: New York, N.Y. 

January 19, 2016 



CLERK, CIVIL COURT OF THE 
CITY OF NEW YORK 
COUNTY OF NEW YORK 





CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 

---X 

ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

EPIQ SYSTEMS, INC., DOMINICK OLIVO 
and JUAN DOE, an apparent illegal alien 
working for Select Office Suites, 


Index No. 000854/2016 

AFFIRMATION IN 
SUPPORT OF 
DEFENDANTS’ 
MOTION TO DISMISS 
AND MOTION FOR 
SUMMARY 
JUDGMENT 


Defendants. 

—--X 


Loretta J. Hottinger, an attorney duly admitted to practice law in the Courts of the State 
of New York, hereby affirms the following to be true under the penalties of perjury pursuant to 
CPLR §2106: 

1. Your affirmant is associated with the Law Offices of Charles J. Siegel, attorneys for 
defendants, Dominic Olivo and Jairo Franco, and as such I am fully familiar with all the facts 
and circumstances heretofore had herein, the source of your Affirmant’s knowledge being the 
file maintained by her office. 

2. I submit this Affirmation in Support of the within motion to dismiss and/or 
summary judgment on behalf of defendants DOMINIC OLIVO and JAIRO FRANCO s/h/a 
JUAN DOE, an illegal alien working for Select Office Suites (OLIVO and FRANCO). 

PROCEDURAL AND FACTUAL BACKGROUND 

3. Plaintiff Hollander commenced the main action by the service of a Summons and 
Complaint naming as direct defendants OLIVO and FRANCO and EPIQ SYSTEMS, INC. 
(EPIQ) on or about January 20, 2016. See, Summons and Complaint attached hereto as 
Exhibit “A”. Subsequently without leave of court, the plaintiff served an “Amended” 





complaint, removing EPIQ as a defendant and naming only OLIVO and FRANCO and 
making basically what could be construed as Civil RICO allegations against these defendants. 
See, Summons and “Amended” Complaint attached hereto as Exhibit “B”. 

4. This motion seeks summary judgment as to the original complaint pursuant to 
CPLR 3212and seeks dismissal in lieu of an answer to the “amended” complain pursuant to 
3211(a) 1,7. 

5. Defendants OLIVO and FRANCO files an answer to the first complaint on or 
about February 18, 2016 along with various discovery demands. See Answer and Discovery 
Demands attached hereto as Exhibit “C”. 

6. Upon information and belief, plaintiff was employed by defendant EPIQ as a 
temporary worker on documents review project housed at 1115 Broadway, New York, New 
York. EPIQ leased temporary space on the penthouse floor of 1115 Broadway. Suites Over 
Soho (SOS) operated floors 10, 11, 12 and the penthouse at that location. OLIVO and 
FRANCO worked for SOS as Sales and Marketing and handyman respectively on the two 
dates in question. 

7. On January 7, 2016, the penthouse space had only one men’s room for about 30-40 
workers so Hollander went to another floor to go to the men’s room. He was to gain access to 
those other floors with a swipe card. As he was doing this, Hollander encountered Jairo 
Franco (FRANCO) at an access door on another floor where FRANCO as doing paining in his 
duties as SOS handyman. See Incident Report contained herein as Exhibit “D”. See 
Affidavit of FRANCO as Exhibit “E”. 

8. Franco did not want to close the door as he was discussing a work project from one 
space to another with another employee and Hollander was insisting he close the door so he 

could test his access card. Hollander called him an “F-illegal” and threatened to call 

immigration on him. « 



9. On January 8,2016 Hollander continued to go to different floors and speak to 
receptionists and other handymen looking for FRANCO. See Affidavit of Michelle Castaneda 
of SOS as Exhibit “F” and paragraph 19 of Hollander’s original complaint annexed as 

Exhibit “A”. 

10. After that, FRANCO who was shaken by the incident and reported this to OLIVO. 
OLIVO wrote up an incident report and spoke with Ceasar Bagui, an employee of SOS who 
had a direct relationship with EPIQ. The incident report was requested by EPIQ Human 
Resources and SOS sent it to them by email to Patrick Gallagher, (Director of Operations, and 
Document Review Services) on January 8 at 1:04 p.m. See Affidavit of Bagui as Exhibit 
“G”. 

11. Personnel from EPIQ via email attempted to contact Hollander and arrange to meet 
with him to discuss this matter. When Hollander refused to meet with EPIQ, he was fired 
from EPIQ. See Emails attached to Hollander Complaint as Exhibit “A” to “B”. 

12. Prior to January 11, 2016 OLIVO offered to EPIQ that they could assign FRANCO 
to another location or find space for Epiq’s work at a nearby location to the two men would 
not meet. See Affidavit of Dominic Olivo annexed as Exhibit “H”. 

ARGUMENT 

SUMMARY JUDGMENT OF CAUSES OF ACTION IN THE ORIGINAL 
COMPLAINT AS TO DEFENDANTS OLVIO AND FRANCO ON DEFAMATION 
AND TORTIOUS INTERFERENCE WITH CONTRACTUAL RELATIONS 

POINT I 

SUMMARY JUDGMENT MUST BE GRANTED AS TO DEFAMATION'BECAUSE 

OLIVO and FRANCO ARE ENTITLED TO QUALIFIED PRIVILEGE 

A "qualified privilege" extends to communications made by one person to another upon a 
subject in which both has an interest. 
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Courts have long recognized that the public interest is served by shielding certain 
communications, though possibly defamatory, from litigation, rather than risk stifling 
them altogether. 


One such conditional, or qualified, privilege extends to a communication made by 
one person to another upon a subject in which both have an interest. 

The rationale for applying the privilege in these circumstances is that so long as the 
privilege is not abused, the flow of information between persons sharing a common 
interest should not be impeded. (Internal quotation marks and citations omitted) 
Liberman v. Gelstein , 80 N.Y.2d 429, 437 (1992). 

In this setting, OLIVO and FRANCO and plaintiffs employer, EPIQ had a continuing 
business relationship and occupied the same physical space. Witnesses for SOS set forth the 
relationship that EPIQ and SOS had which a mutual expectation was of open communications 
regarding the work space and the interaction involving their employees. 

Peace in the work environment of SOS’s employees and EPIQ was a common interest of 
each party. In such case SOS (OLIVO AND FRANCO) AND EPIQ had a common interest in 
open communications to keep a good working environment and so OLIVO AND FRANCO are 
entitled to a qualified privilege. Present v. Avon Products, Inc., 235 A.D.2d 183. (1 st Dep’t 
1999); Clark v. Somers, 162 A.D.2d 982, (4 th Dep’t 1990); Conciatori v. Longworth 259 A.D.2d 
459 (2 nd Dep’t 1999). 

“Once a qualified privilege is shown to exist, the burden of proof shifts to the plaintiff 
to establish that the communication was not made in good faith but was motivated solely by 
malice. Mere conclusory allegations, or charges based upon surmise, conjecture, and suspicion 
are insufficient to defeat the claim of qualified privilege." (Citations omitted, emphasis added) 
Golden v. Stiso, 279 A.D .2d 607, 608 (2nd Dep’t 2001). j 

It will be difficult for Hollander to raise a spectre of malice surrounding this situation 
to the contrary, Olivo (and Bagqui?) discussed with EPIQ that they would assign FRANCO to 
another SOS space in the neighborhood or find space for EPIQ at that location so Hollander 


i 


could work there, thereby separating the two men from future encounters. See Affidavit s of 
OLIVO, Baqui and FRANCO, Exhibits “E“, “G “and “H 

OLIVO was attempting to provide another work location for Hollander, not get him 
fired. FRANCO was amenable to relocation to avoid future contact. Franco in no way was 
trying to make trouble for Hollander (See, FRANCO Affidavit). 

There is no evidence that OLIVO and FRANCO were angry or had any malice 
toward Hollander. 

Quite literally, there is no other evidence offered by plaintiff in support of his claim 

of malice. 

In a defamation action, malice has a duel meaning, and a showing of either would 
suffice to defeat a claim of qualified privilege. At common law, malice meant spite or ill will. 

In a defamation case, the spite or ill will refers to the speaker’s motivation for making the 
allegedly defamatory comment and not the speaker’s feelings about the plaintiff. 

“A triable issue is raised only if a jury could reasonably conclude that malice was the 
one and only cause for the publication” (Internal quotation marks and citations omitted; 
emphasis added), Grier v. Johnson , 332 A.D.2d 846, 848, (3 rd Dep’t 1996). However, as stated 
above there is no evidence whatsoever of OLIVO or FRANCO’S malice, let along that malice 
was the one and only cause for the publication. In fact, SOS by OLIVO’s investigation gave it a 
good faith, non-malicious cause for giving over the incident report o EPIQ. Consequently, there 
is no triable issue of fact on the question of malice under the “spite or ill will” definition of that 
word. 

The other definition of “malice” is that the speaker made the statement with 
knowledge that it was false or with reckless disregard as to the whether it was a false or not. 
“Under this standard, plaintiff must demonstrate that the statements were made with a high 



degree of awareness of their probable falsity” (Internal quotation marks and citations omitted, 
emphasis added); Id. 

In this case, there is no evidence that OLIVO or FRANCO knew the statements to be 
false, or that the statements were made by OLIVO or FRANCO with reckless disregard as to 
their falsity. Indeed, OLIVO and FRANCO had a good faith belief in the truth of the statements, 
having experienced or investigated the matter and the incident report was shared with EPIQ after 
the matter was investigated. 

However, even if OLIVO did not undertake an investigation, the Court of Appeals 
has said that a failure to investigate, standing alone, does not establish actual malice. Sweeney v. 
Prisons Legal Services of NY, 84 N.Y.2d 786 (1995). 

As stated earlier, plaintiff offers nothing more than his speculation and conjecture in 
support of his claim of malice against OLIVO and FRANCO. In fact, no evidence of malice was 
offered particularly of the type that would suffice to strip them of their qualified privilege from 
liability in this action. 

Accordingly OLIVO and FRANCO are entitled to a qualified privilege and are, 
therefore, entitled to summary judgment. 

OLIVO and FRANCO ARE ENTITLED TO SUMMARY JUDGMENT BECAUSE THE 
ELEMENTS OF A DEFAMATION CAUSE OF ACTION ARE NOT SATISFIED 

Should OLIVO and FRANCO be found not entitled to a qualified privilege, plaintiff will 
have to establish the four elements of a defamation cause of action. 

First, plaintiff must prove the statement was defamatory, meaning that the statement had 
a tendency to expose the plaintiff to public hatred, contempt, ridicule or disgrace. Second he 
must prove that the statement referred to him. Third, he must prove that OLIVO and FRANCO 
made the statement to another. And, fourth, plaintiff must prove that the statement was a 


substantial factor in causing him to suffer a financial loss. See PJI 3:23B. 
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There is little dispute that an incident report was made about the encounter of plaintiff 
and FRANCO and that it was communicated to EPIQ. Therefore, we need only focus on the first 
and fourth elements of a defamation cause of action. 

Again, the first element of a defamation cause of action is that the statement had a 
tendency to expose the plaintiff to public hatred, contempt, ridicule or disgrace. Whether the 
statement is reasonably susceptible to a defamatory connotation presents a question of law. 
Aronson v. Wiersman, 65 N.Y.2d 592 (1985). Here, the statement was that plaintiff was 
involved in a work place incident. There is not defamatory. 

While being involved in a work place incident or disagreement may not be admirable 
conduct, it is not of the type that would expose plaintiff to public hatred, contempt, ridicule or 
disgrace. This is particularly so where, as here OLIVO and FRANCO made no representations 
as to plaintiffs ill-motive or malice. The bare statement that one was involved in a disagreement 
without comment about the circumstances of motives is not defamatory. 

Additionally, the statements cannot be defamatory because plaintiff could not say 
whether anyone who was aware of the allegation believed in its truth. In such case, there is no 
basis for a finding that plaintiff was exposed to public hatred, contempt, ridicule or disgrace. 

Even EPIQ whose decision to fire plaintiff is at the heart of this action, only acted after 
plaintiff failed to respond to its request to meet with EPIQ HR personnel to discuss the matter. 

See the email from EPIQ as Exhibit “I”. 

Moreover, plaintiff is the one bringing the incident into the public view voluntarily by the 
filing of this action. 

Consequently, the first element of a defamation cause of action is not satisfied, and so the 
claim must fail. 

The evidence also fails to support the fourth element of plaintiff s defamation cause of 

action, i.e., that the statement was a substantial factor in causing plaintiff to suffer financial loss. 
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First plaintiff was an “at will” employee who could have been fired for any reason 
whatsoever. And so, plaintiff had no assurance or right to continued employment with EPIQ. 

Second, EPIQ’s decision to terminate plaintiff was made only after plaintiff failed to 
respond to their request to meet and discuss the incident. There is no evidence that plaintiffs 
termination was based solely on the incident with Franco. 

For the foregoing reasons, the subject statements were not a substantial factor in 
plaintiffs allegedly sustaining a financial loss. 

Upon the foregoing, even if OLIVO and FRANCO were not entitled to a qualified 
privilege, the plaintiff cannot establish the elements of a defamation cause of action. 
Accordingly, both are entitled to summary judgment. 

PLAINTIFF CANNOT PREVAIL ON HIS TORTUOUS INTERFERENCE WITH 
CONTRACTUAL RELATIONS OF ACTION BECAUSE THE ELEMENTS OF 
DEFAMATION CANNOT BE SATISFIED 

Plaintiffs causes of action against OLIVO and FRANCO are for tortious interference 
with contractual relations, the foundation of which is his defamation claim. 

First, the predicate for plaintiffs tortious interference claim is his allegation of 
defamation. However, for each of the reasons set forth above, including “qualified privilege” 
and plaintiffs inability to establish the elements of defamation, the predicate for his tortious 
interference cause of action does not exist. In such case, he cannot prevail on this claim. 

Second, as set forth in the complaint, plaintiff bases his tortious interference claim upon 
OLIVO and FRANCO’S alleged reckless disregard for the truth of the statements made. 
However, for each of the reasons set forth above OLIVO and FRANCO acted in good faith in 
preparation of the incident report and SOS communicated it to a business partner after an 
investigation of the matter prior to conveying the report to EPIQ. In such case there is no 
evidence of reckless disregard for the truth. 


Third, Plaintiff was an “at will” employee who had no right to continued employment, 
nor did he have an employment contract with which could have been interfered. 

Fourth, as stated above, it appears that plaintiff was terminated only after his employer 
sought to meet with him about the matter and plaintiff refused. Plaintiffs insubomation to 
EPIQ, not the underlying incident sealed his fate. 

Indeed, the elements of plaintiffs tortious interference with contractual relations claim 
are largely the same as a defamation claim. See PJI 3:55. Consequently, for the reasons that 
plaintiffs defamation claim fails, his tortious interference claim fails as well. 

For the foregoing reasons, plaintiffs tortious interference claim must be dismissed. 

SUMMARY JUDGMENT MUST BE GRANTED AS TO BATTERY AGAINST 
DEFENDANT FRANCO AS THERE IS NO EVIDENCE THAT IT IS OFFENSIVE IN 

NATURE 

1. To establish a battery, plaintiff must show that the defendant made bodily contact 
with the plaintiff and that the contact was either offensive in nature or without his consent. 
Messina v. Matarasso, 284 A.D.2d 32 (1 st Dep V 2001). 

2. The First Department held that once intentional offensive contact has been 
established, the actor is liable for assault. Cagliostro v. Madison Square Garden, Inc., 73 
A.D.3d 594 (1 st Dept. 2011). 

3. However, in this situation defendant FRANCO never touched plaintiff in an 

intentional, offensive manner. There is video tape documenting the interaction between plaintiff 
and FRANCO. A Still image excerpted from that video and the video tape are annexed as 
Exhibit “J”. The affidavit of the custody of control of REGALADO is annexed as 

Exhibit “K“. There is no action portrayed in this video that could be interpreted to be an 
intentional offensive touching. Even plaintiff Hollander at paragraph 15 of his original 



complaint annexed herein as Exhibit “A” refers to the touch as a “grazing” contact and 
characterizes the touch as “minor”. 

4. Absence a contact that meets the elements of battery, the defendant FRANCO is 
entitled to summary judgment. 

5. Summary judgment is warranted if a plaintiff is unable to establish any element of 
the claim. Frank Crystal & Co., Inc. v. Dillmann, 84 A.D.3d 704 (1 st Dept. 2011). 

MOTION TO DISMISS THE ALLEGATIONS IN THE AMENDED COMPLAINT IN 

LIEU OF ANSWER 

ARGUMENT 

To prevail on a CPLR 3211(a) (1) motion, the moving party must show that the 
documentary evidence conclusively refutes plaintiffs allegations. AG Capital Funding 
Partners, L.P. v. State Street Bank and Trust Co., 5 N.Y.3d 582 (N.Y. 2005); Lezama v. Cedano, 

119 A.D.3d 497 (1 st Dept. 2014). Moreover, conclusory allegations, claims consisting of bare 
legal conclusions with no fractural specificity, are insufficient to survive a motion to dismiss. 

Generally, on a motion to dismiss made pursuant to CPLR 3211, the court must “accept 
the facts as alleged in the complaint as true, accord plaintiffs the benefit of every possible 
favorable inference, and determine only whether the facts as alleged fit within cognizable legal 
theory” (Leon v. Martinez 84 NY2d 83, 87-88 [1994]). 

However, “[i]n those circumstances where the legal conclusions and factual allegations 
are flatly contradicted by documentary evidence, they are not presumed to be true or accorded 
every favorable inference ( Biondi v. Beekman Hill House Apt. Corp. 257 A.D.2d 76, 81 affd 94 
N.Y.2d 659; Kliebert v. McKoan 228 A.D.2d 232, Iv denied 89 N.Y.2d 802), and the criterion 
becomes whether the proponent of the pleading has a cause of action not whether he has stated 
one ( Guggenheimer v. Ginzburg, 43 NY2d 268, 275; see also Leon v. Martinez, supra at 88)”. 
(Ark Bryant Park Corp. v. Bryant Park Restoration Corp., 285 AD2d 143, 150 [2001]). Ona 
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motion to dismiss pursuant to CPLR 3211 (a) (1) “a dismissal is warranted only if the 
documentary evidence submitted conclusively establishes a defense to the asserted claims as a 
matter of law” (Leon v. Martinez , 84 NY2d at 88; see also Teitler v. Max J. Pollack & Sons, 288 
AD2d 302 [2001]; Jaslow v. Pep Boys - Manny, Moe & Jack, 279 AD2d 611,612 [2001]). 

Plaintiff alleges in his Amended Complaint dated March 2, 2016 that defendant OLIVO 
and FRANCO engaged in an Enterprise of hiring illegal aliens in violation of 8 USC § 1324(a) 

(3) (A). Somehow plaintiff links the communication to his employer of the incident report as an 
act committed by OLIVO and FRANCO to “silence” Hollander from exposing the criminality of 
their actions. See p. 33 of Amended Complaint Exhibit “B”. 

For plaintiff to prevail under 18 USC §1961(5) and §1961(1), he must (a) show the 
commission of at least two predicate of criminal activity offenses conducted by the defendants 
(b) which are in furtherance of a common scheme and (c) either constitute or threaten long term 
criminal activity. See Lichenstein v. Pollizzotto, 152 Misc. 2d 241 (1991). 

Further, Hollander asserts that this alleged pattern of racketeering activity in violation of 
18 USC § 1961 et. Seq. has injured his contractural relationship and seeks triable damages 
including attorneys’ fees under 18 USC§ 1964(c). 

Hollander’s amended complaint must be dismissed because he fails to establish that 
elements required by the statute and fails to show that his alleged loss of his job is related to this. 

Once, defendant OLIVO and FRANCO are employees themselves, not an owner or an 
employer who would engage “illegal immigrant”. Olivo is involved in the sales and marketing 
of office space, he does not hire or fire employees for any entity. 

Olivo is not subject to 8 USC §1324 (a) (3) () as he has not harbored any alien as 
involves his employment at Suites over Soho, LLC (SOS) or in any capacity. As evidenced by 
the Affidavit of Angela Olivo, a member of SOS who operates the location at 1115 Broadway 
where the “incident” occurred, all persons who are hired to do work at the location are screened 





through a contractor TeamlinkHR. Ms. Olivo’s affidavit is annexed as Exhibit “L“. In the 11 
years SOS has existed, no violations related to 8 USC§1324 has been brought against SOS. 

Further to Defendant FRANCO, first he is not an “illegal” alien as plaintiff admittedly 
called FRANCO during the incident. See Franco affidavit annexed as Exhibit “E”. See copy of 
Social Security number verification system as to Mr. Franco annexed as Exhibit “M”. (The full 
social security number was redacted to protect privacy of the individual.) 

To, Defendant FRANCO, in his employment as a handyman, for SOS, does not engage 
or harbor illegal immigrants violation of 8 USC§ 1324(a)(3)(A). 

Present employees have been screened by SOS’s Contractor, TeamLINK HR, through the 
same government system as was done for FRANCO and the results are set forth at Exhibit “N”. 
(Last names and the full social security numbers were redacted to protect privacy of the 
individuals.) 

Without the establishment of an initial predicate act by plaintiff as to these defendants, 
there is no basis to show a continuity or pattern of activity that would give rise to recovery under 
this provision and therefore his action must fail. See Lichenstein v. Pollizzotto, 152 Misc. 2d 241 
(1991). Also HJInc. v. Northwestern Bill Telephone Co. 492 U.S. 29 (1989). 

DEFENDANTS’ MOTION TO DISMISS SHOULD BE GRANTED AS THERE IS NO 
SHOWING ALLEGED RICO VIOLATIONS WERE CAUSALLY RELATED TO 

PLAINTIFF’S INJURY 

Under Holmes v. Securities Investor Protection Corporation , 503 U.S. 258, 268, 112 S. 
Ct. 1311, 117 L. Ed. 2 nd 532, anyone who seeks recovery under the civil RICO must show that 
the allege violation is the proximate cause of plaintiffs injury. 

The Court in Holmes states “some direct relation between the injury asserted and the 
injurious conduct alleged” must be established, 503 U.S. 258, 268, 112 S. Ct. 1311. Olivo’s or 
Franco’s employment of illegal immigrants even if true, did not cause plaintiff to lose his job. 
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There is no allegation that an illegal was hired in place of Hollander after he was discharged by 
EPIQ. 

PLAINTIFF’S CAUSE OF ACTION FOR TORTIOUS INTERFERENCE WITH 
PRESENT OR FUTURE CONTRACTUAL RELATIONS MUST BE DISMISSED 

The plaintiffs cause of action for Tortious Interference with Contractual Relations - 
Present and Future should be dismissed in the amended complaint upon the same arguments as 
set forth in the motion for summary judgment as it is arises from the faulty Defamation claim in 
the original complaint. 

As stated above, the elements of plaintiff cause of action for tortious interference and 
“prospective” with contractual relations are intertwined contractual relations with his 
unsupported defamation claim. 

ALTERNATIVE RELIEF 

If in the court’s discretion, the motion for summary judgment as to the causes of action in 
the original complaint and the motion to dismiss the amended complaint in lieu of an answer are 
denied, then the defendants OLIVO and FRANCO request that the caption of this action remain 
as in the original complaint. 

ft is further requested that EPIQ remains as a party as there were cross claims asserted 
against EPIQ in their answer to the original complaint. EPIQ’s settlement with plaintiff (of 
which there has never been written documentation) does not destroy OLIVO and FRANCO’S 
claim against it. At the very least, EPIQ should be deemed a third party defendant based on the 
cross claims. 

Further, in the case of denials of Defendants’ motion, the Defendants request 30 days 
extension of time to serve and file an answer to the amended complaint. 

WHEREFORE, it is respectfully requested that the defendants OLIVO and FRANCO’S 
motion for summary judgment as to all causes of action in the original complaint and be granted 


and that the defendants OLIVO and FRANCO’S motion to dismiss the “amended” complaint in 

its entirety be granted and for such other and further relief that this court may find to be just 

proper and appropriate. 

Dated: New York, New York 
April 26, 2016 

Yours, etc., 

Law Offices of 
CHARLES J. SIEGEL 
Attorneys for Defendant 
DOMINICK OLIVO and JAIRO FRANCO 
s/h/a JUAN DOE 
125 Broad Street, 7 th Floor 
New York, New York 10004 
(212) 440- 

By: 

Loretta J. 

To: 

Roy Den Hollander, Esq. 

Attorney for Plaintiff 
545 East 14th Street, Suite 10D 
New York, NY 10009 
917-687-0652 





CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


Index No: 000854 cv 2016 


-against- 

DOMINICK OLIVO, and 
JAIRO FRANCO, 


Defendants. 

-X 

AMENDED AFFIDAVIT IN OPPOSITION TO DEFENDANTS’ MOTIONS FOR 
SUMMARY JUDGMENT ON THE ORIGINAL COMPLAINT AND TO DISMISS THE 

FIRST AMENDED COMPLAINT 

STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 

ROY DEN HOLLANDER, being duly sworn, deposes and says: 

1. I am the plaintiff in the above captioned action and an attorney admitted to 

practice in the State of New York. 


Defendants Motion for Summary Judgment on the Original Complaint 

2. Defendants move for summary judgment on the Original Complaint but the 
Original Complaint no longer legally exists because it has been superseded by the First Amended 
Complaint that was filed as a matter of course “within twenty days after service of a pleading 
responding to” the Original Complaint. CPLR 3025(a). 

3. On February 18, 2016, via U.S. post, Defendants served an Answer to the 


Original Complaint. 






4. On March 3, 2016, via U.S. post, the First Amended Complaint was served on 
Defendants Attorney and on March 4, 2016, the First Amended Complaint was filed in this 
Court—all within the twenty day time limit under CPLR 3025(a) that allows amendment of a 
pleading without leave of the court. 

5. “It is well settled that the right of a plaintiff to amend the complaint as a matter of 
course . . . includes the right entirely to change the nature of the cause of action asserted.” 
Mendoza v. Mendoza, 4 Misc.2d 1060, 1061 (Sup.Ct., N.Y. County, 1947), affd 273 A.D. 877 
(1st Dep’t 1948)(citing Brown v. Leigh, 49 N.Y. 78 (1872)). 

6. As such Defendants ask for summary judgment on a non-existent complaint. 

Defendants’ Motion for Dismissal of the First Amended Complaint under CPLR 3211(a)(1) 

7. “Dismissal based upon documentary evidence is analogous to the harsh 
consequences of a summary judgment. Both motions deprive a party of its day in court.” 
McCIaty v. Civil Serv. Employees Ass'n, Inc., 130 Misc. 2d 883, 889 (Sup. Ct. Steuben Cnty. 
1985), rev ’d on other grounds, 133 A.D.2d 522 (1987). 

8. The Court of Appeals has held that “to prevail on a motion to dismiss pursuant to 
CPLR 3211(a)(1), the moving party . . . must establish that the documentary evidence 
conclusively refutes plaintiffs allegations.” J.P. Morgan Securities Inc. v. Vigilant Ins. Co., 21 
N.Y.3d 324, 334 (2013). 

9. “[T]o be considered ‘documentary’, evidence must be unambiguous and of 
undisputed authenticity.” Fontanetta v. Doe, 73 A.D.3d 78, 85-86 (2d Dep’t 2010)(citing Siegel, 
Practice Commentaries, McKinney's Cons Laws of NY, Book 7B, CPLR C3211:10, at 21-22). 
The paper must be clear, reliable, accurate and truthful. Siegel, Practice Commentaries, 
McKinney's Cons Laws of NY, Book 7B, CPLR C3211:10, 2016 Supp. at 8). 
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10. Affidavits that are used as a primary source of proof of defenses and proof of 
facts in dispute are not documentary evidence. Fontanetta, 73 A.D.3d at 85-86 (“[I]t is clear that 
affidavits . . . are not ‘documentary evidence’ within the intendment of a CPLR 3211(a)(1) 
motion to dismiss.”); Williamson, Picket, Gross, Inc. v. Hirschfiled , 92 A.D.2d 289, 290 (1 st 
Dep’t 1983)(affidavits as a primary source of proof of a defense must be ignored since they do 
not qualify as documentary evidence under CPLR 3211(a)(1)). “[Affidavits . . . can’t be made 
the basis for a [CPLR 3211(a)] paragraph 1 motion.” Siegel, N.Y. Prac. at § 259 (5th ed.), 

11. The Advisory Committee on the CPLR noted that CPLR 3211(a)(1) was meant to 
cover something such as a defense based on the terms of a written document. Advisory 
Committee, 1st Rep.Leg.Doc. (1957) No. 6(b), p. 85. That the terms of the written document 
alone can establish the facts. Id. Such is not the case here. 

12. Defendants submitted printed materials that do not bare on the elements of the 
causes of action, are merely summaries, opinions and conclusions of Defendants or are 
ambiguous because they are conflicting. Further, both sides in this action have conflicting 
interpretations of the exhibits submitted by Defendants. Consequently, Defendants printed 
materials do not as a matter of law dispose of the causes of action in the First Amended 
Complaint. 

13. Defendants submitted exhibits A to N—none of which are documentary evidence 
under CPLR 3211(a). Even if this Court determines that any of the papers are “documentary 
evidence,” dismissal under CPLR 3211(a)(1) requires that the paper conclusively establish a 
defense to the cause of action, which none of the exhibits severally or jointly do. Siegel, 

Practice Commentaries , McKinney's Cons Laws of NY, Book 7B, CPLR C3211:10, 2016 Supp. 
At 8). 
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14. The multiple problems with Defendants’ exhibits follow: 

a. Exhibit A is the Original Complaint that has been superseded by the First 
Amended Complaint. 

b. Exhibit B is the First Amended Complaint but clearly Defendants and 
Plaintiff disagree over the factual allegations within this Complaint. 
Further, while judicial records such as judgments and orders are allowed 
as documentary evidence, complaints are not formal judicial admissions. 
See Siegel, Practice Commentaries, McKinney's Cons Faws of NY, Book 
7B, CPFR C3211:10, at 22. 

c. Exhibit C is Defendants’ Answer filed in response to the Original 
Complaint, but that Complaint no longer exists, so Defendants’ Original 
Answer is no longer applicable. “Where P[laintiff] amends the complaint, 
Defendants] must serve an answer to it even though Defendants] has 
already troubled to answer the original complaint.” Siegel, N.Y. Prac. § 
236 (5th ed.). Exhibit C also includes Defendants requests for evidence— 
requests are not evidence; therefore, their discovery demands are not 
documentary evidence. 

d. Exhibit D, “Incident Report,” is a paper whose preparer is unclear. The 
affidavit of Franco, Ex. E ]{ 14, asserts he prepared the report while the 
affidavit of Olivo, Ex. H 4 & 12, asserts he prepared the report. So 
who actually did prepare the report—unknown. The report alleges 
Franco’s summary of the occurrence that took place on January 7, 2016. 
Defendants’ version of the occurrence is in dispute, First Amended 
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Complaint ^ 21 to 30. The Incident Report ludicrously alleges Franco, a 
41 year-old stocky man was “concerned for his safety” from a 68 year-old 
160 lb attorney. 

e. Exhibit E is an affidavit by Defendant Franco submitted to prove facts in 
dispute. Franco’s Affidavit conflicts with the Incident Report he admitted 
to preparing over (1) exactly what Defendant Franco was doing in the area 
when the occurrence occurred (“discussed maintenance project” versus 
“finishing a painting job . . . moving materials, Ex. E Franco Aff. 4); (2) 
over whether Franco was standing in the doorway according to the report 
or holding the door open, Ex. E Franco Aff. ]J 7, so that Plaintiff could not 
test his pass code; (3) over whether Franco asked Plaintiff, “can you give 
me a minute” as stated in the report but not in his affidavit; (4) over 
whether Franco feared for his “safety” from a 68 year-old man as stated in 
the report but not in his affidavit. Franco’s Affidavit also purports facts to 
which he has no firsthand knowledge or evidence, for example Franco 
“became aware after the encounter that [Plaintiff] had gone onto other 
floors looking for [Franco] later in the day.” (Ex. E Franco Aff. ]} 12). 
Franco did not witness Plaintiff on other floors, and that Plaintiff was on 
other floors for a nefarious motive is simply an invention of his mind. 
During the typical work day the attorneys in the roof top office would go 
to other floors for vacant restrooms and on the 11 th and 12 th floors for the 
snack bars. Franco’s Affidavit also fails to address the RICO predicate 
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acts of mail and wire fraud and conspiracy that are alleged against him. 
(First Amended Complaint ]fl[ 39, 40, 43, 44). 

f. Exhibit F, an affidavit by Michelle Castaneda, is internally in conflict with 
itself. At TJ 3, Castaneda swears that Epiq had a person working on the 

11 th floor, but at T1 6 she swears “Epiq did not have personnel working on 
the 11 th floor.” Castaneda fails to state how she became aware of the 
occurrence (Castaneda Aff. f 3) and how she allegedly knew Plaintiff was 
on the 11 th floor—did she see him, talk to him, or did someone tell her 
what to say—clearly she lacked first hand knowledge (Castaneda Aff. ]{ 

5). Castaneda also fails to provide any evidence that Plaintiff, assuming 
he was on the floor, was “looking for Franco” rather than visiting a vacant 
restroom or the less crowded snack area on the 11 th floor. Another 
unfounded supposition by Defendants documents. 

g. Exhibit G, an affidavit by Ceasar Bagui provides new information on the 
communication of the false and misleading Incident Report to Epiq via 
telephone and email. (Ex. G Bagui Aff. fflj 4, 5, 8). It raises questions as 
to the exact series of events and all the persons involved in communicating 
the report to Epiq. As a result of this information just now revealed by 
Defendants, Plaintiff has made a cross motion for leave to amend the First 
Amended Complaint accordingly and to add Ceasar Bagui as a defendant 
and include Suites Over Soho as a member of the Enterprise alleged in the 
First Amended Complaint ]{ 16. Bagui’s Affidavit raises numerous 
questions for discovery, such as who at Epiq did he inform about the 
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incident, what did he tell that person, how did the issue arise, whom did he 
interview concerning the incident, did Defendant Olivo assign Franco 
elsewhere, and if Olivo had no authority over employees at Select Office 
Suites than why would he be the one to relocate Franco. Further, Bagui 
never addresses why he did not talk to Plaintiff to obtain his side of the 
story before communicating to Epiq the Incident Report that a reasonably 
person would believe the result to be the firing of a senior citizen. 

h. Exhibit H, an affidavit by Defendant Dominick Olivo states that he 
prepared the Incident Report (Ex. H Olivo Aff. 4, 12), which conflicts 
with Defendant Franco swearing in his affidavit that Franco prepared the 
Report (Ex. E, Franco Affidavit ]{ 14). Defendant Olivo also fails to state 
who he interviewed concerning the incident, the substance of his 
discussion about the incident with Ceasar Bagui or anyone else in Select 
Office Suites management, and his involvement in forwarding the false 
and misleading Incident Report to Epiq. Further, Defendant Olivo never 
addresses why he did not talk to Plaintiff to obtain his side of the story 
before releasing an Incident Report that a reasonably person would believe 
the result to be the firing of a senior citizen. 

i. Exhibit J a CD of the incident conflicts with Defendant Franco’s Affidavit 
in that it shows Franco brushing against Plaintiffs left arm even though 
Franco swore he did not touch Plaintiff (Ex. E Franco Aff. 10) and that 
Plaintiff is not seen as Franco swore to be “gesticulating with his arms” 
(Ex. E Franco Aff. ]} 9). 
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j. Exhibit K an affidavit by Jandry Regalado fails to state whether the CD 
was provided to Epiq or which stills were taken from the CD and provided 
to Epiq. The Incident Report (Ex. D) states “Photos of the person who 
made the remarks were given to Epiq,” but Defendants do not provide 
those photos, which could have been selectively chosen to hide Defendant 
Franco’s falsehoods and achieve Defendants’ objective of having Plaintiff 
fired. Further, if Defendant Olivo lacks authority over Select Office 
Suites employees, why did he request a copy of the surveillance tape? 

(Ex. K Regalado Aff. 3). 

k. Exhibit L an affidavit by Angela Olivo states that “[w]hen Ceasar Bagui 
became aware of [the] incident... he contacted Epiq,” which indicates the 
incident caused Bagui to contact Epiq. (Ex. L Angela Olivo Aff. ]] 8). 
Bagui’s affidavit, however, states “I was on a call with Epiq about other 
business matter when this incident came up in conversation,” which 
indicates the incident was not the cause for Bagui contacting Epiq. (Ex. G 
Bagui Aff. T| 4). Clearly the two affidavits are in conflict. Angela Olivo 
also swears that Epiq requested a copy of the incident report (Ex. L 
Angela Olivo Aff. 1} 9), but she does not have first hand knowledge of 
Epiq’s request unless she also communicated with Epiq in the effort to 
have Plaintiff fired and removed from Select Office Suites premises. 
Angela Olivo’s affidavit states that Select Office Suites had 26 employees 
in January 2016 on the books (Ex. L Angela Olivo Aff. 12) but the 
unauthenticated Exhibit N is from April and lists 30. Ms. Olivo, in an 
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attempt to cover-up Defendants’ scheme to have Plaintiff fired, makes the 
intentionally false and absurd statement that Ceasar Bagui “would have 
accommodated the relocation of Epiq workers to another location.” (Ex. L 
Angela Olivo Aff. ]{ 10). There was no other location because the only 
area that was available to accommodate 60 lawyers working on computers 
was the fire-trap on the roof of 1115 Broadway. (First Amended Compl. 
H 8, 9). 

1. Exhibits M and N are unauthenticated. Investigative experts say the only 
reliable ways to determine whether a person can legally work in the U.S. 
is through E-Verify or Consent Based Social Security Verification— 
Defendants do not use either of those systems. Exhibits M and N provided 
by Defendants, assuming they are accurate, cannot detennine whether a 
person has engaged in identity theft. People can actually learn how to 
purchase identities from Youtube, just search “CPN Number.” Further, 
Defendants cannot even get the alleged number of their employees correct, 
which raises the question as to how many employees are kept off of the 
books. Additionally, TeamlinkHR, according to its website, which 
Defendants’ claim they use for screening employees, apparently does not 
even use the faulty screening system provided in Exhibits M & N,. (See 
Def. Ex. L Aff. 111). 

15. Defendants’ affidavit exhibits are used as the primary proof for their defenses, 
are riddled with inconsistencies, and anything but clear, reliable, accurate or truthful. 
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16. The affidavits also admit the involvement of another person, Ceasar Bagui, along 
with Defendants Olivo and Franco in the use of mail and wire fraud to have Plaintiff fired, which 
clearly interfered with Plaintiffs existing and prospective contractual relations with Epiq. (Ex. G 
Bagui Aff. 4, 5; Ex. H Dominick Olivo Aff. 6, 7; and Ex. L Angela Olivo Aff. 7-10). 

17. Rather than conclusively refuting Plaintiffs allegations, the documents submitted 
by Defendants show the need to include another defendant, modify the chain of events and the 
roles played by various individuals along with raising a host of discovery questions that remain 
unanswered. 

18. Since the documents on which Defendants base their CPLR 3211(a)(1) motion do 
not resolve all the factual issues but actually raise new ones, the documents do not establish as a 
matter of law that they conclusively and definitively dispose of Plaintiff s claims. Weston v. 
Cornell Univ., 56 A.D.3d 1074 (3d Dep’t 2008). 

Defendants’ Motion for Dismissal of the First Amended Complaint under CPLR 3211(a)(7) 

19. It is the facts as alleged in the First Amended Complaint and every possible 
favorable inference from such that are considered true on a motion to dismiss—not the factual 
allegations of defendants in the form of affidavits. See Leon v. Martinez, 84 NY2d 83, 87-88 
(1994). 

20. Defendants affidavits in determining their motion for failure to state a claim on 
which relief can be granted should therefore be ignored. 

Civil RICO 

21. The First Amended Complaint sufficiently alleges a civil RICO cause of action. 

22. Defendants wrongly assert that the predicate acts asserted against them are hiring 
and harboring of illegal aliens. (Def. Affirm, p. 11). That is false. The predicate acts are wire 
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and mail fraud and conspiracy to commit wire and mail fraud. (First Am. Compl. ][][ 39-45, wire 
fraud 18 USC § 1343, mail fraud 18 USC § 1341). 

23. Wire and mail fraud occurred when Defendants created the fraudulent Incident 
Report and caused it to be communicated to Plaintiffs employer, Epiq, via email, telephone or 
mail. (First Am. Compl. ^ 2, 20, 32-34, 39-45). 

24. Conspiracy to commit wire and mail fraud occurred when Defendants agreed to 
create and transmit the fraudulent Incident Report by wire or mail. (First Am. Compl. ^ 2, 20, 
32-34, 39-45). 

25. It is the defendants creating and causing the communication of the false and 
misleading Incident Report that led to Plaintiff being fired, which was the intent of Defendants. 
(First Am. Compl. 20, 33, 39, 55). If Defendants were not out to have Plaintiff fired, then 
they would have talked with Plaintiff in an effort to get his side of the story and resolve the 
situation—they did not. (First Am. Compl. ]{ 34). 

26. Defendants predicate acts of wire and mail were aimed at having plaintiff 
removed from the premises to avoid exposure of the Enterprise operating as an illegal alien 
employment agency involved in concealing, harboring and hiring illegal aliens. (First Am. 
Compl. THf 39, 45). 

27. Contrary to Defendants’ assertions (Def. Affrm. p. 11), a member of the 
Enterprise does not have to have hiring and firing authority. He only needs to act to maintain his 
interest in the Enterprise and conduct and participate in its affairs. Defendants created and 
caused the submission of the Incident Report to protect the Enterprise. 

28. Besides misconstruing the predicate acts that Defendants are accused of 
committing, Defendants ignore the common scheme of the Enterprise as laid out in the First 
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Amended Complaint 12, 14, 15, 17. (Def. Affrm. p. 11). The Enterprise’s scheme is to 
make money by engaging in a wide range of continuing racketeering activity under 18 USC 
1961(1)(F) that assists illegal aliens in gaining employment, aiding them to hide their illegal 
identity, shielding them from observation to prevent discovery, and hiring them. 

29. In carrying out its scheme, the Enterprise engages in a pattern of racketeering 
activity of the “open continuing” type because it is an ongoing criminal association that acts as 
an illegal alien recruiting and employment agency to serve the metropolitan market for cheap 
illegal labor. (First Am. Compl. 10-17. 

30. Defendants’ Affirmation p. 9 falsely states that Plaintiff refused to meet with 
Epiq. Epiq did not request Plaintiff to meet. Patrick Gallagher, Director of Operations, 
requested that Plaintiff call him, which he did and relayed his side of the story to Gallagher. 

Epiq HR then requested Plaintiff call to again relate the story at which point Plaintiff requested a 
copy of the Incident Report to which Plaintiff had a right. Epiq denied Plaintiffs right to see the 
Incident Report and fired him. 

31. The First Amended Complaint alleges causation of injury from Defendants’ 
predicate acts of wire and mail fraud. Causation for mail and wire fraud require: 

a. Causation in fact. But for Defendants’ communicating the false and 
misleading Incident Report, Plaintiff would not have been fired—no 
Incident Report and this case would not exist. 

b. Proximate cause. Defendants’ acts were a substantial factor in the 
sequence of causation leading to the termination—they do not have to be 
the sole factor, and tennination was reasonably foreseen or anticipated as a 
natural consequence of causing the communication of the false and 
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misleading Incident Report. See Standardbred Owners Ass'n v. Roosevelt 
Raceway Associates, L.P., 985 F.2d 102, 104 (2nd Cir. 1993). The First 
Amended Complaint alleges that the Incident Report was a substantial 
factor in Plaintiff being fired and that defendants intended such in order to 
remove him from the premises. (First Am. Compl. ^ 2, 20, 21, 28, 31-33, 
35,40,41,42, 45-47). 

Tortious Interference of contract and prospective contractual relations 

32. Defendants wrongly identify tortious interference with a defamation cause of 
action. The defamation cause of action was eliminated by the First Amended Complaint. 

33. Tortious interference is not a defamation action. The public policy behind the tort 
of defamation is that individuals are entitled to have their personal character as perceived by the 
public unimpaired by false and defamatory attacks. Frank v. Nat’l Broad. Co., 119 A.D.2d 252, 
256 (2nd Dept. 1986). The principal underlying tortious interference is that one who has a 
contract or reasonable expectancy of contract has a property right which may not be invaded 
maliciously or unjustifiably. See Hardy v. Erickson, 36 N.Y.S.2d 823, 826 (Sup.Ct. N.Y. Cnty. 
1942). 

34. Plaintiffs law firm had a contract with Epiq and a reasonable expectancy of 
future contracts with Epiq, since it had already worked for Epiq on two other occasions. 
Defendants’ Affirmation at p. 9 falsely states the employment was at will. The employment 
contract specifically states that the duration was 4 weeks. (First Amended Compl. Ex. B). 

35. Causation for tortious interference with contract and prospective contractual 
relations require causation in fact and proximate causation, which the First Amended Complaint 
alleges at 2, 20, 21, 28, 31-33, 35, 52-55, 62. Proximate cause does not require an allegation that 


13 



the defendant’s conduct was the sole proximate cause of the alleged harm. Havana Central NY2 
LLC v. Lunney's Pub, Inc.. 49 A.D.3d 70 (1st Dep't 2007). Additionally, whether the false words 
in the Incident Report are reasonably understood to have caused injury to Plaintiff s contractual 
and future contractual relations with Epiq is a question for the jury. 

Defendants ’ false facts in their CPLR 3211(a)(7) motion should be ignored. 

36. It is the facts as alleged in the First Amended Complaint and every possible 
favorable inference from such that are considered true on a motion to dismiss—not the factual 


allegations of defendants. Leon v. Martinez. 84 NY2d 83, 87-88 (1994). 

37. Defendants' Affirmation 'f 7 falsely states access to the floors at Select Office 


Suites was by swipe card. It was by a Key Pad Code NOT a swipe card. 

38. Defendants’ Affirmation If 9 falsely states plaintiff spoke to receptionist or 
maintenance workers. Defendants’ affidavit Exhibit F fails to support such and the First 
Amended Complaint *| 32 refers only to the office manager. 

39. Defendants’ Affirmation p. 13 falsely states there is no written documentation as 
to the settlement with Epiq but a stipulation as to such was filed with the Court on Feb 16, 2016. 

WHEREFORE, Defendants motion for summary judgment on the original complaint 


and their motion for dismissal under the CPLR 3211(a)(1) documentary evidence provision 



14 




CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


Index No: 000854 cv 2016 


-against- 


DOMINICK OLIVO, and 
JAIRO FRANCO, 


Defendants. 

-X 


AFFIDAVIT IN SUPPORT OF CROSS MOTION UNDER CPLR 3025(b) FOR LEAVE 
TO AMEND THE FIRST AMENDED COMPLAINT 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK ) 


ROY DEN HOLLANDER, being duly sworn, deposes and says: 

1. Iam the plaintiff in the above captioned action and an attorney admitted to 
practice in the State of New York. 

2. Plaintiff filed the Summons and Original Complaint on January 20, 2016. 

3. On February 18, 2016, via U.S. post, Defendants served an Answer to the 
Original Complaint. On March 3, 2016, via U.S. post, the First Amended Complaint was served 
on Defendants’ Attorneys and on March 4, 2016, the First Amended Complaint was filed in this 
Court,—all within the twenty day time limit under CPLR 3025(a). 

4. On April 26, 2016, Defendants served a Motion for Summary Judgment on the 


Original Complaint and for Dismissal under CPLR 3211(a)(1) of the First Amended Complaint. 






5. In their motion, Defendants submitted a number of affidavits, including one by 
Ceasar Bagui that admits his material involvement in Defendants’ effort to use mail and wire 
fraud to have Plaintiff fired. (Defendants Motion for Summary Judgment and Dismissal, Ex. G). 

6. Bagui was the employee at Select Office Suites who sent the false and misleading 
Incident Report to an unknown person at Epiq, the employer of Plaintiffs firm, and engaged in 
at least one telephone conversation with an unknown person at Epiq in which he related the false 
and misleading accusations in the Incident Report that was created by Defendants Olivo and 
Franco. 


7. Bagui’s affidavit also modifies the chain of events and the roles played by various 
individuals as alleged in the First Amended Complaint along with raising a host of discovery 
questions that remain unanswered. 


8. I light of these recent developments. Plaintiff requests leave to file the Second 
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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 


-against- 


Index No: 000854 cv 2016 


SECOND AMENDED 
COMPLAINT 


CEASAR BAGUI, 

DOMINICK OLIVO, and Jury Demanded 

JAIRO FRANCO, 


Defendants. 

-X 


Plaintiff, by and through his attorney, Roy Den Hollander, complaining of the defendants 
herein alleges as follows: 

INTRODUCTION 

1. Plaintiff does business as a sole-practitioner attorney and business consultant firm under 
the name of Roy Den Hollander. (Ex. A, Doing Business as Certificate). Plaintiff previously 
worked as an investigative news producer for two local TV news stations, which is public 
knowledge, and maintains contacts with various news reporters. 

2. Defendants Dominick Olivo (“Olivo’) and Jairo Franco (“Franco”) created a false and 
misleading report (“Incident Report”) disparaging the activities of Plaintiff s firm with the intent 
of having it communicated via email, U.S. post, or by way of telephone conversations with the 
company, Epiq Systems, Inc. (“Epiq”), that employed Plaintiffs firm so as to trick that company 
into discharging Plaintiffs firm. 

3. Olivo, with full knowledge and consent of Franco, enlisted Defendant Ceasar Bagui 
(“Bagui”) in the scheme to have Plaintiffs firm discharged whereby Bagui telephoned Epiq to 





relate the false and misleading contents of the Incident Report he had discussed with Olivo. 
Bagui also received a copy of the Incident Report from Olivo and emailed it to Epiq. 

4. Bagui, Olivo and Franco, carried out their actions with the intent and result of Plaintiff s 
firm being discharged so as to protect from exposure the racketeering activities of an association 
of various individuals and entities in which all three are members and participate in the affairs of 
a Racketeer Influenced Corrupt Organization or RICO. 

5. Epiq had engaged the services of Plaintiff s firm for a legal document review project. 

(Ex. B, Employment Contract). Plaintiffs firm had worked on two other document review 
projects for Epiq in 2015 and had a continuing business relationship with Epiq. 

6. Plaintiffs firm and Epiq have settled and a stipulation of settlement has been filed with 
the Court. 

FACTS 

7. On January 5, 2016, Plaintiff started work with about 40 other attorneys on a litigation 
project reviewing documents for relevance and privilege. The project was scheduled to last four 
weeks with Plaintiff working 40 hours a week at $31 per hour, but the project abruptly ended for 
Plaintiff when he was fired as a result of the predicate criminal acts of Defendants in which they 
created, arranged to be communicated, or communicated the false and misleading Incident 
Report to Epiq in order to trick it into firing Plaintiffs firm. 

8. Plaintiff and the other attorneys worked in a make-shift, large office located next to the 
water tower on the roof of 1115 Broadway in Manhattan. The space was rented by Epiq from 
Select Office Suites. 

9. According to Defendants, Suites Over Soho, LLC does business as Select Office Suites, 
LLC, which is located at 1115 Broadway, 12 th Floor, New York, NY 10010 and 116 West 23rd 
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St., 5th Floor, New York, NY 10011. (Defendants Motion for Summary Judgment and 
Dismissal Affidavits; www.selectofficesuites.com). 

10. Suites Over Soho, LLC d/b/a Select Office Suites is a realty firm that, among other 
activities, rents out offices to companies and individuals at 1115 Broadway on floors 10, 11, 12 
and the one on the roof where Plaintiff was working. Despite Defendants swearing that Select 
Office Suites is an LLC, the N.Y. Secretary of State’s Division of Corporations has no listing for 
it, and it is not licensed by the Secretary as a Real Estate Broker and Salesperson. Suites Over 
Soho is listed as an LLC but not licensed as a Real Estate Broker and Salesperson in New York. 

11. To access the roof-top office, the attorneys took an elevator to the 12 th floor, walked 
through the reception area to a door that required a keypad code. Floors 10 to 12 all require a 
keypad code to enter the rented office-space area. The attorneys would proceed down a hallway 
passed numerous offices to the end of the floor where they entered the fire escape stairwell. Up 
a flight of narrow (two abreast), steep stairs to a door that opened onto a large wooden deck on 
the roof, then 10 yards down a hallway made of wood and opened to the elements to a door that 
entered into the roof-top office space where the attorneys, eventually numbering 60, worked with 
computers reviewing documents. 

12. The roof-top office had no other access or exit unless one considered the windows in the 
office that looked out on the roof and water tower. On information and belief, the New York 
City Fire Department cited this area as violating Fire Regulations. 

13. As is typical in sanctuary cities, such as the City of New York, there is a large market for 
illegal alien labor because illegal aliens are paid less than Americans. Since labor is the greatest 
single expense for most brick and mortar companies, reducing its cost, even at the violation of 
the law, significantly increases a company’s profits. 


3 



14. This illegal alien market contributes to the stagnation and reduction in wages among the 
working and middle class U.S. citizens and pennanent residents in the metropolitan area of New 
York. 

15. On information and belief, a group of individuals and other entities associate together for 
the common purpose of serving this market for illegal alien labor in the New York metropolitan 
area by acting as an illegal alien recruiter and employment placement agency that provides 
illegal alien labor, for a fee, to various companies and persons, falsely attesting to work 
authorization of large numbers of illegal immigrants, hiring illegal aliens themselves to reduce 
costs and undercut competitors, or concealing from detection the illegal aliens they place or hire. 

16. This group is referred to as the Illegal Alien Enterprise or just Enterprise and is an 
ongoing criminal organization. 

17. Among the activities engaged in by the Enterprise are those that (1) violate 8 USC § 

1324(a)( 1 )(A)(iii), which makes it a federal crime to “conceal[ ], harbor[ ] or shield from 
detection, or attempt [ ] to conceal, harbor or shield from detection” aliens that have illegally 
entered the United States; (2) violate § 1324(a)(l)(A)(v)(II), which makes it a federal crime to 
aid or abet the commission of the preceding acts; and (3) violate 8 USC § 1324(a)(3)(A), which 
makes it a federal crime to “knowingly hire[ ] for employment at least 10 individuals with actual 
knowledge that the individuals are [undocumented] aliens” during a twelve-month period. 

18. These violations are racketeering activities under 18 USC 1961 (1)(F). 

19. On information and belief, the three Defendants are members of the Enterprise as are 
Suites Over Soho LLC; Select Office Suites; Noble Associates of Newark, N.J.; A.L.A. Realty 
Co. of Newark, N.J.; various immigrant groups that assist illegal aliens in obtaining work; and 
the overall controlling boss of the Enterprise is Angela Olivo. She is not a defendant in this 
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action but is an admitted “member” of Suites Over Soho, LLC d/b/a Select Office Suites, and, 
according to Linked In, the Chief Operating Officer of Select Office Suites. 

20. On information and belief, the members of the Enterprise intentionally engage in a wide 
range of continuing racketeering activity under 18 USC 1961 (1)(F) by (1) assisting illegal aliens 
in gaining employment, (2) aiding them to hide their illegal identity, (3) shielding them from 
observation to prevent discovery, and (4) hiring them. 

21. On information and belief, the Enterprise members, including the three defendants, 
violate RICO 18 USC 1962(c) by using racketeering activities and some of the proceeds and 
savings from racketeering activities to aide in conducting and participating in the Enterprise. 
Defendants Ceasar Bagui and Dominick Olivo participate in the management of the Enterprise 
by directing some of its affairs while Defendant Franco participates in the Enterprise under the 
directions of Olivo by knowingly implementing Olivo’s Enterprise decisions. 

22. Defendant Dominick Olivo is a New York licensed “Associate Real Estate Broker,” 
number 10301207058. He’s the person who, among other activities, markets and rents out office 
space for Select Office Suites—also a member of the Enterprise but not a defendant in this 
action. 

23. As a result of the incident described below, two members of the Enterprise, Defendants 
Olivo and Franco, created a false and misleading report with the intent of using it to have 
Plaintiff fired. 

24. Defendant Olivo went to Defendant Bagui to arrange for the communication of the report 
to Epiq, which Bagui did via telephone and email. Bagui was motivated by the same objective 
of Olivo and Franco: to so damage the business relations between Plaintiff and Epiq that Epiq 
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would discharge Plaintiffs firm thereby removing him from the premises where some of the 
Enterprise’s racketeering activities were taking place. 

The Incident 

25. The occurrence which led to the false and misleading Incident Report, subsequent firing 
of Plaintiff, and interference with his firm’s ongoing business relations with Epiq happened on 
January 7 th at around 9:30 AM. 

26. The roof-top where Plaintiff was doing document review with around 40 other attorneys 
had one tiny restroom for each sex. The men’s restroom had a capacity of one. 

27. Select Office Suites, however, maintains larger restrooms on floors 10 through 12 for all 
those who work in its rented office spaces. Its maintenance staff keeps the restrooms and other 
parts of the infra structure on the floors operating. Select Office Suites also maintains snack bars 
on floors 11 and 12. 

28. Plaintiff went looking for an available restroom. The roof-top restroom and the one on 
floor 12 were full, so Plaintiff exited the keypad door on floor 12 and went down to floor 11. 

29. Plaintiff, however, was unsure whether the keypad code given him for the 12 th floor 
would work on the 11 th floor, so he decided to test the code on the keypad door for future 
reference. The door was held open by one of Select Office Suites maintenance persons—a 41 
year-old muscular man clearly from south of the border with a Spanish accident. This man is 
Defendant Jairo Franco. 

30. Plaintiff asked Defendant Franco to release the door so that Plaintiff could test his keypad 
code to see whether it would open the door. Defendant Franco just stood there grinning 
maliciously and refusing to let the door close. Plaintiff made the request a couple of times but 
Defendant Franco just kept grinning like Calvera from the Magnificent Seven. 
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31. Defendant Franco then, in a Spanish accent, asserted that Plaintiffs code, which Franco 
did not know, would open the door, so it was not necessary for Plaintiff to test it. 

32. Once again Plaintiff asked Defendant Franco to let the door close to which he barked 
“out of my way” and barreled his way through the door opening grazing Plaintiffs left ann, a 
minor battery but still a battery, to which Plaintiff replied, “Watch it illegal!” (Defendants 
Motion for Summary Judgment and Dismissal Ex. J, silent CD recording of the incident). 

33. When Plaintiff called Franco an “illegal” it became evident to this member of the 
Enterprise and subsequently to Defendant Olivo, whom Franco informed of the statement, that 
Plaintiff was eminently aware of some of the Enterprise’s racketeering activities taking place at 
Select Office Suites, such as concealing and harboring illegal aliens in violation of 8 USC § 
1324(a)(l)(A)(iii). 

34. Franco stopped and turned to face Plaintiff in an intimidating stance and effort to bully 
the 68 year-old Plaintiff not only physically but by resorting to that refuge of PCers, criminals, 
illegals, and the nefarious by accusing Plaintiff of “discrimination.” 

35. Defendant Franco proceeded to walk into the reception area and Plaintiff also proceeded 
into the reception, since that was where the stairs were that led back to the 12 th floor. 

36. Defendant Franco in his affidavit claimed he was upset because Plaintiff “threatened to 
report me to immigration.” (Defendants Motion for Summary Judgment and Dismissal Ex. E, ]{ 
8). If Franco is a U.S. citizen as he swears, then there is no basis for him becoming upset. 
Further, the CD footage does not show the stocky 41 year-old Franco upset or fearful of the 68 
year-old Plaintiff. 

37. In their Motion for Summary Judgment and Dismissal, Defendants try to use the falsity 
of Defendant Franco being upset or fearful as their reason for providing Epiq with the false and 
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misleading Incident Report rather than the real reason they created and provided the report which 
was to have Plaintiff removed from the premises by tricking Epiq into firing him. 

38. The following day, January 8, 2016, around 4:30 PM, Plaintiff was told to contact an 
individual at Epiq, which he did. The individual, Patrick Gallagher, informed Plaintiff that an 
Incident Report had been lodged against him. The report made accusations against Plaintiff and 
Epiq wanted to hear Plaintiffs side of the story, which Plaintiff provided over the telephone. 

39. After the discussion with Mr. Gallagher about the occurrence, Plaintiff immediately 
interviewed Select Office Suites Office Manager Maloly Mendez who infonned Plaintiff that 
Defendant Olivo had talked with Defendant Franco who wrote up the Incident Report, which 
was sent to Epiq on January 7 or January 8, 2016. 

40. Defendant Bagui received the report from Olivo, the two discussed it and Bagui 
telephoned Epiq about the report and emailed it to Epiq in furtherance of the Enterprise’s 
objective to have Plaintiff fired, and, therefore, removed from the premises so as to prevent 
exposure of the Enterprise’s racketeering activities. 

41. Neither Defendant Olivo nor Bagui ever bothered to talk to Plaintiff about the incident 
before communicating the fraudulent report to Plaintiffs employer, which seemed strange at the 
time, but now is obvious. Plaintiffs calling Defendant Franco an “illegal” alerted Defendants 
Olivo and Bagui that Plaintiff at least knew about their involvement with illegal aliens, and that 
it would be prudent to get Plaintiff off the premises so as to protect any further exposure of 
Enterprise activities. The obvious way to do that was to make a false complaint against Plaintiff 
that was calculated to have him fired. 
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42. Plaintiff was fired on Monday, January 11, 2016—after Defendant Bagui communicated 
the Incident Report to Epiq. But for that communication of false and misleading information, 
Plaintiff would not have been discharged. 

CAUSES OF ACTION AGAINST DEFENDANTS 

A. Civil RICO 

43. RICO “protects the public from those who would unlawfully use an enterprise (whether 
legitimate or illegitimate) as a vehicle through which ‘unlawful... activity is committed.’” 

Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 164 (2001). “[Tjhose who have been 
wronged by organized crime should at least be given access to a legal remedy... Sedima, 
S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 487 (1985). 

Defendants violated Civil RICO 18 USC 1962(b) & (c), which harmed Plaintiff’s business. 

44. In order to maintain their interest in the Enterprise (RICO 18 USC 1962(b)) and as part of 
conducting and participating in the affairs of the Enterprise (RICO 18 USC 1962(c)), Defendants 
engaged in the racketeering activities listed in RICO 18 USC 1961(1)(B) of mail fraud under 18 
USC § 1341 and wire fraud under 18 USC § 1343 so as to protect the Enterprise from Plaintiff 
exposing its racketeering activities of operating as an illegal alien employment agency involved 
in concealing, harboring and hiring illegal aliens. 

45. Defendants Olivo and Franco created the intentionally false and intentionally disparaging 
Incident Report and Defendant Olivo arranged for Defendant Bagui to knowingly further their 
scheme by communicating it to Plaintiffs employer. 

46. Defendant Bagui communicated the Incident Report via the Internet and its contents by 
way of at least one telephone conversation with management at Plaintiffs employer as well as 
other unknown persons and entities. 
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47. Plaintiffs employer relied on the Incident Report and the telephone conversation to fire 
Plaintiff. Defendants falsely claim that Plaintiff was fired because he refused to meet with Epiq 
to give his side of the story. Plaintiff was never asked to meet with Epiq but requested to provide 
his side of the story over the telephone, which he did to Patrick Gallagher. Further, it was clearly 
foreseeable that providing an employer in this day and age with such an Incident Report would 
result in dismissal. 

48. Communication of the Incident Report and its contents to Plaintiffs employer also 
destroyed Plaintiffs business relations with his employer for whom he previously successfully 
worked on two other document review products, tarnished his firm’s reputation, and continues to 
economically harm his business. 

Defendants violated RICO 18 USC 1962(d), which harmed Plaintiffs business. 

49. Defendants Olivo and Franco violated RICO 18 USC 1962(d) by conspiring to create the 
false Incident Report and all three Defendants conspired to have it communicated to Plaintiffs 
employer, which it was via the Internet and by way of at least one telephone conversation 
between Defendant Bagui and management at Plaintiffs employer and other unknown persons 
and entities. 

50. Defendants conspired to do such with the intent of maintaining their interest in the 
Enterprise under RICO 18 USC 1962(b), and as part of conducting and participating in the 
affairs of the Enterprise under RICO 18 USC 1962(c). 

51. As a result of Defendants carrying out an agreement to engage in the predicate acts of 
mail fraud and wire fraud, Plaintiff was fired from his job, his firm’s business relation with that 
employer for whom he previously successfully worked on two other document review products 
was destroyed, and his firm lost and continues to lose economic opportunities 
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Damages from RICO violations 

52. Defendants’ predicate acts in communicating the false Incident Report to Plaintiffs 
employer resulted in the loss to his business of $2,728 that would have been earned on the 
document review project for four weeks instead of one. If the project lasted longer, than the 
damages are more; if it was shorter than the damages are less. 

53. Defendants’ predicate acts in communicating the false Incident Report to Plaintiffs 
employer resulted in destroying the ongoing business relationship between Plaintiffs firm and its 
employer. 

54. In 2015, Plaintiffs firm earned around $2,600 from Epiq but as a result of the false 
Incident Report, Epiq will no longer engage Plaintiffs firm. 

55. Damages have resulted from lost business opportunities because other employers that 
hire attorneys for document review projects will not engage Plaintiffs firm on learning about 
this proceeding or in the situation where Defendants provide the false Incident Report or any 
other information concerning it to other employers. 

56. Plaintiff also requests expenses incurred in bringing this action, including attorney fees, 
and profits lost while investigating Defendants’ racketeering activities and preparing this action 
in an effort to rectify the fraud perpetrated by Defendants. 

57. Plaintiff also requests triple damages under Civil RICO and that Defendants be held 
jointly and severally liable. 

B. Tortious Interference with Contractual Relations under New York Law 

58. A defendant tortiously interferes with a plaintiffs contract with a third party when the 
defendant, knowing of plaintiffs contract, intentionally induces a breach of the contract between 
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the plaintiff and the third-party without reasonable justification or excuse. WFB 
Telecommunications, Inc. v. NYNEX Corp., 188 A.D.2d 257 (1 st Dept. 1992). 

59. Defendants admit that they knew Plaintiff was employed by Epiq. (Defendants Motion 
for Summary Judgment and Dismissal Affidavits). 

60. Defendant Franco had firsthand knowledge that Plaintiff was under contract because as a 
member of Select Office Suites’ maintenance team, he had free access to Select Office Suites’ 
floors, and, on one known occasion following the incident, he passed Plaintiff entering the roof¬ 
top office where the employees of Plaintiff s employer were working. 

61. Defendants acted with the intention to have Plaintiff fired by using the fraudulent means 
of a false Incident Report and telephonic communications to trick Plaintiffs employer into firing 
him so as to remove Plaintiff from the premises where some of the Enterprise’s racketeering 
activities were being conducted. 

62. Assuming the document review project lasted for the estimated four weeks, then 
Plaintiffs business suffered a loss of $2,728. If the project lasted longer, than the damages are 
more; if it was shorter than the damages are less for tortious interference with Plaintiffs contract. 

63. Punitive damages against Defendants Olivo and Bagui are requested because they acted 
with reckless disregard in either creating or communicating the false Incident Report to 
Plaintiffs employer without first talking to Plaintiff about the incident—they failed to obtain 
both sides of the story. 

C. Tortious interference with prospective contractual relations under New York Law 

64. Tortious interference with prospective contractual relations developed to deal with 
improper efforts to drive away prospective customers from a plaintiffs business. New York Law 
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of Torts § 3:19. It protects a businessman’s efforts to enter into contracts with potential clients 
and the damages alleged are to the business. 

65. A general duty exists for persons not to interfere in the business affairs of others. N.Y. 
Jur.2d, Interference § 1. Tortious interference is a violation of that duty by intentionally 
interfering with another’s business affairs causing injury without just cause or excuse. “[T]he 
principal underlying the rule is that he who has a reasonable expectancy of contract has a 
property right which may not be invaded maliciously or unjustifiably.” Hardy v. Erickson, 36 
N.Y.S.2d 823, 826 (N.Y. Sup.Ct. 1942). 

66. Interferences with the prospect of obtaining employment are reachable by this cause of 
action. Restatement (Second) Torts § 766B, comment c. 

67. Plaintiffs business is the providing of legal services, such as reviewing documents in 
litigation cases for relevance and privilege. 

68. Defendants’ creation and communication of the false Incident Report not only interfered 
with the contract between Plaintiffs firm and Epiq, but resulted in that employer no longer 
considering Plaintiffs firm for further document review assignments. 

WHEREFORE, Plaintiff requests against Defendants (1) triple damages in the amount of 
$15,000 from their RICO violations, (2) damages from tortious interference with his employment 
contract depending on how long the project actually lasted, and (3) damages from tortious 
interference with prospective contractual relations in the amount of $5,000, and such other relief 
that the Court deems just. 

Dated: New York, New York By: /S/ Roy Den Hollander 

May 8, 2016 Roy Den Hollander, Esq. 

Pro Se Plaintiff 

545 East 14 Street, 10D. 

New York, N.Y. 10009 
(917) 687 0652 
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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 
-X 

ROY DEN HOLLANDER, INDEX NO.: 000854ev2016 

Plaintiff, STIPULATION OF 

DISCONTINUANCE 

-against- 

DOMINICK OLIVO and JAIRO FRANCO 
Defendants. 

-X 

IT IS HEREBY STIPULATED AND AGREED , by and between the plaintiff and 

undersigned, the attorney of record for all defendants to the above-entitled action, that whereas no 

party hereto is an infant or incompetent person for whom a committee has been appointed and no 

person not a party has an interest in the subject matter of the action, the above-entitled action be, and 

the same hereby is discontinued, with prejudice, without costs to either party as against the other. 

THIS Stipulation may be filed without further notice with the Clerk of the Court. 

DATED: New York, New York. 

July 7, 2016 


By: Loretta J. Hottinger, Esq. 

Law Offices of CHARLES J. SIEGEL 

Attorneys for Defendant 

DOMINICK OLIVO and JAIRO FRANCO 

125 Broad Street, 7 th Floor 

New York, New York 10004 

(212)440-2350 



545 East 14th Street, Suite 10D 
New York, NY 10009 
917-687-0652 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


-against- 

Katherine M. Bolger, 

Matthew L. Schafer, 

Jane Doe(s), 


x 


Plaintiff, 


Docket No. 


COMPLAINT 


Jury Trial Requested 


Defendants. 

-----x 

1. This action alleges that the above named defendants (“Defendants”) violated the following 
laws and rules of conduct: 

a. The Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030(a)(2)(C), which 
proscribes intentional unauthorized access to a computer and obtaining 
information from a protected computer where the conduct involves interstate or 
foreign commerce. 

b. The civil Racketeer Influenced and Cormpt Organizations Act, 18 U.S.C. § 1961 
et al., (“RICO”) by engaging in wire fraud, 18 U.S.C. 1343, and robbery—theft of 
computer related material that violated N.Y. Penal Code § 156.30, which is a 
Class E felony. 

c. Trespass to chattel under New York State law where the personal property with 
which Defendants interfered was electronically stored information. 

d. Injurious falsehood by making available to the public a knowingly false 
representation about Plaintiffs business product. 





Facts 


2. From 2014 to 2016, Plaintiff, an attorney and business consultant residing in Manhattan (Ex. 
A, Plaintiffs Business Certificate), was suing on his own behalf the Rupert Murdoch 
newspaper company Advertiser Newspapers Pty. Ltd., which does business as The 
Advertiser-Messenger Sunday Mail newspaper in Australia. 1 The Rupert Murdoch company 
was accused of injurious falsehood and interference with a prospective economic advantage 
of Plaintiff and was one of four defendants in Hollander v. Shepherd, el al. 152656/2014 
(N.Y. Sup. Ct. 2014). 

3. The two attorneys for Murdoch’s company are Defendants Katherine M. Bolger (“Bolger”) 
and Matthew L. Schafer (“Schafer”) who practice law in Manhattan for the firm of Levine 
Sullivan Koch & Schulz, LLP. 

4. On or after December 30, 2014, Bolger and Schafer stole an attorney work product document 
from Plaintiffs personal computer, which is connected to the Internet. Or they hacked into 
Plaintiffs remote computer-server on the Internet, which also contained the document and 
required authorization codes for access, and stole the attorney work product document. 
Plaintiff uses the computer remote-server as an “iCloud” for business and personal purposes. 

5. Bolger admitted “accessing” Plaintiffs iCloud on December 30, 2014, and on at least two 
other times until January 13, 2015. (Ex. B, Bolger Aff. at ( J[ ( J[ 2-4, Leb. 3, 2015). 

6. Schafer admitted “accessing” the iCloud on December 30, 2014, and January 7, 2015. (Ex. C 
Schafer, Aff. at ( J[ ( J[ 2-4, Leb. 3, 2015). 

7. Since both admitted accessing the iCloud on a number of occasions, they most likely stole 


1 Plaintiff is currently a semi-retired attorney and business consultant. 
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the attorney work product document from the iCloud, but that does not rule out that they 
stole it from Plaintiffs personal computer without authorization. 

8. Once Bolger and Schafer hacked into the iCloud, on information and belief, they stripped the 
access codes thereby making it viewable to them and the public at any time. This enabled 
them to scour the site at their convenience for Plaintiffs privileged statements, memoranda, 
correspondence, drafts, mental impressions and personal views concerning the litigation in 
the N.Y. Supreme Court case against their clients. 

9. Bolger and Schafer either engaged in the hacking and theft on their own or had assistance 
from an unknown person or persons connected with them and the Murdoch organization 
(“Jane Doe(s)”). 

10. When Bolger, Schafer or Jane Doe(s) broke into the iCloud or plaintiffs personal computer 
without authorization they copied or downloaded the attorney work product that Bolger 
submitted by wire to the electronic filing system of the N. Y. Supreme Court (“NYSCEF”) as 
Exhibit 1 in her sworn affirmation of January 12, 2015. 2 (Ex. D, Bolger affirmation in 
opposition to Plaintiffs motion for trial on personal jurisdiction at ( J[ 2, Jan. 12, 2015). 

11. By submitting the attorney work product document to the N.Y. Supreme Court, which Bolger 
and Schafer did three times over January 12 and February 3, 2015, they intentionally made 
the document public. 

12. In her January 12, 2015, affirmation, Bolger admitted taking the document from Plaintiffs 
iCloud but intentionally lied that it was a “Media Release.” (Ex. D at f 2). In her 
memorandum of law, she referred to the document as a Media Release eight (8) times. (Ex. 

E at pp. 9, 17, 18 (five times), 19, Jan. 12, 2015). 

2 Plaintiff discovered the invasion of his iCloud or his personal computer when he saw the privileged attorney work 

product on January 12, 2015, included in the Bolger Affirmation exhibits. 
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13. By doing so, she intentionally made it appear to anyone viewing the court’s public filings 
that Plaintiffs business and the criteria for its products and services do not consider that such 
private and privileged information should be protected, but rather, inconsistent with industry 
standards, be turned into a press release for dissemination to the public. 

14. By defrauding the public into believing that Plaintiff’s business volitionally made public to 
the media such a detailed document during litigation that comprised an attorney’s mental 
impressions, views and contingency tactics; Bolger disparaged the ability of Plaintiff s 
business to keep privileged information private and protect confidences while creating the 
false impression that Plaintiffs business services are inept and downright harmful to clients. 

15. So how did Bolger, Schafer or Jane Doe(s) find Plaintiffs iCloud on the Internet? 

16. Bolger and Schafer admit finding a reference to the URL (Internet address) for Plaintiffs 
iCloud on the Columbia Business School Alumni Club website. (Ex. F, Bolger 
memorandum of law in opposition to Plaintiffs motion to withdraw the document, at 5, Feb. 
3, 2015). Plaintiff is a graduate of Columbia’s Business School, which is publicly available 
information. 

17. The Columbia Business School Alumni Club of New York website listed Plaintiffs 
connection with the iCloud’s URF that stored the attorney work product. But that connection 
did not make Plaintiffs iCloud public because when the link was clicked, a notice came up: 
“page not found.” 

18. What it did, however, was tell Bolger, Schafer or Jane Doe(s) that there was a URF, which 
they most assuredly Googled but found that the iCloud was code protected. They then knew 
of an iCloud that Plaintiff intentionally kept private; therefore, it must contain confidential 
and privileged information. 
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19. On information and belief, Defendants targeted this URL and broke into the iCloud by using 
“brute force cracking” 3 . Once inside, they most likely stripped the site of its access codes 
and eventually downloaded everything from the iCloud such as attorney work product 
documents, attorney client privileged information, financial information, security codes, 
writings, ideas, contacts, photos, music, videos, emails—all the business and personal 
information that Plaintiff kept protected in his iCloud. 

20. Defendants may have also illegally accessed Plaintiffs personal computer that is connected 
to the Internet and also contained the attorney work product document along with business 
and personal information. 

21. Bolger and Schafer refused to say what exactly they downloaded from Plaintiffs iCloud or 
his personal computer, other than the attorney work product document. 

22. On information and belief, Defendants will eventually do a WikiLeaks type release of all the 
material they hacked so as to allow the Murdoch newspaper to spin the data into further 
harming Plaintiffs law and consulting business and disparaging its products and services. 

23. Defendants hacking and theft violated the following criminal statutes in addition to the civil 
causes of action on which this case is based: 

a. Unauthorized use of a computer, N.Y. Penal Code § 156.05; 

b. Computer trespass, N.Y. Penal Code § 156.10; 

c. Unlawful duplication of computer related material, N.Y. Penal Code §§ 156.29, 
156.30; 

d. Computer tampering, N.Y. Penal Code § 156.20; 


3 Brute force cracking is a trial and error method used by application programs to decode encrypted data such as 
passwords or Data Encryption Standard (DES) keys through an exhaustive effort (using brute force) rather than 
employing intellectual strategies that trick a person into revealing his access codes. 
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Causes of Action 


I. The Computer Fraud and Abuse Act of 1986,18 U.S.C. § 1030(a)(2)(C) 

24. Bolger, Schafer and, on information and belief Jane Doe(s), violated 18 U.S.C. 

§ 1030(a)(2)(C) by intentionally accessing Plaintiffs protected iCloud or his personal 
computer without authorization and stealing the attorney work product from either of those 
protected computers, and, on information and belief, other data. 

25. Both computers that were hacked were used in or affected interstate commerce. 

26. Plaintiff used the iCloud and his personal computer for business as a lawyer and business 
consultant that crossed state lines. 

II. Civil RICO 

27. RICO “protects the public from those who would unlawfully use an enterprise (whether 
legitimate or illegitimate) as a vehicle through which ‘unlawful. . . activity is committed.’” 
Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 164 (2001). 

28. Civil RICO has a number of requirements that are listed below along with how they apply to 
this case against the Defendants. 

The Enterprise 

29. An Enterprise can be a legal entity, such as a corporation, or a group of persons who 
associate together for a common purpose of engaging in a course of conduct and as an 
ongoing organization with various associates functioning as a continuing unity that affect 
interstate or foreign commerce. 

30. Bolger and Schafer work as attorneys for the law firm of Levine Sullivan Koch & Schulz, 
LLP, and, on information and belief, Jane Doe(s) are associated with the firm and the 
Murdoch organization. 
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31. Levine Sullivan Koch & Schulz, LLP is the medium through which the Defendants’ RICO 
activities are conducted—it is the Enterprise. 

32. The Enterprise affects interstate commerce because it is a national law firm with offices in 
New York City, Washington, D.C., Philadelphia, PA. and Denver, CO. that often handles 
cases with effects that cross state lines, or, as in the New York Supreme Court case, that 
crossed foreign boundaries. 

33. Bolger, Schafer and, on information and belief, Jane Doe(s) carried out their racketeering 
activities as part of the Enterprise’s function in representing its clients in the N.Y. Supreme 
Court case. 

Pattern of Racketeering Activity and Predicate Acts 

34. A Pattern of Racketeering Activity requires that a defendant commit two or more “predicate 
acts” (also called racketeering activities) that are related and connected in time. 

35. Here the “predicate acts” by the Defendants are wire fraud and robbery. 

Wire fraud 

36. Wire fraud under 18 U.S.C. § 1343 requires 

a. a scheme or artifice to defraud by means of false pretenses, representations or 
promises (scheme includes half-truths, concealment of material facts, and deceit); 

b. causing such misrepresentations to be transmitted or making a communication in 
furtherance of the scheme by wire, radio or television communication in interstate 
or foreign commerce; and 

c. intentionally devising, participating in, or abetting such a scheme, which is 
inferred by a person’s pattern of conduct and the nature of the scheme. 

37. The purpose of the wire fraud statute is to protect businesses and property. 
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38. Plaintiff had a property interest in the attorney work product document, which was a product 
of his business as an attorney. He also had property and privacy interests in his iCloud and 
personal computer. 

39. Bolger, aided and abetted by Schafer and, on information and belief, Jane Doe(s), falsely and 
intentionally depicted the attorney work product as a “Media Release,” which inferred it had 
been submitted to news organizations, and, therefore, Plaintiff had volitionally made it a 
public document. (Ex. D, ( J[ 2; Ex. E, at pp. 9, 17, 18, 19). 

40. Bolger’s falsehood amounted to perjury in her January 12, 2015, affirmation, Ex. D, ( J[ 2. 

41. Bolger’s fraud or scheme, aided and abetted by Schafer and, on information and belief, Jane 
Doe(s), was to deceive viewers of the N.Y. Supreme Court case on the publicly available 
NYSCEF website into believing that Plaintiffs business and the services it provided, both 
legal and business, were inept because they not only made confidential and privilege 
information public but actually released such to the press. 

42. As the lead attorney on the case, Bolger intentionally devised the scheme while Schafer and, 
on information and belief, Jane Doe(s) intentionally participated and abetted the scheme. 

43. Bolger and Schafer communicated the fraud over the wire five times by transmitting Bolger’s 
January 12, 2015, affirmation (Ex. D) and memorandum of law (Ex. E), and her February 3, 
2015, affirmation (Ex. B), her memorandum of law (Ex. F) and Schafer’s affidavit (Ex. C). 

Robbery 

44. On information and belief, Bolger, Schafer and Jane Doe(s) used the hacking technique 
referred to as “brute force” to gain access to Plaintiffs iCloud. 

45. Robbery requires the use or threat of force, but in the modern electronic-world, guns and 
baseball bats are archaic when it comes to stealing valuable information through the Internet. 
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Today the surrogate for the old use of physical force is the hacking technique of using a 
computer to hit a protected website with an electronically rapid succession of different codes 
until the right one is found—“brute force cracking.” 

46. Bolger admits accessing Plaintiffs iCloud once on December 30, 2014, and on at least two 
occasions thereafter. (Ex. B at ( J[ ( J[ 2-4). 

47. Schafer admits accessing Plaintiffs iCloud once on December 30, 2014, and again on 
January 7, 2015. (Ex. C at H 2-4). 

48. Bolger, Schafer and, on information and belief, Jane Doe(s) most likely forced their way into 
the iCloud at some point in time and left the front door open for future theft by stripping it of 
its access codes. Or they forced their way in each time they accessed the iCloud in order to 
steal private and confidential information. 

Two or more predicate acts of wire fraud and robbery 

49. The RICO pattern of racketeering activity requires the commission of at least two predicates. 

50. As alleged above ( J[, Bolger and Schafer committed five predicate acts of wire fraud. 

51. As alleged above, Bolger, Schafer and, on information and belief, Jane Doe(s) have 
committed at least two predicate acts of robbery. 

Predicate acts are related and “open ” in time. 

52. “Predicate acts” are considered related under RICO when they have the same purpose, 
participants, targets and method of commission. 

53. The predicate acts of robbery had the purpose to obtain privileged and confidential 
information that could be used to disparage Plaintiffs business, its products and services. 

54. The predicate acts of wire fraud had the same purpose that by falsely depicting the attorney 
work product as a public press release, such would disparage Plaintiffs business and the 
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products and services it provides. The participants are the same—Defendants; the target is 
the same—Plaintiff. Further, Bolger, Schafer and, on information and belief, Jane Doe(s) 
used the same method of hacking and theft in aiding and abetting Bolger’s scheme. 

55. The predicate acts by Defendants are of an “open” nature. 

56. It became evident from Bolger’s first motion to dismiss the N.Y. Supreme Court case on 
August 29, 2014, that her team was trolling the Internet for information on Plaintiff’s 
business. 

57. On information and belief, Bolger’s team continues trolling the Internet for information on 
Plaintiff’s business and continues to try to hack into Plaintiffs iCloud or personal computer 
to obtain any new information stored there, so as to further harm Plaintiffs business and its 
services and products. 

58. As a result, the iCloud and personal computer security have been increased through costly 
measures. 

The Prohibited RICO 18 U.S.C. § 1962(c) Activity 

59. 18 U.S.C. § 1962(c) declares and identifies the conduct under RICO that is illegal in which 

Bolger, Schafer and, on information and belief, Jane Doe(s) have been and are engaging: 

It shall be unlawful for any person employed by or associated with any enterprise 
engaged in, or the activities of which affect, interstate or foreign commerce, to 
conduct or participate, directly or indirectly, in the conduct of such enterprise’s 
affairs through a pattern of racketeering activity .... 

60. To violate RICO, the Defendants are required to play some part in conducting, participating 
or directing the affairs of the Enterprise in which they function. 

61. The function of the Enterprise (Levine Sullivan Koch & Schulz, LLP) is to engage in 
litigation in state and federal courts on behalf of its clients. 
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62. Bolger is a partner in the Enterprise who makes litigation decisions in the cases on which she 
is working and directs associates, paralegals and others employed or retained by the 
Enterprise to carry out the affairs of the Enterprise. 

63. Schafer is an associate of the Enterprise who contributes to litigation decisions and carries 
out the directives of Bolger. Schafer also directs other associates, paralegals and others 
employed or retained by the Enterprise to carry out the affairs of the Enterprise. 

64. On information and belief, Jane Doe(s) are retained by the Enterprise or provided by the 
Murdoch organization to contribute to the means for carrying out litigation decisions and to 
participate in effecting those decisions whether on cases in general or just the N.Y. Supreme 
Court case. 

65. Bolger, Schafer and, on information and belief, Jane Doe(s) take part in the conduct of the 
Enterprise by knowingly implementing decisions as well as making them. 

66. Bolger, Schafer and, on information and belief, Jane Doe(s) used their positions of authority 
and influence in the Enterprise to steal the attorney work product from Plaintiffs iCloud or 
his personal computer. 

67. Bolger and Schafer used their positions of authority and influence in the Enterprise to carry 
out Bolger’s fraudulent scheme by falsely depicting the privileged attorney work product as a 
press release—a public document. 

68. Bolger and Schafer used their positions of authority and influence in the Enterprise to 
transmit the document to the court’s website where it would be viewed by the public-at-large; 
thereby, harming Plaintiffs business by falsely depicting his business as incompetent, its 
services as inept and its products deficient. 
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69. The Defendants were motivated to maintain their income and positions in or with the 
Enterprise. 

III. Trespass to chattel under New York State law 

70. Bolger, Schafer and, on information and belief, Jane Doe(s) interfered with the exclusive 
right of possession of the attorney work product of Plaintiffs business by, on information 
and belief, copying it from Plaintiffs iCloud. 

71. Bolger, Schafer and, on information and belief, Jane Doe(s) did so intentionally and without 
Plaintiffs consent. 

72. Bolger, Schafer and, on information and belief, Jane Doe(s) knew about the iCloud and that it 
was protected by security codes; therefore, on information and belief, they concluded that it 
contained privileged and confidential digital information which could be used to injure 
Plaintiff’s business and disparage the services and products it offers. 

73. The digital information on the iCloud was chattel owned by Plaintiff’s business. 

74. Without Plaintiffs authorization. Defendants electronically bulldozed through the borders of 
Plaintiffs iCloud for the purpose of accessing its stored information. 

75. The method of breaching the security codes was propelled by Bolger, Schafer and, on 
information and belief, Jane Doe(s) in order to make electronic contact with the digital 
information of Plaintiff s business by viewing it, copying it and/or downloading it. 

76. On information and belief, Defendants knew that such interference was substantially certain 
to result when they illegally accessed Plaintiffs iCloud. 

77. Bolger and Schafer decided to use the digital information obtained to not only harm 
Plaintiffs business and disparage its services and products but also to intimidate Plaintiff 
into relinquishing his role as a men’s rights advocate. 
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78. Bolger and Schafer sent Plaintiff the message that if he persisted in fighting for the rights of 
men in the courts, they would destroy his business. They would publish out of context and 
falsely depict more of the stolen information and engage in more hacking of his iCloud. In 
effect, they were telling him—“resistance is futile, you will be assimilated” to our misandry 
beliefs or your business will be beheaded. 

79. Such is Coercion in the second degree under N.Y. Penal Law § 135.60(5), since their 
possession of much, if not all, of Plaintiff s personal and business data on the iCloud 
amounts to a continuing threat to expose secrets or publicize asserted facts, whether true or 
false, tending to subject Plaintiff and his business to hatred, contempt or ridicule. 

IY. Injurious Falsehood 

80. Injurious falsehood requires (1) intentional publication, (2) of false information about a 
person’s property, (3) done maliciously (common-law malice) or in reckless disregard for the 
truth or falsity, (4) a reasonably prudent person would or should anticipate that damage to 
another will naturally flow there from, and (5) results in loss measured by special damages. 

81. Bolger and Schafer intentionally published Plaintiffs attorney work product by placing it on 
the NYSCEF website, which is available to the public. 

82. Bolger, aided and abetted by Schafer, falsely depicted the attorney work product, which was 
the property and product of Plaintiffs business, as a “Media Release” that had been 
submitted to news organizations. 

83. Bolger, aided and abetted by Schafer, made a fraudulent, malicious and known to be false 
statement with the intention of impairing Plaintiffs business product. 

84. Bolger and Schafer as lawyers experienced in representing media news organizations had to 
know that the document was not a press release but an attorney work product given its 
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length, contingent questions and possible answers to news media inquiries during litigation 
of the N.Y. Supreme Court case. 

85. Malice or at the very least reckless disregard is evinced by Bolger, aided and abetted by 
Schafer, changing the title of the attorney work product from “Responses to Media” to 
“Media Release.” (Ex D, Bolger affirmation at C J[ 2, Jan. 12, 2015). 

86. It is enough for the injurious falsehood cause of action if the falsehood charged was 
intentionally uttered and did in fact cause the plaintiff to suffer actual damage in his 
economic or legal relationships. 

87. As a result of Bolger, aided and abetted by Schafer, falsely depicting the attorney work 
product as a media release and publishing it as such, Plaintiffs legal and business clients 
have dried up. 

88. It is up to the triers of the facts to determine whether the loss is to be attributed to the false 
attribution by Bolger, aided and abetted by Schafer. 

89. One long term client who paid an annual retainer of $1,000 a year has canceled his legal and 
business relationship with Plaintiff as a result of Bolger and Schafer’s actions. 

90. Plaintiff has incurred expenses in bringing this action, beginning with the $400 filing fee, in 
order to counteract Bolger and Schafer’s publication and as a reasonable effort to minimize 
damages by showing that Bolger and Schafer falsely depicted the attorney work product as a 
publicly available press release so as to disparage Plaintiffs business product. 

Y. Violation of Attorney Work Product Privilege 

91. The U.S. Supreme Court has held that the phrase “work product” embraces such items as 
“interviews, statements, memoranda, correspondence, briefs, mental impressions, personal 
beliefs, and countless other tangible and intangible ways” conducted, prepared or held by 
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an attorney. Hickman v. Taylor , 329 U.S. 495, 511 (1947). 

92. New York has accepted the definition of work product set forth in Hickman in determining 
the scope of subsection CPLR 3101(c) (see, e.g., 3A Weinstein-Kom-Miller, N.Y. Civil Prac. 
at^ 3101.44, .47; Warren v. New York City Trans. Auth., 34 A.D.2d 749 (1st Dept. 1970); 
Babcock v. Jackson , 40 Misc.2d 757 (N.Y. Sup. 1963). 

93. Documents within CPLR 3101(c) include mental impressions and personal beliefs held by an 
attorney relating to litigation. Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C., 191 
Misc. 2d 154, 159 (N.Y. Sup. 2002). 

94. CPLR 3101(c) recognizes the sanctity of the lawyer’s mental impressions and strategic 
analyses. 3A Weinstein, N.Y. Civil Prac. ( | 3101.42. 

95. Bolger and Schafer, however, do not. It’s winning by any means for them. 

96. The attorney work product document was drafted during litigation in the N.Y. Supreme 
Court case and includes mental impressions of the Plaintiff attorney. 

97. The attorney work product document lists possible answers to possible questions asked by 
the news media concerning the litigation. 

98. An attorney’s answers to possible questions from the news media are very much a part of an 
attorney’s litigation strategy. 

99. Just because the words in the hacked document were memorialized in a draft instead of 
memorized, does not mean they were or would have been communicated to the press or that 
the work product privilege was waived. In fact, the document was not presented to the press 
and not presented to anyone other than Plaintiff until Bolger, Schafer and, on information and 
belief, Jane Doe(s) stole it. 
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100. “Here [was] simply an attempt, without purported necessity or justification, to [exploit] 


written statements, private memoranda and personal recollections prepared or formed by an 
adverse party’s counsel in the course of his legal duties. . . . Not even the most liberal of . . . 
theories can justify unwarranted inquiries into the files and the mental impressions of an 
attorney.” Hickman v. Taylor , 329 U.S. 495, 510. 

Injury and Damages 

101. Plaintiff’s business is that of providing legal and business consulting products and 
services. 

102. Bolger, Schafer and, on information and belief, Jane Doe(s)’ hacking of Plaintiff s iCloud 
or his personal computer has required Plaintiff to institute costly additional security measures 
to protect against these Russian-like criminals of the Internet. 

103. Bolger and Schafer making available to the public Plaintiffs attorney work product has, 
as Bolger and Schafer intended, nearly destroyed Plaintiffs business because whenever a 
client hires him for litigation services the opposing counsel will enlist the work product 
stolen by Bolger, Schafer or, on information and belief, Jane Doe(s) to use ad hominem 
attacks against Plaintiff, his business and its products and services. No client will pay for an 
attorney to defend himself rather than his client before a court. 

104. Further, Bolger and Schafer are now sitting on a mass of private and confidential 
personal and business information that they can use at will to engage in ad hominem attacks 
against Plaintiff and his business in other cases in which they are involved, or provide the 
data to attorneys in cases they are not involved with, or provide the data to the many news 
media clients that they represent, especially Murdoch newspapers. Such amounts to a clear 
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intimidation that Plaintiff dare not exercise his First Amendment rights under the U.S. 
Constitution unless it conforms to their misandry beliefs. 

105. Plaintiff, therefore, seeks economic damages for the near complete destruction of his 
business in the amount of $500,000. 

106. Under civil RICO, Plaintiff requests a trebling of those damages to $1.5 million. 

107. Plaintiff also seeks punitive damages under the trespass to chattel and injurious falsehood 
actions in the amount of $2 million. 

Relief Sought 

108. In addition to the above cited damages, Plaintiff requests that this Court order (1) Bolger, 
Schafer and, on information and belief, Jane Doe(s) to turn over to Plaintiff all paper and 
digital copies of the attorney work product and any other material obtained from the 
Plaintiffs iCloud or personal computer that they are in possession or control of; (2) Bolger, 
Schafer and, on information and belief, Jane Doe(s) to identify all the persons, including 
legal entities, involved in obtaining the attorney work product; (3) Bolger, Schafer and, on 
information and belief, Jane Doe(s) be prohibited from publicizing the attorney work product 
and any other materials they obtained from the Plaintiffs iCloud or personal computer; (4) 
Bolger, Schafer and, on information and belief, Jane Doe(s) inform the Court of any other 
person that to their knowledge has copies of any data obtained from Plaintiffs iCloud or 
personal computer; and such other and further relief as may to this Court seem just and 
proper. 

Subject Matter Jurisdiction 

109. This Court has subject matter jurisdiction because this action rests on federal questions 
under the Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030 et al. and the civil 


17 



enforcement provisions of the Racketeer Influenced and Corrupt Organizations Act 18 
U.S.C. §§1961-68. 

110. This Court has subject matter jurisdiction over the New York State actions for trespass to 
chattel and injurious falsehoods under its pendent jurisdiction. 

Personal Jurisdiction 

111. This Court has personal jurisdiction over each defendant under Fed. R. Civ. P. 4(k)(l)(A) 
because each defendant is subject to personal jurisdiction in the New York State courts and 
has minimum contacts with the State; or under Fed. R. Civ. P. 4(k)(2), because each 
defendant has minimum contacts with the United States; or under 18 U.S.C. § 1965(b) or (d) 
of the RICO statute. 

Venue 

112. Venue is proper in this Court under 18 U.S.C. 1965(a) for each defendant because each 
defendant resides, is found, has an agent, or transacts affairs in this district. 

113. In the alternative, venue is proper in this Court under 28 U.S.C. § 1391(b)(2) because a 
substantial part of the events that gave rise to the claims against each defendant occurred and 
are occurring in this forum. 

114. In the alternative, venue is proper in this Court under 18 U.S.C. 1965(b) in order to serve 
the ends of justice because at least one of the defendants satisfies at least one of the above 
venue requirements. 

Dated: December 20, 2016 Respectfully, 

New York, N.Y. s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97 @ gsb.columbia.edu 
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WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


January 31, 2017 Josc P h L - Francoeur 

212.915.5638 (Direct) 
Joseph. Francoeur@.wilsonelser. com 


Via ECF 

Hon. Vernon S. Broderick 

United States District Judge 

United States District Court 

Southern District of New York 

Thurgood Marshall United States Courthouse 

40 Foley Square, Room 415 

New York, NY 10007 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No, : l:16-cv-Q9800 


Dear Judge Broderick: 

We represent Defendants Katherine M. Bolger and Matthew L. Schafer (“Defendants”) in 
the above-referenced action. Per Rule 4. A. of your Honor’s Individual Rules and Practices, 
Defendants request a pre-motion conference and leave to move to dismiss the Complaint of 
Plaintiff Roy Den Hollander (“Plaintiff” or “Hollander”) pursuant to Fed. R. Civ. Pro. 12(b)(6). 

A. Background. Plaintiff Roy Den Hollander is a serial litigant who previously has 
been reminded of his Rule 11 obligations by the Second Circuit. See Hollander v. Members of 
Bd. of Regents ofUniv. ofN.Y., 524 F. App’x 727, 730 (2d Cir. 2013) (“Before again invoking 
his feminism-as-religion thesis in support of an Establishment Clause claim, we expect [Plaintiff] 
to consider carefully whether his conduct passes muster under Rule 11.”). Hollander has filed 
the instant case against the lawyers (Ms. Bolger and Mr. Schafer) who represented his former 
opponents in a New York state court proceeding that he recently lost. 

In the prior state court action, Hollander v. Shepherd, et al. Index No. 152656/2014 (Sup. 
Ct. N.Y. Cnty.) (the “ Shepherd Action”), Hollander sued certain Australian newspapers, 
represented by Ms. Bolger and Mr. Schafer, alleging that the newspapers injured him by 
publishing articles describing his attempts to establish a “men’s rights” course at an Australian 
university. Defendants are lawyers who specialize in media and First Amendment law. In the 
course of representing the defendants in the Shepherd Action, Mr. Schafer conducted a Google 
search and discovered a publicly available website maintained by Hollander that included a 
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document about the Shepherd case entitled “Responses to Media” (the “Document”). A copy of 
that Document was included as an exhibit in opposition to Hollander’s motion for “an immediate 
trial” that was filed on January 12, 2015. Id, Dkt. Nos. 69-71. 

The next day, Hollander filed an order to show cause alleging that Defendants’ viewing 
of the Document amounted to various violations of criminal and civil statutes—including illegal 
“hacking” under the Computer Fraud and Abuse Act (“CFFA”). Id, Dkt. No. 73. Judge Peter 
Moulton refused to sign the order to show cause. Id, Dkt. No. 99. Plaintiff next filed a motion 
“requiring defendants to withdraw illegally obtained document” (the “Motion to Withdraw”), 
claiming that Defendants hacked his computer and then tried to cover-up the alleged hacking by 
describing the “Responses to Media” document as a “Media Response”. 

Defendants responded by submitting evidence that the website was public, including 
screenshots of the publicly available website as well as affidavits from Ms. Bolger and Mr. 
Schafer explaining how they accessed the Document (the “Affidavits”). On January 11, 2016, 
Justice Schecter, after full briefing and oral argument, dismissed Hollander’s lawsuit and further 
denied Hollander’s Motion to Withdraw finding “[tjhere is no basis for granting the relief 
sought.” Id., Dkt. Nos. 119-20. Hollander appealed the order dismissing his case, but did not 
appeal the denial of his Motion to Withdraw. On August 25, 2016 , his entire appeal was 
dismissed by the First Department for violating a court order, which the New York Court of 
Appeals affirmed. Hollander v. Shepherd, et al., Mo. No. 2016-942 (N.Y. Nov. 2, 2016). 

A. The Complaint. Hollander filed this lawsuit seeking to relitigate in federal court 
his already-rejected “hacking” and fraud allegations. Hollander asserts meritless claims against 
Defendants for alleged violations of the CFAA, Racketeer Influenced and Corrupt Organizations 
Act (“RICO”), trespass to chattel, injurious falsehood, and violation of attorney work product. 

B. Basis for Defendants’ Motion. First, this lawsuit is barred by collateral estoppel 
because Hollander has already litigated—and lost—the very same issue in the Shepherd Action. 
“The doctrine of collateral estoppel. . . prevents relitigation of an issue which is identical to one 
necessarily decided in a prior action,” whether in state court or federal court, “and which the 
parties were afforded a full and fair opportunity to contest.” Polur v. Raffe, 912 F.2d 52, 55 (2d 
Cir. 1990). Here, Justice Schecter—after full briefing and oral argument—has already decided 
that the same arguments Hollander has re-packaged here have “no basis.” Hollander is, 
therefore, collaterally estopped from bring this action. 

In addition, Hollander’s claims must be dismissed because he has not and cannot 
plausibly allege that Defendants engaged in the central act of wrongdoing that informs his 
complaint—the “hack” of Hollander’s “iCloud” or computer. It is well established that “[i]f the 
allegations of a complaint are contradicted by documents made a part thereof, the document 
controls and the court need not accept as true the allegations of the complaint.” Weston Funding, 
LLC v. Consorcio G Grupo Dina, S.A. de C.V, 451 F. Supp. 2d 585, 587 (S.D.N.Y, 2006. Here, 
Plaintiff pleads that Ms. Bolger and Mr. Schafer “admitted ‘accessing’ Plaintiff’s iCloud” and he 
bases that claim on the Affidavits. But the very paragraphs Plaintiff cites directly contradict the 
allegations as the Affidavits state that the websites were publicly available and no password was 
required to visit them. Indeed, Flollander purposely omitted the two exhibits that were originally 
attached to Mr. Schafer’s affidavit and that prove the Document was publically available - the 
screenshot of Plaintiff s publicly accessible website as visited by Mr. Schafer on December 30, 
2014 (Ex. 1) and the screenshot of the Google-cache version of how the website appeared on 
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January 3, 2015. Moreover, Hollander offers no other “factual content that allows the court to 
draw the reasonable inference that the defendant is liable for the misconduct alleged,” as 
required by Iqbal v. Twombly, 556 U.S. 662, 678 (2009). He offers only speculation that the 
defendants “most likely stole the attorney work product from the iCloud, but that does not rule 
out that they stole if from Plaintiffs personal computer without authorization.” Compl. ^ 7. 

Finally, each of Hollander’s claims fail on their merits as a matter of law. Briefly, as to 
his CFAA claim, Hollander fails to plead a cognizable loss. In re Doubleclick Inc. Privacy 
Litig,, 154 F. Supp. 2d 497, 523 (S.D.N.Y, 2001). Moreover, accessing a publicly available 
website cannot form the basis of a CFAA claim. Orbit One Commc ’ns, Inc. v. Numerex Corp ., 
692 F. Supp. 2d 373, 385 (S.D.N.Y. 2010). As to his RICO claims, the two predicate acts are not 
well pleaded. The first, wire fraud for filing a document “falsely” characterizing another 
document in court filings fails because litigation activities cannot form the basis of wire fraud as 
a RICO predicate act. See FindTheBest.com, Inc. v Lumen View Tech. LLC, 20 F. Supp. 3d 451, 
460 (S.D.N.Y. 2014). As to the second, robbery, Hollander has failed to show how hacking— 
which involves neither physical force let alone force in the presence of the victim—constitutes 
robbery under New York law. See, e.g.. People v. Flynn, 123 Misc. 2d 1021, 1024 (Sup. Ct. 

N.Y. Cnty. 1984). Next, Hollander cannot plead a trespass claim for hacking because he has not, 
and cannot, plead actual injury to his claimed property interest in the “iCloud.” Twin Sec., Inc. v 
Advocate & Lichtenstein, LLP, 113 A.D.3,d 565, 565-66 (1st Dep’t 2014). The injurious 
falsehood claim fails as the sine qua non of such a claim is falsity, but Hollander points to no 
material falsehood. Newport Serv. & Leasing, Inc. v Meadowbrook Distrib. Corp., 18 A.D.3d 
454, 455 (2nd Dep’t 2005). Under New York law, the litigation privilege bars defamation-type 
claims against parties and their attorneys for the statements made during the course of a 
litigation. See Singh v HSBC Bank USA, 200 F. Supp. 2d 338, 340 (S.D.N.Y. 2002). The claim 
for violation for attorney work product fails because the Court of Appeals has rejected the claim 
as not cognizable in New York. Madden v. Creative Servs. 84 NY2d 738, 741 (1995). For all 
these reasons, this case should be dismissed. 

C. Request for Stay. Defendants also request a stay of discovery pending the pre¬ 
motion conference. Stays are appropriate where proposed motion to dismiss “appear to have 
substantial grounds,” discovery would be burdensome, and the opposing party would not be 
unfairly prejudiced. Am. Fedn of Musicians & Employers’ Pension Fund v. Ail. Recording 
Corp., No. 1:15-CV-6267-GHW, 2016 WL 2641122, at *1 (S.D.N.Y. Jan. 8, 2016). Here, 
Defendants have extremely strong arguments to dispose of this harassing litigation at the 
pleading stage. Defendants should not be forced to undergo onerous discovery at the hands of a 
vexatious plaintiff while the motion is pending, and Hollander will not be prejudiced by a stay. 

We thank the Court for its time and attention to this matter. 

Respectfu 11 yjuhiTTlT>ed, 

WILSON ELSER MOSKO#Z BtfELMAN & DICKER LLP 


Franco eur 
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cc: via ECF and email 

Roy Den Hollander, Esq. 

545 East 14 th Street, 10D 
New York, New York 10009 
(917) 687-0652 

rdenhollander97@esb.columbia.edu 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 


February 3, 2017 

By ECF 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


l:16-cv-09800-VSB Hollander v. Bolger et al. 

Response to defense attorney Joseph L. Francoeur’s letter for a pre-motion conference 

Dear Hon. Judge Broderick: 

I am an attorney admitted to this Court and representing myself in this action against the 
defendants. This letter is in response to defense attorney Joseph L. Francoeur’s January 31, 
2017, letter requesting a pre-motion conference for a motion to dismiss. 

First , can’t these defense attorneys get over their addiction to ad hominem attacks and 
invented accusatory dissemblings? I previously worked as an associate for a defense firm, 
Cravath, Swaine & Moore, and they never engaged in such prevaricating and dissembling 
garbage as Francoeur. For example, Francoeur writes or infers: 

[Plaintiff is] “a serial litigant,” [well so is the ACLU]; 

“Rule 11” [sanctions were threatened against Plaintiff by the Second Circuit, what does 
that have to do with this case?]; 

[Plaintiffs] “attempts to establish a ‘men’s rights’ course,” [actually a program of eight 
courses created by various professors that was approved by a university until the 
Pravda Correct press demonized every one involved]; 

“Judge Peter Moulton refused to sign [Plaintiffs] order to show cause,” [but Judge 
Moulton did rule that the motion could be brought by noticed, and it was]; 

[Plaintiff] “violated] a court order,” [Plaintiff, semi-retired, could not afford the printing 
costs for 400 pages of irrelevant documents filed by Francoeur’s clients]; 

[Plaintiff is] “seeking to relitigate . . . rejected fraud allegations,” [the fraud allegations in 
this case are different, as is the fraud that Francoeur is trying to perpetrate with 
his pre-motion letter]; 

[Plaintiff] “purposely omitted the two exhibits,” [see below for exposure of this 
Francoeur fraud]; 



[Plaintiff is engaged in] “harassing litigation,” [Plaintiff has a First Amendment right to 
go to court against those who violate his rights]; and 
[He is a] “vexatious plaintiff,” [typical modem-day name calling]. 

Oh well. I’m not going to open a Twitter account to expose Francoeur’s falsehoods, 
prevarications and dissemblings. I’ll just ignore his calumny until my opposition to his motion 
to dismiss. 

Second , can’t these defense attorneys refrain from cheating by violating the spirit of a 
court’s rules? Here Francoeur refers to two exhibits: “the screenshot of Plaintiffs publicly 
accessible website as visited by Mr. Schafer on December 30, 2014 (Ex. 1) and the screenshot of 
the Google-cache version of how the website appeared on January 3, 2015.” Exhibits are not 
permitted in a pre-motion conference letter, but Francoeur is trying to create a fraudulent image 
in the Court’s mind based solely on his dissembling description of the two documents. It’s the 
perfect dissemblance because the Court cannot view the documents itself to realize Francoeur’s 
trick. 


Here’s the deceit in this trick by Francoeur. The Complaint at ]J 8 alleges that once the 
defendants broke into the iCloud “they stripped the access codes thereby making it viewable to 
them and the public at any time.” Without the access codes, the website became public, so of 
course the defendants were then able to obtain a screenshot and a Google-cache version. In that 
sense, Francoeur actually got a fact right, since it admits his clients’ hacking—they hacked in 
and then stripped the codes to make the iCloud public. Without the two documents, however, 
the Court is not able to see through Francoeur’s subterfuge. 

As far as the facts go, Francoeur is clearly trying to create an alternate reality to support 
his disingenuous arguments. He never refers to all the materials that the defendants stole from 
the iCloud—actually, they probably downloaded the entire site, but their law firm refuses to say. 
He only refers to one, calling it a “document about” the N.Y. Supreme Court case. The 
prevarication here is that the document was an attorney work product —big difference. 

Finally to the merits . 

Collateral estoppel requires that “‘(1) the identical issue was raised in a previous 
proceeding; (2) the issue was actually litigated and decided in the previous proceeding; (3) the 
party had a full and fair opportunity to litigate the issue; and (4) the resolution of the issue was 
necessary to support a valid and final judgment on the merits. ’” Ball v. A. O. Smith Corp. , 451 
F.3d 66, 69 (2d Cir. 2006)(quoting Purdy v. Zeldes, 337 F.3d 253, 258 & n.5 (2d Cir. 2003)); 
accord Uzdavines v. Weeks Marine, Inc., 418 F.3d 138, 146 (2d Cir. 2005); Mangel Characters, 
Inc. v. Simon, 310 F.3d 280, 288-89 (2d Cir. 2002). 

The Supreme Court has held that for collateral estoppel to apply the “question expressly 
and definitely presented in this suit is the same as that definitely and actually litigated and 
adjudged” previously. Montana v. United States, 440 U.S. 147, 157 (1979[(quoting United 
States v. Moser, 266 U.S. 236, 242 (1924)). Similarity of issues is not enough—the issue in the 
current case must be the precise and identical issue that was decided in the prior action. Fund 
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for Animals v. Lujan, 962 F.2d 1391, 1399 (9th Cir. 1992). Collateral estoppel applies only to 
issues directly litigated—“not what might have been thus litigated and determined.” United 
States v. International Bldg. Co., 345 U.S. 502, 505 (1953)(quoting Cromwell v. County of Sac, 
94 U.S. 351,352 (1876)). 

The Racketeer Influenced and Corrupt Organizations Act, trespass to chattel, injurious 
falsehood, and violation of attorney work product were never even raised in the N.Y. Supreme 
Court in regards to the defendants’ hacking of plaintiffs iCloud. As for the Computer Fraud and 
Abuse Act of 1986, 18 U.S.C. § 1030(a)(2)(C), it was mentioned once in the papers and never 
argued during the short back and forth in front of the Justice over the plaintiffs motion. 

Thank you for your time. 


Dated: February 3, 2017 

New York, New York 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

March 24, 2017 


Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, N.Y. 10007 


Hollander v. Bolger etal., l:16-cv-09800 

Dear Hon. Judge Broderick: 

I am the attorney and plaintiff in the above captioned action. 

On March 24, 2017,1 filed an amended complaint (First Amended Complaint) pursuant 
to Fed. R. Civ. P. 15 (a)(1)(B) as a matter of course since defendants have not yet filed their 
motion to dismiss under Rule 12(b)(6). 

The First Amended Complaint basically adds a copyright infringement action under 17 
U.S.C. § 501, a replevin action under New York State law, and requests the Court refer the two 
attorney defendants to the Disciplinary Committee of the N.Y. Supreme Court of the Appellate 
Division First Judicial Department for violating N.Y. Professional Misconduct Rule 4.1. 

Your Honor previously scheduled a pre-motion conference for April 7, 2017, at 3:30 pm 
in response to defendants’ letter that they intended to file a motion to dismiss under Rule 
12(b)(6). 

Thank you for your time. 


Respectfully, 

s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


Copy via ECF to Defense attorney Joseph F. Francoeur 



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

----- --- — x 

Roy Den Hollander, Docket No. 16-cv-9800 

(VSB) (ECF) 

Plaintiff, 

FIRST AMENDED 
COMPLAINT 

-against- 

Katherine M. Bolger, Jury Trial Requested 

Matthew L. Schafer, and 

Jane Doe(s), 

Defendants. 

----- X 

1. This action alleges that the above named defendants (“Defendants”) violated the following 
laws and rules of conduct: 

a. The Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030(a)(2)(C), by 
intentionally accessing without Plaintiffs authorization a computer or computers 
used in interstate or foreign commerce, obtaining information there from, and 
causing loss to Plaintiffs law and consulting business. 

b. The civil Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1961 
et seq., (“RICO”) by engaging in wire fraud, 18 U.S.C. 1343, and robbery—theft 
of computer related material that violated N.Y. Penal Code § 156.30, which is a 
Class E felony. 

c. The Copyright Act of 1976, 17 U.S.C. § 101 et seq., by copying, distributing, and 
displaying an unpublished attorney work product fixed in tangible form by 


Plaintiff without his authorization. 





d. Trespass to chattel under New York State law by interfering with the personal 
property of Plaintiff’s law and consulting business, which was electronically 
stored information. 

e. Injurious falsehood under New York State law by making available to the public a 
knowingly false representation about Plaintiffs business product. 

f. Replevin under New York State law by Defendants continuing to wrongfully 
retain copies—paper or digital—of business and personal information belonging 
to Plaintiff, which was stolen from a computer or iCloud used by Plaintiff for 
business and personal reasons. 

g. For attorney defendants Katherine M. Bolger and Matthew L. Schafer, violation 
of the New York Rule of Professional Misconduct 4.1 by (1) knowingly making a 
false statement—perjury—to the New York State Supreme Court in the case 
Hollander v. Shepherd, etal., 152656/2014 (N.Y. Sup. Ct. 2014) that an attorney 
work product document of Plaintiff s business was a press release, and (2) 
violating N.Y. Penal Code 156.30 when they duplicated computer related material 
of Plaintiff s business without having any right to do so. 

Facts 

2. From 2014 to 2016, Plaintiff, a semi-retired attorney and business consultant residing in 
Manhattan (Ex. A, Plaintiffs Business Certificate), was suing on his own behalf the Rupert 
Murdoch newspaper company Advertiser Newspapers Pty. Ltd., which does business as The 
Advertiser-Messenger Sunday Mail newspaper in Australia. The Rupert Murdoch company 
was accused of injurious falsehood and interference with a prospective economic advantage 
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of Plaintiff’s business and was one of four defendants in Hollander v. Shepherd, et al. 
152656/2014 (N.Y. Sup. Ct. 2014). 

3. The two attorneys for Murdoch’s company and the other defendants were Defendants 
Katherine M. Bolger (“Bolger”) and Matthew L. Schafer (“Schafer”) who practice law in 
Manhattan for the firm of Levine Sullivan Koch & Schulz, LLP. 

4. On or after December 30, 2014, Bolger and Schafer stole an attorney work product document 
from Plaintiffs home computer, which is connected to the Internet. Or they hacked into 
Plaintiffs remote computer-server on the Internet, which also contained the document and 
required authorization codes for access, and stole the attorney work product document from 
there. Plaintiff uses the computer remote-server as an “iCloud” for business and personal 
purposes as well as his home computer for the same purposes. 

5. Bolger admitted “accessing” Plaintiffs iCloud on December 30, 2014, and on at least two 
other times until January 13, 2015. (Ex. B, Bolger affidavit in opposition to Plaintiffs 
motion to withdraw the document at 2-4, February 3, 2015). 

6. Schafer admitted “accessing” the iCloud on December 30, 2014, and January 7, 2015. (Ex. 

C, Schafer affidavit in opposition to Plaintiffs motion to withdraw the document at 2-4, 
February 3, 2015). 

7. Since both admitted accessing the iCloud on a number of occasions, they most likely stole 
the attorney work product document from the iCloud, but that does not rule out that they 
stole it from Plaintiffs home computer also without authorization. 

8. On information and belief, once Bolger and Schafer hacked into the iCloud, they stripped the 
access codes thereby making it viewable to them and the public at any time. This enabled 
them to scour the site at their convenience for Plaintiffs privileged statements, memoranda, 
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correspondence, drafts, mental impressions and personal views concerning the litigation in 
the N.Y. Supreme Court case against their clients and any other information on the iCloud. 

9. Bolger and Schafer either engaged in the hacking and theft on their own or had assistance 
from an unknown person or persons connected with them or the Murdoch organization 
(“Jane Doe(s)”). 

10. When Bolger, Schafer and Jane Doe(s) broke into the iCloud or Plaintiffs home computer 
without authorization they copied or downloaded the attorney work product that Bolger, 
aided and abetted by Schafer, submitted by wire to the electronic filing system of the N. Y. 
Supreme Court as Exhibit 1 in Bolger’s sworn affirmation of January 12, 2015. 1 (Ex. D, 
Bolger affirmation in opposition to Plaintiffs motion for trial on personal jurisdiction at ( J[ 2, 
Jan. 12, 2015). 

11. By communicating the attorney work product over the wire on three separate occasions to the 
N.Y. Supreme Court, they intentionally made the document public. (Hollander v. Shepherd, 
et al. 152656/2014, Dkt. No. 71 on January 12, 2015, Dkt. No. 106 on February 3, 2015, and 
Dkt. No. 114 on May 27, 2015). 

12. All electronic submissions to the N.Y. Supreme Court are available to the public at large 
without cost on the N.Y. Unified Court System WebCivil Supreme website. 
(https://iapps.courts.state.ny.us/webcivil/FCASMain). 

13. In her January 12, 2015, affirmation, Bolger admitted taking the document from Plaintiffs 
iCloud but intentionally lied that it was a “Media Release.” (Ex. D, Bolger affirmation in 
opposition to Plaintiffs motion for trial on personal jurisdiction at *][ 2). In her memorandum 
of law, she lied eight (8) times by referring to the document as a Media Release. (Ex. E, 

1 Plaintiff discovered the invasion of his iCloud or his home computer when he saw the privileged attorney work 

product on January 12, 2015, included in the Bolger Affirmation exhibits. 
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memorandum of law in opposition to Plaintiffs motion for trial on personal jurisdiction at 
pp. 9, 17, 18 (five times), 19, Jan. 12, 2015). 

14. By doing so, she intentionally made it appear to anyone viewing the court’s WebCivil 
Supreme website that Plaintiffs business and the criteria for its products and services do not 
consider that such private and privileged information should be protected, but rather, 
inconsistent with law practice standards, be turned into a press release for dissemination to 
the public. 

15. By defrauding the public into believing that Plaintiff’s business volitionally made public to 
the media such a detailed, confidential document during litigation that comprised an 
attorney’s mental impressions, views and contingency tactics; Bolger disparaged the ability 
of Plaintiff s business to keep privileged information private and protect confidences while 
creating the false impression that Plaintiffs business services are inept and downright 
harmful to its clients. 

16. On information and belief, Defendant Bolger, aided and abetted by Schafer, also 
communicated the attorney work product and her strategy of misrepresenting it as a “Media 
Release” over the wires to her clients in the N.Y. Supreme Court case. 

17. So how did Bolger, Schafer and Jane Doe(s) find Plaintiffs iCloud on the Internet? 

18. Bolger and Schafer admit finding a reference to the URL (Internet address) for Plaintiffs 
iCloud on the Columbia Business School Alumni Club of New York website. (Ex. F, Bolger 
memorandum of law in opposition to Plaintiffs motion to withdraw the document at 5, Feb. 
3, 2015). Plaintiff is a graduate of Columbia’s Business School, which is publicly available 
information. 

19. The Columbia Business School Alumni Club of New York website listed Plaintiffs 
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connection with the iCloud’s URL that stored the attorney work product. But that connection 
did not make Plaintiffs iCloud public because when the link was clicked, the notice came up 
“page not found,” since the iCloud was not available to the public. 

20. What it did, however, was tell Bolger, Schafer and Jane Doe(s) that there was a URL, which 
they most assuredly Googled but found that the iCloud was code protected. They then knew 
of an iCloud that Plaintiff intentionally kept private; therefore, it must contain confidential 
and privileged information that may be useful in employing their litigation tactic of personal 
destruction—demonizing the opposition. 

21. On information and belief, Defendants targeted this URL and broke into the iCloud by using 
“brute force cracking” 2 . Once inside, they most likely stripped the site of its access codes 
and eventually copied or downloaded everything from the iCloud such as attorney work 
product documents, attorney client privileged communications, financial information, 
security codes, writings, ideas, contacts, photos, music, videos, emails—all the business and 
personal information that Plaintiff kept protected in his iCloud. 

22. Defendants may have also illegally accessed Plaintiffs home computer that is connected to 
the Internet and also contained the attorney work product document along with other 
business and personal information. 

23. Bolger and Schafer refused to say what exactly was copied or downloaded from Plaintiffs 
iCloud or his home computer, other than the attorney work product document. On 
information and belief, Defendants also copied or download all or much of the information 
that was on Plaintiffs iCloud or his home computer. 

2 “Brute force cracking” is a trial and error method used by application programs to decode encrypted data such as 
passwords or Data Encryption Standard keys through an exhaustive repetitive effort rather than employing 
intellectual strategies that trick a person into revealing his access codes, which is what was used against Clinton’s 
Campaign Chairman John Podesta. 
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24. On information and belief, Defendants will eventually do a WikiLeaks type release of all the 
material they hacked so as to allow the Murdoch newspaper to spin the data into further 
harming Plaintiffs law and consulting business and disparaging its products and services. 

25. Defendants hacking and theft violated the following New York State criminal statutes in 
addition to the civil causes of action on which this case is based: 

a. Unauthorized use of a computer, N.Y. Penal Code § 156.05, knowingly accessing a 
computer without authorization, class A misdemeanor; 

b. Computer trespass, N.Y. Penal Code § 156.10, knowingly accessing a computer without 
authorization and knowingly gaining access to computer material, class E felony; 

c. Unlawful duplication of computer related material in the first degree 156.30 when having 
no right to do so, a person copies, reproduces or duplicates in any manner any computer 
data and thereby intentionally and wrongfully deprives an owner thereof an economic 
value or benefit in excess of two thousand five hundred dollars; and 

d. Coercion in the second degree under N.Y. Penal Law § 135.60(5), since Defendants 
possession of Plaintiff s personal and business data from his iCloud or home computer 
amounts to a continuing threat to expose secrets or publicize asserted facts, whether true 
or false, tending to subject Plaintiff’s business to hatred, contempt or ridicule. Class A 
misdemeanor. 

Causes of Action 

I. The Computer Fraud and Abuse Act of 1986,18 U.S.C. § 1030(a)(2)(C) 

26. Bolger, Schafer and, on information and belief Jane Doe(s), violated 18 U.S.C. 

§ 1030(a)(2)(C), by intentionally accessing Plaintiffs protected iCloud or his home computer 
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without authorization and stealing the attorney work product and, on information and belief, 
other data from either of those protected computers. 

27. Both computers were used in or affected interstate commerce. Plaintiff used the iCloud and 
his home computer for his law and consulting business, which crossed state lines. 

28. When Plaintiff saw on January 12, 2015, that his attorney work product had been made 
public by Bolger on the WebCivil Supreme website, he immediately set out to determine how 
she obtained the document. 

29. After extensive searching of the N.Y. Supreme Court case history and the Internet, Plaintiff 
concluded the attorney work product came from either his iCloud or home computer. 

30. Plaintiff then determined whether any data had been deleted or modified on his home 
computer or iCloud, which involved numerous hours of investigation and analysis. 

31. After concluding that data had not been deleted or modified, Plaintiff spent additional time 
determining how Bolger could have accessed either computer by researching hacking and 
contacting the host of his iCloud. 

32. After concluding that Bolger likely used “brute force cracking” on his iCloud, Plaintiff 
researched methods to prevent such in the future and instituted more costly security 
precautions. 

33. In all, Plaintiffs investigating, analyzing, assessing security of the computers, modifying the 
computers and responding to the intrusion cost him over $5,000. 

II. Civil RICO 

34. RICO “protects the public from those who would unlawfully use an enterprise (whether 
legitimate or illegitimate) as a vehicle through which ‘unlawful. . . activity is committed.’” 
Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 164 (2001). 
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35. Civil RICO has a number of requirements that are listed below along with how they apply to 
this case against Defendants. 

The Enterprise 

36. An Enterprise can be a legal entity, such as a corporation, or a group of persons who 
associate together for a common purpose of engaging in a course of conduct and as an 
ongoing organization with various associates functioning as a continuing unity that affect 
interstate or foreign commerce. 

37. Bolger and Schafer work as attorneys for the law firm of Levine Sullivan Koch & Schulz, 
LLP, and, on information and belief, Jane Doe(s) are associated with the firm or the Murdoch 
organization. 

38. Levine Sullivan Koch & Schulz, LLP is the medium through which the Defendants’ RICO 
activities are conducted—it is the Enterprise. 

39. The Enterprise affects interstate commerce because it is a national law firm with offices in 
New York City, Washington, D.C., Philadelphia, PA. and Denver, CO. that often handles 
cases with effects that cross state lines, or, as in the N.Y. Supreme Court case, that crossed 
foreign boundaries. 

40. Bolger, Schafer and, on information and belief, Jane Doe(s) carry out their racketeering 
activities as part of the Enterprise’s function in representing its clients in the N.Y. Supreme 
Court case. 

Pattern of Racketeering Activity and Predicate Acts 

41. A Pattern of Racketeering Activity requires that a defendant commit two or more “predicate 
acts” (also called racketeering activities) that are related and connected in time. 

42. Here the “predicate acts” by the Defendants are wire fraud and robbery. 
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Wire fraud predicate act 

43. Wire fraud under 18 U.S.C. § 1343 requires: 

a. a scheme or artifice to defraud by means of false pretenses, representations or 
promises (scheme includes half-truths, concealment of material facts, and deceit); 

b. causing such misrepresentations to be transmitted or making a communication in 
furtherance of the scheme by wire, radio or television communication in interstate 
or foreign commerce; and 

c. intentionally devising, participating in, or abetting such a scheme, which is 
inferred by a person’s pattern of conduct and the nature of the scheme. 

44. The purpose of the wire fraud statute is to protect businesses and property. 

45. Plaintiff had a property interest in the attorney work product document, which was a product 
of his business as an attorney. He also had property and privacy interests in his iCloud and 
home computer. 

46. Bolger, aided and abetted by Schafer, falsely and intentionally depicted the attorney work 
product as a “Media Release,” which inferred it was not an attorney work product and had 
been submitted to news organizations; therefore, Plaintiff had volitionally made it a public 
document. (Ex. D, Bolger affirmation in opposition to Plaintiffs motion for trial on personal 
jurisdiction at C J[ 2; Ex. E, memorandum of law in opposition to Plaintiffs motion for trial on 
personal jurisdiction atpp. 9, 17, 18 (five times), 19, Jan. 12, 2015). 

47. Bolger’s falsehood amounted to perjury in her January 12, 2015, affirmation, Ex. D, ( J[ 2. 

48. Bolger, aided and abetted by Schafer, communicated her misrepresentation over the wire to 
the WebCivil Supreme website a total of three times. (Hollander v. Shepherd, et al. 
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152656/2014, Dkt. No. 71 on January 12, 2015, Dkt. No. 106 on February 3, 2015, and Dkt. 
No. 114 on May 27,2015). 

49. On information and belief, Bolger, aided and abetted by Schafer, also communicated her 
strategy of falsely representing the attorney work product as a “Media Release” and the 
attorney work product over the wire to her clients in the N.Y. Supreme Court case. 

50. On information and belief, Bolger, aided and abetted by Schafer, also made other 
communications by email or telephone to her clients in furtherance of the fraudulent scheme. 

51. As the lead attorney on the case, Bolger devised the scheme while Schafer intentionally 
participated and aided and abetted the scheme. 

52. Bolger’s scheme included deceiving viewers of the publicly available WebCivil Supreme 
website into believing that Plaintiffs business and the services it provided, both legal and 
consulting, were inept because they not only made confidential and privilege information 
public but actually released such to the press. 

53. Bolger’s scheme was an extensive one with the objectives to not only harm Plaintiffs 
business but also use her perjury as a step in the plot to save her clients money by deceiving 
the N.Y. Supreme Court into ruling in their favor and to avoid continuing costly litigation by 
intimidating Plaintiff into giving up his action. 

54. In making the attorney work product public via the WebCivil Supreme website, Bolger was 
also telling Plaintiff that she or her misandry client-reporter Tory Shepherd will publicize the 
stolen materials from Plaintiffs iCloud or home computer and continue to deceive the public 
concerning those materials so as to completely destroy Plaintiffs business. 

55. This case is not a malicious prosecution or abuse of process case because the parties are 
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different than those in the N.Y. Supreme Court case, not to mention that Plaintiff did not 
prevail in that case. So any exception to wire fraud as a predicate act does not apply. 

56. If such criminal conduct as that of Bolger’s and Schafer’s cannot be reached by wire fraud, 
then in this Internet age, any attorney can make up any outrageous lie, communicate it to his 
clients over the wires for their approval, and not only win an action, hammer an opponent 
into submission but also destroy an opponent’s business by broadcasting such a lie over a 
publicly available court website. 

Robbery predicate act 

57. On information and belief, Bolger, Schafer and Jane Doe(s) used the hacking technique 
referred to as “brute force cracking” to gain access to Plaintiffs iCloud and steal a copy of 
the attorney work product by copying or downloading it. 

58. In the alternative and on information and belief, Bolger, Schafer and Jane Doe(s) used a 
hacking technique to gain access to Plaintiffs home computer and steal a copy of the 
attorney work product by copying or downloading it. 

59. The predicate act of robbery under RICO, 18 U.S.C. § 1961(A), is “included by generic 
description,” David Smith, Civil RICO , 'll 2.02(1), p. 2-4 to 6, which means a court can rely 
on other state offenses that are not specifically labeled robbery. Id. 

60. The appeals court in U.S. v. Forsythe, 560 F.2d 1127, 1137 (3rd Cir. 1977), which 
incorporated the Supreme Court’s holding in U.S. v. Nardello, 393 U.S. 286, 295 (1969), 
determined that RICO’s legislative history, H.R. Rep. No. 1549, 91st Cong., 2d sess. 56 
(1970), showed that the predicate act “inquiry is not the manner in which States classify their 
criminal prohibitions but whether the particular state involved prohibits the . . . activity.” 

61. N.Y. Penal Code § 156.30 prohibits theft of computer related material, which fits the generic 
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description of robbery. It is a Class E felony—punishable by more than one year; therefore, 
it satisfies 18U.S.C. § 1961(A). 

62. In this modern, electronic world, guns and baseball bats are archaic when it comes to stealing 
valuable information through the Internet. Today, the surrogate for the old use of physical 
force is the hacking technique of using a computer to hit a protected website with an 
electronically rapid succession of different codes until the right one is found—“brute force 
cracking.” 

63. Bolger admits accessing Plaintiffs iCloud once on December 30, 2014, and on at least two 
occasions thereafter. (Ex. B, Bolger Aff. at 2-4). 

64. Schafer admits accessing Plaintiffs iCloud once on December 30, 2014, and again on 
January 7, 2015. (Ex. C, Schafer Aff. at 'll 1 ]! 2-4). 

65. Bolger, Schafer and, on information and belief, Jane Doe(s) most likely forced their way into 
the iCloud at some point in time and left the front door open for future theft by stripping it of 
its access codes; or they forced their way into Plaintiffs home computer with some hacking 
technique. 

Two or more predicate acts of wire fraud and robbery 

66. The RICO pattern of racketeering activity requires the commission of at least two predicate 
acts. 

67. As alleged above, Bolger, aided and abetted by Schafer, committed three predicate acts of 
wire fraud by communicating their false representation of the attorney work product over the 
Internet to the WebCivil Supreme website. 

68. As alleged above on information and belief, Bolger, aided and abetted by Schafer, committed 
predicate acts of wire fraud by communicating to their clients over the wires the strategy of 
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misrepresenting the attorney work product as a “Media Release” coupled with the attorney 
work product itself and making other communications with their clients in furtherance of 
Bolger’s scheme. 

69. As alleged above, Bolger, Schafer and, on information and belief, Jane Doe(s) have 
committed at least two predicate acts of robbery. 

Predicate acts are related and “open ” in time. 

70. “Predicate acts” are considered related under RICO when they have the same purpose, 
participants, targets and method of commission. 

71. The predicate acts of robbery had the purpose of obtaining privileged and confidential 
information that could be used to disparage Plaintiffs business, its products and services, and 
help win the N.Y. Supreme Court case. The participants were the Defendants; the target was 
the Plaintiff. Further, Bolger, Schafer and, on information and belief, Jane Doe(s) used 
hacking and copying or downloading as the method of theft in obtaining the information. 

72. The predicate acts of wire fraud had the purpose that by falsely depicting the attorney work 
product as a public press release, such would disparage Plaintiffs business and the products 
and services it provides, and aid in winning the N.Y. Supreme Court case. The participants 
were Bolger, aided and abetted by Schafer; the target was the Plaintiff. Further, Bolger, 
aided and abetted by Schafer, used the wires for communicating the misrepresentation of the 
attorney work product to WebCivil Supreme and their clients as well as other 
communications with their clients in furtherance of the scheme. 

73. The predicate acts by Defendants are of an “open” nature. 

74. It became evident from Bolger’s first motion to dismiss the N.Y. Supreme Court case on 
August 29, 2014, that her team was trolling the Internet for information on Plaintiffs 
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business. 


75. On information and belief, Bolger’s team continues trolling the Internet for information on 
Plaintiff’s business and continues to try to hack into Plaintiffs iCloud or his home computer 
to obtain any new information stored there so as to further harm Plaintiffs business and its 
services and products. 

76. As a result, the iCloud and home computer security have been increased through costly 
measures. 

The Prohibited RICO 18 U.S.C. § 1962(c) Activity 

77. 18 U.S.C. § 1962(c) declares and identifies the conduct under RICO that is illegal in which 

Bolger, Schafer and, on information and belief, Jane Doe(s) have been and are engaging: 

It shall be unlawful for any person employed by or associated with any enterprise 
engaged in, or the activities of which affect, interstate or foreign commerce, to 
conduct or participate, directly or indirectly, in the conduct of such enterprise’s 
affairs through a pattern of racketeering activity .... 

78. To violate RICO, the Defendants are required to play some part in conducting, participating 
or directing the affairs of the Enterprise in which they function. 

79. The function of the Enterprise (Levine Sullivan Koch & Schulz, LLP) is to engage in 
litigation in state and federal courts on behalf of its clients. 

80. Bolger is a partner in the Enterprise who makes litigation decisions in the cases on which she 
is working and directs associates, paralegals and others employed or retained by the 
Enterprise to carry out the affairs of the Enterprise. 

81. Schafer is an associate of the Enterprise who contributes to litigation decisions and carries 
out the directives of Bolger. Schafer also directs other associates, paralegals and others 
employed or retained by the Enterprise to carry out the affairs of the Enterprise. 
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82. On information and belief, Jane Doe(s) are retained by the Enterprise or provided by the 
Murdoch organization to contribute to the means for carrying out litigation decisions and to 
participate in effecting those decisions whether on cases in general or just the N.Y. Supreme 
Court case. 

83. Bolger, Schafer and, on information and belief, Jane Doe(s) take part in the conduct of the 
Enterprise by knowingly implementing decisions as well as making them. 

84. Bolger, Schafer and, on information and belief, Jane Doe(s) used their positions of authority 
and influence in the Enterprise to steal the attorney work product from Plaintiffs iCloud or 
his home computer. 

85. Bolger and Schafer used their positions of authority and influence in the Enterprise to carry 
out Bolger’s scheme by falsely depicting the privileged attorney work product as a press 
release—a public document. 

86. Bolger and Schafer used their positions of authority and influence in the Enterprise to 
transmit Bolger’s misrepresentations and the document to the court’s website where it would 
be viewed by the public-at-large; thereby, harming Plaintiffs business by falsely depicting 
his business as incompetent, its services as inept, its products deficient and assist in winning 
the N.Y. Supreme Court case. 

87. On information and belief, Bolger and Schafer used their positions of authority and influence 
in the Enterprise to transmit Bolger’s misrepresentation strategy along with the document to 
their clients as well as engaging in other communications by wire with their clients in 
furtherance of Bolger’s scheme. 

88. The Defendants were motivated to maintain their income and positions in or with the 
Enterprise. 
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III. Copyright infringement 

89. Plaintiffs home computer was not publicly available, so it did not explicitly give permission 
to Defendants to reproduce, distribute or display materials from it. 

90. Whether Plaintiff’s iCloud was or was not publicly available, it did not explicitly give 
permission to Defendants to reproduce, distribute or display materials from the iCloud. 

91. The attorney work product was an unpublished work created by Plaintiff and fixed in a 
tangible form. 

92. The Copyright Act of 1976, 17 U.S.C. § 101 et seq., gives copyright owners of unpublished 
works protection from unauthorized reproduction, distribution and displaying of their works. 
U.S. Copyright Office, Circular 1, p.l. 

93. Protection under the Act begins from the time the work is created and fixed in a tangible 
form. Id. at 2. 

94. Information stored on a computer or the Internet for longer than a transitory period is in a 
fixed tangible form. Cartoon Network LP, LLP v. CSC Holdings, Inc., 536 F.3d 121, 129- 
130 (2d Cir. 2008) (“the definition of‘fixed’ imposes both an embodiment requirement and a 
duration requirement”). 

95. The data on Plaintiffs home computer and iCloud existed for more than a transitory period 
of time. 

96. Defendants in obtaining the attorney work product that Bolger, aided and abetted by Schafer, 
used in preparing and filing the papers in the N.Y. Supreme Court case did so without 
authorization from Plaintiff to (1) reproduce the document; (2) distribute the document by 
uploading it to the WebCivil Supreme website and, on information and belief, providing a 
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copy to their clients; and (3) display the document by making it viewable to the public on the 
WebCivil Supreme website. 

97. All of those acts constitute infringement under 17 U.S.C. § 501. 

IV. Trespass to chattel under New York State law 

98. Bolger, Schafer and, on infonnation and belief, Jane Doe(s) knew about Plaintiffs iCloud 
and that the iCloud was protected by security codes; therefore, on information and belief, 
they concluded that it contained privileged and confidential digital information which could 
be used to assist in the N.Y. Supreme Court case as well as injure Plaintiffs business and 
disparage the services and products it offers. 

99. The information on Plaintiffs home computer and iCloud is his business or his personal 
property—some of which is even copyrighted. 

100. Plaintiff protected this property by using a firewall on his home computer and the 
modem-day version of locks—access codes—on his iCloud. 

101. Defendants either breached the home computer firewall or picked the iCloud access 
codes as though they were picking the locks on the filing cabinets of Plaintiff s business. 

102. In effect, Defendants electronically bulldozed through the borders of Plaintiff s iCloud or 
home computer for the purpose of accessing the stored information. 

103. Electronic signals generated and sent by computers have been held to be sufficiently 
physically tangible to support a trespass cause of action. 

104. Bolger, Schafer and, on information and belief, Jane Doe(s) breached the electronic 
fencing around Plaintiffs iCloud or home computer in order to make electronic contact with 
the digital infonnation of Plaintiff s business. 
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105. On information and belief, Defendants knew that such contact was substantially certain to 
result when they illegally accessed Plaintiffs iCloud or his home computer. 

106. Bolger, Schafer and, on information and belief, Jane Doe(s) interfered with the exclusive 
right of possession of the attorney work product of Plaintiffs business by copying or 
downloading it from Plaintiffs iCloud or home computer. Mere possessory interference is 
sufficient to demonstrate the quantum of harm necessary to establish a claim for trespass to 
chattels. 

107. Bolger, Schafer and, on information and belief, Jane Doe(s)’ interference is actionable 
even though the physical condition of the chattel was not impaired because the interference 
hindered Plaintiff’s use of the attorney work product for its own purposes because accessing 
it and making it public destroyed its value of confidentiality. 

108. The law recognizes no such right to use another’s personal property. 

109. Bolger and Schafer decided to use the digital information obtained to not only gain an 
unfair advantage in the N.Y. Supreme Court case but also to cause consequential damage to 
Plaintiffs business and disparage its services and products as well as to intimidate Plaintiff 
into withdrawing his action and refrain from bringing future civil rights lawsuits on behalf of 
men. 

110. Bolger and Schafer sent Plaintiff the message that if he persisted in fighting for the rights 
of men in the courts, they would thwart his efforts by destroying his business. They would 
publish out of context and falsely depict more of the stolen information and engage in more 
hacking of his iCloud or home computer. In effect, they were telling him—“resistance is 
futile, you will be assimilated” to our misandry beliefs or your business will be destroyed. 
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111. Such is Coercion in the second degree under N.Y. Penal Law § 135.60(5), since, on 
information and belief, their possession of much, if not all, of Plaintiff s personal and 
business data from his iCloud or home computer amounts to a continuing threat to expose 
secrets or publicize asserted facts, whether true or false, tending to subject Plaintiff and his 
business to hatred, contempt or ridicule. 

Y. Injurious Falsehood 

112. Injurious falsehood requires (1) intentional publication, (2) of false information about a 
person’s property, (3) done maliciously (common-law malice) or in reckless disregard for the 
truth or falsity, (4) a reasonably prudent person would or should anticipate that damage to 
another will naturally flow therefrom, and (5) results in loss measured by special damages. 

113. Bolger, aided and abetted by Schafer, intentionally published the attorney work product 
of Plaintiff s legal business by placing it on the WebCivil Supreme website, which is 
available to anyone with access to an Internet connection at no cost. 

114. Bolger, aided and abetted by Schafer, falsely depicted—repeatedly—that the attorney 
work product was a “Media Release,” when actually it was titled “Responses to Media.” 

(Ex. D, Bolger affirmation in opposition to Plaintiffs motion for trial on personal jurisdiction 
at ( | 2, Jan. 12, 2015; Ex. E, Bolger memorandum of law in opposition to Plaintiffs motion 
for trial on personal jurisdiction at pp. 9, 17, 18 (five times), 19, Jan. 12, 2015). 

115. Bolger, aided and abetted by Schafer, made their known to be false statements with the 
intention of impairing Plaintiffs business and business services and products. 

116. Bolger and Schafer as lawyers experienced in representing media news organizations had 
to know that the document was not as they called it a “Media Release” but rather an attorney 
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work product given its title, length—17 pages, contingent questions and possible answers to 
news media inquiries concerning the litigation of the N.Y. Supreme Court case. 

117. Malice or at the very least reckless disregard is evinced by Bolger, aided and abetted by 
Schafer, changing the title of the attorney work product from “Responses to Media” to 
“Media Release.” (Ex. D, Bolger affirmation at ( J[ 2, Jan. 12, 2015; Ex. E, Bolger 
memorandum of law atpp. 9, 17, 18 (five times), 19, Jan. 12, 2015). 

118. Further, it is enough for the injurious falsehood cause of action if the falsehood charged 
was intentionally uttered and did in fact cause Plaintiff to suffer actual damage in his 
economic or legal relationships. 

119. As a result of Bolger, aided and abetted by Schafer, falsely depicting the attorney work 
product as a “Media Release” and making such a misrepresentation public, Plaintiffs legal 
and business clients have significantly diminished. 

120. It is up to the trier of the facts to determine whether Plaintiffs loss of sales is to be 
attributed to that false attribution by Bolger, aided and abetted by Schafer. 

121. One long term client who paid an annual retainer of $1,000 a year has canceled his legal 
and business relationship with Plaintiff as a result of Bolger and Schafer’s actions. 

122. Plaintiff has incurred expenses (such as the $400 filing fee for this case) in bringing this 
action as a reasonable effort to minimize damages to Plaintiffs business by showing that 
Bolger, aided and abetted by Schafer, intentionally and falsely depicted the attorney work 
product as a publicly available press release so as to disparage Plaintiffs business product 
and services thereby economically harming his business. 

YI. Replevin 

123. Defendants stole from Plaintiffs iCloud or his home computer the attorney work product 
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document and, on information and belief, other data from Plaintiffs iCloud or home 
computer. 

124. Defendants continue to possess or control without Plaintiffs authorization the attorney 
work product and, on information and belief, other data from Plaintiffs iCloud or home 
computer in the form of copies—paper or digital or both. 

125. The data Defendants possess or control is the personal property of Plaintiff s business, 
which makes the embodiment of that data in paper or digital form the personal property of 
Plaintiffs business. 

126. Plaintiff has the superior right to those copies over which Defendants are currently 
exercising control or possession and wrongly detaining. 

127. Plaintiff demands return of all such copies. 

VII. Violation of attorney work product privilege 

128. The U.S. Supreme Court has held that the phrase “work product” “is reflected ... in 
interviews, statements, memoranda, correspondence, briefs, mental impressions, personal 
beliefs, and countless other tangible and intangible ways” conducted, prepared or held by 
an attorney. Hickman v. Taylor , 329 U.S. 495, 511 (1947). 

129. New York has accepted the definition of work product set forth in Hickman in 
determining the scope of subsection CPLR 3101(c) {see, e.g., 3A Weinstein-Kom-Miller, 
N.Y. Civil Prac. at ( J[ ( J[ 3101.44, .47; Warren v. New York City Trans. Auth., 34 A.D.2d 749 
(1st Dept. 1970); Babcock v. Jackson, 40 Misc.2d 757 (N.Y. Sup. 1963)). 

130. Documents within CPLR 3101(c) include mental impressions and personal beliefs held 
by an attorney relating to litigation. Charter One Bank, F.S.B. v. Midtown Rochester, L.L.C., 
191 Misc. 2d 154, 159 (N.Y. Sup. 2002). 
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131. CPLR 3101(c) recognizes the sanctity of the lawyer’s mental impressions and strategic 
analyses. 3A Weinstein, N.Y. Civil Prac. f 3101.42. 

132. Bolger and Schafer, however, do not. 

133. The attorney work product document was drafted during litigation in the N.Y. Supreme 
Court case and includes mental impressions of the attorney-plaintiff concerning the litigation. 

134. Just because the words in the stolen attorney work product were memorialized in a draft 
instead of memorized, does not mean they were or would have been communicated to the 
press or that the work product privilege was waived. In fact, the document was not presented 
to the press and not seen by anyone other than Plaintiff until Bolger, Schafer and, on 
information and belief, Jane Doe(s) reproduced and used it without Plaintiffs permission. 

135. “Here [was] simply an attempt, without purported necessity or justification, to [exploit] 
written statements, private memoranda and personal recollections prepared or formed by an 
adverse party’s counsel in the course of his legal duties. . . . Not even the most liberal of . . . 
theories can justify unwarranted inquiries into the files and the mental impressions of an 
attorney.” Hickman v. Taylor , 329 U.S. 495, 510. 

136. Defendant attorney Bolger, aided and abetted by attorney Schafer, violated the New York 
Rule of Professional Misconduct 4.1 by knowingly making a false statement of fact under 
penalty of perjury to the N.Y. Supreme Court that the attorney work product document was a 
“Media Release.” 

137. Plaintiff requests that this Court refer attorneys Bolger and Schafer to the Departmental 
Disciplinary Committee of the N.Y. Supreme Court of the Appellate Division First Judicial 
Department for violating Professional Misconduct Rule 4.1. 
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138. Additionally, even if Bolger and Schafer did not hack into Plaintiffs iCloud or his 

personal computer, they still violate N.Y. Penal Code 156.30: 

A person is guilty of unlawful duplication of computer related material in the first 
degree when having no right to do so, he or she copies, reproduces or duplicates 
in any manner any computer data . . . and thereby intentionally and wrongfully 
deprives or appropriates from an owner thereof an economic value or benefit in 
excess of two thousand five hundred dollars .... 

139. Such is a violation of N.Y. Judiciary Law § 90(4)(e) and Plaintiff requests that this Court 
refer Bolger and Schafer to the New York County District Attorney for prosecution. 

Injury and Damages 

140. Plaintiffs business is that of providing legal and business consulting products and 
services. 

141. Bolger, Schafer and, on information and belief, Jane Doe(s)’ hacking of Plaintiff s iCloud 
or his home computer has required Plaintiff to expend significant time and expense in 
analyzing and investigating Defendants’ breach of Plaintiff s computer and iCloud, assessing 
and modifying the security of both to prevent further unauthorized access, and otherwise 
responding to the intrusion by these Russian-like criminals of the Internet. 

142. Bolger, aided and abetted by Schafer, in making available to the public the attorney work 
product stolen from Plaintiffs business and misrepresenting it as a “Media Release” has, as 
Bolger and Schafer intended, harmed Plaintiffs business because whenever a client hires 
him for litigation services, the opposing counsel will enlist the now publicly available work 
product against Plaintiff’s business in representing a client. 

143. Further, Bolger and Schafer are now sitting on a mass of private and confidential 
personal and business information that they can use at will to engage in disparaging attacks 
against Plaintiff’s practice in other cases in which they are involved, or provide the data to 
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attorneys in cases they are not involved with, or provide the data to the many news media 
clients that they represent, especially Murdoch newspapers. Such amounts to a clear 
intimidation that Plaintiff dare not exercise his First Amendment rights under the U.S. 
Constitution unless it conforms to their misandry beliefs. 

144. Plaintiff, therefore, seeks economic damages for the harm to his business in the amount 
of $500,000. 

145. Under civil RICO, Plaintiff requests a trebling of those damages to $1.5 million. 

146. Plaintiff also seeks punitive damages under the trespass to chattel and injurious falsehood 
actions in the amount of $2 million. 

Other Relief Sought 

147. In addition to the above cited monetary damages, Plaintiff requests that this Court order 
(1) Bolger, Schafer and, on information and belief, Jane Doe(s) to turn over to Plaintiff all 
paper and digital copies of the attorney work product and any other material obtained from 
the Plaintiffs iCloud or home computer that they are in possession or control of; (2) Bolger, 
Schafer and, on information and belief, Jane Doe(s) to identify all the persons, including 
legal entities, involved in obtaining the attorney work product; (3) Bolger, Schafer and, on 
information and belief, Jane Doe(s) be prohibited from publicizing the attorney work product 
and any other materials they obtained from Plaintiffs iCloud or home computer; (4) Bolger, 
Schafer and, on information and belief, Jane Doe(s) inform Plaintiff of all other persons 
whom to their knowledge have copies of any data they obtained from Plaintiffs iCloud or 
home computer; and such other and further relief as this Court deems just and proper. 

Subject Matter Jurisdiction 

148. This Court has subject matter jurisdiction because this action rests on federal questions 
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under the Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030 et seq.; the civil 
enforcement provisions of the Racketeer Influenced and Corrupt Organizations Act 18 
U.S.C. §§1961-68; and The Copyright Act of 1976, 17 U.S.C. § 101 et seq. 

149. This Court has subject matter jurisdiction over the New York State actions for trespass to 
chattel, injurious falsehood and replevin under its pendent jurisdiction. 

Personal Jurisdiction 

150. This Court has personal jurisdiction over each defendant under Fed. R. Civ. P. 4(k)(l)(A) 
because each defendant is subject to personal jurisdiction in the New York State courts and 
has minimum contacts with the State; or under Fed. R. Civ. P. 4(k)(2), because each 
defendant has minimum contacts with the United States; or under 18 U.S.C. § 1965(b) or (d) 
of the RICO statute. 

Venue 

151. Venue is proper in this Court under 18 U.S.C. 1965(a) for each defendant because each 
defendant resides, is found, has an agent, or transacts affairs in this district. 

152. In the alternative, venue is proper in this Court under 28 U.S.C. § 1391(b)(2) because a 
substantial part of the events that gave rise to the claims against each defendant occurred and 
are occurring in this forum. 

153. In the alternative, venue is proper in this Court under 18 U.S.C. 1965(b) in order to serve 
the ends of justice because at least one of the defendants satisfies at least one of the above 
venue requirements. 

Dated: March 24, 2017 Respectfully, 

New York, N.Y. s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
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(917) 687-0652 

rdenhollander97 @ gsb.columbia.edu 
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Exhibit A 



^Business Certificate 

I HEREBY CERTIFY that I am conducting or transacting business under the name or designation 

:0 

~1% nf Roy Den Hollander Financial, Business and Law Consultant 

1 

£ at 545 East 14 Street. 10D _ 

Sj City or Town nf New York _ County g^New fork _ State of New York. 

% Mv full name is Roy Den Hollander _ 


Print or type name. If under 21 yean of age. cate “1 am. 

and 1 reside at 545 East 14 Street, 10D, NY, NY 10009 _ 

I FURTHER CERTIFY that l am the successor in interest to _ 


.yean of age". 



W 



















Exhibit B 



INDEX NO. 152656/2014 
RECEIVED NYSCEF: 02/03/2015 


IFILED: NEW YORK COUNTY CLERK 02/03/2015 06:21 PM| 

NYSCEF DOC. NO. 105 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

.--- x 


ROY DEN HOLLANDER, 


Index No. 152656/2014 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 


x 


AFFIDAVIT OF KATHERINE M. BOLGER 

City of New York ) 

) ss.: 

State of New York ) 

KATHERINE M. BOLGER, being duly sworn, deposes and says: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to Tory 
Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media Publications Pty 
Limited, defendants in the above-captioned action. I submit this affidavit in response to Plaintiff 
Roy Den Hollander’s (“Plaintiff’) Motion Requiring Defendants to Withdraw Allegedly 
“Illegally Obtained Document.” I make this statement upon my personal knowledge, and I 
would be competent to testify at trial to the facts set forth herein. 

2. On December 30, 2014, my colleague, Matthew Schafer, sent me a link to 
Plaintiffs website, http://www.mensrightslaw.net/main/index.html. 
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3. I clicked on the link and immediately accessed the website, which I was able to 
navigate freely. On no occasion was I ever asked to enter a username or password to access the 
Plaintiffs website. I simply visited the link like I visit other websites. 

4. I believe that I accessed Plaintiffs website on at least two other occasions in the 
same manner, before January 13,2015 and did not encounter a password of any kind. 

5. I also accessed the document that is the subject of this Motion and attached as 
Exhibit 1 to my affidavit in opposition to Plaintiffs Motion for a Trial on at least one occasion 
and was not asked to enter a username or password in order to access it. A true and correct copy 
of the document is attached hereto as Exhibit 1. 

6. On January 13, 2015, after Plaintiff filed his Order to Show Cause, I again visited 
Plaintiffs website. When I visited the website on January 13, 2015,1 was prompted, for the first 
time, to enter a username and password. 

7. I did not “hack” the website, nor did anyone else to my knowledge. Indeed, I 
have no training or skills on how to “hack” or gain unauthorized access to Plaintiffs website, 
and I do not know how to do so. Moreover, I did not direct anyone to “hack” Plaintiffs website. 

8. On January 13, 2015,1 sent an email to Plaintiff explaining that his website was 
open to the public and, as a result, requested that he withdraw the frivolous order to show cause. 
Plaintiff refused to do so. 

9. Attached hereto as Exhibit 2 is a true and correct copy of Plaintiff s 
Memorandum of Law filed in Hollander v. Swindells-Donovan, No. 08-cv-04045 (E.D.N.Y. 

Dec. 21,2009). 
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10. Attached hereto as Exhibit 3 is a true and correct copy of Plaintiff s 


Memorandum of Law filed in Hollander v. Copacabana Nightclub, No. 07-cv-05873 (S.D.N.Y. 


Oct. 9, 2007). 



Sworn to and subscribed before me 
this #*/ day of February, 2015. 




USAMARIE APPEL 
u Public, Slate of New Ybrts 
No. 01AP4869703 
Qualified In Richmond County 
Certificate Filed In New York County 
Commission Expiree Sept 2,2018 
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INDEX NO. 152656/2014 
RECEIVED NYSCEF: 02/03/2015 


IFILED: NEW YORK COUNTY CLERK 02/03/2015 06:21 PM| 

NYSCEF DOC. NO. 107 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


ROY DEN HOLLANDER, 


Plaintiff, 


Index No. 152656/2014 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Defendants. 

. x 


AFFIDAVIT OF MATTHEW L. SCHAFER 

City of Washington, D.C. ) 

) ss.: 

District of Columbia ) 

MATTHEW L. SCHAFER, being duly sworn, deposes and says: 

1. Iam associated with Levine Sullivan Koch & Schulz, LLP, counsel to Tory 
Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media Publications Pty 
Limited, defendants in the above-captioned action. I submit this affidavit in response to Plaintiff 
Roy Den Hollander’s (“Plaintiff’) Motion requiring Defendants to Withdraw Allegedly 
“Illegally Obtained Document.” I make this statement upon my personal knowledge, and I 
would be competent to testify at trial to the facts set forth herein. 

2. I first located the website http://www.mensrightslaw.net on December 30, 2014 
when I conducted several Google searches related to this lawsuit. I clicked on the link and 
immediately accessed the website, which I was able to navigate freely. On no occasion was I 
ever asked to enter a username or password to access the Plaintiffs website. I simply visited the 
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link like I visit other websites. Attached hereto as Exhibit 1 is a true and correct copy of a 
screenshot of part of the webpage as it appeared on December 30, 2014. 

3. I accessed the document attached to the Affirmation of Katherine M. Bolger, 
sworn to on January 12, 2015 as Exhibit 1, by visiting the website http://www.mensrightslaw.net 
on or about January 7, 2015. The website and the .pdf document were publicly available, and I 
accessed them as I would have any other webpage and document on the Internet. 

4. At no time between December 30 and January 12 was I required to enter a 
username or password, and I did not encounter any other requirement in accessing the website. 

5. 1 did not “hack” the website, nor did anyone else to my knowledge. Indeed, I 
have no training or skills on how to “hack” or gain unauthorized access to Plaintiffs website, 
and I do not know how to do so. Moreover, I did not direct anyone to “hack” Plaintiffs website. 

6. On January 13, 2015, after Plaintiff filed his Order to Show Cause, I again visited 
Plaintiffs website. When I visited the website on January 13, 2015,1 was prompted, for the first 
time, to enter a username and password. 

7. On January 13, 2015,1 also conducted a Google search for Plaintiffs website. 
Plaintiffs website continued to be displayed in Google search results and a Google cache from 
January 3, 2015 was still publicly accessible when I clicked “Cached” on the Google search 
engine. 
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A true and correct copy of the “Cached” version of Plaintiffs website available 


on January 13, 2015 as depicted in screenshots is attached hereto as Exhibit 2. 


Sworn to and subscribed before me 
this day of February, 2015. 
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INDEX NO. 152656/2014 
RECEIVED NYSCEF: 01/12/2015 


IFILED: NEW YORK COUNTY CLERK 01/12/2015 04:45 PM| 

NYSCEF DOC. NO. 70 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

- x 


ROY DEN HOLLANDER, 


Plaintiff, 


-against- 

TORY SHEPHERD, ADVERTISER NEWSPAPERS 
PTY LTD., AMY McNEILAGE, FAIRFAX MEDIA 
PUBLICATIONS PTY LIMITED, 


Index No. 152656/2014 


AFFIRMATION OF 
KATHERINE M. BOLGER 


Hon. Milton A. Tingling 


Defendants. 

- x 


KATHERINE M. BOLGER, a duly admitted attorney at law, does hereby affirm that 
the following is true under penalty of perjury pursuant to CPLR 2106: 

1. I am a member of Levine Sullivan Koch & Schulz, LLP, counsel to 
Tory Shepherd, Advertiser Newspapers Pty Ltd., Amy McNeilage, and Fairfax Media 
Publications Pty Limited, defendants in the above-captioned action. I submit this affirmation in 
support of Defendants’ opposition to Plaintiff Roy Den Hollander’s (“Plaintiff”) oral motion for 
an immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules. I 
make this statement upon my personal knowledge, and I would be competent to testify at trial to 
the facts set forth herein. 

2. A true and correct copy of the “Media Release” available at Plaintiffs MR Legal 
Fund website, http://www.mensrightslaw.net/main/Down_Under/Press_Responses.pdf, is 


attached hereto as Exhibit 1. 






3. A true and correct copy of the first affidavit of Michael Cameron originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 2. 

4. A true and correct copy of the first affidavit of Tory Shepherd originally filed in 
this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 3. 

5. A true and correct copy of the first affidavit of Richard Coleman originally filed 
in this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 4. 

6. A true and correct copy of the first affidavit of Amy McNeilage originally filed in 
this Court on August 29, 2014 in support of Defendants’ original motion to dismiss is attached 
hereto as Exhibit 5. 

7. A true and correct copy of the second affidavit of Michael Cameron originally 
filed in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 6. 

8. A true and correct copy of the second affidavit of Tory Shepherd originally filed 
in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 7. 

9. A true and correct copy of the second affidavit of Richard Coleman originally 
filed in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 


attached hereto as Exhibit 8. 



10. A true and correct copy of the second affidavit of Amy McNeilage originally filed 


in this Court on October 27, 2014 in support of Defendants’ operative Motion to Dismiss is 
attached hereto as Exhibit 9. 

11. For the convenience of the Court and counsel for the parties, attached hereto as 
Exhibit 10 is a true and correct copy of a decision in Salfmger v. Fairfax Media Limited, et al.. 
No. 13-cv-0100081 (Wis. Cir. Ct. Dec. 8, 2014). 

Dated: New York, New York 


January 12, 2015 




IFILED: NEW YORK COUNTY CLERK 01/12/2015 04:45 PMl 

NYSCEF DOC. NO. 71 


INDEX NO. 
RECEIVED NYSCEF 


152656/2014 

01/12/2015 


EXHIBIT 1 


Responses to Media 

Do you have a copy of the Complaint? You can take anything you want from the complaint and 
attributed it to me as a quote. 

Why bring the suit? 

To have fun fighting these bimbo book burners who think they are the chosen ones. [I like the 
alliteration. Of course given Tory’s apparent age, she’s really a bimbat and Amy a bimbette]. 

There were Feminists to the right of me, Feminists to the left of me, Feminists in front of me 
volley’d and thunder’d from down under, so 1 decided to sue. 

Tory the Torch and Amy McNeuter are just like Joseph McCarthy and Roy Cohn from the 
1950s. They targeted the guys involved in the course for our political beliefs. 

It’s another witch hunt; only today the witches are doing the hunting. 

If these two Feminist book-burners had not jumped on their broomsticks and scared the bejesus 
out of the University of South Australia, students would have had an opportunity to acquire 
information and consider views not available anywhere else in higher education. 

Reporters like Tory and Amy have taken the place of the 1950s "loyalty review boards" that 
carried out investigations for universities, governments and businesses to certify that their 
employees were not Communists or lefties. Only today, those who are not politically-correct are 
excluded. 

If this case is successful, the private pinklisters, similar to the blacklisted of the 1950s, and those 
who use them will be put on notice that they are legally liable for the professional and financial 
damage they cause with their falsehoods and interference in business relations. 

Bimbo? 

The term bimbo refers to Tory the Torch and Amy “McNeuter.” McNeuter because she wants to 
neuter men, unless she’s in bed with them, assuming she’s heterosexual. 

In 1920, composer Frank Crumit recorded "My Little Bimbo Down on the Bamboo Isle", in 
which the term "bimbo" was used to describe an island girl of questionable virtue. Australia’s an 
island, isn’t it? Considering how Tory and Amy operate as reporters—they’re of questionable 
virtue. 


How do you view what happened or what's the big deal? 

Under the Nazis, it was the German Student Union’s Office for Press and Propaganda that started 
the book burning of those writers who opposed Nazi ideology. 
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At the Nazi book burning in 1933, Joseph Goebbels said, “The era of extreme Jewish 
intellectualism is now at an end.” Tory and Amy can’t wait to say the same about any 
intellectualism that isn’t pro-Feminist. 

So what’s the difference here with Tory and Amy stopping the teaching of a course on men and 
the law by claiming it expressed “radical” and “extreme” male views? 

So they didn’t go into the University and take knowledge, ideas and facts in the form of books 
and throw them on a bonfire. Instead they used the modern-day torch of the electronic media to 
incinerate opposing views. 

The end result is the same—censorship of ideas, or verbal mutilation. 

Why should anyone who does not believe in this Feminist mumbo-jumbo be punished for their 
beliefs, speech or actions, unless they commit a crime or are running for office. As to beliefs, 
there are no crimes and as to speech very few, such as yelling “bomb” in Times Square. 

As President Truman wrote, "In a free country, we punish men for the crimes they commit, but 
never for the opinions they have." Not so in Australia. 

Are you comparing them to the Nazis? 

Yes. I guess that makes them Feminazis. 

I’m also comparing them to the Commies. The Soviet Union ostracized anti-commies into 
Gulags. The Feminist just keep anti-Feminists out of the universities. What are they afraid of? I 
thought they were strong and independent females. 

Tory and Amy wrapped themselves in the rag of Feminism to justify the imposition of a unitary 
belief-system of Feminist orthodoxy for dictating the thought, speech, and conduct of members 
of the educational community and society-at-large. 

Were you surprised? 

Yes, but I should have expected such from yellow, female-dog-in-heat journalists and the press 
in a penal colony. 

Wasn’t Noonien Singh Khan born there? 

Did the articles anger you? 

Of course they did, but at least I’m in touch with my feelings. 

Although, one thing Tory does not realize is that insults from an opponent is the highest form of 
compliment for an attorney. 
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In these causes of action, it’s not what I think that matters, but what Tory caused others to think. 
Are you out for vengeance? 

Hey, what’s wrong with a little quid pro quo—one bad turn deserves another. 

I’d call it justice. 

Sounds like vengeance. 

So what’s the difference. 

Do you feel persecuted? 

Not if the Feminist is hot, she can walk all over me in her stiletto heels. Hmm, maybe I’ll 
contact the dominatrix trio I ran into the other night? 

Anyway, Feminists, assuming they are human beings, which has yet to be proven, can do 
whatever they want so long as they stay off of my rights. If they don’t, which they don’t, then 
it’s a fight. 

And I’m going to fight them to my last dollar and last breath, and, if there is anything after death 
for eternity. 

Sounds like hate? 

I don’t hate the Feminists—I despise them. It’s a great motivator. 

Do you think the people who rose up in the Ukraine loved their President? No, they despised 
and hated him. 

What did the Feminists do to you? 

Just because they are unable to accept that Mother Nature condemned them to mood swings, do 
they have to make life trying for the rest of us. 

VAWA 

At least in the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with VAWA you never know who your judges are, and they skip the rack and go 
right to finding you did what the alien says you did. 

The Edgar Allen Poe tale of horror divorce I went through before a Lesbian judge (Joan Lobis) 
who was probably jealous that my face had been where she wanted to put hers. 

All cost me a lot of money, time, and possibly a job with the CIA. Such would not have 
happened but for the Feminists. 
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Do you consider Feminists witches? 

I thought NOW stood for the National Organization of Witches? 

Most of them are. The witchcraft label has been applied to practices people believe influence the 
mind, body, or property of others against their will. 

Did you ever censor your speech because it wasn’t politically correct? Isn’t that constraining 
your will to be free? 

Feminist linguistics is an obvious effort to control thought, speech, and action. As George 
Orwell wrote, “if thought corrupts language, language can also corrupt thought,” Politics and the 
English Language, 1946, and once thought is corrupted, so is a person’s beliefs, and corrupted 
beliefs are the real power for controlling people against what otherwise would be their free will. 

What are the falsehoods? 

It can be false or misleading. 

Tory: “member of extreme right-wing groups,” from an email; “linked to extreme views on 
men's rights,” second headline 1/12/14 article 

Amy: “hardline anti-feminist advocate[],” “hardline” may have been a Freudian slip when she 
becomes emotional over men; “published on radical men's rights websites,” 1/14/14 article. 

Tory’s disparaging and libelous publications 

1/9/14, on information and belief - “[RDH] identified as belonging to extreme right wing groups 
in the USA.” 1/9/14 Gouws wrt Tory questioning Gary Misan. 

1/12/14 article: Lecturers in world-first mule studies course at University of South Australia 
under scrutiny 

“LECTURERS in a ’world-first’ male studies course at the University of South Australia have 
been linked to extreme views on men's rights and websites that rail against feminism.” Second 
headline 1/12/14 article. 

“The lecturers’ backgrounds are likely to spark controversy.” 1/12/14 article. 

“Two lecturers have been published by prominent US anti-feminist siteA Voice for Men. a site 
which regularly refers to women as ’bitches' and ‘whores' and has been described as a hate site 
by the civil rights organisation Southern Poverty Law Centre." 1/12/14 article. 

“One American US lecturer - US attorney and self-professed ’anti-feminist lawyer’ Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
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‘there is one remaining source of power in which men still have a near monopoly - firearms'.” 
1/12/14 article. 

■‘He also argues that feminists oppress men in today’s world and refers to women’s studies as 
‘witches’ studies’.” 1/12/14 article. 

‘‘He has likened the position of men today to black people in America’s south in the 1950s 
‘sitting in the back of the bus’, and blames feminists for oppressing men." 1/12/14 article. 

‘‘The course, which has no prerequisites . ...” 1/12/14 article. 

“Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies ‘really represents the margins'.” 1/12/14 article. 

“ ‘It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives,’ he said.” 1/12/14 
article. 

“Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men’s rights, said there was a big difference between formal masculinity studies and 
‘populist’male studies.” 1/12/14 article. 

“He said there were groups that legitimately help men, and then the more extreme activists.” 
1/12/14 article. 

“‘That tends to manifest in a more hostile movement which is about ‘women have had their turn, 
feminism’s gone too far. men are now the victims, white men are now disempowered',' he said.” 
1/12/14 article. 

“ ‘1 would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world.'” 1/12/14 article. 

“Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some.” 1/12/14 article. 

1/14/14 University of South Australia gives controversial Male Studies course the snip Headline 

“CONTROVERSIAL aspects of a Male Studies course will not go ahead" Second headline 
1/14/14 article. 

“The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates had links to extreme men’s rights organisations that believe men are oppressed, 
particularly by feminists.” Emphasis in 1/14/14 article. 

“US ‘anti-feminist’ lawyer Roy Den Hollander. .. .” 1/14/14 article. 


5 



■‘National Union of Students president Deana Taylor said a course like that proposed for the 
university provided ‘a dangerous platform for anti-women views'.’" 1/14/14 article. 

1/14/14 Pathetic bid for victimhood by portraying women as villains 

a. “Pathetic bid for victimhood by portraying women as villains” 

b. “Big ups to UniSA for having the sense to reject anything linked to those at the very 
fringe of the men's rights spectrum . . . overseas ring ins. (“Ring in” is a gang term 
meaning persons that are called to help in gang wars/fights—sounds a little like Tory). 

c. “They are - misogynists, I mean. And we’re talking old-school misogyny - the hatred of 
women - as well as the new-school misogyny - entrenched prejudice against women.” 

d. “Not just harmless condescension or unthinking stereotypes, but some serious anger.” 

e. “The problem is, the circle (Tory is referring to “circle-jerk misogynists”) is no longer 
closed, no longer just a bunch of angry guys in a basement. They’re trying to get up the 
stairs and into the light. 

f. “They want to play outside with legitimate experts in men’s issues .. . .” 

g. “It's a classic tactic, used by pseudoscientific fraudsters . .. [to create] a Hannibal Lecter- 
style creation that mimics valid inquiry.” 

h. “Try to sound like the real deal, and look enough like them to fool some people, some of 
the time.” 

i. “[TJrying to make women into villains . .. .” 

j. “It could be dismissed if they weren't trying to creep in where they are not needed, or 
wanted.” 

k. “But these guys drown out any real discussion with their endless angry spittle. And that's 
the real bitch. 

6/18/14 Men's rights campaigner Roy Den Hollander attacks The Advertiser’s Tory Shepherd 
in bizarre legal writ filed in New York County 

a. “[B]izarre legal writ 

b. “UniSA was planning a course in men’s studies that included men with links to US men’s 
rights extremists . . . .” 

c. “Mr Den Hollander thinks he was in line to be paid $1250 to lecture.” 
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d. “Mr Den Hollander is a proudly “anti-feminist” lawyer with a fairly unsuccessful track 
record.” 

e. “WATCH; THE COLBERT REPORT ON ROY DEN HOLLANDER” 

f. Roy believes in “censorship of] a journalist 

g. Roy is “an extremist by sounding like an extremist.” 

h. Tory sarcastically demeans Roy’s legal complaint against her as “Brilliant, no?” 

i. “He [Roy] also talks of his concern that ‘alien wives and girlfriends’ are making up 
phony abuse cases against men, and that men are being targeted by feminists because 
they were trying to escape said feminists by going overseas for girlfriends.” 

j. Tory communicated that Roy does not believe in equality for women because he demeans 
males who do by calling them “girlie-guys.” Tory wrote “In the men’s rights vernacular, 
‘girlie-guys’ are usually known as ‘manginas’. The terms refer to males who believe in 
equality for women . . . 

k. “Why on Earth give such a man more publicity? But it’s important, I think, to remain 
aware and wary of people like Mr Den Hollander.” 

l. “I suspect the people at UniSA who flirted with the idea of bringing him over to teach 
may not have really understood his philosophy.” 

Tenor and innuendos of the two articles are false, and use the same tactic as Joseph McCarthy 
and Roy Cohn did in the 1950s. Back then, certain words were used to label persons as sub¬ 
human, anathemas, and not deserving of rights—“communist sympathizer,” “fellow traveler,” 
and “red,” while today Tory and the Feminists use the opprobrium associated with words such as 
“antifeminist,” “right winger,” “hardliner,” and “masculine.” 

Both used the description “anti-feminist” the way a reporter for Pravda in the old Soviet Union 
would have used the term “anti-communist.” At least the Russian commie reporters could point 
to intellectuals such as Marx and Lenin to define “Communism,” who can Tory and Amy point 
to for a definition of Feminism—their fellow groupies at consciousness lowering sessions? 

Amy uses “radical” the way Tory uses “extreme,” to depict Plaintiff as a dangerous loony 
because she knows her readers will never realize that the following were also called “radicals”: 
America’s founding fathers, abolitionists, the South Australian Fabian Society, Australian Lucy 
Morice, Radical Women of Australia, the Paris Commune, anti-Vietnam War demonstrators, 
Environmentalists. 

Where’s the malice? 
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These two don’t hate all men, just the ones who stand up for their rights and don’t bow down to 
the pedestal on which they delusionally believe they recline. 

They hate, loathe and fear men’s rights advocates, so when they learn that a bunch will be 
teaching a course, they jump on their electronic broomsticks railing demon men are invading the 
college and will convince all the pretty young co-eds to drop their pants. 

With Amy, look at the cartoon in the beginning of her article that mocks men. Why include it? 
It’s an expression of an unreasonable desire to see someone else suffer denigration = malice. 

With Tory, she headlined her second and last article dated January 14, 2014 with “University of 
South Australia gives controversial Male Studies course the snip.” Why did she use the word 
“snip”? Snip means to make a quick cut. Were her hate-filled fantasies of male emasculation or 
circumcision at work? At the very least, it connotes feelings of malice toward men and the guys 
involved in the course. 

Reckless disregard with both is that neither interviewed me before their initial articles and, to my 
knowledge, never reviewed the content of the proposed course. 

They saw the term “men’s studies” and jumped on their broomsticks to attack. 

There are militantly anti-male groups out there that are led by man-hating females. Tory and 
Amy most likely belong to such. 

With injurious falsehood, malice is presumed if the statement was published, was false and 
injuries resulted. 

You use the reporters ’first names, why? 

An expression of my disrespect for such rag journalists. 

Also an expression of my opinion that they are stupid little girls wagging their tongues to harm 
people they don’t like. It’s how girls in high school fight, only these two have the power of the 
press which they use for their personal vendettas. 

Are you anti-feminist? 

Of course, I’m anti-Feminist; I’m too intelligent not to be. 

So what’s wrong with that? I speak out against a snake-oil ideology and that’s my right. 

Feminist have come to believe in their exceptionalism and their sense of being the chosen ones. 
That they can decide the destinies of men; that it is only them who can be right—just like a bossy 
wife. 
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Opposition to the ideology Feminism is not a crime—not yet anyway. My freedom of speech is 
not limited to parroting pro-Feminist propaganda as desired by self-appointed members of the 
PC Ministry of Truth. 

I’m also anti anything that infringes my Constitutional rights. 

I’m an anti-feminist, and proud of it, while they are man-haters or misandrists, and I’m sure they 
are proud of it. 

I define Feminist as a person who believes that all men are guilty and all females innocent until 
they are proven guilty—but even then a man is at fault. 

A collection of people many of whom could hardly bake a cake, fix a car, sustain a friendship or 
a marriage, or even solve a quadratic equation, yet they believe they know how to rule the world. 
They justify any reprehensible act so long that it’s committed by a Feminist. 

Are you a right winger? 

No, unless you consider Students for a Democratic Society and the New Democratic Coalition as 
right wing organizations. 

In the 1960s, I was accused of being a communist because of my SDS membership. Today, I’m 
accused of being a right wing extremist. So have my political views changed or just the epithets 
that conformists use to make others agree with their weak minded beliefs? 

I know what I like and what my rights are. I’m not about to sacrifice either just to satisfy some 
special interest group that only has my harm at heart. 

A number of experts also criticized the course. 

You call those girlie-guys Tory enlisted experts or are they sexperts? Those androgynies are 
simply scared of being hexed by the Feminists. 

Dr. Flood obviously sides with Tory, and if he lived in America in 1776 would have also sided 
with the Tories, since the founding fathers were responding to injustices and clearly on the 
“margins” of the British Empire. 

Dr. Ben Wadham surely would have opposed the progressive programs of Teddy Roosevelt 
because they were “populist,” and would have gleefully “crucified] mankind upon a cross of 
gold” because William Jennings Bryan was a “populist.” 

Amy used an alleged female, Eva Cox, who said, “men who want to complain that they haven’t 
had enough attention as victims, and that does worry me.” What, Cox worry? Absurd, no man 
would want attention from her, now Amy is a different story. 

I don’t consider myself a victim but a target. Hopefully a moving one. 
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Weren’t you published on the Voice of Men website that calls girls “bitches ”? 

Yes, but I don’t use that term. I think it gives girls too much credit. 

So what? You’re published in_, and I am sure it has used some language you may disagree 

with. 


Your comment on guns? 

A girl’s tongue is her gun, so why should men disarm unless females are muzzled. 

My comment is true—isn’t it? 

Mostly men exercise their right to bear arms, so how can the exercise of a right be extreme or 
even subject to criticism. When the media starts criticizing the exercise of rights, it deters people 
from exercising them, which is the same as not having them. 

The power of the Second Amendment is to give people a fighting chance against unjust state 
violence, such as the revolution that occurred in Kiev. 

Tory and Amy? 

They’re like the pigs in Animal Farm, squealing about equality when they really mean they’re 
more equal than others, and the others are men. 

I’m sure they bring a lot of joy whenever they leave the room. 

They’re ideologically corrupt, and not unlike a de facto cult preventing the spread of what they 
deem are heretical ideas. 

They’re prime candidates for natural de-selection. 

Misogynist? 

When 1 go out to nightclubs or my hip hop class, believe me, what’s in my heart is not malice. 

I like music, I like dancing, I like drinking, and I like pretty young ladies. But as with drinking, 
a guy has to be careful with the young ladies. 

Look, would you rather drive a new car or a used one? And if you are the car, would you rather 
be driven by a student driver or one with a license. 

Girls aren’t rated Double X for nothing, which is why I chase them. 

Why bother bringing these cases? 
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There are some people who will do anything for money, but there are others who will do 
anything for justice. I like to think I’m the later, but that just might be my ego talking. 

What’s at stake? 

Universities were supposed to be open to differing views, but today under Feminism the winds of 
a cult-like conformity blow through the halls of academia when centers of learning and the 
press believe they have discovered the one and only truth. 

The message is clear. On college campuses, everybody’s freedom of speech is limited to 
parroting pro-Feminist propaganda as determined by the self-appointed members of the PC 
Ministry of Truth. 

Freedom of speech. It is key to the flow of ideas and forbids treating differently those with 
unpopular viewpoints by suppressing their speech in favor of popular speech. Tory, Amy and 
the Feminists are out to eradicate discussion of the currently unpopular masculine perspective 
beneficial to males. 

“To impose any strait jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot flourish in an atmosphere of 
suspicion and distrust. Teachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and 
die.” Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.). 

Are you advocating revolution? 

I’ve been advocating that in one form or another since I was a member of SDS—Students for a 
Democratic Society. 

I almost joined the Weathermen, but couldn’t see the relevance in blowing up bathrooms. 

As Abraham Lincoln said, “The people of the United States are the rightful masters of both 
Congress and the Courts, not to overthrow the Constitution, but to overthrow the men [and now 
females] who pervert the Constitution.” 

For me, it is just about time for civil disobedience. 

Sure that can include violence, but I have not decided to start up the Eliot Ness truck yet. It’s a 
figure of speech. 

The only way to stop the discrimination against men is for 100,000 armed guys to show up in 
Washington, DC demanding their rights. The problem is there are perhaps only 200 men left in 
America. 




What are they going to do to me—send me to Guantanamo? I like warm climates, besides if I 
escape, I get to drive around in 56 Chevys with hot Latinas and smoke Cuban cigars. 

Or, they take away my license to practice law. So what? The only reason I got it was to defend 
my rights, but that’s impossible in a judicial system prejudiced against men. So my law license 
is pretty much as useless as basing arguments on the Torah in a court of the Third Reich. 

My allegiance is to the Constitution and Declaration of Independence—not to a government 
that’s been corrupted by ideological Feminists, nor a government that sacrifices men’s rights to 
give girls preferential treatment. 

Feminism has created a de facto tyranny over men by government. As James Madison said, a 
tyranny exists when one group controls the executive, legislative, and judicial branches. The 
belief system of Feminism now has an overriding influence in all three. America is now a 
Feminarchy that tramples the rights of men. 

Insurrection seems better than living as slaves to the Feminists and a government that enforces 
their male-hating policies. If we fail, we’ll be gone, and then the ladies can fight among 
themselves and with the androgynies who are left. 

Throughout history the failure of governments to uphold individual rights have caused 
violence—not prevented it. Today, the preferential treatment of girls violates the rights of guys, 
there’s no justice within the system because the Feminist Establishment prevents the institutions 
in this country from upholding the Constitution as it applies to men seeking equal treatment. 

“[Wjhere there is only a choice between cowardice and violence, I would advise violence.” 
Gandhi. 

Sometimes a social evil is so egregious, so entrenched, that violence is the only answer. 

Violence is often necessary in the name of a principle, and is admirable when waged in the name 
of democratic principles. 

Never underestimate the influence of violence. 

How do the laws discriminate? 

Currently, just look at the three anti-feminist cases 1 brought: 

Ladies Nights : The suit would have ended guys having to subsidize girls to party. I think that’s 
called prostitution. 

The owner of the China Club told me that he held Ladies Nights to get a lot of guys to come to 
the club thinking there would be plenty of girls. To which I added that when there wasn’t, they’d 
console themselves by drinking. 
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Religion and Women’s Studies case : Religion requires irrationality and acting against one’s 
self-interest. So think irrationally and do something stupid and you’ve got a trait of femininity. 

‘“[Ijntensely personal’ convictions which some might find ‘incomprehensible’ or ‘incorrect’ 
come within the meaning of‘religious belief....” Welsh, 398 U.S. at 339 (internal quotes 
Seeger, 380 U.S. at 184-185): 

Amy harps on the innuendo that allegations of Feminism as a religion are absurd. To Feminists 
and those scared of them, yes, but the U.S. Supreme Court and Court of Appeals cases on 
religion indicate otherwise. 

Academic freedom does not give any University the right to provide a wide range of benefits to 
one group based on sex but not the other as a result of stereotyping. “Fairness in individual 
competition for opportunities ... is a widely cherished American ethic. Indeed, in a broader 
sense, an underlying assumption of the rule of law is the worthiness of a system of justice based 
on fairness to the individual,” which still includes males. Regents of University of California v. 
Bakke, 438 U.S. 265, 319 n. 53 (1978). 

By 2016 in the U.S., females will receive 64% of the Associate’s Degrees, over 60% of 
the Bachelor’s Degrees, 53% of the Professional Degrees, and 66% of the Doctor’s Degrees. 
National Center for Educational Statistics, Digest of Educational Statistics, Table 258. 

VAWA: The reputation and careers of Americans, usually men, are destroyed by secret, Star 
Chamber like hearings in which aliens testify but not the accused. 

Why did the Feminist get VAWA passed? 

Why do females squeeze their feet into tiny shoes with stilts on one end, constrict the lower part 
of their bodies in panty hose, interfere with their respiration with tight push-up bras, paint their 
faces with cancer causing dyes, pluck their eyebrows, glue fake eyelashes to their eye lids, 
conduct chemical reactions on their heads to change hair color? To catch a guy. 

If they are willing to do all that to land a guy, they are sure willing to use the government to 
violate a guy’s rights if it increases their chances. 

You lost that case? 

And every case I brought where the rights of men conflicted with the preferential treatment of 
females. 

The chances of the courts upholding the rights of men are about equal to some pretty young lady 
paying my way on a date. 

One of these days the courts may do what they are supposed to—then again, maybe they never 
will. 
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Give me some examples of how the laws discriminated in the past? 

1. The British Factory Acts in the 19 th century limited the hours beyond which no woman 
was to work during any one day, the time which was to be allotted to meals, the 
sanitation of the workrooms, and other matters of a similar nature. Cleveland at 250-51. 

2. In America in the 19 th and early 20 th centuries, statutes existed in all the States with a 
view to regulate and prescribe for the employment of women in hazardous occupations. 
Such laws forbid the employment of women in excess of a specified number of hours per 
day and per week. A few of the States had also established a minimum wage to be paid 
to women engaged in stated occupations. 

3. In England females could not vote for members of Parliament but could vote on county 
and local matters. Cleveland at 254. 

Flogging 

4. An 1820 English Act forbade the flogging of women either in public or private, but not 
men. It was also okay to flog school boys with a cane but not a school girl. 

Paternity Fraud 

5. Under the 19 th century common law when a mother had a child while married, the 
husband was presumed to be the father. Of course that was not always the case, but only 
lately has DNA testing been able to disprove such, but in around 30 states, it does not 
matter. 

Liable for wife's acts 

6. In England, marriages before 1870, the husband was liable for his wife’s contracts, torts 
or civil wrongs before they were even married. 

7. In America in the 1800s, if a wife rented and occupied premises, her husband would be 
liable for the rent. 

8. A suit could be brought by or against a married woman only for contracts made by her 
previous to her marriage. And even in such cases she had to be joined by her husband as 
co-plaintiff or defendant. 

9. A wife could not be sued for receiving stolen goods, if she received them from her 
husband. 

10. In America in 19 th and early 20 th centuries, if a husband abandoned his wife, even with 
justification, he was nevertheless liable for her support. 

11. In America in 19 th and early 20 th centuries, when a husband refused to supply his wife 
with necessaries suitable to her rank and condition, the wife could obtain them from any 
tradesman or tradesmen, and the husband had to pay the bills. 

Liable for support of wife 

12. Tradesman could supply a wife with goods which she had been in the habit of 
purchasing, whether the same be necessaries or not, and the husband had to pay. 

13. In America in 19 th and early 20 th centuries, a woman could complain of her husband’s 
laziness, and compel him at court to give bonds for the support and also for the 
maintenance of his children. 
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Liable for wife who left 

14. If a wife, who had left her husband, offered to return and the husband refused to receive 
her, the wife could, then purchase necessaries in his name without his consent, and the 
husband was liable for all necessaries so supplied. 

15. Any man who shall unlawfully neglect or refuse to support his wife or children, unless 
owing to physical incapacity or other good cause, might be convicted of a felony in some 
States, but liable to punishment in every State. 

16. In America in 19 th and early 20 th centuries, an unmarried adult woman who becomes poor 
and unable to support herself, might, by legal process in some of the States, compel her 
father, mother, grandfather, grandmother, or any one or more of them, to furnish such 
support or to contribute towards it. If these relatives are not able to do so, the State, town 
or municipality would support the woman as a pauper. 

Restriction on husband’s property but not wife’s 

17. In America in the 1800s, during the life of a wife, a husband could not sell nor make a 
conveyance of his real estate either in whole or in part without her knowledge and 
consent. She had a one-third interest in his real estate and in NY one-half his personal 
property. 

18. In America in the 1800s, except for five states, every woman possessed at marriage of 
property or acquired property during marriage by any means held it and all rents, profits 
and income from, to her separate use, free from the control of her husband and from 
attachment by creditors for his debts. A married woman could without her husband’s 
consent sell, convey, and devise her separate estate, or any interest or interests in any and 
every part thereof, the same as if she were single. 

19. In England, The Married Woman’s Property Act of 1882 allowed married women to 
acquire, hold, and dispose of property in the same way as could a single woman, which 
except for primogeniture, was the same as a male. All property belonging to a woman at 
the time of her marriage, or which came to her after marriage, including earnings and 
property acquired by the exercise of any skill or labour, was absolutely her own, and the 
husband had no rights whatever over the property of his wife. 

20. In England in 1870, under the Married Woman’s Property Act: 

a. All the earnings of a married woman were her own property, as also were her 
deposits in any Savings Bank. 

b. Every married woman was allowed to insure her own or her husband’s life for her 
separate use. This opened the way for wives taking out insurance on their 
husbands and then killing them. 

c. Where husband and wife are both liable, the property of the husband must first be 
taken to satisfy the liability. 

Debtors ’prison 

21. In England, under the Married Woman’s Property Act of 1882, a married woman trading 
on her own account could be made a bankrupt, but she could not be committed to prison 
for non-fulfillment of an order under the Debtor’s Act of 1869. Arthur Rackham 
Cleveland, Woman under the English Law the Landing of the Saxons to the Present Time, 
at 282, London: Hurst and Blackett, 1896. For 1837-1895. Husbands, however, could 
be committed to prison for failing to pay certain debts. 
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a. Under the 1882 Act, every married woman had the same remedies, civil and 
criminal, against all persons, including her husband, for the protection of her 
separate property, as if she were a single woman. Id. at 283. 

22. In 19 th century England, judicial separation or divorce courts could grant alimony only to 
the wife and direct that the custody of the children of the marriage be given either to the 
innocent party. 

23. In 19 th century America, a wife was legally entitled to alimony, except for adultery, but 
not the husband, and the husband had to pay for the wife to bring a divorce action against 
him. Today in America with no-fault divorce, the entire structure of American marriage 
and divorce is geared to financially supporting faithless females. Men are 4 times more 
likely to lose their homes. One million American men are preemptively ordered out of 
their homes each year, even when no physical abuse is even alleged. 

Heart balm 

24. In the I9 !h and early 20 th centuries in America, where a woman, who was of age, is 
seduced under a promise of marriage, she could personally sue the seducer. When the 
seducer was a single man, the latter would be compelled to make reparation by marriage. 
Where this could not be affected, exemplary damages would generally be obtained. If 
the seducer was a married man and the girl did not know it, she could obtain aggravating 
damages. 

25. By 1929, with very few exceptions, women could hold any office in any of the States. 
They may have been members of a State legislature and they may have been members of 
Congress. 

Sentencing 

26. For the 41 classes of crimes to which the Federal Sentencing Guidelines apply, the 
average sentence for males is 278.4 percent greater than that of females (51.5 versus 18.5 
months). David Mustard, Disparities in Sentencing: Evidence from U.S. Federal Courts , 
Journal of Law and Economics, vol. XLIV (April 2001). 

27. Males not only receive longer sentences but also are less likely to receive no prison term 
when that option is available; more likely to receive upward departures, and less likely to 
receive downward departures. When downward departures are given, males receive 
smaller adjustments than females. Id. 

Female value greater 

28. A drunk driver will receive an average of a 3-year higher sentence for killing a female 
than for killing a male. Unconventional Wisdom, Washington Post, Sept. 7, 2000. 

29. Black widows: Chicago female homicide cases resulting in non-convictions by 1914 had 
become a national scandal. Illinois State’s Attorney Maclay Hoyne, declared that: “The 
manner in which women who have committed murder in this county have escaped 
punishment has become a scandal. The blame in the first instance must fall upon the 
jurors who seem willing to bring in a verdict of acquittal whenever a woman charged 
with murder is fairly good looking and is able to turn on the flood gates of her tears, or 
exhibit a capacity for fainting.” 

30. Female Defenses unavailable to males: 
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Menstruation and PMS, or 1 kill whomever 1 want and blame it on my biology : 


At four o’clock in the afternoon on January 30, 1865, Mary Harris fired two shots 
at her former fiance, as he walked down the hallway of the U.S. Treasury Building 
leaving work for the day. Burroughs fell dead and Harris was tried for murder. 

Mary’s prior fiance had broken off their engagement and married another girl, so 
Mary followed him to D.C. and shot him dead. Mary tearfully testified that Burroughs 
had promised to marry her but married someone else. After a 12-day trial in which she 
pleaded “not guilty by reason of being ‘crossed in love and suffering from painful 
dysmenorrheal at the time of the shooting’ or what is now called premenstrual syndrome, 
Mary was acquitted. 

N.Y. Times, July 20, 1865 printed: The verdict only furnishes a new illustration 
of what must be regarded as a settled principle in American law—that any woman, who 
considers herself aggrieved in any way by a member of the other sex, may kill him with 
impunity, and with an assured immunity from the prescribed penalties of law. 

Battered Female Syndrome or he’s dead so I can say whatever I want about him and the 
courts will believe me. 


Svengali Defense or the devil, a man, made me do it. 

Contract killing or get a guv to do it and then blame him . 

Injurious Falsehood (form of interference with economic concerns) [Defamation protects a 
person’s reputation while Injurious Falsehood protects economic concerns; it is an economic 
tort]. 


Intentional publication 

Of false and misleading information 

Malice = done with intent to interfere with another’s interests or done without regard to 
consequences. A reasonably prudent person would anticipate economic damages 
[if show statement made and false then there exists presumption of malice] 

That results in special damages, including loss of prospective economic advantage 

Tortious interference with prospective contractual relations [Protects person in acquiring 
property. Where a contract would have been entered into but for malicious conduct of 3P], 

Relationship with 3P that creates expectancy of future contractual relations 
Defendant interferes with that relationship 

Malice = Defendant’s sole purpose is to harm plaintiff or defendant engaged in fraud 
Economic injury, which includes loss of opportunities for profit 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or "'The Herald"), by and through their undersigned attorneys, submit this memorandum 
of law in opposition to Plaintiff Roy Den Hollander’s (“Plaintiff’ or “Hollander”) oral motion for 
an immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules 
(“CPLR”). 

PRELIMINARY STATEMENT 

This motion arises from Defendants’ motion to dismiss Plaintiffs amended complaint for 
lack of personal jurisdiction. Defendants - two Australian news organizations and two 
Australian reporters based in Australia who wrote articles about a controversy at a local 
Australian university - argue that this Court does not have personal jurisdiction over any 
Defendant because the articles were not researched, written, edited, or published in New York; 
they were researched, written, edited, and published in Australia. In fact, just last month, a state 
court in Wisconsin dismissed a lawsuit against The Herald for just this reason. See Salfinger v. 
Fairfax Media Ltd., No. 13-cv-0100081, slip op. at 8-10 (Wis. Cir. Ct. Dec. 8, 2014). Instead of 
bringing forward facts contradicting any of this as the law requires him to do, Plaintiff Roy Den 
Hollander - a self-proclaimed “anti-feminist” who makes no attempt to hide his contempt for 
Defendants, at a point even analogizing one to a “female dog in heat” - now asserts that this 
Court should hold an immediate trial on whether jurisdiction is proper because he thinks 
Defendants are “liars” and their affidavits cannot be trusted. Hollander asks this Court to 
validate this belief by ordering Defendants to expend time and money to travel ten thousand 
miles around the world based on his unsubstantiated allegation that they are liars. This Court 
should not do so. 
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Immediate trials should be held only when a plaintiff creates a genuine issue of fact in 
opposition to a motion to dismiss that has the potential to lead to an early resolution of the case. 
Here, Defendants’ motion to dismiss argues that Defendants undertook no action in New York 
that was “directly related” to the creation of the articles Plaintiff challenges, such that exercising 
jurisdiction over them would be appropriate. Defendants affirmed by way of affidavits that they 
took no such action. Plaintiff, in opposition, offered no evidence at all contradicting these 
affidavits. That ends the inquiry. 

Undeterred, Hollander alleges there are “inconsistencies” between Defendants’ first set of 
affidavits responding to allegations in his original complaint and their second set responding to 
different allegations in his amended complaint. These “inconsistencies,” he argues, are evidence 
of perjury, and, he claims, if Defendants “lied” about one thing, they are clearly “lying” about all 
things. He further catalogues a series of alleged contacts Defendants have with New York, 
which he argues support jurisdiction. Neither of Plaintiff s arguments, however, create a genuine 
issue of fact. First, his allegations of perjury are absurd; affidavits responding to different 
complaints with different allegations will of course be different. Second, Defendants’ alleged 
contacts with New York, even if credited as true, cannot create a genuine issue of fact because 
they are unrelated to the creation of the articles Hollander challenges. In short, Plaintiff has not 
and cannot create a genuine issue of fact. 

Moreover, forcing the Defendants to travel ten thousand miles to defend personal 
jurisdiction undercuts the policy decision made by the drafters of CPLR, who chose to treat 
defamation claims different than other claims, and the Court of Appeals, which chose to construe 
CPLR § 302(a)(1) narrowly in defamation actions. SPCA v. Am. Working Collie Ass ’n, 18 
N.Y.3d 400, 405 (2012). In fact, for this reason, Plaintiff cites no case finding an immediate trial 
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appropriate on a motion to dismiss for lack of personal jurisdiction in the defamation context. 

For these reasons, Plaintiffs motion should be denied. 

BACKGROUND 1 

A. The Defendants 

Advertiser Newspapers is an Australian-based corporation and publishes The Advertiser, 
a newspaper based out of Adelaide, Australia and focused on Australian-related news. See 
Affirmation of Katherine M. Bolger (“Third Bolger Aff”), Ex. 6 (“Cameron Aff”) ]j]j 3-7. 2 
Tory Shepherd, at all times relevant to this suit, was the Political Editor for The Advertiser and is 
a citizen of Australia who has never been to the State of New York. Id., Ex. 7 (“Shepherd Aff”) 
]fl[ 1,2, 16. Shepherd, in researching and writing the challenged articles, placed a single phone 
call to Plaintiff in New York and also contacted Plaintiff and a New York professor, Miles 
Groth, via email. Id. 14-15. 

Defendant Fairfax Media also is an Australian-based corporation and publishes The 
Sydney Morning Herald (“The Herald’’’) based out of Sydney, Australia and focused on 
Australian-related news. Id., Ex. 8 (“Coleman Aff”) 3-8. At all times relevant to this suit, 
Amy McNeilage was a reporter for The Herald and a citizen of Australia who, like Shepherd, has 
never been to the State of New York. Id., Ex. 9 (“McNeilage Aff”) 1-3, 9. McNeilage had 
no contact with anyone in New York in the process of writing the single Herald article 
challenged by Hollander and also never attempted to contact Hollander. Id. 7-8. 


1 Defendants include in this Background only those facts that are necessary to the disposition of 
Plaintiffs Motion for an Immediate Trial. A complete background of this case can be found in 
Defendants’ Opening Memorandum in support of their Motion to Dismiss [Dkt. 44] at 2-8. 

2 For the Court’s convenience, Defendants submit herewith the Third Bolger Affidavit, which contains, 
as exhibits appended thereto, the Defendants’ first and second set of affidavits filed in support of the first 
and second motions to dismiss, respectively. 
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B. Plaintiff Roy Den Hollander 


Plaintiff is a self-professed “anti-feminist” who believes that the “feminist” movement is 
a plot to “eliminate[] the rights that the members of a distinct group, such as men, are entitled 
to.” FAC 67, 79. To prevent that from happening, Hollander has filed multiple civil suits 
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alleging that various programs he believes favor women are unconstitutional or illegal. 

Plaintiffs complaints along these lines have been unsuccessful. See, e.g., Hollander v. 
Inst, for Research on Women & Gender at Columbia Univ., 372 F. App’x 140, 141-42 (2d Cir. 
2010) (noting the court’s “grave doubts” about Plaintiffs legal arguments). This is so despite 
Plaintiffs efforts to paint his opponents as liars, Hollander v. The City of New York Commission 
on Human Rights, No. 12635, 2013 WL 9679520, at *3-4 (1st Dep’t Mar. 3, 2013) (Reply Brief 
for Petitioner-Appellant Hollander) (accusing the Commission on Human Rights of “falsely 
recounting]” its own order), and the judges he appears before as biased, Second Affirmation of 
Katherine M. Bolger [Dkt. 45], Ex. 6 [Dkt. 46] at 2 (arguing that a judge’s opinion was 
“factually wrong, but try telling that to a lady judge if you’re a man”). And, in fact, the U.S. 
Court of Appeals for the Second Circuit has admonished Hollander for his conduct in these 
matters. See Hollander v. Members ofBd. of Regents of Univ. ofN.Y., 524 F. App’x 727, 730 
(2d Cir. 2013) (“Before again invoking his feminism-as-religion thesis in support of an 
Establishment Clause claim, we expect [Plaintiff] to consider carefully whether his conduct 
passes muster under Rule 11.”). Plaintiff chronicles his legal exploits on a website titled, “MR 
Legal Fund” (the “MR” standing for “Men’s Rights”), urging that “[n]ow is the time for all good 
men to fight for their rights before they have no rights left.” MR Legal Fund, 

3 The Court is entitled to take judicial notice of certain materials, such as court records and newspaper 
articles, without converting the motion to one for summary judgment. See, e.g., Saleh v. N.Y. Post, 78 
A.D.3d 1149, 1151-53 (2d Dep’t 2010); see also Gomez-Jimenez v. N.Y. Law Sch., 36 Misc. 3d 230, 258 
n. 13 (Sup. Ct. N.Y. Cnty.) (judicial notice of newspaper article reporting a 25% decline in law school 
admissions), aff’d, 103 A.D.3d 13 (1st Dep’t 2012); Opening Mem. at 4 n.2 (discussing judicial notice). 
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http://www.mensrightslaw.net/main/index.html (last visited on Jan. 12, 2015). 

Hollander discusses this lawsuit on his website under the headline “Bimbo Book Burners 
from Down Under.” Id. He describes the articles subject to his original complaint as “Yellow, 
female-dog-in-heat Articles,” while styling Defendants’ filings as, for example, “Book Burner’s 
Motion to Dismiss.” Id. In a document titled “Responses to Media,” also published on 
Hollander’s website and relating to this suit, Hollander asks himself, “Why bring the suit?” and 
goes on to answer, “To have fun fighting these bimbo book burners who think they are the 
chosen ones.” See Third Bolger Affi, Ex. 1 at 1 (“Release”). He then says “[t]he tenn bimbo 
refers to Tory the Torch and Amy ‘McNeuter.’ McNeuter because she wants to neuter men, 
unless she’s in bed with them, assuming she’s heterosexual.” Id. When asked, “Weren’t you 
published on the Voice of Men website that calls girls ‘bitches,’” an allegedly libelous statement 
at issue in this complaint, Hollander responds, “Yes, but I don’t use that term. I think it gives 
girls too much credit.” Id. at 10. When he asked, “Are you advocating a revolution,” he states, 
in part, “The only way to stop the discrimination against men is for 100,000 armed guys to show 
up in Washington, D.C. demanding their rights.” Id. at 11. 

C. Procedural History 

1. The Original Complaint 

Hollander filed his original complaint against Defendants on March 24, 2014 and served 
it on the Defendants in Australia through the Hague Convention on the Service Abroad of 
Judicial and Extrajudicial Documents. The original complaint purported to assert two causes of 
action against all Defendants for “injurious falsehoods” and tortious interference with 
prospective economic advantage. Original Compl. [Dkt. 1] ][ 77. Plaintiff based his claims on 
three articles, two of which were published by Advertiser Newspapers and written by Shepherd. 
Id. IfU 16, 65. Fairfax Media published the third in The Sydney Morning Herald, which 
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McNeilage authored. Id. ]f 44. 

2. The Motion to Dismiss and Supporting Affidavits 

On August 29, 2014, Defendants filed a motion to dismiss that complaint, arguing that 
this Court lacked personal jurisdiction and Plaintiff failed to state a claim. Original Motion [Dkt. 
7]. Defendants attached affidavits responding to the jurisdictional allegations in the original 
complaint from Shepherd and McNeilage, as well as from Michael Cameron, the National 
Editorial Counsel at News Limited, the parent of Advertiser Newspapers, and Richard Coleman, 
the Solicitor at Fairfax Media. Third Bolger Affi, Exs. 2-5. 

3. The Amended Complaint 

On October 7, 2014, Plaintiff filed an affidavit in opposition to Defendants’ motion to 
dismiss, (“Original Opp.”) [Dkt. 26], and an amended complaint (“FAC” or “Amended 
Complaint”) [Dkt. 11]. In his opposition, Hollander noted an inconsistency in Shepherd’s 
original affidavit, accusing her of “perjury on the material issue of personal jurisdiction” because 
her affidavit stated that she only had contact with Hollander in New York, even though she also 
exchanged emails with Miles Groth, a New York professor. Original Opp. ]J 24. Hollander’s 
Amended Complaint asserted claims styled as injurious falsehood and tortious interference. 

FAC Tf]f 156-58, 159-69. Hollander also added claims for prima facie tort against McNeilage and 
Shepherd and defamation against Shepherd, id. ]fl[ 170-77; 178-214. He also alleged that two 
additional articles written by Shepherd and published by The Advertiser were actionable. Id. ]fl[ 
181-82. Additionally, Plaintiff added a number of new jurisdictional allegations. Compare 
Original Cornpl. 78-82 with FAC ]fl[ 26-34 and Original Opp. ]fl[ 17-48. 

On October 26, 2014, Defendants withdrew their motion to dismiss, because it was 
mooted by Hollander’s filing of the Amended Complaint. Letter of Withdrawal [Dkt. 41], On 
October 27, 2014, Defendants again moved to dismiss Hollander’s action. Notice of Motion to 


6 




Dismiss [Dkt. 43]. In their Memorandum in support of their Motion to Dismiss (“Opening 
Mem.” or “Motion to Dismiss”) [Dkt. 44], Defendants argued that this Court lacked jurisdiction 
over them and, in any event, that Plaintiffs claims failed on the merits as they sought to impose 
liability for either true statements, statements of opinion, or for statements Defendants never 
made. Opening Mem. at 9-16, 18-27. In support of their Motion to Dismiss, Defendants 
attached new affidavits from Shepherd, McNeilage, Cameron, and Coleman, each responding to 
the new jurisdictional allegations in Plaintiffs Amended Complaint or in his original opposition. 
See Third Bolger Aff, Exs. 6-9. In addition, the Shepherd affidavit corrected the earlier error, 
and Shepherd swore, “In my original affidavit in support of the Defendants’ motion to dismiss 
the complaint, I erroneously stated that I had no other contact with anyone in New York besides 
the telephone call with Mr. Den Hollander. I regret this inadvertent error.” Shepherd Aff. 13. 

Hollander filed an Affidavit in Opposition to Defendants’ Motion to Dismiss 
(“Opposition” or “Opp.”) [Dkt. 48] on November 7, 2014. In his Opposition, Plaintiff accused 
Defendants of perjury and argued that the undersigned suborned perjury. Opp. ]fl[ 6-10, 22-56. 

In support, Plaintiff points to several alleged “inconsistencies” between the first and second sets 
of affidavits. For example, Hollander argued that Shepherd “committed perjury in her [first 
affidavit]” because she failed to disclose that she emailed a professor in New York City in the 
process of writing some of the challenged articles. Id. ]f 31(a). This additional information, 
Hollander alleges, “raises doubts as to” Defendants’ “truthfulness.” Id. ]f 34 (as to Coleman); see 
also, e.g., id. ]f 31(b) (arguing that “discovery is needed to determine whether Shepherd is still 
lying or concealing facts”). As to personal jurisdiction, Plaintiff pointed to other alleged 
different occasions where he claims Defendants allegedly “lied” either outright or by omission. 
Id. 26-28, 30, 31 (a)-(e), 32, 34, 36-39, 41, 42, 52. 
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On November 13, 2014, Defendants replied to Hollander’s Opposition, pointing out that 
Hollander’s claims of “perjury” were unfounded. Reply [Dkt. 67] at 3-4. The only real 
inconsistency identified in the Opposition was in Shepherd’s affidavit and she had corrected and 
apologized for the error. Id. The other alleged “inconsistencies” were just differences created 
because of Hollander’s Amended Complaint and original affidavit in opposition “containing] 
significantly more allegations regarding personal jurisdiction than did the original complaint.” 

Id. In other words, Defendants’ two sets of affidavits were different because Plaintiffs 
jurisdictional allegations were different - not because Defendants were trying to “cover-up” 
contacts with New York as Hollander argued. Id. at 4. 

This Court held a hearing on Defendants’ Motion to Dismiss on November 24, 2014. 
There, Hollander again accused Defendants of perjuring themselves. In the process, Plaintiff 
made an oral motion pursuant to CPLR Rule 3211(c) for an immediate trial on the question of 
whether this Court had personal jurisdiction over the Defendants, arguing that their affidavits 
could not be trusted based on the alleged inconsistencies pointed to by Hollander. Defendants 
requested an opportunity to oppose the motion on submission which the Court granted, giving 
Defendants up-to and including January 12, 2015 to respond. 

ARGUMENT 

This Court should deny Plaintiffs motion. As an initial matter, no Defendants perjured 
themselves. Instead, Plaintiff is attempting to manipulate Shepherd’s error - that she both 
corrected and apologized for before Plaintiff made his application - and the fact that the other 
Defendants submitted different affidavits in response to the Amended Complaint than they did to 
the original complaint, to force Defendants to travel ten thousand miles to appear before this 
Court. And we know why Plaintiff is doing so - on his website, he tells he is bringing this 
lawsuit to “[t]o have fun fighting these bimbo[s]” and admits he “despise[s]” feminists, which he 
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believes Shepherd and McNeilage to be. Release at 1. This Court should not allow Plaintiff to 
succeed and should deny this Motion because Plaintiff has cited no genuine issue of fact that 
would compel a trial here. 

Moreover, even if all of the facts that Plaintiff claims are true were actually true - and 
they are not - this Court must still deny Plaintiffs Motion for an Immediate Trial and dismiss 
this case. At best, Plaintiffs claim is that because Defendants’ newspapers have websites that 
are accessible in New York and, he claims, have some ancillary operations here (they do not), 
there is jurisdiction. As a matter of law, however, even if Plaintiff s jurisdictional claims were 
true, they are insufficient and this Court must dismiss this case for lack of jurisdiction. 

POINT I 

PLAINTIFF’S MOTION SHOULD BE DENIED 

“[Cjourts must of course be circumspect in using [their] power” to order an immediate 
trial under CPLR Rule 3211(c). David D. Siegel, Practice Commentaries, CPLR Rule 
C3211:47. Such motions should be granted only “when appropriate for the expeditious 
disposition of the controversy,” CPLR Rule 3211(c), and “only when there is a genuine dispute” 
as to a case-ending fact, David D. Siegel, N. Y. Practice § 271 (5th ed. 2011); see also Howard v. 
Spitalnik, 68 A.D.2d 803, 803 (1st Dep’t 1979). In other words, an immediate trial is only 
appropriate where (1) a plaintiff has produced evidence that “raised a genuine issue of fact,” 
Howard, 68 A.D.2d at 803, and (2) that fact has the prospect of ending the litigation, CPLR Rule 
3211(c). 

A “genuine issue of fact” is not created by ambiguous, speculative rebuttals to evidence 
offered by the party moving to dismiss the action. LeFevre v. Cole, 83 A.D.2d 992, 992 (4th 
Dep’t 1981). Instead, the party opposing dismissal generally must offer evidence that actually 
contradicts the evidence offered by the moving party. Id. (trial appropriate where there was 
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unequivocal evidence contradicting opposing party’s affidavit); see also Howard, 68 A.D.2d at 
803 (immediate trial appropriate where competing affidavits “clearly raised a genuine issue of 
fact”). Accordingly, to prevail on this Motion, Plaintiff would need to show by admissible 
evidence that there is a genuine issue of material fact as to the Motion to Dismiss. He has not 
and cannot do so. 

Defendants’ Motion to Dismiss is predicated in part on this Court’s lack of personal 
jurisdiction over the Australia-based Defendants. In actions like this one that sound in 
defamation, long-arm jurisdiction over a foreign defendant can only be found, if at all, pursuant 
to CPLR § 302(a)(1). Opening Mem. at 9-11 (citing, e.g., Pontarelli v. Shapero, 231 A.D.2d 
407, 410 (1st Dep’t 1996) (jurisdiction over non-domiciliary defendants barred by the “specific 
language” of CPLR §§ 302(a)(2)-(3)). This section of New York’s long-arm statute authorizes 
jurisdiction only when a plaintiffs claims “aris[e] from” a defendant’s “transaction of] business 
within the state.” CPLR § 302(a)(1). And even then, the nonnal reach of CPLR § 302(a)(1) is 
“narrowly” circumscribed where the plaintiff seeks to impose liability based on a defendant’s 
speech. SPCA, 18 N.Y.3d at 405 (‘“New York courts construe ‘transacts any business within the 
state’ more narrowly in defamation cases ....’” (quoting Best Van Lines, Inc. v. Walker, 490 
F.3d 239, 248 (2d Cir. 2007)). Thus, mere maintenance of a website accessible in New York or 
merely sending defamatory statements into New York, even if it causes injury in New York, 
does not constitute transactions of business where the claims are speech-based. Opening Mem. 
at 10-12; Reply at 7-8. 

Instead, a defendant can be said to have transacted business only when she “[1] engaged 
in some purposeful activity within New York [2] that was directly related to the creation of the 
allegedly defamatory work.” Biro v. Conde Nast, No. 11 Civ. 4442 (JPO), 2012 WL 3262770, at 
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* 10 (S.D.N.Y. Aug. 10, 2012) (emphases added); see also Am. Radio Ass ’n v. A.S. Abell Co., 58 
Misc. 2d 483, 484-85 (Sup. Ct. N.Y. Cnty. 1968). Email and telephone contacts from outside of 
New York sent into New York do not, on their own, constitute a transaction of business. SPCA, 
18 N.Y.3d at 405; see also Penachio v. Benedict, 461 F. App’x 4, 5 (2d Cir. 2012) (noting that 
“contacting] New York residents by email and telephone,” among other acts, did not constitute 
transacting business); Trachtenberg v. Failedmessiah.com, No. 14 Civ. 1945 (BMC), 

— F. Supp. 2d —, 2014 WF 4286154, at *4 (E.D.N.Y. Aug. 29, 2014) (“Basing an article on 
information received out-of-state from a New York source is simply not the same as coming to 
New York to conduct research.”). 

For this reason, the relevant question in determining whether Plaintiff is entitled to an 
immediate trial is whether Hollander put forward evidence showing that Defendants took action 
in New York that directly related to the reporting of the challenged articles and thereby raised a 
genuine issue of fact relating to jurisdiction. Plaintiff has not done so. 

First, Plaintiff produced no evidence of Defendants’ contacts with New York sufficient 
to confer jurisdiction. In support of their Motion to Dismiss, Defendants submitted affidavits 
affirming that Advertiser Newspapers and Fairfax Media are Australian corporations that do not 
publish in New York and are not targeted at New York. Cameron Aff. 3, 6, 7, 8; Coleman 
Aff. 2, 4, 6. McNeilage submitted an affidavit stating that she is an Australian citizen who 
has never visited New York. McNeilage Aff. 1,9, 10. As to the single article written by her 
and challenged by Hollander, McNeilage further affirmed that she did not intend to target New 
York and had no contact with anyone in New York in reporting and writing that article. Id. 6- 
7. Shepherd also submitted an affidavit wherein she too states she is a citizen of Australia who 
has never visited New York. Shepherd Aff. 1, 16. She also affirmed that she did not intend to 
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target New York with any of the articles written by her and challenged by Hollander and had 
only limited contact with Plaintiff and another New York professor in the process of researching 
two of the articles challenged by Hollander, including a single phone call and email exchanges. 
Id.\\ 11-12, 14. 

Based on these facts, Defendants argued that this Court did not have jurisdiction over any 
one of them under well-settled New York law. Opening Mem. at 9-16. More specifically, 
Defendants asserted that jurisdiction could not be based on the maintenance of websites or the 
distribution of the allegedly injurious statements in New York. Id. at 11-12 (citing, e.g., Gary 
Nidi & Assocs., Inc. v. Phillips, 29 Misc. 3d 245, 250 (Sup. Ct. N.Y. Cnty. 2010)). Defendants 
further argued that Plaintiff had the burden, therefore, of demonstrating “ additional , purposeful 
activity in New York . . . that is substantially related to ‘the transaction out of which the cause of 
action arose.’” Id. (quoting SPCA, 18 N.Y.3d at 404 (quotation marks and citations omitted)). 
All Plaintiff pled in his Amended Complaint, however, was that Defendants had coincidental 
contacts with New York unrelated to the articles at issue here and that Shepherd had limited 
contact with New York by way of a phone call and emails. Opening Mem. at 15-16. Because 
neither set of contacts would support jurisdiction over any defendant, Defendants argued that 
Plaintiff could not meet his burden. 

In his Opposition, Plaintiff failed to put forward evidence contradicting any of this. See 
generally Opp. fflf 22-56. Instead, he offered a smattering of irrelevant contacts Defendants 
allegedly have with New York. See, e.g., id. at 26 (relationship between Advertiser 
Newspapers and News Corp), 29 (alleged presence of an Advertiser Newspapers officer in New 
York), 32 (alleged presence of an advertising representative for Fairfax Media in New York); 34 
(presence of a The Herald correspondent in New York until 2012). In their Reply, Defendants 
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pointed out that even if these contacts were credited, they still would not support jurisdiction 
because none of his claims arose from these contacts. See, e.g., Reply at 10 (noting that even if 
true, the presence of an advertising representative in New York is “not relevant to the Court’s 
inquiry, because Hollander’s claims do not result from any advertisements in The Herald"). An 
immediate trial would, therefore, be improper here because Hollander clearly failed to create a 
genuine issue of fact related to the exercise of jurisdiction under CPLR § 302(a)(1). 

Plaintiffs purported authority to the contrary, Vandermark v. Jotomo Corp., 42 A.D.3d 
931 (4th Dep’t 2007), changes none of this. There, a plaintiffs son had ingested a toxic 
chemical, causing him injuries. Id. at 931. The Texas defendants argued that they were not 
subject to personal jurisdiction, because the only connection they had to New York was a 
franchisee agreement with a New York co-defendant. Id. at 932. In ordering an immediate trial, 
the Fourth Department explained that the plaintiff had also “submitted evidence establishing that 
[the Texas Defendants] maintained a Web site to conduct business transactions on behalf of itself 
and [the New York co-defendant].” Id. This contact, the court, noted could be enough to 
maintain jurisdiction under CPLR § 302(a)(1), because it is “well settled that Tong-arm 
jurisdiction [lies] over commercial actors and investors using electronic and telephonic means to 
project themselves into New York to conduct business transactions.’” Id. (citation omitted). But 
Vandermark was not a defamation claim and defamation claims are treated differently. SPCA, 

18 N.Y.3d at 405. The Court of Appeals made clear in SPCA that the maintenance of a website 
alone in defamation cases does not constitute a transaction of business under CPLR § 302(a)(1). 
Id. (“While [the allegedly defamatory statements] were posted on a medium that was accessible 
in this state, the statements were equally accessible in any other jurisdiction.”). Thus, the mere 
existence or nature of the Defendants’ websites do not create a genuine issue of material fact as 
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to whether jurisdiction would be proper in this case. 

Second, Hollander in his Opposition and at the November 24 hearing resorted ad 
hominem attacks, as he has done in the past with other defendants in other cases, declaring based 
on purported inconsistencies between Defendants’ first and second sets of affidavits that 
Defendants “lie, dissemble, prevaricate and cover-up.” Opp. at 14. In essence, Plaintiff argues 
that an immediate trial is required because Defendants are “liars.” But, there is no there there. 
Any material inconsistencies between the affidavits - to the extent there are any - result solely 
from the fact that the affidavits responded to different allegations in different complaints. In any 
event, no matter how many allegations of bad faith Plaintiff lobs at Defendants, such baseless 
allegations do not create a genuine issue of fact meriting resolution at a trial. 

As an initial matter, alleged “inconsistencies” do not create a genuine issue of fact when 
left unsupported by facts showing the same. Cf. Thomas v. Abate, 213 A.D.2d 251, 252 (1st 
Dep’t 1995) (“[Petitioner’s mere belief of bad faith, unsupported by proof in support thereof. . . 
does not warrant an evidentiary hearing . . . .”); see also DMP Contracting Corp. v. Essex Ins. 
Co., 76 A.D.3d 844, 847 (1st Dep’t 2010) (“allegations of bad faith . . . unsupported by 
evidence” did not create a genuine issue of material fact). 

And it is clear from Plaintiffs Opposition that even he is unable to point to actual 
evidence that Defendants have made any misrepresentations at all. As discussed above, Shepherd 
made an inadvertent error, admitted it, corrected it, and apologized for it. Shepherd Aff. ^[ 13. 4 
The other differences, as made clear by Defendants in their Reply, are a result of new allegations 

4 Hollander’s allegations that Defendants’ are lying and perjuring themselves are irresponsible. Perjury 
is a serious crime, N.Y. Penal Law §§ 210.00, et seq. \ it is not, however, committed whenever parties 
disagree or when parties unintentionally make a false statement, id. § 210.00 (defining “swear falsely” as 
occurring where one “intentionally makes a false statement”). Like his jurisdictional arguments, 
Plaintiffs accusations are unfounded. 
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in Plaintiffs Amended Complaint and his original affidavit in opposition or Plaintiff merely 
inventing them out of whole cloth. Reply at 3-4; compare Original Compl. ]fl[ 78-82 with FAC 
]f]J 26-34 and Original Opp. 17-48. Hollander’s original complaint set forth little more than 
boilerplate allegations regarding jurisdiction. Original Compl. 80-81. In his Amended 
Complaint, Hollander takes a different approach. There, he adds a whole litany of new 
allegations regarding, for example, News Corp and its relationship to The Advertiser, FAC ]J 31, 
the alleged distribution of The Herald and The Advertiser in the United States, id. 27, 32, and 
that every defendant was “persistently conducting business in New York,” id. f 33. Asa result, 
Defendants submitted new affidavits from the same individuals responding to the different 
jurisdictional allegations in the Amended Complaint (and in his first opposition affidavit). 5 
Compare Original Compl. 78-82 with FAC ]fl[ 26-34. 

Nevertheless, Plaintiff states in a wishy-washy sort of way that the alleged 
inconsistencies “appear[] to” show that Defendants are lying, Opp. 1} 30, or that from them one 
can “infer[] more contacts may exist,” id. ]f 34, or that the affidavits, in general, “appear[] to be 
disingenuous,” id. 51. For example, Plaintiff claims that Shepherd “lied” in her first affidavit 
because “[f]or the first time in her Second Affidavit Shepherd admits all her articles were 
published on the World Wide Web.” Id. U 31(c). As an initial matter, this is not a lie - the first 
affidavit does not say something contrary to the second affidavit. Moreover, the very copies of 
the articles attached to the Shepherd affidavit were copies of the articles from The Advertiser 
website. Third Bolger Affi, Ex. 3 (First Shepherd Affi, Ex. A). Plaintiff has just concocted a 
“lie” out of whole cloth. As another example in the original complaint, Plaintiff made no 

5 Plaintiff also alleges that counsel here lied, asserting, for example, she falsely claimed that “Plaintiff 
used the term ‘harpy’ to disparage Defendant McNeilage.” Opp. | 12(e). This is a “lie,” Hollander 
argues, because he only “used [the term] to refer only to Defendant Shepherd.” Id. 
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allegations as to whether The Herald maintained an office in New York. As a result, Fairfax 
Media, which has no current business operations in New York, submitted the Coleman affidavit 
in which Coleman swore “Fairfax Media and The Sydney Morning Herald do not have any 
office[s] ... in New York.” Third Bolger Affi, Ex. 4 (First Coleman Aff. ]{10). In his 
subsequent filings, Plaintiff stated that The Herald appeared to have had an office in New York 
at some point in the past. See, e.g., Original Opp. 1} 26. In response, Coleman stated that 
“Fairfax did have a correspondent in New York until 2012,” but it no longer does. Coleman Aff. 
]f 8. Hollander calls this a lie - it is not. It is completely consistent testimony in response to 
differing allegations. In short, there are no “lies” or “inconsistencies.” And, Plaintiffs own 
subjective doubt as to the veracity of Defendants’ affidavits - particularly in light of Plaintiff s 
clear dislike of Shepherd and McNeilage, who he calls “harp[ies],” Original Opp. at]f 8(k), and 
compares to the infamous Nazi propagandist Joseph Goebbels, id. at 8(j), does not create a 
genuine issue of fact. 

Third, even if the Court were to assume the truth of all of the purported contacts Plaintiff 
asserts that Defendants have with New York, this Court still would not have jurisdiction over any 
defendant. In casting a broad net, offering a collage of Defendants’ alleged New York contacts, 
Hollander forgets that the inquiry here is a narrow one. SPCA, 18 N.Y.3d at 405 (“New York 
courts construe ‘transacts any business within the state’ more narrowly in defamation cases . . . .” 
(citations omitted)). Indeed, as set forth supra at 12-13 and in the Motion to Dismiss at 12-16 
and the Reply at 9-12, none of Hollander’s allegations regarding random or fortuitous contacts 
with New York - unrelated to the underlying cause of action - would support a finding of 
jurisdiction under CPLR § 302(a)(1). 6 

6 As explained in Defendants’ Opening Memorandum, none of these contacts would support 
jurisdiction under CPLR § 301 either. Opening Mem. at 13-16. Moreover, even if jurisdiction was found 
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In short, Plaintiff has failed to raise a genuine issue of fact relating to the exercise of 
personal jurisdiction and his Motion must be denied. 

POINT II 

IN ANY EVENT, PLAINTIFF S CLAIMS ARE MERITLESS 

The First Department has made clear that a court may properly consider the equities of 
forcing a party to appear for an immediate trial. Rubin v. Rubin, 73 A.D.2d 148 (1st Dep’t 
1980). In Rubin v. Rubin, for example, the First Department, in rejecting the need to hold a pre¬ 
trial hearing on the issue of a party’s residence, stated that “the interests of economy of effort and 
sound judicial management. . . militate against bifurcated proceedings.” Id. at 151. This is 
especially true where such proceedings would “necessitate] . . . twice calling witnesses who 
may come from as far away as Europe,” and where such a “piecemeal approached” might be 
“used for harassment purposes.” Id. 

It is clear that Plaintiffs singular goal here, as evidenced by Plaintiffs vitriolic, hate- 
filled Amended Complaint, describing Defendants as, among other things, “Japanese ‘comfort 
girls,’” FAC K 80, and “Nazi[s],” id. f 105, is to exact litigation costs and punish Defendants, 
who Hollander believes are the latest iteration of the “Feminazi infested media,” Opening Mem. 
at 5. Elsewhere, Plaintiff has made clear that he brings this suit against “stupid little girls,” 
Release at 8, out of vengeance because “what’s wrong with a little quid pro quo.” Id. at 3. This 
is made all the worse by the fact that Defendants are located in Australia and would be required 

under New York’s long-arm statute, jurisdiction would be improper under the Due Process Clause. A 
Wisconsin court, in fact, just found that The Herald was not subject to jurisdiction in a defamation suit 
brought by a resident of Wisconsin based on its website because, “Fairfax defendants ha[d] not 
purposefully reach[ed] out and into Wisconsin, for example, by circulating newspapers or magazines 
[t]here (as was the case in Keeton [v. Hustler Magazine, Inc., 465 U.S. 770 (1984)]) or by placing 
advertising [t]here to draw Wisconsinites to their websites in Australia and New Zealand.” Salfinger, slip 
op. at 8 (quotation marks omitted). Indeed, the mere fact that Wisconsin residents could visit the website 
and would see display advertising like everyone else who visited the site was found to be “insufficient to 
satisfy due process.” Id. at 8-9. 
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to expend substantial costs if this Court were to credit Hollander’s baseless allegations of bad 
faith and Defendants were made to travel to New York for an immediate trial. 

As such, in the alternative, this Court should decide Defendant’s Motion to Dismiss on 
the merits, mooting Plaintiffs Motion here. Defendants explained in their Opening 
Memorandum and Reply that Hollander impermissibly seeks to impose liability based on truthful 
statements - freely admitted by Plaintiff himself, compare, e.g., FAC f 11 (asserting that 
Shepherd and McNeilage “intentionally misled their readers” by describing Plaintiff has an “anti¬ 
feminist”) with id. Tf 67 (“Roy does describe himself as an anti-feminist”), statements of opinion, 
see, e.g.. Opening Mem. at 24 (arguing that statements that Plaintiff was “radical,” “hardline,” or 
on “the margins” are protected opinion and citing, e.g ., Pitcock v. Kasowitz, Benson, Torres, & 
Friedman LLP, 74 A.D.3d 613, 614 (1st Dep’t 2010) (use of the word “extreme[]” is a statement 
of opinion)), and statements that Defendants never actually made, Opening Memo at 18 (noting 
that “[tjhere is no question that a defendant only can be held liable for statements she actually 
makes” (citation omitted)). The U.S. Constitution precludes liability under these circumstances. 

Plaintiffs recent “Media Release” only reinforces these arguments. Indeed, in the 
Release, he again admits the truth of things he claims are defamatory. He admits, for example, 
that “I’m an anti-feminist, and proud of it,” compare FAC f 11 with Release at 9; that he 
published articles on a “Voice for Men, a site which regularly refers to women as ‘bitches,’” 

FAC | 55 with Release at 4; and that he advocates gun ownership as a way to combat feminism, 
compare FAC If 163 with Release at 11 (urging “100,000 armed guys to show up in Washington, 
DC”). 

The point is that Plaintiffs own filings in this case and his writings elsewhere, 
demonstrate that this case is a meritless suit aimed only at exacting burdensome litigation cost on 
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Defendants of whom Plaintiff has said, “I don’t hate the feminists -1 despise them.” Release at 
3. His Amended Complaint is utterly without merit and must be dismissed. 

CONCLUSION 

This Motion is meritless. Plaintiff has produced no evidence creating a genuine issue of 
fact requiring resolution at an immediate trial. For each of the foregoing, reasons, Defendants 
respectfully request that the Court deny Plaintiffs Motion for an Immediate Trial and dismiss the 
Amended Complaint with prejudice. 


Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: A /Katherine M. Boleer 
Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 
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Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald"), by and through their undersigned attorneys, submit this memorandum 
of law in opposition to Plaintiff Roy Den Hollander’s (“Plaintiff’ or “Hollander”) Motion 
Requiring Defendants to Withdraw Allegedly “Illegally Obtained Document.” 

PRELIMINARY STATEMENT 

In this application, Plaintiff, an attorney appearing pro se, falsely claims that Defendants’ 
counsel or some unknown party acting at her behest hacked into Plaintiffs personal computer or 
website, stole a document, attached that document to Defendants’ opposition to Plaintiffs oral 
motion for an immediate trial, and then tried to cover it up by “falsely” characterizing it as a 
media release as opposed to “Responses to Media.” These statements are categorically false and 
irresponsible. As accurately described in the affidavit submitting the document to the Court, it 
was freely available on Plaintiffs website. Plaintiffs Motion should be denied. 

The real reason Plaintiff wants this Court to order Defendants to withdraw the document 
is clear: it is both embarrassing and fatal to his lawsuit. The allegedly stolen document 
discloses, among other things, that Plaintiff brought this suit “[t]o have fun fighting these bimbo 
book burners,” compares Defendants to Joseph McCarthy and Nazis, questions Defendants’ 
sexuality and mocks the sexuality of Justice Joan Lobis, before whom Plaintiff appeared, 
describes Defendants as “female-dog-in-heat journalists,” discloses that Plaintiff is out for 
“vengeance,” and argues that Defendants are “stupid little girls wagging their tongues.” Plaintiff 
also admits the truth of several statements he claims are false in the articles he challenges here as 
injurious falsehoods, conceding for example that he was, in fact, published on the website A 
Voice for Men. It is, therefore, hardly surprising that Plaintiff does not want the Court to see it. 
Plaintiffs allegations of hacking, however, are meritless, and the Motion should be denied. 
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BACKGROUND 


A. Procedural Posture 

Plaintiff commenced this action for injurious falsehood and tortious interference with 
prospective economic advantage arising out of the publication of articles written by two 
Australia-based reporters and published in two separate Australia-based papers in January 2014. 
Dkt. 1. After Defendants moved to dismiss the complaint, Plaintiff filed an Amended Complaint 
(“FAC”), adding claims for defamation against Defendant Shepherd and prima facie tort against 
Defendants Shepherd and McNeilage. Dkt. 11. 

On October 27, 2014, Defendants filed a motion to dismiss Plaintiffs lawsuit because 
this Court lacks personal jurisdiction over all four of the Australia-based Defendants. Dkt. 43. 

In the alternative, Defendants moved to dismiss this action for failure to state a claim because the 
statements complained of were either substantially true or statements of opinion (the “Motion to 
Dismiss”). Dkt. 44. The Motion to Dismiss is currently pending. 

At a hearing before Justice Milton A. Tingling on November 24, 2014, Plaintiff made a 
motion for an immediate trial, arguing (falsely) that Defendants had committed “perjury” in their 
affidavits, and, therefore, they should be brought to the Court and cross-examined (the “Motion 
for a Trial”). Defendants opposed that Motion on January 12, 2015, and Plaintiff submitted a 
reply on January 20, 2015. Dkt. 69; Dkt. 75. The Motion for a Trial is currently pending. 

B. Plaintiffs Publicly Available Website 
and the Media Release 

In drafting the opposition to the Motion for a Trial, an associate at the law firm that 
represents the Defendants conducted factual research online. Affidavit of Matthew L. Schafer 
(“Schafer Affi”) 2. In the process, a Google search directed him to Plaintiffs website, 
http://www.mensrightslaw.net. Id. He clicked that link and was redirected to the website, which 
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he was able to navigate freely. Id. At no time was he prompted to enter a password. Id .; see 
also id., Ex. 1 (a screenshot of part of the website as of December 30, 2014). He then sent a link 
to the website to the undersigned. Affidavit of Katherine M. Bolger (“Bolger Aff”) ^ 2, who 
clicked the link and immediately accessed the website, id. If 3. The undersigned was never asked 
for a password either and was able to navigate freely. Id. If 3. 

About a week later, the associate visited Plaintiffs website again. Schafer Aff. ]j 3. At 
that point, he clicked on a link on Plaintiffs website that directed him to a document entitled 
“Responses To Media.” Id. Plaintiffs website did not require a password to access that 
document. Id. Tflf 3, 4. Instead, the associate accessed the website and the document as he would 
have any other webpage and document on the Internet. Id. f 3. 

On January 12, 2015, Defendants filed the opposition to Plaintiffs Motion for a Trial. 
Dkt. 69 (“Opp.”). Defendants explained that Plaintiff chronicled his legal battles with feminists 
on his website and noted that the website had been “last visited on Jan. 12, 2015,” the day of the 
filing. Id. at 4-5. Defendants also attached a copy of the allegedly illegally obtained document, 
which Plaintiff titled “Responses to Media” and which featured a question-and-answer between 
Plaintiff and the media about this lawsuit. Id.; Bolger Aff., Ex.l (copy of document). Relying in 
part on that document, Defendants argued that an immediate trial would be inequitable because it 
was clear, based on the vitriolic document, that Plaintiff merely wanted to exact litigation costs 
on Defendants. Opp. at 17. 

C. Plaintiff Files an Order to Show Cause 

The very next day, Plaintiff filed an order to show cause why Defendants should not be 
required to withdraw the document and why Defendants’ attorney should not be referred to “the 
proper authorities,” Dkt. 72, and an affidavit in support, Dkt. 73 (“OSC Aff.”). Plaintiff alleged 
that Defendants or their counsel violated “Federal and New York” law “[b]y hacking into a 
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website not viewable to the public.” OSC Aff. 3. Plaintiff also asserted that Defendants’ 
counsel perjured herself by characterizing the “Responses to Media” document as a “Media 
Release,” because doing so was intended to “cover up” the fact that the document was not 
publicly available. Id. 3-6. 

Upon receipt of the order to show cause, both the undersigned and her colleague visited 
Plaintiffs website. Schafer Aff. ]f 6; Bolger Aff. ]J 6. For the first time, the website was no 
longer publicly accessible, and they were asked to enter a username and password. 1 Schafer Aff. 
]f 6; Bolger Aff. ^ 6. A “cached” copy of Plaintiff s publicly available website, captured by 
Google on January 3, 2015, however, still remained accessible on Google. The Google cache 
copy showed the full text of the homepage for Plaintiffs website. Schafer Aff. 7, 8 & Ex. 2 
(the “cached” version of the website). 

The undersigned emailed Plaintiff informing him that the website had been publicly 
available and asked him to withdraw the order to show cause. Plaintiff refused to do so. Bolger 
Aff. T| 8. This Court then denied Plaintiffs request, allowing Plaintiff to refile the order as a 
motion “if appropriate.” Dkt. 99. 

D. This Motion 

Just hours after this Court declined to issue Plaintiffs order to show cause, Plaintiff 
refiled it as a motion and filed an accompanying affidavit in support. Dkt. 100; Dkt. 101. In the 
affidavit, he now argues that Defendants or Defendants’ counsel “hack[ed]” his computer or 
server, “eliminate [ed] the authorization codes” on his server, and violated his right to privacy 

Previously, Plaintiff brought a lawsuit for copyright infringement against counsel in another case 
after counsel submitted articles that Plaintiff wrote that “convey[ed] his aggressively anti-‘Feminazi’ 
worldview,” as exhibits. Hollander v. Swindells-Donovan, No. 08-CV-4045 (FB) (LB), 2010 WL 
844588, at *1 (E.D.N.Y. Mar. 11, 2010), aff’d sub nom. Hollander v. Steinberg, 419 F. App’x 44 (2d Cir. 
2011). In an eerily similar turn of events, after defendants submitted those articles to the Court, Plaintiff 
removed them from his website. Id. at *1 n.l. 
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“under the U.S. Constitution” and rights under federal and state law. Dkt. 101 ]f 3 (“Mot. Aff.”). 
He also swears under oath that the undersigned knows the document is not a media release and 
that Defendants characterized the document as a media release “in order to trick this Court into 
believing the hacked document had actually been presented to the media.” Id. 7-8. Plaintiff 
now asks this Court to order Defendants to withdraw the exhibit and turn over all copies of the 
release and order counsel to identify anyone involved in obtaining the release and refrain from 
“publicizing” the media release. Id. (wherefore clause). 

ARGUMENT 

Instead of litigating the merits of this case, Plaintiff yet again accuses the Defendants and 
counsel of breaking the law - this time for allegedly hacking his computer and perjuring 
themselves. Plaintiffs Motion is frivolous and should be denied. 

As set forth in the affidavits submitted herewith, neither Bolger nor anyone acting at her 
direction “hacked” Plaintiffs website. Schafer Aff. ]j 5; Bolger Aff. 7. In fact, they merely 
browsed Plaintiffs publicly available website exactly as they would have browsed any website. 
Schafer Aff. ]j 3; Bolger Aff. ]f 3. Browsing the Internet is not “hacking” or “eliminate[ing] 
authorization codes” to Plaintiffs website. That is the end of the analysis. 

Moreover, Plaintiffs allegations also are refuted by independent documentary evidence. 
First, the Google “cache” of Plaintiff s website states that it captured a “snapshot of the page as it 
appeared on Jan. 3, 2015.” Schafer Aff. 7-8 & Ex. 2. The homepage is visible in its entirety. 
Additionally, the Columbia Business School alumni club lists Plaintiffs website under the 
“Alumni Businesses” section of their “Useful Links” webpage, describing it as a “nonprofit 
fighting for the rights of men in America.” Useful Links, Columbia Business School Alumni 
Club of New York, http://www.cbsacny.org/links.html (last visited Feb. 3, 2015). This too 
refutes Plaintiffs statement that his website was not publicly available. Mot. Aff. ][ 3. 
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Plaintiffs allegation that counsel committed perjury by characterizing his “Responses to 
Media” document as a “Media Release” does nothing to change this analysis. Id.} J 5. Plaintiff 
appears to argue that describing it as a release suggests that the “document was made public to 
the press” and this is somehow false. Id. ]J 6. This is nonsensical. Defendants’ counsel was 
explicit in her affidavit that the document was available on Plaintiffs website. Dkt. 70 ]f 2. 

There is no mischaracterization. Plaintiffs Motion should be denied. 

Indeed, Plaintiffs application is frivolous on its face. Conduct is frivolous when it “is 
completely without merit in law and cannot be supported by a reasonable argument for an 
extension,” when it is “undertaken primarily to delay or prolong the resolution of the litigation, 
or to harass or maliciously injure another,” or where “it asserts material factual statements that 
are false.” 22 NYCRR § 130-1.1(c). Here, Plaintiff, an attorney, has made baseless, false 
allegations that Defendants and their counsel are criminals based on no evidence and after 
receiving an email from Defendants’ counsel stating that the allegations are false. Throughout 
this litigation, Plaintiff has filed no fewer than six filings accusing Defendants’ counsel of 
perjury, forgery, and hacking, and he has called Defendants “harp[ies],” “bacchanalian,” 
“Japanese comfort girls,” Nazis, and “dogs-in-heat.” FAC 80, 105, 123. More remarkably, 
this is Plaintiffs established modus operandi in many litigations in which he appears, accusing 
other opposing counsel of misrepresenting facts and “prevaricating],” and judges who rule 
against him as being biased in favor of women and “antagonistic]” toward men. Hollander v. 
United States, No. 08-6183-cv, 2009 WL 8248275, at *6-11 (2d Cir. Sep. 10, 2009) (Plaintiffs 
Reply Brief); Hollander v. Swindells-Donovan, No. 08-cv-04045 (E.D.N.Y. Dec. 21, 2009) 
(Plaintiffs Memorandum of Law, Dkt. 44 at 17 n.4, annexed as Ex. 2 to Bolger Affi); Hollander 
v. Copacabana Nightclub, No. 07-cv-05873 (S.D.N.Y. Oct. 9, 2007) (Plaintiffs Memorandum of 
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Law, Dkt. 21 at 1, 3, 4, 10, annexed as Ex. 3 to Bolger Aff.). This Court should not allow 
Plaintiff to continue with these irresponsible allegations; it is time to apply the “doctrine of 
‘enough is enough.’” Shangold v. Walt Disney Co., No. 03 CIV 9522 WHP, 2006 WL 2884925, 
at *1 (S.D.N.Y. Oct. 11, 2006) (quotation marks and citation omitted), affd, 275 F. App’x 72 
(2d Cir. 2008). Plaintiffs Motion is frivolous, and should be denied. 2 

CONCLUSION 

Therefore, Defendants respectfully request that the Court deny Plaintiffs Motion, 
together with costs, attorneys’ fees, and such other relief as the Court deems appropriate. 

Respectfully submitted, 

LEVINE SULLIVAN KOCH & SCHULZ, LLP 

By: /s/ Katherine M. Bolger 
Katherine M. Bolger 

321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 


Indeed, the First Department has found sanctions appropriate in this context. In Weisburst v. 
Dreifus, the trial judge awarded fees in the amount of $35,500 where one party filed “an emergency stay 
containing] ‘false charges [against the opposing party] that were expressed by means of a tortured and 
very partial rendering of the facts.’” 89 A.D.3d 536, 536 (1st Dep’t 2011) (citation omitted); see also 
Capetola v. Capetola, 96 A.D.3d 612, 613 (1st Dep’t 2012) (awarding fees where one party “submitted an 
affidavit to the court that was intentionally misleading” and his attorney accused the opposing party of 
violating criminal law without basis). The court further noted - based on the false charges and lack of 
facts - that the motion could “‘only have been deliberately crafted to mislead.’” Dreifus, 89 A.D.3d at 
536 (citation omitted). 
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WILSON ELSER 

WILSOM ELSER MOSKOWITZ ED ELMAN & DICKER LLP 


April 5, 2017 


Joseph L. Francoeur 

212 . 915.5638 (Direct) 
.loseDh.Francoeur@wilsonelser.com 


Via ECF 

Hon. Vernon S. Broderick 

United States District Judge 

United States District Court 

Southern District of New York 

Thurgood Marshall United States Courthouse 

40 Foley Square, Room 415 

New York, NY 10007 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A. No.: 1:16-cv-09800 

Dear Judge Broderick: 

We represent Defendants Katherine M. Bolger and Matthew L. Schafer (“Defendants”) in 
the above-referenced action. Per Rule 4.A. ot Your Honor s Individual Rules and Piactices, 
Defendants submit this pre-motion letter addressing the amended complaint filed by Plaintiff 
Roy Den Hollander (“Plaintiff’) on March 24, 2017. 

On January 31, 2017, Defendants filed a pre-motion letter requesting a conference and 
leave to move to dismiss Plaintiff s complaint. See Dkt. 14. In the letter, which Defendants 
incorporate by reference herein, see Dkts. 14, 15, Defendants explained, among other things, that 

(1) Plaintiff was collaterally estopped from asserting his baseless and harassing claims because 
they already have been rejected by Justice Jennifer Schecter of New Y ork State Supreme Court, 

(2) Plaintiffs central allegation that Defendants “hacked” his account was disproven by the very 
documents attached to Plaintiffs complaint, and (3) at any rate, each of his claims failed on their 
elements (e.g., Plaintiffs “Injurious Falsehood” claim was based on privileged statements made 
during litigation and his “Violation of Attorney Work Product Privilege” claim is not recognized 
by the New York Court of Appeals). After receiving Plaintiffs letter response, see Dkt. 16, this 
Court set a pre-motion conference for April 7, 2017. 

A month and a half later, and two weeks before the pre-motion conference, Plaintiff filed 
an amended complaint, Dkt. 18 (“Amended Complaint or FAC ), and submitted a letter 
addressed to Your Honor purporting to summarize it, Dkt. 19. The Amended Complaint adds 
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two new claims, one for copyright infringement and one for replevin, and further requests that 
Defendants be referred to the First Department’s Disciplinary Committee for allegedly violating 
the Rules of Professional Conduct or to the New York County District Attorney for prosecution. 
These claims are meritless and irresponsible and Defendants respectfully request permission to 
move to dismiss them. 

First, Plaintiff claims that Defendants infringed the copyright in his documents by filing 
them in the state court litigation. This is baseless. Indeed, the Second Circuit rejected a nearly 
identical claim brought by Plaintiff against two other attorneys after they too attached Plaintiff s 
writings to motion papers. In doing so the Second Circuit expressly held that such filings 
constitute fair use of the copyrighted material. Hollander v. Steinberg , 419 F. App’x. 44, 46-48 
(2nd Cir. 2011) (“independent review of the record . . . makes clear . . . that no rational trier of 
fact could have found for Den Hollander ” (emphasis added)); see also Hollander v. Swindells- 
' Donovan, No. 08-CV-4045 (FB)(LB), 2010 WL 844588, at *5 (E.D.N.Y. Mar. 11, 2010) 

(“Hollander filed suit based on facts which clearly could not support copyright infringement ” 
(emphasis added)). 1 Plaintiffs claims here are plainly frivolous and should be dismissed. 
Moreover, because the Copyright Act shifts fees to the prevailing party in cases where the claim 
is “objectively unreasonable,” Plaintiff should be required to pay Defendants fees for being 
forced to move to dismiss a knowingly frivolous claim. Mahan v. Roc Nation, LLC, 634 F. 
App’x 329, 330-31 (2d Cir. 2016). 

Second, Plaintiffs replevin claim should be dismissed because it is duplicative of, and 
preempted by, the Copyright Act. The only basis for the claim is Plaintiff s allegation that 
Defendants “stole . . . data” from his computer and then reproduced it. FAC 123-27. This is 
exactly the kind of rights protected by the Copyright Act. 17 U.S.C. § 301(a); Miller v. 
Holtzbrinck Publishers, L.L.C., 377 F. App’x 72, 73 (2d Cir. 2010) (preemption occurs where 
“‘the claim seeks to vindicate legal or equitable rights that are equivalent to one of the bundle of 
exclusive rights already protected by copyright law’” (citation omitted)); Christen v. Iparadigms, 
LLC, No. 1:10CV620, 2010 WL 3063137, at *3 (E.D. Va. Aug. 4, 2010) (“the replevin claim 
complains of Defendant’s use and retention of a copy of her manuscripts and thus seeks to 
vindicate a right that is the exclusive province of the Copyright Act”). As such, the replevin 
claim should be dismissed. 

Third, Plaintiffs baseless request that Defendants be referred to the authorities for 
prosecution (or to the Disciplinary Committee for sanctions) - a request Plaintiff already made 
and lost in the State Court - underscores the degree to which Plaintiffs harassing and improper 
allegations are collaterally estopped. Hollander v. Shepherd, No. 152656/2014 (Sup. Ct. N.Y. 
Cnty. Jan. 23, 2015), Dkt. 100 at 1 (requesting that Bolger “be referred to the proper authorities” 
for allegedly hacking Plaintiffs “cloud”). Plaintiff made the same request to Justice Schecter 
and she concluded that “[tjhere is no basis for granting” it. See Hollander, No. 152656/2014 
(Sup. Ct. N.Y. Cnty Jan. 11, 2016), Dkt. 120. Plaintiff, therefore, cannot raise it again before 
this Court. 

Far from remedying the deficiencies of the initial complaint, the Amended Complaint 
merely serves to highlight the abusive nature of Plaintiff s claims here. Because each and every 


1 The claim is also frivolous because Plaintiff fails to plead that he registered his “attorney work product” with the 
Copyright Office, a prerequisite for filing a copyright action. 17 U.S.C. § 411(a). 
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claim is meritless, Defendants respectfully request leave to file a motion to dismiss them. We 
thank the Court for its time and attention to this matter. 



JLF/mst 

cc: via ECF 

Roy Den Hollander, Esq. 

545 East 14 th Street, 10D 
New York, New York 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 





ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 


April 5, 2017 

ByECE 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


l:16-cv-09800-VSB, Hollander v. Bolger et al. 

Response to defense attorney Joseph L. Francoeur’s second pre-motion letter 

Dear Hon. Judge Broderick: 

I am an attorney admitted to this Court and representing myself in this action against the 
defendants. This letter is in response to defense attorney Joseph L. Francoeur’s second pre¬ 
motion conference letter of April 5, 2017. 

Francoeur cannot help but continue his litigation by prevarications and dissemblings. 

First , Francoeur whines over Plaintiffs timing in submitting the First Amended 
Complaint—but Fed. R. Civ. P. 15 (a)(1)(B) does not. Plaintiffs paralegal could have handed 
the First Amended Complaint to him at the scheduled conference. While that would have been 
fair given Francoeur’s conduct thus far, it would not have been fair to the Court. 

Plaintiff initially made the mistake of granting Francoeur’s request for additional time in 
responding to the original complaint. That gave Francoeur a month to research his first letter for 
a pre-motion conference. Plaintiff had three days in which to respond. As for his second letter, 
Francoeur took a week and a half before serving it, which gave Plaintiff two days to respond. 

Second , Francoeur’s objection to the copyright cause of action in the First Amended 
Complaint is based on a Second Circuit “Summary Order.” Francoeur fails to mention that 
Summary Orders do not have precedential value. They are limited to that case and that case 
alone. Further, the facts here are different. 

Francoeur even tries to intimidate the 70 year-old plaintiff who lives from paycheck to 
paycheck when there is work; otherwise, on the pittance of social security—who’s he kidding. 
Besides, the recovery of full costs provision 17 U.S.C. § 505 works both ways. More 



importantly, Francoeur’s huffing and puffing over the copyright issue indicates that his clients 
not only absconded with the attorney work product but other documents of Plaintiff s—both 
registered and not registered with the U.S. Copyright Office. 

Third , the replevin action requests this Court exercise its pendent jurisdiction to use a 
traditional New York State procedure for requiring all the materials copied by Francoeur’s 
clients be turned over to Plaintiff, since they had no right to copy them in the first place. 

Copyright law 17 U.S.C. § 503, Remedies for infringement: Impounding and disposition 
of infringing articles, requires a copyright violation, but replevin is broader. So, if the Court 
finds no copyright violation, Plaintiff might still recover the materials to which he has a superior 
right under New York replevin. 

Fourth , the guilty always claim the allegations against them are “baseless.” Francoeur 
goes one better. He prevaricates over what exactly is alleged in the First Amended Complaint. 

It alleges his clients violated New York Rule of Professional Misconduct 4.1 and New York 
Judiciary Law § 90(4)—neither were raised in the New York Supreme Court case. 

Francoeur’s opposition to the First Amended Complaint simply prevaricates and 
dissembles its way to requesting that he be allowed to make a motion to dismiss. Plaintiff 
agrees, he should be allowed to make his motion to dismiss. 

Thank you for your time. 


Dated: April 5, 2017 

New York, New York 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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v We WILSON ELSER 

WILSON ELSER MOSKOWITZ EDEI.MAN & DICKER LLP 


April 13,2017 


Joseph L. Francocur 

212.915.5638 (Direct) 

JoseDh.Francoeur@wilsonelser.com 


Via ECF 

Hon. Vernon S. Broderick 

United States District Judge 

United States District Court 

Southern District of New York 

Thurgood Marshall United States Courthouse 

40 Foley Square, Room 415 

New York, NY 10007 

RE: Roy Den Hollander v. Katherine M, Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A. No. : l:16-cv-09800 
Our File No,: 16664.00002 

Dear Judge Broderick: 

As the Court is aware, we represent Defendants Katherine M. Bolger and Matthew L. 
Schafer (“Defendants”) in the above-referenced action. 

Pursuant to Local Civil Rule 7.1(d), and 4.G. of Your Honor’s Individual Rules and 
Practices, Defendants submit this letter motion for leave to increase the page limit of 
Defendants’ Memorandum of Law in Support of Defendants’ Motion to Dismiss from twenty- 
five (25) pages to thirty-five (35) pages . 

Pursuant to 4.B. of Your Honor’s Individual Rules and Practices, there is good cause here 
for granting the increase in the page limit. Here, the Plaintiff s First Amended Complaint asserts 
seven (7) distinct causes of action: (1) violation of the Computer Fraud and Abuse Act of 1986, 
18 U.S.C. § 1030(a)(2)(C), (2) violation of the civil Racketeer Influenced and Corrupt 
Organizations Act (“RICO”), 18 U.S.C. § 1961, (3) violation of the Copyright Act of 1976, 17 
U.S.C. § 101, (4) trespass to chattel, (5) injurious falsehood, (6) replevin, and (7) violation ot 
attorney work product privilege. See Dkt. 18. Additionally, the RICO cause ot action alleges 
“robbery” and “wire fraud” as the underlying predicate acts. While the Defendants have 
multiple independent grounds for dismissing each of these causes of action (see Dkt. 14, 20), 
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Defendants require an. increase in the page limit to ensure that each cause of action is sufficiently 

addressed in kind. Separate and apart from these grounds for dismissal, Plaintiff s First 

Amended Complaint must be dismissed because Plaintiff collaterally stopped from bringing this 
action, and because Plaintiff fails to satisfy the pleading standards of this Court, and as set forth 
in Iqbal v. Twombly, 556 U.S. 662, 678 (2009) and its progeny. These grounds for dismissal will 
require a discussion independent of Plaintiff s various causes of action, further necessitating the 
increase in page limit. 

Please note that Defendants sought consent from the Plaintiff prior to bringing this letter 
motion, but the Plaintiff advised that he did not consent to Defendants’ request. However, 
should the Court grant this request, Defendants would not oppose a reciprocal request from the 
Plaintiff. 

Should Your Honor have any questions or concerns, please do not hesitate to contact the 
undersigned. We thank Your Honor tor your attention to this matter. 


Respectfully submitted, 

WILSON ELSER MOSK< |)WITZ EpELMAN & DICKER LLP 


JLF/mst 

cc: via ECF only 



Joseph"!- Francoeur 


Roy Den Hollander, Esq. 

545 East 14 th Street, 10D 
New York, New York 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

April 13,2017 

ByECE 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et ai, l:16-cv-09800 
Opposition to defendants’ request to increase the page limits for the briefs. 

Dear Hon. Judge Broderick: 

I am an attorney admitted to this Court and representing myself in this action against the 
defendants. This letter is in opposition to defense attorney Joseph L. Francoeur’s request that the 
page limits for the briefs concerning defendants’ motion to dismiss be increase to 35 pages, 
which would be nearly a third longer than the pennitted 25 pages. 

Attorney Francoeur and his clients’ conduct thus far in this action make it clear that they 
will just use the additional space to continue their litigation of personal destruction. In their two 
letters to this Court, Francoeur and his clients, also defense attorneys, have raised irrelevant 
matters in order to engage in their neo-McCarthyite-PC smear tactics. 

The additional pages will only provide more of their self-righteous, hypocritical and 
bigoted ideological rants against me for resorting to the courts to defend my rights under the 
laws and the U.S. Constitution. 

Francoeur and his clients are marked by a severe strain of intolerance toward anyone who 
does not believe as they do. Especially, if that person worked as a volunteer in Donald Trump’s 
campaign for the presidency—as I did. 

From the powerful to the tyrant next door, those who aim to exploit, control and silence 
others predictably turn to personal attacks, lies and deception. 

Thank you for your time. 


Dated: April 13, 2017 



New York, New York 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


Copy via ECF to 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 E. 42nd Street 
New York, NY 10017 
212.915.5638 

Joseph.Francoeur@wilsonelser.com 
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ROY DEN HOLLANDER 


Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
rdenhollander97@gsb.columbia.edu 


April 13,2017 


By ECF 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 

Hollander v. Bolger et ai, l:16-cv-09800 
Opposition to defendants’ request to increase the page limits for the briefs. 

Dear Hon. Judge Broderick: 

I am an attorney admitted to this Court and representing myself in this action against the 
defendants. This letter is in opposition to defense attorney Joseph L. Francoeur’s request that the 
page limits for the briefs concerning defendants’ motion to dismiss be increase to 35 pages, 
which would be nearly a third longer than the permitted 25 pages. 

Attorney Francoeur and his clients’ conduct thus far in this action make it clear that they 
will just use the additional space to continue their litigation of personal destruction. In their two 
letters to this Court, Francoeur and his clients, also defense attorneys, have raised irrelevant 
matters in order to engage in their neo-McCarthyite-PC smear tactics. 

The additional pages will only provide more of their self-righteous, hypocritical and 
bigoted ideological rants against me for resorting to the courts to defend my rights under the 
laws and the U.S. Constitution. 

Francoeur and his clients are marked by a severe strain of intolerance toward anyone who 
does not believe as they do. Especially, if that person worked as a volunteer in Donald Trump’s 
campaign for the presidency—as I did. 

From the powerful to the tyrant next door, those who aim to exploit, control and silence 
others predictably turn to personal attacks, lies and deception. 

Thank you for your time. 


Dated: April 13, 2017 
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New York, New York 

Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917)687-0652 

rdenhollander97@gsb.columbia.edu 


Copy via ECF to 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edehnan & Dicker LLP 
150 E. 42nd Street 
New York, NY 10017 
212.915.5638 

Joseph.Francoeur@wilsonelser.com 


The parties agreed briefing schedule, (Doc. 23), is 
reasonable and thus is approved. Defendants' request for 
leave to file an opening brief totaling 35 pages, (Doc. 

24), is GRANTED, and Plaintiff is likewise GRANTED leave to 
file an opposition brief totaling up to 35 pages. 

SO ORDERED: 


14/2017 

UNITED STATES DISTRICT JUDGE 



HON. VERNON S. BRODERICK 4/ 


2 





ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

May 3, 2017 


Joseph L. Francoeur, Esq. 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 East 42nd Street #23 
New York, N.Y. 10017 

Hollander v. Bolger etal., l:16-cv-09800, Discovery Request 

Dear Mr. Francoeur: 

In your January 31, 2017, letter to Judge Vernon S. Broderick, you requested a “stay of 
discovery pending the pre-motion conference.” (Francoeur letter at C. p. 3, Dkt. No. 14). The 
pre-motion conference was canceled, so any argument that the stay was granted or applies is 
fatuous. 

Since there is no stay on discovery and since the First Amended Complaint at 21 & 23 
alleges that your clients copied, downloaded or otherwise reproduced without my permission 
documents on my iCloud other than the attorney work product (First Amend. Compl. Ex. 4, Dkt. 
No. 18, Attachment 4)—this letter is a discovery request pursuant to Fed. R. Civ. P. 26(d)(1) for 
copies of all those documents. Clearly your clients’ original reproduction of those documents 
without authorization is evidence reasonably calculated to support my allegations of copyright 
infringement. 

Of course, if your clients only reproduced or had someone reproduce or are aware of only 
a reproduction of the attorney client work product from my iCloud, then this discovery demand is 
unnecessary. Affidavits from both of them should be sufficient to make this request superfluous. 
However, absent such affidavits, this discovery request stands. 

If you decline to agree to such a request, then we have a discovery dispute. Under Judge 
Broderick’s rules for civil practice at paragraph three (3), we need to submit a joint letter to the 
judge setting out the dispute and our respective positions within 72 hours of your receipt of this 
discovery request. 

Thank you for your time. 


Sincerely, 

/s/ Roy Den Hollander 


Roy Den Hollander 



WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


May 8 2017 Joseph L. Francoeur 

’ 212.915.5638 (Direct) 

Joseph.Francoeur@,wilsonelser.com 


Via email 

Roy Den Hollander, Esq. 

545 East 14th Street, 10D 
New York, New York 10009 
rov 17den@gmail.com 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No. : l:16-cv-09800 

Our File No.: 16664.00002_ 


Dear Mr. Den Hollander, 

We are writing in response to your May 3, 2017 letter, received by our office the 
afternoon of May 5, 2017. 1 We disagree with the contentions set forth in your letter. 

As an initial matter, your letter does not constitute a proper discovery demand. As you 
know, Fed. R. Civ. P. 26(d)(1) states that “[a] party may not seek discovery from any source 
before the parties have conferred as required by Rule 26(f)....” Here, no 26(f) conference has 
occurred. Therefore, Fed. R. Civ. P. 26(d)(1) specifically prohibits you from seeking any 
discovery from Defendants at this time. Further, your purported discovery demand is not in 
compliance with Fed. R. Civ. P. 34(b)(1)(B), which requires the request to set forth “a reasonable 
time, place, and manner for the inspection.” 

More to the point, even if your request was proper (and, clearly, it is not), we would be 
under no obligation to respond because discovery in this matter is stayed by virtue of Judge 


1 Contrary to your representations, we are under no obligation to respond to your letter within “72 hours.” 
Under Fed. R. Civ. P. 34(b)(2)(A), “[t]he party to whom the request is directed must respond in writing 
within 30 days after being served.” The individual practice to which you refer is not to the contrary, nor 
is your citation to Fed. R. Civ. P. 26(d)(1). 
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Broderick’s orders granting our first and second letter motions. As you are aware, our first letter 
motion requested a stay of discovery pending the resolution of our motion to dismiss. As you are 
also aware, our supplemental letter motion, filed in response to your amended complaint, fully 
incorporated our first letter motion, including, of course, the request for a stay. In neither of your 
letter responses did you oppose the stay of discovery. Instead, you specifically represented to the 
Court that you did not oppose our letter motions. As a result, the Court granted them. Therefore, 
discovery is stayed pending resolution of our forthcoming motion to dismiss. 

Finally, we note that Judge Broderick’s rules require “[s]trict adherence” to Fed. R. Civ. 
P. 37(a)(1), which demands that any party, before seeking to compel discovery responses, act in 
“good faith” in attempting to resolve discovery disputes. Here, you failed to do so. You merely 
demand that we provide you with the requested discovery or submit to you our portion of the 
joint discovery dispute letter within 72 hours which, since you delivered the letter on a Friday, 
allowed this office less than one business day to respond. Your letter is simply not in conformity 
with the Federal Rules nor Judge Broderick’s rules. 

Should you wish to have a good faith discussion regarding these matters, please call me 
at my direct dial ((212) 915-5638) during normal business hours. 


Sincerely, 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

May 8, 2017 

By ECL 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 

Plaintiff request for resolution of discovery dispute under Your Honor’s Civil Practice IT 3 

Dear Hon. Judge Broderick: 

I am an attorney admitted to this Court and representing myself in the above captioned 

action. 


This case alleges that defendants broke into my iCloud and stole an attorney work product 
document related to a prior case in the New York Supreme Court. Hollander v. Shepherd et al.. 
Index No: 152656/2014. The First Amended Complaint also alleges that defendants copied, 
downloaded or reproduced most, if not all, of my iCloud. The iCloud contained privileged and 
confidential matters related to my law practice and personal life. It also contained materials that 
had been registered with the U.S. Copyright Office. 

In accordance with Your Honor’s Individual Rules & Practices in Civil Cases 'll 3 and 
Fed. R. Civ. P. 26(d)(1), I requested early discovery from the defendants of all the materials other 
than the attorney work product that they copied, downloaded or otherwise reproduced from my 
iCloud. 


Not knowing the extent of the materials and specific documents taken without my 
authorization puts me at a disadvantage in opposing defendants’ motion to dismiss. Their motion 
brief is due May 15 th , my opposition brief is due June 14 th . All that is known now is that 
defendants took the attorney work product that they argue is a media release and therefore a 
public document. But what about the other attorney work products or client attorney 
communications from the other cases I worked on and were on my iCloud? Is the Court to 
assume all of those are media releases? Such is a ludicrous argument, but without early 
discovery, I am unable to show such. 



In addition to the defendants copying my law practice records, they also must have 
reproduced numerous materials registered with the U.S. Copyright Office without my 
permission. Such violates the Copyright Act, which provides for statutory damages. 17 U.S.C. § 
504(c). Since the attorney work product was obviously not registered with the Copyright Office, 
there cannot be any statutory damages for reproducing it. It is, therefore, incumbent on me to 
prove damages. But as far as the materials registered with the Copyright Office, all I need show 
in the way of damages is that they were registered. 

Further, if as alleged in the First Amended Complaint 21 & 23, the defendants copied, 
downloaded or reproduced much of or the entire iCloud, that is millions of bytes of information. 
The sheer magnitude of their intentional efforts to amass so much information infers a malicious 
intent to destroy my law practice by releasing selective sections of confidential documents and 
spinning them in typical neo-McCarthyite-PC fashion. (First Amended Complaint ( | 24). 

Fed. R. Civ. P. 26(d)(1) allows for discovery prior to the Rule 26(f) conference when “by 
stipulation, or by court order.” Defendants refused my request to stipulate (Exhibit A); therefore, 
I am requesting a court order. 

The defendants’ attorney, Joseph L. Francoeur, in his denial (Exhibit B) is clearly 
ducking the issue of the extent of his clients’ thievery from my iCloud. It’s as though burglars 
entered someone’s house while he was on vacation skiing in the Alps. The police want to know 
what was taken and its value so as to charge the thieves with larceny or grand larceny. The 
victim can’t tell them because he’s in Switzerland. All that the burglars will admit to taking is a 
confidential letter. 

The reason for my request for early discovery is simple. The full extent of defendants’ 
nefarious activities, and therefore the harm they have caused and are in a position to cause are not 
fully known. Yet Francoeur argues this case should not be investigated further with discovery— 
the legal system should forget about it; thereby, granting his clients the right to keep everything 
they took without consent to use or sell as they wish. 

True to form, Francoeur’s opposition to early discovery prevaricates and dissembles 
procedural events: 

First , Francoeur complains about having to work on a weekend. (Exhibit B, p. 2). 
Francoeur’s firm received the request for an agreement on discovery at 10:35 am on Friday May 
5 th . (Exhibit C). Your Honor’s rules require a response within 72 hours or “a party may submit a 
letter without the opposing party’s contribution.” Individual Rules & Practices in Civil Cases 'll 
3. Francoeur submitted his portion of a joint letter 76 hours after receipt. Under Fed. R. Civ. P. 
6(a)(2), “When the period is stated in hours: (A) begin counting immediately on the occurrence 
of the event that triggers the period; (B) count every hour, including hours during intermediate 
Saturdays, Sundays, and legal holidays . . . .” So Francoeur’s apparent refusal to work on a 
weekend caused him to miss the deadline—that is not my fault. 
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Second , Francoeur quotes from Fed. R. Civ. P. 26(d)(1) but—true to form—leaves out 
the part of parties agreeing to early discovery or the court ordering such. 

Third , Francoeur claims my request for documents did not state a time and place for 
providing copies. It didn’t request a time and place because it was a request that in the spirit of 
common courtesy we could work out mutually agreeable specifics—clearly not. If the Court 
orders early discovery. May 17 th should provide sufficient time. 

Fourth , Francoeur falsely claims this Court granted a stay in discovery that Francoeur 
requested in his pre-motion conference letter of January 31, 2017. (Francoeur letter at C. p. 3, 
Dkt. No. 14). Your Honor’s Order stemming from Francoeur’s letter requesting a pre-motion 
conference set a date for such. It did not grant Francoeur’s requested stay. 

I am in receipt of Defendants' pre-motion letter, (Doc. 14), and Plaintiffs response 
thereto, (Doc. 16). The parties are directed to appear for a pre-motion 
conference regarding the anticipated motion on April 7, 2017 at 3:30 p.m. in 
Courtroom 518 of the Thurgood Marshall United States Courthouse, 40 Foley 
Square, New York, New York. 

Dkt. No. 17. 

Before the scheduled pre-motion conference, I filed a First Amended Complaint under 
Fed. R. Civ. 15 (a)(1)(B), Francoeur responded with a second letter dated April 5 th requesting 
leave to file a motion to dismiss the First Amended Complaint. To which Your Honor Ordered: 

I am in receipt of the parties' pre-motion letters and responses thereto. (Docs. 14- 
16, 20, 21.) In light of the fact that Plaintiff does not oppose Defendants' request 
for leave to file a motion to dismiss, (see Doc. 21), the April 7 pre-motion 
conference is hereby cancelled and Defendants are granted leave to file a motion 
to dismiss the amended complaint. The parties are directed to submit a joint letter 
on or before April 14, 2017 setting forth an agreed, proposed briefing schedule 
with respect to Defendants' motion. 

Dkt. No. 22. 

There is nothing in either of these decisions that grants the discovery stay Francoeur is 
deluding about. Francoeur also lies out right that I “specifically represented to the Court that [I] 
did not oppose [his] letter motions.” Not so—I wrote: 

Francoeur’s [April 5 th ] opposition to the First Amended Complaint simply 
prevaricates and dissembles its way to requesting that he be allowed to make a 
motion to dismiss. Plaintiff agrees, he should be allowed to make his motion to 
dismiss. 
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Agreeing that a party should be able to make a motion to dismiss under Fed. R. Civ. P. 12(b)(6) 
is not agreeing to a discovery stay. 


Dated: May 8, 2017 

New York, New York 


Respectfully, 

s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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v % WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


May 9, 2017 


Joseph L. Francoeur 

212.915.5638 (Direct) 
JoseDh.Francoeur@.wilsonelser.com 


Via email 

Roy Den Hollander, Esq. 

545 East 14th Street, 10D 
New York, New York 10009 
rovl7den@.gmail.com 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No. : l:16-cv-09800 

Our File No.: 16664.00002 _ 

Dear Mr. Den Hollander, 

We are writing to demand that you immediately withdraw your Letter Motion to the 
Court dated May 8, 2017 (Dkt. 27) (“Letter Motion”). Your Letter Motion is palpably improper 
and violates Judge Broderick’s rules. 

Putting aside the issue of the stay and the fact that your May 3, 2017 letter (Dkt. 27-1) did 
not constitute a proper discovery demand, your Letter Motion deliberately misrepresents to the 
Court our obligations under the both the Federal Rules and Judge Broderick’s Rules. Fed. R. 

Civ. P. 34(b)(2)(A) grants a party 30 days to respond to a discovery demand for documents, and 
thus we were under no obligation to respond “within 72 hours” of receipt of your May 3, 2017 
letter. Your letter improperly attempts to short-circuit the Federal Rules by unilaterally declaring 
the existence of a discovery dispute, particularly when no Rule 26(f) conference has yet 
occurred. 

Further, to the extent that our May 8, 2017 response (Dkt. 27-2) was not to your liking, 
Fed. R. Civ. P. 37(a)(1) requires that you then conduct a good faith meet-and-confer prior to the 
filing any discovery motion. Indeed, Judge Broderick’s Rules mandate “[sjtrict adherence” to 
Fed. R. Civ. P. 37(a)(1). In that regard, our May 8, 2017 letter (Dkt. 27-2) explicitly invited you 
“to have a good faith discussion” with the undersigned regarding the matters that are the subject 
of your Letter Motion. In spite of that explicit invitation, you failed to call or otherwise contact 
our office. 
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According to Judge Broderick’s Rules, upon receipt of our letter you were obligated to 
meet and confer, and then to draft for our consideration a proposed joint discovery dispute letter. 
See Judge Broderick’s Individual Rule 3. We were entitled to review and comment on the letter, 
and the letter must be jointly submitted. In the event that we did not respond to your proposed 
joint letter motion to the Court within 72 hours, then only at that point you would be free to 
proceed by individual letter. However, because you failed to engage in a meet-and-confer, and 
failed to provide a proposed draft letter, your Letter Motion violates Judge Broderick’s 
Individual Rule 3 and Fed. R. Civ. P. 37(a)(1). 

We therefore demand that you immediately withdraw your Letter Motion. If you fail to 
do so, we reserve the right to seek all appropriate relief from the Court. If, after you have 
withdrawn your Letter Motion, you continue to seek discovery from my clients pursuant to your 
May 3, 2017 letter (Dkt. 27-1), then we invite you to conduct a meet-and-confer with the 
undersigned pursuant to Fed. R. Civ. P. 37(a)(1). If we are unable to come to a resolution of 
those matters following such a meet-and-confer, then we will work with you in good faith at that 
time to submit a joint letter to the Court pursuant to Judge Broderick’s Rules. 

Should you have any questions or concerns, please do not hesitate to contact the 
undersigned. 


Sincerely, 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 


May 10, 2017 

ByECE 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 
Defense attorney Francoeur’s coercion under N.Y. Penal Law § 135.60(5) 

Dear Hon. Judge Broderick: 

I am an attorney admitted to this Court and representing myself in the above captioned 

action. 


In response to my raising the issue of an early discovery dispute under Your Honor’s 
Individual Rules & Practices in Civil Cases If 3 and Fed. R. Civ. P. 26(d)(1), (May 8, 2017, 

Letter Motion Dkt. 27), Defendants’ attorney Joseph L. Francoeur sent me a threatening letter 
trying to coerce me into withdrawing that Letter Motion. 

It’s important to note that one of the key allegations in this case is that Defendants copied 
or download most and probably all of my iCloud. (First Amended Complaint ]flf 21 & 23). The 
iCloud contained privileged and confidential matters related to my law practice and personal life, 
which places Defendants, and now Francoeur, in a unique position of power over the survival of 
my law practice. All they need do in typical neo-McCarthyite-PC fashion is release selective 
information out of context with false or dissembling interpretations, and I’m back to driving a 
taxi. (First Amended Complaint f 24). 

Francoeur’s threatening letter (Exhibit A) is logically read with the knowledge that 
Defendants and he have access to what was stolen from my iCloud. With that in mind plus the 
real world inference that winning is everything with most defense lawyers, makes Francoeur’s 
words menacing, intimidating and bullying. His message is simple—unless I do what he says in 
this case, he will use the confidential information from my iCloud to depict me as a demon out of 
the TV show “Supernatural” to not only win this case but further hann my practice. 



Francoeur wrote in part: 

“We are writing to demand that you immediately withdraw you Letter Motion to 

the Court dated May 8, 2017 (Dkt. 27) .... If you fail to do so, we reserve the 

right to seek all appropriate relief from the Court.” 

By using “we” in his letter, Francoeur is clearly referring to his clients who possess the 
information from my iCloud. His words clearly verbalize the threat that he and they are willing 
to use that infonnation in this Court to make their prevaricating and dissembling smears public 
and hopefully win this case. 

Francoeur and Defendants have essentially engaged in coercion in the second degree, 
N.Y. Penal Law § 135.60(5), by threatening to expose secrets or publicize asserted facts, 
whether true or false, tending to subject my business to hatred, contempt or ridicule—a class A 
misdemeanor. 

I, therefore, request that Francoeur and Defendants be restrained from using the 
information from my iCloud for ad hominem attacks and irrelevant accusatory dissemblings in 
an effort to win through calumny rather than the merits. 

Thank you for your time. 


Dated: May 10, 2017 

New York, New York 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


Mav 11 2017 Joseph L. Francoeur 

y * 212.915.5638 (Direct) 

Joseph.Francoeur@wilsonelser.com 


Via ECF 

Hon. Vernon S. Broderick 

United States District Judge 

United States District Court 

Southern District of New York 

Thurgood Marshall United States Courthouse 

40 Foley Square, Room 415 

New York, NY 10007 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No. : l:16-cv-09800 
Our File No.:J 6664.00002 

Dear Judge Broderick, 

As the Court is aware, we represent Defendants Katherine M. Bolger and Matthew L. 
Schafer (“Defendants”) in the above-referenced action. We write this letter to the Court in 
opposition to Plaintiffs May 8, 2017 Letter Motion (Dkt. 27) and Plaintiffs May 10, 2017 letter 
to the Court (Dkt. 29). 1 

It is unclear precisely what relief Plaintiff is seeking. It is and has been Defendants’ 
understanding that discovery has been stayed in this matter by virtue of the Court’s Order dated 
April 6, 2017, which granted Defendants’ letter motions. See Dkt. 22. Plaintiff never objected 
to our request for a stay, and eventually “agree[dj” that the Defendants should be allowed to 
move to dismiss, thereby resolving the dispute. See Dkt. 16, 21. Indeed, Plaintiff never even 
broached the topic of discovery until his May 3, 2017 letter. See Dkt. 27-1. Accordingly, we 
respectfully request that the Court stay discovery until Defendants’ motion to dismiss is resolved. 

Should the Court hold that discovery was not stayed by virtue of the Court’s Order dated 


1 Defendants are cognizant of Your Honor’s Rule that “separate and successive letters [pertaining to discovery disputes] will not 
be read.” See J. Broderick Individual Rule 3. However, Defendants’ attempts to resolve this matter with Plaintiff without Court 
intervention have proved unsuccessful, thus necessitating the instant letter. See, e.g., Dkt. 27-2, 29-1. 
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April 6, 2017, 2 Plaintiffs purported discovery demand is wholly improper because it is violative 
of both the Federal Rules and Your Honor’s Individual Rules. See Dkt. 27-2. Briefly, Fed. R. 
Civ. P. 26(d) states that “[a] party may not seek discovery from any source before the parties 
have conferred as required by Rule 26(f) ... or when authorized by these rules, by stipulation, or 
by court order.” It is undisputed that none of the events that would have permitted Plaintiff to 
properly seek discovery have occurred. Further, Plaintiffs purported discovery demand is not in 
compliance with Fed. R. Civ. P. 34(b)(1)(B) because it failed to set forth 'a reasonable time, 
place, and manner for the inspection.” 

Plaintiffs purported discovery request was also improper because it did not grant 
Defendants 30 days to respond, as required by Fed. R. Civ. P. 34(b)(2)(A). In addition, Plaintiff 
has failed to conduct a meet-and-confer with Defendants pursuant to Fed. R. Civ. P. 37(a)(1). As 
the Court is of course aware, Your Honor’s Individual Rules demand [s]trict adherence to Fed. 
R. Civ. P. 37(a)(1)” prior to raising any discovery dispute with the Court. In that regard, the 
undersigned twice invited Plaintiff to meet-and-confer in an attempt to resolve his concerns in 
good faith. See Dkt. 27-2, 29-1. To date, Plaintiff has not responded to either invitation. 

Finally, Defendants object to Plaintiffs claim that our May 8, 2017 constitutes 
“threatening” or otherwise improper conduct, and respectfully request that the Court deny 
Plaintiff whatever relief his May 10, 2017 letter may be construed as seeking. See Dkt. 29. 

Should Your Honor have any questions or concerns, please do not hesitate to contact the 
undersigned. We thank Your Honor for your attention to this matter. 



(917) 687-0652 

rdenhollander97@gsb.coliimbia.edu 


2 In that event, Defendants will move by separate letter motion for a stay 
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WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


Mav 11 2017 Joseph L. Francoeur 

y - 212.915.5638 (Direct) 

Joseph.Francoeur@wilsonelser.corn 


Via ECF 


I am in receipt of the parties' letters regarding discovery, (Docs. 27-30). 
For the reasons set forth by Defendants, (Doc. 30), I find that a stay of 
discovery pending a decision on Defendants' motion to dismiss is 
reasonable. Accordingly, all discovery is hereby stayed until further 
court order. 


SO ORDERED: 


Hon. Vernon S. Broderick 
United States District Judge 
United States District Court 
Southern District of New York 
Thurgood Marshall United States Courthouse 
40 Foley Square, Room 415 
New York, NY 10007 

RE: Roy Den Hollander v. Katherine A HON. VERNON S. BRODERICK 5/16/2017 

C.A. No. : l:16-cv-09800 UNITED STATES DISTRICT JUDGE 
Our File No.: 16664.00002 



Dear Judge Broderick, 


As the Court is aware, we represent Defendants Katherine M. Bolger and Matthew L. 
Schafer (“Defendants”) in the above-referenced action. We write this letter to the Court in 
opposition to Plaintiffs May 8, 2017 Letter Motion (Dkt. 27) and Plaintiffs May 10, 2017 letter 
to the Court (Dkt. 29). 1 


It is unclear precisely what relief Plaintiff is seeking. It is and has been Defendants’ 
understanding that discovery has been stayed in this matter by virtue of the Court’s Order dated 
April 6, 2017, which granted Defendants’ letter motions. See Dkt. 22. Plaintiff never objected 
to our request for a stay, and eventually “agree[dj” that the Defendants should be allowed to 
move to dismiss, thereby resolving the dispute. See Dkt. 16, 21. Indeed, Plaintiff never even 
broached the topic of discovery until his May 3, 2017 letter. See Dkt. 27-1. Accordingly, we 
respectfully request that the Court stay discovery until Defendants’ motion to dismiss is resolved. 

Should the Court hold that discovery was not stayed by virtue of the Court’s Order dated 


1 Defendants are cognizant of Your Honor’s Rule that “separate and successive letters [pertaining to discovery disputes] will not 
be read.” See J. Broderick Individual Rule 3. However, Defendants’ attempts to resolve this matter with Plaintiff without Court 
intervention have proved unsuccessful, thus necessitating the instant letter. See, e.g., Dkt. 27-2, 29-1. 

150 East 42nd Street • New York, NY 10017 • p 212.490.3000 • f 212.490.3038 

Alban/ • Austin • Baltimore • Beaumont • Boslori • Chicago • Dallas • Denver • Edwardsville • Garden Cily • Hartlord • Houston • Kentucky • I as Vegas • londorr 
Los Angeles • Miami • Michigan • Milwaukee • New Jersey • New Orleans • New York • Orlando • Philadelphia • San Diego • San Francisco ■ Stamford • Virginia 

Washinglon. DC • Wesl Palm Beach • While Plains 

wilsonelser.com 


8147184v. 1 











Case l:16-cv-09800-VSB 



WILSON ELSER 


Document 30 


Filed 05/16/17 Page 2 of 2 

- 2 - 


April 6, 2017, 2 Plaintiffs purported discovery demand is wholly improper because it is violative 
of both the Federal Rules and Your Honor’s Individual Rules. See Dkt. 27-2. Briefly, Fed. R. 
Civ. P. 26(d) states that “[a] party may not seek discovery from any source before the parties 
have conferred as required by Rule 26(f) ... or when authorized by these rules, by stipulation, or 
by court order.” It is undisputed that none of the events that would have permitted Plaintiff to 
properly seek discovery have occurred. Further, Plaintiffs purported discovery demand is not in 
compliance with Fed. R. Civ. P. 34(b)(1)(B) because it failed to set forth 'a reasonable time, 
place, and manner for the inspection.” 

Plaintiffs purported discovery request was also improper because it did not grant 
Defendants 30 days to respond, as required by Fed. R. Civ. P. 34(b)(2)(A). In addition, Plaintiff 
has failed to conduct a meet-and-confer with Defendants pursuant to Fed. R. Civ. P. 37(a)(1). As 
the Court is of course aware, Your Honor’s Individual Rules demand [s]trict adherence to Fed. 
R. Civ. P. 37(a)(1)” prior to raising any discovery dispute with the Court. In that regard, the 
undersigned twice invited Plaintiff to meet-and-confer in an attempt to resolve his concerns in 
good faith. See Dkt. 27-2, 29-1. To date, Plaintiff has not responded to either invitation. 

Finally, Defendants object to Plaintiffs claim that our May 8, 2017 constitutes 
“threatening” or otherwise improper conduct, and respectfully request that the Court deny 
Plaintiff whatever relief his May 10, 2017 letter may be construed as seeking. See Dkt. 29. 

Should Your Honor have any questions or concerns, please do not hesitate to contact the 
undersigned. We thank Your Honor for your attention to this matter. 



(917) 687-0652 

rdenhollander97@gsb.coliimbia.edu 


2 In that event, Defendants will move by separate letter motion for a stay 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

KATHERINE M. BOLGER, 

MATTHEW L. SCHAFER, 

JANE DOE(s), 

Defendants. 


Civil No.: l:16-cv-09800 (VSB) 


NOTICE OF MOTION TO 
DISMISS PURSUANT TO 
FED. R. CIV. P. 12(b)(6) 


PLEASE TAKE NOTICE that, upon the Affirmation of Joseph L. Francoeur, dated 
May 15, 2017, and the exhibits annexed thereto, and upon the accompanying Memorandum of 
Law, and the authorities cited therein, and upon all other prior papers and proceedings in this 
action, Defendants, Katherine M. Bolger and Matthew L. Schafer, move this Court, before Flon. 
Vernon S. Broderick, at the United States District Court, Thurgood Marshall United States 
Courthouse, 40 Foley Square, Courtroom 518, New York, New York 10007, for an Order: (1) 
dismissing the Plaintiffs First Amended Complaint, on the merits and with prejudice, pursuant 
to Fed. R. Civ. P. 12(b)(6), (2) awarding the Defendants costs and attorney’s fees, including such 
attorneys fees and cost available pursuant to 17 U.S.C. § 505, and (3) granting such other and 
further relief as this Court deems just and proper. Pursuant to the Parties’ agreed-upon briefing 
schedule which has been So Ordered by this Honorable Court, Plaintiff shall serve and file his 
opposition by June 14, 2017, and Defendants shall serve and file their reply papers to any 
opposition by June 28, 2017. 
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Dated: New York, NY 
May 15, 2017 


.Qiih-mi ttwi 



WILSON, ELSER, 


MOSKQWITZ, EDELMAN & DICKER LLP 


By: 


Jose E, Francoeur 
Alio/ mys for Defendants 
KATHERINEM, BOLDER and 


MATTHEWL. SCHAFER 
150 East 42nd Street 
New York, New York 10017 
p.: (212) 490-3000 
f.: (212) 490-3038 

e.: ioseph.francoeur@wilsonelser.com 


TO: via ECF 

Roy Den Hollander, Esq. 

ATTORNEY AT LAW 
Plaintiff Pro Se 
545 East 14th Street, 10D 
New York, New York 10009 
p.: (917) 687-0652 

e.: rdenhollander97@gsb.columbia.edu 

e.: rovl7den@gmail.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

KATHERINE M. BOLGER, 

MATTHEW L. SCHAFER, 

JANE DOE(s), 

Defendants. 


Civil No.: l:16-cv-09800 (VSB) 


MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANTS KATHERINE M. BOLGER AND 
MATTHEW L. SCHAFER’S MOTION TO DISMISS 


Joseph L. Franeoeur 

Wilson Elser Moskowitz Edelman & Dicker LLP 

Attorneys for Defendants 

KATHERINEM. BOLGER and 

MATTHEWL. SCHAFER 

150 East 42nd Street 

New York, New York 10017 

p.: (212) 490-3000 

f.: (212) 490-3038 

e.: ioseph.francoeur@wilsonelser.com 
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Defendants Katherine M. Bolger and Matthew L. Schafer (“Defendants”) respectfully 
submit this memorandum of law in support of their motion to dismiss the Amended Complaint of 
Plaintiff Roy Den Hollander pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

PRELIMINARY STATEMENT 

Plaintiff Roy Den Hollander (“Plaintiff’ or “Den Hollander”) repeatedly targets with 
frivolous litigation speech he does not like, individuals and their lawyers with whom he does not 
agree, and judges who do not rule in his favor. 1 This is one such case, and, as with all the rest, it 
too should promptly be disposed of. 

Den Hollander brings this action against Ms. Bolger and Mr. Schafer after his state court 
defamation suit against their clients, two Australian newspapers and reporters, was dismissed. In 
representing their clients against Den Hollander’s baseless defamation claims, Ms. Bolger and 
Mr. Schafer viewed on the internet Den Hollander’s publicly available website, which included a 
document titled “Responses to Media” (the “Document”). They then attached this public 
document as an exhibit to Ms. Bolger’s affidavit filed in connection with the motion to dismiss. 
This run-of-the-mill stuff of litigation is the sole basis for this multi-million dollar lawsuit for 
violations of the Computer Fraud and Abuse Act (“CFAA”), the Racketeer Influenced and 
Corrupt Organizations Act (“RICO”), and the Copyright Act, in addition to several tag-along 
state law claims. Den Hollander’s Amended Complaint should be dismissed for any number of 
reasons. 

As an initial matter, this litigation is barred by the doctrine of collateral estoppel because 
Den Hollander has already raised, litigated, and lost in state court the issues that form the basis 
of this action. In state court, Den Hollander filed an order to show cause seeking to have the 

' See, e.g., Hollander v. Members ofBd. of Regents (''Members”), 524 F. App’x 727, 730 (2d Cir. 2013). 
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Document stricken from the record on the basis that it was improperly obtained, but the judge 
refused to sign the order to show cause. Den Hollander then filed a motion seeking the same 
relief and, after full briefing, the court found unequivocally that “there is no basis for granting 
the relief’ he sought. Den Hollander is therefore estopped from relitigating these issues for a 
third time, before a third judge. 

In addition, all of Den Hollander’s claims fail on their merits. First, the lion’s share of 
claims fail for the simple reason that the principle allegation— i.e,, that Ms. Bolger and/or Mr. 
Schafer “hacked” Den Hollander’s iCloud—is not sufficiently pleaded. Den Hollander’s sole 
factual support for this allegation is Ms. Bolger’s and Mr. Schafer’s previously filed state court 
affidavits, which, on their face, state unequivocally that they did not hack into Plaintiffs website. 
Dkt. 18 (“Amended Complaint” or “FAC”), Exs. B & C. Den Hollander’s hacking allegation is 
not only implausible and insufficient under Iqbal and Twombly, it is explicitly contradicted by 
the exhibits Den Hollander attached to the Amended Complaint. As the entire Amended 
Complaint is based upon affidavits that specifically deny that any hacking took place, the 
Amended Complaint fails to adequately plead that any “hacking” occurred which requires the 
dismissal of Counts I, II, IV, VI, and VII. 

The other claims fare no better. His RICO and injurious falsehood claims must be 
dismissed because the Amended Complaint and judicially noticeable documents show that Ms. 
Bolger and Mr. Schafer did not “intentionally lie[]” by describing the Document as a “Media 
Release.” Id. at 12. Rather, they actually referred to the Document by Den Hollander’s 
preferred title—“Responses to Media” —when they first discussed it in the state court filing and 
attached a copy of that Document that all parties here agree is authentic. Id., Ex. E at 10. 

Further, although it was later described as a “Media Release” this is no more than a description 
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of the Document and does not constitute a false statement or material falsity, and Den Hollander 
cannot bring an action simply because he describes the Document differently. Therefore, Counts 
II and V should be dismissed because there was no fraud or falsehood. 

The two remaining claims are equally frivolous. Den Hollander’s copyright infringement 
claim is premised solely on the submission of the Document as an exhibit in Den Hollander’s 
state court lawsuit. This claim must be dismissed outright because Plaintiff failed to plead that 
his purported copyright in the Document was registered with the Copyright Office. Such an 
allegation is an absolute prerequisite for filing any copyright infringement action. 

The copyright claim also fails as the alleged violation is protected by the doctrine of fair 
use. Den Hollander is well aware of this, as he was the plaintiff (asserting an identical claim 
against a former opposing counsel) in a proceeding before the Second Circuit finding that 
submission of copyrighted materials in a legal proceeding constitutes fair use under the 
Copyright Act. Hollander v. Steinberg, 419 Fed. App’x 44, 47-48 (2nd Cir. 2011). Den 
Hollander’s tag-along replevin claim fails too because it is preempted by and duplicative of this 
inadequately pleaded copyright claim. Finally, Den Hollander’s concocted “violation of attorney 
work product” claim is not a recognized cause of action in New York. Madden v. Creative 
Servs., Inc., 84 N.Y.2d 738 (N.Y. 1995). Thus, Counts III, VI & VII fail. 

Den Hollander’s Amended Complaint is a textbook example of a frivolous lawsuit 
brought solely to harass and intimidate. It should be swiftly disposed of, with prejudice, and 
Defendants should be awarded costs and fees. 

BACKGROUND 

A. Katherine Bolger and Matthew Schafer 

At all times relevant to this action, Ms. Bolger and Mr. Schafer were attorneys with the 
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law firm Levine Sullivan Koch & Schulz, LLP (“LSKS”). FAC ]f 3. LSKS is widely recognized 
as one of the best First Amendment law firms in the country, and primarily represents journalists 
and news organizations in defending lawsuits brought based on their news reporting, 2 Ms. 
Bolger is an accomplished litigator and a partner at LSKS, in addition to an adjunct faculty 
member at Fordham Law. She has been recognized by Chambers & Partners as a leading media 
lawyer nationwide and by Best Lawyers as one of the preeminent media lawyers in New York. 
Mr. Schafer, at the relevant time, was associated with LSKS. 

B. Roy Den Hollander 

Roy Den Flollander is a self-described “anti-feminist” lawyer and a prolific litigant for 
his cause. Den Hollander is also well-known to the Second Circuit, which has previously 
warned him against filing duplicative lawsuits. Members, 524 F, App’x at 729. In Members, 
Plaintiff asserted that various state and federal officials violated the Establishment Clause by 
providing funding to Columbia University because Columbia had a women’s studies program 
promoting feminism, which Den Hollander alleged was a “religion.” Id. Noting that “[sjeveral 
years ago” the court “affirmed the dismissal of a nearly identical suit” brought by Den Hollander, 
the court found that Den Hollander was “barred from relitigating” the issue a second time. Id. In 
doing so, it cautioned that, “[bjefore again invoking his feminism-as-religion thesis in support of 
an Establishment Clause claim, we expect [Den Hollander] to consider carefully whether his 
conduct passes muster under Rule 11.” Id. at 730. 

In addition, Den Hollander frequently files lawsuits against his opponents’ lawyers and 
even against judges when they disagree with him. Steinberg, 419 F. App’x 44 (suit alleging that 


See, e.g., Levine Sullivan Koch & Schulz, LLP, U.S. News Best Law Firms, http;//bestlawfirms. 

usnews.com/profile/levine-sullivan-koch-schulz-llp/overview/31928 (recognizing Levine Sullivan as the law firm of the year for 
first amendment litigation); Levine Sullivan Koch & Schulz, LLP, Chambers & Farters, 

http://www.chambersandpartners.com/usa/firm/75780/levine-sullivan-koch-schulz. A court “may take judicial notice of a law 
firm’s ‘reputation for high quality work.’” Wise v. Kelly, 620 F. Supp. 2d 435, 442 (S.D.N.Y. 2008). 
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Plaintiffs opposing counsel violated the Copyright Act by using Plaintiffs writings in the course 
of judicial proceedings); Hollander v. Flash Dancers Topless Club, 173 F. App’x 15, 19 (2d Cir. 
2006) (complaint alleging RICO violations against Plaintiffs ex-wife and mother, their lawyers, 
and various exotic dance clubs); Hollander v. Block , No. 10-CV-1713 NGG CLP, 2010 WL 
1779995, at *1 (E.D.N.Y. 2010) (suit against Judge Block of the Eastern District, alleging that 
Judge Block discriminated against Plaintiff in favor of “Feminist establishment”); cf Hollander 
v. Copacabana Nightclub, etal.. No. 07-cv-5873-MGC, Dkt. 32 (S.D.N.Y. 2007) (Plaintiff 
motion to recuse Judge Cedarbaum for bias against men). 

C. The Prior Lawsuit 

In March 2014, Den Hollander filed a lawsuit in New York Supreme Court alleging that 
two Australian newspapers and two Australian journalists defamed him through the publication 
of several news articles describing his attempts to establish a “men’s rights” course at the 
University of South Australia. See Hollander v. Shepherd, Index No. 152656/2014 (Sup. Ct. 

N.Y. Cnty.) (the “Shepherd Action”); Francoeur Aff., Ex. “I”; see also FAC ]f 2 (citing same)/ 
Ms. Bolger and Mr. Schafer were the attorneys for defendants in that lawsuit. 

The Australian defendants moved to dismiss the complaint for lack of personal 
jurisdiction and on the grounds that the articles, which, among other things, called Den 
Hollander an “anti-feminist,” were true. Den Hollander then moved for an immediate trial. See 
Francoeur Aff, Ex. “J”; Ex. “K”. In the course of opposing the motion for an immediate trial, 
Mr. Schafer conducted a Google search and discovered a publicly available website maintained 
by Plaintiff that included a document about the Shepherd Action entitled “Responses to Media.” 

A court may take “judicial notice of these state court filings.” Taveras v. Morales, 22 F. Supp. 3d 219, 228 
(S.D.N.Y. 2014); see also Kramer v. Time Warner, Inc,, 937 F.2d 767, 774 (2d Cir.1991) (courts may “take judicial 
notice of documents filed in other courts ... to establish the fact of such litigation and related filings.”). 
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A copy of that Document was included as an exhibit to Ms. Bolger’s January 12, 2015 
affirmation in opposition to a motion for immediate trial. See Francoeur Aff., Ex. “K”; FAC, 

Ex. D (attaching the Document and noting it was “available at Plaintiffs MR Legal Fund 
website, http://www.mensrightslaw.net/main/Down_Under/Press_Responses.pdf.”). In the 
opposition, Defendants described the Document as “a document titled ‘Responses to Media,’ 
also published on Den Hollander’s website” and then used the defined term “Media Release” in 
subsequent citations to the documents. See Francoeur Aff, Ex. “J”; FAC, Ex. E at 10. 

D. The Motion To Withdraw 

The next day, Den Hollander sought an order to show cause asserting that Ms. Bolger and 
Mr. Schafer had hacked his “website” and further that such conduct violated a litany of criminal 
laws including unauthorized use of a computer, computer trespass, computer tampering, and the 
CFAA. See Francoeur Aff, Ex. “L”; Ex. “M”, Ms. Bolger and Mr. Schafer then filed a letter 
noting that the order to show cause “is frivolous on its face and should be denied.” Id., Ex. “N”. 
Justice Peter Moulton declined to sign the order, noting that “if appropriate” Plaintiff could bring 
the order by motion. Id. , Ex. “O”. 

Undeterred, the next day, Den Hollander brought a “motion requiring defendants to 
withdraw illegally obtained document,” alleging that Ms. Bolger and Mr. Schafer “hack[ed] into 
Plaintiffs personal computer or his digital cloud” to obtain the document and fraudulently 
described that document as a “Media Release.” 4 Id., Ex. “P”; Ex. “Q”; Ex. “U”. Ms. Bolger 


4 Plaintiff has made similar allegations against another opponent’s lawyer. In Steinberg, he brought a copyright 
complaint after that lawyer attached to a filing Plaintiffs various writings. See 419 F. App’x 44. There too, 
Plaintiff alleged the attorney’s “acquisition of [his] essays raises serious questions of cyber crime—unauthorized 
access of computers, 18 U.S.C. § 1030(a)(2).” Copacabana Nightclub, et al., No. 07-cv-5873-MGC, Dkt. 59 at 4. 
Plaintiff demanded that she be ordered to “disclose how and when she acquired the copyrighted essays” and “to 
provide a list of all the persons to whom . . . she provided the essays.” Id, Dkt. 57 at 2. In response, that lawyer 
noted that the articles “appeared on the internet.” Id., Dkt. 24. The judge denied the motion, finding it outside the 
scope of the litigation. 
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and Mr. Schafer opposed that motion and submitted affidavits in which they swore they did not 
hack Den Hollander’s website, the document was “freely available on Plaintiffs website,” they 
lacked the skills to hack Plaintiffs computer, and they did not direct anyone else to hack into the 
website. Id. , Ex. “R” at 1, 5-7; see also id, Ex. “S” (“Bolger Aff.”)); Ex. “T” (“Schafer Aff.”)). 

Mr. Schafer also attached to his affidavit a screenshot of Plaintiff s website showing that 
Defendants visited a publicly available website “www.mensrightslaw.net/main/index.html” and 
that Google had cached a publicly available version of that website. See Schafer Aff, Exs. 1-2; 
see also FAC, Ex. C at 3-4. ? Those exhibits also showed that Den Hollander was soliciting 
donations from the public through a “Donate” button, and that he was publicizing his various 
litigations, notably publicizing the Shepherd case as “Bimbo Book Burners from Down Under,” 
under which he included links to court filings, “Press Releases,” “Media Answers,” and “Media 
Coverage.” Schafer Aff, Ex. 2. In reply, Den Hollander insisted that Ms. Bolger and Mr. 
Schafer must have hacked his computer because they did not file the document with their 
original motion to dismiss. Francoeur Aff., Ex. “U”. 

E. Justice Schecter Holds That There Was No Basis To Grant Den Hollander’s 

Requested Relief. 

On January 11, 2016, Justice Jennifer Schecter denied Den Hollander’s motion because 
“[t]here is no basis for granting the relief sought.” Id, Ex. “V”. The court also dismissed the 
suit for lack of personal jurisdiction. Id. , Ex. “W”. Although Den Hollander appealed the 
dismissal, he did not appeal the order denying his motion to withdraw the illegally obtained 
document. Ultimately, the First Department dismissed Den Hollander’s appeal, and the New 
York Court of Appeals denied him leave to appeal. Id., Ex. “X”; Ex. “Y”. 

5 Notably, although Plaintiff filed as an exhibit to the Amended Complaint the Schafer Affidavit, he conveniently 
failed to include those exhibits as originally attached to the Schafer Affidavit. In any event, it is well-established 
that the Court can take judicial notice of these documents. Kramer, 937 F.2d at 774. 
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Less than a month after the final dismissal of his appeal in the Shepherd Action, Den 
Hollander filed the instant suit against Ms. Bolger and Mr. Schafer. Id. Ex. “A”. 

F. The Complaint and Amended Complaint in This Action. 

On December 20, 2016, Den Hollander filed his complaint in this action, alleging as he 
had in state court that Defendants hacked his computer or iCloud to retrieve the Document and 
fraudulently described the Document filed with the state court as a “Media Release” rather than 
“Responses to Media.” See generally Dkt. 1. 

After Defendants filed a letter motion for a pre-motion conference seeking dismissal of 
the complaint, Den Hollander filed his Amended Complaint purportedly attempting to remedy 
several of the deficiencies pointed out in Defendants’ letter motion, but, in reality, adding 
additional frivolous claims. See generally FAC; see also Francoeur Affi, Ex “B”; Ex. “F”. 

Den Hollander’s Amended Complaint, based again on Defendants’ alleged hacking and 
their descriptions of documents in the state court proceeding, id. Iff 26-88, 98-122, 128-47, seeks 
millions of dollars in damages for alleged violations of the CFAA, RICO, trespass to chattel, 
injurious falsehood, and violation of attorney work product. Id. In the Amended Complaint, 
Den Hollander also added claims for alleged violations of the Copyright Act, id. 89-97, and 
replevin, id. 123-27. 

ARGUMENT 

Den Hollander’s frivolous claims all fail as a matter of law and should be dismissed. 

I. 

PLAINTIFF’S CLAIMS ARE 
BARRED BY COLLATERAL ESTOPPEL 

All of Den Hollander’s claims in this action must be dismissed because Den Hollander 
has already litigated and lost the underlying issue that forms the foundation of this entire lawsuit 
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in the Shepherd Action. The doctrine of collateral estoppel “bars the relitigation of an issue that 
was raised, litigated, and actually decided by a judgment in a prior proceeding, regardless of 
whether the two suits are based on the same cause of action,” M.J Woods, Inc. v. Conopco, Inc., 
271 F. Supp. 2d 576, 580 (S.D.N.Y. 2003), or whether the issue was litigated in state or federal 
court, see Polur v. Raffe, 912 F.2d 52, 55 (2d Cir. 1990) (New York collateral estoppel law 
applies to prior state court decision). 

Under New York law, collateral estoppel precludes a later proceeding if (i) the issue to be 
decided in the second action is identical to an issue necessarily decided in a prior proceeding; 
and (ii) the party against whom collateral estoppel is asserted had a full and fair opportunity to 
litigate the issue in the prior proceeding. Constantine v. Teachers Coll., 448 F. App’x 92, 93 (2d 
Cir. 2011). The burden initially is on the party asserting the doctrine to prove identity of the 
issues; however, the burden of proving the absence of a full and fair opportunity to litigate is on 
the party contesting the doctrine’s application. Id .; see also Temple of Lost Sheep, Inc. v. 
Abrams, 930 F.2d 178, 179-81 (2d Cir. 1991) (where plaintiffs choose to put their allegations 
“directly in issue” in state court, resolution of those issues will estop subsequent proceedings in 
federal court). Collateral estoppel is “a flexible doctrine” where the “fundamental inquiry is 
whether relitigation should be permitted ... in light of... fairness to the parties, conservation of 
the resources of the court and the litigants, and the societal interests in consistent and accurate 
results.” M.J. Woods, Inc. v. Conopco, Inc., 271 F. Supp. 2d at 581 (quoting Buechel v. Bain , 97 
N.Y.2d 295, 304 (N.Y. 2001)). 

The Second Circuit has specifically held that repackaging already litigated issues in New 
York State court into a federal complaint does not circumvent the doctrine of collateral estoppel. 
Polur, 912 F.2d at 56-57. For example, in Polur, the plaintiff—an attorney—was subject to a 
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criminal contempt order and sanctions judgment in state court for violating an injunction against 
him. Plaintiff first challenged the order in state court, but was unsuccessful. Id. at 54. 

Thereafter, he filed a federal complaint alleging, inter alia, RICO violations against the New 
York State judge and opposing counsel for “wrongfully obtaining and enforcing a state criminal 
contempt order and sanctions judgment against him.” Id. at 54-55. The court dismissed many of 
the plaintiffs claims on collateral estoppel grounds (and the other claims on other grounds), and 
the Second Circuit affirmed concluding that the claims were barred because “[sjeveral state 
courts have addressed these identical issues and rejected them as meritless. A different judgment 
here ‘would destroy or impair rights or interests established by’” the prior decisions. Id. at 55. 

Here, as in Polur, Den Hollander is collaterally estopped from relitigating the issues of 
Defendants’ alleged hacking and misrepresentation. All elements of collateral estoppel are 
easily satisfied. Initially, there is complete identity of the issues already raised and decided by 
Plaintiffs motion to withdraw in the Shepherd Action and those at issue here. In his state court 
motion, Den Hollander accused Defendants (or some unknown party acting at their behest) of 
exactly the same conduct he accuses them of here: (i) hacking into Plaintiffs digital cloud or 
personal computer (Francoeur Aff., Ex. “Q” at U 3; FAC 5-9, 20-24), (ii) eliminating the 
authorization codes (Francoeur Aff., Ex. “Q” at f 3; FAC 8, 21), (iii) stealing a document 
(Francoeur Aff, Ex. “Q” at ^ 1; FAC 57-65), (iv) attaching that document as an exhibit to a 
separate motion paper (Francoeur Aff., Ex. “Q” at *]} 5-8; FAC 10, 11, 89-97), and (v) 
attempting to conceal their actions by committing perjury and falsely characterizing the allegedly 
stolen document as a “Media Release” (as opposed to “Responses to Media”) (Francoeur Aff, 

Ex. “Q” at Tf 5-8; FAC Iff 13, 46, 49). Were there any doubt as to the identity of the issues, one 

6 Although Plaintiff limited his motion, in the first instance, to Ms. Bolger’s alleged conduct or the conduct of some 
unidentified third parties, after Mr. Schafer submitted an affidavit denying Plaintiff’s allegations, Plaintiff, in his 
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need look no further than Plaintiffs causes of action. In state court, he claimed that Defendants’ 
actions violated the CFAA, as well as computer trespass and fraud, just as he does here. 

Compare Francoeur Aff., Ex. “Q” at f|f 3(a)-(e), 6-8 with FAC ^ 25-97. Even as to those causes 
of action that were not raised by Plaintiff in the Shepherd Action, the underlying factual issues 
are nevertheless identical— i. e. , whether Defendants wrongly acquired and wrongly used the 
“Responses to Media” Document (and other data) at-issue here. Accordingly, the issues in this 
action are identical to those raised and decided against Plaintiff in the Shepherd Action. 

The burden thus shifts to Den Flollander to demonstrate that he did not have a full and 
fair opportunity to litigate the issue before Judge Schecter—a burden he cannot possibly carry. 
See D’Arata v. N. Y. Cent. Mut. Fire Ins. Co., 76 N.Y.2d 659, 665-66 (N.Y. 1990). Den 
Hollander vigorously litigated the issues underlying this very suit—first seeking an order to 
show cause, which was denied outright, and second by motion, which was denied after complete 
and extensive briefing by the parties. Francoeur Aff., Ex. “P”; “Q”; “R”; “S”; “U”. 
Accordingly, not only did Plaintiff have the opportunity to litigate these issues then, he actually 
did so and he cannot now do so for a third time, before a third judge. Polur, 912 F.2d at 55; see 
also D ’Arata, 76 N. Y.2d at 665-66. For these reasons, collateral estoppel bars this action in its 
entirety, and therefore Plaintiffs Amended Complaint must be dismissed. 

II. 

PLAINTIFF HAS NOT PLAUSIBLY OR SU FFICIENTLY 
ALLEGED ANY OF THE CLAIMS IN THE AMENDED COMPLAINT 

All of Den Hollander’s claims must also be dismissed for the independent reason that he 
has failed plausibly or sufficiently to plead each one. A complaint can survive a motion to 
dismiss only if it “statefs] a claim to relief that is plausible on its face.” Bell Atl. Corp. v. 

reply, made the hacking assertions against both Ms. Bolger and Mr. Schafer. Francoeur Aff., Ex. “U” at 1) 1-2, 5-8, 
30-34. 
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Twombly, 550 U.S. 544, 570 (2007); see also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 
“Threadbare recitals of the elements of a cause of action,” “supported by mere conclusory 
statements, do not suffice” to state a viable claim. Iqbal, 556 U.S. at 678. Instead, a claim has 
“facial plausibility when the plaintiff pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the misconduct alleged.” Id. (emphasis 
added); see also Twombly, 550 U.S, at 545. 

Although a court should generally assume the truth of allegations in a complaint for 
purposes of a motion to dismiss, it “need not feel constrained to accept as truth conflicting 
pleadings that make no sense,” “would render a claim incoherent,” or “are contradicted either by 
statements in the complaint itself or by documents upon which its pleadings rely, or by facts of 
which the court may take judicial notice.” In re Livent, Inc. Noteholders Sec. Litig., 151 F. Supp. 
2d 371, 405 (S.D.N.Y. 2001). In fact, “[i]f the allegations of a complaint are contradicted by 
documents made a part thereof, the document controls and the court need not accept as true the 
allegations of the complaint.” Weston Funding, LLC v. Consorcio G Grupo Dina, S.A. de C.V, 
451 F. Supp. 2d 585, 587 (S.D.N.Y. 2006); see also Beauvoir v. Israel, 794 F.3d 244, 248 (2d 
Cir. 2015) (“threadbare recitals” in a complaint did not refute contradictory letter attached as an 
exhibit to the complaint); Feickv. Fleener, 653 F.2d 69, 75 (2d Cir. 1981) (dismissal proper 
when power of attorney annexed to complaint contradicted plaintiffs’ claims). This is so even 
where documents are referenced by but not attached to the complaint. Rapoport v. Asia 
Electronics Holding Co., Inc., 88 F. Supp. 2d 179, 184 (S.D.N.Y. 2000) (affirming dismissal in 
part because newspaper article and prospectus referenced in complaint “call[ed] into question 
and, apparently, contradiet[ed]” allegations in complaint). 
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A. Plaintiff H as Not Plausibly Alleged An v Act of “Hacking. ” 

At the most fundamental level, Den Hollander has not and cannot plausibly allege that 
Ms. Bolger or Mr. Schafer engaged in the central act of wrongdoing that provides the basis for 
his Amended Complaint—the purported “hacking” of Plaintiff s “iCloud” or computer. 

First, Den Hollander relies exclusively on Defendants’ affidavits for the factual support 
for his Amended Complaint and those affidavits directly contradict his allegations. Specifically, 
Plaintiff alleges that Ms. Bolger and Mr. Schafer “admitted ‘accessing’ Plaintiffs iCloud.” FAC 
5, 6. Remarkably, Plaintiff bases these allegations on Defendants’ affidavits from the 
Shepherd action swearing that they did not hack Plaintiffs computer or website. Id. 5 (citing 
Ex. B, Bolger Aff. fflf 2-4), 6 (citing Ex. C, Schafer Aff. 2-4). Rather, Defendants “clicked on 
[in Mr. Schafer’s case, a link to Plaintiffs website on Google, and in Ms. Bolger’s, a URL to 
that website that Mr. Schafer sent her] and immediately accessed the website, which [they were] 
able to navigate freely.” Id., Ex. B (Bolger Aff. 2-3); Id., Ex. C (Schafer Aff. 2-3). Both 
affirm further that “[o]n no occasion was I ever asked to enter a username or password to access 
the Plaintiffs website. I simply visited the link like I visit other websites.” FAC, Ex. B (Bolger 
Aff. 2-3); FAC, Ex. C (Schafer Aff. If 2). And both affidavits swear that “I did not ‘hack’ the 
website, nor did anyone else to my knowledge. Indeed, I have no training or skills on how to 
‘hack’ or gain unauthorized access to Plaintiffs website, and I do not know how to do so. 
Moreover, I did not direct anyone to ‘hack’ Plaintiffs website.” FAC, Ex. B (Bolger Aff. If 7); 
FAC, Ex. C (Schafer Aff. *\\ 5). The affidavits, therefore, directly contradict the hacking claims 
contained within the Amended Complaint. As a consequence, here as in Feick, Beauvoir, and 
Rapoport, the Amended Complaint must be dismissed. 
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Indeed, Den Hollander must have been aware of the contradiction because he 
conveniently chose not to attach certain exhibits originally attached to Mr, Schafer’s affidavit 
that conclusively demonstrate the obvious: that neither Mr. Schafer nor Ms. Bolger engaged in 
any wrongdoing. Francoeur Aff., Ex. “T” (attaching a true-and-accurate copy of the original 
Schafer Affidavit, together with annexed Exhibits 1-2). As noted above, Den Hollander 
excluded the exhibits that showed a screenshot of Plaintiff s publicly accessible website as 
visited by Mr, Schafer on December 30, 2014 (Schafer Aff., Ex. 1) and the screenshot of the 
publicly accessible Google-cache version of how the website appeared to the public on January 
3, 2015 (Schafer Aff, Ex. 2). See also FAC 18-19 (attempting to explain away Columbia 
University Alumni Club website link to Plaintiffs allegedly private computer or iCloud). These 
screenshots unequivocally establish that the website was not locked in an iCloud or password 
protected but, quite to the contrary, was publicly available at the time it was visited by the 
Defendants. 

In this respect, this case is very like the court’s decision in Rapoport s 88 F. Supp. 2d at 
184. There, the plaintiffs made certain allegations in complaint that referenced a newspaper 
article and a prospectus but did not attach either document to the complaint. Id. The court, after 
first commenting that “Plaintiffs’ decision not to attach either of these documents to the amended 
complaint puzzles and concerns this Court,” concluded “[i]f these documents contradict the 
allegations of the amended complaint, the documents control and this Court need not accept as 
true the allegations in the amended complaint.” Id. When the court compared the two and found 

See, e.g., Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1156 & n.3 (9th Cir. 2007) (noting that a “Google 
cache” permits users to view websites as they appeared even after a website publisher, for example, “render[s an] 
image unavailable”). 

8 Rapoport s finding were made under the more lenient pr e-Iqbal/Twombly standard and thus should apply with 
extra force under the more demanding Iqbal/Twombly standard. See, e.g., Employees ’ Ret. Sys. v. Morgan Stanley & 
Co., 814 F. Supp. 2d 344, 353 (S.D.N.Y. 2011) (applying the Rapoport rule post-lqbal/Twombly ); see also Dunn v. 
Sederakis, 143 F. Supp. 3d 102, 107 n.4 (S.D.N.Y. 2015) (same). 
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the documents did not support the allegations, it dismissed the complaint. Id. As in Rapoport, 
the documents attached to or referenced in the Amended Complaint directly contradict its central 
allegations. The Amended Complaint must be dismissed for this reason alone. 

Second, other than misstating the affidavits, Den Hollander pleads no “factual content 
that allows the court to draw the reasonable inference that the defendant[s are] liable for the 
misconduct alleged.” Iqbal, 556 U.S. at 678. Indeed, his whole Amended Complaint is 
unsupported speculation—and wholly speculative allegations need not be taken as true. Gallop 
v. Cheney, 642 F.3d 364, 368 (2d Cir. 2011) (affirming dismissal of conspiracy complaint based 
on “a series of unsubstantiated and inconsistent allegations” and concluding that “the courts have 
no obligation to entertain pure speculation”); see also Denton v. Hernandez, 504 U.S. 25, 33 
(1992) (court need not credit facts that “are ‘clearly baseless,’” “fanciful,” “fantastic,” and 
“delusional”); Curtis v. Law Offices of David M. Bushman, Esq., 443 F. App’x 582, 585 (2d Cir. 
2011) (rejecting “conclusory and speculative [RICO] allegations” against prior opposing 
counsel). 

Den Hollander himself seems unsure of the alleged wrongdoing, pleading, for example, 
that the “Russia-like” defendants, FAC If 141, “most likely stole the attorney work product from 
the iCloud, but that does not rule out that they stole it from Plaintiffs personal computer without 
authorization,” id. If 7, and speculating that “[o]n information and belief, Defendants will 
eventually do a Wikileaks type release of all the material they hacked so as to allow the Murdoch 
newspaper to spin the data” contained therein, id. 24; see also id. 9 (noting that Defendants 
“either engaged in the hacking ... or had the assistance from an unknown person”), 22 (naked 
assertion that “Defendants may have also illegally accessed Plaintiffs home computer”). These 
speculative, fanciful, and at times contradicting allegations do not come close to satisfying 
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Iqbal/Twombly. See Gallop, 642 F,3d at 368. 

B. Plaintiffs Convright Claim Must Be D is missed . 

Next, Den Hollander’s frivolous copyright claim—which is identical to a claim that he 
made against a former opposing counsel and that was rejected both by the Eastern District and 
the Second Circuit—should also be dismissed. See FAC JJ 89-97. 

In the Amended Complaint, Plaintiff alleges that Ms. Bolger and Mr. Schafer committed 
copyright infringement by reproducing and filing the Document as an exhibit to a motion in the 
Shepherd Action. As a threshold matter, this claim must be dismissed because Plaintiff has not 
pleaded that his purported copyright in the Document (also alleged to be his attorney work 
product) was registered with the Copyright Office, a prerequisite for filing a copyright 
infringement action. See 17 U.S.C. § 411(a); see also FAC 1|1f 89-97. Indeed, absent a 
registration, the courts do not have jurisdiction over copyright claims. Kelly v. L.L. Cool J., 145 
F.R.D. 32, 37 n.6 (S.D.N.Y. 1992); see also BWP Media USA, Inc. v. Gossip Cop Media, LLC , 
87 F. Supp. 3d 499, 504 (S.D.N.Y. 2015) (holding that valid copyright registration required prior 
to filing a civil claim and listing cases). 

Registration aside, the claim fails on the merits because Ms. Bolger and Mr. Schafer’s 
use of the Document in the Shepherd litigation is a fair use. See 17 U.S.C. § 107. Courts have 
repeatedly found that the use of copyrighted material for the purposes of litigation are, generally, 
fair use. Scott v. WorldStarHiphop, Inc., No. 10 CIV 9538 PKC RLE, 2011 WL 5082410, at *7- 
8 (S.D.N.Y. 2011) (dismissing nearly identical claims on a Rule 12(b)(6) motion); accord 
Devil’s Advocate, LLC v. Zurich Am. Ins. Co., 666 F. App’x 256, n.12 (4th Cir. 2016) (collecting 
cases standing for the proposition that that use of copyrighted material in court proceedings 
constitutes fair use). 
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More specifically, Den Hollander is well aware of this precedent because he has already 
litigated and lost a virtually identical copyright claim against a different former opposing counsel 
in this very Circuit. In Hollander v. Swindells-Donovan, No. 08-CV-4045 (FB) (LB), 2010 WL 
844588, at *1-2, *3-5 (E.D.N.Y. 2010), Den Hollander claimed that two attorneys committed 
copyright infringement because they submitted his copyrighted essays as exhibits in separate 
judicial proceedings. The court held that the attorney’s submission of the essays was fair use and 
“clearly could not support [a] copyright infringement” claim. Id. at *5. On appeal, the Second 
Circuit agreed, holding that the attorneys’ use of the document was not for a commercial 
purpose, but rather for “litigation strategy,” and that there would be no effect on the market 
because few readers “would even be aware of the essays’ presence in a court file, let alone 
choose to acquire copies by the cumbersome methods of visiting a courthouse to make copies or 
using PACER.” See Steinberg, 419 Fed. App’x at 47. So too here. 

Accordingly, given the frivolity of Den Hollander’s copyright claim and his acute 
awareness of this fact, not only should the copyright claim be dismissed, but Defendants should 
be awarded attorney’s fees and costs pursuant to 17 U.S.C. § 505 for being forced to bring the 
instant motion. See Mahan v. Roc Nation, LLC, 634 F. App’x 329, 330-31 (2d Cir. 2016). 

C. Plaintiffs Replevin Claim Must Be Dismissed . 

Similarly, Den Hollander’s claim for replevin must be dismissed because it is preempted 
by the Copyright Act, The only factual basis set forth for the replevin claim is Defendants’ 
alleged retention and use of the Document and other purported intellectual property that he 
claims to own. FAC 123-27, Putting aside the veracity of such allegations, Den Hollander’s 
common law claim seeks to enforce the exact same rights that are within the exclusive province 
of the Copyright Act. 17 U.S.C. § 301(a); Miller v. Holtzbrinck Publishers, L.L.C., 111 F. App’x 
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72, 73 (2d Cir. 2010) (dismissing claims of tortious interference and conversion as preempted by 
the Copyright Act); Christen v. iParadigms, LLC, No. 1:10CV620, 2010 WL 3063137, at *2-3 
(E.D. Va. 2010) (“[l]ike Plaintiffs conversion claim, the replevin claim complains of 
Defendant’s use and retention of a copy of [plaintiffs] manuscripts and thus seeks to vindicate a 
right that is the exclusive province of the Copyright Act. Thus, Plaintiffs replevin claim ... is . 

.. preempted”). Alternatively, it is simply duplicative of the copyright infringement claim in that 
it alleges no distinct facts. See, e.g., Marvullo v. Gruner & Jahr, 105 F. Supp. 2d 225,232-33 
(S.D.N.Y. 2000). 9 Accordingly, it must be dismissed. 

D. Plaintiffs Computer Fraud and Abuse Act of Claim Must Be Dismissed . 

Just as he did in the Shepherd Action, Den Hollander’s Amended Complaint alleges that 
Defendants violated the CFAA, 18 U.S.C. § 1030(a)(2)(C). See FAC 26-33. The CFAA 
imposes criminal and civil penalties on any person who “intentionally accesses a computer 
without authorization or exceeds authorized access.” Private parties may also bring civil suits to 
redress violations of the CFAA, but only in very limited circumstances. Univ. Sports Pub. Co. v, 
Playmakers Media Co., 725 F. Supp. 2d 378, 382 (S.D.N.Y. 2010). This is not such a case. 

As an initial matter, exhibits attached to the Amended Complaint and other judicially 
noticeable documents establish that Den Hollander’s website was publicly available. See supra 
Sec. II. Accessing a publicly available website cannot form the basis of a CFAA claim. See, 
e.g., Orbit One Commc’ns, Inc. v. Numerex Corp., 692 F. Supp. 2d 373, 385 (S.D.N.Y. 2010) 


At any rate, even if this claim were not preempted, the issue of possession has been rendered moot by the instant 
litigation. During this litigation, Plaintiff attached copies of the very Document to that now he demands be returned 
to him. As a result, the Document, being filed to ECF and part of the record in civil action, is now public record and 
is freely available to anyone who wishes to obtain a copy. By making the Document part of the public record, 
Plaintiff has relinquished whatever possessory interest he had in the Document. See, e.g., Joseph P. Carroll Ltd. v. 
Ping-Shen, 140 A.D.3d 544, 544 (1st Dep’t 2016) (present possessory interest in chattel required to maintain claim 
for replevin). 
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(rejecting argument that CFAA prohibits use of “information to which the employee freely was 
given access and which the employee lawfully obtained”); Cvent, Inc. v. Eventbrite, Inc., 739 F. 
Supp. 2d 927, 932-34 (E.D. Va. 2010) (rejecting CFAA claim based on accessing publicly 
available website); accord CollegeSource, Inc. v, AcademyOne, Inc., 591 F. App’x 116 (3d Cir, 
2015) (affirming because PDF document was “available without precondition to any member of 
the general public who clicked the link”). Thus, the CFAA should be dismissed on that basis 
alone. 

Den Hollander brings his claim under Section 1030(a)(2)(C) of the CFAA, which 
prohibits “intentionally accessing] a computer without authorization or exceeding] authorized 
access, and thereby obtaining]... information from any protected computer.” But the CFAA 
provides a that a civil right of action may only “be brought only if the conduct involves 1 of the 
factors set forth in subclauses (I), (II), (III), (IV), or (V) of subsection (c)(4)(A)(i).” 18 U.S.C. § 
1030(g). Here, the only subsection possibly applicable is Section (c)(4)(A)(i)(I), which is limited 
to unauthorized access that “recklessly causes damage ” resulting in a “loss . .. aggregating at 
least $5,000 in value.” (emphasis added); see also 18 U.S.C. § 1030(a)(5)(B), Plaintiffs 
Amended Complaint must be dismissed because he has not pleaded compensable losses of any 
sort, much less those of $5,000 or more. 

Specifically, Den Hollander fails to allege that he spent any time remedying any alleged 
damage to his “iCloud” or his data as is required to plead a sustainable CFAA claim. Reis, Inc. v 
Lennar Corp., No. 15 CIV. 7905 (GBD), 2016 WL 3702736, at *6-7 (S.D.N.Y. 2016) (citing 
Finkv. Time Warner Cable, 810 F. Supp. 2d 633, 641 (S.D.N.Y. 2011) (holding that “losses 
relating to time and effort in assessing ‘damage’ to each computer whose transmissions were 
interrupted” are outside of those contemplated by the scope of the CFAA because the plaintiffs 

- 19 of 29- 


8153734v.2 


Case l:16-cv-09800-VSB Document 31-27 Filed 05/15/17 Page 29 of 38 


did not allege “that they needed to restore[],.. data, [a] program, [a] system, or information to 
its condition prior to Defendant’s conduct”)). Instead, Plaintiff alleges that he instituted 
unidentified “costly security precautions” to “modify” his computers to prevent against future 
hacks. FAC 32-33. But losses incurred from instituting prophylactic security measures 
against “some potential future offense” are not recoverable. Reis, Inc. v. Lennar Corp., No. 15 
CIV. 7905 (GBD), 2016 WL 3702736, at *6 (S.D.N.Y. July 5, 2016); see also Univ. Sports 
Publ’ns Co. v Playmakers Media Co., 725 F. Supp. 2d 378, 388 (S.D.N.Y. 2010) (audit that 
sought to identify ways to improve the database’s security system following a breach not 
recoverable under the CFAA). 

Den Hollander also alleges that he conducted “extensive searching” on the internet in 
order to determine how Defendants “hacked” his computer and obtained the Document. FAC 
28-29, 31. But these allegations—amounting to little more than “Googling”—do not constitute 
an assessment of damage to his computer or its data, and thus are not compensable losses under 
the CFAA. See Tyco Inti (US) Inc. v. Does, No. 01 CIV.3856(RCC)(DF), 2003 WL 23374767, 
at *3—4 (S.D.N.Y. 2003) (investigating nature of alleged hack and identity of hacker not 
compensable losses under the CFAA). Thus, Plaintiffs CFAA claim should be dismissed for 
failure to plead the requisite damages. 

E. Plaintiffs RICO Claim Must Be Dismissed . 

Next, this Court should dismiss Den Hollander’s RICO claim, see FAC 34-88, because 
the two alleged “racketeering predicate acts”—wire fraud and robbery—are insufficiently 
pleaded, and even if they were not, he nevertheless fails to plead a “pattern of racketeering 
activity.” 

As an initial matter, the RICO statute was not intended to elevate one attorney’s 
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grievances against another into a cause of action. To the contrary, in a similar case to this one, 
the Eastern District emphasized how problematic such an outcome would be. In Curtis & 
Assocs., P.C. v. Law Offices of David M. Bushman, Esq., the plaintiff—a lawyer—asserted RICO 
claims against a law firm and its clients because, the plaintiff claimed, the law firm prosecuted 
“knowingly false legal malpractice claims” and mailing various litigation documents, including a 
“completely false affidavit.” 758 F. Supp. 2d 153, 157-58, 162, 164-65 (E.D.N.Y. 2010), aff’d, 
443 F. App’x 582. In granting defendants’ motion to dismiss, the Curtis court reasoned that the 
service and filing of litigation documents are routine litigation activities that cannot properly 
constitute RICO predicate acts. Id. at 171-72. To hold otherwise would mean that “almost every 
state or federal action could lead to corollary federal RICO actions”—a result that the Curtis 
court found to be “absurd.” Id. It would likewise be absurd here. 

Not surprisingly then, Den Hollander’s RICO claim under 18 U.S.C. § 1962(c) fails for 
multiple other reasons. To prevail, a plaintiff must show “he was injured by defendants’ (1) 
conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity.” Kalimantano 
GmbHv. Motion in Time, Inc., 939 F. Supp. 2d 392, 404 (S.D.N.Y. 2013). To plead a “pattern 
of racketeering activity,” a plaintiff must allege that defendants committed two or more 
“racketeering predicate acts” within a ten-year period. Spool v. World Child Int’l Adoption 
Agency, 520 F.3d 178, 183 (2d Cir. 2008)). A plaintiff must further plead “either an open-ended 
pattern of racketeering activity (/. e. , past criminal conduct coupled with an adequately pled threat 
of future criminal conduct) or a closed-ended pattern of racketeering activity ( i.e ., past criminal 
conduct extending over a substantial period of time).” 10 First Capital Asset Mgmt. v Satinwood, 
Inc., 385 F.3d 159, 180 (2d Cir. 2004). 

10 Den Hollander neither pleads nor relies on closed-ended continuity. Spool, 520 F.3d at 185 
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Here, Den Hollander has failed to plead these basic elements. First, he has failed 
properly to plead any racketeering predicate acts. As to his wire fraud allegation, this claim is 
premised upon the allegation that Defendants “falsely” characterized the “Responses to Media” 
document as a “Media Release” in litigation documents that they e-filed in connection with the 
Shepherd Action. FAC fflf 46-56. Courts in this Circuit, however, have routinely held that 
routine litigation activities (such as the serving and filing of motions) cannot form the basis of 
RICO predicate acts—and in particular cannot constitute wire fraud. FindTheBest.com, Inc. v 
Lumen View Tech. LLC, 20 F. Supp. 3d 451, 460 (S.D.N.Y. 2014); Von Bulow v. Von Bulow, 

657 F. Supp. 1134, 1145 (S.D.N.Y. 1987); accord Daddona v. Gaudio, 156 F. Supp. 2d 153,162 
(D. Conn. 2000). Indeed, “courts have refused to recognize as wire or mail fraud even litigation 
activities that rise to the level of malicious prosecution simply because the mail or wires were 
used.” FindTheBest.com, Inc., 20 F. Supp. 3d at 460; accord United States v. Pender graft, 297 
F.3d 1198, 1208 (11th Cir. 2002) (mailing “false affidavits” could not support a RICO claim); St. 
Germain v. Howard, 556 F.3d 261, 262-63 (5th Cir. 2009) (rejecting RICO mail and wire fraud 
claims arising out of litigation activity). The same rule applies here and Plaintiffs litigation- 
based wire-fraud RICO claim must be dismissed. 

Moreover, Den Hollander must further allege “the existence of a scheme to defraud” and 
“defendant’s knowing or intentional participation in the scheme.” S.Q.K.F.C., Inc. v. Bell Atl. 
TriCon Leasing Corp. , 84 F.3d 629, 633 (2d Cir. 1996). In addition to the requirement that a 
scheme to defraud must be alleged “with particularity,” id. at 634 (citing F.R.C.P. 9(b)), the 
alleged “fraud” must be material, see A. Terzi Prods, v Theat. Protective Union, Local No. One, 

2 F. Supp. 2d 485, 499 (S.D.N.Y 1998) (requiring a “material misrepresentation or 
concealment”), and materiality is a question of law properly decided on a motion to dismiss, see 
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Econ. Opportunity Comm ’n of Nassau Cty. v. Cty. of Nassau, Inc., 47 F. Supp. 2d 353, 364 
(E.D.N.Y. 1999) (finding that allegedly fraudulent letters “do not constitute fraudulent 
misrepresentations as a matter of law” and dismissing claim). 

Den Hollander pleads none of this. Here, the only “falsehood” Plaintiff attributes to 
Defendants is their use of the term “Media Release” to characterize the “Responses to Media” 
document in the Shepherd Action." FAC If 46. But the documents attached to the Amended 
Complaint demonstrate that Defendants actually introduced the document as a “Responses to 
Media” and attached a true and accurate copy of the document to Ms. Bolger’s Affidavit. See 
id.. Ex. E at 5; id.. Ex. D at 1. Surely, this is not a material misrepresentation nor concealment— 
let alone an intent to defraud. S.Q.K.F.C., Inc., 84 F.3d at 634 (“A review of the documents 
relating to the initial negotiations, which are attached to S.Q.K.F.C.’s complaint, severely 
undercuts any inference of fraudulent intent”); Econ. Opportunity Comm ’n, 47 F. Supp. 2d at 
364. Plaintiff has therefore failed to plead any facts to support the allegations that Defendants 
committed fraud. 

Den Elollander also fails to allege, as he must, how he or any third-party justifiably relied 
on Defendants’ alleged mischaracterization. UFCWLocal 1776 v. Eli Lilly & Co., 620 F.3d 121, 
133 (2d Cir. 2010). Pleading such reliance would be impossible under these circumstances 
because anyone who viewed the filings below would imderstand precisely “what was what” 
based on Defendants’ statements, and, in any event, would see that Plaintiff immediately 
contested Defendants’ use of the phrase “Media Release,” and in fact accused Defendants of 
stealing the document, see, e.g., FAC, Ex. F. See Beck v. Mfrs. Hanover Trust Co., 645 F. Supp. 
675, 681 (S.D.N.Y. 1986) (no misapprehension regarding a document is possible when said 

11 Plaintiff himself apparently gave the Document yet another name (in the PDF’s file name), “Press Responses,” 
see FAC, Ex. D at 1, a characterization that, if made by the Defendants, Plaintiff would surely have labeled fraud. 
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document is freely available for review). Plaintiff has thus utterly failed to plead wire-fraud. 

Den Hollander also has not pleaded the second racketeering predicate act he alleges— 
robbery. In New York, every degree of robbery requires (1) the use of physical force or the 
threat of physical force (2) against a person. N.Y. Penal Law §§ 160.05, 160.10, 160.15; see 
also People v. Ramirez, 89 N.Y.2d 444, 451-53 (N.Y. 1996). The Amended Complaint fails to 
adequately plead either element. The only physical force alleged is that “[o]n information and 
belief’ Defendants tried to guess his “iCloud’s” password until they guessed right. FAC Iff 57, 
62. This “digital” physical force, of course, is neither the use of actual physical force nor the 
threat of physical force as required. See, e.g., People v. Flynn, 123 Misc,2d 1021, 1024 (Sup. Ct. 
N.Y. Cnty. 1984) (finding that the use of trickery to have locked door opened does not satisfy 
force or threat of force requirement). At any rate, Den Hollander has not pleaded any physical 
force used against him, as opposed to his “iCloud” or computer. See In re Joseph 77., 55 A.D.3d 
608, 609 (2d Dep’t 2008). Therefore, because Plaintiff has not pleaded robbery or any other 
cognizable predicate act required for a civil RICO claim, the claim must be dismissed. 

Second, even if Den Hollander had adequately pleaded the required predicate acts, he 
cannot plead an “open-ended pattern of racketeering activity,” and his RICO claims fails for this 
reason too. A plaintiff must allege “that there was a threat of continuing criminal activity 
beyond the period during which the predicate acts were performed.” Spool, 520 F.3d at 185; see 
also First Capital Asset Mgmt., 385 F.3d at 180. Plaintiff fails to do so here. In fact, he 
affirmatively pleads otherwise, alleging that Ms. Bolger and Mr. Schafer already “downloaded 
everything from the iCloud.” FAC TJ 21. In the face of similar allegations, the Second Circuit 
has found open-ended continuity lacking because “there is nothing left to loot.” GICC Capital 
Corp, v. Tech. Fin. Grp., Inc., 67 F.3d 463, 466 (2d Cir. 1995); First Capital Asset Mgmt., Inc., 
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385 F.3d at 181 (“Once [a party] had fraudulently conveyed his assets, which he allegedly 
accomplished by .. . fil[ing] for bankruptcy, the scheme essentially came to its conclusion”); 
Westchester Cty. Indep. Party v. Astorino, 137 F. Supp. 3d 586, 611 (S.D.N.Y. 2015) (dismissing 
RICO claim where “scheme, as alleged by Plaintiffs, ‘has an intended and foreseeable 
endpoint’”). 

Finally, Den Hollander’s contradictory and implausible allegations utterly fail to satisfy 
the requirements of Iqbal and Twombly. As Twombly emphasized, it is not enough for a plaintiff 
to allege a conceivable claim (Den Hollander fails to do even that here); in order to survive 
dismissal, a plaintiff must allege sufficient facts to “nudge their claims across the line from 
conceivable to plausible .” Twombly, 550 U.S. at 570. And the specific factual allegations “must 
be enough to raise a right to relieve above the speculative level,” id. at 577, while “[fjhreadbare 
recitals of the elements of a cause of action, supported by mere conclusory statements” will not 
do , Iqbal, 129 S.Ct. at 1949. 

Den Hollander’s RICO thesis—that the highly regarded LSKS law firm and Ms. Bolger 
and Mr. Schafer engaged in an unlawful conspiracy to hack into his computer and steal his 
documents is unsupported by any facts and directly contradicted by others in the Amended 
Complaint. It would require this Court to elevate Den Hollander’s irresponsible and paranoid 
allegations to the level of “plausibility” based on little more than his say-so. Gallop, 642 F.3d at 
368 (2d Cir. 2011) (“the courts have no obligation to entertain pure speculation”). This mns 
afoul of Iqbal and Twombly . 12 

For all the foregoing reasons, Den Hollander’s attempt to make the rote practice of law a 

12 The truly fanciful nature of Den Hollander’s allegations is captured in Paragraph 75 of the Amended Complaint, 
which alleges that “[o]n information and belief, [Defendants’] team continues trolling the Internet for information on 
Plaintiffs business and continues to try and hack into Plaintiffs iCloud or his home computer to obtain any new 
information stored there, so as to further harm Plaintiffs business and its services and products.” After Iqbal and 
Twombly, courts are required to dismiss claims based on unsupported allegations such as these. 
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federal crime should be rejected and his RICO claims dismissed. 

F. Plaintiffs Injurious Falsehood Claim M ust Be Dismisse d. 

Den Hollander’s claim for injurious falsehood must also be dismissed. See FAC ff 112- 
22. As an initial and dispositive matter, it is barred by the one-year statute of limitations 
applicable to injurious falsehood claims. CPLR § 215(3); Lesesne v. Brimecome, 918 F. Supp. 

2d 221, 223 (S.D.N.Y. 2013). Here, the events alleged by Den Hollander as giving rise to this 
claim occurred—by his own admission—no later than January 12, 2015. See FAC Tf 10. Thus 
the statue of limitations expired on January 12, 2016, and this action was not commenced until 
December 20,2016. See Francoeur Aff., Ex “A”. 

Next, the claim is barred by New York’s litigation privilege, which holds that statements 
made in litigation are absolutely privileged. Singh v HSBC Bank USA, 200 F. Supp. 2d 338, 340 
(S.D.N.Y. 2002); Icahn v Raynor, 32 Misc. 3d 1224[A], *5-6 (Sup. Ct. N.Y. Cnty. 2011) 
(applying privilege to injurious falsehood claim); see also Kelly v. Albarino, 485 F,3d 664, 665 
(2d Cir. 2007). The only alleged false statement made by Ms. Bolger and Mr. Schafer was 
choosing to refer the Document entitled “Responses to Media” as a “Media Release” in 
subsequent citations in a brief. FAC, Ex. E at 5. As such, there is no doubt that the alleged 
falsity is privileged and for this reason, too, the claim must be dismissed. 

Finally, the sine qua non of an injurious falsehood claim is falsity. It is, therefore, 
axiomatic that truth is a complete defense. See Pitcock v. Kasowitz, Benson, Torres, & 

Friedman, LLP, 74 A.D.3d 613, 615 (1st Dep’t 2010). Moreover, because the plaintiff bears the 
constitutionally mandated burden of proof regarding falsity, “‘[i]t’s not necessary of course that a 
statement be literally true.’” Guccione v. Hustler Magazine, Inc., 800 F.2d 298, 301 (2d Cir. 
1986) (citation omitted); see also, e.g., Stepanov v. Dow Jones & Co., 120 A.D.3d 28, 35 (1st 
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Dep’t 2014). “Material falsity” is not the same thing as a minor error. As the Supreme Court 
has explained, a statement does not amount to material falsity so long as ‘“the substance, the gist, 
the sting, of the libelous charge be justified.’” Masson v. New Yorker Magazine, 501 U.S. 496, 
517 (1991) (citation omitted); accord Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d 369, 
379-83 (1977). “Put another way, the statement is not considered false unless it ‘would have a 
different effect on the mind of the reader from that which the pleaded truth would have 
produced.’” Masson, 501 U.S. at 517 (citation omitted). 13 

Here, Den Hollander cannot show that Defendants’ statement is false, let alone materially 
false. No reasonable person could believe that using the defined term “Media Release” conveys 
a different impression than the term “Response to Media,” particularly in light of the fact that the 
Defendants introduced the Document by Plaintiffs preferred titled, FAC, Ex. E at 10, and the 
Document was itself submitted as an attachment to Ms. Bolger’s affidavit, permitting anyone to 
inspect it, id. , Ex. D at 1. Thus, there is no falsehood on which to base an injurious falsehood 
claim. 

G. Plaintiffs Trespass To Chattels Claim Must Be Dism issed . 

Next, Den Hollander’s trespass to chattels claim must be dismissed. See FAC 98-111. 
The elements of such claim are “‘(1) intent, (2) physical interference with (3) possession (4) 
resulting in harm.’” Chevron Corp. v. Donziger, 871 F. Supp. 2d 229, 258 (S.D.N.Y. 2012). A 
trespasser is liable when the trespass diminishes the physical condition, quality or value of 
personal property, or deprives the owner of use of the chattel for a substantial period of time. J. 
Doe No. 1 v. CBS Broad. Inc., 24 A,D.3d 215, 215 (1st Dep’t 2005). Where the trespass is to an 

13 Injurious falsehood claims are subject to the same constitutional protections as are defamation claims. See, e.g., 
Newport Serv. & Leasing, Inc. v. Meadowbrook Distrib. Corp., 18 A.D.3d 454, 455 (2d Dep’t 2005) (dismissing 
injurious falsehood claim on summary judgment based on substantial truth defense) ( citing Carter v. Visconti, 233 
A.D.2d 473, 474 (2d Dep’t 1996) (defamation case)); see also Biro v Conde Nast, 883 F. Supp. 2d 441, 483 
(S.D.N.Y. 2012) (rejecting attempts to circumvent defamation standards by pleading injurious falsehood). 
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intangible property right, actual injury to the claimed property interest must be shown. In re 
Jetblue Airways Corp. Privacy Litigation, 379 F. Supp. 2d 299, 328 (E.D.N.Y. 2005). As one 
judge in this Circuit explained, even if privacy interests in personal information were infringed, 
“such a harm does not amount to a diminishment of the quality or value of a materially valuable 
interest in their personal information.” Id. 

Here, Den Hollander identifies the Document and other unspecified “digital information” 
in his iCloud or computer as the chattel owned by Plaintiffs business that was allegedly 
trespassed. FAC 104, 107, 109. But Den Hollander admits that “the physical condition of the 
chattel was not impaired.” Id. 107. This is fatal to his claim. 

H. Plaintiffs Attorney Work-Product Cla im Mu st Be Dismissed . 

Finally, Den Hollander’s so-called “violation of attorney work product privilege” claim 
must should be dismissed for the simple reason that it does not exist in New York. See FAC 
128-39. The Second Circuit has previously certified to the New York Court of Appeals the 
question of whether a plaintiff may bring a tort claim for violating attorney-related privileges in a 
case where a defendant allegedly broke into an attorney’s office and copied privileged files. 
Madden v. Creative Servs., Inc., 24 F.3d 394, 396 (2d Cir. 1994). The Court of Appeals 
answered that question in the negative, rejecting the invitation to recognize what it called a “new 
avenue—or, more realistically, thoroughfare—of liability.” Madden v. Creative Servs., Inc., 84 
N.Y.2d 738 (N.Y. 1995). The Second Circuit “dismissed] the claim for breach of the attorney- 
client privilege, in light of the authoritative ruling of the New York Court of Appeals.” Madden 
v. Creative Servs., Inc., 51 F.3d 11,13 (2d Cir. 1995). That authoritative ruling precludes Den 
Hollander’s claim here. 
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CONCLUSION 


This is an entirely frivolous Amended Complaint filed by a vexatious litigant. For each 
and all the foregoing reasons, Defendants respectfully request that this Court dismiss Plaintiffs 
Amended Complaint with prejudice and award Defendants costs and attorneys’ fees (including 
those pursuant to 17 U.S.C. § 505) and grant such other relief as this Court deems appropriate. 


DATED: May 15,2017 

New York, New York 


Respectl'u 11 \ Submitted, 

WILSON ELSER MO&KOWITZ EDELMAN & DICKER LLP 


tfeph L. Francoeur 
ittorneys for Defendants 
KATHERINE M. BOLGER and 
MATTHEWL. SCHAFER 
150 East 42nd Street 
New York, New York 10017 
p.: (212) 490-3000 
f.: (212) 490-3038 

e.: ioseph.francoeur@wilsonelser.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

KATHERINE M. BOLGER, 

MATTHEW L. SCHAFER, 

JANE DOE(s), 


Defendants. 


Civil No.: 1:16-cv-09800 (VSB) 

AFFIRMATION OF 
JOSEPH L. FRANCOEUR 
IN SUPPORT OF 
DEFENDANTS’ 

MOTION TO DISMISS 


JOSEPH L. FRANCOEUR, an attorney duly admitted to practice law in the courts of the 
State of New York, affirms the following under penalties of perjury: 

1. I am a member of the law firm of WILSON, ELSER, MOSKOWITZ, 

EDELMAN & DICKER, LLP, attorneys of record for the Defendants, KATHERINE M. 
BOLGER and MATTHEW L. SCHAFER (collectively “Defendants”). 

2. I am fully familiar with the facts and circumstances of the within action by virtue 
of my review of the file maintained by this office. 

3. This Affirmation and the accompanying Memorandum of Law is being submitted 
in Support of Defendants’ Motion, which seeks an Order: (1) dismissing the Plaintiffs First 
Amended Complaint with prejudice pursuant to Fed. R. Civ. P. 12(b)(6), (2) awarding the 
Defendants costs and attorney’s fees (including those available pursuant to 17 LI.S.C. § 505), and 
(3) granting such other and further relief as this Court deems just and proper. 

4. Annexed hereto as Exhibit “A” is a true-and-accurate copy of Plaintiff s 
Complaint in the above-captioned action, dated and filed on December 20, 2016, together with 
Plaintiffs annexed Exhibits A through F. See also Dkt. 1, 
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5. Annexed hereto as Exhibit “B” is a true-and-accurate copy of Defendants’ First 
Letter Motion for a Pre-Motion Conference, dated January 31, 2017, and made pursuant to Rule 
4. A. of Your Honor’s Individual Rules & Practices in Civil Cases. See also Dkt. 14. 

6. Annexed hereto as Exhibit “C” is a true-and-accurate copy of Plaintiff s Letter 
Response to Defendants’ First Letter Motion for a Pre-Motion Conference, dated February 3, 
2017. See also Dkt. 16. 

7. Annexed hereto as Exhibit “D” is a true-and-accurate copy of Your Honor’s 
Memo Endorsement, Ordering the parties in the above-captioned action to appear for a Pre- 
Motion Conference on April 7, 2017. See also Dkt. 17. 

8. Annexed hereto as Exhibit “E” is a true-and-accurate copy of Plaintiff s First 
Amended Complaint (“FAC”) in the above-captioned action, dated and filed March 24, 2017, 
together with Plaintiffs annexed Exhibits A through F, See also Dkt. 18. 

9. Annexed hereto as Exhibit “F” is a true-and-accurate copy of Defendants’ 
Second Letter Motion for a Pre-Motion Conference, dated April 5, 2017, and made pursuant to 
Rule 4. A. of Your Honor’s Individual Rules & Practices in Civil Cases. See also Dkt. 20. 

10. Annexed hereto as Exhibit “G” is a true-and-accurate copy of Plaintiff s Letter 
Response to Defendants’ Second Letter Motion for a Pre-Motion Conference, dated April 5, 
2017. See also Dkt. 21. 

1 1 . Annexed hereto as Exhibit “H” is a true-and-accurate copy of Your Honor’s 
Memo Endorsement, cancelling the previously scheduled Pre-Motion Conference and Granting 
the Defendants leave to move to dismiss the Plaintiffs FAC. See also Dkt. 22. 

12. Annexed hereto as Exhibit “I” is a true-and-accurate copy of Plaintiffs 
Summons and Verified Complaint in the action styled Roy Den Hollander v. Tory Shepherd, et 
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al. New York Supreme Index No,: 152656/2014 (the “ Shepherd Action”), dated and filed on 
March 24, 2014, together with Plaintiffs annexed Exhibits A through B, See also NYSCEF Dkt, 
1-4. 

13. Annexed hereto as Exhibit “J” is a true-and-accurate copy of the Shepherd 
Defendants’ Memorandum of Law in Opposition to Plaintiffs Motion for Immediate Trial in the 
Shepherd Action, filed on January 12 2015. See also NYSCEF Dkt. 69. 

14. Annexed hereto as Exhibit “K” is a true-and-accurate copy of the Affirmation of 
Katherine M. Bolger in Opposition to Plaintiffs Motion for Immediate Trial in the Shepherd 
Action, dated and filed on January 12, 2015, together with annexed Exhibits 1-10. See also 
NYSCEF Dkt. 70-71. 

15. Annexed hereto as Exhibit “L” is a true-and-accurate copy of Plaintiff s 
Proposed Order to Show Cause in the Shepherd Action, See also NYSCEF Dkt. 72. 

16. Annexed hereto as Exhibit “M” is a true-and-accurate copy of Plaintiffs 
Affidavit in Support of Order to Show Cause in the Shepherd Action, dated January 13, 2015, 
together with annexed Exhibit 1. See also NYSCEF Dkt. 73. 

17. Annexed hereto as Exhibit “N” is a true-and-accurate copy of a Letter by 
Katherine M. Bolger to Judge Peter H. Moulton, dated January 15, 2015. See also NYSCEF 
Dkt. 74. 

18. Annexed hereto as Exhibit “O” is a true-and-accurate copy of an Order by Judge 
Peter H. Moulton declining to sign Plaintiffs Order to Show Cause in the Shepherd Action, 
dated January 22, 2015. See also NYSCEF Dkt. 103. 

19. Annexed hereto as Exhibit “P” is a true-and-accurate copy of Plaintiff s Notice 
of Motion Requiring Defendants to Withdraw Illegally Obtained Document from the Record in 
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the Shepherd Action (“Motion to Withdraw”), dated January 23, 2015, See also NYSCEF Dkt, 

100 . 

20. Annexed hereto as Exhibit “Q” is a true-and-accurate copy of Plaintiff s 
Affidavit in Support of Motion to Withdraw in the Shepherd Action, dated January 23, 2015, 
together with annexed Exhibit A. See also NYSCEF Dkt. 101-102. 

21. Annexed hereto as Exhibit “R” is a true-and-accurate copy of the Shepherd 
Defendants’ Memorandum of Law in Opposition to Plaintiffs Motion to Withdraw in the 
Shepherd Action, filed on February 3, 2015. See also NYSCEF Dkt. 104. 

22. Annexed hereto as Exhibit “S” is a true-and-accurate copy of the Affidavit of 
Katherine M. Bolger in Opposition to Plaintiffs Motion to Withdraw in the Shepherd Action, 
dated and filed on February 3, 2015, together with annexed Exhibits 1-3. See also NYSCEF Dkt. 
105-106. 

23. Annexed hereto as Exhibit “T” is a true-and-accurate copy of the Affidavit of 
Matthew L. Schafer in Opposition to Plaintiff s Motion to Withdraw Trial in the Shepherd 
Action, dated and filed on February 3, 2015, together with annexed Exhibits 1-2. See also 
NYSCEF Dkt. 107-108. 

24. Annexed hereto as Exhibit “U” is a true-and-accurate copy of Plaintiff s 
Affidavit in Reply to Shepherd Defendants’ Opposition to Plaintiffs of Motion to Withdraw in 
the Shepherd Action, dated February 7, 2015, together with annexed Exhibit A. See also 
NYSCEF Dkt. 109-110. 

25. Annexed hereto as Exhibit “V” is a true-and-accurate copy of an Order by Judge 
Jennifer G, Schecter denying Plaintiffs Motion to Withdraw in the Shepherd Action, dated 
January 8, 2016. See also NYSCEF Dkt. 120. 
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26. Annexed hereto as Exhibit “W” is a true-and-accurate copy of an Order by Judge 
Jennifer G. Schecter dismissing the Shepherd Action in its entirety, dated January 8, 2016. See 
also NYSCEF Dkt. 119. 

27. Annexed hereto as Exhibit “X” is a true-and-accurate copy of a Decision and 
Order of the Appellate Division, First Department, dismissing Plaintiffs appeal of Judge 
Jennifer G. Schecter’s Order dismissing Shepherd Action, entered August 25, 2016. 

28. Annexed hereto as Exhibit “Y” is a true-and-accurate copy of an Order of the 
State of New York Court of Appeals, denying Plaintiffs motion for leave to appeal to the Court 
of Appeals, decided and entered on November 22, 2016. 

WHEREFORE, for the reasons set forth in Defendants’ accompanying Memorandum of 
Law, of which all factual and legal contentions are fully incorporated herein, Defendants 
respectfully request that this Court issue an Order: (1) dismissing the Plaintiffs First Amended 
Complaint with prejudice pursuant to Fed. R. Civ. P. 12(b)(6), (2) awarding the Defendants costs 
and attorney’s fees (including those available pursuant to 17 U.S.C. § 505), and (3) granting such 
other and further relief as this Court deems just and proper. 

Dated: May 15, 2017 

New York, New York 
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Roy Den Hollander, 


x 


Plaintiff, 


Docket No. 16-cv-9800 (VSB) 
(ECF) 


-against- 


Katherine M. Bolger, 
Matthew L. Schafer, and 
Jane Doe(s), 


Defendants. 
-x 


Plaintiff’s Opposition to Defendants’ Motion to Dismiss under Fed. R. Civ. P. 12(b)(6) 

(The plaintiff requests oral argument on the motion.) 


Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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Preliminary Statement 


Defendants’ attorney, Joseph L. Francoeur (“Francoeur”), just can’t shake his neo- 
McCarthyite-fascho addiction to ad hominem attacks, lies, prevarications and invented 
accusatory dissemblings. Right at the beginning of his 29 page memorandum-diatribe against a 
proud Trump supporter (after all we won), Francoeur launches into his litigation tactic of 
personal destruction by demonizing me, the opposing lawyer and plaintiff. He clearly believes 
the Politically Correct (“PC”) adage that one must vilify and incite hatred against those with 
whom PCers disagree for surely non-PCers are sub-humans without rights. 

Picking up where Francoeur left off in his pre-motion letters, he paints me as malicious, 
alleging I brought this action to “harass” (Def. Mem. at 3), and that it is “frivolous” as are all the 
cases I have brought trying to defend the rights of white, heterosexual men (Def. Mem. at 1). I 
know, that very phrase is considered by half of the country as a blasphemy—but not the other 
half. To them, and the Founding Fathers, I have a First Amendment right to go to court against 
those who violate my rights and the rights of the group to which I belong. Francoeur disagrees, 
even while emphasizing that his clients are accomplished lawyers who specialize in media and 
First Amendment law. (Def. Mem. at 4). Francoeur would do well to consult his own clients 
before advocating that a native-born American does not have rights under U.S. law. Besides, 
what would the likes of Francoeur have me do—hire Russian goons to resolve this dispute? 
Having managed Kroll Associates in Moscow, I am well aware that such is a bad idea. 

Francoeur in true lefty, supremacist fashion disparages the pendent civil remedies he 
alleges as “tag-along” causes of action. (Def. Mem. at 1, 3). The premier treatise on Internet 
law recommends that when computer information is stolen, a party should consider not only 
traditional federal remedies, such as copyright and civil RICO, but also state actions, including 
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trespass. Ian C. Ballon, E-Commerce and Internet Law at § 44.11, (2d ed. 2016). The treatise 
also recommends law enforcement involvement, id., which I did by filing a complaint with the 
S.D.N.Y. U.S. Attorney’s Civilian Crime Reports Unit. 

As a firm believer in not turning the other cheek, let’s look at Francoeur a little. I’m sure 
he will whine pompously in his reply. Francoeur “spearheaded” his firm’s involvement with the 
tax exempt organization “Safe Passage Project” that thwarts the deportation of “unaccompanied 
minors” who illegally enter the U.S. In effect, Safe Passage facilitates schemes to keep illegal 
alien youths in the U.S., such as M-13 gang members. “[T]he image of unaccompanied alien 
children as little children is misleading. Out of nearly 200,000 UAC apprehended from 2012 to 
2016, 68 percent were ages 15, 16 or 17.” Stephen Dinan, Obama knew gang members part of 
illegal immigrant surge, Washington Times, May 24, 2017. Just recently, U.S. Immigration and 
Customs Enforcement arrested eight gang members who illegally crossed the border as 
unaccompanied minors. These so-called innocent children engage in murder, racketeering, rape 
and sex trafficking. Stephen Dinan, Feds nab three Dreamers, 10 UAC in nationwide gang 
operation, Washington Times, May 11, 2017. 

Now this is not the type of litigation I learned by graduating with high honors from 
George Washington University’s law school or as an associate at Cravath, Swaine & Moore, but 
since Francoeur, a graduate of Hofstra University Law, wants to fight in the mud—here we go. 

Facts—not Francoeur’s fake facts 

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) assumes that a plaintiffs allegations 

and reasonable inferences are true, providing that the 

[f] actual allegations must be enough to raise a right to relief above the speculative 
level... on the assumption that all the allegations in the complaint are true (even 
if doubtful in fact), see, e.g., Swierkiewicz v. Sorema N. A., 534 U.S. 506, 508, n. 

1 (2002); Neitzke v. Williams, 490 U.S. 319, 327 (1989) (“Rule 12(b)(6) does not 
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countenance . . . dismissals based on a judge’s disbelief of a complaint’s factual 
allegations”); Scheuer v. Rhodes, 416 U.S. 232, 236 (1974) (a well-pleaded 
complaint may proceed even if it appears “that a recovery is very remote and 
unlikely”). 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-556 (2007). 

Two key allegations by me are that my iCloud was protected by access codes and my 
home computer protected by a firewall. (FAC TIT) 4, 100). Defendants allege that my iCloud was 
not protected, but public; therefore, neither they nor anyone associated with them or their Rupert 
Murdoch client News Corp hacked my iCloud. (Def. Mem. at 13). They remain strangely mute 
about my home computer. 

So whose allegations are speculative? I have practiced as an attorney in New York for 30 
years and at one time was an associate at Cravath, Swaine & Moore. Defendant attorneys 
combined have practiced in New York for 20 years, one as a partner and the other as an associate 
at Levine Sullivan Koch & Schulz (“LSKS”). I swore by signing the First Amended Complaint 
that my iCloud was protected by access codes and not available to the public and that my home 
computer was protected by a firewall and not available to the public. (FAC 4, 100). The 
Defendant lawyers swore in their affidavits (FAC Ex. B & C) that the iCloud was public. They 
made no mention about my home computer. Looks like the allegations over whether my iCloud 
was public are a tie—so whose are considered true on a motion to dismiss? Under American 
law—mine, but under PC law, the Defendants’ because I’m a Trump supporter and have to prove 
my allegations in my pleadings. 

Francoeur advocates that under PC law affidavits submitted to show party opponent 
admissions against Defendants’ interests can actually be used to prove facts that favor their 
interests. Francoeur tries to confuse two fact issues: (1) did Defendants copy the attorney work 
product and other materials from my iCloud or my home computer, and (2) was my iCloud open 
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to the public. Defendants’ affidavits indicate they obtained the attorney work product and other 
materials from my iCloud, but as the FAC U 7 alleges, they may have taken the materials from 
my home computer. Francoeur claims as a defense that because Defendants’ affidavits were 
included as exhibits in the FAC, that everything in them is assumed true and anything contrary in 
the FAC is assumed false. Under New York law, affidavits as a primary source of proof of a 
defense must be ignored since they do not qualify as documentary evidence on a motion to 
dismiss. Siegel, N.Y. Prac. § 259 (5th ed.). Francoeur relies on Weston Funding, LLC v. 
Consorcio G Grupo Dina, S.A. de C. V, 451 F. Supp. 2d 585, 587 (S.D.N.Y. 2006). Weston 
involved an “Indenture” as documentary evidence not affidavits of defendants submitted in an 
action. The same is true for the other inapposite cases Francoeur cites. (Def. Mem. at 12). 

Further, in true “Alice in Wonderland” style, Francoeur claims my “ sole factual support 
for” Defendants hacking my iCloud are their affidavits admitting they accessed the iCloud. (Def. 
Mem. at 2, 13, emphasis by Francoeur). The FAC makes clear that after extensive research the 
only places Defendants could have obtained the attorney work product and other materials were 
from my iCloud or home computer. (FAC 4, 28-32). What Francoeur is really trying to pull 
here is that the FAC must prove rather than allege. A plaintiff must not be put to the test to 
prove his allegations at the pleading stage. See Hickman v. Taylor, 329 U.S. 495, 500-01 (1947). 

Francoeur also accuses me of “conveniently” omitting two exhibits from the FAC: “a 
screenshot of Plaintiffs publicly accessible website as visited by Mr. Schafer on December 30, 
2014 .. . and a screenshot of the publicly accessible Google-cache version of how the website 
appeared on January 3, 2015.” (Def. Mem. at 7 n.5, 14). Here’s the deceit in this trick by 
Francoeur. The FAC at ]f 8 alleges that once the defendants broke into the iCloud “they stripped 
the access codes thereby making it viewable to them and the public at any time.” Without the 
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access codes, the website became public, so of course the defendants were then able to obtain a 
screenshot and a Google-cache version. In that sense, Francoeur actually got a fact right, since it 
admits his clients’ hacking—they hacked in and then stripped the codes to make the iCloud 
public. All the Court has to do is compare Defendants Bolger and Schafer’s party opponent 
admissions as to when they admit but not necessarily first accessed my iCloud to the dates on the 
screenshots. Oh, wait a minute. The first screenshot submitted by Francoeur (Def. Mem. Ex. T, 
Schaffer Aff. Ex. 1) does not have a date, but does state “Tue 9:48 AM.” The second screenshot 
submitted by Francoeur (Def. Mem. Ex. T, Schaffer Aff. Ex. 2) does have a date in the bottom 
right hand corner of every page—January 13, 2015. January 13 th was a Tuesday, which infers 
that the first screenshot was also taken on that day—meaning Schafer lied in his affidavit about 
taking the screenshot on December 30, 2014. (Def. Mem. Ex T f 2). That’s why there is no date 
on the first screenshot as there is on the second screenshot—tricky. Francoeur has no 
unequivocal proof of when the first screenshot was taken, so discovery is needed. 

January 13, 2015, is after Defendants stole the attorney work product because it was 
submitted to the N.Y.S. Court on January 12, 2014. Perhaps they stole the attorney work product 
from my home computer instead—we will never know without discovery. Anyway, at the very 
top of the first page on the second screenshot it states, “It is a snapshot of the page as it appeared 
on Jan 3, 2015 17:30:43 GMT.” So on January 3, 2015, my iCloud was public, but as Francoeur 
admits, Defendants accessed my iCloud on December 30, 2014 (Def. Mem. at 14). Therefore, 
by Francoeur’s own words and submitted exhibits, Defendants accessed my iCloud before any 
screenshots were recorded. That clearly enabled them to strip the access codes and subsequently 
view my iCloud at any time convenient to them—just as the FAC U 8 alleges. Therefore, rather 
than contradicting the FAC allegation, the screenshots directly support my allegation. 
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Exactly when the Defendants first hacked into and therefore stripped the codes from my 
iCloud or breached my home computer firewall may have been revealed if the documents I 
requested in early discovery had been produced. Whether Defendants printed or downloaded the 
materials, the date and time when they did such would have been printed or embedded in those 
documents. If downloaded, one would select the file, right click on it, select “properties” in the 
context menu, then in the pop-up window halfway down it would note when the file was created. 
If printed, Defendants’ printer would list when. Either would indicate when Defendants first 
hacked into my iCloud or home computer or first stole materials from them. 

Francoeur also alleges that evidence of my iCloud being public was that the Columbia 
University Alumni Club website listed its URL. (Def. Mem. at 14). The FAC at ]J 19 states that 
when the link was clicked “page not found” came up. Discovery concerning the Alumni website 
can easily prove this. 

Another Francoeur fake fact is his characterization of the N.Y.S. Court case Hollander v. 
Shepherd, et al., 152656/2014 (N.Y. Sup. Ct. 2014), as merely a defamation case. (Def. Mem. at 
1). The causes of action were injurious falsehood and interference with a prospective economic 
advantage leveled against all four defendants and libel against only one of the defendants, a 
reporter. The attorney work product stolen from my protected iCloud or home computer was 
filed in connection with, as Defendant Bolger swore, my “oral motion for an immediate trial 
pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules” on the issue of 
personal jurisdiction. (FAC Ex. D, ]f 1). It did not deal with the substance of defendant Bolger’s 
motion to dismiss as Francoeur falsely infers. (Def. Mem. at 1). 

Francoeur also prevaricates over my filing of an order to show cause in the N.Y.S. Court 
to require Defendants to withdraw the stolen attorney work product. Francoeur says Justice 
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Peter H. Moulton “refused to sign the order to show cause” (Def. Mem. at 2), which is correct, 
but the Justice also ruled that I could bring a motion by notice—which I did. (PL Mem. Ex. A, 
Moulton’s Order at 3). Francoeur did not note that because his strategy of deception requires 
him to hide important facts. He even tries to represent the Order to Show Cause as fully 
litigating and determining all the issues in this federal proceeding. (Def. Mem. at 2). If that 
were so, Justice Moulton would never have allowed my motion to withdraw by notice. 

Francoeur also falsely claims the notice motion to withdraw had “full briefing” before 
N.Y. Justice Jennifer G. Schecter. As far as oral argument, there was no transcript, and 
Defendants and I disagreed on what was orally argued. Both sides submitted “In Fieu of 
Transcript Statements” on appeal and those statements conflict, which shows a lack of clarity on 
the issues litigated and determined, see Restatement 2d, Judgments, § 27, Comment f. (PI. Mem. 
Ex. B, in lieu of transcripts). Even Defendant Bolger said in her statement that “no issues of fact 
were resolved” and that I “was never allowed to introduce evidence” at the hearing on the motion 
to withdraw the attorney work product. (PI. Mem. Ex. B, Bolger Stmt, at 3). Further, if there 
really was “full briefing,” then why did the N.Y.S. Court issue such a brief decision: “Denied. 
There is no basis for granting the relief sought.” (PI. Mem. Ex. C). 

As for Defendants lying that the stolen attorney work product was a “Media Release,” 
Francoeur argues it “depends on what the definition of ‘is’ is.” Oh, sorry—that’s Bill Clinton. 
For Francoeur “it depends on what the definition of ‘Media Release’ is.” But before we get to 
Francoeur’s PC parsing, he outright lies that Defendants “first” referred to the attorney work 
product as what it was titled “Responses to Media.” Defendant Bolger’s affirmation in 
opposition to my motion for trial on personal jurisdiction (FAC Ex. D at U 2), specifically swears 
that “A true and correct copy of the ‘Media Release’ available at Plaintiffs MR Fegal Fund 


7 



website ... is attached hereto as Exhibit 1.” Bolger did mention the accurate title once in her 

memorandum of law, but then proceeded to label it a media release eight times. (FAC Ex. E at 

pp. 9, 17, 18, 19). If nothing, Bolger knows how to deceive a busy judge. 

So what is a media release, or, before the Internet, a press release? 

A press release, news release, media release, press statement or video release is a 
written or recorded communication directed at members of the news media for the 
purpose of announcing something ostensibly newsworthy. . . . [Pjress releases 
can be anywhere from 300 to 800 words. Wikipedia. 

The attorney work product is over 6,000 words. Bolger and Schafer as lawyers “primarily 

represent[ing] journalists and news organizations in defending lawsuits brought based on their 

news reporting” (Def. Mem. at 4) had to know that the document was not as they called it a 

“Media Release” but rather an attorney work product. After all, it was 17 pages long of 

contingent questions and possible answers. Simply put, they lied and did so intentionally. 

While the 17 page attorney work product was not registered with the Copyright Office, 

other materials on my iCloud and my home computer were registered, and, on infonnation and 

belief, were also reproduced, disturbed or displayed by Defendants. (FAC at ]ff| 21-23). But 

without discovery, there is no way to detennine which registered works Defendants infringed. 

Defendants are using their refusal to disclose in order to argue for dismissal of the Copyright 

action under 17 U.S.C. § 411(a) (infringement action requires registration). Basically, they are 

saying the Court has to dismiss because we will not say what works we took without permission. 

Another chicanery by Francoeur is he bases his objection to the copyright cause of action 

on a Second Circuit “Summary Order.” (Def. Mem. at 3, 6 n.4, 17). Francoeur fails to mention 

that Summary Orders in the Second circuit do not have precedential value. Local Rule 32.1.1, 

Disposition by Summary Order. They are limited to that case and that case alone. Further, the 

facts here are different. For example, that Summary Order only dealt with the submission of 
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copyrighted material in court. Here Defendants distributed registered copyrighted documents 
(FAC 99, 143) to their Australian clients without my permission, which is infringement under 
17 U.S.C. § 501. Those materials were not used in the N.Y.S. Court nor were the megabytes of 
other stolen documents that were not registered under copyright law. 

Francoeur’s hiding of those other documents is the basis for him saying the replevin 
action is duplicative of the copyright action and therefore preempted by it. How can the replevin 
action be preempted by a copyright infringement action when under 17 U.S.C. § 411(a), 
infringement can only be brought for registered works. Megabytes of other documents 
Defendants copied were not registered, so there’s no infringement action for them, but there is a 
replevin action. 

In my April 5, 2017, letter to the Court over Francoeur’s objection to the FAC copyright 
issue, I accused him of trying to intimidate me. Francoeur picked up on “intimidate” and now 
accuses me—a 70 year old attorney living mainly on the pittance of social security—of 
intimidating attorneys who work for “one of the best First Amendment law firms in the country.” 
(Def. Mem. at 3-4). Oh please! But imitation is the sincerest form of flattery—thank you Joe. 

Francoeur makes laudatory remarks about LSKS, which is not a defendant in this action, 
and recites some of Defendant Bolger’s resume. (Def. Mem. at 4). Impressive, but not as 
impressive as that of Richard Nixon who was disbarred in New York or Bill Clinton who was 
suspended from the Bar in Arkansas. 

As for me, well, Francoeur simply did as I warned this Court when he wanted extra 
pages. (PL Letter April 13, 2017, Dkt. 25). True to his and his clients’ modus operandi, they 
raised irrelevant matters in order to engage in their neo-McCarthyite-PC smear tactics. They 
consume space and valuable Court time with their self-righteous, hypocritical and bigoted 
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ideological attacks against me for resorting to the courts to defend my rights under the law. 

They, like most lefties these days (such as Antifa), are marked by a severe strain of intolerance 
toward anyone who does not believe as they do. Especially, if that person worked as a volunteer 
in Donald Trump’s campaign for the presidency—as I did. From the tyrant next door to 
powerful lawyers, those who aim to exploit, control and silence others predictably turn to 
personal attacks, lies and deception as Francoeur does throughout his extended memorandum. 

Francoeur continues his habitual fake facts in describing the N.Y.S. Court case. It was 
against a Rupert Murdoch newspaper published mainly on the Internet by Murdoch’s corporation 
and a different newspaper also published mainly on the Internet by another multi-billion 
corporation. The University of South Australia offered for registration eight courses as part of a 
Males Studies Program—the first ever in higher education anywhere in the world. The courses 
were created by various professors in America and Australia. I was slated to teach a three-week 
section titled “Men and the Faw” for one of the courses. Six of the eight courses were canceled, 
however, due to the fake news reporting of the two Internet newspapers. Therefore, I sued for 
injurious falsehood and interference with an economic advantage against the Internet newspapers 
and two reporters. One of the two reporters was also sued for libel. 

The case started before Justice Milton Tingling with a November 14, 2014, hearing. In 
sum and substance, Defendant Bolger argued that the Murdoch corporation and the other 
company did not have sufficient contacts with New York State for the court to have personal 
jurisdiction over them. Justice Tingling responded that is a “fact question.” To which I made a 
standing motion for a trial on personal jurisdiction to detennine the facts because the usual 
discovery procedures would not prevent Bolger’s clients from continuing to perjure themselves 
on the facts concerning personal jurisdiction with suborning assistance from her. Justice 
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Tingling granted my request to make the motion and scheduled the submission of papers on 
whether a trial on the issue of personal jurisdiction should be held. 

Facing a Justice who considered that Defendant Bolger’s arguments on personal 
jurisdiction raised issues of fact clearly threatened Bolger’s hope for a quick dismissal. So the 
Defendants needed something from which to spin fake facts to turn the Justice against me, as 
Francoeur tries here. Defendants therefore hacked into my iCloud or home computer and took 
the attorney work product and lots of other materials. The spin of falsity that Defendant Bolger 
applied to the attorney work product was that it was a “Media Release”—meaning I had 
volitionally made it public to the press. Bolger swore under penalty of perjury that it was a 
“Media Release” in her affirmation in opposition to my standing motion for trial on personal 
jurisdiction (FAC Ex. D at 2) and eight (8) times in her memorandum of law in opposition 
(FAC Ex. E at pp. 9, 17, 18, 19). Even Francoeur admits that Defendant Bolger repeatedly 
called the attorney work product a “Media Release.” (Def. Mem. at 6). 

Then the case was transferred to Justice Peter Moulton who ended up with my request for 
an Order to Show Cause. Obviously, I wanted the confidential attorney work product withdrawn 
as soon as possible to mitigate the hann Defendant Bolger was out to cause my practice. Justice 
Moulton denied my request but ordered that I could make a motion by notice, which I did. (PI. 
Mem. Ex. A at 3). I submitted an affidavit and reply, Defendants submitted two affidavits and a 
memorandum of law in opposition. The motion by notice accused Defendants of violating my 
right to privacy; unauthorized use of a computer, N.Y. Penal Code § 156.05; computer trespass, 
N.Y. Penal Code § 156.10; unlawful duplication of computer related material, N.Y. Penal Code § 
156.30; computer tampering, N.Y. Penal Code § 156.20; violating 18 ET.S.C. § 1030(a)(2)(C); 
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and for Bolger committing perjury in swearing that the attorney work product was actually a 
“Media Release.” 

Then something strange happened—the case was transferred again, this time to a new 
acting Justice, Jennifer Schecter. There was one hearing before Justice Schecter on May 27, 
2015, which involved Defendant Bolger’s motion to dismiss, my motion for a trial on personal 
jurisdiction, and my motion for withdrawal from the record the attorney work product. 

Defendant Bolger, relying on the hacked attorney work product, essentially argued that because I 
was not an anointed Feminist, the Court should rule that it did not have personal jurisdiction over 
her clients. To which Justice Schecter remarked—it depends on how you define Feminism. 

On my request that the hacked attorney work product be withdrawn, Justice Schecter 
asked whether I had any evidence of hacking to which I responded there had been no discovery, 
and added, “You’ve read the document, ask yourself what man in this day and age would make 
such public?” The logic in this question was that a white, heterosexual male lawyer in this day 
and age would never make public that attorney work product. It would not only violate the 
Professional Codes of Conduct, but given the vehement hatred that PCers hold for anyone who 
dares disagree with their cult-like ideology, he would open himself to “Nancy Pelosi” type 
outrage and demonization in an effort to destroy him. That was the totality of the hearing on my 
motion to withdraw the hacked attorney work product. 

As for my papers, besides swearing that my iCloud was protected by access codes, I 
argued that Defendant Bolger’s first motion to dismiss the N.Y.S. Court case on August 29, 2014 
made clear that her team was trolling the Internet for information on my business because her 
papers had included various exhibits from the Internet. Defendants Bolger and Schafer say they 
found the attorney work product between December 30, 2014, and January 12, 2015. (FAC Ex. 
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B & C). If my iCloud was open to the public, why didn’t Defendants find the attorney work 
product sooner? If my iCloud was open to the public, coupled with my knowing Defendants 
were scouring the Internet for any politically incorrect statements by me, why didn’t I protect it 
with access codes? In response, Bolger simply disparaged me and whined they didn’t do it. 

Francoeur’s duplicitous strategy in litigation is made clear in Def. Mem. at 6 n.4. First, 
he idiotically assumes that a particular right can be violated by lawyers such as him only once. 
I’m sure Francoeur has had dozens of cases in which he lies, dissembles and prevaricates about 
the opposing party in order to scare them into giving up or bias the court against them. In his 
disingenuous footnote, he says that in another case involving me, an opposing “lawyer noted that 
[certain] articles ‘ appeared on the internet .’” (Emphasis added). In truth, the opposing lawyer 
actually said, “it is my understanding ‘these’ articles appeared on the internet.” Hollander v. 
Copacabana Nightclub, et al.. No. 07-cv-5873, Dkt. 24 at 4 (emphasis added). That’s a big 
difference than stating flat out they appeared on the internet. That’s not the only Francoeur trick 
here. He does not cite the page number for the opposing lawyer’s quote. Why—because the 
document on the court’s website is not searchable; therefore, a busy clerk is unlikely to look it up 
and will accept Francoeur’s intentionally false characterization. 

Francoeur faults my filing this action “less than a month” after the Court of Appeals 
decided not to allow an appeal of the N.Y.S. Court case. It should not have come as a surprise, 
since I had informed a lawyer at LSKS that I would handle the theft of my documents when the 
N.Y.S Court case was over. 

The FAC was filed on March 24, 2017, as a matter of course under Fed. R. Civ. P. 15 
(a)(1)(B), since Defendants had not yet filed their motion to dismiss. The FAC added a 
copyright infringement action over the registered documents stolen by Defendants, a N.Y.S. 
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replevin action, and requested this Court refer Defendants Bolger and Schafer to the Disciplinary 
Committee for the Appellate Division First Department for violating N.Y. Professional 
Misconduct Rule 4.1. The FAC seeks economic damages for the harm to my business in the 
amount of $500,000. Under civil RICO, a trebling of those damages to $1.5 million and punitive 
damages under the trespass to chattel and injurious falsehood actions in the amount of $2 
million. After all, we are talking about the intentionally near complete destruction of my law and 
consulting business. 

The FAC also requests that all the copies and downloads of materials from my iCloud or 
home computer and in the possession and control of Defendants be turned over to me, that 
Defendants be prohibited from making public any materials, Defendants provide the names of 
anyone involved in the theft and anyone possessing or in control of copies of such materials. 

As far as the facts go, Francoeur is clearly trying to create an alternate reality to support 
his disingenuous arguments. He never refers to all the materials that the defendants stole from 
my iCloud or my home computer—actually, they probably downloaded everything, but they 
refuse to say. He only refers to one, calling it “a document” in the N.Y.S. Court case. The lie 
here is that the document was an attorney work product—big difference. 

Arguments 

I. The undiscovered country 

There is a looming unknown in this case. The extent of the materials Defendants stole by 
copying or downloading from my iCloud or home computer. This Court has denied my request 
to explore that unknown—an unknown that Francoeur and Defendants know very well. 
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Francoeur and Defendants want very badly to keep me and the Court in the dark 

concerning what they misappropriated from my computers concerning my law practice and 

personal life. Under N.Y. Penal Code § 156.35, the following is a class E felony: 

A person is guilty of criminal possession of computer related material when 
having no right to do so, he knowingly possesses, in any form, any copy, 
reproduction or duplicate of any computer data or computer program which was 
copied, reproduced or duplicated in violation of section 156.30 [duplicates 
computer material without right to do so] . . . with intent to benefit himself or a 
person other than an owner thereof. 

Under N.Y. Penal Code § 165.50, the following is a class D felony: 

A person is guilty of criminal possession of stolen property in the third degree 
when he knowingly possesses stolen property, with intent to benefit himself or a 
person other than an owner thereof or to impede the recovery by an owner 
thereof, and when the value of the property exceeds three thousand dollars. 

Defendants’ fear that what they took without authorization would be exposed is 

illustrated by the threatening letter Francoeur sent me. (PI. Mem. Ex. D). His letter of May 9, 

2017, was sent in response to my request that the Court resolve the early discovery dispute and 

allow me to find out exactly what the Defendants copied or downloaded. Francoeur’s letter was 

not sent to the Court—just to me, since it was I he was trying to intimidate. Never before had I 

seen such a blatant attempt by a lawyer to intimidate another. Francoeur tried to coerce me into 

withdrawing my request by starting off with, “We are writing to demand that you immediately 

withdraw your Letter Motion to the Court dated May 8, 2017 (Dkt. 27).” Near the letter’s end, 

he bullied, “We therefore demand that you immediately withdraw you Letter Motion. If you fail 

to do so, we reserve the right to seek all appropriate relief from the Court.” Francoeur and his 

clients are clearly scared of something. 

Francoeur’s threatening letter by using “we” infers that Defendants and he have access to 
what was stolen from my iCloud or home computer. His words clearly verbalize the threat that 
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he and they are willing to use that infonnation in this Court to make their prevaricating and 
dissembling smears public and hopefully win this case. That makes Francoeur’s words 
menacing, intimidating and bullying. The message is simple—unless I do what he says in this 
case, he will use the confidential information from my iCloud or home computer to depict me as 
a demon out of the TV show “Supernatural.” Francoeur and Defendants have essentially 
engaged in coercion in the second degree, N.Y. Penal Law § 135.60(5), by threatening to expose 
secrets or publicize asserted facts, whether true or false, tending to subject my business to hatred, 
contempt or ridicule—a class A misdemeanor. Francoeur, of course, plays the innocent 
Pollyanna by feigning ignorance in his May 11, 2017, letter (Dkt. 30) to the Court. Based on that 
letter, the Court decided to deny me access to my property that was taken without my consent. 

As alleged in the FAC ]fl[ 21-23, 26, the Defendants copied, downloaded or reproduced 
much of or all of my iCloud or the materials on my home computer. That is millions of bytes of 
information. The sheer magnitude of their intentional efforts to amass so much information 
infers a malicious intent to destroy my business. My iCloud and home computer contained 
privileged and confidential matters related to my law practice and personal life, which places 
Defendants, and now Francoeur, in a unique position of power over the survival of my practice. 
All they need do in typical neo-McCarthyite-PC fashion is release selective infonnation out of 
context with false or dissembling interpretations, and I’m back to driving a taxi. (FAC U 24). 

Yet, I am not allowed to step into this undiscovered country to defend myself, and with this 
Court’s possible dismissal of my case (Francoeur has had his way so far), I will never know what 
they stole until they start leaking it to their friends in the Pravda Correct press. 

Unfair is an understatement. They blatantly violated the law but because they are PC, 
they may get away with it. It’s as though I’m a millennial accused of sexual harassment on a 
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college campus without any right to present evidence in my defense. Here, I have no right to 
present evidence in the fonn of exhibits that Defendants infringed my copyrighted, registered, 
unpublished works by reproducing, distributing or displaying them without my permission. As I 
told Francoeur in my May 3, 2017, letter (Pi. Mem. Ex. E), “Clearly your clients’ original 
reproduction of those documents without authorization is evidence reasonably calculated to 
support my allegations of copyright infringement.” Defendants, however, will ask for hundreds 
of thousands of dollars in attorney fees and costs because the attorney work product that 
everyone knows they reproduced, distributed and displayed was not registered with the U.S. 
Copyright Office. They, however, adamantly refuse to say whether in accessing my iCloud or 
home computer, they also took registered copyrighted materials, other attorney work products or 
attorney client communications. Because, if they did, no court would grant them attorney fees 
and costs or put up with such Russian-type conduct. So the full extent of defendants’ nefarious 
activities, and therefore the harm they have caused and are in an imminent position to cause as a 
result of invading my law practice and personal life are not fully known. 

Francoeur and Defendants are clearly gloating over their discovery victory. It keeps 
hidden all that they misappropriated from my iCloud or home computer. They now have a 
betting chance to get away with their crimes, such as violations of N.Y. Penal Codes §§ 
135.60(5), 156.05, 156.10, 156.30, 156.35, and 165.50. They have violated and flaunted the law 
and received nothing but protection so far. This Court, which denied my request for discovery, 
is unlikely to ever allow such for it would have to deny Defendants’ motion to dismiss, and the 
Second Circuit is notoriously left leaning, so the only possible shot is the U.S. Supreme Court— 
depending on what happens this summer. 
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Such a “Hail Mary” may work. Under Fed. P. Civ. R. 12(b)(6), the plausibility standard 

requires “a complaint with enough factual matter (taken as true) to suggest that” the elements of 

the cause of action are satisfied. Arista Records LLC v. Doe, 604 F.3d 110, 120 (2d Cir. 2010) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007)). This standard “is not akin to a 

‘probability requirement,’ but it asks for more than a sheer possibility that a defendant has acted 

unlawfully.” Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949 (2009) (quoting Twombly, 550 U.S. at 

545). But, the plausibility standard “does not prevent a plaintiff from pleading facts alleged 

upon infonnation and belief where the facts are peculiarly within the possession and control of 

the defendant. . . .” Arista Records LLC, 604 F.3d at 120 (citing see, e.g., Boykin v. KeyCorp, 

521 F.3d 202, 215 (2d Cir.2008)). As Francoeur and Defendants made clear in avoiding 

discovery, the full extent of what was stolen from my iCloud or home computer is “peculiarly 

within the possession and control of the defendants].” 

Besides the FAC at 21-23, 26, alleging that Defendants took most if not all of the 

materials on my iCloud or home computer, neither Francoeur nor the Defendants have ever 

denied taking documents in addition to the attorney work product. Actually, in their responses to 

my early discovery request for those documents—and only for those documents, they basically 

admitted they had them. Francoeur’s coercion letter of May 9, 2017, (PI. Mem. Ex. D) states: 

If after you withdraw your Letter Motion, you continue to seek discovery from 
my clients pursuant to your May 3, 2017 letter [PI. Mem. Ex. E, only requested 
copies of documents other than the attorney work product], then we invite you to 
conduct a meet-and-confer with [Francoeur] .... If we are unable to come to a 
resolution of those matters following such a meet-and-confer, then we will work 
with you in good faith at the time to submit a joint letter to the Court pursuant to 
Judge Broderick’s Rule. 

Francoeur did not make this offer just to chat. If his clients did not have the documents, he 
would not have bother suggesting a meet-and-confer. 
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Further, in Francoeur’s May 8, 2017, letter (PL Mem. Ex. F) in response to my May 3, 
2017, discovery request, he objected because I had not specified “a reasonable time, place, and 
manner for the inspection” of those documents according to Fed. R. Civ. P. 34(b)(1)(B). To 
which he added, that I should telephone him to have “a good faith discussion regarding these 
matters . . . .” By his own words, Francoeur was willing to have a discussion about when and 
where I would be able to inspect all the documents, other than the attorney work product, that 
Defendants had taken, providing it gave Defendants 30 days to respond, as he argued in his May 
11, 2017, letter to the Court (PI. Mem. Ex. G, Dkt. 30). If Defendants were willing to spend the 
time, energy and effort in discussing discovery of other documents, not the work product, they 
possessed or controlled but wanted time to put the copies together—it clearly shows that when 
they accessed by iCloud or home computer, they copied more than the attorney work product. 

Francoeur clearly wants to avoid any discovery by having this case dismissed that he 
actually tries to convince the Court that I am alleging Russians hacked into my iCloud or home 
computer. (Def. Mem. at 15). If any lie by Francoeur destroys his credibility it is that. The 
FAC | 141 describes Francoeur’s clients as “Russian-like criminals,” not that some unknown 
Russians hacked my iCloud or home computer. 

II. The plausibility standard for a Fed. R. Civ. P. 12(b)(6) motion to dismiss 

According to the U.S. Supreme Court, the analysis begins with “taking note of the 
elements a plaintiff must plead to state a claim . . .,” Ashcroft v. Iqbal, 129 S.Ct. 1937, 1947 
(2009), then proceeds in two steps: 

1. Identifying the specific allegations in a complaint that are not entitled to the 
presumption of truth. Iqbal, 129 S.Ct. at 1951; Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 
2010). Those are statements that cut and copy the elements of a cause of action; that is, they are 
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conclusory. Twombly, 550 U.S. at 555. The allegations should be more than an unadorned: the- 
defendant-unlawfully-harmed-me accusations. Iqbal, 129 S.Ct. at 1949. Some legal 
conclusions, however, are pennissible when the defendants are given notice of the date, time and 
place of the alleged illegal conduct. Iqbal v. Hasty, 490 F.3d 143, 156 (2d Cir. 2007), rev’d sub 
nom. on other grounds, Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009). 

2. Next, the analysis considers the remaining factual allegations in a complaint as true 
and detennines if they plausibly—not probably but more than possibly— infer that the defendant 
is liable for the misconduct alleged. Twombly, 550 U.S. at 556; Hayden v. Paterson, 594 F.3d at 
161. In doing so, the courts “draw[] all inferences in favor of the plaintiff,” In re DDAVP Direct 
Purchaser Antitrust Litig., 585 F.3d 677, 692 (2d Cir. 2009), and a complaint cannot be 
dismissed based on a judge’s disbelief of the factual allegations even if it strikes a judge that 
actual proof is improbable. Twombly, 550 U.S. at 556. 

Francoeur has failed miserably in satisfying this two-step process for each of the 
following causes of actions. 

A. Defendants violated the Computer Fraud and Abuse Act of 1986. 

The elements for a civil action under the Computer Fraud and Abuse Act (“CFAA”), 18 
U.S.C. § 1030(a)(2)(C), are accessing without authorization a computer, used in interstate or 
foreign commerce, obtaining infonnation there from, and causing loss. The only elements that 
Francoeur asserts were not plausibly alleged are that Defendants did not have authorization to 
access my iCloud or home computer and I suffered no loss. 

Defendants swear they had authorization because the iCloud was public—they tellingly 
make no mention about my home computer. (FAC Ex. B & C). I, however, swear that both my 
iCloud and home computer were not publicly available. (FAC ]fl| 4, 100). So it’s a tossup over 
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the iCloud and Francoeur loses because it is not Defendants’ allegations that are assumed true 
but mine. Yet Francoeur reverts to the lame argument that because Defendants Bolger and 
Schafer admit accessing the iCloud that the remainder of their affidavits must be true. (Supra pp. 
3-4). That’s as dumb as saying that because the Washington Post might have printed one 
sentence in an article that was true, the rest of the article was also true. 

As for my home computer, Francoeur does not even challenge that allegation, other than 
to make the conclusory allegation that it is speculative. (Def. Mem. at 15). The only places the 
attorney work product and other materials existed from which they could have been acquired via 
the Internet were my iCloud and home computer. Both were protected; therefore, Defendants 
hacked one or the other or both. The FAC at 4, 21, 22, 30, 31, 57, 58, 65, 100-104, 
specifically alleges Defendants broke into my iCloud or home computer. 

The only way to resolve this factual dispute is through discovery. One avenue is that 
Defendants Bolger and Schafer’s Internet Service Provider (“ISP”) will have tracked their 
Internet Protocol (“IP”), or computer address, when they used the Internet. Their ISP logs will 
show when Bolger and Schafer contacted my iCloud or home computer and how many times. If 
they lied as to when they contacted my iCloud or home computer, then they probably lied as to 
their hacking. 

The FAC does not allege violation of 18 U.S.C. § 1030(a)(5)(B), which is what 
Francoeur quotes as requiring that unauthorized access “recklessly causes damage .” (Def. Mem. 
at 19, Francoeur’s emphasis). The sleight of hand here is Francoeur falsely claiming that I 
alleged “damage” rather than loss. The statute has specific and different meanings for both, 
which Francoeur conveniently fails to mention. Under 18 U.S.C. § 1030(e)(8), “the term 
‘damage’ means any impairment to the integrity or availability of data, a program, a system, or 


21 



information.” Copying data does not equal damage, E-Commerce & Internet Law § 44.08(1), 
which is why Francoeur alleges that I am claiming “damage” rather than loss. Under 18 U.S.C. 

§ 1030(e)(l 1), “the term ‘loss’ means any reasonable cost to any victim, including the cost of 
responding to an offense, conducting a damage assessment, and restoring the data, program, 
system, or information to its condition prior to the offense, and any revenue lost, cost incurred, or 
other consequential damages incurred because of interruption of service.” Loss includes time 
and expenses in analyzing, investigating, assessing security of a computer, modifying computers 
to prevent further unauthorized access, and otherwise responding to the intrusion, e.g., A. V. v. 
iParadigms, LLC, 562 F.3d 630, 646 (4th Cir. 2009); Facebook, Inc. v. Power Ventures, Inc., 

844 F.3d 1058, 1066 (9th Cir. 2016) (plaintiff spent hours analyzing, investigating, and 
responding to defendant’s actions). That’s what the FAC alleges at fflf 28-33, 141-143. 

So the real allegations—not Francoeur’s fake allegations—are that Defendants’ theft of 
data from my iCloud or home computer caused me losses over a one year period of $5,000 or 
more as required by 18 U.S.C. 1030(g). 

B. Defendants violated civil RICO. 

Francoeur advocates immunity for Defendants Bolger and Schafer from RICO because 
they are lawyers involved in litigation. Courts, however, disagree. In Feld Entertainment Inc. v. 
American Society for the Prevention of Cruelty to Animals, 873 F.Supp.2d 288, 318-319 (D.D.C. 
2012), the court refused to dismiss the RICO case based on attorney misconduct. In Handeem v. 
Lemaire, 112 F.3d 1339, 1349 (8th Cir. 1997), the court stated that “An attorney’s license is not 
an invitation to engage in racketeering, and a lawyer no less than anyone else is bound by 
generally applicable legislative enactments. Neither Reves v. Ernst & Young, 507 U.S. 170 
(1993), nor RICO itself exempts professionals . . . from the law’s proscriptions, and the fact that 
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a defendant has the good fortune to possess the title ‘attorney at law’ is, standing alone, 

completely irrelevant to the analysis dictated by the Supreme Court [in Reves ].” In Hall Am. Ctr. 

Assocs. Ltd. P’ship v. Dick, 726 F.Supp. 1083, 1093-97 (E.D.Mich.1989), the court found that 

lawsuits can be a component of a predicate act. 

Defendants committed the RICO predicate act of wire fraud. 

The courts interpret the mail and wire fraud statutes broadly. In U.S. v. Paccione, 751 F. 

Supp. 368, 372 (S.D.N.Y. 1990), aff’d, 949 F.2d 1183 (2d Cir. 1991), defendants were liable for 

mail fraud stemming from fraudulent statements given to the N.Y.S. Department of 

Environmental Conservation in order to obtain a permit to transport medical waste. Here, as part 

of an extensive scheme to destroy my business and advocacy for men’s rights, Defendants 

provided not just the N.Y.S. Court but the public at large fraudulent statements that the 

privileged attorney work product was a press release issued by me. The elements of mail and 

wire fraud are construed in pari materia, except for the interstate requirement. U.S. v. Tarnopol, 

561 F.2d 466, 475 (3d Cir.1977), abrog. other grounds, Griffin v. U.S., 502 U.S. 461 (1991). 

Francoeur relies on malicious prosecution and abuse of process cases to assert that 

litigation activities can never form the basis for the RICO predicate act of wire fraud. True to his 

litigation trickery, he fails to cite to cases that have found that alleged mail and wire fraud 

violations in such cases can be RICO predicate acts when there is more than just allegations of 

malicious prosecution or abuse of process. U.S. v. Eisen, 974 F.2d 246, 254 (2d Cir. 1992), 

involved mail fraud violations arising out of a scheme by a law firm to deprive civil defendants 

and their liability insurers of money through perjury. The Second Circuit noted: 

[Tjhere is some tension between the congressional decision to include federal 
mail [wire] fraud as a predicate offense and to exclude perjury, whether in 
violation of federal or state law. . . . [However, where] a fraudulent scheme falls 
within the scope of the federal mail [wire] fraud statute and the other elements of 
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RICO are established, use of the mail [wire] fraud offense as a RICO predicate act 
cannot be suspended simply because perjury is part of the means for perpetrating 
the fraud. We do not doubt that where a series of related state court perjuries 
occurs, it will often be possible to allege and prove both a scheme to defraud 
within the meaning of the mail [wire] fraud statute as well as the elements of a 
RICO violation. 

In Lemelson v. Wang Laboratories Inc., 874 F.Supp. 430, 434 (D.Mass. 1994), mail and wire 
fraud violations involving extortion and fraudulently obtaining patents through a pattern of 
litigation were RICO predicate acts. In Hall American Center Assoc. L.P. v. Dick, 726 F.Supp. 
1083, 1097 (E.D.Mich. 1989), allegations that defendants engaged in filing fraudulent litigation 
as part of a larger scheme were sufficient to be considered RICO predicate acts. 

The RICO scheme in this action is extensive. FAC ]J]J 46-54. Defendant Bolger used 
perjury—nine times—to depict my attorney work product as a “Media Release”; thereby, 
disparaging my legal and consulting services as inept because they not only made confidential 
and privilege information public but actually released such to the press. Defendants Bolger and 
Schafer communicated the fraud over the wire three times to the N. Y. Supreme WebCivil site. 
They also communicated the attorney work product and their misrepresentations about it over the 
wires to their clients in furtherance of their scheme. Wire fraud need only be in furtherance of a 
scheme, since “it is sufficient... to be ‘incident to an essential part of the scheme ... or a step in 
the plot’.” Schmuckv. U.S., 489 U.S. 705, 710-711 (1989) (citations omitted). 

Defendant Bolger’s scheme was to negatively impact my business and deter clients by 
falsely depicting my practice as unable to protect privileged and confidential data. Additionally, 
Defendants made the false representation as a step in their plot to deceive the N.Y. S. Court into 
ruling in their favor and to intimidate me into giving up my action. In making the attorney work 
product public, defendants were also telling me that they will continue to publicize materials 
from my iCloud, or home computer, through their Murdoch client’s Internet news sites and 
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continue to deceive the public concerning those materials so as to destroy my livelihood and my 
role as a men’s rights advocate. 

If such criminal conduct as that of Defendants Bolger and Schafer cannot be reached by 
wire fraud, then in this Internet age, any attorney can make up any outrageous lie, communicate 
it to his clients over the wires for their approval, and not only win an action, hammer an 
opponent into submission but also destroy an opponent’s business by broadcasting such a lie 
over a publicly available court website. FAC ]f 56. 

Defendants committed the RICO predicate act of robbery . 

The predicate act of robbery under RICO, 18 U.S.C. § 1961(A), is “included by generic 
description,” David Smith, Civil RICO , f 2.02(1), p. 2-4 to 6, which means a court can rely on 
other state offenses that are not specifically labeled robbery, id. The appeals court in U.S. v. 
Forsythe, 560 F.2d 1127, 1137 (3rd Cir. 1977), which incorporated the Supreme Court’s holding 
in U.S. v. Nardello, 393 U.S. 286, 295 (1969), detennined that RICO’s legislative history, H.R. 
Rep. No. 1549, 91st Cong., 2d sess. 56 (1970), showed that the predicate act “inquiry is not the 
manner in which States classify their criminal prohibitions but whether the particular state 
involved prohibits the . . . activity.” (Quoting Nardello at 295). N.Y. Penal Code § 156.30 
prohibits theft of computer related material. It is a Class E felony—punishable by more than one 
year; therefore, it satisfies 18 U.S.C.A. § 1961(A). See FAC fflj 61-62. Even Francoeur admits 
his clients engaged in robbery when he refers to it as “looting].” (Def. Mem. at 24). 

Defendants’ predicate acts are open-ended . 

Contrary to Francoeur’s pathological deceptions (Def. Mem. at 24), the FAC alleges that 
Defendants will continue, as the record in the N.Y.S. Court makes clear, trying to loot any “ new 
information stored ” on my iCloud or home computer. FAC 75 (emphasis added). Further, the 
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FAC at ]j]{ 24 & 143 alleges that Defendants will use the infonnation already looted in any way 
possible to destroy my business and my men’s rights advocacy. Additionally, the FAC does not 
allege RICO conspiracy, nor does it cite LSKS as a defendant or co-conspirator. LSKS is the 
enterprise, but it is Defendants who violated 18 U.S.C. § 1962(c). FAC 36-40, 77-88. 

C. Defendants infringed my registered copyrighted works. 

While the attorney work product stolen by Defendants was not registered with the U.S. 
Copyright Office, other materials on my iCloud and my home computer were registered. But 
without discovery, there is no way to detennine which works they infringed. Francoeur is using 
Defendants’ refusal to disclose in order to argue for dismissal of the copyright action under 17 
U.S.C. § 411(a) (infringement action requires registration). Basically, he is saying the Court has 
to dismiss because his clients will not tell the Court which registered copyrighted works they 
infringed by reproducing, distributing or displaying them without my permission. 

Okay, since the PC elitist Francoeur is allowed to keep us in the dark, I have filed a 
copyright application for Schafer’s screenshots (Def. Mem. Ex. T, Schafer Ex. 1 & 2) with the 
U.S. Copyright Office. (PI. Mem. Ex. H). A copyright infringement action may be maintained 
even when registration is made after the filing of the complaint. Frankel v. Stein & Day, Inc ., 
470 F. Supp. 209, 212 n.2 (S.D.N.Y. 1979), affd, 646 F.2d 560 (2d Cir. 1980). In Demetriades 
v. Kaufmann, 680 F.Supp. 658, 661 (S.D.N.Y. 1988), the Court decided that the cure to an action 
in which copyright certificates had not yet issued was to amend the complaint when the 
certificates were received. Therefore, I request that this case be set aside until the certificate of 
registration is issued and then be permitted to amend the FAC with that certificate. 

The Copyright Act of 1976, 17 U.S.C. § 101 etseq., gives copyright owners protection 
from unauthorized reproduction, distribution and displaying of their works. U.S. Copyright 


26 



Office, Circular 1, p. 1. Protection under the Act begins from the time the work is created in 
fixed form. Id. at 2. Information stored on the Internet for longer than a transitory period is in 
fixed form. Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121, 129-130 (2d Cir. 
2008) (“the definition of‘fixed’ imposes both an embodiment requirement and a duration 
requirement”). 

By reproducing my registered works from my iCloud or home computer without my 
pennission, Defendants violated 17 U.S.C. § 501(a). By distributing those reproductions to their 
Australian clients without my permission, Defendants again violated 17 U.S.C. § 501(a). Both 
violations entitle me to statutory damages under § 504(c). These infringed registered materials 
were not used in the N.Y.S. Court, so there is not even a glimmer of a fair use argument. 

Francoeur’s fair-use objection concerns only the attorney work product and relies on a 
Second Circuit “Summary Order.” 1 Francoeur’s deception here is his intentional failure to 
mention it was a Summary Order. Summary Orders do not have precedential value. Second 
Circuit Local Rule 32.1.1. Such orders are limited to that case and that case alone. 

So desperate is Francoeur to eliminate the copyright action, that he even tried to 
intimidate me into dropping it with the threat of paying his exorbitant attorney fees and costs 
under 17 U.S.C. § 505. (PI. Mem. Ex. D, Francoeur threatening letter). Francoeur’s huffing, 
puffing, bullying and desperation infers that his clients not only absconded with the attorney 
work product but other documents of mine—both registered and unregistered. 

D. Defendants committed the tort of trespass to chattel. 

The New York tort of trespass to chattel consists of intentionally using or intermeddling 
with a chattel in another’s possession. Hecht v. Components Inti, Inc., 22 Misc.3d 360, 369 

1 He makes no such objection to the infringed registered works—as he cannot. 
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(Nassau Cnty. Sup. Ct. 2008) (citing Restatement 2d Torts § 217). Computer data is property for 
the purposes of litigation. People v. Versaggi, 83 N.Y.2d 123, 128 (1994). Francoeur admits that 
the chattel which was intermeddled with included not only the attorney work product but “other 
unspecified digital information” in my iCloud or home computer. (Def. Mem. at 28). Of course, 
it is “unspecified” because only he and Defendants know but are refusing to say exactly what 
they intermeddled with. 

Trespass intent means Defendants knew their actions would interfere with my possessory 
rights in my computer data. Defendant Bolger clearly knew I had a home computer connected to 
the Internet because we communicated by email. She and Defendant Schafer also knew of the 
existence of my iCloud. (FAC Ex. F at 5) (illustrating how they found the iCloud address). As 
alleged, they also knew the home computer and iCloud were protected from public scrutiny, 

FAC at TJT1 98, 100, 101. On information and belief, they concluded that both contained 
privileged and confidential digital information that could be used to demonize me in the N.Y.S. 
Court case as well as injure my business and disparage the services and products it offered. FAC 
IT 98. 

Interference with infonnation stored on a computer gives rise to trespass to chattel if the 
condition, quality or value of the data is diminished as a result of defendants’ duplication. Twin 
Sec., Inc. v. Advocate & Lichtenstein, LLP , 113 A.D.3d 565, 565-66 (1 st Dept. 2014); see 
Restatement 2d Torts § 218, Comment e. Here, Defendants’ interference is actionable because 
the interference hindered my use of the attorney work product for its own purposes. Having 
opposing lawyers copying it and making it public destroyed its value of confidentiality. CPLR 
3101(c) recognizes the sanctity of the lawyer’s mental impressions and strategic analyses, 3 A 
Weinstein, N.Y. Civil Prac. ]j 3101.42, which is why attorney work products are not legally 
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discoverable. Defendants’ theft and publication of the attorney work product destroyed its 
sanctity, confidentiality and, therefore, its value. 

In eBay, Inc. v Bidder’s Edge, Inc., 100 F.Supp. 2d 1058, 1071 (N.D. Cal. 2000), the 
court explained that even if the alleged interference is negligible, the interference deprives the 
property owner to use its property for its own purposes—“[t]he law recognizes no such right to 
use another’s personal property.” Id. And no Francoeur, I’m not saying your clients’ 
interference was negligible. 

In AGT Crunch Acquisition LLC v Bally Total Fitness Corp., 2008 WL 293055 (N.Y. 
Sup. Ct. 2008), the court found interference when defendants copied names and addresses from a 
customer database, which data they then used to solicit business. Here, Defendants copied the 
attorney work product and used it to gain an unfair advantage in the N.Y.S. Court. Defendant 
Bolger relied almost exclusively on the attorney work product in oral argument before Justice 
Schecter on May 27, 2015. FAC f 109. She also used it to send me the message that if I 
persisted in fighting for the rights of men in the courts, she would punish my efforts by 
destroying my business. She would publish out of context and falsely depict more of the stolen 
information. In effect, Defendants were telling my—“resistance is futile, you will be 
assimilated” to our misandry beliefs or your business will be destroyed. FAC f 110. 

Whether the harm from trespass is direct or consequential is immaterial, so long as it is 
caused by the defendant’s act. Prosser & Keeton, Law of Torts § 14 (5th Ed). As to the requisite 
degree of harm in the context of computer databases, “evidence of mere possessory interference 
is sufficient to demonstrate the quantum of harm necessary to establish a claim for trespass to 
chattels.” Register.com, Inc. v Verio, Inc., 126 F. Supp. 2d 238, 250 (S.D.N.Y. 2000), aff’d in 
part and reversed in part on other grounds, 356 F.3d 393 (2d Cir.2004). Defendants interfered 
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with my exclusive right of possession of the attorney work product and all the other materials by 
copying or downloading them from my iCloud or home computer without my authorization. 

E. Replevin requires Defendants to relinquish their copies of my property. 

Replevin is available when the defendants are in possession of certain property to which 

the plaintiff has a superior right of possession. Batsidis v. Batsidis, 9 A.D.3d 342, 343 (2d Dept. 
2004). The New York Legislature has specifically protected computer data as property. People 
v. Versaggi, 83 N.Y.2d 123, 128-129 (1994). As between Defendants and me, it is axiomatic 
that I have the superior right of possession to the copies or downloads of the property from my 
iCloud or home computer that Defendants continue to possess, control and conceal. 

Francoeur wrongly argues that the replevin action is duplicative of the copyright 
infringement action and therefore preempted by it. The replevin action cannot be preempted by 
the copyright infringement action, 17 U.S.C. 411(a), because infringement can only be brought 
for registered works. What about all those other documents Defendants stole that were not 
registered? As Francoeur wrote, “absent a registration, the courts do not have jurisdiction over 
copyright claims.” (Def. Mem. at 16). Francoeur, therefore, concedes, as he must, that replevin 
requires Defendants to turn over all the copies or downloads of the unregistered documents they 
possess or control. There’s no infringement action for them, but there is a replevin action. 

F. Defendants Bolger and Schafer blatantly and repeatedly violated the N.Y. Rule of 
Professional Misconduct 4.1. 

With flaunting hubris and falsehoods, Defendants Bolger and Schafer cast aside the 
sanctity of the protections afforded a lawyer’s mental impressions, views and strategic analyses 
concerning litigation in the attorney work product. 3A Weinstein, N. Y. Civil Prac. ]f 3101.42. 
Not even the most Pravda Correct theories can justify unwarranted inquiries into the files and 
the mental impressions of an attorney. See Hickman v. Taylor, 329 U.S. 495, 510. They 
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misappropriated, then published the attorney work product and tried to cover-up their despicable 
acts by lying that it was a mere “Media Release.” In committing perjury before the N.Y.S. Court 
that the attorney work product was a “Media Release,” they violated Rule 4.1. 

Defendants Bolger and Schafer also violated Rule 4.1 and N.Y. Judiciary Law § 90(4)(e) 
by violating N.Y. Penal Code 156.30: 

A person is guilty of unlawful duplication of computer related material in the first 
degree when having no right to do so, he or she copies, reproduces or duplicates 
in any manner any computer data . . . and thereby intentionally and wrongfully 
deprives or appropriates from an owner thereof an economic value or benefit in 
excess of two thousand five hundred dollars .... 

By stealing the attorney work product and publishing it, the two destroyed its value and harmed 

my business in an amount well over $2,500 and committed a class E felony. 

In addition, they also violated and continue to violate N.Y. Penal Code § 156.35 in which 

their possession of all the misappropriated compute data is a class E felony: 

A person is guilty of criminal possession of computer related material when 
having no right to do so, he knowingly possesses, in any form, any copy, 
reproduction or duplicate of any computer data or computer program which was 
copied, reproduced or duplicated in violation of section 156.30 of this article, with 
intent to benefit himself or a person other than an owner thereof. 

Such amounts to a violation of Rule 4.1 and Judiciary Law § 90(4)(e). 

By retaining materials other than the attorney work product from my iCloud or home 

computer, Defendants are engaging in coercion in the second degree under N.Y. Penal Law § 

135.60(5) because their possession of my personal and business data amounts to a continuing 

threat to expose secrets or publicize asserted facts, whether true or false, tending to subject me 

and my business to hatred, contempt or ridicule. The manifest malevolence of alt-left persons, 

such as Defendant Bolger, toward Trump supporters, such as me, will result in a WikiLeaks type 

publication of much of the material Defendants stole so as to allow their clients, the Murdoch 
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Internet newspaper and its reporter, to spin the data into further harming my law and consulting 
business by disparaging its products and services. FAC Iff 24, 54, 111. Such is also a violation 
of Professional Misconduct Rule 4.1. 

ITT. Were all of the above issues litigated and determined in the N.Y.S. Court motion? 

Just look at all those issues in all those causes of actions. Could the one sentence 
decision in the N.Y.S. Court actually cover them all? Only under PC law—not New York State 
law, which is what controls here for collateral estoppel. 

The key determination for estoppel is whether the identical issues—all the issues raised 
above under Section II—were litigated and necessarily decided in the prior action. Kaufman v. 
Eli Lilly & Co., 65 N.Y.2d 449, 455 (1985). Every issue involved in this federal case—whether 
fact or legal—must have been litigated and disposed of by Justice Schecter’s decision on my 
motion to withdraw the attorney work product. See Zabriskie v. Zoloto, 22 A.D.2d 620, 623 (1 st 
Dep’t 1965). Collateral estoppel applies to issues rather than to whole claims or defenses, 

Siegel, NY. Prac. § 457 (5th ed.), unless the “causes of action are different, not in form only . . . 
but in the rights and interests affected. The estoppel is limited in such circumstances to the 
pointfs] actually determined . . . .” Schuykill Fuel Corp. v. B. & C. Nieberg Realty Corp., 250 
N.Y. 304, 307 (1929) (Cardozo, J). 

Estoppel does not apply when the first decision is a general verdict because such does not 
clarify precisely what the court found on an issue that was actually raised, assuming it was. See 
Manard v. Hardware Mutual Casualty Co., 12 A.D.2d 29, 30 (4th Dept. 1960). The N.Y.S. 
Court issued a bare general verdict on my motion to withdraw the attorney work product: 
“Denied. There is no basis for granting the relief sought.” (PI. Mem. Ex. C). It is, therefore, 
impossible to say what issues were determined—and delusional to conclude that all the issues in 
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all the actions raised here were actually determined. Further, the causes of action alleged here 
include numerous rights and interests not even touched upon in the N.Y.S. Court motion. An 
issue is not actually litigated if, for example, the matter has not been placed in issue by proper 
pleading or proper motion of which the motion to withdraw was neither. See Restatement 2d, 
Judgments § 27 comments d. 

“The party seeking the benefit of collateral estoppel has the burden of demonstrating the 
identity of the issues in the present litigation and the prior determination .. . .” Kaufman v. Eli 
Lilly & Co., 65 N.Y.2d at 456. That means Francoeur had to show that all the issues in Section 
II supra were litigated in the N.Y.S. Court motion and disposed of by its general verdict at which 
he utterly failed. Francoeur tries to shift his burden to me to show his own failure, okay here it 
is. 

The following elements for RICO were not litigated or decided: Defendants’ law firm as 
an Enterprise; wire fraud—the fraud in the N.Y.S. Court motion was falsely representing the 
attorney work product as a “Media Release,” not communicating such over the wires in 
furtherance of Defendants’ RICO scheme; robbery as a predicate act, theft of computer data 
under Penal Code § 156.30 was raised but not litigated, and it is unclear whether it was 
decided—probably not since it is a criminal statute that does not provide for a civil action as 
does RICO; two or more predicate acts made in furtherance of a scheme, such a scheme was 
unnecessary for the N.Y.S. motion’s decision; predicate acts related in time and open to 
repetition so as to constitute a pattern of racketeering activity was unnecessary for the N.Y.S. 
motion’s decision and unclear whether it was considered; Defendants participation in the conduct 
of the Enterprise’s affairs through a pattern of racketeering activity was not an issue in the 
N.Y.S. motion, so never litigated, never detennined and unnecessary for the decision. 
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As for copyright infringement, the N.Y.S. Court does not have subject matter jurisdiction 
over a copyright action, 28 U.S.C. § 1338(a), so it could not have been litigated or determined. 

Trespass requires the interference of my exclusive right of possession in the attorney 
work product and other materials on my iCloud or home computer. The N.Y.S. Court never 
determined whether Defendants’ possessory interference was sufficient to demonstrate the 
quantum of harm necessary to establish a claim for trespass to chattels; Defendants’ intent in 
trespassing to obtain information for their strategy of litigating by personal destruction to help 
win their case and harm my business was never determined by the N.Y.S. Court’s motion 
decision; and punitive damages for trespass was never litigated. 

As for replevin, Defendants continue to retain possession or control of all those other 
materials stolen from my iCloud or home computer—an issue never resolved by the N.Y.S. 
Court’s motion decision. 

In relation to theft of the attorney work product, Defendants breach of the policy behind 
CPLR 3101(c) by improperly using the attorney work product without permission was not 
addressed in the N.Y.S. Court’s motion decision. 

Defendants’ violations of the N.Y. Professional Misconduct Rule 4.1 via perjury was 
never determined, Defendants’ violation of Jud. Law § 90(4)(e) was never determined, 
Defendants coercion in the second degree, N.Y. Penal Law § 135.60(5), by retaining other 
materials from my iCloud or home computer for future use against me was never detennined in 
N.Y.S. Court’s motion decision. 

Finally, the CFAA, 18 U.S.C. § 1030(a)(2)(C), was mentioned once in the papers but 
never argued during the short back and forth in front of Justice Schecter who never even 
mentioned the CFAA in her decision on the motion to withdraw. 
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Francoeur was required to go through each and every issue raised in this federal action to 
show that it was also litigated and determined, and necessarily so, in the motion to withdraw in 
the N.Y.S. Court—he did not, even though he had ample space to do so with his 35 page 
allowance. 

IV. Injury 

As the FAC alleges, my legal and consulting clients have significantly diminished. I am 
now relegated to the lowest level of legal work—document review. Allegations and proof of a 
general loss of sales is sufficient, leaving it to the trier of the facts to determine whether the loss 
is properly to be attributed to the Defendants’ nefarious acts or not. See Lake v. Dye, 232 N.Y. 
209, 213-214 (1921). One long term client who paid an annual retainer of $1,000 a year has 
canceled his legal and business relationship with me as a result of Defendants Bolger and 
Schafer’s appalling conduct. I have incurred expenses in bringing this action, beginning with the 
$400 filing fee, in order to counteract Defendants Bolger and Schafer’s publication and as a 
reasonable effort to minimize damages by showing that Bolger and Schafer falsely depicted the 
attorney work product as a publicly available press release so as to disparage my business 
product and services. 

Conclusion 

To mimic Francoeur’s supremacist lefty egotism, Defendants’ motion to dismiss “must 
be dismissed.” I am glad, however, that he requested memoranda with an extended page length. 

I never would have been able to keep all this to 25 pages—thanks again Joe. 

Dated: June 14, 2017 Respectfully, 

New York, N.Y. s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
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New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-x 

Roy Den Hollander, Civil No. 1:16-cv-9800 (VSB) 

Plaintiff, 

-against- 

Katherine M. Bolger, 

Matthew L. Schafer, and 
Jane Doe(s), 

Defendants. 

-x 

Affirmation of Roy Den Hollander in opposition to defendants’ motion to dismiss 

ROY DEN HOLLANDER, an attorney duly admitted to practice law in the courts of the 
State of New York and the U.S. District Court of the Southern District of New York, affirms the 
following under penalties of perjury: 

1.1 am the plaintiff in this action and representing myself. 

2.1 am fully familiar with the facts and circumstances of this action. 

3. This Affirmation and the accompanying Memorandum of Law is being submitted (1) 
in opposition to defendants’ motion to dismiss the First Amended Complaint under Fed. R. Civ. 
P. 12(b)(6), (2) to request awarding plaintiff costs and attorney’s fees (including those available 
pursuant to 17 U.S.C. § 505), and (3) for granting such other and further relief as this Court 
deems just and proper. 

4. Annexed hereto as Exhibit “A” is a true-and-accurate copy of New York State Justice 
Peter H. Moulton’s Order on plaintiffs request for an order to show cause in Hollander v. 
Shepherd, et al., 152656/2014 (N.Y. Sup. Ct. 2014). 





5. Annexed hereto as Exhibit “B” are true-and-accurate copies of the plaintiffs and 
defendants’ Statements In Lieu of Transcript from Hollander v. Shepherdetal, 152656/2014 
(N.Y. Sup. Ct. 2014). 

6. Annexed hereto as Exhibit “C” is a true-and-accurate copy of New York State Justice 
Jennifer G. Schecter’s Order on plaintiffs motion by notice to withdraw the attorney work 
product stolen and fded by Defendants in Hollander v. Shepherd, et al., 152656/2014 (N.Y. Sup. 
Ct. 2014). 

7. Annexed hereto as Exhibit “D” is a true-and-accurate copy of defense attorney Joseph 
L. Francoeur’s threatening letter in the above captioned action, dated May 9, 2017. 

8. Annexed hereto as Exhibit “E” is a true-and-accurate copy of plaintiffs request for a 
stipulation on early discovery in the above captioned action, dated May 3, 2017. 

9. Annexed hereto as Exhibit “F” is a true-and-accurate copy of defense attorney Joseph 
L. Francoeur’s denial for early discovery in the above captioned action, dated May 8, 2017. 

10. Annexed hereto as Exhibit “G” is a true-and-accurate copy of defense attorney Joseph 
L. Francoeur’s opposition to early discovery in the above captioned action, dated and filed May 
11,2017. 

11. Annexed hereto as Exhibit “H” is a true-and-accurate copy of plaintiffs May 22, 
2017, application to the U.S. Copyright Office for registration of materials that Defendants 
reproduced in two screenshots of one page of plaintiffs iCloud or his home computer in 
Hollander v. Shepherd, et al., 152656/2014 (N.Y. Sup. Ct. 2014), and filed here as defendants’ 
Exhibit T, Schafer Exhibits 1 & 2 (Dkt. 34 # 20). 

WHEREFORE, for the reasons set forth in plaintiffs accompanying Memorandum of 
Law, plaintiff respectfully requests that this Court issue an Order: (1) denying defendants’ motion to 
dismiss the First Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6), (2) awarding plaintiff 
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costs and attorney’s fees (including those available pursuant to 17 U.S.C. § 505), and (3) granting 


such other and further relief as this Court deems just and proper. 


Dated: June 14, 2017 

New York, N.Y. 


Respectfully, 

s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE 


INDEX NO. 152656/2014 
RECEIVED NYSCEF: 01/23/2015 


IFILED: NEW YORK COUNTY CLERK 01/23/2015 12:28 PMl 

NYSCEF DOC. NO. 99 


SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRESENT: Hon. Peter H. Moulton PART 57 


_ Justice 
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MOTION DATE 


V. 



Cross-Motion: 


Yes No 


MOTION SEQ. NO. 
MOTION CAL. NO. 
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Dated: 





New York, New York 

1. Check one: . . □ Case Disposed 

2. Check as Appropriate: . Motion is: □ Granted 1 ^ Denied □ Granted in Par 

3. Check if Appropriate: . .: □ Settle Order □ Submit Order 

□ Do Not Post □ Fiduciary Appointment □ Reference 


tv/^Other, 







PRESENT: HON. 

Justice of the Supreme Court 


Roy Den Hollander, 

Plaintiff, 


At l.A.S. Part of the Supreme Court of 

the State of New York, held in and for the 
County of New York, at the Courthouse 
thereof, 60 Centre Street, New York, N.Y., 

on the day of_ 

2015 



-X 




w 


Index No. 152656/2014 
Justice Tingling 


-against- ORDER TO SHOW CAUSE 

IN CIVIL ACTION 

l ory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNcilage, Education Reporter for The Sydney 
Morning Herald; 

Fairfax Media Publications Pty Ltd., 
d/b/a The Sydney Morning Herald; 


Defendants. 

..X 


Upon reading the affidavit in support by Plaintiff Roy Den Hollander, Esq., sworn to the 
13 th day of January 2015, and the exhibits attached thereto, namely the Affirmation of Attorney 
Katherine M. Bolger and Exhibit 1 to that Affirmation, let the party or attorney in opposition 

show cause at l.A.S. Part_, Room , of this Court, to be held at the Courthouse, 

60 Centre Street, New York, N.Y., on the day of _,2015, at_o'clock 

in the_ noon or as soon as the parties to this proceeding may be heard why an order 

should not be issued requiring that attorney Bolger withdraw Exhibit 1 that was obtained by her 
without authorization from Plaintiff, thanhld^niey^Bolgerturn over to Plaintiff all paper and 
digital copies of Exhibit 1 that are in her possession or control and all that are in the possession 





or control of Defendants, that Bolger identify all the parties involved in obtaining Exhibit 1 so 
that they may be referred to the proper authorities, and such other and further relief as may to the 
court seem just and proper, for the reasons stated in the attached affidavit of Roy Den Hollander. 

Sufficient cause appearing therefore, let personal service of a copy of this order, the 
affidavit in support, and all other papers upon which this order is granted upon the attorneys for 

all parties who have appeared in this action on or before the_day of _, 

2015. be deemed good and sufficient. An affidavit or other proof of service shall be presented to 
this Court on the return date fixed above. 

ENTER 


J.S.C. 



P l 1 
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SUPREME COURT OF THE STATE OF 
NEW YORK COUNTY OF NEW YORK 

-X 

Roy Den Hollander, 

Index No. 152656/2014 

Plaintiff-Appellant 
-against- 

Tory Shepherd, Political Editor of The Advertiser- 
Sunday Mail Messenger; 

Advertiser Newspapers Pty Ltd., d/b/a The Advertiser- 
Sunday Mail Messenger; 

Amy McNeilage, Education Reporter for The Sydney 
Morning Herald; and 

Fairfax Media Publications Pty Ltd., d/b/a The Sydney 
Morning Herald; 

Defendants-Respondents. 

-X 

Statement in lieu of stenographic transcript before Justice Tingling, CPLR 

5525(d) 

1. On November 14, 2014, oral argument occurred before Justice Tingling on 
motion 002, defendants- respondents’ motion to dismiss. 

2. Defendants-respondents’ counsel, Katherine M. Bolger, argued that 
defendants-respondents did not have sufficient contacts with New York State for 
the Court to have personal jurisdiction over them. 

3. Justice Tingling responded that is a “fact question.” 

4. Plaintiff-appellant, Roy Den Hollander, requested that he be permitted to 
make a standing motion for a trial on personal jurisdiction to determine the facts 





because, as he said, the usual discovery procedures would not prevent defendants- 
respondents from continuing to perjure themselves on the facts concerning 
personal jurisdiction with the suborning assistance of their attorney, Bolger. A 
trial was needed in which the Justice could observe the demeanor of the defendants 
in the witness box rather than having their attorney manipulate their responses in 
affidavits or at a deposition so as to avoid the truth. 

5. Justice Tingling granted Den Hollander’s request to make the motion and 
scheduled the submission of papers on whether a trial on the issue of personal 
jurisdiction should be held. Both sides submitted papers. 

Statement in lieu of stenographic transcript before Justice Schecter, CPLR 

5525(d) 

1. The case was subsequently transferred to Justice Moulton and then again to 
Justice Schecter. 

2. On May 27, 2015, oral argument was held on defendants-respondents’ 
motion to dismiss and plaintiff-appellant’s standing motion for trial on the issue of 
personal jurisdiction and plaintiff-appellant’s motion to strike from the record an 
attorney work product document stolen from plaintiff-appellant’s iCloud by 
attorney Bolger’s Rupert Murdock client, Advertiser Newspapers Pty Ltd., or by 
attorney Bolger herself, or by a third party hired by them who hacked into plaintiff- 


appellant’s protected iCloud. 



3. Attorney Bolger, relying on the hacked attorney work product, essentially 
argued that because plaintiff-appellant was not an anointed PC-Feminist, the Court 
should rule that it did not have personal jurisdiction over defendants-respondents. 

4. Plaintiff-appellant replied that whether he was PC-Feminist depended on 
how the term was defined, and that he defined it the same way Women Against 
Feminism did. 

5. Plaintiff-appellant also argued that defendants-respondents had numerous 
contacts with New York State, that defendants-respondents lied about their 
contacts as suborned by attorney Bolger, and plaintiff-appellant referred the court 
to his papers, an affidavit with over 20 exhibits, supporting his standing motion for 
a trial on personal jurisdiction and showing that the defendants-respondents 
repeatedly lied about their contacts with New York. 

6. Justice Schecter replied that she had no such papers before her and 
proceeded to try to pressure plaintiff-appellant into withdrawing his standing 
motion for a trial on personal jurisdiction. Those papers fully presented plaintiff- 
appellant’s facts and arguments showing that defendants-respondents had clearly 
and repeatedly committed perjury, suborned by Bolger, on the issue of personal 
jurisdiction, and that the reality of their contacts gave the Court personal 
jurisdiction over them, or, at least, raised substantial questions as to the extent of 


their contacts with New York. 



7. Plaintiff-appellant refused to withdraw his standing motion arguing that 
Justice Tingling had given him permission to make the motion, so it was going to 
stay in the record. 


8. Justice Schecter finally relented and ordered both sides to resubmit their 


papers on the standing motion for a trial on personal jurisdiction. 

Dated: New York, N.Y. 

February 2, 2016 

/S/ Roy Den Hollander 
Roy Den Hollander 
Attorney-Plaintiff-Appellant 
545 East 14 St., 10D 
New York, NY 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


To: Katherine M. Bolger 

Levine Sullivan Koch & Schulz LLP 

Attorney for Defendants-Respondents 

321 West 44th Street, Suite 1000 

New York, NY 10036 

Tel: (212) 850-6100 

Fax: (212) 850-6299 

Email: kbolger@lskslaw.com 
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OBJECTIONS TO PLAINTIFF’S STATEMENTS 
IN LIEU OF STENOGRAPHIC TRANSCRIPT 

Defendants Tory Shepherd, Advertiser Newspapers Pty Ltd. (“Advertiser Newspapers” 
or “The Advertiser ”), Amy McNeilage, and Fairfax Media Publications Pty Limited (“Fairfax 
Media” or “The Herald"), by and through their undersigned attorneys, submit these objections in 
response to Plaintiff Roy Den Hollander’s (“Plaintiff’ or “Den Hollander”) Statements in Lieu of 
Stenographic Transcript pursuant to Rule 5525(d) of the New York Civil Practice Law and Rules 
(“CPLR”) (the “Statements”). 

This Court should strike the Statements because they are not necessary to perfect the 
appeal and do not fairly and accurately memorialize the proceedings before the Court. In the 
alternative, this Court should sustain Defendants’ objections to the Statements. 

BACKGROUND 

This Court dismissed the underlying action on January 11, 2016, finding that Shepherd, 
The Advertiser, McNeilage, and The Herald were not subject to this Court’s jurisdiction under 
CPLR § 302(a)(1), and that “[i]n the end, there is no authority for subjecting defendants to 






jurisdiction in New York based on articles published outside New York for a non-New York 
audience.” Doc. No. 119 (“Order”) at 9. Moreover, the Court rejected, as a matter of law, 
Plaintiffs arguments that Defendants were subject to jurisdiction under CPLR 302(a)(2) or (3), 
which expressly exclude claims sounding in defamation. Id. at 9-10. In a separate order, the 
Court also denied Plaintiffs motion to strike from the record a document Den Hollander alleged 
had been illegally obtained on the grounds that, “[tjhere is no basis for granting the relief 
sought.” Doc. No. 120. 

Subsequently, on January 12, Defendants hied notices of entry as to each of the Court’s 
orders. See Doc. Nos. 121 & 122. On February 2, Plaintiff then appealed this Court’s order 
dismissing his suit and denying further discovery. Doc. No. 126. Plaintiff then served 
Defendants’ counsel with Statements in Lieu of Stenographic Transcript pursuant to Rule 
5525(d) of the CPLR. See Plaintiffs Statement in Lieu of Stenographic Transcript (February 2, 
2016) (“Statements”). Defendants now respectfully request that the Court strike Plaintiffs 
Statements from the record or, alternatively, sustain their objections. 

ARGUMENT 
POINT I 

THIS COURT SHOULD REJECT PLAINTIFF’S STATEMENTS 

Because the Statements submitted by Plaintiff are not necessary and, at any rate, 
procedurally defective, they should be stricken. Appellants proposing statements in lieu of 
transcripts must “prepare and serve upon the respondent a statement of the proceedings from the 
best available sources, including his recollection, for use instead of a transcript.” CPLR Rule 
5525(d). Thereafter, a respondent may object or propose amendments. Id. At that point, it is the 
duty of the “judge . . . before whom the proceedings were had” to settle the differences between 
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the statements. Id. Ultimately, “it is her recollection that must ultimately control.” 

Brandenburg v. Brandenburg, 188 A.D.2d 368, 369 (1st Dep’t 1992). 

Statements in lieu of transcripts serve a limited purpose. They are not necessary when an 
appeal concerns a question of law, CPLR, Rule 5525(b) (transcript may be omitted where 
plaintiff “relies only upon exceptions to rulings on questions of law”), and they are not 
necessary, even where issues of fact may have been addressed, if the papers submitted by the 
parties “provide a sufficient basis to review the court’s determination,” Pers. Sys. Int’l, Inc. v. 
CliffordR. Gray, Inc., 146 A.D.2d 831, 832 (3d Dep’t 1989). Moreover, appellants cannot use 
such statements merely to supplement the record with argument “properly the subject of an 
appeal brief,” Dyno v. Vill. of Johnson City, 255 A.D.2d 737, 737 (3d Dep’t 1998), or with a 
“desultory” version of events, Perez v. Value King Dep’t & Furniture Store, 39 Misc. 3d 143(A), 
2013 WL 2349333 (1st Dep’t May 16, 2013) (informal statements are “not the type of summary 
of the proceedings contemplated by CPLR 5525(d)”). Here, Plaintiffs Statements are 
unnecessary and improper. 

First, the Statements are unnecessary because no issues of fact were resolved at either 
hearing. CPLR Rule 5525(b) (noting that transcript may be omitted where no issues of fact 
presented); Pers. Sys. Int’l, Inc., 146 A.D.2d at 832 (requiring transcript or statement in lieu 
thereof only for hearings “at which issues of fact were addressed”). Plaintiff makes no 
contention to the contrary—nor can he. Indeed, he concedes that he was never allowed to 
introduce evidence at the hearings. See, e.g., Statements at 2. Plaintiff simply misunderstands 
the purpose of CPLR Rule 5525. Moreover, Plaintiffs Statements are also unnecessary because, 
as Plaintiff admits, his positions were fully developed in the affidavits and exhibits submitted to 
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this Court. See Statements at 3. Pers. Sys. Int’l, Inc., 146 A.D.2d at 832. There is, therefore, no 
need for statements in lieu of transcripts. 

Next, the Statements should be stricken as improper because they are clearly tainted by 
Plaintiffs bias. Statements in lieu of transcripts are not to be used, as a matter of law, to merely 
repeat the arguments Plaintiff has made throughout this litigation. Perez, 2013 WL 2349333 
(infonnal statements are “not the type of summary of the proceedings contemplated by CPLR 
5525(d)”); Dyno, 255 A.D.2d at 737. In fact, the Statements are full of Plaintiff s characteristic 
ad hominem attacks and false allegations. See, e.g., Statements at 3 (falsely claiming that 
Defendants “lied about their contacts,” that Defendants argued he was not an “anointed PC- 
Feminist,” and that this Court “pressur[ed]” Plaintiff into withdrawing a motion). CPLR Rule 
5525(d) does not give Plaintiff carte blanche to repeat arguments he has already made. The 
Statements are, therefore, improper. 

For all these reasons, this Court should strike Plaintiffs Statements from the record as a 
matter of law. 

POINT II 

EVEN IF PLAINTIFF’S STATEMENTS WERE PROPER, 
DEFENDANTS NEVERTHELESS OBJECT 

If the Court concludes the Statements are proper, Defendants object as set forth below: 

Statement in lieu of stenographic transcript before Justice Tingling, CPLR 5525(d) 

1. Defendants do not object. 

2. Defendants object to Plaintiffs characterization of their arguments. Defendants 
argued that jurisdiction was not proper under CPLR 302(a)(2) or (a)(3) because defamation is 
expressly excluded from those sections of the statute. Defendants further argued that there was 
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no jurisdiction under CPLR 302(a)(1) as Defendants did not transact business in the state relating 
to Plaintiffs cause of action. 

3. Defendants object. Counsel does not recollect Justice Tingling making such a 
statement. 

4. Defendants do not object to statement that Plaintiff requested to make a motion for an 
immediate trial on personal jurisdiction, but object to the remainder, including Plaintiffs 
unsupported assertions that Defendants perjured themselves or that counsel for Defendants 
suborned perjury. 

5. Defendants do not object. 

Statement in lieu of stenographic transcript before Justice Schecter, CPLR 5525(d) 

1. Defendants do not object. 

2. Defendants do not object to the existence of the hearing, but object to the remainder, 
including Plaintiffs characterization of the issues before the Court and Plaintiffs unsupported 
assertions that Defendants or any of their agents were involved with the alleged “theft” of 
Plaintiffs work product. 

3. Defendants object to Plaintiffs characterization, which is false. Defendants’ counsel 
presented arguments in accordance with the issues briefed in Defendants moving papers. 

4. Defendants object. Counsel does not recollect Plaintiff making such a statement. 

5. Defendants do not object to the assertion that Plaintiff presented argument opposing 
Defendants’ motion, but do object to the remainder, including Plaintiffs characterization of that 
argument and further object to Plaintiffs unsupported assertions that Defendants lied or that 
Defendants’ counsel suborned perjury. 
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6. Defendants object to Plaintiffs characterization of the Court’s conduct, which is 
false. Defendants further object to Plaintiffs characterization of his papers, Plaintiffs 
unsupported assertions that Defendants lied or that Defendants’ counsel suborned perjury, and 
Plaintiffs unsupported legal conclusion. 

7. Based on Defendants’ response in Paragraph 6, Defendants object. 

8. Based on Defendants’ response in Paragraphs 6 and 7, Defendants object. 


CONCLUSION 


For each of the foregoing, independent reasons, Defendants respectfully request that the 
Court strike Plaintiffs Statements in lieu of transcripts and/or sustain Defendants’ objections 
thereto. 


Respectfully submitted, 


LEVINE SULLIVAN KOCH & SCHULZ, LLP 



321 West 44th Street, Suite 1000 
New York, NY 10036 
(T): (212) 850-6100 
(F): (212) 850-6299 
Counsel for Defendants 
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v % WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


May 9, 2017 


Joseph L. Francoeur 

212.915.5638 (Direct) 
JoseDh.Francoeur@.wilsonelser.com 


Via email 

Roy Den Hollander, Esq. 

545 East 14th Street, 10D 
New York, New York 10009 
rovl7den@.gmail.com 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No. : l:16-cv-09800 

Our File No.: 16664.00002 _ 

Dear Mr. Den Hollander, 

We are writing to demand that you immediately withdraw your Letter Motion to the 
Court dated May 8, 2017 (Dkt. 27) (“Letter Motion”). Your Letter Motion is palpably improper 
and violates Judge Broderick’s rules. 

Putting aside the issue of the stay and the fact that your May 3, 2017 letter (Dkt. 27-1) did 
not constitute a proper discovery demand, your Letter Motion deliberately misrepresents to the 
Court our obligations under the both the Federal Rules and Judge Broderick’s Rules. Fed. R. 

Civ. P. 34(b)(2)(A) grants a party 30 days to respond to a discovery demand for documents, and 
thus we were under no obligation to respond “within 72 hours” of receipt of your May 3, 2017 
letter. Your letter improperly attempts to short-circuit the Federal Rules by unilaterally declaring 
the existence of a discovery dispute, particularly when no Rule 26(f) conference has yet 
occurred. 

Further, to the extent that our May 8, 2017 response (Dkt. 27-2) was not to your liking, 
Fed. R. Civ. P. 37(a)(1) requires that you then conduct a good faith meet-and-confer prior to the 
filing any discovery motion. Indeed, Judge Broderick’s Rules mandate “[sjtrict adherence” to 
Fed. R. Civ. P. 37(a)(1). In that regard, our May 8, 2017 letter (Dkt. 27-2) explicitly invited you 
“to have a good faith discussion” with the undersigned regarding the matters that are the subject 
of your Letter Motion. In spite of that explicit invitation, you failed to call or otherwise contact 
our office. 
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According to Judge Broderick’s Rules, upon receipt of our letter you were obligated to 
meet and confer, and then to draft for our consideration a proposed joint discovery dispute letter. 
See Judge Broderick’s Individual Rule 3. We were entitled to review and comment on the letter, 
and the letter must be jointly submitted. In the event that we did not respond to your proposed 
joint letter motion to the Court within 72 hours, then only at that point you would be free to 
proceed by individual letter. However, because you failed to engage in a meet-and-confer, and 
failed to provide a proposed draft letter, your Letter Motion violates Judge Broderick’s 
Individual Rule 3 and Fed. R. Civ. P. 37(a)(1). 

We therefore demand that you immediately withdraw your Letter Motion. If you fail to 
do so, we reserve the right to seek all appropriate relief from the Court. If, after you have 
withdrawn your Letter Motion, you continue to seek discovery from my clients pursuant to your 
May 3, 2017 letter (Dkt. 27-1), then we invite you to conduct a meet-and-confer with the 
undersigned pursuant to Fed. R. Civ. P. 37(a)(1). If we are unable to come to a resolution of 
those matters following such a meet-and-confer, then we will work with you in good faith at that 
time to submit a joint letter to the Court pursuant to Judge Broderick’s Rules. 

Should you have any questions or concerns, please do not hesitate to contact the 
undersigned. 


Sincerely, 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

May 3, 2017 


Joseph L. Francoeur, Esq. 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 East 42nd Street #23 
New York, N.Y. 10017 

Hollander v. Bolger etal., l:16-cv-09800, Discovery Request 

Dear Mr. Francoeur: 

In your January 31, 2017, letter to Judge Vernon S. Broderick, you requested a “stay of 
discovery pending the pre-motion conference.” (Francoeur letter at C. p. 3, Dkt. No. 14). The 
pre-motion conference was canceled, so any argument that the stay was granted or applies is 
fatuous. 

Since there is no stay on discovery and since the First Amended Complaint at 21 & 23 
alleges that your clients copied, downloaded or otherwise reproduced without my permission 
documents on my iCloud other than the attorney work product (First Amend. Compl. Ex. 4, Dkt. 
No. 18, Attachment 4)—this letter is a discovery request pursuant to Fed. R. Civ. P. 26(d)(1) for 
copies of all those documents. Clearly your clients’ original reproduction of those documents 
without authorization is evidence reasonably calculated to support my allegations of copyright 
infringement. 

Of course, if your clients only reproduced or had someone reproduce or are aware of only 
a reproduction of the attorney client work product from my iCloud, then this discovery demand is 
unnecessary. Affidavits from both of them should be sufficient to make this request superfluous. 
However, absent such affidavits, this discovery request stands. 

If you decline to agree to such a request, then we have a discovery dispute. Under Judge 
Broderick’s rules for civil practice at paragraph three (3), we need to submit a joint letter to the 
judge setting out the dispute and our respective positions within 72 hours of your receipt of this 
discovery request. 

Thank you for your time. 


Sincerely, 

/s/ Roy Den Hollander 


Roy Den Hollander 
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May 8 2017 Joseph L. Francoeur 

’ 212.915.5638 (Direct) 

Joseph.Francoeur@,wilsonelser.com 


Via email 

Roy Den Hollander, Esq. 

545 East 14th Street, 10D 
New York, New York 10009 
rov 17den@gmail.com 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No. : l:16-cv-09800 

Our File No.: 16664.00002_ 


Dear Mr. Den Hollander, 

We are writing in response to your May 3, 2017 letter, received by our office the 
afternoon of May 5, 2017. 1 We disagree with the contentions set forth in your letter. 

As an initial matter, your letter does not constitute a proper discovery demand. As you 
know, Fed. R. Civ. P. 26(d)(1) states that “[a] party may not seek discovery from any source 
before the parties have conferred as required by Rule 26(f)....” Here, no 26(f) conference has 
occurred. Therefore, Fed. R. Civ. P. 26(d)(1) specifically prohibits you from seeking any 
discovery from Defendants at this time. Further, your purported discovery demand is not in 
compliance with Fed. R. Civ. P. 34(b)(1)(B), which requires the request to set forth “a reasonable 
time, place, and manner for the inspection.” 

More to the point, even if your request was proper (and, clearly, it is not), we would be 
under no obligation to respond because discovery in this matter is stayed by virtue of Judge 


1 Contrary to your representations, we are under no obligation to respond to your letter within “72 hours.” 
Under Fed. R. Civ. P. 34(b)(2)(A), “[t]he party to whom the request is directed must respond in writing 
within 30 days after being served.” The individual practice to which you refer is not to the contrary, nor 
is your citation to Fed. R. Civ. P. 26(d)(1). 
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Broderick’s orders granting our first and second letter motions. As you are aware, our first letter 
motion requested a stay of discovery pending the resolution of our motion to dismiss. As you are 
also aware, our supplemental letter motion, filed in response to your amended complaint, fully 
incorporated our first letter motion, including, of course, the request for a stay. In neither of your 
letter responses did you oppose the stay of discovery. Instead, you specifically represented to the 
Court that you did not oppose our letter motions. As a result, the Court granted them. Therefore, 
discovery is stayed pending resolution of our forthcoming motion to dismiss. 

Finally, we note that Judge Broderick’s rules require “[s]trict adherence” to Fed. R. Civ. 
P. 37(a)(1), which demands that any party, before seeking to compel discovery responses, act in 
“good faith” in attempting to resolve discovery disputes. Here, you failed to do so. You merely 
demand that we provide you with the requested discovery or submit to you our portion of the 
joint discovery dispute letter within 72 hours which, since you delivered the letter on a Friday, 
allowed this office less than one business day to respond. Your letter is simply not in conformity 
with the Federal Rules nor Judge Broderick’s rules. 

Should you wish to have a good faith discussion regarding these matters, please call me 
at my direct dial ((212) 915-5638) during normal business hours. 


Sincerely, 
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WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


Mav 11 2017 Joseph L. Francoeur 

y * 212.915.5638 (Direct) 

Joseph.Francoeur@wilsonelser.com 


Via ECF 

Hon. Vernon S. Broderick 

United States District Judge 

United States District Court 

Southern District of New York 

Thurgood Marshall United States Courthouse 

40 Foley Square, Room 415 

New York, NY 10007 

RE: Roy Den Hollander v. Katherine M. Bolger, Matthew L. Schafer, Jane Doe(s) 

C.A.No. : l:16-cv-09800 
Our File No.:J 6664.00002 

Dear Judge Broderick, 

As the Court is aware, we represent Defendants Katherine M. Bolger and Matthew L. 
Schafer (“Defendants”) in the above-referenced action. We write this letter to the Court in 
opposition to Plaintiffs May 8, 2017 Letter Motion (Dkt. 27) and Plaintiffs May 10, 2017 letter 
to the Court (Dkt. 29). 1 

It is unclear precisely what relief Plaintiff is seeking. It is and has been Defendants’ 
understanding that discovery has been stayed in this matter by virtue of the Court’s Order dated 
April 6, 2017, which granted Defendants’ letter motions. See Dkt. 22. Plaintiff never objected 
to our request for a stay, and eventually “agree[dj” that the Defendants should be allowed to 
move to dismiss, thereby resolving the dispute. See Dkt. 16, 21. Indeed, Plaintiff never even 
broached the topic of discovery until his May 3, 2017 letter. See Dkt. 27-1. Accordingly, we 
respectfully request that the Court stay discovery until Defendants’ motion to dismiss is resolved. 

Should the Court hold that discovery was not stayed by virtue of the Court’s Order dated 


1 Defendants are cognizant of Your Honor’s Rule that “separate and successive letters [pertaining to discovery disputes] will not 
be read.” See J. Broderick Individual Rule 3. However, Defendants’ attempts to resolve this matter with Plaintiff without Court 
intervention have proved unsuccessful, thus necessitating the instant letter. See, e.g., Dkt. 27-2, 29-1. 
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April 6, 2017, 2 Plaintiffs purported discovery demand is wholly improper because it is violative 
of both the Federal Rules and Your Honor’s Individual Rules. See Dkt. 27-2. Briefly, Fed. R. 
Civ. P. 26(d) states that “[a] party may not seek discovery from any source before the parties 
have conferred as required by Rule 26(f) ... or when authorized by these rules, by stipulation, or 
by court order.” It is undisputed that none of the events that would have permitted Plaintiff to 
properly seek discovery have occurred. Further, Plaintiffs purported discovery demand is not in 
compliance with Fed. R. Civ. P. 34(b)(1)(B) because it failed to set forth 'a reasonable time, 
place, and manner for the inspection.” 

Plaintiffs purported discovery request was also improper because it did not grant 
Defendants 30 days to respond, as required by Fed. R. Civ. P. 34(b)(2)(A). In addition, Plaintiff 
has failed to conduct a meet-and-confer with Defendants pursuant to Fed. R. Civ. P. 37(a)(1). As 
the Court is of course aware, Your Honor’s Individual Rules demand [s]trict adherence to Fed. 
R. Civ. P. 37(a)(1)” prior to raising any discovery dispute with the Court. In that regard, the 
undersigned twice invited Plaintiff to meet-and-confer in an attempt to resolve his concerns in 
good faith. See Dkt. 27-2, 29-1. To date, Plaintiff has not responded to either invitation. 

Finally, Defendants object to Plaintiffs claim that our May 8, 2017 constitutes 
“threatening” or otherwise improper conduct, and respectfully request that the Court deny 
Plaintiff whatever relief his May 10, 2017 letter may be construed as seeking. See Dkt. 29. 

Should Your Honor have any questions or concerns, please do not hesitate to contact the 
undersigned. We thank Your Honor for your attention to this matter. 



(917) 687-0652 

rdenhollander97@gsb.coliimbia.edu 


2 In that event, Defendants will move by separate letter motion for a stay 
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Defendants Katherine M. Bolger and Matthew L. Schafer, by and through their 
undersigned attorneys, submit this reply memorandum of law in support of their motion to 
dismiss the First Amended Complaint of Plaintiff Roy Den Hollander pursuant to Fed. R. Civ. P. 
12(b)(6). 1 

PRELIMINARY STATEMENT 

Defendants moved to dismiss Den Hollander’s Amended Complaint on the grounds that 
it was barred by collateral estoppel, as the state court in the Shepherd Action has already found 
that the factual basis for this lawsuit had “no basis,” and, at any rate, each and every claim failed 
on its merits. In response, Den Hollander attacks Defendants, Defendants’ counsel, and various 
courts, but offers no substantive reason that any of his claims should be sustained. To the 
contrary, the Amended Complaint must he dismissed for any number of reasons. 

ARGUMENT 

Den Hollander devotes much of his Memorandum to ad hominem attacks on Defendants’ 
counsel and Ms. Bolger and Mr. Schafer. This emphasis reveals the true intent of this 
litigation—Den Hollander is not seeking to vindicate a legally cognizable wrong; he is seeking to 
harass and intimidate lawyers who oppose him. But nothing in Den Hollander’s invective filled 
35-page memorandum alters the fact that his Amended Complaint must be dismissed. 

First, this entire action is barred by the doctrine of collateral estoppel because the court in 

the Shepherd Action already held that Den Hollander’s accusations of hacking, perjury and other 

wrongdoing against Defendants have “no basis.” Defs,’ Mem. at 8-11. In an attempt to avoid 

the application of the doctrine, Den Hollander claims that collateral estoppel only applies when 

“every issue , . . whether fact or legal ” was previously decided, and then suggests that because 

1 Ms. Bolger and Mr. Schafer use the same defined terms here as those used in Defendants’ Memorandum of Law in 
Support of their Motion to Dismiss (the “Defs.’ Mem.”). They further refer to Den Hollander’s Opposition to their 
Motion to Dismiss under Fed, R. Civ. P. 12(b)(6) as “Pl.’s Mem.” 
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he has, in part, enumerated additional causes of action from those he litigated in the Shepherd 
Action, his claims can survive here. PL’s Mem. at 32 (emphasis added). Den Hollander is 
simply wrong. The very case he cites, Zabriskie v. Zoloto, makes clear that “[w]here a question 
of fact essential to the judgment is actually litigated and determined by a valid and final 
judgment, the determination is conclusive between the parties in a subsequent action on a 
different cause of action 22 A.D.2d 620, 623 (1st Dep’t 1965) (emphasis added) (citing 
Restatement of Judgments, § 68 (1942)); see also Defs.’ Mem. at 9 (citing M.J. Woods, Inc. v. 
Conopco, Inc., 271 F, Supp. 2d 576, 580 (S.D.N.Y. 2003)). Here, the court’s decision in the 
Shepherd Action has already rejected Den Hollander’s allegations that Ms. Bolger and Mr. 
Schafer hacked Den Hollander’s computer (or his iCloud), unlawfully duplicated the “Responses 
to Media” Document and committed perjury by describing it as a “Media Release.” Defs.’ Mem. 
at 8-10. This decision precludes Den Hollander from relitigating any claims based on those 
allegations—regardless of how he chooses to enumerate his causes of action." 

Plaintiff next argues that he is not estopped because the order in the Shepherd Action is 
short. PL’s Mem. at 32. There is, however, no word count requirement in the doctrine of 
collateral estoppel. The state court was unequivocal that there was “no basis” to credit Den 
Hollander’s accusations of hacking or other wrongdoing. No other words were required. See, 
e.g., Irish Lesbian and Gay Organization v. Giuliani, 143 F.3d 638, 645 (2d Cir. 1998) 

(collateral estoppel applies to issue “implicitly decided” in prior ruling); Wilder v. Thomas, 854 
F,2d 605, 620 (2d Cir, 1988) (“An issue may be actually decided even if it is not explicitly 


2 In fact, he concedes that the motion to withdraw in the Shepherd Action accused Defendants of unauthorized 
access to his computer, unlawful duplication of computer related material, and perjury. Pl.’s Mem, at 11-12. 
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decided if it is a necessary component of the decision reached’” (citation omitted)); accord 
United States v. TDC Management Corp., Inc., 24 F,3d 292, 296 (D.C, Cir. 1994). 3 

Finally, Plaintiffs argues that collateral estoppel does not apply because the Shepherd 
court’s order was a “general verdict.” Pl.’s Mem. at 32 (citing Manard v. Hardware Mutual 
Casualty Co., 12 A.D.2d 29, 30 (4th Dept. I960)). But the order was not a “general verdict” 
subject to ambiguous interpretation, see CPLR Rule 4111; it was an order that unequivocally 
determined that there was “no basis” to conclude that any hacking or other wrongful conduct 
occurred. For these reasons, Den Plollander is estopped from asserting the claims in his 
Amended Complaint and it must be dismissed in its entirety. 

Second, Den Flollander also fails to demonstrate that he has plausibly alleged “hacking” 
in accordance with pleading requirements of Iqbal, Twombly and Rapoport and for this reason, 
Counts I, II, IV, VI, VII should be dismissed. Defs.’ Mem. at 11-15 (citing Ashcroft v. Iqbal, 

556 U.S. 662 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); Rapoport v. Asia 
Electronics Holding Co., Inc., 88 F. Supp. 2d 179 (S.D.N.Y. 2000)). 

In the Opening Memo, Ms. Bolger and Mr. Schafer argued that Plaintiff failed to plead 
that they had unlawfully accessed his computer (or iCloud) because the only factual predicates 
asserted by Plaintiff for those claims were the two affidavits submitted by Ms. Bolger and Mr. 
Schafer in the Shepherd Action. Id. Those affidavits, far from showing that Ms. Bolger and Mr. 
Schafer hacked Den Hollander’s website, in fact, showed that they had downloaded the 
Document from a public website. Id.', see also FAC, Ex. B (Bolger Aff), Ex. C (Schafer Aff.). 
Because the law is clear that the complaint is deemed to include any documents annexed thereto, 

3 Den Hollander also claims that collateral estoppel does not apply because Defendants previously stated that “no 
issues of fact were resolved” and he “was never allowed to introduce evidence.” Pl.’s Mem. at 7, As he recognizes 
in the same breath, however, those statements were made in regard to what occurred at the hearing on his motion, 
not as to the briefing and subsequent judgment on his motion. Id. There can be no doubt that the relevant issues 
were vigorously litigated and ultimately decided by the court in the Shepherd Action. Def.’s Mem. at 10-11. 
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see, e.g., Weston Funding, LLC v. Consorcio G Grupo Dina, S.A. de C.V., 451 F. Supp. 2d 585, 
587 (S.D.N.Y, 2006), Ms, Bolger and Mr. Schafer argued that the contradiction between the 
documents and the fact of the complaint precluded any finding that the complaint was plausibly 
pleaded. See Defs.’ Mem. at 11-15 (citing Feickv, Fleener, 653 F.2d 69, 75 (2d Cir, 1981); 
Beauvoir v. Israel, 794 F.3d 244, 248 (2d Cir. 2015); Rapoport v, Asia Electronics Holding Co., 
Inc., 88 F. Supp. 2d 179 (S.D.N.Y. 2000)). 

In response, Plaintiff claims that the affidavits are insufficient because they make no 
mention of whether Ms. Bolger and Mr. Schafer somehow accessed his home computer and so, 
Den Hollander hypothesizes, they could have stolen the Document in that way. Pl.’s Mem. at 
20-21. This argument is a red herring. The Bolger and Schafer Affidavits make clear that they 
accessed the Document from a public facing website. This sworn testimony contradicts any 
allegation that Ms. Bolger and Mr, Schafer hacked his computer, iCloud or any other devices, 
and thus Counts I, II, IV, VI, VII of the Amended Complaint should be dismissed. 

Third , each of Plaintiff s claims must be dismissed for the independent reason that each 
falls on its merits: 

• As to the copyright claim, Den Hollander concedes that he failed to register the 
Document upon which he basis his claim. FAC 89-97. For this reason alone, this claim must 
be dismissed outright. Defs.’ Mem. at 16-17. Indeed, Den Hollander all but concedes as much, 
Pl.’s Mem. at 26-27, 30, but then argues that his copyright claim should be allowed to go 
forward because he has now filed copyright applications for other documents, id. at 26. But this 
argument fails for at least three reason. First, this is not the copyright claim Den Hollander 
pleaded. FAC ![‘| 89-97. Second, he has failed to identify a specific document infringed (other 
than the unregistered Document), as required. See, e.g., John Wiley & Sons, Inc. v. Book Dog 
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Books, LLC, 2015 WL 5724915, at *14 (S.D.N.Y. 2015) (copyright infringement claim cannot 
succeed unless a specific work is identified). And, third, courts in this Circuit have routinely 
held that pending copyright application is not a sufficient prerequisite to a copyright 
infringement action. See, e.g., Gcittoni v, Tibi, LLC, 2017 WL 2313882, at *3-4 (S.D.N.Y. 

2017); see also Defs.’ Mem. at 16. 

Den Hollander also fails to defeat Defendants’ fair use argument, choosing instead to 
argue that Den Llollander v. Steinberg, 419 F App’x 44, 44-45 (2d Cir. 2011)—a case nearly 
identical to this one and decided against Den Hollander—should be ignored simply because it is 
as summary order. Pl.’s Mem. at 27. But the Second Circuit has made clear that summary 
orders have persuasive value, and denying them “precedential effect does not mean that the court 
considers itself free to rule differently in similar cases.” United States v, Irving, 554 F.3d 64, 78 
(2nd Cir. 2009). Steinberg forecloses Plaintiffs claim on the merits, and this claim should be 
dismissed for that reason too. 

• Den Hollander’s replevin claim also fails for similar reasons. In Defendants’ 
Memorandum, Ms. Bolger and Mr. Schafer argued that this claim was preempted by the 
Copyright Act. In response, Den Hollander asserts somewhat quixotically that preemption does 
not apply because his copyright claim fails. Pl.’s Mem. at 30. Setting aside this admission that 
the copyright claim is baseless, Plaintiffs argument is, in any event, wrong. Whether or not a 
work is registered has no effect on the preemption analysis: “[a]s unregistered works fall within 
the scope of the Copyright Act’s protection, preemption extends to causes of action concerning 
unregistered works, as well as registered works.” Alexander Interactive, Inc. v. Leisure Pro Ltd., 
2014 WL 4651942, at *6 (S.D.N.Y. 2014) (emphasis added) (citing Membler.com LLC v. 

Barber, 2013 WL 5348546, at *13 (E.D.N.Y. 2013) (dismissing as preempted by federal 
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copyright law claims arising out of unauthorized copying of unregistered works)). Here, Den 
Hollander asserts protectable interests in a tangible work that allegedly belongs to him by virtue 
of his authorship. Such a claim falls squarely within the ambit of federal copyright law and thus 
must be dismissed as preempted. See, e.g,, CA, Inc, v. Rocket Software, Inc., 579 F. Supp. 2d 
355, 366-67 (E.D.N.Y. 2008). 

• Den Hollander’s Opposition also demonstrates that he has failed to plead a 
CFAA claim. In the Opening Memo, Ms. Bolger and Mr. Schafer argued, inter alia, that the 
CFAA claim was dismissible because Den Hollander failed to allege compensable losses, Deis.’ 
Mem. at 18-20. In response, Den Hollander erroneously stresses the distinction between “loss” 
and “damage” under the CFAA, arguing purported investigation of the alleged “hack” and the 
“more costly security precautions” he claims to have later instituted are sufficient “losses” to 
plead a CFAA claim. Pl.’s Mem. at 20-22; FAC 26-33. But this argument is unpersuasive. 
“Loss” under the CFAA is construed narrowly, See, e.g., Reis, Inc. v. Springl 1 LLC, 2016 WL 
5390896, at *8-10 (S.D.N.Y. 2016) (dismissing CFAA claim where investigation did not 
concern damage to the computer system), B. U.S.A. Corp. v. Ecogloves, Inc., 2009 WL 3076042, 
at *6-10 (S.D.N.Y. 2009), and includes only “remedial costs of investigating the computer for 
damage, remedying the damage ,” see Nexans Wires S.A. v. Sark-USA, Inc., 319 F. Supp. 2d 468, 
474 (S.D.N.Y. 2004) (emphasis added). Contrary to Den Hollander’s assertions, costs associated 
with collecting information about the alleged “hack” are not compensable losses under the 
CFAA, nor are prophylactic measures designed to prevent future intrusions. See Tyco Int’l (US) 
Inc. v. Does, 2003 WL 21638205, at *1-2 (S.D.N.Y. 2003); Int’l ChauffeuredServ, v. Fast 
Operating Corp., 2012 WL 1279825, at *3-4 (S.D.N.Y. 2012). For these reasons, as well as 
those in Defendants’ Memorandum, Den Hollander’s CFAA claim must be dismissed. 
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• Next, Den Hollander provides no reason in the Opposition to save his RICO 
claim. In the Opening, Ms. Bolger and Mr. Schafer argued that Den Hollander’s claim was 
barred by several reasons, including that Ms. Bolger and Mr. Schafer alleged tortious activities 
were litigation activities and, as such, could not provide the basis of a RICO claim. In response, 
he contends that “courts disagree” as to whether normal litigation activities cannot be the basis of 
a RICO claim. PI.’s Mem. at 22-23. But the very cases he cites state the opposite. See Iiandeen 
v. Lemaire, 112 F.3d 1339, 1349 (8th Cir. 1997) (“we are sure, that we find it extremely difficult 
to fathom any scenario in which an attorney might expose himself to RICO liability by offering 
conventional advice to a client or performing ordinary legal tasks (that is, by acting like an 
attorney)”). 4 That is because the case law is clear: “litigation activities . . . cannot properly form 
the basis for RICO predicate acts.” Singh v. NYCTL 2009-A Trust, 2016 WL 3962009, at *8 
(S.D.N.Y. 2016); see also Estate oflzzo v. Vanguard Funding, LLC, 2017 WL 1194464, at *11 
(E.D.N.Y. 2017); see also Defs.’ Mem. at 22. Thus, the Amended Complaint does not 
sufficiently allege wire fraud. 5 


4 Others cases he cites are just irrelevant. United States v. Paccione, 751 F. Supp. 368, 372 (S.D.N.Y. 1990) 
(criminal RICO support by false statements to state agency resulting in establishment of illegal landfill); Lemelson v. 
Wang Labs., Inc., 874 F, Supp. 430, 432 n.4 (D. Mass 1994) (finding mail fraud where party used vexatious lawsuits 
to “exploit fraudulently obtained patents ” (emphasis added)); Hall American Ctr. Associates v. Dick, 726 F. Supp. 
1083, 1093 (E.D. Mich. 1989) (dismissing wire and mail fraud allegations as insufficiently pleaded pursuant to Fed. 
R, Civ. P. 9(b), but finding other racketeering predicate acts sufficiently pleaded based upon alleged conduct and 
violations of law not alleged here). 

5 Den Hollander’s reliance on United States v, Eisen lends no support to his position. 974 F.2d 246 (2d Cir, 1992). 
Eisen involved the criminal prosecution of a personal injury law firm that engaged in broad scheme litigation fraud 
by pressuring witnesses to testify falsely, paying other witnesses not to testify, and fabricating evidence. Id. at 250- 
52. Plainly, there is no comparison between this conduct and Den Hollander’s claim that the Defendants “falsely . . . 
depicted” the Document as a “Media Release” in motion papers. FAC 43-56. As one court said of Eisen , “Eisen 
did not reach the issue here regarding whether litigation activities alone can suffice as RICO predicate acts of mail 
and wire fraud.” Curtis Associates v. Law Offices of David M. Bushman, 758 F. Supp. 2d 153, 43 (E.D.N.Y. 2010). 
The same logic is applicable here, and as such, Den Hollander’s wire fraud claim must be dismissed, 
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Den Hollander also fails to address the other essential element of his claim—that there 
was no material fraud, Defs.’ Mem. at 22-23. The entire basis of Den Hollander’s “fraud” claim 
is that Ms. Bolger and Mr. Schafer referred to the Document as a “Media Release.” FAC 46. 
But as Defendants explained, “Defendants actually introduced the Document as a ‘Responses to 
Media,” “and attached a true and accurate copy of the document to Ms. Bolger’s Affidavit.” 
Defs.’ Mem. at 22-23. There was no fraud. 

Next, in the Opening Memo, Ms. Bolger and Mr. Schafer argued that Den Hollander 
failed to adequately plead the RICO predicate act of robbery because it does not plead the use of 
physical force against his person. In the Opposition, Den Hollander does not dispute this. 
Instead, he claims that the separate and distinct crime of Unlawful Duplication of Computer 
Related Material, N.Y. Penal Code § 156.30, may constitute the RICO predicate act of robbery. 
Pl.’s Mem. at 25. Once again, Den Hollander is simply wrong on the law. “[T]he only state law 
crimes which constitute predicate acts of racketeering activity under are those acts . . . which 
involve ‘murder, kidnaping, gambling, arson, robbery, bribery, extortion, dealing in obscene 
matter, or dealing in a controlled substance or listed chemical.’” Brewer v. Vill. of Old Field, 

311 F. Supp. 2d 390, 402 (E.D.N.Y. 2004) (citations omitted). If and only if the state law crime 
is substantively equivalent to a predicate act in RICO, in this case robbery, can it serve as a 
predicate act—regardless of its name. See, e.g., United States v. Forsyth, 560 F,2d 1127, 1137 
(3rd Cir. 1977), Here, Unlawful Duplication of Computer Related Material is not equivalent to 
“robbery,” because New York law generically defines robbery as “forcible stealing.” See N.Y. 
Penal Code § 160.00, et seq.; Naples v. Stefanelli, 2015 WL 541489, at *9 (E.D.N.Y. 2015); see 
also Defs.’ Mem. at 24. Plainly, unlawful duplication of computer related material contains no 
element of force, N.Y. Penal Code § 156.30 therefore does not “involve” robbery, and thus 
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cannot serve as a RICO predicate. See, e.g., Wood v. Inc, Vill. of Patchogue, 311 F. Supp. 2d 
344, 358 (E.D.NY, 2004) (noting that grand larceny does not constitute a charge of robbery). 

Den Hollander’s claim must be dismissed. 

• Further, Den Hollander’s Memorandum does nothing to save his trespass to 
chattel claim. In Opposition, Den Hollander appears to challenge Ms. Bolger and Mr. Schafer’s 
claims that trespass to chattels must involve damage to the chattel to be actionable. But the very 
cases Den Hollander cites confirm that dismissal is required here. Pl.’s Mem. at 28. In Twin 
Securities, Inc. v. Advocate & Lichtenstein, LLP, 113 A.D.3d 565 (1st Dep’t 2014), for example, 
the First Department dismissed a trespass to chattels claim virtually identical to the one here. In 
that case, the plaintiff alleged a trespass to chattel claim because the defendants allegedly copied 
data from the plaintiffs computer and hard drive which contained trade secrets, See id. at 565- 
66. The First Department, reversing the lower court’s denial of the defendants’ motion to 
dismiss, reasoned that “trespass to chattel is . . . not viable since there is no indication that the 
condition, quality or value of the computer, its hard drive, or any of the information on the 
computer was diminished as a result of defendants’ duplication of the hard drive.” See id. 
(emphasis added). Similarly, here, Den Hollander concedes there was no injury to his computer 
or iCloud. For these reasons, Den Hollander’s trespass to chattels claim must be dismissed. 6 

• Finally, Den Hollander makes no attempt to save his injurious falsehood claim or 
his attorney work product claim. Indeed, he mentions those claims only in passing, but advances 


6 Den Hollander also cites AGT Crunch Acquisition LLC v. Bally Total Fitness Corp., 2008 NY Slip Op 30247[U], 
*2 (Sup. Ct., NY Cty. 2008) for the proposition that merely accessing his computer or “iCloud” is sufficient to make 
out trespass to chattels claim. Pl.’s Mem, at 29. But AGT Crunch Acquisition LLC predates Twin Securities, Inc., 
and thus its holding is inapplicable in light of that case. Twin Sec., Inc., 113 A.D.3d at 565-66. Den Hollander’s 
reliance on Reg.com, Inc. v. Verio, Inc., 126 F, Supp. 2d 238, 249-50 (S.D.N.Y. 2000) is similarly misplaced. In 
Reg.com, Inc., the harm was the defendants’ use of plaintiffs computer resources, which had the effect of depriving 
the plaintiffs of the use of those same resources, creating a deprivation. Id. Den Hollander alleges no such harm 
here, and, in fact, admits that no harm occurred. FAC H 107. 
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no argument whatsoever as to why they should not be dismissed. Hanig v. Yorktown Cent. Sch. 
Dist., 384 F. Supp. 2d 710, 723 (S.D.N.Y. 2005) (“[Bjecause plaintiff did not address 
defendant’s motion to dismiss with regard to this claim, it is deemed abandoned and is hereby 
dismissed.”). 

CONCLUSION 

For each and all the foregoing reasons, Defendants respectfully request that this Court 
dismiss the Amended Complaint with prejudice and respectfully renew their request for an award 
of costs and fees (including those pursuant to 17 U.S.C. § 505) and grant such other relief as this 
Court deems appropriate. 


I 

Dated: June 28, 2017 

New York, New York 


Respectfully Submitted, 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


.. Francoeur 
rneyb for Defendants 
UjfAlNE M. BOLGER and 
VlATHEWL. SCHAFER 
150 East 42nd Street 
New York, New York 10017 
p,: (212) 490-3000 
f,: (212) 490-3038 

e.: ioseph.francoeur@wilsonelser.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 

ROY DEN HOLLANDER, : 


Plaintiff, 


- against - 


File 




USDC SDNY 
DOCUMENT 

ELECTRONICALLY FILED 
DOC #: _ 


DATE FILED: 


1/19/2018 


16-CV-9800 (VSB) 

ORDER 


KATHERINE M. BOLGER, MATTHEW L. 
SCHAFER, and JANE DOES, 

Defendants 


X 


VERNON S. BRODERICK. United States District Judge : 

I am in receipt of Defendants’ motion to dismiss pursuant to Federal Rule of Civil 
Procedure 12(b)(6). (Doc. 33.) The parties are directed to appear for oral argument regarding 
this motion on February 9, 2018 at 2:30 p.m. in Courtroom 518 of the Thurgood Marshall United 
States Courthouse, 40 Foley Square, New York, New York. Oral argument, including questions 
by the Court, will be limited to a total of an hour and a half. 

SO ORDERED. 


Dated: January 19, 2018 

New York, New York 



m 

swmr> v 



Vernon S. Broderick 
United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 

ROY DEN HOLLANDER, : 


Fd e £ l .. Q 2 /01/ . 18 .P . aq«-4 -e i - Z- 


USDCSONY 
DOCUMENT 

ELECTRONICALLY FILED 
DOC #: _ 


DATE FILED: 


2/1/2018 


Plaintiff, 


- against - 


16-CV-9800 (VSB) 

ORDER 


KATHERINE M. BOLGER, MATTHEW L. : 
SCHAFER, and JANE DOES, : 

Defendants : 

-X 


VERNON S. BRODERICK. United States District Judge : 

The parties are scheduled to appear for oral argument regarding Defendants’ motion to 
dismiss on February 16, 2018 at 2:30 p.m. The parties should be prepared to discuss and answer 
the following questions: 

• CFAA Claim 

o A violation of the Computer Fraud and Abuse Act (“CFAA”), 18 U.S.C. 

§ 1030(a)(2)(C), requires unauthorized access to a “protected computer,”— 
computers that are either exclusively used in a financial institution or the U.S. 
government, or a computer that affects interstate or foreign commerce. How does 
this claim implicate a protected computer? 
o Plaintiff states in his reply brief that “Defendants’ theft of data from [his] iCloud 
or home computer caused [him] losses over a one year period of $5,000 or more 
as required by 18 U.S.C. 1030(g).” (Pl.’s Mem. 22.) 1 Plaintiff also states in his 


1 “Pl.’s Mem.” refers to Plaintiff s memorandum of law in opposition to Defendants’ motion to dismiss, fded June 
14,2017. (Doc.37.) 
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Amended Complaint that the $5,000 in losses is based on “extensive searching of 
the N.Y. Supreme Court case history and the Internet,” “numerous hours of 
investigation and analysis,” and “researching hacking and contacting the host of 
[his] iCloud.” (FAC TIT) 29-31 .) 2 Is there documentation showing these losses 
amounted to $5,000? If so, were the fees calculated hourly or in some other way? 
Who conducted the “searching”? 

o Was there any damage to the home computer or to the iCloud? Did Plaintiff 
continue to have access to the home computer and iCloud after the alleged 
“hacking” behavior? 

o Was there any damage or alteration to the “Responses to Media” document itself? 
o Plaintiff states that Defendants “broke into [his] iCloud or home computer” and 
that Defendants do not address or challenge this allegation. (PL’s Mem. 21.) 

Why should not this statement be viewed as a conclusory allegation? How are 
Defendants alleged to have gained access to Plaintiffs home computer? 
o Defendants state that Exhibit 2 of the Schafer Affidavit in the state court 
submission, included as Exhibit T of the Francoeur Affirmation in the current 
case, (Doc. 34), is a “google cache” version of the website where they found the 
“Responses to Media” document, (Defs.’ Mem. 14). 3 Where was the “google 
cache” found on the internet? Does it access only public websites? When was 
the “google cache” captured? 


2 “FAC” refers to Plaintiffs first amended Complaint, filed March 24, 2017. (Doc. 18.) 

3 “Defs.’ Mem.” refers to Defendants’ memorandum of law in support of their motion to dismiss, filed May 22, 
2017. (Doc.35.) 
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o What is the evidence that there was “hacking” behavior as Plaintiff alleges in his 
First Amended Complaint? (FAC ]j 32.) What is the basis for the assertion that 
Defendants used “brute force cracking”? (Id.) Has any forensic analysis been 
conducted on either Plaintiffs home computer or Plaintiffs iCloud? 

• RICO Claim 

o For a violation of the Racketeer Influenced and Corrupt Organizations Act 
(“RICO”), 18 U.S.C. §§ 1961-68, there must be a “pattern” of activity. What is 
the pattern of activity here? What is the threat of continuing activity? 
o Plaintiffs brief cites to a case Lemelson v. Wang Laboratories Inc., 874 F. Supp. 
430, 434 (D. Mass. 1994), which held that repeatedly filing litigation can be 
considered a RICO predicate act. Are parties involved in any other litigation with 
each other? If so, which party initiated that other litigation? 
o Plaintiffs memorandum states that he believes Defendants’ reference to the 
“Responses to Media” document as a “Media Release” in the state court 
proceeding constitutes wire fraud. (Pl.’s Mem. 24.) Why would counsel’s 
characterization of a document in litigation be considered wire fraud? 
o Under 18 U.S.C. § 1343, wire fraud involves “having devised or intending to 
devise any scheme or artifice to defraud.” What is the scheme to defraud that the 
Defendants are involved in? 

o Are Defendants alleged to have used the “Responses to Media” document 
anywhere else other than in connection with litigation? 
o Plaintiff claims that Defendants have committed the predicate act of robbery 
because New York Penal Code § 156.30 “prohibits theft of computer related 
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material.” (PL’s Mem. 25.) How does a violation of § 156.30 qualify as a 
robbery? What force, if any, was allegedly used as part of the “theft of computer 
related material”? 

o New York Penal Code § 156.30 also requires that the act deprive an owner of 
“economic value or benefit in excess of two thousand live hundred dollars,” or 
that the person has an “intent to commit or attempt to commit or further the 
commission of any felony.” Did Defendants obtain an economic value or benefit 
in excess of two thousand live hundred dollars? Is there evidence that Defendants 
were intending to commit another felony using this data? Have defendants ever 
been charged with robbery in state court? Have they been charged under 
§ 156.30? 

o To establish a RICO claim, a plaintiff must allege that a person has used income 
derived from racketeering activity in “acquisition of any interest in, or the 
establishment or operation of, any enterprise which is engaged in . . . interstate 
commerce.” 18U.S.C. § 1962(a). What is the “enterprise” that is being affected? 

• Copyright Infringement Claim 

o Plaintiff claims that “[b]y reproducing [his] registered works from my iCloud or 
home computer without [his] permission, Defendants violated 17 U.S.C. 

§ 501(a).” (Pl.’s Mem. 27.) This, in turn, requires that Plaintiff owned the 
copyright to the “Responses to Media” document and any other documents that 
Plaintiff alleges Defendants infringed. Which works, specifically, are Plaintiff 
alleging Defendants infringed? Does Plaintiff own a valid copyright to these 
works? Is there evidence of registration with the U.S. Copyright Office? 
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o Does Plaintiff own a valid copyright to the “Responses to Media” document? Is 
there evidence of registration with the U.S. Copyright Office with respect to this 
document in particular? 

o In Hollander v. Steinberg, 419 Fed. App’x 44 (2d Cir. 2011), the Second Circuit 
found that opposing counsel’s use of two essays in litigation constituted fair use. 
How is use of the “Responses to Media” document in this action different from 
the Steinberg case? 

o Have the parties disseminated the “Responses to Media” document anywhere 
other than the state court litigation and the current litigation? 

• Replevin Claim 

o Was the “Responses to Media” document public at any time? 

o Has Plaintiff demanded return of the property? 

o Does Plaintiff still have access to the “Responses to Media” document? What is 
the basis for the statement in the First Amended Complaint that Plaintiff 
“conclude [ed] that data had not been deleted or modified”? (FAC If 31.) 

• Trespass to Chattels Claim 

o Is there evidence of actual injury to Plaintiffs property? If so, what is the alleged 
injury? 

o Has the “Responses to Media” document been damaged in any way? If so, what 
is the alleged damage? 

• Injurious Falsehood Claim 

o What is the harm that Plaintiff suffered for the purpose of the injurious falsehood 
claim? 


5 


Case l:16-cv-09800-VSB Document 42 Filed 02/01/18 Page 6 of 7 


o Was the “Media Release” reference only made during the state court litigation? 

• Collateral Estoppel 

o In the state court motion to withdraw, the issues that were briefed related to 
unauthorized use of a computer under New York Penal Code § 156.05, computer 
trespass under § 156.10, unlawful duplication of computer related material under 
§§ 156.29 and 156.40, computer tampering under § 156.20, and 18 U.S.C. § 
1030(a)(2)(C). (Francoeur Aff. Ex. Q, at 2.) 4 How have the claims currently 
before me been actually litigated in state court for the purpose of collateral 
estoppel? Has the issue of Defendants’ use of “Media Release” been litigated? 

o Was the determination regarding whether the “Responses to Media” document 
was “hacked” essential to the prior judgment? What basis is there for a 
determination that the prior case was dismissed on merits rather than on 
jurisdictional grounds? 

• General Questions 

o What is the basis of jurisdiction for the replevin, trespass to chattels, and injurious 
falsehood claims? 

o What documents do the parties believe can be appropriately relied upon, 
considering that this is a motion to dismiss rather than a motion for summary 
judgment? 

o Are there specific documents that the parties would like me to take judicial notice 
of, and on what basis may I take judicial notice of these documents? 


4 “Francoeur Aff.” Refers to the Affirmation of Joseph L. Francoeur in support of Defendants’ first motion to 
dismiss Plaintiff s amended complaint, filed May 22, 2017. (Doc. 34.) 
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SO ORDERED. 

Dated: February 1, 2018 

New York, New York 



Vernon S. Broderick 
United States District Judge 
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Oral Argument 12(b)(6), Feb 9, 2018, 2:30pm Courtroom 518, 40 Foley Square 
Hollander v. Bolger, Schaffer, Doe, l:16-cv-09800. Judge Vernon S. Broderick 


Intro 


Good afternoon you honor. My name is Roy Den Hollander, I’m the plaintiff and also an 
attorney admitted to this Court. I am representing myself in this case. 

[What we have here is a defense lawyer who makes numerous misrepresentations and 
prevarications in the hope that one will stick.] 

Francoeur and Defendants refuse to say exactly what Defendants stole from my iCloud or home 
computer. 

Make no doubt about it. What they did was steal: 

Under N.Y. Penal Code § 156.30, the theft of data through unauthorized duplication is a 
crime peculiar to the electronic medium. Unlike a traditional larceny—the wrongful 
taking and withholding of property—valued and valuable data can be taken quickly by 
electronic duplication without depriving the rightful owner of the data. William C. 
Donnino, McKinney Supplemental Practice Commentary. 

The full extent of defendants’ thievery and therefore the harm they have caused and are in an 
imminent position to cause me as a result of invading my iCloud or home computer are hidden 
behind this Francoeur’s refusal and this Court’s denial of my request for early discovery 

Such increases the likelihood of 12(b)(6) dismissal with this Court ruling that my 
allegations concerning all of the materials on my iCloud or home computer as speculative 
even though such infonnation is within Defendants’ knowledge but not mine. 

The premier treatise on Internet law recommends that when computer information is stolen, a 
party should consider not only traditional federal remedies, such as copyright and civil RICO, 
but also state actions, including trespass. Ian C. Ballon, E-Commerce and Internet Law at § 

44.11, (2d ed. 2016). The treatise also recommends law enforcement involvement, id. 

Discovery issue 

I made a document request for all digital and paper copies that Defendants made from my iCloud 
or home computer (RDH Opp. E, Dkt. 37) but they refused (RDH Opp. F, Dkt. 37) and this 
Court denied my early discovery request (Order 5/16/17, Dkt. 32). 

Francoeur never says what specifically defendants stole from my iCloud or my home computer 
other than the attorney work product and two screen shots. On infonnation and belief— 
actually, they probably downloaded everything, but they refuse to say one way or the other. 
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Such creates a looming unknown in this case. The extent of the materials Defendants stole by 
copying or downloading from my iCloud or home computer. 

Without discovery of the information that Defendants alone possess, my allegations on certain 
issues in this case face an unfair disadvantage that increases the chances of dismissal for failing 
to meet the plausibility standard. 

The plausibility standard requires that allegations should be more than an unadorned: the- 
defendant-unlawfully-harmed-me accusations. Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949 (2009). 
Without discovery this Court can simply say on the following issues that my allegations are 
nothing more than unadorned “the-defendant-unlawfully-harmed-me accusations” or the 
allegations only raise a possibility not a plausibility that Defendants engaged in the misconduct 
alleged: 

1. Copyright infringement of registered, unpublished works by reproducing, distributing 
or displaying them without my pennission faces serious jeopardy of not meeting the 
plausibility standard because exactly what they stole is known only to them. 

2. Trespass to chattel because Defendants interference with my possessory interests 
would not be to just an attorney work product and the two screenshots but to 
megabytes of data, including attorney work product documents, attorney client 
privileged communications, financial information, security codes, writings, ideas, 
contacts, photos, music, videos, emails. That’s a trespass of a completely different 
magnitude. 

Without discovery, Defendants have a betting chance to get away with their crimes, such as 
violations of N.Y. Penal Codes §§ 135.60(5), Coercion; 156.05, Unauthorized use of a computer 
156.10; 156.30, Unlawful duplication of computer related material; 156.35, Criminal possession 
of computer related material; 165.50 criminal possession of stolen property. 

As alleged in the FAC Iff 21-23, 26, the Defendants copied, downloaded or reproduced much of 
or all of my iCloud or the materials on my home computer. That is millions of bytes of 
information. The sheer magnitude of their intentional efforts to amass so much information 
infers a malicious intent as required by the cause of action_. 

Yet, I am not allowed to know what they took, and with a dismissal of my case, I will never 
know what they stole until they start leaking it to their friends in the Pravda Correct press. 

In effect, I am denied access to my property that was taken without my consent so as to prevent 
dismissal of certain issues in my FAC. Unfair is an understatement. 

With the denial of early discovery, Defendants have received what they wanted—this case will 
likely not be investigated further; the legal system will forget about it—in effect granting them 
the right to keep everything they took without consent to use or sell as they wish. On top of that, 
a Trump supporter will be saddled with huge debts—just what the Defendants want. 
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Similar cases in the SDNY allowed early discovery before the Rule 26(f) conference. 

Cases allowing early discovery 

In Twentieth Century Fox Film Corp. v. Mow Trading Corp., 749 F. Supp. 473, 475 (S.D.N.Y. 
1990), on the issue of copyright infringement of the characters on the Simpson show, Fox 
received expedited discovery for the production of documents under Federal Rule of Civil 
Procedure 34 for among other reasons: 

1. Determining the quantity of such infringing materials now in defendant's possession, 
custody or control. 

2. Continuing infringement. 

My motion for expedited discovery of documents was similar: to determine the full extent of 
defendants’ nefarious activities, and therefore the harm they have caused and are in an imminent 
position to cause as a result of invading my law practice and personal life. 

InAyyash v. Bank Al-Madina, 233 F.R.D. 325, 326 (S.D.N.Y. 2005), a Civil RICO action based 
in part on wire fraud, SDNY Judge Lynch granted early discovery to plaintiff against 3P banks to 
determine assets of defendants in those banks. Defendants had stolen plaintiffs money via the 
crime of fraud. Here, I am trying to determine which of my property obtained without my 
authorization is being held by Bolger and Schafer. 

In Digital Sin, Inc. v. Does 1-176, 279 F.R.D. 239, 242 (S.D.N.Y. 2012), a copyright 
infringement action for downloading from the Internet copyrighted materials without 
authorization, expedited discovery was granted to determine who download the material. Here 
the request is for exactly what was download. 

In Stern v. Cosby, 246 F.R.D. 453, 457 (S.D.N.Y. 2007), early discovery was allowed on the 
issue of obstruction of justice by tampering with two witnesses. Here too, early discovery is 
required to avoid obstruction of justice by Defendants hiding what they actually reproduced or 
downloaded without permission in violation of the Copyright Act and various NYS Penal 
provisions. 

Standard 


Rule 26(d) provides that a party to a civil action may not seek discovery before the parties have 
conferred as required by Ruled 26(f), except when authorized by Court order. The intention is to 
place the matter in the Court's discretion, rather than to impose a specific and rather stringent 
test. Ayyash v. Bank Al-Madina, 233 F.R.D. 325, 326 (S.D.N.Y. 2005) 

The standard in the SDNY courts for early discovery is a flexible standard of reasonableness and 
good cause. Stern v. Cosby, 246 F.R.D. 453, 457 (S.D.N.Y. 2007). 

Standard for early discovery: In deciding on a matter merely of regulating the timing of 
discovery, it makes sense to examine the discovery request on the entirety of the record to date 
and the reasonableness of the request in light of all the surrounding circumstances. Ayyash v. 
Bank Al-Madina, 233 F.R.D. 325, 327 (S.D.N.Y. 2005) 


3 



Among factors considered in situations such as motion to dismiss for want of anemic fact-based 
allegations: 

1. Legal urgency 

2. Breath of discovery request 

3. Purpose for request 

4. Burden on defendants to comply 

5. How far in advance of typical discovery 
Moore’s Fed Prac 3d, § 26.121(2) 

RDH May 8, 2017 letter to the Court : 

The First Amended Complaint also alleges that defendants copied, downloaded or 
reproduced most, if not all, of my iCloud. The iCloud contained privileged and confidential 
matters related to my law practice and personal life. It also contained materials that had been 
registered with the U.S. Copyright Office. 

In accordance with Your Honor’s Individual Rules & Practices in Civil Cases U 3 and 
Fed. R. Civ. P. 26(d)(1), I requested early discovery from the defendants of all the materials 
other than the attorney work product that they copied, downloaded or otherwise reproduced from 
my iCloud. 

Not knowing the extent of the materials and specific documents taken without my 
authorization puts me at a disadvantage in opposing defendants’ motion to dismiss. Their 
motion brief is due May 15 th , my opposition brief is due June 14 th . All that is known now is that 
defendants took the attorney work product that they argue is a media release and therefore a 
public document. But what about the other attorney work products or client attorney 
communications from the other cases I worked on and were on my iCloud? Is the Court to 
assume all of those are media releases? Such is a ludicrous argument, but without early 
discovery, I am unable to show such. 

In addition to the defendants copying my law practice records, they also must have 
reproduced numerous materials registered with the U.S. Copyright Office without my 
pennission. Such violates the Copyright Act, which provides for statutory losss. 17 U.S.C. § 
504(c). Since the attorney work product was obviously not registered with the Copyright Office, 
there cannot be any statutory loss for reproducing it. It is, therefore, incumbent on me to prove 
loss. But as far as the materials registered with the Copyright Office, all I need show in the way 
of loss is that they were registered. 

Further, if as alleged in the First Amended Complaint 21 & 23, the defendants copied, 
downloaded or reproduced much of or the entire iCloud, that is millions of bytes of information. 
The sheer magnitude of their intentional efforts to amass so much information infers a malicious 
intent to destroy my law practice by releasing selective sections of confidential documents and 
spinning them in typical neo-McCarthyite-PC fashion. (First Amended Complaint ][ 24). 
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Fed. R. Civ. P. 26(d)(1) allows for discovery prior to the Rule 26(f) conference when “by 
stipulation, or by court order.” Defendants refused my request to stipulate (Exhibit A); therefore, 
I am requesting a court order. 

The defendants’ attorney, Joseph L. Francoeur, in his denial (Exhibit B) is clearly 
ducking the issue of the extent of his clients’ thievery from my iCloud. It’s as though burglars 
entered someone’s house while he was on vacation skiing in the Alps. The police want to know 
what was taken and its value so as to charge the thieves with larceny or grand larceny. The 
victim can’t tell them because he’s in Switzerland. All that the burglars will admit to taking is a 
confidential letter. 

The reason for my request for early discovery is simple. The full extent of defendants’ 
nefarious activities, and therefore the harm they have caused and are in a position to cause are 
not fully known. Yet Francoeur argues this case should not be investigated further with 
discovery—the legal system should forget about it; thereby, granting his clients the right to keep 
everything they took without consent to use or sell as they wish. 

True to form, Francoeur’s opposition to early discovery prevaricates and dissembles 
procedural events: 

First, Francoeur complains about having to work on a weekend. (Exhibit B, p. 2). 
Francoeur’s firm received the request for an agreement on discovery at 10:35 am on Friday May 
5 th . (Exhibit C). Your Honor’s rules require a response within 72 hours or “a party may submit 
a letter without the opposing party’s contribution.” Individual Rules & Practices in Civil Cases ]f 
3. Francoeur submitted his portion of a joint letter 76 hours after receipt. Under Fed. R. Civ. P. 
6(a)(2), “When the period is stated in hours: (A) begin counting immediately on the occurrence 
of the event that triggers the period; (B) count every hour, including hours during intermediate 
Saturdays, Sundays, and legal holidays . . . .” So Francoeur’s apparent refusal to work on a 
weekend caused him to miss the deadline—that is not my fault. 

Second , Francoeur quotes from Fed. R. Civ. P. 26(d)(1) but—true to form—leaves out 
the part of parties agreeing to early discovery or the court ordering such. 

Third , Francoeur claims my request for documents did not state a time and place for 
providing copies. It didn’t request a time and place because it was a request that in the spirit of 
common courtesy we could work out mutually agreeable specifics—clearly not. If the Court 
orders early discovery, May 17 th should provide sufficient time. 

Fourth , Francoeur falsely claims this Court granted a stay in discovery that Francoeur 
requested in his pre-motion conference letter of January 31, 2017. (Francoeur letter at C. p. 3, 
Dkt. No. 14). Your Honor’s Order stemming from Francoeur’s letter requesting a pre-motion 
conference set a date for such. It did not grant Francoeur’s requested stay. 

I am in receipt of Defendants' pre-motion letter, (Doc. 14), and Plaintiffs response 

thereto, (Doc. 16). The parties are directed to appear for a pre-motion 
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conference regarding the anticipated motion on April 7, 2017 at 3:30 p.m. in 
Courtroom 518 of the Thurgood Marshall United States Courthouse, 40 Foley 
Square, New York, New York. 

Dkt. No. 17. 

Before the scheduled pre-motion conference, I filed a First Amended Complaint under 
Fed. R. Civ. 15 (a)(1)(B), Francoeur responded with a second letter dated April 5 th requesting 
leave to file a motion to dismiss the First Amended Complaint. To which Your Honor Ordered: 

I am in receipt of the parties' pre-motion letters and responses thereto. (Docs. 14- 
16, 20, 21.) In light of the fact that Plaintiff does not oppose Defendants' request 
for leave to file a motion to dismiss, (see Doc. 21), the April 7 pre-motion 
conference is hereby cancelled and Defendants are granted leave to file a motion 
to dismiss the amended complaint. The parties are directed to submit a joint letter 
on or before April 14, 2017 setting forth an agreed, proposed briefing schedule 
with respect to Defendants' motion. 

Dkt. No. 22. 

There is nothing in either of these decisions that grants the discovery stay Francoeur is 
deluding about. Francoeur also lies out right that I “specifically represented to the Court that [I] 
did not oppose [his] letter motions.” Not so—I wrote: 

Francoeur’s [April 5 th ] opposition to the First Amended Complaint simply 
prevaricates and dissembles its way to requesting that he be allowed to make a 
motion to dismiss. Plaintiff agrees, he should be allowed to make his motion to 
dismiss. 

Agreeing that a party should be able to make a motion to dismiss under Fed. R. Civ. P. 12(b)(6) 
is not agreeing to a discovery stay. 

Timing of Defendants hacking into iCloud 

Exactly when the Defendants first hacked into and therefore stripped the codes from my iCloud 
or breached my home computer firewall may have been revealed if the documents I requested in 
early discovery had been produced. 

Whether iCloud public 

Discovery concerning the Columbia Alumni website will show that iCloud not public. 

Court 5/15/17 denial of discovery : 

“[A]ll discovery is hereby stayed until further court order.” 
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Facts 


The N.Y.S. Court case Hollander v. Shepherd, et al., 152656/2014 (N.Y. Sup. Ct. 2014) was 
brought by me as plaintiff and attorney against an Australian Rupert Murdoch newspaper 
published on the Internet by Murdoch’s corporation and a different Australian newspaper also 
published on the Internet by another multi-billion corporation. 

Both newspaper corporations were represented by the Defendants in this case: Katherine Bolger 
and Mathew Schafer. 

That case stemmed out of the University of South Australia had offered for registration eight 
courses as part of a Males Studies Program—the first ever in higher education anywhere in the 
world. The courses were created by various professors in America and Australia. I was slated to 
teach a three-week section titled “Men and the Law” for one of the courses. 

Six of the eight courses were canceled due to the fake news reporting of the two Internet 
newspapers. I then sued for injurious falsehood and interference with an economic advantage 
against the Internet newspapers and two reporters. One of the two reporters was also sued for 
libel. 

Bolger moved to dismiss the FAC for lack of personal jurisdiction, failure to state a claim for 
relief and defense based on documentary evidence. (Oral Ex. 1,2). I filed an Opposition, Bolger 
filed a Reply. (Oral Ex. 1). 

Oral argument before Justice Milton Tingling with a November 14, 2014. (Oral Ex. 3). In sum 
and substance, Defendant Bolger argued the NY Sup Ct did not have personal jurisdiction 
because the Murdoch corporation and the other company did not have sufficient contacts with 
New York State for the court to have personal jurisdiction over them. 

Justice Tingling responded that is a “fact question.” To which I made a standing motion for a 
trial on personal jurisdiction. Justice Tingling granted my request to make the motion and 
scheduled the submission of papers on whether a trial on the issue of personal jurisdiction should 
be held. 

[Facing a Justice who considered that Bolger’s arguments on personal jurisdiction raised issues 
of fact clearly threatened Bolger’s hope for a quick dismissal. So the Defendants needed 
something from which to spin fake facts to turn the Justice against me.] 

Defendants therefore hacked into my iCloud or home computer and took the attorney work 
product and as alleged other materials. 

The spin of falsity that Bolger applied to the attorney work product was that it was a “Media 
Release”—meaning I had volitionally made it public to the press. Even Francoeur admits that 
Bolger repeatedly called the attorney work product a “Media Release.” (Def. Mem. at 6). 
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Then the case was transferred to Justice Peter Moulton who ended up with my 1/13/2015 request 
for an Order to Show Cause to withdraw the hacked document. He denied the Order to Show 
Cause but allowed me to make a motion by notice. 

That motion to withdraw the hacked document accused Defendants of violating my right to 
privacy; unauthorized use of a computer, N.Y. Penal Code § 156.05; computer trespass, N.Y. 
Penal Code § 156.10; unlawful duplication of computer related material, N.Y. Penal Code § 
156.30; computer tampering, N.Y. Penal Code § 156.20; violating 18 U.S.C. § 1030(a)(2)(C); 
and for Bolger committing perjury in swearing that the attorney work product was actually a 
“Media Release.” 

The case was transferred again, this time to a new acting Justice, Jennifer Schecter. There was 
one hearing before Justice Schecter on May 27, 2015, which involved Defendant Bolger’s 
motion to dismiss, my motion for a trial on personal jurisdiction, and my motion for withdrawal 
from the record the attorney work product. 

On my request that the hacked attorney work product be withdrawn, Justice Schecter asked 
whether I had any evidence of hacking to which I responded there had been no discovery, and 
added, “You’ve read the document, ask yourself what man in this day and age would make such 
public?” In my papers, besides swearing that my iCloud was protected by access codes, I argued 
that Defendant Bolger’s first motion to dismiss the N.Y.S. Court case on August 29, 2014 made 
clear that her team was trolling the Internet for information on my business because her papers 
had included various exhibits from the Internet. Defendants Bolger and Schafer say they found 
the attorney work product between December 30, 2014, and January 12, 2015. (FAC Ex. B & 

C). If my iCloud was open to the public, why didn’t Defendants find the attorney work product 
sooner? If my iCloud was open to the public, coupled with my knowing Defendants were 
scouring the Internet for any politically incorrect statements by me, why didn’t I protect it with 
access codes? In response, Bolger simply disparaged me and said they didn’t hack my iCloud. 
That was the totality of the hearing on my motion to withdraw the hacked attorney work product. 

1/8/16 Justice Schecter issued a two sentence decision on my motion to withdraw the hacked 
document: “Denied. There is no basis for granting the relief sought. This constitutes the 
Decision and Order of the Court.” (Oral Ex. 4). 

1/8/16 Justice Schecter issued her decision on Defendant Bolger’s motion to dismiss on personal 
jurisdiction grounds; “Defendants [Two newspapers and two reporters] move to dismiss for lack 
of personal jurisdiction. ... In the end, there is no authority for subjecting defendants to 
jurisdiction in New York based on articles published outside New York for a non-New York 
audience.” (Oral Ex. 5 at 2, 9) 

The FAC at TJ 8 alleges that once the defendants broke into the iCloud “they stripped the access 
codes thereby making it viewable to them and the public at any time.” 

The FAC makes clear that after extensive research the only places Defendants could have 
obtained the attorney work product and other materials were from my iCloud or home computer. 
(FAC THI4, 28-32). 
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Info on iCloud and home computer: privileged statements, memoranda, correspondence, drafts, 
mental impressions and personal views concerning the litigation in the N.Y. Supreme Court case 
against their clients and any other information on the iCloud. The iCloud and home computer 
content: attorney work product documents, attorney client privileged communications, financial 
information, security codes, writings, ideas, contacts, photos, music, videos, emails—all the 
business and personal information that I kept protected in his iCloud and home computer. FAC ]j 
8,21,23,26. 

Before filing this action, I had orally informed a lawyer at LSKS that I would handle the theft of 
my documents when the N.Y.S Court case was over. 

Defendants while representing a Rupert Murdoch newspaper in an action in the New York State 
Supreme Court accessed my iCloud or my home computer without my pennission, copied an 
obvious attorney work product and as alleged everything else—some registered with the 
copyright office, some not. They then misrepresented the attorney work product as a press 
release and sent it and their misrepresentation over the wires to their clients and the N.Y. 

Supreme Court website. The N.Y. Supreme Court website made their misrepresentation and the 
attorney work product public. Defendants never refuted that the document was attorney work. 

Fake Facts: Francoeur and Defendants multiple falsehoods 

Screenshots (Def. Ex. T, Oral Ex. 

Just compare Defendants Bolger and Schafer’s party opponent admissions as to when they admit 
but not necessarily first accessed my iCloud to the dates on the screenshots. (Def. Mem. Ex. S, 

T, Dkt. 35). The first screenshot submitted by Francoeur (Def. Mem. Ex. T, Schaffer Aff. Ex. 1) 
does not have a date, but does state “Tue 9:48 AM.” The second screenshot submitted by 
Francoeur (Def. Mem. Ex. T, Schaffer Aff. Ex. 2) does have a date in the bottom right hand 
comer of every page—January 13, 2015. January 13th was a Tuesday, which infers that the first 
screenshot was also taken on that day—meaning Schafer lied in his affidavit about taking the 
screenshot on December 30, 2014. (Def. Mem. Ex T ]{ 2). That’s why there is no date on the 
first screenshot as there is on the second screenshot—tricky. 

January 13, 2015, is after Defendants stole the attorney work product because it was submitted to 
the N.Y.S. Court on January 12, 2014. At the very top of the first page on the second screenshot 
it states, “It is a snapshot of the page as it appeared on Jan 3, 2015 17:30:43 GMT.” So on 
January 3, 2015, my iCloud was public, but Francoeur admits, Defendants accessed my iCloud 
on December 30, 2014 (Def. Mem. at 14). Therefore, Defendants accessed my iCloud before 
any screenshots were recorded. That clearly enabled them to strip the access codes and 
subsequently view my iCloud at any time convenient to them—just as the FAC U 8 alleges. 

Francoeur has no unequivocal proof of when the first screenshot was taken. 

Columbia Alumni Club website 
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Francoeur also alleges that evidence of my iCloud being public was that the Columbia University 
Alumni Club website listed its URL. (Def. Mem. at 14). The FAC at ]J 19 states that when the 
link was clicked “page not found” came up. 

NYS Court case Hollander v. Shepherd, et al., 152656/2014 (N.Y. Sup. Ct. 2014) 

Francoeur’s false characterization of the N.Y.S. Court case as merely a defamation case. (Def. 
Mem. at 1). The causes of action were injurious falsehood and interference with a prospective 
economic advantage leveled against all four defendants and libel against only one of the 
defendants, a reporter. The attorney work product stolen from my protected iCloud or home 
computer was filed in connection with, as Defendant Bolger swore, my “oral motion for an 
immediate trial pursuant to Rule 3211(c) of the New York Civil Practice Law and Rules” on the 
issue of personal jurisdiction. (FAC Ex. D, 1). It did not deal with the substance of defendant 
Bolger’s motion to dismiss as Francoeur falsely infers. (Def. Mem. at 1). 

Bolger’s perjury in calling the attorney work product a “Media Release. ” 

Defendant Bolger’s affirmation in opposition to my motion for trial on personal jurisdiction 
(FAC Ex. D at T| 2), specifically swears that “A true and correct copy of the ‘Media Release’ 
available at Plaintiffs MR Legal Fund website ... is attached hereto as Exhibit 1.” Bolger did 
mention the accurate title once in her memorandum of law, but then proceeded to label it a media 
release eight times. (FAC Ex. E at pp. 9, 17, 18, 19). 

The document is not a “Media Release” and is not titled “Media Release.” The document titled 
was “Responses to Media,” and the iCloud link to it was titled “Media Answers.” 

Bolger intentionally committed perjury in order to mislead anyone viewing the court’s public 
filings into thinking that the privileged attorney work product was a “Media Release” made 
public to the press. 

Francoeur emphasizes that his clients are accomplished lawyers who specialize in representing 
the news media. (Def. Mem. at 4). Therefore, they clearly knew the stolen document was not a 
media release and no one submits to the news media 17 pages of contingent questions and 
answers that are over 6,000 words long. (FAC Ex. D). 

A press release, news release, media release, press statement or video release is a 
written or recorded communication directed at members of the news media for the 
purpose of announcing something ostensibly newsworthy. . . . [Pjress releases 
can be anywhere from 300 to 800 words. Wikipedia. 

Such conduct makes clear that she intentionally misquoted the title and mischaracterized the 
document in order to trick the Court into believing the hacked document had actually been 
presented to the media, and, therefore, was a document available to the public and not an 
attorney work product. 
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When Plaintiff moved to have the attorney work product withdrawn, Bolger’s opposition failed 
to deny that the document was attorney work product. (FAC Ex. F). As such, Bolger waived her 
right to contest that the hacked document was not attorney work product. See, e.g., Ambac 
Assur. Corp. v. DLJMortg. Capital, Inc., 92 A.D.3d 451, 452 (1st Dep't 2012). 

NYS Order to Show Cause over hacking 

Justice Moulton ruled that I could bring a motion by notice instead of an Order to Show Cause— 
which I did. (Pi. Mem. Ex. A, Moulton’s Order at 3). Francoeur failed to mention that. He even 
tries to represent the Order to Show Cause as fully litigating and determining all the issues in this 
federal proceeding. (Def. Mem. at 2). If that were so, Justice Moulton would never have 
allowed me to make a motion by notice. 

NYS Motion by Notice over hacking 

Francoeur falsely claims the notice motion to withdraw the hacked document had “full briefing” 
before N.Y. Justice Jennifer G. Schecter. There was no transcript of the oral argument, and 
Defendants and I disagreed on what was orally argued. Both sides submitted “In Lieu of 
Transcript Statements” on appeal and those statements conflict, which shows a lack of clarity on 
the issues litigated and detennined, see Restatement 2d, Judgments, § 27, Comment f. (PI. Mem. 
Ex. B, in lieu of transcripts). Even Defendant Bolger said in her statement that “no issues of fact 
were resolved” and that I “was never allowed to introduce evidence” at the hearing on the motion 
to withdraw the attorney work product. (Pi. Mem. Ex. B, Bolger Stmt, at 3). Further, if there 
really was “full briefing,” then why did the N.Y.S. Court issue such a brief decision: “Denied. 
There is no basis for granting the relief sought.” (PI. Mem. Ex. C). 

Flashdancers case 


At Def. Mem. at 6 n.4, Francoeur says that in another case involving me, an opposing “lawyer 
noted that [certain] articles ‘appeared on the internet.’” In truth, the opposing lawyer actually 
said, “it is my understanding ‘these’ articles appeared on the internet.” Hollander v. 
Copacabana Nightclub, et ah, No. 07-CV-5873, Dkt. 24 at 4. That’s a big difference than stating 
flat out they appeared on the internet. That’s not the only Francoeur trick here. He does not cite 
the page number for the opposing lawyer’s quote. Why—because the document on the court’s 
website is not searchable; therefore, a busy clerk is unlikely to look it up and will accept 
Francoeur’s intentionally false characterization. 

Home computer 

Francoeur fails to address the allegation that Defendants may have stolen the attorney work 
product and other materials from my home computer, which is connected to the Internet. FAC f 
4, 7, 10, 22, 23,26,58,65,89, 99. 

Plausibility standard for a Fed. R. Civ. P. 12(b)(6) motion to dismiss 
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This action alleges violations of the Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 
1030(a)(2)(C); the civil Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1961 
et al. by Defendants engaging in the predicate acts of wire fraud, 18 U.S.C. 1343 and robbery; 
and trespass to chattel under New York law. The injurious falsehood claim is withdrawn for 
failing to comply with the one year statute of limitations. 

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) assumes that a plaintiffs allegations and 
reasonable inferences are true, providing that the 

[f] actual allegations must be enough to raise a right to relief above the speculative level. . 
. on the assumption that all the allegations in the complaint are true (even if doubtful in 
fact), see, e.g., Swierkiewicz v. Sorema N. A., 534 U.S. 506, 508, n. 1 (2002); Neitzke v. 
Williams, 490 U.S. 319, 327 (1989) (“Rule 12(b)(6) does not countenance . . . dismissals 
based on a judge’s disbelief of a complaint’s factual allegations”); Scheuer v. Rhodes, 

416 U.S. 232, 236 (1974) (a well-pleaded complaint may proceed even if it appears “that 
a recovery is very remote and unlikely”). 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-556 (2007). 

Two key allegations by me are that my iCloud was protected by access codes and my home 
computer protected by a firewall. (FAC 4, 100). Defendants allege that my iCloud was not 
protected, but public. (Def. Mem. at 13). They say nothing about my home computer. 

I swore to my allegations and they swore to their allegation, so on a motion to dismiss mine are 
considered true—not theirs. 

Def. Mem. at 11-15 claims as a defense that because Defendants’ affidavits were included as 
exhibits in the FAC, that everything in them is assumed true and anything contrary in the FAC is 
assumed false. That the contradiction between the body of the FAC and these two exhibits 
means the FAC does not meet the plausibility standard. (Under New York law, affidavits as a 
primary source of proof of a defense must be ignored since they do not qualify as documentary 
evidence on a motion to dismiss. Siegel, N.Y. Prac. § 259 (5th ed.). 

If the Court wants to rule that allegations in a complaint are assumed false whenever they 
contradict a statement by defendants that is included in the complaint for the purpose of 
providing the necessary notice about the nature of the cause of action under FRCP 8 and 
meeting the Plausibility Standard, then fine. I’ll just appeal that ruling because such a 
law would result in the dismissal of all complaints for fraud, wire fraud, defamation and 
other causes of action because the false statements required to be in the complaint will be 
considered true under FRCP 12(b)(6) or the contradiction will mean the Plausibility 
Standard is not met. 

FRCP 9(b) requires that “in alleging fraud or mistake, a party must state with 
particularity the circumstances constituting fraud or mistake.” 

Defamation requires the exact statements made by a defendant. 
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Francoeur admits to repeating this argument in his Reply at 3-4 and even cites to his Mem. of 
Law. (Def. Reply at 4). A reply, however, should avoid redundancy. Fed. Lit. Guide NY and 
Conn. § 9.132. Francoeur in his Reply at 3 last through 4 second U merely repeats his 
argument in Def. Mem. 11-15. 

This is not the first time that Francoeur has avoid the rules to create a false impression. In his 
letter January 31, 2017, Dkt. 14, Francoeur refers to two exhibits: the screenshot of Plaintiffs 
iCloud as visited by Mr. Schafer on December 30, 2014 (Ex. 1) and the screenshot of the 
Google-cache version of how the website appeared on January 3, 2015. Exhibits are not 
pennitted in a pre-motion conference letter, but Francoeur is trying to create a fraudulent image 
in the Court’s mind based solely on his dissembling description of the two documents. It’s the 
perfect dissemblance because the Court did not review the documents to realize Francoeur’s 
trick. 

Additionally, Defendants do not address whether they hacked into my home computer. 

Copyright 

The Copyright Act of 1976, 17 U.S.C. § 101 et seq., gives copyright owners protection from 
unauthorized reproduction, distribution and displaying of their works. U.S. Copyright Office, 
Circular 1, p.l. Information stored on the Internet for longer than a transitory period is in fixed 
form. Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121, 129-130 (2d Cir. 2008). 

By reproducing my registered works from my iCloud or home computer without my permission, 
Defendants and distributing those reproductions to their Australian clients without my 
pennission, Defendants violated 17 U.S.C. § 501(a). 

Defendants are using their refusal to disclose all that they reproduced from my iCloud in order to 
argue for dismissal of the Copyright action under 17 U.S.C. § 411(a) (infringement action 
requires registration). Basically, they are saying the Court has to dismiss because we will not say 
what works we took without pennission. So far the Court has allowed them to keep hidden 
exactly what they reproduced. 

After the dispute over early discovery in my effort to detennine everything, including 
copyrighted materials, Defendants took from my iCloud and this Court’s denial of early 
discovery, Francoeur now argues that the FAC copyright cause of action does not include any 
documents other than the attorney work product. By not raising this objection earlier, Francoeur 
waived it. 

Further the FAC does raise Defendants violating the copyrights of other documents on 
my iCloud: 

FAC ]j 21: [Defendants] eventually copied or downloaded everything from [my] iCloud 
such as attorney work product documents, attorney client privileged communications, 
financial information, security codes, writings, ideas, contacts, photos, music, videos, 


13 



emails—all the business and personal information that Plaintiff kept protected in his 
iCloud. 


FAC ]f 23: On information and belief, Defendants also copied or download all or much 
of the information that was on Plaintiffs iCloud or his home computer. 

FAC f 92: The Copyright Act of 1976, 17 U.S.C. § 101 et seq., gives copyright owners 
of unpublished works protection from unauthorized reproduction, distribution and 
displaying of their works. U.S. Copyright Office, Circular 1, p.l. 

FAC ]j 99. The information on Plaintiffs home computer and iCloud is his business or 
his personal property—some of which is even copyrighted. 

FAC ]f 123: Defendants stole from Plaintiffs iCloud or his home computer the attorney 
work product document and, on information and belief, other data from Plaintiffs iCloud 
or home computer. 

FAC ]j 124: Defendants continue to possess or control without Plaintiffs authorization 
the attorney work product and, on information and belief, other data from Plaintiffs 
iCloud or home computer in the form of copies—paper or digital or both. 

FAC ][143 Bolger and Schafer are now sitting on a mass of private and confidential 
personal and business infonnation that they can use at will to engage in disparaging 
attacks against Plaintiffs practice in other cases in which they are involved, or provide 
the data to attorneys in cases they are not involved with, or provide the data to the many 
news media clients that they represent, especially Murdoch newspapers. Such amounts to 
a clear intimidation that Plaintiff dare not exercise his First Amendment rights under the 
U.S. Constitution unless it conforms to their misandry beliefs. 

In his duplicity, Francoeur failed to cite to these paragraphs, which clearly include the two 
screenshots that Defendants reproduced from my iCloud or home computer. (Def. Mem. Ex. T). 

Further, inferences are drawn in favor of the complaint not the Defendants’ motion to 
dismiss. Littlejohn v. City of N. E, 795 F.3d 297, 306 (2d Cir. 2015); Mills v. Polar Molecular 
Corp., 12 F.3d 1170,1174 (2d Cir. 1993). 

Francoeur also falsely says that I have not identified any specific copyright registered document 
that Defendants infringed because my subsequent application for registration of the screenshots 
“is not a sufficient prerequisite to a copyright infringement action. See, e.g., Gattoni v. Tibi, LLC, 
2017 WL 2313882, at *3-4 (S.D.N.Y. 2017).” (Def. Reply at 5). 

Assuming Francoeur got the law right, he got the facts wrong. Screenshot Ex. 2 of Def. 
Mem. Ex. T reproduces verbatim, except for a small amount, all of the text for which a 
certificate of copyright registration was issued on 1/9/2013 TXu001856032. That’s well 
before this case started on 3/24/17. 
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The problem in all of this is that only the Defendants know what they reproduced. If they 
reproduced registered materials that were not used in the NY Sup Ct, then there is not even the 
glimmer of fair use. 

Defendants refuse to say what they reproduced, in fact, they argue that by my not alleging the 
other specific copyright registered documents they reproduced the copyright action should be 
dismissed. (Reply at 4-5). They clearly want to benefit from the fruits of their own 
stonewalling. My allegations for those documents are on “information and belief.” 

The plausibity standard for pleading does not prevent a plaintiff from pleading facts 
alleged on information and belief where the facts are peculiarly within the possession and 
control of the defendants. Arista Records, LLC v. Doe 3, 604 F.3d 110, 120 (2d Cir. 
2010 ). 

If this Court still refuses to allow limited discovery on what exactly Defendants reproduce from 
my iCloud or home computer, then Francoeur’s threat that Defendants should be awarded 
attorney's fees and costs pursuant to 17 U.S.C. § 505 for being forced to bring the instant 
motion” (Def. Mem. at 16-17) may come true. 

Francoeur wrongly bases his objection to the copyright cause of action on a Second Circuit 
“Summary Order” (Def. Mem. at 3, 6 n.4, 17, Dkt. 35) and again repeats his argument in his 
Reply at 5 Dkt. 38. The case Francoeur relies on is a Summary Orders and Summary Orders in 
the Second circuit do not have precedential value. Local Rule 32.1.1, Disposition by Summary 
Order. They are limited to that case and that case alone. Further, the facts here are different. 

For example, Francoeur’s Summary Order only dealt with the submission of copyrighted 
material in court. Here Defendants are also accused of distributing registered copyrighted 
documents (FAC 99, 143, Dkt. 18) not submitted in court to their Australian clients without 
my permission, which is infringement under 17 U.S.C. § 501. The problem again is that those 
materials are u nkn own because Defendants and this Court refuse to allow discovery of such. 

Francoeur lamely tries to allege that because some of the documents his clients took were not 
registered with the Copyright Office, it means I am abandoning my claim of copyright 
infringement for the documents that were registered. 

Trespass to chattel 

My pleading of trespass to chattel action is also hamstrung by Defendants and this Court’s 
refusal to allow discovery to determine the full extent of Defendants’ thievery from my iCloud or 
home computer. 

Once again the problem is that there is only evidence of the attorney work product and 
screenshots computer data being interfered with by copying and downloading when in reality the 
amount of data interfered with may amount to megabytes. We don’t know because Defendants 
and this Court refuse to allow discovery. 

Interference in right of possession 


15 



The New York tort of trespass to chattel consists of intentionally using or interfering with a 
chattel in another’s possession, Hecht v. Components Inti, Inc., 22 Misc.3d 360, 369 (Nassau 
Cnty. Sup. Ct. 2008) (citing Restatement 2d Torts § 217), such as interfering with another’s 
possessory right in property. 

Computer data is property for the purposes of litigation, People v. Versaggi, 83 N.Y.2d 
123,128 (1994). 

Interference with infonnation stored on a computer gives rise to trespass to chattel if the 
condition, quality or value of the data is diminished as a result of defendants’ duplication. Twin 
Sec., Inc. v. Advocate & Lichtenstein, LLP, 113 A.D.3d 565, 565-66 (1st Dept. 2014); see 
Restatement 2d Torts § 218, Comment e. 

Francoeur in his Reply at 9, says that “Den Hollander concedes there was no injury to his 
computer or iCloud,” so the “trespass to chattels claim must be dismissed.” Francoeur 
prevaricated by leaving out the allegation in the FAC ^j 107 that Defendant’s trespass 
diminished the value of the data as a result of defendants’ duplication. Something that 
even Francoeur admits in his Reply at 9 but tries to deceive the Court by asserting I only 
claimed harm to my computer or iCloud. 

Defendants’ interference is actionable because the interference hindered my use of the 
attorney work product for its own purposes. Having opposing lawyers copying it and 
making it public destroyed its value of confidentiality. CPLR 3101(c) recognizes the 
sanctity of the lawyer’s mental impressions and strategic analyses, 3A Weinstein, N.Y. 
Civil Prac. 3101.42, which is why attorney work products are not legally discoverable. 
Defendants’ theft and publication of the attorney work product destroyed its sanctity, 
confidentiality and, therefore, its value. 

Whether the harm from trespass is direct or consequential is immaterial, so long as it is caused 
by the defendant’s act. Prosser & Keeton, Law of Torts § 14 (5th Ed). 

Defendants used the digital infonnation obtained to not only gain an unfair advantage in 
the N.Y. Supreme Court case but also to cause consequential damage to Plaintiffs 
business and disparage its services and products to the public. 

“[Ejvidence of mere possessory interference is sufficient to demonstrate the quantum of 
hann necessary to establish a claim for trespass to chattels” in the context of computer 
databases. Register.com, Inc. v Verio, Inc., 126 F. Supp. 2d 238, 250 (S.D.N.Y. 2000), 
aff’d in part and reversed in part on other grounds, 356 F.3d 393 (2d Cir.2004). 
Defendants are alleged to have interfered with my exclusive right of possession of all the 
materials on my iCloud or home computer by copying or downloading them. FAC fflf 
21-23,26. 

Given the magnitude of the confidential business and personal infonnation Defendants are 
alleged to be holding onto creates an imminent danger of extensive harm. Defendants could 
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simply publish out of context and falsely depict more of the stolen information or just publish 
personal financial and identity data. 

In Francoeur’s Reply at 9 n 6: 

Francoeur lies that I rely on AGT Crunch Acquisition LLC v. Bally Total Fitness Corp., 2008 
WL 293055 (N.Y. Sup. Ct. 2008) for the proposition that merely accessing a computer or 
"iCloud" is sufficient to make out trespass to chattels claim. Pl.'s Mem. at 29. I use AGT as 
stated in RDH Mem at 29 for the proposition that the interference for trespass includes when 
“defendants copied names and addresses from a customer database, which data they then used to 
solicit business. Here, Defendants copied the attorney work product and used it to gain an unfair 
advantage in the N.Y.S. Court. Defendant Bolger relied almost exclusively on the attorney work 
product in oral argument before Justice Schecter on May 27, 2015. FAC f 109.” 

Francoeur also falsely claims that AGT has been overturned—not according to Westlaw. 

Further, no subsequent cases have give it “negative treatment.” 

[In Twin Sec., Inc. v. Advocate & Lichtenstein, LLP , 113 A.D.3d 565, 565-66, 980 
N.Y.S.2d 18 (2014) a spouse copied the other spouses computer data but then returned it 
three days later. On the trespass action, the Court found “no indication that [the value] . . 

. any of the information on the computer was diminished as a result of defendants 
duplication.” 

Register.com, Inc. v Verio, Inc., 126 F. Supp. 2d 238, 250 (S.D.N.Y. 2000), aff’d in part and 
reversed in part on other grounds, 356 F.3d 393 (2d Cir.2004) was cited for the holding that 
“Although Register.com's evidence of any burden or harm to its computer system caused by the 
successive queries performed by search robots is imprecise, evidence of mere possessory 
interference is sufficient to demonstrate the quantum of harm necessary to establish a claim for 
trespass to chattels.” 

RDH Mem of Law at 28, 29, “Defendants interfered with my exclusive right of 
possession of the attorney work product and ah the other materials by copying or 
downloading them from my iCloud or home computer without my authorization.” 


Intent 


Trespass intent means Defendants knew their actions would interfere with my possessory rights 
in my computer data. Defendant Bolger clearly knew I had a home computer connected to the 
Internet because we communicated by email. She and Defendant Schafer also knew of the 
existence of my iCloud. (FAC Ex. F at 5) (illustrating how they found the iCloud address). As 
alleged, they also knew the home computer and iCloud were protected from public scrutiny, 

FAC at ft 98, 100, 101. 

On information and belief, they concluded that both contained privileged and confidential digital 
information that could be used to demonize me in the N.Y.S. Court case in order to increase their 
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chances of winning as well as injure my business and disparage the services and products it 
offered. FAC 98. 


Replevin 

The problem that hamstrings my Replevin allegations is that I do not know exactly what 
documents were stolen by Defendants and are in their possession, other than the attorney work 
product, which is not registered and the two screen shots of which most of the content is 
registered (Oral Ex. 7). 

Under N.Y. Penal Code § 156.30, the theft of data through unauthorized duplication is a 
crime peculiar to the electronic medium. Unlike a traditional larceny—the wrongful 
taking and withholding of property—valued and valuable data can be taken quickly by 
electronic duplication without depriving the rightful owner of the data. William C. 
Donnino, McKinney Supplemental Practice Commentary. 

Defendants are alleged to have stolen and to be in possession of my property that includes: 
financial infonnation 
security codes 
writings 
ideas 
contacts 
photographs 
music 
videos 
emails 

attorney work product 
attorney client privileged communications 
FAC 121 

Preemption 

Francoeur’ argues that the Replevin action concerning all of the above materials that Defendants 
are in possession of by reproducing them without my authorization are preempted by the 
Copyright Act § 301. (Def. Reply at 5-6). 

Francoeur only raises preemption as a defense for the Replevin action; therefore, he is 
barred from raising that defense for any of the other causes of action. Any defense that is 
available at the time of the original motion but is not included may not be the basis of a 
later motion. Albanv Ins. Co. v. Almacenadora Somex, S.A., 5 F.3d 907, 909 (5th Cir. 
1993) 

True to form, Francoeur prevaricates when he says, “[Federal] preemption extends to causes of 
action concerning unregistered works, as well as registered works.” (Def. Reply at 5). If that 
were true, than any document not registered with the Copyright Office or which the Copyright 
Office refused to registered would not allow the true owner to do anything. For example: 


18 



Attorney work product or attorney-client communication. If Copyright Law preempted 
any state cause of action unless registered or registration was refused, then an action 
under NY CPLR 3103(c) for a protection order under to suppress the wrongly obtained 
information would be preempted by Federal Copyright Law. Such would destroy the 
very purpose of confidentiality and along with it obviate CPLR 3101(b) & (c). 

Bank statements produced by my bank would be preempted and Defendants could keep 
them to use or sell as they wished. 

Security codes for the numerous websites that I like any modem day American use would 
continue to be held by Defendants to use or sell as they wished. 

Business and personal contact infonnation could be exploited by Defendants as it was in 
AGT Crunch Acquisition LLC v Bally Total Fitness Corp., 2008 WL 293055 (Sup. Ct. 

NY Cnty. 2008), where the Court refused to dismiss a Replevin action. Defendants 
copied names and addresses from plaintiffs customer database, which data was then used 
to solicit business. 

Personal and business emails by me and from others regarding various topics. 

Defendants could easily provide these emails to the reporter from the Murdoch 
newspaper in the NY Sup Ct case who writes a misandry column. 

As for ideas: While a state law claim for idea appropriation will be preempted when the 
idea is embodied by the originator of the idea in an original work of authorship, where 
there is no original work of authorship and instead merely a pure, unfixed idea that is 
being pitched (such as, “my idea for the movie is the ‘Terminator’ meets ‘Bedtime for 
Bonzo’”), there is no preemption. 6 Patry on Copyright § 18:15 

According to Francoeur, Defendants have a right to continue to possess all of that date because 
none of it was registered. 

The actual test for Copyright § 301 Preemption of state actions in this Circuit was cited and 
applied in Forest Park Pictures v. Universal Television Network, Inc., 683 F.3d 424, 429 (2d Cir. 
2012). [Involved state breach of contract action] 

1. The work at issue “come[s] within the subject matter of copyright.” “[Wjorks may 
fall within the subject matter of copyright, and thus be subject to preemption, even if 
they contain material that is un-copyrightable under section 102. Forest Park 
Pictures v. Universal Television Network, Inc., 683 F.3d 424, 429 (2d Cir. 2012). 

And 


2. No “extra element is required instead of or in addition to the acts of reproduction, 
performance, distribution or display, in order to constitute a state-created cause of 
action.” Forest Park Pictures v. Universal Television Network, Inc., 683 F.3d 424, 
430 (2d Cir. 2012) citing Computer Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693, 716 
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(2d Cir.1992) (nonliteral elements of compatibility component of rewritten computer 
program were not substantially similar to copyrighted work). That is, State law 
claims may proceed when those claims contain “extra elements that make it 
qualitatively different from a copyright infringement claim.” 

Applying this “extra element” test, the Second Circuit has held numerous categories of claims to 
be not preempted, such as 

improper disclosure of confidential material with respect to trade secrets, Computer 
Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693, 111 (2d Cir.1992), 

threat to the very existence of the plaintiffs product, Nat'l Basketball Ass'n v. Motorola, 
Inc., 105 F.3d 841, 853, 

breach of confidential relationship, Smith v. Weinstein, 578 F.Supp. 1297, 1307 
(S.D.N.Y.1984), affd without opinion, 738 F.2d 419 (2d Cir.1984). 

These three sound strikingly familiar to Defendants disclosing my attorney work product, 
breaching privileged client communications, which in the end destroyed the value of them. 

NY CPLR 7101 specifically provides for a cause of action to recover chattel. The purpose of the 
action in Replevin is simply to detennine “which party has the ‘superior possessory right’ to the 
chattels” and restore the chattel wrongfully withheld. Christie’s Inc. v. Davis, 247 F.Supp.2d 
414, 419 (SDNY 2002); Sinnott v. Feiock, 165 N.Y. 444, 445-46 (1901). Copyright specifically 
protects the rights to reproduce, perform, distribute and display—not to possess. 

Replevin also allows the plaintiff to utilize the services of the sheriff to repossess the chattel 
while the court's resolution of the ultimate right of possession was pending. Copyright does not 
provide for such. N.Y. C.P.L.R. 7101 Practice Commentaries, Vincent C. Alexander 
(McKinney). 

Replevin is available when the defendants are in possession of certain property to which the 
plaintiff has a superior right of possession. Batsidis v. Batsidis, 9 A.D.3d 342, 343 (2d Dept. 
2004). The New York Legislature has specifically protected computer data as property, People 
v. Versaggi, 83 N.Y.2d 123, 128-129 (1994). 

Concerning the chattel stolen by Defendants, it is axiomatic that I have the superior right of 
possession to those copies or downloads. 

Replevin is distinguished from conversion. Replevin is primarily recovery of possession of 
chattel with damages for unlawful detention wile conversion only seeks damages for seizure. 
Carmody-Witt 2d § 82.9. 

It is questionable that replevin lies where an action for conversion can be maintained, 
Cutten v. Kostyrka, 203 Misc. 940 (Sup 1952), because if no longer possesses the chattel, 
plaintiff does not have the option of recovering it. Conversion may lie for original 
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tortious taking and detention of chattel even where property returned to plaintiff, but not 
Replevin. 

Even if the Court ignores the distinction, conversion based on physical possession and 
control of a copyrighted work may not be preempted because such a tort involves “acts ... 
qualitatively different from those proscribed by copyright law. Harper & Row, 
Publishers, Inc. v. Nation Enters., 723 F.2d 195, 201 (2d Cir.1983), rev'd on other 
grounds, 471 U.S. 539, (1985). 

Copyright § 106 Exclusive rights 

(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or 
other transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 
motion pictures and other audiovisual works, to perfonn the copyrighted work publicly; 

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and 
pictorial, graphic, or sculptural works, including the individual images of a motion 
picture or other audiovisual work, to display the copyrighted work publicly; and 

(6) in the case of sound recordings, to perform the copyrighted work publicly by means 
of a digital audio transmission. 

Francoeur’s cases: 

Alexander Interactive, Inc. v. Leisure Pro Ltd., 2014 WL 4651942, at *6 (S.D.N.Y. Sept. 
16, 2014) from which Francoeur intentionally prevaricates by failing to quote the entire 
test for preemption, deals with the NY action of unjust enrichment—not replevin. 

Membler.com LLC v. Barber, 2013 WF 5348546, at *13 (E.D.N.Y. Sept. 23, 2013), 
actually holds that “to the extent that Plaintiff seeks relief for Defendants' retention of the 
work on the hard drive, it is not preempted.” Here, the Replevin action seeks return of all 
the material retained by Defendants. 

CA, Inc, v. Rocket Software, Inc., 579 F. Supp. 2d 355, 366-67 (E.D.N.Y. 2008) the Court 
held that plaintiffs conversion claim depended on the same material present in the 
plaintiffs Copyright Act claims, so it was preempted. Here, the replevin claim is for 
materials separate from those registered with the Copyright Office. 

As for trespass, Francoeur has not raised preemption on that issue; therefore, it is 
waived. 

Rocket Software also included an unjust enrichment claim that the Court did not 
preempt because the “Court is without sufficient information to make a 
determination as to whether that portion of the claim is ‘qualitatively different’ 
from the plaintiffs' copyright claim.” Id. at 371. Just like here. 
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Copyright preemption 

Section 301 of the Copyright Act expressly preempts a state law claim only if (i) the work at 
issue “come[s] within the subject matter of copyright” and (ii) the right being asserted is 
“equivalent to any of the exclusive rights within the general scope of copyright.” 17 U.S.C. § 
301(b); see Barclays Capital Inc. v. Theflyonthewall.com, Inc., 650 F.3d 876, 892 (2d Cir.2011). 

The Copyright Act preempts a state law claim when: “(1) the particular work to which the claim 
is being applied falls within the type of works protected by the Copyright Act under 17 U.S.C. §§ 
102 and 103 [compilation or derivative works], and (2) the claim seeks to vindicate legal or 
equitable rights that are equivalent to one of the bundle of exclusive rights already protected by 
copyright law under 17 U.S.C. § 106.” Briarpatch Ltd., L.P. v. Phoenix Pictures, Inc., 373 F.3d 
296, 305 (2d Cir. 2004). State law claims may proceed only if those claims contain “extra 
elements that make it qualitatively different from a copyright infringement claim.” Id. 

Where a state claim is asserted with respect to subject matter not “encompassed” within the 
Copyright Act, there is no statutory preemption regardless of whether the rights asserted are 
equivalent to those granted in Section 106. 

The factual content of the book did not remove the work as a whole (indisputably a literary work 
of authorship, see § 102(a)(1)) from the subject matter of copyright. Harper & Row, 723 F.2d at 
200; see also Barclays Capital, 650 F.3d at 892, 902. Similarly, in Briarpatch Ltd. v. Phoenix 
Pictures, Inc., 373 F.3d 296 (2d Cir.2004), we held that a novel fell within “the broad ambit of 
the subject matter categories” listed in section 102(a) despite containing uncopyrightable ideas. 
Id. at 306. Forest Park Pictures v. Universal Television Network, Inc., 683 F.3d 424, 429 (2d 
Cir. 2012)). 

While not protected by copyright a work might be considered within the subject matter of 
copyright. That does not, on its own, mean that a state claim concerning the work is preempted. 
The state law must also seek to protect rights equivalent to those “within the general scope of 
copyright.” 17 U.S.C. § 301. This is detennined by the “extra elements” test, which looks at 
whether “one or more qualitatively different elements are required to constitute the state-created 
cause of action being asserted.” If so, the state law protects rights different than those that the 
Copyright Act protects and there is no preemption. 6 Patry on Copyright § 18:15 

Computer Fraud and Abuse Act of 1986 

The elements for a civil action under the Computer Fraud and Abuse Act (“CFAA”), 18 U.S.C. § 
1030(a)(2)(C), are 

1. accessing without authorization a computer that is used in interstate or foreign commerce 

2. obtaining information there from, and 

3. causing loss—in this case loss, not damages. 

1. Hacking-unauthorized access 
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The only places the attorney work product and other materials existed from which Defendants 
could have been acquired via the Internet were my iCloud and home computer. 

iCloud 

Defendants hacking of iCloud alleged in FAC 4, 21, 30, 31, 57, 65, 100-102, 104. 

Bolger claims to have accessed my iCloud 12/30/14 to 1/13/15. (Def. Mem. Ex. S, Dkt. 35). 
Schafer claims to have accessed my iCloud from 12/30/14 to 1/12/15. (Def. Mem. Ex. T, Dkt. 
35). 

Defendants swear they had authorization when they accessed my iCloud because it was public. 
(Def. Mem. Ex. S, T). I, however, swear that both my iCloud and home computer were not 
publicly available. (FAC ]flf 4, 100). 

So it’s a tossup over the iCloud and the only way to resolve it is through discovery. 

One avenue of discovery is that Defendants Bolger and Schafer’s Internet Service 
Provider (“ISP”) will have tracked their Internet Protocol (“IP”), or computer address, 
when they used the Internet. Their ISP logs will show when Bolger and Schafer 
contacted my iCloud or home computer and how many times. If they lied as to when 
they contacted my iCloud or home computer, then they probably lied as to their hacking. 

Another avenue is an expert’s deposition, perhaps: 

Joseph Steinberg, 2014 article for Forbes on hacked photos of Hollywood starlets. 
Covers cyber security and entrepreneurship has SecureMySocial company for 
protecting information on the Internet. 

Kali Starkson security consultant for SiteLock, which protects against 
unauthorized access. 

Defendants hacked by Brute Force or Phishing. 

“Brute force” is a trial and error method in which a computer program repetitively tries different 
codes. 

“Phishing” is when a person opens an email and clicks on a link or document in the email. 
During the NY Sup Ct case I often opened emails from Bolger and click on a document if one 
was included. That would allow the installation of malware that would revealed my iCloud’s 
access codes. 

Brute Force and Phishing do not exploit a host’s security vulnerability and a host would not even 
be aware of such unauthorized access, as was my host, whom I contacted twice by telephone 
shortly after I learned on 1/12/15 that my iCloud was hacked. The next day I filed the Order to 
Show Cause, 1/13/15. 


23 



Enamestation, my host, stated it did not have access logs, so there was no way to find out 
if someone accessed my site who should not have by using Brute Force or Phishing. 

European Union has a law that requires recording of every computer that accesses or tries to 
access an iCloud. These are called access logs—US did not have such a law in 2014-15. 

There are private companies that provide such service, but I did not have one when Bolger and 
Schafer hacked my computer. 

One such company is Site Lock, which I subsequently contacted: 

My name is Kali Starkson and I am a website security consultant at SiteLock. I received 
the ticket you submitted wondering if we could see where the attacks are coming from. 
With [access log] services we can detennine what type of attempt came from where and 
what IP. But we can not pinpoint after its been done who has gotten in and what they 
have changed. 

[However, even with access logs, if the attack came from a public wifi, it will not show the IP 
address for attacking computer—just the public wifi address.] 

Home computer 

Defendants hacking of my home computer is alleged in FAC ]fl[ 4, 22, 30, 31, 58, 63,100 -102, 
104. 

Francoeur’s only challenge to these allegations is the conclusory allegation that they are 
speculative. (Def. Mem. at 15; Def. Reply at 4). 

2. Obtaining information from my iCloud or home computer 

Defendants’ affidavits admit obtaining the attorney work product and two screenshots from my 
iCloud. The only way the screenshots could have existed is by Defendants stripping my iCloud’s 
access codes. (FAC f 8). 

They could have also obtained the substance of the screenshots from my home computer. 

The FAC 21-23, 26, also alleges Defendants obtained all or most of the information on my 
iCloud or home computer. But the only way to determine that is through discovery, which this 
Court and Defendants have denied. 

Losses NOT damages 

In order to cover up his legal mistake in failing to understand the distinction between losses and 
damages in the CFAA, Francoeur now lies in his Reply at 6, Dkt. 38 by saying his Mem. at 20 
did object to RDH alleging “damages” but losses. 
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In his Mem at 19-20, Francoeur said: 

“Specifically, Den Hollander fails to allege that he spent any time remedying any alleged 
damage to his "iCloud" or his data as is required to plead a sustainable CFAA claim.” 
(Def. Mem at 19). 

“Den Hollander also alleges that he conducted "extensive searching" on the internet in 
order to detennine how Defendants "hacked" his computer and obtained the Document. 
FAC ]f 28-29, 31. But these allegations—amounting to little more than "Googling"—do 
not constitute an assessment of damage to his computer or its data , and thus are not 
compensable losses under the CFAA.” (Def. Mem at 20). 

“Plaintiffs CFAA claim should be dismissed for failure to plead the requisite damages .” 
(Def. Mem at 20). 

The FAC does not allege violation of 18 U.S.C. § 1030(a)(5)(B), which is what Francoeur quotes 
as requiring that unauthorized access “recklessly causes damage .” (Def. Mem. at 19, 

Francoeur’s emphasis). Having been caught in his sleight of hand of falsely claiming that I 
alleged “damages” rather than losses, Francoeur now acts as though he alleged all along that my 
FAC did not claim “losses.” 

Damages 

Under 18 U.S.C. § 1030(e)(8), “the tenn ‘damage’ means any impairment to the integrity 
or availability of data, a program, a system, or information.” Damage focuses on the 
actual hann caused to a machine, software or content. Includes deletion, destructin or 
corruption of electronic files. E-Commerce & Internet Law § 44.08(1), 44-132. 

Copying data does not equal damage, E-Commerce & Internet Law § 44.08(1), 
44-133, e.g. NetApp, Inc. v. Nimble Storage, Inc., 2015 WL 400251, at *14 (N.D. 
Cal. Jan. 29, 2015), which is why Francoeur alleges that I am claiming 
“damage[s]” rather than losses and relies on cases from Courts that confuse the 
terms loss and damage by construing different statutory provisions of CFAA. E- 
Commerce & Internet Law § 44.08(1), 44-135. 

Damages are required for a civil action under 1030(a)(5)(A), 1030(a)(5)(B), 
1030(a)(7)(A), 1030(a)(7)(C), 1030(c)(4)(A)(i)(V), 1030(c)(4)(A)(i)(VI). 

Damage and Loss under 1030(a)(5)(C). 

This case alleges violation of 18 U.S.C. § 1030(a)(2)(C) (FAC f la.)—not § 

1030(a)(5)(B) as Francoeur falsely says. (Def. Mem. at 19). 

§ 1030(a)(2)(C) violation occurs when without authorization a party obtains 
information from a computer used in interstate commerce—for which there is a 
civil action under 18 U.S.C. 1030(g). 1030(g) states “A civil action for a 


25 



violation of this section may be brought only if the conduct involves 1 of the 
factors set forth in subclauses (I), (II), (III), (IV), or (V) of subsection (c)(4)(A)(i). 
This case only alleges a of violation of subsection (c)(4)(A)(i)(I), which is limited 
to economic losses. 

This case does not involve damage as defined in § 1030(e)(8). 


Losses 


Under 18 U.S.C. § 1030(e)(l 1), “the tenn Toss’ means any reasonable cost to any 
victim, including the cost of responding to an offense, conducting a damage assessment, 
and restoring the data ... or infonnation to its condition prior to the offense . . . .” 

Loss includes time and expenses in analyzing, investigating, assessing security of a computer, 
modifying computers to prevent further unauthorized access, and otherwise responding to the 
intrusion. 

e.g., A. V v. /' Paradigms, LLC, 562 F.3d 630, 645-646 (4th Cir. 2009) (district court 
wrongly excluded from considration the costs of invesitigation undertaken by iParadigms 
to determine to detennine how A.V. gained access to its site; 

Facebook, Inc. v. Power Ventures, Inc., 844 F.3d 1058, 1066 (9th Cir. 2016) (plaintiff 
spent hours analyzing, investigating, and responding to defendant’s actions). 

“The term Toss’ encompasses only two types of harm: costs to investigate and respond to a 
computer intrusion, and costs associated with a service interruption. See Nexans Wires S.A. v. 
Sark-USA, Inc., 319 F.Supp.2d 468, 472 (S.D.N.Y.2004), affd, 166 Fed.Appx. 559, 562-63 (2d 
Cir.2006).” Quantlab Techs. Ltd. (BVI) v. Godlevsky, 719 F. Supp. 2d 766, 776 (S.D. Tex. 2010) 

Here there was no service interruption. 

Lost revenue recoverable only when it results from interruption of services. Nexans Wires S.A. 
v. Sark-USA, Inc., 166 F.Appx 559, 562-563 (2d Cir. 2006). FAC f 121 about loss of one client 
does not apply to the CFAA action. 

Based on the plain language of the CFAA, the Court concluded that a plaintiff can satisfy the 
CFAA's definition of loss by alleging costs reasonably incurred in responding to an alleged 
CFAA offense, even if the alleged offense ultimately is found to have caused no damage to the 
computer, data, data bases or interruption of service. Navistar, Inc. v. New Baltimore Garage, 
Inc., 2012 WL 4338816, at *8 (N.D. Ill. Sept. 20, 2012) 

“The CFAA allows recovery for losses sustained even if data or computers were not damaged.” 
1st Rate Mortg. Corp. v. Vision Mortg. Servs. Corp., 2011 WL 666088, at *2 (E.D.Wis. Feb. 15, 
2011 ). 

Allegations of loss related to security assessments are sufficient to allege loss for purposes of the 
CFAA. Plaintiffs have stated a CFAA claim by alleging that they incurred costs in investigating 
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an alleged CFAA offense. Motorola, Inc. v. Lemko Corp., 609 F.Supp.2d 760, 768 (N.D.I11. 

Feb. 11, 2009) 

Loss included the cost of perfonning a forensic investigation to determine what information may 
have been deleted from computer. Lasco Foods, Inc. v. Hall, 600 F.Supp2d 1045 (ED Mo 
2009). 

Held that the time and resources spent to research and assess the unauthorized transmission of 
confidential and proprietary information are costs explicitly identified in the CFAA’s definition 
of “loss”. Dudick, ex rel. Susquehanna Precision, Inc. v. Vaccaro, 2007 WL 1847435, *5 
(M.D.Pa.2007). 

Losses in excess of $5,000.00, including but not limited to losses sustained in responding to 
defendants' actions, investigating defendants' actions and taking remedial steps to prevent 
defendants' further actions are explicitly identified in the CFAA’s definition of “loss.” See 18 
U.S.C. § 1030(e)( 11). P.C. of Yonkers, Inc. v. Celebrations! The Party And Seasonal Superstore, 
L.L.C., 2007 WL 708978, at *5 (D.N.J. Mar. 5, 2007). 

Even though an intruder neither damages the computer nor its information, her conduct 
allows the intruder to accumulate valid user passwords to the system, requires all system 
users to change their passwords, and requires the system administrator to devote 
resources to re-securing the system. Thus, although there is arguably no “damage,” the 
victim does suffer “loss.” If the loss to the victim meets the required monetary threshold, 
the conduct should be criminal, and the victim should be entitled to relief. S.Rep. No. 
104-357, at 11 (1996). 

Id. 

The costs of responding to the offense are recoverable regardless of whether there is an 
interruption in service, and federal courts have sustained actions based on allegations of 
costs to investigate and take remedial steps in response to a defendant's misappropriation 
of data. P.C. Yonkers, Inc. v. Celebrations! The Party and Seasonal Superstore, L.L.C. 
2007 WL 708978 (D.N.J.) 

Time spent by plaintiffs President assessing the integrity of its computers counted toward the 
$5,000 threshold to extent not part of litigation. Health Care Advocates v. Harding, 497 
F.Supp2d 627 (E.D. Pa. 2007). 

The cost involved in investigating hacking and unauthorized access, investigating the damage, 
and revealing the unauthorized invasion constitutes “loss” as defined by the CFAA. Kaufman v. 
Nest Seekers, LLC, 2006 WL 2807177, *8 (S.D.N.Y.2006). 

CFAA claim was properly stated where a former consultant accessed copyrighted materials 
while still an employee of the consulting firm to be used for his personal benefit. 

George S. May Int'l Co. v. Hostetler, 2004 U.S. Dist. Lexis 9740 (N.D.I11.2004) 
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Finding that the “loss” suffered by plaintiffs, in having to expend substantial sums to assess 
whether there was any physical damage to their website, is not lessened simply because no 
damage occurred. E.F. Cultural Travel BVv. Explorica, Inc., 274 F.3d 577, 585 (1st Cir. 2001). 

Money spent modifying computers to prevent further unauthorized intrusions. Shugard Storage 
Centers v. Safeguard Self Storage, 119 F.Supp2d 1121 (W.D. Wash. 2000). 

As alleged in the FAC 28-33, 141-143, my investigation determined whether the work 
product existed in the filings of the N.Y.S. Court case or in some other publicly available case; 
determined whether the work product existed somewhere on the Internet; went through my entire 
iCloud and home computer to detennine whether Defendants had deleted or modified any data; 
researched possible means by which Defendants broke-in; and contacted the host of my iCloud. 
After concluding that Defendants likely used “brute force cracking” on my iCloud or “phishing” 
on my home computer, I researched methods to prevent such in the future and instituted more 
costly security precautions. All my investigating, analyzing, assessing security of the computers, 
modifying the computers and responding to the intrusion cost me over $5,000 over a one year 
period of $5,000 or more as required by 18 U.S.C. 1030(g). The FAC does not allege damages, 
but does allege investigating whether damages had occurred to my data. 

Such amounts to much more than “Googling” as Francoeur dissemblingly says. (Def. Mem at 

20 ). 

Francoeur dissembling about the cases he cites (Def. Reply at 6): 

In Reis, Inc. v. Springll LLC, 2016 WL 5390896, at *9 (S.D.N.Y. Sept. 26, 2016), the 
Court did not hold that loss is construed narrowly as Francoeur falsely says. It dismissed 
the CFAA action because “Plaintiffs' costs stem from their efforts to identify those who 
had obtained unauthorized access to the Reis Database, and not from any effort to 
investigate damage done to Reis computer systems or the Reis Database. . . . Costs 
associated with locating and collecting information about the hacker are not recoverable 
under the CFAA.” 

Here, the FAC does not allege costs for identifying the Defendants. 

B. USA , Corp, v. Ecogloves, Inc., 2009 WL 3076042, at *5-6 (S.D.N.Y. 2009), was a 
summary judgment action and the Court found that the evidence Plaintiff presented that 
the Defendant had exceeded her authorization in accessing data was insufficient and that 
the evidence of plaintiffs’ losses did not amount to $5,000. “Plaintiffs have failed to 
marshal admissible evidence that would show that they have met the jurisdictional 
threshold” of $5,000. 

The action here is not a Summary Judgment Motion but a Motion to Dismiss the 
Complaint under FRCP 12(b)(6). Pleading evidence in the complaint is 
unnecessary and against the policy of Rule 8. Geisler v. Petroce/li, 616 F.2d 636, 
640 (2d Cir. 1980) 
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Nexans Wires S.A. v. Sark- USA, Inc., 319 F. Supp. 2d 468, 476 (S.D.N.Y. 2004), was 
another motion for summary judgment. The Court found that Plaintiffs’ affidavits were 
insufficient to show that travel costs were related to responding to the alleged CFAA 
offenses. Further, Court relied on In re Doubleclick Inc. Privacy Litigation, 154 
F.Supp.2d 497 (S.D.N.Y.2001), which was decided on old version of statute before 
current definitions for loss and damages were included. Nexans Wires at 474 

The action here is not a Summary Judgment Motion but a Motion to Dismiss the 
Complaint under FRCP 12(b)(6). Pleading evidence in the complaint is 
unnecessary and against the policy of Rule 8. Geisler v. Petrocelli, 616 F.2d 636, 
640 (2d Cir. 1980) 

Tyco Int'l (US) Inc, v. Does, 2003 WL 21638205, at *1-2 (S.D.N.Y. 2003). In a default 
judgment, Tyco was required to submit evidence for its claim compensatory damages of 
trying to determine who hacked into its email server. The Court “considered whether the 
cost of investigating the identity of a computer hacker could constitute compensatory 
damages under the CFAA. . . . [T]he court was clearly calculating damages, rather than 
determining “loss” for purposes of standing.” Nexans Wires S.A. v. Sark-USA, Inc., 319 
F. Supp. 2d 468, 475 (S.D.N.Y. 2004), affd, 166 F. App’x 559 (2d Cir. 2006). Tyco’s 
investigative costs would be compensable only if the investigation was necessary in order 
to reveal the actionable activity—not track down the identity of the hacker. Id. at 3. The 
Court required Tyco to quantify costs beyond identifying the hacker. 

Int'l Chaujfeured Serv, v. Fast Operating Corp., 2012 WL 1279825, at *3_4 (S.D.N.Y. 
2012), the Court found that the cost of the investigation into the hack did not amount to 
the threshold of $5,000. 

[Del Monte Fresh Produce, N.A., Inc. v. Chiquita Brands Int'l Inc., 616 F.Supp.2d 805, 
811 (N.D.I11. Mar. 19, 2009). “Just because plaintiff alleges it paid for a damage 
assessment does not make it so.” Summary judgment action and plaintiff did not provide 
evidence of damage assessment by intrusion.” In case Franco reaises case] 

No premption: Congress did not make the CFAA the exclusive law governing computer crimes. 
United States v. Riggs, 739 F. Supp. 414, 423 (N.D. Ill. 1990). 

The CFAA may supplement oterh state and Federal causes of action for electronic theft 
and misappropriation. E-Commerce & Internet Law § 44.08(1), 44-138. 

Civil RICO 

No attorney immunity from RICO 

Francoeur’s lying has really gotten out of hand, and I request that this Court admonish him for 
such. 
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In his Reply at 7, Francoeur says that I “contend[] that ‘courts disagree’ as to whether 
nonnal litigation activities cannot be the basis of a RICO claim. [Citing] Pl.'s Mem. at 


22-23.” 


That is blatantly and intentionally false. The word “normal” does not appear in either my 
FAC or Opposition and Francoeur knows that. He intentionally tries to deceive this 
Court by claiming that I allege Defendants were engaging in “normal litigation 
activities.” That is false, unless in Francoeur’s world of litigation by deception, perjury, 
theft and wire fraud are “normal litigation activities.” 

Litigation activities can be the bases for the RICO predicate act of wire fraud. 

In Feld Entertainment Inc. v. American Society for the Prevention of Cruelty to Animals, 873 
F.Supp.2d 288, 318-319 (D.D.C. 2012), the court refused to dismiss the RICO case based on 
attorney misconduct. InHandeem v. Lemaire, 112 F.3d 1339, 1349 (8th Cir. 1997), the court 
stated that “An attorney’s license is not an invitation to engage in racketeering, and a lawyer no 
less than anyone else is bound by generally applicable legislative enactments. Neither Reves v. 
Ernst & Young, 507 U.S. 170 (1993), nor RICO itself exempts professionals . . . from the law’s 
proscriptions, and the fact that a defendant has the good fortune to possess the title ‘attorney at 
law’ is, standing alone, completely irrelevant to the analysis dictated by the Supreme Court [in 
Reves].” 


Francoeur uses an out of context quote from Handeem that “performing ordinary legal 
tasks” is unlikley to expose an attorney to RICO liability. He clearly intentionally took 
the quote out of context to invent a generalization to support his attorney immunity. 

The context of the quote shows that the Court was not supporting Franoeur’s made up 
immunity but that for a lawyer to be liable under RICO required satisfaction of the 
elment of “playing a part in the direection of the enterprises affairs,” which the FAC 
alleges for the Defendants here, FAC ]fl] 77-87. 

“Appreciation for the unremarkable notion that the operation or management test does 
not reach persons who perform routine services for an enterprise should not, however, be 
mistaken for an absolute edict that an attorney who associates with an enterprise can 
never be liable under RICO. An attorney's license is not an invitation to engage in 
racketeering, and a lawyer no less than anyone else is bound by generally applicable 
legislative enactments. Neither Reves nor RICO itself exempts professionals, as a class, 
from the law's proscriptions, and the fact that a defendant has the good fortune to possess 
the title “attorney at law” is, standing alone, completely irrelevant to the analysis dictated 
by the Supreme Court. 12 It is a good thing, we are sure, that we find it extremely difficult 
to fathom any scenario in which an attorney might expose himself to RICO liability by 
offering conventional advice to a client or performing ordinary legal tasks (that is, by 
acting like an attorney). [Francoeur’s out of context quote] This result, however, is not 
compelled by the fact that the person happens to be a lawyer, but for the reason that these 
actions do not entail the operation or management of an enterprise.” Handeen v. 

Lemaire, 112F.3d 1339, 1349 (8th Cir. 1997) 
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Defendants Bolger and Schafer communicated the fraud over the wire three times to the N. Y. 
Supreme WebCivil site. (FAC U 48). 

On information and belief, they also communicated the attorney work product and their 
misrepresentations about it over the wires to their clients in furtherance of their scheme. 

Wire fraud need only be in furtherance of a scheme, since “it is sufficient... to be 
‘incident to an essential part of the scheme ... or a step in the plot’.” Schmuck v. U.S., 
489 U.S. 705, 710-711 (1989) (citations omitted). 

Francoeur relies on malicious prosecution and abuse of process cases to assert that litigation 
activities can never form the basis for the RICO predicate act of wire fraud. True to his litigation 
trickery, he fails to cite to cases that have found that alleged mail and wire fraud violations in 
such cases can be RICO predicate acts when there is more than just allegations of malicious 
prosecution or abuse of process. 

U.S. v. Eisen, 974 F.2d 246, 254 (2d Cir. nl992), involved mail fraud violations arising out of a 
scheme by a law firm to deprive civil defendants and their liability insurers of money through 
perjury. The Second Circuit noted: 

[Tjhere is some tension between the congressional decision to include federal mail [wire] 
fraud as a predicate offense and to exclude perjury, whether in violation of federal or 
state law. . . . [However, where] a fraudulent scheme falls within the scope of the federal 
mail [wire] fraud statute and the other elements of RICO are established, use of the mail 
[wire] fraud offense as a RICO predicate act cannot be suspended simply because perjury 
is part of the means for perpetrating the fraud. We do not doubt that where a series of 
related state court perjuries occurs, it will often be possible to allege and prove both a 
scheme to defraud within the meaning of the mail [wire] fraud statute as well as the 
elements of a RICO violation. 

Francoeur’s clients are accussed of doing exactly that. FAC lg., 43-54, 136. 

Francoeur pulls his usual prevarication and misrepresentation in his Reply at 7 n.5 quote 
“Eisen did not reach the issue here regarding whether litigation activities alone can 
suffice as RICO predicate acts of mail and wire fraud." Curtis & Assocs., P.C. v. Law 
Offices of David M. Bushman, Esq., 758 F. Supp. 2d 153 (E.D.N.Y. 2010), affd sub nom. 
Curtis v. Law Offices of David M. Bushman, Esq., 443 F. App'x 582 (2d Cir. 2011): 

1. Francoeur intentionally failed to say that the Curtis Court found that “despite 
plaintiffs' creative attempts to plead mail and wire fraud, the court finds that 
plaintiffs' incomplete allegations at best attempt to make out a malicious 
prosecution claim. . . . [W]ithout more, [such] cannot constitute a viable RICO 
predicate act.” Id. 172. 

2. Francoeur tries to again claim that the FAC only alleges Defendant’s were 
engaged in ordinary litigation activities. But as Eisen found, “where a series of 
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related state court perjuries occurs, it will often be possible to allege and prove 
both a scheme to defraud within the meaning of the mail [wire] fraud statute as 
well as the elements of a RICO violation.” Eisen at 254. 

In Lemelson v. Wang Laboratories Inc., 874 F.Supp. 430, 434 (D.Mass. 1994), mail and wire 
fraud violations involving extortion and fraudulently obtaining patents through a pattern of 
litigation were RICO predicate acts. 

In Hall American Center Assoc. L.P. v. Dick, 726 F.Supp. 1083, 1097 (E.D.Mich. 1989), 
allegations that defendants engaged in filing fraudulent litigation as part of a larger scheme were 
sufficient to be considered RICO predicate acts. The court found that lawsuits can be a 
component of a predicate act. 

In U.S. v. Paccione, 751 F. Supp. 368, 372 (S.D.N.Y. 1990), affd, 949 F.2d 1183 (2d Cir. 1991), 
defendants were liable for mail fraud stemming from fraudulent statements given to the N.Y.S. 
Department of Environmental Conservation—a state government organization as is the NY Sup 
Ct—in order to obtain a permit to transport medical waste. Here, as part of an extensive scheme 
to destroy my business and advocacy for men’s rights, Defendants provided not just the N.Y.S. 
Court but the public at large fraudulent statements that the privileged attorney work product was 
a press release issued by me. 

If such criminal conduct as that of Defendants Bolger and Schafer cannot be reached by wire 
fraud, then in this Internet age, any attorney can make up any outrageous lie, communicate it to 
his clients over the wires for their approval, and not only win an action, hammer an opponent 
into submission but also destroy an opponent’s business by broadcasting such a lie over a 
publicly available court website. FAC 56. 

Francoeur cases in his Reply at 7 do not find that there exists a lawyer immunity to RICO: 

Singh v. NYCTL 2009-A Tr., 2016 WL 3962009, at *8 (S.D.N.Y. July 20, 2016), affd, 
683 F. App'x 76 (2d Cir. 2017), the Court held that RICO claims were not based the on 
legal positions taken by litigation adversaries in settlement talks. The complaint did not 
plausibly suggest that Defendants knowingly or intentionally misinterpreted New York 
law with the specific intent of harming Plaintiff when Defendants mistakenly told 
Plaintiff they had a right to collect attorneys' fees and costs. 

Estate oflzzo v. Vanguard Funding, LLC, 2017 WL 1194464, at *12 (E.D.N.Y. Mar. 30, 
2017), the Court dismissed the Civil RICO action because that while the Plaintiffs' 
allegations of fraudulent state court litigation may have merit, there was already an 
ongoing Foreclosure Action in State court entertaining the same allegations as in the 
Federal Court and that was the proper vehicle for relief. 

Wire fraud under 18 U.S.C. § 1343 

Francoeur argues there was no fraud. (Def. Reply at 8). 
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Wire fraud under Civil RICO requires: 

1. A scheme or artifice to defraud by means of false pretenses or representations. Hon. Jed 
S. Rakoff, SDNY Judge & Howard w. Goldstein, RICO Civil and Criminal Law Strategy, 
§ 2.01, 2-15, Law Journal Press (2017). 

According to Judge Rakoff a “scheme or artifice to defraud” “include essentially 
any trickery, deceit, half-truth, ... or affirmative misrepresentation and is 
interpreted broadly by the courts. Id. 

So what did Defendant Bolger do? 

She introduced the attorney work product in her Affirmation in Opposition to my 
motion for immediate trial on personal jurisdiction as a “ Media Release .” (Def. 
Mem Ex. K, Oral Ex. 8). On the first page of her Affirmation she slated the work 
product as Ex. 1 and swore: “A true and correct copy of the " Media Release " 
[that’s an exact quote] available at Plaintiffs MR Legal Fund website, 
http ://www. mensrightslaw. net/main/Do wnUnder/Press_ 

Responses.pdf, is attached hereto as Exhibit 1.” She swore under “penalty of 
perjury pursuant to CPLR 2106” that it was a “Media Release.” 

In her Mem of Law at 5 (FAC Ex. E, Oral Ex. 9) she mentioned the attorney work 
product had the title of “Responses to Media,” but cited to it in her Affirmation at 
page 1 and Exhibit 1 “Bolger Affi, Ex. 1 at 1 (“Release”)” which classified it as a 
“Media Release,” and in her Mem of Law attached the short hand moniker 
“Release” with a capital R 

Bolger continued to use the term “Release” with a capital “R” in her Mem of Law 
at 9, 17. At 18, she referred to the attorney work product again as “Media 
Release” with capitals M & R and followed that cite with “Release” capitalized 
four times. At 19 she used Release once again. 

So in her papers, Bolger mentioned the title of the document but swore it was a 
“Media Release” and called it a “Media Release” or for short a “Release” nine 
times in her Mem of Law. 

Half-truth means a partially true statement meant to deceive. Webster’s Third New 
International Dictionary (1993). Bolger referred to the attorney work product 10 times 
as a Media Release but only once by its title “Responses to Media.” So Bolger’s truth 
isn’t a half truth but a one eleventh truth. 

Deceit means a knowing or recklessly made false statement with the intent that someone 
else will act on it. Black’s Law Dictionary. Ten out of eleven times Bolger made a false 
statement about what the attorney work product exactly was. If she did not do it 
knowingly, it was clearly reckless. 
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Trickery means the use of subterfuge or stratagems [ability to devise cunning plans to 
achieve an end] to deceive. Blacks ’ Law Dictionary. 

Bolger is not a fresh-minted law school graduate. 

As her attorney Francoeur wrote “Ms. Bolger is an accomplished litigator and a 
partner [at a major law firm], in addition to an adjunct faculty member at 
Fordham Law. She has been recognized by Chambers & Partners as a leading 
media lawyer nationwide and by Best Lawyers as one of the preeminent media 
lawyers in New York.” (Def. Mem. at 4). 

Such means that Bolger knew exactly what she was doing when referring to the 
attorney work product as a “Media Release.” She clearly wrote her Affirmation 
and Mem of Law in the NY Sup Ct case (Oral Ex. 8 & 9) so that a once read 
through would leave the reader whether the Court or public with the belief that the 
attorney work product was a “Media Release.” 

That was the key to Bolger’s scheme. (FAC ]fl[ 52-54) 

a. To deceive viewers of the publicly available WebCivil Supreme website into 
believing that Plaintiffs business and the services it provided, both legal and 
consulting, were inept because they not only made confidential and privilege 
information public but actually released such to the press. 

b. To use her perjury as a step in the plot to save her clients money by deceiving the 
N.Y. Supreme Court into ruling in their favor and to avoid continuing costly 
litigation by intimidating Plaintiff into giving up his action. 

c. To intimidate me that she or her misandry client-reporter Tory Shepherd will 
publicize the stolen materials from Plaintiffs iCloud or home computer and 
continue to deceive the public concerning those materials so as to completely 
destroy Plaintiffs business. 

d. Defendants also made the false representations to hide the fact that the stolen 
document was attorney work product and their use of such was unprofessional 
conduct. “Here [was] simply an attempt, without purported necessity or 
justification, to [exploit] written statements, private memoranda and personal 
recollections prepared or formed by an adverse party’s counsel in the course of 
his legal duties. . . . Not even the most liberal of. . . theories can justify 
unwarranted inquiries into the files and the mental impressions of an attorney.” 
Hickman v. Taylor, 329 U.S. 495, 510 (1947). 

[Other Wire fraud elements: 

causing such misrepresentations to be transmitted or making a communication in 

furtherance of the scheme by wire, radio or television communication in interstate 
or foreign commerce; and 

intentionally devising, participating in, or abetting such a scheme, which is inferred by a 
person’s pattern of conduct and the nature of the scheme.] 
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Robbery predicate act 


N.Y. Penal Code § 156.30 prohibits theft of computer related material. It is a Class E felony— 
punishable by more than one year. 

Under 18 U.S.C. § 1961(A) “any act or threat involving murder, kidnapping, gambling, arson, 
robbery , bribery, extortion, dealing in obscene matter, or dealing in a controlled substance or 
listed chemical, which is chargeable under State law and punishable by imprisonment for more 
than one year” is a predicate act. 

In United States v. Forsythe, 560 F.2d 1127, 1137 (3d Cir. 1977), the Court of Appeals pointed 
out that state offenses which involved the generic meaning of the crimes listed in 18 U.S.C. § 
1961(A) were predicate acts. 

“The legislative history of 18 U.S.C. s 1961(1)(A) specifically states that “State offenses are 
included by generic designation.” This statement manifests the legislative intent to incorporate 
the Supreme Court's holding in United States v. Nardello, 393 U.S. 286 (1969), into the RICO 
statute. Nardello stands for the proposition that alleging a state violation which falls within the 
generic category of the predicate offense is adequate to charge a violation of the Travel Act.” Id. 

“The test for determining whether the charged acts fit into the generic category of the predicate 
offense is whether the indictment charges a type of activity generally known or characterized in 
the proscribed category . . . .” ID. 

Simple theft under Federal Faw, 18 USC § 2111 is a lesser offense included in the 
offense of robbery. United States v. Walking Crow, 560 F.2d 386, 388 (8th Cir. 1977), so 
it fits into the proscribed category. 

Under N.Y. Penal Code § 156.30, the theft of data through unauthorized duplication is a 
crime peculiar to the electronic medium. Unlike a traditional larceny—the wrongful 
taking and withholding of property—valued and valuable data can be taken quickly by 
electronic duplication without depriving the rightful owner of the data. William C. 
Donnino, McKinney Supplemental Practice Commentary. 

Francoeur’s Reply at 8 relies on the same argument from his Mem of Faw at 24 with the 
only difference that he falsely asserts that “If and only if the state law crime is 
substantively equivalent to a predicate act” of robbery for which he cites “See, e.g., 

United States v. Forsyth, 560 F.2d 1127, 1137 (3rd Cir. 1977). 

Forsythe does not hold that. The words “substantially equivalent” cannot be 
found in the opinion. 

Additionally, Francoeur’s use of the Blue Book signal “e.g." which means there 
are other case holding his assertion, is just another one of his falsehood. There 
are no other cases because if there were, he would have cited them. 
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Forsythe also relied on the Nardello Court when it held that . . the inquiry is not the manner in 
which States classify their criminal prohibitions but whether the particular state involved 
prohibits the . . . activity charged. 393 U.S. at 295.” 

N.Y. Penal Code § 156.30 prohibited the theft of material from my iCloud or home 
computer. 

Francoeur wrongly asserts that just because NY specifically defines robbery as involving 
force, it means that robbery as used in the RICO statute does not included theft of 
electronic data. 

Francoeur relies on two EDNY cases Naples v. Stefanelli, 2015 WL 541489, at *9 
(E.D.N.Y. Feb. 7, 2015) and Wood v. Inc. Vill. ofPatchogue of New York, 311 F. Supp. 

2d 344 (E.D.N.Y. 2004) but those cases wrongly found that robbery under RICO is 
defined by state law. The Supreme Court in Nardello on which the Third Circuit relied in 
Forsythe disagrees. 

Open-ended pattern 

The FAC alleges that Defendants will continue trying to steal any “new information stored” on 
my iCloud or home computer. FAC ]f 75. Further, the FAC at fflf 24 & 143 alleges that 
Defendants will use the infonnation already stolen in any way possible to destroy my business 
and my men’s rights advocacy. 

Conspiracy 

There are no allegations of a RICO conspiracy, nor is LSKS as a defendant or co-conspirator. 
Enterprise 

Levine Sullivan Koch & Schulz, LLP, the law firm at which Bolger and Schafer worked at the 
time. Only the Defendants violated 18 U.S.C. § 1962(c) not the law firm. FAC ]j]j 36-40, 77-88. 

Coercion 

Francoeur failed to address in his papers the coercion allegation at FAC 110, 111; therefore, 
Defendants’ waived there opposition and it is presumed true. 

Defendants filed their false claim about the attorney work and to intimidate me into giving up my 
action. In making the attorney work product public, defendants were also telling me that they 
will continue to publicize the materials they likely stole from my iCloud, or home computer, 
through their Murdoch client’s Internet news sites and continue to deceive the public concerning 
those materials so as to destroy my livelihood and my role as a men’s rights advocate. 

By retaining materials other than the attorney work product from my iCloud or home computer, 
Defendants are engaging in coercion in the second degree under N.Y. Penal Law § 135.60(5) 
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because their possession of my personal and business data amounts to a continuing threat to 
expose secrets or publicize asserted facts, whether true or false, tending to subject me and my 
business to hatred, contempt or ridicule. 

RDH May 10, 2017, to the Court on Defendants’ attempted coercion : 

In response to my raising the issue of an early discovery dispute under Your Honor’s Individual 
Rules & Practices in Civil Cases f 3 and Fed. R. Civ. P. 26(d)(1), (May 8, 2017, Letter Motion 
Dkt. 27), Defendants’ attorney Joseph L. Francoeur sent me a threatening letter trying to coerce 
me into withdrawing that Letter Motion. 

It’s important to note that one of the key allegations in this case is that Defendants copied 
or download most and probably all of my iCloud. (First Amended Complaint ^ 21 & 23). The 
iCloud contained privileged and confidential matters related to my law practice and personal life, 
which places Defendants, and now Francoeur, in a unique position of power over the survival of 
my law practice. All they need do in typical neo-McCarthyite-PC fashion is release selective 
information out of context with false or dissembling interpretations, and I’m back to driving a 
taxi. (First Amended Complaint f 24). 

Francoeur’s threatening letter (Exhibit A [May 8, 2017 letter]) is logically read with the 
knowledge that Defendants and he have access to what was stolen from my iCloud. With that in 
mind plus the real world inference that winning is everything with most defense lawyers, makes 
Francoeur’s words menacing, intimidating and bullying. His message is simple—unless I do 
what he says in this case, he will use the confidential information from my iCloud to depict me 
as a demon out of the TV show “Supernatural” to not only win this case but further hann my 
practice. 

Francoeur wrote in part: 

“We are writing to demand that you immediately withdraw you Letter Motion to 

the Court dated May 8, 2017 (Dkt. 27, Att. 2) ... . If you fail to do so, we reserve 

the right to seek all appropriate relief from the Court.” 

By using “we” in his letter, Francoeur is clearly referring to his clients who possess the 
information from my iCloud. His words clearly verbalize the threat that he and they are willing 
to use that information in this Court to make their prevaricating and dissembling smears public 
and hopefully win this case. 

Francoeur and Defendants have essentially engaged in coercion in the second degree, 
N.Y. Penal Law § 135.60(5), by threatening to expose secrets or publicize asserted facts, whether 
true or false, tending to subject my business to hatred, contempt or ridicule—a class A 
misdemeanor. 

I, therefore, request that Francoeur and Defendants be restrained from using the 
information from my iCloud for ad hominem attacks and irrelevant accusatory 


37 



Other wrong doings 

Francoeur does not even address these allegations; therefore, they are deemed admitted: 

N Y. Rule of Professional Misconduct 4.1: In the course of representing a client, a lawyer 
shall not knowingly make a false statement of fact or law to a third person. 

N. Y. Judiciary Law § 90(4)(e): For purposes of this subdivision, the term felony shall 
mean any criminal offense classified as a felony under the laws of this state or any 
criminal offense committed in any other state, district, or territory of the United States 
and classified as a felony therein which if committed within this state, would constitute a 
felony in this state. 

Defendants violated Rule 4.1 by committing perjury before the N.Y.S. Court that the 
attorney work product was a “Media Release,” 

Defendants Bolger and Schafer violated N. Y. Judiciary Law § 90(4)(e) by violating N.Y. 
Penal Code 156.30: 

A person is guilty of unlawful duplication of computer related material in the first degree 
when having no right to do so, he or she copies, reproduces or duplicates in any manner 
any computer data . . . and thereby intentionally and wrongfully deprives or appropriates 
from an owner thereof an economic value or benefit in excess of two thousand five 
hundred dollars .... 

By stealing the attorney work product and publishing it, the two destroyed its value and harmed 
my business in an amount well over $2,500 and committed a class E felony. 

Defendants Bolger and Schafer violated N.Y. Judiciary Law § 90(4)(e) and continue to violate it 
by violating N.Y. Penal Code § 156.35 in which their possession of all the misappropriated 
compute data is a class E felony: 

A person is guilty of criminal possession of computer related material when having no 
right to do so, he knowingly possesses, in any fonn, any copy, reproduction or duplicate 
of any computer data or computer program which was copied, reproduced or duplicated 
in violation of section 156.30 of this article, with intent to benefit himself or a person 
other than an owner thereof. 

Collateral estoppel 

The key determination for estoppel is whether the identical issues as raised in the current action 
were litigated and necessarily decided in the prior action. Kaufman v. Eli Lillv & Co., 65 N.Y.2d 
449,455 (1985). 

Francoeur intentionally misreads my Mem., p. 32, Dkt. 37, that unless every single issue raised 
in this action had to be raised, litigated and decided in my motion in the NY Sup Ct. to withdraw 
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the hacked document, than collateral estoppel does not apply. That is not my argument. As my 
Mem. p. 32, states: The key determination for estoppel is whether the identical issues—all the 
issues raised above under Section II—were litigated and necessarily decided in the prior action. 
Kaufman v. Eli Lilly & Co., 65 N.Y.2d 449, 455 (1985). It’s an issue by issue determination. If 
one specific issue was litigated and decided in my motion in the NY Sup Ct, then it is estopped, 
but if another specific issue was not litigated or decided, then it is not estopped. 

Francoeur also lies that my Mem asserts a different cause of action that includes the same issue 
avoid collateral estoppel. Reply at 2. My Mem at 32 states: 

Collateral estoppel applies to issues rather than to whole claims or defenses, Siegel, N.Y. 
Prac. § 457 (5th ed.), unless the “causes of action are different, not in form only . . . but in 
the rights and interests affected. The estoppel is limited in such circumstances to the 
point[s] actually determined . . . .” Schuykill Fuel Corp. v. B. & C. Nieberg Realty 
Corp., 250 N.Y. 304, 307 (1929) (Cardozo, J). 

So what my Mem argues, and not what Francoeur’s fake statements of what it argues, is that the 
specific issue or fact must have been raised, litigate and decided in my motion to withdraw the 
hacked document in the NY Sup Ct in order for estoppel to apply to that exact issue or fact in 
this action. 

Further, “The party seeking the benefit of collateral estoppel has the burden of demonstrating the 
identity of the issues in the present litigation and the prior determination .. . .” Kaufman v. Eli 
Lilly & Co., 65 N.Y.2d at 456. That means Francoeur had to show that all the issues in Section 
II of my Mem. Dkt. 37 were litigated in the N.Y.S. Court motion and disposed of by its general 
verdict. 

Francoeur only alleges that the allegation of Defendants hacking my iCloud was decided by the 
NY Sup Ct when it denied my motion to withdraw the hacked document. (Reply at 2). 

Francoeur falsely says one of my arguments is that the NY Sup Ct decision on motion to 
withdraw the hacked document is “short.” (Reply at 2). 

He also argues that the two sentence decision of the NY Sup Ct implicitly found no hacking for 
which he relies on Irish Lesbian and Gay Organization v. Giuliani, 143 F.3d 638, 645 (2d Cir. 
1998), and Wilder v. Thomas, 854 F.2d 605, 620 (2d Cir. 1988). 

The district court in Irish Lesbian and Gay Organization issued an extensive and in depth 
opinion of eight pages. The 2d Cir ruled that while the district court's opinion did not 
explicitly decide whether NYC Admin. Code §10-110 contained adequate standards to 
prevent government censorship of speech, it did find section 10-110 to be facially 
content neutral and a valid time, place, and manner regulation as applied. The explicit 
decision on time, place and manner regulation incorporate a decision on adequate safe 
guards because if the safeguards were not adequate, it would not be a valid time, place 
and manner regulation that the district court found it was. See Forsyth County, Ga. v. 
Nationalist Movement, 505 U.S. 123, 130, (1992). 
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The district court in Wilder v. Thomas, 854 F.2d 605, 620 (2d Cir. 1988) issued an 
extensive and in depth opinion of eleven pages. The 2d Cir ruled that the same 
environmental adequacy issue on traffic and air quality that was decided by the state 
court was raised by plaintiffs now in federal court. Plaintiffs argued, however, that the 
state court only applied one standard and not the more stringent standard that they 
brought in the district court. The 2d Cir found that the state court had in effect applied 
the more stringent standard. 

Neither of these arguments apply here because all we know is that the NY Sup Ct concluded that 
the document would not be withdrawn. Was that because the Defendants did not hack my 
iCloud; did not hack my home computer; even if they did hack my iCloud or home computer, the 
document was a press release distributed to the media; my motion to withdraw was frivolous as 
argued by Bolger in her opposition motion, NY Sup Ct. Dkt. 104; they did not violate any NYS 
Penal Codes; they did not violate my privacy rights under the US Constitution; they did not 
violate the Computer Fraud and Abuse Act. So which one or ones were the basis for the NY Sup 
Ct’s cryptic decision—we don’t know. 

Here, it is impossible to determine from the two sentence decision in favor of the defendant what 
the detennination was based upon. In this situation, the judgment entered cannot be made the 
basis of a collateral estoppel as to any of the grounds upon which it might have been based. 

In determining the extent to which a judgment operates as an estoppel it is necessary to 
determine what issues were involved and decided in the action, and the burden is upon the 
person asserting the estoppel to establish it. Kingv. Beers, 145 A.D. 177, 177 (App. Div.), affd, 
203 N.Y. 559(1911). 

From the cryptic judgment it cannot be determined exactly what issues in the motion to withdraw 
were decided. Even if all the issues in the motion to withdraw were decided what about issues 
here that were never touched on in that motion: 

The following elements for RICO were not litigated or decided: Defendants’ law firm as 
an Enterprise; wire fraud—the fraud in the N.Y.S. Court motion was falsely representing 
the attorney work product as a “Media Release,” not communicating such over the wires 
in furtherance of Defendants’ RICO scheme; robbery as a predicate act, theft of computer 
data under Penal Code § 156.30 was raised but not litigated, and it is unclear whether it 
was decided—probably not since it is a criminal statute that does not provide for a civil 
action as does RICO; two or more predicate acts made in furtherance of a scheme, such a 
scheme was unnecessary for the N.Y.S. motion’s decision; predicate acts related in time 
and open to repetition so as to constitute a pattern of racketeering activity was 
unnecessary for the N.Y.S. motion’s decision and unclear whether it was considered; 
Defendants participation in the conduct of the Enterprise’s affairs through a pattern of 
racketeering activity was not an issue in the N.Y.S. motion, so never litigated, never 
determined and unnecessary for the decision. 
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As for copyright infringement, the N.Y.S. Court does not have subject matter jurisdiction 
over a copyright action, 28 U.S.C. § 1338(a), so it could not have been litigated or 
determined. 

Trespass requires the interference of my exclusive right of possession in the attorney 
work product and other materials on my iCloud or home computer. The N.Y.S. Court 
never determined whether Defendants’ possessory interference was sufficient to 
demonstrate the quantum of harm necessary to establish a claim for trespass to chattels; 
Defendants’ intent in trespassing to obtain information for their strategy of litigating by 
personal destruction to help win their case and hann my business was never determined 
by the N.Y.S. Court’s motion decision; and punitive damages for trespass was never 
litigated. 

As for replevin, Defendants continue to retain possession or control of all those other 
materials stolen from my iCloud or home computer—an issue never resolved by the 
N.Y.S. Court’s motion decision. 

In relation to theft of the attorney work product, Defendants breach of the policy behind 
CPLR 3101(c) by improperly using the attorney work product without permission was 
not addressed in the N.Y.S. Court’s motion decision. 

Defendants’ violations of the N.Y. Professional Misconduct Rule 4.1 via perjury was 
never determined, Defendants’ violation of Jud. Law § 90(4)(e) was never determined, 
Defendants coercion in the second degree, N.Y. Penal Law § 135.60(5), by retaining 
other materials from my iCloud or home computer for future use against me was never 
determined in N.Y.S. Court’s motion decision. 

Finally, the CFAA, 18 U.S.C. § 1030(a)(2)(C), was mentioned once in the papers but 
never argued during the short back and forth in front of Justice Schecter who never even 
mentioned the CFAA in her decision on the motion to withdraw. 

The causes of action alleged in this federal case numerous rights and interests not even touched 
upon in the N.Y.S. Sup. Court motion. An issue is not actually litigated if, for example, the 
matter has not been placed in issue by proper pleading or proper motion of which the motion to 
withdraw was neither. See Restatement 2d, Judgments § 27 comments d. 

The burden to show that all these issues were raised, litigated, decided and necessarily decided in 
the motion to withdraw is on Francoeur—not me. King v. Beers, 145 A.D. 177, 111 (App. Div.), 
affd, 203 N.Y. 559 (1911). 

Francoeur was required to go through each and every issue raised in this federal action to show 
that it was also litigated and determined, and necessarily so, in the motion to withdraw in the NY 
Sup Court—he did not, even though he had ample space to do so with his 35 page allowance and 
his 10 page allowance in his Reply. 


41 



The N.Y.S. Sup. Court issued a bare general verdict on my motion to withdraw the attorney work 
product: “Denied. There is no basis for granting the relief sought. This constitutes the Decision 
and Order of the Court.” (Oral Ex. 4; PI. Mem. Ex. C). Estoppel does not apply when the first 
decision is a general verdict because such does not clarify precisely what the court found on an 
issue that was actually raised, assuming it was, see Manard v. Hardware Mutual Casualty Co., 

12 A.D.2d 29, 30 (4th Dept. 1960), because it is impossible to say what issues were detennined. 

Francoeur, however, tries to depict this two sentence decision as not a general verdict. (Reply at 
3). If it is not a general verdict, then if must be a special verdict. But a special verdict includes 
all of the court’s findings. See Kret v. Brookdale Hospital Medical Center, 93 A.D.2d 449 (2d 
Dep’t 1983), aff’d 61 N.Y.2d 861 (1984). A general verdict provides only the bottom line, 
Weinstein, NY Civ Prac. CPLR §4111.02, which is what the NY Sup Ct provided. 

In another of Francoeur’s many prevarications he fails to distinguish NY Sup Ct decision on 
Bolger and Schafer’s motion to dismiss the NY Supt Ct case for lack of personal jurisdiction and 
my motion that they hacked my iCloud and copied the attorney work product. The only decision 
from which collateral estoppel might apply to this case is the two sentence decision on my 
motion. 

Injury 

As the FAC alleges, my legal and consulting clients have significantly diminished. I am now 
relegated to the lowest level of legal work—document review. Allegations and proof of a 
general loss of sales is sufficient, leaving it to the trier of the facts to determine whether the loss 
is properly to be attributed to the Defendants’ nefarious acts or not. See Lake v. Dye, 232 N.Y. 
209, 213-214 (1921). One long term client who paid an annual retainer of $1,000 a year has 
canceled his legal and business relationship with me as a result of Defendants Bolger and 
Schafer’s appalling conduct. I have incurred expenses in bringing this action, beginning with the 
$400 filing fee, in order to counteract Defendants Bolger and Schafer’s publication and as a 
reasonable effort to minimize damages by showing that Bolger and Schafer falsely depicted the 
attorney work product as a publicly available press release so as to disparage my business 
product and services. 

The FAC seeks economic losses for the harm to my business in the amount of $500,000. Under 
civil RICO, a trebling of those losses to $1.5 million and punitive losses under the trespass to 
chattel and injurious falsehood actions in the amount of $2 million. After all, we are talking 
about the intentionally near complete destruction of my law and consulting business. 

The FAC also requests that all the copies and downloads of materials from my iCloud or home 
computer and in the possession and control of Defendants be turned over to me, that Defendants 
be prohibited from making public any materials, Defendants provide the names of anyone 
involved in the theft and anyone possessing or in control of copies of such materials. 

Criminal Complaints 
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Defendants are accussed of criminal violations, such as the predicate acts under RICO, so I filed 
criminal complaints against them. 

Franco: This is a civil action not a criminal action. 

RDH: Then why does defendants’ CNA malpractice insurance not cover this litigation 
costs and attorneys fees. 

12/12/2016 filed compl with US Attorney’s Civilian Crime Reports Unit—No response. 

1/13/2018 filed another compl with US Attorney’s Civilian Crime Reports Unit. 

1/13/2018 sent letter to the Chief of the Investigations Division for Manhattan District Atty who 
put me in touch with an ADA with whom I have discussed the matter. 

Francoeur 

At the very beginning of his Reply, p. 1 Dkt. 38, Francoeur bemoans that I criticized him and 
acts as though he’s an innocent victim when he’s the one who started slinging the mud at the 
very beginning of this case with his request for a pre-motion conference. January 31, 2017, 
Letter Dkt. 14. Typical PC ideologue, they think they can say anything nasty, rotten and false 
about another human being (although whether lawyers are human beings maybe arguable) and 
when the person responds in kind, Francoeurians play the innocent victim. 

If Francoeur wanted to avoid ad hominems leveled against him, then he should have avoided 
slinging ad hominems against me in his efforts to use the strategy of Lenin who said, “we must 
vilify and incite hatred against those with which we disagree” by slinging ad hominems against 
me. Francoeur hoped his smear tactics would 

1. bias the Court, which I don’t think will work, and 

2. intimidate me into giving up by communicating that he will drag me through the 
Pravda Correct mud until this town sees me as a pariah fit for exile or execution. 

In response to Francoeur’s first personal attack letter to the Court (Francoeur letter January 31, 
2017, Dkt. 14), I raised this issue of Francoeur’s mudslinging and did what any American man 
would do—defended myself to the Court. What did Francoeur expect? That I would apologize, 
apologize, apologize for defending my inalienable rights. 

My letter of February 3, 2017, Dkt. 16 stated: 

First, can’t these defense attorneys get over their addiction to ad hominem attacks and invented 
accusatory dissemblings? I previously worked as an associate for a defense firm, Cravath, 
Swaine & Moore, and they never engaged in such prevaricating and dissembling garbage as 
Francoeur. For example, Francoeur writes or infers: 

[Plaintiff is] “a serial litigant,” [well so is the ACLU]; 

“Rule 11” [sanctions were threatened against Plaintiff by the Second Circuit, what does 
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that have to do with this case?]; 

[Plaintiffs] “attempts to establish a ‘men’s rights’ course,” [actually a program of eight 
courses created by various professors that was approved by a university until the 
Pravda Correct press demonized everyone involved]; 

“Judge Peter Moulton refused to sign [Plaintiffs] order to show cause,” [but Judge 
Moulton did rule that the motion could be brought by noticed, and it was]; 

[Plaintiff] “violated] a court order,” [Plaintiff, semi-retired, could not afford the printing 
costs for 400 pages of irrelevant documents filed by Francoeur’s clients]; 

[Plaintiff is] “seeking to relitigate . . . rejected fraud allegations,” [the fraud allegations in 
this case are different, as is the fraud that Francoeur is trying to perpetrate with his 
pre-motion letter]; 

[Plaintiff] “purposely omitted the two exhibits,” [see below for exposure of this 
Francoeur fraud]; 

[Plaintiff is engaged in] “harassing litigation,” [Plaintiff has a First Amendment right to 
go to court against those who violate his rights]; and 

[He is a] “vexatious plaintiff,” [typical modem-day name calling]. 

Oh well, I’m not going to open a Twitter account to expose Francoeur’s falsehoods, 
prevarications and dissemblings. I’ll just ignore his calumny until my opposition to his motion 
to dismiss. 

Second , can’t these defense attorneys refrain from cheating by violating the spirit of a 
court’s rules? Here Francoeur refers to two exhibits: the screenshot of Plaintiffs iCloud as 
visited by Mr. Schafer on December 30, 2014 (Ex. 1) and the screenshot of the Google-cache 
version of how the website appeared on January 3, 2015. Exhibits are not permitted in a pre¬ 
motion conference letter, but Francoeur is trying to create a fraudulent image in the Court’s mind 
based solely on his dissembling description of the two documents. It’s the perfect dissemblance 
because the Court cannot view the documents itself to realize Francoeur’s trick. 

Here’s the deceit in this trick by Francoeur. The Complaint at f 8 alleges that once the 
defendants broke into the iCloud “they stripped the access codes thereby making it viewable to 
them and the public at any time.” Without the access codes, the website became public, so of 
course the defendants were then able to obtain a screenshot and a Google-cache version. In that 
sense, Francoeur actually got a fact right, since it admits his clients’ hacking—they hacked in 
and then stripped the codes to make the iCloud public. Without the two documents, however, 
the Court is not able to see through Francoeur’s subterfuge. 

Also in Francoeur’s Reply, p. 1, Dkt 38, Francoeur says “Den Hollander attacks . . . courts,” but 
typically he doesn’t cite to where in my Mem. of Law, Dkt. 37, are the alleged attacks. Just 
another unsubstantiated generalize ad hominem to demean his opponent. 

Next in Francoeur’s Reply, p. 1, Dkt. 38, he does what most guilty people do—accuse others of 
what they are guilty of. Here Francoeur says my 35 page Mem. is filled with invectives, but 
once again he fails to cite to them. 
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From the tyrant next door to powerful lawyers, those who aim to exploit, control and silence 
others predictably turn to personal attacks, lies and deception as Francoeur does throughout his 
papers. 

Francoeur consumes space and valuable Court time with his self-righteous, hypocritical and 
bigoted ideological attacks against me for resorting to the courts to defend my rights under the 
law. He and Defendants, like most lefties these days, are marked by a severe strain of 
intolerance toward anyone who does not believe as they do. 

Francoeur requested additional time to respond to the complaint and I agreed. That gave him the 
month of January 2017 to put together his pre-motion personal attack letter. I only had three 
days, so when I had the time, I took a couple of weeks to continue my response with the First 
Amended Compl. 

If this was 300 years ago, I’d challenge him to a duel. But it’s not, which is why lawyers like 
him engage in litigation by personal destruction. 

Somebody violates my rights—I’m going to fight back; otherwise, I have no rights. 

What would the likes of Francoeur have me do—hire Russian goons to resolve this dispute? 
Having managed Kroll Associates in Moscow, I am well aware that such is a bad idea. 


Francoeur “spearheaded” his firm’s involvement with the tax exempt organization “Safe Passage 
Project” that schemes to keep illegal alien youths in the U.S., such as MS-13 gang members. 

Stephen Dinan, Obama knew gang members part of illegal immigrant surge, Washington Times, 
May 24, 2017: 

[T]he image of unaccompanied alien children as little children is misleading. Out of 
nearly 200,000 UAC apprehended from 2012 to 2016, 68 percent were ages 15, 16 or 17. 

Stephan Dinan, Nearly 30% of illegal immigrant children at border have ties to MS-13 or other 
gangs, Washington Times, june 21, 2017: 

MS-13’s devastation on communities across the country is clear: killings and chaos, 
particularly among other immigrants — both legal and illegal. MS-13’s real money¬ 
making operation is extortion. The gang threatens families — including American 
citizens — with violence against relatives back in Central America unless those in the 
U.S. pay them off. Immigrants who fail to report crimes to local police are often not 
afraid of being deported by federal authorities, but rather fear retaliation from the gang 
members and other criminals who live in their neighborhoods. 

Sen. Chuck Grassley said, ““The current system is fraught with abuse, systematic errors 
and a lack of effective cooperation.” Francoeur actively exploits that system. 

Alex Pfeiffer, Feds: More Than A Quarter Of Illegal Immigrant Minors In Our Care Are Gang 
Members, Daily Caller, June 21, 2017: 
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59,170 unaccompanied illegal immigrant minors referred to Office of Refugee 
Resettlement in Fiscal Year 2016, 95 percent were from Honduras, Guatemala and El 
Salvador, all of which are nationalities that MS-13 recruits from. 

Dan Springer, DREAMer accused of brutally raping woman in Seattle suburb, Fox News, Aug. 
2,2017 

Witnesses 

Katherine M. Bolger, 

Matthew L. Schafer 

GoDaddy.com, LLC owns Domains By Proxy, LLC, which is the registrant for 
Enamestation.com. Ame Josefsberg, Executive Vice President, Chief Infrastructure Officer and 
Chief Information Officer, 14455 N Hayden Rd., Ste 226, Scottsdale, AZ 85260 or an 
appropriate and knowledgeable officer of enamestation. 

Motion to recuse 

I have a First Amendment right to go to court against those who violate my rights and the rights 
of the group to which I belong; therefore, I make a standing motion that your honor recuse 
yourself under: 

The impartiality statute 28 U.S.C.A. § 455(a), 

The Due Process Clause of the Fifth Amendment to the U.S. Constitution, and 
Canon 2 of the Code of Conduct for United States Judges 

28 U.S.C.A. $ 455(a) 


“Any justice, judge, or magistrate judge of the United States shall disqualify himself in any 
proceeding in which his impartiality might reasonably be questioned.” 

The term “partiality” includes bias and prejudice but is broader and also includes “intolerance.” 
Liteky v. United States, 510 U.S. 540, 552, (1994)(Scalia, J. wrote the majority opinion). 

The question is not whether a judge is actually biased, prejudiced, or partial toward a party, but 
whether his actions make it appear so. Liteky v. United States, 510 U.S. 540, 548 (1994); United 
States v. Brinkworth, 68 F.3d 633, 637 (2d Cir. 1995)(citing H.R. Rep. No. 1453, 93d Cong., 2d 
Sess., reprinted in 1974 U.S.C.C.A.N. 6351, 6355). 

Your Honor’s 

1. denial of early discovery to determine exactly what documents Defendants copied or 
download from my iCloud; 

2. requiring me to provide evidence to prove my allegations on a Rule 12(b)(6) motion to 
dismiss, and 
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3. the Catch 22 of requiring me to provide evidence now at oral argument that my early 
discovery motion would have revealed had it not been denied creates the appearance of 
partiality in favor of Defendants. 

The information requested in early discovery was necessary for me to adequately defend against 
Defendants’ motion to dismiss. 

Not knowing the extent of the materials and specific documents taken without my authorization 
treats me unfairly because it gives Defendants an unfair advantage in succeeding on their motion 
to dismiss. 

In effect, the Court is allowing them to stonewall as to what they took. 

All that is known now is that defendants took the attorney work product that they argue is a 
media release and therefore a public document and took a screenshot. But what about the other 
attorney work products or client attorney communications from the other cases I worked on and 
were on my iCloud? Is the Court to assume all of those are media releases? Such is a ludicrous 
argument, but without early discovery, I am unable to show such. 

Further, they also likely reproduced without my permission materials from my iCloud that are 
registered with the U.S. Copyright Office. Such violates the Copyright Act, which provides for 
statutory losses. 17 U.S.C. § 504(c). But denial of early discovery again makes it impossible for 
me to show such. 

By allowing Defendants to affirmatively hide, to keep secret what they took creates an 
appearance of partiality for them. Such partiality most likely stems from extra-judicial sources 
exploited by Defendants. 

In two letter motions, defense attorney Francoeur and his clients rely on a strategy that exploits 
the political divisions currently dividing this country. Defendants depicted themselves as the 
followers of the only “appropriate” belief system—political correctness, or neo-bolshevism, 
while Plaintiff represents the evil American Trump supporter deserving only of liquidation. 
Attorney Francoeur called on past irrelevant events, dissemblings and prevarications in order to 
mobilize partiality for political correctness and disfavoring of those who opposed President 
Obama’s policies, especially the supporters of President Trump. 

Francoeur is attempting to win the day in court because I do not subscribe to the ideology of self- 
righteous PCers like him and his clients. To them and their zealot cohorts, this is sacrilegious of 
their political correctionalist beliefs that they hold as true over all others. 

Francoeur’s strategy paid off with the Your Honor denying early discovery—essentially 
pennitting the covering up the full extent of Defendants criminal acts. This raises the 
appearance—as have been seen in so many US District Courts across this land—of a 
predisposition for intolerance and bias toward and Trump Administration and Trump supporters 
because they are believed to be the new post-modem devils. 
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Plaintiff requests the Court grant the motion for recusal for not the least of reasons that “[i]t is 
the daily; it is the small; it is the cumulative injuries of little people that we are here to protect 
..-Judge Learned Hand. 

In court decisions that display a deep-seated favoritism or antagonism that would make fair 
judgment impossible. 7 U.S. v. Lentz, 524 F.3d 501 (4th Cir. 2008). 

“The goal of section 455(a) is to avoid even the appearance of partiality.” Liljeberg v. Health 
Sen’s. Acquisition Corp., 486 U.S. 847, 861(1988) 

28 U.S.C.A. § 455(a) is an independent basis for mandatory disqualification which requires no 
determination of bias in fact, U.S. v. Chantal, 902 F.2d 1018 (1st Cir. 1990), but only the 
reasonably objective appearance of impartiality. Federal Procedure Lawyer Ed. § 20:152. 

Recusal is required whenever the judge's impartiality might reasonably be questioned. Liteky v. 
U.S., 510 U.S. 540 (1994). The hypothetical reasonable observer is not the judge or a judicial 
colleague 13 but a person outside the judicial system, in the sense of a knowledgeable member of 
the public, or the average person on the street who knows all the relevant facts. Federal 
Procedure Lawyer Ed. § 20:65 

The inquiry is limited to outward manifestations and reasonable inferences drawn therefrom, 
Estate of Bishop v. Equinox Intern. Corp., 256 F.3d 1050 (10th Cir. 2001). 

Where judicial remarks to counsel reveal such a high degree of favoritism or antagonism as to 
make a fair judgment impossible 4 U.S. v. Carlton, 534 F.3d 97 (2d Cir. 2008) 

If there is any doubt as to whether judicial disqualification is required, the court should resolve 
the doubt in favor of disqualification. 28 U.S.C.A. § 455(a). Doe v. Cabrera, 134 F. Supp. 3d 
439 (D.D.C. 2015). 

No affidavit needed. A party may file a motion to disqualify under 28 U.S.C.A. § 455. The 
matter may be sufficiently raised by other means. 

28 U.S.C.A. § 455 is more demanding than the due process clause or the Code of Conduct for 
United States Judges. White v. National Football League, 585 F.3d 1129, 74 Fed. R. Serv. 3d 
1615 (8th Cir. 2009) 

Due Process 


All parties to a case have a constitutional right to a neutral and detached judge. Ward v. 
Monroeville, 409 U.S. 57, 62 (1972). 

A fair [hearing] in a fair tribunal is a basic requirement of due process. Fairness of course 
requires an absence of actual bias in the [hearing] of cases. But our system of law has always 
endeavored to prevent even the probability of unfairness. ... [so] to perform [the courts’] high 
function in the best way “justice must satisfy the appearance of justice.” In re Murchison, 349 
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U.S. 133, 136 (1955)(words in quotation marks from Offutt v. United States, 348 U.S. 11, 14 

(1954)(Frankfurter, J.)). 

Code of Conduct for United States Judges 

Canon 2A. An appearance of impropriety occurs when reasonable minds, with knowledge of all 

the relevant circumstances disclosed by a reasonable inquiry, would conclude that the judge’s 

honesty, integrity, impartiality, temperament, or fitness to serve as a judge is impaired. 

Cases 

A. V. v. iParadigms, LLC, 562 F.3d 630, 645 (4 th Cir. 2009). 

Students filed copyright infringement action against company that evaluated originality 
of written works for school in order to prevent plagiarism. Defendant filed counterclaim 
that plaintiff gained unauthorized access to defendant’s website. 

18 U.S.C. § 1030(e)(l 1) contemplates consequential losss of the type sought by 
defendant’s counterclaim—costs incurred as part of the response to a CFAA violation, 
including the investigation of an offense. See, e.g., Modis, Inc. v. Bardelli, 531 F.Supp.2d 
314, 320 (D.Conn.2008) (noting that “the costs of responding to the offense are 
recoverable” including “costs to investigate and take remedial steps”; SuccessFactors, 
Inc. v. Softscape, Inc., 544 F.Supp.2d 975, 980-81 (N.D.Cal.2008) (holding that the cost 
of investigating and identifying the CFAA offense, including many hours of valuable 
time away from day-to-day responsibilities). 

Facebook, Inc. v. Power Ventures, Inc., 844 F.3d 1058, 1066 (9 th Cir. 2016). 

Defendant website accessed computers for plaintiffs website without authorization in 
violation of CFAA. Plaintiff employees spent many hours, totaling more than $5,000 in 
costs, analyzing, investigating, and responding to defendant’s actions. 

FindTheBest.com, Inc. v Lumen View Tech. LLC, 20 F. Supp. 3d 451, 460 (S.D.N.Y. 2014): 
Plaintiff sued defendant for RICO alleging Hobbs Act extortion, mail and wire fraud 
because defendant had brought patent suits against plaintiff but plaintiff had won those 
suits. 

In re Doubleclick Inc. Privacy Litig., 154 F. Supp. 2d 497, 523 (S.D.N.Y. 2001). 

Corporation’s storage of computer programs known as “cookies” on computer hard 
drives of Internet users who accessed Web sites that were affiliated with corporation. 
Losss to value of users' demographic infonnation was not compensable economic losss 
under Fraud and Abuse Act. 

Orbit One Commc’ns, Inc. v. Numerex Corp., 692 F. Supp. 2d 373, 385 (S.D.N.Y. 2010). 

Defendant counterclaimed that former executives accessed defendant’s computer system 
and data without authorization. As defendant’s executives, they were granted unfettered 
access to defendant’s computer system and infonnation residing on it. In consequence, 
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defendant failed to adduce any evidence that they accessed its computer system without 
authorization or exceeded their authorized access in violation of the CFAA. 

People v. Versaggi, 83 N.Y.2d 123, 128 (1994) - computer data is property. 

Defendant convicted of computer tampering in the second degree (Penal Law § 156.20) 
for intentionally altering two computer programs of a corporation. 

Weston Funding, LLC v. Consorcio G Grupo Dina, S.A. de C. V, 451 F. Supp. 2d 585, 587 
(S.D.N.Y. 2006). 

Weston involved an “Indenture” as documentary evidence not affidavits of defendants 
submitted in an action. 

other inapposite cases Francoeur cites. (Def. Mem. at 12). 

As of April 7, 2017 

Pre-motion to dismiss conference April 7, 2017,16-CV-9800, Judge Broderick 

America is rapidly turning into a version of the former Soviet Union. If one is PC (political 
communist), whatever you say is considered true. In the fonner Soviet Union such a person 
would be a card carrying member of the Communist Party.) If one is not PC, then whatever you 
say is branded false—regardless of the facts. 

Anti-Francoeur 


Francoeur requested additional time to respond to the complaint and I agreed. That gave him the 
month of January to put together his pre-motion letter. I only had three days, so when I had the 
time, I took a couple of weeks to continue my response with the First Amended Compl. 

Francoeur adopts the tactic of Lenin who said, “we must vilify and incite hatred against those 
with which we disagree.” 

A Neo-McCarthyite fascho collaborator. 

Litigation tactic of personal destruction by demonizing the opposition. 

Francoeur “spearheaded” his firm’s involvement with the tax exempt organization Safe Passage 
Project that protects “unaccompanied minors” who illegally entered the U.S. from deportation. 

In effect, Safe Passage facilitates schemes to keep illegal alien youths, such as M-13 gang 
members in the United States. Just recently, U.S. Immigration and Customs Enforcement 
arrested eight gang members who illegally crossed the border as unaccompanied minors. These 
so-called innocent children engage in murder, racketeering and sex trafficking. Stephen Dinan, 
Feds nab three Dreamers, 10 UAC in nationwide gang operation, Washington Times, May 11, 
2017. 
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Francoeur paints me as malicious because I brought this action that Francoeur describes as 
“harassing” litigation and describes me as a “serial litigant.” (Francoeur letters January 31, 

2017, Dkt. 14; April 5, 2017, Dkt. 20). I have a First Amendment right to go to court against 
those who violate my rights. Francoeur emphasized in his letter that his clients “are lawyers who 
specialize in media and First Amendment law.” Francoeur would do well to consult his own 
clients before advocating that a U.S. does not have rights under the Constitution. What would 
the likes of Francoeur have me do—hire Russian goons to resolve the dispute? Having managed 
Kroll Associates in Moscow, I am well aware of how that turns out. 


Francoeur whines over Plaintiffs timing in submitting the First Amended Complaint— 
but Fed. R. Civ. P. 15 (a)(1)(B) does not. Plaintiffs paralegal could have handed the First 
Amended Complaint to him at the scheduled conference. While that would have been fair given 
Francoeur’s conduct thus far, it would not have been fair to the Court. 

Plaintiff initially made the mistake of granting Francoeur’s request for additional time in 
responding to the original complaint. That gave Francoeur a month to research his first letter for 
a pre-motion conference. Plaintiff had three days in which to respond. As for his second letter, 
Francoeur took a week and a half before serving it, which gave Plaintiff two days to respond. 

Increased pages 

Attorney Francoeur and his clients’ conduct thus far in this action make it clear that they will just 
use the additional space to continue their litigation of personal destruction. In their two letters to 
this Court, Francoeur and his clients, also defense attorneys, have raised irrelevant matters in 
order to engage in their neo-McCarthyite-PC smear tactics. 

The additional pages will only provide more of their self-righteous, hypocritical and 
bigoted ideological rants against me for resorting to the courts to defend my rights under the laws 
and the U.S. Constitution. 

Francoeur and his clients are marked by a severe strain of intolerance toward anyone who 
does not believe as they do. Especially, if that person worked as a volunteer in Donald Trump’s 
campaign for the presidency—as I did. 

From the powerful to the tyrant next door, those who aim to exploit, control and silence others 
predictably turn to personal attacks, lies and deception. 

Arguments 

The Undiscovered Country 

Refer Opposition. 

The First Amended Complaint at]ffl 21 & 23 alleges that your clients copied, downloaded or 
otherwise reproduced without my permission documents on my iCloud other than the attorney 
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work product (First Amend. Compl. Ex. 4, Dkt. No. 18, Attachment 4)—this letter is a discovery 
request pursuant to Fed. R. Civ. P. 26(d)(1) for copies of all those documents. Clearly your 
clients’ original reproduction of those documents without authorization is evidence reasonably 
calculated to support my allegations of copyright infringement. 

Attorney Sullivan for Levine Sullivan Koch & Schultz refused to say what was copied or 
downloaded even though he said he was familiar with the dispute. 

Francoeur objects to early discovery by stating it would be burdensome and I would not be 
unfairly prejudice. Am. Fedn of Musicians and Employers' Pension Fund v. Atl. Recording 
Corp., 2016 WL 2641122 at *1 (S.D.N.Y.8, 2016). A stay on discovery depends on the breadth 
of discovery and the burden of responding to it as well as unfair prejudice to me by denying 
such. The documents I am requesting in early discovery are simply all the materials Defendants 
took from my iCloud or home computer. True, that could amount to millions of bytes of data, 
but is discovery really dependent on how much someone steals—unlikely. 

As for unfair prejudice to me, not knowing the extent of the materials and specific documents 
taken without my authorization puts me at a disadvantage in opposing defendants’ motion to 
dismiss. Their motion brief is due May 15 th , my opposition brief is due June 14 th . All that is 
known now is that defendants took the attorney work product that they argue is a media release 
and therefore a public document. But what about the other attorney work products or client 
attorney communications from the other cases I worked on and were on my iCloud? Is the Court 
to assume all of those are media releases? Such is a ludicrous argument, but without early 
discovery, I am unable to show such. 

In addition to the defendants copying my law practice records, they also must have reproduced 
numerous materials registered with the U.S. Copyright Office without my permission. Such 
violates the Copyright Act, which provides for statutory losss. 17 U.S.C. § 504(c). 

Further, if as alleged in the First Amended Complaint ^ 21 & 23, the defendants copied, 
downloaded or reproduced much of or the entire iCloud, that is millions of bytes of information. 
The sheer magnitude of their intentional efforts to amass so much information infers a malicious 
intent to destroy my law practice by releasing selective sections of confidential documents and 
spinning them in typical neo-McCarthyite-PC fashion. (First Amended Complaint ]J 24). 

Fed. R. Civ. P. 26(d)(1) allows for discovery prior to the Rule 26(f) conference when “by 
stipulation, or by court order.” Defendants refused my request to stipulate (Exhibit A); therefore, 
I am requesting a court order. 

The defendants’ attorney, Joseph L. Francoeur, in his denial (Exhibit B) is clearly ducking the 
issue of the extent of his clients’ thievery from my iCloud. It’s as though burglars entered 
someone’s house while he was on vacation skiing in the Alps. The police want to know what 
was taken and its value so as to charge the thieves with larceny or grand larceny. The victim 
can’t tell them because he’s in Switzerland. All that the burglars will admit to taking is a 
confidential letter. 
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The reason for my request for early discovery is simple. The full extent of defendants’ nefarious 
activities, and therefore the harm they have caused and are in a position to cause are not fully 
known. Yet Francoeur argues this case should not be investigated further with discovery—the 
legal system should forget about it; thereby, granting his clients the right to keep everything they 
took without consent to use or sell as they wish. 

12(b)(6) 

The plausibility standard requires “a complaint with enough factual matter (taken as true) 
to suggest that” the elements of the cause of action are satisfied. Arista Records LLC v. Doe, 

604 F.3d 110, 120 (2d Cir. 2010)(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 556, 570 
(2007)). This standard “is not akin to a ‘probability requirement,’ but it asks for more than a 
sheer possibility that a defendant has acted unlawfully.” Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 
(2009)(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. at 556). 

In addition, the plausibility standard “does not prevent a plaintiff from pleading facts 
alleged upon infonnation and belief where the facts are peculiarly within the possession and 
control of the defendant.. .or where the belief is based on factual infonnation that makes the 
inference of culpability plausible.” Arista Records LLC, 604 F.3d at 120 (internal quotations 
and citations omitted). 

A court’s determinations are context-specific. Iqbal, 129 S. Ct. at 1950; South Cherry 
St., LLC v. Hennessee Group LLC, 573 F.3d 98, 110 (2d Cir. 2009). Further, a court may 
consider any statements or documents incorporated into the complaint by reference, Patane v. 
Clark, 508 F.3d 106, 112 (2d Cir. 2007); see Twombly, 550 U.S. at 569 n. 13. A court may also 
consider public records of a legal nature and documents possessed by or known to plaintiff and 
upon which he relied in bringing the suit. Id. 

According to the Supreme Court, the analysis begins with “taking note of the elements a 
plaintiff must plead to state a claim ...,” Iqbal, 129 S. Ct. at 1947, then proceeds in two steps: 

1. Identifying the specific allegations in a complaint that are not entitled to the 
presumption of truth. Iqbal, 129 S. Ct. at 1950-1951; Hayden v. Paterson, 594 F.3d 150, 161 (2d 
Cir. 2010). Those are statements that cut and copy the elements of a cause of action; that is, they 
are conclusory. Twombly, 550 U.S. at 555. The allegations should be more than an unadorned: 
the-defendant-unlawfully-harmed-me accusations. Iqbal, 129 S. Ct. at 1949. Some legal 
conclusions, however, are pennissible when the defendants are given notice of the date, time and 
place of the alleged illegal conduct. Iqbal v. Hasty, 490 F.3d 143, 156 (2d Cir. 2007), rev’d sub 
nom. on other grounds, Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009). 

2. Next, the analysis considers the remaining factual allegations in a complaint as true 
and detennines if they plausibly—not probably but more than possibly— infer that the defendant 
is liable for the misconduct alleged. Iqbal, 129 S. Ct. at 1950; Twombly, 550 U.S. at 556; 
Hayden v. Paterson, 594 F.3d at 161. In doing so, the courts “draw[] all inferences in favor of 
the plaintiff,” In re DDAVP Direct Purchaser Antitrust Litig., 585 F.3d 677, 692 (2d Cir. 2009), 
and a complaint cannot be dismissed based on a judge’s disbelief of the factual allegations even 
if it strikes a judge that actual proof is improbable. Twombly, 550 U.S. at 556. 

Computer Fraud and Abuse Act 

Is not the exclusive law governing computer crimes. 
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If person allowed access, then exceeding use restrictions does not violate CFAA in Second 
Circuit. Person exceeds authorized access by circumventing access restrictions such as access 
codes. E-Commerce & Internet Law 44-139. 

Liability may be based on aiding and abetting. E-Commerce & Internet Law 44-158-159; U.S. v. 
Nosal, 828 F.3d 865, 879-880 (9 th Cir. 2016). 

Proving hacking : 

Not necessary to prove on a motion to dismiss because my allegations are taken as true, which 
includes that iCloud was protected by access codes. 

There’s been no discovery yet. One avenue is that Bolger and Schafer’s Internet Service 
Provider does have to track her IP when she uses the Internet; therefore, her ISP logs will show 
when Bolger and Schafer first became aware of my iCloud and contacted it. The logs will show 
how many times they contacted it and when. If their initial contact was before they stated in 
their affidavits and they were unable to access, it infers they then found someone to hack into it 
subsequently. 

Bolger swore first access December 30, 2014, last January 13, 2015. Schafer swore first access 
December 30, 2014, January 7 & 12, 2015. 

Another discovery issue is that when the URL was clicked on the Columbia Business School 
Alumni Club of New York website, a message came up “page not found,” since the iCloud was 
not available to the public. FAC 19. 

Unlike in Europe, iCloud hosts in America are not required to keep logs of the IP addresses that 
access or try to access a particular iCloud. My iCloud server stated it does not have logs of 
access or attempted access and does not have logs of when access codes are active. That was no 
way to find out if someone got into my iCloud who should not have. 

A white heterosexual male lawyer in this day and age would never make public that attorney 
work product. It not only violates the Professional Codes of Conduct, but given the vehement 
hatred that PCers hold for anyone who dares disagree with their cult-like ideology, the Political 
Commies, as did attorney Francoeur’s clients, would vent Nancy Pelosi type outrage and 
deionization in an effort to economically destroy the author. 

Under the CFAA, information obtained from a computer will occur when a person using a 
computer contacts or communicates with another computer. E-Commerce & Internet Law 44- 
120. Francoeur says that the screenshots, or unauthorized copies, that Defendant Schafer made 
included “li nk s” to various other documents. (Def. Mem. at 7). Francoeur could not know they 
were links unless Schafer told him, and the only way Schafer could know they were links, rather 
than an outline, was to click on them. By doing so, he violated the CFAA. 

2014 Celebrity Photo-Hack 
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Violated copyright law. Posters of photos knowingly accommodated, facilitated and perpetuated 
unlawful conduct. 

Conduct does not have to involve interstate communication. E-Commerce & Internet Law 44- 
119. 

Infonnation obtained from computer will occur when person using a computer contacts or 
communicates with computer hosting iCloud. E-Commerce & Internet Law 44-120. Person’s 
computer send electromagnetic signal to iCloud that then sends e-signals back to person’s 
computer that appear on screen. 

1. Francoeur: “Computer Fraud and Abuse Act claim, Hollander fails to plead a cognizable loss. 
In re Doubleclick Inc. Privacy Litig., 154 F. Supp. 2d 497, 523 (S.D.N.Y. 2001).” 

Francoeur’s “cognizable loss” is somewhat unspecific. He relies on the interpretation of 18 
U.S.C. § 1030(e)(8)(A) by In re Doubleclick Inc. Privacy Litig., but that section no longer 
exists. It was amended after the Doubleclick decision. Loss and damage now have different 
meanings. 

Loss = impairment to the integrity or availability of data, a program, a system, or information, § 
1030(e)(8). Copying data does not equal loss. E-Commerce & Internet Law 44-133. 

Loss = any reasonable cost to any victim, including the cost of responding to an offense, 
conducting a loss assessment, and restoring the data, program, system, or infonnation to its 
condition prior to the offense, and any revenue lost, cost incurred, or other consequential losss 
incurred because of interruption of service, § 1030(e)(l 1). The proper measure of harm is 
“economic.” § 1030(g). 

§ 1030(g) provides for civil action for loss under 18 U.S.C. 1030(c)(4)(A)(i)(l) in economic 
losss over a period of any one year of at least $5,000. 

I plead loss at First Am. Compl. ]j 141 from violation of 18 U.S.C. § 1030(a)(2)(C) because 
defendants without authorization accessed a protected computer, which is a computer used in 
interstate or foreign commerce, 18 U.S.C. § 1030(e)(2)(B). 

—Time and expenses in analyzing, assessing security of computer, investigating, modifying 
computers to prevent further unauthorized access, and otherwise responding to the 
intrusion, e.g., A.V. v. iParadigms, LLC, 562 F.3d 630, 645 (4 th Cir. 2009); Facebook, 
Inc. v. Power Ventures, Inc., 844 F.3d 1058,1066 (9 th Cir. 2016) (spent hours 
analyzing, investigating, and responding to Power’s actions) 

Such as 

—Determining whether the work product existed in the filings of the N.Y. 
Supreme Court case or in some other publicly available cases; 

—Determining whether the work product existed somewhere on the Internet; 
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—Going through my entire iCloud and home computer to determine whether 
Defendants had deleted or modified any data; 

—Researching possible means by which Defendants broke in; and 

—Contacting the host of his iCloud. 

All of which involved numerous hours of investigation and analysis 

After concluding that Bolger likely used “brute force cracking” on his iCloud or 
“phishing” on his home computer, researched methods to prevent such in the 
future and instituted more costly security precautions. 

In all, my investigating, analyzing, assessing security of the computers, modifying the computers 
and responding to the intrusion cost him over $5,000. 

All of the specifics are appropriately addressed in discovery. 

Access without permission and obtaining information is loss [check this] 

2. Francoeur, “[Accessing a publicly available website cannot fonn the basis of a CFAA claim. 
Orbit One Commc’ns, Inc. v. Numerex Corp., 692 F. Supp. 2d 373, 385 (S.D.N.Y. 2010).” 

Orbit involved executives to whom computer access was lawfully given, so CFAA did not 
apply. Here, none of the defendants were ever authorized access to the iCloud, but they 
still accessed a protected computer without authorization. The iCloud was protected by 
access codes. Further, they were clearly never authorized access to my home computer, 
which was protected by a firewall. 

RICO 


Wire Fraud 


Daddona v. Gaudio, 156 F. Supp. 2d 153, 163 (D. Conn. 2000): 

Those cases that have found that alleged mail and wire fraud violations arising out of 
malicious prosecution or abuse of process could be RICO predicate acts involved additional 
allegations of extortion or some other pattern of racketeering activity. See United States v. Eisen, 
974 F.2d 246, 251-54 (2d Cir.1992) (mail and wire fraud violations arising out of scheme by law 
firm to deprive civil defendants and their liability insurers of money through the filing of 
fraudulent lawsuits, bribery and intimidation of witnesses and the creation of false photographs, 
documents and physical evidence of accidents for use before and during trial could be RICO 
predicate act); Lemelson v. Wang Laboratories Inc., 874 F.Supp. 430, 434 (D.Mass.1994) (mail 
and wire fraud violations in case claiming extortion of millions of dollars through a pattern of 
litigation and subsequent settlement over fraudulently obtained patents were RICO predicate 
act); see also Hall American Center Assoc. L.P. v. Dick, 726 F.Supp. 1083, 1097 
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(E.D.Mich. 1989) (finding that plaintiffs allegations that defendants engaged in filing lawsuits 
and notices of lis pendens as one part of a larger extortionate scheme to obtain plaintiffs 
property by encumbering it with liens that made it impossible for plaintiff to sell the property to 
anyone other than defendant were sufficient to state a cause of action under the Hobbs Act, and 
thus could be considered a RICO predicate act). 

In Eisen, the Second Circuit noted that “there is some tension between the congressional 
decision to include federal mail fraud as a predicate offense and to exclude perjury, whether in 
violation of federal or state law.” 974 F.2d at 254. However, the court concluded, where 
a fraudulent scheme falls within the scope of the federal mail fraud statute and the other elements 
of RICO are established, use of the mail fraud offense as a RICO predicate act cannot be 
suspended simply because perjury is part of the means for perpetrating the fraud. We do not 
doubt that where a series of related state court perjuries occurs, it will often be possible to allege 
and prove both a scheme to defraud within the meaning of the mail fraud statute as well as the 
elements of a RICO violation. But in such cases, it will not be the fact of the perjuries alone that 
suffices to bring the matter within the scope of RICO. 

Id. (emphasis added). 

Defendant Bolger, aided and abetted by Schafer, also communicated the attorney work product 
and her strategy of misrepresenting it as a “Media Release” over the wires to her clients in the 
N.Y. Supreme Court case as well as sending other stolen materials to their clients. FAC ]fl[ 16, 
49, 50, 68, 87. 

Bolger’s clients did not have to be defrauded under RICO wire fraud because such 
communications were made “for the purpose of executing such scheme” of falsely 
depicting the work product as a media release. 18U.S.C. 1343. Bolger needed her 
clients approval or at least their silence in carrying out her scheme. 

Bolger’s scheme at FAC ]fl[ 52, 53, 54: 

52. Bolger’s scheme included deceiving viewers of the publicly available WebCivil 
Supreme website into believing that my business and the services it provided, 
both legal and consulting, were inept because they not only made confidential and 
privilege infonnation public but actually released such to the press. 

53. Bolger’s scheme was an extensive one with the objectives to not only harm my 
business but also use her perjury as a step in the plot to save her clients money by 
deceiving the N.Y. Supreme Court into ruling in their favor and to avoid 
continuing costly litigation by intimidating Me into giving up his action. 

54. In making the attorney work product public via the WebCivil Supreme website, 
Bolger was also telling Me that she or her misandry client-reporter Tory Shepherd 
will publicize the stolen materials from my iCloud or home computer and 
continue to deceive the public concerning those materials so as to completely 
destroy my business. 

The purpose of the wire fraud statute is to protect businesses and property, [cite] 


57 



I had a property interest in the attorney work product document, which was a product of his 
business as an attorney. He also had property and privacy interests in other material on his 
iCloud and home computer. FAC ^ 45. 

3. Francoeur, “litigation activities cannot form the basis of wire fraud as a RICO predicate act. 
FindTheBest.com, Inc. v Lumen View Tech. LLC, 20 F. Supp. 3d 451, 460 (S.D.N.Y. 2014).” 
FindTheBest.com dismissed the predicate act of wire fraud because the defendant “has not shown 
that any party’s reliance on [defendant’s] alleged misrepresentations caused it injury.” 
FindTheBest.com at 459. Here, I allege such at First Am. Compl. ]J][ 76, 106, 141, 142. 

Francoeur, however, relies on dicta in that case at p 460, which states that for malicious 
prosecution or abuse of process litigation in a situation that lacks a more extensive scheme 
of racketeering activity, wire fraud in the prior case is not a RICO predicate act. (A 
question that the Second Circuit has apparently not yet addressed.). 

This case is not a malicious prosecution or abuse of process case. FAC % 55. The 
parties are different and I did not prevail against the defendants in the NY Supreme 
Court. 

FindTheBest.com cited to Curtis & Associates, P.C. v. Law Offices of David M. 

Bushman, Esq., 758 F.Supp.2d 153, 172 (E.D.N.Y.2010), which stated the reason that 
mail and wire fraud predicate acts did not apply was because “despite my creative 
attempts to plead mail and wire fraud, the court finds that my incomplete allegations at 
best attempt to make out a malicious prosecution claim. Without more, such allegations 
that the state court litigation is frivolous, fraudulent, or baseless—essentially claims of 
malicious prosecution—without more, cannot constitute a viable RICO predicate act.” 

von Bulow By Auersperg v. von Bulow, 657 F.Supp. 1134 (S.D.N.Y. 1987), stated “a 
careful reading of the complaint reveals that this alleged ‘scheme’ amounts to nothing 
more than a series of acts that, taken together, state a claim for malicious prosecution.” 
The von Bulow court in particular noted that it did “not address the situation where 
allegedly unjustified suits form a part of some more extensive scheme of racketeering 
activity, such as extortion.” 657 F.Supp. at 1145. 

Even so, act were are FindTheBest.com, Inc. v Lumen View Tech. LLC, 20 F. Supp. 3d 
451, 460 (S.D.N.Y. 2014), and von Bulow by Auersperg v. von Bulow, 657 F.Supp. 1134 
(S.D.N.Y. 1987. FindTheBest.com dismissed the predicate act of wire fraud because the 
defendant “has not shown that any party’s reliance on [defendant’s] alleged 
misrepresentations caused it injury.” FindTheBest.com at 459. Here, I allege such at 
First Am. Compl. 76, 106, 141, 142. 

Francoeur actually relies on dicta in that case at 460, which states that for malicious 
prosecution or abuse of process litigation in a situation that lacks a more extensive 
scheme of racketeering activity, wire fraud in the prior case is not a RICO predicate act. 
(A question that the Second Circuit has apparently not yet addressed.). This case is not a 
malicious prosecution or abuse of process case. FAC 55. The parties are different and I 
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did not prevail against the defendants in the N.Y. Supreme Court, which malicious 
prosecution or abuse of process require. 

FindTheBest.com cited to Curtis & Associates, P.C. v. Law Offices of David M. 
Bushman, Esq., 758 F.Supp.2d 153, 172 (E.D.N.Y.2010), aff d, 443 F.App’x 582, which 
stated the reason that mail and wire fraud predicate acts did not apply was because 
“despite plaintiffs’ creative attempts to plead mail and wire fraud, the court finds that 
plaintiffs' incomplete allegations at best attempt to make out a malicious prosecution 
claim. Without more, such allegations that the state court litigation is frivolous, 
fraudulent, or baseless—essentially claims of malicious prosecution—without more, 
cannot constitute a viable RICO predicate act.” 

In von Bulow by Auersperg v. von Bulow, 657 F.Supp. 1134 (S.D.N.Y. 1987), the court 
stated “a careful reading of the complaint reveals that this alleged ‘scheme’ amounts to 
nothing more than a series of acts that, taken together, state a claim for malicious 
prosecution.” The von Bulow court in particular noted that it did “not address the 
situation where allegedly unjustified suits form a part of some more extensive scheme of 
racketeering activity . . . .” 657 F.Supp. at 1145. 

The RICO Scheme here is that defendants used perjury to depict my attorney work product as a 
“Media Release,” FAC 46, 47; thereby disparaging my legal and business services as inept 
because they not only made confidential and privilege information public but actually released 
such to the press. Scheme to negatively impact my business and deter clients by falsely 
depicting his practice as unable to protect privileged data. 

Additionally, defendants made the false representation as a step in their plot to save 
money by deceiving the court into ruling in their favor and to avoid continuing costly 
litigation by intimidating me into giving up his action and role as a men’s rights advocate. 
In making the attorney work product public via the NY Supreme Court website, 
defendants were telling me that they will continue to publicize materials from his iCloud 
and continue to deceive the public concerning those materials so as to destroy me’s 
livelihood. 

Defendants communicated the fraud over the wire three times. 


Wire fraud need only be in furtherance of a scheme. “[I]t is sufficient... to be 'incident 
to an essential part of the scheme ... or a step in the plot’.” Schmuck v. United States, 
489 U.S. 705,710(1989). 

Devising scheme to obtain money or property by false pretense. E-Commerce & Internet 
Law 44-23. [NY Sup Ct decision in favor of Bolgers clients]. Intangible intellectual 
property = property, U.S. v. Brown, 925 F.2d 1301 (10 th Cir. 1991). Computer data is 
valuable property that can be misappropriated. People v. Versaggi, 83 N.Y.2d 123 
(1994). N.Y. Penal § 165.50 criminalizes possession of stolen property such as computer 
data. People v. Pena, 169 Misc2d 366 (Sup. Ct. Bx. Cnty. 1996). 


59 



Hall Am. Ctr. Assocs. Ltd. P’ship v. Dick , 726 F.Supp. 1083,1093-97 (E.D.Mich.1989) found 
that lawsuits can be a component of a predicate act. 

The courts interpreted the wire fraud statute broadly. In United States v. Paccione, 751 F. 

Supp. 368, 372 (S.D.N.Y. 1990), affd, 949 F.2d 1183 (2d Cir. 1991), defendants were liable 
for mail fraud stemming from fraudulent statements given to the New York State 
Department of Environmental Conservation in order to obtain a permit to transport 
medical waste. Here defendants provided not just the NY State court but to the public at large 
fraudulent statements that the privileged attorney work product was a press release issued by me 
in order gain a decision in their favor from the NY court and disparage me’s business. 

If such criminal conduct as that of Bolger’s and Schafer’s cannot be reached by wire fraud, 
then in this Internet age, any attorney can make up any outrageous lie, communicate it to 
his clients over the wires for their approval, and not only win an action, hammer an 
opponent into submission but also destroy an opponent’s business by broadcasting such a 
lie over a publicly available court website. FAC f 56. 

The First Amended Compl. also alleges that Bolger and Schafer communicated the 
attorney work product and their misrepresentations about it over the Internet to their 
clients. 

Robbery 

4. Francoeur, Plaintiff “failed to show how hacking— which involves neither physical force let 
alone force in the presence of the victim—constitutes robbery under New York law. See, e.g., 
People v. Flynn, 123 Misc. 2d 1021, 1024 (Sup. Ct. N.Y. Cnty. 1984).” 

The predicate act of robbery under RICO, 18 U.S.C. § 1961(A), is “included by generic 
description,” David Smith, Civil RICO, f 2.02(1), p. 2-4 to 6, which means a court can 
rely on other state offenses that are not specifically labeled robbery. Id. 

The appeals court in U.S. v. Forsythe, 560 F.2d 1127, 1137 (3rd Cir. 1977), which 
incorporated the Supreme Court’s holding in U.S. v. Nardello, 393 U.S. 286, 295 (1969), 
determined that RICO’s legislative history, H.R. Rep. No. 1549, 91st Cong., 2d sess. 56 
(1970), showed that the predicate act “inquiry is not the manner in which States classify 
their criminal prohibitions but whether the particular state involved prohibits the . . . 
activity.” 

N.Y. Penal Code § 156.30 prohibits theft of computer related material. It is a Class E 
felony—punishable by more than one year; therefore, it satisfies 18 U.S.C.A. § 1961(A). 

In this modern, electronic world, guns and baseball bats are archaic when it comes to stealing 
valuable information through the Internet. Today, the surrogate for the old use of physical force 
is the hacking technique of using a computer to hit a protected website with an electronically 
rapid succession of different codes until the right one is found—“brute force cracking.” 
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Bolger, Schafer and, on information and belief, Jane Doe(s) most likely forced their way into the 
iCloud at some point in time and left the front door open for future theft by stripping it of its 
access codes; or they forced their way into my home computer with some hacking technique. 

Pattern 


Bolger, aided and abetted by Schafer, committed three predicate acts of wire fraud by 
communicating their false representation of the attorney work product over the Internet to the 
WebCivil Supreme website. FAC f 67. 

On information and belief, Bolger, aided and abetted by Schafer, committed predicate acts of 
wire fraud by communicating to their clients over the wires the strategy of misrepresenting the 
attorney work product as a “Media Release” coupled with the attorney work product itself and 
making other communications with their clients in furtherance of Bolger’s scheme. FAC U 68. 

Bolger, Schafer and, on information and belief, Jane Doe(s) have committed at least two 
predicate acts of robbery. FAC U 69. 

Predicate acts are related and “open” in time . FAC 72-75 

The predicate acts of wire fraud had the purpose that by falsely depicting the attorney work 
product as a public press release, such would disparage my business and the products and 
services it provides, and aid in winning the N.Y. Supreme Court case. The participants were 
Bolger, aided and abetted by Schafer; the target was the Me. Further, Bolger, aided and abetted 
by Schafer, used the wires for communicating the misrepresentation of the attorney work product 
to WebCivil Supreme and their clients as well as other communications with their clients in 
furtherance of the scheme. 

The predicate acts by Defendants are of an “open” nature. 

It became evident from Bolger’s first motion to dismiss the N.Y. Supreme Court case on 
August 29, 2014, that her team was trolling the Internet for information on my 
business. 

On information and belief, Bolger’s team continues trolling the Internet for infonnation on my 
business and continues to try to hack into my iCloud or his home computer to obtain any new 
information stored there so as to further harm my business and its services and products. 

The Prohibited RICO 18 U.S.C. $ 1962(c) Activity FAC ^ 84-88 

Bolger, Schafer and, on information and belief, Jane Doe(s) used their positions of authority and 
influence in the Enterprise to steal the attorney work product from my iCloud or his home 
computer. 
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Bolger and Schafer used their positions of authority and influence in the Enterprise to carry out 
Bolger’s scheme by falsely depicting the privileged attorney work product as a press release—a 
public document. 

Bolger and Schafer used their positions of authority and influence in the Enterprise to transmit 
Bolger’s misrepresentations and the document to the court’s website where it would be viewed 
by the public-at-large; thereby, harming my business by falsely depicting his business as 
incompetent, its services as inept, its products deficient and assist in winning the N.Y. Supreme 
Court case. 

On information and belief, Bolger and Schafer used their positions of authority and influence in 
the Enterprise to transmit Bolger’s misrepresentation strategy along with the document to their 
clients as well as engaging in other communications by wire with their clients in furtherance of 
Bolger’s scheme. 

The Defendants were motivated to maintain their income and positions in or with the 
Enterprise. 

Copyright infringement 

On May 22, 2017,1 applied for copyright registration on the material that Francoeur admits 
Defendant Schafer reproduced from my iCloud. For an infringement action, 17 U.S.C. § 411 
requires that the infringed work be already registered. According to Nirnmer, once registration 
occurs, then an infringement action can be brought. 

An author enjoys the “right to control the first public appearance of his undisseminated 
expression,” the fair use of an unpublished work is narrow in scope. Harper & Row, Publishers, 
Inc. v. Nation Enters., 471 U.S. 539 555 (1985) (“[T]he author’s right to control the first public 
appearance of his expression weighs against such use of the work before its release.”). The 
attorney work product was unpublished when Defendants stole it and filed it three times on the 
WebCivil Supreme public website NY Supreme Court’s public website and distributed it to their 
clients in Australia over the wires. 

Wire fraud can apply even if copyright law applies. U.S. v. Manzer, 69 F.3d 222, 226 (8 th Cir. 
1995). 

While the attorney work product was not registered with the Copyright Office and most of the 
material in the two screenshots were registered, there are other materials on my iCloud and my 
home computer that were registered. But without discovery, there is no way to detennine 
whether Defendants infringed my rights in those registered materials. Defendants are using their 
refusal to disclose in order to argue for dismissal of the Copyright action under 17 U.S.C. § 

411(a) (infringement action requires registration). Basically, they are saying the Court has to 
dismiss because we will not tell the Court what we took—even the registered copyrighted works. 

The Copyright Act of 1976 (“Act”), 17 U.S.C. § 101 et seq., gives copyright owners of 
unpublished works protection from unauthorized reproduction, distributing, and displaying of 
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their works. U.S. Copyright Office, Circular 1, p.l. Protection under the Act begins from the 
time the work is created in a tangible form. Id. at 2. Infonnation stored on the Internet for 
longer than a transitory period is in fixed tangible form. Cartoon Network LP, LLLP v. CSC 
Holdings , Inc., 536 F.3d 121, 129-130 (2d Cir. 2008) (“the definition of‘fixed’ imposes both an 
embodiment requirement and a duration requirement”). 

Defendants violated the Copyright act by just reproducing, distributing, or displaying the 
attorney work product and other unpublished materials without authorization. U.S. Copyright 
Office, Circular 1, p.l. 

Most of the written documents the Defendants reproduced from my iCloud or home computer 
were copyrighted because they were the product of my creativity and fixed in tangible form. 

Some were even registered with the Copyright Office and most were unpublished. Defendants 
mere reproduction was infringement under 17 U.S.C. § 501. The attorney work product was not 
registered and unpublished. 

Defendants distributed a copy of the attorney work product and other iCloud or home computer 
copyrighted documents without my permission to their Australian clients without my permission; 
therefore, it was copyright infringement under 17 U.S.C. § 501, FAC ]f 96. Except for the 
attorney work product, these other materials were not used in the N.Y. Supreme Court case. 

Some were registered with the U.S. Copyright Office. FAC ]j 99. 

Defendants displayed the attorney work product on the N.Y. WebCivil Supreme site without my 
pennission, which is arguably an infringement under 17 U.S.C. § 501 and not fair use because 
the document was unpublished. 

Defendants first of three times filed the hacked attorney work product on the NY Supreme 
Court’s public website on January 12, 2015, as Exhibit 1 of Bolger’s sworn affirmation at K 2 in 
opposition to my motion for trial on personal jurisdiction. The attorney work product had 
already been fixed in a tangible form; therefore, protected under the Act but not eligible for 
statutory loss, since it was not registered with the Copyright Office. In preparing and filing their 
papers, defendants, without authorization from the me, 

(1) made copies of the document; 

(2) distributed the document by uploading it to WebCivil Supreme, Dkt. No. 71,which is 
available free of charge to anyone with an Internet connection; 

(3) made the document available to the public via the Internet; and 

(4) put the document on display, since the general public can view it by using WebCivil 
Supreme. 

Fair use for unpublished work 

Because an author enjoys the “right to control the first public appearance of his undisseminated 
expression,” the fair use of an unpublished work is narrower in scope. Harper & Row, 
Publishers, Inc. v. Nation Enters., 471 U.S. 539 555 (1985) (“[T]he author’s right to control the 
first public appearance of his expression weighs against such use of the work before its release.”). 
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Moreover, it is clear that iParadigms’ use of plaintiffs works did not have the “intended purpose 
“or “incidental effect” of supplanting plaintiffs rights to first publication. Harper & Row, 471 
U.S. at 562. This is significant in that the primary basis for the close scrutiny courts give the use 
of an unpublished work is, as previously noted, an “author’s right to control the first public 
appearance of his expression.” Id. at 564. iParadigms did not publicly disseminate or display 
plaintiffs works and did not send them to any third party. A. V. ex rel. Vanderhye v. iParadigms, 
LLC, 562 F.3d 630, 641 (4th Cir. 2009)] 

Francoeur’s objection to the copyright cause of action in the First Amended Complaint is 
based on a Second Circuit “Summary Order.” Francoeur fails to mention that Summary Orders 
do not have precedential value. Local Rule 32.1.1, Disposition by Summary Order, (a) 
Precedential Effect of Summary Orders. Rulings by summary order do not have precedential 
effect. They are limited to that case and that case alone, [need cite] Further, the facts here are 
different. 

Francoeur even tries to intimidate me into dropping the copyright cause of action with the 
threat of paying his exorbitant attorney fees and costs under 17 U.S.C. § 505. I am 70 year-old 
plaintiff who lives from paycheck to paycheck when there is work; otherwise, on the pittance of 
social security—who’s he kidding. Besides, the recovery of full costs provision works both 
ways. More importantly, Francoeur’s huffing and puffing over the copyright issue indicates that 
his clients not only absconded with the attorney work product but other documents of 
Plaintiffs—both registered and not registered with the U.S. Copyright Office. 

Publication argument 

The Copyright Act of 1976 defines “‘[publication’ [a]s the distribution of copies ... of a work 
to the public by sale or other transfer of ownership, or by rental, lease, or lending.... A public 
performance or display of a work does not of itself constitute publication.” 17 U.S.C. § 101. 

The first sentence of the definition contains the following elements: (1) a distribution, (2) of 
copies of a work, (3) to the public, and (4) by sale or other transfer of ownership, or by rental, 
lease, or lending. 

The legislative history states it is clear that any fonn of distribution in which the material object 
in which the work is fixed does not change hands is not a publication no matter how many 
people view the work. Copyright Act, House Report No. 94-1476, p. 138, Sept. 3, 1976; 94 th 
Cong., 2 nd Sess. 1976, 1976 U.S.C.C.A.N. 5659, 5754. 1 “[A] sine qua non of publication should 
be the acquisition by members of the public of a possessory interest in tangible copies of the 
work in question.” John G. Danielson, Inc. v. Winchester-Conant Props., Inc., 322 F.3d 26, 37 
(1 st Cir. 2003)(citing M. Niinmer & D. Nimmer, Nimmer on Copyright § 4.07, at 4-42 (2001)); 
see Burke v. National Broadcasting Co., Inc., 598 F.2d 688, 693 (1 st Cir. 1979), superseded on 


1 “[U]nder the definition of publication ... there would no longer be any basis for holding ... that the public display 
of a work of art under some conditions ( e.g. without restriction against its reproduction) would constitute 
publication of the work.” Copyrights Act, House Report No. 94-1476, p. 144, Sept. 3, 1976; 94 th Cong., 2 nd Sess. 
1976, 1976 U.S.C.C.A.N. 5659, 5760. The 17 U.S.C. § 101 definition of publication “eliminates any ambiguity 
over display of works where there are no restrictions on copying, as it makes it quite plain that such display does 
not constitute a publication in any event.” Schechter & Thomas, Intellectual Property: The Law of Copyrights, 
Patents and Trademarks, § 5.1, p. 81 (2003). 
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other grounds, Canfield v. Ponchatoula Times, 759 F.2d 493, 497 (5 th Cir. 1985). In Danielson , 
the me had displayed drawings that were disseminated by cable television to the general public. 
“At most, Danielson ... showed the [drawings] to others; that did not constitute publication 
under the explicit terms of the statute.” Danielson at 37. 

“It is clear ... that under the statutory language now in effect there has been no “distribution of 
copies ... to the public’ and hence no publication when a work is disseminated electronically.” 
Prof. Schechter & Thomas, Intellectual Property: The Law of Copyrights, Patents and 
Trademarks, § 5.1, p. 81 (2003). “The distribution right... does not appear to encompass 
transmissions of copyrighted works over computer networks.” Prof. Reese, The Public Display 
Right, 2001 U. Ill. L. Rev. 83, 125-26 (2001). The reason is that transmissions over computer 
networks do not transfer tangible objects in which the works are fixed. William F. Patry, Pa try 
on Copyright, § 13:11, p. 13-21, ed. 2008. Without the transfer of an existing material object or 
of an ownership or possessory interest in such an object, no distribution occurs. Id. Without 
distribution, there is no publication. 17 U.S.C. § 101. 

A number of courts have also interpreted the Copyright Act to require the transfer of a material 
object for distribution to occur, rather than a mere transmission of a work: Agee v. Paramount 
Communs., 59 F.3d 317, 325 (2d Cir. 1995)(“distribution is generally thought to require 
transmission of a ‘material object’”); National Car Rental Sys., Inc. v. Computer Assocs. Int’l, 
Inc., 991 F.2d 426, 434 (8 th Cir. 1993)(infringement of distribution right requires transfer of a 
material copy); Arista Records, Inc. v. Mp3Board, Inc., 2002 WL 1997918 at *4 (S.D.N.Y. 
2002)(distribution requires dissemination of copies). 

Plaintiffs iCloud, assuming it was publicly viewable, electronically transmitted the document 
over the Internet but did not transmit tangible copies of it; therefore, there was no publication. 
Any copies that were made had to be made by others, similar to a person video taping a play. 
The viewing of the document did not transfer to others any material objects, just as a play does 
not. In addition, under the Berne Convention to which the U.S. is a party “the communication 
by wire or the broadcasting of literary or artistic works ... shall not constitute publication.” 
Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886, 25 U.S.T. 
1341, 828 U.N.T.S. 221, Doc’t IV-B, art. 3(3).’ 

There was also no sale or other transfer of ownership, or rent, lease or loan involved as required 
for publication by 17 U.S.C. § 101. In Einhorn v. MergatroydProds., 426 F. Supp. 2d 189, 197 
(S.D.N.Y. 2006), the Court held that posting images of a play on the Internet “even assuming it 
constituted ‘distribution,’ did not involve ‘sale or other transfer of ownership, or by rental, lease 
or lending.’ Indeed, this result follows directly from the principle that ‘the projection or 
exhibition of a motion picture in theaters or elsewhere does not in itself constitute a 
publication.’” 

Here, at most, the document was displayed on a website, similar to a television broadcast or the 
projection of a movie. “To ‘display’ a work means to show a copy of it, either directly or by 
means of a film, slide, television image, or any other device or process.” 17 U.S.C. § 101. A 
display, however, is not a publication. Id. 
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[The defendants rely on a case from the Southern District Court of N.Y. for the proposition that 
the display of a work on the Internet equals publication. Getaped.Com, Inc. v. Cangemi, 188 
F.Supp.2d 398 (S.D.N.Y. 2002). In Getaped , a competitor of the pi copied and used the HTML 
code from Getaped’s website. HTML is the computer language used to give a website its visual 
appearance—color, graphics, spacing, font, point size, and animation. The words used for 
verbal expression are separate from the code. It was the code, not the verbal expressions, which 
the Getaped defendant used. The Court held that viewing the Getaped website on the Internet 
constituted the publication of its HTML code.] 

[Commentators disagree over whether Getaped was correctly decided. Thomas F. Cotter, Prof. 
Law U. Minn., Toward a Functional Definition of Publication in Copyright Law, 92 Minn. L. 
Rev. 1724, 1727 (2007-08). Bruce P. Keller and Jeffrey P. Cunard, Copyright Law, A 
Practitioner’s Guide, § 6.1.2(B) n. 94, say: 

The holding in Getaped is difficult to reconcile with the principle that a public 
display of a work is not a publication and may be an example of bad facts making 
bad law.... [T]he pi suffered little actual losss. As the infringement commenced 
before the [HTML] code was registered [but after the site went live] the pi could 
recover statutory losss only if it had published the [HTML] code and registered it 
within three months after first publication. The court equated the ability to make 
copies with a general publication and determined that the pi satisfied the 
prerequisites for entitlement to statutory losss. 

[The Getaped decision relies on faulty reasoning that “if consistently applied, would mean that a 
broadcast such as a Major League Baseball game is published once a viewer makes a copy via a 
videocassette recorder or digital-video recorder.” Ray Ming Chang, Publication ” Does Not 
Really Mean Publication, 33 AIPLA Q.J. 225, 226, 241 (2005).] 

[In Elliott v. Gouverneur Tribune Press, Inc., 2014 WL 12598275, at *3 (N.D.N.Y. Sept. 29, 
2014), the Court ruled against Defendants: 

Defendants argued that Me published her photographs when she posted them on the 
internet. The Getaped.com decision, however, has been widely criticized, and it is not 
clear that the decision should control on the facts of the present case. See, e.g., Rogers v. 
Better Business Bureau v. Metropolitan Houston, Inc., 887 F. Supp. 2d 722, 730-31 (S.D. 
Tex. 2012) (noting that the “Getaped.Com, Inc. case has received a lot of attention, not all 
of which has been favorable. For example, one group of scholars stated, ‘The holding in 
Getaped is difficult to reconcile with the principle that a public display of a work is not a 
publication and may be an example of bad facts making bad law.’ Bruce P. Keller, et ah, 
Copyright Law A Practitioner’s Guide, § 6:1.2 n.94 (2010). They emphasized that 
publication under the Copyright Act occurs, not when a work is publically viewable, but 
when the work is ‘reproduced in multiple copies that in turn are sold or offered for sale to 
the public’ “) (citation omitted). A 2006 opinion out of the same court stated that, 
assuming that the internet posting of a digital file of a show performance constituted 
distribution, it lacked the element of commercial exploitation required for publication. See 
Einhorn v. Mergatroyd Prods., 426 F. Supp. 2d 189, 197 (S.D.N.Y. 2006). In a more 
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recent opinion, the same district court stated that posting images on a website was not 
publication. See McLaren v. Chico's FAS, Inc., 2010 WL 4615772, *1 (S.D.N.Y. Nov. 9, 
2010 ).] 

[According to the U.S. Copyright Office: “It is unclear whether online availability for the user 
constitutes publication of the work under copyright law,” Circular 65: Copyright Registration 
for Automated Databases, 2 (2006), and “[t]he definition of ‘publication’ in U.S. copyright law 
does not specifically address on line transmission,” Circular 66: Copyright Registration for 
Online Works, 3 (2006).] 

Even if the iCloud was public, it does not explicitly give permission as required by law to copy 
or download materials on it. 

Trespass FAC 98- 

The tort of trespass to chattel consists of intentionally using or intermeddling with a chattel 
in another’s possession. Hecht v Components Intern., Inc., 22 Misc3d 360, 369-370 (Sup 
2008) (citing Restatement [Second] of Torts § 217.) 

Electronic signals generated and sent by a computer have been held to be sufficiently physically 
tangible to support interference in a trespass cause of action, [cite] 

Intent : 

Does not require defendants’ wrongful motives and still exists even when defendants had a 
reasonable but mistaken beliefs in their right to act. Hecht v Components Intern., Inc., 22 
Misc3d 360 (Sup. Ct. Cnty. Nassau 2008). Elements of trespass require that defendants knew 
their actions would physically interfere with me’s possessory rights in his chattel. 

Defendants knew about my iCloud and home computer and that the iCloud was protected by 
security codes while the home computer was protected by a firewall. On information and belief, 
they concluded that both contained privileged and confidential digital information which could 
be used to assist in the N.Y. Supreme Court case as well as injure my business and disparage the 
services and products it offered. 

The information on my home computer and iCloud is his business or his personal property— 
some of which is even copyrighted. 

Interference : 

Defendants electronically bulldozed through the borders of my iCloud or home computer for the 
purpose of accessing the stored infonnation. 

Electronic signals generated and sent by computer have been held to be sufficiently physically 
tangible to support a trespass cause of action. 
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Interference with infonnation stored on a computer may give rise to trespass to chattel if 
information is impaired as to its condition, quality or value, Hecht v Components Intern., 
Inc., 22 Misc3d 360 (Sup. Ct. Nassau Cnty. 2008). 

Copying names and addresses from a customer database, which data was then used to 
solicit business, may also constitute interference, ACT Crunch Acquisition LLC v Bally 
Total Fitness Corp., 2008 WL 293055 (Sup. Ct. NY Cnty. 2008) (Defendants interfered 
with Crunch’s customer database by copying names and addresses, which were in turn 
used to make solicitations.). 

Harm : Whether the hann is direct or consequential is immaterial, so long as it is caused by the 
defendant’s act, Prosser & Keeton, Torts (5th Ed) 86 § 14. 

One who intentionally interferes with another’s chattel is subject to liability only if his 
intermeddling is harmful to the possessor’s materially valuable interest in the quality, or 
value of the chattel. Restatement (Second) of Torts § 218, comment e (1965). 

Defendants interfered with the exclusive right of possession of the attorney work 
product of my business and other materials by copying or downloading them from 
my iCloud or home computer. 

As to the requisite degree of harm in the context of computer databases, “evidence 
of mere possessory interference is sufficient to demonstrate the quantum of harm 
necessary to establish a claim for trespass to chattels” Register.com, Inc. v Verio, 
Inc., 126 F. Supp. 2d 238, 250 (S.D.N.Y. 2000), affd in part and reversed in part on 
other grounds, 356 F.3d 393 (2d Cir.2004) (defendant held liable for harm to the 
chattel because unauthorized use of the database exceeded the scope of consent). 

In eBay, Inc. v Bidder’s Edge, Inc., 100 F Supp 2d 1058, 1071 (N.D. Cal. 2000), the court 
explained that even if the alleged interference is negligible, the interference deprives the 
property owner to use its property for its own purposes—”[t]he law recognizes no such 
right to use another’s personal property.” Id. 

There may, however, be situations in which the value to the owner of a particular type of 
chattel may be impaired by dealing with it in a manner that does not affect its physical 
condition. . . . the intermeddling is actionable even though the physical condition of the 
chattel is not impaired. Restatement (Second) of Torts § 218, comment h (1965). 

Defendants interference is actionable even though the physical condition of the chattel 
was not impaired because the interference hindered my use of the attorney work product 
for its own purposes because accessing it and making it public destroyed its value of 
confidentiality. 

Bolger and Schafer decided to use the digital information obtained to not only gain an 
unfair advantage in the N.Y. Supreme Court case but also to cause consequential loss to 
my business and disparage its services and products as well as to intimidate me into 
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withdrawing his action and refrain from bringing future civil rights lawsuits on behalf of 
men. 

Bolger and Schafer sent me the message that if he persisted in fighting for the rights of 
men in the courts, they would thwart his efforts by destroying his business. They would 
publish out of context and falsely depict more of the stolen information and engage in 
more hacking of his iCloud or home computer. In effect, they were telling him— 
“resistance is futile, you will be assimilated” to our misandry beliefs or your business will 
be destroyed. Such is a violation of N.Y. Penal Law § 135.60(5), Coercion in the Second 
Degree. 


Losses 


If the chattel has no market value, or if the market value is substantially less than its 
actual value to the owner, as with wearing apparel or household goods, recovery will be 
based on the actual value to the owner, considering utility and similar factors, but 
excluding sentimental value, see Lake v Dye, 232 N.Y. 209, 213 (1921). 

5. Francoeur, no trespass because no “actual injury to [my] claimed property interest in the 
iCloud. Twin Sec., Inc. v Advocate & Lichtenstein, LLP, 113 A.D.3.d 565, 565-66 (1st Dep’t 
2014).” 

Information on my iCloud is my personal property—some of which is even copyrighted. I 
protected this property by using the modem-day version of locks—access codes. Defendants 
picked those access codes as though they were picking the locks on my filing cabinets. 
Defendants then copied or downloaded the infonnation, used an attorney work product to their 
own advantage in court, and made that privileged and confidential document public that hanned 
my business. All clear interference with and harm to my possessory rights. 

CPLR 3101(c) recognizes the sanctity of the lawyer’s mental impressions and strategic 
analyses, 3A Weinstein, N.Y. Civil Prac. ]f 3101.42, which is why it is not legally 
discoverable. 

In Twin , a wife took husband’s computer during divorce proceedings and copied data from 
it, which contained trade secrets, and returned the computer three days later. 

Court dismissed the action because husband “failed to sufficiently allege that 
defendants used those trade secrets to gain an advantage over” him. Here 
defendants used the hacked attorney work product as the basis for oral argument 
on their motion to dismiss on May 27, 2015, before Justice Schecter who granted 
their motion. 

The Twin court also held on the trespass action that “there [was] no indication that 
the condition, quality or value of the ... information on the computer was 
diminished as a result of defendants’ duplication” of it. Here, defendants accessed, 
duplicated and publicized my attorney work product. Such destroyed the value of 
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its confidentiality—one does not broadcast to ones enemies what one may do, and 
injured me’s business. 

Conversion 


Restatement (Second) of Torts § 242 (1965): 

Conversion of Documents and Intangible Rights 

(1) Where there is conversion of a document in which intangible rights are merged, the losss 
include the value of such rights. 

(2) One who effectively prevents the exercise of intangible rights of the kind customarily merged 
in a document is subject to a liability similar to that for conversion, even though the document is 
not itself converted. 

e. It was first held that the conversion of a document in which intangible rights were merged 
pennitted recovery of losss for the appropriation of the rights so identified with it, as stated in 
Subsection (1). Then, as noted above, it came to be recognized by a number of courts that the 
recovery was for the interference with the intangible rights themselves, and that the conversion 
of the document was merely the means by which this was accomplished. The final step, which a 
good many courts have taken, was the recognition that there may be “conversion” of such an 
intangible right, of a kind customarily identified with and merged in a document, even though 
the document is not itself converted. This does not accord very well with the traditional common 
law limitations of conversion; and courts which prefer to adhere to the older theory may prefer to 
regard the liability as one for an intentional interference with the right, which is not identical 
with conversion, but is similar to it in its nature and legal consequences. It is, however, of very 
little practical importance whether the tort is called conversion, or a similar tort with another 
name. In either case the recovery is for the full value of the intangible right so appropriated. 
Illustrations: 

2. A purchases from B a certificate representing stock in C Corporation. A requests C 
Corporation to register the transfer of the stock on its books. The officers of C Corporation 
wrongfully refuse to do so, as a result of which A is deprived of the rights of a stockholder. C 
Corporation is subject to liability to A, similar to that for conversion, for its interference with 
such rights. 

Thyroffv. Nationwide Mut. Ins. Co., 8 N.Y.3d 283, 291-92 (2007): 

“It cannot be seriously disputed that society's reliance on computers and electronic data is 
substantial, if not essential. Computers and digital information are *292 ubiquitous and pervade 
all aspects of business, financial and personal communication activities. Indeed, this opinion was 
drafted in electronic form, stored in a computer’s memory and disseminated to the Judges of this 
Court via e-mail. We cannot conceive of any reason in law or logic why this process of virtual 
creation should be treated any differently from production by pen on paper or quill on 
parchment. A document stored on a computer hard drive has the same value as a paper document 
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kept in a file cabinet. . . . Furthermore, it generally is not the physical nature of a document that 
determines its worth, it is the information memorialized in the document that has intrinsic value. 
... So too, the infonnation that Thyroff allegedly stored on his leased computers in the form of 
electronic records of customer contacts and related data has value to him regardless of **9 
whether the format in which the infonnation was stored was tangible or intangible. In the 
absence of a significant difference in the value of the information, the protections of the law 
should apply equally to both forms— physical and virtual.” 

Injurious Falsehood 

Injurious falsehood requires (1) intentional publication, (2) of false infonnation about a person’s 
property, (3) done maliciously (common-law malice) or in reckless disregard for the truth or 
falsity, (4) a reasonably prudent person would or should anticipate that loss to another will 
naturally flow there from, and (5) results in loss measured by special losss. PJI 3:55 Intentional 
Torts—Business Torts—Injurious Falsehood. 

Injurious falsehood under New York State law applies to publication, which includes Defendants 
clients, a knowingly false representation about my business product—the attorney work product. 
FACT! 1(e). 

Publication: 

Publication is the communication of information, disseminated to a third person 
by any method. Thus, a statement rising to the level of an injurious falsehood 
may be made by an advertisement published in a newspaper or by a letter sent 
from one individual to another. Coliniatis v. Dimas, 848 F.Supp. 462 
(S.D.N.Y.1994). Publication can also occur through spoken words, such as in a 
discussion, Hirschhorn v. Town of Harrison, 210 A.D.2d 587 (3d Dep’t 1994) or 
legal hearing, Andrews v. Steinberg, 122 Misc.2d 468 (Sup.Ct., N.Y. County, 
1983). It is conceivable that injurious falsehoods may occur through illustrations, 
video, film and audio recordings. The essential criteria in detennining whether a 
publication has occurred within the meaning of the tort is whether there is a 
dissemination of information in such a manner that it is communicated and 
comprehensible to at least one other person. Kirby v. Wildenstein, 784 F.Supp. 
1112 (S.D.N.Y. 1992). 


Falsity: 


Defendant Bolger falsely depicted the attorney work product, which was the 
property and product of my business, as a “Media Release” that had been 
submitted to news organizations. 

Bolger falsely disparaged the ability of my business to keep privileged 
information private and protect confidences while creating the false impression 
that my business services are inept and downright harmful to its clients. 

Publication: 
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Bolger, aided and abetted by Schafer, intentionally published the attorney work 
product of my legal business by placing it on the WebCivil Supreme website, 
which is available to anyone with access to an Internet connection at no cost. 

Defendant Bolger, aided and abetted by Schafer, also communicated the attorney 
work product and her strategy of misrepresenting it as a “Media Release” over the 
wires to her clients in the N.Y. Supreme Court case. FAC 16. 

Common law malice: 

Malice = statement made without regard to the consequences, and under 
circumstances in which a reasonably prudent person should have anticipated that 
injury to another would follow. Penn-Ohio Steel Corp. v Allis-Chalmers Mfg. 

Co., 7 A.D.2d 441, 444 (1st Dept. 1959), modified, 8 A.D.2d 808, 187 N.Y.S.2d 
476. 

Malice or at the very least reckless disregard is shown by Defendant Bolger 
changing the title of the attorney work product from “Responses to Media” to 
“Media Release.” (Ex D, Bolger affirmation at U 2, Jan. 12,2015). Defendant 
Bolger did this eight times in order to represent under penalty of perjury the 
attorney work product was a Media Release, which it was not. 

Bolger and Schafer as lawyers experienced in representing media news 
organizations had to know that the document was not as they called it a “Media 
Release” but rather an attorney work product given its title, length—17 pages, 
contingent questions and possible answers to news media inquiries concerning the 
litigation of the N.Y. Supreme Court case. 

It is enough for the injurious falsehood cause of action if the falsehood charged 
was intentionally uttered and did in fact cause me to suffer actual loss in his 
economic or legal relationships. [Need cite] 

Special losss: 

Allegations and proof of a general loss of sales is sufficient, leaving it to the 
trier of the facts to determine whether the loss is properly to be attributed to 
the injurious falsehood or not. Tex Smith, The Harmonica Man, Inc. v. 
Godfrey , 198 Misc. 1006,1008-09 (Sup. Ct. N.Y. Cnty. 1951). FAC f 120. 

My legal and business clients have significantly diminished. Me is now relegated 
to the lowest level of legal work—document review. 

One long tenn client who paid an annual retainer of $1,000 a year has canceled 
his legal and business relationship with me as a result of Bolger and Schafer’s 
actions. Me has incurred expenses in bringing this action, beginning with the 
$400 filing fee, in order to counteract Bolger and Schafer’s publication and as a 
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reasonable effort to minimize losss by showing that Bolger and Schafer falsely 
depicted the attorney work product as a publicly available press release so as to 
disparage my business product. 

6. Francoeur, no injurious falsehood because “no material falsehood. Newport Serv. & Leasing, 
Inc. v Meadowbrook Distrib. Corp., 2005 NY Slip Op 03659 (2nd Dept. 2005).” 

In Newport , the court found that defendants’ criticism of plaintiff’s proposal in a 
memorandum to the distributors, was substantially true. Here, defendants falsely 
represented an attorney work product as a “Media Release.” 

7. Francoeur invokes the litigation privilege for defamation and relies on Singh v HSBC Bank 
USA, 200 F. Supp. 2d 338, 340 (S.D.N.Y. 2002), a defamation and emotional distress action. 
Here, neither is an alleged cause of action. 

Replevin 

One of the purposes of New York computer theft law is to define computer data as property for 
purposes of litigation. People v. Versaggi, 83 N.Y.2d 123, 128 (1994). Computer data is 
valuable property capable of being misappropriated. 

Francoeur argues that the replevin action is duplicate of the copyright action and therefore 
preempted by it. How can the replevin action be preempted by a Copyright infringement action 
when under 17 U.S.C. 411(a), infringement can only be brought for registered works and no one 
but Francoeur and his clients know which register works they infringed. Francoeur argues out 
one side of his mouth over copyright and another over replevin. What about all those other 
documents Defendants stole that were not registered? There’s no infringement action for them, 
but there is a replevin action. 

5a. Replevin, 3 years S/L 

Replevin is available when the defendant is in possession of certain tangible property of which I 
claim to have a superior right. Batsidis v. Batsidis, 9 A.D.3d 342 (2d Dept. 2004); Pivar v. 
Graduate School of Figurative Art of the N.Y. Academy of Art, 290 A.D.2d 212 (1st Dept 2002) 
(citing G& S Quality v Bank of China, 233 A.D.2d 215, 216 (1 st Dept. 1996), overruled on other 
grounds, Jamie v. Jamie, 19 A.D.3d 330 (1st Dept. 2005)). 

The replevin action simply requests this Court exercise its pendent jurisdiction to use a 
traditional New York State procedure for requiring all the materials copied by Francoeur’s 
clients be turned over to me, since they had no right to copy them in the first place 

Unlike in Twin, here the “defendants continued to wrongfully retain the . . . [my] proprietary 
information” not only in the fonn of the attorney work product but megabytes of other material 
from my iCloud or home computer—both copyright registered and not. FAC TIT) 23, 26, 123. 
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The data Defendants possess or control is the personal property of my business, which makes the 
embodiment of that data in paper or digital fonn the personal property of my business. 

Superior right of possession. Pivar v. Graduate School of Figurative Art of the N.Y. Academy of 
Art, 290 A.D.2d 212 (1st Dept. 2002) (citing G& S Quality v Bank of China, 233 A.D.2d 215, 
216 (1st Dept. 1996), overruled on other grounds, Jamie v. Jamie, 19 A.D.3d 330 (1st Dept. 
2005)). 

I have the superior right to those copies over which Defendants are currently exercising control 
or possession and wrongly detaining. So if the Court finds no infringement in the copyright 
registered materials, it may still allow me to recover those materials because of my superior right 
in them. 

Professional Misconduct Rule 4.1 


Attorney work product 

8. Francoeur says there is no cause of action for violating CPLR 3101(c) the attorney work 
product provision and cites to Madden v. Creative Servs., 84 N.Y.2d 738, 741 (1995). 

Madden deals with the attorney-client privilege under CPLR § 4503—not with attorney work 
product under CPLR § 3101(c). 

Even if this Court holds there is no related cause of action for defendants breaching CPLR § 
3101(c), then I request it find that defendants violated N.Y. Rule of Professional Misconduct 4.1. 

CPLR 3101(c) recognizes the sanctity of the lawyer’s mental impressions and strategic analyses. 
3A Weinstein, N.Y. Civil Prac. ]f 3101.42. Bolger and Schafer, however, do not. 

By making the attorney work product public and knowingly making a false statement of fact to 
the Supreme Court that the attorney work product document was a press releases, Defendants 
violated N.Y. Rule of Professional Misconduct 4.1. 

The purloined document was drafted during litigation in the N.Y. Supreme Court case and 
includes mental impressions, views and contingency tactics of me the attorney. An attorney’s 
answers to possible questions from the news media are very much a part of an attorney’s 
litigation strategy. The document was not presented to the press and not presented to anyone 
other than me until Defendants stole it. 

Just because the words in the stolen attorney work product were memorialized in a draft instead 
of memorized, does not mean they were or would have been communicated to the press or that 
the work product privilege was waived. 

“Here [was] simply an attempt, without purported necessity or justification, to [exploit] written 
statements, private memoranda and personal recollections prepared or fonned by an adverse 
party’s counsel in the course of his legal duties. . . . Not even the most liberal of. . . theories can 
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justify unwarranted inquiries into the files and the mental impressions of an attorney.” Hickman 
v. Taylor, 329 U.S. 495, 510. 

Not even the most Politically Correct theories can justify unwarranted inquiries into the files and 
the mental impressions of an attorney. See Hickman v. Taylor, 329 U.S. 495, 510. 

Coercion Second Degree 

By retaining other materials from my iCloud or home computer, Defendants are engaging in 
coercion in the second degree under N.Y. Penal Law § 135.60(5), since defendants possession of 
my personal and business data from his iCloud or home computer amounts to a continuing threat 
to expose secrets or publicize asserted facts, whether true or false, tending to subject my business 
to hatred, contempt or ridicule. Class A misdemeanor. FAC f 25(d). 

Defendants will eventually do a WikiLeaks type release of all the material they hacked so as to 
allow the Murdoch newspaper to spin the data into further hanning my law and consulting 
business and disparaging its products and services. 

Defendants’ possession of my personal and business data from my iCloud or home computer 
amounts to a continuing threat to expose secrets or publicize asserted facts, whether true or false, 
tending to subject my business to hatred, contempt or ridicule. Class A misdemeanor. FAC 
24,54,111. 

Such is also a violation of NY Rule of Professional Misconduct 4.1. 

N.Y. Penal Code 156.30 


Even if defendants did not hack into my iCloud, they still violate N.Y. Penal Code 156.30: 

A person is guilty of unlawful duplication of computer related material in the first degree 
when having no right to do so , he or she copies, reproduces or duplicates in any manner 
any computer data . . . and thereby intentionally and wrongfully deprives or appropriates 
from an owner thereof an economic value or benefit in excess of two thousand five 
hundred dollars .... FAC If 25(c). 

Such is a violation of Judiciary Law § 90(4)(e) and N.Y. Rule of Professional Misconduct 4.1. 
Other N.Y. Penal codes violated that also violate Professional Misconduct Rule 4.1 


a. Unauthorized use of a computer, N.Y. Penal Code § 156.05 - knowingly accesses a 
computer without authorization, class A misdemeanor; FAC f 25(a). 

b. Computer trespass, N.Y. Penal Code § 156.10 - knowingly accesses a computer without 
authorization and knowingly gains access to computer material, class E felony. FAC f 
25(b). 
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c. N.Y. Penal Code § 156.35 Possession of misappropriated compute data is a felony. A 

person is guilty of criminal possession of computer related material when having no right 
to do so, he knowingly possesses, in any form, any copy, reproduction or duplicate of any 
computer data or computer program which was copied, reproduced or duplicated in 
violation of section 156.30 of this article, with intent to benefit himself or a person other 
than an owner thereof. Criminal possession of computer related material is a class E 
felony. 

The guilty always claim the allegations against them are “baseless” and that the person seeking 
justice is “abusive.” (Francoeur letter April 5, 2017, Dkt. 20). Francoeur goes one better. He 
prevaricates over what exactly is alleged in the First Amended Complaint. It alleges his clients 
violated New York Rule of Professional Misconduct 4.1 and New York Judiciary Faw § 90(4)— 
neither were specifically raised in the New York Supreme Court case. 

Collateral estoppel under NY State law 

The NY Sup Ct only issued a two sentence general verdict: “Denied. There is no basis for 
granting the relief sought.” Such shows that the NY Sup Ct motion procedures lack the 
extensiveness of the plenary action here, which is insufficient for collateral estoppel. See 
Restatement 2d, Judgments, § 28(3). 

What did NY Sup Ct decide? Denied the motion but gave no reasons. 

NY Sup. Ct. motion to withdraw attorney work product 

The Racketeer Influenced and Corrupt Organizations Act, copyright infringement, trespass to 
chattel, injurious falsehood, replevin and violation of Professional Responsibility Rule 4.1 were 
never even raised in the N.Y. Supreme Court in regards to the defendants’ hacking of my iCloud 
or my home computer. As for the Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 
1030(a)(2)(C), it was mentioned once in the papers and never argued during the short back and 
forth in front of the Justice over the plaintiffs motion. 

Factual issues 

Did defendants hack into iCloud? 

Did defendants stripped access codes? FAC f 8. 

Did defendants hack into home computer? 

Did defendants copy attorney work product? 

Was iCloud publicly viewable? 

If my iCloud was ‘open to the public,’ why didn’t they find the 
attorney work product draft sooner? 
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“If my iCloud was “open to the public,’ coupled with Me knowing they were 
searching the Internet for any politically incorrect statements by him, why didn’t 
he protect the iCloud with access codes?” 

Do Bolger and Schafer lack skills for breaking into computers? 

Did Defendants copy other materials? 

Law issues 

Right to privacy under the U.S. Constitution; 

18 U.S. C. § 1030(a)(2)(C) that proscribes intentional unauthorized access to a computer 
and obtaining infonnation from a protected computer where the conduct involves 
interstate or foreign commerce; 

Unauthorized use of a computer, N.Y. Penal Code§ 156.05; 

Computer trespass, N.Y. Penal Code§ 156.10; 

Unlawful duplication of computer related material, N.Y. Penal Code§§ 156.29, 156.30; 
Computer tampering, N.Y. Penal Code§ 156.20; 

Bolger perjury over attorney work product being a “Media Release.” FAC 46, 47. “A 
true and correct copy of the ‘Media Release’ available at my MR Legal Fund website ... 
is attached hereto.” 

Relief sought: 

(1) Bolger withdraw a document that she submitted to this Court as part of her 
Affirmation 2 (Exhibit A of Pl.’s Affidavit) that was obtained by the Rupert Murdock 
newspaper and defendant The Advertiser or by attorney Bolger or by one of the other 
defendants by hacking into my personal computer or his digital cloud; 

(2) that attorney Bolger and Defendants turn over to Me all paper and digital copies of 
Exhibit 1 and any other material obtained in the same manner that they are in possession 
or control of; 

(3) that attorney Bolger identify all the parties involved in obtaining Exhibit 1 so that 
they may be referred to the proper authorities; 

(4) that Bolger and Defendants be prevented from publicizing the document or other 
materials they obtained in the same manner; 
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(5) attorney Bolger and Defendants inform the Court of any other person that to their 
knowledge has copies of any data obtained from Mes remote-server or personal 
computer. 

Collateral Estoppel: Issues raised by the First Amended Complaint : 

1. Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030(a)(2)(C) 

The Act was raised in the N.Y. Sup. Ct but was not the basis of its decision because 
Defendants admitted accessing and obtaining information without permission. 

2. RICO 

A. Is Defendants’ law firm an enterprise? Not an issue in NY Sup Ct, so never litigated, 
never detennined and unnecessary for NY Sup Ct decision. 

B. Did Defendants commit wire fraud? Not raised, not litigated, not necessary for NY Sup 
Ct decision. The fraud in the NY Sup Ct was falsely representing the attorney work 
product as a “Media Release”—not communicating such over the wires in furtherance of 
Defendants’ scheme. 

C. Did Defendants commit robbery? Theft of computer info under Penal Code § 156.30 was 
raised but not fully litigated, unclear whether decided—probably not since it’s a criminal 
statute that does not provide for a civil action as does RICO. 

D. Did Defendants engage in two or more predicate acts? Predicate acts are those that are 
made in furtherance of a scheme and such a scheme was unnecessary for NY Sup Ct 
decision. 

E. Were Defendants’ predicate acts related in time and open to repetition so as to constitute a 
pattern of racketeering activity? Unclear whether NY Sup Ct considered a pattern of 
racketeering activity and unnecessary for its decision. 

F. Did Defendants participate in the conduct of the Enterprise’s (Levine Sullivan Koch & 
Schulz, LLP) affairs through a pattern of racketeering activity? Not an issue in the N.Y. 
Sup Ct, so never litigated, never detennined and unnecessary for NY Sup Ct decision. 

3. Copyright infringement 

A. Did the Defendants infringe my copyrights by copying, distributing and displaying 
documents from my computer or iCloud? The NY Sup Ct does not have subject matter 
jurisdiction over a copyright action. 28 U.S.C.A. § 1338, so it could not have been 
considered. 
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The attorney work product was an unpublished work, which Defendants copied, 
distributed and display without author’s permission. 

The remainder of the documents on the iCloud included unpublished works both 
copyright registered and non-registered. Defendants, on information and belief, copied 
those works without permission. Copying registered works carries statutory penalties. 

[See Copyright Law on publication below] 

Francoeur relies on a Second Circuit “Summary Order” that has no precedential value 
here. Further, that Summary Order case had substantially different facts. 

Replevin is broader than Copyright infringement under 17 U.S.C. § 505 

4. Trespass under NY law 

A. Did Defendants interfere with the exclusive right of possession of the attorney work 
product of my business by copying or downloading it from my iCloud or home computer? 
NY Sup Ct. never ruled on possessory interference as sufficient to demonstrate the 
quantum of harm necessary to establish a claim for trespass to chattels. Even if it had, it 
was unnecessary for the NY Sup Ct decision. 

B. Was Defendants’ intent in trespassing to obtain information for litigation by personal 
destruction to help win their case and hann my business? Not litigated, NY Sup Ct. never 
determined and unnecessary for NY Sup Ct decision. 

5. Injurious falsehood 

A. Did Defendants make false statements about my business product—the attorney product? 
NY Sup Ct. never detennined such and unnecessary for NY Sup Ct decision. 

B. Does Defendants changing the title of the attorney work product from “Responses to 
Media” to “Media Release” show common law malice or reckless disregard? Not 
litigated, NY Sup Ct never determined and unnecessary for NY Sup Ct decision. 

C. Would a reasonably prudent person anticipate that loss to another will naturally flow there 
from? Not litigated, NY Sup Ct. never detennined and unnecessary for NY Sup Ct 
decision. 

D. Did Defendants cause consequential loss to my business? Not litigated, NY Sup Ct. never 
determined and unnecessary for NY Sup Ct decision. 

6. Replevin 

A. Do Defendants retain possession or control of other materials copied or downloaded from 
my iCloud or home computer? NY Sup Ct. never determined and unnecessary for NY 
Sup Ct decision. 
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B. Are all those materials covered by copyright—never raised in N.Y. Sup. Ct. 

7. Punitive losses for trespass and injurious falsehood never raised in NY Sup Ct. 

8. Attorney work product 

A. Did Defendants breach the policy behind CPLR 3101(c) by improperly using attorney 
work product without pennission? Not addressed by the NY Sup Ct and unnecessary for 
NY Sup Ct decision. 

9. Professional Misconduct Rule 4.1, ]j]j 136-perjury; 138-39-judiciary law 

A. Did Defendants knowingly make a false statement of fact under penalty of perjury to the 
N.Y. Supreme Court that the attorney work product document was a “Media Release”? 
NY Sup Ct. never determined and unnecessary for NY Sup Ct decision. 

B. Did Defendants violate N.Y. Judiciary Law § 90(4)(e) by copying the attorney work 
product from Me’s iCloud or home computer without pennission? Violation of Judiciary 
Law § 90(4)(e) never detennined and unnecessary for NY Sup Ct decision. 

C. By retaining other materials from my iCloud or home computer, are Defendants engaging 
in coercion in the second degree under N.Y. Penal Law § 135.60(5)? Never determined 
and unnecessary for NY Sup Ct decision. 

Francoeur argues: 

2. That after full oral argument, the NY Sup Ct dismissed the motion to withdraw the 
attorney work product. (Francoeur Ltr p. 2, ]f 3). Problem is there was no transcript, and 
I and Defendants disagreed on what was orally argued. Both sides submitted “In lieu of 
Transcript Statements” on appeal and those statements conflict, which shows a lack of 
clarity on the issues. See Restatement 2d, Judgments, § 27, Comment f. 

3. That affidavits submitted to show party opponent admissions against Defendants’ 
interests can actually be used to prove facts that favor their interests and cites to Weston 
Funding, LLC v. Consorcio G Grupo Dina, S.A. de C. V, 451 F. Supp. 2d 585, 587 
(S.D.N.Y. 2006). (Francoeur Ltr p. 2, T| 6). Weston involved an Indenture as 
documentary evidence not affidavits of the defendant. Under NY law, affidavits as a 
primary source of proof of a defense must be ignored since they do not qualify as 
documentary evidence on a motion to dismiss. Siegel, N. Y. Prac. at § 259 (5th ed.). 

4. That the First Amended Complaint does not offer facts that allow the Court to determine 
liability. (Francoeur Ltr p. 3, ]f 1). According to the U.S. Supreme Court, the Plaintiff 
must not be put to the test to prove his allegations at the pleading stage. NOW, Inc v. 
Scheidler, 510 U.S. 249, 256 (1994). 
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5. Francoeur says that the NY Sup Ct, and I quote, “has already decided that the same 
arguments . . . re-packaged here have no basis.” (Francoeur Ltr p. 2, f 5). That’s a 
conclusory statement. The burden is on Francoeur to show that for each and every issue 
in this case, that issue in the NY Sup Ct case was: 

B. raised, 

C. litigated, 

D. identical, 

E. necessary for the NY Sup Ct decision. 

Restatement 2d, Judgments, § 27, Comment f. 

Francoeur argues that all the actions raised here are collaterally estopped. That means the N.Y. 
Supreme Court case could have proceeded on anyone of them. It is unclear, however, which one 
accounts for the actual decision; therefore, collateral estoppel does not apply. 

“It is now settled that a federal court must give to a state-court judgment the same preclusive 
effect as would be given that judgment under the law of the State in which the judgment was 
rendered.” Migra v. Warren City School Dist. Bd. ofEduc., 465 U.S. 75, 81 (1984). 

Benjamin v. Coughlin, 905 F.2d 571, 575 (2d Cir. 1990): 

“In determining the preclusive effect given a state court judgment under 28 U.S.C. § 

1738 (1982), a federal court must “give that judgment the same effect that it would have 
in the courts of the state under state law.” Cullen v. Margiotta, 811 F.2d 698, 732 (2d 
Cir.), cert, denied, 483 U.S. 1021 (1987); see Wilder v. Thomas, 854 F.2d 605, 616 (2d 
Cir. 1988), cert, denied, 489 U.S. 1053 (1989). 

Siesel NY Prac : 

Collateral estoppel applies to issues rather than to whole claims or defenses. Siegel, N. Y. Prac. § 
457 (5th ed.). 

As to the prior decision, “It is not conclusive, however, to the same extent when the two causes 
of action are different, not in fonn only ..., but in the rights and interests affected. The estoppel 
is limited in such circumstances to the point actually determined ...” SchuykillFuel Corp. v. B. 
& C. Nieberg Realty Corp., 250 N.Y. 304, 306-307 (1929) (Cardozo, J). 

The estoppel inquiry is whether an issue involved here was disposed of there, and whether the 
party sought to be bound with it here was a party there, had a fair chance to have the issue 
determined in his favor there, and lost. Zabriskie v. Zoloto, 22 A.D.2d 620 (1st Dep’t 1965). 

§ 462 Identity of issue test 

The burden of showing that the issue on which collateral estoppel is sought is the same as one 
disposed of in the earlier action is on the party who wants the estoppel. 
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Schwartz v. Public Administrator, 24 N.Y.2d 65 (1969), a leading case in New York lists a 
number of factors for the court to consider in determining whether to award an estoppel. When 
one of these factors is cited by the party resisting the estoppel to get out from under it, that party 
carries the burden. 

Its “crowning consideration” is fairness , that rigidity has no place in its application, and that “all 
the circumstances” of the prior action must be examined to determine whether the estoppel is to 
be allowed. Read v. Sacco, 49 A.D.2d 471 (2d Dep’t 1975). 

If the earlier judgment could have proceeded on any of several distinct facts or theories 
and it is unclear which of them actually accounts for it, there can be no estoppel and the 
matter is open for litigation anew. 

Estoppel does not apply when first decision is a general verdict because it does not clarify 
precisely what the court found on each issue: a finding on either of the issues could 
adequately account for the judgment, depriving it of its clarity and hence its estoppel use. 
See Manard v. Hardware Mutual Casualty Co., 12 A.D.2d 29 (4th Dep’t 1960). 

A special verdict embodying all of the jury’s findings in the form of answers to questions 
would clarify the findings and expedite their use for estoppel purposes in later actions. 

See Kret v. Brookdale Hospital Medical Center, 93 A.D.2d 449 (2d Dep’t 1983), aff’d 61 
N.Y.2d 861 (1984). 

§ 463. Law and Fact, Ultimate and Evidentiary 
Applies to both law and fact issues. 

If an examination of the record, going into as much detail as need be, reveals that enough was 
determined—and fairly determined—in the first action to conclude an issue in the second, it is of 
secondary importance that the fact found to do the job is an “ultimate” fact or something less. 
Hinchey v. Sellers, 7 N.Y.2d 287 (1959). 

The Second Restatement rejects the attempt to draw a line between ultimate and evidentiary 
facts, suggesting that the more appropriate question to ask is whether, whatever the label, the 
parties and fact trier recognized the issue as important and necessary and tried and detennined it 
accordingly. See Restatement 2d, Judgments, § 27, Comment j. 

§ 464. Underlying Facts Bind, Litigated or Not 

The rule that a fact or conclusion that is a necessarily part of a judgment will be entitled to an 
estoppel even if it was not actually litigated. Decisions on issues needed to be made to reach the 
final conclusion are estopped. 

The estoppel doctrine will apply not only to matters actually litigated, but also to all that are 
necessarily established by the earlier judgment, litigated or not. The estoppel would attach to 
such a judgment even if it had been based only on a general verdict that did not expressly report 
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its underlying findings, for the reason that no other combination of findings could legally 
account for the judgment. 

When a given finding necessarily underlies a judgment, and the judgment’s very existence 
can be explained only by assuming the fact to be thus and so, the fact may become the basis 
of an estoppel even if it was not litigated in the earlier action. Estoppel does not invariably 
demand that the point be shown to have been disputed in the first action. “Whatever is 
necessarily implied in the former decision, is for the purpose of the estoppel deemed to have 
been actually decided,” as are also “conclusions of law or fact, which necessarily flow from a 
judgment, although not expressly found.” Pray v. Hegeman, 98 N.Y. 351, 358 (1885). Any 
finding essential to the judgment constitutes a component of that judgment and lends itself to an 
estoppel. Hinchey v. Sellers, 7 N.Y.2d 287 (1959). 

§ 465. Gratuitous Findings 

Even an issue actually litigated may be denied the estoppel if it was not necessary to the 
judgment. 

To earn an estoppel, a fact must be shown to be material and relevant to the resolution of the 
legal issue involved in the first action. Zabriskie v. Zoloto, 22 A.D.2d 620 (1st Dep’t 1965). 
Once enough has been found to justify a judgment, further findings lose their decisiveness and 
hence do not invite the responsibility, care, and attention that all judicial findings deserve. 

Estoppel does not apply to unessential facts, and this is so even though they may be put in 
issue by the pleadings and directly decided. Silberstein v. Silberstein, 218 N.Y. 525 (1916). 

§ 467. The Full and Fair Opportunity Test; Factors to Consider 

Main authorities for the NYS factors in the test for collateral estoppel: B. R. DeWitt, Inc. v. Hall, 
19 N.Y.2d 141 (1967); Schwartz v. Public Administrator, 24 N.Y.2d 65 (1969); Restatement, 2d, 
§§28 and 29: 

1. Sameness of issue. It will always be necessary to determine that the issue is the same in both 
actions. The majority in DeWitt stressed this, finding that the issues as framed by the pleadings 
in that case were the same as those in the earlier action. The door is always open to a showing 
that the issues differ, no matter how alike they may seem on the surface. 

2. Vigor of defense in first action. This is on the DeWitt list. The court there notes that the 
earlier action was in fact defended with full vigor. 

3. No longer require privity 

4. Size of claim. If the earlier claim was a small one, the court is free to detennine whether it 
was too small to earn estoppel treatment for its result. 

5. Forum of prior litigation. If from a court whose jurisprudence is suspect than second court 
may not apply estoppel. [A1 for criticism NY Sup] 
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6. Use of initiative. Whatever factor the party against whom the estoppel is sought can show to 
justify a want of initiative in the earlier action, the door is open to convincing the second court to 
deny it estoppel effect. 

7. Extent of the litigation. Take into account the context from which the issue, sought to be 
precluded, emerges in the first action. If it was obscured by a mass of other issues in a 
complicated or prolonged litigation, the court would be free to find it too inadequately 
considered to deserve estoppel treatment. 

8. Incompetence and lack of experience of counsel may result in denial of estoppel. 

9. Availability of new evidence. This item from the Schwartz list confirms that it may 
sometimes be pennissible to deny an estoppel to a previously decided issue on the ground that 
new evidence has since come to the fore in the interim, which could have changed the result. 

10. Indication of compromise verdict. If it appears that there was some ingredient in the earlier 
verdict to suggest that it was a compromise—based, for example, on sympathy or prejudice 
rather than strictly responsive to the law as applied to the evidence—the Schwartz case says that 
this can be considered by the court in determining whether to award an estoppel. 

11. Differences in applicable law. 

12. Foreseeability of future litigation. When a reasonably attentive lawyer diligently going about 
his business could not be expected to contemplate that what is being done here now can have 
repercussions there later. 

[13. Different burdens of proof.] 

[14. Avoidance of prejudice by joinder.] 

[15. Inconsistency of prior determinations.] 

16. Tactical oversight in prior action. When the result of an action is sought to affect a myriad of 
others, the Court of Appeals has indicated that the action had best show a strong, foible-free 
record. If a tactical oversight taints the record, the court is disinclined to give the judgment the 
broad impact that collateral estoppel has, however binding (and damaging) the oversight may 
have been on the loser in the earlier action itself. Kaufman v. Eli Lilly and Co., 65 N.Y.2d 449 
(1985). 

+ 17. The Second Restatement leaves the door open to any “other compelling circumstances” that 
might be shown to suggest that an estoppel should be withheld. Restatement 2d, Judgments, § 
29(8). 

§ 469. Effect When Different Courts Involved 

When a state court finding on an exclusively federal issue seeks recognition in a federal court, 
the state court finding might not support collateral estoppel. Were that issue the subject of a 
direct action (such as one for patent infringement), it would be a matter of exclusively federal 
jurisdiction. 
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(a) The district courts shall have original jurisdiction of any civil action arising under any 
Act of Congress relating to patents, plant variety protection, copyrights and trademarks. 
No State court shall have jurisdiction over any claim for relief arising under any Act 
of Congress relating to patents, plant variety protection, or copyrights. For purposes of 
this subsection, the term “State” includes any State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, the United States Virgin Islands, 

American Samoa, Guam, and the Northern Mariana Islands. 28 U.S.C.A. § 1338. 

The test depends on the list of factors in § 467, above. Note particularly caption 5 on the list 
[Sup Ct competence on copyrights]. The Restatement also lists differences in courts as one of 
the factors warranting individual consideration in an estoppel test. See Restatement 2d, 
Judgments, § 28(3). 

Although an issue is actually litigated and determined by a valid and final judgment, and 
the detennination is essential to the judgment, relitigation of the issue in a subsequent 
action between the parties is not precluded in the following circumstances: . . . 

(3) A new determination of the issue is warranted by differences in the 
quality or extensiveness of the procedures followed in the two courts or by 
factors relating to the allocation of jurisdiction between [the two courts] .... 

§ 471. Recognition of Domestic Judgments; Full Faith and Credit 

Each American court must recognize the validly rendered judgments of the others and give them 
essentially the same preclusive effect the rendering jurisdiction expects for its judgments. See, 
e.g., Gargiul v. Tompkins, 790 F.2d 265 (2d Cir. 1986). 

Full faith and credit applies to the American judgment as long as the rendering court, F-l, 
had jurisdiction. [NY Sup Ct did not have jurisdiction over copyright issues.] Any error 
that F-l made on the merits must be reviewed by direct attack in F-l and not by collateral attack 
in F-2. Fauntleroy v. Lum, 210 U.S. 230 (1908). 

§ 473. Evidentiary Sources to Establish Matters Estopped 

If the aggregate of the papers in the earlier action, including a trial transcript, do not reveal with 
clarity the issues disposed of, extrinsic evidence may be received. Evidence [In lieu of 
statements in conflict] may even be received to show that the record in the prior action does 
not accurately reflect what issues were determined. See Restatement 2d, Judgments , § 27, 
Comment f. 

Restatement 2d, Judgments, § 27, Comment f: 

The party contending that an issue has been conclusively litigated and determined in a 
prior action has the burden of proving that contention. 
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Extrinsic evidence may also be admitted to show that the record in the prior action does 
not accurately indicate what issues, if any, were litigated and detennined. 

§ 4 74. Estoppel Only for Given Issue 

Collateral estoppel works on individual issues, not the whole case. If the estoppel applies only 
a given issue without disposing of the whole case, the unprecluded issues must stand for 
trial. 

§ 4 75. Raising the Issue; Burden of Proof 

The burden is on the party relying on the estoppel to show identity of issue and to establish that 
the issue was necessarily decided in the earlier action. 

Losses: 

Misappropriation 

Black’s Dictionary: The application of another’s property dishonestly to one’s own use. 
Intellectual property—common law tort of using non-copyrighted information or ideas that a 
person uses for profit to compete unfairly or copying a work whose creator has not yet claimed 
or been granted exclusive rights. The elements of misappropriation (1) pi. invested time, money 
or effort to obtain info, (2) def. took info without a similar investment, (3) pi. suffered 
competitive injury. 

Barclays Capital Inc. v. Theflyonthewall.com, Inc., 650 F.3d 876, 894 (2d Cir. 2011): 

“894 i. International News Service v. Associated PressThe NBA Court briefly 
summarized the Supreme Court's seminal 1918 “hot news” decision, International News Service 
v. Associated Press, 248 U.S. 215, 39 S.Ct. 68, 63 L.Ed. 211 (1918) (“INS ”):INS involved two 
wire services, the Associated Press (“AP”) and International News Service (“INS”), that 
transmitted news stories by wire to member newspapers. Id. INS would lift factual stories from 
AP bulletins and send them by wire to INS papers. Id. at 231 [39 S.Ct. 68]. INS would also take 
factual stories from east coast AP papers and wire them to INS papers on the west coast that had 
yet to publish because of time differentials. Id. at 238 [39 S.Ct. 68]. The Supreme Court held that 
INS’s conduct was a common-law misappropriation of AP's property. Id. at 242 [39 S.Ct. 

68].NBA, 105 F.3d at 845.INS itself is no longer good law. Purporting to establish a principal of 
federal common law, the law established by INS was abolished by Erie Railroad Co. v. 
Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938), which largely abandoned federal 
common law. But, as the NBA panel pointed out, “[b]ased on legislative history of the 1976 
[Copyright Act amendments], it is generally agreed that a ‘hot-news' INS-like claim survives 
preemption.” NBA, 105 F.3d at 845 (citing H.R.Rep. No. 94-1476 at 132).The House of 
Representatives Report with respect to the preemption provisions of the 1976 Copyright Act 
amendments commented in this regard:“Misappropriation” is not necessarily synonymous with 
copyright infringement, and thus a cause of action labeled as “misappropriation” is not 
preempted if it is in fact based neither on a right within the general scope of copyright as 
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specified by [17 U.S.C. § ] 106 [specifying the general scope of copyright] nor on a right 
equivalent thereto. For example, state law should have the flexibility to afford a remedy (under 
traditional principles of equity) against a consistent pattern of unauthorized appropriation by a 
competitor of the facts (i.e., not the literary expression) constituting “hot” news, whether in the 
traditional mold of [INS ], or in the newer fonn of data updates from scientific, business, or 
financial data bases.H.R. No. 94-1476 at 132, reprinted in 1976 U.S.C.C.A.N. at 5748 (footnote 
omitted), quoted in NBA, 105 F.3d at 850. The House Report thus anticipated that INS-like 
state-law torts would survive preemption. It did not itself create such a cause of action or 
recognize the existence of one under federal law. It allowed instead for the survival of such a 
state-law claim. The NBA Court thus used INS as a description of the type of claims—“INS- 
like”—that, Congress has said, are not necessarily preempted by federal copyright law. Some 
seventy-five years after its death under Erie, INS thus maintains a ghostly presence as a 
description of a tort theory, not as precedential establishment of a tort cause of action.” 

U.S. Golf Ass’n v. St. Andrews Sys., Data-Max, Inc., 749 F.2d 1028, 1034-35 (3d Cir. 1984): 

“The doctrine has been applied * 1035 to a variety of situations in which the courts have 
sensed that one party was dealing “unfairly” with another, but which were not covered by the 
three established statutory systems protecting intellectual property: copyright, patent, and 
trademark/deception as to origin.” 

My business is that of providing legal and business consulting products and services. 

Bolger, Schafer and, on information and belief, Jane Doe(s)’ hacking of my iCloud or his home 
computer has required Me to expend significant time and expense in analyzing and investigating 
Defendants’ breach of my computer and iCloud, assessing and modifying the security of both to 
prevent further unauthorized access, and otherwise responding to the intrusion by these Russian- 
like criminals of the Internet. 

Bolger, aided and abetted by Schafer, in making available to the public the attorney work 
product stolen from my business and misrepresenting it as a “Media Release” has, as Bolger and 
Schafer intended, harmed my business because whenever a client hires him for litigation 
services, the opposing counsel will enlist the now publicly available work product against my 
business in representing a client. 

For Bolger, aided and abetted by Schafer, to obtain approval from their clients to misrepresent 
the attorney work product as a Media Release required communications by wire. 

Further, Bolger and Schafer are now sitting on a mass of private and confidential personal and 
business information that they can use at will to engage in disparaging attacks against v practice 
in other cases in which they are involved, or provide the data to attorneys in cases they are not 
involved with, or provide the data to the many news media clients that they represent, especially 
Murdoch newspapers. Such amounts to a clear intimidation that I dare not exercise his First 
Amendment rights under the U.S. Constitution unless it conforms to their misandry beliefs. 
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The near complete destruction of my business in the amount of $500,000. Me is now relegated 
to the lowest level of legal work—document review. 

Under civil RICO, trebling of those losss to $1.5 million. 

I also seeks punitive losss under the trespass to chattel and injurious falsehood actions in the 
amount of $2 million. 

Punitive losss for trespass and injurious falsehood 

Such require proof of recklessness, or a conscious disregard of the rights of others. 
Manifest spite or malice, or a fraudulent or evil motive on the part of the defendant, or 
such a conscious and deliberate disregard of the interests of others that the conduct may 
be called willful or wanton, N.Y. Pattern Jury Instr.—Civil 2:278. 

In Walker v Sheldon, 10 N.Y.2d 401, 491 (1961), the Court of Appeals held that, 
although punitive losses are generally not available in cases alleging ordinary fraud and 
deceit, such losses may be recovered where a fraud that is aimed at the public generally is 
gross and involves high moral culpability. 

Other relief: 

Turn over to my all paper and digital copies. 

Identify all the persons involved in obtaining the attorney work product. 

Be prohibited from publicizing information obtained. 

Inform the Court of any other person that to their knowledge has copies of any data 
obtained. 

Chronology 

1/26/17 Court ordered Fed. R. Civ. P. 12(f) conference for 2/15/17 and by 2/8/17 submit 
joint letter of discovery to be taken. 

1/31/17 Francoeur’s letter requesting pre-motion conf. 

2/3/17 RDH letter in response 

3/24/17 FAC filed 

4/5/17 Francoeur’s 2d letter requesting to file motion to dismiss 

4/5/17 RDH response to Francoeur’s 2d letter 


88 



4/6/17 

4/13/17 

4/13/17 

4/14/17 

5/3/17 

5/8/17 

5/8/17 

5/9/17 

5/10/17 

5/11/17 

5/16/17 


Ct Order, April 7 pre-motion conf. canceled and Francoeur allowed to move to 
dismiss. 

Francoeur requests additional pages 

RDH opposed additional pages 

Ct Order allows additional pages 
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1 

(Case called; in open court) 

2 

THE DEPUTY CLERK: State your appearances for the 

3 

record. 

4 

MR. HOLLANDER: Good afternoon, your Honor. 

5 

THE COURT: Mr. Hollander, you could just need to 

6 

speak into the microphone. So if you could just identify 

7 

yourself for THE record. 

8 

MR. HOLLANDER: My name is Roy Den Hollander, and I am 

9 

the plaintiff. I am also an attorney admitted in this case 

10 

representing myself. 

11 

THE COURT: Good afternoon, Mr. Hollander. 

12 

For the defense. 

13 

MR. FRANCOEUR: Good afternoon, your Honor. Joseph 

14 

Francoeur from Wilson Elser Moskowitz for the defendants. I 

15 

also have my colleague, Michelle Vizzi, who has not placed an 

16 

appearance in the case, but she was just admitted to this court 

17 

on — 

18 

MS. VIZZI: Tuesday. 

19 

THE COURT: Welcome. You were part of the crew before 

20 

Judge Oetken I may have seen downstairs? 

21 

MS. VIZZI: Yes. 

22 

THE COURT: Thank you. You may be seated. 

23 

Now, you should feel free to remain seated or if you 

24 

want to stand and address me, that is fine. The only thing I 

25 

ask again is that you speak into the microphone so that we can 
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make sure that the reporter gets everything down. 

2 

I put this on for oral argument in part because I 

3 

think there was a request Mr. Hollander. 

4 

MR. HOLLANDER: Yes. 

5 

THE COURT: You had made a request for that. I issued 

6 

an order with certain questions. We can go through those 

7 

questions. Or, Mr. Hollander, some of them are directed — 

8 

most of them are directed to you as plaintiff but some are 

9 

directed to the defendant. Or if you already have something 

10 

prepared that addresses each of the questions, that is fine 

11 

also. If you want we can go one by one to see if there is 

12 

anything additional — anything additional that isn't contained 

13 

in your complaint I would say. 

14 

MR. HOLLANDER: I just have two preliminary points 

15 

that I would like to make and then we might as well go through 

16 

them question by question. 

17 

THE COURT: Go ahead. 

18 

MR. HOLLANDER: The first point is before the papers 

19 

for motion to dismiss and before your Honor's questions, I made 

20 

an earlier discovery request and that early discovery request 

21 

was for all the materials that the defendants took from either 

22 

my iCloud or my home computer. Now, your Honor denied the 

23 

request; but I think now that the issues are more defined in 

24 

that some of answers to your Honor's questions actually 

25 

implicate some of the mass — what I allege as the mass of 
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documents which they took or reproduced or copied or downloaded 
from my iCloud or home computer, the fact that some of the 
questions are implicated by that and the fact that some of the 
issues, I cannot — I cannot defend on some of the issues 
because I don't have that information. So I would like to make 
a request to resubmit that motion for early discovery, which 
calls for everything that they copied or downloaded from my 
iCloud or my home computer. 

So far they have they have not said — so far they 
have said they only got three documents, but they haven't 
denied the fact that they took masses of other documents. One 
of the reasons for that is that I have a copyright infringement 
allegation. Now, copyright infringement allegation can only be 
brought if somebody reproduces a registered copyrighted 
document. Now, on my iCloud and in my home computer, there is 
a number of copyrighted registered documents; but I cannot 
really make that allegation stick under the plausibility 
standard unless I know what they took or what they didn't take. 

THE COURT: Look, typically a plaintiff is not 
entitled to pre-charging or pre-complaint discovery. Here, in 
particular, I think you reference the copyright charge or cause 
of action. So let's focus on that. The basis of that is in 
fact the use or the alleged use by the plaintiff in some way of 
a copyrighted material. I am not aware of any cases that allow 
absent some — that allow basically sort of you to in essence 
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to get discovery to see whether or not they have material. 

While they may have possession and they haven't used it in this 
way, there is still no basis to assume that they necessarily 
do. I think your initial comment also assumes certain things 
that are part of the subject of some of the questions that I 
have. 

I should say that the questions I have, and some of 
them may not have been artfully drafted as they could have 
been, really go to in essense — I am no way suggesting to the 
allegations of the complaint and whether or not there is 
support for certain of the claims that are made. In other 
words, claims that are made in the complaint. In other words, 
that where you haven't referenced a document, for example, or 
something like that that supports a particular claim that you 
are making. 

Again, as things stand right now I am not going 
revisit my decision about the discovery issues. If during the 
course of this afternoon I think that your responses to the 
questions or the back and forth that we have changes that view, 
then I will revisit it. I don't see any reason to change that 
view or to alter the view that typically plaintiffs are not 
entitled to the sort of discovery in order to bolster their 
complaint. 

MR. HOLLANDER: Yes, your Honor. May I just interject 
that it is not so much that they use it, it is just that if 
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they copied it. That means reproduce. If they reproduced any 
of my registered copyrighted materials on my iCloud or my home 
computer without my permission — just that they are reproduced 
it — that is copyright infringement action. As far cases go, 
there is a case called Digital Sin v Does. It is 279 F.R.D. 
239, Southern District of New York. It was a copyright 
infringement action for downloading from the Internet a 
copyrighted film without the authorization of the people who 
produced the film and owned the copyright in the film. The 
Court there granted expedited discovery. In that case they 
granted expedited discovery to determine who actually download 
the material. Whereas here, what I am asking for is expedited 
discovery or early discover to find out what they actually 
downloaded or copied. 

THE COURT: There are a couple questions I have. The 
argument that you are making assumes, I guess, that the 
allegations in your complaint are sufficient to demonstrate 
that the defendants downloaded the document in question. The 
affidavits that you point to or declaration actually disclaim 
any hacking or anything like that and they indicate that — in 
fact, they assert that they obtained it from the publically 
available website. 

My question for you, number one, is with regard to the 
underlying basis for the claim of hacking, did you have any 
forensic analysis done of your computer or did you contact 
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Apple with regard to your iCloud to determine or request for 
them to determine who, if anyone, might have accessed your 
iCloud? 

MR. HOLLANDER: Yes, your Honor. Let me just make 
Clear I used the phrase iCloud. ICloud is basically — 

THE COURT: Are you just saying the Internet? 

MR. HOLLANDER: Yes. It is an Internet service. 

THE COURT: So whoever your Internet service provider 
is if it is not Apple or whoever it might be. 

MR. HOLLANDER: Yes. I contacted the host, which was 
E-name Station. I contacted them twice. Basically what they 
told me, and what I've learned through various research, is 
that if somebody uses what I said in the complaint was brute 
force hacking. So they have a computer program and it just 
runs different passwords over and over against your protected 
Internet website and at one point it gets through. There is no 
way that my host had to keep a log of what computers were doing 
that. 

In other words, you have URL computer. So it runs 
this program through multiple possible passwords to access the 
case. Now, my host did not have that. At that time — and I 
believe still — there is no law in the United States that 
requires what they call access logs. In Europe they have a law 
which requires access logs. So if any host had been in Europe, 
I would have had a whole list of every computer that tried, 
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whether successfully or not, to access my iCloud. But you 
don't have that here and that is what I allege. 

THE COURT: The issue is what is the basis for the 
claim that in fact that is what happens. You haven't 
established through documentation that in fact this website 
that you say through whoever the website provider was a secured 
website. Because just Googling your name quite frankly you do 
find references to articles that have been written where other 
individuals who had written the articles have had access to 
some website that you had. I don't know what website it is or 
anything like it. So at some point there were certainly 
publically available information with regard to you. Whether 
it was with regard to the allegations of this other lawsuit, I 
have no idea. I guess what I am saying is you haven't 
established that you actually had an account that was in fact 
secure. 

MR. HOLLANDER: That basically brings me to my second 
preliminary argument and this is a 12(b)(6) motion to dismiss. 
So your Honor seems to be asking me and in some of the 
questions asking me for evidence and proof of the allegations. 
Now, my understanding is I am not to be put on the place where 
I need to prove my allegations. The question is plausibility. 
As far as the plausibility goes, you have my sworn statement, 
which I am a lawyer so when I signed my first amended 
complaint, I swore in what was there is true. You have my 
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sworn statement that iCloud was protected by access codes. You 
have their two affidavits from two attorneys saying when they 
accessed the iCloud, it was public. Now, I just would like to 
touch upon the fact that in their affidavits — 

THE COURT: Your allegation could be viewed as 
conclusory. In other words, they hacked it for example. 
Specifically with regard to your computer, I am fairly 
competent — well, did you have a forensic analysis done on 
your computer? 

MR. HOLLANDER: Well, the forensic analysis that he 
have done — my understanding of a forensic analysis is going 
through all of my documents to see if they had been damaged or 
interfered with in some matter or form. So I did that myself. 

There are two allegations. One is this brute force 
hacking, which concerns the iCloud. The other one is what is 
called phishing, which I receive a number of e-mails from the 
defendant's lawyers, they were lawyers, with attachments. I 
opened those attachments. In one of those attachments might 
have been called what is called a malware, and that would have 
provided information whenever I accessed my iCloud what my 
access codes were. So I am currently in discussion with a 
forensic expert on that case and as soon as he is finished with 
the case he is doing, I am going have him check all those 
attachments to see if there is phishing. 

I understand on the fact that the allegations appear 
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conclusory or bare, I just want to bring up the point one of 
your questions was, when was the Google cache captured. Now, 
the Google cache was submitted as an exhibit by Matthew 
Schafer, who is one of the defendants. He said that he — 
first he says he accessed my iCloud for the first time on 
December 30th, 2014. Then he found a Google cache 
January 13th. Of course the document had already been 
submitted to the Court. He found a Google cache on January 13. 
The Google cache says that it was a Google cache made on 
January 3rd. So what that tells us is that on January 3rd, 
2015, my iCloud was public. 

My allegation is that they accessed my iCloud on 
December 30th by hacking. When they hacked into my iCloud, 
they stripped the access codes. It is just my allegation. If 
they strip the access codes on December 30th, 2014, namely, 
there would be a Google cache available five days later because 
The website would have been public. If the website had been 
public before December 30th, 2014, they would have gotten a 
Google cache from December 20th, December 25th and that would 
have shown that the website was public before they first 
accessed that. They didn't get it. 

THE COURT: Going back to the point I was making about 
the allegations being conclusory, you're website, whoever is 
the provider for your — I will refer to it as iCloud. 

MR. HOLLANDER: That is how we have been doing it all 
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1 

along. 

2 

THE COURT: So the iCloud that you have indicated they 

3 

would be able to indicate that it was in fact password 

4 

protected on X date and that on another date — because you are 

5 

saying something was striped and it seems to me that they would 

6 

be able to verify that in fact something was protected in some 

7 

way. 

8 

Are you saying that you never had at the time period 

9 

of this lawsuit publically accessible website? 

10 

MR. HOLLANDER: No. 

11 

THE COURT: You are not saying that? 

12 

MR. HOLLANDER: No. I am saying that I have during 

13 

the time of this lawsuit and the time of the prior lawsuit. 

14 

which this evolved out of, the Supreme Court New York lawsuit. 

15 

I never had a public website. 

16 

Now, there was a time prior to that, which goes back 

17 

to the Steinberg v. Hollander case, when at that time I was 

18 

trying to put together a website for a my law practice — at 

19 

that time my law practice, as it is now, I bring men's rights 

20 

cases. That is basically the concentration of my law practice. 

21 

For a short period, if you read through all the papers — in 

22 

the Steinberg v. Hollander case — a website was public and it 

23 

was mine, but it didn't have any of this material on it. In 

24 

other words, it didn't have the media responses, which the 

25 

defendants have called the media release and then the 


SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 



12 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


12g6holc 

defendants also downloaded what was called a screen shot. That 
wasn't there. That wasn't on that old website. 

So during the time of the New York Supreme Court case 
and this case, I have not had any public websites. As far as 
what articles you have read, most of those articles I just do 
interviews with people. 

THE COURT: Let's go through some of the questions. 

The first question that deals with the protected 
computer, what are the allegations in the complaint that 
support claim that your computer was protected? Or is it just 
simply the basis that your computer somehow was involved or 
affected interstate or foreign commerce? 

MR. HOLLANDER: It is what you said, the last part. 

THE COURT: If it was protected, how did it do that? 

MR. HOLLANDER: Well, the First Amendment complaint, 
just what you said. I allege that the — I don't allege. I 
say that my iCloud and home computer are used for interstate 
commerce. Now, under the act, which is the Computer Fraud 
Abuse Act, it defines protected computer as meaning a computer 
which is used in or affecting interstate or foreign commerce or 
communication. It doesn't say anything about access codes. 

THE COURT: Other than parroting the language of the 
statute, what are the allegations that in fact you're computer 
or your iCloud was utilized in that fashion? 

MR. HOLLANDER: Basically I use my home computer to 
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1 contact clients. The clients may be in the United States or 

2 they may be in overseas or they may be in Russia. I have a 

3 paralegal in Slovakia, who I use my home computer to contact 

4 with. I receive materials — 

5 THE COURT: Are those allegations in the complaint? 

6 MR. HOLLANDER: No. I had an objection to that 

7 question because once again we're at the point where I believe 

8 I am being asked to prove my allegations. I will put that in 

9 if I can amend it. 

10 THE COURT: Well, there is a distinction. The 

11 distinction that I would draw is the following: Merely 

12 parroting the language of a statute in a complaint that that 

13 would be insufficient in order to actually carry the day for 

14 plausibility. In other words, because the computer was 

15 involved in interstate commerce without more doesn't really in 

16 my mind raise an issue that there is a plausible claim. 

17 MR. HOLLANDER: Then I am going ask if I can amend 

18 that. My view — yes, I make mistakes. I have made a lot of 

19 mistakes. My view is that if the definition of a protected 

20 computer is something that is used in the interstate and that 

21 is how I use my computer and I iCloud, then that fits. 

22 There is also a case Becker v. Toka, an Eastern 

23 District of Louisiana case, and that court held that — it said 

24 that the plaintiff alleged that he used the computers in 

25 connection with his law firm business, which is what I am 
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1 

alleging. The plaintiff also claimed the computers were 

2 

connected to the Internet. I believe that is in there. 

3 

THE COURT: I thought you earlier said that earlier on 

4 

you had had a website that was utilized in order to try to 

5 

promote your law business, but this website was it — 

6 

MR. HOLLANDER: Private. Not that. 

7 

THE COURT: So I don't understand what you were just 

8 

saying. In other words, if it is private and you are not using 

9 

it to solicit clients and the like. In this case I assume in 

10 

the allegation is that you created the document in question as 

11 

something you would utilize in the litigation? 

12 

MR. HOLLANDER: Yes. 

13 

THE COURT: Again, I don't see it in the same way. I 

14 

don't see if as if it were a website for your law firm or law 

15 

practice. 

16 

MR. HOLLANDER: It was a website not to publicize my 

17 

law firm or law practice. It was a website for repository of 

18 

documents on it and also personal other information. 

19 

Why does that iCloud consist of interstate 

20 

communications? Because the computer is located in Arizona. 

21 

When I put my access codes to get into my iCloud, that computer 

22 

I am talking to is in Scottsdale, Arizona. I am sending 

23 

electronic messages to Scottsdale, Arizona. 

24 

THE COURT: You are saying the mere fact that the 

25 

server is in another location is sufficient under the act to 
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affect interstate or foreign commerce? 

MR. HOLLANDER: I believe so. 

THE COURT: Let's get back to at core the issue of how 
you are alleging defendants got access. Am I correct the basis 
of your allegation is that this document was on your computer 
or iCloud and that it was private? 

MR. HOLLANDER: Yes. 

THE COURT: You cite, though, to their declarations 
where they indicate that — in other words, for support of that 
because again I could view that as a conclusory allegation 
without any support. There were no forensics that were done on 
your home computer. There was no indication from your service 
provider that at the time of the complaint you actually had a 
website that was password protected or anything of that nature. 

Would you be able to actually get from your website 
provider a document that said at this time you had a website 
that was protected? 

MR. HOLLANDER: No. Because that is what — I am 
going to be honest with you, when I called them up, that is 
basically part of what I told them. I said. Look, I have a 
website and it's protected. And they told me. It doesn't 
matter whether you have access codes or not. If somebody is 
going to use a type of hacking, which is brute force hacking 
which is running through a whole bunch of passwords, we have no 
indication to tell if it happened where it came from. The 
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reason for that simply is that there was a law that was going 
to be passed, but it was never passed. 

THE COURT: Perhaps I am not being clear. 

MR. HOLLANDER: Okay. 

THE COURT: Whatever your bill is that comes from your 
Internet provider, for example people have a G-Mail account or 
let's say for example Facebook, Facebook would be able to tell 
you I think — although, I am not on Facebook — what your 
privacy settings are. So why wouldn't your Internet service 
provider be able to provide the same putting aside brute force 
hacking and alike? They would be able to basically tell you 
and provide you with a document I think that supports that. 
Without that my view is that the allegations are conclusory. 

Similarly, with regard to your computer, the basis for 
your claim that they actually did some accessing are their 
declarations or affidavits themselves but those declarations or 
affidavits actually state the opposite. In other words, they 
say that they didn't hack and that they got these from a 
publically available website. That is why I asked you whether 
you had forensics done on your computer itself. 

MR. HOLLANDER: I can go back to my iCloud host and 
see if they are able to do that. As far as my home computer 
goes, I can copy — I have the Avira firewall. I can copy that 
off the computer. It's on my computer. That is the firewall 
that protects somebody from hacking in. 
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THE COURT: No. The issue is, and you mentioned it 
yourself, in order to get access to the internal file within 
your commuter, one of the ways to do that I would assume is to 
use malware or something like that. But if your computer had 
malware — again, if malware was on there such that it would 
allow someone to get access, I would assume a forensic analysis 
would show that. 

MR. HOLLANDER: That is what I am — right now, and I 
know it is late, I have talked to this forensic expert, Matthew 
Peterson. I have tried to get him to do something by today but 
he was busy on other jobs and he I am going to specifically ask 
to check if there is a malware on there. Specifically check 
those — I have about 10 e-mails that came from defendants with 
attachments and that is how the malware would have gotten in 
there if it is there. 

As I sit here today, all I have is my sworn statement 
through the first amended complaint versus their sworn 
statements and some logic such that I talked to you about on 
the iCloud. I am basically countering their accusations. They 
say that further evidence that the iCloud was public was that 
it existed on the Columbia Business School alumni website. So 
they say that because the URL for the iCloud was on the 
Columbia Business School website that meant that it was public. 
Well, no, it doesn't mean it was public because if you clicked 
on the URL, it would come up "page not pound." 
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Now, once again it is my word versus their word. But 
going back to my request for everything that they took from my 
iCloud or home computer, if out of all those documents there is 
nothing from the Columbia Business School website, that means 
when they found it — it infers that when they found it and 
they clicked on it, nothing came up. Because if something had 
come up from my iCloud, they would have copied it down. They 
would have downloaded it because that is what they were looking 
for. Throughout the entire New York Supreme Court case over 
seven months they were looking for anything they could find on 
the Internet to use against me via ad hominem attacks in the 
New York Supreme Court case. 

THE COURT: I don't necessarily want to get into the 
substance of it. 

The document in question that you refer to is a 
document that on its face appears to be something that was 
outward facing. In other words, it seemed as if it were 
something to respond to inquiries by the media — 

MR. HOLLANDER: Correct. 

THE COURT: — and not for necessarily use in 
connection with the litigation. In other words, you claim it 
is work product. 

MR. HOLLANDER: Yes. 

THE COURT: And I haven't thought this through, but 
just because you're a lawyer and you have a lawsuit doesn't 
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necessarily mean that everything you do is work product. 

MR. HOLLANDER: Correct. 

THE COURT: I also don't know how the fact that you 
are pro se in that case and this case how that implicates that 
issue. 

Let me just ask this, because I will tell you that on 
the basis of the allegations in the complaint that I was 
prepared to dismiss your complaint today. If what you are 
telling me that you believe you can add facts and the facts 
specifically relating to — again, I don't know who your 
service provider is but to the extent that you have a service 
provider and you can get the information that basically shows 
that during this time period you had a website and that that 
website — I don't know what it would — that you had a website 
or a cloud or some sort of storage on the Internet that was 
protected. In other words, that no other individuals could 
access. That would be something that you would rely on in 
connection with your complaint. In other words, it would be an 
attachment to your complaint. 

Similarly if what you are saying a forensic analysis 
of your computer would show there was malware on there and that 
that malware was put on the computer at or around the time 
that — let me put it this way: My view is that would be the 
only way that I think you would be able to substantiate again 
those basic allegations in your complaint. That is putting 
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aside the issue of some of the legal claims that you have. 

We're talking about the Computer Fraud and Abuse Act now. 

MR. HOLLANDER: Right. 

THE COURT: There are other legal problems that I see 
with some of your other claims in the complaint, for example, 
the RICO claim. My understanding is the predicate acts that 
you refer to are one is wire fraud. I understand that. The 
other is robbery. The New York statute that you refer to is 
not robbery. When you look at the generic definition of 
robbery, it doesn't encompass the — I apologize. I think it 
is Section 150. 

MR. HOLLANDER: Theft of computer. It doesn't include 

force. 

THE COURT: That's correct. At core robbery involves 
some physical use of force or threated use of force. That is 
not present in that statute. In fact, there are separate 
statutes for robbery and the theft from a computer. While I 
understand the legal argument you are trying to make the 
connection, absent a New York court interpreting that statute 
to be akin to robbery, the elements are different between 
robbery and the generic robbery which either generic robbery as 
under federal law or robbery as defined under New York State 
law. So I don't think there is a predicate act sufficient. 
Putting aside the wire fraud count, I don't think there is a 
sustainable RICO charge here. That is without going to the 
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issue of whether there is an enterprise — 

MR. HOLLANDER: Sure. 

THE COURT: — and the like. 

MR. HOLLANDER: On the robbery, RICO talks about 
the — RICO lists a number of predicate acts. One of them is 
robbery. Now, according to the Second Circuit court in a case 
United States v. Paone, 782 F.2d 386 (2d Cir. 1986), when you 
try to determine the definition of robbery or those other 
predicate acts they are generic definitions. They are not 
dependent upon what a state law may say. Because if they are 
dependent upon what a state law may say, in one state you may 
have a RICO predicate act but because the state law is 
different in the second state, you won't have a predicate act. 
That is why the Courts have said — not only the Second Circuit 
but also the Third Circuit — that in order to determine 
whether the predicate act as defined in the RICO statute fits 
with something in the state, it is a generic definition. 

So robbery while in New York State requires force, 
under the federal law a lesser included offense of robbery is 
theft. Simple theft under federal law 18, U.S.C., Section 2111 
is a lesser offense of the federal offense of robbery. There 
is an Eighth Circuit Case, United States v. Walking Crow, 560 
F.2d 386 (8th Cir. 1977). My argument is since theft, which is 
specifically mentioned in that New York Penal Law, says theft 
of computer material is a lesser included offense under federal 
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law of robbery that that would fit with the federal generic 
definition of robbery in the RICO listing of predicate acts. 

THE COURT: I understand the argument; but if it is 
lesser included, it means that it is missing an element and it 
is missing an element of robbery. So under Model Penal Code a 
person is guilty of robbery in the course of committing a theft 
if he. A, inflicts serious bodily injury upon another, or B, 
threatens another with or purposely puts him in fear of 
immediate serious bodily injury. So you have both either the 
threat of bodily injury. So it is not just the theft, it's 
that additional element that is totally missing. Just by its 
very definition, a lesser included offense is not the offense; 
right? It a lesser included offense for a reason and that is 
because it is missing a critical element here. So it wouldn't 
be robbery. It would be something else. 

MR. HOLLANDER: My position is that — my 
understanding of it is whatever the state says an extortion is 
or murder is, that doesn't matter. What matters is what the 
RICO statute says extortion or murder are. I cite in my papers 
United States v. Forsythe, 567 F2d 1127, Third Circuit. There 
it said That Congress's intent when it passed a RICO statute 
was to show that the predicate act inquiry is not the manner in 
which states classify their criminal prohibitions, which here 
was robbery, but whether the particular state involved 
prohibits the activity involved. The activity involved that I 
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am alleging is theft of computer material. So while, yes, what 
happened here doesn't — I couldn't go to the D.A. here and 
say. They robbed my material here in New York, but my view is 
that a generic federal definition of that predicate act of 
robbery is included here as theft of computer material. 

THE COURT: I think that that is deficient. Again, I 
would dismiss the RICO cause of action on that basis. Having 
said that, I would give you a limited amount of time because 
all of these claims hinge upon your claim that somehow there 
was hacking or something like that. 

MR. HOLLANDER: Okay. 

THE COURT: As I mentioned coming in today, in my view 
the allegations in your complaint were conclusory with regard 
to that and that the information that you relied upon to 
buttress your complaint, in other words the declarations or 
affidavits of the defendants in the prior case, didn't support 
the claim of hacking and actually were inconsistent with that. 
So as I mention I was prepared to dismiss the complaint on that 
basis. 

I will tell you this, though, if the information comes 
back from your service provider that in fact you had a public 
website, that is going to be a problem for you. 

MR. HOLLANDER: No. If it comes back that way, I will 
tell you the case is done. And if I talked to them once, I 
talked to them twice. My Internet service provider says. Look, 
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we went through all our computers and they say your website was 
public at that time, then this case is gone and I am not going 
to bother appealing it. 

THE COURT: What I am saying to you is this: I am not 
making a ruling right now, but that piece of information is 
something that you would be acutely aware of at the time. So 
by putting in the complaint — and I know you said it is sworn 
to and while you are an attorney — 

MR. HOLLANDER: Right. 

THE COURT: — the complaint itself is not your sworn 
statement. 

MR. HOLLANDER: I will swear right now that that to 
the best of my knowledge — I mean, that iCloud was protected 
by access codes until it was broken into and the access codes 
were stripped. I already said that on January 3rd when that 
Google cache came out that at that point in time that iCloud 
was public. The only way it would have been public was that 
the access codes at some time before that had been stripped. 
That is my firm understanding and belief. 

Now, I am not a computer expert and I don't know what 
kind of strange things happen with computers, but that is my 
view. Otherwise I wouldn't have brought this case. It would 
have made no sense. Why should I waste everybody's time, 
energy and effort including mine? 

THE COURT: Well, that's not a question for today. 
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What I am saying to you, and I want to be clear, is that if the 
information, either one or both on forensics, comes back and 
shows there is no malware on your computer — and the other 
thing is I am assuming that you have had the same computer. 

In other words, you have had the same computer from the date 
that you filed — in other words, this is the same computer you 
had when you had the state court action. 

MR. HOLLANDER: Okay. The computer back then that was 
connected to the Internet is different than the computer I have 
now. In order — my understanding to determine whether there 
is malware is I still have the e-mails with the attachments 
that came from the defendants. So that is what the forensic 
expert is going to look at. There may or may not be malware in 
there. I always said in my complaint iCloud or home computer. 
The only reason I said that is because those are the only two 
places where the document, media responses and the screen shot 
existed. So I said iCloud or that. 

Now, there may or may not be malware there. I don't 
know. I will have him check. And then I will also go back to 
my website host. I know I asked them this about two years ago 
can you tell what was going on and what the status was and back 
then they said. No, they couldn't. 

THE COURT: Do you still have that old computer? 

MR. HOLLANDER: Yes. 

THE COURT: Here is the issue: You are bringing a 
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lawsuit based upon what may or may not have been done with your 
computer and your iCloud. 

MR. HOLLANDER: Right. 

THE COURT: I don't know both as a legal matter or as 
a matter of forensics the fact that you now have a different 
computer whether that necessarily makes a difference. The 
bottom line is the evidence that an argument would be made to 
preserve the computer itself. So I don't know if you still 
have that computer and it still has the information on it and 
you just don't use it anymore, or whether you stripped 
everything off of that and it has been wiped clean. 

MR. HOLLANDER: No. What was on there in the past is 
probably still there. I will ask the guy to look at both. I 
will ask him to look at the e-mails in my computers. 

THE COURT: Again, I have not gone through because 
there are issues with regard to some of the other claims that 
you brought. I have spoken about the RICO claim. 

MR. HOLLANDER: Right. Could I touch upon the 
copyright again? 

THE COURT: Yes. 

MR. HOLLANDER: Let's assume — 

THE COURT: Do you have a copyright on this document? 

MR. HOLLANDER: No. On the media — this goes back to 
the discovery stuff. So the media response is there is no 
copyright on it. 
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1 

THE COURT: Just to be clear — 

2 

MR. HOLLANDER: No registered copyright. 

3 

THE COURT: No registered copyright on the media. 

4 

MR. HOLLANDER: On the media responses. 

5 

Now, there was an Exhibit 1 from Schafer, which was a 

6 

screen shot. Now, that screen shot — most of that screen shot 

7 

is registered, and I have that here. The screen shot was a 

8 

small bit of information, but that bit of information had been 

9 

registered back with the — this had been registered as when I 

10 

was — remember, I mentioned the fact that I was trying to — 

11 

THE COURT: Do you have a copy for your adversary? 

12 

MR. HOLLANDER: No, I don't. I am sorry. 

13 

The data that was on the screen shot was registered 

14 

with that particular website. I can show what was included in 

15 

that registration. 

16 

THE COURT: Again, am I correct that the basis of the 

17 

claim, putting aside the — 

18 

MR. HOLLANDER: The one screen shot? 

19 

THE COURT: No. Putting aside the responses to media 

20 

document, the basis for this claim would be your suspicion that 

21 

other things may have been copied? 

22 

MR. HOLLANDER: No. I will show this to him. This is 

23 

Exhibit 1 of the screen shot of Schafer. That one Defendant 

24 

Schafer in his affidavit said he copied that on December 30th, 

25 

2014, when he first copied the December 30th, 2014 — when he 
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first accessed the iCloud. 

Now, what you are holding in your hand is the 
registration statement that includes this material. You can 
see — if I can come up there and bring it to your Honor. This 
is the screen shot and this is some of the material that was 
registered under that copyright registration. It's not much. 

THE COURT: The question is the website here that is 
listed is RoyDenHollander.com. 

MR. HOLLANDER: Right. 

THE COURT: The website that the defendants are 
alleged to have accessed is something different. 

MR. HOLLANDER: Yes. The screen shot that they took 
from my iCloud — the manner, the wording, the phrasing is 
identical to some of the phrasing that was previously 
registered under RoyDenHollander.com. 

THE COURT: This website, MensRightslaw.net, is that a 
website that you maintain? 

MR. HOLLANDER: That is part of the iCloud. It has 
a — see, it started with my basically trying to set up a 
lawyer website, RoyDenHollander.com. That was years ago. That 
was only public for a short period of time. Then it evolved 
into — when I started doing a lot of men's rights cases, it 
involved into men's rights cases. So I included that stuff in 
the iCloud, but it wasn't public. Then it evolved into using 
this thing as a iCloud. So I had this website that went 
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through a transition period and it ended up just holding a 
whole bunch of disparate, different materials. Now, among one 
of the materials it held was this men's rights stuff, which I 
was thinking to putting together at some point in time. 

THE COURT: Do you concede that this screen shot is a 

screen shot of website that you had at the time, whether it was 
public or private? 

MR. HOLLANDER: The screen shot was taken when 

everything was private. And some of the phraseology in that 

screen shot, some of the sentences are identical to what was 
registered under the RoyDenHollander.com website. I say that 
RoyDenHollander.com website was — some of it when it was being 
created was public at that particular point in time because I 
was creating it. Now, that kind of segues me into the other 
materials. 

THE COURT: With regard to the document at issue 
again, the responses to media, there is no copyright for that; 
right? 

MR. HOLLANDER: No. It was not registered with the 
Copyright Office because it is attorney work product. In my 
view it was attorney work product of the I am not going 
register attorney work product with Copyright Office. 

THE COURT: When you say it is "attorney work 
product," again what is the basis for that statement, that 
you're an attorney and you created it? 
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MR. HOLLANDER: No. It was created in the course of 
litigation for that litigation. I brought — up to that point 
in time I had a number of these men's rights cases and a lot of 
times I am contacted by the media. So what I would do is put 
together a document with — just, you know, anything that came 
into my head. No matter how far out to the left or to right, I 
just put it into that document and in case I got contacted by 
the media. Sometimes I use it. Sometimes I wouldn't. 

In this case I was never contacted by media, but that 
is why I created that document because I was in litigation. My 
view was that communications to the media when you are 
litigating a case has some — can have some impact on a case. 
There can be some involvement there. So I considered it as an 
attorney work product for that reason. 

THE COURT: That type of material, the type of 
material that the document contained, isn't it more akin to 
something a public relations firm might do? It didn't inform, 
am I correct, and it wasn't your legal impressions or legal 
analysis of the case itself? And, in fact, you were intending 
to share with others and one of the things that work product is 
that it's not something that you would share with others. 

MR. HOLLANDER: It never was shared with others. And 
also in that document there is some of the legaleses in simpler 
language as to what this case is about. Whenever I was 
contacted by the media for any of my other cases, they want to 
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1 

know, okay, what is this about. So I tried to put it in simple 

2 

language, the legalese. Yes, if I had been contacted by the 

3 

media, I may have used that. I may not. So it was just 

4 

something there to put my thoughts down in that situation. 

5 

THE COURT: With regard to the copyright and the 

6 

specific documents that we — the responses to media, since 

7 

there isn't a valid copyright for it, how can you sustain a 

8 

copyright claim with regard to it? 

9 

MR. HOLLANDER: You can't sustain a copyright 

10 

infringement claim for that. 

11 

THE COURT: Okay. 

12 

MR. HOLLANDER: Now, I have that screen shot and my 

13 

belief is under the law I can sustain a copyright infringement 

14 

claim for that small screen shot you have. 

15 

THE COURT: Those allegations, the allegations that 

16 

you just recounted — and again I am not in any way saying that 

17 

they would pass muster — those allegations are not in your 

18 

complaint. 

19 

MR. HOLLANDER: Okay. Can I then go to why I consider 

20 

this — the mass material that they took from my iCloud and 

21 

home computer so important? 

22 

THE COURT: Well, okay. 

23 

MR. HOLLANDER: Let's assume my iCloud was public. My 

24 

iCloud is public. They went in there and they copied these 

25 

other matters, which are registered with the Copyright Office. 
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That is an infringement. Even if my iCloud was public, that is 
the infringement. There is plenty of case law for the fact 
that just because somebody puts something up on the Internet, 
it does not mean it has been published. See, publication under 
copyright law has a specific meaning. 

THE COURT: If you have a public website and you are 
allowing people to copy the materials on your website, I fail 
to see how you would be able to sustain a copyright action in 
particular when there are no allegations. A, that any other 
documents — that the defendants were in possession of any 
other documents. 

MR. HOLLANDER: On information and belief, your Honor. 
There is plenty of that in my complaint. 

THE COURT: Information and belief does not mean you 
can just guess. As I understand it — you can correct me if I 
am wrong — the logic behind it is all based upon the pillar 
that they improperly accessed and got access to the responses 
to media documents and therefore you then say on information 
and belief they got access to other documents and downloaded 
them. 

MR. HOLLANDER: Yeah. You are allowed to under the 
plausibility standard — there are a couple of cases where it 
allows you to bring information and belief allegations when 
they have the information. They still refuse to say whether 
they copied anything else other than what you have there as the 
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screen shot and media responses. They refuse to say. No, we 
didn't copy anything else. So that information they know. I 
don't know. 

THE COURT: Let's say they put in an affidavit saying 
the only document that they ever had was this responses to 
media document. 

MR. HOLLANDER: If they put in an affidavit, I will 
believe it. But they haven't said — this case has been going 
on for a while and the other case under that motion before the 
New York Supreme Court was some years ago. They have not said 
one way or another. They haven't put in an affidavit. They 
could have put in an affidavit. They could have walked in here 
with an affidavit and the argument would have been gone. 

THE COURT: I will hand this back to you. 

Let me just state that the document that has copyright 
on it doesn't indicate with any sort of specificity what the 
purported copyrighted material is. I guess what I would say to 
you, Mr. Hollander, as stated I would dismiss the copyright 
claim based upon the current allegations in the complaint. 

MR. HOLLANDER: Could I add one thing? 

THE COURT: Yes. 

MR. HOLLANDER: Let's assume the iCloud is public. I 
assume that. Assume that. If they copied a registered 
copyrighted docket from a public iCloud, that is infringement 
under the Copyright Act because publication — putting 
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1 

something public on the Internet does not give them — no, I 

2 

have to go back. 

3 

Just because something is public on the Internet 

4 

doesn't mean there is a publication. If I have a document, a 

5 

book and it is published, publication and I give it to your 

6 

Honor and sell it to your Honor — 

7 

THE COURT: But if they don't use it for anything. 

8 

MR. HOLLANDER: All they have to do is reproduce. It 

9 

is reproduce, distribute, display. All they have to do is 

10 

copy. 

11 

THE COURT: First of all, there is no evidence that 

12 

they have gotten any other documents. 

13 

MR. HOLLANDER: Correct. 

14 

THE COURT: There is no evidence that they have 

15 

reproduced anything in any way, shape or form. 

16 

MR. HOLLANDER: That is why I asked for early 

17 

discovery. 

18 

THE COURT: No. In copyright claims typically there 

19 

is an assertion that the photo appeared in a magazine or the 

20 

excerpt of a book appeared — somebody copied it and it 

21 

appeared somewhere else. You are not entitled to get 

22 

discovery. The case that you mentioned there was already it 

23 

sounded — again, I haven't looked at it — as if there had 

24 

been a determination that the movie had been downloaded and the 

25 

issue there was who did the downloading and what use was it put 
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to. Here there aren't any allegations. Again, with regard to 
this other tranche of documents that you are now claiming — 
again, I am not changing my prior ruling with regard to 
discovery because I don't believe that type of discovery would 
be warranted in this case. In other words, the discovery to 
attempt to not even bolster. It is an attempt to actually — 
well, someone might describe it as the classic fishing 
expedition. In other words, you don't have a claim and so you 
need to produce discovery to substantiate it. 

Now, I don't know what the specific allegations — I 
don't have the allegations that you would include that you 
claim would support this copyright claim with regard to this 
other material, but it is fair to say with regard to the 
document that is at issue here there is no copyright claim. 

MR. HOLLANDER: On media response there was on that 
small document you looked at. 

Your Honor, you have a situation — I mean, this 
situation in the New York court, I mean, you really had the 
classic political divide here. Me the Trump supporter. They 
are the political correct. So there was a lot of animosity. 
Somehow they get into my iCloud. Logic tells me, but maybe 
logic doesn't matter, they are going to take everything. But 
if they have more than what this is or — once again, they 
haven't said one way or another whether they have taken more or 
not; but if they took everything, they got me by the throat. 
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If they took everything, they got me by the throat. They can 
destroy my business easily with all that. You take it out of 
context and you spin it around and that is. 

THE COURT: Isn't that some future lawsuit? They 
haven't used it. Assuming everything you said is correct, that 
they downloaded it and that they are lying in wait, they 
haven't done anything with it. In fact, they may never — 
let's assume — do anything with it. It is just sitting 
somewhere. Again, I am accepting it for purposes of the 
argument here. In my mind you haven't stated a claim. In 
other words, it is not ripe. Again assuming all those facts, 
it wouldn't be ripe. 

MR. HOLLANDER: I gotcha. When it happens, I hope you 
are the judge on the case. 

THE COURT: Well, let me just ask this: Before I send 
you off to amend the complaint with regard to the copyright, as 
I mention assuming you could show that this material is 
copyrighted and arguably they may have had access to it on this 
website — I think it would have to be on the .net website, not 
the .com website because my understanding of that is that 
predated the .net website. And, in fact, the .com website may 
have been the website you were utilizing in connection with 
your law practice. 

Assuming you are able to substantiate that. Since 
there is no use at least in my view, there isn't a ripe claim 
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1 

here. Again, that is without establishing that there is some 

2 

proof that they in fact downloaded the material. It just shows 

3 

that you had certain copyrighted materials at or around the 

4 

time of the prior state case. 

5 

MR. HOLLANDER: Okay. We just disagree on the law 

6 

there. My understanding is if somebody copies it, then it 

7 

infringes. That is a disagreement on the law. 

8 

THE COURT: Again, what I am going to do is — 

9 

MR. FRANCOEUR: Your Honor, if I could be heard before 

10 

you make a ruling. 

11 

THE COURT: Yes. 

12 

MR. FRANCOEUR: Just a few minutes. 

13 

Your Honor, I appreciate you have not made a ruling on 

14 

whether or not to give plaintiff a right to amend. I would 

15 

suggest to, your Honor, there are two reasons why you should 

16 

not. The first one is that even if the plaintiff went back and 

17 

got what is glaringly and obviously missing from the complaint 

18 

and that there was some evidence that the website was private. 

19 

collateral estoppel bars these claims. All the claims that we 

20 

have in this action is that there has been hacking of a private 

21 

website and that then there was improper use of the document. 

22 

the media release, was all previously litigated. 

23 

THE COURT: I know that these issues were raised in 

24 

the prior litigation. However, wasn't that case dismissed on 

25 

jurisdictional grounds? 
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1 

MR. FRANCOEUR: No, your Honor. There was a 

2 

one-sentence decision that said. There is no basis for the 

3 

relief sought, and I suspect that the Court had the same 

4 

reaction to the logic arguments that you are having. While I 

5 

like logic and I like logic games, in the pleading logic is a 

6 

problem. Because in a pleading logic means on unsupported 

7 

conclusory allegation. There is case law that is legion that 

8 

says that is not enough. 

9 

There is a second reason, your Honor. The plaintiff 

10 

needs to show for a computer fraud claim damages. 

11 

THE COURT: Yes. 

12 

MR. FRANCOEUR: There is no showing whatsoever about 

13 

damages. There are five cases that I cite that give five 

14 

specific reasons why the complaint as pledged shows no damages. 

15 

Plaintiff has said there is no third-party vendors that have 

16 

come in and done an analysis. He spent many some time looking 

17 

it. He spent some time researching. He spent some time taking 

18 

prophylactic measures to prevent future attacks. 

19 

In 30 seconds I can read you these five quote, and 

20 

then I will be quite. "Losses relating to time and effort in 

21 

assessing damage are not within the scope of damage for 

22 

computer fraud claims." That is the Think v. Time Warner Cable 

23 

case at 810 F. Supp. 2d 633 (S.D.N.Y 2011) . 

24 

My second quote: "Loss is incurred from instituting 

25 

prophylactic security measures against some potential future 
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offense are not recoverable." Rice Inc. v. Lennar Corp., 15 CV 
7905 2016 WL 372736 (S.D.N.Y. 2010). 

My third of five: "Plaintiff concedes that copying 
data does not constitute damage for the purposes of a computer 
fraud act." Oh, I am sorry. That is in the plaintiff's own 
opposition at page 21. 

Fourth point: "Accessing a publically available 
website cannot form the basis of a CFAA claim." That is Orbit 
One v. Numerex, 692 F. Supp 2d 373 (S.D.N.Y. 2010) . 

Finally, you have the old American rule, which I think 
comes in here, if the plaintiff has taken some time to analyze 
the damages and see what has happened here, those are 
litigation costs. In McGuire v. Russell, Second Circuit, 1 
F.3d 1306 in 1993 said, "In federal practice the general rule, 
sometimes called the American rule, is that each party bears 
its own fees unless fee shifting is permitted by contract of 
statute," which it is not. 

THE COURT: In other words, the investigation that had 
gone into preparing the complaint, which is I think in essence 
what you are saying that done by here the plaintiff himself. I 
understand the issue with regard to the damages. However — 
and this is a big if — if through the forensic analysis there 
is some costs associated with that that demonstrates that — 
again, everything has to line up. By that I mean the 
computers, the timing and the malware at the time. I think 
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there is more of an argument he has expended — that there has 
been damage to the computer itself. And I agree with you that 
as the complaint stands now, it doesn't sufficiently allege 
damages. 

MR. FRANCOEUR: My point is even if he comes back with 
the computer service provider saying it was locked, the 
amendment is not going to cure the lack of damages. 

THE COURT: I am not prejudging the issue with regard 
to the iCloud issue, but I think with regard to the computer 
itself to the extent there was malware and malware found on it 
and the forensic analysis bears that out, I think that at least 
at this stage, the pleading stage, that would be sufficient. 

Having said that, let me go back to a point I made 
earlier, Mr. Hollander. When you go and you have this analysis 
done, I am going to hear from defendants with regard to — 
because as they have indicated in their papers, they believe 
this lawsuit is pure harassment plain and simple. I am not 
opining on that one way or another, but I will say that if one 
were to look at the history of things, I understand the 
argument that they are making. So I am not precluding them 
from if we go down this path and you amend your complaint and 
the information comes out that doesn't support the allegation 
that the defendants hacked into your computer or that they 
improperly accessed your iCloud, I will hear from them with 
regard to what if any remedies they would like to take with 
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regard to that. 

Again, I am not ruling any Rule 11 motion is something 
that I would grant or not, but I am saying that is within the 
ambit of what my consideration would be. So as you go through 
these steps, I want to be clear that that is something that I 
am not precluding and I wouldn't preclude them from making such 
a motion to seek costs in connection with responding to this 
litigation. 

MR. HOLLANDER: Fine. I assume what will happen is 
they will seek costs under the Copyright Act and I will just 
use that screen shot. 

I want to go back to two of the other questions. 

THE COURT: Let's separate that out. There are costs, 
yes, that the copyright statute can provide with attorney fees. 
I am talking about something separate and apart from that, 
which is Rule 11 of the the Rules of Civil Procedure, which 
they can pursue also. 

MR. HOLLANDER: Okay. 

THE COURT: So I am not limiting it to a particular 
statute, in other words, to the copyright statute that they 
prevail and therefore they should be entitled to get attorney 
f ees. 

MR. HOLLANDER: So it would be another case or 
whatever. Fine. 

I just and want to go back to two points. You started 
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to raise the point that — well, the New York Supreme Court was 
dismissed for lack of personal jurisdiction. The motion to 
withdraw the document was simply denied. Basically two 
sentences, denied and no basis for it. So the motion to 
withdraw the document, which was the media responses, the 
Supreme Court case said denied. The entire case — the merits 
of the case was dismissed on personal jurisdiction. You read 
through the order from Justice Schecter. It is all about 
personal jurisdiction. 

Now back to damages. Defense counsel confusions 
damages with losses. Damages under the Computer Fraud and 
Abuse Act 1030(e)(8). That is damages. That is when the 
computer or data somebody corrupts. 

THE COURT: Yes. The document is corrupted or — 

MR. HOLLANDER: That is damages. Losses is what I 
allege. The term losses under 18, U.S.C., 1030(e)(11) — the 
term losses means any reasonable cost to any victim including 
the cost responding to an offense; conducting the damage 
assessment, which is what an investigation; losses in time and 
expenses and analyzing; investigating security of the computer; 
modifying computers to prevent further unauthorized access and 
otherwise responding to the intrusion. That is losses. I have 
nine cases. He has five cases. 

THE COURT: The question I have, and I haven't looked 
at this, but don't you only get to losses to the extent you are 
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1 

able to sufficiently allege damages? In other words, that you 

2 

have been statutorily damaged under a particular statute. 

3 

MR. HOLLANDER: Navistar, Inc. v. New Baltimore Garage 

4 

Inc., 2012 WL 4338816 (N.D. Ill. Sept. 20, 2012). Even if the 

5 

alleged offense ultimately is found to have caused no damage to 

6 

the computer, no damage to the data, no damage to the databases 

7 

or interruption of service, losses still apply. 

8 

First Rate Mortgage Corp. v. Vision Mortgage Services 

9 

Corporate , 211 WL 666— 

10 

THE COURT: Well, I am going to cut it off. I 

11 

understand the argument with regard that plaintiff should be 

12 

estopped. My reading from the decision of the state court is 

13 

that the basis was jurisdictional. Even if I could read into 

14 

that the judge somehow touched on the merits of the underlying 

15 

claims, it seemed to me that that was more in the realm of 

16 

dicta. 

17 

Having said that, I am making a rule on the RICO 

18 

claim. The RICO claim is out. 

19 

MR. HOLLANDER: Okay. 

20 

THE COURT: I am making a rule on the copyright claim. 

21 

The copyright as it currently stands is out. 

22 

Mr. Hollander, if you think there is some allegations 

23 

that you think that can pass muster, although, again without 

24 

having any allegations that relate to use or distribution of 

25 

these things, that again you'll have to make the connection 
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that somehow that they copied the materials, I will allow you 
to try and do that. As it stands right now, the copyright 
infringement claim is out as it relates to the document in 
question. 

MR. HOLLANDER: Fine. 

MR. FRANCOEUR: Judge, can I clarify something I said 
about the collateral estoppel? 

THE COURT: Yes. What I will say with regard to the 
collateral estoppel, I am giving you my preliminary analysis. 

I am not ultimately ruling on that now. 

Go ahead. 

MR. FRANCOEUR: It is all clearly laid out in the 
papers. The action may have been disposed of on jurisdictional 
grounds, but the issue of the hack was decided in a sanctions 
motion which was denied and in a separate motion which was 
specific to the hack. The action was resolved on a different 
basis. 

THE COURT: Replevin, did you ever ask for the 
document back? 

MR. HOLLANDER: Yes. It was my notice of — it was in 
the New York Supreme Court. It was my notice of motion for 
withdrawal of what we have been calling media responses and 
that was made January 23rd, 2015. I said that defendants 
turned over to me all paper and digital copies of any of 
Exhibit 2, which was the media responses, and any other 
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material obtained in the same manner that they are in 
possession or control of. 

THE COURT: How is it that you have superior right to 
the defendants with regard to this? It is not copyrighted; 
right? 

MR. HOLLANDER: It is not copyright. The replevin — 
well, basically it is my property. 

THE COURT: You have to — 

MR. HOLLANDER: I mean, as between someone who takes 
your — makes a copy of your property without your 
authorization and you — I would say I or you have the superior 
possessory right. 

THE COURT: Again, it is based upon this idea that it 
wasn't a public website because they didn't have access to it. 
It certainly can't be based on copyright because the document 
was not copyrighted. 

MR. HOLLANDER: Right. 

THE COURT: I am pointing out to you issues I believe 
that to the extent you can, you would need to address that in 
any subsequent pleading. In addition, you made that request 
but was there an actual refusal to return it? 

MR. HOLLANDER: Sorry? 

THE COURT: Refusal to return the document? 

MR. HOLLANDER: I made the request and there was no 
refusal that I can recall. 
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THE COURT: Now, with regard to the trespass to 
chattels, is there any allegation in the complaint that the 
defendants intended to interfere with your possession of the 
particular document and that there was a harm that resulted 
from that? 

MR. HOLLANDER: For instance, yeah, the media 
responses, but this goes back. So my allegation is media 
responses was an attorney work product. 

THE COURT: You still had it? 

MR. HOLLANDER: I still have — see, that goes back. 
We're getting back to the computer fraud piece. I still had 
that document, but because they made what I allege as an 
attorney work product public, it destroyed its value. I mean, 
if you have an attorney work product and your opponent gets 
ahold of it and they use it, which they did in the New York 
Supreme Court case, whatever value that document may have had 
is gone. 

THE COURT: How is the use. A, diminished by using it 
in a litigation? As I understand it, the documents provide 
information. I don't know what value necessarily it would 
have. What I will say is this: In connection with whatever 
amendment you are going to do, as I understand in order for the 
defendants to be liable, the defendants would have to have 
harmed the material value or material interests in the physical 
condition of the document, the quality or the value of the 
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chattel, which I hear is the document. Again, I don't believe 
that you sufficiently allege that in the current complaint. 

They haven't deprived you of the value of the document 
because you still have the document. It is not clear to me 
exactly what value the document necessarily has and if there is 
such a value how the defendants have somehow diminish that 
value of that particular document. 

MR. FRANCOEUR: Judge, if I may. 

THE COURT: Yes. 

MR. FRANCOEUR: I am going to refer the Court to the 
papers but we have cases on here that say these trespass to 
chattel claims, replevin, they are covered under the Copyright 
Act and they are not appropriate. The Second Circuit has 
spoken in Miller v. Hallbrook, 377 Fed. Appx. 72 (2d Cir. 

2010). It was preempted by the Copyright Act. 

MR. HOLLANDER: I would like to respond twice. 

Well, I had an attorney work product. The key to the 
attorney work product is kept quiet. It is considered the 
sanctity of an attorney's thought. So in the argument before 
the New York Supreme Court, Defendant Bolger focused on this 
document, and once again it brings up the ad hominem attacks 
and the split in this country between, shall we say, 

Trump-ites — although, I wasn't a Trump-ite then — and people 
who then would have been Obama and Clinton. She focused on the 
document to exploit that political split. I believe it 
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1 

succeeded. The point was it was an attorney work product and 

2 

she made it public and she used it in the case. 

3 

Now, as far as preemption goes, defense counsel 

4 

doesn't really have the preempt change requirement correct. 

5 

Preemption does not apply when the state action comes within 

6 

the subject matter of copyright and — this is the key part — 

7 

the state action — the state action claims — the state 

8 

actions claims — 

9 

THE COURT: What is the additional element? 

10 

MR. HOLLANDER: That is what I am going to. 

11 

THE COURT: What is the additional element? 

12 

MR. HOLLANDER: It is that the state action claims may 

13 

proceed when those claims contain extra elements that may — or 

14 

what is the extra element here? 

15 

THE COURT: Exactly. 

16 

MR. HOLLANDER: The extra element here is copyright 

17 

protects rights to produce, perform, distribute and display not 

18 

to possess. The trespass is an action concerning possession — 

19 

the right of possession. 

20 

THE COURT: Well, I think it is clear that the core of 

21 

your claim here is the unauthorized publication of the document 

22 

in question and that the right therefore that you are seeking 

23 

to enforce appears to be coextensive, at least in my view, with 

24 

the Copyright Act for purposes of the trespass to chattel and 

25 

replevin claims. 
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Putting aside again the other legal issues with 
deficiencies that I have pointed out there. So with regard to 
the — 

MR. HOLLANDER: Could I just add one point? 

THE COURT: Yes. 

MR. HOLLANDER: In his papers he raises preemption as 
to replevin. He doesn't raise it in his papers as the 
trespass. My argument against preemption with respect to 
replevin is that New York CPLR 701 specifically provides for a 
recovery of chattel through a replevin action. You can even 
use the sheriff to recover that chattel. That doesn't exist in 
the Copyright Act. And when we're talking about replevin, it 
is copies that they have of my material being returned to me. 

I am unaware that anywhere in a Copyright Act it has that. I 
guess you can bring a copyright claim and you can ask for a 
preliminary injunction or injunction. 

THE COURT: They never refused to return it; right? 

MR. HOLLANDER: That's interesting. That's right. We 
got to that point. Can I ask them now? 

THE COURT: If they will return the document? 

MR. HOLLANDER: Yeah. I will ask them now. 

MR. FRANCOEUR: It is preempted, your Honor. 

THE COURT: It's what? 

MR. HOLLANDER: It's preempted he said. 

THE COURT: Look, as things stand now as I mentioned. 
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the New York State claims for replevin and trespass to chattels 
are out for the reasons I have specified. I will provide a 
more detailed explanation if need be at a future date. 

With regard to the injurious falsehood — 

MR. HOLLANDER: Oh, I am withdrawing that. Statute of 
limitations problems. Forget it. It is gone. 

THE COURT: Isn't your professional Conduct 4.1 
claim — assuming you can bring such a claim — isn't that 
based upon this idea of somehow it is an injurious falsehood? 
Just factually the document is referred to. It's identified in 
the papers of the state as responses to media. It is then 
defined as release. There are only two places that I was able 
to find where it was called media release. 

Why is that somehow a falsehood? I assume that it is 
somehow something more than just a mere description of a party 
in a litigation. How does that not only make a false statement 
a fact to a third person? 

MR. HOLLANDER: Can you tell me which of your 
questions that is under? 

THE COURT: Well, I am going through the rules of 

conduct. 

MR. HOLLANDER: You did. You asked why does the 
characterization — I am looking for the question — why would 
the characterization of the documents — 

THE COURT: Hold on. I can find that for you. 
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1 

MR. HOLLANDER: It is under RICO. Plaintiff's 

2 

memorandum — 

3 

THE COURT: The question is: To the extent that you 

4 

could necessarily even have a claim under the professional 

5 

responsibility against these attorneys, what are the 

6 

allegations that support that either lawyer made a false 

7 

statement of fact or law to a third person in the state case? 

8 

MR. HOLLANDER: I am asking the Court to refer them to 

9 

professional responsibility committee for essentially making — 

10 

— intentionally making a false statement of fact. It is based 

11 

upon the fact that the media responses was introduced in 

12 

Defendant Bolger's affirmation. In that affirmation, she 

13 

stated on page 1, Exhibit 1, and under that affirmation she 

14 

swore a true and correct copy of the media release. That is 

15 

important. Media release available at plaintiff's iCloud is 

16 

attached hereto as Exhibit 1. So she and introduced the 

17 

document as a media release when it is not a media release. 

18 

THE COURT: The document itself was not doctored; 

19 

right? 

20 

MR. HOLLANDER: No. The document wasn't doctored. 

21 

THE COURT: The title itself was plain for the judge 

22 

to see; right? 

23 

MR. HOLLANDER: The judge could see the title. 

24 

THE COURT: The papers that were filed in other places 

25 

actually identified the document by name; right? 
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MR. HOLLANDER: No. No. Let me finish it. 

Affirmation calls it a media release. In her memorandum of law 
at page 5 — it is in my first amended complaint Exhibit E — 
she noted that the product — that the title of the document 
was responses to media. She noted that the — that is the one 
and only time — let me finish. She cited to it. She made a 
shorthand citation. We put the parens and we put the quotes 
in. 

THE COURT: Release. 

MR. HOLLANDER: She called it media release. 

THE COURT: No. I think it was defined as release. 

MR. HOLLANDER: Okay. Release. 

THE COURT: It actually doesn't matter. 

MR. HOLLANDER: Nine times. 

THE COURT: Well, it doesn't matter. A party in a 
litigation, whether it is a memo of law or otherwise, having 
appropriately identified the document by its actual title and 
then defines it as release, I don't view that then subsequently 
the mentioning of it as release as a falsehood. That's number 
one. 

Number two, the premise that without altering the 
document, the mere fact that at two places the defendants, 
whether it is in their affirmations or in the memo of law, may 
have referred to media release, I find that is not sufficient 
to meet the falsehood that would be necessary for an attorney 
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1 

to violate the New York Law of Professional Conduct 4.1. 

2 

MR. HOLLANDER: I disagree. 

3 

THE COURT: By extension if I were to rule otherwise. 

4 

A, any litigant who defines a document in a way that their 

5 

adversary doesn't believe — in other words, defines it. In 

6 

other words, identifies it correctly and then defines it in a 

7 

way that somehow the adversary would view as not the best way 

8 

of defining it would be sufficient. Here it has to be 

9 

something that is false. Putting aside the fact that this was 

10 

before the state court judge, in other words, the idea that if 

11 

it was something that was so blatant and such a falsehood 

12 

and — again, this is not necessarily critical to my ruling — 

13 

the state court judge would have called it the lawyers out on 

14 

it. In other words, when you are talking about a violation of 

15 

4.1, that is akin to basically a lawyer lying to a judge. 

16 

MR. HOLLANDER: That is what I saw it as. 

17 

THE COURT: Here again — I will provide additional 

18 

details — it simply does not meet the criteria for any kind of 

19 

referral. To the extent that you were alleging that it could 

20 

also be somehow a substantive claim, I would dismiss it on that 

21 

basis only because I believe you were just asking me to 

22 

refer — 

23 

MR. HOLLANDER: Just that. I didn't bring it as a 

24 

substantive — 

25 

THE COURT: Based on the allegations as I understand 
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them and what I have already indicated, I would decline to do 
that. I simply find that there is no basis to conclude that 
the attorneys were knowingly making false statements of law to 
the state court judge or fact to the state court judge as to 
the description of that document. 

MR. HOLLANDER: I saw that as a fact that she was 
experienced in the media as her attorney mentions and the fact 
that your typical press release is only 600, 800 words. Okay. 

MR. FRANCOEUR: Your Honor, can I make a brief point? 
THE COURT: Yes. 

MR. FRANCOEUR: I know you have reserved judgment on 

the — 

THE COURT: Collateral estoppel. 

MR. FRANCOEUR: — collateral estoppel, but I would 
like to make a brief point. I told myself I didn't want to 
belabor the point about vexatious litigation, but I would like 
to make a very brief point. My clients are here in the 
courtroom. This is a painful — 

THE COURT: I saw some shaking heads back there and I 
figured they were people who might have an interest. 

Go ahead. 

MR. FRANCOEUR: It is hard to listen to. There is a 
lot of serious allegations. There is no merit. There is no 
basis. The closest we came was logic. I just ask the Court to 
keep in mind these are people, these are lives with 
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reputations. It is very hard for them. There are claims being 
withdrawn it seems almost flippantly. It doesn't matter to the 
plaintiff, but it matters tremendously to the people on it 
defense and I ask that the Court to keep that in mind. 

THE COURT: I understand that. 

MR. FRANCOEUR: I appreciate you letting me say that. 

THE COURT: In all litigations, in particularly when 
you are involving attorneys and alleging that the attorneys' 
conduct in a prior litigation was somehow arguably — I guess 
the allegation with regard to 4.1 was sanctionable in essence. 

I understand the issues with regard to the defendants and their 
profession. 

MR. HOLLANDER: Your Honor, may I say something? 

THE COURT: Yes. 

MR. HOLLANDER: I am 70 years old. I am going to be 
71 in September. How do I get by? I get by doing the lowest 
of lowest of legal work called document review. One reason I 
am doing that document review is because of their defendants 
back there and their litigation of personal destruction, 
including Mr. Francoeur and his litigation of personal 
destruction. 

The first — the second letter he sends to your Honor, 
he brings in all this irrelevant stuff in support, which I can 
see now didn't work to bias the Court. That is what I went 
through in the New York Supreme Court. Nothing but 
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1 

allegations, ad hominem attacks. You know why I lost the case 

2 

in New York Supreme Court? Because I didn't have enough money 

3 

to put together an appendix that was stuffed with irrelevant. 

4 

repetitive documents that were filed in the New York Supreme 

5 

Court by the defendant Bolger and Defendant Schafer. 

6 

I am also a victim here. I really hate using that 

7 

phrase, but I am not here as some evil Trump-ite trying to get 

8 

revenge. I just want justice. My rights have been stepped on 

9 

and I have been called all kinds of names by them. 

10 

THE COURT: You are entitled to file a complaint. It 

11 

is my job to review that complaint to determine whether or not 

12 

there is legal merit. 

13 

MR. HOLLANDER: Understood. 

14 

THE COURT: I have ruled on the portions of complaint 

15 

that I have today. Based upon my ruling, what remains is in 

16 

essence the possibility of the — again, I don't believe in my 

17 

view that you can substantiate a copyright claim. I direct you 

18 

to go back and look at copyright law based upon whatever 

19 

additional allegations you think you can put in there because I 

20 

don't believe there is sufficient basis, other than conclusory 

21 

allegations, that you could substantiate that the defendants 

22 

copied anything other than the — 

23 

MR. HOLLANDER: The screen shot. 

24 

THE COURT: Again, the screen shot doesn't mean they 

25 

that downloaded any of those documents. 
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1 

Putting aside the second issue, which is the use or 

2 

distribution or the like of any of those materials, that claim. 

3 

the CFAA claim, I will allow to you attempt to amend your 

4 

complaint. 

5 

Let me get back to this point because if the 

6 

information comes back from that at the time your website was 

7 

public, I would find it hard to — not only that it was public 

8 

in a sense that that is the way it was created and it was a 

9 

public accessible .net website — I guess a couple thing. The 

10 

website that I understand the — 

11 

MR. HOLLANDER: ICloud. 

12 

THE COURT: — defendants to have access was the .net 

13 

website. 

14 

MR. HOLLANDER: I just want to clarify that. It is an 

15 

iCloud and so it has a particular URL but at that point in time 

16 

it was just a mixture of a lot of different things. 

17 

THE COURT: Documents you mean? 

18 

MR. HOLLANDER: Which is what you use an iCloud for. 

19 

THE COURT: Whatever. It was a place where you stored 

20 

various documents as I understand what you have been saying. 

21 

The issue is whether or not others could access that. 

22 

In other words, whether members of the public could access it. 

23 

MR. HOLLANDER: I want to clarify. On January 3rd — 

24 

I am saying on January 3rd, 2015, it was public. There is a 

25 

Google cache there. Once again my claims are that it was 
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public at that point because the defendants accessed it and 
striped the access codes. Now, on January — when I first 
learned on January 12th, 2015 that that website was public, I 
learned about it because I saw Defendant Bolger's affirmation 
saying she got this media release off of this website. I went 
back — I went back to my website and I saw that it was public 
and I put the access codes right back on. And I think she says 
in her affidavit that when she tried to access the website — 
it might have been January 13th, 2015 — she couldn't because 
there were access codes. So it was public for a period of 
time. The moment I learned about it, which was January 12th, 
2015, I put those access codes right back on it. 

MR. FRANCOEUR: Your Honor, with the plaintiff 
admitting that it was public, I don't think there is a 
good-faith basis for him to even amend now all my other 
arguments aside. He admitted it was public and the time and he 
put the codes on after. 

MR. HOLLANDER: That's not — 

MR. FRANCOEUR: So we know now he is not going to come 
back with what your Honor is asking for. He just said it was 
public. 

MR. HOLLANDER: I am not admitting that. Give me a 

break. 

THE COURT: If you go back to whatever provider it is, 
whoever created it, and they basically say. It has always been 
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public and there were never any security measures on there and 
there were never any privacy measures on there — 

MR. HOLLANDER: I am sorry. I will tell you what they 
told me back then — I will go back to them. They are going to 
say. We have no way of telling. That's what they told me back 
then. I will go again. 

THE COURT: Account opening documents, documents that 
show when you opened the .net website. 

MR. HOLLANDER: I will see if there are any documents. 

THE COURT: I don't understand why it wouldn't be like 
a Facebook where you would have some privacy measures that you 
would put on there so the people couldn't gain access to it and 
why they wouldn't be able to tell you that. 

MR. HOLLANDER: Well, the access codes were put on 
there. I am going to go back. I am just trying to be frank 
with your Honor. I talked to two different people there and 
they said they had no way — they had no way of telling. If 
they had been able to tell me, I would have been here with 
those documents. The documents would have been in the 
complaint. All I have is what I know I did. 

THE COURT: If you documents don't bear out what you 
believe you are stating was your belief as to what 
transpired — because again you concede at a certain point it 
was public. There were declarations put in the other matter 
that it was public earlier than the date that has been 
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indicated. In other words, they downloaded the document from a 
public website. I am looking for something that will 
substantiate that. Either documentation from the company that 
shows that you basically had this storage and that it was 
something that was not accessible to the public. It may be 
that if you're correct that they are unable to tell you that, 
well, then see if you can get some documentation that reflects 
that. 

MR. HOLLANDER: Okay. I will do what I can. 

THE COURT: Again, I just want to be clear about this, 

I dismissed the lion's share of the other claims and if need be 
I will create additional detail. By that I will read into the 
record my specific rulings with case citations with regard to 
each of the other claims that I dismissed here today; but if 
you persist and these documents and what they show is 
something — in other words, if the next thing that gets filed 
is a dismissal of the action, I am going retain jurisdiction to 
hear from the defendants with regard to whether or not they 
have an application with regard to whether or not they view 
this as a frivolous lawsuit. I just want to be clear because I 
don't want you to be surprised by that. 

MR. FRANCOEUR: Thank you, your Honor. 

THE COURT: Anything else that we need to deal with? 

How much time do you need, Mr. Hollander? 

MR. HOLLANDER: What I will do is I will see if I can 
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contact this company over the weekend. 

THE COURT: Why don't you do this: I will give you 
two weeks to contact the forensic entity as well as your 
Internet service provider that you were using at the time that 
supported .net website that defendants have indicated they 
obtained the document from. 

Obviously, keep in touch with defendants and provide 
me with a letter — Ms. Williams two weeks — asking them how 
much time they need to get you the materials or to do the work 
they need to do. 

THE DEPUTY CLERK: March 2nd. 

THE COURT: March 2nd. 

MR. HOLLANDER: I just want to make clear as far as 
the forensics on the computer whether there is malware there or 
not, I don't know. He may not find any. He may find some. If 
he doesn't fine anything, then that is why I put in my first 
amendment complaint the iCloud or the home computer. 

THE COURT: I understand. 

MR. FRANCOEUR: Your Honor, malware is not a claim. 
There is no malware claim. 

MR. HOLLANDER: I think phishing is in there. 

THE COURT: No. 

MR. FRANCOEUR: There is no claim. 

MR. HOLLANDER: Then it depends basically on the 

iCloud. 
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1 

THE COURT: Brute force hacking. 

2 

MR. HOLLANDER: They call it cracking. Brute force. 

3 

It is just on the — I will contact my host — the host. 

4 

THE COURT: Anything else that we need to deal with 

5 

today, Mr. Hollander? 

6 

MR. HOLLANDER: No. 

7 

THE COURT: Once you get the information, speak with 

8 

your adversary and let them know what the timing is going to be 

9 

with regard to that and then submit your letter on or before 

10 

March 2nd. 

11 

MR. FRANCOEUR: Your Honor, I know we're all ready to 

12 

leave, but did I understand you correctly that the plaintiff is 

13 

going to reach out to the adversary? I thought I was going to 

14 

reach out to the vendors. 

15 

THE COURT: I am sorry. He is going to inform you on 

16 

how much time he believes the vendors are going to need to do 

17 

what they need to do. 

18 

MR. FRANCOEUR: Sure. 

19 

THE COURT: The first time you are hearing it will not 

20 

be in the letter to me. 

21 

MR. FRANCOEUR: Thank you, your Honor. 

22 

THE COURT: One of two things, either Mr. Hollander 

23 

has decided not to go forward with that or he has decided to go 

24 

forward with that and it is going to take a certain amount of 

25 

time. I just want to you be on the same page that you know how 
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much time that is going to take. 

MR. FRANCOEUR: Very good. Thank you, your Honor. 

MR. HOLLANDER: What I am going to do is I am going to 
contact again my host. I am going to talk to them. Say, You 
got something you can show that is private or public. I will 
get a response from them. I will tell him. If it is the 
response he likes he can put together a motion to have me 
disbarred and attach all my assets for what they are worth. 

THE COURT: The issue, though, is just to be clear, it 
won't necessarily be sort of — there should be documentation 
concerning when you created the website. I don't myself have 
an iCloud. I would imagine that when you initially opened 
something where you would be storing your documents that there 
is some indication that only you would have access to it and no 
one else. 

MR. HOLLANDER: I will ask them for whatever documents 
they have. 

THE COURT: And with regard to the website itself. 

MR. HOLLANDER: The website. 

THE COURT: Anything else, Mr. Hollander? 

MR. HOLLANDER: No. It was interesting practicing law 
as long as I did. 

THE COURT: To the extent there is going to be a 
motion, I don't believe they are going to be seeking to have 
your law license taken away. 
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MR. HOLLANDER: Of course they will, your Honor. They 

hate me. 

THE COURT: Let's take a step back. I understand the 
emotions are high. Once you start letting this idea that 
somehow it is personal, that is when we start going down a 
slippery slope. You filed a lawsuit. I have made my rulings. 
You have an opportunity to amend your complaint. I have 
indicated to you what the consequences could be depending upon 
what the results of that are and you are continuing to pursue 
the litigation depending upon what the answers are. I want it 
to be clear that it is not something that I am making a ruling 
on one way or another, but I am not precluding the defendants 
from pursuing that. 

MR. HOLLANDER: It was a pleasure appearing before 
you, your Honor, but it is always personal. 

THE COURT: Thank you very much. 

MR. FRANCOEUR: Thank you. Judge. 

THE COURT: We'll stand adjourned. 

oOo 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 

ROY DEN HOLLANDER, : 


Plaintiff, 


- against - 


KATHERINE M. BOLGER, MATTHEW L. 
SCHAFER, and JANE DOES, 


Defendants : 
-X 


USDC SDNY 
DOCUMENT 

ELECTRONICALLY FILED , 

DOC #: 1_ 

DATE FILED: 2/21/2018 


16-CV-9800 (VSB) 

ORDER 


VERNON S. BRODERICK. United States District Judge : 

The parties appeared before me for oral argument regarding Defendants’ motion to 
dismiss Plaintiffs First Amended Complaint (“FAC”) on February 16, 2018 at 2:30 p.m. 

For the reasons stated on the record, Defendants’ motion to dismiss is GRANTED in its 
entirety. With respect to Plaintiffs claims filed pursuant to the Computer Fraud and Abuse Act 
(“CFAA”), 18 U.S.C. § 1030(a)(2)(C), and the Copyright Act, 17 U.S.C. § 501(a), Plaintiffs 
claims are dismissed without prejudice, and I grant Plaintiff leave to amend the FAC as to these 
claims. With respect to Plaintiffs claims pursuant to the Racketeer Influenced and Corrupt 
Organizations Act (“RICO”), 18 U.S.C. §§ 1961-68, as well as replevin, trespass to chattels, and 
injurious falsehood under New York law, Plaintiffs claims are dismissed with prejudice. 

To the extent that Plaintiff has attempted to assert a substantive claim, or has requested 
that I forward a claim to the Disciplinary Committee of the First Judicial Department, with 
respect to Defendants’ conduct as it relates to New York Rule of Professional Conduct 4.1,1 find 
no such violation in connection with the characterization of the “Responses to Media” document 
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as a “Media Release.” Rule 4.1 states: “In the course of representing a client, a lawyer shall not 
knowingly make a false statement of fact or law to a third person.” For the reasons set forth in 
the record, Plaintiff has not made a showing that Defendants “knowingly” made a false statement 
by defining the “Responses to Media” document as a “Release” in the state court litigation. (See 
FAC Ex. E, at 5.) 1 I have found only two occasions in which Bolger and Schafer inadvertently 
called the document a “Media Release” rather than by the properly defined term “Release”— 
once in Bolger’s Affirmation, (FAC Ex. D, ]j 2), and once in Bolger and Schafers’ Memorandum 
of Law, (FAC Ex. E, at 18). In any event, Defendants’ characterization of the document as a 
“Release” or “Media Release” in the state court proceeding does not rise to the level of violation 
of this rule. See Bacote v. Riverbay Corp., 16 Civ. 1599 (GHW) (AJP), 2017 WL 945103, at *8 
(S.D.N.Y. Mar. 10, 2017) (finding no violation when “any allegedly false statement is 
immaterial and certainly not sufficient to disqualify [counsel]”). 

As I stated on the record, the parties shall file a joint letter by March 2, 2018 providing an 
update concerning: (1) the progress of forensic testing of Plaintiff s computer or computers, 

(2) Plaintiffs decision concerning whether he intends to amend the FAC, and (3) a briefing 
schedule if Plaintiff decides to amend the FAC. Further, as stated on the record, in the event that 
Plaintiff chooses not to file a Second Amended Complaint, I will retain jurisdiction with respect 
to the issue of whether this lawsuit violated Rule 11 of the Federal Rules of Civil Procedure. 

The Clerk of Court is respectfully requested to terminate the pending motion. (Doc. 33.) 


SO ORDERED. 


Dated: February 21,2018 

New York, New York 



Vernon S. Broderick 
United States District Judge 


1 “FAC” refers to Plaintiffs First Amended Complaint, fded on March 24, 2017. (Doc. 18.) 
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ROY DEN HOLLANDER 


Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
rdenhollander97@gsb.columbia.edu 


February 27, 2018 


Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 


Dear Judge Broderick: 

I am the plaintiff and an attorney admitted to this Court who is representing myself in the 
above captioned action. 

This letter is in accordance with your instructions at the Rule 12(b)(6) oral argument 
hearing on February 16, 2018, and your February 21, 2018, Order concerning certain issues. 

1. Was the remote computer-server with the URL “www.MensRightsLaw.net” from 
which the Defendants obtained the “Media Response” (Def. Mem. Ex. K, Bolger 
Affirmation ]} 2, Ex. 1) and the screenshot (Def. Mem. Ex. T, Schafer Affidavit Ex. 1) set 
up so as to prevent the public from viewing the fdes of it? 

Attached are an affidavit by the computer consultant, James-Michel Marqua, who set up 
www.MensRightsLaw.net (Ex. A) and an affirmation by me (Roy Den Hollander) that 
includes documents from the site’s host Enamestation, currently called “Domains Priced 
Right” (Ex. B). 

2. When copyrighted material that is registered with the U.S. Copyright Office is 
reproduced without more, is that an infringement? 

Attached is my legal research on that issue which concludes that reproduction alone is an 
infringement. (Ex. C). 

I intend to amend the FAC on the causes of action concerning the Computer Fraud and 
Abuse Act and the Copyright Act. One of the Copyright allegations that I intend to include is 
that Defendants infringed registered copyrighted material when Defendant Schafer copied the 
screenshot of my iCloud without my authorization. (Def. Mem. Ex. T, Schafer Affidavit Ex. 1). 
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In order to show that the screenshot includes registered material requires me to obtain 
certified copies of a deposit I made with the U.S. Copyright Office before instituting of this case. 
That deposit includes certain protected expressions in the screenshot. I have already ordered and 
paid for what the Copyright Office calls an “Inspection,” but the Office will schedule the 
Inspection for about six weeks from now. As of the writing of this letter, the Office has not 
scheduled the Inspection. Therefore, I am requesting that the briefing schedule be arranged to 
allow me to submit those certified copies with my Second Amended Complaint. 

Thank you for your consideration. 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


Copy by email to Defendants’ attorney 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edehnan & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 
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50 A B 1075366 


OnpywHoft cyfl CoeflHHeHHbix UlTaTOB IOhchmh OKpyr 
Hbio-HopKa 

ot rp, Mapnya ^5KettMC-MHUie^b, 08 HiOHa 1970 roAa poacAeHHa, 
MecTO po*^eHH»: Mnccypn, ClILA, rpax<AaHCTBo: CIUA, noji: Myxccxofi, 
nacnopT rpawaaHHHa CoeziHHeHHbix IllTaTOB AMepHKH 485875646, 
AoicyMeHT BbiaaH: T ocyaapcTBeHHbiM HenapTaMeHTOM CoeAHHeHHbix 
IllTaTOB 28 Hoa6pa 2011 roaa, BpeMeHHO 3aperHCTpHpoBaHHoro no anpecy: 
ropofl MocKBa, JleHHHCKHfi npocnexT, aom 29 (ABaAuaTb AeBaTb), cTpoeHHe 
2 (flBa). 

3AHBJIEHHE 



H, Mapxya HxcefiMc-MHineJib, HacroamHM 3aaBJieHHeM coo6maio no aeny Ns 16-cv-9800 (BCE) 
(ECO) Pofi /feH XojuiaHaep (ncreu) npoTHB Kotphh M.Bojirep, MaTbio JI.LUe^ep h HxcettH Hoy 
(otbcthhkh) h no^TBepxcuaK) cjieayiomee: 

a KOMnbiOTepHbiH KOHcyjibTaHT. npH6jiH3HTeJibHO b ceHTaSpe 2012 roja Poh fleH XojuiaHAep HaHan 
MeHfl, HTo6bi co3flaTb cafiT noA Ha3BaHneM "Men's Rights Law" ("3aKOHHbie npaaa mjokhhh"). rocnoAHH H^h 
X ojuiaHflep npenocTaBHJi MHe <})afijibi AJia co3AaHHx Be6-cafiTa h a co3flaji ero Ha cbocm KOMnbioTepe c 
noMombio nporpaMMbi Dreamweaver (Hphmbhbcp). IIpH otom rocnoAHH H eH Xo/uian/iep nopynHJi MHe 
c^ejiaTb cafiT 3aKpbiTbiM mjis o6mero AocTyna, hto6m nocjie 3arpy3KH cafiTa uinpoKaa nySnHica He CMorjia 
npocMaTpHBaTb ero 6e3 napoaefi. 

k ycTaHoBHJi KOflbi flocTyna h 3arpy3HJi cafiT fleHa XonjiaHflepa b xocTHHroBofi KOMnaHHH 
Enamestation (HHaMecTefimeH) npuMepHO b ceHT»6pe 2012 rofla. IlocJie toto, xax cafiT 6bui 3arpyxceH, oh 
He 6wji flocTyneH uwpoKofi nySjiHKe. HacKOJibKo MHe H3bcctho, TOJibKO y MHCTepa ,ZfeHa XojuiaHflepa h y 
MeHa 6mjih napoAH. nocjie Toro Rax cafiT 6bi/i 3arpyxceH a He nonynan yKa3aHHfi ot rocno/iHHa H e « a 
XojuiaHaepa y6paTb napo/w h no CBoefi Bone Toxce He yonpaji napoAH. 

H, Mapxya HxcefiMC-MHmejib, KJiaHycb hto BbimeHsaoweHHoe BepHo h npaBAHBO. 

B cooTBeTCTBHH co cTaTbefi 80 Ochob 3aKOHoaaTeabCTBa PoccnficKofi OeaepauHH o HOTapnaTe, 
CBHaeTeabCTBya noAJMHHOCTb noAnncH, HOTapHyc yAOCTOBepaeT, hto noanncb Ha AOKyMCHTe caeaaHa 
onpeaeaeHHbiM jihuom, ho He yaocTOBepaeT (J)aKTOB, H3Jio*:eHHbix b AoxyMeHTe. 

IloceaoK OKTa 6 pbCKHfi JIio 6 epeitKoro pafioHa MocxoBCKofi 06 /iacTH, ABaAuaToro (JieBpajiH A»e 
TbiCHHH BoceMHHAUaToro roAa. 


uuuiume.ib. 






PoccHficKan OeAepauna 

IIoccaok OKTHGpbCKHfi JIio6epeuKoro pafiona Mockobckoh o6a3cth 
HB aAUaToro (Jjenpa.iH ABe tmchhh boccm naAUaTOro roAa 


f{, 9yMaHKOBa Mapiwa BmcropoBHa, HOTapnyc HOTapnajibHoro oxpyra JTfofiepeiiKufi paftoH 
MocxoBCKofi oSaacTH, cBHAeTejibCTByio noAAHHHOCTb noanHCH Mapxya H^efiMca-Mnuiena. 

IloAnHCb CAeaaHa b mocm npncyTCTBHH. 

JlHHHOCTb noAnHcaBinero AoxyMeHT ycTaHOBaeHa. 




rcTpnpoBaHO b peecTpe: X® 50/349 -h/50-201 8-1-1499. 


B3bicxaH6 r$£yAapcTBeHHofi nouiAHHbi (no Tapn^y): 100 py6. 00 xon. 

YiumeHO ai-%a3aHHe ycnyr npaBOBoro h TexHHHecKoro xapaicrepa: 900 py6. 00 icon. 

M.B. MyMaHKOBa 


1 







Case 1.16-cv-09800-VSB Document 47-1 

Translation from Russian into English 


50 AE 1075366 


United States District Court 
Southern District of New York 
from the citizen James-Michel Marqua, 
bom on June 8,1970, place of birth: Missouri, USA, 
citizenship: USA, sex: male, 
passport of a citizen of the United States of America: 
485875646, issued by: United States Department of State 
on November 28, 2011, temporarily registered at 
the following address: the city of Moscow, Leninsky Prospekt, 
house 29 (twenty-nine), building 2 (two). 


AFFIDAVIT 

I, James-Michel Marqua, hereby inform you concerning the docket No. 16-cv-9800 (VSB) (ECF) Roy 
Den Hollander (plaintiff) against Katherine M. Bolger, Matthew L. Schafer and Jane Doe (defendants) and 
confirm the following: 

I'm a computer consultant. On or about September 2012, Roy Den Hollander hired me to create a website 
titled "Men's Rights Law". Mr. Den Hollander provided me with the files to be included and I created the site on 
my computer using Dreamweaver. In this case, Mr. Den Hollander instructed me to put access codes on the site so 
that once uploaded to the host, the general public would not be able to view it without the codes. 

I attached the access codes and uploaded the site to Mr. Den Hollander’s account at the hosting company 
Enamestation on or about September 2012. After the site was uploaded, the general public could not view it. To 
my knowledge, only Mr. Den Hollander and I have ever had the codes. Since the site was uploaded, I was never 
instructed by Mr. Den Hollander to remove the codes nor did I on my own decide to remove the codes and then 
proceeded to do so. 

I, James-Michel Marqua, swear that the above is true and correct. 

In accordance with Article 80 of the Fundamentals of the Legislation of the Russian Federation on the 
Notariate, attesting the authenticity of a signature the notaiy shall not certify the facts set forth in a 
document but only confirm that the signature is made by a certain person. 

Oktyabrsky settlement of Lyuberetsky district of Moscow region, the twentieth of February two 
thousand and eighteen. 


Declarant _ James-Michel Marqua _ /si gnature/ 

The Russian Federation 

Oktyabrsky settlement of Lyuberetsky district of Moscow region 
The twentieth of February two thousand and eighteen 

I, Chumankova Marina Viktorovna, die notary of the notarial district Lyuberetsky district of Moscow region, 
certify that the signature is genuine of citizen James-Michel Marqua. 

It is made in my presence. 

His identity has been established. 

Registered under Ne 50/349-n/50-2018-l-1499. 

Stamp duty collected (as per tariff): 100 rubles 00 kopecks 

Paid for the provision of legal and technical services: 900 rubles 00 kopecks 


signature 


Y.S. Chumankova 


'/ 
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Seal: *Notary Chumankova Marina Viktorovna*TRN 502700005964* 

*Oktyabrsky Settlement of Lyuberetsky district of Moscow region* 


ITepeeodHm 






occHHCKaw tPe/iepaixHH 




IIocejioK OKTflOpbCKHH JIio6epeiiKoro paiiona Mockobckoh oOjiacTH. 

/fBaauaroro 4>enpajifl pe tuchhh BOceMHa;maroro roaa. 

51, tfyMaHKOBa MapHHa BmcropoBHa, HOTapHyc HOTapnajibHoro oKpyra JIioOepemcHH pafloH 
MocKOBCKoft oGjiacTH, cBHfleTeuBCTByio no/uiHHHOCTt noOTHCH nepeBOjjHHKa BapcersH Bap^aHym 
Pa3MHKOBHW. 

Jo^nHCb cflenaHa b mocm npHcyrcTBHH. 

ioctb noanHcaBmero aoKyMeHT ycTaHOBJieHa. 



3aperHCTpHpoBaHO b peecTpe: N° 50/349-h/50-201 8-1 - / fo j? 


B3WCKaHO roc, 
YnjiaHeHosa oKasaroie' 

\X ' 



nouuiHHw (no Tapn^y): 100 py6. 00 Kon. 
npaBOBoro h TexHimecKoro xapaicrepa: 100 py6. 00 xon. 


M.B. MyMaHKOBa 



* 






♦ 



♦ 


r.ero tobuto. 





i 
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APOSTILLE 

(Convention de la Haye du 5 octobre 1961) 

1. CipaHa: PoccHHCKaa Oeaepaurmi 
HaCTOflmHH Ot^HIJHaJTbHblH flOKyMeHT 

2. 6bm noAnHcaH _ WyManKoeou M.B. 


3. BbiCTynaiomHM b KanecTBe 

4. CKpenjieH neHaTbio/niTaMnoM 


nomapuyca 


Homapuyca JIwdepetfKozo uomapuanbuozo OKpyza 
Mockobckou oOnacmu 


5, b ropofle 


(H33BaHHe ynpejfmeHHfl) 

YAOCTOBEPEHO 
Mocks e 6. 


22.02.2018 z. 

(jtaxa) 


7. Thomuhum A.C., ucmcuibHUKOM omdcsia ynpaenenuH Mumocma 

Poccuu no Mockobckou odnacmu 

(H33BaHHe ynocxoBepstomero opraHa) 

8. 3a N° 50/2JJ, 

9. nenaTb/mTaMri 10. 



HacxoautHff anocxtuib 
AOKyMeHT, h, b Haoirew; 

.lOKyMeHT. Anocmnb He 
BbinymeH./ This Apostille on! 
who has signed the public documei 


[ u flOJDKHOCTb jnma, nojtnHcaBinero 
jih luxaMna, KoropbiMH CKpenneH otot 
yMenra, b othouichhh KOToporo 6 mji 
> theauUienticity of the signature and the capacity of the person 
priate, the identity of the seal or stamp which the 


public document bears. This Apostille does not certify the content of the document for which it was 

issued. 
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ripoiuHTO. h^K penneHO r^pSpBOH nenaTbio 

jihct (a) 

ajibHHK OT^ejia 
CTB^TOCTHItHH 

ckoh oOjiacra 
A.C. Tiomhh 
2018 r. 



ynpaBJieHHs 
Pocchhckoh (Dexte 
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Exhibit B 




Case l:16-cv-09800-VSB Document 47-1 Filed 03/08/18 Page 11 of 30 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


x 


Plaintiff, 


-against- Docket No. 16-cv-9800 (VSB) 

(ECF) 

Katherine M. Bolger, 

Matthew L. Schafer, and 
Jane Doe(s), 

Defendants. 

-x 

Plaintiffs Affirmation Concerning Certain Issues Raised at the Oral Argument Hearing on 
Defendants’ Motion to Dismiss under Fed. R. Civ. P. 12(b)(6) and in Response to Judge 

Broderick’s Order 

Roy Den Hollander, an attorney duly admitted to practice law in this Court and the State 
of New York affirms the following under penalties of perjury: 

1. I am the plaintiff in the above captioned action and representing myself. 

2. On or about September 2012,1 hired computer consultant James-Michel Marqua to create 
a website for me with the titled “Men’s Rights Law.” 

3. The Men’s Rights Law site was created on his computer using the program 
“Dreamweaver.” 

4. On September 26, 2012,1 purchased the domain name “MensRightsLaw.net” from 
Enamestation and rented space on Enamestation’s computer to house the site for Men’s 
Rights Law. 

5. I instructed Mr. Marqua to upload the site for Men’s Rights Law to Enamestation’s 
computer but to keep it private so that the public would not be able to view the site. 
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6. When Mr. Marqua uploaded the Men’s Rights Law site on or about September 2012, he 
kept it private and prevented the public from viewing it with access codes—a username 
and a password were required to view the site. 

7. To my knowledge, the only persons to have the username and password were Mr. 

Marqua and I. 

8. The Men’s Rights Law site, protected by the access codes, evolved into what is 
commonly called today an iCloud or a computer remote-server. A place to keep business 
and personal data. 

9. Having a computer remote-server was advantageous for me because it obviated the need 
to carry files to the law library at The Association of the Bar of the City of New York 
where I do most of my legal research and writing. 

10. From the inception of the Men’s Rights Law site, whenever I accessed it, I always needed 
to enter the codes for the username and password. At no time before January 12, 2015, 
was I able to view the site without entering the access codes. 

11. Then on January 12, 2015,1 saw that Defendant Bolger had filed her Affirmation in 
Opposition to my Motion for an Immediate Trial on Personal Jurisdiction in the N.Y. 
Supreme Court case Hollander v. Shepherd, et al 152656/2014 (N.Y. Sup. Ct. 2014). 

12. Bolger’s Affirmation included a document that existed on the Men’s Rights Law site and 
cited that it was obtained from it. (Def. Mem. Ex. K, Bolger Affrm. f 2, Ex. 1). 

13. The access codes that had disappeared, or more likely stripped, from the site making it 
public were immediately replaced that same day, January 12, 2015. 


2 
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14. Defendant Bolger says that on January 13, 2015, when she tried to access the Men’s 
Rights Law site, she was unable to because it required a username and password. (Def. 
Mem. Ex. S, Bolger Aff. 6). 

15. Shortly after January 12, 2015,1 contacted Enamestation’s Technical Support twice. 

Both times they told me that (1) they had no way of telling the URLs (Internet addresses) 
of computers that tried to access or did access the Men’s Rights Law site because they 
did not have access logs, which would have recorded the URLs; and (2) they did not keep 
records on whether websites renting space on there computer were open to the public or 
not. 

16. On February 17, 2018, in accordance with Your Honor’s instructions, 1 again contacted 
Enamestation’s Technical Support. 1 (Exhibit 1). Technical Support told me that they 
cannot determine from my account records whether the Men’s Right Law site has access 
codes or not. To do so, they would have to go onto the Internet and type in the Men’s 
Rights Law URL to see whether it was protected by access codes. 

17. Technical Support also told me that the services they offer are to rent space on their 
computer and make sure the computer is up and running. 

18. In addition. Technical Support said Enamestation does not keep logs of changes to the 
sites located on their computer. 

19. The above statements by Technical Support 15-17) apply to when I first rented space 
on their computer in September 2012 to the present. 


1 Enamestation has changed its name to “Domains Priced Right.” 


3 
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20. Technical Support also gave me instructions on how to access the documents they keep 
concerning a customer’s site. (Exhibit 2, Account Documents). 


Dated: New York, New York 
February 27, 2018 



4 
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Exhibit 1 
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M Gmail 


Roy Den Hollander <roy17den@gmail.com> 


Thanks for calling. Tell us how we did. 


Domains Priced Right <donotreply@secureserver.net> Sat, Feb 17, 2018 at 10:35 AM 

To: rdhhh@yahoo.com 


Thanks for your call. Tell us how we did. 

Domains Priced Right | 24/7 Support: (480) 624-2500 


We value your feedback 


Dear Domains Priced Right Customer, 

Thanks for contacting our Customer Support Department. 

Customer service is a top priority at Domains Priced Right, and we hope our team provided 
you the first-class service we’re known for. We'd love it if you clicked the link below to tell us 
how we did during your recent experience. 


Complete the survey 


Sincerely, 

Domains Priced Right Product Support Team 


If you do not wish to receive our non-promotional emails, please unsubscribe to non-promotional notices here, or mail us a written request to the 
attention of: Domains Priced Right Customer Contact Manager, 14455 N. Hayden Rd, Ste. 219, Scottsdale, AZ 85260. Please allow up to two 
weeks for the complete unsubscribe process to take place. NOTE: If you have multiple accounts with us, you must opt out of all of them so the 
mailings will be fully discontinued. 

Please do not reply to this email. Emails sent to this address will not be answered. 

Copyright © 2018 Domains Priced Right. All rights reserved. 


https://mail.google.com/mail/u/0/?ui=2&ik=a201b95344&jsver=9CtlOcfiVYQ.en.&view=pt&msg=161a467e8be06b67&search=inbox&siml=161a467e8b... 1/1 
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Technical Support: 

(480) 624-2500 

Thank you for your participation 

You've already taken this survey 

Continue to our site. 


Copyright © 1999-2017 Domains Priced Right All Rights Reserved. 


http://survey,secureserver.net/survey/getsurvey/359?regionsite=US&marketid=en-US&s=56013092&r=237289&repid=19362&e-1&prog_id-domainspr... 1/1 
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Exhibit 2 
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Receipt 

Date: Sep 26, 2012 2:04 PM 

Receipt #: 466595703 
Customer#: 56013092 


Bill To: 

Roy Den Hollander 
545 East 14 St. 

10D 

New York, NY 10009 
917 687 0652 


Payment Information: 

Roy Hollander 

MasterCard ######## 
Paid: $74.23 


Items 


.NET Domain Registration 
MENSRIGHTSLAW.NET 

Item Number: 250152 
Quantity: 1 
Term: 2 

List Price: $19.98 
Purchase Price: $19.98 
ICANN Fee: $0.36 
Discount: $0.00 
Subtotal: $20.34 
Tax: $0.00 
Total: $20.34 


Economy Web Hosting Linux 
mensrightslaw.net 
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Item Number: 42002 

Quantity: 1 
Term: 1 

List Price: $59.88 
Purchase Price: $53.89 
ICANN Fee: $0.00 
Discount: $0.00 
Subtotal: $53.89 
Tax: $0.00 
Total: $53.89 


Subtotal: $73.87 
Fees: $0.36 
Taxes: $0.00 

Total: $74.23 usd 


2/2 
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Receipt 

Date: Jan 9, 2013 11:53 AM 

Receipt #: 499904370 
Customer#: 56013092 


Bill To: 

Roy Den Hollander 
545 East 14 St. 

10D 

New York, NY 10009 
United States 
917 687 0652 


Payment Information: 

Roy Hollander 

MasterCard ######## 
Paid: $81.36 


Items 


.NET Domain Renewal 
MENSRIGHTSLAW.NET 

Item Number: 250169 
Quantity: 1 
Term: 8 

List Price: $79.92 
Purchase Price: $79.92 
ICANN Fee: $1.44 
Discount: $0.00 
Subtotal: $81.36 
Tax: $0.00 
Total: $81.36 


Subtotal: $79.92 
Fees: $1.44 
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Taxes: $0.00 

Total: $81.36 USD 


2/2 
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Receipt 

Date: Jan 9, 2013 11:57 AM 

Receipt #: 499904809 
Customer#: 56013092 


Bill To: 

Roy Den Hollander 
545 East 14 St. 

10D 

New York, NY 10009 
United States 
917 687 0652 


Payment Information: 

Roy Hollander 

MasterCard ######## 
Paid: $299.25 


Items 


Economy Hosting Windows Renewal 
mensrightslaw.net 

Item Number: 52106 
Quantity: 1 
Term: 5 

List Price: $299.40 
Purchase Price: $299.25 
ICANN Fee: $0.00 
Discount: $0.00 
Subtotal: $299.25 
Tax: $0.00 
Total: $299.25 


Subtotal: $299.25 
Fees: $0.00 
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Taxes: $0.00 

Total: $299.25 USD 


2/2 
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Receipt 

Date: Mar 10, 2015 4:32 PM 

Receipt #: 804015900 
Customer#: 56013092 


Bill To: 

Roy Den Hollander 

545 East 14 St. 

10D 

New York, NY 10009 
United States 
+1.9176870652 


Payment Information: 

Roy Hollander 

MasterCard MffMftftfi 
Paid: $167.76 


Items 


Economy Hosting Windows Renewal 

mensrightslaw.net 

Item Number: 52103 
Quantity: 1 
Term: 2 

List Price: $167.76 
Purchase Price: $167.76 
ICANN Fee: $0.00 
Discount: $0.00 
Subtotal: $167.76 
Tax: $0.00 
Total: $167.76 


Subtotal: $167.76 


1/2 
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Fees: $0.00 
Taxes: $0.00 

Total: $167.76 USD 


2/2 
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Exhibit C 
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Memorandum on infringement by reproducing copyrighted expressions 

Issue: 

When copyrighted material that is registered with the U.S. Copyright Office is 
reproduced without more, is that an infringement? 

Analysis 

Copyright infringement under 17 U.S.C. § 501(a) states that “[ajnyone who violates any 

of the exclusive rights of the copyright owner as provided by sections 106 through 122 or of the 

author as provided in section 106A(a) ... is an infringer of the copyright or right of the author . . 
» i 

17 U.S.C. § 106 states: “Subject to sections 107 through 122, the owner of copyright 
under this title has the exclusive rights to do and to authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or 
other transfer of ownership, or by rental, lease, or lending; ....”“ 

The statute defines “copies” as “material objects, other than phonorecords, in which a work is 
fixed by any method now kn own or later developed, and from which the work can be perceived, 
reproduced, or otherwise communicated, either directly or with the aid of a machine or device.” 
17 U.S.C. § 101 (definition of copies). 

“[T]he reproduction right granted by Section 106(1) constitutes only one of the bundle of 
rights accorded to a copyright owner.” Melville Niinmer, Nimmer on Copyright § 8.02(A). 
“[T]he reproduction right is the exclusive right to embody, and to prevent others from 

1 § 106A deals with visual art. §§ 107-122 are the limitations on the exclusive rights. 

The rights of §§ (4)-(6) are not implicated in this case. 
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embodying, the copyrighted work (or sound recording) in a new material object (or 
phonorecord).” Capitol Records, LLC v. ReDigi Inc., 934 F. Supp. 2d 640, 649 (S.D.N.Y. 2013) 
(citing Nimmer on Copyright § 8.02) (website operator infringed record company’s reproduction 
and distribution rights). According to the House and Senate reports on the Copyright Act of 
1976: 

[T]he right “to reproduce the copyrighted work in copies or phonorecords” means 
the right to produce a material object in which the work is duplicated, transcribed, 
imitated, or simulated in a fixed form from which it can be “perceived, 
reproduced, or otherwise communicated, either directly or with the aid of a 
machine or device.” 

H.R.Rep. No. 94-1476, at 61 (1976), 1976 U.S.C.C.A.N. at 5675; S.Rep. No. 94-473, at 58 
(1975) (cited in Capitol Records at 649). “It is only the reproduction of such material objects 
that is encompassed in the reproduction right.” Nimmer on Copyright § 8.02(A). So in order to 
infringe the reproduction right, a defendant would have to embody the plaintiffs work in a 
“material object,” Capitol Records at 649 (citing Nimmer on Copyright § 8.02), that is more than 
transitory, Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121, 127 (2d Cir. 2008), 
cert denied, 557 U.S. 946 (2009). “To embody” means to make concrete by expression in 
perceptible form. Webster’s Third New International Dictionary, Merriam-Webster, Inc. (1993). 

A person who makes copies of a work infringes the copyright owner’s reproduction right, 
17 U.S.C. § 106(1), even if she does not violate § 106(3) by distributing those copies by sale or 
other disposition. Alcatel USA, Inc. v. DGI Techs., Inc., 166 F.3d 772, 787 n.54 (5th Cir. 1999). 
“[Cjopyright infringement occurs whenever an unauthorized copy ... is made, even if it is used 
[] solely for the private purposes of the reproducer,” Nimmer on Copyright § 8.02(C) (citing Walt 
Disney Prods, v. Filmation Assocs., 628 F. Supp. 871, 876 (C.D. Cal. 1986) (the fact that the 
infringing reproduction may never be published or may be prepared only for the use of 
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defendant, does not block infringement)). “Similarly, a printer who reproduces copies without 
then selling them is nonetheless an infringer.” Nimmer on Copyright § 8.02(C) (citing H.R.Rep. 
No. 94-1476, at 61 (1976), 1976 U.S.C.C.A.N. at 5675). “[Reproduction standing alone 
constitutes a prima facie violation of the copyright owner’s rights.” Nimmer on Copyright § 
8.02(C). 

Further, the Notes of Committee on the Judiciary, House Report No. 94-1476, Rights of 
Reproduction, Adaptation, and Publication, cited in 17 U.S.C.A. § 106 under the Historical and 
Statutory Notes state that “[infringement takes place when any one of the rights is violated [§ 
106 (l)-(3)]: where, for example, a printer reproduces copies without selling them or a retailer 
sells copies without having anything to do with their reproduction.” 

In conclusion, under the Copyright Act of 1976, whatever copyrighted and registered 
materials of Den Hollander’s that Defendants reproduced from his iCloud raise the issue of 
infringement just because they reproduced them even though they never put them to any use. 
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WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


March 8, 2018 Joseph L. Francoeur 

212.915.5638 (direct) 
212.490.3038 (fax) 
Joseph.francoeur@wilsonelser.com 


Via ECF 

Hon. Vernon Broderick 
United States District Judge 
United States District Court 
Southern District of New York 
40 Foley Square 
New York, NY 10007 


RE: Roy Den Hollander v. Katherine M. Bolger, et al. 

Index No. : l:16-cv-9800 
Our File No. : 16664.00002 


Dear Judge Broderick: 

We write in accordance with Your Order dated February 26, 2018, wherein you directed 
the parties to file their joint letter on or before March 9, 2018, updating you as to the status of 
forensic testing as well as Plaintiffs decision concerning whether he intends to file a Second 
Amended Complaint. In response the Plaintiff has drafted a letter with exhibits, and has asked 
that we “send it along to the Court with your part of the Joint Fetter.” We attach Plaintiffs letter 
and exhibits their entirety to this letter. 

At oral argument, your Honor made it clear to Plaintiff that the Court would only 
entertain an amended complaint if certain specific proof was provided, namely “documentation 
from the company that shows that you basically had this storage and that it was something that 
was not accessible to the public” or to have an expert conduct a “forensic analysis” of his 
computer. Feb. 16 Tr. 60:3-5; id. 61:2-3 (“I will give you two weeks to contact the forensic 
entity as well as your Internet service provider that you were using at the time that supported .net 
website that defendants have indicated they obtained the document from.”). 

Plaintiff failed to provide either documentation from his internet service provider or 
engage a forensic expert to examine his computer. In fact, Plaintiff confirms in his letter to the 
Court that he contacted his ISP, which informed him “that they cannot determine from [his] 
account records whether the Men’s Right Faw site has access codes or not.” See Plaintiffs 
Fetter ( J[ 16. Plaintiff also never contacted a forensic expert. Instead, he merely submits an 
affidavit from a Russian “computer consultant” that when the website was established in 2012, it 
had access codes on it. See Pi’s Fetter. Setting aside the fact that this “consultant” apparently 
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never conducted any analysis on Plaintiffs computer, nowhere in that affidavit does the 
“consultant” purport to allege that he ever viewed the website after building it or that it remained 
private after he built it. And it certainly does not establish that the website was protected by 
“access codes” on the day it was visited Defendants. Nor could it. As set forth in the Bolger and 
Schaefer Affidavits that Plaintiff attached to his complaint, the website was public. See Dkt. No. 
34, Aff. of Bolger at ‘ft 2-4; Aff. of Schafer at ( J[ 2-5, Exhibit 2 (cache version of website showing 
a button permitting individuals to donate to Plaintiff, a disclaimer that the website was attorney 
advertising, and a link on the Columbia Business School website). 

In short, Plaintiff did not produce the documentation this Court requested. The spirit of 
Your Honor’s Order clearly required a documentary showing that the website was locked on the 
date in question as a pre-condition of granting leave to amend. Based upon the Plaintiffs failure 
to do provide the required documentary showing, his request to submit a second amended 
complaint should be denied. 

In any event, amendment should not be permitted as any proposed complaint would be 
futile as any proposed complaint fails to state a claim for the reasons set forth below. Where, as 
here, amendment of the pleading is futile, leave to amend should not be granted. “Leave to 
amend may be denied as futile where the claim or defense proposed to be added has 'no colorable 
merit.'” Oliver v. Demarinis & Co., 90 Civ. 7950 (SS), 1993 U.S. Dist. LEXIS 1033, 1993 WL 
33421 at *2 (S.D.N.Y. 1993) (internal citations omitted); see also Journal Publ'g Co. v. Am. 
Home Assur. Co., Ill L. Supp. 632, 635 (S.D.N.Y. 1991) (Leisure, J.); Prudential Ins. Co. v. 
BMC Indus., Inc., supra, 655 L. Supp. 710, 711 (S.D.N.Y. 1987) (“Although leave to amend 
should be freely given, ‘it is inappropriate to grant leave when the amendment would not survive 
a motion to dismiss.’”). “Leave to amend a complaint should be freely granted when justice so 
requires, but is proper to deny leave to replead where there is no merit in the proposed 
amendments or amendment would be futile.” Grullon v. Reid, 1999 US Dist LEXIS 9407, at 
*33-34 (S.D.N.Y. 1999). 

Lirst, the action is barred by collateral estoppel, which “bars the relitigation of an issue 
that was raised, litigated, and actually decided by a judgment in a prior proceeding, regardless of 
whether the two suits are based on the same cause of action.” M.J. Woods, Inc. v. Conopco, Inc., 
Ill L. Supp. 2d 576, 580 (S.D.N.Y. 2003). The issue of hacking and unlawful duplication have 
been fully litigated before the New York State court, which found that they had “no basis,” and 
thus cannot be relitigated here. Polur v. Raffe, 912 L.2d 52, 55 (2d Cir. 1990) (decision on a 
sanctions motion estops religiation of same in federal court). 

Defendants note the Court’s concern at oral argument that the underlying action was 
dismissed on personal jurisdiction grounds and thus collateral estoppel may not apply. 
Defendants respectfully submit that the Court’s concern is unnecessary. As an initial matter 
while the underlying action may have been dismissed for lack of personal jurisdiction over the 
Shepherd defendants in the state case, the state court had jurisdiction over Mr. Den Hollander, 
Mrs. Bolger, and Mr. Schafer, all members of the Bar of the State of New York, to consider a 
sanctions motion concerning those individuals and separately ruled on the motion. See Judiciary 
Law § 90(2) (“The supreme court shall have power and control over attorneys and counsellors- 
at-law and all persons practicing or assuming to practice law.”); see also In the Matter of Wong, 
275 A.D.2d 1, 5 (1st Dept. 2000) (“The principle that attorneys are subject in the first instance to 
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the power and control of the courts is also firmly embedded in New York jurisprudence . . . .”). 
Thus, the state court had jurisdiction to decide—and did decide—precisely the same issues 
before this Court as between the lawyers here. 

Moreover, even if there had been a dismissal on jurisdiction grounds, it would not bar 
estoppel here because that fact, while relevant to the question of whether res judicata applies, is 
not relevant to the application of collateral estoppel. See, e.g., Taylor v. N.Y.C. Transit Auth., 
309 F. Supp. 785 (E.D.N.Y. 1970) (“While res judicata , in its primary sense, does not serve as a 
bar [where underlying decision was “not on the merits and d[id] not create a judgment”], this 
Court is bound under the doctrine of collateral estoppel to accept as true any material facts 
necessarily found by the state courts.”), aff’d on relevant grounds, 433 F.2d 665, 668 (2d Cir. 
1970). 


The Plaintiff made and lost these claims against Defendant in New York state court. He 
should, therefore, be estopped from making them again here. 

Next, Plaintiffs proposed claims will fail because he cannot plausibly allege them such 
sufficient to satisfy the standard articulated in Ashcroft v. Iqbal and Bell Atl. Corp. v. Twombly. 
As this Court knows, “a complaint ‘must contain sufficient factual matter, accepted as true, to 
state a claim to relief that is plausible on its face.’” Kim v. Kimrn, No. 16-2944 (2d Cir. Feb. 27, 
2018) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 570 (2007) (internal quotation marks omitted))). This Court has already found 
Plaintiffs bare allegations that his website was, at one time password protected, insufficient to 
sustain a claim as to Defendants alleged unauthorized access at a later date. Feb 16. Tr. 15:12- 
14 (“The Court: . . . There was no indication from your service provider that at the time of the 
complaint you actually had a website that was password protected or anything of that nature.” 
(emphasis added)); see also id. 39:24-25 (“The Court: . . . everything has to line up. By that I 
mean the computers, the timing and the malware at the time.”). The new affidavits do nothing to 
remedy this deficiency. Thus, it is unclear what new factual matter Plaintiff proposes to add to 
his second amended complaint to make his claim plausible. Moreover, while Defendants 
recognize that Plaintiff is proceeding pro se, they nevertheless emphasize that because Plaintiff is 
an attorney, he “cannot claim the special consideration which the courts customarily grant 
to pro se parties.” Pietrangelo v. Alvas Corp., 686 F.3d 62,63 (2d Cir. 2012) (citation and 
marks omitted). Thus, the amended complaint would fail. 

Third, Plaintiffs repleaded CFAA claim would remain subject to dismissal for the same 
reasons it was previously subject to dismissal. First, exhibits attached to the Amended 
Complaint and other judicially noticeable documents establish that Den Hollander's website was 
publicly available. Accessing a publicly available website cannot form the basis of a CFAA 
claim. See, e.g.. Orbit One Commc’ns, Inc. v. Numerex Corp., 692 F. Supp. 2d 373, 385 
(S.D.N.Y. 2010). Second, Plaintiff cannot show the requisite $5,000 in damages. 18 U.S.C. § 
1030(g); id. § 1030(c)(4)(A)(i)(I); see also Tyco Inti (US) Inc. v. Does, No. 01 
CIV.3856(RCC)(DF), 2003 WL 23374767, at *3-4 (S.D.N.Y. 2003) (investigating nature of 
alleged hack and identity of hacker not compensable losses under the CFAA). 

Finally, Plaintiff also fails to state a copyright claim. First, the Second Circuit has already 
dismissed a copyright lawsuit brought by this very same Plaintiff for the very same kind of 
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alleged infringement here. See Hollander v. Steinberg, 419 F. App’x 44, 46-48 (2d Cir. 2011) 
(use of copyrighted materials in litigation is not actionable); see also On Davis v. The Gap, Inc., 
246 F.3d 152, 172 (2d Cir. 2001) (trivial copying does not carry legal consequences). Second, as 
Your Honor noted at oral argument, the registration presented to the Court was for a different 
website. Feb. 16 Tr. 20:7-8; BWP Media USA, Inc. v. Gossip Cop Media, LLC, 87 F. Supp. 3d 
499, 504 (S.D.N.Y. 2015). Plaintiff, therefore, has no registration for the allegedly infringed 
work— i.e., his website at www.Mensrightslaw.net—and his claim must be dismissed. See U.S. 
Copyright No. TXuOOl856032. 

For all these reasons (and others Defendants reserve the right to raise in their motion to 
dismiss), Defendants respectfully request that the Court deny Plaintiffs leave to file an amended 
complaint. Consistent with this Court’s admonition, Defendants also request that the Court grant 
them both costs associated with the copyright infringement claim and permission to apply for 
Rule 11 Sanctions against Plaintiff. 

In the event Plaintiff is permitted to file a Second Amended Complaint, the parties have 
agreed to the following briefing schedule: thirty (30) days from filing for Defendants to file a 
motion to dismiss; thirty (30) days from the filing of the motion for Plaintiff to oppose; and ten 
(10) days from the filing of Plaintiff s opposition for Defendants to reply. 


Respectfully submitted, 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


/s/ Joseph L. Francoeur 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

----—.—----x 

Roy Den Hollander, Docket No. 16-cv-9800 

(VSB) (ECF) 


-against- 


Plaintiff, 

SECOND AMENDED 
COMPLAINT 


Katherine M. Bolger, and Jury Trial Requested 

Matthew L. Schafer, 


Defendants. 

..—........ x 

Plaintiff Roy Den Hollander (“Den Hollander”), an attorney admitted to this Court and 
representing himself, alleges for his Second Amended Complaint (‘SAC”) herein as follows: 

INTRODUCTION 

1. This case arises from the actions of attorneys Katherine M. Bolger (“Bolger”) and 
Matthew L. Schafer (“Schafer”) that constitute the intentional deprivation of and interference 
with Den Hollander’s rights under the Computer Fraud and Abuse Act of 1986, 18 U.S.C. §§ 
1030(a)(2)(C), 1030(e)(ll), 1030(g) and the Copyright Act of 1976, 17 U.S.C. §§ 106(1) & (3), 
501(a). 

2. On or about September 2012, Den Hollander hired a computer consultant to set up 
a private remote-server with the URF (Internet address) of “MensRightsFaw.net.” (Ex. A, Den 
Hollander Affirmation ff 2, 5-8, 10, 13). The host was “Enamestation,” which has since 
changed its name to “Domains Priced Right.” The host computer was and is located in 
Scottsdale, Arizona. Since the inception of the Men’s Rights Eaw remote-server, electronic 
communications were sent to it and received from it over the Internet and mainly at the 
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computers of The Association of the Bar of the City of New York and Den Hollander’s home 
computer in Stuyvesant Town, New York, N.Y. 

3. Den Hollander subsequently used the private Men’s Rights Law remote-server as 
an iCloud to store materials from his law practice, business consulting (Ex. B, Doing Business as 
Certificate), and personal data, which included attorney work product documents, attorney-client 
privileged communications, financial information, security codes, writings, ideas, contacts, 
photos, music, videos, emails, etc. 

4. In 2012, professors and academics in America, Australia, Canada, Netherlands, 
Sweden and the United Kingdom had established a study group, which included a representative 
of the University of South Australia, to create and lecture in the first ever male studies graduate 
program to be offered anywhere in the world. It would have been analogous to the first women 
studies program offered at Cornell University in 1969. 

5. The aim of the eight courses in the male studies program was to equip allied 
health, human service, education and industry professionals with knowledge and skills to work 
and to engage more effectively with males, and to improve health, psychological, educational 
and social outcomes for males. 

6. Professor Miles Groth of Wagner College in Staten Island approached Den 
Hollander to create and teach a section in one of the program’s courses on “Males and the Law.” 
(Ex. C, Groth email, May 14, 2012). Den Hollander created the section based on an historical 
analysis of the laws in America and the United Kingdom from the Industrial Revolution to the 
present on how those laws discriminated against men and women. Den Hollander would have 
been paid for teaching the course. 

7. After a year and a half of work and on the eve of registration for the courses, a 
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reporter for the Rupert Murdoch owned Internet and print Australian newspaper The Advertiser- 
Sunday Mail Messenger published a series of articles disparaging the creators and lecturers as 
“misogynists,” “anti-women,” hateful and “prejudice against women,” “anti-feminists,” 
“pseudoscientific fraudsters,” “Hannibal Lecter” types, linked to “extreme men’s rights 
organisations,” and “ring-ins” (which means gangsters). The Advertiser 1 articles reached over 
seven million readers around the world. The University immediately canceled six of the courses 
including the one in which Den Hollander was to teach a section. 

8. On March 24, 2014, Den Hollander filed suit in the New York County Supreme 
Court, Hollander v. Shepherd, The Advertiser, et al., 152656/2014 (hereafter the “Murdoch 
Case”), against the Murdoch owned newspaper, its reporter and another newspaper and its 
reporter, which also accused the lecturers of being hardline anti-feminist extremists. The case 
alleged all four defendants liable for injurious falsehoods and tortious interference with a 
prospective economic advantage of Den Hollander’s law practice and business consultancy. The 
Murdoch reporter was also alleged to have committed libel against Den Hollander. Bolger and 
Schafer represented all the defendants. 

9. The initial issue in the Murdoch Case was whether the New York Supreme Court 
had personal jurisdiction over the defendants. Den Hollander made a standing motion for a trial 
on personal jurisdiction. Bolger’s opposition to that motion included as an exhibit a document 
Bolger affirmed to be a “Media Release” (Def. First Mem. Ex. K, Bolger Affirmation ( J[ 2) that 
had been duplicated from Den Hollander’s remote-server, MensRightsLaw.net (“iCloud”) nine 
months after the case had started. According to Bolger’s attorney, Joseph Francoeur, she “used 
the defined term ‘Media Release’ in subsequent citations to the document[].” (Def. First Mem. 

1 Murdoch’s News Corp, headquartered in New York City, is the sole owner of News Corp Australia that owns the 
company which operates The Advertiser . 
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at 6). So Bolger’s short hand references to “Release,” according to her own attorney, meant 
“Media Release.” 

10. “A press release, news release, media release, press statement or video release is a 
written or recorded communication directed at members of the news media for the purpose of 
announcing something ostensibly newsworthy. . . . [P]ress releases can be anywhere from 300 to 
800 words.” Wikipedia. Not the 6,000 words of the “Responses to Media” document. 

11. On January 23, 2015, Den Hollander filed a Notice of Motion for Withdrawal of 
the “Media Release” document, which had been inappropriately obtained because the iCloud had 
been set up with access codes to prevent the public from viewing it (Ex. D, Computer Consultant 
Aff.). The Notice of Motion demanded “that attorney Bolger and Defendants turn over to 
Plaintiff all paper and digital copies of Exhibit 1 [“Responses to Media,” which was the title of 
the document,] and any other material obtained in the same manner that they are in possession or 
control of. . . .” (Def. First Mem. Ex. P at 1). Neither Bolger nor the defendants in the Murdoch 
case agreed or refused to do so. The New York Supreme Court denied the motion. (Def. First 
Mem. Ex. V). 

12. Since the iCloud had access codes, on information and belief, Bolger and Schafer 
or one of their agents broke into the iCloud and stripped the access codes in order to obtain the 
“Responses to Media” document and to make a screenshot. Proof of such, however, requires 
discovery since the information is peculiarly within Bolger and Schafer’s knowledge, was 
recorded by their Internet Service Provider (“ISP”), and would be indicated in other materials 
they duplicated in digital, print or handwritten form from the iCloud. 2 


2 The First Amended Complaint also alleged illegally hacking into Den Hollander’s home computer, but the papers 
submitted thus far and the two hour oral argument have narrowed the issue to hacking into his iCloud. Therefore, 
the allegation of breaking into his home computer is withdrawn. 
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13. Bolger and Schafer’s ISP tracks everything they do online because every click 
creates a browsing history that in the regular course of ISP business is sold to marketers. Their 
ISP logs will show when Bolger and Schafer first became aware of Den Hollander’s iCloud and 
attempted to access it. The logs will show how many times they contacted it, when and for how 
long. If their initial contact was before they stated in their affidavits, that infers they were unable 
to access it; otherwise, they would have duplicate materials then. If their initial contact was on 
the date they swore to, the records pertaining to that contact will indicate whether they were able 
to access the iCloud by the time they spent viewing it. If they were unable to access the iCloud 
when they first learned about, that means they or one of their agents subsequently broke into it; 
otherwise, how would they have gained access? 

14. The plausibility standard “does not prevent a plaintiff from pleading facts alleged 
upon information and belief where the facts are peculiarly within the possession and control of 
the defendant... or where the belief is based on factual information that makes the inference of 
culpability plausible,” Arista Records LLC v. Doe , 604 F.3d 110, 120 (2d Cir. 2010) (internal 
citations omitted), especially before any discovery has taken place, see DiVittorio v. Equidyne 
Extractive Indus., Inc., 822 F.2d 1242, 1247-1248 (2d Cir. 1987). 

15. Bolger and Schafer admit to accessing Den Hollander’s iCloud over a period of 
two weeks, December 30, 2014, to January 12, 2015. When that is coupled with the sheer 
volume of exhibits taken from the Internet that Bolger filed in the Murdoch Case to disparage 
Den Hollander as “politically incorrect” and “anti-feminist,” it reveals a strategy to litigate by 
personal destruction in an era when careers are destroyed based on such accusations. As such, 
once inside the iCloud, it inferentially follows that Bolger and Schafer did what any investigating 
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attorney who litigates by ad hominem attacks would do—they duplicated more materials, 
including copyrighted-registered works. 

16. The only available sources for specific information on what was duplicated from 
the iCloud before the complaint in this action was filed on December 20, 2016, are the ISP used 
to access the iCloud, the files of the law firm where the defendants were working at the time 
(Levine Sullivan Koch & Schulz, LLP (“LSKS”)), Bolger, Schafer and another associate at the 
LSKS. 

17. Prior to bringing the current action, on or about September 29, 2016, (Ex. E, 
Sullivan email), Den Hollander had a telephone conversation concerning a different case with 
Thomas Byrne Sullivan, an associate at LSKS who at the time was working for Bolger, a partner 
in the firm. After discussing matters of the other case, Den Hollander raised the Murdoch case 
and Bolger accessing his iCloud. Den Hollander, in sum and substance, said he wanted to work 
out the return of all the materials duplicated from his iCloud. Mr. Sullivan, in sum and 
substance, said he was familiar with that aspect of the case but declined to say what had been 
duplicated. 

18. The New York Court of Appeals denied Den Hollander leave to appeal the 
Murdoch Case on November 22, 2016. (Ex. F). Den Hollander filed this action on December 
20, 2016. 

19. Bolger and Schafer not only duplicated the “Responses to Media,” which is not 
registered with the copyright office, but a section of Den Hollander’s iCloud that contains 
identical or substantially similar copyrighted-registered expressions that they call a screenshot 
(Def. Mem. Ex. T, Schafer Aff. Ex. 1), which was duplicated without Den Hollander’s 
authorization. 
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20. Accordingly, Den Hollander brings this action against Bolger and Schafer for (a) 
violating the Computer Fraud and Abuse Act of 1986 (“CFAA”), 18 U.S.C. § 1030(a)(2)(C), by 
intentionally accessing without his authorization a computer connected to the Internet and used 
in his law practice and consulting business, obtaining information there from, and causing loss to 
his law and consulting business; and (b) infringing Den Hollander’s copyrighted-registered work 
embodied in the screenshot under the Copyright Act of 1976, 17 U.S.C. § 501(a). 

21. Den Hollander requests the following relief: (a) Bolger and Schafer to turn over 
to Den Hollander all paper, digital and handwritten duplicates of the “Responses to Media,” 
screenshot and any other material duplicated from Den Hollander’s iCloud that they are in 
possession or control of; (b) Bolger and Schafer identify all the persons, including legal entities, 
involved in duplicating materials from Den Hollander’s iCloud; (c) Bolger and Schafer be 
prohibited from publicizing any materials they duplicated from Den Hollander’s iCloud; (d) 
Bolger and Schafer inform Den Hollander of all other persons whom to their knowledge have 
duplicates of any data from Den Hollander’s iCloud; (e) Bolger and Schafer provide information 
on all materials duplicated from Den Hollander’s iCloud that were distributed as that term is 
used in 17 U.S.C. § 106(3) and to whom; (f) an order awarding statutory fees under 17 U.S.C. § 
504(c)(1) and fees for willful infringement under 17 U.S.C. § 504(c)(2); (g) $9,325 under the 
CFAA, 18 U.S. Code § 1030(g); and (g) for such other relief as this Court deems just. 

JURISDICTION AND VENUE 

22. This Court has subject matter jurisdiction because this action rests on federal 
questions under the Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030 et seq. and the 
Copyright Act of 1976, 17 U.S.C. § 101 et seq. 
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23. This Court has personal jurisdiction over each defendant under Fed. R. Civ. P. 
4(k)(l)(A) because each defendant is subject to personal jurisdiction in the New York State 
courts and has minimum contacts with the State; or under Fed. R. Civ. P. 4(k)(2), because each 
defendant has minimum contacts with the United States; 

24. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b), because all of the 
defendants are located or reside in this district and because a substantial part of the events that 
gave rise to the claims against each defendant occurred and are occurring in this forum. 

THE PARTIES 

25. Roy Den Hollander is a former associate at Cravath, Swaine & Moore, a graduate 
with honors from Columbia University’s Graduate School of Business and a member of the 
honor societies Order of the Coif and Beta Gamma Sigma. 

26. Previously, Den Hollander was 

a. a volunteer on the Robert F. Kennedy Presidential Campaign at Colorado 
University; 

b. a card-carrying member and active in Students for a Democratic Society in 
Boston; 

c. a volunteer in the Black Panthers’ used clothing drive in Boston; 

d. Chairman of the Riverside Democratic Club’s McGovern and Bella Abzug 
Campaigns on the Upper Westside—McGovern won the area 4 to 1; 

e. New Democratic Coalition delegate for the Riverside Democratic Club; 

f. Union Delegate for Local 1199 at Columbia University where he led a successful 
strike against Columbia for better wages; 

g. Co-founder of the Impeach Nixon Campaign at Columbia University; 
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h. a legislative aide to Harlem State Senator Sidney von Luther; 

i. a volunteer assistant to former Congressman Allard K. Lowenstein on re-opening 
the Robert F. Kennedy assassination case; 

j. a researcher at Channel 5 Metromedia TV News on a Medicaid fraud story, the 
Nassau County Republican Party’s leader demanding one percent salary 
kickbacks from County employees, and other investigative stories reported by 
Gabe Pressman and Steve Bauman; 

k. an undercover researcher for Joe Conason when he wrote the Running Scare 
Column in the Village Voice. Den Hollander provide information on the corrupt 
campaign and subsequent election of a New York County Surrogate Judge who 
was backed by Roy Cohn, the Gambino and Mangano crime families; 

l. writer and political producer for Channel 7 Eyewitness News; and 

m. an intern for Chief Judge Jack B. Weinstein for a semester while in law school. 

27. Currently Den Hollander is a semi-retired attorney and business consultant 
residing in Manhattan who generally brings cases advocating for the equal treatment of men. 

28. At the time of the actions alleged in this SAC, Bolger was a partner in the firm of 
LSKS and Schafer was an associate in the same law firm working with Bolger on the Murdoch 
Case. 

29. At the time of the alleged actions, Bolger was not a fresh-minted law school 
graduate. As her attorney wrote “Ms. Bolger is an accomplished litigator and a partner at LSKS, 
in addition to an adjunct faculty member at Fordham Law. She has been recognized by 
Chambers & Partners as a leading media lawyer nationwide and by Best Lawyers as one of the 
preeminent media lawyers in New York.” (Def. First Mem. at 4). “LSKS is widely recognized 
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as one of the best First Amendment law firms in the country, and primarily represents journalists 
and news organizations in defending lawsuits brought based on their news reporting.” (Def. First 
Mem. at 4). 

FACTUAL ALLEGATIONS 

30. In the law of evidence, the process of reasoning by which facts sought to be 
established are deduced as a logical consequence from other facts are called inferences. Black’s 
Law Dictionary. Such are deductions or conclusions with which reason and common sense lead 
the trier of fact to draw. Id. 

I. The Murdoch Case in the New York Supreme Court, No. 152656/2014 

31. Den Hollander filed the complaint on March 24, 2014. Den Hollander consented 
to two extensions of time for Bolger to respond. 

32. On August 29, 2014, Bolger submitted a motion to dismiss for lack of personal 
jurisdiction, failure to state a claim and a defense based on documentary evidence. Bolger’s 
motion contained 424 pages of exhibits of which some were not searchable as required by the 
N.Y. Supreme Court. Her exhibits included 63 pages of social media with viewer comments and 
commercial advertisements plus 290 pages from unrelated cases, including those of Den 
Hollander’s men’s rights advocacy. 

33. Den Hollander filed an amended complaint on October 7, 2014. On October 27, 
2014, Bolger submitted a second motion to dismiss on the same grounds with exhibits now 
totaling 496 pages of which 98 pages were non-searchable. These exhibits included 86 pages of 
social media with viewer comments and commercial advertisements plus 277 pages from 
unrelated cases, including those of Den Hollander’s men’s rights advocacy. 
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34. Throughout her second motion to dismiss, Bolger employed the modern-day mud- 
slinging tactic of repeatedly—at least 15 times—calling Den Hollander “anti-feminist” and 
depicting him as such without even bothering to define the term. (Hollander v. Shepherd, 
152656/2014, Bolger Second Mem. Law at 1, 2, 3, 20, 21, 25, Dkt. 44). Bolger actually said that 
“quibbling over what ‘feminist’ means is . . . irrelevant.” (Id. at 21 n.ll). Den Hollander, 
however, has always relied, as evinced in media interviews, on the following definition, or a 
similar one, for “feminist”: according to Women Against Feminism, the term has come to mean 
“vilification of men, support for female privilege, and a demeaning view of women as victims 
rather than free agents.” 
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35. So why did Bolger use an undefined term? Because in this day and age it carries 
the imputation that the man labeled as “anti-feminist” is “anti-female,” evil, out to enslave 
women and should have his reputation and thereby his career destroyed. If he commits suicide— 
so much the better, and there are plenty of those stories that have never been reported. The term 
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“anti-feminist” is used to condemn in order to distract from the merits and to intimidate any man 
it is leveled against into surrendering his rights. 

36. Simply put, Bolger’s litigation strategy followed the admonition of Vladimir 
Ilyich Lenin, “We must vilify and incite hatred against those with which we disagree.” 

37. Even if Den Hollander is a miscreant as Bolger essentially alleged in the Murdoch 
Case, the 1927 U.S. Supreme Court decision in Buck v. Bell , 274 U.S. 200, has been thoroughly 
discredited in the courts. That decision was consistent with the belief system of “negative 
eugenics,” which was a movement to improve the human race by eliminating “defectives.” So if 
in the eyes of Bolger’s philosophy, Den Hollander is a defective, due process still entitles him 
and his rights to protection under the law. 

38. In addition to disparaging Den Hollander as a defective, Bolger relied on a 
doctored article for an exhibit in the Murdoch case that eliminated a material section of the 
original article which was in issue. 

39. Bolger affirmed under penalty of perjury—three times—that the article by the 
second reporter defendant was a “true and correct copy” when in fact it was doctored ; that is, a 
forgery that had deleted a crucial part of the original article. The part deleted was material to 
two of the causes of action on the issue of common-law malice. (Ex. G, the original article, Ex. 
H, the doctored article submitted by Bolger three times). (.Hollander v. Shepherd , 152656/2014, 
Bolger’s August 29, 2014, Affirmation Ex. 5A, Dkt. 9; Bolger’s October 27, 2014, Affirmation 
Ex. 5A, Dkt. 46; Bolger’s January 12, 2015, Affirmation in Opposition to Plaintiffs Motion for 
an Immediate Trial Ex. 5A, Dkt. 71). 

40. The doctored exhibits submitted by Bolger deleted a chart prominently displayed 
as part of the original article that was published online. The chart was evidence of common-law 


12 



Case l:16-cv-09800-VSB Document 48 Filed 03/09/18 Page 13 of 39 


malice by McNeilage when she wrote her article. Common-law malice was a material element 
of injurious falsehoods and tortious interference in the Murdoch case. By deleting the chart, 
Bolger eliminated evidence of common-law malice, which assisted her in arguing that the only 
cause of action was libel. The forgeries apparently aided the lower court into ignoring personal 
jurisdiction under CPLR 302(a)(3)(i) & (ii) for the injurious falsehoods and tortious interference 
causes of action. 

41. On November 14, 2014, oral argument took place before Justice Milton A. 
Tingling, Jr. on Bolger’s second motion to dismiss. Bolger, argued that her Murdoch and other 
clients did not have sufficient contacts with New York State for the Court to have personal 
jurisdiction. Justice Tingling responded that is a “fact question.” Den Hollander requested that 
he be allowed to make a standing motion for a trial on personal jurisdiction, which Justice 
Tingling allowed and instructed both sides to submit papers. 

42. On January 12, 2015, Bolger submitted her papers in opposition to a trial on 
personal jurisdiction that included the “Responses to Media” document, which she swore was a 
“Media Release,” and Schafer’s screenshot, both of which, according to Bolger and Schafer, 
were taken from Den Hollander’s iCloud at the URL “MensRightsLaw.net.” (Def. First Mem. 
Ex. S, Bolger Aff. 5, and Ex. T, Schafer Aff.'][ 3). 

43. While Bolger and Schafer did not physically grab both documents and run away 
with them, their duplication is still considered theft. Under N.Y. Penal Code § 156.30, the “theft 
of data through unauthorized duplication is a crime peculiar to the electronic medium. Unlike a 
traditional larceny—the wrongful taking and withholding of property—valued and valuable data 
can be taken quickly by electronic duplication without depriving the rightful owner of the data.” 
William C. Donnino, McKinney Practice Commentary under § 156.00. 
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44. Den Hollander submitted a reply on January 20, 2015, to the personal jurisdiction 
issue. It included documents showing that Bloomberg L.P. listed the Chairman for The 
Advertiser as having a corporate address of 1211 Avenue of the Americas, New York, N.Y.; the 
sole owner of The Advertiser was identified as part of News Corp, which was headquartered in 
New York City; The Advertiser had a partnership with Digital First Media of New York City to 
provide advertising and marketing solutions for its websites; The Advertiser solicited New York 
subscribers via their websites, sold their online newspapers and other products and services to 
New Yorkers; many of 20,000 members of the Australian Community of New York subscribed 
to The Advertiser ; and research for The Advertiser articles included a number of contacts with 
two New Yorkers who were among the creators and lecturers for the males studies program. 

45. Den Hollander also requested an Order to Show Cause in the State Court, which 
was denied by Justice Peter H. Moulton, but the Justice granted permission for Den Hollander to 
make a motion by notice, which he did. (Def. First Mem. Ex. O). Justice Moulton had 
succeeded Justice Tingling on the case. 

46. On January 23, 2015, Den Hollander made a motion by notice to withdraw the 
“Responses to Media” document alleging that Bolger or her clients broke into his iCloud, which 
was kept private by access codes, or his home computer, which was connected to the Internet but 
had a firewall, and duplicated the document and other materials without Den Hollander’s 
authorization. Bolger admits that she and Schafer “browsed” the “website [iCloud] exactly as 
they would have browsed any website.” (Def. First Mem. Ex. S, Bolger Aff. ( J[ 3; Ex. T, Schafer 
Aff. ( J[ 3). The obvious questions are what were they browsing for, did they find it and did they 
duplicate it other than the “Responses to Media” and the screenshot—only they know, but they 
refuse to say. 
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47. In effect, their refusal to admit or deny that they duplicated other materials denies 
Den Hollander knowledge of what property of his was taken by duplication without his consent 
and is being kept secret by Bolger and Schafer in order to win the dismissal of certain issues in 
this case as not meeting the plausibility standard on a Rule 12(b)(6) motion. 

48. In the Murdoch Case, on February 3, 2015, Bolger submitted her opposition to the 
motion to withdraw the “Responses to Media” document. She relied almost exclusively in her 
Preliminary Statement on sections from the purloined “Responses to Media” to continue her 
litigation tactic of personal disparagement. (Def. First Mem. Ex. R at 1). She also relied almost 
exclusively on the document in oral argument before the acting Justice Jennifer G. Schecter on 
May 27, 2015, to whom the case had been again transferred. Bolger used the document to 
disparage Den Hollander for privately exercising his freedom of speech in a manner 
unacceptable to Bolger’s belief system of “political correctness/feminism.” 

49. Others would disagree with such a tactic to win a case. “Recognizing the 
occasional tyrannies of governing majorities, [the Founding Fathers] amended the Constitution 
so that free speech . . . should be guaranteed.” Whitney v. Cal., 274 U.S. 357, 376 (1927) 
(Brandies, J. concurring), overruled in part by Brandenburg v. Ohio, 395 U.S. 444 (1969). 

50. Justice Schecter, the third justice to be assigned the case, denied Den Hollander’s 
motion in a two sentence Order: “Denied. There is no basis for granting the relief sought. This 
constitutes the Decision and Order of the Court.” (Def. First Mem. Ex. V). 

51. Justice Schecter then dismissed the entire action for lack of personal jurisdiction 
stating the following in her Decision, Order and Judgment (Def. First Mem. Ex. W, January 11, 
2015): 

“Defendants move to dismiss for lack of personal jurisdiction.” (Order at 2). 
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“There is no jurisdiction over Defendants in New York. The contacts here are not as 
significant as the few cases finding long-arm jurisdiction when defamation was asserted.” 
(Order at 6). 

“Courts moreover, have repeatedly held that placement of defamatory content on the 
internet and making it generally accessible to members of the public does not constitute 
transaction of business in New York even when it is likely the material will be read by 
New Yorkers . . . .” (Order at 8). 

52. Den Hollander appealed the Order to the Appellate Division First Department, but 
the Appellate Division on a motion from Bolger required Den Hollander to print not only the 496 
pages of exhibits submitted by Bolger in the Supreme Court for the appendix, but an additional 
131 pages for a total of 627 pages—all of which he could not afford. 

53. Bolger filed her own appendix of 627 pages, but her brief in the Appellate 
Division only cited to 226 pages of her appendix. Of those 226 pages, 117 were already 
included in Den Hollander’s appendix. Further, if Bolger’s citations to a website in which she 
included 53 pages of mainly viewer comments are reduced to the five pages of the website 
proper that supported her assertion, then she only cited to 178 pages of which 117 were already 
included in Den Hollander’s appendix. In effect, Bolger only needed to file an appendix of 61 
pages. 

54. So despite E. P. Reynolds, Inc., v. Nager Electric Company, Inc., 17 N.Y.2d 51, 

55 (1966) (appendix system was adopted in New York after extended study indicated the need to 
reduce the cost of printing records on appeal), the First Department dismissed Den Hollander’s 
appeal and the Court of Appeals denied his leave to appeal. 

II. Den Hollander’s iCloud was private prior to Bolger, Schafer or their agents 
breaking into it. 

35. As inferred from the social media and Internet documents that Bolger submitted 
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as exhibits in her two motions to dismiss in the Murdoch Case, she, Schafer or one of their 
agents were surfing the Internet for any data that could be used to disparage Den Hollander in 
that case. 

55. Exhibits 9, 10, 13 of Bolger’s first affirmation for her first motion to dismiss has 
print or download dates of July 14, 2014, which infers she, Schafer or one of their agents began 
searching the Internet for information on Den Hollander on or before that date. (Hollander v. 
Shepherd, 152656/2014, Bolger’s Affirmation and Exhibits, August 29, 2014, Dkt. 9). When 
exactly they began their searches is unknown to Den Hollander. 

56. Exhibits 20-24 cited in Bolger’s second affirmation for her second motion to 
dismiss in the Murdoch case (Bolger’s Exhibits, October 27, 2014, Dkt. 46) have print or 
download dates of October 24, 2014. 

57. Bolger asserts she found the “Responses to Media” document by accessing Den 
Hollander’s iCloud on December 30, 2014, and on the same date Schafer says he “first located 
the website http://www.mensrightslaw.net on December 30, 2014 when [he] conducted several 
Google searches related to [the Murdoch Case]” where he found the “Responses to Media” 
document. (Def. First Mem. Ex. S, Bolger Aff. ( J[ ( J[ 2, 3, 5; Def. First Mem. Ex. T, Schafer Aff. ( ff| 
2, 3). 

58. Since Bolger, Schafer or one of their agents was searching the Internet from at 
least July 14, 2014, for information on Den Hollander, why did it take them over five months to 
find the “Responses to Media” document if the iCloud was open to the public all that time? 

59. The logical inference is that if Den Hollander’s iCloud was “open to the public” 
during that period of time, Bolger would have included the “Responses to Media” and screenshot 
in her first set of exhibits on August 29, 2014, or her second set of exhibits on October 27, 2014, 
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or in her reply on November 13, 2014, or in oral argument before Justice Tingling on November 
24, 2014—but she did not. 

60. On information and belief, Bolger, Schafer or one of their agents came across Den 
Hollander’s iCloud early on but saw that it was protected by access codes—they could not gain 
access. For example, a simple search at that time of “Roy Den Hollander Columbia Business 
School” brought up the Columbia Business School Alumni Club of New York that mentions Den 
Hollander’s connection with his iCloud’s URL (mensrightslaw.net) that stored the “Responses to 
Media” and the content of the screenshot. But that connection did not make Den Hollander’s 
iCloud public because when the link was clicked, a notice came up: “page not found.” What it 
did, however, was tell Bolger and Schafer that there was a URL, which they most assuredly 
clicked on and Googled but found the iCloud was code protected. 

61. Bolger even cites to the Columbia Business School Alumni Club of New York 
website at http://www.cbsacny.org/links.html as having a link to Den Hollander’s iCloud. (Def. 
First Mem. Ex. R, Bolger Mem. Opp. To Motion to Withdraw “Responses to Media” at 5). 
Bolger admits finding that link, but does not say what happened when she, Schafer or one of 
their agents clicked on the link, and, most assuredly, they did click on it. 

62. Nor does Bolger or Schafer say whether they printed or downloaded any 
documents from the Columbia Alumni Club site. If they had, such documents would show that 
by clicking on the Alumni Club link that Bolger cites would have brought up the notice “page 
not found” because the iCloud was not available to the public. Bolger and Schafer may have 
even printed or downloaded the “page not found” notice for future reference in their research, but 
only they know that. Such print or download would indicate the date and source. 
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63. If their attempts to access the iCloud through the Columbia Alumni Club site 
were before the date of December 30, 2014, stated in their sworn affidavits, and they have no 
documents from the iCloud at that earlier date, then it logically infers they were unsuccessful 
because the iCloud was private when they tried to access it through the Columbia Alumni Club 
link. 

64. At that earlier date, before December 30, 2014, they knew however of an iCloud 
that Den Hollander intentionally kept private, so logically, it must contain confidential and 
privileged information that may be useful in employing their litigation tactic of demonizing him 
to Justice Schecter in the Murdoch case. 

65. Even if Bolger or Schafer did not initially find the iCloud URL via Columbia, 
given their level of legal acuity as stated by their attorney Joseph Francoeur (Def. First Mem. at 
4) and the resources of one of their clients, a Murdoch company, the inference is they would 
have found it through some other search. 

66. Additionally, if Den Hollander’s iCloud was public, and he knew, which he did, 
that Bolger or others from her firm or clients were looking for anything to support Bolger’s 
strategy of disparaging Den Hollander in the Murdoch Case, why would Den Hollander keep it 
public? He won’t. 

67. On information and belief, leading up to the argument before Justice Tingling on 
November 24, 2014, Bolger probably figured she would win on personal jurisdiction. But that 
changed at oral argument when Justice Tingling did two things: 

a. In response to Bolger’s lead-off argument that the State Court did not have 
personal jurisdiction, the Justice said that Bolger was arguing a “fact issue.” That 
indicated there would at least be discovery on personal jurisdiction. 
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b. Then Justice Tingling permitted Den Hollander to make a standing motion 
requesting an “immediate trial” under N.Y. CPLR 3211(c) and 2218 on the issue of 
personal jurisdiction after Den Hollander argued that Bolger and the defendants would 
continue their misrepresentations on contacts with New York through any discovery 
methods, so a trial in which the Justice could observe the defendants’ demeanor and 
responses to cross examination was necessary. 

68. Allowing a standing motion to be made is within the discretion of a New York 
Justice, see Matter of Shanty Hollow Corp. v. Poladian, 23 A.D.2d 132 (3rd Dept. 1965), affd. 

17 N.Y.2d 536 (1966). Justice Tingling could just as well have denied Den Hollander’s request 
but did not—the tide in the battle began to turn in Den Hollander’s favor at that oral argument. 

69. On information and belief, Bolger and Schafer concluded that Den Hollander 
likely kept private personal, legal and business data on his iCloud; otherwise, why protect it with 
access codes. So she herself, or she arranged for Schafer or one of their agents to break into Den 
Hollander’s iCloud to see what they could find that would support Bolger’s allegations and 
campaign of obloquy against Den Hollander to prevent a trial on personal jurisdiction. 

70. Since the “Responses to Media” and screenshot only existed on Den Hollander’s 
home computer and iCloud and Bolger and Schafer admit accessing the iCloud, on information 
and belief, they targeted the URL and broke into the iCloud by using “brute force cracking.” 
“Brute force cracking” is a trial and error method used by application programs to decode 
encrypted data such as passwords or Data Encryption Standard keys through an exhaustive 
repetitive effort. Basically, a computer runs innumerable possible passwords at a website until 
the right one is found. 
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71. The European Union has a law that requires recording the Internet addresses (“IP 
addresses”) of every computer that accesses or tries to access a website, which is what the iCloud 
is. These are called access logs—the United States did not have such a law in 2014 and 2015, 
and Den Hollander’s host also did not have such logs. 

72. Since Bolger and Schafer knew the URL for Den Hollander’s iCloud, they could 
easily find which company was the host. 

73. Den Hollander’s host, Enamestation, could not detect the use of “brute force 
cracking,” so that method was perfect for breaking in without leaving a computer trace. The 
only trace was Bolger filing the “Responses to Media” document in the Murdoch case and 
Schafer’s screenshot. 

74. Once inside, Bolger, Schafer or one of their agents, on information and belief, 
stripped the access codes, thereby making the iCloud public. That would allow Bolger and her 
colleagues to print or download any of the data and claim it “was open to the public” without, of 
course, saying that they were responsible for making the iCloud public. 

75. Stripping the access codes on December 30, 2014, or earlier would have allowed 
Google’s “bots”—a software program that crawls over the Internet—to take a picture and store it 
in a “cache,” which Schafer includes in his affidavit as Exhibit 2. (Def. First Mem. Ex. T, 
Schafer Aff. Ex. 2). The Google-cache has a creation date of January 3, 2015. 

76. Tellingly, Bolger and Schafer did not obtain a Google-cache from before 
December 30, 2014, when they assert the iCloud was public. If the iCloud was public on that 
date, then there would have been Google-caches from before that date. 

77. Even if there are Google-caches before that date, it does not resolve the issue as to 
when they first discovered the iCloud’s URL and what happened then when they tried to access 
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it. Bolger and Schafer have been very adept in not admitting under oath when they first learned 
about the existence of Den Hollander’s iCloud. 

78. They have also avoided admitting when they started searching Google-caches to 
find information on Den Hollander, which they certainly were doing. For example, Bolger 
obtained a cache of the work “roydenhollander.com,” which by her sworn statement of October 
27, 2014, was “no longer operable.” (Hollander v. Shepherd , 152656/2014, Bolger Affirmation 
Supporting Second Motion to Dismiss in the Murdoch Case 'll 17 citing to Ex. 16, Dkt. 45 & 

46)). The logical inference is that they were also searching for Google-cache’s concerning the 
iCloud in issue in this case. 

79. The only Google-cache, however, they present is one made on January 3, 2015— 
five days after they claim to have first accessed Den Hollander’s iCloud. At the very top of the 
first page of the Google-cache it states, “It is a snapshot of the page as it appeared on Jan 3, 2015 
17:30:43 GMT.” (Def. First Mem. Ex. T, Schafer Aff. Ex. 2). So on January 3, 2015, the iCloud 
was public because Google-caches only take snapshots of sites viewable by the public, but 
Bolger and Schafer admit accessing the iCloud on December 30, 2014 (Def. First Mem. at 14, 

Ex. S, Bolger Aff. f\[ 2, 3, Ex. T, Schafer Aff. l J[ 2). 

80. Bolger and Schafer accessed the iCloud before any Google-cache was recorded, 
which logically infers it was private, so the only way in was by hacking. 

81. Bolger submitted the “Responses to Media” by wire to the electronic filing system 
of the N.Y. Supreme Court as Exhibit 1 in Bolger’s affirmation of January 12, 2015. (Def. First 
Mem. Ex. K., Bolger Affirmation ( | 2, Ex. 1). 

82. Den Hollander first realized his iCloud had been invaded when he saw on January 
12, 2015, Bolger’s filing that had been sent to him electronically by the N.Y. Supreme Court. 
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83. Bolger made the “Responses to Media” public by communicating it over the 
Internet on three separate occasions to the N.Y. Supreme Court website. ( Hollander v. 

Shepherd , 152656/2014, Bolger Exhibits: January 12, 2015, Dkt. 71, February 3, 2015, Dkt. 106 
and May 27, 2015, Dkt. 114). 

84. New York Rules of Professional Conduct 1.4(a)(l)(iii) requires attorneys to 
inform their clients of “material developments in the matter . . . and Rule 1.4(a)(3) requires an 
attorney to “keep the client reasonably informed about the status of the matter.” 

85. Bolger’s reliance on the “Responses to Media” in her Memorandum of Law in 
Opposition to an Immediate Trial on Personal Jurisdiction ( Hollander v. Shepherd, 152656/2014, 
Dkt. 69), where she cited to the document nine times in her 19 pages of arguments, logically 
infers that she communicated to her clients how she obtained the document along with the 
screenshot and provided her clients with duplicates of both. Such an unauthorized 
communication of the copyrighted-registered material embodied in the screenshot distinguishes 
this case from the case of Hollander v. Steinberg, 419 Fed. App’x 44 (2d Cir. 2011) that only 
dealt with the submission of copyrighted-registered works to a court. Additionally, the Steinberg 
case was decided by Summary Order, which in the Second circuit does not have precedential 
value. Local Rule 32.1.1, Disposition by Summary Order. They are limited to that case and that 
case alone. 

86. Of course, the overriding problem in all of this is that only Bolger, Schafer or 
their agents know what registered-copyrighted works they reproduced and distributed. If they 
reproduced and distributed registered materials that were not used in the Murdoch Case, then 
there is not even the glimmer of fair use that was found in the Summary Order Steinberg case. 
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87. The attached affidavit of the computer consultant who Den Hollander hired to set 
up the Men’s Rights Law site with the URL “Mensrighteslaw.net,” which is referred to as Den 
Hollander’s iCloud, shows that access codes were put on the site from its initiation that keep the 
iCloud private and prevented the public from viewing it. (Ex. D, and no Mr. Francoeur he is not 
Russian but French, James-Michel Marqua, whose business takes him around the world). To the 
computer consultant’s knowledge nobody but Den Hollander and he had those access codes. 

88. The attached affirmation of attorney Den Hollander states that he hired the 
computer consultant to set up the Men’s Rights Law site, iCloud, and instructed the consultant to 
keep the site private with access codes that prevented the public from viewing it, which the 
consultant did. (Ex. A ff 2, 3, 5-10). From the inception of the iCloud until January 12, 2015, 
whenever Den Hollander accessed it, a username and password was required. On January 12, 
2015, Bolger’s filings in the Murdoch case showed she had accessed the site. New codes were 
immediately instituted that same day. The site continues to be private and not viewable to the 
public. 

89. On a Rule 12(b)(6) motion to dismiss, inferences are drawn in favor of the 
complaint not the defendants’ motion to dismiss. Littlejohn v. City ofN.Y., 795 F.3d 297, 306, 
306 (2d Cir. 2015). So in the situation as here, the inference based on Den Hollander and his 
computer consultant’s sworn statements is that the iCloud was private when Bolger, Schafer or 
one of their agents first accessed it. 

90. Bolger and Schafer’s attorney Francoeur, however, assert that because the Bolger 
and Schafer affidavits were included as exhibits in the First Amended Complaint that means 
every assertion in them are presumed true. If allegations in a complaint are assumed false 
whenever they contradict a statement by defendants that is included in a complaint for the 
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purpose of providing the necessary notice under Rule 8(a)(2) and meeting the plausibility 
standard, then such would result in the dismissal of all complaints for fraud under Rule 9(b), 
defamation and injurious falsehood. Those causes of action require complaints to include the 
specific false statements that were made. If including them in a complaint makes them true 
under Rule 12(b)(6) or effectively contradict the complaint’s allegations of wrongdoing, then it 
will be impossible to ever satisfy the plausibility standard in those actions. 

91. Both Bolger and Schafer claim they lack skills for breaking into the iCloud (Def. 
First Mem. Ex. S, Bolger Aff. ( J[ 7; Ex. T, Schafer Aff. ( J[ 5), but the clients they represented not 
only have sufficient resources to engage those who do have the skills, the owner of The 
Advertiser , Murdock’s News Corp, had one of its British papers caught for repeatedly hacking 
computers. 

92. Both Bolger and Schafer claim they did not direct anyone to break into the 
iCloud, id., but they omit making the same claim about their clients at the time or the 
investigative resources of Murdock’s News Corp. 

93. Additionally, after Your Honor read the “Media Release,” which Den Hollander 
asserts is an attorney work product, the logical question is what man, not to mention lawyer, in 
this day and age of political correctness would ever post such a document on the Internet for 
public viewing—no man. 

94. Lastly, exactly when Bolger, Schafer or their agents first learned of the iCloud 
and began trying to access it would likely be revealed by their production of all the printed 
documents or downloads made in their attempts and success at gaining access. Both would 
reveal the date, time and Internet source that can be compared to their sworn affidavits on the 
issue of whether the iCloud was actually public when they first came across it in their searches. 
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III. Den Hollander’s response to the CFAA offense in order to assure the continuing 
existence and integrity of his iCloud and home computer data that was necessary for his 
law practice, business consultancy and personal life. 

95. When Den Hollander saw on January 12, 2015, that the “Responses to Media” 
document had been made public by Bolger on the New York WebCivil Supreme website, he 
immediately set out to determine whether the confidentiality of all the computer data that he as 
an attorney under the N.Y. Rules of Professional Conduct 1.6(a) and 1.9(c)(2) is required to 
maintain had been compromised and whether the data still existed or had been corrupted. 

96. Not only Den Hollander’s practice of law but his business consultancy and 
personal life depended on the data stored in the iCloud. It was crucial to determine whether any 
had been deleted, corrupted or altered before continuing with his law practice, business 
consultancy and the relatively smooth functioning of his personal life. All three depended on the 
availability of accurate information on the iCloud. 

97. Den Hollander’s investigation in January 2015 was not undertaken so as to bring 
the current action, which was filed in December 2016, but to secure the data necessary for his 
law practice, business consultancy and personal life. 

98. Den Hollander’s investigation involved: 

a. searching the existing filings in the Murdoch case and other cases he was 
involved in to determine if the “Responses to Media” document had come from 
the public filings in those cases, and 

b. determining whether the documents publicly existed somewhere on the Internet. 

c. Den Hollander was unable to find that the “Responses to Media” document was 
publicly available; therefore, he concluded it had come from either his iCloud or 
home computer. 


26 


Case l:16-cv-09800-VSB Document 48 Filed 03/09/18 Page 27 of 39 


99. Den Hollander then went through all the files and data in his iCloud and home 
computer to determine whether any had been deleted, modified or corrupted by comparing them 
to his backup disks. These actions were forensic investigations because that means to determine 
what information may have been deleted, corrupted or changed from a computer. Lasco Foods, 
Inc. v. Hall, 600 F.Supp.2d 1045 (E.D. Mo. 2009). 

100. Since Bolger was the person who submitted the non-public “Responses to Media” 
document in the Murdoch Case, Den Hollander then researched the possible means by which 
Bolger, Schafer or one of their agents could have broken into the iCloud or his home computer, 
and he contacted the host of his iCloud twice (Ex. A, Den Hollander Affirmation ( J[ 15). 

101. After concluding that Bolger, Schafer or one of their agents likely used “brute 
force cracking” on his iCloud, he researched methods to prevent such in the future. 

102. All this work by Den Hollander was necessary in order to resume the functioning 
of his law practice, business consultancy and his personal life. 

IV. The “Responses to Media” document was an attorney work product. 

103. Den Hollander alleges that the “Responses to Media” document was an attorney 
work product. The 17 pages, over 6,000 words, provided the legal and factual basis for the 
Murdoch Case at pp. 4-8, 11, 17 (Def. First Mem. Ex. K, Bolger Affirmation Ex. 1): 

a. it included the defamatory statements made by a Murdoch reporter that were part 
of the libel section, id. at 4-7; 

b. it summarized the Murdoch Case arguments on why the tenor of the articles was 
false, id. at 7; 

c. it recounted the Murdoch Case argument on malice, id. at 8; 
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d. it provided a legal argument on why freedom of speech is so important in 
education because the lack of such resulted in the Murdoch Case—“[tjeachers and 
students must always remain free to inquire, to study and to evaluate, to gain new 
maturity and understanding; otherwise our civilization will stagnate and die,” 
Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.), id. at 11; and 

e. it cited the elements for both the injurious falsehood and tortious interference 
actions brought in the Murdoch Case, id. at 17. 

104. The “Responses to Media” document also summarized the legal and fact issues in 
three other men’s rights cases brought by Den Hollander, including one in which he represented 
three other men besides himself, id. at pp. 12-13; provided examples of discrimination by the law 
based on sex from 1800 to the present, which would have been taught in the “Males and the 
Law” course, id. at pp. 14-17; and listed thoughts in the other pages for effecting a strategy by 
which to neutralize the influence of “political correctness” in the Murdoch Case by exposing the 
discrimination that men face in modern-day institutions. 

105. The “Responses to Media” document was prepared during the litigation of the 
Murdoch Case. 

106. The work product of an attorney includes material created by an attorney in his 
professional capacity with the use of his professional skills involving legal reasoning, legal 
research, analysis, conclusions, legal theory, and strategy for a case that may be reflected in 
memoranda expressing “mental impressions, personal beliefs, and countless other tangible and 
intangible ways,” Hickman v. Taylor , 329 U.S. 495, 511 (1947). 

107. New York has accepted the definition of work product set forth in Hickman in 
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determining the scope of subsection CPLR 3101(c). Babcock v. Jackson, 40 Misc.2d 757, 7609 
(N.Y. Sup. 1963). Documents within CPLR 3101(c) include mental impressions and personal 
beliefs held by an attorney relating to litigation. Charter One Bank, F.S.B. v. Midtown 
Rochester, L.L.C., 191 Misc. 2d 154, 159 (N.Y. Sup. Ct. 2002). Without the attorney work 
product protection, “[a]n attorney’s thoughts, heretofore inviolate, would not be his own. 
Hickman at 393-394. 

108. The content of the “Responses to Media” document was not provided to the 
media by Den Hollander in the Murdoch Case, but was provided to the public, and thereby the 
media, by Bolger. 

109. Bolger used the “Responses to Media” document in what was “simply an attempt, 
without purported necessity or justification, to [exploit] written statements, private memoranda 
and personal recollections prepared or formed by an adverse party’s counsel in the course of his 
legal duties. . . . Not even the most liberal of . . . theories can justify unwarranted inquiries into 
the files and the mental impressions of an attorney.” Hickman v. Taylor, 329 U.S. 495, 510. 

110. New York practice codes “absolutely prohibit the utilization of an attorney’s work 
product by his adversary . . . .” Gugliano v. Levi, 24 A.D.2d 591 (1965). Yet Bolger used it 
anyway to win the day in court. 

111. Since Den Hollander asserts the “Responses to Media” document was an attorney 
work product, it made no sense to register it with the Copyright Office. The purpose of N.Y. 
CPLR 3101(c) is to keep attorney work products confidential because of the sanctity of a 
lawyer’s mental impressions and strategic analyses. Registering such would destroy that 
confidentiality. 
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V. Den Hollander’s copyrighted expressions registered with the U.S. Copyright Office 
prior to Bolger and Schafer reproducing and distributing such. 

112. On January 9, 2013, well before the Murdoch case started in March 2014, Den 
Hollander obtain a certificate of registration from the U.S. Copyright Office for a revised version 
of the work “roydenhollander.com”—TXu001856032. (Ex. I, Certificate of Registration). 

113. Bolger obtained what she called a cache of that website, which by her sworn 
statement of October 27, 2014, was “no longer operable,” but she does not say when or from 
where she acquired it. (Hollander v. Shepherd , 152656/2014, N.Y. Sup. Ct., Bolger Affirmation 
Supporting Second Motion to Dismiss 17 citing to Ex. 16, Dkt. 45 and 46)). 

114. Bolger could have easily determined whether the work duplicated in that cache 
was copyrighted and registered by going online to the U.S. Copyright Office and searching Den 
Hollander’s name. By doing so would have revealed that the work was copyrighted and 
registered. A comparison to Schafer’s screenshot would have revealed that expressions 
contained in the screenshot were identical or substantially similar to the copyrighted-registered 
expressions in the cache. Such would have alerted Bolger that the screenshot expressions were 
also copyrighted and registered. 

115. On December 30, 2014, Schafer swears that he made the screenshot of Den 
Hollander’s iCloud. (Def. First Mem. Ex. T, Schafer Aff. ]{2, Ex. 1). Schafer’s screenshot 
duplicated without Den Hollander’s permission identical or substantially similar expressions 
from the homepage of www.roydenhollander.com that Den Hollander had previously 
copyrighted and registered with the Copyright Office as TXuOOl856032. (Ex. I, Certificate of 
Registration). The expressions from the copyrighted-registered work had been included as part 
of Den Hollander’s iCloud. 
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116. In order to show that Schafer’s screenshot reproduced expressions from 
TXuOOl856032, requires Den Hollander to obtain from the Copyright Office certified copies of 
the pertinent parts of the deposit made with the Office for that work. Den Hollander is presently 
waiting for a date from the Office on which his paralegal will be allowed to obtain the certified 
copies. The problem is that may not come for over a month, so Den Hollander requests that he 
be allowed to supplement this SAC with that evidence when his paralegal is permitted to obtain 
it. 

117. Den Hollander also alleges, on information and belief, that in addition to Bolger 
and Schafer’s unauthorized duplicating of parts of TXuOOl 856032, they also reproduced or had 
their agent reproduced without authorization other copyrighted-registered materials on Den 
Hollander’s iCloud. 

118. Neither TXuOOl856032 nor the iCloud explicitly give permission to Bolger or 
Schafer to reproduce or distribute the screenshot to the public or their clients or to do so with 
other copyrighted and registered materials on the iCloud. 

119. Bolger and Schafer are using their refusal to admit or deny all that they 
reproduced in order to help win a dismissal of the Copyright action under 17 U.S.C. § 411(a). 
Basically, Bolger and Schafer are arguing that the Court has to dismiss the Copyright Action 
because they will not tell the Court all of which they reproduced or distributed—they will not 
even deny that they reproduced or distributed other copyrighted-registered materials. Further, 
their keeping silent on the issue enables their attorney Francoeur to argue, “Defendants should be 
awarded attorney's fees and costs pursuant to 17 U.S.C. § 505 for being forced to bring the 
instant motion.” (Def. First Mem. at 17, 28). 
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VI. Penal codes violations and criminal complaints 

120. By breaking into the iCloud and duplicating the “Responses to Media” document 
along with making the screenshot, Bolger, Schafer or one of their agents violated the following 
New York State criminal statutes: 

a. Unauthorized use of a computer, N.Y. Penal Code § 156.05, knowingly accessing 
a computer without authorization, class A misdemeanor; and 

b. Computer trespass, N.Y. Penal Code § 156.10, knowingly accessing a computer 
without authorization and knowingly gaining access to computer material, class E 
felony. 

121. The premier treatise on Internet law recommends that when computer information 
is duplicated without authorization, law enforcement should be involved. Ian C. Ballon, E- 
Commerce and Internet Law at § 44.11 (2d ed. 2016). 

122. On December 12, 2016, and again on January 13, 2018, Den Hollander filed 
complaints with U.S. Attorney’s Civilian Crime Reports Unit. (Ex. J). The office does not 
provided status reports, and Den Hollander has not heard back from the Unit. 

123. On January 13, 2018, Den Hollander sent a letter to the Chief of the Investigations 
Division for Manhattan District Attorney (Ex. K) who had an ADA telephone him. The two 
discussed the matter, and decided to wait for this Court’s final decision. 

FIRST CLAIM FOR RELIEF 

(Computer Fraud and Abuse Act of 1986, 18 U.S.C. §§ 1030(a)(2)(C), 1030(e)(ll), 1030(g) 

124. Den Hollander repeats and realleges each and every allegation of paragraphs 1 
through 123 as if fully set forth herein. 
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125. This claim is brought under 18 U.S.C. § 1030(a)(2)(C), which provides that a 
violation occurs when someone “intentionally accesses a computer without authorization or 
exceeds authorized access, and thereby obtains . . . information from any protected computer . . . 

55 

126. Information will be obtained from a computer whenever a person using another 
computer contacts or communicates with a computer, such as a website. Ian C. Ballon, E- 
Commerce and Internet Law , 44.08(1). “Obtaining] information from a computer” has been 
described as “including] mere observation of the data. Actual aspiration . . . need not be proved 
in order to establish a violation. . . .” S.Rep. No. 99-432. at 6-7 (1986), reprinted at 1986 
U.S.C.C.A.N. 2479, 2484. 

127. Den Hollander requests “losses” he incurred as defined under 18 U.S.C. § 
1030(e)(ll) pursuant to the private right of action section 18 U.S.C. § 1030(g) that allows any 
person to maintain a civil action where there was a “loss to 1 or more persons during any 1-year 
period” in the amount of “at least $5,000 in value” as a result of the violation of § 1030(a)(2)(C). 

128. “Loss” is a term of art under CFAA 18 U.S.C. § 1030(e)(l 1) that “means any 
reasonable cost to any victim, including the cost of responding to an offense, conducting a 
damage assessment 

129. “Damages” is a term of art under CFAA 18 U.S.C. § 1030(e)(8) that “means any 
impairment to the integrity or availability of data, a program, a system, or information.” 
“Damages” focus on the actual harm caused to a machine, software or content, and includes 
deletion, destruction or corruption of electronic files. E-Commerce & Internet Law § 44.08(1). 

130. Den Hollander’s claim under CFAA is not brought for “damages” as defined 
under 18 U.S.C. § 1030(e)(8), nor is it brought under §§ 1030(a)(5)(A), 1030(a)(5)(B), 
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1030(a)(5)(C), 030(a)(7)(A), 1030(a)(7)(C), 1030(c)(4)(A)(i)(V), 1030(c)(4)(A)(i)(VI) all of 
which require “damages.” 

131. Bolger and Schafer assert that Den Hollander must prove “damage” by exploiting 
an in artfully drafted part of CFAA. (Def. First Mem. at 19). “Every court of appeals to address 
the point has concluded that when section 1030(g) refers to the factors set forth in the clauses 
under section 1030(a)(5)(B), it does not also require a plaintiff to establish a violation of section 
1030(a)(5)(A), even though the lead-in language in section 1030(a)(5)(B) refers to that 
subparagraph. . . . [T]o state a claim under section 1030(g) for violation of section 1030(a)(2) . . 

. a plaintiff is required to allege loss or damage, not both.” Motorola, Inc. v. Lemko Corp., 609 
F. Supp. 2d 760, 766-67 (N.D. Ill. 2009) (citing Fiber Sys. Int'l, Inc. v. Roehrs, 470 F.3d 1150, 
1157 & n.4 (5th Cir.2006); P.C. Yonkers, Inc. v. Celebrations The Party & Seasonal Superstore, 
LLC, 428 F.3d 504, 511-12 (3d Cir.2005); Theofel v. Farey-Jones, 359 F.3d 1066, 1078 n. 3 
(9th Cir.2004)). 

132. Bolger, Schafer or one of their agents intentionally accessed Den Hollander’s 
iCloud, which was a protected computer under CFAA because as alleged above at ( ][ 2, 
communications with and from it crossed state lines via the Internet. 

133. The requirement of 18 U.S.C. 1030(a)(2)(C) that a protected computer be used in 
or affecting interstate or foreign commerce will be met by contacting an Internet website because 
“the Internet is an instrumentality and channel of interstate commerce.” United States v. Trotter , 
478 F.3d 918, 921 (8th Cir.2007) (per curiam) (quoting United States v. MacEwan, 445 F.3d 
237, 245 (3d Cir.2006)). Additionally, the Supreme Court in Reno v. American Civil Liberties 
Union, 521 U.S. 844, 849 (1997), observed that “[t]he Internet is an international network of 
interconnected computers.” Since access to Den Hollander’s iCloud, providing one had the 
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access codes, was through the Internet, it was a protected computer under the CFAA, 18 U.S.C. § 
1030(e)(2)(B). 

134. The actions by Bolger, Schafer or one of their agents in accessing Den 
Hollander’s iCloud were conducted without Den Hollander’s authorization and were motivated 
by an intent to obtain information on Den Hollander to be used to disparage him in the Murdoch 
case and thereby increase their chances of victory. 

135. In order to access Den Hollander’s iCloud required them to use an illegal hacking 
technique. 

136. On gaining access to the iCloud, Bolger, Schafer or one of their agents duplicated 
the “Responses to Media” document and Schafer made a screenshot of the home page. 

137. Den Hollander responded to the unauthorized access of his iCloud to assure the 
security of the data necessary for his law practice, business consultancy and personal life by 
conducting an investigation as alleged above at ‘flf 96-99 that resulted in losses under 18 U.S.C. § 
1030(e)(ll). 

138. Even though the alleged CFAA offense was ultimately found not to have caused 
damage to the iCloud computer, data, data bases or interruption of storage service, Den 
Hollander’s costs amounted to 37.3 hours at $250 an hour for $9,325. 

139. Recoverable costs under CFAA 18 U.S.C. § 1030(e)(ll) apply to the hours spent 
analyzing, investigating, and responding to defendant’s actions, Facebook, Inc. v. Power 
Ventures, Inc., 844 F.3d 1058, 1066 (9th Cir. 2016); costs of investigation undertaken to 
determine how party gained access to its site, A.V. v. iParadigms, LLC, 562 F.3d 630, 645-646 
(4th Cir. 2009); the “loss” suffered by plaintiffs, which is not lessened simply because no 
damage occurred, E.F. Cultural Travel BV v. Explorica, Inc., 274 F.3d 577, 585 (1st Cir. 2001); 
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“recovery for losses sustained even if data or computers were not damaged,” 1st Rate Mortg. 
Corp. v. Vision Mortg. Servs. Corp., 2011 WL 666088, at *2 (E.D.Wis. Feb.15, 2011); costs 
reasonably incurred in responding to an alleged CFAA offense, even if the alleged offense 
ultimately is found to have caused no damage to the computer, data, data bases or interruption of 
service, Navistar, Inc. v. New Baltimore Garage, Inc., 2012 WF 4338816, at *8 (N.D. Ill. Sept. 
20, 2012); allegation of loss related to security assessments, Motorola, Inc. v. Lemko Corp., 609 
F.Supp.2d 760, 768 (N.D.I11. Feb.11, 2009); “the costs of responding to the offense” including 
“costs to investigate and take remedial steps,” Modis, Inc. v. Bardelli, 531 F.Supp.2d 314, 320 
(D.Conn.2008); the cost of investigating and identifying the CFAA offense, including many 
hours of valuable time away from day-to-day responsibilities, SuccessFactors, Inc. v. Softscape, 
Inc., 544 F.Supp.2d 975, 980-81 (N.D.Cal.2008); the time and resources spent to research and 
assess the unauthorized transmission of confidential and proprietary information, Dudick, ex rel. 
Susquehanna Precision, Inc. v. Vaccaro, 2007 WF 1847435, *5 (M.D. Pa.2007); loss sustained 
by plaintiffs “in investigating the potential harm to their computer system and Website is not 
lessened merely because fortuitously no physical harm was allegedly caused to the computer 
system or software,” Kaufman v. Nest Seekers, LLC, 2006 WF 2807177, *8 (S.D.N.Y.2006). 

SECOND CFAIM FOR REFIEF 
(The Copyright Act of 1976, 17 U.S.C. §§ 106 (1) & (3), 501(a)) 

140. Den Hollander repeats and realleges each and every allegation of paragraphs 1 
through 139 as if fully set forth herein. 

141. This claim arises under the copyright laws of the United States, more particularly 
17 U.S.C. §§ 106(1) & (3), 501(a). This Court has jurisdiction under 28 U.S.C. § 1338. 
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142. On January 9, 2013, a copyright registration pertaining to a revised version of the 
work “roydenhollander.com” was duly and legally issued to Den Hollander. Den Hollander is 
the sole owner of this work, TXuOOl 856032. 

143. A copy of the certificate of registration is attached to this SAC as Exhibit I. Den 
Hollander requests the Court take judicial notice of it pursuant to Federal Rules of Evidence, 
Rule 201 and Rule 1005. 

144. Schafer, in his capacity as an associate to Bolger in the Murdoch Case, infringed 
under 17 U.S.C. § 501(a) on the copyright of the above work on December 30, 2014, by 
reproducing without Den Hollander’s authorization in violation of his right under 17 U.S.C. § 
106(1) a screenshot from Den Hollander’s iCloud (Def. First Mem. Ex. T, Schafer Aff. ( J[ 2, Ex. 
1). The screenshot reproduced expressions that were identical or substantially similar to those 
contained in the homepage of the copyrighted-registered work TXuOOl 856032. 

145. In accordance with New York Rules of Professional Conduct 1.4(a)(l)(iii), 

1.4(a)(3) and on information and belief, Bolger had the screenshot with the identical copyrighted 
expressions or substantially similar expressions distributed to her clients without Den 
Hollander’s authorization in violation of his right under 17 U.S.C. § 106(3), which amounted to 
infringement under 17 U.S.C. § 501(a). 

146. During oral argument on defendants’ motion to dismiss under Rule 12(b)(6) on 
February 16, 2018, the issue arose as to allowing early discovery to determine whether a party 
had possession or control of certain copyrighted-registered materials. (Tr. p. 35 In. 1-9). In 
Twentieth Century Fox Film Corp. v. Mow Trading Corp., 749 F. Supp. 473, 475 (S.D.N.Y. 
1990), on the issue of copyright infringement of the characters on the Simpson show by a T-shirt 
manufacturer, Fox received expedited discovery for the production of documents for among 
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other reasons to determine the quantity of such infringing materials that were in the defendant’s 
possession, custody or control. The Court stated that such expedited discovery may also lead to 
“the discovery of additional infringing merchandise.” Id. 

147. Also raised at oral argument was whether infringement occurred by just 
reproducing copyrighted-registered works or that it had to be coupled with some use of the work. 
(Tr. p. 5 In. 24 through p. 6 In. 4; p. 34 In. 7-25). At Your Honor’s instructions, Den Hollander 
provided a memorandum of law concluding that reproduction alone without authorization of a 
copyrighted-registered work amounted to infringement. (Ex. L, Memorandum on Infringement). 
One cited authority consisted of the Notes of the Committee on the Judiciary, House Report No. 
94-1476, Rights of Reproduction, Adaptation, and Publication , cited in 17 U.S.C.A. § 106 under 
the Historical and Statutory Notes section. The Committee stated that “[infringement takes 
place when any one of the rights is violated [§ 106 (l)-(3)]: where, for example, a printer 
reproduces copies without selling them . . . .” 

148. Den Hollander requests that statutory damages be awarded under 17 U.S.C. 
504(c)(1) for Bolger and Schafer’s infringement of the screenshot in an amount of not less than 
$750 or more than $30,000 as the court considers just. 

149. In the Murdoch case, Bolger obtained what she called a cache of TXuOOl856032, 
which by her sworn statement of October 27, 2014, was “no longer operable.” ( Hollander v. 
Shepherd, 152656/2014, N.Y. Sup. Ct., Bolger Affirmation Supporting Second Motion to 
Dismiss 'll 17 citing to Ex. 16, Dkt. 45 and 46)). Bolger could have easily determined whether 
the work duplicated in that cache was copyrighted and registered by going online to the U.S. 
Copyright Office and searching Den Hollander’s name. Doing so would have revealed that the 
work was copyrighted and registered. A comparison of the cache to Schafer’s screenshot would 
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have revealed that expressions contained in the screenshot were identical or substantially similar 
to the copyrighted-registered expressions in the cache. Such would have alerted Bolger that the 
screenshot expressions were covered by the TXuOOl856032 copyright and registration. 

150. Since Bolger is an experienced and highly acclaimed media attorney, it is logical 
that she did just that, which means the reproduction and distribution of the screenshot was willful 
infringement that allows this Court to award damages up to a sum of not more than $150,000. 17 
U.S.C. § 504(c)(2). Den Hollander also requests such damages. 

151. Further, Den Hollander also requests reasonable attorney’s fees for the time he 
has spent on this action and the costs he has incurred. 

CONCLUSION 


152. Attorney Francoeur asserts this case is “harassing” litigation, but Den Hollander 
has a fundamental right to go to court against those who violate his rights that the law protects. 
The First Amendment guarantees access to the courts so as “to protect unpopular individuals . . 
and their ideas from suppression—at the hand of an intolerant society” McIntyre v. Ohio 
Elections Comm ’n, 514 U.S. 334, 357 (1995). 


Dated: March 8, 2018 
New York, N.Y. 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

March 8, 2018 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 


Dear Judge Broderick: 

In accordance with Your Honor’s Order of February 21, 2018,1 have submitted a Second 
Amended Complaint (“SAC”) that amends the First Amended Complaint on the issues permitted 
in the Order at 1: 

“With respect to Plaintiffs claims filed pursuant to the Computer Fraud and Abuse Act 

(“CFAA”), 18 U.S.C. § 1030(a)(2)(C), and the Copyright Act, 17 U.S.C. § 501(a), 

Plaintiffs claims are dismissed without prejudice, and I grant Plaintiff leave to amend the 

FAC as to these claims.” 

In my section of the joint letter that attorney Joseph Francoeur submitted today, I 
requested a briefing schedule that would allow me to obtain certified copies of a previously 
registered work the expressions of which were reproduced by defendants. Rather than delay 
these proceedings any longer, my SAC 'll 116 simply requests that when those certified copies are 
available from the Copyright Office, probably within four weeks, that I be allowed to use them to 
supplement the SAC. 

Mr. Francoeur and I have already agreed to a briefing schedule for his motion to dismiss 
of “30-30-10 from the date of filing” of the SAC. 

Just a few factual responses to Mr. Francoeur’s letter of March 8, 2018: 

1. My computer consultant is not Russian he is French. 1 I would think his name 
makes that obvious—James-Michel Marqua. My consultant’s business takes him around the 


1 If Mr. Francoeur wants employ the current trend of raising suspicion against anyone who was involved with 
Russians, then he should stick to the facts: I previously managed the Rroll Associates Office in Moscow and married 
a Russian woman whom I met while working there. 
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world. It just so happens that at the time of executing his affidavit he was in Russia. Mr. 

Marqua is my computer consultant; therefore, whenever complicated material such as videos 
were uploaded to my iCloud, he, having the access codes, handled it because I lacked the 
computer knowledge. His affidavit makes clear that the iCloud was a private website in response 
to the Court’s statement at Tr. p. 57 in. 5-9: 

THE COURT: Let me get back to this point because if the information comes back from 
that at the time your website was public, I would find it hard to — not only that it was 
public in a sense that that is the way it was created and it was a public accessible .net 
website. 

Since only Mr. Marqua and I had the access codes, as our sworn statements make clear, the 
public could not have legally accessed the iCloud. 

2. The forensic expert whose name I raised at oral argument to determine whether 
“malware” had occurred on my home computer is still unavailable. That, however, does not 
matter because Mr. Francoeur pointed out himself that the FAC did not allege malware. As 
much as I dislike to admit it—he was right, the FAC does not allege the malware of phishing. At 
Tr. p. 61 In. 19 to p. 62 in. 1: 

MR. FRANCOEUR: Your Honor, malware is not a claim. There is no malware claim. 
MR. HOLLANDER: I think phishing is in there. 

THE COURT: No. 

MR. FRANCOEUR: There is no claim. 

MR. HOLLANDER: Then it depends basically on the iCloud. 

THE COURT: Brute force hacking. 

Further, the SAC based on the papers submitted thus far and the two-hour oral argument 
concedes that the issues have narrowed to defendants accessing my iCloud. The allegation of 
hacking into my home computer is therefore not included in the SAC. The home computer only 
comes into play as part of the time I spent investigating how the “Responses to Media” got into 
the defendants hands. 

3. The lack of documentation from my host that the iCloud was private does not 
mean it was public because my host’s services do not record whether sites are private or public. 
At Tr. p. 60 In. 3-8: 

THE COURT: .... Either documentation from the company that shows that you 
basically had this storage and that it was something that was not accessible to the public. 

It may be that if you're correct that they are unable to tell you that, well, then see if you 
can get some documentation that reflects that. 

As my affirmation states at ( j[ ( j[16-20, my host’s technical support, which I contacted after the 
February 16, 2018, oral hearing, stated that they only rented space on a computer and were 
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unable to tell whether a site was private or public. Further, as requested, I obtained the 
documentation my host keeps on my account, which is Exhibit 2 of my part of the joint letter. 

Lastly, Mr. Francoeur is essentially arguing that I have not proved my allegations on a 
motion to dismiss that he says he intends to make. In NOW, Inc. v. Scheidler, 510 U.S. 249, 256 
(1994) and Hickman v. Taylor , 329 U.S. 495, 500-01 (1947), the U.S. Supreme Court held the 
Plaintiff must not be put to the test to prove his allegations at the pleading stage. 

Thank you for your consideration. 


Respectfully, 

s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97 @ gsb .columbia.edu 


Copy by ECF to Defendants’ attorney 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 
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WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


March 12, 2018 Joseph L. Francoeur 

212.915.5638 (direct) 
212.490.3038 (fax) 
Joseph.francoeurfSi.wilsonelser.com 


Via ECF 

Hon. Vernon Broderick 
United States District Judge 
United States District Court 
Southern District of New York 
40 Foley Square 
New York, NY 10007 

RE: Roy Den Hollander v. Katherine M. Bolger, et al. 

Index No. : l:16-cv-09800-VSB 
Our File No. : 16664.00002 


Dear Judge Broderick: 

We write in response to Plaintiffs Second Amended Complaint to ask for leave to file a 
Motion to Strike or, in the alternative, a telephone conference with the Court. As the Court made 
clear at oral argument on February 16, 2018 and in the Court’s subsequent Order, dated February 
26, 2018, Plaintiff was only granted leave to replead if he was able to produce very specific 
evidence concerning whether his website (which Plaintiff refers to as an “iCloud”) was 
accessible to the public when Defendants accessed it. In the letters submitted March 8, 2018, the 
Plaintiffs submission does not appear to satisfy the Court’s requirement. Thus, without a ruling 
from the Court on this issue, it does not appear that Plaintiff has yet been granted leave to 
replead. 

Furthermore, even if we are mistaken and Plaintiff has already been granted leave to 
replead, this leave was explicitly limited by Your Honor’s rulings to two issues: The Computer 
Fraud and Abuse Act (the “CFAA”) and copyright infringement. Plaintiffs Second Amended 
Complaint alleges a myriad of other issues, including violations of the New York Penal Code, 
violations of the rules of attorney conduct, and criminal complaints. These other claims are 
clearly not permitted. 

Finally, Plaintiffs vexatious intent in pursuing this matter is clearly evidenced by the 
Second Amended Complaint (“SAC”) itself. In the SAC, Plaintiff notes that on January 13, 

2018, one month before the parties appeared before Your Honor for oral argument on our Motion 
to Dismiss the First Amended Complaint, he contacted the Manhattan District Attorney 
requesting a criminal investigation of the Defendants arising from the same conduct at issue in 
this case. However Plaintiff concealed this from the Court and the Defendants, both at that time 
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and again in the letter response to Your Honor filed March 8, 2018. Plaintiff then incorporated 
this information into the SAC despite Your Honor’s strict limitation of the remaining issues. 
Plaintiff is simply attempting to harass Defendants. However, the Court’s order was intended to 
give Plaintiff an opportunity to demonstrate that he was not merely harassing Defendants. Your 
Honor stated: 


When you go and you have this analysis done, I am going to hear 
from defendants with regard to - because as they have indicated in 
their papers, they believe this lawsuit is pure harassment plain and 
simple. I am not opining on that one way or another, but I will say 
that if one were to look at this history of things, I understand the 
argument they are making. 

(Transcript of Oral Arg., p. 40, lines 14-20). Plaintiff is taking advantage of that order now by 
re-filing another baseless complaint - with a baseless criminal referral attached to further sully 
Defendants’ reputations. 

Defendants request leave to move to strike the portions of the Complaint that do not 
comply with the Court’s February 16, 2018 ruling on the record and subsequent February 26, 
2018 Order. In the alternative, Defendants request a conference via telephone with the Court to 
discuss these issues. As I am beginning a trial on March 15, 2018, we request that this 
conference occur in the morning of either on March 13 or March 14. Thank you for your time 
and consideration of this matter. 
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ROY DEN HOLLANDER 
Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917) 687-0652 
rdenhollander97 @ gsb .columbia.edu 


March 12, 2018 


Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 


Dear Judge Broderick: 

First , I filed the Second Amended Complaint (“SAC”) in accordance with Your Honor’s 
Order of February 21, 2018 on the issues permitted in the Order at 1: 

“With respect to Plaintiffs claims filed pursuant to the Computer Fraud and 

Abuse Act (“CFAA”), 18 U.S.C. § 1030(a)(2)(C), and the Copyright Act, 17 

U.S.C. § 501(a), Plaintiffs claims are dismissed without prejudice, and I grant 

Plaintiff leave to amend the FAC as to these claims.” 

Second , the SAC only presents a “ FIRST CFAIM FOR REFIEF ” at page 32 and a 
“ SECOND CFAIM FOR REFTFF ” at page 36. Also paragraph 1 of the SAC states those two 
claims are under CFAA 18 U.S.C. § 1030(a)(2)(C) and Copyright 17 U.S.C. § 501(a). I do not 
know how to make the claims for relief any clearer for attorney Francoeur to understand. A long 
time ago my mother taught me that “First” means one and “Second” means two. 

Third , the reference to the penal codes and the criminal complaints are in the “FACTUAF 
AFFEGATIONS ” section that begins at page 10—they are not claims for relief and not causes of 
action. In fact, since they deal with crimes, they cannot be brought as civil causes of action. 

They simply provide the Court with a full factual background to the case up to the time of the 
SAC filing—which is what an amended complaint is supposed to do. 

As the SAC states at *][ 123, an ADA from the District Attorney’s Office and I decided to 
wait until this Court’s decision in the matter. Francoeur does not mention that. 

Fourth , even Francoeur has said that there is no civil action under the N.Y. CPFR 3101(c) 
attorney work product statute—“violation of attorney work product claim is not a recognized 
cause of action in New York. Madden v. Creative Servs., Inc., 84 N.Y.2d 738 (N.Y. 1995).” 
(Francoeur Mem. Faw in Support Motion to Dismiss at 3). So it too is not a claim for relief. 
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At the oral hearing, Your Honor and I had a discussion over the meaning of attorney 
work, which is why I included my position in the SAC. If Your Honor wants to delete it as an 
irrelevant factual allegation, then that is fine with me. 

Fifth , as for the evidence I produced that was in the March 8 th joint letter, I addressed 
Francoeur’s accusation that it was not responsive in my March 8 th letter (Dkt. 49) that 
accompanied the SAC. It stated: 

The lack of documentation from my host that the iCloud was private does not 
mean it was public because my host’s services do not record whether sites are 
private or public. 

At Tr. p. 60 In. 3-8: “THE COURT: .... Either documentation from the 
company that shows that you basically had this storage and that it was something 
that was not accessible to the public. It may be that if you're correct that they are 
unable to tell you that, well, then see if you can get some documentation that 
reflects that.” 

As my affirmation states at ‘HI6-20 [Dkt. 47 Ex. 1], my host’s technical support, 
which I contacted after the February 16, 2018, oral hearing, stated that they only 
rented space on a computer and were unable to tell whether a site was private or 
public. Further, as requested, I obtained the documentation my host keeps on my 
account, which is Exhibit 2 of my part of the joint letter. 

Sixth , I believe it is time to put a stop to attorney Francoeur’s false accusations against 
me, and I request that the Court admonish him for it. Ever since his second written 
communication with the Court (Francoeur letter January 31, 2017, Dkt. 14) he has been 
disparaging me, trying to paint me as pure evil, and, frankly, harassing a senior citizen—me. 

Francoeur even resorted to a threatening letter addressed to me but not filed with the 
Court until I included it as “Exhibit D” to my opposition (Dkt. 36) to his motion to dismiss. In it 
he said, “We are writing to demand that you immediately withdraw you Letter Motion to the 
Court dated May 8, 2017 [which requested early discovery] .... If you fail to do so, we reserve 
the right to seek all appropriate relief from the Court.” What kind of a letter is that to send to 
another attorney? 

As for his accusations that I am harassing his clients rather than doing what I am 
supposed to do—use the judicial system to defend ones rights—how could I possibly harass 
them? As Francoeur wrote: 

Ms. Bolger is an accomplished litigator and a partner [now at Davis Wright 
Tremaine], in addition to an adjunct faculty member at Fordham Law. She has 
been recognized by Chambers & Partners as a leading media lawyer nationwide 
and by Best Lawyers as one of the preeminent media lawyers in New York. (Def. 

Mem. Law at 4, Dkt. 35). 
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I, however, am living off of social security and document review work, a 
septuagenarian and faced with all the usual problems of old age—not exactly a threat, 
especially as compared to Francoeur who clearly enjoys beating up on seniors. 

Finally , although Francoeur and I agreed that he would have 30 days after the 
filing of the SAC to submit his motion to dismiss, considering that he has a trial, I am 
willing to consent to an extension of time. 

Thank you for your consideration and time. 


Respectfully, 

s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97 @ gsb .columbia.edu 


Copy by ECF to Defendants’ attorney 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 
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ROY DEN HOLLANDER 
Attorney at Law 

545 East 14th Street, 10D Tel: (917) 687-0652 

New York, N.Y. 10009 rdenhollander97@gsb.columbia.edu 

March 13, 2018 

Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger el al. l:16-cv-09800 


Dear Judge Broderick: 

Just a late night addendum to my March 12, 2018, letter in opposition to attorney 
Francoeur’s latest letter motion and false accusations. 

With much venom, he again accuses me of “harassing” his clients because I contacted the 
Manhattan District Attorney’s office concerning the subject matter of this case. The premier 
treatise on Internet law would disagree with him. It recommends that when computer 
in formation is stolen, a party should consider not only traditional federal remedies but also law 
enforcement involvement. Ian C. Ballon, E-Commerce and Internet Law at § 44.11, (2d ed. 
2016). That’s what I did. 

As for his accusation of me concealing information from Your Honor—the Second 
Amended Complaint states that information clearly. Further, considering the questions asked at 
oral argument and the purpose of the joint letter, the Second Amended Complaint was the 
appropriate place to raise it. Basically, Francoeur is trying to have me figuratively drawn and 
quartered for following the advice of Ballon’s treatise and exercising my right to file a criminal 
complaint even though any action by the District Attorney is in a waiting mode on this Court’s 
final decision. 

Just a side point, Francoeur’s letter motion is in the form of a PDF but it is not searchable 
as I believe all ECF filings are supposed to be. 

Thank you for your time and consideration. 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 
Plaintiff and Attorney 
545 East 14 th Street, 10D 
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New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


Copy by ECF to Defendants’ attorney 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Roy Den Hollander, 


-against- 

Katherine M. Bolger, and 
Matthew L. Schafer, 


Docket No. 16-cv-9800 
(VSB) (ECF) 

Plaintiff, 

SECOND AMENDED 
COMPLAINT 


Jury Trial Requested 


Defendants. 

--_x 

Plaintiff Roy Den Hollander (“Den Hollander”), an attorney admitted to this Court and 
representing himself, alleges for his Second Amended Complaint (‘SAC”) herein as follows: 

INTRODUCTION 

1. This case arises from the actions of attorneys Katherine M. Bolger (“Bolger”) and 
Matthew L. Schafer (“Schafer”) that constitute the intentional deprivation of and interference 
with Den Hollander’s rights under the Computer Fraud and Abuse Act of 1986, 18 U.S.C. §§ 
1030(a)(2)(C), 1030(e)(ll), 1030(g) and the Copyright Act of 1976, 17 U.S.C. §§ 106(1) & (3), 
501(a). 

2. On or about September 2012, Den Hollander hired a computer consultant to set up 
a private remote-server with the URF (Internet address) of “MensRightsFaw.net.” (Ex. A, Den 
Hollander Affirmation ( J[ ( J[ 2, 5-8, 10, 13). The host was “Enamestation,” which has since 
changed its name to “Domains Priced Right.” The host computer was and is located in 
Scottsdale, Arizona. Since the inception of the Men’s Rights Eaw remote-server, electronic 
communications were sent to it and received from it over the Internet and mainly at the 





computers of The Association of the Bar of the City of New York and Den Hollander’s home 
computer in Stuyvesant Town, New York, N.Y. 

3. Den Hollander subsequently used the private Men’s Rights Law remote-server as 
an iCloud to store materials from his law practice, business consulting (Ex. B, Doing Business as 
Certificate), and personal data, which included attorney work product documents, attorney-client 
privileged communications, financial information, security codes, writings, ideas, contacts, 
photos, music, videos, emails, etc. 

4. In 2012, professors and academics in America, Australia, Canada, Netherlands, 
Sweden and the United Kingdom had established a study group, which included a representative 
of the University of South Australia, to create and lecture in the first ever male studies graduate 
program to be offered anywhere in the world. It would have been analogous to the first women 
studies program offered at Cornell University in 1969. 

5. The aim of the eight courses in the male studies program was to equip allied 
health, human service, education and industry professionals with knowledge and skills to work 
and to engage more effectively with males, and to improve health, psychological, educational 
and social outcomes for males. 

6. Professor Miles Groth of Wagner College in Staten Island approached Den 
Hollander to create and teach a section in one of the program’s courses on “Males and the Law.” 
(Ex. C, Groth email, May 14, 2012). Den Hollander created the section based on an historical 
analysis of the laws in America and the United Kingdom from the Industrial Revolution to the 
present on how those laws discriminated against men and women. Den Hollander would have 
been paid for teaching the course. 

7. After a year and a half of work and on the eve of registration for the courses, a 
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reporter for the Rupert Murdoch owned Internet and print Australian newspaper The Advertiser- 
Sunday Mail Messenger published a series of articles disparaging the creators and lecturers as 
“misogynists,” “anti-women,” hateful and “prejudice against women,” “anti-feminists,” 
“pseudoscientific fraudsters,” “Hannibal Lecter” types, linked to “extreme men’s rights 
organisations,” and “ring-ins” (which means gangsters). The Advertiser 1 articles reached over 
seven million readers around the world. The University immediately canceled six of the courses 
including the one in which Den Hollander was to teach a section. 

8. On March 24, 2014, Den Hollander filed suit in the New York County Supreme 
Court, Hollander v. Shepherd, The Advertiser, etal., 152656/2014 (hereafter the “Murdoch 
Case”), against the Murdoch owned newspaper, its reporter and another newspaper and its 
reporter, which also accused the lecturers of being hardline anti-feminist extremists. The case 
alleged all four defendants liable for injurious falsehoods and tortious interference with a 
prospective economic advantage of Den Hollander’s law practice and business consultancy. The 
Murdoch reporter was also alleged to have committed libel against Den Hollander. Bolger and 
Schafer represented all the defendants. 

9. The initial issue in the Murdoch Case was whether the New York Supreme Court 
had personal jurisdiction over the defendants. Den Hollander made a standing motion for a trial 
on personal jurisdiction. Bolger’s opposition to that motion included as an exhibit a document 
Bolger affirmed to be a “Media Release” (Def. First Mem. Ex. K, Bolger Affirmation ( J[ 2) that 
had been duplicated from Den Hollander’s remote-server, MensRightsLaw.net (“iCloud”) nine 
months after the case had started. According to Bolger’s attorney, Joseph Francoeur, she “used 
the defined term ‘Media Release’ in subsequent citations to the document[].” (Def. First Mem. 

1 Murdoch’s News Corp, headquartered in New York City, is the sole owner of News Corp Australia that owns the 
company which operates The Advertiser . 
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at 6). So Bolger’s short hand references to “Release,” according to her own attorney, meant 


“Media Release.” 

10. “A press release, news release, media release, press statement or video release is a 
written or recorded communication directed at members of the news media for the purpose of 
announcing something ostensibly newsworthy. . . . [P]ress releases can be anywhere from 300 to 
800 words.” Wikipedia. Not the 6,000 words of the “Responses to Media” document. 

11. On January 23, 2015, Den Hollander filed a Notice of Motion for Withdrawal of 
the “Media Release” document, which had been inappropriately obtained because the iCloud had 
been set up with access codes to prevent the public from viewing it (Ex. D, Computer Consultant 
Aff.). The Notice of Motion demanded “that attorney Bolger and Defendants turn over to 
Plaintiff all paper and digital copies of Exhibit 1 [“Responses to Media,” which was the title of 
the document,] and any other material obtained in the same manner that they are in possession or 
control of. . . .” (Def. First Mem. Ex. P at 1). Neither Bolger nor the defendants in the Murdoch 
case agreed or refused to do so. The New York Supreme Court denied the motion. (Def. First 
Mem. Ex. V). 

12. Since the iCloud had access codes, on information and belief, Bolger and Schafer 
or one of their agents broke into the iCloud and stripped the access codes in order to obtain the 
“Responses to Media” document and to make a screenshot. Proof of such, however, requires 
discovery since the infonnation is peculiarly within Bolger and Schafer’s knowledge, was 
recorded by their Internet Service Provider (“ISP”), and would be indicated in other materials 
they duplicated in digital, print or handwritten form from the iCloud. 2 


2 The First Amended Complaint also alleged illegally hacking into Den Hollander’s home computer, but the papers 
submitted thus far and the two hour oral argument have narrowed the issue to hacking into his iCloud. Therefore, 
the allegation of breaking into his home computer is withdrawn. 
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13. Bolger and Schafer’s ISP tracks everything they do online because every click 
creates a browsing history that in the regular course of ISP business is sold to marketers. Their 
ISP logs will show when Bolger and Schafer first became aware of Den Hollander’s iCloud and 
attempted to access it. The logs will show how many times they contacted it, when and for how 
long. If their initial contact was before they stated in their affidavits, that infers they were unable 
to access it; otherwise, they would have duplicate materials then. If their initial contact was on 
the date they swore to, the records pertaining to that contact will indicate whether they were able 
to access the iCloud by the time they spent viewing it. If they were unable to access the iCloud 
when they first learned about, that means they or one of their agents subsequently broke into it; 
otherwise, how would they have gained access? 

14. The plausibility standard “does not prevent a plaintiff from pleading facts alleged 
upon information and belief where the facts are peculiarly within the possession and control of 
the defendant... or where the belief is based on factual information that makes the inference of 
culpability plausible,” Arista Records LLC v. Doe , 604 F.3d 110, 120 (2d Cir. 2010) (internal 
citations omitted), especially before any discovery has taken place, see DiVittorio v. Equidyne 
Extractive Indus., Inc., 822 F.2d 1242, 1247-1248 (2d Cir. 1987). 

15. Bolger and Schafer admit to accessing Den Hollander’s iCloud over a period of 
two weeks, December 30, 2014, to January 12, 2015. When that is coupled with the sheer 
volume of exhibits taken from the Internet that Bolger filed in the Murdoch Case to disparage 
Den Hollander as “politically incorrect” and “anti-feminist,” it reveals a strategy to litigate by 
personal destruction in an era when careers are destroyed based on such accusations. As such, 
once inside the iCloud, it inferentially follows that Bolger and Schafer did what any investigating 
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attorney who litigates by ad hominem attacks would do—they duplicated more materials, 
including copyrighted-registered works. 

16. The only available sources for specific information on what was duplicated from 
the iCloud before the complaint in this action was filed on December 20, 2016, are the ISP used 
to access the iCloud, the files of the law firm where the defendants were working at the time 
(Levine Sullivan Koch & Schulz, LLP (“LSKS”)), Bolger, Schafer and another associate at the 
LSKS. 

17. Prior to bringing the current action, on or about September 29, 2016, (Ex. E, 
Sullivan email), Den Hollander had a telephone conversation concerning a different case with 
Thomas Byrne Sullivan, an associate at LSKS who at the time was working for Bolger, a partner 
in the firm. After discussing matters of the other case, Den Hollander raised the Murdoch case 
and Bolger accessing his iCloud. Den Hollander, in sum and substance, said he wanted to work 
out the return of all the materials duplicated from his iCloud. Mr. Sullivan, in sum and 
substance, said he was familiar with that aspect of the case but declined to say what had been 
duplicated. 

18. The New York Court of Appeals denied Den Hollander leave to appeal the 
Murdoch Case on November 22, 2016. (Ex. F). Den Hollander filed this action on December 
20, 2016. 

19. Bolger and Schafer not only duplicated the “Responses to Media,” which is not 
registered with the copyright office, but a section of Den Hollander’s iCloud that contains 
identical or substantially similar copyrighted-registered expressions that they call a screenshot 
(Def. Mem. Ex. T, Schafer Aff. Ex. 1), which was duplicated without Den Hollander’s 
authorization. 
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20. Accordingly, Den Hollander brings this action against Bolger and Schafer for (a) 
violating the Computer Fraud and Abuse Act of 1986 (“CFAA”), 18 U.S.C. § 1030(a)(2)(C), by 
intentionally accessing without his authorization a computer connected to the Internet and used 
in his law practice and consulting business, obtaining information there from, and causing loss to 
his law and consulting business; and (b) infringing Den Hollander’s copyrighted-registered work 
embodied in the screenshot under the Copyright Act of 1976, 17 U.S.C. § 501(a). 

21. Den Hollander requests the following relief: (a) Bolger and Schafer to turn over 
to Den Hollander all paper, digital and handwritten duplicates of the “Responses to Media,” 
screenshot and any other material duplicated from Den Hollander’s iCloud that they are in 
possession or control of; (b) Bolger and Schafer identify all the persons, including legal entities, 
involved in duplicating materials from Den Hollander’s iCloud; (c) Bolger and Schafer be 
prohibited from publicizing any materials they duplicated from Den Hollander’s iCloud; (d) 
Bolger and Schafer inform Den Hollander of all other persons whom to their knowledge have 
duplicates of any data from Den Hollander’s iCloud; (e) Bolger and Schafer provide information 
on all materials duplicated from Den Hollander’s iCloud that were distributed as that term is 
used in 17 U.S.C. § 106(3) and to whom; (f) an order awarding statutory fees under 17 U.S.C. § 
504(c)(1) and fees for willful infringement under 17 U.S.C. § 504(c)(2); (g) $9,325 under the 
CFAA, 18 U.S. Code § 1030(g); and (g) for such other relief as this Court deems just. 

JURISDICTION AND VENUE 

22. This Court has subject matter jurisdiction because this action rests on federal 
questions under the Computer Fraud and Abuse Act of 1986, 18 U.S.C. § 1030 et seq. and the 
Copyright Act of 1976, 17 U.S.C. § 101 et seq. 
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23. This Court has personal jurisdiction over each defendant under Fed. R. Civ. P. 
4(k)(l)(A) because each defendant is subject to personal jurisdiction in the New York State 
courts and has minimum contacts with the State; or under Fed. R. Civ. P. 4(k)(2), because each 
defendant has minimum contacts with the United States; 

24. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b), because all of the 
defendants are located or reside in this district and because a substantial part of the events that 
gave rise to the claims against each defendant occurred and are occurring in this forum. 

THE PARTIES 

25. Roy Den Hollander is a former associate at Cravath, Swaine & Moore, a graduate 
with honors from Columbia University’s Graduate School of Business and a member of the 
honor societies Order of the Coif and Beta Gamma Sigma. 

26. Previously, Den Hollander was 

a. a volunteer on the Robert F. Kennedy Presidential Campaign at Colorado 
University; 

b. a card-carrying member and active in Students for a Democratic Society in 
Boston; 

c. a volunteer in the Black Panthers’ used clothing drive in Boston; 

d. Chairman of the Riverside Democratic Club’s McGovern and Bella Abzug 
Campaigns on the Upper Westside—McGovern won the area 4 to 1; 

e. New Democratic Coalition delegate for the Riverside Democratic Club; 

f. Union Delegate for Local 1199 at Columbia University where he led a successful 
strike against Columbia for better wages; 

g. Co-founder of the Impeach Nixon Campaign at Columbia University; 
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h. a legislative aide to Harlem State Senator Sidney von Luther; 

i. a volunteer assistant to former Congressman Allard K. Lowenstein on re-opening 
the Robert F. Kennedy assassination case; 

j. a researcher at Channel 5 Metromedia TV News on a Medicaid fraud story, the 
Nassau County Republican Party’s leader demanding one percent salary 
kickbacks from County employees, and other investigative stories reported by 
Gabe Pressman and Steve Bauman; 

k. an undercover researcher for Joe Conason when he wrote the Running Scare 
Column in the Village Voice. Den Hollander provide information on the cormpt 
campaign and subsequent election of a New York County Surrogate Judge who 
was backed by Roy Cohn, the Gambino and Mangano crime families; 

l. writer and political producer for Channel 7 Eyewitness News; and 

m. an intern for Chief Judge Jack B. Weinstein for a semester while in law school. 

27. Currently Den Hollander is a semi-retired attorney and business consultant 
residing in Manhattan who generally brings cases advocating for the equal treatment of men. 

28. At the time of the actions alleged in this SAC, Bolger was a partner in the firm of 
LSKS and Schafer was an associate in the same law firm working with Bolger on the Murdoch 
Case. 

29. At the time of the alleged actions, Bolger was not a fresh-minted law school 
graduate. As her attorney wrote “Ms. Bolger is an accomplished litigator and a partner at LSKS, 
in addition to an adjunct faculty member at Fordham Law. She has been recognized by 
Chambers & Partners as a leading media lawyer nationwide and by Best Lawyers as one of the 
preeminent media lawyers in New York.” (Def. First Mem. at 4). “LSKS is widely recognized 
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as one of the best First Amendment law firms in the country, and primarily represents journalists 
and news organizations in defending lawsuits brought based on their news reporting.” (Def. First 
Mem. at 4). 

FACTUAL ALLEGATIONS 

30. In the law of evidence, the process of reasoning by which facts sought to be 
established are deduced as a logical consequence from other facts are called inferences. Black’s 
Law Dictionary. Such are deductions or conclusions with which reason and common sense lead 
the trier of fact to draw. Id. 

I. The Murdoch Case in the New York Supreme Court, No. 152656/2014 

31. Den Hollander filed the complaint on March 24, 2014. Den Hollander consented 
to two extensions of time for Bolger to respond. 

32. On August 29, 2014, Bolger submitted a motion to dismiss for lack of personal 
jurisdiction, failure to state a claim and a defense based on documentary evidence. Bolger’s 
motion contained 424 pages of exhibits of which some were not searchable as required by the 
N.Y. Supreme Court. Her exhibits included 63 pages of social media with viewer comments and 
commercial advertisements plus 290 pages from unrelated cases, including those of Den 
Hollander’s men’s rights advocacy. 

33. Den Hollander filed an amended complaint on October 7, 2014. On October 27, 
2014, Bolger submitted a second motion to dismiss on the same grounds with exhibits now 
totaling 496 pages of which 98 pages were non-searchable. These exhibits included 86 pages of 
social media with viewer comments and commercial advertisements plus 277 pages from 
unrelated cases, including those of Den Hollander’s men’s rights advocacy. 
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34. Throughout her second motion to dismiss, Bolger employed the modern-day mud- 
slinging tactic of repeatedly—at least 15 times—calling Den Hollander “anti-feminist” and 
depicting him as such without even bothering to define the term. (Hollander v. Shepherd, 
152656/2014, Bolger Second Mem. Law at 1, 2, 3, 20, 21, 25, Dkt. 44). Bolger actually said that 
“quibbling over what ‘feminist’ means is . . . irrelevant.” (Id. at 21 n.ll). Den Hollander, 
however, has always relied, as evinced in media interviews, on the following definition, or a 
similar one, for “feminist”: according to Women Against Feminism, the term has come to mean 
“vilification of men, support for female privilege, and a demeaning view of women as victims 
rather than free agents.” 
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35. So why did Bolger use an undefined term? Because in this day and age it carries 
the imputation that the man labeled as “anti-feminist” is “anti-female,” evil, out to enslave 
women and should have his reputation and thereby his career destroyed. If he commits suicide— 
so much the better, and there are plenty of those stories that have never been reported. The term 
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“anti-feminist” is used to condemn in order to distract from the merits and to intimidate any man 
it is leveled against into surrendering his rights. 

36. Simply put, Bolger’s litigation strategy followed the admonition of Vladimir 
Ilyich Lenin, “We must vilify and incite hatred against those with which we disagree.” 

37. Even if Den Hollander is a miscreant as Bolger essentially alleged in the Murdoch 
Case, the 1927 U.S. Supreme Court decision in Buck v. Bell , 274 U.S. 200, has been thoroughly 
discredited in the courts. That decision was consistent with the belief system of “negative 
eugenics,” which was a movement to improve the human race by eliminating “defectives.” So if 
in the eyes of Bolger’s philosophy, Den Hollander is a defective, due process still entitles him 
and his rights to protection under the law. 

38. In addition to disparaging Den Hollander as a defective, Bolger relied on a 
doctored article for an exhibit in the Murdoch case that eliminated a material section of the 
original article which was in issue. 

39. Bolger affirmed under penalty of perjury—three times—that the article by the 
second reporter defendant was a “true and correct copy” when in fact it was doctored ; that is, a 
forgery that had deleted a crucial part of the original article. The part deleted was material to 
two of the causes of action on the issue of common-law malice. (Ex. G, the original article, Ex. 
H, the doctored article submitted by Bolger three times). (.Hollander v. Shepherd , 152656/2014, 
Bolger’s August 29, 2014, Affirmation Ex. 5A, Dkt. 9; Bolger’s October 27, 2014, Affirmation 
Ex. 5A, Dkt. 46; Bolger’s January 12, 2015, Affirmation in Opposition to Plaintiffs Motion for 
an Immediate Trial Ex. 5A, Dkt. 71). 

40. The doctored exhibits submitted by Bolger deleted a chart prominently displayed 
as part of the original article that was published online. The chart was evidence of common-law 
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malice by McNeilage when she wrote her article. Common-law malice was a material element 
of injurious falsehoods and tortious interference in the Murdoch case. By deleting the chart, 
Bolger eliminated evidence of common-law malice, which assisted her in arguing that the only 
cause of action was libel. The forgeries apparently aided the lower court into ignoring personal 
jurisdiction under CPLR 302(a)(3)(i) & (ii) for the injurious falsehoods and tortious interference 
causes of action. 

41. On November 14, 2014, oral argument took place before Justice Milton A. 
Tingling, Jr. on Bolger’s second motion to dismiss. Bolger, argued that her Murdoch and other 
clients did not have sufficient contacts with New York State for the Court to have personal 
jurisdiction. Justice Tingling responded that is a “fact question.” Den Hollander requested that 
he be allowed to make a standing motion for a trial on personal jurisdiction, which Justice 
Tingling allowed and instructed both sides to submit papers. 

42. On January 12, 2015, Bolger submitted her papers in opposition to a trial on 
personal jurisdiction that included the “Responses to Media” document, which she swore was a 
“Media Release,” and Schafer’s screenshot, both of which, according to Bolger and Schafer, 
were taken from Den Hollander’s iCloud at the URL “MensRightsLaw.net.” (Def. First Mem. 
Ex. S, Bolger Aff. f 5, and Ex. T, Schafer Aff. ( J[ 3). 

43. While Bolger and Schafer did not physically grab both documents and run away 
with them, their duplication is still considered theft. Under N.Y. Penal Code § 156.30, the “theft 
of data through unauthorized duplication is a crime peculiar to the electronic medium. Unlike a 
traditional larceny—the wrongful taking and withholding of property—valued and valuable data 
can be taken quickly by electronic duplication without depriving the rightful owner of the data.” 
William C. Donnino, McKinney Practice Commentary under § 156.00. 
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44. Den Hollander submitted a reply on January 20, 2015, to the personal jurisdiction 
issue. It included documents showing that Bloomberg L.P. listed the Chairman for The 
Advertiser as having a corporate address of 1211 Avenue of the Americas, New York, N.Y.; the 
sole owner of The Advertiser was identified as part of News Corp, which was headquartered in 
New York City; The Advertiser had a partnership with Digital First Media of New York City to 
provide advertising and marketing solutions for its websites; The Advertiser solicited New York 
subscribers via their websites, sold their online newspapers and other products and services to 
New Yorkers; many of 20,000 members of the Australian Community of New York subscribed 
to The Advertiser ; and research for The Advertiser articles included a number of contacts with 
two New Yorkers who were among the creators and lecturers for the males studies program. 

45. Den Hollander also requested an Order to Show Cause in the State Court, which 
was denied by Justice Peter H. Moulton, but the Justice granted permission for Den Hollander to 
make a motion by notice, which he did. (Def. First Mem. Ex. O). Justice Moulton had 
succeeded Justice Tingling on the case. 

46. On January 23, 2015, Den Hollander made a motion by notice to withdraw the 
“Responses to Media” document alleging that Bolger or her clients broke into his iCloud, which 
was kept private by access codes, or his home computer, which was connected to the Internet but 
had a firewall, and duplicated the document and other materials without Den Hollander’s 
authorization. Bolger admits that she and Schafer “browsed” the “website [iCloud] exactly as 
they would have browsed any website.” (Def. First Mem. Ex. S, Bolger Aff. ( J[ 3; Ex. T, Schafer 
Aff. ( J[ 3). The obvious questions are what were they browsing for, did they find it and did they 
duplicate it other than the “Responses to Media” and the screenshot—only they know, but they 
refuse to say. 
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47. In effect, their refusal to admit or deny that they duplicated other materials denies 
Den Hollander knowledge of what property of his was taken by duplication without his consent 
and is being kept secret by Bolger and Schafer in order to win the dismissal of certain issues in 
this case as not meeting the plausibility standard on a Rule 12(b)(6) motion. 

48. In the Murdoch Case, on February 3, 2015, Bolger submitted her opposition to the 
motion to withdraw the “Responses to Media” document. She relied almost exclusively in her 
Preliminary Statement on sections from the purloined “Responses to Media” to continue her 
litigation tactic of personal disparagement. (Def. First Mem. Ex. R at 1). She also relied almost 
exclusively on the document in oral argument before the acting Justice Jennifer G. Schecter on 
May 27, 2015, to whom the case had been again transferred. Bolger used the document to 
disparage Den Hollander for privately exercising his freedom of speech in a manner 
unacceptable to Bolger’s belief system of “political correctness/feminism.” 

49. Others would disagree with such a tactic to win a case. “Recognizing the 
occasional tyrannies of governing majorities, [the Founding Fathers] amended the Constitution 
so that free speech . . . should be guaranteed.” Whitney v. Cal., 274 U.S. 357, 376 (1927) 
(Brandies, J. concurring), overruled in part by Brandenburg v. Ohio, 395 U.S. 444 (1969). 

50. Justice Schecter, the third justice to be assigned the case, denied Den Hollander’s 
motion in a two sentence Order: “Denied. There is no basis for granting the relief sought. This 
constitutes the Decision and Order of the Court.” (Def. First Mem. Ex. V). 

51. Justice Schecter then dismissed the entire action for lack of personal jurisdiction 
stating the following in her Decision, Order and Judgment (Def. First Mem. Ex. W, January 11, 
2015): 

“Defendants move to dismiss for lack of personal jurisdiction.” (Order at 2). 
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“There is no jurisdiction over Defendants in New York. The contacts here are not as 
significant as the few cases finding long-arm jurisdiction when defamation was asserted.” 
(Order at 6). 

“Courts moreover, have repeatedly held that placement of defamatory content on the 
internet and making it generally accessible to members of the public does not constitute 
transaction of business in New York even when it is likely the material will be read by 
New Yorkers . . . .” (Order at 8). 

52. Den Hollander appealed the Order to the Appellate Division First Department, but 
the Appellate Division on a motion from Bolger required Den Hollander to print not only the 496 
pages of exhibits submitted by Bolger in the Supreme Court for the appendix, but an additional 
131 pages for a total of 627 pages—all of which he could not afford. 

53. Bolger filed her own appendix of 627 pages, but her brief in the Appellate 
Division only cited to 226 pages of her appendix. Of those 226 pages, 117 were already 
included in Den Hollander’s appendix. Further, if Bolger’s citations to a website in which she 
included 53 pages of mainly viewer comments are reduced to the five pages of the website 
proper that supported her assertion, then she only cited to 178 pages of which 117 were already 
included in Den Hollander’s appendix. In effect, Bolger only needed to file an appendix of 61 
pages. 

54. So despite E. P. Reynolds, Inc., v. Nager Electric Company, Inc., 17 N.Y.2d 51, 

55 (1966) (appendix system was adopted in New York after extended study indicated the need to 
reduce the cost of printing records on appeal), the First Department dismissed Den Hollander’s 
appeal and the Court of Appeals denied his leave to appeal. 

II. Den Hollander’s iCloud was private prior to Bolger, Schafer or their agents 
breaking into it. 

35. As inferred from the social media and Internet documents that Bolger submitted 
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as exhibits in her two motions to dismiss in the Murdoch Case, she, Schafer or one of their 
agents were surfing the Internet for any data that could be used to disparage Den Hollander in 
that case. 

55. Exhibits 9, 10, 13 of Bolger’s first affirmation for her first motion to dismiss has 
print or download dates of July 14, 2014, which infers she, Schafer or one of their agents began 
searching the Internet for information on Den Hollander on or before that date. (Hollander v. 
Shepherd , 152656/2014, Bolger’s Affirmation and Exhibits, August 29, 2014, Dkt. 9). When 
exactly they began their searches is unknown to Den Hollander. 

56. Exhibits 20-24 cited in Bolger’s second affirmation for her second motion to 
dismiss in the Murdoch case (Bolger’s Exhibits, October 27, 2014, Dkt. 46) have print or 
download dates of October 24, 2014. 

57. Bolger asserts she found the “Responses to Media” document by accessing Den 
Hollander’s iCloud on December 30, 2014, and on the same date Schafer says he “first located 
the website http://www.mensrightslaw.net on December 30, 2014 when [he] conducted several 
Google searches related to [the Murdoch Case]” where he found the “Responses to Media” 
document. (Def. First Mem. Ex. S, Bolger Aff. ( J[ ( J[ 2, 3, 5; Def. First Mem. Ex. T, Schafer Aff. ( J[ ( J[ 
2, 3). 

58. Since Bolger, Schafer or one of their agents was searching the Internet from at 
least July 14, 2014, for information on Den Hollander, why did it take them over five months to 
find the “Responses to Media” document if the iCloud was open to the public all that time? 

59. The logical inference is that if Den Hollander’s iCloud was “open to the public” 
during that period of time, Bolger would have included the “Responses to Media” and screenshot 
in her first set of exhibits on August 29, 2014, or her second set of exhibits on October 27, 2014, 
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or in her reply on November 13, 2014, or in oral argument before Justice Tingling on November 
24, 2014—but she did not. 

60. On information and belief, Bolger, Schafer or one of their agents came across Den 
Hollander’s iCloud early on but saw that it was protected by access codes—they could not gain 
access. For example, a simple search at that time of “Roy Den Hollander Columbia Business 
School” brought up the Columbia Business School Alumni Club of New York that mentions Den 
Hollander’s connection with his iCloud’s URL (mensrightslaw.net) that stored the “Responses to 
Media” and the content of the screenshot. But that connection did not make Den Hollander’s 
iCloud public because when the link was clicked, a notice came up: “page not found.” What it 
did, however, was tell Bolger and Schafer that there was a URL, which they most assuredly 
clicked on and Googled but found the iCloud was code protected. 

61. Bolger even cites to the Columbia Business School Alumni Club of New York 
website at http://www.cbsacny.org/links.html as having a link to Den Hollander’s iCloud. (Def. 
First Mem. Ex. R, Bolger Mem. Opp. To Motion to Withdraw “Responses to Media” at 5). 
Bolger admits finding that link, but does not say what happened when she, Schafer or one of 
their agents clicked on the link, and, most assuredly, they did click on it. 

62. Nor does Bolger or Schafer say whether they printed or downloaded any 
documents from the Columbia Alumni Club site. If they had, such documents would show that 
by clicking on the Alumni Club link that Bolger cites would have brought up the notice “page 
not found” because the iCloud was not available to the public. Bolger and Schafer may have 
even printed or downloaded the “page not found” notice for future reference in their research, but 
only they know that. Such print or download would indicate the date and source. 
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63. If their attempts to access the iCloud through the Columbia Alumni Club site 
were before the date of December 30, 2014, stated in their sworn affidavits, and they have no 
documents from the iCloud at that earlier date, then it logically infers they were unsuccessful 
because the iCloud was private when they tried to access it through the Columbia Alumni Club 
link. 

64. At that earlier date, before December 30, 2014, they knew however of an iCloud 
that Den Hollander intentionally kept private, so logically, it must contain confidential and 
privileged information that may be useful in employing their litigation tactic of demonizing him 
to Justice Schecter in the Murdoch case. 

65. Even if Bolger or Schafer did not initially find the iCloud URL via Columbia, 
given their level of legal acuity as stated by their attorney Joseph Francoeur (Def. First Mem. at 
4) and the resources of one of their clients, a Murdoch company, the inference is they would 
have found it through some other search. 

66. Additionally, if Den Hollander’s iCloud was public, and he knew, which he did, 
that Bolger or others from her firm or clients were looking for anything to support Bolger’s 
strategy of disparaging Den Hollander in the Murdoch Case, why would Den Hollander keep it 
public? He won’t. 

67. On information and belief, leading up to the argument before Justice Tingling on 
November 24, 2014, Bolger probably figured she would win on personal jurisdiction. But that 
changed at oral argument when Justice Tingling did two things: 

a. In response to Bolger’s lead-off argument that the State Court did not have 
personal jurisdiction, the Justice said that Bolger was arguing a “fact issue.” That 
indicated there would at least be discovery on personal jurisdiction. 
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b. Then Justice Tingling permitted Den Hollander to make a standing motion 
requesting an “immediate trial” under N.Y. CPLR 3211(c) and 2218 on the issue of 
personal jurisdiction after Den Hollander argued that Bolger and the defendants would 
continue their misrepresentations on contacts with New York through any discovery 
methods, so a trial in which the Justice could observe the defendants’ demeanor and 
responses to cross examination was necessary. 

68. Allowing a standing motion to be made is within the discretion of a New York 
Justice, see Matter of Shanty Hollow Corp. v. Poladian , 23 A.D.2d 132 (3rd Dept. 1965), a/fd. 

17 N.Y.2d 536 (1966). Justice Tingling could just as well have denied Den Hollander’s request 
but did not—the tide in the battle began to turn in Den Hollander’s favor at that oral argument. 

69. On information and belief, Bolger and Schafer concluded that Den Hollander 
likely kept private personal, legal and business data on his iCloud; otherwise, why protect it with 
access codes. So she herself, or she arranged for Schafer or one of their agents to break into Den 
Hollander’s iCloud to see what they could find that would support Bolger’s allegations and 
campaign of obloquy against Den Hollander to prevent a trial on personal jurisdiction. 

70. Since the “Responses to Media” and screenshot only existed on Den Hollander’s 
home computer and iCloud and Bolger and Schafer admit accessing the iCloud, on information 
and belief, they targeted the URL and broke into the iCloud by using “brute force cracking.” 
“Brute force cracking” is a trial and error method used by application programs to decode 
encrypted data such as passwords or Data Encryption Standard keys through an exhaustive 
repetitive effort. Basically, a computer runs innumerable possible passwords at a website until 
the right one is found. 
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71. The European Union has a law that requires recording the Internet addresses (“IP 
addresses”) of every computer that accesses or tries to access a website, which is what the iCloud 
is. These are called access logs—the United States did not have such a law in 2014 and 2015, 
and Den Hollander’s host also did not have such logs. 

72. Since Bolger and Schafer knew the URL for Den Hollander’s iCloud, they could 
easily find which company was the host. 

73. Den Hollander’s host, Enamestation, could not detect the use of “brute force 
cracking,” so that method was perfect for breaking in without leaving a computer trace. The 
only trace was Bolger filing the “Responses to Media” document in the Murdoch case and 
Schafer’s screenshot. 

74. Once inside, Bolger, Schafer or one of their agents, on information and belief, 
stripped the access codes, thereby making the iCloud public. That would allow Bolger and her 
colleagues to print or download any of the data and claim it “was open to the public” without, of 
course, saying that they were responsible for making the iCloud public. 

75. Stripping the access codes on December 30, 2014, or earlier would have allowed 
Google’s “bots”—a software program that crawls over the Internet—to take a picture and store it 
in a “cache,” which Schafer includes in his affidavit as Exhibit 2. (Def. First Mem. Ex. T, 
Schafer Aff. Ex. 2). The Google-cache has a creation date of January 3, 2015. 

76. Tellingly, Bolger and Schafer did not obtain a Google-cache from before 
December 30, 2014, when they assert the iCloud was public. If the iCloud was public on that 
date, then there would have been Google-caches from before that date. 

77. Even if there are Google-caches before that date, it does not resolve the issue as to 
when they first discovered the iCloud’s URL and what happened then when they tried to access 
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it. Bolger and Schafer have been very adept in not admitting under oath when they first learned 
about the existence of Den Hollander’s iCloud. 

78. They have also avoided admitting when they started searching Google-caches to 
find information on Den Hollander, which they certainly were doing. For example, Bolger 
obtained a cache of the work “roydenhollander.com,” which by her sworn statement of October 
27, 2014, was “no longer operable.” (Hollander v. Shepherd , 152656/2014, Bolger Affirmation 
Supporting Second Motion to Dismiss in the Murdoch Case ( J[ 17 citing to Ex. 16, Dkt. 45 & 

46)). The logical inference is that they were also searching for Google-cache’s concerning the 
iCloud in issue in this case. 

79. The only Google-cache, however, they present is one made on January 3, 2015— 
five days after they claim to have first accessed Den Hollander’s iCloud. At the very top of the 
first page of the Google-cache it states, “It is a snapshot of the page as it appeared on Jan 3, 2015 
17:30:43 GMT.” (Def. First Mem. Ex. T, Schafer Aff. Ex. 2). So on January 3, 2015, the iCloud 
was public because Google-caches only take snapshots of sites viewable by the public, but 
Bolger and Schafer admit accessing the iCloud on December 30, 2014 (Def. First Mem. at 14, 

Ex. S, Bolger Aff. fj[ 2, 3, Ex. T, Schafer Aff. 'll 2). 

80. Bolger and Schafer accessed the iCloud before any Google-cache was recorded, 
which logically infers it was private, so the only way in was by hacking. 

81. Bolger submitted the “Responses to Media” by wire to the electronic filing system 
of the N.Y. Supreme Court as Exhibit 1 in Bolger’s affirmation of January 12, 2015. (Def. First 
Mem. Ex. K., Bolger Affirmation f 2, Ex. 1). 

82. Den Hollander first realized his iCloud had been invaded when he saw on January 
12, 2015, Bolger’s filing that had been sent to him electronically by the N.Y. Supreme Court. 
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83. Bolger made the “Responses to Media” public by communicating it over the 
Internet on three separate occasions to the N.Y. Supreme Court website. ( Hollander v. 

Shepherd, 152656/2014, Bolger Exhibits: January 12, 2015, Dkt. 71, February 3, 2015, Dkt. 106 
and May 27, 2015, Dkt. 114). 

84. New York Rules of Professional Conduct 1.4(a)(l)(iii) requires attorneys to 
inform their clients of “material developments in the matter . . . .” and Rule 1.4(a)(3) requires an 
attorney to “keep the client reasonably informed about the status of the matter.” 

85. Bolger’s reliance on the “Responses to Media” in her Memorandum of Law in 
Opposition to an Immediate Trial on Personal Jurisdiction ( Hollander v. Shepherd, 152656/2014, 
Dkt. 69), where she cited to the document nine times in her 19 pages of arguments, logically 
infers that she communicated to her clients how she obtained the document along with the 
screenshot and provided her clients with duplicates of both. Such an unauthorized 
communication of the copyrighted-registered material embodied in the screenshot distinguishes 
this case from the case of Hollander v. Steinberg, 419 Fed. App’x 44 (2d Cir. 2011) that only 
dealt with the submission of copyrighted-registered works to a court. Additionally, the Steinberg 
case was decided by Summary Order, which in the Second circuit does not have precedential 
value. Local Rule 32.1.1, Disposition by Summary Order. They are limited to that case and that 
case alone. 

86. Of course, the overriding problem in all of this is that only Bolger, Schafer or 
their agents know what registered-copyrighted works they reproduced and distributed. If they 
reproduced and distributed registered materials that were not used in the Murdoch Case, then 
there is not even the glimmer of fair use that was found in the Summary Order Steinberg case. 
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87. The attached affidavit of the computer consultant who Den Hollander hired to set 
up the Men’s Rights Law site with the URL “Mensrighteslaw.net,” which is referred to as Den 
Hollander’s iCloud, shows that access codes were put on the site from its initiation that keep the 
iCloud private and prevented the public from viewing it. (Ex. D, and no Mr. Francoeur he is not 
Russian but French, James-Michel Marqua, whose business takes him around the world). To the 
computer consultant’s knowledge nobody but Den Hollander and he had those access codes. 

88. The attached affirmation of attorney Den Hollander states that he hired the 
computer consultant to set up the Men’s Rights Law site, iCloud, and instructed the consultant to 
keep the site private with access codes that prevented the public from viewing it, which the 
consultant did. (Ex. A 2, 3, 5-10). From the inception of the iCloud until January 12, 2015, 
whenever Den Hollander accessed it, a username and password was required. On January 12, 
2015, Bolger’s filings in the Murdoch case showed she had accessed the site. New codes were 
immediately instituted that same day. The site continues to be private and not viewable to the 
public. 

89. On a Rule 12(b)(6) motion to dismiss, inferences are drawn in favor of the 
complaint not the defendants’ motion to dismiss. Littlejohn v. City ofN.Y., 795 F.3d 297, 306, 
306 (2d Cir. 2015). So in the situation as here, the inference based on Den Hollander and his 
computer consultant’s sworn statements is that the iCloud was private when Bolger, Schafer or 
one of their agents first accessed it. 

90. Bolger and Schafer’s attorney Francoeur, however, assert that because the Bolger 
and Schafer affidavits were included as exhibits in the First Amended Complaint that means 
every assertion in them are presumed true. If allegations in a complaint are assumed false 
whenever they contradict a statement by defendants that is included in a complaint for the 
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purpose of providing the necessary notice under Rule 8(a)(2) and meeting the plausibility 
standard, then such would result in the dismissal of all complaints for fraud under Rule 9(b), 
defamation and injurious falsehood. Those causes of action require complaints to include the 
specific false statements that were made. If including them in a complaint makes them true 
under Rule 12(b)(6) or effectively contradict the complaint’s allegations of wrongdoing, then it 
will be impossible to ever satisfy the plausibility standard in those actions. 

91. Both Bolger and Schafer claim they lack skills for breaking into the iCloud (Def. 
First Mem. Ex. S, Bolger Aff. C J[ 7; Ex. T, Schafer Aff. ( J[ 5), but the clients they represented not 
only have sufficient resources to engage those who do have the skills, the owner of The 
Advertiser , Murdock’s News Corp, had one of its British papers caught for repeatedly hacking 
computers. 

92. Both Bolger and Schafer claim they did not direct anyone to break into the 
iCloud, id., but they omit making the same claim about their clients at the time or the 
investigative resources of Murdock’s News Corp. 

93. Additionally, after Your Honor read the “Media Release,” which Den Hollander 
asserts is an attorney work product, the logical question is what man, not to mention lawyer, in 
this day and age of political correctness would ever post such a document on the Internet for 
public viewing—no man. 

94. Lastly, exactly when Bolger, Schafer or their agents first learned of the iCloud 
and began trying to access it would likely be revealed by their production of all the printed 
documents or downloads made in their attempts and success at gaining access. Both would 
reveal the date, time and Internet source that can be compared to their sworn affidavits on the 
issue of whether the iCloud was actually public when they first came across it in their searches. 
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III. Den Hollander’s response to the CFAA offense in order to assure the continuing 
existence and integrity of his iCloud and home computer data that was necessary for his 
law practice, business consultancy and personal life. 

95. When Den Hollander saw on January 12, 2015, that the “Responses to Media” 
document had been made public by Bolger on the New York WebCivil Supreme website, he 
immediately set out to determine whether the confidentiality of all the computer data that he as 
an attorney under the N.Y. Rules of Professional Conduct 1.6(a) and 1.9(c)(2) is required to 
maintain had been compromised and whether the data still existed or had been corrupted. 

96. Not only Den Hollander’s practice of law but his business consultancy and 
personal life depended on the data stored in the iCloud. It was crucial to determine whether any 
had been deleted, corrupted or altered before continuing with his law practice, business 
consultancy and the relatively smooth functioning of his personal life. All three depended on the 
availability of accurate information on the iCloud. 

97. Den Hollander’s investigation in January 2015 was not undertaken so as to bring 
the current action, which was filed in December 2016, but to secure the data necessary for his 
law practice, business consultancy and personal life. 

98. Den Hollander’s investigation involved: 

a. searching the existing filings in the Murdoch case and other cases he was 
involved in to determine if the “Responses to Media” document had come from 
the public filings in those cases, and 

b. determining whether the documents publicly existed somewhere on the Internet. 

c. Den Hollander was unable to find that the “Responses to Media” document was 
publicly available; therefore, he concluded it had come from either his iCloud or 
home computer. 
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99. Den Hollander then went through all the files and data in his iCloud and home 
computer to determine whether any had been deleted, modified or corrupted by comparing them 
to his backup disks. These actions were forensic investigations because that means to determine 
what information may have been deleted, corrupted or changed from a computer. Lasco Foods, 
Inc. v. Hall , 600 F.Supp.2d 1045 (E.D. Mo. 2009). 

100. Since Bolger was the person who submitted the non-public “Responses to Media” 
document in the Murdoch Case, Den Hollander then researched the possible means by which 
Bolger, Schafer or one of their agents could have broken into the iCloud or his home computer, 
and he contacted the host of his iCloud twice (Ex. A, Den Hollander Affirmation ( J[ 15). 

101. After concluding that Bolger, Schafer or one of their agents likely used “brute 
force cracking” on his iCloud, he researched methods to prevent such in the future. 

102. All this work by Den Hollander was necessary in order to resume the functioning 
of his law practice, business consultancy and his personal life. 

IV. The “Responses to Media” document was an attorney work product. 

103. Den Hollander alleges that the “Responses to Media” document was an attorney 
work product. The 17 pages, over 6,000 words, provided the legal and factual basis for the 
Murdoch Case at pp. 4-8, 11, 17 (Def. First Mem. Ex. K, Bolger Affirmation Ex. 1): 

a. it included the defamatory statements made by a Murdoch reporter that were part 
of the libel section, id. at 4-7; 

b. it summarized the Murdoch Case arguments on why the tenor of the articles was 
false, id. at 7; 

c. it recounted the Murdoch Case argument on malice, id. at 8; 
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d. it provided a legal argument on why freedom of speech is so important in 
education because the lack of such resulted in the Murdoch Case—“[tjeachers and 
students must always remain free to inquire, to study and to evaluate, to gain new 
maturity and understanding; otherwise our civilization will stagnate and die,” 
Keyishian v. Board of Regents of University of State ofN. Y., 385 U.S. 589, 603 
(1967)(Brennan, J.), id. at 11; and 

e. it cited the elements for both the injurious falsehood and tortious interference 
actions brought in the Murdoch Case, id. at 17. 

104. The “Responses to Media” document also summarized the legal and fact issues in 
three other men’s rights cases brought by Den Hollander, including one in which he represented 
three other men besides himself, id. at pp. 12-13; provided examples of discrimination by the law 
based on sex from 1800 to the present, which would have been taught in the “Males and the 
Law” course, id. at pp. 14-17; and listed thoughts in the other pages for effecting a strategy by 
which to neutralize the influence of “political correctness” in the Murdoch Case by exposing the 
discrimination that men face in modern-day institutions. 

105. The “Responses to Media” document was prepared during the litigation of the 
Murdoch Case. 

106. The work product of an attorney includes material created by an attorney in his 
professional capacity with the use of his professional skills involving legal reasoning, legal 
research, analysis, conclusions, legal theory, and strategy for a case that may be reflected in 
memoranda expressing “mental impressions, personal beliefs, and countless other tangible and 
intangible ways,” Hickman v. Taylor, 329 U.S. 495, 511 (1947). 

107. New York has accepted the definition of work product set forth in Hickman in 
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determining the scope of subsection CPLR 3101(c). Babcock v. Jackson, 40 Misc.2d 757, 7609 
(N.Y. Sup. 1963). Documents within CPLR 3101(c) include mental impressions and personal 
beliefs held by an attorney relating to litigation. Charter One Bank, F.S.B. v. Midtown 
Rochester, L.L.C., 191 Misc. 2d 154, 159 (N.Y. Sup. Ct. 2002). Without the attorney work 
product protection, “[a]n attorney’s thoughts, heretofore inviolate, would not be his own. 
Hickman at 393-394. 

108. The content of the “Responses to Media” document was not provided to the 
media by Den Hollander in the Murdoch Case, but was provided to the public, and thereby the 
media, by Bolger. 

109. Bolger used the “Responses to Media” document in what was “simply an attempt, 
without purported necessity or justification, to [exploit] written statements, private memoranda 
and personal recollections prepared or formed by an adverse party’s counsel in the course of his 
legal duties. . . . Not even the most liberal of . . . theories can justify unwarranted inquiries into 
the files and the mental impressions of an attorney.” Hickman v. Taylor, 329 U.S. 495, 510. 

110. New York practice codes “absolutely prohibit the utilization of an attorney’s work 
product by his adversary . . . .” Gugliano v. Levi, 24 A.D.2d 591 (1965). Yet Bolger used it 
anyway to win the day in court. 

111. Since Den Hollander asserts the “Responses to Media” document was an attorney 
work product, it made no sense to register it with the Copyright Office. The purpose of N.Y. 
CPLR 3101(c) is to keep attorney work products confidential because of the sanctity of a 
lawyer’s mental impressions and strategic analyses. Registering such would destroy that 
confidentiality. 
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V. Den Hollander’s copyrighted expressions registered with the U.S. Copyright Office 
prior to Bolger and Schafer reproducing and distributing such. 

112. On January 9, 2013, well before the Murdoch case started in March 2014, Den 
Hollander obtain a certificate of registration from the U.S. Copyright Office for a revised version 
of the work “roydenhollander.com”—TXuOOl 856032. (Ex. I, Certificate of Registration). 

113. Bolger obtained what she called a cache of that website, which by her sworn 
statement of October 27, 2014, was “no longer operable,” but she does not say when or from 
where she acquired it. (Hollander v. Shepherd , 152656/2014, N.Y. Sup. Ct., Bolger Affirmation 
Supporting Second Motion to Dismiss ^ 17 citing to Ex. 16, Dkt. 45 and 46)). 

114. Bolger could have easily determined whether the work duplicated in that cache 
was copyrighted and registered by going online to the U.S. Copyright Office and searching Den 
Hollander’s name. By doing so would have revealed that the work was copyrighted and 
registered. A comparison to Schafer’s screenshot would have revealed that expressions 
contained in the screenshot were identical or substantially similar to the copyrighted-registered 
expressions in the cache. Such would have alerted Bolger that the screenshot expressions were 
also copyrighted and registered. 

115. On December 30, 2014, Schafer swears that he made the screenshot of Den 
Hollander’s iCloud. (Def. First Mem. Ex. T, Schafer Aff. 2, Ex. 1). Schafer’s screenshot 
duplicated without Den Hollander’s permission identical or substantially similar expressions 
from the homepage of www.roydenhollander.com that Den Hollander had previously 
copyrighted and registered with the Copyright Office as TXuOOl856032. (Ex. I, Certificate of 
Registration). The expressions from the copyrighted-registered work had been included as part 
of Den Hollander’s iCloud. 
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116. In order to show that Schafer’s screenshot reproduced expressions from 
TXuOOl856032, requires Den Hollander to obtain from the Copyright Office certified copies of 
the pertinent parts of the deposit made with the Office for that work. Den Hollander is presently 
waiting for a date from the Office on which his paralegal will be allowed to obtain the certified 
copies. The problem is that may not come for over a month, so Den Hollander requests that he 
be allowed to supplement this SAC with that evidence when his paralegal is permitted to obtain 
it. 

117. Den Hollander also alleges, on information and belief, that in addition to Bolger 
and Schafer’s unauthorized duplicating of parts of TXuOOl 856032, they also reproduced or had 
their agent reproduced without authorization other copyrighted-registered materials on Den 
Hollander’s iCloud. 

118. Neither TXuOOl856032 nor the iCloud explicitly give permission to Bolger or 
Schafer to reproduce or distribute the screenshot to the public or their clients or to do so with 
other copyrighted and registered materials on the iCloud. 

119. Bolger and Schafer are using their refusal to admit or deny all that they 
reproduced in order to help win a dismissal of the Copyright action under 17 U.S.C. § 411(a). 
Basically, Bolger and Schafer are arguing that the Court has to dismiss the Copyright Action 
because they will not tell the Court all of which they reproduced or distributed—they will not 
even deny that they reproduced or distributed other copyrighted-registered materials. Further, 
their keeping silent on the issue enables their attorney Francoeur to argue, “Defendants should be 
awarded attorney's fees and costs pursuant to 17 U.S.C. § 505 for being forced to bring the 
instant motion.” (Def. First Mem. at 17, 28). 
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VI. Penal codes violations and criminal complaints 

120. By breaking into the iCloud and duplicating the “Responses to Media” document 
along with making the screenshot, Bolger, Schafer or one of their agents violated the following 
New York State criminal statutes: 

a. Unauthorized use of a computer, N.Y. Penal Code § 156.05, knowingly accessing 
a computer without authorization, class A misdemeanor; and 

b. Computer trespass, N.Y. Penal Code § 156.10, knowingly accessing a computer 
without authorization and knowingly gaining access to computer material, class E 
felony. 

121. The premier treatise on Internet law recommends that when computer information 
is duplicated without authorization, law enforcement should be involved. Ian C. Ballon, E- 
Commerce and Internet Law at § 44.11 (2d ed. 2016). 

122. On December 12, 2016, and again on January 13, 2018, Den Hollander filed 
complaints with U.S. Attorney’s Civilian Crime Reports Unit. (Ex. J). The office does not 
provided status reports, and Den Hollander has not heard back from the Unit. 

123. On January 13, 2018, Den Hollander sent a letter to the Chief of the Investigations 
Division for Manhattan District Attorney (Ex. K) who had an ADA telephone him. The two 
discussed the matter, and decided to wait for this Court’s final decision. 

FIRST CLAIM FOR RELIEF 

(Computer Fraud and Abuse Act of 1986, 18 U.S.C. §§ 1030(a)(2)(C), 1030(e)(ll), 1030(g) 

124. Den Hollander repeats and realleges each and every allegation of paragraphs 1 
through 123 as if fully set forth herein. 
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125. This claim is brought under 18 U.S.C. § 1030(a)(2)(C), which provides that a 
violation occurs when someone “intentionally accesses a computer without authorization or 
exceeds authorized access, and thereby obtains . . . information from any protected computer . . . 

126. Information will be obtained from a computer whenever a person using another 
computer contacts or communicates with a computer, such as a website. Ian C. Ballon, E- 
Commerce and Internet Law , 44.08(1). “Obtaining] information from a computer” has been 
described as “including] mere observation of the data. Actual aspiration . . . need not be proved 
in order to establish a violation. . . .” S.Rep. No. 99-432. at 6-7 (1986), reprinted at 1986 
U.S.C.C.A.N. 2479, 2484. 

127. Den Hollander requests “losses” he incurred as defined under 18 U.S.C. § 
1030(e)(ll) pursuant to the private right of action section 18 U.S.C. § 1030(g) that allows any 
person to maintain a civil action where there was a “loss to 1 or more persons during any 1-year 
period” in the amount of “at least $5,000 in value” as a result of the violation of § 1030(a)(2)(C). 

128. “Loss” is a term of art under CFAA 18 U.S.C. § 1030(e)(l 1) that “means any 
reasonable cost to any victim, including the cost of responding to an offense, conducting a 
damage assessment. . . .” 

129. “Damages” is a term of art under CFAA 18 U.S.C. § 1030(e)(8) that “means any 
impairment to the integrity or availability of data, a program, a system, or information.” 
“Damages” focus on the actual harm caused to a machine, software or content, and includes 
deletion, destruction or corruption of electronic files. E-Commerce & Internet Law § 44.08(1). 

130. Den Hollander’s claim under CFAA is not brought for “damages” as defined 
under 18 U.S.C. § 1030(e)(8), nor is it brought under §§ 1030(a)(5)(A), 1030(a)(5)(B), 
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1030(a)(5)(C), 030(a)(7)(A), 1030(a)(7)(C), 1030(c)(4)(A)(i)(V), 1030(c)(4)(A)(i)(VI) all of 
which require “damages.” 

131. Bolger and Schafer assert that Den Hollander must prove “damage” by exploiting 
an in artfully drafted part of CFAA. (Def. First Mem. at 19). “Every court of appeals to address 
the point has concluded that when section 1030(g) refers to the factors set forth in the clauses 
under section 1030(a)(5)(B), it does not also require a plaintiff to establish a violation of section 
1030(a)(5)(A), even though the lead-in language in section 1030(a)(5)(B) refers to that 
subparagraph. . . . [T]o state a claim under section 1030(g) for violation of section 1030(a)(2) . . 

. a plaintiff is required to allege loss or damage, not both.” Motorola, Inc. v. Lemko Corp., 609 
F. Supp. 2d 760, 766-67 (N.D. Ill. 2009) (citing Fiber Sys. Int'l, Inc. v. Roehrs, 470 F.3d 1150, 
1157 & n.4 (5th Cir.2006); P.C. Yonkers, Inc. v. Celebrations The Party & Seasonal Superstore, 
LLC, 428 F.3d 504, 511-12 (3d Cir.2005); Theofel v. Farey-Jones, 359 F.3d 1066, 1078 n. 3 
(9th Cir.2004)). 

132. Bolger, Schafer or one of their agents intentionally accessed Den Hollander’s 
iCloud, which was a protected computer under CFAA because as alleged above at ^ 2, 
communications with and from it crossed state lines via the Internet. 

133. The requirement of 18 U.S.C. 1030(a)(2)(C) that a protected computer be used in 
or affecting interstate or foreign commerce will be met by contacting an Internet website because 
“the Internet is an instrumentality and channel of interstate commerce.” United States v. Trotter , 
478 F.3d 918, 921 (8th Cir.2007) (per curiam) (quoting United States v. MacEwan , 445 F.3d 
237, 245 (3d Cir.2006)). Additionally, the Supreme Court in Reno v. American Civil Liberties 
Union , 521 U.S. 844, 849 (1997), observed that “[t]he Internet is an international network of 
interconnected computers.” Since access to Den Hollander’s iCloud, providing one had the 
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access codes, was through the Internet, it was a protected computer under the CFAA, 18 U.S.C. § 
1030(e)(2)(B). 

134. The actions by Bolger, Schafer or one of their agents in accessing Den 
Hollander’s iCloud were conducted without Den Hollander’s authorization and were motivated 
by an intent to obtain information on Den Hollander to be used to disparage him in the Murdoch 
case and thereby increase their chances of victory. 

135. In order to access Den Hollander’s iCloud required them to use an illegal hacking 
technique. 

136. On gaining access to the iCloud, Bolger, Schafer or one of their agents duplicated 
the “Responses to Media” document and Schafer made a screenshot of the home page. 

137. Den Hollander responded to the unauthorized access of his iCloud to assure the 
security of the data necessary for his law practice, business consultancy and personal life by 
conducting an investigation as alleged above at ( J[ ( J[ 96-99 that resulted in losses under 18 U.S.C. § 
1030(e)(ll). 

138. Even though the alleged CFAA offense was ultimately found not to have caused 
damage to the iCloud computer, data, data bases or interruption of storage service, Den 
Hollander’s costs amounted to 37.3 hours at $250 an hour for $9,325. 

139. Recoverable costs under CFAA 18 U.S.C. § 1030(e)(ll) apply to the hours spent 
analyzing, investigating, and responding to defendant’s actions, Facebook, Inc. v. Power 
Ventures, Inc., 844 F.3d 1058, 1066 (9th Cir. 2016); costs of investigation undertaken to 
determine how party gained access to its site, A.V. v. iParadigms, LLC, 562 F.3d 630, 645-646 
(4th Cir. 2009); the “loss” suffered by plaintiffs, which is not lessened simply because no 
damage occurred, E.F. Cultural Travel BV v. Explorica, Inc., 274 F.3d 577, 585 (1st Cir. 2001); 


35 



“recovery for losses sustained even if data or computers were not damaged,” 1st Rate Mortg. 
Corp. v. Vision Mortg. Servs. Corp., 2011 WL 666088, at *2 (E.D.Wis. Feb.15, 2011); costs 
reasonably incurred in responding to an alleged CFAA offense, even if the alleged offense 
ultimately is found to have caused no damage to the computer, data, data bases or interruption of 
service, Navistar, Inc. v. New Baltimore Garage, Inc., 2012 WF 4338816, at *8 (N.D. Ill. Sept. 
20, 2012); allegation of loss related to security assessments. Motorola, Inc. v. Lemko Corp., 609 
F.Supp.2d 760, 768 (N.D.Ill. Feb.11, 2009); “the costs of responding to the offense” including 
“costs to investigate and take remedial steps,” Moclis, Inc. v. Bardelli, 531 F.Supp.2d 314, 320 
(D.Conn.2008); the cost of investigating and identifying the CFAA offense, including many 
hours of valuable time away from day-to-day responsibilities, SuccessFactors, Inc. v. Softscape, 
Inc., 544 F.Supp.2d 975, 980-81 (N.D.Cal.2008); the time and resources spent to research and 
assess the unauthorized transmission of confidential and proprietary information, Duclick, ex rel. 
Susquehanna Precision, Inc. v. Vaccaro, 2007 WF 1847435, *5 (M.D. Pa.2007); loss sustained 
by plaintiffs “in investigating the potential harm to their computer system and Website is not 
lessened merely because fortuitously no physical harm was allegedly caused to the computer 
system or software,” Kaufman v. Nest Seekers, LLC, 2006 WF 2807177, *8 (S.D.N.Y.2006). 

SECOND CFAIM FOR REFIEF 
(The Copyright Act of 1976, 17 U.S.C. §§ 106 (1) & (3), 501(a)) 

140. Den Hollander repeats and realleges each and every allegation of paragraphs 1 
through 139 as if fully set forth herein. 

141. This claim arises under the copyright laws of the United States, more particularly 
17 U.S.C. §§ 106(1) & (3), 501(a). This Court has jurisdiction under 28 U.S.C. § 1338. 
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142. On January 9, 2013, a copyright registration pertaining to a revised version of the 
work “roydenhollander.com” was duly and legally issued to Den Hollander. Den Hollander is 
the sole owner of this work, TXuOOl 856032. 

143. A copy of the certificate of registration is attached to this SAC as Exhibit I. Den 
Hollander requests the Court take judicial notice of it pursuant to Federal Rules of Evidence, 
Rule 201 and Rule 1005. 

144. Schafer, in his capacity as an associate to Bolger in the Murdoch Case, infringed 
under 17 U.S.C. § 501(a) on the copyright of the above work on December 30, 2014, by 
reproducing without Den Hollander’s authorization in violation of his right under 17 U.S.C. § 
106(1) a screenshot from Den Hollander’s iCloud (Def. First Mem. Ex. T, Schafer Aff. ( J[ 2, Ex. 
1). The screenshot reproduced expressions that were identical or substantially similar to those 
contained in the homepage of the copyrighted-registered work TXuOOl 856032. 

145. In accordance with New York Rules of Professional Conduct 1.4(a)(l)(iii), 
1.4(a)(3) and on information and belief, Bolger had the screenshot with the identical copyrighted 
expressions or substantially similar expressions distributed to her clients without Den 
Hollander’s authorization in violation of his right under 17 U.S.C. § 106(3), which amounted to 
infringement under 17 U.S.C. § 501(a). 

146. During oral argument on defendants’ motion to dismiss under Rule 12(b)(6) on 
February 16, 2018, the issue arose as to allowing early discovery to determine whether a party 
had possession or control of certain copyrighted-registered materials. (Tr. p. 35 In. 1-9). In 
Twentieth Century Fox Film Corp. v. Mow Trading Corp., 749 F. Supp. 473, 475 (S.D.N.Y. 
1990), on the issue of copyright infringement of the characters on the Simpson show by a T-shirt 
manufacturer, Fox received expedited discovery for the production of documents for among 
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other reasons to determine the quantity of such infringing materials that were in the defendant’s 
possession, custody or control. The Court stated that such expedited discovery may also lead to 
“the discovery of additional infringing merchandise.” Id. 

147. Also raised at oral argument was whether infringement occurred by just 
reproducing copyrighted-registered works or that it had to be coupled with some use of the work. 
(Tr. p. 5 In. 24 through p. 6 In. 4; p. 34 In. 7-25). At Your Honor’s instructions, Den Hollander 
provided a memorandum of law concluding that reproduction alone without authorization of a 
copyrighted-registered work amounted to infringement. (Ex. L, Memorandum on Infringement). 
One cited authority consisted of the Notes of the Committee on the Judiciary, House Report No. 
94-1476, Rights of Reproduction, Adaptation, and Publication , cited in 17 U.S.C.A. § 106 under 
the Historical and Statutory Notes section. The Committee stated that “[infringement takes 
place when any one of the rights is violated [§ 106 (l)-(3)]: where, for example, a printer 
reproduces copies without selling them . . . .” 

148. Den Hollander requests that statutory damages be awarded under 17 U.S.C. 
504(c)(1) for Bolger and Schafer’s infringement of the screenshot in an amount of not less than 
$750 or more than $30,000 as the court considers just. 

149. In the Murdoch case, Bolger obtained what she called a cache of TXuOOl856032, 
which by her sworn statement of October 27, 2014, was “no longer operable.” (Hollander v. 
Shepherd, 152656/2014, N.Y. Sup. Ct., Bolger Affirmation Supporting Second Motion to 
Dismiss 'll 17 citing to Ex. 16, Dkt. 45 and 46)). Bolger could have easily determined whether 
the work duplicated in that cache was copyrighted and registered by going online to the U.S. 
Copyright Office and searching Den Hollander’s name. Doing so would have revealed that the 
work was copyrighted and registered. A comparison of the cache to Schafer’s screenshot would 
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have revealed that expressions contained in the screenshot were identical or substantially similar 
to the copyrighted-registered expressions in the cache. Such would have alerted Bolger that the 
screenshot expressions were covered by the TXuOOl856032 copyright and registration. 

150. Since Bolger is an experienced and highly acclaimed media attorney, it is logical 
that she did just that, which means the reproduction and distribution of the screenshot was willful 
infringement that allows this Court to award damages up to a sum of not more than $150,000. 17 
U.S.C. § 504(c)(2). Den Hollander also requests such damages. 

151. Further, Den Hollander also requests reasonable attorney’s fees for the time he 
has spent on this action and the costs he has incurred. 

CONCLUSION 

152. Attorney Francoeur asserts this case is “harassing” litigation, but Den Hollander 
has a fundamental right to go to court against those who violate his rights that the law protects. 
The First Amendment guarantees access to the courts so as “to protect unpopular individuals . . . 
and their ideas from suppression—at the hand of an intolerant society” McIntyre v. Ohio 
Elections Comm ’n, 514 U.S. 334, 357 (1995). 

Dated: March 8, 2018 Respectfully, 

New York, N.Y. s/ Roy Den Hollander 

Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97 @ gsb.columbia.edu 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 

ROY DEN HOLLANDER, : 


Plaintiff, 


- against - 


KATHERINE M. BOLGER, MATTHEW L. 
SCHAFER, and JANE DOES, 


Defendants. : 
-X 


USDCSDNY 
DOCUMENT 

ELECTRONICALLY FILED 

DOC #:_ 

DATE FILED: 3/13/2018 


16-CV-9800 (VSB) 

ORDER 


VERNON S. BRODERICK. United States District Judge : 

I am in receipt of parties’ joint letter filed March 8, 2018, (Doc. 47), as well as Plaintiffs 
Second Amended Complaint filed March 9, 2018, (Doc. 28), which Plaintiff filed before I made 
a detennination with respect to the parties’ joint letter. On March 12, 2018, Defendants filed a 
letter motion for leave to file a motion to strike or, in the alternative, conduct a telephone 
conference. (Doc. 50.) 

It is hereby ORDERED that this action is temporarily stayed, including Defendants’ time 
to respond to Plaintiffs Second Amended Complaint, while I make a determination with respect 
to parties’ joint letter and Defendants’ letter motion. After reviewing the parties’ submissions, I 
will determine whether a telephone conference would be beneficial and, if so, inform counsel of 
the date of the telephone conference. Further, if I determine that Plaintiff may move forward 
with his Second Amended Complaint, I will set a date for Defendants’ response to the Second 
Amended Complaint at the time I make that determination. 


SO ORDERED. 
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Dated: March 13, 2018 

New York, New York 



Vernon S. Broderick 
United States District Judge 
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ROY DEN HOLLANDER 


Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
rdenhollander97@gsb.columbia.edu 


March 18, 2018 


By ECF 


Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, N.Y. 10007 


Hollander v. Bolger et al. l:16-cv-09800 


Dear Judge Broderick: 

I am the plaintiff and an attorney admitted to this Court, and am representing myself in 
the above captioned action. 

On March 13, 2018, Your Honor issued a stay on the above proceedings: “It is hereby 
ORDERED that this action is temporarily stayed, including Defendants’ time to respond to 
Plaintiffs Second Amended Complaint, while I make a determination with respect to parties’ 
joint letter and Defendants’ letter motion.” (Ex. A, Order at 1). 

This letter is to provide Your Honor with new evidence that has just come to light and to 
inform Your Honor of new forthcoming evidence pertinent to a decision on the joint letter. 

The evidence shows that the Men’s Rights Law website (URL: mensrightslaw.net), 
which has been referred to as my “iCloud” in these proceedings, was NOT public when the 
defendants accessed it on December 30, 2014, as they said (Def. Affirmation Dkt. 34, Ex S, 
Bolger Aff. 2, 3; Ex. T, Schafer Aff. 2, 3). 

The Internet Archive, which is a nonprofit digital library, has a program called the 
“Wayback Machine.” (Ex. B, Jerri Collins, The Use and Purpose of the Internet's Wayback 
Machine, December 8, 2017, Lifewire). The Wayback Machine stores over 300 billion web 
pages from 1996 to the present. The Internet Archive’s Wayback Machine only collects web 
pages of publicly available websites: “the Archive collects web pages that are publicly 
available. We do not archive pages that require a password to access . . . .” (Ex. C, Internet 
Archive Frequently Asked Questions at 1). 

When the Wayback Machine is used to search the history of the URL 
“mensrightslaw.net,” NOTHING comes up for 2014 and before—meaning the site was private. 
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(Ex. D, Wayback search for “mensrightslaw.net” at https://web.archive.org/web/ 

20180501000000*/http://mensrightslaw.net). As for 2015 and after, six hits come up, but when 
they are clicked, a notice comes up stating “Access is denied.” (Ex. E). The Internet evidence is 
clear. When Bolger and Schafer accessed the site—it was private. 

Further, my French computer consultant will be providing a supplement to his affidavit 
attached to the joint letter. In the supplement, he swears that since he uploaded the Men’s Rights 
Law site, whenever he needed to access the site on my instructions to upload a video or audio 
recording or make a change, the site was private. It takes some time to go through the 
procedures in Europe for an affidavit and apostille, so the supplement will be submitted later if 
Your Honor permits. 

Thank you for your consideration. 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb .columbia.edu 


Copy by ECF to Defendants’ attorney 
Joseph L. Francoeur, Esq. 

Wilson Elser Moskowitz Edelman & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 
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WILSON ELSER 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 

March 19, 201 8 Joseph L. Francoeur 

212.915.5638 (direct) 
212.490.3038 (fax) 
JoseDh.francoeur@wilsonelser.com 

Via ECF 

Hon. Vernon Broderick 
United States District Judge 
United States District Court 
Southern District of New York 
40 Foley Square 
New York, NY 10007 

RE: Roy Den Hollander v. Katherine M. Bolger, et al. 

Index No. : l:16-cv-09800-VSB 
Our File No. : 16664.00002 


Dear Judge Broderick: 

We write in response to Plaintiffs March 18, 2018 letter, filed in response to Your 
Honor’s Order staying the above proceedings. Plaintiffs letter violates the stay and should not 
be considered. As plaintiff is continuing to seek to offer evidence more than 10 days after the 
deadline set by this Court, we are constrained to respond as follows. 

Plaintiffs letter mischaracterizes the “evidence” procured from the “Wayback Machine,” 
as it also fails to show that Plaintiffs website was private at the time Defendants accessed it. 

As an initial matter, the Wayback Machine is not evidence that “has just come to light” as 
Plaintiff claims in his letter. As stated in the FAQs attached as Exhibit B to Plaintiffs letter, the 
Wayback Machine has existed since 1996 . Plaintiff offers no explanation as to why he has 
waited weeks after the deadline set by Your Honor and until after the case was stayed to offer it 
for consideration. 

The Wayback Machine does not archive every public website ever posted. In fact, the 
exhibits attached to Plaintiffs letter, including an article about the Wayback Machine (Exhibit A 
to Plaintiffs Letter) and the Frequently Asked Questions portion of the Wayback Machine 
website (Exhibit B to Plaintiffs Letter), concede that the site does not archive everything. The 
article annexed to Plaintiffs letter states only that “there is a good chance” an older version of 
the website one is looking for will be in the Wayback Machine’s archives. That same article 
states, “[t]he pages are shown on Wayback Machine only reflect the ones that were archived by 
the service, not the page’s update frequency.” That article, and the Frequently Asked Questions 
page, provide directions to users as to how to have their websites archived, as “[sl ome sites may 
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not be included because the automated crawlers were unaware of their existence at the time of 
the crawl.” See FAQs, p. 1. This demonstrates that there are publicly accessible websites not 
being archived. Therefore, it is clear that the fact that the Wayback Machine does not have a 
version of Plaintiff s website prior to 2014 does not mean that it was private at any time. 

Additionally, the screenshots of Plaintiff s searches on the Wayback Machine (Exhibits E 
to Plaintiffs letter) simply show that the website was private beginning in 2016. Plaintiff has 
admitted throughout this case that he placed privacy restrictions on the website after he became 
aware that Defendants accessed it in December 2014 and January 2015. Therefore, this 
screenshot does not offer any proof of Plaintiff s claims - despite his contentions otherwise. 

It must also be noted that Plaintiff still has not procured the evidence that Court clearly 
stated at oral argument was necessary in order for Plaintiff to replead his claims. Your Honor 
clearly stated that Plaintiff was required to obtain an affidavit from his website service provider 
stating that the website was private on the date that Defendants accessed it. Neither the Wayback 
Machine, nor the second affidavit mentioned in the final paragraph of Plaintiff s letter, provide 
what the Court asked. Plaintiffs letter concedes that the second affidavit would once again only 
provide evidence that the website was private at the time it was created, a fact which is utterly 
irrelevant to the Court’s inquiry. As such, the reasoning from our previous letters regarding 
Plaintiffs Second Amended Complaint still stands and the Court should deny Plaintiffs leave to 
replead. 

Finally, Defendants are wary of any continued filings while the case is stayed, and 
reluctantly submit this response. In honor of the stay, going forward Defendants will not submit 
any further submissions in response to any future filings by the Plaintiff unless asked to do so by 
the Court. Defendants only ask that Court does not consider a failure to respond a “waiver” of 
the right to respond, and we respectfully reserve the right to respond when and if the Court lifts 
the stay or otherwise invites a response from the Defendants. 
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ROY DEN HOLLANDER 


Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
rdenhollander97@gsb.columbia.edu 


March 20, 2018 


Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 


Dear Judge Broderick: 

I am the plaintiff and an attorney admitted to this Court, and am representing myself in 
the above captioned action. 

It is clear from the continuing misrepresentations of attorney Joseph Francoeur in his 
March 19, 2018, letter that he desires to keep the truth hidden. But that’s understandable for 
someone against whom the State of New York has issued tax warrants. 

In 2013 and again in 2017, the State of New York issued two tax warrants against Mr. 
Francoeur: Warrant Id E-038499833-W001-5 and E-038499833-W002-9. (Ex. A, Tax 
Warrants). A tax warrant is issued when a taxpayer refuses to pay a deficiency assessed 
against him. These two tax warrants were equivalent to legal judgments against Mr. Francoeur 
that created liens against his real and personal property, which gave Mr. Francoeur the impetus 
to pay what he owed. Mr. Francoeur’s tax skirting is especially egregious, since he is a lawyer. 
This may just be the tip of the iceberg, since the tax warrant records from before 2004 are on 
paper at the Department of State Office and the two above were found on the Internet. 

In his March 19, 2018, letter, Mr. Francoeur would have this Court believe that new 
evidence which comes to light does not mean when a party discovers the evidence but when 
the evidence first comes into existence. That of course is absurd. I learned about the 
capabilities of the Wayback Machine just this past Sunday. 

Mr. Francoeur, not an Internet expert, claims the Wayback Machine somehow missed 
the Men’s Rights Faw site prior to his clients accessing it on December 30, 2014, even though 
Mr. Francoeur asserts the site was public. But after his clients accessed the site, the Wayback 
Machine miraculously found the site. That is illogical. If the site was public before they 
accessed it, the Wayback Machine most likely would have found it—just as a Google-cache 
would have. But there are no Google-caches from before December 30, 2014, and there are no 
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Wayback Machine scans from before December 30, 2014. All of which infers the site was 
private. 


Mr. Francoeur is desperately prevaricating and dissembling to fit his allegations in this 
case. For example, he quotes “[s]ome sites may not be included because the automated 
crawlers were unaware of their existence at the time of the crawl. See FAQs, p. 1.” But he 
leaves out the very next sentence, “[i]t's also possible that some sites were not archived 
because they were password protected . . . .” FAQs, p. 1. He also tries to spin that because the 
Wayback Machine does not keep track of the frequency of a site’s update, it means the 
Wayback Machine missed the site entirely. Not at all, the Wayback Machine periodically 
scans a site’s Index page. If the page is changed, it will show up on the next scan, but the scan 
will not tell how often the page was changed in between the scans—which has nothing to do 
with the Wayback Machine scanning the index page in the first place. 

It is important to note that the Wayback Machine does NOT show that the Men’s Rights 
Law site was public when Mr. Francoeur’s clients accessed it, but logically infers that it was 
private. The Wayback Machine along with my computer consultant’s affidavit and his 
forthcoming supplement affidavit along with my affirmation all confirm the site was private. 

The true nature of Mr. Francoeur’s litigation by misrepresentation is seen at page 2 of his 
March 19, 2018, letter where he writes, “Your Honor clearly stated that Plaintiff was required to 
obtain an affidavit from his website service provider stating that the website was private on the 
date that Defendants accessed it.” That is a blatant misrepresentation. Your Honor said: 

Either documentation from the company that shows that you basically had this 
storage and that it was something that was not accessible to the public. It may be 
that if you're correct that they are unable to tell you that, well, then see if you can 
get some documentation that reflects that. 

Feb. 16, 2018, Tr. 60:3-8. 

[Tjhere should be documentation concerning when you created the website. I 
don't myself have an iCloud. I would imagine that when you initially opened 
something where you would be storing your documents that there is some 
indication that only you would have access to it and no one else. 

Feb. 16, 2018, Tr. 63:10-15. 

There was nothing at the February 16, 2018, hearing about me obtaining an affidavit from the 
host of the Men’s Rights Law site (iCloud), and the hearing made clear that I would provide 
whatever documentation my host had—which I did. 

In another blatant misrepresentation, Mr. Francoeur writes, “Plaintiffs letter [March 18, 
2018] concedes that the second affidavit would once again only provide evidence that the 
website was private at the time it was created, a fact which is utterly irrelevant to the Court's 
inquiry.” What I actually wrote follows: 
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[M]y French computer consultant will be providing a supplement to his affidavit 
attached to the joint letter. In the supplement, he swears that since he uploaded 
the Men’s Rights Law site, whenever he needed to access the site on my 
instructions to upload a video or audio recording or make a change, the site was 
private. 

On numerous occasions since September 2012, my computer consultant uploaded videos, audios 
and made changes at my direction. The last time he uploaded a video was the beginning of last 
year. 


Finally, since I am the attorney who is facing Rule 11 sanctions, I would be remiss not to 
submit new evidence that I have recently discovered, point out Mr. Francoeur’s 
misrepresentations, and, as distasteful as I find it, raise parts of Mr. Francoeur’s past as he and 
his clients so willing did to me over two different cases in two different courts. 

Thank you for your time 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 

Copy by ECF to Defendants’ attorney 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edehnan & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 


3 



Case l:16-cv-09800-VSB Document 57 Filed 03/26/18 Page 1 of 1 


ROY DEN HOLLANDER 


Attorney at Law 


545 East 14th Street, 10D 
New York, N.Y. 10009 


Tel: (917)687-0652 
rdenhollander97@gsb.columbia.edu 


March 26, 2018 


Hon. Vernon S. Broderick 
Courtroom 518 
Thurgood Marshall 
United States Courthouse 
40 Foley Square 
New York, NY 10007 


Hollander v. Bolger et al. l:16-cv-09800 


Dear Judge Broderick: 

I am the plaintiff and an attorney admitted to this Court and am representing myself in 
the above captioned action. 

Your Honor on March 13, 2018, issued a stay on the above proceedings: “It is hereby 
ORDERED that this action is temporarily stayed, including Defendants’ time to respond to 
Plaintiffs Second Amended Complaint, while I make a determination with respect to parties’ 
joint letter and Defendants’ letter motion.” (Dkt. 53). 

As indicated in my letter on March 18, 2018, my French computer consultant would and 
has now provided me with a supplemental affidavit as evidence pertaining to Your Honor’s 
determination with respect to the “joint letter.” That supplemental affidavit is attached if Your 
Honor decides to consider it. (Ex. A, Marqua Supplemental Affidavit). 

Thank you for your consideration. 


Respectfully, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 


Copy by ECF to Defendants’ attorney 
Joseph L. Francoeur 

Wilson Elser Moskowitz Edehnan & Dicker LLP 
150 East 42nd Street 
New York, N.Y. 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-X 

ROY DEN HOLLANDER, : 


Plaintiff, 


- against - 


KATHERINE M. BOLGER, MATTHEW L. 
SCHAFER, and JANE DOES, 


Defendants. : 
-X 


USDCSDNY 
DOCUMENT 

ELECTRONICALLY FILED 

DOC #:_ 

DATE FILED: a/^oiK 


16-CV-9800 (VSB) 

ORDER 


VERNON S. BRODERICK. United States District Judge : 

On the record during oral argument, as well as in a subsequent order, I granted 
Defendants’ motion to dismiss in its entirety and granted Plaintiff leave to amend his First 
Amended Complaint (“FAC”) solely with respect to his claims filed pursuant to the Computer 
Fraud and Abuse Act (“CFAA”), 18 U.S.C. § 1030(a)(2)(C), and the Copyright Act, 17 U.S.C. 

§ 501(a). (See Doc. 43.) I am in receipt of parties’ joint letter filed March 8, 2018, (Doc. 47), as 
well as Plaintiffs Second Amended Complaint (“SAC”) filed March 9, 2018, (Doc. 48), which 
Plaintiff filed before I made a determination with respect to the parties’ joint letter. On March 
12, 2018, Defendants filed a letter-motion for leave to file a motion to strike or, in the 
alternative, conduct a telephone conference. (Doc. 50.) After reviewing the parties’ 
submissions, I will consider the SAC filed March 9, 2018, (Doc. 48), as the operative complaint 
in the instant action. Further, Defendants’ letter-motion for leave to file a motion to strike the 
SAC is GRANTED. The parties are directed to submit a joint letter setting forth a briefing 
schedule for the motion to strike on or before June 26, 2018. 
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SO ORDERED. 

Dated: June 19, 2018 

New York, New York 



Vernon S. Broderick 
United States District Judge 
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ORDER 
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On the record during oral argument, as well as in a subsequent order, I granted 
Defendants’ motion to dismiss in its entirety and granted Plaintiff leave to amend his First 
Amended Complaint (“FAC”) solely with respect to his claims filed pursuant to the Computer 
Fraud and Abuse Act (“CFAA”), 18 U.S.C. § 1030(a)(2)(C), and the Copyright Act, 17 U.S.C. 

§ 501(a). (See Doc. 43.) I am in receipt of parties’ joint letter filed March 8, 2018, (Doc. 47), as 
well as Plaintiffs Second Amended Complaint (“SAC”) filed March 9, 2018, (Doc. 48), which 
Plaintiff filed before I made a determination with respect to the parties’ joint letter. On March 
12, 2018, Defendants filed a letter-motion for leave to file a motion to strike or, in the 
alternative, conduct a telephone conference. (Doc. 50.) After reviewing the parties’ 
submissions, I will consider the SAC filed March 9, 2018, (Doc. 48), as the operative complaint 
in the instant action. Further, Defendants’ letter-motion for leave to file a motion to strike the 
SAC is GRANTED. The parties are directed to submit a joint letter setting forth a briefing 
schedule for the motion to strike on or before June 26, 2018. 
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SO ORDERED. 

Dated: June 19, 2018 

New York, New York 



Vernon S. Broderick 
United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROY DEN HOLLANDER, 

Plaintiff, 

-against- 

KATHERINE M. BOLGER, 

MATTHEW L. SCHAFER, 

JANE DOE(s), 

Defendants. 


Civil No.: l:16-cv-09800 (VSB) 


MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION TO STRIKE, 
OR IN THE ALTERNATIVE, MOTION TO DISMISS 
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Defendants, Katherine M. Bolger and Matthew L. Schafer (collectively “Defendants”), 
submit this Motion to Strike the Plaintiffs Second Amended Complaint, pursuant to Fed. R. Civ. 
P. § 12(f) or, in the alternative, to Dismiss, pursuant to Fed. R. Civ. P. § 12(b)(6). 

PRELIMINARY STATEMENT 

At the hearing on Defendants’ motion to dismiss the First Amended Complaint, this 
Court provided Plaintiff Roy Den Hollander (“Plaintiff’) with directions to a narrow path to 
amend two counts of his Complaint and demonstrate to this Court that this lawsuit was designed 
to do something more than harass Defendants. Plaintiff simply refused to take those directions. 
As a result, his Second Amended Complaint both fails to comply with this Court’s order, 
permitting amendment to the claims for alleged violations of the Computer Fraud and Abuse Act 
(“CFAA”) and the Copyright Act, and is packed with irrelevant material designed to prejudice 
the Court against Defendants and should be stricken. 

Specifically, the Court permitted the CFAA claim to be re-filed only if Plaintiff could 
demonstrate all three of the following: (i) a statement by his “service provider”; (ii) that the 
website was not publicly accessible; (iii) on the date in question. Plaintiff’s new claim actually 
fails to satisfy any of the Court’s three requirements . It merely includes bald assertions—in 
Russian—by the creator of the website (not the service provider) that it was not open to the 
public at the time of creation , which was more than two years before the date in question. As 
such, the CFAA claim must be stricken. 

Similarly, in order to replead his copyright claim, Plaintiff was required to show that (i) 
the material registered on the “roydenhollander.com” website was present on the 
“mensrightslaw.net” website and (ii) the screenshot/cache included in the underlying motion in 
state court contained this registered material. Plaintiff has not demonstrated what was on the 
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copyrighted website “roydenhollander.com,” and has not shown whether any portion of the 
registered material was on the “mensrightslaw.net” website. Plaintiff’s failure to identify any 
such material is again a basis to strike the Second Amended Complaint. 

In addition to the explicit grounds to strike noted by the Court, the Second Amended 
Complaint fails to state any claim for which relief may be granted, and thus is subject to 
dismissal pursuant to Rule 12(b)(6) for failure to state a claim. Plaintiff has failed to plausibly 
allege the most central allegation of a CFAA claim— i.c. . that Defendants “hacked” his 
website—or that he has suffered the requisite “loss.” And Plaintiffs claims regarding hacking 
and unlawful duplication are barred by collateral estoppel as the New York Supreme Court has 
already ruled that Plaintiff has “no basis” for such claims. 

Finally, the claim for copyright infringement also fails to state a claim. The Second 
Amended Complaint abandons the prior basis for the copyright claim which was based solely on 
the “responses to media” document. Plaintiff bases his brand new copyright claim on two 
exhibits in the state court action of the “mensrightslaw.net” website. However, the Second 
Circuit specifically found in Den Hollander v. Steinberg, 419 F. App’x 44, 47 (2nd Cir. 2011), 
that attaching a registered work as an exhibit to a filing constitutes “fair use” and cannot support 
a claim for copyright infringement. 

This lawsuit is and always has been a meritless claim brought to harass Defendants. This 
Court has provided Plaintiff with ample opportunity to provide otherwise and the Plaintiff has 
simply used these opportunities to continue to harass Defendants while failing to cure the 
fundamental deficiencies in his pleadings. This Court should end this lawsuit now by striking 
Plaintiffs Second Amended Complaint or dismissing it in its entirety with prejudice. 


2 
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STATEMENT OF FACTS AND PROCEDURAL HISTORY 
A. Plaintiff Files Suit In State Court 

In March 2014, Plaintiff filed a lawsuit in New York Supreme Court alleging that two 
Australian newspapers and two Australian journalists defamed him in several news articles 
describing his attempts to establish a “men’s rights” course at the University of South Australia 
(the “Shepherd Action”). See Hollander v. Shepherd , Index No. 152656/2014 (Sup. Ct. N.Y.); 
Dkt. 48 (“SAC”) at ( ][ ( ][ 4-8; Declaration of Joseph Francoeur (“Francoeur Deck”), Ex. A 
(Summons & Complaint in Shepherd Action). Ms. Bolger and Mr. Schafer represented 
defendants in that case. Id. at ( ][ 8. 

The defendants moved to dismiss the complaint for lack of personal jurisdiction and on 
the grounds that the articles, which, among other things, called Plaintiff an “anti-feminist,” were 
true. Id. at ff 32. Plaintiff then moved for an immediate trial. Id. at'][ 67. In the course of 
opposing that motion, Mr. Schafer conducted a Google search and discovered a publicly 
available website maintained by Plaintiff that included a document about the Shepherd Action 
entitled “Responses to Media.” Id. ( ][ 57. A copy of that document was included as an exhibit to 
Ms. Bolger’s affirmation in opposition to the motion for immediate trial. See id. at ( J[ 42; see also 
Francoeur Deck, Ex. B (Bolger Affirmation). 1 

The next day, Plaintiff sought an order to show cause as to why Defendants should not be 
sanctioned for hacking his website in violation of criminal laws prohibiting the unauthorized use 
of a computer, computer trespass, computer tampering and the CFAA. SAC at •][ 45. Ms. Bolger 
and Mr. Schafer then filed a letter noting that the order to show cause “is frivolous on its face 


1 A court may take “judicial notice of these state court filings.” Taveras v'. Morales, 22 F. Supp. 3d 219, 228 
(S.D.N.Y. 2014); see also Kramer v. Time Warner, Inc., 937 F.2d 767, 774 (2d Cir.1991) (courts may “take judicial 
notice of documents filed in other courts ... to establish the fact of such litigation and related filings”). 
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and should be denied.” Francoeur Decl., Ex. C (Letter regarding Order to Show Cause). Justice 
Peter Moulton declined to sign the order, noting that “if appropriate” Plaintiff could bring the 
order by motion. Id., Ex. D (Moulton Order); SAC at ( J[ 45. 

Undeterred, the next day, Plaintiff brought a “motion requiring defendants to withdraw 
illegally obtained document,” alleging that Ms. Bolger and Mr. Schafer “hackfed] into Plaintiff’s 
personal computer or his digital cloud” to obtain the document. SAC at'][ 46; Francoeur Deck, 
Ex. E (Motion to Withdraw). Ms. Bolger and Mr. Schafer opposed that motion and submitted 
affidavits in which they swore they did not hack Plaintiffs website, the document was “freely 
available on Plaintiffs website,” they lacked the skills to hack Plaintiffs computer, and they did 
not direct anyone else to hack into the website. SAC at ( | 48; Francoeur Deck, Exs., F 
(Defendants’ Opp. to Motion to Withdraw), G (Affidavit of Katherine M. Bolger), H (Affidavit 
of Matthew L. Schafer). 2 Mr. Schafer also attached to his affidavit a screenshot of Plaintiff’s 
website showing that Defendants visited a publicly available website 

“www.mensrightslaw.net/main/index.html” and that Google had cached a publicly available 
version of that website. SAC at *][ 57; Francoeur Deck, Ex. H. Those exhibits also showed that 
Plaintiff was soliciting donations from the public through a “Donate” button.” Francoeur Deck, 
Ex. H. 

B. Justice Schecter Holds That There Was “No Basis” For Plaintiff’s Motion 

Justice Jennifer Schecter denied Plaintiff’s motion to withdraw because “[t]here is no 
basis for granting the relief sought.” SAC at'][ 50; Francoeur Deck, Ex. I (Schecter Order). The 
court also dismissed the suit as against the Australian defendants for lack of personal 


2 Plaintiff attached these affidavits to his First Amended Complaint, but did not attach them to his SAC. 
Nevertheless, the Court may take judicial notice of the same either as state court filings, supra n.2, or as matters 
referenced in the complaint, see Silsby v. Icahn, 17 F. Supp. 3d 348, 354 (S.D.N.Y. 2014). 
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jurisdiction. SAC at ^ 51; Francoeur Decl., Ex. J. Although Plaintiff appealed the dismissal as 
against the Australian defendants, he did not appeal the order denying his motion to withdraw the 
illegally obtained document. Id. at 'll 52. Ultimately, the First Department dismissed Plaintiffs 
appeal, and the New York Court of Appeals denied him leave to appeal. SAC, Ex. F; Francoeur 
Deck, Ex. K, Ex. L. 

C. Plaintiff Commences This Litigation 

Less than a month after the final dismissal of his appeal in the Shepherd Action, Plaintiff 
filed the instant suit against Ms. Bolger and Mr. Schafer. Dkt. 1. Plaintiff alleged, as he had in 
state court, that Defendants hacked his computer or iCloud to retrieve the document and 
fraudulently described the document filed with the state court as a “Media Release” rather than 
“Responses to Media.” See generally id. After Defendants filed a letter motion for a pre-motion 
conference seeking dismissal of the complaint, Plaintiff filed his Amended Complaint. See 
generally Dkt. 18. 

Plaintiff s Amended Complaint sought millions of dollars in damages for alleged 
violations of the CFAA, RICO, trespass to chattel, injurious falsehood, and violation of attorney 
work product. Id. In the Amended Complaint, Plaintiff also added claims for alleged violations 
of the Copyright Act, id. ff 89-97, and replevin, id .']['][ 123-27. On May 15, 2017, Defendants 
moved to dismiss the First Amended Complaint. See Dkt. 33. 

D. February 16, 2018 Hearing And The Court’s Order Dismissing The FAC 

On February 16, 2018, the Court held a hearing regarding Defendants’ motion to dismiss 
the FAC. During the hearing the Court informed Plaintiff that the Court intended to dismiss the 
vast majority of Plaintiff s claims outright. See Dkt. 58 (“2/16 Tr.”) 19:6-8 (“I was prepared to 
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dismiss your complaint today.”) The Court then stated that if Plaintiff could gather certain proof, 
he could amend his complaint to replead just two of causes of action: (1) the Computer Fraud 
and Abuse Act of 1986, and (2) the Copyright Act, 17 U.S.C. § 501. In particular, as to the 
CFAA claim, the Court stated: “There was no indication from your service provider that at the 
time of the complaint you actually had a website that was password protected or anything of that 
nature. Would you be able to actually get that from your website provider a document that said 
at this time you had a website that was protected?” Id. at 15:12-17. The Court further advised 
Plaintiff: 

If what you are telling me that you believe you can add facts and the facts 
specifically relating to - again, I don’t know who your service provider is but to the 
extent that you have a service provider and you can get the information that 
basically shows that during this time period you had a website and that website - I 
don’t know what it would - that you had a website or a cloud or some sort of storage 
on the Internet that was protected. In other words, that no other individuals could 
access. That would be something that you would rely on in connection with your 
complaint. 

Id. at 19:8-18. 

As to the copyright claim, the Court explained what was required of Plaintiff in order to 
properly plead his copyright claim: 

Well, let me just ask this: Before I send you off to amend the complaint with regard 
to the copyright, as I mention assuming you could show that this material is 
copyrighted and arguably they may have had access to it on this website - I think 
it would have to be on the .net website, not the .com website because my 
understanding of that is that predated the .net website. And, in fact, the .com website 
may have been the website you were utilizing in connection with your law practice. 

Id. at 36:15-23. 

Thereafter, the Court dismissed Plaintiff’s complaint in its entirety, giving the Plaintiff the 
chance to replead only the CFAA and copyright claims. See Dkt. 43. 

E. Second Amended Complaint 

On March 9, 2018, Plaintiff filed the SAC before the Court granted him leave to do so. 
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See generally SAC; see also Dkt. 53 (noting that Plaintiff “filed before [the Court] made a 
determination with respect to the parties’ joint letter”). As to the CFAA claim, Plaintiff 
produced a Russian language affidavit—from Plaintiff’s French computer consultant—who 
claims to have created the website in 2012. See SAC, Ex. D (Aff. of James-Michel Marqua). 3 
The affidavit states that Mr. Marqua “create[d] a website” for Plaintiff in September 2012 and 
that at the time the website was created, it was protected by access codes. Id. Mr. Marqua never 
swears as to whether the website was private at the time Defendants allegedly accessed it more 
than two years later. Id. As to the copyright claim, the SAC also alleged that Plaintiff has a 
registration for a different website, “roydenhollander.com.” Id. at ( J[ 112; id ., Ex. I. Plaintiff does 
not allege what content is subject to that registration, however, only vaguely stating that the 
website accessed and screenshotted by Defendants, “mensrightslaw.net” contained some of this 
material. Id. at 112, 116. 

In addition, Plaintiff made a new series of attacks on Defendants, including alleging that 
Defendants violated the Penal Code. Id. at ( J[ ( J[ 120-23. Plaintiff attached communications showing 
that he had surreptitiously—and unsuccessfully—sought to institute criminal proceedings against 
Ms. Bolger and Mr. Schafer. Id. at']['][ 122-23; Id., Ex. J. 

In response. Defendants wrote to the Court, asking that the Court not entertain the SAC 
as it was filed without the Court’s permission and further asking for leave to move to strike the 
SAC should the Court allow the SAC to remain because, as will be discussed below, the SAC 
does not comply with the Court’s directives. See Dkt. 50. After a continued letter exchange 
between the parties, the Court stayed the action while it decided Defendant’s letter motion. Dkt. 
53. 


3 It is unclear whether Mr. Marqua, who Plaintiff describes as travelling in Russia at the time the affidavit was 
executed, speaks Russian, the language in which the affidavit was prepared. Dkt. 49. 

7 

9205363v. 1 
9205363v. 1 




Case l:16-cv-09800-VSB Document 67 Filed 08/07/18 Page 13 of 27 


On June 19, 2018, the Court deemed the SAC to be the operative complaint, and granted 
Defendants permission to make a motion to strike the SAC. Dkt. 60. 

ARGUMENT 

This Court should strike Plaintiffs SAC and/or dismiss it in its entirety. In allowing 
Plaintiff to amend his complaint, this Court gave Plaintiff ample opportunity to demonstrate that 
he had meritorious claims. However, the SAC makes clear that the true intent of this frivolous 
lawsuit is to harass Defendants. This Court should, therefore, strike the SAC for failure to 
comply with its order and for making prejudicial attacks on Defendants that have no bearing on 
the merits of this case. In the alternative, this Court should dismiss Plaintiff’s SAC pursuant to 
Fed. R. Civ. P. 12(b)(6), because like the First Amended Complaint before it, it fails to state a 
claim for which relief can be granted. 

POINT I - THE COURT SHOUUD STRIKE THE COMPUAINT FOR PUAINTIFF’S 
FAIUURE TO COMPLY WITH THE COURT’S ORDER 

This Court should strike Plaintiffs SAC because Plaintiff failed to comply with the 
Court’s Order. Federal Rule of Civil Procedure § 12(f) provides: “The court may strike from a 
pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous 
matter.” Pleadings are considered immaterial where they have “no essential or important 
relationship to the claim for relief or the defenses being pleaded.” Castro v. Covenant Aviation 
Sec., LLC, 2013 WL 3070319, *5 (S.D.N.Y. 2013) (internal citations omitted). Similarly, a 
pleading is considered to be impertinent if it “consists of statements that do not pertain, and are 
not necessary, to the issues in question.” Id. In addition, a Court may strike a pleading in its 
entirety when the party does not comply with the the Court’s Order. 4 See example Bain v. 

4 Throughout the SAC, Plaintiff makes various allegations that the Court has already rejected in dismissing the First 
Amended Complaint. While these are not enumerated as causes of action. Plaintiff is clearly attempting to interject 
them into the case while implying he complied with the Court’s Order. As discussed below, these non-compliant 
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Cotton , 2009 WL 1660051, *2-3 (D. Vt. 2009) (striking amended complaint where it did not 
comply with the court’s order regarding how plaintiff could replead); Burke v. ITT Automotive, 
Inc., 139 F.R.D. 24, 37 (N.Y.W.D. 1991) (striking defendant’s answer for failure to comply with 
court orders). Here, the Court was very clear at the motion to dismiss argument that Plaintiff 
could only replead these causes of action if certain requirements were met. Because Plaintiff has 
not complied with the Court’s requirements, these causes of action should be stricken. 

A. Plaintiff Did Not Show That His Website Was Private At The Time Defendants 
Accessed It 

First, the Court explicitly conditioned Plaintiff’s leave to replead his CFAA claim on 
providing evidence from the website’s service provider that on the date Defendants accessed the 
website that it was protected. * * * * 5 See 2/16 Tr. 7:8-9; 15:8-17; 16:9-11; 61:2-6. Yet, when Plaintiff 
filed his Second Amended Complaint, he attached an affidavit admitting that he cannot procure 
this evidence . See SAC, Ex. A; id. at ff 15-19 (“Technical Support told me that they cannot 
determine from my account records whether the Men’s Right Law site has access codes or not.”). 
He also submitted an affidavit from the individual who created the website in 2012. See SAC, 
Ex. D. This affidavit is deficient in a number of ways. First, the Court repeatedly stated that it 
was seeking documentation from the website’s service provider to substantiate Plaintiff’s claims. 
2/16 Tr. 10:22-24; 15:12-17; 16:9-11; 19:8-18. Mr. Marqua is not Plaintiff s service provider. 


allegations are designed to prejudice the Court and distract from the issues Plaintiff was actually permitted to plead. 

For example. Plaintiff makes allegations regarding theft of computer related material and the New York Penal Code. 

See SAC at ‘|| 43. However, this was raised as a cause of action in Plaintiff's First Amended Complaint and was 
dismissed. Plaintiff also claims that the “Responses to Media” document constitutes attorney work product and 
alleges that Defendants violated the privilege by attaching it as an exhibit to their motion in the Shepherd Action. 

See SAC at '||‘|[ 93, 103-11. At the oral argument on the motion to dismiss the Court specifically told Plaintiff that 
the “Media Release” document is not work product. See 2/16 Tr. 30:15-21. In sum, these claims are completely 
erroneous, violate the Court’s order, and should be stricken. 

5 The Court preliminarily granted plaintiff to replead his allegations regarding “malware” by submitting a 
declaration from a forensics expert, but the Court withdrew this permission when it was pointed out by Defendants 
that these allegations were not in the Amended Complaint. 2/16 Tr. 61:13-25. 
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SAC at ( J[ 87 (describing Mr. Marqua as a “computer consultant”). Second, even if the affidavit 
was from the website’s service provider, as the Court ordered, it still does not provide the 
information requested. The Court was not questioning whether Plaintiffs website was private at 
the time it was created, but rather whether it was private at the time Defendants accessed it . 2/16 
Tr. 19:8-18. Plaintiff, therefore, has not complied with the Court’s order. Whether the website 
creator placed protection measures on it in September 2012, more than two years before the 
alleged “hacking,” is simply irrelevant. SAC at ( J[ 115. Were there any doubt, Plaintiff’s affiant 
made no representations at all as to whether he knew the website was locked at the time 
defendants accessed it. See generally id.. Ex. D. Therefore, the CFAA claim should be stricken. 

B. Plaintiff Has Not Cured The Pleading Defects With Regards To The Copyright 
Claim 

Second, as to Plaintiff’s copyright claim, the Court was very clear that Plaintiff could 
only replead his cause of action for copyright infringement if he alleged that the content filed by 
Defendants in state court had been published on Plaintiff’s prior website, 

“roydenholladner.com,” which had been registered with the Copyright Office. See 2/16 Tr. 
36:15-23. Specifically, at oral argument, the Court explained that Plaintiff was required to show 
that the website accessed by Defendants, “mensrightlaw.net” (referred to as the “.net website” by 
the Court), contained material that was registered as part of the “roydenhollander.com” (referred 
to as the “.com website” by the Court). Id. Plaintiff was further required to demonstrate that the 
registered material was the infringed material. Id. As the Court put it, “[T]he document that has 
copyright on it doesn’t indicate with any sort of specificity what the purported copyrighted 
material is. I guess what I would say to you Mr. Hollander, as stated I would dismiss the 
copyright claim based on the current allegations in the complaint.” Id. at 33:14-19. 

However, Plaintiff has failed to meet this requirement. In the SAC, Plaintiff merely 
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alleges that he has a registered copyright for “roydenhollander.com” and that portions of that 
copyrighted work appeared on “mensrightslaw.net,” and therefore when Defendants attached the 
screenshot and cache of the “mensrightlaw.net” website to an affidavit in the Shepherd Action, 
Defendants reproduced, and thus infringed, his copyright in the “roydenhollander.com” website. 
See SAC at ( ][ 112-15. Plaintiff, however, neither attached a certified copy of the registered work 
nor specified which portions of the screenshot and/or cache of “mensrightslaw.net” contained 
registered works, making it impossible for Defendants or the Court to determine whether the 
website Defendants viewed even contained any registered material. Because Plaintiff has not 
indicated what specifically was subject to the copyright on “roydenhollander.com” or 
specifically identified what part of that registered work was reproduced on “mensrightslaw.net,” 
he has not pleaded a copyright claim in accordance with the Court’s order. 

Because Plaintiff failed to satisfy the Court’s order setting forth the requirements for 
repleading his CFAA and copyright claims, the SAC should be stricken in its entirety. 

C. The Allegations In Plaintiff’s Second Amended Complaint Serve No Purpose 
Other Than An Attempt To Prejudice The Court 

The SAC should also be stricken on the additional ground that it contains substantial 
material that is irrelevant to the two claims asserted and is clearly designed to prejudice the Court 
and harass Defendants. The law is clear that “allegations may be stricken if they have no real 
bearing on the case, will likely prejudice the movant, or where they have criminal overtones.” 

G-I Holdings v. Baron & Budd, 238 F. Supp. 2d 521, 555 (S.D.N.Y. 2001); see also Oram v. 
SoulCycle, LLC, 979 F. Supp. 2d 496, 512 (S.D.N.Y. 2013) (holding materials must be stricken 
when it is “immaterial and irrelevant to [a] case” and “serves no purpose except to inflame the 
read and accordingly will be stricken”). Thus, Plaintiff’s superfluous and prejudicial allegations 
must be stricken as having no conceivable relationship to the merits of Plaintiff’s claims. See 
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Arias-Ze ball os v. Tan, 2006 WL 3075528, *10-11 (E.D.N.Y. 2006); see also Impulsive Music v. 
Pomodoro Grill, Inc., 2008 WL 4998474, *3 (W.D.N.Y. 2008). 

Here, when this Court allowed Plaintiff to amend his First Amended Complaint, the 
Court acknowledged that Defendants “believe this lawsuit is pure harassment plain and simple.” 
2/16 Tr. 40:16-17. The Court then remarked, “I am not opining on that one way or another, but I 
will say that if one were to look at the history of things, I understand the argument that they are 
making.” Id. at 40:17-20. The Court then advised that Plaintiff should, therefore, be cautious in 
seeking to amend a complaint. Id. at 40:20-25. (“I am not precluding them from if we go down 
this path and you amend your complaint and the information comes out that doesn’t support the 
allegation that the defendants hacked into your computer 6 or that they improperly accessed your 
iCloud, I will hear from them with regard to what if any remedies they would like to take.”). 

Plaintiff clearly did not heed that caution. Instead, the SAC contains myriad allegations 
that are irrelevant, immaterial, and have no purpose other than trying to prejudice the Court and 
harass Defendants. In Paragraphs 34 through 40 of the SAC, for example, Plaintiff makes 
numerous allegations about the role of “feminism” in Shepherd Action and his interpretation of 
the term “feminism.” See SAC at ( J[ ( J[ 34-40. In paragraphs 48-49, he spends significant time 
criticizing Ms. Bolger’s litigation tactics in defending the Shepherd Action. See id. at ( J[ ( J[ 48-49. 
In paragraphs 120-123, he goes further accusing Defendants of numerous Penal Code violations 
and reveals his attempts to file criminal complaints against Defendants. Id. at ( ][ l ][ 120-23; id., 

Exs. J &K (criminal complaints filed by Plaintiff against Defendants). These allegations are 
completely irrelevant and immaterial to this case, and are meant to create the false impression 
that Defendants are out to get Plaintiff and prevent him from asserting his rights, when in reality 


6 In the SAC, Plaintiff voluntarily withdrew his allegations regarding hacking into his computer. SAC at ( ([ 12 n.2. 
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Defendants were simply attorneys who successfully represented a client in defeating Plaintiffs 

prior lawsuit. These allegations are clearly irrelevant and improper and must be stricken. 

Point II - PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED PURSUANT TO 
RULE 12(b)(6) 

In the alternative, this Court should dismiss Plaintiff’s SAC in its entirety because, on his 
third try, he has still not plausibly plead either a CFAA claim or a copyright claim. A complaint 
can survive a motion to dismiss only if it “statefs] a claim to relief that is plausible on its face.” 
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); see also Ashcroft v. Iqbal , 556 U.S. 662, 
678 (2009). “Threadbare recitals of the elements of a cause of action,” “supported by mere 
conclusory statements, do not suffice” to state a viable claim. Iqbal, 556 U.S. at 678. Instead, a 
claim has “facial plausibility when the plaintiff pleads factual content that allows the court to 
draw the reasonable inference that the defendant is liable for the misconduct alleged.” Id. 
(emphasis added); see also Twombly, 550 U.S. at 545. 

Although a court should generally assume the truth of allegations in a complaint for 
purposes of a motion to dismiss, it “need not feel constrained to accept as truth conflicting 
pleadings that make no sense,” “would render a claim incoherent,” or “are contradicted either by 
statements in the complaint itself or by documents upon which its pleadings rely, or by facts of 
which the court may take judicial notice.” In re Livent, Inc. Noteholders Sec. Litig., 151 F. Supp. 
2d 371, 405 (S.D.N.Y. 2001). In fact, “[i]f the allegations of a complaint are contradicted by 
documents made a part thereof, the document controls and the court need not accept as true the 
allegations of the complaint.” Weston Funding, LLC v. Consorcio G Grupo Dina, S.A. de C.V., 
451 F. Supp. 2d 585, 587 (S.D.N.Y. 2006); see also Beauvoir v. Israel, 794 F.3d 244, 248 (2d 
Cir. 2015) (“threadbare recitals” in a complaint did not refute contradictory letter attached as an 
exhibit to the complaint); Feick v. Fleener, 653 F.2d 69, 75 (2d Cir. 1981) (dismissal proper 
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when power of attorney annexed to complaint contradicted plaintiffs’ claims). This is so even 
where documents are referenced by but not attached to the complaint. See Rapoport v. Asia 
Electronics Holding Co., Inc., 88 F. Supp. 2d 179, 184 (S.D.N.Y. 2000) (affirming dismissal in 
part because newspaper article and prospectus referenced in complaint “cal 1 [ ed | into question 
and, apparently, contradict [ed]” allegations in complaint). Here, Plaintiff has failed to plead 
either his CFAA or copyright claims. 

A. Plaintiff Did Not Adequately Plead That Defendants Violated The CFAA 

Plaintiff failed to plead his CFAA claim in three ways. First , Plaintiff has failed to 
plausibly allege facts that establish the sine qua non of the CFAA claim—the alleged hacking of 
his website. When considering a motion to dismiss, wholly speculative and unsupported 
allegations need not be taken as true. “A court may dismiss a claim as ‘factually frivolous’ if the 
sufficiently well-pleaded facts are ‘clearly baseless’ - that is, if they are ‘fanciful,’ ‘fantastic,’ or 
‘delusional.’” Gallop v. Cheney, 642 F.3d 364, 368 (2d Dep’t 2011) (citing Denton v. 
Hernandez, 504 U.S. 25, 32-33 (1992)); see also Curtis v. Law Offices of David M. Bushman, 
Esq., 443 F. App’x 582, 585 (2d Cir. 2011) (rejecting “conclusory and speculative [RICO] 
allegations” against prior opposing counsel). Or, as this Court put it at the oral argument on the 
motion to dismiss the First Amended Complaint, pleading on “[information and belief does not 
mean you can just guess.” 2/16 Tr. 32:14-15. 

In this case, fanciful guesses are all that Plaintiff has offered. He alleges “on information 
and belief’ that Defendants (i) “deduced” that Plaintiff had an “iCloud” 7 accessible via the 

7 Plaintiff claims that Defendants wrongfully accessed his “iCloud,” implying that they had accessed his personal 
documents. See SAC at ‘|[ 70. However, at oral argument Defendant conceded that he does not have an iCloud, 
which is a specific form of storage, not a generic term, and that what was accessed was actually a website. See 2/16 
Tr. 7:4-16. Similarly, Plaintiff repeatedly pleads that Defendants admitted to accessing his “iCloud.” That is wrong 
as Defendants explained in their affidavits, they simply visited Plaintiff s publicly available website. See Francoeur 
Aff., Ex. G , Ex. H. Plaintiffs affiant also notes that he created a “website” for Plaintiff—not an iCloud. See SAC, 
Ex. D. 
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internet, (ii) engaged in a specific form of hacking that is not traceable (i.e. “brute force 
cracking”), (hi) stripped the access codes and (iv) made the “iCloud” public. See SAC at If 69- 
82; see also id. at H 13, 15, 59, 78 (relying on “inferences”, “logical inferences” and stating 
something “logically follows); id. ( fj[ 12, 60, 67, 69, 70, 74 (allegations based only on 
information and belief). Plaintiff, however, fails to plead even a single fact to provide a basis for 
such conclusory and outlandish statements. 

To the contrary, many of Plaintiffs “inferences” purport to be based on affidavits 
submitted by Defendants in the Shepherd Action which specifically deny that they engaged in 
hacking and explicitly state that Defendants did not access an “iCloud,” but rather they accessed 
a public website as they would any other website. See SAC at K 57; Francoeur Aff., Exs. F & G. 
A plain reading of the SAC makes clear that Plaintiff himself has no idea if, how or when this 
alleged hacking occurred, presenting nothing more than mischaracterizations of Defendants’ 
averments that they did not hack and an ever evolving hypothetical (and fabricated) scenario of 
how Defendants may have possibly accessed his website and documents contained therein. See, 
e.g., SAC at']['][ 59-74 (supporting allegations again with “on information and belief’ and 
inferences). Such claims are not pled with sufficient particularity and are not plausible. As such, 
Plaintiff cannot maintain his CFAA claim and as such, it should be dismissed. 

Second , Plaintiff’s CFAA claim must fail because accessing a publicly available website 
cannot form the basis of CFAA claim. See, e.g., Orbit One Commc’ns, Inc. v. Numerex Corp., 
692 F. Supp. 2d 373, 385 (S.D.N.Y. 2010) (rejecting argument that CFAA prohibits “an 
employee’s misuse or misappropriation of information to which the employee freely was given 
access and which the employee lawfully obtained”); Cvent, Inc. v. Eventbrite, Inc., 739 F. Supp. 
2d 927, 932-934 (E.D. Va. 2010) (rejecting CFAA claim based on gathering data from publicly 
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available website). As discussed supra, the screenshot and cache of “mensrightslaw.net” 
demonstrate beyond doubt the implausibility (to say the least) of Plaintiff’s allegations that the 
website was private. Francoeur Decl., Ex. H. For example, Plaintiff admits in the SAC that 
“mensrightslaw.net” is designed to be accessible through the Columbia Business School Alumni 
website. See SAC at C J[ 60. If Plaintiff had intended this website to function like an iCloud— i.e. , 
as private, personal storage—it defies logic that he would have taken proactive measures to have 
it linked on his public profile. Furthermore, the cache of the website shows that it contained a 
“Donate” button soliciting money from the public, which would not be present if Plaintiff was 
truly only using it for storage. See Francoeur Decl, Ex. H. There can be no reasonable dispute: 
Plaintiffs website was public. For this reason, the cause of action alleging violation of the 
CFAA should be dismissed. 

Finally , Plaintiffs CFAA claim must be dismissed for failure to adequately plead loss. In 
order to plead a private cause of action under the CFAA, one must plead at least $5,000 of loss 
or damages. Nexans Wires S.A. v. Sark-USA, Inc., 319 F. Supp. 2d 468, 471 (S.D.N.Y. 2004). 
Moreover, the loss or damage must be related to “computer related constructs.” See, e.g., 
Schatzki v. Weiser Capital Mgmt., LLC, No. 10 Civ. 4685, 2012 WF 2568973, *2 (S.D.N.Y. 
2012) (“damages and losses are limited to ‘computer-related constructs.’”); Nexans Wires S.A. v. 
Sark-USA, Inc., 319 F. Supp. 2d 468, 474 (S.D.N.Y. 2004) (“there is nothing to suggest that the 
‘loss’ or costs alleged can be unrelated to the computer”). Here, Plaintiff now claims that he met 
this threshold because he spent 37.3 hours of time “investigating” the alleged hacking and the 
damage. See SAC at ( |[ ( J[ 98, 138. Plaintiff calculates the value of this time by using his hourly 
billing rate as an attorney, which is improper given the non-legal tasks he allegedly performed. 
See id. at ( ][ l ][ 98, 99. Plaintiff is essentially claiming loss of attorney’s fees that he allegedly 
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would have recognized as a “semi-retired attorney,” see id. at'][ 27, which is simply not 
cognizable. See Nexans Wires S.A., 319 F. Supp. 2d at 476 (loss inadequately pleaded where “no 
facts are alleged showing that preventive measures were added to the computers or that the 
system was augmented to tighten security — after all, these were discussions between senior 
executives — not computer experts ” (emphasis added)). Therefore, Plaintiff has failed to plead 
loss pursuant to the CFAA and his cause of action should be dismissed. 

B. Plaintiff Fails To State A Claim For Copyright Infringement. 

Plaintiff has similarly failed to adequately plead a claim for copyright infringement 
because Plaintiff has failed to plausibly allege either ownership of registered materials or that 
Defendants infringed his registered materials. 

In order to sustain a claim for copyright infringement, Plaintiff must plead ownership of 
registered material that has been infringed. “Rule 8(a)(2) of the Federal Rules of Civil Procedure 
requires a ‘short and plain statement of the claim showing that the pleader is entitled to relief.’ 

In applying this rule to copyright infringement actions, courts have required that particular 
infringing acts be alleged with specificity.” See DiMaggio v. International Sports, Ltd., 1998 
WL 549690, *1 (S.D.N.Y. 1998); see also Cole v. John Wiley & Sons, 2012 WL 3133520, *12- 
13 (S.D.N.Y. 2012). As one court in this district summed it up, “Courts have repeatedly rejected 
the use of the type of conclusory and vague allegations ... as a substitute for allegations that 
specify the original works that are the subject of a copyright claim.” Cole, 2012 WL 3133520, at 
* 12 . 

As discussed above, Plaintiffs SAC fails to sufficiently allege what is actually covered 

by his registration of “roydenhollander.com” website that appears on the separate 

“mensrightslaw.net” website. Instead, Plaintiff vaguely claims that portions of the registered 

material, or material substantially similar to the registered material, were present in the portions 
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of “mensrightslaw.net” that were used in the Shepherd Action. See SAC at ( ][ ( ][ 112-19. Plaintiff, 
however, does not attach a copy of the deposit materials for “roydenhollander.com” or specify 
which portions of the screenshots of the mensrightslaw.net include that material. As such, the 
facts as pleaded do not allow for a determination of whether the registration actually covers the 
work at issue—Le., the screenshotted/cached portions of “mensrightslaw.net.” In fact, Plaintiff 
admits that he does not actually know what was registered or if any registered material was 
contained on “mensrightslaw.net” because he has not obtained a copy of his own deposit 
materials. See SAC at'][ 116. Plaintiff has not specified which portions of the 
screenshots/cached copies of “mensrightslaw.net” contain registered works and thus, he has not 
sufficiently pleaded that Defendants violated his copyright when they allegedly reproduced those 
works in the Shepherd Action. 8 

Second, Plaintiff’s claim for copyright infringement must be dismissed because the only 
use alleged in the Complaint— i.c. . the use of screenshots/caches of “mensrightslaw.net” in 
litigation—is considered “fair use” and thus, is not actionable. See Castle Rock Entm ’t, Inc. v. 
Carol Publ’g Grp., Inc., 150 F.3d 132, 143 (2d Cir. 1998) (listing use injudicial proceedings as 
an example of having a transformative use that warrants fair use protection); Scott v. 
WorldStarHiphop, Inc., 2011 WL 5082410, *7-8 (S.D.N.Y. 2011) (“Using this analysis, courts 
have repeatedly held that the reproduction of copyrighted works as evidence in litigation is fair 
use.”); accord Bond v. Blum, 317 F.3d 385 (4th Cir. 2003) (finding that use of copyrighted 
manuscripts as evidence in trial was fair use); Jartech, Inc. v. Clancy, 666 F.2d 403, 406-07 (9th 
Cir. 1982) (finding that copies of films made for use in judicial proceedings constitutes fair use). 

8 Additionally, it should be noted that Plaintiffs allegations regarding his copyright claim for the cache are simply 
inaccurate. Plaintiff alleges that Defendant Bolger obtained a cache of roydenhollander.com, the actually registered 
website. See SAC at ‘|| 113. However, the affirmation cited by Plaintiff actually states that Defendant Bolger 
viewed and obtained a cache of “mensrightslaw.net,” not “roydenhollander.com.” See Francoeur Decl., Ex. G. 
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In fact, it was a case that Plaintiff brought against another opposing counsel that 

established that rule in this Circuit. In Den Hollander v. Steinberg , Plaintiff alleged that the 

attachment of multiple registered works to a motion infringed his copyright in those works. The 

Second Circuit disagreed, holding that this constitutes “fair use” and cannot support a claim for 

copyright infringement. 419 Fed. App’x at 47. In discussing the effect of using registered works 

in litigation as opposed to commercial use, the Court pointed out that Congress specifically listed 

use in “judicial proceedings” as an example of fair use. Id. There can be no reasonable dispute 

but that Steinberg precludes recovery here. 9 

This is true despite Plaintiffs creative pleading wherein he does not now explicitly 

contend that infringement occurred when the screenshot/cache were filed but rather upon Mr. 

Schafer taking the screenshot and Ms. Bolger distributing them to her clients. SAC at ( J[ ( J[ 144-45. 

Plaintiffs end run on Steinberg, however, is meritless. Steinberg stands for the proposition that 

a use of copyright material in litigation is a fair use. 419 Fed. App’x at 47. Whether Plaintiff 

pleads use upon taking the screenshot, transmitting it to the client, or filing the material with the 

court, the common denominator—and the fatal defect of this claim—is that all are uses “in 

litigation.” Nimmer on Copyright § 13.05[D][2] (2011) (“[I]t seems inconceivable that any court 

would hold such reproduction to constitute infringement... by the individual parties responsible 

for offering the work in evidence.”). As such, they are fair uses in this Circuit. 

POINT III - PLAINTIFF’S REMAINING CLAIMS ARE BARRED BY COLLATERAL 
ESTOPPEL 

Even if Plaintiffs SAC did not fail to comply with the Court’s order and on the merits, it 
would still be subject to dismissal as barred by issue preclusion/collateral estoppel. Collateral 

9 Ironically, Plaintiffs own exhibits show why this kind of use is fair use. Indeed, in Exhibit G to the SAC, Plaintiff 
reproduces substantial portions of an article authored by Defendants’ former client. See SAC, Ex. G. Under 
Plaintiff’s interpretation of copyright law, he infringed the copyright in that work by reproducing it here. 
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estoppel “bars the relitigation of an issue that was raised, litigated, and actually decided by a 
judgment in a prior proceeding, regardless of whether the two suits are based on the same cause 
of action.” M.J. Woods, Inc. v. Conopco, Inc., 271 F. Supp. 2d 576, 580 (S.D.N.Y. 2003). The 
issue of hacking and unlawful duplication have been fully litigated before the New York State 
Supreme Court, which found that Plaintiff had “no basis” for these claims, see SAC at ( ][ 50, and 
thus, they cannot be relitigated here. See Polur v. Raffe, 912 F.2d 52, 55 (2d Cir. 1990) (decision 
on a sanctions motion estops relitigation of same in federal court). 

Defendants note the Court’s concern at oral argument that the underlying action was 
dismissed on personal jurisdiction grounds and thus collateral estoppel may not apply. 

Defendants respectfully submit that collateral estoppel should apply here. While the Shepherd 
Action may have been dismissed for lack of personal jurisdiction over the defendants in that 
case, the state court had jurisdiction over Plaintiff, Ms. Bolger, and Mr. Schafer, all members of 
the Bar of the State of New York, to consider a sanctions motion concerning those individuals 
and separately ruled on the motion. See Judiciary Law § 90(2) (“The supreme court shall have 
power and control over attorneys and counsellors- at-law and all persons practicing or assuming 
to practice law.”); see also In the Matter of Wong, 275 A.D.2d 1, 5 (1st Dept. 2000) (“The 
principle that attorneys are subject in the first instance to the power and control of the courts is 
also firmly embedded in New York jurisprudence . . .”). Thus, the state court had jurisdiction to 
decide—and did decide—precisely the same issues before this Court as between the lawyers 
here. 

Moreover, even though the Shepherd Action was ultimately dismissed on jurisdictional 
grounds, this does not bar the application of collateral estoppel here because that fact, while 
relevant to the question of whether res judicata applies, is not relevant to the application of 
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collateral estoppel. See, e.g., Taylor v. N.Y.C. Transit Auth., 309 F. Supp. 785 (E.D.N.Y. 1970) 
(“While res judicata, in its primary sense, does not serve as a bar [where underlying decision was 
“not on the merits and d[id] not create a judgment”], this Court is bound under the doctrine of 
collateral estoppel to accept as true any material facts necessarily found by the state courts.”), 
ajf’d on relevant grounds, 433 F.2d 665, 668 (2d Cir. 1970); see also, e.g., St. Pierre v. Dyer, 

208 F.3d 394, 401 (2d. Cir. 2000) (previous dismissal for lack of standing did not bar subsequent 
claim but did bar relitigation of finding that plaintiff was not loss payee on insurance policy); 
Transareo, Inc. v. La Fuerza Aerea Boliviana, 162 F.3d 724, 731 (2d Cir. 1998) (giving 
collateral effect findings of fact made in prior decision dismissing suit for lack of personal 
jurisdiction). As such, Defendants respectfully submit that the remaining claims are barred by 
issue preclusion/collateral estoppel. 

POINT IV - DEFENDANTS RESERVE THEIR RIGHT TO MOVE FOR SANCTIONS 
AGAINST PLAINTIFF 

As discussed above, Plaintiff has abused the legal process by using the opportunity to 
cure the deficiencies in his FAC to further harass Defendants. The Court specifically warned 
that if Plaintiff could not follow the narrow path it had set out to replead the CFAA and 
copyright claims, the Court would “hear from [Defendants] with regard to what if any remedies 
they would like to take with regard to that.” 2/16 Tr. 40:16-41:1. Plaintiff has failed to comply 
with the Court’s order or meet the pleading standard for either cause of action and instead wastes 
Defendants’ and the Court’s time making the same unsupported allegations meant only to harass 
them. For this reason, Defendants reserve their right to make a motion for sanctions should the 
SAC not be stricken or dismissed in its entirety pursuant to this motion. 
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CONCLUSION 

For the each and all of the foregoing reasons, Defendants respectfully request that this 
Court strike Plaintiff’s Second Amended Complaint pursuant to Fed. R. Civ. P. 12(f), or in the 
alternative, dismiss Plaintiffs Second Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6) 
and grant such other further relief as this Court deems appropriate. 


Dated: August 7, 2018 

New York, New York 


Respectfully Submitted, 

WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP 


_ /SI _ 

Joseph L. Francoeur 
Attorneys for Defendants 
KATHERINE M. BOLGER and 
MATTHEWL. SCHAFER 
150 East 42nd Street 
New York, New York 10017 
p.: (212) 490-3000 
f.: (212) 490-3038 
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FACTS 

While representing a Rupert Murdoch newspaper in an action in the New York State 
Supreme Court, Hollander v. Shepherdet al., 152656/2014 (N.Y. Sup. Ct. ) (the “Murdoch 
Case”), Defendants Bolger and Schafer, two attorneys, or one of their agents allegedly hacked 
into Plaintiffs private website MensRightsLaw.net, which is referred to in the Second Amended 
Complaint as the “iCloud.” Inside, Defendants or their agent stripped the access codes in order 
to make the website viewable to the public. Defendants downloaded or copied from the site a 
document titled “Responses to Media” (Def. Strike Mem. Ex. G-l, Dkt. 66-7) and Defendant 
Schafer made a screenshot of part of the homepage and reproduced a Google-cache of the site’s 
homepage (Def. Strike Mem. Ex. H-l, 2, Dkt. 66-8). Schafer’s screenshot and the Google-cache 
contained material copyrighted by Plaintiff and both were reproduced without Plaintiffs 
authorization. Also during the Murdoch case, Bolger reproduced without Plaintiffs permission a 
cache of the registered-copyrighted work “roydenhollander.com” in her “Affirmation Supporting 
Second Motion to Dismiss” at 17 citing to Ex. 16, Hollander v. Shepherd, et al., 152656/2014, 
Dkts. 45 and 46. (Ex. A). Defendants communicated the Schafer screenshot, Google-cache, 
“Responses to Media” and the Bolger cache to their clients and made them public by filing them 
on the New York Supreme Court’s WebCivil site. 

Defendants Bolger and Schafer’s actions constitute the intentional deprivation of and 
interference with Plaintiffs rights under the Computer Fraud and Abuse Act of 1986 (“CFAA”), 
18U.S.C. §§ 1030(a)(2)(C), 1030(e)(ll), 1030(g), and the Copyright Act of 1976, 17U.S.C. §§ 
106(1), (3) & (5) and 17 U.S.C. § 501(a). 

On February 21, 2018, this Court issued an Order, Dkt. 43 at 1: 

With respect to Plaintiffs claims filed pursuant to the Computer Fraud and 

Abuse Act (“CFAA”), 18 U.S.C. § 1030(a)(2)(C), and the Copyright Act, 17 


1 
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U.S.C. § 501(a), Plaintiffs claims are dismissed without prejudice, and I grant 
Plaintiff leave to amend the FAC as to these claims.” 1 2 

ARGUMENTS 

I. The preponderance of the evidence without the availability of discovery is that the 
MensRightsLaw.net website was private—not public. 

The preponderance of the evidence shows that the website MensRightsLaw.net (referred 

to in the Second Amended Complaint (“SAC”) as “iCloud”) was created as a private site—not 

viewable by the public—in September 2012. MensRightsLaw.net (“MRL.net”) continued as a 

private website requiring codes to access it until on or about December 30, 2014, when 

Defendants or their agent hacked into the site and eliminated the access codes to make it public. 

From late in the day on January 12, 2015, to the present, MRL.net has remained private. 

A. Web Archives and Caches 

Libraries and other organizations have been preserving the written history of mankind 
since at least the Royal Library of Alexandria in 330 B.C. by storing clay tablets, papyrus scrolls, 
books and pictures. Over the past 20 years, much of our history has been recorded in digital 
form and preserved by archiving. “Today’s research libraries and archives recognize website 
archiving (‘web archiving’) as an essential component of their collecting practices, and various 
programs to archive portions of the Web have been developed around the world, from within 
national archives to individual institutions.” Gail Truman, Harvard Library Report, January 
2016, at 5 (Harvard Library sponsored an environmental scan to explore and document current 
web archiving programs.). 

Web archives send out software applications called “robots” that run an automated task 
called “crawling” over the Internet to take pictures of publicly available web pages at a particular 

1 Defendants are represented in this case by attorney Joseph L. Francoeur (“Francoeur”)- Some of his 
misrepresentations are corrected in Exhibit B. 

2 MRL.net includes http://www.mensrightslaw.net and http://www.mensrightslaw.net/main/index.html. 


2 
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point in time. See Scott G. Ainsworth, Ahmed AlSum, Hany SalahEldeen, Michele C. Weigle, 
Michael L. Nelson, How Much of the Web Is Archived? at 1, 7, 8, Old Dominion University, 
Norfolk, Virginia, January 6, 2013. Some web archives are limited to specific subject matters 
while others are not. See Harvard Library Report at 48-77 (sample list of web archives); Jill 
Lepore, Can the Internet by archived? at 13, New Yorker-The Cobweb, January 26, 2015 
(Lepore is a staff writer and a professor of history at Harvard University). 

So how much of the publicly available web had been archived and did any of the relevant 
archives record the MRL.net homepage before Defendants Bolger and Schafer or their agent 
stripped the site of its access codes on or about December 30, 2014? 

The Old Dominion University’s statistical study found that 35% to 90% of the Web’s 
publicly-visible Unifomi Resource Identifiers (“URI”) had at least one archived copy available 
in public archives such as the Internet Archive. How Much of the Web Is Archived ? at 1. A URI 
identifies a resource, which is a source of in formation with a consistent purpose, such as a 
website. Internet Society, RFC 3986 — Uniform Resource Identifier: Generic Syntax at 5, 
January 2005. A URI distinguishes “one resource from all other resources.” Id. at 5. URIs are 
used to denote a resource of data but not how to find it on the Web. Id. at 5, 6. The term 
“Uniform Resource Locator” (“URL”) refers to the means for locating a resource by describing 
its primary access mechanism; that is, its Web location. Id. at 7. In this case the URI identifier 
of the unique resource is “http://MensRightsLaw.net” while the URL map to the homepage that 
Schafer made a screenshot of is “/main/index.html.” The identifier and homepage address 
together are http://MensRightsLaw.net/main/index.html. The use of capital letters is irrelevant. 
They are simply used here to highlight the site’s name. 

Applying the Old Dominion study to http://MensRightsLaw.net, if it were publicly 
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available as Defendants Bolger and Schafer allege without any interference by them, then there 
would be a 35% to 90% chance it would have been archived prior to December 30, 2014, when 
Defendants assert they first accessed the site. 

The web archive with the most extensive records of websites from when MRL.net was 
created in September 2012 until the present is the Wayback Machine operated by the Internet 
Archive. “Since September 10 th , 2010, the Internet Archive has been running Worldwide Web 
Crawls of the global web, capturing web elements, pages, sites and parts of sites.” Kalev 
Leetaru, The Internet Archive Turns 20: A Behind The Scenes Look At Archiving The Web at 3, 
Forbes, January 18, 2016 (quoting Mark Graham, Director of the Wayback Machine). “[T]he 
Wayback Machine is so much bigger than all of [the other web archives] that it’s very nearly true 
that if it’s not in the Wayback Machine it doesn’t exist.” Can the Internet by archived? at 2. 

Besides the Internet Archive’s Wayback Machine and Archive-It , there are “a handful of 
fledgling commercial enterprises, and a growing number of university Web archives, most Web 
archives are run by national libraries.” Id. at 8. The national libraries “collect chiefly what’s in 
their own domains” while many use the Wayback Machine, such as the Library of Congress, the 
British Library and the Bibliotheque Nationale de France. Id. at 8. 

The Wayback Machine only “collects web pages that are publicly available.” Archive 
.org, Frequently Asked Questions, https://archive.Org/about/faqs.php#The_Wayback_Machine. 
“The Wayback Machine collects every Web homepage page it can find, unless that page is 
blocked.” Can the Internet by archived? at 9. The Wayback Machine does “not archive pages 
that require a password to access” or “otherwise inaccessible to our automated systems.” 

Archive .org, Frequently Asked Questions, https://archive.org/about/ faqs.php#The_Wayback 

3 Archive-It.org allows individuals and institutions to build their own archives, and a copy of everything they save 
also goes into the Wayback Machine. Cm the Internet by archived? at 7. 
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Machine. “Pages may not be archived due to robots [or page META robots] 4 exclusions, some 
sites are excluded by direct site owner request.” An orphan homepage, fdlable forms, SSL 
encryption, or a homepage’s need to contact the originating server in order to work would 
interfere with capturing a page. Id. Dynamic web pages in JavaScript also interfere with the 
Wayback Machine’s copying while static web pages in simple html are the easiest to store. Id. 

MRL.net required password access because it was a private site, so the Wayback 
Machine could not make a copy of its homepage at any time from the date of its creation in 
September 2012 to on or about December 30, 2014, when Defendants had the access codes 
stripped. As the affidavits of Plaintiff and his computer consultant attest, none of the other 
reasons for the Wayback Machine’s failure to copy its homepage applied from its creation to the 
present. (Ex. C and Ex. D). 5 The logical inference is that MRL.net was not publicly available. 

The “Wayback Machine is based on an index built by evaluating terms from hundreds of 
billions of links to publicly available homepages of more than 350 million sites.” Archive.org, 
Frequendy Asked Questions, https://archive.Org/about/faqs.php#The_Wayback_Machine. From 
2012 to 2014, there were 700 million to one billion websites, NetCraft and Internet Live Stats 
(elaboration of data by Matthew Gray of MIT and Hobbes’ Internet Timeline and Pingdom), 
https://www.internetlivestats.com/total-number-of-websites. Therefore, there was around a 35% 
to 50% chance that the Wayback Machine would have crawled MRL.net and archived it—if it 
were public. There was also a 35% to 50% chance that the Wayback Machine would have 
crawled it but not archived it because MRL.net was not public. This does not prove that 
MRL.net was private during the relevant time frame, but it sure provides a statistical basis for the 

4 These are programs on a website that instructs a web crawler program, such as the Wayback Machine, not to scan 
the site or parts of the site. 

5 Plaintiff s computer consultant executed his affidavit in Marseille, France. No doubt Francoeur will now accuse 
him of being part of the French Connection, just as he previously falsely accussed him of being Russian. 
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plausible allegation that it was private. This is especially true given that on a motion to dismiss, 
Plaintiff should not be put to the test to prove his allegations. NOW, Inc v. Scheid/er, 510 U.S. 
249, 256 (1994); Hickman v. Taylor, 329 U.S. 495, 500-01 (1947). Further, it also provides a 
basis for discovery as explained in the SAC 12, 13, 16, 61, 62, 63, 77, 78. 

The Wayback Machine (https://archive.org/web/) allows a person to search for a website 
or web page. The search brings up the available records for a particular date. The results for 
“http://www.mensrights law.net” and “http://www.mensrightslaw.net/main/index.html” show the 
Wayback has no records for 2014 and before. Since MRL.net was password protected until 
Defendants allegedly hacked in and stripped the codes, the Wayback Machine could not archive 
the site or its homepage when crawled—assuming it was crawled for which there is a 35% to 
50% probability. From on or about December 30, 2014, to January 12, 2015, MRL.net was 
publicly available, but on January 12, 2015, password protection was reinstituted (Ex. E 11- 
13; SAC H 88). After January 12, 2015, to the present, the Wayback Machine shows hits for 
both the website and homepage. (Exs. F & G). The hits—indicated by vertical lines on the top 
year calendar and blue or orange circles on the month and day calendar below—occurred after 
Defendants or their agent allegedly made MRL.net public by stripping its access codes. After 
that brief period of involuntary public access, the Wayback Machine hits state, “401- 
Unauthorized: Access is denied due to invalid credentials,” which means a password is required 
to access the website or homepage. 

For the period of time after Defendants allegedly made MRL.net public, the Wayback 
Machine also states under “About this capture” that “[t]he WARC [or stored web crawl] files 
associated with this crawl are not currently available to the general public.” (Exs. F & G). Such 
indicates that the Internet Archive has other files concerning MRL.net. “Only a portion of what 
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the Archive crawls or receives from external organizations and partners is made available in the 
Wayback Machine .... [T]he Archive is even more similar to traditional archives in its use of a 
dark archive in which only a portion of its holdings are publically accessible . . . .” Kalev 
Leetaru, The Internet Archive Turns 20: A Behind The Scenes Look At Archiving The Web at 4-5, 
Forbes, January 18, 2016. Without discovery, any such fdes from before and after the alleged 
hacking will remain hidden. One would think that Defendants would want access to such files to 
show MRL.net was, as they assert, public, but they have made clear their opposition to 
discovery. Perhaps they fear the files will show that MRL.net was crawled by the Wayback 
Machine before December 30, 2014, but it could not capture the site or homepage because they 
were private. Other Internet Archive information will also remain hidden, such as why the 
Wayback recorded the “access is denied” after Defendants made MRL.net public for two weeks. 
Something only the Internet Archive knows. 

Numerous courts have taken judicial notice of the data collected by the Internet Archive 
on its Wayback Machine. In re Methyl Tertiary Butyl Ether (MTBE) Products Liab. Litig., 2013 
WL 6869410 *4 n.65 (S.D.N.Y. Dec. 30, 2013), vacated on other grounds 2015 WL 9777725 
(2015) (taking judicial notice of certain reports by way of an Internet Archive search); Pond Guy, 
Inc. v. Aquascape Designs, Inc., 2014 WL 2863871, at *4 (E.D. Mich. June 24, 2014) (“[T]he 
Court turns to the Internet Archive, found at https://archive.org/web/, for the taking of judicial 
notice. As a resource the accuracy of which cannot reasonably be questioned, the Internet 
Archive has been found to be an acceptable source for the taking of judicial notice” to determine 
history of Internet presence); Martins v. 3PD, Inc., 2013 WL 1320454, at *16 n.8 (D. Mass. Mar. 
28, 2013) (taking judicial notice of “the various historical versions of a website available on the 
Internet Archive at Archive.org as facts readily determinable by resort to a source whose 
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accuracy cannot reasonably be questioned”). 

In addition to the Wayback Machine of which 89% of respondents in a survey said they 
used (National Digital Stewardship Alliance, Web Archiving in the U.S.: A 2013 Survey, at 20 
September 2014) Plaintiff searched 24 other web archive data bases that scan for public 
websites. These archives had no listings for MRL.net or they referred to the Internet Archive’s 
Wayback Machine or its Archive-It. This also infers that MRL.net was not publicly available 
when Defendants assert it was. (Ex. D). 

For example, “Memento allows you to say, ‘I don’t want to see this link where it points 
me to today; I want to see it around the time that this page was written.’” Can the Internet by 
archived? at 14 (quoting Herbert Van de Sompel, computer scientist at the Los Alamos 
Laboratory). Memento “searches not only the Wayback Machine but also every major public 
web archive in the world, to find the page closest in time to the time you’d like to travel to.” 

Can the Internet by archived? at 14. 

Another way to determine whether MRL.net was publicly viewable is whether any 
Internet services, such as search engines, recorded a “cached” version of a page from the site. 
Caches provide good coverage of publicly available webs. How Much of the Web Is Archived? 
at 7. During the period from September 2012 to the end of 2014, there were around 10 services 
or search engines that provided caches. Search Engine Showdown, Finding Old Web Pages and 
Cache Copies at 2-3, March 26, 2013. Defendants have only provided one cache ofMRL.net 
from Google and that cache was taken on January 3, 2015, after they allegedly made MRL.net 
public by stripping the codes and before a password was again attached to keep it private. (Def. 
Strike Mem., Ex. H-2, Dkt. 66-8). The only thing the Google-cache shows is that MRL.net was 
public on January 3, 2015—it does not show that it was public on December 30, 2014, when 
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Defendants admit accessing the site and allege it was public. (Def. Strike Mem., Exs. G and H, 
Dkts. 66-7, 66-8). Had MRL.net been public during Defendants searching of the web in the 
Murdoch Case from at least July 14, 2014, to December 30, 2014, when they claim to first access 
the site; their searching would have easily turned up numerous caches ofMRL.net, which they 
would have produced—they did not. (SAC 55-59). The reason is simple—the site was 
private, so there were no caches from before they stripped the access codes. 

B. Battling Affidavits 

Following the February 16, 2018, hearing, Plaintiff, an attorney, submitted an affirmation 

(Ex. E) and his computer consultant submitted two affidavits (Exs. H, I). Francoeur falsely 

asserts the consultant’s affidavits are only in Russian when both have a properly notarized and 

apostilled English translation. Francoeur also ignores the second affidavit (Ex. I) that states: 

Whenever I [French consultant] needed to access the site [MRL.net] at Mr. Roy 
Den Hollander’s instructions to upload a video or audio recording or make a 
change, the site was private and could not be viewed by the public. The last time I 
uploaded a video to the site was the beginning of 2017, the site was private and 
protected by access codes and up to the present the site still continues to be 
private and protected by access codes. 

Both Plaintiff and consultant have sworn that when MRL.net was created, it was a private 
website protected from public viewing by access codes, and that whenever accessing the site 
subsequently, required access codes to view it on the Internet. (Exs. E, H, I). Until January 12, 
2015, that is, when Plaintiff discovered that Defendants had accessed the site. A new password 
was immediately applied and MRL.net remains private to the present day. Defendants’ 
affidavits assert the site was public when they accessed it from December 30, 2014, to January 
12, 2015, and neither they nor to their knowledge did anyone hack into it. Looks like a tie, 
which is why Francoeur tries to keep evidence from the Court by falsely asserting that the only 
documentation the Court should permit must come from the MRL.net host, even though the 
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Plaintiff and his computer consultant’s sworn statements are admissible evidence and the host 
leaves it up to the site creator and owner to make a site private or public (Ex. E at 15-19). 

C. Logical inferences 

Defendants, or one of their agents, were searching the Internet in the Murdoch Case 
beginning at least on July 14, 2014 (SAC ]J 55) for information on Plaintiff. Why did it take 
them over five months to access MRL.net if it were open to the public all that time? Had 
MRL.net been open to the public, Defendants would have included the “Responses to Media” 
document from the website in their first set of exhibits on August 29, 2014 {Hollander v. 
Shepherd, 152656/2014, Dkt. 9), or their second set of exhibits on October 27, 2014 (Dkt. 46), or 
in their reply on November 13, 2014 (Dkt. 68), or in oral argument before Justice Tingling on 
November 24, 2014 {Hollander v. Shepherd, 152656/2014, Appearances)—but they did not. 

Plaintiff learned early on in the Murdoch Case from the Internet exhibits Bolger filed on 
August 29, 2014, that she and others from her firm or clients were trolling the Web for anything 
she could spin to support her strategy of vilification. IfMRL.net was public, why would 
Plaintiff keep it public knowing that Defendants were searching for information to further their 
litigation by personal destruction? He would not. Another logical question is what man, not to 
mention a lawyer, in this day and age of political correctness would ever post online the 
“Responses to Media” for public viewing—no man. It would not only obviate the very purpose 
of an attorney work product but also start up the machine of self-righteous outrage and 
demonization to destroy his career and possibly his life. 

D. Resolution 

The parties’ sworn statements provide evidence MRL.net was private and evidence it was 
public—so that’s a wash. Internet archiving and caching provides evidence that MRL.net was 
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private. Logical inferences as to the actions of attorneys, both Plaintiff and Defendants, provide 
evidence that MRL.net was private. All three taken together, provides a preponderance of 
evidence that the site was private, but an impartial decision maker might conclude it a tossup. So 
the only resolution is through discovery. (See SAC 12-13, 16-17, 60-63, 77-79, 94). 

Defendants also assert that because the Columbia Business School Alumni Club of New 
York website listed MRL.net that by clicking on it accessed the site. (Def. Strike Mem. Ex. F at 
5, Dkt. 66-6). But Defendants do not produce any evidence or even say what happened when 
they first or subsequently clicked on MRL.net, which they most assuredly did. If the homepage 
had appeared, they would have said so and copied it—but they say nothing and present nothing. 
If after clicking, the message came up “page not found,” which is what the SAC U 60 states, they 
may have actually copied or downloaded that “page not found.” Discovery would reveal exactly 
what they did when they first or subsequently clicked on the Columbia listing. If nothing 
happened, then if infers MRL.net was private. Defendants do not say when or how often they 
visited the Columbia website, except for “last visited Feb. 3, 2015.” (Def. Strike Mem. Ex. F at 
5, Dkt. 66-6). And even then, they do not say what happened when MRL.net was clicked. 

For any materials Defendants printed or downloaded from the Columbia Alumni site or 
MRL.net, the printer-markings or embedded computer information in a download would indicate 
the date and time of access as well as the source. If their access attempts were before December 
30, 2014, and failed, then that infers they were unsuccessful because MRL.net was private. 

Defendant Schafer swears he “first located” MRL.net on December 30, 2014, and 
Defendant Bolger swears she was “first” required to enter a password on January 13, 2015. 

(Def. Strike Mem. Ex. H at K 2, Ex. G at ]j 6). Defendants or their agent’s Internet Service 
Provider (“ISP”) tracks everything they do online because every click creates a browsing history 
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that in the regular course of ISP businesses is sold to marketers. Defendants’ ISP logs will show 
when they first located MRL.net, attempted to access it and when a password was required. The 
logs will also show how many times they contacted it and for how long. If their first contact was 
before 9:48 am on December 30, 2014 (time of the Schafer screenshot), it infers they were 
unable to access it; otherwise, they would have duplicated materials then. If their first contact 
was on the date and time sworn to, the ISP records pertaining to that contact will indicate 
whether they were able to access MRL.net by the time they spent viewing it. If they were unable 
to access MRL.net whenever they first located it, that means they or an agent subsequently broke 
in and stripped the codes; otherwise, they would have duplicated the site’s materials when first 
located. 

Defendants have also avoided admitting when they started searching Google-caches for 
information on Plaintiff. For example, Bolger copied a cache of the registered-copyrighted work 
“roydenhollander.com” that she filed October 27, 2014. (Ex. A, Hollander v. Shepherd, 
152656/2014, Bolger Affirmation ]f 17, Ex. 16, Dkt. 45 & 46)). This proves they were searching 
for caches well before the January 3, 2015, Google-cache they assert is evidence that MRL.net 
was public. (Def. Strike Mem. Ex. H-2, Dkt. 66-8). Defendants, however, provide no earlier 
caches for MRL.net because caches can only copy public websites and MRL.net was not public 
before Defendants had the access codes stripped. 

II. Courts disfavor Rule 12(f) motions to strike pleadings. 

“As the cases make clear, it is neither an authorized nor a proper way to procure the 
dismissal of all... of a complaint” by using a Rule 12(f) motion. Wright & Miller, 5C Fed. 

Prac & Proc. Civ. § 1380 at 1 (3d ed.); see Day v. Moscow, 955 F.2d 807, 811 (2d Cir. 1992) 
(“not for dismissal of claims in their entirety”). Despite this policy, Francoeur requests the entire 
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SAC be stricken asserting Plaintiff violated this Court’s ruling. (Def. Strike Notice at 1, Mem. at 

1, 2, 8-10). The cases cited by Francoeur are not on point. (Def. Strike Mem. at 8-9, Dkt. 67). 

In Bain v. Cotton, 2009 WL 1660051, *2-3 (D. Vt. 2009), the court rejected a prisoner’s 

amended complaint for adding five more defendants and a previously disallowed claim. The 

SAC complies with this Court’s Order at 1, February 21, 2018, Dkt. 43, for as required, there are 

no RICO, replevin, trespass to chattels or injurious falsehood claims. In Burke v. ITT 

Automotive, Inc., 139 F.R.D. 24, 37 (N.Y.W.D. 1991), the court struck defendant’s answer for 

failure to produce documents pursuant to a discovery order. Such is not the case here. 

Francoeur falsely asserts that at the February 16, 2018, hearing, the Court ordered that 

Plaintiff provide an affidavit from the MRL.net host. (Def. Strike Mem. at 10). This is the 

second time Francoeur made this misrepresentation to the Court. The first was Francoeur’s 

March 19, 2018, letter to the court on page 2, Dkt. 55. Then as now, there was nothing at the 

February 16, 2018, hearing about Plaintiff obtaining an affidavit from the MRL.net host: 

Either documentation from the company that shows that you basically had this 
storage and that it was something that was not accessible to the public. It may be 
that if you’re correct that they are unable to tell you that, well, then see if you can 
get some documentation that reflects that. (Tr. 60:3-8). 

Francoeur’s strategy is clear—keep the truth hidden by any means possible. He is 
basically asking this Court to ignore sworn statements of the computer consultant who set up and 
maintains MRL.net, ignore the same from Plaintiff who commissioned and uses the site, and 
ignore the Wayback Machine and other web archives that have no records ofMRL.net because it 
was private. Victory is easy when pertinent evidence is ignored even though it is admissible. 

Francoeur also asserts that the SAC allegations are immaterial, prejudicial and irrelevant. 
(Def. Strike Mem. at 11-13). “[I]t is settled law in this District [S.D.N.Y.] that ‘immaterial 
allegations . . . need not be stricken unless their presence in the complaint prejudices the 
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defendant.’” Federated Dep’t Stores, Inc. v. Grinnell Corp., 287 F.Supp. 744, 747 (S.D.N.Y. 
1968) (internal quote Fleischer v. A. A. P., Inc., 180 F.Supp. 717, 721 (S.D.N.Y. 1959)). The 
prejudice to be protected against by a Rule 12(f) motion is “that which may be suffered if the 
jury sees the complaints . . . .” Federated Dep ’t Stores, Inc. at 748. The challenged allegations 
in the SAC will not be provided to a jury because “such is not the practice in this District.” Id. at 
748 (citing Avon Pub. Co. v. American News Co., 122 F.Supp. 660, 662 (S.D.N.Y. 1954)). 

If this Court is concerned over whether any of the allegations in the SAC may slip-in and 
cause prejudice in the minds of the jurors, then Plaintiff is willing to withdraw his request for a 
jury trial and go with a bench trial instead. Where a “case will be tried to the Court [] [n]o 
prejudice will result to the defendant if the allegedly offending allegations are permitted to 
remain in the Complaint.” Daggs v. Periodical Publishers ’ Serv. Bureau, Inc., 36 F.R.D. 48, 49 
(D. Conn. 1964) {ad hominem characterizations, verbosity and redundant and impertinent 
tenninology were not stricken). In Gleason v. Chain Serv. Restaurant, 300 F.Supp. 1241, 1260, 
(S.D.N.Y. 1969), affirmed on other grounds, 422 F.2d 342 (2d Cir. 1970), the Court held that 
“Defendants have not demanded a trial by jury. Therefore, there is no factor of possible 
prejudice in the minds of a jury implanted by allegedly scandalous allegations in a complaint.” 6 

Courts generally disfavor striking allegations in a pleading. SEC v. Toomey, 866 F.Supp. 
719, 722 (S.D.N.Y. 1992). “[Sjtriking a portion of a pleading is a drastic remedy and is 
therefore disfavored.” UPS Store, Inc. v. Hagan, 99 F.Supp. 3d 426, 442 (S.D.N.Y. 2015) 
(quoting VNB Realty, Inc. v. Bank of Am. Corp., 2013 WL 5179197 at *2 (S.D.N.Y. Sept. 16, 
2013)). The Rule 12(f) motion has been termed an “extraordinary remedy.” Velez v. Lisi, 164 
F.R.D. 165, 166 (S.D.N.Y. 1995). “Both because striking a portion of a pleading is a drastic 

6 “It is not enough that the matter offends the sensibilities of the objecting party if the challenged allegations 
describe acts or events that are relevant to the action.” Wright & Miller, 5C Fed. Prac. & Proc., § 1382 at 4. 
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remedy and because it often is sought by the movant simply as a . . . harassing tactic, numerous 

judicial decisions make it clear that motions under Rule 12(f) are viewed with disfavor by the 

federal courts . . . Wright & Miller, 5C Fed. Prac. & Proc. Civ. § 1380 at 2. 

“[Mjotions to strike ‘are not favored and will not be granted unless it is clear that 
the allegations in question can have no possible bearing on the subject matter of 
the litigation.’” Crespo v. N.Y.C. TransitAuth., 2002 WL 398805, at *11 
(E.D.N.Y. Jan. 7, 2002) (quoting Lennon v. Seaman, 63 F. Supp. 2d 428, 446 
(S.D.N.Y. 1999)); see also OTG Brands, LLC v. Walgreen Co., 2015 WL 
1499559, at *5 (S.D.N.Y. Mar. 31, 2015) (a party seeking to strike allegations 
must show [1] that evidence in support of the allegation would be inadmissible, 

[2] the allegations have no bearing on relevant issues, and [3] permitting the 
allegations to stand would result in prejudice to the movant). As the Second 
Circuit has noted, “courts should not tamper with the pleadings unless there is a 
strong reason for so doing.” Lipsky v. Commonwealth United Corp., 551 F.2d 
887, 893 (2d Cir. 1976). 

Torres v. New York Methodist Hosp., 2016 WL 3561705, at *14 (E.D.N.Y. Jan. 7, 2016). 

Francoeur has not met his burden of showing all three of these requirements for the entire SAC 

or portions of it. He just makes conclusory assertions. (Def. Strike Mem. at 11-13). 

Additionally, allegations in a complaint that supply background or historical material and 

are of an evidentiary quality will not be stricken unless unduly prejudicial to the defendant. 

Fuchs Sugars & Syrups, Inc. v. Amstar Corp., 402 F.Supp. 636, 637-638 (S.D.N.Y. 1975). The 

genesis of the claims for relief in this action is the Murdoch Case. According to Francoeur, 

A court may take “judicial notice of these state court filings.” Taveras v. Morales, 

22 F. Supp. 3d 219, 228 (S.D.N.Y. 2014); see also Kramer v. Time Warner, Inc., 

937 F.2d 767, 774 (2d Cir. 1991) (courts may “take judicial notice of documents 
filed in other courts ... to establish the fact of such litigation and related filings”). 

(Def. Strike Mem. at 3 n.l). Throughout these proceedings, attorney Francoeur has repeatedly 

referred to the Murdoch Case in the state court and provided his own interpretations of the facts 

therein and their legal consequences. (Dkt. 14 at 1, 2; Dkt. 20 at 2; Dkt. 34 numerous exhibits 

from the Murdoch case; Dkt. 35 at 5, 7-11, 13, 16, 18, 22-23; Dkt. 38 at 1-3; Dkt. 47 at 2). More 
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recently, his “collateral estoppel” argument relies on the events in the Murdoch Case. (Def. 
Strike Mem. at 19-21, Dkt. 67). After repeatedly using the background and history of the 
Murdoch Case for his arguments, Francoeur now hypocritically censures Plaintiff for doing the 
same. 

The SAC fflf 43, 120-123 references the penal codes and the criminal complaints Plaintiff 
filed against Defendants—not “attempts” to file, nor “unsuccessfully”, nor “surreptitiously” as 
Francoeur misrepresents (Def. Strike Mem. at 7, 12). Plaintiff is unaware of any law requiring 
the victim of a crime to notify the criminals of his communications with law enforcement. Out 
of courtesy, however, Plaintiff did just that concerning his initial communications. (SAC TIT) 122- 
123). Plaintiff is not asking this Court to incarcerate the Defendants—that is not its role. But 
since attorney Francoeur has chosen to criticize Plaintiff for exercising his right to complain 
about criminal conduct to the proper authorities, Plaintiff would be amiss in not providing the 
reasons. The premier treatise on Internet law recommends that when computer information is 
duplicated without authorization, law enforcement should be involved. Ian C. Ballon, E- 
Commerce and Internet Law at § 44.11 (2d ed. 2016). Which is what Plaintiff did and will 
continue to do. The District Attorney’s Office is presently waiting for a decision in this Court. 

The references to the criminal complaints and penal codes (SAC 43, 120-123) provide 
this Court with a full factual background of this case up to the time of the SAC filing—which is 
what an amended complaint is supposed to do. The same is true for Defendants underhanded 
tactics in litigating the Murdoch Case that included forging a key article that was in dispute, 
playing the “feminist card” against Plaintiff, stacking the lower court record with irrelevant 
documents to increase the cost of appellate printing, and prevaricating about the Murdoch 
newspaper’s connections with New York. (SAC 32-40, 44, 48-49, 53-54). 
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When the party seeking the elimination of alleged scandalous matter was the “first to hurl 
epithets,” a court will deny the motion to strike. See Lewis v. Shaffer Stores Co., 218 F.Supp. 
238, 240 (S.D.N.Y. 1963); von Bulow by Auersperg v. von Bulow, 657 F. Supp. 1134, 1146 
(S.D.N.Y. 1987) (quoting Lewis, defendant is “hardly in a position to complain when plaintiff 
responds in kind”). Francoeur and his clients started slinging mud at the very beginning of this 
case by denigrating Plaintiff over a prior case that had nothing to do with this action or the 
Murdoch Case and tarring him as a “serial litigant,” “vexatious” and one who resorts to 
“harassing litigation” of an “abusive nature.” (Letter at 3, January 31, 2017, Dkt. 14; Letter at 2, 
April 5, 2017, Dkt. 20). They continued using irrelevancies from Plaintiffs prior cases that had 
nothing to do with this action to further their disparagement of him. Francoeur’s first 
memorandum to dismiss cited to six of Plaintiff s past cases—12 times, and Francoeur’s reply 
falsely stated that Plaintiff “attacks . . . courts” and filed an “invective filled” memorandum. 

(Def. Dismissal Mem. at iii-iv, Dkt. 35; Reply at 1, Dkt. 38). Francoeur’s calumny continued 
with his memorandum to strike by repeatedly accusing Plaintiff of harassing Defendants. (Def. 
Strike Mem. at 8, 11, 12, 21, Dkt. 67). 

As for redundancy, at the oral hearing, Your Honor and Plaintiff had a discussion over 
the meaning of attorney work, which is why Plaintiffs position was included in the SAC 3, 

93, 103-111. If Your Honor wants to delete it as redundant, then that is fine with Plaintiff. 

III. The plausibility standard for a Fed. R. Civ. P. 12(b)(6) motion to dismiss 

The U.S. Supreme Court states that the analysis begins with “taking note of the elements 
a plaintiff must plead to state a claim . . . ,” Ashcroft v. Iqbal, 556 U.S. 662, 675 (2009), then 
proceeds in two steps: First , identify the specific allegations in a complaint that “are not entitled 
to the assumption of truth.” Ashcroft at 679; Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 
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2010). Those are statements that cut and copy the elements of a cause of action; that is, they are 
conclusory. Ashcroft at 678 (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). 
The allegations should be more than an “unadorned: the-defendant-unlawfully-harmed-me 
accusations.” Id. Some legal conclusions, however, are permissible when the defendants are 
given notice of the date, time and place of the alleged illegal conduct. Iqbal v. Hasty, 490 F.3d 
143, 156 (2d Cir. 2007), rev’d sub nom. on other grounds, Ashcroft v. Iqbal, 556 U.S. 662. 
Second , the analysis considers the remaining factual allegations in the complaint as true and 
determines if they plausibly—not probably but more than possibly—infer that the defendant is 
liable for the misconduct alleged. Ashcroft at 678; Hayden at 161. In doing so, the courts 
“draw[] all inferences in favor of the plaintiff,” In re DDA VP Direct Purchaser Antitrust Litig ., 
585 F.3d 677, 692 (2d Cir. 2009) (citation omitted), and a complaint should not be dismissed 
based on a judge’s disbelief of the factual allegations even if it strikes a “judge that actual proof 
of those facts is improbable.” Twombly at 556. Francoeur failed to use this analysis. 

A, The SAC adequately alleges that Defendants violated CFAA 18 U.S.C. § 

1030(a)(2)(C) causing loss under § 1030(e)(ll). 

The elements for this civil action under the CFAA, 18 U.S.C. § 1030(a)(2)(C), are (1) 
intentionally accessing without authorization a computer used in interstate or foreign commerce 
(also referred to as a “protected computer”) (2) obtaining information there from, and (3) causing 
loss under § 1030(e)(l l). 7 


7 Francoeur mistakenly tries to invent new elements for a CFAA violation by asserting that complaints are 
prohibited from alleging basic facts that logically infer ultimate facts, time frames denoted by “on or about,” and 
using the term “on information and belief.” (Def. Strike Mem. at 14-15). Fie even falsely attributes to CFAA this 
Court’s comment concerning copyright: “Information and belief does not mean you can guess,” (2/16 Tr. 32:14-15). 
The plausibility standard “does not prevent a plaintiff from pleading facts alleged upon information and belief where 
the facts are peculiarly within the possession and control of the defendant... or where the belief is based on factual 
information that makes the inference of culpability plausible.” Arista Records LLC v. Doe, 604 F.3d 110, 120 (2d 
Cir. 2010) (citations omitted). Additionally, Plaintiff must not be put to the test to prove his allegations at the 
pleading stage. NOW, Inc v. Scheidler, 510 U.S. 249, 256 (1994); Hickman v. Taylor, 329 U.S. 495, 500-01 (1947). 
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(1) The protected computer in this case is the website MRL.net located on a computer in 
Scottsdale, Arizona, which Plaintiff used as an iCloud for storing personal, legal and business 
files. (SAC TUI 2, 3). The SAC and the hearing before Your Honor referred to the MRL.net site 
as the “iCloud.” MRL.net was protected by access codes until on or about December 30, 2014, 
see above at § I, when Defendants gained access without Plaintiffs authorization (SAC 20). 

(2) As Defendants admit in their affidavits (Def. Strike Mem. Exs. G, H, Dkts. 66-7, 66- 
8) they obtained information from MRL.net: the “Responses to Media” and the Schafer 
screenshot. (SAC U 19). Francoeur argues that because the SAC refers to Defendants’ affidavits, 
those affidavits must be considered true and contradictory allegations in the SAC false. (Def. 
Strike Mem. at 13-14). Such a rule would result in the dismissal of all complaints for fraud, wire 
fraud, defamation and other causes of action that require a complaint to include defendants’ false 
statements because those statements will have to be considered true and any contradiction with a 
complaint’s allegations will mean the plausibility standard is not met. 

(3) Under 18 U.S.C. § 1030(e)(l 1), “the term Toss’ means any reasonable cost to any 
victim, including the cost of responding to an offense, conducting a damage assessment, and 
restoring the data, program, system, or information to its condition prior to the offense . . . .” 

Loss includes time and expenses in analyzing, investigating, assessing security of a computer, 
modifying computers to prevent further unauthorized access, and otherwise responding to the 
intrusion. E.g., Facebook, Inc. v. Power Ventures, Inc., 844 F.3d 1058, 1066 (9th Cir. 2016) 
(hours spent analyzing, investigating, and responding to defendant’s actions); A. V. v. 
iParadigms, LLC, 562 F.3d 630, 646 (4th Cir. 2009) (costs of investigation undertaken to 
determine how party gained access to its site); Univ. Sports Pub. Co. v. P/aymakers Media Co., 
725 F. Supp. 2d 378, 388 (S.D.N.Y. 2010) (investigating defendants’ alleged crimes sought to 
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identify evidence of the breach, assess any damage it may have caused, and determine whether 
any remedial measures were needed). “The statute allows the costs of time spent assessing 
computer systems to be counted towards the loss requirement.” Healthcare Advocates, Inc. v. 
Harding, Earley, Follmer & Frailey, 497 F. Supp. 2d 627, 647 (E.D. Pa. 2007) (company 
president valued his time at $60-$ 100 per hour). 

“While costs incurred by a Plaintiff in response to a violation of the CFAA must be 
reasonable in order to constitute losses under § 1030(e)( 11) . . . whether Plaintiffs costs in this 
case [are] reasonable is a question of fact not to be resolved at the Motion to Dismiss stage.” 
Ipreo Holdings LLC v. Thomson Reuters Corp., 2011 WL 855872, at *7 (S.D.N.Y. Mar. 8, 
2011). Francoeur, however, asserts in the Rule 12(b)(6) section of his memorandum (pp. 16-17, 
Dkt. 67) that Plaintiffs costs for investigating Defendant’s actions were not reasonable. The 
case relied on by Francoeur held that the costs of flying company executives from Europe to 
meetings in the U.S. were not related to responding to the alleged CFAA offenses because as the 
court explained, “nothing” in the meetings related to investigating the CFAA violation. Nexans 
Wires S.A. v. Sark- USA, Inc., 319 F. Supp. 2d 468, 476 (S.D.N.Y. 2004). Plaintiff does not 
allege travel costs in this action. 

The SAC adequately alleges losses of over $5,000. (SAC 95-102, 137-139, Dkt. 68). 

B. The Schafer screenshot and Google-cache and the Bolger cache contained 
copyrighted material that Defendants reproduced, distributed and displayed 
without Plaintiff’s authorization; thereby, infringing Plaintiffs copyrights. 

1. The Schafer screenshot and Google-cache and the Bolger cache contained 
registered-copyrighted material. 

The SAC alleges that registered-copyrighted material from a prior work, “royden 
hollander.com,” had been incorporated into the homepage ofMRL.net. In order to prove such 
required Plaintiff to obtain a date from the Copyright Office to view its files of the deposited 


20 


Case l:16-cv-09800-VSB Document 68 Filed 09/07/18 Page 27 of 31 


copies for “roydenhollander.com.” (SAC 116, Dkt. 48). At the time of filing the SAC, the 
Copyright Office had not yet scheduled a date. Since then, a date was set and Plaintiffs 
paralegal viewed the Copyright Office’s files. The paralegal’s affidavit specifically sets out the 
registered-copyrighted material included in the Schafer screenshot and the Google-cache. (Ex. J). 

As for the cache that Bolger copied and included in her affirmation in the Murdoch Case 
(Ex. A), and, on information and belief, also sent to her clients; it was a direct copy of part of the 
registered-copyrighted work “roydenhollander.com.” (Ex. J-3). 

2. Defendants infringed by reproducing, distributing and displaying the Schafer 

screenshot, Google-cache and Bolger cache without Plaintiffs authorization. 

The Copyright Act of 1976, 17 U.S.C. § 106(1), (3), (5), gives copyright owners 
protection from unauthorized reproduction, distribution or display of their works. The Schafer 
screenshot, Google-cache and Bolger cache contained registered-copyrighted material that 
Defendants knowingly reproduced, distributed and displayed to the public by placing them on 
the N.Y. Supreme Court website and separately sending them to their clients. 

The publication status of a work affects whether others may make fair use of it. One of 
the four factors analyzed in fair use analysis is “the nature of the copyrighted work.” 17 U.S.C. § 
107(2). The unpublished nature of a work can have a dispositive impact on the fair use analysis. 
In Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 564 (1985), the Supreme 
Court held that “[t]he fact that a work is unpublished is a critical element of its ‘nature,’” under 
the second of the four fair use factors. Id. “[T]he scope of fair use is narrower with respect to 
unpublished works.” Id. “[T]he author’s right to control the first public appearance 
[publication] of his undisseminated expression will outweigh a claim of fair use.” Id. at 555. In 
Harper & Row, the unpublished nature of President Ford’s manuscript was the critical piece of 
evidence that defeated the fair use defense. Id. at 569. 
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The Copyright Act of 1976 defines ‘“[publication’ [a]s the distribution of copies ... of a 
work to the public by sale or other transfer of ownership, or by rental, lease, or lending. . . A 
public performance or display of a work does not of itself constitute publication.” 17 U.S.C. § 
101. Even had Defendants made reproductions from a publicly viewable site [and no, Francoeur, 
Plaintiff is not admitting the MRL.net was publicly viewable as Defendants allege] that does not 
mean the registered-copyrighted material had been published. The copyrighted materials in the 
Schafer screenshot, Google-cache and Bolger cache were not published because any alleged 
display to the public was not (1) a distribution and not (2) a transfer of ownership. 

The legislative history is clear that any form of distribution in which the material object 
in which the work is fixed does not change hands is not a publication no matter how many 
people view the work. Copyright Act, House Report No. 94-1476, p. 138, Sept. 3, 1976; 94th 
Cong., 2nd Sess. 1976, 1976 U.S.C.C.A.N. 5659, 5754. “[A] sine qua non of publication should 
be the acquisition by members of the public of a possessory interest in tangible copies of the 
work in question.” John G. Danielson, Inc. v. Winchester-Conant Props., Inc., 322 F.3d 26, 37 
(1st Cir. 2003) (quoting Nimmer on Copyright § 4.07 (2001)). In Danielson, the plaintiff had 
displayed drawings that were disseminated by cable television to the general public. “At most, 
Danielson . . . showed the [drawings] to others; that did not constitute publication under the 
explicit terms of the statute.” Danielson at 37. “[W]hen a work is disseminated electronically, 
[i]t is clear . . . that under the statutory language now in effect there has been no ‘distribution of 
copies ... to the public’ and hence no publication.” Prof. Schechter & Prof. Thomas, 

Intellectual Property: The Law of Copyrights, Patents and Trademarks, § 5.1, p. 81 (2003). The 
definition of publication “eliminates any ambiguity over display of works where there are no 
restrictions on copying, as it makes it quite plain that such display does not constitute a 
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publication in any event.” Id.-, see e.g., Agee v. Paramount Communs., 59 F.3d 317, 325 (2d Cir. 
1995) (“distribution is generally thought to require transmission of a ‘material object’”); Arista 
Records, Inc. v. Mp3Board, Inc., 2002 WL 1997918 at *4 (S.D.N.Y. 2002) (citing Hotaling v. 
Church of Jesus Christ of Latter-Day Saints, 118 F.3d 199, 203 (4th Cir. 1997) (distribution 
requires dissemination of copies to the public)). Without the transfer of an existing material 
object or of an ownership or possessory interest in such an object, no distribution occurs, 

William F. Patry, Patry on Copyright, § 13:11, 13-24, 25 (2015 ed.); therefore, no publication. 

No material object of the registered-copyrighted expressions on the MRL.net homepage 
were distributed and none of those expressions were sold, rented, leased or loaned. In Einhorn v. 
MergatroydProds., 426 F. Supp. 2d 189, 197 (S.D.N.Y. 2006), the Court held that posting 
images of a play on the Internet “even assuming it constituted ‘distribution,’ did not involve ‘sale 
or other transfer of ownership, or by rental, lease or lending.’ Indeed, this result follows directly 
from the principle that ‘the projection or exhibition of a motion picture in theaters or elsewhere 
does not in itself constitute a publication.’” Id. (internal quote Nimmer at § 4.11 [A]); see also 
McLaren v. Chico’s FAS, Inc., 2010 WL 4615772, at *4 (S.D.N.Y. Nov. 9, 2010) (“this claim 
that images composing the [work] were posted on her website would not in any event suffice to 

o 

plead ‘publication.’”) (citation omitted). 

IV. Collateral estoppel does not apply. 

Every CFAA and Copyright issue involved in this case—whether fact or legal—must 
have been litigated and disposed of by Justice Schecter’s decision on Plaintiffs motion to 
withdraw the “Responses to Media” document. See Zabriskie v. Zoloto, 22 A.D.2d 620, 623 (1st 

8 Francoeur’s fair-use objection falsely claims that a “Summary Order” from the Second Circuit “established [the] 
rule in this circuit.” (Def. Strike Mem. at 19, Dkt. 67). Francoeur, however, fails to note that Summary Orders have 
no precedential value. Second Circuit Local Rule 32.1.1. 
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Dep’t 1965). Estoppel does not apply when the first decision is a general verdict because such 
does not clarify precisely what the court found on an issue that was actually raised, assuming it 
was. See Manard v. Hardware Mutual Casualty Co., 12 A.D.2d 29, 30 (4th Dept. 1960). Justice 
Schecter issued a bare general verdict on the motion to withdraw: “Denied. There is no basis for 
granting the relief sought.” (Def. Strike Mem. Ex. I, Dkt. 66-9). It is, therefore, impossible to 
say what issues were determined. Further, the CFAA was mentioned once in the papers but 
never argued during the short back and forth in front of Justice Schecter who never even 
mentioned the CFAA in her decision. 

As for copyright, state courts do not have subject matter jurisdiction over a copyright 
action, 28 U.S.C. § 1338(a), so it could not have been litigated or determined. 

V. Sanctions 

Over two different cases in two different courts, Defendant Bolger and now her attorney 
Francoeur have demonstrated a pattern of attacking Plaintiffs character and credibility with past 
irrelevancies, misrepresentations, prevarications and overstatements in order to injure Plaintiffs 
reputation, harass him during a court action, and further their litigation by personal destruction. 
Their citations to Plaintiffs past cases that have nothing to do with this case or the Murdoch case 
were clearly for the improper purpose of trying to bias this Court and intimidate Plaintiff into 
giving up. {See above at p. 17). 

Francoeur and Defendants keep self-righteously calling for “sanctions, sanctions!” 
against Plaintiff, but what about sanctions against them. For instance, their intentional effort to 
intimidate Plaintiff into withdrawing a request for early discovery. (Francoeur letter of May 9, 
2017, addressed to Plaintiff, but not copied by him to the Court, Ex. K). In it, Francoeur 
threatened: 
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We are writing to demand that you immediately withdraw your Letter Motion to 
the Court dated May 8, 2017 (Dkt. 27) .... We therefore demand that you 
immediately withdraw your Letter Motion. If you fail to do so, we reserve the 
right to seek all appropriate relief from the Court. 

Why such nastiness—any party has the right to ask for early discovery. 

Francoeur’s repeated accusation that Plaintiff is harassing his clients rather than doing 

what he’s supposed to do—use the judicial system to defend his rights—makes no sense. How 

could Plaintiff possibly harass the successful, well-off Generation X Defendants? As Francoeur 

wrote: 


Ms. Bolger is an accomplished litigator and a partner [now at Davis Wright 
Tremaine LLP], in addition to an adjunct faculty member at Fordham Law. She 
has been recognized by Chambers & Partners as a leading media lawyer 
nationwide and by Best Lawyers as one of the preeminent media lawyers in New 
York.” 

(Def. Dismissal Mem. at 4, Dkt. 35). Plaintiff, however, is living off of social security and 
document review work, a septuagenarian and faced with all the usual problems of old age—not 
exactly a threat, especially as compared to Francoeur who clearly enjoys beating up on seniors. 
However, if Francoeur wants to file a motion for sanctions, Plaintiff has no objection— providing 
Plaintiff is also permitted to file a motion for sanctions against Francoeur and Defendants. 

CONCLUSION 

For the above reasons, Plaintiff respectfully requests this Court deny Defendants’ 
motions and grant such other relief as this Court deems appropriate. 


Dated: September 7,2018 
New York, N.Y. 


Respectfully submitted, 
s/ Roy Den Hollander 
Roy Den Hollander, Esq. 

Plaintiff and Attorney 
545 East 14 th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 

rdenhollander97@gsb.columbia.edu 
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Defendants, Katherine M. Bolger and Matthew L. Schafer (collectively “Defendants”), 
submit this reply memorandum of law in further support of their Motion to Strike the Second 
Amended Complaint, pursuant to Fed. R. Civ. P. § 12(f) or, in the alternative, to Dismiss, 
pursuant to Fed. R. Civ. P. § 12(b)(6). 

PRELIMINARY STATEMENT 

Plaintiffs Opposition does nothing to cure the deficiencies in his Second Amended 
Complaint (“SAC”) and, thus, the SAC should be stricken, or, in the alternative, dismissed. First, 
Plaintiffs Opposition confirms that he has not complied with the Court’s order granting leave to 
replead by failing to make the necessary showings to properly plead his causes of action under 
the Computer Fraud and Abuse Act (the “CFAA”) and the Copyright Act. Plaintiff also fails to 
demonstrate how the facts, as pleaded, constitute valid causes of action for which relief can be 
granted. As such, “[bjecause the plaintiff! I here ha[s] not nudged [his] claims across the line 
from conceivable to plausible, [his] complaint must be dismissed. Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 547 (2007); see also Ashcroft v. Iqbal , 556 U.S. 662, 678 (2009) (“The plausibility 
standard is not akin to a ‘probability requirement,’ but it asks for more than a sheer possibility 
that a defendant has acted unlawfully.”). 

Because Plaintiff cannot rely on his SAC to defeat Defendants’ motion, Plaintiff takes 
another tactic - a “kitchen sink” approach of introducing all kinds of “evidence” that are outside 
the four corners of the SAC. However, Plaintiff is constrained by the allegations in his third 
attempt to make out his claims against Defendants. It is clear from his Opposition that neither of 
his two surviving claims (of his original seven) are adequately pleaded and thus, like the rest, 
must also be dismissed. Further, even if this evidence was considered, it would not save 
Plaintiff’s deficient claims. 
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ARGUMENT 

Point I - THE COURT SHOULD STRIKE THE SECOND AMENDED 
COMPLAINT 

A. Plaintiff Fails Comply with the Court’s Order. 

Plaintiffs SAC must be stricken because it fails to comply with the Court’s clearly 

articulated instructions. The Court set out, in no uncertain terms, that Plaintiff was only 
permitted to replead his cause of action for a violation of the CFAA if he could provide a 
statement from his service provider that “mensrightslaw.net” was not publicly available in 
December 2014 when Defendants accessed it. Plaintiffs SAC fails to do so and his Opposition, 
which entirely misstates Defendants’ arguments on this point, fails to cure this dispositive 
deficiency. Similarly, Plaintiff was only given leave to replead his cause of action for copyright 
infringement if he could demonstrate that the screenshots of “mensrightslaw.net” that were 
produced by Defendants in the Shepherd Action contained registered material. However, 

Plaintiff has failed to demonstrate what material is registered, claiming in his SAC that he did 
not have access to a certified copy and then, in his Opposition, refusing to show Defendants and 
the Court the certified copy. This clearly does not comply with the Court’s Order and, as such, 
the Court should strike Plaintiff’s SAC pursuant to Fed. R. Civ. P. 12(f). 

a. Plaintiff’s Opposition mischaracterizes Defendants’ arguments as to 
why the “website creator” affidavit is deficient. 

In an attempt to avoid addressing his failure to comply with the Court’s clear directions at 
oral argument, Plaintiff entirely mischaracterizes Defendants’ arguments as to why the affidavit 
provided by the creator of “mensrightslaw.net” is deficient. Plaintiff’s Opposition incorrectly 
states that Defendants, in their motion, objected to the form of the sworn statement, claiming that 
Defendants argued that the Court required an affidavit rather than a sworn statement. See Pltf.’s 
Opp. at p. 13. Rather, Defendants actually argued that the proffered affidavit came from the 
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wrong source and did not contain the information required by the Court, specifically that the 
Court was seeking some ki nd of statement from the service provider that hosts the website and 
that the website’s creator does not fulfill that requirement. See 2/16 Tr. 10:22-24; 15:12-17; 16:9- 
11; 19:8-18; Def. Motion at p. 9-10. Defendants also argued that the creator did not swear to the 
one fact that the Court asked him to swear to - that is, he did not state that the website was 
private in December 2014 when Defendants accessed it. Id. Plaintiff’s representations regarding 
Defendants’ arguments are thus nothing more than an attempt to avoid his failure to comply with 
the Court’s instructions. Plaintiff did not produce any evidence that the website was private in 
December 2014 . See Exhibit G, Exhibit H. As such, Plaintiff’s CFAA claim should be stricken. 

b. Plaintiff fails to demonstrate what work is allegedly registered. 

Plaintiff’s Opposition also fails to properly address Defendants’ arguments regarding his 

failure to comply with the Court’s instructions regarding his copyright claim. The Court stated 
that Plaintiff could only bring a cause of action for copyright infringement if he could show that 
the content filed by Defendants in the Shepherd Action contained registered material. See 2/16 
Tr. 36:15-23. The SAC simply provides the registration number for “roydenhollander.com” and 
claims that he does not yet have a copy of what is registered. Defendants thus argued that these 
claims should be stricken because, without providing the registered work or alleging specifically 
infringing portions of the mensrightslaw.com website that Plaintiffs claims are infringed, 

Plaintiff did not comply with the Court’s instructions. 

Plaintiff’s Opposition attempts to cure this deficiency by providing an affidavit from his 
paralegal who compared the registered work and the allegedly infringing document. See Pltf.’s 
Opp. at p. 20-21, Ex. J. This affidavit identifies certain sentences that were allegedly present on 
both the screenshot of MensRightsLaw.net and the roydenhollander.com exhibits filed in the 
Shepherd Action. However, Plaintiff once again fails to attach a copy of the registered work 
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despite now having access to it. Instead, Plaintiff attempts to disguise this mistake by attaching a 
different screenshot of “roydenhollander.com,” claiming that this too contains material also 
found in the screenshot of “mensrightslaw.net” that Defendants attached to affidavits in the 
Shepherd Action. In short, Plaintiff is attempting to assert a copyright claim on material that he 
does not know for sure is copyrighted. See Cole v. John Wiley & Sons , 2012 WL 3133520, *12- 
13 (S.D.N.Y. 2012) (“Courts have repeatedly rejected the use of the type of conclusory and 
vague allegations... as a substitute for allegations that specify the original works that are the 
subject of a copyright claim.”). Therefore, as Plaintiffs Opposition fails to bring him into 
compliance with the Court’s Order, Plaintiff’s copyright infringement claim should be stricken. 

B. Plaintiff’s Unduly Prejudicial and Scandalous Allegations Should be Stricken. 

Plaintiff’s SAC is replete with irrelevant and unduly prejudicial allegations against 

Defendant which clearly merit striking pursuant to Fed. R. Civ. P. 12(f) (“The Court may strike 
from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous 
matter.”). Plaintiff’s disregard for the Court’s Order and his attempts to justify his attacks on 
Defendants merits such action by the Court. Plaintiff’s Opposition essentially claims that 
because he did not enumerate causes of action other than what the Court allowed that he is 
permitted to put whatever he wants in the SAC as “background or historical material.” See Pltf.’s 
Opp. at p. 15. However, Plaintiff’s allegations regarding perceived political bias in the Shepherd 
Action or his attempts to pursue criminal remedies have absolutely no connection to the causes 
of action he was permitted to plead. Further, Plaintiff’s suggestion that Defendants’ waive their 
right to a jury trial so that he may keep these unfounded, irrelevant, and highly prejudicial 
allegations is absurd and an attempt to abuse the judicial process. See Pltf.’s Opp. at p. 14. Thus, 
the Court should strike Plaintiff’s Complaint in its entirety. 
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Point II - PLAINTIFF’S OPPOSITION CANNOT PREVENT DISMISSAL 
A. Plaintiff’s Supporting Material Cannot Be Considered on a Motion to Dismiss. 

On a motion to dismiss, Plaintiff is constrained to the facts as he has pleaded them, and 

cannot raise new facts in his Opposition. See Mejia v. Robinson , 2018 WL 3821625, at *3-4 
(S.D.N.Y. 2018); Russell v. NY Univ., 2017 U.S. Dist. LEXIS 111209, at *107-108 (S.D.N.Y. 
2017); Feldman v. Sanders Legal Grp., 914 F. Supp. 2d 595, 600 n.5 (S.D.N.Y. 2012). 1 Plaintiff, 
however, spends very little time discussing the allegations in the SAC, instead choosing to focus 
on alleged “evidence,” which is not properly before the Court at this stage. 

Moreover, Plaintiffs assertion that some of his evidence could somehow be the subject 
of judicial notice is baseless. For documents such as reports generated by the Wayback Machine, 
Courts will take judicial notice to determine what statements the documents contain, not for the 
truth of the matters asserted. See Porrazzo v. Bumble Bee Foods, LLC, 822 F. Supp. 2d 406, 412 
(S.D.N.Y. 2011), quoting Schubert v. City of Rye, 775 F. Supp. 2d 689, 698 (S.D.N.Y. 2011). 

But here, Plaintiff asserts that this Court can take judicial notice of the Wayback Machine to 
determine when and whether his website was private. Unlike the cases cited by Plaintiff, which 
take judicial notice of archived versions of particular websites, Plaintiff asks this Court to decide 
a contested issue of fact, which no court has done. Plaintiff asks this Court to take judicial notice 
of when the Wayback Machine saved versions of his website and then conclude based on those 
dates that that his website must have been private on all other dates. In other words, Plaintiff 
asks this Court to resolve a disputed issue of fact and “judicially notice” that his website— 
complete with links to it on other public websites, 2 a disclosure by plaintiff on the website that it 

1 While courts often relax this standards with regards to pro se litigants, where an attorney drafts the Complaint and 
Opposition, this relaxed standard does not apply. Pietrangelo v. Alvas Corp., 686 F.3d 62, 63 n.l (2d Cir. 2012). 
Here, Plaintiff is an attorney and does not get the benefit of the lower pleading standard. 

2 Plaintiffs Opposition claims that as the link on the Columbia Business School Website alumni page for Plaintiff 
does not work, that this proves that the website is, and has always been, private. See SAC at < f][ 60-63. The point of 
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constituted attorney advertising, and even a PayPal Donate button soliciting donations—was at 
all times private. That material fact is clearly inappropriate for judicial notice as it is “subject to 
reasonable dispute.” FRE 201. Plaintiff’s own brief makes this clear, as he spends pages upon 
pages attempting to prove—on a motion to dismiss—that his website was private. Thus, judicial 
notice is improper here. In any event, none of the “evidence” produced shows that 
“mensrightlaw.com” was not public on December 2014. * * 3 

B. Plaintiff’s Opposition Fails to Cure the Deficiencies Regarding his CFAA Claim 

a. Plaintiff wrongly relies on unfounded, conclusory allegations. 

Plaintiff bases the entirety of his CFAA claim on unfounded, illogical “inferences,” 

claiming that if “mensrightslaw.net” was public then Defendants must have hacked it, a 
statement with no support in fact or logic. Plaintiff justifies these claims by basing his allegations 
on “information and belief,” which the Court has already told him “does not mean [he] can just 
guess.” 4 2/16 Tr. 32:14-15. As discussed, infra, the basis for Plaintiffs so-called logical 
inferences are unfounded and do not raise Plaintiff’s allegations to the plausibility standard set 
out in Twombly and its progeny. See Gallop v. Cheney, 642 F. 3d 364, 368 (2d Cir. 2011) 
(rejecting “unsubstantiated and inconsistent allegations” and noting that “courts have no 
obligation to entertain pure speculation and conjecture”); JBCholdings NY, LLC v. Pakter, 931 
F.Supp.2d 514, 524 (S.D.N.Y. 2013) (CFAA allegations that “someone, currently believed to be 


Defendants argument, however, was not whether the link worked or did not, but rather that, if it were truly private, 

there would be no reason for a link to Plaintiffs allegedly provate website to show up on a public website. 

3 Plaintiff attempts to argue that because a particular internet archive, the Wayback Machine, does not have an 
archived version of “mensrightslaw.nef ’ that the website must have been private and Defendants must have hacked 
it. Even assuming the accuracy of the secondary sources cited by Plaintiff, Plaintiff himself states throughout his 
Opposition that there is only a 35-90% chance that public websites will be archived. See Pltf.’s Opp. at 4-5. Thus, 
Plaintiffs statement that “[t]he logical inference is that MRL.net was not publicly available” because the Wayback 
Machine does not have an archive of it, is wrong. See Pltf.’s Opp. at p. 5. 

4 Plaintiff faults Defendants on this point because, he says, the Court made that statement in the context of his 
Copyright Claim. See Pltf.’s at p. 18. However pleading requirements under Iqbal/Twombly govern all claims. 
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[defendant], or one of her agents, placed a flash memory drive on JBC and JP computer servers . 

. . in an effort to surreptitiously rip information from the drives” and further allegation that 
defendants placed spyware on the systems and that “it difficult, at this time, to say for certain 
[what happened]” were “precisely the sort of speculative, ‘naked assertion^]’ that do not suffice 
to survive a motion to dismiss”) (citing Iqbal , 556 U.S. at 678 (quoting Twombly, 550 U.S. at 
555)). Accordingly, the Court should not consider these baseless statements and the SAC should 
be dismissed. 

b. Plaintiff’s reliance on Defendants’ prior affidavits from the Shepherd Action 
is misplaced. 

Plaintiffs Opposition mischaracterizes Defendants’ argument regarding the SAC’s 
reliance on Defendants’ affidavits in the Shepherd Action, in an attempt to “prove” that 
Defendants hacked into his website. Defendants, however, did not argue that the Court simply 
must take the statements in these affidavits as true, as Plaintiff’s Opposition states. See Pltf.’s 
Opp. at p. 19. Rather, Defendants argued that Plaintiff cannot use the statements in the affidavits 
as evidence of a claim that is plainly contradicted by the statements in those affidavits. See 
Defendants’ Motion at p. 15. In those affidavits, Defendants state that they accessed 
“mensrightslaw.net,” which was public at that time, and that they did not hack into the site. 
However, in the SAC, Plaintiff cites to these affidavits for the proposition that Defendants 
hacked the website, which is the opposite of what these affidavits say. SAC at ( J[ ( J[ 54-66, 74-81. 
Defendants’ argument is not that the Court must always accept sworn affidavits as true, but 
rather that a party cannot cite to an affidavit, or any other document for that matter, to support an 
allegation that is contradicted by that document. See Weston Funding, LLC v. Consorcio G 
Grupo Dina, S.A. de C.V., 451 F. Supp. 2d 585, 587 (S.D.N.Y. 2006) (“If the allegations of a 
complaint are contradicted by documents made a part thereof, the document controls and the 
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court need not accept as true the allegations of the complaint.”); Rapoport v. Asia Electronics 
Holding Co., Inc., 88 F. Supp. 2d 179, 184 (S.D.N.Y. 2000) (affirming dismissal in part because 
newspaper article and prospectus referenced in complaint “cal 1 [ ed | into question and, apparently, 
contradicted]” allegations in complaint). Therefore, the Court should ignore Plaintiff’s argument 
and dismiss the SAC. 

c. Plaintiff cannot meet the statutory threshold for loss by billing his own time. 

Plaintiff claims that he met the statutory threshold for “loss” under the CFAA because he 

spent 37.3 hours of his own time “investigating” the alleged hacking and applying an hourly 
billing rate to this time. Plaintiff’s Opposition fails to address Defendants’ argument that he 
cannot simply apply his legal billing rate to these non-legal tasks he allegedly performed. He 
also fails to cite any cases demonstrating that his fees as a semi-retired attorney—entirely 
unrelated to any kind of computer expertise—are considered a loss. See Facebook, Inc. v. Power 
Ventures, Inc., 844 F.3d 1058, 1066 (9th Cir. 2016) (cited by Plaintiff at p. 19) (“undisputed” 
that loss was greater than $5,000); AVEx Rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630, 646 
(4th Cir. 2009) (“expressing no opinion” as to whether “loss” was satisfied) (cited by Plaintiff at 
p. 19). Instead, Plaintiff repeats the language of the statute and his SAC, giving the definition of 
loss without articulating how or whether his alleged actions actually fit into this definition. 

Plaintiff also misinterprets Defendants’ use of Nexans Wires S.A. v. Sark-USA, Inc., 319 
F. Supp. 2d 468 (S.D.N.Y. 2004), claiming that it is inapplicable because Plaintiff does not 
allege travel costs. While that case did discuss whether particular travel costs could be used to 
meet the statutory threshold for loss under the CFAA, the holding in that case was not 
specifically limited to travel costs. Rather, the Court determined that costs associated with the 
work of business executives, who were not computer experts, which happened to include their 
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travel costs, could not be used to meet the statutory threshold. Here, as in Nexans, Plaintiff is not 
a computer expert and has not adequately plead how his non-expert, attorney time actually 
comes under the definition. See Fink v. Cable, 810 F. Supp. 2d 633, 641 (S.D.N.Y. 2011) 
(“Plaintiffs’ pleadings as to loss, while sufficiently specific, nevertheless fall outside the kind of 
loss that the statutory definition requires—loss relating to damaged ‘data’ or ‘information,’ or a 
damaged ‘program’ or ‘system.’”). Thus, Plaintiff has not pleaded losses that meet the monetary 
threshold and, as such, the Court should dismiss his CFAA claim. 

C. Plaintiff Fails to Defend his Meritless Claim for Copyright Infringement 

Plaintiff’s claim for copyright infringement must be dismissed because the only 

infringement alleged in the SAC constitutes fair use as the allegedly infringing materials were 
only used in litigation. See Den Hollander v. Steinberg, 419 Fed. Appx. 44, 47 (2d Cir. 2011); 
Castle Rock Entrn’t, Inc. v. Carol Publ’g Grp., Inc., 150 F.3d 132, 143 (2d Cir. 1998); Jartech, 
Inc. v. Clancy, 666 F.2d 403, 406-07 (9th Cir. 1982). Plaintiff’s Opposition argues that because 
the registered work was unpublished that Defendants cannot argue the use was fair. See Pltf.’s 
Opp. at p. 21-23. However, this argument is deficient, as whether or not a work is published is 
simply one factor in a four-part analysis to determine if a use is “fair” or whether it constitutes 
actionable copyright infringement. As the Second Circuit Court of Appeals articulated in another 
case involving Plaintiff, citing 17 U.S.C. § 107, “the fact that a work is unpublished shall not 
itself bar a finding of fair use if such finding is made upon consideration of all the above 
factors.” Steinberg, 419 Fed. Appx. at 47. Plaintiff does not address the other factors because, as 
the Court found in Steinberg, a case with almost identical facts, the use of allegedly copyrighted 
materials as exhibits in litigation constitutes fair use and is not actionable. Id. (noting the balance 
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tipping in favor of fair use where documents were used in judicial proceedings). 5 Thus, the 
Court should dismiss Plaintiffs claim of copyright infringement. 

D. The Second Amended Complaint is Barred by Collateral Estoppel 

Plaintiffs SAC is barred by collateral estoppel. In the Shepherd Action, Plaintiff moved 

to have the “Media Release” attached to Mr. Schafer’s affidavit withdrawn from the record, 
claiming Defendants must have hacked his website to obtain it and that they were wrongly 
produced. SAC at ^ 11. After thorough briefing by both parties and an oral argument, the New 
York Supreme Court denied Plaintiffs motion, stating that there was no basis for the relief 
sought. This same argument, which a court of competent jurisdiction has already found is 
unfounded, forms the basis of Plaintiff s entire SAC. While Plaintiffs Opposition argues that 
this decision is not binding because of its length, there is simply no legal basis for such a claim. 
Plaintiffs argument that it is “impossible to say what issues were determined” is also unfounded 
as the issues were fully briefed by the parties for the Court’s review. 

CONCLUSION 

For the each and all of the foregoing reasons, Defendants respectfully request that this 

Court strike Plaintiff’s Second Amended Complaint pursuant to Fed. R. Civ. P. 12(f), or in the 

alternative, dismiss Plaintiff’s Second Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(6) 

and grant such other further relief as this Court deems appropriate. 

Dated: September 28, 2018 
New York, New York 


/S/ _ 

JOSEPH L. FRANCOEUR 


5 Notably, the reason that Defendants were forced to submit the allegedly copyrighted exhibits was to defend 
themselves from Plaintiff's baseless allegations that Defendants somehow “hacked” his public website. 
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Summary of the three Anti-Feminist or Men’s Rights cases 

The three men’s rights cases—or as the media described them “anti-feminist” cases, or as 
I think of them “anti-Feminazi” cases—were brought in federal court. The cases are called 
“Ladies Nights,” “Immigration Fraud Act, a.k.a. the Violence Against Women’s Act, or State 
Violence Against Men Act,” and “Women’s Studies I and II, or in my view “Witches’ Studies.” 

Not once, not even close to once, did the federal courts reach the fundamental question in 
each case: Is it fair under the U.S. Constitution to give females preferential treatment at the 
expense of the rights of men? The cases were not about enforcing more rights for men, but 
defending the rights they allegedly had in the face of an onslaught by the totalitarian belief 
system—F eminism. 

As Howard Zinn said, “To exalt as an absolute is the mark of totalitarianism, and it is 
possible to have an atmosphere of totalitarianism in a society that has many of the attributes of 
democracy.” Believing that certain political and personal beliefs are the only “correct” ones 
sounds absolute to me. 

Every court used one of the many tactics that bureaucrats endowed with governmental 
power use, or more accurately abuse, in order to further their personal beliefs or demonstrate 
sequacious allegiance to those they fear. Every case was thrown out of court at the very first 
instance with complete disregard for what the blindfolded lady in the courthouse is supposed to 
represent. 

Ladies Nights 

The Ladies Nights’ case challenged the charging of males more for admission than 
females by public accommodation nightclubs. The federal courts said that was okay under the 
U.S. Constitution because the government was not involved. 


1 




When private businesses like nightclubs, which are opened to the public, discriminate, it 
violates the Constitution only if (1) the state or federal government is involved to a large extent 
in the business’s operations so that it is really the government controlling the business—this is 
called state action, or (2) the private parties have been delegated some of the government’s 
traditional powers; that is, they carry out a public or state function. 

State Action 

The federal courts ignored that New York State does not just issue a license to sell 
alcohol, but extensively controls the people involved and all the activities of a public 
accommodation nightclub or bar. The State rules over the level of lighting inside, the panorama 
within, advertising, citizenship of the employees, moral character of the customers, interior floor 
plan, number and positioning of tables and chairs (ever wonder why every club has those little 
tables), exterior blueprint, block-lot diagram, landlord, type of building, history of the building’s 
prior use, finances, manager, owners, owners’ spouses, the people with whom the owners 
associate, reputation of the owners, waitress outfits (no dressing like furry little animals with 
cotton tails), who gets admitted (no falling-down drunks, minors, or terrorists), noise level 
outside a club, parking and traffic congestion by the club, and all other circumstances relevant to 
the “public interest” that “may adversely affect the health, safety and repose” of citizens. ABC 
Law § 64(6-a); SLA Rules, 9 N.Y.C.R.R. Pt 48; SLA Handbook Retail Licensees, p. 5. 

The State also controls “the industry’s structure ... [and] the industry’s behavior by 
prescribing and proscribing specific dimensions of business conduct,” Moreland Commission on 
the ABC Law, No. 4, p. 6, which logically includes admission policies. 1 


1 The Judge in the federal district court was actually a former lawyer for the Moreland Commission—guess she 
forgot about her experience on the Commission. 
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Despite the State’s extensive involvement with nightclubs, the Ladies Nights’ courts 
declared the State was only involved when an alcoholic drink was handed over to a customer, not 
when the customer entered the nightclub to reach the bar to buy that drink. 

The federal courts found it necessary to ignore the reality of State control over the entire 
operation of public nightclubs in order to avoid overruling a 1969-70 case that found state action 
when a bar discriminated against two females. Seidenberg v. McSorleys ’ Old Ale House, Inc., 
317 F. Supp. 593 (1970)(Mansfield, J. granted plaintiffs’ motion for summary judgment); 
Seidenberg v. McSorleys’ Old Ale House, Inc., 308 F. Supp. 1253 (1969)(Tenney, J. denied 
defendant’s motion for a Rule 12(b)(6) dismissal). 

The Ladies Nights’ courts created a factual distinction to preserve the 1969-70 case by 
claiming the two females were refused alcoholic drinks and that involved state action; whereas, 
charging men more to enter a club did not. The files of the 1969-70 case, however, do not refer 
to any refusal to serve alcoholic drinks. The bar may have refused to serve the girls soda, lunch, 
boiled eggs, or pickles—the Ladies Nights’ judges did not know. So they simply assumed the 
fact to reach the decision required by the judiciary’s anti-male ideology because now men were 
being discriminated against by bars instead of females. 

The judges even ignored the U.S. Supreme Court’s statement that the McSorleys ’ 
decisions meant that “federal and state courts uniformly have declared the unconstitutionality of 
gender lines that restrain the activities of customers of state-regulated liquor establishments....” 
Craig v. Boren, 429 U.S. 190, 208 (1976). Entering a nightclub is an activity of the club’s 
customers, and for men, it is “restrain[ed]” by having to pay more than females. 
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Public Function 


As for the nightclubs being delegated state power to carry out a public function, the 
federal courts simply ignored history: 

“A long history of regulation, control, price fixing, place of time and sale setting, 
and outright extinction lies behind the liquor business in this country since 
Colonial times, and it is too late today to suggest that the rights of those who 
choose to engage in it are on a constitutional or legal parity with the rights of 
people who trade in bicycles, or cosmetics, or furniture.” 

Seagram & Sons, Inc. v. Hostetter, 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 701 (1965), 

overruled in part on different grounds, Heaiy v. Beer Inst., 491 U.S. 324, 342, (1989). The states 

and only the states, except for Prohibition, have always controlled any activity concerning 

alcohol. “[T]he regulation of the liquor traffic is one of the oldest and most untrammeled of 

[state] legislative powers.” Goesaertv. Cleary, 335 U.S. 464, 465 (1948), overruled on different 

grounds, Craig v. Boren 429 U.S. 190, 210 n. 23 (1976). Public function exists when there is a 

history of exclusive government activity. Flagg Bros. v. Brooks, 436 U.S. 149, 158-59 (1978). 

New York State always had absolute power to prohibit totally the sale of alcohol; broad 

power to control the times, places and circumstances under which alcohol is sold by nightclubs; 

and even to arrogate to the State the entire business of distributing and selling alcohol to its 

citizens. Seagram & Sons, Inc. v. Hostetter, 16 N.Y.2d 47, 61, 262 N.Y.S.2d. 75, 201 N.E.2d 

701 (1965), overruled in part on different grounds, Heaiy v. Beer Inst., 491 U.S. 324, 342 

(1989). 

“[W]hen private individuals or groups are endowed by the state with powers or functions 
governmental in nature; they become agencies or instrumentalities of the state and subject to its 
constitutional limitations.” Evans v. Newton, 382 U.S. 296, 299 (1966). New York State chose 
to delegate some of its exclusive functions to nightclubs for operating premises where persons 
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could purchase and consume alcohol. Nightclubs, therefore, exercise a public function for which 
they are entirely dependent upon State decisions to operate successfully. See Flagg Bros. v. 
Brooks, 436 U.S. 149, 158-59(1978). 

The State could have decided to set up and operate nightclubs and bars itself while 
forbidding anyone else from doing so. In that situation, the discrimination of charging males 
more for admission would clearly constitute an action by the State and be unconstitutional. 
There’s no legal or logical reason that because the State chose to delegate its public function to 
corporations operating under the State’s extensive control, that involvement by the State 
somehow disappears and the same conduct becomes constitutional, unless it discriminates 
against girls. See Horvath v. Westport Library Ass ’n, 362 F.3d 147, 151 (2d Cir. 2004). 

Under the courts’ reasoning, nightclubs and bars can now charge one sex hundreds or 

thousands of dollars for admission, thereby effectively keeping that sex out of a nightclub, while 

allowing the other sex in for free, and it would be constitutional." 

Immigration Fraud Act, a.k.a. the Violence Against Women’s Act or State Violence 
Against Men Act 

This case challenged the constitutionality of a secrecy law created by the Violence 
Against Women’s Act that allows the Department of Homeland Security’s immigration division 
to use proceedings kept secret from Americans to make findings of fact that those same 
Americans committed “battery,” “extreme cruelty,” or an “overall pattern of violence” against 
their alien spouses or lovers. 


2 It would, however, violate the laws of around 28 states, but not the U.S. Constitution. 
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This secret, “Star Chamber” like proceeding violates the procedural due process required 
by the Fifth and Fourteenth Amendments of the U.S. Constitution. Also, because the secret 
proceedings are used against a disproportionate number of American men—around 85%, it 
violates equal protection in the application of the law. Laws might not have specifically 
discriminatory classifications written in words, but they may be applied in a way so as to create 
such classifications and that’s unconstitutional. Yick Wo v. Hopkins, 118 U.S. 356, 373-74 
(1886). 

The federal courts quickly dismissed the action for lack of injury based on the following 
Kafkian logic: Since the fact-findings about what an American did to his alien spouse or lover 
and the result of the release of those fact-findings to the alien, certain private Feminist 
organizations and various law enforcement agencies are kept secret from the American, any 
allegation of harm by him is “speculative” because he doesn’t know what actually occurred or 
how it impacted his life, such as the denial of a job or an investigation by the police. The 
plaintiffs, including me, could not find out what the federal government did behind closed doors 
concerning us because we were locked out; therefore, we could not say what we were found to 
have done or how those fact-findings were used against us by releasing the findings to various 
third parties. The courts ruled our allegations speculative even though it was the federal 
government’s secrecy law that we were challenging, which allowed the courts to rule our 
allegations speculative. It’s called Catch 22. 

Once again, the federal courts’ subservience to society’s preoccupation with punishing 
males for any perceived or imagined slight to females—whether the females are citizens, aliens, 
prostitutes, or terrorists—caused the courts to ignore the wisdom of one of the better Supreme 
Court Justices: ‘“[Secrecy] provides a cloak for the malevolent, the misinformed, the 
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meddlesome, and the corrupt to play the role of informer undetected and uncorrected.’ 
Appearances in the dark are apt to look different in the light of day.” Anti-Fascist Committee v. 
McGrath , 341 U.S. 123, 172 (1951)(Frankfurter J., concurring)(intemal quote U.S. ex rel. Knauff 
v. Shaughnessy, 338 U.S. 537, 551 (1950)(Jackson, Black, Frankfurter, dissenting)). 

Women’s Studies I and II, a.k.a. Witches’ Studies 

The first round of this case, Women’s Studies /, or Witches ’ Studies /, largely relied on 
Equal Protection and Title IX to claim that federal and state support for Women’s Studies 
programs were unconstitutional because there were no Men’s Studies programs for the minority 
of students—men. In 2008, there were over forty Women’s Studies programs in New York 
State’s higher education system. Females made up 58% of all college students, received over 
55% of the Bachelor degrees, over 63% of the Master’s degrees, and over a majority of the 
Doctoral degrees, and yet there were no Men’s Studies programs. N.Y. State Department of 
Education, ORIS . 3 

The federal courts again dismissed, at their first chance, by ruling that any hann caused 
the minority—males—by the lack of a college’s Men’s Studies program was “speculative.” The 
federal courts, however, do not say the same about the lack of a female sports team when a 
college only has a male team, but that’s because males, even as a minority, don’t count in the 
federal courts. 

Women’s Studies I also claimed that Feminism was a religion and that New York State 
and the Federal Government’s use of taxpayer dollars to feminize New York’s higher 

3 By 2016, across America, females will receive 64% of the Associate degrees, over 60% of the Bachelor degrees, 
53% of the Professional degrees, and 66% of the Doctoral degrees. National Center for Educational Statistics, 

Digest of Educational Statistics, Table 258. 
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educational system violated the first clause of the First Amendment: “Congress [or state] shall 
make no law respecting an establishment of religion . . . To bounce this issue out of court, 
District Judge Kaplan simply made a finding of fact without any evidence that “Feminism is no 
more a religion than physics . . . Now that may be so, although I doubt it, but in this day and 
age we are beyond accepting proclamations of what is true by the powerful just because they are 
powerful. 

The Second Circuit Court of Appeals took a different tack on the religion issue by 
resorting to the hyper-technical pleading standards of the early 19 th century. Because I did not 
write in the complaint that “I am a taxpayer,” the Second Circuit ruled I did not have standing to 
bring the Establishment Clause challenge. Based on the absence of those four words in a 36- 
page complaint, the Second Circuit threw the case into the street. 4 5 

The Court did not bother to consider the obvious fact that I was a taxpayer. After all, I 
was admitted to practice before the Court of Appeals and the complaint stated I was a resident of 
New York. What adult living and working in this country does not have taxpayer status? The 
Second Circuit also did not bother using its power of “judicial notice” to determine whether I 
was a taxpayer even though the Federal Defendants conceded that I was. And, the Second 
Circuit did not bother remanding the case to the district court for a hearing on whether I was a 
taxpayer, which the Second Circuit had the power to do and I requested. 


4 In oral argument, the Second Circuit also complained that the complaint did not include the relevant State and 
Federal Statutes. That is false. “Equity for Women in the 1990s ” is a Regents’ policy statement carrying the effect 
of law on higher educational institutions, Educ. Law § 207 (although § 207 was not cited, a summary of the text was 
at H 28 of the Amended Complaint), and the Bundy aid statute was specifically cited at 49 and 157 in the 
Amended Complaint in the original action. The substance of other statutes were also pleaded, but not cited. 
“Affirmative pleading of the precise statutory basis for subject matter jurisdiction [standing] is not required if the 
complaint alleges facts to establish jurisdiction.” Moore’s Fed. Prac., § 8.03 [3], 3 ed. (based on cases from the 2d, 

5 th , 7th, and 9 th Circuits). 
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So why were the courts so determined to prevent even the appearance of rendering justice 
on the issue of whether Feminism is a religion aided by government? Because to do so, would 
mean a modern-day excommunication from the Feminist Establishment—a barrage of personal 
invectives from Feminist ideologues, criticism from the mainstream media, and ostracism from 
the politically correct elite. The courts of the Second Circuit once again confirmed that when it 
comes to the rights of men, a case will never make it to trial, unless it is to eliminate those rights. 

In round two, Women’s Studies II, the complaint specifically stated—four times—that I 
was a taxpayer and specifically cited all the relevant statutes. Naturally, the federal district court 
threw the case out, anyway. 

To do so, the court phonied the facts about what happened in Women’s Studies /, so it 
could get rid of the case based on collateral estoppel. Under collateral estoppel, if issues were 
fully litigated, actually decided, and necessary or essential to the decision in a prior case, then 
those issues cannot be raised again between the same parties (remember this for later) in a 
subsequent case. The district court in Women’s Studies II ruled that collateral estoppel 
prevented me from alleging that I had standing under the Establishment Clause to bring the case 
because that standing had been previously decided against me in Women’s Studies I. 

There are two different ways for a plaintiff to satisfy standing under the Establishment 
Clause: (1) having taxpayer status and (2) incurring a non-economic injury. Non-economic 
injury meant I found “offensive”—an understatement—the defendants’ inculcation of Feminism 
in higher education. In my case, at Columbia University and its Institute for Research on 
Women and Gender that runs Columbia’s Women’s Studies program which propagates 
Feminism throughout the University and the Columbia community. 
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Whether I was a taxpayer and non-economic standing were never touched upon in the 
district court in Women’s Studies I, but the Court of Appeals did find fault during oral argument 
for my not including the four magic words, “I am a taxpayer,” in the complaint and said as much 
in its decision. The Court of Appeals, however, never mentioned non-economic standing during 
oral argument or in its decision. So the most favorable politically correct or Feminist spin that 
could be put on the court proceedings in Women’s Studies I concerning non-economic standing 
was uncertainty, and that is not good enough for collateral estoppel. 

Had the law, instead of ideology, been followed in Women’s Studies II, it would have 
resulted in a victory for men. To prevent that, the lady judge in the district court simply ignored 
the facts and ruled that “[b]oth the District Court and the Second Circuit necessarily decided the 
issue of Plaintiffs [Establishment Clause] standing in [Women’s Studies 7] .... The issue of 
Plaintiffs standing to litigate his Establishment Clause and related claims regarding the 
University’s Women’s Studies program was decided against him in [ Women’s Studies /].” Judge 
Swain’s Order at 5. “Plaintiffs . . . objections, that collateral estoppel does not apply because . . 
. non-economic standing [was] not previously litigated [are] without merit.” Judge Swain’s 
Order at 4. The district court knew the answer it wanted, so it simply falsified the facts to reach 
that conclusion. 

All was not yet lost in Women’s Studies II, or so I thought. A key requirement of 
collateral estoppel is that it can only apply when the parties are the same, so I made a post¬ 
judgment motion to amend the complaint by adding two new male plaintiffs who came forward 
after the district court’s decision and had the guts to fight for their rights. The district court 
could not possibly apply collateral estoppel against them because they were not involved in 
Women’s Studies I. Naturally, the court found another way to enforce its Feminist ideology. 
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The lady judge ruled that her court lacked the authority to allow the post-judgment 
amendment of the complaint to cure standing. Strange, that in the earlier case, Women’s Studies 
/, Court of Appeals Judge Chester J. Straub, during oral argument, admonished me for not trying 
to amend the complaint post-judgment in that case, which had also been dismissed for my lack of 
standing: 

Judge Straub: Did you ask [for] a further amendment after the court said there was no 
standing? 

Den Hollander: No at that point, the moment that I learned about the standing was the 
decision of the court. . . . 

Judge Straub: But did you ask? 

Den Hollander: No, I did not your honor. 

Judge Straub: [B]ut you first had the Magistrate judge’s report. 

Den Hollander: That’s correct your honor. 

Judge Straub: You objected to that but you didn’t ask therein [for] leave to amend should 
the district court hold against you. 

Den Hollander: No I did not. . . objected to. . . . 

Judge Straub: The second time after he [District Judge Kaplan] did hold against, you 
didn’t come back and say give me a chance to amend. 

Den Hollander: That’s correct.... 

Judge Straub: Are you a lawyer . . . ? 

(Transcript of oral argument before the Second Circuit Court of Appeals on April 8, 2010). 

So which is it? Does a district court have the authority to allow a post-judgment 
amendment of a complaint that was dismissed for lack of standing? It all depends on whether it 
will aid that court in ridding itself of bothersome men fighting for their rights violated by the 
government’s preferential treatment of females. 

Useless as the effort was, I appealed Women’s Studies II to the Second Circuit Court of 
Appeals. The three judge panel simply parroted the district court by saying that the issues of 
non-economic and taxpayer standing had been “fully litigated and decided” in Women’s Studies 
/, when they hadn’t, and that the complaint could not be amended because the two “new 
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plaintiffs are not new evidence,” even though the two would testify as to new facts, which 
sounded like evidence to me, and, of course, legally it was. 

But the kicker to the judges’ decision was their blatant abuse of power by threatening me 
with Rule 11 sanctions that forever banned me from representing the two new plaintiffs, or 
anyone else for that matter, in any case raising the issue of whether Feminism is a religion. 

That’s no different than a Jim Crow court in the 1800s threatening the attorney for the New 
Orleans Comite des Citoyens with fines, license suspension or disbarment for bringing another 
Plessy v. Ferguson, 163 U.S. 537 (1896), suit with a different plaintiff on the same issue— 
separate but equal. And no different than at the end of every year sanctioning the American 
Civil Liberties Union for bringing another action with new plaintiffs against Christmas displays. 

So I asked the U.S. Supreme Court to not only reverse the Second Circuit’s decision 
(Petition for Writ of Certiorari), but to tell it to rescind its threat of sanctions and to stop acting 
like King John of England by relying on their divine right of life long tenure to rule in 
accordance with their personal beliefs: “In the men’s rights cases, the Second Circuit has acted 
beyond its authority by deciding in accordance with the current popular ideology Feminism, even 
though it is the imperative duty of the courts to support the Constitution. ‘[The] constitution is, 
in fact, and must be regarded by the judges as a fundamental law.’ Alexander Hamilton, 
Federalist Paper No. 78. Supplanting it with the tenets of Feminism is an act beyond a court’s 
authority and its duty to obey the rule of law—not the rule of the ‘politically correct.’” 

The Supreme Court, rarely a profile in courage, said beat it. The lower court decisions 
will stand because Justice Black was wrong when he once wrote, “Our Constitution was not 
written in the sands to be washed away by each wave of new judges blown in by each successive 
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political wind. Rather, our Constitution was fashioned to perpetuate liberty and justice. . . .” 
Turner v. United States, 396 U.S. 398, 426 (1970)(Black, J., dissenting). 


Through all these cases, the judges have been consistent in abusing their power to further 

their personal interests by using any means, such as phony facts, non-existent laws and Orwellian 

logic, to do the opposite of what they are supposed to do. They have forgotten that “in times of 

repression, when interests with powerful spokes [persons] generate symbolic pogroms against 

nonconformists, the federal judiciary . . . has special responsibilities to prevent an erosion of the 

individual’s constitutional rights.” Younger v. Harris, 401 U.S. 37, 58 (1971)(Douglas, J., 

dissenting). “In a government like ours, entirely popular, care should be taken in every part of 

the system, not only to do right, but to satisfy the community that right is done.” Joint Anti- 

Fascist Refugee Committee v. McGrath, 341 U.S. 123, 172 n. 19 (1951)(Frankfurter, J., 

concurring)(quoting 5 The Writings and Speeches of Daniel Webster, 163). 

The federal judges in the Men’s Rights cases failed to realize that efforts to enforce 

unanimity of belief in any dogma claiming itself the sole possessor of the truth are doomed to 

fail. As U.S. Supreme Court Justice Jackson so aptly wrote in 1943, during another time of 

intolerance and hatred directed by the majority at those in the minority: 

Nationalism is a relatively recent phenomenon but at other times and places the 
ends have been racial or territorial security, support of a dynasty or regime, and 
particular plans for saving souls. As first and moderate methods to attain unity 
have failed, those bent on its accomplishments must resort to an ever-increasing 
severity. As governmental pressure toward unity becomes greater, so strife 
becomes more bitter as to whose unity it shall be. . . . Ultimate futility of such 
attempts to compel coherence is the lesson of every such effort from the Roman 
drive to stamp out Christianity as a disturber of its pagan unity, the Inquisition, as 
a means to religious and dynastic unity, the Siberian exiles as a means to Russian 
unity, down to efforts of totalitarian [regimes]. Those who begin coercive 
elimination of dissent soon find themselves exterminating dissenters. 

Compulsory unification of opinion achieves only the unanimity of the graveyard.” 
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West Virginia State Board of Education v. Barnette, 319 U.S. 624, 640-41 (1943). 

Today in America, it is Feminism and political correctionalism that are succeeding in 
stamping their brand of thought, speech, and action on the nation at the expense of liberty. 
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CIVIL COURT OF THE CITY OF NEWY0RK 
COUNTY OF NEW YORK , 

-— 


ROY DEN HOLLANDER, 


Plaintiff, 

V 


-against- 


PRESSREADER, Inc. ' 

(formerly NEWSPAPERDIRECT, INC., , 
NY DOS ID 2390795) 


Defendant. 

--—x 


24897 

Index No. CV- 

SUMMONS 
Plaintiffs residence: 

545 East 14 St., 10D 
NY, NY 10009 


Basis of venue: 
Plaintiffs residence 



To the above named defendant: . 1 

YOU ARE HEREBY SUMMONED to appear in the Civil Court of the City of 
New York, County of New York at the office of the Clerk of the Court at 111 Centre 
Street in the County of New York, within th^ time provided by law as noted below and to 
file your answer to the annexed complaint wjth the Clerk; upon your failure to answer, 
judgment will be taken against you for the sum of $20,000 with interest thereon from the 
4th day of April 2018, together with the costs of this action. 


Dated: New York, N.Y. 
Octobi 



OCT 1 6 

NEW YORK COUNTY 

CWIL COURT 



By: Roy Den Hollander, 
Attorney at Law 
545 East 14 th St., 10D 
New York, NY 10009 
(917) 687 0652 


NOTE: The law provides that: 

(a) If this summons is served by its delivery to you personally within the City of 
New York, you must appear and answer within TWENTY days after such service; or 

(b) If this summons is served by delivery to any person other than you personally, 
or is served outside of the City of New York, or by publication, or by any means other : 
than personal service to you within the Cityiof New York, you are allowed THIRTY days 
after the proof of service thereof is filed with the Clerk of this Court within which to 
appear and answer. 

I 

To: PressReader Inc. 

200 - 13111 Vanier Place 
Richmond, BC, V6V 2Jl, Canada 


» 


» 
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ROY DEN HOLLANDER, 


Plaintiff, 

.V 


-against- 


PRESSREADER, Inc. 

(formerly NEWSPAPERDIRECT, INC., 
NY DOS ID 2390795) 


Index No. CV-24897 NY/2018 


Jury Trial Requested 
COMPLAINT 


Defendant. 

---1.-X 

Plaintiff Roy Den Hollander, an attorney admitted to practice in the courts of the State of 


New York and representing himself, brings a claim against Defendant PressReader, Inc. for 
violating Plaintiffs right to publicity under New York Civil Rights Law §§ 50 & 51 by 
publishing an article using Plaintiffs name without his consent. (Ex. A). Plaintiff herein alleges 
as follows: 1 


VENUE 

1. Plaintiff resides at 545 East 14 th Street, apartment 10D in New York County, N.Y. 

( 

SUBJECT MATTER JURISDICTION > 


2. Plaintiff requests damages in the amount of $20,000 plus expenses and costs. 

PERSONAL JURISDICTION OVER DEFENDANT 

I 

3. This Honorable Court has personal jurisdiction over Defendant under CPLR § 302(a)(1) 
because Defendant transacts business within New York State and contracts with businesses in 
New York State to provide its services. 


I 





I 


THE PARTIES 

Plaintiff Roy Den Hollander 

4. Plaintiff, Roy Den Hollander, is admitted to practice law in the courts of the State of New 
York, U.S. District Courts for the Southern and Eastern Districts of New York, and the U.S. 

Court of Appeals for the Second Circuit. 

i 

5. Since 2008, Plaintiff has specialized in equal rights litigation that opposes preferential 
treatment for males and females. 

6. Plaintiff has received significant media attention in print, radio and television to the 
extent that he became a public figure in the ongoing cultural wars—complete with threatening 
emails and even a letter threatening death that contained white powder. 

7. Plaintiffs public figure status is not limited to the U.S. but also extends to that former 
British penal colony—Australia. See Tory Shepherd, Freedom of religion cannot trump other 
rights , The Advertiser, April 3, 2018; Amy McNeilage, University of South Australia distances 
itself from males studies proposals. The Sydney Morning Herald, January 14, 2014; Tory 

i 

Shepherd, University of South Australia gives controversial Male Studies course the snip. The 
Advertiser-Sunday Mail Messenger. January, 14, 2014; Tory Shepherd, Pathetic bid for 
victim hood by portraying women as villains. The Advertiser-Sunday Mail Messenger, January 
14, 2014; Tory Shepherd, LECTURERS in a 'world-first’ male studies course at the University of 
South Australia under scrutiny. The Advertiser-Sunday Mail Messenger, January 12, 2014. 

t 

8. Other media coverage, not all fake news aimed at the personal destruction of Plaintiff, 
can be found online by searching "Roy Den Hollander.'’ 

9. Plaintiff generally seeks publicity from the news media to attract clients in his law 
specialty and uses his name’s publicity for the commercial purposes of his law practice. 

i 

2 



i 



- Defendant PressReader. Inc. 

i 

10. PressReader, Inc. (“PressReader”) is a digital newspaper and magazine distribution and 

i 

publishing operator with headquarters in Vancouver, Canada (https://about.pressreader.com, last 
visited October 11, 2018) and offices in Dublin, Ireland and Manila, Philippines. 

11. PressReader has contracted with thousands of newspaper and magazine publishers across 
the globe, including some in New York State, to market, sell and print these newspaper and 

I 

magazine publications around the world, including in New York State, by way of the Internet 
and mobile telephone apps. 

12. PressReader uses a global platform that allows people to read, share and talk about stories 
from over 7,000 top-quality publications, (https://about.pressreader.com, last visited October 11, 
2018). It has seven (7) million monthly active users worldwide, including many in New York 
State, (http://media.pressreader.eom/2017/l I/17/pressreader-opens-european-headquarters- 
dublin, last visited October 11, 2018). 

13. PressReader contracted with the N.Y. Public Library to provide its services to library 
customers, (https://www.nypl.org/collections/articles-databases/pressreader, last visited October 
11,2018). 

13. PressReader contracted with the N.Y. Daily News to carry that newspaper on its 
platform, (https://www.pressreader.com/usa/new-york-daily-news/textview, last visited October 
11,2018). 

14. PressReader contracted with the N.Y. Post to carry that newspaper on its platform. 
(nypost.newspaperdirect.com/epaper/Interstitial^spx, last visited October 11,2018). 



15. PressReader contracted with The New York Times to carry that newspaper on its 
platform, (https://goodereader.com/blog/electronic-readers/the-new-york-times-now-on- 
pressreader, last visited October 11,2018). 

14. PressReader previously operated as “NewspaperDirect, Inc.” 
(http://www.newspaperdirect.com, last visited October 11, 2018). NewspaperDirect, Inc. was a 
foreign corporation authorized to do business in New York State by the Secretary of State but on 
July 16, 2018, surrendered that authority. (Ex. B). 

i 

FACTUAL ALLEGATIONS 

I 

15. In April 2018, PressReader published through its online and mobile apps platform the 
April 4, 2018, article Misplaced fear of gay revenge, written by Tory Shepherd. (Ex. A). 

16. At the time of publication, PressReader operating as NewspaperDirect, Inc., was still 
authorized to do business in New York State. (See Ex. B). 

I 

17. The lead sentence of the article states, “Self-described ‘anti-feminist lawyer’ Roy Den 
Hollander once likened the position of men in society to black people in 1950s America ‘sitting 
in the back of the bus.’” (Ex. A). 

18. PressReader’s use of Plaintiff s name was without his permission. 

19. Except for the first sentence, the article dealt with submissions by Australians to an 

i 

Australian Federal Government panel concerning the Australian Government’s review of 
religious freedom in Australia. 

20. In 2017, the Australian Federal Parliament passed the marriage equality act that allowed 
two people, regardless of sex, to marry. 

21. The Australian Federal Government also appointed a panel to receive submissions on the 

I 

conflict between gay rights and religious freedom in Australia. 




22. Plaintiff does not live in Australia, has never lived in Australia, has never visited 

- ^ 

y' • Australia, did not submit any comments to the Australian panel and has never been involved in a 
case dealing with gay rights versus religious freedom—anywhere. 

23. The publication of Plaintiff s name in the, very first sentence of the article, which 
virtually all readers of any article view before deciding to read further, was clearly intended to 
exploit the public figure notoriety of Plaintiff s name in order to deceive viewers into reading the 
remainder of the article. 

24. PressReader basically stole the economic value of Plaintiff s name to further the services 

it provides. i 

CLAIM FOR RELIEF 

Right of Privacy under Article 5 of the N. Y. Civil Rights Law §§ 50 & 51 

25. Plaintiff repeats and realleges each and every allegation above as if fully set forth herein. 

26. N.Y. Civil Rights Law § 50 makes a right of publicity violation a misdemeanor: 

A person, firm or corporation that uses . . I for the purposes of trade, the name . . . 
of any living person without having first obtained the written consent of such 
person ... is guilty of a misdemeanor. ' 

27. N.Y. Civil Rights Law § 51 provides a private cause of action for protecting the 
unauthorized use of a person’s name: 

Any person whose name ... is used within this state ... for the purposes of trade 
without the written consent first obtained as above provided [in section 50]... 
may also sue and recover damages for any injuries sustained by reason of such 
use .... 

28. Courts give these statutes a liberal construction consistent with the beneficial and 
remedial purposes of sections 50 and 51. 

29. Violation of Civil Rights Law § 51 requires the use of a person's identity, such as his 
name, within New York State, for trade purposes, ( and without written consent. 


5 ' 




,Y 30. Civil Rights Law § 51 applies in cases where a plaintiff generally seeks publicity, or uses 

I 

his name for commercial purposes but has not given his written consent for a particular use. 

31. PressReader published Tory Shepherd’s article in New York State by way of the Internet 

and telephone mobile apps. v 

32. The very first sentence listed Plaintiffs full legal name, Roy Den Hollander, for which 

I 

Plaintiff neither provided written nor oral consent to either PressReader or Tory Shepherd. 

33. PressReader published the article as part of its commercial business operation and Tory 
Shepherd wrote the article with the intent to have PressReader publish it as part of her 
commercial business as a reporter in Australia. 

34. The PressReader published article does not fall within the public interest exception to 

i 

Civil Rights Law § 51 because Plaintiff has no relationship whatsoever to the substance of the 
article concerning the conflict in Australia between religious freedom and gay rights. 

35. As such, PressReader and Tory Shepherd’s use of Plaintiff s name was for a 
commercially exploitive aim rather than for the purpose of informing the public about a 
newsworthy or public interest situation. 

I 

36. The use of Plaintiffs name has financial value that PressReader seized for itself without 
consent; thereby, depriving Plaintiff of the income associated with the licensing of his name. 

37. The right of publicity is proprietary in nature, so Plaintiff requests compensatory 
damages in the amount of $10,000 for harm to Plaintiffs economic interests that were affected 
by the wrongful exploitation of his name by PressReader. 

38. Plaintiff also requests exemplary damages in the amount of $10,000 because PressReader 
knowingly used his name without his consent. 
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ated: October 15, 2018 
New York, N.Y. 


Respectfully submitted, 



Roy D^ff Hollander, Esq. 
Plaintiff and Attorney 
545 East 14th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
royl 7den@gmail.com 
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Misplaced fear of gay 
revenge 


j The Wfesj Austislian 4 Api 2018 + > more To>> Shs; 

Self-described “anti-feminist 
lawyer” Roy Den Hollander once 
likened the position of men in soci¬ 
ety to black people in 1950s America 
“sitting in the back of the bus”. 

It’s become common; men 
I thinking they’re oppressed by 
| women, whites thinking tiiev’ re op - 
I pressed by ethnic minorities. 

The traditional oppressors be- 
I lieving they have become oppressed. 

Reading through the batches of 
j submissions to the Federal Govern¬ 
ment's reviewof religious freedom, 
i it’s clear many within the churches 
i believe that they are in danger of 
( becoming the oppressed. 

George Orwell’s Animal Farm 
was mandatory reading in schools 
i in the 1980s, and hopefully still is. 

Those writing to the review — 


sparked by the same-sex marriage 
debate — have read their Orwell. 

And it scared them. 

That the oppressed rise up to be¬ 
come the oppressors is a critical les¬ 
son in the book. 

On tlie farm, the badly treated 
animals rise up, cast off their hu¬ 
man overlord, and form a new soci¬ 
ety. One farm under two pigs 
(Snowball and Napoleon) where “all 
animals are equal". 

But power-hungry Napoleon 
chases Snowball off the farm, and 
starts to become a human-like 
despot, ruling the roost. He changes 
the “all animals are equal” mantra, 
adding “but some are more equal 
than others”. And thus the down¬ 
trodden stan treading on others. 

The religious freedom review. 


( 



Illustration: Don Lindsay 


headed by former Liberal immigra¬ 
tion minister Philip Ruddock, is ex¬ 
amining whether Australian law ad¬ 
equately protects the human right 
to freedom of religion. 

It has been swamped with thou¬ 
sands of submissions. Fortunately 


many of them are written from sim - 
ilar templates, so it’s possible to get 
across the main points without 
wading through too much bile. 

And there are some bilious 
points. One batch of submissions is 
from churchgoers upset that they 


can no longer host “pray away the 
gay" camps. Or, in their words, “of¬ 
fer help to those struggling with 
unwanted temptation to commit 
homosexual sin”. 

The same submissions seem to 
argue that doctors opposed to abor- 
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can no longer host “pray away the 
gay” camps. Or, in their words, “of¬ 
fer help to those struggling with 
unwanted temptation to commit 
homosexual sin”. 

The same submissions seem to 
argue that doctors opposed to abor¬ 


tion should refuse ro refer women to 
doctors who aren’t. 

They’d be “ compile it in facilitat¬ 
ing the murder of a defenceless baby 
against their religious convictions 
under the threat of being struck off 
and losing their livelihood if they 
don’t comply”, according to this 
submission. 

So the Christian riling to do is to 
turn women away without help — 
or somehow coerce them to go 
through with the unwanted preg¬ 
nancy. 

Such arguments are right off the 
rails, and nothing to do with same- 
sex marriage. 

But many of the submissions 
seem ro grapple with the same is¬ 
sue. That Christians wane to be able 
to continue to discriminate against 
gay people with no repercussions. 

People are worried their freedom 
to express their “Christian under¬ 
standing of marriage” publicly is 
threatened now that gay people are 
allowed to get married. 

That they’ll be at risk of getting 


fired, or of their church losing gov¬ 
ernment funding if they express op¬ 
position to ’immoral” behaviour. 

One group says that the same- 
sex marriage lobby has had success 
forcing “acceptance of this sin on 
the rest of the population”. 

They are fearful that schools will 
have to hire gay teachers, that the 
religious will have to vcice support 
of gay people even when they don’t 
believe it. 

And of course, they dragged out 
the tired notion that Christian bak¬ 
ers will be traumatised by being 
forced to bake big old gay cakes. 

These submissions — and I*m 
not tarring the entire religious 
community with the same brush 
here — all have the same subtext. 

That now that we've given the 
gay community an inch, they’ll take 
a mile. They' will rise up and punish 
their oppressors. 

It’s a genuine shame that the , 
fearmongering has apparently got 
to so many people. 

The fact is that, despite most 


Western nations now having gay 
marriage, there are hardly any ex¬ 
amples of Christian bakers being 
forced to bake gay cakes. 

Gav couples did not, en masse, 
start forcing anti-gay celebrants to 
oversee their weddings. 

When same-sex marriage laws 
passed, life went on. With more 
weddings. 

But tear spreads where there is 
uncertainty, and it is unclear where 
the right to religious freedom ends, 
when it butts up against the right to 
equality and someone has to work 
out who wins. 

George Williams, one of the na¬ 
tion’s top constitutional Uy^yers. is 
a man who knows how the laws 
work, and has an eminently sensible 
approach. 

We do need more protection for 
religion, he says. 

“Australia is exceptional. Indeed, 
we stand alone in being the only 
democracy without some form of 
national Human Rights Act or Bill Of 
Rights incorporating protection of 


\ 
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freedom of religion,” he writes in 
his submission. 

There’s a critical “but” here. 
Freedom of religion should not be 
privileged over other rights. All 
rights must be protected, he says, 
including the right to equality. 

What do you think the chances 
are that we could have a civilised 
debate about a Bill of Rights, instead 
of this persistent notion that the 
once-oppressed are now out to 
“get” the oppressors? 

I’d say there’s a Snowball’s 
chance in hell. 


Being forced to bake big, 
old^ay cakes. 


'1 q» 


4:25 PM 
^ 4/13/2018 
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NYS Department of State 


I 

Division of Corporations 


Entity Information 

The information contained in this database is current through October 15, 2018. 


Selected Entity Name: NEWSPAPERDIRECT, INC. 

Selected Entity Status Information 
Current Entity Name: NEWSPAPERDIRECT, INC. 

DOS ID #: 2390795 

Initial DOS Filing Date: JUNE 21, 1999 
County: NEW YORK 

Jurisdiction: DELAWARE 

Entity Type: FOREIGN BUSINESS CORPORATION 

Current Entity Status: INACTIVE - Surrender of Authority (Jul 16, 2018) 


Selected Entity Address Information 

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity) 

BECKER, GLYNN, MUFFLY, CHASSIN & HOSINSKI LLP 
ATTN: ROBERT E. LANGER 
299 PARK AVENUE, 16 FLOOR 
NEW YORK, NEW YORK, 10171 

Chief Executive Officer 

GEORGE DORIN, CFO , 

10451 SHELLBRIDGE WAY 

STE 204 ■ 

RICHMOND, BC, CANADA, V6X-2W8 

Principal Executive Office 

NEWSPAPERDIRECT, INC. 

10451 SHELLBRIGDE WAY 
STE 204 

RICHMOND, BC, CANADA, V6X-2W8 

Registered Agent 


NONE 




This office does not record information regarding the 
names and addresses of officers, shareholders or 
directors of nonprofessional corporations except the 
chief executive officer, if provided, which would be 
listed above. Professional corporations must include the 
name(s) and address(es) of the initial officers, directors, 
and shareholders in the initial certificate of 
incorporation, however this information is not recorded 
and only available by viewin g the certificate. 


*Stock Information 


# of Shares Type of Stock $ Value per Share 

No Information Available 

i 

*Stock information is applicable to domestic business corporations. 

Name History 


Filing Date Name Type Entity Name 

MAR 08, 2000 Actual NEWSPAPERDIRECT, INC. 

JUN 21, 1999 Actual GLOBAL NEWSPAPER NETWORK, INC. 

A Fictitious name must be used when the Actual name of a foreign entity is unavailable for use in New York 
State. The entity must use the fictitious name when conducting its activities or business in New York State. 

NOTE: New York State does not issue organizational identification numbers. 

Search Results New Search 

Services/Pro g rams | Privacy Polic y | Accessibility Polic y | Disclaimer | Return to DOS 

Home page | Contact Us 


i 
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CIVIL COURT OF THE CITY OF 
NEW YORK COUNTY OF NEW 
YORK 

Index No.*? 6 4 ? 

-X 

ROY DEN HOLLANDER, 

Plaintiff, 


PRESSREADER, INC., 

Defendant. 

-------;r---X 

COMPLAINT 

Roy Den Hollander, Esq. 

Attorney-Plaintiff 

545 East 14 th St., 10D 

New York, NY 10009 

(917) 687-0652 

roy 17den@gmail.com 









10,700-20/New York/USA 
December 5, 2018 



BRITISH 

Columbia 


Fiie Number 2018-265 


Roy Den Hollander 

Attorney at Law 

545 East 14 Stree, Suite 10D 

New York New York 10009 

USA 

i 

Dear Roy Den Hollander: 

Re: Service of Documents Pursuant to the Hague Convention on the Service Abroad of Judicial or 

Extra-Judicial Documents in Civil or Commercial Matters - PressReader Inc. (agent, officer or 
authorized representative), 200 - 13111 Vanier Plact, Richmond, BC V(>V 2J1 Canada 

The above-referenced documents have been served upon PressReader Inc. (agent, officer or 
authorized representative), as requested pursuant to the terms and conditions of the Hague Convention 
on the Service Abroad of Judicial or Extra-Judicial Documents in Civil or Commercial Matters. 

i 

The completed Certificate is enclosed along with supporting documents. 

Also enclosed is a receipt in the amount of $100.00. 

Thank you. 


Yours truly, 



Doris Dardengo 

Central Authority Administrator 


Enclosures 


t 

l 

Page 1 of 1 

Ministry of Attorney Legal Services Branch Mailing Address: Location: 

General Order in Council Administration PO Box 9280 STN PROV GOVT 1001 Douglas Street 

Victoria BC V8W 9J7 Victoria. BC V8W 2C5 


Telephone: (250) 387-0724 


Facsimile: (250) 387-4349 




BRITISH 

Columbia 


Receipt 2018265 

Ministry of Attorney General 

Legal Services Branch 
Order in Council Administration 


THE SUM OF 

* * * * ONE HUNDRED ******************* 00/xx $100.00 

DOLLARS 

I 


ON ACCOUNT OF 

Service of Documents on PressReader Inc. (agent, officer or authorized representative) 


RECEIVED FROM 

Roy Den Hollander ON October 29, 2018 

Attorney at Law 

545 East 14 Stree, Suite 10D 

i 

New York New York 10009 

USA ' 


ISSUING OFFICER 

Central Authority Administrator 
for Service of Foreign Documents 


l 


I 


I 


I 


■* ■ *. '.. REQUEST 

FOR SERVICE ABROAD OF JUDICIAL OR 
EXTRAJUDICIAL DOCUMENTS 

DEMANDE AUX FINS DE SIGNIFICATION OU DE NOTIFICATION A L'ETRANGER 
D'UN ACTE JUDICIAIRE OU EXTRAJUDICIAIRE 


; •'-* S 


*< r 




i 


i 


Convention on the Service Abroad of Judicial and Extrajudicial Documents in 
Civil or Commercial Matters, signed at Thq.Mague, the 15th of November 1965. 

Convention relative a la signification et a la notification a I'etranger des actes judiciaires ou extrajudiciaires en 
matiere civile ou coinmerciale, signee a La Haye le 15 novembre 1965. 


identity and address of the applicant 

Identite et adresse du requerant 

1. Roy Den Hollander, Esq. 

Attorney at Law 

Address of receiving authority i 

Adresse de I'autorite destinataire 

2. Ministry of Justice for British Columbia 

Order in Council Administration Office 

545 East 14 Street, Suite 10D 

PO Box 9280 Stn Prov Govt 

New York, NY 10009 

Victoria, British Columbia V8W 2C5 

lisa . 

Canada 


i 


The undersigned applicant has the honour to transmit - in duplicate - the documents listed 
below and, U, conformity with Article 5 of the above-mentioned Convention, requests prompt 

service of ont copy thereof on the addressee, i.e.: 

Le requerant suusstgne a I'honneur : ->e ism parvenir - en double exemplaire - a I'autorite destinataire les 
documents odessous enumeres, en In p.dant, conformeihent a i'article 5 de la Convention precitee, d’en faire 
remettre sans re-and un exemplaire au destinataire. a savoir: 

j (identity and address) + 

: (identite et adresse) 

: 3. PressReader Inc., 200 - 131 1 1 Varner Place, Richmond, BC, V6V 2J1, Canada, any person 
designated at the company who is allow to accept process. 


□ 

ai in accordance with the provisions of sub-paragraph a) of the first paragraph of 

Article 5 of the Convention* 

sa.on les formes legates {article 5, alinea premier, lettre a))* 

S3 

hi in accordance with the following particular method (sub-paragraph to) of the first 


p: ragraph of Article 5)*: , 


se.'on la fcrme particuliere su vante (article 5, alin6a premier, lettre b )*: 


Personal service 

□ 

c) by delivery fo the addressee, if he accepts it voluntarily (second paragraph of 


Article 5) 


i; as echsant, par remise simple (article 5. alinea 2)* 


The authora ; > is requested to return or to have returned to the applicant a copy of the documents - 

and of the era taxes* - with the attached certificate. 

Cette aUorite o': priee de renvoyer ou de faire tenvoyer au requerant un exemplaire de I'acte - et de ses annexes* - 

/ee. I'attestafici >:i-jointe 



















CERTIFICATE 

ATTESTATION 


The undersigned authority has the honour to certify, in conformity with Article 6 of the Convention, 
L'autorite soussignee a I’honneur dattester conformement a I'article 6 de ladite Convention, 

|~~1 1 • that the document has been served* 

que la demande a ete executee* 


— the (date) / le (date): 

v 1,0 . 2jc \<* 


— at (place, street, number): 

a (localite, rue, numero): 

‘TcUTTT Ctr-loa 

1'3>H/ VAOicil ?IAC£ HOvi 

<\!0 


Ri .vW wrrz 


— in one of the following methods authorised by Article 5: 

dans une des formes suivantes prevues a I'article 5 : * 

□ 

a) in accordance with the provisions of sub-paragraph a) of the first paragraph of 

Article 5 of the Convention* 

selon les formes legales (article 5, alin6a prertlier, lettre a)* 

□ 

b) in accordance with the following particular method^;— 

selon la forme particuliere suivante* : ' . ) . . ,-y, , /" 

□ 

c) by delivery to the addressee, if he accepts it voluntarily* 

par remise simple* 


The documents referred to in the request have been delivered to: 

Les documents mentionnes dans la demande ont ete remis £ : 


Identity and description of person: 

Identite et qualite de la personne : 


Relationship to the addressee (family, 
business or other): 

Liens de parente, de subordination ou autres, avec le 
destinataire de I'acte: 



pressreaefer 


Yulia Yukhadi 


n served, by reason of the following facts*: 

e, en raison des faits suivants*: 



m:+l 604 219 7186 
t: +1 604 278 4604 x223 

e: juliay@pressreader.com 


www.pressreader.com 

about.pressreader.com 

@pressreader 


aragraph of Article 12 of the Convention, the applicant is 
he expenses /detailed in the attached statement*. 

de ladite Convention, le requerant est prie de payer ou de rembourser les frais 
it*. 


Richmond Provincial Court 


Document;} itttu.Hv.. 

Pieces renvoyees : 

Sheriff Services 

7577 Elmbridge Way 

In appropriate cases, documents establishing 
the service: 

Le cas echearit, les documents justificatifs de 

I'execution : 

IMUII|IUIIU) PiVi VO/% *tJ^ 

* if appropriate / s'if y a lieu I 

_ Pirhmnnri Pmumrnal Hrinrr 

Done at /Fait a, .„ n 

Sheriff Services 

The / le 7577 Elmbridge Way 

Richmond, B.C, V6X 4J2 

•t vL*- fx<\Z "'Id, r 2c\"% 

Signature and/or stamp 

Signature et / ou cachet 

-— -j- -> 

s .. 



Permanent Bureai ieplember 2011 


f 













! Identity and address of the addressee 

: identity et adresse du destinatsire 

| 1. PressReader Inc., 200 - 13111 Vanier Place, Richmond, BC, V6V 2J1, Canada, any person 
| designated at the company who is allow to accept process. 


IMPORTANT 

THE ENCLOSED DOCUMENT IS Or A LEGAL NATURE AND MAY AFFECT YOUR RIGHTS AND 
OBLIGATIONS. THE ‘SUMMARY OF THE DOCUMENT TO BE SERVED’ WILL GIVE YOU SOME 
INFORMATION ABOUT ITS NATURE AND PURPOSE. YOU SHOULD HOWEVER READ THE 
DOCUMENT H SELF CAREFULLY. IT MAY BE NECESSARY TO SEEK LEGAL ADVICE. 

IF YOUR FINANCIAL RESOURCES ARE INSUFFICIENT YOU SHOULD SEEK INFORMATION ON 
THE POSSIBILITY OF OBTAINING LEGAL AID OR ADViCE EITHER IN THE COUNTRY WHERE 
YOU LIVE OR IN THE COUNTRY WHERE THE DOCUMENT WAS ISSUED. 

ENQUIRIES ABOUT THE AVAILABILITY OF LEGAL AID OR ADVICE IN THE COUNTRY WHERE 
THE DOCUMENT WAS ISSUED MAY BE DIRECTED TO: 



TRESIMPORTANT 


LE DOCUMENT CI-JOINT ES C DE NATURE JURIDlQUE ET PEUT AFFECTER VOS DROITS ET OBLIGATIONS. 
LES « ELEMENT S ESSENTIELS DE L'.ACTE » VOUS DONNENT QUELQUES INFORMATIONS SUR SA NATURE 
ET SON OBJE7. IL EST TOUTEFOIS INDISPENSABLE DE LIRE ATTENTIVEMENT LE TEXTE MEME DU 

DOCUMEN T II TEUT ETRE NECF.SSAIRE DE DEMANDER UN AVIS JURIDlQUE. 


Si VOS RESS t 
: ASSIS i ANOfc 
FAYS D’ORlol? i 


iURCES SONT INSUFFISANTSS, RENSEIGNEZ-VOUS SUR LA POSSIBILITY DOBTENIR 
fUDICIAIRE e I LA CONSULTATION JURIDlQUE. SOIT DANS VOTRE PAYS, SOU DANS LE 
: DU DOCUMENT • 


LES DEMANDED DC RENSEIGNEMENTS SUR LES POSSIEIUTES D'OBTENIR L'ASSISTANCE JUDICIAIRE OU 
l A CONSULTA DON JURIDlQUE DANS LE PAYS O’ORiGINE DU DOCUMENT PEUVENT ETRE ADRESSEES A : 


2: New York T iiy Civil Court-Help Center, 111 Centre Street, New York, NY 10013, 646-386-5700 


it is recommended that the standard terms in the notice be written in English and French and 
where appropriate also in the official language, or in one of the official languages of the State in 
which the document originated. The blanks could be completed either in the language of the 

State to which the document is tc be sent, or in English or French. 

i 1 est recosnmai.*!© que les mentions tmprimees dans cette note soient redigees en Iangue frangaise el en iangue 
anglaise et le c.n: echeant, en outre, dans la Iangue ou I’une des langues officielles de I’Etat d’origine de I’acte Les 
Planes pourraic-r, etre remplis, foil dans >a Iangue de I’Etai ou le document doit etre adresse, soil en Iangue 

•Yangaise, soil e : > iangue anglaise. 


I 


i 
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Nature 

Naturae 


Civil Rights Law 


the amount 
stance, le cas 6 


service is filed with the 


New York, NY 
days after the 
Clerk of the Ci 


Court which has given j 

Juridiction qui a rendu la dei 


Attorney at Law,.545 East 14 Street. 10D 
New York, MY 100Q9, USA 
917 687 0652 
roy17den@gnnail.com 
Defendant-PressReader Inc., 200 - 13ii i 
Vanier Place, Richmond, BC. V6V 2J1, Canada 


+1 ( 604 ) 278 - 


Nameand address of the requesting authority: 


Attorney at Law,'545 East'14 Street, 10D 
New York, NY 10009, USA 
1+917 637 0652 
royi7den@gmail.com- V 


Nom et adresse de I’autorite requ^rante 


SUMMARY OF THE DOCUMENT TO BE SERVED 

ELEMENTS ESSENTIELS DE L'ACTE 


Convention on the Service Abroad of Judicial and Extrajudicial Documents in 
Civil or Commercial Matters, signed at The Hague, the 15th of November 1965 (Article 5, fourth 

paragraph). 

Convention relative a la signification et a la notification a l’6tranger des actes judiciaires ou 
extrajudiciaires en matiere civile ou commerciale, sigitee d La Haye le 15 novembre 1965 

(article 5, alin6a 4). 


If appropriate, identity and address of the person interested in the transmission of the document 
S’il y a lieu, identity et adresse de la personne int6ress6e £ la transmission de 1‘acte 

» 


Date of judgment**: 

Date d© la decision**; 

9. Not applicable 

1 ■ - 

Time limits stated in the document**: 

Indication des delate figurant dans I'acte**: 

. * v ' .■ : . • • :. - - \ 

v ~ 

'■+••• ■ •- - . -:rTte , - : .. ' 

. ___ : - _1 


** if appropriate / s’il y a lieu 


t 


Permanent Bureau July 2017 












CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK 

-X 


ROY DEN HOLLANDER, 


Plaintiff, 

-against- 

PRESSREADER, Inc. 

(formerly NEWSPAPERDIRECT, INC., 
NY DOS ID 2390795) 


Index No. CV-24897 NY/2018 

Jury Trial Requested 

FIRST AMENDED COMPLAINT 


Defendant. 

-X 


Plaintiff Roy Den Hollander, a sole practitioner attorney with an international law and 
business consulting practice, here representing himself, brings (1) a claim against Defendant 
PressReader, Inc. (“PressReader”) for violating Plaintiffs right to publicity under New York 
Civil Rights Law §§ 50 & 51 by publishing an article using Plaintiffs name without his consent 
(Ex. A); and (2) a claim under the Racketeer Influenced and Corrupt Organizations Act, 18 
U.S.C. § 1961 et seq., (“RICO”) for engaging in wire fraud, 18 U.S.C. 1343, that injured 
Plaintiffs businesses. 

Plaintiff alleges as follows: 

VENUE 

1. Plaintiff resides at 545 East 14 th Street, apartment 10D in New York County, N.Y. 

SUBJECT MATTER JURISDICTION 

2. Plaintiff requests damages in the amount of $6,000 under the right to publicity claim and 
an amount of $5,000 under the RICO claim, which when tripled is $15,000, plus expenses 


and costs. 





PERSONAL JURISDICTION OVER DEFENDANT 


3. This Honorable Court has personal jurisdiction over Defendant PressReader under CPLR 
§ 302(a)(1) because PressReader transacts business within New York State and contracts with 
businesses in New York State to provide its services. 

4. PressReader previously operated as “NewspaperDirect, Inc.” 
(http://www.newspaperdirect.com, last visited October 11, 2018). NewspaperDirect, Inc. was a 
foreign corporation authorized to do business in New York State by the Secretary of State but on 
July 16, 2018, surrendered that authority. (Ex. B). 

5. The events complained of in this action took place before July 16, 2018. 

THE PARTIES 

Plaintiff Roy Den Hollander 

6. Plaintiff, Roy Den Hollander, is admitted to practice law in the courts of the State of New 
York, U.S. District Courts for the Southern and Eastern Districts of New York, and the U.S. 
Court of Appeals for the Second Circuit. 

7. Since 2008, Plaintiff has specialized in equal rights litigation that opposes preferential 
treatment for males and females, and his business consultancy has provided advice on that issue. 

8. Plaintiffs legal practice and business consultancy also involve various other matters with 
clients both domestic and international. 

9. Plaintiff has received significant media attention in print, radio and television to the 
extent that he became a public figure in the ongoing cultural wars—complete with threatening 
emails and even a letter threatening death that contained white powder. 

10. Plaintiffs public figure status is not limited to the U.S. but also extends overseas to 
among other places that former British penal colony—Australia. See Tory Shepherd, Freedom 
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of religion cannot trump other rights, The Advertiser, April 3, 2018; Amy McNeilage, 

University of South Australia distances itselffrom males studies proposals, The Sydney Morning 
Herald, January 14, 2014; Tory Shepherd, University of South Australia gives controversial Male 
Studies course the snip. The Advertiser-Sunday Mail Messenger, January, 14, 2014; Tory 
Shepherd, Pathetic bid for victimhood by portraying women as villains, The Advertiser-Sunday 
Mail Messenger, January 14, 2014; Tory Shepherd, LECTURERS in a ‘world-first’ male studies 
course at the University of South Australia under scrutiny, The Advertiser-Sunday Mail 
Messenger, January 12, 2014. 

11. Plaintiff has received commercially beneficial publicity from the news media, which 
results in attracting clients to his law practice and business consultancy. 

12. The use of Plaintiff s name as a lawyer and business consultant, therefore, has 
commercial value. 

Defendant PressReader, Inc. 

13. PressReader is a digital newspaper and magazine distribution and publishing company 
with headquarters in Vancouver, Canada (https://about.pressreader.com, last visited October 11, 
2018) and offices in Dublin, Ireland and Manila, Philippines. 

14. PressReader has contracted with thousands of newspaper and magazine publishers and 
their reporters across the globe, including in New York State and New York City, to market, sell 
and print the articles by those reporters around the world by way of the Internet and mobile 
telephone apps. 

15. PressReader uses a platform that allows people to read, share and talk about stories from 
over 7,000 publications and their reporters, (https://about.pressreader.com, last visited October 
11, 2018). PressReader has seven (7) million monthly active users worldwide, including many 
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in New York State (http://media.pressreader.eom/2017/l 1/17/pressreader-opens-european- 
headquarters-dublin, last visited October 11, 2018) and New York City, which is the 
headquarters for Plaintiffs law and consultancy businesses. 

16. PressReader contracted with the N.Y. Public Library to provide its services to library 
customers, (https://www.nypl.org/collections/articles-databases/pressreader, last visited October 
11,2018). 

17. PressReader contracted with the N.Y. Daily News to carry that newspaper on its 
platform, (https://www.pressreader.com/usa/new-york-daily-news/textview, last visited October 
11,2018). 

18. PressReader contracted with the N.Y. Post to carry that newspaper on its platform. 
(nypost.newspaperdirect.com/epaper/Interstitial.aspx, last visited October 11, 2018). 

19. PressReader contracted with The New York Times to carry that newspaper on its 
platform, (https://goodereader.com/blog/electronic-readers/the-new-york-times-now-on- 
pressreader, last visited October 11, 2018). 

20. PressReader also has a contract under which it publishes articles by Tory Shepherd, an 
Australian reporter. 

21. In April 2018, PressReader published through its online and mobile apps platforms the 
April 4, 2018, article Misplaced fear of gay revenge, written by Tory Shepherd. (Ex. A). 

22. On January 13, 2014, PressReader published through its online and mobile apps 
platforms the article Collision Course by Tory Shepherd, which is still available through 
PressReader. (Ex. C). 

23. At the time of both publications, PressReader was operating as NewspaperDirect, Inc., 
and was authorized to do business in New York State. (See Ex. B). 
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FIRST CLAIM FOR RELIEF 


Right of Privacy under Article 5 of the N. Y. Civil Rights Law §§ 50 & 51 

24. Plaintiff repeats and realleges each and every allegation above as if fully set forth herein. 

25. N.Y. Civil Rights Law § 50 makes a right of publicity violation a misdemeanor: 

A person, firm or corporation that uses ... for the purposes of trade, the name . . . 
of any living person without having first obtained the written consent of such 
person ... is guilty of a misdemeanor. 

26. N.Y. Civil Rights Law § 51 provides a private cause of action for protecting the 
unauthorized use of a person’s name: 

Any person whose name ... is used within this state ... for the purposes of trade 
without the written consent first obtained as above provided [in section 50] . . . 
may also sue and recover damages for any injuries sustained by reason of such 
use .... 

27. Courts give these statutes a liberal construction consistent with the beneficial and 
remedial purposes of sections 50 and 51. 

28. Violation of Civil Rights Law § 51 requires the use of a person’s identity, such as his 
name, within New York State, for trade purposes, and without written consent. 

29. Civil Rights Law § 51 applies in cases where a plaintiff generally seeks publicity, or uses 
his name for commercial purposes but has not given his written consent for a particular use. 

30. PressReader published Tory Shepherd’s article in New York State by way of the Internet 
and mobile apps. 

31. The lead sentence of the 2018 article states, “Self-described ‘anti-feminist lawyer’ Roy 
Den Hollander once likened the position of men in society to black people in 1950s America 
‘sitting in the back of the bus.’” (Ex. A). 

32. PressReader’s use of Plaintiff s name was without his pennission, as was Shepherd’s use 
of his name. 
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33. Except for the first sentence, the article dealt with submissions by Australians to an 
Australian Federal Government panel concerning the Australian Government’s review of 
religious freedom in Australia. 

34. In 2017, the Australian Federal Parliament passed the marriage equality act that allowed 
two people, regardless of sex, to marry. 

35. The Australian Federal Government also appointed a panel to receive submissions on the 
conflict between gay rights and religious freedom in Australia. 

36. Plaintiff does not live in Australia, has never lived in Australia, has never visited 
Australia, did not submit any comments to the Australian panel and has never been involved in a 
case dealing with gay rights versus religious freedom—anywhere. 

37. The publication of Plaintiff s name in the very first sentence of the article, which 
virtually all readers of any article view before deciding to read further, was clearly intended to 
exploit the public figure notoriety of Plaintiff s name in order to deceive viewers into believing 
the article was about Plaintiff and Feminism so that they would read the remainder of the article. 

38. PressReader basically stole the economic value of Plaintiff s name to further the services 
it provides. 

39. The very first sentence uses Plaintiffs full legal name for which Plaintiff neither 
provided written nor oral consent to either PressReader or Tory Shepherd. 

40. PressReader published the article as part of its commercial business operation and Tory 
Shepherd wrote the article with the intent to have PressReader publish it pursuant to the 
PressReader contract that applies to Shepherd. 
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41. The PressReader published article does not fall within the public interest exception to 
Civil Rights Law § 51 because Plaintiff has no relationship whatsoever to the substance of the 
article concerning the conflict in Australia between religious freedom and gay rights. 

42. As such, PressReader’s use of Plaintiff s name was for a commercially exploitive aim 
rather than for the purpose of informing the public about a newsworthy or public interest 
situation. 

43. The use of Plaintiff s name has financial value that PressReader seized for itself without 
consent; thereby, depriving Plaintiff of the income associated with the licensing of his name. 

44. The right of publicity is proprietary in nature, so Plaintiff requests compensatory 
damages in the amount of $6,000 for harm to Plaintiffs economic interests that were affected by 
the wrongful exploitation of his name by PressReader. 

SECOND CLAIM FOR RELIEF 

Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1961 et seq., by engaging in 
wire fraud, 18 U.S.C. 1343. 

45. Plaintiff repeats and realleges each and every allegation above as if fully set forth herein. 

46. Section 1964 of RICO has a number of requirements that are listed below along with how 
they apply to this case against PressReader. 

The Enterprise 

47. An Enterprise can be a legal entity, such as a corporation, or a group of persons who 
associate together for a common purpose of engaging in a course of conduct and that affect 
interstate or foreign commerce. 

48. PressReader and Tory Shepherd via a contract associate together for the purpose of 
publishing her articles to PressReader’s subscribers around the globe by way of international 
commerce. 
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Pattern of Racketeering Activity and Predicate Acts 

49. A Pattern of Racketeering Activity requires that a defendant commit two or more 
“predicate acts” (also called racketeering activities) that are related and connected in time. 

50. Here the two “predicate acts” by PressReader are two instances of wire fraud in 
publishing the two articles by Shepherd. 

Wire fraud predicate act 

51. Wire fraud under 18 U.S.C. § 1343 requires a scheme or artifice to defraud by means of 
false pretenses, representations or promises (scheme includes half-truths, concealment of 
material facts, and deceit); causing such misrepresentations to be transmitted or making a 
communication in furtherance of the scheme by wire, radio or television communication in 
interstate or foreign commerce; and intentionally devising, participating in, or abetting such a 
scheme, which is inferred by a person’s pattern of conduct and the nature of the scheme. 

52. The purpose of the wire fraud statute is to protect businesses and property. 

53. Plaintiff has two businesses, a legal and business consultancy, with property interests in 
both. (Ex. D). 

54. The Enterprise scheme in publishing world-wide the two articles was to harm Plaintiffs 
legal practice and business consultancy because Plaintiff is considered an enemy of the 
Enterprise in the ongoing culture wars. 

55. The Enterprise scheme was to deceive the public about the nature and objectives of 
Plaintiffs law practice and business consultancy; thereby, causing his businesses financial harm. 

56. The Enterprise created and published the 2018 article that falsely depicted Plaintiffs law 
and business practices as that of “traditional oppressors” furthering the oppression of women, 
gays and minorities; as identical with the pigs in Orwell’s Animal Farm declaring their 
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superiority over others; as typical of “despot[s]”; as bilious; as advocating doctors to violate their 
profession’s ethics; as “right off the rails”; as opposed to same-sex marriages; and as furthering 
fear mongering. 

57. The Enterprise created and continues to publish the 2014 article that falsely depicted 
Plaintiffs law practice and business consultancy as advocating “extreme views on men’s rights”; 
as supporting “websites that rail against feminism”; as “regularly refer[ing] to women as 
‘bitches’ and ‘whores’ and “has been described as a hate site by the civil rights organisation (sic) 
Southern Poverty Law Centre”; as advocating violence; as advocating the burning of women at 
the stake; as part of the lunatic fringe “margins”; and “anathema to the vision of an equal and 
fair” treatment for all. 

Two or more predicate acts of wire fraud 

58. The RICO pattern of racketeering activity requires the commission of at least two 
predicate acts, which here are the Enterprise creating and publishing over the wires two articles 
that falsely depict Plaintiffs businesses in an effort to financially harm them. 

Predicate acts are related. 

59. “Predicate acts” are considered related under RICO when they have the same purpose, 
participants, targets and method of commission. 

60. Here the purpose, participants, targets and method of commission of the wire frauds are 
the same. 

The Prohibited RICO 18 U.S.C. § 1962(c) Activity 

61.18 U.S.C. § 1962(c) states the conduct under RICO that is illegal: 

It shall be unlawful for any person employed by or associated with any enterprise 
engaged in, or the activities of which affect, interstate or foreign commerce, to 
conduct or participate, directly or indirectly, in the conduct of such enterprise’s 
affairs through a pattern of racketeering activity .... 
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62. To violate RICO, a defendant is required to play some part in conducting, participating or 
directing the affairs of the Enterprise in which it functions. Here, PressReader publishes over the 
wires the false, prevaricating and dissembling articles that Shepherd writes. 

CONCLUSION 

63. PressReader has violated Plaintiffs right to publicity by publicly using his name without 
his pennission. 

64. PressReader has also violated RICO by allying itself with Tory Shepherd so as to further 
her misandrist campaign to financially destroy Plaintiffs businesses. 


Dated: February 7, 2019 Respectfully submitted, 

New York, N.Y. 


Roy Den Hollander, Esq. 
Plaintiff and Attorney 
545 East 14th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 
roy 17den@gmail.com 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, 

Plaintiff, 

v. 

PRESSREADER, INC., 

Defendant. 


CIVIL ACTION NO. 

DOCUMENT FILED ELECTRONICALLY 


NOTICE OF REMOVAL OF 
DEFENDANT PRESSREADER, INC. 


Removed from the Civil Court of the City 
of New York, County of New York 


To: United States District Court - SDNY 

500 Pearl Street 
New York, New York 10007 

With Notice to: 

Clerk of the Civil Court of the City of New York 

County of New York 

111 Centre Street 

New York, New York 10013 

Roy Den Hollander, Esq. 

545 East 14 th Street, 10D 
New York, New York 10009 
Pro Se Plaintiff 

PLEASE TAKE NOTICE THAT on March 7, 2019, based on the following 
allegations. Defendant PressReader, Inc. (“PressReader” or “Defendant”) hereby does remove 
this action from the Civil Court of the City of New York, County of New York, Index No. CV- 
24897 NY/2018, to the Unites States District Court for the Southern District of New York 
pursuant to 28 U.S.C. §§ 1331, 1441 and 1446 with full reservation of any and all defenses and 


objections. 
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1. On or about October 15, 2018, Plaintiff Roy Den Hollander (“Plaintiff’) filed a 
civil action against PressReader in the Civil Court of the City of New York, County of New 
York, captioned Roy Den Hollander v. PressReader, Inc., and assigned Index No. CV-24897 
NY/2018 (the “Civil Court Action”). A true and correct copy of the Complaint in the Civil Court 
Action is attached hereto as Exhibit A. 

2. The Complaint pleads a single cause of action for violation of Plaintiffs right to 
Publicity under New York Civil Rights Law §§ 50 & 51. 

3. PressReader received a Summons and Complaint in the Civil Court Action on or 
about November 30, 2018. A true and correct copy of the Summons in the Civil Court Action 
and Request for Service Abroad of Judicial or Extrajudicial Documents is attached hereto as 
Exhibit B. 

4. The initial filing did not plead any federal question claims. 

5. On February 8, 2019, Plaintiff served an Amended Complaint that pleads, for the 
first time in this action, a claim for relief under a federal statute: the Racketeer Influenced and 
Corrupt Organizations Act, 18 U.S.C. § 1961 et seq. (“RICO”). Attached hereto as Exhibit C is 
a true and correct copy of the Amended Complaint. 

6. On February 15, 2019, the Civil Court of the City of New York entered an order 
setting a briefing schedule for PressReader’s motion to dismiss the Amended Complaint, which 
Order is attached as Exhibit D. Exhibits A-D constitute copies of all process, pleadings, and 
orders that have been served on PressReader in this action. 28 U.S.C. § 1446(a). 

7. Removal is timely pursuant to 28 U.S.C. § 1446(b) because this Notice is filed 
within thirty (30) days after service of the Amended Complaint upon PressReader, PressReader’s 
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first notice that this action includes a claim that presents a federal question under 28 U.S.C. § 
1331. 

8. Written notice of the filing of this Notice of Removal will be served upon 
Plaintiffs counsel as required by 28 U.S.C. § 1446(d). 

9. A copy of this Notice of Removal is being served upon Plaintiff and is being filed 
contemporaneously with the Clerk of the Civil Court of the City of New York, County of New 
York, as required by 28 U.S.C. 1446(d). 

10. Venue is proper under 28 U.S.C. § 1441(a) because the Civil Court of the City of 
New York, County of New York is located within the district of the United States District Court 
for the Southern District of New York. 

11. This Court has jurisdiction over Count 2 of the Amended Complaint pursuant to 
28 U.S.C. § 1331 because it asserts a claim that presents a federal question, specifically a claim 
under a United States statute. 

12. This Court has supplemental jurisdiction over Count 1 of the Amended 
Complaint, for violation of Article 5 of the N.Y. Civil Rights Law §§50 and 51, because that 
claim is part of the same case or controversy as Plaintiffs civil RICO claim, Count 2, both of 
which are alleged to concern the purportedly improper use of Plaintiff’s name in particularly 
identified newspaper articles. 

WHEREFORE, Defendant respectfully requests that the Civil Court action be removed 
from the Civil Court of the City of New York, County of New York to the United States District 
Court for the Southern District of New York. 
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Dated: New York, New York 
March 7, 2019 


DENTONS US LLP 


By: /s/ Gary Meyerhoff _ 

Gary Meyerhoff 

1221 Avenue of the Americas 

New York, New York 10020 

ph: (212) 768-6740 

e-mail: gary.meyerhoff@dentons.com 
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Partner 
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gary.meyerhoff@dentons.com 
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Filed 03/12/19 
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Dentons US LLP 
1221 Avenue of the Americas 
New York, NY 10020-1089 
United States 


dentons com 


March 12, 2019 


The Honorable Alison J. Nathan 
United States District Judge 
United States District Court 
Southern District of New York 
40 Foley Square, Room 2102 
New York, NY 10007 


Re: Roy Den Hollander v. PressReader, Inc., Case No. 19-CV-02130 

Dear Judge Nathan: 

We represent Defendant PressReader, Inc. (“Pressreader”) in the above-referenced action. 
Pressreader removed this action to this Court from state court last Thursday, March 7, 2019. We subniii 
this letter motion to respectfully request an extension of Pressreader's time to respond to Plaintiffs 
pleading, the First Amended Complaint, from March 14, 2019 to April 15, 2019. This is Pressreader’s first 
request for an extension of time and Plaintiff Roy Den Hollander, who is representing himself in this 
action, would not consent to the adjournment, as I describe in more detail below. 

Pressreader operates an Internet-based platform that, as Plaintiff alleges, “allows people to read, 
share, and talk about stories from over 7,000 top-quality publications ” Plaintiff brought this action in the 
Civil Court of the City of New York, County of New York, on or about October 15, 2018. He alleged a 
single state law “right of publicity claim” against Pressreader based on its alleged re-publication of an 
article from an Australian newspaper that mentions and discusses Plaintiff and his political views: “Self- 
described 'anti-feminist lawyer’ Roy Den Hollander once likened the position of men in society to black 
people in 1950’s America 'sitting in the back of the bus.”’ Plaintiff alleges that this newspaper article 
“exploited the public figure notoriety of Plaintiff's name,” entitling him to damages. 

Pressreader moved to dismiss the right of publicity claim in the state court because, under 
controlling black letter law, (i) one can bring such claims only for the commercial misappropriation of a 
person’s name for “advertising” or “trade,” and (ii) the law does not extend to restricting newsworthy 
publications like the article in question. If it did so extend, it would violate the First Amendment. Instead 
of responding to Pressreader’s motion, Plaintiff served a First Amended Complaint on February 15, 2019, 
restating his right of publicity claim and adding a second count under the Racketeer Influenced and 
Corrupt Organizations Act, 18 U.S.C. § 1961 etseq. The civil RICO claim is also based on the content of 
the same Australian newspaper article, and one other such article. Plaintiff contends that Pressreader 
and the articles’ author are a RICO “Enterprise” that violated the statute by publishing newspaper articles. 


Hamilton Harrison 8. Mathews ► Mardemootoo Balgobin ► HPRP ► Zain & Co. ► Delany Law ► Dinner Martin ► Maclay Murray 8, Spens ► 
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The Honorable Alison J Nathan 
March 12, 2019 
Page 2 
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Pressreader timely removed this action to this Court on March 7, 2019, making the response to 
the pending pleading due March 14, 2019 under Fed. R. Civ. P. 81(c)(2). Pressreader served Plaintiff 
today, March 12, 2019, with a motion for sanctions pursuant to Fed. R. Civ. P. 11 based on the frivolous 
nature of his claims, citing as well Plaintiffs pattern of bringing meritless cases for improper reasons. 

Pressreader respectfully requests an adjournment of its time to respond to the First Amended 
Complaint until April 15, 2019. This additional time will allow Rule 11’s 21-day “safe harbor” period to 
expire and, should Plaintiff not withdraw this action during that period, provides Pressreader with an 
additional 12 days to prepare a motion to dismiss. 

Pressreader sought Mr. Hollander’s consent to this adjournment in an email sent at 9:30 a.m. I 
followed up with a telephone call at 2 p.m. and spoke to Mr. Hollander. He acknowledged receiving our 
papers and our request that he consent to the adjournment, but stated that he had not yet made a 
decision about our request. I advised that Your Honor’s rules require us to request an adjournment no 
later than 48 hours prior to the deadline at issue and, for that reason, we would be sending a letter 
request to the Court today. He stated again that he had not yet decided. I informed him that I would have 
to tell the Court that he had not yet decided, and he said “fine.” 

Respectfully, the requested adjournment is appropriate and does not prejudice the Plaintiff. The 
Civil Court of the City of New York entered an order giving Pressreader until April 19, 2019 to respond to 
the Amended Complaint. (See Notice of Removal, Ex. D, DK. 4-1). With an adjournment to April 15, 
2019, Mr. Hollander will be getting Pressreader’s motion to dismiss -- if needed -- earlier than he would 
have received it had the case not been removed. And should Mr. Hollander not withdraw the action, the 
motion to dismiss can be fully briefed well in advance of the Initial Pretrial Conference, which the Court 
has scheduled for July 12, 2019 (Dk. 5). Given that the adjournment will also help the Court, and 
Pressreader, to avoid needless work if the case is withdrawn, Pressreader respectfully requests that it be 
granted. (As to the timing of Pressreader’s request for consent to Mr. Hollander, we acted as promptly as 
we could; we did not learn that the action had been assigned to Your Honor until Friday afternoon and 
managed to serve Mr. Hollander with our motion within less than two business days to ensure that this 
request could be timely made.) 

Mr. Hollander has not yet registered as an ECF filer in the case, so we are serving him with a 
copy of this letter today by email, a mode of service he already has agreed to. 

We appreciate the Court’s attention to this matter. 


Respectfully, 



Gary Meyerhoff 


cc: Roy Den Hollander, Esq 
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545 East 14th Street, 10D 
New York, N.Y. 10009 


ROY DEN HOLLANDER 
Attorney at Law 

Tel: (917)687-0652 
rdenhollander97@gsb.columbia.edu 


March 12, 2019 


The Honorable Alison J. Nathan 
United States District Judge 
Southern District of New York 
40 Foley Square, Room 2102 
New York, NY 10007 


Roy Den Hollander v. PressReader, Inc., l:19-cv-02130-AJN 

Dear Judge Nathan: 

I am an attorney admitted to this Court who is representing himself in the above caption 

action. 


This letter is to correct attorney Gary Meyerhoff s dissemblings and to bring to the 
Court’s attention his violating of this Court’s procedures. Mr. Meyerhoff is representing the 
defendant PressReader. 

First, Mr. Meyerhoff insists on submitting pdf documents that cannot be searched. It is 
my experience in the SDNY Courts that reputable attorneys always submit searchable pdf 
documents as both a matter of courtesy and Court rules. I, therefore, request that this Court 
instruct Mr. Meyerhoff to submit searchable pdf documents in the future. 

Second, Mr. Meyerhoff essentially submitted his Rule 11 motion to the Court by stating 
that he served me on March 12, 2019, with a motion for sanctions “based on the frivolous nature 
of [Plaintiffs] claims, citing as well Plaintiffs pattern of bringing meritless cases for improper 
reasons.” Under Rule 11(c)(3), such a motion “must not be fded or be presented to the court” 
until after 21 days. Mr. Meyerhoff clearly decided not to wait. 

Mr. Meyerhoff is in the habit of making arguments before they are procedural allowed. 
As such, I have included this latest one of him jumping the gun to gain an unfair advantage in 
my motion for sanctions against him and the other defense attorneys working on this matter, 
which was served on him by email on March 12, 2019. 

Third, realizing that first impressions are most lasting, Mr. Meyerhoff said I “would not 
consent to the adjournment” in the first paragraph of his letter motion. I told Mr. Meyerhoff at 
four hours after receiving his request that I had not yet decided. 
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Fourth, Mr. Meyerhoff also argues his future motion to dismiss in his letter motion. 

Under Your Honor’s Individual Practice Rule 1 (C), letter motions are improper for arguing 
motions to dismiss. Furthermore, Mr. Meyerhoff falsely depicted the article at issue by saying it 
“discusses Plaintiff and his political views.” In reality, the article while mentioning me by name 
dealt with submissions by Australians to an Australian Federal Government panel concerning the 
Australian Government’s review of religious freedom in Australia versus that of gay rights. I do 
not live in Australia, have never lived in Australia, have never visited Australia, did not submit 
any comments to the Australian Government and have never been involved in a case dealing 
with gay rights versus religious freedom—anywhere. 

Also included in Mr. Meyerhoff s motion to dismiss arguments in his letter motion is that 
N.Y. Civil Rights Law §§ 50 & 51 have an exception for newsworthy articles. However, the 
PressReader published article does not fall within that exception because Plaintiff has no 
relationship whatsoever to the substance of the article concerning the conflict in Australia 
between religious freedom and gay rights. 14 N.Y.Prac., New York Law of Torts § 1:63. 

Fifth, as for the events in the New York City Civil Court, the removal of which Plaintiff 
opposes, Plaintiff exercised his right under CPLR 3025(a) and filed an amended complaint that 
include a Racketeer Influenced Corrupt Organizations Act claim. On February 15, 2019, the 
New York City Civil Court gave PressReader until April 19, 2019, to file and serve an amended 
answer with a pretrial conference set for May 6, 2019. The case, therefore, was on its way to a 
speedy trial, but Mr. Meyerhoff slammed on the brakes. First by filing removal papers, and 
second, by making a motion for sanctions. An initial pre-trial conference is now set for July 12, 
2019—a delay of at least two months. 

For some bizarre reason, Mr. Meyerhoff has done something to prevent me from 
receiving ECF documents in this case. I have been admitted to this Court since 2002. As long 
as the ECF filing system has been in effect, I have never had any problem receiving such 
documents. I am at a lost as to what Mr. Meyerhoff has done. 

Thank you for your time. 


Sincerely, 

s/Roy Den Hollander 

Roy Den Hollander 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROY DEN HOLLANDER, 


X 


Plaintiff, 

-against- 

PRESSREADER, Inc. 

(formerly NEWSPAPERDIRECT, INC., 
NY DOS ID 2390795) 


CIVIL ACTION NO. 19-cv-02130 


Defendant. 

-X 


Memorandum of law in support of Plaintiff’s motion to amend the complaint 
transferred to this Court from the New York City Civil Court when 
Defendant removed this case to the S.D.N.Y. 

Plaintiff requests leave of this Court to amend the complaint pursuant to Fed. 
R. Civ. P. 15(a)(2). The complaint that was written and intended for the N.Y.C. 
Civil Court is now the operating pleading in this Court because Defendant chose to 
remove the case to this Court. The N.Y.C. Civil Court complaint was limited by 
that Court’s restrictive subject matter jurisdiction in which the N.Y.C. Civil Court 
cannot hear cases requesting damages of over $25,000. This Court, however, is 
not so limited. 

Defendant’s attorney apparently wanted this case in the Southern District of 
New York federal court in order to intimidate Plaintiff with Fed. R. Civ. P. 11 
sanctions and whatever other advantages he may have perceived. It, therefore, 





seems fair that Plaintiff be allowed to amend his complaint to comport with the 
advantages that he perceives may inure to him in a federal court. 

Fed. R. Civ. P. 15(a)(2) states that “The court should freely give leave when 
justice so requires.” Now that the Defense attorney has completed his forum 
shopping, it seems just that Plaintiff should be allowed to adapt his case to the new 
forum. A copy of the requested amended complaint is attached as exhibit A. 


Dated: New York, New York 
April 11,2019 


Respectfully submitted. 


s/Roy Den Hollander 
Roy Den Hollander, Esq. 
Plaintiff and Attorney 
545 East 14th Street, 10D 
New York, N.Y. 10009 
(917) 687-0652 


roy 17den@gmail.com 
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Girl Jokes 


Clubs can’t call their waitresses bunnies or other furry animal names. 

Girls will go to the ends of the earth to find a man, they’ll just make it look like the guy’s doing 
it. 

Females aren’t looking for chump change, they’re looking for a chump to gold-dig. 

If Ladies Nights case successful: clubs will most likely lower the price to guys and raise it to 
girls. That means every guy who enters a club will have more money to buy girls drinks. True 
the girls will have to manipulate more drinks from the guys to make up for the increased 
admission cost, but I’m confident in their genetic ability to separate a man from his money. Of 
course, the girls will have to drink more but then they’ll have more fun and so will us guys. An 
added benefit is that in the morning when they wake up with second thoughts about what they 
did the night before, they can do what they always do—blame men, in this case me, rather than 
the guys they partied with. It’s a win-win situation for the guys, girls, and the clubs. 

Asking girls whether they’re in favor of Ladies Nights is like asking a beggar whether he’s in 
favor of someone giving him money. 

There’s 3.3 billion girls in this world, figure you’re attracted to 5%, factor in an active sexual life 
of 60 years and it works out to over 7000 babes a night. I’m still working on my first night. 

Can’t hate that which you lust after. 

Give feminists a taste of their own medicine, hand back that poison apple; see how they like it. 

Females can say what they want about guys and receive applauds and curtseys, but the moment a 
guy returns the favor—it’s off with his head, or both heads. 

Anyone, other than your wife or girl friend, demand a reason for the people you hang out with? 

About as likely to win in the lower court as having a pretty young lady pay my way on a date. 

At least at the Inquisition you got to appear before your judges, although you were probably tied 
to the rack, with the VAWA you never know who your judges are and they skip the rack and go 
right to finding you guilty. 

Why should the Fed Govt involve itself in domestic disputes? It already can’t do what it’s 
supposed to. 

It’s a modern day witch hunt—only today the witches are doing the hunting. 

VAWA advocates do the modern day equivalent of making voodoo dolls of men and sticking 
them with pins. 
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Don’t we have enough hos already? Do we have to import them as well as breed them? 

Yes, girls are a suspect class. Every time they open their mouths, I begin to suspect something. 

Think of all the syndromes that have come up in recent years that allow females to get away with 
murdering their husbands, boyfriends, children and new born. So do you really want a female in 
a position of power? How do you know the next syndrome wouldn’t be: They offended me, so I 
nuked them. 

Look at what their bodies are built for. You don’t use a car to fly the skies, a plane to sail the 
seas, or a boat to drive the highways. 

The reason Feminists use the term gender instead of sex is that they don’t want to be reminded of 
what they haven’t had for decades. 

Girls spend a lot of time, energy and some guy’s money trying to look sexy. I’m not about to 
disappoint them by considering them genderey. 

If we had invited homely girls to the prom we might have been spared this feminism. 

Females always demean men for fighting for their rights in the hope that men will do 
what most guys have done—lay down and let girls drive right over their civil liberties, 
perhaps with a Mercedes Benz. 

Doctor Visit 


Went to see my doctor the other day over some minor problem, as if at this stage of life—my 
third childhood, there are any minor problems. 

A hot young nurse shows me into the examination room. 

My doctor always has hot young nurses—maybe I should have been a doctor instead of a lawyer. 
As a lawyer, if I fool around with someone who works for me, or even a client. It’s a violation of 
the code of ethics. Code of ethics for lawyers—now there’s a joke. 

So the hot young nurse shows me into the room, weighs me and takes my blood pressure—the 
usual. 

Then she asks, how old are you? 

To which I respond, you don’t want to know and neither do I. 

No, really how old are you? 

Old enough to know better but don’t. 
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Come on, how old? 

Emotionally or physically? 

Physically. The same age as the Universe, 13.7 billion years since everything in me was created 
back then. 

She says, I’ll just look it up on the computer, so I relented and gave her a ball park number. And 
no, I’m not going to tell you what it is. 

I really hate this computer age. The Internet makes it impossible to exploit the infinite capacity 
for young ladies to delude themselves. Once they have your name, their nosy little lingers hit the 
Internet and they know everything you don’t want them to know. How’s a dirty old man suppose 
to get anywhere? Yes, I’m a dirty old man and I’ve been one since I was five. 

Back to the hot young nurse. So she asks, are you afraid of falling down? 

That surprised me. Nobody ever asked that before, so I thought, and said, yes, but only when I’m 
drunk. 

Then she asks, can you feed yourself? 

I wondered, what’s with these questions. But I went along and answered truthfully—something 
that’s hard for an attorney, and said, “Not with chop sticks.” 

Next question, Can you bath yourself? 

Yes, but I’d rather have you do it. Do you think I’m 90 years old? 

At that point, the doctor came in and she rushed out of the room as I yelled after her “I’m 25! ” 
March Madness 


The lawyers where I work at my day job set a pool for the NCAA basketball tournament? 

I know nothing about basketball and never liked the sport, probably because I couldn’t figure out 
how to dribble without looking at the ball. How are you going to shoot or pass the ball if you’re 
always looking at where the ball’s going after a bounce? 

So, I had no intention of joining the pool for $20 but then thought here’s a chance to get back 
some of the money I wasted on a girl from the University of Kentucky that I went out with 
during law school. So I bet on Kentucky to win, it didn’t but my pick got closer than anybody 
else’s in the pool and I made a few hundred bucks. 

Amazing, after all these years pursuing girls, I finally made some money because of a girl. But at 
this rate, I’ll have to live to 2000 to break even. 
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With my winnings I bought chocolate Easter Eggs for the girls at work. Told them that 
Obamacare required them to use contraception with the eggs. 

Work 


Why are you guys so disorganized? Is this a Millennial thing? Growing up, you guys thought 
logic didn’t matter because that’s how girls operated. 

After winning the NCAA pool, I bought the ladies at work Godiva chocolate with liquor in the 
candies. I told them it wouldn’t be my fault if they ended up with their clothes off. One of the 
guys then complained that I didn’t buy anything for the guys. To which I replied, what? You 
want Mike to take his clothes off? Give me a break and one of ladies said to the complaining 
guy, we’re going to tell your wife. 

What ’dyou get me? 

Stiletto heels so you can walk up and down my back in your teddy. 

I’m escaping the estrogen in my office. Too much of that stuff is poisonous to a man. 

Night Clubbing 

My buddy always complains that the girls are too young. I never complain. Once he got me to go 
to a mixer that advertised older ladies, 32 and up. Never again! Those babes looked like my 
mother, and she’s dead. 

ABCNY niche marketing for lawyers 

Key is to place yourself in the position of members of the market you’re targeting so as to 
understand their values. Now all I have to do is imagine I’m an 18-25 year old female. Hmmm, I 
think I’ll make myself a tall blonde with big balloons. You can call me Barbie. Do blondes have 
any values other than money? 

Hip hop class 

Girls aren’t friendly before the class but during and after when the endorphins and adrenalin are 
pumping in those nubile bodies, a heterosexual guy is the next best thing to non-cancer causing 
lipstick. 

Court 


Appellate Division-First Department involves a fight with 5 judges at once. A black Feminist 
judge accused me of “inappropriate conduct” toward a City bureaucrat at the City Human Rights 
Commission. The bureaucrat, an Hispanic male, authored a decision saying I was not 
discriminated at a club based on age because clubs could enforce whatever image they chose. 
The club would not let me and a fellow gray hair buddy in unless we bought a $350 bottle of 


4 



watered down, brand-less vodka. We declined. In the wetback’s Order, excuse me, Hispanic’s 
Order, he failed to put page numbers, which made citing statements in it really difficult. So I 
numbered the page with uno, dos, tres and so on. The self righteous, zealot Feminist judge called 
that “inappropriate.” To which I responded, “The bureaucrat in an official government 
document, not only tried to make citing that document overly difficult in the hopes of deterring 
an appeal, but also insulted my marital status—divorced, my beliefs, the anti-feminist lawsuits I 
filed, and how I exercise my speech by having nothing good to say about my ex-wife. So in the 
spirit of quid pro quo—one bad turn deserves another—I insulted him by using Spanish for the 
page numbers. As is typical of these Feminists, she edited the facts to make me appear malicious 
by saying I erased the original numbers and then put in the Spanish words. 

Marriage 

I have a computer to fight with—who needs a wife. 
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Dollars of War 


Serbians cried havoc and let loosed the dogs of war in Bosnia during the 1990s, butchering 
between 150 thousand and 200 thousand people, mostly civilians, and raping an estimated 50,000 
females, many of them children. The Serbian demonic fires of intolerance tore men from their 
families for summary execution and ignominious burial in mass graves while children of all ages 
became targets for the entertainment of Serbian sharp shooters and artillery crews. 

Serbian politicians, with financial backing from their bankers, intentionally pumped the 
bellows of ancient wrongs to forge a searing, mindless hatred of Bosnian Muslims. In a ruthless 
pragmatic pursuit of individual wealth and power, Serbia's President and its chief financier 
unleashed the stoked hatred on millions of their former countrymen through the savage use of 
tanks, airplanes and artillery. The President and chief financier claimed a divine right to defend 
Serbian Christians by which they really meant: “Since we have the power to take the lands and 
steal the wealth of our Muslim neighbors, we will!” 

As with most ethnic, religious and nationalistic wars, greed for wealth and power drives 
politicians and financiers to utterly destroy the hopes and aspirations of millions of innocent 
people. They embrace barbarity as their means to make it big regardless of the blood they must 
spill, bodies they must rip open or agony they must inflict. Although the politicians order the 
troops into battle, the financiers must bear much of the guilt for the slaughter and torture because 
without the money to buy the weapons of destruction and pay the butchers in the field, politicians 
could not launch wars of atrocities. And, as is often the historical case, one key financier provides 
most of the funding, for a profit of course. 

The Serbs had their key financier who profited the most from the pain of tearing flesh, the 
agony of approaching doom, the screams and crying of children and the shattering of individual 
worlds. How was it that at the end of the Twentieth Century one relentlessly greedy person could 
cause such misery? Perhaps the answer lies in that person’s sex. Dafina Milanovic, a broad with a 
fondness for large jewels, ran and eventually looted Serbia's largest bank that financed the war in 
Bosnia and kept the Serbian economy afloat in the face of United Nations’ economic sanctions. 
This model of new age feminazism financed weapons smuggling operations, ethnic cleansing and 
the successful election in Serbia of Zeljko Raznjatovic (the fervent Serbian mobster, paramilitary 
leader and war criminal). Hell hath no fury as a female bent on money. 
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SUMMARY 

Civil litigator in Federal and New York State courts. 
Proficient in electronic discovery (Relativity, DocuMatrix, Clearwell). 

EXPERIENCE 


Contract Attorney Document Review 2015-2018 

KLDiscovery for Paul, Weiss, Rifkind, Wharton & Garrison proposed merger D.O.J. second request- 
relevance, Beacon Hill Staffing for Shook, Hardy & Bacon pharmaceutical product litigation-relevance 
and privilege; TransPerfect Solutions for Simpson Thacher Bartlett LLP-European Commission’s 
second RFI on a proposed merger; TransPerfect for Reed Smith LLP, Cohen Gresser LLP, and Paul 
Weiss-relevance and privilege projects; Labaton Sucharow class action securities fraud-relevance; 

Tap fin for Ernst & Young product liability-relevance and privilege; DTI Global for Prudential 
Insurance Company emails for regulatory compliance. 

Contract Attorney , New York, N.Y. 2011-2014 

Quinn Emanuel Urquhart & Sullivan residential and commercial mortgage-backed securities fraud 
case. 

• Team leader for privilege review. 

• Drafted exhibits based on prospectuses. 

• Conducted electronic document review with Relativity and DocuMatrix. 

Attorney and Business Consultant , New York, N.Y. 2000-2011 

Litigated civil cases and advised on corporate governance. 

• Plaintiffs’ attorney in federal class action challenging various provisions of U.S. immigration 
law as unconstitutional. 

• Insurance subrogation litigation for Seneca Insurance Co., Inc. 

• Counseled a number of small corporations on security, regulations, tax, and litigation. 

Kroll Associates Russia , Moscow, Russia 1999-2000 

Improved and managed Kroll’s delivery of intelligence and security in the former Soviet Union. 

• Reorganized operations that increased service quality and reduced turn around time for 
conducting investigations, processing information, and preparing intelligence reports. 

• Redefined the role of Russian employees in the firm so as to foster decision-making ability, 
confidence, and pride in their work. 

• Developed and executed a marketing strategy that acquired new Western clients. 

• Improved financial reporting and cost allocation systems that reduced expenses. 

• Collected all receivables that were overdue past 90 days. 


Attorney , New York, N.Y., Russia, Ecuador 


1990-1999 



Counseled companies, individuals, and nonprofit organizations in America, Russia and Ecuador on 
legal and business issues, including international financing and marketing. 

• Provided financial advice to the Russian Ministry of Foreign Economic Affairs on increasing 
hard currency revenues by trading in Russian’s foreign debt. 

• Consulted with the Office of the Chainnan of the Supreme Soviet, Ruslan Khasbulatov, on 
privatization and antitrust laws. 

• Counseled an Ecuadorian presidential candidate on a comprehensive plan for reducing that 
country’s foreign debt without further impoverishing the nation. 

• Advised clients on which Russian companies to invest in through Russia’s privatization 
program. 

Cravath, Swaine & Moore , New York, N.Y. 1986-1989 

As an associate wrote briefs, took and defended depositions, and prepared expert witnesses in a variety 
of Fortune 500 company cases. 

• Played crucial role in successful around-the-clock, high-pressure effort that prevented the 
hostile takeover of a multi-billion dollar corporation. 

• Prepared testimony on the valuation of a major Atlantic City Casino-Hotel in the successful 
defense of a multi-million dollar fraud suit. 

• Managed a team of attorneys and paralegals. 

U.S. Department of the Treasury-Honor Program , 1985-1986 

Attorney in the Office of Chief Counsel of the Internal Revenue Service: Interpretative Division. 

• Prevented the improper dissolution of a multi-billion dollar irrevocable trust as result of income 
tax implications. 


WABC TV News. New York, N.Y. 1980-1981 

Political Producer, Writer and Assignment Editor. 

• Managed news coverage of the 1980 Presidential primaries, conventions and election 
campaigns that contributed to making the evening news show number one in its market. 

• Produced award winning half-hour special on the political situation in Israel and Lebanon. 

EDUCATION 


Columbia University Business School, New York, N.Y. MBA 1997 

Concentration in Finance. Beta Gamma Sigma Honor Society. 

George Washington University Law School J.D. 1985 

Order of the Coif Honor Society. 


ADMISSIONS 

Admitted N.Y. State Supreme Court-First Department, No. 2168805, U.S. District Courts Southern 
and Eastern Districts of N.Y., U.S. Court of Appeals for the Second and Third Circuits, U.S. Supreme 
Court. 





POLITICS 


A Fair Market is Not a Btefc Market 


by Roy Den Hollander 


The way the rich make money today 
in Russia parallels in some respects the 
way the rich made money in America in 
the late nineteenth century. Both use 
enterprises to maximize their profits 
through unfair commercial practices. 
Monopoly enterprises, for example, 
dominatethemajorindustries in Russia 
today. In America by 1890 the Ameri¬ 
can Sugar Refining Company con¬ 
trolled 98% of its market, Standard Oil 

- 80% of its market, American Tobacco 
-93%, Aluminum Company of America 

- 90%. Similar monopolies existed in 
other major industries. 

Russian monopolies, like the for¬ 
mer American monopolies, raise their 
prices to thesky because no ot her enter¬ 
prises exist to compete with them and 
because the Russian government, like 
the former American government, fails 
to break up the monopolies into com¬ 
peting enterprises. American monopo¬ 
lies accumulated vast fortunes by selling 
their products at inflated prices, paying 
theirworkers (which included children 
as young as nine years old) low wages, 
producing poor quality and often dan¬ 
gerous products and even using vio¬ 
lence against theirworkers and poten¬ 
tial competitors. Americans call this 
period in history the “robber baron” or 
“free market” era. 

Many of the problems that existed 
during America’s free market era now 
exist in Russia: high prices, low wages, 
shoddy goods and a few people growing 
very rich while most of the population 
grows poorer. The solution is not a free 
market but a fair market. And a fair 
market will not happen by allowing 
businessmen to do whatever they wish 
or relying solely on abstract theoretical 
models of market forces, 

A fair market requires a set of busi¬ 
ness regulations. The regulations can¬ 
not be so restrictive that they stifle inno¬ 
vation, hard work and the opportunity 
to acquire material wellbeing, but they 
should not be so lenient as to allow an 
unbridled pursuit of profits that results 
in vast concentrations of wealth in the 
hands of the few, destruction of the 
environment, mass poverty and a life of 
hopelessness for much of the popula¬ 
tion. Business regulation can be de¬ 
scribed as a circle that permits business¬ 
men to freely pursue their interests in 


any way they deem fit within the circle, 
but .prohibits them from crossing the 
circle into unfair.commercial activities 
that harm other businessmen, consum¬ 
ers and workers. 

Under the Soviet Union’s former 
command economy, the circle of busi¬ 
ness regulation limited business activity 
too much. In America’s wild west, free 
market economy of the nineteenth cen¬ 
tury,.the circle of business regulation 
did not limit business activity enough. 
The insufficiency of regulation permit¬ 
ted a relatively few families in America 
toamass great wealth through the enter¬ 
prises they controlled. Such wealth 
enabled a relatively small class to exer¬ 
cise great economic, political and social 
power over America. Since the nine¬ 
teenth century, there has been an Inter¬ 
mittent tug-of-war between the wealthy 
class and the masses over the enactment 
of business regulations. The wealthy 
class desired little or no regulation in or¬ 
der to maximize their enterprises’ prof¬ 
its; the masses wanted additional regu¬ 
lations to distribute the wealth more 
fairly and protect their material wellbe¬ 
ing. 

The result of the struggle over the 
past one hundred years has been the 
enactment of some effective regula¬ 
tions, many of which are not adequately 
enforced. 

America, today, is no longer a free 
maiket, but it is also not a fair market. 

One percent of American families 
own approximately 34 percent of all the 
wealth in the United States, the middle 
class, which comprises about 40 percent 
of America’s families, owns a little over 
10 percent of the wealth and the poorest 
40 percent owns virtually nothing; in 
1989the average income forthetopone 
percent of households was 
U.S.$560,000, for the bottom 20%, it 
was U.S.$8,400; since 1979, the number 
of people earning wages bellow the 
poverty level grewfrom 12percenttol8 
percent of the work force; over 400 
people die each day from occupational 
related causes; and America now ranks 
56th among all the world's nations in 
immunizations and ranks behind Cuba 
in infant mortality. 

The historical flaw in America dif¬ 
fers only in degree with the flaw in Rus¬ 
sia before the August coup and the po¬ 
tential danger for Russia since the coup 
- so many have too little because so few 
have too much. Today Russia moves 
through a transition with many of its 


former rulers and managers trying to 
maintain their positions of .influence 
and privilege by acquiring great wealth. 
The seek to create through a free mar¬ 
ket a small group of wealthy families 
that will rule Russia as a shadow govern¬ 
ment just as a relatively small number 
of wealthy families now run America. 

Russiah wealthy businessmen will 
eventually, if they have not already, ally 
themselves, with American businesses 
to export vast amounts of Russian raw 
materials at bargain basement prices. In 
return America will export manufac¬ 
tured goods and agriculture products 
that will be purchased with the hard 
currency gained from the raw materials 
and loans from the International Mone¬ 
tary Fund or World Bank. As a result, 
Russia may find itself in a position simi¬ 
lar to Latin America, which function as 
a cheap source of raw materials for 
America, a key export market for 
American goods and a continent over 
which western banks and governments 
wield tremendous economic power 
through the credits they have extended. 
Russia’s wealthy businessmen will even¬ 
tually acquire enough economic power 
to control the government, and by then 
it will be too late to establish business 
regulations that ensure a fair rather 
than free market. 

Regulations, such as an upper limit 
on the net worth of any family and a 
windfall profits tax, would aid the estab¬ 
lishment of a fair market. A net worth 
limit of one million or two million U.S. 
dollars per family should provide more 
than enough incentive for persons, now 
owning virtually nothing, to take risks, 
use their ingenuity and work long hours 
for the material rewards of success. A 
windfall profits tax on American enter¬ 
prises in Russia that applies to profits 
above perhaps the 12 percent level 
should give American corporations 
enough incentive to invest, since the 
average profit margin in the United 
States is around 7%. 

Many other regulations can be 
enacted that will assure Russia sus¬ 
tained economic growth, return reason¬ 
able profits to foreign investors and 
assure that all Russians have a fair 
chance loshare in the wealth of the new 
society that is being created. The trick, 
however, is toenact the regulations now 
before Russians nouveau businessmen 
become so rich and powerful they can 
prevent the government from acting on 
the people’s behalf. ■ 
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DOING BUSINESS WITH AMERICANS 


American businessmen have invested only about $400 million in the Commonwealth of Independent States, 
a minuscule amount when compared to America's wealth. America's gross national product exceeds $5 trillion and 
the country's total value surpasses $13 trillion. With so much wealth, America should arguably be willing to invest a 
fraction of it to help Russia survive these perilous times. After all, altruism is a virtue. Besides, America did 
intentionally help bankrupt the Soviet Union by isolating its economies and fostering a costly arms race. In addition, 
America's failure to aid Russia's economy may result in civil wars, secessions and dictators. Finally, American 
businessmen can make money by investing in Russia. 

All solid reasons for American businessmen to invest in Russia; however, the only reason they will act on is 
the opportunity to make money, because money is the measure of success in America. In general, American 
businessmen have no time for altruism unless it contributes to the bottom line. A Chevron corporation spokesman 
recently said Chevron makes charitable contributions to support its strategic business plans and provide a return on 


investment, which means profit. American businessmen will not be motivated to invest 




in Russia out of remorse for their government's actions. America intended to destroy any nationalist system in Russia 


(as it tried in Vietnam) so American business would be free to profit by exploiting Russia's land and people. 
American business now sits on the threshold of having what it wanted". Finally, civil wars, secessions and dictators 
will allow American businessmen to make huge profits. So long as any nuclear threat to America is minimized, 
America's still powerful military-industrial complex would benefit greatly from the disintegration of Russia into 
small warring fiefdoms, which could easily result from strict adherence to the International Monetary Fund's 
economic plan. The sales of weapons to the different sides alone would pull the industry out of its current recession. 
Furthermore, a vast land mass with its people ruled by a number of little and relatively weak dictators will provide 
American businessmen with an advantageous situation similar to Latin America two decades ago. American 
businesses, such as International Telephone & Telegraph in Chile in the 1970's, have extensive experience at 
bargaining with dictators and maximizing their profits under totalitarian regimes. 

Know Your Partner 

American businessmen are collectively the most powerful force in America. Seven thousand of the largest 
corporations in America account for one-half of all America's economic activity. The one hundred largest banks in 
America control 54% of America's bank assets, or $2.3 trillion. Since so relatively few businessmen control such 
large amounts of wealth, they exert great influence on the government. In fact, many government leaders are 


businessmen or former businessmen. George Bush made much of his fortune building 



the Zapata Oil Company in Texas, and his sons are currently active in the oil industry. The American government 


generally does what American business leaders wants it to. 

The standards by which American businessmen operate are different than the standards of conduct 
subscribed to by many, but not all, Russians. American businessmen generally are not concerned whether an 
individual consumer lives or dies, so long as there is another consumer to fill the void and consume the 
businessman's products. Most American businessmen — at heart — are only interested in themselves and their 
enterprise. The more money they and their enterprise makes, the more power they have and the more social status 
they command. Before pursuing a deal, American businessmen ask: how will I benefit from this action and how can 
I maximize my profits. They tend to believe the community can be sacrificed for their individual greed, and they 
often fail to see the need for fairness: a balance between their interests and the community's. If it means profits, most 
American businessmen will impoverish those on fixed pensions or those who work hard and long for small rewards. 

Unfortunately, American businessmen control a lot of dollars that can help Russia out of its current 
predicament. The task then is not just to attract American business investments but to regulate these investments so 
that American businessmen are not free to engage in any profit maximizing activity they wish regardless of the cost 
to Russia's people, environment and future prosperity. American businessmen will compromise and act in a socially 
responsible manner, providing they can make a reasonable profit. The key is to assure fairness to American 


businesses and to Russia. 



Attracting American Business 


An American businessman's decision to buy an asset, make an investment, enter into a joint venture or 
import a product depends on the relationship between two factors: the potential profit and the risk that profit will not 
be achieved. The greater the risk, the greater the profit potential must be before an American businessman will 
invest. 

To determine risk, an American businessman examines two types: systematic and unsystematic. Systematic 
risk includes the state of the entire market, infrastructure, currency, banking, legal system and political system; that 
is, the environment in which a business transaction takes place. Unsystematic risk involves the specific 
characteristics of a transaction, such as the marketability of an asset, the credit-worthiness of a business invested in, 
the business ability of a partner in a joint venture and the competitiveness of a product. 

American businessmen see high systematic risk in Russia because of the absence of comprehensive laws on 
commerce, contracts, banking and finance, securities, company accounts, taxation, intellectual property, private 
property and financial accounting and the lack of mechanisms to enforce what laws do exist. Without a legal 
infrastructure, businessmen cannot be certain of being able to enforce an agreement, protect their property, transfer 
funds, obtain reliable information and protect their interests from the graft, corruption and Mafia-like protection 
services that now surround many business efforts in Russia. 

A Russian pipeline company recently breached its contract to transport oil for an American joint venture in 


Siberia. The Russian company unilaterally decided to raise the 



prices it had previously agreed to, blatantly violating the contract. The American company cannot go to court to 


enforce the contract because of the paucity of contract law and legal mechanisms for enforcing a judgement. 

There are no rules defining the extent of liability an American company assumes when it invests in a 
Russian company that has environmental problems. Is the American company responsible for cleaning up the 
pollution caused by the Russian company before the American company became involved? 

Vendors require a system by which they can maintain a legal interest in an asset sold to another company 
on credit. Such a system would enable the vendor to take back the asset if the buyer did not repay its debt. Russia 
lacks such a system. 

Other systematic risks include disputes and overlapping jurisdiction among different levels of government; 
currency inconvertibility; lack of commercial, legal and market information; and visa restrictions. 

Russia can lessen the systematic risks by enacting clear laws that are similar to those in other capitalist 
economies on the full range of business transactions, publish the laws in an organized manner, guarantee contracts, 
establish an arbitration body based on international standards, adopt suggestions of the Soviet American Banking 
Law group, establish an investment ombudsman to eliminate jurisdictional obstacles to business projects and 
eliminate visas. 

The other risk, unsystematic, presents the danger that the specific asset bought, the business invested in, the 
partner in the joint venture or the imported product is not what it has been represented to be. Some Russian 


businessmen in their rush to make money tell 



Americans what they think the Americans want to hear. Some American businessmen refer to these exaggerations as 
being offered the sun, the moon, the stars and everything that dreams are made of. While this may attract the 
American's interest, it will not cause him to invest. Before an American businessman invests, he requires lots of 
information about the business, its managers, the product and the market. Some of the typical information a 
businessman would want includes: 

Management : The education and past business experience of principals in a 
company. American businessmen are not concerned with past political affiliations. 

They just want to be sure the manager and directors can run a business and deliver 
a product. 

Product : The features and benefits of the product and why it is better than the 
competition. 

Product's Market : A general profile of the company's customers, the current status 
of competition, the impact of competition on the business. 

Distribution : How does the product get from the producer to the consumer. 

Funding : Amount of money needed and how it will be used. 

Status of Business : Background and history of the company. 

Future Prospects : Likelihood of other or new products. 

Financials : What the balance sheet and income statements indicate. They must be 
put together in accordance with generally accepted accounting principals. 
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OUTSIDE VIEW 


MORE NOMENKLATURA 
PRIVATIZATION 

by Roy Den Hollander 


When the Communist Party ruled Russia, the nomenklatura did not 
need pockets full of rubles or dollars to enjoy a privileged life style. Now 
they do and thanks to Yegor T. Gaidar’s policies they now have bank 
accounts full of rubles and dollars. Prior to August 1991, the 
nomenklatura ruled the party that ran the slate that owned Russia’s 
enterprises. In effect the nomenklatura owned Russia. When Gaidar’s 
current privatization program ends,'the nomenklatura will once again 
own Russia. 

Gaidar’s policies, af best naive, have caused one of the largest and 
quickest transfers of wealth in history from the many to'the few. The 
few, of course, are the nomenklatura, and with their new stolen wealth 
will soon buy more than Mercedes Benz and BMWs - they will buy 
controlling interests in Russia’s enterprises. 

Gaidar’s initial adherence to the International Monetary Fund’s 
tight credit policies in Russia’s monopoly economy drove up prices 
dramatically on goods and services during the first three quarters of 
1992. Russian citizens were forced to deplete their savings in order to 
purchase the necessities of life at inflated prices. 

At the same time, the lack of regulatory controls and lax enforcement 
allowed government bureaucrats and enterprise bosses (together the 
nomenklatura) to steal state assets or acquire Assets at low state 
subsidized prices and sell them to Russia’s citizens at inflated prices. 

Nomenklatura, or as we in America would call them - mafiosos, 
directed overseas importers of state products to deposit payment in 
overseas bank accounts controlled by the nomenklatura. Enterprise 
managers and institute directors sold state products at subsidized prices 
to associate mafiosos who in turn resold the products at a higher price 
and divided the profits with the directors and managers. Because the 
monopoly nature of Russia’s economy strictly limited the number of 
competing manufacturers, a few mafiosos in any one industry could 
divert enough products to brokers that supplies to state stores dwindled, 
leaving citizens no choice but to spend their savings buying from 
mafioso brokers. Enterprise managers also embezzled revenues from the 
sales of state products and services. One department store manager 
withheld sales revenues and used the money to purchase the store from 
the government; restocked the store mainly with imported goods and 
raised prices. Other enterprise bosses simply sold their company’s 
product at inflated prices and pocketed the proceeds. 

Bureaucrats, "also considered a type of mafioso in America, used 
funds from ministry budgets to set up private commercial banks. 









•TuiuiuU'riliej w TlH*nr felWfravelers in lafCShy controlled the banks. 
These banks provided credits at reduced interest rates to a bureaucrats 
personal account or some type of trading activity. For example: 
importing Western and Asian consumer goods, drug trafficking, money 
exchange, purchasing Russian products at subsidized prices from 
nomenklatura managers at state enterprises and re-selling at inflated 
prices. In most cases the bureaucrat and the bank never intended the 
credits to be repaid, providing the bureaucrat a gift of state funds. In 
America such criminal activities are called “sweetheart” loans. 

Failure to prosecute bribery allowed bureaucrats to fleece honest 
citizens and legitimate businessmen of their savings. Because without 
government approval, people were prevented from doing nearly every¬ 
thing from driving a car, to selling a few items for food money, to 
obtaining a license for a productive business venture. 

In the end Gaidar’s policies and lax regulation and enforcement 
allowed to apostles of greed to transfer the savings of Russian citizens 
into their pockets. Russia now has a class of ruble and dollar rich 
mafiosos and a huge class of impoverished citizens. Long lasting and 
influential wealth, however, requires more than bank accounts stuffed 
with rubles and dollars; it requires ownership of the means of 
production. That is where Gaidar’s other policy, privatization, comes 
into play. Through privatization the old Communist nomenklatura, now 
the noveau rich bourgeoisie, will buy up Russia’s enterprises and 
enshrine themselves as Russia’s robber barons. 

Many of the poor, which now includes most Russian citizens, will 
sell their vouchers because they have no choice; they need the money 
now that their savings are depleted. The wealthy mafiosos will buy the 
vouchers and with their illgotten gains buy up most of Russia; thereby 
creating a relatively small class of capitalists who own much of Russia 
because they were allowed and encouraged to expropriate the life 
savings of most of Russia’s citizens. Some argue that Russia needs a 
small wealthy capitalist class to exert proper control over managers and 
workers. Once again old authoritarian communist thinking is at work. 
In a competitive market managers and workers will do their job or they 
will be out of a job, because the enterprise will have gone bankrupt. 

The small class of the rich can be deterred in their theft of Russia 
by making the privatization vouchers non-transferrable and eliminating 
the restriction that vouchers can be used to purchase only a minority 
interest in an enterprise. This would assure every man, woman and child 
a stake in the means of production that will create Russia’s future and 
mitigate the control of Russia’s future by its past nomenklatura. ■ 












A FAIRER FORM OF PRIVATIZATION 


The present privatization scheme gives Russia's former 
bolshaya shyshka, who are the npw nouveau riche, undue advantage 
over workers and ordinary citizens. Under Perestroika and recent 
Government policies, the bolshaya shyshka amassed large sums of 
money. Since the privatization scheme provides for the transfer 
of large ownership percentages of state enterprises for cash and 
vouchers, these persons with large amounts of cash and purchased 
vouchers will buy large ownership percentages in Russia's 
enterprises. That means the nouveau riche will control much of 
Russia's means of production. Such control, of course, 
translates into vast economic, political and social power, 
similar to the power exercised by former bolshaya shyshka. 

Replacing the present privatization scheme with worker- 
manager leveraged buy-outs would transfer the means of production 
into the hands of those who work in state enterprises while 
preventing the bolshaya shyshka from enshrining themselves as the 
new capitalist barons of Russia. 

A leveraged buy-out would work as follows: 

The workers and managers of an enterprise set up a limited 
partnership with the workers owning well over 50% of the 
partnership, perhaps 90% or more, and controlling a similar 
percentage of votes. The managers will own a small minority 
interest in the partnership and control a small minority of 


votes. 
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As a juridical person, the partnership purchases over 60% of 
the state enterprise from the Russian Government. The 
partnership agrees to pay the Government the purchase price over 
ten or more years with interest annually and secures its 
agreement to pay by issuing a purchase money mortgage or security 
interest on its portion of the enterprise to the Government. The 
mortgage or security interest acts as collateral for the 
Government. When the Government eventually receives full 
payment, the mortgage or security interest transfers back to the 
partnership. 

In the event the partnership buys 100% of the enterprise or 
some other amount over 60%, it can sell shares in that amount to 
outside investors to raise capital for upgrading, streamlining 
and improving the enterprise's efficiency. 

Furthermore, the partnership, which means the workers and 
managers, can legitimately avoid paying the Government by 
transferring its debt to the enterprise. 

Since the partnership acquired a majority ownership interest 
in the enterprise and such an interest carries with it the power 
to make decisions for the enterprise, the partnership decides 
that the enterprise will assume the partnership's debt to the 
Government. This way the partnership no longer owes the 
Government the price for the portion of the enterprise it 
acquired. The partnership's liability becomes the enterprise's 
liability. But the partnership will still receive back the 
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mortgage or security interest it granted the Government when the 
enterprise pays off the debt to the Government. 

The enterprise will then have ten or more years to pay back 
the Government. The enterprise pays interest and a portion of 
the principal annually with the possibility of a grace period 
during the first few years to allow the enterprise to start 
making a profit. When payments start, the money will come out of 
the enterprise's profits. When the enterprise does not make 
enough profit to pay the Government, the Government and the 
enterprise can reschedule the debt payments or the Government can 
force the enterprise into bankruptcy, seize a portion of the 
assets and sell them off in the market. When the enterprise 
makes no profit, it will quickly go out of business because it 
cannot pay its suppliers, workers or upgrade its operations. Its 
customers will turn to other competing businesses. Here also the 
Government can seize a portion of the assets and sell them for 
what it can get. 

The enterprises that do make a profit will pay cash over the 
term of their debt to the Government. The Government may use 
these funds to finance Government programs that retain workers 
who lost their jobs because their enterprise went out of 
business. The Government may also use some of the funds to 
partially pay for infrastructure modernization projects that hire 
laid off workers. In addition, the Government may pay for some 
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workers in enterprises that provide materials and services for 
modernizing the infrastructure. 

Worker-manager leveraged buy outs will prevent the former 
bolshaya shyshka from maintaining control of Russia while 
assuring workers the power they have always been promised. 
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PINION 


The Need for a Constitutional 

Convention 




by Roy den Hollander 

The Congressional Deputies 
accuse the President of trampling 
the Constitution, while the Presi¬ 
dent charges the Congress with 
thwarting the will of the people 
and trampling the Constitution. 
Neither side dares to speak the 
truth that their actions are driven 
by a lust for power. Behind the 
half-truths, rewritten history and 
insincere advocacy for democracy 
and market reform, each side ma¬ 
neuvers to acquire authoritarian 
power to exclusively control 
Russia's vast wealth. 

In recent months the Deputies 
have tried to portray the present 
Constitution as a sacred demo¬ 
cratic document of unquestionable 
authority - when in reality it has 
neither sanctity nor authority. A 
constitution enacted by a dictato¬ 
rial and discredited political party, 
amended hundreds of times and 
filled with material contradictions 
has no legitimacy in a democracy. 
No amount of emotional appeal or 
glib verbiage can transform an 
authoritarian document into the 
cornerstone for a democracy. 

The power of a Constitution 
derives from the will of the people. 
The theory of democracy postu- 
lates alljhumanbeings have certain 
in alienable righto and the exclu¬ 
sive power and 
those rights. For reasons of indi¬ 
vidual security and prosperity, the 
people of a nation join together in 
a contract, called a constitution, 
that transfers a limited portion of 


their individual power to a govern¬ 
ment of their own choosing. The 
government is obligated to use its 
delegated power to protect the 
peoples' rights to life, liberty and 
the pursuit of happiness. 

hi a democracy, only the will 
of the people can create a constitu¬ 
tion because only they have the 
power and authority that can be 
granted to a government, thereby 
legitimizing that government. The 
Communist Party, nomenklatura 
and bolshaya shyshka cannot cre¬ 
ate a constitution because they do 
not have the power or right to 
grant a government authority over 
the people. Authoritarian organi¬ 
zations can, of course, usurp power 
from the people through decep¬ 
tion, intimidation and violence and 
then draft any document they want 
and call it a constitution, but it 
would be a constitution in name 
only because it did not express the 
will of the people - only the will of 
the rulers. 

The Executive branch also re¬ 
sorts to fallacious arguments of 
democratic legitimacy when it says 
that a nationwide election brought 
the President to power therefore 
he embodies the will of the people. 
The Deputies also gained office by 
an election held throughout the 
country. Although no deputy re¬ 
ceived votes from the entire coun- 

from all over Russia. Another dis¬ 
ingenuous argumentof the Execu¬ 
tive states that since the Deputies' 
elections occurred under Commu¬ 
nist rule, the Deputies lack legiti¬ 


macy, but that argument also ap¬ 
plies to the President who also was 
elected when the Communists ruled 
Russia. Further, the media in Rus¬ 
sia and America often condemns 
the Deputies for their past Com¬ 
munist affiliations (this is called 
redbaiting in America), but the 
same media conveniently forgets 
to mention that the members of the 
Executive branch also belonged to 
the Communist Party and in some 
cases at a higher level of authority 
than many Deputies. Conse¬ 
quently, neither side has any more 
credibility than the other in their 
claims to legitimately represent 
the will of the Russian people. 

Recent events have clearly 
shown that greed drives the war¬ 
ring political factions and not their 
professed desire for political free¬ 
dom and prosperity for the Rus¬ 
sian people. The Executive and 
Congress both consist of former 
nomenklatura and bolshaya 
shyshka who still believe they - not 
the people - own Russia and that 
they - not the people - have the sole 
right to profit from Russia's riches. 
Each side wants the entire moun¬ 
tain of gold, which is enormous 
even in the present depressed 
economy. Over one billion dollars 
leaves Russia every month for 
overseas bank accounts. Last year 
alone, an estimated $17 billion of 
■Russia's wealth disappeared over¬ 
seas. With so much wealth at stake, 
no wonder both factions are will¬ 
ing to risk chaos and destruction 
for the chance to obtain a piece of 
the mountain of gold. The only 


democratic solution to the present 
political crisis and wholesale loot¬ 
ing of Russia is to let the 
Russian people - not the 
Executive or the Congress or the 
Constitutional Court - decide the 
form of government, the separa¬ 
tion of powers and the type of 
electoral system. All the uncer¬ 
tainty and danger caused by the 
greed of pretenders to the throne 
and their false arguments of legiti¬ 
macy can be swept aside with a 
constitutional convention. The will 
of the Russian people, uninhibited 
by an oppressive Communist party, 
can be freely expressed by elect¬ 
ing delegates on a district basis to 
attend a constitutional convention. 
Candidates running for election to 
a delegate's position will have to 
compete for votes. The candidates 
whose positions on the major te¬ 
nets of a new constitution most 
closely matches the majority of the 
voters will win the election. Each 
delegate, therefore, will carry to 
the convention the positions ap¬ 
proved by the majority of voters in 
his district. 

At the convention, the del¬ 
egates will draft a constitution con¬ 
sistent with positions held by a 
majority of delegates. All the vot¬ 
ers of Russia will then vote on 
whether to accept the draft consti¬ 
tution or have the convention draft 
■ anotherone. In the end, the will 
of the Russian people will have 
created a Constitution that pro¬ 
vides them with a government of 
the people, by the people and for 
the people. g 











AMEPHKA-PA3JiyqHHHA 



OGpa.i AMepnKH, HanHaamibiii 
BccMy MHpy, ee aB/iae-rca peajib- 
hum. Muorne nonaraioT, tto 
OM cpHKaHcKiiii Giranec iipHHec 
iiohth KajK^osiy GoraxcTBo, co- 
3 Aaa cnpanc/umnoe pacnpeAe- 
JieHHe COGCTBeHHOCTH h /ism Bcex 
pamu.ie ycnoBiia, *rro 6 bi 3 apa- 
6 oTaTI» MHJ 1 . 1 HOH, HO BCe 3 TO 
AOHCb. 

Aftiepuna — He TaKaa crpaHa, 
KaKoii ee CHHTaer 6 ojii>uihhct«o 
pyCCKHX, H BpaA JIH HyjKHO, HTO- 

6 bi Pocchh CTaaa noxoaceu aa 
nee. Pocchh mojkct ao 6 hti,ch Ky- 
#a 6 ojn>mero, tom AMepHKa. 

Kto npaBHT 6aji 

B Aaiepmce ruioxo to, hto aro apea- 
BWHaiiHO HecnpaaeA-'iHBaH crpaiia. 
^CBH30M AMCpHKH flO.TJKHO 6bITb: ”0 t 
K axctoro — no ero cnaGocru, KaayiOMy 
— no ero jkhjihocth”. 3iy HecnpaBea- 
BHBOCTb npoHjniHxnpHpyiOT cjiefly- 
lomne cJjaKThi: 

1% ceMeii b CIIIA Baa^eim- 35% 
Bcero coctohhhh crpaabi (6onee 5 
TpHJIJIHOHOB AOaaapOB) H nOMTH 45 % 
Bcero cJjHaaHcOBoro coctohhhh; 

ceMi,H, nxoAHinaa b 5%-hwh cocras 
CiiMbix 6 oraTbix ceMeii, HMeeT npn- 
Mepno b 20 paa 6o;ii>uie, aeM ceMbH, 
BXoaamaH b 20% MajiooGecne'ienHhix 
ceMeii; 

epeflHHH ” l IHCTaH CTOHMOCTb” CeMbH, 
nxo/uimeH n ncpxnne 5%, — 9 mhji- 
;uiohob aoJiJiapoB, a cpeoHHJi ”«|Hcrafl 
CTOHMOCTb” CCMbH H3 HHHCHHX 40% — 
no cymecTBy, Ho/ib; 

c 1977 no 1989 rojj aoxoabi a.\tepn- 
KHHUCB BOapOCTIH npilMeDHO HB 600 
MHJumapAOB AP.iaapoB. M 3 aroii cyM- 
Mbi Ha zio.'no 1% caMbix 6oraTbix ceMeii 
□pinmiocb 77%, HAH 462 MHJiauapAa 
AOAAapoB; 

b 1989 rofly cpeAnnii aoxoa b ceMbe, 
BXOAsnneii b 1% caMbix 6oraTwx, co- 
craBHa 560 tmchh AoaaapoB, a ahh 
CCMbH H3 HHHCHHX 20% — 8 TblC. 400 
aoJinapoit — oTHuinemie 66:1; 

c 1980 roaa naaorti Ha cpeamiii 


ABTOP, POH flEH XOJIJIAHflEP (43 rO£A), O CEBE: 

IJocjtednue 6 Jiem n padomasi e Kaneqmoc topudu hcvkozo koh- 
cyjibmanma e Bauiunzmoue u Hbro-Hopne. JS,o mozo kuk 3 a- 
HJimbc.'i topuduHecKoii npatcmuKOU, pa 6 omcui McypnajiucmoM 
na deyx mejieeuauoHHbix ernanifusix e Hbto-HopKe (4 zoda). 
OcHOGHbie eonpocbi, KomopbiMu h .lanuMajicH kok topucm, 
Kacajiucb npana u 6u3neca. Ko MHe odpaufajiucb tc/iiieumbi U3 
Time, Inc; Polaroid Corporation; Holiday Inns u 
Tele-Communications, Inc. SI maicMcc paOomaji e Munucmep- 
cmee (punaHcoe CIIIA, nocnednue dea zoda h npedcmaejin/i 
6 u 3 HecM€Hoe us HbJO-HopKa. 

3 a nocjiednue noamopa zoda, e meneuue Komopbix n 6 pas 
npuc33tcaji e Poccuto, h ynacmeoeaji a KOH/pepeHifunx no no- 
numuHecKUM, jkohomuhcckum eonpocaM, nucaji cmanibu djtn 
neKOmopbix ocfnrifuajibHbix jiu.14 onap/iUMcnme u d/in za.iembi 
"ftejiooou m up . 



mm no Ero imhocth 


Tpe&naeT 30% MupoBbtx npupoanbix 
pecypcoB, flofibiBaeMbix e»ceroflHO. 
AMepHKa TatoKe no.nyanaa npit 6 biab 
ot aKcnopra iipoMbiinaeHiioH h ceab- 
CK0X03HHCTBeHH0H HpOAyKUUU, 3a 
KOTopyio Pocchh pacnaaiHBaaacb 
naaioToii, noayHeHHoii ot upoaaHCH 
cupbH. Hepe 3 paaaHHHbie oprami- 
aapHH AMepHKa o 6 ecneHHaa BaaioT- 
Hbifl KpeflHT aaa noKynKH Soabinero 
KoaHHecTBa aMepHicaitcicnx TOBapoB h 
ycayr, Ha KOTopbie y Pocchh ne xBa- 
TaeT BaaioTHbix cpeacm. KoweaHO, 
PoccHiicKoe iipaBmeabcrBO h rpa?n- 
aane Pocchh nbiciynaioT ochobhmm 
rapaHTOM h, TamiM o 6 pa 30 M, necyr 
o 6 H 3 aTeabCTBa no KpeAHTaM. IIpo- 
aoaHcato iuhhch OKcnopT cbipbn ne 
npHHeceT AOCTaTOHHbix saaioTHbix 
CpeACTB JSJIS aMepHKHHCKHX KpeAHTOB 
H uoixynKH HOBbix aMepnKancKHX to- 
napon. OTcyTCTBHe coapeMeHnon 
iipoMhiiuaeHHOH 6a3bi ;uih co3AaHHH 
GaarococTOHHHH («ieMy npeiiHTCTByeT, 
coraacHO naany MejKAynapoflHoro 
naaioTHoro (j) 0 HAa, caepjKHBaHne ae- 
HG/KHoro aanaca) npHBeaeT K TOMy, 
hto Pocchh 6 yaer aohhchhkom, ”ocbo- 

GoHOXeHHblM” OT CBOHX npHpOflHblX 

GoraTCTB. Pocchh yace aonacHa Sanaa}' 
okoho 80 MTirumapaoB AOHJiapoB. Pe- 
3 y;ibTar Gyaer cxoahmm c naTHHoa- 
MepHKanciCHM, Koraa <rrpaHa cayacHT 
aemeBbiM hctohhhkom cbipbn h pa- 
Goaeii CHJibt ahh AMepHKH, mnoHeBUM 
pbIHKOM cGbITa aMepHlUUICKHX TOBa- 
poB h ycnyr. 

B pe 3 yju>'raTe b Pocchh o 6 pa- 
ayeTcn neGojibinaa rpynna ce¬ 
Meii, cbohm CoraTCTBOM o 6 h- 
aamibix cac.tkrm c aMepHKaiic- 
khm 6 u 3 HecOM it npaBii- 
TCJIbCTBOM. 3 th COCTOHTejlbHbie 
CCMbll GyAyT KOHTpo JI HpOBHTb 
npanHTCJibCTBO, h k TOMy Bpe- 
Meuu 6 yaeT cjihiiikom no 3 AHO 
bboabti. 3 aKOHbi, ooecueMHBa- 
loimie cnpane/uiunbiii pbiHOK. 

Ha nencHio — 
MHJIJIHOHepOM 







Mipy no Ero iapcth 


uxoAHmou n 1 Vr cauux OoruTiJX, co- 
crauHJi 560 twkti AOAAapos, a aah 
CCMbH H3 HHXCHHX 20% — 8 TblC. 400 
AOji.napon — oTHomeHHe 66:1; 

c 1980 roaa HaAorn Ha cpe;uimi 
KAacc yBCiriHHH.'incb Bflnoe; 

J’HHTbIBaH HHC^AHUHtO, cpe/uiHH 
eH<eHe^e.'ibnan aapnASTa aah ne3aiin- 
Tbix a ceatcKOM xo3HHCTBe ceiinac hh- 
Mie, ueM b Haaajie 60-x roaoB; 

c 1979 roAa koahhcctbo 3apa6a- 
TblBaiOmHX MeHbllie ypOBHH 6eflHOCTH 
Bbipocno c 12% ao 18% ot Hiicna pa- 
GoraiomHx; 

25 mhaahohob aMepinmimoB (oahh 
H 3 aecflTH) noAywaiOT TaAOHbi Ha nn- 
Tamie h Goaee 30 mhaahohob HCAoneic 
•/KHByT b HHmeTe; 

CIIIA na 56-m Mecre n Miipe no 
HMMyHH3amiH h ctoht 3 a Ky6oii no 
ypoBHio AercicoH csiepTHOCTH; 

KajKAbifi pa 6 oHnn Aem. 40 hcaobck 
nornGaior Ha iiponaBOAcrBe; 
b CI 1 IA okoao 45 TbicHH Me<rr c pa- 

AHapHOHHblM 3ai'pH3H6HH6M, H TOJlb- 
ko 20 TbicHH KoinpoatipyKncji tJjeAe- 
paabUbiM upaBinejibCTBOM; 

OKOAO 11 %, HTO COC.THB. 1 HeT 13 MAH. 

uaaoBeK, b CILIA He hmciot pa 6 oTbi. 
Oth cjxaKibi noKa 3 bmaiOT, «rro 
a.MepHKaHcivtUi Menra" c 6 i.iBaeTCH 
Aaneico He aaji Bcex... B Awepmce 
HMeeT MecTO to hcc cumoc.hto Gliao h, 
VBbi, ecTb b Pocchh: o'lenb MHonie 
HMeioT Taic Main, noTOMy hto icto-to 
HM eer cahuikom mhoto, 

AMcpnicon npanirr rpynna ce- 
nteft, KOTopan fwiaronapn caoeMy 
noraTcroy OKa.ibiBaeT Hecopa 3 - 
MepHO So.ibiiioe Bjmjnnie na iio- 

.THTHHeCKVIO, HKOHOMIlHeCKVIO H 

coiuia.Ti.ityK) vKinin. crpam.1 , ipm 
aMepiiKanciaiii HapoA b uejioM; b 
CCCP GbtAA KoMMVHHCTHHeCKa.fi 
napTHji, ocymecxBA iiaxuaH to we 
caMoe CBoeii nojniTHHecKoii 
njiacTbK). Ho ceiinac b Pocchij 
nepexoAHBTH momcht: .inonoHii- 
necKHe petJiopMaTopbi" n 6 k>- 
pOKpaTM CTpCMBTCH K oGaU- 
namuo npHBHjierHHMii h b.to- 


HHueM Gbimueii HOMeHKJiarypbi 
nyreM co 6 cTBeHHoro o 6 ora- 
menHH. /IpyriiMii cjioaaMH, He- 
KOTopbie aioah b Pocchh ncpc 3 
Tan naibiiiaeMyio pbiHOHHyio 
3 KOHOMHKy XOTHT COSAaTb HC- 
Oo.Tbiiryio rpynny SoraTbix ce- 
Meii, KOTopbie GyAyr ynpaBjiHTb 
Pocchch khk TeneBoe npami- 
TejIbCTBO, TaK ace Kan OTHOCH- 
TejibHO Hc 6 oAi»iiioe koihicctbo 
601 uTLix ceMeii ynpaBAHeT 
AMepHKoii. 

CKOJII>3KaH IipilObUII> 

3KoHOMHaecKoe roeno/icTBo niran- 
tckhx icopnopannii b CIIIA npuBOAirr 
k MOHono;m;iauHH pbiHKa, k TOMy, hto 
ohh no.iynaiOT BoaMoncnocTb Bcry* 
naTb b raHUbiii croBop itpvr c ApyroM, 
AepncaTb Bbicoidie uchbi, pa3pyinaTb 
CO!03bI, 3arpH3HHTb OKpyjKatomyio 
cpeAJ' 6e3 ynaarbi aoaxchoh KOMnen- 

CamiH H Hpe.iMepHO BAHHTb lia >KH3Hb 

6o;ibinnHCTBa aMepiiKaHueB. Hcto- 
pHfi A-ViepiiKH noKaribinaer, hto Kop- 
nopauHii, oCiaABioiuiie 6oAbmow 

OKOHOMHHeCKOH BAUCTblO, AoCpO- 

BonbHo ae BbuiOAHHior Aa>Ke rex Mll- 
HHMa-ii.Hi»TX npaBiiA, KOTopbie ycrra- 
naBAHBaeT C/iyJK6a Koinpccin 3arpa3- 
h6huh oicpy/KaiomeH cpeABi, -oTKa- 
ai.inaioTcn niaxHTb ;iapn;uiTy, neoC- 
XOAUMyiO AJlfl HOpMflJIbHOH /KH3HH, 
uaK n naAorn Ha uyxcAbi oSmunbi n 
tom Mecre, rAe pacno.-ioacenhi hx 
upeAupnflTHH. 

CoocTBOHHbie Hinepechi (nycrb ohh 
b ymep6 ApyriiM) — ocHOBHaa 3a6oTa 
BMOpHKaHCKHX OOTaHCH H3 KOpnopa- 
THBIIOH BAHTbt. A CoOCTBeHHhie HHTC- 

pecbt b CIIIA .'lyMtue Hceroaacmunciibi 


AeHbraMH, KpeAO Gorarbix h kohtpo- 
jinpycNJbix hmh Kopnopapnii — npn- 
61 . 1 : 11 .. Kax caeACTBue ototo Kopnopa- 

THBfiafl 3AHTa AxiepHKM CBOAHT Ha HeT 
OOAblllHHCTBO MCp, KOTOpblC MOTyT 
CHH3HTb UpnObUlb, HeB3Hpafl Ha HX 
no.1 bay a-’oi HapoAa. ICopnopaniBnaB 
onnoamiHfi npaBHAaM ncAemia oh- 
3 iieca cymecTByer c KOHpa XIX bcks 
h npuncaa k conH.x'ibiioMy yiuiaAy, 
Koropbui 60:1 bine noxoxc na 3 kohomh- 

HeCfCHH AapBHHH 3 M, Me.M Ha UaCTHhIK 
pbIHOK. 

BpeMH ot BpeMemi acbcjxeimiBHbie 
npannaa CTanoniiTcst aaiconoM, ho, no- 
CKO/ibKy Bee npaBHAa BeAeHHH 6n3He- 
ca B CIIIA BBOAHTCH B AOHC-TUIie B 
cpeAe, tag nefioAbinoe hhcjio ceMen 
KOHTpo.’iiipyer orpoMHbie cpeACTBa, 
3THM Ce.MbHM yAHeTCH HU AeCHTKH ACT 
OTCpOHHTb HCnOAb30nattHO npaBHA, 
Koropbie HpeiifiTCTBytor ’’Kopnopa- 
THBHOH afCTHBUOCTH”. 

KojinaK ajih npaBH- 

TejIfcCTBa 

PoccHiicKiie y;rtTpapec{)opMaTopt>i 
(to ecTb iiouan HOMeHKAarypa) roace 
OTKaaaAHCb ot acJxoKTjiBHoro acaoboto 
peryAnpoBamiH h HaicoiiHAH cocto- 
hhhh, BorymiB b coio3 c aMepiiicaac* 
kum CiiaHecoM (k npHMepy, aKcnop- 
riipyfl ci.ipbe no penait hhhco MHpo- 
BblX pbIHOHHbIX'. 

DKcnopr cHAbito oCorarnA uacrb 
HOBoii HOMeiuiAarj'pM. na hto ona 
G.iaroAapua aMepmcaiicicoMy Gnanecy. 
13 cboh) onepcAb, AMepmca no Aenie- 
boh pene iipnoGpena aeoGxoAHMbie 
pecypcbi, n KOTopbix ona Hy>iCAaercji, 
nocKOAbKy npii HaceAeHHH 6% ot Ha- 
ceAenicn Bcero Mupa Awepiixa no- 


Ha neHCHio — 

MHJIJIHOHepOM 

Baxcuo conAaTb pbiHonnyto akoho- 
MHKy, nocKOAbKy, KaK noKam.iBaer 
HCTOPHH, 3T0 CaMblH OcJfcJfCl.niHHblH 
cnocoG co3AaHHH GoraTCTBa. no ycnex 

3KOHOMHHeCKOH CHCTe.Mbl He .'iABHCHT 

ot ropciKH ce.vieii, oG.ia.caiounix 6oAb- 
lueii nacTbio cocTonmni. IIo kuk ra- 
paHTHpOBHTb >1 BKOHOMIlHeCKHH yC- 
nex, h cnpanoA.'iiinocTb?.. 

BepxHHii 11peAe.1 b Blue Hajiora, 
HaAaracMoro na ”mhctvk) cToiiMocTb" 
Bcex CL’MCli, IIOMOMCeT H36e5KaTb GOAb- 
ruoii KOHTneHTpanmi cocromniH h 
pacnpeAeAMTb GoraTCTBo Pocchh 6 o- 
Aee cnpancAniino, npn atom lie GyAeT 
pa3pymeH cruMyA, kok b okohomh- 
necKOH CHcreMe, rapaiiTupyiomeii 
OAHHaKOByio n.iary 3a pa3Hbii< TpyA. 
ripCACA "hHCTOH CTOHMOCTU" B, MO/Ker 
6blTb, 1 MMAJ1HOH aMepilKaHCKHX AO- 
AAapOB (HAH MCHbine) na CCMblO 

oGeciienHT upcAOcraTonubiii cthmva 
tcm, icro ceiinac bauac^ct onem. ne- 
MHOrHM, pilCKOBaTb, npOfIBJIHTb 1130- 
GpeTaTeAbnocTb, iianpH/Kemro paGo- 
xaTb aaa MaTepnaAbHoro bou.io- 
tuenmi ycnexa. KaK TOAbKO npeycnc- 
Batomwii 0H3HecMeH, Aio6oii paGoia- 
ioipiiii AOCTHnier BC'pxnero nopora, 
Ha AioGoe ero npeBbiuieHne 6yAer Ha- 
AOJKCH 100%-HbIH IiajTOT. TorAa HCAO- 

BeK MOHcer upeKparurb paGory it aairb 
na npitoGpeTCHHoe cocTomtue aiiGo 
npOAOA/icarb paGory 6e:i MarepiiaAb- 
noft oTAami, ho no.nyiafi ncio hchxo- 
AoniMecK}'io noAb3y or peaJiiiriamiii 
cbohx Ta/ianTOB h 3nainiti. IIpcACA 
"na 'incryio CTOHMoerb” hobboaht 
ropa3AO GoAbtneMy KOAiiHecrBy AiOAeii 
j'HaLTBoiiarh b co.iAaumi 6Aarococro- 
hhhh Pocchh, noMoaceT H36e>KaTb 
pocrra npanHinero icaacca ii coxpamrr 
MaTepna-’ibHbie criiMyAbi aaoGpe- 
TaTCAoti, iioiiaTopoB h TpywemiKOB. 


’’lOpHAHHiecKaH ra3eTa”, JVs 7 — 8, 1994 







BIIPfflIJ,yP H3 AMEPHKH 



MHorne b npaBHTeabCTBe h rocry- 
aapcTBeHHOH //yMe Pocchh HaaeioTCH, 
hto aMepHKaHCKaa (JjHHancoBaH noMomt 
H HaCTHbie HHBeCTHUHH nOMOrVT MOflep- 
HH3aijHH' cTpaHbi. IIpeABapHTeAbHaH 
oneHKa HeoSxoAHMMX cpeACTB aah noa- 
HHTHH ypOBHH npOH3BOACTBa B POCCHH 
opeHHBaerca b agchtkh h flecaTKH mha- 
jinapflOB .nojiJiapoB. 

B 1922 rojsy Sanaa noo6emaa 24 mha- 
jraapfla flOJiJiapoB, a irpeAOCTaBHA tOabko 
12. /lance ecjm 6bi Taicne 3ana^Hbie jih- 
flepbi, Kax Bhaa Kahhtoh, BbmoJiHJUiH 
6bi cboh o6emaHHH, noMomb 6buia 6w Bee 
paBHO HeflOCTaTOHHOH AAH Toro, HT06bI 
npeBpaTHTb Pocchio b coBpeMeHHyio 
KOHKypeHTocnoco6Hyio AepacaBy. 3a- 
na^Hbie npaBHTeabCTBa, h oeo6eHHO 
aMepmcaHCKoe, BOBce He xotht bhactb 
Pocchio nponBeTaxnneH, He3aBHCHM0H. 

Hm He HyJKHbl CHJIbHbie pOCCHHCKHe 

npeflnpHHTHH, KOTopbie ycnenrao Moran 
6bi KOHKypnpoBaTb c aanaAHMMH Kopno- 
pailHHMH H Ha MB/KAyHapOAHOM pbIHKe, 
H Ha POCCHHCKOM, TaK KaK KOHKypeHHHJI 
CHHHcaeT KopnopaTHBHbie npn 6 buiH. 


nETJIfl HA TOPJ1E POCCHHH 


TBa havt TeM He MeHee Ha noKynicy 3a- 
na^Hbix, a He pocchhckhx TOBapoB h yc- 
jiyr. rioBTOMy 3anaflHbie KOMnaHHH no- 
aynaioT HeMeAaeHHyio upH6buib ot ccva 
h AOTapHH, npeaocraBJiHeMbix Pocchh, a 
OHa caMa npoAoaacaeT nrpaTb pojib hh- 
men npocHTeabHHnM. 

//oTaiiHH aah Pocchh o 6 mhho pacxoAy- 
iotch Ha npoflyKTbi nHTaHHa, Mejn- 
KaMeHTM, hto 6 bi noracHTb noTemiH- 
aubHoe cou,HajibHoe HeAOBOAbCTBO Ha- 
ceiieHHHH cymecTByioiHHM pocchhckhm 
npaBHTejibCTBOM. A Pocchh 6 buio 6 bi 
ropa3flo BbirosHee, ecjiH TaKoro poaa ao- 
TaqHH HcnoabsoBajiHCb 6 m aah MoaepHH- 
3aQHH npoH3BOACTBa. Torfla yace b He/ia- 
jieKOM 6ynymeM Pocchh Morna 6 m caMa 
3apa6aTbiBaTb Bamoiy SKcnoproM npo- 
AyKTOB nHT3HHH H MeAHKaMCHTOB. Ko- 
HeHHo, TaicaH cHTyapHH noMemaaa 6 m 
aMepHK3HCKHM IipeAnpHHTHHM HOAynaTb 
npH6buib 3a cneT o6MeHa npoAyKTOB h 
ycnyr Ha AeHbrH npaBHTeAbCTBa. A Ta- 
Koro nojrojKeHHH ohh, KOHenno, He ao- 
nycTHT. 

Bojibmaa naerb 3anaAHOH homohih 
Pocchh coctoht H3 ccyA- B 1992 
3anaA bmagaha ccyay, paBHyio rrpHMep- 
HO 9 MHAAHapAHM AOAAapoB, a b 1993 
roAy aTa cyMMa npH6jiH3HJiacb k 20 mhji- 
AHapAaM. 3aMeTHM cpaay ace, hto ochob- 
Haa aacTb cpeACTB H3 3 thx ccyA b 6yAy- 
meM BepHercH b 3anaAHbie $HpMM. 

PoccHHcraie HanoronAaTeAbmHKH H 
npeAnpHHTHH o6H3aHM B03BpamaTb pa3- 
AHHHbie 3BHMM, IipOHeHTbl C KOTOpbIX 3a 
AAHTeabHbie npoMeacyncH BpeMeHH npe- 
bmchah pa3Mep caMOH ccyAbi. Bojibrnaa 
nacre. ccyA Moraa 6 m 6bm> HcnoAb30BaHa 

AAH MOAepHH3aHHH pOCCHHCKOTO HpOH3- 
BOACTBeHHoro o6opyAOBaHHH, OAHaKO hx 
HHKorAa He xBarerr hah AOBeAeHHH 
cpeACTB npoH3BOACTBa Pocchh ao ypoBHH 
MHpoBbix eraHAapTOB. CaMan ace KOBap- 
Haa cnoco6HOCTb ccyA npoaBaaeTca, Kor- 
Aa Pocchh AeaaeT nonMTKH onaaTHTb 
eaceroAHbie npoiieHTbi no rocy- 
AapcTBeHHOMy Aoary. BpeMa BunjiaT 
nponiAbix, HacTOHHHx h 6yAymnx ccyA b 

TBepAOH BaJIIOT^, H6COMH6HHO, npHBGAOT 
Pocchio k 6aHKpoTCTBy, KaK oto cnynH- 
aocb yace b 1980-x roaax co mhoihmh 
3aAoaacaBmHMH cTpanaMH JlaraHCKOH 
AMepHKH. 


ypoBHH, Ha kotopom OHa .Moraa 6 m koh- 
KypHpoBaTb c 3 anaAHOH. 

JIoByniKH /yifl 30 jijthkh 

KorAa 3anaA peniHT naiconen noTpe- 
6oBaTb noAHyio onaaiy Aoara — a oh 3 to 
cAeaaeT, — Pocchh 6yAer o6bHBAeHa 
o-^HOHajibHMM 6aHKpoTOM, HeicpeAH- 
tochoco 6 hoh crpaHOH. 3anaA, OAHaKO, 

npeAHOHCHT OHeBHAHblH BbIXOA H3 co- 
3AHBraeHca CHTyactHH: nacTHbie kom- 
MepaecicHe 6aHKH iipoAaAyT HeKOTopbie 
aojtth Pocchh 3a npaBo ba 3 aghhh kjiio- 
neBbiMH OTpacAHMH pocchhckoh npo- 

MMIHAeHHOCTH H HpHpOAHMMH peCypCa- 
MH — TaKHMH, ICaK TejieKOMIVO/HHKaiTHH, 
TpancnopT, 3anacbi Hec/iTH h ra3a, a Taic- 
ace cTpaTerHnecKHH 3anac MerajiAOB. 

3 anaAHbie KOMMepnecKHe 6 aHKH MOiyr 
npeAJioacHTb cicopee H 3 MeHeHHH CTpyK- 
Typbi poccHHCKoro AOJira, aeM npocro 

H3MeHeHHH CpOKOB paCHeTOB, HpHHeM 3TO 

H3MeHeHHe CTpjTnypM MoaceT 6 mt b pe- 
anH30BaH0 nyreM (JiHHaHCHpoBaHHH 
npoH3BOACTBa TOBapoB, BbiAaaH KpeAH- 
tob hoa AOJiroBoe o6H3aTejiBCTBO, Bbiicy- 
na AOATOB, CHHaCeHHH nponeHTHOH CTaB- 
kh no KpeAHTaM. 

Bee 3 th aghctbhh npHHecyr 6 aHKaM 
xopomyio npH 6 biAb h yBeannaT hx aoaio 
B POCCHHCKOM HMymeCTBe. KpeAHTOpbl 
H 3 3 anaAHMx npaBHTeabCTB h MeacayHa- 
Poahmx areHTCTB MoryT npeAaoacHTb 
Taicace pemeHHe, npeAycMaTpHBaiOHee 
npomeHHe Hacra Aoara, ho b otbot Ha 3 to 
Pocchh AoaacHa 6 yaeT BbmoAHHTb peine- 
hhh MeacAyHapoAHoro BanioTHoro (JioHAa 
h MnpoBoro 6 aHica, KOTopbie HeH 3 MeHHO 
OKa 3 biBaioT noMonjb 3 anaAHOMy 6 n 3 Hecy 
b ymep 6 poccHHCKOMy. 

Cahuikom crporaa KpeAHTHaa noAH- 
THica CAeAaeT BAoaceHHH b npeAnpHHTHH 
HeAonycniMO AoporocToamHMH, cHnacaa 
TaKHM o 6 pa 30 M poccHHCKHe npoMbnn- 
AeHHbie B 03 MoacH 0 CTH h ee KOHKypeH- 
TOcnoco 6 HOCTb eme 6 oAbine. B HTore Ha- 
AeacAM, B 03 AaraeMbie PoccHeii Ha 3 anaA- 
HMe 3 afiMM, cnpoBOHHpyioT npoAaacy ao- 
porocTOHmHX npeAnpHHTHH no hh 3 khm 

UeHaM, CHHIKeHHe HHBeCTHUHH B npo- 

MbimAeHHOCTb, ycyry6AeHHe ynaAica poc- 
CHHCKOTO npOH3BOACTBa H KOHKypeHTOC- 
noco6HOCTH, HCTomeHHe npnpoAHbix pe- 
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aMepHKaHCKHMH noAAaHHbiMH, a He hho- 
CTpaHnaMH, hto AeaaeT 6oAee 3aTpyAHH- 
TeabHbiM A-ifl (JiHHaHCOBoro ynpaBAeHHH 
irpocAeacHBaHHe BbnuiaT aoxoaob ot skc- 
nopTa 3 thm KopnopanHHM. 

3aTpyAHHTeAbHMM, HO He HeB03M0aC- 
hmm! 4 >HHaHCOBoe ynpaBAeHHe coxpa- 
HHeT HH(|)opManHio o cneTax HHoerpaH- 
neB h aMepnicaHCKHx KopnopanHH cTporo 
KOH<J}HAeHn,HaAbHOH. OAHaKO npaBH- 
TeAbCTBO CHIA npn Heo6xoAHMOCTH ne- 
peAacT cooTBeTCTByiomyio HHtJiopManHio 
pOCCHHCICOMy pyKOBOACTBy, h6o B03Bpa- 
rqeHHe poccHHCKoro KaiiHTaAa npeAcra- 
bht npe.3HAeHTa KAHHTOHa HeAOBeKOM, 
aKTHBHo noAAepacHBaioinHM AeMOKpa- 
THHecKne h pMHOHHbie pe^iopMM b Poc¬ 
chh. AMepHicaHCKHM ace HaAoronaa- 
TeabinHicaM 3 to He 6yaeT ctohtb hh neH- 
Ta. Becb Bonpoc cennac coctoht b tom, 
33X0THT AH HblHeniHHe pOCCHHCKHe pe- 
(JiopMaTopbi noaynHTb noAo6Hyio hh- 
(JjOpManHIO H npeAHpHHHTb COOTBeTC- 
TByiOinHe AeHCTBHH AAH B03BpaineHHH B 
CTpaHy ee peaabHMx aoxoaob 3a 3Kcnop r r. 

MHorne OiopoicpaTbi, 6e3 comhghhh, 
HMeioT cneTa b 6aHicax 3a pe6eacoM, h ohh 
H e 3axoTHT B03BpaineHHH cbohx ceicpeT- 
hmx ^JOhaob Ha noab3y corpaacAaHaM. 
EcrecTBeHHo, BaaioTa, HaxoAHinancH 3a 
rpaHHnen b 6aHicax, He npeBpaTHT Poc¬ 
chio MTHOBeHHO B COBpeMeHHyiO HHAyCT- 
pHaabHyio AepacaBy, ho c Tex nop, KorAa 
poccHHCKoe npaBHTeabCTBO HaHHeT npe- 
caeAOBaTb akiach, TaiiHO HgncanaHBaio- 
ihhx poccHHCKHe 6oraTCTBa 3a py6eacoM, 
eaceroAHO MHaanapAM AoaaapoB Pocchh 
6yAyT BKaaAbiBaTbCH b Pocchio, a He b 
3anaAHbie crpaHbi. 

Pocchh MoaceT Hcnoab30BaTb nacTb 
B03BpaineHHoro AoxoAa ot SKcnopTa ajih 
pacmnpeHHH CBoero SKcnopTa. Pocchhc- 
Koe areHTCTBo MeacAyHapoAHoro co- 
TpyAHHnecTBa h pa3BHTHH hah Tocy- 
AapCTBeHHaH HHBeCTHnHOHHaH Kopno¬ 
panHH (rHK) MOTAH 6bl nOMOHb pOC- 
chhckhm 3KcnopTepaM b noayneHHH icpe- 
ahtob aah HHoerpaHHMx noKynaTeaeH 
Pocchhckhx TOBapoB h ycnyr. 06bIHHO 
HHocTpaHHMH noKjmaTeAb He MoaceT no- 
AVHHTb KpeAHT, TAK KaK HaCTHbie pOC- 
cHHCKHe hah 3apy6eacHMe 3aHMOAaBnM 
pncicyioT He noaynHTb AeHbrH o6paTHO 
hah noaynHTb, ho aninb nacrnnHO. 

J/aHHoe areHTCTBo hah TCiK MOiyr 
npeAAaraTb nacrabiM KpeAHTopaM, KaK 
pyCCKHM, TaK H HHOCTpaHHMM, paCIHH- 
pHTb BMAany ccya noicynaTeaHM poc¬ 
chhckhx TOBapoB, rapaHTHpya, hto b 


rlM He HyHCHbl CHJIbHbie pOCCHHCKHe 
npeAnpHHTHH, KOTopwe ycneniHo moitih 
6bi KOHKypHpoBaTb c 3anaAHbiMH Kopno- 
pailHHMH H Ha MeJK^yHapO/IHOM pbIHKe, 
H Ha pOCCHHCKOM, TaK KaK KOHKypeHUHH 
CHHHcaeT KopnopaTHBHbie npH6buin. 

PyKa pyKy moct 

3anEWHbie npeAnpHHHMaTenH He xo- 
tht noTepHTb hctohhhk nocTaBKH seme- 
Boro CbipbH H3 PoCCHH. 

Cnpoc ace Ha cbipbe cbohx pocchhckhx 

pa3BHTbDC npeffHpHHTHH eCTeCTBeHHO 
coKpaTHT nocTaBKH cbipM Ha 3anaa h, 
CJieaOBaTeJIbHO, yBeAHHHT CTOHMOCTb He- 
4 )th, npnpoAHOro ra3a h Apyroft npoflyK- 
Hhh, Heo6xoAHMOH 3anajrHbiM Kopno- 
papHHM. flo Tex nop, noica o&beM npo- 
MbnujieHHoro npoH3BOflCTBa b Pocchh 
6yxer npoAonacaTb cHHacaTbca, 3anacbi 
pOCCHHCKOTO CbipbH, flOCiyHHbie AAH 3a- 
naaHbix KopnopanHH, 6yayT yBeAHHH- 
BaTbCH H CTOHMOCTb Ha Cbipbe oyfleT na- 
flaTb. Ceftnac Pocchh npoaaeT Ha 3anafl 
He(J)Tb, ajIIOMHHHH H flpjTytO npOflyKHHIO 
no ueHaM Hnace MnpoBbix. 

Haflo hcho ce6e npeAcraBHTb, hto 
aMepnKaHCKoe npaBHTejibCTBo He GyaeT 
noflBepraTb onacHocm npH6bun>HOCTb 
aMepHKaHCKHx KopnopaHHft, thk khk hx 
BJ iaaejibHbi h pyKOBOAHTeAH npeAcraB- 
jihiot KpynHbie cyMMbi neHer Ha noA- 
flepaocy BbiGopHoft KOMnaHHH tbkhx ho- 
AHTHHeCKHX fleHTeJieH, KaK Bhjui Kjihh- 
toh. HeM 6ojibme AeHer b AMepmce Tpa- 
THTCH Ha npeflBbl6opHyK> KHMnaHHK), TeM 
6ojibine BepoHTHocrb noGeAM toto hjih 
hhoto nojiHTHKa. flan toto htoGm AeHbrn 
CTeKaJiHCb b npejiBbifiopHbie (fioHAbi, no- 
jihthkh 6yjsyr nociynaTb thk, htoGm no- 
MOHb, a He HaBpeflHTb aMepHKaHCKOMy 
npe^npHHHMaTejibCTBy. PyKa pyxy Moer. 
CooTBeTCTBeHHo, aMepnKaHCKoe rrpaBH- 
TejibCTBO irpeflOCTaBHT Apyroft crrpaHe 
TOJIbKO TaKOH THH HOMOipH H B TaKOM 
pa3Mepe, hto OHa 6y«eT yBeAHHHBaTb, a 
He yMeHbmaTb tipnGbuibHocTb aMepn- 
KBHCKHX npefflrrpHHTHH. 

XpeH pe^bKH He cjiame 

<!>HHaHcoBaH noMOiHb 3ana^a o6mhho 
HM eeT flBe <|>opMbi: aoTaqHH h ccyflbi. 
flOTaHHH, B OTAHHHe ot ccyAM, He hoa- 
.ieacHT B03BpaTy. Ho Te h Apyrne cpeAC- 
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nponijibix, HacTOHmHX h GyAymux ccyA b 
TB epflon BaawTe, hccomhchho, npHBeaeT 

PoCCHHD K GaHKpOTCTBy, KaK 3TO CJiyHH- 

jiocb yace b 1980-x roAax co MHoreMH 
3aAOJiacaBuiHMH crpaHaMH JIathhckoh 
AMepHKH. 

06ihhh ao.tt Pocchh 3anaAy, BKJironaH 
aojith irpaBHTeJibCTBaM, weacAyna- 

pOAHblM areHTCTBaM H HaCTHbIM KOMMep- 
necKHM 6aHKaM, cocraBJiHeT hph6ah3h- 
TejibHO 80 MHJumapAOB AOJuiapoB. Kaac- 
hobbih 3aeM hah KaxcAwft nponycK 
BbniAaTbi npeAbmymero yBeAHHHBaeT 
pa3Mep BbnuiaHHBaeMOH cyMMbi. B 1992 
roAy Pocchh aoahchh Gbnia BepHyTb 3a- 
naAy 20 MHAAHapAOB AOAAapoB, a b 1993 
roAy — 30 MHAAHapAOB. IIocKOAbicy 
Pocchh He HMena BamoTbi, 6oAbmHHCTBO 
nnarexceft 3a 1992 h 1993 toabi 6buiH 
OTcponeHbi. IlAaTeaiH, ho He nponeHTbi! 

Hto ace Kacaerca BbnuiaT, He hoavhhb- 
idhx oTcpoHKH, Pocchh AOAacHa Bee eme 
co6npaTb AocraTonHoe KonnHecrBo Ba- 
AioTbi KaacAbm roA, htoGm 6bm> b cocto- 
hhhh onaaTHTb 3 th AOArH. B 1993 roAy 
OHH COCTaBHAH OKOAO 3 MHAAHapAOB AO- 
AnapoB. IIo npHHHHe HexBaTKH b Pocchh 
coBpeMeHHoro npoMbinineHHoro ceicro- 
pa, cnocofiHoro npoH3BOAHTb OoAbmoe 
KOAnnecTBo TOBapa, noAb3yiomerocH 
cirpocoM Ha mhpobom pbiHKe, rAaBHbiM 

HCTOHHHKOM BaAIOTbl AAH POCCHH HBAH- 
eTCH 3KcnopT npnpoAHbix pecypcoB. 

B HacTOHniee BpeMH OoAbuiaH nacTb 
3 toh BaAKjTbi yxoAHT KaK pa3 Ha OHAaTy 
AOAra, a He Ha MOAcpHH3aHHio npoH3- 

BOACTBeHHoro o6opyAOBaHHH. B 1993 
roAy, HanpHMep, y Pocchh hohbhach H3- 
AHHieK OT 3KCnOpTa B 7 MHAAHapAOB AO- 
AAapoB. Ho npn 3 tom eft npHmAOCb bu- 
HAaHHBaTb OKOAO 3 MHAAHapAOB AOAAH- 
pob b cneT AOAra 3a btot toa. C KaacAbiM 

AOATOBblM yBeAHneHHeM neTAH BOKpyT 
GyAymero Pocchh KaK npoMbmiAeHHoft 
AepacaBbi 3aTHrHBaeTCH, TaK KaK Bee 
6oAiinHe cyMMbi b TBepAoft BaAioTe 
yxoAHT Ha onAaTy B03pacTaiomHx npo- 
peHTOB no rocyAapcTBeHHOMy AOAry, 
BMeCTO Toro HToGbl 6bITb HHBeCTHpO- 
BaHHblMH B pOCCHftCKOe HpOH3BOACTBO. 

CAeAOBaTeAbHO, ao Tex nop, noxa Pocchh 
H aAceTCH Ha ccvabi 3anaAa, y Hee He no- 

HBHTCH AOCTaTOHHO CpeACTB AAH MOAep- 
HH3aHHH CBOeft npOMbmiAeHHOCTH AO 


Hwe 3aftMbi, cnpoBoiinpyioT rrpoAaHcy ao- 
porocToamHX npeAnpHHTHft no hhskhm 
HeHaM, CHHHCeHHe HHBeCTHHHH b npo- 
MbimAeHHOCTb, ycyryftAeHHe ynaAKa poc- 
CHftcKoro npoH3BOACTBa h KOHnypeHTOC- 
hocoGhocth, HcromteHHe npHpoAHbix pe- 
cypcoB, noBbiineHHe ypoBHH 6e3pa6o- 
THHbl H HHUjeTbl TpyAHIHHXCH h nocAy- 
HcaT npHHHHoft yrenKH GorarcTB H3 Poc¬ 
chh b AMepnicy. 

BepHyTb cboh 6oraTCTBa 

EAHHCTBeHHbIM CHOCOGOM BbDKHTb B 
KanecTBe coBpeMeHHoft npoMbimAeHHoft 
AepacaBbi aah Pocchh craHeT co3AaHHe 
co6cTBeHHoro icanHTana, He B03AaraH Ha- 
AeacA Ha meApoTbi 3anaAHbix npaBH- 
TeAbCTB HAH HHBeCTHHHH HaCTHbIX 3a- 
naAHbix KOMnaHHft. nepBbm mar b 3tom 
H anpaBAeHHH aoahcch 03HanaTb peaAb- 
Hbie AeftCTBHH HO B03BpameHHK) 25 — 50 
MHAAHapAOB AOAAapoB, HOMemeHHblX Ha 
3apy6eacHbie cneTa, ho Ha Rene npeA- 
CTaBAHJOIHHX CoGoft AOXOA OT pOCCHftCKO- 

ro aKcnopTa. 

OcHOBHOft AOXOA OT pOCCHftCKOTO 3KC- 
nopTa, ocraBmHftcH b CIIIA, 6ma noMe- 
meH b GaHKOBCKne cneTa h ceftcjjbi ahGo 
nepeAaH o6cAyacHB£iiomHM 4)HHaHCOBbiM 
KOMHHHHHM, 6pOKepCKHM H CTpaXOBbIM 
KOHTOpaM. 

KorAa HHOCTpaHen; pemaeT noMecTHTb 
AeHbrn b GaHK hah nepeAaTb 4)HHaHCO- 
BO ft KOMnaHHH, oh o6h38h npeAT>- 
HBHTb ABa yAOCTOBepeHHH AHHHOCTH, Ha- 
npHMep nacnopT h KaKoft-AH6o Apyroft 
AOKjrMeHT, npeacAe neM aMepHKaHcican 
KOMnaHHH npnMeT ero AeHbrn. 3aTeM 
KOMnaHHH yBeAOMAHeT (JiHHaHCOBoe yn- 
paBAeHHe CIIIA, hto TaKoft-TO HHocrpa- 
Hen OTKpbiA cneT hah hoaohcha AeHbrn b 
ceft4). TaK HTO BbIHBHTb AOBKaHeft BHOA- 
He B03M0ACH0. 

HeKOTopbie pwccHHCKne BKcnopTepM 
HcnoAb3yroT GoAee npoAyMaHHbift cnoco6 
yKpbiTHH AOAAapoB 3a rpaHHneft: ohh 
opraHH3y»T aMepHKaH cicne Kopno- 
paiiHH, oGbiHHO b mTaTe ^enaBep, nrpa- 
k»t poAb hx areHTOB h 3a OKcnoprapy- 
eMbie TOBapw noAynaioT AeHbrn, ko- 
Topbie aMepHKaHCKan KopnopaHHH kah- 
AeT b GaHK hah nepeAaeT oGcAyHCHBaio- 
IHHM cjDHHaHCOBMM KOMHaHHHM. KoMna- 
HHH TaKOrO pOAa CHHTaiOTCH KipHAHHeCKH 


pziunjHjx uv u 

HAH HOAyHHTb, HO AHmb HaCTHHHO. 

/leiHHoe areHTCTBO hah PHK Moryr 
npeAAaraTb nacrabiM KpeAHTopaM, KaK 
pyccKHM, TaK h HHOCTpaHHbiM, pacinH- 
pHTb BbiAany ccyA noicynaTeAHM poc- 
CHftCKHX TOBapOB, TapaHTHpyH, HTO B 
CAynae HeBbmAaTbi 3aftMa noKynaTeneM 
3 to CAeAaeT areHTCTBO. 

B to BpeMH icaK noicynaTeAio AaercH 
aah cbohx 3aftMOB onpeAeAeHHbift ne- 
pnoA BpeMeHH, AeHbrn, ccyxceHHbie nacT- 
HbEMH KpeAHTOpaMH, GyAyT HeMeAAeHHO 
3anAaneHbi HenocpeACTBeHHo poccnftc- 
khm BKcnopTepaM, MHHya noicynaTeAH, 
KOTOpblft npOCTO HOAyHHT TOBapbl HAH 
ycAyrn. Tskhm o6pa30M, h rrpoAaBHbi 
GyayT yBepeHbi b noAyneHHH AeHer 3a 
3KcnopTHpyeMbift TOBap. 

HTo6bi noMOHb poccnftcKHM 3KcnopTe- 
paM pacmnpHTb hx pbmoK cGbrra 3a py- 
GeiKOM, areHTCTBO HMeeT bosmohchoctb 
npeAocraBHTb TaKHce mnpoKHft BbiGop 
ycnyr, a hmchho: H3yneHHe pbmica aah 
B bIHBAeHHH CTpaH H perHOHOB, GAaTO- 
npnHTHbix aah cGbrra; HHcJiopManHH o 
npaBHAax h noeraHOBAeHHHX b 3to& 
c4»epe MecTHbix opranoB hah HHoerpaH- 
Hbix npaBHTeAbCTB; hohck AHcrpnGbio- 
TepoB aah poccnftcKHX npoAaBHOB; Aea- 
TeAbHOCTb no npOABHHCeHHIO TOBapOB; 
BbmycK HHtJiopMaHHOHHbix ahctkob; pe- 
KAaMa (b tom HHCAe no noHTe h TeneKcy), 
ToproBbie BbicTaBKH; npeAoeraBAeHHe 
MeHeAscepoB, KOTopbie bxoaht b npHMoft 
KOHTaKT c noKynaTeAeM h opraHH3jnoT 
npoAaxcy npoAyicpHH. 

AreHTCTBO Taicace b coctohhhh opraHH- 
30BaTb npeAnpHHHMaTeAbCKHe (Jjohabi 
aah oGecneneHHH (JiHHaHCHpoBaHHH 
epeAHHX, MaJIbIX H MHKpOnpeA- 
npHHTHft. IIoA MHiqiOnpeAnpHHTHHMH 
noApa3yMeBaeTCH Aioooft pocchhhhh, He- 
0(})HHHaAbH0 npoAaiomHft TOBapw h yc- 
Ayrn. MHKponpeAnpHHTHH ocoGo Hyxc- 

AaiOTCH B pyKOBOAHMOM rOCyAHpCTBOM 
npeAnpHHHMaTeAbCKOM cJxiHAe, H3-3a He- 
xceAaHHH KOMMepnecKHx GaHKOB AasaTb 
KM KpeAHTbl no npHHHHe BbICOKOft CTO- 
HMOCTH P33AHHH MSAbDC CCyA, BblCOKOTO 

npopeHTa pncica h HexBaTKH aohoahh- 
TeAbHoro oGecneneHHH. 

Poh /JeH XojiJiaHAep, 

aMepHKHHCKHH KjpHCT 


’’lOpHflBraecKaa ra3eTa”, .Na 25 — 26, 1994 
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MMIHJIEHHH 


Rom Agh XonnaHAep 


Kynn cebe 

HEMHQ2KKO 3ABOAOB 

B Pocchh, bo BpeMeHa npaBJieHnsi kom- 
MyHHCTHHeCKOH napTHH, pa 6 oTHHKH H 0 - 
MeHKJiaTypw, naxo/iacb Ha noaHOM rocy- 
flapcTBeHHOM o 6 ecneaeHHH, He nyacaaaHCb 
b 6 ojibmHx cyMMax fleHer, hto 6 w Hacaaac- 
flaTbCH HCH 3 HMO npHBHJierHpOBaHHbXX HIO- 
aeft. Tenepb 3 Ta HeoSxoAHMoerb hbho bo 3 - 
HHioia, h 6aaroaapa HbraeuiHen nojiHTHKe 
rocysapcTBa y hhx Ha caeTax CKannHBaiOTCH 
6 ojibiHHe cyMMbi py 6 neBbix h BaJiiOTHbix 
BKJiaflOB. KpynHbie pa 6 oTHHKH HOMeHicna- 
Typbi, BKJiioHHTejibHo no aBrycT 1991 roaa, 
npaBHjiH napTHeii, KOTopaa b cboio onepeab 
ynpaBiiHJia rocyaapcTBOM, BnaaeBiHHM Bce- 
MH pOCCHH CKHMH npeAIipHHTHHMH H npH- 

poaHbiMH pecypcaMH. C noMoipbio rocy- 
AapcTBeHHOH nporpaMMbi npHBaTH 3 anHH 
HHHOBHHKH BHOBb nOJiyHHHH B 03 M 0 HCH 0 CTb 

ynpaBJiHTb Pocciiefi. 

llojiHTHKa rocy/tapcTBa, b aynineM cay- 
nae HaHBHaa, Bbi 3 Bajia oahh H 3 HaH 6 o- 
aee MacniTa 6 Hbix h 6 bicrpbix cicaHKOB b 
hctophh pocTa OaaronojiyHHH cpean He- 
6 ojibmoH aacTH HaceaeHHH. Hmh, eerecT- 
BeHHO, HBJiaiOTca KpynHbie HOMeHicaaTyp- 
Hbie pa 6 oTHHKH H ” 6 ojIbLUHe uihuikh”, hh- 
ane Ha 3 biBaeMbie HyBopaniaMH. HoBoe 6 aa- 
ro co ctohhh e aaao hm bo 3 mohchoctb KynHTb 
hchto 6 ojiee neHiioe, Heacean ’’Mepceaecw- 
6 eHi(” hjih — oho noMoraeT hm 

KOHTpOJIHpOBaTb HHTepeebI 
pOCCHHCKHX npeflnpHHTHH H 

CioraTbie npapoanwe pecypcbi. 

JKeaaHne rocyaapcTBa 

yroffHTb MeacayHapoaHOMy Ba- 
juoxHOMy 4 > 0 Hay (MB<t>) b Ha- 
aeacae noJiyaenHH xoTb keikhx- 
to BamoTHbix cyMM npHBe.ao k 
TOM y, hto b 1992 rofly 6 buia 
ypeaaHa 3 apa 6 oTHaa naaTa, a 
raKHce coKpameHbi KpeaHTbi, 
hto npiiBeao k HOBOMy pocry pen B pOCCHHC- 
koh Monono.ibHOH 3 KOHOMHKe. B aonoaHe- 
HHe k 3 T 0 My oxcyTCTBHe peryjiapHoro 
KOHTpoJia h HecBoeBpeMeHHoe npoBeaeHHe 
3 aKOHOB B HCH 3 HB HaJIO B 03 M 03 KH 0 CTB TOCy- 
«apcTBeHHbiM SropoKpaTaM h BaaaeabnaM 
npeanpHHTHH Kpacrb rocyaapcTBeHHoe 
HMymeeTBo hh 6 o 3 aicynaTb ero no mhhh- 
MajibHO hh 3 khm ueHaM, a npo/iaBaTb yace no 
6 ojiee B 3 nyrbiM. B pe 3 yjibraTe 3 Toro poc- 

CHHCKHM rpajK/ianaM npHHIHOCb H 3 tHTb 
CBOH cfiepeJKeHHH, HTo 6 bI nOKpbITb 5 KH 3 HeH- 
Hbie pacxoflbi. riocjie aero rocyaapcTBO era- 
JIO HCH 0 JIb 30 BaTb BKJiaflbl MB< 1 > c pe.ibio 
3 aKynKH py 6 aeH pa 6 oTHHKOB HOMemuia- 
Typu H HyBOpHUieH, KOTOpiifM yuajiocb 


3HpoBaHHbie npe/inpuHTHH, nyBopHmii 
CTpeMHTCH HCnOJIb30BaTb CBOH HajKHTbie 
HeaecTHbiM TpyaoM aoxoaw — npoaaTb 
KOHTpOJIb Hafl 06aHKp0THBHIHMHCH (JlHp- 
M3MH 3a rpOIHH, OCTaBIHHeCH OT HX OCTa- 
tohhoh neHM, h 3aTeM peopraHH30BaTb HX 
TaKHM o6pa30M, HT06bI Te npiIHOCHJIH npH- 
6buib b oirpefleJieHHbix o6aacTHX. Peopra- 
HH3apHH noflpa3yM6BaeT yBOJibHeHne 
MHorHx pa6oHHx h flajibHeHHiyio CKvnKy 
aKUHH h ueHHbix 6yMar. 

KAMCAOMy CEJiy - 

no EAHKy 

BiopoKpaTbi, npeACTaBjisiomHe co6oii 
pa3HOBHAHOCTb HyBOpHHieH, HCn0JIb30BaJIH 
4>OHAbI MHHHCTepCTBa cJlHHaHCOB H IJeHT- 
pajibHoro 6aHKa c neawo co3AaHHa cero 
aacTHbix KOMMepaecKHx 6amcoB. BarncH 
npeanarajiH KpeAHTbi no hbho rpa6n- 
TeabCKOMy Kypcy aacTHbiM jnnjaM hjih Top- 
TOBblM npeAnpHHTHHM. FIpeAnpHHTHH, 3a- 
HHMaBHiHecH ToproBJieH, o6MeHHBajra py6- 
JIH Ha BajHOTy H 3aB03HJIH HMnOpTHbie TO- 
Bapbl, KOTOpbie KOHKypHpOBajIH C pOCCHHC- 
khmh. H3-3a MaHHnyjiapHH E[eHTpajibHoro 


6 aHKa, CBH 36 lHHbIX C H 3 MeHeHHeM icypca 
py 6 jia na Mockobckoh MeacoTpacaeBOH 6h- 
pace, HMnopTHpyeMbie sanajiHbie TOBapw 
ctoht CToabKO ace, CKOJibKo h poccHHCKHe, a 
HHoraa h MeHbine. IlepHOfliraecKH 6 iopoK- 
paTbi nepenaaaHBajiH I^eirrpajibHOMy 
6 aHKy, ho H 3 - 3 a rpa 6 HTejibCKoro Kypca, ko- 
TOpblH 6 aHK 3 aHMCTB 0 BajI y HeHTpajIbHOrO 
6 aHKa, 6 iopoKpaTbi naanura ropaaao MeHb- 
me, aeM noayaiuiH no 3 flHee, hto npHHecno 
hm HeoacHjiaHHo fiojibinyio npH 6 buib. 

B KOHne kohiiob nojiHTHKa rocyaapcTBa 
h HenTpaJibitoro 6 aHKa, a TaKHce HecBoeB- 
peMeHHoe BBeaeHHe 3 hkohob flaan bo3- 
MoacaocTb Hy BopH nr aM 3arpa6acraTb 
npHHajpieacaBmee pocchhckhm rpaawaHaM. 


pyKOBOACTBO h pa 6 oHHe irpeAnpHHTHH co- 
3,iaK)T TOBapHmeCTBO C OrpaHHHeHHOH OT- 
BeTCTBeHHOCTblO, B KOTOpOM AOAH pa60HHX 
cocraBaaeT 6 oaee 50 % (HanpHMep, 90 % hjih 
6 oabme), hto noApa 3 yMeBaeT KOHTpoab 
npHMepHO TaKoro ace nponeHTa roaocoB. 
PyKOBOACTBO HMeeT He 6 oabinyio aoaio b 
TOB apHineCTBe H, COOTBeTCTBeHHO, CTOabKO 
ace nponeHTOB roaocoB. 

Ha npaBax wpHAHHecKoro anna TOBa- 
pHinecTBO noicynaeT 6 oaee 50 % komiishhh 
y poccHHCKoro rocyaapcTBa, noaTOMy TOBa- 
pHipecTBO noaynaeT npaBo KOUTpoanpo- 
BaTb peineHHa npeanpHaTHa. Coraacno ao- 
roBopy TOBapHmeCTBO ofiasyerca naaTHTb 
rocyaapcTBy 3 aicynoHHyio neiiy b TeneHHe 
aeciiTH hjih 6 oaee aer, hto BKjnonaeT H 3 - 
AepacKH, a Tanace rapaHrapyeT, hto 6 yaeT 
coOaioaaTb bto coraainemie, eacero/CHO 
BwnaaHHBaa KpeaHT. HHTepec Kpe/nrropa 
HBaaeTca BTopoereneHHbiM aaa rocy- 
aapcTBa. Koraa rocyaapcTBO noaynaeT noa- 
HyK) CTOHMOCTb, AOaH KpeflHTOpa BHOBb ne- 
pexoflHT TosapHmecTBy. 

B cjiynae, ecaH TonapHipecTBO noicynaeT 
100 % aicnHH npeanpHHTHH nan nacTb, co- 
CTaBJiaiomyK) Soaee 50 %, oho Moacer Ha- 
naTb npoaaBaTb aicnHH nacTHbiM HHBecro- 


paM aaa noBbimeHHH 34>4>eKTHBHOCTH 
npeairpHHTHH, ho npH ycaoBHH, hto ripea- 
npHHTne ocraBJiHeT 3a co6oh npaBO kohtp- 
oanpoBaTb npHHHMaeMbie peineHHa. Oirpe- 
aeaeHHoe KoaHHecrBo aKUHH, He npoaan- 
HblX TOBapHmeCTBOM, MOTyT 6bITb npoflaHH 
CHMHM rOCyaapCTBOM HaCTHbIM HHBeCTOpaM 
3a HaaHHHbie nan Baynepbi. 

ToBapHipecTBO, no/tpaByweBaiomee co- 
TpyAHHHeCTBO paSoHHX H pyKOBOACTBa, MO- 
acer 3HKOHHO H36eacaTb nepnoAHHecKHx 
BbmaaT rocyaapcTBy, BepHyB aoar upea- 
npHHTHio cnycTH onpeaeaeHHbiH nepnoa 
BpeMeHH. Tax KaK y npeanpHSTHH HMeeTCH 
onpeaeaeumaH BaacTb B c^jepe iiphhhthh 
pemeHHH, caMO TOBapHiqecrBO pemaer, Ka- 


ch B03MoacHOCTb iioabiCKaTb pa6oTy yBO- 
JieHHHM pa6oHHM. MoaCHO flobaBHTb, HTO 
rocyaapcTBO Enpase aonaanHBaTb TeM 
pa6oHHM, KOTOpbie BbicrynaioT c KaeaMH 
0 M0AepHH3anHH AaHHOH HHcJipaCTpyK- 
Typbi. 

Cnoco6 3aKymcH aicnHH, onHcaHiibm 
Bbirne, noMor 6bi npeflOTBpaTHTb 3axBaT 
BaaCTH H 30H BJIHHHHH KpyHHblMH HOMeHK- 
aaTypHblMH HHHOBHHKaMH H B TO HCe BpeMH 
Haneana 6bi pa6oHHx toh BaacTbio, ko- 
Topyio hm Bcerna o6emaaH. 

HHOCTPAHHEIE 

KyfibllHKH 

rocyaapcTBeiniaa nporpaMMa npHBaTH- 
3annH npenycMaTpHBaer nepeBoa rocy- 
AapcTBeHHbix MOHonoaHH, ynpaBHHeMbix 
HyBopHinaMH, b nacTHbie MOHonoaHH, yn- 
paBaaeMbie tcmh ace chmeimh HyBopnmaMH. 
BoablHOH pa3HHnbI B 3T0M HCT. OaHaKO 
HeKOTopbiMH rocyaapcTBen h mmh mohoho- 
jihhmh ynpaBaaioT anpeirropa h hx 3aMec- 
THTean, cnoco6Hbie pafxrraTb icaK Hacro- 
snnHe 6H3HecMeHbi, a He ”6H3KpaTbi” (to 
ecTb OiopoKpaTbi, HBJDnomHeca 6H3HecMe- 
h3mh ToabKO Ha caoBax). MHorne H3 hhx, 
KaK irpaBHHO, aHHieHW HHHHHaTHBHOCTH, 
cnoco6HOCTH npHHHMaTb pemeHHH, boo- 
aymeBaHTb paooHHX, naannpoBaTb 3apaHee 
h peman. B03HHKaiomHe irpoOaeMbi. Ohh 
3aHHTepecoBaHbi npeacae Bce- 
ro b tom, hto6h o6oraTHTbca 
caMHM, paerpaTHB 4)0 HabI 
npeanpHHTHH h ero HMymeer- 
BO, KOTOpOe OHH MOTJIH 6w HC- 
noab30BaTb aan cbohx nacT- 
HblX KOMnaHHH. 

HyBopHinn Hcnoab3yiOT ro- 
cyaapcTBeHHwe 4>° H aw aaa 
3aKynKH H HMnopTHpOBaHHH 
3anaaHbix TOBapoB ranpoKoro 
H0Tpe6aeHHH h npoaaacn hx Ha TeppHTopHH 
Pocchh, b to BpeMH icaK 6oabuiaa nacTb 
4>OHaoB yace HaxoaHTCH 3a rpaHHneft h 
aaoaceHa b HHOcrpaHHbie 6aHKH. 

IlpoaoaaceHHe btoto nponecca, aaace npH 
coaeHCTBHH Tax Ha3biBaeMOH ’’pwhohhoh 
3KOHOMHKH”, HpHBeaeT K TOMy, HTO B KOH- 
enHOM more MHorne H3 npeanpHHTHH 06 - 
amcpoTHTCH, hto BW30BeT eme 6 oai,tnyio 
6e3pa6oTHny, ho BMeere c bthm h o 6 ora- 
menne pyKOBoaHTeaeii npeanpHHTHH. 

IIojiHaH HeKOMnereHTHOCTb 6 occob, yn- 
paBaniomHx 4>HpMaMH, h hx crpacTb k Ha- 
acHBe npHBean k TOMy, hto poccHHCKaa 

3KOHOMHKB OESBajiaCB B 3aCTOHHOM UOJIO- 
aceHHH npH BMCOKOM ypOBHe HH4>aanHH. 






npe^tnpHHTHH KpacTB rocyAapcTBeHHoe 
HMyiqecTBO jih6o 3aKynaTB ero no mhhh- 
MajibHO HH3KHM neiiaM, a npoflaBaTB yxce no 
6ojiee B3/iyTWM. B pesynbTaTe 3Toro poc- 

CHHCKHM rpaamaHaM npHIHAOCb H.TbHTb 

cboh c6epeaceHHH, htoSm noKpbrrb KH3HeH- 
Hbie pacxoflbi. Ilocjxe aero rocyaapcTBO cra- 
jio HcnoJib30BaTb MB<E> c nejibio 

3aicynKH py6jieii pa6oTHHKOB HOMeHioia- 
Typbi h HyBopHmen, KOTopbiM ynanocb 
BbmcaTb hx H3 pocchhckhx rpaxcnaH. Bee 

3TO npHBejIO K TOMy, HTO pOCCHHCKHH HajlO- 
ronjiaTenbiUHK rroTepax npaKTaraecKH Bee 
cboh c6epe»;eHiiH h Bjie3 b eipe 6ojibiiiHe 
Aoath Bana^y, b to BpeMH icaic Te caMbie 
HyBopHmH paabeaacaiOT no ropofly b ihh- 
KapHblX aBT0M06HJ!HX C njiaTHHOBbXMH 
6jIOHflHHKaMH, KyiUieHHblMH Ha BaJHOTy, 
KOTopyio ohh nojiyHHjiH 3a py6aH. EcTecr- 
BeHHO, 6ojibmaa nacTb BaaioTbi, KOTopoii 
BJia^eiOT HyBopHniH, BAOxceHa Ha 3anaj(e, 
hto npHHocHT orpoMHyio noxbay 3ana^y, a 

OTHIOAb He POCCHHCKOH BKOHOMHKe. Oc- 
TajibHaa ace nacTb Harpa6jieHHoro yxce 
CKynjieHa, h b AaxbHeHmeM 6ynyr CKynaTb- 
ch Tataice cpe/jcTBa rrpoHSBOxcTBa h npn- 
poflHbie pecypcw. 

CuaHajia pyKOBOflHTejiH npexnpHHTHH 
npoxaxH rocyaapcTBeHHoe HMymecTBo 
cbohm napTHepaM no cyficHxnpoBaHHMM 
HeHaM, KOTopwe, b cboio onepexb, npoxa- 
BajiH npoflyKpHio no eme 6ojiee bwcokhm 
nenaM, a 3aTe\i paaxexHAH npHfiwxb Mexcxy 
TeMH ace pyKOBOXHrexHMH npeAnpHHTHH. 
HTaK, Kpyr 3aMKHyxcH, npHHeca hm orpoM- 
Hbie 6apbmiH. 

9 th ace HyBopmiiH noxyHHAH HeMajiyio 
npH6buib, HMea Aexo c 3aoKeaHCKHMH 3a- 
na#HbiMH HMnopTepaMH, KOTopbie 3 hhh- 
MaiOTCfl c6biT0M npnpoflHbDc pecypcoB H3 
Pocchh, a 3aTeM fleHbrn BKxaAbiBaioTCH b 
HH ocTpaHHbie 6aHKH. H3-3a MOHonoHbHoro 
xapairrepa pocchhckoh bkohomhkh hhcao 
K ypHpyiomHX npe/xnpHHTHH coKparHxocb, a 
HeSojibmaa nacTb HyBopHineii, TecHO cbh- 
aaHHbix flpyr c flpyroM b caMbix pa3AHHHbix 
OTpacjiax, nocTaBJiaeT TOBapw cbohm napT¬ 
HepaM, HbH nocTaBKH nepe3 rocyflapcTBeH- 
Hbie KaHaJIbt pe3KO COKpaTHAHCb; T3KHM 
o6pa30M, y pocchhckhx rpaaman He ocra- 
aocb Bbi6opa, KpoMe KaK noKynaTb TOBapbi 
y HyBopHmeH. 

KpoMe toto, pyKOBOAHTexH npeAnpHH¬ 
THH h AHpeKTopa (jmpM npHCBaHBajiH ce6e 
nacTb aoxoaob ot npoflaacn TOBapoB, hto 
B bi3Bajio njiaieacubiH KpH3HC Ha Teppn- 
TopHH Pocchh. B cxynae, ecjiH npe/mpH- 
HTHe He B COCTOHHHH 3anjiaTHTb AOJITH, py- 
koboactbo jmmeHO B03MoacHOCTH pacnxa- 
THTbCH CO CBOHMH pafiOHHMH, HTO BbI3bIBaeT 
atJxjjeiCT aomhho, h KOMnaHHH OAna 3a Apy- 
TOH CT3H0BHTCH 6aHKpOTaMH. 

TaKHM o6pa30M, orpa6HB KaK rocy- 
AapcTBeHHbie, TaK h Baynepo-npHBaTH- 


oaHKy, ho H 3 - 3 a rpabHTejibCKoro Kypca, ko¬ 
to pbiii fiaHK 3 aHMCTBOBan y IJeHTpa/ibHoro 
6 aHKa, 6 iopoKpaTbi njiaTHjin ropa 3 AO MeHb- 
me, neM noxynHAH no 3 AHee, hto npHHecxo 
hm HeoacHAaHHo 6 ojibinyio npH 6 buib. 

B KOHije kohijob nojiHTHKa rocyAapcTBa 
h HenTpajibnoro 6aHKa, a Taicxce HecBoeB- 
peMeHHoe Biubienne 3aKOHOB aajin bo 3- 
MoacHocrb HyBopHmaM 3arpa6aeraTb 
npHHaAAeacaBmee pocchhckhm rpaacAaHaM. 
Tenepb b Pocchh Hemco BbmexHiOTCH Ana 
KJiacca: KJiacc pa36oraTeBmHX HyBopHmeH 
h KJiacc o6eAHeBiuHX rpaacAaH. 

BjIHHHHe H BAaCTb nOMOTaiOT HyBO- 
pnmaM He tojibko KOHTpoJiHpoBaTb py6ae- 
Bbie H BajIIOTHbie BKAaAbI, HO H 3aBJiaAeTb 
cpeACTBaMH irpoH3BOACTBa. HTaK, Ha bto- 
POH CTaAHH npHBaTH3aiIHH HyBOpHHIH 
KOHTpOJIHpyiOT TO, HTO eme OCTajIOCb OT 
POCCHHCKHX CpeACTB npOH3BOACTBa, H CKOpO 

npnpoAHbie pecypcw OKOHnaTejibno hc- 

CHKHyT, THK KaK TOAbKO HyBOpHHIH, BJIHH- 
TeAbHbie 6iopoKpaTbi, BjiaAeabiibi npeA- 
npHHTHH H 3HeprHHHhie MOAOAbie Aejlbllbl 
c XOpOIHHMH CBH3HMH HMeiOT AOCTaTOHHO 
AeHer aah toto, hto 6 m CKynHTb to, hto eme 
ocTanocb ot Pocchh. 


AEHbrH K AEHbrAM 

C noMomwo nporpaMMbi npHBaTH3anHH 
icpynHbie HOMeHKJiaTypHwe hhhobhhkh h 
6ojibinHe ihhuikh — 3Ta HOBOHcneneHHaH 
6ypacya.3Hn — ofioKpajiH MHorne H3 poc¬ 
chhckhx npeAnpHHTHH, TeM caMbiM o6ora- 
thb caMHX ce6a. 9th KamrraAHCTbi CKopo 
CMoryT KOHTpojrapoBaTb irpaKTHHecKH Bee 
cpeACTBa npoH3BOACTBa h npnpoAHbie pe- 
cypcw. TaKOH KOHTpoab, eerecTBeHHO, ne- 
pepacTeT b HeorpaHHHeHHOe bkohomh- 
necKoe, noAHTHHecKoe h counaAbHoe bah- 
HHHe, KOTOpOe epOAHH BAaCTH, C03AaHH0H 
HOMeHKAaT3ipOH h ApyrHMH pa6oTHHicaMH 
annapaTa ao aBiycTOBCKoro nyrna. 

BOAee AeHCTBeHHOH (JlOpMOH IipHBaTH- 
3auHH Moraa 6bi craTb 3aKynKa HaxoAfl- 
mnxcH b o6pameHHH aKpHH KopnopapHH ee 
PyKOBOACTBOM H pa6oHHMH. 9tO A^AO 6bl 
B03Mo?KHocTb nepeAaTb cpeACTBa npoH3- 
BOACTBa b pyraa Tex, kto pa6oTaA Ha rocy- 
AapcTBeHHbix npeAnpHSTHHx, npeAOCTaB- 
ahh B03M0XCH0CTb npocTbiM rpaacAaHaM Ky- 
nHTb aKHHH H o6AHrapHH Ha npOH3BOACTBe 
no hx HceAaHHK), ynejiHHHBaa HeofixoAHMbiii 
KaHHTaA HOBOnpHBaTH3HpOBaHHbIX npeA¬ 
npHHTHH, h — hto, HaBepHoe, BaxcHee Bce- 
ro, — TeM caMbiM HCKAIOHaAaCb 6bl B03M0HC- 
HOCTb AAH pa6oTHHK0B HOMeHKAaxypbi 
BAaCTBOBaTb Ha npeAnpHHTHHX H BHOCAeA- 
CTBHH npeBpamaTbCH B POCCHHCKHX KanH- 
TaAHCTOB. 

Cnoco6 3aicynKH aKpHH ee pyKOBOACTBOM 
h pa6oHHMH 3aKAK)HaeTCH b CAeAyiomeM: 


caMHM rocyAapcTBOM HacrHUM HHBecropaM 
3 a HaAHHHbie hah BaynepM. 

ToBapamecTBo, noApa 3 jcMeBaiomee co- 

TpyAHHHeCTBO pa 6 oHHX H pyKOBOACTBa, MO- 
XCeT 33 KOHHO H 36 eXCaTb nepHOAHHeCKHX 
BbmAaT rocyAapCTBy, BepHyB aoat npeA- 
npHHTHio cnycTH onpeAeAeHHbm nepnox 
Bpe.MeHH. TaK KaK y npeAnpHHTHH HMeeTCH 

onpeAeAeHHaa BAacTb b cc|)epe uphhhthh 
pemeHHH, caMo TOBapHmecTBO pemaeT, Ka- 
khm o6pa30M 6 yAer BbniAaHHBaTbCH aoat 
rocyAapCTBy. ToBapameerBo o6a3ano H3- 
BeCTHTb HHBeCTOpOB O npHHHTOM pemeHHH, 
TaK KaK 3TO, BepOHTHO, nOBAHHeT Ha neHy 
aKAHH, KynAeHHbIX HMH. TaKHM o6pa30M, 
B03Bpamaa aoat rocyAapCTBy, TOBapamecr- 
bo 6 oAee He HMeeT aoatob no OTHOineHHio 
k HeMy. 06fl3aTeAbCTBa TOBapnmecTBa cra- 
HOBHTCH 06H3aTeAbCTBaMH npeAnpHHTHH. 
KpoMe toto, TOBapHmecTBO noAynaeT 06 - 
paTHO AOAK) KpeAHTOpa, KaK TOAbKO Bbl- 
nAaraT aoat, T.e. HAeHbi TOBapnmecTBa 
CMoryT BAaAeTb aicqHHMH npeAnpHHTHH. 

KAK yCTOHTb 
HAHOrAX 

IlpeAnpHHTHe nAaTHT rocyAapCTBy Ha 
npoTHxceHHH onpeAeAeHHoro nepnoAa epe- 
MeHH, a b TeneHHe nepBbix HecKOAbKHx AeT 
eMy AaeTCH B03MOHCHOCTb A0Ka3aTb CBOK) 
KpeAHTocnoco 6 HOCTb. BbmAaTbi rocy¬ 
AapCTBy CKAaAbIBaiOTCH B OCHOBHOM H3 AO- 
xoaob, Koropbie noAyHaeT AaHHoe npeAnpa- 
HTHe. Ecah see aoxoam npeAnpHHTHH ne- 
AOCTaTOHHbl AAH TOTO, HTO6bI TOCyAapCTBO 
noAynHAO cboio aoak), to ah 6 o rocyAapcTBO 
h npeAnpHHTne Moryr ah 6 o nepeo4>opMHTb 
ero AOAroBbie BbmAaTH, ah 6 o rocyAapcTBO 
MOHteT odbHBHTb AaHHoe irpeAnpHHTHe 
6 aHKpOTOM, AHKBHAHpOBaTb eTO HMymeCT- 
bo h npoAaTb Ha pbimce. Ecah npeAnpHHTHe 
He noJiynaeT HHKaKOH npH 6 buiH, oho aB- 
TOMaTimecKH BbixoAHT H3 6H3Heca, TaK Kaic 
He B COCTOHHHH paCHAaTHTbCH C pafjOHHMH. 
Ero napTHepbi Moiyr o 6 paTHTbCH k KOHicy- 
pnpyiomHM 4>HpMaM, hto 6 w noAAepacaTb 
6n3Hec Ha naaBy. B stom cjiynae rocy- 
AapCTBo MoxceT noAynHTb nacTb HMymecTBa 
3Toro npeAnpHHTHH h npoAaTb ero 3a on- 
peAeAeHHyro neHy. 

IlpeAnpHHTHe, HMeiomee hoctohhhmh 
Aoxoa, 6 yAeT hahthtb HaAHHHbiMH rocy¬ 
AapCTBy. rocyAapcTBO, b cboio onepeAb, Mo¬ 
wer HCn0Ab30BaTb 3TH (JjOHAbl Ha (|)HHaH- 
cnpoBaHHe rocyAapcTBeHHBix nporpaMM no 
nepenoAroroBKe pa6oniix, norepHBmiix 
pa6oTy BcxeacTBHe toto, hto npeAnpHHTHH, 
Ha KOTopbix ohh pa6oTaAH, noTepneAH 
Kpax. TocyAapcTBO raiOKe mtokct ncnoAb- 
30B3Tb HaCTb 3THX cJ)OHAOB Ha OIUiaTy HH- 
4>paCTpy KTypH bIX MOAepHH3HpOBaHHbIX 
HpoeKTOB, C nOMOmblO KOTOpbIX nOHBHT- 


3KOHOMHKH ” , HpHBeAeT K TOMy, HTO B KOH- 
ennoM HTore MHorHe H3 npeAnpHHTHH 06 - 
aHicpoTHTCH, hto BbisoBeT eme SoAbUiyiO 
6e3pa6oTHny, ho BMecre c sthm h o 6 ora- 
menne pyKOBOAHTeAeH npeAnpHHTHH. 

IIoAHaH HeKOMneTeHTHoerb 6 occob, yn- 

paBAHIOmHX (JjHpMaMH, H HX CTpaCTb K Ha- 
JHHBe npHBeJIH K TOMy, HTO pOCCHHCKaH 
3K0H0MHKH OKa3anaCb B 3aCTOHHOM HOAO- 
JKeHHH irpH BbICOKOM ypOBHe HHcjjAHHHH. 
Hh y rocyAapcTBa, hh y npeAnpHHTHH ywe 
He ocraAOCb AocraTOHHO AeHer, hto 6 i>i pac- 
HAaTHTbCH c pa6oHHMH. HaHHHaH c Aera 
1993 roAa npoH3BOACTBO ynaAO ao 25%, 

CIipOC pe3KO yMeHblHHACH. KpeAHTM H HO- 
Bbie HaneHaTaHHMe pyfiAH He cnoco6crBy- 
IOT CHHHCeHHK) HHCJjAHUHH. CaMH HCe MOHO- 
hoahh cnoco6cTByiOT pocry hhc^ahahh 
T eM, hto noBbnnaiOT neHbi, CTapaacb Bbi- 
MaHHTb nocAeAHHe py6jiH pocchhckhx 
rpaxmaH. 

HbiHenraee cocTOHHHe 3acroHHOH 
3K0H0MHKH HpH TaKOM ypOBHe HH^AHHHH 
AeAaeT npaKTHHecicH HeB03M0WHbiM 
yAOBAeTBopeHHe noTpe6HOCTeH HaceAeHHH 
CTpaHbi. 

TPOIIA JIATHHCKOH 
AMEPHKH 

EAHHCTBeHHbIM aAbTepHaTHBHbIM ny- 
TeM, Ha MOH B3TAHA, HBAHeTCH AaAbHeHmee 
coTpyAHHHecTBO c 3anaAHbiMH crpaHaMH, 
HCH0Ab3OBaHHe 33HM0B C neAblO 3aKynKH 
HeofixOAHMbIX HMnOpTHbEX TOBapOB H 33TeM 

npoAaxcn npHpoAHbrx pecypcoB aah nora- 
meHHH AOAra. CAOWHBmaHCH b Pocchh 
CHT yanHH BnoAHe yAOBAeTBopneT 3anaA- 
Hbix napTHepoB, nocKOAbicy ohh nojiyHHAH 
eme OAHy B03MOXCHOcn> 3aKymcH AemeBbix 
cbipteBbix pecypcoB b o6MeH Ha npoH3BO- 
AHMbie hx npeAnpHHTHHMH TOBapw. Pocchh 
HA eT no TOMy xce nyrn, hto h JlaTHHCKan 
AMepnica, A4>pHKa h HeKOTopwe CTpaHbi 
A3HH. 

Pocchh MoxceT npeAnpHHHTb nonbrrKy h 
B bTHTH H3 C03AaBmerOCH nOAOXCeHHH, pa3- 
AeAHB MOHonojiHH Ha HecKOAbKO nacreH 
TaKHM o6pa30M, HTofibI KaXCAHH H3 HHX 
(JjyHKUHOHHpOBaAa CaMOCTOHTeAbHO H 
KOHneHTpnpoBaAacb Ha BbmycKe orrpeAe- 
AeHHoro BHAa TOBapOB. 

PoccHHCKan rocyAapcTBeHHan hah npn- 
BaTH3HpOBaHHaH MOHOHOAHH COCTOHT H3 
pa3AHHHbIX OTpaCAeH, TO eCTb irpOHCXOAHT 
ynpaBAeHHe npoABnxteHHeM TOBapa ot CTa¬ 
AHH npoH3BOACTBa ao CTaAHH ero peaxH3a- 
Hhh HenocpeACTBeHHOMy noTpeoHTejiio. 
BTopocreneHHbie TOBapu h yexyrH noApa- 
3yMeBaiOT: cTpoirreAbCTBO h o6opyAOBaHHe 


(IIpoAOAXceHHe Ha CTp. 12 ) 


’’lOpH^HHecKaa ra3eTa”, JVe 35, 1994 





(OKOHnasHe. Hanajio Ha CTp. 3 ) 

o6epmnHOH AaaeH flaaaec, CHucicaB- 
ihhh ce6e H3BecraocTb b Hanaae ”xo- 
JIOflHOH BOHHM”, 6bUI Bbl^BHHCeHIieM 
3aBapaa Xay3a — ’’Kpeeraoro oTpa” 
CH^a. HPy Hcnojib3yeT naeHOB CPfJTn 
ana xxpHKpbiTHH cbohx TaHHbix onepa- 

PHH H aejIHTGH C HHMH CHMOH ”uyBC- 
TBHTejIbHOH” HH<J)OpMapHeH. 

HMeHHO B EUIOTHO 3aKpbITbIX OT HO- 

CTopoHHero rjiaaa KOMHaTax aoMa Fa- 
poabaa IIpaTTa 3apoaHaacb naea o tom, 
hto moxcho oaepacaTb o6eay b aaepnoH 
BOHHe. B 1957 roay H3aaTeabCTBO 
CMJl,a onySjiHKOBajio KHury itomth hh- 
KOMy He H3BecTHoro Tor.ua Fenpn Khc- 
CHH/rHcepa ’’flaepHoe opyacne h hho- 
crpaimaH noJiHTHKa”. "OrpaHHHeHHaa 
aaepHaa BOHHa MoaceT npHHecTH HaM 
onpeaeaeHHyio Bbiroay,— nncaa mo- 
aoaoii Bbixo^ep H3 TepMaHHH, cHHTa- 
romHHca h no chio nopy aMepuKaHC- 
khmh ’’icpaiiHe npaBbiMH” areHTOM 
KrB. — Ham jiyaumu npoMbmiaeHHbiH 
noTeHpuaji, Hama pa3BHTaa TexHO- 
aoraa h rndaocTb Hamnx coiiHaabHbix 

HHCTHTyTOB — HX CHOCo6HOCTb BJIHHTb 
Ha o6mecrBeHHoe MHeHHe naioT HaM 
npeHMymecTBO Ha# hpothbhhkom”. 

CtOHT 3aMeTHTb, HTO ”HeMei{KHH 
npocjjeccop” eiye b yHHBepcHTOTCKHe 
roaw nonaa non KpbiJibmiKO Heaboma 
PoKcJjeaaepa, OKa3biBaBmero eMy (J)H- 
HaHCOBjno noaaepjKKy. ByaynH coBeT- 
HHKOM no HapHOHajIbHOH 6e30naCH0CTH 
b npaBHTe.TbCTBe HnacoHa, Khcchh- 
aacep nepeaaBaa PoK<f>eaaepy BaacHbie 
aoKyMeHTbi, ’’cTameHHbie hm H3 Beaoro 
aoMa” (JI. B a h k h h. 3aroBopbi, rati- 
hm h npecTynaeHHH. naparoH-npecc, 
1992). 

Hhkcoh h PoK(J)eaaep 6biaH Bceraa 
HenpHMnpHMbiMH BparaMH. Kaa ace 
’’xHTpbiii /)hk” aonycraa iipohhkho- 
BeHne KnccHHaacepa b cBoe hhthmhoo 
OK pyaceHHe? Kto OKasaa Ha Hero aaB- 
aenne h npoTamna naBepx aBHoro 
’’areHTa PoKtJjennepa”? IIoueMy Hhk¬ 
coh npHcaymHBaaca k coBeTaM Khc- 
CHHaacepa h npoBoana noaHTHKy b ayxe 


BaneHTMH npyCCAKOB 

rPynnA 03A60MEHHblX TPA>KflAH 


CHJJa h TpexcropoHHeH komhcchh, Ha- 
npaBaeHHyro Ha co 3 aamie eaHHoro mh- 
poBoro coo 6 mecTBa? noneMy oh, no 6 e- 
Hhbihhh Ha Bbifiopax 6 aaroaapa noa- 
aepacKe Tex, koto hphhhto Ha 3 biBaTb 
aMepHKancKHMH naTpHOTaMH, upeaaa 
hx, 0 TKa 3 aBmncb npHcaymHBaTbca k hx 
MH eHHio? OTBeTM Ha 3 th BorrpocM eme 
npeaCTOHT H 3 HTH. 

’’CeMba PoK(J)eaaepoB — canaa mo- 
rymecTBeHHaa b CoeaHneHiibix IIlTa- 
Tax, — nameT aMepHKaHCKHH copnoaor 
X. Ckhhp, Ha6aioaaBmHH 3a Tpexcro- 
poHHeii KOMHccHeil. — BaacTb Pok- 
4>eaaepoB 3aicaK>HaeTCH b tom, hto b hx 
pyicax HaxoaaTca caMbie BaatHbie Kop- 
nopanHH, (JjHHancoBbie yapeacaeHHa, 
(J)OHabl, H OHH KOHTpOHHpyiOT aeH- 
TeabHOCTb Tex, kto 3aHHMaeT khio- 
aeBbie nocrbi”. 

B 70-e roabi, Koraa HeabcOH Pok- 
4 >eaaep craa BHne-npe 3 HaeHTOM, co- 
6 cTBeHH 0 CTb ero ceMbH BKaroaaaa Ta- 
KHe rnraHTCKHe KOMnaHHH, KaK 3 kcoh, 
Mo 6 Ha, ’’CTaHaapT ofia”, aBnaKOMna- 
hhh ’’HcTepH aiipjiaiinc”, 6 aHK ’’Heim 
MaHxaTTen” h CTpaxoBaa — ’’MeTpono- 
aHTeH a an (J) HHinypaHo”. Homhmo toto, 
eMy npHHaaaeacaaH HecKoabKO Kpyn- 
HenmHx 6 aaroTBopHTeabHbrx cJjoiiaoB, 
Hcnoab 3 yeMbrx IJPy a aa noaaepacKH 
’’aeMOKpaTHHeCKHX HaHHHaHHH B 
crpaHax TOTaaHTapHoro peacHMa”. ny6- 
aHKapHH ”C 0 BeTCKHX aHCCHaeHTOB” H 
”pa 6 oTa c HOBonpH 6 biBniHMH” Taratce 
4 >HHaHCHpoBaaHCb c|)OHaoM PoKtfjea- 
aepa. 

HenMOBepHo 6 oabmaa BaacTb, co- 
cpeaoToaeHHaa b oaHHx pyKax, He mo- 
aceT He BHymaTb onaceHHH y Bcex, kto 


CTpeMHTCH k noaaHHHOH aeMOKpaTHH H 
copHaabHOH cnpaBeaaHBOCTH. BbiCTy- 
naa nepea ceHaTCKHM KOMHTeTOM, Pok- 
4>eaaep narraaca paaBeaTb TpeBory 
Tpe3B0 MbicaauiHx aMepHKaHpeB. ”y 
Hac HMeiOTca HHBecTHHHH, ho y Hac HeT 
KOHTpoaa... H Haaeroca, hto mhc)d o 
KOHT poae Moen ceMbH Haa bkohomhkoh 
3toh cTpaHbi 6yaeT TmaTeabHO paccae- 
aoBaH h HCHe3HeT naBceraa...” 

OaHaKo ”mh 4 »” o PoK^eaaepax hch- 
Byn h, noacaayn, craHOBHTca 6oaee yc- 
tohhhbbim. Koraa HeabcOHa PoK^jea- 
aepa Ha3HaHHan Bime-npe3HaeHT0M, to 
aaace caMbie CKenTHHecKH HacrpoeHHbie 
aMepHKaHHbi noayMaan o tom, hto b 
pa3T0B0paX O KOHCnHpaHHH, CSH3aHH0H 
c 3 thm ceMencTBOM, ecTb onpeaeaeHHaa 
aoaa HCTHHBI. 

TairHbie omcyabTHbie o 6 mecTBa Bce- 
raa 0 Ka 3 MBaaH KoaoccaabHoe BanaHHe 
Ha noaHTHKy, CTpeMHancb noanHHHTb 
ee cbohm peaaM. He aBaaeTca an Tpex- 
cTopoHHaa komhcchh — poK(J)eaaepoBC- 
Kaa ’’rpjmna 03 a 6 oHeHHbix rpaacaaH” — 
HacaeaHHneH Tex o 6 mecTB, ocHOBan- 
Hbix cothh, TbicaHH aeT Ha 3 aa? He co- 
saana an OHa no hx o 6 pa 3 y h noao 6 Hio? 
AMepHKaHeq nHTep MaKaabnann, aB- 
TOp ’’OKKyabTHOH TeXHOaOTHH BaacTH”, 
nmuer: ’’Haura npeaan b hx 6 opb 6 e 
npoTHB crraporo nopaaKa Kopoaen h 
KHH 3 eH aOHHCHbl 6 bUIH (JlHHaHCHpOBaTb 
TaHHbie o 6 mecTaa — HaaioMHHaTOB, 
MaCOHOB, PepMaHCKHH COM 3 H T. H. H 3 

CBoero co 6 cTBeHHoro KapMaHa... Ha- 
CKoabKO 3 to aeiHe aaa Hac, yHacaeao- 
BaBHiHX pasBHTyro cHCTeMy rocy- 
aapcTBeHHoro KamiTaaH 3 Ma! npH 3 bi- 
Baa K 3 a 6 oTe o Hyacaax ’’HaiiHOHaabHOH 


6e3onacHOCTH”, mm noaynaeM bo3mohc- 
HOCTb (JjHHaHCHpOBaTb H C03aaBaTb 
TaHHbie o6mecTBa b caMOM uinpoKOM 
MacmTa6e”. 

no MHeHHIO aMepHKHHCKHX KOH- 
cnnpoaoroB BaHKHna h AabnaiiHa, 
HPy H TpeXCTOpOHHHH KOMHCCHH HO 
CBoeMy apxeTHny — Tamue ofimecrBa. 
TaKoro poaa oo-beaHHenna cymecTBo- 
Baan c apeBHerimHX BpeMeH, cymecTBy- 
K)T ohh h noHbme. B pa3Hbie anoxn 
noao6Hbie rpynnbi TaK nan HHane Ban¬ 
ana Ha acH3Hb o6mecTBa. B onpeae- 
jieHHwe nepaoaM aro BanaHHe CKa3M- 
Baaocb 6oaee 3aMeTHo, b apyme — cra- 
HOBnaocb hohth HeyaoBHMbiM. He 
HyacHO yaHBaaTbca to My, hto caoBa 
”0KKyabTH3M” H "BaacTb” HOCTaBaeHM 
b oaHH paa. C caMoro 3apoacaeHHa hh- 
BHaHsaiiHH Te, kto crpeMHaca noann- 
HHTb CBoeMy KOHTpoaio aioaen h npa- 
poay, o6pamaaHCb 3a noMombto k He- 
3PHMMM, TaHHCTBeHHbIM CHaaM. Hoa- 
aHHHaa BaacTb HeoTaeaHMa or TaHHM. 
no MHeHHio XaHHbi ApeH.iT, oHa aaace 
HaHHHaeTca c thkhm. Tax 6biao HeH3- 
MeHHo npeacae, h HeT hhkhkhx ocHOBa- 
hhh noaaraTb, hto b 3tom naaHe HaMe- 
thhhcb KaKHe-aaoo H3MeHeHHa. Iloa- 
TOMy MOHCHO C yBepeHHOCTblO CKa3aTb, 
hto, Koraa b caeayromHH pa3 bm o6Ha- 
pyacHTe b ra3eTe coo6meHHe (HerrpH- 
MeTHoe h KpaTKoe!) 06 onepeaHOH 
Bcrpene ”6Habaep6eprepoB” nan 
TpexcTopoHHen komhcchh, b Hen He- 
npeMeHHO 6yaeT OTMeneHo: ”3aceaa- 
hhh npoxoanaH npn 3aKpbiTbix ase- 
pax h b o6cTaHOBKe CTpoHcanmeH ceK- 
peTHOCTH”. 






ROY DEN HOLLANDER 
COUNSELOR AT LAW 




545 East 14 th Street 
New York, New York 10009 
Telephone: (212) 982-5836 
Fax: (212) 982-5943 


KEY REGULATIONS FOR A FAIR ECONOMY 


Dear Sir: 

I have enclosed an overview of some key American laws 
that regulate business activities in the United States. The 
laws are grouped in five categories: Environmental 
Protection, Trade Regulation, Securities Regulation, Consumer 
Protection and Employment. In each category, I have summarized 
the laws, the present deficiencies or loopholes in each law 
and why they were enacted. 

The reason for loopholes in American business regulation 
is to secure the wealth and power of a relatively small number 
of families by permitting profits to be maximized as much as 
is socially acceptable. Since all business regulations in 
America have been enacted in an environment in which a small 
number of families control vast amounts of wealth, these 
families have been able to dilute the effectiveness of all 
regulations, even in the face of public outrage over some 
abhorrent event caused by industry’s pursuit of the 
maximization of profits. 

The vast concentration of wealth achieved in America’s 
previous free market of the nineteenth century and its 


subsequent ineffectively regulated market of the twentieth 
century has resulted in 1% of American households owning 
approximately 34% of all the wealth in the United States while 
at the same time owning approximately 45% of all the financial 
wealth (securities, bonds, etc.). In comparison, the middle 
class, which comprises about 40% of America’s families, owns a 
little over 10% of the wealth, and the poorest 40% owns 
virtually nothing. 

The flaw in America over the years and today differs only 
in degree with the flaw in your country before the August coup 
and the potential danger for your counry since the coup — so 
many have too little because so few have too much. America has 
its group of families, who through their wealth, exercise a 
disproportionate influence over the political, economic and 
social life of the public; the Soviet Union had the Communist 
Party which did the same in your country. Now, however, for 
your country there is a transition: the former rulers and 
managers are trying to regain their position of influence and 
privilege by becoming wealthy. In other words, it appears that 
some persons in your country seek to create through a free 
market a small group of wealthy families that will rule Russia 
as a shadow government, just as a relatively small number of 
wealthy families run America. 

The vast concentration of wealth, and therefore power, in 
relativiely few hands can be mitigated with certain laws which 
at the same time do not destroy incentive, innovation or the 
ambition to achieve material well being. For example, an upper 
limit on the net worth for all households would avoid high 
concentrations of wealth and distribute your nation’s wealth 
more equitably; however, it would not destroy incentive as 
does an economic system which guarantees certain minimum 
payments regardless of productivity. A net worth limit of one 
million or two million U.S. dollars per household should 
provide more than enough incentive for persons (now owning 



- 3 - 


virtually nothing) to'take risks, use their ingenuity and work 
long hours for the material rewards of success. Once a 
successful businessman, professional or any other worker 
reaches the net worth limit, he may retire with his wealth or 
continue working without material rewards but still earning 
all the psychological benefits that come from exercising his 
talents and knowledge. The limit on net worth would make it 
possible for many more persons to participate in and 
contribute to the creation of wealth in your country, avoid 
the growth of a monied ruling class and still offer material 
incentives to inventors, innovators and hard workers. 

Other regulations, besides a net worth limit, can also 
contribute to an equitable distribution of wealth, material 
well-being and a safe environment for your people providing 
the loopholes are avoided. The following are some of the key 
laws enacted in America with the publicized purpose of 
ensuring an equitable economy that creates material well-being 
for most its citizens within a safe environment. The reality 
of course is much different — the laws provide effective 
propaganda but ineffective regulation because of loopholes and 
lax enforcement. America’s market, while no longer free, is 
still unfair. 


1. ENVIRONMENTAL PROTECTION 

Before 197.0 Federal environmental protection efforts were 
scattered among numerous agencies. The two key programs were 
air and water pollution control, both of which were dismal 
failures. The air pollution program, for example, had failed 
to divide the country into air quality regions, had dealt with 
only two pollutants and failed to approve any state air 
quality plan — regardless of effectiveness. 
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In 1970 all pollution control efforts were consolidated 
under a new agency, titled the Environmental Protection Agency 
(the "E.P.A."). Also in 1970, amendments to the Clean Air Act 
required a 90 percent reduction in automobile emissions by 
1975 (in subsequent, legislation the automobile industry was 
able to weaken and delay these emission standards), ordered 
the E.P.A. to establish national ambient air quality 
standards, required states to produce air pollution control 
plans by 1975 that met Federal air pollution standards and 
allowed citizens to sue the E.P.A. for failure to enforce the 
law. 

Amendments to the Federal Water Pollution Control Act in 
1972 required industry to use the best practical technology 
for water pollution control by 1977 and the best available 
technology by 1983 and established as goals of the E.P.A. for 
the 1980’s: fishable and swimable waters and zero discharges 
of insufficiently treated wastes into America’s waterways. 

The major deficiency with these and other environmental 
regulations is lenient enforcement. Violations of pollution 
standards are rarely .detected. An American firm might be 
visited once a year by a pollution inspector. Furthermore, 
pollution, standards are often violated, and the violators are 
not adequately punished. In 1983, 82 percent of discharges 
violated the regulations. Since the E.P.A. maintains a low 
level of enforcement and rarely takes polluters to court, 
polluters find it more profitable to pollute than to adhere to 
environmental standards. 

The reasons the clean air and clean water amendments were 
enacted were a series of events that outraged the American 
public. In the late 196.0’s an oil well off the coast of Santa 
Barbara, California, burst, and 2.0,000 gallons of crude oil 
washed up on the beach. Also the Cuyahoga River in Ohio was so 
polluted that it caught fire. 
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2. TRADE REGULATION 

The law of trade regulation attempts to assure fair 
competition among businesses because it is in the public 
interest that quality, price and service in an open and 
competitive market for goods and services be the determining 
factors in the business rivalry for the customer’s dollar. 
There are two main areas of trade regulation laws: antitrust 
and unfair competition. 

The purpose of antitrust laws are to preserve or 
establish a competitive market, so no single buyer or seller, 
or groups of buyers or sellers, can control the price of goods 
or services solely by their actions. In a market where 
companys are allowed to collude, prices can be fixed, markets 
divided and boycotts executed in order to exploit more money 
from consumers. In a monopoly market, where there is only one 
seller of an item, that seller can limit production and, thus, 
raise the price a consumer pays. On the other hand, in a 
competitive market, price is set by supply and demand. 

Section I of the Sherman Antitrust Act prohibits 
agreements between companies that restrain trade. There are 
three key restraints on trade that are prohibited under 
Section 1. 

The first is price fixing, which is an agreement to 
affect or inhibit price competition. The prohibition covers 
agreements between sellers to establish maximum or minimum 
prices at which certain commodities or services are offered 
for sale, agreements between sellers to change prices of goods 
or services simultaneously or to fix the price at which its 
purchasers must resell its product. 

The second prohibition is market allocation or division 
whereby competitors agree not to complete with each other in 
specific markets, which may be defined by geographic area, 
type of customer or class of product. 
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The third prohibition is a boycott, which is an agreement 
among competitors not to deal with a supplier or customer. An 
example would be where General Electric, Whirlpool and 
Fridgidaire (competing manufacturers) agree not to deal with 
any wholesaler of their products who does not follow their 
pricing policy. 

The problems or loopholes in Section I of Sherman Act 
include inadequate penalties for violating the law. The fines 
for engaging in any of the prescribed acts are trivial 
compared with the profits made from the violations. For 
example, the avarage price fixing fine in the 1960’s was 0.21 
percent of the sales involved. In addition, prison sentences 
average only a few months. A businessman would logically 
conclude that the gains from violating the law far exceed the 
penalties, even if, he was unlucky enough to be caught. 

Another loophole in Section I is that intent to fix 
prices, divide markets or boycott has to be proven in court 
along with the fact that two or more businesses agreed to 
engage in such activities. Intent and agreements entered into 
in secret are very difficult to prove. This problem could be 
corrected by only requiring the result of business actions to 
be proved. If prices appeared fixed, markets appeared divided 
or boycotts to exist, then that would be sufficient for a 
conviction. & 

Another deficiency in Section I is that consumers are not 
allowed to sue companies violating the law. This is ironic 
since the purpose of the law is to protect consumers. 

Section 2 of the Sherman Act prohibits the unfair 
attainment of monopoly power or the abusive use of that power 
once attained. It does not prohibit all monopolies, even 
though, the economic reason for the law was to prevent a 
monopolist from using its power to produce fewer goods at a 
higher price. Two loopholes are that violation of Section 2 
requires proving in court a company intended to monopolize, 
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which is very difficult, and the penalties for firms convicted 
under Section 2 have been inadequate. The appropriate remedy 
for monopolization is divestiture; however, from 1890 to 1974 
the U.S. goverment has obtained substanial divestiture in only 
23% of all the cases it won. One possible solution to the 
law’s inadequacy is to make all monopolies illegal and require 
divestiture when the goverment wins a case. 

The Sherman Antitrust Act, enacted in 1890, grew out of 
an era of free markets in the late 1800’s that made possible 
the growth of large corporations (trusts) which exercised 
unprecedented power over many markets. The American Sugar 
Refining Company controlled 98% of its market, Standart Oil 
controlled 80% of its market, American Tobacco - 93%, U.S. 
Steel - 66%, Aluminum Company of America - 90%, and there were 
other large corporations controlling their respective markets, 
such as International Harvester and Nabisco. There were also 
trusts in the marfeets of leather, rope, buttons, glue, 
wallpaper, starch and salt. Consumers, small businessmen and 
farmers were forced to pay exorbitant prices for necessery 
goods because of the lack of competition in these markets. 
Initially, the states passed laws against trusts, and then the 
federal goverment passed the Sherman Act. Senator John Sherman 
said, ”If we will not endure a King as a political power, we 
should not endure a King over production and transportation 
and the sale of the necessaries of life.” 


UNFAIR COMPETITION 

The purpose of the law of unfair competition is 
to prevent businesses from taking unfair advantage of their 
competitors. The law prohibits the unauthorized use of trade 
secrets, trade symbols, copyrights and patents. A business 
would be unlikely to invest resources in research and 
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development unless its inventions, discoveries and proceses 
were protected by patents and trade secrets. Additionally, a 
business would not devote time and money to marketing its 
goods or services if its trade symbols were not protected. 
Furthermore, without copyright protection, the publishing, 
entertainment and computer software industries would 
be vulnerable to having their efforts pirated by competitors. 

A trade secret is information that is commercially 
valuable, guarded from disclosure and not common knowledge. 
Trade secrets may include a list of customers and contracts 
with suppliers. The law is violated when another person 
discovers a trade secret by a means other than independent 
research or inspection of the finished product. 

Trade symbols are protected under the Federal Lanham Act, 
which prohibits one business from passing off its goods or 
services as the goods or services of another business by using 
the other business’ trade symbol. In America, a business can 
register its trade symbol with the Federal Goverment, which is 
the easiest way to prove ownership and the exclusive right to 
use that symbol. 

Federal law provides protection to authors of original 
works under the Copyright Act. Protected works include 
literary, musical, dramatic, pantomimes, choreographic, 
pictorial, graphic, sculptural, motion picture, audio visual 
and sound recordings.*The law is violated when someone uses 
anothers copyrighted work without the owner’s permission. 

A patent is a grant by the Federal goverment of monopoly 
right to an inventor to exclusively make, use or sell his 
invention for a period of 17 years. A process, machine, 
manufactured object or composition of matter may be patentable 
if it is novel, useful and not obvious. The law is violated 
whenever someone makes, uses or sells a patented invention 
without permission of the patent holder. 

The laws of unfair competition do not have significant 
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loopholes because their main purpose is to protect businesses 
and, therefore, profits. 


3. SECURITIES REGULATION 

The primary purpose of Federal securities regulation is 
to prevent fraudulent practices in the sale and purchase of 
securities and thereby foster public confidence in the 
securities markets. There are two main statutes: the 
Securities Act of 1933, which focuses on the issuing of 
securities, and the Securities Exchange Act of 1934, which 
regulates the trading (buying and selling) of already issued 
securities. The 1933 Act has two main objectives: (1) to 
provide investors with necessary information concerning 
securities newly offered for sale to the public, and (2) to 
prohibit misrepresentation, deceit and other fraudulent acts 
and practices in the sale of newly issued securities. The 1934 
Act’s provisions (1) require most publicly held companies to 
register with the government and submit periodic reports, (2) 
prohibits the use of fraud in selling or buying securities, 
(3) prohibits the directors, officers, employees and others 
from using information not available to the general public in 
buying or selling securities (insider trading) and (4) 
regulates proxy solicitations and tender offers. 

The 1933 and 1934 Acts fail to regulate a number of 
securities sold to the public and the fines are small compared 
to the millions to be made in violating the acts. In addition, 
the maximum five year prison term provided for under the Acts 
is rarely imposed. 

Both the 1933 and 1934 Acts were passed in response to 
the American stock market crash in 1929 and the ensuing 
depression. During the late 1920s, there was a frenzy of 
activity on Wall Street. Stock prices continued to rise, and 
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nearly everyone was borrowing money to buy stocks advertised 
as being investments in credit worthy companies. In reality 
many of the stocks were worthless. Their prices kept rising 
because of market manipulation by brokers, traders and the 
companies themselves, officers and directors of such 
companies knew of their firm’s tenuous finances, so they sold 
their shares to unsuspecting members of the public. As the 
stock market reached unprecedented highs, many corporate 
executives, even of stable companies, acted on information 
they possessed but the public did not and sold their shares. 
With the stock market crash and resulting depression, many of 
the fraudulent schemes used to lure an unsuspecting public 
into buyng stock were exposed. The resulting scandals shocked 
America’s confidence in a free and orderly stock market. To 
restore the public’s confidence that the stock market would 
no longer be a predatory but a fair market, the 1933 and 1934 
Acts were passed. 

As stated above the trivial sanctions of the acts have 
not created a completely fair market. Listed below is a 
chronology of some insider trading for 1986-87. These are 
clear examples that’ the two acts and subsequent law have not 
been effective iV or^ Sbr-eci'. 

May 12, 1986 SEC charges Dennis Levine of Drexel Burnham 
Lambert with making $12.6 million since mid-1980 from insider 
trading. SEC also names as defendant Bernhard Meier, Mr. 
Levine's broker at Bank Leu International in Nassau. 

May 13, 1986 Mr. Levine is arrested and charged with 
obstructing justice for attempting to destroy records. He is 
released on a $5 million bond. 

June 5, 1986 Mr. Levine pleads guilty to four felony 
charges and agrees to cooperate with the goverment in its 
investigation. Settling civil insider-trading charges, he 
agrees to pay $11.6 million. 
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July 1, 1986 SEC charges Robert Wilkis and Ira Sokolow, 

former investment bankers at Lazard Freres and Shearson Lehman 
Brothers, with exchanging confidential information with Mr. 
Levine. They settle with SEC. Mr. Wilkis allegedly made about 
$3 million from insider trading. Mr. Sokolow agreed to give up 
$120,000 in profits. 

July 3, 1986 David Brown, investment banker at Goldman 

Sachs, resigns amid SEC investigation. 

July 14, 1986 Ilan Reich, takeover lawyer at Wachtell, 

Lipton, Rosen & Katz, resigns amid goverment invesigation. 

August 19, 1986 Litton Industries Inc. sues Shearson 

Lehman and Mr. Levine, charging that Mr. Levine’s insider 
trading made Litton pay more than necessary to take over Itek 
Corp. Suit seeks $30 million in damages. 

Sept. 4, 1986 Mr. Sokolow and Mr. Brown plead guilty to 

criminal charges of passing stolen information to Mr. Levine. 

Oct. 3, 1986 Mr. Reich is indicted by federal grand jury 

in the Levine case. 

Oct. 9, 1986 Mr. Reich pleads guilty to two criminal 
counts for his role in the Levine case. Mr. Brown agrees to 
pay $145,790 to the SEC. 

Nov. 6, 1986 Mr. Sokolow is sentenced to a year and a day 
in prison for his role in the Levine case. 

Nov. 14, 1986 Ivan Boesky agrees to pay $100 million 

penalty for trading . on insider information supplied by Mr. 
Levine from Feb. 1985 to Feb. 1986; agrees to plead guilty to 
unspecified criminal charges. (Boesky made over $1 billion 
from his activities. ) 

Nov. 18-19, 1986 Drexel is identified as being under 
investigation for possible securitieslaw violations in 
connection with the Boesky probe. 

Dec. 18, 1986 FMC Corp., in a lawsuit similar to Litton 

Industries’, accuses Mr. Boesky and others with inflating the 
cost of the company’s recapitalization plan. 
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Dec. 23, 1986 Mr. Wilkins pleads guilty to four felony 

counts for his key role in the Levine case; Randall D. Cecola, 
formerly a junior financial analyst at Lazard, pleads guilty 
to two count of filing false tax returns and settles SEC 
charges of participating in the Levine scheme. 

Jan. 12, 1987 Mr. Brown sentenced to 30 days in prison on 
weekends and fined $10,000. 

Jan. 23, 1987 Mr-. Reich sentenced to a year in prison. 

Jan. 28, 1987 Michael Davidoff, former head trader for 

Mr. Boesky, pleads guilty to one count of securities fraud for 
violating capital reguirements at Mr. Boesky’s firm. Mr. 
Davidoff, who had close contacts with many Wall Street 
traders, agrees to cooperate with the goverment. 

Feb. 9, 1987 Mr. Wilkins sentenced to a year and a day in 
prison. 

Feb. 10, 1987 Mr. Cecola sentenced to six years’ 

probation. 

Feb. 11-12, 1987 Three top Wall Street figures-Robert M. 

Freeman, a Goldman Sachs partner; Timothy L. Tabor, a former 
official at Kidder Peabody and Merrill Lynch; and Richard 
Wigton, a Kidder vice president arrested and charged with an 
information-swapping conspiracy that allegedly made Kidder 
millions of dollars in illegal profits. Mr. Freeman was also 
charged with trading for his own account on the information. 


4. CONSUMER PROTECTION 

In 1914 Congress enacted the Federal Trade Commision Act 
that created the Federal Trade Commission (the "F.T.C.”). 
Among some of the commission’s purposes were to protect the 
consumer from false and misleading advertising, false and 
misleading descriptive names of products and false or 
inadequate labeling of products. Much of the F.T.C.’s history, 
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however, has been one of favoring business over the consumer, 
whom the F.T.C. was suppose to protect. One period of 
exception occured in the 1970’s when the F.T.C. pursued 
aggressive consumer protection policies. With the election of 
Ronald Reagan, however, the F.T.C. dropped 25% of its pending 
cases against businesses and discontinued studies into 
over-the-counter drug advertising and automobile insurance. 
Under the Reagan administration, the F.T.C. became 
pro-business at the expense of the consumer. A graphic example 
was the ’’survival suit” case. Hundreds of survival suits had 
been sold to the Federal goverment and private buyers to save 
persons involved in ocean accidents. The suits leaked and 
people drowned instead of being saved. To repair the suits 
would have cost no more than a few cents per suit. The F.T.C. 
decided not to order a recall of the suits for repair. Its 
reasoning was that the free market would handle the problem 
because relatives of drowning victims would sue the 
manufacturer for damages, and the manufacturer would then 
recall the suits for repairs. 

Historically, the enactment of consumer protection laws 
in the U.S.A. have often been delayed. The Industrial 
Revolution in America in the late 180.0’s resulted in a rapid 
growth in consumer products. False advertising of products was 
common, the addition of harmful substances to foods was common 
and medicines were mislabeled. It took from the early 1880’s 
until 1906 to enact a Food and Drug law. The reason the law 
was enacted was because Upton Sinclaire published ’’The 
Jungle”, a book detailing unsafe, unsanitary and unhealthy 
food produced by the meat packing industry. The book caused 
such an uproar among the public that President Teddy Roosevelt 
was forced to have legislation passed. The problem with the 
law was that it only listed certain substances that could not 
be added to foods. The food industry quickly switched to 
adding other unsafe substances that were not on the list. The 
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law did require the labeling of dangerous drugs in medicines 
but such drugs, such as opium, were still allowed to be sold. 
And the law still did not regulate advertising, that did not 
happen until 1938. 

Despite the passage of the Food and Drug Act in 1906, 
drugs could still be marketed without testing or government 
approval. In 1938 the Massengil Corporation marketed without 
testing a sulfa drug elixir that killed 100 people. The 
federal government quickly enacted a law requiring government 
approval of new drugs. Despite the 1938 legislation, drug 
advertisements were still misleading and numerous drugs were 
on the market that were of questionable safety and efficacy. 
In the early 1960’s a bill was passed requiring that drugs be 
proved safe and effective before being marketed. The reason 
the bill was enacted into law was once again public outrage 
over birth defects in new born children caused by the drug 
thalidomide. The pharmacentical industry still found ways to 
circumvent the law. Just recently it was learned that some 
American drug companies had bribed employees of the goverment 
to quickly approve some of their drugs as safe and effective. 

In the 1970’s the goverment created the Consumer Product 
Safety Commission to protect consumers from unreasonable risk 
of injury from hazardous products. Millions persons were 
injured each year using consumer products, 110,000 permanently 
disabled and 30,000 killed. During the 1980’s the Commission 
has been ineffective because of staff and budget cuts. 


5. EMPLOYMENT LAW 

In 1932 the Norris-LaGuardia Act prevented Federal courts 
from issuing injunctions against unions involved in 
non-violent labor disputes. Before the law’s enactment, 
company owners could prevent a union from picketing or 
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engaging in otherwise peaceful conduct by simply going to 
court to get an order (injunction) prohibiting the activity. 

If the union persisted in its activity, then the participants 
and union leaders could be jailed indefinitely and fined large 
amounts. 

In 1935 the Wagner Act provided workers the right to 
self-organization, to form, join and assist labor 
organizations, to bargain collectively through representatives 
of their own choosing and to engage in concerted activities 
for the purpose of collective bargaining or other mutual aid 
or protection. The act also prohibited employers from 
interferring with employees’ rights to unionize and bargain 
collectively, dominating a union, discriminating against union 
members, discriminating against an emplyoee because he has 
filed charges against an employer and refusing to bargain in 
good faith with the duly established representatives of the 
employees. 

After World War II an irrational fear of communism and 
the Soviet Union swept America. Business interests used the 
’’red scare” to rescind many of labor’s rights guaranteed under 
prior laws by accusing unions of being pro-communist. In 1947 
the Taft-Hartley Act passed Congress. Among other provisions, 
the act prohibited closed shops, which required an employer to 
hire only union members; disallowed a union to boycott, strike 
or picket an employer with whom a union had no labor dispute 
in order to persuade that employer to cease doing business 
with the company that was the target of the labor dispute. In 
addition, the act reinstated Federal Courts with the power to 
issue injunctions prohibiting non-violent union activities. 
The Taft-Hartley act has had a major negative impact on 
organized labor. Although not the sole reason, it is a major 
reason for the decline of the number of unionized workers from 
25% of the work force in 195.0 to 13% today. 

The preceding is just a cursory overview of some business 



- 16 - 


regulations in America, but the general theme holds true for 
other regulations as well. Regulations are enacted after long 
delays and usually only when some event or series of events 
create a public outrage. The regulations then enacted usually 
have loopholes or deficiencies or are ineffectively enforced 
because approximately 1% of America’s families have the wealth 
and thereby the power necessary to control legislation for the 
long term benefit of their profits. If similiar regulations 
were enacted in Russia without the loopholes your country 
would be far along the path to a fair market. 

I hope this has been helpful. If I can be of any further 
assistance, please do not hesitate to contact me. 


Very truly yours. 



ROY DEN HOLLANDER, ESQUIRE 



SUCCESSFUL PRIVATIZATION REQUIRES DIVESTITURE 


The current Government privatization program transforms state-owned monopolies 
operated by the bolshaya shyshka (old line directors and chief engineers) imo privately or 
publicly-owned monopolies operated by the same bolshaya‘shyshka. A distinction without 
a difference. 

Some state-owned monopolies have directors and chief engineers that can function as 
businessmen rather than "biscrats" (bureaucrats who are businessmen in name only). 

Many, however, lack initiative and lack the ability to make decisions, to motivate workers, 
to plan ahead and solve problems. 

The continuation of an enterprise under the leadership of many of today's directors and 
chief engineers, even in a quasi market economy, will end in wide spread bankrup'cles. 
Witness 1092, when enterprise directois exercised their political power to increase Central 
Ban* credits and exploited their "good of boy" (former Communist comrade) network to 
obtain no interest ioans from fellow enterprise bosses just to continue producing ever 
decreasing amounts of goods. 

Enterprise directors and chief engineers, like American corporate executives, will probably 
not relinquish the power, status and wealth of their positions without a push and 
compensation (often called a "golden parachute"). The golden parachute can consist of an 
attractive retirement pension funded by the government and the privatized enterprise and 
ownership shares in the enterprise. 

The push may come from the realization, already apparent, that the monopolies they lead 
need government subsidies in order to survive. But the Government does not have 
enough money, even in depreciated rubles, to provide what monopolies need to pay 
workers, suppliers and maintain production, let alone increase it. Workers and suppliers 
with less money buy less and demand decreases. Not even phantom credits (credits not 
backed by value) and an overactive printing press can replace the value lost when 
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production slumps. Approaching failure may convince incompetent directors and chief 
engineers or provide them with no choice but to turn over leadership to the younger 
(generally in their 30s and 40s) middle level managers who still have the drive and 
receptivity to learn a new way of doing business. 

Waiting for the failure of incompetent directors and chief engineers will result in higher 
inflation and lower production. A situation called "stagflation" (a stagnant economy with 
high inflation). Unable to meet its peoples' needs, Russia's only alternative, other than a 
new dictatorship, will be to borrow even more heavily from Western nations. Use the 
funds to buy needed imports and sell its natural resources in order to earn hard currency 
with which to service its debt. A situation fully agreeable to Western businesses, since 
they will then have another source of cheap raw materials and another market for their 
manufactured products. Russia will serve the same economic purpose as Latin America, 
.Africa and parts of Asia. 

Russia can take a step towards avoiding stagflation if many of the old comrades running 
state enterprises accept a golden parachute to retire comfortably to their dachas or agree 
to compromise and am a spin-off of a privatized monopoly. Large American 
conglomerates, corporations running many different businesses, have often found it more 
profitable to sell, that is, spin-off some of their businesses and allow their middle level 
managers to become the directors of a newly spun-off independent business. This allows 
the new enterprise to concentrate on making one business profitable. 

A Russian state-owned or privatized monopoly consists of many different businesses 
because of horizontal and vertical integration and the provision of ancillary (social, 
municipal, retail, etc.) goods and services to its workers and town's people. Horizontal 
integration means few, if any, other enterprises seil the same goods and services within a 
region. Vertical integration means the monopoly runs all or many of the operations from 
extracting raw materials to marketing the finished product to consumers. Ancillary goods 
.and services often include construction and management of apartments and rest homes for 
workers, manufacturing of furniture and other consumer goods, selling consumer goods, 
construction of roadways and transportation svsiems, provision of utilities, etc. 

Divesting Russia's monopolies into their constituent businesses will provide old line 
directors and chief engineers with a business to operate and will provide the younger. 


7 



middle level managers with businesses to operate that they are most familiar with and 
therefore most likely to operate successfully. 

Divesting or spinning-off a monopoly's constituent businesses will also stimulate 
competition. Since many of Russia's monopolies engage in ancillary production and 
servicing, the spinning-off of these businesses by all the monopolies will create a 
marketplace with different independent organizations providing the same types of goods 
and services. Divesting the vertically integrated businesses will have the same effect by 
creating many independent extractors of raw materials, processors of raw materials, 
distributors and suppliers of raw materials and processed raw materials, distributors of 
finished goods and retailers of finished goods. The divestiture of monopolies, however, 
will still leave horizontally integrated enterprises producing a finished product such as 
cars. But after its divestiture of vertically integrated and ancillary businesses, the 
horizontally integrated enterprise producing the finished product will have significantly 
less market power to prevent entrepreneurs from successfully starting their own 
competing production of a particular finished good. 

Besides accommodating old line directors and middie level managers with enterprises they 
can run, divestiture serves a more important function: the efficient allocation of resources, 
through con.petition. Efficient allocation means resources, all of which are limited, are 
used to satisfy the wants of people at the least possible cost. Monopolies do not allocate 
resources efficiently. Ir. a competitive market, competition will force the price of a good 
or service down to the point where it equals the cost of production plus a reasonable 
return. In a monopolized market, the price will stabilize at a point higher than this; there 
will be a monopoly profit. So a competitive market will provide goods and services 
desired by consumers at a lower cost than a monopolistic market; that is, a competitive 
market will allocate resources efficiently — a monopoly market will not. 

In a competitive market, every buyer who is willing to pay the competitive price of a 
.. product or service in order to obtain it will be able to do so because the product or service 
sells at their cost. In the monopolized market, the only buyers who obtain the same 
product or service are those ready to pay in excess of the competitive price. Those who 
would pay amounts equal to or higher than the competitive price, though not the full 
monopoly price, must substitute other products. Today, the wants of most Russians either 
go unsatisfied or partially satisfied because most Russians cannot afford to pay the 
monopoly price for many products and services. 



Other reasons for a marketplace with many competing enterprises include: . 
decentralization of economic power (economic democracy), reduction of the range within 
which private discretion may be exercised in matters that effect the welfare of others and 
increase opportunity for more people to exercise entrepreneurial talents. 

A couple of examples of quasi-divestiture in Russia include the Kalinin factory in 
Yekaterinburg and the Leninetz plant in St. Petersburg. Kalinin, a former producer of 
launchers and fuel systems for SS missiles, split up into units producing timber-felling 
equipment, tractors, fobd-processing and industrial-refrigeration plants. The Leninetz 
plant, which produces avionics for Migs, divided into 117 business units. The problem 
with these two examples is they still maintain a central control over all the separated units. 
True divestiture necessary for competition to efficiently allocate resources requires 
independent enterprises free from the anti-competitive dictates of any central control. 

A method for divesting Russia's large state-controlled monopolies easily flows from a 
privatizing scheme that uses worker-manager leveraged buyouts. Under this privatization 
procedure, workers and managers form a limited partnership that purchases a majority or 
more of the snares in a state-owned monopoly. The partnership pays for the shares with a 
debt instrument 'ssued to the Government and collateralized with a mortgage or security 
interest granted the Government. Citizens and other investors purchase the shares of the 
enterprise not bought by the limited partnership or the shares above 5 \% that the 
partnership decides to sell. To assure divestiture, the Government can refuse to accept a 
mortgage or security interest or any other method of financing the privatization unless the 
enterprise agrees to divest once privatized. 

Divesting or spinning-off one of the new privatized monopolys units or businesses would 
entail issuing shares in the spun-off unit to all the shareholders of the privatized monopoly 
on a pro rata basis. That is, each shareholder of the privatized monopoly before the spin¬ 
off would receive a number of shares in the spun-off unit determined by the number of 
shares owned in the entire monopoly. This way none of the shareholders wouid lose any 
value through divestiture because they would now own a proportional share of the new, 
spun-ofT enterprise. The spun-off enterprise would agree to assume its propoitional share 
of the debt issued to the Government and collateralize that debt with a mortgage or 
security interest in its own assets as a condition for becoming an independent enterprise. 



Divesting privatized monopolies will provide old line enterprise bosses with a doable 
challenge of transforming a discrete part of their former enterprise from a profitless 
business to a profitable one. It will allow younger middle level managers the opportunity 
to use their knowledge of a unit of a monopoly to turn it into a profitable, independent 
enterprise. In addition, Russia's economy will have a betting chance to avoid stagflation 
and reap the benefits of competition, which means the growth in production of 
manufactured and agricultural products and services needed for a modern industrial 
economy. , 



fcwv Col 


- pjtA'th "4 Tr yia-., fj* 
TjrMJJt ^ ^"p 


,-k^l 


C*-* i h~ joU^t-ed--—7 



ROY DEN HOLLANDER 
COUNSELOR AT LAW 

545 East 14th Street - Suite 10D 
New York, New York 10009 
(212) 982-5836 
Fax Number: (212)982-5943 


May 31, 1993 

The Problems with Foreign Assistance 

President Yeltsin's Administration and many enterprise directors hope American financial 
aid and private investment will to help modernize and rebuild Russia. Current estimates of the 
amount needed to upgrade Russia's productive capacity runs into the hundreds of billions of 
dollars. So far this year, America has committed $1.6 billion, promised another $1.8 billion and 
has joined with the other members of the group of seven wealthy nations to promise an additional 
aid package of approximately $28 billion. Last year, the West promised $24 billion but provided 
only $12 billion. Even if Western leaders, like Bill Clinton, do what they promise, the amount of 
aid would not be enough to turn Russia into a modem, competitive nation. But then again, 
Western governments, especially America's, do not want a prosperous, independent Russia whose 
enterprises successfully compete with Western corporations in the international markets or in 
Russia's market because competition reduces corporate profits. For example, just look at 
America's reluctance to permit high technology satellites to be transported to Russia for 
inexpensive launchings aboard Proton Rockets; the U.S. pressuring Malaysia to buy F-16 and 
F-18 fighter jets instead of MIG-29s; America's continuing ban on most farm imports from poorer 
nations while America dumps its own subsidized farm surpluses in Russia and other nations; the 


wealthy nations increase in tariffs and restrictions on importing manufactured goods from poorer 
nations; GATT's 284 agreements to prevent the populations of GATT's member states from 
buying inexpensive products from poorer nations; and the 20 out of 24 industrial countries that 
have more protectionist barriers to trade now than they did a decade ago. Besides the fear of 
Russian competition, Western businesses do not want to lose their supply of cheap raw materials 
from Russia. The demand for raw materials by upgraded Russian enterprises would reduce the 
supply and therefore increase the cost of oil, natural gas and other raw materials needed by 
Western corporations. As long as the output of Russia's industry continues to decline, the 
reserves of Russian raw materials available to Western corporations will increase and the price 
will fall. 

The United States Government will not endanger the profitability or interfere with the 
opportunities of large American businesses because the officers and major owners of such 
businesses funnel a lot of money into the election campaigns of U.S. politicians, like Bill Clinton. 
In America, the more money spent on an election campaign, the more likely a politician will win. 
(Bill Clinton spent millions of dollars more than President Bush in 1992.) In order to keep the 
money flowing into election-campaign-chests, American politicians will act in ways that help — 
not harm — U.S. businessmen. Accordingly, the U.S. Government will provide only the type of 
aid and amount of aid that will increase, not lessen, the profitability of American corporations. 

Western government financial aid usually takes two forms: grants and loans. Grants do 
not have to be repaid, but loans do. The money from both grants and loans, however, is used 
mainly to buy Western -- not Russian — goods and services. Western companies, therefore, profit 
immediately from grants and loans provided Russia; whereas, the goods and services purchased 


2 



from Western companies are often overpriced and may or may not help Russia become a 
modernized manufacturing nation. 

Grants to Russia have generally provided goods, such as food and medicine, in amounts 
calculated to satisfy the minimum needs of the people in order to defuse any potential social 
upheavals against the Russian Government. It would benefit Russia more if such grants were 
used to modernize the production and distribution of food and medicine in Russia, so in the future 
Russia would be not only self-sufficient but could earn hard currency from its export of both food 
and medicine. Of course such a situation would hinder American businesses from profiting 
through the exchange of their goods and services for U S. grant money, and the Russian 
agriculture and pharmaceutical industries would soon compete with American enterprises in the 
world and Russian markets. Some grants, however, do partially aid the development of industries 
in Russia, but these grants are never large enough to significantly benefit Russia's production 
facilities. For example. Bill Clinton's $1.6 billion aid package provides $50 million to encourage 
joint ventures and $60 million to help privatization of state enterprises. Western grants to Russia, 
therefore, will never provide what Russia needs — enough money to upgrade Russia's production 
facilities to world standards so Russian enterprises can effectively compete in overseas markets as 
well as in Russia. 

The largest portion of Western aid to Russia consists of loans. The West distributed 
around nine billion dollars in loans last year and promises nearly $20 billion this year. Most of the 
money from last year's loans, most of the money from this year's loans and most of the money 
from any loans in the future will go directly to Western companies, which in turn ship goods or 
services to Russia, such as food, industrial equipment, consulting services, etc. The Russian 



taxpayers and Russian enterprises must repay these loans and the interest charges in hard currency 
over long periods of time, interest charges can actually exceed the amount borrowed. A large 
portion of these loans can be used to acquire capital goods and services to update Russian 
production facilities, but the amounts are still not large enough to meet Russia's current needs. 

The most insidious aspect of loans, however, becomes clear when Russia tries to meet its yearly 
debt service. The burden of repaying past, present and future loans will eventually drive Russia 
into bankruptcy as happened to many indebted Latin American countries in the 1980s. 

Russia's total debt to the West, including the amounts owed to governments, international 
agencies and private commercial banks, stands at around $80 billion. Each new loan and each 
missed payment on prior loans increases Russia's repayment burden. Russia's debt payments 
owed to the West in 1992 totaled $20 billion and for 1993 will amount to $30 billion. Since 
Russia does not have the hard currency, most of the payments due in 1992 and 1993 have been 
postponed -- but not forgiven. For the amounts not postponed, Russia must still raise enough 
hard currency each year to meet these payments. Since Russia lacks an up-to-date manufacturing 
sector that produces large quantities of goods saleable in the world's markets, Russia's main 
source of hard currency comes from the export of its natural resources and partially processed 
commodities. At present, much of that currency goes to pay Russia's debt rather than to upgrade 
Russia's production facilities. For instance, in 1992, seventy-six percent of Russia's exports 
consisted of natural resources, and Russia's export surplus was a little over four billion dollars. 
Two of that four billion dollars went to pay Russia's reduced debt service for 1992. With each 
new debt then, the noose tightens around Russia's future as a manufacturing nation because 
greater amounts of hard currency must pay an ever increasing debt service rather than being 
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invested in Russia's industries. Consequently, as long as Russia relies on Western loans, it will 
never have sufficient capital to modernize its industries to the point where they can compete with 
Western industries. 

When the West finally decides to demand full debt service payments — and it will — Russia 
will then be officially bankrupt. The West, however, will then offer an apparent solution to the 
debt crisis by which private commercial banks will trade some of the debt owed them for 
ownership in key Russian industries, such as telecommunications, transportation, oil and gas 
reserves and strategic metals reserves. Western commercial banks will also offer other means of 
restructuring Russia's debt, such as commodity-linked financing, bond collateralization, debt 
buy-backs and interest rate reduction bonds, all of which will make the banks a nice profit and 
increase their ownership of Russian assets. Governmental and international agency creditors will 
also offer solutions including debt forgiveness, but in return Russia will have to adhere to an 
International Monetary Fund and World Bank program that ultimately benefits Western 
businesses over Russian enterprises and the Russian people. For example, drastic reduction in the 
government's spending for pensioners, unemployed workers and worker retraining programs will 
make more money available for repaying Western loans. An overly-tight credit policy will make 
investment in enterprises prohibitively expensive; thereby, reducing Russia's manufacturing 
capacity and its ability to compete even further. In the end, Russia's reliance on Western loans 
will result in the sale of valuable enterprises for below market prices, reduce investment in Russian 
industries, continue the decline in Russian production and competitiveness, deplete natural 
resources to the West's benefit, and increase unemployment and destitution of Russian workers. 



Decades of lending for development by wealthy Western nations to poorer countries has resulted 
in the transfer of $21 billion a year from the poorer to the richer nations. The same will happen to 
Russia. 

The Russian Government and some enterprise directors, hoping to avoid relying on more 
Western loans and grants, seek financing in the form of private equity investment. Such 
investments would make Western businesses partners with Russian enterprises; thereby, giving 
Westerners a reason for wanting Russian enterprises to succeed: Westerners would share in the 
profits. In order to attract sufficient amounts of foreign investment, the risks of investing in 
Russia must be perceived as reasonable when the potential rewards are taken into account. Right 
now, Western investors perceive the risks as too great because of the uncertainty that Russia's 
civil courts can adequately and timely resolve contract disputes, the uncertainty whether courts 
have the power to enforce a judicial or arbitration judgment, the lack of laws on private property 
that grant investors specific, enforceable rights in their investments, the unstable political 
situation, the inability of many directors and chief engineers of Russian enterprises to act reliably 
and competently, and the absence of the likelihood of a reasonable return in hard currency on 
investments. As a result, the risk of any equity investment far outweighs the potential rewards, so 
most investors will wait until the risk is commensurate with the reward. 

For Russia to survive as a modern industrial power, it will have to create its own capital 
and not rely on the largesse of Western governments or, for now, the investments from private 
Western businesses. A first step could entail legal actions to return the $8-17 billion in Russian 
export revenues deposited yearly in overseas accounts. Amounts this large could greatly assist 
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the modernization of Russia's industry instead of building fortunes for some nomenklatura and 
bolshaya shyshka. 

Most of the Russian export revenues that have remained in America have been placed in 
bank accounts or bank safe-deposit boxes, or with financial service companies, such as brokerage 
firms. Whenever a non-resident alien places money with banks or financial service companies, he 
must produce two forms of acceptable identification, such as a passport and another identity card, 
before an American company will accept the foreigner's money. The American company then 
notifies the United States Internal Revenue Service that the non-resident alien opened an account 
or safe deposit box. Some Russian exporters use a more elaborate way to hide dollars overseas 
by setting up American corporations, usually in Delaware, to act as their agent and receive 
payment for exported goods, which the corporation deposits with a bank or financial service 
company. Such corporations are considered American juridical persons and not alien persons, 
which makes it more difficult for the U.S. Internal Revenue Service to track Russian export 
revenues paid to these corporations but not impossible. 

The Internal Revenue Service keeps information on non-resident alien financial accounts 
and American corporation accounts confidential, but the U.S. Government would probably 
provide this information to the Russian Government if requested since the repatriation of this 
capital would make President Clinton appear as an effective supporter of democracy and market 
reforms in Russia at no cost to the American taxpayer. The question of course is whether the 
Russian Government wants this information or would take appropriate action to force Russian 
biscrats to repatriate their export revenues. Many members of both the executive and the 
legislative branches have accounts overseas, and they would not want their secreted funds 



returned for the benefit of their fellow countrymen. The hard currency in overseas accounts will 
not turn Russia into a modern industrial state overnight, but as long as the Russian Government 
pursues the individuals who horde Russia's wealth overseas, every year billions of dollars will 
become available for investment in Russia. 

Additional capital, both hard currency and rubles, could initially be obtained from a 100 
percent tax on the net worth above a certain amount of wealthy Russians. The tax would set an 
upper limit on the net worth for all households and would prevent high concentrations of wealth 
and ultimately distribute Russia's riches more equitably. Taxing at 100 percent the net worth 
above, for example, 100 million rubles would bring in large sums of hard currency and rubles from 
all the bureaucrats, politicians and mafioses who have grown rich by robbing Russia's assets. The 
100 million ruble amount could be indexed for inflation, so as the ruble declines in value the 
amount above which the tax applies would increase. A net worth limit of 100 million rubles or 
higher should provide more than enough incentive for Russians to take risks, use their ingenuity 
and work long hours for the rewards of material success. Once a successful businessman, 
professional or any other worker reaches the net worth limit, he may retire with his wealth or 
continue working without material reward but still earning all the psychological benefits that come 
from exercising his talents and knowledge. The 100 percent net worth tax would make it possible 
for many more persons to participate in and contribute to the creation of capital in Russia, avoid 
the growth of a moneyed ruling class and still offer material incentives to inventors, innovators 
and hard workers. 

Russia could use some of the repatriated export revenue and net worth tax to stimulate 
exports. The Russian Agency for International Cooperation and Development could help Russian 



exporters secure credit for foreign buyers to purchase Russian goods. Often a foreign buyer 
cannot obtain financing because private Russian and foreign lenders perceive the risk of foreign 
buyers not repaying or only partially repaying a loan as too high. The Agency could encourage 
private lenders, both Russian and foreign, to extend credit to foreign buyers by providing private 
lenders with guarantees that in the event foreign buyers do not repay the private lenders, the 
Agency would. While foreign buyers would repay their loans over a period of time, the money 
loaned by private lenders would be paid directly to Russian exporters immediately and not to the 
foreign buyer. The foreign buyer would only receive the Russian exporters' goods or services. 

The exporters, therefore, are assured of obtaining payment for the goods or services exported to 
foreign buyers. Only the Agency has to worry whether foreign buyers repay their loans. Under 
another program, the Agency could just provide direct loans for the purchase of Russian goods by 
a foreign buyer and eliminate the need for any private lenders. The Agency would transfer the 
funds directly to Russian exporters and the foreign buyers would have to repay the Agency, with 
interest, over a period of time. An additional program would have the Agency making short-term, 
low-interest loans directly to Russian exporters to enable them to finance their exporting 
operations until they received payment from their foreign buyers. 

Other services the Agency could provide Russian exporters in order to expand their 
markets overseas include: market research to define the countries or regions where opportunity 
exists; information on local or foreign government regulations; location of overseas distributors 
for Russian exports; promotional activities such as press releases, advertising, direct mail 
campaigns, telex campaigns and tradeshow production; product managers who contact foreign 
buyers directly and arrange for the sale of products; and entrepreneur funds to provide financing 



for middle, small and micro-enterprises. Micro-enterprises include every Russian who informally 
sells goods or services. Micro-enterprises have a special need for a government operated 
entrepreneur fund because of the unwillingness of commercial banks to lend to small one- or 
two-man operations due to the high costs of transacting small loans, higher perceived risks and 
the lack of collateral. 

Repatriated export revenues and a net worth tax can provide Russia with capital to 
stimulate exports, which will bring in more hard currency that can be used to upgrade Russia's 
production capacity without having to indenture itself to the West, pauperize its people or sell its 
most valuable assets at bargain basement prices. 
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NEWS 

Men's rights campaigner Roy Den Hollander 
attacks The Advertiser's Tory Shepherd in 
bizarre legal writ filed in New York County 


TORY SHEPHERD THE ADVERTISER JUNE 18, 2014 2:15PM 

ROY Den Hollander calls me a female-dog-in-heat reporter and a harpy, and 
says if feminists are hot, they can walk all over him in their stilettos. 

Which isn't all that interesting in and of itself, except this is the guy who wanted to teach the 
men of South Australia about their position in the world. 

After The Advertiser revealed UniSA was planning a course in men's studies that included men 
with links to US men's rights extremists, the course was canned. 

Well, according to the university it was never formally approved, although there was a course 
list in existence and certainly Mr Den Hollander thinks he was in line to be paid $1250 to 
lecture. 

His subject was going to be about how the law discriminates again men and in favour or 
women. 

See, Mr Den Hollander is a proudly "anti-feminist" lawyer with a fairly unsuccessful track record. 

Most famously, he lost a court case where he tried to sue nightclubs for hosting ladies' nights - 
alleging they discriminated against men by giving women cheaper or free drinks or entry. 

Now Mr Den Hollander is suing me (as the political editor of the "online newspaper The- 
Advertiser-Sunday-Mail-Messenger) and Fairfax journalist Amy McNeilage from his home base of 
New York County. 

■ WATCH: THE COLBERT REPORT ON ROY DEN HOLLANDER 

So this is now the subject of legal action - from the land where free speech is in the 
Constitution. 

So I probably can't bang on too much. But Mr Den Hollander, representing himself, has penned 
a legal document (handed over to The Advertiser by a sheriff - who knew we had sheriffs?) 
that cannot remain between me and my lawyer. It's gold and genius like this should be shared. 




So with no further ado, here are some lessons from Mr Den Hollander, who will not be paid to 
give lessons at UniSA: 

Lesson 1: How to censor a journalist by accusing them of censorship. 

"Two modern-day, book-burning, Bacchae reporters from down-under authored and published 
false and misleading information concerning Plaintiff (Den Hollander) with the intent and result 
of harming his economic interests and interfering with a prospective economic advantage by 
causing the University of SA to incinerate the section of a proposed male studies course that 
Plaintiff would have taught," he writes. But wait. 

Lesson 2: How to personally attack a journalist by accusing them of personal 
attacks. 

"The two reporters, Tory Shepherd, AKA "Tory the Torch" for The Advertiser and Amy 
McNeilage, AKA "Amy McNeuter" for The Sydney Morning Herald, used their power as reporters 
to do what weak-minded ideologues have done throughout history — employ personal attacks 
to prevent the spread of knowledge and ideas that they disagreed with." 

Lesson 3: How to prove you are not an extremist by sounding like an extremist. 

"If these two feminist book-burners had not jumped on their broomsticks and scared the 
bejesus out of the administrators of the University of SA, students there would have had an 
opportunity to acquire information and consider views not available anywhere else in higher 
education." 

Brilliant, no? 

Mr Den Hollander goes on to argue that the "psychological-bacchanalian frenzy" was "yellow, 
female-dog-in-heat reporting" that somehow created the impression that he was "evil and 
should figuratively, if not literally, have his tongue cut out". And questions where I "ever 
uttered a disparaging word about men when going through the trouble of maintaining blonde 
hair at (my) age". Whatever that means. 

"Thank goodness for Australians that Tory was not around for Australia's battle against the 
Japanese. Her anti-gun advocacy for men might have even resulted in her and Amy ending up 
as Japanese 'comfort girls'," he writes. 

He also talks of his concern that "alien wives and girlfriends" are making up phony abuse cases 
against men, and that men are being targeted by feminists because they were trying to escape 
said feminists by going overseas for girlfriends. 

Guys don't get off scot-free, though - he also has a crack at "girlie-guys". In the men's rights 
vernacular, "girlie-guys" are usually known as "manginas". The terms refer to males who 



believe in equality for women - in Mr Den Hollander's words: "girlie-guys who hope that by 
being sycophants, they can avoid being hexed by the feminists". 

It's at about this point that I start to wonder: Why on Earth give such a man more publicity? 

But it's important, I think, to remain aware and wary of people like Mr Den Hollander. 

I suspect the people at UniSA who flirted with the idea of bringing him over to teach may not 
have really understood his philosophy. 

I also wanted to use this opportunity to put on the public record that I may be a harpy, and 
somewhat bacchanalian, but I never, ever wear stilettoes. 



in brief: male studies course ‘not endorsed’ by the 
university of south australia 

16 January 2014 
Bridget Conway 
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Just a few days ago, we were all shocked to discover that the University of South 
Australia was going to be offering an online course on male studies, lead by a group of 
lecturers who associate themselves with anti-feminist organisations, websites and 
groups. 

It is the first course of its kind in the world, and UniSA was praised and scorned all over 
the inter-webs for opening its doors to a course that seemed to be all about retaliating 
against an apparent feminist ‘control of the agenda.’ 

Professors on the list for teaching the course include Miles Groth, Roy Den Hollander 
and Gary Misan, all of whom have some connection with anti-feminist activism. 
However, Dr. Misan stated that none of them ‘are extreme or anti-feminist’ and 
furthermore, that ‘the aim of the courses are to present a balanced view... [because] it’s 
very difficult for anybody who has opposing views to get a word in.’ 

A balanced view, eh? Well, I think we’d all love a bit of that. How about a course that 
features that same amount of female and male writers, philosophers etc. in its 
repertoire? When that happens, we can all finally take a big breath of relief. Until then, 
we have this to deal with - a course that seems to be going backwards in time, quite 











literally, as Hollander likens ‘the position of men today to black people in America’s 
south in the 1950s ... and blames feminists for oppressing men.’ 

However, just yesterday news broke that UniSA ‘did not endorse views of the suggested 
lecturers’ and that the course had not actually been officially approved. The National 
Union of Students president Deanna Taylor spoke about her concerns on a course such 
as this that made it through most of the approval process before being canned, stating 
‘it’s not long before proposals like the ones that were rejected actually get approved.’ 

So thankfully, this course will not go ahead with these lecturers at its helm. However, it 
did get me thinking - is a male studies course a necessity? Is it perhaps a good idea to 
teach young people about the role of males in society - through a critical and analytical 
lens, run by people who do not favour one side of the coin? What do you think? 

[Image Credit] 
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Anti-feminist lawyer sparks furore over male 
studies course 

By: ANDREW TROUNSON 

A FURORE over the involvement of an anti-feminist lawyer in a proposed suite of 
male studies courses has exposed the divide between established masculinity studies, 
which is seen as sympathetic to feminism, and emerging field of male studies, which 
questions feminism. The proposed program included a course on how men are 
legally discriminated against, to be run by US-based anti-feminist lawyer Roy Den 
Hollander. 

An outline for the course provided to the HES by Mr Den Hollander included a lecture on how men 
need to fight for their rights through civil disobedience. 

According to reports, Mr Den Hollander has previously attempted to sue nightclubs offering discounted 
drinks only to women and Columbia University over its women's studies courses. He has also said the 
last source of power for men is firearms. 

Michael Flood, co-director of the University of Wollongong's Centre for Research on Men and 
Masculinity, said while he wasn't familiar with the proposed content of the courses, the involvement of 
someone such as Mr Den Hollander raised concerns that the courses were anti-feminist and lacked 
academic rigour. 

He said the emergence of male studies was a political ' ' backlash" against feminism, while in contrast 
masculinity studies was sympathetic to feminism. 

But men's health researcher and men’s studies advocate Greg Andresen said the views of one 
proposed lecturer shouldn't overshadow the possible merit of the courses. He said masculinity studies 
too readily accepted feminist paradigms in which maleness is presented as problematic. 

'' It is about the problem of men rather than men's problems," he said. 

' 'This may be a serious attempt to redress this situation and it would be very sad if because of this 
controversy and fears about a backlash, it were curtailed before it even got off the ground," said Mr 
Andresen, who is a spokesman for Men's Health Australia and a researcher at One in Three that raises 
awareness of domestic violence against men. 

Mr Andresen denied male studies was anti-feminist, describing himself as an equity-feminist 
supporting gender equality rather than accepting feminist ideas of a patriarchy. Mr Andresen said he 
didn't know Mr Den Hollander, and said his comments on firearms were concerning.' ' Gun control 
doesn't sound like a mens' issue to me," he said. But Mr Den Hollander stood by the comments and 
said the course should not be threatened by the media controversy. 

Universities were supposed to be open to differing views, but today, under feminism, the winds of a 
cult-like conformity blow through the halls of academia, when centres of learning and the press 
believe they have discovered the one and only truth," he told the HES. 

Anthea Taylor, president of the Australian Women's and Gender Studies Association, shared Dr Flood's 
concerns. 



While she hadn't seen the course proposals, she said ' 'courses that have an anti-feminist agenda, or 
that are simply about telling students that feminism has gone too far, would add nothing of value to 
the academy." 

The proposed courses have been developed by UniSA men’s health academic Gary Misan, who as 
recently as November was canvassing demand for the courses. 

He has been asked by the university not to comment. A spokeswoman for UniSA said it rejected the 
courses on several grounds including academic priority, quality, viability and the strength of the 
disciplinary base. 
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NEWS 

Tory Shepherd: Pathetic bid for victimhood by 
portraying women as villains 

TORY SHEPHERD THE ADVERTISER JANUARY 14, 2014 11:04PM 

IF you accuse a bunch of men's rights extremists of calling women whores and 
bitches, be prepared for them to deny they call women whores and bitches. 

And then prepare for them to call you a whore and a ... well, worse. 

Which is no big drama -1 learned long ago what happens if you cross these guys. Besides, last 
week I was called ShortHairLargeArse and ButchHairBargeBum. Far more accurate insults, 
although my hair has really grown quite long lately. 

But I'm pretty keen to go over some of the ground that's been covered this week after 
uncovering plans to have a Male Studies course at the University of South Australia. 

Most of the courses now won't go ahead - the uni says they were never approved, while other 
materials they say were pending sufficient interest, and a swag of proposed lecturers seemed to 
think they were locked in. 

READ MORE: Gillard 'treatment' a political turnoff 

Big ups to UniSA for having the sense to reject anything linked to those at the very fringe of the 
men's rights spectrum, and instead focus on men's health, taught by their own lecturers, not 
overseas ring ins. 

You'd think I'd shut up now the plans are off the table, but it's really important to get across 
the bigger picture. See, most people probably think that the men's rights guys I was talking 
about - the ones who habitually call women names, argue that they routinely make up rape, 
and put it about that women either incite their own domestic violence or are the abusers 
themselves - are just circle-jerk misogynists. 

They are - misogynists, I mean. And we're talking old-school misogyny - the hatred of women - 
as well as the new-school misogyny - entrenched prejudice against women. 

Not just harmless condescension or unthinking stereotypes, but some serious anger. 

The problem is, the circle is no longer closed, no longer just a bunch of angry guys in a 
basement. They're trying to get up the stairs and into the light. 

They want to play outside with legitimate experts in men's issues and male disadvantage. 




It's a classic tactic, used by pseudoscientific fraudsters. Adopt the language of the actual 
scientists. Find odd reports and old stories, random statistics and shocking anecdotes, and 
stitch them into a Hannibal Lecter-style creation that mimics valid inquiry. 

Try to sound like the real deal, and look enough like them to fool some people, some of the 
time. 

The good news is most of them struggle to keep up the farce. Paul Elam, editor of A Voice For 
Men, which is the global hub of men's rights delirium, popped up on FiveAA yesterday and said 
it was a lie that his site referred to women as bitches. That is, in turn, a lie. Any doubters 
should just Google it. 

I suspect that Mr Elam's defence, as it is entirely clear that he loves to call women names, that 
he thinks women sometimes are "begging" to be raped, that he scoffs at domestic violence and 
seems to think women deliberately provoke violence against themselves to somehow get at 
men, is rather piss weak. 

Maybe he just uses those words to describe feminists. He may even follow his managing 
editor's line of logic. Dean Esmay, talking about The Advertiser story on how their site likes to 
call women whores and bitches, said yesterday: 

"We do not regularly call women as a class whores or c**ts... we will on occasion call a woman, 
like Tory Shepherd or a man like (University of Wollongong lecturer) Michael Flood a whore, a 
c**t, or a bitch... yes, we use heated rhetoric." 

Yes, they do use heated rhetoric, and they do bang on interminably about how hard done-by 
men are. 

Not in the important areas of health, where men are behind, or even education, where the 
same thing is happening. Or suicide. 

No, not because of that, but because they keep getting ripped off and attacked by crazy bitches 
and feminazis out to oppress them. 

Poor boys, trying desperately to claim the mantle of victimhood. It would be pathetic if it wasn't 
for the fact that they are trying to make women into villains at the same time. 

It could be dismissed if they weren't trying to creep in where they are not needed, or wanted. If 
they weren't trying to lobby for law changes or to brainwash people into thinking black is white. 

The shades of grey, of course, are that sometimes men are victims - of domestic violence, of 
false rape accusations, of gold diggers. 

But these guys drown out any real discussion with their endless angry spittle. And that's the 
real bitch. 



HERALD SUN 
NATIONAL NEWS 


University of South Australia gives controversial 
Male Studies course the snip 

TORY SHEPHERD POLITICAL EDITOR 
THE ADVERTISER 
JANUARY 14, 2014 11:15AM 


CONTROVERSIAL aspects of a Male Studies course will not go ahead, the University of 
South Australia says - though lecturers involved with it still believe that it will. 

The Advertiser revealed yesterday that some of the lecturers listed for the professional 
certificates ad links to extreme men's rights organisations that believe men are oppressed, 
particularly by feminists. 

The university yesterday said two short courses that would cover male health and health 
promotion programs targeting males had been approved, that "no other courses have been 
approved" and that only university staff would teach the courses. 

Over the past two days, The Advertiser has spoken to several lecturers who believe the 
remainder of the proposed courses - on topics including gender bias and male power and 
privilege - are set to go ahead. An information sheet on the Male Studies course said it would be 
considered "if there is sufficient interest". 

US "anti-feminist" lawyer Roy Den Hollander said yesterday that he was preparing a course that 
looked at how the law favours females when it comes to employment, crime, domestic relations, 
property, divorce and illegitimate children. 

"The course is really looking back at 200 or 300 years of history and how the law treated guys 
and girls - and it treated girls more favourably than guys and it still does, maybe even more so. 

Mr Den Hollander also stood by his claim that men's remaining source of power was "firearms". 
Asked whether he thought that was "extreme", he said that it was true that it was "really the only 
area that they control in society now". 

He said that even where men dominate areas such as boards and politics, they are still 
enforcing the belief system of feminism. 



However, Mr Den Hollander is unlikely to be able to tell Adelaide students about similarities he 
sees between the men's rights movement and the civil rights movement, as the university says 
the subject he is down to teach was never approved. 

A statement from the university issued yesterday said only UniSA staff would develop and teach 
courses, and that the university did not "endorse or support the controversial comments on 
gender issues" revealed in yesterday's Advertiser. 

Yesterday men's rights activists attacked criticism of the course as lies, corruption and fascism. 

"As we know, feminist ideologues are well placed with the luxury of great control. But while this 
is clearly an exercise in their power, it is an exercise in power that is waning," Paul Elam, editor 
of the anti-feminist site A Voice For Men wrote, adding the "only way forward" was "straight 
through them". 

National Union of Students president Deana Taylor said a course like that proposed for the 
university provided "a dangerous platform for anti-women views". 


Sydney Morning Herald National 

University of South Australia distances itself from males 
studies proposals 

Date January 14,2014 



Amy McNeilage 
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The University of South Australia has distanced itself from a proposal for a series of male studies courses, some of which 
were to be taught by hardline anti-feminist advocates. 

The university has approved one of four proposed graduate courses, a certificate in male health and health promotion, 
which will begin online next month. 


But an original proposal by one of the university's academics outlined three further certificates, including a course called 
"males and sexism", which named lecturers who have been published on radical men's rights websites. 












American lawyer and self-described aniti-feminist: Roy Den Hollander. Photo: Supplied 

Among those named was American lawyer and self-described anti-feminist Roy Den Hollander, who filed a lawsuit 
against Columbia University for offering women's studies courses that preached a "religionist belief system called 
feminism", The New York Times reported in 2008. 

Advertisement 

Another proposed lecturer, Miles Groth from Wagner College in New York, wrote on the New Male Studies Facebook 
page on Sunday: "Two years of preparation and the support of the university from the start now seem to be jeopardy 
because of unnamed critics making erroneous accusations. It has been known for some years now that academe is held 
hostage by radical ideological feminists in the humanities and social sciences, and administration, who fear them." 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which were criticised in 
the media on Monday, were rejected in 2012. 

Any future courses would need to go through the same approval process, a spokeswoman said. 

But National Union of Students president Deanna Taylor said it was concerning that the academic who founded the 
course, Associate Professor Gary Misan, was linked to the controversial Americans. 

"It's a slippery slope once you open the door to people with these views and give them a platform ... it's not long before 
proposals like the ones that were rejected actually get approved," she said. 

Feminist academic Eva Cox said it was probably time to take a good look at how assumptions about gender constrain both 
men and women: 

"Whether we need to run a university course on them, I've got my doubts," she said. "The only reason I can see that you'd 
be running men's studies is for the men who want to complain that they haven't had enough attention as victims, and that 
does worry me. 

"Yes, some men have difficulties with going to doctors ... but I think we need to look at the assumptions about 
masculinity and femininity and how they trap both genders rather than picking on one or the other." 
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Lecturers in world-first male studies course at 
University of South Australia under scrutiny 


POLITICAL EDITOR TORY SHEPHERD 
THE ADVERTISER 
JANUARY 12, 2014 8:08PM 

LECTURERS in a "world-first" male studies course at the University of South Australia 
have been linked to extreme views on men's rights and websites that rail against 
feminism. 

The lecturers' backgrounds are likely to spark controversy, but organisers of the predominantly 
online course, promoted as the first of its type in the world, insist they are not anti-feminist and 
"it's very difficult for anybody who has opposing views to get a word in". 

Two lecturers have been published by prominent US anti-feminist siteA Voice for Men, a site 
which regularly refers to women as "bitches" and "whores" and has been described as a hate 
site by the civil rights organisation Southern Poverty Law Centre. 

The US site specifically welcomed the UniSA course as a milestone, editor Paul Elam saying it 
marked the end of feminists' control of the agenda. 

One American US lecturer - US attorney and self-professed "anti-feminist lawyer" Roy Den 
Hollander - has written that the men's movement might struggle to exercise influence but that 
"there is one remaining source of power in which men still have a near monopoly - firearms". 

He also argues that feminists oppress men in today's world and refers to women's studies as 
"witches' studies". 

Another, US psychology professor Miles Groth, says that date-rape awareness seminars might 
be deterring men from going to university. 

Mr Den Hollander has tried to sue ladies' nights for discrimination against men. He has likened 
the position of men today to black people in America's south in the 1950s "sitting in the back of 
the bus", and blames feminists for oppressing men. 

The course, which has no prerequisites, begins this year and will canvass subjects from men's 
health to gender bias. 


Course founder Gary Misan, from UniSA's Centre for Rural Health and Community 
Development, said they were "not anti-women" and that lecturers were associated with a range 
of groups. 

"I wouldn't say any of them are extreme or anti-feminist," Dr Misan said. 

"The aim of the courses are to present a balanced view and to counter some of the negative 
rhetoric that exists in society in general and in some areas of academe about men. 

"It's very difficult for anybody who has opposing views to get a word in. As soon as somebody 
mentions anything they perceive as being anti-feminist, they're pilloried, and in some cases 
almost persecuted." 

Dr Misan also said that writing something for a specific website did not necessarily suggest an 
affiliation. 

Dr Michael Flood, from the University of Wollongong's Centre for Research on Men and 
Masculinity, said these types of male studies "really represents the margins". 

"It comes out of a backlash to feminism and feminist scholarship. The new male studies is an 
effort to legitimise, to give academic authority, to anti-feminist perspectives," he said. 

Flinders University School of Education senior lecturer Ben Wadham, who has a specific 
interest in men's rights, said there was a big difference between formal masculinity studies and 
"populist" male studies. 

He said there were groups that legitimately help men, and then the more extreme activists. 

"That tends to manifest in a more hostile movement which is about 'women have had their turn, 
feminism's gone too far, men are now the victims, white men are now disempowered'," he said. 

"I would argue that the kinds of masculinities which these populist movements represent are 
anathema to the vision of an equal and fair gendered world." 

Dr Wadham said that universities needed to uphold research based traditions instead of the 
populist, partisan approach driven by some. 

Men's Health Australia spokesman and Male Studies lecturer Greg Andresen is also the 
Australian correspondent for US-based site National Coalition For Men, which declares false 
rape accusations to be "psychological rape", argues that talking about violence against women 
makes men invisible. 

Asked about his connection to NCFM, he said they were the longest-running organisation in the 
world to look at discrimination against men and boys. 

"Certainly they don't shy away from touching issues like false rape allegations, domestic 
violence, some of those hot topics," he said. 


"We have had 20 if not 30 or 40 years where the only study on gender has been from a feminist 
perspective ... that's why I think this course is so long overdue," he said. 

UniSA's Provost and Chief Academic Officer, Professor Allan Evans, said the courses covered 
important men's health issues and would equip allied health professionals who deal with men's 
health. 

"All new courses are reviewed thoroughly prior to being offered to ensure they are suitable and 
beneficial to our students," he said. 
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MTA short-changes 
straphangers with 
unlimited 
cards: lawsuit 

By Julia Marsh 
November 25, 2013 | 8:04pm 
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A Manhattan serial litigant, who recently lost a court fight against a 
Chelsea club he claimed discriminated against him for being an older male, is 
now waging a class action suit against the MTA saying the transit agency short¬ 
changes straphangers. 

In his Manhattan Supreme Court suit, Roy Den Hollander claims the 
Transit Authority has “misled” commuters by engaging in the “deceptive practice 
of falsely advertising seven and 30 day unlimited ride cards when such cards are 
valid for less time than that disclosed.” 

Hollander says, for example, that the MTA states on its website that seven- 
day unlimited MetroCards are “good for unlimited subway and local bus rides 
until midnight, seven days from day of first use.” 

But, he says, “This is not, in fact, accurate. The MetroCard is actually valid 
for six days from first use, plus a variable number of hours up until midnight on 
that sixth day.” 

He goes on to gripe, “Thus a seven day MetroCard purchased (and swiped) 
on October 22, would expire on October 28th (six days later).” 

The same thing happens with 30-day cards so the affect is that riders lose 
a day of service, he claims in court papers filed Monday. 

Hollander, an attorney, is suing for unspecified damages. 

The MTA has declined to comment. 

Hollander calls himself an “anti-feminist lawyer” but his court battles 
against women have not been successful. 

This past August he lost a legal challenge claiming that “Ladies Nights” at 
nightclubs were unconstitutional because they discriminated against men. 

He also sued Columbia University in a futile effort to get the Ivy League to cancel 
its Women’s Studies program. 

After shock jocks ridiculed the suit, Hollander sued them for $500,000 for 
defamation. 

Additional reporting by Rebecca Harshbarger 
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United States 

TlmTeeman New York 

Scott Adams, the creator of the popu¬ 
lar Djlbert comic strip about a brow¬ 
beaten white-collar worker, insists 
that he is a feminist, "if that means 
both genders having equal rights”. 

. This may surprise those who have 
read his blog, in which he said: “The 
reality is that women are treated 
differently by society for exactly the 
same reason that children and the 
mentally handicapped are treated dif¬ 
ferently. It’s just easier for everyone” 

-The ensuing brouhaha has bought 
attention to the “men's rights” move¬ 
ment, which wants to redress 
advances made by what one lawyer 
calls a ''feminarchy” who have cam¬ 
paigned to advance women’s rights 
to thedetriment of men. 

Roys Den Hollander, who is chal¬ 
lenging in court — fruitlessly, he ad- 
■Jhitsj-T'‘.ladies' nights" in NeWYprk 
bats where women get cut-priced 
drinks, said that “men's rights are 
being trampled every which way" 
and planned a civil disobedience cam¬ 
paign. “You see it in court all the 
time. Whatever the facts of tire case, 
women get their way," he slid. 
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Bars are the battlefield for a new gender war 
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A Man’s Losing Fight Against Ladies * Night 


By COREY KILGANNON 

A Manhattan lawyer who has 
■ filed a series of antifeminist law¬ 
suits in recent years — with little 
success — has suffered his latest 
defeat: the United States Su¬ 
preme Court refused to hear 
what he calls his “ladies’ night 
lawsuit.” 

In 2007,. the lawyer, Roy Den 
Hollander, filed a class-action suit 
against Manhattan nightclubs 
like Copacabana, China Club, Lo¬ 
tus and Sol, claiming that they 
discriminated against men by of¬ 
fering free or reduced admission 
to women on ladies’ nights. Mr. 
Den Hollander contended that 
these offers violated the 14th 
Amendment’s guarantee of equal 
protection under the law. 

The suit, filed in federal court, 
was dismissed, and so was a sub¬ 
sequent appeal. Mr. Den Holland¬ 
er then submitted a petition to 
the United States Supreme Court 
, on the same issue. He said he re- 
5 ceived word on Wednesday .that 
the court had refused to hear the 
case. 

“Of course, the three females 
on the court probably voted 
against it,” Mr. Den Hollander 
- said on Thursday. “Fighting for 
the rights of men is not a very 
popular thing to do in America 
these days. 

Mr. Hollander said that the ba¬ 
sis of Ms case was that feminism 


is a religion. “The U.S. Supreme 
Court,” he said, “has ruled that 
religion is a belief system that oc¬ 
cupies the same space in a per¬ 
son’s activities as a traditional re¬ 
ligion like Catholicism or Protes¬ 
tantism — a system that dictates 
your ethical and moral standards 
and activities.” 

“The feminists have taken con¬ 
trol over every institution in this 
country — they want to take con¬ 
trol over men,” he said; “I’m go¬ 
ing to fight them to, my last dollar, 
last breath.” 

Mr, Den Hollander said he did 
not hate all women; only femi¬ 
nists. 

“When I go to a club and I’m 
looking at some young babe, I do 
hot have malice in my heart,” he 
said. “When some great-looking 
20-year-old babe is walking down 
the street, it is not malice in my 
heart that I’m feeling.” 

Mr. Den Hollander refused to 
reveal his age because it might 
hurt his chances of picking up 
younger women at bars. He said 
that he looked younger than his 
true age and that “I want to con¬ 
tinue to exploit the infinite capac¬ 
ity of females to delude them¬ 
selves.” 

Mr. Den Hollander has also un¬ 
successfully challenged the fed¬ 
eral Violence Against Women Act 
and Columbia University’s wom¬ 
en’s studies program, which he 


called a violation of Tide IX and 
the Constitution. 

The federal judge who threw 
out the Columbia suit ruled that 
“feminism is no more a religion 
than physics.” 

Of the ladies’ night, suit, Mr. 
Den Hollander said: “I knew I 
did not have much of a chance to 
have my case heard in the U.S. 
Supreme Court, but I wanted to 
take this as far as I could. The 
next step is the streets, civil dis¬ 
obedience.” 

Terry O’Neill, president of the 
National Organization for Wom¬ 
en, said that Mr. Den Hollander 
reminded her of Bobby Riggs, 
who challenged Billie Jean King 
to a “battle of the sexes” tennis 
match in 1973 and then lost. 

“He was one of the best things 
to happen to women’s tennis,” 
Ms. O’Neill said, “because he 
started a national conversation 
about the inequality of prize 
money and other issues for wom¬ 
en.” 

Regarding Mr. Den Holland¬ 
er’s ladies’ night lawsuit, she 
Said, “Let’s face it: ladies’ nights 
are not actually for the ladies — 
they’re about men, for men — so 
why he’s complaining about, that 
I don’t understand.” , 

Ms. O’Neill caught herself. “I 
guess I’m getting sincere in the 
face of a ludicrous argument,” 
she said. ! 
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Injustice! 

Roy Den Hollander, Men's Rights Advocate, Will 
Not Stop Fighting Against Ladies' Nights 


By Leslie Minora, Fri., Sep. 3 2010 @ 6:00 PM 
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Yesterday, the Second Circuit Court of Appeals 

upheld Manhattan Federal Judge Miriam Cedarbaum's decision 

that ladies' nights are a legal part of New York's nightlife. The 

judges dismissed a complaint by Roy Den Hollander, the lawyer 
and plaintiff who claimed that New York clubs, Copacabana, 
China Club, AE.R., Lotus, and Sol discriminate against men 
when they lower drink prices and door charges for ladies.Turns 
out, Hollender is a "Men's Rights Advocate" with a history of 
fighting for the rights of the "oft-maligned" modern man. We 
caught up with him to find out more. 



www .roydenhollander. com 
Roy Den Hollendar, Men's 
Rights Advocate 


In 2008, Hollander — who, according to his website has a law 
degree from George Washington University and a business 
degree from Columbia — claimed that Columbia University's Institute for Research on 
Women and Gender is discriminatory because there is no equivalent program for men's 
studies. A judge dismissed the case. He also filed a complaint claiming that the Violence 
Against Women Act, which allows immigrant women who were abused by their spouses to 
obtain citizenship, is unconstitutional. A judge dismissed the case. [His ex-wife, a Russian 
citizen, once used the Violence Against Women Act against him. He writes on his website 
that the act grants citizenship to women "falsely accusing their American husbands," and 
he told us that on top of it all, he didn't know that his wife was actually a "Russian mafia 
prostitute."] 

Despite the latest dismissal, Hollander's highly personal mission to end ladies' nights isn't 
over. "I thought it was going to be a sure win," he says. He is currently working on a 
petition to appeal the decision to dismiss his case (though he admits he expects the 
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dismissal will be upheld), and meanwhile, has filed another complaint against Amnesia, 
the club that refused to allow him to enter without purchasing a bottle. 

"It might be because I'm a Libra, and I just don't like people violating my rights," says 
Hollander, who views feminists as a "special interest group" seeking "preferential 
treatment." 

"Ladies night is a microcosm for American society today in which guys shoulder the 
burden, and girls receive the benefits from the guys shouldering the burden... I mean, think 
about the draft," he says. 

You might picture Hollander as a celibate philosopher or an unconventionally focused 
hippie, but you would be wrong. 

"I pursue the lady that Mother Nature tells me to pursue," Hollander says, telling us that 
Mother Nature always tells him to pursue women in their twenties, whom he has been 
attracted since he was five, when he saw Gentlemen Prefer Blondes in theaters and 
checked out Marilyn Monroe's "pillows.". However, ladies can only guess at his age, 
because he will not reveal it. (Clue: It's a 1953 movie) 

In his own civilian protest, he doesn't buy drinks for women he hits on casually — unless 
he takes someone out on a dinner date, in which case, it's his treat. 
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When he's not fighting for man's rights, Hollander takes hip-hop dance classes. Why? "I 
love a lot of young ladies in one place...There's generally only one heterosexual man, and 
it's me," he says. "I take the class to meet chicks.. .1 don't take the class because I think I'm 
a dancer." 


New York Classifieds 


One time, he says he took a dance class that had 80 women in it. "That's better than what 
Osama Bin Laden offers, and you don't have to die for them," he says. "Look at what a 
girl's body is built for." It's built for sex? 'Yes." Man, and we thought legs were for 
dancing! 


buy, sell, trade (13,956) musician (3,642) 

rentals (12,775) jobs (8,350) 

personals (1,395) adult entertainment (61,703) 


Oddly for someone who so dislikes ladies' nights, Hollander prefers to go out in the 
Meatpacking District and likes playing the odds rather than focusing too much attention on 
one lady who may not be into him. 

By his estimates, there are 3.3 billion women in the world; he's attracted to approximately 
five percent; and that averages out to 7,000 girls per night. He doesn't use skeevy lines 
like, "Hey baby, how you doin?'" and instead says he goes with, "Looks like Al Gore was 
right," if it's a really hot day or "Looks like Al Gore was wrong," if it's chilly outside. 

What with all the lawsuits, Hollander is currently having trouble finding work as an 
attorney. So, while continuing his anti-feminist battle, he says, "I'm trying to switch my 
profession into acting." With a life fit for a Hollywood plot, perhaps a biographical 
screenplay is a better bet. 

[LM] 
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Moses Basket says: 

Good post, thanks 


Posted On: Saturday, Sep. 4 2010 @ 10:56AM 


Tari Atiles says: 

amazing i just have always loved michael and his songs. He was wild, There will never be 
another michael 

Posted On: Saturday, Sep. 4 2010 @ 4:23PM 

Clement Crookes says: 

wow i just adore him and his songs. Michael was wild, we will miss him 

Posted On: Saturday, Sep. 4 2010 @ 4:23PM 

Yi Jover says: 

tasty i just have always loved him and his sound. He was so talented, he will be missed 

Posted On: Saturday, Sep. 4 2010 @ 4:24PM 

Glynis Alger says: 

tasty i just am crazy about michael and his songs. Michael was one of a kind, he will be 
missed 

Posted On: Saturday, Sep. 4 2010 @ 4:38PM 

Garry Macedonio says: 

Hmmm i just have always loved michael and his powerful voice. Michael was wild, we will 


miss him 


Posted On: Saturday, Sep. 4 2010 @ 4:48PM 


Reproductive Cloning Ban Bill says: 

The problem with the new pc mandates for public responsibility is that demands for 
workplace equality ruin the whole club's atmosphere. 

What to do when the leadership of women aren't responsive to the sissy insult. Or the fat, 
bitch, dyke, ugly, or other meat market commonalities. When they won't shut up and 
won't go away? 

Then our boys might feel their weewees are too teeny and start acting up before the 
watercooler can be spiked! Can't fire people nowadays cause they are insecure about 
how they size up genitally. That's why it's better to keep the mamsel mopping that 
impossible linoleum, just flatter her good periodically and leave the club to the mens, 
where every 6 minutes distraction is activated. 

Women were domesticated for a reason, let's take back the office. 

Posted On: Monday, Sep. 6 2010 @ 10:58AM 

atheist says: 

Wow. When some fool is complaining about bars offering cheap drinks to the ladies, 
because it's just not fair.... you know you have a bitter jerk on your hands. 

Posted On: Tuesday, Sep. 7 2010 @ 11:04AM 

Irv Salos says: 

Whew! Too much personal information here, gang! The MRM is about the domestic 
violence 'industry'; false rape accusations; gender parity in sentencing for the same 
offence ... to name a few issues. This guy could have a mountain of legal work ... just as 
a consultant alone, if he really wanted it. Pity! 

Posted On: Wednesday, Sep. 8 2010 @ 3:02PM 

Santo Christoforo says: 

Yo, Roy! 

Skip the hip-hop and get down to brass tacks here, will ya! 

To hell with "Ladies Night"! I'm being railroaded on a harassment charge. Where's your 
office man? What's your number? 

Posted On: Wednesday, Sep. 8 2010 @ 3:13PM 
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CM says: 

This is good. I hope ladies night ends it's demeaning and insulting to men. Society is 
utterly insensitive towards men. 

Posted On: Thursday, Sep. 9 2010 @ 2:01 AM 

fools2234 says: 

Females just want to keep all of their privileges, I do think that this guy should go after 
something else tho like forcing DV industries(that recieve federal funding) to accept men 
and boys in(currently they dont). 

Posted On: Thursday, Sep. 9 2010 @ 12:17PM 

hi chops says: 

you can't change platitudes overnight. The men's movement leader doesn't want the 
broads to learn the empowering truth about anatomic erectile function and the mechanics 
of pumping. Cause he's insecure his domestic nag-on will be so offended at finding out 
how much time he's spent jacking to countless tits that she might, likeOMG, make a 
noise. LOL!!! 

Posted On: Thursday, Sep. 9 2010 @ 4:06PM 

Frontierville Guide says: 

I concord with your message , still, theres a few things I would have thrown in there 
myself. 
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Les bars gratuits pour les femmes sont constitutionnels 

Agence France-Presse 
New York 

Une cour federale americaine a deboute un avocat militant pour une stricte egalite entre les 
sexes, en jugeant que les promotions dont beneficient les femmes a I'entree de certaines 
discotheques new-yorkaises ne sont pas anticonstitutionnelles. 

Roy Den Hollander, un «avocat anti-feministe» autoproclame, a vu rejetersa plainte selon 
laquelle les « Ladies Nights» sont discriminatoires a regard des hommes et violent le 
principe d'egalite, selon I'arret rendu mercredi par la courd'appel de Manhattan. 

«Les hommes paient pour que les filles fassent la fete. Je ne trouve pas cela juste», a 
declare Pavocat au tabloid new-yorkais The Daily News. 

Dans sa plainte, Roy Den Hollander attaquait plusieurs discotheques new-yorkaises 
reputees, dont Copacabana, China Club et Lotus, qui proposent des nuits speciales au 
cours desquelles I'entree est gratuite pour les femmes. 

En vertu du 14e amendement de la Constitution americaine, le gouvernement a le devoir 
de proteger ses citoyens des discriminations. Devant les juges, Roy Den Hollander a argue 
que I'lztat de New York, qui attribue les licences d'alcool aux boTtes de nuit, est complice 

de pratiques promotionnelles «discriminatoires a regard des hommes ». 

Mais la cour a juge a I'unanimite que I'lztat de New York n'a aucun controle sur les strategies commerciales des boTtes de nuit. Dans son jugement, elle se refere «avec 
une grande reticence» a une jurisprudence federale de 1972, dite « Moose Lodge», par laquelle la Cour Supreme ne voit aucune responsabilite gouvernementale 
condamnable dans la pratique d'un club prive refusant de servir les Noirs americains. 

«A moins que la Cour supreme ne reexamine Moose Lodge, nous devons suivre son interpretation», ont precise les juges. 

Roy Den Hollander a annonce mercredi son intention de saisir la Cour supreme. 

L'avocat s'etait illustre dans les medias en 2008 en portant plainte - sans succes - contre I'universite Columbia (New York, nord-est) pour son cursus de «Women 
studies» (etudes feministes), qu'il a qualifiees de «bastion d'intolerance a I'encontre des hommes». 

«ll est grand temps que tous les hommes honnetes se battent pour leurs droits avantqu'ils n'en n'aient plus aucun», peut-on lire sur son site web. 
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aren't sexist to 
men; Court of Appeals 
rejects Manhattan lawyer's 


Share 

claim 


BY Helen Kennedy 

DAILY NEWS STAFF WRITER 


Wednesday, September 1st 2010, 8:24 PM 



Sipkin/News 


Ladies Nights, when women pay less to get into a club, do not voilate the Constitution, the Court 
of Appeals has ruled. 

The Manhattan lawyer who thinks the big problem with 
singles clubs is that women pay less to get in got the 
big brush off in court yesterday. 

The Second Circuit Court of Appeals rejected claims by 
self-proclaimed "anti-feminist lawyer" Roy Den 
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Hollander that letting women past the velvet rope for 
free or half price on "Ladies Nights" violates the 
Constitution. 

The state has no control because "liquor licenses are 
not directed related to the pricing scheme" at the door, 
the court said. 

The court, with evident amusement, said it must rule 
against Den Hollander even though "without action on 
our part, (he) paints a picture of a bleak future, where 
'none other than what's left of the Wall Street moguls' 
will be able to afford to attend nightclubs." 

Den Hollander, who sued the Copacobana, China 
Club, Lotus and others, blames militant feminists for 
the ladies-pay-less door policies - not prowling 
promoters trying to lure women to the clubs. 

"The guys are paying for girls to party. I don't think 
that's fair," Den Hollander said. "It's a transfer of money 
tom the wallets of guys to the pocketbooks of girls." 

He vowed to appeal to the Supreme Court. 

Asked to estimate the odds that the high court will 
agree to hear his case, Den Hollander said, "about the 
same as some pretty young lady paying my way on a 
date.” 

Memo to Den Hollander: trying to take freebies away 
from women isn't a terrific dating strategy. 

hkennedy@nydailynews.com 
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[Discussion guidelines] 

Let’s be real here folks. Women spend a minor fortune to look their best for us men (or other . 

women). Before they go to a club "for a free ladies night admission", they primp and polish lllllz|.345 
themselves, get their nails and hair done, and shave in places that would send any man 
screaming for cover! So I am sorry, they have a right to get in for free. It is wonderful to have 
them there looking so so fine. I simply love the ladies and ALWAYS pay their way on a date! 

Anything less would be disrespectful... 
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/A Report Offensive Post 

The reason these restaurants do this is that they know where the women go, the men will 
follow. They are using the women to attract the men. Any man who thinks women get a fair 
shake in this world, let alone preferential treatment, is a fool. 

/A Report Offensive Post 

Wow.this guy is obviously one of those douche bags who tried to get into a club and was 

denied, so hes trying to get back. Like Bronx Lady mentioned....they have bars for old men like 
him...he should stick to those bars so he find people he can relate to and are going through the 
same MID LIFE CRISIS he's going through!! 
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& Report Offensive Post 

that guys just mad cause he couldnt get laid in a room full of women sad sad sad 

Becau 

/A Report Offensive Post 

Jbrenner - I am so glad there is at least one man who realizes that. Its so appreciated. 

^ Report Offensive Pos^S mUr P 


cxb makes some good points about the differences between Constitutional law and what 
individual businesses can be compelled to do or not do. I did not know about this distinction 
and it is important. Come to think of it, if all sexual discrimination were illegal in every instance, 
then you could not have single sex schools, for instance, or all-male or all-female health clubs. 
A man could force a gynecologist to provide medical treatment to him on the grounds that the 
very medical specialty of. gynecology discriminates against men. And of course, the NBA 
would have to start drafting female players because obviously the 6'6" minimum height 
requirement is immensely sexist! So apparently there is some leeway here, especially when it 
comes to what private business owners can choose to do. For instance, if I ran a bar and 


including the Empire State Building, the Chrysler Building, the Statue of 










decided to have a "free drinks for Irish surname" folks, you could not haul me into court for 
discrimination. And I also think a distinction can be made betw 


Liberty, Times Square and more... 
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6:45:52 PM 
Sep 3, 2010 


& Report Offensive Post 

As I was saying, I think a distinction can be made between a company that gives a premium 
(such as a free drink) to members of a certain group, such as ladies/women, as opposed to a 
business charging a penalty, such as a surcharge, to a group, such as men. The latter might 
be illegal but I don't think the former is. 
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;i\ Report Offensive Post 

The only arguments put forward against Roy are that he "must" be gay or can't get laid, simply 

because he wants FULL equality? Wow, what a bunch of fools this article has invited. What may_I_respond? 

many ignorant, or 'stoooopiest' people aren't understanding is that feminists are constantly 

diluting the definition of 'rape'. It used to mean someone being brutally attacked and forced into 

sex. Now it means a woman needs to only have had a couple of drinks and can then claim she 

wasn't "capable of consenting" - suddenly, yet another innocent man is guilty of "rape". So 

these fools who keep promoting that women be given free drinks so men can get laid 

(obviously these guys demanding this policy struggle to get laid with sober women) will sooner 

or later find themselves accused - unjustly - of rape... but will be 'guilty' on the technicality that 

women aren't 'capable' of giving consent after a few drops of alcohol. 
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12:05:31 PM ME THINKS THEY CALL IT, LIQUID PANTY REMOVER. 

Sep 4, 2010 

/A Report Offensive Post 

Claire Voyant 

5:01:43 PM Suck it up, boys. You get better wages for doing the same work, so stop whinin' and ****in’. We 
Sep 5, 2010 HAVE to get free drinks to be able to cope with the lack of decent guys out there. Men are just click 
more desperate for a root, so clubs take advantage of it! Suffer in your jocks. Here t< 
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GLASS CEILING: Female bar-goers can continue to enjoy “ladies’ night” at New York bars, even if it does discriminate against men, a court says. 
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Lola can still get into the Copa for 
free. 

A federal appeals court yesterday 
upheld “ladies’ night” promotions at 
the Copacabana and other Manhat¬ 
tan hot spots. 

The Second Circuit Court of Ap¬ 
peals in Manhattan rejected claims 
by self-described “anti-feminist 
lawyer” Roy Den Hollander that 
charging men more for admission 
than women violates their rights 
under the constitution’s Equal Pro¬ 
tection clause. 

A three-judge panel unanimously 
ruled that Den Hollander failed to 
prove that the popular nightclubs 
— also including the China Club, 


IjV/luo cuiu jut cue ouujeei tv/ u 

law barring discrimination by any¬ 
one acting under government au¬ 
thority. 

Den Hollander alleged that the 
clubs “engage in state action” be¬ 
cause they sell booze under li¬ 
censes issued by the state. 

“Regardless of the veracity of this 
statement, we cannot agree that the 
state’s liquor licensing laws have 
caused the nightclubs to hold ‘la¬ 
dies’ nights,’ ” the court wrote. “Li¬ 
quor licenses are not directly re¬ 
lated to the pricing scheme.” 

Judges Rosemary Pooler, Ralph 
Winter and Roslynn Mauskopf 
noted that Den Hollander “paints a 
picture of a bleak future, where 
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Wall Street moguls’ will be able to 
afford to attend nightclubs” because 
of the pricing disparity. 

But they still agreed with a lower- 
court ruling that Den Hollander 
“has failed to sufficiently allege 
state action.” 

They also cited, “with great reluc¬ 
tance,” a 1972 Supreme Court deci¬ 
sion that “found no state action” 
when a Moose Lodge in Pennsylva¬ 
nia refused to serve a black man be¬ 
cause the club limited membership 
to white males. 

“Until the Supreme Court revisits 
Moose Lodge, we are required to 
follow its holding,” they wrote. 

In 2008, Manhattan federal Judge 


XTxmum uuiuxmui \xvuux auvuix 

tossed Den Hollander’s proposed 
class-action suit on the issue. In 
doing so, she sided with lawyers for 
the clubs who likened “ladies’ 
nights” to restaurant offers of 
“early-bird” dinner specials for sen¬ 
iors and free meals for kids. 

Den Hollander blasted yester¬ 
day’s appeals-court ruling. 

“It does not matter whether the 
nightclubs charge males or females 
or blacks or Latinos or any other 
identifiable group more for admis¬ 
sion — it is now constitutional,” he 
said. 

Den Hollander said he plans to 
appeal the case to the US Supreme 
Court. 

bruce.golding@nypost.com 
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Lawyer Wants to Take 'Ladies' Night' Case to 
Supreme Court 

September 1, 2010 7:02 pm Updated September 2,2010 6:02am 7 comments Q share Q print 

Attorney Roy Den Hollander believes that Ladies' Nights violate his rights under the Equal Protection Act. 

f| STORY COMMENTS E Recommend 



Manhattan attorney Roy Den Hollander claimed that Ladies' Night promotional events discriminated against men in a recent lawsuit. 
(www.roydenhollander.com) 

By Olivia Scheck 


DNAinfo Reporter/Producer 

MANHATTAN — A Manhattan lawyer may take his fight against "Ladies' Night" club promotions all the way to the U.S. 
Supreme Court, if he can get the increasingly female bench to accept it that is. 


The Court of Appeals for the Second Circuit rejected Roy Den Hollander's lawsuit which claims that Ladies' Nights violate 
men'srights under the Equal Protection Act, on Wednesday. 


Now, the self-proclaimed "anti-feminist" attorney says he wants to take it to the U.S. Supreme Court. 


But Hollander harbors serious doubts that the highest court in the land will be willing to hear his case about discounted 
nightclub admissions rates for women on Ladies Night. 
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Hollander said he could think of at least two justices who would probably decline to hear it. The lawyer named Justice 
Sonia Sotomayorand referred to "the other one... She just got onto the Supreme Court. I forget her name. Kagan or 
something." 

Four justices would have to agree, in order for it to be accepted. 

While the issue may seem frivolous to some, Hollander said it has to do with an "ideological corruption" that has been 
foisted upon the justice system by the "feminist special interests." 

According to this ideology, "It's ok to discriminate against guys, butifsnotok to discriminate against women or against 
people of certain colors or national origins," Hollander explained. 

Hollander has also filed lawsuits challenging sections of the Violence Against Women Act and Columbia University’s 
decision to offer courses in women's studies but not corresponding courses about men's studies, both of which have been 
thrown out 

Since beginning this string of anti-feminist lawsuits in 2007, Hollander said his "clientele has dried up" and he's been 
"virtually pink listed" by potential legal employers. 

Unable to find work as a lawyer, the attorney said he'sturning to acting, earning $100 a day as a movie extra. 

Explaining his decision to get involved in the anti-feminist cause, Hollander cited "PMS"or "persecuted male syndrome." 

He claims he was first slighted by the female side of the race when his ex-wife — a woman he said he'd met in Russia 
and helped migrate to America as his wife — turned outto have been the former mistress of a Chechen warlord. When 
he divorced her, he claims she got preferential treatment in the court. (Short of sources in Chechnya, DNAinfo could not 
verify the validity of his first statement. Hollanderdid not provide evidence of the second statement.) 

"I don't like people violating my rights," Hollander told DNAinfo. 

Links 

Appeals Court Thwarts Effort to Outlaw Ladies' Night at Manhattan Bars 

A federal appeals court in Manhattan rejected a lawsuit claiming that ladies' nights violate men's rights under 
the Equal Protection Act. [DNAinfo] 
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Mr. Hollander is so intelligent to do this. Everybody 
knows that if you want to know if something is 
unfair in this regard, then just reverse the gender in 
the matter. If you walked into a diner and a sign 
read "Men Eat Free" on Tuesdays, then women 
would be filing lawsuits all over the place. Diners 
allow kids to eat free and bars allow women to 
drink free or half price; therefore we all know it is 
discrimination. To say that women get paid less for 
doing the SAME WORK is a lie. If that were true, 
then, then the EEOC would have a line to fill out 
complaint forms for about 1,000 miles long...it's 
false. Further, if bars have to coerce women to 
come, then that just means they don't want to be 
there anyway. I applaud Mr. Hollander; and I boo 
the other posters on this discussion who knock 
him. Go Roy, you rock!!! 
a | October 2, 2010 


This attorney strikes me as the kind of guy who has little 
or no control over the women in his life. Hope I am 
wrong. But I would like to ask if any of you "guys" 
have considered the fact that women still are not 
paid the same as men for the same work. We should 
be getting breaks in our lives from somewhere if 
you won't give us the same wage or salary. We 
should counter sue for some equal rights also. 
Also, giving us ladies a break on price brings us in 
and also the guys. Drop the suit. It is clogging the 
court system, 
ninya | September 17, 2010 
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I would love it if he can strike down the VAWA on 

Constitutional grounds.lt is a 4 billion dollar rapist 
subsidy. The return on investment of YOUR 4 billion 
in tax dollars, goes to the fed processing workplace 
rape cases thru the fed system....morethan 147,000 
cases per year according to the DOJ. 500,000 
according to the OVAW. I am sure the government 
is not letting corporations rape women at the Title 
VII "cap" of 300,000. A workplace rape case in 
"arbitration" can be worth a few million to the 
federal government. A woman is worth more raped 
on her job, than the taxes they extract from her pay, 
so women have to be careful not to walk into the 
wrong office ...you have to quit your job... and the 
only thing that will happen is the government gets 
paid on the case.... As to Ladies Night, someone tell 
Hollender that the reduced price is not 
discrimination....it is done to bring women in for 
the men...think of it as another male seeking sex 
subsidy 

Beverly Prather | September 12, 2010 


The previous commenter (using the Rand Paul argument 
against the Civil Rights Act) cites the right of a 
private establishment to "regulate its own 
business." This completely misses the point of both 
that law and the present situation: It is a question 
of discrimination, not regulation. A nightclub would 
not be allowed to charge different prices for blacks 
or Asians than it does for whites. I think Hollander 
has a valid constitutional point, which ought to be 
clarified by the Supreme Court. The ramifications 
are interesting: For example, can an establishment 
charge lower prices for children, students, or the 
elderly than for the general adult population? 
ngagspa | September 2, 2010 

He is actually guilty of what he accuses of the feminist 
movement's influence upon the law, that the 
government has the "right" to regulate "equal" 
admission fees to men and women. Socialist 
thinking (which Feminism falls under) seeks to 
have the government regulate business, but 
government has no jurisdiction in private business. 
Constitutional Law has to do with the regulation of 
GOVERNMENT/PUBLIC practices-not PRIVATE 
Clubs have a right to charge whatever they want to 
whoever they want. (Also, under the equal 
protection clause, which Hollander wants to draw 
hisarguement from, a gay night club could charge 
more money for straight women who want to enter). 
A private business has the right to regulate its own 
business-within its borders -however it wants. The 
government has enumerated powers--and nowhere 
does it say it can regulate business, 
xorezx | September 2,2010 


Perfect example of the over-letigeous american 

stereotype. Don't whine for a living - Mwah, that's 
not fair! - This man should be permanently banned 
from all drinking establishments since he is clearly 
a buzz-kill on a pandemic level. 

DCCox23 | September 2,2010 


The man's no dummy, having worked in BigLaw, but 
surely he can find abetter way in which to practice 
his legal knowledge-how about volunteering at 
Legal Aid or setting up a firm to assist the 
thousands of New Yorkers who are filing for 
bankruptcy and can't afford the high legal costs? 
Enough of the frivolous law suits. Bar owners 
know that the guys will go where there are gals, it's 
human nature. If there is any offense involved in 
"ladies' nights" it is that women are being 
objectified as decoys by the club proprietors. Oh 
no! I just gave Mr. Hollander another issue for his 
case. Groan. 

Alpha Imp | September 2,2010 
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Ladies' night not all right, state says 

The mainstay of bar culture is deemed discriminatory by the state's Human Rights Department. 

By ABBY SIMONS and MARY LYNN SMITH, Star Tribune staff writers 

Last update: June 11, 2010 - 4:41 PM 

It's a bastion of bar culture: "Ladies' Night," staged to attract female customers by cutting their 
drink prices and cover charges. 

It's also illegal gender discrimination, according to the Minnesota Department of Human Rights. 

The department charged this week that by having ladies' nights, five Twin Cities establishments 
denied men the right to "full and equal enjoyment" of their businesses. 

"Gender-based pricing violates the [state] Human Rights Act," Commissioner James Kirkpatrick 
said in a statement. But even though this marks at least the second time in 16 years that the 
department has cracked down on the practice, it apparently has continued because bar owners 
aren't sure it's illegal, and enforcement clearly has been spotty. 

The establishments charged won't be named until the cases are resolved, the department said. 

In 1994, Gators, a now-defunct Mall of America club, resolved a human rights case by paying 
less than $500 to Steve Horner of Apple Valley. He had complained of having to pay a cover 
charge on ladies' night, and the department said the club discriminated against him. 

At the time, the department's deputy commissioner, Dolores Fridge, said, "We will pursue any 
and all individual complaints of gender discrimination concerning ladies' nights." 

The Minnesota Licensed Beverage Association notified its membership, and the association's 
then-director predicted that half of them would stop having ladies' nights and the rest would 
continue until a complaint was filed against them. 

Since then, many bar owners apparently have forgotten about the dust-up, don’t know the law or 
have decided the popular events are worth the relatively small risk. 

"I didn’t kn ow there was an official judicial decision," said Kenn Rockier, executive director of 
the Tavern League of Minnesota. "I guess if it came to it, the first thing I would do is have 
somebody look at it to see if it was constitutional." 

Rockier added that, "It isn’t a matter of wanting to discriminate. If you've got 200 ladies, you 
have 400 men. Would I agree with a promotion that said Caucasians get a discount? No. That 
would be patently offensive. To me, this is just a marketing niche." 



'Kind of old school’ 


With free drinks in hand. University of Minnesota student Missy Austin gathered this week with 
her friends for a ladies' night at Sally's Saloon and Eatery. "I guess ladies’ nights are kind of old 
school, especially in this day and age," she said, when told about the discrimination complaint. 

But she and her friends are OK with that: "We’re all in college and we don’t have much money." 

And University of Minnesota student Ross Reynolds doesn’t begrudge the ladies free or reduced- 
price drinks, pointing out that some bars, including Sally's, offer guys drink deals on other 
nights. "For the most part, a lot of guys end up buying girls drinks. So ladies’ nights saves us 
money," he said. 

Even a former head of the Human Rights Department, Minneapolis employment and civil rights 
lawyer Steve Cooper, doesn’t seem offended. 

"If you use gender as the reason for a decision, then it is on its face discriminatory," he said. "But 
on a practical level, it's a little bit of'Who cares?'... It’s not like they’re depriving people of a job, 
education or something else that's important." 

New York attorney Roy Den Hollander has for years made his living filing gender discrimination 
complaints for men, including himself. 

Who cares? He does. 

"[Men] have to pay more for the services [clubs] offer just because an accident of nature made 
them one sex or another?" he said. "That’s the basis of discrimination, and it shouldn’t be 
allowed." 

The Human Rights Department acknowledges that Minnesota bars might continue to flout the 
law. 

"Whether establishments would continue to have ladies’ night is nothing that we can control," 
said the department's communications director, Jeff Holman. 

But he added that the department will keep on responding to complaints that individuals make 
when they feel a bar's promotion has discriminated against them. 


Abby Simons • 612-673-4921 Mary Lynn Smith • 612-673-4788 
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Ladies’ night deals may violate Minn, law 

Free drink specials that women receive at some Twin Cities bars during ladies’ nights may be a 
violation of the Minnesota Human Rights Act, according to the state’s Department of Human 
Rights. 



University seniors Sarah Arlt. left. Lauren Lammers. middle, and Amber Johnson enjoy free drinks during Ladie's Night at Preston's 
Urban Pub on Thursday 
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June 09, 2010 


Free drink specials that women receive at some Twin Cities bars during ladies’ 
nights may be a violation of the Minnesota Human Rights Act, according to the 
state’s Department of Human Rights. 

The department is currently investigating the drink specials at five Twin Cities’ 
bars and restaurants in response to complaints of gender discrimination, 
department spokesman Jeff Holman said. 

Ladies’ nights generally consist of one or two hours of free or reduced-price drinks 
for women while men pay full price. 

“Gender-based pricing violates the Human Rights Act,” department Commissioner 
James Kirkpatrick said in a statement. 

The department would not comment on the establishments involved, as the 
investigation is ongoing. 






Holman said if an establishment is found to have violated the Human Rights Act, it 
may be forced to pay damages to complainants or end the ladies’ night specials 
ruled discriminatory. 

Technicalities 

According to Minneapolis lawyer Linda Holstein, specific wording in the Minnesota 
Human Rights Act distinguishes it from other human rights acts that specify 
“preference given to one gender over another” as gender discrimination. 

In 1994, the Wisconsin Supreme Court ruled that a ladies’ night at Pearl’s 
Nightclub in Madison violated that state’s equivalent human rights act because the 
act prohibits “preferential treatment to some classes of persons in providing services 
or facilities in any public place of accommodation or amusement because of sex.” 

The Minnesota Human Rights Act does not contain the word “preferential.” 

“Just those words alone would indicate that right now ... the Minnesota law does 
not lend itself as easily to one of these kinds of cases,” Holstein said. 

Nevertheless, Holstein said the phrase alone is not a decider for the Twin Cities 
lawsuits. Enough complaints of gender discrimination “can convince, perhaps, a 
legislator to take this on and amend the Minnesota Human Rights Act,” she said. 
“The wording of these statutes makes so much difference,” she said. 

Holstein said the complaints against ladies’ nights would be stronger had men been 
asked to pay more than they would have any other night. 

“That would be discrimination,” she said. 

The ‘anti-feminist’ 

These types of allegations against ladies’ nights are not new. 

Roy Den Hollander, a New York lawyer, has filed numerous lawsuits and 
complaints against establishments with ladies’ nights in New York City. 

Den Hollander began his crusade against ladies’ nights in 2000 after being charged 
to enter a nightclub where women got in for free. 

He has since brought a series of complaints and suits against nightclubs in New 
York City, the majority of which were thrown out. In the one case which Den 
Hollander considered a success, he was sent a settlement check of $40 by a club 
owner and was able to get in free at his next visit. 

Reaction to his campaign has been predictably sour, Den Hollander said. But if the 
roles were reversed and women were the alleged victims of discrimination, he 
predicts there would be little opposition. 

“I’ve been called every name under the sun,” he said. 

Sally’s Saloon and Eatery in Stadium Village has their popular Ladies’ Night on 
Wednesdays, when women drink free from 10 p.m. to 12 a.m. 

Sally’s general manager Don Bye said the practice is not discriminatory due to a 
similar, albeit shorter, “Guys’ Night” on Tuesdays, when men drink free from 10 
p.m. to 11 p.m. 



Den Hollander does not see this as a form of mitigation. 

“It’s discrimination at one time, it’s discrimination at another time,” he said. 
Through his self-labeled “anti-feminist” work, Den Hollander has come to one 
conclusion^ “It’s obvious — the courts are useless for guys.” 

Other factors 

Holstein raised the question of sexual identification discrimination as well. Since 
the ladies’ night establishment thrives on the business of men who come to meet the 
women, “it is kind of designed for heterosexual men — maybe it’s discriminatory 
towards gay men,” she said. 

The reported rape at a Ladies’ Night at Sally’s in May raises the issue of whether 
the specials make women a target for sexual assault. 

“As a defense attorney, I wouldn’t immediately jump to the conclusion that the 
ladies’ night caused this particular occurrence,” Holstein said. 

Bye stressed that Ladies’ Night at Sally’s is simply a promotion to get both men and 
women seeking women into the establishment. 

Guys’ nights are simply not as popular as ladies’ nights, he said. “[Men] are not 
banging down the doors.” Holstein raised the question of sexual identification 
discrimination as well. Since the ladies’ night establishment thrives on the business 
of men who come to meet the women, “it is kind of designed for heterosexual men — 
maybe it’s discriminatory towards gay men,” she said. 

The reported rape at a Ladies’ Night at Sally’s in May raises the issue of whether 
the specials make women a target for sexual assault. 

“As a defense attorney, I wouldn’t immediately jump to the conclusion that the 
ladies’ night caused this particular occurrence,” Holstein said. 

Bye stressed that Ladies’ Night at Sally’s is simply a promotion to get both men and 
women seeking women into the establishment. 

Guys’ nights are simply not as popular as ladies’ nights, he said. “[Men] are not 
banging down the doors.” 
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Lawsuit against CU women’s studies 
department dismissed 

The U.S. Court of Appeals ruled that the University has not harmed men with its 
women's studies department. 

By Madina Toure and Sam Levin 
Published April 21,2010 

Though Roy Den Hollander, MBA ’ 97 , thinks Columbia’s support of gender studies 
discriminates against men’s rights, the U.S. Court of Appeals ruled on Friday that the University 
has not harmed men with its actions. 

Hollander, a controversial men’s rights activist who first filed a lawsuit against Columbia in 
August 2008 , has claimed that Columbia’s support of a women’s studies department was a First 
Amendment violation, on the grounds that, legally and constitutionally, feminism counts as a 
religion. 

He has also charged that the discriminatory nature of a women’s studies program is in violation 
of the equal protection clause of the 14 th Amendment. His argument is that Columbia cannot 
use public funds for the Institute for Research on Women and Gender unless it supports an 
equivalent men’s studies program. 

The United States magistrate judge ruled last April that there was no valid injury for the 
plaintiff, Hollander, and the decision said that the case therefore merited no judicial authority. 
Later that month, Judge Lewis Kaplan of the U.S. District Court, Southern District of N.Y., 











upheld the magistrate ruling, stating that “feminism is no more a religion than physics.... The 
core of the complaint therefore is frivolous.” 

And last week, Hollander’s case, for now, reached the end of the line with the U.S. Court of 
Appeals’ decision to uphold the lower courts’ dismissals. The court argued that the prior 
decisions “properly dismissed the action for lack of standing as to all defendants because the 
plaintiff s claims of harm amount to the kind of speculative harm for which courts cannot confer 
standing.” 

But Hollander said on Tuesday that the fight was far from over. “I can bring this case again, and 
I’m going to bring this case again,” he said, arguing that the court ruling emphasizes that he has 
no standing, which he said leaves options open to pursue a different track of the case. Hollander 
said he plans to focus his complaint on government support for the “religion” of feminism, an 
argument that he said he can make because he is a taxpayer. 

Hollander said he had expected the latest blow to his case. “I’m not surprised. When it comes to 
men’s rights, the courts in this country are useless,” he said. 

Though representatives from the Institute for Research on Women and Gender, along with 
several gender studies professors, could not be reached for comment, over the course of this 
case, Columbia has argued that Hollander has no standing since he is simply pursuing his own 
personal hostility toward feminism. 

The continued fight for Hollander is not about winning in court, which he acknowledges is not 
likely. “The only thing that I can really do with these cases is point out the hypocrisy,” he said, 
adding, “I believe the only way to change this is for 100,000 armed guys to show up to 
Washington, D.C., and demand their rights.” 

Students on campus said that they were uncertain what a men’s studies program would entail. 

“I think you can raise the question, but I think in doing so you have to be careful.... There’s not a 
historical bias against men,” Bianca Schreiber, BC ’ll, said. “There’s not... a need for a men’s 
studies program in the same way.” 

Robert Post, SEAS ’ll, agreed, saying, “It just seems like the suggestion that there should be a 
men’s studies seems retaliatory.” 



Phil Crone, CC ’ll, defended the program, saying that its purview is broader than women. “It 
sort of tries to talk about many different identities in terms of biology, sexuality, identification 
with different groups,” he said. “Even though women might be in the name of the field, it doesn’t 
solely focus on women.” 

But Ben Bao, a master’s student at Teachers College, said that Hollander’s argument for a men’s 
study program may be valid if he has done the research. “He thinks it’s useful to study, so I 
support his idea about that,” Bao said. “I haven’t heard this kind of study before, so it’s very 
interesting.” 

news@columbiaspectator.com 
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Court Rejects Men’s Studies Lawsuit 

By COREY KILGANNON 


Work Begins on World 
Trade Center Checkpoint 


Remember the lawyer who sued Columbia University for 
failing to offer classes in men’s studies ? His contention 
was that Columbia was being biased against men, since 
the university offers women’s studies. 

The lawyer, Roy Den Hollander, contended that he was 
trying to save the men of the world, one chauvinistic 
lawsuit at a time. But he’ll have to do better next time, 
because his suit against Columbia was thrown out on April 
23 by Judge Lewis A. Kaplan of United States District 
Court in Manhattan. 

In his decision, now released, the judge noted that Mr. 

Den Hollander claimed Columbia was violating the first 
amendment because “his central claim is that feminism is 
a religion.” 
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Roy Den Hollander, in a photograph from 
his Web site. 
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“Feminism is no more a religion than physics,” the judge wrote, “and at least the core of the 
complaint therefore is frivolous.” 
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The judge also disagreed Mr. Den Hollander’s claim that the judge should have recused himself 0ne Police plaza 
from the suit because he attended Columbia. 


Mr. Den Hollander, who had claimed that offering a course of study about one gender violated 
Title IX and the Constitution, assailed the judge as a feminist and said, “The only thing frivolous 
and absurd is men looking for justice in the courts of America.” 

“When it comes to men’s rights, judges act with an arrogance of power, ignorance of the law, 
and fear of the feminists,” he said. 
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do you mean a Caucasian local of European 
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“ Choose the one that doesn't honk.” 

-MBP 


The Taxi of Tomorrow Is Down to 3 Choices 


I would have kissed her.” 


— cd 
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What You Wouldn't Do if You Could Do It Again 


2 . 


“ Just keep her away from Mike Bloomberg. God 
only knows what job he might offer her.” 

Good decision. This was just another example of white men crying about how 

hard it is to live in a country where they have all the advantages. Get over it. If _ Nat 

you fail in life, its your fault! Besides if you must learn more about the culture of 

men, then take any class called history, literature, science etc And it will be a Gina Lollobrigida. Need We Say More? 

course primarily about men’s history, men’s literature, mens’s science etc.... 

— R. Arispe 
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It’s still hard to believe this guy is for real. There are plenty of courses on men’s 
studies, although usually they’re listed under “history.” 

— Jamie 


The things a woman (ex-mail order bride) can drive a man to do! 


— Xivo 


This only serves to point out how absurd it is to have classes in women’s studies. 
We don’t need one program that’s biased towards women and another that’s 
biased towards men. History education must be an unbiased presentation of the 
facts, with room for debate on all the issues. 

-Ilya 


Doctors are often investigated for Medicare fraud. Shouldn't lawyers be 
investigated for lawsuit fraud, ie, filing frivilous lawsuits that waste time and 
money and crowd an already overburdened legal system? Or better yet, as 
Shakespear said... 

— Robert E. Topper, MD 


Men’s studies, like women’s studies, now more often than not falls into the 
category of gender studies, which examines gender as a social construct 
particular to a given place and time. Women’s studies, while still a department in 
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many universities, is generally considered to be quite outdated. 
That said, I think Jamie, # 3 , has summed things up quite nicely. 


— Karen 


Womens studies...We need mens studies. Good Try! 


— bee 


Ideally, history would be about both genders equally. In reality it isn’t. But 
illuminating the role of women in history is not the sole function of Women’s 
Studies. It also includes consciousness raising about and discussion of social and 
political issues of importance to women specifically. It is entirely reasonable to 
maintain there should be Men’s Studies which provide a similar function for 
men. And if you think Women’s Studies raises consciousness in a non-biased 
fashion, consider its position on circumcision which it properly condemns when 
the victim is female but ignores or excuses if they are male. Just one of the most 
glaring examples, there are others. Mr. Hollander’s mistake was claiming it was 
a religion, not in protesting the disparity. My thanks to Ilya for demonstrating 
not all women are condescending self-serving hypocrites on this issue. No 
thanks at all to Mr. Topper and other dismissing men. You are as pathetic as 
women who mocked the suffragettes. 

— Edward Virtually 


All this law suit shows is how bad a lawyer Mr. Hollander is. If he would have 
filed a brief based on facts and logic, rather than ideology, he may not have 
ultimately prevailed at trial, but he would have gotten a fair hearing. 

— DonO 


According to the Biographical Directory of Federal Judges (official), Kaplan did 
not attend Columbia. He studied at Rochester and received his J.D. from 
Harvard. http://www.fjc.gov/servlet/tGetInfo?jid=i 226 

— Mark 


I was in a men’s group in the 70 ’s. Brings back memories... 

— Robert Jordan 


Women’s studies is a joke. It’s the kind of soft-subject area of study that should 
be offered as an elective only. A degree in this field is about as useful a degree in 
comparative basket-weaving or folklore & mythology. 

That being said, I’m glad this lawsuit failed. Men’s studies would have been an 
equally useless area of study. What we need now are more students studying 
science and engineering. The last thing we need is another useless academic field 
rooted in gender based whining. 

-JG 


I think this guy’s time would be better spent guaranteeing equal treatment fo 
both men and women under NY state divorce law and fighting for father’s rights. 
While I hate Columbia’s politics, I wouldn’t begrudge them to teach anything if 
they didn’t take public money. (The same goes for the Nazi Party in Skokie, IL, 
IMHO.) 


— Jon S. 


With a constitutional provision as obvious as “equal protection” this guy is doing 
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men more harm than good. Way to make equality in access to education a joke, 
nutjob. 

— David 


JG-hey, you insult folklore and mythology...such a course of study could be very 
useful indeed to pursuing graduate degrees in literature or divinity, for 
instance.... 

The premise of this lawsuit was...odd. I don’t agree there should be “men’s 
studies.” But I do think women’s studies programs are mostly absurd. History 
should do a better job of incorporating the lives of women into course material, 
and “gender studies” can even-handedly address problems of both manhood and 
womanhood in society. But why should there be a whole course of study devoted 
to one sex but not the other? It’s not equal, and I don’t think it really does 
anything to advance true equality for women. 

— Emily B. 


JGI obhject to yore puting down my comprative basket-weeving degreee. 
Thanks for making me choke on my coffee.:) It’s all good though. Comments are 
easily 50 % of the fun of reading the Times. 

That the lawsuit was frivolous is beyond argument. What I really don’t 
understand is the motivation of someone to bring a case like this to the court. 
Snubbed suitor? Professor refused to re-consider a grade? This didn't come out 
of nowhere. Nobody takes womens’ studies seriously enough to actually argue 
about the efficacy of having a mens studies program without some serious 
mental issues. 


— Robert Pratt 


What Roy Den Hollander and a great many other people seem unaware of is that 
the majority of Women’s and Gender Studies courses taught at present cover 
many issues connected to gender, not just those relevant to women, women’s 
history or feminism. It frequently takes a global, transnational, and postcolonial 
focus as well. 

It can hardly be said that feminism is only about women. Pay equity for women, 
as just one example, is something which greatly affects the income of families as 
a whole. 

I long for the day when the discipline truly becomes outdated. In the meantime, 
my students will continue to learn about such varied topics as the sexual division 
of labor and its impact on both men and women, the history of compulsory 
sterilization, and why a 13 -year-old Somalian girl who was gang-raped was 
partially buried in a hole and stoned to death for her “crime.” 

I don’t teach at Columbia, but I’m perplexed that a Columbia-trained lawyer, let 
alone any educated person with a shred of common sense, would try to make the 
case that feminism is a religion. I hope he receives all the mockery he so richly 
deserves. 


— professor 


I find it humorous how so many sectors of the population feel they are more 
entitled than others to study their particular bias. This along with the notion that 
it’s okay to slight one group, so as to compensate a different group for their being 
slighted in the past.. 

Has anyone ever heard that two wrongs don’t make a right??? The plethora of 
specialized studies is nothing more than bigotry and favoritism for the sake of 
some supposed slight. 

Life isn’t fair and never was designed to be fair, you can’t set things right by 
discriminating against some other group to compensate for your being 
discriminated against. This case is a perfect example, Female Chauvinism is not 
a remedy for Male Chauvinism and vice-versa, the same way the racial 
preferences of “Affirmative Action” cannot and will never correct the injustices 
of the past. It simply inflicts the same injustice to the other side. This will only 
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salve the petty minds of those who feel revenge is justice. The plain and simple 
fact is, as this lawsuit demonstrates, these small minded “fixes” create more 
resentment and more bias, and consequently more absurd demands to add more 
bigoted courses of study to the .curriculum. ENOUGH ALREADY, This practice 
is divisive and diminishes the fact that we are all human beings. 

How does discriminating against anything undo any past differential treatment? 
It doesn’t, and the idea is just drivel to justify the bigoted, inequitable policies 
that are being implemented by those hellbent on punishing someone, anyone 
they feel is vaguely responsible for their past injustice. Nothing will ever set the 
past straight, and certainly not more prejudicial polices 

— David F. 


Just look at mr. den hollander’s photo...he is trying to evince some sort of 
credibility and toughness that he may not really have...just another garden- 
variety angry white man. 

also, Edward Virtually ( 9 ), there is no point in making blanket statements about 
male circumcision and female genital mutilation. When male circumcision is 
done properly it does not cause any lifelong life-altering harm, whether it’s a 
good idea is up for debate, but there is no debate about the fact that calling FGM 
“female circumcision” is grossly euphemistic. Victims of FGM suffer horribly. 
Their mutilation typically occur in unsanitary conditions and can lead to 
infections that are life-threatening. Sometimes the entire labia as well as the 
clitoris is excised. Afterwards, they are liable to suffer fistulas when they are 
unable to labor and deliver normally because the vaginal opening is scarified and 
inelastic. They and their babies are at risk of dying during these protracted 
labors. The fistulas often lead to lifelong incontinence (urinary and/or bowel) 
that makes them social pariahs. All so some patriarchal beliefs about women’s 
sexuality can be enforced. 

The costs of female genital mutilation, I think you will acknowledge, far 
outweigh the costs of male circumcision, which according to some scientists 
actually helps reduce the spread of sexually transmitted diseases like HHV and 
HPV. 

So I think if women’s studies focuses more on women’s mutilation than men’s, 
they can be forgive for that, don’t you? 
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Male circumcision can be just as damaging as female circumcision as children 
die from it in America and elsewhere. There are some “scientists” who also claim 
that female circumcision can prevent the spread of viruses therefore would you 
also recommend that Elizabeth. 

I have worked internaionally for 13 years to protect everyone regardless of 
gender from these mutilative practices your remarks are insultng to all those 
families who have lost male children from circumcision because they did not 
know the facts. 

Male circumcisionwas introduced into western medical practice to curb male 
sexuality and it does. 

All children who are circumcised suffer horribly there is no such thing as a 
properly done circumcision because it is not medically necessary. 

— Hilda Massie 


He has a right to ask for rights for men the agenda is totally biased against men. 
But to ask for another mens studies? Better would be to ask to have the womens 
studies program discontinued, who needs a lightweight joke degree anyway? 

— stano 


There should be a Foreign Women Studies course. That way, when American 
men are ready for marriage to a young fertile non feminist woman, they will 
know where to find her... 


— Rogue 
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Feminism in America has long outlived its usefulness considering the original 
goals of political, economic and social equality have already been met long ago. 
The continued existence of this movement is a con game that bilks taxpayers out 
of billions while denying the rights of due process of law for American men. 
Today’s women’s movement reminds me of a half deceased cow and it stinks and 
permeates the American judicial and legislative system. There are two electrodes 
attached to this cow and every one in a while the cow twitches. The name of the 
cow is appropriately named “American women feminists of the 21 st century”. 

-flus 


It seems as though everyone agrees that the lawsuit was frivolous and ridiculous. 
While I can’t see myself majoring in Women’s Studies, I do think the role women 
play is ignored- and why does feminism have such a bad name? Most of us have 
nothing against men. We just want the right to pursue our goals, get pay 
commensurate with our positions and work, and to be treated without 
denigration. 

And I don’t know about anyone else on this thread, but I strongly prefer gender- 
balanced work environments. Everyone seems much happier. 
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Men of Columbia, Roy Den Hollander wants you to join his case against feminism. 
Columbia has motioned for the judge in Manhattan’s U.S. District Court to drop 
Hollander’s class action lawsuit, but Hollander hopes to garner support from 
students. 


RELATED STORIES 

Lawsuit against CU 

women’s studies 
department dismissed 

April 21 2010 


In August, Hollander filed a lawsuit against Columbia, claiming that its support of a 
women’s studies department was a First Amendment violation, on the grounds that 
feminism is a religion. He is also claiming that the “intentional discriminatory impact 
against men of the women’s studies program is in violation of the equal protection 
clause of the 14th Amendment.” He claims Columbia cannot use government funding 
to support the Institute for Research on Women and Gender Studies unless it has an 
equivalent men’s studies program. 

This Friday, Columbia filed a motion for the case to be dropped, arguing that 
Hollander has no standing to sue since he is not a Columbia student, and that he has 
not coherently defined a men’s studies alternative. 

The University’s filing stated that Hollander’s complaint “reads like a parody,” and 
disputed Hollander’s claim that the University should establish a formal men’s 
studies program. 
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“Just as Hollander thinks that women’s studies courses depict men as the oppressors 
of women and the cause of the world’s ills, others might claim that African-American 
studies courses depict whites as the oppressors of blacks and the cause of the world’s 
ills,” Columbia’s motion states. “It is the court’s duty to protect the marketplace of 
ideas by rejecting any demand that books be burned or classes banned. ” 


Hollander, who graduated from the Business School, said he is hurt by “not having 
available the academic research and disciplines to counter the pernicious falsehoods 
about men that feminism preaches.” 


Hollander will file opposition papers to Columbia’s motion. The judge will then 
decide whether to request an oral argument before making his decision. 

Hollander dismissed the notion of parody. 


‘Women’s studies [programs] aid and abet murder,” Hollander said. “Where do you 
think all those lunatic female syndromes come from for excusing murdering incipient 
human beings, boiling babies, drowning their children, and killing their boyfriends or 
husbands ?” 


‘There’s no comparison,” Hollander said in response to Columbia’s African American 
studies analogy. “Black studies is not an ideological or a belief system.” 


“Besides, it’s only the feminists who violate my rights,” Hollander said. 
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Hollander’s recent case against ladies’ nights at bars was dismissed by a “lady judge,” 
IJ^Ifeb site says. 

Columbia’s motion argues that Hollander staked his case “on his personal hostility to 
feminism,” which has been brewing for years thanks to what he calls “an Edgar Allen 
Poe horror tale of a divorce.” 

Hollander worked for ABC News, several law firms, and Kroll Associates, Russia. 
Through Kroll, Hollander says he learned that the wife he brought to the U. S. from 
Russia was a prostitute allied with the Chechen mafia. 

“She also fed me drugs without knowing my tolerance level,” Hollander said of his 
former wife, whom he described as “a pathological liar, a person who would follow a 
dollar to hell. Not the kind of person you want to share your life with. She was out 
hoing, either for fun or for money. She obviously violated or broke her marriage 
vows. They meant something to me. Those are the reasons why I wanted a divorce.” 

Partially because of his wife’s alien status, Hollander said the divorce led to legal 
entanglements under the Violence Against Women Act, spurring his interest in men’s 
rights activism. 

After Hollander spoke to Columbia graduate students this summer, he said the 
audience’s civility threw him off. 

“I expected a Minutemen situation,” Hollander said. “To me, Columbia is a bastion of 
feminism, a boot camp for turning out feminist stormtroopers who pervert the 
constitutional law and destroy men.” 

Columbia states that Hollander is using the courthouse to wage a personal battle 
against an academic discipline. 

“Hollander’s complaint is nothing more than his political and ideological critique of 
feminism,” Columbia’s motion says. “His diatribe does not justify trampling on the 
central tenet of academic freedom —that universities may decide what to teach free of 
government interference—by banning the entire discipline of women’s studies from 
Columbia.” 

In an interview earlier this semester, history professor Alice Kessler-Harris, who 
teaches in IRWAG, derided the suit. 

“It’s a ridiculous lawsuit which is based on a set of assumptions which are utterly 
invalid, beginning with the one that declares feminism to be a religion,” Kessler- 
Harris said, noting that similar lawsuits have been filed in the past, and have all 
failed. 

See the web only, exclusive legal documents pertaining to the case: CU 
Motion to Dismiss Hollander and Hollander's Complaints . 

joy.resmovits@columbiaspectator.com 
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Columbia blasts ‘hostile’ lawyer 


BY THOMAS ZAMBITO 

DAILY NEWS STAFF WRITER 

LAWYER ROY HOLLANDER is an angry 
women-hater who has no business telling 
Columbia University what courses its pro¬ 
fessors should teach, lawyers for the Mom- 
ingside Heights school charge. 

Columbia lawyers took aim at Holland¬ 
er in the Ivy League school’s first response 
to Hollander’s legal challenge to its wom¬ 
en’s studies program. 

“Hollander’s assertion that the court 
can and should tell Columbia’s faculty 
what they can, cannot and must teach is 
based in its entirety on his personal hostili¬ 
ty to feminism, his belief that feminism is 


a ‘fundamentally false belief system,’ ” at¬ 
torney Robert Kaplan wrote. 

Hollander sued Columbia in April, ac¬ 
cusing the school of teaching that men are 
the primary cause of most of the world’s 
ills. 

He’s asking Manhattan Federal Judge 
Lewis Kaplan to ban the teaching of 
women’s studies or create a curriculum in 
men’s studies. 

Last month, a judge turned down 
Hollander’s challenge of ladies’ night dis¬ 
counts at Manhattan clubs like Lotus and 
the China Club. 

Columbia says the First Amendment 
gives its teachers the right to teach whatev¬ 
er they want. tzambito@nydailynews.com 


file:///C/Users/l/Desktop/roy/roydenhollander.com/main/multimedia_misscol_l/DailyNewsMissCol_l_ 10_2008.jpg[9/20/2019 11:19:40 PM] 


DailyNewsMissCol_l_10_2008.jpg %dx%d pixels 





If law 


_X_ 


file:///C/Users/l/Desktop/roy/roydenhollander.com/main/multimedia_misscol_l/DailyNewsMissCol_l_ 10_2008.jpg[9/20/2019 11:19:40 PM] 






TomLeykisRadioLN_Sept_30_2008 


file:///CAJsers/l/Desktop/roy/roydenhollander.com/main/multimedia_ladies_nights/tom_leykis/TomLeykisRadioLN_Sept_30_2008.html[9/20/2019 11:19:41 PM] 



EmoryHenryColVaRadioWEHC_9_2008 


file:///C/.../Desktop/roy/roydenhollander.com/main/multimedia_ladies_nights/WEE[C_emory/EmoryE[enryColVaRadioWEE[C_9_2008.html[9/20/2019 11:19:42 PM] 



DailyNewsLN_OK_9_2008.jpg %dx%d pixels 



Ladies Night 
OKd by judge 

A MANHATTAN federal judge 
showed anti-feminist lawyer Roy 
Hollander the door yesterday in 
his challenge to “Ladies Night” 
discounts at nightclubs. 

Judge Miriam Cedarbaum said 
private clubs like the Copaca- 
bana, Lotus and China Club can 
charge patrons whatever they 
wish. 

Hollander argued that free or 
discounted cover charges for 
women were “invidious discrimi¬ 
nation against men.” 

The judge said Hollander’s chal¬ 
lenge differed from one pursued 
by two women who successfully 
sued downtown institution McSor- 
ley’s Old Ale House for discrimi¬ 
nation in the 1960s after they 
were denied alcohol. 

Nonsense, said Hollander. 

“This lawsuit would have nut 
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an end to guys financially subsi¬ 
dizing girls to party at night¬ 
clubs,” he said. Thomas Zambito 
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Judge to anti-feminist: Ladies' night is 
alright 


September 29, 2008 - 9:10pm 
By LARRY NEUMEISTER 
Associated Press Writer 


NEW YORK (AP) - It's closing time for a lawsuit alleging ladies' nights at nightclubs discriminate against 
men. Judge Miriam Goldman Cedarbaum tossed the lawsuit out of federal court in Manhattan on 
Monday. She said nightclubs can price their products as they wish because they’re not acting as 
representatives of the state. 

The lawsuit was brought by attorney Roy Den Hollander, who has crusaded against feminism and 
recently sued a university over its women's studies program. 

Hollander said ladies' nights at Manhattan nightclubs discriminate against men by offering women free or 
discounted admission and drinks. He tried to link the state to the discounts because it licenses the sale 
of alcohol at nightclubs. 

He called the judge a feminist and said her dismissal of his lawsuit was consistent with the discrimination 
embedded in many of America's institutions. 


Nightclub attorneys said Hollander's lawsuit was frivolous. It sought to represent men over the age of 21 
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The nightclubs said the prices charged to men aren't so burdensome that they amount to denying them 
entry and male customers actually might benefit from ladies' nights because so many women attend. 

Hollander's lawsuit had asked the judge to conclude the clubs' policies violate the Constitution and to 
assess minor damages against them. 

Last month, Hollander sued Columbia University, saying its women's studies program is discriminatory 
and unconstitutional because the school didn't have a comparable men's program. 

Columbia University had no comment on that lawsuit. 


(Copyright 2008 The Associated Press. All rights reserved. This material may not be published, 
broadcast, rewritten or redistributed.) 
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Roy Den Hollander's war on feminism 


Since when did women’s studies pose a legitimate 
threat to men? 


Written by Meghan Daum | 22 August 2008 
Posted in 2008 - L.A. Times Column 

This week, while you were distractedly waiting for one of the presidential candidates to just go 
ahead and pick Michael Phelps as his running mate, a Manhattan lawyer sued Columbia 
University for discriminating against men. 

In a news release, Roy Den Hollander, who's best known for suing Manhattan nightclubs 
because they offered free or discounted Ladies Night drinks to women, claimed the university 
could not use government money, such as federal financial aid, to fund its Institute for Research 
on Women and Gender. Women's studies courses, he maintained, discriminate against men and 
are therefore in violation of the 5th and 14th amendments. He also called Columbia a "bastion of 
bigotry against men ... [that has] thrown its influence and prestige into violating the rights of men 
by offering a women's studies program but no men's studies program." 

Two questions come to mind (and, for the record, I have a degree from Columbia). First, how did 
an institution that kept its undergraduate women in a separate college across the street (Barnard) 
until 1983 manage to become a "bastion of bigotry against men" in such a short time? Second, 
when did women's studies gather enough steam to pose a legitimate threat to men? 

I'm not suggesting there aren't certain strains of feminism that unfairly dismiss the male 
perspective. But come on, how much damage can be done by term papers with names like 
"Reappropriations of Patriarchal Narratives: A Gaia-Centric Interrogation"? 

Quite a lot, apparently. When I called Den Hollander, he explained that women’s studies 
departments offer networking opportunities from which females benefit more than males, even 
though men are allowed to take the courses. 

"The courses pretty much treat guys as if they're sources of evil in the world and the women are 
victims," Den Hollander said. "I'm using the same argument here as we have with Title IX. 

When a university receives government funding, they have to provide equal opportunities for 
men and women. If there's no men’s studies, women’s studies is unconstitutional." 

I know what you're wondering, and the answer is yes. Men's studies exists in the broader 
academic world, although Columbia doesn't have a men's studies department. It explores such 
subjects as "paradigms of fatherhood" and "gendered violence." And according to Harry Brod, 
editor of the scholarly book "The Making of Masculinities: The New Men's Studies," it's an 
outgrowth of the feminist movement. "If Roy Den Hollander really understood what men's 
studies was," Brod told me, "he wouldn't be in favor of it." 



Den Hollander, for his part, hasn’t gotten that far. "I don’t know if men's studies even exists," he 
said. "But whenever you make a charge that you're favoring one group over the other, they either 
have to make it equal or eliminate the first one. I’d like to see every women's studies program 
throughout the country eliminated." 

His beef is not really with women's studies but with the way it spreads the "religion" of 
feminism, again helped by federal money, which he contends violates the establishment clause. 

"It’s a belief system and, like all religions, it's an irrational one," Den Hollander said. "A feminist 
is someone who was born as a female and because of that believes they're superior to men and 
that females are innocent until proven guilty and that guys are primarily always at fault." 

Den Hollander, who has an MBA from Columbia and who briefly attended Columbia's School of 
International and Public Affairs, says that this lawsuit, like all his pending suits, comes out of his 
personal experience. Contentious interactions with female classmates at SIPA, for instance, 
planted the seed for the women’s studies lawsuit. A suit filed earlier this year against the U.S. 
government, which claimed that aspects of the Violence Against Women Act do not adequately 
protect men from domestic abuse charges brought by foreign-born wives seeking immigration, 
grew out of his bitter divorce from a woman he says turned out to be "a Russian mafia 
prostitute." His qualms with Ladies Night reportedly originated when he tried to lift himself from 
his post-divorce funk by going out drinking with a buddy and discovered inequities in the pricing 
policy. 

What's the takeaway here? Well, if you're a guy and you're about to leave for Columbia, there 
may be more opportunities than ever for male bonding. In the hopes of building a class-action 
suit, Den Hollander plans to start recruiting other plaintiffs as soon as the semester starts. 

But heads up: He may do it by impersonating a character from "Lord of the Rings." "If feminism 
is declared a religion, that's going to be a kn ife to the heart of darkness of it," he told me. "And as 
I smile and put my arms around feminists, that's the dagger hidden in my right hand." 

Yeah, but it's still not a half-priced drink. 

© Copyright 2008 Los Angeles Times 
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Middle-Aged White Guy Sues Columbia for Discrimination 
An Interview with Roy Hollander, Men’s Rights Pioneer 

by Maureen O'Connor I August 22, 2008 at 3:28 pm 

Roy Den Hollander — Columbia B-school grad and self-described “anti-feminist” — took aim 
this week at his alma mater’s Institute for Research on Women and Gender . In a lawsuit 
charging sexual discrimination, Hollander calls the institute “ a bastion of bigotry against men .” 

Using Title IX as an “analogy,” Hollander adds the Columbia suit to a growing stable of “Men’s 
Rights” crusades, including a lawsuit protesting Ladies’ Nights at bars, and another against 
VAWA, the Violence Against Women Act. 

In an hour-long phone interview, Hollander waxes poetic on physical desire, his background as a 
draft-dodger, and the best places in New York for middle-aged dudes seeking jail-bait booty 
(dance class). As for Women’s Studies at CU: 

The whole program is about benefiting females and teaching that guys are evil and that 
guys are responsible for all the world’s evils. 

He also told me about his “Russian mafia prostitute stripper” “mistress to a Chechen warlord” 
ex-wife, and how she used VAWA to persecute him and/or attain US citizenship. 

Roy is surprisingly interesting for a guy who spends 90% of his waking life plotting the 
destruction of feminism, and the other 10% trying to get laid. Our epic conversation, after the jump. 

Interview edited for clarity and space. Also, to remove the part where we do a word association game that I thought would be funny, 
but was actually horrifying and awkward. 

Tell me about your case against Columbia. 

What you have at Columbia University is, you have a Women’s Studies program. Guys can take classes in it, guys can study it, but 
they won’t benefit it. The whole program is about benefiting females and teaching that guys are evil and that guys are responsible 
for all the world’s evils. And it isn’t so much the courses, but the program itself is a networking system for these women. It helps 
girls get jobs afterwards. It allows them get a degree in Women’s Studies, allows them to get fellowships and scholarships, allows 
them to become professors. In the odd case if a guy tries to get a job through the network, he’s already not going to get a job because 
feminists hire girls instead of guys. They’re too scared to hire a guy. The overall benefit weighs heavily on the side of girls. 

What about college alumni networks? Before the 70's, Princeton (where I went to school) was all dudes. Shouldn’t that skew 
the benefits of networking? 

This goes to [the fact that] America today has become what I call “Feminarchy America.” If you go back forty years ago, guys had 
an advantage in that area [networking], though there were a lot of other problems, like getting drafted and going to Vietnam, so that 
sort of balances it out. But what I’m talking about is that today, when girls get out of college, they have an advantage. 51-60% of 
students in college are women. 

So you would support an affirmative action program for men? 

Well, my own personal view is that this country should become a meritocracy, not what feminists advocate, which is quota-ocracy. 
The person best able should always get the job, should always get in. But with my legal cases, I’m saying is, if feminists want a 
quota-ocracy, then along with the 51% of the best of society, they should be getting 51% of the worst of society, too. They talk 













about the glass ceiling but never the tombstone basement. Did you know, of the 25 most dangerous occupations in America, 90% of 
them are held by guys? You never hear feminists fighting for those jobs. You never hear about them fighting to get ladies into the 
tombstone basement. 

Right now high school girls have higher SAT scores and better grades than their male peers. A meritocracy would mean 
fewer men in upper education. 

Yes, but the meritocracy should go all the way down to the beginning. According to the high school teachers I talk to, high schools 
have changed their grading systems to benefit girls instead of boys. Boys are good at competition, at cramming for tests and that sort 
of thing. Girls are better at doing their homework consistently, and that skews the grades. 

Are you familiar with Title IX? 

Yes, I am. 

Title IX says that if Columbia University has varsity sports for men, it has to provide equal varsity sports for women. So I’m using 
that varsity sports analogy by saying the Women’s Studies is the varsity sport of college co-education. Therefore, Columbia 
University has to provide a Men’s Studies program if they want to be equal. 

Do you think you’ll win the lawsuit against Columbia? 

There’s two aspects to that suit. The first one, the equal protection aspect, has a fair chance on the law. On the law, I think I should 
win the equal protection argument. But then you have to factor in politics, which has influence in the courts. If I lose equal 
protection, it will be because of politics. As I said, our country is set up in a way that benefits women. In last 40 years, feminists 
have acquired significant influence in the legislative branches. 

The other aspect of the Columbia lawsuit is religion, which what Women’s Studies is there to teach. They teach feminism, it says so 
on their website, and that’s a religion. That argument is a harder sell, on the legal basis, but there’s a possibility there if you look at 
case law. ... Part of my motivation in bringing the case is that, if the Supreme Court finds feminism to be a religion, then all the 
financing that the government provides to feminist organizations will have to stop. Around 800 million dollars a year goes to 
feminist organizations. We’re talking grants, fellowships, legal counsel, legal advice to alien wives... 

I read that you were once married to a Russian stripper. Is that true? 

Actually, she was a Russian mafia prostitute stripper. As a teenager she was mistress to a Chechen warlord. I found this out because 
I worked at Kroll Associates. Arc you familiar with them? 

Foreign intelligence? 

Yes. And through my contacts from them, what I learned from Russian military intelligence, is that she and her mother were and are 
connected with the Chechen Special Islamic Regiment. 

So what happened to the marriage? 

We got a divorce. I went through all the standard divorce horror: Restraining orders, she went to the police- 

That’s standard for divorce? 

Yes. If you’re an alien wife, and you want to become a citizen, you need a papertrail using VAWA. 

[ed: VAWA is the Violence Against Women Act. Hollander contested it in his first Men’s Rights lawsuit.] 

She said, “My husband showed me a knife, my husband bruised me,” and then she got a temporary restraining order. The order was 
later dismissed. She filed a complaint with the police that I tried to extort her but she never went forward with the complaint because 
she never had to. All she needed was the documents, which you can use in immigration proceedings. 

So the allegations were untrue? 

Well, yes, basically. She came at me twice with a knife, but since I know martial arts, it wasn’t a problem. I probably did bruise her 
arm. But she, you know she twisted it around, the thing about the knife, and she got the restraining order. But what matters is that 
the court dismissed it. 

Allow me to now read a quote you gave to another journalist, during your lawsuit against Ladies’ Night: “ Now all I am 
looking for is superficial temporary escapades with pretty young ladies... It*s harder than it was when I was younger. I only 




go after girls who are in their athletic prime. ” Mr. Hollander, I sense a rejection complex. 

“Late teens or twenties,” is what I actually said. And, you know, I understand, this is exactly what my ex-wife did. See, she was a 
ho. I know this because she wrote about prostitution in her diary. She was a prostitute then, and for all I know, she’s a prostitute 
now. She did drugs without my knowledge, and she transferred the euphoria of the drugs to me. Now, I expect that from a pretty 
young lady who wants something. What I didn’t expect was the reaction of the government. She violated my rights, she violated the 
law, there’s a sense of justice involved, but the government didn’t care because it was me, a man, asking for justice against her, a 
woman, who was using VAWA. 

But back to my preference. All I can say is, I do what mother nature tells me. I walk into a club, I’m standing there with my buddy 
looking for girls to hit on try to go out with them. If I see a girl, I’m going to go up and talk to her. I see a girl and I’m attracted to 
her, who knows what the reason is — there is a French poet who said “For men, love goes through the eyes” — and I talk to her, and 
she may look at me, and if she doesn’t want me to talk to her, she’ll make it clear. I can read demeanor. But I’m just going after who 
I’m attracted to. For instance, I take this hip-hop class, and sometimes a middle-aged lady comes to take it, but I’m not attracted to 
her. 

Hip-hop? You mean, like, dance classes? 

Yeah, I take it at Broadway Dance Center. This is a great class, especially for guys. Once I went and there were 80 girls, and a few 
gay guys, and I was the only hetero man in the class. 

So you’re in it for the women? 

All my life I was in sports. Most recently it was martial arts, but I got to the point where I’m not as fast as I used to be, I would get 
cracked ribs, so I moved to doing dance to keep my cholesterol low.... So I started doing salsa. Now that is a real sexy dance. If you 
want- do you live in New York? 

Yes, I do. 

Learn salsa. You’ll have a great time. Anyway, a friend took me to hip-hop class and there was no competition. And then, it’s all 
that adrenaline, and endorphins, and, what’s it called, one of those other drugs that make you feel good. And all these young ladies 
— teens, mid twenties — they get friendlier as the class goes on. At the old place [where we took classes] there was no air 
conditioning, so they were all wet. Just watching those beads of sweat roll down those curves... [trails off] I’m a guy. That’s what 
I’m attracted to. 

Shouldn’t third-wave feminism be good for you, with its emphasis on de-stigmatizing female sexuality and and promoting 
sex-positive ideology? 

No. I mean, you’re right in some ways. I’ve met guys who say they want to use feminism to get into a girl’s pants. I call them 
feminist opportunists. I can’t do it. I just can’t. Something just stops me. 

You draw the line at feminism. 

I’m a libra. I can’t do phony opportunism just to get into a girl’s pants. My friends say, tell the girls you’ve got money, but the truth 
is, after my jihada [ed: Hollander refers to his crusade for Men's Rights as a "jihada, a Seven Years' War"], I’ve got no money, so 
I’m not going to say that. I just can’t. I never cheated on my ex-wife, and what a fool I was, she was out there ho-ing it the whole 
time. 

Did you have any children? 

No, thank goodness. Imagine if I’d had a son. How could I tell my kid his mom was a Russian prostitute? She was definitely a 
prostitute. I have affidavits. 

How do the female members of your family feel about your work? 

I have an older brother and that’s the last of the family, so I don’t really have any female family, per se. As far as the girls in my life, 
before divorce I had a handful of ladies in my life I considered friends. But when I saw what happened, what the feminists had done, 
and I saw what their reactions were [his lady friends'] and they said get on with your life, go earn some money- well, I cut them all 
out of my life. The relationships I’m going after now are superficial. 

Will you marry again? 

I will never marry again, in this life or the next life, if there is one. 

Do you ever think there’s truth to what those women’s said? About moving on? 

No. This has been the best part of my life. I’m broke, I’m not making any money, I dont know where I’m going to make any money 
to go to a club this weekend, but for me this is fun beecause I’m fighting for something I believe in. It’s the same reason I was 



against the war [Vietnam], I was in SDS. I campaigned for Robert F. Kennedy. 


Did feminism irk you back then, too? 

I’ve always been opposed to feminists and feminism, except for maybe for 10 minutes many years ago, when I was hitting on a 
pretty young feminist. ... This gets me to the point of aging myself. I won’t tell people how old I am. I look much younger than I 
am, and for some young ladies of a certain age I’ve already ruined myself [because] the New Yorker did an article on me , after 
which I was doomed. ... But I was a member of SDS, I didn’t want to go to Vietnam, I was a draft-dodger. 

Did you go to Canada? 

No, I went to Boston University. A lucky incident occurred. I had an old lacrosse knee injury and I re-injured it. A doctor had a son 
in same position that I was in, and he wrote me a note, and I got out of the draft. 

You hurt your knee on purpose, to get out of the war? 

No. You don’t get that kind of injury on purpose, [laughs] What you’d do on purpose is what a friend of mine did. He put a 22-bullet 
through his foot. 

Is that why you hate feminists? Because, during the war, men were losing their rights and getting drafted, while women were 
becoming feminists and getting more? 

No. What I cared about was what applied to guys. Feminism started picking up steam in the early 70's. Now, a guy’s bom, and let’s 
say he has the draft. He’s susceptible. He has that, and then he has the benefit of above-the-glass [ceiling] jobs. The feminist 
movement says, we want 51% of benefits. ... I don’t think women should have less. I think it should be equal. 

As a woman, is there anything I can do to help Men’s Rights? 

You can go to my website and send me a donation. I’ve gotten 500, 600 dollars so far. But you bring up a good point: Outside of 
that, there isn’t a place that guys can go. If you want to be a feminist and you want to help the feminist movement, you can go to 
NOW, which has 5000 members and contacts all over the place. ... There aren’t many organizations doing that for men. 

Why is that? 

I dont know. I cant figure it out for myself. 

Could it be that men don’t need a Men’s Rights movement? 

No. 

UPDATE! Roy just e-mailed me some follow-up thoughts: 

Maureen, 

Thanks for your time, you ask good questions. The one I believe I danced around was on Affirmative Action. Here’s a 
quote that communicates my view: 

“When was the last time a female was lynched, shot dead on the front stoop of her home, or on the balcony of the motel she was 
staying in. There’s no comparison between blacks and females. For the past four centuries, the institutions of this nation have 
had their boot heels on the back of the necks of blacks. Over that same period white females and feminists have received 
nothing but preferential treatment.” 

Thanks again. I’ll probably vote for O’Bama 

Roy 
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liquid-nitrogen chugger at Princeton), so under a meritocratic system, the elite colleges would skew male, a la Caltech. 
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So let me get this straight. High schools have changed their grading systems so that students that do their work, like they are 



supposed to, are rewarded whether that work be homework or tests. In other words, a meritocracy. And correct me if I am 
wrong here, but last time I checked, consistently being assigned homework is not a new phenomenon. So if it’s the grading 
system that is flawed, why haven’t things always been skewed to favor girls? 
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“Did you know, of the 25 most dangerous occupations in America, 90% of them are held by guys?” 

Potential support for the hypothesis that men have a greater variance of ability than women. Obviously a better indicator 
would be the 25 least paid occupations, though. 
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WISC (Women in Science at Columbia) has invited Roy Den Hollander to speak about his lawsuit against the 
aforementioned university. He’ll give a short talk briefing us on the case against Columbia and then answer any questions 
from the audience. All are welcome. 

The talk will be Thursday, August 28 at 1:00pm, on Columbia campus in 209 Havemeyer. 

If you use facebook, please feel free to rsvp: 
http://www.new.facebook.com/event.php?eid=27929186974 
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maribeth 

What a whinny cry baby, after hearing about his suit over the NY clubs was tossed out I started reading about this guy. He is 
just a bitter old guy looking for attention and willing to say and do anything he has to to get it. His mentality is probably as 
small as his member. 
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proudpagan 

Hell hath no fury as a man rejected. Sounds like someone just needs to let go and get over his hatred. Men are pigs all the 
time but women hold the individual man who wronged her responsible. Women are pigs all the time but men blame the entire 
gender. Big babies, nothing more, nothing less. Grow up boys! 
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Y’01 

I like the guy too. He’s making an argument that no one has publicly made before, and he is doing it articulately and 
intelligently. He is challenging the PC establishment, and putting his neck on the line, both of which take balls. Whether you 
agree with him or not, you’ve got to respect him. 
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Kevin 

Good article with good questions Maureen. I do feel for maribeth who feels the need to insult and put down someone for 
stating their mind. This is a sad common tactic employed these days. I feel that this is one of the reasons why this gentleman 
is fighting for this cause. 
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Furnald Hall 
Re: 

“Did you know, of the 25 most dangerous occupations in America, 90% of them are held by guys?” 

Actually, not too long ago commonplace childbirth was the women’s version of current mostly male-dominated high-risk job 
categories, and clearly a much higher percentage of women were exposed than males in high risk jobs today. 

One is thankful modern medicine has changed this, but perhaps the residue of the earlier situation may account for some of 
the the current one, which continues an earlier division of labour from a time when the risk distribution entailed in it was 
more equitable? 
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Actually, the problem with feminism is that they want womyn to have 100% of the power but men 100% of the 
responsibility . Which is anything BUT 50/50! 
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oldie but goodie, this guy is in his late 50's early 60's if he was in college during Nam. Most of the MGTOW guys are older- 
middle aged men. Its a beautiful thing though, you cease to derive your self worth as a man from the opinions of women. 
You work and save and spend only on what makes you happy. The lo-fidelity commitment that is marriage 2.0 is just not 
worth the hassle. Why on earth would any man with half a brain commit to a legally binding contract, that guarantees 






nothing, and offers no security, and worst, assists in his legal, financial, and emotional destruction if at any point the other 
party in the contract should become unhappy with the arrangement, i think its really sad that most men are forced to be 
cuckolded by their wives and the government in divorce/family courts before they realize that marriage, and serious 
commitment in sexual relationships is the social equivalent of a bear trap, except you can’t just hack off your foot to escape 
alimony payments. 
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That is sad that there is no NOW equivalent for Men. MGTOW is the most common roughly fit group of websites and 
people. Too bad wikipedia wont allow a MGTOW article, maybe because a couple feminist editors keep banning it. 
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Roy Den Hollander is great. I cheer for him all the time. The man is just trying to make sure that women get the rights they 
have wanted all these years. And he does this in the midst of a sea of children who can only get their jollies by calling him 
names on the Internet. Go Roy! You are my hero! 
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Tbutterscotch 


Roy Den Hollander has a cohort in the Hollywood, California area by the name of Bruce Cardozo. Cardozo was arrested for 



beating up his (ahem) mail-order bride, then blamed “The Feminists” for his problems. His lover, Lynn Segerblom, asked 
him how he could get in such trouble. He responded by saying that it wasn't his fault, “It's every man's fantasy to purchase a 
mail-order bride,” thereby envisioning the human trafficking of women.” And his lover, Lynn Segerblom, stands by his side. 
When someone opposed his lawsuit, Cardozo called his elderly sister and attempted to intimidate her. He is the owner of 
Restored Serials, an ebay business, and she owns Murals of Enchantment. Avoid at all cost: any money spent at those 
businesses will be used to hurt scores of battered women. Finally, if you're in Los Angeles, please note that they like to make 
out in public; they are the couple that like to “do it” in public. Avoid that too! Yuck! 
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JW 

You know, I'm getting increasingly irritated at the use of the word “feminism” nowadays as if it is a single, cohesive 
movement with only ONE point of view or approach or type of membership. 

Every time I hear about “fighting against feminism”, there is always people claiming there's no such thing as a black or 
hispanic or Asian feminist, or throwing around words like “womyn”, which the vast majority of actual modern feminists do 
NOT use, or claiming, basically, that all people who either call themselves “feminists” or can be classified as “feminists” are 
completely anti-men and want nothing but power for women. 

In reality, the kind of woman who feels this way is extremely rare; most feminists nowadays simply want fair and equal 
treatment for women, often including, for instance, the decriminalization of sex work or research into the psychological 
impact of gender biases (note: this research doesn't always just benefit women. If you doubt this, imagine how much easier it 
would be to be a male, if it wasn't culturally assumed that Boys Don't Cry and Girls Are Weak and Wimpy. That's a view that 
arguably hurts BOTH genders, which of course, is a good argument for why sexism is a bad thing not just for women but for 
society as a whole). 

The author of this article/interviewer made a smart choice to bring up “third wave” feminism, which is basically just “fair and 
equal treatment without demonization for women being sexual beings” - which is pretty much exactly what mainstream 
culture would seem to be endorsing, at least in theory - but sadly most people don't know “third wave feminism” from 
Adam, at least judging from the comments section here. 

Or, in short: folks, get thee to Google. There is much more variety to “feminism” by far, than white middle and upper class 
women who harbor a grudge toward men. There is such a thing as Asian feminists, black feminists, Native American 
feminists; as feminists who oppose abortion; as feminists who are genderqueer or Straight-Edge or working class. Hell, I 
wouldn't be half-surprised if there were a mixed-race, Christian, Pro-Life, working class feminist who subscribes to 
conservative economic principles. And is male. 

That combination, though strange-seeming, is actually totally possible with the way modern feminism ACTUALLY is, which 
is to say, usually “sex isn't bad, and men and women should be equals in the eye of the law and society”. Which is a far cry 
from the “whiny middle-class white women who want to ruin men's fun” stereotype. 




JW 



I find it hard to “respect” a man who, judging from his response, has never even heard nor fathomed of the idea of “third- 
wave feminism”. I.e. anyone who thinks only white, upper or middle class women are “feminists” and that “feminism” 
means “anti-men”. Not just “with the occasional nutjob, it means anti-men”; the assumption that with “everyone who calls 
themselves a feminist, it means anti-men”. 

This is an extremely sensationalistic, inaccurate view of the extremely large and varied number of people (NOT just women), 
who call themselves some form of “feminist”. Anybody who's so totally, gleefully against something they never bothered to 
research, hell to even google? 

Yeah, no “respect” from this corner, sorry. The reason his “argument” has never been “publicly made before” is because it's 
insultingly ill-informed. Articulate? Intelligent? Hardly. He's neither, judging from what he's actually said and done. 


Amanda Panda 

One can only hope that these two exhibitionist love-birds will get married and KEEP EACH OTHER OFF THE STREETS 
AND AWAY FROM PEOPLE. Their attitudes toward women are just this side of Afghanistan. 
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Suit: Columbia Discriminates Against Men 

By CONN CORRIGAN, Special to the Sun | August 19, 2008 
http://www.nysun.com/new -york/suit-columbia-discriminates -against-men/84151/ 

A Manhattan lawyer is charging in a federal lawsuit that Columbia University, by offering courses in women's studies, is discriminating 
against men. 

Roy Den Hollander, who has previously filed a number of what he calls "anti-feminist" lawsuits, told The New York Sun: 
"The teaching of feminism is really the teaching of a religion." As such, Mr. Den Hollander, who lives in Stuyvesant Town in 
the East Village and who runs his own law firm, is claiming that New York State is violating the First Amendment through 
the university's women's studies program. 

Mr. Den Hollander said that at Columbia's Institute for Research on Women and Gender, which was named as one of the co¬ 
defendants in the civil complaint filed yesterday, "They teach girls unfairly how to compete against guys." He added that girls 
were also taught that men were primarily responsible for all the evils in the world. 

A professor in the political science department affiliated with the Institute for Research on Women and Gender, Jean Cohen, 
said Mr. Den Hollander's lawsuit "sounds like the first shocked response of men circa 1967, when feminism re-emerged, and 
when women started fighting for their rights." Ms. Cohen said the courses on gender are about men as well as women, and 
that plenty of men attend. 

is not that they don't take in men," Mr. Den Hollander said. "It's the negative impact they are having on guys because they 

A Columbia University spokesman, John Tucker, said, "We generally don't comment on litigation." 

In 2007, Mr. Den Hollander, who graduated from Columbia Business School in 1997, filed a federal lawsuit claiming that nightclubs that offered reduced 
admission prices for women and not for men were violating the 14th Amendment. 



"The equal protection argument 
demonize guys." 
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From London Times Online 
August 19, 2008 

Lawyer Roy Den Hollander plans 'jihad' 
against university feminism 

James Bone in New York 

A New York lawyer has gone to court in a bid to shut down Columbia University’s women’s studies 
programme as part of his “jihad” against feminism. 

Roy Den Hollander, a graduate of the Ivy League university’s business school, contends Columbia’s 
Institute for Research on Women and Gender is discriminatory and unconstitutional because there is no 
equivalent “men’s studies” programme. 

In a class action suit in federal court, he calls the women’s institute “a bastion of bigotry toward men.” 
“The Feminist agenda, curriculum and practices at Columbia... are motivated by prejudice toward men 
that leads to sex-based stereotyping of males by depicting them as the primary cause for most, if not all, 
the world’s ills throughout history. Females, on the other hand are credited with inherent goodness who 
were oppressed and colonized by men,” the suit says. 

The class action is the final move in a trio of lawsuits by the self-proclaimed anti-feminist, who was once 
married to a Russian stripper. 

[Srelated links 

Why^mjnism^should^beJaughtjnjchools^ 

Pill 'skews women's taste in men' 


Mr Den Hollander is suing New York’s top nightclubs for charging women lower entrance fees on “Ladies’ 
Nights” and offering them free drinks. 

He has also taken issue with provisions in US immigration law that allow foreign women to remain in 
America after divorcing their US husbands by alleging abuse. 

“The long-range goal of my law suits is that I am, in my own small way, trying to give all those feminists 
equality - not the equality of all the best in life, but the equality of the worst in life. 

“Make them register for the draft, make them go to war and die, make them work in the worst 
occupations,” he said. 

“They do not want equality. They want preferential treatment. It’s just the same old pedastal. they say, ’I 
am a female. I want to be the CEO of a company.’ I want to be on a pedestal.” A former associate of the 
prestigious Cravath, Swain & Moore law firm, Mr Hollander married to a Russian woman he met while 
working in Moscow as a private investigator and brought her to America. 

But he is now determinedly single after divorced her when she began working as a stripper at a club in 
New York. 







“Now all I am looking for is superficial temporary escapades with pretty young ladies,” he said. “It’s harder 
than it was when I was younger. I only go after girls who are in their athletic prime. But it’s okay.” Mr Den 
Hollander’s suit against the New York nightclubs began when he went in search of such women after his 
divorce. He found that many clubs offered women cut-price entry. 

The club-owners call the suit frivolous - and Mr Den Hollander has complained that it has been assigned 
to a female judge. 

But Vanessa Elliott, a lawyer representing the AER Lounge, noted in court papers that men like Mr Den 
Hollander might actually benefit from the Ladies Night policy because they attract more women. 

“Linder this theory, male customers may actually benefit from ladies’ nights in other ways and be 
encouraged to attend the club on those nights,” she wrote. 

In his latest lawsuit, Mr Den Hollander wants Columbia University to either shut down the women’s 
studies institute or open up an equivalent one for men’s studies. 

Columbia University made no comment on the pending suit, which also targets government bodies that 
fund the university. 

But Kim Gandy, president of the National Organisation for Women, said: “They have a men’s studies 
department: It’s called ’history’, ’politics’, ’business’. It’s the entire university. It’s all about men’s studies. 
It’s like asking why there isn’t a White Studies department.” 
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COLUMBIA 'BIGOTED 1 VS. MEN: SUIT 


By JENNIFER FERMINO 

Posted: 3:50 am 
August 19, 2008 


A lawyer suing Manhattan nightclubs because he can't take advantage of ladies'-night 
specials is now targeting Columbia University, claiming its Women's Studies 
Department discriminates against men. 

Roy Den Hollander says the school's "bastion of bigotry" violates men's constitutional 
rights. 

"The negative stereotyping of men and lack of balance at Columbia reveal a 
discriminatory intent motivated by bigotry," the Columbia business-school alum writes in 
the lawsuit, filed yesterday. 

He wants the court to shut the program or order a comparable male-centric curriculum. 
The suit also names the US Department of Education, the state Board of Regents, the 
state Department of Education and the state Higher Education Services Corp. 


His suit against Copacabana, Lotus, Sol and other Manhattan hot spots is pending. 
Club lawyers have asked a judge to dismiss it. 



’Feminist’ Columbia University demonizes men, 
lawsuit claims 

BY THOMAS ZAMBITO 
DAILY NEWS STAFF WRITER 


Monday, August 18th 2008, 8:29 PM 

Anti-feminist lawyer Rov Den Hollander sued Columbia University Monday, accusing it of turning feminism into the 
school's religion - and teaching that men are "the primary cause for most, if not all, the world's ills." 

Hollander says Columbia discriminates against men by teaching a doctrine that scapegoats men for all of history's 
troubles. 

In a suit filed in Manhattan Federal Court , he complains that the Ivy League school in Morninaside Heights uses 
federal money to fund a "religionist belief system called feminism. "The class-action suit argues that Columbia's 
women's studies program demonizes men and exalts women to justify discrimination against men based on collective 
guilt. 

The civil rights suit is the latest in a Hollander-led campaign attacking the alleged infringement of men's rights. 

Hollander, a self-described anti-feminist, has also sued city nightclubs for discriminating against men by charging 
them more on discount ladies' nights. Hollander is suing to recover damages on behalf of current and former male 
students. Columbia should offer equivalent programs for men, he said. Also named as defendants are the federal and 
state governments, which provide funding to run the campus' women's studies programs. He refused to give his age, 
claiming it would hinder his chances of picking up younger women at city nightspots. "I'm always running into women 
who think I'm younger than I am, so I don't want to disillusion them," Hollander noted. 


A Columbia spokesman declined to comment. 








Wall Street Journal, Law Blog August 18, 2008, 4:52 pm 

Anti-Feminist Lawyer Sues Columbia Over Women’s 
Studies Courses 

Posted by Dan Slater 


August is now on the downslope, and back-to-school is racing 
toward us. In fact, many law schools begin today. So let’s close 
out our Monday with another look at education & the law. 

The NYT’s City Room blog reports that Roy Den Hollander 
(pictured) — “a Manhattan lawyer and a self-described 
antifeminist” who in the past year has sued nightclubs for 
favoring women by offering ladies’ night discounts and has sued 
the federal government over a law that protects women from 
violence — is now setting his sights on Columbia University. 
Today, Den Hollander filed a suit against Columbia in the SDNY 
for offering women’s studies courses, which he sees as 
discriminatory toward men. His suit accuses Columbia of using 
government aid to preach a “religionist belief system called 
feminism.” A Columbia spokesman declined to comment to the 
NYT. 

In Den Hollander’s suit he calls women’s studies “a bastion of bigotry against men” and said its 
women’s studies program “demoni z es men and exalts women in order to justify discrimination 
against men based on collective guilt.” He reportedly writes in the complaint: “Federal financial 
aid, state funds and other assistance help proselytize feminism at Columbia,” in violation of 
equal protection safeguards of the Fifth and 14th Amendments. 

Here, let’s pause for a moment to discuss Den Hollander, who’s background and persona perhaps 
warrant more coverage than this lawsuit. Last August, in a Talk of the Town item , the New 
Yorker magazine wrote: 



Den Hollander’s latest litigative quest (there have been many: defamation suits, a 
nuisance complaint against neighbors) began in earnest about seven years ago. A former 
associate at Cravath, Swaine & Moore, he had moved to Russia to work as a private 
investigator. There he met a woman, with whom he returned to New York. They were 
married in March, 2000, and separated by December. (In Den Hollander v. Flash 
Dancers Topless Club et al., Den Hollander sued his ex-wife and her employer under the 
auspices of a civil RICO statute. The suit was dismissed.) “So what happened was, my 
best buddy in town called and said, ‘You’ve got to get back in the social life, ’ ” Den 
Hollander recalled. “We’d say, ‘Hey, the Copa looks good tonight, ’ but we wouldn’t go, 
because they ’re charging double for guys and maybe we didn 7 have the cash. ” 






But he sued the Copacabana (find that complaint here) , as well as China Club, Lotus and Sol, all 
of which are still pending, as is the suit he filed against the federal government claiming parts of 
the Violence Against Women Act unconstitutional. Den Hollander reportedly said today’s suit 
completes a “trilogy of antifeminist lawsuits.” 

Find Den Hollander’s MySpace profile here . The homepage of his law firm’s web site says: 
“Now is the time for all good men to fight for their rights before they have no rights left. Contact 
Roy to help battle the infringement of Men’s Rights by the feminists and their allies.” 
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^ Den Hollander, in a photograph from his Web site. 

Roy Den Hollander is a Manhattan lawyer and a self-described 
antifeminist. Over the past year, he has sued Manhattan nightclubs for 
favoring women by offering ladies’ night discounts and has sued the 
federal government over a law that protects women from violence. 


And now Columbia University has come within his sights. On Monday, 
he filed a lawsuit in United States District Court in Manhattan against 
Columbia for offering women’s studies courses, which Mr. Den 
Hollander sees as discriminatory toward men. His class-action suit 
accuses Columbia of using government aid to preach a “religionist belief 
system called feminism.” 

A Columbia University spokesman, Robert Hornsby, said he could not 
comment on the lawsuit or even confirm that the university had been 
served with it. 


In Mr. Den Hollander’s suit, he called women’s studies “a bastion of 
bigotry against men” and said its women’s studies program “demonizes 
men and exalts women in order to justify discrimination against men 
based on collective guilt.” 






Such academic programs at Columbia and at universities nationwide, he 
said, are “spreading prejudice and fostering animosity and distrust 
toward men with the result of the wholesale violation of men’s rights due 
to ignorance, falsehoods and malice.” 

“Federal financial aid, state funds and other assistance help proselytize 
feminism at Columbia,” in violation of equal protection safeguards of the 
Fifth and 14th Amendments, claimed Mr. Den Hollander, who said, 
“Columbia has thrown its influence and prestige into violating the rights 
of men by offering a women’s studies program but no men’s studies 
program.” 

Mr. Den Hollander devotes much of his private practice to representing 
men in civil cases — “antifeminist cases or guys’-rights cases,” as he puts 
it - and said his bitter 2001 divorce from a woman he married in Russia 
helped tweak his anger toward feminists and laws he sees as favoring 
women. 

In July 2007, Mr. Den Hollander filed a class-action suit against 
prominent Manhattan nightclubs like Copacabana, China Club, Lotus 
and Sol, claiming they discriminated against men with their ladies’ 
nights offering free or reduced admission, which violate the 14th 
Amendment’s guarantee of equal protection under the law, the suit said. 

In February 2008, he filed a suit against the federal government calling 
parts of the Violence Against Women Act unconstitutional. 

Those cases are still pending. Mr. Den Hollander said that today’s 
lawsuit completes a “trilogy of antifeminist lawsuits.” 
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Persons' Night at the pub 

January 07, 2008 

In May 2005, the Los Angeles Angels of Anaheim passed out free red nylon tote bags to female 
fans over age 18, in honor of Mother's Day. Michael Cohn didn't get one. 

So he hired San Diego attorney Alfred Rava, who was still upset about being denied a reversible 
bucket hat in an Oakland A's Mother's Day promotion the year before, and they sued. In 2006, 
the Angels celebrated Mother’s Day by giving free tote bags to the first 25,000 fans, regardless of 
gender. Nice going, guys. 

All over America, businesses are plying women with special offers: reduced memberships at 
gyms, discounts on carwashes and lube jobs, shorter lines, no cover and cheap drinks at "ladies' 
night" events. One Las Vegas casino offers free champagne all night to "ladies dressed in 
schoolgirl outfits." These deals aren’t available to men, regardless of their willingness to dress in 
schoolgirl outfits. And the lawsuits are flying. 

Judges in California, Iowa, Colorado and Pennsylvania have ruled that "ladies" discounts are 
illegal because they discriminate against men. A dozen states have laws specifically forbidding 
single-sex promotions. In Illinois and Washington, though, courts have ruled that they're a 
permissible means of attracting customers. 

A Manhattan attorney suing six New York nightspots wants a federal court to shut down ladies' 
nights there. A lawyer representing one of the clubs says ladies' night isn’t gender-based 
discrimination any more than kids-eat-free promotions are age-based discrimination — an 
argument that seems to make the plaintiffs case, if you ask us. 

The campaign to stamp out such injustices is self-defeating at best. If a judge tells New York 
nightclub owners they can't charge men a $10 cover while admitting women for free, they're not 
likely to right that wrong by letting the men in free too. No, it will be $10 for everyone, and the 
guys will be sitting around paying full price for their drinks and wondering where all the women 
went. 

That’s exactly what happened in New Jersey, after the state Civil Rights Division declared 
ladies’ night illegal in 2004. The $1 cocktails at Equal Gender Wednesday weren’t a big draw, 
and the state legislature quickly passed a bill legalizing ladies’ night. 

Though some judges obviously take a dimmer view of ladies' night, we think the Illinois 
Appellate Court got it right in 1981 when it ruled that such promotions aren’t discriminatory 
because they benefit both sexes. The women come for the 2-for-l well drinks, and the men come 
because the place is full of women. What's not to love? The only people who aren’t happy are the 
crybabies who think a Mother's Day giveaway should be gender neutral. 



Copyright © 2008, Chicago Tribune 

[The Tribune reporters prevaricated somewhat and the stuff about New Jersey legalizing Ladies’ 
Nights was just false. I sent them the following letter to correct their prevarications. As for their 
lie about New Jersey, let it stay in their article to show how sloppy they are. 

January 21, 2008 

Mr. Dold and Ms. Lip inski 
Chicago Tribune, Editorial 
435 N. Michigan Ave. 

Chicago, IL 60611-4041 

Dear Mr. Dold and Ms. Lipinski: 

I’m the NYC attorney suing a number of nightclubs over Ladies’ Nights in which the 
clubs charge guys more for admission than girls. 

I read your January 7 th editorial “Person’s Night at the Pub.” There’s no similarity 
between giving girls an economic break on Ladies’ Nights and kids or seniors a break on meals. 
In cases considering a 14th Amendment violation when seniors or children are allowed to pay 
less for meals, the courts have found no “invidious discrimination.” The reason is that children 
and seniors are not similarly situated with the rest of us. Kids can’t go out and earn a living, 

and most seniors are on fixed incomes. So giving them a break does not amount to invidious 
discrimination, which is what the law requires. 

The ladies who party at NYC nightclubs, however, are a different story. They belong to a 
group that controls over 50% of the nation’s wealth and makes 80% of the purchases. I know, 
females only make $.77 for every dollar that guys make. But that Department of Labor statistic 
leaves out a crucial factor: risk. Guys are 20 times more likely to be killed or injured on the job; 
guys suffer 95% of the job related deaths. In the 25 most dangerous occupations in America, 
men make up 90% of the workers—the Tombstone Basement. Low risk jobs and, therefore, 
lower paying ones are 95% occupied by females. 

When the alleged “wage-gap” is examined from a risk-reward perspective with guys at 
greater risk than females of dying early, more injuries, hidden alimony, and paying more to enter 
a nightclub; guys should receive a higher expected return from their occupations in order to 
make the investment of life worthwhile. By looking at return or income per unit of risk, the 
“wage-gap” most likely reverses with females making more per unit of risk than guys. In that 
situation, the disco ladies should subsidize the guys rather than vice versa. 

As for the theory that Ladies’ Nights attract girls—it’s wrong. None of the nightclubs 
have done any market research to support that belief. As I told the Federal District Court: 

“The theory operates under a mistaken belief that more ladies attend [nightclubs] if 
given an economic break. It’s not such a faulty conclusion, but the defendants fail to 
think it through. The premise that money matters to ladies is correct. But [the] theory 



fails to consider that many females aren’t looking for chump change, they’re looking for 
a chump to gold-dig. In order to find that guy with a large bank account or upward 
mobility, ladies need to go to where the boys are, especially in New York City were the 
ratio of guys to females is 9 to 10—the more boys at a disco, the greater a lady’s 
opportunity. The ladies figure that more guys will go to a club where the admission price 
for guys is less [than with Ladies’ Nights] and follow the boys there. They’ll also figure 
the guys will have more money to buy them drinks at those [nightclubs].” 

“A random sampling of New York discos will show that the break down is usually 50-50 
in nightclubs that charge the same price for guys and females, but on Ladies Nights, there 
are usually a significantly lower percentage of females.” 

Thanks for your time. 

Sincerely, 


Roy Den Hollander 



NYC nightclubs defend ladies' nights 

12/17/2007 

By LARRY NEUMEISTER, Associated Press Writer 


NEW YORK - Men are not discriminated against by "ladies’ nights" at Manhattan nightclubs, 
just as people in their 20s do not suffer because some restaurants let children eat for free or have 
"early bird" specials for older customers, according to nightclub lawyers fighting a federal 
lawsuit. 

Roy Den Hollander has sued clubs including Lotus and the China Club, saying he was 
discriminated against by ladies' nights, which offer women free or discounted admission and 
drinks. 

Deborah Swindells Donovan, a lawyer for Lotus, called the lawsuit frivolous in papers filed 
Friday in U.S. District Court. 

She wrote that if his "ill-conceived theory is applied to restaurants, then 'early bird’ specials for 
the elderly or promotions allowing children to eat free would be discriminatory on the basis of 
age." 

Vanessa R. Elliott, a lawyer representing the club AER Lounge, said in court papers Friday that 
nightclubs recognize that men might not want to visit the clubs if they fail to attract enough 
women. 

"Under this theory, male customers may actually benefit from ladies’ nights in other ways and be 
encouraged to attend the club on those nights," she wrote. 

The price charged to men is not so burdensome that it amounts to denying them entry, Elliott 
argued. 

In his lawsuit, Hollander said he sought to represent all men over age 21 who had entered one of 
the nightclubs since June 21, 2004, and been subjected to policies that provide discounts to 
women of the same age. 

He asked a judge to conclude that the policies violated the Constitution and to assess minor 
damages against the clubs. 

[The AP reporter believed some of the lies told him by the two Feminist attorneys, so I sent him 
the following letter to correct their falsehoods: 

December 18, 2007 

Larry Neumeister, Reporter Associated Press 



Dear Larry, 


I tried your email larryneumeister@ap.org but it bounced back. 

Read your AP article. Don't think the lady attorneys told you the following: 

1. Two decisions by two different judges in the US Southern District Court of NY found sex 
discrimination when McSorleys Bar refused to serve two girls. The Judges found state action 
under the 14th Amendment because McSorleys is regulated by the NY State Liquor Authority— 
the defendants in my case are also regulated by the NY SLA, and they found discrimination 
because guys received preferential treatment—the bar served them, which is different than my 
case, where girls receive preferential treatment. 

Seidenberg v. McSorleys’ Old Ale House, Inc., 308 F. Supp. 1253 (1969) and Seidenberg v. 
McSorleys’ Old Ale House, Inc., 317 F. Supp. 593 (1970). 

The U.S. Supreme Court even cited to the 1970 McSorleys' case with approval for holding state 
action existed as a result of the SLA. Craig v. Boren, 429 U.S. 190, 208, 97 S. Ct. 451, 50 L. Ed. 
2d 397 (1976). 

2. My case can't be frivolous under the law because of the above cases, so says Tancredi v. 
Metro. Life Ins. Co., 378 F.3d 220 , 229 (2d Cir. 2004). 

3. Cases have already tried to find a 14th Amendment violation when seniors or children are 
given a break. Those cases have failed because the courts have found that there is a substantial 
reason for seniors and children getting a break. Or more accurately, children and seniors are not 
similarly situated with the rest of us. The US Supreme Court has consistently held that girls and 
guys are similarly situated. And no, I'm not the kindergarten or nursing home Grinch. 

4. The Supreme Court has also held repeatedly that discrimination base on sex will not be 
allowed for legitimate business purposes. 

5. SLA Rule 48.3 specifically requires holders of liquor licenses to obey government regulations. 
These include NY Civ Rights law 40, 40-c and NY Exec. Law 296(2)(a) that specifically forbid 
public accommodations to treat people differently based on sex. 

6. The NY State Human Rights Appeal Board found that Ladies Days at Yankee Stadium were 
an unlawful discriminatory practice whereby girls were admitted for a lesser admission charge 
than was required of men. Abosh v. NY Yankess (Case NO CPS 25284-71). 

7. How would Elliott know whether the prices charged men are burdensome or not—she gets in 
for free or some guy pays her way. 

Any questions, call any time. 

Thanks 

Roy] 
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BID TO GET LADY JUDGE OFF CASE 

By ANDY GELLER 


Nationwide 

On Your Side 


October 16, 2007 - A Manhattan lawyer who claims ladies' nights at Big 
Apple hot spots discriminate against men is demanding the judge hearing the 
case step aside on the grounds she's sexually biased. 

It appears unlikely that attorney Roy Den Hollander will win, because 
Manhattan federal Judge Miriam Goldman Cedarbaum denied the request 
when he made it orally at a hearing Oct. 3. 


Life comes 


But, undaunted, the lawyer is soldiering on. He has filed the motion in writing. 
Cedarbaum has yet to rule. 


at you fast.® 


In July, Den Hollander filed a class-action suit against some of the Apple's 
best-known clubs, including Copacabana, China Club, Lotus and Sol, claiming 
they discriminate against men with their ladies' nights. 


By offering lower - or no - admission fees, the clubs violate the 14th 
Amendment's guarantee of equal protection under the law, he says. 


Among club bosses, insiders say, there was a strong feeling the suit was 
ridiculous. 
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THE NEW YORKER 

ON THE DOCKET 

HEY, LA-A-A-DIES! 

by Lauren Collin s 
AUGUST 6, 2007 

^ ^ iris, y’all got one, a night that’s special everywhere, from New York 
to Hollywood,” Kool & the Gang sang, in 1979, and every year 
thereafter. Ladies’ nights, however, are lately in peril (and with them, 
presumably, sales of coconut rum and Coty Wild Musk). In June, Roy Den 
Hollander, a Manhattan attorney, filed a federal lawsuit alleging that ladies’ 
nights constitute a violation of the Fourteenth Amendment. Citing invidious 
discrimination, he named as defendants the night clubs A.E.R., Lotus, Sol, 

China Club, and the Copacabana—which charged lower admission fees for 
women at, respectively, their Remix Thursdays, Velvet List Wednesdays, 

Models and Bottles Fridays, Metropolis Fridays, and College Party Thursdays. 

The other night—nite?—Den Hollander was maneuvering his way past a 
maroon rope that marked the entrance to LQ, a dance club in midtown. It was 
a Salsa Wednesday: five bucks for ladies, ten for gents. Den Hollander shelled 
out and went inside, where he cruised the pink-lit periphery of a dance floor, 
sparsely populated with wrinkled couples practicing twirls. “Last time I was 
here for an after-work, you had younger people,” he said. “Problem is, the 
music’s so loud. When I hit on a girl, I need to be able to talk to her.” 

Forgoing a complimentary buffet, he made his way to the bar, where he 
ordered an Absolut vodka gimlet. “I tend to be attracted to black and Latin 
chicks, and Asian chicks,” he said, citing the influence of the twelfth-century 
Provencal troubadour Guiraut de Bomelh. “He said, ‘For a man, attraction goes through the eyes.’ ” Den Hollander was 
unfazed by the notion that, as a hound dog, his fight to defeminize clubs was perhaps counter to his self-interest. 

Den Hollander likes to keep his age a secret. He was wearing a greenish double-breasted suit and, judging from his gray 
buzz cut, rubbery grin, and Hypnotiq-blue eyes (courtesy of contacts), seemed to be about forty-five. His frequent references 
to the Vietnam era, however, put him slightly earlier. “I look around,” he said, recalling his college years, “and there are all 
these girls walking around in see-through skirts and having sex whenever they want to, and there I am, dodging the draft.” 

He reached into his pocket and produced a typed forty-one-point list headed “Discrimination against men in America.” 
(Sample gripes: child-custody laws, circumcision, “5% of females have borderline personality disorder.”) “What I’m trying 
to do now in my later years is fight everybody who violates my rights,” he continued, bringing to mind a combination of 
Leon Phelps, Che Guevara, and Travis Bickle. 

Den Hollander’s latest litigative quest (there have been many: defamation suits, a nuisance complaint against neighbors) 
began in earnest about seven years ago. A former associate at Cravath, Swain & Moore, he had moved to Russia to work as a 
private investigator. There he met a woman, with whom he returned to New York. They were married in March, 2000, and 
separated by December. (In Den Hollander v. Flash Dancers Topless Club et al., Den Hollander sued his ex-wife and her 
employer under the auspices of a civil RICO statute. The suit was dismissed.) “So what happened was, my best buddy in town 
called and said, ‘You’ve got to get back in the social life,’ ” Den Hollander recalled. “We’d say, ‘Hey, the Copa looks good 
tonight,’ but we wouldn’t go, because they’re charging double for guys and maybe we didn’t have the cash.” 
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The club was filling up as Den Hollander held forth on Title IX 
(“Sports isn’t a big thing to girls, but it’s a big thing to guys”), pickup 
tactics (“You sort of cut the person you’re after from the herd”), his 
personal finances (“Have you heard of the dot-com bubble?”), and his 
belief that “the Feminazis have infiltrated institutions, and there’s 
been a transfer of rights from guys to girls.” Too bad, it was 
suggested, that his lawsuit is set to be heard by Judge Miriam 
Goldman Cedarbaum, herself a known female. But Den Hollander 
was not deterred. “What I think will happen,” he said, “is that clubs 
will reduce the price for guys and increase it for girls. Every guy will 
have ten or fifteen more dollars in his pocket, which the girls will 
then manipulate into getting more drinks out of him. If they drink 
more, they’ll have more fan, and so will us guys. And then when she 
wakes up in the morning she’ll be able to do what she always does: 
blame the man.” 

In his lawsuit, Den Hollander invokes a precedent: Seidenberg 
and DeCrow v. McSorley's Old Ale House (1970), in which female 
patrons gained the right to drink alongside the menfolk. Reached last 
week, Karen DeCrow, an attorney and the vice-president of the Greater Syracuse chapter of the National Organization for 
Women, reacted evenly to news of Den Hollander and his unlikely alignment. “It probably wouldn’t be very fun to go out to 
dinner with him,” she said, “but, insofar as you’ve told me about his theory, I agree with it.” Since winning the McSorley’s 
case, DeCrow hasn’t returned to the bar. “It would be fun to go back and have a glass of ale,” she said, “but in the past 
twenty-five years it hasn’t seemed urgent.” ♦ 



"In real life , he 
had acrophobia. ’ 
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17 Mio/ui 2007 / CLUA: iopmct cyflMTcn c K/iy6oM M 3 - 3 a 

AUCKpUMMHaiAHH My>KMMH 


«Ka« flonro eiye weHmHHbt 6yflyr n/iaTHTb 3a 
Bxofl b Kny6 MeHbiue, Men My)KHMHbi?», - 
nofly Man oflnn>Kflbi Hbro-MopKCKMM aflBOKaT Roy 
Den Hollander h ... noMMancn b cyfl. 

BceM M3BecTH0, mto xny6bi oxotho npusneKaioT 
jxeHCKyio ayflMTopno MeHbUjuMn uewaMn m aawe 
SecnnaTHbiMn <weHCKHMM ahhmh» - He cexpeT, TaM 
r«e MHOro xcenmHH, 6yfler m see ocia/ibHoe 
MenoBeMecrao. 


Roy Den Hollander aaMaxHyncfl Ha 3 to «CBBTaH 
CBflTwx* K/iy6noro 6n3Heca h yeepeH, mto noflo6Han 
npaxTuxa nponieopeMm KoncTHTyunn CUIA. 

Roy cran bbtopom rpynnoBoro wexa HanpaBneHHoro 
npoiHB "ywacaiomeii flHCKpHMHHauHH" MyjxmiH b 
wean xny6ax Hbto-Mopxa Ha npoTsnxeHHM nocne/jHHx 
Tpex neT. Ewe 6w - xchwhhw Tycsr npaimiMecKH 
6 ecnnaTH 0 , b to bqgmh, kbk MywHUHw BbmyxyieHW 
pacKOioe/iHBafTboi 3a Kawayio MenoMb. 

Cyae6Hbm wck, noxa ewe we npHHsrrwH x 
paccMOTpeHHio, yTBepx<aaeT, mto homnwc xnyQbi 
napyuiaoT 14-» nonpaaxy x xoHcnrryunn CLUA, 
rapaHTnpyx)myK> pasnyio 3awnTy npaB jxchwhh h 
M yJKMMH. 


B pa36nparenbCTBO BOB/ieneKbi HOMHwe xny6w China Gub, A.E.R. h SOL. 

Roy Den Hollander Hafleercn, mto ero hck noxoHMHT c nopoMHoii npaxTHxoii «ueH0B0(i» awcxpmmhm3uhm m\okmhh: 
«npoBannTCH mom hck, h/ih xe n BbinrpaKD fleno - b nx>5oM cnyMae ero pe3y/ibT3T0M 6y/jer no6epa Bcex MyxcHMH*. 
3aflBH/i oh b HHtepBbio The Nabonal Law Journal 

Hollander po6neaeTCfl soaMewenna CHMBO/iHMecxnx ySbirxoa h xoien 6bi nonyMHTb npaso BbcrynaTb ot mmchm scex 
MyxmiH aaeujHx >xepTBaMH 3asbiweHHbix uen b nepeMucneHHbix xny6ax. 

Pe/jaxuMB TopDj MHrepecyercji, a «e Hawjeicn rot n 0 Kneoe, cboh Roy Den Hollander? 



BUT MV DEAR 61RL We AREN'TOISCRIMTKATTN& 
AGAINST YOU 9€CA'J$£ YOU'RE A WOMAN'.. 
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BECAUSE WE'RE MEN! 
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Kaban (2007-07-19, 14:01): 

6/ihh bo flacTl fl b uioKell CyflflTCfl no nycTflxaM!!! 

no twee y hmx aawe eorb penTHHr caMbix HHTepecTHbix cyaosbix npoueccoe!:) 

*Starenkiy (2007-07-19, 13:55): 

Aa bu Mero?AMepnKaHuaM cxynno no >km3hm! bot ohm m yjxe h nowrot flo Taxoro.flayMaio mto oh rony6oii htih y Hero 
npoOneMbi c aesyuixaMMl! 

•EBreHMM (2007-07-18, 14:46): 

Bcer-i paaHwe npaea! 

olexi (2007-07-18, 12:50): 

Bee SapMenw ne aoriMBatOT.. 

•slipper (2007-07-18, 11:25): 

A a He x...p flenaTb stmm aMepHKOcaM... bot m c wupy 6ecsuca... 


file:///C/Users/l/Desktop/roy/roydenhollander.com/main/multimedia_ladies_nights/l nMix_ru_7_2007.jpg!9/20/2019 11:20:13 PM] 










ABC News: Men Sue Over 'Ladies’ Night' at Bars 


'Ladies' Night' Lawsuits on the Rocks? 

The Age-Old Tradition Is Threatened by Lawsuits Nationwide 




Lawyers across the country are targetting bars and nightclubs that offer 
'Ladies' Night' drink and admission discounts to women, claiming that 
they are unlawful discrimination against men. (PhotoDisc) 


By BRITTANY BACON 

July 25, 2007 

Lawsuits could be putting "Ladies' Nights" at bars 
and clubs across the country on the rocks. 

In about two dozen cases, plaintiffs contend these 
drink and admission deals for women constitute 
discrimination against men and should be banned. 
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Roy Den Hollander is a New York 
lawyer who says Ladies' Night drinks 
and admission specials are 
unconstitutional, and he says he's 
suffered personally. Hollander is also 
a graduate of Columbia Business 
School and seems like a guy who 
should be able to get into a decent 
bar and afford the drinks. So what 
irks him? 
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"I'm tired of having my rights violated and being treated as a 
second-class citizen," said Hollander, who is seeking class-action 
status for his suit in federal court. 

Tim Gleason, general manager of the China Club in New York, 
calls Hollander's complaint "pathetic" and echoes other club 
owners who argue that the discounts actually help both sexes by 
balancing out the ratio between men and women. Nevermind that 
some men are more than happy to pay for inequality in the ratio 
department. 

Over the last 30 years, lawsuits stemming from promotions 
involving Ladies' Night have enjoyed considerable success in 
courts across the country where judges have held that single-sex 
discounts violate state and federal statutes guaranteeing equal 
protection under the law. 

George Washington University law professor John Banzhaf, whose 
students have brought a Ladies' Night suit, says that these 
promotions are part of a broader class of gender-based price 
discrimination tactics like those used by hairdressers and dry 
cleaners who charge men and women different prices for the 
same service. 

In Washington, D.C., he hopes to pursue what he calls restroom 
equity or "squatter's rights" in which he will sue public venues 
whose restroom availability, though seemingly equal for both 
sexes, has a "disparate impact" on women who must deal with 
longer lines and wait times. 

Nightclub spokespersons and activists express concern that a 
class-action victory in a Ladies' Night lawsuit based on federal law 
could open the floodgates to a host of other suits against private 
businesses. 

Kiss Ladies' Night Goodbye? 

Hollander seeks to be the lead plaintiff and the representing 
attorney in a class-action suit against several Manhattan venues 
including the China Club, Copacabana Nightclub, A.E.R. Nightclub 
and Sol. 
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Share 

marketplace? The law is one thing, but the 
mating game has its own set of intrinsic rules. 

So where should the line be drawn? Basic Supreme Court case 
law says a state cannot discriminate unless it is for an important 
reason like public health and safety. Hollander argues the clubs 
have no legitimate reason for treating males and females 
differently in their admission policies. 
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"This is a constitutional-question suit, 
which means if I win, in theory any 
guy in America could bring a similar 
suit and use this as persuasive 
precedent," he said. 
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Legal analysts say Hollander's claim 
may be difficult to prove. He will 
have to demonstrate that there is a 
genuine constitutional issue. In court 
papers, he cites a 1970 case against 
a bar called McSorley's Old Ale 
House. The ruling in the case struck down a policy excluding 
women, claiming it violated the Constitution's guarantee of equal 
protection. 

Club owners maintain that Ladies' Night is not a policy of 
exclusion, but rather an economic enticement to increase 
business and satisfy their customers. They say the marketplace 
dictates whether the promotions are abandoned, not the courts. 
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"Ladies' Night benefits the men as much as it benefits the ladies, 
the clubs and society," said John Juliano, owner of the recently 
closed Copacabana Nightclub. "And the only loser here is this 
grouch with a warped point of view." 

'Ladies' Night' Lawsuits on the Rocks? - Continued 
Previousl23Next 

Read All 239 Comments and Post Your Own 


:• Most Viewed 


Audience Favorites 

g Controversy Swirls over Saudi 
Arms Plan 

g Home Invasion Dad: 'Love Your 
Family' 

q VIDEO: I Found My Sister on 
MySpace 

q VIDEO: Four Die in Phoenix 
Chopper Crash 


tuPHOTOS: Porn Stars Ditch the X 
Rating 

[□PHOTOS: Country Queen Finds a 
New Star 



FeedbackIWireless I E-mails & News Alerts I Message BoardsIRSS Headlines I Podcasts I ABC News Store 
Contact UsIABC.comISite MaplAdvertising InfolTerms of Usel 

External links are provided for reference purposes. ABC News is not responsible for the content of external internet Copyright © 2007 ABCNews Internet 

sites. Ventures 


file:///CI/Documents%20and%20Settings/Roy%20Hollander/My%20Documents/Business/Clubs%20Discrimination/Club%20Dscrmnttri/Press/story.htm (2 of 2)7/29/2007 2:19:33 PM 






ABC News: Men Sue Over 'Ladies' Night' at Bars 



Special Offer: 


Talk Back 

- Tell us what you think 

- Add new facts 

• Talk straight to the newsmakers 


Comment & Contribute 


COMMENT 


:• Discuss & Debate 


Home > TheLaw 

'Ladies' Night' Lawsuits on the Rocks? 

The Age-Old Tradition Is Threatened by Lawsuits Nationwide 


But, Hollander said these perks do not justify 
discriminatory prices because the same beneficial 
end could be achieved by charging men less or 
equal to the amount women are charged. 
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"Each guy that walks into that club will have 
more money to buy her a drink, and the more she drinks, the 
more fun she and the guys will have," he said. 
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Ladies' Night Lawsuits 

The recent slew of Ladies' Night 
lawsuits dates back to a 1972 case 
against the New York Yankees. A lot 
fewer women were going to games 
than men. The Yankees gave 
discounts on special "Ladies" games. 
An angry male fan sued and a court 
ruled the practice was illegal. 


The Seattle Sonics basketball team 
was also sued in 1981 by a man who alleged discrimination 
because he was forced to pay full price for a ticket while his wife 
paid half. In that case the court ruled that the purpose of the 
promotion was "not to exclude anyone but to encourage 
attendance." 


In recent years, Ladies' Night promotions have been the subject 
of litigation in California, New Jersey and New York, where the 
state-level courts consistently have ruled against Ladies' Night 
promotions. 
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By ANDY GELLER 

A Manhattan lawyer has 
filed a class-action suit 
against some of New York’s 
most sizzling hot spots, 
such as Copacabana and 
China Club, claiming their 
ladies’ nights discriminate 
against men. 

Attorney Roy Den Hol¬ 
lander says that by offering 
lower — or no — admission 
fees and shorter waiting 
times behind the velvet 
rope, the clubs violate the 
14th Amendment’s guaran¬ 
tee of equal protection 
under the law. 

His suit seeks an end to 



He plans to use that case 
as a model. 

He admits he is facing an 
uphill battle, saying that in 
the past, the U.S. Supreme 
Court has given preferential 
treatment to women when 
it comes to economic dis¬ 
crimination. 

“Whether this case suc¬ 
ceeds or fails, it will result 
in a much-needed victory 
for men,” he told the Law 
Journal. “If I win then all the 
nightclubs have to follow.” 

Tim Gleason, the general 
manager of the China Club 
— whose guest list has in- 

_1_1-J T\-1. 
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the practice of admitting 
women at a lower price 
than men. 

The clubs that Hollander 
accuses of “invidious dis¬ 
crimination” against men 
are the Copacabana Night¬ 
club, China Club, A.E.R. 
Nightclub and Sol. 

The legal eagle says he 
visited each of the clubs on 
nights when they offered 
women free or reduced fees 
and shorter waiting periods 
to get in — things that were 
not available to men. 

”It’s either more money, 
more time or more burden¬ 
some,” he told The National 
Law Journal of the problems 
men face in trying to gain 
admission to the tony clubs. 

Hollander filed his suit in 
Manhattan federal court, 
which in 1970 ruled that 
McSorley’s Old Ale House 
discriminated against 

women by refusing to serve 
them. 


ciuaeu irereK jeiei <uiu 
Bruce Springsteen — dis¬ 
missed the suit as ridicu¬ 
lous. 

He said the club does 
offer ladies’ nights, but 
often they are the work of 
outside promoters. 

Hollander says the hot 
spots are responsible be¬ 
cause the promoters serve 
as agents of the clubs. 

Hollander is not the first 
to bring such a suit. 

Last month, the California 
Supreme Court ruled 
against a Los Angeles night¬ 
club that refused to provide 
four men the same ladies’ 
night discounts available to 
women. 

In 2004, a New Jersey Di¬ 
vision of Civil Rights ruling 
declared that ladies’ nights 
violated state discrimination 
laws. The state then passed 
a law legalizing the practice. 
andy.geller@nypost. com 
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N.Y. Lawsuit Calls 'Ladies' Night' Discriminatory 

Brittney Pescatore 
The National Law Journal 

July 12, 2007 


Clubs and bars have been luring women to their establishments with lower fees and 
shorter waits for decades, but a recent lawsuit claims that the practice is 
unconstitutional. 

New York attorney Roy Den Hollander, a solo practitioner for more than 15 years who 
deals primarily with civil litigation and corporate governance, has filed a class action 
against certain Manhattan nightclubs for "invidious discrimination" against men in their 
policies for admitting patrons. 

Hollander is seeking a declaratory judgment that would clarify whether nightclubs' 
policies consist of "state action" due to their regulation by the state's Division of 
Alcoholic Beverage Control, and consequently are subject to liability pursuant to 42 
U.S.C. 1983, which allows civil action for deprivation of rights by persons acting under 
the color of state law. Hollander v. Copacabana Nightclub, 1:2007 CV 5873. A case 
management and scheduling conference has been set for Oct. 11. 

The attorney alleges that the clubs are violating the 14th Amendment's guarantee of 
equal protection under the law, and in addition to declaratory relief, he is seeking 
nominal damages and an injunction to halt the nightclubs’ practice of admitting women 
at a lower price than men. 

The nightclubs named in the suit include Copacabana Nightclub, China Club, A.E.R. 
Nightclub and Sol. 

Hollander says he attended each of these venues on nights when they held promotions 
offering women either free or reduced fees, shorter waiting periods, or longer windows 
for free or reduced admission that were not available to men. 

"It’s either more money, more time or more burdensome," said Hollander of the 
difficulties men face in gaining admittance to nightclubs. 

He is looking to the case of Seidenberg and DeCrow v. McSorleys' Old Ale House, Inc., 
317 F.Supp 593, as precedent for finding the existence of "state action" by bars and 
nightclubs. The U.S. District Court for the Southern District of New York, where 
Hollander has filed his complaint, ruled in 1970 that state action existed when 
McSorleys’ Old Ale House refused to serve two women. 




Hollander also foresees an "uphill battle" in classifying the action as invidious 
discrimination, since he is arguing on behalf of men and not women, whom he says the 
U.S. Supreme Court has given "preferential treatment for past invidious, economic 
discrimination." 

"Whether this case succeeds or fails," says Hollander, "it will result in a much needed 
victory for men." 

Tim Gleason, general manager of the China Club, said that he found Hollander's 
grievance "ridiculous." 

The China Club does offer promotions, sometimes organized by outside vendors, which 
offer special admission terms for women, Gleason said. Hollander recognized that 
many events are organized by hired promoters but maintains that they serve as agents of 
the clubs. 

Counsel for the Copacabana, A.E.R. and Sol nightclubs could not be reached for 
comment. 

Hollander is seeking to be named class representative for all men charged more money 
or burdened by stricter time restraints than women at these clubs over the last three 
years. He has as evidence e-mail advertisements for promotions held on the nights he 
attended these clubs and according to Hollander, these e-mails advertise discriminatory 
admittance policies for men versus women. The case seeks an injunction to end these 
policies. 

"If I win, then all the other nightclubs have to follow," Hollander said. 

Similar cases have come before courts across the nation in recent years. In early June of 
this year, the California Supreme Court ruled against a Los Angeles nightclub that 
refused to provide four men the "Ladies’ Night" discounts available to women. 
Angelucci v. Century Supper Club, No. SI36154. 

In 2004, a New Jersey administrative ruling that declared ladies' nights violated state 
discrimination laws led New Jersey lawmakers to pass legislation legalizing the 
practice. Gillespie v. Coastline Restaurant, No. CRT 2579-03. 
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Early Years 


Time 

Place 

Event 




Too young to escape 

Midland Park, N.J. 

Photograph of Rov and Nemesis 

Age 9 

Beaverkill, N.Y. 

Our gang torches rich lawyer's gardening shed, we take to the hills but 
surrender when we run out of candy bars. 

Age 16 

Wyckoff, N.J. 

Too voune to drive in N.J.. totaled three cars, nicknamed “Wheels.” 

Age 17 

Midland Park, N.J. 

High school photos one. two and three. 

Summer 1965, buddy and I hitch-hiked to Miami, had little money, ate 
ice cubes at one point. We didn't tell our parents, so they got the State 
Police searching for us —we finally surrendered. 

Age 18 

Boulder, Colo. 

I .ost vears 

Age 19 

Northeastern N.J. 

U.F.O.s: Anna V’s first visit 


Boulder, Colo. 

Univ. of Colorado lacrosse, center middie 



RFK Presidential Campaign 

Age 20 

Isle Vista, Cal. 

Went underground to dodge the Draft. 


Boston, Mass 

Students for a Democratic Societv: Knew the movement was over 
when Candice Bergen, fashionably dressed in Madison Ave. Mod, 
spoke at a D.C. demo following Kent State, and the Weathermen 
started blowing up toilets—couldn't see the relevance of that. 

Age 23 

Boulder, Colo. 

Freaks v. Pigs Bowl: That’s me with the shades and beard. 



University of Colorado Rugbv 


St. Louis, Mo. 

San Francisco 

Summer of softball at John Burroughs School and partying with teenie 
hoppers plus hitchhiking with a buddy to S.F. North Beach to catch the 
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all-nude girl dancers. 

Age 24 

Northern Ireland 

Looking to join the I.R.A. but thev weren’t accepting Dutch 
protestants. However, enjoyed throwing rocks at the British soldiers in 
Derry. They fired back with their assault rifles on auto but hit the lamp 
post next to me. I.R.A. thought I was C.I.A., so I went home. 


Philadelphia, Pa. 

Europe 

Rov v. Rizzo’s Pigs 

Columbia College rugby tour of Europe 

Age 25 

New York, N.Y. 

George McGovern Presidential Campaign for the upper Westside of 
Manhattan, reform democratic politics at the Riverside Club 

Age 26 

New York, N.Y. 

Helped instigate, organize and lead a partiallv successful workers 
strike at Columbia Universitv plus other labor activitv. 


Albany, N.Y. 
and New York, N.Y. 

Legislative aide for N.Y. State Senator Sidney von Luther, investigated 
Percy Sutton and Carl “Cash” McCall’s hidden interests in a $30 
million State contract to develop the N.Y. State Office Building site on 

125th Street. 

1975 

New York, N.Y. 

Committee for a 1974 Presidential Election to replace Nixon and 

prevent the confirmation of Gerald Ford as Vice President. 

1975 

New York, N.Y. 

A1 Lowenstein’s Citizen Coalition to Re-open the RFK Assassination 
Case. 

Press 

Coalition 

Evidence 

Facts 1, 2, 3, 4, 5 

1976 

New York, N.Y. 

WNEW-TV News, undercover on a Medicaid fraud storv. 

News Director wanted to make me a reporter but couldn't because it 
would have caused problems with the F.C.C., since I was not a girl. 

1977 

1 

Grand Cayman, Bahamas 

Old Blue Rugbv. Caribbean Tour, one of the plavers almost gets us 
busted at the hot Grand Cayman Club “Apollo 11 ” on the eastern end 
of the island when he wisecracks to a narcotics officer "where can we 
get some grass?" Photos one and two. 

In the Bahamas, police escorted me to a game after threatening to 
arrest me for the theft of a motor bike. 
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New York, N.Y. 

Worked undercover for the media as assistant campaign manager for a 
mob judge backed by the Gambino and Managano crime families and 
Roy Cohn. 

1977 

1978 

1979 

HSfl 

1990 

Miscellaneous 

1978 

Bronx, N.Y. 

My NYC Councilwoman girl friend arranged for me to me an IRA 
"recruiter." No offer, should have worn combat fatigues instead of a 
suit. 

1980 

New York, N.Y. 

WABC-TV News. D'Amato beats Holtzman: confrontation with 

Robert Strauss, Pres. Carter’s 1980 campaign chairman. 

1982 

Brooklyn, N.Y. 

Law School internship with Chief Judge Jack Weinstein. Former Gotti 
lawyer James M. LaRossa tried but failed to keep me from getting the 
internship. 

1984 

Washington, D.C. 

Washington Rusbv Football Club 

1986 

Washington, D.C. 

U.S. Department of the Treasury-Internal Revenue Service, 
Interpretative Division. 

The Associate Chief Counsel said it was his job “to make sure people 
with hands across the White House get what they want.” So when a 
wealthv California familv with “hands across the White House” 
wanted to dissolve a multi-billion dollar trust (unheard of under 500 
years of trust law) without tax consequences, I stopped them and 
quickly blew town. 

1991-98 

The former and still evil empire 

Articles. Speeches. Writings. Interviews, and Tales 


1992 

Quito, Ecuador 

Provided economic advice to a pistol-packing presidential candidate of 
Ecuador. Too bad he lost. 


Formative Years Narrative 


Early Writings and Quotes 
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1965 Spring and Summer 
1965 Florida Trip to July 1968 
1967 Underground in Cal, to 1970 Boston 

1971 Summer St. Louis and Later 

SUNY 

Miscellaneous: One. Two. Three. Four. Five. Six. Seven. Eight. Nine 

Quotes 1 

Quotes 2 

Men Like Gods 


Early Resumes 
Photo Album 1, 2, 3, 4 
More Stories 
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Lawsuit against CU women’s studies 
department dismissed 

The U.S. Court of Appeals ruled that the University has not harmed men with its 
women's studies department. 

By Madina Toure and Sam Levin 
Published April 21, 2010 

Though Roy Den Hollander, MBA ’ 97 , thinks Columbia’s support of gender studies 
discriminates against men’s rights, the U.S. Court of Appeals ruled on Friday that the University 
has not harmed men with its actions. 

Hollander, a controversial men’s rights activist who first filed a lawsuit against Columbia in 
August 2008 , has claimed that Columbia’s support of a women’s studies department was a First 
Amendment violation, on the grounds that, legally and constitutionally, feminism counts as a 
religion. 

He has also charged that the discriminatory nature of a women’s studies program is in violation 
of the equal protection clause of the 14 th Amendment. His argument is that Columbia cannot 
use public funds for the Institute for Research on Women and Gender unless it supports an 
equivalent men’s studies program. 

The United States magistrate judge ruled last April that there was no valid injury for the 
plaintiff, Hollander, and the decision said that the case therefore merited no judicial authority. 
Later that month, Judge Lewis Kaplan of the U.S. District Court, Southern District of N.Y., 














upheld the magistrate ruling, stating that “feminism is no more a religion than physics.... The 
core of the complaint therefore is frivolous.” 

And last week, Hollander’s case, for now, reached the end of the line with the U.S. Court of 
Appeals’ decision to uphold the lower courts’ dismissals. The court argued that the prior 
decisions “properly dismissed the action for lack of standing as to all defendants because the 
plaintiff s claims of harm amount to the kind of speculative harm for which courts cannot confer 
standing.” 

But Hollander said on Tuesday that the fight was far from over. “I can bring this case again, and 
I’m going to bring this case again,” he said, arguing that the court ruling emphasizes that he has 
no standing, which he said leaves options open to pursue a different track of the case. Hollander 
said he plans to focus his complaint on government support for the “religion” of feminism, an 
argument that he said he can make because he is a taxpayer. 

Hollander said he had expected the latest blow to his case. “I’m not surprised. When it comes to 
men’s rights, the courts in this country are useless,” he said. 

Though representatives from the Institute for Research on Women and Gender, along with 
several gender studies professors, could not be reached for comment, over the course of this 
case, Columbia has argued that Hollander has no standing since he is simply pursuing his own 
personal hostility toward feminism. 

The continued fight for Hollander is not about winning in court, which he acknowledges is not 
likely. “The only thing that I can really do with these cases is point out the hypocrisy,” he said, 
adding, “I believe the only way to change this is for 100,000 armed guys to show up to 
Washington, D.C., and demand their rights.” 

Students on campus said that they were uncertain what a men’s studies program would entail. 

“I think you can raise the question, but I think in doing so you have to be careful.... There’s not a 
historical bias against men,” Bianca Schreiber, BC ’ll, said. “There’s not... a need for a men’s 
studies program in the same way.” 

Robert Post, SEAS Ti, agreed, saying, “It just seems like the suggestion that there should be a 
men’s studies seems retaliatory.” 



Phil Crone, CC ’ll, defended the program, saying that its purview is broader than women. “It 
sort of tries to talk about many different identities in terms of biology, sexuality, identification 
with different groups,” he said. “Even though women might be in the name of the field, it doesn’t 
solely focus on women.” 

But Ben Bao, a master’s student at Teachers College, said that Hollander’s argument for a men’s 
study program may be valid if he has done the research. “He thinks it’s useful to study, so I 
support his idea about that,” Bao said. “I haven’t heard this kind of study before, so it’s very 
interesting.” 

news@columbiaspectator.com 


Australian “Male Studies” initiative under fire 
because of its connections to raving misogynists; 
raving misogynists blame feminists 


JAN 13 



Antifeminist attorney, A Voice for Men contributor, and would-be Male Studies lecturer Roy Den Hollander 

bustin’ a move on the Colbert Report. 

NOTE: See the end of the piece for an important clarification from the University. 

So it seems the new “Male Studies” initiative at the University of South Australia is running into a few 
problems. Well, one big problem: members of the general public have discovered that some of the people 
involved with the initiative are raving misogynists, or have chosen to associate themselves with raving 
misogynists. 

Yesterday, a story by journalist Tory Shepherd noted that two of the lecturers have written for a notoriously 
misogynistic website by the name of A Voice for Men. (You may have heard of it. ) One of them, the crankish 
American attorney Roy Den Hollander , even suggested in a post on that site that men’s rights activists may 
have to take up arms against the evil Feminists who run the world. 

The future prospect of the Men’s Movement raisins enough money to exercise some influence in America is 
unlikely. But there is one remainins source of power in which men still have a near monopoly-firearms. 
Huh. That doesn't sound like a very academic analysis of the situtation to me. 

Den Hollander also likes to refer to “women’s studies” as “witches’ studies.” And if you don’t believe her, 
here’s the AVFM post in which he does just that ; it’s in the first sentence. 




Apparently pointing out some of these basic facts about Den Hollander, and about another of the lecturers, 
Miles Groth, who has also written for AVFM , is causing some trouble for Dr. Misan and his little Male Studies 
initiative - at least according to a post on AVFM by the always furious Paul Elam, who informs us somberly 
that 

[sjources close to the story report that [Shepherd’s article] is likely a terminal setback for the new 
initiative. 

Elam fights back against Shepherd’s alleged “lies” in a paragraph that is itself nothing but lies: 

The article by Shepherd is saturated with the typical lies, e.g.: that the SPLC named AVFM as a hate group, 
which they did not, and that this website regularly calls women “bitches and whores," which it does not. 
She also implied a connection between AVFM and those championing the initiative which does not exist. 
Actually, Shepherd said that the SPLC described AVFM as a “hate site,” not a “hate group.” This is in fact 
true, as the SPLC included AVFM in a list of “woman-hating sites,” which would make it a hate site, as the 
hatred of women is in fact a kind of hate. 

And AVFM does in fact refer to women regularly as whores and bitches and other slurs. Indeed, in one 
notorious post about Rebecca Watson, Elam managed to use the word “whore” more than 30 times : as for 
the word “bitch," well, check out this compilation of AVFM posts featuring that word in the title . As you’ll 
see from that post, Elam also likes referring to women as “cunts,” and once referred to the feminist 
blogosphere as the “cunt-o-sphere.” 

Do your own searches for “whore” or “bitch” on AVFM to find more recent examples. 

Shepherd doesn’t, in fact, imply any “connection” between AVFM and “those championing the initiative” 
beyond the undeniable fact that two of the lecturers have written for AVFM, and that AVFM has heralded the 
Male Studies initiative . Interestingly, it’s Elam, with his talk about “[s]ources close to the story,” who 
implies an even closer connection than Shepherd does. 

The rest of Elam’s post is a remarkable mixture of self-contradicting lies and self-delusion. First, he declares 
“Male Studies” to be a pure-as-the-driven snow example of non-ideological scholarship. 

In writing this article Shepherd actually served as a mouthpiece for academic feminists invested in blocking 
the attempt to study human males in a non-ideological, scholarly fashion. 

How exactly is someone who describes himself explicitly as antifeminist, who describes women’s studies as 
“witches studies,” and who’s written for AVFM on several occasions an example of someone who is trying “to 
study human males in a non-ideological, scholarly fashion?" 

Elam then launches into one of his typical chest-beating fuck-their-shit-up ideological rants: 

The Men’s Human Rights Movement is not going to go away. Indeed, even as we regret the temporary 
setback of an important and valuable initiative, we do welcome another opportunity to shine a light on the 
ideologically twisted agenda of people who would undermine an academic program with the ambition to 
enhance our understanding of an egregiousty underserved population. 

Yes, that’s right. The world’s men have been “egregiously underserved.” 

This type of bullying and public deception is precisely what has catapulted the Men’s Human Rights 
Movement into rapid growth and increasing popularity in such a short period of time. 





The only bullying and deception I’m seeing here is coming from your side, dude. Women aren’t talking about 
taking up arms against men. You're the one who’s lying about what Shepherd said. 

From assaultive, criminal demonstrators in Toronto blocking doors to a lecture on male suicide, to this - an 
obviously orchestrated attack on honorable academicians - the reality of what feminism has become, and 
the depths to which it has lowered, is again in full public view. 

Uh, Roy Den Hollander isn’t an “honorable academician.” And, frankly, neither is anyone who chooses to 
associate themselves with your site. I’m not sure how Shepherd’s one article counts as an “obviously 
orchestrated attack,” but all she did was point out what Hollander said, and point out the sort of 
misogynistic shit you publish on your shitty website. 

In other words, Mr. Elam, you guys have dug your own hole here - with you, personally, bringing one of the 
bigger shovels. 

Just think: A Voice for Men may be in large part responsible for the collapse of this Male Studies initiative, 
because you and the others writing on your site can’t hide your raging misogyny, and can’t resist the 
temptation to call women “bitches” and “whores.” 

This is the lesson of all the publicity you guys have gotten in the last year: when members of the general 
public learn what you guys actually believe, they are repulsed by it. The more attention you get, the more 
people oppose you. 

After some more ranting that he might as well have cut and pasted from any of a dozen previous posts of 
his, Elam ends with one of his trademark vague threats: 

We will force their hand, again and again. And each time they demonstrate their moral bankruptcy; their 
limitless capacity for tyranny, the more they will generate the contempt and indignation they deserve. And 
the more people will realize that the only way forward is straight through them. 

You’re just digging that hole deeper. 

EDITED TO ADD: The Universityof Southern Australia has clarified a few things about the Male Studies 
initiatives. According to a piece in the Sydney Morning Herald , the school only approved one of the four 
proposed courses, and officially rejected (back in 2012) the one that would have included Den Hollander and 
Groth as lecturers. Here’s what the newspaper says: 

The university has approved one of four proposed graduate courses, a certificate in male health and health 
promotion, which will begin online next month. 

But an original proposal by one of the university’s academics outlined three further certificates, including a 
course called ",males and sexism”, which named lecturers who have been published on radical men’s rights 
websites. ... 

The university emphasised it did not endorse views of the suggested lecturers. It said the courses, which 
were criticised in the media on Monday, were rejected in 2012. 


So that’s reassuring to hear. 




I removed a portion of my post referring to Gary Misan, in charge of the course, because in light of this 
information it’s not clear if he was referring to all four courses, including those involving Den Hollander and 
Groth, or just to the male health course. 

Oddly, though, Dr. Misan seems to think that the University has signed up for more than one course. On 
his official University of South Australia web site he describes himself as “program co-ordinator for a new 
suite of courses in Male Studies at UniSA, the first of which will be offered in 2014.” 
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Roy Den Hollander 
545 E 14 th Street 
New York, New York 

April 25,2012 

Dear Sir; 

Included is the information that 1 was able to find concerning the structure fire on 
the Beaverkill Campsite Road in the summer of 1957. The only newspaper in our 
collection that carried any mention of this event was the Livingston Manor 
Times. The article appeared in this weekly newspaper on the edition dated August 
29 th , 1957. Apparently, it was not considered front page material, the only 
mention of the event being made by a section columnist. I followed this paper for 
the next couple of editions and found no other information concerning the fire. 

The newspaper was published on Thursdays, so according to the article, the fire 
was probably on Wednesday, August 28 th . Weekly columns for these local 
newspapers sometimes were submitted, or published a week late, but I believe that 
is not the case here. The death of Orrin Sprague, which also appears in the 
column, occurred on the 22 nd of August. This would not have been in the column 
if it was a week late. 

I looked into other local newspapers, including the Liberty Register, Republican 
Watchman, Sullivan County Democrat and the Delaware Valley Evening News 
with no results. 

The location of the fire was behind the residence of Mrs. Ethel Osborn. The 
current address of this property would be 80 Campsite Road. I’ve included the tax 
map for that section [map 7] in the Town of Rockland, Sullivan County which 
shows the old Osborn property, which is lot number 33. Lot number 32 shows the 
property with the address of 74 Campsite Road, the address that you made 
reference to. Included are the property ownership records showing the more recent 
land-owners for both properties. Also included is an image taken from the County 
real property website of the area. I’ve taken the liberty to highlight the Osborn 
property. 



There was no information found concerning the origins of the fire. I spoke with 
one of the firemen who had participated in fighting the fire and was told the 
following story; 

The fire was first called into the Beaverkill Valley Fire Company, located at Lew 
Beach. The initial response was by one pumper truck driven by Cecil Stewart, the 
first and only fireman to arrive on the scene. After laying out the fire hose, he 
discovered the truck to be nearly empty of water. He had to leave the scene to go 
down to the river to fill the truck. By the time he returned, the Beaverkill fire- 
chief had arrived but by then the building was fully engaged. The fire-chief then 
put out a call for assistance for the fire company from Livingston Manor. By the 
time that the Manor firemen arrived, the building was pretty much destroyed and 
efforts were made to make sure that the area surrounding the cabin did not catch 
on fire. 

Sullivan County Historical Society 
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A/lc Sylvester Bell Jr., of Lfb 
erty is home on a 30 days fur 
lougrh after serving in Africa and 
has been visiting Mrs. Roy Decker 
in Willowemoc, On termination of 
his leave he will go to an air force 
base in Texas. 

Herbert Sprague returned home 
from Liberty Loomis Hospital af¬ 
ter having an appendectomy opera 
tion. On Thursday his brother 
Austin Sprague of Franlean Lak¬ 
es, N. J. came to visit Herbert and 
family. 

Mrs. Dorsey Sprague, returned 
home from Liberty-Loomis Hospi 
tal where she had been a medical 
patient for several months, last 
Wednesday afternoon. Her sons 
Buster of Concord, Mass., and 
Walter of Long Island brought 
her home. Mrs. George DuMond 
is staying with her. 

Mr. and Mrs. Frank Cism and 
children were visitors in the Man¬ 
or on Sunday. Frank used to teach 
Science here in the Manor and 
they were enioute to their home 
in Harpersville from Delaware, 
Ohio where he had attended Col¬ 
lege on a Scholarship. 

Several from the Manor attend¬ 
ed the Clambake given by the Car 
jenters Local in Liberty, on Sun. 


O'OIMagra 

to, Floyd Emery, William Vick, I her second 
William Fredenburg, Kenneth Wil 
bur and Ral Bing Abbott to Scran 
ton to see a foot ball game. 

On Thursday, August 22nd Miss 
Ellen Hill celebrated her 16th 
birthday with a hot dog roast in 
the back yard of her folks, Mr. 
and Mrs. Kenneth Greenlee on 
River Street. Those present at 
this party were: Misses Dora Bail¬ 
ey, Marilyn Jones, Jo Lyn Abbott, 

Carol Miller, Mr. and Mrs. Fred 
Reynolds, Mr. A1 Barnicott, John 
Welch, Gene Barnicolt, Bill Fred¬ 
enburg, Donald Greenlee, Donald 
Hill. Friends of the Greenlees 
dropped in during the evening. 

Firemen were called out Wed¬ 
nesday afternoon when a fire \ 
broke out in a log cabin in the 
rear of Mrs. Kenneth Osbornes 
place in Beaverkill, it was a total 
loss. 

Miss Barbara Baldwin spent a 
week home with her Parents, Mr. 
and Mrs. Charles Baldwin. 

Mr. Orean Sprague died in 
California this week, Masonic 
Services are being held at the 
Russell Funeral Chapel on Friday 
afternoon at 2:00 P. M. Mr. Spra¬ 
gue was a Charter Member of the 
Order of Eastern Stars. 

Little Karen Gorr had a birth- 
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Ridgewood Days End Tomorrow | 

The Sunday News 


COVERS NORTHWEST BERGEN COUNTY 



Boys, 16, Facing 
Juvenile Charge 


WYCHOFF—Juvenile complaints 
have been filed here against two 
16-year-old Midland Park boys 
who Thursday afternoon took a 
car without the owner’s consent 
and drove it into two parked cars 
in the East Wyckoff Shopping Cen¬ 
ter. 

The under-age drivers had bor¬ 
rowed the car belonging to the 
sister of one of them. The com¬ 
plaints, signed by investigating of- 
ficef Capt. David Mitchell, will be 
referred to the Bergen County Ju¬ 
venile and Domestic Relations 
Court. Both youths were released j 
in the custody of their parents j 
pending court action. | 

The two cars which were struck ; 
were owned by the Mack Lona | 
Academy of Dance, 131 Bus teed ! 
Drive, Midland Park, with a studio 
in the shopping center, and 
Thomas Grillo, 1012 Colonial Road, 
Franklin Lake*. ~ ** 
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Roy Den Hollander 

Where good and ill, together 
blent, wage an undying strife. 
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UFO Over Midland Park? 
Residents, Police Disagree 


MIDLAND PARK — About 100 
borough residents are now con¬ 
vinced of the existence of uni¬ 
dentified flying objects because 
they contend they saw one Sunday 
night. 

Lt. Russell J. Litchult, of the 
Waldwick Police Department, 
also saw the large red ball, but 
he believes it was only a flare. 

However, borough residents, 
who were joined in their sighting 
by residents of Ridgewood and 
Waldwick, might wonder if they 
saw a renegade UFO which had 
lost its friends, a group of six 
or eight objects sighted in the 
Washington D. C. area at the 
same time. 

It was reported Monday that 
flying saucer reports flooded po¬ 
lice switchboards in the Maryland- 
Virginia suburbs of Washington 
Sunday night, and police them¬ 
selves joined in the sightings. \ 

The UFO reportedly sighted in 
the sky above this area was des¬ 
cribed as a large red ball with a 
brillant color such as is on a mag¬ 
nesium road flare. Several times 
a brilliant white light was emit¬ 


ted from the side. The object dis¬ 
appeared within 10 to 15 minutes. 

Lt. Litchult bases his deduction 
that it was a flare on the obser¬ 
vations that the object wasn’t 
high enough to be a real UFO and 
that it disappeared in the length 
of time it would take a flare to 
burn out. Litchult said the object 
wasn’t stationery but rose inLo the 
sky. He said such a flare would 
look like a ball, maybe even a 
balloon. 

Borough police received about -10 
calls around 9:30 p.m. which 
placed the UFO in the eastern 
part of the sky. PtI. Richard 
Mower watched the object but 
could not identify it as anything 
earthly. 

Both Waldwick and Ridgewood 
police reported only one call 
each. The Ridgewood observer 
said the object was over Midland 
Park while the one in Waldwick 
thought it was in the sky over 
their borough. 

Area residents who saw the 
UFO will probably agree with a 
Washington area policeman who 
said, “Don’t try and tell me it 
was swamp gas I saw last night.” 


Red Flying Object 
Goes Poof In Sky 


By MIKE ROMEO 

(Staff Writer) 

A number of residents really 
saw red last night, and it 
wasn’t politics, an obnoxious 
neighbor, or visiting in-laws. It 
was an unidentified flying 
object they claimed. 

For almost 20 minutes The 
Thing hovered in the sky over 
Westwood. Washington Town¬ 
ship, Oradcll, and Haworth. All 
who saw it were unanimous as 
to the color—it was red. From 
there, the description varied. 
One observer said it looked like 
a large golf ball. Another, 
possibly a skeet-shooter, li¬ 
kened it to a clay pigeon, while 
still another said it looked like 
a tennis ball. 

Several other descriptions ran 
the gamut of adjectives—large, 
small, round, square, and some 
one thought it resembled a 
baby blimp. 

Almost every one agreed that 
it first appeared about 10 P. M. 
and suddenly disappeared in a 
flash of while light as it moved 
in the direction of Hackensack. 
Its dramatic demise was 
accompanied by an explosion, 
said some; a popping sound 
said others; and no sound at all 
according to those who didn’t 
hear it. 

Residents who called The 
Record to report the phenome¬ 
na included an optometrist, a 
doctor, a couple of policemen 
many just plain laymen, anr 
some teen-agers. 


Haworth Patrolman Louis 
Herouart who was palroling on 
Lake Shore Drive, reported 
that he watched the red object 
for 8 minutes. It was twice the 
size of an airplane's running 
lights and could have been 
from 1 to 3 miles from where 
he stood, he said. He then 
turned his spotlight on the 
object and a few seconds later, 
it disappeared in a white flash. 

Herouart recalled that sever¬ 
al nights ago, a couple reported 
that something had hovered 
over their car near the Oradcll 
Reservoir and vanished after 
first throwing a beam of white 
light on their vehicle. 

On August 12, srortly after 11 
P. M., several Maywood and 
New Milford residents called 
The Record to report that they 
were watching a U. F. O. 
slowly crossing the night sky 
, within eyeshot of where they 
' were sitting. It’s actions were 
similar to last night’s object 
except for the color—it was a 
bright green. 



Spot Diagnosis 
i Tried On U. F. 0. 


; Computers at McGuire Air 
j Force Base are. trying to deter- 
I mine what it was that resi- 
, dents of West Bergen and Pas- 
| saic areas have seen these last 
I two nights. 

; At the Base’s Unidentified 
; Flying Object reporting center 
! officials have been taking de- 
| scrip!ions from callers who re- 
, port having seen red and white 
| objects in the skies. 

Officials at the base said that 
I the normal procedure is to for- 
ward the information available 
1 lo (he Space Tracking System 
at Morristown for a check on 
I satellites and space debris 
'which might be visible in the 
(Continued on A-12, Column 2) 


| IT’S FRIENDLY, 
A. F SAYS OF 
LIGHT IN SKY 


Flying Saucer Sigfhters 
Told Red Flicker Is 
From Echo 1 


A±. 


Airbase Experts 
To Identify New 


(Continued from Page A-l) 
named area. This information 
is then collated and sent on to 
higher officials in the Air Force 
and in Washington, D. C. 

Dozens of calls lit the switcl> 
boards of the Base, The Record, 
and the police of towns in the 
area where a bright red object 
hovered npiselessly before dis¬ 
appearing." Over Paterson a 
while object described by one 
observer as nine times larger 
than a star appeared. 

REPORTS CONFLICT 

Conflicting reports on the 
shape of the object have been 
given lo officials who are as 
puzzled as residents. 

One man who saw the red 
flaring object over Midland 
Park, and Ridgewood Sunday 
reported it again between 3 and 
5 A. M. today. G. E. Townsend 
who watched the object through 


binoculars said he was sitting 
on his front porch at 63 Oak 
Hill Road, Midland Park when 
he saw the object moving slow¬ 
ly from the cast over his house 
toward the Waldwick area 
where it hovered. 

“It was too slow to be a heli- 
j copter. There were lots of 
planes in the area but this ob¬ 
ject — more like a big pinkish 
ball—was not making a noise.” 

Townsend added that it looked 
1 as if there was a small para¬ 
chute slightly above it — re- 
I sembling a balloon. 

FLARE POSSIBLE 
Richard Keating, 17, of 734 
I Bellmonl Road, Ridgewood, was 
among those who watched the 
object through binoculars and 
thinks it was a flare “I could 
see the smoke and sparks com¬ 
ing out,” he said. 

The youth could not see if 
there was a balloon or other de- 


Thai large round hall of flick¬ 
ering red light seen hovering 
over Bergen and Passaic Coun¬ 
ties last week and again last 
, night is probably Echo I. 
i An official at the Unidentified 
Flying Object Reporting Center 
at McGuire Air Force Base 
said today that descriptions 
of the U. F. 0. fit that of the 
satellite. 

He described the satellite as 
being 200 feet in diameter and 
often appearing reddish in color 
depending on how light strikes 
it and on the path it travels. 
Echo I was launched in August 
1960, and was expected to have 
a life of 7 years. 

The satellite has a tendency 
to hover over an area, move 
erratically with air currents, 
I and suddenly disappear, he 
said. 

Dozens of people spotted an 
object of this description late 
last night over Bergen and Pas¬ 
saic Counties. 

j The first report came into the 
I Paterson police, locating the 
'object, over the Haledon Res- 
fervoir. Four policemen went to 
! the scene and saw a red flick- 
! ering object hover for about 
15 minutes before disappearing. 

According to the official, the 
satellite stays in an area for 
about a week or 10 days. The 
last sighting of Echo I in the 
New Jersey area was about 10 
months ago. 

Of the i.000 man-made satel¬ 
lites circling the Earth, only 
about four or five are visible to 
the naked eye. he said. Of these, 
Echo I is the most prominent. 

The object was also reported 
last night over North Haledon, 
i Hawthorne. Wayne, Ringwood, 

I Waldwick, Paramus, and Frank 
lin Lakes. 


THE RECORD, WEDNE 

Trying 

V. F. ft 

vice holding the flare aloft be-1 
cause it was too dark. j 

Other observers said that at | 
one point it was silhouetted 
against a full moon and ap-j 
peared to be rectangular in j 
shape and vertical in the face! 
of the Moon. 

Waldwick patrolman Jay Stai 1 
ford also reported seeing the | 
object. He described it as a J 
bright red, round ball that j 
seemed motionless in the sky| 
for 5 to 10 minutes and then dis¬ 
appeared. 

“One minute it was there and■ 
the next it was gone," Stafford 
said. He said it was difficult to 
determine how large the object 
was or how high. He was also 
skeptical of any extra terrestri¬ 
al origin. 

“No one got out and said “Hel¬ 
lo’,” he said. 


R OVfl/Lit 




UFO ’ s-They Really Do Exist? 

By VIRGINIA JOWETT 

For the past two weeks this area has been deluded with reports of unidentified 


flying objects, more eommonh 
believe that such objects are 
young man who not only heli 
three-year-old John Valley of 
| Intrigued by the recent sightings , 
in this area, Valley said he hopes 
: to help prove “that these are not 
l hostile.” He feels these saucers 
1 “are from another planet that 
perhaps we don’t even know exists” 
and that they are attempting the 
same type of space explorations 
as the U. S. and Russia. 

A large red ball glowing like a 
magnesium road flare and emmit- 
ting rays of white light hovered 
' (Please Turn to Page 90) 

* -—- * 


■ known as UFOs. There is a g 
really flying saucers on explot 
eves this hut is attempting to 
If) W. Maple St., Allendale. 

UFO 

(Continued from Page 1) 

over Midland Park and Waldwick 
for 10 to 13 minutes on Sunday 
night, July 31. A similar object 
was sighted above the Allendale 
I ball park at 9:55 p.m. on Monday, 
Aug. 1. On Wednesday, Aug 3, 
Hackensack residents reported see- 
in a bright, white object flying in 
; an erratic manner near the Bergen 
i County government building about 
1 10 p.m. 

j Many Towns Report 

I Wyckoff police reported 27 phone 
. calls from residents of the Sicomac 
I section starting 10:30 p.m. last 
j Sunday when residents joined with 
i people in Little Falls, West Pater- 
! son. North Haledon, Hawthorne, 
j Wayne, Ringwood, Paramus and 
' Wyckoff in the sighting of a bright ] 
I red ball. Wyckoff Ptl. Terry Cor- 
1 bin, who looked at the object 
: through binoculars, said it was the 
size of a star. It reportedly erupt- 
| ed after 10-15 minutes emitting 
j white lights. 

| These area reports are in ad- 
I dition to the recent sightings of 
1 colored lights around Washington, 
D. C. and a claw-shaped footprint ( 
found in a sandv area near Erie,! 
Pa. " j 

While everyone agrees that such | 
objects have been visible, and 
| therefore must exist, conjecture is 
i widespread as to their identifica -1 
tion. I 

Waldwick Lt. Russell J. Litch- 
' ult believes that he saw a large 
flare. Other members of his de¬ 
partment mentioned the possibility 
of a balloon. 

Both officials from the Hayden 
Planetarium in Manhattan and the 
Unidentified Flying Object Report¬ 
ing Center at McGuire Air Force 
Base said the descriptions of these ! 
UFOs fit that of the satellite Echo 
1 which was passing overhead at 
the time. 1 

According to a McGuire official. 

I th : satellite has a tendency to 


(rowing group of people who 
■alions from outer space. One 
prove his theory is tweutv- 


hover over an area, move erratic-1 
ally with air currents, and suddenly 
disappear. I 

‘Sky Trace’ Organized I 

Valley is starting his own organ- j 
| ization, “Operation Sky Trace," j 
which will investigate UFO sight-' 
i ings. He is operating 
authorization of the Saucer and 
Unexplained Celestial Events Re-, 
search Society (S.A.U.C.E.R.S.) 
which publishes a nationwide maga-' 
zine, “Saucer News.” Valley has 
submitted pictures of several sight- ■ 
ings to the magazine. 

Operation Sky Trace will watch 
the skies of New Jersey, New York 
and Pennsylvania with members 
taking pictures and interviewing 
people in the area of saucer sight¬ 
ings. 

Valley hopes that all saucer 
enthusiasts and people who just 
want answers to unexplained events 
will contact him and help him es¬ 
tablish 24-hour sky watche" over 
this .area. He also plans to hold 
open talks with saucer experts as 
guest lecturers and eventually to 
print a small magazine, “Sky 
Trace.” 

Having followed UFO reports 
since 1954, Valley said he became 
interested in flying saucers during 
the Wanaque Reservoir sightings 
early this year. He also mentioned 
Allan Burke and Joe Pyne as 
people who have influenced his | 
thinking on this 

His response to the two sight¬ 
ings in the Allendale area, which 
he attempted to record on photo- j 
graphs, was that the objects repre- j 
sented something very advanced 
and very powerful. 

Interest Grows 

Saucer enthusiasts are increasing 
every day. There are stories of 
people who have been taken to 
Venus: farmers who have talked to 
saucer crews and reports of men 
of all sizes and colors, who, having 
landed in saucers, are exploring 
the land. A book on saucers, “Fly¬ 
ing Saucers, Serious Business," 


by Frank Edwards, has been on the 
New York Timer best seller list 
for several weeks. 

Valley summed up both the 
spoken and unspoken feeling of 
millions of people who are disturbed 
by these numerous UFO reports. 

He said, “These sightings have 
been going on for 20 years. As 
advanced as we are, I think we 
should know more than we do at 
this time. But I also realize that 
everything is not told, pictures are 
not printed and things are kept 
quiet for security reasons.” 










“Our answer is the world’s hope: it is to 
rely on youth—not a time of life but a 
state of mind, a temper of the will, a 
quality of the imagination, a predomi¬ 
nance of courage over timidity, of the 
appetite for adventure over the love of 
ease.” 

—Robert F. Kennedy 
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SELECTIVE SERVICE SYSTEM 

ADVICE OF RIGHT TO PERSONAL APPEARANCE AND APPEAL 


iron 

go b'.l . ; 

uACIC^'toADi., 


J3BSEY 076' 


(Local Board Stamp) 


Roy Den Hollander 


Approval 
Not Required 


Date of mailing 

.DEC.^cJ. . 1967 . 

(Month) (Day) (Year) 


Selective Service No. 


2 8 

2 

47 

10*70 


Enclosed is your Notice cf Classification (SSS Form 110). 
Your right to ask for a personal appearance or an appeal 
within 30 days is prescribed on the reverse side of that 
Notice of Classification. 

Each local board has available a Government Appeal Agent 
to aid you with a personal appearance, an appeal, or any. other 
procedural right. The Appeal Agent or his representative will 
give you legal counsel on Selective Service matters only at no 
charge. 

If you should desire a meeting with him, this office will 
arrange a time and place for such meeting upon request. 



SSS Form 217 mcv. 5 -M- 67 ) (previous printings are obsolete) 


☆ US. GOVERNMENT PRINTING OFFICE : 1 9G 7-0-2S7-9 30 




SELECTIVE SERVICE SYSTEM 

This is your Notice of Classification, advising you of the deter¬ 
mination of your selective service local board that you have been 
classified in accordance with Selective Service Regulations. The 
various classifications are described on the reverse side of this 
communication. You are required to have a Notice of Classification 
in your personal possession. 

When a subsequent Notice of Classification is received you 
should destroy the one previously received, retaining only the 
latest. 

FOR INFORMATION AND ADVICE 
GO TO ANY LOCAL BOARD 


(Sign here) 


DETACH ALONG THIS LINE 


SELECTIVE SERVICE SYSTEM 

NOTICE OF CLASSIFICATION 
This is to certify that 

Roy - Den Holland er 

(First name) (Middle initial) (Last name) 

Selective Service No. 


is classified in Class J. —A 

until _ 

by Local Board unless otherwise 
checked below: 

□ by Appeal Board 

vote of_to_ 


□ by Preside) 


t)EC 2 0 1967 


i (Diite / of mailing) 


r(Member or clerk of local board) 


(Registrant’s signature) 

SSS Form 110 (Rev. 5-25-67) 
(Previous printings aro obsolete) 
(Approval not required) 


The law requires you to have this 
Notice in addition to your Registration 
Certificate, in your personal possession 
at all times and to surrender it upon 
entering active duty in the Armed 
Forces. 

The law requires you to notify your 
local board in writing within 10 days 
after it occurs, (1) of every change in 
your address, physical condition and 
occupational (including student), mari¬ 
tal, family, dependency and military 
status, and (2) of any other fact which 
might change your classification. 

Any person who alters, forges, know¬ 
ingly destroys, knowingly mutilates or 
in any manner changes this certificate or 
who, for the purpose of false identifica¬ 
tion or representation, has in his posses¬ 
sion a certificate of another or who 
delivers his certificate to another to be 
used for such purpose, may be fined not 
to exceed $10,000 or imprisoned for not 
more than 5 years, or both. 


'T, r-0AT?D 'To. 2 


| 3AKTA i J 

iCiCENSACK, NEW JERSEY 07® BP 


(LOCAL BOARD STAMP) 
SEE OTHER SIDE 
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SELECTIVE SERVICE SYSTEM 

ORDER TO REPORT FOR 
ARMED FORCES PHYSICAL EXAMINATION 


Approval Not Required. 


¥r« fiHtBfg Sf?li§§ der 

Midland Park, N.J. 


LOFAL BOARD HO- % 

FOR NEW JERSEY 
20 BANTA PUCE 

HACKENSACK, K- J- Q1&& 

(Local Board Stamp) 

DEC 2 9 1967 

(Date of mailing) 

SELECTIVE SERVICE NO. 

28 II 2 || U7 || 1958 


You are hereby directed to present yourself for Armed Forces Physical Examination by reporting 

LOCAL BOARD NO. 2 
20 BANTA PLACE 

...HAGKMSAGK, NEW -JERSEY—.. 

(Place of reporting) 




6:30 a. m. 


- - -*C_ 1- __ 

(Member or clerk of J^rfcal Board) 


. 


IMPORTANT NOTICE 

(Read Each Paragraph Carefully) 

TO ALL REGISTRANTS: 

When you report pursuant to this order you will be forwarded to an Armed Forces Examining Station where it will be 
determined whether you are qualified for military service under current standards. Upon completion of your examination, 
you will be returned to the place of reporting designated above. It is possible that you may be retained at the Examining 
Station for more than 1 day for the purpose of further testing or for medical consultation. You will be furnished trans¬ 
portation, and meals and lodging when necessary, from the place of reporting designated above to the Examining Station 
and return. Following your examination your local board will mail you a statement issued by the commanding officer of 
the station showing whether you are qualified for military service under current standards. 

If you are employed, you should inform your employer of this order and that the examination is merely to determine 
whether you are qualified for military service. To protect your right to return to your job, you must report for work as 
soon as possible after the completion of your examination. You may jeopardize your reemployment rights if you do not 
report for work at the beginning of your next regularly scheduled working period after you have returned to your place 
of employment. 

IF YOU HAVE HAD PREVIOUS MILITARY SERVICE, OR ARE NOW A MEMBER OF THE NATIONAL 
GUARD OR A RESERVE COMPONENT OF THE ARMED FORCES, BRING EVIDENCE WITH YOU. IF YOU 
WEAR GLASSES, BRING THEM. IF MARRIED, BRING PROOF OF YOUR MARRIAGE. IF YOU HAVE ANY 
PHYSICAL OR MENTAL CONDITION WHICH, IN YOUR OPINION, MAY DISQUALIFY YOU FOR SERVICE IN 
THE ARMED FORCES, BRING A PHYSICIAN’S CERTIFICATE DESCRIBING THAT CONDITION, IF NOT 
ALREADY FURNISHED TO YOUR LOCAL BOARD. 

If you are so far from your own Local Board that reporting in compliance with this Order will be a hardship and you 
desire to report to the Local Board in the area in which you are now located, take this Order and go immediately to that 
Local Board and make written request for transfer for examination. 

TO CLASS I-A AND I-A-0 REGISTRANTS: 

If you fail to report for examination as directed, you may be declared delinquent and ordered to report for induction 
into the Armed Forces. You will also be subject to fine and imprisonment under the provisions of the Universal Military 
Training and Service Act, as amended. 

TO CLASS 1-0 REGISTRANTS: 

This examination is given for the purpose of determining whether you are qualified for military service. If you are 
found qualified, you will be available, in lieu of induction, to be ordered to perform civilian work contributing to the mainte¬ 
nance of the national health, safety or interest. If you fail to report for or to submit to this examination, you will be 
subject to be ordered to perform civilian work in the same manner as if you had taken the examination and had been found 
qualified for military service. 


SSS Form 223 (Revised 11-12-66) (Previous printings may be used until exhausted.) 


U.S. GOVERNMENT PRINTING OFFICE; 1965 -0-794-554 












SELECTIVE SERVICE SYSTEM 


1 T GCAL BOARD 2 
Jjn KEff JERSEY 
£0 EAM'A K.ACS 

HAemSACK, liiSW JERSEY 07601 

(LOCAL BOARD STAMP) _| 


January 12, 1968 in reply, refer to: 


Mr. Roy Den Hollander 
% Gordon Jones Apt. 6 
955 17th Street 
Boulder, Colorado 

Dear Sir: 

This will a cknowledge receipt of your letter and to advise 
that you were mailed a notice for physicalexamination today, your 
mother droped us a line saying she did not know your whereabouts as 
we mailed Form 110 showing you to be T-A as of B PC . 13th. she is 
holding your card waiting to hear from you which I hope for her sake 
that you have contacted your mother you can have only one you know and 
should cherish her care for you until now and give her no worry. 

We were about to declare you delinquent and advise that you get 
verification from the college if you are to attend and by all means keep 
us informed of your current address, this is required under the law and 
can be enforced. 


Yours truly, 

/ 

(Mrs)A.S. Degenhardtj-'Xlerk 

Bocal Board No.2 for N.J. 




LOCAL BOARD NO. 2 
FOR NEW JERSEY 

20 BAR?A PLACE 

_(Local Board Stamp) 


Mr. Roy Den Hollander 


Date: F eb. 2,1968 

S3N: 28-2-47-1958 


Dear Sir: 


In order that this Local Board may have current information 
upon which to base your classification, please furnish the certificate(s) 
and/or statement(s) checked below: 


1 Marriage Certificate. (Mill be returned after recording). 

“1 Birth Certificate of Child. (Will be returned after recording). 


Statement from your physician indicating positive proof of 
pregancy and the approximate date of delivery. 


] Current physician's statement verifying your physical and/ 
or mental condition. 

] Current doctor's statement(s) verifying the physical and/or 
mental condition of your dependent(s). 


fmfc Confirmation of student status by your college/school. 

I j Verification of military status by your Commanding Officer 
on a DD Form No. hh, Military Status of individual. 


For the Board, 



NJ-S3-J (Revised 2/11/6U) 




PLACE 


TYPED OR STAMPED NAME AND GRADE OF 
JOINT EXAMINING AND INDUCTION STATION 
COMMANDER 


SIGNATURE 


PR 70 A FEES NEWARK NJ 


C.E.St.MWRTIN MAJ Ai 


FIRST NAME - MIDDLE NAME 

DEN HOLLANDER,ROY 


STATEMENT OF ACCEPTABILITY 


PRESENT HOME ADDRESS 

lib MALTBIE AVE MIDLAND PARK NJ 


SELECTIVE SERVICE NUMBER I LOCAL BOARD ADDRESS 

-201- 2 r f • I — 195 & LB# 2 HACKENSACK NJ 


THE QUALIFICATIONS OF THE ABOVE-NAMED REGISTRANT HAVE BEEN CONSIDERED IN ACCORDANCE WITH THE CURRENT REGU¬ 
LATIONS GOVERNING ACCEPTANCE OF SELECTIVE SERVICE REGISTRANTS AND HE WAS THIS DATE: 

□ 1. EOUND FULLY ACCEPTABLE FOR INDUCTION INTO THE ARMED FORCES. 

□ 2. FOUND NOT ACCEPTABLE FOR INDUCTION UNDER CURRENT STANDARDS. 


0Q FORM 02 PREVIOUS EDITIONS OF THIS FORM ARE OBSOLETE; 


omoiYSUF m.SFOKMAKtOBSULt lt , REGISTRANT COPY £> 

Any inquiry relative to personal status should be referred to your Local Board 









1651 BEg£ELEY ROAD 

HIGHLAND PiU^^lLLIKOIS 60035 


franklin d.rooseveu 
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To you, and to all who waited with us, 

who worked with us, 
and in so many ways helped pay our dues. 

Thank you. 

Some of the Conspirators are back at the work they were doing before 
the trial. Some are working on the appeal; others will go help the 
brothers in New York and Connecticut. Bbbby Seale's Conspiracy Trial 
has been rescheduled for early June. 

Wherever you are, we are, together—waiting 


Chicago Conspiracy 





GHOSTS THAT NEVER DIE 


The kill rate in Vietnam at the height of the war in 1967 averaged around 200 American men 
per week. The number of Vietnamese reported lulled was always higher, but it included children, the 
elderly, females and farm animals. 

In October 1967,1 followed the figures and odier war news closely but no longer from the 
safety of a college deferment. Two weeks earlier I had followed Timothy Leary's advise (turn on, tune 
in and drop out) and dropped out of engineering school. There was little meaning in learning to build 
more efficient rockets while the mlers of America massacred many of my male contemporaries and 
committed genocide against a foreign people in order to increase corporate profits. My disgust had 
;ilso grown with die near unanimous support for the war from my college's and the local town's 
Neanderthal-like population, so I rode die highway west to California. My draft notice came through 
two weeks later, flic most powerful government in the history of the world was now after me. The 
draft board had decided that since I would no longer study rocketry or some other acceptable subject, 
my sole value to society was as cannon fodder. 

At times I ruminated on what it would be like to be a d ifferent member of society, one with the 
freedom to study or not study, to travel or to work. Why couldn’t I do what half of my 
contemporaries could do without a pendulum of death, mutilation or psychological destruction 
bearing down on them? That half, of course, wore mini-skirts with see through blouses, advocated 
“free love” as an excuse for whoring, and thought oppression was a construction worker whistling at 
them. 

When I did not report for my physical examination with the draft, the director ol my draft 
board quickly dispatched a letter threatening me with hell and damnation and tried to belittle me for 
acting like a sissy and embarrassing my parents and my girlfriend. The draft board director obviously 
thought it a high privilege to accept a one-way ticket, and for me it would have been a one-way ticket, 
to tiie killing fields of Southeast Asia to murder and maim for corporate America. However, I 
thought otherwise. 

Leaving the California underground where I was hiding out, I went back to college for my 


1 



deferment and joined Students for a Democratic Society (“SDS”). Many ot my male contemporaries, 
however, did not have such a choice, and many more succumbed to the incessant pressure to 
conform to the popular views of die day, so they went to Vietnam. 

For American men, society's effort to convince them to go along and sacrifice tiieir lives, an 
arm, a leg, a mind or whatever for die speci;d interest group of American corporations ended in 1973. 
Today, however, diere is a new special interest group with new popular views, largely propagated by 
the media, trying to enforce conformity by once again sacrificing men. Feminazis now proclaim men 
as die source of all the world's evil and in order to wipe away the blight of men on history, feminists 
must obtain power to direct the world toward feminist values and a feminist future. Under feminism, 
there will he no more wars because “men cause the wars”—not according to history. Female rulers 
have caused dieir share of wars that destroyed primarily men, and females are all too willing to send 
men off to the slaughter, especially it it will further their careers. The person who tried to send me to 
Vietnam, the director of my draft board, was a career female. 


2 



w-JDE.JTS FOii A DEMOCRATIC SOClfe 

Is is an association of young people of the left. It seeks 
to create a sustained community of educational and 
political concern; one bringing together liberals and 
radicals, activists and scholars, students and faculty. 
^ It maintains a vision of a democratic society, where 
at all levels the people have control of the decisions 
j which affect them and the resources on which the> 
■t are dependent. It seeks a relevance through the 
j continual focus on realities and on the programs 
necessary to effect change at the most basic levels 
of economic, political, and social organization. It feels 
the urgency to put forth a radical, democratic program 
whose methods embody the democratic vision. 

Preamble, SDS Constitution 


This is to certify the membership of 

. r.Nt.r. ... Jl . 

~s/ signolur* 

n the Students for a Democratic Society. The SDS 
is an education and social action organization dedi¬ 
cated to increasing democracy in all phases of our 
common life. It seeks to promote the active par¬ 
ticipation of young people in the formation of a 
movement .to build a society free from poverty, 
ignorance, war, exploitation and the inhumanity'of 
man to man. /)*« 

HirvSiYTrTrt Secretary, SDS 

Students for a Democratic Society 

1608 WEStf MADISON STREET 
CHICAGO, ILLINOIS 60612 
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Ruggers blanked 
in spring finale 

By DAVE BENNET 

The Denver Barbarians blanked 
the University Ruggers 6-0 in the 
quarterfinals of the annual Coors 
Cup Championship marking the 
end to Colorado’s spring season. 
The loss followed Saturday’s 23-3 
shellacking of the Colorado 
Springs grizzlies. 

The ruggers played well against 
the Grizzly squad, completely 
outclassing their opponents. For 
the first time this spring, ClTs 
backs outscored the scrum. Jim 
Sheppard had three trys and John 
Frezzini and Chuck Buser had one 
each. The scrum scoring came 
from Gary Reid and Rory Remer 
with John Erickson adding 4 of 5 
conversions. 

Sunday’s loss was “disappoint¬ 
ing because of the even play,” 
commented captain Reid. “CU 
consistently played even or better 
than the Barbos, but missed two 
close breaks. We really deserved to 
win.” 

The tournament showed the 
fine team play the squad devel¬ 
oped despite the loss of six 
starters for the majority of the 
season. Much credit is due to the 
newcomers who stepped in and 
performed admirably under pres¬ 
sure. Mike Moulton, John Selvin, 
and RomHollander deserve special 
recognition for .their con¬ 
tributions. 

Reid was pleased with the club’s 
play and the season’s final 4-3-1 
club record. Looking forward to 
next fall, he said that the team 
can expect a good season. Gradua¬ 
tion will take its toll, but there 
will be plenty of help from this 
season’s holdovers and the usual 
in-flux of eager beginners. 




Robert Emmet 9 s 

SPEECH FROM THE DOCK 



1803 


Irish Book Bureau (J. Clarke) 

33 O’DONOVAN ROAD, STH. CIR. ROAD, 
DUBLIN 8 

Telephone 753723 





"J'HAT the English enemies of Ireland feared Robert Emmet dead 
as much as they feared him living is shown by the deliberate 
steps they took to misrepresent and defame him. The infamous 
hack, John Toler, Lord Norbury, who presided at the mock trial, 
was instructed to interrupt the prisoner as often as possible in the 
event of his making a speech before being sentenced to death, so 
that the course of his thoughts would be broken and the young 
man thrown into confusion. The boorish interruptions from the 
bench had an altogether different effect from the one expected, 
so the Castle gang sought to blacken Emmet’s name and break 
his influence in another way. They issued SDurious copies of his 
speech containing things he never said at all; and every time for 
days that some devilish idea occurred to them they inserted it in 
the bogus speech and had a new version selling as a broadsheet on 
the streets of Dublin as soon as possible. Because in his speech 
he had referred to France and said that if the French troops were 
to come as enemies he would rouse his countrymen to fight them 
to the death, the wily and unscrupulous tools of England saw a 
chance to attack the French more effectively than ever could be 
done by themselves, and a chance also to create ill-feeling between 
France and the Republic of Ireland, so they invented and inserted 
a long paragraph bitterly attacking Napoleon and the French 
army, calling them enemies of freedom in every land, an attack 
that was never made by Emmet, who had already sent Miles 
Byrne to Paris with an urgent request that an expeditionary force 
be sent to Ireland without delay. The more the Castle schemers 
tried to distort Emmet’s last words the more they made them im¬ 
mortal, and now after 150 years they move and quicken Irish 
hearts as potently as they moved the friends of the young speaker 
who stood in Green Street Courthouse on September 19, 1803. 
Here is an authentic copy of the speech: — 

‘I am asked what I have to say why sentence of death should 
not be pronounced on me, according to law. I have nothing to say 
that can alter your predetermination, nor that it will become me 
to say, with any view to the mitigation of that sentence which 
you are to pronounce and I must abide by. But I have that to say 
which interests me more than life and which you have laboured 
to destroy. I have much to say why my reputation should be 
rescued from the load of false accusation and calumny which has 
been cast upon it. I do not imagine that, seated where you are, 
your minds can be so free from prejudice as to receive the least 
impression from what I am going to utter. I have no hope that I 
can anchor my character in the breast of a court constituted and 
trammelled as this is. I only wish, and that is the utmost that I 
can expect, that your lordships may suffer it to float down your 
memories untainted by the foul breath of prejudice, until it finds 
some more hospitable harbour to shelter it from the storms by 
which it is buffeted. Were I only to suffer death, after being 
adjudged guilty by your tribunal, I should bow in silence, and 
meet the fate that awaits me without a murmur; but the sen¬ 
tence of the law which delivers my body to the executioner will, 




through the ministry of the law, labour in its own vindication, to 
consign my character to obloquy; for there must be guilt some¬ 
where, whether in the sentence of the court or in the catastrophe, 
time must determine. A man in my situation has not only to en¬ 
counter the difficulties of fortune, and the force of power over 
minds which it has corrupted or subjugated, but the difficulties of 
established prejudice. The man dies, but his memory lives. That 
mine may not perish, that it may live in the respect of my country¬ 
men, I seize upon this opportunity to vindicate myself from some 
of the charges alleged against me. When my spirit shall be 
wafted to a more friendly port, when my shade shall have joined 
the bands of those martyred heroes who have shed their blood 
on the scaffold and in the field in defence of their country and of 
virtue, this is my hope: I wish that my memory and my name 
may animate those who survive me, while I look down with com¬ 
placency on the destruction of that perfidious government which 
upholds its domination by blasphemy of the Most High; which 
displays its power over man as over the beasts of the forest; 
which sets man upon his brother, and lifts his hand in the Name 
of God, against the throat of his fellow who believes or doubts a 
little more or a little less than the government standard, a govern¬ 
ment which is steeled to barbarity by the cries of the orphans and 
the tears of the widows it has made.’ 

(Here Lord Norbury interrupted Emmet, saying that ‘the mean 
and wicked enthusiasts who felt as he did, were not equal to the 
accomplishment of their wild designs’.) 

‘I appeal to the immaculate God, I swear by the Throne of 
Heaven, before which I must shortly appear, by the blood of the 
murdered patriots who have gone before me, that my conduct has 
been, through all this peril, and through all my purposes, governed 
only by the conviction which I have uttered, and by no other view 
than that of the emancipation of my country from the super¬ 
inhuman oppression under which she has so long and too patiently 
travailed; and I confidently hope that, wild and chimerical as it 
may appear, there is still union and strength in Ireland to ac¬ 
complish this noblest of enterprises. Of this I speak with confid¬ 
ence, with intimate knowledge, and with the consolation that 
appertains to that confidence. Think not, my lords, I say this for 
the petty gratification of giving you a transitory uneasiness. A 
man who never yet raised his voice to assert a lie will not hazard 
his character with posterity by asserting a falsehood on a subject 
so important to his country, and on an occasion like this. Yes, my 
lords, a man who does not wish to have his epitaph written until 
his country is liberated, will not leave a weapon in the power of 
envy, or a pretence to impeach the probity which he means to 
preserve, even in the grave to which tyranny consigns him.’ 

(Here he was again interrupted by Norbury.) 

‘Again I say that what I have spoken was not intended for your 
lordship, whose situation I commiserate rather than envy — my 
expressions were for my countrymen. If there is a true Irishman 



present, let my last words cheer him in the hour of his affliction.’ 

(Here he was again interrupted. Lord Norbury said he did not 
sit there to hear treason.) 

‘I have always understood it to be the duty of a judge, when a 
prisoner has been convicted, to pronounce the sentence of the law. 
I have also understood that judges sometimes think it their duty 
to hear with patience, and to speak with humanity; to exhort the 
victim of the laws, and to offer, with tender benignity, their 
opinions of the motives by which he was actuated in the crime of 
which he was adjudged guilty. That a judge has thought it his duty 
so to have done, 1 have no doubt; but where is the boasted free¬ 
dom of your institutions, where is the vaunted impartiality, 
clemency and mildness of your courts of justice if an unfortunate 
prisoner, whom your policy and not justice is about to deliver 
into the hands of the executioner, is not suffered to explain his 
motives sincerely and truly, and to vindicate the principles by 
which he was actuated? My lord, it may be a part of the system of 
angry justice to bow a man’s mind by humiliation to the purposed 
ignominy of the scaffold; but worse to me than the purposed 
shame or the scaffold’s terrors would be the shame of such foul 
and unfounded imputations as have been laid against me in this 
court. You, my lord, are a judge; I am the supposed culprit. I am 
a man, you are a man also. By a revolution of power we might 
exchange places, though we never could change characters. If I 
stand at the bar of this court and dare not vindicate my character, 
what a farce is your justice! If I stand at this bar and dare not 
vindicate my character, how dare you calumniate it? Does the 
sentence of death, which your unhallowed policy inflicts on my 
body, condemn my tongue to silence and my reputation to 
reproach? Your executioner may abridge the period of my 
existence; but while I exist I shall not forebear to vindicate my 
character and motives from your aspersion; and as a man to whom 
fame is dearer than life, I will make the last use of that life in 
doing justice to that reputation which is to live after me, and 
which is the only legacy I can leave to those I honour and love 
and for whom I am proud to perish. As men, my lords, we must 
appear on the great day at one common tribunal; and it will then 
remain for the Searcher of all hearts to show a collective universe, 
who was engaged in the most virtuous actions or swayed by the 
purest motives — my country’s oppressor, or-•’ 

(Here he was interrupted and told to listen to the sentence of 
the court.) 

My lords, will a dying man be denied the legal privilege of 
exculpating himself in the eyes of the community from an un¬ 
deserved reproach, thrown upon him during his trial, by charging 
him with ambition and attempting to cast away for paltry con¬ 
sideration the liberties of his country? Why did your lordships 
insult me? Or rather, why insult justice, in demanding of me why 
sentence of death should not be pronounced against me? I know, 
my lords, that form prescribes that you should ask the question. 




The form also presents the right of answering. This, no doubt, 
may be dispensed with, and so might the whole ceremony of the 
trial, since sentence was already pronounced at the Castle before 
the jury was empanelled. Your lordships are but the priests of the 
oracle, and I insist on the whole of the forms.’—• 

‘I am charged with being an emissary of France. An emissary 
of France! And for what end? It is alleged that I wished to sell 
the independence of my country. And for what end? Was this 
the object of my ambition? And is this the mode by which a 
tribunal of justice reconciles contradiction? No, I am no emissary; 
and my ambition was to hold a place among the delivers of my 
country, not in power nor in profit, but in the glory of the achieve¬ 
ment. Sell my country’s independence to France! And for what? 
Was it a change of masters? No, but for my ambition. O, my 
country, was it a personal ambition that could influence me? Had 
it been the soul of my actions, could I not by my education and 
fortune, by the rank and consideration of my family, have placed 
myself amongst the proudest of your oppressors? My country was 
my idol. To it I sacrificed every selfish, every endearing sentiment, 
and for it I now offer up myself, O God! No, my lords; 1 acted 
as an Irishman, determined on delivering my country from the 
yoke of a foreign and unrelenting tyranny and the more galling 
yoke of a domestic faction, which is its joint partner and per¬ 
petrator in the patricide, from the ignominy existing with an 
exterior of splendour and a conscious depravity. It was the wish 
of my heart to extricate my country from this doubly rivetted 
despotism; I wished to place her independence beyond the reach 
of any power on earth. I wished to exalt her to that proud station 
in the world. Connection with France was, indeed, intended, but 
only as far as mutual interest would sanction or require. Were 
che French to assume any authority inconsistent with the purest 
independence, it would be the signal for their destruction. We 
sought their aid and we sought it as we had assurance we should 
obtain it—as auxiliaries in war and allies in peace. Were the 
French to come as invaders or enemies, uninvited by the wishes 
of the people, I should oppose them to the utmost of my strength. 
Yes, my countrymen, I should advise you to meet them upon the 
beach with a sword in one hand and a torch in the other. I would 
meet them with all the destructive fury of war. I would animate 
my countrymen to immolate them in their boats, before they had 
contaminated the soil of my country. If they succeeded in landing, 
and if forced to retire before superior discipline, I would dispute 
every inch of the ground, burn every blade of grass, and the last 
entrenchment of liberty should be my grave. What I could not do 
myself, if I should fall, I should leave as a last charge to my 
countrymen to accomplish; because I should feel conscious that 
life, any more than death, is unprofitable when a foreign nation 
holds my country in subjection. But it was not as an enemy that 
the soldiers of France were to land. I looked, indeed, for the 
assistance of France; but I wished to prove to France and to the 
world that Irish men deserved to be assisted; that they were in- 







dignant at slavery, and ready to assert the independence and 
liberty of their country. I wished to procure for my country the 
guarantee which Washington procured for America; to procure 
an aid which, by its example would be as important as its valour 
—disciplined, gallant, pregnant with science and experience, that 
of a people who would perceive the good and polish the rough 
points of our character. They would come to us as strangers and 
leave us as friends, after sharing in our perils and elevating our 
destiny. These were my objects; not to receive new taskmasters, 
but to expel old tyrants. It was for these ends I sought aid from 
France; because France, even as an enemy, could not be more 
implacable than the enemy already in the bosom of my country.’ 

(Here he was interrupted by the court.) 

‘I have been charged with that importance in the emancipation 
of my country as to be considered the key-stone of the combina¬ 
tion of Irishmen; or, as your lordships expressed it, ‘the life and 
blood of the conspiracy.’ You do me honour over much; you have 
given to the subaltern all the credit of a superior. There are men 
engaged in this conspiracy who are not only superior to me, but 
even to your own conceptions of yourself, my lord; men before 
the splendour of whose genius and virtues I should bow with 
respectful deference and who would think themselves disgraced 
by shaking your blood-stained hand.’ 

(Here he was interrupted.) 

‘What! my lord, shall you tell me, on the passage to the scaffold, 
which that tyranny (of which you are only the intermediary ex¬ 
ecutioner) has erected for my murder, that I am accountable for 
all the blood that has been shed and will be shed in this struggle 
of the oppressed against the oppressor; shall you tell me this, and 
must I be so very a slave as not to repel it? I do not fear to ap¬ 
proach the Omnipotent Judge to answer for the conduct of my 
whole life; and am I to be appalled and falsified by a mere remnant 
of mortality here? By you, too, although if it were possible to 
collect all the innocent blood that you have shed in your un¬ 
hallowed ministry in one great reservoir, your lordship might 
swim in it.’ 

(Here the judge interrupted.) 

‘Let no man dare, when I am dead, to charge me with dis¬ 
honour; let no man attaint my memory by believing that I could 
have engaged in any cause but that of my country’s liberty and 
independence; or that I could have become the pliant minion of 
power in the oppression of my country. The Proclamation of the 
Provisional Government speaks for our views; no inference can 
be tortured from it to countenance barbarity or debasement at 
home, or subjection, humiliation or treachery from abroad. I 
would not have submitted to a foreign oppressor, for the same 
reason that I would resist the foreign and domestic oppressor. In 
the dignity of freedom I would have fought upon the threshold 




of my country, and its enemy would enter only by passing over 
my lifeless corpse. And am I who lived but for my country, and 
have subjected myself to the dangers of the jealous and watchful 
oppressor, and the bondage of the grave, only to give my country¬ 
men their rights, and my country her independence, am I to be 
loaded with calumny and not suffered to resent it? No; God 
forbid! ’ 

(Here Norbury told the prisoner that his sentiments and lang¬ 
uage disgraced his family and education, but more particularly 
his father, Dr. Emmet, who was a man that would, if alive, dis¬ 
countenance such opinions. To which Emmet replied: —) 

‘If the spirit of the illustrious dead participate in the concerns 
and cares of those who were dear to them in this transitory life, 
O, ever dear and venerated shade of my departed father, look 
down with scrutiny upon the conduct of your suffering son, and 
see if I have, even for a moment, deviated from those principles 
of morality and patriotism which it was your care to instil into 
my youthful mind, and for which I am now about to offer up my 
life! My lords, you are impatient for the sacrifice. The blood 
which you seek is not congealed by the artificial terrors which 
surround your victim; it circulates warmly and unruffled through 
the channels which God created for noble purposes, but which 
you are now bent to destroy, for purposes so grievous that they 
cry to heaven. Be yet patient! I have but a few more words to say. 
I am going to go to my cold and silent grave. My lamp of life is 
nearly extinguished. My race is run. The grave opens to receive me 
and I sink into its bosom. I have but one request to ask at my de¬ 
parture from this world. It is — the charity of its silence. Let no 
man write my epitaph; for as no man who knows my motives dare 
now vindicate them, let not prejudice or ignorance asperse them. 
Let them and me rest in obscurity and peace; and my tomb remain 
uninscribed and my memory in oblivion until other times and 
other men can do justice to my character. When my country takes 
her place among the nations of the earth, then, and not till then, 
let my epitaph be written.’ 
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NOGH60RS FOR fll'GOVERN 

Headquarters: 

Riverside Democrats 
250 W. 106 St. 

New York 10025 
865-4438 


September 21, 1972 
Dear Neighbors: 

We are a group of neighbors on the Upper West Side who believe that this year's 
Presidential election will be crucial to the future of our community. We need 
your help to elect George McGovern President, to elect a man who cares about the 
survival of neighborhoods like ours. 

What has Richard Nixon done for the Upper West Side and for areas like it? Are 
our streets safer? Are our children getting a better education? Is there more 
decent housing available for reasonable rents? 


NO 


The reason is that Richard Nixon spends billions prolonging the war in Indochina 
and then insists the federal government can't afford to aid our cities. We who 
live here believe the Upper West Side cannot afford four more years of Richard 
Nixon. 

Instead of bombing Vietnamese villages, George McGovern will work to save American 
cities. He knows that the cost of one day of the war could pay the salaries of 1800 
policemen for a year*. He knows that the cost of two weeks of bombing could pay for 
the construction of 100 new elementary schools. 

Instead of vetoing programs to aid New York, George McGovern has proposed them: 

McGovern plans to appropriate $3 billion in his first year of office on mass urban 
transport; McGovern has said the federal government should pay one-third of the 
costs of public elementary and secondary education; McGovern has advocated a $6 billion 
federal program to aid the elderly; McGovern supports -- and has fought for -- equal 
rights for women and minority groups. 

George McGovern can win....with your help. If you aren't registered to vote, you 
can register at your local polling place (see attached list for address, or call 
865-4438) on October 5» 6, and 10 from 5*30 pm to 10.30 pm, or on Saturday, October 7 
from 7.00 am to 10.30 pm. 

To guarantee a McGovern sweep of the Upper West Side, time and money are urgently 
needed. If you can give a few hours of your time, drop by or call NEIGHBORS FOR 
MCGOVERN. If you are able to contribute any amount, send it to : McGovern for 
President Committee - Manhattan, 19 East 53rd Street, New York City. 


McGovern/Shriver ISSUE PAPER FOR CANVASSERS 


UNEMPLOYMENT : Unemployment is higher now than when Nixon took 

office. 6 out of every 100 workers in New York State are out of 

a job. Even worse, many of the unemployed workers have run out of 
unemployment compensation benefits. 

McGovern will create jobs. He will channel federal money to the 
states and cities to provide one million jobs —a job for everyone 
able and willing to work. 

RISING PRICES : Under Nixon we have had inflation that has cut 10 
cents out of every dollar in workers' pay envelopes. Grocery pric 
all consumer prices, are sky-high. 

McGovern will cut prices. He will set price guidelines to limit 
profits — in place of the Nixon policies of keeping wages down 
but not profits or prices. 

TAXES : Nixon has continued and made worse an unjust tax structure 
that bites hard into the working man's wages while letting the ric 
off lightly. 

McGovern will fight for a fair tax system. He will close the 
loopholes by which the rich and corporations avoid $22 billion in 
taxes each year; and establish a fair tax share for every income 
earner. 

THE VIETNAM WAR : Nixon has given us four more years of war. Even 
thoughwe have few«r men on the ground, our men are still fighting 
and dying and being taken prisoner in the air war. The war costs 
us $25 million a day. 

McGovern will withdraw all our troops and forces and bring the 
prisoners home, within 90 days of taking office. 

CRIME: Nixon ran on a 'law and order" platform. Yet, four yearr 

after he was elected, crime rates are up-—especially crimes of 
violence. 

McGovern will use federal money to expand local police protection- 
-by training and hiring more police. He favors complete reform of 
the prison system, so convicts will come out less likely to 
commit future crimes. A McGovern Administration will work to 
eliminate the causes of crime: the rampant drug problem, poverty 
lack of education, lack of jobs. 




PRIVATE AND CONFIDENTIAL 


FROM; 

TO: 

DATE: 


Roy Dan Hollander & Frank Scretchings 
MEMBERS OF THE ELECTION DAY STEERING COMMITTEE 
October 31, 1972 

Enclosed is the preliminary draft plan for election day 
operations. 

Please, carefully study the designations, duties and 
responsibilities which are detailed in the draft. 

Due to the detailed nature of the information contained 
in this memorandum, it is requested that access be limited 
to a need to know basis only. 



Copyright 



Street Operation 
(David) 


Trouble Squad 
(Stony and Len) 
(865-4400 phone) 


Poll Watchers 
(Jarvis) 


Mobile Squad 


Pulling Committee 
(Buchbinder) 
(865-4438) 
(865-4439) 


ELECTION DAY OPERATION 


Leafletting of sample ballots during morning and evening 
rush hours, afternoo n and evening street and all day in 
front of the polls. ^ Special transport squad to take people 
to the judges at either Fort Washington for people above 110th St. 
and 80th St. for those below. _ 


Handle all legal problems closing of polls, etc. 
reports from Poll watchers and/or Mobile Squad. 


Receive problem 




Check numbers on voting machines when polls open. Check list of 
those who have voted. If any problems (except overcrowding) 
talk to Deputy A.G.s. If overcrowding contact Mobile Squad. 

Must know election law (Experienced people in priority locations) 

Periodically check polls and report situation or any problems 
to either Trouble Squad (legal hassles) or Pulling Committee 
(over or undercrowding at polls). 

Check off list of those who have voted from Poll watchers, and give 
poll watchers duplicate list. 

Periodically bring coffee and donuts to inspectors (especially early 
in the morning). Run car and driver pool. Put up hall cards the 
might before 

Mobile Squad Operator Phone: 865-MEfe. 

Receive calls from poll watchers and/or Mobile Squad for request 
for transportation. Receive information for pullers and supplement 
as a trouble line. Receive reports from store front. 

Structure of Squad: Two groups one for North of 110th St and one 
for South of 110th St. 

Receive all information from Mobile Squad (check list of those 
voted and pull according to size of crowd, deal with non-legal 
problems). 

Decide which areas to pull and by which means: 

a. Street - Floating squad of pullers and previous canvassers. 

b. Phone - use of reverse directory by -ghone bank. 

Contact all but known reps and Ryan supporters, (information 
from election rulls canvass and Bella data). 
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-/THE UNIVERSITY 
A VS. THE UNIONS 


Statements by President McGill in 
his letter to the Columbia community, 
and further statements made by Mr. 
Miller as reported in the Spectator 
furnish ample proof — if more were 
needed — of the extent to which the 
central administration consistently 
underestimates the intelligence, 
and fails to understand the needs, 
of the Columbia staff. 

We, the non-union staff, are not 
at all impressed by the argument 
that the demands made by Local 1199 
cannot be met because the University 
wishes to be fair to non-union staff. 
We are not interested in downward 
mobility for 1199 members, until 
they reach our level. We are only 
interested in upward mobility for 
everybody, including non-union 
staff, student workers, and faculty. 

Nor are we prepared to accept 
at face-value a blanket statement 
to the effect that meeting all the 
original demands of Local 1199 
would have accounted for over 50% 
of the payroll. What payroll? 

That of the entire Columbia es¬ 
tablishment? That of the Morning- 
side campus alone? Or that of the 
members of Local 1199 only? There 
is, after all, some difference be¬ 
tween 50% of each of these pay¬ 
rolls, yet the statement in Mr. 
McGill's memo is so indefinite as 
to carry the implication that he is 
referring to the payroll for the en- 
Columbia staff wherever their 
location might be. 




Something also has been said con¬ 
cerning incidents which we are to 
take as evidence of intransigence on 
the part of Local 1199. Nothing is 
said concerning the University's 
failure to agree to submit the cur¬ 
rent deadlock to mediation. If the 
powers-that-be really have such a 
good case, what do they have to 
fear from mediation? 

Mr. Miller blithely asserts that 
the 500 members of Local 1199 re¬ 
present only 10% of the Columbia 
work-force of some 5,000 people, 
therefore a strike could not se¬ 
riously cripple the operation of 
the University. Even given the 
fact that 5,000 is an inflated 
figure which includes staff on all 
Columbia locations, the percentage 
is not the important factor. Mr. 
Miller should know better. We 
know where the members of Local 
1199 are employed even if he 
doesn't. They are in the Controller's 
Office, the Computer Center, and the 
Libraries. If these nerve centers 
are struck, the University may con¬ 
tinue to function, but we suggest 
that it will only do so with an 
inevitable degree of spasticity. 

We are expected to be horrified 
because the members of Local 1199 
staged a one-hour walk-out to de¬ 
monstrate the unity and strength 
of their intentions. For this the 
members were suspended, and finan¬ 
cially penalized. Yet, on prior 
occasions, the central administra¬ 
tion has allowed such walk-outg to 
occur without exacting any penalties 
whatsoever. 


Continu«4 overleaf.^ 
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^—continued Jrom. pa^e 1 


We well understand why the 
ground rules have been changed at 
this stage of the game. We also 
well understand the alacrity with 
which central administration has 
taken advantage of the lack of a 
contract with Local 1199 by exercis¬ 
ing the option to cease making pay¬ 
ments to the union's pensions and 
welfare funds. We really, really 
are not that stupid, gentlemen. We 
know that a hard line is being taken 
in order to discourage the rest of 
us from organizing into a union. 

Yet, all that you are doing is con¬ 
vincing us more strongly that we 
must work for the day when every 
Columbia employee will be in a 
union. The more ruthless the pres¬ 
sures laid on Local 1199, the more 
fierce will become our resolution 
to unite in strength so that all 
of us will be able to defend our¬ 
selves from exploitation. 

We are getting very tired of 
hearing about Columbia's woeful 
financial plight, particularly 
when we know that this makes little 
or no difference to the financial 
rewards extended to the hierarchy 
in Low Library. We know that the 
renewal of the Rockefeller Center 
lease in September of this year is 
bound to bring in several extra 
millions of dollars. We feel it is 
high time to consider ear-marking 
two or three of these millions for 
the purpose of providing Columbia 
staff with salaries that will yield 
some decency and dignity to our 
daily lives. 


According to a further memo 
(July 30th) Mr. McGill states that 
according salary increase to the 
500 members of 1199 would mean "off¬ 
setting any increased outlays throug] 
the raising of additional revenues 
from traditional sources...." What's 
wrong, we want to know, with a fund¬ 
raising drive to meet the payroll? 
It's been done before for faculty 
salaries; why not for the salaries 
of supporting staff, so that we can 
support ourselves as well as the 
University? References to the na¬ 
tion's economy and the University's 
"severe financial problems" are also 
made. But, Mr. McGill, you told us 
the University deficit had been 
halved this year, and would disap¬ 
pear altogether next year. As for 
the economy, big business reports 
ever-increasing profits; how about 
that for enrichment of the Columbia 
University investments portfolio? 

We feel we have patiently waited 
too long at the end of the line. 
Appeals to our loyalty are wearing- 
ing rather thin. Whether by better 
management, or by a direct fund¬ 
raising appeal, the money can be 
found when it must be found. 
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WOMEN at COLUMBIA 
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Upon receiving a copy of the "Columbia 
University Affirmative Action Program 
(Condensed Version)" dated December 1972 
from Glen Waggoner's office, I consulted 
the table titled "Salaries For All Full- 
Time Columbia University Employees by Sex 
and Ethnicity." It hold? no surprises. For 
example, most of the people-earning be¬ 
tween $1000-5999 are females (224 out of 
314); most of those earning between $6000- 
9999 are female (2237 out of 4050); there 
are 644 males earning between $10,000- 
12,999 and just 545 females. 

Less than 1/3 of those earning be¬ 
tween $13,000-15,999 are female; 93 women 
earn between $16,000-19,999 while 395 men 
are in that august category; 27 females 
earn between $20,000-24,999 while 337 males 
occupy this bracket; and 28 women made it 
into the $25,000+ category while 354 males 
pull down that no doubt well-deserved sum. 
Note that these figures include the faculty 

Another table gives the average 
salaries being paid in each job title for 
men and women. Women's average salaries 
in every single job category except one, 
"Semi-Professionals", are lower and the 
total average salary for females Univer¬ 
sity-wide is $3,900 lower than the average 
male salary of $12,920. It is interesting 
to note that the job description "Pro¬ 
fessional Managers (Policy)" is totally 
monopolized by males (all but 2 or 3 of 
whom are white), with an average salary 
of $31,270. (McGill's salary of $75,000 
undoubtedly brings the average up a bit.) 


why we need 
the UNION 


* 

* 

* 
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woman 


In other words, if you are a 
and you work for Columbia (or anywhere 
else for that matter), it is fairly cer¬ 
tain that you earn less than most of the 
males nearby - and no matter how smart 
you are, how well you work, how much 
education you have, how punctual you are 
in the morning, or how "attractive" you 
are--you will still earn less than most 
of the males nearby. 


* 
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Soon we hope to obtain statistics 
covering full-time and "temporary" non¬ 
union office workers on campus to find 
out how many women eligible for our unionJ 
are being discriminated against within - 
each job category, since the figures 
listed above indicate that even male 
secretaries, clerk-typists, and clerical 
administrators average yearly salary is 
above that of females. 


However, women dominate in one 
crucial area, and that is numbers : The 
number of women on the supporting staff 
is tar greater than the number of males. 

And once we form our union, elect our 
officers, and negotiate a collective 
bargaining agreement with the University,J 
salaries can be equalized within the job 'J 


* 
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* 
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categories because we will be in charge 
of that process. TocTay, none other than 
Paul Carter is responsible for the im¬ 
plementation of the University's Affir¬ 
mative Action Plan, and that Plan does 
not even airn at salary equalization, let 
alone at opening up the hiqher-payinq 
jobs on an equal basis to women. 


FOR EXAMPLE, DID YOU KNOW... 

Columbia University owns the ground that 
Rockefeller Center stands on. 

The University is currently engaged in 
negotiation of contract renewal. 

According to a recent article in CHANGE 
Magazine, a 6$ return on the ASSESSED 
value of Rockefeller Center would bring 
Columbia $8,000,000. This would be some 
$5,000,000 more than Columbia is current¬ 
ly receiving from the property. 

However, 6 % of the APPRAISED value would 
bring in $18,000,000. This, according 
to the article, is what Columbia is ask¬ 
ing for. 

EITHER WAY IT CERTAINLY SEEMS AS IF 
THEY OUGHT TO BE ABLE TO AFFORD A LITTLE 
BIT OF THAT FOR US. 


* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
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PROPER 

H E ADQUARTERS" 
AT LAST!! 


[This article 
series.] 


is the first of a 


Ruth H. Cheney 


WE ARE FINALLY INSTALLED IN A 
PLACE OF OUR OWN, WHERE WE CAN 
MEET, WORK, RECEIVE MAIL, LEAVE 
THINGS, GET PHONE CALLS, ARGUE, 
HANG OUT, MAKE PLANS, BE REACHED! 

COME VISIT YOUR NEW 
UNION OFFICE: 

2875 Broadway 

. second floor 112th StreeJ 

663-0033 


A SH ORT /actual HISTO 
1 ^p in the COLUMBI A- 11' 

an employ 


It should be clear to all of us 
that in its so-called 'negotiations' 
with Local 1199, Low Library has 
been trying to intimidate the rest 
of us by trying to make it seem 
that belonging to a union will be 
nothing but a meaningless hassle 
for Columbia employees. We should 
refuse to be so easily demoralized 
in the face of such blatant stu¬ 
pidity. 

2. The campaign began when it was 
stated that all negotiations must 
take place after hours; delegates 
were not to be paid for time spent 
negotiating. This was a break 
with previous precedents, clearly 
designed to make it difficult And 
exhausting for delegates to attend 
the bargaining sessions. 

After the first meeting, almost 
a month passed by before another 
meeting took place, and even then 
there was no response to the pro¬ 
posals set out by the representa¬ 
tives of 1199. Instead they had to 
listen to a farrago of nonsense 
from Mr. McKeever. 

A 

** While terming 

the union's proposals 'unrealistic', 
he set out a fanciful set of pro¬ 
posals himself: sick leave to be 
cut to one day per month, and not 
to be taken until it has been earned; 
a mandatory retirement age; ceiling 
salaries on all grades; severance 
pay to be reduced by the amount of 
compensation payment, whether drawn 
or not. 

S. A week later, a trifling 

2% salary increase was offered — 
for incumbents only — and no in¬ 
crease in the starting salaries 
was considered. There was also a 
great deal of hypocrisy manifested 
in the discussion of the union's 
request for another ^f/o to be paid 
by Columbia into the union’s 
benefit fund. The university 
representative wanted to know 
how much Columbia employees would 
benefit from this addition, in 
view of the large turn-over in 
staff. 


Since a large turn-over in 
staff is not peculiar to the em¬ 
ployees who belong to the union, 
we might well ask how the univer¬ 
sity feels about benefits for em¬ 
ployees who leave Columbia and 
thus lose whatever trifling amount 
has been deposited in their behalf 
into the Columbia supporting staff 
pension plan. Somehow, we don't 
feel Low Library worries that much 
about the welfare of its employees. 

7 

Further harassment occurred 
when the contract drew to an end. 
Employees who walked out for one 
hour to demonstrate their position 
were suspended for the afternoon 
and lost pay; this was another 
break with precedent — employees 
had staged walk-outs on this campus 
before, but this was the first time 
they were penalized for doing so. 
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In a further attempt to weaken the 
resolution of the members, the uni¬ 
versity decided, out of the gracious 
goodness of its heart, to award all 
union employees a 5 ^f/° increase, which 
was added to their pay for July. As 
of this moment, the University in¬ 
sists on offering nothing more than 
this 5 lf/o for the first year of a 
contract, and 5% for the second 
year. It is reasonably clear that 
we are all going to need more than 
5% in July 1974, so it is a little 
difficult to understand why the uni¬ 
versity would think that this is a 
reasonable offer which the union 
ought to accept. 
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The most totalitarian measures of 
all came hard on the heels of the 
end of the contract period. Union 
members were told that they could 
no longer use University bulletin 
board; that no further dues would be 
checked off; that representatives of 
the Union would no longer be afforded 
access to University departments, and 
that — unbelievable as it may seem - 
the University would cease to make 
its contributaions to the Union Pen¬ 
sion and Welfare Funds. 

10 . Local 1199 instituted a suit 

against the University, accusing it 
of not bargaining in good faith. As 
a result, the University has restored 
the payments to the benefit funds. 

11 . The union has not j 

only reduced its proposals concern¬ 
ing pay, and changed some of the 
others — it has also been willing 
to submit the dispute to arbitration. 
This the University is not willing 
to go along with. Why? Don't they 
want a settlement? You bet they 
don't! 

12 - They would rather see a 

strike on campus — for which, of 
course, they will blame the union em¬ 
ployees — in an attempt to get sym¬ 
pathy for the university from the 
rest of us. They act as if they are 
trying to get the 1199 salaries down 
to our level. They don't seem to 
understand that what we want is to 
get up there on the same footing as 
the union membership. 

13. 

Every time the question of decent 
pay for lower level employees comes 
up, we are treated to cries of pover¬ 
ty. This poverty does not seem to 
have affected the salaries of the 
men at the top. Why is it always j 
we, who can least afford it, who are I 
expected to 'support' this non-pro- [ 
fit organization by taking lower Ij 

salaries? Is that why they call us 
the supporting staff? U 


**************** 
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The ZPant time, Zf>ictuke~ 


All workers on the Columbia campus 
need to become organized, and it 
is especially important for part- 
timers^ We receive the lowest 
wages. We receive NO fringe bene¬ 
fits. We have absolutely NO job 
security. When I came to Columbia, 
I started working at the Library 
at $2.00 an hour. Now, after 
three years, including summers, 

I'm making $2.60 an hour. (And 
some of us make less.) 

We have no guarantee from one sem¬ 
ester to the next that we will be 
rehired, let alone receive the 
number of hours we need. Our hours 
can even be shortened in the middle 
of the semester. (Mine were last 
term.) 

We get paid only when we can work-- 
unlike the regular employees, who are 
allowed a certain number of sick 
days. When a student worker has 
to miss a few days, he can find 
himself very quickly in financial 
difficulties, if he hasn't managed 
to save something ahead. And who 
can, on these wages? 

In short, the part-time worker is 
totally dependent upon the needs 
and budget of the University and 
the.personal favor of his super¬ 
visor, in order to receive wages 
he can hardly live on. Those of 
us who have to buy food and pay 
rent at current prices on a take- 
home check of a little over $ 30.00 
a week--and many part-timers make 
less—don't need to be told that 
Columbia underpays its part-time 
and student workers. 

How does the University get away 
with this? Only because we each 
make our own arrangements on an 
individual basis, from a position 
of absolute weakness. The only 
way to raise our pay and get a 
modicum of job security is to unite 
with the full-time supporting 
staff for collective bargaining. 



We should compare our situation 
with that of the unionized workers. 
Many of us who work in the summer, 
work a full thirty-five hour week, 
often, in the Libraries, doing 
the same work as the full-time 
1199 members. Yet the STARTING 
salaries for the LOWEST grade 
union employees is above the 
MAXIMUM wage for part-time work¬ 
ers ! 

And unlike the union workers, the 
library GA (general assistant) 
has no specific job description. 

We can be required to do anything 
from "light" typing and filing 
to such heavy work as shifting 
books and moving furniture--all 
for $ 2.75 or less; 

What function do the part-time, 
and especially the student workers, 
play in the over-all labor policy 
of the University? Is it true, 
as the University seems to think, 
that it is doing us a favor by 
giving us jobs at all; that jobs 
for students are just a kind of 
financial aid the University gives 
us out of its sense of responsibil¬ 
ity to its students? 


This article allies 
to student employee $. 

It was written prior to 
the Barnard decision (see 
VOL. I no.4) defining the 
labor status of students. 


■The Libraries--and other sections 
of the University as well—SIMPLY 
COULD NOT FUNCTION WITHOUT SOME¬ 
ONE DOING THE JOBS WE DO. By 
having essential work done by a 
cheap labor force which makes, at 
maximum, less than the lowest paid 
full-time employees, Columbia is 
able to realize enormous savings. 
These savings are at our expense. 

The financial advantage to the 
University of an unorganized part- 
time work force is obvious. The 
part-time workers' need for a 
union is equally obvious. 


— Cind^J^cdz> 











WHAT'S IN IT FOR ME? 

You are in your fifties or early sixties 
and you think it is too late for a union to 
be of any real benefit to you. 

But, consider this: when the union has 

been on campus for two years all your 
previous years of service at Columbia 
count towards your accredited years of 
service for a pension. Pick up a booklet 
at our table on College Walk, or in 101 
Earl Hall, and enjoy the pleasure of work¬ 
ing out what you will be entitled to under 
the District 65 pension plan. 

And, of course, you would like higher 
pay and better medical benefits for the 
rest of your working life. Does it also 
interest you to know that there is no 
mandatory retirement age with the 65 plan? 
You can go on working aslotig as you wish, 
enjoying decent working conditions and 
adding to the pension which is going to 
help you to enjoy the comforts and joys 
of life when you do finally decide you 
want to retire. You can even take a 
trial retirement of six months or a year, 
with your right to return to your job 
protected in case you change your mind. 

You may also be interested in having 
some paid 'personal' days off which do 
not come out of your vacation. These 
days would be used to take care of all 
the personal organizational matters that 
come up which can't be handled over a 
lunch hour or at the week-end. 

There may be ideas you have about what 
might be put into the contract. Give us 
the benefit of your experience, and 
participate in discussions about such 
matters. Bring your questions and 
suggestions to our table on College 
Walk, or write to us at our office on 
Broadway. 


The union is for everyone, 
one b* for the union! 


Let every 
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THERE IS A PLACE UP IN WESTCHESTER COUNTY 
CALLED NEVIS LABORATORIES. IT IS A SCIEN" 
TIFIC RESEARCH LABORATORY THAT IS PART OF 
COLUMBIA UNIVERSITY, WHERE OVER 100 SKILL" 

ED WORKERS ARE EMPLOYED. 

THE VILLAGE OF IRVINGTON WHERE THIS LABOR" 
ATORY IS LOCATED IS A QUIET COMMUTER VILL" 
AGE, SURROUNDED BY TREES AND GREEN LAWNS. 

UNFORTUNATELY, THE GREENERY AND CLEAN AIR 
OF THE SUBURBS DOES NOT NECESSARILY MAKE 

FOR A SOLUTION TO WORKERS' GRIEVANCES - 

AS A MATTER OF FACT, THE PROBLEMS WHICH 
BESET OUR COUNTERPARTS ON CAMPUS ARE ALSO 
OUR PROBLEMS. 

WE HAVE BEGUN TO TALK TO EACH OTHER HERE 
AT NEVIS AND REALIZE THAT WE MUST TRY TO 
JOIN HANDS WITH THE WORKERS ON CAMPUS. 

MORE LATER ON- 

NEVIS WORKERS )] 


z 
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T n ALL STUDENT WORKERS IN THE LIBRARIES: 


LOCAL 1199 IS ON STRIKE The university is trying to use student 
workers in an effort to break the strike. Wc encourane all those 

who are able not to work to respect Local 1199's nicket lines and 
stay off the job. W c also urge students to boycott the university 
bookstore. If any student workers are fired for refusal to cross 
picket lines, District 65, which is organlzinn the student workers, 
will provide a legal defense, and aid in getting nublicity, settino 
un rallies, and otherwise pressuring the university to rehire them. 

Local 1199 has stated that if any student worker or probationary 
cmnloyee is fired for refusal to cross its picket linos (this applies 
only to those who work in 1199 areas, e.g., the libraries) THE UNION 
WILL NOT SIGN ANY CONTRACT UNTIL THEY ''RE REHIRED. 

Student workers who are not on work-study are eligible to join 
District 65; those who have not yet si-ned pledoc cards can get them 
at our headquarters, 2375 Broadway (112th Street). If you are interested 
in workin n with the organizing drive, or 1199 strike supnort, or have 
an - y Ruestions, call 663-0033, or come to our headquarters. 


AD HOC COMMITTEE FOP ORGANIZING (DISTRICT 65) 


LOCAL 1199 


Why students Should 

Support 1199 

SPECIFIC QuESIlO’-'S AM) A. ShFPS 

1) Uhy do the workers need our help? '.'hv can’t th o v fir.ht the univer si ty alone? 

If students boycotted classes* thus stopping the main functioning of the university 
this would put tremendous pressure on the administration. Also, students can use 
their free time to help t’ha strike in other ways, such as, joining picket lines, or¬ 
ganizing petition drives and raising funds. Further, the administration is not 
only counting on mass student apathy to break the determination of the strikers,but 
also on recruiting students as union-busting scabs. 

2) Uon’t a pay raise for the workers mean a tuition raise for us ? 

In the last six years, tuition a Columbia has gone up by close to 50%, and this 
trend is expected to continue over at least the next few years. Obviously this is 
not due to a 50% increase in wages at Columbia. If the total cost of the wage in¬ 
crease demanded by 1199 was paid by our tuitions alone it would mean a tuition rise 
of $15 per semester or approximately §1 per point, kith the spiraling cost of liv¬ 
ing, to expect Columbia workers to forego a wage increase in order to save us $15 
on tuition is expecting x.’orking people to subsidize education at Columbia. Columbia 
has plenty of other assets to draw on before they go to their workers’ family budgets 

3) Considering the finantial s it uation of Columbia un i versity, shouldn’t we students 
support all efforts on their part to save money? Doesn’t the University pay all 
that it could? 

The administration has not attempted to claim poverty in this case, perhaps because 
the workers have a better claim in this respect, Father, IcGill has justified the 
unfversitys stance or. thtr ground that 1100s. wages are ’’well—irr lrne"with those in 
similar aread of work-.. Actually, in other areas of the city, the 7.5% wage increase 
lias been won by 1199i if" Columbia managed its finances more efficient^, for example, 
charging reasonably high rates for the rental of Rockefeller Center, in place ofthe 
present "sweetheart contract"policy, the university could balance its budget at the 
expense of the large corporations who use it, instead at the expense of its 
workers and students. ... 

' • ■ 

4)If I’m on work-stud-y or working for the University will I lose my job if l-support 
- the strike? ■ _ ' ’ 

If any work-study students, student-workers,-or any other worker loses their job 
as a result of their support of the strike, Locai 1199 has stated that.they will re¬ 
fuse to sign a contract until these people are rehired, rood and Legal support are 
available, the Columbia Spectator will write articles about any people fired. 

663-0033 is the District 65 number to call if any of thscs problems 
arise. 

5) What has been the history of relations between students and workers at Columbia? 

For several years the workers and the students have supported each others 
struggles. The I960 rebellion was supported by most of the 'workers. Tliis radical 
climate created tangible conditions for I1S9 to launch its successful organizing 
drive in 196G-69. ..'hen the administration refused to hold elections for the union 
and even threw a union leader down a flight of stairs, students joined workers in 
a sit-in in the security office in Low Library. In 1970, when a militant union 
leader in the cafeteria was fired, workers from all unions on campus were joined by 
students iitt a rxaixXisx cafeteria boycott that ended with the fired worker being 
rehired. And this was followed in Fay,1970, by an almost week-long strike of Uni¬ 
versity ’workers in solidarity with the naticn-widc student strike against the in¬ 
vasion of Cambodia and the murders at Kent and Jackson State, which succcdded in 
paralyzing the University, '..'hen the University tried to fire the maids, students, 
faculty, particularly from the women’s liberation movement, joined the maids and 




other workers in the fight against the layoffs and for equal pay for equal work. 

This, the history of the relationship between the workers and the students on this 
*'• canpus, had been one of nutual support, and mutual 3 ain, and mutual victory* When 
we have all stuck together, cur common demands have been won and onr common interests 
have been saved. / ' ' 

6 ) Uhat*s in it for us? 

3 Because of Nixon’s economic policies, everyone, students and workers, are being 
hit by rising food prices and increasing inflation. For students it means room 
■.rent increases, tuition hikes combined with decreases in loans and scholarships. 

For the University workers it means that bheir wages will not meet rising cost of 
living. Obviously,.for the Board of Trustees, arid the corporations they represent 
a situation that is not thessme. Columbia owns 55,244 shares of Texaco, 15,000of 
First National.City, 25,000 shares of Allied Chemical and numerous other large corp¬ 
orations which showed record profits in 1972. The people who benefit from this 
situation are verysmall in nember. A really easy response is to say that all we 
should worry about, is our own problems; that we dop’t have time to worry about every¬ 
one elses*. This is making sure our problems continue, and is what the University 
is hoping for. If all of us fight among ourselves, with students blaming workers 
for the rise 'in tuition, we will never be able to achieve our common goals. 

’* * * , • f ;•*;*. 3 ' v • 

7) What can Students Do? ’ 

a) Join the picket lines . Members of Local 241 and other workers making deliveries to 
the school will not cross our picket lines. The more students on the picket lines, 
the more limes can be formed, and the more people will refuse to cross those lines. 

b) Talk to your classes and professerus. about the strike .. 

c) Help organize petition drives . Dan Ratner, a member of localll99, suggested that 
students ”...drop pet^ibions on (Donald) Miller' $. desk every five minutes." 

’*• ■' ' '•* V, . 

d) Certainly students should not accept the jobs of striking Workers. D0N"T SCAB! 
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The Committee to Support Local 1199 is made up of Columbia University, 


students, faculty, and community organizations } It was formed last 
night, Monday September 10, to support the contractual demands of 
Local 1199, and their strike to lain these demands. The Student 
Union and faculty of the School of Social Work have already voted 
to shut down the School until 1199 wins. 

The Committee to Support Local 1199 is urging all Columbia Univer¬ 
sity students, faculty, and employees to follow this lead and join 
tithe picket lines on Tuesday, September 11, beginning at 6:30 AoM* 
and continuing until the strike is won. 


What is the Columbia administration’s stance? In the September 
7, issue of the Columbia Da il y Spe c tator , President McGill was 
quoted as saying to the American Beard of Professional Pyschiatry:' 
"My .object is to set up a pysrr.ilogy of b air gaining.. 0 
the bairgaing may be protracted over such a long period 
of time that emotional force drains away from the parti- 
pants. I HAVE POUND THAT PHYSICAL EXHAUSTION IS A GOOD 
ANTIDOTE -FOR OUTRAGE. NEGOTIATE AND NEGOTIATE UNTIL 
EVERYONE IS DEAD TIRED, AND THEN THE MOMENT IS AT HAND 
FOR A SOLUTION... 


WE ARE OUTRAGED BUT NOT EXHAUSTED 



The Committee to Support Locall 1199 

(Columbia University Students, Faculty 

and representatives of Community Organizations) 




FACT SHEET ON THE STRIKE 

About 500 members of the support staff of Columbia University are. 
members of Local 1199* a national union with about 75,000 members. 

These include workers in the cafeteria. Comptroller's Office, 

Library, computer center, mailroom and the School of Social Work* 

» ; . * 

The current contract expired June 30, 1973;negotiations, which have 
been going on since May 1, came to a standstill on Thursday, Septem¬ 
ber 6. The union membership has struck as of Monday, September 10. 

HERE ARE THE ISSUES:' t 

■ ,r ' , : V ' *' '* .... ' 

UNION DEMANDS UNIVERSITY POSITIONS \. . 

1. Incumbent wages: ‘ _ ^3 • 

7.5% or $12.00 weekly increase 5.5% increase 
(whichever is greater) as of . ■ 

July 1, 1973 ' //.•*: -■ . - < ■ 

• ' •» y * * ( . . ' • , / 

2. Minimum Hiring Rates? V. * ' /<, 

Increase from $132 per week to $3 per week increase to $135.00 
$11)2.00 as of'July 1, 197h ; r .! 

Increase of ^ as of March 1, 1975 
(i) months before the 2-year contract 
will expire) 

1)• Sick Leave : 

Present graduated scale should Change in computation of sick leave 

remain as it is. which results in reduction of benefits. 


Exemption of 7 credits per year 
available to employee only 
(no change in present policy) 


Unin delegates mut represent only 
their specific departments. 

The unions demands are not only reasonable but necessary. Some 
union members, like many students, living in housing owned by- 
Columbia Univ-eristy were recently presented with rent increases 
of 8-15%. A^soy the .same demands of this union chapter for wage 
increases were granted to other members of Local 1199 at Harlem 
Hospital, a Columbia affilliate. 


5. Tuition Exemption : 

Exemption... of 7 credits per year 
per employee be opened to spouse 
or child if not used by* employee 
as of June 1, 197it» 

6 . Union Delegate Policy : . 
Refusal to allow University 
interference with union structure. 


3. Pension : v • 

Increase of %% as of Sept.-1, 197h. 
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The Committee to Support Local 1199 
(Columbia U. students, faculty, and 
representatives of community organizations) 
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Members of Loc 1 1199 of the Drug nd Hospital Workers' 
Union today strtock throughout kkx Columbia University 
in n escalated attempt to achieve 7.5/ annual wage in¬ 
creases ccross the board .nd improved pension benefits. 
Un ble to negoti-te vyarBrtrfcjrmmrfc ,...n equitable w ge and 
benefit agreement since their aid contract expired 
o# June 30 of this year, organised workers made the 
decisive move from their jobs to picket lines as the 
University continued to refuse further discussion of 
worker demands. 


cA fe4t<x.l e 

Local 1199’# spoke oman, Roy den Roll ,nder, said th .t 
the vast majority of the local’s 532 members marched 
ek throughout the day at every entrance to the University, 
and added that their strength was amplified by the 
active support of other labor groups, notably the 

(A" v 

Morningside Coalition. "Implications of a full-scale 
union battle were brou 0 ht home to Columbia," he said 
"when City s citation workerd refused to pick-up any 
University garbage, when United parcel post workers 
declined to deliver a trfiickload of campus packages, and 
when Wells F.rgo employees f iled to deliver University 
oper ating funds." 


The volunt ry support which athsKxExjjxniaadxxEKkxxs; 
outside unions have shown 1199 is felt to be of vital 

import nee 


fight 


obtain a air agreement from 


the giant institution. 


Jesse Olson 

Union Vice i-resident' ordered early today that 


picketing he limited to the sidewalks -and campus 

gates, avoiding the privately-owned campus ..re 

itself, where Columbia, students at supporting the 

strike distributed informational leaflets. 

Although Columbi.ps severe austerity measures 

have met opposition from students, workers nd the 

neighboring community inthe past, confront tions 

have taken the symbolic form of demonstrations or 

job actions. %hg>3xxx«xfcxkKXB£gffxkxkEnxJay x 

Local 1199's .action ,od .y represented the first 

highly or 0 nised attempt to Iter University 

crippled 

policy -nd in fact xxjcxxxEd/the norm-.-.l oper tion of the 
libraries, computer center, dicing h....lls, controllers 
office, m .ilroo. , and the School of Social Work, 

In the waning houBs of its contract, representatives 
of 1199 pressed for resolution of conflict through an 
outside arbiter , but Columbia xxxxxxkxxxxid refused to 
comply. Durin<_, xhxxbittcr ...nd Inconclusive negotiations 
spanning the summer months, Columbia made clear its deter¬ 
mination to feh debilit.-te the union membership, first 
by ptly lki of , nd later by 

denying union offici Is ccess to University premises, 
cancelling union dues cok-off provisions, arbitration 
provisions, Union security provisions, and finally by 
refusing to contribute to pes.'.on and welfare plans cover¬ 
ing unionised employees. 



Nov/here was the University’s bc.rg ining position more 
precisely st ted tfc .n in the Kkxfcxmxxk speech made by 
Columbia president Willing] McGill to the American 
Bo :.rd of professional psychology on August 29,1973; 

. .The >ar ining may be protracted over such 
a long period of time th t emotional force drains away 
f»om the participants. I have found that physical 
exhaustion is . O ood antxdote for outrage. Negoti te 
and negotiate until everyone is d- .d tired, nd there the 
moment is at hand for a solution in which everyone 
grasps the opportunity to s ve face*" 

from McGill’s "Application of Psychological 
S Knowledge to Conflict Resolution in a University Set¬ 
ting” 


Before the August 31st negoti ting session, Columbia agreed 

on thatday 

to negotiate to fin. 1 settlement, but/lxi&x requested 
postponement until September 6. Enl , 

University attorney Joseph Peruta presented an ultimatum: 

ccept immediately a 5.5"' annual wage increase this 
yean? and Columbia would willingly negotiate a more 
favorable settlement for the contract’s second year, 
hot bowing to the ultimatum, Union kk^kxsce negotiators 
xbhx discovered that the second-year aa 5 e hike had a 
5-75/0 ceiling.. That was the University's ’’final offer” 
xxxx deadlocked with kxix# 1199' s wage increase demands 
stable at 7-5fo annually. 


During 1199’s first strike day, union picket lines 
were supported by the Morningside H&ts. Coalition, 
comprised of : 


name of org name of press contact phone# 

V < tiyyw^-7 Cf-jJic.\cerig 

f _ 


Many students also joined 1199 picket lines, and a 
Columbia-Barnard gen.ral student assembly met tonight 
to determine student tactics and participation in the 
strike. The University-backed "Labor Caucus" attempted 
to disrupt the meeting of more than 190 students who 
voted to support the strike. 

N..Y. State Senator Sidney von Luther, a former organiser 

on the Columbia campus himself, stated that he "fully 

the 

supported the strike because/mxjc workers, many of 
whom are aged or from minority groups, were barely 
subsisting in the face of rising rent and food costs." 
He went on to say that „he University proposal for a 
5 . 5,0 increase would actually mean a reduction ixxyxy 
in the standard of living for those workers who hxdx 
have families to support. 


fi/mf - (j f 


WE SUPPORT LOCAL 1199'S DEMANDS FOR A 7.57. 
WAGE INCREASE. 

WE CALL ON COLUMBIA UNIVERSITY'S ADMINISTRA¬ 
TION TO NEGOTIATE IN GOOD FAITH WITH THE 
UNION. 

WE SINCERELY HOPE FOR A SPEEDY END TO THIS 
STRIKE. 

Paul O'Dwyer 

Congressman Charles Rangel 
State Senator Sidney VonLuther 
City Councilman Theodore Weiss 
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500 Workers in Local 1199 

Threaten Strike for Sunday 


Union leaders of Local 1199 of the AFL- 
CIO, which represents nearly 500 
Columbia employees, have threatened to 
strike when their contract expires mid¬ 
night Saturday, if the university does not 
accede to their contract demands, several 
sources revealed yesterday. 

The contract covers workers in the 
Controller’s Office, the university 
libraries, the Computer Center, the central 
mail room, the'School of Social Work and 
the cafeterias. 

Vice President for Personnel 
Management Donald L. Miller stated 
yesterday that although the university and 
the union have not reached agreement on 
the new contract he is “still hopeful we are 
going to be able to come to a resolution 
through good-faith bargaining.” 

Mr. Miller asserted that the “initial 
demands of the union were at best inap¬ 
propriate, but we have made some 
progress toward agreement.” Mr. Miller 
added that “clearly, to date that progress 
has not been completely satisfactory.” " 

Union Vice President Billie Barkley 
refused to confirm, deny or comment on 
the demands or plans of the union 
leadership. 

Ms. Barkley said that she would not 
comment until after a meeting of . union 
delegates set for last night. The entire 
union membership is scheduled to meet in- 
Harkness Auditorium at 5:00 p.m. 


Thursday night to vote on, the strike. 

The union negotiators are demanding a 
thirty dollar-.twenty per cent across the 
board increase in wages, whichever is 
larger, for all incumbent employees, 
according to several sources. 

One administrative source estimated 
that the union-proposed contract would 
cost about $250,000 more than the present 
one and would mean a total increase in 
costs of approximately 35 per cent over 
two years. 

In addition, the union has demanded a 
rise in the minimum university hiring 
scales of equal proportion to the rise in pay 
for incumbent employees. 

The old contract provides a minimum 
wage of $110-$130 dollars for workers 
currently covered by the agreement which 
expires on June 30. 

One university official stated that the 
administration would ride with a strike, if 
the union walked out, and could cover all 
the necessary staffing requirements with 
supervisory personnel. The university is 
prepared to fight picketing on campus, as 
well as sympathy strikes by other 
divisions of 1199 which are covered by 
active contracts, with court injunctions, 
the administrator stated. 

The union demands released to Spec¬ 
tator also included an increase in the 
percentage of Columbia’s contribution to 
the union pension fund 
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Campus Union Votes to Strike 
Following Collapse of Talks 

Walkout to Occur 
Next Week 

By DAVID SMITH 
Representatives of Local 1199 
voted unanimously last night to 
strike early next week. The 
decision came after contract 
negotiations between the union and 
administration broke down during 
a four-hour bargaining session last 
night. 

According to Roy Hollander, a 
member of the union’s negotiating 
committee, the bargaining session 
ended when the university made an 
“unacceptable response” to the 
union’s “final offer" that it be 
given a $10 or 6 per cent across the 

Photo by Jeanine Barone ^ard Salar y inCreaSe durin g the 

Union backers rally at the sundial yesterday to support Local 1199. first year of the 2 year contract and 

.. _ _ ^ an $11 or 7 per cent increase during 

the second year. 

The effect of the probable strike 
could not be ascertained. Members 
of 1199 maintain that a strike 
supported by the newly-formed 
Morningside Heights Union 
Coalition would seriously affect the 
functioning of the university, but 
Vice President for Personnel 
Management Donald Miller said he 
is “unimpressed” by their 
coalition, and has repeatedly 
asserted that the university will 
remain open. 

Local 1199, which has been 
working without a contract since 
its two year agreement with 
Columbia expired June 30, 
represents approximately 500 
university workers in the libraries, 
central mail room, the computer 
center, the controller’s office, the 
School of Social Work and the 
cafeterias. 

The 1199 rank and file mem- 
■ bership had empowered the 
negotiating committee with the 
option of calling a strike in order to 
“get decent living wages.” 

According to Mr. Hollander, the 
university’s “unacceptable 
response” came after Columbia 
had agreed to be “flexible” on the 

(Continued on Page 3)_ 





Union Votes to Stri 


ke After Talks End 


(Continued from Page i) 

increase for the second year if the equitable settlement. We’re here if 
union would accept unconditionally fhey want us. We’re prepared to 
a 5.5 per cent increase the first return to the table and settle an 
hear. agreement.” 

After the union rejected the “However,” he added, “when 

proposal, the university the university makes a movement 
negotiators met outside the in three areas—wages for in¬ 
bargaining room and returned with cumbents, minimum hiring rates 
an offer of a 5.5 per cent increase afi d the pension plan—and you 
for the first year and a 5.7 per cent hear nothing back across the table, 
increase the second year. then, in effect, they are telling you 

The union refused to accept the they are not willing to negotiate 
offer. tonight.” 

In an earlier negotiating session To support the efforts of 1199, the 
the university had offered the Morningside Heights Union 
union a 5.5 per cent increase for Coalition was organized last week, 
each year of a two year contract. The Coalition, which consists of 
In July, union members were Local 241 of the Transport 
granted a 5.5 per cent salary in- Workers Union, Local 1199, the 
crease, retroactive to July l. Barnard Chapter of District 65 of 
“The university is making very the Distributive. Workers Union 
small, infinitessimal moves,” Mr. an< I the Ad Hoc Committee for 
Hollander said, “while we have Organizing, has released a 
been moving substantially. ^statement expressing strong 

“The tiny increase they offered support for 1199 and its intention ta 
was just another tactic to drag out ^ the union in the event of a 
negotiations,” he stated, strike. 

“(President) McGill said in a In a noon rally at the sundial 

speech in Montreal last week that yesterday, representatives from 
in negotiations he always tries to the unions in the coalition 
wear the other side down.” vocalized their support for the 

Although both Mr. Miller and demands of 1199. 

Director of Personnel James “The university thinks it holds 
McKeever refused to comment on a H the cards,” Sue Costello of 
the terms of the university’s latest District 65 told the crowd of 100, 
salary offer, they both expressed “but there is- a growing 
disappointment at the failure of the power. . .it’s you who are here, 
two sides to come to an agreement Without you there would be no 
last night. university.” 

“I am disappointed,” Mr. She added, “Mr. Miller says only 
Miller said, “because I expected to 500 workers can’t shut down a 
get some sort of ah agreement university. But with the help of our 
tonight. The only movement that friends we can make a sizable 
has been made has been made by struggle. District 65 won’t cross 
the university. I have hoped from Picket lines, we won’t take their 
the beginning that an equitable and jobs. We must stick together or we 
just agreement could be reached will have nothing left.” 
between the university and the All the speakers emphasized the 
•union.” importance of strong student- 

Mr. McKeever stated that he is worker cooperation to the success 
“interested in achieving an of the strike. 


Ruth Cheney, a representative of have been promised by the union 
the Ad Hoc Committee, said last coalition which will collect money 
night that the Coalition is forming from its members and the 
a student strike support committee treasuries of the individual unions, 
which will organize a mass Negotiations broke off for the 
meeting of students to discuss the first time in July when the 

strike. The committee willl also university stated that it would not 

attempt to get the written support return to the bargaining table until 
of every student group on campus the union was willing to abandon 

for the 1199 workers. the demand of a nine per cent in- 

Ms. Cheney said she was not crease. Union officials claimed 
surprised at the breakdown of the that they had already lowered their 

negotiations. She commented, salary request and refused to 

“The university has never offered participate in a bargaining session 
1199 anything. They’re trying to with such a pre-negotiation rule.' 

teach the rest of the people on rule. 

campus a lesson (concerning union Late in August, however, the 
activity). The university can af- union contacted Mr. Miller and 
ford to give 1199 what it wants.” arranged last Friday’s meeting. 

Although issues such as con- _ 

tributions to the pension plan and- 

sick leave benefits remain to be 
resolved both sides have agreed 
that the issue of salary increases is 
providing the major obstacle to a 
settlement. 

Representatives of Local 1199 
and the university had held an 
emergency bargaining session last 
Friday. 

At the meeting, which lasted- 
nearly eleven hours, the union 
reduced its salary demand from a 
$12 or 8 per cent increase 
(whichever is more on the salary 
scale) for each each year of a two- 
year contract. 

Ms. Barbara Ormerod, an 1199 
delegate, stated last night that the 
union agreed to last night’s 
meeting only because “we 
promised our members we would 
do everything to avoid a strike.” 

“Their offer of 5.7 per cent for 
the second year floored us,” she 
said, “I was half in a state of shock. 

They were obviously trying to stall 
to get registration over with.” 

1199 will provide $40 a week to 
those members who man the picket 
lines next week. Additional funds 
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Dishonest Bargaining 

As the leadership of Local 1199 voted last night to strike 
next week after negotiations broke down, the con¬ 
sequences of the intransigence and mismanagement of 
these vital negotiations by the administration has become 
apparent. 

For months, the administration has antagonized the 
workers and union leaders and turned down possibilities 
for compromise in the apparent belief that the union would 
in the end surrender to the university’s terms. 

President McGill recently made explicit the university’s 
attitude toward negotiations of this sort—the attitude 
which has now brought the university to the brink of a 
strike. In a speech last week to the American Board of 
Professional Psychology, Dr. McGill said: “My object is to 
set up a psychology of bargaining” in which “the 
bargaining may be protracted over such a long period of 
time that emotional force drains away from the par¬ 
ticipants. I have found that physical exhaustion is a good 
antidote for outrage. Negotiate and negotiate until 
everyone is dead tired, and then the moment is at hand for 
a solution. . ..” 

Unfortunately for the President’s progressive concept of 
bargaining tactics, the union—which has made repeated 
offers to the university for mediation, for arbitration, and 
compromise solutions—has not succumbed to 
psychological warfare, and has continued to hope that the 
administration will realize the seriousness of the workers’ 
demands and the current situation. _ 

The administration’s refusal to offer any wage increase 
greater than the 5.5 per cent it gave the employees in July 
has brought the negotiations to the current deadlock. The 
administration’s move in granting Local 1199 employees a 
5.5 per cent wage increase was clearly a paternalistic gift 
rather than a result of agreement with the union. If this 
and the other steps taken by the administration had been 
potent moves to compel the union to settle, they might 
have been justifiable at least from the administration’s 
point of view; but the 5.5 per cent “gift,” indicating total 
contempt by the administration for the union and for 
negotiations, did little to weaken the union’s support 
among workers, while increasing the anger of workers and 
union leaders. 

Despite several opportunities for either mediation or 
binding arbitration of the dispute, the administration has 
continued to press the union to abandon most of its 
demands, and for the urnon employees to settle the dispute 
in return for less than they apparently deserve. 

It is almost unbelievable that with a strike so near, and 
the inevitability of a compromise solution so apparent, the 
administration’s negotiators apparently made their offer 
late last night of a miniscule one quarter of one per cent 
wage increase—hardly a magnanimous gesture of com¬ 
promise. 


for 1199, and the patience of all involved frayed to the 
breaking point, that offer was apparently the ad¬ 
ministration’s idea for ending the wage dispute. 

There is hardly space here to go deeply into the reasons 
that the administration must offer a compromise. One 
reason is, of course, that 1199 is exceedingly unlikely to 
agree to a new two-year contract which does not contain 
some net gain for its members. 

But it is also evident that the administration, which 
constantly pleads rising prices in its discussions of tuition, 
rent negotiation, grant requests, and any number of other 
financial matters, is being both cruel and hypocritical in 
offering its present proposal for a 5.5 per cent increase. 

Not only would this rate be insufficient to offset the 
normally-calculated increases in the cost of living, but it is 
especially inadequate when it is remembered that the 
current inflation, particularly in food prices, hits hardest 
at low-income workers. 

The administration now has what it must have known all 
along it would get; its obstinacy has produced a break¬ 
down in negotiations, a near-certainty of a strike, and total 
alienation of the union leaders and the workers. One can 
only hope the administration will remember the tactics of 
meaningful negotiation, and of willingness to com¬ 
promise-before the present psychological warfare breaks 
down into a physical variety. 
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Walkout by 1199 
Planned for Today 

Picketing Set for Butler , Social Work, 
Mail Room , Computer Center , SIA 

By DAVID SMITH 

More than 400 members of Local 1199 are expected to 
man picket lines in front of six Columbia buildings today 
as the union begins the first day of a strike against the 
university. 

The job action will begin at 7:30 a.m. when ap¬ 
proximately 100 union members, joined by representatives 
of the Morningside Heights Union Coalition and several 
student groups, are scheduled to meet at Broadway and 
114th Street and disperse to the picket locations at the 
Computer Center, Butler Library, the central mailroom, 
the School of Social Work, the Controllers office, and the 
School of International Affairs. 

Several union members said yesterday that they an¬ 
ticipate an injunction will be served on the strikers 
picketing on campus sometime tomorrow, possibly early 

morning. 

They indicated that when the 
injunctions are delivered several 
demonstrators will be arrested 
peacefully and the rest will move 
outside the campus and set up 
picketing in front of the gates. 

Union sources revealed 
yesterday that the pickets will 
attempt to prevent any members 
of 1199 from entering the buildings 
to “break the strike.” However, 
the demonstrators will allow entry 
into the buildings by students, 
faculty, and non-1199 personnel. 

According to one union delegate 
the success of the strike depends 
largely on the actions of student 
workers. The demonstrators will 
urge all student workers not to 
enter the buildings and will 
postpone a settlement of the strike 
if any student workers are 
penalized for absence. 

Union delegates called the strike 
Thursday night after negotiations 
between the union and the 
university broke down. Local 1199 
represents approximately 500 
campus workers. 

(Continued on Page 2) 
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Roy Hollander, an 1199 delegate, 
said yesterday that he doesn’t 
expect any 1199 members to cross 
the picket lines, but that, if a union 
member does attempt to cross the 
line, Mr. Hollander said, “We will 
put our bodies there (in front of the 
door). I don’t think there will be 
any physical confrontation.” 

All union delegates contacted 
over the weekend indicated that 
the strike had near unanimous 
support among 1199 union mem¬ 
bers. 

Ralph Ramirez, a delegate, 
stated yesterday that although 
union members are not “gung ho” 
about the strike, “they understand 
that we’ve been forced into a 
corner, that we’ve tried 
everything.” 

He added, “The delegates have 
spoken to the members constantly 
over the past few months and 
we’ve been very frank with them. 
Because of this frankness there is 
no one who has been misled. They 
know that Columbia is the in¬ 
stigator and has been preparing for 
the strike since before June 30.” 

In an interview yesterday af¬ 
ternoon, Vice-President for Per¬ 
sonnel Management Donald Miller 
stated that although he had not yet 
been given official information 
that a strike had been called, he 
does not think the strike will 
“adversely affect” the functioning 
of the university. 

“I would be very regretful if it 
(the strike) occurs,” he com¬ 
mented, “We’ve worked very hard 
to try to preclude it.” 

Fifteen to twenty faculty 


members at the School of Social 
Work have already pledged not to 
cross picket lines, according to Jim 
Featherstone of the school’s 
student union. Featherstone 
predicted last night that the 
demonstrators “can effectively 
lock up the building.” 

The school’s student union voted 
unanimously Saturday-to endorse 
the union’s action and released a 
statement urging all university 
students “not to cross picket 
lines.” 

Featherstone said that students 
will picket in front of McVickar, 
where the School of Social Work is 
located, and at other locations. 

First year students, who are 
scheduled to attend orientation at 
the school today, will be directed 
by strike supporters to an alternate 
site for the session. 

Mr. Miller also indicated that the 
university would not take the 
initiative in resuming the contract 
negotiations. 

“Since the university made the 
last movement,” he said, “it is 
very incumbent upon the union to 
make the next move. We’re not 
very far apart. We made a one- 
quarter per cent movement as a 
signal to indicate we were willing 
to negotiate with flexibility. If 
you’re only one per cent apart you 
can’t make a move of one per cent. 
Even a one-quarter per cent 
response on their part would have 
been significant.” 

The bargaining session Thur¬ 
sday night broke down when the 
university made an “unacceptable 
response” to the union’s final offer 
that it be given a $10 or 6.5 per cent 
across the board salary increase 


during the first year of the two 
year contract and an $11 or seven 
percent increase during the second 
year. The university had offered 
the union a 5.5 per cent increase for 
the first year and 5.75 per cent for 
the second 

Although Mr. Miller refused to 
disclose details on how the 
university has prepared for the 
strike, there have been several 
reports that the administration has 
“stocked up” on oil for the Com¬ 
puter Center, has hired more 
student workers for Butler Library 
and will close down the 
Cataloguing Department in the 
library tomorrow in order to man 
the circulation desk. 

Contacted yesterday, Director of 
Personnel James McKeever stated 
that in preparing to handle the 
strike, the university will “provide 
for the safety of its employees.” 

He denied that there has been an 
increase in the hiring of student 
workers in the library, stating that 
the reported heavy influx of ap¬ 
plications for library jobs happens 
“every year (in September) as 
part of the Work-Study and other 
programs.” 

In an effort to support the efforts 
of 1199, the Union Coalition, 
organized two weeks ago, will help 
man the picket lines in the morning 
and during lunch. The coalition, 
which consists of Local 241 of the 
Transport Workers Union, Local 
1199, the Barnard Chapter of 
District 65 of the Distributive 
Workers Union, the Ad Hoc 
Committee for Organizing, the 
Teachers College Employees 
Association and the Association of 
Administrative Support Personnel 
at Union Theological Seminary, 
has promised to collect funds from 
its members and individual 
treasuries in order to help the 1199 
members weather the strike. 

1199 will provide $40 a week to 
those members who man the picket 
lines this week. 

Aiming to mobilize strong 
student support for the strike, the 
coalition has called an organizing 
meeting for representatives of all 
student groups at 5:30 today in 
Earl Hall. The Columbia Chapter 
of the Attica Brigade and The 
Young Socialists Alliance have 
already pledged to organize 
students against “scabbing”. 










COLUMBIA DAILY SPECTATOR 


September 12, 1973 


University Rejects Mediation 

Local 1199 Raises Salary Demands; 

Miller Calls Union 6 Unreasonable 9 


(Continued from Page 1) 

bargaining”, Mr. Miller expressed 
anger at what he termed the 
union’s “capricious attitude” 
toward negotiations. 

“When you place a demand on 
the table,” he stated, “you just 
don’t turn around and raise it. We 
did not expect the union to ask for 
that 7.5 per cent increase. ’ ’ 

1199 Executive Vice-President 
Jesse Olson stated last night that 
the union’s demand was not 
“unreasonable,” as union - 
negotiators had declared at the 
last bargaining session that the 
union would raise its demand to the 
7.5 per cent figure if it were com¬ 
pelled to go on strike. 

“There is nothing wrong for 
workers to say give us this or we’ll 
strike and raise our demands,” 
Mr. Olson said. 

In the last negotiating session, 
the university announced that it 
would be “flexible” on the second 
year of the 2 year contract if the 
union accepted a 5.5 per cent in¬ 
crease for the first year. 

According to Mr. Olson, “It is the 
'university that has showed bad 
■faith by dictating what the first 
year in our contract should be.” 

According to a union source 
close to the negotiations, Com¬ 
missioner of the Department of 
Mediation and Reconciliation of 
the National Labor Relations 
Board George Byrnes will visit the 
campus within a few days to 
discuss the union’s salary deman¬ 
ds with university officials. 

Officials on both sides have in¬ 
dicated that they would be willing 
to resume the negotiations with the 
federal mediator if the other side 
demonstrated greater “flexibility” 
in its demands. 


Yesterday’s job action began at 
6:30 a.m. when approximately 50 
demonstrators, including many 
members of the newly-formed 
Committee to Support 1199, set-up 
picket lines in front of both en¬ 
trances at 116th Street and at 119th 
Street and Amsterdam Avenue. 

As TWU members approached 
the campus entrances for the 7 and 
8 a.m. shifts, TWU officials suc¬ 
ceeded in persuading many of 
them not to cross the picket lines. 

A TWU official later announced 
that an overwhelming majority of 
the TWU members, had stayed 
away from their jobs. 

In a mass meeting a Riverside 
Church yesterday, nearly 300 
students in the School of Social 
Work voted overwhelmingly to 
boycott classes for the duration of 
the strike. 

More than forty Social Work 
professors who belong to the 
school’s Ad Hoc Faculty Com¬ 
mittee yesterday began a boycott 
of classes in support of 1199. The 
committee, which was organized 
Monday has vowed not to teach 
•classes until the strike is settled. 

At a rally at the Sundial yester¬ 
day, leaders of the strike urged 
members of the university com¬ 
munity to support 1199’s demand 
for a “a decent wage” by joining 
the picket lines at off-campus 
locations. 

Roy Hollander, an 1199 delegate, 
told the crowd of approximately 
100 people that the university 
wouldn’t have even considered the 
mediation offer “if it hadn’t been 
for this strike.” 

“We asked two months ago for a 
mediator,” he declared, “Then we 
asked for an arbitrator. The strike, 
the coalition, the pickets...that’s 
what it took to get (the university 
to agree to meet with) the 
mediator,” 

Professor of Social Work 
Richard Cloward, a member of the 
steering committee of the Com¬ 
mittee to Support 1199, sharply 
criticized President McGill for 
stating in the New York Times 
yesterday that the 1199 workers 
“are paid well in relation t< 'he 
jobs they do.” 

“In a humane, cosmopolitan 
university,” the professor asser¬ 
ted, “one doesn’t expect a 
statement worthy of a primitive, 
laissez-faire economist. Progress 
has come about not because of 
market forces, but because of the 
struggle against market forces. ” 


Walkout Cripples 
Campus Services 

(Continued from Page 1> 

janitors reported for work. 

However Director of Building 
and Grounds John C. Gardner said 
yesterday that all the guards had 
reported, and also denied Mr. 
Lyons’ claims that the functioning 
of the steam and air-conditioning 
systems had been affected. But he 
did acknowledge that some person¬ 
nel had stayed out, and that super¬ 
visory personnel were partially 
substituting for absent workers. 

The university will have “no 
problems as long as you don’t have 
emergencies or breakdowns,” Mr. 
Gardner said. 

Assistant Dean for Residence 
Halls Roberta M. Spagnola repor¬ 
ted yesterday that she will send let¬ 
ters to dorm residents asking for 
cooperation, and supervisory per¬ 
sonnel will “pull trash” and, where 
necessary, vacuum hallways. “If 
it’s not a prolonged strike, .there 
won’t be that many problems, ’ ’ she 
said. 

Dean Spagnola also reported j 
-that there “shouldn’t be any 
disruption in security at this 
point,” because student security 
guards will be “platooned” to man 
the residence hall desks. 

Robert J. Hunt, Superintendant 
of Mechanical Maintenance for 
Buildings and Grounds, said that if 
an electrical or plumbing system 
breaks down, supervisory per¬ 
sonnel will only be able to “shut it 
off and make it safe,” but will not 
be able to repair mechanisms, 
such as toilets or elevators. 


Operations in other areas of the 
university yesterday seemed also 
to be threatened by the continuing 
absence of about 500 Local 1199 
workers. 

Jack C. Rosen, Assistant Con¬ 
troller, said “the payroll will go 
out”, but a backlog in the payment 
of invoices and reporting of grants 
will occur. The situation may 
become critical “in a couple of 
weeks,” Mr. Rosen said, as 
creditors start to demand 
payment. 

The Shipping Department has 
not received any outside deliveries 
since yesterday, supervisor Cosme 
Perez reported, and therefore has 
“had no difficulties.” Although he 
•was not sure whether the lack of 
deliveries was related to the picket 
lines, Mr. Perez called it unusual. 

The Central Mail room, which 
was yesterday reported to be 
chaotic, is operating smoother, 
than ever, according to Assistant 
Manager Arthur H. Nelson. 

He said volunteers are carrying 
mail to “every building on cam¬ 
pus.” Although packages are not 
being delivered, he claimed “we’re 
in number one shape” with “no 
backlog at all.” 

The situations in the Computer 
Center, which was operating, the 
cafeterias, which were not, the 
libraries, which reduced their 
hours, and the School of Social 
Work, which remained closed by a 
combined teacher and student 
boycott, were apparently stable. 




Student 


Some Sympathy , 
j More Indifference 

By GREGG BLOCHE 
Columbia students and faculty 
members, concerned with their 
personal problems and projects, 
have reacted with more in¬ 
difference than either sympathy or 
hostility to the strike by Local 1199. 

Although some strikers claimed 
that as many as 200 students had 
joined picket lines, most students 
questioned said they had not really 
considered the issues involved in 
the work stoppage. Among others, 
opinion on whether to boycott 
classes, the benefits of picketing 
and what would constitute the best 
solution to the problems posed by 
the strike, was divided. 

Assistant Professor of English 
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Strike Reaction: Sympathy, Apathy 


(Continued from Page 1) 

effrey Kindley said, “This is the 
irst week of school and I’ve been 
o preoccupied with department 
natters that I haven’t had time to 
tudythe issue.” 

Several undergraduates ob- 
;erved that the strike’s remoteness 
rom their daily lives made it 
sasier to ignore. 

“Elimination of food service is 
he only thing that affects me and 
low that I have to get my own food 
I’m eating better anyway,” Jeff 
Serkey ’76 remarked. 

While some marched in the 
licket lines, others spoke against 
Doycotting classes to aid the strike. 
A sophomore who preferred to 
Temain anonymous said, “The 
students should mind their own 
fucking business, especially with 
school just starting. It should be 
left to the two sides.... Students 
tend to provide just emotionality to 
the issues.” 

A sophomore who preferred to 
remain anonymous said, “The 
students should mind their own 
fucking business, especially with 
school just starting. It should be 
left to the two sides...Students tend 
to provide just emotionality to the 
issue.” 

Faculty members who opposed 
student participation in the strike 
refused to be quoted. The one ex¬ 
ception, Professor of History 
Eugene F. Rice, simply stated, “I 
deplore the union’s encouraging' 
students to cut classes to join 
picket lines.” 

Many students ignored the 
picketers and the other strikers 
who were distributing leaflets. 

Berdine Abler ’74B commented, 
“I’m used to it (demonstrations) 
from years past, and I just throw 
the leaflets in the nearest trash 
can.” 

Some students, however, 
vehemently support the union. 
Senior Bob Gruenwald, who began 
picketing at 6:30 a m. yesterday, 


picketing at 6:30 a.m. yesterday, 
declared, “I think the demands of 
the workers are justified.” 

Bruce Bernstein ’76 drew a 
parallel between union workers 
and Columbia students, declaring, 
“My interests are with the 
workers. They (the university) cut 
my scholarship; they raised tuition 
seven years in a row. The workers 
and the students have been given 
two ends of the same stick, and 
both ends have been dipped in shit! 
The university has used union- 
busting tactics against workers 
and will use repressive tactics 
against students.” 

However, some were annoyed 
and even frightened by the 
picketers’ methods. 

“I didn’t like being bombarded 
by leaflets and marches as I en¬ 
tered the gate at 8:00 a.m.,” Jeff 
Berkey, said. “As I walked 
through the main gate towards 
College Walk, leaflets were shoved 
in front of me, and one striker said 
to another (about me), “He’s 
moving in there! ” he added. 

Other students defended the 
picketers’ right to publicize their 
complaints. “If you are convinced 


that what you are doing is right, I 
think you have to get the attention 
of people to show that you are 
doing something right against 
something wrong,” Gustavo San¬ 
tos, a student at the business 
school, reasoned. 

Some faculty members opposed 
the strike because they believed 
the university’s need to balance its 
budget is more urgent than the 
strikers’ claims. 


Assistant Professor of Biology, 
Ronald R. Sederoff, explained, 
“My general philosophy is that 
everyone should be getting more 
money, but that’s an inflationary 
philosophy.” 

Citing the possibility that in¬ 
creased salaries for clerical 
workers might result in tuition in¬ 
creases, Professor Rice stated, 
“It’s a non-profit institution; it’s 
difficult for tuition to go up 
anymore.” 


Others doubted that university 
savings would translate into gains 
for students. Bob Herbert, a 
sophomore, commented, “With the 
cost of living going up, salaries 
must rise too.” 
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Eve of Destruction 

As the strike enters its third day today, with gar¬ 
bage beginning to pile up, guards staying away 
from their posts, and the general “operational 
calm” of the university deteriorating into 
operational calamity, it is vitally incumbent upon 
both the administration and union to relax their 
stubbornly-held principles and take all steps 
necessary to end the strike immediately. 

It is obvious that the first step toward getting the 
dispute back to the bargaining table must be made 
by the administration, for after three days the ad¬ 
ministration must recognize that the gamble on its 
strike plan was a bad bet. Throughout July and 
August, when the union and observers urged the 
administration to settle for a compromise in the 
wage dispute, spokesmen for the administration 
claimed a strike by 1199 would jeopardize the 
smooth functioning of the university and that they 
were “not impressed” by the possibility of support 
for 1199 by other campus unions. 

If the administration is still not impressed by 
that support, which has now been delivered by 
Columbia’s maids, guards, janitors and main¬ 
tenance workers, it had better open its eyes. Fifty 
per cent of campus guards did not report for the 
second shift yesterday. Elevators, not readily 
dispensable in a campus where many buildings are 
over ten stories tall, have broken down for long 
periods already in both Avery and Carman halls, 
and there are no maintenance workers to fix them. 
Garbage is beginning to accumulate in the dor¬ 
mitories. Columbia’s maids and janitors may be on 
strike, but the rodents and other scavenging fauna 
who infest the dormitories even in normal times 
are not; it takes little prescience to know that the 
situation may create a health hazard very soon._ 


The administration seems more inclined to end 
the strike by obtaining an injunction against Local 
241 than by negotiating in good faith. 

However, the court might not grant such an order 
and even if it is obtained, the present destructive 
walkout will continue today, Wednesday and most 
of Thursday. And, while 241 may obey an in¬ 
junction, there are ways and ways of obeying an or¬ 
der to work. “Operational calm” will not be 
salvaged that way. 

Not only will Columbia be in terrible shape when 
and if the administration is through “defeating” 
the union, but it has nothing to gain by such tactics. 
A meaningful gesture by the administration—an of¬ 
fer to return to the bargaining table—could well 
bring a quick and complete end to the strike; and a 
reopening of negotiations will benefit the univer¬ 
sity, for when compromise is inevitable the sooner 
it is reached, the better. 

Obviously, it takes two sides to make a com¬ 
promise. 

If Local 1199 continues its unwillingness to move 
back somewhat closer to its earlier 6.5 per cent 
demand or to persist in its insistence upon 
mediation even after a meaningful offer by the 
university, the union would prolong the strike 
beyond the length that either side including 
especially, the campus and the union rank and file, 
can tolerate. 

The first move, however, is up to the ad¬ 
ministration. If the administration takes a step 
toward compromise it will leave Columbia a cam¬ 
pus. “Slugging it out” the hard way, out of con¬ 
tinued blind obstinacy, may turn the area into a 
disaster area. 
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I LOVE A PARADE: President McGill tours Columbia’s campus 
yesterday, maintaining his smile despite the taunts and the jeers 
of members of striking union Local 1199 and their student supporters. 


Transport Workers 



1199 Negotiator Hints at Reduction 
In Campus Union's Salary Demand 

By DAVID RAAB 

Members of Transport -Workers Union (TWU) Local 
241 ended their walkout in support of Local 1199’s strike 
against the university yesterday as Local 1199 members 
stayed off their jobs for the third consecutive day. 

No new negotiations were reported by either side as 
both 1199 and the university were apparently awaiting 
some action by National Labor Relations Board Depart¬ 
ment of Mediation and Reconciliation Commissioner 
George Byrnes, who visited the campus Tuesday. 

However, a union spokesman indicated that the union 
might settle for less that the 7.5 per cent salary increase 
it demanded at an abortive bargaining session Tuesday, 
“if the management would recognize our need to/im- 

- - prove the minimum salaries and 

that the 5.5 per cent dictatorial 
offer that they made and gave is 
something we cannot stand.” 

I According to President Bill 
• Lyons, the local returned to work 
because TWU international 
headquarters misinterpreted the 
show cause order, which was to be 
answered in court today, as an 
injunction mandating the main¬ 
tenance and security staffs to 


return to work. 

xne mistake was not discovered 
until after the workers had 
returned to work at about noon, 
and, Mr. Lyons said, “it would be 
too hard” to get the workers to 
resume honoring the pickets. 

Local 1199 Executive Vice 
President Jesse Olson declared 
that, despite the loss of support 
from 241, 1199 would continue to 
seek new ways of pressuring the 

' (Continued on Page _ 
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(Continued from Page 1) 
university for “a settlement which 
•the membership feels is fair.” 

Stating “the last movement was 
made by the university,” Vice 
^President for Personnel 
Management Donald L. Miller said 
that he is awaiting a proposal from 
either the union or the NLRBof- 
ficial. 

According to Mr. Olson, Mr. 
Byrnes had listened to 1199’s 
position and had “said he’d be 
back” when the university is ready 
for new bargaining. 

The union leader commented 
that one reason the negotiations 
have not been fruitful is that “the 
real culprit has been hiding.” 
Noting that neither President 
McGill nor Mr. Miller has 
directly participated in the 
sessions, Mr. Olson remarked, “If 
we could appeal to them on a 
personal basis maybe they would 
realize ” the validity of the union 
demands. 

Mr. Olson stated that he wanted 
to “impress management with our 
intention” to win the strike, in the 
hopes of hastening a settlement to 
the work stoppage. 

“The hungrier people become, 
the uglier the situation becomes” 
Mr. Olson remarked, adding, “we 
don’t want to make any enemies” 
within the Columbia community. 

Mr. Miller said the university 
will operate “as long as 
necessary” without the services of 
1199 members. 

“We will, as we have in the past, 
find alternative ways of solving the 
issue,” he stated. “The strike is an 
inconvenience. We are not 
however unduly encumbered by 
it,” 

During the third day of the strike, 
the situation in affected, 
university facilities seemed fairly 
stable as supervisors and student 
workers, aided by members of 241, 
kept operations functioning at a 
reduced level. 

The largest problem seemed to 
be the result of the refusal of 
unionized truck drivers to pick up 
garbage piled inside picketed 
Columbia driveways. 

Mr. Miller said, “The university 
is very aware of the sanitation 
standards that have to be main¬ 
tained, and will take appropriate 
action” to solve the problem. He 
refused, however, to detail what 
measures would be taken, and 
would not confirm reports that the 
university had been scheduling 
truck deliveries at hours when the 
picket lines were not up. 

Union sources had suggested this 
might be happening. 

The cafeteria remained closed, 
and although a few professors held 
classes at the School of Social 
Work, Dean Mitchell I. Ginsberg 


said “It’s too early to say its a 
trend” against the faculty and 
student boycott which has closed 
the school. Dean Ginsberg said 
that he knew of only four 
professors who appeared to teach 
their classes, but was unsure of the 
student turnout. 

Only one student attended one of 
the classes and less than five at¬ 
tended another, according to Anne 
Sparks, a second year master’s 
degree candidate at the school. 

Packages, mostly books, are not. 
being delivered from the Central 
Mail Room to the rest of the 
campus, Assistant Manager Ar¬ 
thur H. nelson reported, but letters 
are being delivered without any 
backlog. 

The Shipping Department ap¬ 
peared to be operating at a reduced 
scale, as many truck drivers 
refused to cross the 1199 picket line 
to make deliveries. 

The library system continued to 
operate on a limited schedule, and 
despite neglect of certain activities 
such as the cataloguing of any new 


books, which, in any case, were not 
being delivered from the Central 
Mail Room, according to Mr. 
Miller, “it is substantially meeting 
its function.” 

The Computer Center and 
controller’s office also continued to 
perform essential tasks, and 
Assistant Controller Hack Rosen 
reported quarterly and monthly 
reports “will not be impeded” by 
the strike. 

At noon yesterday the picketers 
moved on campus in a body, and 
for almost an hour marched and 
chanted on Low Plaza. At one 
point some of the domonstrators 
marched jeeringly behind 
President McGill when he ap¬ 
peared on the campus. 

Mr. Olson said the noon-time 
assembly, which will be repeated 
each day, was made to “bring to 
the attention” of the campus 
community to the facts that the 
strikers are “a large group, that 
we’er organized, and we’re 
dedicated to winning this 
struggle.” 
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150 Campus Workers Attend 
District 65 Unionization Rally 

By MICHAEL WIDLANSKI 


150 Campus Workers Attend 
District 65 Unionization Rally 
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THESE WORKERS ARE VISIBLE: District 65 organizer Bar¬ 
bara Buoncristiano (right) makes a point at ad hoc committee rally 
as leader of the rally R uth Cheney waits her turn on the sundial. 


Clerical and other non-unionized 
Columbia employees who, ac¬ 
cording to one campus worker, are 
“the most invisible workers on 
campus,” gathered at the Sundial 
yesterday to publicize their efforts 
to organize themselves into 
District 65 of the Distributive 
Workers of America. 

The rally’s organizer, Ruth 
Cheney, termed the Columbia 
clerical workers, machinists, 
telephone operators, bookkeepers, 
and student workers, “invisible, 
expendable, underpaid, and 
overworked.” 

The 5 p.m. rally attracted 
150, mostly university workers 
leaving ior the day. Ms. Cheney 
and seven others, including 
Cleveland Robinson, national 
president of the Distributive 
Workers of America, spoke for 
forty-five minutes against the 
administrations of Columbia and. 


f 

ultimately, President Nixon. 

“We get the least money on 
campus; unionized workers get $20 
to $30 a week more than we do,”' 
Ms. Cheney declared. 

“Everyone else on campus has 
lounges to meet in. We get 
bathrooms, and in Hamilton, 
where I work, they’re pretty bad,’-’ 
she added. “Everyone else has at 
least one representative in the 
University Senate.” 

Under the aegis of the “Ad Hoc 
Committee to Organize with 
District 65,” the workers are 
seeking better pay, job security, 
free health care, a real pension 
plan, job advancement, tuition 
benefits, flexible hours, and a say 
in day to day matters, Ms. Cheney 
declared. 

District 65 already represents 
Barnard clerical workers. 

Much of Ms. Cheney’s speech 
(Continued on Page 2) 


(Continued from Page 1) 
discussed benefits for women, who 
make up a majority of the ad hoc 
committee’s membership. Among 
the workers’ needs, she stated, 
were “child care...tuition benefits 
to our families...equal pay with 
men performing the same things 
we do...and an organization to 
negotiate a contract with Columbia 
so that we can protect ourselves 
from the low pay and arbitrary 
personnel policies the ad¬ 
ministration subjects us to.” 
j She stated her organization’s 
[support for the strike by Local 
1199, ’’because we understand that 
Columbia is moving against us as: 
well as 1199 and because their 
demands are fair, and there’s m> 
reason why Columbia can’t grant 
them—now.” 

She added, however, that “the 
last thing we want to do is hurt the 
university or deprive poor students 
of a Columbia education—or in any 


way inconvenience anyone.” 

Barbara Buoncristiano, a 
District 65 organizer, said that any 
pay raise the workers might 
achieve would be overshadowed by 
“twelve men in Low Library 
pulling down $500,000 annually" 
along with other benefits such as a 
“free presidential mansion and 
executive limousines.” 

Mr. Robinson attacked the Nixon 
Administration for opposing pro¬ 
labor legislation. Other speakers 
included Susan Costello, an 
organizer for District 55, and a 
representative from the Main¬ 
tenance Workers Union Local 241, 

Letters of support from Local 
1199 of New York University and 
Local 420 of Bellevue Hospital were 
announced at the rally. 

Actors Ossie Davis and Ruby 
Dee were supposed to appear, 
according to an announcement, but 
they did not show up. 
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Columbia and Labor 

As Local 1199’s strike against Columbia moves 
into its fourth day, it is becoming increasingly 
apparent that the university sees the current labor 
dispute as its final chance to defeat unions at the 
university. 

Every year, more and more campus workers are 
joining unions. The Barnard clerical workers voted 
to join District 65 of the Distributive Workers Union 
this summer, and union organizers are predicting 
that the Columbia staff will soon follow suit. 
Employees at the College of Physicians and 
Surgeons are in the process of organizing them¬ 
selves into Local 1199. 

Against this background, there have been the 
negotiations, since last spring, with Local 1199- 
negotiations which have given the university what 
they seem to think is an ideal opportunity to tell all 
the non-union campus employees that joining a 
union will not improve their salaries and fringe 
benefits. At every chance this summer, ad¬ 
ministration officials declared loudly that union 
employees were not going to receive larger salaries 
than non-union employees. 


There have also been the more obvious “union 
busting” tactics—the attempt to pit 1199 and 
District 65 against each other, the barring of the 
Ad Hoc Committee for Organizing (District 65) 
from University facilities and the abrogation of all 
the university’s contractual agreements with 1199. 

The university’s “get tough” policy is wrapped 
around a core of what-can either be construed as 
naivete or malicious ignorance. Most employers 
now accept unions as a basic, although perhaps an 
unwelcome, fact of life. It is time Columbia came 
to this realization. 

There is no point to telling workers they will not 
benefit from joining a union-there is some truth to 
the old cliche that “in 'ity there is strength.” As 
this week has shown, when oOO workers demand an 
increase the university cannot simply dismiss their 
demand without facing very serious consequences. 

The university must recognize this~the people 
who run Columbia must know that statistics very 
clearly show that workers do benefit form unions, 
that unionized employees work under better con¬ 
ditions, make more money, have greater job 
security and retire with some degree of security. 
Would President McGill try to tell the United Auto 
Workers that they had not benefited from their 
organization? Would Vice President for Personnel 
Management Donald Miller tell the grape and 
lettuce pickers in California that a union will not 
help them? 

Columbia is not so different from these places as 
some might have us believe. Like other cor¬ 
porations, it is attempting to allocate its money in 
the way that management believes is best, and the 
payment of non-professional personnel is a very 
low priority. 

The university, which has vowed to 
professionalize its personnel policies, must 
recognize the fact that unionization is a trend that 
has been going on for almost a century. It is not 
something that Mr. Miller or Dr; McGill can wish 
away, or a trend that can be reversed with bungling 
hard line tactics. If a recurrence of this week’s 
disaster is to be prevented, the university must 
abandon the distortions and harassment which 
have marked the past few months and adopt a 
realistic, conciliatory labor policy. 
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150 Campus Workers Occupy 
University Personnel Offices 


(Continued from Page 1} 

All of the union’s picketers 
moved from their posts around 
entrances to the campus and 
assembled at Broadway and 116th 
Street at 12:30. At 1 p.m. twenty 
1199 members, including Ms. 
Barkley and union organizer Steve 
Frankel, moved into the personnel 
office in Dodge Hall, securing the 
inner office, while the mass of 
union members and supporters 
marched onto campus, heading 
towards Low Library. 

When Columbia security guards 
rushed to guard the administrative 
offices, about seventy demon¬ 
strators turned surging unimpeded 
to join those already in Dodge Hall. 
Chanting demands for Mr. Miller’s 
appearance, they entered the inner 
office, sprawling over furniture 
and equipment. Secretaries 
departed soon after the demon¬ 
strators arrived. 

When Mr. Miller returned from 
lunch at about 1:30 with Associate 
Personnel Office Director James 
W. McKeever, the jeering strikers 
refused an offer to speak with Mr. 
McKeever, shouting, “We want to 
talk to someone who can make a 
decision.” 

Mr. Miller then asked Ms. 
Barkley, “Would you do me a 
favor, please? Would you just ask 
your associates to get off my 
furniture?” 

Ms. Barkley replied, “We’re not 
here to destroy. We’re here to talk” 
about the contract. The workers 
then moved off the desks and filing 
cabinets, standing and sitting on 
the floor and crowding around Mr. 
Miller’s desk. 

Mr. Miller requested a private 
meeting with Ms.Barkley, who 
asked, “Are you saying if my co¬ 
workers leave you are ready and 
willing to negotiate?” 

“I didn’t say that,” Mr. Miller 
replied. When later asked why he 
remained in his office if he did not 
plan to negotiate Mr. Miller stated, 
“I can’t accomplish my normal 
work,” and added, “I think it is in 
my best interest to be here.” 

During the afternoon, various 
university officials, including Vice 
President for Business Joseph P. 
Nye, Deputy to the President for 
Student Affairs Phillip D. Benson, 
University Proctor William E. 
Kahn and Assistant University 
Delegate Henry Fayne visited the 


office, apparently to watch for 
violations of the Rules of 
University Conduct. 

After 3 p.m. university labor 
lawyer Joseph Paradua worked in 
a room directly outside the oc¬ 
cupied suite, where he periodically 
conferred with Messrs. Miller, 
Nye, McKeever and others. 

At 6:30 p.m., Mr. Miller an¬ 
nounced that the office, which 
normally is locked at 5 p.m., was 
“officially closed for the day,” and 
suggested the demonstrators 
follow his example and leave. The 
workers hooted at Mr. Miller, 
saying the office suite was now 
“strike headquarters.” 

The workers prepared to settle 
down for the night, as their number 
dwindled to about 30. 

Mr. Hollander explained that 
some members had to leave to get 
ready to man picket lines. Plans 
were made to picket at 5:30 a.m., 
and to continue to prevent 
deliveries by unionized truck 
drivers. 

As the protesters settled down to 
Monopoly, jig-saw puzzles, 
pinochle, sleeping and watching 
the Mets on TV, other strikers 
made plans for a mass student' 
rally at 10 p.m. on the sundial. An 
intensive canvassing effort in the 
dorms brought out about 170 
persons. 

Speakers representing 1199, 
Transport Workers Local 241, 
District 65 of the Distributive 
Workers and student workers 
addressed the gathering, which 
after a half hour began a vocal 
march, chanting “McGill, you liar, 
we’U set your head on fire,” 
and then returned to the Sundial 
where Dr. McGill was burned 
in effigy. 

The security guards locked the 
main doors to Dodge at 11 p.m., 
leaving the demonstrators with 
easy exit via windows. Four 
security guards remained inside 
the building with about 30 oc¬ 
cupiers. 

The future plans of the 
demonstrators seemed unclear. 
Ms. Barkley said, “we’ll have to 
react” if the university attempts 
to remove the strikers. She noted 
that whatever other effects the 
•building occupation might have, 
;“it gives us a headquarters.” 


Protest Continues 
Through Night 

By DAVID RAAB 

( Members and supporters of 
striking Local 1199 occupied the 
Central Personnel Office in Dodge 
Hall yesterday afternoon, and 
remained through the night, 
vowing not to leave until the 
university begins negotiations or 
accepts mediation of the local’s 
contract dispute with Columbia. 

Vice President for Personnel 
Management Donald L. Miller, 
whose office is in the occupied site, 
spent much of the afternoon with 
i the strikers, but refused to begin 
negotiations or contact federal 
mediator George Byrnes. 

Roy Den Hollander, an 1199 
: delegate, said the take-over was 
intended to call public attention to 
Mr. Miller’s refusal to meet per¬ 
sonally with the negotiators for the 
union, and to provide a “highly 
visible event on campus to reach 
the students who aren’t aware yet” 
of the issues in the strike. 

Throughout the day, Mr. Miller, 
who appeared tense, but calm, 
reiterated his invitation for Union 
Vice President Billye Barkley to 
meet personally with him, but Ms. 
Barkley turned down the offer each 
time, restating instead the union 
demand that the vice president 
agree to talk to the union 
negotiating committee. 

At 10 p.m. last night a rally was 
held at the Sundial to support Local 
1199 and the demonstrators who 
still remained in Dodge. 

Plans for the take-over were 
approved by the union delegates at 
around 11 a.m. yesterday, ac¬ 
cording to Mr. Hollander. 
(Continued on Page 3) 



Union members confront Donald Miller with strike demands. 

Campus Union to Escalate Tactics; 
Columbia Assails Use of 6 Pressure ? 

By DAVID SMITH 

In the wake of the occupation of and the university soon to deter- 
the office of Vice President for mine how far apart the two are. 

Miller, Local 1199 representatives “exploratory stage” of the 
asserted yesterday that the union mediating procedures, Mr. Byrnes 
would escalate its tactics in order said that he will decide whether to 
to get the university back to the ' attempt to resume the negotiations 
bargaining table, while the after he has spoken with the two 
university declared that it wouild sides privately, 
not be influenced by “pressure Although neither the university 
tactics.” nor the union initiated any moves 

Federal Mediator George toward resuming the negotiations 
Byrnes, who failed in an attempt to yesterday, Mr. Miller invited union 
get the two sides back to the organizer Billye Barkley to meet 

bargaining table Tuesday, said last with him privately. Ms. Barkley 

night that he will contact the union refused the invitation, declaring 

■ -- that the “only thing that would get 

me to meet with him privately is if 
he agrees to our 7.5 per cent in¬ 
crease.” 

“What could he possibly say to 
(Continued on Page 6> 
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Workers to Escalate Tactics; 


University Assails ‘Pressure’ 

(Continued from Page 1) | «eciined to accept an offer by State 

... , , „ Senator Sidney von Luther to help 

Z brmg die .Jades together." 


(Continued from Page 1) 
me in private that he can’t tell to 
the negotiating committee?” Ms. 
Barkley added. 

In a statement released 
yesterday, the university urged the 
union to join “us in making 
Columbia University financially 
viable, thus providing the jobs and 
security sought by all.” 

Stating that the strike “must be 
settled at the bargaining table, not 
on the Sundial or in occupied of¬ 
fices, the university sharply 
criticized the union for waiting 
“until faculty and students 
returned in order to enlist them as 
aides in pressuring the ad¬ 
ministration into a settlement on 
terms dictated by the union.” 

Executive Vice President of 1199 
Jesse Olson reiterated his previous 
statement that the union is 
I “prepared to negotiate in good 
) faith if the university moves on its 
salary offer of 5.5 per cent. The 5.5 
per cent precludes any meaningful 
negotiation.” 

Claiming that Columbia “can 
afford to give us what we want,” 
Mr. Olson said he “could not tell” 
when the university “will feel 
compelled to accept the 
mediation.” 

He also asserted that the 
workers would continue to 
“escalate our fight and stay out as 
long as we have to.” 

Asked whether he approved the 
campus delegates’ decision to 
occupy Mr. Miller’s office, Mr. 
Olson replied, “I favor any action 
the workers take to win their 
rights. In a situation like this 
where the university is acting in a 
dictatorial manner, workers have 
a right to take such action.” 

According to an 1199 delegate. 
President McGill yesterday 


According to the delegate, 
President McGill, when informed 
of Mr. von Luther’s offer, said, 
“Tell Sidney I don’t want to talk to 
him.” 

Declaring that President McGill 
“wouldn’t have said that to a white 
senator,” Mr. von Luther called 
the President’s statement “an 
insult to my office, the quin¬ 
tessence of racism.” 

Mr. von Luther, who endorsed 
the strike in a statement on Sun¬ 
day, termed the university’s 
handling of the labor dispute “a 
variation on a Columbia theme, 
buttressed by Nixonism.” 

' "Columbia continues to be in¬ 
transigent,” he charged, “It 
refuses to negotiate. It pretends 
that people who work for the 
university are non-people.” 

Although the union organizers 
said they could not predict the 
tactics they would use if the sit-in 
failed to get the university back to 
the bargaining table, several strike 
leaders indicated that the union 
members have been getting 
angrier as the four-day job action 
has progressed. 

Commenting on the reported 
changing mood of the strikers, 
Steve Frankel, a union organizer, 
asserted yesterday “Management 
thinks the workers are going to 
stand out in the cold till they freeze 
to death.” 

He said that the strikers would 
“go anywhere to negotiate whether 
it’s Miller’s home or McGill’s 
home.” 

“You should have heard the talk 
on the picket line today,” he 
commented, “There might be 
■ things going on here that nobody 
ever dreamt of before.” 
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Millerism 

Yesterday, the dispute between Columbia and Local 1199 
gained an added dimension as striking workers and their 
student supporters occupied the personnel offices in 
Dodge. While a sit-in is not an orthodox tactic under such 
circumstances, we can well understand the frustration 
that drove 1199 to march into Vice President for Personnel 
Management Donald Miller’s office to demand a resump¬ 
tion of negotiations. Mr. Miller’s comments during the sit- 
in did not serve to explain the university’s position or to 
hasten a settlement of the dispute, but rather to increase 
the union’s rage. 

As Local 1199 talked with Mr. Miller it did not make rash 
demands, but asked only that Columbia either return to 
the negotiating table, with Mr. Miller as its representative, 
or that the university agree to submit the dispute to a 
federal mediator. 

With the largess that has come to characterize Mr. 
Miller’s posture during the dispute, he conceded he would 
meet with union Vice President Billye Barkley privately, 
presumably, however, only after the demonstrators left. 

The union has placed its demonstration in the best 
possible light. It has not sat in Mr. Miller’s office deman¬ 
ding a 7.5 per cent pay increase “or else. . . ” During its 
presence in the office, the union has handled itself in an ad¬ 
mirable manner. 

Mr. Miller, on the other hand, responded in a style so 
typical of him that it can be best described as 
Millerism—an obstinate, anti-union attitude toward, or 
means of dealing with, a labor dispute. The vice president 
attempted to stare the workers down, to get them tojeave 
by the ruse of a private meeting with Ms. Barkley and 
by reasserting his hard line stance. 

Such an attitude cannot conceal the truth+the fact that 
the university has rejected an offer of mediation and that 
their tactics have indicated a vindictive anti-union 
posture. ___ 


We are at a loss to understand Mr. Miller’s repeated in¬ 
sistence on a private meeting with Ms. Barkley. Certainly 
he could not expect that the union would accept this paltry 
offer as a substitute for their demand to negotiate or me¬ 
diate. Mr. Miller said he would talk, but not negotiate, 
and gave no guarantees as to what he would talk about. 

Clearly the union is being driven to the point of 
desperation by an unresponsive university administration. 

Individuals who do not earn enough money to amass 
large savings have lost a week’s salary and, with prices 
rising, a $40 a week allowance from the union will not last 
very long. 

As Ms. Barkley said of 1199’s members, “Everybody’s 
tired, hungry, angry, worried about the rent, worried 
about having to stand on those lines.” The union, at this 
writing, is sitting in Mr. Miller’s office not demanding an 
immediate cure for all these ailments, but rather the 
slightest move from the university—a move back to the 
negotiating table or one toward mediation. 

In its statement today, Columbia did not defend its 
refusal to negotiate or mediate, but instead spoke of a 
fiscally troubled university, and the specter of invoking 
another tuition increase. In avoiding the issues that could 
only tarnish Columbia’s reputation, the administration 
showed that it is better at handling public relations than 
labor disputes. 

The personnel office, we must believe with the staunch 
approval of President McGill is adhering closely to its 
policy of “Millerism.” In light of this attitude, as exem¬ 
plified by the vice president staring at the demonstrators 
while worrying about his newly purchased and obviously 
expensive furniture, we can fully understand both the 
union’s occupation of the personnel office and its threat to 
escalate its protests further. 

As has been demonstrated in the past, as when students 
and community leaders stopped the construction of the 
gymnasium in Morningside Park, Columbia will not at¬ 
tempt to compromise until they are pushed to, if not over, 
the brink of disaster. Mr. Miller has stated throughout 
the strike that the university is “operating smoothly.” 
Perhaps now that his office can no longer operate 
smoothly, Mr. Miller will realize that the strike is a 
grave matter which must be settled by serious 
negotiation rather than by stubbornness. 


Letters to the Editor of Spectator: Saras, the Strike 




Long-Range Damage 

To the Editor: 

Commentary on the current strike 
of Local 1199 employees against the 
University administration has 
focused almost exclusively on the 
depressing reality of student apathy 
while ignoring the damaging long- 
run effect the dispute may have on 
Columbia University. 

The McGill-Miller administration 
must not be absolved from the 
consequences which may ensue 
from its intransigent and callous 
employee policy. Adopting a “hard” 
bargaining stance, the ad¬ 
ministration has decided to “take” a 
strike rather than submit to im¬ 
partial mediation or arbitration of 
Local 1199’s “unreasonable” 
demands for 7.5 and 7 per cent wage 
increases for the next two years 
respectively. With an eye toward 
convincing the larger non-unionizing 
supporting staff of the futility of 
union organization, thereby en¬ 
couraging repudiation of the District 
65 union, the McGill-Miller ad¬ 
ministration is seeking to solve its 


financial crisis by maintaining low 
compensation levels for its non¬ 
professional employees. 

Admittedly, the University is in 
desperate financial straits, but the 
long-run solution to its fiscal dif¬ 
ficulties, I would submit, does not lie 
in alienating its work force. The 
relatively insignificant sums that 
the University would save by 
bringing Local 1199 workers to their 
knees, forcing them to return to 
work at inadequate wages despite 
ever-rising living costs, would soon 
be outweighed by the low produc¬ 
tivity rates that inevitably ac¬ 
company a disgruntled work force. 

The University’s short-run 
wisdom and long-range idiocy in 
labor relations has been reflected in 
other areas as well. The brand of 
foresight that President McGill has 
displayed in this dispute has also 
been evidenced in the ad¬ 
ministration’s policies with respect 
to tenure and upkeep of dormitory 
facilities. Short-sighted budget¬ 
balancing has resulted in the loss of 
numerous young teachers of con¬ 
siderable vitality and talent, leaving 
the University with a faculty of 
fading fame, soon to retire of leave 
for “greener pastures,” without the 
kind of “farm system” it needs to 
retain its berth in the academic “Big 
Leagues.” Similarly, the persistent 
deterioration of the dormitories and 
other facilities comprising, what can 
only be euphemistically termed, 


“student life” at Columbia has 
resulted in a student body even more 
reluctant that its notorious 
predecessors to contribute to Alma 
Mater once it obtains positions of 
power and wealth in the larger 
society. 

The McGill-Miller administration 
may be able to obtain an injunction 
against Local 241 of the Transport 
Workers Union, whose members 
have refused to brave the picket- 
lines (a remnant of the labor 
solidarity tradition which ac¬ 
companies most strike situations in 
private industry). Local 1199 
members may ultimately kowtow to 
administration intransigence 
(helped along in no small measure 
by a ready supply of temporary 
student workers). But, in the long 
run—a point of view which President 
McGill seemingly avoids at all 
costs—the University will suffer. 

Samuel Estreicher C’70, L’75 
September 12, 1973 

Common Interests 

To the Editor: 

Under the guise of 
reasonableness, the Spectator’s 
September 12 editorial in fact takes 
the side of the administration 
against the union’s demands. The 
Spectator claims “Obviously, it 
takes two sides to make a com¬ 
promise.” Spectator wants the union 
to weaken its bargaining position by 


lowering its demands to 6.5 pet cent. 
They even suggest the 1199’s desire 
to have the strike mediated is 
stubborn. Rather than concentrating 
on the merit of a 7.5 per cent wage 
increase, they focus on maintaining 
“operational calm.” Considering 
run-away food inflation and rapid 
rent increase, the union’s demand 
for 7.5 per cent is reasonable. 
Spectator would put the burden of 
nation-wide economic problems on 
the people who keep the University 
running, people who are among the 
lowest-paid workers in the country. 

The 12 top administrators of the 
University earn a total of $500,000 
per year. If the University can af¬ 
ford to pay its top officials salaries 
like that, it can afford to grant the 
members of 1199, many of whom are 
ghetto residents, a 7,5 per cent wage 
increase. 

Although Spectator correctly 
pointed out that it was up to the 
administration to make the first 
move, we believe that Spectator 
should come out squarely on the side 
of the just demands of the union. The 
only way the majority of the 
American people who are hurt by 
the current economic situation are 
going to avoid bearing the brunt of 
these economic problems is if we 
strike together and defend our 
common interests. 

The Committee to Support 1199 
September 12, 1973 
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Contract Settlement 
In University La bor D ispute 

Workers Win 6% Raise for First Year , 
6.5% for Second Year of Contract 

By DAVID SMITH 

Following a five-day strike by campus employees, 
representatives of the university and Local 1199 of the 
Drug and Hospital Workers Union reached agreement on 
the terms of a new two-year contract early Saturday mor¬ 
ning. The accord is expected to be ratified by the union’s 
membership at a meeting this morning. 

Under the terms of the new contract, employees in 1199 
will receive a 6 per cent or $10 salary increase (whichever 
is greater) retroactive to July 1 this year, and a 6.5 per 
cent or $10 increase next year. 

The university had previously been unwilling to move 
above its 5.5 per cent pay increase offer, while the union 
had struck for a 7.5 per cent raise. 

The contract agreement was the result of a twelve-hour 
bargaining session with federal mediator George Byrnes 
Donald l. Miller which began early Friday afternoon after the university 

- :-- - ■ -——' announced that it would accept the 

services of the mediator. The 
i university had previously rejected 
a mediation offer by Mr. Byrnes 
last Tuesday. 

On "hearing that negotiations 
would resume Friday afternoon, 
union members and supporters 
. who had occupied the office of Vice 
President for Personnel 
Management Donald L. Miller 
Thursday, vacated Mr. Miller’s of¬ 
fice. 

Prior to the union’s decision to 
leave the personnel office, the 
university had obtained a tem¬ 
porary restraining order from a 
federal court Friday enjoining 1199 
members and supporters from 
“engaging in trespass and assem¬ 
bling to interfere” in the normal 
operations of the university. 

Local 1199 yesterday called the 
settlement “a major victory” for 
union members and claimed that 
the university “backed down from 
its final offer of a 5.5 per cent an¬ 
nual wage increase and bowed to 
union demands for a money in¬ 
crease on the base salaries.” 

A member, of the union’s 
negotiating committee yesterday 
(Continued on Page 3) 
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Union, University Reach Accord on 2-Year Pact 
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Workers Win 6% Raise for First Year , 
6.5 % for Second 4 Year of Contract 

(Continued from Page 1) 

termed the contract a “com¬ 
promise” and a “partial victory.” 

The university’s “whole 
strategy” he asserted, “was to 
stay at 5.5 per cent. By sticking at. 
that figure it would set a negative 
precedent for District 65 (which is 
currently organizing non-unionized 
supporting staff). Their attempt to 
set up precedents that the union 
will accept what the university dic¬ 
tates failed.” 

Mr. Hollander said that the 
university “did not plan on the sup¬ 
port of the TWU, the other unions 
and the students for our contract 
demands.” 

A few hours before the resump¬ 
tion of negotiations Friday, 150 
students from the School of Social 
Work, who boycotted class last 
week in support of 1199, marched 
from McVickar Hall on 113th St. to 
Low Library to demand that the 
university “act now to initiate ac- ' 
tive dialogue and mediation with 
1199.” 

While the students chanted “No I 
Contract! No work!” and “We 
want Class! We want Class!” out¬ 
side Low Library a committee of 
three delivered a statement to 
President McGill urging the 
university to settle the labor 
dispute. They were told by Deputy 
to the President for Student Affairs 
Phillip Benson that the President 
was not in his office. 

The demonstrators then disper¬ 
sed joining the 1199 members on 
the picket lines. 
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School of Social Work students march on Low Library early Friday, shortly before tentative union accord. 
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In another development on 
Friday, 1199 members attempting 
to occupy the Payroll Department 
of the Controller’s Office on St. 
Clair Place and 125th St. shattered 
a large portion of the building’s 
glass front door during a struggle 
with a security guard who blocked 
way as they tried to rush through 
the entrance. 

Contacted Friday, Mr. Miller 
sharply criticized the union for the 
incident at the Controller’s Office, 
calling the tactic a “first rate 
demonstration of vandalism. It’s 
sheer foolishness. ’ ’ 

Representatives of the univer¬ 
sity were unavailable for comment 
on the two-year pact yesterday. 

During the twelve-hour 
bargaining session Friday, the 

university and the union reached- 
agreement on minimum salaries, 
pensions, and a variety of other 
issues. 

On the question of minimum 
salaries, which affects workers 
hired after June 30, the university 
withheld any increase during the 
first year of the contract, but gran¬ 
ted the workers a $10 increase for 
the first half of the second year and 
an additional five dollars for the 
last six months. 

In earlier negotiations the 
university had offered a four dollar 
increase in minimum salaries for 
each year of the contract. Under 
the old contract, the salaries of 
newcomers were not separated 
from those of incumbents. 

i 

In resolving the dispute over 
pension benefits, the university 
agreed to increase by one-half of 
one per cent its contribution to the 
union pension fund. Currently, the 
university and the union each con¬ 
tribute five per cent of the union 
members’ gross salary. 

The union and university 
representatives also appointed a 
joint committee of five delegates 
and five administrators from each 
of the five bargaining units—the 
libraries, the Computer Center, the 
Controller’s Office, the School of 
Social Work and the Central 
Mailroom—to recommend a 
tuition exemption plan which will 
be put into effect by spring of 1975. 

During the course of the 
bargaining session the university 
withdrew their previous proposal 
to change the sick leave benefits 
provided for under the old con¬ 
tract. The union had opposed the 
change. 

The university also withdrew its 
I demand that a union delegate must 
^represent an area in which he 
works. The union had opposed this 
action, claiming it would give the 
university the ability to remove a 
i union member from his position as 
| a delegate by transferring him to 
another job area. 


The university, further agreed to 
make public the seniority roster 
which announces which workers 
are in line for a promotion should a 
position become vacant. According 
to Mr. Hollander, this new 
provision in the contract will “put 
an end to favoritism” when em¬ 
ployees are picked for promotions. 

In other agreements reached at 
the bargaining session, the no¬ 
discrimination clause which, un¬ 
der the old contract includes reace, 
religion, creed and race, has been 
expanded to include “sexual 
preference.” 

The university also agreed to 
define the job descriptions of 
workers in the Controller’s Office. 
Local 1199 members have com¬ 
plained that they are sometimes 
given work which they aren’t paid 
to do. 

~~ “This agreement,” Mr. Hollan¬ 
der explained,” will guarantee 
that someone on a level three job 
, will only do level four work if he is 
paid a level four salary.” 

Although Mr. Miller stated that 
the “large majority of the demon¬ 
strators” acted with decorum “in 
the occupation of his office, he said 
that when the protesters left, he 
found his desk “carved up, some 
personal matters missing and cer¬ 
tain card files, such as those for 
workman’s compensation 
removed from the cabinets." 

Commenting on the union’s 
seizure of his office, Mr. Miller 
said, “When 150 people break into 
an office and seek to intimidate by 
i coercion what they can't do by 
i reason, it makes it very difficult to 
take a rational approach to 
negotiations." 

The missing files, he asserted, 
“will make it more difficult for us 
to serve the needs of our own 
people." 



Columbia's Obstinacy , Failure to Deal With 1199 Delegates 
Indicates Need to Reevaluate Bargaining Tactics 

By DAVID SMITH I convinced strikers that the univer-7 week> « We were getting sick and 


By DAVID SMITH 

The university’s hard-line stance 
in its labor dispute with local 1199 
coupled with its overestimation of 
the influence union leadership 
wields over delegates and the rank 
and file indicated an urgent need 
for Columbia to Reevaluate its 
labor bargaining tactics. 

From the beginning, it was clear 
that the university believed that 
any concession to Local 1199 would 
be taken as a sign of weakness by 
other campus unions or by the 4500 
other campus workers currently 
being organized by District 65. 

The university was keenly aware 
-ttrar7iTs actions were being 
carefully evaluated by organizers 

News Analysis 


for District 65 as an indication of 
the university’s determiniation to 
keep wages down. 

The university administration 
harshly condemned the union’s 
position and refused for two mon¬ 
ths to budge from its offer of a 5.5 
per cent increase for each year of a 
two-year contract. 

When it did move, last Sunday, it 
agreed only to “be flexible” on the 
second year of the contract if the 
5.5 per cent increase was accepted. 
Union delegates emerged from 
that session outraged and more 
determined than ever to win their 
demands. 

Clearly, the relatively small dis¬ 
tance between the two sides on 
the salary increase figure —at one 
point it was just one per cent—was 
less important to the union mem¬ 
bers than their desire to not let 
Columbia push them around. 

Many of the workers who man¬ 
ned the picket lines expressed deep 
feelings of resentment toward 
what they consider the university’s 
policy to treat them as “non¬ 
people”, as “nobodies.” Many 
viewed the salary issue as an op¬ 
portunity to “get back at the 
university.” 

Evidently two recent statements 
by President McGill added to the 
workers’ discontent. In Montreal 
two weeks ago, the President told 
the American Board of 
Professional Psychology that, in 
handling negotiations, “physical 
exhaustion is a good antidote for 
outrage.” And, in.a statement in 
the New York Times last week, the 
President asserted that the 1199 
workers “get paid well in relation 
to the jobs they do.” 

The two statements apparently 


convinced strikers that the univer¬ 
sity “doesn’t understand the 
problems of working people 
fighting inflation” and the in¬ 
creasingly militant tactics were 
needed to get the university to. 
‘ ‘negotiate seriously. ’ ’ 

As a result, the strikers and their 
supporters occupied the office of 
Vice President for Personnel 
Management Donald L. Miller and 
picketers at the Controllers Office 
attempted to seize the payroll 
department. 

In addition to its obstinacy on the 
salary question and its less than in¬ 
telligent public statements, univer¬ 
sity committed another tactical 
error in overestimating the in¬ 
fluence of the union hierarchy has 
over actions of the delegates and 
rank and file membership. 

The university perceived the 
union as an organization in which 
the dictates of executive vice 
presidents and executive 
secretaries are obediently carried 
out by the docile rank and file. 

Although the university frequen¬ 
tly defended its bargaining tactics 
by stating that it was acting on 
“signals” sent out by the union 
leadership, these “signals” did not 
have the support of the delegates. 

As the negotiations dragged on 
the union delegates became in¬ 
creasingly disenchanted with the 
“downtown” leadership and began 
to press for a greater salary in¬ 
crease than the union leadership 
considered wise. 

As one union source stated last- 


tired of seeing Billye Barkley (1199 
organizer) negotiate privately out 
in the hall with Jim McKeever 
(director of personnel) and Joe 
Peruda (a university lawyer).” 
The university clearly concentra¬ 
ted its efforts on settling with the 
leadership instead of dealing more 
directly with the delegates. 

Bowing to the pressure of the 
delegates, who have much greater 
contact with the union’s rank and 
file, the union officials began to 
negotiate more in line with their 
desires.__ 

As a result, the university 
charged that the union was not 
bargaining in good faith and both 
sides were further polarized. 

In the next few months, the need 
to resolve the apparent breach bet¬ 
ween the union’s leadership and 
union delegates will take on in¬ 
creasing importance within 1199. 

For the university, the strike and 
the occupation of the personnel of¬ 
fices is an indication of an in¬ 
creasing militancy among campus 
employees which threatens a 
volatile labor situation for the next 
few years. 

If the university expects to come 
out of these future labor battles 
without gaining any additional 
scars, it would do well to behave 
less abrasively in its dealings with 
the unions than it did in the 1199 
dispute, exercise greater 
flexibility at the bargaining table 
and evaluate more carefully who 
really controls the unions. 



Page Six 


Columbia * Spectator 

FOUNDED »«TT 

GAIL ROBINSON 
Editor-in- Ch ief 

DAN DOLGIN 
Business Manager 


Return of the Dinosaur 

Like a torpid dinosaur, sluggish and dull in reac¬ 
ting to the obvious dangers of its environment, the 
Columbia administration finally awakened last 
Friday to the necessity of negotiating with the 
union, and in one marathon bargaining and 
mediation session settled its dispute with Local 
1199. 

While it is slightly encouraging that the ad¬ 
ministration did, eventually, get around to 
negotiating, it is appalling to see how long it took 
the administration to perceive the realities of the 
strike—and even more appalling to see that, like so 
many times in the past, it took the tactics of 
massive confrontation to bring the administration 
around to reality. 

For it is apparent that every condition for 
negotiating present last Friday was present Thur¬ 
sday, Wednesday, or even on Sunday before the 
strike—except that hundreds of workers had not 
yet occupied Vice President for Personnel 
Management Donald Miller’s office. 

In normal management-labor negotiations, sit¬ 
ting-in by the union is an irrational and dangerous 
tactic, one very unlikely to succeed. 

Local 1199, however, understood the Columbia 
administration well enough to see that it takes such 
tactics to bring this university around to reason. 

Besides the sit-in by the union, there were a num¬ 
ber of other conditions needed for the successful 
negotiating session on Friday. George Byrnes, the 
federal mediator, was present. Union negotiators 
had to be willing to come down from their 7.5 per 
cent wage demand. And both sides had to recognize 
that a continuation of the strike would cause them 
both grave damage. 


But every one of those conditions was present 
earlier in the week. Federal mediators contacted 
the administration and the union on Monday, and 
could have come even earlier if the administration 
had not refused the uhion’s offer to mediate for so 
long. The union was offering terms not far from the 
present settlement on Sunday night. 

And either before the strike began, when the 
membership of Local 1199 showed its willingness to 
strike, and other unions, including the powerful 
Local 241 of the Transport Workers Union, 
promised support for the strike, or after the strike 
began, when that willingness and promise of sup¬ 
port were translated into action, the heavy cost of 
the strike must have been clear to the ad¬ 
ministration. 

Yet Vice President Miller refused to convene 
meaningful negotiations, or accept mediation, until 
finally shocked into'his action by Local 1199’s oc¬ 
cupation of his office. 

This is hardly the first time the Columbia ad¬ 
ministration has turned a deaf ear and a dulled per¬ 
ception to the vital needs of campus groups until 
those groups forced a confrontation. In April 1972, 
President McGill refused to call a one-day 
moratorium of classes—until students marched in¬ 
to a University Senate meeting. Last October, the 
administration refused to listen seriously to the 
demands of the Latin American Student 
Organization—until the organization marched into 
a senate meeting. 

It is one of the campus’ worst misfortunes that its 
bureaucrats do not recognize the necessity to 
negotiate until they hear, within their offices, the 
sound of marching feet. We can only hope that this 
destructive tendency to procrastinate until crisis 
and confrontation result will not push the ad¬ 
ministrative dinosaur the way of its extinct 
biological predecessor. 



Columbia Reaches 
Accord With Union 
On Contract for BOO 


A tentative settlement was 
reached yesterday by Columbia 
University and the union rep-J 
resenting 500 striking clerks, 
food handlers and other work¬ 
ers, a union spokesman said. 

The settlement was reached 
with the aid of a Federal medi¬ 
ator in negotiations that lasted 
until 2:30 A.M. yesterday. The 
terms of the tentative contract 
will not be disclosed until the 
members of the union ratify it. 
A vote on the new contract is 
scheduled for tomorrow. 

The union, Local 1199, the 
Drug and Hospital Union, had 
sought an across-the-board 7.5 
per cent wage increase over 
the next two years. 

The workers, including non¬ 
professional personnel em¬ 
ployed in the university’s com¬ 
puter center, library, control¬ 
ler’s office, cafeteria and the 
School of Social Work, went on 
strike last Monday. 

About 40 clerical and cafe¬ 
teria employes staged a 24-hour 
sit-in in the university’s per¬ 
sonnel offices on Friday. The 
strike has closed campus cafe¬ 
terias and the Graduate School 
of Social Work, whose faculty 
members and students voted 
not to cross picket lines. 

The sit-ins ended when, the 
resumption of negotiations, 
with a Federal mediator in¬ 
cluded, was agreed on. The 
sit-in ended just before a court 
order against the action was 
signed. 
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Personnel Office Terminates 
Worker Training Program 


Abolishes Program 
To Train Workers 

By TED GREEN 

The university training 
program, which teaches Columbia 
employees specific work skills, has 
been indefinitely suspended by the 
Office for Personnel Management. 

In response to the abolition of the 
program, Local 1199 of the Drug 
and Hospital Workers union has 
charged the university with 
violating its Affirmative Action 
Program and of breaking the 
union’s contract agreement with 
Columbia. 

University sources claimed j 
yesterday that lack of funding and 
the absence of a “conceptual j 
foundation for the program,” led to*; 
the dismissal of the Training I 
Coordinator, Alonza Davis, and the j 
elimination of the program. 

However, Mr. Davis and director j 
of Financial Aid for the Business j 
School Hughie Mills indicated that j 
a “personalityclash,” between Mr.! 
Davis and Vice President for 
Personnel Management Donald 
Miller led to the training coor¬ 
dinator’s dismissal. 

(Continued on Page 3)_ 


(Continued from Page 1) 

Although Mr. Miller could not be 
reached for comment yesterday, 
sources close to the personnel 
office indicated that the program 
has been terminated for the 
autumn term only. However, one 
source involved with library 
personnel reported that the 
program would probably be 
suspended for the entire academic 
year. 

Mr. Mills, who serves on the 
monitoring committee, which 
screens prospective employees, 
stated that “nothing has come 
along”in regard to the hiring of a 
replacement for Mr. Davis. 

The training program, which is 
listed as part of Columbia’s Af¬ 
firmative 1 . Action Program, 
provides “courses for the 
development and upgrading of 
office and basic general skills.” 
Approximately 75 per cent of the 
participants in the programs are 
members of minority groups. 

Executive Order 11246 of teh 
Department of Health, Education 
and Welfare states that “to 
eliminate discrimination and 
assure euqal opportunity in 
promotion, an employer should 
initiate necessary remedial job 
training and work study programs 
aimed at upgrading specific 
skills.” 

In a letter to Mr. Miller, Roy 
Hollander, an 1199 delegate, 
claimed that the university was 
violating Article XX of the union’s 


contract which states, “The 
parties agree that a joint com¬ 
mittee of three from the union and 
three from the university shall 
work with the university’s 
Training Coordinator...in 
developing means to improve 
existing programs...” 

“These ‘existing programs’,” 
Mr. Hollander wrote, “have now 
been indefinitely terminated and 
there exists no Training Coor¬ 
dinator to work with ‘to explore the 
possibility of installing new ■ 
programs.’ ” 

Mr. Hollander reported that ■ 
State Senator Sidney Von Lutther ] 
(Dem.-Man.) has written a letter j 
of inquiry to President McGill : 
asking why the program has been i 
terminated. 

Mr. Hollander stated that the : 
union is currently awaiting the 
university’s response to the two 
letters, and added that if Columbia 
gives a negative response, 1199 
would “almost assuredly file* 
charges with HEW.” 

Mr. Hollander also spoke of the 
possibility of an individual suit 
against the university which could 
be filed by any worker who had 
participated in the program. 

The training program has been 
in existence since 1968. Mr. Davis 
and Mr. Hollander claimed that the 
program has aided employees in 
obtaining promotions and has 
enabled minority group members 
to obtaii^ basic literacy skills. 


I 







Vol. XCVIII—No. 27 


NEW YORK, N.Y., MONDAY, OCTOBER 15, 1973 


JL 

Over Suspension of Program 

D« n A 17TT\ onfvnnir ^ 


By DAVID SMITH 


A university employee filed 
charges with the Office of Civil 
Rights (OCR) last week accusing 
Columbia of violating its Af¬ 
firmative Action Program by 
suspending the University 
Training Program. 

The employee, Roy Hollander, a 
delegate of Local 1199 of the Drug 
and Hospital Workers’ union, has 
also filed grievance procedures 
against the university for violating 
its contract with the union by 
eliminating the program. 

Mr. Hollander, who works" in the 
circulation department of Butler 
library, charged last night that the 
absence of the training program, 
which was initiated in 1968 to 
teach Columbia employees specific 
work skills is preventing him from 
being promoted to a higher level 
job within the university. 

“I wanted to learn how to type so 
I could move up from my level two 
position, ”he asserted, “but now 
that the program has been 
suspended I won’t be able to move 
up because almost all the level 
three and level four jobs require 
typing. 

“Here,’’ he declared, “we have 
an example of the arrogance and 
irresponsibility displayed by the 
university in dealing with em¬ 
ployees, students, and other people 
in the community. It is sad that 
(President) McGill and (Vice 
President for Personnel Manage¬ 
ment Donald) Miller have such 
power over people. ’ ’ 

t he training program provides 
courses for the development and 
upgrading of office and basic 
general skills. Approximately 75 





per cent of the participants in the 
program are members of minority 
groups. 

The grievance procedures ac¬ 
cuse the university of violating 
article XX of 1199’s contract with 
Columbia which states that “a 
joint committee of three from the 
union and three from the univer¬ 
sity shall work with the univer¬ 
sity’s Training Coordinator...in 
developing means to improve 
existing programs...” Training 
Coordinator Alonza Davis was 
dismissed last summer. 

Under the usual HEW 
procedures, OCR will contact Mr. 
Hollander and the university to try 
to settle the matter in an informal 
manner. If that fails Mr. Hollander 
will file an affidavit and HEW will 
then begin an investigation of the 
charges. The investigation could 
then be followed by a hearing. 
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Union Delegates 
Denounce Leaders 
For Negligence 

By DAVID SMITH 

Twelve delegates of the 
Columbia chapter of Local 1199 of 
the Drug and Hospital Workers 
Union have charged the city 
leadership of 1199 with allowing 
irregularities during a recent 
union election. 

In a letter addressed to 
President of Local 1199 Leon 
Davis, the delegates allege that the 
Columbia chapter was belatedly 
informed of the date on which 
nominating petitions for delegates 
to the union’s national convention 
were due. The chapter, therefore, 
was unable to run a representative 
against the slate headed by Mr. 
Davis and union organizer Billy 
Barkley. 

One Columbia delegate con¬ 
tacted last night declared that if 
the delegates did not receive a 
satisfactory reply from the union 
they would consider initiating a 
revolt against the union leadership 

(Continued on Page 3> 
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Delegates Denounce Leaders 
For Election Irregularities 


(Continued from Page 1) 

;in 1199’s elections next spring. 

“1199 was once a strong, 
powerful and innovative union,’’ 
the delegate said. “We would like 
to let the union know they’re not in 
touch with the rank and file 
anymore.” 

According to the delegates, union 
organizer Dan Ratner failed to 
inform them of the procedures 
which a member must follow in 
order to be nominated for a 
delegate’s spot. 

They claim that by the time they 
were informed of the October 9 
closing date for the submission of 
nominating petitions, it was too 
:late to collect the 1,100 signatures 
from 1199 members which are 
required to place a candidate on 
the ballot. 

They further assert that Mr. 
Ratner had misled them by stating 
. that the delegates would be able to 
nominate their own representative 
at a November meeting, a 
statement they later found to be 
untrue. 

Mr. Ratner stated two weeks ago 
however, that he was not able to 
inform the delegates about the 
elections or hold a meeting for 
nominations since “there was not 
time” because of the union’s one- 
week strike against the university 
in early September. 

In addition, the delegates claim 
that the union did not send 
notification of the election to each 
member of the union as required 
by union regulations. 

In an interview yesterday. 


Executive Vice President Jesse 
Olson stated that information 
concerning nominating and 
election procedures was an¬ 
nounced at a city-wide delegates 
meeting early in September, 

He also said that petitions were 
distributed at the meeting, giving 
the delegates enough time to 
collect the required number of 
signatures. 

One delegate noted that the city¬ 
wide chapter meeting took place on 
the night that 1199 members and 
supporters staged a demonstration 
in the office of Vice President for 
Personnel Donald Miller during 
the union’s strike. 

He indicated that the delegates • 
were “too preoccupied with the 
strike at that time” to pay at¬ 
tention to the upcoming elections. 

Another delegate asserted that 
the union leadership should have 
taken the strike into consideration 
and have fully informed the 
delegates of the nominating and 
election procedures after the strike 
had ended. He noted that the 
delegates had asked Mr. Ratner 
about the elections but were 
“misled,” 

Noting that the rank and file was 
“not given the opportunity of 
evaluating Mr. Davis’ slate in an 
open forum,” the delegate 
declared, “Once again the rank 
and file has been frozen out of the 
decision-making process of their 
own union through misin¬ 
formation, no information and 
restrictive nominating 
procedures.” 
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$30 million dispute 
clouds state tower 
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(Continued from Page 1) 

City or that Center City will have to pay 
Sutton to buy him out. 

Either way, that $30 million in state 
money will go a long way towards 
alleviating financial problems that may 
currently plague Amnews and Inner City 
— to the eventual financial benefit, it 
would appear, of Sutton and the other 
owners. 

As THE NEW YORK AGE goes to 
press, we can report that documents 
relating to various transactions and 
proposals concerning the office building 
property have been made available to 
THE AGE. The documents are both 
lengthy and complex, and rather than 
summarize them after a superficial 
examination, they have been turned over 
to legal and financial analysts for close 
inspection. A complete report will be 
published in future issues. 

But, as with the old controversy over 
the wisdom of a state office building in 
Harlem, the new controversy over the 
widsom of a state office building in 
Harlem, the new controversy and charges 
of conflict on interest seemed distant from 
the Monday dedication ceremonies. Over 
a hundred speakers described only 
benefits, mostly of economic expansion, 
that the tower will bring to Harlem. 

But three speakers, Assemblyman Jesse 
Gray, uptown Chamber of Commerce 
President Hope Stevens, and attorney and 
Rabbi Judah Anderson, dissented from 
the chorus of praise for the new building, 
' calling on Mayor Abraham Beame, 
Governor Malcolm Wilson and other dais 
guests to provide housing for the Halem 
community. 

“Let the word go forth from this place to 
Mayor Beame and Governor Wilson,” 
Stevens said as the two men sat directly 
behind him, “that we want housing and 
that we demand it now. Otherwise this 
magnificent building will be nothing but a 
mockery and not a monument.” 

Loud cheers from a crowd estimated at 
over 1,000 followed his remarks, which 
seemed to surprise a good number of his 
listeners. 

But Stevens was not through. As he 


looked toward the American flag flying 
beside the emblem of the State of New 
York, Stevens pointed to the national 
colors and declared, "This community has 
no lpyalty except to all the people who 
inhabit it.” 

Assemblyman Gray (D-70) seemed to 
take a verbal blast at the building later 
when he told the small crowd, which by 
this time had diminished along with the 
dais guests, "The real issue is housing and 
employment for this community. This 
building should remind us each time we 
see it that we-must renew our efforts to 
work for our people in Harlem, because we 
can’t sleep in this building.” 

Rabbi Anderson, a Black Jew and a 
community worker with the Harlem 
Salute Committee, was held off unlitiast, 
just as Gray was not allowed to speak until 
after Governor Wilson left. 

The rabbi castigated the "establish¬ 
ment” for omitting the names of*several 
“Black revolutionaies” from the long list 
of names called when Master of 
Ceremonies Kenneth Sherwood mentioned 
outstanding Harlem and Black leaders 
who made contributions to the planning 
and completion of the building, as well as 
to the community. 

Earlier, in his address the Governor 
said that Harlem residents will be “em¬ 
ployed in the building.” But most of the 
3,000 employes will come from other areas 
to work in the 20-story building. Most of 
the,employes will be white, working in 17 
departments scheduled to move, into the 
building. Wilson’s remarks drew a 
restrained response. 

The audience saved their outpouring of 
applause for African Memorial Bookstore 
owner Louis Micheaux, whose store with 
over 225,000 volumes on Black history was 
originally situated on the office building’s 
site. Apparently referring to economic 
growth for Harlem, as well as the need of 
Blacks to obtain knowledge, Micheaux 
said, “You can be Black as a crow or 
White as snow, but if you don’t know and 
ain’t got no dough, you can’t go!” 
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Guess Who’s Coming to 
Graeie Mansion 

By Nicholas Pileggi 

.. Percy Sutton has just eclipsed Herman Badillo as the minority 
candidate for mayor most likely to succeed with white voters .. 


After twenty years of the most daz¬ 
zling mystifications, Percy Ellis Sutton, 
the ex-barnstorming stunt pilot from 
San Antonio, the cocoa-colored, silky¬ 
voiced master of clubhouse sleight of 
hand, the 53-year-old Democrat who 
has miraculously juggled the oddball 
factions of his own party in defiance of 
all the laws of political gravity, the one 
and only goateed Manhattan borough 
president, Percy E. Sutton, is about to 
perform his most extraordinary magical 
act—he is about to emerge from behind 
a screen of color-blinding alliances and 
hurl himself and his hatful of commit¬ 
ments into the 1977 mayoral race. 

Sutton has been preparing for this 
show since 1952, when he first volun¬ 
teered his legal services at Assembly- 
man Joseph Pinckney’s Central Demo¬ 
cratic Club in Harlem. 

“I learned politics and election law 
on the clubhouse and election-day 
level,” Sutton said. “All day long for 
over a year, I apprenticed myself to 
Joe Pinckney, practicing law free of 
charge for the club’s regulars, organ¬ 
izing tenant groups, pushing voter reg¬ 
istration, and working at night as a 
subway change booth clerk at the Van 
Wyck. Boulevard station in Queens. I 
volunteered for that rather isolated 
booth because I didn’t want any of my 
clients to see that their hotshot lawyer 
needed another job in order to live. 
One night, about a year after I started 
at the club, I was giving out change 
when I recognized a bright young law¬ 
yer against whom I had just argued 
some motions earlier. I remember he 
came up to the window and kept look¬ 
ing at me. Finally, he said, ‘Hey, aren’t 
you Percy Sutton?’ I was so embarrassed. 


I said, ‘No, I’m Oliver Sutton. You’re 
talking about my brother.’ 

“As soon as that guy left the win¬ 
dow I knew that when morning came 
I would resign from the T.A. I saw 
that I was beginning to develop a 
crutch in that booth. Certainly I needed 
it, because young black lawyers weren’t 
exactly being signed up out of law 
school in those days. You had to pretty 
much piece together a practice one 
client at a time, but that guy drove me 
right out of the subway, and with Joe 
Pinckney’s help, I ran for district lead¬ 
er of his club.” 

Sutton lost that race and continued 
to lose elections for the next eleven 
years, but during that period he learned 
Byzantine politics in New York. He 
learned, about sworn allegiances that 
dissolve overnight, about paying off 
election captains to get out the vote, 
about voting machines that jam on re¬ 
quest, and about the voracious young 
reformers who devour their elders dur¬ 
ing biennial voting frenzies. He even 
learned to live on four hours’ sleep a 
night. But, perhaps most important, 
Sutton learned the art of being elusive. 
He saw. that survival in Harlem poli¬ 
tics during the fifties required a talent 
for evasion. For instance, in his very 
first race against Assemblyman Lloyd 
Dickens for a district leadership, Sutton 
found that one candidate had been kid¬ 
napped, a clubhouse burned, and an 
inquiring assistant U.S. attorney pistol- 
whipped. Only the nimblest of men 
could succeed on that kind of stage 
or amid the precariously balanced and 
ever shifting detentes between Congress¬ 
man Adam C. Powell, Tammany boss 
(later City Councilman) J. Raymond 


Jones, the established Harlem churches, 
the emerging and diverse civil-rights ac¬ 
tivists, and the sidewalk interests of 
policy racketeers. 

Sutton learned to finesse his way past 
the diametrically opposed demands of 
his closest allies. First you saw him, 
then you didn’t. Alliances with other 
young rebels like Charles Rangel, who 
is now a congressman, and Basil Pater¬ 
son, the vice-chairman of the National 
Democratic Party, appeared to change 
from election to election, and yet no 
one was ever certain. Sutton seemed to 
nurture secrets, and behind an easy 
smile, he learned to keep his mouth 
shut. Like The Shadow, he had so com¬ 
pletely mastered the art of clouding 
men’s minds that no one ever knew 
exactly where he stood. At one time in 
the early sixties he managed to head 
the prestigious and middle-of-the-road 
New York branch of the N.A.A.C.P., 
represent Malcolm X during a shooting 
and bomb-throwing war with the Mus¬ 
lims, and maintain a daily liaison with 
Captain Yusef, who headed the Mus¬ 
lims’ toughest supporters, the Fruit of 
Islam. 

With the collapse of Adam Powell’s 
machine and Ray Jones’s move to the 
Virgin Islands, Sutton began not only 
to take control of most of Harlem’s 
organized political structure through 
the Martin Luther King Jr. Democratic 
Club (he’s still a district leader), but 
also to establish himself as a major 
force in distributing millions of dollars 
in anti-poverty funds, Model Cities 
jobs, and Harlem Urban Development 
Corporation contracts. 

On many of the important boards, 
such as H.U.D.C., Sufton is suspected 
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“ .. Sutton has been sweeping away potential scandal for years 
and before our wondering eyes coming up with clean hands .. 


of having one or even more of his allies 
(usually unknown to each other) sit¬ 
ting as members. The H.U.D.C., for in¬ 
stance, controls the spending of more 
than $150 million in state-financed 
bonds to build 3,000 new apartments 
in Harlem and will shortly select one 
of several anxious community groups 
vying to build a theater, office complex, 
and 500-room hotel on state-cleared 
land at 125 th Street and Lenox Ave¬ 
nue. Since H.U.D.C. has had Sutton 
campaign contributors, business part¬ 
ners, clubhouse pals, and even em¬ 
ployees sitting as board members, it is 
not surprising that Center City Com¬ 
munications, Inc., which also has a 
number of Sutton associates as officers, 
is considered the odds-on favorite to 
win the $30-million development con¬ 
tract from the H.U.D.C. 

In fact, since Sutton first decided to 
emulate his fellow Texan, Lyndon B. 
Johnson, and put together an almost 
impenetrable complex of entrepreneu¬ 
rial, political, and media interests, he 
and a very tight group of partners have 
dominated the financial life of Harlem. 
The original group included Clarence 
B. Jones, a lawyer and former vice- 
president of CBWL-Hayden, Stone, 
brokers, and now editor and publisher 
of The New York Amsterdam News; 
Reverend H. Carl McCall, a former 
chairman for the city’s^Council Against 
Poverty, currently chairman of The Am¬ 
sterdam News’ s editorial board and a 
Sutton-backed candidate for the State 
Senate; Wilbert Tatum, a former Sut¬ 
ton assistant in the Borough President’s 
office, a housing relocation official, and 
now The Amsterdam News’s treasurer 
and Abe Beame’s liaison to the garment 
industry (he, too, was almost deputy 
mayor); and John Edmonds, formerly 
director of the Harlem-East Harlem 
Model Cities Committee and now secre¬ 
tary of The Amsterdam News and vice- 
chairman of the H.U.D.C. board. In 
1971, as AM-NEWS, Inc., this group 
bought The Amsterdam News, Har¬ 
lem’s 80,000-circulation weekly for $2- 
million, $1.5 million of which was in a 
loan from Chemical Bank. Sutton, who 
controls 37 per cent of the company, 
has refused to say where they got the 
$500,000 for such a venture but did say 
“we used all of our personal resources.” 

A month later, Sutton started an¬ 
other company, Inner City Broadcast¬ 
ing, which included as its stockholders 
such Sutton regulars as Carl McCall, 
Wilbert Tatum, and John Edmonds, 
and introduced his son, Pierre, his 
brother, State Supreme Court Judge 

40 NEW YORK 


Oliver Sutton, and M. S. Woolfolk, the Bradford, who had also been an official 
treasurer of his 1972 testimonial dinner in the original company. Bradford, who 
(which raised $75,461) at the Ameri- insisted to Kahn that he was only the 
cana Hotel. president and not the owner of the 

In July of 1971, Inner City, with company, steadfastly refused to divulge 
Carl McCall as its president and Pierre the names of the buildings’ real owners. 

Sutton as vice-president, bought radio Bradford eventually pleaded guilty in 
station WLIB-AM for $2 million with criminal court to the building viola- 
yet another loan from Chemical Bank, tions, and last year he was listed as 
this one for $1.7 million. having contributed $1,000 to Sutton’s 

“When I leave this office,” Sutton re-election fund dinner, 
told a Times reporter at the time of There was also the sticky matter of 
these purchases, “I’m going to travel two letters Sutton wrote in 197.1 calling 
the length and breadth of the country upon the commissioner of correction, 
trying to convince every black person George McGrath, to reinstate a sus- 
who will listen to me that they ought pended Board of Correction guard, 
to get into this business. Communica- Sutton later explained that he had been 
tions is where blacks are going to make requested to intervene in the case by 
their greatest strides in the coming the guard’s brother, the owner of a 
decades.” Harlem construction company. The sus- 

In 1972, when Center City Commun- pended guard, Sutton wrote Commis- 
ications was formed, Sutton’s name sioner McGrath, had been “cleared of a 
was not among the officers, but his disorder” and should be reinstated. In 
pals Clarence Jones and Carl McCall testimony before a State Legislative 
were listed as chairman of the board Committee on crime a few years later, 
and president, respectively. In a letter Sutton angrily declared that he had 
to the H.U.D.C. in March, 1973, how- been misled about the nature of the 
ever, offering Center City Communica- suspended guard’s problem. He did not 
tions as the developer of the sought- know that by “disorder” the guard's 
after hotel, theater, and communica- construction-company brother had been 
tions complex, Clarence Jones said that referring to charges of kidnapping, 

C.C.C. was actually a holding company robbery, and selling two kilos of co- 
that will “acquire substantial equity in- caine. While Sutton may really have 
terests” in The Amsterdam News and been upset with the guard’s family at 
Inner City Broadcasting Corporation, that time, he has apparently borne no 
the very companies in which he. Me- grudge. Last year the construction-com- 
call, and Sutton have substantial inter- pany brother, the one who wrote the 
ests. Sutton, in fact, has first option on “misleading” letter, received a $6.5- 
any sale of stock in the Inner City million H.U.D.C. contract and his 
Broadcasting Corporation, according to father brought $150 to Sutton’s cam- 
the incorporation papers. paign dinner, 

While these complicated business 

maneuvers do not appear to be illegal, • Where Sutton may have his biggest 
they are filled with possible conflicts of problem, however, is not with his finan- 
interest. Sutton, however, has been cial entanglements or control of his 
sweeping away potential scandal for black political base but with his river- 
years, and, before the wondering eyes boat-gambler style. At a time when poli- 
of his appreciative urban audiences, ticians are increasingly being forced to 
coming up with the cleanest hands in bare their 1040’s, when charisma is 
town. There was, for instance, that mat- almost a dirty word, Percy Sutton may 
ter in the early sixties of his owning be just a little too smooth.' It is one of 
two slum properties up on West 141st the first things heard from politicians 
and West 142nd Streets with 276 build- and concerned citizens, black as well as 
ing violations. But in 1968 the city’s white, whenever Sutton is discussed. 

Board of Ethics found that there was “It’s not Percy’s fault,” said Basil 
no “impropriety” in his ownership of Paterson, an old friend. "That’s just 
the buildings since Sutton had resigned the way he is. It’s his natural style. He 
from the company six months before he used to be even worse. He just can’t 
first took office as an assemblyman in help it if he talks preee- cisely.” 

1965. Joseph Kahn, The New York Sutton’s elaborate, almost courtly 
Post’s investigative reporter who first manners and careful grooming are in 
broke the story in 1967, was never very marked contrast to thd style of most of 
impressed with the board's conclusion, the city’s politicians. Where most ink- 
The “new” company, Kahn wrote, was stained pols seem addicted to their un¬ 
headed by Sutton’s accountant, Esmar capped Bic Bananas and groaning brief- 

Percy Sutton knows: Like The Shadow, the Manhattan borough president has 

mastered the art of clouding men’s minds so that no one knows where he stands. 


Photographed by Burt Glinn 



“ . .The more of his tricks Sutton is forced to reveal during a pro¬ 
longed mayoral maneuver, the less impressive they’ll appear.. 


cases, Sutton rarely carries anything 
bulkier than his Binaca and frets about 
wearing a navy blue tie to a black-tie 
dinner. 

He is extremely conscious of his 
public appearance. He will not drink 
or even smoke a cigar in public. 

"I like a Scotch and water, and I 
love a good cigar,” he said, “but outside, 
when you’re supposed to be a public 
official, I think it’s unseemly.” 

Sutton did not begin to emerge as a 
masterful conjurer with citywide po¬ 
tential until 1964, when he was finally 
elected to the Assembly. Two years 
later he managed to get himself chosen 
by the City Council to replace Con¬ 
stance Baker Motley (she had been ap¬ 
pointed a federal judge) as Manhattan 
borough president. Even in the Assem¬ 
bly, Sutton’s moves were impressive. 

In his two years in Albany, Sutton 
organized the thirteen black assembly- 
men—all Democrats—into a solid 
voting bloc. He then persuaded Assem¬ 
bly Speaker Anthony Travia that Travia 
could lose his post if blacks were not 
appointed to five important legislative 
committees that had remained until 


then all white. Travia got the message, 
Sutton delivered the votes, and sudden¬ 
ly the majority whip was a black assem¬ 
blyman, and for the first time, there 
were black assemblymen.on every ma¬ 
jor committee. Somehow, Sutton man¬ 
aged this maneuver and many others 
like it without ever applying enough 
pressure to antagonize the regular Dem¬ 
ocratic leadership of whom he was 
making his demands. 

“That’s Percy,” one legislator told a 
reporter. “Anybody else who lived in 
his area would have had to claw his 
way through, but not Percy. With him 
you never see the talons.” 

Percy Sutton is one of the few politi¬ 
cians who have been deft enough to 
emerge from the Democratic regular 
and reform battles of the sixties with 
close allies on both sides. It is Sutton 
who has allowed Carmine De Sapio’s 
last disciple, Assemblyman Frank Ros¬ 
setti, to continue as county leader in 
Manhattan while at the same time main¬ 
taining an intimate working relation¬ 
ship with many of Rossetti’s sworn op¬ 
ponents in the reform clubs of the West 
Side. In Brooklyn, where the power 


struggle between Congresswoman Shir¬ 
ley Chisholm and City Councilman 
Samuel D. Wright has completely di¬ 
vided the borough’s 656,000 black vot¬ 
ers, Sutton alone survives as a friend 
of both. He recently flew to Washing¬ 
ton with Wright to argue before the 
District Court in an effort to have 
Brooklyn redistricted and get Wright 
a congressional seat. Much of Sutton’s 
new-found political strength comes 
from the Legal Defense Fund action 
that was argued by Eric Schnapper 
that day. It will very likely result in a 
number of new congressional, State 
Senate, and Assembly seats for minor¬ 
ity candidates in Manhattan, Brooklyn, 
and the Bronx. In New York, mean¬ 
while, Shirley Chisholm gives Sutton 
her highest accolade. “To be truthful 
about it,” she told Tom Buckley of The 
Times, “there’s just me and Percy.” 

During last year’s mayoral race, when 
his old pal from the Assembly, A1 
Blumenthal, ran in the Democratic pri¬ 
mary, many liberal Democrats thought 
Sutton would have been among Al’s 
strongest supporters. After all, Sutton 
and Blumenthal had marched for civil 
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Separate but equal breakfasts: Twice a morning in his Lenox Terrace apartment Percy Sutton courts and is courted. Here William 
vanden Heuvel (left) breaks bread with Sutton (center) and Sutton’s press secretary Frank Baraff (far right). 
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rights, voted for liberal issues, cham¬ 
pioned abortion, divorce, and election 
reform together. In the end, Sutton 
wound up endorsing Abe Beame, with 
whom he had never marched and only 
occasionally voted. To Sutton, Beame 
was not only the potential winner, but 
the vehicle to the citywide, mainstream 
support that he has always sought. 

Percy Sutton’s support of Abe Beame 
not only gave him access to citywide 
patronage and the previously remote, 
predominantly white clubhouses of out¬ 
er Brooklyn and Queens, it also helped 
him become the first black politician to 
solidify a position with such main¬ 
stream white fund-raisers as Henry 
Waxman, Abe Feinberg, Charles Bas- 
sine, and Bill Shea. His early endorse¬ 
ment of Beame was unquestionably the 
first step in his own mayoral bid. 

Around the Board of Estimate, where 
Sutton is now clearly the dominant 
voice, he has eight years of favors 
upon which to draw and countless day¬ 
care centers, senior citizen centers, bus 
shelters, school lunchroom annexes, 
street lights, stop signs, and housing 
developments for which he can begin, 
very selectively, to take credit. Earlier 
this year, for instance, in Flushing, 
Queens, at the annual dinner of the 
Congress of Italian American Organi¬ 
zation, he was cheered by at least 1,000 
Italian Americans when Mary Sansone, 


CIAO’s executive director, told them: 
“He was beautiful. He helped get us 
senior citizen centers and day-care 
centers when some of our own wouldn’t 
lift a finger.” At the Hellenic American 
Neighborhood Action Committee rally 
in April, Sutton could not help but 
smile when he heard Lee Gournades, 
the committee’s assistant director, in¬ 
troduce him to at least 10,000 cheering 
Greek Americans as a future mayor. 

“Why not?” Gournades asked. "Sut¬ 
ton relates to our people. He got us 
English language schools, day care, 
senior citizen centers, and he always 
shows up at the archbishop’s dinner.” 

And last month, Sutton even found 
himself identified on the front page of 
the fleet owners’ newspaper. City Life 
& Taxi News, as the man “consid¬ 
ered by many political leaders as ‘most 
likely to be our next mayor.’ ” 

Perhaps the years of sharing scram¬ 
bled eggs, sausages, and sweet rolls 
with disparate souls at separate, but 
equally important, seven and eight 
o’clock breakfasts in his Lenox Terrace 
apartment have begun to pay off. Over 
the years he has met with welfare cli¬ 
ents and bank presidents. With his 
wife, Leatrice, and his son, Pierre, help¬ 
ing to care for the guests (daughter 
Cheryl Lynn is at Smith), Sutton’s 
breakfasts are homey and quite infor¬ 


mal. It is at these meetings that Percy 
can be his most persuasive. On one re¬ 
cent morning he entertained a pair of 
East Harlem politicians with whom he 
had been feuding. At the beginning of 
the meeting the two men sat rather 
stiffly on a long sofa in the Sutton 
living room while Percy, immaculately 
dressed in dark blue at 6:30 a.m., lis¬ 
tened intently and sympathetically to 
their complaints. Soon Pierre arrived 
to announce that breakfast was ready, 
and the two men, Percy’s arms around 
their shoulders, moved as family friends 
toward a large dining table where six 
places were set. As scrambled eggs, 
orange juice, and bowls of fresh fruit 
were served, Percy, who eats at the 
eight o’clock sitting, began to explain 
the advantages of their all working to¬ 
gether. He made it sound as though all 
of their differences had existed only be¬ 
cause they had never really talked. 

He is not always successful. At a re¬ 
cent breakfast he had William Ronan, 
who was then the head of the Metro¬ 
politan Transportation Authority, as his 
guest, Sutton spent the hour trying to 
persuade Ronan to release a piece of 
M.T.A. land in Harlem for use as a 
community hospital. Ronan apparently 
wanted something in return, and what 
he wanted, Sutton was not willing to 
give. 

“The M.T.A., since 1971, has sought 



Suave manners and shrewd maneuvers: At Board of Estimate meetings Sutton enhances his considerable power through budgetary 
bartering. Here he confers with his Deputy Borough President folie Hammer and City Council President Paul O’Dwyer. 
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“ .. In the black community there are those who feel Sutton 
might be selling out to the Beame administration . . 


the permanent use of Pier 57 at the 
foot of West 15th Street for use as a 
garage for its lower Manhattan opera¬ 
tions,” Sutton later explained. 

“Because of traffic, air, and noise pol¬ 
lution, the people of the Chelsea com¬ 
munity, and I agree, have opposed this 
permanent use of Pier 57. The M.T.A. 
has taken the position that if they can¬ 
not have the permanent use of Pier 57 
—they now lease it on a year-to-year 
basis—they will not make the 129th 
Street site available for the new hos¬ 
pital.” 

Most of these breakfasts are success¬ 
ful, however, because his guests, just 
like most of the allies he has been sprin¬ 
kling throughout the city’s political 
camps, have begun to sense that Percy 
Sutton could be a winner. 

Sutton has begun to strengthen his 
party control by running, or threatening 
to run, hand-picked candidates for any 
office in which the incumbent might 
potentially be unfriendly. Last month, 
for instance, he chose business partner 
Carl McCall to run against Harlem 
State Senator Sidney von Luther, a 
move that was calculated to warn as¬ 
semblymen like Jesse Gray, Mark 
Southall, and George Miller to stay in 
line. Even his staff, who are usually 
tight-lipped, have begun a slight esca¬ 
lation of his press activities and quietly 
let it be known that, according to a re¬ 
cent poll, Percy Sutton has just eclipsed 
Congressman Herman Badillo as the 
minority candidate most likely to suc¬ 
ceed with white voters. 

Born on a farm near Prairie View in 
eastern Texas on November 24, 1920, 
Percy was the youngest of fifteen highly 
competitive brothers and sisters. The 
twelve who survived graduated from 
various colleges, badgered relentlessly by 
their father, S. J. Sutton, who knew 
something about ambition. Percy’s fa¬ 
ther, who was principal of a San An¬ 
tonio high school and a moderately 
wealthy man with a profitable farm, a 
real estate business, a mattress factory, 
a mortuary, and a skating rink, was bom 
a slave. Percy remembers great restless¬ 
ness in his highly charged house. Every¬ 
one worked, learned discipline, and 
was ambitious. But somehow, for Percy, 
it was not enough. Inspired by the old 
radio drama about life in New York, 
Grand Central Station, he ran away 
from home several times. 

“I used to sit there under the porch 
listening to that program and imitating 
the announcer. ‘Good evening ladies 
and gentlemen. This is Percy Sutton at 


radio station KTSA high in the clouds 
of the Smith Young Towners. Down 
the magnificent Hudson Valley,’'’ he 
paraphrased, " ‘speeding past the grim 
tenements of Harlem, plunging into the 
tunnel beneath fashionable Park Avenue 
and then Grand Central Station, cross¬ 
roads of the millions of dramas. ...’ It 
was really a dream.” 

Texas, however, was not a dream. 
He received his first beating from a San 
Antonio policeman at age thirteen when 
he was spotted handing out N.A.A.C.P. 
pamphlets in an all-white neighbor¬ 
hood. 

“ ‘Nigger,’ he asked me,” Sutton told 
an interviewer years ago, “ ‘what are 
you doing out of your neighborhood?’ 
and then he proceeded to beat the hell 
out of me. 

“You know, the Emancipation Proc¬ 
lamation went into effect January 1, 
1863, but the good white folks in Texas 
didn’t get around to telling their slaves 
about it until June 19. 

“Well, the Negroes [Sutton says 
‘blacks’ today] still celebrate ‘June- 
teenth’ every year in Texas. I remember 
when we were kids Juneteenth was the 
one day in the year that Negroes could 
go in and play in the white park. It 
was never a big day for me, or for my 
brother Buster, or any of the rest of us 
Suttons. We didn’t go. 

“I remember we had many advan¬ 
tages growing, up, but I always used 
to look at my father and his friends 
and think that if they were all that 
damn smart why couldn’t they ride in 
the front of the streetcars?” 

To escape Texas, Sutton even tried 
stunt flying. In exchange for helping 
to wash planes at nearby Stenson Field, 
Sutton was taught to fly by an older 
friend, “Red” Dawson. By cutting 
classes and extending his weekends 
from high school and Prairie View Col¬ 
lege, Sutton was able to join Dawson 
on the barnstorming circuit. In an old 
biwinged Ox-Swallow, Sutton per¬ 
formed loop-the-loops, roll-overs, and 
delayed parachute jumps for small 
county carnival crowds in East Texas, 
Alabama, Oklahoma, and Louisiana. 
His flying career ended at nineteen 
when his friend Red Dawson was de¬ 
capitated while pulling out of a low 
dive under a bridge that spanned the 
Chehaw River, near Tuskegee, Ala¬ 
bama. . 

"Going back with Dawson’s body 
to San Antonio,” Sutton recently said, 
“I remember feeling relieved by his 
death. I also remember feeling guilty 
for feeling that relief. Until then I had 


had no idea how much I hated that 
flying.” 

Sutton never barnstormed again, but 
at the beginning of World War II, he 
did try, on several occasions, to enlist 
in the Army Air Force. 

"1 was so naive, I really thought the 
Army would be different in the North. 
I came all the way to New York, cer¬ 
tain that blacks with flying experience 
could enlist in the Air Force up here. 
I finally did manage to get in, but it 
was as an intelligence officer, and even 
then, I remember being instructed by 
superiors to make sure I didn’t march 
on the outside during parade review.” 
Sutton marched on the outside anyway. 

In 1945 he returned to New York 
and worked his way through Brooklyn 
Law School as a subway conductor 
and change clerk. 

It seems that nothing Sutton does is 
ever simple. He married a native New 
Yorker, Leatrice O’Farrell, in 1943 and 
lived in Springfield Gardens, Queens, 
where, in 1947, their son Pierre was 
born. It was a difficult time for Sutton 
and, for a short period, he divorced 
Leatrice and married another woman. 
His daughter, Cheryl Lynn, was born 
in 1951, and then he remarried Lea¬ 
trice a few years later. 

As soon as he passed his bar exam, 
however, and began putting together 
the bits and pieces of a legal practice, 
much of it from fellow transit workers 
in disputes with the city, he decided 
to enter politics. 

He consciously thought out the 
broad outlines of a political strategy 
and purposely chose the borough, the 
community, and the clubhouse in which 
to learn. His entire life was not plotted 
day-by-day, but he did have a master 
plan for political success. He knew that 
if a black wanted to be in politics in 
the 1950’s, Harlem was where he had 
to start—and he had better start right. 

No one knows whether the Sutton 
strategy will continue to work on a 
citywide basis. Voters, like most audi¬ 
ences, grow restive with too much raz¬ 
zle-dazzle, and the more of his tricks 
Sutton is forced to reveal during a pro¬ 
longed mayoral maneuver, the less im¬ 
pressive they will appear. His unques¬ 
tioned showmanship, his knife-pressed 
suits, his carefully modulated diph¬ 
thongs, and his political and business 
acrobatics have left his audiences as¬ 
tonished, but slightly suspicious. In the 
black community there are those who 
feel he might be selling out to the 
Beame administration by not fighting 
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Men in waiting: Three borough presidents gather outside the office of the mayor. They are, left to right, Sutton of Manhattan, Robert 
Connor of Richmond, and Robert Abrams of the Bronx. Sutton, dearly, wouldn’t mind being inside in 77. 


hard enough on such minority issues 
as the three-in-one civil-service hiring 
practice, the new 8 per cent sales tax, 
the proposed layoff of provisional em¬ 
ployees—predominantly black and 
Puerto Rican—and the effort to force 
more minority members into construc¬ 
tion unions working on city-financed 
projects. Others feel that he did not 
challenge Beame hard enough on the 
racially volatile school board elections 
on the Lower East Side. There, accord¬ 
ing to a stinging editorial in The New 
York Times, Beame had allowed him¬ 
self to become the ally of Albert Shank- 
er and the predominantly white teach¬ 
ers’ union where, the paper chided, 
"impartiality by city officials is clearly 
called for.” 

There are many Sutton backers who 
will expect him to go to the mat with 
Abe Beame on every one of these in¬ 
tensely felt issues, and if he does not, 
his supporters could begin to drift 
toward some other minority candidate 
whose rhetoric is not encumbered by a 
dream of citywide, mainstream politi¬ 
cal support. 

James Q. Wilson, in his book Negro 
Politics, points out that black political 
structures within a city will general¬ 
ly reflect the kind of politics already 
in existence in the same town. In Chi¬ 
cago, for instance, where Mayor Rich¬ 
ard Daley represents a kind of mono¬ 


lithic establishment with very little 
party divisiveness, William Dawson 
maintained similar clout with Chicago’s 
black political structure. In New York, 
where the white political structure is 
characterized by its intimate relations 
with law firms, insurance companies, 
real-estate businesses, builders, and 
banks, so too will the most successful 
of the city’s established black politicians 
arrive at that same marginally ethical 
state. Sutton may have already done it. 

“No one will really know until a 
year before the next election whether 
the climate is right for a non-white 
mayoral candidate,” Sutton said, “but 
if the climate is such that people would 
tend to vote on the basis of whether 
you could solve their problems or not, 
then I,” he paused, “or some other per¬ 
son,” he paused again, “might fit into 
that climate. 

“So far, I haven’t really made a deci¬ 
sion, and I discourage those who sug¬ 
gest that I run. It’s too early. It wouldn’t 
be smart. About a year before the next 
election I’ll know, and if the time is 
right I will. But now, if you make too 
much noise, you bring down upon you 
all those who wouldn’t want your egg 
to hatch,” 

To the city’s Democratic party es¬ 
tablishment, however, if an off-white 
egg is being incubated in the city for 
a 1977 hatching, then there is no one 


it would rather have pop out of that 
shell than Percy Sutton. His business 
sense, his understanding and apprecia¬ 
tion of the clubhouse rules, his appar¬ 
ent ability to deliver black votes with¬ 
out scaring away white (83 per cent 
of his votes come from whites), and 
his talent for canoodling reformers and 
even radicals while still being able to 
nominate a knee-jerk regular like Ber- 
nie Ruggieri to be chairman of the 
city’s Democratic Committee, have not 
failed to impress the machine. Party 
leaders like Meade Esposito, Pat Cun¬ 
ningham, Abe Beame, Stanley Stein- 
gut, and the wealthy bankers, insurance 
brokers, and builders who support 
their campaigns may find that Percy 
Sutton, no matter what the color of 
his shell, is really one of their own. 

But they, like many others who 
thought they knew where Percy Sutton 
stood, may be fooled. After all, Sutton 
has done many surprisingly unmachine¬ 
like things. His staff is good, politically 
varied and, with few exceptions, not 
from the clubhouse employment office. 
And even Percy’s business dealings, for 
all their complexity, are not, so far, as 
politically indecorous as Steingut’s and 
Esposito’s insurance companies. 

In the end, Sutton may manipulate 
the manipulators. “The trouble with 
Percy,” John Lindsay once said, "is 
that he won’t stay bought.” n 
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recommendation by Carl Mc¬ 
Call to live state U.D.C. One of 
the major projects of H.U.D.C. 
is the development of a large 
site just east of the new stale 
office building at 125th Street 
and 7th Avenue. The 
H.U.D.C. board, which is 
controlled by Sutton associ¬ 
ates, was just about to award a 
$30 million development con¬ 
tract to Center City Commun¬ 
ications, Inc., when Von 
Luther and a few other 
dissidents on the board de¬ 
manded open bidding on the 
.contract. It seems that C.C.C. 
is basically a holding, company 
for Sutton interests. Clarence 
Jones, the editor and publisher 
of the Amsterdam News (major 
stockholder: Percy Sutton), is 
the chairman of the board of 


• The inside dealings between 
H. U.D.C. and the Sutton 
controlled C.C.C. group were 
so obvious that the board at 
one point authorized open 
bidding—-in the Amsterdam 
News, of course—for the 
development contract even 
though H.U.D.C. president 
Jack Wood, Jr. had already 
notified Clarence Jones of the 
designation of C.C.C., Inc., as 
developer. 

■ At this writing C.C.C.’s 
designation as developer has 
been temporarily thwarted by 
Von Luther and others, who 
claim that Center City Com¬ 
munications fraudently stated 
that they had S9 million of 
assets, when in fact C.C.C.had 
no assets at all. 

So Percy dragged them out 


Last Tuesday morning Bor¬ 
ough President Percy Sutton 
pulted out the troops in 
support of H. Carl McCall, his 
hand-picked candidate for - 
state senator in the 28th S.D., 
which includes Harlem and the 
upper west side. It seems that 
the incumbent, Sidney Von. 
Luther, a former organizer for 
Local 1199 of the Health and 
Hospital Workers Union, just 
isn’t following orders. Last 
year, when Sutton blew a large 
part, of his liberal credentials 
by endorsing Abe Bcame over 
Herman Badillo, Von Luther 
supported Badillo. 

But an even more persistent 
problem for Sutton is Von 
Luther’s gadflying about the 
Harlem Urban Development 
Corporation. The corporation 
was set up as a result of a 


C.C.C., while Carl McCall, 
who recently resigned as 
chairman of the editorial board 
of the Amsterdam News, is its 
'president. Sutton, according to 
Nick Pileggi’s recent New York 
Magazine profile of Sutton, 
has the right to convert his 
stock holdings in the Amster¬ 
dam News and radio station 
WLIB into C.C.C. Inc. stock; 
so if the deal is approved by the 
H.U.D.C. board, on which 
McCall will undoubtedly sit if 
he is elected to the state senate, 
Sutton has much to gain 
personally. Moreover, C.C.C.’s 
proposal includes the building 
of offices for the Amsterdam 
News, WLIB, WBLS (for 
which Inner City Broadcasting 
has a purchase option) and 
other Sutton owned or op- 
■tioneo businesses.' 


for Carl McCall. State Senator 
Manfred Ohrcnslein was 
slightly embarrassed when I 
asked him why he. was no. 
longer supporting his colleague 
in the senate. “I’m not going to 
say anything negative about 
Sidney; I’ll Teave that to Carl 
’and the others.’’ .Of Carl 
McCall, Ohrenstein said, “We 
need people who know how the 
system works and how to take 
advantage of that system. Carl 
McCall has succeeded in 
working that system.” Ohren¬ 
stein claimed ignorance of any 
of the dealings of H.U.D.C. 
and C.C.C. “It’s not my job to 
investigate that,” he said just 
before endorsing McCall. 

' Others endorsing McCall 
included Assembly Minority 
Leader A1 Blumenthal, Con¬ 
gressman Charles Rangel (see¬ 


the story by Allan Wolpcr in 
this issue), Eleanor Holmes 
Norton, and City Councilman 
Fred Samuels. 

As a state senator Von 
Luther has been particularly 
interested in health ar.d 
education. “1 wrote the first 
sickle-cell anemia bill that 
passed in this country,” he 
said. He has worked on 
successful legislation which 
provides kidney machines to 
those who need them; he has 
obtained funds for the Schum- 
berg Collection in Harlem; and 
he lias sponsored a "ghetto 
medico” program which pays 
for the training of doctors who 
commit themselves to working 
in poor communities. 

“Percy is afraid that if he 
supports the black community 
too strongly, he'will alienate 
white voters,” Von Luther 
said. Sutton is thought to be a 
major candidate for the 1977 
mayoralty- “He wants to create 
a black empire up in Harlem— 
to go back to the days of the 
clubhouse. 1 absolutely refuse 
to be part of any machine,” 
Von Luther told the SWN. 

At the McCall press confer¬ 
ence Sutton said, “If you’re 
good, don’t worry about 
bosses.” He didn’t say who the 
bosses were. 

If Matty Troy, out in 
Queens, is serious about 
launching a “vendetta to the 
death” against Arthur Katz- 
man, who made the egregious 
error of voting for the Gay 
Rights bill, he could probably 
pick up a few tricks from 
Percy. 



'Fraud Charges Heat 
Harlem Senate Race 







By SANDRA SATTERWHITE 

Manhattan Borougih Presi- 
. dent Percy Sutton and the 
Rev. H. Carl McCall, a can¬ 
didate for the State Senate 
seat now held by Sidney Von 
Luther, have both denied 
charges by Von Luther that 
they participated In a pos¬ 
sibly fraudulent scheme to 
secure a $50 million contract 
from the Harlem Urban De¬ 
velopment Corp. 

“He’s [Von Lutherl been 
peddling these charges for 
months," said a spokesman 
for Sutton. “This is a last- 
minute desperation tactic by 
a candidate who is held in 
such low esteem by his col¬ 
leagues that all of the legis¬ 
lators who've taken a posi¬ 
tion in this race have en¬ 
dorsed McCall.” 

McCall called the charges 
of fraud “outrageous and 
completely untrue.” 

Host of Endorsements 

McCall, who has received 
endorsements from State 
Sen. Manfred Ohrenstein, 
Assemblyman Albert Blum- 
enthal and a host of other 
public officials, is running 
for the State Senate seat in 
Manhattan’s 28th District 
against Von Luther, an in¬ 
cumbent of four years. 

Von Luther, standing In 
front of McCall’s campaign 
headquarters at 2743 Broad¬ 
way yesterday charges that 
McCall was president of a 
subsidiary of City Communi¬ 
cations when the company 
allegedly falsely stated that 
It had assets In excess of $9 
million. It wa3 making a 
proposal to HUDC for the 
development of the eastern 
portion of the site at the 
State Office Building in Har¬ 
lem 

Von Luther charged that 


more than $7 million were 
assets of subsidiaries not 
owned by the corporation 
and that the remaining $2 
million just didn’t exist, but 
ho said in a pro forma finan¬ 
cial statement approved by a 
certified public accountant, 
the inflated figure was pre¬ 
sented in order for the com¬ 
pany to win the contract. 

McCall, Von Luther said, 
was president of Central City 
Development Corp., a subsid¬ 
iary created by CCC to han¬ 
dle the development of the 
site. 

Ho said that he’s filed a 
formal complaint with the 
office of Manhattan District 
Attorney Richard Kuh, ask¬ 
ing for an investigation to 
determine if fraud was in¬ 
volved. 

A contract has not yet 
been awarded, and HUD says 



it is considering several pro¬ 
posals. 

Von Luther further charg¬ 
ed that in closed-door ses¬ 
sions with HUDC officials In 
May 1973, Center City had 
been designated, without 
competitive bidding, as the 
developer for the site but 
that he and other HUDC 
board members balked and 
the job was opened to other 
bidders. 

The other subsidiaries of 
CCC include, he said, Am- 
Nows, the parent company of 
the New York Amsterdam 
News, and Inner-City Broad¬ 
casting, which operates radio 
station WLTB-AM and holds 
an option to purchase WBLS- 
FM. 

McCall, who said he 
resigned as president of 
ter City Development C 
before running for office 
March, denied any inv 

Continued on Page 18 
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q ment in any company now 
£ bidding on the site. 

? He admits to owning stock 
in both Am-News and Inner- 
£ City but called Von Luther's 
O charges of fraud “outrageous 
^ and completely untrue.” He 
“ called them very obviously 
>- a smear campaign in the 
final days before the Sept. 
10 primary. 

McCall said that if elected 
his stock in the two com¬ 
panies would be put in a 
trust fund. 

Clarence Jones, editor and 
publisher of the New York 
Amsterdam News and chair¬ 
man and chief executive of¬ 
ficer of Center City Com¬ 
munications, was unavailable 
for comment. 

IIUDC Still Thinking 

When asked if Von Luther's 
charge had any substance, 
Donald J. Cogsville, general 
manager of the Harlem Ur¬ 
ban Development Corp., said 
only, “We’re now evaluating 
several proposals and have 
not made any decision about 
the developer - or whffli pro¬ 
grams will b e on the site.” 

Von Luther asserts "that 
HUDC still expects to grant 
the multimillion dollar con¬ 
tract to Center City following 
the election and that McCall 
as a stockholder will benefit 
financially, as will Manhat¬ 
tan Borough President Percy 
Sutton, who also owns stock 
Jn the two companies. 

Von Luther said he bases 
his contention, partly on the 
details of the proposal still 
in the offing submitted by 
Center City which he said 
had called for: a commercial 
complex to accomodate the 
offices of the New York 
Amsterdam News and radio 
station WLIB; a 600-room 
hotel-motel with convention 
facilities: a 3000-seat Apollo 
Theater and two Loew’s mini¬ 
theaters. 

Speaking for Manhattan 
Borough President Percy 
Sutton, press secretary Frank 
Sutton, press secretary Frank 
Baraff, said that Sutton has 
never been Involved in Center 
City, is not now involved, and 
will not be at any future 
time. 
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Sutton and McCall Are Accused on Harlem Project 


By CHARLAYNE HUNTER I 

State Senator Sidney A. Von 
Luther charged yesterday that 
Ms Democratic primary op¬ 
ponent, Carl McCall, and Bor¬ 
ough President Percy E. Sutton 
of Manhattan were involved in 
a contract for the undeveloped 
part of the State Office Build¬ 
ing site in Harlem "that raises 
serious questions of conflict of j 
interest and fraud." 

Standing in front of Mr. Mc¬ 
Call’s campaign storefront at 
2743 Broadway, near 105th 
Street, Mr. Von Luther accused 
the two political allies of hav¬ 
ing “ripped off from the people 
of Harlem,” a $50-million con¬ 
tract that was the result of 
‘certain arcane deliberations,” 
rather than competitive bid¬ 
ding. 

The tentative approval of the 
contract which called for Cen¬ 
ter City Communications, 
Inc. to develop a commercial 
and communications complex 
on the site at 125th Street and 
Lenox Avenue, was the result) 
of a closed meeting in March, 
1973, according to Mr. Von 
Luther. 

Attending the meeting, he 


said, were Clarence B. Jones, a 
business associate of Mr. McCall 
and Mr. Sutton; Edward J. 
Logue, president of the State 
Urban Development Corpora¬ 
tion, and Jack E. Wood, presi¬ 
dent of its Harlem subsidiary, 
according to Mr. Von Luther. 

Mr. Von Luther said however, 
that the proposal was tabled 
at a meeting of the full Harlem 
Urban Development Corpora-] 
tion Board after he and others 
protested the manner in which 
it had been accepted. ■ 

Mr. Sutton is honorary co- 
chairman of the development 
corporation, and all elected of¬ 
ficials in the area, including Mr. 
Von Luther, sit on its board. 

Mr. Von Luther further 1 
charged that in an effort to se 
cure the contract, Mr. McCall, 
who was president of Center 
City Development Corporation, 
“knowingly participated” in a 
“gross misrepresentation of the 
fact,” listing the group’s cor¬ 
porate assets at $9-million. 

“That was a lie,” Mr. Von 
Luther said. "They had no as¬ 
sets at the time.” . 

The Senator, who represents 
the 28th Senatorial District, 
which includes the Upper Westj 


Side and Harlem, said he had 
filed a formal complaint yester¬ 
day with District Attorney 
Richard H. Kuh for possible] 
criminal action. 

Mr. Kuh said he he had 
adopted the policy of his prede¬ 
cessor, Frank S. Hogan that his 
office would have no comment 
on charges made during a poli¬ 
tical campaign. 

Mr. McCall, who came and 
stood within a few feet of his 
opponent during the news con¬ 
ference, said when Mr. Von 
Luther had finished reading a 
prepared statement that the 
charges were “outrageous and 
completely untrue.” Both he 
and Mr. Sutton denied any im¬ 
propriety or fraud. 

Mr. McCall said he resigned 
from Center City on March 1 
when he entered the Senate pri¬ 
mary race. 


Mr. Sutton said he had “no 
influence directly or indirectly 
upon H.U.D.C., U.D.C., Clarence 
Jones or anyone else. He also 
said that he had “never owned 
a share of stock in Center City 
nor has Center City owned a 
share in anything in which I 
owned shares.” 

Mr. Jones, the principal 
shareholder in Center City and 
the publisher of The New York 
Amsterdam News, said “ob¬ 
viously whoever made that re¬ 
port does not know how to jead 
a financial statement.” 

“H.U.D.C. asked for a pro 
forma statement, assuming that 
we would consolidate air the 
companies if we went into .this 
venture,” he said. “And it is not 
misrepresentation of f -the 
[facts. The words pro forma are 
on the consolidated balance 
sheet” 
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Committee In Formation 


N 


November 26, 1973 


Dear fellow Democrat t 

The Committee for a 1974 Presidential Election was formed 
by students at Columbia University and members, of Riverside 
Democrats. It grew rapidly to include individuals and organ¬ 
isations throughout the city. A partial listing is on the 
letterhead. 

__Our ai m is to bring pressure on Congress to rec ogni se the 

right of the electorate to decide the critical leadership crisis 
facing the nation. It is also our goal to prevent the confirmation 
of Gerald Ford as Vice-President, The issue of the Presidency 
must be decided by a national vote. 

Ve hope to build a strong movement for a 1974 Presidential 
election, Ve need your help to do this. Ve must act now or 
it will be too latei 

Our first event to launoh the movement is a debate and forum 
on November 30th, 8pm, in the auditorium of the School of International 
Affairs, Columbia University, 118th Street and Amsterdam Avenue. 


The speakers will bet Robert Vagner. Sr. (ex-Mayor. NYC)i 
Herman Badillo (Pern.Congressman)! Bella Atoms (Dam. Congresswoman) j 
Kieren O'Dougherty (Chrmn. Conservative Party )\ William Hathaway 
(Dam. Senatorh Frans Leichter (Den. Assemblyman)j Jesse Gray 
(Den. Assemblyman) t Sidney Von Lather (Den. State Senator) j 
Richard Gottfried (Den. Assemblyman) 


Ve expect extensive media coverage and must demonstrate 
strong support f or thlaupoveaante Please make every effort to 
attendt 


If you are interested in join ing the Committee, please call 
850-4573 or write to the above address. 

A contribution is very welcome and very needed. 


Date i November 30th 

Time i 8 pm 

Place i School of 

International Relations 
118th Street, Amsterdam Ave. 


Sincerely yours, 

Natalie Becker 
Roy Den Hollander 


•An official function of Riverside Democrats and the .Columbia Coalition for Progressive Action 
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Betsy Langman and Alexander Cockburn 


SIRHAN’S GUN 

Further inquiries into the assassination of Robert Kennedy 



Kennedy 


We is el 


These photographs, introduced at hearings in May 1974, purport to 
show significant differences between the bullets fired at Robert 
Kennedy and Edward Weisel in the pantry of the Ambassador Hotel. 


The sharpness oj the markings on the Kennedy bullet suggests that 
it was fired from a barrel whose rifling was in better condition than 
the one from which the Weisel bullet was fired. 


A nyone who has ever delved into 
assassination theory—unfortu¬ 
nately, an extensive field of study in 
this country—will, sooner rather 
than later, come to recognize fa¬ 
miliar landmarks. As he searches 
through court testimony, eyewitness 
reports, ballistic evidence, forensic 
testimony, implications of conspir¬ 
acy, even a dispassionate observer 
must finally conclude that nothing is 
certain; nothing can be believed. 
People hear things differently, see 
things differently, draw different con- 
elusions from the same evidence. 

The assassination of John F. Ken¬ 
nedy in Dallas in 1963 is the primary 
case in point. The anomalies that 
still exist leave anyone adept in the 
theory and practice of that particular 
shooting with the unhappy conclu¬ 
sion that the Warren Commission 
did not say the last word. 

Until recently the only assassina¬ 
tion that seemed beyond question 
was that of Robert F. Kennedy, killed 
by Sirhan Sirhan in the Ambassador 
Hotel in Los Angeles on June 5, 
1968. Nearly 100 people were in the 
pantry when the fatal shots were 
fired. Many eyewitnesses saw Sirhan 
spring forward, raise his gun, and 
fire. Many saw Kennedy fall, mortally 
wounded. There was no hurried au¬ 
topsy, or whisking away of the body, 
as occurred in Dallas. There was an 
enormous investigation, conducted 
by the FBI and the Los Angeles Po¬ 
lice Department. 

The police were aware that their 
investigation would be subjected to 
the closest of scrutinies. Robert 


Houghton, chief of detectives of the 
LA PI) and author of Special Unit 
Senator, the unofficial record of the 
investigation, understood that he 
was faced with a crime “that would 
be examined everywhere in the 
world, possibly for decades to come. 

. . . There were the clever people, as 
usual, standing by to profit from the 
cry of conspiracy, hooking their 
theories to journalistic wagons be¬ 
fore the Arlington soil was tamped.” 
No one wanted another Dallas and 
another tidal wave of speculation— 
so injurious to the self-esteem and 
reputation of investigative agencies. 
So the police took enormous pains, 
and just over a year after the assas¬ 
sination the Special Investigating 
Unit headed by Houghton reduced 
its vasFresearches into Fen illustrated 
volumes entitTecT An Investigation 
and Summary of the Senator Robert 
F. Kennedy Assassination. This re¬ 
port has not been made public, but 
Houghton summarized its main con¬ 
clusions as follows: that Sirhan fired 
the shots which killed Kennedy and 
wounded five others; that his act 
was premeditated; that he was not 


Despite the conviction of Sirhan 
on a charge of first-degree murder 
and the proclaimed intensity of po¬ 
lice investigation, doubts were raised 
almost within the year. The most 
popular area of speculation—as al¬ 
ways in such cases—centered around 
the problem of whether Sirhan had 
been involved in a conspiracy. Al¬ 
though many theories have been ad¬ 
vanced, starting with the famous girl 
in the polka-dot dress and stretching 
forward through Sirhan’s possible 
connection with A1 Fatah or other 
Arab groups, no hard evidence has 
yet been found to support any one 
of them. And if one considers the 
Manchurian Candidate theory (that 
Sirhan was the hypnotized agent of 
conspirators), then it becomes im¬ 
possible to arrive at any conclusions 
without the discovery of other con¬ 
spirators. But if Sirhan was hypno¬ 
tized to do the murder, he could have 
been hypnotized into amnesia about 
his instructions to perform it. Inves¬ 
tigators following this line must 
mount a treadmill of speculation. 


under the influence of any drug or 
intoxicant; that he was legally sane; 
and that there was no evidence of 
conspiracy. 


Betsy Langman spent three years investigat¬ 
ing the circumstances of Robert Kennedy’s 
assassination; she is now writing a book on 
the subject. Alexander Cockburn is a col¬ 
umnist for The Village Voice. Some of the j 
information in this article was acquired with/ 
the assistance of Theodore Charach ani 
Gerard Alcan, producers of the film Tae 
Second Gun. / 


A bout two years after the assas¬ 
sination, w r hat one might call the 
conspiracy-minded sections of the 
community began to speculate along 
very different lines. Much of this 
questioning was stimulated by The 
Second Gun, a film made by Tfipn- 
H ore~Ch~arach in 1970 7jbi^ film 
shown around New V o r kin late 1972 
and 1973—t ilted the whole R FK as- 
sassination industry in an entirely 
new direction. 









Cliarach’s film raised questions 
surrounding the physical circum¬ 
stances of Kennedy’s death: the gun 
fired by Sirhan and the bullets that 
struck Kennedy and five others. 
Charach’s film suggested that a sec¬ 
ond gun had been fired, that ballistic 
evidence seemed to show that all the 
bullets could not have come only 
from Sirhan’s gun, and that the au¬ 
topsy evidence of where the bullets 
hit Kennedy could not be reconciled 
with eyewitness testimony. 

In all this there was something 
both disturbing and bizarre. After 
all, Kennedy had been shot in front 
of many eyewitnesses, who, unlike 
some of the participants in the Dal¬ 
las drama, are still alive. It seemed 
a little like saying that there were 
“questions” as to whether Jack Ruby 
really killed Oswald, despite his com¬ 
mitting the deed on national tele¬ 
vision. 

Because the speculation seemed so 
absurd, many journalists felt there 
was little point in pursuing the im¬ 
plications of Charach’s film. Editors 
thought that the RFK case was one 
that need never burden their col¬ 
umns, and so any reporter who want¬ 
ed to follow it up had the utmost 
difficulty in getting a story into print. 
Nonetheless, after the Charach film, 
there were a number of people both 
on the West and East Coasts who 
felt that serious questions required 
answers, and that the investigation 
should be reopened. 

These questions have been repeat¬ 
ed so often during the past few years, 
multiplying and extending them¬ 
selves among journalists and poli¬ 
ticians in Washington, Los Angeles, 
and New York, that Sirhan’s current 
lawyer, Godfrey Isaac, has declared 
his intention of filing a writ of error 
coram nobis. This is a writ asking 
the Supreme Court of California 
for a judicial review on the grounds 
that subsequent to Sirhan’s convic¬ 
tion new evidence has come to light 
that might have affected the course 
of the trial. In October Isaac said 
that he expected to file the writ be¬ 
fore the end of the year, explaining 
that the questions were of sufficient 
importance to demand the considera¬ 
tion of a court rather than the specu¬ 
lation of “journalists, filmmakers, 
and book-writers.” 

Although the origin of these ques¬ 
tions can be attributed to Charach’s 
film, the present uneasiness arises 
from two lines of inquiry. 
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In the hope of clarifying these in¬ 
quiries, we have gone over the tes¬ 
timony of the grand jury hearing and 
the trial, and examined the autopsy 
and ballistic evidence developed by 
the original prosecution and by fo¬ 
rensic experts brought into the 
investigation at later dates. We have 
talked to the original prosecutors and 
defense attorneys, to scientists who 
were consulted and those who were 
not. As we shall see, it is valid to 
propose that a number of questions 
remain unresolved. 


L eaving aside all conspiracy the- 
■ ories and concentrating on mate¬ 
rial evidence of what took place in 
the Ambassador Hotel pantry, the 
doubts and the evidence that en¬ 
courage them arise from these con¬ 
tradictions: the autopsy shows th at 
Kennedy died from a wound in the 
head, the trajectory b eing hark nr 
f ront , right to lef t, and upwa rd. Hut 
Sirhan jyas-ahead of Kennedy in his 
p ath to the kitchen, and therefore his 
wou nds are not comp atible- with Sir — 
liaiT s position. The autopsy also 
s howsTTfaT'Kennedy was shot at vir ¬ 
t ually point-blank ran ge. Yet eyew it¬ 
nesses say t hat the muzzle of Sirha n’s 
g un wasnever~rdo8er-tharr~two feet . 
Filially, all eight bullets fired by Sir¬ 
han should match i n cha rac teristics 
with each - other and with thejjun that 
fjred tl iem. Yet some ba llistic_ experts 
clairu_ that—ihe.. .hnl lets cannot be 
matched to each other nor to the 
t est bulle ts introduced at the trial 
no r to S irHan~*s gun . Although evi- 
dence can be found to support the 
official accounting for the position 
of Kennedy’s wounds, the problems 
arising out of the gun and the bullets 
are not so easily settled. 

The autopsy on Robert Kennedy’s 
body was carried out over a period 
of six hours in the early morning of 
June 6, 1968. It was performed by 
Dr. Thoma s Noguchi, the county cor - 
ongl, along with two assistants and 
in the presence of at least a dozen 
people, among themU.S. government. 

pathologists fynm Wa AITnprtnn_jvfi© 

had flown to Los Angeles expressly 

to_w itness the autopsy. Noguchi 

found that Kennedy had been hit by 
three bullets. One had struck his 
head just behind his right ear and 
fragmented in the right-hand side of 
his brain. This was the bullet that 
killed him. Another had entered the 
jg back of the right armpit and exited 


in the front of the right shoulder. 
This bullet had left no fragments and 
was listed in the police accounting 
as having been “lost somewhere in 
the ceiling interspace.” The third 
bullet, entering within half an inch 
of the second one, traveled along the 
muscle structure of the back and 
lodged at the base of his neck. 

Noguchi retrieved this third bullet, 
the only one of those striking Ken¬ 
nedy that remained in good enough 
condition for constructive forensic 
e xamination , scratched his initials on 
its base and handed it over to the 
police. Noguchi also found that a 
f our th bullet had passed through 
Kennedy’s right shoulder pad, with¬ 
out actually touching his body. 

In the course of his autopsy No¬ 
guchi came to certain conclusions 
regarding the distance of the muzzle 
of the weapon from Kennedy’s body 
when the shots were fired. He dis¬ 
covered a phenomenon he later de¬ 
scribed as “very distinct paper-like 
stapling, as we call it, powder tattoo¬ 
ing on the surface of the right ear,” 
confirming the back-to-front trajec¬ 
tory, as “there was no powder in the 
front of the ear, no powder on the 
side.” At the grand jury hearing he 
said that the position of the ta ttooi ng 
indicated that the muzzle distance 
w as “very, very close.” “Do you have 
an opinion,” he was asked, “as to 
the maximum distance the gun could 
have been from the Senator?” “Al¬ 
lowing a variation,” Noguchi re¬ 
plied, “I_don’t think it wijl be more 
than two or three inches from the 
right ear.” On June 11, Nogu chi or ¬ 
ganized a test firing with LAPP of¬ 
fic ers of an Tver Johnson .22 revolv - 
er acquired from the LAPP proper- 
ty o ffice on June 10.^ This gun, 
tfie same type used by Sirhan, 
was used to observe tbe tattooing 
pattern on a hog’s ear. The observa¬ 
tion substantiated the autopsy’s con¬ 
clusion that the shots were almost 
contact wounds. This conclusion was 
buttressed by the opinion of De- 
Wayne Wolfer, the LAPD officer 
who - conducted a series of chemical 
tests on Kennedy’s jacket, conducted 
the test firing with Noguchi, and 
gave evidence in the trial of Sirhan 
that the maximum distance would be 
six jnches. That is, W offer was al¬ 
lowing for all conceivable errors. 
During the same examination, he 
safd~that he believed t hat the gun 
had beery fired against Kennedy’s 
head at a range of one inch. 


Such conclusions, by both Noguchi 
and Wolfer, raised some serious con¬ 
tradictions with the eyewitness rec¬ 
ollections of people who saw the 
shooting take place.* 


T 1 HE EYEWITNESSES, many of them 
standing next to each other, saw 
—or remembered they saw—very 
different things. Against the recollec¬ 
tions of the assistant maitre d’hotel, 
who says that he was holding Ken¬ 
nedy’s hand and leading him along 
—toward Sirhan—one can place the 
recollections of at least four other 
people who testified that Kennedy 
was turning to his left at the time 
Sirhan fired in order to shake hands 
with one of the waiters. Frank J. 
Burns, a friend of Kennedy’s, was 
standing off Kennedy’s right shoul¬ 
der when the shots were fired, and 
he testified at Sirhan’s trial that Ken¬ 
nedy had turned “almost ninety de¬ 
grees” at the time and therefore was 
not facing Sirhan’s gun muzzle but 
indeed presenting his right and hind¬ 
er side to it. It is difficult to find 
witnesses—apart from the assistant 
maitre d’hotel—who directly contra¬ 
dict his recollections and those of 
many others, such as Edward Mina- 
sian, Martin Petrusky, Jesus Perez, 
and Vincent Di Pierro, all employed 
in the Ambassador’s kitchen. 

It is, however, impossible to 
find witn esses who directly corrob¬ 
orate the autopsy evidence that the 
gun was practically touching Ken¬ 
nedy’ s head. Their estimates vary 
wildly. Pete Hamill, the columnist, 
put Sirhan seven feet from Kenne¬ 
dy. Juan Romero, a busboy who had 
just shaken hands with Kennedy, es- 

* At the trial the prosecution bypassed ! 
the dilemma, arguing that the eyewitness¬ 
es who testified for the government must j 
have been mistaken. j 

David _Fitts , prosecuting attorney: 

“With reference to the circumstances of 
the shooting, Your Honor, Your Honor 
has heard Karl Ucker and any number of 
witnesses who attempted to describe what 
happened; one witness has put the muz¬ 
zle of the revolver some three or four 
feet from the Senator’s head; others have 
it at varying ranges. The only way we 
can clear up whatever ambiguity there 
may be there and to show the truth is by 
the testimony of this witness [Wolfer], 
who, on the basis of the powder tattooing, 
and the experiments he performed with 
respect thereto, will testify that the muzzle 
range with respect to the Senator’s head 
was about one inch.” 

Grant Cooper, the defense counsel, 
agreed with this position. 
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timated “approximately one yard.” 

Valerie Schulte, a college student, 
said at the trial that “Sirhan’s arm 
and gun” were “approximately five 
yards from me, approximately three 
yards, something like that, from the 
Senator.” Edward Minasian, who 
was walking about a yard in front of 
Kennedy, thought that the barrel of 
Sirhan’s gun was “approximately 
three feet” from Kennedy. The closest 
to Kennedy that one can place the 
gun muzzle, going on these recol¬ 
lections, is about two feet—a dis¬ 
tance calculated from one recollec¬ 
tion that Sirhan was “three or four” 
feet away from Kennedy. Taken 
together with the evidence of autop¬ 
sy, this presents a problem. Defend¬ 
ers of the official story merely say 
that witnesses cannot be relied on, 
which, as anyone familiar with in¬ 
vestigations knows, is entirely true. 

At the time of Sirhan’s trial, no one 
worried about such inconsistencies 
because no one—including the de¬ 
fense attorneys—thought there was 
the slightest doubt that Sirhan bad 
fired all the shots. Sirhan’s defense 
rested on insanity-plea questions of 
“diminished capacity” rather than 
on the possibility of persuading the 
jury that there were reasonable 
doubts about the physical evidence. 

Sirhan’s chief defense attorney, 

Grant Cooper,_subsequently said that 
he wished he had r aisecf these ques - 
tions at the trial. At the time it sim¬ 
ply never entered his mind to do so. 

The prosecution seems to have 
been more sensible of the problem. 

On May 13, 1974, one member of 
the Los Angeles County Board of 
Supervisors, Baxter Ward, held a 
public hearing on the problems aris¬ 
ing out of the ballistic evidence in 
Kennedy’s assassination. Ward has 
long been one of the doubters of the 
official version, and his office has 
been engaged for some time in amas¬ 
sing as much evidence as possible to 
confirm his suspicions. At the hear¬ 
ing, Dr. Noguchi was asked if the 
district attorney’s office had been 
aware of the discrepancy between the 
testimony of their witnesses and the 
implications of his findings. • 

“I do not know,” Noguchi an¬ 
swered, “whether they knew or not. 

One of the deputy district attorneys 
approached me after I testified in 
grand jury. ... He said, ‘Tom, are 
you sure three inches?’ He offered 
that if I misunderstood—if I mis¬ 
stated—this is time now to correct it. 


... He was surprised that there was 
such a distance we were talking 
about.” 

None of the foregoing doubts 
would have aris en if all the b ullets 
fired in the pantry could be i dentK 
fied as having come from the same 
gun. But it is the problem of identi¬ 
fying the bullets that creates the 
most troubling difficulties, difficul¬ 
ties which, to this day, have not been 
settled and which more than any¬ 
t hing els e have fostered uneasiness 
among those who have examined the 
circumstances of the assassination. 


S irhan’s gun was taken from him 
by Rafer Johnson, who turned it 
over to an officer in the LAPD. In the 
grand jury hearings on June 7, De- 
Wayne W olfer t est ified briefly tha t he 
ha d examined the “near-per fec t” bul¬ 
let taken from Kennedy’s neck and 
tha t it had been fired from Sirhan’s 
gun. He had established this, he said, 
by test-firing Sirhan’s gun into a wa¬ 
ter tank, thus being able to retrieve 
the slugs unharmed. He had brought 
“some of the test shots’’—iojir— 
along to the grand jury and was able 
to. testify th at microscopic c ompari- 
son showed the four bullets to agree 
in characteristics with the bullet 
taken from Kennedy’s neck, thus 
showing that the latter bullet came 
from Sirhan’s gun. 

As we shall see, it sometimes 
becomes difficult to keep up with 
the vagaries of Wolfer’s ballis¬ 
tic evidence; even his statement be¬ 
fore the grand jury about the four 
bullets was later contradicted in re¬ 
marks he made under oath on Sep¬ 
tember 20, 1971, to an attorney who 
had challenged his professional cre¬ 
dentials in this and other cases. In 
these later statements, Wolfer sug¬ 
gested that the four bullets he had 
brought to the grand jury didn’t 
prove his point as well as three other 
bullets that he had left in his labo¬ 
ratory. On June 11, Wolfer performed 
further tests with another Iver John¬ 
son .22. These tests, conducted in 
the company of Noguchi and other 
witnesses, were the ones having to 
do with the hog’s ear. 

It is unclear why Wolfer could not \ 
have used Sirhan’s Iver Johnson .22. 
At the trial Wolfer said that it was 
not “available,” even though the 
grand jury hearings had been con- 
eluded at the time of his testing and ; 
he could have got the gun by court 
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order. Whatever the reasons, Wolfer 
used for his testing an Iver Johnson 
BeTwi thdrew from the L APP proper¬ 
ty division on June 10 , 196 8. It bore 
die serial number H18602. The serial 
number of Sirhan’s gu n wasH53725. 
The LA PP said Tt destroyed the 
test gu n in J uly 1969. 

This test gun has caused many 
confusions and uncertainties. Among 
the exhibits at the trial was an en¬ 
velope, labeled “Exhibit 55,” which, 
according to Wolfer, contained “three 
of the test shots that I took from peo¬ 
ple’s number six, the weapon [Sir¬ 
han’s], and this was from the water 
recovery tank, and that would be 
three test shots I used for compari¬ 
son purposes.” 

No one at the trial bothered to ex¬ 
amine this envelope. We must re¬ 
member the mental disposition of 
the defending attorneys. As Grant 
Cooper later explained, “there was 
no question” in his mind “but that 
Sirlian was the one that fired the fa¬ 
tal shots that killed Kennedy. Not 
only did we have the testimony of 
the witnesses but the conversations 
I had with Sirhan myself.” Some 
scrutiny of the evidence at the trial 
would have raised one immediate 
problem. Th e envelope alleged to 
contain the three bullets from SiF 
han T s gun (test-fired into the water 
tank th e day after the a ssassin ation) 
was quite clearly marked as contain¬ 
ing bullets fired from the gun. which 
Wolfer used on the, hog on June 11. 

This leaves a variety of possibil¬ 
ities. Either Wolfer put the test bul¬ 
lets from the Sirhan gun In ffuTex- 
hibit envelope and then made a mis¬ 
take and wrote the wrong serial 
number on The outside; oT ~Ke simply 
sent the wrong bullets along to the 
trial. It is hard to ascribe very sin¬ 
ister motives to the mislabeling, since 
any vigilant counsel would have no¬ 
ticed it. But the fact remains that 
at the trial—as at the grand jury— 
nobody introd uced any evide nce 
which scienti fically, or even demon- 
strably, linked Sirhan’s gun to t he 
bullets and fragments that made up 
th(! other relevant exhibits. - 

The observation that the envelope 
had been mislabeled, or contained 
the wrong bullets, was made by Wil¬ 
liam Harper, an expert in the study 
oFtechnical'and forensic investiga¬ 
tion of firearms. A man of consid¬ 
erable reputation in the field, he had 
for seven years been a consulta nt to 
the Pasad ena Police Depar tment,' 


and during a period of thirty-five 
years had handled more than 300 
cases for both defense and prosecu¬ 
tion in state and federal courts. In 
his professional capacity, Harper had 
often disagreed with Wolfer over the 
years and had warned Grant Cooper 
not to take Wolfer’s statements on 
trust. Cooper introduced Harper to 
Theodore Charach in the summer of 
1970. Charach had pointed out var¬ 
ious anomalies in the case to Cooper, 
who suggested that he communicate 
his doubts to Harper. In November 
1970 Harper went to the county 
clerk’s office to examine the evi¬ 
dence. The normal apparatus for as¬ 
sessing and comparing bullets is a 
“comparison microscope.” This is a 
heavy piece of equipment, difficult 
to drag around, and so Harper used 
a Balliscan camera which he had de¬ 
veloped with the help of Marshall 
Houts, a writer on medical and legal 
topics. The camera takes a series of 
photographs of a cylindrical object 
rotated in front of it. The resultant 
images are then blown up and used 
for comparison purposes. Harper 
made several visits to the clerk’s of¬ 
fice, and in December 1970 he swore 
out an affidavit outlining his conclu¬ 
sions. He mentioned the mistake in 
the numbering of the exhibits, but he 
also raised far more serious doubts. 

His affidavit reads in part: “From 
the general circumstances of the 
shooting, the only reasonable as¬ 
sumption is that the bullet removed 
from victim Weisel [one of those 
wounded in the pantry] was in fact 
fired from t he Sirhan gun. This 
bullet is in ne ar-perfect condition. 

I have, therefore, chosen it as a ‘test’ 
bullet from the Sirhan gun and com¬ 
pared it with the bullet removed 
from the Senator’s neck. . . . My ex¬ 
amination disclosed no individual 
characteristics establishing that Ex¬ 
hibit 17 ] the bullet from Kennedy’s 
neck] and Exhibit 54 [the_bullet 
from Weisel] had Been fired by the 
same gun. In fact, my examinations 
disclosed that bullet Exhibit 47 has 
a rifling angle of approximately 23 
minutes [14 percent] greater than 
the rifling angle of bullet Exhibit 54. 
It is, therefore, my opini on that bul- 
lets 4 7 and 54 could n o t have been 
fired from t h e same gun.” 

More simply, Harper had said 
this: Bullet A was fired from a dif¬ 
ferent gun than Bullet B. Fur¬ 
thermore, there is no evidence con- ] 
necting either bullet with Sirhan’s 


"] g un, apart from Wolfer’s swor n tes -' 
ti mony to th e grand jury an d the! 
s tipulations of cou nsel at the triahT 
Harper’s affidavit was made public 
in the spring of 1971. As could be 
expected, it provoked a series of at¬ 
tacks and counterattacks. An attor¬ 
ney acting on Harper’s behalf at¬ 
tempted to block Wolfer’s appoint¬ 
ment as chief forensic chemist in 
charge of the LAPD crime labora¬ 
tory, charging incompetence in the 
Sirhan case and others. This move 
failed. The district attorney of Lo s 
Angeles County, Josep h P. Busch , 
countered by saying that “serious 
questions” had been raised about the 
h andling of the exhibits in the coun- 
ty clerk’s office^ These questions were 
serious enough, he said, to warrant 
a gr and jury inves tigation into the 
clerk’s handling of the exhibits. 
Meanwhile, all investigative activity 
should be suspended. The grand jury 
duly reported that it had reserva¬ 
tions “about the present integrity of 
the ballistics exhibits.” Finally, in 
the fall of 1971, a board of in quiry 
dismissed all the questio ns raised by 
Charach, Harper, and others. Among 
other things, it found that Harper’s 
contention was “based on the rifling 
angle of one bullet being 23 minutes 
greater than that of a second bullet. 
When the meaning of 23 minutes_of 
difference is analyzed its importance 
is questionable.” 


M atters had reached this im¬ 
passe at about the time that 
Charach’s film was being released. 
Vague intimations of ballistic anom¬ 
alies were reaching a generally som¬ 
nolent public and receiving—apart 
from spotty coverage of Charach’s 
film—little public debate. 

On April 26, 1974, William Lys- 
trup, medical photographer at the 
Los Angeles County coroner’s office 
went to the county clerk’s office 
armed with another Balliscan camera 
and rephotographed the Kennedy 
and Weisel bullets. He had been dis¬ 
patched on this mission by Baxter 
Ward, the inquisitive Los Angeles 
County supervisor. A former anchor¬ 
man for KHJ-TV in Los Angeles, 
Ward was campaigning for the gov¬ 
ernorship of California, and he decid¬ 
ed, in the midst of last spring’s pri¬ 
mary campaign, to hold a public hear¬ 
ing on the Kennedy assassination. 

Convened on May 13, the hear¬ 
ing was attended by, among others, 
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Thomas Noguchi, who confirmed his 
autopsy report and said that a few 
weeks earlier he had reexamined the 
bullet from Kennedy’s neck and 
found the initials he had scratched 
on it during the autopsy on the night 
after the shooting. Also at the hear¬ 
ing were two additional experts in 
forensic ballistics—Herbert Mac- 
Donell and Lowell Bradford. Mac- 
Donell lias a hig h reputation in the 
world of forensic, investigation; he 
has appeared in many criminal cases 
and has developed some widely used 
techniques in the field of forensic 
science. 

In_a n affidavit MacDonell 

agreed with Harper on the rifling 
angle variations and added another 
point—t he difference in cannelures. 
A cannelure is any groove that runs 
around a bullet or cartridge case: 
cannelures are sometimes described as 
“knurled grooves.” MacDo n ell’s affi¬ 
d avit stated that the bullet from Ken¬ 
nedy’s neck had one cannelure and 
th e bullet from Weisel two canne- 
lures. To expound a piece of news 
that might seem unexciting to a lay¬ 
man, MacDonell explained that all 
eigh t cartridge cases taken from the 
S irhan gun were said to be m anuf ac¬ 
tu red by OMARK-C.C. 1. So far as 
MacDonell had been able to deter¬ 
mine, all bullets ma nufacture d by 
th is firm have two cannelures. Mac¬ 
Donell found thaTthe location of the 
cannelures on the Weisel bullet was 
close enough to the position of reg¬ 
ular OMARK-C.C. 1 cannelures that 
the Weisel bullet was probably of 
OMARK-C.C. 1 manufacture. He con¬ 
cluded that, since the Kennedy bullet 
had only one cannelure, “it could 
not have been part of one of the car¬ 
tridges taken from the Sirhan revolv¬ 
er.” MacDonell also noticed “a lack 
of agreement between' atiy o f the 
i dentifiable characteristics that ap- 
pear on the tw o bullets.” He con¬ 
cluded that the Kennedy a nd Weisel 
bu llets could not have been fired 
fro m the s ame weap on and, furt her¬ 
m ore, that the bullet ta ken from 
Ken nedy’s neck could not have~Been 
fired from Sirhan’s gun. 

Harper was ill and could not at¬ 
tend the hearing, but an affidavit 
confirming his previous conclusions 
was read into the record. Evidence 
was heard from Lowell Bradford, the 
director of a crime laboratory and a 
former employee of the state Depart¬ 
ment of Justice laboratory in Sac- 
25 ramento. Both Bradford and Mac¬ 


Donell agreed that the new set of 
Balliscan photographs matched those 
taken by Harper. Bradford could not 
find a rifling angle difference be¬ 
tween the Kennedy and Weisel bul¬ 
lets, but he agreed with MacDonell 
on the difference in cannelures. .Both 
Bra dfor d and MacDone ll c a lled for 
a refiring of the Sirhan revolver in 
a test presided over by a panel of 
forensic expert s. Bo th agreed that a 
comparison of the new test bullets 
with the Kennedy and Weisel bullets 
would be the only way to resolve the 
problems. Ward’s motion that the 
county supervisors propose an offi¬ 
cial reexamination of the evidence 
was defeated 3-2. 


A ll speculation about the pres¬ 
ence of a second gunman in the 
pantry of the Ambassador Hotel 
arises from two questions: the dis¬ 
crepancies of eyewitness testimony 
and autopsy reports, and the prob¬ 
lems of reconciling the Kennedy and 
Weisel bullets with each other and 
with Sirhan’s gun. 

To surmise that another person 
could have placed a gun within three 
inches of Kennedy’s head and pulled 
the trigger without being observed 
by anyone requires a leap of the 
imagination so enormous that such 
a possibility could only be forced on 
us by absolute contradictions in the 
material evidence. Despite the anom¬ 
alies that now seem self-evident, the 
absolute contradictions have not yet 
been conclusively proved. 

The most direct way of discover¬ 
ing whether such contradictions do 
exist is to conduct a test firing of the 
gun, together with a review of all 
the ballistic evidence by a panel of 
experts. This is now being called for 
by various concerned people, includ¬ 
ing Grant Cooper, Sirhan’s former 
attorney; Paul Schrade, who was 
himself wounded in the pantry; and 
many others. The di strict at tor ney’s 
office has ada mantly oppos ecLsuch 
an undertaking, In the sp ring of 
1973, Busch insisthcTihat “a refirin g" 
of w hat we absolutely know to be 
the murder weapon . . . would only 
give so me sort of backhanded cre¬ 
denc e to sensationalists who are try^ 
ing to raise some question about the 
validi ty of Sirhan working alone. ” 

In fact it appears that the DA’s 
office has been following the debate 
about the evidence with keen atten¬ 
tion. We have seen documents cir¬ 


culated throughout the DA’s office 
which attest to extensive research 
into Charach’s investigation and into 
other assassination theories. 

Since this is so, why won’t the 
DA’s office go ahead with the busi¬ 
ness of firing the gun, examining the 
bullets, and getting the whole matter 
resolved? There are, of course, the 
reasons that Busch publicly adduces, 
but there are other reasons that are 
not so obvious. Not everyone feels to¬ 
tal confidence in the validity of con¬ 
clusions established by forensic sci¬ 
ence. In the words of one detective, 
“forensic science is a lot softer than 
forensic scientists would care to let 
on.” Different schools of forensic ex¬ 
perts have different methods of eval¬ 
uating evidence. Wolfer, for exam¬ 
ple, turned down Noguchi’s proposal, 
immediately after the shooting, to 
have a n eutron activation anal ysis 
(NAA) done on the various bullet 
fragments. T his technique involves. 
bo mbardin g metal fragments with 
neutrons, then measuri ng and com¬ 
paring the effects ot r adioactivity to 
establish whether the fragments came 
f rom the same manufacturer. 

At Ward’s hearing, Dr. Vincent 
Guinn, a leading authority on NAA, 
said this test could still he done. It 
is entirely possible to find—as we 
did—forensic experts less confident 
that neutron tests are absolutely 
“conclusive.” Wolfer appears to have 
thought that Guinn’s NAA test would 
be so sensitive that results would 
vary within a single bullet and com¬ 
parisons would be impossible be¬ 
tween different bullets—an opinion 
hotly disputed by Guinn. Following 
this line of the absolute uncertainty 
principle, there are those in the DA’s 
office who believe that a test firing 
of the gun would not solve anything; 
they hold that the act of refiring 
would sufficiently alter t he ch arac¬ 
teristi cs of the barrel, and hence th e 
Bullet, to make satisfactor j compar - 
ison impossible. MacDonell’s answer 
to this is “Hogwash.” The firing of 
1,000 rounds from a high-powered 
rifle, he says, could make alterations, 
but certainly not a few test firings 
from Sirhan’s revolver. Furthermore, 
he says that the gun need noljiec- 
essarily be refired.. There is a process 
cal led" swaging in w hich .soft lead is 
pushed through the gun barr el, th us 
displaying characteristics sufficient 
for forensic""puirpdses. 

The district attorney’s office has 
one final position: that the time and 












place for a refiring of the weapon 
an d comparison of the bullets will 
come wh enever Sirhan’s present at¬ 
torney files a’"motion for a retrial. 
Then, says Busch, the reexamination 
of the evidence—in the framework 
of a proper court procedure—could 
take place. Either way , Busch and 
t he DA’s offi ce have the situation 
firmly under control. On the one 
hand they say that only “assassin a¬ 
t ion freaks "are raising any quest i ons 
about the shooting. O n the other 
hand, the DA’s office indicates ihat 
t he art of forensic evidence leaves 
something to be desired and from this 
position ann ounces that when a mo¬ 
tion lor retrial is filed, the examina- 
i tion can take pla ce. 

And so we come back to where 
we began. Six years after the assas¬ 
sination of Robert Kennedy, the one 
shooting that almost everyone be¬ 
lieved to have been satisfactorily re¬ 
solved, the circumstances still attract 
serious questioning from lawyers, 
journalists, and politicians across the 
country who now feel some doubt 
about the case, even if they are not 
quite sure why. These doubts will 
grow and feed on themselves. Hints 
about a cover-up will become asser¬ 
tions that one exists. This painfully 
fam iliar pro cess can be averted by 
a d ecision that t he UA or the at- 
torney general of California sho uld 
he_se n$ible enough to ma ke: {o es¬ 
ta blish a panel of forensic experts, 
organize an indepeh denf~examina- 
t iotTof the relevant bullets an d other~ 
physical evidence, and examine Sir- 
h an's gun . As Grant Cooper savs: 
“My approach to the DA would be 
this: ‘Look, the biggest feather in 
your cap would be to show how hon¬ 
est you are. Take the credit for it.’ 
No one likes to be horsewhipped 
into doing things!” 

The world of assassination theory 
is dense with non sequiturs, misun¬ 
derstood evidence, wild claims. In 
this case, excluding the theoretical 
possibilities of Sirhan having been a 
member of a conspiracy, it is not 
too difficult to settle speculation 
about what actually happened in the 
pantry of the Ambassador Hotel. It 
takes a candid acceptance by the 
DA’s office of the existence of doubt 
and a candid effort to dispel that 
doubt. Given the massive uncertain¬ 
ties of evidence and what that evi¬ 
dence means, one test firing might 
exorcise at least one of the ghosts 
of the Sixties. □ 
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TOP OF THE NEWS 


The Odd Couple 
and the old 

conspiracy theory 


By Lionel Rolfe and 
Jon Newhall 

Conspiracy theories are no longer 
as popular as they were following the Big 
Three assassinations of the late ’60s: JFK, 
RFK and Martin Luther King. Not even 
Gov. George Wallace’s hint that there 
might he more to his shooting than a lone 
maniac nor James Earl Ray’s attempt to 
get a new trial by claiming he was framed 
have much revived the dark game of con¬ 
spiracy. Presumably produced to exploit 
lingering doubts, a string of assassination 
movies has bombed disastrously at the box 
office. Over a year ago, The Second Gun^ jL 
feature documen t ary on t he m u rder of 
R obert Kennedy , ran less tha n a week in 
New York and never got out of town . Next 
came Executive Action , a sort of fictional 
documentary about the assassination of 
JFK; it knocked around listlessly for a 
while, and then flopped. The most recent 
assassination movie. Parallax View , has 
done the best of the three. A purely fic¬ 
tional treatment of a two-gun assassina¬ 
tion of an RFK-like senator, it is still in 
release six months after opening. But 
movie experts credit the leading man, 
Warren Beatty, more than the film’s mes¬ 
sage, and even at that, it will probably not 
turn a penny of profit. 

Yet conspiracy theories, even if 
they do not make for box office bonanzas, 
will not go away, and none has proved as 
hardy as the notion that Sirhan Sirhan had 
help in killing Robert F. Kennedy. To be 
sure, the RFK assassination, at the time, 
seemed the least open to question. No one 
had seen Oswald or James Earl Ray ac¬ 
tually pull the trigger, but dozens of 

Rolfe is a free lance who lives in Los 
Angeles. Newhall is the editor of Zodiac 
News Service. 


spectators had watched as Sirhan 
squeezed off his fatal rounds. Not even 
Sirhan himself has questioned his role in 
the assassination. But, from the start, there 
had been disquieting evidence—not the 
evidence of the eye or the ear, but hard, 
metallic evidence: bullets and guns. Bal¬ 
listics tests seemed to show that two guns, 
nor one, haefbeen fired that afterno pn 

That theory—that two guns rather 
than one had killed RFK—is enjoying a 
renaissance on the West Coast, thanks to 
two prominent Los Angeles public offi- 

Thesecond-gun 
theory of the RFK as- 
sassination, long 
dormant, is having a 
rebirth, thanks 
to Baxter Ward and 
Dr.Thomas Noguchi 


cials: Baxter Ward, Los Angeles County 
Su pervisor, and Dr. Thomas Noguchi. 
L. A. County Coroner . JJolh men are well 
suited for the role of gadfly. Ward, a 
former television anchorman who has a 
bit of the populist demagogue in him, has 
most recently been outraging his fellow 
supervisors by investigating the Los An¬ 
geles County Sheriffs Department. No¬ 
guchi, who came to fame as the coroner of 
both the RFK assassination and the 
Charles Manson murders, is as flamboy¬ 
ant as he is brilliant. He was briefly sus¬ 
pended in 1969 for wishing out loud for 
more bodies to work on— specifically, he 
fantasized about the crash of a 747 jet into 
a Los Angeles skyscraper. Yet the two men 
have more in common than their talent for 


publicity: there always seems to be some¬ 
thing at the bottom of the things they 
investigate. Which is why the American 
Academy of Forensic Scientists will hold a 
symposium solely on the RFK assassina¬ 
tion at its meeting Feb. 19-21 in Chicago. 

In May 1971, Ward says he still 
believed the Warren Commission version 
of what happened in Dallas, but one day, 
as a newscaster for KHJ-TV, he came 
across a highly respected southern Cali¬ 
fornia criminologist, William W. Harper. 
who apprised Ward of oddities in th e 
RFK case. Harper is a forensic firearms 
identification expert from Pasadena who 
for the previous 35 years had been a con¬ 
sulting criminologist with various Los An¬ 
geles area police forces, and the county 
granted him permission to study the bal¬ 
listics evidence after Sirhan’s conviction. 
After analyzing the bullets. Harper con¬ 
cluded that the official assassination story 
was false. That at least two guns fired the 
HuTIHsTn the Ambassador Hotel pantry 
that night. He studied the bullet recovered 
from Kennedy’s neck by Dr. Noguchi; he 
compared it microscopically to another 
slug removed from the abdomen of an 
_ABC-TV technician named William Wei- 
sel, who was wounded during the assassi¬ 
nation. Kennedy and Weisel were struck 
by bullets from similar but different .22 
caliber pistols, he said. 

Ward knew he had a good story, so 
he played it big. In his TV commentary he 
appealed for a retiring of Sirhan’s gun so 
that new tests could be conducted to clear 
up the mystery of the two bullets that did 
not match. 

At first the police and the district 
attorney’s office ignored the allegations; 
but as other conflicts surfaced, they began 
a crusade to discredit the physical evi¬ 
dence pertaining to the Kennedy case. 
They suggested that the bullets and gun 
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may have been “tampered, with” by un¬ 
known persons, and convened a Grand 
Jury which alleged that County Clerk Wil¬ 
liam Sharp had not properly protected the 
criminal evidence. A panel of Superior 
Court judges stepped in, reexamined the 
evidence, and concluded unanimously 
that the integrity ot the bulle ts and other 
evidence in the Kennedy case had not 
been compromised. Still, Ward’s crusade 
to reopen the case disappeared until he 
was reelected last year to the Board of 
Supervisors. In a county populated by 7 
million people, each of the five publicly 
elected supervisors wields enormous polit¬ 
ical power. 

Ward had not mentioned Kennedy 
during his campaign, but a couple of days 
after taking office, he spoke with the for¬ 
mer county clerk, whose career had been 
ruined by the Grand Jury. Shar p was bi t¬ 
te r. He told Ward that he had beco me a 
“victim of a political play just to provide" 
an excuse not to refire the Sirhan gun.” 
WarcTstill didn't bring up the matter. The 
first few months of his second term were 
stormy. After he clashed with the sheriffs 
department, he surprised everyone by 
declaring himself a candidate for governor 
of California in last June’s Democratic 
primary election. Ward was trounced by 
half a dozen other candidates, but for the 
first time in Ward’s political career, the 
Kennedy case became an issue. During his 
uninspired effort to capture the governor’s 
office. Ward was asked by people who 
remembered his television crusades if he 
would use the office to get to the bottom of 
the Kennedy murder. 

“I thought about it,” said Ward, 
“and decided the logical person to reopen 
the case would be the attorney general or 
the governor. The attorney general, how¬ 
ever, was Evelle Younger.” When serving 
as Los Angeles district attorney, Younger 
had been Sirhan’s prosecutor. 

Rather than wait for election. 
Ward decided to hold his own hearings. 
His opponents and the newspapers imme¬ 
diately suggested that he was exploiting 
the Kennedy tragedy. But Ward went on 
with his probe. 

Noguchi was the final witness be¬ 
fore his committee. Noguchi said, in his 
highly precise but heavily accented Eng¬ 
lish (he was born in Japan), that his pro¬ 
fession had been disgraced by Navy doc¬ 
tors’ sloppy autopsy of President 
Kennedy. He said that autopsy haunted 
him as he prepared to do an examination 
of equal historic importance on yet an¬ 
other Kennedy. This time, he explained, 
he saw to it that the autopsy was thorough. 
p recise, open and honest. 

The key findings in Noguchi’s ex¬ 
amination—a fact ignored when first re¬ 


vealed by Noguchi six years earlier—was 
that Bobby had been struck by bullets 
from extremely close range. Using life- 
size charts and scientific language to detail 
his findings, Noguchi reported that the 
fatal bullet had been fired at the senator 
with the muzzle of the pistol only onc -to- 
three inches awa y from Kennedy’s ear. 
TfuTother two shots that struck Kennedy 


hit hint directly under the right ar mpit, 
and both of these shots, said Nopud 
were perh aps fired with t he muzzle ac- 
tually pressed against Kennedy’s body as 
the tr igge r was p ulledL_ W hat’s more, said 
Noguchi, the shots were fi re d from behind 
the senator. 

This version did not mesh with the 
police version. Virtual ly every pers on.who 
witnessedSirhan’smovein£nLs_inthepan- 
try testified that he jumped off a low table 
an d approached Bobby from the front. 
They all stated that Sirhan had started 
firing at a perceptible distance away—gen¬ 
erally placing the gun three to twelve feet 
from Kennedy. No one recalled that the 
muzzle was ever closer than two feet in 
front of the senator. 


Neutron analysis is a relatively expensive 
and complex testing procedure because it 
requires a nuclear reactor, and few police 
departments keep one of those around. 
Noguchi wanted the test because he knew 
it was more sophisticated than the conven- 
-tional spectrographic emission tests usu¬ 
ally used to link bullets to a suspect’s gun. 

Noguchi said that he had made alf^ 
tKi arrangements for the tests when 
Wayne Wolfer, a Los Angeles Police 
Uepartment ballistics expert, stopped 
him. “I respected his opinions at the 
time,” Noguchi says now (one senses re¬ 
gretfully). Wolfer said the tests shouldn’t 
be conducted because they might confuse 
the issue and the results are subject to 
interpretation. During the Sirhan trial, the 
only evidence introduced to show the bul¬ 
lets had come from Sirhan’s gun came 
from Wolfer, who said he had examined 
them under a microscope. Thg results of 
microscopic comparisons are highly judg¬ 
mental and the spectrogram was, he said, 
“ misplaced.” f 

Wolfer refused, on the advice of 
counsel, to testify before Ward’s co rn- 


Recently, Noguchi gave New Times 
some of the background to his testimony. 
He claims that it was a year after the 
Sirhan trial that the implications of his 
autopsy began to sink in. He had given the 
whole story of his autopsy to the Grand 
Jury that indicted Sirhan, but was not 
allowed to repeat it during the trial. Ironi¬ 
cally, it was defense objections that kept 
him from testifying; its strategy was not to 
contest Sirhan’s role as the lone assassin. 
What was really on trial, Noguchi said, 
was Sirhan’s state of mind. 

The judge imposed a strict gag rule 
during the trial, and thus few of the wit¬ 
nesses were aware of what the others were 
saying. The press seemed to notice no 
discrepancy between what the coroner was 
saying and what witnesses to the assassina¬ 
tion were saying. A deputy distric t attor¬ 
n ey did, however. He approached No¬ 
guchi right after he had given his 
testimony before the Grand Jury and 
a sked him if he wanted an opp ortunity to 
ch ange—or corre ct—his autopsy. The dep¬ 
uty, whom Noguchi says he officially wants 
to “leave nameless,” grasped the signifi¬ 
cance of the coroner’s evidence apparently 
before the coroner did. 

One of the witnesses at Ward’s 
hearing was Dr. Vincent Guinn, a chem¬ 
istry professor at the University of Califor¬ 
nia at Irvine. Guinn testified that he had 
been contacted by Noguchi within days of 
the assassination. Out of thoroughness 
rather than suspicion, Noguchi arranged 
for Guinn to conduct a neutron activation 
analysis on all the bullets in the pantry. 


niittee. Like Noguchi, he has had his share 
of controversy. The 1971 Grand Jury re¬ 
port, which had put all the blame in the 
Kennedy case on Sharp, had arisen from a 
controversy about Wolfer. A Los Angeles 
attorney, Barbara Blher, filed a protest 
with the city’s Civil Service Commission, 
protesting Wolfer’s proposed promotion 
to head of the LAPD crime laboratory. 
She cited his botched ballistic exam¬ 
ination in the Kennedy case and that of 
Jack Kirschke, the former deputy district 
attorney who came home one day to find 
his wife in bed with another man. Wolfer 
got his promotion. A police department 
investigation said he was a fine fellow 
after all. 

Noguchi wasn’t Ward’s only wit¬ 
ness. In an affidavit. Harper, who was ill, 
stated flatly that the official police version 
of a lone assassin wasn’t true. Using a 
microscopic camera, known as a Hycon 
Balliscan camera, he studied the signifi¬ 
cant bullet slugs removed at the scene. The 
Hycon Balliscan camera enables It 
c riminologist to photogr aph the ent TFeYfif) 
degree surface of a spent slu g, magnifying 
the bullet with its grooves so that Jhe 
“rifling angles” can be compa red „with 
those o f other slugs . 

Harper said the rifling angles of the 
bullet removed from Kennedy’s neck and 
those on the slug removeffTrom WeTsel 
5id_ not match. He said the two Bullets 
“could not have been fired from the same 
gun.” 

Lowell Bradford, of Campbell, 
California, the former head of the Santa 
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Clara County District Attorney’s crime 
laboratory, explained cannelures. Canne¬ 
lures, he said, are “circumferential 
grooves” that bullet manufacturers cast in 
slugs to help guide the bullet from the 
gun’s muzzle. The cannelures are plainly 
visible to the naked eye. Some have one 
cannelure, some have two. Bradford 
pointed out that the fatal Kennedy bullet 
had one and the Weisel bullet had two. 

What this meant, said criminolo¬ 
gist Herbert MacDonnel, from Elmira, 
New York, is that Kennedy and Weisel 
were apparently struck by bullets of dif¬ 
ferent manufacture. 

After Sen. Kennedy’s - shooting, 
conspiracy rumors swept the nation. One 
young Kennedy worker, Sandy Serrano, 
had been sitting on a fire escape directly 
outside the pantry area. She told a na¬ 
tional television audience that minutes 
after bullets felled the senator a girl in a 
“polka dot dress” raced down the fire 
escape past her, yelling, “We shot him. We 
shot him. We shot Kennedy.” Serrano’s 
account meshed perfectly with the testi¬ 
mony of another Kennedy supporter, 
Thomas DiPierro, who was standing in the 
pantry when Kennedy entered the room. 
He said he saw the girl in the “polka dot 
dress” just before the shooting started. 
DiPierro told police that Sirhan and the 
girl were standing next to each other on a 
low metal table, and that the young 
woman appeared to be steadying Sirhan. 
Moments later, Sirhan was filling the pan¬ 
try with bullets, Kennedy was down, and 
the girl in the polka dot dress was gone. 
Los Angeles police were never able to 
crack the story of the mysterious polka dot 
lady. Under intense police pressure, Di¬ 
Pierro reluctantly admitted the polka dot 
lady might have been Valerie Schulte, a 
Kennedy worker who was wearing a dress 
with large green circles, not black polka 
dots. DiPierro later backed away from his 
identification of Valerie Schulte, and po¬ 
licemen themselves determined that she 
had not entered the pantry until after 
Kennedy. 

The most prevalent theory among 
assassination researchers—a theory that 
neither Ward nor Noguchi would ever 
publicly subscribe to—paints Sirhan as a 
kind of programmed assassin, a la The 
Manchurian Candidate. 

Researcher and writer Robert Blair 
Kai ser, whose book RFK Must Die is the 
standard reference work on the case, wa s 
the first person to hint of this possibility. 
When he was an investigator for Sirhan’s 
defense team, he witnessed a series of 
bizarre hypnotic sessions between Sirhan 
and psychiatrist Bernard Diamond. A 
University of California at Berkeley psy¬ 


chiatrist specializing in criminal behavior, 
and something of a hypnotist, Diamond 
quickly discovered how easily Sirhan 
could be hypnotized. Kaiser sat in on a 
great many of the sessions. Diamond 
found he could utter the right words to 
place Sirhan in a trance, get him to climb a 
wall like a monkey, and then bring him 
out with Sirhan remembering nothing. 
There was also George Plimpton’s testi¬ 
mony from the night of the assassination. 
Plimpton, who had helped wrestle the gun 
away fr om Sirhan,"said thaf~Sirhan's eves 
had a pe aceful look as he pulled th e trip-_ 
ger. IT w as as if, he said, Sirhan were in a 
trance. 


Diamond discovered that Sirhan 
displayed puzzling blocks. Even under 
hypnosis, he was unable to remember 



bringing his gun into the Ambassador. He 
could not remember the shooting, and 
where he had been before the assassina¬ 
tion remained hazy. 

Sirhan bridles at the suggestion 
that he was hypnotized, and Diamond 
apparently accepted his explanation that 
he hypnotized himself. Sirhan was en¬ 
chanted by self-hypnosis. Yet there 
se emed to be telltale blocks in his 
m emory. He always balked at the name of 
a man who went on the lam after the 
Kennedy murder. He was a man with 
whom he had explored the occult, but 
Sirhan always insisted that he had nothing 
to do with the assassination. When the FBI 
caught up with the man in a small north¬ 
ern California town, they quickly accepted 


his explanation that he was trying to run 
away from his wife. 

Sirhan’s diary was filled with writ¬ 
ing that repeated over and over again: 
“RFK must die. RFK must die. Robert 
Kennedy must be assassinated.” To po¬ 
lice, these mad scribblings indicated the 
premeditation that drove Sirhan to kill. 
These same police officials disregarded 
the words Sirhan repeatedly wrote on the 
same pages: “p ay to the order of. . . pay , 
to the o rder of Sirhan Sirhan.” 

Assassination enthusiasts, who are 
convinced Sirhan was selected and hyp¬ 
notically programmed to walk into the 
pantry and begin shooting at Kennedy, 
are convinced that they know who the 
second gunman was. In the confusion 
when Sirhan stumbled forth and began 
shooting wildly, the real gunman shot 
Kennedy from behind. (This is the central 
idea of Parallax View.) They point out 
that an armed security guard had his pistol 
drawn during the terrifying chaos in the 
pantry. A newsman named R obert S chul- 
man told police he saw the guard fire a few 
shots. He thought the guard was firing 
back at Sirhan (who was never h'f), nr 
Kennedy from behind. What makes this 
theo ry even more intriguing is that the 
guard later admitted he owned a .22 cali¬ 
ber I ver -Johnson pistol hut he sold it to a 
friend who live d in Arkansas- The-.-new 
owner of the pistol reports that the gun 
was “stolen” from his home. 

Ward compiled an official tran¬ 
script of the hearings and presented it to 
the four other members of the board. He 
pleaded with his colleagues for permission 
to turn the county’s evidence over to an 
independent body of investigators. All but 
one. Kenneth Hahn, voted no. Those who 
had voted negatively openly admitted that 
they had been swayed by pressure and 
pleas lodged by Los Angeles city, county 
and state agencies—the ones that had con¬ 
ducted the 1968 investigations. The Los 
Angeles Times threw its editorial weight 
against Ward and Noguchi, calling Ward’s 
hearings a “ghoulish inquiry.” 

These two—Baxter Ward, the poli¬ 
tician. a sort of foreshortened John Ken¬ 
neth Galbraith, and Noguchi, a quick but 
amiable little man whose merry eyes seem 
to reflect knowledge of which he is sole 
possessor—these two mainly want an ob¬ 
jective review of the Kennedy case by a 
body with no government connections. 
Ward sees little chance of this, but No¬ 
guchi thinks the truth will emerge. Per¬ 
haps the forensic scientists’ symposium 
will reveal the truth, and if it shows that 
two guns did it instead of one, all that will 
be left is who and why. 0 
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For Immediate Release 


Contact: Susan Johnson Baldwin 

662-4824 


Roy Hollander 
850-7074 


COALITION TO REOPEN RFK ASSASSINATION CASE FORKED 


The Citizens’ Coalition to Reopen the Robert F. Kennedy 
Assassination Case was formed this week in New York City to 
investigate contradictions in the official report on the 
Kennedy assassination (please see enclosed letter), and to 
mobilize public support for resolving these contradictions. 

The group, a non-partisan coalition of private citizens, 
attorneys, students, and professionals, is a grassroots 
organization that is committed to having this case reopened. 

From information that the Coalition has gathered, many 
serious questions have arisen about the assassination. 

"After I'd seen the press conference with (former Con¬ 
gressman) Allard Lowenstein, I called him up with the idea 
of forming a coalition to investigate this case," said Ms. 
Patricia Nordstrom, an advancewoman in Robert Kennedy’s 1968 
campaign. "I also spoke with other people who were involved 
in the campaign and private citizens who have expressed con¬ 
cern abouth the many unresolved questions in this case." 

Noting that she had been a Kennedy aide in the California 
primary, Ms. Nordstrom, co-ordinator of the Coalition and a 
working member of the Robert F. Kennedy Memorial Foundation, 
remains "perplexed as to whether this was a conspiracy or 
whether one man killed Kennedy." 


(more) 
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Wis, Nordstrom said that she has "very serious doubts" 
regarding the prevailing theory that Sirhan Sirhan was the 
lone assassin. "I hope the growing sentiment to reinves¬ 
tigate the assassination will, in the end, uncover the 
truth,” she concluded. 

At the present time, the Coalition is asking members to 
get in touch with other organizations and public figures to 
endorse and actively support its effort. 

The basis of the Coalition's concern is the threat to 
the nation's democratic institutions presented by assassin¬ 
ations and attempted assassinations. The group claims that 
the only way to insure open and free elections in the future 
is to put to rest the questions in the Robert F. Kennedy case 
that are, to date, unanswered by responsibile authroities. 

The Citizens' Coalition to Reopen 

the Robert F. Kennedy Assassination Case. 


THE NErf YORK COALITION TO REOPEN 

THE ROBERT F. KENNEDY ASSASSINATION CASE 

c/o Nordstrom, 350 West 88th Street 
New York, New York 10024 


February 25. 1975 


Dear Friend, 

The New York Coalition to Reopen the Robert F. Kennedy 
Assassination Case will sponsor a special free showing in 
March of "The Second Gun," the controversial documentary 
film on the Robert Kennedy assassination in Los Angeles that 
was unaccountably withdrawn from public distribution after 
one week in New York in 1973- 

The film will be shown at the Graduate Student Center 
of City University, 33 West 42nd Street, on Thursday, March 
13, at 7 s 00 p.m. The room number for the showing will be 
posted on the bulletin board in the lobby of the Center. 

The Coalition is a non-partisan group of citizens who 
want to mobilize public opinion to pressure responsible author¬ 
ities to reopen the investigation of an event which had such 
a profound effect on the course of American history. 

The two-hour film, produced by Theodore Charach and 
Gerard Alcan, raises questions about circumstances surrounding 
Kennedy's death, including the following: 

1. How many bullets were fired during the Ambassador 
Hotel ordeal: 

2. Why the ballistics report and the general report 
of the incident do not agree; 

3. Why so many pieces of evidence are missing; 

4. Why the eyewitness accounts differ from the autopsy 

report. 

After consulting experts and eyewitnesses who have been 
seeking additional information in this case since 1968, the 
Coalition, formed in January of this year, decided that this 
screening would get our public campaign off to a challenging 
and thought-provoking start. 

Speakers invited to comment on the film and the case are 
Dr. Cyril Wecht, a long-time friend of the Kennedy family and 
renowned pathologist, and Antonio G. Olivieri, former New York 
Assemblyman and a Democratic candidate for Lt. Governor in last 
year's Primary, 



tfe look forward to seeing you at this special showing 
of "The Second Gun." Please return the enclosed postcard 
to receive more information about the Coalition, or tele¬ 
phone Pat Nordstrom at 212-977-2871. 

Cordially, 


Patricia Nordstrom 


Roy Hollander Susan Johnson Baldwin 



Dear Friend 


We are a group of citizens who are trying to mobolize 
public opinion to pressure the proper authorities into re-opening the 
Robert F. Kennedy Assassination Case. 

We understand that, during the investigative procedures 
and the trial, a number of questions were not sufficiently answered 
by the then Los Angeles District Attorney Evelle Younger. A republican, 
he now serves as Attorney General for the State of California, and is 
still disinterested in bringing the case to the public. 

In addition, new probes into the Kennedy case have re¬ 
vealed that the District Attorney's office headed by Joseph P. Busch 
refuses to answer the still unanswered questions that we, as a coalition, 
and former Congressman Allard Lowenstein are asking. 

We believe that four general points must be considered 
when one is attempting to reconstruct this case: namely, 

1„ How many bullets were fired during the Ambassador 
Hotel ordeal; 

2. Why the Ballistics report and the General Report 
of the incident do not agree. 

3. Why so many pieces of evidence are missing. 

4. And, why the eye-witness accounts differ from the 
autopsy report. 

We suggest that five concrete steps urged by two in¬ 
vestigators in this case should be followed: 

They are as follows: 

1. Test fire the Sirhan gun for the purpose of bullet 
comparisons. 

2. Convene an independent panel of ballistics experts 
to conduct a complete restudy of ballistics issues 
in this case. 

3. Administer Neutron Activation Tests to help determine 
the source of bullets and bullet fragments which were 
recovered. 

4. Release or undertake an official trajectory study ac¬ 
counting for bullet damage in the pantry. 

5. Release the Ten Volume report of the official investiga¬ 
tion and permit reasonable access to important items of 
evidence. 






Page Two 


Very briefly, we have explained to you some of the 
many disparaging and unanswered contradictions in this tragic case. 
Our problem now is to motivate you, our allies, to contact political 
associations, various organizations to which you belong, and friends. 
We hope by a chain arrangement that all those interested persons 
will make the same commitments to build this movement. 

In closing, we would say that this case is obviously 
a difficult one. But we would go one step further to say that we 
believe that it is a difficult case that should and must be solved . 
There are too many contradictions that Los Angeles authorities 
have not been able to answer. There has been too little interest 
under the agencies of the federal government to re-open the case. 

In addition, those of us who are interested in democratic govern¬ 
ment wonder if it will be possible to hold open and free elections, 
without assassinations in the future, IF THIS CASE IS NOT RESOLVED. 

Help Us...... 


Patricia Nordstrom - 977-2871 
Roy Hollander - 850-7074 
Susan Baldwin - MO2-4824 




STATEMENT BY 'BY-STANDERS SHOT IN THE AMBASSADOR HOTEL PANTRY 

Jfour of ug who were wounded during the assassination of 
Robert Kennedy have become convinced of the need of a new 
investigation of this case . Unitl now we have strongly 
resisted all efforts to question the obvious and official 
version that Kennedy's death and our wounds involved only 
one gunman. Former New York Congressman Allard Lowenstein 
and Paul Schrade (one of us) have raised serious questions 
about the substantial dictions and gaps in the evidence 
which have created grave doubts in our minds about the 
official version. 

We can no longer resist when faced with such compelling 
questions. We need to know. Therefore, we support further 
tests and investigation by competent and reputable experts . 
as proposed by Lowenstein and Schrade, in order to reconcile 
and to answer their three key questions: 

1. Why does the bullet (Exhibit #47) extracted 

from Kennedy not match.the bullet (Exhibit #54) 
extracted from Weisel (one of us) in any of 
its primary characteristics if they came from 
one gun? 


2 . 


Why did the prosecution's own eyewitness 
and its own expert witnesses so sharply 
and directly contradict each other on 
their estimates of the distance of the 
gun from Kennedy? 

3. Why is there no reliable inventory of the 
number of bullets fired and their trajec¬ 
tories? 

The tests and investigation proposed by Lowenstein and Schraae 
will answer these questions. If such a new investigation 
reconciles the gaps and contradictions in the evidence then we 
can have the peace of mind that we most desire and we will be 
sure that justice was done. If, on the other hand, the new 
investigation shows that more than one person was involved in 
the assassination then the full truth must be pursued and a 
greater measure of justice must be provided. 

We have known the horror and pain of this experience as few 
others have. It has changed our lives. We as many others 
will always feel deeply the terrible loss of Robert Kennedy . 








Therefore, we make this special pica to the authorities to 


re-open and continue the investigation of this case and to 
pursue the full truth. 


Paul Schrade 
William Weisel 
Irwin Stroll 


Ira Goldstein 



Statement by Karl Uecker 


"I have told the police and testified during the trial that there was a 
distance of at least ih feet between the muzale of Sirhan's gun and Senator 
Kennedy's head. The revolver was directly in front of my noee. After 
Sirhan's second shot, I pushed his hand that held the revolver down, 
and pushed him onto the steam table. There is no way that the shots 
described in the autopsy could have come from Sirhan's gun. When I 
told this to the authorities, they told me that I was wrong. But I 
repeat now what I told them then: Sirhan never got close enough for 
a point blank shot, never." 




Statement by Richard Lubic 

"I was at Senator Kennedy's right side when Sirhan appeared. 

I testified at the trial about Sirhan's comment to Senator 
Kennedy before he began shooting. What I want to stress 
today is that the muzzle of Sirhan's gun was 2 to 3 feet away 
from Senator Kennedy's head. It is nonsense to say that he 
fired bullets into Senator Kennedy from a diistanbe of 1 to 2 
inches, since his gun was never anywhere that near to Senator 
Kennedy. 


"I was kneeling at Senator Kennedy's right side after he fell 
to the floor. I saw a man in a guard's uniform standing a 
couple of feet to my left behind Senator Kennedy. He had a gun 
in his hand and was pointing it downward. 

"I told these facts to the authorities during the investigation. 
Even though I testified at the trial about other matters, they 
showed no interest in the information that I gave them about the 
distance of Sirhan's gun from Senator Kennedy^ or the presence 
of anthor gun immediately behind Senator gennedy." 


I 


POSTMORTEM PROTOCOLS IN OFFICIAL 
MEDICAL-LEGAL INVESTIGATION— 

A STUDY IN CONTRAST 


(AUTOPSY REPORTS IN THE ASSASSINATION 
DEATHS OF PRESIDENT JOHN F. KENNEDY 
AND SENATOR ROBERT F. KENNEDY) 


COUNTY OF LOS ANGELES 

DEPARTMENT OF CHIEF MEDICAL EXAMINER-CORON: 
Hall of Justice, Los Angeles, California 90012 
Thomas T. Noguchi, M.D. 

Chief Medical Examiner-Coroner 


File 68-5' 

This is to certify that the autopsy on the body of Senator Robert 
Kennedy was performed at The Hospital of The Good Samaritan, Los Ange 
California, by the staff of the Department of Chief Medical Examiner-Coroi 
on June 6, 1968. 

From the anatomic findings and pertinent history, I ascribe the death 

GUNSHOT WOUND OF RIGHT MASTOID, PENETRATII 
BRAIN. 

The detailed medical findings, opinions and conclusions required 
Section 27-191.4 of the Government Code of California are attached. 

Thomas T. Noguchi, M. 
Chief Medical Examiner Coror 

T TV 
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FINAL SUMMARY 


Gunshot Wound No. 1 (Fatal Gunshot Wound) 


ENTRY: 

COURSE: 


EXIT: 

DIRECTION: 

BULLET RECOVERY: 


Right mastoid region 

Skin of right mastoid region, right mastoid, 
petrous portion of right temporal bone, right 
temporal lobe, and right hemisphere of cere¬ 
bellum 
None 

Right to left, slightly to front, upward 
Fragments (see text) 


LESIONS IN DETAIL ( NEUROPATHOLOGY) 

A. Primary lesions—caused by the bullet and further injuries by bone and 
bullet fragments 

1. Bone, dura, and dural sinus 

a. Penetration of right mastoid process 

b. Fracture of right petrous ridge 

c. Severance of right petrosal sinus 

d. Metal fragments in right temporal bone 

2. Cerebrum 

a. Contusion-laceration and hemorrhage of right temporal lobe 

b. Intraventricular hemorrhage due to above 

c. Metal and bone fragments in right temporal lobe 

3. Cerebellum 

a. Hemorrhagic tract and cavity in right cerebellar hemisphere 

b. Metal and bone fragments in right cerebellar hemisphere 


B. Immediate Secondary Lesions 

1. Bone Lesion 

a. Fracture of right supraorbital plate 

2. Meningeal Lesions 

a. Subdural hemorrhage 

b. Subarachnoid hemorrhage 

c. Laceration of right supraorbital dura 

3. Cerebral Lesions 

a. Contusion-laceration of right orbital gyri 

b. Contusion-laceration of right occipital lobe 
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c. Contusion of contralateral (left) inferior temporal gyrus 

4. Cerebellum 

a. Hemorrhagic necrosis of cerebellar tonsils 

5. Brain Stem 

a. Hemorrhage in midbrain 

b. Hemorrhagic necrosis of left inferior olive of medulla 

6. Epidural hemorrhage of Cl and C2 vertebral level 

C. Later Secondary Lesions 

1. Edema of brain and herniations 

2. Subdural hemorrhage 

3. Subarachnoid hemorrhage 

4. Intracerebral and intraventricular hemorrhage 

5. Hemorrhagic infarction of right temporal cortex 

6. Intracerebellar and intraventricular hemorrhage 

7. Petechial hemorrhages of thalami 

8. Brain stem hemorrhage and early necrosis 

9. Herniation of cerebellum through craniotomy wound 

10. Early laminar necrosis of occipital lobe 


Gunshot Wound No. 2, Through-and-Through 


ENTRY: 

COURSE: 

EXIT: 

DIRECTION: 

BULLET RECOVERY: 


Right axillary region 

Soft tissue of right axilla and right infraclavic- 
ular region 

Right infraclavicular region 

Right to left, back to front, upward 

None 


Gunshot Wound No. 3 


ENTRY: 

COURSE: 


tXlT: 

DIRECTION: 

BULLET RECOVERY: 


Right axillary region (just below Gunshot 
Wound No. 2 entry) 

Soft tissue of right axil'a, soft tissue of right 
upper back to the level of the 6th cervical 
vertebra just beneath the skin 
None 

Right to left, back to front, upward 
.22 caliber bullet from the soft tissue of para¬ 
cervical region at level of 6th cervical vertebra 
at 8:40 a.m.. June 6, 1968 
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Evidence of Recent Surgical Procedures 

1. Craniotomy, right temporal occipital 

2. Other, minor surgical procedures are described elsewhere 

Pathologic Findings Related to Gunshot Wound No. 1 

1. Hypostatic Pneumonia 

Miscellaneous Pathologic Findings not Related to Cause of Death 

1. Adenoma of the left kidney (benign) 

2. Retention cyst of left kidney 


DESCRIPTION OF GUNSHOT WOUNDS 


Gunshot Wound No. 1 

The wound of entry, as designated by Maxwell M. Andler, Jr., M.D., neuro¬ 
surgeon attending the autopsy, and more or less evident by inspection of 
the apposed craniotomy incision, is centered 5 inches (12.7 cm) from the 
vertex, about s/ A inch (1.9 cm) posterior to the center of the right external 
auditory meatus, about y A inch (1.9 cm) superior to the Reid line, and 2 i/ 2 
inches (6.4 cm) anterior to a coronal plane passing through the occipital 
protuberance at its scalp-covered aspect. The defect appears to have been 
about -y lR inch (0.5 cm) in diameter at the skin surface. The surgical inci¬ 
sion passing through the area of the wound of entry has been fashioned in a 
semilunar configuration with the concavity directed inferiorly and pos¬ 
teriorly. The incision has been intactly sutured by metallic and other 
material. The arc length is about 4 inches (10 cm). 

Further detailed description of the area is given elsewhere in this report. 

Varyingly moderate degrees of very recent hemorrhage are noted in the soft 
tissue inferior to the right mastoid region, extending medially as well. 
There is no hematoma in the soft tissue. 
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In conjunction with the wound of entry, the right external ear shows, on 
the posterior aspect of the helix, an irregularly fusiform zone of dark red 
and gray stippling about one inch (2.5 cm) in greatest dimension, along the 
posterior cartilaginous border and over a maximum width of about \/ A inch 
(0.6 cm) at the midportion of the stippled zone. This widest zone of stip¬ 
pling is approximately along a radius originating from the wound of entry 
in the right mastoid region. Moderate edema and variable ecchymosis is 
present in the associated portions of right external ear as well. 

No evidence of powder burn, tattoo, or stippling is found in the area sur¬ 
rounding the wound of entry of Gunshot Wound No. 1, to include an arbi¬ 
trary circular zone superimposed upon the above-described stippling on the 
right ear. 

\ LESIONS IN DETAIL {.NEUROPATHOLOGY) 

I 

; A. Scalp and Cranium 

; A U-shaped recent surgical wound is present over the right temporo- 

| occipital region of the recently shaved scalp behind the right ear. Many 

I wire sutures are in place. About 2 cm above the tip of the mastoid proc¬ 

ess immediately behind the pinna at about the level of the external audi- 
t tory meatus, the anterior portion of the skin of the incision shows a 

f semicircular defect said to be a portion of the original bullet entrance 

j • wound (according to the surgeons who were present at the examination). 

After removing the wire sutures, the scalp is incised by the usual mas- 
toid-to-mastoid incision across the vertex. The incision on the right is 
extended into the surgical incision mentioned above. After reflecting the 
scalp, dark red subcutaneous and subgaleal hemorrhages are found in 
: the right temporo-occipital region overlying and around the wound and 

the surgical craniotomy over an area measuring 9.5 X 10 cm. The hemor¬ 
rhage ranges up to 3 mm in thickness. The right temporal muscle shows 
S a small amount of hemorrhage along its posterior aspect. 

The bony defect of the cranium included the superior portions of the 
right mastoid process and the adjacent temporo-occipital bones in an 
irregularly oval area measuring 6x5 cm. Gelfoam and hemorrhagic 
material is removed from the craniotomy site. 

A circumferential cut with three notches is made in the calvarium with a 
vibratory saw. The calvarium is removed from the underlying dura. 
There is no lesion in this portion of the cranium. 

The bone surrounding the craniotomy is removed in a single piece, in¬ 
cluding the posterior half of the right external auditory canal. The bul¬ 
let wound in the skull appears to be located with its anterior margin 1 
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cm posterior to the right external auditory meatus, 2 cm superior to the 
tip of the mastoid process; but the original configuration is obscured by 
the surgical enlargement and by the adjacent craniotomy. The surgical 
opening of the right temporo-occipital bone measures 6 cm anteropos- 
teriorly and 5 cm supero-inferiorly. Burr holes, saw cuts, and rongeur 
cuts can be seen along the margins of the bone. 

The bullet wound of the mastoid extends medially to the base of the 
petrous portion where there is a triangular defect with the base of the 
triangle corresponding to the petrous ridge and measuring 8 mm in 
width. 

A curved fracture about 1 cm long is found in the central thinnest por¬ 
tion of the right supra-orbital plate with intra-orbital hemorrhage 
beneath it surrounding the right eye. A laceration of the dura and 
contusion of the right orbital gyri are located above the fracture. 

B. Meninges, blood vessels, and cranial nerves 

In the dorsolateral aspect of the subdural space there is a film of blood 
up to 3 mm thick, covering the arachnoid over both posterior frontal 
and parieto occipital regions and extending downward to, and in some 
places below the sylvian fissure bilaterally, slightly more on the left side 
than on the right. Similar blood clot is also found on the left middle 
fossa and in both posterior fossae, again more on the left side. A small 
amount of blood dot, about 2 cc, is found between the cerebral hemi¬ 
spheres just dorsal to the midbrain. 

Rather diffuse subarachnoid hemorrhage is present over the parieto¬ 
occipital regions, over the dorsal and right side of the cerebellum, and 
also over the ventral surface of the pons and medulla. All of this, how¬ 
ever, is quite slight, and the blood clot does not obscure the underlying 
structures. 

Epidural hemorrhages are found in the following three locations: 

1. Adjacent to the craniotomy defect of the right temporo-occipital 
region. This is minimal and extends not more than 1 cm from the 
surgical incision and it is less than 1 mm in thickness. 

2. Above the right supraorbital plate where the fracture is present as 
described above. This is deemed minimal and less than 1 mm in 
thickness covering an area 1.5 X 1 cm. 

3. Epidural hemorrhage measuring 2 cm longitudinally anti 1 cm trans¬ 
versely is found in the dorsal aspect of the epidural spate at t.l *r>- 
C2 vertebral levels. 

The dorsal veins which empty into the suj>eTior 
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inspected but they reveal no evidence of the source of subdural hemor¬ 
rhage. 

The right superior petrosal sinus is severed for a distance of 8 mm 
corresponding to the defect of the petrous ridge mentioned above. The 
remainder of this sinus adjacent to the defect has been cauterized. The 
tentorium which has its attachment to the right petrous ridge is lacer¬ 
ated where the bony defect is present. This laceration of the dura is 
continued laterally and communicates with the surgical defect which mea¬ 
sures 4.5 X 2.0 cm just anterior to the right sigmoid sinus and above the 
transverse sinus beneath the craniotomy opening. A second surgical de¬ 
fect is present on the dura posterior to the sigmoid sinus and inferior 
to the transverse sinus and this measures 3x2 cm. There are areas of 
brownish discoloration and a minimal amount of blood clot is scattered 
along the margins of these dural openings. 

The lateral portion of the transverse sinus and the sigmoid sinus thus 
transverse the craniotomy defect horizontally through its posterior por¬ 
tion and vertically through its inferior portion. 

The tentorium cerebelli shows no defects in its central portions. 

The dura was lacerated over a small area over the right supra-orbital 
plate where a curved fracture was present as mentioned above. 

Tire superior saggital sinus, left transverse sinus, left sigmoid sinus and 
cavernous sinuses are inspected and reveal no evidence of thrombosis or 
laceration. The right transverse and sigmoid sinuses do not appear to be 
damaged in spite of their proximity to the dural openings anterior and 
posterior to it, but cautery marks are on and close to these sinuses which 
contain dark red blood clots. 

Examination of the arteries of the brain stem and cerebellum reveals 
a right vertebral artery that is smaller than the left. The basilar artery 
measures 3.mm in diameter and is slightly tortuous. The anterior in¬ 
ferior cerebellar arteries and the posterior inferior cerebellar arteries 
have a normal distribution and show no evidence of traumatic injury. 
The left superior cerebellar artery is intact. The right superior cerebellar 
artery is intact throughout its main trunk, but sc eral of its superficial 
branches are involved in the cortical contusion and laceration of the 
cerebellum and many of its deeper branches have been damaged by the 
oenctrating bullet and bone fragments. 

AM of the remaining blood vessels of the brain stem, cerebellum and 
cerebral hemispheres have normal distribution and show very slight 
• •V?..*. '<-r>>siv There it no evidence of injury except for the areas of 
'•e ae«! UrtTiiiont. 

1 * 1 . * 
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C. Cerebrum 

Slight depression of the cerebral cortex is noted over both posterior 
frontal and parietal convexities in the areas beneath the subdural hemor¬ 
rhage that is described above. The right cerebral hemisphere is slightly 
larger than the left with shallow tentorium grooves over both unci, 
slightly more prominent on the right than on the left. However, there is 
no evidence of herniation of the cingulate gyri beneath the falx. The 
gyri over both cerebral convexities are flattened. 

When the brain is inspected from the ventral aspect, three areas of con¬ 
tusion-laceration can be seen in the cortex of the right cerebral hemi¬ 
sphere and a fourth area of contusion on the left. The largest one 
measures 4x3 cm. It consists of superficial and deep lacerations and 
contusions of the mesial half of the posterior one-third of the right in¬ 
ferior temporal gyrus for an anteroposterior distance of 4 cm; the mid¬ 
dle third of the right fusiform gyrus for 3 cm and the lateral portion of 
the hippocampal gyrus for a distance of about 1 cm. Coronal sections 
show that this laceration has a subcortical hemorrhage extending 1.5 cm 
into the subcortical white matter to the floor of the posterior part of the 
temporal horn of the right lateral ventricle with rupture into this cavity. 
The medial portions of the temporal lesion are characteristic of lacera¬ 
tion and contusion, while the lateral portions of this lesion are quite 
characteristic of hemorrhagic infarction. 

The second largest contusion is in the middle part of the right orbital 
gyri and measures 1.5 X 1.0 cm with a 5 mm curved laceration within it. 
Hemorrhage extends into the subcortical white matter to a depth of 6 
mm. This lesion overlies the lacerated dura and fracture of the right 
supraorbital plate. 

The third contusion measures 14 X 7 mm with a linear 6 mm transverse 
laceration and is situated in the mesial portion of the inferior part of the 
right occipital cortex. 

The fourth contusion of the cortex is a very small lesion in the middle 
of the left inferior temporal gyrus and measures 5x2 mm. There is no 
laceration in this area. This condition is limited to the gray matter. 

D. Cerebellum 

In the anterior and lateral aspects of the right hemisphere of the cere¬ 
bellum, there is an irregular penetrating wound. The opening mea¬ 
sures 2 X 2 cm with irregular margins. The margins of this wound and 
adjacent areas are elevated to form a ring of tissue at the bony margin. 
2 mm distal to the internal bone surface. This indicates herniation of 
the cerebellar tissue into the bony defect. On the surface of this defect 
and in the bone incision, there are fragments of gelfoam and soft friable 
blood clots. 
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A partially collapsed linear tract measuring 5 cm in length extends from 
the cerebellar cortex and subcortical white matter of the cerebellum to 
the vermis. The tract begins just rostral to the tegmentum of the an¬ 
terior one-third of the pons, anterior to the middle cerebellar peduncle 
and proceeds in a superior and posterior direction. From an imaginary 
transverse plane between the two mastoid bones, one would estimate 
that this tract proceeds about 45 degrees posteriorly and medially and 
30 degrees superiorly from the mastoid perforation. The tract ends in 
the vermis of the cerebellum where a 1 cm transverse laceration is found 
in the region of the primary fissure which is approximately 3 cm pos¬ 
terior to the anterior cerebellar notch. At the termination of the tract, 
hemorrhage can be seen within the cortical laceration. 

* 

! The size of the penetrating wound is difficult to determine at this time 

1 since the tract is largely filled by the swollen white matter of the cere- 

} bellum and by hemorrhage. However, probing into the tract at the en¬ 

trance wound indicates that it was in the order of 2 cm in width at 
maximal expansion. 

Upon palpation and probing in the region of the laceration in the 
superior vermis, a metallic fragment is found just beneath the arachnoid 
membrane and within an area of hemorrhage. This irregular gray metallic 
fragment measures 6x3x2 mm and corresponds to the largest fragment 
that was identified in the postoperative x-ray of a radiopaque object near 
the midline. 

In addition to the penetrating wound and the laceration of the vermis 
at its terminal end, an area of contusion and hemorrhagic necrosis mea¬ 
suring 2.5 x 2.0 cm covers most of the superior surface of the right cere¬ 
bellar hemisphere and extends 5 mm over the midline. Beneath this area 
‘ of contusion and communicating with the penetrating wound, a recent 

- hematoma is found that measuers 2.5 x 2.0 cm. The hemorrhage involves 

the region of the declivis, folium, and tuber. Smaller satellite contusions 
and hemorrhagic necrosis are scattered lateral to the large contusion of 
the superior surface of the cerebellum. Both cerebellar hemispheres are 
markedly swollen with flattened gyri and with a cerebellar pressure cone. 
Two small areas of hemorrhagic necrosis, each 3 mm in diameter, are 
present in the cortex of the herniated left cerebellar tonsil. The right 
cerebellar tonsil shows a single area of cortical hemorrhagic necrosis, also 
3 mm in diameter. 

An elliptical groove over the superior surface of the anterior lobe of 
the cerebellum indicates upward herniation of these structures through 
the incisura of the tentorium ccrebelli. 

Horizontal sections of the cerebellum reveal the penetrating wound and 
•be hemorrhage described above. These lesions have destroyed much of 
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C. Cerebrum 

Slight depression of the cerebral cortex is noted over both posterior 
frontal and parietal convexities in the areas beneath the subdural hemor¬ 
rhage that is described above. The right cerebral hemisphere is slightly 
larger than the left with shallow tentorium grooves over both unci, 
slightly more prominent on the right than on the left. However, there is 
no evidence of herniation of the cingulate gyri beneath the falx. The 
gyri over both cerebral convexities are flattened. 

When the brain is inspected from the ventral aspect, three areas of con¬ 
tusion-laceration can be seen in the cortex of the right cerebral hemi¬ 
sphere and a fourth area of contusion on the left. The largest one 
measures 4x3 cm. It consists of superficial and deep lacerations and 
contusions of the mesial half of the posterior one-third of the right in¬ 
ferior temporal gyrus for an anteroposterior distance of 4 cm; the mid¬ 
dle third of the right fusifQrm gyrus for 3 cm and the lateral portion of 
the hippocampal gyrus for a distance of about 1 cm. Coronal sections 
show that this laceration has a subcortical hemorrhage extending 1.5 cm 
into the subcortical white matter to the floor of the posterior part of the 
temporal horn of the right lateral ventricle with rupture into this cavity. 
The medial portions of the temporal lesion are characteristic of lacera¬ 
tion and contusion, while the lateral portions of this lesion are quite 
characteristic of hemorrhagic infarction. 

The second largest contusion is in the middle part of the right orbital 
gyri and measures 1.5 X 1.0 cm with a 5 mm curved laceration within it. 
Hemorrhage extends into the subcortical white matter to a depth of 6 
mm. This lesion overlies the lacerated dura and fracture of the right 
supraorbital plate. 

The third contusion measures 14 x 7 mm with a linear 6 mm transverse 
laceration and is situated in the mesial portion of the inferior part of the 
right occipital cortex. 

The fourth contusion of the cortex is a very small lesion in the middle 
of the left inferior temporal gyrus and measures 5x2 mm. There is no 
laceration in this area. This condition is limited to the gray matter. 

D. Cerebellum 

In the anterior and lateral aspects of the right hemisphere of the cere¬ 
bellum, there is an irregular penetrating wound. The opening mea¬ 
sures 2 x 2 cm with irregular margins. The margins of this wound and 
adjacent areas are elevated to form a ring of tissue at the bony margin, 
2 mm distal to the internal bone surface. This indicates herniation of 
the cerebellar tissue into the bony defect. On the surface of this defect 
and in the bone incision, there are fragments of gelfoam and soft friable 
blood clots. 
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A partially collapsed linear tract measuring 5 cm in length extends from 
(lie cerebellar cortex and subcortical white matter of the cerebellum to 
the vermis. The tract begins just rostral to the tegmentum of the an¬ 
terior one-third of the pons, anterior to the middle cerebellar peduncle 
and proceeds in a superior and posterior direction. From an imaginary 
transverse plane between the two mastoid bones, one would estimate 
that this tract proceeds about 45 degrees posteriorly and medially and 
30 degrees superiorly from the mastoid perforation. The tract ends in 
the vermis of the cerebellum where a 1 cm transverse laceration is found 
in the region of the primary fissure which is approximately 3 cm pos¬ 
terior to the anterior cerebellar notch. At the termination of the tract, 
hemorrhage can be seen within the cortical laceration. 

The size of the penetrating wound is difficult to determine at this time 
since the tract is largely filled by the swollen white matter of the cere¬ 
bellum and by hemorrhage. However, probing into the tract at the en¬ 
trance wound indicates that it was in the order of 2 cm in width at 
maximal expansion. 

Upon palpation and probing in the region of the laceration in the 
superior vermis, a metallic fragment is found just beneath the arachnoid 
membrane and within an area of hemorrhage. This irregular gray metallic 
fragment measures 6x3x2 mm and corresponds to the largest fragment 
that was identified in the postoperative x-ray of a radiopaque object near 
the midline. 

In addition to the penetrating wound and the laceration of the vermis 
at its terminal end, an area of contusion and hemorrhagic necrosis mea¬ 
suring 2.5 x 2.0 cm covers most of the superior surface of the right cere¬ 
bellar hemisphere and extends 5 mm over the midline. Ecneath this area 
of contusion and communicating with the penetrating wound, a recent 
hematoma is found that measuers 2.5 X 2.0 cm. The hemorrhage involves 
the region of the declivis, folium, and tuber. Smaller satellite contusions 
and hemorrhagic necrosis are scattered lateral to the large contusion ol 
the superior surface of the cerebellum. Both cerebellar hemispheres are 
markedly swollen with flattened gyri and with a cerebellar pressure cone 
Two small areas of hemorrhagic necrosis, each 3 mm in diameter, are 
present in the cortex of the herniated left cerebellar tonsil. The righi 
cerebellar tonsil shows a single area of cortical hemorrhagic necrosis, alsc 
3 mm in diameter. 

An elliptical groove over the superior surface of the anterior lobe ol 
(he cerebellum indicates upward herniation of these structures through 
the incisura of the tentorium cerebelli. 

Horizontal sections of the cerebellum reveal the penetrating wound and 
the hemorrhage described above. These lesions have destroyed much ol 
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the cortex and subcortical white matter of the right cerebellar hemi¬ 
sphere, the dentate nuclei and probably the roof nuclei. 

E. Brain stem 

The ventral surface of the pons and medulla is markedly flattened. 

The periagueductal gray matter contains multiple petechial hemor¬ 
rhages extending over an area of 8 to 9 mm in width on the left side and 
about 5 mm on the right side. In sections above the pons, the midbrain 
reveals several irregular hemorrhages within the tegmentum. The largest 
of these hemorrhages is slitlike, measures 5 X 1 mm in size, and is situ¬ 
ated in the left lateral tegmentum. Numerous petechial hemorrhages are 
found throughout both the tegmental and ventral portions of the rostral 
y 4 of the pons on multiple horizontal sections. Section through the 
medulla shows an area of hemorrhagic necrosis 4x3 mm in diameter 
located in the left inferior olive. ] 

l 

F. Ventricular system i } 

The lateral and third ventricles are moderately narrowed in size. They { 
contain a small amount of blood clot totaling about 6 cc. The source of 

the intraventricular hemorrhage is due to rupture into the right inferior 
horn of the hemorrhage of the right temporal lobe. The fourth ventricle 
also contains a small amount of fresh blood clots. 

G. Spinal cord and spinal canal 

The foramen magnum and the upper cervical vertebrae are inspected 
and they show no abnormalities. f 

i 

The bodies of the lower cervical, thoracic, and upper lumbar vertebrae } 
are removed in a column. After inspecting the spinal nerve roots, the I 
cervical, thoracic, and lumbar spinal cord is-removed in toto. 

A 41-cm portion of the spinal cord extending from the high cervical 
region into the lumbar region is examined. The leptomeninges are thin 
and transparent. The anterior spinal artery is thin-walled and shows no 
evidence of occlusion or laceration. 

The posterior aspect of the spinal cord additionally reveals thin lepto¬ 
meninges and normal distribution of vessels and nerve roots. There is no 
evidence of pathologic damage to the spinal cord. The subarachnoid 
space shows faint blood staining. Multiple transverse sections of the 
spinal cord and nerve roots show no gross lesions. 

H. Pituitary gland 

The diaphragma sella and pituitary stalk are normal in appearance. The 
pituitary gland measures 1.1 X 0.8 X 0.5 cm. Section shows a pink homo¬ 
geneous anterior lobe and a reddish gray posterior lobe. The bony struc¬ 
tures forming and surrounding the pituitary fossa are all within normal 
limits. 
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MICROSCOPIC REPORT (iNEUROPATHOLOGY) 

There are 31 slides divided into three groups: A, B, and C. Each group is 
again numbered as A-l, A-2, A-3, or B-l, B-2, B-3, B-4 and C-l, C-2, C-3 
C-4, etc. 

Sections confirmed all the lesions described at the gross examination. 

All tissue sections show congestion and some extravasation with occasional 
actual petechial hemorrhages, the latter being particularly noticeable in the 
thalami near the ventricular walls. A few mononuclear cells are present in 
the perivascular spaces. The ground substance of the cerebral cortex and 
centrum shows fine vacuolations. In the occipital cortex, there is early 
status spongiosus, portions of which have a laminar distribution. Some 
nerve cells have pyknotic nuclei and homogenization of the cytoplasm, the 
latter showing definite eosinophilia. The white matter of the frontal lobe 
shows occasional areas of pallid staining. In the ventral pons there is early 
necrosis in addition to the hemorrhages. 

A-l, Right Frontal Lobe: 

This section shows marked congestion of the meningeal and parenchymal 
blood vessels. The endothelium of the blood vessels shows hypertrophy. 
There is no inflammatory infiltrate in the meninges. There is a diffuse rare¬ 
faction of the matrix of the cortex and white matter, but more marked in 
the white matter where there are actual areas of early status spongiosus. 
Many of the nerve cells are pyknotic. The glial and ependymal elements are 
swollen. 

A-2, Left Frontal Lobe: 

Findings are similar to A-l, except that the status spongiosus of the white 
matter is not obvious. ' 

A-3, Right Temporal Lobe—Hippocampus: 

Findings are similar to A-2. 

A-4, Left Temporal Lobe—Hippocampus: 

In addition to similar findings as in A-3, there are several small petechiae in 
the cortex. This section also shows slight subarachnoid hemorrhage. 

A-5, Right Parietal Lobe: 

The general findings of these sections are similar to A-2. However, some 
nave cells are not only pyknotic but are also beginning to show eosino- 
P 1 *!ia of the contracted and homogenized cytoplasm. 

Left Parietal Lobe: 

X " ‘ h,5c lhow * findings similar to A-2. In addition, there is subarachnoid 

'v.oro-*; J.jyp 
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A-7, Right Occipital Lobe: 

This section shows marked congestion of all the blood vessels with extra¬ 
vasation of blood in the white matter. The cortex shows early status spon- 
giosus which has a suggestive laminar pattern. 

A-8, Left Occipital Lobe: 

This section shows findings similar to A-7 above. Some of the nerve cells are 
beginning to show eosinophilia of the cytoplasm. 

A-9, Right Striatum: 

In general the blood vessels and nerve cells show changes of the cortex simi¬ 
lar to those described in A-2. The subependymal blood vessels show a few 
mononuclear cells in the perivascular spaces. There is also some extravasa¬ 
tion of blood from these vessels. 

A-10, Left Striatum: 

The findings are similar to A-9. > " 

A-ll, Right Lenticular Nucleus: 

The findings are similar to A-9 except the extravasation of blood is not 
obvious. 

A-12, Left Lenticular Nucleus: 

The findings are similar to A-ll. 

A-13, Right Thalamus: 

These sections show generalized congestion and actual petechial hemor¬ 
rhages in the walls of the third ventricle. The nerve cells show pyknotic 
changes. Portions of the matrix show early status spongiosus. 

A-14, Left Thalamus: 

The findings are similar to A-13, but the petechial hemorrhages are not as 
marked. 

A-15, -16, -17, and -18, Spinal Cord: 

Sections are taken from the cervical, thoracic, and lumbosacral regions. The 
vascular changes in the meninges and spinal cord are minimal and certainly 
not as pronounced as those in the cerebrum. A few of the nerve cells in the 
gray matter, mostly in anterior horns, show pyknotic changes. 

B-l, Right Transverse Sinus: 

Sections show red blood cells between the laminae of the dura. The sinus 
contains antemortem thrombus along the vessel walls. This thrombus con¬ 
sists mainly of platelets. In the remainder of the blood clot there are numer¬ 
ous neutrophils. 

B-2, Right Sigmoid Sinus: 

Portions of the dura show coagulation necrosis with tinctorial changc-s to¬ 
ward basophilia. Antemortem thrombus is also found in the sinus, as in Prl 
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B L Right Frontal Lobe—Orbital Gyri: 

Sections show hemorrhagic necrosis of the cortex. 

B-4, Right Temporal Lobe—Parahippocampal and Fusiform Gyri: 

This section shows most extensive hemorrhagic defects, both in the gray and 
white matter. The defect communicates with the external surface. The re¬ 
maining portions of the specimen show changes similar to A-2. 

B-3, Right Temporal Lobe: 

The findings are similar to B-4. 

B-6, Right Occipital Lobe, Medial Inferior Aspect: 

Sections show superficial hemorrhagic defect of the cortex. 

C-l, Left Inferior Temporal Lobe: 

This section shows multiple hemorrhagic necrosis in the cortex. 

C-2, Midbrain: 

Section shows multiple hemorrhages. The cerebral aqueduct is patent. 

C-3 and C-4, Pons: 

Sections show multiple hemorrhage, mostly in the ventral portions, and 
acute necrosis. The fourth ventricle is collapsed. 

C-3, Medulla: 

Focal hemorrhagic necrosis is present in the left inferior olive. 

C-6, Cerebellum, Dorsal Aspect: 

This shows a large hemorrhagic defect with multiple petechial hemor¬ 
rhages in portions of the dentate nucleus. In another portion of the dentate 
nucleus, where there is no hemorrhage, there is acute necrosis. 

C-7, Cerebellum, Tonsil: 

This shows multiple petechiae in the cortex. 

Additional Microscopic Slides ( Neuropathology ): 

The pineal gland shows a few corpora amylacea. 

Sections of the temporal lobe reveal essentially the same histopathologic 
findings described previously. 

Slide Labeled Gunshot Wound [GSIF #/], {Entrance Wound): 

The perpendicular section, stained with hematoxylin and eosin, through 
the wound track shows loss of epithelium and patchy areas of swollen 
dermis. 

The area of margins of squamous epithelium shows perinuclear vacuolation 
and spindle form distortion. 

fh« dcr.ais is extensively involved with coagulation, also visible in special 
Ihc hair follicles and sebaceous glands are partly involved also. 
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Capillaries are dilated. There are areas of extravasation and infiltration by 
acute inflammatory cells. Scattered, varying-sized powder residues are found 
in the keratin layer and the inner surface of the wound track to a depth of 
2 mm. There are also disclike powder granules embedded in the epidermis, 
and the powder-embedded area is surrounded by pink-staining denatured 
collagen. Powder residues are in an assortment of shapes and sizes, the edges 
showing minute crystalloid material which is also visible on the unstained 
sections. 

Subcutaneous tissue and muscle elements are hemorrhagic and heavily in¬ 
filtrated by neutrophils. 

Microscopic Diagnosis: 

Entry of tire gunshot wound is consistent with very close range shooting. 

Slide from Posterior Aspect of Helix of Right Ear, Including Grossly 
Described Powder Smudging and Tattooing: 

The sections stained with hematoxylin and eosin show patchy areas of loss 
of epithelium due to thermal and blast effect. The squamous epithelium 
between the exposed coagulated dermis shows perinuclear vacuolation and 
nuclear elongation, along with fragmentation at the edges. 

Dark brown to black powder residues in varying sizes are embedded through 
the epithelium to the dermis, which is also recognizable in unstained 
sections. The dermis shows extensive coagulation of the collagen tissue. 
Sweat glands and hair follicles, together with associated sebaceous glands, 
are involved, with changes consistent with heat and blast effect. Coagulation 
of the collagen tissue is also visible on sections stained by Masson’s method. 

REPORTS OF X-RAY STUDIES 

Description of Preoperative X-rays 

Anteroposterior and lateral portable films of the skull, exposed on June 5, 
1968, at approximately 1:00 a.m., reveal a gunshot wound of the right tem¬ 
poral bone. The wound of entry is 2.0 cm above the temporal tip and ap¬ 
proximately midway between the external auditory canal and the sigmoid 
sinus region, approximately 1.0 cm posterior to the auditory canal. 

There are two bullet tracks. One extends slightly anterior to the vertical 
dimension (15 degrees). The second extends 30 degrees posterior to the verti¬ 
cal dimension, so that the two tracks diverge 45 degrees. 

In the frontal projection, both tracks extend superiorly toward the vertex at 
an angle of SO degrees to the horizontal. 

In the tracks of the bullet wound are numerous metallic foreign bodies and 
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fragments of the mastoid. The largest metallic fragment is situated in the 
petrous ridge at about the arcuate eminence. This measures 12 mm in 
transverse dimension, 7 mm in vertical dimension, and approximately 12 
min in anteroposterior dimension. 

Several metallic foreign bodies are present in the soft tissues lateral to the 
mastoid process. Twelve metallic foreign bodies, 1 mm or larger, are present 
in the mastoid process. In addition to the largest fragment described, at 
least thirty metallic fragments 1 mm or larger are present in the posterior 
fossa. 

One fragment of bone and several metallic fragments projected through the 
orbit above the petrous ridge are, I believe, supratentorial, and in the 
mesial aspect of the temporal lobe posteriorly. 

A fragment, 7 mm in transverse diameter, 4 mm in greatest anteroposterior 
dimension and vertical dimension, is situated superiorly slightly to the left 
of the midline and 4.0 cm anterior to the inner cortex of the occipital bone 
at or just below the tentorium. 

The main fragments of the bullet are anterior to the sigmoid sinus as seen 
in the lateral projection, and this includes the major bony fragment as well. 

Description of Postmortem Radiographs 

Postmortem radiographs exposed at 2:00 a.m. to 3:00 a.m., under the direc¬ 
tion of the Chief Medical Examiner-Coroner, on June, 6, 1968, reveal that 
a major portion of the petrous ridge has been removed, together with most 
of the metallic foreign bodies and the detached osseous fragments. 

At this time, the metallic fragment most superior and posterior has shifted 
slightly posteriorly and to the right. 

Small fragments remain in the soft tissues lateral to the temporal bone, 
numbering approximately eleven and very minute. Other fragments, ap¬ 
proximately seven in number, are situated directly above the petrous apex 
and, I believe, supratentorial, in the temporal lobe. This represents the re¬ 
mains of the largest metallic fragment noted preoperatively. Other minute 
fragments are present in the posterior fossa, numbering approximately 
twenty. ' 1 

All of the bony fragments have been removed. 

X-rays of the skull at the conclusion of the postmortem revealed that five 
minute metallic foreign bodies were present in the skin, and approximately 
'*cnty minute fragments remained embedded in the remaining portion of 
the ,cm P°ral bone in the region of the semicircular canals. 
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Description of Specimen Radiographs of Surgical Bony Specimen 

A series of x-ray films was obtained on June 7, 1968, between 4:00 p.m. and 
7:30 p.m. 

The initial x-rays consisted of the fragments of temporal bone removed at 
surgery. These were exposed on industrial film-type M (Kodak) and reveal 
many more minute metallic foreign bodies than were evident on the early 
films. Pieces of bone identifiable as mastoid process are filled with approxi¬ 
mately 70 individual metallic fragments. Others bearing the Rongeur marks 
are fragments of cortex removed at surgery from the craniotomy site. Other 
fragments represent petrous ridge and are also embedded with innumerable 
fine metallic particles. 

The specimen of temporal bone removed at postmortem includes the crani¬ 
otomy site and the remaining portion of the mastoid process extending pos¬ 
teriorly to include the lateral sinus groove and the facial canal distally. 
Mesially, the bone is amputated lateral to the cochlea. This contains the ex¬ 
ternal auditory canal. Posterior and superior to the canal are many metallic 
fragments. These number at least sixty, the majority less than 1 mm in size, 
with ten above 1 mm. 

Description of Specimen X-rays Exposed at the Good Samaritan Hospital 

(Friday, June 7, 1968) 

X-rays of the entire brain, taken initially in the vertex-base direction, reveal 
small metallic foreign bodies in the cerebellum and temporal lobe. There is 
a considerable defect ot the cerebellum on the right. A small amount of 
residual contrast (Hypaque) is present in the arterial tree in the left tem¬ 
poral area. 

Following the above, the individual sections were x-rayed and labeled re¬ 
spectively: A for the tips of the frontal lobes and successively posteriorly at 
2.0 cm intervals, B; C (which includes the anterior aspect of the temporal 
lobes); and D; etc. E shows one metallic foreign body in the right temporal 
lobe, plus a defect in the mesial aspect of the temporal lobe in the region 
of the uncal gyrus. Residual contrast is in the choroid plexus of the lateral 
ventricle on the left. 

Specimen labeled F consists of slice F plus the separate specimen F-l from 
the temporal lobe, which contains ten minute metallic foreign bodies in one 
segment and three minute ones in another area. The cerebellum is also prcv 
ent which reveals a large defect and twenty minute metallic foreign bodies 
The specimens of the brain, G and H, extending to the occipital pole, re¬ 
veal no abnormality. 
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Separate x-rays were performed on specimen F and F-l and the cerebellum, 
plus x-rays of the meninges. The meninges are tattooed with many metallic 
foreign bodies surrounding the defect, which is in the region of the original 
wound of entry. 

These number fully fifty, with all but three or four under 1 mm in diameter. 

Description of Skin and Hair X-rays 

X-rays of 68-5731 obtained at the Good Samaritan Hospital between 1:00 
and 3:00 p.m., Saturday, June 8, 1968. 

The right ear is portrayed in profile and en face. The profile shows the 
skin surface directed away from the identifying number. The larger side of 
the ear specimen is to the right in both projections. 

Tattooed in the skin are many small metallic foreign bodies. Other foreign 
bodies are present in the ear which do not appear to be metallic. 

Gunshot Wound No. 1 was examined in profile with the cutaneous surface 
directed toward the number. Two fragments of the wound are present. Both 
reveal metallic foreign bodies of varying size from barely visible to 1 mm in 
diameter in the subcutaneous tissue. Many minute foreign bodies are pres¬ 
ent in the skin superficially surrounding the wound of entry. These resem¬ 
ble in size the particles seen in the ear. 

The skin of Gunshot Wound No. 2 and Gunshot Wound No. 3 also reveals 
the superficial dense metallic impregnation of the skin with several metallic 
foreign bodies in the subcutaneous tissue. These specimens are also ar¬ 
ranged in profile with the cutaneous surface extending toward the identify¬ 
ing number. 

The third examination is of the scalp hair obtained prior to surgery. In this 
area, many dustlike metallic particles are evident, varying in size but all ex¬ 
tremely small and differing appreciably from the several artifacts noticed to 
the left of the label “scalp hair’’ on the superior aspect of the film. 

Three metallic particles are noted in the hair obtained at'autopsy. Two of 
these are extremely minute and one is approximately 0.5 mm in diameter. 

Description of X-rays of Skin Wounds 
X-rays were obtained of the skin wounds, which are labeled 1, 2, and 3. 
Kunihot Wound No. 1: 

' profile view of the skin surrounding wound of entry in the right mastoid 
l!r * reveals a few metallic foreign bodies superficially and other larger 
' , jrr '.gn bodies (1 cm) in the subcutanc-.us tissue. 
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Gunshot Wounds Nos. 2 and 3: 

A frontal projection of the axillary skin surrounding wounds labeled 2 and 
3 reveals fine metallic foreign bodies in both these situations. 

The wound of exit is placed in profile. Wound 2 reveals two minute metal¬ 
lic foreign bodies barely visible in the subcutaneous tissue below the wound. 

HEAD AND NERVOUS SYSTEM ( GENERALLY) 

Also revealed by the reflection of the scalp is a fairly well demarcated area 
of nonrecent hemorrhagic discoloration, about 1.5 cm in greatest dimension, 
in the left parietal occipital region. No associated galeal hemorrhage is 
demonstrated. 

The cerebrospinal fluid is blood tinged. 

Abundant and freshly clotted, but drying blood is found at the right exter¬ 
nal auditory canal, extending outward to the lateral interstices of the exter¬ 
nal ear. No evidence of hemorrhage is found at the left ear. 

The spinal cord is taken for further evaluation. At the time of removal of 
the cord, a small amount of cervical epidural hemorrhage is noted. There is 
no evidence on preliminary inspection of avulsion of roots leading to the 
right brachial plexus. 

Those portions of peripheral nervous system exposed by the described dis¬ 
section show no abnormality. 

Gunshpt Wound N|O v 2 
GROSS 

Tljis is a through-and-through wound of the right axillary, medial shoulder, 
and anterior superior chest areas, excluding the thorax proper. The wound 
of entry is centered 12 1/2 inches (31.8 cm) from the vertex, 9 inches (22.9 cm) 
to the right of midlipe, and 3% inches (8.3 cm) from the back (anterior to a 
coronal plane passing through the surface of the skin at the scapula region). 
There is a regularly elliptical defect % 6 x (4 inch overall (about 0.5 x 0.3 
cm) with thin rim of abrasion. There is no apparent charring or powder 
residue in the adjacent and subjacent tissue. The subcutaneous fatty .tissue 
is hemorrhagic. 

The wound path is through soft tissue, medially to the left, superiorly and 
somewhat anteriorly. Bony structures, major blood vessels, and the brachial 
plexus have been spared. 

The exit wound is centered 934 inches (about 24.5 cm) from the vertex and 
about 5 inches (about 12.5 cm) to the right of midline anteriorly in the m 
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frr;!a'icular region. There is a nearly circular defect slightly less than 14 
* inch overall (0.6 x 0.5 cin). 

Orientation of the wounds of entry and exit is such that their major axes 
at the skin surfaces coincide with the central axis of a probe passed along 
ihe entirety of the wound path. No evidence of deflection of trajectory is 
found. 

MICROSCOPIC EXAMINATION OF THE SLIDE LABELED 
GUNSHOT WOUND NO. 2 (GS1T #2) ENTRANCE WOUND 

The perpendicular sections of the gunshot wound show cellular degenera¬ 
tion of the margins of the covering epithelium. The dermis shows extensive 
coagulation, early cell infiltration by mostly neutrophiles, and hemolyzed 
and relatively intact erythrocytes. The area of coagulation necrosis includes 
disintegration of apparently sweat and sebaceous gland. Only remnants are 
visualized. 

Gunpowder granules embedded into the dermis and the surface of the gun¬ 
shot wound track are visible on stained and unstained sections. 

The subcutaneous and adipose tissue shows extensively extravasated hemor¬ 
rhage. 

Gunshot Wound No. 3 

GROSS 

The wound of entry is centered 14 inches (35.6 cm) from the vertex and 814 
inches (21.6 cm) to the right of midline, 2 inches (5 cm) from the back an¬ 
terior to a plane passing through the skin surface overlying the scapula, and 
\/ 2 inch (1.2 cm) posterior to the midaxillary line. There is a nearly circular 
defect inch by slightly more than \/ s inch overall (0.5 x 0.4 cm). There is 
a thin marginal abrasion rim without evidence of charring or apparent resi¬ 
due in the adjacent skin or subjacent soft tissue. The subcutaneous fatty tis¬ 
sue is hemorrhagic. 

The wound path is directed medially to the left, superiorly and posteriorly 
through soft tissue of the medial portion of the axilla and soft tissue of the 
upper back, terminating at a point at the level of the 6th thoracic vertebra 
as close as about i/ 2 inch (1.2 cm) to the right of midline. 

BULLET RECOVERY 

V 'Wormed bullet (later identified as .22 caliber) is recovered at the ter- 
• l ■, n of if. L wound path just described at 8:40 a.m., June 6, 1968. There is 
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a unilateral, transverse deformation, the contour of which is indicated on an 
accompanying diagram. The initials, TN, and the numbers 31 are placed 
on the base of the bullet for future identification. The usual evidence en¬ 
velope is prepared. The bullet, so marked and so enclosed as evidence, is 
given to Sergeant W. Jordan, No. 7167, Rampart Detectives, Los Angeles 
Police Department, at 8:49 a.m. this date for further studies. 

An irregularly bordered and somewhat elliptical zone of variably mottled 
recent ecchymosis is present in the superior-medial axillary skin on the 
right, in the zones of wounds of entry No. 2 and No. 3, especially the former. 
The ecchymosis measures 3 i/ 2 x 11/ 2 inches (9 x 3.8 cm) overall with the 
right upper extremity extended completely upward (longitudinally). 

Triangulation of Gunshot Wounds 

Angles and planes refer to the body considered in the standing position, in 
accordance with usual anatomic custom. 

GUNSHOT WOUND NO. 1 

Goniometric studies by Dr. Scanlan are described by him elsewhere in this 
report. Photographs of internal features of the skull are confirmatory. 

GUNSHOT WOUND NO. 2 

Autopsy jneasuremepts.,indicate:.an.,angle;of..35. degrees, counterclockwise 
from the trapsyerse plftoc,as viewed frontally.!Triangulation,measurements 
from photographsigiye.an,angle of.33 degrees. . 

Autopsy .measurements, indicate, an..anglei.of,.59. degrees, counterclockwise 
from .the; transverse pl^oe.as viewed laterally ifrom, the.righti,Measurements 
frqm plywograplysialsa indicate an,angle iof.59 degrees. . 

Autopsy, measurements.indicate an,angle of 25 degrees.measured clockwise 
from the.coronal, plane (anteriorly) as viewed, from the vertex. 

GUNSHOT WOUND NO. 3 

Autopsy measurements show an angle of 30 degrees upward from the trans¬ 
verse plane, counterclockwise as viewed frontally. Photographic studies also 
show an angle of 30 degrees. 

Autopsy measurements show an angle of 67 degrees clockwise from the 
transverse plane as viewed laterally from the right. Photographs indicate an 
angle of about 70 degrees. 

Measurements indicate an angle of 5i/i degrees counterclockwise and 1*4 r*l 


the coronal plane as viewed from the vertex. The photographs are in 
agreement for this small angle. 


EXAMINATION OF CLOTHING AT THE TIME OF AUTOPSY 

1. There is a dark blue, fine worsted-type suit coat bearing the label 
“Georgetown University Shop-Georgetown, D.C.” The coat has been 
cut and/or torn at the left yoke and left sleeve area. The right sleeve 
is intact. There is variable blood staining over the right shoulder 
| region and on the right lapel. Two apparent bullet holes are identified 

in the right axillary region, slightly over 1 inch (2.5 cm) and slightly 
( over 1 (4 inch (3.2 cm) from the underseam area, respectively, and cor¬ 

responding with wounds described on the body elsewhere in this re¬ 
port. Also noted at the top of the right shoulder region centered about 
1(4 inches from the shoulder seam and about y% inch (1.6 cm) posterior 
to the yoke seam superiorly is an irregular rent of the fabric, some¬ 
what less than \i/ 4 inch (3.2 cm) in diameter and definitely everting 
superficially and upward. The three front buttons of the garment are 
intact. (Subsequent examination of the coat showed the presence of a 
superficial through-and-through bullet path through the upper right 
shoulder area, passing through the suit fabric proper but not the 
lining.) 

2. There is a pair of trousers of matching material with a very dark 
brown leather belt with rectapgular metal buckle and showing the 
gold-stamped label “Custom feather. Reversible, 32.’’ The zipper is 
intact. There is a minimal amount pf apparent blood staining over the 
anterior portions of the trouser legs. 

3. There is a white cotton shirt with the label “K WRAGGE, 48 West 
46th Street, New York.’’ The laundry mark initials “RFK” are presen' 
on the neck band. The left portion of the shirt has been disrupted it 
approximately the same manner as the suit coat and is similarly ab 
sent. The right cuff is intact and is of semi-French design. A chain 
connected yellow metal cufflink with plain oval design is in place 
A corresponding left cufflink is not among the items submitted 
Apparent bullet holes are identified as corresponding to those in th 
previously described area of suit coat. 

• Ihcre is a tie of apparent silk rep, navy blue with an approximate! 
inth 5 rm > RT»y diagonal stripe. The label is “Chase and Colliet 
Virginia." The marker is RIVETZ. 
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5. There is a pair of navy blue, nearly calf-length socks of mixed cash- 
mere and apparently nylon fiber, the fiber content stencil labeling 
still being nearly discernible on the foot portions. 

6. There is a pair of white broadcloth boxer-type shorts with two labels: 
“Sunsheen Broadcloth V’ Cloth-34"; and “Custom fashioned for 
Lewis and Thos. Saltz, Washington.” There is a small amount of blood 
stain at the anterior crotch, along with pale straw-colored discoloration 
to the left of the fly. A few patches of dry blood are present on the back 
as well. 

7. There is a trapezoidally folded cotton hankerchief showing, on what 

appears to be the presenting (anterior) surface, several scattered dark i 
red and somewhat brown spots ranging from a fraction of a millimeter j 
to about 4 mm (less than % 6 inch) in greatest dimension. • 

8. No shoes are submitted for examination. I 

The above listed items are saved for further and more detailed study by I 
others. I 


GENERAL EXTERNAL EXAMINATION 

The nonembalmed body, measuring 70 i/ 2 inches (179 cm) in length and 
weighing about T65 pounds (74.5 kg), is that of a well-developed, well- 
nourished, and muscular Caucasian male appearing about the recorded age ; 
of 42 years. The extremities are generally symmetrical bilaterally, showing j 
no obvious structural abnormality. j 

The head shows extensive bandaging, somewhat blood-stained in the pos- j 
terior aspect. Dressings are also present in the right clavicular region, the 
right axilla, and the right ankle regions. Also present over the right inguino¬ 
femoral region are apparently elastoplast dressings. A recent tracheostomy 
has been performed at a comparatively low level. A clear plastic trache¬ 
ostomy tube fitted with an inflatable cuff is in place. The area also shows a 
gauze dressing. 

Lividity is well developed in the posterior aspect of the body, mainly at the 
upper shoulder and midback regions with approximately equal distribution 
bilaterally. The lividity blanches definitely on finger pressure. 

Rigor mortis is not detected in the extremities or in the neck. (Rig« T 
was noted to be developing in the arms and legs by the time of conclusion 
of the autopsy.) 

A complete examination of the external surfaces of the body is undertake 
following removal of all dressings. 
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The head contour is generally symmetrical, due allowance being made for 
the soft-tissue edema and hemorrhage in the right postauricular region in 
general. The hair is graying light brown and of male distribution. Portions 
of the right half of the scalp have been clipped and/or shaved. Hair in 
the inguinal and femoral regions has also been shaved in part. Hair texture 
is medium. 

There is an irregularly bordered area of comparatively recent yet pale ec- 
chymosis centered about 1 inch (2.5 cm) above the midportion of the right 
eyebrow. Marked ecchymosis with moderate edema is present in the right 
periorbital region but mainly of the upper eyelid. No abnormality is noted 
in the left periorbital tissue externally. No hemorrhage or generalized con¬ 
gestion is seen in the conjunctival or scleral membranes. The nose is sym¬ 
metrical, showing no evidence of fracture or hemorrhage. The glabella 
shows no evidence of trauma. 

Eye color is hazel. Pupillary diameters are equal at about 5 mm (% 6 inch). 
The buccal mucosa and the tongue show no lesion. 

Chest diameters are within normal limits and there is bilateral symmetry. 
The breasts are those of a normal adult ma’e. The abdomen is scaphoid. 
No abdominal scar is identified. There is an old low medial inguinal scar 
on the right. 

Texture and configuration of the nails are within normal limits, and no 
focal lesions are noted. There is no peripheral edema. 

The skin in general shows a smooth texture and no additional significant 
focal lesion. There is abundant suntan, especially at the neck region where 
its contrast with the areas shaved for surgical preparation on the right can 
be noted. 

No structural abnormality is noted on the back. 

There is a diagonally disposed recent surgical incision about 3 inches 
(7.5 cm) in length in the right anterolateral femoral region. This incision 
has been intactly sutured. There is an associated plastic tubing of small di¬ 
ameter, centered about y 2 inch (12 mm) from the infero-medial margin of 
the incision. 

Also noted in a comparable location on the left are several hypodermic 
puncture marks. These just mentioned areas show the presence of red- 
f ^<nge the. 

' ir< recent cutdowns at the right ankle and the lateral right knee 
* dun fwd\eth)lcne tubes in place. No extravasation is noted. 

genitalia are those of a normal circumcised adult male. 
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CAVITIES 

• 

An incision is made as far as the two previously described surgical incisions, 
allowing upward reflection of skin and soft tissue to afford access for 
carotid angiography before the head is opened. Following completion of 
these roentgenographic studies, the traditional Y incision is continued. The 
peritoneal surfaces are smooth and glistening. No free fluid is found in the 
abdominal cavity. There are no adhesions. Abdominal organs are in their 
usual relative positions. 

The pleural surfaces are smooth. There is no pleural effusion. 

The pericardium is intact and encloses a small amount of transparent 
straw-colored liquid. 


CARDIOVASCULAR SYSTEM 

The heart weighs 360 g and presents smooth epicardial surfaces. There 
is moderate right atrial dilatation. The contour otherwise is within normal 
limits. Cut surfaces of myocardium show a uniform gray-red muscle fiber 
texture with no focal lesion. The endocardial surfaces are smooth. About 
50 ml of dark red postmortem clot is present in the chambers collectively. j 
No cardiac anomaly is demonstrated. The thickness of the left ventricular j 
wall is up to 1.3 cin, and that of the right, 0.3 cm. Valve circumferences j 
are: Tricuspid—13, pulmonic—8.5, mitral—10.5, and aortic—7 cm. There are j 
no focal lesions. The coronary arterial tree arises in the usual sites and I 
distributes normally. The coronary arteries are thin-walled and pliable, 
showing widely patent lumina. The aorta has a normal configuration and 
varies from 3.3 to 5.2 cm in circumference. The intimal surface of the aorta 
shows small and comparatively pale yellow atheromatous areas totaling no 
more than 10 percent of the area studied. 

The lining of the inferior vena cava is smooth throughout. The distal end 
of the intravenous polyethylene catheter is noted at the level of the second 
lumbar vertebra and shows no evidence of thrombosis at the tip. Free flow is 
also demonstrated. 

Other vessels studied are not remarkable, save where special descriptions are 
given elsewhere in this report. 


RESPIRATORY SYSTEM 

The right lung weighs 490 g; the left, 330 g. There is a moderate 
amount of wrinkling of the external surfaces, suggestive of atelectasis. 
Dusky discoloration is noted in the hypostatic portions bilaterally. The outer 
surfaces of the lungs are intrinsically smooth. Cut surfaces of the lungs 
disclose a few scattered areas of atelectasis, especially in the left lower lobe. 
There is mild edema throughout. Hypostatic congestion is noted in an 
estimated 30 percent of the total lung volume, approximately equally dis¬ 
tributed bilaterally. In these hypostatic areas, there is probable patchy 
hemorrhage of the matrix as well. No areas of consolidation are identified. 
Noncongested portions of the lungs are comparatively pale tan in color. 
Anthracotic pigmentation is not excessive for the age of the subject. 
A small amount of slightly pink frothy mucoid material is present in the 
bronchial tree, but no exudate. There is no evidence of aspiration of 
gastric content. 

The hilar lymph nodes show no abnormality. . 


NECK ORGANS 

The pharyngeal and laryngeal mucosa shows no focal lesion. There are a 
few petechial hemorrhages of the epiglottis. Intrinsic musculature and soft 
tissues of the larynx show no hemorrhage or other evidence of trauma. The 
vocal cords do not appear edematous, nor is there evidence of generalized 
submucosal edema. The hyoid bone is intact. 

The trachea is in midline. The plastic tracheostomy tube previously men¬ 
tioned shows no obstruction of its airway and no exudates or hemorrhagic 
material. The mucosa lining the trachea is moderately injected at the gen¬ 
eral level of the tracheostomy, again with no obvious exudate. 

The thymus is comparatively fatty but not otherwise remarkable. 


HEPATOBILIARY SYSTEM 


liver weighs 1,810 g and has a smooth intact capsule. The edges are 
fc-irj» Cut surfaces of the liver show no focal lesion in the comparatively 
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dark brown matrix. Little blood wells up from the freshly cut surfaces. \ 
number of normal sized portal veins present themselves. There is no evi 
dence of fibrosis. No fatty sheen is seen on the cut surfaces. 

The gallbladder has a wall of average thickness and a smooth serosal sur¬ 
face. The organ is distended by the presence of more than 25 ml of green- 
black bile of intermediate viscosity. There are no calculi. The extrahepatic 
biliary system is patent. 


HEMIC AND LYMPHATIC SYSTEM 

The 150 g spleen is moderately firm and has a smooth intact capsule. > 
Multiple cut surfaces of the spleen show no focal lesion in the dark gray- j 
red matrix. The capsule shows no areas of thickening. The malpighian 
bodies are distinct. No accessory spleen is identified. 

There is no evidence of marked departure from normal blood volume. 

In areas where postmortem clot is found, this is of uniformly normal degree 
and texture. No evidence of any hemorrhagic diathesis is noted. 

The abdominal lymph nodes, mainly the para-aortic, show moderate en¬ 
largement (up to three times the normal size) but no induration or focal 
change. Other lymph nodes studied are not remarkable. 


PANCREAS 

Configuration and size are within normal limits. Multiple cut surfaces 
show no evidence of an acute inflammatory change, fatty necrosis, scarring, j 
or hemorrhage. ; 


UROGENITAL SYSTEM 

The right kidney weighs 180 g and has a smooth capsule which strips 
readily. Cut surfaces disclose normal corticomedullary ratios, with an aver¬ 
age cortical thickness of about 6 mm, compared with 1.0 cm of the medulla. 
There are no focal lesions. A moderate amount of engorgement is noted. 

The left kidney weighs 175 g and has a generally smooth capsule which 
can be stripped readily. Also present, however, is a retention cyst about 2 -> 


hi greatest dimension but showing on subsequent study, a principal 
volume delineated by a space 2.0 x 1.8 x 1.5 cm. Thin watery liquid is en- 
il-nol. About 3.0 cm from one pole of the left kidney and 2.0 cm from the 
•y?lvis is a well-circumscribed and slightly raised subcnpsular nodule having 
a uniform yellow matrix and measuring 1.0 X 0.9 x 0.9 cm overall. The 
cut surface of this yellow nodule protrudes slightly. The lesion is about 6.0 
cm from the just described retention cyst. Intervening matrix of the left 
kidney shows no focal change. The renal pelves of both kidneys and both 
ureters show no induration, dilatation, or exudates. Ureteral implantation 
is noted to be normal in the urinary bladder. About 8 ml of faintly amber- 
pink cloudy urine is contained. There is no focal lesion of the urothelial 
lining. There are no urinary calculi. 

The prostate is symmetrical with a transverse diameter of 3.5 cm. Cut sur¬ 
faces show no distinct nodular areas and no focal lesion. There are scattered 
areas of vascular engorgement near the origin of the prostatic urethra, 
a slightly gritty texture is found on the cut surfaces of the prostrate. Scattered 
discrete calculi up to 2 mm in diameter are found. 

The seminal vesicles are of normal configuration and contain a small 
amount of green-gray mucoid material. 

Both testes are present in the scrotal sac and are of normal size and con¬ 
sistence. Tubular stringing is readily accomplished. No evidence of hydro¬ 
cele is present. 


DIGESTIVE SYSTEM 

The esophagus is lined by smooth, pale gray epithelium following the usual 
longitudinal folds. No focal lesion is found. The stomach has a wall of 
average thickness and a smooth serosal surface. There is mild gaseous 
dilatation. No evidence of hemorrhage or ulceration is found in the gastric 
mucosa. Within the lumen is about 500 ml of cloudy gray watery mucoid 
material in which no discrete food fragments are found. The duodenum, 
small intestine, and colon show no gross abnormalities of mucosal or serosal 
elements. The appendix is not identified. The mesenteric lymph nodes are 
not remarkable. 


ENDOCRINE ORGANS 

• ■- pituitary is intrinsically symmetrical and within the normal limits of 
lu ". -it is the sella turcica. 
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The thyroid is symmetrical and not enlarged; cut surfaces of the brown-red 
colloid matrix show no focal change. 

The adrenals total 13.5 g and are of normal configuration. Multiple cut 
surfaces show no focal lesion. The thickness of the cortex is little more 
than 1 mm. The medullary tissue is not remarkable. 


MUSCULOSKELETAL SYSTEM 

The bony framework is well developed and well retained. No evidence of a 
diffuse osseous lesion is found. The fracture of the right orbital plate and 
of other components of the base of the skull are described in detail else¬ 
where in this report, mainly the neuropathology section. No additional 
evidence of recent fracture or other focal trauma is demonstrated in the 
skeleton. 

The clinically described and radiologically documented old fractures are 
not dissected. 

The vertebral marrow is a uniform brown-red, showing no focal change. 

Cut surfaces of muscles studied, in areas apart from the trauma, show no 
abnormality. 


SPECIMENS STUDIED 

Organs and body fluids enumerated elsewhere in this report for the purpose 
of toxicologic examinations. 

General Toxicologic Analyses: 

Nothing significant could be detected in a “General Unknown” analysis 
performed on blood, liver, and lung tissue. 

Microscopic Studies: 

Tissue sections for microscopic examination as denoted in other portion* 
of this report. 
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Blood Typing: 

Group Ai, Rh positive. 

! Radiologic Examinations: 

Radiographs of the entire body were made at the time of autopsy. Subse¬ 
quent radiographic studies are described elsewhere in this report 

i ' 

• ■ 

Photographs in Custody of this Office: 

At aut °psy: 35mm Kodachrome transparencies and prints of dissection and 
study of pertinent external and internal anatomic features. 

At-scene investigation: Ambassador Hotel: 35mm Kodachrome’ transpar¬ 
encies and prints. 

At test firings: 35mm Kodachrome transparencies and prints. 

Special studies under our direction: Infrared and panchromatic photo¬ 
graphs by James Watson, Scientific Investigation Division, Los Angeles 
Police Department. 

Prints of certain photographs by other jurisdictions, for corroborative 
| studies by this office. 


AUTOPSY CHRONOLOGY AND PERSONNEL 

Autopsy: 

* * ace ‘ Hospital of the Good Samaritan Medical Center 

1212 Shatto Street 
Los Angeles, California 90017 

>-!c and Time: June 6, 1968. Shortly before 3:00 a.m., the Chief Medical 
Examiner arrived at the hospital and took charge of the 
case. Autopsy commenced at 3:00 a.m. The body was re¬ 
leased from custody at 9:15 a.m. the same date. 
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County Official in Charge of Medicolegal Investigations: 

Thomas T. Noguchi, M.D. 

Chief Medical Examiner-Coroner 
County of Los Angeles 

Aide in Charge of Interagency Relations: 

Herbert McRoy 
Administrative Deputy Coroner 


Pathologists: 

Thomas T. Noguchi, M.D. 

Chief Medical Examiner-Coroner 

John E. Holloway, M.D. 

Deputy Medical Examiner 

Abraham T. Lu, M.D. 

Deputy Medical Examiner (in charge of neuropathology) 


Radiologist: 

R. L. Scanlan, M.D., Chairman 
Department of Radiology 

The Hospital of The Good Samaritan Medical Center, and Deputy 
Medical Examiner. 

Postmortem radiographs taken under the direction of the Chief Medical 
Examiner with assistance of Dr. Scanlan and his staff. 


Members of Neurosurgical Team Present as Observers: 

Henry M. Cuneo, M.D., Neurosurgeon in Charge 
Nat D. Reid, M.D. 

M. Andler, M.D. 

James Poppen, M.D. 
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Pathologist from the Hospital of the 
Good Samaritan Present as Observer: 

J. A. Kernen, M.D. 


| Consultants from the Armed Forces Institute of Pathology: 

[ Pierre A. Finck 

! Colonel, M.C., U.S.A. 

Chief, Military Environmental Pathology Division and 
Chief, Wound Ballistics Division 

Charles J. Stahl, III 
Commander, M.C., U.S.N. 

Chief, Forensic Pathology Branch and 

Assistant Chief, Military Environmental Pathology Division 

Kenneth Earle, M.D. 

Chief, Neuropathology Branch 


| Forensic and Medical Photographers: 

j John E. Holloway, M.D. 

f Deputy Medical Examiner 

Richard Kottke 
Deputy Coroner 

Charles Collier 

Scientific Investigation Division 
Los Angeles Police Department 


In Charge of Security of Autopsy Room, for the Office of 
Chief Medical Examiner-Coroner: 

f Lirlrt Maxwell 
* • 'f of Investigation Division 
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Autopsy Assistant: 

Edward Day 
Senior Investigator 


Others Present: 

Other individuals were present from time to time during the autopsy for 
various purposes. Names of these authorized persons appear on rosters 
maintained by the department and other agencies also bearing responsibility 
for the security of the autopsy room. 

Pathologist for General Microscopic Studies 
and Clinicopathologic Correlation: 

Victor J. Rosen, M.D. 

Deputy Medical Examiner 


Advisors not Present at Autopsy: 

William G. Eckert, M.D. 

Pathologist to St. Francis Hospital, Wichita, Kansas 

Russell S. Fisher, M.D. 

Chief Medical Examiner 
State of Maryland 

Edward H. Johnston 
Colonel, M.C., U.S.A. 

Assistant Chief of Pathology 

Armed Forces Institute of Pathology, Washington, D.C. 

Bruce H. Smith, Jr. 

Captain, M.C., U.S.N. 

The Director 

Armed Forces Institute of Pathology, Washington, D.C. 

Cyril H. Wecht, M.D., J.D. 

Chief Forensic Pathologist 

Allegheny County, Pennsylvania, and 

Director, Pittsburgh Institute of Legal Medicine 
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CHRONOLOGY OF SUBSEQUENT STUDIES 

Neuropathology 

Inspection of the head and removal of the brain, spinal cord, and temporo- 
occipital bone began at 7:40 a.m. and was completed at 9:15 p.m., June 6, 
1968, in the autopsy room of The Hospital of The Good Samaritan, Los 
Angeles, California. 

Preliminary examination of the brain and cranial wound was made by 
10:00 a.m., including two horizonal sections through the midbrain and 
upper portion of the pons. 

The specimens were then placed in 10 percent neutral formalin for fixation 
and transferred to the laboratories of the Chief Medical Examiner-Coroner, 
Hall of Justice. 

At 4:00 p.m., June 6, 1968, after six hours of preliminary fixation, the brain 
was cut in six coronal sections and examined. Records were made on all 
gross findings. 

At 7:00 p.m., June 7, 1968, the brain was further cut into thirteen coronal 
sections and reexamined. All lesions and their locations were again con¬ 
firmed and descriptions checked for accuracy. 

Color photographs and radiographs, including internal carotid artery angi¬ 
ography, were made at different stages of examination. 

Radiography 

Radiographs of the brain specimen were taken on June 7, 1968. 
Additional Photography 

Infrared and black-and-white photographs of scalp hair, gunshot wounds, 
And of skin from the right ear were taken on June 8, 1968. 

At-Scene Investigation 

w 'investigation at the Ambassador Hotel, 3400 Wilshire Boulevard. 
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Los Angeles, was conducted by Dr. Noguchi and Commander Stahl on June 
8, 1968. 

Additional ballistic aspects were considered during a follow-up at-scene in¬ 
vestigation with Mr. DeWayne Wolfer, Los Angeles Police Department, and 
Drs. Holloway and Noguchi on June 11, 1968. 


Test Firings i 

Test firings were conducted on June 11, 1968, using a weapon and ammu- : 
nition supplied by the Los Angeles Police Department as being of the most | 
nearly identical manufacture possible to that of the fatal weapon. An area 
adjacent to the firing range on the Los Angeles Police Academy was utilized. 
Personnel consisted of Drs. Holloway and Noguchi, Mr. DeWayne Wolfer 
and Sgt. William J. Lee. Preliminary studies were with a target composed 
of a single layer of muslin over 3/ g -inch (9 mm) gypsum board. The muzzle 
was perpendicular to the target unless otherwise noted. 

A firm contact firing shows a circular defect about 3/ g inch (9 mm) in di¬ 
ameter, surrounded by a concentric zone of powder deposition about 7/ g 
inch (22 mm) in diameter and sometimes having a multilammar configura¬ 
tion at the periphery. These are on the outer surface of the muslin. Also 
evident on the undersurface is a concentric zone of pale soot deposition 
about 3 inches (7.5 cm) in diameter. 

At a inch muzzle distance, there is a % 0 X i/4 inch C 7 - 5 x 6 mm ) defect j 

with transverse ripping of the fabric over a zone li/ 2 inches (3.8 cm) in f' 

length and about evenly divided bilaterally. Also present is a concentric , 
zone of dense, dark gray discoloration 1 inch (2.5 cm) in diameter with , 
irregular “clouding” within a zone up to 2 i/ 2 inches (6.3 cm) in diameter. 
Several faint radial smudges are identified as corresponding roughly with , 
the known land-and-groove characteristics of the test weapon. 

A firing at i/ 2 -inch muzzle distance is similar in configuration except for the 
absence of ripping of the target fabric and absence of land-and-groove 
“puffs.” Visually detected powder residue is presented in a zone having a 
maximum diameter of about 6 inches (15 cm). 

At 1-inch distance there is the usual central defect and dense but com¬ 
paratively homogeneous smudging up to a radius of \% inches (4.2 mm)- 

A firing at 2-inch muzzle distance shows fairly homogeneous but compara¬ 
tively lighter smudging up to a radius of 2(4 inches (5.6 cm). Discrete 
too particles are now seen in a central zone up to 7/ g inch (2.2 cm) in ia< l - 1 

The 3-inch distance firing shows pale mottling of powder residue 
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radius up to 2i/ ( inches (5.6 cm), as well as finely dispersed powder granules 
up to a radius of about 13^ inches (4.4 cm). 

At 4 inches there is a pale smudging zone up to 1 y t inches (4.4 cm) in 
radius. In sharp contrast, discrete powder tattoo particles are identified out 
to a radius as much as 2 inches (5 cm). 

Target configuration was then changed as follows. A single layer of muslin 
was placed over several crumpled thicknesses of the same fabric. Additional 
firings at close contact, loose contact, i/ 8 inch (3 mm), 14 inch (6.5 mm), all 
show patterns similar to those on the original target. 

A series of firings was then performed using geometry simulating that of 
the fatal gunshot wound to the head, as determined by previous studies. 
The postauricular region was simulated by the padded muslin described 
above. The ear was simulated by an animal ear obtained from an abbatoir 
and with the hair removed. 

With the test weapon at an angle of 15 degrees upward and 30 degrees for¬ 
ward (to correspond with goniometric data) and at a distance of 1 inch 
(2.5 cm) from the edge of the right “ear,” the test pattern is most similar 
to the powder residue pattern noted on the right ear and on hair specimens 
studied. Similarity persists, on the 2-inch (5 cm) distance firing, with respect 
to the distribution of discrete powder granules. 


DESCRIPTION OF SPECIAL PHOTOGRAPHY AND 
RADIOGRAPHIC STUDIES DONE JUNE 7, 1968, 
AT THE PHOTOGRAPHY DEPARTMENT, 
LOS ANGELES POLICE DEPARTMENT, AND AT 
THE GOOD SAMARITAN HOSPITAL 

Report of supplemental examinations done on the brain and various as¬ 
sociated bony tissue obtained both at the time of surgery and at autopsy. 

2:10 p.m. on June 7, 1968 

The undersigned and Colonel Pierre A. Finck took the fixed and previously 
partly sectioned brain specimen, along with bone fragments submitted from 
die Surgical Pathology Department, Good Samaritan Hospital, and a seg- 
''wnt of skull removed at autopsy (to include the surgical margins of the 
of entry to the head and a portion of the associated trajectory zone) 
'•-i d r fx>s Angeles Police Department Crime Laboratory by prior arrange- 
It was retornmended by the Director of the .Scientific Investigation 
■-' n of the Los Angeles Police Department, Captain Martin, that the 
"‘-plated x ray studies might I*c bcuct. accomplished at another facility. 
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There was, however, at our disposal, the services of the Photographic De¬ 
partment of the Los Angeles Police Department, and the following photo¬ 
graphs were taken by James Watson, Senior Photographer, under our 
direction: 

1. Segment of bone removed at autopsy from the right mastoid region, 
internal aspect, infrared at a ratio of reproduction of 1:1 on the nega¬ 
tive. 

2. The external aspect of the above specimen, infrared technique 

3. External aspect of the above specimen; black and white; pan. 

4. Internal aspect of the same; black and white; pan. 

The foregoing photographs are all on 4 X 5 material and all bear the 
identification No. 68-5731, the autopsy number. 

5. A 1:1 ratio photograph of various fragments of bone submitted from 
the Surgical Pathology Department of Good Samaritan Hospital under 
their number B-2411-68. Pan film; millimeter scale included in photo¬ 
graph. 

6 . An infrared study of the same material in the same orientation and at 
the same scale. 

The above negatives, having been exposed and developed and showing 
adequate representation of the fractures sought, were left for printing by 
the Los Angeles Police Department photo lab. 

We left the Los Angeles Police Department Building at 4:10 p.m. to pursue 
the x-ray studies at The Good Samaritan- Hospital, Department of Radi¬ 
ology. These were done in the company of and with the kind consultation 
of Drs. R. L. Scanlan and J. D. Camp. The x-ray technician for these 
studies was Mr. G. O. Drianis. We arrived at The Good Samaritan Hospital 
at 4:15 p.m. for these studies. 

The first studies were of the brain slices reassembled in the best approxima¬ 
tion of their original anatomic positions and x-rayed with the cerebellum 
approximated in situ as well (two exposures, radiation entering at the 
vertex). 

The thus assembled brain was then x-rayed in a similar manner, but with 
the cerebellum detached slightly along the midsagittal axis (four films). 

The segment of skull excised at the time of autopsy and containing both 
the surgical defect and portions of the wound of entry to the head 
then x-rayed with the specimen in as intimate contact with the film pl jrrf 
as possible and thus very nearly representative of a perpendicular 
through the center of the surgical defect, but not the wound of entry J **’ 
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exposures of this aspect*were made. The specimen was then rotated Oi) 
degrees so as to provide a somewhat lateral view with reference to that 
portion of mastoid in the specimen. The specimen was supported for this 
study by a balsa wood block. Two exposures were made at varyingly per¬ 
pendicular planes to the foregoing. The above-mentioned four exposures 
are all contained on one sheet of film. 

Composite films embodying visible evidence of the gunshot wound to the 
head were then made, including that portion of dura in which the trau¬ 
matic and surgical defect was present, a portion of posterior aspect of tem¬ 
poral lobe nearest the wound of entry, and the two portions of cerebellum 
as previously sectioned by the neuropathologist. Four films of this configura¬ 
tion were taken to include some variety of roentgenographic technique in 
view of the considerable variation of geometry in the specimens studied. 
All of the foregoing described films bear the autopsy number 68-5731. 

The next study was a series of two exposures on one sheet of film of the col¬ 
lection of bone fragments obtained at time of surgery (or a portion of these 
same). The fragments were oriented to emphasize two particular fragments, 
larger as it happened, which show on infrared negatives some reaction in 
that spectrum. The two fragments are at the upper portion of the x-ray 
field, the lower aspect being delineated by the number B-2411-68, surgical 
pathology accession number for this specimen at The Good Samaritan 
Hospital. Again a varying technique was used to afford a more meaningful 
interpretation of radio-dense areas. 

Returning to the brain specimen proper, the reassembled specimen was then 
arranged in a serial manner commencing from anterior and proceeding 
posteriorly with the arbitrary assignment of alphabetical designation of the 
slices which had been previously chosen by the neuropathologist. 

This first film includes arbitrary sections A, B and C. A letter R designates 
the right hand side of the array. The next film in this series includes ar¬ 
bitrary sections D and E. The next film includes arbitrary sections F, G 
and H, with the addition of a separate segment of cerebral cortex and 
associated hemorrhagic material known to have come from the region of 
the wound of entry to the head. The latter material bears the designation 
F-l. This series ends with section H, which represents the terminus of the 
occipital lobes. 

The next film is a composite of arbitrary section F, its accompanying frag- 
retent F-l, and separated views of cerebellum. Alignment of these specimens 
the film is such that the midsagittal plane passes perpendicular to the 
1 Ts, the separate fragment of cerebrum anti the associated hemorrhagic ma- 
*- *ft comparably distant from the midline: and the ventral jxnrion of 
-'stbl'wtn fine hiding the jx.ns) are similarly aligned. 7'be remaining 
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Fig. 5. Probes placed through Gunshot Wounds Nos. 1, 2 and 3 in head and right 
axilla, demonstrating angle of fire. 
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Fig. 6. Photomicrograph of gunshot wound of entrance (Gunshot wound No. 1.) in 
right mastoid area. Note powder residue. X 4,000. 


portion of cerebellum is then placed to the left of the ventral portion but 
along the same axis of lateral displacement. 

The next film includes the foregoing configuration and adds the portion 
of dura which was originally fixed in formalin with the brain and w.'.u 
includes the traumatic and surgical defect. 

The last film in this series is an array of the wounds of entry and ^ 


entry" column is arranged on the left of the film and the "exit" column 
on the right. Numbers appearing beside specimen images correspond to the 
*"tgntnent of gunshot wound numbers indicated in the autopsy protocol. 
' No. 1 is a view in which die superior fronton of the image represents 
•fs-'O'S-i d:c imegumental free surface and the remainder represents sub- 
i! a-rvotst n\sur. I lie sjreciiticn' dev-mated to include Kntry No. Z and 
No *, it oriented on the film such lint the radiation enters at the 
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Fig. 7. .Photomicrograph of wound of entrance (Gunshot wound No. 2.) in right 
axilla. Note powder residue. X 4,000. 

free surface of the skin. Orientation of this specimen takes into account the 
previously placed (at time of autopsy) suture nearest Entry No. 2. A faint 
image of this identifying suture is seen in this radiograph. Exit No. 2 is 
taken wtih the same orientation as the tissue including Entries 2 and 5 

Technical data for radiographs of wounds of entry and exit: 90 KV, 100 MA 
and (A second exposure. The film suggested by Drs. Scanlan and C-i.np 
and used for these studies was Eastman Industrial type, affording suj*re* 
contrast and resolution. 
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Pig. 8. Photomicrograph of wound of entrance (Gunshot wound No. 3.) in right 
axilla. Note powder residue. X 4,000. 


« He above studies having been completed and all films processed and dried, 
die undersigned left The Hospital of The Good Samaritan at 7:25 p.m., to 
J Le the above items to the Hall of Justice. Colonel Finck had previously 
*'' “* !C hospital (at 7:00 p.m.) for the purpose of returning the brain and 
'i tjmimcm (excluding the tissues containing wounds of entry and exit) 

• Otfu( of I he Chief Medical Examiner-Coroner for further esalua- 
•s the neuropathologist. The undersigned returned the gunshot wound 
-••m to the offitc, along with the above described films. 




TOXICOLOGY LABORATORY REPORT 


Report of Chemical Analysis 
County of Los Angeles Medical Examiner-Coroner 
Toxicology Laboratory 
Hall of Justice 
Los Angeles, California 

File No. 68-5731 

Senator Robert F. Kennedy Lab. No. 6-161 

June 6, 1968 Time 8 a.m. 

T. T. Noguchi, M.D. 

Blood X Liver X Stomach 

Brain Lung X Lavage 

Femur Spleen Urine 

Kidney Sternum Gall bladder 

Drugs ' v Chemicals 

General Toxicological Analysis 

A general toxicological analysis was performed 
on blood, liver, and lungs. Nothing significant 
could be detected. 

Examined By R. C. Gupta, Ph.D. Head Toxicologist. Date June 14, 1968 


REPORT OF BLOOD TYPING 

Report of Microbiological Analysis 
Chief Medical Examiner-Coroner's Office 
Bacteriology Laboratory 
Hall of Justice 
Los Angeles, Califoi'ni.a , . 

File No. 68-5731 

Name of Deceased . Robert F. Kennedy 

Date Submitted June 6, 1968 

Autopsy Surgeon Thomas T. Noguchi, M.D. 

Material Submitted Blood for ABO and Rh Typing. 


Laboratory Findings: BLOOD: Group A1 Rh positive. 

Examined By Roderick I. Luke Date June 12. IK* 


Name of Deceased 
Date Submitted 
Autopsy Surgeon 
Material Submitted: 


Test Desired: 
Laboratory Findings: 


M 
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GENERAL MICROSCOPIC DESCRIPTION 


Cardiovascular System 

HEART (Sections 72-12 A, B, and C; 72-13 A, B, and C; 72-14 A, B, and 
C; 72-15 A, B, and C; 72-16 A, B, and C; 72-17 A, B, and C; 72-18 A, B, 
■ and C; 72-19 A, B, and C; 72-23 A, B, and C.) 

t 

i Epicardial surfaces show flat sparse mesothelium. The epicardial fat is of 
i normal amount. In a few areas there is the usual degree of insinuation of 

i epicardial fat cells in the outermost myocardium extending between iso- 

| lated fibers and bundles of fibers. All sections show regular myocardial 
fibers with central nuclei which are of consistent and regular size. Tinc¬ 
torial characteristics are uniform with the usual degree of eosinophilia. 
Within the myocardial interstitium is a minimal amount of edema, usually 
located adjacent to small vascular channels. No myocardial necrosis, fiber 
fragmentation, or inflammatory infiltrate is observed. No microscopic in- 
tramyocardial hemorrhage can be identified. The endocardial surfaces 
show an intact endothelium. The usual complement of fibrous connective 
tissue is present subjacent to the endothelium. Small tributaries of the 
coronary arterial tree included in the sections of heart show no intrinsic 
disease. No thrombi or emboli are identified. 

AORTA (Sections 72-28 A, B, and C) 

* 

5 The section is that of a complete circumferential segment of aorta. It 
includes intima, media, and a generous portion of adventitia. The endo- 
* thelial surface is intact. In a few random areas, minimally increased amounts 
I of fibrous tissue can be noted beneath the endothelium. A few minute pools 
of mucopolysaccharide material are seen in the deep intima and innermost 
media. Only rare isolated foam cells can be seen immediately subjacent to 
the endothelium. The pattern of the elastic plates of the media is normally 
preserved. The adventitia consists of the usual loose collagenous connective 
tissue. The vasa vasorum extending from the adventitia into aortic wall are 
of normal caliber. No inflammatory infiltrate is identified in any layer of 
the aortic wall. 

INFERIOR VENA CA VA (Sections 72-29 A, B, and C) 

IV structure of the full thickness of vein wall is preserved. The endo- 
'«I surface is intact. The usual comjjlcmcnt of sulrendothclial fibrous 
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tissue is present which appears to be loosely arrayed bundles of collagen. 

The media of the vein shows the usual bundles of smooth muscle separated 
by collagen bundles. The smooth muscle gradually thins out as it ap¬ 
proaches the adventitia, which is composed of loose areolar connective 
tissue. A few small nerve trunks and blood vessels in the adventitia are 
unremarkable. 

CORONARY ARTERIES (Sections 72-23 A, B, and C; 72-24 A, B, and C; 
72-25 A, B, and C represent gross sections of branches of the coronary 
tree. Sections 72-26 A, B, and C; 72-27 A, B, and C represent longitudinal 
sections of coronary arteries.) 

Cross-sectioned vessels show intact endothelial surfaces. No cross-sectioned , 
branches show significant luminal compromise. There is a slight increase in | 

fibrous tissue deposition immediately subjacent to the intima, blending j 

with the muscular media. Rare isolated foam cells can be identified. No 
sharply defined plaques are observed. In a few areas, loose fibrillar appear¬ 
ing pink-staining material is noted in the subintimal connective tissue ad¬ 
jacent to the muscular media and is surrounded by small aggregates of 
fibroblasts, foam cells, and rare lymphocytes. 

The longitudinally sectioned arterial branches show no additional altera¬ 
tions beyond those previously described in the cross-sectioned segments. 


Respiratory System j 

TRACHEA (Sections 72-4 A, B, and C; 72-5 A, B, and C; 72-6 A, B, and C) | 

Sections of trachea include epithelium, cartilagenous rings, and peritracheal j 

connective tissue. There is focal denudation of the surface epithelium. In j 

other areas the normal columnar epithelium is intact. Some evidence of | 
early regeneration of denuded epithelium is noted. The tracheal basement 
membrane is irregularly thickened and eosinophilic. Immediately subjacent 
to it are aggregates of lymphocytes in a slightly edematous subepithelial 
stroma. Most of the tracheal mucous glands appear intact. A few of their j 
ducts contain inspissated secretions. In one block (72-6 A, B, and C) neu¬ 
trophilic leukocytes are noted aggregating beneath the basement membrane. 
There is stromal hemorrhage adjacent to the neutrophils. In another sec¬ 
tion (72-5 A, B, and C) necrosis of the epithelial and subepithelial tissue 
down to the level of perichondrium is noted. The areas of necrosis are mani¬ 
fested by loss of nuclei with persistent nuclear dust, smudging of bloou 
vessels, and some extravasation of blood. The necrosis also involves mucous 
elands At the junction of the vital and necrotic tracheal mucosa. nn» 
trophilic leukocytes are gathered. The tracheal cartilagenous r.n P arc 


»jib!c In all sections, some central cartilagenous calcification is noted. 
y.>me extravasation of blood into the peritracheal connective tissue is seen. 

LUNGS (Sections 72-7 A, B, and C; 72-8 A, B, and C; 72-9 A, B, and C; 
72-10 A, B, and C; 72-11 A, B, and C) 

Sections of pulmonary parenchyma are essentially similar to one another. 
All show moderate engorgement of the arterial bed with red blood cells as 
well as congestion of the alveolar capillary bed. In addition, precipitated 
proteinaceous edema fluid can be seen in many microscopic fields, located 
within alveolar spaces as well as within the perivascular and peribronchial 
interstitial tissue. Anthracotic pigment aggregates are sparse and collected 
in subpleural foci associated with slight fibrous tissue proliferation and 
lymphocytic aggregates. Other small aggregates of anthracotic pigment can 
be seen in perivascular and peribronchial location. Terminal bronchioles, 
respiratory bronchioles, and many alveolar ducts contain neutrophilic exu¬ 
date. In some small respiratory passageways plugging by neutrophilic cells 
can be seen, while in other areas the aggregation is loose. In the areas of 
intraalveolar neutrophilic exudation diapedesis of neutrophils through al¬ 
veolar capillaries can be observed. In areas of the neutrophilic collections, 
fibrin meshworks are noted. In a few alveolar spaces, fibrinous material 
appears compressed against the lining, but hyaline membrane formation 
is not a prominent feature in any of the sections examined. Larger bronchi, 
small bronchi, and bronchioles of various caliber show prominent folding 
of their mucosal surfaces and some postmortem denudation of epithelium. 
In the areas of pulmonary parenchyma not involved with the pneumonitic 
process, slight hyperexpansion of alveolar ducts and alveolar spaces is 
noted. Several small pulmonary arterial branches contain thrombo-embolic 
material filling the lumen. No organization is observed. Search of vessels 
in the described sections reveals no obvious embolic central nervous system 
tissue. 

LUNGS (Sections L20-1 A, B, and C; L20-2 A, B, and C; L20-3 A, B, and C; 
L 20-4 A, B, and C; L20-5 A, B, and C; L20-6 A, B, and C; L20-7 A, B, 
and C; L20-8 A, B, and C; L20-9 A, B, and C; L20-10 A, B, and C; L20-11 
A, B, and C; L20-12 A, B, and C; L20-13 A, B, and C; L20-14 A, B, and 
C; L20-15 A, B, and C; L20-16 A, B, and C; L20-17 A, B, and C; L20-18 
A, B, and C; L20-19 A, B, and C; L20-20 A, B, and C) 

Multiple sections of pulmonary parenchyma reveal varying amounts of red- 
f eU congestion of the capillary bed, exudation of neutrophilic leukocytes, 
■»o<! proteinaceous material into scattered alveolar spaces, and precipitated 
sterna fluid in other alveolar spaces. The changes arc patchy. In some 
there is collapse of individual pulmonary lobules. In other sections, 
'“"•ds bion >i and bronchioles show postmortem autolytic sloughing of the 
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epithelium. Neutrophilic leukocytic aggregates are also seen in some hron- 
chioles. In other fields, randomly scattered in the sections examined, hyper¬ 
inflation of alveolar spaces can be recognized. In section L20-2 A, B, and C, 
two small vascular channels contain aggregates of fibrillar to spongy, pale 
pink-staining material in which ghosted nuclear structure can be identified. 
This material suggests embolic autolyzed central nervous system tissue. 
Special stains for myelin will be prepared. 


Hemic and Lymphatic System 

LYMPH NODES (Sections 72-35 A, B, and C; 72-36 A, B, and C) ; 

i 

Two lymph nodes are represented in these sections. Slides 72-35 A, B, and C f 
show a node structure embedded in considerable fibro-adipose tissue. | 
Within the fibro-adipose tissue are several myelineated nerve structures. The i 
lymph node itself shows a well-formed capsule. The subcapsular sinusoids ? 
are open. The lymph node cortex shows small reactive follicles. In the i 
medullary portion of the node are aggregates of macrophages obscured by I 
black pigment. The lymph channels in the medullary portions of the nodes | 
are unremarkable. The lymph node represented on section 72-36 A, B, and | 
C demonstrates an intact capsule with small amounts of adjacent areolar | 
tissue and a few tags of smooth muscle. In this node the subcapsular ^ 

sinusoids are also open and lined by normal littoral cells. The node cortex ? 

lias small, rather symmetrically distributed lymphoid follicles with visible j 
reactive centers. Within the medullary portion of the node is a large § 
amount of black pigment consistent with carbon incorporated into macro- 
phages. The medullary lymphoid sinusoids are unremarkable. The retie- j 
uloendothelial cells lining the sinusoids are hot unduly prominent. i 

SPLEEN (Sections 72-30 A, B, and C) 

The splenic capsule is intact and of normal thickness. The trabecular frame¬ 
work of the splenic parenchyma is unchanged from normal. Malpighian 
follicles are normally arrayed along the central arterioles. No significant re¬ 
active centers are identified. Some of the central arterioles show a mild to 
moderate degree of hyalinosis. Throughout the splenic section, red pulp 
sinusoids are engorged with red cells. The cell population of the red pulp 
is normal. No evidence of extramedullary hematopoiesis is seen. There is no 
acute splenitis. 

BONE MARROW (Sections 72-31 A, B, and C) 

Section of marrow includes the enclosing cortical compact and meduhe ^ 
cancellous bone. The adjacent periosteum is of the usual thi«lncs» jcu 


<«,:moscd of dense bundles of collagen and small numbers of fibroblasts. 
The bony cortex shows the usual lamellar pattern. The cancellous bone 
trabeculae are of the usual configuration. The marrow within the medullary 
space is cellular and is approximately 20 percent fat. The cellular matura¬ 
tion of all lines is orderly. Megakaryocytes are present. The myeloid to 
erythroid ratio is approximately 2.5 to 1, suggesting an early hyperplasia of 
the erythroid line. There is prominent activity of the normoblastic series 
in the marrow. 

THYMUS (Sections 72-57 A, B, and C; 72-58 A, B, and C) 

All sections show residual thymic elements embedded in lobulated fat 
containing several small blood vessels. The thymic lobules show' nodular 
peripheral aggregates of mature lymphoid thymic cells. The medullary 
portions of the thymus are looser but are composed of lymphoid cells in a 
delicate reticular stroma. Hassell’s corpuscles are prominent in all sections. 
Many show prominent cystic change, and the cystic areas are filled with 
flakes of keratinlike material and epithelial cells with occasional formation 
of epithelial pearls. Amorphous flocculent pink-staining material surrounds 
the recognizible ghosted areas. There is no evidence of reactive lymphoid 
follicular activity within the thymus. 

Gastrointestinal System 

ESOPHAGUS (Sections 72-37 A, B, and C) 

The section is that of a complete cross-sectional representation of esophagus. 
Outer adventitial fibro-adipose tissue tags are present. The circular and 
longitudinal muscles, bundles, and associated nerve filaments and ganglia 
are normally distributed. The submucosa consists of rather loose areolar 
connective tissue. The muscularis mucosae is prominent but not abnormally 
thickened. The submucosa contains small clusters of lymphocytic cells near 
blood vessels. The esophageal squamous epithelium is intact and shows 
normal maturation from basal layer to the lumen. The section appears to 
represent midesophagus, as no outer skeletal muscle attachments or sub¬ 
mucosal gland structures are identified. 

TONGUE (Sections 72-1 A, B, and C) 

H it section includes a generous strip of lingual mucosa, subcpithelial 
! l, :e. and a prominent mass of lingual skeletal muscle. The epithelial sur- 
- 1 "* 'bows numerous filiform papillations. The tips of the papillae are 
*'•»-<! slightly hypercornified squamous epithelium. The epithelial 

' !l!w -appears orderly. Numeroi:, bacterial colonies are present in 
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the exfoliating squamous cellular debris. Colonies appear to be predom¬ 
inantly coccal. The lingual musculature is entirely within normal limits. 
There is no evidence of inflammation. 

STOMACH (Sections 72-38 A, B, and C; 72-39 A, B, and C; 72-40 A, B, and 
C) 

All sections reveal similar features. The gastric serosa and muscularis are 
unremarkable. The gastric mucosal folds are prominent. The epithelium 
is moderately well preserved. Some superficial autolytic loss of the columnar 
surface epithelium adjacent to the gastric pits is noted. Between some mu¬ 
cosal folds are aggregates of entrapped mucus, containing exfoliated surface 
cells. The capillary bed of the mucosa appears engorged. Surrounding the •' 

necks of the gastric glands are rather prominent aggregates of plasma cells ; 

and occasional lymphocytes. In a few areas these cellular aggregates extend } 
through the full thickness, of mucosa and form small mononuclear aggre¬ 
gates at the junction of mucosa and muscularis mucosae. A distinctive fea¬ 
ture observed in all sections is prominence of the parietal cell population of 
the gastric glands, with relative reduction in the zymogen cell population. 
The muscularis mucosae is of normal thickness. Submucosal tissues are of 
loose areolar type and contain engorged thin-walled blood vessels. 

PANCREAS (Sections 72-41 A, B, and C) 

The sections are similar to one another. All show well-preserved lobular j 
pancreatic tissue. The vascular bed is mildly to moderately congested. Oc- j 
casional fat cells are present within the lobules themselves, but there is no | 
fat in the interstitial tissue. Several interlobular ducts and some mtra- | 
lobular ductal elements contain inspissated proteinaceous pink-stain.ng 
material. The epithelium within most ducts is well preserved. Only rare 
pancreatic acini show ectasia. There is no interstitial inflammatory reaction 
identified. The islets of Langerhans appear normally distributed through 
the lobular parenchyma and show no evidence of hyalinization. There is 
no evidence of arteriolar sclerosis. 

LIVER (Sections 72-42 A, B, and C) 

All sections are similar. The liver lobular architecture is well preserved. 
The portal triads contain no inflammatory cell infiltrate. The portal vcm 
tributaries, hepatic artery tributaries, and bile ducts are unremarkable. * 
central veins show mild to moderate engorgement by red blood cells. . vnt 
congestive changes in the innermost pericentral sinusoids arc also 
The liver cells are arranged in plates of single cell thickness. *‘ ,< i .. 
minimal edema of the spaces of Disse. The KupfTcr cells are noi..v> ' 
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-rvbuted. There is no evidence of cholestasis. The pericentral liver ce 
contain the usual complement of lipochrome pigments. 

GALLBLADDER (Sections 72-43 A, B, and C) 

A section of gallbladder shows extensive autolytic changes involving t 
mucosa, with all the cells apparently ghosted and anucleated. The gs 
bladder muscular coat is unremarkable. The liver bed of the gallbladder 
included in the section and shows unremarkable liver cells at their juncti< 
with the pericholecystic connective tissue. 


Urogenital System 

KIDNEYS (Sections 72-44 A, B, and C; 72-45 A, B, and C; 72-46 A, B, a: 
C; 72-47 A, B, and C; 72-48 A, B, and C; 72-49 A, B, and C; 72-50 A, 
and C; 72-51 A, B, and C) 

Sections of kidney show moderately well preserved tubular elements ai 
intact glomeruli. Most of the interstitial renal vascular bed is engorg 
with red blood cells. The glomerular capillary bed shows red blood o 
engorgement. There is no evidence of renal tubular necrosis. In some si 
tions, proximal tubular epithelium shews.a slightly vacuolated to grour, 
glass appearance suggestive of a minimal osmotic nephropathy. Only ra 
glomeruli in multiple sections examined show ischemic obsolescence, 
general, small arteries of arcuate to interlobar size show slight intim 
fibrous thickening. No significant arteriolar hyalinization is found. 

Sections taken from blocks 72-44 and 72-45 include an adenomatous node 
within the outer cortex. This nodule appears well encapsulated by den 
hyalinized fibrous tissue. A few central fibrous trabeculae course across t; 
nodule. The nodule is composed of sheets, cords and tubules of sm; 
cuboidal to columnar cells, occasionally arranged as papillary fronds. T1 
cells have sparse pale pink vacuolated to finely granular cytoplasm ai 
large oval to rounded basophilic nuclei. 

No mitotic activity is recognized within the nodule. No insinuation in 
blood vessels or the surrounding renal parenchyma is observed. There 
warring with associated tubular atrophy and some glomerular distortic 
•*"1 compression in the cortex immediately adjacent to the nodule. 

from blocks 72-46, 72-47, and 72-48 include the grossly describe 
pit, I he cyst wall is composed of hyalinized fibrous connective tis.su 
‘ * brung consists of sparse cuboidal cells. The renal parenchyma in 
j>r!v adjjfcnt to the cyst wall shows a generous rim of atrophic cortic; 



74 Thomas T. Noguchi 


Postmortem Protocols in Official Medical-Legal Investigation 75 


and medullary tubules, compressed and distorted glomeruli, clusters of 
hyalinized glomeruli, and a minimal lymphocytic infiltration. These changes 
are consistent with pressure atrophy. Some small blood vessels in this area 
immediately adjacent to the cyst show prominent fibrosis. 

Sections of the kidney, including the papillae as they enter the calyces, show 
normal endothelial lining the calyces and a normal fibrous and muscular 
calyceal wall. The tip of a papilla is covered with unremarkable cuboidal 
epithelium. The collecting tubules appear unremarkable except for a rare 
focus of calcium salt deposition in their basement membranes. 

BLADDER NECK-PROSTATE (Sections 72-52 A, B, and C; 72-53 A, B, 
and C; 72-54 A, B, and C) 

Sections examined from block 72-52 of the urinary bladder include the 
bladder neck and prostatic junction. The bladder wall musculature is 
unremarkable. The blood vessels immediately subjacent to the bladder 
epithelium are markedly congested with red cells. There is some loss of the 
transitional epithelium. In its place neutrophilic leukocytes and occasional 
mononuclear cells are clustered. The subepithelial tissue extending into the 
muscularis shows moderate edema and associated chronic inflammation. In 
the prostatic uretheral portion of the specimen, there is also subepithelial 
edema and mild inflammation. The prostatic glands at the junction of 
bladder neck and prostate show normal papillary epithelium of columnar 
type, with basally located nuclei. No atypical features are identified. Sec¬ 
tions from blocks 72-53 and 72-54 show only prostatic elements. The fibro- 
muscular stroma is unremarkable. The glands are arranged in their normal 
manner. The epithelium is intact. A few small ductules contain neutrophilic 
leukocytes and proteinaceous debris and are surrounded by mononuclear 
cells and rare neutrophils. Other glandular elements contain inspissated 
proteinaceous material, rare corpora amylacea, and a few small calcific 
spherules. 

TESTES (Sections 72-55 A, B, and C) 

Sections are essentially similar to one another. The tunica albuginea is 
thick and composed of laminated collagen bundles. A few minute ductular 
epithelial rests lined by cuboidal columnar cells and containing inspissated 
pink-staining material are seen within the tunica albuginea. I he testicular 
parenchyma shows the usual tubular pattern. There is mild interstitial 
edema. Interstitial cells are arranged in small and large clusters. Mans 
show golden pigment within their eosinophilic cytoplasm and a few contain 
crystalloids of Rcinecke. The parenchymal tubules show mild basement 
membrane thickening. Most tubules show orderly spermatogenesis e*<rr*J 


through sj>crmatozoa formation. Only rare tubules appear to show ab- 
teuic of spermatozoa formation and in these, spermatids can be identified. 


Endocrine System 

THYROID (Section 72-56 A, B, and C) 

The thyroid follicles show mild to moderate variation in size. Most contain 
rather abundant colloid. There is peripheral scalloping of colloid in a few 
follicles. The thyroid epithelium is generally low and cuboidal. A rare 
thyroid follicle shows squamous metaplasia. There is no evidence of in¬ 
terstitial inflammation, edema, or fibrosis. Intrathyroid blood vessels are 
j unremarkable. 

PITUITARY (Sections 72-59 A, B, and C; 72-60 A, B, and C; 72-61 A, B, 
and C; 72-62 A, B, and C; 72-63 A, B, and C; 72-64 A, B, and C) 

Multiple sections of the pituitary include anterior, intermediate, and 
posterior portions. The connective tissue capsule around the pituitary shows 
focal extravasation of blood. There is no hemorrhage within the substance 
of the pituitary, however. The anterior lobe contains the usual complement 
of cells of eosinophilic, basophilic, and ci.romophobic types. The eosino¬ 
phils show the usual nodular aggregation along the anterior pole. There is 
no evidence of necrosis of pituitary cells. Within the pars intermedia a few 
colloid filled cystic structures lined by attenuated cuboidal epithelium are 
seen. The posterior lobe has the typical neural appearance and is unre- 

5 markable, 

f 

j ADRENALS (Sections 72-65 A, B, and C; 72-66 A, B, and C; 72-67 A, B, and 

! C; 72-68 A, B, and C) 

i 

All sections of adrenal are essentially similar. All show a connective tissue 
capsule composed of dense hyalinized fibrous tissue containing fibroblasts. 
This capsule has a sharp junction with the surrounding periadrenal fat. 
Some of the periadrenal fat is of the fetal type such as is frequently seen in 
this region. A few small arterioles in the adrenal capsule and perirenal fat 
show minimal hyalinization of their walls. No extracapsular cortical nod¬ 
ules are identified. A fesv intracapsular microscopic aggregates of adrenal 
cortical cells arc seen. The adrenal cortex shows well-demarcated zonation. 
Ihe glomerulosa is well formed and easily demarcated from the fasciculata. 
there is no significant nodularity identified within the cortex. The cells 
T the fasciculata have pale pink cytoplasm which is granular to finely 
-d. The vascular bed appears mildly congested in the reticularis; 
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in some sections it is moderately to markedly congested as it approaches the 
medulla. The reticularis shows cells having rather dense eosinophilic 
cytoplasm. There is the usual interdigitation of reticularis with the adrenal 
medulla. The medullary cellular elements are well preserved. The usual 
thick-walled venous channels are seen within the medulla. 

Peripheral Nervous System 

PERIPHERAL NERVE (Sections 72-72 A, B, and C) 

Peripheral mylineated nerve including its epineural connective tissue shows 
well-formed axonal structures with the usual complement of Schwann cell 
nuclei distributed in a normal manner. No diagnostic changes are recog¬ 
nized. 


Miscellaneous 

Slides labeled 72-2 and 72-3 A, B, and C are sections of pieces of gelfoam 
covered peripherally with blood clot and showing early migration of neu¬ 
trophilic leukocytes into the more peripheral interstices. 

Slides labeled 72-32, 72-33, and 72-34 A, B, and C and 72-22 A, B, and C are 
all pieces of blood clot; no lamination or organization is present and the 
material appears to be of either agonal or postmortem origin. \ 

I 

Slides labeled 72-21 A, B, and C and 72-20 A, B, and C show pieces of I 
gelfoam infiltrated with red cells, neutrophils, and lymphocytes. Fibrin and ' 
red cells are at the periphery. j 

i 

Surgical Pathology Slides for Review J 

Microscopic review of surgical tissue sections from The Hospital of The 
Good Samaritan, received in this office on June 7, 1968. Sections are labeled 
B2411-68 and consist of three slides. 

One section shows skin and subcutaneous fat. Only a small area of surface 
epithelium is present. Several pilosebaceous structures and scattered sweat 
glands are noted. Collagen of the dermis shows fragmentation and coagula¬ 
tion, and some coagulation of epidermis is also present. Extravasation of 
blood into the dermis is widespread, and early neutrophilic migration out 
of capillaries into dermis and subcutaneous fat is recognized. Scattered it** 
ments of Ijone dust are spread through the disrupted dermis. Aggregates 
fine brown granular material can be observed near and in the m ‘' 1 ' 


!M ;tcd dermal tissue. These are consistent with grains of gunpowder. 

Minther tissue section reveals small pieces of disrupted edematous cerebellar 
cortex without reaction or hemorrhage. Purkinje cells shots - variable degrees 
of distortion and nuclear pyknosis. Small pieces of bone are also present on 
the slide as are irregular pieces of blood clot and fibrin mesh with entrapped 
leukocytes. 

The third slide is a section of a piece of gelfoam to which are adherent a 
piece of blood clot, a few bony spicules, and sparse pieces of brain tissue. 
Some minute strips of tissue consistent with leptomeninges are also noted. 


: CLINICOPATHOLOGIC CORRELATION OF 

j SYSTEMIC AUIOPSY FINDINGS 

| Introductory Comment: 

i 

| The gross and microscopic findings obtained from the postmortem exami¬ 
nation of the decedent have been correlated with information available 
from the clinical records of The Hospital of The Good Samaritan. Each or¬ 
gan system is reviewed, noting all changes and how these changes were 
manifested clinically. In addition, effects of therapy and the effects of the 
agonal events upon the gross and histopathologic findings are described. 

Cardiovascular System: 

The structure of the cardiovascular system appears to be within normal 
limits for the age of the decedent. There is no morphologic evidence of 
sustained hypertension, as the heart weight is normal and the myocardial 
thickness is also within the range of normal. No valvular deformities or 
abnormal intracardiac shunts are found to account for the systolic murmur 
reported in the clinical notes. No vegetations or antemortem marantic 
thrombi are seen grossly or microscopically. No myocardial necrosis of the 
type occasionally noted following the treatment of shock with vasopressors 
is identified in multiple sections. The coronary arteries reveal no evidence 
significant luminal compromise by atherosclerosis. The minimal amount 
M interstitial edema within the myocardium is considered to be of agonal 
'* !s d n - The aorta and the venae cavae are within normal limits. No ante- 
-• r:crn thrombus is recognized in the inferior vena cava in the region of 
1 ' r ‘rntral venous catheter. The splenic vascular bed shows an amount of 
*' 6%alinosis normally seen in individuals of the stated age. Minimal 

11 1 -» ihnTrning of the intima of intermediate sized renal arteries is also 
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consistent with the age of the individual. The slight amount of hyalinosis 
of occasional pcriadrenal arterioles is also considered to be within normal 
limits. 


Respiratory System: 

The gross and microscopic changes described in the trachea are those usu¬ 
ally found in comatose individuals in whom tracheostomy has been per¬ 
formed. The patchy denudation and regeneration of surface epithelium fre¬ 
quently accompanies measures utilized to keep the airway open. They are 
described in the microscopic notes as showing mucosal necrosis, and acute 
inflammation is typical for the site of a tracheostomy tube. Such a lesion 
can show complete regeneration of epithelium following removal of the 
tracheostomy tube. The degree of calcification of tracheal cartilage rings is 
usual for the age of the decedent. 

The pulmonary alterations are those usually encountered in the comatose in¬ 
dividual. Mild intraalveolar and interstitial edema frequently appears dur¬ 
ing the agonal period of life. Some pooling of secretions in the dependent 
portions of the lungs and the accumulation of the edema fluid in the 
hypostatic areas have given rise to a mild bronchopneumonic process. No 
evidence of abscess formation is noted microscopically, and the broncho¬ 
pneumonic process appears to be early, showing no evidence of organiza- I 

tion. No microscopic evidence of oxygen toxicity is noted. The pulmonary ■ 

septal cells are unremarkable. The. thromboemboli described microscopi- : 
cally are small and infrequent in these sections. These thromboemboli ap- ; 
pear to be of recent origin and are not associated with infarction. Material 
suggestive of necrotic central nervous system tissue is identified in two \ 
arterial branches. Such pulmonary embolization of central nervous system • 
tissue is not infrequent in craniocerebral trauma in which large vascular ! 
channels have become disrupted. ' 


Hemolymphatic System 

The lymph nodes examined microscopically are within normal limits. The 
spleen demonstrates red pulp congestion such as is usually seen as an agonal 
event. There is no manifestation of systemic sepsis. The bone marrow 
reveals a slight erythroid hyperplasia, this change reflecting an early re¬ 
sponse to a major blood loss. Tbe thymus demonstrates the usual residual 
atrophic lobules. Many small cystic structures derived from HassallN o* 
puscles are found throughout the medullary portion. Such cystic change* 
are not clinically significant. 
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Gastrointestinal System 

The bacterial colonies identified in the hypercornified lingual epithelium 
are frequently seen on the tongue of an unconscious individual where there 
is no mechanical effect of chewing or swallowing to cleanse the surface of 
the tongue. No inflammatory changes are identified in the tongue. 

The esophagus shows no evidence of mucosal erosion or ulceration, and 
there is no evidence of esophagitis. 

The stomach shows no evidence of mucosal erosion or ulceration frequently 
t associated with central nervous system disorders. The minimal amount of 

i superficial autolysis of the epithelium is consistent with the postmortem 

\ interval from pronouncement of death until autopsy. Of interest is the 
prominence of parietal cells in the gastric glands. The plasmacytic and 
lymphocytic aggregates within the lamina propria suggest a slight chronic 
gastritis. 

No specific lesions are identified in the entire gastrointestinal tract. 

Pancreas 

The pancreas shows no gross or microscopic alteration of any significance. 

The central venous congestion observed within sections of liver is a usual 
agonal event. No liver cell necrosis is observed and the liver is devoid of 
inflammatory disease. There is no demonstrable evidence of toxicity of any 
therapeutic agent in the material examined. 

Urogenital System 

The left kidney contains a solitary renal cortical adenoma and "a renal corti¬ 
cal cyst. The adenoma is well circumscribed, small, and composed of 
benign renal tubular epithelial cells. Lesions of this type are extremely 
common findings in postmortem examination and are of no clinical sig¬ 
nificance. The solitary renal cortical cyst is of no clinical significance. The 
cuglit amount of compression atrophy of renal parenchyma adjacent to 
!*>th the adenoma and the cyst is so minimal as to not compromise renal 
function. 

f \ . 

** no evidence of renal tubular necrosis morphologically demon- 
* 1 -«• in right or left kidney. The minimal vacuolar change described in 
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some of the proximal tubular epithelium is a frequent finding associated 
with mannitol infusion. Such changes are reversible. There is no evidence 
of infection involving the renal pelves or calyces or parenchyma. The vas¬ 
cular congestion described is considered of agonal origin. 

The slight amount of calcification around basement membrane around 
collecting tubules identified in the renal papillae is of obscure origin. 
Such calcification can be seen in individuals who ingest large amounts of ! 
milk, alkali, or vitamin D. It is of no clinical significance. 

The mild edema, congestion, and slight acute and chronic inflammation ■ 
of the bladder neck is consistent with the presence of an indwelling cathe- { 
ter. The changes are mild. No ulceration of bladder mucosa is recognized. 

The small collections of acute inflammatory cells within the prostatic peri- 
uretheral glands are also consistent with the presence of an indwelling 
catheter. There is no evidence of hyperplasia of the prostatic gland. The 
small calcific spherules and corpora amylacea within the prostate are fre¬ 
quent normal findings. 

The testicular tissue is completely within normal limits. 


Endocrine System 

The thyroid and pituitary glands show no gross or microscopic alteration. 

The adrenal glands are small but within normal limits. The cortices are 
thin, have normal zonation, and show decreased lipid. The adrenals fre¬ 
quently show this pattern in healthy individuals dying acutely due to var¬ 
ious causes. The Decadron therapy was of too short a course to have caused 
significant suppression and atrophy of the adrenal cortex. 

NOTE: In the preparation of these opinions and conclusions, a number of 
diagrams, x-rays, and photographs, together with their descriptive notes, 
were utilized as work documents consistent with generally accepted medico¬ 
legal practice. In each instance, these items support the findings and con¬ 
clusions contained herein. They are, however, not included as part of this 
report, pursuant to the provisions of Section 129 of the California Code of 
Civil Procedure. 


SIGNATURES 

(Signed) 

Thomas T. Noguchi; M.D. 

Chief Medical Examiner-Coroner 
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.signed) 

John E. Holloway, M.D. 

Deputy Medical Examiner 

(Signed) 

Abraham T. Lu, M.D. 

Deputy Medical Examiner 

(Signed) 

Victor J. Rosen, M.D. 

Deputy Medical Examiner 

(Signed) 

Robert L. Scanlan, M.D. 

Deputy Medical Examiner 


AUTOPSY REPORT AND SUPPLEMENTAL REPORT 

Date and Hour Died; 22 November 1963 1300 (CST). 

Date and Hour Autopsy Performed: 22 November 1963 2000 (EST). 

Prosector: (497831) Cdr. J. J. Humes, MC, USN; Assistant: (489878) Cdr. 
“J” Thornton Boswell, MC, USN; LCol. Pierre A. Finck, MC, USA 
(04 043 322). 

Clinical Diagnoses (Including operations): Ht.-72y4 inches; Wt.-170 
pounds; Eyes—blue; Hair-Reddish brown. 

Pathological Diagnoses: CAUSE OF DEATH: Gunshot wound, head. 

Approved-Signature: J. J. Humes, Cdr. MC, USN. 

Military Organization: President, United States. 

Age: 46; Sex: Male; Race: Cauc.; Autopsy No.: A63-272. 

Patient’s Identification: Kennedy, John F.; Naval Medical School. 

CLINICAL SUMMARY: According to available information the de¬ 
ceased, President John F. Kennedy, was riding in an open car in a motorcade 
during an official visit to Dallas, Texas, on 22 November 1963. The President 
was sitting in the right rear seat with Mrs. Kennedy seated on the same seat 
to his left. Sitting directly in front of the President was Governor John B. 
Connally of Texas and directly in front of Mrs. Kennedy sat Mrs. Connally. 
llic vehicle was moving at a slow rate of speed down an incline into an 
underpass that leads to a freeway route to the Dallas Trade Mart where the 
President was to deliver an address. 

Ibree shots were heard anti the President fell forward bleeding from the 
(Governor Connally was seriously wounded by the same gunfire.) Ac- 
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cording to newspaper reports (Washington Post, November 23, 1963) Bob 
Jackson, a Dallas Times Herald Photographer, said he looked around as he 
heard the shots and saw a rifle barrel disappearing into a window on an upper 
floor of the nearby Texas School Book Depository Building. 

Shortly following the wounding of the two men the car was driven to 
Parkland Hospital in Dallas. In the emergency room of that hospital the 
President was attended by Dr. Malcolm Perry. Telephone communication 
with Dr. Perry on November 23, 1963, develops the following information 
relative to the observations made by Dr. Perry and procedures performed 
there prior to death. 

Dr. Perry noted the massive wound of the head and a second much 
smaller wound of the low anterior neck in approximately the midline. A 
tracheostomy was performed by extending the latter wound. At this point 
bloody air was noted bubbling from the wound and injury to the right lateral 
wall of the trachea was observed. Incisions were made in th£ upper anterior 
chest wall bilaterally to combat possible subcutaneous emphysema. Intra¬ 
venous infusions of blood and saline were begun and oxygen was admin¬ 
istered. Despite these measures cardiac arrest occurred and closed chest cardiac 
massage failed to reestablish cardiac action. The President was pronounced 
dead approximately thirty to forty minutes after receiving his wounds. 

The remains were transported via the presidential plane to Washington, 
D.C., and subsequently to the Naval Medical School, National Naval Medical 
Center, Bethesda, Maryland for postmortem examination. 

GENERAL DESCRIPTION OF BODY: The body is that of a muscular, 
well-developed and well-nourished adult Caucasian male measuring 72t/£ 
inches and weighing approximately 170 pounds. There is beginning rigor 
mortis, minimal dependent liver mortis of the dorsum, and early algor mortis. 
The hair is reddish brown and abundant, the eyes are blue, the right pupil 
measuring 8 mm in diameter, the left 4 mm. There is edema and ecchymosis 
of the inner canthus region of the left eyelid measuring approximately 1.5 
cm in greatest diameter. There is edema and ecchymosis diffusely over the 
right supra-orbital ridge with abnormal mobility of the underlying bone. 
(The remainder of the scalp will be described with the skull.) There is clotted 
blood on the external ears but otherwise the ears, nares, and mouth are essen¬ 
tially unremarkable. The teeth are in excellent repair and there is some 
pallor of the oral mucous membrane. 

Situated on the upper right posterior thorax just above the upper border 
of the scapula there is a 7 X 4 mm oval wound. This wound is measured to be 
14 cm from the tip of the right acromion process and 14 cm below the tip. of 
the right mastoid process. 

Situated in the low anterior neck at approximately the level of the third 
and fourth tracheal rings is a 6.5 cm long transverse wound with widely 
gaping irregular edges. (The depth and character of these wounds will l>e 
further described below.) 

Situated on the anterior chest wall in the nipple line arc bilateral 2 cm 
long recent transverse surgical incisions into the subcutaneous (issue fl* 
one on the left is situated 11 cm cepbalad to the nipple and the one ear v '' 
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right 8 cm cepbalad to the nipple. There is no hemorrhage or ecchymosis 
associated with these wounds. A similar clear wound measuring 2 cm in 
length is situated on the anterolateral aspect of the left midarm. Situated on 
the anterolateral aspect of each ankle is a recent 2 cm transverse incision into 
the subcutaneous tissue. 

There is an old well-healed 8 cm McBurney abdominal incision. Over 
the lumbar spine in the midline is an old, well-healed 15 cm scar. Situated on 
the upper anterolateral aspect of the right thigh is an old, well-healed 8 cm 
scar. 

MISSILE WOUNDS: 1. There is a large irregular defect of the scalp 
and skull on the right involving chiefly the parietal bone but extending 
somewhat into the temporal and occipital regions. In this region there is an 
actual absence of scalp and bone producing a defect which measures approxi¬ 
mately 13 cm in greatest diameter. 

From the irregular margins of the above scalp defect tears extend in 
stellate fashion into the more or less intact scalp as follows: 

a. From the right inferior temporo-parietal margin anterior to the right 
ear to a point slightly above the tragus. 

b. From the anterior parietal margin anteriorly on the forehead to ap¬ 
proximately 4 cm above the right orbital ridge. 

c. From the left margin of the main defect across the midlane antero- 
laterally for a distance of approximately 8 cm. 

d. From the same starting point as c. 10 cm yosterolaterally. 

Situated in the posterior scalp approximately 2.5 cm laterally to the right and 
slightly above the external occipital protuberance is a lacerated wound mea¬ 
suring 15x6 mm. In the underlying bone is a corresponding wound through 
the skull which exhibits beveling of the margins of the bone when viewed 
from the inner aspect of the skull. 

Clearly visible in the above described large skull defect and exuding 
from it is lacerated brain tissue which on dose inspection proves to represent 
: the major portion of the right cerebral hemisphere. At this point it is noted 

| that the falx cerebri is extensively lacerated with disruption of the superior 

5 saggital sinus. 

; Upon reflecting the scalp multiple complete fracture lines are seen to 

radiate from both the large defect at the vertex and the smaller wound at 
the occiput. These vary greatly in length and direction, the longest measuring 
approximately 19 cm. These result in the production of numerous fragments 
which vary in size from a few millimeters to 10 cm in greatest diameter. 

The complexity of these fractures and the fragments thus produced tax 
satisfactory verbal description and are better appreciated in photographs and 
roentgenograms which are prepared. 

1 he brain is removed and preserved for further study following formalin 
nation. ° 

a i R | C t CC ‘ VCCl as . se * )arate s Pecimens from Dallas, Texas are three fragments 
u bone which in aggregate roughly approximate the dimensions of the 
J,Cr ‘ r r ’ described above. At one angle of the largest of these fragments 
• * portion of the perimeter of a roughly circular wound presumably of exit 
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which exhibits beveling of the outer aspect of the bone and is estimated to 
measure approximately 2.5 to 3.0 cm in diameter. Roentgenograms of this 
fragment reveal minute particles of metal in the bone at this margin. Roent¬ 
genograms of the skull reveal multiple minute metallic fragments along a 
line corresponding with a line joining the above described small occipital 
wound and the right supraorbital ridge. From the surface of the disrupted 
right cerebral cortex two small irregularly shaped fragments of metal are 
recovered. These measure 7 X 2 mm and 3 X 1 mm. These are placed in the 
custody of Agents Francis X. O’Neill, Jr., and James W. Sibert, of the Federal , 

Bureau of Investigation, who executed a receipt therefor (attached). ; 

2. The second wound presumably of entry is that described above in the 
upper right posterior thorax. Beneath the skin there is eccliymosis of sub¬ 
cutaneous tissue and musculature. The missile path through the fascia and j 

musculature cannot be easily probed. The wound presumably of exit was that ; 

described by Dr. Malcolm Perry of Dallas in the low anterior cervical region. j 

When observed by Dr. Perry the wound measured “a few millimeters in f 

diameter”; however it was extended as a tracheostomy incision and thus its | 

character is distorted at the time bf autopsy. However, there is considerable 
ecchymosis of the strap muscles of the right side of the neck and of the fascia 
about the trachea adjacent to the line of the tracheostomy wound. The third 
point of reference in connecting these two wounds is in the apex (supra¬ 
clavicular portion) of the right pleural cavity. In this region there is contusion 
of the parietal pleura and of the extreme apical portion of the right upper 
lobe of the lung. In both instances the diameter of contusion and ecchymosis 
at the point of maximal involvement measures 5 cm. Both the visceral and 
parietal pleura are intact overlying these areas of trauma. 

INCISIONS: The scalp wounds are extended in the coronal plane to 
examine the cranial content and the customary (Y) shaped incision is used to 
examine the body cavities. ' 

THORACIC CAV11Y: The bony cage is unremarkable. The thoracic j 

organs are in their normal positions and relationships and there is no increase j 

in free pleural fluid. The above described area of contusion in the apical j 

portion of the right pleural cavity is noted. * 

LUNGS: The lungs are of essentially similar appearance, the right 
weighing 320 g, the left 290 g. The lungs are well aerated with smooth 
glistening pleural surfaces and gray-pink color. A 5 cm-chameter area of pur¬ 
plish red discoloration and increased firmness to palpation is situated in the 
apical portion of the right upper lobe. This corresponds to the similar area 
described in the overlying parietal pleura. Incision in this region reveals 
recent hemorrhage into pulmonary parenchyma. 

HEART: The pericardial cavity is smooth walled and contains approxi¬ 
mately 10 cc of straw-colored fluid. The heart is of essentially normal external 
contour and weighs 350 g. The pulmonary artery is opened in situ and no 
abnormalities are noted. The cardiac chambers contain moderate: am™" * 
of postmortem clotted blood. There are no gross abnormalities of the fear, 
of any of the cardiac valves. The following arc the circumferences M _ 
cardiac valves: aortic 7.5 cm, pulmonic 7 cm, tricuspid 12 cm. mural 
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The msocardium is firm and reddish brown. The left ventricular myocardium 
ascrages 1.2 cm in thickness, the right ventricular myocardium 0.4 cm. The 
coronary arteries are dissected and are of normal distribution and smooth 
walled and elastic throughout. 

ABDOMINAL CAVITY: The abdominal organs are in their normal 
positions and relationships and there is no increase in free peritoneal fluid. 
The vermiform appendix is surgically absent and there are a few adhesions 
joining the region of the cecum to the ventral abdominal wall at the above 
described old abdominal incisional scar. 

SKELETAL SYSTEM: Aside from the above described skull wounds 
there are no significant gross skeletal abnormalities. 

PHOTOGRAPHY: Black-and-white and color photographs depicting sig¬ 
nificant findings are exposed but not developed. These photographs were 
placed in the custody of Agent Roy H. Kellerman of the U.S. Secret Service, 
who executed a receipt therefor (attached). 

ROENTGENOGRAMS: Roentgenograms are made of the entire body 
and of the separately submitted three fragments of skull bone. These are 
developed and were placed in the custody of Agent Roy H. Kellerman of the 
U.S. Secret Service, who executed a receipt therefor (attached). 

SUMMARY: Based on the above observations it is our opinion that the 
deceased died as a result of two perforating gunshot wounds inflicted by high 
velocity projectiles fired by a person or persons unknown. The projectiles 
were fired from a point behind and somewhat above the level of the deceased. 
The observations and available information do not permit a satisfactory 
estimate as to the sequence of the two wounds. 

The fatal missile entered the skull above and to the right of the external 
occipital protuberance. A portion of the projectile traversed the cranial cavity 
in a posterior-anterior direction (see lateral skull roentgenograms), depositing 
minute particles along its path. A portion of the projectile made its exit 
through the parietal bone on the right carrying with it portions of cerebrum, 
skull and scalp. The two wounds of the skull combined with the force of the 
missile produced extensive fragmentation of the skull, lacerations of the su¬ 
perior saggital sinus, and of the right cerebral hemisphere. 

The other missile entered the right superior posterior thorax above the 
scapula and traversed the soft tissues of the supra-scapular and the supra¬ 
clavicular portions of the base of the right side of the neck. This missile pro¬ 
duced contusions of the right apical parietal pleura and of the apical portion 
of the right upper lobe of the lung. The missile contused the strap muscles 
of the right side of the neck, damaged the trachea, and made its exit through 
the anterior surface of the neck. As far as can be ascertained this missile 
vruck no bony structures in its path through the body. 

In addition, it is our opinion chat the wound of the skull produced such 
f'si'r.iive damage to the brain as to preclude the possibility of the deceased 

ui-ijjj this injury, 

' entity report will l< submitted following more detailed exam 
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ination of the brain and of microscopic sections. However, it is not antici¬ 
pated that these examinations will materially alter the findings. 

(Signed) 

J. J. HUMES “J” THORNTON BOSWELL PIERRE A. FINCH. 

CDR, MC. USN (497831) CDR, MC, USN (489878) LT COL, MC, USA 

(04-043-322) 

SUPPLEMENTARY REPORT OF AUTOPSY NUMBER A6S-272 ‘ 

PRESIDENT JOHN F. KENNEDY 

GROSS DESCRIPTION OF BRAIN: Following formalin fixation the 
brain weighs 1,500 g. The right cerebral hemisphere is found to be mark- j 

edly disrupted. There is a longitudinal laceration of the right hemisphere ; 

which is para-sagittal in position approximately 2.5 cm to the right of the f 

midline which extends from the tip of the occipital lobe posteriorly to the | 

tip of the frontal lobe anteriorly. The base of the laceration is situated ap¬ 
proximately 4.5 cm below the vertex in the white matter. There is consider¬ 
able loss of cortical substance above 'the base of the laceration, particularly 
‘ in the parietal lobe. The margins of this laceration are at all points jagged 
and irregular, with additional lacerations extending in varying directions and 
for varying distances from the main laceration. In addition, there is a lacera¬ 
tion of the corpus callosum extending from the genu to the tail. Exposed in 
this latter laceration are the interiors of the right lateral and third ventricles. 

When viewed from the vertex the left cerebral hemisphere is intact. 

There is marked engorgement of meningeal blood vessels of the left temporal 
and frontal regions with considerable associated subarachnoid hemorrhage. 

The gyri and sulci over the left hemisphere are of essentially normal size and 
distribution. Those on the right are too fragmented and distorted for satis¬ 
factory description. { 

When viewed from the basilar aspect the disruption of the right cortex j 

is again obvious. There is a longitudinal laceration of the mid-brain through 
the floor of the third ventricle just behind the optic chiasm and the mam- f 

miliary bodies. This laceration partially communicates with an oblique 1.5 
cm-tear through the left cerebral peduncle. There are irregular superficial 
lacerations over the basilar aspects of the left temporal and frontal lobes. j 

In the interest of preserving the specimen coronal sections are not made. i 

The following sections are taken for microscopic examination: 

a. From the margin of the laceration in the right parietal lobe. 

b. From the margin of the laceration in the corpus callosum. 

c. From the anterior portion of the laceration in the right frontal lobe. 

d. From the contused left fronto-parietal cortex. 

e. From die line of transection of the spinal cord. 

f. From the right cerebellar cortex. 

g- From the superficial laceration of the basilar aspect of the left tem¬ 
poral lobe. 

During the course of this examination seven (7) black-and-white and « 1 
(6) color 4 x 5-inch negatives are cxjsoscd but not developed (the tiwert 
containing these negatives have l>ccn delivered by hand to Rest ' -*)■'»• 

George \V. BurVley. MC. USN. White House Physician) 
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MICROSCOPIC EXAMINATION: 

DRAIN: Multiple sections from representative areas as noted above are 
examined. All sections are essentially similar and show extensive disruption 
of brain tissue with associated hemorrhage. In none of the sections examined 
are there significant abnormalities other than diose directly related to the 
recent trauma. 

HEART: Sections show a moderate amount of subepicardial fat. The 
coronary arteries, myocardial fibers, and endocardium are unremarkable. 

LUNGS: Sections through the grossly described area of contusion in the 
right upper lobe exhibit disruption of alveolar walls and recent hemorrhage 
into alveoli. Sections are otherwise essentially unremarkable. 

LIVER: Sections show the normal hepatic architecture to be well pre¬ 
served. The parenchymal cells exhibit markedly granular cytoplasm indicat- 
ing high glycogen content which is characteristic of the “livei biopsy pattern*’ 
of sudden death. 

SPLEEN: Sections show no significant abnormalities. 

KIDNEYS: Sections show no significant abnormalities aside from dilata¬ 
tion and engorgement of blood vessels of all calibers. 

SKIN WOUNDS: Sections through the wounds in the occipital and 
upper right posterior thoracic regions are essentially similar. In each there is 
loss of continuity of the epidermis with coagulation necrosis of the tissues 
at the wound margins. The scalp wound exhibits several small fragments of 
bone at its margins in the subcutaneous tissue. 

FINAL SUMMARY: This supplementary report covers in more detail 
the extensive degree of cerebral trauma in this case. However, neither this 
portion of the examination nor the microscopic examination alter the previ¬ 
ously submitted report or add significant details to the cause of death. 

J. J. HUMES 

CDR, MC, USN, 497831 

6 December 1963 

From: Commanding Officer, U.S. Naval Medical School 
To: The White House Physician 

Via: Commanding Officer, National Naval Medical Center 
Subj: Supplementary report of Naval Medical School autopsy No. A63-272, 
John F. Kennedy; forwarding of 

I. All copies of the above subject final supplementary report are forwarded 
herewith. 

J. H. STOVER, JR. 

• • • • • 

6 December 1965 

INDORSEMENT 

f Officer. National Naval Medical Center 

’ ' l '* U} ->«r Motive Physician 
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I. SPECIFIC TESTS OR ITEMS OF EVIDENCE THAT COULD CLARIFY 

UNRESOLVED ISSUES 

1. Test fire H53725. 

2. Test right shoulder pad of RFK's coat to learn whether 
bullet went through it fronb-to-back or back-to-front 
and at what angle. 

3. Administer Neutron Activation tests to the bullets 
removed from Weisel and RFK. 

4. Compare the bullets removed from Weisel and RFK and 
the bullets in Exhibit 55. (An independent board of 
ballistics experts should do this.) 

5. Make available for study the ten-volume report of 
"Special Unit Senator". 

II. DETAILS ABOUT BALLISTIC ISSUES 

1. a. How did "Hi8602" get written on Exhibit 55? 


b. Was H18602 "fired for noise," or to determine 
powder patterns, or not at all? 

c. When, why, and on whose authority was it destroyed? 

2. Where are Wolfer's notes and/or photomicrographs to 
support his conclusions about the bullets? 

3. Who are the police in the A.P. wirephoto examining 
bullet in "door frame"? Why did they say there was 

a bullet there if there wasn't one? (see attached photo) 

4. Is there a trajectory study available that can explain 
how eight bullets fired from Sirhan's gun could have 
caused the bullet wounds and other bullet-induced 
damage in the pantry? 

5. Examine: 

a. Ceiling panels with bullet holes to determine 
their location in the pantry and the angle of entry 
and exit of the bullets. 

b. The j.eft side of RFK's clothes. 

c. The divider between the swinging doors and the two 
boards taken from the door frame. 

6. Locate and inspect Grand Jury Exhibit 5B. 




III. INFORMATION ABOUT SECURITY ARRANGEMENTS IN THE HOTEL 

1. Why were there no police in the Ambassador Hotel? 

2. Who at .the hotel decided to hire Ace? 

3. Who at Ace hired Thane Cesar? 

4. Who, if anyone, at the hotel assigned Cesar to RFK? 

5. Was any information obtained about the caliber or other 
attributes of the guns carried by Ace security guards, 
including Thane Cesar, who were present in or near the 
pantry? 

IV. ADDITIONAL QUESTIONS ABOUT SIRHAN 

1. Does the car key found in Sirhan's pocket fit the 
ignition of Sirhan's car? 

2. Did the six keys found in Sirhan's car match the car 
key found in his pocket? 

3. Are there any reliable eye-witness statements that 
place Sirhan's gun in a position from which it could 
have fired the bullets that hit RFK, as described in 
the autopsy? 

4. What "group" meetings did Sirhan attend on Friday nights? 

V. ADDITIONAL DATA ABOUT INDIVIDUALS ABOUT WHOM NOT ENOUGH 

APPEARS TO BE KNOWN 




1. Robert Gindroz 

a. Does his Secret Service dossier say that he should 
be detained if the President of the United States 
were in the vicinity? 

&. Where was he at the time of the assassination? 

2. Thane Cesar 

a. Why did he lie about the date of the sale of-his .22? 

b. Why was his lie-detector test cancelled? 

c. Who or what pulled off his clip-on tie? 

•> 

d. What were his employment records at Lockheed and Ace? 

e. Where is he now and what is he doing? 

3. Who was in the pantry during RFK's speech in the Ballroom? 
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4 . Walter Thomas Rathke and Edward Van Antwerp 

SOME EXAMPLES OF QUESTIONABLE STATEMENTS OR ACTIONS BY OFFICIALS 

1. Sandra Serrano quoted as saying she "heard shots," 

Specia l Uni t S enat or, page 119. 

2. Uecker saying Sirhan slipped between him and RFK to 
shoot. Special Unit Senator , page 53. 

3. Schulman not listed as having been in the pantry. „ 

4. Special Unit Senator's report that "There were no right 

wingers in the pantry." \ 

5. June 9 LAPD statement about Gindroz: "The kid is 
clean." Special Unit Senator , page 94. 

6 . Still photographs of the re-enactment displayed by 
D.A.'s staff. 

7. Who directed the November 12-14 re-enactment that was 
observed by some of the people wounded in the pantry, 
and was the re-enactment staged accurately? 


WNEWMedicaidFraud 1 


file:///C/Users/l/Desktop/roy/roydenhollander.com/main/EarlyYears/WNEWMedicaidFraud/WNEWMedicaidFraud_l .html[9/20/2019 11:31:17 PM] 



The Carribear. Fs^ers (part IT)-'77 Spring Tour 


V; 


Th c Forth had Just 
game description omit* 
future C1 c Blues for 
never seemed tc stop as he 


a ter. the South (C.E.. 2: 
the customarv anecdotes 


Miami 22) 


■ h •*. 


cr 


K S5 r'C 


arc 

sure 


the 

to 


ore vious 
delight 


was det/Smi: 


to 


.T n q* 
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make an impression on such 

Wit tent-erg and Rossetti.. While Lew was merely bit-ten 
Harvey Silver distinguid*d himself by whirring Miami 
into suer, a lather with his own biting and surrertitio js grabbing of the 
opposition's genitals shbx thatMnbmmitted two flagrant penalties in attempted 
retaliations that resulted in six points for Blue,. Lepak ks and Rosettl 

Miami srectators by throttling 
calling a mark and hurling the 
In any event it's time to give 
field next: 
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Dave Williams while he was 
the stands, resnectivelv. 
ink because they took the 
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Hamm Mangold MacKay 
Zaremba Hollander 
O'Rourke Donohue Dunlevv 
Condon 

Lurie Brown Dennis Nahaffey Jonas 

Norrish 


Play centered around midfield till Big Lloyd MacKay, in share at last,, takes 
their llneout at the three and falls ■ ingoal for 4-0,. It's his first score 
ever for Or as indicated by Lloyd ,! s postscore comment: "Alright, after 5 years!" 
Norrish shows a rortent of things to come by missing his dropkick conversion 
attempt.. Tom Kangold-oerhaos the most underrated Old Blue ever-ls getting 
all the tights and all the looses.. Rich Brown is kicking nicely., Miami is 
using several ringers (as did their firsts with all-stars from Orlando and 
Tallahassee) from the firsts playing twice. It's 5*^5 and getting dark so 
guests Hamm and O'Rourke start working hard in the forwards which leads to 
a weakside break off a tight to Jet Clay Mahaffev for 8-0.. The 2nd half sees 
Roy Ho llander, an old Colu mbi a ghost from 1972, ru nnin g with the b all while 
Lloyd is ripping it out of "the loose. Bob Donohue, who hanpened to be in 
Miami along with Roger Dennis, steals their pass and starts a good movement* 

Z also in better shape while Roger the dodger is showing moves of old* Brownie 
scores a try on pure hustle chasing a ball down as the IT's look great today. 
Norrish converts for 14-0. Their loots try is matched by Clay's second.. Oapt 
Frank Dunlevv gets thrown off inexplicably (to him that is) a9 they score for 
an 13-10 final,. 

Saturday night its fun and games at Don Russo's palatial estate complete 
with indoor pool and sunken bath. Lepak dropped $110 on a blind date and 
then dronned her off at the first bus stop*. Roger Dennis brought his personal 
harem, Miami President Williams pulls what must be an Old Blue trick by 
announcing their plaque for us was "with the engraver." We give them theirs 
anyway along with a patch to their "injured" Capt Howard Abbey (he left the 
field under dubious medical circumstances). We also give Jeff an award for 
putting the tour together, while Lew gets MVP of the game and promptly goes 
bananas.. Later "Jaws" comes up to the Fish and states "T dc most of the 
biting for Miami!" Joseph is really plastered at this point as Cbndon un¬ 
successfully tries to pick up another chick.. Roy i s s ound aslee p on the 
couch w hile Brace Delflke is unusually mellow. CJ' of course is dressed to 
kill while Silver is still., avoiding Eddie's murderous stare, who himself 
is the subject of Nick and Witt's Joint comment: "We got to go thru this 
shi't every game?" Sloan's wrist is troubling him in so far as he is having 
a tough time holding onto his beer., Lepak, it must be noted, had screamed 
at Miamian Perry Potash after a tackle: "Let go of the ball, you fucking 
Spiel", which prompted the reply: "I'm not a Spic, T'm Jewish!" Kennemuth 
with ice pack, Liscovitz with six pack. Stone and hi's wife calm and collected 

like a normal Philly player,. Bemie O'Rourke last played WF 10 yrs. ago,. 


usd 


Mangold is looking bored at the party, while Frank Dunlevv still can’t cal 

down (‘'why did they have to cut off the goddamn sleeve s?'7, despite lovely 

Tudie ’ s presence. Richie Brown is clearly in love with his girlfriend. 

Jonas and Lurie-The Jews come tc Miami Beach,.... 

Sunday its off to Nassau or. our chartered aircraft and Barr promptly goes 
oarasailing HKiC at £35 a shot. Blue hits Paradise Island as high rollers 

Leoak (this time he is_ with a foxy lady), Sloan, Kennemuth hit the tables 

in the casino with all the beautiful people, former gypsy cabbie Dickie 
Hyland is observed at the 50i/ table.. Joseph is playing blackjack, while 
Bruce Lurie arrears in his "dress" sweatsuit. Monday we sightsee in town, 
gc to the beach, slumming it at the high class hotel and hitch rides everywhere* 
That afternoon the II'Is meet the Buccaneer II's:- 

Sherlock Mangold Hamm 
MacKav Zaremba 

Hollander Lepak Dunlevy 

Condon Joseph/ 

Lu r i e C ' Rou rk e B row n Jo hr. s or. Jonas 

Norrish 

Mark Jonas promptly lets the ball gc thru his legs, which prompts Charley Johnson 
(CJ) to remark, "Let's get a little more aggressive, MarKl" The usual (for this 
tour, anyway) wave of black shirts on the ball leads to Z's score in the corner 
on 2nd phase.. Big Eddie shows his stiff arm while Carl Hamm Jaunts ur the 
sideline. Mike Sherlock scores....at the five, so it doesn't count-nice dive, 
Shelby! ! The Jewish Jet, Jonas, reverses his field and scores-but not under the 
posts for some Inexplicable reason.. Later veteran Old Foy Mangold tells Mark, 

"if you run across the field again, T'll tackle you and ruck the fucking ball 
from you myselfl" The inexplicable reason Jhst alluded to was probably stupidity 
Lepak'kicks only dust for the aborted conversion.. John Norrish makes a nice 
move from FB. CJ'*s dropped score is reminiscent of Lew "s versus 

Miami, Charley then does a full split trying to put a fake on his man. Sherlock 
and Tom the goose Mangold arelike clockwork at the front of the lineout. Then 
SH Rav Condon nicely breaks weak, dummies, then passes inside to the mailbox, 

E. Lepak, who drags a Buccanweer on his back ingoal for 14-0 with the Norrish kick 
Bruce Lurie with the old collar tackle,,and it works! CJ Inside to Shelby who 
breaks outside to Carl Hamm for 18-0. On the sidelines at the Blue Hill golf 
club (the pitch is a driving range)', everyone is lounging about in chaiaes 
with rum and cokes as Big Lloyd is observed breaking from a loose for 10 and 
passing off to that slippery Heb-Jonas-who Jukes (as would be expected) and 
slides for 35 and 24-0 with Eddie "s (that’'B right )' conversion. The Pak 
booms one on the ensueing kickoff and their little winger "chicken George" 
nearly gets buried as the "catchee." O'Rourke is running wild at fly. Lerke 
picks up from #5, umhsk useB his patiented stiff arm (Hyland remarks,. "He "s 
brutal and vicious!"') and breaks up the middle from the 25 for his 2nd try 
and 30-0. • Hamm is looking for the heavy hitter award, which went to Nolin 
last season, by the way.. At the half Witt comes in for them at while Jeff 
comes in for CJ.. Nick was their touch Judge and mentions he was an All-East 
(ECAC) end at U Conr and all-county in HS at Yorktown, NY. Big shit,. Nick* 
Mangold is complaining about Witt's hands in the scrum (something the goose 
is used to doing)*. Lurie running well*. Lepak moves to #1 in the lineout 
to get his picture taken.. At this poitvt it must be apparent to the reader 
that they were horrible and we were terrific*. Hollander gets the ball and 
make3 a nice pass to Lurie who scores, but falls to pass off to Dunlevy who 
really wanted'the tryT Ji'Q—O as Norri sti kick H'Cr and Sloan comments, ri Y 1 ou 
need a full night f i sleep John!" John retorts," then T'll have to move out 
of your room..," Lurie is on fire today-must be a 15 yr old chick oh the 
sideline watching him. Richie Brown sells a dummy to an unsuspecting 
Buccaneer to a break to the 10. Later Jonas again turns the corner for 
^0-0 with the kick, as the Bahamian sun has yet to set on Old Blue, re splendid 
in their special Jerseys. Joseph, now at #8 takes the lineout, breaks, 

and passes to Hamm for 46-0 with the Norrish kickjlater Carl picks mff up 
the ball off a wheel and gets #3 for 50-0 as the rout comes to an end*. 



them ingoal for our 25 yd dropout. This leads to a set which the Goose takes against the head 
at the 25. Eddie runs it from the base to Ray Condon out to Jeff to Bruce Lurie who makes a 
nice pass inside back to Jeff to Woody who scores in the corner after a 30 yd sprint with little 
time remaining. 14-10 Old Blue as Lurie makes the play of the day. Mangold strikes twice with 
his long legs to take their sets and keep us out of. trouble as the game ends. 

OB II, 14 Cayman II 10 


Sherlock Mangold Hamm 
Zaremba MacKay 
Dolce Lepak Hollander 
Condon 

Lurie O'Rourke Brown Joseph Jonas 

Stone 

That night several people are their captain's guests for dinner-beautiful, except for the fact 
that a drunken Princeton Old Boy was there and you know what that's like. Later that evening 
certain members g<j?Apollo 11 and are nearly busted by an undercover cop as a certain individual 
Indiscreetly mutters the word "Ganja." Footnote-immediately following arrival in Cayman (or 
maybe it was in Nassau, who remembers) Sherlock proceeded to drop Sloan on his face and draw 
blood as Shelby got a little too enthusiastic during their wrestling match. At some point during 
the tour Woody's wife remarks that she though Old Blue wasn't as bad as Philly previously, but 
having been on this tour, she now knew better. 

Saturday, late afternoon, Mangold notes the scores of the first team game, but fails to 
write down any details as he is too busy bullshitting with Nick (who happens to be playing in 
the game): 

tries:Liscovitz, Hyland, Stone (2). 3 conversions and one penalty kick by Hyland. 

They got one kick and the game was actually close for a while as Lew was having his difficulties 
in the tights (after the game, when introduced to Lew, their hooker responds with "What position 
did you play?"). Charlie Johnson is outstanding in the lineouts while Nick looks great at his 
"new-found position"-2nd row. Captain Eddie also has a great game, while Dunlevy seizes the 
opportunity to be on the firsts by constantly harrassing their SH. Sloan also looked good while 
it's too bad nobody got a picture of the surprised look on Joseph's face as he consistently 
breaks thru their line. Woody Stone, what superlatives haven't been said...Hennemuth is the 
heavy hitter while Lise.. Mahaffey and Hyland show Caymanians speed they've never seen before. 

Of course, the game wasn't without its lighthearted moments as Hyland threw the ball maliciously 
at Lepak and Eddie rode their #6 unmercifully the entire game for stating prior to kickoff that 
Old Blue had a mediocre #8. 


Old Blue I 25 Cayman I 3 


Sherlock Fischbein Hamm 
Zaremba Rossetti 
Johnson Lepak Dunlevy 
Sloan 

Mahaffey Joseph Hennemuth Stone Liscovitz 

Hyland 

Since the temperature was a mere 85 but the humidity was way up everybody's jerseys are com¬ 
pletely soaked. However the party after and the party/buffet that night provide ample liquid 
refreshment to restore equilibrium to our vital life cycles. At the party that night Nick 
exhibits disdain 1 for Stu Rickerson, aforementioned Princeton Old Boy who is hanging out in 
Cayman following his own team's departure, as Stu asks Nick "How can you guys go to bed at 
10:30 the night before the game and not go drinking." Nick replies with "That's the difference 
between playing for Old Blue and playing for Princeton." At this point Nick gathers a select 
few of his Old Blue buddies around him and proceeds to relate his famous Princeton story about 
the time he was "guesting" for the thirds one Sunday afternoon against the Tigers back in 
the old days, Rossetti was playing wing forward and one of their guys kept barging in the 
lineouts. Finally Nick got thoroughly disgusted and nailed the preppie with a good punch. 

The preppie was shocked and began to lecture Nick on the fact that rugby was a gentleman's 
game. After the match (won by us of course) the guy comes up to Nick and the following 
dialogue took place: 
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Princeton Player: "My name is Spotswood." 

Rossetti: "What's your first name?" 

Princeton Player: "That is my first name; it's an old Virginia name." 

Rossetti: "My name is Nick; it's an old Bronx name." 

At this point (the party was held at somebody's palatial estate near the beach) Carl Hamm 
is pretty drunk but remains in awe of Lepak ("Eddie, you're my idol"). Again it's free eats 
and Lepak and Joseph oblige by having four plates each. The theme of the evening is shepards 
and nympths and the Cayman hosts dress accordingly. Needless to say there are not enough 
nympths present. Lepak presents Woody Stone with a cup as MVP of the tour and Woody makes 
an impassioned speech only topped by Eddie's in presenting the award. Hamm falls into a rock 
garden face first in a marvelous display of coordination. Condon and Mahaffey show up as 
Arabs compete with towels rapped as turbans-for ethnic balance. It figures they play for the 
NYAC. Meanwhile back in New York Holmes is suing Donelli for malpractice. CJ is again romancing 
some young native while Lurie tries to "beat" Eddie out of $5 and pays the price. Richie Brown 
and girlfriend are dancing up a storm, while O'Rourke, Sloan, Liscovitz, and Hennemuth engage 
in a drinking contest. 

Sunday afternoon features a barbacue buffet at Surfside of the Gallion Hotel...As the roving 
Old Blue photographer catches Joseph stuffing his face once again. No wonder Jeff has gout. 

Lepak has more picturesTof himself flexing, but loses his long-awaited pingpong match to Lew, 
who dazzles the crowd on his water skies, Dunlevy and Sherlock are getting blasted with Mike's 
host at the Tortuga Club. The flight back is relatively quiet as everybody sleeps on the 
Corned Beef Special from Miami back to New York following our air shuttle from Cayman. Lepak 
makes a phone call from Miami back to the Big Apple in order to set up. a cure for his horniness. 
Joseph is politicking already but can't quite score many points with Capt. Eddie as he owes 
him $65 in poker. Lloyd is demonstrating a rare wit while Lepak is cracking Jewish jokes 
like there's no tomorrow. The 3 hour plane ride home affords certain Old Blues the opportunity 
to devise their own list of awards which follows: (you could get more than one award) 


Liscovitz: Blue Boy Award 

Hamm: Gay Lib Award for Unprecedented Kindness to Bahamian Gays 
Hyland: Zionist Award for Going on Tour with No Money 

Mangold: Fatherly Award for Consoling Lew the Whole Tour 
Rossetti: No Rah Rah Bullshit Award 
Mahaffey: Road Runner Award for Carrying Road Signs Around Nassau 
Dolce: Nonentity Award 

Donohue, Dennis, Denike: Bermuda Triangle Awards for Disappearing after Miami 
Brown: Best Looking Girl Friend Award-by Default 
Lepak: Mr. Wrong Award (given by the aforementioned stewardess) 
Hollander: Most Gregarious Award 
Sherlock; Mr. Discretion Award 
Fischbein: Whipping Boy Award 
Nolin: Phantom Award 

Wittenberg: Brett Maverick/High Roller Award 

Silver: Martin Luther King Award for Racial Equality 
Zaremba: Nondescript Award 

Johnson: Jack LaLame Award 

Lepak: Larry Flint Taste and Suhtlety Award 

Barr: Judge Crater Award 

Sloan; Amelia Earhart Award 
Stone; Frank Merriwell Award 

Hennemuth: Campbell Gerrish / Jerry Coleman / Bob Murily Award 

Joseph; Rene Richards Award for Showing the Most Fashions 
Dunlevy: Corduroy Pants Award 
0'Rourke: Brendan Behan Award 


Condon: Best Second Scrumhalf in the East Award (in memory of Bill Dreher) 

Lurie + Jonas; The Kind of Guys who Give Antisemitism a Good Name Award 

Dunlevy tCJoseph; Most Happily Married Award 
Linda Stone: Millinery Award , ) 

M j,' + LMty 

Of course there were otSer‘awards but libel law prevents their publication. Well, we won 
all the games and had a great time. Just another Old Blue "high," in the immortal words of 


Robert Yuhas. So ends the "Carribbean Papers," 


Lew Fischbein 
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Mrs. Lambert Draws Criticism 
Over Fund-Raising Party for Her 
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Question Raised Over 
Surrogate-Elects 
Judicial Ethics 


By TOM GOLDSTEIN 

A month ago. Marie M. Lambert be¬ 
came the first woman elected Surrogate 
in Manhattan, and three weeks ago she 
celebrated her 57th birthday. So yester¬ 
day. some of her friends gave a S250-a- 
I person birthday party "to help make a 
I dent in reducing the campaign deficit" 
of nearly $175,000. 

But the guest of honor did not show 
up and neither did most of those invited 
to the party, which has created a furor 
in the legal community. 

"I had originally planned to go,” said 
f Mrs. Lambert, who was at home yester¬ 
day afternoon. She said she had had 
nothing to do with organizing the party, 
.which at the last moment was switched 1 
from the Top of the Beekman Tower to 
a smaller room in the Grenadier restau¬ 
rant. 

“But,” Mrs. Lambert said, “I learned 
that a judicial candidate.is not allowed 
to know the names of any people who 
contribute to the campaign. As much a9 
I wanted to go to the party. I did' not 
want to attract criticism. I have to go 
into that court with an unblemished repu¬ 
tation.” 

The invitation to the party featured 
Mrs. Lambert’s name in large type. 

Those receiving the invitations were 
asked to respond to “Friends of Marie 
M. Lambert” at 135 William Street, the 
address of Katz, Shandell, Katz, Eras- 
mous & Marie M. Lambert, the firm in 
which Mrs. Lambert is a partner. Those 
who were invited were told a table of 
10 would cost $2,500. 

Many lawyers felt the lavish party bor¬ 
dered on the improper, since judges and 
judicial candidates, to avoid even the ap¬ 
pearance of favoritism, are sharply limit¬ 
ed in the ways they can raise funds. 

100 Said to Have Been Expected 


j Adrian W. DeWind, the president of 
the City Bar Association, said yesterday 
that the party was “manifestly improp¬ 
er," 

"Simply stated, it stinks,” said Justice 
James J. Leff of State Supreme Court 
in a letter sent to, but not published, by, 
The New York Law Journal. 

As one of Manhattan’s two Surrogates, 
Mrs. Lambert will oversee the disposition 
of estates and will appoint lawyers as 
guardians for the young and the incompe¬ 
tent. Those appointments are often highly 
prized by lawyers. 




Many lawyers invited to yesterday’s 
party specialize in trusts and estates 
work. 

According to’ Gary L. Nicholson, the 
chairman of the Lambert campaign, 100 
people were expected in the dimly lighted 
bar area of the restaurant. 

In the last two weeks, at roese of 
Manhattan’s most prestigious law urms, 
meetings of partners were held, and deci¬ 
sions were made to boycott the party. 

In the last few days, the switchboard 
operators at the City Bar Association 
were busy fielding complaints about the 
party. Several lawyers sent copies of the 
invitation to the State Commission on 
Judicial Conduct. 

Under state law, the commission has 
jurisdiction only over sitting judges, and 
Mrs Lambert takes office Jan. 1. But once 
a juft ■<! is sitting, the commission can 
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examine the judge’s behavior during the 
campaign. 

Gerald Stem, the administrator of the 
commission, said yesterday that no deci¬ 
sion had been taken whether to investi¬ 
gate the Lambert party. A judge can be 
censured, suspended or removed for vio¬ 
lating the Code of Judicial Conduct. 

The code itself is somewhat blurred 
in discussing the specifics of fund-raising 
activities. 

But, according to a summary of guide¬ 
lines issued by the Committee on Profes¬ 
sional Ethics of the New York State Bar 
Association, contributions to judicial 
campaigns should "not be out of line.” 

“Unreasonably large contributions look 
like attempts to curry favor with the can¬ 
didate,” the committee said. 

Given ‘Not Approved’ Rating" 

The summary of the campaign guide¬ 
lines also says that “parties to and 1 law¬ 
yers participating in suits now or recent¬ 
ly pending or like'y to come before the 
candidate should not be solicited.” 

“Whether or not the party is a technical 
violation of the Code of Judicial Conduct, 
it seems to me the sponsors of such a 
party are doing something that is mani¬ 
festly inappropriate,” said Mr. DeWind 
of the bar association. 

"The fact that Judge-elect Lambert per¬ 
ceived subsequently she shouldn’t appear 
at this party is some recognition of its 
inappropriateness.” 

During the Democratic primary, in 
which she upset the incumbent, Arthur 
Blyn, and again in the campaign for the 
general election, Mrs. Lambert ran an 
aggressive advertising campaign.-This, in 
part, accounted for the “not approved” 
rating given her by the executive commit¬ 
tee of the City Bar Association, which 
said she had failed "to conduct her cam¬ 
paign witbrn the sieMiaotts of the Code 
of Judicial Conduct.'- 

On Iate«f yinanriat disclosure, 

which was filed last Friday with the State 
Board of Elections, Mrs. Lambert’s cam¬ 
paign committee listed contributions of 
345,000 from Oct. 25 to Nov. 24. The 
largest contribution—$4.950—came from 
the Women's Institute for Better Probate 
& Trust Administration, which listed a 
Ft. Lee, N.J., address. 

Mrs. Lambert also listed outstanding 
liabilities of $75,000 Rnd outstanding 
locus c! $03,000, making hers cne of the 
most expensive local judicial campaigns 
’ ::i New York history. 






A Dirty Campaign’s Dirty Laundry 

When William F. Todd joined the staff of the Manhattan 
borough president’s office earlier this month, the people who 
hired him were only vaguely aware—they say—of his political 
connections. 

They definitely knew about his work with Cora Shelton, the 


East Harlem district leader. They say 
they didn’t know he was the paid cam¬ 
paign manager of the recent scurrilous 
and abo.tive Civil-Court judgeship 
campaign of Helen Goldstein. 

And I’m sure Andrew Stein and his 
aides didn’t know that William Todd 
has been receiving public-assistance 
payments since 1976. As of last week, 
Todd’s file at the St. Nicholas Welfare 
Center was still “active,” according to a 
clerk there. 

William Todd lives in Central Har¬ 
lem, which is one of the reasons Stein 
decided to hire him. Stein’s relations 
with the black community are poor, 
especially on the sensitive issue of 
filling jobs in the office with blacks. 
Now thinking of running for city comp¬ 
troller should Harrison Goldin become 
state comptroller, Stein must combat 
this bad image among minorities be¬ 
cause his chief opponent is likely to be 
Herman Badillo. But Stein and his 
aides have had trouble finding blacks to 
hire who are not already loyal to anoth¬ 
er politician. 

Helen Goldstein’s campaign chair¬ 
man was one Gary Nicholson, who ran 
Marie Lambert’s more successful cam¬ 
paign for Manhattan Surrogate last 
year—in which Todd had served as a 
volunteer. Nicholson is a political as¬ 
sociate of Roy Cohn, a lawyer for mob 
leaders and former Joseph McCarthy 
counsel, and of Bronx Democratic boss 
Stanley Friedman. 

By his own account, Todd has 
worked in a number of political cam¬ 
paigns besides those of Lambert and 
Goldstein. He was a volunteer in Bella 
Abzug’s mayoral and senatorial races 
and in a few local races as well. But, 
with his work in the Lambert race, 
Todd became involved with Nicholson. 
In turn, Nicholson brought him into 
Goldstein’s campaign, which some op¬ 
ponents have denounced as “the dirti¬ 
est campaign in Manhattan in 20 
years.” 

Goldstein is a 46-year-old lawyer 
from Brooklyn who decided she could 
buy her way onto the Civil Court in 
Manhattan with the help of Todd and 
Nicholson. She produced a large num¬ 
ber of leaflets, shopping bags, and other 
campaign paraphernalia and radio and 
newspaper ads. The dirty part came in 
anonymous leaflets distributed in the 
heavy-voting Jewish community in 
Washington Heights and Inwood. The 
worst leaflet, which Todd says he “had 
nothing to do with,” was attributed to a 
nonexistent “Manhattan Chapter of the 
Zionist Committee for Israel.” 

The leaflet calls this non-committee a 
“nonpolitical, nonpartisan organization 
that has been involved in every aspect 
of both secular and Jewish community 
life.” Then follow warnings about PLO 
terrorism, Soviet repression of Jews, 
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and Anti-Semitism (sic). 

Having gotten the elderly Jewish re¬ 
cipient good and paranoid, the leaflet’s 
authors evaluated the Civil Court candi¬ 
dates. Alex Colgan was rated acceptable 
though lacking experience—but the 
kicker was: “Mr. Colgan has deep roots 
in the Hispanic community. . . . ” 
Nuff said. Dino Zamuner was also rat¬ 
ed acceptable, though also insufficiently 
versed in law. Another handicap: “Mr. 
Zamuner is active in the Roman Catho¬ 
lic parish of the Good Shepherd in In¬ 
wood.” 

These obvious appeals to bigotry 
were only the start. Shirley Finger- 
hood, the reform candidate, got five pa¬ 
ragraphs of vitriolic abuse and was rat¬ 
ed unacceptable. Why? “A careful 
reading of her resume shows her mem¬ 
bership in the National Lawyers 
Guild.” From there the authors ex¬ 
trapolate that Fingerhood supports the 
pro-Palestinian policies of the guild, 
and that she is anti-Semitic. The leaflet 
also falsely associates her with “Skokie- 
type Nazi demonstrations.” No expla¬ 
nation of what this has to do with the 
Civil Court is offered. It is simply Mc¬ 
Carthy-style redbaiting, updated. 

Encomia to the virtues of Helen 
Goldstein (“highly qualified”) cover the 
rest of the leaflet, along with a flattering 
picture. And on primary day, Gold¬ 
stein’s campaign workers handed out a 
shorter version of the same piece as a 
palm card, with the flip side entitled 
“official Democratic sample ballot.” 
This listed the names of Goldstein and 
the members of her slate of delegates to 
the Manhattan judicial convention. In¬ 
cluding William Todd. The Goldstein 
bio and picture were identical on both 
pieces. 

Another black member of the slat^ 
former assemblywoman Marie Runyojj 
denounced Goldstein and endorsed 
Fingerhood after she saw the literature 
described above. Fingerhood won. 


Todd admitts that he and Nicholson 
printed the palm cards but asserted that 
there were no factual errors in the mate¬ 
rial. When I pointed out that certain 
facts—such as Goldstein’s Brooklyn re¬ 
sidence—had been omitted, he 
shrugged and accused Fingerhood of 
claiming endorsements she 

Todd refused to discuss his status 
with the Welfare department when I in¬ 
terviewed him in his office at the Mu¬ 
nicipal Building. He isi to receive a 
$14,000 salary from Stein as a “busi¬ 
ness development” specialist, but if he 
was getting home-relief payments while 
on Goldstein’s payroll at $150 a week, 
he may be guilty of fraud. 

Meanwhile, the man who did the 
graphics for the Goldstein palm card is 
still waiting to be paid for his work by 
Nicholson. The night before the pri¬ 
mary, Nicholson and Todd showed up 
at his studio and practically begged him 
to put together two pieces: one for 
Goldstein, the other for the East Village 
Community Democrats, led by Lam¬ 
bert contributor and friend Charles 
Bayor. (The latter piece was a denun¬ 
ciation of Carter Burden.) The graphic 
designer was wary of the last-minute re¬ 
quest, but Nicholson paid him on the 
spot with a check. After the primary, 
on the check was stopped. 
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Gary Nicholson, Repubiicrat 

There was a time when socialists used to refer to our two major 
parties interchangeably as “the Republicrats”—but it is unlikely 
they ever dreamed that a Gary Nicholson would someday take the 
epithet so literally. 

Readers may recall having seen Mr. Nicholson’s name in this 


space recently, when I told the story of 
William Todd, the Andrew Stein aide 
who was paid to manage a judicial cam¬ 
paign while receiving public-assistance 
checks at the same time. Todd was later 
fired by Stein, in part because the liter¬ 
ature Todd produced in that campaign 
was so repugnant. Todd’s captain in 
that endeavor—Helen E. Goldstein’s 
campaign for Civil Court judge—was 
Gary P. Nicholson, who was paid by 
Goldstein as a “consultant.” Goldstein 
is a Democrat; so is Marie Lambert, the 
successful Surrogate candidate whose 
campaign Nicholson managed in 1977. 
So, indeed, are the East Village Com¬ 
munity Democrats, whose last-minute 
leaflet attacking Carter Burden’s pri- 
; mary candidacy was produced by Nich- 
j olson, 

Nicholson now lives in Chelsea, 

I where he makes no secret of his ambi¬ 
tion to run for district leader next year, 
as a Democrat, of course. Why, then, is 
Nicholson—a young man who is said to 
' be studying at Columbia—on the pay¬ 
roll of lame-duck Assembly minority 
leader Perry Belmost Duryea? 

Nicholson picks up a $510 check ev¬ 
ery two weeks at Duryea’s quarters in 
thb state office building at 270 Broad¬ 
way. He’s been getting it for the last six 
months. I went down there looking for 
him one afternoon last week, only to be 
informed by receptionist Joy Tannen- 
baum that Mr. Nicholson was not in at 
the moment. Tannenbaum, who is a 
leader of the Republican Party in New 
York County, didn’t know exacdy 
when he would be in, and acknowl¬ 
edged that Nicholson—a “research 
coordinator”—had neither a phone nor 
| an office at 270 Broadway, although he 
is supposedly employed there “full 
time.” I left my name, hoping that Ni¬ 
cholson would get the message the fol¬ 
lowing payday. 

Out in the hall, I met an adviser to 
Duryea. We swapped small talk about 
the tragedy of Perry’s defeat and the 
wisdom of David Garth. Before moving 
i on, I asked the man if a Gary Nicholson 
worked in Duryea’s office. “No,” he re¬ 
plied. “There’s no one here by that 
name.” 

I finally got Nicholson’s home phone 
number from the New York Republi¬ 
can county committee, but whenever I 
called he wasn’t in. 

When I asked some astute people 
why they thought Democrat Nicholson 
was on the payroll of the Republican 
Duryea, the answer went as follows: af¬ 
ter Marie Lambert won the Democratic 
primary for Surrogate, certain reform¬ 
ers attempted to get a Republican-Lib¬ 
eral fusion candidacy started. But this 
was derailed by New York County Re¬ 
publican leader Vincent Albano—the 
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would-be Comstock of Manhattan— 
whose passion for clean-up campaigns 
is confined to porno parlors rather than 
court houses. Albano refused to join the 
anti-Lambert crusade, thus assuring 
himself a cut of the Surrogate Court pa¬ 
tronage. Somewhere in the workings of 
the deal, Lambert’s manager Gary Ni¬ 
cholson got what seems to be a no- 
show, or rarely show job. 

Stepping back from the squalid scene 
of Nicholson taking Republican booty, 
one can see Roy Cohn and Bronx Dem¬ 
ocratic boss Stanley Friedman lingering 
around the edges. Nicholson is no more 
than an operative of a group led by 
Cohn and Friedman which is seeking to 
revive the old Tammany machine in 
Manhattan: Nicholson’s candidacy for 
district leader is to be one step in that 
campaign, whose elder statesman is 
none other than the great Carmine De- 
Sapio. Cohn and Friedman’s plan to 
control the Manhattan-Bronx judicial 
convention was frustrated earlier this 
fall, when their delegate slates in Man¬ 
hattan were resoundingly defeated. But 
they haven’t given up. The placement 
of William Todd in Stein’s office was 
another part of the scenario that 
backfired. It can be Hoped that Nichol¬ 
son will likewise be dumped from the 
Assembly payroll, offering DeSapio’s 
heirs another setback. The reformers 
now in control of Manhattan are a mix¬ 
ed and sometimes sorrily conservative 
bunch—but they are far preferable to 
their would-be rivals. 
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Where' here’s a Will, 'here’s aWiy 

Marie Lambert Brings Patronage Back to Surrogate’s Court 



By Joe Conason 

Thirteen years ago, a declining 
Tammany Hall machine lost control 
of the Manhattan Surrogate’s 
Court—a gold mine of patronage— 
because Robert Kennedy backed a 
reformer against the machine’s can¬ 
didate. It was a victory that signaled 
the onset of judicial and political re¬ 
form in New York County. 


Today, Marie Lambert sits in the 
Surrogate’s Court. 1978 was her first 
year in office, and it portends a reviv¬ 
al of the tradition of political patron¬ 
age in Manhattan’s courthouses. 
With the multimillion-dollar trove of 
guardianships and other legal plums 
in hand, Lambert and her political 
associates are preparing to challenge 


the reform Democrats for control of 
this borough. 

Lambert, who has been a lawyer 
for 35 years, won the 1977 Demo¬ 
cratic primary for surrogate after a 
campaign distinguished by unprece¬ 
dented amounts of media money 
used to spread campaign appeals to 
prejudice, fear, (Continued on page 11) 
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“You must keep in mind,” states Holland¬ 
er, “that Marie made all the decisions regard¬ 
ing fund-raising activities, that everything 
had to be cleared through her, and that in my 

r ’opinion she believed she was violating the 
state’s judicial code,” The code of judicial 
conduct states clearly that a candidate for 
judge must remain at arm’s length from any 
fund-raising activities on his or her behalf. 
f Specifically, it says: “A candidate, including 
an incumbent judge, for judicial office that is 
filled by public election.should not him¬ 
self solicit or accept campaign funds, or solic¬ 
it publicly stated support, but he may estab¬ 
lish committees of responsible persons to se¬ 
cure and manage the expenditure of funds for 
his campaign and to obtain public statements 
of support for his candidacy.” In December 
Lambert told the New York Times: “I 
learned that a judicial candidate is not 
allowed to know the names of . any people 
who contributed to the campaign.” 

Lambert’s involvement in the campaign 
fund raising was made clear to Hollander on 
September 16, 1977, in her downtown law 
offices on William Street. Present were Lam¬ 
bert, Nicholson, Hollander, and two other 
fund raisers, Vincent Catalfo and Louis 0. 
Schwartz. According to Hollander, other 
people were designated to run fund raisers, 
and Nicholson would accompany Lambert to 
meetings with leading lawyers at their law 
offices. Lambert would make her presenta¬ 
tion, and Nicholson would ask for the 
, money. Lambert made all decisions about 
^ whom to approach for money, weighing 
| which attorneys could afford the largest con¬ 
tributions, which were friends and acquaint¬ 
ances, and. which had greatest interest in the 
Surrogate’s Court. 

■ At the conclusion of the September 16 
™meeting, Hollander recalls, Lambert conced¬ 
ed to the group that she had violated the code 
“numerous times” during' the primary “ask¬ 
ing for both money and help” for her cam- 
t>aign. To keep track of who was helpful and 
Hwho wasn’t, Lambert had her secretary, Car- 
Htnela “Alby” Albino, keep a file of contribu¬ 
tors on 3 X 5 cards. Lambert, would browse 
hroUgh the shoebox of cards from time to 
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time, selecting those whose contributions 
had been sufficiently small to merit another 
fund-raising call. 

Hollander remembers several occasions 
when Lambert became outraged at someone 
who didn’t contribute, vowing to avenge 
their oversight when she reached the bench. 
She frequently emphasized that fund-rasing 
letters and phone calls should nse code words 
to imply that a contribution to her campaign 
might eventually lead to guardianships and 
higher legal fees. One letter, by James J. 
Morrissey, Jr., noted, 

“If your practice is comprised of probate 
and other estate matters, you are as con¬ 
cerned as I am in electing a surrogate who is 
scholarly, hard working, understanding, and 
aware of the problems in the Surrogate 
Court. Mrs. Lambert, who, if elected, will 
serve 14 years, will ensure continuation of 
the excellence for which the New York 
County Surrogate’s Court has stood.” 

Lambert’s prior work had been almost ex¬ 
clusively in the negligence field, and thus this 
comment seems intended as a reference to 
the prior practice of surrogate’s patronage. 
Ironically, the surrogate’s term of office is 10, 
not 14, years. 

Like other letters, the message, which was 
personally approved by Lambert, noted the 
necessity for “a strong, professional, and 
dignified campaign in her behalf. Such a 
campaign is expensive and can only be 
accomplished with the aid of your generous 
contributions.” 

Unfortunately, there was nothing dignified 
about the campaign. In fact, at one point, the 
city’s more straitlaced lawyers expressed 
public outrage over a Lambert radio ad that 
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piooused not to deposit money from estates 
in banks complying with the Arab boycott of 
Israel. Of course, the Surrogate’s Court di¬ 
rects deposits principally to savings banks, 
not the international commercial banks, to 
which this prejudicial appeal referred. The 
ad was denounced as a blatant play to Jewish 
fears. 

This was the style of the campaign after 
the primary as well: In the last week of Octo¬ 
ber, Lambert bought six enormous sets of 
pressure-sensitive address labels from a com¬ 
pany called Election Computer Services, Inc. 
The lists were drawn from computer banks 
of registered voters in Manhattan and were 
selected according to sex, ethnicity, party 
registration, and election district so that 
mailings could be targeted to specific audi¬ 
ences. In particular, Lambert was trying to 
appeal to Italians, Jews, and women. 

To Italian voters, for example, she sent a 
message under the letterhead of the Federa¬ 
tion of Italian-American Democratic Organi¬ 
zations that ended: “As members and leaders 
of the Italian community, it is important that 
we strongly show our solidarity for Marie 
Macri Lambert on November 8.” Lambert, 
whose maiden name is Macri, was bom in It¬ 
aly, as the letter also noted. 

• 

In addition to the letters of solicitation tb 
various law associations, Lambert and her 
campaign staff planned a series of fund-rais¬ 
ing events. The first fundraiser after the pri¬ 
mary was scheduled for October 19, on a 
Wednesday evening, at Toots Shot’s restau¬ 
rant. Louis 0. Schwartz was originally cho¬ 
sen to host this “cocktail-reception to meet 
Marie M- Lambert,” but as the date drew 


" Even in the last few days before the general 
election, Lambert spent more time fund rais¬ 
ing than campaigning. Frustrated by the 
paltry flow of dollars from the Toots Shor 
and Proof of the Pudding dinners, she turned 
to Roy Cohn .and R&.Shea, of Shea, Gould, 
Climenko, and Casey, though she had de¬ 
nounced Shea in her primary-campaign liter¬ 
ature for accepting patronage from the 
courts. 

A few days before the election, on Novem¬ 
ber 3, members of Shea’s law firm hosted a 
late-afternoon fund raiser for Lambert at the 
private Sky Club atop the Pan Am building. 
It was a small, very private affair, attended 
by Lambert, Hollander, Nicholson, Albino 
(all of whom arrived in a limousine driven by 
Roy Cohn’s chauffeur) Shea, Climenko, and 
two other members of the Shea firm: political 
pro Kevin McGrath and Columbia law 
professor Julian Bush. The other guests were 
bank executives from trust departments. 

As waiters glided around serving drinks 
and hors d’oeuvres, Lambert spoke briefly 
and innocently to the guests, saying how 
pleased she was to be there and thanking Bill 
Shea for hosting the party. Then Shea took 
over and explained that the Lambert cam¬ 
paign had cost a lot of money—much of it 
from Marie’s own pocket—and that this 
event was intended to help reduce the cam¬ 
paign deficit. As he spoke, McGrath moved 
around the room, collecting checks. 

Marie Lambert won big in the November 
election. This made subsequent fund raising 
less difficult, though her efforts were increas¬ 
ingly scrutinized by her colleagues in the le¬ 
gal profession. 

Less than a week after her victory, Lam¬ 
bert began planning a major fund raiser, this 
one scheduled for December 4 at the Beck¬ 
man Towers restaurant, at $250 a head. 

Hollander organized a meeting for Satur¬ 
day, November 12, at Lambert campaign 
headquarters on William Street to discuss 
how to make the December 4 affair a finan¬ 
cial success. He made calls to all the in¬ 
dividuals who had been most involved with 
the campaign, telling them that “Mrs. Lam¬ 
bert wanted them to attend.” Among those 
„ . Cgntinufd on next page 
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Republican leader 
Vincent Albano (right) 
has put Lambert 
campaigner Gary 
Nicholson on the party 
payroll. A memo on his 
letterhead last year 
has already gotten 
results in Lambert's 
Surrogate's Court. 



The computerized list also shows that 
Lambert was responsible for approving or 
setting fees on guardianships of attorneys 
appointed by Surrogate Midonick. Among 
the more intriguing of these was an $18,000 
fee to the firm of Stroock, Stroock & Lavan, 
whose members donated more than $4000 to 
the Lambert campaign. Another high fee ap¬ 
proved by Lambert went to Professor Julian 
Bush, the Shea, Gould partner who arranged 
the secret fund raiser at the Sky Club. Bush 
himself gave $500 to the campaign. The 
guardianship fee was $12,500. 



Finally, there is the Albano trio. Since the 
camp^gn, ' Manhattan ' Republican leader 
Vincent Albano has'put Gary Nicholson, a 


to delivering campaign troops, Kogan and 
his wife, Judith, donated $750 to Lambert’s 
committees. In April and June she rewarded 
him with five guardianships. The total in fees 
> -..•^caRULm4il6SQ-■.... r 

• Alan J. Kraft hasn’t done quite as well 
yet. He gave time, his name, and $200 to the 
campaign, but so far has gotten back only 
one guardianship worth $250. 

• Joseph Krinsky is a Brooklyn lawyer 
whose wife, Shirley, was the receptionist and 
secretary at Lambert headquarters. Krinsky 
gave $100 and has received one guardianship 
for $250. 

• C. Vernon Mason gave $50 to the cam¬ 
paign and received a $400 guardianship last 
September. 

• Walter Mund, who did legal research 
for Lambert on campaign proprieties, gave 
$99 to the campaign. His son Gary gave $50. 
Both, along with number-two son, Mitchell, 
helped organize and distribute campaign lit¬ 
erature. In February, Gary Mund got a $250 
guardianship. 

• Harry Pollack is the son of former 
Washington Heights district leader Hansi 
Pollack. Both worked on the campaign, and 
Harry donated $310 as well. He has received 
three guardianships worth a total of $1650. 

• Ronald Stringer, who was counsel to 
Abe Beame, is from a politically active family 
in the Washington Heights-Inwood area. He 
acted as a conduit between former Bronx 
Democratic boss Pat Cunningham and the 
Lambert campaign. According to Roy Hol¬ 
lander, Stringer recruited city secretaries to 
address envelopes for campaign mailings. 
Last July he got a $1000 guardianship from 
Lamherf. 


Democrat, on the Republican Assembly pay¬ 
roll in an $lj,000-a-year no-show job. This is 
part of a political relationship that began 
when Albano refused to endorse a Republi¬ 
can-Liberal effort to prevent Lambert from 
winning for surrogate. Nicholson is still in 
daily contact with Lambert. Last year, he re¬ 
ceived a memo on Albano stationery with die 
I names of four Manhattan lawyers. Coinci- 

U dentally, three of them have received patron¬ 
age from Surrogate Lambert: 

Abraham Eletz gave $250 to the Lambert 
campaign and has already received a $100 
guardianship; Albert Felix gave no recorded 
contribution but has gotten a $250 guardian¬ 
ship; and Alvin Heutchy gave no contribu¬ 
tion but has received two guardianships 
worth a total of $400. 

• 


The full scope of What Marie Lambert has 
done to restore Tammany patronage to Man¬ 
hattan’s courts will probably not be-kaown 
for at least another year or two. By then, the 
court administration computer will have 
coughed out a lot more names and fees than it 
has thus far. But the pattern would be no 
clearer if it had been engraved in gold. Only 
six or seven of her appointments last year 
whose name are on the O.C.A. computer list 
cannot be traced in some way to her cam¬ 
paign. It is a record of which Bernard Bloom, 
the Brooklyn surrogate who personifies the 
judge as clubhouse hack, would be proud. 

If this were the scope of the story, most 
honest lawyers would agree that Marie Lam¬ 
bert has mocked the code of judicial conduct 
and brought shame to the legal profession. 
Other judges have been censured for far less 
imnroner behavior. 


But this is only the beginning. 

Marie Lambert is merely the centerpiece 
in a plan to recapture control of Manhattan 
politics from the moribund reform move¬ 
ment. Her campaign workers Gary Nichol¬ 
son and William Todd were involved in other 
campaigns last year, most notably the smear- 
ridden Civil Court primary race between re¬ 
former Shirley Fingerhood and machine can¬ 
didate Helen E. Goldstein. Following that 
primary, which Fingerhood won, Goldstein 
campaign manager William Todd was given a 
job in the office of Manhattan borough presi¬ 
dent Andrew Stein. This was arranged by 
Stein aide Chris McGrath, an East Side dis¬ 
trict leader whose brother Kevin collected 
money for Lambert at the Sky Club fund 
raiser. McGrath left Stein’s office, and Todd 
was fired when it was discovered that he had 
received welfare money while being paid a sa¬ 
lary by the Goldstein campaign. 

Roy Cohn, whose law partner is Bronx 
Democratic boss Stanley Friedman, did 
more than simply raise funds. On various oc¬ 
casions he loaned Lambert and Nicholson 
use of his automobile and chauffeur; and he 
is the link to several large campaign contribu¬ 
tions: $1000 from the Broadway Catering 
Corporation also known as Studio 54; $900 
from the Trump Village Construction Corpo- 

plient Donald 
rom SfioreHaven A'part- 
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The Cohnheads 

There is one political tendency in this town that deserves 
immediate attention, for its influence is unholy and growing. 
The tendency I’m referring to is neither Democrat nor 
Republican, reform nor regular—though it includes elements of 
each. I call the adherents of this tendency “Cohnheads,” because 


I 

1 


itoy Cohn, one of its chief strategists, 
jest represents political amorality in 
New York. The current plans of this 
group include another attempt to con¬ 
trol the Democratic judicial nominating 
convention for Manhattan and • the 
Bronx—mainly through Cohn’s law 
partner, Bronx party leader Stanley 
Friedman. Cohn acolytes are also plan¬ 
ning to run for district leader in various 
parts of Manhattan this year. The first 
to surface is Gary L. Nicholson, who is 
running for district leader in Chelsea. 
During Marie Lambert’s campaign for 
New York County surrogate in 1977, 
Nicholson, as campaign manager, rode 
around in limousines provided by 
Cohn. Nicholson has a reputation 
among Manhattan activists for putting 
out anonymous and scurrilous cam¬ 
paign literature in the final 
days of a race, as he did when he man¬ 
aged Helen Goldstein’s campaign for 
Civil Court judge last year. He perpe¬ 
trated the worst excesses in Marie Lam¬ 
bert’s 'campaign, the most successful 
effort of the Cohnheads so far. (see 
Runnin’ Scared, Voice ,October 23 and 
November 27, 1978, and “Where 
There’s aWill There’s a Way,” Febru¬ 
ary 5, 1979) . 


The Fort Lee Connection 

A particular contribution to the 
Lambert campaign harking back to" 
1977 may seem arcane, but it demon¬ 
strates just how contemptuous of the 
public the Cohnheads are. 


Contributions to Lambert’s cam¬ 
paign were disguised in a number of 
grays, many, against the spirit of cam- 
jjaign-finance disclosure laws. For ex¬ 
ample, - realtor Donald Trump con¬ 
tributed through the corporate names 
df his realty firms; the owners of Studio 
54 gave through the Broadway Catering 
Corp. (Both are Cohn clients.) 


But there was one large, particularly 
mysterious contribution given to Lam¬ 
bert just before Election Day. Accord¬ 
ing to letters filed at the Board of Elec¬ 
tions by Gary Nicholson, the Commit¬ 
tee for a People’s Surrogate received 

( two contributions on Friday, Novem¬ 
ber 4, from the Women’s Institute for 
Better Probate and Trust Administra¬ 
tion. Nicholson’s letter states that the 
institute’s address was 360 Coolidge 
Avenue, Fort Lee, New Jersey. 

^ If you drive out to the Fort Lee ad¬ 
dress to find the Women’s Institute, as 
I recently did, you will find only a mod¬ 
est, suburban house belonging to a cou¬ 
ple named Gus and Thea Geotas. Geo- 
tas, who once rag for mayor of Fort 
i Lee, says jh_at his feoshess interests in- 


RUNNIN’ 

SCARED 

By Joe Conason 


elude real estate and entertainment. 
When I visited his home one evening, 
he wasn’t there. His wife, who admit¬ 
ted meeting Marie Lambert a few 
times, said she didn’t know where the 
Women’s Institute was, although she 
had heard of it. 

She was kind enough to call her hus¬ 
band at work so I could ask him about 
the institute. But Gus Geotas didn’t 
want to talk about it; he seemed rather 
nervous. He said he was too busy to 
talk about it any time in the next few 
weeks, and that “it would take a long 
time to explain.” He wouldn’t give me 
his phone number at work. 

A few phone calls and a visit to the 
Bergen County Clerk’s office leaves the 
existence of the Women’s Institute in 
question, probably no more than a tem¬ 
porary bank account. The New Jersey 
attorney general’s office and secretary 
of state’s office had no record of its in¬ 
corporation. Yet the two contributions 
added up to $4950, among the biggest of 
Lambert’s campaign. 

The donation, coming as it does from 
secret sources, raises certain questions. 
Did Nicholson and Lambert know who 
the real donor was and go along with 
the apparent disguise? Or didn’t they 
bother to inquire about this respecta¬ 
ble-sounding and generous institution 
across the river? 

Such seeming chicanery, illegal or 
not, is well within the repertoire of 
Gary Nicholson. The invitation to his 
own $50-a-head fund-raiser at the posh 
Galleria Solarium last Thursday virtual¬ 
ly touted him as the solution to New 
York’s ills. Considering the tonnage of 
manure compressed into the two para¬ 
graphs, it could only have been written 
by Nicholson himself. Though Nichol¬ 
son has lived in Chelsea less than a year, 
the invitation identifies the area as “his 
Chelsea neighborhood.” Nicholson 
claims “a record of intense community 
involvement anda strong background in 
constituent service.” As evidence he 
cites his “commendable record of lead¬ 
ership” in the Committee for Animals, 
the Coalition Against Proprietary Me¬ 
thadone Clinics, and the America-Israel 
Friendship League. The first two don’t 
even have telephones. This is the kind 
of phony political gibberish, so preva¬ 


lent everywhere, that Nicholson has 
refined into a personal art form. 

There are a couple of facts about 
Gary Nicholson which people in Chel¬ 
sea should know. 

One is that Nicholson knows no 
party loyalty. Like Cohn, he has ties 
with several parties at once, and seems 
to benefit from each. While working for 
Democratic candidate Goldstein last 
year, Nicholson was also being paid 
$255 a week by the Republican Assem¬ 
bly minority leader to work in state 
offices at 270 Broadway. Supposedly a 
full-time “research coordinator,” he 
had neither a phone nor an office. 

He is also like Roy Cohn in his reluc¬ 
tance to see that creditors are paid. 
When Nicholson approached a graphic 
artist to put together two last-minute 
pieces of literature for Goldstein’s cam¬ 
paign on the night before last Septem¬ 
ber’s primary, the graphics man was re¬ 
luctant. But he did it, in part because 
Nicholson gave him a check in advance. 
The next day, payment on the check 
was stopped. 

Thanks to the Cohnheads, the decen¬ 
cy of local politics in Manhattan is 
sinking: phony addresses, flaunting of 
the spirit of the disclosure laws, anony¬ 
mous leafletting, Republican employees 
running for Democratic district leader. 
Lambert’s outrageous abuse of the sur¬ 
rogate’s patronage, after only one year 
in office, is public knowledge. We can 
expect a similar patronage-filled, self- 
serving performance from any other 
Cohnhead seeking office. But their 
threat to decent politics is not widely 
recognized. Reform and liberal politi¬ 
cians complain about the Cohnheads 
privately, but seem unable to exorcise 
them. And the public just isn’t interest¬ 
ed in elections for district leader, state 
committee, or other minor party 
offices. People were scarcely interested 
in the race for surrogate. But these 
races are where the Cohnheads hope to 
build power, bit by bit, until they con¬ 
trol the politics of this city. Unless and 
until the reformers and liberals go 
through a radical transformation—and 
create a program and political life that 
can attract the depoliticized—there will 
be very little to stop the likes of Cohn, 
Friedman, and Nicholson. 


A Lighter Note 

Since this is my last column, I’d like 
to go out with a telling anecdote. One 
recent afternoon, Marie Lambert was 
observed leaving her chambers in the 
surrogate’s courthouse. She descended 
granite steps and trundled across Cen¬ 
tre Street, turning left. Where was she 
headed? The nearest pay phone. 

Incidentally, those who are happy 
that I will no longer be writing this col¬ 
umn will be equally dismayed to learn 
that Wayne Barrett’s byline will replace 
mine. ^ ■ 
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pattlmg' to 

... Bv ERIC FREEDMAN 

The state Commission on Judicial 
Conduct is locked m a desperate, vir¬ 
tually secret legal battle in which de¬ 
feat" threatens to cripple its power to 
investigate corruption charges against 
judges. 

The struggle is taking place behind 
closed doors in stale Supreme Court in 
Manhattan and three interim skir¬ 
mishes have occurred in the Appellate. 
Division, also in Manhattan. 

The decisive battle — which will 
shap-e the commission’s future — is ■ 
expected to be waged in the Court of 
Appeals-in Albany, the state’s, highest 
tribunal.. " / . 

Involved so far are secret court pro-- 
ceedings. a gag order imposed by a . 
judge on commission attorneys and 
politically well-connected law firms 
with ties to Gov. Hugh L. Carey. 


retain. 


-g "jr o 

k^b 


The rase involve* efforts by Manhat¬ 
tan Surrogate Marie. Lambert to block a 
commission probe-of fund raising for 
her 1977 campaign, including a $250-a- 
head party a month after her election to 
which lawyers practicing in her court 
were invited. . . 

Strict ethical rules regulate the polit- 
'ical and fund-raising activities of 


ir°i 

J2_ l 


have been publicly censured fo^ticket- 
fixingTA Court of Judiciary is expected t 
to rule shortly on another Albany Coun¬ 
ty case.'Other area judges are believed. , 
to have received private admonitions 
from thd commission or letters of cau¬ 
tion. »>•' v'i?\ . 

Although commission investigations 
are confidential, lawsuits challenging 




ad¬ 


judges and judicial candidates. Vio- commission procedures, always have ' 
Jators face penalties ranging from been public until now^Fop . exampiei'i^A 7 ^ 
private admonition to removal from litigatiori-by town ancrvijlsgetiusticesattiP-cJ 

office. - "* „ trying to block the cbmrnission-’s ticket-AA. J 


- Investigationsrsach as the.statewide 
ticket fixing prob*3 which implicated 
hundreds of judges as well-as politi¬ 
cians and police, would be impossible if 
the restrictions sought by Judge Lam¬ 
bert are imposed. ■ . .. 

As a result of those commission in¬ 
vestigations, nine judges from Albany, 
Saratoga and Schenectady counties 


fixing investigations was-held in coe.T 
court and. alliegal papers-fiied in the 


-> 
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lawsuit were open for public view. 

. Ir» the Lambert casev.however, state .-. 
Supreme Court Justice-Sidney Asch . 
sealed aU court, records in a lawsuit by 
Mrs. Lambert’s campaign, manager/ _ M 
Gary Nicholson, '^challenging-- com- J .f-T, ' 
mission subpoenas: Nicholson asked for ‘ 
the records to be sealed. ■ --A-’. "- 

* ,.^U is the first time court records hav&^ 

,^_^--- , '. i hgen _s^le d~ji^ g,judicial misconduct 
* * .case, according to a lawyer involved:in-. - 

- several such cases.-" 

--Then;' 'JutJiid? 'MU?fir - 

considering a,request by Mrs: LambertAi \„- 
v and Nicholson "tb^gpohibit the corrw A - 
, . missiorujmwstjgaUon,ordered the.ccrrt- AVAL 
** mission staSs^rrofMoi discuss the case.. i-sF.’"? 

. Evsns-fias’. conducted ail proceedings 
-behind closed doors.' 
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^Gerald Stera, the commission admin-**** 
^Fistrator, said he ceuld not discuss the-^^- 
LamberPcase. "Goon direction of the 
court, I cannot even corament upon the 1 
' ’existence of a'tawBuf^Stern said.^ . 

Papers filed in the Appellate Division 
Continued on Page S-A 
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: .Continued 
in Manhattan were inspected on behalf 
of The Knickerbocker News Friday. 
However, court officials refused Mon- ' 
day to -allow a Knickerbocker News 
reporter to see any of the documents for 
a more detailed review. Chief.Clerk- 
Joseph Lucchi said he cannot allow. 
public access to the records because 
Evans is considering issuing' another 
sealing order. " 

•'Judge Lambert and Nicholson con-- 
tend the commission has no' power to ’ 
investigate beyond the specific allega¬ 
tions of complaints it receives and can- 
‘not look into any other matters it un¬ 
covers, Lhe papers show. .. 

Thus, a citiren’s complaint that a 
oil'* u*..k rt wuciu oar irn 
'commission from looking into whether 
■ there was a pattern of misconduct and 
whether the judge fixed other tickets. 
The limitation sought by Judge Lam-, 
bert would even prevent the com¬ 
mission from reviewing public records, 
such as court files or lists of campaign 
contributors filed with the Stale Board 
•of Elections. : . 

■'. The commission inquiry was sparked 
by a lawyer’s letter complaining only 
about the December 1977 fund-raiser, 
according to court papers. Evans al ¬ 
ready has prohibited . the commission 
'from looking into "into anything else, 
relating to Mrs. Lambert’s campaign, 
•the papers show. ~";" :/;V 

- And although the commission rou¬ 
tinely questions judges- under oath ■ 
about allegations against them, Evans . 
has. barred it from questioning Mrs. 
Lambert at all, according to the papers . 

Only twice in the past has a court, 
ordered the commission to stop, an 
'investigation and in 'both cases ..the 
prohibition was later, lifted. 

Judge Lambert’s position that corn-/ 
jnission inquiries should be limited" 
directly conflicts with the concept of a' 1 
■comprehensive, • independent'~dis-‘ : 
ciplinary bodywith wide powers to take " 
action againstjudicial misconduct, zc-^ 
cording to z lawyer who has worked on - 
legislation regarding judicial - dis-;' 
cipline. '■ : - . .. -' • 

The lawyer said no other in¬ 
vestigative-or prosecutorial agency in 
the stale is forced to work under the 
restrictions advocated by Judge Lam-, 
bert. 

If her position is upheld by the courts, 
the commission would lose most of its • 
teeth, the lawyer asserted. 

New York is the only state with a 
judicial conduct commission independ¬ 
ent of the judiciary. 


■ The Lambert-Nicholson papers com : 
tend the commission investigation vk> ;.' 
[ales constitutional privacy rights and 1 
the right to solicit campaign contribu¬ 
tions. They also argue Lhe commission f ' 
h 2 s singled her out for persecution and 7 - 
is harassing her and her former cam-7.', 
paign aides..;- •. 

..The commission’s answering papers 
dispute all the allegations. . . > 

'Mrs. Lambert waged a costly, .con-:.' 
troversial media campaign for the Snr-._; 
rogate’s Court post which controls mil- 
lions of dollars in fees for lawyers she' 
appoints to handle probate cases. Tne 
legal establishment generally opposed ■ 
her election and the prestigious As-' 
sociation of the Bar of Lhe City of New 
Yrated her “not qualified.” ■ - 
She, Nicholson and five campaign ' 
aides who were subpoenaed have en-' 

' listed Lhree powerful, well-connected . 
law firms known for their political ties: 

© Fisher L- Fisher, the firm of' 

. Harold Fisher, Carey’s personal at- 

■ torney who is chairman of the massive 
Metropolitan . Transportation Author- - 

- ity;. -v - - ^ ■ . •_. : 

• © Shea Gould Ciimenko L Casey,- 
registered lobbyist for insurance com¬ 
panies, the American Stock Exchange, 
Columbia University and ..-other orv_ 

■ ganizations.Shea Stadium; home "of the 

• Mets, was named for William A: Shea “ 

: who is senior partner in the firm.-Both’ y 

Shea and Fisher have been "major" 
Carey -contributors and each was a •. 

’ cosigner of loans for Carey’s'1978 re-.— 

. election campaign.. ..... - - . ' ;v 

7 ©' ■ Kramer - Lowenstein ■ -Nessfen' - 
Kamin & Soli, the former firm of U.S. 

: District Judge Eugene:'. Nickerson/'- 
Nickerson, former Nassau Comity exk'\ 
ecutive,'was an unsuccessful candidate ~: 
•".in 1968 for the-Democratic U-S.'Senate_.; 

: nomination.--/^-'r .’Cn‘f'V-v-"-'Y-. 

7 ' The'-.* Shea Gould ' firm ' received ’ a 
'$12,50(fguardianship from Judge Lam-'-- 
bert last year,' according to Office -of ' 

' .Court Administration records. .;' -".. 

7 However,, under a- new"state Bar .. 

Association eLhics opinion, all law firms - 
''representing Judge Lam bert..will be-r 
. barred from handling cases before her 

• in the future. 

' .The Lambert-Nicholson case already 
has had an adverse impact on an un¬ 
related commission investigation. In a 
ticket-fixing case, a town justice from 
Newburgh, Orange County, won a state 
Supreme Court decision in Manhattan 
. in May prohibiting the commission 
. from looking into anything outside the 
' complaint filed against him. An appeal 
is expected. 
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Surrogate 
judge target 
of campaign 
fund probe 


By HAL DAVIS and JAMES NORMAN 

MANHATTAN Surrogate Court Judge Marie Lambert is 
being accused of taking contributions from lawyers who 
seek lucrative appointments from her as paid guardians 
for estates. 

A wide-ranging investigation aimed at Mrs. Lambert 
and possibly spreading to other other judges came to 
light yesterday in a carefully worded ruling by Manhat¬ 
tan Supreme Court Justice Martin Evans. 

Evans said five Lambert campaign workers must an¬ 
swer questions put to them by the State Commission on 
Judicial Conduct, which is investigating a $250-a plate 
campaign dinner held on Dec. 4, 1977, well after Mrs. 
Lambert won her election. 

And, according to Evans’ ruling, the Lambert workers 
also must answer other commission questions about her 
campaign. 

Mrs. Lambert, challenging the investigation, had 
maintained that the commission could investigate only 
the dinner, because there was a formal complaint only in 
regard to that particular fundraising function.* 

And last month, the Appellate Division of State SU- 

■=•• -“T preme court agreed, and 

limited the scope of the in¬ 
vestigation. 

But the commission 
bounced back when admin¬ 


istrator Gerald Stern filed 
an amended complaint 
based on further informa¬ 
tion he said was supplied 
voluntarily by other com¬ 
plainants. 

The Evans decision, 
which didn’t even mention 


Mrs. Lambert by name, 
locked the files of the com¬ 
mission investigation away 
from public view. 

The files were pealed at 
the request of Maurice Nes- • 
sen, Mrs. Lambert’s law¬ 
yer, who said he was sorry 
the judge allowed even*his 
seven-page decision to be¬ 
come public. 

"I regret that it has been • 
published,” Nessen said. 
"You only get the tip of the 
iceberg.” 

But the lawyer hastened 
to add-that he had no inten¬ 
tion of asking that the seal 
be removed from the case 
file. 

Mrs. Lambert, a negli¬ 
gence lawyer for 35 of her 
58 years, had been rated 
“not approved” for the 
judgeship by the city Bar 
Assn. — but she won her 
10-year, $48,998-a-year post 
after a heavy and costly 
media blitz. 

Now that Evans has 
ruled her campaign work¬ 
ers must answer all the 
commission’s questions. 
Stem once again is looking 
into how she planned her 
campaign, who took part, 
how she raised her money, 
and where she spent it. 










Trial Judge Allows Investigation 
On Surrogate Election to Proceed 


By TOM GOLDSTEIN 


A trial judge has ruled that Manhattan 
Surrogate Marie M. Lambert cannot 
block a confidential investigation into 
how funds were raised for her 1977 
campaign. 

The investigation, begun more than a 
year ago by the State Commission on 
Judicial Conduct, still is in its prelimi¬ 
nary stages, with much of the commis¬ 
sion’s time being spent in court to 
determine if it has legal grounds to 
proceed. Findings against a judge in such 
an investigation could lead to public 
censure, suspension or removal from 
office. 

In an opinion distributed yesterday, 
Justice Martin Evans of State Supreme 
Court in Manhattan said the commission 
could go forward with most parts of its 
investigation and compel five witnesses, 
who worked on the campaign, to testify. 

The names of the witnesses were not 
disclosed, nor was Judge Lambert identi¬ 
fied in the seven-page opinion. Time after 
time, she was referred to only as the 
“judge.” However, it was clear the 
opinion involved her since her campaign 
manager, Gary L. Nicholson, who joined 
in the suit to stop the investigation, was 
named directly. 

Judge Lambert could not be reached 
for comment. 

Details of the investigation are sketchy 
since by statute the early stages of a 


judicial investigation are secret. The 
court hearings were closed, and records 
relating to the case were sealed by the 
justice. 

More than $200,000 was spent on Mrs. 
Lambert's 1977 campaign, making it one 
of the most expensive local judicial 
campaigns in New York history. During 
the Democratic primary in which she 
upset the incumbent, Arthur Blyn, and 
again in the general election, Mrs. 
Lambert ran an aggressive advertising 
campaign- 

This, in part, accounted for the “not 
approved” rating given her by the 
executive committee of the City Bar 
Association, which said she had failed “to 
conduct her campaign within the stand¬ 
ards of the Code of Judicial Conduct.” 

Shortly after her victory, a lavish fund¬ 
raising party was staged. That party was 
the initial focus of the Commission on 
Judicial Conduct, but the investigation 
was broadened. 

In his ruling yesterday, Justice Evans 
approved most parts of the expanded 
investigation. 

One part, however, he said, “does not 
support the investigation into the judge’s 
conduct, although it may be the subject of 
other charges by a different body against 
other persons.” 

No further details were given in the 
opinion. 
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Marie 
t Lambert 
May Run, 
But She 
Can’t 
Hide 

By Joe Conason 

Like Nixon, Marie Lambert 
has tried desperately to 
stonewall the investigation of 
her actions. But Lambert’s 
effort over the last year to curb 
a probe of her campaign 
activities and use of court 
patronage as , New York 
country surrogate is faltering. 
New evidence of her apparent 
failure to conform to the code 
of judicial conduct, including 
what appears to be an award of 
patronage to potentially 
damaging witnesses, will make 
her defense even weaker. For j 
after 18 months of delay 
achieved by Lambert, her aides 
and their attorneys, those 
involved in her campaign will , 
finally be required to answer 
the questions of the state 
Commission on Judicial 
Conduct. At long last, the 
investigation may proceed. 

(Continued on page 18) 
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130 WEST 3RD STREET 
NYC 10012 • 674-8281 

• AFRICAN IMPORTS 

• JEWELRY 

• GARMENTS 

• SCULPTURES 
Ask For Our 
OYO OIL 
INCENSE/GIFTS 


Summer Auctions 

in New York Cit y: 

Eighteenth & Nineteenth-Century 
American, English & Continental 

Furniture, Decorations, 
Accessories, Silver, Paintings, 
Rugs & Collectibles 

Wednesday, July 11 
at 10 a.m. 

Wednesday, July 25 
atlO a.m. 

Wednesday, August 15 
at 10a.m. 


EXHIBITIONS 

Sunday: Noon-5 p.m. 
Monday: 9 a.m.-7:30 p.m.. 
Tuesday: 9 a.m.-5 p.m. 
preceding the Wednesday Auction 


House Sales 
on th e remises: 
Saturday, July 21 
at 10 a.m. 

Warrensburg, New York 
(7 miles from Lake George) 

The Estate of Grace Merrill Magee 


American Furniture & Accessories 
of the Colonial, Empire & Victorian 
J periods , 19th~Centuri / English 
Furniture & Accessories r 
Decorations, Silver, Paintings & 
Rugs and a 1934 Packard Phaeton , 
excellent condition, 34,000 
original miles 


EXHIBITION 

Friday, July20,10a.m.-8 p.m. 
Admission to Exhibition and Sale 
by catalogue, available at door, 
($2.00, admits two) 

Food available 

Saturday, July 28 
at 10 a.m. 

Locust Valley, Long Island, N.Y. 

The Estate of Charlotte Mallory Mixsell 

18th- & 19th-century English 
& Continental Furniture, 
Silver, Porcelain, Glass, 
Paintings, Rugs 


EXHIBITION 


The woman behind those Foster Grants is Marie Lambert, New Yo;k Coun ty surrugr.te. 
The Ineedwho acxwauLJcicd.her.LiuL oi thecounb ai> ndtoft TLmi terao.aa> « afii 


W Soft ^ Lambert May Run, 
Contact! but She Can’t Hide 


Lenses 

$40 

only #i 


a pair 


Call for appointment or visit our Information Center 
Monday through Friday 11 a.m. -7:00 p.m. 
Saturday 10:00 a.m. - 6:00 p.m. 

GROUP NATIONAL 
OF LINCOLN CENTER 


By Joe Conason (Continued from page one) 

Resting upon a flimsy legalism and a lame 
invocation of the First Amendment, Lam¬ 
bert’s arguments against the subpoenas is¬ 
sued to her campaign aides by the commis¬ 
sion were rejected on June 21 by State Su¬ 
preme Court Justice Martin Evans. 

Lambert’s campaign workers—who pos¬ 
sess information which could show that the 
surrogate solicited campaign funds from at¬ 
torneys likely to practice before her and later 
rewarded contributors with court patron¬ 
age—have refused to answer most of the 
commission’s questions. They have claimed 
that the commission had no authority to in¬ 
vestigate any aspect of Lambert’s campaign 
other than a December 4, 1977, fundraising 
party which was the subject of complaints to 
the commission by several attorneys who 
were solicited to attend, at S250 a head. That 


Evan decision on the Lambert case neve, 
mentioned her by name: every reference was 
merely to “the judge,” showing a judge-like 
sensitivity to a colleague’s distress. Nessen 
told the New York Post last week that he was 
sorry Evans’s decision had been released 
Sven so. But while the decision has been pub¬ 
lished, the case files are now sealed. All 
affidavits, briefs, and other evidence in the 
case are under lock-and-key, at Nessen’s re- 


, When a political figure like Lambert 
comes under attack, one normally expects 
protestations of innocence and an attempt to 
give at least the impression of openness. 

Not this time. Lambert’s strategy for es¬ 
caping censure or removal from the bench 
takes public opinion into account. If the full 
story lying in those files were revealed, public 
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claim, which was sustained by the Appellate 
Division of the state Supreme Court 
March in a case brought by Lambert’s cam¬ 
paign manager, Gary Nicholson, had effec¬ 
tively halted the investigation. But as a result 
oi Bvans’s decision, based on an amended 
complaint filed by commission administrator 
Gerald Stem; the investigation can now pro¬ 
ceed to examine Lambert’s activities in a 
much broader fashion. 

Evans did not disagree with the premise of 
the Appellate Division decision. On page five 
of his decision, he wrote that the commis¬ 
sion’s probe, carried out up to January 10, 
1979, “was clearly beyond the scope of the 
original authority” possessed Jjy the commis¬ 
sion, which is mandated by the legislature to 
punish judicial corruption. 

Evans adds, in what can only be taken, at 
least in part, as a reference to information di¬ 
vulged by former Lambert aide Roy Hol¬ 
lander (see “Where There’s a Will There’s a 
Way” Voice, February 5,1979): “In January 
and February 1979, information was brought 
-to the attention of the Commission relating to 
matters other than the December 4, 1977, 
complaint, and the investigation con¬ 
tinued ...” Using Hollander’s informa¬ 
tion, Stem filed his amended complaint 
against Lambert on March 21. Though disal¬ 
lowing one of three items in Stem’s com¬ 
plaint, Evans decided that the subpoenas 
were valid on the basis of the new informa¬ 
tion. 

Lambert and her attorneys are expected to 
appeal Evans’s decision, and the issue may 
not be ultimately decided until it reaches the 
Court of Appeals. In the meantime, howevevr 
Lambert’s lawyer, Maurice Nessen, is doing 
everything in his power to prevent the full 
Story of the case, from reaching the public 
Lambert is supposed to serve. 


outrage mi ghtinsure the worst. With the files 
sealed, perhaps no one will care. 

The circumstances under which the files 
were removed from public view are mysteri¬ 
ous. On Friday, June 1, according to an arti¬ 
cle in the Knickerbocker Neva, an Albany 
daily, some related papers in the Appellate 
Division were open for inspection. Someone 
iifcpected them “on behalf of the Knicker¬ 
bocker News.” But by Monday, when report¬ 
er Eric Freedman came down from Albany to 
take a look, court officials refused him. 
Freedman reported that “Chief Clerk Joseph 
Lucchi said he cannot allow public access to 
the records because Evans is considering is¬ 
suing another sealing order.” This was prob¬ 
ably illegal, since the sealing order was not 
handed down by Evans until Monday, June 
25—almost three weeks after Freedman was 
denied access to the files. It is unusual for pa¬ 
pers challenging an investigation into a 
judge’s conduct to be sealed, although the 
investigations themselves—in another in¬ 
stance in which the law favors judges over 
mere citizens—are routinely carried out be¬ 
hind closed doors. 

Besides sealing the files, Evans has ordered 
commission attorneys not to discuss the 
Lambert case with anyone. They are prohib¬ 
ited from even acknowledging the existence 
of the investigation or the resulting lawsuits. 

Thus, in contrast to almost any other kind 
of legal proceeding, the public has no way of 
knowing under what circumstances the 
investigation of Lambert is being conducted. 
The judges are being allowed to evaluate and 
control an investigation of one of their own, 
without the press snooping around to inhibit 
favoritism. 

New Evidence 

Since February, the computers of the 
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Satisfied mere'v usif," his vaiise to block the earner j; a moment later he started to swing 
it a; Voice photographer F.'ed McDarrali. And connected. 










































Continued from preceding page 

which fees have not been paid, and which 

don’t appear on the computer printouts yet. 

Fueling Her Machine 

Traditionally, surrogates have spent con¬ 
siderable time using their patronage powers 
to build political power, and somewhat less 
effort on “protecting the rights of widows 
and orphans,” w Lambert’s campaign litera¬ 
ture put it. As shown in last February’s Voice 
article Mrs. Lambert is no exception to this 
hoary rule. She appears to use patronage to 
cement her ties with the Manhattan Republi¬ 
can party, which at coe print helped Gar y 
Nicholson—a Democrat—get a job on the 
Republican payroll in the State Assembly. 
She has appointed lawyers associated with 
leaders in several districts of Manhattan. 

Now former campaign manager Nichol¬ 
son is seeking to become the Democratic 
district leader in Chelsea, though he moved 
into the neighborhood only a year ago and 
left his Republican job even more recently. 
One of the poeple helping to run Nicholson’s 
campaign is a lawyer named Dennis P. 


Casey, a longtime Chelsea politico. Casey is 
among Lambert’s patronage appointees, and 
over the past eight months has gotten at least 
$550 in assignments from her. 


An odd coincidence is Nicholson’* cam- 
"^ij^' M'^iik hii'oTO "recent fundraiser was 
held at the posh Galleria which is 
now owned by the Morgan Guaranty Trust 
Company as the result of a foreclosure. Ac¬ 
cording to copies of a secret Lambert cam¬ 
paign contributors file provided by Roy Hol¬ 
lander, the Morgan Guaranty Trust Compa¬ 
ny gave $2500 to Lambert on October 6, 
1977. Morgan Guaranty—which has an inter¬ 
est in the surrogate’s court because of its 
trust department—has denied making any 
contribution to Lambert, and the $2500 does 
not show up on any of Lambert’s official 
campaign finance records at the Board of 
Elections. Most of those records were filed by 
Gary Nicholson. 

Another cu: 

rent candidate with ties to Lambert is Ethel 
Danzig, who is seeking a Civil Court Judge- 
ship on the West Side. By her own account, 




Danzig has known Lambert through various 
lawyers’ associations for at least 20 years. She 
and members of her law firm gave a total of 
$547 to Lambert’s campaign. Two other at¬ 
torneys who share offices with the Danzig 
firm gave Lambert $800. None of them has 
received any patronage from Lambert, and 
Danzig now says that the contributions by 
other members of her firm were made with¬ 
out her knowledge or consent. She adds that 
her own contribution to Lambert “may have 
been a mistake.” 

Danzig was asked to appear before the 
Commission on Judicial. Conduct to testify 
about the Lambert matter. She declined be¬ 
cause she felt the commission had violated 
her confidentiality in another, earlier case. 
The commission then subpoenaed Danzig, 
and she appeared without contesting the sub¬ 
poena— unlike Lambert’s closest associates. 

Danzig says she testified she attended the 
November 12 fundraising meeting for a short 
time, then left. She says that Lambert was 
not present in the room while Danzig was 
there, to the best of her recollection. Danzig 
also says she wanted the others present at the 
meeting to be careful in their planning of the 
December 4 fundraiser. 

This account differs from that of Roy Hol¬ 
lander, who helped Lambert organize the 
November 12 meeting. Hollander remem¬ 
bers Danzig being present in the room at the 
same time as Lambert, and says Danzig later 
called him aside to express concern about 
Lambert’s presence at a fundraising discus¬ 
sion. Since last February, another individual 
who was present at the November 12 meeting 
has confidentially affirmed that Lambert was 
there. 

The New Jersey M©«ey 

A critical part of the commission’s investi¬ 
gation into Lambert’s fundraising techniques 
is likely to focus on a mysterious set of large, 
last-minute contributions from the Women’s 
Institute for Better Probate and Trust Ad¬ 
ministration. As reported in the Voice last 
May (see Runnin’ Scared, May 7, 1979), this 
“institute” was really nothing more than a 
temporary bank account. Its mailing address 
was 360 Coolidge Avenue, Fort Lee, New 
Jersey, the home address of Gus and Thea 
Geotas. Geotas, who once ran for mayor of 
Fort Lee, says his business interests include 
real estate and entertainment. He refused to 
comment on why his address was listed next 
to two of the biggest contributions to Lam¬ 
bert’s campaign, totaling $4950. 

Gus’s reluctance to talk may have been be¬ 
cause he didn’t know anything about the ar¬ 
rangement. Recent investigation shows that 
his wife Thea works in the law offices of one 
of Lambert’s oldest friends, Kenneth Car- 
road. The resume which Lambert gave out 
during her 1977 campaign shows that she was 
employed in Carroad’s firm when she gradu¬ 
ated from New York University Law School 
in 1946. Carroad’s wife was in Lambert’s law 
school class, and they have been friends ever 
since. 



















' Thea Geotas has co ; ! to 

talk about the use of her home address for the 
Women’s Institute bank account. When first 
confronted in May, she said she had “heard 
of the institute,” but didn’t know what or 
where it was. 

Carroad, who has employed Mrs. Geotas 
for the last 20 years, also at first refused to 
comment. Prodded, he said the existence of 
the institute had been called to his attention 
“recently,” but that he had never been an 
officer or director of the institute and had 
never donated any money to it. He also said 
he had made no contribution to Marie Lam¬ 
bert’s campaign. In essence, Carroad seemed 
to be trying to put the responsibility for the 
phony institute—which appears on no public 
records anywhere except the Lambert cam¬ 
paign filings—onto Gus and Thea Geotas. As 
he put it, “Mrs. Geotas and her husband 
have interests of their own.” A few minutes 
later he added that Mrs. Geotas had told him - 
that “at the request of some ladies her ad¬ 
dress was used as a mailing address, because 
they needed an address in New Jersey.” The' 
question that will only, it seems, be answered 
■under oath, is-whether one of those ladies' - 
was Marie Lambert. ■ 






Surrogate charges Village Voice 
photog used "scare tactics’ 

By SARAH CHIPURNOI ' 1 


In the July 8 edition of Our Town News, an article “Sur¬ 
rogate Harassed,” by Billy Bloom, reported Manhattan Sur¬ 
rogate Marie Lambert’s version of an incident which occurred 
on Thursday, June 28 at about 5:50 p.m. outside of her cour¬ 
troom, in front of 31 Chambers St. Judge Lambert’s story 
was corroborated by Benedict Ginzberg, an attorney, who 
was with the judge at the time of the incident. 

We reported in the article that the photographer who was 
trying to take pictures of Judge Lambert would not identify 
himself although asked by the judge and by Mr. Ginzberg to 
do so. When the photographer did get a close-up shot of the 
judge, Mrs. Lambert said he (the photographer) said “We’ll 
get you now, judge, you’ll see.” Lambert also stated, as 
reported in the article, that, in addition to the photographer, 
there were “two men slinking around" at the same time and 
in the same vicinity. 

In reporting the story, we could only present Judge 
Lambert’s version, corroborated by attorney Ginzberg, 
because the photographers and two men had not identified 
themselves. In the same article, we reported that Judge 
Lambert had filed a complaint concerning the above events 
with the Police Commissioner. 

After the article appeared in Our Town News, we were con¬ 
tacted by Joe Conason of The Village Voice whose article, 
“Marie Lambert May Run, But She Can’t Hide,” appeared in 
the paper’s July 9 edition, which was on the newsstands prior 
to that date. (The Our Town News article appeared in its July 
8 issue, which was published prior to that date.) In his 
telephone conversation with Our Town publisher Ed Kayatt, 
Conason said that the photographer taking pictures of Judge 
Lambert was in fact Voice Picture Editor Fred W. McDarrah. 
(The photos taken of Judge Lambert and attorney Benedict 
Ginzberg appeared with the Conason article.) Conason said 
that he did not have knowledge whether or not McDarrah us¬ 
ed “scare tactics” or whether he (McDarrah) did or did not 
display press credentials. According to Conason, he also did 
not know whether or not McDarrah was accompanied by 
anyone at the time of the Lambert incident. Conason told 
Kayatt to speak directly to McDarrah. 

At press time McDarrah responded to messages left for him 
at The Village Voice and on the taped answering device at his 
home. “I was distinctly not asked to identify myself and It has 
been my policy for twenty years only to identify myself only 
when asked,” said McDarrah. He also stated,that there were 


no others accompanying him at the time of the incident. Ac¬ 
cording to McDarrah, “Ginzberg interfered and struck me 
with his attache case.” McDarrah went on to explain that he 
personally had taken the photo assignment since he knew 
what the judge looked like and that the only comment he 
made was, “Your picture will be in the newspaper next 
week.” He did not disclose which newspaper he was referring 
to. Lambert and Ginzberg both denied McDarrah’s version of 
the incident. 

Lambert and attorney Ginzberg now contend that the 
“scare tactics” were employed to get her (Judge Lambert) in a 
distorted pose. “What an irresponsible way to put finishing 
touches on a malicious story,” said Lambert. Although Con¬ 
ason reports that the Voice article is documented, according 
to Judge Lambert, except for some of the fees reported (which 
are public record), the article is “replete with false statements 
and fabrications...conceived by an individual who has stated 
that he has a personal vendetta against me and is dedicated to 
the proposition that the best way to silence the judiciary is to 
attack (them)”. 


861-5705 
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¥¥ reporter writes with forked pen 


By HILLY 

In the July 23 issue oT The Village Voice, reporter Joe Coh- 
ason wrote whai can only be described as a vindictive article 
entitled “Marie Lambert on the Offensive." The article had 
no apparent. purpose with the exception of attempting to 
slander Lambert, Our Town publisher Ed Kayatt and this i, 
reporter. • , ! 

In this attempt, however, Conason not only fell victim to; 

' several of' the faults lie accused others of—Conason, to put it 
mildly, stretched the truth to its outermost possible limits. ’ 
One of Conason’s biggest complaints was that "reporter 
Milly Bloom...simply parroted Lambert’s version of her rUn- 
in with Voice photo editor Fred McDarrali,” further citing 
that “Bloom took quotes attributed by Lambert to the 
‘mysterious photographer’ and ran them as if he heard them 
himself.” i 

But then Conason goes on to do some parrot-imitations of 
his own. Me (dll. what he believes lo have actually happened 
, (obviously from the mouth of McDarrali. since, Conason 
neglects lo insert, that he was not at the scene of the incident, 

-. either): . • . ' • '’Vijie"**'' 'ivif 

"McDarrali attempted to photograph Lamberl as she left 
the courthouse* on a Friday afternoon and was Struck with a 
briefcase by attorney Benedict ‘Ginzburg, who was accompa¬ 
nying the surrogate." ■"■ ; 1 !; : ’ ■ 

According to Lambert, this is untrue. She said, “He wasn't 1 
struck with it. it never douched hint.. Ginzburg held up the ■ 
briefcase lo protect my lace.” 

Conason later states, “As it turns out; McDarrali was never 
asked to identify himself.”, onCc again presenting as fact the 
story of his fellow worker. But Conason was not at the scene. 

\Vlien told of Conason's claim, Lambert said, “It’s an ab¬ 
solute lie.-I said to this man. ‘Who arc you’ and ‘What do you 
want.’ ■ _ - 

Conason borders bn outright lies Wlicn he states, “Ac¬ 
cording lo Kayati, "l.htnbcri herself asked him to run the 
story. Kayatt conceded that lie assumed the ‘mysterious’ 
photographer was from Lite Voice, but never bothered to call 
andelicck.”,. - ' ,, > , 

l.ambcl ! did not !\sk Kayatt to run tile story at all! Several/ 
days alter the incident, Kavait called Lambert oil other" 


85.GOM 

business, at which point she lo|d him of the scare she had 
recently received. Kayatt then asked Lambert T h^couid do a 
story on (be subject. 

Furthermore, Kayatt never said that he assumed the 
photographer was from The Voice. What Kayatt told the 
ailftry CotuJson was that when Lambert asked him what his 
opinion of the incident was, he suggested that i! might have 
been a photographer from The Voice, The Soho Weekly 
News, Or The Post trying to get Sonic shots of her looking 
seared. Though The Voice was among the possibilities he 
named, Kayatt says that lie hardly “assumed’’ they were 
responsible. ; 

ConaSon,' inserting his own Views on the matter, wrote, 
“Lambert is now striking back through the media.” It seems 
more realistic that the media (The Voice) is "striking” 'at 
Lambert. When Our Town ran the original-story, there was 
no mention of who her assailant might be, certainly making it 
hard to justify the opinion of her "striking back'.’ at anyone. 

.: Pdrhaps Conakon’s' largest- objection to Ka'yatt and Our 
Town is that “Our Town endorsed Lambert arid has been 
rewarded with legal advertisements from the Surrogate’s 
Court” ever since. Conason goes back to the legal adver¬ 
tisements several times throughout the article. 

Lambert defeats (.‘onnsort’s contention that Our .Town is 
being "rewarded” though: , . . ■ 

“I try to pick the papers which at c in the same money range 
(Tor my legal advertisements). I alternate between the Soho 
News, Onr Town, The Chelsea Clinton News, Jewish Week, 
Jewish Press and others...I have a right to pick among the 
papers the Appellate approves. , ..vl, 

“I give them to Chelsea Clinton if it’s on the.^Vcst Side, if 
it’s in an area of Soho, to the Soho Weekly SlcwL if it’s in the 
Siuyvcsant Town area, to Town and Village, if it’s on the East 
Side, toOurTown. Nobody's getting any special treatment.” 

Lambert says that she will not use The Voice because “It is 
not the kind of paper I would normally have in my home.” 

Conason’s facts were confused and blurred in the story. His 
article was not totally without value though. At least he pro¬ 
ves that even «n the world of parrots, “It takes qftc.td know 
one." f] 
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\ Billy Bloom’s attack on me in your last issue deserves a 
brief reply. First. I make no apoiogy for defending 
photographer Fred McDarrah, nor- for taking his word over 
that of the Surrogate, Marie Lambert. My one error, similar 
to Bloom’s, was my faiiure to quote McDarrah directly. 

1 reported my conversation with Ed Kayatt according to my 
notes and memory.-. When Kayatt. called and said he had 
secretly taped the conversation, and thus could prove my 
story wrong, 1 promised a correction if he were right. When 1 
finally spoke to Kayatt again, he was unable to produce the 
tape because, hesaid, it had been “accidentally” erased. ' 
-•-...As for Lambert’s retaliation through the media, I was not 
referring only to her friends at Our Town. That same week 
sheattacked me and the Voice on WINS radio. 

- Finally, the relationship between Lambert and Kayatt is 
well-known and completely documented. Their commerce has 
gone well beyond the legal ads placed in Our Town by 
Lambert, as she says, at her discretion. An examination of her 
campaign finance disclosure statements shows several other 
facets: Our Town received more than $4500.in revenue from 
Lambert's campaign, thousands more than any other weekly 
paper; a Lambert committee paid Arlene Kayatt $132.50 for 
“distribution costs” to hand out Lambert literature; and Our 
Town actually gave a $100 contribution to the Lambert cam¬ 
paign. Where I come from, that isn’t considered good jour¬ 
nalism. 

I’d rather be a parrot than a parasite,. 

JoeConason 
Village Voice 


Kayatt replies." Mr. Conason’s letter sounds like he's runnin ’ 
scared. 

In the first sentence of his letter, he says, ".../ make no 
apology for defending photographer Fred McDarrah, nor for 
taking his word over that of the Surrogate ...” and then ad¬ 
mits his error in failing to quote McDarrah directly.- 

Conason’s reporting has its own curious journalistic style. 
He creates a spurious cause-and-effect relationship between 
the Surrogate and myself, all' of which have nothing to do 
with the fad that Our Town called Conason on his erroneous 
documenting of McDarrah’s statements, which he admits, as 
well as statements which ! made to him. 

Conason’s letter is further evidence of his curious jour¬ 
nalism. He tosses out fad as mruerdo without details. Yes, 
Our Town received $4,500from the Marie Lambert for Sur¬ 
rogate campaign. Understandably so. During her race for 
Surrogate, Lambert wanted to reach the widest readership 
possible in Manhattan. Our Town has the highest circulation, 
of any weekly newspaper in the county (in 1977 its circulation 
exceeded 110,000), 'and Our Town has a highly influential 
readership, and is honored to have been chosen for the adver¬ 
tising-based on merit. . . 

Yes, a Lambert committee paid the Committee to Elect 
Arlene Kayatt the sum of $132.50, which the two committees 
shared, for circular distribution. 

Yes, Our Town made a $100 contribution to a committee to 
elect Marie Lambert. The policy of Our Town is that when we 
are invited, as press, to a political fundraiser, rather than go 
freebie, we prefer to pay the tariff. We do this whenever we 
attend a political fundraiser, whether or not we support or en¬ 
dorse the candidate. We’ve made contributions to Mark Alan 
Siegel, Pete Crannis, Carter Burden, et al., as well as to 
various Democratic and Republican Party functions which I 
and/or my wife attend on behalf of the paper. 

' Mr. Conason is naive-when he says “ Where I come from ~ 
that isn’t considered good journalism.” Village Voice writers 
and staffers have lent their names and have devoted their ar¬ 
ticles and personal endorsements to political candidates of 
their choice. Rupert Murdoch, owner of the Village Voice and 
the New York Post , politicized the Post regularly on behalf of 
candidates Carey and Koch. One can only conclude that Mur¬ 
doch’s management policy had a powerful influence on the 
journalistic style of the New York Post’s political reporters. 
Certainly the Village- Voice, at present as well as pre- Mur¬ 
doch, had reporters, columnists and staffers stumping and 
editorializing for their favorite candidates. 

- The recent Voice attacks on Surrogate Lambert strongly in¬ 
dicate that the journalistic integrity of its reporters and col¬ 
umnists is questionable. 
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by Jerry Adler 


Woman wearing 
dark glasses 


found a frail and grandmotherly looking woman (she 
has lost 80 pounds since her election) who looks as if 
she would give away the whole store to an orphan , 
rather than see him whimper. She blames her prob- : 
lems on political enemies. 

“My campaign promises to open up this court to 
women, minorities and non-establishment lawyers, 


For Surrogate Marie Lambert, 
this is a time of troubles 


T he day before I went to see Marie Lambert, whd as 
New York County Surrogate'is entrusted to pro¬ 
tect the rights of orphans, widows and incompe¬ 
tents, there was a picture of her in the papers that 
would have embarrassed Frank Costello. It showed 
an unidentified man in a broad-brimmed white fedora 
advancing on the camera with a briefcase ready to 
swing, and behind him, Judge Lambert, wearing dark 
glasses and an expression that suggested orphans got 
a better deal in the days of Dickens. The article that 
went with the picture said the State Commission on 
Judicial Conduct was investigating the fund raising for 
her 1977 campaign. , 

This was all a mistake, Lambert explained. If she 
was guilty of anything, it was of letting justice inter¬ 
fere with the cozy arrangements that had always pre¬ 
vailed in Surrogate's Court. I expected a monster, but 



and to worry about equity and morality, frightened a 
great many people,” she told me, speaking very 

slowly and drumming her 
pTf if|%|^i fingers nervously at her jaw. 

_Same thing with her pledge 

not to deposit arty court- 

criticized as a bit 


“Maybe I have a sense of guilt about the Holo¬ 
caust,” she said, dragging that tragedy into the con¬ 
versation rather abruptly, “because I’m not Jewish.” 
(She was born in Italy.) “But doesn't it show a certain 


concern for human beings, which is what this court is 
all about?” 

A case before her involved a woman who raised a 
child who wa$ not her own. When the child grew up, 
he took care of the woman, until he died suddenly at 
35, leaving no will and no heirs. His property there-’ 
fore was to go to the State. “I worked out what I 
considered a Solomon-like settlement,” Lambert 
said, “only because I cared. The money will go into a 
bank, and the old woman will collect the interest on it 
as long as she lives. To me. this is justice. 

“And her attorney happened to be the county 
leader of the Bronx, Stanley Friedman. And you 
know what? He’s not taking a fee. That's right, he did 
itprobdno.” , 

To me, this is poetic justice. If you can believe the 
papers, politically connected lawyers have been hav¬ 
ing a field day in Lambert's court. If one of them 
handles an old widow on the cuff from time to time, 
I'm all for it. 

Lambert denies that she has rewarded campaign 
contributors with patronage: of the investigation, she 
says: “I'm not worried, because I did nothing wrong.” 
As for that newspaper picture, the man in the white 1 
fedora, she explained, was a prominent attorney who 
became alarmed at the “seedy” character with the 
camera. He had just finished telling her what a great 
job she was doing, too. And the sunglasses, she was 
wearing those on doctor’s orders, because her apart¬ 
ment is being repaired and the dust irritates her eyes., 

“They’re prescription sunglasses,” she told me. I 
think I understood. After all, what public enemy ever 
wore prescription sunglasses? ’ . □ 


_ 


_ 


_ 









Zeroing In . , , — - - 

Dear Editor: li 1 L 1 * 

For .ihout the th.rd time, your Mr. Conason has stated 
that th'” - '' is some \ttempt being participated in by me 


Continued from page 6 ■ ' 

to take over Manhattan politics. This is not only totally 
false, but silly on its face. I have zero interest in Man¬ 
hattan politics nor do I live in Manhattan. What disturbs 
me is the implication that in doing in Manhattan what 
you write I’m doing but which I am really not doing, 
Conason attempts to posture me as opposing Mayor 
Koch. While I’m sure that such opposition would help re¬ 
establish the mayor’s credentials with your staff, the 
premise is false. Granted that I am far more conservative 
on virtually every issue than the mayor, I happen to 
belong to the vast majority who believe he is doing a 
refreshingly able and courageous job under virtually 
impossible circumstances, and I would not associate with 
any group that would attempt to impede the quality of 
his performance. 

—Roy M. Cohn 


East 68th St. 


Joe Conason replies: Mr. Cohn’s record of involvement 
with the Lambert campaign makes a mockery of his 
letter. His clients are affected by Manhattan politics in 
many ways, not the least being the selection of judges in 
the First Judicial Department. Material reasons are not, 
I think, the only ones for Mr. Cohn’s evident interest in 
local politics. I quote from an autobiographical section of 
his book-length apologia for Joseph McCarthy: ‘‘Already 
[in high school] I had law and politics on the brain. One 
summer, my father took me to Albany to attend the 
Constitutional Convention. I .. . watched with awe the 
shrewd behind-the-scenes steering by Assembly Speaker 
Irwin Steingut, father of the dynamic Brooklyn Demo¬ 
cratic leader, Stanley Steingut... I wanted with all my 
heart to be part of the planning, the color, the action, the 
cloakroom conversations, the verbal clashes, the maneu¬ 
vering. ” Perhaps Mr. Cohn is entering his second child¬ 
hood. 
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The 

Cohnheads 

Are 

Restless 


problems at the Board of Elections 
Cacalfo and Nicholson adjourned to Lam 
bert’s Surrogate's Court across from Cit; 
Hall. Around 7 p.m. they accompanie* 
Lambert herself down the courthoua 
steps to a car parked nearby. Engaged ii 
serious talk with the distinguished judge- 
who has herself done quite a bit of electioi 
law—all three got into the car and Nich 
olson drove it away. Of course, judges ar< 
not supposed to be involved in politics. N> 
doubt Nicholson, Catalfo, and Lamber. 
were discussing the weather. 

Manhattan Democrats who will be vot¬ 
ing in the September election ought to 
know something about the backgrounds of 
their district leader candidates, something 
more than their literature is likely to dis¬ 
close. This is particularly critical with 
regard to the Cohnheads, since their liter¬ 
ature tends to be filled with distortions, 
omissions, and outright lies. So here is a 
brief examination of some of the 
Cohnhead candidates, by district. 
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By Joe Cunturou 

Led by Bronx Democratic boss Stanley 
Friedman and his law partner, Roy Cohn, 
and backed by patronage from the court of 
Surrogate Marie Lambert, a horde of mi¬ 
nor politicos is seeking to topple the re¬ 
formers who have dominated the Man¬ 
hattan Democratic Party in the past dec¬ 
ade. These people are the leftovers of the 
old Tammany machine, reinvigorated by 
amoral young hacks like Gary Nicholson 
and William Todd. 

Most people pay no attention to intra- 
party contests for district leader and judi¬ 
cial delegate any more. With Ed Koch as 
mayor—and for some time before—the ro¬ 
mance has left the reform movement. Re¬ 
form Democrats have become a local sym¬ 
bol of lesser evilism, elitism, and hypocri¬ 
sy. This year the Cohnheads are poised to 
take advantage of Democratic apathy and 
thus gain power and patronage for them¬ 
selves. "Roy Cohn denies any personal in¬ 
volvement in Manhattan politics. (See let¬ 
ter in this issue.) 

Cohnhead methods, as developed l y 
Lambert, Nicholson and their trobps, er - 
phasize the last-minute smear, the appe .1 
to ethnic prejudice, and the judicious u e 
of patronage. One longtime regular lead r 
in Manhattan, who has little use for r - 
formers, told me that he’s frightened 1 y 
the Cohnheads’ influence on local politic i. 
“These people are haters. They’ll stop t 
nothing and they’re crazy.” 

A longtime reform kingmaker, no friei d 
of the regular quoted above, said much tl e 
same thing last fall. He called a judicial 
campaign engineered by Nicholson and 
Todd “the dirtiest thing I’ve seen in 0 
year of Manhattan politics.” 

The idea of a county wide effort by t! e 
Cohnheads is no paranoid delusion. Oi e 
day last week, several candidates—Nic i- 
olson, Todd, Charles Bayor from the Ea it 
Village, Cora Shelton from East Harlei i, 
and Scott Stringer from Washing^ n 
Heights—all represented by Cohnhead c ;- 
tomeys went to the Board of Elections o 
keep opposing candidates off the Septei i- 
ber ballot and insure their own position. 
The group sat together, consulted toget i- 
er, and used the same lawyers—Hai y 
Poliak and Vincent Catalfo. Like me it 
good Cohnheads, Catalfo and Poliak bo h 
worked overtime for Marie Lambert’s si •- 
rogate campaign in 1977. Both have i i- 
ceived court patronage from her sine i. 
Readers may remember Catalfo as t e 
attorney who admitted forging his clien s 
signature to legal document and a chec i. 
He was suspended from practicing law I >r 
two years—a lenient sanction. Last ye ir 
Catalfo got more than $20,000 in Lai i- 
bert’s court, most of if awarded after e 
went to court to avoid testifying about n ;r 
campaign methods before the state Com¬ 
mission on Judicial Conduct. (The largest 
chunk of Lambert patronage received by 
Catalfo, incidentally, came from a mil¬ 
lion-doliar-plus estate, of which one < i- 
ecutor was Roy Cohn.) Catalfo is Nk l- 
olson’s campaign treasurer. 

After a long day with their politii al 



























• 

Running for district leader on the Low¬ 
er East Side is Mitchell Mund, brother of 
Gary and son of Walter. The Munds were 
among the most active workers in the 
Lambert campaign; they contributed 
money, and Walter and Gary received 
legal patronage from Lambert. Walter 
Mund prepared a lengthy opinion on the 
question of soliciting campaign funds. 
Eventually, Gary Mund Slso received a 
; $17,00G-a-year job in the Surrogate’s 
.Court from Lambert. According to the 
petitions filed by Mitchell, his brother 
Gary collected more than 100 signatures 
on -iane 19 — a Tuesday when lie- -n-ao sup¬ 
posedly working in the court. Under ques¬ 
tioning by an opposing attorney, he 
i couldn’t remember whether he had gone to 
1 work that day.. 


The Cohnheads’ man in Washington 
Heights is Scott Stringer, the offspring of 
former councilmember Arlene and former 
Beame counsel Ronald. His mother’s los¬ 
ing primary campaign in 1977 was closely 
allied with the Lambert effort, and his 
own campaign for a state committee post : 
in 1978 was enmeshed with the Goldstein 
campaign. In fact, Scott’s campaign re¬ 
ceived a $2000 fee from Goldstein for its 
work on her behalf, and the Stringer peo¬ 
ple helped mail out the “Zionist Commit¬ 
tee” smear piece against Shirley Finger- 
hood. 

• 

Cohnhead allies running in the next 
district below Stringer, south of 181st 
Street on the West Side, Hansi Poliak t 
and Harry Fotopoulos. Poliak and her , 
son were diligent campaign workers for and j 
contributors to Lambert, and the son re- { 
ceived Lambert’s patronage. Fotopoulos~is~—. 
a wealthy insurance broker who has pre- • - 
viusly run for office as a Republican-Con¬ 
servative. He only recently became a 
Democrat. '• 

Apparently affiliated with die 
Cohnheads in the East Village are Charles 
Bayor and Theresa Bussichio. Bayor and 
Bussichio are trying to oust the incum- - 
bents Phil Wachtel and Katherine Wolpe. 
Bayor is & longtime friend of and con¬ 
tributor to Lambert. He and his wife, Rita, . 
who once lived in the same building as 
Lambert, worked hard for her victory. On 
the night before the primary last fall, , 
Nicholson took eare of the printing for a 
last-minute smear of Carter Burden which 
was handed out by members bf.Bayor’s 
club, the East Village Community Demo¬ 
crats. 

Bayor is also a member of Community 
School Board One, where he has run true 
> to Cohnhead. form, umm i 

gtfrfeijjster Jiimself. As ttsimi; this has only 1 j 
hurt the community: a large federal grant j 
for bilingual education was rejected by the t 
board, although a huge number of Board ] 
l’s kids speak Spanish. j 


• 

This isn’t a complete picture of the - 
district leadership races in Manhattan— 
to give that would take much more space 
than >s available, and would probably bore 
anyone but the most fanatical politico. 

The reason for writing about these 
races is not that they have net importance, j 
nor that the reformers are a wonderful j 
group deserving of eager support. It’s that 
the Cohnheads are dangerous, lacking any 
political ideology or morality other than 
desire for influence and patronage. They 
out-reform the reformers, making up- 
founded accusations of corruption; they 
out-regular the regulars, telling old-line 
district leaders they have the backing of 
Carmine DeSapio, the mob-linked leader 
of Tammany Hall. Rarely, if ever, do they 
raise an issue, and when they do it’s likely 
to be spurious. Unless they’re defeated, 
this borough’s politics are about to become 
sleazier. We can’t afford that. Politics in 
New York are sleazy enough. 

Heeling the Wards 

District Leaders are small fry, but they 
matter. From among themselves they elect 
the county leader. They also select mem¬ 
bers of the party’s judicial screening - 
panels, which in turn examine and select < 
candidates for the bench. They represent j 
the Democratic party in each neighbor¬ 
hood, which can be very significant in 
trying to solve a community problem, in 
sanitation, housing, police or fire protec¬ 
tion. In a Democratic city where neighbor¬ 
hoods have terrible problems, a good dis¬ 
trict leader may make the difference. A 
had one doesn’t, because he or she is too 
busy making deals to climb higher. A bad 
district leader spends more time getting 
judges appointed than worrying about dir¬ 
ty streets or decaying parks. Sometimes, 
as Wayne Barrett revealed about Stanley 
Friedman’s Bronx leaders (Voice, August 
— Ky), the worst ono s don’t e v e n live in New 
York City, let alone the neighborhood. 
That’s an indication of what can he ex¬ 
pected from the Cohnheads. 

One good district leader is Kathy 
Freed, now seeking re-election in the Low¬ 
er Manhattan area. She has been ag¬ 
gressive in pursuing her constituents’ com¬ 
plaints about poor services, rapacious 
loftlords, and lack of parks and other 
amenities, even while she tried unsuc¬ 
cessfully to win last year’s primary race for 
the Assembly. Freed has been more de¬ 
voted to her constituents than to the party 
line, an attitude which hasn’t been politi¬ 
cally rewarding for her. She’s more in¬ 
terested in issues than in patronage. 

Of course, that’s not the only kind of 
decent district leader in Manhattan. The 
more traditional type is represented by 
Jim McManus, who has led the Eugene E. 
McManus Democratic Club in Hell’s 
Kitchen (named for his father) since 1963. 
McManus sees the main task of the leader 
as “delivering the vote for the party’s 
candidates.” In his neighborhood, that 


• 

Judicial delegates run on slates, usual¬ 
ly in tandem with a candidate for district 
leader. After they’re elected, the delegates 
from Manhattan join with those from the 
Bronx to nominate candidates for Su¬ 
preme Court in New York’s First Judicial 
Department, which includes both coun¬ 
ties. Last year, Stanley Friedman’s 
Cohnhead allies in Manhattan ran on ju¬ 
dicial slates all over the borough, hoping 
to give Friedman and Cohn control of the 
judicial convention. They were badly de¬ 
feated, and the reformers retained control 
of the Supreme Court nominations. Right 
now, it seems unlikely that the Cohnheads 
will do much better this year. But they’re 
making gains. ■ 


means “getting down to the nitty gritty: a 
personal favor here, a personal favor 
there.” But nobody doubts McManus’s 
concern for the people who live in his 
neighborhood. And the difference between 
a “personal favor” and a “neighborhood 
problem” is sometimes slight. 
















OY, MARIE 

THE PUBLIC S RIGHT TO KNOW. Marie M. Lam¬ 
bert believes that the people of Manhattan have the right 
to know the background of every candidate for public of¬ 
fice. That is why MARIE has opened her confidential re¬ 
cords in the Appellate Division of the Supreme Court for 
public scrutiny. Marie's opponent has engaged in secrecy 
and duplicity too reminiscent of Nixon and Watergate. 

That dynamite cry for judicial integrity got Marie Lam¬ 
bert some very good press. It was 1977 and the public still 
wanted its candidates to sound like self-righteous 
crusaders. 

And no one was more self-righteous than Marie Lam¬ 
bert. She promised to get rid of patronage and pledged to 
Ajax the dirt right out of Surrogate. 

Now that Lambert has won the right to wear the robes 
of a Surrogate Court judge, she has gone into hiding. And 
she has apparently forgotten the speeches about the 
public’s right to know. 

Lambert got excited after the New York State Com¬ 
mission on Judicial Conduct began an investigation earlier 
this year to see whether she had actively sought campaign 
contributions from lawyers who might later appear before 
her. 


as Lambert. 

But Lambert’s battle against the State Commission on 
Judicial Conduct took a new turn October 2 when she 
argued, through her lawyer, Maurice Nesseh, that the in¬ 
vestigation was a violation of her First Amendment rights 
to raise campaign funds. 

That presented one mighty problem for the State Com¬ 
mission on Judicial Conduct because the U.S. Supreme 
Court has ruled that candidates have a First Amendment 
right to associate with the people they raise money from. 

And that, my friends, runs smack against a New York 
State Code of Judicial Conduct that forbids a judge from 
raising money from lawyers who might present conflict- 
of-interest problems later on. 

A Delicate Balance 

And' so the State Commission on Judicial Conduct, 
created to,uphold judicial ethics, is being forced to argue 
that its investigation of Lambert’s campaign forces is 
more important than the First Amendment. 

At the October 2 hearing, Maurice Nessen appeared 
before the Appellate Division of State Supreme Court and 
argued in open court for Lambert that the records of the 
commission investigation should be closed to the public. 

Suddenly Marie Lambert, a knight of the judicial round 
table, wanted to bum the Magna Carta. 

Nessen asked the Appellate Division to keep the rec¬ 
ords sealed, even though Gerald Stem, the executive 
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Marie Lambert 


The Code of Judicial Ethics forbids a judicial candidate 
from actively raising money for his/her campaign. 

Lambert got upset, claiming that she was being picked 
on because she had beaten the candidate of the city's legal 
establishment, Arthur Blyn. 

And so she went to court to fight the commission’s right 
to investigate her. At first the Lambert legal fight lacked 
the kind of sex appeal one needs to get people excited. 

Yes, she had appointed as guardians for underage 
children lawyers who contributed to her campaign. But 
Surrogate Court Judge Millard Midonick had done much 
the same thing in 1971 when he was elected. And 
Midonick had made just as many self-righteous speeches 


director of the State Commission on Judicial Conduct, 
had cited them during the hearing. 

Well, you say, if Stem’s arguments were made in an 
open court, why won’t we (the public) get a chance to re¬ 
view the stenographic record of the proceedings? Simply 
because the Appellate Division doesn’t employ a court 
stenographer to record arguments. 

I called Nessen and tried to find out why he was so a.... 
kms to limit freedom of speech in a First Amendment 
case. 

“The State Commission on Judicial Conduct has asked 
that certain portions of the record be kept confidential,” 


I 


Kobinson 














Nessen said, “and we say that if they want to keep some 
of the records secret, then they should keep all of the rec¬ 
ords secret.” 

Nessen said he would not be willing to be quoted on ex¬ 
actly what the commission was keeping secret or anything 
that happened in court. “I’ll brief you and then you can 
check it out,” he said, “all the other reporters do that, so 
I don’t see why you won’t do the same thing.” 

Was Gerald Stem hiding anything? Stem said he 
couldn’t talk about it. But it wasn’t hard to find out. 

Stem testifed in camera before State Supreme Court 
Justice Martin Evans about the scope of his investigation. 
He told Evans that he wanted to finish that investigation 
before he identified some of the sources of his informa¬ 
tion. 

Maurice Nessen wants the names of the sources before 
the investigation is completed. 

Stem has given Evans a partial list of the people he 
questioned and has promised to turn it over to Nessen 
after the investigation is concluded. 

All this excitement has made Marie Lambert, an excita¬ 
ble person, even more anxious. And she is trying, through 
her lawyer, to wipe out the power of the state judicial 
commission. 

No Right, She Said 

The first thing Lambert did when the state subpenas 
went out was to fight the right of the commission to in¬ 
vestigate her. Why? 

.Because Lambert said that the commission had no right 
to look into anything that was not mentioned in a letter of 
complaint. What does this mean? 

Suppose a lawyer writes a letter to the commission al¬ 
leging that a judge was guilty of fixing tickets. And sup¬ 
pose the state commission discovers that the judge also 
took payoffs. If Lambert wins all these legal maneuver- 
ings, then the commission could not investigate the 
payoffs. 

The Lambert people are saying they are seeking refuge 
behind the First Amendment because they need all the 
ammunition they can get to battle the establishment. 

It started with a Tom Goldstein story in the New York 
Times about a Dec. 4, 1977, fund-raiser. Goldstein ques¬ 
tioned whether it was proper for Lambert to raise hinds 
from people who would later appear before her. 

The Village Voice’s Joe Conason then ran a long in¬ 
terview with a former Lambert campaign worker, Roy 
|Hollander, about the extent of the judge’s campaign ac¬ 
tivities. Hollander later testified before the state com¬ 
mission. 

1 Gary Nicholson Jr., who was Lambert’s campaign 
imanager, started the court sealing process when he fought 
|a subpena asking that he testify. Then Nicholson de- 
Imanded that the records be sealed. 

Then Lambert got her legal wheels rolling. And we 
have one incredible mess. 

Marie Lambert’s decision to use the First Amendment 
to shoot down the State Commission on Judicial Conduct 
is not in keeping with all those wonderful pledges she 
made before she was elected. Her activities since she won 
her elective way to the bench also guarantee that the Sur¬ 
rogate Court will remain a haven for politicians looking 
fora legal fee. 

But that is something reporters have come to expect. 
Every time she violates her campaign pledge, it should be 
written about. 

But Lambert has gone further than simply violating her 
campaign promise. She is thumbing her nose at the people f 
who elected her. 

Last week, for example, she sent out a press release | 
heralding a new era in Surrogate Court. She was going to I 
hold open hearings to select a new chief clerk in her court. 

1 just hope he doesn’t lock the door to his office. • 
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Further Inquiry 
On a Surrogate 


Panel Told It Can Proceed 
in Lambert Investigation 


By JOYCE PURNICK 

An appeals court yesterday empow¬ 
ered the State Commission on Judicial 
Conduct to go forward with a long- 
delayed investigation into me financing 
of Surrogate Marie M. Lambert’s 1977 
election campaign in Manhattan, 

The investigation, much of it blocked 
jjfor more than a year and a half pending 
judicial decisions, will also look into the 
allegation that once on the bench, Surro¬ 
gate Lambert made appointments based 
on political favoritism. 

The judge’s lawyer, Maurice N. Nes- 
sen.-said last night through a spokesman 
that the decision of the State Supreme 
Court’s Appellate Division would be ap¬ 
pealed. 

In her suit to block the investigation, 
Surrogate Lambert argued basically that 
the commission had gone beyond the 
scope of its jurisdiction. 

In refusing to block the inquiry, the Ap¬ 
pellate Division upheld a lower court rul¬ 
ing handed down in June, but reversed 
one part of the decision, which limited the 
commission’s authority. , 

The commission, whose inquiries can 
lead to censure, suspension or removal of 
a judge from office, began its investiga¬ 
tion following sharp criticism of the Sur¬ 
rogate-elect in December 1977 when 
"Friends of Marie Lambert” sent out in¬ 
vitations to a $250-a-person cocktail 
party. 

Party Called Improper 

• At the time, a number of prominent 
lawyers argued that the party, held to re¬ 
duce 4 campaign deficit of $175,000, was 
improper, and complained to the Com- 
nission on Judicial Conduct. They 
tointed out that Mrs. Lambert would, as 
iurrogate, oversee the disposition of es- 
| ates and appoint lawyers to often lucra- 
! ive assignments as guardians. 

I Since many of the lawyers invited to 
l er party specialized in estate work, the 
S arty created at least thaappearance of a 
[ onflict, her critics contended. 

' The Surrogate, whose more than 
| 200,000 campaign was one of the most ex- 
ensive local judicial contests in the 
[ tale’s history, ultimately decided 
I i gainst attending the party. 

The judicial panel’s investigation ini- 
y ially focused on the party, hut was later 
roadened to Include three Specific areas, 
lade publku.for.tlie first time in yester- 
ay’s decision. 

The hi ling indicates that the commis- 
on is looking into allegations that Mrs. 
arpbert’s campaign fund-raising activl- 
es improper, that during and after 

Pfe campaign cash contributions in ex- 
5sS of $100 were accepted and expenses 
dd contributions were not properly re¬ 
nted and that after taking office, Mrs. 
ambert exercised political favoritism in 
aking appointments. 


Court Approves 



Gerald Stem, Administrator oi the 

Commission on .judicial Conduct, said 
after the decision was handed down that 
as far as he was concerned, the court’s 
decision meant "we’re given the author¬ 
ity now to proceed** with all aspects of the 
investigation. 

Mr. Stem added that the Appellate 
Division’s ruling in effect reaffirmed the 
authority of the five-year-old commis¬ 
sion, and had an impact far beyond the ' 
Lambert case. “It represents for the first 
time the court’s interpretation of a law 
that gives us the authority to investigate 
judicial misconduct,” he asserted. 

- -- 





















Unmasking Marie’s Mischief 


By Joe Conason 


''*Ij 1/7*1 
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For 18 months, Marie Lambert and her 
cronies have blocked the investigation of 
her 1977 Manhattan Surrogate campaign 
and her use of patronage since taking the 
bench. More than two years have passed 
since Lambert held the fundraising party, 
attended by dozens of lawyers at $250 a 
head, which sparked the complaints now 
being pursued by the state Commission on 
Judicial Conduct. Lambert was able to 
stall the investigation using legal techni¬ 
calities. 

But last week, in a four-to-one decision, 
the judges of the state Supreme Court’s 
Appellate Division rejected the latest at¬ 
tempt by her lawyer to halt the probe. 
Now Lambert has only one, slim hope: 
that the state’s highest legal forum, the 
Court of Appeals, will find her attorney 
Maurice Nessen’s dog-eared arguments 
more compelling. If the judges say no to 
Nessen’s appeal, Lambert and her cam¬ 
paign manager Gary L. Nicholson, along 
with several campaign aides, will face 
questioning under oath by Gerald Stern, 
administrator of the Commission on Judi¬ 
cial Conduct. During the months of appeal 
and cross-appeal, Stern has been compil¬ 
ing other evidence of Lambert’s abuses. 
When the testimony of Lambert and the 
others has been taken, all the evidence will 
be presented to the commission members, 
who will then determine whether there 
should be a formal hearing to decide if 
Lambert should be admonished, censured, 
or removed from the bench. She may, of 
course, appeal that decision too; getting 
rid of a bad judge is a tedious process, in 
part because a bad judge is coddled even 
more than most white-collar criminals. 

Marie Lambert’s campaign and judi¬ 
cial abuses have been examined in these 
pages in detail (Voice, February 5 and 
July 9, 1979). The areas of inquiry by the 
commission, revealed publicly for the first 
time in last week’s decision, generally cor¬ 
respond with charges first made here. 
Three basic allegations are now being ex¬ 
amined by the commission: 

• That Lambert violated the Code of 
Judicial Conduct by improperly partici¬ 
pating in fundraising for her campaign; 

• That during and after the campaign, 
cash contributions of more than $100 were 
accepted, and that campaign expenses 
and contributions were not properly re¬ 
ported; 

• That, after taking the bench, Lam¬ 
bert used the Surrogate’s millions in pa¬ 
tronage appointments to reward her politi¬ 
cal friends and campaign contributors, 
and failed to appoint guardians on the 
basis of merit alone. 

The facts supporting these charges 
range over Lambert’s entire judicial career 
and encompass secret fundraising events 
at the Sky Club and Studio 54, a phony 
“institute” in Fort Lee through which a 
last-minute, $4950 contribution was laun¬ 
dered, and a long list of contributors who 
were later rewarded with guardianships. 

But the Appellate Division’s decision to 
let the Lambert investigation go ahead has 
a significance beyond this particular case. 
The decision set aside an earlier ruling by 
Supreme Court Judge Martin Evans 
which prohibited the commission from 


pursuing the second part of its probe, 
involving cash contributions and improper 
campaign finance reporting. Had Evans’ 
ruling on that question been upheld, the 
commission would be crippled in future 
investigations of judicial mischief because 
the scope of its work would be sharply 
curtailed. As the decision puts it: “To hold 
that the Commission must allege that the 
Surrogate is personally and directly re¬ 
sponsible for the activity complained of as 
a predicate for investigating that activity 
would vitiate the authority of the Com¬ 
mission to carry out its mandated duties.” 

Unfortunately, the Appellate Division 
did uphold Evans on his move to seal all 
court records pertaining to the case, at 



Maurice Nesson 


reparable damage to reputation” that 
might follow disclosure of the court pro¬ 
ceedings. So, in contrast to most other 
legal battles involving public officials, we 
have no way of knowing the circumstances 
under which Lambert is being in¬ 
vestigated. Given the facts which have 
already come out, she must prefer it that 
way. But the judges’ decision to keep the 
record sealed is strange since, during most 
of the appellate process, much of what is 
now sealed has been aired in open court. 
Perhaps it stems from the same judgelike 
passion for secrecy that caused Evans to 
order commission attorneys not to discuss 
the case with anyone. Nessen and Lam¬ 
bert’s desire to draw a cloak around the 
investigation is boundless: Nessen has ex¬ 
pressed regret that the decisions, let alone 
the record on which they were based, have 
been published. 

Nessen’s arguments against the com¬ 
mission investigation have always rested 
upon a technicality. He has reasoned that, 
because the original written complaints to 
the commission concerned only the De¬ 
cember 4, 1977 fundraiser at the Grenadier 
restaurant, then only that event could be 
investigated. If this logic were applied to 
the rest of law enforcement, practically 


nobody who committed a crime more so¬ 
phisticated than a bank stick-up would 
ever be successfully prosecuted. As of Jan¬ 
uary 10, 1979, Judge Evans agreed with 
Nessen, noting that the commission had 
carried out an investigation “clearly 
beyond the scope” of its original authority. 

On February 5, 1979, the Voice pub¬ 
lished its first story about Lambert, based 
mainly upon information supplied by a 
former TV news researcher who had joined 
the Lambert campaign to uncover corrup¬ 
tion in Surrogate’s Court. This story is 
cited specifically in the decision handed 
down last week, as the basis for the 
amended complaint which convinced the 
judges to allow the probe to continue. 

Nessen is likely to file his next appeal 
shortly after New Year’s. Because one 
judge, Theodore Kupferman, dissented 
from the Appellate Division decision, 
Nessen does not need permission to ap¬ 
peal. But given the dreadful quality of 
Kupferman’s dissent, a decision against 
the commission is unlikely Yet during 
this last step of the appellate process, 
Nessen will undoubtedly attempt to post¬ 
pone the day when Lambert and her cam¬ 
paign personnel will ‘have to produce tfr, 
cords and respond in person to the still- 
active subpoenas on them. If the Court of 
Appeals grants a stay on the subpoenas 
until it reaches a decision on the appeal, 
there might be no action for the next six 
months. If, on the contrary, the Court 
refuses a stay, Stem could start grilling 
Nicholson, Lambert and company as early 
as next month. ■ 
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SURROGATE 
COURT 
HOT SEAT 

Donald Klein is 32. He has a dark beard with white 
strands in it. He stares anxiously through wire-rimmed 
glasses. He’s sitting in one of the hotter chairs in town 
and knows it. 

“Everywhere I’ve worked, anywhere that I’va 
worked, I’ve gotten there on merit,” Klein told mej 
swiveling softly in the large third-floor cubicle of the 
chief clerk of Surrogate’s Court in Manhattan. “You 
won’t find me being political.” 

I hope not. Chief clerk is a very powerful position. 
The chief clerk bosses 73 other paper shufflers in the 
Surrogate’s Court. He can be a powerful force simply by 
asking an underling to shuffle this paper instead of that 
one. 

There are two Surrogate’s Court judges in Manhattan 
— the other boroughs have just one — because the court 
processes an incredible $1 million in legal fees to 
lawyers who practice in the court. It helps to be on good 
. terms with the chief clerk. 

Millard Midonick, the administrative judge of the 
Manhattan Surrogate’s Court, appointed Klein acting 
chief clerk last September after the retirement of David 
L. Sheehan, a fixture in the surrogate’s offices for de¬ 
cades. The appointment produced loud legal rumblings. 

For one thing, Klein was appointed chief clerk over 
the chief deputy clerk, Philip Kunkis, another old-timer. 
For a second thing, Klein was catapulted over Donald 
Colonello, the law secretary to Midonick. For another 
thing, Klein had been in the Surrogate’s Court for just 
two and a half years when he got the job. 

So how come? Colonello and Kunkis were panting for 
the chief clerk’s job. They submitted their resumes to 
the Office of Court Administration — the overall king 
office of the courts — with 28 other people. What did 
Klein have that the others didn’t? 

For one thing, Donald Klein is the son of Seymour 
Klein, a well-respected lawyer (in this case the cliche is 
deserved) who also happens to be well connected 
politically. 

Klein the Lawyer 

Seymour Klein is on First Department — Manhattan 
and The Bronx — Judicial Screening Committee. He 
was appointed to that job by the presiding justice of the 
First Department. Candidates for State Supreme Court 
judgeships, Court of Claims judgeships, Court of Ap¬ 
peals judgeships, all have to plead their case before the 
august leadership of the First Department Screening 
Committee. 

The elder Klein also is a member of a special Ap¬ 
pellate Division Committee investigating patronage in 
State Supreme and Surrogate Courts. (Patronage in this 



Donald Klein, chief clerk of Surrogate's Court in 
Manhattan 


case is a fancy word meaning that judge X appoints 
lawyer Y — a buddy — to a lucrative legal job for which 
said lawyer collects a big fee.) 

Last week, Seymour Klein, of Klein and Linton, 
merged his firm with Shea, Gould (named after William 
Shea, a la Shea Stadium, and Milton Gould, two in¬ 
credibly well connected political power brokers whose 
firm does a lot of Surrogate’s Court work). 

That’s why I wanted to know whether Donald Klein 
had gotten his appointment as acting chief with outside 
help. I asked Donald whether his father had helped him 
get the job. 

There war® pSBwe^ora 

granting me an interview to ask him rotten questions and 
trying to figure out whether I was going to be fair. It was 
painful. 

“My father has stayed out of my career in court,” 
Donald Klein said. “I’ve always worked hard. I don’t 
think that there is anyone who thinks that I am not 
qualified.” • : 

Again. Did Seymour Klein have anything to do with 
getting Donald Klein the acting chief clerk’s job? 

“No,” Donald Klein replied, “maybe the first job I 
had I was helped by my father. When I worked in the 
Appellate Division [after graduating from St. John’s 
Law School in 1972]. [The late] Judge Markewitz liked 
my work and asked me to work with him. Then Judge 
[Arnold] Fraiman asked me to be his law secretary.” 

Donald went to work in Surrogate’s Court in February 
1977 as a law assistant. 

Midonick’s appointment of Donald Klein has heated 
up a cold war in Surrogate’s Court. 


















Midonick appointed Klein acting chief clerk while the 
other surrogate, Marie Lambert, was out of town. Or so 
she has told associates. Lambert- res^gnded by appoint- 
ing a special panel to review the resurries'of the 30 peo¬ 
ple beside Donald Klein who want to become.the perma¬ 
nent chief. cferk.v r3 , , 

Hie Lambert.paA’el < ^ v mn by foriner Brooklyn Sur¬ 
rogate Nathan Sobe).'—seems to be .competing with a 
panel of jurists, whicff'meludes Midonick, Lambert, 
Judge Hortense Gabel, Justice' Ernst Rosenberger and 
Justice Jawn Sandifer. The Midoniclc-Lambert-Gabel-r 
Rosenberger-Sandifer panel is supposed to recommend 
the appointment of a ggrpanent chief clerk. 

One thing is'certain! Millard Midonick — the reformer 
who saw the error of his ways as soon as he was elected 
— 1ms compromised the judicial panel that he sits on. It 
will be hard for Gabel-Rosenberger-Sandifer et al to rec¬ 
ommend someone beside Donald Klein if he. does at 
least a reasonable job as acting chief clerk. 

Midonick already is lobbying for Donald. That, my 
friends, is judicial politics, at its juiciest. 

The Lambert claque in Surrogate’s Court already is 
arguing that Midonick appointed Donald Klein to win 
favor with Seymour Klein, the lawyer who has friends in 
the Governor’s mansion. 

The thinking is that Midonick has four years until he 
hits the mandatory retirement age of 70 and has to go to 
Hugh Carey or whoever sits in Albany to be certified for 
a two-year extension. The certification game, however, 
would only apply if the Surrogate’s Court becomes part 
of the State Supreme Court, a situation that is inevit¬ 
able. 

No Time to Talk 

Nepotism is a lousy word in judicial circles. Marie 
Lambert and Millard Midonick — two judges who bare¬ 
ly talk to each other — didn’t have time to talk to me 
either. 

I called Seymour Klein at his old law office. His 
secretary there told me that he was moving to his new 
offices over at Shea, Gould. I called Shea, Gould and 
got a secretary for Seymour Klein. She asked what I 
wanted. I said I wanted to talk to Seymour Klein about 
his son, Donald. She said that Seymour Klein was in 
conference and would call me back. Instead, the 
secretary called me back and asked again why I wanted 
to talk to Seymour Klein. I explained that I was writing 
a story about Donald Klein and would like to talk to his 
father. She promised that her boss would call me back. 

I spent a lot of time trying to get people to talk to me 
about the machinations surrounding the appointment of 
a chief clerk. People would smile and say, “Sorry, 1 
don’t want to get into trouble.” 

I even told Donald Klein that all of the Surrogate’s 
Court was filled with rumors about the new Midonick- 
Lambert war. “I’ve heard the same rumors,” Donald 
Klein replied, “but I think that both of them would like 
to get the best-qualified person in this job. I’m not close 
to one or the other. This is the best-run probate court in 
the country. The two judges are at the apex of their 
careers. They are two strong-willed, powerful people. 
As I said, they want to have the most qualified person 
get the job. I think I am the most qualified person for 
that job.” 

When Millard Midonick was elected surrogate in 1971, 
the New York Times saw the end of the political dirt that 
ravaged the court for years. Midonick promised. 

“I will take' the Surrogate’s Court out of politics,” 
Midonick said. “Anybody appointed by the surrogate 
will be chosen on the basis of merit, not political 
connection.” • 





Judge Lambert probe widens again 


AN APPELLATE court 
yesterday restored to its . 

[ original scope. the state 
Commission . on Judicial, 
Conduct investigation into 
. the 1977 election campaign 
of Manhattan .Surrogate. ■; 
Judge Marie Lambert. 

• The commission last Au¬ 
gust filed a complaint 
charging that Mrs. Lam- ^ 
-bert improperly engaged in/<~ 
••• . %•*&**& 


fund-raising activities dur-' 
ing the campaign. 

Among the- allegations: 
that cash contributions of 
more than $100 were accep¬ 
ted during and .after the 
campaign; ■ expenses , and 
contributions were not 
properly reported, and 
that, after assuming office, 
Mrs. Lambert appointed at¬ 


torneys ■ to^;handle estates «^Tectlce 


’ op thq basis of favoritism. 

Mrs.- Lambert, asked 
"state Supreme Court Jus- 
-> tice Martin Evans to block 
- the investigation. - 
• Evans blocked only the i 
' question of cash contribu- 1 
vtions, saying the commis¬ 
sion should restrict itself to 
. alleged ^misconduct that 
arose 


se specifically at the di- 
igffofff n d ge Lambert.. ■ ^ 






However, the appellate 
division of State Supreme 
Court in Manhattan dis¬ 
agreed 4-1 with Evans’ rul¬ 
ing, saying, “No abstract 
demarcation exists be¬ 
tween Surrogate Lambert’s 
activities before and after 
taking the oath of office 
and donning the judicial 
robe.” 

- Th.e^ ^ppellate,^..court 


added that Evans’'ruling 
“is an arbitrary restriction 
. upon the commission’s area 
of action. 

“For example, the in¬ 
vestigatory process might 
disclose that the improprie¬ 
ties were not committed by 
or at the direction of the 
Surrogate, but were com¬ 
mitted with her -knowledge 
or acquiescence^” - v 


JJork Stines 
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Inquiry Into Surrogate’s Campaign Upheld 


By SELWYN RAAE 

Special to The New York Times 

ALBANY, July 1 — The State Court of 
Appeals ruled today that a special judi¬ 
cial commission had the authority to in¬ 
vestigate alleged election campaign ir¬ 
regularities by Surrogate Marie M. Lam¬ 
bert of Manhattan. . 

The court, the state’s highest,also said 
court records of challenges brought by 
judges to block investigations by the 
State Commission on Judicial Conduct 
could no longer be automatically sealed 
and must be made public in most cases. 

In a separate judiciary case, the court 
removed Jerome L. Steinberg, a Civil 
Court judge in Brooklyn, after finding 
that he had improperly acted as a “loan 
brokert” 

Upholding a determination by the ju¬ 
diciary panel, the court said Judge Stein¬ 
berg had arranged a loan for $90,000 at 27 
percent yearly interest, had kept 3 per¬ 
cent of the interest for himself, had tried 
to conceal his role in the loan and had 
been late in reporting the commission as 
income on his tax returns. 

Source of Mrs. Lambert’s Case 

Mrs. Lambert’s case stems from her 
successful 1977 campaign for election as 
one of Manhattan’s two surrogates, or 
judges who preside over matters involv¬ 
ing estates and who set fees for lawyers 
appointed to handle these matters. The 
commission had sought to investigate 
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Marie M. Lambert 


complaints that Mrs. Lambert had im¬ 
properly engaged in fund-raising activi¬ 
ties and, after her election, had appointed 
lawyers on the basis of favoritism. 

Mrs. Lambert had characterized the 
inquiry as a political “witch hunt*’ and 
accused the commission of a “selective 
investigation” of her activities while ig¬ 
noring wrongdoing by other judges. 

She had also asserted that the commis¬ 
sion’s investigation of her fund-raising ef¬ 
forts would be an unconstitutional “inter¬ 


ference” with the rights of “political ex¬ 
pression and association.” She contended 
that a judicial candidate had the right to 
solicit funds directly. 

The court dismissed her contention 
that an inquiry into Mrs. Lambert’s cam¬ 
paign and fund-raising activities would 
have a “chilling effect” on First Amend¬ 
ment rights and on “political expres¬ 
sion.” 

‘Integrity of the Judiciary’ 

“Misconduct by a judge or judicial can¬ 
didate cannot be shielded from scrutiny 
merely because it takes place in the polit¬ 
ical forum.” the court declared. “The 
First Amendment implications, if any 
there be, are far outweighed by the 
state’s interest in the integrity of the ju¬ 
diciary.” 

The ruling does not affect the confiden¬ 
tiality of proceedings into judicial con¬ 
duct and decisions by the commission, 
which must by law remain secret until a 
review by the Court of Appeals. In her 
two-year legal contest to prevent the 
commission’s inquiry, Mrs. Lambert had 
won the right in lower courts to have 
many of the court records sealed. 

Gerald Stem, the administrator of the 
commission, said that records in other 
cases had also been sealed and that some 
judges under investigation had anony- 
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Inquiry on Surrogate Race Upheld 


Continued From Page Bl 


mously filed motions against the commis¬ 
sion. 

Under today’s ruling, a judge who goes 
into court in an attempt to stop an inquiry 
by the commission will face the risk of 
disclosing that he is being investigated. 
But, except for what may be revealed 
through court affidavits, the commis¬ 
sion’s own investigation will remain con¬ 
fidential. 

The commission is empowered to in¬ 
vestigate judicial conduct; with its find¬ 
ings subject to review' the Court of Ap¬ 
peals. 

Six of the court’s judges 

curred that the commission had the au¬ 
thority to investigate Mrs. Lambert. 
However, two of the six — Associate 
Judge Domenick L. Gabrielli and Associ¬ 
ate Judge Bernard S. Meyer — said that 
the lower courts had the right to seal the 
records in Mrs. Lambert’s challenge of 
the commission’s jurisidictkm. 

Associate Judge Jacob D. Fuchsberg, 
dissented on the commission’s right to in¬ 
vestigate Mrs. Lambert. He said the 
charges were vague and that Mrs. Lam¬ 
bert “should not be kept in the dark” 


about the content of the accusations be¬ 
fore complying with commission re¬ 
quests for records. 

In ruling that court challenges by 

Other news of the metropoli¬ 
tan area and Notes on People 
appear on page A19. 


judges against the commission should 
normally be made public, the majority 
said: “The public policy of this state is to 
ensure awareness of judicial proceed¬ 
ings. While in an appropriate case a court 
may draw on its power to seal its own 
records, a blanket rule requiring the seal¬ 
ing of ail court records involving proceed¬ 
ings by the commission is unjustified in 
the absence of legislative mandate.” 
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Surrogate Asked* 
Ban on Inquiry 
Into Campaign 

But Appeals Court Denies 
Mrs. Lam bert Request 


By JOSH BARBANEL 

Marie M. Lambert of Surrogate’s Court 
in Manhattan, who is under investigation 
for campaign irregularities, sought to 
have the administrator of the investigat¬ 
ing commission fined or jailed for crimi¬ 
nal contempt and the investigation halt¬ 
ed, it was disclosed yesterday. 

The move came to light as the State 
Court of Appeals denied her motion with¬ 
out comment yesterday. The investigat¬ 
ing body is the State Commission on Judi¬ 
cial Conduct. 

According to court documents, the 
state’s hipest court also denied a re¬ 
quest by Mrs. Lambert to have a sub¬ 
poena of her personal banking records su- 
pressed. Mrs. Lambert was elected sur¬ 
rogate in 1977 in Manhattan, despite 
being rated “not approved” by the City 
Bar Association. 

Surrogates oversee the disposition of 
estates and appoint lawyers to often 
lucrative assignments as guardians.* 

Questions About Campaign 

Mrs. Lambert has been under investi¬ 
gation by the commission since she took 
office on Jan. 1,1978. Initially the inquiry 
looked into charges that she “improperly 
participated” in a $250-a-person cocktail 
party in December 1977, arranged by the 
“Friends of Marie M. Lambert” to help 
her reduce a campaign deficit of $175,000. 

Later the complaint against her was 
expanded to include charges that she ac¬ 
cepted cash contributions in excess of 
$100 during and after the campaign, and 
that she "appointed campaign contribu¬ 
tors and others based upon political con¬ 
siderations” once she took office. 

In the court papers early this month, 
the commission revealed that a new com¬ 
plaint had been filed against Mrs. Lam¬ 
bert on Feb. 13 containing “certain alle 
gations of possible misconduct not cov¬ 
ered by the prior complaint. ’ ’ 

The commission refused to disclose 
tails of the new allegations. Butin a court 
brief, the commission’s administrator, 
Gerald Stem, stated that the bank 
records were subpoenaed. 

Mr. Stem said that out of courtesy to 
the Court of Appeals the commission did 
not press the banks to produce the 
records after Mrs. Lambert went into 
court on Feb. 26 to pursue her case. 


Related Issue Before Court 

“1 expect the subpoena to be complied 
with as soon as possible,” Mr. Stem said 

yesterday. 

Mrs. Lambert did not return a report¬ 
er’s telephone call, and one of her attor¬ 
neys, Susan C. Ervin of Kramer, Levin, 
Nessen, Kamin & Doll, declined to com¬ 
ment because a related court case is now 
before the Court of Appeals. 

In that case Mrs. Lambert and her for¬ 
mer campaign manager, Gary L. Nichol¬ 
son, and five campaign workers, have re¬ 
sisted subpoenas to appear before the 
commission. They argued that the com¬ 
mission had gone beyond its jurisdiction. 

(hi Dec. 18 the Appellate Divsion of the 
State Supreme Court upheld the commis¬ 
sion’s actions in the investigation and 
Mrs. Lambert appealed. 

During toe appeal, the commission was 
barred from issuing the subpoenas 
against Mrs. Lambert arid the others. 

The commission’s Inquiries can lead to 
censure,, suspension or removal of a 
judge from office. " ° 


I 


















T 

0, 198* 


THURSDAY, MARCH 20, 1980 

Copyrigilt6l9a9Tt.eNwYwl.TW 

Surrogate Terms 
Inquiry by Panel 
A ‘Witch Hunt’ 

Mrs. Lambert, in Denial, 
Charges 'Harassment' 


By JOSH BARBANEL 
Surrogate Marie M. Lambert of Man¬ 
hattan said yesterday that the state com* 
mission investigating charges of irregu¬ 
larities in her 1977 election c ampa i g n was 
conducting a politically motivated 
“witchhunt.” 

In an interview, Mrs. Lambert denied 
the allegations against her and charged 
that the State Commission on Judicial 
Conduct had engaged in a “selective in¬ 
vestigation" of her activities addle ignor¬ 
ing wrongdoing by other judges. 

She said that the commission had 
“done a fairly good job of besmirching 
my reputation” and that it had refused to 
give details of the charges against her. 

"It is really harassment,” she said. “I 
hope we haven't come to the point where 
judges have lost their civil rights and peo¬ 
ple can go on witch hunts against them. 1 

Contributions at Issue 

Since she took office in January 1973 , 
le commission has been investigating 
Mrs. Lambert in connection with 
that she “improperly participated” in a 
cocktail party, failed to 
_ _ _ report campaign contributions, 

took individual cash contributions of 
more than $100 and often gave judicial 
appointments to campaign contributors. 
Gerald Stern, the commission’s admin- 
trator, refused to comment on Mrs. 
ambert’s charges except to say that 
uiey were made in briefs submitted by 
Mrs. Lambert’s lawyers as part of a suit 
now pending before the Court of Appeals. 
Documents in that case have been sealed, 
"We will have to await the Court of Ap¬ 
peals decision to determine whethenthe 
charges are accurate," Mr. Stem said. 
According to court records, suits by Mrs, 
Lambert and her campaign workers have 
delayed much of the investigation since 
July 1978. 

On Tuesday, the appeals court dis- 
issed a motion by Mrs. Lambert to have 
r. Stem fined or jailed cm criminal con- 
mpt charges tor pursuing his investiga- 
» while the lawsuit was still pending. 


•Not Approved’ by Bar Group 
(N Mrs. Lambert asserted that the com¬ 
plaints against her were lodged because 
she was “not part of the establishment” 
and had been elected in an aggressive 
campaign that called her the “people's 
• choice.” She was elected as a surrogate 
in 1977 despite a “not approved” rating 
by the City Bar Association. Surrogates 
oversee disposition of estates and appoint 
lawyers to assignments as guardians. 

Mrs. Lambert contended the commis¬ 
sion had ignored complaints made 
against a former surrogate, Justice Ar¬ 
thur E. Blyn of State Supreme Court. 

She said that during the 1977 Demo¬ 
cratic primary, Mr. Blyn, who had been 
appointed to fill a Surrogate's Court va¬ 
cancy, was aided by fund-raising parties 
held by lawyers who regularly appeared 
before the court. She said that after his 
defeat in the surrogate race, Mr. Blyn 
gave his attorney, William Goodstein, a 
lucrative appointment, for which Mr. 
Goodstein allegedly sought an 380,900 
payment. Mr. Blyn and Mr. Goodstein 
could not be reached for comment. 

Mrs. Lambert said site never saw any 
lists of political contributors, was “never 
aware” of any cash contributions in her 
campaign,' and made ail her appoint¬ 
ments on the basis of merit. 


















Lambert Pushes 
Bar License 


The official probe of Manhattan Sur¬ 
rogate Marie Lambert may soon enter a 
new area: • Her use of judicial influence 
with the State Liquor Authority. 

The state Commission on Judicial Con¬ 
duct, which has investigated Lambert’s 
1977 campaign fund-raising and patronage 
assignments for more than two years, is 
now looking at a letter of recommendation 
she sent to the SLA on October 14. 

Written on Lambert’s judicial sta¬ 
tionery and delivered by hand, the letter 
has the words “Personal & Unofficial” 
typed in below the state seal. It recom¬ 
mends in glowing prose one Lewis Katz, 
whom Lambert describes as a social ac¬ 
quaintance. “One could not have a more 
honest, reliable and worthwhile as¬ 
sociate,” notes Lambert, adding, “I know 

• that for many years he has had a number 
of businesses which required state licens¬ 
ing and his conduct of those businesses 
has been exemplary.” 

Finally, she refers to several other un¬ 
named federal and state judges who all 
“share my opinion” of Katz. 

! At the time Lambert wrote the letter, 
l Katz was experiencing some trouble with 
J his liquor-license application for a Green¬ 
wich Avenue gay bar called Uncle 
| Charlie’s Downtown. (He is also the pro¬ 
prietor of a similar place on the East Side 
called Uncle Charlie’s South, which be- 
: came controversial in 1978 when Katz 
: tried to turn it into a disco. Representing 

• him before the Board of Standards and 
Appeals in that case was the firm of Saxe, 
Bacon & Bolan—whose leading partner, 
Roy Cohn, was a sponsor of Lambert’s 
surrogate-court campaign. One day after 
Andrew Stein switched sides to support 
the disco, his fund-raising committee re- 

. ceived a $5000 check from U.S. Banknote 
Corporation, a Cohn client whose sub¬ 
sidiary has as its president Paul Dano, who 
maintains an office at Saxe, Bacon’s 
townhouse. Katz also holds the deed to a 
Greenwich estate used by Cohn.) 

• Lambert’s letter backing Katz arrived 
at the SLA the same day as a similar 
endorsement from retired Brooklyn Sur¬ 
rogate Nathan Sobel. Sobel, who still uses 

• his official stationery with the word “Re- 
' tired” typed in, referred specifically to 
' Katz’s pending application. “You may be 

assured,” wrote Sobel after paragraphs of 
i suitable blather, “that if licensed, the 
-Corporation and premises will be main- 
Jtained in accordance with the highest 
Istandards in the restaurant industry.” 

5 But Sobel was less voluble when asked 
I whether Katz had asked him to send the 
j letter. “That’s none of your business,” he 
Jsnapped, and hung up. 

4 On November 21, Uncle Charlie’s 
| Downtown got its license from the SLA 
|and has been operating ever since, though 
| its official opening was set for December 
i 10. One SLA deputy commissioner in¬ 
sisted that the judicial salutes to Katz 
;____ ... 


hadn’t influenced the decision, but-anoth- 
er commissioner said he had never seen a 
similar letter from a judge before. 

When she wrote the letter, Lambert 
was probably aware of two recent Court ol 
Appeals decisions which frown on such 
judicial intervention with public agencies. 
In July, the court upheld the admonish¬ 
ment of Queens Supreme Court Judge 
Arthur Lonschein by the Commission on 



Judicial Conduct, because Lonschein had 
tried to help a friend win a license from the 
Taxi and Limousine Commission. Though 
Lonschein actually made a phone call to 


commission’s deputy counsel in that 
■, his effort was similar to Lambert’s 


letter. 

Last month, the court was even tougher 
when it removed Brooklyn Civil Court 
Judge Norman Shilling from the bench. 
The Commission on Judicial Conduct had 
asked only that Shilling be censured for 
making phone calls to the city health 
department on behalf of the Associated 
Humane Societies of New Jersey, of which 
Shilling is a trustee, and for appearing in 
another judge’s courtroom in a proceeding 
involving that organization. Though that 
decision was dated November 25, the com¬ 
mission’s determination was published in 
the New York Law Journal well before 
Lambert wrote the October 14 letter. 

In the Lonschein decision, the court 
noted that “ . . . any communication from 
a judge to an outside agency on behalf of 
another, may be perceived as one backed 
by the power and prestige of judicial office 
. . . judges must assiduously avoid those 
contacts which might create even the ap¬ 
pearance of impropriety.” The com¬ 
mission’s director, Gerald Stern, would 
offer no comment on the continuing Lam¬ 
bert case. 

Lambert herself confirmed that Katz 
asked her to write the letter, but added “I 
had no idea where it was going.” In an 
interview with Channel Five’s Stanley 
Pinsley she explained that she sent it on 
court stationery because “I don’t have any 
personal stationery at hand.” Was Roy 
Cohn, so helpful during her campaign, 
involved with the letter? “Absolutely 
not.” And, she offered a warning. “If you 
people in the media keep this harassment 
of judges up, there will come a point when 
they’ll all resign. I mean it 1 .” —J.C. 
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By Leonard Levitt 
Federal prosecutors have subpoe¬ 
naed the financial records of attorneys 
awarded millions of dollars in Surro¬ 
gate Court appointments by Judge Ma¬ 
rie Lambert, part of a year-long probe 
into possible criminal conduct by the 
Manhattan judge. 

According to sources close to the in¬ 
vestigation, the probe includes an alle¬ 
gation that Lnmbert may have received 
kickbacks from attorneys in exchange 
for awarding them millions of dollars in 
court guardianships and other assign¬ 
ments. 

Thme separate sources told New 
YorkNewsday that federal prosecutors 
' haic subpoenaed the bank records of a 
snail group of attorneys who, since the 
early 1980s, have received hundreds of 
appointments by Lambert worth'mil¬ 
lions of dollars. • 

Documents related to the-probe and 
obtained by New York Newsday show 
__that Lambert awarded appointments 
> worth almost half a million dollars to an 
attorney who previously hail been sus¬ 
pended because he stole money from a 
client and forged the client’s signature. 

.These kinds of appointments — to 
the guardianship of infants and incom¬ 
petents/ the- management, of. estates, 
'and the‘control’of thejassets ,’of others 
■~i haveT'over .thej years been ’a' steady; 
source'of patronage'and-cronyism in 
the Surrogate system. They have re-' 
suited in the recent resignation of at 
least one Surrogate judge. ' • 
Investigators involved in the Lam¬ 
bert probe also are delving into allega¬ 
tions of case fixing, sources say. The 
subpoenaing of bank records is part of 
an effort to determine whether some of 
the fees she awarded may have been 
kicked back, sources said. 

- Prosecutors are also examining why 
many of these lawyers failed to report 
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the. guardianships Lambert awarded 
them, to state court administrators, an 
apparent violation of a disclosure rule 
Chief Judge Sol Wachtler put in place 
in 1986 to prevent ethics violations and 
patronage abuses. Lawyers who violate 
the rule could lose their licenses. 

A spokeswoman for Otto Obermaier, 
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,• the U.S.'attorney for the S< 
trict, said that her office could not com- 
" ment on the investigation. 

“We-can jieither confirm nor deny 
!the subject matter of any criminal in- 
; vestigation,” said Debbie Corley. 

And Lambert, who is retiring this 
year because she has reached the man¬ 
datory retirement age of 70, did not re¬ 
turn several telephone calls placed to 
her office during the past seven days. A 
reporter : who visited her Surrogate 
Court : office at 31 Chambers St. was 
turned away.' Her law secretary, Linda 
Sosnowitz, presented with the allega- 
■ tions in an effort to obtain a comment, 
would only say,'"The judge is unaware 
of any of this.”;: ?•' ’ • 





Lambert’s attorney in post investiga-!;' 
tions, James La Rossa; said he, too, was * 
unaware of the federal investigation.,^*-';' 

La Rossa,-whojjepresented Lambert'.j- 
before the stato Commission on Judicial 
Conduct duringremoval proceedings for' 
alleged campaign-violations in her 19770 
election, said thatarecent meeting with’, 
the judge was about another .matter. ; • 
The Judical. Conduct, investigation ’ ; 
ended in 1983,'when! I>ambcrt was is¬ 
sued a private .“letter, of caution,” ac-‘ 
cording to judicial sources.- ■■ - he. 

Federal sources'say.the Lambert in-j,. 
vestigation underscores the ineffective-j- 
ness of Ihe state’s oversight ef the judi-'. 
cial system, whichhpermits attorneys' 
and judges to ignore Wachtler’s disclo-?. 
sure and ethics rules.y;.';/ f. - 
According to.these'rules, no person.' 
can receive more than'one appointment"' 

- — . wC— UUl.lii i.,« -i. -• , 



within a 12-month period for which, the 
anticipated compensation exceeds 
$5,000, except when the appointing 
judge determines thui unusual circum¬ 
stances warrant it. 

Sources close to the investigation say 
.that Lambert may have violated those 
rules in awarding fees.to favored attor¬ 
neys. .j ■ 

One attorney to whom Lambert has ' 
reported awarding almost half a mil¬ 
lion-dollars' in guardianship fees is 
Vincent Catalfo, who sources de¬ 
scribed as a frequent social compan¬ 
ion of Lambert. ■ 

Documents on file in the Appellate 
Division of State Supreme Court 
show that Catalfo was suspended 
from 1972 to 1975 for forging a cli¬ 
ent’s endorsement on a settlement 
check, then converting the proceeds 
- t *'■% 
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to his own use. v-i-fAS!?,' 

According to documentsjL’ambcrt 
filed with the Office of Court Adminis¬ 
tration, Lambert either designated or 
awarded Catalfo 67 guardianships be¬ 
tween 1982 and 1989jrtotaling 
$*186,000. ' 

Ycl Court Adininistrationjspokcs- 
man Harold Wolfe said that;,, Catalfo, 
who did not return a reporter’s tele¬ 
phone calls, had reported onlyj'one ap¬ 
pointment in that lime. 

The failure to meet disclosure re¬ 
quirements appears common among at¬ 
torneys to whom Lambert''awarded 
large and numerous fees, court records 
show. • -}£V- 

Attorney Ronald Stringer,’who re¬ 
ceived 40 appointments totaling more 
than $300,000 since 1986,'p'reporlcd 
none of them to OCA, Wolfe said.. 

Stringer said he could not talk about 
his lack of filing because of pending lit i- 
gation that he declined-to'specify. 
Asked if he had split fees with Lambert, 
he said, “I’ve never handled aidirty dol¬ 
lar in my life.” 

George Darker, to whom Lambert re¬ 
ported awarding 15 guardianships to¬ 
taling $163,000 since 1983, reported no 
appointments by Ieimbcrt, although he 
reported four appointmcnts,by.others 
judges.' He did not return;';telephone 
- ctdls. . . 'f3Js?!V‘ 

Stuart Salles, to whom Lambert re¬ 



ported awarding 31 appointments to¬ 
taling $220,000, reported o-'.!y five ap- 
1 point meals, according to Wolfe. Salles 
did not return telephone callsihj'.:■* 
Mayrose Friedman, who received -19 
guardianships totaling $126,000, did 
not report any of them, according to 
Wolfe. "I have been disabled,”. Fried-' 
man said. “I just got out of the hospital. 
I’d have to look into it,” she said. 
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New York Times 

By WILLIAM GLABERSON 
Marie M. Lambert, a judge in the power- 
v /.- .fu! Manhattan Surrogates Court, is defend- 

inn hArcAlf aonincf r1nlm<5 that ahu<;«1 


ji . J*. '<_✓ X Vw ■ Cxji.-.'i. 

6/29/90 

Federal prosecutors are also corn!., 
criminal investigation into Surro;: 
.bert’s award of large fees to lawyer 


. j._/ C-l J •/ 


J 


O-L 


nag a succeed tier. Since she was elected in 1977, 
Lam- she has had to fend off periodic accusations 
a !aw- v that she had improperly close relationships / 


in „ riBim* that she ahiised?.vi enforcement official close to case said V* with the lav, 7 ers who "appeared in hercourL'J 


■ ”- v lawyers and by failing to disclose her friend¬ 
ships with lawyers in cases before her. V 
An appeals court yesterday issued an un¬ 
usually harsh opinion that overruled Surro¬ 
gate Lair,hurt's award of what it said were 
excessive fees to lawyers widely known as 
her personal friends. The decision came in 
one of two separate civil suits that were 
filed by people who contend that they were 
treated unfairly by her. She Is one of two 
judges who handle the estates of deceased 
Manhattan residents." ' : * • :• 


;2r?fThe Manhattan Surrogate's Court Is one Liv Judicial Conduct Investigated whether she ; 


: of the busiest estate courts in the country 
and has historically ruled on the property 
left by some of the wealthiest Americans. 
But the coo , ;, like many surrogate's courts 
in New Yorx State, has long been the subject 
of complaints that lawyers are appointed by 
patronage and because of personal relation¬ 
ships. 

Surrogate Lambert, who Is 70 years old, is . 
scheduled to retire in January. At least five 
Democratic candidates are actively com¬ 
peting to win their party's nomination to' 


violated rules of judicial conduct when she 
solicited campaign contributions from law¬ 
yers who were likely to appear before her. 
The commission never took any public ac¬ 
tion in the case. 

Yesterday, Surrogate Lambert’s law sec¬ 
retary, Linda Sosnowitz, said the judge 
would not comment on reports of a Federal 
investigation or on the assertions against 
her in the pending civil cases. But Ms. Sos- 

1 ' Continued on Page B2 


Continued From Page Bl 


nowitz said: "This is a malicious at¬ 
tempt to smear her. She’s a wonderful 
judge. To do this is unfair.” , 

In a unanimous decision yesterday, 
the Appellate Division of State Su¬ 
preme Court in Manhattan said Surro¬ 
gate Lambert’s award of $150,000 to 
each of two lawyers, Vincent J. Catalfo 
and Ronald E. Stringer, was “a total 
waste of estate assets,” and "the serv¬ 
ices allegedly rendered produced no 
discernible benefit whatever.” 

The appeals court said the surro¬ 
gate’s' appointments, of the lawyers 
were unnecessary, and It eliminated 
both fees. Neither lawyer, the appeals 
court said, ever drafted a single legal 
document for the heir they were sup¬ 
posed to represent, except for their fee 
applications. The appeals court did not 
mention the friendship between the two 
lawyers and Surrogate Lambert. '. -■ 
->The case decided yesterday involved 
the- will ofLambertus ‘ Ryk . Pieter 
Schoonheim, a millionaire who died In 
1934,.leaving his;.estate to his second 
wife and the two'children'of his first 
marriage. ''SuC c 'si-:-L~: ' 'v.'l'' ; * •*. c.-**” 

! ■ The appealsfcourt also criticlzed the 
large fees approved by Surrogate Lam¬ 
bert for the executor of the estate, Har¬ 
old Epstein and ruled that the court 
would have to recompute his fees. 

The surrogate appointed Mr. Catalfo 
and Mr. Stringer to represent one of 
Mr. Schoonheim’s children. New law¬ 
yers hired by both children argued in 
the appeals court that Surrogate La- 
mert had awarded about 30 percent of 
the estate’s after-tax value to lawyers 
and guardians.. . ■Wt.';,. 

’ A Political Supporter".' *. 

Mr. Stringer, who *was counsel'to 
Mayor Abraham D. Beame, has been a 
political supporter and friend of Mrs. 
Lambert since the 1970’s. Mr. Catalfo is 
a friend who has escorted Mrs. Lam¬ 
bert, a widow, to poltical dinners. Both 
men,'according to court documents, 
have'received hundreds of thousands 
of dollars In fees approved by Surro¬ 
gate Lambert in recent years. ■ ■ .vc. 
•: Mr. Catalfo did not return telephone 
messages left at his office yesterday. A 
lawyer for Mr. Catalfo, Emilio Nunez, 


said he did not believe the fees were ex- ' ■■ 
cessive. - 

Mr. Stringer, in a telephone inter¬ 
view, acknowledged receiving fees in • 
cases in Surrogate Lambert's court but 
said he provided extensive legal work • 
for the payments. 

Asked whether he had improperly ■ 
benefited from his friendship with the • 
surrogate, Mr. Stringer said, “Firstly, 1 
am a friend of hers and, secondly, 1 do 
not receive fees because of that.” 

-Details of the Federal criminal in- . 
vestigation, which was reported in 
Newsday yesterday, are sketchy, and it 
could not be determined whether cases 
involving Mr. Stringer or Mr. Catalfo. 
are part of that Inquiry. Otto G. Ober-.'". 
maier, the United States Attorney for ■ : 
the Southern District of New York, said 
he. would not comment on whether 
there was a criminal investigation. 

’ ■. ~ Angry Outbursts In Court 

The second civil case pending before ‘ 
the courts involves charges that Surro- -. 

..ia f mnir ViotrA . fot/rtro/l Mr ' •"*'< 


• ? 'A Karsircourt 
opinion finds fees 
paid to lawyers 
were excessive. 


Stringer and other lawyers with whom 
she was friendly. 

■ That case, which has provoked angry 
outbursts by Surrogate Lambert in her 
courtroom in lower Manhattan, is a $40 
million suit that involves charges that 
a New York real-estate lawyer, David 
T. Goldstick, mishandled the large es¬ 
tate of his uncle, Martin Tannabaum. 

: ,Last summer, Mr. Goldstick’s law¬ 
yer, Philip. Pierce, seemed to infuriate . 
Surrogate Lambert, by. asking her to 
disclose what he said was her-"close - 
personal friendship”, with lawyers for 
other relatives of Mr. Tannabaum. who ■ 
had filed the suit against Mr. Goldstick. 

The surrogate said Mr. Pierce’s im- ■ 
plication of impropriety was "outra¬ 
geous." She said that she had disclosed 
her personal relationships and that she' 
was also a personal friend of another of 

Mr. Goldstick's lawyers.. 

• Three lawyers in succession handled 
the case for the Tannabaum relatives. • 
The first was Lorraine Backal, who is 
now a Civil Court judge, who says she 
is a close friend of Surrogate Lambert. 
The next was Stuart Salles, a lawyer 
who has received tens of thousands of. 
dollars in fees approved by Surrogate' 
Lambert The final lawyer for the rela-'- 
tives was • Mr.Stringer,-, the. former. 
Beame aide, who is named in both civil 
suits challenging' Surrogate lambert’s 
actions. ■ 

“ All three lawyers'denied yesteray 
that there was any impropriety in their 
relationships with Surrogate Lambert. 

Mr. Pierce argued that the surrogate 
had not disclosed the relationships and 
he asked her to disqualify herself from 
the'ease.’ When she'refused, he ap¬ 
pealed to'the'Appellate Division','which 
refused to intervene in the case earlier 
this monthi/tlji’lfS •' isj 

•tKMrfe Pierce -'said yesterday 'that' lie? 
has filed an appeal to the'state’s high-? 
est court, the Court of Appeals.*? jp/l., vi ’ 











YOU ARE CORDIALLY INVITED 
TO ATTEND 

A Post-Election Reception and Birthday Party 
IN HONOR OF 


Surrogate - £led W/arie Wl. cHamlert 

at the TOP OF THE BEEKMAN TOWER 
at 3 Mitchell Place 

(49th Street & First Avenue) 


on 

Sunday, the fourth of December 

three to seven-thirty o'clock 

Come Help make a dent in 
reducing the Campaign Deficit 


R.S.V.P. 

$250.00 per person 
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Endorsed and rated 
HIGHLY QUALIFIED 

by the Manhattan Chapter of the 
Zionist Committee for Israel 

. . . alone among the candidates for Civil Court Judge, only one 
candidate 
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HELEN E. GOLDSTEIN 


has consistently demonstrated a deep commitment to her Jewish 
heritage and a deep concern for the survival of the State of Israel. 

Her deep commitment on these vital issues, along with her ex¬ 
periences as a lawyer daily trying cases since 1954, while raising 
four children as a widow,, uniquely qualifies HELEN E. GOLDSTEIN 
to be a Civil Court Judge.” 

excerpt of letter of endorsement 
from Manhattan Chapter of the 
Zionist Committee for Israel 

269 West 4 Street, New York, New York 


In the Democratic Primary on Tuesday, September 12th 


ELECT HELEN E. cm ncTEiM CIVIL COURT JUDGE 











Helen E. Goldstein 
Civil Court Judge because.. 

Both her legal training and her experience as a mother and 
widow uniquely qualify her to be a Judge of the Civil Court. As 
the problems of your city mount and the needs of every per¬ 
son and family increase, our courts must have judges with the 
highest integrity and qualifications. The Democratic primary on 
September 12, 1978 gives the voters of the 7th Municipal 
District of north Manhattan the opportunity to elect this highly 
qualified Jewish woman to the Civil Court. 

Jewish Press - Endorsed 


Twenty some years daily trying cases and handling people’s 
problems in the Civil Court gives HELEN E. GOLDSTEIN the 
experience and training to be a great Civil Court Judge. 

Mayrose Friedman, former 
President of the Metropolitan Woman’s Bar Association 


“I am supporting HELEN E. GOLDSTEIN for Civil Court 
Judge because she has already demonstrated extraordinary 
legal abilities. Her many years of experience trying cases and 
handling every type of problem that comes before the Civil 
Court uniquely qualifies her to be a Civil Court JudgV HELEN 
E. GOLDSTEIN is the only candidate that will adequately han¬ 
dle the job.” 

Melvin L. Block, former President 
New York State Trial Lawyers Association 


"I wholeheartedly support HELEN E. GOLDSTEIN for Civil 
Court Judge because, alone among the candidates, HELEN E. 
GOLDSTEIN exemplifies the best qualifies of professionalism 
and personal commitment to the principles and concerns that 
are so close to us as Jews. 


Irwin Kahn, President of the 
Jewish Lawyers Guild 



The Democratic Candidate for 
Civil Court Judge 

Best Qualified to Protect the Rights of 
Tenants, Consumers and Everyone who comes 
before the Civil Court is 
HELEN E. GOLDSTEIN. 


Vote for HELEN E. GOLDSTEIN 
For Civil Court Judge 
Democratic Primary, September 12 








The Manhattan Chapter of the Zionist Committee for Israel 


The MANHATTAN CHAPTER OF THE ZIONIST COMMITTEE FOR ISRAEL is a 
NON-POLITICAL, NON-PARTISAN organization that has been involved in every 
aspect of both secular and Jewish community life. 

Consistently, the Zionist Committee has spoken out against U .S. organizations that 
have supported or condoned PLO terrorism and the Soviet repression of Jews. 

The Committee believes that we, as Jews, must be constantly vigilant against the 
growth of ANTI-SEMITISM. We routinely evaluate candidates for public office to in¬ 
sure that every person is supportive of our community. 

The ZIONIST COMMITTEE FOR ISRAEL evaluated the four candidates 
for Civil Court Judge; following are synopses of the three candidates who 
were NOT ENDORSED: 

ALEX COLGAN-Rated-“ ACCEPT ABLE’ ’ 

Mr. Colgan is currently a Law Assistant in the New York County Supreme 
Court. We found that although Mr. Colgan lacks the trial experience we 
believe necessary for a Civil Court Judge, he is an intelligent and well- 
meaning man. Mr. Colgan has deep roots in the Hispanic community of 
Hamilton Heights where he lives with his wife, Ydalia, and their two children. 

SHIRLEY FINGERHOOD-Rated-‘ ‘UNACCEPTABLE’’ 

Ms. Fingerhood is a lawyer in private practice. On first glance, this can¬ 
didate appears qualified, however, a careful reading of her resume shows 
her membership in the NATIONAL LAWYERS GUILD. 

We are shocked that a candidate for public office would belong to an 
organization that has repeatedly taken positions HOSTILE to the JEWISH 
COMMUNITIES IN THE UNITED STATES, THE SOVIET UNION AND THE 
STATE OF ISRAEL. 

Ms. FINGERHOOD’S FAILURE OR REFUSAL TO DENOUNCE HER 
ORGANIZATION AFTER THEIR NUMEROUS ATTACKS ON THE STATE 
OF ISRAEL IS UNCONSCIONABLE. For example, as recently as July of 
1977 and again in February of 1978, the NATIONAL LAWYERS GUILD 
ACCUSED ISRAEL OF TERRORIST ACTS AGAINST THE PLO AND 
ABUSES ON THE WEST BANK. 

Faced with this blatantly anti-Semitic allegation, the Guild’s refusal to 
moniter the Shcharansky trial and the Guild’s repeated defense of 
“SKOKIE”-type Nazi demonstrations, we are forced to conclude that Ms. 
FINGERHOOD’S membership in the NATIONAL LAWYERS GUILD is, at the 
minimum, callous insensitivity to our Jewish community or worse barely 
disguised ANTI-SEMITISM. 

Ms. FINGERHOOD’S CONTINUING MEMBERSHIP IN THIS PRO-PLO 
TERRORIST ORGANIZATION makes her candidacy unacceptable to the 
MANHATTAN CHAPTER OF THE ZIONIST COMMITTEE FOR ISRAEL. 

DINO ZAMUNER-Rated - 1 ‘ ACCEPT ABLE” 

Mr. Zamuner is a lawyer in private practice;he is an engaging and attrac¬ 
tive candidate. Although his trial and litigating experience has not been ade¬ 
quate by our criteria, we believe Mr. Zamuner is acceptable. Mr. Zamuner 
is active in'the Roman-Catholic Parish of the Good Shepherd in Inwood. 


endorses HELEN E. GOLDSTEIN 
and Rates her HIGHLY Qualified 


Zionist Committee for Israel -Manhattan Chapter- 

Dear neighbor, 

As members of the community, actively participating in every 
phase of Jewish and secular life, the members of the MANHATTAN 
CHAPTER OF THE ZIONIST COMMITTEE FOR ISRAEL are deep¬ 
ly concerned with every election for public office. 

We believe that NON-POLITICAL, NON-PARTISAN organiza¬ 
tions should routinely evaluate candidates to insure that the voters 
can make their decisions based on UN-BIASED facts. After 
evaluating all the candidates for Civil Court Judge, the Committee 
reached the unanimous decision, that 

". . . alone among the candidates for Civil Court Judge, only one candidate, 
HELEN E. GOLDSTEIN, has consistently demonstrated a deep commitment 
to her Jewish heritage and a deep concern for the survival of the State of 
Israel. 

Her deep commitment on these vital issues, along with her experiences 
as a lawyer, daily trying cases since 1954, while raising four children as a 
widow, uniquely qualifies HELEN E. GOLDSTEIN to be a Civil Court Judge. 

When evaluating, we looked for more than academic creden¬ 
tials, we looked for a candidate who was truly qualified both by ex¬ 
perience and temperament to sit in a Court that hears every 
landlord-tenant case and every case involving less than $10,000. 
ONLY HELEN E. GOLDSTEIN FULLY MET OUR CRITERIA FOR 
CIVIL COURT JUDGE. 

in contrast, none of Goldstein’s opponents are satisfactory. 
Particularly, Ms. Fingerhood’s long-time membership in the PRO- 
PLO National Lawyers Guild shocks our sensitivities; we cannot 
believe that such a record of PRO-ARAB sentiments can be 
tolerated by this community. 

Finally, we firmly believe that HELEN E. GOLDSTEIN is better 
qualified as a lawyer to be a Civil Court Judge; her experience daily 
trying cases and as a volunteer Small Claims Arbitrator are par¬ 
ticularly important. Also we are pleased that Mrs. Goldstein has ac¬ 
tively participated in our community life as a Mizrachi member, as 
an active volunteer for the UJA and as a member of the Orthodox 

Congregation HEICHAL MOSHE. 

a Sincerely, 

The Screening Panel of the 
Manhattan Chapter of the 
Zionist Committee for Israel 


there is a big Difference among the Candidates for Civil Court Judge 


HELEN E. GOLDSTEIN is a life-long, native New Yorker. Born February 19,1932, raised in East New York where she at¬ 
tended the public schools, HELEN E. GOLDSTEIN grew up in the Depression Era; she learned firsthand about the poverty, 
the deprivation, the ant-Semitism and the ethnic and racial discrimination that has been an unfortunate part of our national 
history. 

Like many of her contemporaries, Helen was able to attend college because there was no tuition to at CUNY; working to 
support herself, she was able to attend Queens College and Brooklyn Law School, where she received her law degree in 
1954. 

Since becoming a lawyer in November 1954, HELEN E. GOLDSTEIN has maintained an active law practice. On a daily 
basis, Helen has been in the courts: trying cases, fighting for people’s rights and helping people with every type of pro¬ 
blems. Rather than representing major corporations and the special interests, Helen has been working for the community 
for the past quarter century. 

Despite the increased demands of her profession, as Helen struggled to support her four children and herself after her 
husband’s untimely death, Helen was able to instill in her children a deep respect for their Jewish faith and heritage. 

HELEN E. GOLDSTEIN is a tenant activists in her apartment complex, an active volunteer for the United Jewish Appeal 
and a volunteer Small Claims Court Arbitrator. During the sixties and early seventies, Helen was actively involved in the 
civil rights and peace movements, particularly in the Lawyers Convocation Against the War. 

HELEN E. GOLDSTEIN is a member of Westsiders United (a tenants coalition), American Mizrachi Women, the 
Metropolitan Women’s Bar Association and the New York State Trial Lawyers Association. Helen is also a member of Con¬ 
gregation Heichal Moshe (Orthodox) on the Westside of Manhattan. 



ELECT HELEN E. 


GOLDSTEIN CIVIL COURT JUDGE 








MEMBERS 

MRS. GENE ROBB, chairwoman 
HON. FRITZ W. ALEXANDER, IT 
DAVID BROMBERG 
HON. RICHARD J. CARDAMONE 
DOLORES DEL BELLO 
MICHAEL M. KIRSCH 
VICTOR A. KOVNER 
WILLIAM V. MAGGIPINTO 
HON. ISAAC RUBIN 
HON. FELICE K. SHEA 
CARROLL L. WAI NWRIGHT, JR. 
CLERK 

ROBERT H. TEMBECKJIAN 


STATE OF NEW YORK 
STATE COMMISSION ON JUDICIAL CONDUCT 

801 SECOND AVENUE 
N EW YORK, N. Y. 10017 
(212) 949-8860 


June 12, 1979 


GERALD STERN 

ADMINISTRATOR 


Roy Hollander 


Dear Mr. Hollander: 

Please be advised that at its meeting of May 21-22, 1979, 
the Commission on Judicial Conduct voted to confer immunity upon 
you, pursuant to Section 42, subdivision 2,of the Judiciary Law. 
Notice of the Commission's intention has been given to the Attorney 
General of the State of New York and the New York County District 
Attorney. 


Your testimony on June 12, 1979 and any subsequent 
testimony given to the Commission on an adjourned date shall be 
pursuant to this grant of immunity. ~ 


/ Very truly yo\jy 




Gerald Stern^ 
Administrator 


GS: kl 



~ ro,n8in mincin’ 

Dear Editor: / / 

For about the third time, your Mr. Conason has stated 
that there is some 'ttempt being participated in by me 


Continued from page 6 

to take over Manhattan politics. This is not only totally 
false, but silly on its face. I have zero interest in Man¬ 
hattan politics nor do I live in Manhattan. What disturbs 
me is the implication that in doing in Manhattan what 
you write I’m doing but which I am really not doing, 
Conason attempts to posture me as opposing Mayor 
Koch. While I’m sure that such opposition would help re¬ 
establish the mayor’s credentials with your staff, the 
premise is false. Granted that I am far more conservative 
on virtually every issue than the mayor, I happen to 
belong to the vast majority who believe he is doing a 
refreshingly able and courageous job under virtually 
impossible circumstances, and I would not associate with 
any group that would attempt to impede the quality of 
his performance. 

—Roy M. Cohn 
East 68th St. 


Joe Conason replies: Mr. Cohn’s record of involvement 
with the Lambert campaign makes a mockery of his 
letter. His clients are affected by Manhattan politics in 
many ways, not the least being the selection of judges in 
the First Judicial Department. Material reasons are not, 
I think, the only ones for Mr. Cohn’s evident interest in 
local politics. I quote from an autobiographical section of 
his book-length apologia for Joseph McCarthy: “Already 
[in high school] l had law and politics on the brain. One 
summer, my father took me to Albany to attend the 
Constitutional Convention. I .. . watched with awe the 
shrewd behind-the-scenes steering by Assembly Speaker 
Irwin Steingut, father of the dynamic Brooklyn Demo¬ 
cratic leader, Stanley Steingut ... I wanted with all my 
heart to be part of the planning, the color, the action, the 
cloakroom conversations, the verbal clashes, the maneu¬ 
vering. ” Perhaps Mr. Cohn is entering his second child¬ 
hood. 
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Only NON-POLITICAL, COMMUNITY-ORIENTED Judicial Convention Delegates and Alternates 

will represent YOU AND YOUR FAMILY at the Judicial Convention rather than the old-line political bosses. 









Subpoena 


CONFIDENTIAL 


State (EnmmtBHum on Jlubtctal (Eonbuct 

&tate of !Neuj fjork 

801 Second Avenue 
New York, N.Y. 10017 

3n tl|E “Name of tlje People of tlye ^tate of JNeiu Pork: 

® 0: Roy Hollander 


Ijou arc berebp commanbeb to appear and attend before the 
STATE COMMISSION ON JUDICIAL CONDUCT, at 42 West 44th Street, New York, New York 

onthe 8th dayof September ,1982 ,at 9:15 o’clockinthe fore noon, 

and on any adjourned date thereof, to testify and give evidence as a witness in connection with a proceeding concern¬ 
ing a judge within the state unified court system, conducted pursuant to Sections 42 and 44 of the Judiciary Law. 



AND, THAT YOU BRING WITH YOU, and produce at the time and place aforesaid, the following books, 
records and papers now under your control or in your possession or custody: , ,.;i 


'"1,0 ' F ti 

FAILURE TO ATTEND AND PRODUCE the items herein specified may subject you to such penalties and 
proceedings as are prescribed by law. PentylLayy, Section 215.66, as added in 1978, provides as follows. 

§ 215.66 Criminal contempt of r the state commission on judicial conduct 

A person is guilty of criminal co,ntempt of the state commission on judicial conduct when, having 
been duly subpoenaed to attend as a witness at an investigation or hearing before the commission or a 

referee designated by the commission, he fails or refuses to attend without lawful excuse. 

. 

Criminal contempt of the state commission on judicial conduct is a class A misdemeanor. 
PLEASE BE ADVISED that, pursuant to Article 2-A of the Judiciary Law, these proceedings are confiden¬ 


tial. You are requested to maintain confidentiality. 

Witness: Hon. James Hopkins , Referee of the State Commission 
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Lazvyer Charged With Looting Estates 

Accused of Converting Surrogate’s Court Into a Racketeering Enterprise 


BY DEBORAH PINES 

A SECOND LAWYER who had re¬ 
ceived appointments from former 
Manhattan Surrogate Marie Lambert 
was indicted yesterday on federal 
charges he looted assets the judge 
had designated him to oversee. 

The lawyer, Melvyn Altman, 59, a 
solo practitioner, was accused of 
stealing $921,000 from two estates and 
one receivership between 1983 and 
1987 by converting the Manhattan 
Surrogate’s Court into a racketeering 
enterprise. In a 23-count indictment, 
Mr. Altman also was accused of mail 
fraud, money laundering and other 
charges. 

After a court hearing, Mr. Altman 
was released by a federal magistrate 
judge on $75,000 bail and his lawyer, 
Michael Carey, of Carey & Ward, as¬ 
serted Mr. Altman’s innocence and 
predicted vindication. 

But prosecutors said Mr. Altman. 


who was among a handful of lawyers 
who received numerous lucrative ap¬ 
pointments during Judge Lambert’s 
13 year tenure, profited personally 
from at least three appointments. 
Judge Lambert stepped down in 1990 
when she reached the mandatory re¬ 
tirement age of 70. 

Mr. Altman is accused of writing 
$125,000 in checks to himself and 
$370,000 to a theater production com¬ 
pany he promoted from the estate of 
David Haber, a New York City man 
who died in October 1983. Mr. Altman 
was appointed executor in December 
1983. 

hi addition, Mr. Altman is accused 
of taking $9,000 for himself and 
$197,400 for the theater company, E. 
Belle/M. Santos Theatrical Production 
Company, from the estate of Armando 
Corsini, 54, a mentally impaired New 
York City resident whose father had 
died. Mr. Altman was appointed con¬ 
servator of Mr. Corsini’s assets in 


1985. 

The indictment also accuses Mr. 
Altman of taking $170,000 from The 
Antique Company of New York, for 
which he was appointed receiver in 
March 1987. 

Mr. Carey said his client has repaid 
the $495,000 he is accused of stealing 
from the Haber estate. That money 
was invested by the estate in a deal 
that went sour which Mr. Altman had 
personally guaranteed, Mr. Carey 
said. He added that Mr. Altman also 
had promised to make up any money 
lost by the Corsini estate. 

If convicted, Mr. Altman faces up to 
20 years on the most serious charge 
and millions of dollars in fines. 

His indictment comes seven 
months after another Manhattan law¬ 
yer, Vincent J. Catalfo, was sentenced 
to five years and 11 months in prison 
for tax evasion, mail fraud, and money 

Continued on page 2, column 2 



Lawyer Indicted 


Continued from page 1, column 5 


laundering stemming from appoint¬ 
ments he also won from Judge 
Lambert. 

Mr. Catalfo pleaded guilty to several 
acts including stealing $45,000 from a 
court award to a man with Down’s 
Syndrome for whom he was appoint¬ 
ed guardian. Mr. Catalfo, who has 
been in a federal prison in Allenwood, 
Pa. since Jan. 15, was disbarred yes¬ 
terday by the state court’s Appellate 
Division, First Department. 

Judge Lambert’s lawyer, James M. 
La Rossa, has repeatedly denied any 
knowledge as to whether the former 
Surrogate is herself the subject of a 
federal investigation into whether she 
participated in or knew of any of the 
misdeeds in the Surrogate’s Court. 
Yesterday, he issued the following j 
statement: “Obviously, the former | 
Surrogate has nothing to do with this 
investigation. Obviously, one should 
not expect a sitting Surrogate to be 
completely familiar with all of the ac¬ 
tivities of the myriad of lawyers han¬ 
dling estates before her.” 

About Mr. Altman, Mr. La Rossa 
said former Surrogate Lambert views 
him “as a highly reputable and well 
thought-of attorney.” 

Before his indictment, Mr. Altman 
drew fire for being among a handful of 
lawyers who had failed to report fee 
awards from Judge Lambert. Although 
he reported eight awards between 
1985 and 1989, he failed to report a 
$350,000 award, according to the state 
Office of Court Administration. 

Mr. Altman’s prosecution is being 
handled by Paul A. Engelmayer, an 
assistant U S. attorney in the Southern 
District 


1 

1 



OCT. 9, 1930 

ATO CAMP L INKS H OLTZMAN TO VILLA GE VOICE ATTACK 

Senate candidate Al D'/unato's brother, Armand, today issued 
a statement in New York City charging that Elizabeth Holtzman had helped 
engineer a Village Voice article which he called "a tapestry of innuendos 
distortions and flimsy fabrications stitched together by a radical 1« r t- 
wing publ : Lon in a ' ar of ly brother and our family." 

D'Amato, a Baldwin assemblyman, said, that Holtzman would never 
have resorted to such malicious slander if she had any comprehension of 
family ties and relationships. 

D'Amato said that he resents the implication that anyone who 
is of Italian ti cti is aut( atically corrupt. 

The full statement follows: 

"It is apparent that the ' an campaign will stop at nothing 
to defeat someone who is speaking for the middle class, someone who 

represents the traditional middle-class values that are anathema to the 
Holtzman-Javits-Village Voice mentality. The Village Voice has long 1 l 
a champion of all liberal causes, and it is opposed to ■ ] 

Al D 1 Amato stands for. Its article is a tapestry of innuendos, distor¬ 
tions and flimsy fabri ' as stitched together by a radical leftwing 
publication in a scurr ly 1 : th< r and our family. 

"There is a direct link between the Village Voice and the Holtz 
man campaign, w 7 hich helped engineer the article in a desperate attempt 
to discredit Al D'Amato. 

"A lawyer for the Village Voice is Victor Kovner of the law 
firm of Lankenau, Kovner and Bickford of 30 Rockefeller Plaza. Kovner is 
married to Sara Kovner, a principal in a firm called Arts, Letters and 
Politics, which specializes in raising funds for ultra-left candidates. 


-MORE- 
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Acts, Letters and Politics was the consultant for at least one fund¬ 
raising event for Holtzman. 

"Victor Kovner, as attorney for'the Village Voice, clears con¬ 
troversial articles scheduled for publication, and thus had direct in¬ 
put, on Holtzman 1 s behalf, to the article's contents. 

"Such a blatant political smear, undertaken with the coopera¬ 
tion of an opposing candidate, could constitute an illegal corporate cam¬ 
paign contribution by the Village Voice. Our campaign committee is con¬ 
sulting with our attorney, and we may request an investigation by the 
Federal Election Commission, which ov< r: s ' ind Senate campaigns. 

"Sen.Javits tried to smear Al D'Amato during the Republican 
primary election,but the voters did not buy it. low, 

to the ! el >• : : 1 1 3, ... > ! 

, ' .as attack on my father. rather is eminently . 

job that he holds. He has worked in the Island Park community for 
years. He is a past president and district governor of the Lions, a 
founder and past president of the Island Park Chamber of Commerce, 
a wglXr -res-peci d l with .deep ts_in his ' ty. U n 

stood family ties and tionships better, si '’ - 

. : 3 to such malicious slander. She should immediately fire me ■ s 
of her campaign staff who had anything to do with this attack, and onid 
er all ties to Arts, Letters and Politics, which is her direct lin) 
the Village Voice. 

"As an Italian, I parti rly it the : pli< tion 1 : 

one of Italian extraction is automatically corrupt. My brother, Al, has 
had a long c r i blic ice i has resurrected stale, \ 

charges that have already been aired, thoroughly investigated and fo id 
to be without any foundation." 
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Washington Rugby Football Club 

CHERRY BLOSSOM AND WASHINGTON SEVEN-A-SIDE RUGBY TOURNAMENTS 


May 31, 1984 


Report to Members 


WRFC SEASON AT A GLANCE 


*—PRU Game 


ST. PATRICK'S DAY TOURNAMENT WON BY WRFC, March 18. 

*MARYLAND OLD BOYS DEFEATED 20-0, March 24. 

BEACON HILL WINS OVER WRFC 4-0,March 31. 

PHILADELPHIA DEFEATED 18-0, April‘^4 -- r 
*SUD AMERICANO DEFEATED 31-9, April 21. 

OLD BLUE/NYC BEATS WRFC 13-9(OT) IN CHERRY BLOSSOM FINAL, April 29. 
*OLD RED DEFEATED 19-12, May 5. 

WHITEMARSH DEFEATED 13-6, May 12.' 

OMEX VICTOR OVER WRFC 12-6, May 19. 

"Washington RFC is back!" Who says so? Our 12-3 record and Rugby 
magazine (May 28) , which in its rankings of club in unions across the 
nation has WRFC 1st in the PRU , followed by NOVA, MOB, Irish and Old 
Red, and 10th in the ERU , behind Blackthorn (#1) and NOVA (#7). Our 
final game against OMEX was a disappointment to be sure, but our 
victories and near wins, plus the fine performances of team players on 
PRU and ERU sides, should fill us all, players and alumni, with pride 
and encourage us as we prepare for the Fall. 


NOTICE: TEAM SOCIAL PARTY JUNE 7 

Another team party, hopefully as fun and well attended as the one in 
December, will be held on Thursday, June 7, at Huey Foreman's place, ^ 
9505 Persimmon Tree Rd, Potomac, MD (ph: 983-1196). 

DIRECTIONS TO PARTY: From VA, MD: On 1-495 Beltway, take River Road 
Exit to Potomac. Go several miles, past Congressional. Country Club, to 
Persimmon Tree Rd, turn LEFT, iibey's is 3rd house on left. From DC: 
Take McArthur Blvd. out, past Beltway, to Persimmon Tree Rd. 

We hope you will bring friends or spouse and recruits. To cover costs, 
there will be a modest charge of $5/person, unless you bring food or 
drink. Should you plan to bring something, please let Huey know. 

[NOTE: ouc party at Jeff Wishmyer's in late July to start the Fall 
season will still be held.) 


WRFC PLAYERS LEADS ERU TO VICTORY 

For the first time in years the ERU won the ITT, played in Chicago May 
26-28. We understand WRFC players, Chris Doherty (team captain), Kevin 
Swords, and Jeff Wishmyer, were major factors in the victories. The 
scores were: (game 1) East over Midwest 30-0; (2) East over Pacific 

13-6; (3) East over West 10-0. Chris scored a try in game one, Jeff 

took a strike against the head, which lead to a try, while Kevin 




took a strike against the head, which lead to a try, while Kevin 
treated the opponents' second rows as he does most second rows-just run 
over them, get lineout ball and bully through. 

Two WRFC players, JR and Kevin Swords, will journey to Chicago June 9 
for the "under 25" games equivalent of the ITTs. A national team will 
be selected at that time. 

OMEX GAME DISAPPOINTS As, NOT Bs 


Comments: "The post-Cherry Blossom let-down was evident on May 19. The 
First XV lost 12-6 in a frustrating game in which things just didn't 
quite go right. OMEX is one^jxf—r.hese quick, swarming, hard working, 
tight defense, and kick and chase offense teams which are hard to play 
on OUR terms. We have to give much chougLL to such teams, as they can 
force you out of your patterns and into sandlot rugby all too easily. 
The British sides can beat that sort of rugby because they stick to 
basics, tighten up (control the ball), and wait for the breaks which 
inevitably come, especially from kick and chase. Our problems were 
many: the forwards seem to have lost the confidence in or desire for 
rucking to some degree, and the scrum is not the force it was earlier 
(weak 'drive' call, wheeling, not tight, no locking). Add to that our 
failure to protect our lineout jumpers and drive them forward, and we 
have a big possession problem. The backs kicked away much of what we 
got and were otherwise disorganized — alignment and spacing were 
atrocious, running laterally killed many attacks, and the few times we 
brought a man in, for example, weak-side wing, we failed to execute 
with confidence and authority. Our opponents got many overlaps on us 
and we none on them. Clearly, we have much to work on for the Fall 
season but we should all be encouraged by the fact that we have all the 
means necessary to solve our problems. ■ — 

"Two tries by Chip Henderson (both converted by Baby Huey) and one by 
Big OB gave the Second XV a 16-11 win over OMEX. We had to asty Several 
guys to play twice and are grateful to them. A dominant scru&/}e&<3 ! by 
Huey, McGribbo and Steve "G-Man’’ 
success. Otner bacii standouts 
and Dory "The She 
account of himsel 


Hardy provided the pMT’for^i/Q^f/ >'’ , 

#»’•<=>• K^-p.ny -Ma«n CaKLccL-Ii^- hfcr ir.g 


WASHINGTON RUGBY FOOTBALL CLUB 
c/o 4001 Ronson Drive 
Alexandria, VA 22310 
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Re: Getty Trust Ruling Request 


Attached is a draft memorandum on the 
income tax issues. 


From 

Phone 212 

242-3900 

Room No. 

R. Hollander 

Date 5 / 29/86 


Form 1725 (Rev. 9-74) 


61JJS. Oonfnm.nl Printing Office 1Mt-)IT-UI/IOtl 


















CC:I-194-85 

RHollander 

Getty Trust #2 

JAMES F. MALLOY 

Director: Interpretative Division 

Attention: Neal S. Sheldon 


DRAFT 


By memorandum dated August 16, 1985, you made an early 
referral of the above referenced cases (Control No. 519907) for 
our consideration. 


ISSUES 


1. Is the substance of the court approved settlement agree¬ 
ment a termination of the Sarah C. Getty Trust, a distribution of 
the trust estate in cash to the current beneficiaries, and the 
creation of new trusts by those beneficiaries? 

2. Are the beneficiaries of the Sarah C. Getty Trust the 
grantors of their respective Family Trusts? 

3. Are the grantors of the Family Trusts owners of portions 
of the trusts under I.R.C. 673, 676, and 677, and thereby subject 
to the taxes on those portions under section 671. 

4. Does the creation of the Family Trusts involve disposi¬ 
tions of beneficial interests that result in taxable gains or 
deductible losses under section 1001. 

CONCLUSION 


1. The substance of the court approved settlement agreement 
is a termination of the Sarah C. Getty Trust, a distribution of 
the trust estate in cash to the current beneficiaries, and the 
creation of new trusts by those beneficiaries. 

2. The beneficiaries of the Sarah C. Getty Trust are the 
grantors of their respective Family Trusts. 

3. The grantors of the Family Trusts are owners of portions 
of the trusts under sections 673, 676, and 677, and subject to the 
taxes on those portions under section 671. 

4. Taxable gain or deductible losses result from the disposi¬ 
tion of beneficial interests upon creation of the Family Trusts. 
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FACTS 

X = Sarah C. Getty 

Y = J. Paul Getty 

Z = Getty Oil Company or its predecessor companies 

A = Ronald Getty 

B = J. Paul Getty Jr. 

C = Gordon P. Getty 

D = George Franklin Getty II 


The trustee-beneficiary and the other beneficiaries of a 
trust irrevocable under state law have entered into a compromise 
and settlement agreement in connection with litigation arising 
from disputes over the administration of the trust by the trustee- 
beneficiary. The Superior Court of the City of Los Angeles 
approved the agreement by order dated May 30, 1985. Execution of 
the agreement is conditioned on the receipt by the parties of 
favorable rulings from the Service on its tax consequences. 

The trust was created by a declaration of trust (trust instru¬ 
ment) dated December 31, 1934. The trustors were X and her son 
Y. X contributed five promissory notes made by JZ Corporation, a 
publicly-owned company founded by her husband. _Y contributed shares 
of 2 _ Corporation, and sold additional shares, to the trust. The 
trust instrument named Y sole trustee, and authorized Y to appoint 
one or more successor trustees in the event of his death or re¬ 
signation. 

The declaration of trust provides that all the net income of 
the trust would be paid to Y during his lifetime, and after his 
death, in certain proportions to his wife, W, his children, and 
their lawful issue. The trust instrument further provided that 
in the event that Y waived his income interest, the income would 
be distributed as if Y had died. The instrument authorizes the 
trustee to accumulate income only when an income beneficiary has 
not yet attained twenty-five years of age. The trustee must pay 
income so accumulated to the beneficiary when he or she attains 
the age of twentyfive. The trustee has no discretion to distribute 
corpus. The trust instrument also contains a spendthrift clause to 
which every beneficiary is subject. 
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The declaration of trust provides for termination of the 
trust on the death of the last to die of the four sons of Y_ born 
prior to the creation of the trust, A, B, C, and 13. It further 
provides that on termination, the corpus will be distributed to 
the then living lawful issue of Y's sons, in equal shares, per 
stirpes. 


The trust instrument gave broad investment authority to Y as 
original trustee. However, the instrument subjects successor 
trustees to two limitations on investment decisions: 1) a prohibi¬ 
tion on selling, exchanging or disposing of, or converting into a 
different investment or form of investment any investment of the 
whole or any part of the trust estate made by Y as trustee unless 
the sale, exchange, disposition or conversion is made to save the 
trust estate from a substantial loss; and (2) a requirement to 
make investments only in interest-bearing bonds or securities 
issued by, and which are the direct obligations of, certain national 
governments. 


Article III of the trust instrument provides as follows 
regarding the allocation of taxes and expenses between trust 
income and corpus. "From the gross income of the trust estate 
and/or, if it be necessary, from the trust estate, the trustee 
shall first pay and discharge when due and payable any and all 
taxes, assessments and other charges imposed by public authority 
on the trust estate ... ." The trust instrument contains no other 
direction regarding the allocation of taxes and expenses between 
income and corpus. 

Article III also provides that the trustee may pay from the 
gross income of the trust and/or, if it be necessary, from the 
trust estate: trustee compensation for usual or ordinary services 
in the administration of the trust at an annual amount equal to 
five percent of annual gross income; reasonable additional 
compensation for unusual and extraordinary services, including 
those involved in litigation. It further provides that the 
trustee may pay reasonable costs, expenses, charges and liabilities 
necessarily expended or incurred by the trustee in connection with 
the collection, care, administration, management or distribution 
of the corpus or income of the trust from the same source. 

Article IV provides that any part of the net income that the 
trustee would otherwise pay directly to any life beneficiary of 
the trust can, in the sole judgement and discretion of the trustee, 
be applied for the proper care, maintenance, support or education 
of a life beneficiary. 
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During his lifetime, Y irrevocably waived his income interest 
in favor of those who, under the trust instrument, would become 
income beneficiaries upon his death. W's interest had terminated 
on her divorce from Y, leaving his children as the income benefici¬ 
aries of the trust. Since Y's death, the income beneficiaries of 
the trust, and their shares of trust income, have been: 

a. son A, $3,000 per year; 

b. sons B and C, $9,000 per year; 

c. the balance - 

(i) one third to 13; 

(ii) one-third to £; and 

(iii) one-third in equal shares to the 
children of deceased son D. 

From the trust's formation through 1983, the trust corpus had con¬ 
sisted principally of stock of the Corporation, and the trust 
income reflected dividend yield. Cash dividends from 1934 through 
1981 ranged from .003% to 2%; the yield was approximately 3% in 
1982, and 5% in 1983. 

During Y _'s lifetime, one of the income beneficiaries, son 
C, had sued Y as trustee, arguing that stock dividends of 
Corporation were properly allocable to trust income. A state 
appellate court had held that the evidence showed a clear intention 
on the part of both trustors, X and Y, that stock dividends be 
allocated to corpus. The appellate court found that their purpose 
and intention was to preserve the £ Corporation business, and 
always to build up, consolidate and maintain control of it as a 
growth enterprise and never by any means to dissipate that control 
or any part of it. 

Y was serving as trustee of the trust at the time of his 
death on June 5, 1976. Prior to his death, Y had executed an 
instrument appointing three successor trustees on his death: 

C, his attorney, and a corporate trustee. On Y's death, C and 
the attorney became and served as co-trustees, but the corporate 
trustee did not. The attorney died in 1982, leaving C as the 
sole trustee. 
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On January 6, 1984, the corpus of the trust consisted of 
40.2 percent of the stock of 1_ Corporation and a comparatively 
minor amount of United States Treasury obligations. On that date, 

C agreed to sell all shares of stock of 1_ Corporation owned by 
the trust to a third party. Payment was made in cash, which has 
since been invested in short term United States Treasury securities 
and cash-equivalents. 

The subject litigation commenced immediately prior to the 
sale of the _Z Corporation stock. On January 4, 1984 , while 
discussions about a possible business transaction between the 
trustee and one third party relating to the stock were in progress, 
D's children applied for an order instructing C to refrain from 
signing legally binding agreements on behalf of the trust. The 
local court issued a temporary restraining order and set a hearing 
on the matter. The court subsequently issued an order prohibiting 
the trustee from entering into specified legally-binding transactions 
without giving the beneficiaries five days prior notice. The order 
provided for suspension of the prohibition upon the approval of 
the representative of one of D's daughters, to permit the sale of 
the trust's stock to the ultimate third party buyer. The necessary 
approval was given on the day following issuance of the order, and 
the trustee then signed an agreement for sale of the stock. 

Ten days later a guardian ad litem for the minor, unborn, 
and unascertained issue of Y's son A filed a petition for an order 
instructing the trustee not to consummate that sale, and instead 
to consummate certain agreements with the other third party, in 
order to prevent a breach of trust. A hearing was held, and the 
court issued an order restraining the trustee for six days from 
consummating the agreement he had signed. 

The buyer subsequently increased its purchase price. The 
trustee and the beneficiaries (or their representatives) then 
signed, and the court approved, a stipulation and agreement of 
the parties pursuant to which the sale was allowed to proceed. 

The court order approving the stipulation and agreement provided 
that the terms, stipulations, provisions and findings of the 
order were not binding between the trustee and the beneficiaries 
and were neither res judicata nor collateral estoppel nor usable 
as evidence in a subsequent proceeding. The sale was consummated 
on February 17, 1984. The litigation proceeded. 

Twenty-six interested parties have been represented in the 
litigation by ten law firms. The parties include the income 
beneficiaries, the remainder beneficiaries, and the trustee- 
beneficiary. Minor, unborn, unknown, and unascertained issue 
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have been represented by guardians ad litem in accordance with 
state law. More than thirty-five contested hearings have been 
held in the local court, which in the course of its proceedings 
has entered a number of protective orders, injunctions, and other 
orders and instructions. Three of the orders have been appealed 
and one opinion has been issued by an appellate court. 

None of the principal issues in the case had been resolved 
prior to the agreement on settlement. However, during the course 
of the litigation the trustee petitioned the court for instruc¬ 
tions on the proper allocation between income and corpus of the 
substantial capital gain taxes incurred as a result of the sale. 

A portion of the taxes was paid in 1984, and the balance was paid 
in 1985. These payments were made from corpus, as an interim 
measure. As will be discussed, under the proposed settlement, 
the capital gain taxes are allocated partly to corpus and partly 
to income. 

The parties have conducted extensive discovery in connection 
with the litigation. In preparation for trial, over 82,000 
documents have been examined and catalogued and over fifty-one 
depositions of family members and other persons in several 
jurisdictions have been taken. The principal issues raised by 
the petitions, litigated by the parties, and resolved by the 
settlement agreement are: 

(1) whether the instrument appointing the trustee was valid 
or void ab initio and, if void, who should be appointed successor 
trustee; 

(2) whether a corporate co-trustee was intended or should 
be appointed; 

(3) whether the trustee should be removed for mismanagement 
of the trust corpus by selling the Z Corporation stock, and, if so, 
who should be appointed as successor trustee; 

(4) whether the trustee should be surcharged; 

(5) whether proper interpretation of the trust requires that 
the expenses of sale of the Corporation stock, including capital 
gain taxes and other taxes and expenses, should be charged to 
income or corpus, or both; 

(6) whether various expenses and fees should be paid from 
the trust; 
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(7) whether an income reserve should be established as a 
result of the sale of the stock to favor the interests of the 
remainder beneficiaries; and 

(8) whether deviation from the investment restrictions in 
the trust should be permitted due to changed circumstances re¬ 
sulting from the sale of the stock. 

The parties argued at length on the issue whether the capital 
gain taxes on the sale of the £ Corporation stock should be 
allocated to income or corpus. Some remainder beneficiaries 
argued that all of the taxes should be paid from trust income. 

They argued that Article III of the trust expressly provides that 
capital gain taxes be paid from income, unless necessary to pay 
them from corpus. They further argued that "necessity" should be 
interpreted to mean as a last resort. These parties relied on 
the finding of the appellate court in prior litigation that the 
trustors intended to favor the remainder beneficiaries over the 
income beneficiaries. They also argued that under equitable 
principles the court should order the taxes paid from trust 
income, because the sale of stock resulted in a five-fold increase 
in the trust income stream at the expense of the long-term growth 
of corpus. 

Other parties, including income beneficiaries who also had 
remainder interests, argued that the trustee should pay capital 
gain taxes from corpus. Among the arguments advanced was one that 
Article III of the trust instrument did not control the issue 
because capital gain taxes were not subsumed in the word "taxes", 
and that the California Principal and Income Act would therefore 
control and place the tax burden on corpus. Another argument 
asserted was that Article III was ambiguous and the intent of the 
trustors therefore should control. Those advancing this argument 
pointed to extrinsic evidence of an intent to favor the income 
beneficiaries, and argued that the finding in prior litigation 
that the trustors intended to favor the remainder beneficiaries 
did not bind them in this litigation as a matter of res judicata 
or collateral estoppel. Certain of these parties advanced the 
equitable argument that because the gain from the sale of the 
stock was allocated to corpus, the capital gain taxes should be 
paid from corpus. 

The trustee also made a submission on this issue. The 
trustee incorporated by reference an opinion of the trustee's 
counsel that under Article III capital gain taxes should be paid 
from income. (This opinion had been prepared prior to the start 
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of this litigation with respect to another possible transaction.) 

The trustee's submission then challenged the correctness of the 
opinion of trustee's counsel as prepared. The trustee alterna¬ 
tively argued that the opinion was inapplicable due to the 
circumstances of the actual sale of stock. 

The parties disputed not only whether deviation from the 
investment restrictions contained in the trust instrument should 
be permitted but, if permitted, in what manner and to what extent. 
Certain remainder beneficiaries believed that by reason of the 
sale and the resultant change in the character and size of the 
trust as well as changed economic circumstances, all allegedly 
unanticipated by the trustors on creation of the trust, deviation 
from the investment restrictions was required in order to carry 
out the intentions of the trustors. Some remainder beneficiaries, 
relied on the finding in prior litigation that the trustors intended 
to preserve and enhance corpus, to argue that investments should 
favor remainder beneficiaries and assure growth in the trust 
corpus. Others argued that deviation was required to provide an 
opportunity for growth to preserve the purchasing power of the 
trust corpus as the trustors intended, but that investments 
should be made without bias in favor of either income or remainder 
beneficiaries. 

Those favoring deviation differed in other respects on what 
investment standards should apply if deviation were permitted. 

Some argued that only the remaining provisions of the declaration 
of trust should apply and others argued that the prudent person 
standard or other more detailed provisions should be adopted in 
lieu of or in addition to the existing provisions of the declara¬ 
tion of trust. 

On the other hand, certain income beneficiaries opposed any 
deviation from the investment restrictions contained in the trust 
instrument, contending again that the finding in the prior litigation 
was irrelevant to the present situation, and again pointing to 
extrinsic evidence that the trustors always intended to favor 
income beneficiaries. 

In the course of the litigation, other relief was requested: 
some beneficiaries approved of and some contested the sale of 2_ 
Corporation stock. Other disputes related to the interim invest¬ 
ment of trust assets after the sale; the notice to be given to 
the beneficiaries of the trustee's proposed actions; the payment 
of fees and expenses from the trust; the standing of one of the 
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parties to litigate; the jurisdiction of the local court over the 
trust; the effect of an instrument purporting to appoint successor 
trustees; and various discovery matters. 

Settlement negotiations began in early 1984, and collapsed 
on several occasions. The litigation proceeded unaffected by the 
settlement negotiations. The settlement was reached after months 
of extensive negotiations and on the eve of trial. Under the 
terms of the settlement agreement, discovery and trial preparation 
have continued. The agreement in effect provides that if the 
conditions of the settlement, including receipt of favorable tax 
rulings, are not satisfied, the settlement will terminate, and 
additional discovery, trial preparation, and a trial requiring up 
to several months of court time, will resume promptly. 

During the settlement negotiations, in addition to the 
issues listed above, issues arose as to the interpretation of the 
term "issue" in the trust instrument; the source of payment of fees 
and expenses arising from the current litigation; the permissible 
discovery after settlement; the resolution of other pending 
litigation; the composition of trusteeships and related matters; 
the requirement of notice to remote contingent beneficiaries of 
the successor trusts; the grant of releases and indemnification; 
the settlement of trust accountings; and a variety of matters 
relating to trust administration. 

All issues involved in the litigation, except those that have 
become moot by occurrence of subsequent events, and certain matters 
discussed below relating to fees, are resolved by the proposed 
settlement. 

In its order, the superior court made a general finding that 
it had jurisdiction to partition the trust and to approve the 
other terms of the settlement agreement under both Section 1138 
of the California Probate Code, and in the exercise of its general 
equitable powers, including its powers to approve settlement of 
the pending litigation. It further found that the settlement was 
in the best interests of the trust and its beneficiaries in that 
it would: 


settle the pending litigation, including 
pending and possible appeals, and stop the 
expenditure of large sums of money in 
connection with the litigation; 


1 



CC:I-194-85 


10 


2. bring harmony to the family and minimize the 
likelihood of further family litigation in the 
future, arising from the members' 

diverse interests, and from ambiguities, 
uncertainties and omissions in the trust 
instrument; 

3. provide clear provisions for the appointment 
and succession of trustees; 

4. resolve ambiguities and uncertainties in the 
trust instrument, including which lawful issue 
are entitled to income and to whom income is 
paid if all lawful issue in a family are 
deceased, the proper allocation of charges for 
capital gain taxes (including taxes arising from 
the sale of the Z_ Corporation stock), and other 
matters relating to trust administration; and 

5. remove the investment restrictions imposed by 
the trust instrument, thereby providing, without 
delay, an opportunity for investments with a 
potential for principal growth. 

In addition, in its order, the court found that good cause 
existed for approving the settlement and the partition. The court 
stated that it considered the position of the parties, the state 
of the litigation, the complexity of the issues presented, the 
time it would take to resolve them by continued litigation, and 
the settlement, the settlement agreement, the unconditional 
covenants and the recommendations. In particular the court found 
that: 

1. the settlement, the settlement agreement, the 
unconditional covenants, and recommendations 
were entered into in good faith, are fair, 
just and reasonable to, and confer substantial 
benefits upon, all the beneficiaries of the 
trust, and are in the best interests of all 
parties; 

2. the settlement resolves by compromise bona 
fide existing disputes among the parties in 
the pending litigation; 
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3. counsel for the parties negotiated at arm's 
length and in good faith in reaching the 
settlement embodied in the settlement agree¬ 
ment, the unconditional covenants, and the 
recommendations; 

4. good cause (within the meaning of California 
Probate Code Section 1138.1(a ) (14 ) ) exists for 
division of the trust; 

5. the facts and circumstances leading up to and 
surrounding the proceedings have caused a lack 
of harmony among family members; division of 
the trust along family lines into separate 
family trusts will promote family harmony and 
reduce the likelihood of future family litigation 
over the trust; and 

6. the settlement and partition of the trust will 
preserve the trust estate by minimizing future 
payments of legal fees and costs, and facilitate 
the efficient administration of the trust. 


The specific provisions of the settlement agreement and court 
order approving it are summarized below. 

Partition of the trust 


The partition is to be made under section 1138.1(14) of the 
California Probate Code, which was enacted one day prior to the 
execution of the settlement agreement. 

The corpus of the original trust will be partitioned into 
six successor family trusts; one-fourth to the B family trust for 
the benefit of B during his lifetime, and upon his death, for his 
lawful issue; one-fourth to the C family trust for the benefit of 
C during his lifetime, and upon his death, for his lawful issue; 
one-fourth to the D family trust for the benefit of the lawful 
issue of D; and one-fourth, divided equally into three separate 
trusts known as the A family trust 1, the A family trust 2, and 
the A family trust 3. 

The income beneficiaries of the A family trust 1 will be B 
during his lifetime and, upon his death, his lawful issue; the 
income beneficiaries of the A family trust 2 will be C during his 
lifetime and, upon his death, his lawful issue; and tTTe income 
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beneficiaries of the A family trust 3 will be the lawful issue 
of D. A's lawful issue will be the remainder beneficiaries of 
the three A family trusts. All of the successor trusts will 
terminate at the time the original trust would have terminated 
under the declaration of trust, that is, upon the death of the 
last to die of A, B, and £. 

The partition of the trust is to occur as soon as practicable 
after the receipt of favorable tax rulings from the Service. 

The court indicated that in ordering the partition of the trust, 
it was construing the intention of the trustors under circum¬ 
stances unforseeable to them. It stated that partition was not 
intended to alter in any substantive manner the trust instrument, 
as properly interpreted in the order and settlement agreement. 

The court characterized the partition of the trust as an admini¬ 
strative change, and indicated that partition resolved bona fide 
disputes among the parties about, among other matters, the proper 
trustees under the declaration of trust. 

For the convenience of the administration of the successor 
trusts, prior to partition, the current trustee is ordered to 
purchase three nonrefundable, nontransferable commercial annuities 
from the income of the original trust: one that will pay $3,000 
per year to A during his lifetime and, following his death, to 
his lawful issue; one that will pay $9,000 per year to F* during 
his lifetime and, following his death, to his lawful issue; and 
one that will pay $9,000 per year to during his lifetime and, 
following his death, to his lawful issue. The three annuities 
will terminate upon the death of the last to die of A, B, and £. 
Payments from the annuities will discharge the trustee's 
obligation to pay the fixed amounts of annual income provided for 
in the trust instrument. 

Otherwise, except for certain provisions relating to trustees, 
the dispositive provisions of the original declaration of trust 
will govern the successor trusts. The beneficiaries of the 
successor trusts will be the beneficiaries of the original trust. 
Immediately after the partition, each beneficiary will have the 
same pro-rata portion of the trust income and corpus that he or 
she was entitled to prior to the partition. For example, D's 
children, as income beneficiaries, are currently collectively 
entitled to one-third of the income of the trust (after 
payment of the fixed annual amounts). After partition, they 
collectively would be entitled to all of the income of the D 
family trust, which will at the outset have a corpus equal to 
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one-fourth of the corpus of the original trust. D's children 
would also be entitled to all of the income of the A family trust 
3, which will at the outset have a corpus equal to one-twelfth 
of the corpus of the original trust. Thus, immediately after 
partition, D's children will receive income produced by corpora 
equal to one-third of the corpus of the original trust. (This 
result disregards the impact of the payment of expenses related to 
the litigation from the successor trusts). 

As another example, upon routine termination of the original 
trust, the lawful issue of A, as remainder beneficiaries, would 
receive one-fourth of the corpus. After the partition. A's 
lawful issue will receive at termination of the successor trusts 
the corpora of the A family trusts 1, 2 and 3, which, immediately 
after partition, will total one-fourth of the corpus of the 
original trust. A similar analysis applies for the other 
remainder beneficiaries, the lawful issue of B, C, and D. The 
amounts actually received by the beneficiaries will vary depending 
on the administration of the separate trusts by the various 
trustees. 

The successor trusts will be governed by the administrative 
provisions of the declaration of trust and will be subject to the 
interpretation of the declaration of trust contained in the court 
order. 

Trustee compensation and appointment of successor trustees 

The court found that the arrangements presented to it by the 
parties, including provisions governing the appointment and 
removal of the trustees, their voting rights and compensation, 
and other administrative matters for the trusteeships of the 
separate family trusts will result in the trustworthy administra¬ 
tion of each of the trusts, and that each person nominated as a 
trustee is worthy and competent to serve as trustee. 

The order provides for the appointment and removal of 
trustees, trustee voting rights, and trustee compensation. The 
court order interprets the trust instrument as entitling the 
trustees of each successor trust to receive in the aggregate fees 
for their usual or ordinary duties of five percent of the annual 
distributed and undistributed gross income of the successor trust, 
including income earned on income. It further interprets the 
original trust instrument as empowering each trustee to waive, 
forever or from time to time, all or any part of his or her share 
of trustees fees, and of his or her share of any fees for unusual 
or extraordinary services to which the trustees may be entitled. 
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Under the order, C will resign as trustee immediately prior 
to the partition of the trust. Initial successor trustees will 
be appointed pursuant to the provisions of the order. Nothing 
will preclude C or any other income beneficiary or remainder 
beneficiary of the successor trusts from serving as a successor 
trustee, except that neither A nor any of his lawful issue are 
permitted to serve as a trustee of any of the A family trusts 
while any case brought by them challenging the terms of the 
original declaration of trust is pending. 

The A family trusts 1, 2, and 3, will each have two trustee 
positions. One position will have two votes. The trustee filling 
this position will be appointed by and subject to removal by the 
income beneficiaries of that trust acting as a group by vote of a 
majority in interest. In the case of the A family trusts 2 and 
3, but not the A family trust 1, this trustee position must be 
filled by an institutional trustee. The other trustee position 
will have one vote and will be appointed by majority vote of A 
and his lawful issue (except as noted below). Any number of 
persons can be appointed to serve as co-trustees at any one time 
in this trustee position. The trustees will act by majority vote 
of the trustee positions, except in votes regarding investment 
advisors, who will be appointed by the unanimous vote of the 
trustee positions. The five percent trustees' fee for ordinary 
and usual duties will be allocated one percent to the trustee 
position having two votes, and four percent to the trustee 
position having one vote. By letter dated April 8, 1986 from the 
A family trust representative it was indicated that the institu¬ 
tional trustee (the trustee with the two votes, described above) 
will also receive an additional amount, up to one percent of 
gross income, but payable out of corpus, and possibly additional 
amounts such as for "investment management and investment advisor 
services and initiating investment recommendations, tax services 
and performance measurement services." As to the effect of this 
arrangement, see the discussion at page 31 of this memorandum. 

As noted above, while the pending lawsuit involving a 
challenge to the terms of the original trust by the A family, or 
any other suit to which such person is a plaintiff party which 
challenges or seeks to alter the dispositive provisions of the 
original trust instrument or any provision of the settlement 
agreement or court order, neither A nor any of his issue may 
serve as or appoint a trustee of the A family trust 1, 2, or 3. 
Instead, an institutional trustee satTsfactory to A and his issue 
and to the current income beneficiaries shall be appointed to 



CC:I-194-85 


15 


serve during such period, and shall be entitled to receive a 
reasonable negotiated trustees' fee. If the trustees' fee payable 
to the institutional trustee for usual or ordinary services is 
less than four percent for trust 1 but less than five percent for 
trusts 2 and 3 of annual trust gross income, the balance of the 
four percent or five percent remaining trustees' fee shall not be 
paid. 


The B family trust will have four trustees. Three trustees, 
having one vote each, will be appointed by B. The remaining 
trustee position, which will have two votes, will be an S corpora¬ 
tion owned by the lawful issue of B. B agrees to serve without 
fee. B is authorized to delegate an individual who is not a 
trustee to act on his behalf with respect to all trust matters. 

B will pay the compensation of the special advisor. Trustees 
appointed by fi will receive reasonable negotiated fees payable 
from the five percent trustees' fee for ordinary or usual duties. 
B's two initial appointees each will be paid an annual fee of 
$250,000, which will be adjusted after two years to reflect 
annual cost of living increases. The balance of the five percent 
trustees' fee will be paid to the S corporation trustee owned by 
the lawful issue of B. Additional annual payments of $50,000 for 
extraordinary and unusual services will be paid to FJ' s appointees 
for two years, and $300,000 for extraordinary and unusual services 
will be paid to the S corporation trustee annually from corpus. 

The $300,000 paid to the S corporation will be adjusted to reflect 
annual cost of living increases. In addition, to the above 
amounts, the S corporation will also receive compensation for 
services on behalf of the trust that the trustees, in their 
discretion, direct it to perform. This compensation can be paid 
from trust income or trust corpus. Reasonable expenses of a 
trustee are chargeable to the trust, and are not payable out of 
the trustees’ compensation. 

C will serve as a trustee of the C family trust until his 
death or resignation. The trustees will act by majority vote, 
and C's trustee position will have a controlling vote. If C dies 
before his eldest child reaches age thirty, his trustee position 
will be filled by a successor trustee. This successor trustee 
position will terminate, however, when his eldest child attains 
the age of thirty years. C retains the right to resign and to 
appoint and remove successor trustees and/or any number of 
co-trustees to hold his trustee position. 

There will also be a trustee position for each lawful child 
of £. Any number of persons can be appointed to serve as 
co-trustes at any one time in each of these trustee positions. 
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The trustee or co-trustees of each trustee position for adult 
lawful children will be appointed by the adult lawful child for 
whom the trustee position is established. Provision is also 
made for the appointment of trustees to positions created for the 
minor lawful children of C, until each child reaches majority. 
Trustee's fees will be shared equally among the trustee 
positions, subject to deferral of fees payable to each child 
prior to age twenty-five, or graduation from an educational 
institution approved by C. 

In the event of a timely and effective written waiver of any 
portion of the trustees' fee by the trustee or co-trustee of any 
trustee position, the portion of the fee so waived shall be 
shared equally by each of the other trustees of such trustee 
position or if all of the trustees of the trustee position waive 
such portion of the trustees' fee, then it shall be shared equally 
by each of the other trustee positions. If the payment of any 
trustees' fee payable to C_' s issue is deferred, the deferred 
fees, together with interest accrued on them, shall be paid in a 
single payment in the year following the year in which he or she 
attains age thirty years. (The fees may be further deferred by 
election of the issue.) 

The D family trust will have one trustee position for each 
current income beneficiary. Each trustee position will have 
voting power equal to the proportionate interest in trust income 
of the current income beneficiary represented by such trustee 
position and the trustees will act by majority vote. The trustees' 
fee will be five percent of annual gross income of the trust, and 
will be shared equally among the trustee positions unless the 
trustees agree otherwise. 

For each trustee position in the successor trusts, the 
unrestricted power to remove the trustee and to appoint another 
trustee, or any number of co-trustees, is given to the beneficiary 
or beneficiaries originally entitled to serve in, or to appoint 
to, that position. 

All successor family trusts except the B family trust provide 
an alternate payment method reallocating trustees' fees to account 
for the burden of any additional individual tax liabilities that 
may result from the trustees' fee arrangement in each trust. The 
B family members have agreed that if there is a redetermination 
of the amount of trustees' fees allocable to the trustees of the 
B family trust, the trustees' fee provision would be redrafted to 
provide an alternative method of compensating the trustees. 
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The Order requires that certain of the Family Trusts retain 
professional investment advisors. (Paul Family Trust, paragraph 
5(b)(ii)(5), p. 38; George Family Trust, Paragraph 5(b)(iii)(4) , 
p. 45; Ronald Family Trusts B and C, Paragraph 5(b)(v)(5) p. 56, 
and Paragraph 5(b)(vi)(5), p. 61.) Further, the Order interprets 
Article III of the Declaration of Trust as authorizing the 
trustees of the several family trusts to charge the fees incurred 
for investment advice to either principal or income. (Paragraph 
5(f), p. 64.) By implication, therefore, the Order does not 
require that the fees incurred for investment adivce be paid from 
amounts authorized as compensation to the trustees. 

Allocation of capital gain taxes and trust expenses 

The court order states that the order and settlement agree¬ 
ment take into consideration the entire compromise and settlement 
and reflect a compromise and settlement of a bona fide dispute in 
the pending litigation, as to whether, by proper interpretation 
of Article III of the declaration of trust, the capital gain tax 
arising from the sale of the Corporation stock should be paid 
from income, or principal, or partly from both, and whether there 
should be equitable adjustment. 

Under the order, the capital gain tax arising from the sale 
of 1_ Corporation stock will be allocated both to income and to 
corpus. The $1,144 billion in capital gain tax was paid from 
corpus, but $300 million of this amount will be allocated to 
income. Beginning in 1986, an income reserve will be established. 
Up to $50 million per year will be charged to income and credited 
to corpus, provided that no amount will be charged to income or 
credited to corpus each year until the income beneficiaries have 
received $80 million of net income. Any remaining net income is 
to be paid to the income beneficiaries unless the annual charge 
has not been satisfied from net income in a prior year. Any 
shortfall in a charge to income in a prior year is to be paid 
from such remaining income. 1/ With the approval of the local 


1/ When the trust is partitioned into the successor trusts, 
the amounts to be charged to income and credited to corpus will be 
allocated pro rata among the successor trusts. For example, the 
first $20 million of net income earned by each of the B family 
trust, the C family trust, and the D family trust, and the first 
$6,666,667 of net income earned by each of the three A family 
trusts will be paid to the income beneficiaries. Up to $12.5 
(footnote continued on next page) 
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court, the successor trustees may accelerate the annual charges 
to income, at a discount to be determined by the court. Income 
taxes payable on the amount that is charged to income and credited 
to corpus will be paid out of corpus. If the settlement agreement 
is terminated, amounts accumulated in the reserve will be paid to 
the income beneficiaries. 

In addition, the order states that it interprets Article III 
of the declaration of trust. The order indicates that the 
declaration of trust gives the family trustees discretion to 
charge expenses and taxes to income or to corpus, or partly to 
each. In the future, it will not be an abuse of discretion for 
the trustees to charge capital gain taxes against the capital 
gain giving rise to the tax. However, no equitable adjustments 
between income and corpus will be permitted as a result of any 
actions of the trustee prior to partition of the trust. 

The order provides that legal fees and expenses incurred by 
remainder beneficiaries, if approved for reimbursement and payment 
by the court, will be allocated to the corpus of the successor 
trust of which the person or persons on whose behalf such expenses 
were incurred is a remainder beneficiary, provided, however, that 
with respect to compensation and costs requested by certain 
guardians ad litem and their attorneys, the court, if it allows 
them, may determine, after partition, the successor trust, or 
successor trusts, from which they are to be paid. Legal fees and 
expenses incurred by income beneficiaries, if approved for 
reimbursement and payment by the court, will be allocated to the 
income of the successor trust of which the persons on whose 
behalf such expenses were incurred is an income beneficiary. All 
other expenses, including the original trustee's attorneys' fees, 
will be paid by the trustee, who will submit an accounting to the 
court for its approval. 


million of net income earned by each of the B family trust, the C 
family trust, and the D family trust, in excess of $20 million of 
net income, will be charged to income and credited to corpus. Up 
to $4,166,667 of net income earned by each of the three A family 
trusts in excess of $6,666,667 of net income will be charged to 
income and credited to corpus. If any successor trust has 
insufficient income for the annual charge to income in any year, 
and earns net income in excess of the income required to be 
distributed and the amount of the annual charge to income in any 
subsequent year, the shortfall in the early year is to be satisfied 
to the extent of the excess. 
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Deviation from investment restrictions 


The order provides that to resolve disputes concerning 
the trustee's authority to sell the £ Corporation stock, the 
protection of the interests of the remainder beneficiaries, and 
whether the deviation is proper because of unanticipated circum¬ 
stances, and to carry out the trustors' purposes and intentions, 
the court authorizes deviation from the investment restrictions 
imposed upon successor trustees by the declaration of trust. 

The order removes the investment restrictions imposed by the 
original trust on successor trustees. It states that this is in 
the best interests of all parties in that it will "... provide 
without delay, an opportunity for investments with a potential 
for principal growth. The assets of the separate family trusts 
shall be invested and reinvested with due regard for the respective 
interests of the income beneficiaries and the remainder benefi¬ 
ciaries." Further, the order finds that: 

This [o]rder and the [settlement [algreement reflect 
a compromise and settlement of a bona fide dispute in 
the [p]ending [1]itigation as to whether the trustee 
was authorized to sell the stock of [!_ Corporation] 
and whether such deviation should be ordered, among 
other reasons, because changed economic and other 
circumstances required such deviation in order to 
carry out the purposes of the [d]eclaration of [t]rust. 

Under the order, the trustees of each successor trust will 
have the power and authority to invest and reinvest trust assets 
as they deem proper in their discretion, subject only to the 
provisions of the trust instrument (other than the reinvestment 
restrictions) and applicable law, including California Civil Code 
Section 2261 or its successor provisions. The cited statute 
recites the obligations of trustees with respect to trust property 
(a prudent person standard). 

Lawful issue 


To resolve ambiguities as to which lawful issue are entitled 
to income and to whom income is paid if all lawful issue in a 
family are deceased, the order interprets the declaration of 
trust so that, in substance, the lawful issue living from time to 
time of Y's sons (excluding the lawful issue of A) will be entitled 
to receive the net income of the respective successor trusts by 
right of representation and per stirpes and not per capita. 



CC:I-194-85 


20 


Other provisions of the settlement 


The settlement and order contain other provisions, including 
that all net income will be paid directly to the life beneficiaries 
and the trustees will not, in his discretion, be able to apply 
portions of the net income for the proper care, maintenance, 
support, or education of the life beneficiary. There are also 
provisions relating to the continuation of discovery in preparation 
for trial in case the settlement terminates, the termination of 
the litigation, the mutual release of all claims relating to the 
litigation and arising out of the administration of the trust 
(except for claims relating to the fees of certain attorneys and 
guardians ad litem), the final accounting of the trustee, and 
other, transitional matters. 

LAW AND ANALYSIS 


The tax consequences of a transaction are determined by its 
substance and not its form. The form utilized by the court 
approved settlement agreement is a state law partition of the 
Sarah C. Getty Trust into six trusts, each being a continuation 
of a fraction of the original trust. This characterization of 
the transaction is suspect for a number of reasons. First, all 
the parties benefit taxwise, therefore no one has the impetus to 
characterize the transaction according to its substance, which may 
be different from the settlement agreement characterization. 

Second, the family was apparently instrumental in getting the 
state law passed that empowered the Superior Court to partition 
the trust. Third, the settlement agreement creates six different 
taxable entities. Fourth, some beneficiaries of the family trusts 
will acquire the authority to appoint trustees that neither the 
Superior Court nor the original trust instrument could provide. 
Fifth, the transaction is not considered a partition by the 
Service. Finally, if the substance of the transaction is a 
termination of the original trust, a distribution of the trust 
estate to current beneficiaries, and the creation of new trusts 
by those beneficiaries, there would be no difference in the 
practical and economic consequences except for taxes. 

Generally speaking, arms length transactions between taxpayers 
are seldom vulnerable to substance-over-form attacks because they 
usually involve taxpayers with divergent or conflicting tax 
interests. While one taxpayer will benefit from one characteriza¬ 
tion, the other may not, thereby assuring to some degree that the 
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taxpayers' characterization of the transaction is consistent with 
its substance. CC:I:Br3 and CCsIND have concluded that the 
transaction characterized by the settlement agreement is at arms 
length, but there appears to be a lack of *»conflicting tax 
interests since everyone benefits from a^standpoint. The parties 
will not realize gain or be considered the owners of any portion 
of a Family Trust. Without any conflicting tax interests, the 
taxpayers have no impetus to resist disguising the substance 
of the transaction, which for tax purposes may be something other 
than the settlement agreement characterization. 


The California statute that authorized the partition of the 
original trust is apparently an example of private legislation, 
probably engineered by the Getty attorneys, in order to add 
credibility to the characterization of the trust's modification 
as a mere partition. Most states allow the modification of the 
administrative provisions of a trust when an emergency unforeseen 
by the settlor occurs and without the modification the settlor's 
primary intention would be frustrated. A. W. Scott, The Law of 
Trusts , § 167 (3rd ed. 1967). The California statute, which 
passed that state's legislature as an emergency law and became law 
one day before the execution of the settlement agreement, only 
requires the Superior Court to find good cause and to have the 
consent of all the beneficiaries in order to partition a trust. 

The chief engineer of the legislation. Judge William Newsonry 
was a childhood friend of Gordon Getty and godfather to one of J. 
Paul Getty Jr.'s sons. According to Newson, attorney George 
Stevens told him that the entire Getty family was willing to have 
the trust divided. But, Gordon was fearful about going through 
with a division approved by the Superior Court because it might 
be overturned on appeal for the court having exceeded its authority 
If that were to happen, Gordon believed he would be found liable 
for breaching his fiduciary duties. Conversation with Judge Newson 
October 31, 1985. Judge Newson contacted California State Senator 
Bill Lockyer and told him the Getty family wanted to divide the 
trust but there existed a concern over whether the Superior Court 
had such authority; therefore, legislation would be needed to 
authorize the trust's division. Conversation with Greg Schmidt 
of Sen. Lockyer's Staff, October 24 , 198-5". Judge Newsom provided 
Lockyer's Judiciary Committee and the Senate Rules Committee with 
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rationales for the legislation. 1/ Senate Judiciary and Senate 
Rules Committees' Reports on S.B. 596. Newsom's key reason was 
that the California Law Revision Commission would introduce an 
identical provision in a year or two, but this would be too late 
to effect several cases that were then being held up because of 
the question of the Superior Court's authority to divide trusts 
under the circumstances of those cases. Senate Judiciary 
Committee Report on S.B. 596 at 4. Newson argued to the 
committees that it made sense to clear up any question about the 
court's authority immediately, rather than wait for the Law 
Revision Commission's proposal. Id. 

The problem with Newsom's key rationale is that his repre¬ 
sentation of the Law Revision Commission's proposal as being 
nearly identical to the legislation proposed by Sen. Lockyer is 
not exactly accurate. The Law Revision Commission's proposal has 
a tougher standard. It requires good cause and the court must 
find that dividing the trust will not defeat or substantially 
impair the accomplishment of the trust's purpose or the interests 
of the beneficiaries, the consent of all the beneficiaries is 
irrelevant. California Law Revision Commission Recommendation, 

The Trust Law , December 1985. Under the commission's proposal, 
which may be changed by the legislature to conform with the 
majority rule of modification, above at page 21, the settlor's 
intent is crucial. Under Newsom's provision, there is no mention 
of the settlor's intent. Thus, the Newsom legislation gave the 
Superior Court the authority to partition the Sarah C. Getty 
Trust without any consideration of J. Paul Getty's intent. Under 
the Law Revision Commission's proposal and the majority state 
rule for modifying a trust, the partition of the original trust 
probably would not be allowed as being inconsistent with J. Paul 
Getty's intent. 

The willingness of the California legislature to the bidding 
of the Getty family enables the taxpayers to appear as the 
fortunate beneficiaries of a legitimate state law that, in effect, 
provides a disguise for what in reality is a group of private 
individuals, characterizing a transaction in order to conceal its 
real nature. If the Service is not bound by a taxpayer's 


1/ Sen. Lockyer would have dropped the legislation if any 
publicity had come out about it prior to its enactment. Conver¬ 
sation with Judge Newson, October 31 , 1985'. 
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characterization of a transaction, it should not be bound by a 
legislative characterization when a taxpayer has used his influence 
to get such legislation passed. 


Federal authorities, including the Service, are not bound by 
a state trial court's decree that effects the application of the 
federal revenue acts. Commissioner of Internal Revenue v, Bosch , 
387 U.S. 456 (1967) (the Supreme Court upheld a federal appeals 
court's interpretation of a decedent's will over a state trial 
court's interpretation because the interpretation effected the 
size of the marital deduction allowed under the revenue acts). 

The Superior Court's decree approving the settlement agreement 
considers the Family Trusts as continuations of the original 
trust. Typed copy of the Superior Court of California's Order at 
10-11. Yet, when the settlement agreement takes effect, the 
original trust will no longer legally exist; it will have been 
replaced by six different and independent tax entities. The six 
new trusts will be taxed and administered separately and the 
trustees of each will not be accountable to members of the other 
Getty families who have no interest in a trustee's trust. Id. at 
66. Even if the original trust is considered to continue, the 
Family Trusts cannot simultaneously be part of the original trust 
as well as separate and independent entities, at least according 
to common sense. In any event, under Bosch , the Service is not 
bound by the Superior Court's stamp of approval of the settlement 
agreement's characterization of the transaction because, as 
discussed below, such a characterization effects the application 
of the grantor-owner and disposition of property sections of the 
Code. 


Beneficiaries of a trust have the authority to appoint 
trustees when an express provision of the trust instrument 
provides so. G. G. Bogert & G. T. Bogert, Trusts and Trustees , 
§532 (2nd ed. 1983). If there is no express provision, the power 
to appoint will not be found by implication. 3/ Id. When there 


3/ Some Service attorneys may argue that because J. Paul 
Getty appointed a beneficiary, Gordon Getty, as a successor 
trustee, this implies that J. Paul Getty and his mother intended 
other beneficiaries to serve as trustees. As indicated in the 
text, it is unlikely that any state court would find such an 
implication. 
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is no express provision in a trust instrument for the appointment 
of successor trustees, all vacancies will be filled by the court. 
Id. A state court will not delegate its authority to appoint 
trustees to new appointees, that is, a court will not authorize 
trustees it has appointed to in turn appoint their successors. 

J. W. Perry, Law of Trust & Trustees , §496 (7th ed. 1929). 

Assuming, for argument sake, that the Family Trusts are a mere 
continuation of the Sarah C. Getty Trust, the Sarah "^rust 
instrument has no provision for the appointment of successor 
trustees after the resignation of Gordon Getty. It does not 
grant any beneficiary, other than J. Paul Getty, the authority to 
appoint trustees. Only the appropriate state court, therfore, 
could fill the trustee positions of the Family Trusts or appoint 
the successor trustees for those positions. Under the settlement 
agreement, however, the court does not appoint the Family Trustees, 
rather certain beneficiaries will do the appointing. Since the 
original trust instrument does not grant any of these beneficiary 
the authority to appoint trustees and the Superior Court cannot 
delegate its authority to appoint trustees, there must be some 
other source that provides the beneficiaries with the appointment 
authority. The only other source of authority is a wholly new 
trust instrument, which means the Family Trusts are not a mere 
continuation of the original trust. If the original trust is 
considered terminated 4/ 


£/ When the purpose that the settlor sought to achieve 
through the trust has become impossible of accomplishment due to 
a change in circumstances, the courts will hold that the trust 
has terminated. G. G. Bogert & G. T. Bogert, Trusts and Trustees , 
§1002 (2nd ed. 1983); See Cal. Civ. Code. §871 (West 1985). In 
Getty v. Getty , 28 C.A. 3d 996; 105 Cal. Reptr. 259 (1972), the 
California Court of Appeal found that the purpose and intention 
of the settlors of the Sarah C. Getty Trust was to preserve the 
Getty Oil Company, and always to build up, consolidate and 
maintain control of it as a growth enterprise and never by any 
means to dissipate the family's control or any part of it. Once 
Gordon Getty sold the Getty Oil stock held by the trust, the 
family no longer controlled any part of the Getty Oil company. 

The purpose of the trust could no longer be accomplished; 
therefore, the trust automatically terminated. Cal. Civ. Code 
§871. Even if the taxpayer is correct in arguing that the trust 
did not terminate under state law. Conversation with Ed Davis and 
Richard Sideman, Nov. 5, 1985, we believe the Service's character¬ 
ization of a transaction is not dependent upon the dictates of 
state law. 




CC:1-194-8 5 


25 


and the Family Trusts viewed as new entities that are created by 
the settlement agreement, which serves as a new trust instrument 
for each trust, then certain beneficiairies can possess the 
authority to appoint Trustees because it is granted to them by a 
trust instrument. Thus, the existence of the authority in certain 
beneficiaries to appoint trustees under the settlement agreement 
infers the transaction is, in substance, different from a mere 
partition and continuation in separate shares of the original 
trust. 


Rev. Rul. 56-437 concerned the serverance of a joint tenancy 
in stock of a corporation, under a state partition action, which 
resulted in the issuance of two separate stock certificates, one 
to each of the former joint tenants. The transaction was held 
to be nontaxable because there was no sale or disposition of 
property. 5/ The transaction involved a mere separation of that 
which the joint tenants already owned. Rev. Rul. 70-401, 1970-2 
CB 197, GCM 36276, 1-509-73 (May 19, 1975). 

In Rev. Rul. 79-44, 1979 CB 265, two unrelated individuals, 

A & B, respectively owned undivided one-half interests in two 
separate parcels of land as tenants in common. The two rearranged 
their interests so that each owned 100 percent of a separate 
parcel. The revenue ruling held that the transfer of interest by 
the tenants in common, which resulted in the conversion of two 
jointly owned parcels into individually owned parcels, was an 
exchange under section 1001(a). 


5/ In the popular sense the word property is often used in 
reference to those things that are subject t<^the rights, which we 
call "ownership". In the strict legal sense, however, property 
means not the thing itself, but the rights that inhere in it. 
Ownwership is not a single indivisible concept but a collection 
or bundle of rights, of legally protected interests. Among the 
rights that comprise an interest are possession, enjoyment and 


an undivided fraction,or a severed part, 
dm e interest as compared to other 


alienation to the whole, 
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We agreed with the holding of Rev. Rul. 79-44 in Laverne P. 
Corpstein , GCM 37714, 1-203-78. Relying on Noble v. Beach , 21 
Col. 2d 91, 130 P.2d 426, 430 (1943), the GCM distinguished 
between the partition of Rev. Rul. 56-437 and a disposition. In 
a partition, the co-onwers merely sever their joint interest, 
they do not acquire any new or additional interests as a result. 
GCM 37714 at 3. In a disposition, each taxpayer receives an 
interest that he did not have prior to the transaction. Id at 4. 
His interest before the transaction is materially different from 
the interest he holds afterwards. See, GCM 37714 at 3-4. 

The assets of the Sarah C. Getty Trust will be turned into 
cash and distributed proportionally to the six Family Trusts in 
order to assure that the value of each beneficiary's interest 6/ 
remains the same. As started in footnote 5 at page JS't a property 
interest is not characterized solely by its value. It can differ 


6/ The Supreme Court held in Blair v. Commissioner of 
Internal Revenue , 300 U.S. 5 (1937) and Brown v. Fletcher , 235 
U.S. 589 (1915) that a life interest in a trust is a present 
property interest. In Blair the taxpayer assigned to each of his 
children for their respective lives a portion of his life interest 
in a testamentary trust. The Court held the taxpayer was not 
taxable on the trust income received by his children as a result 
of the assignments because the taxpayer's life interest was 
alienable like any other property interest. In Brown a trustee 
and beneficiary were both citizens of New York; the beneficiary 
assigned his remainder interest to a citizen of Pennsylvania, who 
brought suit against the trustee for enforcement of the trust in 
a federal district court in New York. A federal statute provided 
that no district court shall have jurisdiction over any suit to 
recover upon any chose in action in favor of any assignee, unless 
such suit might have been prosecuted in such court if no assign¬ 
ment had been made. The Supreme Court unanimously held that the 
district court had jurisdiction because the assignment of the 
remainderman's interest was an assignment of a right, title and 
estate in and to an object of ownership and not a chose in action. 

In Title Ins. & Trust Co. v. Duffill , 218 P. 14, the 
California Supreme Court also held that the income and remainder 
interests in a trust are property interests. In that case a 
husband made a gift to his wife of a portion of the property 
interest he would receive on his mother's death. The mother's 


(footnote continued on next page) 
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materially from another interest depending upon the rights that 
comprise it. A new or additional right will materially change 
the nature of an interest, resulting in a new or additional 
interest with different economic benefits for the holder. 

A bare declaration of trust will give a beneficiary the life 
and/or remainder beneficial interest that the settlor held. A 
settlor, however, can place restrictions or limitations on the 
beneficial interests conveyed, thereby giving the beneficiary an 
interest with less rights than the settlor had. Such restrictions 
or limitations are set out in the trust declaration or instrument. 
Since the Sarah C. Getty Trust assets will be distributed in cash, 
its fungibility will prevent any change in the beneficial 
interests, see GCM 37714 at 5, n. 3, unless the Family Trust 
provisions provide more or less beneficial rights in the assets 
than were provided under the original trust provisions. 

Under the original trust, the following restrictions resulted 
in the beneficiaries getting less beneficial rights than the 
settlor had held. 


will created a testamentary trust with the husband as the life 
and remainder beneficiary. The husband argued that the only 
property he received, and therefore had to give his wife a 
portion of, was the income he received from the trust. The court 
disagreed and said he had a property interest in the corpus of 
the trust and a portion of this property interest had to be 
conveyed to his wife. 


Where an object of ownership is given to a trustee to hold 
for the benefit of individuals for their lives with the remainder 
to their issue, the interests of the life and remainder benefi¬ 
ciaries are equitable, or beneficial, rather than legal interests. 
G.G. Bogert & G.T. Bogert, Trusts and Trustees , § 182 (2d ed. 1983). 

The income and remainder beneficiaries in the Sarah C. Getty 
Trust hold equitable, i.e., beneficial interests that are property 
interests. Blair , 300 U.S. at 13; Brown , 235 U.S. at 599. [The 
beneficiaries, of course, also have rights in personam against 
the trustee. Bogert, Trusts and Trustees, § 183 (2d ed. 1983)] 
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1. If the Getty Oil Company stock is sold the corpus of the 
trust must be invested in interest bearing bonds or securities 
issued by and which are the direct obligations of the respective 
governments of the United States, Canada, Great Britain, Norway, 
Sweden, Denmark or Switzerland provided their credit standing 
remains at or above their 1935 level. 

2. The trust's taxes are to be paid from the gross income of the 
trust estate and/or, if necessary, from the trust estate. 

3. The trustee in his sole judgement and discretion can apply 
income to the use, proper care, maintenance, support or education 
of a life beneficiary rather than paying it directly to the life 
beneficiary. 

Under the Family Trusts the restrictions are changed to the 
following: 

1. The right to alienate corpus will no longer be strictly 
limited, thereby allowing beneficiaries to enjoy equitable 
interests in a variety of objects of ownership rather than just 
government bonds. 


part, as a grant to the beneficiary of the beneficiary interest 
portion of the settlor's complete legal interest. See Scott, The 
Nature of the Rights of Cestui Que Trust , 17 Col. Law Rev. 269. 
The beneficiary gets proprietary rights in the trust assets which 
equity treats the same law treats a complete legal interest. Id . 

The trustee, on the other hand, only gets such estate or 
interest as is necessary to enable him to perform his duties. 

G.G. Bogert & G.T. Bogert, Handbook of the Law of Trusts , § 32 
(5th ed. 1973). 

Under Article II of the Sarah C. Getty trust declaration: 

The whole title, legal and equitable, in fee, to 
the trust estate, is and shall be vested in the 
trustee as such title in the trustee is necessary 
for the trustee's due execution of this trust. 


(footnote continued on next page) 
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2. The right to pay taxes out of income or corpus will be within 
the sole discretion of the trustees, thereby giving the trustees 
a right as broad as that held by the settlors before they created 
the original trust. The beneficiaries stand to gain or loose 
depending upon how they, as trustees, exercise this discretion. 

3. The income beneficiaries will have rights of possession and 
control of trust accounting income that are not defeasible by the 
trustee's authority to make income payments directly to others 
for their benefit. 

So while the value of the beneficial interests under the 
original and Family Trusts will be equal, they will differ in r^tiurC 
beco-idt flStfSfc the beneficiaries of the Family Trust will have rights they 
did not previously hold under the original trust. These new or 
additional rights, and therefore new or additional interests, 
will give the Family Trust beneficiaries economic benefits not 
available under the original trust, and prevent the transaction 
from being considered a partition for tax purposes. 


The sentence is consistent with California law that the trustee 
takes only such an estate in the trust corpus as is necessary 
to discharge his trust duties. Title Ins, & Trust Co. v. Duffill , 
218 P. at 15. The Getty trustee(s), therefore, do not take a 
fee interest in the corpus, otherwise there would be no trust 
relationship as required under California law. 

The second sentence of Article II states: 

The beneficiaries hereunder take no estate or 
interest therein and their interests hereunder are 
personal property only consisting of the right to 
enforce the due performance of this trust. 

Assuming the intent of the settlor governs, the second sentence 
would seem to prevent the beneficiaries of the subject trust 
from holding property interests. However, the second sentence 
is nearly identical to a sentence in section 863 of the 
California Civil Code which states: 


(footnote continued on next page) 
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Extrordinary services are services of a nature not usually 
required of a trustee and for which he would have a right to 
employ another person. Baydrop v. Second Nat. Bank , 180 A. 469, 
471. Extraordinary means an occurence of a kind other than what 
normal experience or prudence would foresee. The $300,000 to be 
paid the S corporation trustee of the Paul Trust for allegedly 
extraordinary trustee services will be adjusted^each year in 
accordance with the cost of living index. Th nr means the value 
of the extraordinary services will remain constant from year to 
year, always equalying 300,000 in 1986 dollars. When a trustee 
performs certain services that add up to the same value each 
year, these services are routine and not extraordinary. Otherwise, 
the dollar value would not be constant from year to year and the 
exact value for anyone year would be impossible to predict. In 
addition, the extraordinary services described in the taxpayer's 
letter of March 6, 1986, appear to be ordinary or usual. 

Because the $300,000 is not a payment for extraordinary 
trustee services and the S corporation is already being compensated 
for its ordinary trustee services out of the five percent fee, 
the $300,000 is probably an interest in the trust. Since it is 
automatically paid each year from the trust's corpus, it probably 
constitutes a reversionary interest in the corpus. The $300,000 


The beneficiaries take no estate or interest in 
the corpus but may enforce the performance of 
the trust. 

The proper construction of the above sentence is that it refers 
to the bare legal interests and estates as distinguished from 
equitable interests and estates. Lynch v. Cunningham , 21 P.2d 
154, 157 (Cal. Dist. Ct. App. 1933). Thus the settlors of the 
original trust probably intended to incorporate the meaning of 
the above sentence of § 863 of the Civil Code into the trust 
instrument, rather than prevent the beneficiaries from holding 
equitable interests. In addition, in order for a person to create 
a trust he must comply with certain state laws. Since the 
settlors intended to create a trust, it is assumed they intended 
to comply with the state law requirements. One of which is that 
the trustee takes only such an estate as is necessary to carry 
out his duties. That estate is a bare legal estate that does not 
include the equitable estate, therefore the equitable estate must 
have vested in the beneficiaries. 
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will be distributed by the S corporation to its shareholders, the 
remaindermen of the Paul Trust. Under the original trust, none 
of the remaindermen hold a reversionary interest in corpus that 
will vest in possession before the death of the last surviving 
life beneficiary; therefore, the rights they will hold under the 
Paul Trust will be new or additional and the substance of the 
transaction will not be treated by the Service as a mere partition. 

Subparagraph 5.b.ii.(4)(e) of the settlement agreement 
provides^the S Corporation may be compensated for necessary 
trustee services it performs. This compensation is in addition 
to the S Corporation's share of the five per cent gross income 
amount for usual or ordinary services and the $300,000 for alleged 
extraordinary services. We do not believe there is a distinction 
between necessary trustee services performed by a trustee and the 
ordinary or extraordinary trustee services it is necessary for a 
trustee to perform. Thus the compensation of subparagraph (e) 
appears to be an extra payment for the same services that the five 
per cent and $300,000 compensate for. Since this compensation is 
in addition to the allowable trustee fees, it cannot be a trustee 
fee. The extra compensation will be paid out of trust income or 
corpus, therefore it is probably an income or corpus interest. 

The trustees of the Paul Trust will have the authority to pay 
the extra compensation, and thereby have a power to invade a 
portion of corpus and to distribute a portion of income to the 
remaindermen-shareholders via the S corporation. None of the 
Paul Family trustees have the authority to invade corpus or 
distribute income under the original trust, therefore the rights 
they will hold under the Paul Trust are new or additional and the 
substance of the transaction will not be treated as a mere 
partition by the Service. 


As stated previously, Article III (a) of the Declaration of 
Trust authorizes payment of trustee fees for usual or ordinary 
trustee duties in an amount equal to 5 percent of the annual gross 
income of the trust estate. The Order approving the Setttlement 
Agreement interprets the provisions of Article III to mean that 
the trustees of each Family Trust are entitled to receive, in the 
aggregate, fees for their usual or ordinary duties in an amount 
equal to 5 percent of the gross income of the trust estate. 
(Paragraph 5(a)(i), p. 24). However, the specific provisions of 
the (settlement agreement) concerning the aggregate amount of 
trustee fees to be paid to the trustees of the three Ronald 
Family Trusts appear to authorize trustee fees for ordinary or 
usual duties in an amount in excess of the 5 percent of gross 
income limit. 
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The Ronald Family Trust A permits the appointment of an 
institutional trustee to the trustee position to be filled by the 
current income beneficiary or beneficiaries. The Ronald Family 
Trust B and the Ronald Family Trust C require the appointment of 
an institutional trustee to the position to be filled by the 
current income beneficiary or beneficiaries. 

For each of the Ronald Family Trusts, the settlement agree¬ 
ment directs that the institutional trustee appointed by the 
income beneficiaries is to be paid an amount equal to 1 percent 
of the gross income of the trust as a fee for ordinary and usual 
duties as trustee. In addition, such an institutional trustee 
may be paid additional compensation 7/ for certain discrete 
services. The trustee (trustees) to be appointed by Ronald and 
his issue (acting by majority vote) is (are) to receive an amount 
equal to 4 percent of the gross income of the trust for ordinary 
and usual duties as trustees. (Paragraph 5(b)(iv)(3), p. 48, 
Paragraph 5(b)(v)(3), p. 53, Paragraph 5(b)(vi)(3), p. 58). The 
prevailing practice of institutional trustees in California 
indicates that these discrete services 8/ appear to be ordinary 
and usual trustee duties. In addition, the taxpayer's letter of 
April 8, 1986, to Mr. Lyden acknowledged that at least some of 
the services are to be performed by the various institutional 
trustees in their capacities as trustees. As a result, the 
additional compensation appears to be for ordinary and usual 
duties as trustees. When this amount is added to the 4% fee to 
be paid to the trustee (trustees) to be appointed by Ronald and 
his issue and the 1% fee to be paid an institutional trustee, 
the aggregate fee for ordinary and usual duties as trustees will 
exceedjpercent of gross income limitation set out in the court 
approved settlement agreement. Since the limit on usual or 


7/ While some attorneys for the Service may argue that since 
this additional compensation would only be about .003%, a paltry 
percentage by any man's standards, of the total corpus of all the 
Family Trusts, they dismiss as irrelevant the fact that the 
percentage could easily amount to $500,000, a substantial sum to 
all but the Department of Defense. 

8/ The taxpayer has represented the discrete services as 
including investment management and advise, bookkeeping, custodial 
services, tax services, performance measurement services, etc. 
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ordinary trustee fees is five percent of gross income, any amount 
over it cannot^a trustee fee. 9/ As between an institutional 
trustee and the trustee(s) appointed by the Ronald Family, which 
will probably be the entire Ronald Family, the institutional 
trustee is more likely to perform the bulk of the trustee duties. 
Therefore, any excess over the five per cent fee limit should be 
considered as part of the four per cent fee paid to the trustee(s) 
appointed by the Ronald Family, rather than part of the fee paid 
to an institutional trustee. Since the excess is beyond the five 
per cent limit, it can not be a trustee fee. Because the entire 
four per cent fee will be paid from either income or corpus, the 
excessive portion of the four per cent fee, which is flot a trustee 
fee, will probably be an income or corpus interest. Under the 
settlement agreement, the Ronald Family will have the power to 
appoint that income or corpus interest to anyone, therefore they 
will have a power to distribute a portion of trust income and 
invade a portion of corpus. Under the original trust, they are 
not vested with such powers, nor do any of them have a present 
possessary income interest or a present possessory corpus interest? •/-hertTtrtj 
some of the rights they will hold under the Family Trusts will 
be new or additional. As a result, the substance of the transac¬ 
tion will not be considered by the Service as a mere partition. 


There is no limit under the settlement agreement to the 
number of trustees that each Family Trust can have because the 
beneficiaries with the power to appoint trustees can appoint 
multiple co-trustees. These beneficiaries, however, will probably 
control the number of trustees in accordance with each family's 
reproductive rate.. Such a multitude of trustees raises the 
suspicion that the settlement agreement's trustee provisions 
create a mechanism for providing remainderman with a current 
income or corpus interest in the disguise of trustee fees. If a 
recipient does not perform his proportionate share of trustee 
duties, then to that extent the fees he receives are not trustee 


9/ Some attorneys for the Service may argue that the 
Service can not recharacterize excessive fees to trustees because, 
to their knowledge, the Service has lost all the cases in which 
it recharacterized a corporate executive's excessive fee as other 
than salary. Strangely, despite the Service's continued failure 
over this issue, its revenue agents still routinely recharacterize 
excessive corporate executive fees during audits. 
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fees eiiaft* inaaggffBb—ae probably a current income or corpus interest. 
Since certain beneficiaries have the power to appoint this income 
or corpus interest to any one, they have a power to distribute a 
portion of income or invade a portion of corpus. Under the 
original trust none of these beneficiaries are vested with such 
powers, therefore the rights they will hold under the Family 
Trusts will be new or additional, and the substance of the trans¬ 
action will not be considered a mere partition by the Service. 

If it is assumed that the Superior Court appoints the Family 
trustees itself, or is authorized to delegate the appointment 
power to others, then under California law the number of successor 
trustee that can be appointed appears to be the number of original 
trustees or less. Cal. Civil Code §2289. This section apparently 
limits the total number of trustees for any one Family Trust to 
the original number of trustees for the Sarah C. Getty Trust. 10/ 
There are no California cases defining the term "number of original 
trustees". In two cases, however. Central Savings Bank of Oakland , 
257 P. 521 (Cal. 1922), cert, denied, 275 U.S. 571, and Sacremento 
Bank v. Murphy , 115 P. 232 (Cal. 1910), the courts refer to the 
original trustee as the person designated to serve at the beginning 
of the trust by the trust instrument. An inference can be drawn 
that if the trust instrument names one person to be the initial 
trustee, then the original number of trustees is one. Further 
support for this inference comes from a staff counsel to the Law 
Revision Commission who suggests that where one person is desig¬ 
nated intially to serve as trustee then the original number of 
trustees is one. He, however, believes that in an emergency a /^ 

California court can appoi nt mo re than the original number of _ /n 

trustees, such as where/Tt isrun by majority - vote and because of 
an abstention the vote^i^ dead locked, paralyzing the trust. 

There the courts carif^appdint one or two trustees to break the 


10 / The California Law Revision Commission tars- previously 
presented with a proposal to replace section 2289 with the 
common law rule that a court can appoint any number of trustees 
that is con t/uc ive to the administration of the trust. The change 
was rejected by the Commission because it believed a cap should 
be kept on the number of trustees a court could appoint. 
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dead lock, but the courts are not authorized to appoint a 
"whole hunch" of successor trustees. 11 / Conversations with 
Stan G. Ulrich. 

The trustee designated to serve intially was J. Paul Getty, 
one person, therefore the original number of trustees is one. 

If it is assumed that all the Family Trusts will be ineptly 
managed under one trustee, the court may have the authority to 
appoint additional trustees. The number, however, would probably 
be limited to one and at the most two. , Any number over three are 
not trustees because the court does^«£flEpBCBRtoEL have the 
authority to make such appointments and any amounts paid to those 
excessive "trustees" cannot be trustee fees because the recipients 
are not authorized trustees. Depending upon whether the amounts 
are paid from trust income or corpus, they will be an income or 
corpus interest. Under the court approved settlement agreement, 
some beneficiaries will have the power to appoint this income or 
corpus interest to anyone, they therefore have a power to distri¬ 
bute a portion of income and invade a portion of corpus. Under 
the original trust, these beneficiaries are not vested with such 
powers; therefore, they will hold rights under the Family Trusts 
that are 'hmc or additional and the substance of the transaction 
will not be considered by the Service as a mere partition. 

It has been held that a trustee cannot normally engage the 
service of an investment counsel at the expense of the trust, 90 
C.J.S. Trusts § 280 (1955), because investment counsel services 
are generally considered part of a fiduciary's duties. See In Re 
Gutman's Estate , 14 N.Y.S. 2d 473, 474 (1937). A court, however, 
will look to the prevailing practice among trustees in a geo¬ 
graphical area to determine if the general rule applies. See 
Stillman v. Watkins , 3 Mass. App. 175, 325 N.E. 2d 294, 295 
(1975). If the prevailing practice indicates investment counsel 
services are among a trustee's duties, the courts will not allow 
the trust to be charged for the investment services even where 
the trustee is not competent in financial matters. To hold 
otherwise would open the doors to a potential abuse where trustees 


11 / Some attorneys for the Service may argue that if the trust 
instrument provides for the appointment of an unlimited number of 
successor trustees, then the original number of trustees is 
unlimited. The words original and successor are not synonymous. 
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would collect their full fees but not render a full range of 
services. If a trustee could pay an investment advisor out of 
the trust estate, the trust would in effect be paying twice for 
investment services. 

The settlement agreement requires that certain of the Family 
Trusts retain professional investment advisors. (Paul Family 
Trust, paragraph 5(b)(ii)(5), p.38; George Family Trust, Paragraph 
5(b)(iii)(5), p.45; Ronald Family Trusts B and C, Paragraph 
5(b)(v)(5) p. 56, and Paragraph 5(b)(vi)(5), p.61.) Further, the 
order interprets Article III of the Declaration of Trust as 
authorizing the trustees of the several family trusts to charge 
the fees incurred for investment ment advice to either principal 
or income. (Paragraph 5(f), p.64). By impliciation, therefore, 
the Order does not require that the fees incurred for investment 
advice be paid from amounts authorized as compensation to the 
trustees. But, the prevailing practice among trustees in 
California is to include investment counsel services among the 
ordinary or usual duties of a trustee 12/, meaning the fees for 
investment services should come out of a trustee's ordinary 
compensation. Investment advisor services for the Family Trusts 
therefore should be paid out of the five per cent fee that is 
allowed for a trustee’s ordinary or usual services. However, the 
settlement agreement allows the Family trustees to receive the 
entire five percent amount and have the trusts pay the investment 
advisor fees. In effect the Family trustees are being paid for 
services they are required to render, or at least pay for, but 
are not. Thus, an amount of the five per cent paid to the Family 
trustees that equals the investment advisor fees is not compen¬ 
sation for trustee services but is an excessive fee. Since this 
excessive amount is paid from trust income or corpus, it is 
probably an income or corpus investment. Under the Family Trusts, 
those beneficiaries with the power to appoint trustees will have 
the power to pay them such .excessive fees, which in effect is a 


12 / Some attorneys for the Service may argue that some of 
the individual trustees of the Family Trusts are not astute in 
financial matters and therefore investment advisory services 
should not be considered as part of their duties. The courts, 
however, disagree, saying that if one lacks the time, inclination 
or competence necessary to run the affairs of a trust, he should 
refrain from accepting his nomination or resign. In Matter of 
Grace, 308 N.Y.S. 2d 33 (1970). 
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power to distribute income and invade corpus to the extent of the 
fee. Under the original trust, these beneficiaries are not 
vested with such a power,* therefore, the rights they will hold 
under the Family Trusts will be new or additional and the substance 
of the transaction will not be considered a mere partition by the 
Service. 


The many new or additional rights that the beneficiaries 
will hold under the Family Trusts shows that the settlement 
agreement involves more than the mere severing of joint interests 
in the original trust. It therefore will not be considered a 
partition for tax purposes. 


Another reason for suspecting the transaction involved in 
the settlement agreement is not in substance what the agreement 
represents it to be is that the practical and economic conse¬ 
quences of a partition and termination are, except for tax 
purposes, identical. A termination, as discussed below, has 
grantor and disposition tax implications while a partition does 
not. When a taxpayer selects one of several forms that have 
identical practical and economic consequences, except for taxes, 
the Service may disregard the chosen form and tax the transaction 
according to its substance. B.l. Bittker, Federal Taxation of 
income, Estates and Gifts, §4.3.3 (1981). 


The preceding part of this draft laid out a number of reasons 
for concluding that the transaction as described by the settlement 
agreement is not an accurate characterization for tax purposes. 

By characterizing the transaction as a termination of the 
original trust, a distribution of the trust estate to current 
beneficiaries, and the creation of new trusts by those benefi¬ 
ciaries, the transaction takes on a realistic, rather than 
contrived nature. Not all beneficiaries will benefit taxwise; 
the private legislation that was passed to provide the taxpayers 
with a seemingly legitimate characterization of the transaction 
becomes irrelevant; six trusts will not be considered parts of one 
trust and yet be taxed as seaprate and independent entities; the 
power of some beneficiaries to appoint trustees will have a legal 
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source; a state's trial court's characterization will not control 
the application of the revenue acts; and the transaction will 
lose the taint of having been entered into for the purpose of tax 
avoidance. 

Under the termination characterization, each beneficiary 
will constructively receive the present value of his interest in 
the original trust. Since the assets of the original trust will 
be liquidated, the distribution will be in cash. The beneficiary 
of each family will then place their respective cash amounts in 
trust for themselves and other members of their family. Because 
the beneficiaries will have control and dominion over the cash 
they constructively receive, they will be the grantors of their 
respective Family Trust. 

Section 671 provides that where it is specified that the 
grantor or another person shall be treated as the owner of any 
portion of a trust, there shall then be included in computing the 
taxable income and credits of the grantor or the other person 
those items of income, deductions, and credits against tax of the 
trust which are attributable to that portion of the trust to the 
extent that such items would be taken into account under this 
chapter in computing taxable income or credits against the tax of 
an individual. Any remaining portion of the trust shall be 
subject to subparts A through D. 

While section 671 assumes the underlying valid existence of 
the trust as a dispositive entity under state law, it superimposes 
on that entity a brand of tax schizophrenia whereby the existing 
trust is fragmented into two portions: a grantor-owned portion 
and a remaining portion that will be imbued with the separate 
taxpayer status normally accorded trusts not tainted with exces¬ 
sive grantor involvement. An examination of the interests held 
by the grantor-beneficiaries of the Family Trusts will show them to 
be owners of portions of the trust under sections 673, 676 and 
677. Section 671 will attribute the income deductions and credits 
of these portions to the grantor-beneficiaries. 

Section 673 provides that the grantor shall be treated as 
the owner of any portion of a trust in which he has a reversionary 
interest in either the corpus or the income therefrom if, as of 
the inception of that portion of the trust, the interest will or 
may reasonably be expected to take effect in possession or 
enjoyment within 10 years commencing with the date of the transfer 
of that portion of the trust. 
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Section 677(a)(2) provides that the grantor shall be treated 
as the owner of any portion of a trust, whether or not he is 
treated as such owner under section 674, whose income without the 
approval or consent of any adverse party is, or, in the discretion 
of the grantor or a nonadverse party, or both, may be held or 
accumulated for future distribution to the 

The $300,000 that will be paid to the S corporation of the 
Paul Trust for each year of the trust's existence is, as reasoned 
above at page SO , a corpus interest. All the corpus interests 
paid to the S corporation will be possessed or enjoyed by its 
shareholders because of the conduct nature of an S corporation. 
Since the shareholders will also be grantor-remaindermen of the 
Paul Trust, they in effect will hold multiple reversionary 
interests in the trust's corpus. Each year a reversionary interest 
of $300,000, adjusted for cost of living, will revert back to the 
grantor-remaindermen through the S corporation. During the first 
ten years of the Paul Trust, ten corpus interests will revert into 
possession or enjoyment of the grantor-remaindermen. They will, 
therefore, be considered the owner^of the ten corpus portions 
under section 673 while the int'ifu’ant c ^ r are still part of the 
trust. Under Treas. Reg. 1.671-3(b)(3) the grantor-remaindermen 
will be considered the owners of not only the corpus portions but 
the ordinary income and any other income attributable to those 
corpus portions. The grantor-remaindermen will be required to 
take into account in computing their income tax liability all 
items of income, deduction, and credit (including capital gains 
and losses) to which they would have been entitled had the trust 
not been in existence during the period they are treated as 
owners of portions of the corpus. 

For the reversionary interests that vest in possession or 
enjoyment after ten years from the inception of the Paul Trust, 
the grantor-remaindermen will not be treated as owning ordinary 
income attributable to those corpus portions prior to their 
reverting back because section 673 will not apply. However, 
items of tax income allocable to a portion corpus either by the 
trust terms or by local law (such as capital gains) merge into 
the trust corpus and, by reason of the grantor-remaindermen 
reversionary interest, are accumulated for future distribution to 
them. They are therefore treated as owners of a corpus portion 
under section 677(a)(2) and will be taxed currently on items of 
gross income allocable to that corpus portion even though they 
will not actually receive any cash or other property from the 
corpus portion until it reverts. 
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Section 676 provides that the grantor shall be treated as 
the owner of any portion of a trust, whether or not he is treated 
as such owner under any other provision of this part, where at 
any time the power to revest in the grantor title to such portion 
is exercisable by the grantor or a non-adverse party, or both. 

This includes the power to revoke or return corpus to the grantor. 

Section 677 provides in pertinent part that if the grantor 
has the power to distribute trust income to or for the benefit of 
the grantor, he is treated as owner of that portion of income. 

The extra compensation paid to the S corporation of the Paul 
Trust, as reasoned above at page 2 i ; the excessive fees paid to 
legitimate trustees, above at page 3X. > the fees that are not 
proportionate to the trustee services rendered, above at page 33 ? 
the fees paid to unauthorized trustees, above at page 3_V_j and 
the investment advisor fees, above at page 3S' are income or 
corpus interests depending upon whether they are paid from trust 
income or trust corpus. The beneficiaries who have the power to 
place anyone in a position to receive these dollar amounts in 
effect have an unrestricted power to invade a portion of the 
corpus and/or distribute a portion of the income. The powers are 
alternative and the portion of corpus or income over which they 
can be exercised is limited by the dollar amount involved. That 
is, in anyone year both powers can be exercised to pay the 
particular dollar amount or only one power can be used to pay all 
of it. Because the powers are alternative and limited to the 
particular dollar amounts, to the extent one is exercised in a 
given year, the other is cancelled to that extent. For example, 
if the total dollar amount is $500,000 and $300,000 is paid from 
ordinary income, then only $200,000 can be paid from corpus, an 
additional $300,000 from corpus cannot be paid. So the portion 
over which certain beneficiaries have an unrestricted power to 
invade corpus or distribute income depnds upon how these alterna¬ 
tive powers are exercised in any one year. In the above example, 
if the beneficiary were to pay the remaining $200,000 from corpus, 
then for that year he had a power over a $300,000 portion of 
ordinary income and a power over a $200,000 portion of corpus. 
However, if a beneficiary fails to exercise either power, such 
that the total dollar amount that can be paid out is not paid 
out, the beneficiary will be considered to still hold a power to 
invade corpus and distribute income over the remaining dollar 
amount of the unpaid fee and the Service should be able to deter¬ 
mine how much of the unpaid fee is attributable to an income or 
corpus interest. If the dollar amount has not been otherwise 
determined, the Service can calculate a reasonable amount and 
determine how much is attributable to an income or corpus interest. 
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Because the beneficiaries of the Family Trusts who hold such 
powers are grantors, sections 676 and 677 consider them owners of 
the corpus portion and ordinary income portion over which they 
hold these powers. To the extent a grantor-beneficiary holds 
power over a dollar amount of ordinary income he first takes into 
account a portion of those items of income and expense entering 
into the computation of ordinary income under the trust instrument 
or local law sufficient to produce income of the dollar amount 
required. There will then be attributable to him a pro rata 
portion of other items entering into the computation of distri¬ 
butable net income under subparts A through D, such as expenses 
allocable to corpus, and a pro rata portion of credits of the 
trust. Treas. Reg. 1.671-3(c). Where a grantor-beneficiary 
holds power over a portion of corpus, he includes both ordinary 
income and other income allocable to corpus in the portion he is 
treated as owning under section 676. Treas. Reg. 1.671-3(b)(3). 
When the power is over a dollar amount of corpus, the grantor- 
beneficiary will have to take into account a pro rata share of 
each item of income, deductions and credits (both ordinary income 
and tax corpus items) corresponding to the breadth of his power 
over corpus. The pro rata share is expressed as a fraction with 
the numerator the amount which is subject to the control of the 
grantor and the denominator the fare market value of the trust 
corpus at the beginning of the taxable year in question. Treas. 
Reg. 1.671-3(a)(3). 


The remaining portion of each Family Trust that has a separate 
taxpayer status because it is not tainted with excessive grantor 
involvement will be the result of dispositions of beneficial 
interests among the grantors. 

Section 1001(a) provides that the gain from the disposition 
of property shall be the excess of the amount realized over the 
adjusted basis and the loss shall be the excess of the adjusted 
basis over the amount realized. 

Treas. Reg. 1.1001-l(a) provides that gain or loss realized 
from the exchange of property for other property differing 
materially in extent is treated as income or loss sustained. 

Section 1001(b) provides that the amount realized from the 
disposition of property shall be the fair market value of the 
property (other than money) received. 
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Treas. Reg. 1.1015-l(b) provides that property acquired by 
gift has a single or uniform basis although more than one person 
may acquire an interest in such property. The uniform basis 
remains fixed subject to proper adjustment for items under 
sections 1016 and 1017. These adjustments yield the adjusted 
uniform basis which is allocated between the life and remainder 
interests according to the actuarial tables in Treas. Reg. 

20.2031- 7 or 20.2031-10. However, the value of the proportionate 
parts of the uniform basis represented, for instance, by the 
respective interests of the life tenant and remainderman vary to 
reflect the change in the relative values of such interests on 
account of lapse of time. The portion of the adjusted uniform 
basis attributable to an interest at the time of disposition shall 
be determined under section 1.1014-5. 

Treas. Reg. 1.1014-5(a)(3) provides that the factors set 
forth in the tables contained in Treas. Reg. 20.2031-7 or 

20.2031- 10, whichever is applicable of the Estate Tax Regulations, 
shall be used in the manner provided therein in determining the 
adjusted uniform basis allocated to the life interest and remainder 
interest on the date such interest is disposed of. The basis of 
the life interest and remainder interest is computed by multiplying 
the adjusted uniform basis by the appropriate factor. In the 

case of the sale of a life interest or a remainder interest, the 
factor used is the factor (adjusted where appropriate) which 
appears in the life interest or the remainder interest column of 
the table opposite the age (on the date of disposition) of the 
person at whose death the life interest will terminate. 

Section 1001(e) provides that in determining gain or loss 
from the disposition of a term interest in property that portion 
of the adjusted uniform basis of such interest which is determined 
pursuant to sections 1014 or 1015 (to the extent that such 
adjusted basis is a portion of the entire adjusted basis of the 
property) shall be disregarded. When the uniform basis allocated 
to the life interest is disregarded, it alters the adjusted 
uniform basis of the life interest by that amount. 13/ 


13 / If the uniform basis allocated to the life interest is 
subtracted from the adjusted uniform basis of the life interest 
and the result is a positive number, then that amount is considered 
the basis which is recovered tax free on a disposition of the 
life interest. If the result is a negative number or zero, the 
life interest is consiered as having no basis to recover. 
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Section 1001(c) provides that the entire amount of gain or 
loss on the exchange of property shall be recognized unless 
otherwise provided in subtitle A of the Internal Revenue Code of 


1954. 


Section 1031(a) provides that no gain or loss shall be 
recognized on the exchange of property held for investment (or 
other purposes not applicable here) if such property is exchanged 
solely for property of like kind which is to be held for invest¬ 
ment (or other p(^uposes not applicable here). Subsection (a) 
shall not apply to any exchange of beneficial interests (and other 
rights not applicable here). 

Upon termination of the Sarah C. Getty Trsut, its benefici¬ 
aries constructively receive cash equal to the present value of 
the interests they held in the trust. When these amounts are 
placed in trust for the members of the respective family, there 
is a disposition of beneficial interests between the grantors. 

For example, assume one Family has a life beneficiary and two 
remaindermen, A and B, under the original trust and the cash 
distribution will be $600 million to thelife beneficiary and $80 
million to each of the remaindermen. When these three place 
their cash amounts in trust, the legal title to the life benefi¬ 
ciary's $600 million will vest in the trustee(s), the beneficial 
income interest remains in the life beneficiary -inum us 

, and Deneficial remainder interest 
vests in the two remainder men as joint owners; the legal title 
to remainderman A's $80 million will vest in the trustee(s), the 
beneficial income interest will vest in the life beneficiary, and 
the two remaindermen will become joint owners of the beneficial 
remainder interest; the same is true for remainderman B's $80 
million. The life beneficiary, who before the trust's creation 
held the $600 million in fee, afterwards will have a beneficial 
income interest in $760 million, whereas the two remaindermen, 
who each held $80 million in fee before the trust was created, 
afterward, will have an undivided fractional beneficial remainder 
interest in $760 million. Dispositions have occurred because new 
or additional beneficial interests have been acquired by each 
grantor-beneficiary as a result of transfers of beneficial interests 
in return for other beneficial interests. Laverne P, Corpstein , 

GCM 37714 at 3. 

To summarize, when the life beneficiary places his cash 
distributions in trust, he transfers the beneficial remainder 
interest from his portion of the contributed corpus to the two 
remaindermen in return for a beneficial income interest from the 
corpus contributed by the remainderman. Each remainderman 
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transfers the beneficial income interest from his portion of the 
contributed corpus in return for an undivided fractional bene¬ 
ficial remainder interest in the corpus contributed by the life 
beneficiary. Each remainderman also transfers an undivided 
fractional beneficial remainder interest in the portion of the 
corpus he contributed in return for an undivided fractional 
beneficial remainder interest in the corpus contributed by the 
other remaindermen. 

Because the transferred life and remainder interests are 
beneficial interests, any gain or loss on the dispositions will 
be recognized. Section 1031(a)(2). The taxable gain or deductible 
loss realized from the dispositions of the remainder interests is 
the difference between the fair market value of the interest 
received and the portion of the adjusted uniform basis allocated 
to the interest transferred. In determining the gain or loss on 
the dispositions of the income interests, that portion of the 
allocated adjusted uniform basis as determined under sect ion?1015 ^/OlH 
is disregarded. 

The fair market value of the remainder or life interest is 
the value of that portion of the corpus the beneficial interest 
is attributable to at the time of the disposition multiplied by 
the respective fractional value prescribed by the appropriate 
actuarial table|. Treas. Reg. 20.2031-7(e). 

The gain realized on the d ispos it ipn <r of ( thg, yicojne interests 
will be taxed as ordinary income^‘‘^ect^icm *12 21 aef ine's a capital 
asset as "property held by the taxpayer (whether or not connected 
with his trade of busienss) g ”,but not including five particular 
categories of property not relevant here. However, the concept 
of a "capital asset" is not an expansive one. 

"(I)t is evident that not everything which can be 
called property in the ordinary sense and which is 
outside the statutory exclusions qualifies as a capital 
asset. This Court has long held that the term 'capital 
asset' is to be construed narrowly in accordance with 
the purpose of Congress to afford capital-gains treat¬ 
ment only in situations typically involving the 
realization of appreciation in value accrued over a 
substantial period of time, and thus to ameliorate the 
hardship of taxation of the entire gain in one year." 

Commissioner of I nternal Revenue v. Gillette Motor 

364 U.S. 130, 134, 80 S.Ct. 1497, 


Transport, Inc. , 
1500 (1960). 
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The income interest does not involve the appreciation of 
property which was held over a long period of time in a risk 
situation. United States v. Midland Ross Corp. , 381 U.S. 54, 57, 

85 S.Ct. 1308, 14 L.Ed.2d 214 (1965); Lowndes v. United States , 

384 F.2d 635 (4th Cir. 1967)^' <J )In the subject case, there is no 
threat of an inordiantely large~and burdensome tax being levied 
on accumulated gain. In Commissioner of Internal Revenue v. P.G. 
Lake , 356 U.S 260, 266, the Supreme court said: 

"the substance of what was assigned was the right to 
receive future income. The substance of what was 
received was the present value of income which the 
recipient would otherwise obtain in the future. In 
short, consideration was paid for the right to 
receive future income, not for an increase in the 
value of income-producing property." 

A 

In Rev. Rul. 72-243, 1974-.7 CB 233, the Service acquiesed to 
the holding in Beulah Eaton Me Allister v. Comms 1 r , 157 F2d 235 
(2d Cir. 1946), there the taxpayer sold for a lump sum her testa¬ 
mentary trust life interest to the remainderman thereby terminating 
the trust via merger. The court held the life interest was a 
capital asset, allowing the taxpayer a capital loss for the year. 
McAllister is distinguishable from the subject case because after 
the sale of the life interest in McAllister the remainderman held 
the entire interest in the terminated trusts assets. Any income 
from the terminated trust's assets would be taxed to the former 
remainderman because he now held a fee interest in the assets. 

The remaindermen of the Family Trusts do not convey their entire 
interests to the life beneficiaries, giving them a fee interest. 
Thus, unlike in McAllister , potentia/Tl tax abuse situations exist 
if the income interest is treated as a capital asset. The life 
beneficiaries who acquire income interests from the remaindermen 
are entitled to offset the ordinary income attributable to that 
interest by an amortization deduction based on the value of the 
present income interest, fwhen the life beneficiary receives the 
income interest, its present value will be included in his gross 
income but he will be able to deduct the amount of his adjusted 
uniform basis in the remainder interest he conveyed. The amount 
left after he deducts out his basis will be capital gains for 
which he is taxedj If a remainderman is able to treat his gain 
from disposing of an income interest as a capital gain, then 
ordinary income will be converted into capital gains. Such a 
potential tax abuse did not exist in McAllister and can be avoided 
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in the subject case by holding that the income interests trans¬ 
ferred are not capital assets. In summary, the value that the 
remainderman receive# for transferring his income interests will 
not be reduced by a basis recovery and will be taxed in its 
entirety as ordinary income. 

The disposition of the remainder interests between the 
remaindermen will be a disposition of capital assets. And, any 
gain that results will be taxed as capital gain after fltefe^remain- 
derman deducts his basis in the remainder interest conveyed to 
the other remainderman. 

To illustrate, consider the example where there is one life 
beneficiary who contributed $600 million to the corpus and two 
remaindermen who each contributed $80 million. The measuring 
life is a person who is fifty four years old. Each remainderman 
disposes of his income interest in $80 million of corpus in jl. 1 * 
return for an undivided one-half remainder interest in $600^of 
corpus contributed by the life beneficiary. Under Treas. Reg. 
1.1014-5, the basis of the income interest in the $80 million 
portion of corpus is approximately $65 million, assuming there 
are no section 1016 or 1017 adjustments to the uniform basis. 

The value of an undivided one-half remainder interest in a $600 
million portion of corpus is approximately $57 million. Normally, 
tax consequences from a disposition depend upon the gain or loss 
realized as determined by the value received minus the value 
transferred, tesematB&io*i*3 Here that formula would result in a loss 
of $8 million, however, section 1001(e) requires that the basis of 
the income interest be disregarded; therefore, there is actually 
a gain of $57 million to the remainderman and that gain is taxed 
as ordinary income. 

The gain or loss realized by the life beneficiary on disposing 
of his remainder interest in return for an income interest would 
be the value of the income interest in an $80 million portion of 
corpus, $65 million, minus the basis in an undivided one-half 
remainder interest in a $600 million portion of corpus, $57 
million, assuming no section 1016 or 1017 adjustments. The life 
beneficiary will realize a capital gain of $8 million. As the 
life beneficiary receives payments from the income interest, he 
will be able to amortize his $65 million basis in that interest. 

The disposition between the remaindermen has each of them 
transferring and receiving an undivided one-half remainder interest 
in an $80 million portion of corpus. The value of each interest 
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is approximately $7.5 million and the basis, assuming no section 
1016 or 1017 adjustments, is the same; therefore, there is no 
gain or loss. 

In summary, the taxable gain or deductible loss realized by 
a grantor-life beneficiary on the disposition of the remainder 
interest in the portion of the corpus he contributed is the 
difference between the fair market value of the income interest 
he receives and the adjusted uniform basis allocated to the 
remainder interest he transferred. Any gain or loss will be 
capital. The gain or loss from the disposition between the 
remaindermen will be a capital gain or loss, determined by the 
same formula. In determining the gain or loss for a grantor- 
remainderman, the same formula is used, except that a portion of 
the adjusted uniform basis allocated to the income interest 
transferred by the remainderman is disregarded and any gain or 
loss will be ordinary. 
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ROY DEN HOLLANDER 
COUNSELOR AT LAW 


545 E&st 14th Street? - Sui 1 ^? 10 D 
New York, New York 10009 
(212,) 982-58,36 
Fax Number: (212) 982*fc943 


March 31, 1992 


tfe. Bolivar N. Gonzalez 
Abogado 

Ed. Cadena:SAA H8y Sodiro 
5to. Piso-Ca'feilla: 426A 
Quito, Ecuadojp 
South America 

Dear Dr. Gonzalez: 

I apqrtbpgize for the de^ay in sending #ou this information on 
Ecuador's ejtfternal debt, but th# data was more difficult t© obtain 
than I previously thought. 

Ecuador is considered fcy the world Bank to be a lower-Alddle 
income country tha~£ is Severely ^ndebtjed. The only debt .1 address 
in this letter ik- public or publ4cly guaranteed debt. This 
includes external obligations of Ecuador's national government, its 
political subdivisions, autonomous public bodies and external 
Obligations of private debtors that afe guaranteed for repayment by 
a public entity. (Debt for wUlch private organizations are liable 
ik insignificant compared to j&bvernment liabilities.) Public and 
publicly guaranteed debt is owed to both private and 
official cbfcilitors. 
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Private creditors include: 

Holders of bonds that are either publicly issued or 
privately placed. (According to the World Bank, Ecuador does not 
have outstanding external debt in the form of bonds.) 

Commercial banks f loans from private banks and other 
private financial institutions. 

Other private: credits from manufacturers, exporters, and 
other suppliers of goods, and bank credits covered by a guarahtee 
of an export agency. 

At the end of 1990, Ecuador owed private creditors $7,362 
billion, which included $6,835 billion owed commercial banks (of 
which $1,541 billion is interest arrears) and $.527 billion owed 
other private groups. At the end of 1991, t]cuador ov/ed commercial 
bahks about $6.4 billion. Figures are not yet available for other 
private creditors. 

Ecuador's debt to official creditors includes: 

Multilateral loans that came from international 
organizations such as the World Bank, regional development banks 
and the International Monetary Fund ("IMF 11 ). 

Bilateral loans that came ffom governments, their agencies, 
autonomous bodies and export credit agencies. At the end of 1990, 
Ecuador owed $2,448 billion in multilateral debt and $2,052 billion 
in bilateral debt. At the end of 1991, Ecuador's bilateral debt 
was still over $2 billion. The figures are not yet available for 
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the multilateral debt, but it is probably still near $2.5 billion. 

Negotiations for resolving Ecuador's bilateral debt are 
conducted with the Paris Club, which consists of the world's 17 
richest lending nations. In January 1992, the Paris Club and 
Ecuador negotiated a rescheduling of $340 million of its bilateral 
debt. Also in January the IMF approved a standby multilateral 
credit of $105 million for 1992 because Ecuador paid $65 million to 
the bank advisory committee (the London Club), which is an ad hoc 
committee of commercial bank creditors. (Negotiations for 
resolving Ecuador's commercial bank debt are generally conducted 
with the London Club, but I believe such negotiations may be 
conducted with individual banks.) The London Club has had 
difficulties negotiating a Brady plan with the present Ecuadorian 
government — long periods of silence punctuated with dramatic 
exits by Ecuadorian officials, and at least one disinformation 
campaign about an imminent buy back that the commercial banks did 
not believe. The London Club sees no chance of negotiating a Brady 
plan before the election but hopes the new administration "sees 
more value in coming to reasonable terms with the financial 
community". 

Naturally what is reasonable for the commercial banks may not 
be reasonable for Ecuador. The following lists some of the methods 
that can be used to help resolve Ecuador's external commercial debt 
problem. Each method is aimed at either increasing Ecuador's 
access to U.S. dollars, transforming debt denominated in dollars to 
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sucres or refinancing, rescheduling or buying back old debt. In 
addition, a possible strategy that is reasonable for Ecuador will 
be presented. 

One of the most noteworthy features of the commercial bank 
debt reduction operations for developing countries has been the 
variety of technigues used to address debt burdens: encouragement 
of foreign investment, debt for equity swaps, export commodity 
linked financing, debt for nature swaps, interest rate reduction 
bonds, collateralized bonds, open market and negotiated buy backs, 
including the Brady initiative. There is also a variety of funding 
sources for these operations: World Bank, IMF, Inter-American 
Development Bank and bilateral creditors, in particular Japan. 

1. Direct Foreign Investment 

Encouragement of direct foreign investment into Ecuador 
will increase economic growth and attract foreign currency which in 
turn can be used to buy back or service some of Ecuador's external 
debt. In addition, Ecuador's access to foreign technology in 
management expertise and markets will increase. The key to 
encouraging direct foreign investment is to remove obstacles to 
potential foreign investors, such as restrictive regulatory 
regimes. Mexico, for instance, over hauled its regulatory 
framework for foreign investment in the mid-1980's. In 1991 
foreign investment, including repatriated flight capital, has 
roughly doubled since 1989. 

Thailand in 1987 simply changed the implementation procedures 
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of its legal framework for foreign investment. It streamlined the 
numerous administrative rules, guidelines and standards into a more 
systematic framework that is now administered by a single 
government bureau, which is directly under the authority of the 
prime minister. Foreign investors save much time and effort 
because they can now complete the application procedures in one 
department. Rules on the provision of incentives and the 
imposition of restrictions for foreign investors were also 
clarified. 

The creation of a country mutual fund through an investment 
banker or brokerage house in an industrial country allows investors 
in the world's major equity markets to conveniently invest in a 
country such as Ecuador. The country fund would receive money from 
investors and its manager would decide what businesses to invest in 
or bonds to buy in Ecuador. For a country fund to be successfully 
launched, the country to be invested in should have a well 
functioning domestic capital market (stock and bond exchanges) and 
standards on information disclosure and accounting. The 
International Finance Corporation, part of the World Bank Group, 
assists in structuring and offering country funds. 

Another form of direct foreign investment in developing 
countries is the ADR, which is a security issued against a deposit 
of non-U.S. company shares in a trust account. ADRs are then traded 
on stock exchanges in an industrial country. Recent ADR offerings 
include the Chilean Telephone Company and Mexico's Telmex 
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privatization. Telmex hired an investment banker to arrange for 
the sale of its ADRs in several major industrial country stock 
markets, including the United States, Japan and England. Over $2.3 
billion was raised in 1991 by privatizing Telmex. The Chilean 
Companea de Telefonos used the same method of privatization and 
raised $98 million. 

A third form of portfolio investment is outright foreign 
purchase of particular domestic equity shares. Flows to Latin 
American stock markets in 1991 suggest that this category could 
form a significant, if volatile, segment of external finance. 
Typically investors are concerned about adequate settlement 
procedures as well as information disclosure and accounting 
standards. Domestic financial market reform has, therefore, the 
potential to increase considerably this type of flow, since 
developing country stock markets often offer high returns and 
considerable diversification potential. 

2. Debt-Equity Swaps 

In debt swaps, (which are a form of buy backs) the commercial 
banks exchange a portion of a country's debt in return for an 
amount of the country's currency which is then used to invest in 
the country's businesses. Another method is where a country 
privatizes a national industry and exchanges a part ownership in 
that industry for part of its debt held by the banks. Debt-equity 
swaps offer foreign finance, an inflow of foreign technology and 
access to foreign markets. Argentina has achieved substantial 
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progress in reducing its external commercial bank debt through 
debt-equity swaps connected to the privatization of its state 
telecommunications enterprise (ENTel) and national airline 
(Aerolineas Argentinas). Argentina obtained waivers from its 
creditors so as to permit commercial debt to be bought on the 
secondary market by foreign investors and exchanged for equity 
stakes in the enterprises. The total amount of commercial debt 
exchanged (and thus extinguished) in the ENTel offering and for 
Aerolineas Argentinas was equal to about 15 percent of Argentina's 
commercial debt. 

The United States Bank Security Pacific has gone into the 
business of switching debt for equity. At first it changed part of 
its own debt portfolio into an equity venture capital portfolio 
through debt-equity swaps. Through its New York office, Security 
Pacific now buys country debt for entrepreneurial investors and 
speculators at the best prices, trades the debt through several 
countries at different exchange rates thereby adding value or finds 
investment opportunities in a country and converts the debt to 
equity. Security Pacific makes a profit by charging its investors 
management fees for the entire process. Ecuador might want to 
explore a potential agreement with Security Pacific, whereby 
Security Pacific would purchase Ecuador's debt and Ecuador would 
agree to debt-equity swaps. Of course, whether such an arrangement 
would benefit Ecuador would depend on the discount at which 
Ecuador's debt is swapped — the lower the better as I will explain 
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shortly. 

3. Commodity Linked Financing 

Commodity linked financing can aid in reducing a country's 
external debt, obtaining additional financing and protecting 
against the fluctuation in commodity prices. The United States 
Bank, First Interstate and London's Midland Bank have exchanged 
millions of dollars of Peruvian debt for Peruvian products shipped 
to the United States. The banks are also trying to find new 
markets for Peru's products in order to exchange additional debt 
for Peru's goods, which are sold in the United States and Europe. 

In order to obtain additional financing, a country can 
collateralize further borrowing with commodities. This will 
increase a country's access to foreign loans at better rates than 
were the loans unsecured. In addition, commodity linked financing 
(which is used by industrial countries but little used by 
developing countries because of a lack of familiarity with 
innovative financing techniques) can protect against steep declines 
in commodity prices. For example, in late 1990 and during the 
first half of 1991, Mexico used financial risk management tools to 
protect its crude oil export earnings (which average about 1.3 
million barrels a day) against a price drop. The strategy covered 
a significant part of its export earnings during this period. 

Mexico bought put options at different exercise prices, engaged in 
selling of oil futures, and used short-dated (up to one-year 
maturity) oil swaps to hedge its oil price risk. Buying put 
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options guarantees a minimum price, and oil futures contracts and 
swaps guarantee the seller and the buyer a specified price at some 
future date. By using these contracts, Mexico effectively insured 
some minimum price of its main export over the near future. In 
addition, Mexico established a special contingency fund to protect 
against a decline in oil prices. Mexico's overall strategy was to 
ensure that it received at least $17 a barrel, the price used as 
the basis for its 1991 budget. As explained by the finance 
ministry, participation in the futures markets reassured investors 
that, regardless of oil price movements, the economic program and 
the budget would be sustained. The strategy was quite successful 
for Mexico since oil prices fell significantly in early 1991. Not 
only did Mexico achieve more certainty ex ante about its oil 
earnings, but also it profited ex post as the gains from having 
ensured a minimum price exceeded the initial costs of buying the 
put options. There are numerous experts in risk management here in 
New York City who could put together a hedging plan tailored for 
Ecuador's exports. 

4. Bond Collateralization 

New capital can be raised by Ecuador at reasonable rates by 
collateralizing bonds and then selling them in the bond markets. 

The security backing for these bonds can include receivables, bank 
accounts, real estate and any other assets of a public or private 
Ecuadorian entity. The Mexican private copper company, Mexicana de 
Cobre, raised $165 million in 1991 through a five year loan secured 
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by copper export receivables and hedged by copper swaps. Mexico 
and Venezuela issued more that $2.4 billion in 1990 international 
bonds, denominated in U.S. dollars and deutsche marks and sold in 
the Euromarkets. These bonds were issued by public and private 
organizations that collateralized their bonds with telephone or 
credit card receivables. 

5. Debt for Nature Swaps 

Under debt for nature swaps, Ecuador can encourage 
environmental organizations throughout the world to purchase some 
of its debt at a deep discount from commercial banks by simply 
agreeing to convert a portion of the face amount of the purchased 
debt into long term local currency bonds held by Ecuador's 
environmental groups. The average purchase price has been 30 
percent and the average redemption price has been 85 percent, but 
these rates are negotiable or can be controlled. The interest on 
the bonds, paid in sucres, would be used by Ecuador's environmental 
groups to finance a variety of conservation projects. When the 
bonds mature, the principal can become an endowment fund for 
Ecuador's environmental groups. By issuing bonds rather than cash, 
Ecuador reduces the threat of inflationary impacts. The specific 
steps of a debt for nature swap follow: 

The first step in a swap is to obtain approval in principle from 
the debtor country — specifically, from the government, the 
central bank, and a private conservation organization that will 
receive the funds and manage the conservation program. The host 
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country must decide what exchange rate to apply in converting debt 
into local currency, what conditions of payment to use in exchange 
for the debt, and whom to designate or accept as a local agent to 
control the funds and dispense the proceeds. The conservation 
program is agreed on based on local priorities; it may include 
site-specific projects or a list of general conservation activities 
(e.g., training of park managers) to be undertaken when the local 
agent deems them appropriate. 

Next, the debt to be acquired must be identified. Potential 
swappers must shop for debt notes that are of the right 
denomination, are acceptable to the debtor country government and 
have an acceptable maturation schedule. If the debt is not 
donated, it must be purchased — itself a technically complex 
transaction — at an acceptable discount. Once obtained, the debt 
must be converted into a local currency instrument by the host 
government's central bank, in the manner specified in the 
agreement. Finally, the conservation program may begin. 

A twist on these type of swaps is that Ecuador might provide 
an environmental group the funds with which to purchase its debt 
from commercial banks. This would prevent a run up in the market 
price or negotiated price for Ecuador's debt because the banks 
would be unaware that Ecuador was providing the funding as a means 
to buyback its debt. Furthermore, commercial banks in the 
developing countries benefit not just from the sale of debt that 
may never be paid but the positive public relations of preserving 
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the environment and changing the trend of developing countries 
sacrificing their natural resource base just to meet short sighted 
economic needs. The importance of such public relations to the 
banks is illustrated by Gknk of America's recent announcement it 
would donate $6 million to fund debt for nature swaps in Latin 
America. In addition, the Inter-American Development Bank has 
allocated $400 million to a program to lend money to its member 
countries for the purchase of commercial debt which will then be 
used for selected environmental projects the way debt for nature 
swaps are used. 

6. Interest Rate Reduction Bonds 

Interest arrears, which Ecuador has in the amount of $1,541 
billion to commercial banks, could be refinanced by Ecuador paying 
a percentage, say 25%, in cash and exchanging the remaining 
percentage for bonds. The bonds would be dollar denominated with a 
10 year maturity and a 3 year grace period. They would carry a 
below market interest rate (rates in the U.S. are already at a 20 
year low) for the first three years and a market rate afterward or 
a variable market rate with a cap and floor (that predetermines the 
upper and lower rate bounds). Any variation of the percentages, 
rates and maturity would depend on what can be negotiated and 
whether it is beneficial to Ecuador. 

7. Buy backs: Open Market and Negotiated 

There are two major types of buy backs: open market, where 
purchases are made in the secondary market at whatever price the 
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market has placed on the debt, and negotiated, where Ecuador or its 
representatives would negotiate to purchase some of Ecuador's debt 
from commercial banks. In negotiated buy backs lenders agree to 
concessions so that a country can effectively repurchase its debt 
at below-market prices. 

The secondary market consists of trading debt securities in 
over the counter markets, primarily in New York and London. 

Fourteen (14) commercial and investment banks account for most the 
trading. Some securities houses are also involved. Investment and 
commercial bankers are increasingly marketing tradeable claims on 
developing countries to non-bank investors as high-yielding liquid 
assets. It is accepted that the substantial majority of 
transactions are still accounted for by commercial banks wishing to 
dispose of claims. Trading houses indicate, however, that non-bank 
institutional investors seeking high yielding assets and capital 
gains are increasingly active in the market. Such institutions 
include corporate treasuries, pension funds, and other financial 
institutions. In 1990, the trading volume was $100 billion, and 20 
to 30 insurance companies now trade in the market. 

If you or your party gain office, there are a number of 
securities houses I know of that will be able to purchase 
Ecuadorian debt in the secondary market (open market buybacks). 

The problem with open market buybacks is that unless the 
market price is sufficiently low, the debtor country would be 
better off using the money to increase consumption and investment. 
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If a country already owes five times as much as it is likely to 
repay in full, then it is unlikely to benefit from buying back its 
debt in the open market when the debt is selling above 20% of face 
value. In addition, contrary to popular belief, it is unclear that 
buybacks (open market or negotiated) stimulate investment; 
therefore, any premium paid in any buyback may not be offset by 
additional investments and the economic benefits flowing from such 
investments. Open market buybacks can benefit a country only if 
the market price of its debt is very low. This would require the 
market which is largely the commercial banks to believe that a 
country only intended to pay back a small portion of its debt and 
was not going to make any open market buybacks. 

Negotiated buybacks have a better chance of keeping the price 
low enough to benefit a country because the price is negotiated and 
set by the country and the commercial banks, not predominantly by 
the commercial banks as in the open market. Depending on the 
negotiations, the debtor country can benefit by directing its 
capital to buying off debt rather than to consumption and 
investment. There is a complicated formula that can determine a 
range of prices that will benefit the debtor country whether it 
buybacks debt in the open market or negotiates its buybacks. I 
know a number of economists, accountants and investment bankers who 
would be willing to join a team to provide advise for and 
negotiate the buyback of Ecuadorian debt from commercial banks. 

Negotiated buybacks can or cannot use the Brady initiative. 



Page 15 

U.S. Treasury Secretary Nicholas Brady introduced the initiative in 
1989. Commercial banks would accept a large reduction (so far 
around 35%) in principal owed them by a debtor country. In return 
the debtor country would exchange some of its remaining old overdue 
debt for new debt at a longer term and reduced interest. The new 
debt (called "Brady" bonds) would be collateralized by U.S. 

Treasury Zero Coupon bonds and possibly guarantees from the U.S. 
Export-Import Bank with the interest backed by the World Bank for a 
period of time. The Brady bonds would trade in the secondary 
market at a higher price than the old debt. This is a problem for 
the debtor countries because any attempt to buyback more of their 
debt either in the open market or negotiated deal will cost them 
more per unit of debt, although there will be less debt to 
purchase. In addition, the moment the commercial banks hear of a 
plan to restructure a developing countries debt they raise the 
prices at which the debt trades in the open market and the price at 
which they will negotiate a buyback. At present Ecuador is viewed 
as a possible Brady participant, which means the price of its debt 
has risen. 

Since Eucador's debt value has already risen in the market, it 
makes no sense for Ecuador to engage in a Brady or non-Brady 
negotiated buyback, debt-equity swaps, commodity linked financing 
or interest rate reduction bonds because Ecuador would be paying 
out more to retire the same amount of debt (because it is now 
overvalued). It has been driven up in the market by speculators 
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betting on a restructuring. (Ecuador could, however, take steps to 
encourage direct foreign investment and perhaps issue 
collateralized bonds for new financing but not to restructure old 
financing. Neither of these two steps involve buying back or 
swapping assets for Ecuador's overvalued debt). Once the 
speculators realize Ecuador is not going to further increase the 
burden on its people by exchanging its assets or money for debt at 
overvalued prices, they will sell their debt holdings causing the 
price to drop or simply mark down the value of the debt if no 
buyers are available at the lower prices. 

Once prices have dropped, one possible strategy for Ecuador 
would be to purchase some of its debt, then trading at reasonable 
and not overvalued prices, by quietly providing environmental 
groups with the funds for debt for nature swaps. The groups would 
buy the debt in the open market and exchange the debt for 
Ecuadorian bonds. In addition, brokers could be used to discreetly 
purchase Ecuador's debt for Ecuador's account. Afterwards, Ecuador 
may also want to engage in non-Brady negotiated buy backs, 
commodity linked financing and debt for equity swaps, since Ecuador 
probably would still be acquiring more in face value of debt for 
its assets then when everyone was expecting a Brady buyback. 

Ecuador could retire the acquired debt or hold on to it and, when 
economically appropriate, initiate a Brady restructuring, which 
will cause an increase in value of its debt in the open market, 
Ecuador then could sell the portion of debt it is holding in the 
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market for a gain to be used to service some of its existing debt. 
Professional speculators in the sovereign debt market expect to 
realize 50% returns when a country does a Brady restructuring. 

A corollary affect of Brady debt restructuring is that equity 
markets in the debtor country generally go up. Prior to 
restructuring its debt, the government of Ecuador could invest in 
some of its large businesses. Assuming the market rises following 
the restructuring, the government could sell its holdings and use 
the gain to service its debt. 

Concerning Ecuador's official bilateral debt, recent actions 
by the Paris Club are encouraging. In September 1990, the Paris 
Club adopted greater debt relief for lower middle income countries 
through extended maturities. Standard maturities were extended 
from 10 to 15 years with grace periods increased from 5 to 6 years 
to a maximum of 8 years and for development debts, to 20 years with 
a maximum grace period of 10 years. Provision also was made for 
debt conversions on a voluntary bilateral basis, freely for 
official development assistance ("ODA") debt and within case-by¬ 
case limits for non-ODA credits. Through October 1991, eight 
countries (Congo, El Salvador, Honduras, Jamaica, Morocco, Nigeria, 
Peru, and the Philippines) had benefited from the new terms, 
covering consolidated debt of $14 billion. The rescheduling for 
Peru in September 1991, which covered a consolidated amount of 
$6.6 billion, was especially noteworthy. The agreement deferred 
all of the moratorium interest on eligible medium to long-term debt 
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due during the 15 month consolidation period (from October 1, 1991 
to December 31, 1992), contingent on Peru's performance under the 
IMF's rights accumulation program. 

The Paris Club restructurings for Egypt and Poland, which 
covered an estimated $58 billion of debt, provided for a 
conditional reduction in the present value of the debt by some 50 
percent. In both agreements, creditors can choose one of three 
options to effect the 50 percent debt forgiveness: reduce the 
principal, reduce the interest payments, or reduce the interest 
payments and, in the early years, partially capitalize interest (on 
which no further interest is charged). Each restructuring is 
divided into two stages, becoming effective in April 1991 and April 
1994 for Poland, and in July 1991 and July 1994 for Egypt. The net 
present value of debt is reduced cumulatively for Poland by 30 and 
50 percent and for Egypt by 15, 30 (at January 1993), and 50 
percent -conditional in both cases on agreement on an IMF multiyear 
or other arrangement. Both agreements provided for graduated 
payments after the first three years and country-by-country debt 
swaps. 

The goal of the Paris Club treatment of Egypt and Poland is to 
provide debt reduction sufficient to attain external viability, 
without the need to carry out further reschedulings. To that end, 
a number of special features were introduced: debt relief is 
specified in net present value terms so as to equalize burden 
sharing between official bilateral creditors; the debt relief til? 
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phased and linkage to Fund programs is especially strong; 
comparable treatment o$ commercial bank claims is required; the 
entire stock of eligible debt (including interest arrears) is 
consolidated at one time; there is an interest holiday (that is, 
greatly reduced payments) during the first three years for Poland; 
and non-ODA debt is rescheduled on highly concessional terms. 

For some other lower middle income countries, external 
viability remains a distant prospect. Creditors will therefore 
need to consider how best to provide concessional support, through 
debt restructuring if necessary. The G-7 summit in July 1991 
signaled its desire to see further progress made toward achieving 
viability by noting the Paris Club's continued examination of the 
special situation of some lower middle income countries on a case- 
by-case basis. 

I hope the above is of some use to you. If you have any 
questions or wish to discuss some of the points made, please feel 
free to telephone me (212-982-5836). In addition, I will be in 
Ecuador April 17 to April 25 if you wish to meet. 

Very truly yours, 

ROY DEN HOLLANDER 
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Born Under a Bad Sign 


© Roy Den Hollander 2019 
Paint It Back 

In 1947, breech births were dangerous to newborns, so many mothers chose caesarian 
sections. The problem was it left a scare, so vain mothers avoided it, as did mine. Even so, my 
luck did not hold out—I survived. 

A person’s earliest memory allegedly portends his future—perhaps. Let’s see. 

My earliest was around four or maybe younger. It was before my imprisonment in 
nursery school. I’m standing behind my mother who’s cooking on the stove. What she’s 
cooking is beyond me, since I’m so short, I can’t see the top. My view is looking upward at her 
rear end, which wasn’t bad. In her early 40s, she was still in shape and a good-looking babe. 

“What’s for dinner? I ask more than once not getting an answer. 

She spins around in a flash with that screwed up face of unrepentant anger and yells, 
“Don’t bother me. I wish I had listened to your father and never had you!” 

For about the next decade, that was her favorite incantation of meanness. Guess she was 
hoping like all witches that I would disappear. It didn’t work, unfortunately. But by the age of 
14,1 was bigger than her and my brain had matured enough to verbally fight back. So on one 
occasion of her now-well-passed-her prime rage when she barked, “I wish I had listened to your 
father and never had you!” I coolly replied, “I wish you had too.” She never pulled that rant 
again. 

After she finally kicked off, I asked my older brother, the one my parents didn’t kill, 
“What did you think about mother?” 

Without a beat, he replied, “Mean and nasty.” 
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“What about me when we were kids?” 


“You didn’t like being pushed around.” Sounds like a theme. 

Infanticide 

So what about the brother that the parents eliminated? Roger was bom and disappeared 
before my entrance into the family that never should have been. It took me decades to find out 
the whole story and not until both parents were dead. Little bits and drabs would come out but 
never the full story. Before I started kindergarten, once when sitting on her bed watching her get 
dress to go shopping, not an unpleasant sight, she mentioned the brother I never met. 

“Roger was a sickly child and died before he was even your age.” 

My older brother remembered Roger. 

“Roger was still a baby. One day I went to school and when I came home, he was gone.” 

Years later while visiting an aunt in Holland, she said Roger was born with Down 
Syndrome. When the parents finally died, a buddy of mine at my request got a copy of Roger’s 
death certificate. He died in the middle of summer of pneumonia and malnutrition. That seemed 
suspicious. Pneumonia in the summer? Then I realized why there had been a large air 
conditioner stored in the basement when I was very young. Except for that one air conditioner, 
which also disappeared, never in my entire life did they buy an air conditioner no matter how hot 
it got in New Jersey. But they had one when Roger died of pneumonia. Also, since when does a 
child in an upper-middle class family die of starvation? 

The logical conclusion is that to avoid the burdening costs of taking care of Roger—the 
parents were amazingly cheap given the money that a chemical engineer was making—and for 
princess mother to be spared the work of caring for Roger and the public embarrassment of 
producing an idiot, Roger disappeared. I actually visited his grave once. The parents were too 
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cheap to even put a marker. All I had was the location in a cemetery and some of mother’s ashes 
from her cremation. 

“Looks like you were the lucky one Roger.” I said looking down at a small patch of 
grass. “You escaped their lunacy. Here are some of the remains of the mother who threw you 
away.” I poured the ashes on his grave. “Maybe in some strange way that will show you that 
you came out better than we did. Adios.” 

Puppy Love 

Third grade gave my fellow classmates and me one hot blue-eyed, blonde teacher in her 
early 20s. She seated us alphabetically going up and down the rows of desks. This was one time 
lady luck smiled on me. My desk was near the front and depending on how she sat on the desk 
while teaching; I had a partial view up her dress. The dresses back then were long, so no panty 
sightings, but for an eight year old, glimpses of a little thigh were heaven. She was also nice and 
considerate—unlike the mother I went home to after school. 

Girls always turned me on, but in the beginning my understanding of them was limited. 
My earliest memory was seeing Gentlemen Prefer Blondes at five years old. Mother took me. 

In the movie Marilyn Monroe sings “Diamonds are a girl’s best friend.” When she sang “These 
rocks won’t lose their shape,” her hands were under the diamond necklace. By rocks, I thought 
she meant her boobs, and said to myself those are going to lose their shape, just give them some 
time. So I was confused. Confused because it wouldn’t be until later in life that I realized the 
most important thing to girls is money, material wealth. They would sell out anybody for 
enough money. 
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In addition to our teacher, there were two student dolls in third grade—one a blonde and 
the other a brunette. As Mother Nature requires of boys, I hit on both of them trying to seal our 
imagined friendships with a kiss. They complained to our teacher. 

“Roy, you can’t go around trying to kiss girls unless they want you to.” 

“Well, how do you know if they want you to?” I asked. 

“You just know or if unsure ask them.” 

“Okay then, can I kiss you?” She laughed, but I was serious. 

This newly learned guessing game resulted in my hanging out after school with another 
hot blue-eyed, blonde girl in our class. We’d usually go over to her house because both her 
parents worked, so no one was home other than her older sister. We’d play around on her 
parents’ bed, which was her idea. Guess there is a little Mary Shelley in even young girls. We 
liked each other, but then I made a mistake. One day after school, we went over to my house. 
Unfortunately, mother was not on the golf course as usual, so she found out who my girl friend 
was. A few days later, my girl friend and I were playing around on her parents’ bed when her 
older sister comes in and says I have a telephone call. It was mother. She had tracked me down, 
which wasn’t particularly hard in a town of 8000 people. 

“Where have you been?” She yelled through the phone ignoring that modem day 
technology didn’t require the volume of her voice. “We have a political diner tonight. You 
should have been home hours ago.” Actually one hour ago, but I chose to keep quiet. “We 
better not be late because of you!” 

“Okay, I’ll hope on my bike and hurry home.” 

“No, we’ll pick you up.” 


4 



“Okay, let me get you the address.” Being a kid, I knew how to get to places but never 
bothered with addresses. 

Still nasty, she said, “Don’t bother. I know where you are.” 

How did she know where I was? Because she got my girl friend’s last name when we 
had gone to my house. 

The parents arrived in their four-door Dodge, I put my bicycle in the back and got in. 
Mother turned around yelling, and I mean yelling. 

“I don’t want you to ever see that tart again. She’s nothing but a whore. Her family is no 
good, what would the neighbors say if they knew you played with her? I wouldn’t have it!” 

I knew what whores were, but this was a third grade girl friend. I also knew my mistake; 
I had taken my girl friend home and introduced her to my mother. Mother ruined that romance, 
but she’d never do it again. Throughout the remainder of her existence, never ever did I bring a 
girl friend home or introduce one to either of my parents. 

My third grade teacher also made sure I could read. Mother was remiss in helping me 
learn because she rather spend her time playing golf. My teacher told mother that unless my 
reading improved to third grade standards, she would have to hold back a grade the son of the 
President of the Board of Education. That’s right, father was the Board President—boy he 
would have gone nuts. But rather than tutoring me herself—the golf course was too important— 
she hired one of the high school football players. He was great. He made me want to learn. My 
reading improved enough to meet third grade standards, but just when I was on a roll, Mother 
ended the tutoring. Why? To save money. Father gave her an amount to run the household, so 
whenever she could cut an expense, it would go into her bank account. More on that later. 


5 



Third grade for a boy—not a queer or androgyny or a girl—meant moving from Farm 
League baseball into Little League baseball. Back then boys didn’t have to curtail their 
competitive instincts to keep girls and wimps from crying and the adults berating the boys for 
being non-PC. My athletic talents were always mediocre, but in third grade, I did come in 
second in the long ball throw to one of the better athletes, Adams. Didn’t realize at the time that 
this ability would almost get me killed later in life. 

Don’t Play That Song 

In fourth grade, the public school introduced us to musical instruments, told us to pick 
one and get a parent to sign a paper okaying the school to teach us how to play. At home I asked 
mother for the okay, but as always, she did something purely selfish—No! She was vehement; 
she would not allow me to play an instrument. Didn’t make sense, my older brother played the 
trumpet, she used to play the piano and father as a kid played the xylophone. What was her 
problem? But as always the Nazi loon got her way. My revenge came 60 odd years later when I 
took a music theory course at Julliard. Tough course but a hot millennial teacher who really 
knew her stuff made it a pleasure—should have done this sooner. 

Still in fourth grade, during an after school basketball class, I bounced off the gym 
bleachers—hurt the hell out of my left wrist. The pain kept bothering me, so I asked mother to 
take me to the doctor. Instead, she goes downstairs into the basement, comes up with a board 
and taped it to my arm—not exactly state of the art medicine. That lasted for a night before I 
removed it. The following week at basketball class while catching a pass from another player, I 
collapsed on the floor in pain. The coach took me to the town doctor who found a fractured wrist 
and put a cast on it. It took me years to figure out why mother had refused to take me to a doctor 
in the first place. The answer was money. Less money spent on the kids meant more money for 
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mother. As with most females who were pretty when young, they pursued money for when they 
lost the currency of their good looks. For them money was more important than their kids. It 
actually paid off for mother. At the end of the parents’ lives, she had more saved than her 
husband who had earned it all. 

Table Dancer 

In the summer of 1957, the family went to Europe—father on business and the rest of us 
as tag-alongs. One night in Basel, Switzerland, after dinner and mother drinking too much, 
father and my older brother went to a nightclub. At nine years of age, I, however, was 
condemned to the hotel room with my middle-aged, drunken mother. For some reason, she 
started talking about her late teens and early twenties. Calculating the years, I put it at around 
1930. She especially glowed when recounting her dancing on tables at the Astor Hotel Roof 
Garden—the “in” place at the time. Once, however, when drunk, she slipped and took out the 
table, so they threw her out. Too bad, that while hearing her story at the time, my instinct didn’t 
warn me that at the end of the 20 th century, I’d be dealing with another loon, my wife giving 
table dances six blocks north at Flash Dancers. 

After Europe, mother and we two boys spent the last two weeks of summer where we 
always spent summer, at our cabin in the Catskills in a place called Beaverkill. The guys I hung 
out with, seven to eleven years old, used a gardening shed as a club house. The shed was on the 
top of a hill, surrounded by fields owned by a hot shot New York City lawyer. In the club house 
we smoked cigarettes stolen from our parents or older siblings and looked at skin magazines we 
found rummaging through garbage. At the bottom of the hill was a thick line of trees, then a 
road leading down to the Beaverkill River where we went swimming. One day, while standing 
on the rock ledges of the river, one of the gang members comes swimming furiously over, “The 
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club house is on fire!” We splash across to the other side of the river, race over the beach, up the 
road, and turn the corner. Against a pure, cloudless, azure sky, black billows of smoke rose from 
that lawyer’s once gardening shed. It was beautiful, but we were in trouble. 

My older brother and his buddies said, “We know you guys did it. The state cops are on 
their way. You punks are going to jail.” We headed for the hills, which were nearby, since there 
were mountains all around us. When we ran out of candy bars, we surrendered to our parents. 
They apparently kept the state cops from bringing us up before the juvenile authorities. The fire 
made the local paper but the cause was not mentioned. 

Our gang headed off on a new adventure after we dodged what we believed was prison 
and the faggots who inhabited it. We knew about queers back then and they revolted us. Most 
of the guys at some time or other had been approached by an adult fag trying to befriend him. 
Each of us usually carried a knife, so our hands instinctively moved toward the handle in case the 
faggot tried to get physical. Today in America, we, the young boys 7 to 11, would be chastised 
while the faggot would be considered a victim. What fools Americans have become. On a 
proportional basis, queers have destroyed the lives of more boys than heterosexuals have 
destroyed the lives of young girls. On the other hand, if some good looking adult babe was 
friendly, anyone of us would move closer in the hope of a touch or pleasant perfume. Of course, 
today we would be listed on the #MeToo website or given drugs. 

The utility company had cleared a path up and over one of the mountains in the valley for 
power lines. The oldest guy in our gang suggested we hike up the “gap” as we called it. How 
hard can it be, “the electric company already cleared the forest?” We armed ourselves—one had 
a machete, me a Bowie knife, another a .22 caliber rifle, others a spear or sling shot. We started 
early, and while the electric company had cleared the forest, they left the cut timber to crawl over 
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and didn’t touch the boulders that stood taller than us. It was tough going, but at the top, the 
view was great. We ate what lunches we brought and started down the back slope—wherever 
that led. After slogging along until mid-afternoon, we saw with relief some dark color through 
the trees that looked like a highway. But as we got closer, the highway turned into a large lake. 
There were summer houses on the other side of the lake, so we walked around to knock on 
someone’s door to find out where we were. But nobody was home. There were lots of cabin, all 
the doors were locked, and looking through the windows they were all furnished. This place was 
spooky. A lake none of us had ever heard about, populated with houses on one of its shores but 
no people. We got out of there by way a dirt road going down the mountain. That led us to a 
paved road and a woman in a nearby house who gave us something to drink and told us which 
way back to the Beaverkill Campsite. 

Summer Songs 

Our gang’s adventures turned to different objects as teenagers. The campsite was the 
perfect breeding ground for teen girls. Families, complete with hot young daughters, would 
camp for a week or two than leave being replaced by others. An endless stream for the guys in 
our gang because we were there for the entire summer. An added benefit was that the drinking 
age in NY was 18, but in hill country it was post puberty. The booze was fun but not needed for 
the girls on vacation, since their social network at home would never hear of their unladylike 
activities. Their boyfriend at home would still believe he was the only one. 

Sometimes teenage girls from nearby towns, such as Liberty, would camp by themselves 
without mommy and daddy. There was no fear of illegal aliens back then. On one such occasion 
at around two in the morning a buddy, Billy, and I were in a tent with two not particularly good- 
looking girls. 
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Suddenly we hear, “Billy, are you in there?” It was his mother. How did she find us? 
That was one of the drawbacks of the Beaverkill Campsite. There were NY State Rangers and 
spies everywhere watching the members of our gang due to our past propensity for trouble. 

Sharing the Love 

The end of summer from 1952 to 1964 always meant returning to the small suburban 
town of Midland Park in New Jersey. About 8,000 people occupying a square mile of the Earth 
that at one time had been farms. Our town was run by a cadre of Dutchmen which included my 
father and the uncle of another kid my age, Blackie. He and I had met at the age of five by way 
of a fight we had during a church play. 

The town’s oligarchs all had their own occupations while running the town’s affairs the 
way they saw fit. The publicly owned artisan wells supplying water to the town and other towns 
were sold for a pittance in order to supply a fat bribe to one or more of the petite oligarchs. 
Fannland was rezoned for a Levittown type of development to the financial benefit of the bosses. 
They even allowed a brothel in town in the disguise of an inn run by some New Jersey mobster. 
Its benefits to them were obvious. Years later when Blackie and I discovered this, we wondered 
if the girls in high school whose pants we were trying to get into were selling their charms to our 
fathers and uncles. If there’s one thing girls are good at, it’s keeping secrets from boys. 

In the late 1950s, pea shooters became the latest craze for juvenile delinquents. Hitting 
girls in certain parts of their bodies kept us entertained until they squealed to the teachers. So we 
moved out of the school yard to the real world. Hidden behind bushes along the roadways, we 
pummeled cars as they zoomed by. The weather was warm, so we got a few drivers who had 
rolled down their windows. They’d lose controlling swerving over the road and then regain it— 
we laughed our heads off. But then the cops snuck up behind us. We were caught before we had 
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the chance to run. Rather than ruining our lives by detaining us as juveniles, unlike modern day 
America, the cops took us home. 

Making girls look stupid by bouncing peas off of their butts wasn’t our only interaction 
with them. In sixth grade, we started having parties in which five guys and five girls were 
invited. No we didn’t spin the bottle—we spun the girls. Each guy would take a seat with one 
handling the 45 rpm record player. One girl would sit on each guys lap and during the song 
they’d make out and fondle each other. When the song was over, the girls would rotate to the 
next guy. Better than the modern day lap dance, or table dance, because you could kiss and 
touch each other and it didn’t cost the guy 20 bucks. The best position for the guy was running 
the record player. If he lusted after a particular girl, when she ended up on his lap, he’d raise the 
record holder so the song would repeat—until others who wanted a different pair of lips to kiss 
and body to fondle complained. 

Sixth grade or earlier was about the age when boys develop this idiotic belief that girls 
can’t take care of themselves—that they needed a boy’s protection. Girls know this and exploit 
it, sometimes out of genuine fear but often for the satisfaction of exercising their power of 
manipulation over males. 

Our small town had this weirdo guy living with his sister, called Squirrelly Shirley, in a 
big house surrounded by hedges. During the full moon, crazy Joe would stand on his front porch 
late at night howling at it. This made the little girls in the neighborhood so scared that they 
would run passed the loon’s house as though the hounds of hell were chasing them. Even the 
older teenage girls considered him dangerous—but us guys didn’t. This Larry Talbot want-to-be 
would also drive around town at night looking for who knows what. One night Blackie and I 
followed him using my mother’s car. We couldn’t use Blackie’s car because he lived next door 
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to the loon and would have recognized it. Besides, the cops wouldn’t stop us because they’d 
recognize the car as that of a councilman’s wife. Father had moved up the oligarch ladder from 
President of the Board of Education and now oversaw the police budget on the Town Council. 
We’d turn off the headlights to get close to Joe, back then car owners had the freedom to do that, 
which allowed us to see that he was looking around for something. Probably looking to way-lay 
a girl, we thought. But nothing happened. Must have been the wrong night for around the same 
time a 13-year-old girl, last seen at 9 pm in town, was found strangled and sexually assaulted but 
not raped near a brook that ran through town. Was it Larry Talbot, sounded like his M.O. of 
going for the throat? Who knows, no one was ever convicted even though there were at least six 
similar murders of teenage girls in Bergen County from 1966 to 1968. 

Our presumed serial killer had always been a nut case hassling his neighbors. For 
example, late at night, he’d intentionally shine a bright light into his neighbor’s bedroom 
windows. Okay two can play at that. Blackie and I ran an extension cord for a really powerful 
spot light. We snuck up to the loon’s house at night and hit the switch. The spot light burst into 
the living room catching his squirrelly sister smack in the face—it’s a raid by the Untouchables. 
Rat-a-tat-tat-tat, we made a machine gun noise. His sister jumped, ha, ha, ha. That put an end to 
the loon’s Apollonian illusions. 

From an early age to college age, the guys in the neighborhood didn’t suffer the loon 
kindly. Perhaps it was out of malice or a sense of gallantry to protect the little girls from the 
Marquis de Sade fears or worst to which this loon would subject these budding young femme 
fatales. The guys would throw firecrackers, apples and water balloons at his house and taunts at 
him. One guy put out a number of his windows with a BB gun. When the police showed up our 
compatriot quickly blamed the fat kid across the street. 
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Hot For Teacher 


Junior high and the first couple of years of high school were largely a bore. It was just 
the usual teen preoccupation with rock ‘n’ roll and TV shows such as the Twilight Zone, Outer 
Limits, 77 Sunset Strip, Have Gun Will Travel and lusting after girls. Freshman year brought a 
new batch of kids from the neighboring town of Waldwick. The political idiot who pushed the 
town into building its Junior-Senior High School forgot to take into account the town’s projected 
population of the kids who would attend it in the future. Within a handful of years, the school 
became too big, so the town took in students from Waldwick. Fine with me, some of those 
babes, such as Brachold, Certaro, Fraccola and Ferdella, easily outshone the indigenous ladies. 
Too bad these new girls were out of my league. I was only a minor juvenile delinquent. Got 
kicked-out of French class for the entire year as a freshman, but it did not help my standing with 
these ladies. The following year landed me in Spanish where I got kicked-out a couple of times 
but not for the entire year. On one occasion, the female teacher was praising the class’s stellar 
student while referring to me as a “vegetable.” 

I replied, “I’d rather be vegetable than a fruit.” 

“Go to the principal’s office, now!” She responded. 

During the fall my freshman year, for some reason, I went anorexic. Drastically cut 
down on the food intake but can’t remember why. Maybe to appeal to the tough looking ladies 
from Waldwick, maybe to bolster my J.D. persona or maybe the fun house mirror in the 
bathroom. Whatever, that piece of stupidity plagued me for the rest of my existence. 

Summers were still fun up in the Catskills. Trouble was never too far away up there— 
but that was part of the fun. The 200-pound, one-synapse owner of the refreshment stand kicked 
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me off its premises for life after my verbal acuity provoked him to give me a shove. If only I had 
known martial arts then. 

With eleventh grade, life changed thanks to a hot 22 year old English teacher, dark hair, 
great body, smart and who cared about her students—many of whom were brain dead like me. 
Susan knew I was the son of the president of the town’s board of election and took it upon 
herself to wake me up. Her course focused on poetry and literature from the Romantic Era in 
which she taught us to look beyond the surface words to the underlying meaning. When we got 
to studying Edgar Allen Poe, someone I always liked for some reason, my unthinking, suburban 
middle class, ignorant view of reality began to crumble. She taught me to think and coupled 
with my genetic intelligence, which mother always tried to suppress, turned me into an 
individual who thought for himself, free of the crowd conformity running most others. Her 
influence didn’t eliminate a proclivity for trouble, but no one was going to verbally beat me into 
submission ever again—physically, yes, for the time being—but not verbally or emotionally. 

Grand Theft Auto (not the video game) 

In the fall of our junior year, the son of the town’s Superintendent of Schools asks if I 
want to help steal his older sister’s car and go for a joy ride. Naturally I said yes and naturally 
we were both under age, with not a driver’s license between us. Taking the car was easy, since 
he stole the keys from her purse. No need to strip the three ignition wires and start crossing them 
until the engine turned over as in future joy rides in stolen cars. He drove for a while and then 
pulled over on Goffle Road to give me a turn. My driving ability wasn’t the best, since I had 
never driven anything beyond a go-kart before. Off we went down Goffle Road toward Midland 
Park. As we came over the hill, the cars in front were stopped at the railroad tracks crossing. I 
hit the brakes, but since the car was a stick shift, missed, and landed on the cluck. Facing 
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imminent collision, swung a hard left into a shopping center parking lot, careened off one car, 
then whizzed up the incline into the rear of another car, slamming it onto the sidewalk. We got 
out, looked around—no one dead or injured in the parking lot, all three cars totaled. I yelled, 
“Run.” He didn’t move. “Come on, let’s get the hell out of here.” He still wouldn’t move. 
“Look, if they ask us, we’ll just say some thieves stole the car.” Which of course was true, but 
we wouldn’t tell the cops that we were the thieves. He just sat down on the sidewalk. I wanted 
to split, but if he stayed, I knew he’d spell the beans on me, after all I was driving. So we waited 
for the cops—dumb. They took us to the station and released us to our fathers. We could have 
gotten away with it—no one carried cell phones cameras back then—but he didn’t have the 
metal. 

That Sunday we made the local paper, although our names were withheld to protect the 
guilty juveniles. It was my second anonymous appearance in a newspaper. The first being the 
torching of that New York attorney’s gardening shed. In school on Monday, our fellow students 
knew we were the culprits, so my buddy Elliott nicknames me, “Wheels.” I could live with that. 
Some weeks later in court, the Judge put us on probation, telling us to do well in school or he’d 
have to review the case again. We were 16 and should have gone to reform school, but the fix 
was in. The Judge was not about to send us away because one was the son of the Superintendent 
of Schools and the other the son of the President of the Board of Education, both of whom had 
extensive political connections with guys like Nelson Gross. So we walked, but it did push me 
into doing more studying, especially in Susan’s English class. 

Fast Times at MP High 

Senior year and everyone had a driver’s license—in New Jersey the age is 17. Yes, 
despite my record, New Jersey gave me a driver’s license—guess the fix was in again. But I 
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wasn’t the only one to benefit from the good-old-boy network that made society work. My pal 
Blackie, just couldn’t seem to pass the driving part of the test. So his uncle, another political 
mover and shaker in our town, went to the third driving test with him. Before reaching the 
DMV, the uncle stopped to buy a quart of booze. At the test site, he handed the bottle to the 
DMV officer and Blackie passed—without even doing the driving part. Since then, Blackie has 
never killed or injured anyone on the roads. PC socialists complain today, but the good-old-boy 
network made this society function. 

Some of the guys had fast cars but to prove who was the fastest required a drag race. 
There was a straight-away stretch of Route 17 between Waldwick and Saddle River. Route 17 
was a four lane highway with two lanes going south and two lanes going north, separated by a 
grassy divider. The two cars that would race would each take a lane heading north. Behind them 
were two other cars in each lane. These two cars in the back would slow down to a crawl 
blocking traffic in the two lanes so the racing cars could start from a near dead stop. The 
motorists behind really got ticked but what were they going to do? One of the tail cars hits its 
hom, and the dragsters take off easily hitting over a hundred by the time they reach the finish 
line, the exit to Saddle River. 

Besides drag racing, the driver’s license was crucial because now we could travel to 
upstate New York where the drinking age was 18. If we didn’t have a fake id, then someone in 
the group who was 18 would buy the booze, which we drank on the way back to a party or dance 
in New Jersey. Every so often, the guys would go into the City, also with a drinking age of 18, 
to hit the Village, a popular club or to check out a porn movie. My brother, who was in the 
Navy, sent me an id, which had my age at 24, when I barley looked 17. It didn’t matter, I still 
got into places upstate and in the City. By the end of my senior year one of my female 
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classmates wrote in my year book, “Remember all the good times we had, but I can’t see how 
you can remember them.” 

She was right. On one occasion, my pal Elliott challenged me to a drinking match. We 
got the Sliz brothers to come along to the Rainbow Lounge in Suffern to make sure we made it 
back home later, since we’d be too polluted to even walk. We drank shot after shot after shot 
until I looked to my left and Elliott was sprawled on the floor passed-out. The Sliz boys dragged 
him and guided me into his car, took his keys and drove us home to NJ. They dropped me off 
first. One of them opened the back door and helped me up the front lawn embankment to my 
bedroom window. I had left it open in order to sneak back into the house without the parents 
knowing I was drunk. Everything was going quietly, but as the Sliz boys left to take Elliott 
home, they started yelling and peeled out in the car, which alerted my parents. The Sliz boys 
always pulled these kind of antics and not always without consequences to them. 

After drinking out our welcome at the Rainbow Lounge, Elliott, the Sliz boys, another 
classmate and I went looking for other places upstate to get served. One Saturday night outside 
Suffern, we pulled into the gravel parking lot of a non-descript bar. Inside, the patrons reminded 
me of the hillbillies who populated the bars in the Catskills during my summer vacations. A 
couple of summers earlier at 15, a friend and I were playing pool in a bar in Lew Beach until 
some local chased us out at the point of his hand gun. That time it was my mouth that got us 
bounced. “What did we do?” I asked, as we ran through a field to get away from pistol Pete. 

My friend said, “They don’t like being insulted.” 

Once inside the bar outside Suffern, we were immediately asked to leave, probably 
because the bartender thought some of us under age. On the way out one of the Sliz boys mouths 
off and the hillbillies start after us. We run to the car, everybody plies in, Elliott starts it up, puts 
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it in gear, begins to peel out and someone idiot in the back seat yells stop while I’m sitting next 
to Elliott yelling at go-go-go. Apparently, Elliott, not wanting an Isadora Duncan, hits the 
breaks. A hillbilly reaches the car, pulls open Lee’s door and slugs him in the jaw. Lee lets out a 
yell and we’re surrounded by hillbillies—thank goodness this was before the movie Deliverance 
and we were all white. Lee apologizes for his verbal insults and the rednecks let us go. 

We continued north somewhere up a New York way and pulled into a fancy looking, 
brightly lit-up club. Inside, the people were dressed up—some in tuxes and the girls in dresses 
with diamonds and jewelry. We got some strange looks, but they didn’t seem hostile, which was 
a welcome change. The guys headed to the bar while I found the men’s room. Inside, some girl 
walks in wearing a black dress with sequins. Uh-oh, I’m in the wrong bathroom, but then I look 
down at the urinal I’m using and conclude it’s for both sexes. The girl walks over to the urinal 
next to me smiles, lifts her dress and starts using it. Hurrying back into the bar, one of the guys 
one says, “They’re all queers in here. You can’t tell the guys from the girls.” “You can in the 
men’s room,” I said. This time we kicked ourselves out laughing. 

The Great Pumpkin 

Goosey night of our senior year, the night before Halloween 1964, the Sliz boys and I 
were riding around with another classmate looking for pumpkins to abduct and smash. Driving 
up Franklin Turnpike we spotted this huge pumpkin sitting on the brightly light front stoop of a 
house. The front door was open, but the outside storm door, made largely of glass, was closed. 
This allowed the owner to keep an eye on his prized Halloween decoration from inside the 
house. It was clearly a trap. The owner was broadcasting, “I dare you juvenile delinquents to 
even try to steal my pumpkin.” Not being JDs to ignore a challenge, we stopped the car in front 
of the house. It was a long way from the road to that Brobdingnagian pumpkin. I was ridding 
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shotgun at the time, so it was up to me to snatch the squash. Closing in on the target, the living 
room was lit with the TV, so I knew the owner was watching some show. Stealthy my arms 
reached around it as though it were a virgin and I took-off running for the car—damn it was 
heavy. One of the Sliz boys had rolled down the front door window for me to push the pumpkin 
threw. But it won’t fit—it was too big! He opened the door and I jumped in with the abduction 
on my lap. The car peeled-out with the usual Sliz boys derisive insults shouted at those who 
couldn’t catch us. 

We headed to Glen Avenue—a long, winding steep hill with a mailbox at the bottom as 
our target. Before starting our bobsleigh run, I leaned out the front door window and one of the 
Silz boys outside the car gives me the pumpkin. He jumps in the back and off we go zooming 
down the hill. Nearing the mail box, my knee hits the door handle and the front door pops open. 
That left me balancing on the door with my upper body hanging out the window holding the 
pumpkin and my legs inside with the other Sliz holding my ankles so I don’t end up where the 
pumpkin was going. No way was I going to abort this challenge. Here comes the mailbox, I let 
go the pumpkin right on time and BOOM! Sliz pulls me back inside and we speed off laughing. 

Free Speech 

Fall meant deciding which college some of us seniors would try to get into. I pulled out a 
map of the U.S., scanned from the East coast to the West coast and said there—Berkeley. It was 
the farthest away from Midland Park and the parents. Could I get in, most likely. Since the 
Judge in the grand theft auto case warned me to do well in school—I did. 

In applying for college it was necessary to have one of the guidance counselors forward a 
student’s school records and, if requested, private evaluations to the college admission’s office. 
Armed with the papers the counselors needed in order to send my records to Berkeley, I 
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approached them. Not one, not one would send my records to Berkeley. Each repeated the 
other, “Your grades aren’t good enough—don’t bother. We’re not going to waste the school’s 
time.” It didn’t make since. They had forwarded my records to schools that were a lot harder to 
get into than Berkeley. Why the blockade? So I ended up attending the second furthest college 
of my choice from Midland Park: the University of Colorado. The guidance counselors had no 
problem sending my records there. 

There are times my own slowness and stupidity amaze me. In early 1965, Berkeley was 
in the forefront of the Free Speech movement on college campuses that would soon evolve into 
the anti-war and hippie oppositions. When I was trying to get the guidance counselors to do their 
job, Berkeley students were engaged in a mass act of civil disobedience. They were demanding 
the university administration lift the ban on political activities and acknowledge the students’ 
right to free speech and academic freedom. The civil disobedience did not attract me to 
Berkeley, it was the distance from Midland Park and my Nazi parents. My parents knew I 
wanted to go to Berkeley and one of them or both had decided to prevent it. They knew if they 
had outright forbidden it, I might do what my brother did—join the service. So, my father, at 
that time still the President of the Board of Education, used his political clout to have the 
guidance counselors prevent me from applying. Even if I had insisted they send my records, 
anyone of them under pressure from father could have called Berkeley’s admission office to deep 
six my application. Unfortunately, the realization of political interference in my life didn’t occur 
for decades. My buddy Blackie had worked as a high school guidance counselor, and he said 
that just parents, not even board of education members, had enough influence over guidance 
counselors to push their children in certain directions. There also ways to sabotage a kid going 
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to the college he wanted and for which he had the grades. That one underhanded, despicable act 
of the parents changed whatever destiny was mine. As if I didn’t already despise them enough. 

Driver’s Seat 

Still in my senior year and as a result of Susan’s teaching, I put together somewhat of a 
philosophy, or more accurately an objective in life after experiencing an epiphany—the only one 
I can recall. Late for class, I ran into Susan who had just parked her 1963 Chevy Corvette 
Stingray with buck seats and four on the floor. 

“Why are you late?” She asked. 

“I was just finishing up this paper for English” 

“Let me look at it.” I gave her the paper that expressed the philosophy and we went into 
a vacant classroom where she read it over. She liked it and made a few grammar corrections. 

“This is good. Why don’t you sit in on my English class this year? I think you’ll like it 
and gain some more incite from it.” 

I agreed and for the rest of my senior year took two English classes—one with her and 
one that was a waste of time with some androgynous, narrow-minded clown. 

Every once in a while, Susan would give me a ride home from school in her Stingray. 
Sitting in those bucket seats, every time she shifted gears, her skirt moved a little higher on her 
thighs. To this day, I still regret not at least trying to put a move on her. Boy was she hot. 

As for girls my own age, the only regret is that too many of them said no, and as for the 
ones that were interested in me, it was impossible to tell until graduation. A few of girls made 
their interests clear in the notes they wrote in my yearbook. Good grief, why wait until high 
school was over to tell me. But that’s the way girls function. Since guys can’t read minds even 
though girls believe they can, guys have to take a shotgun approach by hitting on one girl after 
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another. This results in numerous rejections and hits to a guy’s ego. For instance, my buddy 
Blackie was hot for one girl who sat next to him in class until the teacher pulled him aside to say 
the girl complained about him looking down her blouse. If true, she shouldn’t have worn such 
revealing blouses, but she did in order to attract guys. Problem was it attracted a guy she wasn’t 
interested in at that point in time. Such is the very basis for Feminazism and its miscarriage the 
#MeTooHo lunacy. Girls advertise their charms to attract guys, but when it’s the wrong guy, 
they accuse him of sexual abuse—meaning he didn’t read their minds to realize they didn’t want 
him but the other guy. As Phyllis Schlafly pointed out, girls became feminists because they were 
upset that the guy they wanted to ask them to the Senior Prom didn’t. 

In 1965, the shotgun approach didn’t end up ruining a guy’s future. Eventually, he finds 

one that is interested in him. My date to the Senior Prom was one such young lady. Our Prom 

was called “Star Dust,” which is from where we all came and would eventually go. My date was 

a smart girl who ended up marrying the football quarterback and the class’s financial success. At 

the end of the Prom, she wrote a little poem in my program: 

When the leaves of this page 
Turn yellow with age 
Don’t ever forget 
I remember you yet. 

Nice, I still remember her. 


Little Honda 

With a couple of hundred dollars, a 50 cc black and white Honda became mine. Great 
little bike for tooling around the suburbs but longer trips to the shore or the Catskills were tough. 
Nice part of those days—no helmets to constrict the experience, and because the seat was small, 
the girls had to hold on to you—until they got scared and told you to stop. 
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On one occasion after our yearbook signing party with a little drinking, I offered one of 
the Waldwick dolls, Connie, a ride to the next party. Since freshman year, my fortunes had 
improved—I owned a motorbike. She accepted, much to my surprise, and away we went with 
her arms around me. Okay, so her longtime boyfriend could beat up most of the guys in my 
class, but he wasn’t around having graduated the year before. This night was looking up. We 
head off, being followed by some of other classmates in cars because I knew the way. Then I 
took the comer into the dead end street of the party a little too fast. To avoid wiping out, we 
went over someone’s lawn and through a small hedge. “Stop!” she yelled, jumped off and into 
one of the cars. 

As irony always has it, years later she ended up living on that dead end street where I 
grew up. Her house once held one of the guys in the gang I palled around with. The gang built a 
two story club house in his backyard, near the remnants of woods. Nearby housing developers 
involuntarily supplied us with our building materials. Late at night we’d sneak over to the 
houses being built carrying our Boys Brigade flash lights. Boys Brigade was similar to the Boy 
Scouts—only no queers and still no broads. Amid the skeletons of partially completed houses lit 
only by starlight and our flash lights we grabbed 2x4s, sheets of % inch plywood and nails. We 
avoided moon lit nights—too easy to get caught. The sheets of plywood were difficult to 
surreptitiously maneuver through the uninhabited hopes of families yet to exist. Two of us could 
easily handle one, but two sheets—forget it. Over multiple nights we amassed our supplies and 
built the club house after school and on the weekends. Not a bad job. It never collapsed and 
provided refuge from our parents and safe keeping for the porno we collected from garbage cans 
or, as with our building materials, stealing. My passenger, Connie, who bailed from my Honda, 
never knew the insignificant history of her future home. 
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The Honda gave me freedom from relying on using the parents’ cars. Except for the bugs 
in the mouth, it was a great way to travel in the wann weather, and meet chicks at parties. Going 
home late on a weekend night, usually by way of Highland Avenue, took me to a stop sign 
before crossing Erie Avenue. The middle of Erie bulged higher than Highland. It made for a 
type of ramp. So well before the stop sign, I’d stop, listen, and then turn the throttle up, shift the 
gears for a running start to pull a little Evil Knievel going over Erie Ave. Of course, I wasn’t 
sure whether a car was coming down Erie at the same time—but that was part of the thrill. 

Here They Come, The Baby Boomers 

Our high school yearbook, “The 1965 Parker,” largely avoided the typical cliches, thanks 
to Adams. The opening panorama showed us trudging into school with the American flag 
waving in the background at half-staff. Not an accidental choice, but foresight of our future as 
the Viet Nam War metastasized through America. My profile on one page while in class shows 
me wearing a Goldwater button. A number of us set up a Goldwater for President Club not 
because we were reactionaries, but because we knew Johnson was lying about not going to war 
in Viet Nam. The draft still existed then, and as avid listeners of Dylan’s songs, we knew who 
the “Masters of War” were going to send to die in Viet Nam. 

The only other place my picture appears is the obligatory portrait. Most yearbooks just 
list the name and maybe a nickname or sports and club memberships. Adams, however, wrote a 
sentence describing a senior’s character. For me, he wrote “Where good and ill, together blent, 
wage an undying strife.” At the time I didn’t get it, but after all these years, he was right. 

The comments that a number of friends wrote in my yearbook seemed to express a 
related insight, “Don’t forget the great parties—but I really don’t see how you can possibly 
remember them! Love Lorraine.” 
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Graduation day in June 1965 meant parties. At one, the guys who during our senior year 
had gathered in the boy’s room before the start of school every day were again gathered. This 
time for farewells. All through that year, one of the guys from Waldwick would regale us every 
Monday morning over the girl he had fun with on the weekend. His sexual escapades amazed 
me and the other guys. At this “so long” party he says, “You know all those times I told you 
guys about the fun I had with the girls I went out with? They were all lies!” Nobody punched 
him, but we were all surprised. Since then, whenever a guy told me about his time with a girl, 
unless it was his wife, I listened politely, but never believed it. Maybe what he said was true, but 
it didn’t matter, I always dismissed it as bragging. 

A few days after graduation, I snuck up to the front of the high school to continue the 
traditional of painting something on it and signing “Class of 65.” “May our ideals be high; Only 
in dreams to fly.” What do you expect for a 17 year old? 

With graduation, some of the guys stepped into the real world—Vietnam or Canada. 
Others, like me, continued the partying through summer because we were going to college. The 
girls, like always, didn’t have a care in the world, except what color to paint their toe nails and 
what dress to wear to attract the beau of the moment they were after. 

The parties were many in the suburban towns, down at the shore—Ocean City, Long 
Branch and up in the mountains—New Paltz. More than once, I ran into Adams from the long 
ball throw singing at a party. He wasn’t in a band, but just step up to the mike and sang—he 
always had chutzpah. 

Our class’s unofficial theme song was “I Can’t Get No Satisfaction.” Often sang when 
mixed with boozed and always too loud when cursing the parties and hamburger stands. At one 
burger joint met a 15-year-old girl who delighted in taking daddy’s Thunderbird for a spin with 
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me in it. We had “fun, fun, fun till her daddy [took] the T-bird away.” When he found out, she 
was grounded. 

Towards the end of summer, Bauer, the smartest guy in our class, and I hitchhiked to 
Miami. Why Miami—who knows; it was his suggestion. We knew our parents would never 
allow us if we asked, so I told mine I’d being saying at the Bauer’s house and he told his he’d be 
staying at our summer cabin. We didn’t have much money, so we always bolted from hotels or 
restaurants. On the way, we learned that eating ice cubes, which were free in motels, 
superficially curbed the appetite. We both carried knives not wanting to end up the perversion 
treat for some sicko fags. One time, a couple of guys heading for Viet Nam let us sleep in their 
trailer. I told Bauer, I’d keep first watch and put my hand on the hilt of my hunting knife just in 
case. But I fell asleep. So we were lucky then. 

Miami was nice, we snuck onto the Fontainebleau beach—everybody was white then and 
lots of tanned sexy blondes. Our last night in Miami, we went out our first floor window in the 
Surfside hotel late at night to avoid paying. Made out way at night to a shopping center with a 
water fountain that had walls wide enough on which to sleep. But every time I feel asleep my 
ann would plop into the water waking me up. On our way north, we stopped at Cape Canaveral 
to watch a launch but it was delayed, so we missed it. One 30 something lady gave us a ride 
with a small boy sleeping on her front seat. She kept looking at me in the rearview mirror 
saying, “I know you. I know what you’re thinking.” Maybe if I hadn’t been so tired, I would 
have put a move on her. In New Jersey the State Police picked us up—they had been looking for 
us since we left, a week ago. Here’s why. The Sliz boys had called our parents pretending to 
ask for us. With my parents they asked for Bauer saying, “Oh we heard Bauer was staying with 
you, since he’s not at home.” With Bauer’s parents they’d ask for me. “Oh we heard Roy was 
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staying with you, since he’s not at home.” Our parents got together, realized our trick and 
notified the State Police. 

Summer 1965 was over. The Board of Education had fired Susan. The reason they gave 
was that she was “teaching her students to think.” Typical of small town, small minded 
America. From birth until summer’s end, I had been economically and emotionally stuck in 
Midland Park. My first decision of freedom had been manipulated by the parents, which set my 
life in a direction it never should have gone. Everyone I’ve met and everything that’s happen in 
my life since then doesn’t matter—they’re all meaningless. 

War of the Worlds 

Home for summer and work from a boring year in Colorado, my buddy Elliott came up 
with a great idea of sticking it to those we called the “ugly people”—narrow minded 
authoritarians and the generic fools living where we grew up. In the tradition of Orson Wells, he 
invented a process for putting together a hot air balloon made out of the same type of plastic used 
by dry clearness to cover clothes. Following his instructions, our group of rebels melted plastic 
sheets together using blow torches, used stainless steel wire to make a ring with a sterno can in 
the middle and attached it to one end of the balloon. A flare was hung from the sterno can with a 
fuse extending to a cigarette. We’d light the stemo to fill the balloon with hot air and just before 
launch, light the cigarette. Once in the air, the cigarette burned down to ignite the fuse that then 
lit the flare. All this happened at night, of course. 

Lots of people in Bergen and Passaic Counties got upset, called the cops and the press. 
Even the Hayden Planetarium and McGuire Air Force Base started investigating. Both claimed 
it was not a U.F.O. but the satellite Echo I, which was 200 feet in diameter. We laughed at this 
attempted cover-up. Our balloons were maybe 5 feet by 7 feet. After our two week campaign of 
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ballooning, a growing number of people were claiming that flying saucers were here exploring 
earth. The Saucer and Unexplained Celestial Events Research Society said, “The objects 
represented something very advanced and very powerful.” 

After our success in Northern New Jersey, we decided to try for the big time—New York 
City. When the weather report had winds blowing from west to east, we went to the foot of the 
Palisades across from the City and launched the balloon. Next day, we scanned the papers but 
no mention of U.F.O.s or flying saucers. Then we realized. New York is so lit up at night that 
no one would see our red light in the sky. So ended out extraterrestrial practical joke. We went 
back to college and Elliott’s unique quality of sticking it to the establishment died when he got 
married. 

Eve of Destruction 

College only turned out to be a safe haven for a handful of years. Those of us guys in 
college knew we were on borrowed time. The periodic news of the death of a prior classmate in 
Viet Nam who never made it to college or dropped-out or funk-out or ran out of money reminded 
us every day that the most powerful nation in the history of the world was perched waiting to 
send us halfway around that world to risk our lives guarding Firestone’s rubber tree plantation in 
the Mekong Delta, or some other U.S. business investment. 

By 1967,1 had had enough with studying aerospace engineering. It just didn’t seem 
important with my contemporaries dying in a stupid and useless war. So I tumed-on, tuned-in to 
somewhere and dropped-out. But after dropping out of the University of Colorado, I wasn’t 
going to Viet Nam, instead underground with an assumed name to Goleta, California. After 
Susan was fired, she went to the University of Santa Barbara located in Goleta for graduate 
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studies, so why not visit her. No way was the female head of my draft board going to make me 
do to the Vietnamese what the British tried to do to us Americans. 

Goleta was nice—no oil on the beaches yet, and Susan was a smart person with whom to 
talk. The War was out of my life temporarily, and I sat in on grad school classes, including one 
of Susan’s. My draft board tried finding me without success, but I knew eventually I would have 
to return to college for another 2-S exemption. Spring 1968 brought me back to the University 
of Colorado and the cherished 2-S exemption. There I played center middie on its Lacrosse team 
and did volunteer work on Bobby Kennedy’s Presidential Campaign. 

Kennedy or Eugene McCarthy were the last hope within the system for the guys of my 
generation not to end up prematurely dead, maimed, poisoned or psychologically destroyed in 
Viet Nam. For the girls, as always, it was which campaign of the rival candidates they were 
more likely to meet a guy who would support them for the rest of their lives. On June 3, 1968, in 
San Diego, Kennedy spoke mainly to us guys, “What we have to offer is the world’s last best 
hope—youth, not a time of life but a state of mind, a temper of the will, a quality of the 
imagination, a predominance of courage over timidity, of the appetite for adventure over the love 
of ease.” The next day, they murdered that hope. 

The pronoun “they” is correct. Years later in 1975, A1 Lowenstein and Paul Schrade 
started an effort to re-open the Robert Kennedy assassination case in which I joined. Sirhan 
Sirhan was convicted in 1969 but it appeared to us that a second gunman had actually killed 
Kennedy. First, Sirhan carried a .22 caliber Iver Johnson handgun with eight shots, but more 
than eight shots were fired in the hotel’s pantry. Second, famed Los Angeles coroner Thomas 
Noguchi’s autopsy found powder burns on the senator’s jacket and on his hair, indicating four 
shots fired at point-blank range from behind, including the fatal shot to behind his ear. Sirhan 
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was standing in front of Kennedy during the shooting and was not close enough to cause the 
powder burns. Third, a security guard also carrying a handgun was walking behind Kennedy at 
precisely the angle from where the shots to Kennedy’s head and back were fired. He has 
consistently denied firing his weapon although witnesses testified he did. Police never examined 
the security guard’s gun. Fourth, the police confiscated Sirhan’s gun but screwed up the 
ballistics testing. A subsequent effort to retest the ballistics required a re-firing of Sirhan’s gun. 
The problem was that by then someone had run a metal wire brush through the barrel making 
ballistics impossible. So subsequent investigations couldn’t match any of the bullets from the 
wounded bystanders or Kennedy to Sirhan’s gun. Fifth, Los Angeles police bullied or ignored 
witnesses who claimed they saw Sirhan with a dark-haired woman in a white polka-dot dress. At 
trial, prosecutors brought in a blonde-haired woman with a green polka-dot dress and claimed 
she was the mysterious woman in question. A re-examination of the assassination of Senator 
Kennedy was ordered by the courts but the result was the same—Sirhan remained the escape 
goat. 

In the fall, I started at Boston University and joined S.D.S. Went to demos, helped take 
over buildings, had nasty arguments with college officials, helped in a Black Panther used 
clothing drive and lusted after Angela Davis who spoke on campus and my radical seminar 
professor—boy were those two babes yummy. Almost made it to the Days of Rage in Chicago, 
but a fellow SDSer talked me out of it. It was always the same old argument of trying to use the 
system to change it or go outside the system to bring it down. In hindsight, neither really made 
any sense. Back then the war hawks were running the show, now it’s the PC-Feminazis. Both 
hate liberty and try to sacrifice you on the altar of their interests. As for outside the system, 
blowing up corporation bathrooms or townhouses just didn’t seem relevant. 
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My main objective in Boston, however, was to beat the draft, which kept breathing down 
my neck. The 2-S deferment didn’t last forever, but a little luck and planning did. On the 
planning side, I found an anti-war shrink who willingly, for an amount of money, wrote letters to 
keep guys like me out of the draft. The problem was that the draft boards had become suspicious 
of him, so I couldn’t just walk in and lay the money down and walk out with an effective letter. 
Instead, I started seeing him once a week over more than a year. That meant, I was a legitimate 
patient. On the luck side, I re-injured a knee originally thrown out while playing Lacrosse at 
Colorado. 

With the knee, I first tried an orthopedist who had been a Marine—no way was he going 
to help me avoid the draft. He thought I should go over there and take a few rounds for the 
military-industrial complex and Nixon’s policy of Vietnamization. Next, lady luck stepped in 
with an appointment with a doctor at the University. His son was my age and facing the same 
predicament that all guys in our age range faced, so he wrote me a great letter for the draft board. 

Spring 1970, along with my cane, which I no longer needed but the military didn’t know 
that, we potential canon fodder, early in the morning, are sitting in a room at the draft board. A 
room filled the doom of morose guys my age fearing the worst. Some soldier comes in and tells 
us to follow him. I get up and start walking normally toward the door. One of the guys says, 
“You forgot your cane.” I hurry back for it, and start hobbling on it to the door. The rest of the 
guys start laughing. 

As the day wore on, my old buddy Bauer with whom I had hitchhiked to Miami was one 
of the potential draftees. He was now playing in a local rock ‘n’ roll band. When my name was 
called, I handed over my two letters to the officers: one stated I was unfit for the military 
because of a bad knee, the other that I was unfit because of a bad attitude. Midway through the 
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day, they finally read my letters and called me to a window. The soldier said, “You have been 
found unfit for military service and are free to go.” 

The best words any man in my age bracket back then could hear. But now what to do. 
Since 1965, when I walked out of high school, to 1970, my life, like those of so many other guys, 
was ruled by the draft. Some just gave up and went—40 percent of those in Vietnam were 
drafted, some volunteered because they had no other choice, some were told by judges to join or 
go to jail for some minor crime, and some were gun-ho. Some even lived in a drug induced 
illusion day in and day out. In the Boston University dorm Myles Standish Hall, the guys in the 
room next to me smoke dope all day and night long. Once I asked one of the guys why. He said. 
“Look at what’s outside. There’s no place else to go.” 

He was in part right but also wrong. True there was no place else to go in America but 
not the world. Even in America the place to go was not a place but a potential future time 
because the times were changing. 

When hitchhiking from Boston back to Jersey a driver left me off at the small shopping 
center on Franklin Avenue just east of the Grand Union in Ridgewood. Complete with beard and 
shoulder length hair I stuck out my thumb for a ride to Midland Park. A housewife in her white 
convertible pulled out of the shopping center going my way. She looked at me with obvious 
distaste and disapproval and stepped on the gas to get away. Her two young daughters in the 
back seat, probably around 10, turned, smiled threw me a flower and flashed the peace sign. At 
the 1969 mobilization to stop the war, beyond the battling at the Justice Department, the sense of 
the 500,000 people was one that the war hawks of the older generation were in retreat while 
many in the new generation were moving to liberty, equality and fraternity. Even the girls 
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seemed to stop playing their stupid games and were willing to help in ending the lunacy of the 


war. 

Then the Feminazis shrilly pushed their way onto the scene with a new con to replace the 
prior establishment. Not only should men put girls on a pedestal for romance but also for any 
occupation, economics, law and whatever she wanted to do regardless of her abilities. Just 
another special interest group wanting preferential treatment, but this one declared all girls 
should be treated as princesses. At Boston University, a band of Feminazis started putting small 
stickers around the college saying, “It’s not your heart he’s after.” Obviously, but they failed to 
address the other side of the same story, “It’s not you she’s after, but your wallet.” Fair is fair, 
but try telling that to any female who lives by lies and false impressions. I never bought into 
their ideology except for about 10 minutes when I was trying to hustle this hot looking Feminazi 
at Boston. What surprised me, was all the guys who bought this garbage or pretended to believe 
it. What once seemed as a bringing together of the two sexes for both their benefits has turned 
into total war for the past half a century. 

After Kent State in 1970, the anti-war movement held another demo in D.C. with around 
100,000 protesters. Sitting on the ground in the crowd listening to the speakers, Candice Bergen 
was introduced. “What the devil is that rich, spoiled broad doing here?” I thought, and stood up 
to take a look. There she was dressed to the hilt in her Madison Avenue mod. Then I knew the 
anti-war movement was dead. While some of the old SDSers were blowing up restrooms, others 
were co-opting their way into the establishment’s panties represented by Bergen. I left and went 
back to Boulder, Colorado. 

Started shooting coke, heroin, angel dust and anything else that dissolved in water. One 
of the hippies in the house where I was living was a hardcore junkie. He’d come into my room 
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when I was sleeping and search throw the dresser draws looking for dope. Once, after he 
dropped some methadone, we went to the supennarket. We’re at the checkout cashier with him 
standing in front of me. Suddenly his body starts shaking; he was oding. So I hit him a couple 
of times on the back and he straightens out. The hippie culture like the anti-war movement had 
gone sour. 

Early that spring while walking passed the University’s rugby team practicing outside the 
stadium, someone shouts “Hey, Den Hollander.” It’s my former physics professor with whom I 
had played Lacrosse for the University a few years earlier. His nickname was “Stick” and the 
president of the only motorcycle gang in Boulder and the only person I knew who could do a 
back flip from a standing still position. He also dated the hottest babes on campus. 

“Why don’t you come out for the rugby team? You always liked to hit the other guy in 
Lacrosse even though it wasn’t allowed. With rugby, you hit the guy with the ball all the time.” 

I thought about two seconds and said, “I’ll be here tomorrow.” No way I could keep shooting 
heroin and play rugby, so goodbye junk. The team did fairly well, we made it into the semi¬ 
finals with me playing flanker. At Colorado, the flankers did not switch between blindside and 
openside, but stayed on the same side of the field throughout a half. My coach once told me, 
“Den Hollander if you were 20 pounds heavier, you’d be the best flanker I ever saw.” That was 
a great compliment and touched on a quality and a problem throughout my life. My quickness, 
innate anger and reckless abandon gave me the temperament of good flanker, but my 160 pounds 
made it difficult to keep a scrum from spinning. At season’s end, I went back East. 

Centerfold 

A friend had just graduated from Georgetown and wanted to hitchhike to San Francisco. 
The city had just started allowing bottomless go-go girls in North Beach. We used to frequent 
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the topless joints in D.C. when he was in college. Sometimes the girls would come over and sit 
with us just to talk, since we were obviously college guys and poor. They didn’t even bother 
conning us for a drink or meal even though they were also college girls and poor. Hitting clubs 
in North Beach were the girls wore no g-strings at all sounded inviting. 

Once on our sojourn, a hot, young and obviously rich girl in a red sports car stopped. She 
said, “I can only take one of you because as you can see my car won’t fit you both. So you guys 
decide which one.” Personally, I thought she was just exercising her power as a hot babe to see 
whether one of us would give up other. If that happened, she would just speed off laughing. 

Girls are tricky like that, but it didn’t work. We both declined to leave the other, and off she 
sped. 

Somewhere in Missouri, three hippie guys in a van pick us up. Two were our age and 
one looked like he was still in high school. They were going to San Francisco, so no more 
hitchhiking. They only had one cassette, however, the Rolling Stones album “Sticky Fingers.” 
By San Francisco, we knew all the lyrics by heart. In Kansas, we pulled into a campsite for the 
night. The night sky was packed full of stars searching across flat Kansas. More than I ever saw 
up in New York State. It was just beautiful lying out there under them. In Colorado, the cops 
busted us and others sleeping in a camping ground. It turned out there was a missing persons 
report on the high school kid, so we sat in the police station while the cops notified his parents. 
All the while, I kept hoping the cops didn’t search us. Hitchhiking across America with long 
hair in the time of Easy Rider wasn’t exactly safe. So I carried a loaded semi-auto .25 caliber 
pistol. At least I’d take one or two red-necks with me. The cops never did search us and the 
kid’s parents allowed him to continue to San Francisco, so they released us. In Utah, while 
cruising by the Bonneville Salt Flats where racers set land speed records, I half mockingly said 
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to the driver, “Hey, why don’t you turn off and see how fast this thing can go on the flats?” To 
my surprise he did and we were immediately stuck in porous salt and mud. It must have rained 
the night before. He tried driving out, no good. We pushed and pushed, no good. We tried 
flagging down help, no good. The few cars on the highway just whizzed by. Were we to die in 
this god-forsaken desert lorded over by the Mormons? We finally started thinking civil 
engineering and put some cardboard and rocks under the tires for the back wheels to grip. With 
a few more heave-hos, the van was free and we were free to live until another stupid deed. 

In San Francisco, my buddy got the two of us a room at some Jesuit seminary, since he 
had graduated their college, Georgetown. He couldn’t get the van guys in, so they went their 
own way. The next day, the two of us hit a trendy downtown bar where a friendly older 
bartender lady entertained us with stories and dancing behind the bar. At night we went to North 
Beach, stopped in a few topless-bottomless clubs to which I remarked, “These aren’t centerfolds. 
They looked like the tired, old strippers from the Village.” 

Meet Me in St. Louis, Louis 

We headed back East. I stopped off in St. Louis for the rest of the summer and my buddy 
continued home to New Jersey. St. Louis was great. I ended up crashing with an old buddy 
from Colorado who had a cracker, a black guy—naturally called Rap, and a pregnant girl for 
roommates in a large apartment. None of the guys were the father. All summer long, she 
couldn’t decide what to do when the baby was bom: keep it or give it up for adoption, 
murdering it through abortion was not an option for her as it is with so many self-centered 
females. We were living in Clayton on Southwood Avenue, right next to Forest Park. Forest 
Park had been the site of the 1904 St. Louis World’s Fair. Across from the park on the northern 
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side along Lindell Boulevard was a row of mansions built in the late 1800s by the city’s 
millionaires—beautiful houses. 

My old college buddy had a younger brother who hung out with a crowd that played 
softball a few nights a week at John Burroughs prep school in Ladue, a few miles down the road. 
Ladue was the wealthy suburb of St. Louis. The softball games included a bunch of friendly 
people, some still in high school, some older than me, such a teacher and another married lady, 
and a guy who had actually tried out for a pro football team. The group started calling me “Ace” 
for a reason that escapes me, but unlike my Eastern pals at the time, it wasn’t derogatory. When 
I bought a 54 Chevy pickup truck to get to the games, the DMV required me to put my name and 
address on the door, so I used “Ace.” Sometimes a car with babes would ride by with a couple 
leaning out the window, “Hey Ace, hey Ace.” Why were the girls out here so friendly compared 
to the East Coast? 

My buddy from Colorado worked in the public health department and was friends with a 
married couple who were both doctors. Their sons who played in the softball games had a band 
and the doctors invited my buddy and me over for dinner. The doctors also had a five-year-old 
platinum-blonde beauty whom you knew was going to break a lot of hearts. Sarah focused on 
me and said she wanted me to come over the next day and play dolls. From her older brothers, I 
got the distinct impression Sarah got what she wanted. 

After dinner, Sarah’s mother said, “You know she expects you to be here tomorrow.” 

“You’re kidding,” I answered. “Won’t she just forget?” 

“Not her and be ready to play dolls,” she smiled. 

“Do girls really pursue guys at that young age?” 

Her mother laughed, “Of course they do. It’s genetic.” 
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Baby sitting was something I had never done and playing dolls was something that never 
even crossed my mind. 

The next day was largely spent playing dolls with a five-year-old doll, which quickly 
evolved into a friendship, or from her view something more? I took her to some of the softball 
games where I put her into the care of one of the high school girls with instructions to avoid any 
brain washing. Also took her swimming in my 14 year-old-girl friend’s pool. One time, my girl 
friend and I were sitting on the edge of the pool dangling our legs in the water when Sarah, held 
afloat by an inflated tube, paddles over. She looks at my thigh, runs her hand across it as though 
she’s a grown woman, then turns back to being a five-year-old and paddles away. My girl friend 
and I just look at each other in amazement. Playing dolls and taking Sarah to the softball games 
and swimming was the closest I ever got to being a parent. 

As the softball games continued, one guy and I fell into a home run derby contest, but 
can’t remember who won by summer’s end. At least half the players were girls, so reflecting the 
lunacy of the times they wanted a game of guys versus girls. Us guys said sure, and too make it 
competitive, we won’t use gloves and would bat our opposite ways. Gee, guess who won. As 
the slaughter progressed, some of the girls got so mad that when they were thrown out at first 
base, they’d give me, the first baseman, an elbow as they ran by. Somewhere deep down, girls 
really disliked guys. 

My summer of softball, friends and Sarah sitting ended too soon. I thought of settling 
there, finishing college at Washington University, which was a few blocks away, but went back 
East to attend Columbia’s School of General Studies. Most likely a mistake, but once again, had 
it not been for parental interference with my college education, it never would have happened. 
Therefore, in the end, as with everything else, it was meaningless 
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Derry 


Columbia didn’t pan out, so looking for something worthwhile to do, I went to Northern 
Ireland to see if the I.R.A. would take me. Really dumb, thinking the I.R.A. would allow a 
Dutchman to join. My interest in them started in the summer of 1969 when working in England. 
The British papers were filled with the “Troubles.” England had done to Ireland what it had tried 
to do to America. 

Starting in the 1600s, England created a colony in the northern part of the island country 
run by Protestants imported from England to keep the Catholics under the boot-heel of the 
British. The southern part won its independence in 1921 but the north remained tied to England. 
In the late 1960s, the Catholics in the North began protesting the system wide violation of their 
civil rights by the ruling Protestants. Conflicts between Catholic youths and the Protestant police 
resulted in riots and the deployment of British Troops. The Brits sided with the Protestants, so 
the Catholics created their own paramilitary force the I.R.A. and the Protestants did the same 
with the U.V.F. 

At Heathrow Airport, the British Customs agent gave me a strange look on seeing my 
ticket to Belfast and asked me my business there. “Just a Christmas vacation,” I said and 
boarded my flight. 

Stepping off the plane in Belfast, there were none of the usual waving folks waiting for 
family and friends, just annor vehicles and British troops carrying assault rifles. This territory 
was clearly occupied. After finding a bed and breakfast, I heard some explosions, and in the 
words of a high school pal, set off to find the action. By the time I arrived, the Royal Ulster 
Constabulary and fire brigade had the area cordon off. It was an explosion at some protestant 
shop likely set by the I.R.A. Surprisingly, no one was hurt. The next day, I took a train the 
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Derry. Met an Irish Catholic girl who was upset over the violence. She didn’t care about the 
Brits violating her rights but about a friend who had just been maimed in an explosion. 

In Derry, I ran into an American from the Bronx working for the Irish Northern Aid 
Committee. Us Americans stood out in that place—must have been the accent. He filled me in 
on some of the history of Ireland’s problems with the British and even confided that he was there 
to deliver money to the I.R.A. collected in the States. I told him I was interested in joining. He 
looked surprised but agreed to run it by his contacts at the Bogside Inn. 

“Take me with you,” I asked. 

“No that would be too dangerous for me,” he replied. 

While waiting for word from the Bogside Inn, during the night I’d usually walk around 
the Bogside, which was nearly pitched-black with British check points on its perimeter. The 
soldiers didn’t dare go into the Bogside because the I.R.A. controlled it. Nearing a check point, 
the Brits would yell, “Halt!” To which I’d respond with some neutral remark. The moment they 
heard my accident, they knew I was American. 

“Are you lost?” 

“No, just taking a walk.” 

“This is a dangerous place to walk. You may not make it to the end.” 

“Thanks for the warning.” But I didn’t care. 

One day, explosions started going off, and just like in Belfast, I followed the sounds to 
the action. A group of Catholic guys my age and younger were throwing rocks at British troops 
in the Creggan Estates. The youths were situated on the side of a road that bounded a soccer 
field with a house between them and the Brits a short way down the road. On the other side of 
the road were a row of townhouses. The Brits would fire rubber bullets now and then whenever 


40 



someone stepped out from behind the house. Those rubber bullets were a joke. They were 
easier to dodge than an opposing rugby player. Why’d they even bother? 

The Irish youths, as most European guys, can’t throw worth a damn. That’s 
understandable; they grew up with soccer not baseball. So, I started giving them a crash course 
in the long ball throw. After all, I came in second to Adams back when we were kids. Then one 
guy pulls out a small bomb with a really short fuse and tries to launch it over the house between 
us and the Brits. He throws a curve instead and blows out the second story window in a row 
house on the other side of the road. The lady occupant opens her front door and smiles at the 
group. 

Resuming my long ball throw with rocks over the house we were using for cover, I 
became curious as to the precision of my aim. Stepping out from behind the house and standing 
a couple of feet away from the metal pole of a street light, I hear a rapid ding, ding, ding. Then I 
hear the gun fire, hit the ground, roll over the embankment and see the other guys huddled 
against it in fear. Bullets travel faster than sound. Realizing the Brits were out to kill, the riot 
was over and everybody dispersed. The British Government had always claimed its troops kept 
their assault rifles on single shot, but the guy shooting at me had his on automatic and still 
missed. No wonder they lost the war against America. All in all, it was the best day of my life. 

The following day, the Northern Aid Committee guy said his contacts thought me a 
C.I.A. agent. So back to the U.S. Two weeks later, Bloody Sunday occurred when British 
Troops started killing youths who were throwing rocks at them. The youths were unable to hit 
the soldiers, but that didn’t matter to the Brits. Looked like I missed my big chance—I could’ve 
hit those murderers. 
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Back in the U.S.S.A., I enrolled again at Columbia, started working in its library to 
support myself, found a room off-campus and played rugby for the College team during the 
spring of 1972. 

My brother hit hard than that. 

One Friday, bored with nothing going on that weekend, my pony tail and I hitchhiked 
down to Philadelphia to see the friend with whom I had gone to California who was working 
there. While waiting in the lobby of his hotel in Philly, Joe Frazier walks by with his entourage. 
Frazier was huge, glad he didn’t play rugby. 

My friend shows up with his co-workers and we all go out drinking. When the bar 
closes, one of my friend’s co-workers gets in a fight with another drunk in the bar’s parking lot. 
Mayor Frank Rizzo’s police force shows up and starts putting not only the fighters but my buddy 
and his other co-everyone into the paddy wagon. I in my pony tail try to intercede asking, “Why 
are you arresting them? They weren’t fighting?” 

The cop belligerently says “You’re under arrest too, get in.” 

In I go, sit down and reply, “You wouldn’t be so tough without that tin star on your 

chest.” 

Not exactly original, but enough for the cop to blow up. He jumps in the wagon and tries 
to slug me, but misses, hits the steel wall of the wagon instead at which point I pin his anns to 
keep the pig from trying again. The other cops pull him out of the wagon with him hitting the 
back of his head on the top frame of the door. Looked like a win for me. 

At the precinct, when we exited the paddy wagon, some cop asked, “Who’s the tough 
guy?” To which I naturally replied, “I am.” Pow! He punches me in the stomach—typical pig 
cheap shot and hand cuffs me behind my back. My friend and his co-workers are taken into the 
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stationhouse while the precinct pigs gathered into two lines, a gauntlet, through which one pig 
pushes me. They punched and kicked me to which I almost mouthed off “My older brother used 
to hit harder than that when we were kids!” But considering my situation, I chose discretion as 
the better course. 

Inside the precinct, they handcuff be to metal bench in a locked cell. Guess they thought 
they had captured John Dillinger. 

When they finally processed me, I told them I wanted to go to the hospital. It likely had a 
better environment than the precinct. On the way to the hospital and back again, my cowardly 
escorts punched and kicked me the way girls do when someone can’t strike back and with about 
as much force. These were the famed, tough Rizzo pigs. They couldn’t defeat a Girl Scout 
troop. 

They locked me in the drunk-tank that was nearly packed. No one bothered me, must 
have been the brushes on my face from the gauntlet. Most my time was spent reading the book 
on Ireland’s battles with the Brit that I had brought along to Philly. It had been recommended by 
the guy from the Irish Northern Aid Committee. Next day, they locked us all in cells. At one 
moment, someone in another cell started singing “Yesterday.” I laughed. The interesting part of 
being entombed in concrete and steel was that when you close your eyes, you can see fields of 
grass and trees. Monday morning, the court charged me with assaulting a cop and resisting 
arrest. My buddy showed and bailed me out. 

The pig’s case came to trial just after Thanksgiving, which was dismissed thanks to an 
A.C.L.U. lawyer. The F.B.I., however, investigated the violation of my civil rights, which was 
added along with many others to a lawsuit brought by the Department of Justice against Mayor 
Rizzo and various police officials for committing and condoning “widespread and sever” acts of 
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police brutality. As is usual with American injustice against the establishment, the case went 
nowhere. 

Four More Years 

Walking down Broadway, bored with my life, I stop at a table set by the local refonn 
democratic club, Riverside Democrats. The club was looking for volunteers to register people to 
vote called “First Vote” and help on the McGovern presidential campaign and Bella Abzug’s 
congressional campaign. Count me in and I signed up. S.D.S. was dead, other than the guys 
blowing up bathrooms, so reform democratic politics was the remaining opposition to the never 
ending War. Sure, I had beaten the draft, but I was ticked at that War and the government 
pushing me around for five years. 

The Riverside Club assigned me to doing canvassing during the summer in some of the 
more dangerous parts of its district. That didn’t bother me. They were nothing compared to the 
Bogside. In the fall, the Club made Frank, an aide to State Senator Sidney von Luther, and me 
the co-chairmen for its McGovern, Abzug and other 1972 campaigns. Frank was also a former 
S.D.S.er who helped shut down Columbia with Mark Rudd in 1968 and also acted as Rudd’s 
bodyguard. He brought his roommates into the campaign who were in their last year at 
Columbia. One a student body senator who led a student strike at Columbia after Rudd and 
knew how to box. The other, an English major who could knuckle your head before you could 
count to four. 

Our only opposition wasn’t Nixon’s dirty trick boys. They didn’t bother with our area 
because it usually voted for the Democrats. Our opponents came from the downtown McGovern 
headquarters run by Dickie Morris. He cut a deal with conservative democrats in the Club to try 
and push aside our operations, but they were too slow and too dumb. The keys to the vote in the 
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area and volunteers were Columbia Students. Morris’s reactionary underlings focused on old 
line democrats as well as the fat, lazy and local political leftovers from McCarthy’s campaign, 
such as Jerry Nadler. 

Frank and I ramped up the canvassing and started enlisting volunteers from Columbia at 
the beginning of the fall term. Thanks to a couple of high school girls, we also had an in at the 
local schools for volunteers. On Election Day we had all the polls covered, the phones were 
buzzing pulling out the vote, volunteers were knocking on doors reminding people to vote and 
anyone needing a ride or escort to vote got it. 

Morris had funded a store front for his bought-off workers and his chief lackey actually 
came now to the club on Election Day with a bull hom to try and get our volunteers up to his 
empty store front. The Columbia student senator grabbed the bull hom and kicked him out. On 
the lackey’s way back to his storefront, we had a surprise for him. The student senator had a 
twin brother in Boston whom no one knew about. He came down to help us out, so we put him 
in Morris’ storefront to send what volunteers might show there down to us at the Club. When 
Morris’ lackey made it back to his storefront—there was the student senator doing to his 
volunteers what he had tried to do with ours. He was dumbfounded. How could one guy be in 
two places at once? At the end of the day, the two twins appeared together outside the store 
front. Morris’s lackey realized the trick and we laughed at him. 

The Club won its area 4 to 1 for McGovern, but, except for Massachusetts, the entire 
country had chosen four more years, which thanks to a couple of reporters and various 
impeachment movements ended up being only two more years. 

Us former S.D.S.ers and the organization we built took over the Riverside Democrat Club 
at its annual directors and officers election in 1973. We didn’t win everything but enough to 
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exercise control with a few allies. Our big mistake, however, was electing a 22-year-old 
President. At the time, he was dying of cancer, but the sleaze didn’t tell anyone. We felt like 
McGovern with Eagleton when we found out. Our political clout in the Club and the New 
Democratic Coalition, which was trying to replace the old line regular democrats from Tammany 
Hall, lasted through 1974. 

In 1973 the Watergate Scandal broke, so our group of now bourgeois reformers, perhaps 
a little full of ourselves, worked at mobilizing public pressure on Congress to impeach Nixon. 

We set up the Committee For A 1974 Presidential Election that held forums and debates, won 
the support of local Congressmen and other government officials, which wasn’t hard since 
Manhattan had supported McGovern, and lobbied the press. Nixon was eventually impeached, 
maybe we helped a little, maybe not, but it was worth the effort and fun. 

The political battle in Manhattan was between us reformers and the regulars of Tammany 
Hall. One of the battlegrounds was election districts. The Board of Elections drew geographical 
boundaries for each election district, which usually comprised a block or two. Each district had a 
minimum of two and a maximum of four Democrat committeemen. The Republicans also had 
their committeemen, but being Republican in Manhattan usually meant little or no power 
because there were so many registered Democrats. 

The power of committeemen was to select Democrat candidates to fill some vacancies 
and detennine the rules by which the Manhattan Democrat party operated. Victor Kovner, a 
reform Democrat, political power broker and lawyer, enlisted our group to floor manage the 
1974 New York County Committee Meeting. He wanted us to keep tract of the chances to (1) 
change an old Tammany Hall rule and (2) add a reform rule. The Tammany Hall rule prevented 
anyone from running for Civil or Supreme Court judgeship unless a district leader okayed it. 


46 



The rule the reformers wanted to add was that anyone running for either judgeship on the 
Democrat line had to be approved by a screening panel. We set up a system of polling the 1,770 
committeemen. As the meeting progressed, our polling showed that the screening panel would 
pass easily while changing the limitation on district leader appointments was a toss up. Kovner 
decided to sacrifice both in return for some undisclosed deal he had cut with Tammany Hall. 

This would not be the last time Kovner knifed me and my allies in the back. Eventually, 
however, I had somewhat of a last laugh. 

Our budding young machine of reformed SDSers began to wane. We backed a loser for 
NYC Comptroller and the Columbia student senator, who was the core of our group, went back 
to Boston to attend law school and eventually run unsuccessfully for State Senate in 
Massachusetts. Never understood why he left NYC for Boston. 

Talking Union 

My job at Columbia University was in main circulation at Butler Library. The jobs in the 
University’s libraries were unionized. Each department in a library had a union delegate. When 
our delegate left, he endorsed me as his successor and the other employees agreed. As union 
delegate, I still held my job, stacking and checking out books, but also represented other 
employees in our department in grievance proceedings with management. 

Local 1199 of the Drug and Hospital Workers Union was our union. It represented 500 
workers in the libraries, the central mail room, the Computer Center, the Controller's Office, the 
School of Social Work, and the cafeterias. 1199’s contract with Columbia ended June 30, 1973. 
During the spring and into the summer, the officers from the union downtown and us delegates 
negotiated with Columbia for a new contract. We wanted a 9% raise, Columbia was offering us 
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2%, but was willing to significantly increase its pension contributions, which the downtown 
union kept pressing us delegates to accept in return for a minimal increase in salary. 

The four delegates at Butler Library, including me, couldn’t understand why the 
downtown union was willing to sacrifice a salary increase for increased pension funding. Then 
one of our spies in the office of the Vice President for Personnel at Columbia told us that the 
union had earlier in the year agreed to push the delegates into a low increase in salary in return 
for more pension funding. Since the pension funding was paid into the union downtown, it could 
invest the money as it saw fit. Sounded to us like the Teamsters’ pension fund corruption for 
which James Hoffa and his buddies were convicted. 

Our own union was trying to trick us, pushing us into something that benefited it but not 
the workers. This really ticked me off, so I convinced the other delegates to go for a strike that 
demanded higher salaries. Simultaneously, I contacted one of older guys at the Riverside Club 
who had connections with the Transport Workers Union, Local 241. It represented the buildings 
and grounds workers. With them walking out in support of our strike, it would cripple the 
University. 

On Monday, September 10, 1973, at the beginning of the fall tenn, we struck. The 
downtown union tried to stop us, but we had exposed its under-the-table dealings with the 
University. They had no choice but to go along. 

Columbia’s Vice President for Personnel, Donald Miller, nicknamed Uncle Donald (he 
was allegedly black), arrogantly proclaimed that a strike by 500 clerical workers could not shut 
down the University. He was right, but other cooperating unions, student groups and professors 
proved his hubris misplaced. With their help, the strike spread chaos across Columbia. 
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The Transport Workers Union walked out with us for a couple of days until the courts 
ordered its members back to work. Our political organization from the McGovern campaign had 
a student group on campus that enlisted other groups to go into the libraries during the strike to 
take books off the shelves, check lots of books out and return them the next day. The libraries 
non-union administrators tried vainly to keep the libraries on campus functioning, but had to 
reduce the hours under the onslaught. The School of Social Work closed, garbage began to pile 
up, the Central mailroom boarded on chaos, the cafeterias shutdown completely, 50% of security 
guards did not report to work, elevators broke down and were not repaired, the lack of maids and 
janitors was rapidly turning the dormitories into health hazards, truck drivers who usually 
delivered packages to the University refused to cross the picket lines. 

Uncle Donald, kept saying the University was “operating smoothly.” So on Thursday, 
September 13 th , we took over his office along with the rest of Dodge Hall. We piled into 
Miller’s office, but he was at his usual two-hour lunch maintaining his corpulent physique. 

When he returned, he tried to stare down us strikers in an effort of intimidation, so we announced 
that his office was now our new strike headquarters. Miller remained in his office doing nothing 
but complaining about us sprawling on his expensive furniture until his work-day ended, at 5 pm 
of course. So where was Miller’s “smoothly functioning” University now? With Miller gone, 
we absconded with the personnel files of Columbia’s 4500 non-union workers and turned them 
over to an honest union, District 65, to use for organizing them. Columbia had refused to 
provide District 65 with the infonnation, making its organizing of Columbia’s non-union 
workers nearly impossible. The purpose of the takeover was to pressure Columbia back to the 
negotiating table or agree to a federal mediator. The next day, Columbia agreed to federal 
mediation and we left Miller to his now slightly less expensive furniture. 
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By Saturday, Columbia agreed to a 6.5% pay raise, which we accepted. We should have 
held out for more. By December, I was fired with the approval of the downtown union. 

One side note, during the takeover the Columbia Tenants Union boss, Bruce Bailey, 6’ 

4”, 250 lbs., showed up trying to cash in on our uprising. I told the union rep from downtown 
that Bailey was bad news—out for power and money through physical intimidation. Years later, 
Bailey’s strong-ann tactics backfired. His head, absent its body, was found in a garbage can—I 
laughed. 

Going Uptown 

Frank, my co-chairman for Riverside’s McGovern and Abzug campaigns, got both of us 
legislative aide’s jobs in Albany for State Senator Sidney von Luther. Von Luther represented 
Harlem and the Upper West Side. Sidney had been active in civil rights and, ironically for me, 
Local 1199 before being elected State Senator. During King’s march on Washington speech, 
there’s a guy standing just behind him and to the right wearing a union hat that I always thought 
was Sidney. 

In Albany, state legislators were treated like nobility. Lobbyists provided free dinners, 
booze and favors. The locals, especially the young babes, were compliant—guess they wanted 
out of rural New York. Even though Albany was a city, it had the rural mentality of a province. 

One of the heroes of upstate New York at the time was O.J. Simpson, who ran for the 
Buffalo Bills. He was the first running back to rush for more than 2,000 yards in a single season, 
which was 1973. The State Senate passed a resolution honoring Simpson for his 
accomplishment. 

Another hero, heroine or whatever of the counter culture in the City was Andy Warhol’s 
movie and theatre superstar and the muse for the Velvet Underground—Candy Darling. Candy 


50 



had recently died of cancer. At her funeral Julie Newmar read the eulogy and Gloria Swanson 
saluted her coffin. Hmmm, I thought, Sidney was facing a tough Democratic primary in 
September. There were plenty of Warhol fans, queers and transvestites, like Candy, on the 
Upper West Side. Why not pander for their votes by having the Senate honor Candy. After all, 
Simpson was an entertainer as was Candy. So, I sent a request for a resolution with some notes 
not mentioning her real sex and a picture of Candy. By her picture, if you didn’t know she was a 
guy, you could never tell. The drafting office was not fooled; they knew who she was. That 
didn’t matter, however, if von Luther wanted to introduce a resolution honoring her. The Senate 
would never pass it, but boy the publicity over the fight would win every pervert vote in his 
district—and there were plenty of those. I made my argument, but Sidney axed the idea. 

Sidney’s opponent in the Democratic Primary was not just one candidate but the political 
machine of Percy Sutton and Clarence Jones, publisher of The New York Amsterdam News. 
Those supporting Sidney were guys like Pete Seeger who held a campaign fundraiser on the 
Sloop Clearwater. Seeger was really a classy guy. 

Sutton was the long time Manhattan Borough President and lawyer for Malcolm X while 
Jones was a former advisor and speech writer for Martin Luther King. The Sutton-Jones 
machine wanted Sidney to use his position as State Senator and member of the Harlem Urban 
Development Corporation (“HUDC”) to help them land $30 million in contracts to develop the 
eastern part of the Harlem State Office Building site on 125 th Street. The money for the 
development and, of course, lucrative profits for the developers of that two and a half acre site 
would come from state taxpayers by way of the HUDC. Sidney not only refused, but made such 
a stink that HUDC put off its decision citing the need for further study. So Sutton-Jones 
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financed and ran Carl McCall, an alleged reverend, against Sidney. McCall came to be known in 
politics as “Cash” McCall. Frank was the one who came up with the name. 

While Frank and others handled the campaigning, I worked with a fonner English 
Professor on the negative research into the Sutton-Jones-McCall trinity. The Professor was 
experienced at digging up dirt on politicians and getting it published in the media. The trinity 
never built anything, so they set up paper companies with no assets as fronts to obtain the 
development contracts. One of the future buildings would house Sutton’s radio station WBLS- 
FM and WLIB-AM. The investigative reporter Steven Bauman at Metromedia TV News 
(Channel 5) did a series of reports on the Sutton-Jones-McCall scheme and Nicholas Pileggi did 
an article in New York Magazine titled “Guess Who’s Coming to Gracie Mansion.” Sutton 
always wanted to become mayor of the City, but this story put an end to that. During one of 
Steve’s patented ambush interviews, Sutton threatened to get him—clearly a compliment for 
Steve. Naturally, it was the usual empty politician threat. The muckraking delayed that Haarlem 
gang obtaining any contracts, but after the election, which McCall won, the trinity was awarded 
the contracts. 

Medium Cool 

Sidney’s term in office lasted until December 1974 and so did my regular pay check, but 
what to do next. The Professor had a good relationship with Steve Bauman who knew me from 
the Sutton story, so Channel 5 hired me part time to do research. 

The first story was a special Steve put together on the City’s dire financial straits that 
compared NYC to credit worthy Chicago. Steve had me doing research such as wading through 
the City’s capital and expense budgets for which I got a credit when the special aired. So 
somewhere in outer space, electromagnetic waves carrying my name with Judy Garland singing 
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“Chicago” were whizzing at the speed of light into eternity. Nice feeling being commingled with 
her for all time. More importantly, however, I learned about TV news production. 

The next story was working with the Professor to figure out who was burning the South 
Bronx. The reason was simple—money. But exactly how the scheme worked and who was 
involved was complicated. 

The South Bronx went from being two-thirds white in 1950 to being two-thirds black or 
Puerto Rican in 1960. Over the next 10 years, it turned into a poverty-ridden area with high 
crime rates, lousy public schools and Robert Moses’ construction of the Cross-Bronx 
Expressway that destroyed neighborhoods such as East Tremont. The middle and working 
classes abandoned their rental apartments for houses and mortgages in suburbia causing 
apartment buildings to decline in value. Then arson broke out like a plague, sometimes seven 
large fires a night. Out of 474 buildings, 312 were set ablaze. The politicians, such as Bronx 
District Attorney Mario Merola, blamed the arson on tenants. “Right,” said our news director, 
Mark Monsky, “You’re going to burn yourself out of the only home you have. No Peking 
way.” 

Monsky sent the Professor and me to the Registry of Deeds in the Bronx to examine the 
real estate transactions of the torched buildings. All hot-summer long we spent in the records 
department. The only break was every so often going out with the Fire Marshals to check on a 
torched apartment building. 

The Marshals said, “The arsonists start a fire on the top floor because for the firemen to 
get at the blaze; they have to go through the roof. Once the roof is gone, the tenants move out 
because whenever it rains the water pours through the open roof into their apartments, if they 
haven’t already been ruined by the water used to put out the fire. With all the tenants out, the 
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plumbing, copper wiring and anything else of value is stripped. Then the building is torched 
again to hide the thievery.” 

Walking through the torched buildings in a part of America was eerie. They must have 
resembled Dresden after Churchill’s fire bombing. Amid the smell of smoke and stagnant water, 
one fire marshal told me, “Don’t go wandering off. You never know what whacko you may run 
into.” I stayed close to him and his gun. 

By summer’s end, we had figured out the arson scheme. Legitimate landlords would sell 
their buildings to organized crime who got a deal, but the landlords also got back some of their 
investment and out of Dresden. Organized crime would sell the buildings back and forth among 
dummy corporations. The sales were on paper only, no money exchanged hands other than the 
small amount of taxes and fee to register the sales. Each phony sale drove up the value of a 
building. Then organized crime insured the overvalued building about to be torched. Once 
torched and the insurance collected, organized crime abandoned the building leaving the City to 
pay for demolishing it. 

What had us stumped for a while was why would an insurance company fall for such a 
scheme. So we contacted a few and it turned out they wouldn’t because none of the private 
insurance companies would write any property policies in the South Bronx—too risky. A 
contact at one company, however, said, “The state had set up a pool to fill in the gap of insurers 
in the South Bronx. If an insurance company wanted to do business in New York, it would have 
to contribute to the pool. The pool was in turn required to insure tenements in the South Bronx. 
Because all the insurance companies were contributing to the pool, anyone company’s losses 
were relatively small.” Any loses were tax write-offs. 
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We interviewed the head of the state insurance pool. He knew what was going on, but 
the pool was required under the law to insure the buildings. In 1974, it lost $10 million on Bronx 
fires. The obvious question was did organized crime use its political influence to get the New 
York State officials to set up the pool so it could be fleeced? Obviously yes, but we were never 
able to find two sources to say so. Back then you needed at least two undisclosed sources, and 
they had to be independent of each other. None of this Deputy Attorney General Rosenstein 
trickery of Christopher Steele says X and tells Yahoo News X, which prints X: therefore, there 
are two independent sources. So the rest of the South Bronx went up in flames. 

One side story of Bronx corruption was that DA Merola never bothered to try an indicted 
arsonist for torching a building on Washington Avenue. Probably because a trial might start to 
publicly unravel the onion. Merola told Steve he couldn’t try the guy because there was no 
evidence of arson—meaning no fire marshal’s report. We checked with the fire marshals who 
told us the report had been lost—fat chance, but it kept the story from airing. Sometime later, 
John Miller found out through one of his sources that the report had never been lost and was still 
in the files, but the news had moved on to other stories. The arson conviction rate at the time 
was 1%—gee, I wonder why. 

Forty years later, I went back to the South Bronx with Mark to a salsa club. The place 
now looked like suburbia—no more Dresden. Once the South Bronx was leveled, the politicians 
set up community planning groups, which employed many of their supporters. The groups 
obtained taxpayer funds under New York urban renewal programs and the federal Housing and 
Community Development Act. These community planning groups bought real estate, created 
plans for development, determined who would rebuild the Bronx and funneled government 
subsides to landlords for renting to the proletariat. Given organized crime’s involvement with 
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the construction trades—it made out just fine, as did the politicians who received appreciative 
contributions from developers and the construction industry. Money to burn it down—money to 
rebuild it. 

Another story of corruption, which I researched for Gabe Pressman, exposed the Nassau 
Republican party extorting kickbacks of one percent of salaries from Nassau County and 
Hempstead Town employees. The scheme was simple: you want the job, you want a raise—pay 
up. The Republican Party actually gave receipts to those who paid the 1% kickback. Even after 
employees paid up, many were still obliged to serve as serf labor for setting up Republican 
events. Even Russia did away with serfdom in 1861. 

The Republican Party controlled the government of Nassau County and most of the 
towns in Nassau. The heart of its power and money was the Town of Hempstead the largest in 
the county. The Party also received kickbacks from construction companies in return for 
lucrative contracts paid for with taxpayer money. At the time, Hempstead was the highest taxed 
town per capita in the nation. The Republican Party bosses were Joseph M. Margiotta, Chainnan 
of the Nassau Republicans, and Francis T. Purcell, Supervisor of Hempstead. 

Some of the extorted monies helped finance the elections of Republican judges. Who 
says you have to respect a judge? The Republicans were so cheap that they even issued press 
passes to political officials who were not reporters with the passes stating the person worked for 
the New York Times. This way the fake reporter could use the parks and beaches for free. This 
place was looking more corrupt than the county I grew up in—Bergen County, N.J., where towns 
were also run by Republicans, such as my father. The U.S. Attorney for the Eastern District, 
David Trager impaneled a grand jury to investigate the Republican Party’s corruption. Years 
later, Trager did me a big favor as my law school adviser. He was one decent and honest man. 
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A number of the county and town officials were indicted the following year, 1976, and 
Margiotta was subsequently convicted for shaking down kickbacks from insurance agencies 
doing business with the county and towns. A few Nassau County employees also brought a class 
action lawsuit in federal court and eventually won in 1985. Looked like the news media actually 
had some power. 

Monsky, the news director, liked my research ability and wanted to hire me full-time but 
the Federal Communications Commission (“FCC”) required a quota of females to work in any 
TV newsroom. Back then the FCC had the power to tell newsrooms what to do. Most TV news 
shows were broadcast over the air. Since the number of frequencies for broadcasting was 
limited, the law allowed the federal government to decide which stations could use which 
frequency. That meant a station had to follow FCC dictates or be fined or even lose its license to 
broadcast. Since the Feminazis were taking over the bureaucracies of the government, they 
required that girls be hired regardless of their incompetence. But Monsky was smart. He got all 
the five stations in the Metromedia network to hire one-fifth of me. That way, it never showed 
on any of the stations’ employment statistics that a competent man had been hired. 

My prior boss and former State Senator von Luther came to me with a story involving 
Medicaid-Methadone clinics. He wants me to meet a couple of people with inside infonnation; 
fine, let’s go. We end up for a late lunch at “Siricos” in Brooklyn with one of his business 
associates and Joe Gambino, a relative of the late Crazy Joe Gallo. As we sit down, Joe tells von 
Luther’s associated that he had taken care of the “punk” who failed to make the payments on the 
car transferred to him. No, I didn’t ask how. 

The group explains that Medicaid-Methadone clinics hand out methadone to junkies in 
order to keep them off heroin and away from the evils it breeds. Reminded me of the old days of 
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shooting the stuff to relieve boredom in Colorado, but I never ran into any of the alleged evils. 
Regardless, the clinics take a urine sample to make sure the junkie is not still shooting-up. The 
clinics send the samples to laboratories to do the testing. That’s where the guys I was having 
lunch with came in. They owned and ran laboratories that did the testing. Their complaint was 
that the clinic owners required them to pay bribes in order to obtain the business to do the 
testing. Since the government had set a fixed fee for doing a test, the bribes came out of the 
laboratory owners’ pockets. It also violated the law. 

Monsky liked the story but he needed one of the laboratory owners to carry a wire to 
record a clinic demanding a bribe. None of these guys would, so Monsky elected me to go 
around with a wire pretending to represent a laboratory. Von Luther’s associate educated me on 
the business and sales presentation. Channel 5 set up a telephone that Monsky’s secretary would 
answer and pretend to be the non-existent laboratory I represented. 

These clinics were located where the junkies hung out—the worst parts of the City. 

Spent a couple of weeks driving here and there and recording a few of the clinics demanding 
bribes or as they called them “kickbacks.” 

Monsky and Steve had me tell one of the bribers that we had him on tape and they 
wanted to meet with him. He showed and we gathered in Monsky’s office, which overlooked an 
Eastside brownstone. I took a seat on the side, the only one looking out the back window of 
Monsky’s office 

Monsky played the hard-ass and Steve, Mr. Friendly. 

Briber, “Well, I was just trying to set up what I thought was your laboratory. I really 
want to clean up Medicaid.” 
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Monsky smiled and told him the tape would go on the air unless he cooperated. He 
whined that he had a wife and two children—didn’t matter. He finally agreed to wear a wire to 
expose a different fraud in which medical clinics and doctors inflated their services when billing 
Medicaid. 

While this was going on, a light went on in the Eastside brownstone across the way. It 
was clearly a bedroom. A pretty teenage girl stepped up to her window and took off her tank top 
and shorts—nice tits and ass. She’d change her clothes, walk to her window, take them off 
again. Did this a few times always turning off the light in between to made sure someone was 
watching—yes I was. I lost track of the interrogation. 

The briber reneged on his agreement to carry a wire after talking to his lawyer. Steve did 
the story and the District Attorney’s men stopped by for their copy. The FBI also started an 
investigation and the Senate held hearings on Medicaid fraud. 

As a result of the story, Steve received a tip about a different Medicaid story. This often 
happened. One expose on a subject matter would breed other related exposes. The tip stated that 
people could bribe their way onto welfare at the 135 th Street and Broadway office. He and 
Monsky drafted a wetback girl in the newsroom to wear a wire and try to bribe her way onto 
welfare. Apparently, they chose her because she would fit in with the welfare office’s clientele 
scamming the system. But she was scared, so Monsky went along and positioned himself 
outside the welfare office with his two guns waiting and hoping for some action. No action, but 
the story won a Golden Typewriter award and got seven bureaucrats dragged out of the office 
under arrest. 

Channel 5 had a running investigation into the Stillwell Haven Home in Brooklyn. It 
wasn’t a nursing home but an assisted living residence. That didn’t stop the owners from 
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treating their residents like animals or forging their SSI checks. One of the employees contacted 
a friend of mine who ran a group that exposed various evil doers in the City. Many in his group 
worked for the City, so they had access to a lot of information—basically vigilante investigators. 
The employee spilled the beans but refused to go on the air, so we had no evidence of anything. 
We did, however, refer the allegations to the Brooklyn DA. 

One allegation was that the female owner had forged a resident’s signature in order to be 
reimbursed for clothing she allegedly had purchased but for which she had no receipts. The DA 
subsequently admitted this happened, but that it didn’t come under the forgery statute. So I 
asked the ADA (assistant district attorney) on the matter, if they had checked to see who had 
countersigned this resident’s SSI check out of which the money for the clothing was taken. No, 
he said because it was not part of any specific allegations; therefore, “we had no reason to check 
that signature.” Christ, you’d think they have to be hit on the head with a baseball bat. That 
resident quickly died, which ended the forgery story. Judy Licht, however, did do a story on 
Stillwell’s abuses and other rip offs of the elderly. 

Judy was one hot babe but often nervous. When she had an anxiety attack in the 
newsroom, the paramedics put her on a stretcher but had to wait until a live fed from the 
newsroom was over. Couldn’t have a star reporter being rolled out on live TV. 

One interesting story was when I arranged for Harry Reems to stop by the newsroom for 
an interview with Steve. Reems had just been convicted of obscenity for his role in Deep Throat . 
The government gave the whore of the movie, Linda Lovelace, immunity to testify against 
Reems. Reems made all of $ 100 doing the movie while the producer made millions. 

One tiny story that would eventually grow bigger was my accompanying a young 
political operative who was buying petition signatures from a couple of small time political 
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bosses. The signatures were to put Marie Lambert on the Democratic Primary ballot for N.Y. 
County Surrogate in the 1976 election to replace one of the Surrogates who had been indicted but 
then died in office before trial. Lambert lost that year. 

The highpoint of everyday, assuming Steve didn’t get into a physical light with some 
crook or corrupt politician he was investigating, was the video feed of stories from ITNA. ITNA 
would send stories from around the world to various TV news shows that would decide to use 
them or parts of them or not bother. Channel 5’s producer Andrew, one of the anchors John, an 
assignment editor Joe and I attended. Andrew was the most cutting person I ever met who did a 
great impression of an Indian, as from India, trying to speak English. In true anti-PC fashion, 
these three guys insulted everybody, everything, and each other. Generally, I kept my mouth 
shut except for laughing—they were hilarious. Today, we’d all be fired by some female or queer 
squealer. For example, Congressman Jerry Litton was running for Senate in the Democrat 
Primary in Missouri. On his way to the election night party the plane carrying him, his wife and 
two children crashed—burning all of them beyond recognition. He died not knowing he had just 
won an upset victory. One of the guys in the feed suggested a tease for the story, “And for 
Congressman Litton, some good news and some bad news.” 

Channel 5 Metromedia TV News was unique in those days because of the investigative 
stories it did. Monsky, the news director, loved them and pushed them. Often he’d pull out one 
of the guns he legally carried to imitate blowing away one of these crooks or corrupt politicians. 
Steve, Pressman, Miller and others thrilled at nailing these ne’er-do-wells pretending to be 
upstanding citizens. 

Steve did a series of exposes on one poverty pimp, City Councilman Ramon S. Velez. 
Velez, among other embezzlements, was funneling off money from the Puerto Rican Day 
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Parade. As a result, the State Attorney General’s office barred Velez and any of his allegedly 
anti-poverty organizations from participating in the parade. Steve also exposed Velez receiving 
government funds for a lunch program in which lunches were not distributed to the poor. In 
response, Velez sent a group of his wetbacks, who were living off of the taxpayer, to pick 
Channel 5. They could barely chant in English, instead it was “Channel 5 es un mentiroso. We 
want nuestros lunches.” While entering the building with the producer, I remarked sufficiently 
loud, “Let them eat cake!” He replied, “Let them drink cerveza!” We laughed. These illegals 
wouldn’t dare attack a couple of young white guys in the news media. Even Italian organized 
crime wouldn’t, which for me paid off later in my life. 

Velez also sued the station for $20 million—it went nowhere. Basically, Velez was a fat 
wetback spider with tentacles into South Bronx poverty programs and community NGOs 
allegedly providing services for hefty fees paid by the taxpayer. Velez never ended up in jail like 
Capone, but Steve’s stories lead to the government cutting off a fair amount of this funding. 

Working the assignment desk was always tough. You’re responsible for knowing what’s 
going on in the greater metropolitan area and getting a reporter and crew there on time. The 
tension is always on—fear of missing a story on the police and fire radios, which are near 
impossible to understand anyway, and the truism of Monsky’s law, “If something can go wrong, 
it will and at the worst possible time.” 

For example, an organized crime contact called to say he and his lawyer had one of the 
suspects the police were looking for in a Queens Tavern kidnap and murder case. But when the 
crew shows, the junkie starts going threw cold turkey and could only vomit and groan—no 
interview there. So we call the cops to pick this low life up. Then the same reporter and crew 
try to cover a story about a movie theater charging 10 cents to see the original King Kong movie. 
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But when the reporter shows up, it’s not 10 cents any more. So she has the owner put up the 10 
cents sign again. The people who lined up thought the movie was 10 cents when in fact it was 
$3.50. A near riot ensues with the reporter taking most of the abuse. Good story. 

Monsky had just hired a new reporter and put her on the weekend shift, which made me 
her assignment editor. Stephanie McLuhan was the daughter of Marshal. Very pretty, but a little 
spacey. One Saturday I had to call her at home to wake her up. She rushes over and is about to 
head out the door with the camera crew when I notice her sneaker laces aren’t tied. So I tied 
them for her. Didn’t want her falling on that pretty face. 

Funny things always happened in the newsroom. One day, Gabe got so involved cutting 
one of his stories that he put his lighted pipe into his sports coat pocket starting a small fire. He 
quickly drowned it with his coffee and went back to work on the story as though nothing had 
happened. 

One of my contacts gave me a tip about a whore house on the Upper Eastside that was 
actually owned by Chase Manhattan Bank and accepted credit cards—a new funding for 
prostitution that previously only took cash. The station aired a nice little story about it. 

In the spring of 1977, Metromedia management cut the newsroom’s budge 10 percent. It 
mainly impacted the investigative stories because they take time to put together and are therefore 
costly. For example, Steve wanted to do a follow-up on the Medicaid kickbacks but there was 
no money for it. As though that was not enough, management followed up the cut with a memo 
directing Monsky to kill all investigative exposes and concentrate on just the daily stupidity and 
disasters, such as airplane crashes, murders, political infighting, etc. So died the only 
worthwhile thing that Channel 5 did. 
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After doing the assignment desk on the weekend, one of my regular assignments was to 
write the Saturday and Sunday night news. This occurred completely by accident. One Sunday, 
I stumbled into the newsroom hung over and dead tired and the producer tells me the regular 
writer is out sick so I’m his replacement. I woke up fast. 

The anchor, who was different each night, would write some of the stories, and I the 
other as determined by the producer. One Saturday night the producer assigned me the story 
about the CIA’s Operation Mockingbird. It was a large-scale program that recruited journalists 
into its propaganda network. The program paid American reporters to gather information during 
their overseas assignments and twist their reports to further the Agency’s less than democratic 
line. The anchor came over to me and said, “Do you have the copy of the CIA story?” 

“Yes.” 

“Give it to me. I’ll write the story.” Him being the ultimate boss on Saturday, I gave it 

to him. 

He sanitized the story making the CIA sound like it did nothing wrong by bribing 
reporters to manipulate their reports and spy. Later, Monsky clued me in that the anchor had 
previously worked overseas and participated in the CIA’s Operation Mockingbird. 

One of the reporter’s left for another channel, so the newsroom was looking to hire a 
replacement. Monsky told me that if he had his way, he would hire me as the replacement. But, 
as he said, “Because you’re not a girl, I can’t.” The FCC and management were scared of the 
Feminazis, so he hired a Jewish broad pretending to be a wetback because she married a Latino. 

During one of the production meetings to decide which stories to do that night, the 
producer summarized a story about smoking causing early menopause and that females were 
suffering more heart aches, ulcers and other diseases because of their “new” role in society. To 
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which the wise-guy anchor quipped to the broads in the meeting, “Ya see; you didn’t know when 
you had it so good.” The guys laughed, the girls didn’t. 

Thanks to the FCC, the newsroom had its share of broads who didn’t know what they 
were doing, couldn’t make up their minds or refused to forgo one of their ideas for a better one. 
One such incompetent we called “Drivel” was always mouthing her bourgeoisie women’s-lib 
trash. One of her favorite delusions was that a woman had to be twice as good as a man to get 
ahead. To which I once remarked, “Me thus think you have confused the numerator with the 
denominator.” She didn’t get it. 

Another of these forced hires we called “Space Cadet.” She was assigned to organize the 
video tapes that played during the sports section. She kept calling the sportscaster to ask one 
moronic question after another. Now this guy was known for his cool, calm and collected style, 
But Space Cadet got to him. He started shouting and screaming, “Who is this broad? What 
politics put her in the tape room?” We laughed, but sports was a disaster that night. For 
example, a boxing match appeared when the sportscaster was talking about Pele. 

Feminism also gave the show a female producer and Latina script editor while firing one 
of the more competent male assignment editors for a female who made up coverage that never 
occurred. The producer and script editor drove everyone crazy with their loud mouths and 
bossiness. The power went to their heads—or the fear. 

One of the exceptions to female incompetence in the newsroom was Susan. A straight 
laced, preppy type from a well-to-do family. Before becoming the weekend producer, she did 
the script editing and did it extremely well. She was exact, on time, a little prudish and then out 
of nowhere she elopes with a guy from ABC sports. Boy was that a surprise. So I nicked named 
her Suzy Cream Cheese after the Mother’s of Invention song. 
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The reporters with a brain rarely had anything good to say about the news media. It’s a 
“waste,” “go into industry,” “get yourself into something substantial,” or “go to law school.” 
Well, I went to law school and business school, and what these guys didn’t realize was that the 
news media, in those days, had lots of power. 

Strange things, not always unpleasant, happened in NYC during my media days. While 
taking the subway train to work with my girl friend of the moment, we were talking about the 
attractiveness of young ladies of which she was one. From across the car comes this pretty little 
girl, about five years old, staring at me with these wide dark eyes that said “I’m yours.” She 
touches my thigh, but then her mother grabs her hand and pulls her out of the car at the stop. As 
the little girl left, she gave me a fleeting look of “I love you.” My girl friend and I just look at 
each other perplexed, and I remembered the incident with Sarah in St. Louis. At times, I 
wondered whatever happened to that little girl as well as Sarah. I know what happened to my 
girl friend. One of her subsequent boyfriends murdered her. 

July 13, 1977, the lights go out all over town. Had to get to work, so I felt my way down 
to the street. It was pitched black. There was no moon. Looking up and down Broadway, 
everything was dark. You really had to watch out running into people and deal with the fear that 
everybody or somebody might go crazy. The taxis were still running, however, so I grabbed one 
for Channel 5. 

The newsroom, lit by candles, was going nuts trying to get reporters and crews out to 
cover the rioting, looting and arson in Haarlem as well as the insurrection at the Bronx House of 
Detention. Most of the phones didn’t work. Monsky was shouting orders, and the managing 
editor blaming it on a UFO draining the electrical grid. The cause was actually a lightning strike 
on a transfonner at Indian Point. Mayor Abe Beame called it a night of terror. 
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The Empire State Building and World Trade Center loomed like black monoliths in the 
night sky—a kind of Jungian beauty. All of NYC was helpless for want of electricity. Our 
reporters and camera crews rushed here and there, but as the night wore on, the streets took on an 
eerie silence in the dark. 

When most of the stories were covered, the assignment editor, one of the reporters and 
me sat in an unusually mellow newsroom lit by the soft glow of two generator lights. The 
assignment editor said he first thought it was World War III and sat back waiting for the walls to 
melt. Perhaps, unfortunately, they didn’t. 

Channel 5, like other TV news shows did what the reporters called “whore” pieces. Their 
purpose was to push some commercial product such as a particular show or a pecuniary interest 
of management. Gabe hated them, but the managing editor loved them. 

Next to the blackout, the big story of the summer was the Son of Sam—.44 caliber killer. 
On the one year anniversary of his first hit, the cops were staking out the Bronx and Queens. 

The assignment editor and I thought the cops were idiots. I said, “Sam’s obviously going to hit 
in Brooklyn or Staten Island.” Sure enough, that Saturday at 3 am he blew away a young couple 
in Benson Hurst, Brooklyn. But Sam screwed up. He had parked his car at a fire hydrant and 
was ticketed. The cops back tracked the ticket to an apartment in the Bronx. At this point Sam 
was just a suspect with the cops undercover outside his apartment. While the cops were waiting 
for a search warrant, out waltzes Sam with a Thompson .44 caliber machine gun. He was on his 
way to a disco in Long Island. What a story that would have made, but the cops grabbed him. 

One reporter bet me a drink that the Puerto Rican terrorist group the FALN would soon 
do some bombings in NYC. Sounded like a safe bet to me until they bombed the Mobile Oil 
building, killing one person, and bombed a Department of Defense office on Madison Avenue. 
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How did he know they would do more bombings, he wasn’t Puerto Rican. Then I remembered. 
He used to work for the CIA. 

The news room had AP and UPI wire machines to keep track of national and 
international stories. The oversize managing editor, when he was able to get out of his chair, 
would scan the wires. August 16, 1977, he lets out a yell, “Elvis is dead.” Shock, then the 
newsroom goes crazy trying to put together its coverage. I give Steve a print out from the New 
York Times data base and off he goes to Memphis. The managing editor digs up old Elvis 
movies and the entertainment reporter puts together a really good piece. Three days later, 
Groucho died, which was sadder than Elvis’ death. 

Monsky and the managing editor started sending out memos criticizing everyone’s work 
and threatening them, including me, with tennination. It was the usual bureaucratic tactic to 
scare people into working longer hours and doing exactly what the bosses say. The sports 
reporter got one threatening to fire him if he did a certain type of sports story again, which was a 
legitimate and truthful story. Boy did he blow up, “What the fuck is this? Kindergarten?” He 
stomps into the backroom where the managing editor is watching TV. After a short while, he 
storms out shouting, “Shove it up your fat ass. I quit!” And walks out never to be seen on 
Channel 5 again, 

The tiny story I had mentioned earlier about the buying of petition signatures had 
unexpectedly turned into a bigger one. The candidate the young operative was working for had 
run again in the 1977 Democratic primary for Surrogate and won. Most likely they had bought 
petition signatures then as well. The victory meant she would more than likely win the general 
election. The Manhattan Surrogate’s office was notoriously corrupt. The judge appointed 
lawyers as guardian ad /items whenever someone died leaving behind a child. Didn’t matter if 
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another parent was still alive or not. The guardian ad litem was hired to watch out for the child’s 
interest. But actually was watching out for his and the Surrogate Judge’s pecuniary interests. 
Guardians would generally inflate their billings, kick back to the judge who naturally approved 
the inflated billings and in some cases actually looted the estate. Lawyers received fees as high 
as $250,000 for little work. The Surrogate also determined in which bank an estate’s funds 
would be deposited along with the brokers used for investing the funds. The Surrogate’s position 
controlled millions of dollars of this type of patronage, which attracted Roy Cohn and various 
organized crime families. Senator Robert Kennedy had successfully attacked the court for 
awarding exorbitant fees to lawyers who were the judge’s friends. Kennedy’s refonn candidate 
won in 1966 and Tammany Hall lost control of the court’s multi-million dollar trove of legal 
patronage. 

I regretted not joining the primary campaign undercover for Channel 5, but no one 
thought Marie Lambert would win. So I stayed at Channel 5, once again trying to get a foot in 
the door with the IRA through one of the Irish crew members who had connections. Working for 
the IRA would have provided some great stories and might have led to more involvement with 
them. But everything went down the drain with management stopping the investigative stories 
and once again the IRA thinking I was an undercover agent for the CIA. 

Channel 5 quickly became a bore, so I left to do an undercover investigative story with 
the ad hoc group of investigators that had provided stories to Channel 5. Through the young 
political operative who had purchased petition signatures for Lambert, who was organized 
crime’s candidate for Surrogate, I became the assistant campaign manager for the general 
election. The group of investigators acted as go-betweens with Joe Conason, the new Running 
Scare columnist at the Village Voice where Jack Newfield worked. This kept my name secret. 
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Undercover Agent 

Before the general election, Conason published a couple of Running Scared columns 
based on the inside info that I provided him via the investigators, who also confirmed much of 
my info. 

Lambert was in reality the campaign manager making all the decisions and telling us 
whom to shakedown for money. She’d often ranted about what she would do to those who 
didn’t contribute—give them the lowest fees possible and make fools of them in court. As for 
generous contributors, they would receive exorbitant fees, part of which would be kicked back to 
her or to political campaigns she supported. She would also turn a blind-eye to contributors 
looting the estates of widows, widowers and orphans. 

The general election campaign pursued two main interrelated objectives detennined by 
Lambert. One was mass mailings to the tune of 600,000 pieces that exploited the bigotry, fears 
and ignorance of different identity groups. The campaign set up phony committees to send out 
the mailings in order to provide credibility for the lies. 

The other objective was raising money to pay for the mailings and to wash cash through 
the campaign into her purse. Money from the Mangano/Gambino crime family was disguised by 
funneling it through phony organizations, such as the Women’s Institute for Better Probate and 
Trust Administration in Fort Lee, N.J. Fort Lee was an organized crime haven, popular with 
some of the campaign supporters. Over dinner in that infamous town, one contributor told me of 
his hatred for Castro. The contributor had been partners with Meyer Lansky in a Havana Casino 
making lots of tax-free money when Castro ended the good-times with his revolution. 

“The girls must have been something else down there,” I remarked with a little envy. 

“Poor and willing to do anything for a buck,” he said. 
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The Mangano crime family had the daughter of the founder regularly visiting the 
campaign and helping out. Toni’s father Vincent, a.k.a. “The Executioner,” had headed one of 
the original five crime families in New York City and was key in setting up the National Crime 
Syndicate that divided up territories across the U.S. Toni’s father was no stranger to politics. He 
set up the City Democratic Club, which was also the headquarters for Murder Inc. Guess politics 
ran in the blood, but Vincent wasn’t around when Lambert ran. He had disappeared years 
earlier. During the campaign, bag men, unknown to the staff but not Lambert, would show up at 
campaign headquarters on Williams Street with cash for the candidate. 

Other contributions came by way of Roy Cohn and Bill Shea. Both had various attorneys 
who practiced in the Surrogate’s Court make contributions or purchase tickets to one of our 
fundraisers. On Lambert’s instructions, we kept a detailed index file of these contributors so that 
she could reward them with patronage when elected, and elected she was in one of the most 
expensive Surrogate campaigns up to that time. Cohn raised a lot of money for her, had his 
chauffeur drive her around in his white Rolls Royce, used one of his front companies, Tyson 
Sullivan, Inc., to rent a safe-deposit box at Blushing Savings Bank for storing her illicit cash 
contributions, and even got Donald Trump to contribute. 

Lambert had been opposed by the Bar Associations, numerous judges, newspapers and 
virtually every organization advocating for competent judges, thanks in part to Joe’s articles. It 
didn’t matter, however, the mailings conned 55% of the voters into pulling the lever for her. 

The election campaign for me wasn’t all snooping, secretly copying documents and 
listening in on conversations. One of Bill Shea’s partners gave me tickets to game 6 of the 1977 
World Series against the Dodgers in which Reggie Jackson hit three home runs to win the series 
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for the Ya nk ees. To a lifelong Yankee fan, that game was terrific. When it ended, we rushed 
down onto the field. It was a lot bigger than little league and covered with lush grass. 

In another sporting vein, the counsel to Mayor Abe Beame was one of Lambert’s backers 
and the counselor had a NYC councilwoman for a wife. They were separated but not in 
politics—both supported Lambert. She was in her mid-forties but hot, so we started dating. 

Once her husband threw a fit when I borrowed his City car to spend an afternoon with his wife. 
What did he expect, giving me a set of keys and saying I could use it whenever I wanted? His 
wife and I actually ended up living together for a while in her apartment in Washington Heights. 
The only annoying part of that was her two idiot sons—one in high school and the other a 
college drop out. The college dropout is one of the best examples of the “Peter Principal.” 
Decades later, he was elected the Comptroller of NYC. He could barely add 2 + 2, but by the 
21 st century, digital computers for math were common place. 

After the election, on Lambert’s orders, we started organizing fundraisers to allegedly 
pay-off the campaign debt. In reality, the money would end up in Lambert’s pocketbook, and 
was a way of shaking down lawyers who practiced in the Surrogate’s Court—buy a ticket or no 
patronage. Word leaked out to the press, I wonder how, which caused a furor in the legitimate 
legal community because it is against judicial ethics for a judge to know who contributes to her 
campaign and to solicit contributions from those who practice before her. It creates the 
appearance, which is often the reality, of judicial favoritism and bribery. Pay off the judge and 
she’ll rule the way you want. One Supreme Court Judge said, “It stinks.” And the State 
Commission of Judicial Conduct received complaints about these fundraisers. The Commission 
had recently been created by the State Legislature to censure, suspend or remove a state judge for 
violating the Code of Judicial Conduct. The Code also regulated campaigning for judicial office. 
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Lambert told the press she had no idea of who was contributing to help payoff the 
campaign’s alleged debts. Boy was that a lie. She often sat in her campaign office in the back 
thumbing through the index cards of contributors; telling me whom to contact for more money 
and others who had not yet given. 

Lambert was not about to forego the money from her shakedown, so she got Roy Cohn to 
take over organizing events such as one slated for Studio 54. Cohn was the co-owner of Studio 
54 along with Mafia boss Carmine Galante. Using this new strategy, the campaign staff and 
Lambert could plead we didn’t do it—but, of course, we were involved. On November 15, 1977, 
Lambert sent the campaign manager and me to meet Roy Cohn to iron out the specifics for the 
Studio 54 fundraiser. Cohn’s law office and living quarters were at 39 East 69 th Street. The 
place was impeccably decorated. The only other place I had visited that showed the same preppy 
taste was Ted Kennedy’s D.C. home. Years later, I caught part of a movie about Cohn, which 
depicted the interior of his townhouse as garish. Boy did the producers get it wrong—subtle fake 
history to bias the unconscious minds of viewers. 

We sat down with Cohn and his executive assistant in the second floor rear dining room 
next to the kitchen. Cohn was sharp and courteous as he went over his plans for organizing the 
event: ticket price $250, a table for $2,500, and he showed us a mock up of the ticket—very 
nice. Cohn went over the rich and influential attorneys he would approach and would also enlist 
some of them to sell tickets—one was Bill Shea whom he got up to call in the kitchen. Coming 
back into the foyer after calling Shea, Cohn says, “I can’t stand all this negatively.” Shea, who 
also ran a law firm, had succumbed to the legal community’s criticism of Lambert’s post¬ 
election fundraisers. According to Cohn, Shea agreed to make discrete phones calls but not 
publicly push the event. Cohn telephoned Lambert about Shea dropping out of publicly pushing 
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the 54 event. Prior to the election, Shea had organized a small but lucrative secret fundraiser at 
the Sky Club on top of the Pan Am building, so Lambert didn’t rant over his present reticence. 
After talking with Lambert, Cohn said, “Okay, we’ll do it without Shea’s public support, but 
we’ll get it down.” I admired his attitude, but recalled what he and McCarthy did in the 1950s, 
so Conason received more infonnation from me. The publicity scuttled the Studio 54 fundraiser 
but not the money it raised—$40,000. After all the bad publicity over the post-election 
fundraisers, the campaign did only small secret fundraisers attended by representatives of those 
currying favor with Lambert. Only Lambert and her campaign manager knew the specifics. 

Lambert’s election as one of the two Surrogates for Manhattan made her a lot of money 
and popular among politicians such as the fonner Mayor John Lindsay who was thinking of 
running for the Senate. Lindsay requested that Lambert funnel patronage to his friends who 
would then contribute some of it to a possible upcoming campaign. My, how political images 
differ from the reality. Even A1 Lowenstein showed at her induction looking for Surrogate Court 
largesse. 

Massachusetts 

The former Columbia University senator and fellow worker on the 1972 McGovern 
campaign decided to run for State Senator in Massachusetts in the district that included 
Cambridge. So while the N.Y. State Commission on Judicial Conduct investigated Lambert, I 
moved out of the Councilwoman’s apartment to Boston. 

The girls on his campaign were yummy. There were a handful of blondes and a fair 
amount of casual sex as was usual for a campaign with twenty-something volunteers back then. 
Today, the guys would face the threat of having their futures destroyed even though they did 
what the girls wanted. The extreme mood-swings that girls experience from the bio-chemical 
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reactions in their bodies would most assuredly have resulted in paranoid delusions of sexual 
abuse. Today’s feminized press and courts would immediately revoke the presumption of 
innocence for any guy accused by an emotionally unstable girl. But in 1978, Mother Nature and 
the presumption of innocence still held sway. 

My campaign work for some reason gravitated to researching the opponent, Francis X. 
McCann. He headed the Massachusetts State Senate Post-Audit and Oversight Committee. At 
the time, there were some leftovers of a scandal in Massachusetts. The Massachusetts Bureau of 
Building and Construction had awarded a contract to McKee-Berger-Mansueto (“MBM”) for 
supervising the construction of the University of Massachusetts Boston campus. Press reports 
alleged the Bureau and MBM cut a sweetheart deal. The State Senate then set up a special 
committee to investigate, but actually used that committee to shake down MBM for around 
$40,000. The State senators involved ended up in jail. McCann was not one of them, but the 
ripples washed up against him as Chairman of the Post-Audit and Oversight Committee. 

After writing a summary implicating McCann and his committee as co-conspirators in 
shaking down MBM and putting all my research into a three inch binder, I handed it over to the 
candidate’s brother who did press for the campaign. He had great contacts up there, such as the 
local anchor Jack Cole who was looking for dirt on McCann. Cole, also an attorney, was the 
anchor who once said, “We’ll be back with more alleged news in a minute.” The candidate’s 
brother, however, promptly threw the binder into the garbage, so I left the campaign only to 
revisit for election-day when my Columbia buddy lost. Years later, my buddy told me that he 
and his brother had dinner with an old business friend of their father. The businessman told them 
that McCann’s committee regularly shook down businesses with the threat of investigating them 
if they had or were looking for a contract with the state. 
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Tammany Hall Interrupted 


Back in NYC, Lambert, now Surrogate with lots of patronage, and with the help of Roy 
Cohn, was trying to put together a political machine in the corrupt Tammany Hall tradition. The 
initiating campaign for Lambert-Cohn’s New Tammany Hall was the 1978 race for Civil Court 
Judge in Northern Manhattan. Lambert convinced a fellow female personal-injury lawyer to run. 
Lambert instructed the key operatives from her election campaign to manage this Civil Court 
Judgeship campaign. Since I was back in town, and my cover from the Lambert campaign had 
not been blown, I joined up and fed Conason infonnation on the campaign. 

Lambert and Cohn’s candidate, Helen Goldstein, was 46, Jewish with dyed blonde hair— 
nice looking enough to entertain thoughts of hitting on her. The only problem with that was she 
had a heart condition. On one occasion, she collapsed in her apartment. One of the campaign 
staff tried a little CPR and she came around, which avoided a call to 911, which would have 
ended the campaign. That campaign was denounced as “the dirtiest campaign in Manhattan in 
20 years,” because it focused on appealing to bigotry and accused the reform-democrat 
candidate, who was also Jewish, as pro-PLO, anti-Semitic and connected to Skokie-type Nazi 
demonstrations. 

Lambert instructed us to send out mailings to the district’s Democrat voters using the 
same type of fear mongering and bigotry that her campaign had used complete with phony 
committees such as the Manhattan Chapter of the Zionist Committee for Israel. If Lambert’s 
candidate won the Democrat Primary, then she would most likely win the general election. The 
trick in sending the mass mailing was to have it arrive in voter’s mailboxes on the Monday just 
before the Tuesday election. That way the opposing candidate and the press did not have enough 
time to expose all its lies and bigotry. Since I was in charge of delivering the mailing to the post 


76 



office, I sent it out too early—on purpose. It arrived on Saturday, which gave the opposition and 
press time to expose the corrupt campaign tactic of Lambert’s candidate, who lost. 

Lambert and Cohn didn’t give up their efforts to create their New Tammany Hall. In 
1979, they used patronage from the Surrogate’s Court and Cohn’s political connections to back 
district leadership and judicial delegate races by former members and supporters of Lambert’s 
campaign, such as Scott Stringer (current NYC Controller), and the good friends of Cohn. 

District Leaders were party officials in either the Democrat or Republican parties. Their 
political support was crucial for candidates for Civil Court judgeships to win in their respective 
party primaries—Democrat or Republican. However, only the Democratic primary mattered in 
the Manhattan-Bronx Judicial District because of the overwhelming number of registered 
Democratic voters. A victory for a Civil Court candidate in the Democratic primary meant 
victory in the general election and a seat on the Court’s bench. Civil Court judges handled civil 
cases involving amounts up to $25,000. 

More importantly, Democratic District Leaders often decided who would run for the 
Judicial Delegate positions in the Democratic primary. The Judicial Delegate winners would 
then decide at the Democrat Judicial Nominating Convention the persons who would run for 
State Supreme Court judgeships on the Democratic line in the general election. Once again, 
since the voters in the Manhattan-Bronx Judicial District were overwhelmingly registered 
Democrats, a nominee running on the Democratic ticket was tantamount to election. State 
Supreme Court judges handled civil cases involving amounts over $25,000 and criminal felonies. 

Any District Leader or Judicial Delegate would quickly find those aspiring to a judgeship 
and current judges facing re-election reaching out to him or her, often with bribes in one form or 
another. 
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By the beginning of 1979, Lambert and Cohn suspected that someone on the inside had 
been feeding infonnation to Conason since 1977, which is when Joe’s coverage about her began 
appearing in the Voice. It seemed a propitious time to avoid ending up swimming with the 
fishes, so when Conason and Jack Newfield asked me to go public, I agreed. 

Joe wrote the article and Jack came up with the headline: Where There’s a Will, There’s 
a Way, February 5, 1979. Now Lambert and Cohn knew who the mole was, but they couldn’t 
find me even though they were looking. A reliable source told me the guy connected with Meyer 
Lansky and others were trying to track me down for a “talk.” The State Commission on Judicial 
Conduct’s investigation of Lambert was well under way at that time as were the legal battles 
with Lambert’s lawyers. Her lawyers, naturally aided by Cohn’s law firm, were challenging the 
Commission’s subpoenas of Lambert’s campaign workers and the Commission’s very authority 
to investigate her campaign. Lambert argued that she had a First Amendment right to associate 
with people from whom she raised money, which countered New York’s Code of Judicial 
Conduct that forbade a judge from raising money from lawyers who might appear before her. 

Joe kept publishing columns on Cohn and Lambert trying to create their own political 
machine of corruption by controlling the Democrat judicial nominating convention for the 
Manhattan-Bronx district. The articles ticked-off Cohn so much that he complained in a letter to 
the Village Voice editor. Perhaps he complained because Joe had labeled the candidates 
Lambert and Cohn were supporting as “Cohnheads,” which was a takeoff on SNL’s 
“Coneheads.” 

Cohn actually wrote to the editor, “I have zero interest in Manhattan politics.” Who did 
he think he was kidding? Since the demise of Senator Joseph McCarthy, Cohn had become one 
of the major political power brokers in the City, which wasn’t by accident. Lambert also started 
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her own cover-up by rewarding campaign supporters subpoenaed to testify with lucrative 
Surrogate Court patronage. 

The Cohnheads continued on their march, financed by Surrogate Court patronage and 

Cohn’s connections, to topple the Democrat reformers who had dominated the Manhattan-Bronx 

Democrat Party for a decade. One district leader in Manhattan said these Cohnheads, “are 

haters. They’ll stop at nothing and they’re crazy.” Joe wrote in one article 

[T]he Cohnheads are dangerous, lacking any political ideology or morality other 
than desire for influence and patronage. They out-refonn the reformers, making 
unfounded accusations of corruption; they out-regular the regulars, telling old-line 
district leaders they have the backing of Carmine DeSapio, the mob-linked leader 
of Tammany Hall. Rarefy, if ever, do they raise an issue, and when they do it’s 
likely to be spurious. 

The Commission on Judicial Conduct contacted Conason to see if I’d be willing to testify 
in return for immunity—the Commission couldn’t fine me either in order to serve a subpoena. 
Joe and Jack both thought it would be a smart move, as did I, so the Commission granted me 
immunity in May 1979. The next month, the Supreme Court, thanks to Joe’s February article, 
upheld the Commission’s subpoenas requiring a number of campaign workers to testify. 

Lambert had been trying to block their testimony but the new information in Joe’s article caused 
the Supreme Court to rule against her, so she appealed. There was, however, still the stink of a 
political fix in the courts. The Supreme Court also ruled that the Commission could not 
investigate the campaign’s fundraising activities, such as cash contributions under the table. 

Another part of the political fix was that the clerk of the Supreme Court refused to allow 
the media to view any of the files in the Lambert court proceedings before the judge had actually 
sealed the record. Guess the clerk knew what the judge was going to do before the judge 
actually did it, or the fix was in. As Joe wrote, “The judges are being allowed to evaluate and 
control an investigation of one of their own without the press snooping around to inhibit 
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favoritism.” The judge rationalized sealing all the records because the Commission did not want 
to turn over to Lambert’s lawyers the names and addresses of those who were providing it with 
information. Meaning, it didn’t want a source going out a hotel window before he testified. By 
then, the Commission knew where I lived and worked. The judge used the Commission’s refusal 
to paint a target on its witnesses on order to keep the press in the dark as to what was going on in 
court. It made no legal sense, since courts often protect witnesses without turning the 
proceedings secret. The Commission appealed. 

The Appellate Division made its decision in December 1979. The legal battle had been 
going on for 18 months. The Appellate Court ruled the Commission could investigate the 
campaign fundraising activities, such as secret cash contributions over $100, as well as 
Lambert’s cover-up of rewarding supporters with Surrogate Court patronage. The decision 
stated that Conason’s February 1979 article convinced the judges to allow the Commission’s 
probe to into these matters. Beyond the Lambert case, the ruling made clear that the 
Commission, which had recently been set up, was constitutional and had the authority to 
investigate judicial misconduct on the campaign trail and in the courthouse. The Appellate court, 
however, upheld keeping all court records secret. Joe wrote, “So, in contrast to most other legal 
battles involving public officials, we have no way of knowing the circumstances under which 
Lambert is being investigated.” 

Eyewitness News 

While the Judicial Commission’s legal battles with Lambert moved through the courts on 
its way to the highest state court, the Court of Appeals, I needed a job. My friend from Channel 
5 News, Cream Cheese, had moved over to Eyewitness News at Channel 7. Eyewitness was 
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looking for a political producer/researcher for its politics reporter Roger Sharp for the 1980 
election season. Thanks to Cream Cheese, they hired me in January 1980. 

Roger was a smart, smarter than me, extremely competent guy who didn’t suffer fools 
lightly of which there were many in the Eyewitness Newsroom—usually females. At 6’3” he 
had made the Michigan State University football team when they won the Rose Bowl in 1956. 
That was impressive. When he started out in the news, he had been one of the youngest reporters 
in network news working for ABC. He had great stories, especially from the early 60s. 

In the spring of 1963, Roger was covering Martin Luther King’s campaign of sit-ins, 
boycotts and marches in Binningham, Alabama to protest its segregation laws. Events started 
off peacefully. Everyday like clockwork, the SCLC protesters would gather inside the 16 th Street 
Baptist Church and then march out the door down the sidewalk adjacent to the Church toward 
City Hall. They never made it because Bull Connor, the head of police, had them arrested. The 
arrests were peaceful, since the strategy was intended to cause the mass arrests of people 
protesting for their rights, which at some point would grind the city’s jails and courts to a halt. 
This went on day after day with Roger and the rest of the national media covering the protests 
and arrests. Then one day, the time of the meeting at the Church was changed. The protesters 
marched out, but unlike the other times, the sidewalk was now in the shadows because the sun 
was in a different position in the sky. Back then, the media used film, which required a lot of 
light to record images. Since most the protesters were black, their skin absorbed more of the 
visible electromagnetic spectrum while whites reflected more. Therefore, the TV cameramen 
couldn’t get useable images of the protesters marching down that sidewalk in the shadows. So 
Roger and the other reporters go over to the organizers, tell them the problem. The organizers 
tell the protesters to cross the street over to the other sidewalk that was now in the sun. The 
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police, however, didn’t know what was going on and all hell broke loose—fire hoses, police 
dogs, clubbings and images on national television that shocked the nation and doomed 
segregation. Apparently the “medium is the message.” 

In another of his early assignments, Roger ended up in Cuba during Castro’s revolution, 
got arrested for being an American spy but was finally released after the U.S. State Department 
intervened. 

At Eyewitness News, Roger, with me in tow, covered the 1980 presidential, senate, 
congressional and local primary and general election campaigns. Working in the media gave me 
some protection from the good friends of Lambert and Cohn because organized crime generally 
avoided hanning cops or folks in the news media. The mob didn’t like any publicity—period. 
But just in case, I kept my name off of all the credits and carried a .38 derringer in the inner 
pocket of my suit jacket. 

The Democrat Party presidential primary pitted Carter, an ineffectual President trying to 
deal with the government hostages being held in Iran, against Ted Kennedy, the killer of Mary Jo 
Kopechne. Jerry Brown, the Governor of California for the first time and one dynamic speaker, 
took a shot but his time had already passed. He should have made a serious run against Carter in 
1976. 

Carter refused to campaign. Many of the political reporters thought this was his wife’s 
idea. Actually, it was common knowledge among the media that Rosalynn was the real 
president. The nice part of working in news was knowing what was really going on behind the 
public lies, but back then, such was kept quiet. Now, however, such is made up. Thanks to 
Rosalynn, our coverage was limited on the Democrat side to Kennedy’s campaign events and 
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interviews of him. Kennedy had a bunch of hot young female relatives working for him and his 
campaign events always brought out big bosom babes—covering him was a joy. 

My role was to keep abreast of what was happening, where and when and getting Roger, 
me and the crew there on time. Roger always wrote his own scripts and asked his own questions, 
sometimes with help from my research and suggestions, he also chose the sound bites but left the 
B-roll and putting the piece together to me and the videotape editor. The B-roll was easy, I’d 
always put in the hot young girls yelling and jumping up and down. 

Just before the New York State primary, which looked like Carter was going to lose; the 
White House calls and invites us down for an interview. All the other local NYC stations were 
also invited to interview Carter. That gave me an idea. Since Carter refused to debate Kennedy, 
why not have Kennedy answer the same questions we’d asked Carter. We could then inter-cut 
the answers of both in a piece that would simulate a debate. Roger agreed and at the last minute 
so did Kennedy. We headed over to Kennedy’s hotel, and at the door, I remember my derringer 
in my suit jacket pocket. There was no place to dump it—looked like I was going to jail. Not 
exactly the story Roger was expecting. The Secret Service, however, didn’t search us thanks to 
our media credentials and Roger did the interview. 

The next day at the White House, the NYC local news crews are waiting in the hallway 
outside the oval office to interview Carter. Zbigniew Brzezinski, Carter’s Security Advisor, 
turns the corner carrying this huge map of Iran, he looks at the reporters and camera crews in 
shock, almost drops the map and scurries off. This was before the aborted helicopter raid to free 
the hostages in Iran. Had we been sharper, we would have realized the reason for the map. 

Carter lost the N.Y. primary. 
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Carter pulled the same tactic for the New Jersey primary. He invited at the last minute 
the NYC local reporters down to a speech he was making in southern Jersey. After the speech, 
he would do an interview with each station. When Roger finished the interview, we had to get 
him back to NYC for the 6 o’clock show while I had the interview with his editing instructions 
beamed to the station from southern Jersey. That way as soon as Roger arrived, he could walk 
onto the set and do the open and close for the piece live. Roger made it in time and the piece 
aired. By then it was night, and I went to the airport for a helicopter ride back to NYC. But at 
the airport, I realized I had no money, and the newsroom had not booked me a flight because 
everything was arranged at the last minute. What to do—hitchhike? The helicopter company 
won’t take a personal check or personal credit card, but one trusting businessman did take my 
check in return for cash. They put me in the only vacant seat, which was up front next to the 
pilot. The helicopter approached NYC from the south where the World Trade Centers with 
lighted windows loomed gigantic in front of us against the black sky. The helicopter was flying 
at a height about middle way up the Centers—what a beautiful sight. Carter also lost the New 
Jersey primary. 

Before the Democrat Convention in NYC, the ad hoc investigative group came to me 
with another story. Eyewitness News was not like Channel 5, of course, even Channel 5 was no 
longer like Channel 5. The U.S. Attorney for the Southern District of N.Y. was investigating the 
Democrat power broker Pat Cunningham for income tax evasion and other federal crimes. Both 
the F.B.I. and the Criminal Investigation Division of the Manhattan I.R.S. were handling the 
investigation. The story was relevant because Robert Strauss, President Carter’s campaign 
chairman, had hired Cunningham for Carter’s campaign and made him responsible for making 
the arrangements for the Democrat Convention at Madison Square Garden for mid-August. 
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Strauss’s hiring Cunningham raised a lot of political eyebrows. Cunningham had been 
the Democrat County Leader in the Bronx. In that position he effectively controlled who was 
allowed to run for Bronx Civil Court Judgeships. Since the Bronx was heavily Democrat, 
Cunningham’s approval virtually assured election, which in political speak meant money. In 
1976, the special state prosecutor, Maurice Nadjari, was investigating corruption in the City’s 
judicial system—something that is proverbial. Nadjari’s grand jury indicted Cunningham for 
selling judgeships, accepting bribes and fixing criminal cases. Cunningham beat the rap but was 
forced to give up his Leadership position to Roy Cohn’s law partner Stanley Friedman. 

Cunningham and Strauss were old friends, but why risk the bad publicity of hiring a once 
indicted politician to work on a presidential campaign? The investigation group’s sources told us 
that Strauss was trying to use his political clout to close the investigation. Did Cunningham 
threaten to squeal on Strauss about something? Did Strauss figure that were Carter to win with 
Cunningham’s help, the investigation would go away? 

Strauss was holding a pre-convention press conference at Madison Square Garden that 
Roger was covering. So at the press conference, with Roger’s okay, I asked Strauss about the 
Cunningham investigation—boy did Strauss blow up. He ranted and railed about media smear- 
tactics, that there was no investigation, which was a lie, and that Cunningham was an upstanding 
citizen who had never been convicted of anything. Up to then, that last part was correct. 

With Strauss’s rant on videotape, the convention about to begin and our knowledgeable 
sources, there was enough for a story, but the Executive Producer nixed it because investigative 
journalism was not part of the Eyewitness News image. Two years later, Cunningham was 
found guilty of tax evasion, perjury and other federal crimes. Strauss was not a party in the 
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criminal case but did appear as a witness. When the prosecutor tried to question Strauss about 
Cunningham selling judgeships, the judge prevented it. 

At the convention, Kennedy lost, but made the best speech of his campaign. At its end, 
he said, “For all those whose cares have been our concern, the work goes on, the cause endures, 
the hope still lives, and the dream shall never die.” 

Afterward his defeat, Kennedy held an end of the campaign party at his home in D.C. 

His campaign manager for N.Y. and N.J. invited me along on the promise that it was off-the- 
record. The house was the most tastefully decorated home I ever saw. But the high point was 
Shriver’s daughter walking around with her leg in a cast wearing short-shorts. Don’t remember 
whether I got to sign it or not, but if I had, it would have been on the inner thigh. She was warm 
and friendly as young girls are but quickly became bitter with age. 

On the Republican side of the 1980 election, the main presidential candidates were 
Ronald Reagan and George Bush, followed by Congressmen John Anderson and Phil Crane. 
Anderson was by far the smartest of any of the candidates whether Republican or Democratic. 
Crane, however, had the best looking campaign girls. 

Bush won the Iowa caucus because Reagan’s campaign manager kept tight reins on 
Reagan’s appearances for fear of what he would say. Wisely, Reagan fired his manager, since 
Reagan’s attraction was that he would say and do the unconventional providing it further his 
conservative view of America. 

After Iowa, Bush held a press conference in New Hampshire. Roger had sent me there to 
lay the ground work for our coverage. In recounting his victory in Iowa, Bush says, “What we 
have is momentum. We look forward to Big Mo being on our side.” I thought, “Big Mo?” 

What a preppy idiot this guy was. His big mo ended with the Nashua Telegraph debate where 
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the editor of the influential paper tried to turn off Reagan’s microphone. Reagan, clearly angry 
said, “I’m paying for this microphone Mr. Green.” Bush looked like the preppy wimp he was in 
comparison. Reagan won most of the primaries after that, including New Hampshire. At the 
Republican Convention in Detroit, Reagan made the politically smart move of choosing Bush as 
his VP. 

It was now Carter, Reagan and John Anderson, who was running as an independent with 
over 20% in some polls. Reagan and Anderson debated each other early on but Carter refused to 
participate—must have been Rosalynn telling him to stay in the White House again. But Jimmy 
would not get away with hiding forever. In October, a week before the election, Carter and 
Reagan were neck and neck going into the only debate they had. Carter looked like a scared 
little-girl, but his doom was sealed when Reagan asked American voters, “Are you better off 
than you were four years ago?” 

During 1980, the key election in New York State was for Senate. On the Republican 
side, Senator Javits, sometimes referred to as Jake the Snake, was running in the Republican 
primary looking for a fifth term even though he had been diagnosed with Lou Gehrig’s disease. 
Shouldn’t he have retired? Some of these politicians begin to believe that the people exist to 
serve them instead of the other way around. 

Javits was a liberal in a party that in 1980 was turning conservative. A1 D’Amato, a 
supervisor of the Town of Hempstead, conservative and implicated in the Nassau 1% kickback 
scandal, ran against Javits. D’Amato won the primary, but Javits stayed on the ballot for the 
general election as nominee of the Liberal Party. There was obviously a deal between the 
Republican Party and the Liberal Party to keep Javits in the general election so that he would 
draw votes away from the Democrat nominee Congresswoman Elizabeth Holtzman. 
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The contest between D’Amato and Holtzman was tight. Roger periodically interviewed 
both candidates. On one occasion, Holtzman came to the studio for an interview. As with all 
candidates showing up at the studio for an interview. I’d go down to the lobby to greet them and 
show them upstairs for the interview. Holtzman shows up, walks through the revolving door, I 
put out my hand and start to introduce myself, but she walks right by ignoring me. I turn around 
and she’s looking at the lobby’s TV showing a clip of her. What a self-centered princess, I 
thought. When the TV piece on her was over, she deigned to recognize me, and I escorted her to 
the interview with Roger. 

All during the senate campaign the Village Voice had been castigating D’Amato and 
supporting Holtzman, which made sense—it was a liberal newspaper. Holtzman was the liberal 
and D’Amato the conservative with connections to Joseph Margiotta. Personally, I sided with 
Holtzman until she pulled her feminist-princess superiority routine. This babe was not likely to 
get along with anyone in the Senate where compromise was crucial. I gave D’Amato’s brother, 
Armand, a call. 

“Armand, what I’m about to tell you is just between you and me. No one else is to 
know—not even Roger. Holtzman’s campaign pays the firm ‘Arts, Letters and Politics’ 
thousands of dollars for campaign advice. That firm is owned and run by Sara Kovner. She’s 
the wife of Victor Kovner the attorney for the Village Voice. Victor carries a lot of weight over 
what the Voice prints and does not print. There’s at least the appearance that the Kovners are 
financially benefiting from the Voice’s articles criticizing your brother.” 

Armand thank me and the next day D’Amato issued a press release about the Voice’s 
conflict of interest that the local news picked up and ran. D’Amato won the race with 44.9% to 
Holtzman’s 43.5% and Javits with 11.1%. Did Holtzman’s princess conduct toward me lose her 
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the election—who knows, but it didn’t help. Reagan on the other hand beat Carter in a landslide 
winning 44 states. 

The next political event was covering Reagan’s Inauguration. Eyewitness sent a team of 
reporters and producers including Rose Ann Scamardella, the inspiration for Saturday Night 
Live’s character Rosanne Roseannadanna by Gilda Ratner. Ratner’s character was brash and 
tactless. 

One of the celebrities entertaining at the Inaugural Balls was Patti Lupone who was then 
playing Eva Peron in the play Evita. Rose Ann had arranged an interview with Lupone at her 
hotel room. The crew and I show up on time but there’s no Rose Ann even though time was 
running out to get the story on the 11 o’clock show. First, it was yelling through the door at 
Lupone’s maid trying to explain who we were. She finally let us in so the crew could set up the 
lights. Then Lupone walks out of her bedroom partially dressed, but not so partially dressed to 
deter her from going into a fit over us guys being in her boudoir. I then realized how she got the 
part of Eva Peron. If we had been in Argentina, she would have had us executed. Rose Ann 
shows up—late, what do you expect, does the interview, and I sprint back to the studio, put the 
piece together with the editor and barely get it on the air. 

The next day, Rose Ann’s regular producer, a female, and the one who should have done 
the Lupone story calls me. 

“Rose Ann wants you to be at her room by 11 tonight.” 

“What’s the story?” I ask. 

“No story, she wants you to spend the night with her.” 
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I laughed, and said, “Sorry, I have a date with two college coeds.” Which actually was 
the truth. I had met them during the run up to the inauguration and agreed to show them around 
the broadcasting area. 

Her producer said, “Are you sure?” 

“Yes, I’m sure.” If I had had sufficient foresight, I would have started a guys #MeToo 
lunacy. Instead I told Roger and we laughed. 

After the Inauguration, my contract with Eyewitness News was up, so I went looking for 
a political job. When Roger heard that Congressman Chuck Schumer had interviewed me for a 
PR position, he pressured WABC to hire me as a writer, which it did. Working as a writer meant 
more than just writing copy. Often you put together a story for an anchor and sometimes went 
out to do the interviews. 

Eyewitness was about to celebrate an anniversary, so the night assignment editor sent me 
to get Frank Gifford’s reaction. Gifford was the sports anchor at Eyewitness before he moved 
over to Monday Night Football. Gifford was attending an event at the Waldorf, so before he and 
his wife wet into the ballroom, I approached him with the camera crew and asked for comment 
about Eyewitness News’s anniversary. Always a classy guy, he made a funny but not derogatory 
comment. Then I asked him, “Could I get your autograph? I remember you catching one 
handed those bombs from Y.A. Tittle during your comeback in 1962. Just amazing!” 

His wife responds, “I don’t believe this!” Guess she thought those days were over. 

Gifford signs the back of one of my Eyewitness News business cards, “Thanks!” He was 
one of the greats, but more important he showed amazing guts in making a comeback after 
suffering a severe head injury from a tackle in 1960. 
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Another memorable encounter was with Abbie Hoffman sporting his new face. We 
talked a little about his anti-war days, but now he was trying to blunt the conservative trend that 
America was entering under Reagan. I gave him my card and said, “If you’ve got any political 
stories, give me a call.” Never heard from him. The press reported he committed suicide, but I 
never believed that. 

Writing for Eyewitness News was fun. Studio 54 regularly sent the newsroom free 
tickets, but considering my past connections with that nightclub, I never attended. Roger did a 
half-hour special on Israel with me as the producer that was titled “Israel: What Next?” It 
actually won a silver medal at the N.Y. Film Festival, which I had never heard of. What was a 
news documentary doing in a film festival—who knows. It didn’t matter because the prize went 
to the field producer. I kept my name off the credits, once again because of Fambert and Cohn’s 
good friends. 

My tenure at Eyewitness was short because I intended to go to law school. Fike an idiot, 

I thought I could use the law to defend my rights. The news media, however, had a lot more 
power to exercise—no biased, brain judges with which to deal. Faw school started for me in the 
fall of 1981. 

I Am a Witness 

The legal battle over Fambert finally reached the Court of Appeals. In July 1980, the 
Court of Appeals ruled the Commission had the authority to investigate Fambert’s campaign and 
awarding of patronage to campaign supporters. It also ruled that the court proceedings must be 
made public. 

My testimony before the Commission occurred at the beginning of my second year in law 
school, September 1982, at the Association of the Bar of the City of New York. Fambert was 
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present and tried to stare me down, but my juvenile delinquency days easily returned the visual 
intimidation until she looked away. Her lawyer was James LaRossa, dubbed by the press the 
attorney for Mafia bosses. During my two days of testimony, the attorneys for the Commission 
pretty much allowed LaRossa to have his way. Something wasn’t right here. The Commission 
originally wanted my testimony badly, but now they sat back without the usual fighting that 
occurs at any hearing. Looked like the fix was in again. 

A source inside the Commission subsequently told me that the Reform Democrats, 
represented by attorney Victor Kovner, and the Regular Democrats who had supported Lambert 
cut a deal. Cohn was probably involved somewhere. Lambert agreed to distribute Surrogate 
Court patronage to not only her campaign supporters and attorneys connected with the Regulars 
but also to the Reform Democrats who had opposed her. She also agreed to a private letter of 
censure by the Commission, which meant nothing. So in the end, greed won out with both 
Reformers and Regulars feeding off the estates of widows, widowers and orphans. 

After my testimony, I ran into LaRossa in the elevators of the U.S. Eastern District of 
New York Courthouse after an interview with Chief Judge Jack Weinstein who was considering 
me for a law school internship position. LaRossa somehow found out what I was doing there 
and called Judge Weinstein in an effort to sink my internship by lying about my role in the 
Lambert case. It didn’t work. My law school advisor, the fonner Eastern District U.S. Attorney 
David Trager told Judge Weinstein, “LaRossa is a mob lawyer who cannot be believed.” Judge 
Weinstein agreed to the internship but it only lasted for a semester instead of a year. 

Before my testimony, Lambert and Cohn’s good friends subpoenaed my law school 
records. They now knew where I lived. In addition, since the protection provided me by simply 
working at Eyewitness News was gone, I decided to blow town and transferred to George 
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Washington University Law School. They couldn’t find out about my transfer because after 
testifying, the hearing judge was not about to grant another subpoena for my records. 

The Jealous Mistress 

Attending law school in D.C. was a nice quiet life, reading the writings of the best minds 
in history. Too bad the actual practice of law was dealing with the worst minds in history. 

Law schools grade on a curve, so a 90 or above means you knew the subject and didn’t 
get any additional points. If you were lazy or dumb, a law school would usually give you 
enough points to pass. Sounds generous and communistic or in today’s lingo: PC. What’s the 
impact? The better private law firms are not about to pay top money for graduates who would 
otherwise have flunked out without the curve. So what happens to these, in reality, legal 
failures—the employer of last resort, the government. For example, N.Y. State judges are paid 
around $150,000 a year, which is the salary of a first year associate at a decent law firm. The 
reason state judges are paid so little is because the vast majority would have flunked out of law 
school without the curve. So the next time you appear before a state court judge, remember 
she’s probably an F student. Federal judges are paid more, but often the prestige of the position 
attracts students who didn’t need a curve to graduate. The Federal Government also has other 
positions that attract smart graduates, such as its Honors Program. Students with good grades are 
hired for a two year stint with some department, such as the Treasury. 

In D.C., I took up residence in a suburban house in Arlington within a couple of blocks of 
the metro station. The subway had escalators and air conditioning, but the preoccupation with 
cars meant it shut down around midnight even on Friday and Saturday. Lambert and Cohn’s 
boys never found me, assuming they were looking. 
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To keep myself in shape for the girls, who no matter what they say don’t like guys with 
fat stomachs, I went looking for a rugby team. My mediocre rugby career was nearing its end 
due to old age: thirty-something. After learning the sport at Colorado University, I played a 
year for Columbia College, which was nice since the school alums sent the team to Europe. Boy 
were the people in Paris nasty. A couple of guys almost got into fights, but one of our 
teammates knew French and diffused the situations. After Columbia, I played off and on for Old 
Blue, which basically was the Columbia Alumni team. Old Blue was set up as a private club 
team in 1963 by guys who had graduated from Columbia. What was unique about Old Blue, 
from the other teams I played for, was that when you stepped on to the pitch, you were confident 
of winning, defeat was not an option. Sure, the team didn’t win every game, but for me the 
confidence never wavered. One of the original founders of Old Blue was now coaching 
Washington Rugby, so I joined the team. 

The only time in my life when the word “love” came to my mind without some girl friend 
whining for me to use it was when I’d stepped out onto the pitch, even now when it’s just an old 
boy’s game. 

Law school is tough. The way I made it through was constantly reminding myself that 
“Anything worth doing is worth doing badly,” and “This too will end,” which for me was 1985. 
Since I did well in school, I applied to the top ten federal agency Honor’s Programs, thinking 
that as a lawyer in government, I could have a greater impact than at a private firm, such as 
Skadden Arps, which had made me an offer. 

At eight of the Honor’s Programs, the interviewers and decision makers were girls, for 
one it was a queer and for one a regular guy with a family. Guess which one hired me, guess 
which ones did not? All the girls said no, so did the queer, but that didn’t matter. Of the girls 
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who said no, six were in agencies with less prestige and competition than the one that hired me— 
the Treasury Department with the regular guy. Looked like discrimination. 

My first tour of duty at Treasury was in the Interpretative Section of the I.R.S. One of 
the main purposes of the section was to approve or disapprove requests for private letter rulings. 
A private letter ruling is when a taxpayer, individual, corporation or other entity, wants to know 
whether a particular transaction will have any tax consequences. If the section says no, then the 
taxpayer can carry out the transaction without having to pay any taxes, and the I.R.S. is bound by 
that detennination as it applies to that taxpayer only. It has no precedential value for other 
taxpayers. Another purpose of the section was to decide whether the I.R.S. should appeal a case. 

The group of new hires was welcome by the Associate General Counsel of the Treasury. 
He told us that “It is my job to make sure that those with hands across the Whitehouse get what 
they want.” I should have walked out then, but it took me a little longer to realize the I.R.S., as 
with most of the Federal Government, was institutionally corrupt. 

Most of the cases assigned to me involved corporations or wealthy family trusts. One, 
however, was a federal worker who reported for jury duty, was paid a fee, and the fee was paid 
over to his federal employer as required by law. The worker didn’t report the fee on his tax 
return, so the question was whether the fee he never got was part of his gross income. Believe it 
or not, my idiot boss said yes. 

The attorneys in this allegedly elite section of the I.R.S. referred to it as “Club Fed.” No 
one, except me, ever stayed late or worked on the weekends. It was strictly 9 to 5, Monday 
through Friday, unless word came down they could leave early then they bolted for the door. 

Just before Christmas 1985 my boss and I were discussing a case in his office. The head of the 
section calls my boss to say everyone could leave early because of the holiday. My boss jumps 
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up, grabs his coat, tells his secretary to make the announcement and tells me, “We’ll finish this 
after the holidays.” He was the first one to the elevators. 

Okay, time off is important, but these federal attorneys worshipped sloth. Many admitted 
they were just “time-serving” until the taxpayer paid them a pension as a reward for having done 
as little as possible for the people they allegedly served. Nothing would ever change the indolent 
bureaucrats of the federal government because they couldn’t be fired, unless they massacred their 
fellow workers, or committed felonies and maybe not even then. Lois Lemer wasn’t fired, she 
retired. 

Not only were these lawyers lazy but scared. Their fear drove them to twist the law in 
Kafkian fashion to reach the result the higher-ups wanted. This made no sense to me. If they 
couldn’t be fired, what was there to fear, since none of them had any ambition to do something 
other than live off the taxpayer. This place was eating away at my egoism, so I started looking 
for work at private law firms in NYC, but didn’t plan on leaving Treasury until finishing my 
recommendations on one private letter ruling by a family “with hands across the Whitehouse.” 

The California family of the late J. Paul Getty requested a private letter ruling as to the 
tax consequences for breaking up the irrevocable Sarah C. Getty Trust, which by then was 
valued at $4 billion. In 1930, Sarah C. Getty, the mother of J. Paul Getty, succeeded to the 
ownership of the Getty Oil Company when her husband George F. Getty died. Sarah knew her 
son was a playboy spendthrift, so she put the oil company into an irrevocable trust with J. Paul as 
the trustee in 1934. J. Paul received the net income from the oil company, but under the trust he 
couldn’t squander the oil company’ assets on his wastrel life-style. He could, however, add to 
the value of the trust with smart investment decisions which he did, turning millions into billions 
over 40 years. Sarah Getty made clear in the Trust deed that its purpose was to preserve the 
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Getty Oil business, always building it and maintaining control of it as a growth enterprise, never 
by any means dissipating control or relinquishing any part of it. 

The media often listed J. Paul Getty as the richest man in the world, which wasn’t true. 

He was just the trustee of a wealthy trust who received its net income. It was the Trust that 
owned Getty Oil—not J. Paul. 

Sarah Getty set the Trust to end not when J. Paul died but only when all of his four sons 
who had already been born had died. So with the death of J. Paul’s last son, the value of the 
Trust would be distributed to the remaining descendants of J. Paul. J. Paul died in 1976 when all 
his four sons were still a live. His son Gordon P. Getty became the trustee. 

Up until 1984, the Trust held 40% of Getty Oil stock valued at around $5 billion. At the 
end of 1983, Pennzoil Co. offered to buy the Getty Oil stock in the Trust to which Gordon Getty 
agreed to sell but then changed his mind and sold all the stock for a higher price to Texaco on 
January 6, 1984. Pennzoil sued Texaco in the Delaware courts for tortious interference with a 
contract. Delaware courts are the courts of choice for lawsuits involving large corporations 
because the judges are smart and experienced with such disputes. At the time Texaco was the 
nation’s third-largest oil company with a net worth $13.5 billion. Texaco’s lawyer missed a 
court deadline that resulted in the case being transferred to Houston, Texas—Pennzoil’s 
hometown. In November 1985, Pennzoil’s home-grown jury gave Pennzoil a $10.3 billion dollar 
verdict against Texaco, which the home grown judge upheld. The Texaco “man with the star” 
appeared headed for oblivion. 

Gordon Getty’s sale of the Trust’s Getty Oil stock incurred a capital gains tax of $1 
billion. The Trust’s income beneficiaries, remaindermen and even the unborn, who legally had 
an interest in the Trust, were angered not only at the tax but that Gordon, as trustee, would 
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decide how the remaining $4 billion would be invested. They basically thought Gordon was an 
idiot with little to no business experience. They weren’t off base; Gordon spent most his time 
writing unpublished music. So 26 of the beneficiaries, including minors, unborn, unknown and 
unascertained, being represented by 10 law firms, sued to remove Gordon as trustee and saddle 
him with paying all the capital gains tax. 

After 51 depositions and 82,000 documents, the relatives decided to settle. The 
settlement called dissolving the Sarah C. Getty Trust and then creating six independent trusts, 
each with its own trustee, beneficiaries, remaindermen and investment requirements while 
payment of the capital gains tax would be spread among all the new trusts. The California court 
approved the settlement, citing it had the authority under California’s Probate Code § 1138.1 
(a)(14). The division of the Trust would occur as soon as possible after receipt of a favorable tax 
ruling by the I.R.S. 

On receiving the request for a private letter ruling from the 10 law firms representing the 
Getty Family, the I.R.S. set up a task force appointing different groups of lawyers to handle 
different aspects of the transaction. One group determined whether gift or inheritance taxes 
would be due, another whether income or capital gains taxes would be due. I ended up in the 
group researching income and capital gains taxes. 

Looking over the private letter ruling request, I had a few questions about the settlement 
agreement, so I called one of the chief lawyers for the Getty Family. That didn’t go well, an 
I.R.S. higher-up forbade me from contacting any of the lawyers no matter what the question. 
Even my sycophant boss said that was strange. 
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Then one day, a girl attorney in the gift tax group calls me. In a hush voice, she says, “I 
hear you have questions about granting the private letter ruling, so do I. A gift tax should clearly 
be imposed on the Getty’s but my bosses are pushing me to find no taxes. This is not right.” 

“I’m going through the same situation on the income and capital gains issues. It looks to 
me like they should owe both if they break up the trust, but I’m getting pressure to let it go. 

Why don’t we try to track down anyone else who thinks this case is being pushed through 
because the Getty’s have political clout.” 

She replied, “If I hear of anyone, I’ll let you know. But I don’t want my name connected 
with opposing what the bosses want.” 

She was not the only one who secretly opposed the Getty Family not paying taxes, but 
the other attorneys were all scared to speak up no matter what the Internal Revenue Code stated. 
Besides the pressure to give the Gettys what they wanted, what really bothered me was since 
when did any state allow for the tennination of an irrevocable trust before the date set in the trust 
deed. The law of trusts dated back 500 years to common-law England, which was adopted by 
every state in the union. The whole purpose of an irrevocable trust was to keep beneficiaries 
from invading and dissipating the assets for a period of time. The California trial court had 
approved the termination of the Sarah C. Getty Trust before its time and distribution of the assets 
to the Getty family. In effect, the court allowed for the invasion of the assets contrary to the trust 
deed executed by Sarah C. Getty. The court stated it had the authority under California Trust 
Code § 1138.1(a)(14). The California Law Revision Commission at 1278 described that section 
as follows: 

Division of Trusts: A recently enacted statute provides for the division of a trust 
into two or more separate trusts upon a showing of good cause and with the 
consent of all parties in interest. The proposed law eliminates the requirement of 
obtaining the consent of all parties in interest. Under the proposed law, the trust 
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may be divided on petition of a trustee or beneficiary where good cause is shown 
and the court finds that dividing the trust will not defeat or substantially impair 
the accomplishment of the trust purpose or the interests of the beneficiaries. 

Division of a trust may be desirable where different members of a family want 
their own trusts because of a disagreement about how the trust should be 
administered or because a beneficiary moves to another part of the country and 
prefers to take his or her part of the trust along. 

Sounded exactly like the fact situation for which the Getty lawyers wanted a letter ruling, 
and exactly what the law of trusts prohibited for centuries and in every state. The section 
became law one day before the Getty relatives executed their settlement agreement that divvied 
up the assets of the Sarah Trust into six smaller trusts controlled by the different groups of the 
family. That sounded convenient—too convenient. So I called the California Legislature. None 
of my higher ups had ever said I couldn’t, only that I couldn’t talk to the Getty lawyers. After 
talking to a couple of folks, I was referred to a legislator who had opposed changing the trust law 
and asked him. 

“Why did the legislature change the code? 

“Because the Getty Family wanted it. It’s a temporary change that will be on the books 
for a number of months and then the code will revert back to the old law.” 

“California changed the law that every state in the nation adopted from the English 
common-law on their say so?” 

“That’s right and that’s why I opposed it. You have to understand that the Gettys have a 
lot of clout in the legislature and the governor’s office. Everyone knew this change was to allow 
the Gettys to revoke the Sarah Getty Trust, take its assets and put them in different trusts so they 
could do what they wanted with the assets.” 

“But that’s contrary to the very reason for an irrevocable trust.” 
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“Right, but that is also why the new law will last for only a handful of months. This 
section was written so that it would apply to any family which was in the position of the Gettys 
trying to get at the assets of an irrevocable trust. Of course, they were the only ones in that 
position.” 

“So that’s why the Getty lawyers are in such a rush for the private letter ruling.” 

“Right,” the legislator said. “From what I can see, they’re running out of time.” 

“So the California legislature enacted a private law to benefit the Gettys because they are 

rich?” 

“That’s the way it works, unfortunately. Any other questions?” 

“No not now, thanks.” 

Who did these members of one of America’s richest 100 families think they were? Using 
a state legislature to excuse them from a universal law just to fill their pockets with money. 
Money that was likely the result of criminal activity, since as Balzac said, “Behind every great 
fortune there is a great crime.” This really ticked me off, but what to do? 

The I.R.S. functions, when it functions at all, based on one key axiom: the tax 
consequences of a transaction are determined by its substance—not its form. Since the I.R.S. is 
not bound by a taxpayer’s characterization of a transaction, it should not be bound by a 
legislative characterization when taxpayers use their influence to get such legislation passed. The 
California court and the Getty lawyers claimed the six new trusts would simply be a continuation 
of the Sarah Trust according to Califomia-Getty law. But California law didn’t matter, what 
matter was how the I.R.S. saw the transaction. The substance of the transaction was that the 
court approved settlement agreement terminated the Sarah Trust before the Trust deed allowed, 
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distributed its assets among the beneficiaries who then set up six different trusts with those 
assets. All of that had tax consequences. 

The I.R.S. higher-ups, however, were pushing to give the Gettys what they wanted—no 
taxes owed. The history of trust law and the I.R.S. tradition of examining the substance of a 
transaction didn’t matter. The Interpretative Section was going to kowtow to this one-percent 
family with white-shoe lawyers. 

So I wrote up a dissent memorandum detailing the Getty Family’s “hands across” 
Sacramento and that under the Revenue Code the transaction would incur regular income and 
capital gains taxes. Called the Treasury Inspector General’s office to report that my bosses were 
bring unduly influenced by the Getty lawyers to give the Getty Family what it wanted despite the 
law. Talked with one of the attorneys there who said he’d keep an eye of the case, sent him my 
memo, dropped my memo off in my immediate boss’ office, and blew town to work as an 
associate at Cravath, Swain & Moore. I had enough of the government’s Club Fed corruption. 

One of the small ironies of my ending up at Cravath was that after the Houston court 
found Texaco liable for $10.3 billion plus interest, Texaco hired Cravath to save it from 
nonexistence. Cravath put Texaco into Chapter 11 bankruptcy, which would protect its assets 
from Pennzoil executing on the judgment. Cravath then offered Pennzoil $3 billion, which it 
accepted in lieu of the judgment. Texaco was saved and subsequently merged with Chevron. As 
for the Sarah C. Getty Trust, the Family tenninated it and used the assets to set up the other 
trusts. Whether they had to pay taxes on the transaction, I didn’t know and quickly didn’t care. 
My focus was on my duties at Cravath working for a smart, cool partner in the litigation 
department. 
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Sitting in Cravath’s cafeteria for a quick lunch, over looking Manhattan from 50 odd 
stories up, I often thought, “So this is what it’s like in service to the king.” Cravath had its 
benefits. One weekend while sitting at the bar in a nightclub, I started hitting on this young babe 
next to me. She wasn’t interested until I mentioned my employer was Cravath. Cravath turned 
every one of its male lawyers into prime meat. Another advantage was that most of the lawyers 
there were smarter than me—I liked that. No more cowardly Club Fed losers who couldn’t 
argue a legal issue or understand the law. Cravath even held a formal Spring Dance at places 
such as the Museum of Natural History with a cocktail hour in the gem room. The girls drooled 
and not over their drinks. The best of the three dances was the one where the Shirelles sang. My 
date was of the same color, but seemed somewhat embarrassed dancing with a true-blooded 
Aryan to the Shirelles’ hit songs. 

After three years, I left Cravath. They asked me to stay, but I was a dope and left. 

Third and Fourth Worlds 

1991 and my high school class finally gets around to holding its 25 th reunion 26 years 
after graduation. Life was boring at the time, so I challenged an old buddy that I’d go if he did. 
He was bored too, so we both went—partially as a goof. This one stupid move sealed my fate 
for the remainder of my existence—thanks of course to a girl. In high school she was one of the 
“in-crowd”—blonde, blue-eyed, big pillows and a cheerleader while my crowd was purely 
juvenile delinquents. At the end of our senior year, I’m sitting on the bus waiting for it to leave 
on the senior class trip with bottles of resealed Coke spiked with rum under my seat. She comes 
up to me very friendly and starts talking. I’m civil, but the back of mind is screaming—stay 
away from her. So I did and never saw her again until the 1991 reunion. 
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She was living in the City, so we saw each other every so often for dinner or a drink. 

Then she invited me to a barbecue up in Westchester County that one of her friends was holding. 
Free food and booze in the countryside—I accepted. At the barbecue, I met a professor from 
Hofstra with connections in the Soviet Union. The Soviet Union was still intact, but Gorbachev 
was out and Yeltsin was in after the failed summer coup. The professor invited me to a 
conference in Moscow at the Kremlin sponsored by an organization called Intertraining. It was 
the creation of the Speaker of the Supreme Soviet of the Soviet Union—Ruslan Imranovich 
Khasbulatov, who had backed Yeltsin during the failed coup attempt by hardline commies. It’s 
always hard to tell who is behind what in that country or exactly what an organization’s aims are, 
but they would pay my hotel, and all I had to do was get to Moscow in November over 
Thanksgiving week, so I accepted. 

But first, there was a trip to a place south of the border. An attorney friend of mine from 
Cravath had turned into an eco-Nazi and was planning a trip to Ecuador. He wanted to expose 
the oil companies ruining the jungle interior by filming their destruction of the pristine habitat. 

“If you want, I’ll go with you. I have some experience in filming as a field producer at a 
couple of local news stations.” He agreed, so we flew south in October. On the plane, I was 
talking with a lady who seemed to know a lot about Ecuador, so I asked her, “Where exactly is 
this place?” She turns to her female friend and says, “He gets on a plane to fly somewhere but 
he doesn’t know where it is.” They laugh, to which I respond, “Why not? That’s part of the 
adventure and having the confidence to deal with whatever arises.” 

On landing in Quito, some official sees us two Americans waiting in the custom’s line 
and escorts us through, skipping the wait. Apparently South America has changed since Nixon 
visited. 
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We found a travel agent and hired a guide and boat to meet us on the other side of the 
Andes in Coca. The official name is Puerto Francisco de Orellana. That’s where the Spanish 
Conquistador Francisco de Orellana set sail down the Rio Napo which flowed into the Amazon 
taking his band to the Atlantic Ocean. They didn’t know where they were going either. 

A DC-3 flew us over the Andes to Coca’s one runway airport. The Town’s streets were 
mostly made of dirt or mud when it rained. In town we ran into a couple of American guys— 
that was a surprise. One was a retired military veteran living off his pension, and the other was a 
BS artist from Chicago. The military guy was cool and lived in Quito. He reminded me of a guy 
I had roomed with in St. Louis in 1971. He told me to look him up next time I was in Quito. 

Before heading off down river the next morning, our guide, my buddy and I had supper at 
an outdoor cafe. Of course, given the wann weather most shops could be considered outdoor. 
Right around dessert and right on time, a hot young Latina walking by nearly jumps in my lap. 
Fine with me. Anney Rosa worked in a beauty salon in town but her home was Guayaquil in the 
south. She spoke broken English and was Mestizo, a mix of Spanish and native—more native. 
We agreed to meet after our eco-filming trip down the Napo. 

The wooden boat looked like a large Vietnamese sampan with an out-board motor on the 
back. In addition to our guide was the boat’s owner and operator, who carried a .45. It made 
sense. Can’t exactly dial 911 in the middle of the jungle—not that in America the cops ever 
arrive on time anyway. 

There are really no words to describe traveling down a river wider than the Hudson, 
looking out on a flat expanse of jungle on either side—it was beautiful with a peace that 
penneated your conscious and unconscious mind. Toward the end of the day, and here the day 
went from sun up to sun down—no street lamps cracking the night, we took a side tributary to an 
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in land lake. Entering the lake, we could hear the jungle noise at close of day from the other 
side. It was as if the jungle was welcoming us but also warning to leave our arrogance and 
human idiocy behind or it would destroy us. For me, I felt something never experienced 
before—that I belonged there. 

Over the nearly week of exploring, we filmed a few oil company helicopters disturbing 
the quiet and the remnants of a couple of small areas of trees felled by Petroecuador. I told my 
eco buddy that there was no way to picture the beauty of this place. If he wanted to convince 
government officials to save it, he’d have to bring them to visit in person. 

Most of our time was taking in the environment. One night, we sat down with a native 
family for super and liquor made by the women chewing yucca then spitting it into jars for 
fermentation. The alcoholic drink is called masato. As long as it came from girls’ mouths and 
not guys, that was fine we me—no danger of AIDs. Another evening, we camped by a lagoon. 
The presence of a dugout canoe allowed me to paddle around the lagoon by myself in the pitch 
black dark with only the camp fire as a beacon back to my civilized companions. Before hitting 
the sack every night a little after sundown, you had to check the inside of your sleeping bag to 
make sure nothing had crawled in. Never slept better. 

Come morning at sun up, we’d take some muddy water from the river and boil it for 
coffee. The boiling killed nature’s poisons but not man’s. Swimming was okay even though our 
guide would catch out of the same place Piranha for dinner. A course I refrained from because 
of my allergy to anything coming out of the water, except mermaids. 

On one occasion we pulled up alongside the bank where I saw some orchards through the 
underbrush—naturally I wanted to bring one back to Anney. Jumped out of the boat, through the 
brush, cut off an orchard, turned around to go back—I was lost. Had no idea which way to go. 
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The jungle had warned me not to act like an idiot. Doomed seized me, but then my buddy yelled 
out, “Where are you?” That told me which way to go. The boat was only about ten yards away, 
but there was no telling that in the jungle. 

Back to Coca with my orchard for Anney, a couple of dates and my promise to visit again 
for New Year’s Eve. 

My buddy and I headed off to another jungle town, Lago Agrio, by bus—actually by the 
roof of the bus. The buses have small railings on top for overflow passengers who hang on while 
sitting on the roof and praying for no sudden stops. We weren’t overflow but chose the roof for 
fun. The bus pulled into a couple of no-horse towns with dirt roads as stops along the way. 

Some locals sold unknown food to the passengers before the bus continued its route. 

Lago Agrio was relatively large, around 40,000 people, and sported one night club still 
called a “discotheque.” We checked it out, but there wasn’t anyone there except a few rundown 
prostitutes. Next day, we flew back to Quito and then on to the asphalt jungle—New York City. 

Anney didn’t have a telephone, actually nearly everybody in Coca didn’t. The town did 
have a telephone center where calls and telegrams could be sent. Regular mail service also 
worked. Anney would call me and I’d call her right back at the center number to save her money 
or send a telegram or letter. So we kept in touch. 

In November, I hopped a plane for the remnants of the evil empire. Landed at Moscow’s 
Sheremetyevo International Airport, which looked like Newark’s Airport from 1965—the past 
still lived in Russia. Had no idea where to go but then hear my name over the load speaker 
telling me where to meet my ride into town. If anything, this conference was organized. 

Intertraining housed the conference guesses at the Intourist Hotel, a half block from the 
Kremlin were the conference was held. The hotel was one of the special locations where 
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foreigners were allowed to stay in the Soviet Union—presumably for eaves dropping purposes. 
Twenty-two stories of grey concrete and glass owned by the Moscow City government, it housed 
more prostitutes plying their trade than a Nevada brothel. Back then, the government owned 
everything, including the prostitutes. 

The rooms weren’t bad by donn standards and the beds more comfortable than a cot. 

The Soviet Union was paying for my accommodation, so why complain. Every floor had a 
dowdy, oversized lady manning a desk by the elevator. Couldn’t figure out why until later. 

The Conference assigned me a young co-ed as my translator and KGB escort. Not a 
problem, since I got to pull a 007 by taking her up to my hotel room. As soon as we entered, the 
dowdy floor lady was banging on the door. My escort answered and sent the floor lady on her 
way. 

“What was that about?” I asked. 

“She thought I was one of the hotel’s prostitutes who are required to pay her when they 
visit a guess.” 

Of course my escort wasn’t a prostitute in that sense but an independent contractor for the 
KGB. Why should I care? Her body was soft and I had no secrets. 

The Conference took place at the Kremlin Palace of Congresses, which Nikita 
Kh rushchev had built as a modem arena for Communist Party meetings in 1961. At the end of a 
few days of innumerable speeches in the building’s auditorium, all the participants were invited 
to the oversized banquet hall on the top floor. The Soviets had a knack for the large. Major city 
streets were as wide as Interstate highways in the U.S. So how did pedestrians ever make it to 
the other side—they constructed pedestrian passages under the streets. 
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The banquet hall had plenty of food and vodka, but I couldn’t figure out what some of 
platters were offering—not turkey, not ham, not salami. So I dubbed it “generic meat,” which 
tasted like Spam. Must have been left over from World War II when the U.S. shipped supplies 
to the Soviets to help their war effort. 

Speaking of shipping, the Conference shipped me off to Kursk with my KGB escort— 
“where I asked her?” 

“Kursk,” she said. “It is south of Moscow where the largest tank battle ever was fought 
during the Great Patriotic War.” That’s how Russians refer to Stalin’s bungling of the time 
rather than World War II. “We defeated the Germans there, which was a turning point in the 
war.” 

“So why am I being sent there, not that I mind seeing historic sites.” 

“The Supreme Soviet has decided to dissolve the Soviet Union and replace it with a 
Commonwealth of Independent States. Russia intends to open its doors to democracy and 
capitalism, so after decades of isolation, Intertraining wants to establish contacts between current 
Communist Party officials and Westerners.” 

“They want to get in on the ground floor of capitalism.” 

“Yes,” she said. 

It made sense, but that wasn’t the truth. As I later learned through a couple of failed 
business ventures and various contacts, the former commies, now ardent capitalists, considered 
business the way the mob does in America. Sucker your partner into investing, then take the 
money and run. Or if the joint venture is successful, use the country’s warped laws to kick the 
Western investor out or have him liquidated. It only cost a couple of grand to hire a Chechen hit 
man or black widow. 
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Such really wasn’t much of a change from the Soviet Union’s bad-old days. The Soviet 
Union had a population of 300 million but only 17 million belong to the Communist Party. They 
were the elite and the way to move up the Party ladder was to lie, cheat and deceive. For pretty 
babes, it also included their bodies. The higher up in the Party meant more consumer goods, 
better food, nicer apartments and dachas and the power to push others around. But now the Party 
was dead and all those perks were disappearing. So what to do—scam some Westerner, which 
was the real reason for sending me to Kursk. Power in the Soviet Union had turned on a dime 
from Party loyalty to the almighty dollar. 

In Kursk, we toured a little, played around a little, and I made a couple of speeches about 
doing business with the West. Nobody understood my speeches, but smilingly congratulated me 
on my acumen, public speaking and quickly followed up with “Let’s make a deal for our mutual 
interest.” That meant invest hard currency in my scheme. I looked at a few, since at the time I 
had some money before being pink-listed by America’s PC-Feminists. 

My escort and I were taken to a bottling plant that produced a Russian liqueur. After a 
few free samples—great taste, nice effect, the CEO asked me to arrange for financing its 
importation into the U.S. “Sure,” I half drunkenly responded. When I got back to the 20 th 
century—America, I checked out the possibility. Turned out the liqueur was banned in the U.S. 
because the D.E.A. considered one of the ingredients a narcotic. No wonder it tasted so good. 

Before leaving Moscow for the U.S., my KGB escort and I were walking passed a post 
office. Above the door was a digital clock that said 14:10. Seemed strange, but then I 
remembered the Soviet Union was on military time. Later in the day on our way back to the 
hotel, the clock was still reading 14:10. 

“Looks like your post office’s clock is stuck.” I said. 
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She responded, “That’s not a clock—it’s a Geiger counter. It measures radiation.” 

“Radiation! America hasn’t started the war yet.” 

“I know silly. The Government used to freely give uranium to scientists and some 
businesses in the hope of moving into the atomic age. But there was no way for disposing of the 
uranium once it was spent but still radioactive. So they dumped it here and there. One of the 
newer parts of Moscow State University was built on radioactive land fill.” 

“The students must have loved that.” 

“Some came down with radiation sickness, which is how it was discovered.” 

“Next time I’m here, I’ll bring my Brooks Brothers lead-lined suit.” 

She laughed, and we kissed goodbye until my next visit. 

Another deal by way of an American lawyer whom I had met at the Intertraining 
Conference presented itself. The commie bosses of the country’s North Caucasus Railroad, 
headquartered in Rostov-on-Don and serving the Black Sea, Georgia and those violent 
insurrection areas of Chechnya, Dagestan and Ingushetia, wanted to computerize their system. 
The other American lawyer had made the initial contact and even had a client who could do it. 
The objective sounded reasonable and doable, so we worked together on it. Back in the States, 
we put together a plan with his client, and on a later trip the following summer, the three of us 
presented it to the Railroad’s CEO and his staff in Rostov. 

The way business worked after the fall of the Soviet Union was for westerners and the 
bureaucratic bosses, or biscrats, of a government entity to enter a joint venture. The biscrats 
would be secret partners in the joint venture. Basically, the bosses of government entities set up 
private companies in which the bosses are partners and then contracted with the government 
entity that they controlled. All the bosses needed was for some western firm to provide goods or 
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services to the joint venture of which the western firm was also a partner. The joint venture than 
sold the goods or services to the government entity for a nice profit. But the deal by Russian 
standards didn’t end there. Once the goods or services were provided the government entity, the 
bosses in the joint venture would set up a separate company without the westerners and 
transferred the government contract, along with payments, to the new company. Under Russian 
law, there was nothing the westerners could do about it. The bosses would then exchange the 
rubles paid by the government entity for dollars and wire the money to accounts in the U.S. using 
banks with branches in Russia such as the Bank of New York. Or just carry the cash with them 
on a visit to the U.S. and put it in a safe deposit box. 

On one tour of Russian bankers to NYC that was sponsored by the Soviet American 
Banking Law Working Group (“SABLAW”), the First Deputy Chairman of Russia’s Central 
Bank asked a bank manager, “How secure are these safe deposit boxes?” “Complete security 
and secrecy,” the ha nk manager said. Clearly the First Deputy didn’t want someone walking off 
with his ill gotten gains. 

In the nineties, all the bureaucrats were trying to fleece the Russian Government, which 
owned all the assets, and transfer money and themselves to America. An estimated $ 1 billion a 
month flowed out of Russia. 

In our deal, the government owned railroad would buy the computers and computer 
services from the joint venture and pay the joint venture to set up and service the computer 
system. That way the bosses of the railroad benefited from having the government owned 
railroad enter into a contract that secretly paid them government funds through the joint venture. 
We would also benefit since our company Data Rail was a partner in the joint venture. But then 
they tried to convince us to send them hundreds of thousands of dollars in computers but no 
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software that would enable the computers in the network to talk to each other, which was 
necessary for any computerization of the railroad. It became clear they would just have turned 
around and sold the computers, a premium item at the time in Russia and laughed at the stupid 
Americans. 

Our summer trip to Rostov-on-Don, however, was memorable. One of the executives 
had us over for a shashlik barbecue and swimming in the Azov sea. The sea was polluted, but 
when the executive’s 15 year-old daughter came out in her itsy bitsy tiny weenie bikini, all fears 
of pollution disappeared. These Russian girls leam early how to manipulate men. 

The demographics of Russia generally had brunette and black haired girls in the south, 
but as you moved north they became redheads, blondes and in Kalingrad platinum blondes with 
legs that went on forever. Under the commies people had been frozen in place and the southern 
brunettes and black haired girls probably result from the Mongol invasions that never made it as 
far north as Kalingrad. 

The travails of trying to conduct some type of business with the New Russians in the 
1990s taught me that unless they were your friends, they acted just like the con artists in the 
Abbott and Costello TV show. Businessmen, professors, lawyers and government officials all 
flooded into the country with vain attempts to establish a new economic order of capitalism 
under the rule of law. The only result was to massage these foreigners’ egos and transfer dollars 
to the New Russians. Basically the nation was a land of RICOs, populated with robber 
bureaucrats. First Yeltsin, then Putin, were the boss of bosses. Someday the Russians may leam 
that in a country of Machiavellians, even the Machiavellians lose. 
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With all the lunacy and attempts to separate me from my money, I still liked Russia. 
Every time I visited or when working there, which was often from 1991 to 2001,1 learned 
something about myself—cheaper and more fun than using a shrink. 

In between trips to medieval Russia, or what I called the Fourth World, and my modicum 
of a legal practice, I returned to Ecuador to see Anney off and on from 1991 to 1993. As 
promised, in 1991 I headed back to see her for New Year’s Eve in Coca—rather a long way to go 
for a party. My late 20 th Century flight landed in Quito, but there were no early 20 th Century 
flights from Quito to Coca, so I took a bus. It was packed with people standing in the aisle, but 
no one of the roof—too dangerous. Up it chugged along these narrow semi-paved roads of the 
Andes with step mountain slopes on one side and sheer cliffs on the other. Boy, I hoped the 
driver didn’t do drugs like some of NYC’s subway operators. The bus didn’t sound too good, 
probably built in the 1940s, but it did make it to the top of the Andes before breaking down 
completely. 

The driver told each passenger something in Spanish, which I did not understand having 
taken only two years in high school that I barely passed. Should have paid more attention to my 
Spanish teacher, but she wasn’t hot like my English teacher—so I didn’t. Sitting on a rock along 
side the now useless bus, the driver came up to me, gave his speech, took my ticket, ripped it up 
and gave me a few Sucres refund. The message was clear—you’re on your own now gringo. 
Everyone else also got a refund and with some urgency started waving down cars, trucks and 
buses and negotiating a price for a ride—in Spanish. What’s the rush, I thought, it was high 
noon, sunny and wann. Did they know something I didn’t? My ignorance didn’t faze me; I was 
wearing my Brooks Brothers blue blazer. 
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After everyone had finally caught a ride, I decided to give it a try. Along came a bus, 
going who knows where, it stopped, I hopped aboard, opened my wallet for the driver who took 
out some Sucres and away we went with me standing in the aisle since there were no seats. The 
bus ironically ended up by late afternoon in Lago Agrio. The same town my Cravath eco-pal had 
been in months earlier. A Dutch couple on the same bus told me there were no buses leaving for 
Coca that day. So I stood there on a wooden sidewalk looking at a row of vehicles pulled up as 
though they were horses in an 1800s town in the West. A guy comes out of a store heading 
toward his pickup truck and I say “Coca?” “Si,” he responds. Somehow we negotiated a fare 
with me riding in the back in my khaki pants and blue blazer. 

By the time we leave Lago Agrio, night is falling. Off we zoom down dilapidated roads 
surrounded by the jungle—this guy drove fast, guess he knew the roads. Except for the pickup’s 
lights, it was pitch black. What Joseph Conrad would call the “Heart of Darkness,” but for me it 
was inviting. After about an hour the pickup’s lights go out and it slides off the road as the 
driver hits the breaks. Now it’s really dark, but I’m still wearing my blue blazer and the 
confidence of a NYC resident enjoying himself. The driver gets out and opens the hood with me 
next to him while the engine is still running. In the dark he reaches his hand toward the engine 
and, of course, the fan clips his finger—only slightly, luckily for him. One of the Sliz boys 
actually did the same thing in high school after buying booze upstate; he was lucky too. 

“Espere,” I say and go back to my duffle bag and grab a flash light. With the man-made 
light, he was able to get the head lights working. We hit the jungle road again. Around 11 pm 
we roll into Coca, I thank him, turn around and Anney jumps on me. Apparently she was 
worried—for me or the future she envisioned for herself. She had spent much of the night 
wandering the main street looking for me. 
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New Year’s Eve in that jungle town was mark by the natives burning effigies in the 
middle of the roads. 

“What’s going on,” I asked. 

Anney said, “It’s ‘los anos viejos’. People make large dolls often of people they dislike 
with signs detailing their sins. At mid-night everyone lights them on fire. They are trying to 
forget the bad of the past year and the hope the New Year will be better.” 

“Sounds like forgiveness to me,” I replied. “Wouldn’t the new year be better if they 
remembered the past evil of these people so that they could then punish them and get justice?” 

“That’s venganza!” She said disapprovingly. 

“What’s the difference?” I replied. That stumped her. 

Next day we hitchhiked down the Rio Napo to Primera Vez, a jungle motel on the river’s 
banks. Traveling down the Napo was a breeze. We’d stand on the bank and Anney would wave 
at a boat going down river. Just like on the highways of America, some passed us by, but one 
eventually pulled over to the shore. Anney would negotiate our ride and I’d pay the Sucres. 
Sometimes we’d be let off on the bank of the Napo—no town, just sand to stand on and the ever 
presented jungle—when our ride of the moment turned down another river. We’d wait for 
another boat to come along and pick us up. At Primera Vez we ate a pretty good dinner. But on 
the way back to our hut, the motel’s giant pig took a disliking and chased us to the door. To 
which I responded with part of an S.D.S. anti-war slogan, “Today’s pig is tomorrow’s bacon.” 

On my next trip to Anney in March 1992,1 looked up the retired military guy in Quito on 
my way to Coca. We hit a few nightclubs and he introduced me to one of the 12 guys running 
for the Presidency of Ecuador—a lawyer. The lawyer was looking for an idea he could use in his 
campaign for getting Ecuador out of its stifling debt burden to foreign governments. After my 
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trip, I sent him a paper that basically advised him as President to threaten default, the debt 
instruments would drop in value, then have Ecuador secretly buy many of them. Afterwards, 
announce Ecuador’s intentions to honor its debts. That would send their value up at which point 
Ecuador could sell for a profit to be used to pay off the remaining instruments. Repeat this a few 
times. He liked the idea but he came in dead last in the election. 

In Coca there was a big dance, but Anney was apprehensive about us going. 

“They might try to rob you,” she worried. 

“I doubt it. The only country I’ve ever been in where people try to violate my rights is 
America. Go get dress.” 

Anney finally came out of my hotel bathroom. There’s something about a dark skin girl 
with long black hair, fathomless dark pupils and wearing a shoulder-less, short bright red dress. 
She looked more delicious than a Fanny Fanner chocolate covered caramel. 

The Third World Jungle Dance was nice. Not unlike the dances during my high school 
years only there were no fights or disputes. People ann themselves in the jungle, which creates a 
unique atmosphere of civility. 

Anney needed to go home to visit her family in Guayaquil and give them some of her 
savings from working in Coca. Third World families use children as capital investments. The 
children earn money and turn it over to help the family survive. Years later, I mentioned this in 
class a Columbia University’s School of International Affairs. The Feminazis in the class 
erupted as though mothers only had children for altruistic reasons. What malarkey, even mothers 
in the U.S. and Europe have kids to support them and seal a wife’s hold over her husband. The 
class descended into a shouting match with the teaching assistant turning his chair to face the 
wall, hoping he could disappear. Not so for me; I was relishing the confrontation. These 
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pampered American bimbettes should have known better. After all, they wore piercings in their 
noses, which reminded me of Third World savages walking around with bones in their noses. 

The bimbettes emulation of the savages should have made them realize that children are often 
viewed as capital investments. 

After class, the teaching assistant told me, “I sorry I didn’t put a stop to that ruckus.” 

“Not a problem,” I replied. “Fighting the zealots of ignorance is always a pleasure.” He 
laughed. 

Anney and I took an overnight bus to Quito where we stayed at the Corrion Hotel. She 
made me rent two rooms—one for her and one for me. Appearances are always more important 
to girls than the reality—she stayed in my room. She had a little problem taking a shower. She 
was able to turn the water on for a bath, but didn’t realize that for a shower she had to pull up the 
knob on the tub spout. What do you expect for the Third World, but then years later while on a 
road trip in the U.S. with a friend sporting a master’s degree, he had the same trouble. Maybe 
they were related. Anney was half Indian and my friend was trying to cash in on Indian casinos 
by claiming he was part Indian. Maybe that’s the real reason Elizabeth Warren claimed she was 
an Injun. 

Anney wanted to go to Mitad del Mundo. 

“What’s that? I asked. 

“It is the middle of the world. It has ancient meaning for us in Ecuador as where the gods 

live.” 

Sounded as though her native Jungian archetypes were surfacing. The Quitu-Cara 
culture, which thrived in the area from 2000 B.C. to the Conquistadors, built monuments 
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marking the middle of the world as a special place for their gods. How they knew where the 
equator was is beyond me. 

“Fine, I’ve never met a god. Are the goddesses hot?” 

“Stop! Youmuymalo. Show el respeto.” 

We took a bus out to the large stone monument with a metal globe on the top that 
represented the world. The monument, built inl980, was supposed to sit on the equator, which 
the country is named after. But in true Third World fashion, they missed the exact equator by 
240 meters. 

The place was pretty much deserted—quiet and strangely peaceful. Maybe the middle of 
the world would be a nice place to live, but what would one do there, if one were not an ancient 
god. 

Back in Quite we hit a disco, and the next day took a plane to Guayaquil. Guayaquil was 
a port city in southern Ecuador on the Guayas River where it flowed into the Pacific. The city 
was vast and sprawling with some multiple story buildings in the center. Most, however, 
consisted of concrete houses without windows, without running water. Periodically a water 
truck would come around to each house to supply it with drinking and bathing water. The 
houses did have electricity to play the ever constant Latin music on the radio that blared 
throughout the ghetto—or in Spanish, the barrio. The music started early in the morning lasted 
until late a night. I couldn’t figure out why the incessant music. Then one day I awoke to no 
music. Went out to look around and then I realized the reason. Without the music, this 
dilapidate, hopeless place of human existence became unbearably depressing. Anney didn’t 
seem to mind, she knew everybody having been chosen the “Princess of the Barrio” the previous 
year before she went to Coca. 
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Anney had what she called a couple of brothers and a sister, along with lots of aunts, 
uncles and cousins. Her mother, who clearly disliked me, which was fine, since I felt the same 
about her, had multiple husbands producing multiple siblings. Anney even referred to family 
friends as relatives—a classic Third World extended family. Guess it helps them survive. At 
one of her extended family’s gatherings, it seemed as though everyone played an instrument and 
sang. Music and dancing were unusually important to them. None of them could understand 
why I couldn’t play an instrument. That was easy. Mother, a piano player herself, adamantly 
refused to allow me to take up an instrument in fourth grade. Father, a xylophone player, as 
usual, backed her up—should have escaped those two loons back then. 

Anney’s family found my parents’ forbiddance unbelievable, as did I. But I eventually 
made up for it by taking a music theory course at Juilliard. Besides, if I can manage to end up in 
the same circle of Hell as those two parents, I’ll be able to fight them for eternity. This time. I’ll 
win because now it’ll be an adult they face and one who’s a lot meaner than they. 

Anney told me never to leave her house at night. Fine, no place to go in this 
neighborhood—not unlike the small town where I grew up in New Jersey. We frequently went 
to the city center and sometimes Anney bought custom jewelry, with my money of course. 

“This is very hard to fine in Guayaquil,” she said. “I would like to start a business selling 
it. Many girls want it because they cannot afford real jewelry.” 

Anything to attract a man’s eye, but it set off the light in my mind. “I can fine this stuff 
easily in America and very cheap. Why don’t we go into business? I’ll bring a duffle bag of it 
next trip, you try to sell it and we’ll see if such a business makes sense.” She readily agreed and 
I liked the idea of making money to finance my travels there. 
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Once she took me to a plaza built on the bank of the Guayas River that commemorated a 
meeting between Simon Bolivar and San Martin in 1822. In the center, was a sculpture of the 
two shaking hands. These two are considered the liberators of South America from the Spanish. 
The plaza was built in such a way that a person near a wall on one end need only whisper and a 
person at the other end near the same wall would clearly hear what was said. We sat on a bench 
and I dozed off with my head in her lap. But when I awoke, I was staring back in time to the 
dinosaur era. This five foot long iguana was hanging on a tree apparently sizing me for a snack. 
That got me on my feet and us out of there. Anney, naturally laughed. These lizards were 
common place down there. That night we went to a nightclub in the city center with her friends. 
Not bad, up on the 20 th floor looking out at the lights of the dirt poor ghetto. 

Anney and her sister or cousin, I could never get the relations straight and I figured 
neither could she, took a trip to Salinas on the Pacific Ocean. Salinas is a resort town that 
reminded me of Miami Beach only quieter and cheaper. It’s on a peninsula that juts out into the 
Pacific with a huge semi-circular beach lacking in signs of “Private property, stay off.” The 
water was as warm as a bathtub. Guys along the beach would rent rides on small rafts with 
wooden planks over oil barrels used for bouncy. The raft operators would peddle us around the 
bay or we’d just sit on the raft moving with only the waves rolling into the beach. It was quiet, 
peaceful, and just beautiful. 

Back in Guayaquil, Anney and her sister left me at my hotel—no more of the barrio for 
me. That night, it started pouring rain, never saw the likes of it before. Next day, went out in my 
Brooks Brothers shorts and Lacoste polo shirt to grab a cab to Anney’s. There were none 
because the street was two feet deep in water and the rain kept falling. I figured a dam broke 
somewhere, or maybe the end of the world—but I couldn’t be that lucky. It was wann out, the 


121 



water was warm, so I sloshed around the streets to take in the sight of this biblical punishment or 
cleansing. Next day, the sun was out and the flood waters gone. Anney explained that such 
torrential downpours and flooding periodically happen in Ecuador and are called “El Nino.” 

Anney had to get back to work at the beauty salon in Coca, but she didn’t want to go the 
round about way by plane to Quito and then bus to Coca. 

“Let’s cut straight through the Orient to Coca,” she suggested. Orient means deepest, 
darkest jungle with natives shooting poison darts that kill by paralyzing your respiratory system. 
At least, that’s what I was taught in my fourth grade social studies class. Now, one of those 
female natives wanted to take me on a three day trip, assuming I made it to the end, across the 
heart of the forbidden jungle I had learned about in fourth grade. Our books had depicted the 
region as dangerous, deadly, pagan and uncivilized. Of course, us guys liked the idea of girls 
walking around without tops, so it couldn’t be all bad. 

“Okay,” I agreed, “Let’s go.” 

A bus took us to Riobamba in the middle of the Andes. Riobamba traced its roots back to 
the Inca Empire in the 1500s, and then the Conquistadors took it over. We caught one of the 
barbarian festivals common in the third world that commemorates a time of wide spread tribal 
human butchery. The likes of which PCers in the first world ignorantly idealize. The only way 
to shut up these PCers about the natives is to send them back in time to be butchered by the 
“noble” savages. 

From Riobamba we took a bus down the Andes into the Orient to Puerto Misahualli. 
There we stayed in a small hotel, The Albergue Espanol, owned by a French lawyer. 

The owner told us that “After I made some money as a lawyer in Paris, I decided to get 
out of that place. Always wanted to run a small hotel, so here I am.” 
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Maybe true, maybe not, I thought, but he served a damn good supper. 

Anney and I went for a walk in the night. There’s no daylight savings time in Ecuador, 
so after supper, it’s dark. The only lights came from this small town on the western bank of the 
Rio Napo where we were standing at the water’s edge. Everywhere else was pitched dark other 
than a few reflections of incandescent light off the jungle trees on the bank at the other side. 
There was no moon. We could hear plenty of jungle noise from the living organism on the other 
side. The visage and sounds were alluring. Not unlike Ulysses’ sirens only more fundamental 
and deeper. Again the sensation that there is where I belong. 

In the morning we rented a sampan with an outboard motor and hired its owner as our 
guide. We pushed off down the Rio Napo toward Coca. This was still the dry season, so the sun 
was out, warm but not hot as we followed the current down the Napo. Sitting at the very front of 
the boat with just the river, jungle, sun and blue sky in sight provided a sense of belonging to the 
underlying mysteries of nature. 

After a while, Anney told the owner to stir over to a small dock on the Jungle bank. She 
led me a little way into the interior to find a bunch of guys making curare. That’s the poison I 
had read about in fourth grade that South American tribes use on their darts. Great, why did she 
bring us here, and how did she know what that dock would lead to? Never figured that out, 
although I may have missed an opportunity to deal with some of my future enemies back home. 
Near night fall, we arrived in Coca and went to one of its two decent motels. 

While in Coca, I came down with cholera—boy you should have seen how people 
avoided me then. Anney took me to a doctor who shot me up with the largest hypodermic I ever 
saw, naturally in the rear. It must have been packed with every antibiotic made, but it did the 
trick. 
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Anney went back to work and I to New York. On my next trip I brought along a duffle 
bag of custom jewelry for her to start selling. In Quito, before flying into Coca—no more of 
those bus rides over the Andes, I looked up the defeated candidate for President. He showed me 
around his floor wide office in one of the downtown office buildings. Nice view, but I didn’t see 
any filing cabinets. Maybe he kept them locked up in a secure room. At his desk, he said, “My 
wife wants to get a visa to America, so she can go shopping in New York City. Could you stop 
by the U.S. Embassy to find out what she has to do?” I had a day before flying into Coca, so I 
said, “Sure, not a problem.” 

Just then he received a telephone call. Took out a piece of paper, put in on the glass top 
of his desk and wrote something down. The conversation was in Spanish, so I didn’t understand 
any of it. 

After he hangs up, he tells me, “That was a judge in one of my cases wanting to know 
whether my client was willing to pay him more than the opposing party for a favorable ruling. I 
told him I’d ask my client and get back to him.” 

Then he looked over his notes and put the paper through a shredder. That’s why there 
were no filing cabinets because there were no files and why he wrote on a glass top desk—no 
impressions. Here, the legal practice relied on who paid the most in bribes. 

Next day at the U.S. Embassy, I met with one of its officials. “I’m trying to help the wife 
of an Ecuadorian friend obtain a visa to the NYC. What do I have to do?” 

He asked her name, which I provided and then said as though not surprised, “We know 
who she is and who she’s married to. She’s Russian and he’s a lawyer for the drug cartels in 
South America. There’s no way we will let his wife or any relative of his into the U.S.” 

“Okay, I guess that’s that,” I replied. 
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“Be careful,” he added. 

Looked like the U.S. didn’t want his wife laundering money for him through some New 
York bank. I told the lawyer the Embassy’s response. 

“Thanks for trying,” he said. “I understand you’ll be coming back to Quito with your girl 
friend in a week before you go back to New York. Give me a call, you two can stay with my 
wife and me at our house.” 

“Will do and thanks for the invite.” 

In Coca, Anney and I spent our time traveling through the jungle and hitching rides up 
and down the Napo. It was great. We finally emerged after about a week in the jungle to 
immediately take a plane to Quito where I called my Ecuadorian lawyer friend. He and his wife 
picked us up at the airport in his black Mercedes. His wife was the typical hot looking blue-eyed 
Russian blonde but looked at us somewhat strangely. We drove to an “elusive” valley of large 
houses outside Quito. Nice life style. After showering with hot water, a welcome change from 
the cold muddy water of the Napo, we met the lawyer and his wife in their overly large living 
room. 

His wife said, “You two look completely different than when we picked you up. You 
look civilized.” 

That surprised me. Guess too much time in the jungle can change ones physical 
appearance and maybe more. 

We all laughed and then went out to dinner with a body guard. 

After eating, our host leaned back and patted his prodigious stomach saying “the perks of 
success.” Then there was this loud metal clang on the floor. The lawyer’s .45 Colt had fallen 
out of his belt. He clearly had enemies. 
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Next day, he had his bodyguard drive Anney and I to the airport. She was flying to 
Guayaquil and I to NYC. On the way the driver became suspicious of a car behind us that he 
could not loose. So he slowed down in order to get up even with it, pulled out his .45 Colt, 
waived it around in a threatening manner and the car sped off. One way to deal with obnoxious 
drivers. 

The driver let us off outside the tenninal; we thanked him for the show and went inside. 
We hadn’t gotten five feet when a couple of guys flashed their Interpol credentials and took us to 
separate rooms. No questions, they just searched my luggage and told me where to wait for 
Anney. It took a while, but she came out boiling mad. They did more than search her bag, they 
did a cavity search. Boy was she ticked. Apparently someone is keeping tabs on my Ecuadorian 
lawyer friend and who visits him. 

Anney finally calmed down, I went to my gate and she to hers. 

The next trip, I again brought along a duffle bag of custom jewelry, but this time at her 
direction, we met in Guayaquil. 

“There’s more customers in Guayaquil than Quito, so I can make more money here.” 

She said. 

“That makes sense,” I replied. “There are more girls in Guayaquil.” 

When we finally got around to talking about my 50% share of the profits—there were 
none. My profits went for this or that alleged emergency. I gave her the new bag of jewelry and 
hung around for a few days. 

At the Guayaquil airport for my flight back home, we passengers walked out onto the 
tannac and up the old fashion aircraft mobile staircase into the plane. Another reminder of 
Newark airport when I first had gone off to college. Just before entering the plane, I turned 
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around to see Anney outside on the terminal the deck waving goodbye, swinging her right arm 
back and forth. I waived goodbye and entered the plane knowing I’d never see her again and 
never did. Foolish little girl, she shouldn’t have violated our business agreement by taking my 
share of the profits. From now on, I’m sticking to the Fourth World, Russia, and exploratory 
expeditions in the asphalt jungle—Manhattan. 

From Russia With Love 

In Russia, off and on during the rest of the nineties, I wrote a number of articles for 
newspapers and research papers for a few government agencies, such as the Ministry of Foreign 
Economic Affairs. Also made a number of speeches. The most interesting was at the Kremlin 
Palace of Congresses at another Intertraining conference in 1993. One of the officials saw me in 
the audience and came out to ask me if I had a paper to present. “Sure,” I answered. “It’s on the 
problems with foreign assistance.” “Okay,” he said. “We’ll get you a translator and call you to 
the podium shortly.” 

They called my name and up to the stage I went where I was joined by the translator. 
Stepping behind the lectern, I saw it was cover with green velvet—nice, then I realized this is 
same place where Kh rushchev threatened to bury guys like me. The images of him shaking his 
fist in the air from this podium were still vivid in my memory. My speech didn’t last nearly as 
long as his speeches and there was no fist shaking. 

My paper warned about how foreign aid from Western governments and private loans 
were conditioned on Russia buying American goods rather than it being invested in Russia’s 
manufacturing capacity. Investment in the means of production (I figured they’d understand that 
tenn) would allow Russia to manufacture such goods itself. In addition, the burden of repaying 
billions of dollars would require Russia to become a Third World exporter of its natural 
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resources because that was the only way to earn hard currency to make the yearly payments on 
the loans. It couldn’t manufacture goods to sell on the world market for hard currency because 
its manufacturing capacity was antiquated—no one would buy their goods, unless production 
was modernized. With each new debt, the noose would tighten around Russia’s future as a 
manufacturing nation because greater amounts of hard currency must pay an ever increasing debt 
service rather than being invested in Russian industries. So, as long as Russia relied on Western 
loans it would never have sufficient capital to modernize its industries to the point where they 
could compete with Western industries. In the end, foreign loans would require Russia to sell its 
most valuable assets at bargain basement prices, eventually drive Russia into default as happened 
to Latin American countries in the 1980s, and wipe out the savings of average Russians. 

The officials sitting in a row on the dais in back of me didn’t like my warnings. They 
wanted foreign loans from Western governments and private entities because they would be the 
ones to control the money or the goods purchased. They knew they were just going to pocket the 
funds or resell the goods and then pocket the funds. It wouldn’t do the country any good but 
would make these bureaucratic mobsters rich. The West would write the money off, and no one 
in Russia could do a damn thing about it because the only enforcement authority in Russia for 70 
years was the Communist Party, which was dead. The Chainnan, seated above and right behind 
me started ringing this bell for me to finish and to make it quick. Damn, that was loud and 
eliminated any possibility of shouting over it. Find, I’ll go back to the hot young lady I was with 
in the audience. 

When the conference wrapped up and on the way out, an older Russian official from the 
audience asked me for my autograph—that never happened before. With my autograph in hand, 
he said, “It was good to hear such honesty.” A lawyer being praised for honesty—clearly this 
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country was warped. My paper ended up being published by some academic center at Moscow 
State University. It did no good. Five years later, August 1998, Russia fell into an economic 
crisis over foreign payments and devalued the ruble that wiped out the savings of most Russians. 

When in Russia, I saw a lot of the best ballet in the world. My girl friends changed, two 
got married, but whoever it was, we’d go down to the Bolshoi or one of the other two excellent 
ballet companies in Moscow and buy a couple of center row orchestra tickets from the scalpers 
for five dollars. I tried the box seats a few times, but they were always too far from the ladies in 
tights or if close enough, you couldn’t see part of the stage and would miss some of the dancing. 

One of my sojourns to the still evil empire was as part of a group of American professors 
trying to help the country change to a “market economy,” that is, capitalism. The group had a 
meeting with the U.S. Ambassador to Russia to help spur their efforts onward. We walked into 
the ambassador’s office and their sitting behind the ambassador’s desk was Robert Strauss. 
Damn, so he’s the ambassador, hope he’s near-sighted. I fell back behind some tall guy to avoid 
Strauss, assuming he remembered, recognizing me from his Democratic Convention press 
conference. The professors asked a few questions, Strauss gave encouragement, apparently 
didn’t recognize me or chose not to, and we ah left with me leading the exit. 

During the 1990s a lot of Americans were traveling to Russia. Some legit businessmen 
looking for a new market, others out for a good time with the young-pretty Russian girls more 
than willing to sell themselves for U.S. dollars. One retired businessman from Prudential was 
doing both. On a number of occasions he invited me and others down to his house in Princeton. 
The same house where Woodrow Wilson had lived. Nice place, even complete with a ballroom. 
On one occasion he had a New Russian and his young wife over. So while he and the New 
Russian lied to each other about how they could make a lot of money together, I gave the wife a 
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tour of the house. We played around a little in the ballroom, then went back to the two 
bloviating drunks upstairs. 

Private Eyes 

My efforts to make money in the U.S.S.R. weren’t going so well, as with most foreigners, 
but I was still alive, which some of the others weren’t. Thinking Columbia University’s School 
of International Affairs might help I enrolled. One of the girls in my study group was Muslim 
from Morocco and nice looking. So I asked her out. “No,” she said. 

“Why not?” I asked. 

“Because you are an infidel!” 

This girl was attending a modern American University, but she was still ruled by the 
idiocy of the 700s. 

The School of International Affairs was a joke. The entire program was academic 
pretentious nonsense that had nothing to do with reality, so I transferred over to the Business 
School and concentrated in finance. 

An MBA should help land a job with a Western investment bank in Russia. While the 
dollar is king in America, in Russia it is a god. Columbia was a strange place. It didn’t grade 
with numbers but had a system of H, HP and P, LP—high, high pass, pass, low pass. No one 
flunked-out because the school was trying to dumb down the smart people who worked hard and 
pull up the dumb and lazy people. Sounded like commie Russia. The school also pushed this 
team concept where the collective made decisions without dissent—also patterned on commie 
Russia. 

The Human Behavior class indoctrinated the concept of everyone kowtowing to the 
dictatorship of the group. Everyone in the class was part of a group. Each group was required to 
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create a videotape on the subject of its choice for a class project. Our project was on “power” 
and we fought back and forth until its completion—no commie consensus here. When all the 
video projects were submitted, the professor had the members of each group fill out a 
questionnaire on the process each group went through making its video. We got a HP or B and 
asked the professor why not an H or A. She said, “Your video was by far the best I ever saw 
teaching this class. But it involved too much dissention and disagreement, which was shown in 
the questionnaires you answered.” So by Columbia’s standards, the result didn’t matter, just that 
it was achieved in a sheep-like manner. More commie Russia thinking. 

After graduating in 1997, again with honors, I headed back to Russia looking for an 
investment banking job. Interviewed with a number of firms, but they weren’t interested due to 
my advanced age. Then I saw an article in the Moscow Times about the Kroll Associates office 
in Moscow. 

In America, Kroll Associates was the modern-day version of the Pinkertons, a private 
detective and security agency founded in 1850, or the real-life corporate version of Spade & 
Archer. Back when I was doing research in the media, Kroll was referred to now and then as 
conducting various investigations. On a lark, I sent my resume to Kroll’s manager, an American, 
and we met. He said Kroll was looking for someone to market its services in Russia—not to 
Russian companies but to Western Companies. That was fine with me and after going through 
the firm’s background check; I was hired to start in July 1999. 

So what exactly did Kroll do in Russia? The company provided information to its 
Western clients on the Russians its clients were thinking of doing business with or entering into 
joint ventures. The infonnation, essentially anything you wanted to know about a person or 
organization in Russia, came from government officials in return for U.S. dollars in cash. Kroll 


131 



kept its own slush fund for paying officials. Kroll also provided security for Western executives, 
such as protecting them with moonlighting militiamen, Federal Security Service members or 
military men, usually toting machine guns. Part of the security protection included sweeping 
offices and apartments for wire taps—a favorite of the Russian government for gathering 
information. On one occasion a Ford executive’s apartment had listening devices implanted in 
the walls. Boy, did that tick him off. 

Physical 

Russia and Ecuador weren’t exactly civilized countries and the airlines flying there won’t 
let a passenger pack a gun. So how do you defend yourself in a dicey situation in these places or 
even Manhattan? A friend of my girl friend at the time introduced me to the owner of Gleason’s 
in Brooklyn. 

He told me, “If you’re interested in learning how to box, stop by the gym, I have trainers 
willing to teach white-collar guys like you how to defend themselves.” 

The owner assigned me a trainer who used to fight as a heavy weight and eventually 
opened his own gym off Wall Street, which was a smart move. He realized there were lots of 
professionals looking for a good workout—training as a boxer was the next best thing to playing 
a sport. He even started the trend of girls not only training at his gym but helped establish 
professional women’s boxing. I didn’t hold it against him. 

My trainer, now an entrepreneur, hired his son Junior and one of Junior’s friends, both 
trained boxers. They’d put his clients through a session that included rounds on the heavy bag, 
the double-under, pads and, if you wanted, sparing for three rounds. Once I did the sparing. But 
when a punch landed to my head and I felt my brain bouncing back and forth inside, I declined 
entering the ring again. 
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These boxing guys were really great—civilized, but scary as all get out, huge and mean 
looking, which gave me an idea. Life is filled with jerks or bullies who think they’re tough and 
can get away with violating your rights. Lawyers, like me, often come across such bozos. So on 
a couple of occasions, I hired the boxers as enforcers. They didn’t break legs or engage in such 
violence, all they had to do was show up, flex their fists, maybe or maybe not say a few words. 
The bullies, who are always cowards, got the word. On one occasion, they scared the bejesus out 
of a one of my neighbors in a Ridgewood court with whom I had a dispute. The guy was so 
scared that he didn’t go home after court, fearing we would be waiting for him, which we were. 

After my trainer closed his gym, I moved over to martial arts while in business school, 
which lasted off an on for 20 years. The two best were taught by an instructor at Hunter College 
and a Krav Maga school. Mark, the Hunter instructor, and I became good friends and often 
chased girls together. He’d be my front man for hitting on black chicks, and I’d be his for hitting 
on white chicks. He’d often say, “If you can’t defend your life, you own nothing.” Mark turned 
into a venture capitalist, so I took up Krav Maga until an old rugby injury prevented me from 
doing the kicking. The old injury, however, didn’t interfere with boxing. Junior’s friend, who 
was one of my trainers from the Wall Street days, had started his own gym, so at the end of my 
life I went there. No better feeling than a good workout. At the end of every boxing class, I 
thanked the gods for those guys. 

But before the end, there is still more story under the title Stupid Frigging Fool . 

[The sole author, Roy Den Hollander, of this document, Born Under a Bad Sign, by making it 
public on the Internet abandons all his copyrights in this document. Anyone may copy, 
distribute or use it or sections freely without violating any copyrights of the author once this 
document has been made public by the author on the Internet.] 
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When out with a girl did you ever feel that you were being 
put on but you couldn* t quite figure out why or what caused 
this paranoia, so you considered it just that- paranoia and 
buried it. 


The purpose of this paper is to present the argument and 
possible implications of love as an indoctrinated need for 
security. The term love is used as it applys to the male-female 
relation not to the humanistic emotion- compassion ( as per¬ 
sonified by Bobby Kennedy). 

The mother-son relationship implants an involuntary want 
for security in the male prior to maturity. The maternal 
female through protectiveness and emphasized fondness in sat- 
isfing the immediate needs of the son, becomes the object of 
the males affection and dependence. It is also the mother 
who is consistently present, consistently seen - touch by the 
child. Essentially then, it is the adult female who raises 
the child. Out of this maternal protection there originates 
a feeling of complete security ingrained by such acts as 
being held in the mother's arms or sleeping with the mother 
during a thunderstrom. This feeling of being "safe and warm" 
establish^ the want for security, which after maturity the 
satisfaction of such, becomes identified with the female lover. 
The female through intercourse acheives identification as 
the ultimate in security satisfaction. Sush satisfaction 
leaves the male in a state of bliss, which eventually leads 
to the establishment of the security need as an intense 
subconscious drive. 

This situation of an emotional identification of the mother 


with security and the satisfaction thereof dose not in general 


occur in the upbringing of the daughter.Affection exists but 
the feeling of sheer dependence dose not. The relation between 
mother and daughter dose not include a subtle sexual attraction 
as in the male relation. The mother appears more as an adviser 
or a teacher. The daughter identifys with her the knowlegde 
of how to act and react. THe mother and daughter form a type 
of mental pact, one teaching the other learning, with the 
daughter eventually being molded into an analogy of the 
mother. The mother can not identify with the son nor the son 
with her (usually) but she dose identify with the daughter 
and visa versa therefore enabling afreindship that results 
in^mutual understanding as opposed to a passionate want for 
security. The whole scene leaves the son hungup over security 
and the daughter partially aware of what’s going on. 

Out of this indoctrinated or programed need for security 
a deceptive self-confidence develops to alleviate the fears 
of society. The impracticality of continuing maternal security 
forces the ego to findr other means of obtaining security. 

The absence of security causes uncertainty, confusion resulting 
in fear towards the existing society. To overcome or at least 
suppress this fear of society one must be wise or at least 
believe himself wise. The existance of the ego makes self- 
fulfillment, self-accomplish possible and intrinicly satisfying 
but the need for security debases this fulfillment by using it 
as a means to acquire self and social esteem. Because of the 


security need influence the person deceives himself into 
believing that he is wise. Self-fulfillment has become the 
implement of the security need. However, this pseudo-wisdom 
requires constant rationalization to continue the belief that, 

"I know what the scene is and they don’t". A belief in self¬ 
individuality results from this self-deception. Since society 
reacts to the individualist by refering to him as strange, 
s -range becomes synonymous with individualism (Did she ever 
say, "boy your're really an intriging and strange guy") 

All of this leaves the guy believing that he is something else, 
that he is somebody. 

The mother-daughter friendship relation initiates a degree 

of self-reliance in the daughter. What security the girl requires 

usually comes from the belief in such things as a god and/or 

guardian angles. A sincere belief in gods does not lead to 

reliance upon their worldly actions for security but rather 

to a self-evident truth, that by being a truth ( i.e. a 

belief held as true) fosters nodoubt nofear - no insecurity. 

Whereas the male becomes dependent on rationalizing ^ 

abstracts, through self-deception, into absolute truths, which 

ip. turn proves selfworth thereby providing security. The girl 

doesnot have to hassle with relative truths to provide security 

for her sincere belief in a god provides A absolute truths to 

be relied upon. Belief in these truths is initiated by the 
mother-daughter relationship and strengthen by the fact that 

the existance of a god can neither be proved nor disproved. 

In the male their usually does not exist a clear cut 


definition of purpose. The female through identification with 
the mother receives an unshakable belief in maternity as the 
purpose to life. The female exists with the belief that she 
creates life all that she needs is an enjoyable act, but she 
is the one who creates life. The male to even acquire a purpose 
must "hassle" his mind with abstract (for in youth he is not 
indoctrinated to belief he plays an essential role In the cre¬ 
ation of life) that are often put aside or use for prideful 
purposes. The female possesses the real act of creating life 
(the achievement of her indoctrinated purpose). She does not 
have to hassle" herself with the relative truths of reality 
in a vain attempt to discover purpose. She does not have to 
rationalise her achievement to the point that it becomes the 
reason for her existence. For this creation of life is equated 
to her purpose, they become inseparable in maternity. The re¬ 
alization and fulfillment of purpose, the belief in go£, part¬ 
ial self-reliance yields the female a relatively secure ex- 
istance, at the very least a calm mind. 

When the male interacts with the female a subconscious 
identification of the girl with the mother occurs. This 
identification stimulates the entire complex of programed 
affection-dependence in the male towards the female. Such 
acts as holding the males head to her bosom stimulates the 
security need, the satisfaction there of culminating in the 
mental experience of the ego dissolving into the female’s 
body. The male then views the girl as being one who can be 



depended upon without paranoia and as a tangible satisfaction of 
the security need. This inturn relieves idenity questions (the 
question of self-purpose). The enconter with the girl forces 
the male into an entirely different realm for here is not an 
abstract rationalized fulfillment. The cold empty feeling of 
the ego dissolves into this subconscious sexual act with the 
mother (the orginator of security needs). Overwhelmed by this 
security the purpose of life seems self-evident. He is to 
dissolve his being into her. The male is now stoned with pa¬ 
ranoia buried under "rushes". This stoned feeling he calls 
love. He believes this satisfaction of security needs to be 
love. The reaction of the male when the break-up occurs is 
indicative of love being the satisfaction of a programed 
security need analogous to the bliss feeling of "dope". If 
it occurs as in a "freak" an intense trauma results-with a 
continum of seemingly complete depre ssion following. 

Often in the initial trauma and immediate time thereafter, 
the thought of sucide persistently occurs as the only 
possible way down. 

Upon completing this paper I feel partially accomplished, 
as if I achieve something, but soon it will be pulled down 
by the prideful need to believe, "I understand that which 
others don’t." The rationalization concluding me aware 
will satisfy part of the indoctrinated need for security. 

But it may fall futher still for a girl might type this paper 
and she'll say, "you’re really smart" and I’ll say modestly^m/ 
but think wow I really am. 


To quote Thomas Jefferson, " I have sworn upon the altar 


of god eternally hostility against every form of tyranny 
over the mind of man", but we all know that Thomas was 
a little quixotic. 
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The Philosophy of " Cruising" 


Roy Den Hollander 
PH 301 H2 


Mr. O'Brien 


w 

Cruising can best defined as apathetic wandering through¬ 
out ones own head. It requires a*» understanding of "what's 
happening'.' but most important a firm but not fixed belief in 
this knowledge. A value system consisting of no demagogical 
or/astute beliefs that may possibly cause "uptightness" in 
certain situations. A whimsical interest in some things, 
otherwise there would exist no motivation to move, but deep 
involvement in none. Disbelief in the values of suburbia is 
essential, along with the nonacquistion of any socially sac¬ 
red mores. Some material products are required to achieve 
a condition of "Cruising", such as a ster'o along with good 
times, a front porch and wheel chair would be most advan¬ 
tageous and an old car, possibly a 56 Ford that can cruise 
easily at 15 mph in third gear. The essence of "Cruising" 
is the idea that one roams within the head, that is^per- 
sonal awareness is directed inward relieving involvement 
with the outside world hopefully resulting in serenity 
rather than hassles with people's looks and society's in¬ 
timidations . 

American society along with all the others exists 
out there, with only trivla'l/control over this world of 
"Cruising." The world out there appeals absurd with no 
room for even small degrees of idealism, so when a Kennedy 
gets murdered the "Cruiser" reacts with a, " it figures." 

The development of this Weitanshauung probably begins In 



highschool with the trying to understand the relations 
that affect and ultimately control ones life. Reason, the 
instrument of understanding, replace? all the other sacred 
faiths and feelings. These social gods can not defend them¬ 
selves under the egoistical stare of reasoning. The eve 
turns inward seeking out these Indoctrinations and orog- 
ramed reflexes . With this turmoil of trying to underst nd 
and the remnants of chidhood Innocence, idealistic standards 
replace suburbia's hypocritical values of demagoguery. In 
college the awareness of politics as a morally corrupt 
game becomes an obvious condition of the world. With this 
follows the realization of how egotistical the consldera- 
of just oneself and the little world of suburbia seem, 
causing more shocks and fissures in the few remaining norms, 
There exists a whole immense world that appears absurd 
and disgusting. This view of the world and its people , 
although possibly incorrect and unfounded,becomes the in¬ 
tegral belief in such a person. " In the beginning his 
dream and happiness in the end it was his bitter fate" (1). 
The reaction between this world and the still persistent 
chi t dish ideals results in a feeling of repugnance felt 
deep in the soul. The only escape - apathy, but not blind 
indifference rather an, "I can't stand it... I quit" form 
of apathy. And so the philosophy of "Cruising" results 
when someone has achieved a degree of awareness that doe.* 


(1) Steppenwolf by Hermann Hesse 


not concur with his ideals.With the aid of "dope" one may 
soon be "Cruising" on the front porch smoking and sipping 
a beer. 

All the past hopes and dreams of being great end for 
only a god-like few out there, can be considered great. 
"They've killed Kennedy and Newton's in Jail, no way I can 
handle Jail and death scares me, so even if I could be like 
them, I think I'd Just rather cruise instead." Here the 
^Cruising" philosophy takes control with a dry melancholic 
view of life as its power. Life is viewed ac an expendable 
thing with no real purpose or meaning. The romanticism of 
love, "dope" and involvement slowly dies leaving onlv in¬ 
differences. Nothing really matters, for if it did, it 
would cause to much hassle, Here exists the purpose for 
"Cruising", the avoidance of all possible hassles. By real¬ 
izing most fears and intimidations along with hopes and 
dreams as absurd, "Cruising" keeps the person within him¬ 
self allowing only minor reflex reactions to fear or up- 
tightness or authority. However by rationalizing authority, 
status etc. into empty modes so is love and compassion sup¬ 
pressed. With one motion of the hands thrown forward in 
"go away man" all the controlling security-giving chains 
Of society are torn asunder. 

Certain materialistic goods are however essential in 
keeping this stable state of low emotional concern from 
spiraling into uptight boredom. The belief that nothing, 
absolutely nothing, really matters is the essential ele- 


raent in suppressing the hassles that grow out of boredom. 

A stero and great tunes allows the mind an emotional pre¬ 
occupation along with the feeling of companionship result¬ 
ing from identification with particular tunes. This feeling 
that results from mixing "dope" and music becomes the ulti¬ 
mate experience in."Cruising." This emotional experience 
not being real but rather fantastical in its serenity per¬ 
petuates and heightens a love of calm and peace. Involve¬ 
ment in the real world results in emotions tearing and 
straining the soul. "Cruising" substitutes peace for this 
turmoil. A 56 Ford type car is needed since traveling with¬ 
in the immediate vicinity relieves the boredom of always 
being in one place (this can be applied to traveling through 
out the world if one has the money). With a 56 Ford no 
worries of responsibility or fears of scratching.the fender 
exist. One can Just sit there in a reclined position with 
one hand on the steering wheel and a foot resting on the 
gas pedal. Just looking around, relaxing, cruising. If_you 
hit a tree, you Just walk away having forgotten it ever 
happened. 

Nothing is real... 

Nothing to get hung about 

—Vanilla Fudge 
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The Norse Gods 

dispenses with it. This Norse wisdom-literature is far less pro¬ 
found than the Hebrew Book of Proverbs; indeed it rarely de¬ 
serves to have the great word “wisdom” applied to it, but 
the Norsemen who created it had at any rate a large store of 
good sense, a striking contrast to the uncompromising spirit 
of the hero. Like the writers of Proverbs the authors seem 
old; they are men of experience who have meditated on 
human affairs. Once, no doubt, they were heroes, but now 
they have retired from battlefields and they see things from 
a different point of view. Sometimes they even look at life 
with a touch of humor: — 

There lies less good than most believe 

In ale for mortal men. 

A man knows nothing if he knows not 

That wealth oft begets an ape. 

A coward thinks he will live forever 

If only he can shun warfare. 

Tell one your thoughts, but beware of two. 

All know what is known to three. 

A silly man lies awake all night, 

Thinking of many things. 

When the morning comes he is worn with care. 

And his trouble is just as it was. 

Some show a shrewd knowledge of human nature 

A paltry man and poor of mind 

Is lie who mocks at all things. 

Brave men can live well anywhere. 

A coward dreads all things. 
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464 Mythology 

Now and then they are cheerful, almost light-hearted: - 

I once was young and traveled alone. 

I met another and thought myself rich. 

Man is the joy of man. 

Be a friend to your friend. 

Give him laughter for laughter. 

To a good friend’s house 
The path is straight 
Though he is far away. 

A surprisingly tolerant spirit appears occasionally: - 

No man has nothing but misery, let him be never so sick. 

To this one his sons are a joy, and to that 
His kin, to another his wealth. 

And to yet another the good he has done. 

In a maiden’s words let no man place faith, 

Nor in what a woman says. 

But I know men and women both. 

Men s minds are unstable toward women. 

None so good that he has no faults, 

None so wicked that he is worth naught. 

There is real depth of insight sometimes: - 

Moderately wise each one should be, 

Not overwise, for a wise mans heart 
Is seldom glad. 

Cattle die and kindred die. Wo also dio. 

But I know one thing that never dies. 

Judgment on each one dead. 
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NATIONAL CIVIC FEDERATION: 1899 to 1914 


Roy Hollarrier 


"Capitalists are all driven by competition to expand production.(1) Prod¬ 
uction is expanded, not only by opening up new markets, but by concentrat¬ 
ing capital in larger units and fewer hands. Small firms are bought up; 
large firms amalgamate, and, having swallowed their rivals, the giant 
enterprises engage in internecine struggles among themselves. In this way 
industrial capital is merged with banking capital in the hands of a small 
but extremely powerful financial oligarchy, bringing whole sectors of in¬ 
dustry under anified control. The era of free competition, or laissez- 
faire capitalism, in which the government was required merely to hold the 
ring for competitors, is over. The government itself now becomes an instru¬ 
ment in the hands of the oligarchy, that uses its power to manipulate the 
markets. By this means they are able for a while to obtain more than the 
average rate of profit, as they must do if they are to survive: yet if 
some capitalists earn more than the average rate, others must earn less; 
and so the competition within the capitalist class is intensified." (2) 

"One capitalist always kills many. Hand in hand with this centra I lizat.bon, or 
this expropriation of many capitalists by few, develops, on an ever extend¬ 
ing scale, the cooperative form of the labor process... the transformation 
of the instruments of labor into instruments of labor only usable in common... 
Along with the constantly diminishing number of magnates of capital... 
grows the mass of misery^ oppression, slavery, degradation, exploitation; 
but with this too, grows the revolt of the working cI ass...discipIined, 
united, organized by the very mechanism of the process of capitalist 
production itself. The monoploy of capital becomes a fetter upon the mode 
of production .... Centralization of the means of production and social¬ 
ization of labor at last reach a point where they become incompatible 
with their capitalist integument. The integument is burst asunder. The knell 
of capitalist private property sounds. The expropriators are expropriated." (3) 

Who does the expropriating? 

"The proletariat. Because it suffers the most from the contradictions of 
capitalism, because it is not interested in preserving a system based on 
private property in which it does not get its just share." (4) 

"The organization of the working class as a class by means of the trade 
U,t"i|0V>S'.. is the real class organization of the proletariat through which 
it carries on its daily struggles with capital, in which it tranns itseIf...."(5) 
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Trains itself for what? 

"...overthrow of the boupgeo is'supermacy, conquest of the political powers 
by the pro Ietariat."(6) 


During the years 1895 to 1904 J.P. Morgan and other corporate leaders, 
faced with the "bane of destructive and unprofitable competition"(7) were 
driven to expand production"by concentrating capital in larger units and 
fewer hands". Their instrument of concentration was the merger. Over this 
nine year period an average of 301 firms disappeared per year by merging and 
the average merger capitalization was 691 million dollars, annually. However, 
"all the efforts of Morgan and the corporate promoters to introduce economic 
stability and control over various i ndustries^(80':v/as not'Successf u I . 

"The new mergers, with their size,'efficiency’, and capitalization 

were unable to stem the tide of competitive growth."(9) By 1909 only one 

of the nine industries which had a product value of over$500 million had 

less than 1,000 competing shops. Of the 39 industries with a product value 

between 100 and 500 million dollars, only three had less than 100 competing 
/ v Jccin »•■- I) i I C . 

shops.^A study of 328 mergers from 1888 to 1905 showed that only 49$ had 

earnings comparable to their competitors, 11$ had lower earnings and 40$ 

failed out right. 

The merger movement flopped because over centralization created an 
unnecessary and inefficient corporate bureaucracy, new markets and resources 
opened up in the west, the distribution and service industries increased 
rapidly, new capital used the technological innovations of the time more 
readily and effectively, new industries rose up and so too did new competing 
business combinations. In short the firms were unable to 

"attain sufficient technological advantages or economies of size over their 
smaller competitors".(10) 

Morgan and the other key owners of the"means of production" and capital 
had to come up with a new strategy. To insure their profits they needed an 
economy that: eliminated internecine competition and erratic fluctuations; 
enabled them "to plan future economic action on the basis of fairly calculable 
expectations; and protect them from the political attacks latent in any 
formally democratic political structure".(I I) "If economic rationalization 
could not be attained by mergers and voluntary economic methods, a growing 
number of important businessmen reasoned, perhaps political means might 
succeed."(12) As Marx predicted their new strategy turned them to the 
government. It had the "power to manipulate markets- to rationalize the 
organization of the economy and the larger political and socia I spheres in a 
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manner that would allow corporations to function in a predictable and secure 

environment permitting reasonable profits over the long runVC13) 

Big business set out to use its close ties with the federal 

government to rationalize the economy through federal regualtion. Some of 

these ties; Grover Cleveland's partnership with Morgan, Mark Hanna's 

financing WiI Iiam McKinley's campaign for the rresi dency, Chatrmanaof 

U.S. Steel - Elbert Gary's - backing of Teddy Roosevelt and the grooming of 

Woodrow Wilson by George Harvey - owner Harper's Weekly, Thomas Fortune 

Ryan, Adolph S. Ochs and other major capitalists; insured big business's 

success. The government soon became the instrument of the business oligarchy 
. i mmu f-H-r 

thanks [CxrcyfeVy to the cooperation among the captains of industry and finance. 

A 

They used the federal government to maintain this cooperation , rationalize 

the economy and create an illusion of reform benefical to the populace. 

The smart businessmen had taken the long view. "Men who were making fortunes 

with the existing shares of the market preferred holding onto what they had 

rather than establishing control over bn entire industry, or risking 

much of what they already possessed."(14) 

Trade associations were one example of the new cooperation among the 

key owners of the "means of production" and capital. When under prod ing 

from business the Federal Trade Commission and Wilson gave the legal okay 

to trade associations, the door was opened where by businessmen could come 

together in groups to maintain prices, divide up markets and eliminate 

internecine competition among themselves. Competition did not end with the 

legalization of the trade association and the rationalizing of the economy 

by the federal government. But what did end were the gigantic-destructive 

struggles between the captains of industry. 

By mutual consent, gone were the days when: Cornelius Vanderbilt 

battled the combined forces of Jay Gould, Daniel Drew and James Fisk for 

the Erie Railroad and monopoly over New York City's railroads ( both sides 

won and lost vast fortunes); banks failed due to cut throat competition 

r uivicuri 

such as the collapse of Jay Cooke's bank thanks to Morgan; huge business 
combines readily broke voluntary pool agreements and entered into price 
wars such as the one between Morgan's Federated Steel, John Gates' 

American Steel and Wire and Andrew Carnegie's steel empire during the 
years 1898 tol903; Harriman and Rockefeller fought Morgan and Hill for 
control^of the Chicago, Burlington and Quincy Rai-lroad around 1900; 
informa1^detentes were n^ried but inevitably coI Iapsed, threatening diver¬ 
sification and price competition that promised to drive the over-capital¬ 
ized mergers to bankruptcy and ruin. Morgan, Carnegie, Gates, Rockefeller 



4 


and others.no longer tried to destroy each other financially. The "average 
rate of profit" became acceptable to them, insuring^ competition within 
the capitalist class" did NOT "intensify". 

During this same period it was increasingly obvious that change was 
inevitable in a political democracy where Grangers, Populists, and trade 
unionists had significant and distrubing followings and might tap a socially 
dangerous grievance at some future time and threaten the entire fabric of the 
status quo, and that the best way to thwart change was to channelize it. If the 
direction of that change also solved the internal problems of the industrial 
and financial structure, or accommodated to the increasingly obvious fact 
that the creation of a national economy and market demanded political 
solutions that extended beyond the boundaries of states more responsive 
to the ordinary people, so much the better".(15) 

The captains of industry may have read Marx and they may have not ; but 
either way^ they knew there was a conflict brewing out of the contradictions 
of the productive system. This conflict was heatec^iy the drive for more 
and more profit and the resulting increased exploitation and misery of the 
workers. By the early 1890s there had 

already been a number of massive, violent and costly strikes by organized 
wobkers who felt they weren't getting their"just share". The specter of 
Marx's trade unionism had arisen out of the "capitalist endeavor to maihfain 
their rate of profit by reducing expenditure on wages / whether by cutting 
wage rates or employing fewer workers".(16) The industrialists and fin¬ 
anciers had two roads open to them. One to try ato maintain complete dic¬ 
tatorial dominance over the workers by .destroying trade unionism. Or, they 
could try to co-opt the union movement, diffuse its potential for social 
revolution, use it for their own ends, offer the workers a few more crumbs 
out of their huge prof its.to create the illusion that labor was getting its 
"just share" and whither class antagonisms with paternalism and patience. 

Just as mutual cooperation among big business and the federal gov¬ 
ernment avoided the Marxian prediction of internecine competition so did 
mutual cooperation between unions and big business prevent the "overthrow 
of the bourgeois supermacy and the conquest of the political powers by the 
pro Ietariat".(I 7) One of the more effective instruments the captains of 
industry and finance used in avoiding Marx's dire predictions was the 
National Civic Federation (NCF). The NCF brought bankers and industrialists 
together in a cooperative forum and with the inclusion of select labor 
leaders, the "capitalist integumenf'was kept intact and the funeral bell of 
"capitalist private property" 


remianed si lent. 
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It was the PulIman strike, just outside Chicago in 1894, that final ly 
made the smarter captains of industry and finance realize the growing threat 
to their position by "the organization of the working class.as a class 
by means of trade unions...." 

Fresh from its successful strike against James J. Hill's Great Northern 
Ra i Iroad, Eugene Deb's industrial based American Railway Union took up the 
fight of striking Pullman workers. 

Pullman had set up his own little town or manor where ^000 workers 
and their families received wages less than the prevailing rate, could 
buy only from Pullman stores at inflated prices, rented from the one landlord - 
Pullman - at a rate 20 to 25^ higher than in surrounding communities and 
even paid Pullman more than double,what he paid-for their gas, electricity and 
water. 

Seeing the ARU's success against Hill, the Pullman workers went out 
on strike and asked the ARU for help. The ARU gave it after Pullman refused 
to enter into arbitration with the strikers. The ARU called a boycott in 
which its membership of 150,000 refused to move Pullman sleeping cars. If 
any member of the ARU was fired for observing the boycott, that entire 
railroad line would be struck. The firing began on June 27, 1894 and within 
two days 125,000 rairoad workers were on strike, shutting down twenty 
railroads. On the fifth day,Deb's spoke before a strikers gathering, "The 
struggle with the Pullman Co. has developed into a 1 contest between the 
producing classes and the money power of the country".(18) These were 
dangerous words to the capitalists, especially when backed by a largei^uj;- 
■fv’icvi union. 

The capitalists' fearsof Debs and his ARU can be seen in the hysterical 
newspaper reports of the strike. The capitalist owned press went to the o 
extreme in trying to stampede public opinion against the union. They "declared 
that Debs was leading a conspiracy to overthrow the U.S. Sovernment by 
force and v i o I ence". ( 19) Headlines screamed "Mob Is In Contro I ',T LMw Is 
Trampled On, Chicago Now In A State Of Terror, Unions Thristy For Blood... 
Violence At Every Hand" and so on. The New York Tribune said Debs "is 
at war, not with corporations, or with capital, but with the U.S. government 

T© Cc vn £i . 

and all governments". These attacks^were perfect examplespf what Lenin 
would say a decade later about the capitalist fight for survival "... as soon 
as there arises a popular movement strong enough to challenge their economic 
privileges, then, raising a hue and cry about the threat to 'law and order'^ 
they abolish their parliamentary Iiberties....dispatching troops against 
workers, proclaiming martial law... and u+iiizing a venal, mercenary press 
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and exercising the power of money, the power of capital, in every way".(20) 

The owners of the"means of production" used the"public opinion index", 
that is the stories their own newspapers had printed, to rationalize the 
use of federal power to crush the strike. The U.S. Attorney General; a former 
officer of the Chicago,BurIington and Quincy line - one of the struck rail¬ 
roads; got a friendly federal judge to issue an injunction against the ARU. 

The ARU refused to abide by the injunction and end its strike, so President 
Cleveland sent 2,000 federal troops'jJVo Chicago, the center of strike activity. 
This put a total of 14,000 armed men on the side of the capitalists - 4^00 
state militia, 5,000 deputy U.S. marshals and 3,000 police. The inevitable ^ol'C6 
riots occurred between July 4th and July 10th, killing 30 men and women 
and injuring 90. Debs and the other labor leaders were arrested for violating 
the injunction but got out on bail thanks to Clarence Darrow. Th e strike 
escalated and for awhiIe^Iooked as if a general nationwide strike might 
happen. 25,000 American Federation of Labor members in Chicago walked off 
theirjobSin sympathy of the strike. Gompers was being pressured to call 
AFL members across the country out on strike. 

A nationwide strike would not have bode well for the "money power" 
of this country. They would lose a great deal of their profits 

the psychological restraints and illusions that had generally kept 
worker^ in a subservient position might evaporate. The country’s workers 
could then easily see the "crying contradiction between the formal equality 
proclaimed by the democracy of the capitalists and the thousands of real 
limitations and subterfuges which turn the proletarians into wage slaves".(21) 
Even if a nationwide strike had failed,the workers could very well have been 

embolden to take.rather than ask for,their "just share". If such a strike 

' ‘ y 

had succeeded, with Debs at its head, capitalism's kneel may^well have 

sounded. The industrialists and financiers were aware of what could happen. 

So, they had Debs and the other strike leaders arrested again,for violating 
the injunction and this time they kept them locked up. Without its 

leaders the ARU strike collapsed and along with it the chance for a nation¬ 
wide uprising by the workers. But the strike did have an effect, the nation’s 
capitalists had been shakened by this"organization of the working class" 
training itseIf. 

Big business realized it was time to make sure the powder keg of 
unionism was diffused^, to draw on the super profits of oligarchic capital to 
"make substantial concessions to the workers, divide them against one 
another, skilled against unskilled, white against colured, and bring them 
all under the influence of bourgeois ideas".(22) 
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Marcus Hanna was the driving force behind the foundation of the 
organization that would blunt labor's power - the NCF. Hanna was born in 
1837 and eventually married a richman's daughter. His wife's father owned 
a coal and iron business in Cleveland, Ohio and Hanna soon became a partner. 

Hanna took over from his father in law, reorganizing the business as the 
M.A. Hanna & Co. and expanding into shipping, ship building, banking and 
street railways. By the time he entered politics in the I880s^as a repub¬ 
lican supporting the tariff and gold standard, he was well acquainted with 
how costly strikes could be to both profits and the future of 
Hanna's financial support was the key to both James Garfield and William 
McKinley winning the presidency. 

Following the 1894 Pullman strike, Hanna began his fight to diffuse 
class antagonisms, to replace the "ideology of class consciousness, conflict 

tf 

and workers ownership of the means of production with an ideology beneficeh 

to the capitalists - community of interest, interdependence between labor 

and capitaI",(23) To quote Hanna, "I'd rather have the credit of bringing 

capital and labor together than be president of the U.S." In November 1894 

Hanna got the Chicago Civic Federation to hold a national conference on 

"Industrial Conciliation" in Chicago. Nothing much came out of this first attempt 

by Hanna to win labor and business leaders over to "peaceful methods for 

etVifir 

settling labor disputes". But over the next six years,^businessmen gradually 

realized the need for an instrument of industrial peace. The bitterness, 

restlessness and power of the unions, r ancj S the labor press were increasing. 

Although organized labor constituted only 8 % of the work force by 

the end of the 1890s, it made up more than a thrid of the industrail workers, 

a. \\A its number^cont i nuat I y growing. Also, a union's power was usually 

greater than the number of its members for when it went out on strike the 

non-union workers often walked out as well. When unions took strike votes 

ol £ uje 11 

they'd allow non-union members to vote . In I900j8,000 United Mine Workers 
went out in the Anthracite Coal Strike and were accompanied by 140,000 
non-union workers. Eugene Debs, turned socialist after the Pullman Strike, 
formed the Social Democratic Party that later merged with Morris Hillquit's 
Socialist Labor Party to form the Socialist PArty in 1901. The Anti-Imperia Iist 
League, made up mainty of socialists and workers, burgeoned in 1898 to a 
membership of 500,000. It used its influence to combat economic imperialism. 

On the other side of the fence was the National Association of Manufacturers. 

<K 

NAM w^s formed in 1895 and its aim was to stamp out t.lje closed shop and with it 
the trade union movement. It opposed any negotiations, trade agreements, 
conciliation and arbitration with unions. NAM was more of a threat to 
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industrial peace than other"open shop" business organizations for it crossed 
all industrial and professional lines and even accepted citizen alliances 
as members. Debs summed up NAM's effect,--"it is doing better work for us 
than we could do ourselves. As Mr. Unionman is crushed his eyes are opened 
to the fact that he must transfer his efforts to the political field". 

Finding themselves assaulted from the left and the right, with the future 
of capitalism at stake, the smarter capitalists listened to Hanna and 
began to act. 

Their first coordinated efforts against workers, grangers, populists 
and other radicals was keeping them from acquiring political power - pre¬ 
venting them from following Lenin's words that, "politics can not but have 
precedence over economics". The workers and peasants were out to seize 
state power. They had to be stopped before a concentrated attempt to co-opt 
labor could succeed. Hanna used his position in the Republican party and 
his wealth to get his own man, McKinley, nominated for the presidency in 
1896. The ensuing election was a turning poimtin American History. 

The pursuit of higher and higher profit was forcing U.S. capitalism 
to invest overseas and open up new markets to re leave the glut of goods 

and the decline in profitable investment opportunities that resulted f rom^ 

e>r co.vrv fu.C h cu> 

^the 1893 depression. American economic imperialism was being born but it 
wouldn't survive with out the state to protect it - and the state was 
up for grabs. One last, realistic and "gallant effort by the common people, 
the workers and farmers, to wrest the country from control of Wall Street 
through independent political action" was being made.(24) "The populists 
had combined with the radical wing of the Democratic party" and nominated 
a bright, articulate and charismatic figure in William Jennings Bryan to 
opppose McKi n I ey. (25) The depression of 1893 was still being felt wi-th 
high unemployment, hunger, farm prices at their lowest since the Civil War 
and workers earning an average of$406 a year. "A fury seemed to blaze 
across the land which" Hanna, running McKinley's Campaign and raising its 
funds, "worked to extinguish by a huge campaign fund of close to 16 million 
dollars, as well as threats of universal foreclosure of mortgages and 
closing of factories if Bryan was elected", McKinley and big business won. 

In 1898 Rockefeller and Morgan appeared before thell.S. Industrial 
Commission and called for federal regulation of finance and industry. Such 
regulation would end internecine competition and assauge the growing dis¬ 
content of wage laborers. During the same year the Chicago Civic Federation 
held two conferences. One about the institution of primary elections and 
municipal government reform. Its purpose was to wrest control of the election 
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process out of the hands of the political party bosses. Such control enabled 

the bosses to thwart the aims of big business on local and state levels 

unless they were bought off, which often proved to be very expensive. The 

other conference was on Foreign Policy or how industry and finance could 

succeed with imperialism without causing an upheaval at home. During the 

following year the CCF realized its resoltions made at these conferences 

couldn't be carried through with out a national organization. This the 

conflicts of the time and Hanna's pushing of Ralph Easley's proposal for 
r , , W<.s»r\es& 

a national bod^ TiwrJy ptfiKw.otcj ^set U P the National Civic Federation. 

Ralph M. Easley was an unemployed newspaperman who orginated the idea 

of the NCF. Easley presented it to Hanna who seized upon creating this 

mechanism for achieving "peaceful methods for settling labor disputes". 

Easley became Hanna's well paid assistant charged with the day to day 

A jC F 

operations of setting up with Hanna supplying the organizing funds. 

^0 p0 ] -f- 

ln September 1899 the CCfF held a meeting in Chicago . - approvedHanna T s 
proposal and offically began organizing a national federation. It appointed 
a committee to set up the NCF with Franklin Head as the Chairman and 
Easley as Secretary. The key tdffhe NCF getting off the ground was whether it 
could attrack major labor leaders. These leaders were crucial if the NCF 
was to control the key unions and thereby prevent an industrial revolution 
or at least maintain the industrial peace that was necessary for commerical 
prosperity. 

TheNCF's strategy was to use the vanity of iabor leaders - compliment 
them on their efforts and achievements and win them over to the opinion 
that both labor and capital had the same interests. The Federation's big 
business members easily accomplished this by assuming friendly, buddy- 
buddy rather than arrogant-disdainful airs towards the labor leaders. To 
prove their unity of interest with labor the NCF capitalists vigorously 
supported the idea of trade agreements. This was very appealing to union 
off-i.cals since they saw trade agreements as a means of providing security 
for their organizations and placating their members. The NCF's capitalists 
also looked on trade agreements as a form of security. From 1886 to 1899 
there had been only two strikes by the iron Moulders Union which had con¬ 
tinuously entered into contrcts with the Stove Manufacturer's National 
Association. To the NCF businessmen the trade agreement was the means of 
suckering in the labor leaders where they could talk, pressure and buy 
the union officals out of using the strike. Preventing strikes was crucial 

for big business. The strike gave labor its power, raised the workers 

* • ~\~ h g 

consciousness, heightened class antagonisms and made - trade agreement a 

i h <? 

forceful weapon for, workers and not the owners. With the strike as a club 
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labor could be reasonably assured of succeedingly better contracts. With 
out it labor would just be marking time to the capitalist's, interests. 

On October 20, 1900 the NCF held its first conference in Chicago. It was 
attended by such businessmen as Charles Schwab-president of the Steel Trust, 
Hanna and others representing at least one billion dollars of capital. For 
labor there were Samuel Gompers-president of the AFL, John Phillips - 
secretary of the Hatters"Union, F.P. Sargent - Cheif of the Brotherhood of 
Locomotive Firemen , Shaffer - president of the Amalgamated Steel Workers and 
others "representing" a majority of the country's union men. Representing 
the "general public" were Archbishop Ireland of St. Paul, Bishop Potter of 
New York and other "impartial" dignitaries. Out of this conference came 
the key mechanism for controlling labor and preventing strikes. On a reso¬ 
lution from Sargent of the Railroad Brotherhood a court of conciliation and 
arbitration was set up in the NCF. It had Easley as its secretary and was 
composed of 36 members with 12 from labor, 12 from capital and 12 from the 
"general public". It was a rigged court that settled strikes peacefully even 
if it meant drastic cuts in workers' benefits. .A-ea V • the end of the two 
day conference a portent occurred.. A number of socialists tried to 
speak foI lowing Gomper's public relations talk but Senator Hamna quickly 
adjourned the conference. Labor's real voice was quieted for the momment. 

Li U<£ 

The NCF didn't always have the last voice, just most of the time. When it 
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came to stating its purposes and aims it goi^all'The press it could want. 

Franklin Head - "Manufacturers have the NAM, farmers their Granges, workers 
their unions, churches, bankers, lawyers, doctors, news¬ 
papermen, merchants all have their organizations through which 
to meet and discusss their interests. The object of the 
NCF is to provide a national forum whereby representatives 
of these great divisions of society may come together." And to 
Sen. Hanna - "...organize the best brains of the nation in an educational 
movement towards the solution of some of the great problems 
related to social and industrial progress, to aid in the 
crystaIization of public opinion, and to promote legislation." 
Ralph Easley - "The entire movement... aims to bring into cooperation 

the sane and patriotic leaders of the forces of employers 
and employed and the interested but too often forgotten 
and forgetting thrid party, the general public..it would 
develop the best elements of capital and labor...to keep 
awake a wholesome public concern in the profit of one, the 
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welfare of the other and the prosperity of all." Through 
understanding economic laws... 

■ "We are now fostering plans to make lockouts, strikes and 
great labor disputes impossible" steming 

• "the great wave of protest that has swept over this country. 

The socialists and other agitators have been quick to take 
advatage of them in extending their operations with - print¬ 
ing establishments turning out propaganda - publishing a 
socialist daily newspaper in Chicago - trying to control 
school boards - offering intercollegiate study at a soc¬ 
ialist university in New York City and sending speakers 
through out the country." They are hoping that a 

■ "revolution would result with industry run by despotic 
labor or the state. The NCF will prevent industrial revolutions 
threatened by extremists and secure industrial peace." Because 

■ "For investment of great material wealth to be secure, we 
must have industrial peace." 

^Industrial peace is based on three factors.^ 

-®"The ability of American institutions to quickly imbue new¬ 
comers from Europe, who are aware of a class system, that 
America is classless and therefore not as influenced by the 
socialist's appeal to class act ion.©The AFL and Railroad 
Brotherhoods which are non-socia Iistic and believe the 
interests of capital and labor are reconci lab le^The NCF, 
which has no parallel in the world, is an. agency through 
which parties heading for a dispute may be brought into help¬ 
ful contact with each other." 

■ "The NCF must act as mainly arbitrating qustions arising 
out of competition and strife between capital and labor" 
and 

• "teaching capital the practicality of securing industrial 
peace. Organized labor can be led to correct its errors." 

It is possible for a "future of harmony between capital and 
labor instead of the degradation of -labor because of its 
exceptional and inexcuseable errors or crimes or social 
revolution provoked by capital when organized for oppression." 
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Grover Cleveland - "The NCF is the solution of the grave problem of labor and 

capitaI." 

,>The NCF was attacked from the right by the NAM and the Citizen Industrial 
Alliance, from the left by industrial unions and the Socialist Party. These 
attacks never got as wide a play before the general public as the NCF's 
responses, mainly because the press was largely owned by members of the NCF. 
John Kirby "American organized labor is a rebellion against con- 

(President of stitutional government thatwe can take care of without 
NAM and CIA) any phiIanthropic aid which these people (NCF) think they 
are giving for the benefit of humanity. No organization 
of men has ever produced such a record of barbarism as 
has this so-called organized labor society." And 
Parry "this is not the proper time to talk conciliation.... 
(President NAM) Neither is it the time to talk arbitration nor trade 
agreement." 

NAM in turn was attacked by the NCF. John Mitchell - former President of 
thelUhited Mine Workers union and Chairman of NCF's Trade Agreement depart¬ 
ment - charged NAM with an "18th century stand towards organized labor". 
Flowever, the usual NCF attack was to accuse NAM and the CIA of aiding 
and abetting the socialists. 

Ralph Easley "The radicalism of such employers is equaled by the radicalism 

of the socialists. Socialist papers quote Parry and remark 

that the straight out tactics of the anti-union employers 

will result in the triumph of socialism." 

Flarper's "Foes of peace are the anti-union employers and socialists 

Week Iv 

and the former are unconsciously promoting that class 
hatred which the socialists advocate." 

Dispite its problems with the NAM, the NCF's number one enemy were the 
socialists and the socialists number one enemy was the NCF. The two were 
natural antagonists, one trying to maitain private ownership of the "means 
of production", the other trying to abolish it. To the socialists the NCF 
was "a body of men united for the purpose of creating confusion in the minds 
of the workers of the U.S, as to the causes and reasons for the growth of 
poverty, insecurity and unempIoyment".(26) "This unholy alliance of Gompers 
Mitchell, Flanna, August Belmont and Andrew Carnegie" sole aim was to make 
labor serve capital .. It accomplished this by controlling the labor chiefs 
through diptomacy and patronage and by becoming a great board of arbitration 
that struck illusionary compromises, blunting class antagonisms. 
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The socialists attacked the NCF's department of Conciliation and 
arbitration as having an illusionary balance between the numbers of labor, 
capital and "general public" members. Those classified as "general public" 
were charged with being pro-business and anti-labor. 

A.M. Simmons "The NCF is undoubtedly the organized expression of the 
(Editor Chicago keenest, most farseeing and unscrupulous capitalism in 
Socialist Daily) America." There game 

Morris Hillguit "is the shrewdest yet devised by the employers of any 
(leader country. To the organized labor movement the policy of the 

Socialist Labor NCF is subtle and insidious. It robs it of its independence, 
Party) vitality and militant enthusiasm; it hypnotizes or corrupts 

leaders, weakens its rank and file and demoralizes its fights." 

These attacks were well founded for this capitalist instrument helped 
win the political battle Hanna had warned of between the Republicans and 
the Socialists. The fight between the two was over which side the toilers 
in the factories and on the farms would vote for. Many voted for the 
Socia Iis?l r iXd socialist influenced democrats but more voted Republican 

Big business won the political fight. 

The NCR’s response to the socialists was tough and seen from today 
somewhat hysterical, although very effective for that time. 

Samuel Gompers "Economically you (socialists) are unsound, socially you 
are wrong, industrially you are an impossibility. 

There is no room for socialists and anarchists in labor, 
no room for men who undertook to disturb^the principles 
of our society and government." 

The NCF got the press to paint socialism as a dirty, unkempt, ragged, 
uneducated, evil of the "old world" An alein and un-American bane that had to 
be destroyed for the good of the country. From the American Academy of 
Sciences JournaI: 

Oscar Straus "The tendency in this country to socialism with semi- 

ignorant classes being taught labor theories must be met. 

There is nothing in the organization of society in this 
country that can afford to permit the growth of socialistic 
ideas. They are un-American and unnatural to us as a people." 

The NCF did its best to turn socialism into the mark of cain that 
communism would become fifty years later. It succeeded in part. Although from 
1900 to 1912 the Socialist Party increased its votes for president, 97,000 
to 900,000, it eieeted-only one congressman, no Governors, iess than 100 
state legislators and a couple of hundred local officals. The NCF's 
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"mark of cain" was often used to brand dissident unionmen as "evil" soc¬ 
ialists. Herman Robinson, the Federation's finance secretary, accused the 
Western Labor Union of being allied with the socialists in a plot to break 
up labor unions by attacking the AFL and the NCF. In 1911 dissident UMW 
delegates presented their President, John Mitchell, with an ultimatum to 
either leave his $6,000 job with the NCF or leave the UMW union. Gompers 
accused these delegates of being socialists. (Mitchell kept his h i gVi paying 
job and left the union.) Beginning in 1909, Gompers was also facedwith a 
simiIiar move i'ssidents trying to get him out of the NCF or the AFL. 

His response was the usual socialist smear but unlike with Mitchell, Gompers 
remained President of the AFL and Vice-President of the NCF until his death 
in 1924. 


Taking the emotionalism, bravado, self righteousness and self serving 
phrases out of the statements by the NCF, NAM, CIA, Socialist Party and 
leftist unions, we can discern the cold calculating reason and strategy 
behind the NCF. Big Business quickly realized how vulnerable it was while 
unorganized and aleinated from unionized labor. It set up the NCF as its 
instrument to correct these problems and attain stability, predict¬ 
ability and security in the economy* 

Stability required the "elimination of internecine competition and 
erratic fluctuations in the market". Federal regulation would help by 

taking control of business away from the state and local governments. States 

er 

and municipalities were often susceptible to influence from the new^indig- 
enous industries and finance institutions. These corporations often got 
local legislation favorable to themselves and harmful to the big eastern 
firms. Centering the control in the Federal Government would give the 
established eastern companies, that already had ins with the executive 
branch and congress from past dealings, a major if not total say on how 

to regulate the economy. Naturally it would be regulated to their benefit 

to 

and the lost of the new burgeoning enterprises in the mid-west and western 
U.S. Clarence Porter of Spring Garden Insurance and Senator Dryden stated 

the NCF's position on regulation for the insurance business. 0 (_ position 

,t 

identical to those held for other industries. : 

Porter "...federal regulation would remove the harassing conditions 

and onerous expenses of the various states and would reduce the 
supervision of the insurance companies to that of one 
government department at Washington." 

Dryden "I earnestly hope that the time is not far distant when, as a 



15 . 


permanent releif from needless and increasing burdens of 
over-supervision, over-legislation, and over-taxation... 
we shall have an act in Congress regulating insurance 
between the states." 

Predictability required that big business be able "to plan future 
economic action on the basis of fairly calculable expectations". An economy 
regulated or planned by the state with the state controlled by big business 
would lessen the anarchy and uncertainty of the market place. The federal 
government could collect market information from around the country and 
overseas to determine where there was a glut or scarify of certain products. 
Technological innovations could be reported to a central office , readily 
accessible to big business. Centralization of banking information would 
provide knowledge on where investment capital could most profitably be used 
Information is knowledge, it is also power in knowing where, when and how 
to act, in this case to buy, sell or invest. 

Security required "protection from the political attacks latent in any 
formally democratic political structure". 

Francis Lynde "The discontent of the masses is to be allayed not by a 

Stetson- policy of stern and unbending toryism but by flexibility." 
This advise was followed by the big businessmen in the NCF, Louis Brandeis, 
Teddy Roosevelt and other "progressive capitalists" who acknowledged the 
right of trade unions - not industrial unions - to be organized in"genuine" 
open shops. "The Garys, Perkinses, Carnegies and pro-regulation capitalists 
knew that labor would demand a place in the sun. The choice, they well knew, 
was between a lackadasical AFL and Railroad Brotherhoods that accepted the 
ideological premises of the status quo or a radical industrial union 
movement led by a Eugene Debs or a William Flaywood." (27) They choose the 
AFL and the Railroad Brotherhoods. 


Big business'' strategy was to reach the underlying causes of indus¬ 
trial disturbances, class antagonisms, and assauge them with paternalism, 
promises, illusions and a few crumbs from the capitalists table. It also 
wanted to mold community pressure by strengthening public sentiment against 
the strike. The strike had to be outlawed for it was the strike that not 
only vividly expressed the class conflict and capita I ism'scontradictions 
but instigated further confIict,possibIy escalating into social revolution 
The NCF carried out big business' strategy by bringing " responsible 
business and the conservative trade union movement" together through 
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"industrial conciliation" which it used along with "government action to 
stop the 'menace of today... the spread of a spirit of socialism' among 
workers". 

As(prev>eus\y i & the NCF was national in scope with its head¬ 
quarters in New York City. It had nine officers - one president, six vice- 
presidents, a secretary and a treasurer. Their offical duties were to 
run the organization. In reality it was the secretary, with approval from 
the president on major problems, who ran the day to day operations. The 
vice-presidents were mainly honorary executives. There was an Excutive 
Committee made up of 30 members, 10 each from labor, capital and the "gen¬ 
eral public". This committee decided when and where to hold the annual 
and other meetings and what the agendas would be. There was an advisory 
council of 500 that consisted of the most influential people in the U.S. 
and a general membership of around 3,000 from through out the country. 

People became members by invitation only. The officers and the Executive 
Committee where chosen by the general membership at its annual meeting. 

The annual meeting was also used to approve important-Iong term undertakings 
by the Federation such as a survey, study, a new branch office'-oni -h 

department. 

The departments were the key to the NCF. It was through these that 
the organization had its greatest effect on American society. Because th^NCF 
was a consensus organization with a common aim, its departments could act 
with authority, at a momments notice, without the expressed approval of the 
general membership. Advisory Council or even the Executive Committee. The 

rpo tc u»<? i-e ir\ y hfi 

departments' standing committees on the following subjects: 

Foreign PoIicy 
InsuIar Affairs 
Banking and Currency 
Industrial Combinations 
Inter-State & Foreign Commerce 
Consular & Diplomatic Service 
Labor 

Municipal Government 
Civil Service 
Indian Affairs 
Negro Question. 

These committees were quickly dropped as ineffective for carrying out the 
group's strategy. Departments based on executive functions were set up instead^, 
leaving the subjects of the defunct committees to be dealt with through 
general membership conferences. The NCF switched from a deliberative body 
with standing committees to an executive one that took action through its 
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departments. The first two departments were the Trade Agreement for promoting 
the concept of contracts between organized labor and business and the 


Conciliation & Arbitration for settling industrial disputes. The department 

of Trade Agreements had a chairman and was composed of just employers and 

labor leaders. Conciliation and Arbitration had an executive committee consisting 


of 36 members - 12 each from labor, 
included the richest employers and 


capital and the " 
l n c I \A.i f d -+kt 
labor leaders of 


general public". Capital 
the largest unions. 


The executive committee made all the departments decisions. These two were 



the NCF's most important and active departments. They did more than 90% 
of the organizations entire amount of work during the "progressive era". 


The other departments mainly did public relations and propaganda work. 


These departments were: 


Welfare for Workers 

Industrial Economics 

Trade Sections 

Immigration 

PoliticaI Reform 

Pub Iic Ownership 

Investigation & Education 

Organization 

Taxation 

industry & Insurance 
Uniform Legislation 

The Welfare Department had a chairman, a first, second and third vice- 
chairman, a treasurer and members from labor, capital and the "general 
public". Its purpose was to improve the lot of the workingman. The Industrail 
Economics Department was largely made up of educators and newspaper men 
with one executive officer - the chairman. He would decide when and where 


the department held its dinners and luncheons. It was over these meals that the 

decisions were made. The other departments had a chairman with members 

from all three sectors. The chairmen made most the decisions in consultation 


with the secretary for the entire organization. 

The NCF set up district offices in most of the centers of industry 
across the country. These offices had a full-time paid secretary who admin¬ 
istered the operations and a paid clerical staff. Their main function was 
intelligence, to keep tabs on what was happening among employers, unions 
and the socialists in a particular area. This was accomplished in part by 
setting up local chapters in almost every town that had industry. The 
chapters consisted of like minded citizens who'd report to the distrcit 
office any information of interest. These citizens were nearly every well 
known employer, public servant and labor leader in the particular area. 

When disputes would occur they would be referred to the district office's 

Board of Conciliation & Arbitration and from there, if necessary, to 

C Gi'Cl hcXt'IST'A f A V L ;Vr;v 

the National’s . ^ . The district offices were located in: 

* » 
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Chicago 
CI eve I and 
Pittsburg 
Buffalo 
Phi IadeIph i a 
Boston 
St. Louis 
New Orleans 
Denver 

San Francisco. 

A look at some of the NCF's members from 1900 to 1914 will help illus¬ 
trate some of the interests the organization represented. 


1900 Marcus Hanna - President 

Samuel Gompers - 1st Vice-President 
Ralph Easley - Secretary 
Advisory Committee': 

Abram Hewitt 
Charles Schieren 
Bishop Potter 
Char Ies FairchiId 
Isidor Straus 

W.H. Baldwin Jr. - President Long Island RR 
William King 
Bird Co Ier 

and various other presidents of banks, universities and large 
corporations. 


1903 Employers: 

John McDonald - contractor for the I.R.T. 

S.P. McConnelI - Pres. Fuller Co. 

Frederick Underwood - Pres. Erie RR 
Lewis Nixon - Pres. U.S. Shipbuilding 
W,C. Brown - VP N.Y. Central RR 
Hosmer Parsons - VP Wells Fargo 
William Baidwin - Pres, Otis Elevators 
Charles Moore - Manning, Maxwell & Moore 
Edward Payson Call - Pres. N.Y. Publishers Assn. 
MArcus Mark - Pres. National Clothers Assn. 

Frank Chambers - Manager Rogers, Peet & Co. 
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"Genera I Public" 

Corelias Bliss - Bliss, Fabyan & Co. 

August Belmont - Banker, Pres. I.R.T. 

Henry Potter - Bishop Protestant Episcopal Church 
John Farley - Archbishop Roman Catholic CHurch 
Jacob Mar ley - Scrooge & Mar ley Inc. 

Spencer Trask - Banker 

Emerson McMillan - Banker, Pres. American Light & Traction Co. 
Albert Shaw - Editor Review of Reviews 
Nicholas Butler - Pres. Columbia University 
JAmes Speyer - Banker 

Hamilton Holt - Editor Independent Magazine 
R. Watson Gilder - Editor Century Magazine 
Lyman Abbott - Editor Outlook Magazine 
T.F. Woodlock - Editor Wall Street Journal 

Wage Earners: 

Representatives from the following unions:' 

Tile Iayers 
Machinists 
Sheet Metal Workers 
TypographicaI 
MouIders 
PIasterers 
Dock BuiIders 
Painters 

Amalgamated Carpenters 
Litographers 
Hatters 

Boiler Makers & Ship Builders 
Electrical Workers 
CIothing Cutters 
Stationary Firemen 


By. 1905 the NCF had representatives from 25,000 trade unions, 1300 City 
Federations, 45 State Federations - all affMated with the AFL, five 
independent Railroad Brotherhoods and other, unions , 
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1905 


it 


Officers NCF: 

Oscar Straus - President and soon to be Secretary of Commerce 
under Roosevelt 
Samuel Gompers - VP 

August Belmont - VP and soon to be Pres. NCF 
Charles Moore - VP 

Francis Robbins - VP and Pres. Pittsburg Coal Co. 

John Mitchell - VP and Pres. United Mine Workers Union 
Henry Phippi - VP and a director of US Steel 
Ralph Easley - Secretary 

Executive Committee: 

Genera I Pub Iic"- „. , , 

Grover CI eve land 

Andrew Carnegie 

Charles Eliot - Pres. Harvard 

Archbishop John Ireland 

Isaac Seligman - Seligman & Co. 

Charles Francis Adams - former Pres. Southern Pacific RR 
V. Ever it Macy 

Charles Bonaparte - soon to be Attorney General under Roosevelt 
Ralph Easley 


Employers - 


Frederick Fish - Pres. American Bell Telephone Co. 
Franklin Mac Veagh - Mac Veagh & Co. 

Charles Taylor - Pres. Newspaper Publishers Assn. 

Dan Hanna - Son Marcus Hanna 
Wage Earners - 

E.E. Clark - Oreder of Railway Conductors 
James Duncan - Granite Cutters Union 

Daniel Keefe - Pres. International Longshoremen's Assn. 
Warren Stone - International Brotherhood of Locomotive 
Engineers 


Trade Agreement Dept: 

John Mitchell - Chairman 

HArry CouI by - Chairman Dock Managers Assn. 

Antonio Pessano - Pres, National Founders Assn. 
Heinrich Conreid - Director Metropolitan Opera 
Otto Eidlite - Chairman N.Y. Building Trades Assn. 
William Livingstone - Pres. Lake Carriers Assn. 
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A.L. Erlanger - Theatrical Manager 
T.F. McCarthy - Pres. Truck Owners Assn. 

M. Donnelly - Pres. Meat Cutters & Butchers Union 
Edward Gould - VP Teamsters 

Ed Moffett - Editor Bricklayers & Mason Magazine 

Industrial Economics: 

Lawerence Abbott - Editor Outlook 
Felix Adler - Professor Columbia University 
W.H. Boardman - editor Railway Gazette 
Louis Brandeis - Lawyer 

■ Nicholas Butler - Pres. Columbia Univ. 

Lewis Cassier - Publisher Cassier's Magazine 

D. L. Cease - editor Railroad Trainmen 

John Commons - Wisconsin Univ., Dept Political Economy 
Charles Conant - Treasurer Morton Trust Co. 

Rev. A.P. Doyle - editor Catholic World 
Henry W. Farnam - Prof. Political Economy, Yale 

E. A. Ford - editor N.Y. Tribune 

Franklin Giddings - Head Columbia Univ.'s Dept, of Sociology 

G. Harvey - editor Nor th American Review 

C. Kirschoff - editor Iron Age 

George Lorimer - editor Saturday Evening Post 

Bradford Merrill - editor N.Y. World 

Jaime McGraw - Pres. McGraw Publishers 

C.R. Miller - editor N.Y. Times 

John Moody - author Moody’s Manual 

W. Patti son - Publisher Saturday Evening Post 

Roland Phillips - editor Harper’s Weekly 

F. Tansey - Prof. Political Economy, Harvard 
Frank Vanderlip - VP City National Bank 


Welfare: 

Edward Filene - Treasurer Filene Sons & Co. 
Orrin Goan - Manager National Biscuit Co. 

Cyrus McCormick - Pres. International Harvester 
L.A. Osborne - VP Westinghouse Electric 
John Patterson - Pres. National Cash Register 
H.A. Sherwin - Pres. Sherwin-Williams Co. 
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Na+han Straus - R.H. Macy & Co. 

G.W. Slingerland - Manager American Express Co. 
and various Railroad Company presidents. 


1910 

Seth Low - Pres. NCF 

SamueI Gompers - VP 

Isaac Seligman - Treasurer 

Ralph Easley - Chairman Executive Committee 

William Wilcox - Chairman Welfare DEpt. 

John Hammond - Chairman Organization Dept. 

John Mitchell - Chairman Trade Agreement Dept. 

Nicholas Butler - Chairman Industrial Economics Dept. 

George Perkins - Chairman Industry & Insurance Dept. (Former 
partner J.P. MOrgan, director International 
Harvester and soon to be founder and fin¬ 
ancial backer of the Progressive Party.) 
Alton Parker - Chairman Unifrom Legislation Dept. 

Melville Ingalis - Chairman Public Ownership Commission 
Julius Kruttschnitt - member Ex. Comm. (Pres, Union Pacific 
RR^SugF^f^slrYkers trying to establish an 
industrial union for 8 months.) 

President Taft - member Executive Committee 

Elihu Root - member Ex. Comm. ( Secretary of War and State 

under Roosevelt and a close associate of Morgan 


The NCF's machinery operated through annual dinners, conferences, 
luncheons and its departments. All these operations were financed by vol¬ 
untary contributions from corporate leaders. No union money was used to 
support the Federation. The reason for conducting its business through the 
above formats was to provide a congenial and seductive atmosphere,where 
I abor l£aJ<?rs cou I d be lulled and subtly pressured, by a community- not of 
workers- but of capitalists, into bowing to business' desires. 

Once a year the NCF held its annual dinner and meeting, usually in 
December. Following friendly conversation over sumptuous dishes, washed down 
with fine wines in luxurious dinning rooms, the tycoons of business and 
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"representatives" of wage-labor convened their-:meeting while puffing on 
expensive cigars. Very seldom did the class anta,gon i sms, Marx said divided 
the workers from the capitaIists,erupt at these meetings. At the 1903 meeting 
Charles Eidlitz, president of the N.Y. BuiIding'EmpIoyers Association 
was told by Oscar Straus, NCF vice- president, to make a "harmonious" 
speech. Instead he attacked the closed shop. John Mitchell of the UMW spoke 
next and dispite Straus' attempt to gloss over Ei-dlitz's attack in his intro¬ 
duction of Mitchell, Mitchell ?4rev^\y attacked the open shop. 

This exchange was embarrassing for the NCF whos| purpose was to keep labor- 
capital conflict at ^minimum. But this erruptiori of class antagonims was 
just an aberration. The meetings usually rati a-ithout a hitch, elect¬ 
ing the officers and Executive Committee unanimously; presenting 
reports on topics such as workman's compensation , regulation of 
interstate ind municipal utilities, reform in the legal system, 
trade agreements, wages and the cbst of living, shorter hours, 
open and closed shops, piece work, day ’woi'k, arbitration, appren¬ 
tices, automation, federal regulation, uniformity in state laws 
etc. Discussions would follow each report and resolutions would 
be passed. Of course the NCF never took any concrete action, 
other than a press release, on resolutions that weren't benefical 
to big business. Special projects were also presented at these 
meetings for the body's approval. One was Talcott Williams', 
professor of journalism at Columbia University, proposed survey 
to counter the socialists and I.W.W.'s claims -"who would destroy 
everything through arson and revolution"- that the existing 
social order is nothing but a huge machinery of exploitation. 

To prove the socialists wrong Talcott said his survey would show, 
even before it was taken, that a large number of workers actually 
had bath tubs in their houses. The proposed survey was enthu¬ 
siastically sponsored. 

During any one year the NCF would hold conferences on a 
crucial issue, of the time or an issue that might be exploited 
by the socialists or radical unions and. union dissidents.. 

The Executive Committee on its own or under prodding by the 
Officers, or Advisory. Council would schedule m date and place for 
the conference and draw up an. agenda. Famous gues.t speakers 
usually members ,of-the. NCF, were invited. The Federation's 
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publisher members had their papers and magazines play up the 
conferences as the "reasonable and conservative" approach to 
solving a particular problem. At the conferences speeches were 
made, mild debates insued and resolutions - previously formu¬ 
lated by the Executive Committee - were adopted and emblazoned 
in newspaper headlines. The conferences were effective, not 
for solving the workers or general public’s problems but for 
solving business 7 problems. A potentially explosive issue 
was diffused with a "psuedo event" and good publicity - as if 
just talking about it solved the problem big business' side 
of an issue was given a much needed public push towards an 
"acceptable"conclusion. Some of the NCF's earlier conferences 
were: 1899 - on the future of American Foreign Policy; 1900 - 
Primary Election Reform, calling for direct primaries, the 
Australian secret ballot and setting up a permanent department 
in the NCF to deal with these issues; 1901 - Industrial Combin¬ 
ations and 1903 - Labor and Capital conference, where the 

NCF danced around the Open vs Close shop issue with Mitchell 
opting for the close „only under certain conditions and Straus 
obfuscating with, "Public opinion demands the great corporations 
shall perform their function and not be obstructed in its per¬ 
formance ... .avenues of supplys and necessities can not be arbi- 
tarily cut off". 

Probably the most important goal for big business and 
therefore the. NCF during the "Progressive" years was to obtain 
federal regulation of the economy. The NCF wanted to unify the 
divergent currents in American capitalism through a federal reg¬ 
ulation movement that would free businessmen from state, regula¬ 
tions, which were often subject to citizen pressure. It wanted 
a Federal Administration Agency to sanction anti-competiiva 
action, to protect established eastern firms from the new com¬ 
binations of the mid and far. west and to provide security from 
federal and state prosecutions. The NCF and especially Morgan 
wanted past business-government detentes put on a firm legal 
footing. The NCF decided to make the big push in 1907 when^t 
was sure. Roosevelt also believed; industrial combinations were 
inevitable; they should be controlled through federal licensing, 
and publicity (licensing would protect the combinations from 
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state regulation, especially from the few radical mid western 
states); the federal government should act as a policemen keeping 
corporations from bolting on pool and combination agreements,; 
the benefical combinations should be given a stamp of. good con¬ 
duct and the bad ones forced to reach a detente with the federal 
government rather thar^e prosecuted. . 

The NCP held its "Trust. Conference" in October 1907 in 
Chicago. It's reason was articulated by Isaac Seligman, "There 
is more danger, to. be feared from the ordinary, tendencies of ,var-. 
ious states than from the present national. administration". The. 
conference resolved to work for. legislation that would, permit 
combinations whose, objectives are, in the public interest, exclude, 
farmers organizations and unions from the Sherman Anti - Trust 
Act. and provide for federal, incorporation laws. It also resolved 

I; 

to work for. expansion of. the. publicity, function of various federal 
agencies, regulating business, this would. give the illusion .that. . 
combinations were, being controlled and at the same time prevent 
a movement for stricter, regulation, and set up a public, corn-. , , 
mission to recommend trust legislation., . 

Jn March 1908. Representative William Rowlands introduced 
the NCF's bill,., written by the house of. Morgan's - Francis Lynde. 
Stetson,, Victor Morawe.tz.,, George Perkins and Elbert Cary. It 
would: permit any company to voluntarily register, file financial 
data and submit contracts and mergers to the Bureau of Corp- 
ations; give the Bureau 30 days to declare a particular contract 
or merger illegal after which the government could no longer 
prosecute the involved corporations under the Sherman A.ct; remove 
unions and strikes from the Act's jurisdiction. This last sec¬ 
tion was needed to win labor's support as well as preventing any 
problems in the NCF that might lead to a labor walk out. 
Surprisingly the bill was even supported by the NAM which called 
it "a national blessing., . and would protect one corporation from 
the oppression and rapacity of another". But the NCF was forced 
to drop its bill when Roosevelt refused to actively back it because 
of the section protecting the unions from the Sherman Act. 

Without Roosevelt's backing the bill couldn't pass Congress. 
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In January 1910 at Washington D.C. the NCF held a huge 

conference on Uniformity of State Laws. If they couldn't get 

federal regulation, than consistent 3tate laws might do, at the 

very least, and this was probably its real aim, it accentuated 

the great difficulty of achieving uniform state laws therby 

blostering the argument for federal regulation. President Taft 

addressed the conference and out of it came resolutions for 

uniform state laws on: 

protection of child labor, 
insurance codes, 
gathering vital statistics, 
conservation of national forests, 
workmen’s compensation, 
development of water power. 

If these laws got passed it would be easy enough for big business 
to get uniform business regulations to its liking. Of course the 
election of Wilson in 1912 made this 'CP effort unnecessary and 
it was dropped. 

The third and most intimate tool of the NCF was the Lunch¬ 
eon. It was often held at one of the great tycoon's mansions 
where the top labor leaders could feel like one of the pluto¬ 
cracy. The luncheons kept capital-labor relations on a”friendly, 
buddy-buddy" level.. It's hard to strike a friend's company and even 
if you did, you might not be invited back for those sumptuous meals 
and possiblv a white envelope stuffed with green or a lucrative 

offer 

job. In 1907 one such luncheon was publicized. Normally they . , 

were held in secret since they often dealt with clandestine agree¬ 
ments for ending industrial disputes. The one in 190-7 wasn't, 
concerned with a dispute but with child labor laws, income and, 
inheritance taxes,, injunctions and the Sherman Act. It was held 
at Andrew Carnegie's mansion and the guests were August Belmont, 
Samuel Gompers, John Mitchell, and Prof,. E. Seligman. Out of the 
luncheon the NCF appointed four, commissions to study the issues 
and recommend legislation. All around very good public relations^ 
useful in blunting more radical demands on these issues.. 
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As important as these conferences were the NCF's most influential 
work was done through its departments. Of these departments the most active 
was the Conciliation and Arbitrstion. 

The Department of Conci I isation and Arbitration was set up in 1901. It 
was made up of the Executive Committee and six other members for a total of 
36. Every industrial center in the U.S. had a representative on it. 

One of the stated reasons for the Department was that both employers 
and unions refused to use the arbitration boards that existed in 16 state 
governments and in the federal government. Labor saw these boards dominated 
by big business and the capitalists felt the unions wouldn’t live up teethe 
resulting agreements. So, the NCP steppeJ 0 in^as a body of arbitration. 

This was the organizations major reason for existing. It set up its own 
board with equal numbers of labor, capital and "general public" members. The 
board did the active work of averting or Settling strikes and lockouts. Its 
real purpose was to secure the exorbitant profits of big business, diffuse 
the rising class antagonisms of the time, preserve capital's auto¬ 
cratic control of labor and co-opt labor leaders. The Department used public 
relations and propaganda to hide wreched working conditions and createYhe 
illusion that labor was better off for not striking and for depending upon 
capital paternalism. 

The Department's mode of operation was first to identify a potential 
situation for industrial strife and then try to get both sides to sit down, 
informally, and talk to each other.I dentifying trouble spots wasn't hard 
since the Dept., through its members, was in touch with labor organizations, 
employer associations and the largestiof manufacturing and transportation inHf 
in the country. If unrest was brewing among workers somewhere, a labor leader* 
local NCF office or friend of the Federation would contact the group. It 
in turn would warn the employer, usually an NCF member, of the coming troubles, 
The employer coutd then use his influence to assauage the antagonism and 
head off any trouble. Through its contacts the NCF often knew of trouble 
before disruptive actions occurred and therefore could avert costly disputes. 

If a dispute was well under way the Dept, would get one side, usually 
represented by an NCF member, to request the Dept 's intervention. The Dept 
then approached the other party in the dispute, very often an NCF member as 
well or at least an associate of a member, and requested a conference. If both 
sides agreed to a conference, usually after some arm twisting by the NCF, the 
Dept would advise employers to adopt a friendly, non-obstenant, non-ar- 
rogant tone. They were told to tel I labor they wanted justice but were 
hampered by external conditions. Labor leaders were inturn induced to make 
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concessions with subtle promises of well paying positions outside of labor. 
Openings in government and public office had to be filled and the NCF had 
the best of connections. Add to these discrete bribes the social atmos¬ 
phere in which these conferences were conducted, the flattering talk, the 
isolation from the rank and file, the exaggerated horrors 

of strikes and industrial warfare,and a fighting union leader soon became 

. Irv tkl efface CR'Hfc t-kaw tk X-irretrS) 

very manageable. With disputessettIed_^ business kept its profits up 

and the workers down. 

Most of this was done in great secrecy,"The work of the Dept is 
delicate so the public seldom ever hears of it and of thinner negotiations 
in preventing or settling a strike that would have caused incalculable loss". 
(28) The public was the union rank and file and the loss was a decline in 
profits. Keeping these dealings secret kept the labor leaders "uncompro¬ 
mised" in the union members^eyes, enabling the leaders to convince their 
rank and file to accept Just ef* trccclf S . 

By 1905 the Dept, had successfully diffused 156 cases of potential 
or actual industrial disputes. All through secret negotiations and with 
very little publicity. Here are a few examples. 

The typographical union was threatening to break its 5 year contract 
with the American Publishers Assn, and walk off the job. The union wanted 
the publishers to live up to the contract clause that called for impartial 
arbitration to settle grievances that couldn't be resolved by mutual consent. 
Both the President of the Union and^the Publisher's Assn, were members of 
the Dept. The Dept sat the two down and they soon agreed that if an acceptable 
arbitrator couldn't be decided upon by both sides, the Dept would choose 
one. 


In 1904 the Dept stepped in and convinced UMW in Pennsylvania, Ohio, 
Indiana and Illinois to take a wa ge cut rather than strike. President of 
theUMW, John Mitchel^and the head of Coal Operators Assn., Francis Robbins, 
were both members of the NCF^f De w\ fH\t it £V»>c-< !; «.4r t a .•’.<£ Av b it^a T< o\ 

A threatened strike by the International Longshoremens Association in 
the great lakes region was prevented by the Dept getting the shippers 
to offer a slight increase in wages. The Longshoremen accepted the token 
increase because the Dept also got the UMW to refuse to go out In a sympa¬ 
thetic strike with the ILA. As Harry Coulby, head of U.S. Steel's shipping 
subsidiary, said the industry got protection, "If the locals attempt to 
violate the contract the National Union will protect the employer." The 
Dept successfully avoided a strike > . that would have 

had dire effects on coal, iron, steel, lumber and elevator interests. 
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Later the same year a transcontinental railroad company offical got 
wind that the longshoremen's local at Iberia Louisianna was perparing to go 
out on a wildcat strike. The offical wired the Dept which inturn used its 
information bank -listing all union officals, corporate officers and stock¬ 
holders - to track down the President of the International Longshoremen Assn. 
The Dept informed the President of the situation and he ordered the local 
not to strike and to submit the grievance the NCF's district board of con¬ 
ciliation and arbitration. 

Railroad firemen were set to strike when their head, a member of the 
NCF asked the Dept to organize a conference with the RR company. Its head 
was also a NCF member. The conference settled the dispute and the public 
never heard about it. 

The Machinists International Assn, struck the Southern Pacific RR. 

The Dept got both sides to talk and a settlement was reached. 

In 1904 the Order of Railway Conductors t^as going to strike the 
N.Y., New Haven and Hartford RR. August Belmont invited E.E. Clark, head 
of the conductors union, and J.P. Morgan, director of the RR, to his house 
for lunch. After getting to know each other better^the strike was settled 
on "Morgan's initiative" after two hours of discussion. 

Again in 1904 a conference,presided over by the Chairman of NCF's 
New York chapter, brought together 30 employer representatives and the Build¬ 
ing Trades 7 Unions. The conference ended a lockout and "alleviated" its causes. 

The Marine Trade Council struck the N.Y. Metal Trade Assn., the ship 
building industry. Another Dept conference got both sides to agree to 
arbitration that eventually ended the strike. 

Threatsjof a strike, boycott and lockout were flying betweea the Brewery 
Workers Union and the Associated Brewers of N.Y. over contract violations. The 
Dept furnished arbitrators acceptable to otfoe heads of both sides who were 
also members of the NCF. The dispute was quickly settled. 

The International Brotherhood of Teamsters was fighting for union 
recognition, shorter hours, higher pay and closed shops. The Truck Owners 
Assn, refused all demands. The DEpt brought about a conference that resulted 
in an agreement. The Truck Owners would not"discriminate" against the Teamsters 
and the Teamsters would not "discriminate" in handling of merchandise. 

The Dept, was very successful in settling street railway disputes. 
Probably because one of its presidents was August Belmont, owner of the 
I.R.T. and close friend of other railway owners. A threatened strike by the 
Amalgamated Assm. of Street Railway Employees against the entire San Francisco 
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railway system was averted. In Chicago the Union Traction Company was faced 
with a strike for refusing to meet with employee representatives. The Dept 
got the Chicago Chapter's Executive Committee to get the employers to the 
table. The dispute was settled and another strike averted. A conference in 
NYC between interested parties, all members of the NCF, averted a New Orleans 
street railway strike. Similiar conferences prevented strikes in Jersey City, 
Newark, Trenton, Pittsburgh etc. 

By 1907 the NCF's Department of Conciliation and Arbitration had settled 
7500 cases of industrial disputes. 

Some times it took a little more than a conference of members and 
promises of advancement to settler a dispute, especial I if the NCF 
had another priority in mind. In 1913, 100,000 trainmen and conductors 
were threatening to strike 54 Eastern Railroads. The two sides were nego¬ 
tiating a new contract and weren unable to come to terms on the wage issue. 

The unions wanted it to go to the Federal Government's Arbitration Comm¬ 
ission. The Railroad companies refused, saying the three arbitrators of 

the Commission created under the Erdmann Act weren't sufficient to handle the 

o to-* year*. |& ter 

"comp I ex"issues. The Erdmann Act passed in 1898 and amendeef ' ,, created 

a Commission to arbitrate railroad labor disputes. The Commission was made 
up of the Chairman of the INterstate Commerce Commission, Commissioner of 
the Bureau of Labor and a third appointed by the President. The commission 
was under the Bureau of Labor which later became the Department of LAbor. 

Big business and therefore the NCF wanted the Erdmann Act replaced 

with the Newland's Arbitration Bill as opposed to the Clayton Bill, both of 

which were before Congress. Congress and the President were favoring the 

Clayton Arbitration Bill. -C? with the Railroad companies refusing to 

fa he 

arbitrate under the Erdmann Act and calling for the Newland's Bill A the NCF 
got the union leaders to agree to accept arbitration under the Newland's 
Pill, the bill big business wanted passed. Seth Low, President of the NCF, 
Marcus Marks, Chairman of the Industrial Economics Department and Ralph 
Easley, Chairman of the Executive Committee, backed by the trainmen and 
conductors union off i cals, spoke to an assembly of the union's delegates. 

The delegates were prepared to call a strike then and there but the NCF's 
speakers persuaded them to wait a few days by promising them the Newland's 
Bill would be made law and the wage issue could be settled through arbitra¬ 
tion. The delegates postponed th^ r strike. Wilson and the Congress were 
now faced with a probable strike that would tie up industry through out the 
East if they didn't drop the Clayton Act and make the Newland's Bill law. 
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Within two days the Newland's Bill was passed and signed, It provided 

for six arbitrators, two chosen by employers-ie the NCF, two chosen by labor 

leaders-ie the NCF and these four would chose the remaing two - giving the 

NCF a full house. Also the resulting Arbitration Commission would be inde¬ 
ed -pa r f W\f rA 

pendent of any of the government. The Clayton Bill would have kept the 

Commision under the control of the Department of LAbor and add six more 
arbitrators. The Secretary of Labor and head of the ICC would remain on the 
commission and the other seven arbitrators would be appointed by the Pres¬ 
ident. Obviously big business wanted control of the government's arbitration 
machinery rather than leaving it in the hands of the politicians. By using 
its friends in the unions,big business got its way, 1, S there was no 
strike. 

When big business wasn't able to settle or averted a strike through 
the NCF's DEpartment of Conciliation., and Arbitration, it reverted to its 
old ways of shipping in strike breakers and using the press to attack the 
unions. In September 1904, August Belmont reached an agreement between his 
I.R.T. Company and the unions representing the company's workers. The heads 
of all the unions were also members of the Dept of Conciliation and Arbi¬ 
tration. The agreement reduced the number of working hours for each shift 
to ten. Dispite the contract, the IRT still made its union employees work 
15 hours. The locals complained to their national unions but got no action, 
in February 1905 the Amalgamated Electriacl Workers^ local walked off the 
job. They were joined by the Brotherhood of Locomotive Engineers' local. 

The Brotherhood's national was headed by Warren Stone.-Stone immediately 
revoked the local's charter enabling Belmont to hire strike breakers and 
avoid adverse publicity because the striking local was "officaliy" non 
existant. The strike was broken in a couple of days with the press winning 
"public support" for Belmont and Stone. Belmont, "No labor union can break 
its contracts, or aid others to break theirs and live". The fact that Belmont 
had broken-:-: the contract first was ignored. Not only did the strikers lose 
their union, they never got their jobs back and ended up on the industry's 
black Iist. 

The strike breaking tactics of Belmont did cause the NCF some minor 
problems. The Central Federated Union called on its member unions to with¬ 
draw their delegates from the NCF and attacked Gompers as a tool of big 
business. But the Union's conservative elements quickly killed the recall 
by getting the CFU to set up a committee to investigate the NCF before any 
action would be taken. The committee's report found the charges against the 
NCF as unsubstantiated. The union's delegates remained members of the NCF. 
James Daly of the Dock Builders Union of the CFU summed up labor's problem. 
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"it's not Mr. Belmont and people like him put people in the ranks of labor 
who are responsible for the harm that is being done to the labor movement". 

The NCF's Department of Conciliation and Arbitration had a crucial 
effect upon the relations between labor and capital during the "Progressive 
Era". 

Seth Low "Strikes are fewer in number to what they would have been 

(1912) if the NCF or any such agency didn't exist." 

Ralph Easley "Thanks to the NCF there have been no serious trouble between 
(1912) the railroad companies and the brotherhoods for over 18 years 

and between the newspaper publishers and the Typographical 
Union for 12 years." 

By wining, dining and buying labor leaders, the NCP gained 
control over the labor movement. With this control it prevented 
strikes and. unions from uniting in opposition to capital. "We 
will show mo mercy, t.o any teamster, or local, that dares to go 
out o.n a sympathetic strike that we have net endorsed"- Young, 
President of the Teamsters. "Members are net allowed to join 
other unions as well as ours. If they'were they could be called 
out, in sympathy for another union's strike." - Warren Stone, 

Grand Chief Brotherhood of locomotive Engineers. 

By preventing strikes the NCF destroyed the mechanism through 
which class antagonims between labor and capital are heightened. 

It also- eliminated labor's most effective weapon against worker 
ignorance, aleination and poverty. "Across the history of the , 
onward march of the working class in the U.S, In the last 10 
years, are written in bold, black letters the words - National 
Civic Federation. Wherever the NCF got workers to submit to 
arbitration strikes ended in diaster." - Hugo King 1911. 

"There is nothing so important for the future of the country 
as the Trade Agreement as a method of reaching harmonious relations 
between labor and capital."(29) The. trade agreement or contract 
between a union and an employer was the legal instrument, big bus¬ 
iness. used to bind labor. When the NCF 'a Department of Concilia¬ 
tion and Arbitration resolved a strike the conditions of the. set>- 
tlement, what both labor and capital, agreed to do and not do, were 
written into a contract. This was a natural put growth of capital¬ 
ism. Business regularly made legal agreements, ones that were 
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enforceable by the state, with other enterprises to buy and sell 
commodities. So logically the same was done with the enterprises 
that sold labor-power, the unions, rather than dealing with each 
individual laborer. By the^Iate. 1800s big business had, accep-ted, 
the fact that the unions were here ,tc, stay, that the, great masses 
of workers wanted a change, and it was easier to. deal, with a few. 
compromised leaders then millions of irate laborers. The smarter 
businessmen realized the .trade agreement could he touted as pro¬ 
viding the worker with, security, benefits., a say in working con^ 
ditions, a guarantee he. would get a",iust share'* in return for his 
labor power. The trade agreement was presented as "proof" of the 
"community of. interest," between labor and capital^: "proof" that 
the two could resolve .their, class conflicts peacefully. This all 
sounded good to. part of labor, but, in reality, business. could, 
almost always get, away with violating the contract since t't' 
controlled the state, press, and purse strings. All the trade , 
agreement, movement did was to suppress, not, ’’solve, class anta- 
onisms.,. . ... . 

0n May 7, 1901 thp NCF held a conference in NYC on Trade 
Agreements. The conference was attended, by representatives of. 70 
trade organizations that counted 2.5 million members and repre¬ 
sentatives of "hundreds of millions of dollars", in capital.. The. 
conference acclaimed the t^Se agreement, as the best devise for 
obtaining harmonious, industrial, relations and passed a resolu- . 
tion. se.tting up th.e Department of Trade, Agreements, The purpose,, 
of the, department, was to promote the idea of trade agreements . , 
among business, and labor through education, publicity,, persau- 
sion and to discover, tene.ts mutually acceptable to employers . 
and labor leaders.. , - , , . . 

- The- only problem business could have in accepting the trade 
agreement concept was that it might be used to establish closed 
shops. "That employer associations shall employ only members of 
the union who shall work only for employers in the association 
constitutes criminal conspiracy against the public ."(30) 

To big business unionism could be dealt with as lonv as it was 
along trade lines and not on an industrial basis, as long as 
shoos would have both union and nonunion workerSj that is oner 
shops. Ones a union had the oower to pull everv worker out of a 
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particular business across the country, big business would be forced 
into enormous concessions or so it thought. But the NCF through 
its Trade Agreement Department eased most worries over the closed 
shop and won other businessmen over to the trade agreement concept. 
Seth Low, "The NCF will stand for the closed shop. If specific 
trade agreements advocate closed shops or other tactics, the Sherman 
Anti-Trust Act will rule them illegal. The minute workers try to 
enforce close shop provisions (our) courts will step in." Not only 
did the NCF have the courts on its side but many of its member 1 
labor leaders came out against "other "tactics" such as the boycott 
and sympathetic strike. John Mitchell of the UMW. Warren Stone of 
the Locomotive Engineers and Daniel Keefe of the Longshoremen 
publicly attacked both tactics. Keefe,"The so called sympathetic 
strike can not be countenance by our organization. Our honour 
and manhood are involved with our contract obligations".(Keefe 
subseouently got a high paying .iob as Commissioner of Immigration 
in .Vashington D.C.) Stone, "the slightest deviation from our trade 
agreement means revocation of a local's charter" 

Even without such cooperotive labor leaders business could 
easily get a union to accept a few concessions such as wage cuts 
in return for a closed shop provision in the contract. The employers 
would never have to worry about the provision taking effect 
because the state would declare it illegal. 

In pushing the trade agreement idea the Dept often emphasized 
past successes. From 1900 to 1912 the American Newspaper Pxiblishers 
Association and the International Typographical Union had entered 
into one five year contract after another. The agreement provided 
for local arbitration boards and a national one. These boards were 
instrumental in preventing strikes. Agreements avoided strikes 
between most of the Railroad Brotherhoods and the Railroad Companies 
as well as^the National Iron Moulders Union and the National 
Founders Association during the same period. By 1912 contracts 
had bound 500,000 UAWv/ mernWri to the Anthracite and Bituminous 
Coal Operators, 300,000 Building Trades Union members to 35 
Building Trade Employer Associations ? Amalgamated Association 
of Street Railway Employees to the larger Street Railwav firms 
and employees in 19 other industries - including boot, shoe, hat 
stove - to their respective employers. 

The key clauses in all these contracts were the ones 
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wild cat strikes and reouiring binding arbitration for settlement 
of major grievances. The importance of arbitration to the emolovers 
was illustrated in 1904 when the litograph industry locked out 
the unions for six weeks. The employers wanted the arbitration 
provision in the new contract while the employees saw it as 
surrendering their right to strike. The NCF's Trade Agreement 
Department lobbied both sides and an agreement was signed with 
an arbitration provision. The union had legally relinnuished its 
most powerful tool - the right to strike. 

Trade Agreements were a major factor in maintaining industr¬ 
ial peace during the "Progressive Era". Harry Coulby, manager 
of U.S. Steel's Great Lakes fleets, praised the effect of his 
company's agreement with the Longshoremen's Union, "Had it not 
been for the effect of our collective contract, the business of 
lake transportation would have suffered disasters". Charles 
Taylor, publisher of the Boston Globe, "Our agreement has made 
strikes and lockouts impossible and has insured industrial oeace". 

The NCF wisely realized that the relations and forces of 
capitalistic production also created conflicts through the 
conditions of working and living. It's not just the unfair exchange 
of labor-power for wages that causes class conflict. The NCF 
therefore created a Welfare Department. 

The department was charged with: educating the public and bus¬ 
iness community on the value of decent living and working con¬ 
ditions for labor; acting as consultants for business in promot¬ 
ing physical comfort where labor was performed, opportunities for 
recreation and education, suitable sanitary housing, plans for 
saving and lending money, insurance and pensions. By "gradually 
spreading humanitarianism in industry" big business would be able 
to effect the "social consciousness of employees and employers".("Jl) 
The real purpose of the Welfare Department was simply to trick the 
workers "social consciousness" into believing big business was 
benevolent and into disbelieving that a social revolution was the 
only means for its salvation. In addition to muddling the workers 
thoughts the Welfare Department succeeded in setting up espionage 
and thought control systems through "benevolent" company spon¬ 
sored activities for the workers. Much of these activities were 
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directed at non-union workers in order to prevent industrial 
unionism and the closed shop. 

To win the less bright employers and the general public over to 
Welfare work the Department published reports and articles and 
held widely publicized conferences. Once an employer was won 
over the Dept would provide consulting agents to advise him on 
the best ways of introducing welfare work, direct its instal¬ 
lation and administer the work on the premises. The consultant 
and employer had ready access to the Dept 's Central Information 
Bureau. This provided studies on how the employer could make 
the most out of sanitary workrooms, wash rooms, baths, hos¬ 
pital service, lunchrooms, recreation, educational devises, hous¬ 
ing, pensions, insurance association, workers'clubs, sick and 
death benefit societies, libraries, visiting nurses and social 
workers. All these activities weakened the class antagonisms 
by placing the employer in a benevolent paternal role masking his 
true role as the expropriator or robber of the worker's produce. 

The Dept kept up this paternalistic visage with its well 
publicized conferences like the one in November 1909 in 
Washington D.C. on Workmen's Compensation. Other than a lot of 
good public relations for the NCP ; all that came out of the 
conference was a businessman's analysis of industrial accidents: 
Economic pressure causes the speeding of machinery beyond its 
safety limit (nothing was said of the speeding up of men); 
the coal mining industry couldn't afford safety measures because 
of "ruinous competition" ( a^plug for federal regulation) and 
besides "employers and employees were unwilling to take pre¬ 
cautions which were made virtually impossible because most 
unskilled workers couldn't speak English" (32) * and foremen, 
along with other subordinates caused accidents bv giving workers 
unreasonable orders (orders necessary to meet the boss's pro¬ 
ductivity level). The conference even shelved the idea of private 
compensation insurance which would cost businesses high premiums 
that would rise with everv accident eventually requiring the 
employers to take costly safety precautions or drop the insurance. 
The public relations reason for this stand was that "only 40$ 
of employer's premiums reached the workers. The rest was taken 
by insurance agents."(33) Three years later the Dept, held 
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another conference on workmen's Compensation. All this one called 
for was uniform state compensation laws. Similiar public relations 
conferences were held on National Health Insurance and Old Age 
Pensions from 1905 to 1914. 

Another great P.R. event of the Dent was the conference it 

held in April 1911 in New York City on the "Triangle Waist Fire". 

To maximize profits the owners of a garment factory at Washington 

Place, following normal production procedures in the industry, 

os 

arranged the women workers back to back to get as many^possible 
onto a floor. The owners also kept flammable industrial liquids 
in the work area and locked exit doors to keep the women from 
taking breaks to cool themselves off. A fire started and every¬ 
body couldn't quite squeeze through the remaining exits in time 
to escape the flames fueled by those flammable liquids. Scores died. 
The NCF's Welfare Department ouickly seized upon this tragedy to 
make some P.R. hay. It invited New York City's fire chief to speak 
at a hastily organized conference. 7/hen the chief denounced 
manufacturers who put profits over workers welfare the NCF members 
"heartily applauded". The newspapers v/idely reported on the con¬ 
ference, but what they didn't mention was the Department of 
Welfare's white wash of working conditions in the varment in¬ 
dustry two years earlier. In 1909 a Dept committee toured garment 
factories examining their working conditions. The result was "this 
report thoroughly illustrates the policy of welfare work of the 
NCF. To acquaint manufacturers with the best being done in 
welfare work for employees." Apparently the best wasn't good 
enough to save the lives of scores of women. 

By 1907 the Dept had supplied 200 employers with information 
and assistance on welfare work programs effecting stationary 
Firemen, Iron Moulders, Metal Polishers, Bakers. Teamsters, Traction 
and other unions. The Dept- got International Harvester to spend 
$100,000 in 1910 on welfare, which its president, Perkins, 
conceded was done for "business reasons". The workers under 
Perkins dubbed it "Hell Fare". The Pennsylvania Railroad provided 
welfare to its employees in the form of rest houses. The houses 
had a bell to arouse the workers and speed them off to their 
next .job. "We want to have our men where we can put our hands 
on them", said the Railroad president. After an unsuccessful 
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strike^ the American Express Company set up a club for employees. 

One of the company's men rainyled with the workers as a "social 
organizer". Within a few weeks the employees knew they were 
required to join the company club and drop out of their union. 

Welfare worked for the employers but not for the employees. 

It penetrated the workers 1 minds preventing them from thinking 
independently or holding views hostile to the company. It pro¬ 
vided a system for spying on, demoralizing, confusing, censoring 
and intimidating workers; all under the disquise of benefitting 
them. As one railroad company head said, "Labor organizations 
only reach the individual. Welfare goes beyond into the home the 
family." 

following Oscar Straus' belief that the "NCF's major force 
is public opinion", the Federation set up the Industrial Econom- 
ics Department in December 1901. Its members were the editors and 
publishers of the major daily newspapers, politico-social mag¬ 
azines, trade papers and labor journals. Also included were 
economic and legal authors, lecturers, professors, heads of the 
departments of political economy at the top universities and 
college presidents. 

One of the stated functions of this department was "to promote 
discussion of practical economic problems and study each of the 
vital and frequenter irritating ouestions that arise in the 
Conciliation and Arbitration Department".(34) Ouestions dealing 
with fair trade, work hours, open and closed shoos, restriction 
of output, piece work, compulsory arbitration etc. This big busines 
brain trust met four* times a year over dinner and numerous times 
for lunch under the chairmanship of Nicholas Murray Butler, 
president of Columbia University. It was at these meals that 
economic theories were concocted proving the "necessity" and 
"benefits" of combinations; that strategy and tactics were form¬ 
ulated on how to solve the "labor" problems and keep the public 
in line; that industry propaganda was created; that the opinion of 
the populace was decided and all the 

thoughts, theories and knowledge of America's academia were used 
to increase profits. 

There was an even more insidious function for the Dept.. , 
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American academia in line with corporate philosophy. Business 
didn't want any rebel rousing professors spreading the ideas of 
socialism. At its dinners and luncheons the radical could easily 
be spotted, suckered into giving away his true beliefs on assur¬ 
ances from Butler that the discussions were free, open and amongst 
rational men seeking: to solve man's problems logically and for the 
benefit of all. Professors . on their colleagues, eager 

to win Butler's favor and possibly become department heads or 
eVen university presidents. 

"An increasing number of jmen have come to distrust the capacity 
of society as now organized to protect itself against free¬ 
booters who exist in it. An increased number of men believe 
and assert that the law and justice are powerless before greed 
and cunning and they are more ready to listen to advocacy of 
any measure or police however revolutionary that promises 
relief... the fast duty of trained and educated minds... is not 
to lose balance, poise and self control." - Butler 
The department had a more important function than pr oviding 
the intellectual rationale for capitalism or keeping tabs on 
academians. It was"to counter the apostles of gloom" with pro¬ 
paganda and public relations. 

Bv 1909 a group of clergy men called the Christian Socialist 
Federation had published a widley distributed manifesto showing- 
socialism as the economic expression of Christian life. The 
Rand School for Social Science had been set up in New York City 
teaching socialist principles. Jewish religious leaders were 
preaching socialism to new immigrants while artists represented 
class antagonisms in their works. The Socialist Party was pub¬ 
lishing papers and pamphlets through out the.country. This rise 
in socialis Ihfeifig s through organizations, churches, class¬ 
rooms, art and the press had to be countered if big business was 
to stay the master. The workers' consciousness had to be kept 1 
retarded and clouded by illusions. For once labor saw reality 
clearly and realized its^power, capitalism would cease to exist. 

The myths that the "U.S. has no class privileges nor distinctions, 
that the laborer of yesterday is the capitalist of tomorrow and 
wage earners form the primary school for the millionaires of 
tomorrow" had to be believed for big business to continue exploit- 
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in g the worker. 

To keep the illusions in tact the Department set up a vast 
propaganda organization consisting of its own magazine the 
"Monthly Review", a newsletter, renown speakers, co-opted or 
manufacture:^ labor leaders and excellent connections with editors 
and publishers of the newspapers, magazines, trade, academic 

and professional .iournals. 

The Monthly Review had a mailing list of 50,000 and was sent 
free of charge to employers, labor leaders, preachers, editors, 
lawyers, publicists, trade iournals and unions. Its articles 
by economic scholars, industrial experts and men of affairs mainly 
on the causes and treatments of industrial disturbances, were 
often syndicated in some 5,000 newspapers and scores of magazines 
and iournals. A special letter reporting on currnet events, writ¬ 
ten so it could be incorporated into a paper without rewriting, 
was regularly sent to the maior dailies and the Associated Press. 

The A.P. also covered the NCF's public relations events in a 
favorable light and transmitted its press release verbalim. 

This was probably because M.E. Stone, A.P.'s general manger, was 
a close friend of August Belmont. Thanks to such close connections 
and the fact that most publishers and editors were members of 
the Department of Industrial Economics, the DCF got printed what 
it wanted while Debs and other dissidents didn't. 

The Department also used its great press relations to man¬ 
ufacture labor leaders. If a leader agreed with theNCF's principles 
and was cooperative, he'd receive alot of press making him famous 
and influential. The labor leader who fought for his union members 
remained in oblivion. The NCF's manipulation of the press created 
John Mitchell, Daniel Keefe, James Duncan, F.H, Morrisey. fi.B. 
Garreston, Warren Stone, Timothy Healv, John Tobin, James O'Gonnel 
and others. 

Once famous, these leaders and other men of affairs would 
make speeches across the nation extolling the virtues of the NCI} 
trade agreements, conservative unionisn and big business while 
condemning socialism. Their time and travel was paid for by the 
NCF. 
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The Department of Industrial Economics also won over religious 
leaders to preach the gospel according to capitalism. Archbishop 
Ireland, "I know the employers ideas in this country and they are 
human. I have not met the capitalist who thought that a man was a 
mere piece of machinery, labor realizes he can't earn a living 
unless there are capitalists to give him emplovment". Such men 
of god often had huge "opium houses"* churches - built for them 
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by the capitalist in which to preach corporate liberalism. Morgan 
erected St. John the Devine Cathedral in New York City for $500, 
000. James J. Hill donated $1,000,000 for the establishment of a 
Catholic theological seminary in St. Paul. Hill, a protestant, 
reasoned, "look at the millions of foreigners pouring into this 
country to whom the Roman Catholic Church represents the only 
authority that they either fear or respect. 7/hat will be their 
social views, their political action, their moral status if that 
single controlling force should be removed?" The NCP's Department 
of Industrial Sconomics agreed wholeheartedly. 

"The educational influence of this Department is thus dis¬ 
seminated among the masses'.' - Harper's Weekly 1905. 

The Trade Department of the NCF provided solutions to indus¬ 
trial problems for particular industries such as textile, building, 
metal, street railways, mining, iron and steel. It resolved 
jurisdictional disputes between unions and pushed for open 
shops in public utility corportions under the rationale that 
a strike would "throw a city into darkness". 

With big business pushing for federal regulation of the 
economy the NCP organized its efforts through its Department of 
Regulation of Industrial Corporations. Its avowd purpose was to 
"save the public from the evils of monopoly but preserve the ben¬ 
efits of monopoly". Its real purpose was to rationalize the econ¬ 
omy and free it from state regulation, state Iwasuits and state 
efforts to implement economic and social welfare. 

The NCF failed at its first attempt to establish federal reg¬ 
ulation when Roosevelt refused to push the Hepburn Regulation Bill 
in 1907-08. But the NCP continued its fight, low. Perkins, Gary 


41 


and Carnegie started a concerted push for a federal Interstate 
Trade Commission. Under consultation with Perkins and Herbert 
Knox Smith, head of the U.3. Bureau of Corporations, Senator 
Newlands of Nevada introduced in July 1911 a bill to create an 
Interstate Trade Commission. Newlands admitted the bill's intent 
was"to permit an offical body to give its seal of approval to a 
corporation in order that public opinion might be placated and 
the market value of its shares maintained". Hearings on the bill 
were held from August 1911 to March 1912. Perkins spoke at the 
hearings echoing the NCR's stance. 

"The only regulation adequate in scope and power to deal with 
these aggregations of capital is regulation by the federal 
government, because the subject matter of the regulation is 
largely interstate commerce with which the states may not 
interfer, and the sixe and extent of the organizations in¬ 
volved is such as to require uniform and national regulation 
.... The commission should decide on the legality of matters 
submitted to it by business. Such a system would prevent the 
evils of socialism, eliminate uncertainty and give government 
protection not only to the man who wishes to increase his 
business lines... but to continue in business," 

In Novem ber 1911 the NCR's department of Regulation for 
Industrial Corporations sent out a questionaire to 30,000 bus¬ 
inessmen on the idea of a federal trade commission. At the end 
of November Seth Low appeared at the Newlands Billt hearings with 
the Department's preliminary results of the questionaire. Low 
stated American business was over whelmingly in favor of the 
Commission. However, the elections of 1912 soon interrupted the 
push for federal regulation. 

After Woodrow Wilson won the election, the NCR drew up its own 
bill. The authors, Seth Low, James Garfield, C.A. Severance, Samuel 
Untemeyer, John Clark and J.W. Jenkins,met with the U.S. Attorney 
General, James McReynolds, and won his support. A copy of the bill 
was also sent to Wilson. It provided for a seven man Interstate 
Trade Commission appointed by Wilson with the powers to investi¬ 
gate and subpoena, to refer complaints to the courts, to fine 
for violations and require annual reports from corporations. 

Senator Newlandsand Representative Clavton incorporated much of 
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the NCF's proposals into their hills for regulation. Clayton had 
introduced his hill into the House in April 1914. After Congress 
dropped provisions that big business and the NCF objected 
to. the bills _ passed their respective houses and went into 
a joint Senate-House conference. The bills were reconciled in favor 
of Newlands 7 -, passed by both houses and signed into law on 
September 26, 1914 as the Federal Trade Commission Act. 

The act set up a commission with five members, all appointed 
by the President. It could hold hearings to decide if unfair methods 
of competition were in use and issue cease and desist orders en¬ 
forceable by the U.S. Circuit Courts: use subpoenas to get cor¬ 
poration documents and information; prohibit interlocking direct¬ 
orates among banks with $5 million or more in resources and advise 
the Attorney General on illegal corporate practices. The act, 
however, did not free labor from prosecution under the Sherman 
Anti-Trust law although the NCF got Gompers to speak as if it did. 

The first appointments to the FTC would be crucial in defin¬ 
ing its function and setting prescience£. Big business was not 
disappointed. 

Joseph Davies - Chairman, former head of the Bureau of Corp¬ 
orations . 

Edward Hurley - Vice Chairman, President Illinois Manufacturers 

Association. 

William Harris - Commissioner, Georgia businessman. 

William H. Parry - Commissioner, former newspaperman and ship 

builder. 

George Rublee - Commissioner, Progressive Party attorney and. 

member National Chamber of Commerce. 

Applicants for staff positions were even asked to present "letters 

of endorsement from some mood, sound businessmen". 

The FTC did what big business wanted - stablized the economy 
and established predictability, acted as a buffer between corpor¬ 
ations and public attacks, desposed of many complaints against 
businesses through informal proceedings and settled major complaints 
with nonsensational conferences. The FTC also went beyond its legal 
mandate in aiding big business by providing it with free legal 
advise, conducting studies on accounting and cost systems for bus¬ 
iness, analyzing the coal industry to provide it with a rationale 
for legislation allowing combinations and fixed prices, I'f even 
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allowed trade associations to fix prices and divide markets - 
both domestic an^ foreign.Foreign export trade associations weren't 
even legal until 1918, but that didn't stop the FTC from permitting 
them until they became legal. 

Thanks largely to the efforts of the NCF, the FTC was created 
and "took decisions entirely away from the electorate and ex-nosed 
boards to influence and power that affected men".(35) X+ "trans¬ 
formed the government of the United States from being an antagon¬ 
ist of big business into being its friend".(36) 

When a commodity is produced it has a value above what it cost 
to produce it. That value is called surplus value and is created 
by labor power. Labor power, like all other commodities is exchange- 
ed in the market dace. If there is a scarcity its price will in¬ 
crease above its exchange value - the amount of value necessary 
to replace it. If there is a glut in the market its price will 
fall below its exchange value, below what is needed to survive. 

All capitalists want to pay as little as possible to produce a 

needed -to t-itCy 

commodity. Since the machinery A is boughx from other powerful 

capitalists and raw materials from merchants, a fair price is usually 

paid. This leaves ' labor as the easiest area to reduce 

costs. If there are millions of people who have to work for the 

capitalists in order to survive and there are more people than jobs, 

the capitalists can pa?/ - their workers less than what they need 

to survive. Less than their exchange value. .Then they drop the 

capitalists replaces them ' . with another at sub- > 

mar \i.e> 

sistent wages. This is possible when there is a glut in the for 
labor power. Those human beings living in abject poverty, on the 
border line of stravation, waiting for job openings are the cheap 
labor pool. Through the last half of the 1800s and early 1900s 
this pool was kept full by immigration. 

The teeming millions however brought problems along with their 
cheap labor power. They came from obvious class societies where 
socialist ideas were prevalent,^native" Americans saw them as a 
threat to their jobs and unionism, and politicians controlled 
their votes threatening the local and state power of big business. 
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The NCF set up its Department of Immigration to show the public 
that business was concerned with^he problems of immigration and was 
trying to do something about it. The Department was basically a 

\V '/ 

public relations gimmick to deflect attacks on business by native 
Americans. The Department did this by conducting highly publicized 
studies and issuing reports on the administration of immigration laws, 
distribution of aliens, need of immigrants for national prosperity, 
influence of foreigners on labor conditions and so forth. To 
counter the importation of socialists ideas the Department pushed 
schools, night schools, unions, employers and the press, through 
the Industrial Economics Department, to perpetuate the myth that 
America was classless and. to"educate" the immigrant for assimil¬ 
ation into society. During the "Progressive Era" the Department 
never pushed for a limitation on immigration. 


To break the control politicians had ever the immigrant^ vote 
the NCF set up a separate Political Reform Department. By appealing 
to the fears of"native"Americans, it got written into law that 
candidates for public and party office must publish all contri¬ 
butions and expenditures, receive no contributions from corporations 
(Boss Tweed had a slew corporations existing off city and state 
contracts), and limit amount of their expenditures. The law also 
provided for judicial inquiry with punishment of disqualification 
for office, disenfranchisement, fine or imprisonment. 

By the turn of the century privately owned companies in most 
the large urban centers enjoyed the profits of complete monopoly 
for'providing gas. electricity, water and transportation. These 
misleadingly named "public utilities" were under attack from 
various citv councils and citizen groups advocating municiple 
ownership. To blunt this criticism the NCF in 1905 set up a commis¬ 
sion to study public and private ownership of utilities. The 
commission was made up of Seth Low. William Wilcox-former chairman 
N.Y. State Public Service Commission, Tim Healy-head of N.Y. 
Stationary Firemen, J.F. McNulty- President Electrical Workers 
Union and August Belmont. The commission decided to visit 40 
cities in the U.S. and Europe to study how utilities worked under 
private and municipal ownership. The junket cost 100,000 and was 
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paid for by donations from several street railway companies. 

The commission's report was completed in 1908, three Tr ears 
later, /ritten by Seth Tow and William Wilcox it concluded: 

Utilities, -ither in public or private hands, are best con¬ 
ducted under a system of legalized monopoly. 

Sanitary utilities should be operated by municipalities(this 
includes water and sewage which aren't very profitable). 
Franchise grants to private owners should be terminable if 
necessary and subject to ourchase at fair value. 

Private companies should be subject to oublic regulation and 
inspection which shouldn't be too strict otherwise private 
capital will invest elsewhere. 

Municipal ownership should be entered into only on the basis 
of a referendum. 

And the key conclusion - success of municipally operated 
utilities depends on"high capacity" for local government. 

The report goes on to say that none of America's municipalities 
have a "high capacity" for government and warned that to achieve 
a "high capacity" would require a large class of public servants 
to run the utilities. This class would have substantial political 
power - patronage - and would in turn owe its position to elected 
officals. These officals, in order to get elected, would succumb 
to the demands of labor leaders. The report quoted an unnamed 
union leader ;in Chicago, "we tell them that these are our terms, 
they're politicians and they know what to do". To back up the impli¬ 
cation of this ouote the report said, "the Municipal Emoloyees 
Association of Great Britain has thousands of members and is 
growing steadily - it uses involvement in politics to force better 
working conditions and wages at the cost of economy and labor 
discipline". 

The reoort, however, conceded that workers at municipally owned 
plaints had shorter hours, better working conditions, more privil¬ 
eges and higher wages than those at privatley owned utilities. 

It then"explained" these benefits away by saying they were 

the result of party politics, that municipally owned utilities were 
pools of patronage and didn't go out of their way to provide 
welfare work for their employees. 

It's pretty obvious that the commission stretched its findings 
and invoked a few "specters" in order to come out on the side, 
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which it represented and which paid for the junket -big 

f. 

business. So cor^ident of the fears they had stirred up and so 
emmersed in the ruling class consciousness, the commission con¬ 
cluded "municipal ownership is productive of many serious ills 
with little or no compensating good" even though "on water, 
gas and electricity the municipal plants have done better for 
the consumer than private ones". The only way this auote 
makes any sense is if one defines good as exorbitant profits made 
at the cost of the consumer and worker. After the comm is'-ion' 1 s 
report was published, the NCF set up a permanent Department on 
Public Ownership. 

The NCF had other Departments during the "Progressive Era" 
but there work and influence didn't compare to the above ones. 


Through its conferences, dinners, luncheons, and departments; 
the instrument of biv business; the National Civic Federation; had 
a substantial effect on a crucial period in American History. 

As Samuel G-ompers said, "it has done much more than that for 
which it has received credit". Credit for: concentrating 30$ of 
America's wealth in the hands of 2$ of the population; keeping 
the increase in wages from 1899 to 1911 at 20$ while the cost of, 

OKjaiMz.c’d 

living increased 60$; keeping the vast majority of American^labor 
from turning to socialism as European unions had done; increasing 
tenCirff farming and mortgage debts; diverting labor leaders' time 
away from their unions and towards building the NCF's branch 
bodies through out the country: increasing the number of child 
laborers; uping the number of industrial accidents - 


Mine Accidents 

Killed 

Injured 

Tons/Life 

1901 

134 

184 

179,000 

1902 

159 

223 

154,000 

1903 

159 

223 

153,000 

1904 

140 

211 

191,000 

1905 

194 

250 

182,000 

1906 

368 

299 

156,000 

1907 

356 

448 

123,000 

1908 

625 

852 

63,000 

1909 

264 

— 

— 
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Railroad Accidents 

Number Employed 

Killed 

Injured 

1900 

1,017,000 

2,550 

42,000 

1001 

1,017,000 

2,675 

44,000 

1902 

1,189,000 

3,000 

53,000 

1903 

1,312,000 

3,600 

64,000 

1904 

1,300,000 

3,600 

71,000 

1905 

1,400,000 

3,300 

70,000 

1906 

1,500,000 

4,000 

81,000 

1907 

1,672,000 

4,500 

92,000. 


Credit for: destroying the Socialist Pg,rty, which by 1922 had only 
5,000 members compared with 120,000 in 1912: "a plutocracy that had 
taken over America- an alianee of big business and government"(37); 
"the real progress toward political capitalism as a by product of 
scandals and amorphous reform enthusiasts that resulted in irate 
public opinion manipulated to satisfy business ends"(38): "National 
progressivism short circuiting state progressivism and holding nas¬ 
cent radicalism in. ''beck by feeding the illusions of its leaders - 
who couldn't tell the difference between federal regulation of bus¬ 
iness and federal regulation for business"(39): preventing economic 
losses and oolitical destruction in unregulated capitalism where 
class antagonisms seemed to give Granges, Populists, the Socialist 
Party. Strikes and Unions an unlimited growth potential: the "victory 
of big business in achieving the rationalization of the economy that 
only the federal government could provide"(40); and 

"The road at last lies clear and firm before (big) 
business. It is a road it can travel without fear 
or embarrassment" - Woodrow Wilson December 8, 1914 

The actions of the National Civic Federation reached beyond 
the "Progressive Era" leaving a legacy that's still with us today. 

"Theoretically, the ballot controls everything; but the 
spirit of political organization which has grown up out¬ 
side of legislative enactment now goes far to control the 
ballot. Industrial and commercial organization, when 
it desires to control government, either Federal or State 
finds a political organization ready for its uses. The 
productive forces are the purse-bearers. Thev furnish 
the means by which alone governments can be made effective 
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They also furnish the means bv which the political organ¬ 
ization which produces the .government is created and be¬ 
comes effective. The business man whether alone or in 
combination with other business men, seeks to shape politics 
and government in a way condusive to his own prosperity.... 
Fore and more the legislatures and the executive powers of 
the government are compelled to listen to the demands of 
organized business interests. That they are not entirely 
controlled by these interests is due to the fact that 
business organization has not reached full nerfection. The 
recent consolidation of the iron and steel industries is 
an indication of the concentration of power that is possi¬ 
ble .... 

Every professional man as well as all who pursue 
every other mode of livelihood will be affiliated by the 
strongest ties to one or the other of the consolidated 
industries, ?3very legislator and everv executive officer 
will belony to the same head. Forms of governments may 
not be changed, but they will be employed under the direc¬ 
tion of the real rulers. Of course it is easy to see that 
individual independence, as now understood, is different 
from what it would be under such a novel state of things, 
but no doub*t it would still be individual independence. 
Probably under a government directed by a great combination 
of industrial and productive powers, the degree of indi¬ 
vidual independence which each citizen sacrifices for the 
good of the whole would be no greater and oerhaps not so 
great as the independence which each citizen now sacrifices 
in obedience to existing law and custom. The direction 
of the industrial and producing forces would enlarge inde¬ 
pendence in some directions while it might restrict it in 
others. Wisely conducted, every citizen might, according 
to his merit and ability, attain higher prizes in life 
than is possible at the present time." - Bankers' Magazine 

1901 
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LABOR'S UNTOLD STORY 
A Critique 


Roy Hollander 




One of the scarier warnings of Orwell's 1984, was the Truth 
Ministry. Its specific task was to rewrite or destroy history. Any¬ 
thing that didn't shine favorably on that country's totalitarian 
leaders was changed or abolished. America doesn't have a Truth Min¬ 
istry, but it does have an academia, largely supported by the Gov¬ 
ernment and Big Busines. Historians wanting tenure, fame or research 
grants often write histories that are conservative or liberal in 
their point of view. These histories often lie, twist the facts, tell 
only part of the truth and, perhaps the most effective, omit important 

i \ i 

events. Todays Robber Barons, like the ones of old, own the media and 
most publishing houses. If they don't like your book it won't get 
printed or at the very least, it won't be advertised. Labor's Untold 
Story is one such book. The book written in the early 50s, during the 
McCarthy witchunt, had to be published by a radical union - the United 

A 

Electrical, Radio & Machine Workers of America. 

The UE, like so many other unions depicited in the book, fought 
for Industrial Unionism. It realized that unless you fought the 
Industrialists on an industry wide basis, unless you fought them in 
everyone of their shops, you were doomed to failure. The UE, once a 

part of the C.I.O., organized accordingly. Its success was evident when 

i V\ 

the C.I.0.,in the late 40s, expelled the UE, during a Communist witchhunt. 

The powerful UE, like other such unions throughout history, was virtually 

destroyed by this time worn Industrialist use of Red Baiting. So, what 

better place for the authors to publish the real history of the • q. 

Labor Movenment, than with the UE. <c. dCvt 

Ofo> csrgiAcdiiv-u jXdAASi-idt bvj tK hUp 
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There are many pitfalls and inaccuracies in our pre colicept ion's 
these days. Wrong headed views that are generated by the media, news- **4: 
papers, schools etc. View points useful for selling the/industrialists 
products. One of them is compartmentalization - ignoring the roots, ^ Mt 
inter relationfand effect^ of an event or institution. So it is, that 


many would think a history of labor, is just about one of this countries 




institutions. It is, of course, not. This history is about the war 
that has shaped America. It is about the endless fight between those 
who run a society for their own selfish ends and those who want it 
run for the benefit of all. Since the 1860s this battle took its form 
in the labor movement versus the oligarchy of business and its paid 
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leutinents in the government, media, education, religion, organized 
crime and organized labor. 

The authors, Herbert Morias - now deceased- was a historian at 
CCNY and the other, Richard 0. Boyer, used to write for the New Yorker 
Magazine. The two have packed their book with facts and portraits of 
Labor's outstanding fights and fighters. They showed the brutality, 

with which business so often responded to Labor's struggle for a decent 
living, for what it was and is. A premediated conspiracy by the 
Industrialists to cower workers into complete submission. The book 
makes it clear, that most the killings and beatings were part of Big 
Businesses strategy to break the Labor Movement. Some of the more 
brutal events happened when the unemployed and their families dem¬ 
onstrated for jobs in Tompkins Square in 1877 and were met with 
police clubs, while being called communists by the New York Times; 

®en of the Molly Maguires, after being framed by a Pinkerton spy, 

^H'fNepe hung in Pennsylvania; in 1 887 leaders of the Knights of Labor 
^f/ahd Chicago's Labor Union were hung for conspiring to kill policemen 

. ^ivO 

, in a bombing plot, the bomb that killed 3 cops was thrown by a police 
^ y informer; Easter j9 |4, Rockefeller's hired guns and the National 

Guard set fire to the -^ents of striking United Mine Worker^, then 
machine gunned theirq as they tried to escape the flames; {93^, San 
Francisco Police and hired thugs of the town's Industrial Association 
attacked striking Long Shoremen with clubs and guns; J 9 3 6, supporters 
of the sitdown strike in Flint Michigan were clubbed and shot; and 
so it went. 


The book points out that it wasn't just business's hired thugs, 
like General Motor's Black Legions of the 30s, that used murder, 4-Wr 
torture to prevent unionization. The Ku Klux Klan spread hatred between 

■t w c t * 

the races and^thcse born in America and those born aboard. By keeping 

these groups at each others throats, there was no need to worry about -phfwv 

uniting into unions. This would also provide a cheap pool of scab labor, 

made up of those people who had been kept out of a union for bigoted 

reasons. The American Legion, founded around /920, worked as vigilantes, 

strike breakers, threatened ixnicv\ organizers, and fueled American 

fears of Communism by equating the closed shop with the Red Menace. 

There were also the Government's National Guard, G Men and U.S. 
tuKo i 

Marshals used violence in breaking a strike. 
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Violence wasn’t the only tactic used by Big Business. It 
organized itself into industry-wide groups such as the Mine Owners 
Association of Colorado. They also presented a united front against 
the unions through such groups as the United States Chamber of 
Commerce,(that attacked unemployment insurance as communistic) and 
the National Manufacturers Association that successfully destroyed 
the closed shop in the / 920 s. 

While N.AJYl. fought for the open shop and vehemently battled 
organized Labor, another group, the National Civic Federation, coopted 
Labor. The N.C.F. was founded in 1 900 and dominated by the largest 
monopolists. Its purpose was to bring together capital and labor, 
so all wage disputes could be settled "gentlemenly”. Samuel Gompers,^ Lfaf’V ■ * 
head of the A.F. of L. , and other labor leaders jointed the organ!za-^^A^^ 
tion. They probably didn't want to miss the chance of being able to 
hob-nob with the country’s rich,as well as, the opportunity to set 
themselves up as monopolists of Labor. These "Labor leaders" OM 6 *^ 
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played their role well. When strikes would threatened, they’d forbid "7 ii 4 y-, ' 
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them, such as a proposed strike by street car employees at a company 
owned by the Federation’s President - August Belmont. Gompers, mean¬ 
while, played his role by refusing to organize on an industrial-wide 
basis. He made the A.F.ofL. stay with the less effective craft 
organizing strategy. The result was, that between /900 and 191^ A.F. 
of L. members received no real wage Increase. Gompers even jumped on 
the Red Scare bandwagon in 1920, by attacking Industrial Unions as 
Communistic. Gompers wasn't the only A.F. of L. leader who played 
ball with Big Business. The A.F. of L. has a history of selling out 
Its members and limiting its organizing of non-union workers. In a way 
this has paid off,for the A.F. of L. is the only union that has sur¬ 
vived from the i 8 0 0 s to today. cl \Zi(WiS> W> dtn&d. 

The book tells how business front organizations and coopted 
Labor leaders helped spread the propaganda line,for a particular era, 
through America's number one institution of misinformation - the Press. 
Reporters, for such august and allegedly factual newspapers as the 
New York Times and Tfhe Herald Tribune, went beyond the bounds of 
objective journalism. They editorialized, rationalized and ignored the 
facts, all in favor of Big Business. They justified the illegal 
Palmer Raids of (920 by calling them a "nationwide search for the 
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Red Menance". They pandered to people's fears y by reporting in 19(9 
that, " Russian Reds Are 9usy Here". They stirred public opinion against 
union activity with heacL-lines like, " Mob Is In Control" and by 
referring to the American Railroad Union's strike In |894 as "Eugene 
Deb^ Rebellion". This particular strike against the Pullman Company 
was crucial , If Big Business was to stop the spread of Industry 
wide organizing and cooperation among different unions. So, the papers 

went all out, accusing Debs of conspiring to over throw the Government. 

w it 

The strike failed. Such Yellow Journalism was often successful at 
arosing the public or at least of creating the Illusion of an arosed 
public, calling for harsh government measures to stem the tide of 
"Godless" unionism. 

Very seldom did the Government refuse the call to sqaash a strike 
or more correctly, very seldom did business fall to direct their 
lletiteaants In the Government to put down a strike. During the Pullman 
Strike, mentioned above, the Justice Department allowed Its marshals 
to be used and even paid by the Railroad Companies. These marshals were 
sent out to cause .violence, so that the press would have a reason for 
calling for Government action. While the marshals beat and shot workers, 
the press ranted about a Red Rebellion, until finnally^ the Government 
stepped In with an Injunction. Debs and the leaders of the American 
Railroad Union had to either end the strike or their Involvement In It. 

Either way the strike would die, so, they violated the Injunction, 
ended mp In jail and the strike died anyway. In 1919 J. Edgar Hoover, 
then head of the Justice Department's Radical Division, arrested 
union leaders of striking miners In Pittsburg and striking Brass 

workers In Connecticut, causing both strikes to fail. The Palmer raids 

' above t 

of 1920 successfully Intimidated thousands of union members and 
officals. Teams of G Men swept down on 10,000 people, grabbing them 
off the street, kicking In doors, beating them up and throwing them 
in jail. A union member was bound to think twice of being active In 
organizing. Not all the Government's activity against the unions 

ha.s been violent. Often new laws, written by Big Business, were all 

n 

that were necessary to thwart U^ion activity. The Taft-Hartley lav/ of 
1947 effectively killed labor's gains under the Wagner Act and the 



Norris-LaGuardia Anti-Injunction law. The law required Labor officals 
to swear they weren't communists, opeming them to possible prosecution 
for perjury^ if some Government stoolie accussed them of being . Reds. 

The law brought the injunction back for breaking strikes, it killed the 
union shop and allowed the unions to be sued for huge sums, if they 
violated the law. The Government, owned by Big Business, has probably 
been the most effective weapon against unionization. 

At the end of the book one can not help but be outraged at the 
millions of injustices, injuries, and brutalities the Labor Movement 
has suffered. John L. Lewis summed up the history of Labor's fight 
in 1938 at the C.I.O.'s first Constitutional Convention. The House 
on Un-American Activities Committee had just been formed. The committee 
was holding hearings and, true to form, it was trying to ressurrect the 
Red Scare to destroy the C.I.O. However, this one time, it failed,in 
part, thanks to Lewis: 

Our people in this movement know how hard it is to perserve 
their rights and their liberty- even within democracy. They have 
battled against violence, brutality and calumny. The forces of 
public order have beeen perverted against them. And yet our 
people have not faltered in their conviction that they have rights 
which must not be destroyed. 

The agencies of public information have boiled with th jeremiads 
against the C.I.O. On no other occassion of modern times has 
the American ideal of a free press been so sullied. The loyalty 
of the members and friends of the C.I.O. through these storms ct 
falsity shows again that American people will not be misled by 
cynical untruths and bitter misrepresentations.... 

To millions, because of this movement, the word "liberty" has 
acquired new meaning. Often those who seek only license for their 
plundering, cry "liberty". In the guise of this old American ideal 
men of vast economic domain would destroy what little liberty . 
remains to those who toil. The liberty we seek is different. It 
is liberty for common people- freedom from economic bondage, 
freedom from the oppressions of the vast bureaucracies of great 
corporations, freedom to regain again some human initiative, 
freedom that arises from economic security and human self respect. 




THE FREE AND THE UNFHEE 


A Critique 


Roy Hollander 


Peter Carroll and David Noble use the liberal themes, prevalent 
in American education, to a great extent in their book' lfhe Free and 
the Unfree. These themes, or axioms, are used to explain why^past 
happened as it did and to show that the major events of history 
occurred because of one of these "truisms". Some of these "truisms" 
or theories are; "the impetus for European Colonial expansion was 
the European's grandiose vision to impose their rational society 
upon the irrationality of nature and traditional societies; a cosmic 
vision, based upon the orderliness of all human relations, dictated 
the actions of the first colonists; the transition from premodern 
Cprganicism 'to modern individualism, explains the American Revolution 
and much of our history to date; a desire for linear time and 
orderly space and a shift from a theological cosmos to one dominated 
by human achievement, resulted in manifest destiny; a vision of 
Providential Destiny and the struggle over national idenity, helped 
get America into the Civil War; the pervasive idea of a productive 
national economy, smoothly and efficiently integrating man and 
machine, inspired the Robber Barons;^corporate and political elites 
success at organizing rational space and educating workers according 
to linear time, led America into international expansion and 

World War I; and the struggle to redefine ourselves as dwellers 
within the boundaries of America, explained Post World War II 
history. Such analyses, although excellent for apologizing for or 
justifying the vicious acts^, that pervade America's history, do not 
explain the why. What really caused the major event, s of our past, 
what determined the character of this nation are not these liberal 
explanations. 

To be fair to the authors, their book does present an excellent 
overview of the factual history of the major social, political and 
economic events from the first colonists to Watergate. They accurately 
depict some of the actions of America's economic ruling class, but do 
not attribute them with being the shapers and movers of mo^lr of 
America's history. The motivation, reason and why of an event, 

trend or other are often attributed to their stock liberal theories. 

mere effort 

Every so often, they will examine economic motives but refer 

to liberal ones or none at all. The authors seem to be in the 

X 

middle of a transition from liberal to mar^Lst historians. They 
seem to be hung up and at times even go off into "Psycho-History". 
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It all makes for a strange book, although a very interesting one. 

One can contribute the authors' confusion to their background 
and the changes in thought that occurred during the sixties, 

i Peter Carroll attended Queens College and Northwestern University 
j in the first half of the 60s. He has remained in the academic 
! environment ever since. David Noble attended Princeton University 
j and the University of Wisconsin In the late 40s and early 50s - the 
j time of a. Red Scare. He too, has remained in academia. Their roots 
I are in academia at timerand places of liberal and reactionary ideas 

i 

followed by the upheavals of the late 60s. Carroll even ended up 
teaching at San Francisco State, one of the major battle grounds 
for radical thought in the 60s. All of this gives a book that is 
mainly liberal in thought but also touches, lightly, on economic 
determinism. 

The authors separated their book into four parts: the discovery 
of America by Coloumbus through the Presidency of Thomas Jefferson; 
the Presidency of John Adams to the end of the Civil War; Reconstruc¬ 
tion to the end of World War I; and the 20s to Watergate. 

In the first part, they Akuy the English colonization of 
America was due to a missionary zeal to impose , order on a 

chaotic continent. This is rather unbelievable. The English colon¬ 
ized so they could make a buck. Both the orginal colonies, Virginia 
and Massachusetts Bay, were financed by corporations, set up for 
the specific purpose of exploiting the new world. The Jamestown 
settlers were supposed to find gold and a water route to the spice 
rich east. They found neither, but they did begin cultivating 
tobacco. Other colonists, also looking for gold, found wealth in 
the foods and other products the land could produce. A lucrative 
export trade soon blossomed. 

As trade with England grew, more land was needed to meet the 
demand. The Indians were in the way, so the settlers, with rifles 
and cannons, pushed them back into the wilderness. This was done 
for pecuniary gain and not, as the authors say, to fulfill a cosmic 
vision of orderliness. This vision, however, was used to justify 
the stealing of land. It did not cause the theft. 

America was a rich country and as the decades past^ certain 
individuals became richer than others. A proprietary class grew up 
based on land and trade with England. This class' :desire for more 
profits brought it into conflict with the monetary class in England. 
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Parliament passed a few acts to restrict trade, ie American profits, 
so, the landed class in the colonies rebelled. They rebelled because 
their economic interests were threatened, not because they had evolved 
from an organic consciousness to one of individualism. 

With the English economic interests disposed of, rivalry 
between the landed gentry and urban capitalists began in America. 

They fought each other for control of the Government, both state and 
Eederal. They fought over the type of monetary system - Hamilton's 
National Bank versus State Banks, they fought over the spread of 
slavery - which was necessary for the landed aristocracy, and 
finally they got the entire country to fight their war. The Civil 
War resolved, once and for all,the preeminence of the urban cap¬ 
italists. These battles were waged not as the authors say for linear 
time, national idenity nor orderly geography but for money and the 
power to acquire more money. 

The authors accurately noted,that the Robber Barons wanted 
a productive economy smoothly and efficiently integrating worker and 
machine. The Robber Barons got what they wanted in the form of 

monopolies. These monopolies did not benefit the nation as a whole 

benefit' 

but did^the industrialists. As the authors point out, there were a lot 
of cultural upheavals during this time. The Purity Brigades, the 
K.K.K., changes in education etc. However, these changes were not 
the result of the continuing trend to individualism and isolation, 
away from the organic social whole. They were tactics employed by 
the Robber Barons to protect their wealth and control the populace. 

The Brigades wanted to close the Bars so workers wouldn't have 
a place to meet and organize. They wanted the vote for women, 
middle class women, to defeat such rivals as Boss Tweed. They used 
the K.K.K. to forment hatred among ethnic groups, thereby preventing 
any united action in opposition to the capitalists, "fhey pushed 
education into molding individuals into acceptable corporate workers. 
All of this did result, to some extent, in organizing space, 
such as the factory and programing workers to linear corporate 
time. However, the result is not the cause. The cause was greed. 

World War I was a civil war among the capitalists of Europe. 

Jee-lng a quick buck to be made, American industrialists pushed 
this country into war. America's intervention had little to do 
with linear time or rational space. 
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The authors refrain,, from their usual liberal seasons when 
recounting the depression of 1929 and America’s entry into World 
War II. Actually the picture they paint is accurate but the reasons 
for the depression and our entry into World War II are completely 
omitted. The depression occurred because of the large industrialists^ 
desire to wipe out middle level competition and Franklin Roosevelt 
got us into World War II in order to save the capitalistic system. 

After World War II, the threat of a third and final war ; 
plus numerous bloody police actions c.by America, around the world, 
caused the growth of counter cultures here at home. Groups of 
individuals rebelling against the policies of global corporations. 
These groups were opposed to the violence, hunger and spiritual 
emptiness that results-^in a society run for the profit of Big 
Business. These groups did not arise, as the authors suggest, 
because the centuries-old belief in American progress towards 
an environment of rational space and linear time,had ended. These 
groups arose, as had others in the past, out of disillusionment 
with the status quo. The Beatniks and Hippies were not the result 
of 350 years of social, evolution from innocence to awareness. True 
the smashing of the vision that America was constantly on the 
road to progress, did cause disillusionment and the seeking for 
alternative life styles. The realization of that illusion was 
not the result of evolutionary awareness. 

Through-put their book, the authors description of what took 
place, is essentialy, correct. Their description of today, that 
America is struggling to redine itself appears accurate. The 
struggle, however, has beencaused by corporate America's attempt 
to consolidate its control over America and the world. The industrial¬ 
ists have already elected their own President, Jimmy Carter, and 
are preparing for a recession to destroy middle level competitors. 
Living standards for the middle class and laborers have been 
declining due to a drop in real wages,, thanks to industry’s 
inflation. The '‘Redefining" of America, then, is not going to be 
the "Redefining" of counter cultures, but what the industrialists 
want, a Brave New World. Its space will be rationally organized 
and its time linear, but its cause well be greed. 
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THE RICH AND THE SUPER RICH 

A Critique 


Roy Hollander 



Ferdinand Lunberg did a mamouth research and writing job in 
putting this 900 page book, about who owns America, together. The book 
is jammed packed with an astounding array of facts that must have 
takened him years to compile. Facts and statistics showing that a small 
number of people run this country by virtue of how much they own. 

Less than 1% of the population, owns nearly 50% of the wealth. Unfor¬ 
tunately Lunberg's treasure chest of information is very poorly 
organized. He organized his chapter headings well, but failed to fill 
them in a logical manner, with pertinent information. So, we often get • 
information stuck in one chapter that belongs in another. Lunberg also 
digresses sjlot and has the tendency to ramble on, making it very 
difficult, if not impossible, to follow his train of thought. He adds 
to the difficulty by jumping from one theme to another. One theme 
he often jumps to,is his own personal moral condemnation of the rich, 
although justified, it can get rather tedious. All of this makes the 
book much too long and very difficult reading. However, the book 
is worth the effort for the mere facts it contains. A lot of them are 
out of date, but they do show a historical pattern of wealth breeding 
wealth, grabbing greater and greater control of this country, year 
after year. 

One criticism you can't level against Lunberg is that he didn't 
know what he was talking about. He spent part of his life as a financial 
writer for the Herald Tribune. What better place to find out who the 

d 

rich and the super rich are. Lur^berg definitely understands the money 
and power relations if\ this country. He tells us who are the richest 
in this small group of individuals who own half the wealth, how they 
got their wealth, how they keep itj how they control the government 

and how they perpetuate such myths as upward mobility. 

a 

Lunberg refers to a number of studies showing how the wealth 

A 

has been concentrated in America. His favorite study is the one by 
Robert Lampman from the University of Wisconsin. Lampman analyzed 
the distribution of wealth from 1922 to 1953 by studying the 
Government's records on Federal Estate Taxes. The drawback here is that 
50 much of the asse'fx of the super rich are hidden in foundations 
or given to their children over long periods of time. 




Both methods avoid inheritance taxes and , therefore, would not be 
included in the Governments records. Nevertheless, Lampaman's study 
is valuable in showing what going on. As of 1953, 1.6$ of the pop¬ 
ulation owned 32$ of all the private wealth in America (20$ of all 
America's wealth is owned by the Government). THis same 1.6$ owned 
82 . 3 $ of all the corporate stock and 100$ of all the tax exempt local and 
state bonds. This compares to the bottom 50$ of the population which 

x v 

owns all of 8.3$ of the private wealth. Oi ~ker figures, from the 
Federal Reserve, show 200,000 households controlling 32$ of all invest¬ 
ment asse'fs and owning 22$ of all the private wealth. This makes the 
super rich an even smaller group. Lunberg points out that some may 
say, so what, the rest of the United State's citizens own 78 $ of the 
wealth. That's true but the key figure is the 32$ of invested ass e'hs 
This 32$ is concentrated in the top 200 corporations and since ownership 
of 1 to 5 percent of the stock guarantees control, we therefore have 

C0l"pl< fcly 

200,000 households completely controlling, although not^owning, the 
country's largest corporations. It's money that has been leveraged to 
bring enormous control of the country'* economy into the hands of a few. 
To narrow the super-rich class further, in 1937 the Temporary 
National Economic Commission did a study of who controlled the top 

two hundred corporations. They found that 13 families owned 8$ of these 
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corporations. Lunberg adds that when these corporations are compared 

A 

with Fortunes 1964 top corporation list, there has only been a few 
changes. Also^the countryi top families are still virtually the same 
except for the Harkness family, which distributed much of its wealth 
to educational institutions. So, without a doubt, a huge amount of 

America's wealth has been and stillfis in the hands of a few families. 

s r 

Lunberg also deals with the question of where did they get so 
much money. Of those living, virtually all of their money was inherited. 

d 

No longer, says Lunberg, can an enterprising Carniege or Rockefeller 

build up a huge fortune from scratch. The class is closed to those 

<i 

families who didn't make it in the 1800s or early 1900s. Lunberg 
shows this by citing a 1957 list of Fortune's that lists 42 individuals 
worth 75 million or more. 0f those listed, they all had inherited 
either the greater part of their fortune or a substantial amount, 

d. 

necessary to make more money. Lunberg also looked at the histories 
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of the tour wealthiest families: 

DuPonts, worth 7 billion, started manufacturing gunpowder and 

during the first World War they branched out into the lucrative 
, . , -toe ec,hfc*y 

arms trade. It was during the war that DuPonts ^achieved | Td greatest 

growth^allowing it to later branch out into chemicals, automobiles 

(General Motors), oil and rubber. 

Meltene, worth 5 billion, Andrew Mellon, son of a wealthy banker 
built the rest of the huge family fortune on a process for smelting 
aluminum, leading to the Aluminum company. He also took control of a 
small oil company in Texas in 1901. The company ended up being Gulf 
Oil. 

Rockefellers, worth 5 billion. John D. founded the family fortune 
in the 1870s on oil, combines, pools and trusts. 

Fords, worth 2 billion. Henry made the family fortune in the 

i * 

early 1900s through the assembly line, speed ups and a cheap car for 
everybody. 

Behind these great fortunes and others, there is usually a 
great crime of some type. Eundberg referred to a study by Professor 
Edwin Sutherland on white collar crime, 'Inll938 Sutherland took 
68 of the largest non-financial corporations, minus the Utility 
Companies. The average life of those corporations, at that time, 
was 45 years. Sutherland found a total of 9 8 0 court decisions against 
these corporations. 60 had been found guilty of restraint of trade, 

53 for infringements, 44 for unfair labor practices, 43 for a variety 
of offenses, 28 for misrepresentation In advertising, and 26 for rebates. 
60 % were guilty of criminal acts on at least 4 different occassions, 
classifying them as habitual criminals. Needless to say, none of these 
"repeaters" were put away for good. 

Lunberg emphasizes, that what is instrumental in the preservation 
of the super rich is the Government. Tax laws are written with loop 
holes useful only to the rich. In return the wealthy contribute heavily 
to the campaigns of amendable-publie officals. White collar crimes are 

CVl ly 

punished with ridiculously low fines and„very seldom-short jail sen¬ 
tences. Corporate officals become Government officals and then back to 
business, always protecting the industrialist's interest. The legal 
system protects pfpperty. not people.. Any form of dissent is bought off 
or cut off with out a forum. All of this results in an oligarchy,a 
country ruled by a few extraordinarily rich people, who stoled quicker 
and earlier then the rest. 





THE ROBBER BARONS 
A Critique 


Roy Hollander 


"WE'VE GOT THIS COUNTRY, IT'S OURS AND WE'RE GOING TO DO EVERYTHING 
IN OUR POWER TO KEEP IT". 


When a member of the fabulously rich Townsend family made 
that statement in the late 1800s, he was telling the world that 
America was now controlled by a small band of wealthy industrial¬ 
ists and their intentions were too keep that control forever. 

Today, the descendants of the Robber Barons and a few relatively 
new magnates of wealth, have lived up to the expectations of 
Townsend's quote. America and to a large extent the entire "Free 
World" is ruled by a relatively small number of men who oversee 
the hua-e Global Corporations that arew oulj/of the monopolies of the 
1800s. The world's largest corporation, AT&T, grew out of the 
combine of phone companys set up by J.P. Morgan; General Electric 
was the result of another Morgan combine; Rockefeller's Standard 
Oil is now the biggest oil-energy company in the world; Andrew 
Carniege's iron-rail manufacturing company is now America's 
largest steel corporation - United States Steel; and on it goes. 

The beginnings of nearly all of America's top corporations came 
about between 1861 and 1901. This is the period covered by 
Mathew Josephon's study of America's top industrialists - titled 
~ ^he Robber Barons. 

Josephson wrote his book during an appropriate time in 
America's history, 1929-1933. America was suffering one of its 
worst depressions. This depression, like those of the late 1800s, 
was caused by the dealings and manipulations of the industrialists. 
Josephson had worked in Wall Street during the 20s and was all too 
familiar with the actions of big business and the results of 
economic depression. However, out of the shattered lives of millions 
of hard working, then hard unemployed Americans, Josephson saw a 
hope. He saw hope in the new deal and the rise of critical works 
such as his own"Robber Barons". While many of the richest and 
most powerful industrialists were not only surviving the depres¬ 
sion, but getting even richer, there was a ground swell towards 
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socialism and changing the system that had made the careers of men 
like Rockefeller, Mellon, Wayerhauser and others possible. Josephson 
felt it was essential that the rise of this adverse opinion towards 
big business be fueled with facts. Facts to show the. people 
and the politicans, that the depression was not an act of God,but 
rather the direct result of a monopoly-capital economic system, 
whose roots went back to the 1800s. If the people did not know the 
truth, then big business would win out again. 

Josephson did a masterful job in telling the truth of how the 
great fortunes of America were made or more accurately robbed. 

He doesn't wander off into emotionalism or liberal moralizing. 

He sticks to the facts he painstakingly researched. Most of the 
financial jargon is understandable to the average reader 
explained by Josephson, often with true life examples.^JPool !/ is 
where rival companies would agree to fix prices and give the 
consumer a "bath'J, instead of each otherj ‘a combine is where they 
would interchange stock with each other and a trust was where 
the stock was held in escrow with an elected few, the most power¬ 
ful, controlling it. 

Although the work is highly factual, the author doesn't get 
bogged down in minutia,while on the other side, he stays away 
from over-generalizations. In depicting the character of the 
Jobber Barons* 1 , as well as describing their business methods, the 
author refers to numerous true life stories. Such stories as when 
Rockefeller forced a Cleveland widow to sell him her late husbands 
oil business dirt cheap. If she didn't sell. Rockefeller threat¬ 
ened to sell oil cheaper than her business possibly could, 
eventually causing it to go broke. Young J.P. Mo^an bought a 
warehouse full of defective rifles for a song and then turned 
around and sold them, as if they were in perfect working order, 
to the government. This was during the Civil War and one wonders 
how many young Americans died becaused of Morgan's greed. 

Cornelius Vandei^Bilt sold rotted ships to the Navy during the 
Civil War. Many of the ships used to transport soldiers sunk, 
drowning the passengers. There was Jay Gould who cornered the 
gold market, then dumped his securities making huge profits and 
wiping out the savings of many small investors. 
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Josephson, unlike many historians, does not attribute the 
Robber Barons with having been great geniuses nor, as Morgan 
believed, men of destiny. He depicts them as single minded 
individuals, obsessed with wealth and above all able to take 
advantage of all opportunities, unijiibited by any ethical code. 

In fact, it was the opportunities presented by Americas bloodiest 
conflict, the Civil War, that set the captains of industry on the 
road to becoming financial kings. 

Josephson writes that going into the Civil War America was 

basically an agarian-mercantile economy. However, with the huge 

government spending and financing necessary to keep the war 

going, some individuals accumulated large amounts of capital. 

With the wars end, the>budding young, capitalists and bankers 

needed a new boondoggle to make huge profits off of. They 

found it in the winning of the West via the railroad. America's 

industrial revolution was on with the bribing of Government 

officals for favorable land grants and loans, heavy borrowing from 

the European credit markets and the rapid growth of huge monopolies 

in coke, steel, oil, banking etc. Huntington, Gould, Cooke, 

and 

Carniege, Frick and the others were making huge sums^ acquiring 
vasts amounts of power. 

The captains of industry seized upon other opportunities, 

especially those offered by technology. The use of ground oil 

to light America's homes sent Rockefeller on his way to becoming 

the world's first billionaire, the Bessemer steel process pushed 

Carniege into steel manufacturing - a business he would later 

jibna 

sell for $490 million and A with the booming steel industry, 

Frick capitalized on monopolizing coke. 

Josephson is quick to add, however, everything wasn't coming 
up roses for the Titans of Industry. Competition among themselves 
was very costly. Cornelius Vanderbilt battled the combined forces 
of Jay Gould, Daniel Drew and James Fisk for the Erie Railroad 
and monopoly over New York Citys Railroads. Both sides manipulated 
stock sales, winning and losing vast fortunes in their struggle 
to gain control of the railroad. They bribed officals in Albany for 
favorable legislation that resulted only in enriching the leg- 
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islators. As soon as a law favoring one side was passed the other 

side would "buy a law nullifying it. In the end the Gould forces 

came out a little ahead, they got control of the Erie Railroad and 

its monopoly into Albany. Erie rates, of course, immediately 

went up. Jay Cooke, also ran into competition problems. His bank, 

which had a monopoly on Government financing, failed in 1873 

thanks to its over investment in the Northern Pacific Railroad 

Wftker 

and a few well placed rumors by^J.P. Morgan. Morgan had his problems 

too. Unable to run Carniege out of business in the steel industry, 

Morgan was forced to buy him out,for nearly half a billion 

dollars. Things calmed down near the-end of the century, 

e-f a 

with most,, the great competitive battles heiag^ part of history. 

Morgan and Rockefeller went after each other over the defunct 

Northern Pacific, for a while, but realized it was in their best 

interests to ca?pi.whve\\f cut up the pie. The American people now 

faced a "community of interest" - a united front - _ of, the 

nations most powerful businessmen. 

Josephson ends his book, telling how the anger of the American 
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people towards the Robber Barons was quit£, easily dissipated by 
Teddy Roosevelt. In spite of the numerous times the Captains of 
Industry tt cut each others throats, it was always the consumer's 
blood that was spilled. Monopoly cost the average citizen 
through outrageous price hikes and cut services, while stock 
manipulations cost them their life savings. Monopolists, in 
their arrogance, made no effort to hide their huge ripoffs, 
misdealings and crass grabs for power and wealth. Finally, the 
American public seemed to have had enough. It was ready to breakup 
the trusts and change the social structure. Roosevelt offered 
some reforms, brandished his big stick at the corporations and 
tricked the public into thinking the bad old days of Morgan 

i 

and Rockefeller were over. As Josephson points out,they weren't. 

Jim Hill said the only difference was that " two certificates of 
stock are now issued instead of one; they are printed in 
different colors, and that", he laughingly said, "is the main 
difference". 
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Josephson's book is a masterpiece of how the Robber Barons 
got their fortunes and kept them. Unfortunately his hope for a 
change, spurred on by the New Deal and such books as his, 
was not realistic. Th^nk to the reforms of another Roosevelt, 
Franklin, the rich, true to Townsend's quote, have kept this 
country in their pockets. 



POSTWAR AMERICA: 1945-1971 
A Critique 


Roy Hollander 



If you want to sell a product, you’ve got to have a line. 

It should extol the product's value, benefit and greatness. The 
line has to be believable before people will^^ product. Of course 
such lines aren't necessarily true, in fact, most are out right lies 
As Howard Zinn points out in his book on Postwar America, this 
country has also been using a line, a lie, to sell itself to 
its citizens. 

Zinn says.America, as other nation states, has an image - its 
rhetorical creed and a reality - its working creed. The two are 
not even remotely the same. America's rhetorical creed is best 
characterized by the Declaration of Independence..." All men are 
created equal., with inalienable rights., life, liberty and the 
pursuit of happiness..When any form of government becomes des¬ 
tructive to these ends, it is the right of the people to alter or 
abolish it." The working creed is best shown by the war in Viet Nam 

I'c'aC'hc^ fv 

and the accompaning protest at home. The Viet Namese and war 
protesters somehow how weren't as -equal as the businessmen who 
profited from the war and the politicians who supported it. Civil¬ 
ians in Asia were massacred, raped, tortured and beatened, while 
protesters at home were molested, beaten and ostracized. What 
the Churches, Officals, Families, Businesses, Schools and Media 
were telling us about America, that this was the home of the free 
and the brave, just didn't ring true in the light of naplam and 
molotov cocktails. 

VJere the ugly actions of America, during the Viet Nam War, 
a departure from its norm, its working creed of the past? No, 
says Zinn. America used the line of the rights of man and 
the promise of a better future to mobilize the colonialists 
against England, for the gain of the landed few; the industrial¬ 
ists conned the citizenry with promises of prosperity, progress 
and freedom for all in getting hundreds of thousands to die in 
the Civil War; World War I was sold as the war to end all wars 
and World War II as the holy fight against fascism. Zinn says that 
through out America's history, a self righteous rhetoric •'has been 
used to explain away atrocities and protect the wealthy and the 
powerful. 

Not all Americans have always bought Madison Avenue's line or 
been placated by the crumbs and half way reforms of America's 
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corporate liberals. There were the Abolitionists, the Wobblies, 
the Populists and people like John Brown, Tom Paine, Emma Goldman, 
Eugene Debs. According to Zinn, the dynamic of American history 
has been the continuning war between people such as these, who 
tried to make America's promise a reality and those whose power 
and wealth depended upon the corporate lie. Although this battle has 
been going on through out America's history, it wasn't until 
after World War II that It reached a crisis stage, or so Zinn 
believes. 

Zinn does an excellent job showing the contradictions between 
the two creeds from World War II to 1971. He shows the contradictions 
by examining past events with a clear, uncomplicated vision, with¬ 
out propaganda or needless erudition. He has a way of describing 
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history in a simple prose that makes it very understanable. The 
contradictions he describes are accurate, the conflicts that arose 
out of them are correct but whether they now add up to a crisis, 
offering the chance of fundamental change in America, is unlikely. 
It's been seven years since Zinn wrote this book and back then a 
belief that things were going to change was understandable. 

In 1972, Zinn was looking at the result of over twenty years 
of turmoil and conflict. The web of deception of the American creed 
had been pulled apart for many. They saw the reality of America's 
working creed as brutal, repressive, authoritarian and violent. 

Zinn saw such realizations,by so many, as meaning that America was 
undergoing a crisis. Out of the crisis a new society would grow. 

It would be international in scope, with its resources takeng-d''from 
private corporations, its government would go beyond mere rep¬ 
resentation, ideas would circulate freely and the authoritarianism 
in personal relationships would end. 

Zinn says the seeds of this crisis were planted after World 
War II with John Hersey's book "Hiroshima", Henry Wallace's 
campaign for President in 1948, Robert Oppenheimer's criticism of 

the Atomic Bomb and individual acts of resistance the Nixon- 

A 

McCarthy- Cohn witch-hunt. 

These seeds, according to Zinn, began to grow in 1955 with 
the bus boycott in Montgomery, Alabama, led by Martin Luther King. 

Out of the boycott came the Southern Christain Leadership Conference 
and a new strength among minorities. This new found stregth led 
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both blacks and Indians to actively fight the K. K. K. i-Ke (?ev cm we** V. 

The struggle for equal rights led to wider conflict in the 
early 60s. The sit-in at Woolworths in Greensboro, North Carolina, 
lite the fuse, sending some 50,000 people, both black and white, 
to demonstrate at segregated lunch counters. SNCC was formed 
and white and black students from Northern colleges began riding 
south to integrate buses, organize and register poor blacks. They 
were beaten, jailed, murdered, abused and cursed, often on national 
television. They, and some who watched, began to realize the dis¬ 
crepancies between America's promises and acts. The enlightenment 
was beginning. 

In 1963 the resistors faced Bull Connor his dogs, fire 

hoses, clubs and guns - fearlessly. Their strength was growing 
while, their acts were educating others. 

By the mid 60s, dissenters and resistors became rebels, willing 
to for go non-violence for self-defense and militancy. Riots broke out 
in major urban centers across the nation. Malcolm X was preaching 
"Black Revolution", SNCC and the Black Panthers were calling 
for "Black Power". They were all lashing out at this country's 
hypocrisy, demanding it stop "talking and start walking". 

White college students supported black demands and began 

rights 

fighting for their own. Free speech at Berkeley in 1964 to student 

A 

power at Columbia in 1968 . Confronted by atrocities to Blacks, 
and Viet Namese. plus a draft, student protest became increasingly 
militant. They demonstrated and rioted for an end to the war, 
racism.,- for a say in their education and power over their own lives. 

Zinn points out that in 1969-70, at least 1,785 demonstrations 
took place. Between 1964 and 70 s several million people, mostly 
blacks and students, had been involve in demonstrations. After 
Kent State, students at 400 colleges went out on strike. Veterans 
opposed the war, underground newspapers flourished and an enlightened 
counter-culture began growing out of the mounting crisis. Most of 


this^was due mainly to the War, that millions now saw as not an 

aberration of the American liberal creed but rather an expression 

of it. c? t (AMWaC I cis\£u Xtr j ^ f A fi , 
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America's deception with mild reforms appeared bankrupt to , , .A,, 
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many. Middle class professionals, religious people^saw through the cc-tt, 


tired old lies and joined, in part at least, the growing counter- & 


culture. 




Out of all the conflict of the 50s and 60s, Zlnn saw those 
Involved as rethinking the values of society, revolting against 
authority and searching for new human relationships - a cultural 
upheaval. This Inchoate movement had declared for change simply 
by living differently. Communes, both living and professional, spread 
across the country In 1970. People began gathering Into groups to 
oppose city hall, landl .ords and Big Business. 

Groups of Individuals assembling the splintered power of the 
people, refusing to obey society’s arbitrary authority and setting 
up their own organizations for running things, was one of the key 
tenents of the counter-culture, Zlnn saw emerging. A’nother was 
"working for Immediate, urgent reform, without succumbing to the 
American system’s customary way of avoiding drastic change by 
granting piece meal reforms to pacify the populations". 

Zlnn saw this counter-culture as a small but growing part 
of the population. It was involved In the process of changing the 
"thinking of people, acting out, as far as possible, the future 
society" by working for "life, liberty and the pursuit of happiness". 

That's what Zlnn saw In 1972,but In 1979 his hope for:the 
beginning of a new society hatin'V come true. The counter-culture 
didn't last. Its members became more Interested in themselves. 

A couple of recessions, the ending of the draft, inflation, a 
rise In spiritualism, a coopted women’s movement have changed the 
humanitarian views of many into the selfish - look out for number 
one. It’s all understandable, however, when people get older and 
times get tougher^its difficult to sacrifice for others, when others 
are taking all they can get. It's tough to live up to the ideas 
of communitas, fratern4.t^s and brotherhood when others are exploiting 
human differences for their own gains. 

Take the women's movement. In its beginning in the late 60s 
it realized that nobody could be equal unless all people were 
equal. The restraints placed on all women, men, children and minoriti 
had to be removed if anybody was to be free. The system had to 
change completely. Today, the women’s movement is mainly rwhite 
and middle class, extorting its members to vote for women only - no 
matter what the Qualifications of other candidates. This is as 
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backward as "white is right". Zinn was very hopeful for the 
women's movement but apparently it y as well as other groups of 
the counter-culture,fell into the trap that Zinn had feared - 
the trap of cooptation and assimilation. 




THE ECONOMIC CRISIS READER 


A Critique 


Roy Hollander 



Mermelstein's compendium of descriptive and analytical 
articles on this country’s economic situation is excellent reading 
for anyone wanting to know what is really happening, businesswise. 
Mermelstein took articles from the Radical Press and the Corporate 
Press to show the economic reality behind the misleading state¬ 
ments of our Government and Business leaders. The reality is one 

c h 

of crisis.caused by oligarical capital,that will soon push the 
country and the world into a depression worst than 192Q. 

Mermelstein's book, unfortunately, is not completely up 
to date, it was published in 1975 s almost four years ago. Some 
critics might say that since the catastrophic depression hasn't a ■ - 

already happened, the analyses of those articles were wrong. 

Such criticism is unfounded. The authors knew the depression wasn't 
going to happen overnight. Business and governments were then, as 
now, using their powers to advert a complete break down in the 
capitalist system. America's over expanded economy is now finding 
new investment opportunites and new markets in China, Europe is 
on the verge of a unified monetary system, and the United States 
Government is talking about curbing inflation. This means a 
recession, not a depression, is being planned to cool the economy 
off and allowing the oligopolies to gobble up those companies 
that go bust. 

As some of the articles point out, b.usiness and governments 
are attacking only the symptoms of the economic problem and not 
the cause. The reason is simply, that the nature of capitalism is the 
cause for all the problems. Capitalism is doomed to expand and 
expand, to borrow and borrow in its never ending pursuit of higher 
profits. Its continued expansion brings the inevitable glut in 
the market gl\t\& the capitalists goods can't be sold, debts can't 
be paid and bankruptcy occurs. Stop-gap measures have led to a 
financial structure where the largest corporations, banks and gov¬ 
ernments are so inter-related, with each borrowing from the other, 
that a pyramid of debt has been built up. If one of the parties, 
be it even the Italian Government, can no longer finance its debts, 
the whole financial structure could come tumbling down. If that 
happens there will be mass unemployment, starvation, capital rich 
companies taking over smaller independents and a battle over 
who will rule the future, be it business and its bought government 
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or the populace at large. The battle will end In either 198^ or a 
socialist state. 

Mermelstein offers no set of actions for preventing a victory 
by Big Business. He does, however, offer us ajcleav understanding 
of how business and governments pushed this country and the world 
to the edge. He does hope, like Josephson foolishly did, that such 
knowledge will help defeat the industrialists. 

With the end of World War II, America found itself holding 
all the marbles. The governments of Europe and Asia were broke and 
their economic infrastructures in disarray. In stepped America, 
untouched by the war, heavy with capital and 1.0.U.s. America in¬ 
vested billions into rebuilding the devastated countries, main¬ 
taining a controlling interest to insure needed materials were 
bought from its companies. To secure these huge investments, mil¬ 
itary pacts, such as N.ATT.Q. and S.E.A.T.O. were entered into by 
the U.S. Government. American forces were stationed around the world. 
When England, France and Holland pulled out of their colonies 
the U.S stepped in with business and its own forces. 

Except for the communist nations, American business had 
an entire world to exploit, policed by America's military might. 
Whenever a government threatened confiscation or nationalization 
the troops were sent in like in Lebanon and the Dominican Republic. 

If an invasion wasn't warranted a C.I.A. sponsored coup, like those 
in Iran and Guatemala, were pulled off. Under the club of the 
U.S. policeman, America's huge corporations were becoming multi¬ 
national . 

American workers were doing relatively well from the end of 
the War to the mid 60s. A few times the economy over heated and a 
mild recession set in, but on the whole, workers real wages were 
increasing. Then when another inevitable recession was due, the 
Viet Nam War blew up. This caused the economy to overheat resulting 
in both inflation and higher wages. During this time, the last half 
of the 60s, profits actually declined while wage demands grew. 
America's largest corporations, expanding their power through vert¬ 
ical and horizontal integration, started setting up plants overseas. 
Labor was cheaper there and taxes were lower. The moving of their 
plants resulted in the layoffs of workers here at homey causing 
a decline in consumer purchasing power. As fe^ goods were being 
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bought, corporations began raising prices setting off the spiral 
of inflation and unemployment. 

In order to cool off the economy, Nixon's administration 
caused a recession in 1971 by devaluating the dollar and imposing 

price controls. The devaluation made American products competitive 

li I (L- 

with European and Asian goods,^ 1 wage controls limited corporate 
expenditures on labor. Corporate profits began increasing again, 
the oligopolies continued raising prices to off set lag 

in sales caused by a continuning decline in labor's real wages. 

To maintain their increase in profits, corporations had to borrow 
more to refinance old debts,so they could continue to make more 

ir or 

products to sell,, to keep ahead of inflation. (Inflation which was 
caused by these same corporations WCreasiw -hketr prices). The 
banks went along with the increased borrowing and began borrowing iy 

themselves^ to keep up with the demand. *ffhe more a bank loans the 
more it will make on interest payments. This spiral of laying 
debt upon debt will continue until a complete or partial collapse 
happens. What could occur then is the U.S. Government, dominated 
by Big Business, setting up a select group of monopolies as the only 
ones allowed to do business or a revolution^where the economic 
•institutions are owned and operated by the citizenry. 

THe situation facing America and most of the world was cUo-v" 
czciemed by Maurice Dobb, "If one is to summarize shortly the 
historical preconditions ofFascism, one can speak, I think, of 
three factors as preeminent: a despair on the part forCapital of 
finding a normal solution for the impasse created by the limitations 
of the investment-field; considerable and depressed 'middle class' 
or declasse' elements, ripe in the absence of an alternative 
rally-point, to be recruited to the Fascist creed; and a working 
class, privileged enough to be resistant to normal pressure on 
its standard of life, but insufficiently united or non-class- 
conscious ( at least in its political leadership) to be politically 
weak in asserting its power or in resisting attack." 




NORMAN 


THOMAS 


Roy Hollander 



For nearly half a century, Norman M. Thomas personified 

the Socialist Party of the United States. As its perennial 

candidate for the Presidency and its virtual leader, Thomas led 

the party through its decline and failure as an effective force 

in electoral politics while becoming one of America's most 

"respected" figures. Although he never held elective off ice, 
his contributions to American political life were of value, 
especially, in the fields of civil liberties, disarmament and 
civil rights. A look at his career and writings provides a partial 
explanation of the inability of the Socialist Party to become an 
effective force in American society. Under Thomas' leadership, 
the party failed to win over a substantial part of the electorate 
causing it to ultimately withdraw from electoral politics al¬ 
together. Alw) 

Norman Thomas was not the typical American Socialist, He 
was neither an ethnic leader nor a member of the working class. 

The son of a Presbytarian minister and educated at Union Theo¬ 
logical Seminary, Ke hardly represented the party he led which was 
largely foreign-born, Catholic £ Jewish. 

His background as a Protestant clergyman, which convinced him 
of the Social Gospel, taught him a socialism flifferent from 
the Marxism of the Socialist Party. He entered the party in 1918 
out of opposition to United States involvement in World War I, 
rather than because of a Marxist philosophy. Despite his later 
flirtations with Marxism during the 1930s, his socialism was 
based on the Social Gospel rather than Marxism. This caused 
numerous problems within the party. 

In 1898 the Socialist Party of America emerged from a series 
of splits within the Social Democracy of America, one of which 
Eugene Debs and Victor Berger led. They were joined by Morris 
Hillquit and the New York faction that bolted Daniel DeLeon's 
Socialist 1 Labor Party in 1900. A tenuous union existed between 
the two factions and a Presidential ticket was nominated consisting 
of Eugene Debs and Job Harriman. The Socialist Party was formed 
from this political coalition at a national convention in 1901. 
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During the years "before World ar I, the party argued theories 
of immediacy and reformism, "both of which seemed vital since the 
socialist revolution was thought to he imminent. From the found¬ 
ing of the party until his death, Eugene Dehs was the titular 
leader of the party hut despite his ability and deep belief in 
socialism, Dehs was not part of the party's ruling clique. The 
leadership was decentralized to avoid the centralism, rigid party 
discipline and other problems of the Socialist Labor Party. 

Before Thomas joined the party in 1918, the Socialists had 
achieved some success at the polls. Enough to earn the wrath of 
the National Civic Federation. Debs in his attempts at the 
Presidency increased his vote totals in each successive election 
although the per cent never equaled that of 1912. Victor Berger 
was elected to Congress in 1910 and Socialist Mayors were elected 
in Milwaukee and Schnectady. In Oklahoma the Socialist vote was 
a thS^d of the total votes cast. 

Unfortunately these few successes only aggravated the faction¬ 
alism which would confront the party throughout Thomas' involve- 
ment ^“orthodoxy versus reformism. Morris Hillquit spoke at a 
national congress advocating a widely based party in 1910: 

Within very recent years a tendency has manifested itself 
within some sections of our movement to limit it entirely 
to wageworkers, and to reject the co-operation of all persons 
from other classes, no matter how sincere they may be in their 
professions of Socialist faith and how valuable their services 
may be for the cause. This is not a rational application of 
the Marxian class struggle doctrine, but an absurd caricature 
of it. (j) 

The ofd-jJtacir 6 -: of the Socialist Party reacted to such reformist 
tendencies that were angerly attacked bv Debs as a desertion of 
socialist priciples. 

During the years of the Socialist Party's growing electoral 
strength an r l the first rumblings of schism, Norman Thomas was 
involved in the settlement house movement and the ministry. In 
1901 he entered Princeton and graduated a s valedictorian in 1905. 
His first parish was the Spring Street Presbytarian Church and 
Settlement House. It is probably here that Thomas developed 
a social consciousness that Princeton and Marion, Ohio could never 
encourage. He characterized his work of this time, "our various 
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reform efforts were, in the words of the familiar simile, like 
hailing out the tub while we kept the faucet running." fa') 

After his marriage, Thomas attended Union Theological Seminary 
where his courses and expanded social contacts exposed him to 
unorthodox Presbytarianism and Christian socialsim. The effect 
of reformism in Union Theological Seminary revealed itself in his 
examination for ordination in 1911. His answers to various Ques¬ 
tions shocked his examiners and his ordination was held in sus¬ 
pension for a brief period. After his ordination, he assumed 
the pastorate of the East Harlem Presbytarian Church, where he was 
exposed to the poverty and oppression of minorities which ulti¬ 
mately influenced his political philosophy. His changing views 
were reflected in ^letter he wrote in 1916, "These unchristian 
conditions will not be conquered simply by a general feeling 
of good will but require definite and well thought out plans of 
action by which good will may be made to work." CO 

When Thomas .joined the Fellowship of Reconciliation in January 
1917, he abandoned popular causes and conventional politics for 
organizational involvement that would span his entire life. 

Also in 1917, Thomas became involved in the political efforts of 
the Socialist Party through his efforts for the election of 
Morris Hillquit for Mayor of New York City. All this activity 
brought him under pressure from large contributors to his East 
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Harlem church. He finally resigned A in the spring of 1917. In 
October of 1918, Thomas applied for membership in the Socialist 
Party. On his application he made several statements that 
illustrated his brand of socialism, "Perhaps to certain members 
of the party my Socialism would not be of the most orthodox 

variety.... My accepting of the socialist nlatform is on the 

(V) 

basis of general principles rather than of details." 'He ex¬ 
plained his acceptance of socialism as a reaction to events rather 
than a dogmatic acceptance. 

Norman Thomas entered a political party whose unity was very 
tenuous. Behind the nominal leadership of Debs, struggles were 
developing in which Thomas would play a vital role. Following 
the campaign of 1920 in which Debs received the highest number 
of votes ever gotten by the Socialist Party, the party suffered 
its first split, losing many members to the Communist Party. 
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The candidacy of Robert LaFollette for "the Presidency in 1924 
brought the Socialist Party into an alliance with the very labor 
group that tried so hard to destroy it during the "Progressive Era"* 
the American federation of Labor. The party also allied itself 
with the Conference for Progressive Political Action. Although 
Thomas was on the Progressive line with LaPollette the possibility 
that a conservative Republican could defeat A1 Smith inhibited 
much of the support that Thomas should have received. The frail 
coalition among the various "progressive" groups and the labor 
leaders fell appart after LaPollette's defeat. The Conference 
for Progressive Political Action disintegrated in 1925 when labor 
decided to work within the Democratic Party despite the non-par¬ 
tisan stance of the APL. 

Thomas gradually became a powerful leader in the Socialist Party 
during the 7920s. Emerging as a professional radical, Thomas was 
a founder of the American Civil Liberties Union and the League for 
Industrial Democracy, an editor for the World Tomorrow and the 
Ration, 5 /it was natural that Thomas filltf^the void left by Debs' 
death as the party's candidate for President in 1928. Along with 
his electoral efforts, Thomas continued his involvement in civil 
liberties. In a test case over the constitutionality of a riot 
law that was being used to restrain labor activities, Thomas spoke 
at a union rally in Passaic, New Jersey in 1926. Thomas was 
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arrested^and appealed /&11 the way to the Supreme Court that ruled 
the riot law could not be used to restrain peaceful assembly. 

Various analyses have been offered by socialists, the bourgeoisie 
and Thomas, himself, for the failure of the Socialist Party to be¬ 
come a viable part of American politics. Roosevelt was only partly 
responsible. The New Deal neither brought socialism to the 
United States nor precluded its victory at the polls, although the 
various reforms of the New Deal seemingly removed much of the 
urgency for significant reform. Regardless of the numerous 
explanations for the failure of the Socialist Party to become a 
mass party, Norman Thomas must share in the responsibility. 

After several Presidential campaigns Thomas became equated with 
the party and the membership gradually changed from being pre- 
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dominantly working-class to middle class intellectuals, hht T'ko *'*5. 

Thomas, despite his early sympathy with the Bolsheviks and 
the Soviet Union, never accepted Marxism and even in his old age 
r|^u||at|,d Marx for Christian socialism, H^tYlo differed greatly 
from/the European-oriented, Social Democratic Party, of which he 
was the nominal leader. 

The political realities of the 1930s and 40s contributed to the 
decline of the Socialist Party when the American Labor movement 
abandoned socialism for the reforms of the New Deal that provided 
some improvement in wages and union organizing. Faced by the 
possibility of a reactionary Republican President and Congress 
who could easily repeal these reforms, the American Labor 
movement decided to play it safe and protect what they had gained. 

In addition to 5 k by Thomas and the Ne w Deal, World 

War II finished the party aB a national force. Nothing could 
unite it after the issues of the war had split its remaing mem¬ 
bers. 

Thomas' leadership didn't insure the party's demise but 
neither did it save it. . Rather than standing above the factional 
fights, permitting him,to be a uniting force, he entered into 
the fray. This prevented him from being able to resolve the 
divisions that faced the party in the 30s. 

The Bolshevik Revolution and the establishment of a Communist 
government required Thomas to confront the arguements of dem¬ 
ocratic versus revolutionary socialism. The confrontation 
between the adherents of these two arguements destroyed the frail 
unity in the world wide socialist movement. The questions of 
agreement, merger, cooperation or opposition to the Communists 
forced the Socialist Party and Thomas to reassess their role 
in the International Socialist Movement. 

The Bolsheviks exacerbated idealogical factions within the 

Socialist Party causing a vicious struggle for its control.,This 
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struggle lasted through out the 1930s, virtually ending any^of 
electoral success for the party. 

The party split into three factions with loosely defined 
identities. The old-guard, led by Morris Hillquit and strongly 
reoresentative of the New York bastions of socialism in the 
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needle trade unions and the Jewish community, represented an 
orthodox Marxism of the Kautsky line. Their actions were con¬ 
trolled by ideology, age and their closeness with the labor 
movement. The old-guard dominated the party financially, num¬ 
erically and organizationally during the beginning stages of 
the struggle, which v ended in 1936. Ae-ainst the old-guard the 
"progressives" and the militants were unitedjin their hatred for 
Hillquit's group. The progressives represented the changing 
make up of the Socialist Party. They were members of the growing 
middle-class intellectual community in the United States. Thomas 
was the logical leader of this faction and ultimately the 
progressives and the militants dominated the remains of the 
Socialist Party. The militants were generally young, radical 
and loudly Marxist. 

The 1932 campaign marked the apex of Thomas' six runs for the 
Presidency. The Socialist platform illustrates the influence 
of Thomas and the party on American politics. It called for 
federally subsidised relief, public works, urban renewal, labor 
reforms, unemployment insurance, social security, workmen's 
compensation and minimum wage statutes. To Thomas' satisfaction 
and vindication, he saw the partial enactment of all these goals. 

Many of Thomas' difficulties as a Socialist surfaced during 
this campaign for the presidency. Thomas was forced to clarify 
his positions on public and party issues. He directed his strong¬ 
est attacks against the Democrats for deluding and misleading 
the American public with corporate liberalism. He called the 
Democrats, who claimed to be labor's friend, "the party which 
bars Negroes from the polls in the South and makes it difficult 
for white workers to vote by poll-tax. the party of machine-made 
corrupt politics in Northern cities."^^To the dismay of the 
Socialist Party, Roosevelt won a resounding victory and the 
Socialist Party had a new object of scorn. 

The division witlg in the Socialist Party finally surfaced in 
1934 in an unsuccessful effort to defeat Morris Hillquit for 
reelection as National Chairman by a coalition of Thomas supporters 
and the militants. 

Although Thomas never accepted Marxism and detested a rigid 
political theory, he came close to accepting it as an all en- 
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compassing political philosophy during the 1930s when the American 
people bought the non-ideological reforms of the New Deal as 
necessary to end the depression. Having rejected the orthodoxy 
of the Christian faith and having submitted his resignation as 
a member of the Presbytarian clergy in 1931, Thomas viewed the 
Church with the same cynicism that he generally viewed Marxism 
and organized labor. Thomas viciously attacked the labor movement 
with nil air of righteous indignation, a movement that most socialists 
considered sacred, "In union after union, men and W?aen think of 
themselves not as citizens of the Republic of Labor but as sub¬ 
jects to a more or less useful labor oligarchy which gets them 
favors."^ With doubts of Christianity's validity and the worth 
of labor unions, Thomas also shunned the rigidity of orthodox 
Marxism. 

Confronting the corporate liberalism of the New Deal, Thomas 
attacked its progress, direction and leadership. In the pamph- 
let, A Socialist Looks at the New Deal , written during the fall 
of 1933, Thomas surveys Roosevelt's efforts: 

Nevertheless it is easy to exaggerate the contradictory 
aspects of some of our legislation and to shut one's eyes to 
a general purpose that runs through it. That purpose is, 
with a minimum disturbance of the accepted economic order, to 
relieve the strain on it at the most dangerous points, to increase 
spending power for the masses, and to bring some order to the 
capitalist chads which the collapse of that amazing system 
which we once called the "new" capitalism had brought about. C7) 

Thomas went on to criticize specific legislative programs: 

Certainly no adequate contribution has yet been made to 
the control of banking and credit for social ends.... What 
the government has done is to restore the money lenders in 
President Roosevelt's own figure of speech, to the temple. 

Perhaps their faces have been washed and certainly more 
policemen have been set over them. That is about all. (£) 

On what the New Deal held in store for America: 

The squeezing out process inherent in capitalism will be 
accelerated. Whatever degree of revolution, we have under the 
New Deal is a revolution to state capitalism, which perpet¬ 
uates private ownership of natural resources and the prin¬ 
cipal means of production and distribution, not to Socialism 
which would acquire them for use of the great mass of the neo- 
Ple.(9) 

Thomas' denounciation of the New Deal stressed the role of the 
Socialist Party: 

The party which represents the workers is still to be 
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built. It is that party which the Socialist Party wishes to 
help create or to become.... The outstanding task of thought¬ 
ful men and women who desire to escape catastrophe and to avert 
the diaster of fascism which dan only for a time postpone 
catastrophe, a catastrophe which ultimately it may make more 
bitter, it is to build such intelligent and aggressive organ¬ 
ization of workers in unions and a political party that they 
will have the strength to oppose the currents which now carry 
us together with the world towards destruction. The best we can 
say of the New ^eal is that it may make the task easier. The 
worst we can say is that it may lull us into false security 
or pave the way for fascist rather than socialist - organization. 
Between this best and this worst it is for us to decide. Qo') 

Through out all the electoral activities of the Socialist Party, 
Thomas remained loyal to it, unlike many of his colleagues who de¬ 
serted it during the fa«tiona) fights of the 1930s. Thomas be- 
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lieved that .the New Deal^was inadeauate, deceptive and had 
leaden was a demagogic liberal whose devotion to civil liberties 
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and reforms was^a ploy to coopt the radicals. 

In the 30s Thomas evolved as the leader of the growing and 
respectable left that didn't belong to the party. He vigorously 
fought the growth of fascism and communism, the exploitation of 
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labor particularly^the' share-croppers and tenant farmers in the 
rural south and the deplorable condition^ of the urban poor. 

Initially Thomas thought that fascism was the greater threat 
to democracy. He believed that the depression might very easily 
lead to its rise, threatening the foundations of what little 
political freedom existed in America. He had hoped for an alliance 
with the Oommunist Party against the Fascists but when the CP 
attacked the Socialists as the number one enemy, he withdrew 
his support of the Communists. Before withdrawing support 
Thomas made frej|uent overtures to the Communists, despite 
countless attacks on him by thern . In 1934, he stated in 
The Choice Be fo r^e Us : 

Short of organic unity or a general coalition. Communist 
and Socialist Parties might logically be expected to work out 
a united front to achieve certain immediate ends upon which 
both sides are agreed. There is nothing illogical about an 
international front against war and Fascism, (jI) 

Thomas' hope for common action rapidly evaporated after the CP 
sabotaged a mass rally in support of democracy in Austria that 
the Socialist Party sponsored ext Madison Square Garden. The 
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Communists caused a riot. In 1938 Thomas castigated Russia: 

What has happened in Russia represents the degeneration 
of socialism, the complete subversion of revolutionary ideal¬ 
ism, and all but fatal wound to working class integrity and 

confidence in its own destiny.... No society can be decent, 
certainly no society can be Socialist, under the regime of the 
totalitarian state, ruled Joy the iron hand of the dictator 
of a monolithic party. 0*0 

Some fights during the 1930s ended in victory rather than 
frustration for Thomas. He fought Jersey City Democratic Boss, 
Mayor Prank Hague's oppression of the C.I.O.'s organizing efforts. 
The CIO, with Thomas's help, won an injunction against Hague, 
preventing him from using the police to break up peaceful assem¬ 
blies. As a result of Thomas' efforts, Roosevelt publicly 
castigated Hamie, "The American people will not be deceived by 
anyone who attempts to suppress individual liberty under the 
pretense of patriotism." 

During Thomas' campaigns through the South in 1928 and 1932, 
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he saw the plight of the rural poor who were hardest hit by the 
depression. He attacked^agricultural reforms of the New Deal for 
having failed to relieve the economic plight of the rural poor. 

The misery he saw among these people caused him to write Human 
Exploitation : 

'Who is the sharecropper and what is the system under which 
he works? He is a man who owns, on the average, as near to 
nothing as any man in the U.S.... He has nothing but the labor 
of himself and his family. 

A share-cropper may live on the same plantation all his 
life and acquire no rights outside the terms of his contact. 

He has no rights such as peasants had acquired, even in the 
Middle Ages under feudalism. 

Thomas urged Senator Bob Wagner to include protection for farm 
laborers in the National Labor Relations Act but Wagner informed 
him of the political realities, "only because I thought it would 
be better to pass the bill for the benefit of industrial workers 
than not to pass it at all, and that the inclusion of agricultur¬ 
al workers would lessen the likelihood of passage so much as not 
to be desirable. "^The plight of the share-croppers and tenant 
farmers came to the attention of the nation when 5000 Arkansas 
share-croppers went on strike. The strike failed to gain any 
remedial legislation thanks to pressure put on Roosevelt by 
Southern Democrats, 
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All during these fights the factional strife in the Socialist 
Party "boiled unabated. Due to his lack of a comprehensive poli¬ 
tical ideology and his consuming concern with specific issues, 
Thomas was unable to heal the schisms. At the National Con¬ 
vention in May 1934, the different factions articulated their 
differences with resolutions. The old-guard found itself 
critically weakened with the death of Morris Hillquit, who was 
their most prominent spokesman and theoretician. Hillquit's 
death also ended any chance of compromise with Thomas* faction 
and the militants. 

The convention opened with Thomas supporting the militant's 
demand to radicalize the party. In his opening speech he said 
the past reliance- of the party upon democracy was open to revision, 
otherwise "Socialists in their war agaiiiet Fascism will submit 

tamely to Fascist violence orput a medhanical conception of dem- 

(j() 

ocracy ahead of Socialism." Thomas' radicalism hardly cheered 
the old-guard whose control of the party was only marginal. 

They feared that the respectability which the party had acauired 
would be lost with a revolutionary stance. On the first round 
of votes the old-guard defeated a resolution supporting a govern¬ 
ment based upon a proletarian dictatorship while the militants 
and the progressives won a victory to restrict the party to those 
people who acknowledge the existence of the class struggle. 
Following these skirmis^gg party cong i{j e red an issue that sounded 
its death knell. 

The fight centered on whether power should be acquired through 
revolutionary or democratic socialism. Mthough the Convention's 
declaration of principles affirmed the tenets of social democracy, 
the party pledged that, if necessary, it would seize the govern¬ 
ment by force. The fight was over the last paragraph of the 
Detroit^Convention's Declaration which differed only slighty from 
the statement adopted in 1917 by the old-guard. The debate which 
split the party began ori^ypothetical grounds of this paragraph 
and left all the participants fighting over a lot of "ifs": 

The Socialist Party proclaims anew its faith in economic 
and political democracy, but it -unhesitatingly applies itself 
to the task of replacing the bogus democracy of capitalist 
parliamentarianism by a genuine workers democracy. Capitalism 
is doomed. If it can be superseded by a majority vote, the 
Socialist Party will rejoice. If the crisis comes through 
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the denial of majority rights after the electorate has given 
us a mandate we shall not hesitate to crush hy our labor 
solidarity the reckless force of reaction and to consolidate the 
Socialist State. If the capitalist system should collapse in 
a general chaos and confusion, which cannot permit of orderly 
procedure, the Socialist Party, whether or not in such a case 
it is a majority, will not shrink from the responsibility of 
organizing and maintaining a government under the worker's 
rule. True democracy is a worthy means to progress; but true 
democracy must be created by the workers of the world. (17) 

After the party had been torn asunder, Thomas admitted that if 
he had written the Declaration of Principles the tone would have 
been different. 

After the convention, Thomas attempted a reconciliation with 
Louis Waldman who emerged as the leader of the old-guard. Although 
Waldman spoke of friendship, he severely attacked Thomas* motives: 

I feel more convinced than ever that only better part¬ 
isanship and factional loyalty could have made vou support 
that Declaration of Principles. I have no other explanation 
for it. I certainly cannot believe that you changed your 
convictions on the question of violence and illegality, over 
night; and I know from the many years that we worked together 
that you never held these . views. Q?\ 

In defense, Thomas wrote a strong arguement In the World Tomorrow 
during June 1934 in which he supported the acceptance of the 
Detroit Declaration of Principles without reservation. 

Although the Detroit Declaration of Principles was eventualljr 
approved by the party membership, th^Gld-guard remained with the 
party through.. May of 1936. The division which forced the split 
within the New York State local of the Socialist Party differed 
from the theoretical considerations of the National fight, but had 
the same effect. An apparently innocent debate between Thomas 
and Browder prompted the final split as each part of the Socialist 
Party expelled the other, after Thomas refused to adhere to the 

r- 

discipline of the New York local. After the 1936 National Con¬ 
vention refused to seat the old-guard delegation from New York 
State, the party's efforts were directed against other socialists 
rather than capitalist parties. The old-guard finally withdrew 
all together from the Socialist Party and formed the Social 
Democratic Foundation. 

The split had cost Thomas* party support from part of organized 
labor, newspapers and even a radio station - WEVD. In the quest 
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for "correctness',' large numbers of socialists left the party, 
the reminader of which represented a constituency and ideology 
widely different from the old guard and its brand of bourgeoisie 
socialism. 

Thomas then tried to make the party all inclusive, opening 
it up to previously barbed groups and individuals. This just 
exasperated the fighting. Under instructions from Trotsky to 
infiltrate the Socialist Party, the Trotskytes quickened the 
disintegration of the party. ,r i r 

Foreign policy became a major issue^as Germany, Italy and 
Japan escalated their military aggressions. Thomas' role as a 
pacifist and a proponent of isolationism brought him into the 
growing anti-war movement in the U.S. Under his leadership, the 
National Convention of the Socialist Party adopted a militant 
anti-war, isolationist doctrine. When Thomas accepted the Socialist 
Party's nomination for the Presidency in 1940, he was a leading 
member of the Peep America Out of War Congress: 

To furnish supplies for other people's war is, to 
the profit seekers, a welcome alternative to supplying our own 
people with their daily bread. But the search for war profits 
and armament economics leads straight to war. War and frantic 
preparation for war means the totalitarian state, not 
Socialist Freedom. (/<?) 

With the? bombing of Pearl Harbor the par$y modified its ant- 
war stance. Thomas called his critical support of the war as 
"a choice between the circles of hell, but to escape the lowest 
circle of fascist victory was a choice worth making" .Q>&) 

During the war, Thomas battled for civil liberties ag^ e £ought 
for equitable guidelines for conscientous objectors. He/d^fended 
the rights of fascists to speak within the United States. The 
forced evacuation of Japanese on the West Coast angered and des-' 
paired Thomas because so called liberal Americans didn't protest it. 
In March 1942, Thomas condemned the actions of the government in 
the Call : 

But by far the worst blot on the good record the American 
government and people have been making in the preservation of 
civil liberties is the "Presidential order giving to generals 
in command of wide and ill-defined army areas the power to 
remove, absolutely, any and all aliens and citizens from their 
homes and businesses in these areas,... It sets an enormously 
dangerous precedent for military dictatorship over our liberties. 
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It will be taken in other countries as another proof of racial 
arrogance. The worst feature of the whole bad business is the 
small volume of protest and the considerable volume of applause 
from^fche ¥est Coast for the establishment of military despotism. 
What a way to defend democracy, (j?/) 


Thomas' candidacy for the Presidency in 1944 was an exercise 
in opposition to the Socialists led by Reinhold Neibuhr. Thomas 
admitted that his role in the Socilaist Party was to educate and 
exercise moral leadership since both electoral and revolutionary 
successes were impossible. N<?ihuhr criticized Thomas' unwil¬ 
lingness to face political reality and expressed the necessity 
to support Roosevelt. 

In 1948 Thomas again sought the Presidency against his wishes 
and better judgement. He had previously urged the Socialist 
Party to abandon electoral oolitics and concentrate on educational 
activities. His campaign received sentimental support from 
many unhappy New Dealers. 

Following this last campaign, until his death in 1968, Norman 


Thomas was prominent in efforts for nuclear disarmament, civil 
rights and world peace. Despite his age and increasing infirm-" 
ities, he remained a vigorous advocate of liberal causes. \ P® 
Having lost control of the Socialist Party of the United Stages, 
he withdrew from the party in 1949 to form the Union of ^ 

Democratic Socialists. Thomas'published several books 
which examined his ideology. Even the cautious Marxist social¬ 


ism that he advanced in the 1930s was abandoned for a reac¬ 


ceptance of Christian socialism. Thomas believed that the 


socialist dream as Marx saw it was simplistic, if not wrong; 


Certainly I was no anti-Marxist when I joined the 
Party, but mine, like much of English socialism was non- 
Marxist. Later I went through various degrees of belief in 
Marxism. It was, however, when I was closest to that ism in 
the early 30s that I became aware of a desire that there 
should be a synthesis such as Marx did not provide between 
economics, politics and knowledge that had been brought to 
us by the newer schools of psychology. (22 ) 


In his rejection of Marxian socialism, Thomas abandoned a role 
he never had adequately filled. He never was an orthodox Marxist 
such as Morris Hillauit or Louis Waldman. The events which Thomas 

hln\ 

observed during his life showed,,the inadequacy of any absolute 
model of theory. He neither accepted the Church nor Marx; in 
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each he rejected the existence of absolute truths and prefabricated 
conclusions.. He wrote in America's Way Out , "If man's end in social 

tragedy was foredoomed. Diaster may come because man did not 

C27\ 

wake in time and act in time."" With neither the tenets of a faith 
nor a political ideology, Norman Thomas grounded his actions on 
basic human ethics that demanded life, liberty, peace, freedom 
and happiness for all people. To his death, he fought for these 
goals as a leader in the liberal movement. 

Thomas never won elective offiee but his many attempts provided 

rallying points for issues and causes and , influenced 

, c 

•S&oe i-y ! in the United States. Thomas was^ constrained by a 

politicians need to win. Without the possibility of victory, 

Thomas discussed issues without fear of losing vital support. 

He advanced radical programs and levelled harsh criticism against 

the system and its leaders. He was a virtual conscience for 

America. 

As America's conscience he was an effective advocate of 
political and social reform. Although he criticized the New Deal 
as inadeauate and inefficient, many of his proposals although 
modified, became law thanks to the New Deal. Battling popular 
prejudices and bigotry he became a vital force in protecting 
civil liberties of every citizen no matter what their political 
persausion was. 

Only as a party leader and a politician did Thomas fail, 
although others must share in thdscfailures. When Thomas 
assumed the leadership of the Socialist Party, as its 1928 
Presidential candidate, it was already in its decline. The 
bastions of support wl ich the Socialists held in New York City 
among the working class and recent immigrants, dissipated with 
Changing patterns of immigration and settlement. The development 
of labor unions which were protected by Federal legislation and 
their role within the Democratic Party increased during 
Roosevelt's Presidency. When capitalist politicians applied 
most of the medicine which Thomas prescribed, the overwhelm¬ 
ing majority of Americans preferred to vote either Democratic 
or Republican. 
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As an ineffective politician and active participant in party 
struggles, Thomas failed to achieve even a frail unity within 
the Socialist Party. neither a Marxist nor a labor leader, 
Thomas never enjoyed the rapport that Hillquit and Berger had 
within the party. Thomas did bring a new group into the party 
but at the expense of its working-class support, much of which 
left the party. In the end Thomas too left the Socialist 
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I, like so many others, have been the object of 
the irrational hatred and suspicion of prejudice, which 
many people in this country use as a substitute for thinking. 
Over the past twenty years, I can recall at least seven 
at tacks,/- oa-maJ While not everywr ended in physical 
violence, all were nonetheless attacks on my right to 
live in peace with dignity. 

Seven episodes of skin-color hatred may not seem 
many to some, but to me just one was more than I ever 
care to experience again. Besides the humiliation and 
fear, each attack sorely tested my pride in not classifying 
people by physical characteristics. 

Each attack also demonstrated the lack of progress 
during the past two decades. In contrast to my recollection 
of twenty years ago, when I helped collect used clothing 
for the Black Panther Party, it appears relations between 
people of different complexions have actually worsen. 

None of the attacks were provoked by me. I have 
diligently tried to avoid areas in New York and the rest 
of the country where my color clashed with the predominant 
hue. Such is not only an absurd but impractical way 
to live. Nevertheless by taking such precautions, I 
have probably avoided additional problems. Ironically, 
the attacks which did occur took place in areas many 
would consider safe. 

Stilly I ^m luckier than others who have faced the 
madness of A right cross to the jaw, knocking 

me to the pavement in front of a state capitol, does 
not compare to the brutality of many incidents reported 
or unreported by the media and exploited or unexploited 
by various individuals. 

Each of the assaults on me occurred when I was 


minding my own business without making challenging remarks 
or gestures. Civilized behavior, however, cannot deter 
the bigot when he is on a mission of retribution for 
his people. A group made up of the same species as me, 


but identified solely by a different physical characteristic. 
Through some twisted alchemy of the mind, "Such^group 
alTegiartce'''makes irrationality reasonable — th e- bi -g-ob..~> 

2tl initially tried to ignore my assailants by looking 
the other way or making a detour, but i t'' ! d*id good. 

My assailants wanted a victory of^violence or intimidation, 
perhaps to enforce the illusion^jfheir skin color assured 
their self-worth. Reason did not assuage them, but only 


an apparent willingness to resort to violence. Most 
probably people who rely on ^physical characteristici 
rather than character for strength are cowards. 

Besides the immediate personal danger and harm 
caused by confrontations motivated by prejudice, an atmosphere 
of fear lingers which lessens the quality of life for 
all of us. For example, I am effectively barred from 
stores in certain parts of town, from frequenting various 
clubs and from dating some women without putting up with 
certain individuals instigating violence, throwing objects 
or making insulting remarks or disapproving gestures. 

All because my skin reflects more of the visible electromagnetic 


spectrum than theirs. 


ROY DEN HOLLANDER 

Counselor At Law 


545 East 14th Street - Suite 10D 
New York, New York 10009 
(212) 982-5836 
Fax Number: (212) 982-5943 


I graduated high school in the mid-sixties only to face the prospect 
of Viet Nam or college. I could not take time off to hitchhike 
around the country like Ross Perot or to learn in the real world. 
History and gender limited my choices to the battlefield or 
academia. I chose academia. 


I had come of age when large American corporations set out to 
increase their profits by expanding overseas to places like Viet 
Nam, Laos and Cambodia. I had also been born a male - 'unlucky on two 
accounts^ _but not as unlucky as many of my male contemporaries who / 
could only~ choose the battlefield. 




For five years the draft shadowed my life ready to pounce when my 
2-S deferment ended. Once it did end, but the draft could not find 
me, and luckily I got the lifesaving 2-S back. Other male 
contemporaries who lost their 2-S deferment did not get it back . 1 

a* _ .d i &cf . 


a 


Today's activists can not imagine the grinding terror of having the 
most powerful nation in the history of the world twisting their 
fates toward death, physical or psychological mutilation, the 
despair of a trapped animal or a continuing life of regrets for 
opportunities never permitted. 


In the late 1960's and early 1970's most young men lived with such 
terror everyday, women did not. Some men luckily escaped the 
terror, although not its lasting impact, with a friendly doctor, a 
bullet through the foot, a lie about sexual preference, a lucky 
birthdate or other means. Others did not escape; they died, 
suffered wounds to body and mind or lived in continuing grief often 
alleviated by drugs, alcohol or suicide. None of the "lucky" or 
unlucky persons were women. 


Those that escaped and struggled back to a semblance of normality 
went looking for jobs. But many opportunities did not wait for us 
to win back our., freedom.' The opportunities blessed those who did 
not have to wait — women. 


The female movement of the sixties and seventies coldly exploited 
the wars damnation of young men. Maimed bodies, destroyed lives, 
deaths and the despair of a deadly dilemma — flight, flee or 2-S — 
gave women a leg up in the climb for success and self-fulfillment. 

0 -f 0S\ p‘ cs lU. J, (U^U* Di C-t 

The characteristic of gender, a simple accident of nature, left a 
generation of men with a burden exploited and rubbed raw by the so-^ 
called compassionate 1 sex r Women saw their opportunity and they took 
it in the truly American way of all special interests groups: 
ignore reality, exaggerate victimization, demand justice but work 
for preferential treatment. 


The cost to my male contemporaries and me: vocations stillborn, 
futures sacrificed to the less gualified, self worth under 
constant assault and second class citizenship because the powers of 
our society believe that to achieve true equality requires our 
inequality. , v l£ may balance out in the future, but by thejft? w^will 
be dead. ^ 


Now, ironically, one of my male contemporaries, who adeptly skirted 
the travails of the sixties by playing both sides against the 
middle, has lucked into the White House. There the special interest 
of large corporations qnd wealth that profited so handsomely from 
the war will continued to have their say but so will the feminist 
special interest groups. They will continue to press their 
Orwellian mett^that all are created equal but women are more equal 
than others. They will continue their efforts to conform men's 
thoughts, speech and actions to their own sensitivities. They will 
institutionalize the reversal of due process for sexual harassment 
accusations that once demanded a presumption of innocence until 
proven / (guilty. 

With the power of the White House behind them, the feminists will 
wheel great influence and make a mockery of the word equality. 
Perhaps now is the time to follow the advise of some lesser 
intelligent people during the Viet Nam Era: "if you don't love it, 
leave it." 
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A Different Time 

A propeller driven plane drones somewhere overhead far out of sight. Its low 
monotone humming envelopes a warm, spring Sunday afternoon somewhere in the 1950s. 
I sit on my 24 inch, black, single-gear Schwin bicycle, keeping my balance by holding onto 
the door handle of an old, blue, four-door 1947 Dodge. 

I pause at the moment feeling vaguely sad for no apparent reason. The week's events 
ended with this gift of nothing to do: no homework, no television shows, no new housing 
developments to explore or classmates able to come out and play. 

The dead-end street needs a new asphalt topping. Where I am balanced on the side, 
the asphalt has broken up into small gravel-like stones with an isolated weed sprouting up 
here and there. 

It is still early spring, the lawns are just beginning to turn green and the tulips and 
dogwood buds remain closed, waiting for a few consecutive days of warm weather. The air 
smells fresh, warmed slightly by a gentle breeze. 

The droning airplane fills the vacuum of silence on this street with modest middle-class 
houses in this small suburban town, whose claim to fame will not come until the end of the 
next decade. Of all the towns in America, this town will have the second highest number of 
persons per capita to die in Vietnam -- all of them men, of course, and all of them guys I grew 
up with. 
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GHOSTS THAT NEVER DIE 
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The kill rate in Vietnam at the height of the war in 1967 averaged around 200 American 
men per week. The number of Vietnamese reported killed was always higher, but it included 
children, the elderly, females and farm animals. 

I followed the figures and other war news closely in October 1967 but no longer from 
the safety of a college deferment. Two weeks earlier I had followed part of Timothy Leary’s 
advice (turn on, tune in and drop out) and dropped out of engineering school. I had found 

!b 0 

little meaning in learning to build more efficient rockets while the rulers of America 
massacred many of my male contemporaries and committed genocide against a foreign people 
in order to increase corporate profits. I also had grown disgusted with the near unanimous 

(Ujidcoi 

support for the war from my collegeN^and the local town’s neanderthal-like population, so 
I rode the highway west to California. I received my draft noticejtwo weeks after leaving v ) 
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school .j The most pow erful g overnment in the history of the world was now after me. The 
draft board had decided that since I would no longer study rocketry or some other acceptable 

subject, my sole value to society was as cannon fodder. - ^ 

In my despair 1 often ruminated on what it would be like to be a different member of 
society, one with the freedom to study or not study, to travel or to work. 1 longed to do what 
half my contemporaries could do without a pendulum of death, mutilation or psychological 
destruction bearing down on them. That half, of course, wore mini-skirts and see-through 

blouses and thought oppression was a construction worker whistling at hef. 

\ 
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When I did not report for my physical examination with the draft, the director of my 
draft board quickly dispatched a letter threatening me with hell and damnation and tried to 
belittle me for acting like a sissy and embarrassing my parents and my girlfriend. The draft 
board director obviously thought it a high privilege to accept a possible one way ticket to the 
killing fields of Southeast Asia to murder and maim for corporate America; however, I 




<3t 


thought otherwise. 

I never went to Vietnam; instead 1 chose discretion and went back to college where I 
joined S.D.S. Many of my male contemporaries did not have a choice, and many more 
succumbed to the incessant pressure to conform to the popular views of the day, so they went 
to Vietnam. 

For American men, society’s effort to convince them to go along and sacrifice their 
lives, an arm, a leg, a mind or whatever for the special interest group of American 
corporations ended in 1973. Today, however, there is a new special interest group with new 

7 
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popular views, largely propagated by the media, trying to enforce conformity and sacrifice 
of men. ( Teminazi sj^ow proclaim men as the source of all the world’s evil, and in order to 
wipe away the blight of men on history, feminists must obtain power to direct the world 
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toward feminist ^values and a feminist\ future. \Under feminazism, there will be no more * \ ^ tj- 'nr 
wars because men cause the wars, j Perhaps, but the person who tried to send me to Vietnam, 
the director of my draft board, was a female. Maybe men directly cause the wars, but 
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females .willingUend men off to the slaughter, especially if it will further their careers. / ~ 
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Dear Editor: 


In your efforts to foist your effete elitist philosophy on the public, you once 
again forgot the old press adage: "Each story has two sides — make sure your 
get both." 


The article "I Want a Wife" by Judy Syfers kowtows to the current 
politically-correct propaganda_pf depictm§fladies as victims and men, or in this 
case husbands, as oppressors. Miss Syfers portrays the role of the wife as 
dreadful and that of the husband as enviable. As with other superficial, 
politically-correct analyses, Miss Syferi*failed to look beyond her own biased 
beliefs to the reality of being a husband in the second half of the twentieth 
century. 


Everyday the husband leaves the house and children to trade 8, 10 or 12 hours 
of his life for the means to provide for his wife and children. Beyond food and 
housing, he must satiate her voracious appetite for material goods in her 
Sisyphean effort to keep up with Mrs. Jones; assuage her relentless vanity with 
expensive jewelry, perfumes, clothes and cosmetics; appease with social status 
her vindictive, vitriolic rantings as age lines her face; satisfy junior’s whining 
for a new toy, bicycle or car; and fulfill his daughter's limitless greed for 
MTV-hyped products. 

At work the husband must win out over others or jeopardize the means of 
satisfying his insatiable dependents. Job stress becomes an ever present 
companion that contributes to the seven-years -shorter life span men have as 
compared to ladies. Many husbands, however, do not have to worry about 
stress, because their assigned role as provider lands them in jobs that kill 




before stress has had a chance ^/evenVaise their blood pressure. In the ten 
most hazardous jobs in America, 98 percent of the workers are men. Every 
year industrial accidents kill fifteen times more men than ladies. 

If an unfriendly nation decides to invade a husband's homeland, he, not his 
wife, will be drafted. The husband will go fight in order to protect his family 
and their way of life. In the twentieth century, 99 percent of the soldiers killed 
in wars were men. Perhaps death is the easy way to survive a war. Of the two 
million young American men who served in Vietnam, approximately 800,000 
suffer from post-traumatic stress syndrome. I wonder if any of these men 
would trade washing dishes for the hell they have gone through all these years. 

In an emergency situation, ladies r -mchidiftg^wiv«sjand children are rescued 
first while men v 4neludmg- ^uoband 6 v /wait, hoping the grim reaper's scythe 
swings slowly enough for them to escape. 

When the bottom of the economy falls out. the main provider of a family, 
usually the husband loses his job,^vhich requires the family to seek 
government assistance. Some welfare programs require the husband to leave 
his home before the wife and children can receive support. As a result, the wife 
still has her children and a roof over her head while the husband walks the 
indifferent streets alone. Approximately 90 percent of America's three million 
homeless are men — not a few because of lost jobs. 

At the other end of the economic scale^where both husband and wife have 
well-paying jobs, government and private support groups' discrimination 
against husbands has virtually no effect. But a form of husband 
discrimination still exists. When the wife has a child, she often has the option 
to leave work to raise the child, to work part-time or return to work full-time. 
The husband also has three options: to continue working, to continue working 



and to continue working. Many husbands would rather stay home with their 
children, but in our present economic-social order, generally only the wife has 
that opportunity. 


Finally, the burdens foisted on husbands and all men by this women's world 
result in men committing suicide five times as often as ladies. For example?'"^ 


appro 





One must wonder: "My God, who would not want to be a wife!" 


Roy Den Hollander 
English: C. Trotter 
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April 5, 1993 


An Invisible Weapon 

Physical violence mainly Injures the body while emotional distress scars the mind 
like a burning knife. Contemporary female groups and polltically-correct media and 
politicians continuously portray husbands as brutal battersr-of their innocent, defenseless 
wives. Trendy t^o^^claim^that a large percentage of America's 50 % divorce rate 
results from genetically programmed physical violence of men against women. The 
media, populace and politicians, however, ignore the incapacitating, genetically 
programmed violence of emotional distress with which many wives harm their husbands 
over the course of years, an injustice which often ends in divorce or an early grave for 
the husband. 

The intentional or reckless infliction of emotional pain on a husband qan result from 

, KpCiX m t tw\ ^ (i (ic l Cul'T'P 

a word, ajtf intonation-ef-voicel an act or a pattern of‘behavior; For example, constantly 
berating or mocking a husband for watching sports or television, as If being addicted to 
soap operas empowers a pedestrian wife to ascend to the haughty role she always 
dreamed of living. In addition, Xpe wife's reckless or perhaps intentional storage of love 
letters concerning in a place where t'heViusband would likely find them would shatter the 
world of any faithful husband who in his life loved only his wife. But add to such infidelity 
that the wife's escapades occurred in the year prior to the birth of a child^ and a 
nauseating doubt will plague the husband until the day he dies -- his child may not be his. 

Physical violence is easy to prove because it leaves physical marks that the 
camera can record. Emotional violence stalks the invisible world of the mind, which 
makes it a near perfect weapon. In today’s world, husbands clearly have a disadvantage 
because you cannot take pictures of the pain some of their wives have intentionally and 
recklessly caused them. The husband can no longer defend himself as the wife twists 
the blade of emotional pain'A* 

Whatever rate of today’s divorce results from physical violence, the same 

fy 

percentage most likely results from the wlve’s use of her invisible weapon -- emotional 
pain. 


j 



J '4k I'l M l* <QJ2r I 


Roy Den Hollander 
English: C. Trotter 


April 12, 1993 



Fear Corrupts 

The purpose of the Feminist Movement is not equality, justice or freedoiii but 
power -- power over men. 

Virtually every female lives with a never-ending fear that nearly any man 
has the physical power to do anything he wants to her. Since men are generally 
physically stronger, any individual man can probably beat up, kill or rape any 
individual female with his bare hands, providing no one else is present to prevent 
the assault. Of course, she wall have recourse to the courts, and if she is dead, the 
prosecutor will try to avenge her, but when a female faces a man in a situation of 
imminent physical violence, she is essentially powerless. 

Such a lack of power to protect their own beings has driven many females to 
an uncontrollable fury and madness thalfspawne.d a slithering, insidious, malicious 
obsession to control men by gutting men’s freedom of thought and speech and 
relegating them to the non-human status of beasts. Feminists, or more 
appropriately Feminazis, use well-proven totalitarian tricks. For example, they 
propagandize their goal numeration of all females, but in reality they aim to warp 

V- ‘I 

iety's institutions into a big sister that relentlessly attacks, humiliates and 
demoralizes men. In addition, while professing the laudable aim to raise the 

trutlkiOs -~ 

onsciousness of both •men and females, Feminazis carry on a campaign of 
indoctrination and social pressure to domesticate men into sheepish Little boys, so 
they will obey the self-righteous, hypocritical, bigoted whims of feminazis who 
assume the role of a scolding mother or shrew. 

At the beginning of the Feminist Movement, many fair-minded women 
simply wanted a level playing field, but now, having tasted powder, they will not 
stop until they reshape the world into ^intolerant hell complete with 
thought-control, inquisitions, intimidation, enslavement and. as one fennnazi^^___^, 
priestess advocates, a reduction in the male populations to 10%. Perhdp^tne 
reduced male population will be kept in protective hamlets surrounded by armed 
guards and barbed wiilyvffere fe males^ an safely pick out their pleasure for the 
night and where females' fears^main entombed. 
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Roy Den Hollander April 19,1993 

English: C. Trotter 

Dollars of War 

Serbians cried havoc and let loose the dogs of war in Bosnia, butchering between 150 
thousand and 200 thousand people, mostly civilians, and raping an estimated 50,000 females, 
many of them children. The Serbian demonic fires of intolerance have torn men from their 
families for summary execution and ignominious burial in mass graves; turned wives, sisters and 
daughters into repositories of Serbian soldiers' semen and toys for mutilation; and targeted 
children of all ages for the entertainment purposes of Serbian sharp shooters and artillery crews. 

Serbian politicians, with financial backing from their bankers, intentionally pumped the 
bellows of ancient wrongs to forge a searing, mindless hatred of Bosnian Muslims. In a ruthless 
pragmatic pursuit of individual wealth and power, Serbia's President and its chief financier 
unleashed the stoked hatred with a vicious use of tanks, airplanes and artillery against millions of 
their former countrymen. The President and chief financier claimed a divine right to defend 
Serbian Christians, by which they really meant that since they have the power to take the lands 
and steal the wealth of their Muslim neighbors, they will. 

As with most ethnic, religious and nationalistic wars, greed for wealth and power drives 
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some politicians and financiers to utterly destroy the hopes and aspirations of millions of innocent 
people. The politicians and financiers view barbarism as a means to make it big — no matter how 
much blood they must spill, bodies they must rend or agony they must inflict. Although the 
politicians order the troops into battle, the financiers must bear much of the guilt for the slaughter, 
rape and torture because without the money to pay the butchers, politicians would not have the 


means to launch such wars of atrocities. 


As is often the historical case with wars, one key financier usually provides most of the 
funding. The Serbs have their key financier who has profited the most from the pain of ripping 
flesh, the agony of approaching doom, the screams and tears of children being raped and the 
shattering of personal worlds. How can it be that near the end of the Twentieth Century one 
relentlessly greedy person can cause such misery? Perhaps the answer lies in that person's gender. 
Dafina Milanovic, a woman with a fondness for large diamonds, heads Serbia's largest bank, 
through which she has financed much of the war in Bosnia and helped keep the Serbian economy 
afloat in the face of United Nations economic sanctions. Ms. Milanovic, a model of new age 
feminism, has also financed numerous smuggling operations, the successful election in Serbia of 
Zeljko Raznjatovic (a fervent Serbian nationalist who led militia rampages in Croatia and Bosnia 
and who has been identified by the United States as a principal war criminal) and some of the 
ethnic cleansing operations of the more violent Serb militia operating in Bosnia. 

Undoubtedly, Ms. Milanovic will be a leading candidate for the National Organization of 


Women's Hall of Fame. 
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October 4, 1993 


New York Times 
Op Ed Page 
229 West 43rd Street 
New York, NY 10036 


Dear Sir or Madam: 


I am submitting the following comment for your Op Ed Page. 


"See Me, Touch Me" 


Antioch College recently adopted a code of conduct for courtship under which a person should 
obtain verbal consent before taking any overt actions to further their romantic intentions 
towards another. The code’s purpose is to prevent the more ardent suitor from foisting their ; ' 

feelings on the more timid person. 


luA 


Since nearly a quarter of a century of feminist ideology has not dramatically changed the 
courting ritual, in which the male is expected to pursue the female, the code comes as a 
welcomed aid to females wanting more decision making power in their romantic lives. 


The code, however, does not go far enough. True empowerment for females during courtship 

will only come with a code that switches the traditional male and female roles. Antioch should 

pass a code that requires females to initiate each step in the courting ritual. So when a lady 

spots a man whom she finds appealing, her role should be to approach him and initiate ihe v 

eeurtshfprr Of course, to be fair to the man, the female should be required to obtain verbal 

consent before proceeding with-eaeh phase of the courtship. 
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Conceptual Foundations Midterm, U6800 Section 5 Spring 1995 

1. The value of theories are their ability to explain and predict phenomena in a relatively wide 
variety of situations. Theories work by logically drawing inferences about phenomena from 
assumptions that are believed to be accurate. Faulty assumptions and limited applicability, or 
incompleteness, diminishes the usefulness, or importance, of a theory. 

Realism, Neoliberalism and Reflectivism 

Realism assumes that states exist in an anarchic relationship with each other because there is no 
higher authority to prescribe and enforce rules governing state conduct. Without a Hobbesian 
"Leviathan" to balance competing interests, individual state goals will often bring states into conflict 
with each other. Neoliberalism also describes the international system as anarchic but considers it an 
ordered anarchy because the observed relations among states exhibit numerous instances of the use of 
cooperation rather than conflict in resolving competing state goals. For example, European states have 
decided to cooperate in the areas of international trade and welfare by establishing an international 
institution, the European Union, to prescribe and enforces relevant rules. Reflectivists assume that 
states evolve into a community with commonly shared norms and aspirations that causes states to 
avoid conflict in furthering state goals. 

Since there is no authority higher than the state, realism believes the only important actors in 
the international arena are states. Neoliberalism concurs that states are important actors because they 
possess a monopoly on military power, but other important actors also exist. Over the past 30 years, 
the rapid growth of transnational economic transactions has given rise to international regimes (rules 
governing relations among states in a particular area) such as GATT and ASEAN in an effort to 
facilitate the free flow of goods and finance capital across state borders. Multinational corporations, 
such as Exxon, that have higher sales per year than the GDP of most states exercise considerable 
economic power. Wealthy multinationals impact the economy of their home country by transporting 
jobs overseas to host countries or repatriating overseas' profits. Host countries may be impacted by the 
creation of jobs, in-flow of investment capital, transfer of technology or the export of profits and raw 
materials out of the country. Realists recognize the impact of international regimes and multinational 



corporations but assert that were the interest of these institutions to significantly conflict with the state's 
interest, the state would control the institutions activities. Reflectivists assume ideas play the key role 
in international politics because ideas determine the decision maker's material values; that is, the 
material reality the decision maker is pursuing. 

According to realists, the aim of the state is survival, which it achieves by promoting its 
perceived national interests in order to not only avoid control by another state but to increase its 
influence over other states in the international system. The only means for assuring survival is self-help. 
The state must look to its own resources and abilities to protect itself and promote its interests. 
Neoliberals also consider the furthering of national security interests to be a primary motive of states 
but would temper the competitive and conflict producing drive of the state for security with 
cooperation. For instance, a state can enter into alliances with other states that agree to provide 
military assistance for any member of the alliance rather than engage in an unilateral military buildup 
that could fuel an arms race. Realists would argue that an agreement without a supranational entity to 
enforce the agreement or punish states that breach it provides very little assurance of security. One 
state may switch its alliance to a threatening state or refuse to provide assistance when needed. Some 
realists view alliances as useful but with the caveat: a state should be able to rely on itself if the alliance 
fails. Neoliberals would counter that security alliances like NATO have worked in deterring 
aggression.. Furthermore, even absent a security agreement, states with social, economic and historic 
ties and mutual interests have provided security for each other. For example, the United States' 
protection of Japan following World War II and the United States' aid to England under the lend-lease 
program in 1940. Reflectivists and some neoliberals call for the use of collective security systems to 
assure security rather than self-help and alliances that maintain a balance in the distribution of political 
and military power. Under collective security, a threat to any member is considered a threat to all 
members, who are obligated to respond. (Collective security differs from alliances where the 
agreements usually involve only a few states and have specific conditions that must be met before the 
agreements become binding.) Realists criticize collective security systems as embroiling states in 
conflicts that will not further a state's interest and as unworkable because states cannot be bound to 
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collective security agreements and are unlikely to aid another nation unless their interests are 
threatened. For example, the League of Nations failed to follow its collective security purpose by 
organizing a defense for Ethiopia and Manchuria when they were attacked. In response, reflectivists 
refer to the United Nations, which provides some degree of collective security through its peace 
keeping operations, but generally, reflectivists can only look to failed attempts (such as the United 
States willingness to provide military assets for a U.N. standby force in 1946) and postulate that 
increased interdependence among states and the sharing of common values will lead to an effective 
collective security system. 

The anarchic, self-help international structure requires a nation to have power in other to 
survive free of the controlling influence of other states. The realist road to power lies through internal 
efforts (moves to increase economic capability, to increase military strength, to develop clever 
strategies) and external efforts (moves to strengthen and enlarge one's own alliance or to weaken and 
shrink an opposing one). (Waltz 1979). Economic power becomes a means to military power under 
realism. Neoliberals hold that military power is not the only and perhaps not even the dominant force 
in international relations today. The industrial democracies of North America and Europe have 
extensive relationships but military power as an instrument of foreign policy with respect to each other 
is insignificant. The battlefield of the 21st century is shaping up to be economic rather than military, 
according to Neoliberals and the state with the greatest economic power will be able to prevail over 
other states. The most militarily powerful state in the history of the world, America, is now threatened 
with becoming a lesser economic power behind the European Union and Japan, in part, due to 
America's extensive military spending in 1980's. Realists consider the military spending of the 1980's as 
crucial in defeating the Soviet Union by forcing it to bankrupt itself on armaments. The realists, 
however, are now in a bind in that it appears America cannot maintain its military preeminence and 
economic leadership. Neoliberals and reflectivists criticized the realists' assumption that the means to 
security is through arms by noting that a state which arms solely for defense may be seen by other 
states as arming for offense; thereby increasing fear and the chance of a preemptive attack by other 
states. A spiraling arms race may result in which each state achieves less security because other states 
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view it more suspiciously. Neoliberals would opt for arms control treaties to limit the cycle of fear that 
leads to ever increasing armaments and decreasing security. Reflectivists believe states' aspirations for 
lasting peace will change their behavior to make world disarmament possible. They believe the only 
truly secure world will be one without arms. However, a disarmed world will probably not provide 
greater security so long as there exists an aggressive state. 

Realism's limitations prevented the theory from explaining the emergence of cooperative 
institutions in Europe following World War II, determining which policies out of a vast array best serve 
a state's interest, explaining whether powerful states are more likely to act aggressively, predicting the 
end of the cold war, accounting for the transformation of the international system to one apparently 
more concerned with ethical values and dealing with international problems that include environmental 
damage, global warming, ethnic conflicts and disease epidemics. Despite such drawbacks, realism 
provides a relatively simple and quick method of decision making for executives and a basis of 
generalities on which to build with other theories that reach phenomena realism does not. Realism 
explained the preoccupation with military power, the cold war arms race, imperialism and the struggle 
for hegemony after World War II until the end of the Soviet Union. But the international system's 
current emphasis on interdependence requires a theory that focuses on cooperation and economic 
power. 

3. International politics can be analyzed on three levels: individual, domestic or systematic. An 
individual level analysis looks for determinants of international behavior by focusing on the personal 
attributes of persons ranging from the ordinary citizen to key decision makers for government and non 
governmental organizations. The domestic level attempts to explain and predict international activities 
by analyzing a state's internal characteristics such as the form of government. Systemic analysis looks 
at activities beyond a state's borders and the relationships among states and non-state organizations to 
understand international behavior. Systemic analysis deals with alliances among states, world trade, 
international law and the distribution of political, military and economic power. 
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Realism advocates a systemic approach called structural determinism. (Waltz, 1979). It 
assumes that states exists in an anarchic environment without external protection from the hostile 
actions of other states and that every states primary objective is to survive; therefore, each state must 
rely on its own actions for security. The actions a state takes will be determined by its effort to 
maintain its sovereignty in an almost free-for-all environment. Those actions are constrained and 
determined by the structure of the international system in which states exist because it is that system 
states must react to in order to survive. Since foreign policy making entails a state's maneuvering to 
preserve its independence in an anarchical world, any foreign policy decision will be largely 
independent of domestic characteristics; therefore, to explain and predict a state's foreign policy only 
requires an understanding of its position in the world order and not its internal attributes. Each state 
can be viewed as a unitary actor without internal features and occupying a position in the hierarchy of 
political, military and to a lesser extent economic power. The unitary actor model, however, fails to 
account for the fact that individuals make foreign policy decisions. While a systemic structure may 
push decision makers in a particular direction, their values, beliefs and psychology will also have an 
impact. Furthermore, the unitary view does not account for the different players involved in the foreign 
decision making process within a state and how they are influenced by other groups within the state. 

A second major tenet of realism's structural determinism is that states reach their foreign policy 
decisions through a rational process. The decision making process includes recognizing and defining 
the international problem, which requires an extensive search for all available facts; deciding on a 
desired goal, which requires an ordering of values to be achieved; listing all feasible policy options and 
their costs; and choosing the policy with the greatest likelihood of achieving the state's goals. The 
rational model of policy making fails to account for the reality that available information on an 
international problem is often incomplete and inaccurate, selection of an end may be influenced by 
organizational interests within the state, competing options may receive only cursory attention and the 
policy chosen may result from compromise rather than objective decision making. Additional flaws 
with realism's structural determinism is its inability to determine the means states use to achieve their 
ends. For instance, states may build up their military, enter into alliances or refrain from action while 
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another state with similar interests acts. Most international problems do not involve extreme situations 
so the emphasis on such situations is misplaced. When a state's survival is not threatened, structural 
determinism cannot predict whether the international system of rewards and punishment will have 
greater weight than domestic arrangements of rewards and punishment. (Skidmore and Hudson). By 
creating a false belief that state actions are preordained, structural determinism creates a self-fulfilling 
prophesy where decision makers believe they cannot change the international environment, so they fail 
to try. Finally, the behavior of non-superpower states is not explained by structural determinism. 

A number of theories try to correct the failings of structural determinism by using a domestic 
level considerations. The two-level game theory of international negotiations assumes that foreign 
policy decision makers seek and maintain domestic political power by constructing coalitions with 
domestic groups. At the same time, decision makers seek international agreements and relations that 
advance their state's national interests. (Putnam). The interest of a domestic coalition may not always 
coincide with national interests. For example, prior to the depression of the 1930's, the industrialized 
countries, prodded by their local manufacturers, erected barriers to imports, which reduced the 
competition for local manufacturers, and devalued their currencies, which increased the exports of local 
manufacturers. The spiral of tariff barriers and devaluations drastically reduced world commerce and 
contributed to the worldwide economic downturn. Rational policy makers pursuing their states' 
interests would have concluded agreements, similar to those reached after World War II, to check the 
decline in worldwide commerce. They did not because, in part, their political power base included 
local manufacturers. As a result of conflicts of interest between domestic groups and the state, the 
international agreements that policy makers enter into are limited by domestic considerations. Many 
states require ratification of international agreements by elected legislators who are subject to lobbying 
pressures. Intense lobbying by unions threatened NAFTA. Agreements that do not require ratification 
by elected officials may still lead powerful groups to oppose an agreement by defeating the policy 
maker in the next elections. 

Policy decisions require advice, information and execution. Policy makers rely on 
organizations, bureaucracies, to provide all three. In theory, bureaucracies increase efficiency through 
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specialization, avoidance of duplication and consistent rules of procedure. In reality, the theory that 
bureaucracies provide a rational and effective means of reaching and executing foreign policy does not 
hold up. Bureaucracies limit the range of policy alternatives because their preset rules of procedure 
limit their actions. In the 1962 Cuban missile crisis, the Navy's procedure for blockades was to stop 
incoming ships at a certain number of miles from their destination. Kennedy wanted the blockade of 
Cuba closer to the Cuban ports to give the Russians more time to decide. The Navy ignored 
Kennedy's order. Members of the same bureaucracy develop a common perspective of the world and 
such conformity discourages innovative and imaginative thinking. Bureaucrats often develop a loyalty 
to their organization that causes them to color information to reflect favorably on it and provide policy 
suggestions that further their organization's power. The bureaucratic approach is not useful in 
predicting foreign policy decisions because it is too context specific to provide predictive rules. As a 
tool for understanding the foreign policy decision making process, however, the bureaucracy model 
provides valuable insights, especially into the ubiquitous nature of bureaucrats in fighting as a 
determinate of policy. 

Another domestic level approach argues that the form of government determines foreign 
policy. In a democracy, policy makers are more directly accountable to the will of the people, who will 
have to pay the price of any foreign misadventure. Independent institutions that include the electoral 
process, legislature, courts, lobbying and the media provide mechanisms for influencing officials foreign 
policy decisions. During the Vietnam War, civil disobedience, and the media ended the political career 
of Lyndon Johnson and pressured Richard Nixon to withdraw American troops. Vietnam War 
opposition reflected the pluralist theory where groups as diverse as Students for a Democratic Society, 
Black Panthers, Young Lords, unions, hippies, migrant workers and middle class Americans coalesced 
around a single issue. Effective pluralistic movements, however, do not often occur, which limits the 
usefulness of the pluralism hypothesis. The more widely applicable societal bloc theory assumes that 
substantial domestic political power is controlled by a relatively few stable and enduring societal blocs 
that have narrow, self-serving interests. In a clash between a societal bloc's interest and the nation's 
interest, policy makers may give extensive weight to a powerful societal bloc's position. For example. 
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the American auto industry succeeded in reducing the import of less expensive Japanese cars. 
Consumers were harmed by having to buy American cars at higher prices solely because they lacked 
the impact of an elite societal bloc. Consumers could not overcome the difficulty of organizing large 
numbers of persons with a small stake in the issue. 

Neomerchantilism theory provides a domestic explanation for foreign trade policies. Economic 
theory holds that unrestricted world trade will enable each nation to specialize in the products and 
services it provides most efficiently. The net result would be an efficient allocation of the world's 
resources. Some states, such as Japan, however, have chosen to erect trade barriers that create trade 
surpluses for themselves. The increase in exports over imports benefits Japan's domestic welfare at the 
expense of the domestic welfare of its trading partners. 

Structural determinism fails to provide explanations or predictions of the influence of ethnic 
groups. Realism assumes an individual's primary allegiance rests with the state, which misses the fact 
that many persons identify first with an ethnic group. Ethnic groups are important international actors 
because they can reduce a state's cohesion and ability to act rationally. Since vast numbers of ethnic 
groups challenge a state's authority, and any one ethnic group includes many diverse persons with 
varying interests, formulating a coherent ethnic theory of foreign policy has not yet occurred.. 

Structural determinism provides a useful approach to understanding foreign policy decisions 
because the assumptions of the state as a rational-unitary actor permits generalizations about states' 
behavior in similar situations. The external environment generally sets the base line of expectations 
since only rarely can the impact of the international system be ignored. Structural determinism, 
however, cannot explain or predict every policy decision of a state, ft needs to be supplemented with 
domestic level approaches in the realm of explaining state actions. Domestic analysis' value is presently 
restricted, however, to explaining state action rather than predicting because a comprehensive theory of 
domestic politics has not been developed. 
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Matthew Arnold 


AM 

Why faintest thou? 1 wandered till I died. 

Roam on! The light we sought is shining still. 
Dost thou ask proof? Our tree yet crowns the hill , 
Our Scholar travels yet the loved hillside. 


Dover Beach 

The sea is cairn tonight. 

! he ' itie is full. the moon lies fair 

L'non :he straits; on the French . oast the light 

'■ beams and is gone: the (.hits >t England stand, 

3 Glimmering and vast, out in the tram mil bay. 
Come to the window, sweet is the night-airi" 

Only, from the long line of snrav 
'd here the sea meets the moon-blanched land. 
Listen: you hear the grating roar 
:o Of pebbles which the waves draw back, and fling, 
At their return, up the high strand. 

Begin, and cease, and then again begin. 

With tremulous cadence slow, and bring 
The eternal note of sadness in. 

13 Sophocles long ago 

Heard it on the Aegean, and it brought 
Into his mind the turbid ebb and flow 
Of human miserv; ■ we 
Find also in the sound a thought. 

Hearing it by this distant northern sea. 

The Sea of Faith 

^ as once. too. at the full, and round earth’s shore 
Lav like the folds of a bright girdle furled. 

But now I only hear 

25 Its melancholy, long, withdrawing roar. 
Retreating, to the breath 
Of the night-wind, down the vast edges drear 
And naked shingles 1 of the world. 

Ah, love, let us be true 

30 To one another! for the world, which seems 
To lie before us like a land of dreams, 

So various, so beautiful, so new, 

Hath really neither joy, nor love, nor light. 

Nor certitude, nor peace, nor help for pain; 

35 And we are here as on a darkling plain 

Swept with confused alarms of struggle and flight, 
Where ignorant armies clash by night. 


3. Compare Sophocles’ Antizone, lines 583-91. 

4. Beaches covered with water-worn small stones and,, pebbles. 
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Here is one example that sounds 
•familiar: “The streets of our coun¬ 
try are in turmoil. The universities 
are filled with students rebelling and 
rioting. Communists are seeking to 
destroy our country. . . . The Re¬ 
public is in danger . . . from within 
and without. We need law and or¬ 
der. Yes, without law and order our 
nation cannot survive. Elect us and 









we shall restore law and order.” The 
words were spoken by Hitler in 




Hamburg, Germany, in 1932. 
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Webster s New American Dictionary 


By ANTHONY LEWIS 

Provocation (n.): Dispatch of 
Russian pilots, at Egyptian 
Government’s request, to 
help defend Egypt against 
Israeli air attacks. Flying of 
actual combat mission by So¬ 
viet pilots over Egyptian ter¬ 
ritory is a dangerous provo¬ 
cation. 

Action for peace: Dispatch of 
American' troops, bombers 
and helicopters into Cambo¬ 
dia, without informing the 
Cambodian Government, to 
prevent attacks that Vietna¬ 
mese Communist forces there 
-^.?re said to be ..planning 
against South Vietnam. 

Violation of neutrality: Pres¬ 
ence of North Vietnamese 

. and Vietcong in Laos and 
Cambodia. Usually used with 
adjective blatant. 

Aggression: Similar to above; 
Communist military activity, 
as in “massive military ag¬ 
gression in Laos and Cam¬ 
bodia.” 

Respect for sovereignty and 
neutrality: Entry of massive 
American forces into neutral 
country. 


Privileged sanctuary: Area 
where t e enemy can rest 
and regi >pp in safety. See 
Laos, Cv nbodia. Do not see 
Thailand. Hawaii or other 
base and recreation areas for 
Americai forces. 

Humiliation What the United 
States a /oids by widening 
the war i.i Indochina, alienat¬ 
ing her oidest friends abroad 
and shattering the social 
peace at home. 

Character: ,What the United 
States d monstrates by in¬ 
vading Cambodia. 

Demilitarized zone: Border 
strip 11 ween North and 
Souiif=L mam that may be 
crossed «y air but not by 
land. ; 

Reckless game: Shooting at 
American reconnaissance 
planes tlat fly over North 
Vietnam. Americans do not 
shoot at North Vietnamese 
planes O'er South Vietnam 
since thee are none. 

Warning: S itement by Penta¬ 
gon offii al that American 
planes w; bomb North Viet¬ 
nam if i troops cross the 
demilitar. d zone. Note: 
Some ph 'logists think this 


word refers to even's that 
have already happened. 

Threat: Statement by Commu¬ 
nist officials in Hanoi, Pe¬ 
king or Moscow criticizing 
U.S. escalation of the war. 

Negotiation: Process leading to 
confirmation of the Thieu- 
Ky Government in Saigon. 

Intransigeance: Communist re¬ 
fusal to join in above process. 

Pretext: Excuse put forward by 
perfidious foreign govern¬ 
ment for criticism of Amer¬ 
ica; e.g., “any government 
that chooses to use these ac¬ 
tions [the invasion of Cam¬ 
bodia] as a pretext for ha rm- 
ing relations with the Unit¬ 
ed States . . .” 

Intolerable attitude: Intransi¬ 
geance, aggression of provo¬ 
cation by foreign power justi¬ 
fying American military ac¬ 
tion. 

Constitution: Document em¬ 
powering the President of the 
United States to invade any 
country when he finds an in¬ 
tolerable attitude. 

Pitiful helpless giant: What the 
United States would be if its 
President did not order an in- 
yasion in these circumstances. 


Credibility: Maintenance of the 
belief that the United States 
is a superpower that angers 
easily and will use its mili¬ 
tary force suddenly, without 
notice or consultation. 

Counsels of doubt and defeat: 
Argument that the United 
States has no vital interests 
in Vietnam, is destroying its 
own fabric and reputation by 
staying there and should get 
out. 

Patriots: Those who believe 
that in time of war the U.S. 
Government is always right. 
See accompanying historical 
volume s ectionjpn Germany, 
I33JM5. 

Bums: College students who* 
think there is something to 
protest about in the United 
States. 

Soft-headed liberals: Americans 
who voted for Richard M. 
Nixon because they thought 
he had developed confidence 
and self-control and would 
be more likely than Hubert 
Humphrey to stand up to 
military pressure and get us 
out of the Vietnam war. 

Allies: Archaic. See previous 
editions of dictionary. 


yj (k rw-C-'n C£yv\ vec “ , 'f" ^ d J2fh\£ '-i'bcv^Cj 

f® <ta J^n t -4 kks? jusje ^ 
t/Jvr'H a . 


and even Scotto’s own workers. Lincoln 
Steffens said it at the start of the 
muckraking era: “Political corruption is, 
then, a process. It is not a temporary evil, 
not an accidental wickedness. ... It is a 
natural process by which a democracy is i 
made gradually over into a plutocracy.. . . j 
If this process, goes on, then this American | 
republic of ours will be a government that 
represents the organized evils of a privi¬ 
leged class.” The electronic weapons used 
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Tou say fifty or a hundred times in the morning, fifty or a 
hundred times at night, for, say. ten days, until it affects 
the self-conscious mind: 

Success is achieved "by those who try. 


“it’8 the realization that if 
y° u re going to do something, 
now s the time to do it,” she said. 

It very often can be a motivator 
to have that child, write that book, 
try that job. A lot of people have 
some profound, personal life 
growth. ____ 



TO STAY BEHIND BARS UNTIL USE AND OLD 
ABE ACCEPT THEM, AND ALL CHANCES OP 
DOING GREAT DEEDS IS GONE BEYOND 
RECALL OR DESIRE - EOWYN 


r “There is a hunger in us for something 

more than the money standard,” said Mr. 
Baker, a columnist for The New York 
Times, “for some assurance that our lives 
have been not merely successful, but valu¬ 
able — that we have accomplished some¬ 
thing grander than just another well-heeled 
loudly publicized journey from the diaper to 
the shroud. In short, that our lives have 
been consequential.” 


“If we can look at total failure in 
ourselves without the glimmer of 
success; if we can meet the fact of 
utter hopelessness, utter uselessness, 
utter worthlessness, meet it face to 
face in ourselves and feel every part of 
it all around us; then we are truly 
strong. ” 

from “A Candle in Hell” 
By Robert DeGrimston 


' it£ riot tHe critic who counts, not the man 
who points out how the strong man stumbled, or 
where the doer of deeds could have done betteij 
The credit belongs to the man who is actually 
in the arena; whose face is marred by dust and 
sweat and blood; who strives valiantly; who errs 
and comes short again and again; who knows the 
great enthusiasms, the great devotions, and 
spends himself in a worthy cause; who, at best,- 
knows in the end triumph of high achievement; 
and who, at worst, if he fails, at least fails 
while daring greatly, so that his place shall 
never be with those cold and timid souls who 
know neither victory nor defeat. 

Teddy Roosevelt 
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Nonetheless, prophets dt- 
the future of human con¬ 
sciousness see biofeedback as 
one small step toward greater 
autonomy and awareness. The 
children of the future may 
look back on us as little 
more than Neanderthal men, 
crude creatures who were un¬ 
able to control our feelings, 
our physiology—and unable 
to play upon the instrument 
of the brain. ■ 


Another popular item is the 
Vulcan pendant, the IDIC, as 
worn by Mr. Spock in the episode 
“Is There in Truth No Beauty.” 
The IDIC (Infinite Diversity in 
Infinite Combinations) 
represents a Vulcan belief that, 
beauty, growth and progress all 
result from a union of the like and 
unlike. Designed by Rod- 
denberry, it is a Florentine Silver 
triangle juxtaposed over a 22 kt. 
gold-plated circle with an off-set 
vhite eemstono It nooc_f«. *■» *“ 
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Quotation of the Day 

“One can recognize the provocations which ofter*\ 
accompany civil disorders, but trained law enforcement i 
personnel have a responsibility to keep their cool and 
to utilize only such minimum force as is required to 
protect the safety of the general public, the bystanders 
md themselves."—Attorney General Mitchell. [20:2.] 
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Metaphysics 

And 

Popcorn 

On the morning of what was to lie a 
momentous day, I decided to dip a toe 
into the rushing stream of the modern 
world hy seeing the movie “Flash- 
dance.” Little did I then suspect that 
this movie, about which the intelligent¬ 
sia has been quite rude, actually un¬ 
locks the mystery of the human race’s 
place in the cosmos. 

It is about a young lady welder (no 
kidding) in Pittsburgh who in the eve¬ 
nings performs in a blue-collar bar 
where she dances like a dervish and 
twists her comely self as though she I 
is auditioning for the role of a soft 
pretzel. 

Like “Breaking Away,” which was 
set in Bloomington, Ind., and “Person¬ 
als," which was set in Minneapolis-St. 

Paul, and “Diner,” which was set in 
Baltimore, “Flashdance” is almost lyri¬ 
cal about a place that does not often 
evoke lyricism. (“0, Pittsburgh”? "Let 
us now praise Bloomington?”) 

Our lady welder is to her gender, and 
her end of Pennsylvania, what “Rocky” 
was to Philadelphia. She is a monument 
to upward mobility through sweat. By 
grit and pluck (and pumping iron) she 
dances her way into, yes, of course, our 
hearts, but also into ballet school. In the 
last scene she is in the arms of her lover, 
another upwardly mobile type who has 
risen from a rough neighborhood to a 
Porsche, and owns the dark, satanic mill 
where our lady welds. 

Her language is, I gather, a badge of 
emancipation these days. That is, it 
would cause blushes beneath deck in a 
troop ship. But her clothes have be¬ 
come a commercial force. In the Jun¬ 
iors department at Woodward & Lo- 
throp in Chevy Chase and across this 
broad land, you can buy the “Flash- 
dance” look. 

When our heroine wends her weary 
way home after a hard day over the 
acetylene torch, she slips into some¬ 
thing . . . well, “comfortable” hardly 
does justice to it. It is so loose she al¬ 
most slips right out again. The Flash- 
dance look is a ragged sweatshirt hang¬ 
ing off one fetching shoulder and 
barely hanging on the other. A tear or 
two is required, and at stores that 
know their stuff you can now buy pre¬ 
torn and elegantly unfinished gar¬ 
ments. For halfhearted flashdanccrs, 
some garments come equipped with 
snaps that can snap up the torn look 
and make the thing whole for, I guess, 
formal occasions. 


What is the world coming to: n> a 
place it has been before. In his new book 
“Lost in the Cosmos: The Last Sell-Help 
, Book,” Walker Percy recalls that when 
Wallis Warfield Simpson appeared at 
Ascot with the second button of her 
blouse inadvertently unbuttoned, lots of 
women began leaving their second but¬ 
tons unbuttoned. And when John Wayne 
was filming “Red River," and his belt 
buckle slipped to one side, lots ot men 
slipped their buckles sideward. 

Cosmos? I t hought we were in places 
like Pittsburgh. Percy says: Pittsburgh, 
cosmos, what’s the difference? The 
fading of religious explanations ol 
mankind’s place in the cosmos has left 
the self dislocated and without identi¬ 
ty. So people put on new identities — 
Mrs. Simpson’s, or John Waynes, or 
our lady welder’s. 

Liberated by skepticism from the re¬ 
straints of religion, by democracy from 
social oppression, by technology from 
drudgery, the modern individual is tree 
to do as he or she pleases. And what 
does it please him or her to do? Unbut¬ 
ton the second button, slip the belt 
sideward, don a pre-torn jersey. 

This is not to say that modern life is 


problem-free. Percy cites this letter to 
Dear Abby: “I am a 2J-year-old liberated 
woman who has been on I he Pill lor two 
years. It’s getting pretty expensive and I 
think my boyfriend should share halt the 
cost, but 1 don’t know him well enough 
to discuss money with him." 

That lady may be lost in the cosmos, 
and so may we all be, whether we know 
it or not. But the lady welder, unlike 
those derivative selves who want to 
dress like her, is comfortable in the 
cosmos, and not just because her 
clothes arc so comfortable. 

She is like two persons Percy men¬ 
tions—Franz Schubert, who sat in beer 
halls writing heeler on the tablecloths, 
and Pablo Picasso, who sat in restau¬ 
rants molding animals out of bread. 
She is so totally absorbed in a vocation 
—both a gift and a mastering passion 
- -that she has no time to be absorbed 
with the seifs worries about itself And 
that is the moral of the story: you can 

pii i ni ic happiness i i v we a r i ng .. a _’. 

l ersevTYou can ca tch it hy being t 
at som ething you love. - 

You thought “Flashdance" was just 
music? It is metaphysics, of which they 
have some in Pittsburgh. 



He'chose to read ‘'Ithaka” at uie 
funeral. A translation by Edmund 
Keeley and Philip Sherrard for “C. P. 
Cavafy/Collected Poems," (Prince¬ 
ton University Press, 1992), reads: 

As you set out for Ithaka 
hope the voyage is a long one, 
full of adventure, full of discovery. 
Laistrygonians and Cyclops, 
angry Poseidon — don’t be afraid 
of them: 

you’ll never find things like that on 
your way 

as long as you keep your thoughts 
raised high, 

as long as a rare excitement 
stirs your spirit and your body. 
Laistrygonians and Cyclops, 
wild Poseidon — you won’t encoun¬ 
ter them 

unless you bring them along inside 
your soul, 

unless your soul sets them up in 
front of you. 

Hope the voyage is a long one. 

May there be many a summer 
morning when, 
with what pleasure, what joy, 
you come into harbors seen for the 
first time; 

may you stop at Phoenician trading 
stations 

to buy fine things, 
mother of pearl and coral, amber 
and ebony, 

sensual perfume of every kind — 
as many sensual perfumes as you 
can, 

and may you visit many Egyptian 
cities 

to gather stores of knowledge from 
their scholars. 

Keep Ithakacq always in your 
mind. 

Arriving there is what you are des¬ 
tined for. 

But do not hurry the journey at all. 
Better if it lasts for years, 
so you are old by the time you 
reach the island, 

wealthy with all you have gained on 
the way, 

not expecting Ithaka to make you 
rich. 

Ithaka gave you the marvelous 
journey. 

Without her, you would not have set 
out. 

She has nothing left to give you 
now. 

And if you find her poor, Ithaka 
won’t have fooled you. 

Wise as you will have become, so 
full of experience, 
you will have understood by then 
what these Ithakas mean. 
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The Man in the Glass 


When you get what you want in your struggle for self. 
And the world makes you king for a day. 

Just go to the mirror and look at yourself 
And see what THAT man has to say. 

For it isn't your father or mother or wife 
Whose Judgement upon you must pass; 

The fellow whose verdict counts most in your life 
Is the one staring back from the glass. 

Some people may think you're a straight-shoot in chum 
And call you a wonderful guy. 

But the man in the glass says you're only a bum 
If you can’t look him straight in the eye. 

He's the fellow to please, never mind all the rest. 
For he's with you clear up to the end 
And you've past your most dangerous, difficult test 
If the man in the glass is your friend. 

You may fool the whole world down the pathway of years 
And get pats on the back as you pass. 

But your final reward will be heartaches and tears 
If you've cheated the man in the glass. 



q 

K_/ ome contend that we are here only 
^ v chance, as stepping-stones in the 

solution of the species. Others insist that 
our lives are predestined by a divine will. I 
cannot accept either of these extremes 
because they are based on the false 
premise that we have no control of our 
destiny. 

Unless a person has a reason to live, he 
dies—first mentally and then physically. 
Self-gratification is not an adequate 
reason to live. Only a life lived for others is 
worth living. We cannot live a full life 
unless we have a purpose bigger than 
ourselves. We all cannot expect to be great 
philosophers, scientists, statesmen or 
business leaders. But we must always seek 
to reach up and reach out to achieve our 
full potential. Some of the most heroic 
lives are lived by those who cope with the 
tragedy, adversity and daily drudgery of 
life and rise above it. It is a mistake to 
assume that we can ever achieve 
perfection. But it is an even greater 
mistake to cease trying. Without risk 
there will be neither success nor failure.^ 
As Thomas Aquinas observed: If the 
primary aim of a captain were to preserve 
his ship, he would keep it in port forever. 

—4 

Richard Nixon 

is the thirty-seventh President 
1 the United States. 
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_JL_ o make a dent. 

Studs Terkel 

is a Pulitzer Prize-winning oral historian, radio 
personality and author. 
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ince the beginning of civilization 
we have explained our existence in terms 
of what we could observe. We assumed 
that the constellations in the heavens 
above and the beauty of nature on 
the earth below were there for some 
purpose. In the hierarchy of medieval 
times, explanations for man’s existence 
altered significantly. With the beginning 
of the fifteenth-century European 
Renaissance, our context changed and the 
supernatural no longer remained at the 
center of things. Instead, an era of 
individual empowerment began. The idea 
of perspective was introduced into art, and 
the Cartesian-Newtonian explanation of a 
well-ordered universe, with us at its 
epicenter, created the context for 
understanding that has shaped the next 
half millennium. What has really changed 
during this period has been our ability to 
process information, thanks to the 
emergence of the printing press and an 
explosion in literacy. Thus our ability to 
understand our existence has changed 
as well, as the spiritual has been 
superseded by the rational. 

Today the amount of information 
accessible to us is a million times greater 
than that available to our ancient 
ancestors. We now know that things exist 
on a scale that is infinitely large yet also 
extremely small. Today the most 
interesting philosophers are the physicists 
and scientists who are able to observe and 
describe a theoretical reality of the 
ultimately large and the ultimately small. 
They are among the first to see that the 
context for understanding has 
changed...again. The precision of a 
mechanical universe no longer explains 
enough. Once again our curiosity is 
teased. As our ability to process 
information expands, new contexts are 
formed—later to be personalized by 
artists, poets, scholars and other shapers 
of society. 

What most distinguishes humans from 
other species is our ability to learn, 
remember and use abstract information. 
Between the ages of one and three years, 
children have an amazing intuitive 
ability to absorb massive amounts of 
information that is unequaled at any other 
time in their lives. It is curious that we 
seem so unimpressed that a child can 
simultaneously learn two languages 
without confusing them at this early age. 
We think we can teach them our 
experience and wisdom, yet there is so 
much more we can learn from them. 

In the near future, quantum 
microelectronics promises to increase 
information-processing capabilities by a 
factor of a billion. In less than a century a 
generation of very young-children may be 
combining their intuitive abilities to 
observe, discover and massively absorb 
information with the assistance of 


personal information technology tools 
that we as yet can’t even imagine. It’s 
likely that we will see a breakthrough in 
our conclusions about why we exist that 
will be as extraordinary as the 
breakthrough experienced during the 
Renaissance. 

Maybe we will discover that the only 
true reality is a state of mind, shaped by 
the information we can process and 
^jjpntexts in which we see it. Maybe the 
Supreme Being we call God can be best 
appreciated as the power of ultimate 
understanding. Maybe our destination has 
always been to learn and grow as we 
approach the light of ultimate 
understanding. Only the context and our 
ability to process information changes. 

John Sculley, 

chairman and chief executive of 
Apple Computer Inc., helps promote 
East-West technological ventures and 
is Chairman of the National Center 
for Education and the Economy. 
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. o look for a purpose in Life outside 
Life itself amounts to killing Life. 

Reason is given by Life, not vice versa. 

Life is prior to meaning. Life does not die, 
sing the Vedas. Christ came so that we 
may have Life, say the Gospels. Ah, these 
terrific Westerners who anguish over 
questions other cultures ask with more 
detachment and serenity, who are 
believers to the marrow even in their 
desacralized existence! Human life is 
joyful interrogation. Any answer is 
blasphemy. 


Raimon Panikkar, 

Catholic priest and Hindu scholar, writes 
about the philosophy of religion. 
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fhy are we here? What is the 
meaning of life? 


These two questions cannot really be 
answered with the mind alone, though 
intellect can clarify issues and help to 
point the way. Ultimately, one answers 
these questions existentially—through a 
life lived. 

Life is given without our input. We live 
on the dash between our birth date and our 
death date. The dash does not give us 
answers, it gives us options and 
opportunities. Each of us gives a “faith 
response” and affirmation in every 
nanosecond of our daily lives as to why we 
think we are here and what purpose our 
life has. 

Through faith—hopefully on the other 
side, not just this side, of reason—I 
believe we are here to do God’s will. God’s 
general will is for us to join Him as mortal 
co-creators in seeking to apply means 
and ends that are consistent with His 
nature—which includes love, power and 
justice—in preserving and making the 
world, others and ourselves all that it, they 
and we should and can be. 

To fulfill His general will, God’s 
specific will for our individual lives is 
revealed to us through the gifts He gives 
us, the context into which we are born, the 
needs we see around us, our feelings, 
interests and experiences, our own reason, 
combined with wise counsel from others, 
personal prayer and an inner assurance 
for each of us that this is right. 

Each of us has a calling. Voco, “to 
call,” is the Latin base of the word 
vocation. Thus each of us, not just clergy, 
is called by God to his or her vocation. No 
one on the giving or receiving end ever 
seems to regret this truth at the end of his 
or her life: that the key to life is service to 
others, service rendered in a way that is 
liberating and not demeaning. We are not 
each other’s “keepers,” we are each 
other’s brothers and sisters. And it is in 
struggle and service with our brothers and 
sister's, individually and collectively, that 
we find the meaning of life. 

Jesse Jackson, 

Baptist minister, civil rights leader and 
the District of Columbia’s shadow senator, 
campaigned for the Democratic nomination 
for the U.S. presidency. 
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believe that man has three basic 
ualities: a sensitive and intuitive 
perception that can exercise itself in the 
world of the senses, an analytical 
capability that expresses itself in the 
abstract world of concepts and thought, 
and finally a prophetic capability that 
belongs to the artists, the poets, the 
creators, the inventors. 

These three always integrated 
qualities exist in all human creatures and 
they are always directed toward the 
intelligent consciousness of others and of 
the world that surrounds us. That is why 
the most natural response to the 
question “Why are we here?” becomes: 
to know. 

Gae Aulenti, 

Italian architect, designed 
the Musde d’Orsay in Paris. 
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am that I am,” said the God of 
Abraham. Only some such divine 
tautology would seem to do justice to us 
all: the old woman who sees ultimate 
meaning in her grandchild, the 
mathematician who sees it in a formula, 
the tribesman who sees it in a crocodile. 
The meaning of life is that it should mean. 

At everyday levels surely meaning 
is one with nourishment. Clean air, 
uncontaminated food and water for the 
body, ideas that exercise the mind and 
spirit—without these what on earth 
is meaningful? In our time meaning is 
threatened at every turn. Nuclear waste, 
deforestation, greed, plague. God 
accordingly may be said (by those who still 
“believe”) to have exchanged the mask of 
creator and judge for that of the 
firefighter and the paramedic. I put 
“believe” in quotes because our beautiful 
human feelings aren’t to be trusted. As a 
poet I know how words, even those 
words brought together under laboratory 
conditions, breed meanings not intended 
by the author. The resulting surprise 
needn’t always be a nasty one. The planet 
blackened by us as never before may of its 
own accord break into leaf tomorrow. 

But this is a mere literary man’s 
daydream, and under no circumstances 
are the world’s lawmakers and corporate 
heads entitled to share it. 

James Merrill, 

poet, won the Pulitzer Prize 
for Divine Comedies. 
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T Te are very slow learners. We are 
continuing to destroy Mother Nature. We 
are involved in wars all over the globe. 
Each religious group believes it is the one 
and only one to teach the truth, and these 
groups persecute, kill and discriminate 
against all others. In the so-called civilized 
world, children are physically, sexually 
and/or emotionally abused; they are the 
leaders of our future. When children 
are raised in such a hostile and violent 
environment, how can we hope for a 
harmonious future for all the people of 
this world? We are supposed to be the 
peacekeepers on this planet, but look what 
we are doing on a daily basis! 

In this light, the purpose of human life 
is to achieve our own spiritual evolution, to 
get rid of negativity, to establish 
harmony among our physical, emotional, 
intellectual and spiritual quadrants, to 
learn to live in harmony within the family, 
community, nation, the whole world and 
all living things, treating all of mankind as 
brothers and sisters—thus making it 
finally possible to have peace on earth. 

Elisabeth Kubler-Ross, 

psychiatrist and author of On Death and 
Dying, is an expert on terminal patient care 
and society's attitudes toward death. 
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By Elizabeth Bukowski 


Nat Hentoff, a prolific author and fre¬ 
quent contributor to these pages, once 
asked Supreme Court Justice William 
Brennan what he could do to help teach 
young Americans about their constitu¬ 
tional rights. “They need to know ... how 
these American liberties were won, and 
what it takes to keep them alive,” the jus¬ 
tice replied. “Tell them about the actual 
people out there now who are not afraid to 
fight to keep on being free Americans.” 

That advice, Mr. Hentoff says, inspired 
him to write “Living the Bill of Rights: 
How to Be an Authentic American” 
(HarperCollins, 236 pages, $25), a collec¬ 
tion of profiles of individuals whose words 
and actions exemplify the Bill of Rights. A 
few excerpts: 

Attorney Anthony Griffin, explaining 
why he defended the grand dragon of the 
Texas Ku Klux Klan against the state’s de¬ 
mand for the group’s membership lists, a 
move that led to his dismissal in 1993 from 
the post of chief lawyer of the Texas NAACP: 

“It’s very easy to give the First 
Amendment to groups we like and I that 1 
make us feel good. It’s very difficult to 
apply those principles to people who 
anger us, that we want to shut up. . . . 
But the First Amendment is not there to 
protect me from you-but us from the 
government. ... If you start taking away 
First Amendment rights from the Klan, 
for instance, we as black folks will be the 
next to suffer. That law silencing them 
will come around to silence us.” 

Kenneth Clark, who served on the re¬ 
search team that helped bring about the 
Supreme Court’s 199k Brown vs. Board of 
Education decision outlawing racially seg¬ 
regated public schools, on recent arguments 
about improving the quality of education in 
the inner city: 

“Those who propose to raise the 
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Freedom Tales 

achievement level in segregated schools 
instead of renewing their efforts to inte¬ 
grate those schools are actually renewing 
the myth of ‘separate but equal.’ They are 
resurrecting Plessy vs. Ferguson. And, 
even aside from the fact that their pro¬ 
posal is unconstitutional, they provide no 
evidence that ‘separate but equal’ will 
work educational wonders in any school, 
in any system, when it has not done so 
anywhere in these United States for over a 
hundred years.” 

Supreme Court Justice William J. Bren¬ 
nan's response to a journalist's comment 
that the Fourth Amendment’s protection 
against unreasonable searches and seizures 
sometimes means “creeps ” are let go “on 
technicalities": 

“They’re not I technicalities!. They’re 
very basic to our very existence as the 

^L^jJ^ lBookshelf 

“Living the Bill of Rights: How to Be an 
Authentic American ” 
By Nat Hentoff 


kind of society we are. We are what we 
are because we have those guarantees, 
and this Court exists to see that those 
guarantees are faithfully enforced. They 
are not technicalities! And no matter how 
awful may be the one who is the benefi¬ 
ciary time and time again, guarantees 
have to be sustained, even though the im¬ 
mediate result is to help out some very un¬ 
pleasant person. They’re there to protect 
all of us.” 

Deborah Lipp, who as a New Jersey high- 
school student in 1977 refused to stand for 
the Pledge of Allegiance in spite of a state 
law (since overturned) requiring her to do 
so, on her father’s response to her actions: 

“He tries to tell me about patriotism. I 
don’t know how to define that word. If it 


means love of the Constitution, then I’m 
patriotic. But if it means love for the 
country for what it is today-with the ug¬ 
liness, the poverty, and the government 
corruption-then I’m not patriotic. But I 
do love the freedom I have in this coun¬ 
try to do what I’m doing right now. I love 
the freedom to fight a law I don’t like. In 
other countries, I’d have to keep my 
mouth shut.” 

Stephen Bright, an attorney who has de¬ 
voted his career to helping indigent defen¬ 
dants, on the quality of court-appointed 
counsel in many capital trials: 

“People have been sent to death rows in 
Alabama, Georgia, Texas and other states 
after trials in which they were represented 
by Attorneys who were sleeping through 
part of the trial, were intoxicated or were 
unaware of the law and of the procedures 
governing capital trials. 

“A judge in Houston responding to a 
capital defendant’s complaints about his 
lawyer sleeping during the trial at which 
death was imposed, remarked, ‘The Con¬ 
stitution does not say that the lawyer has 
to be awake.’” 

Supreme Court Justice William 0. Dou¬ 
glas urging vigilance against government 
threats to constitutional rights in a state¬ 
ment to the Washington State Bar Associa¬ 
tion in 1976: 

“The Constitution and the Bill of 
Rights were designed to get Government 
off the backs of the people-all the people. 
Those great documents . . . guarantee to 
us all the rights to personal and spiritual 
self-fulfillment. But that guarantee is not 
self-executing. 

“As nightfall does not come all at once, 
neither does oppression. In both instances, 
there is a twilight when everything re¬ 
mains seemingly unchanged. And it is in 
such twilight that we all must be most 
aware of change in the air-however 
slight-lest we become unwitting victims 
of the darkness." 


Filling Summer Full ^ 


From solstice till equinox, summer lasts only 91 
days and a few hours, a little longer if you count 
from Memorial Day till Labor Day. It seems like so 
much time. But summer defies perspective. The 
closer you get the smaller it looks, unlike winter, 
which looks longer and longer the nearer it comes. 
From a distance — from April, say — summer looks 
as capacious as hope. This will be the season in 
which we lose weight, eat well, work out, raise a 
garden, learn to kayak, submit to Proust, paint the 
apartment, drive to Glacier, and so on and so on and 
so on. This will be the season in which time stretches 
before us like the recesses of space itself, the season 
in which leisure swells like a slow tomato, until it is 
round and red and ripe. 

But that, of course, is only the view from April. 
By the time Memorial Day comes and goes, flashing 
across the year like a meteor in the night sky, a 
certain realism creeps in. The universe expands, 
but not the calendar. Only August remains infinite. 


June and part of July are already booked solid, and 
the trouble with that is that once an event is 
penciled in it is already over. The festival tickets 
you bought in April, when summer still had all its 
weekends, now haunt you with regret. The search 
for uncommitted time grows more and more des¬ 
perate. The peonies are nearly past, and before long 
the goldenrod will bloom. The field-crickets are 
already ticking away the seconds of full summer, 
counting down to autumn. 

It is enough to make a person crazy, that dream 
of a Beach Boys summer, where dawn is as cool as 
the ocean and the time in which you happen to live, 
the day and hour itself, overlaps with all of time. 
Everyone reaches for fullness in summer, but the 
fullness that most of us know best belongs to the 
memory of childhood. What was it that made sum¬ 
mer days so long back then and made the future 
seem so distant? What was the thing we knew or 
didn’t know? 
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t(/others, even the dull & ignorant; they, too, have their story. ^ 
AVoid loud & aggressive persons, they are vexations to the spirit. 
If youjcdinpare yourself with others, you may become vain & bitter; 
for always there will be greater & lesser persons than yourself. 
Enjoy your achievements as well as your plans. Keep interested 
in your own career, however humble; it is a real possession in the 
changing fortunes of time. Exercise caution in your business affairs; 
for the world is full of trickery. But let this not blind you to what 
virtue there is; many persons strive for high ideals; and everywhere 
life is full of heroism.-5^Be yourself. Especially, do not feign affec¬ 
tion. Neither be cynical about love; for in the face of all aridity & 
disenchantment it is perennial as the grass. ^ Take kindly the 
counsel of the years, gracefully surrendering the things of youth. 
Nurture strength of spirit to shield you in sudden misfortune. But 
do not distress yourself with imaginings’ Many fears are born of 
fatigue & loneliness. Beyond a wholesome discipline, be gentle with 
yourself.-^ You are a child of the universe, no less than the trees & 
the stars; you have a right to be here. And whether or not it is clear 
to you, no doubt the universe is unfolding as it should.-^ Therefore 
be at peace with God, whatever you conceive Him to be, and what¬ 
ever your labors & aspirations, in the noisy confusion of life keep 
peace w T ith your soul. ^ With all its sham, drudgery & broken 
dreams, it is still a beautiful world. Be careful. Strive to be happy. 

* # POCMS Of MAX EHRMANN** COPYRIGHT § 1968 BY CRESCENDO PUBLICATIONS, 48-50 MELROSE ST., BOSTON, MASS. 02166 
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ROY HOLLANDER 


WORK EXPERIENCE 


January 1980- 
January 1982 


September 1978- 
December 1979 


October 1977- 
September 1978 


May 1975- 
September 1977 


WABC-TV NEWS 

Political Producer, Assignment Editor, Writer 

Produce station’s coverage of city, state and 
federal campaigns, assign stories to be covered on 
the weekends, write anchor and reporter stories. 


SELF-EMPLOYED 
Freelance Investigator 

One of my investigations, concerning a powerful 
New York State judge, ha's resulted in a series of 
articles in the Village Voice and three separate 
investigations by federal-and state agencies. 


JARVIS KELLOGG FOR STATE SENATE CAMPAIGN 

Campaign and Research Consultant 

Advised on issues, strategy, and organization; 
and directed investigation of opponents. 


METROMEDIA TELEVISION NEWS 

Investigator, Writer, Associate Producer, Assignment 
Editor and News Coordinator 

Investigated political and government corruption, 
including: 

Nassau Republican Party's extortion of 
salary kickbacks from Nassau County employees, 
the story helped convict two of the party's 
leaders; and 

illegal kickbacks betweeen medicaid-methadon 
clinics and medical laboratories, this story 
led to partial reform of New York State's 
medicaid system. 

Co-wrote news shows, decided which stories to 
cover on the weekends, organized and directed film 
cutting and bartered for reports from other stations. 




January 1975- COMMITTEE TO RE-OPEN THE ROBERT F. KENNEDY 
May 1975 ASSASSINATION CASE 

Investigator and Organizer 

Investigated the circumstances of Robert Kennedy's 
assassination; assisted Allard Lowenstein in 
organizing the committee to gain public support 
for re-opening the case. California authorities 
re-examined some of the evidence but reached the 
same conclusion as in 1968 , that there was no 
conspiracy. 


January 1974- LEGISLATIVE AIDE TO A NEW YORK STATE SENATOR 
December 1974 

Reseacher, Press and Community Liaison 

Investigated the Senator's political opponents, 
the results were reported in the New York Times 
and on WNEW TV News; researched legislation; wrote 
press releases; dealt with constituent problems and 
represented the Senator at various meetings. 


September 1972- COLUMBIA UNIVERSITY 
December 1973 

Library Clerk 


COMMUNITY ACTIVITIES 


September 1972- HOSPITAL LEAGUE (LOCAL 1199) 

December 1973 

Shop Steward and Member of Contract Negotiating 
Committee 

Advised, aided and represented employees in dealing 
with both the University's and Union's management, 
and participated in contract negotiations. 


March 1973- MORNINGSIDE HEIGHTS UNION COALITION 

December 1973 

Chairman and Co-founder 

Set up and chaired an organization that coordinated 
the activities of the separate unions at Columbia 
University. This coalition enabled the unions to 
win a number of important grievances. 



January 1973 
June 1973 


September 1972- 
December 1976 


May 1972- 
November 1972 


SPORTS 


1972 - 
Present 


COUNCILMAN ROBERT POSTEL'S CITY CONTROLLER CAMPAIGN 

Director of Petitioning and City Coordinator 

Organized and directed field operations and petition 
drive through out New York City. 


RIVERSIDE DEMOCRATIC CLUB 

Club officer, Member of the Democratic County 
Committee and Delegate to the New Democratic 
Coaltion. 


UPPER WESTSIDE CAMPAIGNS FOR GEORGE MC GOVERN, 
BELLA A3ZUG AND FIRST VOTE 

Co-Chairman 

Organized and supervised both campaigns and the 
First Vote voter registration drive. McGovern won 
the area by a margin of 4 to 1, Abzug 2 to 1. 


OLD BLUE RUGBY CLUB 
Second Team 



ROY DEN HOLLANDER 

Counselor at Law 
545 East 14th Street - Suite 10D 
New York, New York 10009 
(212) 982-5836 
Fax Number: (212) 982-5943 


POLITICAL EXPERIENCE 


JARVIS KELLOGG FOR STATE SENATE CAMPAIGN Oct. 1977-Sep. 1978 
Massachusetts 

Campaign Aide and Researcher 

Advised on issues, strategy and organization and conducted research of 
opposing candidates. 


HOSPITAL LEAGUE (LOCAL 1199) Sep. 1972-Dec. 1973 

New York 

Shop Steward, Member of Contract Negotiation and Strike Committee at 
Columbia University 

Advised and aided employees in protecting their contract rights, participated in 
contract negotiations and helped plan and lead a successful strike of 500 
employees. 


MORNINGSIDE HEIGHTS UNION COALITION Mar. 1973-Dec. 1973 

New York 

Founder and Chairman 

Organized and directed an alliance of the separate unions at Columbia 
University. 


COUNCILMAN ROBERT POSTEL'S 

CAMPAIGN FOR NYC COMPTROLLER Jan. 1973-Jun. 1973 

New York 

Director of Petitioning and City Coordinator 

Organized and directed field operations and petition drive throughout New York 
City. 


UPPER WESTSIDE CAMPAIGNS FOR 

GEORGE MCGOVERN AND BELLA ABZUG May 1972-Nov. 1972 

New York 

Co-Chairman 

Organized and directed campaigns and voter registration drive for the Upper 
Westside of Manhattan. 
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Football: Freaks v. Pigs 

The freaks played football with the pigs Sunday afternoon in the 
stadium and beat them six touchdowns to one. Ai left, John i ow5* 
(center). Chief of Security at the University, stands with two other 
players on the campus police team looking pretty unhappy with the 
way the game is going. Below, the game was flag football and the 
long-hairs try to make a tackle by tearing the flag from the pig 
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More Stories 


Drive 

(1965) 

Before “mothers against their daughters having fun like their mothers had,” the drinking 
age in New York State was 18. So naturally us underage high-schoolers, who didn’t pretend to 
be as innocent as today’s, headed upstate for drinking and fun. 

One favorite location for teen drinking was the Brahaus on Route 17 outside of Suffem. 
At the bar on a Saturday night, one of the girls from my senior class was hustling some older, 
well-to-do looking guy. Meanwhile, I was drinking too much, as usual, with some guys who 
were friends of my current girl friend Pat from Allendale, NJ. Pat often pointed out that the only 
part of her body she liked was between her upper thighs and waist. Does that mean girls are 
driven more by sex than guys—you decide. 

The girl from my class was successful in landing the older guy, so she asked me to take 
her car home and gave me the keys—big mistake. 

She left with the guy and sometime later we left in her car with me driving and one of the 
guys from Allendale following us in his car. My memory isn’t too good about that night, but as 
we were passing a field in Waldwick east of Route 17, one of the guys says. “How do you think 
this Corvair will do in the field?” 

That brought to mind an incident from my prior summer about a friend driving his car 
through some fanner’s com field up in Roscoe, NY. Naturally, I made a quick 90° turn into the 
field. We zoomed back and forth a couple of times yelling and laughing our heads off until the 
transmission went. We piled out of the totaled Corvair. 

“What’11 we do now?” One guy asked. 
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“Leave it,” I said. “She should have known better than trust a bunch of drunks with her 

car.” 

We got into the car that had been following us and went home. 

The girl was ticked and wanted money—of course, or she’d go to the authorities. That 
would be bad news for me, since I was still on probation for stealing and totaling another car 
with the aide of my school’s superintendent son. One of the Allendale guys told her that if she 
did, we’d spill the beans about her picking up some guy in a bar and spending the night with 
him. 

Personally, I didn’t think that would work. Even in 1965, who would care if she picked 
up a guy and spent the night with him? No one, unless she did it for money, which was 
prostitution, a crime. And I had witnesses to provide enough evidence to at least interest the 
cops—underage high school girl drinking in a bar where she picks up an older guy and leaves 
with him. It would cause her all kinds of trouble and expenses for an attorney. So my friend’s 
threat worked. She never went to the cops and nothing ever came of the incident. 

Don’t know what relevance this may have, but decades later Blackie and I did some 
research into the Wortendyke Inn in our hometown. An organized crime figure from Paterson 
opened the Inn in Midland Park in the 1950s. As a child, who naturally listened in on adult 
conversations, the Inn became a big deal among the grown ups for reasons I couldn’t understand 
as a kid. Sometimes, however, I didn’t have to surreptitiously listen. Mother often yelled at 
father, one of the town’s political bosses, for coming home late and polluted. 

“The political meeting didn’t last that long. You and the others went to the Wortendyke 
Inn again for a good time. I won’t have it; I’ll leave you!” She even confided in me that she was 
thinking of divorcing him. 
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My pal Blackie also remembered talk about the Inn at the time, which made both of us 
suspicious. So we started talking with guys who were older than us back then. They confirmed 
the upstairs in the Inn was a brothel. So who would have discount access to the girls—the town 
movers and shakers. It was the same old story, although on a smaller scale. The influential or 
rich older men get the young prostitutes—no one wants an old one, and the wives yell and 
scream and threaten divorce. 

“So where do you think these hookers came from?” I asked Blackie. 

“Probably Paterson, that’s where the hood who owned the place was from.” 

“You know, I bet some of the girls we were chasing in high school worked there.” 

He laughed. 

“No, seriously. It was a quick way for them to make money. Most of the girls in school 
were not from well-off families. And none of them would ever spill the beans when their Johns 
were the town bosses. I’m not going to be around for the next class reunion, so why don’t you 
start asking the girls about it?” 

“Yeah right, why don’t you come back from the grave and ask them?” He replied. 

We laughed. 

Rocky Mountain High 
(Summer 1967) 

In the mid-sixties, the University of Colorado at Boulder had a reputation as a party 
school. As with most reputations, they are usually false, as was this one. High schoolers from 
Midland Park and Waldwick, New Jersey had wilder parties than the predominant dirt farmers 
attending at Boulder. When Waldwick students began attending M.P. High in our freshman 
year, the Waldwick girls strutted in with the air of 22 year-olds while we Midland Park guys 
were at the level of 12 year-olds. It was time to catch up. Craig, my competitor in the grammar 
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school long ball throw, proselytized the attitude of “Wild Man” as a way of living that attracted 
these babes. 

Besides Colorado’s backward dirt farmers, who thought drinking grain alcohol was 
superior to Jack Daniels, Colorado did have great mountains for skiing and a resort area that 
attracted a lot of babes during the summer—Estes Park. The Park was high-up in the mountains 
while Boulder was at the foot of the Rockies. It took about an hour to drive to the Park with the 
last half hour chugging up the Rockies in a steady climb until you reached the ridge that look 
down into the Valley of youthful delight, Estes Park. 

At the time, I had a VW Beetle with a sun roof, so my buddy, a folk guitar player, and I 
would drive up to the park and dropped acid. The girls were friendly and we had fun with them 
and they with us, but the best part was the ride home—stoned on acid. Back then we had a 
source of Sandoz LSD, no speed mixed with it. 

We’d drive up out of the valley to the top of the surrounding mountains, open the sun 
roof, turn off the motor, and, if the moon was out, off went the headlights. For nearly 30 
minutes, we’d whiz silently down the mountains with the stars over head, my portable record 
player spinning music of the time and LSD coursing through our brains—nice. 

Bad Moon Arising 
(1968) 

My best friend from high school decided or was pressured into marriage by his high 
school sweetheart and his mother. I kept telling him, “Don’t do it! Let’s get a sail boat as you 
once suggested and sail around the world. There are plenty of good looking broads out there 
wanting to take their chance at landing an American.” 

But my argument couldn’t overcome his sexy girl friend or domineering mother. His 
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mother really hated me as did his much younger sister of whom I had a fantasy or two. 
Whenever I walked into his family’s house, I could feel the daggers from those two’s eyes. 


When the wedding arrangements were made in New Jersey, he sent a letter to me in 
Colorado asking me to be an usher. Although I didn’t like it, I said yes. In my return letter, I 
volunteered to bring along some excellent grass to mitigate his foolishness. Little did I suspect 
his mother or younger sister was opening his mail. His outraged mother decided that a hippie 
wasn’t going to attend her oldest son’s wedding. My role as an usher was canceled. I didn’t 
mind because I knew the troika of females was behind it—not him. Whatever back and forth 
fighting went on between him and the troika remains unknown to me, but it must have been 
heated, since just before the wedding, he resurrected my role as an usher. 

The ceremony was depressing watching this smart guy with an appetite for adventure 
descending down the drain of mediocrity. The reception food and booze, however, were 
enjoyable. I even wrote a little ditty at the reception while sitting next to a one synapse bride’s 
maid who actually said, “He’ll get his reward tonight.” To which I replied, “You mean he’ll 
escape.” She didn’t like that. 

Here’s the ditty my muse, the bride’s maid, engendered: 

Here comes the groom 
Being led to his doom. 

Look at his stupid smile 
As he walks down the aisle. 

Thinking he’s changed his fate 
With a suck, a fuck and a cake. 

Soon his wife will be humping the milk men 
While he’s suffering cardiac arrest in the den. 

Wait till he belly swells 
And the house is full of yells. 

Oh what a cute little daughter 
I’ll fuck her when she’s older. 
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Not exactly what Susan my hot English teacher in high school would approve of, but 
usually the truth. Unfortunately the truth for my buddy, whom I never saw after that day, was 
worst. But that story is not until the end of this magnum opus. 

Lola 

(1975) 

While working as a writer and researcher in the mid-1970s at Channel 5 News, my 
underage girl friend at the time wanted to go to a fag bar. 

“Why?” I asked. 

“I just want to see what it’s like.” 

This was well before the current transgender lunacy where PC ideology exalts the 
perverted. Yes, the “perverted.” Proportionally, fags have destroyed the lives of more children 
than heterosexuals. Just look at those holdover Catholic priests from the Middle Ages. 

“Alright,” I agreed. “It’ll be like going to the zoo, but we aren’t going alone. I’m not 
about to trust a bar full of people driven by their sexual proclivities.” I’ll get A1 to come along. 

Down to Greenwich Village in the middle of winter. 

As soon as we entered the bar, the fags started staring at my girl friend with her long 
light-brown hair. “Uh-oh,” I thought, we’re going to get bounced from this joint for bringing in 
a girl. But no one told us to leave, so we ordered drinks. 

The guys in the bar continued to stare at my girl’s every move. Had we gone to the 
wrong joint? I couldn’t figure it out. Sure, she was pretty, but she was a girl. This was 
supposed to be a fag bar. 

No one bothered us, so we hung out with our drinks. 

My girl’s internal engine must have been heating up with all these guys, even though they 
were queers, drooling in lust for her. She took off her winter coat and handed it to me to hold. 
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Instantly, all those in-heat fags stopped looking at her. Under her coat she was wearing a tight 
halter top that accented her breasts. In that one move, she had gone from a beautiful young boy 
ripe for molestation to just another menstrual girl with whom they couldn’t compete. We left 
laughing. 

BEechwood 4-5789 
(1989) 

After my stint at Cravath, I moved into a new apartment in which the telephone company 
required me to visit its Haarlem office for some reason. My buddy A1 agreed to come along, not 
as physical protection but the telephone company’s nemesis. The company’s officials knew him 
and refrained from engaging in the usual bureaucratic stupidities with him and hopefully me, 
since he’d be along. 

The office was on 125 th Street. We two cue balls walk in while lots of black people were 
waiting for interminably slow service from overly obnoxious company employees. Those folks 
looked liked they had been beaten into submission by concentration camp thugs. I couldn’t 
understand it and A1 ignored it. He loudly demanded service and right away. Some bureaucrat 
jumped, did what he was paid for and we left those people still cowed and still waiting. 

Sugar, Sugar 
(1991) 

Down in the Amazon jungle with my eco-Nazi buddy, also a former associate of Cravath, 
we ended up having dinner with a native family in their hut, which was built on stilts to survive 
the rainy season. And no we weren’t dinner. Unfortunately, however, the missionaries had 
already been here, so the native girls wore tops. 

Cocktails, if you could call them that, were an interestingly tasting hard liquor. The 
drinks during dinner were the same, as were the after dinner drinks. Not much variety, probably 
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because there were no liquor stores, except way back up the Napo in Coca. It didn’t matter, we 
drank our fill, had some laughs with out guide interpreting and then stumbled back through the 
jungle to our tent. Too bad the family chief didn’t offer us his daughter or wife, they were rather 
cute. 

Back in the States, I learned that the interesting alcohol was masato, which is fermented 
by the salvia of native females when they chew yucca and then spit it into a bucket. So, in a 
fashion, we actually tasted the females of that native family. 

Crazy in Love 
(2013) 

For some reason, probably insecurity, every girl I dated always pressured me into saying, 
“I love you.” 

“How come you never say you love me?” 

“All you want to do is play around.” 

“I’m not that kind of girl.” 

“You don’t love me,” as she turns her back. “Yes, I do,” I say. “Then say it,” she 
demands. “Okay,” I cross my lingers and say it. 

But once, only once did I actually feel it. In 2013, at the 50 th anniversary of the Old Blue 
Rugby team, we had an old boy’s game. I hadn’t played in 20 years, but when I walked out on to 
the field and look around, I said to myself, “I love this game.” That was the only time I meant to 
use that word. 

You Don’t Own Me (Political Cultists) 

(Today) 

What is with these Socialist Democrats? What drives them to ignore reality, logic, facts 
and the harm they cause? Simple, it’s their ideology. Think religious cultists, such as the 
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Moonies and the loons at Jones Town. Just like the Nazis and Commies, they all think their 
ideology or belief system is the only truth in the Universe. Since it’s the only truth, any other 
idea is that of a false prophet. It does not matter what logic, reason or the facts say. They are all 
wrong when in conflict with the tenets of their PC ideology, or more accurately, Political Cultists 
beliefs. Any harm, to any non-believer is justified in defense of the one and only true ideology. 

Why are such people so gullible, because they are scared, ruled by inferiority complexes 
that drive them to any stupid deed and belief just to belong. In sum, they are cowards, which is 
their fundamental weakness. Crush a few of their leaders and the rest will scurry for the 
shadows. 
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FAX MESSAGE 


Moscow 

The Association of Business Cooperation with Foreign 
Countries in Personnel Training "INTERTRAINING", the International 
Fund for Personnel Training for a Market Economy, the All-Union 
Society "ZNANIJE", the Exhibition of Economic Achievements of the 
USSR, the Science and Production Union of the USSR, and the 
Newspaper and Publishers Consortium "Delovoj Mir" C. "Business 
World") invite you to take part in the International Forum,"World 
Experience and the Economy of the USSR". It will be held in Moscow 
on November 19-30, 1991, opening in the Kremlin Palace of 
Congresses. 

Among the organizers of the Forum are the Carnegie Fund, 
the European Bank of Reconstruction and Development and the 
Know-How Fund. 

Specialists in economics and law and representatives of 
business and finance, will take part in the Forum. The Forum is 
aimed at learning from world experience to help in the 
implementation of new economic programs in the USSR. The Forum 
will also promote international business contacts. 

Parallel congresses, seminars, symposia will take place 
in the capitals of the Republics and major industrial and cultural 
centers of the USSR. Tele-conferences and exhibition sales will 
take place during the Forum. All the f irms-participants will be 
given priority in advertising their products and services all over 
the territory of the USSR. 

A computer center will provide quick access to 

information. iff 3§ || 

To plan the program of Forum, we would like to know your 
potential business interests in the USSR, the subjects of 
congresses and seminars you wish to participate in, as well as the 
reg ions of th e USSR you would 1ike specia 1 ly like to visit. _ 

We would appreciate it very much if ,you- would become our..- .. 

sponsor. 

For any additional information you might need, please, 
contact the Organization Committee. 

Phone: WH ~ 5U~ HUI 

Telex: 

Fax: 5lta~ 56H" c 

Post address: A 1>cholA$ A /. KoILoVj pT of Ecovom,*.^ 

HoFfT/tq t HEft\P*T<?Ab A/y )i*5 c> 

Awaiting your reply and with best regards. 


Head of Dptm. Presidential Office, 

President of International Fund "INTERFUND" 
Prof. A. Miliukhov 


APPEAL 

TO STATE, POLITICAL, BUSINESS AND SCIENTIFIC 
CIRCLES OF THE COUNTRIES OF THE WORLD 

International Fund of' Personnal Training for Market Economy 
"INTERFUND", Association of Business Cooperation with Foreign 
Countries "INTERTRAINING", All-Union Society "ZNANIE", Exhibition 
of Economic Achievements of the USSR, Science-Production Union 
of the USSR. All-Union Economic Society and Newspaper 
Publishers Consortium "Deiovoy Mir"C"Bus!ness World"! with 
participation of foreign c-uontries will hold International Forum 
"Wor ld Experience and Economy of the USSR" on November'. 19-30, 
1991. 

Distinguished Soviet and foreign scientists, economists, 
specialists, in personnel training, managers are supposed to 
fake part in the actions of Forum to be held in 
Moscow, republican capitals, large indusfriel and si entitle 
centers of the USSR. 

Forum is aimed at the clarification of principles of the 
civilized tipc of market economy and consolidation of the Soviet 
society for the implementation of economic programs. We believe 
For urn he 1ps 

► to establish the cooperation among different 
political forces, business circles and scientists 

► to coordinate our efforts in the elaboration and 
realization of economic, technical and information programsm 

► to promote business contacts in the USSR and on the 
!; iter nut i na 1 level. 

These actions will help to integrate the USSR economy in the 
wor ld economic si stem. 

Great© number of soviet specialists will take part in the Forum. 

It will promote the movement of the USSR to market arid, help to 
the deve!opmont of new forms of business activity. 

We invite all interested firms and organizations to participate 
in the International Forum. 


Organization Committee of the International Forum 
"World Experience and the Economy of the USSR" 
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3aBcpninJiHCh BpoxoanamHa a JWocKae &hh MHpoaoro 6 h 3M- 
l ca, oahh H 3 opraHHaatopoa KOTopwx Me3RAynapOAHaa accoima- 
i pbs «3naHHe». Cpe,iH yiacTHHKOB — 100 CuaHecMeHoa CUIA, 
j Kotopue noObtaaaM He tojibko b ctoxhuc, ho h Apyrnx ropoRax 
CTpaHM. Kypca noceTHA r-H Poft JIch XoasiaHAep — 6mnec- 
jpKCT, npo^eccop Hbro-RopKCKoro ytiHsepcHTera, 


— Ha Hhhx KUpoBoro 6 K 3 He- 
ca a no.iyBHJi CBeaeHHH o He* 
Koropbix npoS-nexiax Baineft 
prpaHH, KaK roBopHTca, as 
nepBhix pyx. ripesKAe Kero 6 po- 
eaeTca b rxa3a HepaaOepHxa, 
* HecorJiacoBarniocTB Meway eo- 
KMHblM H PoCCHfiCKHM npaBM- 
TeatcTBaMH. O tck> A a 6n3Hecwe- 
HU y Bae^nreaiay AByx orneft, 

QHB BHHyH!aeHb( noa'IHHHTbCH 
PBOfiHOMy ClOpOKpaTHBeCKOMy 

1-HeTy. A 3 to — noTcpa aener 
p BpeweHH. npH KOH(paHKre npa- 
BHTeabCTB paca&cT 6n3neca »e- 
io3M03KeH. HyMaio, Cok >3 aoa- 
JKeH 30HHMaTbC» TOJIbKO BOITpO- 
CaMH oOopoHbi, bcc ocTa.ibHoe, b 
tom qHcae 6 fl 3 Hec, — AeJto Poc- 

CHH. 

— T-h XojiaaHaep, b npecce 
noBBjmeTCH HeMaao nyCjiHKa- 
hhh KaK 3apy6ewHbix cneiuia- 

JIHCTOB, TaK M H31UHX OhBIUHX 
OOOTe'ieCTBeHHHKOB, KOTOpbie 
nwTafOTca yna33Tb nyjH pa3BH- 
THH POCCHH. TlpHMeM COBCTbl 

aaiOTca caitue noaapHwe: ot 
no-iiHoro KonapoBaHUH 3anaaa 
ao HCKJHOHHTeJlbHO eaMOSblT- 
hoto, pyccaoro BapifaHTa. 

Bac ecTb MHeHHe no 3 tomv bo- 
npoey? . - 

— Ha moB B3r.a«a, Bast hvtk- 
ho OHCTpee ABHraTbca k yeer- 
hoS, cnpaBeaaHBofl skohomhkb 
B npOTHBOBeC CBO6oAH0ft pbt- 
hohhoA no 3 anaaH 0 My oOpaauy. 
CnpaBeaaHBbie pwiio'ir-ibie otho- 
tueHHn npearroaaraioT HaaBane 
pery.iaTopoB, KOTOpwe He no3- 
Bo,iaioT 3anaay SKcnayaTHpo- 
B3Tb Baum npHpoaHHe pecypca 
h paCoqyro c«ay. H npn stow 
ohh ofiecneaaT npHSajm sas 


HHTEPBbfO flEJIOBOrO HEJIOBEKA 


rae cayxcOH, KOTopwe 6 h cae> 
anan 3a BunoaHemieM sasosa, 
hckakwhb as Hero saKHe 6 m to 
hh 6wao aasefiKH. 

CncTOMy peryappoBaHsa sa- 

m npBHHTb KaK MOHCHO CKO- 

P 


O 


nOipCTBOBSJl 

m 

npBMnpHHHMaTemTBa» 


BaniHM, Tax h mrocTpaHHHM 
CnsHecMeHaM. 

A B CBOSOAHOS CB- 

CTCMe MOJKCT npOKSOflTH TTO 

yroaso. 3apy6ejKiibie napTHepw 
Moryr sarpitaKBTb Batny o«py- 
5KaK)myio cpeay. He naaTHTb Ha- 
aorH a nonyaaTb orpoMnyio 
npHfibiab. 

— HHTepecwj, a ecrt rae.-HH- 
fiyat enpaBeajniBbsft pmhok? 

— Ceftnac y*e nnrae b Ma¬ 
ne Her CBoOoanoro pbinsa, ho 
H er ente a cnpaBeaaHBoro. AMe- 
pHKa HaxoaHTCH rae-TO noce- 
peaHHe Mescay bhmh. B skobo- 
Mmte ttatneft crpaHw cymecrBy- 
ct MHoro peryasTopoa, aataa- 
mafomax 6 H 3 nec h OKpyjaaw- 
myio cpeay ot sKcnayaTauH*. Ho 
a to we spewa b aaaoHax mho- 
ro JiaaeeK, orroro peryanTopw 
aeAcTBywr He3<jKp eK ™ BH o- 

Ran roro, hto6m Poccbfh 
H pHftw k cnpaBeaaHBOMy pmh- 
Ky, a 6 m npeaaoHCHa bshtb sa 
ocHOBy awepTiKancKHe npaenaa 
peryjiHpoBaaHa a cosaaTb Ta¬ 


pes h cnoeo6cTBOBaTb npasae- 
qeHHso HiiocTpaHHoro KanHTaaa. 
Msm aoabine CtopoKparw 6yayr 
aaTHTHBaTb 9 tot npouecc, kop- 
mh Hapoa o6emaHHHMH, qeM 
6oju>me 6yayr cTpaaa-n. jikjah. 
He omyoiaH nporpecea, Tew Be- 

pOHTHeS B03M05KHOCT1> HOABA€- 
hhs Hoaoro AHKTaTopa. CHTya- 
eihh b Baineft CTpane oaenb na- 
noMHHaeT PepM amino Ha^aHyne 
npaxcwa k bascth FHTaepa. 

— Bh pa6oraAH b Kypcxe rpa 

AHH. BcT THAHCb CO CnCHHaAH- 
CT3MH HTH, KOAAeKTH BBMH 
HayqHO - BHeApeHqccKoro npen- 
npHRTHH «3 k 0 - neHTp», AHKepO- 
boaohhoto 3aBOAa, An3-20. O 
ieu mjia peati Ha sthx Bcrpe- 
aax? 

— B OCHOBHOM O TOM, VTO H 

eeilaac nonKTaaca Koporsco «s- 
AOKHTb saw b HirrepBfero, 3 npn- 
exaa, hto 6 noAAepstaTb npo- 
rpeccHBHHe HaHHnansm b samesi 
ropoae h mstb petcoMeHAa uhh 
sax »phct. nocoBCTOBaA, icax 

HOAyaHTb HH^opMapETso o npeA- 


BmaHHio noqHTatejieH Mejn>noMeHH! 


npHHTHJJX B AMepHKe, C Eejl 
ycraH-OBHTS. KOHTaKT, hto6u op- 
raHH30saTb cBoe abjio. Kypcme 

TipeAIipHHHMaTSAR aQKaSaflf! MHe 
cboio npoayKUHio, n nonwraiocb 
3aHHTepeco8ari» eio AeaoBMX 
Aidaeft AMepmcH, onpeaeaHTb, c 
KeM b AaabHefimeM mojkho co- 
TpyAHHaarb. 

w—-A; to).. 3anpMHHAocb, as 

OfiHACHHOft' 5KH3HH Hameft CTpa- 
hm, H3 Ky.ibTypHofl nporpaMMM? 

— CaMoe 6ojn>inoe Bneqatae- 
hhs npoH3Bejm cbmh pyccKne 
a so ah. B MocKBe Ha KOH^epen- 
qhh MHorne roBopHAH, hto y 
pyccKHX He XBaxaer HHKimaTH- 
bh. Ho H yOeAHJICH, hto 3TO 
He TaK. Bo bchkom cjryaae, 
yxe. Ha y.iwuax Miie nHTaAHCb 
tto-to npoaaTb, Tan mto nyx 
npeanpHHHMaTe.ibCTBa 6e3ycnoB- 
ho ecTb. BauiH aioxh H 3 o 6 pe- 
TaTS.TbHbl, TpyAOJIiOOHBH H HMe- 
kdt neab. 

Mto KacaeTca scyAbrypHoft 
xh3hh, to oHa ropa3Ao 6ora- 
ae aMepiiKSHCKOvi. Oco6eaw> 
BnenaTAHeT Boabtuofi TeaTp. B 
KypcKo&c TI03e a nocMOTpea 
cneKTaKAb eBocToiHaa TpH6y- 
aa> h camara, hto erb mokho 
cmbao nrpaTb Ha BpoABee. 
IlpaBAa, 3a pa3pemeHne Haao 
3anA3THTb 1 UHAAHOH AOAJiapOB, 

Ho mohcho He na cawow Bpoa- 
Bee, a rAe-HH6yAb phaom —> 
BocnpHHTHe 6yaeT tbkhm ate. 

He CoAblUoft 3H3TOK H5B- 
BOCIHCH, HO MH6 nOKpBBHAaeb 
saina Kap-raHHaa raaepea. A 
Kpaesefl'iecKHil nyseft, BepHee 
npeACTaBAeHHaa t3m HCTopna, 
noeeprAa. b ' look. AMepHKa to- 
sce nepoKHEaaa TaaSeAue Bpe- 
weHa, ho 3to Kacaaocb HesrpoB, 
y Bac ase bc 3 naiiRH' HOAsepr- 
nacb SKecTOHafluiejjy Teppopy. 
Tenepb a boomwo npeacTaBjiHio, 
KaKofi nyTb npouiJia Poccha h 
hto eft- eme npeACTont... 

Btn fteceay 
T. AHTHJIEHKO. 
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ROY DEN HOLLANDER 
COUNSELOR AT LAW 

545 East 14th Street - Suite 10 D 
New York, New York 10009 
(212) 982-5836 
Fax Number: 212-982-5943 


EFFECT OF INEFFECTIVE BUSINESS REGULATION 


I have a prepared speech that I am going to deliver, but if at any time during 
the speech you have a question, please feel free to interrupt — raise your hand or 
just shout out, that way I can be responsive to your concerns; otherwise I will just 
be addressing points which I think you will find useful. Don’t be shy to exercise 
the civil rights you now possess. They are your rights. You may not own any 
property yet, but you do own your civil rights. Among those rights are freedom 
of speech, freedom to assemble in a place such as this, freedom to choose the type 
of government you want, freedom to make it do what you want it to, freedom to 
learn and the freedom to question petite bourgeois lawyers from New York City 
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like myself. So interrupt me whenever you have a question. 

Let me tell you a little about my background so, as we say in America — 
you know where I am coming from. That is you will have a perspective from 
which to judge the motivations behind my statements, which will assist you in 
either rejecting or accepting those statements. 

I am a lawyer who practices law in New York City and Washington, D.C. 
I am not a professor, I am not a teacher, I deal in the real world, not the ideal 
world. I try to find a feasible solution to the legal and business problems 
presented me. At present, I have a private practice representing small business 
people in NYC. Previously, I worked for a Wall Street law firm that represented 
companies such as Time, Polaroid, Holiday Inns, Pepsi, CBS and other Fortune 
500 companies and wealthy individuals. Before working on Wall Street, I was an 
attorney in the United States Department of the Treasury and the EPA. Before 
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law school, I was a writer and political producer for television news in NYC. In 


the late sixties, I was a member of Students for a Democratic Society, which did 
its best to stop the war in Vietnam. 

My purpose is very specific. It is to provide what I can in information, 
methods and reasons on how to regulate domestic and foreign enterprises, so their 
operations will benefit you and the rest of the people in this country and not 
benefit just a few. For corporations to benefit you, it is also necessary that they 
benefit themselves. That means business regulation must allow a fair return on 
investment. And by fair, I mean exactly what you think fair is. In America, the 
average return is 5 % to 7 %. 

I am also here out of envy for you. Your country is in turmoil and 
therefore, your future is bright. I repeat, your future is bright. Great changes 
come out of great upheavals, and with every disaster, there is a unique 
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opportunity. I believe the opportunity the gods and the conspiracies of many men 
— including the United States Government -- have presented you with is the 
opportunity to build a democratic and capitalistic - yes, capitalistic - society, one 
that will be the envy, not of the few rich people, of the world - but of the rest of 
the people of the world. A society that simply goes one step further than America 
or the European community in providing its citizens with an equal o pportunity to 
live long and prosper, to fulfill the desires we all have to achieve something 
valuable with our lives. As opposed to a life struggling just to survive at some 
mind-numbing, worthless task, foisted upon us by a class of political officials or 
a class of wealthy individuals. 

So from my prospective, you now stand on the threshold of great 
opportunity and great uncertainty but I have no doubt you will succeed. I realize 
there is no greater weight to bear than a great potential. And in Moscow, the 
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anxiety of your uncertain future came through in some of the speeches and 
conversations I have heard. Some of your fellow countrymen expressed the 
concern that perhaps you were not up to the task at hand. That there was a mind 
set that hindered initiative and fostered feelings of inferiority. Your fellow 
countrymen told me that I, as an American, could not understand the mind set. 
And they were right, I do not understand it. For people who approximately 50 
years ago were responsible for defeating the most malevolent and powerful force 
in the history of the world -- defeating Hitler despite Stalin’s stupid policies -- for 
these people to characterize themselves as lacking initiative and feeling inferior 
makes no sense at all. After all, America did not win WWII, England did not win 
WWII and France surely did not win it. Building a new economic order will not 
be anywhere as hard or costly. There are people on the sidewalks selling hats, 
scarves, cigarettes, whatever, taxi drivers and others offering their services and 
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people working long, long hours. Here I have met people from various groups 


selling information and education on how to be an entrepreneur, that in itself is 
entrepreneurial. To me, all of that comes from a capitalistic spirit -- it may be 
born of desperation — but it clearly shows initiative and ambition. So I do not buy 
these feelings of self pity and fatalism as expressed by some of your fellow 
countrymen. You are not a defeated people, you have more natural resources in 
this country than America ever had, your professionals are just as smart, your 
citizens are more literate (one in four adult Americans cannot even read or writer) 
and from what I have seen, you are willing to work longer and harder hours than 
American workers (-believe me, I know about lazy American workers. I used to 
be a union representative.) Sure, there are those who just want to continue their 
government stipend and do nothing all day long. But history was never made by 
a majority of the people in a country. It is always a few who do most of the work 
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and the rest follow. 


Suggestions for channeling your growing ambition into productive activities 


I’ll leave for the economists. I am a lawyer, all I can do is give suggestions on 


business regulatory laws, how to draft them and why they should be enacted. 


Business regulations are necessary for a prosperous and equitable economy. By 


business regulation, I mean rules imposed by you through your government on the 


activities of businesses, both foreign and domestic. By a prosperous and equitable 


economy, I mean one that provides material well-being for most of its members, 


that is where most people share in the pie — not where a small handful of the 


icccp 

arrogant, greedy^most of the fruits of a social order for themselves. 


As an illustration, let me describe an economic system that failed to provide 


prosperity for most of it members because its business regulations are not strong 


enough or effectively enforced. In this economy, I measure wealth or material 
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well being in dollars. There are two ways of measuring material well being: net 


worth, which is assets minus liabilities and consists of financial wealth (stocks, 
etc.), real estate and personal items. The second measure is yearly income. Let’s 

start with net worth. 


In this economic system, there are 86 million households. A household 
consists of all the people living under one roof. Now in this system, the following 
percentages of households own the following amounts: 


Net 

Worth 

All 

Wealth 

Financial 

Worth 

Average 

Net Worth 

Top .5% 
(430,000) 

27% 

37% 

$9 Million 

Next .5% 

7% 

8% 

$5 million 

Top 1% 
(860,000) 

34% 

45% 


Top 2% 

(1.7 million) 

44% 

54% 


Top 10% 

(8.6 million) 

64% 

86% 

$600,000 


Bottom 40% have virtually zero wealth. 
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(INCOME CHART) 


, . C D 

Households with income over $1,000,000 number (The wealthiest 

income receivers on this scale would be three stories up.) 

If you have not guessed by now, the economic system I just described is 

America - TODAY . 

In America, the main source of wealth comes from corporations. 
Corporations sell most of the goods and services in America. These corporations 
are owned by people in the form of stock shares (describe share of stock). As 
I just said, 1% of the households in America own 45% of the financial assets, 
which means that 1% owns approximately 45% of all the shares of stock in 
American corporations. 

In America, there are over 3 million corporations. But only point 2% or 
6,700 corporations make 48% of all business sales in America. That is about $2.5 
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trillion. 


What you have in America then is a relatively small group of households 
controlling through their shares of stock a relatively small group of corporations 
that account for nearly one half of America’s gross national product, that is one 
half of the total economic activity in America. These wealthy Americans are my 


country’s Communist Party. 

This economic dominance by giant corporate entities results in the power to 
monopolize markets, to collude with one another to keep prices high, to break 
unions and to control much of the lives of all Americans. Corporations possessing 


such economic power do not voluntarily agree to meet even minimal standards of 


pollution control, workplace safety or product safety. 


The vast concentration of wealth in America in the hands of a relatively few 
corporations and households have given a small group of people economic, 
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political and social dominance in America. This dominance, this power, has 
caused many poorer Americans a lot of problems. And by poorer Americans, I 
mean 90% of my country’s population. 

Just to give you some examples of the problems caused by this group of 
wealthy people: 

The Vietnam War - one of the major reasons for that war was large 
American corporations wanting to increase their overseas profit margins by 
exploiting the natural resources of Vietnam and selling American manufactured 
goods to the Vietnamese. Firestone had a rubber tree plantation in the Mekong 
Delta, Citibank was opening branches to help finance and service American 
businesses, including oil companies that were planning to drill for oil off the coast 
of South Vietnam. The impact on poorer Americans was 58,000 dead, all except 
8 were men, over 300,000 injured and since that war, over 58,000 men who 
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served in Vietnam have committed suicide. 


N 


America’s Federal Deficit - the federal deficit for fiscal 1991 was over $300 
billion which is about 40% of the government’s receipts. The deficit for fiscal 
1992 was nearly $400 billion. The federal deficit is simply a way of transferring 
wealth from poorer Americans to wealthy Americans. In order to finance the 
deficit, the federal government borrows money by selling bonds which it pays 
interest on. Generally, only the rich have the excess money to buy the bonds and 
therefore receive the interest payments. The interest payments come from taxes 
on all Americans. Because of tax law loopholes, however, poorer Americans pay 
a higher percentage of their income in taxes than wealthier Americans. The net 
result is that poorer Americans through their taxes are paying a disproportionate 
amount of the interest on government bonds to the wealthy. In addition, the 
government uses the money from its bonds to buy the goods and services produced 
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by the corporations that the wealthy Americans own. 


Regressive Tax Structure - when you take into account U.S. government 
taxes, state taxes, sales taxes and property taxes, poorer Americans (which again 
means the vast majority of Americans) pay a greater percentage of their income 
in taxes than do the few wealthy Americans. 


Pension Fund Ripoffs - (takeovers and GIC backed by failed insurance 
companies.) 

Environmental Pollution - since the source of wealth for rich Americans are 


corporation profits, any expense that decreases profits are avoided. One obvious 


expense is the cost of preventing a corporation’s activities from polluting the 
environment. If a spill occurs, stick the taxpayers for most of the damage such 


as the Exxon Valdez. 


Workplace Safety - another expense that reduces corporate profits is 
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ensuring a working environment that is not hazardous. The U.S. government did 


not enact a worker safety law until 1970 and then only because their was a disaster 

that killed 78 men and Richard Nixon wanted to win blue collar workers over to 


the Republican Party, so he introduced legislation for worker safety. Even so, the 
U.S.’s work safety law is ineffective. Few corporations are inspected for 
violations, and the fines for any violations are trivial. 

Generally when regulations controlling corporate activities that injure the 
public are enacted, it is usually after decades of delay and only when it becomes 
politically expedient to enact them. And once the law is enacted, it is often either 
too weak to solve the problem or it is not vigorously enforced. The reason for 
this, as I previously stated, is that regulations to protect the vast majority of the 
American public from the abuses and trickery of powerful American corporations 
costs those corporations and therefore the wealthy money. 
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Let me give you a few more examples of delayed regulations and ineffective 


regulations. 

Banking Regulations from 1929 to 1932 - the banking system of America 
collapsed. One key reason was that banks had been loaning money to their 
customers to allow them to buy stocks in corporations the banks were selling. 
When the stock market crashed in 1929, the bank customers could not repay their 
loans so many banks failed. Under Franklin Roosevelt, laws were enacted to 
prevent banks from entering the securities business. Today, the Bush 
administration is trying to rescind that law. 

Consumer Protection - the Industrial Revolution in America in the late 


1800’s resulted in a rapid growth in consumer products. False advertising of 
products was common, the addition of harmful substances to foods was prevalent 
and mislabelling of medicines rampant. It took from the early 1880’s until 


15 




1906 to enact a Food and Drug law. The reason the law was enacted was because 


Upton Sinclair published The Jungle , a book detailing unsafe, unsanitary and 
unhealthy food produced by the meat packing industry. The book caused such an 
uproar among the public that Teddy Roosevelt was forced to get some legislation 
passed. The problem with the law was that it only listed certain substances that 
could not be added to foods. The food industry quickly switched to adding other 
unsafe substances that were not on the list. And it was not until 1938 that the 


U.S. government started regulating advertising. 

Despite the passage of the Food and Drug Act in 1906, drugs could still be 
marketed without testing or government approval. In 1938, the Massengil 
Corporation marketed without testing a sulfa drug elixir that killed 100 people. 
The federal government quickly enacted a law requiring government approval of 
new drugs. Despite the 1938 legislation, drug advertisements were still misleading 
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and numerous drugs were on the market that were of questionable safety and 


efficacy. In the early 1960’s, a bill was passed requiring that drugs be proved safe 
and effective before being marketed. The reason the bill was enacted into law was 
because of a story linking the drug, thalidomide, to birth defects. Just recently in 
the U.S., it was learned that some drug companies had bribed employees of the 
government to quickly approve some of their drugs as safe and effective. 

In the 1960’s, regulation over meat processing plants was strengthened after 
the media exposed inadequacies in the inspection of such plants. 

In the 1970’s, the government created the Consumer Product Safety 
Commission to protect consumers from unreasonable risk of injury from hazardous 
products. Millions of people were injured each year using consumer products, 
110,000 permanently disabled and 30,000 killed. 

During the 1980’s, the Commission was ineffective because of staff and 
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budget cuts. 


Antitrust - in the late 1800’s, some industries were controlled by a single 
large corporation that could dictate prices and, therefore, charge high prices for 
its goods. Rockefeller’s Standard Oil achieved monopoly power in the market by 
selling oil in a region below cost, driving a smaller company out of business and 
then hiking the price of oil to make up for his earlier lost profit. Standard Oil, 
also because of its size, was able to force the railroads to charge it less for 
transportation than other firms. The American tobacco company bought smaller 
plants and then closed them and forced smaller tobacco companies to agree not to 


compete. 

In 1890, the government enacted the Sherman Act which made it unlawful 
to intend to create a monopoly in an industry. It did not outlaw monopolies unless 
a corporation intended to set up a monopoly. The loophole in the law is that it is 


18 




very difficult, time consuming and costly for the government to prove intent. A 


suit against IBM started in 1969 and ended in 1982 when the government just gave 
up. The Sherman Act also outlawed price fixing, which is when corporations in 
one industry get together and agree on how much to charge the consumer. The 
consumer is left with no alternative but to pay the artificially high price because 
no one else sells the good. The law is ineffective because the fines imposed under 
it are trivial. In the 1960’s, the estimated average fine was point 2% of the price 

of the fixed sales. 


Securities Fraud - the 1934 Securities Act prevents buying or selling stock 
if you have inside information; that is, information not available to the public. 
Many of the investing public lost large sums in the 1929 stock market crash 
because they were not privileged to inside information used by investment bankers. 
One loophole in the act is that the fines and prison terms are relatively trivial. For 
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example, Ivan Boestsky spent about 2 years in a minimum security prison and paid 


fines of $100 million but he made nearly $1 billion on his illegal activities. 
Michael Milken will also spend only about 2 years in jail and still walk away a 
multimillionaire, if not a billionaire. 

Environmental Protection - it was not until the early 70’s that the federal 
government began to coordinate its efforts against pollution of the environment and 
passed laws that had a modicum of impact on polluters. 

Once again the reasons for passage were a series of events that outraged the 
public and political expediency. In the late 1960’s, an oil well off the shore of 
Santa Barbara, California, blew out and 20,000 gallons of crude oil washed up on 
California’s beach (describe beaches), and the Cuyahoga River in Ohio was so 
polluted that it caught fire -- spontaneously. In 1970, President Richard Nixon’s 
chief rival among the Democrats was Senator Edmund Muskie who was 
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championing environmental issues. In order to undercut Muskie, Nixon devoted 


much of his State of the Union speech to the protection of the environment. 
Despite the propaganda and hoopla, the problem with environmental regulation is 
lenientVenforcement. Violations of pollution standards are rarely detected. An 
American firm might be visited once a year by a pollution inspector, and the 
technology measuring pollution is often unreliable. In addition, polluters are 
rarely taken to court and fined. 

By these examples of delayed regulation and largely ineffective regulation, 
I do not mean to imply that regulation in the United States is useless. Many 
regulations enacted over the past 100 years have benefitted the public and the 
consumer. But because the effort to control the harms that result in a capitalist 
system started after wealth had become concentrated in the hands of a relatively 
few households and corporations, the effort to impose effective regulations was, 
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and is, hindered by the powerful opposition of that 2% of the households who own 


nearly 50% of America’s wealth. 

In summary: 

Russia can avoid America’s mistakes. 


No wealth class in existence yet. 

True, the 6 million former influential Communist party members are 
still in influential positions. Until a capitalist system is established 
and they acquire wealth, their influence is limited as compared to 

before. 


Adopt current U.S. business regulations without the loopholes -- 
regulations drawn up in months. 

Benefits: 


• U.S. corporations familiar, do business if reasonable profits. 
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• U.S. government has to view favorably, at least publicly. 

• Avoid situation described by Dick Gregory in 1960’s. 

In closing, I would like to say: 

You are a great people. 

You have survived longer and harder times than Americans can 
imagine. 

But your time has not, until now ! 

As Cicero once said: "One may do some time serving, but when one’s 
time has come, one must not miss it." 
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Mr. Roy Den Hollander 
Counselor at Law 
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New York, NY 10009 
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HOW TO PREVENT AMERICAN BUSINESS PRACTICES FROM 
TRANSFORMING RUSSIA INTO A THIRD WORLD NATION 

/ : 

The image America presents to the world is not the reality. Many people believe 
American business has made nearly everyone in America rich, has created a distribution of 
property that most Americans regard as fair, and has provided equal opportunity to all to make 
a million dollars — all of these perceptions are untrue. 

America is not the country many Russians think it is, and I doubt it is the type of country 
many Russians would want their country to become. 

With the talent, education and sense of fairness of the Russian people and the land’s 
resources, Russia can do much better than America. It certainly can avoid becoming just 
another third world, underdeveloped, banana republic. 

The Impact of American Business Practices 

What is wrong with America is that it is grossly unfair. America’s motto should be 
"From each according to his fragilities, to each according to his greed." A few facts about 
America will illustrate its inequities: 

The top 1 % of families own 35 % of all the wealth in America (over $5 trillion) and 45 % 
of all the financial wealth. 


A family in the top 5% makes 20 times more than a family in the bottom 20%. 




The average net worth of a family in the top .5% is $9 million, while the average net 
worth of a family in the bottom 40% is zero . 

Between 1977 and 1989, incomes for Americans increased by approximately $600 
billion. Of that increase, the top 1% of families received 77%, or $462 billion. 

In 1989, the average income for the top 1% of families was $560,000, and for the 
bottom 20%, it was $8,400 — a 66 to 1 discrepancy. 

Taxes for a middle class family have doubled in the last 12 years. 

When inflation is taken into account, average weekly wages are now less than they were 
in the early 1960’s. 

Since 1979, the group of people earning below poverty wages grew from 12% to 18% 
of the work force. 

25 million Americans, 1 in 10, are now on food stamps. 

America is now ranked 56th among all the world’s nations in immunizations and ranks 
behind Cuba in infant mortality. 

40 people every working day die from occupational injuries, and 400 die each day from 
occupationally related diseases. 

There are an estimated 45,000 sites in America that are polluted with radioactivity. 
20,000 are controlled by the Federal Government. 

11% or 13 million workers are unemployed in America. 

These facts show that much of America’s wealth goes to a few rich families and most 
of the misery to the rest of American families. 



What actually exists in America is a relatively small group of families controlling, 
through stock ownership and corporate offices, a relatively small number of large corporations 
that account for nearly one half of America’s economic activity. These wealthy Americans are 
to my country what the Communist Party was to your country. 

This economic dominance by giant corporations results in the power to monopolize 
markets, to collude with one another, to keep prices high, to break unions, to pollute the 
environment without paying adequate compensation, and unduly influence much of the life of 
most Americans. America’s history has shown that corporations possessing vast economic 
power do not voluntarily agree to meet even the minimal standards of pollution control, worker 
safety, product safety, liveable wages, or taxes for the betterment of the community they are 
situated in. Since self-interest is the primary concern of America’s wealthy corporate elite and 
self-interest in America is best protected with money, profit is the creed of the rich and the 
corporations they control. As a result, America’s corporate elite opposes or dilutes most 
regulations that may lessen profits regardless of the benefit to the general public. This corporate 
opposition to business regulations has existed since the late 19th century, has been largely 
successful, and has resulted in a social order closer to economic Darwinism than to a fair 
market. 

I do not mean that America has no effective regulations, but since all business regulations 
in America have been enacted in an environment in which a small number of families controlled 
vast amounts of wealth, these families have been able to delay for decades regulations 
controlling corporate activities which harm the general public. Furthermore, when it becomes 
expedient for propaganda purposes to enact a regulation, usually because of public outrage over 



some abhorrent business conduct, the regulation is either too weak to deter the harmful conduct 
or it is not vigorously enforced. 

The historical flaw in America differs only in degree with the flaw in your country before 
the August coup and the potential danger for your country since the coup — so many have too 
little because so few have too much. America has its group of families who through their wealth 
exercise a disproportionate amount of influence over the political, economic and social life of 
the republic; the Soviet Union had the Communist Party which did the same. Now, however, 
for your country, there is a transition: the former rulers and managers are trying to maintain 
their positions of influence and privilege by becoming rich. In other words, some people in 
your country seek to create through a so-called free market, a small group of wealthy families 
that will rule Russia as a shadow government, just as a relatively small number of wealthy 
families run America. 

For example, in Russia, producers such as the large farm collectives openly fix prices 
with the result that consumers are forced to pay high prices for questionable goods. Distributors 
also fix prices, such as the regional consortiums of dairies. In January, Moscow region’s dairy 
association offered the Moscow milk processing monopoly milk at an inflated price. Later, a 
delegation of dairy directors from the Tver district offered milk at exactly the same price. 
Clearly, the dairy associations had agreed to fix their prices at the same inflated level. Price 
fixing will make the directors very wealthy in the long run. In the late 19th century, American 
Trusts did the same, helping to create the fortunes of Rockefeller, Morgan, Carnegie and other 


Robber Barons. 



Russia’s influential nomenklatura have already begun to amass fortunes, allying 
themselves with American businesses to export vast amounts of raw materials at prices below 
the world market. This will make some nomenklatura very wealthy and grateful to American 
businesses. In return, America will acquire necessary resources cheaply (America has 6% of 
the world’s population but consumes 30% of the natural resources extracted each year). In 
addition, America will export manufactured goods and agriculture products that will be 
purchased by Russia with the hard currency gained from the raw material exports. Furthermore, 
America, through various agencies, will provide hard currency credit for the purchase of 
additional American goods and services. Of course, the Russian government will be the ultimate 
guarantor and therefore liable for the credits. The export of raw materials will not raise enough 
hard currency to repay these credits, and the lack of a modem industrial basis for creating 
wealth (which is prevented from modernizing due to the tightening of the money supply under 
the International Monetary Fund’s plan) will leave Russia deeply in debt and stripped of its 
wealth. The result will be very similar to Latin America, which functions as a cheap source of 
raw materials for America, a key export market for American goods and services, and is a 
continent whose economies are predominantly influenced by American banks because of the 
large indebtedness of the countries. (The 100 largest banks in America control 2.3 trillion 
dollars in assets.) 

In the end, Russia will have a small band of families who owe their wealth to their 
dealings with American businesses. These wealthy families will eventually control the 
government, and by then it will be too late to establish laws that ensure a fair, rather than free, 


market. 



The time to act then is now before vast amounts of wealth, and therefore power, become 
concentrated in the hands of a relatively few families. Russia does not yet have an organized 
class of wealthy businessmen wielding extraordinary economic and political power that can block 
business regulations that ensure a more equitable distribution of wealth and protect the public 
from unchecked avarice. At the same time, and this is very important, these regulations need 
not destroy incentive, innovation, the ambition to achieve material well-being or deter productive 
foreign investment. 

Regulations for Ensuring a Fair Market 

It is important to establish a capitalist system because it is the most effective means of 
creating wealth, but a successful capitalist system is not dependent on a handful of families 
owning 35% of the wealth the system creates. Regulations, such as the following, can assure 
both success and fairness. 

An upper limit on the net worth for all families would avoid high concentrations of 
wealth and distribute your nation’s wealth more equitably; however, it would not destroy 
incentive as does an economic system which guarantees certain minimum payments regardless 
of productivity. A net worth limit of one million or two million U.S. dollars per family should 
provide more than enough incentive for persons (now owning virtually nothing) to take risks, 
use their ingenuity and work long hours for the material rewards of success. Once a successful 
businessman, professional or any other worker reaches the net worth limit, he may retire with 
his wealth or continue working without material reward but still earning all the psychological 
benefits that come from exercising his talents and knowledge. The limit on net worth would 
make it possible for many more persons to participate in and contribute to the creation of wealth 




in your country, avoid the growth of a monied ruling class and still offer material incentives to 
inventors, innovators and hard workers. 

A windfall profits tax on American corporations that set up businesses in Russia. If an 
American corporation is in a joint venture with a Russian business, then have the windfall profits 
tax apply only to the American corporation’s share of the joint venture profits. A windfall 
profits tax would tax profits over a certain amount at a much higher rate than the normal tax on 
profits. For example, if the normal tax on profits is 30%, a windfall tax might be 70% on 
profits over a certain amount. Windfall profits taxes mitigate the maximization of profits that 
are made at the expense of the consumer, labor, or the environment by corporations, such as 
monopolies and oligarchies using their market power to charge high prices that are not 
reasonably related to their expenses. 

A corporation may also reap windfall profits when its expenses to produce a product does 
not reflect the true cost of the product. For instance, the cost of cleaning up pollution or 
compensating workers injured in the production of a product should be bom by the corporation. 
If these costs are not part of a company’s expenses, then it is reaping windfall profits. When 
the price of a product reflects its true cost, resources are being allocated efficiently. A 
consumer’s decision to purchase a product or service depends on whether the consumer believes 
the money he pays is worth what he receives in return. If the consumer is unaware of the total 
amount of money he will have to pay for the product or service, then he cannot decide whether 
his purchase is wise or foolish. The consumer’s ignorance would result in an inefficient 
allocation of resources because resources would be allocated to products and services that the 
consumer bought only because he was unaware of the true cost. For example, assume a motorist 



has a choice between one liter of gasoline and one liter of methanol, assuming both are equal 
in performance. The price of the gasoline is 100 rubles and the methanol 200 rubles. The 
motorist will buy the gasoline. If the motorist knew, however, that he would later receive a bill 
for 150 rubles to pay for cleaning up the pollution caused by producing the one liter of gasoline, 
then the motorist would have purchased the methanol, and resources would be directed towards 
methanol production and not gasoline production. 

American businessmen and their allies in the American government will bluff and bluster 
against a windfall profits tax and net worth limit. They will call the measures undemocratic and 
socialistic but windfall profits taxes are not unknown in America; they were used against oil 
companies during the 1970’s Arab oil embargo. In addition, America previously had a 
progressive tax system that taxed the richest Americans’ incomes at 90%, which clearly limited 
the growth of their net worth. 

American businessmen will also threaten not to invest if such a tax exists, but they will 
be lying. An American corporation generally makes a profit of 5% to 7% a year. If a windfall 
tax were enacted in Russia that started at 12%, American corporations could still make an 
additional 5% to 7% over their normal profits. The 5% to 7% extra profit will be enough to 
attract American investments. Furthermore, the net worth limit can be restricted to domiciliaries 
or permanent residents. 

For Russian companies and Russian partners in joint ventures, you could have a windfall 
profit reinvestment rule rather than a tax. This would simply require a Russian company to 
reinvest into its business profits over a certain amount rather than paying most of the profits out 
to the owners. This rule could also be limited to large capitalized companies so the small to 



medium sized family businesses would not be interfered with, since such businesses are usually 
the sole source of income for their owners. 

Anti-trust laws can be used to break up monopolies and oligarchies which, because of 
a lack of competition, charge inflated prices. By breaking up monopolies and oligarchies, 
competition will increase because there will be more corporations producing a product or 
providing a service. One or more corporations will try to increase business by cutting their 
prices, and in order to cut prices, they will have to increase efficiency. The net result is 
increased efficiency and lower prices. 

One of the chief reasons why the IMF plan to reduce the money supply (by increasing 
bank reserves and raising the central bank’s interest rate to 80%) has caused price inflation is 
because Russia’s industries are monopolistic. The IMF knows the tightening of credit in a 
monopoly capital system will simply cause monopolies to raise prices and produce fewer 
products or services. In a competitive system, corporations will try to reduce costs and prices 
so they can continue to make a profit by selling their products and use those profits, instead of 
credits at high interest rates, to finance their business. Competitive corporations cannot raise 
their prices because their competitors will then attract their customers. An example of what 
happens when credit is tightened in a monopoly system follows: Yankee, Inc. makes widgets 
at a cost of 50 rubles each and sells the widgets for 150 rubles. Every month, Yankee, Inc. 
sells 10 widgets for a total income of 1500 rubles and a profit of 1000 rubles. The IMF raises 
interest rates so that each widget now costs 100 rubles to make. The additional 50 rubles is used 
to service the high interest rate debt. For Yankee, Inc. to make a profit of 1000 rubles a month, 
it would now have to sell more widgets or sell 10 widgets at 200 rubles each or 5 widgets at 400 



rubles each. Yankee, Inc. will opt for the last two scenarios because there probably does not 
exist the demand for more widgets, but if a widget is a necessity, people will have no choice but 
to pay the higher price for the same number of or fewer widgets. If Yankee, Inc. had 
competitors who did not collude to fixed prices, then the competitors would cut their costs 
through increased efficiency and sell their products for less, thereby driving Yankee, Inc. out 
of business. 

Before Russia can create wealth from its industrial base and provide its people with 
needed goods and services, the monopolies that now exist will have to be broken up into 
competing enterprises. Otherwise, production and services will continue to decline and prices 
to rise because monopolies can continue to make the same profit by providing fewer goods and 
services at higher prices. At some point, the prices will be too high for the people to pay, no 
matter how desperately in need they are, production will decline drastically (America’s gross 
domestic product dropped by 50% from 1929 to 193J$, stagnation will set in, and Russia will 
be financially dependent on America and willing to sell its industrial base to American investors 
at rock bottom prices. 

There is, of course, the concern that when large monopolies are broken up and the 
competing enterprises privatized, these enterprises will have to cut costs by laying off employees 
or go bankrupt. Some may go bankrupt anyway, but the result will still be high unemployment 
and social unrest. This will happen because privatized competitors will no longer be receiving 
subsidies from the central government to keep people working at unproductive jobs. Factor in 
that many towns are dominated by one large enterprise which uses part of the subsidies to fund 
the town’s social services, and the elimination of these subsidies could lead to violent uprisings. 
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There is, however, a possible solution. Use the subsidies now paid to unproductive monopolies 
for a public works program. People laid off by privatized enterprises can be employed in a 
government program that puts them to work in jobs building your country’s infrastructure: 
railroads, ports, airports, industrial parks, communication systems, etc. All of the modem 
facilities that an industrialized country needs. The program can also provide retraining so that 
laid off workers can find employment in a new capitalistic market. President Franklin Roosevelt 
set up such a program in 1933, which helped lift America out of its worst depression. 

Other regulations that will help create a fair market include: 

A prohibition against market allocation or division whereby competitors agree not to 
compete with each other in specific markets, which may be defined by geographic area, type of 
customer or class of product. 

A prohibition against boycotting, which is an agreement among competitors not to deal 
with a supplier or customer. An example would be where General Electric, Whirlpool and 
Fridgidaire (competing manufacturers) agree not to deal with any wholesaler of their products 
who does not follow their pricing policy. 

A prohibition against unfair competition in order to prevent business from taking unfair 
advantage of their competitors. Such laws prohibit the unauthorized use of trade secrets, trade 
symbols, copyrights and patents. A business would be unlikely to invest resources in research 
and development unless its inventions, discoveries and processes were protected by patents and 
trade secrets. Additionally, a business would not devote time and money to marketing its goods 
and services if its trade symbols were not protected. Furthermore, without copyright protection, 
the publishing, entertainment and computer software industries would be vulnerable to having 



their efforts pirated by competitors. 

Federal securities regulation prevents fraudulent practices in the sale and purchase of 
securities and thereby fosters public confidence in the securities markets. There are two main 
statutes in the United States: 1) The Securities Act of 1933, which focuses on the issuing of 
securities; and 2) The Securities Exchange Act of 1934, which regulates the trading (buying and 
selling) of already issued securities. The 1933 Act has two main objectives: 1) to provide 
investors with necessary information concerning securities newly offered for sale to the public; 
and 2) to prohibit misrepresentation, deceit and other fraudulent acts and practices in the sale 
of newly issued securities. The 1934 Act’s provisions: 1) require most publicly held companies 
to register with the government and submit periodic reports; 2) prohibits the use of fraud in 
selling or buying securities; 3) prohibits the directors, officers, employees and others from using 
information not available to the general public in buying or selling of securities (insider trading); 
and 4) regulates proxy solicitations and tender offers. 

Reasonable environmental regulation allows a reasonable profit and saves the 
astronomical costs of cleaning up a polluted environment and providing medical care for people 
harmed by the pollution. Environmental regulations increase the cost to produce a product or 
service and that cost is passed along to the consumer. The consumer can then decide if he wants 
to pay the price for a product or service, and that decision will be a knowledgeable one because 
the environmental cost is included in the price. Without environmental regulations, the price 
of a product or service is less, but the consumer will end up paying in taxes the government’s 
cost to clean up the pollution. In addition, it costs less to prevent pollution than to clean it up, 
even when discounting the future costs back to a present value. 



Many of the businesses in Russia that seek investors have environmental problems. 
These problems reduce a business’s value because an investor will reduce pro rata the amount 
he is willing to invest by the costs of the clean up. 

Consumer protection regulations require businesses to produce products and provide 
services that do not present an unreasonable risk of injury to the consumer. In the 1970’s in 
America, 20 million people were injured each year using consumer products, 110,000 
permanently disabled and 30,000 killed. 

Labor regulations can provide workers with the right to form, join and assist labor 
organizations, to bargain collectively through representatives of their own choosing, and to 
engage in concerted activities for the purpose of collective bargaining. Regulations can also 
prohibit employers from interfering with the employees’ rights to unionize and bargain 
collectively, dominating a union, discriminating against union members, discriminating against 
an employee because he has filed charges against an employer and refusing to bargain in good 
faith with the duly established representatives of the employers. 

Without such rules, workers would be at the mercy of employers. Workers could be 
dismissed without cause, and they would have no bargaining power to raise their wages because 
they would have to negotiate individually with an employer. 

These are just some regulations that your government can enact which will attract foreign 
investment and encourage capitalism at home by allowing reasonable profits, but still prevent 
a class of wealthy rulers allied with American corporations from maximizing their profits by 
over exploiting Russia. Furthermore, such regulations will provide a predictable environment 
in which business can flourish but not abuse the environment, workers or consumers. 


13 



ROY DEN HOLLANDER 
COUNSELOR AT LAW 


545 East 14th Street - Suite 10 D 
New York, New York 10009 
(212) 982-5836 
Fax Number: 212-982-5943 


July 1, 1992 


Alexey Vedenkin 
Chief of Security Service 
for the Cabinet of 
the President of Russia 


Dear Alexey: 

In accordance with our June 3 meeting, I have enclosed a paper with some suggestions on how 
to prevent American business practices from over exploiting your country’s natural resources, 
people and its environment. 

American enterprises, aided by the American government, want to extract as much wealth as 
possible from your country regardless of the cost to your economy, people or environment. 
American enterprises promise to pay hard currency in return for your natural resources, but the 
price they pay will be bargain basement prices, and the hard currency Russia receives will 
quickly leave your country to purchase American consumer goods. The American government 
promises credit guarantees, but the ultimate guarantor will be Russia, beginning a pattern of debt 
and default similar to Latin America that left many of those countries bankrupt and forced to sell 
valuable assets to American and European investors. 

Your government can prevent your country from being turned into an underdeveloped nation and 
still attract foreign investment through a fair rather than free market. Appropriate business 
regulations and enforcement agencies can allow foreign and indigenous enterprises to make a 
reasonable profit but prevent the abuses of over exploitation that result from business having the 
freedom to maximize profits regardless of the cost to labor, the environment and your economy. 

If there is any doubt that American enterprises will, if allowed, over exploit in order to 
maximize profits, the beginning of my paper describes a little of what American business 
practices have done to the United States-not Latin America but the United States—in a free and 
quasi-free market. Later on in the paper, I present some regulations that will help control both 
foreign and domestic enterprises but still allow reasonable profits. Finally, I provide a different 
method for making the ruble convertible. 




Page 2 


I plan to send you papers on differing business and legal topics that you may find useful. If 
there are any particular topics you are interested in, please let me know. Once again, I am 
willing to spend most of my time in Russia providing what assistance I can in creating a business 
regulatory structure that will allow the creation of wealth through capitalism but prevent an 
economic and social Darwinism that preys on the majority of your people. 

I understand that Vice-President Rutskoi is keenly interested in protection of your environment. 
Accordingly, I have also enclosed a paper on the environment that was written by a friend of 
mine who is both a lawyer and writer here in America. 

Finally, I attended the U.S.-Russia Business Summit in Washington, D.C. on June 17. Both 
President Yeltsin and Acting Prime Minister Gaidar made strong requests for foreign investments 
before a gathering of American businessmen; Gaidar even went so far as to offer for sale two 
gold mines and three oil fields. The reaction among most of the businessmen I talked to was 
that Russia was desperate, and if American enterprises waited a little longer, they would be able 
to buy up much of the wealth of your country at rock bottom prices. To use an analogy, the 
speeches by your officials raised the scent of blood in the nostrils of American businessmen, 
who are now just waiting for the kill. Perhaps if Gaidar had made an offer where Americans 
could mine the gold or drill for oil only if they adhered to certain environmental regulations and 
split their profits with Russia (similar to the Chevron oil deal in Kazakhstan), the businessmen 
at the Summit would have realized now is the time to invest before the Russians become more 
adept businessmen. American business will wait if they think they can obtain a better deal later 
but will invest now if they think they will obtain a worst deal later on. 

Very truly yours, 


ROY DEN HOLLANDER 


Enclosure 


ROY DEN HOLLANDER 

COUNSELOR AT LAW 


545 East 14th Street - Suite 10 D 
New York, New York 10009 
(212) 982-5836 
Fax Number: 212-982-5943 


July 24, 1992 


Mr. Alexander Posadsky, Director Executive 
ACEM 

20/12 Podsossensky Per. 

Moscow, 103062, Russia 

Dear Alexander: 

In accordance with our meeting in Moscow, I am providing you with 
a written critigue of the European Community's ("EC") proposed 
Technical Assistance Program for the USSR, which is now presumably 
for the CIS. I have also enclosed a copy of a brochure from a 
private organization, Financial Services Volunteer Corps, that 
works closely with the U.S. Department of State in providing 
technical assistance. The U.S. Government is still developing its 
Technical Assistance Program. The enclosed USAID Factsheet lists 
the only projects authorized thus far. As you can see, the U.S. 
Government has decided so far on only the broad general objectives. 
When I receive more information, I'll let you know. 

CRITIQUE OF THE EC TECHNICAL ASSISTANCE PROGRAM 

This critigue follows the format of the EC document in that my 
comments are organized to refer to each section and subsection in 
the order that they appear in the document. Any section or 
subsection that is not addressed means I do not have any criticism 
of those proposals. 

1. Technical Assistance for Economic Reform 


U.S. Government and business leaders at the U.S.-Russia 
Business Summit (which I attended on June 17) also emphasized 
the development of Russia's financial services, energy, 
transportation and food distribution sectors. Such sectors 
are important and need to be developed, but they should not be 
developed in order to mainly facilitate U. S.-European exports 
and the extraction of Russia's raw materials. 
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U.S.-European interests want a banking system that permits the 
use of hard currency investments to extract natural resources 
from Russia. A foreign extractive enterprise needs to 
transfer funds by wire into a Russian bank from which funds 
can be drawn to buy mineral rights, service equipment and pay 
its workers and other operating costs. A foreign extractive 
enterprise needs a banking system that can provide reliable 
and fast transfers of funds and execution of payments. The 
U.S. and Europe's primary interest, therefore, does not 
include developing a banking system that provides financing 
for indigenous manufacturing or service enterprises. 

The "free world's" largest and most powerful enterprises are 
energy companies. These companies are constantly searching 
for more oil and natural gas at inexpensive prices. Today 
they see Russia as a source of inexpensive oil and gas. 
Russia needs money. The large energy companies, therefore, 
believe Russia will allow them to maximize profits by not 
requiring investment in environmental safe guards, not paying 
Russian workers a salary comparable to oil workers in other 
countries and not requiring a significant share of the 
profits. One way for Russia to profit from foreign operations 
is to construct a deal similar to the Chevron oil deal with 
Kazakhstan. That country wisely acquired a 50% ownership 
interest in the project that entitles it to 50% of the profits 
and another 30% of the profits as compensation for the oil 
extracted. An even better deal would provide Russia a 
percentage of a project's revenue. This would avoid 
"creative" accounting by American corporations that diminishes 
a project's profits as reported in the financial statements. 

One reason the International Monetary Fund (IMF) wants Russia 
to raise prices on energy is because the IMF knows Russians 
could not afford the increased prices and would cut 
consumption. This would increase the amount of oil and gas 
available for the Western companies to sell around the world, 
which would, of course, add to their profits. 

The West wants a transportation system in Russia similar to 
that in Europe and the United States — a sprawling system of 
concrete highways, paid for with taxpayers dollars and over 
which trucks and cars can transport goods and people using 
gasoline as fuel. The larger the highway system, the more 
cars and trucks, the more fuel used, the greater the profits 
for the automobile and oil companies and the greater the 
pollution. On the average, trucks use six times more energy 
to transport goods than railroads. That means the oil 
companies can sell six times more fuel to the trucking 
industry than the railroad industry. Presently, trains that 
run on solar energy are being developed, so the consumption of 
fuel may be even less in the future. Russia would be better 
served with an expanded railroad system. The amount of oil 
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needed to be extracted or imported would be less, pollution 
would be less and large portions of your country would not be 
covered with concrete. 

The opening to foreign vessels of riverways for transportation 
of goods and people should require strict environmental 
controls so these foreign vessels do not rinse the residue of 
their delivered goods or human waste into Russia's waterways. 
New York's Hudson River had such a pollution problem before 
the enactment of environmental laws. 

The U.S. exports $40 billion a year in agricultural products. 
The U.S. does not want another competitor in the form of 
Russia as an exporter of agricultural products to the world. 
Actually, what America wants is another consumer of its 
agricultural products. Russia's food distribution system 
needs development, but so does its food production. The U.S. 
would rather see Russia with a modernized food distribution 
system and an antiquated food production system. This would 
prevent competition from Russian agricultural products but 
still allow America to sell and distribute agricultural 
products throughout Russia. 

2. Implementation 

Since the C.U. will run the Technical Assistance Program and 
the C.U. reports to the coordinating authority, I would hope 
Russia, and not the Commission, has the final say within the 
coordinating authority. 

4. Energy 

General Objectives 

The EC's desire for a legal and regulatory framework that will 
attract foreign investors means the EC wants a free market in 
which oil and gas companies can maximize profits. Right now, 
Halliburton, an oil and gas servicing corporation, sees 
Siberia as wide open for business, which means they believe 
they can do just about what they want to maximize profits — 
pay low wages, pollute, etc. If Halliburton and the other oil 
and gas enterprises are required to abide by reasonable 
environmental laws, workplace safety laws and pay a fair 
salary, they can still make a profit, so they will still 
invest in Russia. So long as there is a reasonable profit to 
be made, the oil and gas companies will come. I would be wary 
of the EC and the U.S.'s efforts to trick Russia into thinking 
the oil and gas companies must have freedom to do pretty much 
as they wish, or they will not invest. 
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Sectoral Priorities 


A. The construction and rehabilitation of nuclear power 
plants is a very profitable business for the EC and U.S. 
firms. New nuclear power plants cost in the billions of 
dollars. The problem, not to mention environmental 
dangers, is that the plants are uneconomical. When the 
costs of construction, operating and disposal of nuclear 
wastes are accounted for, the power produced is not 
economically competitive. Just recently, the Yankee Rowe 
nuclear power plant in Massachusetts shut down as being 
uneconomical. This plant was considered by the nuclear 
power industry to be the most efficient of all nuclear 
plants in the U.S. Other nuclear plants have been shut 
down for a combination of financial reasons and 
environmental dangers. The billion dollar Shoreham plant 
in New York was closed before it even started operation. 
Southern California Edison recently closed a nuclear 
plant, and Washington State's nuclear facility called 
"Whoops" cost investors millions. 

The nuclear power industry is not building new plants in 
the U.S. because of the costs and dangers. But the 
industry will try to convince Russia to risk the high 
costs and dangers because the industry can make large 
profits building or rehabilitating nuclear plants in your 
country. Russia would probably be better off investing 
in clean energy and eventually closing all its nuclear 
plants. For example: high technology wind mills that 
are currently being sold to the Netherlands, solar 
energy, combined cycle generation plants that use biomass 
as fuel and are 15% more efficient than coal plants, co¬ 
generation that uses waste products as fuel, geothermal 
and hydroelectric sources of energy are cheaper and less 
polluting. 

D. EC and U.S. producers of electricity delay investing in 
new forms of generating electricity (such as wind, solar, 
geothermal, ocean currents, etc.) because producer's 
costs for using coal, oil and nuclear power plants are 
less than the new, cleaner alternatives. The costs are 
less because the producers are not charged the expenses 
incurred in polluting the environment and causing health 
problems, which results in the producers gaining windfall 
profits. 

Environmental regulations in the EC and the U.S. are 
beginning to shift the environmental and health costs 
onto those responsible -- the producers -- by requiring 
pollution control and abatement. Since the producers can 
no longer completely avoid the true costs of electricity 
generation via coal, oil and nuclear, they need to shift 



electricity generation to an area, such as Russia, where 
environmental and health costs will still be paid by the 
taxpayers and not the producers. The EC and U.S., 
therefore, are encouraging Russia to build fossil-fired 
power stations and nuclear plants and export the 
electricity. Naturally, Russia's acid rain will 
increase, forests will defoliate as in Germany's Black 
Forest, waterways will degenerate and health problems 
will rise. But the cost for these by-products will not 
be paid for by the EC or the U.S. power industry but by 
Russia. Once again, Russia could invest in less costly 
means of producing electricity and export some of that 
electricity to the EC. 

E. If Russia becomes dependent on selling its natural 
resources for hard currency, then it will fall into the 
predicament of Latin America. The hard currency Latin 
America receives for its resources simply turns around 
and goes back to America in the form of purchases of U.S. 
consumer and agricultural products. Russia needs to 
emphasize the creation of wealth through the 

modernization of its manufacturing and service 
industries. Selling the family jewels at bargain 
basement prices does not create wealth. 

Financial Services 


For information and suggestions on banking operations and 
regulations, please refer to the SABLAW booklet that I will 
send to you shortly. 

B. Commercial Banks 


Insufficient regulation of banks can lead to recessions 
and costly bailouts of failed banks. Prior to the 1930's 
Depression in America, commercial banks engaged in 
investment banking as well as making loans and accepting 
deposits. As investment bankers, they sold the stocks 
and bonds of their corporate customers. As commercial 
bankers, they used the money deposited into their banks 
by workers and enterprises to buy the stocks and bonds of 
their investment banking customers. Of course, a bank 
received a commission on all the stocks and bonds it 
sold. Essentially the right hand of the bank collected 
deposits and with its left hand gave those deposits to 
its corporate customers in the investment banking 
department and at the same time paid itself a hefty 
commission. Many of the investment banking corporate 
customers failed when the stock market crashed. When 
depositors tried to withdraw their money, the banks 
lacked the necessary funds. As a result, to this day in 
America, commercial banks cannot act as investment banks 



and vice versa. The two different banking functions 
cannot be conducted by the same corporation. 

Also in response to bank activities before the crash, the 
federal government passed a law insuring deposits up to 
a certain amount in not only commercial banks but also 
savings and loans ("S&L") banks. This law led to a 
problem in the 1980's. The Reagan administration 
liberalized the types of investments S&L's could make, 
increased the limit for insurance to $100,000 and allowed 
S&L's to pay whatever interest rate they wished on 
deposits. 

During the boom years of the 80's, S&L's increasingly 
invested in risky projects because these projects 
promised high rates of return. S&L's needed to make a 
high rate of return on the money deposited with them 
because they were in turn paying their depositors high 
rates. S&L's were competing with each other by offering 
higher and higher rates on deposits in order to attract 
more money than their competitor banks. These high rate 
paying deposits had to be invested in riskier and riskier 
projects in order for the S&L's to make a profit. At the 
same time, many wealthy Americans invested $100,000 at 
different S&L's that paid the highest deposit rates. 
These Americans incurred no risk since the $100,000 was 
insured for loss by the U.S. Government. (Only wealthy 
Americans benefitted from depositing $100,000 in 
different S&L's, since most Americans did not have 
$100,000 to invest.) When the 80's boom ended, the S&L's 
lost billions on their risky investments which went 
bankrupt, but wealthy Americans did not lose their 
deposits of $100,000 in numerous S&L's. They were 
insured by the Federal Government. 

The accounts of smaller depositors were also protected by 
the government insurance, but the chief beneficiaries 
were the wealthy who had deposits of $100,000 in many 
S&L's that had paid high interest rates. Many S&L's went 
bankrupt, and the taxpayer is now required to pay the 
amount, up to $100,000, lost on each deposit by the 
failed S&L's. The total cost is estimated at $500 
billion, which is about $5,000 for each family in the 
U.S. This boondoggle could have been avoided by limiting 
the interest rates paid and investments made by the S&L's 
and by insuring deposits for a smaller amount. 



D. 


Insurance 


Recently in America a number of large insurance companies 
have gone bankrupt because they, like many S&L's, 
invested in risky securities, such as junk bonds (bonds 
that are rated below investment grade). A number of 
these insurance companies held the funds that retirees 
relied on for their pensions. These retirees now must 
survive on less than they were promised and less than 
they planned for. Regulations limiting the degree of 
risk insurance companies incur in their investments would 
avoid the same thing from happening to Russian retirees. 

G. Transport 

General Objectives 

Once again, Western companies invest when they believe 
they can make a reasonable profit. Russia does not have 
to allow windfall profits by curtailing regulations in 
order to attract Western investment. 

Sectoral Priorities 

Please refer to the text in the last paragraph on page 2 
of this paper. 

7. Food Distribution 

Please refer to the text in the second full paragraph on page 
3 of this paper. 

These are my written comments on the EC's Technical Assistance 
Program. If you have any questions, please feel free to contact 
me. 


Very truly yours, 






ROY /DEN HOLLANDER 


Enclosure 
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ROY DEN HOLLANDER 
COUNSELOR AT LAW 

East 14th Street - Suite 10 D 
New York, New York 10009 
(212) 982-5836 
Fax Number: 212-982-5943 



September 14, 1992 


Nikolai U. Drozdov 

Overseas Business Promotion Department 
Ministry for Foreign Economic Relations 
32/34 Smolenskaya-Sennaya 
Moscow, Russia 


Dear Nikolai: 




After our meeting of September 11, 1992^,1 recalled that Thailand in 
1987 changed its procedures for implementing regulations governing 
foreign investment. Thailand created a single government bureau 
for authorizing foreign investment, which streamlined and clarified 
numerous standards, guidelines and rules. As a result, foreign 
businessmen now save much time and effort because application 
procedures are clearly understood and need only be completed in one 
department. This type of government bureau expanded to include 
domestic business appears similar to the agency we discussed. I 
will research it further as well as other possible solutions to the 
. issues we discussed, 

In - addition ^) I have,, enclosed a short paper on the danger posed by 
America's and Russia's military industrial complex and a possible 
way of avoiding that danger. 


I will be in Ecuador until October 4, but if you need to get a 
message to me, my associate Oksana Chufirina can be reached in 
Moscow at 227-0679. 


Very truly yours. 


ROY DEN HOLLANDER 


RDH:lv 
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PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT 

Avoiding the Danger Posed by the American 
and Russian Military-Industrial Complexes 

The end of the cold war caused a precipitous drop in U.S. 

Government defense spending. Since 1990 the military budget has 

fallen by more than five percent a year. The procurement section 

of the budget (orders placed with factories) has dropped by more 

than 12 percent a year. Enterprises that once sold billions of 

dollars in military goods and services to the U.S. Government are 

now suffering a dramatic reduction in business. General Dynamics, 

Raytheon, Hughes Aircraft and General Electric are shrinking their 

operations in anticipation of permanently lower sales. Since the 

middle of 1990, employment at military contractors plunged by more 

than 100,000 a year. This bodes ill for the American economy. The 

military-industrial complex is an important pillar of the economy, 

which is struggling to pull out of a recession. The Federal 

Reserve Bank of Boston said, "We are growing so slowly that defense 

spending can make the difference between a rising unemployment rate 

and a falling one." Unless a new market for the military- 

industrial complex arises, many enterprises will have to make a 

costly conversion to civilian products and some will go bankrupt. 

Conversion is difficult in a recession because existing 



manufacturers of goods cannot sell what they have already produced. 
To avoid conversion, leading military contractors are concentrating 
on expanding exports. There is, however, a lot of competition 
overseas. Just recently an American firm failed to sell armored 
personnel carriers to the United Arab Emirates because the Emirates 
decided to buy from Russia instead. 

A fragmented Russia with autonomous regions that claim sovereignty, 
promise economic prosperity to people within their borders and are 
ruled by a strongman would provide ample markets for U.S. military 
goods and services and eliminate export competition from Russia. 
American arms makers need only the threat of armed conflict to sell 
their products. The funding will come from the natural resources 
controlled by a regional strongman or U.S. Government funds paid 
directly to American enterprises with the autonomous region's 
government liable to the U.S. Government for repayment. (This type 
of financing is similar to the $24 billion aid package currently 
planned for Russia.) A fragmented Russia will also enable the 
U.S. military bureaucracy to argue for an increased budget in order 
to protect against the spread of potential conflict to areas of 
American economic interest, which is perceived to be the entire 
world. 

Of course, neither the U.S. Government nor military-industrial 
enterprises desire any armed conflicts or the potential of such in 
Russia while it still controls strategic nuclear weapons. Assuming 





the threat to the West from strategic nuclear weapons diminishes, 
the threat or existence of armed conflict in a fragmented Russia 
will pull American military-industrial enterprises out of their 
recession, eliminate the need for complex and costly conversion to 
civilian uses, increase the Pentagon's budget, eliminate the need 
to discharge hundreds of thousands of soldiers into an economy 
already experiencing high unemployment, increase economic growth 
for America and facilitate American industries exploitation of 
Russia. It is much easier for business to achieve its ends through 
a corrupt dictator of a small region than the democratically- 
elected president of a large and proud nation. 

Russia will probably not disintegrate into conflicting sovereign 
regions unless the central government bears the blame for making 
life unlivable. This might occur from a drastic increase in 
prices, shortage of foodstuffs, a dramatic decline in production, 
scarcity of money and rampant corruption among bureaucrats, many of 
whom steal state property and demand bribes in order to purchase 
the necessities of life or enrich themselves. Unfortunately, all 
these maladies now exist in Russia due in large part to the 
International Monetary Fund's (IMF) policies. 

The reduction in credit and of the money supply forced Russia's 
monopolistic enterprises to reduce output and raise prices beyond 
the reach of average workers. Without available credit, 
enterprises ran up debts totaling 500 billion rubles in a failed 



effort to maintain production and pay wages. Production dropped by 
13 percent in the first six months of 1992. Soaring prices 
resulted in a dire shortage of paper money, causing salaries to go 
unpaid. One town has even started printing its own vouchers as a 
substitute for the rule — not unlike a sovereign nation. Another 
IMF policy calls for an increase in gas and oil prices that Russian 
citizens cannot afford. In addition, the IMF wants to end 
subsidies for the production of basic foodstuffs and prevent tax 
cuts to individuals and enterprises. Under IMF policies, this 
winter Russia will not only be broke but hungry and cold. People 
will blame the central government, and then every tinhorn demagogue 
in every region will see his opportunity to achieve power through 
secession. Even if the IMF did not intentionally formulate its 
policies to cause civil strife and secession, there appears a good 
chance it will have that effort. 

Your government's recent reluctance to strictly adhere to the IMF 
policies seems wise. The policies, after all, benefit western 
enterprises more than Russia, even when discounting the potential 
hostile conflicts the policies may cause. The six billion dollar 
fund to stabilize the ruble will enable Western enterprises to sell 
their goods for rubles and then exchange these rubles for 
hard currency. Ten billion of the remaining 18 billion dollars is 
for debts owed the West. Most of the remainder will go for credit 
guarantees and loans paid to western enterprises to provide goods 
and services to Russia with the Russian Government ultimately 



liable to repay the loans. 


Some may believe the credits to buy western goods and services are 
important since Russia will be able to buy them on favorable terms 
by having one country compete against another over the financing 
terms. Such competition will not happen because most developed 
countries belong to the Organization for Economic Cooperation and 
Development ("OECD"). The members of this organization, or cartel, 
avoid competition over financing exports by setting limits on 
interest, repayment periods and other terms. This means the 
financing terms available to a Russian buyer will be the same no 
matter what country the Russian enterprise imports from. 

Furthermore, 24 billion dollars in credits does not begin to 
approximate the amount of investment Russia needs. Morgan Stanley 
International estimated Russia needs every year for at least five 
years $15 to $50 billion for infrastructure, $30 to $60 billion for 
energy, $5 to $10 billion for agriculture and unemployment benefits 
and $21 to $38 billion for balance-of-payment support. So each 
year Russia needs a total of $76 to $167 billion without including 
the cost for environmental clean up. The IMF offers much less. 

The West does not appear willing to provide more, so it makes 
little sense to assume the risk posed by IMF policies for so little 
gain. Russia may have to generate most of the wealth it needs from 
within, which will not happen unless the ministries 7 bureaucracies 
release their control of enterprises and monopolies divest into 



competing privatized companies. 


At the wholesale level, Russian ministries continue to issue state 
orders accounting for as much as 40% of the output of some goods 
and regularly disapprove or obstruct business deals. Many of the 
enterprise managers I have spoken with want to eliminate the 
influence of ministry bureaucracies over their business affairs. 
Managers are fed up with having to bribe ministry bureaucrats for 
approval of profitable business transactions. Perhaps an agreement 
between the government and the Civic Union to reduce or eliminate 
much of the ministries' power would aid Russia's chance to create 
wealth and evolve into a fair market. Since the Civic Union 
controls a large percentage of votes in the Supreme Soviet, its 
alliance with the government may facilitate the passage of laws to 
control or reduce the bureaucracy. Such laws should probably 
include ethics and anti-corruption. 

One possible law would be to create an inspector general's office 
in each ministry. Every agency of the U.S. Government has an 
inspector general's office that investigates corruption, bribery 
and ethics violations by bureaucrats. Each inspector general has a 
wide range of powers to investigate any accusation of misdoing by a 
bureaucrat. Russia's inspector generals' offices can be manned or 
headed by reliable people. One means of uncovering corruption can 
be to enlist managers or others to carry concealed tape recorders 
when seeking approval for a transaction from a bureaucrat. If the 



bureaucrat demands a bribe, the recording can be used to force him 
to resign or to implicate others in the ministry by having the 
bureaucrat also carry a hidden tape recorder. Bureaucrats caught 
on tape could be prosecuted or shamed into resignation by releasing 
the tape to the media. Another tactic, which is used by the U.S. 
Government, is to set up a telephone number to take anonymous tips 
about corruption. Through these and other tactics, the inspector 
generals 7 office can nullify the power of bureaucrats and force 
them out of office. 

Without the bureaucracy looking over the shoulders of managers, 
state enterprises will be relatively free to conduct business as 
they see fit. If these managers are still in control of giant 
monopolies without a government entity to control them, they will 
act just like the robber barons and trusts of the United States in 
the late 1800 7 s. The managers will raise prices, cut output, 
pollute the land and reduce wages in order to amass for themselves 
huge fortunes that will be used to control government officials. 

To avoid a nation ruled by giant monopolies, the government can 
propose to the Civic Union that in return for the inspector 
generals 7 offices freeing the managers from bureaucratic 
interference, the managers must simultaneously break up their 
enterprises into competing companies. The managers will make their 
trusted assistants the heads of the newly divested enterprises, and 
while the inspector generals 7 offices are reigning in the 
bureaucrats, the different enterprises will pretend to compete. 





When the bureaucracy is under control, the managers and their 
former assistants will engage in price fixing, market division and 
other antitrust agreements in order to maximize profits and amass 
large fortunes. They will try to do so because the weakened 
ministries will no longer be able to prevent such activities. The 
inspector generals 7 offices, however, will. 

If everything is done right and the proper laws passed, the 
inspector generals 7 offices will be small, high tech and filled 
with dedicated and competent personnel. In addition, because the 
inspector generals will have publicly removed corrupt officials 
from office, the inspector generals will have an excellent 
reputation among the people. The inspector generals can then use 
their power, the antitrust laws and unfair competition laws to 
eliminate the old line managers; thereby, stimulating competition 
within a legal framework that ensures a fair market system. 

In the end, the leaders of the military-industrial enterprises and 
the state bureaucratic leaders of the military-industrial complex 
will be greatly weakened. 
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January 14, 1993 


To: Nikolai U. Drozdov 

Ministry Foreign Economic 
Relations of the Russian Federation 
32/34 Smolenskaya-Sennaya 
Moscow 

Dear Nikolai: 

In accordance with our conversation in September, I am enclosing a paper on how to 
increase the export of Russian goods and services. I will be in Moscow until January 29, perhaps 
we could meet to discuss this paper or other matters concerning business development in Russia. 

I apologize for the delay in sending you this paper. Most of my time in October and 
November was spent trying to complete a business transaction between my company and the 
North Caucasus Railway. Although my company acquired an exclusive right to develop a 
computer information system and signed an initial contract to deliver the Railway computers, they 
breached the contract as if it were a meaningless piece of paper. In America, we would be in 
court right now suing them for breach of contract, but as they said when I was in Rostov-on-Don, 
"you are in Russia now." 

Congratulations on your promotion. I hope to see you in Moscow. 


Best regards, 




ROY DEN HOLLANDER 
COUNSELOR AT LAW 

545 East 14th Street - Suite 10 D 
New York, New York 10009 
(212) 982-5836 
Fax Number: (212)982-5943 


December 3, 1993 


Privileged and Confidential 
Attorney Word Product 


A STRATEGY TO GENERATE HARD CURRENCY FROM RUSSIA’S FOREIGN 

DEBT AND INCREASE EXPORTS 


I. The Need for Hard Currency to Stimulate the Production of Goods and Provision of 
Services for Export. 

When the United States economy slumped into a recession in 1990 and 1991, American 
buyers' of goods and services, already heavily in debt and fearing a rise in unemployment 
as well as a decline in business, drastically reduced their purchases, which left many 
businesses looking for new customers. In response, the U S. Administration expanded 
Government export programs to assist businesses in selling overseas to make up for the 
decline in sales in America. Today in Russia buyers, which includes consumers, 
businesses, farms and the government, have also dramatically reduced their purchases. As 
a result, inventories have increased, production and services continuously decline and 
people survive on less. If Russia instituted or expanded programs similar to those in the 
US. for stimulating export trade, then the production of goods and provision of services 
and the flow of hard currency into Russia would increase. 

In America, the U.S. Export-Import Bank ("Eximbank") conducts the key programs for 
facilitating the export of U.S. goods and services. Eximbank helps U.S. exporters secure 
credit for their foreign buyers. Often private lenders (banks, trading companies, etc.) will 
not provide financing to a foreign buyer because the perceived risk of non-payment or 
only partial payment is too high. Eximbank encourages private lenders to extend credit to 
a foreign buyer by providing a private lender with a guarantee that in the event the foreign 
buyer does not repay the private lender, Eximbank will. While the foreign buyer repays 




the loan over a period of time, the actual dollars provided by the private lender are paid 
directly to the exporter and not the foreign buyer. This way the exporter is assured of 
obtaining payment for the goods or services it provides a foreign buyer. Only Eximbank 
has to worry whether the foreign buyer repays the loan. Under another program, 
Eximbank provides direct loans for the purchase of American goods by a foreign buyer. 
Under the direct loan program, Eximbank transfers dollars directly to the U S. exporter, 
not the foreign buyer, and then the exporter sends the goods to the foreign buyer. The 
foreign buyer has to repay Eximbank over a period of time the amount Eximbank paid 
directly to the exporter plus interest. 

Both programs assure the U S. exporter will obtain value for the goods or services sold 
overseas. Eximbank ultimately assumes the risk that the foreign buyer will not pay. (In 
such a case, Eximbank can sue the foreign buyer and alert companies worldwide not to 
deal with that buyer.) Perhaps a couple of diagrams will help: 
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Eximbank also provides American exporters with insurance against loss should a foreign 
buyer default on its obligation to pay the exporter for political or commercial reasons. 
Many foreign buyers are unwilling to assume a loan obligation under Eximbank's 
Guarantee or Direct Loan programs because commitment fees and interest payments 
increase the cost of the goods or services bought or the time to consummate the 
transaction is so short that a loan or guarantee does not make sense. Under the Insurance 
program an exporter can ship the goods or provide the services immediately and receive 
payment later. If the buyer does not pay, then the insurance will 

Another crucial Eximbank program for stimulating foreign trade is the Working Capital 
Program. The program expands U.S. exports by encouraging private lenders to make 
working capital loans to U.S. businesses for export-related production and marketing 
activities. Small and medium-sized enterprises are often unable to obtain loans from 
private lenders needed to produce or market goods or services overseas. (This is 
especially true in Russia today where small struggling private firms cannot obtain financing 
because, among other reasons, they do not have the same extensive contacts with 
commercial bank executives as do large enterprises.) Eximbank will guarantee repayment 
of a loan provided by a private lender to an exporter when the loan is used to purchase 
finished goods, materials, services and labor to produce goods or services for current or 
future export sales, to market export products or services, to participate in trade fairs or 
conduct other promotional activities aimed at developing new overseas business. All 
loans, however, must be secured by the exporter's collateral which can be inventory and 
other goods purchased with the loan or accounts receivable that result from transactions 
generated by the loan. Under the Working Capital program, the exporter and not the 
foreign buyer is liable for repayment of the loan. 

Eximbank's programs clearly stimulate exports, but since one major aim of Russian 
exports is to acquire hard currency, a Russian Eximbank that provided similar programs 
would need hard currency for a Guarantee, Direct Loan, Insurance or Working Capital 
program. (Section II of this paper will provide a suggestion for obtaining hard currency 
for a Russian Eximbank's operations.) A Russian enterprise trying to earn hard currency 
from its exports is unlikely to accept rubles from a Russian Eximbank as payment for its 
exports but may accept rubles to finance its working capital. Since a Russian Eximbank 
will have to deal largely in hard currency, Russian exporters must have the right to hold 
hard currency accounts without having to convert their profits into rubles; otherwise, the 
safety of using Russian Eximbank financing may not be sufficient to overcome the risk of 
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present exporting methods that result in exporters keeping hard currency overseas. In 
addition, the tax system would have to be reformed to eliminate the bias against hard 
currency income. 

In addition to increasing exports, a Russian Eximbank, adequately financed with hard 
currency, might reduce a further increase in the billions of dollars already placed in 
offshore accounts by Russian exporters. Some Russian exporters will choose the certainty 
of payment and financing from a Russian Eximbank rather than the risk of non-payment 
from a foreign buyer. Since the Russian Eximbank and the private lenders it guarantees 
pay the Russian exporter directly and then collect from the foreign buyer, these hard 
currency payments made by the Russian Eximbank will not be secreted in offshore 
accounts unless the exporter, after receiving the funds in his bank account, requests the 
bank to transfer the funds overseas. Appropriate banking legislation can keep track of 
where the money goes, which will probably be an account the exporter has already 
illegally made deposits into from export revenues. 

Furthermore, the export transactions that involve a Russian Eximbank's programs will 
provide valuable information. Included in this information will be the identity of the 
importers the Russian exporter deals with. For a Russian exporter to hide funds overseas 
usually requires the assistance of the importer to set up an account with a financial service 
company in which the funds are deposited. In America, a financial service company will 
not set up any account unless provided with an employer identification number ("EIN") 
that is issued by the U.S. Internal Revenue Service. In addition, a deposit of over $10,000 
in any account will be reported to the U.S. Treasury Department, indicating the depositor 
and the account name. With the names of importers sold to by Russian exporters who use 
the Russian Eximbank's program, the U.S. Treasury Department through its agency, the 
Internal Revenue Service, could discover any accounts set up by the importer where the 
importer used its EIN or deposited more than $10,000 into an account that has a different 
EIN, which might occur where the importer or Russian exporter set up an American 
corporation in whose name it acquired an EIN in order to set up an account without using 
the importer's EIN. In the situation where the U.S. importer has agreed to transfer its 
payment to a bank located outside the U.S. but in a jurisdiction with bank secrecy laws, 
any transfer of over $10,000 must still be reported to the U.S. Treasury Department. Of 
course the U.S. Government would have to agree to provide assistance in tracking down 
these overseas accounts, but I am sure this could be worked out, providing the Russian 
Government was serious about repatriating flight capital. 
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II. Generation of Hard Currency for a Russian Eximbank's Operations. 

Russia's recently stated willingness to assume the foreign debt of the former Soviet Union 
means it will owe official creditors about $68 billion and private creditors, mainly 
commercial banks, over $18 billion (some estimates place the private debt at over $25 
billion) for a total of $86 billion. 

Private creditors include: commercial banks, which are private banks and other private 
financial institutions; foreign manufacturers, exporters, and other foreign suppliers of 
goods; and export agencies that provide payment guarantees, loans and insurance. 

Russia's debt to official creditors includes: multilateral loans that came from international 
organizations such as the World Bank, regional development banks and the International 
Monetary Fund ("IMF") and bilateral loans that came from governments, their agencies, 
autonomous bodies and governmental export credit agencies. For 1992, Russia owed $20 
billion in total debt service but paid only $2 billion. In 1993, it will owe $30 billion but 
estimates it can only pay $3 billion. Through September 1992, Russian exports totaled 
$37.2 billion and imports $35.5 billion, a surplus of $1.7 billion: not even enough to offset 
Russia's payments on its foreign debt for last year. At this rate, Russia will soon deplete 
itself of hard currency reserves that will leave it without a reliable medium for exchanging 
value. 

Foreign governments and businesses will not accept rubles as payment for necessary 
goods such as agricultural products (flour, bread and pasta production did not decline in 
1992 because of Russia's grain imports) or services such as technical assistance. Without 
sufficient hard currency, Russian banks and enterprises will no longer be able to store or 
exchange value through dollars, which will leave a rapidly depreciating ruble as the only 
medium of exchange, other than barter, for business transactions. A similar situation 
occurred in Latin America where some countries' savings and investing fell drastically 
because it made more economic sense to spend currency immediately for tangible goods 
before the currency's value depreciated further. Without savings or investments, 
businesses lack capital to finance production and services. 

There is a lesson that can be learned from Latin America's debt problem of the 1980's — 
simply refuse to pay anymore interest or principal on foreign debt. Such a default by 
Russia would free up hard currency for the operations of a Russian Eximbank and can 
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even provide Russia with the opportunity to make money buying and selling its own debt 
owed to foreign banks. 

m. Economic Opportunities Arising Out of Russia's Default on it Foreign Debt 

Once Russia declares it will no longer pay interest or principal on its foreign debt, its 
economic relations with the West and the rest of the world will not end. Mexico began 
the Latin American defaults in 1982 when it said it would not be repaying its international 
bankers for a while. The key phrase is "for a while." Mexico and other Latin American 
countries did not renounce the debt, they admitted they owed the money but the debt 
services repayments would be needed to aid their economies and peoples. Mexico, 
Venezuela, Chile and other countries continued their on-again and off-again talks with 
private and official creditors in an effort to resolve the debt issue. Then in 1988, the Latin 
American countries and private creditors (mostly commercial banks) began resolving the 
default issue through buy backs. 

Russia could follow the Latin American pattern by defaulting and then exhibiting a good 
faith effort to resolve the debt issue but resolve it differently than was done with Latin 
America in order to assure that any resolution benefits Russia and not just Western 
governments or commercial banks. Such a policy would ultimately lead to buy backs and 
other transactions to resolve the debt owed to private creditors. Buy backs and other 
transactions can be accomplished in the smart way, as presented below, or the foolish way 
as Latin America did — foolish for Latin America that is. I want to emphasize that the 
following solutions apply only to the approximately $18 or $25 billion dollars Russia owes 
commercial banks. 

Buy Backs: Open Market and Negotiated 

There are two major types of buy backs: open market, where purchases are made in the 
secondary market at whatever price the market has placed on the debt, and negotiated, 
where a defaulting country or its representatives would negotiate to purchase some of 
Russia's debt from commercial banks. In negotiated buy backs, lenders (the commercial 
banks) agree to concessions so that a country can effectively repurchase its debt at below 
face value. The old debt is usually repurchased with new debt issued by commercial 
banks, essentially a restructuring of the old debt. 
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The secondary market, where open market purchases are made, consists of trading debt 
securities (new issues, Brady bonds and distressed bank debt) in over the counter markets, 
primarily in New York and London. Fourteen (14) commercial and investment banks 
account for most of the trading. J.P. Morgan, Citicorp, Chase Manhattan, Bankers Trust, 
First Boston and Chemical Bank are among the biggest traders of such debt in the 
secondary market. Some securities houses are also involved. The substantial majority of 
transactions are still accounted for by commercial banks wishing to dispose of claims. 
Trading houses indicate, however, that non-bank institutional investors seeking high- 
yielding assets and capital gains are increasingly active in the market as are wealthy 
Americans, foreigners and professional traders. (Institutions include corporate treasuries, 
pension funds, and other financial institutions — including 20 to 30 insurance companies.) 
In 1990, the trading volume was $100 billion. Wall Street firms are now trying to 
structure deals in the secondary market to offer something for the risk preferences of all 
investors. One type of security is to repackage bank debt and Brady bonds into a multi¬ 
part security in which some parts have investment-grade status and others do not but have 
a higher yield. Citicorp recently issued a three-tiered Eurobond based on Mexican Brady 
bonds. So the secondary market in private creditor country debt continues to expand with 
numerous securities houses able to purchase Russian debt in the secondary market. 

The problem with open market and negotiated buy backs is that unless the market price is 
sufficiently low, the debtor country would be better off using its money to increase 
consumption and investment rather than buying back its debt. For example, a country that 
already owes three times as much as it is likely to repay in full is unlikely to benefit from 
buying back its debt in the open market when the debt is selling above 33% of face value. 
There is a complicated formula that can determine a range of prices that will benefit the 
debtor country whether it buy backs debt in the open market or negotiates its buy backs. 
Furthermore, contrary to popular belief, it is unclear that buy backs (open market or 
negotiated) stimulate investment; therefore, any premium paid in any buy back may not be 
offset by additional investments or the economic benefits flowing from the reduction in a 
country's debt. The price for open market buy backs depends on the secondary market. If 
the market, which is largely the commercial banks, believes that a country only intends to 
pay back a small portion of its debt or perhaps none at all and was not going to engage in 
any open market or negotiated buy backs, then the price of that country's private creditor 
debt would drop This is not the case with negotiated buy backs because the moment a 
country starts negotiating, the price of its debt goes up. 
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Negotiated buy backs may or may not use the Brady initiative. U S. Treasury Secretary 
Nicholas Brady introduced the initiative in 1989. Commercial banks may accept a large 
reduction in principal owed them by a debtor country. In return, the debtor country would 
exchange some of its remaining old overdue debt for new debt at a longer term and 
reduced interest or banks could accept a new debt at the same amount but also with a 
longer maturity and a greatly reduced interest rate. The new debt (called "Brady" bonds) 
would be collateralized by U S. Treasury Zero Coupon bonds and possibly guarantees 
from the U.S. Export-Import Bank with the interest backed by the World Bank for a 
period. For example, the Argentina accord calls for banks to exchange old loans for a new 
30-year bond equal to 35% of the loan amount, with principal payments backed by 
Treasury securities and an interest rate equal to the London interbank rate plus thirteen- 
sixteenths of a percentage point. Alternatively, the banks may take a new bond equal to 
the face amount of the old loan, also collateralized by Treasury securities, but with a lower 
interest rate that would rise from 4 to 6% during the first six years of a 30-bond and 
remained at 6% for the remaining life of the bond. 

The Brady bonds trade in the secondary market at a higher price than the old debt traded 
because they are collateralized. This is a problem for the debtor countries because any 
attempt to buy back more of their debt after a Brady transaction either in the open market 
or negotiated deal will cost them more per unit of debt, although there may be less debt to 
purchase. 

Another problem for a debtor country, whether before or after a Brady transaction, is that 
the moment the commercial banks hear of a plan to restructure a developing country's 
debt, they raise the prices at which the debt trades in the open market and the price at 
which they will negotiate a buy back. 

Were Russia to stop payment on its debt altogether and refuse to make good faith efforts 
to resolve the problem, its debt instruments would drop in price significantly because many 
banks would be selling the debt. The more the market believed Russia would not engage 
in steps to resolve its debt problem, such as a Brady buy back, the further the price for its 
debt would fall. (Traders who had sold Russia's debt "short" would make large profits in 
such a situation.) Speculators, generally the commercial banks, would only begin buying 
Russia's debt again if they believed Russia would engage in buy backs or sell its assets to 
pay down its debt. Once the speculators, however, realized Russia was not going to 
further increase the burden on its people by exchanging its assets or money for debt at 
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overvalued prices, the speculators would sell their debt holdings causing the price to drop 
again or simply mark down the value of the debt if no buyers were available at the lower 
prices. This cycle of the price of Russia's debt rising and falling would depend solely on 
whether the market believed Russia would engage in buy backs or sell its assets to pay 
down its debt. 

Once prices have dropped, one possible strategy for Russia would be to purchase some of 
its debt (then trading at reasonable and not overvalued prices) by quietly providing 
environmental groups with the funds for debt for nature swaps. The groups would buy 
the debt in the open market and exchange the debt for Russian bonds. In addition, brokers 
or bankers in various jurisdictions could be used to discreetly purchase Russia's debt for 
Russia's account. Russia could also engage in commodity-linked financing and debt for 
equity swaps since Russia probably would still be acquiring more in face value of debt for 
its assets then when everyone was expecting it to repay its debt or engage in a Brady or 
other type of buy back. Russia could retire the debt it acquired when prices were low or 
hold on to it and, when economically appropriate, initiate a Brady restructuring, which 
would cause an increase in value of its debt in the open market. Russia then could sell the 
portion of debt it is holding in the market for a gain to be used to service some of its 
existing debt. Professional speculators in the sovereign debt market expect to realize 50% 
returns when a country does a Brady restructuring. 

A corollary effect of Brady debt restructuring is that equity markets in the debtor country 
generally go up. Prior to restructuring its debt, the government of Russia could invest in 
some of its viable businesses after privatization. Assuming the market rises following the 
restructuring, the government could sell its holdings and use the gain to service its debt. 

It makes no sense, however, for Russia to engage in a Brady or non-Brady negotiated buy 
back, debt equity swaps, commodity linked financing, debt for nature swaps or interest 
rate reduction bonds until Russia's debt price hits bottom. Otherwise, Russia would be 
paying out more to retire the same amount of debt because it would be overvalued having 
been driven up by speculators betting on a debt restructuring. 
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IV. Additional Methods for Relieving Russia's Foreign Debt 


The following details the methods that Russia can take to ease its private creditor and in 

some instances official creditor debt. 

1. Direct Foreign Investment 

Encouragement of direct foreign investment into Russia will increase economic growth 
and attract foreign currency which in turn can be used to buy back or service some of 
Russia's external debt whether owed to private or official creditors. In addition, 
Russia's access to foreign technology in management expertise and markets will 
increase with direct foreign investment. The key to encouraging direct foreign 
investment is to remove obstacles to potential foreign investors, such as restrictive 
regulatory regimes. Mexico, for instance, overhauled its regulatory framework for 
foreign investment in the mid-1980's. In 1991 foreign investment, including 
repatriated flight capital, roughly doubled in Mexico over the previous two years. 

Thailand in 1987 simply changed the implementation procedures of its legal 
framework for foreign investment. It streamlined the numerous administrative rules, 
guidelines and standards into a more systematic framework that is now administered 
by a single government bureau that is directly under the authority of the prime 
minister. Foreign investors save much time and effort because they can now complete 
the application procedures in one department. Rules on the provision of incentives 
and the imposition of restrictions for foreign investors were also clarified. 

The creation of a country mutual fund through an investment banker or brokerage 
house in a Western country allows investors in the world's major equity markets to 
conveniently invest in a country such as Russia. The country fund would receive 
money from investors and its manager would decide what businesses to invest in or 
bonds to buy in Russia. For a country fund to be successfully launched, the country to 
be invested in should have a well functioning domestic capital market (stock and bond 
exchanges) and standards on information disclosure and accounting. The International 
Finance Corporation, part of the World Bank Group, assists in the structuring and 
offering of country mutual funds. 

Another form of direct foreign investment in developing countries is the ADR, which 
is a security issued against a deposit of non-U. S. company shares in a trust account. 
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ADRs are traded on stock exchanges in Western countries. Recent ADR offerings 
include the Chilean Telephone Company and Mexico's Telmex privatization. Telmex 
hired an investment banker to arrange for the sale of its ADRs in several major country 
stock markets, including the United States, Japan and England. Over $2.3 billion was 
raised in 1991 by privatizing Telmex. The Chilean Companea de Telefonos used the 
same method of privatization and raised $98 million. The danger in selling privatized 
companies overseas, however, is that foreign investment pools will buy enough stock 
to effectively control a privatized enterprise. A solution is to limit the number of 
shares sold to foreign interests. 

A third form of portfolio investment is outright foreign purchase of particular domestic 
equity shares. Typically investors are concerned about adequate settlement 
procedures as well as information disclosure and accounting standards. Domestic 
financial market reform has, therefore, the potential to increase considerably this type 
of flow, since developing country stock markets often offer high returns and 
considerable diversification potential. 

2. Bond Collateralization 

New capital can be raised by Russia at reasonable rates by collateralizing bonds and 
then selling them in the bond markets. The funds raised by these bonds can go for 
debt service payments on both private and official creditor debt. The security backing 
for these bonds can include receivables, bank accounts, real estate and any other assets 
of a public or private Russian entity. The Mexican private copper company, Mexicana 
de Cobre, raised $165 million in 1991 through a five-year loan secured by copper 
export receivables and hedged by copper swaps. Mexico and Venezuela issued more 
than $2.4 billion in 1990 international bonds, denominated in U.S. dollars and deutsche 
marks, sold in the Euromarkets and collateralized with telephone or credit card 
receivables. 

3. Debt-Equity Swaps 

In debt swaps (which are a form of buy back), the creditor commercial banks exchange 
a portion of a country's debt in return for an amount of the country's currency which is 
then used to invest in the country's businesses. Another method is where a country 
privatizes a national industry and exchanges a part ownership in that industry for part 
of its debt held by the banks. Debt-equity swaps offer foreign finance, an inflow of 
foreign technology and access to foreign markets. 
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Argentina has achieved substantial progress in reducing its external commercial bank 
debt through debt-equity swaps connected to the privatization of its state 
telecommunications enterprise (ENTel) and national airline (Aerolineas Argentinas). 
Argentina obtained waivers from its creditors so as to permit commercial debt to be 
bought on the secondary market by foreign investors and exchanged for equity stakes 
in the enterprises. The total amount of commercial debt exchanged (and thus 
extinguished) in the ENTel's offering and for Aerolineas Argentinas was equal to about 
15 percent of Argentina's commercial debt. 

The United States Bank Security Pacific has gone into the business of switching debt 
for equity. At first it changed part of its own debt portfolio into an equity venture 
capital portfolio through debt-equity swaps. Through its New York office. Security 
Pacific now buys country debt for entrepreneurial investors and speculators, trades the 
debt through several countries at different exchange rates thereby adding value or finds 
investment opportunities in a country and converts the debt to equity. Security Pacific 
makes a profit by charging its investors management fees for the entire process. 

Russia might want to explore a potential agreement with Security Pacific, whereby 
Security Pacific would purchase part of Russia's debt and Russia would agree to debt- 
equity swaps. 

Of course, whether any debt-equity swap benefits Russia would depend on the price at 
which Russia's debt is swapped — the lower the better as explained earlier. 

4. Commodity Linked Financing 

Commodity linked financing can aid in reducing a country's external commercial bank 
debt, obtaining additional financing and protecting against the fluctuation in 
commodity prices. The United States Bank, First Interstate and London's Midland 
Bank have exchanged millions of dollars of Peruvian commercial bank debt for 
Peruvian products shipped to the United States. The banks are also trying to find new 
markets for Peru's products in order to exchange additional debt for Peru's goods, 
which are sold in the United States and Europe. Here too, it is beneficial for Russia's 
debt to be trading at a steep discount because the amount of Russia's products 
exchanged for one dollar of debt would be less than were the debt trading at a higher 
price. 
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In order to obtain additional financing, even after default, a country can collateralize 
further borrowing with commodities. This will increase a country's access to foreign 
loans at better rates than were the loans unsecured. In addition, commodity linked 
financing (which is used by advanced industrial countries but little used by other 
countries because of a lack of familiarity with innovative financing techniques) can 
protect against steep declines in commodity prices. 

For example, in late 1990 and during the first half of 1991, Mexico used financial risk 
management tools to protect its crude oil export earnings (which average about 1.3 
million barrels a day) against a price drop. The strategy covered a significant part of 
its export earnings during this period. Mexico bought put options at different exercise 
prices, engaged in selling of oil futures, and used short-dated (up to one-year maturity) 
oil swaps to hedge its oil price risk. Buying put options guaranteed a minimum price, 
and oil futures contracts and swaps guaranteed the seller and the buyer a specified 
price at some future date. By using these contracts, Mexico effectively insured some 
minimum price of its main export over the near future. In addition, Mexico established 
a special contingency fund to protect against a decline in oil prices. Mexico's overall 
strategy was to ensure that it received at least $17 a barrel, the price used as the basis 
for its 1991 budget. As explained by the finance ministry, participation in the futures 
markets reassured investors that, regardless of oil price movements, the economic 
program and the budget would be sustained. The strategy was quite successful for 
Mexico since oil prices fell significantly in early 1991. Not only did Mexico achieve 
more certainty ex ante about its oil earnings, but also it profited ex post as the gains 
from having ensured a minimum price exceeded the initial costs of buying the put 
options. There are numerous experts in risk management who could put together a 
hedging plan tailored for Russia's exports. 

5. Debt for Nature Swaps 

Under debt for nature swaps, Russia can encourage environmental organizations 
throughout the world to purchase some of its debt at a deep discount from commercial 
bank prices by simply agreeing to convert a portion of the face amount of the 
purchased debt into long term local currency bonds held by Russia's environmental 
groups. The interest on the bonds, paid in rubles, would be used by Russia's 
environmental groups to finance a variety of conservation projects. When the bonds 
mature, the principal can become an endowment fund for Russia's environmental 
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groups. By issuing bonds rather than cash, Russia reduces the threat of inflationary 
impacts. 


The specific steps of a debt for nature swap follow: 

The first step is to obtain approval in principle from the debtor country — specifically, 
from the government, the central bank, and a private conservation organization that 
will receive the funds and manage the conversation program. The host country must 
decide what exchange rate to apply in converting debt into local currency, what 
condition of payment to use in exchange for the debt, and whom to designate or 
accept as a local agent to control the funds and dispense the proceeds. The 
conservation program agreed on is based on local priorities; it may include site-specific 
projects or a list of general conservation activities (e.g., training of park managers) to 
be undertaken when the local agent deems them appropriate. 

Next step, the debt to be acquired must be identified. Potential swappers must shop 
for debt notes that are of the right denomination, are acceptable to the debtor country 
government and have an acceptable maturation schedule. If the debt is not donated, it 
must be purchased at an acceptable discount. Once obtained, the debt must be 
converted into a local currency instrument by the host government's central bank, in 
the manner specified in the agreement Finally, the conservation program may begin. 

A twist on these type of swaps is that Russia might provide an environmental group 
the funds with which to purchase its debt from commercial banks. This would prevent 
a run up in the market price or negotiated price for Russia's debt because the banks 
would be unaware that Russia was providing the funding as a means to buy back its 
debt. Furthermore, commercial banks in the creditor countries benefit not just from 
the sale of debt that may never be paid but the positive public relations of preserving 
the environment and changing the trend of countries sacrificing their natural resource 
base just to meet short-sighted economic needs. The importance of such public 
relations to the banks is illustrated by Bank of America's recent announcement it 
would donate $6 million to fund debt for nature swaps in Latin America. 
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6. Interest Rate Reduction Bonds 

Interest arrears could be refinanced by Russia paying a percentage, say 25%, in cash 
and exchanging the remaining percentage for bonds. The bonds could be dollar 
denominated with a 10-year maturity and a 3-year grace period. They would carry a 
below market interest rate (rates in the U S. are already at a 20-year low) for the first 
three years and a market rate afterward or a variable market rate with a cap and floor 
(that predetermines the upper and lower rate bounds). Any variation of the 
percentages, rates and maturity would depend on what can be negotiated given the 
markets perception of the likelihood of repayment or debt restructuring and whether it 
is beneficial to Russia. 

V. Further Implications of a Russian Default on its Foreign Debt 

Many American bankers, the ones indebted to Russia, and foreign governments indebted 
to Russia will argue that a more serious Russian default on its foreign debt will diminish 
confidence in Russia's economy and politics, which will cause foreign aid and foreign 
investment to decrease. Considering the impact and amount of foreign aid and foreign 
investment to Russia during 1992 and 1993, a further reduction would probably not be 
harmful and the amount of debt service saved could be used to obtain the benefits offered 
by a Russian Eximbank. 

The West has offered Russia billions in foreign aid providing Russia met certain conditions 
such as reducing inflation by tightening credit available to enterprises and reducing the 
Government's deficit spending. The less credit available to enterprises and the lower the 
Government's deficit, the more money would be available to pay Russia's foreign debt. A 
major function of the International Monetary Fund has always been to act as a collection 
agent for Western governments and commercial banks in the disguise of promoting 
economic growth in debtor nations. The tightening of credit in a monopoly economy 
naturally increased prices dramatically and reduced production leading to a stagnating 
economy on the verge of hyper-inflation. Without competition, a monopolist will cut 
costs by reducing production but try to maintain its profit margin by increasing prices. 

The aid promised Russia has consisted of loans that profited Western enterprises at 
Russia's expense. In 1992, the West apparently provided $18 billion in loans. $13.9 
billion came from various governments as credits to finance Russian imports. This money 
was paid directly to Western exporters, which profited Western exporters handsomely, but 
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of course, Russia now owes an additional $13.9 billion. By the time the amount is repaid, 
Russia will have paid much more than $13.9 billion when interest payments are included. 
Other foreign aid has included mere postponement of interest payments or funds that have 
never been made available. Balancing the benefits of the products purchased with Western 
credits and the stagflation impact on Russia's economy of the conditions required by the 
IMF plus the burden of diverting hard currency from productive uses to servicing Western 
debt, Russia would be better off to forego such economic enslavement. Furthermore, the 
present conditions of Western economies and demands for domestic aid will dramatically 
hamper future loans to Russia. West Germany faces an $85 billion investment in 1993 
alone to continue the rebuilding of Eastern Germany. 

A more serious Russian default on it foreign debt would probably not deter private foreign 
investment anymore than it is already. Unclear and conflicting laws, overlapping and 
obstructionist bureaucracies, corruption and political uncertainty have been the main 
deterrents of private investments. In 1992, private US. investment in Russia amounted to 
only $400 million and much of that has gone to service industries, not to the 
manufacturing base Russia needs to develop. Estimates state that Russia will need $40 to 
$50 billion a year in private investment. Such huge sums neither the West nor East will 
provide given the present risks, but Russia could provide significant percentages of needed 
investment itself by encouraging exports, trading in its foreign debt and repatriating or 
reducing the amount of flight capital. 
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ROY DEN HOLLANDER 
Counselor At taw 
545 Last /4th Street - Suite IOD 
New York. New York 10009 

tax Number: 01(2) 9H2-594.1 


Ministry tor Foreign oconomK Relations 
52) >4 Smolenskava sennava 

Moscow, Russia 


I thought you might tike to know that Russia s commercial bank debt now 'fades tn o.e 
secondary market at around 17 1 cents on me dollar Once any agreement on ' scheduling 
payments is reached, Russia's debt, as l indicated in m) previous ptper will tump 
.jb^ianiiallv in price. 

i have uiiku, uncncan cusme> vnen mteiesieo m me Russian market, and they 

do not belie. > of the State Im cstment ( ’orporation, which .s investment nsk 

coverage, win o aucaci f feign divestment i bey view Russia’s tax system on 

dim lnvesimea- • irnuo obstacle. Foreign ' ' ?c. res and subsidiaries ot toreign 

tusiriesses must pay a value added mx and import duties go^is h ••tight into the country. In 
atUMion toreign investors pay taxes as high s ’<>'* on : arid there profits include the 

appreciation hi value ol their dollar accounts :s measured •'< rubles. Foreign investor need 
to Pc controlled and should not be allowed t, u; .11 profits in Russia, but the present 

iax system only dete»s investors 


■ 

Nikolai U. Drozdov 


As you know from the view presented in m> paper, ! think it makes more sense for Russia 
to concentrate on stimulating exports and internal manufacturing industries to create wealth. 
■ z.e vou believe some foreign capital is needed to prime ihe pump, to help start the 
cion of capital in Russia, but to be honest i have vet to meet an American businessman 
willing to risk investing capital in Russia Over recent years, hard currency in Russia has had 
the unenviable characteristic ot disappearing. It is common knowledge that Russian 
businessmen are trying to wives ne;r Hard 0:0 uev overseas Amencan businessmen argue 
that if Russians are unwilling to invest in their own country, why should Americans. 

1 hope the above point ot view is useful. 


22 *. — 


ROY DEN HOLLANDER 





ROY DEN HOLLANDER 
COUNSELOR AT LAW 


545 East 14th Street - Suite 10D 
New York, New York 10009 
(212) 982-5836 
Fax Number: (212)982-5943 


May 3, 1993 


Nikolai U. Drozdov 

Head of Overseas Business Promotion Department 
Ministry for Foreign Economic Relations 
32/34 Smolenskaya-Sennaya 
Moscow 

Fax: (095)244-1600 
Dear Nikolai: 

In your efforts to attract foreign equity investments into Russia, the following services provided 
by the Russian Agency for International Cooperation and Development ("RAICD") may help: 

Environmental Assistance 


Western investors are concerned with the health cost and cleanup cost of pollution caused by 
Russian enterprises that have been targeted for possible investments. Previously, many 
enterprises routinely dumped highly toxic chemicals into the soil, air and water. (American 
businesses have often acted in a similar fashion.) Pollution presents an unknown risk to 
investors because of the uncertainty of cleanup costs and health costs. Environmental costs, 
therefore, are crucial factors in deciding whether to invest and, if so, how much to invest. An 
environmental audit can mitigate such risk by providing an investor with reliable information on 
potential costs arising from past pollution. The investor can reduce the investment by the 
estimated pollution costs or RAICD could provide amo-cost or^discounted price shares in a 
different enterprise as compensation for assuming the environmental costs of the enterprise 
invested in. I am sure Mr. Ivanov and RAICD have accountants who are expert in conducting 
environmental audits which could be provided to foreign investors. 

Since environmental audits may underestimate pollution costs, an additional program for 
encouraging equity investment would have Mr. Ivanov's agency agree that any future Western 
investor's liability for an enterprise's existing environmental damage would be limited to a fixed 
amount. The amount could be deducted from the purchase price, and if damage exceeds that 
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amount, the agency would assume the extra cost. Another way to reduce an investor's risk from 
an inaccurate environmental audit would be for RAICD to offer insurance to cover the costs not 
foreseen by an environmental audit. As an alternative, the Government and investor could set up 
an escrow account to fund any cleanup costs. Both parties would contribute to the fund with the 
amount provided by the investor being credited towards the total amount invested. If after a 
period of time, the investor does not use the fund to cleanup the enterprise's past pollution, then 
all the money in the fund reverts to the Government. 

Another environmental cost concern of investors is whether new laws will retroactively increase 
investors liability beyond present legal requirements thereby causing investors' health or cleanup 
bills to inflate beyond their expectations. RAICD could agree to meet such added liability 
through an insurance fund. 

Matching Foreign Investor Interests with Russian Projects 

RAICD efforts to find foreign investors for its 500 projects could be helped by a computerized 
information system that matches foreign investors with Russian projects. To set the system up, 
foreign investors would fill out a form providing information such as the regions in Russia they 
want to invest in; the nature of their investment interests: equity, contributions, licensing, leasing, 
etc.; and the specific types of projects they desire. 

The United States Overseas Private Investment Corporation conducts a similar program 
matching U.S. investors with overseas projects. RAICD could model its information form on the 
OPIC form attached to this letter. In addition RAICD would probably be able to obtain OPIC's 
computerized data on U.S. investors as a first step in building a database of investors interested in 
Russian projects. To expand its database of U.S. investors, RAICD could advertise its 
investor-project matching program in U.S. Government and business publications, conduct a 
direct mail campaign to American enterprises interested in Russia, and contact Nexis for access 
to their business opportunities files. RAICD, of course, would need to computerize its list of 
projects to be matched with foreign investors but that should be easy since Mr. Ivanov has 
reported to the press that he already has a concrete list of 500 profitable projects. 

Once a U.S. investor's interests are matched with appropriate projects, RAICD could send the 
investor a short summary of each project. (A sample of a summary provided by OPIC is 
attached.) If the investor is interested in more detailed information about a project or projects, 
RAICD could provide that information for a fee of perhaps five or ten dollars for each project. 
Detailed project information could contain the following: 

A. A detailed description of proposed project, including its status and total costs, proposed 
financial plan. 

B. A detailed breakdown of project costs, including land, construction, equipment, 
organization and pre-operating expenses, working capital and contingencies, and the basis 
for valuation of any existing assets. 


2 



C. Detailed technical aspects of the project, including a description of the manufacturing 
process (if any) and provisions for utilities, transportation and communication. 

D. Market Information : supply and demand; list of customers; historical and forecasted 
volume and prices together with basis for projections; distribution channels. 

E. Financial Projections: 

For a new project, pro forma financial statements (including income statement, balance 
sheet and source and use of funds statement) for the requested term of financing. 

For expansion or modernization of an existing enterprise, pro forma financials of the 
company should include the expansion and be based on the company's audited financial 
statements and ag in g schedules of accounts receivable and payable of the company for at 
least the past three years. 

Assumptions and basis for projected financial statements. 

F. Management and Employees : description of each management position and resumes of 
proposed key management personnel. Composition and role of board of directors; role of 
each sponsor in project's management and operation; copies of all management, 
marketing, technical services or similar agreements. 


Sample Project Costs : 


Pre-operating Expenses 

$ 50,000 


Land 

175,000 


Building/Improvements 

150,000 


Equipment 

350,000 


Working Capital 

275.000 


TOTAL PROJECT COSTS 

Sample Financial Plan: 

$1,000,000 


Debt 

Debentures 

$ 500,000 

50% 

Local Bank 1 

100.000 

10% 

TOTAL DEBT 

$ 600,000 

60% 

Equity 2 

$ 400.000 

40% 

TOTAL CAPITAL 

$1,000,000 

100% 


1 Collateral for the local bank loan could consist of the fixed assets of the project company, 
a corporate and/or personal guaranty if assets are not adequate. 

2 Equity could consist primarily of cash but could also include property, plant and 
equipment, valued at cost or an independently appraised value, as appropriate. 
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I hope the above ideas prove useful even though I do not believe sufficient foreign equity 
investments will be made in Russia. For example, in the United States, which is considered a 
stable and safe market, foreign investment accounts for only two percent of total investment 
made in the country. 

I hope to be in Moscow in late May, perhaps we could meet for a beer at the Irish House. 
Best regards. 


Roy Den Hollander 
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November 10, 1992 


Alexander Posadsky 
Executive Director ACEM 
Podsosensky Pereulok 20/12 
Russia, 103062, Moscow 


Dear Alexander: 


The following are comments on the EC 1992 Technical Assistance 
Indicative Programme and the USAID Fact Sheets on Technical 
Assistance. 


EC 1992 Technical Assistance Indicative Programme 


You already have my comments on the earlier version of this 
program, so I will not repeat any of them here. I believe those 
comments still apply to this latest version, which uses general 
statements that are probably intended to encompass the specific 
proposals of the prior program. For example, rather than 
specifically advocating the continued use of nuclear energy, the 
program calls for "modernization and privatization of the energy 
supply industry." (3.3.1. Energy, p. 7.) This probably includes 
the modernization of nuclear power plants. So, while the wording 
used to describe the program appears more benign (this is probably 
for propaganda purposes), I am sure the specific aims of the 
program remain the same; as does its overall goal — to profit 
western companies at Russia's expense. 
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One additional Comment: 
3.2 Human Resources 
3.2.2. Objectives 


When enterprises privatize, many employees will be thrown out of 
work as part of an enterprises' effort to cut costs and make a 
profit. Part of the subsidies the state now provides to 
unprofitable state enterprises can be used to establish worker 
progress administration (WPA) programs. President Franklin 
Roosevelt set up WPA programs during America's depression in the 
1930's, when 25% of the work force was unemployed. Roosevelt used 
deficit financing to pay for the training and salaries of 
unemployed workers. The Federal Government put the unemployed to 
work modernizing America's infrastructure and in companies that 
supplied materials for the modernization. The upgrading of 
railroads, bridges, roads, communications, etc., facilitated 
and created business transactions that resulted in increased 
productivity and profits. The taxes from the increased profits 
helped service the Government's debt incurred to finance the WPA 
programs. 

USAID Fact Sheets 


Health Program 

America has one of the most inefficient and costly health care 
systems in the world. 12.3% of America's income goes for medical 
care as compared to 9.2% for Canada. Canada's health care system 
covers everyone for primary and emergency care and is administered 
by the provincial governments. America has a confusing costly 
tangle of health care administered by private insurance companies, 
doctors, hospitals and Government that leaves over 30 million 
Americans without any medical insurance coverage. Canadians, like 
Americans, are not appointed doctors but choose them. Since there 
is only one insurer in Canada, there is far less paper work, which 
reduces costs. 96% of Canadians over the age of 15 receive care 
within seven days of requesting it. Next to America, Canada has 
the most ample supply of intensive care units and diagnostic 
machinery in the world. The U.S., however, is over supplied with 
marginally effective high technology. 

Canada budgets the amount it wants to pay for health care, while 
America's costs run out of control. From 1981 to 1991 consumer 
prices in America rose 50% — medical costs rose 114%. The 
American health care system should not be used as a model, unless 
you want to make health care professionals very rich. 
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Privatization 


Assuming USAID's technical assistance will support Russia's voucher 
system of privatization, the issue is whether the voucher system 
will aid or harm Russia as a whole. 

When the Communist Party ruled Russia, the nomenklatura did not 
need pockets full of rubles or dollars to enjoy a privileged life 
style. Now they do and thanks to Yegor T. Gaidar's policies they 
now have bank accounts full of rubles and dollars. Prior to August 
1991, the nomenklatura ruled the party that ran the state that 
owned Russia's enterprises. In effect the nomenklatura owned 
Russia. When Gaidar's current privatization program ends, the 
nomenklatura will once again own Russia. 

Gaidar's policies, at best naive, have caused one of the largest 
and quickest transfers of wealth in history from the many to the 
few. The few, of course, are the nomenklatura, and with their new 
stolen wealth will soon buy more than Mercedes Benzs and BMWs — 
they will buy controlling interests in Russia's enterprises. 

Gaidar's initial adherence to the International Monetary Fund's 
tight credit policies in Russia's monopoly economy drove up prices 
dramatically on goods and services during the first three quarters 
of 1992. Russian citizens were forced to deplete their savings in 
order to purchase the necessities of life at inflated prices. 

At the same time, the lack of regulatory controls and lax 
enforcement allowed government bureaucrats and enterprise bosses 
(together the nomenklatura) to steal state assets or acquire assets 
at low state subsidized prices and sell them to Russia's citizens 
at inflated prices. 

Nomenklatura, or as we in America would call them — mafiosos, 
directed overseas importers of state products to deposit payment in 
overseas bank accounts controlled by the nomenklatura. Enterprise 
managers and institute directors sold state products at subsidized 
prices to associate mafiosos who in turn resold the products at a 
higher price and divided the profits with the directors and 
managers. Because the monopoly nature of Russia's economy strictly 
limited the number of competing manufacturers, a few mafiosos in 
any one industry could divert enough products to brokers that 
supplies to state stores dwindled, leaving citizens no choice but 
to spend their savings buying from mafioso brokers. 


Enterprise managers also embezzled revenues from the sales of state 
products and services. One department store manager withheld sales 
revenues and used the money to purchase the store from the 
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government; restocked the store mainly with imported goods and 
raised prices. Other enterprise bosses simply sold their company's 
product at inflated prices and pocketed the proceeds. 

Bureaucrats, also considered a type of mafioso in America, used 
funds from ministry budgets to set up private commercial banks. 
Naturally they or their fellow travelers in larceny controlled the 
banks. These banks provided credits at reduced interest rates to 
a bureaucrats personal account or some type of trading activity. 

For example: importing Western and Asian consumer goods, 
drug trafficking, money exchange, purchasing Russian products at 
subsidized prices from nomenklatura managers at state enterprises 
and re-selling at inflated prices. In most cases the bureaucrat 
and the bank never intended the credits to be repaid, providing the 
bureaucrat a gift of state funds. In America such criminal 
activities are called "sweetheart" loans. 

Failure to prosecute bribery allowed bureaucrats to fleece honest 
citizens and legitimate businessmen of their savings. Because 
without government approval, people were prevented from doing 
nearly everything from driving a car, to selling a few items for 
food money, to obtaining a license for a productive business 
venture. 

In the end Gaidar's policies and lax regulation and enforcement 
allowed the apostles of greed to transfer the savings of Russian 
citizens into their pockets. Russia now has a class of ruble and 
dollar rich mafiosos and a huge class of impoverished citizens. 

Long lasting and influential wealth, however, requires more than 
bank accounts stuffed with rubles and dollars; it requires 
ownership of the means of production. That is where Gaidar's 
other policy, privatization, comes into play. Through 
privatization the old Communist nomenklatura, now the noveau rich 
bourgeoisie, will buy up Russia's enterprises and enshrine 
themselves as Russia's robber barons. 

Many of the poor, which now includes most Russian citizens, will 
sell their vouchers because they have no choice; they need the 
money now that their savings are depleted. The wealthy mafiosos 
will buy the vouchers and with their illgotten gains buy up most of 
Russia; thereby creating a relatively small class of capitalists 
who own much of Russia because they were allowed and encouraged 
to expropriate the life savings of most of Russia's citizens. 

Some argue that Russia needs a small wealthy capitalist class to 
exert proper control over managers and workers. Once again old 
authoritarian communist thinking is at work. In a competitive 
market managers and workers will do their job or they will be out 
of a job, because the enterprise will have gone bankrupt. 



Page 5 


The small class of the rich can be deterred in their theft of 
Russia by making the privatization vouchers non-transferrable and 
eliminating the restriction that vouchers can be used to purchase 
only a minority interest in an enterprise. This would assure every 
man, woman and child a stake in the means of production that will 
create Russia's future and mitigate the control of Russia's future 
by its past nomenklatura. 

Pluralism Initiatives 

Historically A.I.D. has only provided assistance to political 
organizations with policies that benefit American businesses. In 
the past in Central and South America and Asia, such assistance was 
provided organizations that supported dictatorships and limited the 
peoples choice by engaging in various dirty tricks to sabotage 
parties more interested in their nation's prosperity than the 
prosperity of American businesses. 

Housing Program 

Under the Reagan and Bush Administration, the U.S. Government has 
slashed subsidies for low and middle income housing. Such 
subsidies provided housing developers tax incentives and paid a 
portion of the rent for qualified individuals and families. The 
reduction in subsidies has decreased the development of low and 
middle income housing while at the same time forcing many people 
out of their apartments because housing has become costly. The 
result: America now has one million homeless people out of a 
population of 255 million. 

Another pitfall of A.I.D. assistance may be a concentration on the 
landlord's power; i.e., facilitating the ownership and development 
of multi-family housing at the expense of the tenants. There needs 
to be a balance between landlord and tenants' rights. Without 
sufficient regulations, landlords will fix rents at inflated 
levels, refuse to rent apartments in order to create an artificial 
housing shortage to drive up prices, demand bribes to rent an 
apartment and bribe politicians to maintain a free rather than fair 
housing market. 

Many states have extensive housing regulations aimed at providing 
housing at a reasonable price but also allowing a profit. Perhaps 
the best solution, however, is to allow everyone to own their own 
apartment or house; thereby eliminating the potential abuses by a 
small wealthy and politically influential class of landlords. 
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Financial Sector Reform 

It is^important to remember that America's tax policies favor the 
richV 2 % of the population. Tax laws are one of the Federal 
Government's (which is largely controlled by the rich) key methods 
of protecting and increasing the wealth of rich Americans. When 
all taxes, federal, state, local and excise, are taken into 
account, America has a regressive tax structure. That means the 
middle class and poor pay a greater percentage of their income in 
taxes than the rich. 

American advisers to Russia's Central Bank will most likely promote 
the financial policies of the International Monetary Fund, such as 
tightening credit to reduce inflation. The problem is that 
tightening credit in a monopoly or oligarchy economy causes 
inflation to increase to the point of stagflation. 

I hope these comments will be of some assistance. If you have any 
guestions please contact me or Oksana. 

Best Regards, 


ROY DEN HOLLANDER 

RDH:lv 


Enclosure 
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POH XoJIJiaH^ep, ■saFOKAT.XTirar 


«C YMEETE JIM Bbl «IIPMBA TH3HPOBA Tb» 

HOMEHKJIATYPY?» 


MHTepec k npoueccaM, nflyumiM b 
Poccmw, y Hac, b LLIraTax, HacTO/ibKO 
BennK. hto HeyAMBMTeflbKB Ta Tsra 
l yneHbJX, cnenwajiHcroB, KOTOpan Be- 
A«T MX B POCCMIO. 3A6Cb npOXOflMT 
rpaHAMosHbia 3KcnepMM€HT no B03- 
epameHMio rpoMa^HOM cxpanbi b pyc- 

BO HOpMaBbHOM 3K0H0MMKM. C 
6oBbiiiMM yAoeaeTBopewneM BocnpM- 
hsji npurflaiueHvie accoquauMM «Mh- 
TepTpeMHMHra. w mom Kon/iern exa- 

nm B MOCKBy C 6 oBblDHM OnTMMMS- 
mom. Mm 6 ubh y6e*AeHbi, HTO,c6po- 
GMB OKOBU npMHyAMTBBbHOM HMHO- 
BOM 8 KOHOMMKM, CTpaH 3 p« 3 KO nO- 

uwia Bnep«A- Ho, yau, mu stoto He 
ysMAe/iM, Cxopee, Hap6opoT. KpttsMe 
nopaSMJI Bee CTOpOHbl BaUJBM 3KM3- 
HM — M SKOHOMMMeCKMM, M noflMTMH8- 
CKMM, Mj H3BBpH08, HpaBCTB€HH bIM 
KpUSMC. 

ripMHMH TOMy, K 0 H 6 HH 0 , HeM 3 flO. 
Ho oahom ms rnaBHMX, npuneM ca- 
Moii ombbmahom, rbjuwtcb Ta, hto y 
ochobhux punaroB BflacTM Ha Bcex 
ypoBHax — ot ctobmliu ao pafio- 

H 0 B — GTOflT npaKTMHeCKM T 6 JKS 
caMue mo am, hto KOMaHfloeaBM sa- 
uieft CTpaHOM m AO nepecTpoMKW. 
riopa 3 MTe/lbHO, HO 3 TO T 3 K. Ha cao- 
Bax Bbl ABMOHTMpOB 3 AM BCBBflaCTMe 
oahom napTMM, a Ha Aene 6 wBUiue 
napTHMHue ipyuKHMOHepw, n dmbh sib 
o 6 /imk. cmbhmb HaasaHt'a, no-npexc- 
HeMy ynpaBBBioT aAMMHMCTpaTHBHU- 
MM, BU 6 opHUMM OpfaHaMM M A 3*6 
Tenepb yxee 6 w 3 HecoM. fleflCTBM- 
TeflbHO, B/tacTb HOMeHioiaTypu 6 es- 
rpfflHMHHa. 

HaiiBHO AyMatb, hto bio am, npn- 
BeAUiMe k xpaxy axoHOMMxy CTpaHbi, 
ceMnac bubsayt ee M3 KpMSMca. 
BeAb am HOMeHKjiaTypu caMO- 
uenbio BcerAa 6u/ia roabsco BflacTb, a 
BOBce He 6/iaro HapoAa. B/iacTb, na 
euie BMHHoe 6naro, 

HeyMenue py koboamt 0 bm, npa- 
BMBiuMe paHbuie. e noMoujbiQ npM- 
Hy*A«HMH, ceiiHac MmyT hobux xo- 
iflSB, m BUBMBaeT yAMa/ieHMe tot 

4>aKT, HTO peKOMBHAaUMM (OHBHb H0" 
CTOMMMBwe) HeKopAa OTBepraeiiiero- 
cfl MejKAywapoAHoro BanioTHoro 


4 >oha 3 Tenepb BunoBH9ioTC9 onenb 
6biCTpo. He AVMaio, hto MB® 
OHSHb y* oaa6oHeH 6aarocoGT0HHM- 
eM Ka^AOM pOCCMMGKOti CeMbM — 
3To eeAb ne ero 3a6ora. A MHiJ>a9- 
14M3, 6euieHbifl pocT neH npMaeflM k 
TOMy, hto ma©t noea/ibHoe oSHMina- 
HMe HapoAa m CTpeMMTeabHoe 060- 
rameHHe HOMeHK/iaTypw, Haw yAM- 
BMTeflbHO, K3K 3T0 B TO Bpe,MH, KOf 

Aa 3Aecb noBceMecTHaa paapyxa, 

pyKOBOAHTeflM BauiMX npeAnpHSTMfi, 
coseTOB, napTMM, 06111'ecTBeHHbix 
<t>OHAOB aanacTMAM b CILIA, b MaMa- 
mm, ua itypopTu LLlBeMAapMM, Hcna- 
HMM. y MHOTMX M3 HMX BCTb BaBIOT" 
Hue cneTa b 3apy6ex<Hbix 6ajHKax. Id 
3 to Tosfce 4>aKT«, nexsaiAMe Ha- no- 
BepxHocTM, a BOBce He papa aomuc- 
na. Bu noHMTafiTe To/ibxo cbom ra- 
aeTbi m yBMAMTe, cxo/ib HHTeHCMeen 
nOTOK HOMeHK/l3TypU4MKOB, CTpeMB- 
IAMXC3 38 0KS3H «3a ORblTOM*. 

MexaHMSM cocpeAOTOHgHMa or- 
poMHUX cpeACTB b pyKax KynxM bio- 1 
AeiB, rpeioiAMXcfl y bascth, He abba- 
eTca cexpeTOM. Mu npournM nepe3 
3T0 b roAU BeBMKOfi AenpeccMM b 
Hanafle TpMAuaTux toaob: m 6e3pa6o- 
THUa (ao 25 npoueHToB TpyAOCno- 
C06HUX He MM6BM pa60Tu), M MH$BsS- 
L(MB, M p3K0T, M B3~flTO4HMH0CTBO HM- 
HOBHMKOB — BCe 3TO y HAG 6blBO. 

SneprMHHasi noBMTMxa npesMAenTa 
CDpaHKBMHa fleBSHO PysBeflbTa, na- 
3BaHHaa mM «hobmm KypcoM», npn- 
Hecda nBOAbi. to 6biaa nOBMTMxa bu- 
XOAa M3 KPM3MG3, HanpaBBeHHaB Ha [ 
yflynuieHMe xcm3hm bcsx c/roee Hace- ‘ 
fleHMSI, 

Kax «npMBaTM3MpoeaTbJ> HOMeH- 
KBaTypy? 3 to cfloxcHbiii Bonpoc, 
oco 6 «hho eaiM ynecTb, hto HOMen- 
KBaTypa ceftnac ofiBaflaeT He TOBbKo 
B/iaCTblO, HO H <})MHaHCOBUM MOTy- 

mecTBOM, nociconbKy see msbo 
M aflbCKM KpynHue hmhobhmkm y*e 1 
BHeAPMBMCb b KOMMepnecKMe CTpyx 
Typu, M MHOTMe npMBaTM3ai4MOHHUe 
HeKM, KOTOpue nOBBMBMCb Ha pblH- 
Ke, y*e b pyxax 3 tmx CTpyKTyp. Ko- 
hbhho, eciiM 6u yAanocb aHHyBMpo 

BaTb BblAaHHbie HeKM M 0CT3BMT b 


cnexyBBHTOB mmm b npoMrpuuje, a 
o6b9BMTb BbiAany MM'eHHbix (6e3 
npaBa npoAax<M) BaynepoB — 3 to 
6blB0 6bl 3A0P0B0, HO 3T0 Bp9A BM 
B03 mo)kho. rioaTOMy b xoAe npMBa- 
TM33MMM npeAnpMSITMM OHeHb BajKeH 
rOCyAapCTBeHHbIM KOHTpOBb 3a 3TMM 
npoueccoM, Hyx<HO, hto6u 0693a- 
TeflbHO 51 npOLieHT aKL(MM 0CTaBC9-8 
pyxax TpyAOBbix kobb eKTMBOB. H 
hto6u hm b KoeM CByHae b pe3yBb- 
Tare 6iopoKpaTMHecKMX MaxMH3L(MM 
KOHTpoBbHbifi naKeT aKL\MM He nepe- 
KOHeBaB K aAMMHMCTpaUMM, HOMeHK- 
BaType. OnbiT stot Tox<e MMeeTC9 b 
pa3Hbix CTpaHax, m mm He rpex boc- 
n0Bb30BaTbC9. 

Mbi McxpeHHe xceBaeM ycnexa pe- 
<|)OpM B PoCCMM. PoCCMfl A0BJKH3 CO- 
XpaHMTb CBOe M 6 CT 0 B PHAy BeBMKMX 
Aepx<aB, a abb stopo OHa aobschb 
6blTb CMBbHOfi. 



HA CHMMKE: (CBeBa iiaupauo) — 
v'lacTiiHKM Koiirpecca iias. KacJjeApu 
AKaACMiiH MBiL P(P A-io.ii., npo 4 ). 
r.A.CBEPAJIblK H Hpe 3 HAeiiT Poc- 
aiiicKoro d>oima 3 amiiTbi ripaB nejio- 
iicxa, 38 K 0 HH 0 CTH h npaBOiiopaAKa 
B.C.KOMHCCAPOB. 
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How to Prevent American Business Practices from 
Turning Your Country into a Banana Republic 

American businesses have made everyone in America rich? 
Right? - Wrong ! American businesses have created a structure 
of property in America that most people regard as fair? Right? 
Wrong ! Everybody in America has an equal opportunity to be a 
millionaire? Right? Wrong ! 

America is not the country you think it is, and I doubt it is 
the type of country you want yours to become. Given your 




abilities, education and natural resources, you can do much 
better than America. 

So what is so bad about America — it is unfair, very simply: 
unfair. America's motto should be "From each according to his 
fragility's, to each according to his greed." 

Here are a few facts about America: 

- The top 1% of households own 35% of all the wealth in 
America (over $5 trillion) and 45% of all the financial 
wealth. 

- A household in the top 5% makes 20 times more than a 
household in the bottom 20%. 

- The average net worth of a household in the top .5% is 
$9 million; the average net worth of a household in the 


bottom 40% is zero. 



Between 1977 and 1989, incomes for Americans 
increased. The increase was around $600 billion. Of 
that increase, the top 1% of households got 77% or $462 
billion of the increase. 

In 1989 the average income for the top 1% of 
households was $560,000; for the bottom 20% was 
$8,400 - a 66 to 1 discrepancy. 

Taxes for a middle class U.S. family have doubled in the 
last 12 years. 

Average weekly wages are now less in real terms than 
they were in the early 1960's. 

Since 1979, the group of people earning below poverty 
wages grew from 12% to 18% of the work force. 



- America is ranked 56th among all the world's nations in 
immunizations and ranks behind Cuba in infant 
mortality. 

- 25 million Americans, 1 in 10, are now on food stamps. 

- 40 people every working day die from occupational 
injuries (94% are men); 400 die a day from 
occupational-related diseases. 

- There are an estimated 45,000 sites in America that are 
polluted with radioactivity; 20,000 are controlled by the 
Federal Government. 

- 11% of the work force or 13 million workers are 
unemployed in America. 

Much of America's wealth goes to a few rich families and 
most of the misery to the rest of American families. 



What actually exists in America is a relatively small group 
of households controlling, through their shares of stock, a 
relatively small group of corporations that accounts for nearly 
one half of America’s economic activity. These wealthy 
Americans are to my country what your Communist Party was to 
your country and what the former nomenklatura and bolshaya 
shyshka want to become. 

This economic dominance by giant corporate entities that 
are in turn controlled by a small percentage of the households in 
America results in the power to monopolize markets, to collude 
with one another to keep prices high, to break unions and to 
control much of the lives of the rest of Americans. Corporations 
possessing such economic power do not voluntarily agree to 
meet even minimal standards of pollution control, worker safety, 
product safety, livable wages or reasonable taxes. 
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Since self-interest is the primary concern of America's 
wealthy and self-interest in America is best protected with 
money, profit is the creed of the rich and the corporations they 
control. 

Accordingly, these corporations oppose or dilute 
regulations that restrict profits regardless of the benefits such 
regulations will provide the general public. Wealthy 
corporations have fought regulations since the late 1800's, 
turning America into a society ruled by economic Darwinism as 
opposed to fairness. 

This is not to say that America does not have some 
effective regulations, but since all business regulations in 
America have been enacted in an environment in which a small 
number of families controlled vast amounts of wealth, these 
families have been able to delay for decades regulations 
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controlling corporate activities that injure the public. 
Furthermore, in the few instances when it becomes expedient for 
propaganda purposes to allow the enactment of a regulation, 
usually because of public outrage over some abhorrent corporate 
act, the regulation is either too weak to solve the problem, or it 
is not vigorously enforced. 

The underlying problem with America is the same as the 
underlying problem with your country before and after the 
August coup attempt -- so many have too little because so few 
have too much . America has its group of families who through 
their wealth exercise a disproportionate influence over the 
political, economic and social life of the republic; the Soviet 
Union had the Communist Party which did the same in your 
country. Now, however, for your country there is a transition: 
the former nomenklatura and bolshaya shyshka are trying to 



maintain their positions of influence and privilege by becoming 
rich -- just like American capitalists. In other words, some 
people in your country seek to create through a so-called free 
market a small group of wealthy families that will rule Russia as 
a shadow government, just as a relatively small number of 
wealthy families rule America. 

For example, in Russia some large farm collectives openly 
fix prices so retailers and therefore consumers are forced to pay 
high prices for questionable goods. Distributors also fix prices 
such as the regional consortiums of dairies. In January 1992, 
Moscow region's dairy association offered the Moscow milk 
processing monopoly milk at an inflated price. Later, a 
delegation of dairy directors from the Tver district offered milk 
at exactly the same price. Clearly, the dairy associations had 
agreed to fix their prices at the same inflated level. This will 



make the directors very wealthy in the long run. In the late 
1800's, American trusts did the same helping to create the 
fortunes of Rockefeller, Morgan, Carnegie and others. 

Other examples abound: 

bureaucrats and enterprise bosses steal state assets and sell 
them to the retail market keeping the profits for themselves; 

• bureaucrats require bribes for export licenses and quota 
approvals; 

bureaucrats distribute foreign aid to their own or a relative's 
private shop that in turn sells the free aid at inflated prices to 
consumers; 

bureaucrats use their ministry budgets to buy from their own 
private enterprise assets they have stolen and consulting 
services that are useless; 
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commercial banks borrow rubles at negative interest rates 
from the Central Bank and buy hard currency instead of 
lending it all to enterprises or consumers; 
the money commercial banks do lend to enterprises is used to 
buy hard currency so the enterprise can import Western goods, 
sell the goods and the bosses keep the profits; 
bureaucrats continue to use the domestic and foreign trade 
organizations to goods from enterprises at below market price 

ok 

and then sell these goods within Russia or overseas a high 
market up and deposit the profits in their bank accounts in 
Russia or offshore; 

the goods enterprises sell the state at fixed, low prices are 
diverted by bureaucrats to their own private retail businesses; 


and 



one cannot but wonder what happened to all the hard currency 
accounts in the Vnesheconombank. 

The list goes on and on and on. 

Russia’s wealthy businessmen, or as I call them, biscrats or 
as you call them, mafiosi, will eventually, if they have not 
already, ally themselves with American businesses to export vast 
amounts of raw materials. In return, America will export 
manufactured goods and agriculture products that will be 
purchased with the hard currency gained from the sold raw 


materials as well as loans from the West. The result could be 


very similar to Latin America which functions as a cheap source 
of raw materials for American capitalists and a key export 
market for American goods. The economies of the entire 
continent of South America are predominantly influenced by 
American banks and the U.S. Government because of their large 
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indebtedness to America. The same could happen in Russia 
where a small band of individuals become enormously wealthy 
by dealing with American, European and Japanese businesses. 
These wealthy Russian individuals will eventually control the 
government, the legislature and control much of the means of 
production; then it will be too late to establish laws that ensure a 
fair rather than free-for-all market. 

The time then to act is now, before vast amounts of wealth 
and therefore power become concentrated in the hands of a 
relatively few. Russia does not yet have cohesive class of 
wealthy businessmen wielding extraordinary economic and 
political power that can block business regulations that protect 
the public from unchecked avarice. At the same time - and this 
is very important - effective regulations need not destroy 
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incentive, innovation or the ambition to achieve material 
well-being. 

Although it is important to establish a capitalist system 
because it is the most effective means of creating wealth, a 
successful capitalist system is not dependent on a handful of 
families owning 35% of the wealth that the system creates. 
Regulations such as the following can assure both success and 
fairness: 

1. An upper limit on the net worth for all households 
would avoid high concentrations of wealth and distribute your 
nation’s wealth more equitably, but would not destroy incentive 
as does an economic system that guarantees certain minimum 
payments regardless of productivity. A net worth limit of one 
million or two million U.S. dollars per household should 
provide more than enough incentive for persons (now owning 



virtually nothing) to take risks, to use their ingenuity and to 
work long hours for the material rewards of success. Once a 
successful businessman, professional or any other worker or 
capitalist reaches the net worth limit, he may retire with his 
wealth, continue working without material reward but still 
earning all the psychological benefits that come from exercising 
his talents and knowledge, or use his knowledge and experience 
for the public good. The limit on net worth would make it 
possible for many more persons to participate in and contribute 
to the creation of wealth in your country, avoid the growth of a 
moneyed ruling class and still offer material incentives to 
inventors, innovators and hard workers. 

2. A windfall profits tax on American corporations that 
set up businesses here. If an American corporation is in a joint 
venture with a Russian business, then have the windfall profits 
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tax apply only to the American company's share of the joint 
venture's profits. A windfall profits tax applies to profits over a 
certain amount and at a much higher rate than the normal tax on 
profits. For example, if the normal tax on profits is 40%, a 
windfall tax might be 70% on profits over a certain amount. 
Windfall profits taxes curtail a company from maximizing 
profits by cheating consumers, exploiting labor or polluting the 
environment. Windfall profits taxes also prevent monopolies 
and oligarchies from using their market power to charge high 
prices that are unrelated to their expenses. In addition, a 
company will be able to reap windfall profits when the expense 
in producing its product does not reflect the true cost of the 
product. For instance, the cost of cleaning up pollution or 
compensating workers injured in the production of a product 
should be bom by the company - not the taxpayer. If these 



costs are not part of a company's expenses, then it is reaping 


windfall profits. 

American businessmen and their allies in the American 
government will criticize and whine about a windfall profits tax. 
They will also threaten not to invest if such a tax exists, but they 
will be lying. An American corporation generally makes a profit 
of 5 to 7% a year. If a windfall tax were enacted here that took 
effect at 12%, that would allow American corporations to make 
an additional 5 to 7% over their normal profits. Once your 
political and legal situation stabilizes, that 5 to 7% extra will be 
plenty enough to attract American companies. Windfall taxes 
are not unknown in America, they were used against oil 
companies during the 1970's oil embargo. Oh, by the way, until 
your political and legal situation stabilizes, there will be only 
minuscule amounts of American investment even were there no 



taxes at all. 


For Russian companies and Russian partners in joint 
ventures, you could have a windfall profit reinvestment rule 
rather than a tax. This would simply require a Russian company 
to reinvest into its business profits over a certain amount, rather 
than paying the profits out to the owners. This rule could also 
be limited to large capitalized companies so the small to medium 
sized family businesses could continue to support their owners 
from the business' profits. 

3. Antitrust laws can be used to break up monopolies and 
oligarchies that, because of a lack of competition, charge 
inflated prices. By breaking up monopolies and oligarchies, 
competition will increase because there will be more companies 
producing a product or providing a service. One or more 
companies will try to increase business by cutting their prices 
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and in order to cut prices, they will have to increase efficiency. 
So the net result is increased efficiency and lower prices. 

4. Laws against price fixing, which is an agreement to 
affect or inhibit price competition. The prohibition covers 
agreements among sellers to establish maximum or minimum 
prices at which certain commodities or services are offered for 
sale, agreements among sellers to change prices of goods or 
services simultaneously or not to advertise their prices, and 
agreements between sellers and purchasers to fix the price at 
which a product must be sold. 

5. Laws prohibiting market allocation or market division 
where competitors agree not to compete with each other in 
specific markets, which may be defined by geographic area, type 
of customer or class of product. 



6. Laws prohibiting boycotts, which are agreements 
among competitors not to deal with a supplier or customer. An 
example would be where General Electric, Whirlpool and 
Fridgidaire (competing manufacturers) agree not to deal with 
any wholesaler of their products who does not follow their 
pricing policy. 

7. An unfair competition law that prevents businesses 
from taking unfair advantage of their competitors. Such a law 
prohibits the unauthorized use of trade secrets, trade symbols, 
copyrights and patents. A Russian business would be unlikely 
to invest resources in research and development unless its 
inventions, discoveries and processes were protected by patents 
and trade secrets. Additionally, a business would not devote 
time and money to marketing its goods or services if its trade 
symbols were not protected. Furthermore, without copyright 
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protection the publishing, entertainment and computer software 
industries would be vulnerable to having their effort pirated by 
competitors. 

8. Federal securities regulation prevents fraudulent 
practices in the sale and purchase of securities; thereby, 
fostering public confidence in the securities markets. There are 
two main statutes in America: Securities Act of 1933, which 
focuses on the issuing of securities, and Securities Exchange Act 
of 1934, which regulates the trading (buying and selling) of 
already issued securities. 

The 1933 Act has two main objectives: 1) to provide 
investors with necessary information concerning securities 
newly offered for sale to the public, and 2) to prohibit 
misrepresentation, deceit and other fraudulent acts and practices 
in the sale of newly issued securities. 



The 1934 Act's provisions 1) required most publicly held 
companies to register with the government and submit periodic 
reports; 2) prohibited the use of fraud in selling or buying 
securities; 3) prohibited the directors, officers, employees and 
others from using information not available to the general public 
in buying or selling securities (insider trading); and 4) regulated 
proxy solicitations and tender offers. 

9. Reasonable environmental regulation allows a 
reasonable profit and saves the astronomical costs of cleaning up 
a polluted environment and providing medical care for people 
harmed by the pollution. Environmental regulations increase 
the cost to produce a product or service and that cost is passed 
along to the consumer. The consumer can then reach a 
knowledgeable decision whether to pay the price for a product 
or service because the environmental cost is included in the 
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price. Without regulations to protect the environment, the price 
of a product or service initially is less but the consumer will 
eventually end up paying in taxes the governmental cost to clean 
up the pollution caused by the producer. Without environmental 
regulations, the consumer, therefore, buys a product or service 
without knowing its real cost. It is as if you bought a bottle of 
volka at the store price and then a year later you get a bill telling 
you to pay more. Maybe you would not have bought that bottle 
of volka if you had known what it was really going to cost you. 
Maybe you would have bought wine instead. 

Furthermore, it costs less to prevent pollution than to clean 
it up, even if you discount the future costs of cleaning up the 
environment back to a present value. Many of the businesses in 
your country that will be put up for sale have environmental 
problems. These problems reduce the price you can get for 



these businesses because the buyer will reduce what he is 
willing to pay by the costs of the clean up. 

10. Consumer protection regulations require businesses to 
produce products and provide services that do not present an 
unreasonable risk of injury to the consumer. In the 1970’s in 
America, 20 million people were injured each year using 
consumer products, 110,000 permanently disabled and 30,000 
killed. That is a good argument for consumer protection laws. 

11. Labor regulations can provide workers with the right 
to self organization, to form, join and assist labor organizations, 
to bargain collectively through representatives of their own 
choosing and to engage in concerted activities for the purpose of 
collective bargaining. Regulations can also prohibit employers 
from interfering with employee’s rights to unionize and bargain 
collectively, dominating a union, discriminating against union 



members, discriminating against an employee because he has 
filed a charge against an employer and refusing to bargain in 
good faith with the duly established representatives of the 
employees. 

Without such rules, workers would be at the mercy of 
employers. Workers could be dismissed without cause and they 
would have no bargaining power to raise their wages because 
they would have to negotiate individually with an employer. 
They would essentially be nothing more than slaves or serfs. 

These are just some regulations that your government can 
enact which will attract foreign investment and encourage 
capitalism at home by allowing reasonable profits. These and 
additional regulations, however, will prevent the growth of a 
class of wealthy rulers who will run Russia for their benefit and 
not yours. Furthermore, such regulations will provide a 



predictable environment in which business can flourish but not 
abuse the environment, workers or consumers. 
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A STRATEGY TO GENERATE HARD CURRENCY FROM RUSSIA’S FOREIGN 

DEBT AND INCREASE EXPORTS 


I. The Need for Hard Currency to Stimulate the Production of Goods and Provision of 
Services for Export. 

When the United States economy slumped into a recession in 1990 and 1991, American 
buyers' of goods and services, already heavily in debt and fearing a rise in unemployment 
as well as a decline in business, drastically reduced their purchases, which left many 
businesses looking for new customers. In response, the U.S. Administration expanded 
Government export programs to assist businesses in selling overseas to make up for the 
decline in sales in America. Today in Russia buyers, which includes consumers, 
businesses, farms and the government, have also dramatically reduced their purchases. As 
a result, inventories have increased, production and services continuously decline and 
people survive on less. If Russia instituted or expanded programs similar to those in the 
U.S. for stimulating export trade, then the production of goods and provision of services 
and the flow of hard currency into Russia would increase. 

In America, the U.S. Export-Import Bank ("Eximbank") conducts the key programs for 
facilitating the export of U.S. goods and services. Eximbank helps U.S. exporters secure 
credit for their foreign buyers. Often private lenders (banks, trading companies, etc.) will 
not provide financing to a foreign buyer because the perceived risk of non-payment or 
only partial payment is too high. Eximbank encourages private lenders to extend credit to 
a foreign buyer by providing a private lender with a guarantee that in the event the foreign 
buyer does not repay the private lender, Eximbank will. While the foreign buyer repays 




the loan over a period of time, the actual dollars provided by the private lender are paid 
directly to the exporter and not the foreign buyer. This way the exporter is assured of 
obtaining payment for the goods or services it provides a foreign buyer. Only Eximbank 
has to worry whether the foreign buyer repays the loan. Under another program, 
Eximbank provides direct loans for the purchase of American goods by a foreign buyer. 
Under the direct loan program, Eximbank transfers dollars directly to the U.S. exporter, 
not the foreign buyer, and then the exporter sends the goods to the foreign buyer. The 
foreign buyer has to repay Eximbank over a period of time the amount Eximbank paid 
directly to the exporter plus interest. 

Both programs assure the U.S. exporter will obtain value for the goods or services sold 
overseas. Eximbank ultimately assumes the risk that the foreign buyer will not pay. (In 
such a case, Eximbank can sue the foreign buyer and alert companies worldwide not to 
deal with that buyer.) Perhaps a couple of diagrams will help: 

Guarantee Program 

Guarantee $ 

Eximbank-► Private Lende r— ► Exporter 

Goods or Services 

V 

Foreign Buyer 



Direct Loan Program 



Foreign Buyer 



Eximbank also provides American exporters with insurance against loss should a foreign 
buyer default on its obligation to pay the exporter for political or commercial reasons. 
Many foreign buyers are unwilling to assume a loan obligation under Eximbank's 
Guarantee or Direct Loan programs because commitment fees and interest payments 
increase the cost of the goods or services bought or the time to consummate the 
transaction is so short that a loan or guarantee does not make sense. Under the Insurance 
program an exporter can ship the goods or provide the services immediately and receive 
payment later. If the buyer does not pay, then the insurance will 

Another crucial Eximbank program for stimulating foreign trade is the Working Capital 
Program. The program expands U.S. exports by encouraging private lenders to make 
working capital loans to U.S. businesses for export-related production and marketing 
activities. Small and medium-sized enterprises are often unable to obtain loans from 
private lenders needed to produce or market goods or services overseas. (This is 
especially true in Russia today where small struggling private firms cannot obtain financing 
because, among other reasons, they do not have the same extensive contacts with 
commercial bank executives as do large enterprises.) Eximbank will guarantee repayment 
of a loan provided by a private lender to an exporter when the loan is used to purchase 
finished goods, materials, services and labor to produce goods or services for current or 
future export sales, to market export products or services, to participate in trade fairs or 
conduct other promotional activities aimed at developing new overseas business. All 
loans, however, must be secured by the exporter's collateral which can be inventory and 
other goods purchased with the loan or accounts receivable that result from transactions 
generated by the loan. Under the Working Capital program, the exporter and not the 
foreign buyer is liable for repayment of the loan. 

Eximbank's programs clearly stimulate exports, but since one major aim of Russian 
exports is to acquire hard currency, a Russian Eximbank that provided similar programs 
would need hard currency for a Guarantee, Direct Loan, Insurance or Working Capital 
program. (Section II of this paper will provide a suggestion for obtaining hard currency 
for a Russian Eximbank's operations.) A Russian enterprise trying to earn hard currency 
from its exports is unlikely to accept rubles from a Russian Eximbank as payment for its 
exports but may accept rubles to finance its working capital. Since a Russian Eximbank 
will have to deal largely in hard currency, Russian exporters must have the right to hold 
hard currency accounts without having to convert their profits into rubles; otherwise, the 
safety of using Russian Eximbank financing may not be sufficient to overcome the risk of 



present exporting methods that result in exporters keeping hard currency overseas. In 
addition, the tax system would have to be reformed to eliminate the bias against hard 
currency income. 

In addition to increasing exports, a Russian Eximbank, adequately financed with hard 
currency, might reduce a further increase in the billions of dollars already placed in 
offshore accounts by Russian exporters. Some Russian exporters will choose the certainty 
of payment and financing from a Russian Eximbank rather than the risk of non-payment 
from a foreign buyer. Since the Russian Eximbank and the private lenders it guarantees 
pay the Russian exporter directly and then collect from the foreign buyer, these hard 
currency payments made by the Russian Eximbank will not be secreted in offshore 
accounts unless the exporter, after receiving the funds in his bank account, requests the 
bank to transfer the funds overseas. Appropriate banking legislation can keep track of 
where the money goes, which will probably be an account the exporter has already 
illegally made deposits into from export revenues. 

Furthermore, the export transactions that involve a Russian Eximbank's programs will 
provide valuable information. Included in this information will be the identity of the 
importers the Russian exporter deals with. For a Russian exporter to hide funds overseas 
usually requires the assistance of the importer to set up an account with a financial service 
company in which the funds are deposited. In America, a financial service company will 
not set up any account unless provided with an employer identification number ("EIN") 
that is issued by the U.S. Internal Revenue Service. In addition, a deposit of over $10,000 
in any account will be reported to the U.S. Treasury Department, indicating the depositor 
and the account name. With the names of importers sold to by Russian exporters who use 
the Russian Eximbank's program, the U.S. Treasury Department through its agency, the 
Internal Revenue Service, could discover any accounts set up by the importer where the 
importer used its EIN or deposited more than $10,000 into an account that has a different 
EIN, which might occur where the importer or Russian exporter set up an American 
corporation in whose name it acquired an EIN in order to set up an account without using 
the importer's EIN. In the situation where the U.S. importer has agreed to transfer its 
payment to a bank located outside the U.S. but in a jurisdiction with bank secrecy laws, 
any transfer of over $10,000 must still be reported to the U.S. Treasury Department. Of 
course the U.S. Government would have to agree to provide assistance in tracking down 
these overseas accounts, but I am sure this could be worked out, providing the Russian 
Government was serious about repatriating flight capital. 



II. Generation of Hard Currency for a Russian Eximbank's Operations. 

Russia's recently stated willingness to assume the foreign debt of the former Soviet Union 
means it will owe official creditors about $68 billion and private creditors, mainly 
commercial banks, over $18 billion (some estimates place the private debt at over $25 
billion) for a total of $86 billion. 

Private creditors include: commercial banks, which are private banks and other private 
financial institutions; foreign manufacturers, exporters, and other foreign suppliers of 
goods; and export agencies that provide payment guarantees, loans and insurance. 

Russia's debt to official creditors includes: multilateral loans that came from international 
organizations such as the World Bank, regional development banks and the International 
Monetary Fund ("IMF") and bilateral loans that came from governments, their agencies, 
autonomous bodies and governmental export credit agencies. For 1992, Russia owed $20 
billion in total debt service but paid only $2 billion. In 1993, it will owe $30 billion but 
estimates it can only pay $3 billion. Through September 1992, Russian exports totaled 
$37.2 billion and imports $35.5 billion, a surplus of $1.7 billion: not even enough to offset 
Russia's payments on its foreign debt for last year. At this rate, Russia will soon deplete 
itself of hard currency reserves that will leave it without a reliable medium for exchanging 
value. 

Foreign governments and businesses will not accept rubles as payment for necessary 
goods such as agricultural products (flour, bread and pasta production did not decline in 
1992 because of Russia's grain imports) or services such as technical assistance. Without 
sufficient hard currency, Russian banks and enterprises will no longer be able to store or 
exchange value through dollars, which will leave a rapidly depreciating ruble as the only 
medium of exchange, other than barter, for business transactions. A similar situation 
occurred in Latin America where some countries' savings and investing fell drastically 
because it made more economic sense to spend currency immediately for tangible goods 
before the currency's value depreciated further. Without savings or investments, 
businesses lack capital to finance production and services. 

There is a lesson that can be learned from Latin America's debt problem of the 1980's — 
simply refuse to pay anymore interest or principal on foreign debt. Such a default by 
Russia would free up hard currency for the operations of a Russian Eximbank and can 



even provide Russia with the opportunity to make money buying and selling its own debt 
owed to foreign banks. 

Economic Opportunities Arising Out of Russia's Default on it Foreign Debt 

Once Russia declares it will no longer pay interest or principal on its foreign debt, its 
economic relations with the West and the rest of the world will not end. Mexico began 
the Latin American defaults in 1982 when it said it would not be repaying its international 
bankers for a while. The key phrase is "for a while." Mexico and other Latin American 
countries did not renounce the debt, they admitted they owed the money but the debt 
services repayments would be needed to aid their economies and peoples. Mexico, 
Venezuela, Chile and other countries continued their on-again and off-again talks with 
private and official creditors in an effort to resolve the debt issue. Then in 1988, the Latin 
American countries and private creditors (mostly commercial banks) began resolving the 
default issue through buy backs. 

Russia could follow the Latin American pattern by defaulting and then exhibiting a good 
faith effort to resolve the debt issue but resolve it differently than was done with Latin 
America in order to assure that any resolution benefits Russia and not just Western 
governments or commercial banks. Such a policy would ultimately lead to buy backs and 
other transactions to resolve the debt owed to private creditors. Buy backs and other 
transactions can be accomplished in the smart way, as presented below, or the foolish way 
as Latin America did — foolish for Latin America that is. I want to emphasize that the 
following solutions apply only to the approximately $18 or $25 billion dollars Russia owes 
commercial banks. 

Buy Backs: Open Market and Negotiated 

There are two major types of buy backs: open market, where purchases are made in the 
secondary market at whatever price the market has placed on the debt, and negotiated, 
where a defaulting country or its representatives would negotiate to purchase some of 
Russia's debt from commercial banks. In negotiated buy backs, lenders (the commercial 
banks) agree to concessions so that a country can effectively repurchase its debt at below 
face value. The old debt is usually repurchased with new debt issued by commercial 
banks, essentially a restructuring of the old debt. 



The secondary market, where open market purchases are made, consists of trading debt 
securities (new issues, Brady bonds and distressed bank debt) in over the counter markets, 
primarily in New York and London. Fourteen (14) commercial and investment banks 
account for most of the trading. J.P. Morgan, Citicorp, Chase Manhattan, Bankers Trust, 
First Boston and Chemical Bank are among the biggest traders of such debt in the 
secondary market. Some securities houses are also involved. The substantial majority of 
transactions are still accounted for by commercial banks wishing to dispose of claims. 
Trading houses indicate, however, that non-bank institutional investors seeking high- 
yielding assets and capital gains are increasingly active in the market as are wealthy 
Americans, foreigners and professional traders. (Institutions include corporate treasuries, 
pension funds, and other financial institutions — including 20 to 30 insurance companies.) 
In 1990, the trading volume was $100 billion. Wall Street firms are now trying to 
structure deals in the secondary market to offer something for the risk preferences of all 
investors. One type of security is to repackage bank debt and Brady bonds into a multi¬ 
part security in which some parts have investment-grade status and others do not but have 
a higher yield. Citicorp recently issued a three-tiered Eurobond based on Mexican Brady 
bonds. So the secondary market in private creditor country debt continues to expand with 
numerous securities houses able to purchase Russian debt in the secondary market. 

The problem with open market and negotiated buy backs is that unless the market price is 
sufficiently low, the debtor country would be better off using its money to increase 
consumption and investment rather than buying back its debt. For example, a country that 
already owes three times as much as it is likely to repay in full is unlikely to benefit from 
buying back its debt in the open market when the debt is selling above 33% of face value. 
There is a complicated formula that can determine a range of prices that will benefit the 
debtor country whether it buy back^debt in the open market or negotiates its buy backs. 
Furthermore, contrary to popular belief, it is unclear that buy backs (open market or 
negotiated) stimulate investment; therefore, any premium paid in any buy back may not be 
offset by additional investments or the economic benefits flowing from the reduction in a 
country's debt. The price for open market buy backs depends on the secondary market. If 
the market, which is largely the commercial banks, believes that a country only intends to 
pay back a small portion of its debt or perhaps none at all and was not going to engage in 
any open market or negotiated buy backs, then the price of that country's private creditor 
debt would drop. This is not the case with negotiated buy backs because the moment a 
country starts negotiating, the price of its debt goes up. 



Negotiated buy backs may or may not use the Brady initiative. U.S. Treasury Secretary 
Nicholas Brady introduced the initiative in 1989. Commercial banks may accept a large 
reduction in principal owed them by a debtor country. In return, the debtor country would 
exchange some of its remaining old overdue debt for new debt at a longer term and 
reduced interest or banks could accept a new debt at the same amount but also with a 
longer maturity and a greatly reduced interest rate. The new debt (called "Brady" bonds) 
would be collateralized by U.S. Treasury Zero Coupon bonds and possibly guarantees 
from the U.S. Export-Import Bank with the interest backed by the World Bank for a 
period. For example, the Argentina accord calls for banks to exchange old loans for a new 
30-year bond equal to 35% of the loan amount, with principal payments backed by 
Treasury securities and an interest rate equal to the London interbank rate plus thirteen- 
sixteenths of a percentage point. Alternatively, the banks may take a new bond equal to 
the face amount of the old loan, also collateralized by Treasury securities, but with a lower 
interest rate that would rise from 4 to 6% during the first six years of a 30-bond and 
remained at 6% for the remaining life of the bond. 

The Brady bonds trade in the secondary market at a higher price than the old debt traded 
because they are collateralized. This is a problem for the debtor countries because any 
attempt to buy back more of their debt after a Brady transaction either in the open market 
or negotiated deal will cost them more per unit of debt, although there may be less debt to 
purchase. 

Another problem for a debtor country, whether before or after a Brady transaction, is that 
the moment the commercial banks hear of a plan to restructure a developing country's 
debt, they raise the prices at which the debt trades in the open market and the price at 
which they will negotiate a buy back. 

Were Russia to stop payment on its debt altogether and refuse to make good faith efforts 
to resolve the problem, its debt instruments would drop in price significantly because many 
banks would be selling the debt. The more the market believed Russia would not engage 
in steps to resolve its debt problem, such as a Brady buy back, the further the price for its 
debt would fall. (Traders who had sold Russia's debt "short" would make large profits in 
such a situation.) Speculators, generally the commercial banks, would only begin buying 
Russia's debt again if they believed Russia would engage in buy backs or sell its assets to 
pay down its debt. Once the speculators, however, realized Russia was not going to 
further increase the burden on its people by exchanging its assets or money for debt at 



overvalued prices, the speculators would sell their debt holdings causing the price to drop 
again or simply mark down the value of the debt if no buyers were available at the lower 
prices. This cycle of the price of Russia's debt rising and falling would depend solely on 
whether the market believed Russia would engage in buy backs or sell its assets to pay 
down its debt. 

Once prices have dropped, one possible strategy for Russia would be to purchase some of 
its debt (then trading at reasonable and not overvalued prices) by quietly providing 
environmental groups with the funds for debt for nature swaps. The groups would buy 
the debt in the open market and exchange the debt for Russian bonds. In addition, brokers 
or bankers in various jurisdictions could be used to discreetly purchase Russia's debt for 
Russia's account. Russia could also engage in commodity-linked financing and debt for 
equity swaps since Russia probably would still be acquiring more in face value of debt for 
its assets then when everyone was expecting it to repay its debt or engage in a Brady or 
other type of buy back. Russia could retire the debt it acquired when prices were low or 
hold on to it and, when economically appropriate, initiate a Brady restructuring, which 
would cause an increase in value of its debt in the open market. Russia then could sell the 
portion of debt it is holding in the market for a gain to be used to service some of its 
existing debt. Professional speculators in the sovereign debt market expect to realize 50% 
returns when a country does a Brady restructuring. 

A corollary effect of Brady debt restructuring is that equity markets in the debtor country 
generally go up. Prior to restructuring its debt, the government of Russia could invest in 
some of its viable businesses after privatization. Assuming the market rises following the 
restructuring, the government could sell its holdings and use the gain to service its debt. 

It makes no sense, however, for Russia to engage in a Brady or non-Brady negotiated buy 
back, debt equity swaps, commodity linked financing, debt for nature swaps or interest 
rate reduction bonds until Russia's debt price hits bottom. Otherwise, Russia would be 
paying out more to retire the same amount of debt because it would be overvalued having 
been driven up by speculators betting on a debt restructuring. 



IV. Additional Methods for Relieving Russia's Foreign Debt 


The following details the methods that Russia can take to ease its private creditor and in 

some instances official creditor debt. 

1. Direct Foreign Investment 

Encouragement of direct foreign investment into Russia will increase economic growth 
and attract foreign currency which in turn can be used to buy back or service some of 
Russia's external debt whether owed to private or official creditors. In addition, 
Russia's access to foreign technology in management expertise and markets will 
increase with direct foreign investment. The key to encouraging direct foreign 
investment is to remove obstacles to potential foreign investors, such as restrictive 
regulatory regimes. Mexico, for instance, overhauled its regulatory framework for 
foreign investment in the mid-1980's. In 1991 foreign investment, including 
repatriated flight capital, roughly doubled in Mexico over the previous two years. 

Thailand in 1987 simply changed the implementation procedures of its legal 
framework for foreign investment. It streamlined the numerous administrative rules, 
guidelines and standards into a more systematic framework that is now administered 
by a single government bureau that is directly under the authority of the prime 
minister. Foreign investors save much time and effort because they can now complete 
the application procedures in one department. Rules on the provision of incentives 
and the imposition of restrictions for foreign investors were also clarified. 

The creation of a country mutual fund through an investment banker or brokerage 
house in a Western country allows investors in the world's major equity markets to 
conveniently invest in a country such as Russia. The country fund would receive 
money from investors and its manager would decide what businesses to invest in or 
bonds to buy in Russia. For a country fund to be successfully launched, the country to 
be invested in should have a well functioning domestic capital market (stock and bond 
exchanges) and standards on information disclosure and accounting. The International 
Finance Corporation, part of the World Bank Group, assists in the structuring and 
offering of country mutual funds. 

Another form of direct foreign investment in developing countries is the ADR, which 
is a security issued against a deposit of non-U. S. company shares in a trust account. 



ADRs are traded on stock exchanges in Western countries. Recent ADR offerings 
include the Chilean Telephone Company and Mexico's Telmex privatization. Telmex 
hired an investment banker to arrange for the sale of its ADRs in several major country 
stock markets, including the United States, Japan and England. Over $2.3 billion was 
raised in 1991 by privatizing Telmex. The Chilean Companea de Telefonos used the 
same method of privatization and raised $98 million. The danger in selling privatized 
companies overseas, however, is that foreign investment pools will buy enough stock 
to effectively control a privatized enterprise. A solution is to limit the number of 
shares sold to foreign interests. 

A third form of portfolio investment is outright foreign purchase of particular domestic 
equity shares. Typically investors are concerned about adequate settlement 
procedures as well as information disclosure and accounting standards. Domestic 
financial market reform has, therefore, the potential to increase considerably this type 
of flow, since developing country stock markets often offer high returns and 
considerable diversification potential. 

2. Bond Collateralization 

New capital can be raised by Russia at reasonable rates by collateralizing bonds and 
then selling them in the bond markets. The funds raised by these bonds can go for 
debt service payments on both private and official creditor debt. The security backing 
for these bonds can include receivables, bank accounts, real estate and any other assets 
of a public or private Russian entity. The Mexican private copper company, Mexicana 
de Cobre, raised $165 million in 1991 through a five-year loan secured by copper 
export receivables and hedged by copper swaps. Mexico and Venezuela issued more 
than $2.4 billion in 1990 international bonds, denominated in U.S. dollars and deutsche 
marks, sold in the Euromarkets and collateralized with telephone or credit card 
receivables. 

3. Debt-Equity Swaps 

In debt swaps (which are a form of buy back), the creditor commercial banks exchange 
a portion of a country's debt in return for an amount of the country's currency which is 
then used to invest in the country's businesses. Another method is where a country 
privatizes a national industry and exchanges a part ownership in that industry for part 
of its debt held by the banks. Debt-equity swaps offer foreign finance, an inflow of 
foreign technology and access to foreign markets. 



Argentina has achieved substantial progress in reducing its external commercial bank 
debt through debt-equity swaps connected to the privatization of its state 
telecommunications enterprise (ENTel) and national airline (Aerolineas Argentinas). 
Argentina obtained waivers from its creditors so as to permit commercial debt to be 
bought on the secondary market by foreign investors and exchanged for equity stakes 
in the enterprises. The total amount of commercial debt exchanged (and thus 
extinguished) in the ENTel's offering and for Aerolineas Argentinas was equal to about 
15 percent of Argentina's commercial debt. 

The United States Bank Security Pacific has gone into the business of switching debt 
for equity. At first it changed part of its own debt portfolio into an equity venture 
capital portfolio through debt-equity swaps. Through its New York office, Security 
Pacific now buys country debt for entrepreneurial investors and speculators, trades the 
debt through several countries at different exchange rates thereby adding value or finds 
investment opportunities in a country and converts the debt to equity. Security Pacific 
makes a profit by charging its investors management fees for the entire process. 

Russia might want to explore a potential agreement with Security Pacific, whereby 
Security Pacific would purchase part of Russia's debt and Russia would agree to debt- 
equity swaps. 

Of course, whether any debt-equity swap benefits Russia would depend on the price at 
which Russia's debt is swapped — the lower the better as explained earlier. 

4. Commodity Linked Financing 

Commodity linked financing can aid in reducing a country's external commercial bank 
debt, obtaining additional financing and protecting against the fluctuation in 
commodity prices. The United States Bank, First Interstate and London's Midland 
Bank have exchanged millions of dollars of Peruvian commercial bank debt for 
Peruvian products shipped to the United States. The banks are also trying to find new 
markets for Peru's products in order to exchange additional debt for Peru's goods, 
which are sold in the United States and Europe. Here too, it is beneficial for Russia's 
debt to be trading at a steep discount because the amount of Russia's products 
exchanged for one dollar of debt would be less than were the debt trading at a higher 
price. 



In order to obtain additional financing, even after default, a country can collateralize 
further borrowing with commodities. This will increase a country's access to foreign 
loans at better rates than were the loans unsecured. In addition, commodity linked 
financing (which is used by advanced industrial countries but little used by other 
countries because of a lack of familiarity with innovative financing techniques) can 
protect against steep declines in commodity prices. 

For example, in late 1990 and during the first half of 1991, Mexico used financial risk 
management tools to protect its crude oil export earnings (which average about 1.3 
million barrels a day) against a price drop. The strategy covered a significant part of 
its export earnings during this period. Mexico bought put options at different exercise 
prices, engaged in selling of oil futures, and used short-dated (up to one-year maturity) 
oil swaps to hedge its oil price risk. Buying put options guaranteed a minimum price, 
and oil futures contracts and swaps guaranteed the seller and the buyer a specified 
price at some future date. By using these contracts, Mexico effectively insured some 
minimum price of its main export over the near future. In addition, Mexico established 
a special contingency fund to protect against a decline in oil prices. Mexico's overall 
strategy was to ensure that it received at least $17 a barrel, the price used as the basis 
for its 1991 budget. As explained by the finance ministry, participation in the futures 
markets reassured investors that, regardless of oil price movements, the economic 
program and the budget would be sustained. The strategy was quite successful for 
Mexico since oil prices fell significantly in early 1991. Not only did Mexico achieve 
more certainty ex ante about its oil earnings, but also it profited ex post as the gains 
from having ensured a minimum price exceeded the initial costs of buying the put 
options. There are numerous experts in risk management who could put together a 
hedging plan tailored for Russia's exports. 

5. Debt for Nature Swaps 

Under debt for nature swaps, Russia can encourage environmental organizations 
throughout the world to purchase some of its debt at a deep discount from commercial 
bank prices by simply agreeing to convert a portion of the face amount of the 
purchased debt into long term local currency bonds held by Russia's environmental 
groups. The interest on the bonds, paid in rubles, would be used by Russia's 
environmental groups to finance a variety of conservation projects. When the bonds 
mature, the principal can become an endowment fund for Russia's environmental 
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groups. By issuing bonds rather than cash, Russia reduces the threat of inflationary 
impacts. 


The specific steps of a debt for nature swap follow: 

The first step is to obtain approval in principle from the debtor country — specifically, 
from the government, the central bank, and a private conservation organization that 
will receive the funds and manage the conversation program. The host country must 
decide what exchange rate to apply in converting debt into local currency, what 
condition of payment to use in exchange for the debt, and whom to designate or 
accept as a local agent to control the funds and dispense the proceeds. The 
conservation program agreed on is based on local priorities; it may include site-specific 
projects or a list of general conservation activities (e.g., training of park managers) to 
be undertaken when the local agent deems them appropriate. 

Next step, the debt to be acquired must be identified. Potential swappers must shop 
for debt notes that are of the right denomination, are acceptable to the debtor country 
government and have an acceptable maturation schedule. If the debt is not donated, it 
must be purchased at an acceptable discount. Once obtained, the debt must be 
converted into a local currency instrument by the host government's central bank, in 
the manner specified in the agreement. Finally, the conservation program may begin. 

A twist on these type of swaps is that Russia might provide an environmental group 
the funds with which to purchase its debt from commercial banks. This would prevent 
a run up in the market price or negotiated price for Russia's debt because the banks 
would be unaware that Russia was providing the funding as a means to buy back its 
debt. Furthermore, commercial banks in the creditor countries benefit not just from 
the sale of debt that may never be paid but the positive public relations of preserving 
the environment and changing the trend of countries sacrificing their natural resource 
base just to meet short-sighted economic needs. The importance of such public 
relations to the banks is illustrated by Bank of America's recent announcement it 
would donate $6 million to fund debt for nature swaps in Latin America. 



6. Interest Rate Reduction Bonds 

Interest arrears could be refinanced by Russia paying a percentage, say 25%, in cash 
and exchanging the remaining percentage for bonds. The bonds could be dollar 
denominated with a 10-year maturity and a 3-year grace period. They would carry a 
below market interest rate (rates in the U.S. are already at a 20-year low) for the first 
three years and a market rate afterward or a variable market rate with a cap and floor 
(that predetermines the upper and lower rate bounds). Any variation of the 
percentages, rates and maturity would depend on what can be negotiated given the 
markets perception of the likelihood of repayment or debt restructuring and whether it 
is beneficial to Russia. 

Further Implications of a Russian Default on its Foreign Debt 

Many American bankers, the ones indebted to Russia, and foreign governments indebted 
to Russia will argue that a more serious Russian default on its foreign debt will diminish 
confidence in Russia's economy and politics, which will cause foreign aid and foreign 
investment to decrease. Considering the impact and amount of foreign aid and foreign 
investment to Russia during 1992 and 1993, a further reduction would probably not be 
harmful and the amount of debt service saved could be used to obtain the benefits offered 
by a Russian Eximbank. 

The West has offered Russia billions in foreign aid providing Russia met certain conditions 
such as reducing inflation by tightening credit available to enterprises and reducing the 
Government's deficit spending. The less credit available to enterprises and the lower the 
Government's deficit, the more money would be available to pay Russia's foreign debt. A 
major function of the International Monetary Fund has always been to act as a collection 
agent for Western governments and commercial banks in the disguise of promoting 
economic growth in debtor nations. The tightening of credit in a monopoly economy 
naturally increased prices dramatically and reduced production leading to a stagnating 
economy on the verge of hyper-inflation. Without competition, a monopolist will cut 
costs by reducing production but try to maintain its profit margin by increasing prices. 

The aid promised Russia has consisted of loans that profited Western enterprises at 
Russia's expense. In 1992, the West apparently provided $18 billion in loans. $13.9 
billion came from various governments as credits to finance Russian imports. This money 
was paid directly to Western exporters, which profited Western exporters handsomely, but 




of course, Russia now owes an additional $13.9 billion. By the time the amount is repaid, 
Russia will have paid much more than $13.9 billion when interest payments are included. 
Other foreign aid has included mere postponement of interest payments or funds that have 
never been made available. Balancing the benefits of the products purchased with Western 
credits and the stagflation impact on Russia's economy of the conditions required by the 
IMF plus the burden of diverting hard currency from productive uses to servicing Western 
debt, Russia would be better off to forego such economic enslavement. Furthermore, the 
present conditions of Western economies and demands for domestic aid will dramatically 
hamper future loans to Russia. West Germany faces an $85 billion investment in 1993 
alone to continue the rebuilding of Eastern Germany. 

A more serious Russian default on it foreign debt would probably not deter private foreign 
investment anymore than it is already. Unclear and conflicting laws, overlapping and 
obstructionist bureaucracies, corruption and political uncertainty have been the main 
deterrents of private investments. In 1992, private U.S. investment in Russia amounted to 
only $400 million and much of that has gone to service industries, not to the 
manufacturing base Russia needs to develop. Estimates state that Russia will need $40 to 
$50 billion a year in private investment. Such huge sums neither the West nor East will 
provide given the present risks, but Russia could provide significant percentages of needed 
investment itself by encouraging exports, trading in its foreign debt and repatriating or 
reducing the amount of flight capital. 
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Tel: 095-190-6143 
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c/o For Deutsch 
Box 5779 
Oksana Efremova 


February 9, 1994 


Dr. Mikhail V.Kouriatchev 
Special Representative 
Chamber of Commerce and Industry 
of the Russian Federation 
Washington, D.C. 

U.S.A. 

Fax: 202-230-2455 


Dear Dr. Kouriatchev: 


I presently represent the United States-Newly Independent States 
Chamber of Commerce and Industry ("US-NIS"). 

The Chamber promotes trade and investment between the United 
States and the newly independent states of the former Soviet Union and 
is the only not-for-profit organization to serve the business needs of 
the 12 sovereign states that comprise the NIS. The Chamber offers 
cost-effective approaches to serving the requirements of 
business/industry, government and academia; identifying opportunities 
and developing profitable markets in the NIS and US. 

While in Moscow, I am looking for Russian enterprises, 
associations, government agencies, academic institutions and 
individuals who may profit from joining the Chamber. Since you 
represent the Chamber of Commerce and Industry of the Russian 
Federation,perhaps some form of mutual cooperation could be worked out 
between the two chambers. If you would refer me to a contact for your 
chamber in Moscow, he and I may be able to work out some way by which 
the members of both chambers may benefit. 

Thank you for your time. 


Best regards 


Roy Den Hollander, Esq. 
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PREVENTING AMERICA FROM TRANSFORMING RUSSIA 
INTO A THIRD WORLD NATION 

The image America presents to the world is not the reality. 
Many people believe American business has made nearly everyone in 
America rich, has created a distribution of property that most 
Americans regard as fair, and has provided equal opportunity to all 
to make a million dollars — all of these perceptions are false. 

America is not the country many Russians think it is, and I 
doubt it is the type of country many Russians would want their 
country to become. 

With the talent, education and sense of justice of most 
Russian people and their land's resources, Russia can do much 
better than America. It certainly can avoid becoming just another 
third world, underdeveloped, banana republic. 

The Impact of American Business Practices 

What is wrong with America is that it is grossly unfair. 
America's motto should be, "From each according to his fragilities, 
to each according to his greed." A few facts about America will 
illustrate its inequities: 

1% of America's families own about 35% of all the wealth 
in America (over $5 trillion) and nearly 45% of all the 
financial wealth; 

- A family in the top 5% makes around 20 times more than a 
family in the bottom 20%; 

The average net worth of a family in the top .5% is $9 
million, while the average net worth of a family in the 
bottom 40% is essentially zero : 

Between 1977 and 1989, incomes for Americans increased by 
approximately $600 billion. Of that increase, the top 1% 
of families received 77%, or $462 billion; 

In 1989, the average income for the top 1% of families 
was $560,000, and for the bottom 20%, it was $8,400 — a 
66 to 1 discrepancy; 



- Taxes for a middle class family have doubled since 1980; 
When inflation is taken into account, average weekly 
wages for non-agricultural workers are now less than they 
were in the early 1960's; 

Since 1979, the group of people earning below poverty 
wages grew from 12% to 18% of the work force; 

25 million Americans, 1 in 10, are now on food stamps and 
over 30 million live in poverty; 

America ranks 56th among all the world's nations in 
immunizations and ranks behind Cuba in infant mortality; 
40 people every working day die from occupational 
injuries; 

- There are an estimated 45,000 sites in America that are 
polluted with radioactivity, 20,000 are controlled by the 
Federal Government; and 

- About 11%, or 13 million, workers are unemployed in 
America. 

These facts show that much of America's wealth goes to a few 
rich families and much of the misery to the rest of American 
families. 

The historical flaw in America differs only in degree with the 
flaw in Russia before August 1991 and the potential danger for 
Russia since — so many have too little because so few have too 
much. America has its group of families who through their wealth 
exercise a disproportionate amount of influence over the political, 
economic and social life of the republic; the Soviet Union had the 
Communist Party which did the same through political power. Now, 
however, for Russia, there is a transition; economic reformers and 
bureaucrats strive for the influence and privilege of the former 
nomenclatura by becoming rich. In other words, some people in 
Russia seek to create through a so-called free market a small group 
of wealthy families that will rule Russia as a shadow government, 
just as a relatively small number of wealthy families run America. 

To a large extent in America, the wealthy families control 
through stock ownership and corporate offices a relatively small 



number of corporations that account for nearly one half of 
America's economic activity. 

Economic dominance by giant corporations in America results in 
the power to monopolize markets, to collude with one another, to 
keep prices high, to break unions, to pollute the environment 
without paying adequate compensation, and unduly influence much of 
the life of most Americans. America's history has shown that 
corporations possessing vast economic power do not voluntarily 
agree to meet even the minimal standards of pollution control, 
worker safety, product safety, liveable wages, or taxes for the 
betterment of the community where they are located. 

Self-interest ranks as the primary concern of America's 
wealthy corporate elite, and self-interest in America is best 
protected with money — profit is the creed of the rich and the 
corporations they control. As a result, America's corporate elite 
opposes or dilutes most regulation that may lessen profits 
regardless of the benefit to the general public. Corporate 
opposition to business regulations has existed since the late 19th 
century, has been largely successful, and has resulted in a social 
order closer to economic Darwinism than to a fair market. 

Every so often effective regulations do become law, but since 
all business regulations in America have been enacted in an 
environment in which a small number of families controlled vast 
amounts of wealth, these families have been able to delay for 
decades regulations preventing corporate activities which harm the 
general public. Furthermore, when it becomes expedient for 
propaganda purposes to enact a regulation, usually because of 
public outrage over some abhorrent business conduct, the regulation 
is either too weak to deter the harmful conduct or it is not 
vigorously enforced. 

Russia's ultra-reformers (now the new nomenclatura) have 
already deterred effective business regulation and amassed fortunes 
by allying themselves with American businesses, in part, to export 
vast amounts of raw materials at prices below the world market. 
Exporting has made some of the new nomenklatura very wealthy and 



grateful to American businesses. In return, America has acquired 
necessary resources cheaply (which it needs since America with 6% 
of the world's population consumes 30% of the world's natural 
resources extracted each year). America has also acquired profits 
from the manufactured goods and agriculture products that were 
purchased by Russia with the hard currency gained from its raw 
material exports. America, through various agencies, even provided 
hard currency credit for the purchase of additional American goods 
and services for which Russia lacks the hard currency. Of course, 
the Russian government, which means Russian citizens, are the 
ultimate guarantor and therefore liable for the credits. 

The continued export of raw materials will not raise enough 
hard currency to repay American credits and purchase more American 
goods and the lack of a modern industrial basis for creating wealth 
(which is prevented from modernizing due to the tightening of the 
money supply under the International Monetary Fund's plan) will 
leave Russia deeply in debt and stripped of its natural wealth. 
Russia already owes nearly $80 billion to the West. The end result 
will be very similar to Latin America, which functions as a cheap 
source of raw materials and labor for America, a key export market 
for American goods and services, and a continent whose economies 
are predominantly influenced by American banks because of the large 
indebtedness of the countries. (The 125 largest banks in America 
control worldwide 2.3 trillion dollars in assets.) 

In the end, Russia will have a small band of families who owe 
their wealth to their dealings with American businesses and 
government. These wealthy families will control the government, 
and by then it will be too late to establish laws that ensure a 
fair, rather than free, market. 

The time to act then is now before even greater amounts of 
wealth, and therefore, power, become concentrated in the hands of 
a relatively few families. Russia does not yet have an organized, 
cohesive class of wealthy families wielding extraordinary economic 
and political power that can block regulations that ensure a more 
equitable distribution of wealth and protect the public from 



unchecked avarice. At the same time, such regulations need not 
destroy incentive, innovation, the ambition to achieve material 
well-being or deter productive foreign investment. 

Regulations for Ensuring a Fair Market 

The importance of establishing a market economy is that 
history has shown it to be the most effective means of creating 
wealth, but a successful economic system does not depend on a 
handful of families owning much of the wealth the system creates. 
Regulations, such as the following, can assure both economic 
success and fairness. 

An upper limit in the form of a tax imposed on the net worth 
of all families would avoid high concentrations of wealth and 
distribute Russia's wealth more equitably; however, it would not 
destroy incentive as does an economic system which guarantees equal 
pay for unequal work. A net worth limit of perhaps one million 
U.S. dollars or less per family should provide more than enough 
incentive for persons (now owning very little) to take risks, use 
their ingenuity and work long hours for the material rewards of 
success. Once a successful businessman, professional or other 
worker reaches the net worth limit, a 100% tax would be imposed on 
any increases in net worth. The individual may retire with his 
wealth or continue working without material reward but still 
earning all the psychological benefits that come from exercising 
his talents and knowledge. The limit on net worth would make it 
possible for may more persons to participate in and contribute to 
the creation of wealth in Russia, avoid the growth of a monied 
ruling class, and still offer material incentives to inventors, 
innovators and hard workers. 

Another tax, which would prevent over-exploitation by America, 
is a windfall profits tax on American corporations that do business 
in Russia. If an American corporation is in a joint venture with 
a Russian business, then a windfall profits tax can apply only to 
the American corporation's share of the joint venture profits. A 
windfall profits tax would tax profits over a certain amount at a 



much higher rate than the normal tax on profits. For example, if 
the normal tax on profits is around 34%, a windfall tax might be 
70% or more on profits over a certain amount. A windfall profits 
tax help prevent the excessive greed that drives a corporation to 
maximize profits at the expense of the consumer, laborer, or the 
environment. For example, monopolies and oligarchies using their 
market power to charge high prices not reasonably related to their 
expenses. 

A corporation may also reap windfall profits when its expenses 
to produce a product does not reflect the true cost of the product. 
The cost of cleaning up pollution or compensating workers injured 
in the production of a product should be born by the corporation. 
If such costs are not part of a company's expenses, then it is 
reaping windfall profits. Besides fairness, a key reason for the 
price of a product to reflect its true cost is to allocate 
resources efficiently. A consumer's decision to purchase a product 
or service depends on whether the consumer believes the money he 
pays is worth what he receives in return. If the consumer is 
unaware of the total amount of money he will have to pay for the 
product or service, then he cannot decide whether his purchase is 
wise or foolish. The consumer's ignorance would result in an 
inefficient allocation of resources because resources would be 
allocated to products and services that the consumer bought only 
because he was unaware of their true cost. 

For example, assume a motorist has a choice between one liter 
of gasoline and one liter of methanol (assuming both are equal in 
performance), the gasoline costs 100 rubles and the methanol 200 
rubles. The motorist will buy the gasoline. If the motorist knew, 
however, that he would later receive a bill for 150 rubles in the 
form of higher taxes to pay for cleaning up the pollution caused by 
producing one liter of gasoline, then the motorist would have 
purchased the methanol, and resources would be directed towards 
methanol production and not gasoline production; that is, resources 
would be allocated efficiently. 

American businessmen and their allies in the American 
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government will bluff and bluster against a windfall profits tax 
and net worth limit tax. They will call the measures undemocratic 
and socialistic but windfall profits taxes are not unknown in 
America; they applied to oil companies during the 1970's Arab oil 
embargo, and not too long ago, America had a progressive tax system 
that taxed the richest American's incomes at 90%, which clearly 
limited the growth of their net worth. 

American businessmen will also threaten not to invest if a 
windfall profits taxes exist, but they will be lying. An American 
corporation generally makes a profit before income taxes of 8% to 
10% in a good year. If windfall taxes were enacted in Russia that 
started at 15%, American corporations could still make an 
additional 5% to 7% over their normal profits before income taxes 
before the windfall tax applied. The 5% to 7% extra profits before 
income taxes will be enough to attract American investments 
providing it compensates for the additional risk of investing in 
Russia. 

For Russian companies and Russian partners in joint ventures, 
a windfall profit reinvestment rule rather than a tax may be more 
useful. The rule would require a Russian company to reinvest into 
its business profits over a certain amount rather than paying those 
profits out to the owners. By limiting the rule to large 
companies, small to medium sized family businesses, which usually 
provide the sole source of income for their owners, would not be 
interfered with. 

Inflation can be attacked with effective and enforceable anti¬ 
trust laws that break up monopolies and oligarchies which, because 
of a lack of competition, charge inflated prices. By breaking up 
monopolies and oligarchies, competition will increase because there 
will be more corporations producing a product or providing a 
service. Efficiency and lower prices will also occur because one 
or more corporations will try to increase business by cutting their 
prices, and in order to cut prices, they will have to increase 
efficiency. 

One of the chief reasons why the IMF and ultra-reformers' 
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tightening of the money supply caused price inflation was because 
Russia's industries were and still are mainly monopolistic. The 
IMF and reformers knew the tightening of credit in a monopoly 
capital system would simply cause monopolies to raise prices and 
produce fewer products or services. In a competitive system, 
corporations try to reduce costs and prices through efficiency so 
they can continue to sell their products or services, make a profit 
and use those profits, instead of credits at high interest rates, 
to finance their businesses. Competing corporations cannot raise 
their prices because their more efficient competitors lower prices 
will attract their customers. 

Before Russia can create wealth from its industrial base and 
provide its people with needed goods and services, the monopolies 
that now exist will have to be broken up into competing 
enterprises. Otherwise, production and services will continue to 
decline and prices to rise because monopolies will continue to try 
to make a profit by providing fewer goods and services at higher 
prices. At some point, the prices will be too high for the people 
to pay, no matter how desperately in need they are, production will 
drop even more drastically (Russia's manufacturing output declined 
by 15% in 1993 alone), stagnation will set in, and Russia will be 
financially dependent on America and willing to sell the remainder 
of its natural resources and what is left of its industrial base to 
American investors at rock bottom prices. 

By using anti-trust laws to break up large monopolies into 
competing private enterprises, some enterprises to survive will 
have to cut costs by laying off employees and some enterprises will 
go bankrupt no matter how many employees they lay off. The result 
will be high unemployment and social unrest because privatized 
competitors will no longer be receiving subsidies from the central 
government or negative interest rate credits from other enterprises 
to keep people working at unproductive jobs. Factor in that many 
towns are dominated by one large enterprise which uses part of the 
subsidies to fund the town's social services and the elimination of 
these subsidies could lead to violent uprisings. 



A possible solution, however, does exist. Use the subsidies 
now paid to unproductive monopolies for a public works program. 
People laid off by a privatized enterprises can be employed in a 
government program that puts them to work in jobs building Russia's 
infrastructure: railroads, ports, airports, industrial parks, 
communication systems, etc. All of the modern facilities that an 
industrialized country needs. The program can also provide 
retraining so that laid off workers can find employment in the new 
economic market. President Franklin Roosevelt set up such a 
program in 1933, which helped lift America out of its worst 
depression. 

Roy Den Hollander is an American lawyer. 
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THE DANGER POSED BY THE AMERICAN MILITARY-INDUSTRIAL COMPLEX 


The end of the cold war caused a precipitous decline in U.S. 
Government defense spending. Since 1990 the U.S. military budget 
has fallen by more than five percent a year. The procurement 
section of the budget (orders placed with factories) has dropped by 
nearly 60 percent since 1985. Enterprises that once sold billions 
of dollars in military goods and services to the U.S. Government 
are now suffering a dramatic reduction in business. General 
Dynamics, Raytheon, Hughes Aircraft and General Electric are 
shrinking their operations in anticipation of permanently lower 
sales to the U.S. Government. Between 1991 and 2001, two and a 
half million defense-related jobs will probably disappear unless 
buyers other than the U.S. military can be found. The decline in 
defense spending bodes ill for the American economy. The military- 
industrial complex makes up an important pillar of the economy, 
which continues struggling to recover from a recent recession. An 
official of the Federal Reserve Bank of Boston stated, "We are 
growing so slowly that defense spending can make the difference 
between a rising unemployment rate and a falling one." Unless a 
new market for the U.S. military-industrial complex arises, many 
enterprises will have to make a costly and risky conversion to 
civilian products that inevitably will result in many bankruptcies. 

Conversion causes many difficulties for American defense 
firms. They lack expertise in marketing to customers other than 
the government. Their workers are more used to making expensive, 
customized products as opposed to goods produced by cost-efficient 
mass-production. And the defense industry emphasizes technology 
over utility — there is no demand for a stealth refrigerator. 

To avoid the dangers of conversion, leading military 
contractors now concentrate on expanding exports to new buyers 
overseas. There exists, however, a lot of competition in the 
world, especially from Russia. Last year an American firm failed 
to sell armored personnel carriers to the United Arab Emirates 



because the Emirates decided to buy from Russia instead. Malaysia 
plans to buy from Russia Mig 29's, helicopters, submarines and 
offshore patrol boats. Sales that would have gone to American 
firms had there been no Russian competition. 

Current Russian Government policy, however, may rescue 
America's military industry at least from Russian competition. 
Following the suggestions of the International Monetary Fund, of 
which America is the most influential member, Russian ultra¬ 
reformers slashed orders to defense firms by 68 percent in 1992 and 
drastically reduced orders in 1993. Without financing, Russia's 
defense industry can hardly produce technologically advanced 
military goods to compete with American defense products. As a 
result, America now leads all other countries in arms exports with 
sales of nearly $12 billion. Previously, Russia led in arms export 
sales. 

Russian adherence to IMF and ultra-reformist economic policies 
may also create a new market for American arms in Russia. As the 
economic policy called "shock therapy" turns Russia into a calamity 
by decreasing industrial production (off by 30% since 1991), 
raising prices (up nearly 2500% in 2 years), forcing citizens into 
poverty (now reaching over 50% of the population) and encouraging 
rampant corruption, Russian citizens will turn out of desperation 
to regional autocrats who promise relief from the endless decline 
in living standards. As regional strongmen gain greater support 
from impoverished citizens, these strongmen will eventually claim 
sovereignty for their region, causing Russia to fragment. A 
divided Russia with regions ruled by autocrats will provide ample 
markets for U.S. military goods and services. By that time, 
Russia's military production probably will have collapsed from lack 
of investment and conversion attempts. Each autonomous region, 
just like the current Republics, will want to own arms to protect 
itself from potential aggressions by its neighbors. 

The funding for arms to sovereign regions will come from the 
natural resources controlled by a regional strongman or U.S. 
Government funds paid directly to American defense enterprises with 



the region's government liable to the U.S. Government for 
repayment. (This type of financing is similar to the American aid 
package presently provided to Russia). A fragmented Russia will 
also enable the U.S. military bureaucracy to argue for an increased 
budget in order to protect against the spread of potential conflict 
to areas of American economic interest, which the U.S. State 
Department perceives as the entire world. 

Of course, neither the U.S. Government nor military-industrial 
enterprises desire any armed conflicts or even the potential of 
such in Russia while it still controls strategic nuclear weapons. 
Assuming the threat to the West from strategic nuclear weapons 
diminishes, either through diplomacy or lack of resources to 
maintain the weapons, the threat or existence of armed conflict in 
a fragmented Russia will help pull American military-industrial 
enterprises out of their recession, eliminate the need for complex 
and costly conversion to civilian uses, increase the Pentagon's 
budget, eliminate the need to discharge hundreds of thousands of 
soldiers into an economy already experiencing significant 
unemployment, increase economic growth for America and facilitate 
American industries exploitation of Russia. 

Roy Den Hollander is an American attorney. 



A Ruble Backed bv Gold Instead of the IMF 
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Russia needs a fully convertible currency to facilitate 
exports and imports, but so far it has relied only on the 
International Monetary Fund's promises to provide a hard currency 
fund for backing the ruble. Such a fund would permit any person or 
enterprise holding rubles to exchange those rubles for hard 
currency. The provision of the fund, however, depends on Russia's 
acceptance of the IMF's economic plan, which would cause widespread 
unemployment and further decline in Russia's production output. 

A less traumatic way of making the ruble convertible would be 
to use gold and other precious materials as collateral for a hard 
currency fund to back the ruble. Add a requirement that 
individuals and enterprises inside the ruble zone could not own 
gold or the other kinds of precious materials in the fund and the 
danger of depleting the fund through a massive conversion of rubles 
from within the ruble zone into dollars would be averted. (America 
had a similar ban on owning gold from the depression of the 1930's 
until 1975.) 

Since the ruble's value against the dollar continues to 
depreciate, I doubt many enterprises or individuals outside the 
ruble zone hold significant amounts of rubles, so there would be no 
fear of these enterprises or individuals depleting the fund by 
immediately exchanging large amounts of rubles for gold or other 
precious materials. The fund would remain intact to back future 
foreign trade. Such a fund would put some of Russia's resources to 
better use than what occurs now. It makes little economic sense 
for Russian reformers to sell 95 percent of its cut diamonds to the 
monopoly DeBeers, which like all monopolies buys low and sells 
high. Equally illogical are the efforts to sell gold mines and 
other precious resources for below market value when the market 
value can be used as collateral to borrow hard currency to invest 
in interest bearing, credit worthy debentures. 

With the ruble ultimately backed by gold and precious 



materials, trade and investment will increase dramatically. At 
first, foreign traders and investors will exchange the rubles they 
earn for hard currency in the fund but their ability to make this 
exchange will go a long way towards convincing the business world 
of the ruble's soundness. At some point before depletion of the 
fund, foreign traders will forego exchanging rubles for the fund's 
hard currency because the fact will have been proven that the ruble 
is fully exchangeable. At this point, the ruble will be a harder 
currency than the American dollar because its backing consists of 
gold and precious materials. 
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The Problems with Foreign Assistance 

Part X 

Many reformers in the Government and Duma hope American 
financial aid and private investment will help modernize and 
rebuild Russia. Current estimates of the amount needed to upgrade 
Russia's productive capacity runs into the hundreds of billions of 
dollars. In 1993, America committed over $3 billion and joined 
with the other members of the group of seven wealthy nations to 
promise an additional aid package of around $28 billion. In 1992, 
the West promised $24 billion but provided only $12 billion. 

Even if Western leaders, like Bill Clinton, do what they 
promise, the amount of aid would not be enough to turn Russia into 
a modern, competitive nation. But then again, Western governments, 
especially America's, do not want a prosperous, independent Russia 
whose enterprises successfully compete with Western corporations in 
the international markets or in Russia's market because competition 
reduces corporate profits. For example, the U.S. pressured 
Malaysia to buy F-16 and F-18 fighter jets instead of MIG-29s 
(Malaysia compromised and bought jets from both nations); America 
bans most farm imports from poorer nations while America dumps its 
own subsidized farm surpluses in Russia and other nations; and 20 
out of 24 industrial countries have more protectionist barriers to 
trade now than they did a decade ago. 

Besides the fear of Russian competition, Western businesses do 
not want to lose their supply of cheap raw materials from Russia. 
The demand for raw materials by upgraded Russian enterprises would 
reduce the supply and therefore increase the cost of oil, natural 
gas and other resources needed by Western corporations. As long as 
the output of Russia's industry continues to decline, the reserves 
of Russian raw materials available to Western corporations will 
increase and the price will fall because Russia's industries will 
use less of the country's resources. Russia now sells oil, 
aluminum and other resources to the West at prices below the world 



market. 

The United States Government will not endanger the 
profitability or interfere with the opportunities of large American 
businesses because the officers and major owners of such businesses 
provide a lot of money to aid the election campaigns of U.S. 
politicians, like Bill Clinton. In America, the more money spent 
on an election campaign, the more likely a politician will win. 
(Bill Clinton spent millions of dollars more than President Bush in 
1992.) In order to keep the money flowing into election-campaign- 
chests, American politicians will act in ways that help — not harm 
— U.S. businesses. Accordingly, the U.S. Government will provide 
only the type of aid and amount of aid that will increase, not 
lessen, the profitability of American corporations. 

Western government financial aid usually takes two forms: 
grants and loans. Grants do not have to be repaid, but loans do. 
The money from both grants and loans, however, is used mainly to 
buy Western — not Russian — goods and services. Western 
companies, therefore, profit immediately from grants and loans 
provided Russia; whereas, the goods and services purchased from 
Western companies are often overpriced and will not necessarily 
help Russia become a modern manufacturing nation. 

Grants to Russia have generally provided goods, such as food 
and medicine, in amounts calculated to satisfy subsistent needs of 
the people in order to defuse any potential social upheavals 
against the Russian Government. It would benefit Russia more if 
such grants were used to modernize the production and distribution 
of food and medicine in Russia, so in the future Russia would be 
not only self-sufficient but could earn hard currency from its 
export of both food and medicine. Of course such a situation would 
hinder American businesses from profiting through the exchange of 
their goods and services for U.S. grant money, and the Russian 
agriculture and pharmaceutical industries would soon compete with 
American enterprises in the world and Russian markets. 

Some grants, however, do partially aid the development of 
industries in Russia, but these grants, such as tens of millions of 



dollars to encourage joint ventures and state privatization, never 
provide what Russia needs — enough money to upgrade Russia's 
production facilities to world standards so Russian enterprises can 
effectively compete in overseas markets as well as in Russia. 

The largest portion of Western aid to Russia consists of 
loans. The West distributed around nine billion dollars in loans 
in 1992 and committed nearly $20 billion in 1993. Most of the 
money from these loans and most of the money from any loans in the 
future will go directly to Western companies, which in turn ship 
goods or services to Russia, including food, industrial equipment 
and consulting services. 

The Russian taxpayers and Russian enterprises must repay any 
loans with interest, which over long periods of time greatly 
exceeds the amount borrowed. A large portion of these loans can be 
used to acquire capital goods and services to update Russian 
production facilities, but the amounts are still not large enough 
to meet Russia's current needs. The most insidious aspect of 
loans, however, becomes clear when Russia tries to meet its yearly 
debt service. The burden of repaying past, present and future 
loans in hard currency will eventually drive Russia into bankruptcy 
as happened to many indebted Latin American countries in the 1980s. 

Russia's total debt to the West, including the amounts owed to 
governments, international agencies and private commercial banks, 
stands at around $80 billion. Each new loan and each missed 
payment on prior loans increases Russia's repayment burden. 
Russia's debt payment owed to the West in 1992 totaled $2 0 billion 
and for 1993 amounted to $30 billion. Since Russia did not have 
the hard currency, most of the payments due in 1992 and 1993 were 
postponed — but not forgiven. For the amounts not postponed, 
Russia must still raise enough hard currency each year to meet 
these payments, which for 1993 was about $3 billion. 

Since Russia lacks an up-to-date manufacturing sector that 
produces large quantities of goods saleable in the world's markets, 
Russia's main source of hard currency comes from the export of its 
natural resources and partially processed commodities. At present. 



much of that currency goes to pay Russia's debt rather than to 
upgrade Russia's production facilities. For instance, in 1992, 
seventy-six percent of Russia's exports consisted of natural 
resources, and Russia's export surplus was $5.34 billion, of which 
two of that five billion dollars went to pay Russia's reduced debt 
service for 1992. In 1993, Russia had an export surplus of $7 
billion, most of which consisted of natural resources, and paid 
about $3 billion in reduced debt service for 1993. With each debt 
rescheduling, the noose tightens around Russia's future as a 
manufacturing nation because greater amounts of hard currency must 
pay an ever increasing debt service rather than being invested in 
Russia's industries. Consequently, as long as Russia relies on 
Western loans, it will never have sufficient capital to modernize 
its industries to the point where they can compete with Western 
industries. 

When the West finally decides to demand full debt service 
payments — and it will — Russia will then be officially bankrupt 
and unable to pay. The West, however, will offer an apparent 
solution to Russia's bankruptcy by which private commercial banks 
will trade some of the debt owed them for ownership in key Russian 
industries and natural resources, such as telecommunications, 
transportation, oil and gas reserves and strategic metals reserves. 
Western commercial banks will also offer to restructure, rather 
than just reschedule Russia's debt through commodity-linked 
financing, bond collateralization, debt buy-backs and interest rate 
reduction bonds, all of which will make the banks a nice profit and 
increase their ownership of Russian assets. 

Governmental and international agency creditors will also 
offer solutions including debt forgiveness, but in return Russia 
will have to adhere to International Monetary Fund and World Bank 
programs that ultimately benefit Western businesses over Russian 
enterprises and the Russian people. For example, drastic reduction 
in the government's spending for pensioners, unemployed workers and 
worker retraining programs will make more money available for 
repaying Western loans. An overly-tight credit policy will make 



investment in enterprises prohibitively expensive; thereby, 
reducing Russia's manufacturing capacity and its ability to compete 
even further. 

In the end, Russia's reliance on Western loans will cause the 
sale of valuable enterprises for below market prices, reduce 
investment in Russian industries, continue the decline in Russian 
production and competitiveness, deplete natural resources, increase 
the unemployment and destitution of Russian workers, and cause 
wealth to flow from Russia into America. For instance, from 1950 
to 1990, lending by wealthy Western nations to develop Latin 
America resulted in the transfer of $223 billion from Latin 
America to the richer nations. The same will happen to Russia, 
perhaps on an even larger scale. 

Some Russian reformers hope to avoid relying on more Western 
loans and grants by obtaining private investment. Such investments 
would make Western businesses partners with Russian enterprises; 
thereby, giving Westerners a reason for wanting Russian enterprises 
to succeed because Westerners would share in the profits. 

In order to attract sufficient amounts of foreign investment, 
potential profits must be high enough to make the risks of 
investing in Russia appear reasonable. Right now. Western 
investors perceive the risks as unreasonable because of the 
uncertainty that Russia's civil courts can adequately and timely 
resolve contract disputes, the uncertainty whether courts have the 
power to enforce a judicial or arbitration judgment, the lack of 
laws on private property that grant investors enforceable rights in 
their investments, the unstable political situation, the inability 
of many Russian bureaucrats and businessmen to act reliably and 
competently, the absence of the likelihood of a reasonable return 
in hard currency on investments, and, of course, corruption and 
crime. Since the perceived risks of private investment far 
outweighs the potential rewards, most American investors will wait 
until the risk is commensurate with the reward. 
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Part II 

For Russia to survive as a modern industrial power, it will 
have to create its own capital and not rely on the largesse of 
Western governments or, for now, the investments from private 
Western businesses. A first step could entail legal actions to 
return the $25-50 billion in Russian export revenues diverted.to 
overseas accounts. Amounts this large would greatly assist the 
modernization of Russia's industry instead of building fortunes for 
the new nomenklatura. 

Most of the Russian export revenues that have remained in 
America have been placed in bank accounts, bank safe-deposit boxes, 
or with financial service companies, such as brokerage and 
insurance firms. Whenever a non-resident alien places money with 
banks or financial service companies, he must produce two forms of 
acceptable identification, such as a passport and another identity 
card, before an American company will accept the foreigner's money. 
The American company then notifies the United States Internal 
Revenue Service that the non-resident alien opened an account or 
safe deposit box. Some Russian exporters use a more elaborate way 
to hide dollars overseas by setting up American corporations, 
usually in Delaware, to act as their agent and receive payment for 
exported goods, which the American corporation deposits with a bank 
or financial service company. Such corporations are considered 
American juridical persons and not alien persons, which makes it 
more difficult for the U.S. Internal Revenue Service to track 
Russian export revenues paid to these corporations but not 
impossible. 

The Internal Revenue Service keeps information on non-resident 
alien financial accounts and American corporation accounts 
confidential, but the U.S. Government would probably provide 
relevant information to the Russian Government if requested since 
the repatriation of Russian capital would make President Clinton 
appear as an effective supporter of democracy and market reforms in 
Russia at no cost to the American taxpayer. The question of course 
is whether the Russian reformers want this information or would 



take appropriate action to force Russians to repatriate their 
export revenues. Many bureaucrats and general directors no doubt 
have accounts overseas and would not want their secreted funds 
returned for the benefit of their fellow countrymen. The hard 
currency in overseas accounts will not turn Russia into a modern 
industrial state overnight, but as long as the Russian Government 
pursues the individuals who horde Russia's wealth overseas, every 
year billions of Russian dollars will become available for 
investment in Russia instead of in the West. 

Additional capital, both hard currency and rubles, could 
initially be obtained from a 100 percent tax on the net worth above 
a certain amount of wealthy Russians. The tax would set an upper 
limit on the net worth for all households and would prevent high 
concentrations of wealth and ultimately distribute Russia's riches 
more equitably. Taxing at 100 percent the net worth above, for 
example, 500 million rubles would bring in large sums of hard 
currency and rubles from all the bureaucrats, politicians and 
mafioses who have grown rich by looting Russia's assets. The 500 
million ruble amount could be indexed for inflation, so as the 
ruble declines in value the amount above which the tax applies 
would increase. 

A net worth limit of 500 million rubles or higher should 
provide more than enough incentive for Russians to take risks, use 
their ingenuity and work long hours for the rewards of material 
success. Once a successful businessman, professional or other 
worker reaches the net worth limit, he may retire with his wealth 
or continue working without material reward but still earning all 
the psychological benefits that come from exercising his talents 
and knowledge. The 100 percent net worth tax would make it 
possible for many more persons to participate in and contribute to 
the creation of capital in Russia, avoid the growth of a moneyed 
ruling class and still offer material incentives to inventors, 
innovators and hard workers. 

Russia could use some of its repatriated export revenue and 
net worth tax to stimulate exports. The Russian Agency for 



International Cooperation and Development or the State Investment 
Corporation (SIC) could help Russian exporters secure credit for 
their foreign buyers to purchase Russian goods and services. Often 
a foreign buyer cannot obtain financing because private Russian and 
foreign lenders perceive the risk as too great that foreign buyers 
will not repay or only partially repay a loan. The Agency or SIC 
could encourage private lenders, both Russian and foreign, to 
extend credit to foreign buyers of Russian goods and services by 
providing private lenders with guarantees that in the event foreign 
buyers do not repay the private lenders, the Agency or SIC would. 

While foreign buyers repay their loans over a period of time, 
the money loaned by private lenders would be immediately paid 
directly to Russian exporters and not to the foreign buyer. The 
foreign buyer would only receive the Russian exporters' goods or 
services. The exporters, therefore, are assured of obtaining 
payment for the goods or services exported to foreign buyers. Only 
the Agency or SIC has to worry whether foreign buyers repay their 
loans. 

Under an additional program, the Agency or SIC could provide 
direct loans to foreign buyers for the purchase of Russian goods 
and eliminate the need for any private lenders. In this situation 
the Agency or SIC would transfer the funds directly to Russian 
exporters and the foreign buyers would have to repay the Agency or 
SIC directly, with interest and over a period of time. One more 
program would have the Agency or SIC making short-term, low- 
interest loans directly to Russian exporters to enable them to 
finance their exporting operations until they received payment from 
their foreign buyers. 

The Agency or SIC could also provide a wide range of 
additional services to help Russian exporters expand their markets 
overseas, including: market research to define the countries or 
regions where opportunity exists; information on local or foreign 
government regulations; location of overseas distributors for 
Russian exporters; promotional activities such as press releases, 
advertising, direct mail campaigns, telex campaigns and tradeshow 



production; product managers who contact foreign buyers directly 
and arrange for the sale of products; and entrepreneur funds to 
provide financing for middle, small and micro-enterprises. 

Micro-enterprises include every Russian who informally sells 
goods or services. Such enterprises are very important because the 
profits supplement inadequate salaries and pensions and provide the 
seeds from which small businesses grow. Micro-enterprises have a 
special need for a government operated entrepreneur fund because of 
the unwillingness of commercial banks to lend to small one- or two- 
man operations due to the high costs of transacting small loans, 
higher perceived risks and the lack of collateral. 

Repatriated export revenues and a net worth tax can provide 
Russia with capital to stimulate exports, which will bring in more 
hard currency that can be used to upgrade Russia's production 
capacity without having to indenture itself to the West, pauperize 
its people or sell its most valuable assets at bargain basement 
prices. 


Roy Den Hollander is an American lawyer. 
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NOT DOING BUSINESS IN RUSSIA 


Russian businessmen and government officials have often asked 
me why Americans do not do more business in Russia. Two years ago/- 

-HlAf <^\/0| dta. fc>WSi'n/.SS oppcnrbt^e hZfi-, -MaJ-tJL- 

I answered ^because of the political uncertainty and lack of a 
system of lawjfe and enforcement. But now, after two years of 
fruitless effort, I realize American businessmen stay away for 
three reasons: Russian businessmen lie, lie and lie. 

Russian businessmen, at least those whom I have had the 
unfortunate pleasure of meeting, make agreements with no intention 
of living up to them. Before they sign a contract, they lecture 

, - s e^Ty 

Americans on the need trust eac h oth e- r , all the time hoping thsp 
Americans are stupid enough to trust them, Many Russians strongly 
proclaim that they honor their contracts. They do not. Russian 
businessmen see a contract as the first step in tricking Americans 
out of their money, time and expertise. Often within days of the 
contract signing, Russians begin making excuses about why they 
cannot perform. They hope, of course, that an American, having 

committed himself psychologically to a deal, not to mention his 

4u*h/ fr> ? 

time and money, will agree to an amendment which uirjustiy - i nc re ases 
the Russian’s benefit. 

The Russians will use any number of lies as excuses for not 
performing. Many of the lies have an uncanny resemblance to the ^ -h^yc 

exhortations of the con men Abbott and Costello were always running s 
into. If the first lie does not work, they invent a second, a 
third and so forth, hoping their American partner will tire of 
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proving each excuse a lie and agree to a change that puts the 
American at the mercy of the Russians. Most American businessmen 
find this type of chicanery laughably transparent, and most 
American businessmen are not stupid enough to risk their material 
well-being to the arbitrary decisions of a former Communist 
bureaucrat who now calls himself a businessman. 

Many of the Americans I know who have explored possibilities 
in Russia have gone back to doing business in America and the rest 
of the civilized world. American business does not breed fools — 


American businessmen generate 25% of the world’s gross national 


product. But the Russians still believe Americans are stupid and 
can be easily tricked. They even believe it is their moral 
obligation to defraud us of our hard-earned prosperity. As one of 
my partners often says, "Although I was born at night, I was not 
born last night." 



A typical example of Russian businessmen at work occurred when 
my partners and I entered into a couple of contracts with the North 
Caucasus Railway, headquartered in Rostov-on-Don, to modernize the 
Railway with computers. The first contract, the proverbial 
protocol of intent, contained the agreement that the Railway's top 
officials would pay for their travel expenses to our headquarters 


near Richmond, Virginia^where we would provide accommodations. We 
in turn would pay for our travel expenses to the Railway’s 
■ headquarters^where fche^_would provide accommodations. Days after 
the signing of this protocol, the Russians emotionally proclaimed 
they were able^onlyL to arrange flightsj to Washington, D.C. tet^Pnot 
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> 

to Richmond. It became clear they were simply trying to trick us 
into paying their airfare within the U.s. when our twenty-one^year 
old Russian/ college ^coed interpreter easily made flight 
arrangements within the U.S. for herself. My partners ended up 
driving the Russians by van from Washington, D.C. to our office. 

Next the Railway officials wanted us to pay their expenses to 
visit New York city after we completed negotiating a contract to 
buy computers. They said the travel and accommodation costs could 
be added into the contract price that would be paid after their 
trip to New York City. Putting aside any legal and ethical 
problems, we were not about to wine and dine these former 
Communists before they paid for the computers. 

The Railway’s tricks did not stop there. At our headquarters, 
we signed the contract with the Railway’s CEO to sell them 
computers. We agreed on a fool-proof method that provided us with 
the certainty of payment from an escrow account and the Russians 
with the certainty of receiving the computers and not, as they 
liked to say, a ’’cat in a bag. 1 * Less than one week later, the 


Russians whined and then blustered that a new Russian Federation 
decree prevented their Russian bank from wiring the contract price 
into the U.S. escrow account. Our Russian lawyer and the United 
States Department of Commerce said no such decree existed. Then 
the Railway’s CEO told us it was actually an old Soviet Union law 
that prevented the wiring of the money. Once again, our Russian 
lawyer, the United States Department of Commerce and, this time, 
the Russian Trade Representative to the U.s. said they had never 
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of such a law. Then the Railway officials told us it really was an 
old internal rule of the Russian Gosbank that prevented the wiring 
of the funds. Once again, they lied. Other laws had superseded 
the regulations of the defunct Gosbank. Finally, the Railway said 
their bank had never before wired money into an escrow account in 
the U.S. and would not do so now. 

Meanwhile, our tw«^t%y ;: ane "yea? old— R u ssian ,—college—croi 
interpreter^ on her own initiative, found a Russian bank that would 
wire the funds into the escrow account immediately after the money 
was deposited in that bank. Of course, the Railway refused this 
solution. They obviously wanted the computers for nothing. 

Perhaps in the future/- my partners and I should just do 

S'thdJhJ'J 

business with college coeds/rather than senior officials of state 
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3A BYTPOM 


PyuiHTca ifioHAOBaq 6upata, 
ocjia6jTaeTCH sxoHOMHxa, a cpefl- 
HHH POCCHHHHH 6opeTCa 3a BbiatH- 
BaHHe. <I>HHaHCOBoe OTHaaHHe 


BbIHy>KAaeT cahuixom mhothx 
MOJlOflblX AeBymeK BblCTaBAaTb 
Ha npoAaaty eAHHCTBeHHoe npH- 
HaAJieKamee hm HMymecTBO - 
CBoe Teno. 3 apa 6 oTaHHbie cexcoM 
Aojuiapbi o 6 ecne l iHBaK)T 3 thm fle- 
ByuiKaM Hexyio axoHOMHHecxyio 


necxon CHcreMe peKJiaMa - oneHb 
3 (|>(|>eXTHBHbIH Cn0C06 o 6 paTHTb- 
ca k HyjKHoii bbm noTpe 6 HTenbc- 
Koii rpynne. B abhhom cnynae - k 
aMepmtaHuaM, xoTopbie HexpeH- 
He HmyT CBOIO BTOpyiO itojiobhh- 
Ky - ateHiAHHy, xoTopaa AononHa- 
er MyacMHHy h flenaer ero atH 3 Hb 
He HanpacHOH. K coataneHHio, Ta- 
xaa pexnaMa Taxate nonaaaeT ko 
MHorHM sroHCTHMHbiM 6 eccepAen- 


exaTb b MocKBy Ha BbixoAHbie 
hah Ha noAOAbiue. Mhothc Ae- 
ByuiKH cornamaioTca, noroMy 
hto, kak nacTO nocMeHBaeTca 
TaM, “ohm b oTMaaHHH”. HexoTO- 
pbie H3 hhx Aaate caMH onnaHHBa- 
k)t cboio noe3Axy b MocKBy, 
neMy FaM HecKa3aHHo paAyeTca, 
nocKOAbKy oh nonynaeT cexc 
npaKTH'iecKH SecnnaTHO. riocne 
3Toro oh OTCbinaeT AesyiiiKy ao- 






CTa6HAbH0CTb, n03BOAaiOIAyiO HM 
npoAOJiacaTb 6e3paAocTHoe cy- 
iacctbob aHHe. Ha3biBaeMbie ce- 
roAHa npocTMTyTKaMH, eme B l ie- 
pa OHH CHBJ1H TaHHCTBeHHOH pa- 
AOCTbK) 5KeHCTBeHHOCTH H OnTH- 
MH3MOM MC'ITbl 0 npeKpaCHOM 
npiiHue, o aio 6 bh, o AeTax h o 
cnacTbe. Tenepb ohh AeitcTByioT 
c xonoAHbiM pacHeTAHBbiM yMe- 
HHeM 6H3HeCMeHOB B pbIHO'IHOii 
cHCTeMe - HHKOMy He AOBepaa h 
T pe6ya npeAonAaTbi. Kto MoateT 
HX B 3T0M BHHHTb? U.HHH3M - HX 
eAHHCTBeHHaa saiAHTa ot o@MaHa 
B 3K0H0MH‘ieCK0ii CHCTeMe, TAe 
MoiueHHHK BbiHrpbiBaer, a AOBep- 
MHBbiii ocTaerca b npoHrpbiuie. 

Kax hh rpycreH (jiaxT cymecr- 
BOBaHHa TaKMX pa3pymeHHbix 
>KH3Heii, ecTb h Apyrne AeBymxH, 
6birb Moater, 6onee aacnyatHBaio- 
mne coMyBCTBHa, nocxonbxy ohh 
B ee eiAe AOBep'iHBbi, Bee eiye Be- 
paT, hto cyAb6a, c He6onbuioii 
noMoiAbio c hx cropoHbi, npeBpa- 
THT HX ACBHHbH MeHTbl B peaAb- 
HOCTb. B hx cepAuax atHBa hbaok- 
Aa ao Tex nop, noxa xhiahwh aMe- 

pHKaHCKHH 6H3HeCMeH He H3HaCH- 
nyeT hx lOHoe TeAo, pacTonneT 
Ayuiy, CAOMaer Bepy h 6pocHT hx - 
cropaioiAHX co cTbma, Hcnonb30- 
BaHHbix, AHHHHHbix. TaxHX AeBy- 
mex Mbi b AMepHxe HasbiBaeM 
“HeBecra no xaTaAory”. 06AaAaa 
AHUlb CHAOH CBOHX Ten, AyUIH H 
H3AOKA, OHH ny6AHKyiOT o6baB- 
AeHHa o noHcxe aMepHxaHcxoro 
Myata, nocxoAbxy ohh b oTHaa- 
hhh. Hhxto H 3 hhx He xoner craTb 
“6H3HecMeHxoH”, Tax ate xax hh 
OAH a He cornacHa HMeTb Myata- 
nbaHHLiy, xoTopbiii H3AeBaeTca 
HaA Heii. KaatAaa xoneT BcrpeTHTb 
MyatHHHy, KOTopbiH 6yAeT xopo- 
uio x Heii oTHOCMTbca, oGpauiaTb- 
ca c Heii xax c ateHiuHHoii, a OHa 
BoaMCH noAapwT eMy cboio caMyw 
TAaBHyio AparoueHHOCTb - CBoe 
cepAAe. 3 th AeBymxH He Tpe6y- 
loT 6oAbiue, neM 3acnyatHBaeT 
AK)6aa pyccxaa ateHujHHa, ho nac- 
to ohh HecnpaBeAAHBO noAynaioT 
coBepiueHHo HHoe. 

Pyccxne AOByuixH, xoTopbie 
HiuyT aMepHxaHcxoro Myata, no- 
MemaioT o 6 iaBAeHHa b cneinianb- 
Hbix xaTanorax. B xanHTanncTH- 


HblM aMepHXaHCXHM 6 H 3 HeCMe- 
HaM. K TeM, XTO HaCTOAbKO He 
HyBCTByeT yBepeHHOCTH b ce 6 e, 
hto b xa>KAOM a ene hm HyatHO ao- 
xaabiBaTb cbmhm ce 6 e CBoe npe- 
bocxoactbo HaAApyrHMH, MeHee 
yAa'iAHBbiMH. Taxoii aMepHxaHei; 
o 6 MaHOM Aerxo cxAOHaer AeByw- 
xy x nAOTCXHM yTexaM, BpeT eii 
npo CBoe HaMepeHiie ateHHTbca, 
*ieM y 6 ea<AaeT pyccxyio AeBym- 
xy b tom, hto ee MenTbi MoryT 
CTaTb peaAbHOCTbio, ecAH OHa ceii- 
nac eMy OTAacrca. 

PlMeHHO Tax OAHH MOH 6 bIBIUHH 
3HaxoMbiii HcnoAbayeT pyccxwx 
AeByuiex, a xorAa Ha- 
j^^cxynaT - Bbi6pa- 
Jp|» cbiBaeT npoMb. 

HasoBeM ero 
‘TaAKHM AMe- 


pwxaHueM 

FaMOM Ana 
xpaTXoc- 
f \ th. TaM 
llllk p a 3 - 


BHBaeT ABycTopoHHioio aTaxy b 


cbohx nonbiTxax cxAOHHTb x no- 


CTeAH mhothx pyccxHX AeByuiex 
c HaHMCHbiUHMH saTpaTaMH Ana 
ce6a. TaM pa6oTaer b MocxBe b 
xpynHoii aMepHxaHcxoH ({iupMe, 
«ito o6ecneHHBaer eMy xopouiyio 
sapnnaTy h uiHxapHyio XBapTHpy. 
HecMOTpa Ha sto TaM >xaAeH, no- 
3TOMy oh AepixHTca noAaAbiue ot 
npocTHTyTox, xoTopbix, xax eMy 
H3BeCTH0, CAOJKHO o6MaHyTb. 
Bmccto 3Toro oh npH6eraeT x 
crpaTerHH c6epexceHna AeHer, 3a- 
XAioHaioiAeHCH, BO-nepBbix, b 
TOM, HTO OH 3H3XOMHTCa c AeByiu- 


xaMH H3 HHcna HeBecT no xaTano- 


ry. Oh roBopHT hm, hto npnexan 
b Pocchio, HTo6bi HaiiTH pyccxyio 
xceHy, hto, ecrecTBeHHO, HenpaB- 
Aa. Oh Taxixe coo6maer hm, hto 
oh nojiynaeT xopoimie AeHbTH b 
aMepHxaHcxoii (JmpMe, hto y Hero 
b MocxBe npexpacHaa KBapTHpa 


hhmh no6nHace, to ecTb - noaHa- 
KOMHTbca no6nHixe c hx TenaMH. 
Oh npeAAaraeT AeByinxe npH- 


moh h nepexnioHaeTca Ha cneAy- 
romyio. 

BTopoii cnoco6 aTaxoBaTb pyc- 
ckhx AeByuiex, McnoAbsyeMbiii 
TaMOM, - noceuieHHe AeuieBbix 
mockobckhx 6apoB, xyAa pyccxne 
AeBymxH npHXOA«T b HaAeacAe 
BCTpeTHTb 6yAymero aMepHxaH- 
cxoro Myaca. Chobb FaM o6MaHOM 
aacTaBAaeT AeByuixy noBepHTb, 
HTo y Hee ecTb Bee uinHCbi CTaTb 
ero aceHoii. flna Tbmb sto npome, 
neM noAcrpeAHTb yTxy, cnAaiuyio 
b xneTxe. Flpome, nocxoAbxy Ta- 
khm OTnaaBUiHMca AeByiuxaM He 
ocTaeTca HHHero Apyroro, xax 
BepHTb TaxHM, xax TaM. H onaTb 
ate 3 to ropasAO AeuieBAe, neM npo- 
CTHTyTXa. 

TaM HacnaacAaeTca a<H3Hbio, oh 
cHHTaeT MocxBy npexpacHbiM 
MecroM, h 6oAbiuyio Hacrb BpeMe- 
hh TaM cMeeTca. Ho CMeioTca ah 
o6MaHyTbie hm pyccxne AeByui- 
xh? Mto ohh nyBCTByioT, xorAa 
nOHHMaiOT, hto oh npocTO o6Ma- 
hom cxaohha hx x cexcy? Mto b 

KOHlie KOHUOB npOHCXOAHT C HX 

AeBHHbHMH rpeaaMH h xaxoii ate 
ropenbio HanoAHaioTca hx cepA- 
ua? To, hto AenaeT TaM, - npe- 
CTynAeHHe. Oh noxHmaer, Hacn- 
nyer, pBer pyx. HeBHHHOCTH h Ha- 
AeatAbi. H He oh oahh. H 3-3a He- 
BOO6pa3HM0 CAOaCHOii 3KOHOMH- 
HecxoM cHTyauHH MHorne nopa- 
AOHHbie pyccxHe AeByuixw BOBAe- 
xaioTca b cxpwTyio 4>opMy npo- 
CTHTyuHH, 3a xoTopyio hm Aaate 
He nnaTaT. FIpouBeraiomaa sxo- 
HOMHxa AMepHKH cnacaer mhothx 
aMepHKaHCKHX AeByuiex ot noAO- 
6 hoto noAoateHHa, nosTOMy-TO 
TaM h npHexan aopa. Kotas-to b 
rrpouiAOM b Pocchh HMnepHaAHO- 
Ta HanoAo6He TaMa HaxaaajiH 6bi, 
B03M0atH0 3acTaBMB npoBecTH oc- 
TaTox atH3HH neBqoM b xope xac- 
TpaTOB. Ho ceroAHa oh, CMeacb, 
HAer no atH3 HH h no atH3HMM pyc- 
ckhx AeByuiex. 


h hto oh xoner no3HaxoMHTbca c 


POfi flEH XOJIJIAHflEP, 
aiviepHKaHeu, lopHCT, 
cneuHajiHCT 
D oGjiaCTH HHBeCTHUHOHHOH 
GaHKOBCKOH C(})epbJ 


por ncr> dpcm 


Drr nc/ 

















Follow the Money 


In 1973 when two American reporters investigating Richard Nixon could not figure out 
the intricacies of Nixon’s shady dealings, their confidential source told them to “follow 
the money”. That was good advice then as now to understand the recent devaluation, so 
lets follow the money from the International Monetary Fund to see what it reveals. 

So far the IMF has lent the Russian Government $4.8 billion of a $22.6 billion financing 
package in which the IMF is the main lender. Now, if you had billions of dollars, would 
you lend it to your government? If you had thousands of dollars, would you lend it to 
the government? Probably not. The men at the IMF are just as smart as you. They 
know, as you all do, the problems with the government and this economy. So why did 
they lend the money? One reason is that it is not their money. The money comes from 
other governments, mainly the United States, which in turn acquires the money from its 
citizens and corporations. In the US, unlike here, virtually every working person and 
corporation pays income taxes. In fact, most of the US Government’s revenues come 
from income taxes. In effect, the US government reaches into the pockets of its workers 
and businesses and sends billions of dollars to the IMF. 

The IMF then sends these billions of dollars to the Central Bank of a country like Russia 
when it appears that Central Bank may run out of hard currency. The IMF refills the 
Central Bank’s coffers in order to prevent wealthy, foreign financial institutions, such as 
investment banks, from losing money on their investments caused by a devaluation of the 
local currency. For example, when American investment banks bought securities in 
Russia, say debt issued by the government, they had to change dollars into rubles. Think 
of them as having paid, for instance, $1 to get 6 rubles. Investors then bought securities 
with their rubles because debt instruments, stocks and other securities in Russia are sold 
for rubles, not dollars. 

When investors believe, for various reasons, that the price of stocks, bonds and other 
securities will go up in Russia, they change lots of dollars into lots of rubles and buy lots 
of securities. When they believe that prices will go down, for various reasons, they sell 
their securities, which causes prices to go down, and take the rubles from the sales to a 
bank to get dollars. The bank may pay the dollars from its own pockets or sell the rubles 
for dollars provided by the Central Bank. The Russian banks pay dollars for rubles 
because months earlier they entered into contracts agreeing to make such payments. The 
American investor then sends his dollars home for investment after having made a nice 
profit. 

In 1996 and 1997, wealthy American and other foreign financial institutions paid billions 
in hard currency for rubles in order to buy Russian securities, which helped the markets 
go up. But then some of these investors became worried, for various reasons, or simply 
decided to sell at the high prices for a gain. As they sold, the market prices began to drop 
because there were more sellers than buyers. When these wealthy investors started 
taking their rubles to the banks to get dollars, the banks’ dollar accounts began to shrink, 



so the banks exchanged rubles for dollars from the Central Bank. Naturally, the Central 
Bank’s amount of dollars started falling. 


Other investors then began to fear that when they sold their Russian securities or when 
their Russian Government bonds matured there might be so few dollars left with the 
banks and the Central Bank that, despite bank agreements, the banks would pay fewer 
dollars for rubles. That is, when investors took their rubles to the ha nk s to buy dollars, 
the banks would not give them $1 for 6 rubles, but $0.66 or $0.33 or some other rate for 
6 rubles. So an investor who put in $ 1 million and made a $200 thousand profit would 
only receive back $800 thousand or $400 thousand—a big, big lose. 

All of this has happened over a period of time because it takes time for many large 
investors to leave a market. Most large investors reduced their ruble investments and 
transferred into dollars or dollar investments before the devaluation. The ruble was 
devalued because these investors could then make money from the devaluation instead of 
losing money, which would have happened if the ruble was devalued earlier. 

Foreign financial institutions were not the only ones who played this game. The large 
Russian commercial banks, such as those controlled by the famous oligarchs, also 
benefit from the IMF loans. They too invested in the markets, needed time to pull out 
and change their rubles into dollars provided, in part, by the IMF. 

The oligarchs’ banks also received another benefit from the IMF loans. As previously 
mentioned, when foreign investors initially paid dollars for rubles, Russian banks agreed 
to buy those rubles back at a future date with a certain amount of dollars, probably 
around $1 for 6 rubles. Without the IMF loans, Russia’s Central Bank would not have 
had enough dollars to keep the ruble from falling in value before the rubles were bought 
back and the ha nk s had time to change those rubles into dollars. To maintain the ruble’s 
value, the Central Bank used its dollars to buy rubles in the market. This kept a balance 
between the amount of rubles bought and the amount sold, so the value did not decline 
before the ha nk s wanted it to. 

An earlier fall in the value of the ruble would have hurt the banks because were the ha nk s 
to live up to their contracts and sell, for example, $ 1 for 6 rubles, those six rubles would 
only be able to buy perhaps $0.66 or even $0.33—a big, big lose and possibly bankruptcy 
for the oligarchs. On the other hand, the ha nk s could have defaulted on their contracts. 
However, many Russian banks received dollar loans from Western institutions and these 
institutions would have demanded payment that the banks could not have made because 
they did not have the dollars. Either way, the banks would have gone under financially. 
To prevent the oligarchs and other large banks from violating their agreements with 
foreign investors and from going bankrupt, the IMF quickly agreed to a loan package for 
Russia’s Government. 

So, the money lent to your government by the IMF came from Western taxpayers and 
flowed into the pockets of wealthy foreign and Russian financial institutions. Who then 
is going to pay it back—YOU ARE, whether in new taxes, increased tax collection, 



unemployment or a devalued ruble. You are going to pay, just as Western taxpayers 
paid. 



Nomenklatura Looters 


So what caused Russia’s economic collapse—theft, in one form or another. Russian 
government officials and their business partners used foreign and domestic wealth not for 
investment to grow the economy, but to grow their overseas bank accounts. 

Unlike capitalist systems, the Russian government continues to own large portions of 
major businesses, sometimes as high as 51%, years after the much ballyhooed 
privatization process run by Anthony Chubias. Privatization simply allowed a number 
of well connected individuals to obtain significant ownership interests alongside the 
usually larger government share. Together, the two groups exercise dictatorial control 
over the assets, finances and management of key companies, which are usually huge 
monopolies. 

Most of the monopolies receive subsidies from the federal, regional and local 
governments in the form of credits and tax breaks. The tax breaks are of a curious type: 
the government just does not enforce collection. Besides government subsidies, a 
monopoly’s capital comes from sales revenues and often a lot of bartered goods. Around 
70% of Russia’s gross domestic product is barter. 

In order to funnel off a monopoly’s wealth, its owners set up a number of closed 
corporations to act as middlemen for obtaining the company’s inputs and selling its 
outputs, including the barter goods. When a monopoly purchases inputs, it pays an 
exorbitant price to the middleman. When the monopoly sells its products or goods 
obtained through barter, the middleman pays the monopoly’s cost or creates an account 
payable that is often never paid, then sells the goods at the higher market price. It is no 
accident that the rewards from such a business scheme accrue to the middlemen. For 
those companies are owned by the monopoly’s executives, the government bureaucrats 
that oversee a particular industry, and the businessmen, or oligarchs, that acquired an 
ownership interest in the monopoly through the privatization process. Since the oligarchs 
paid fire sale prices for their shares, they can make much more looting a monopoly than 
turning it around. 

The people handling the day-to-day operations of the various middlemen corporations are 
all those 20 and 30 year old guys who are always bragging about being successful 
multimillionaire and billionaire businessmen. These cellular phone Russians are not 
entrepreneurs but the beneficiaries of simple nepotism. They are the relatives and family 
friends of the old nomenklatura. That good old boy and girl communist network that ran 
the Soviet Union into the ground and remained in tact after it collapsed. Today’s Russian 
yuppies continue to pretend to be the new power in the country, but, in fact, they are only 
fronts for the old line bureaucrats and former communists who still run the show. 

Russia’s businessmen and bureaucrats (perhaps the terms should be collapsed into 
bizcrats) invest their looted gains overseas at the rate of $12 to $15 billion a year. When 
a significant amount of the capital that flows into or that exists within an economy leaves 
without being invested in the creation of wealth, that economy is never going anywhere. 



And when foreign and domestic momentum investors realized new capital was not 
continuing to flow into Russia to buoy the stock and government bond markets, they 
cashed in their investments and went overseas causing the inevitable and repetitive 
financial collapses that occur in economies with endemic corruption. 



Russian Stories 


Father and Daughter 

I’m in Moscow for some reason or the other, and one day my Russian girlfriend calls in tears 
saying that her father abused her. 

“Call the police,” I say. 

“No, the police are useless, I want you to come over here now and beat him up.” 

“Me?” 

“Yes, if you love me you will protect me.” 

“Okay,” I reluctantly say, and take the metro to her station. 

There I am a boy from New Jersey walking down Tverskaya Street, a couple blocks from the 
Kremlin, the heart of the evil empire, on my way to beat up my girlfriend’s father who is not 
only younger than me but bigger. How did I get into this? 

Her father, Vladimir, is in the living room lying on the sofa with a rag over his face and his wife 
and daughter, my girlfriend, are scolding him in Russian. 

My girlfriend says, “Go ahead, beat him up, or I’ll know you don’t love me.” 

“Okay,” I say, “come on Vladimir, put ‘em up.” His daughter translates while I’m hoping my 
offer is declined. 

Vladimir says something in Russian, and his daughter says with a smirk, “Father doesn’t want to 
fight.” 

Whew, I lucked out, I’m thinking. 

Vladimir, then props himself up to look at me and the rag falls off his face showing a black and 
blue eye. 

“How’d he get that?” I asked my girlfriend. 

She says, “He came home and wanted me to make him some soup, but I’d want to, so I bounced 
the can of Campbell’s off his head.” 

Then Vladimir’s wife rushes over to the sofa and wham, slaps him right across that eye. 

I go to myself, I’m getting on the next plane out of this nut cake country and I did. 
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Volunteer Cops 

The son of the family where I rented a room when in Moscow was a volunteer policeman. 

One night I went out on patrol with him. 

The volunteer cops were helping the regular police man a check point late at night for drunken 
drivers on the outer ring road that circled Moscow. Cars would stop and they’d check ids and 
whether the drivers were drunk. 

It was boring when suddenly a black Mercedes Benz zooms through the check point. 

The volunteers and their American observer, me, pile into one Tinker Toy car and the regular 
cops into a Match Box Toy car. 

Off we go in pursuit with me wondering how these cars, powered by lawnmower engines, are 
going to catch a Benz. 

You want to know how? By serious reckless driving. Our driver turns off his headlights, 
leaving starlight and an odd working street lamp now and then to navigate by in order to sneak 
up on the Benz. 

Through shear lunatic driving and luck, we end up right behind the Benz with the regular cops 
behind us. Our driver turns on his headlights and the Benz, trying to lose us, makes a sharp turn 
off the ring road zooming down a half paved, half dirt road with no street lights. 

Then I hear gun shots. Damn, is this black Benz shooting at us? I’m glad I’m in the back seat. 
But there were no gun flashes coming from the Benz, so I looked behind us at the regular police. 
They’re the ones shooting at the Benz with us in the middle and me still in the back seat. I’m 
trying to figure out if I still like the people mentioned in my will. 

The Benz finally stops as do both pursuit cars and the volunteers rush out their car over to the 
Benz without a second thought as to whether the occupants of this favorite car of the criminal 
class are armed. 

The regular cops are keeping there distance, standing behind the open doors of their car. 

The volunteers rip open the driver’s door of the Benz and pull the unarmed driver out. The 
regular cops see this and that the other passengers are two girls. The regular cops leave the 
protection of their car, grab the driver and beat the tar out of him. They take him to the 
stationhouse and beat him up some more there. 
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Disco Duck 


I’m at a Moscow nightclub and decide to go out and catch some air. Smoking was legal 
everywhere in Russia, but the cancer rate wasn’t too bad because they still used the old Commie 
health statistics. 

While outside and standing off to the side of the entrance, up rolls a bus that looks like it escaped 
from a Donald Duck cartoon—wide and foreshortened and gray. The bus turns and backs up to 
the club’s entrance. It’s got this oversize door in the back of it. The door flies open and out 
piles, not cartoon characters, but the military with AK-47s. They rush by me into the nightclub 
trampling anyone in their way. I follow to check it out. They find the guy they’re looking for— 
maybe an enemy of the state or someone who didn’t pay enough in bribes—beat the tar out of 
him and drag him back to the Donald Duck bus. 

Off it chugs down the road to Lubyanka. 

McDonalds 


In the early 1990s, McDonalds opened its first restaurant in Moscow. It immediately became the 
place to go with Russians dressing up the way Americans used to when dinning out at a fancy 
place. 

For me, it was one of the few places that served edible food. 

The first time I went, the line stretched around the block. The police had set out these metal 
barricades, like the cops in New York use for crowd control, to channel the line into the 
restaurant. 

The barricades allowed for three people to stand abreast but up and down the line only two 
people were standing abreast, leaving a kind of passing lane on their left. Strange I thought until 
a couple of Russian hoods, you can tell them by their size and all black clothing, used the passing 
lane to cut in front of the line. 

Screw this, I thought, and stepped into the passing lane, but not to cut in front, rather to block 
anymore hoods from doing so. Along came a couple of hoods, they clearly recognized me as an 
American from my suit, and proceeded to push the Russians standing next to me out of the way, 
so they could resume their travels in the passing lane. They didn’t touch me—guess a Brooks 
Brothers suit intimated the hoods. 

Hunger 

My girlfriend and I brought some food to a Russian family with whom she was acquainted. The 
husband and wife were in their 30s, both had PhDs, and they had a young child. 

After the greetings, we sat down at a table. When I looked up, one of the four horsemen of the 
apocalypse was staring into my eyes—starvation. These two highly educated parents were 
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starving in order to provide their child with enough food. This was happening in the capital of 
Russia—Moscow, in the 20 th not the 13 th century. 
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